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McCABTT  T.   PIEDMONT  MUT.   INS.  CO. 

(Sopieme  Court  of  South  Carolina.     July  81, 

1908.) 
L  Iksukance— Waives  and  Estoppel. 

The  doctrines  of  waiver  and  estoppel,  aris- 
ing ont  of  the  knowledge  and  acts  of  agents, 
apply  to  mutual  assessment  companies  as  to  old 
line  insurance  companies,  whether  the  subject- 
matter  of  waiver  and  estoppel  relate  to  the 
form  or  the  substance  of  the  contract. 

2.  Sake. 

It  cannot  be  a  basis  for  waiver  of,  or  es- 
toppel to  assert,  conditions  in  a  &re  policy 
against  incumbering  the  property  without  con- 
sent written  on  the  policy,  that  insured,  when 
applying  for  the  policy,  told  the  agent  he  in- 
tended to  pnt  on  a  small  mortgage  on  the  prop- 
erty, as  he  did  after  obtaining  the  policy,  and 
that  the  agent  told  him  this  would  make  no 
difference ;  these  matters  not  relating^  to  a 
known  or  existing  fact,  but  to  something  in- 
tended to  l>e  done  in  the  future. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2a  Insurance,  f  968.] 

3.  Same— Ovebvaluatiow. 

Civil  Code  1902,  |  181S,  provides  that 
no  fire  insurance  company  shall  issue  a  policy 
for  more  than  the  value  to  be  stated  in  the 
policy,  amount  of  the  value  of  the  property 
to  be  insured,  the  amount  of  the  insurance  to 
be  fixed  at  or  before  issuance  of  the  policy,  and 
in  case  of  total  loss  insured  shall  be  entitled  to 
recover  the  full  amount  of  insurance.  Section 
18^17  provides  that  no  statement  in  the  apulica- 
tion  shall  prevent  recovery,  provided,  after  the 
expiration  of  60  days,  the  insurer  shall  be  es- 
topped to  deny  the  truth  of  the  statement  in  the 
application  which  was  adopted,  except  for  fraud 
in  making  the  application.  JSeld,  that  where 
the  policy  showed  the  parties  agreed  on  $5,000 
as  the  value  of  the  property,  and  $l,50O  insur- 
ance was  granted,  and  the  fire,  resulting  in 
total  loss,  occurred  more  than  60  days  after 
issuance  of  the  policy,  the  court,  having  sub- 
mitted the  question  of  fraud,  properly  instruct- 
ed, notwithstanding  the  claim  of  misrepresenta- 
tion by  insured  as  to  the  value  of  the  property, 
that  if  insured  was  entitled  to  recover  he  was 
entitled  to  recover  the  full  amount  of  insurance 
•pecified  in  the  policy. 

4.  Tbiai— Ikstbuction— Chakginq  on  Mat- 
TEB8  OF  Fact. 

An  instruction  as  to  a  matter  in  respect  to 
which  there  was  no  dispute  in  the  testimony  is 
not  open  to  the  objection  of  charging  in  respect 
to  matters  of  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  46,  Trial,  H  432-434.] 

5.  Same— NECE88ITT  fob  Requests. 

Where  the  court  gives  an  insmiction  which 
u  a  proper  statement  of  the  law,  a  party  may 
not,  without  making  requests  therefor,  complain 

e2S.E.-l 


that  it  does  not  give  further  and  detailed  In- 
structions on  the  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  46,  Trial,  H  628-641.] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Aiken  County;   R.  W.  Memminger,  Judge.' 

Action  by  H.  D.  McCarty  against  the  Pied- 
mont Mutual  Insurance  Company.  Judgment 
for  plaintiff.    Defendfint  appeals.    Reversed. 

Croft  k  Croft  and  Carlisle  &  Carlisle,  for 
appellant.    Hendersons,  for  respondent 

JONES,  J.  This  action  is  upon  an  In- 
surance policy  issued  by  defendant  to  plain- 
tiir  November  8,  1906,  indemnifying  Ulm 
against  loss  by  fire  on  a  dwelling  bouse,  a  ten- 
ant house,  and  some  household  furniture,  sit- 
uated In  Aiken  county,  S.  C.  On  March  16, 
1907,  the  property  insured  was  totally  de- 
stroyed by  fire.  Recovery  was  resisted'  by  de- 
fendant under  two  defenses:  (1)  Placing  an 
incumbrance  upon  the  property  after  issuance 
of  the  policy  without  the  written  consent  of 
tbe  defendant;  (2)  fraudulent  overvaluation 
of  the  dwelling  house.  Judgment  was  render- 
ed for  the  plalntlfT. 

The  defendant  is  a  domestic  mutual  insur- 
ance company,  regulating  its  business  by 
means  of  a  constitution  and  by-laws,  of  which 
tbe  insured  becomes  a  member  on  the  issu- 
ance of  the  policy.  When  application  was 
made  for  the  policy,  on  November  6,  1006, 
defendant's  agent  asked  plaintiff  if  there  was 
any  mortgage  on  the  property,  and  plaintiff 
answered  there  was-  not,  but  that  he  expect- 
ed to  put  a  small  mortgage  on  it  soon,  and 
asked  him  If  that  would  make  any  difference, 
to  which  tbe  agent  replied  that  it  would  not. 
Upon  this  assurance  the  plaintiff,  on  January 
27th  following,  gave  a  mortgage  to  tbe  Bank 
of  Aiken  for  $150  without  any  other  consent 
on  the  part  of  tbe  defendant,  except  what 
may  be  deemed  inyoived  in  the  knowledge 
and  representations  of  defendant's  'agent  in 
negotiating  for  the  policy.  The  first  question 
presented  under  the  exceptions  Is  whether 
tbe  doctrines  of  waiver  and  estoppel,  arising 
out  of  tbe  knowledge  and  acts  of  agents,  ai>- 
ply  to  mutual  assessment  companies  as  to  old- 
line  insurance  companies.    The  decisions  In 
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tbis  state  show  tbat  mutual  Insurance  com- 
panies and  fraternal  benefit  societies  are  gov- 
erned by  tbe  same  rules  of  law  as  the  old- 
line  Insurance  companies.  McBryde  v.  Mut. 
Ins.  Co.,  55  S.  C.  589,  33  S.  B.  729,  74  Am.  St. 
Rep.  769;  Sparkman  t.  Supreme  Council,  57 
S.  C.  16,  35  S.  E.  391 ;  Thompson  v.  Piedmont 
Mut.  Ins.  Co.,  77  S.  C.  486,  58  S.  E.  341 ;  Mor- 
rison V.  Benev.  Ass'n,  78  S.  C.  398,  59  S.  E. 
27 ;  Hankinson  v.  Piedmont  Mut.  Ins.  Co.  (8. 
C.)  61  S.  E.  905;  Plunkett  v.  Piedmont  Mut 
Ins.  Co.  (S.  C.)  61  S.  E.  893. 

Appellant  contends  that  tbIs  rule  should 
not  apply  to  conditions  affecting  tbe  essence 
of  tbe  contract,  tbe  risk  assumed,  sucb  as  a 
subsequent  Incumbrance.  We  see  no  value  in 
making  the  distinction  contended  for  by  ap- 
pellant. The  mutual  Insurance  company  Is  a 
distinct  entity  as  a  corporation,  and,  like  oth- 
er corporations,  must  act  through  agents. 
The  knowledge  acquired  by  its  agents  within 
the  apparent  scope  of  their  authority  ought 
to  be  imputed  to  It,  as  in  tbe  case  of  any  oth- 
er principal.  Certainly  until  the  delivery  of 
the  policy  the  applicant  is  not  a  member  of 
tbe  mutual  association,  and  cannot  be  presum- 
ed to  even  know  the  constitution  and  by-laws 
of  tbe  association,  mucb  less  to  be  bound 
thereby,  and  experience  teaches  that  he  ac- 
quires very  little  knowledge  of  the  constitu- 
tion and  by-laws  aft.'r  memljership.  The 
agent  and  applicant  are  not  upon  equal  terms 
of  knowledge.  Tbe  applicant  is  generally  ig- 
norant of  tbe  powers  of  the  agent  and  the 
special  rules  by  which  tbe  solicited  contract 
is  to  be  controlled.  Tbe  agent  Is  generally 
expert  in  these  matters,  and  common  honesty 
and  fairness  d^imand  that  tbe  applicant  be 
not  misled,  to  his  injury,  by  tbe  agents  in  one 
kind  of  association  as  well  as  the  other, 
whether  the  subject-matter  of  waiver  and  es- 
:oppeI  relate  to  tbe  form  or  tbe  substance  of 
(be  contract. 

Another  question  Involved  Is  whether  the 
knowledge  and  representations  of  tbe  agent 
in  tbis  case  can  be  tbe  basis  of  waiver  or 
estoppel,  since  tbey  did  not  relate  to  a  known 
or  existing  fact,  but  to  something  intended  to 
be  done  in  the  future.  This  presents  a  seri- 
ous question.  Waiver  generally  Involves  tbe 
relinquishment  of  a  known  or  existing  right. 
Estoppel  by  misrepresentation  generally  In- 
volves some  misrepresentation  of  a  past  or 
existing  fact.  Hence,  generally,  representa- 
tions de  futuro  do  not  form  the  basis  of  waiv- 
er or  estoppel.  A  leading  authority  on  this 
subject  Is  Insurance  Company  v.  Mowry,  96 
U.  8.  546.  24  L.  Ed.  674,  in  which  the  court 
said:  "The  previous  representations  of  the 
agent  Qould  in  no  respect  operate  as  an  es- 
toppel against  the  company.  Prom  the  cir- 
cumstance that  the  policy  subsequently  is- 
sued alone  expressed  its  contract,  and  estop- 
pel from  the  representations  of  a  party  can 
seldom  arise,  except  where  the  representa- 
tions relate  to  a  matter  of  fact,  to  a  present 
or  past  state  of  things,  if  the  representa- 
tions related  to  something  to  be  afterwards 


brought  into  existence,  It  will  amount  only  to 
a  declaration  of  intention,  or  have  been  liable 
to  modiflcatlon  or  abandonment  upon  a  change 
of  circumstances,  of  which  neither  party  can 
have  knowledge.  The  only  case  in  which  a 
representation  as  to  the  future  can  be  held 
to  operate  as  an  estoppel  is  where  it  relates 
to  an  intended  abandonment  of  an  existing 
right,  and  is  made  to  Influence  others,  and 
by  which  they  have  been  induced  to  act  Au 
estoppel  cannot  arise  from  a  promise  as  to 
future  action  with  respect  to  a  right  to  be 
acquired  upon  an  agreement  not  yet  made." 
This  language  is  made  tbe  basis  of  tbe  text 
in  11  Encyc.  Law,  425,  16  Encyc.  Law,  944, 
.and  in  16  Cyc.  752,  where  cases  are  collated. 
Among  the  cases  enforcing  the  doctrine  of 
Mowry's  Case,  supra,  may  be  cited  Morris  v. 
Orient  Ins.  Co.,  106  Ga.  472,  83  S.  E.  430. 
distinguishing  Carrugl  v.  Insurance  Co.,  40 
Ga.  135,  2  Am.  Rep.  567 ;  Elliot  v.  Whitmore, 
23  Utah,  342,  65  Pac.  70,  90  Am.  St  Rep. 
700;  Gray  v.  Germania  Fire  Ins.  Co.,  155 
N.  Y.  180,  49  N.  E.  675. 

The  point  under  consideration  is  not  con- 
cluded by  the  case  of  Williamson  v.  Associa- 
tion, 62  8.  C.  40.^,  38  8.  E.  616,  1008.  On  the 
former  appeal  in  that  case  (54  S.  C.  593,  32  S. 
E.  765i  71  Am.  St  Rep.  822)  the  court,  In  de- 
termining what  was  the  contract  between  the 
parties,  considered  the  representation  of  the 
association,  in  its  certificate  of  stock  and  lit- 
erature, that  the  stock  shall  mature  in  a  deflr 
nlte  number  of  months,  which  was  Incon- 
sistent with  its  by-laws.  On  tbe  appeal  in 
62  S.  C.  405,  38  S.  E.  616,  1008,  the  question 
arose  whether  it  was  error  to  refuse  to  in- 
struct the  Jury  that  defendant  could'  not  be 
estopped  by  representations  in  certificate  of 
stock  and  literature,  as  they  related  to  a 
future  fact  The  court  at  page  405  of  62  S. 
C.  (38  S.  E.  616,  1008),  held  that  there  was 
no  error,  because  the  representations  were 
not  In  reference  to  a  future  fact.  What 
would  have  been  the  result,  had  the  represen- 
tations related  merely  to  future  expectations 
or  intentions  with  respect  to  a  contract  merely 
proposed,  does  not  appear,  except  Inferen- 
tially.  It  has  frequently  been  held  In  tbis 
state  that  if  an  insurance  agent,  at  tbe  In- 
ception of  tbe  contract,  has  knowledge  of  a 
fact  constituting  a  forfeiture,  such  knowledge 
Is  Imputed  to  the  company,  and<  tbe  issuance 
of  the  policy  as  a  valid  policy  estops  the 
company  from  asserting  the  forfeiture.  Gan- 
dy  V.  Insurance  Co.,  52  S.  C.  228,  29  S.  B. 
655;  Pearlstlne  t.  Insurance  Co.,  74  S.  C. 
2.')0,  54  S.  B.  372;  Doyle  v.  Hill,  75  S.  C.  203. 
55  S.  E.  446;  Fludd  v.  Assur.  8oc.,  75  8.  C. 
320,  55  8.  E.  762;  Rearden  v.  State  Mutu.-il 
Ins.  Co.,  79  S.  C.  526,  60  8.  B.  1106. 

Imputing  to  defendant  company  the  knowl- 
edge had  by  Its  agent  then  the  case  practical- 
ly stands  as  if  the  agent  had  Incorporated  In 
the  application  plaintifTs  intention  to  place  a 
small  mortgage  on  the  property,  and  the  de- 
livery of  the  policy  was  therefore  made  after 
knowledge   of    his    intention.    But    the   dis- 
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Unction  between  knowledge  of  a  fact  Inconsiat- 
eot  witb  a  valid  policy  In  its  Inception  and 
knowledge  of  a  mere  intention  to  do  some- 
tiiing  in  the  future,  whicli  knowledge  Is  con- 
sistent with  tbe  existence  of  tlie  policy  as  a 
valid  contract  in  Its  Inception,  Is  manifest. 
The  intention  may  never  be  carried  out,  or,  if 
carried  out,  the  contract  stipulates  as  to  the 
mauner  and  conditions.  Hence  to  sustain  tbe 
view  that  there  was  waiver  of,  or  estoppel 
to  assert,  the  conditions  of  tbe  contract  in 
this  case,  the  court  -must  go  further  than  it 
has  yet  gone  on  this  subject.  The  by-laws 
of  the  defendant  company  do  not  forbid  the 
placing  of  an  Incumbrance  upon  the  insured 
property.  The  policy,  however,  contained  a 
stipulation  that  If  the  property  be  incumber- 
ed, etc.,  without  tbe-  written  consent  of  tbe 
company  Indorsed  thereon,  It  shall  not  be 
held  liable,  and  further  provided  that  the 
insured  fthall  furnish  a  correct  account  of  any 
incumbrance  on  the  property  Insured,  and 
promptly  advise  the  company  of  any  insur- 
ance placed  upon  It  after  the  policy  Is  issued. 
In  tbe  application  it  is  declared  that  there 
is  no  contract  of  Insurance  until  the  appli- 
cation Is  accepted  by  the  home  office  in  Spar- 
tanburg subject  to  tbe  charter,  by-laws,  and 
rules  governing  tbe  company.  It  Is  also  de- 
clared In  the  application  that  "I  understand 
that  no  contract  is  valid,  except  in  writing, 
siimed  by  the  president  or  secretary,  and 
that  tbe  company  employs  no  agents,  but  so- 
licitors, which  I  accept  as  my  agent  to  as- 
sist me  in  making  application  to  the  com- 
pany for  said  insurance." 

The  foreRolng  recitals  show  that  the  de- 
livery of  the  policy  as  a  valid  contract  is 
consistent  with  the  imputed  knowledge  that 
the  insnred  intended  to  place  a  mortgage  up- 
on the  Insured  property,  for  the  policy  pro- 
vided what  the  assured  should  do  in  that 
event.  As  the  mere  declaration  of  intention 
to  do  something  In  the  future  with  respect  to 
a  contract  not  in  existence  cannot  be  the 
basis  of  a  waiver  or  estoppel  to  assert  a  con- 
dition of  the  subsequently  executed  contract, 
we  must  sustain  tbe  appellant's  contention 
on  this  point  This  point  was  not  Involved, 
and  therefore  was  not  considered,  in  Hankln- 
son  v.  Piedmont  Mut.  Ins.  Co.  and  Plunkett 
V.  Piedmont  Ins.  Co.,  supra,  as  In  both  of 
those  cases  the  knowledge  of  the  agent, 
wbidi  constituted  the  basis  of  waiver  or  es- 
t(^pel,  was  as  to  existing  facts  Inconsistent 
with  the  delivery  of  the  policy  as  a  valid 
contract,  and  therefore  these  cases  were  gov- 
erned by  the  rule  in  Gaudy's  Case,  supra. 

Respondent  cites  Hagan  v.  Merchants'  & 
Bankers'  Ins.  Co.,  81  Iowa,  321,  40  N.  W. 
1114,  25  Am.  St.  Rep.  493,  and  Mitchell  v. 
Home  Ins.  Co.,  72  Miss.  53,  18  South.  86,  48 
Am.  St.  Rep.  535,  to  sustain  the  view  of  the 
circuit  court  In  the  former  case  the  agent, 
at  tbe  time  of  the  application,  not  only  knew 
that  the  applicant  was  desirous  of  concur- 
rent insurance,  but  he  knew  he  was  actual- 


ly applying  In  another  named  company  for 
a  definite  amount  of  concurrent  Insurance,  In 
conflict  with  tbe  provision  of  tbe  litigated 
policy.  In  the  second  case  above  the  agent 
had  full  knowledge  that  the  insured  bad  and 
intended  to  have  no  safe  and  full  knowledge 
that  the  inventwy  and  books  of  account  bad 
been  kept  and  were  to  be  continued  to  be 
kept  at  the  store.  Both  these  cases  Involved 
to  some  extent  a  knowledge  of  an  existing 
fact  as  distinguished  from  a  mere  intention. 
In  tbe  case  of  Kitchen  v.  Hartford  Fire  Ins. 
Co.,  .57  Mich.  135,  23  N.  W.  610,  58  Am.  Rep. 
344,  the  agent,  at  the  time  of  the  application, 
not  only  knew  of  tlie  pendency  of  another 
application  for  concurrent  insurance,  but  im- 
mediately after  such  concurrent  insurance 
was  obtained  was  informed  of  the  fact  Tbe 
continued  recognition  of  tbe  policy  after 
knowledge  of  such  facts  was  held  to  estop 
tbe  company.  So  that  the  case  last  cited 
may  well  be  supported  on  the  principle,  en- 
forced In  this  state,  that  any  act  showing 
recognition  of  tbe  policy  as  valid  after 
knowledge  by  tbe  company  of  a  fact  con- 
stituting a  forfeiture  is  evidence  of  waiver 
of  tbe  forfeiture. 

With  respect  to  tbe  question  of  overvalua- 
tion of  tbe  dwelling  house,  the  court  in- 
structed the  Jury  that,  if  plaintiff  was  en- 
titled to  recover,' be  v^as  entitled  to  recov- 
er the  amount  of  the  insurance  specified 
thereon  in  tbe  policy.  The  contention  of 
appellant  is  that  the  plaintiff  represented  the 
original  cost  of  the  dwelling  at  $5,000,  that 
this  was  a  warranty  precedent,  and  that  the 
jury  should  have  been  Instructed  that  tbe 
knowledge  of  tbe  agent  of  defendant  com- 
pany would  not  amount  to  a  waiver,  so  as 
to  bind  tbe  company  to  the  full  amount 
specified  in  tbe  policy.  The  valued  policy 
form  attached  to  the  policy  shows  that  tbe 
parties  agreed  upon  $5,000  as  tbe  value  of 
tbe  building,  upon  which  Insurance  to  tbe 
amount  of  $1,500  was  granted.  Section  1816, 
1  Code  of  Laws  1902,  provides:  "No  fire  in- 
surance company  or  individuals  writing  fire 
insurance;  policies,  doing  business  in  this 
state,  shall  issue  policies  for  more  than  tbe 
value  to  be  stated  in  tbe  policy,  amount  of 
the  value  of  the  property  to  be  insured,  the 
amount  of  the  insurance  to  be  fixed  by  in- 
surer and  insured  at  or  before  the  time  of 
Issuing  said  policies,  and  in  case  of  total 
loss  by  fire,  the  Insured  shall  be  entitled  to 
recover  the  full  amount  of  tbe  insurance," 
etc.  Section  1817  provides:  "No  statement 
in  the  application  for  insurance  shall  be  held 
to  prevent  a  recovery  before  a  Jury  on  said 
policy  in  case  of  total  or  partial  loss:  pro- 
vided, after  tbe  expiration  of  sixty  days, 
the  insurer  shall  be  estopped  to  deny  tbe 
truth  of  the  statement  in  the  application  for 
insurance  which  was  adopted  except  for 
fraud  in  making  their  application."  The 
question  whether  there  was  any  fraud  in  tlie 
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valuation  o(  the  property  was  fairly  sub- 
mitted to  the  Jury  under  other  Instructions, 
and  the  fire  occurred  more  than  60  days  aft- 
er the  Issuance  of  the  policy.  The  Instruc- 
tions complained  of  were  therefore  correct 

It  Is  contended  that  the  court  charged  In 
respect  to  matters  of  fact  In  stating  to  the 
Jury:  "And  the  plaintiff  would  also  be  en- 
titled to  recover  three-fourths  of  the  actual 
value  at  the  time  of  the  fire  of  the  personal 
property,  however,  not  to  exceed  $500."  This 
exception  cannot  be  sustained.  There  was  no 
dispute  in  the  testimony  that  there  had  been 
a  fire  which  bad  totally  destroyed  the  prop- 
erty. 

The  defendant  made  a  number  of  requests 
to  charge  touching  the  subject  of  agency, 
which  were  given  to  the  Jury  with  the  re- 
mark: "All  of  this  may  be  qualified  by  stat- 
ing that  a  principal  may  ratify  the  acts  of 
an  agent.  If  the  principal  acts  upon  the  acts 
of  an  agent,  and  acc^ts  it,  of  course,  It  is 
bound  by  It."  It  Is  not  contended  that  the 
qualification  Is  not  a  proper  one  with  re- 
spect to  the  general  law  of  agency,  but  that 
the  court  should  have  gone  further,  and  have 
Instructed"  the  Jury :  "That  if  the  principal, 
after  the  facts  connected  with  the  doing  of 
the  unauthorized  acts  of  its  agent  are 
brought  home  to  his  knowledge,  then  ac- 
cepts the  benefit  of  (he  same,  either  express- 
ly or  Impliedly,  the  principal  would  be  bound 
by  the  unauthorized  acts  of  his  agent;  but 
if  the  principal  abides  the  act  of  his  agent, 
without  the  facts  connected  with  such  act 
being  brought  to  his  knowledge,  then  he 
would  not  be  held  by  his  conduct  to  have  rati- 
fied the  unauthorized  act  of  his  agent"  If 
appellant  desired  more  detailed  Instructions 
with  respect  to  the  law  of  ratification  by 
principal,  requests  to  that  end  should  have 
been  made. 

The  forgoing  rulings  practically  dispose  of 
all  the  material  questions  raised  by  the  ex- 
ceptions. 

The  Judgment  of  the  circuit  court  is  re- 
versed. 

GARY,  A.  J.  (dissenting).  Public  policy 
demands  that  the  agent  should  not  be  al- 
lowed to  place  such  a  construction  upon  the 
contract  that  a  person  would  thereby  be  in- 
duced to  take  out  a  policy  of  Insurance,  thus 
enabling  the  company  to  get  possession  of 
the  premium  of  Insurance,  as  this  would  be 
a  fraud  upon  the  rights  of  the  party  Insured. 
This  principle  Is  so  fully  sustained  by  the 
recent  cases  of  Williamson  v.  Association,  54 
8.  C.  582,  82  S.  E.  765,  71  Am.  St  Rep.  822, 
Eastern  B.  &  L.  Association  v.  Williamson, 
189  U.  8.  122,  23  Sup.  C5t.  527,  47  L.  Ed. 
735,  and  Vought  v.  Eastern  B.  &  L.  Associa- 
tion, 172  N.  X.  608,  65  N.  E.  496,  92  Am.  St. 
Rep.  761,  that  I  deem  it  only  necessary  to 
cite  those  cases. 

For  these  reasons,  I  dissent 


MARSHA  V.  RICHLAND  COUNTY, 

(Supreme  Court  of  South  Carolina.     July  28. 
1908.) 

MuNiciPAi.  CoBPOBATions  —  Bound ABiKS  — ' 
Location. 

Where  the  boundary  of  a  city  has  l>een 
actually  surveyed  and  located  by  commigsioners 
charged  with  that  duty,  and  their  action  has 
been  generally  recognized  and  acquiesced  in. 
not  only  by  tne  public,  but  by  the  Legislature, 
the  boundary  cannot  be  overthrown  by  subse- 
quent measurements  not  sanctioned  or  recog- 
nized by  the  Legislature,  though  such  measure- 
ments may  tend  to  show  some  departure  from 
the  limits  as  specified  in  the  ciiarter. 

Appeal  from  Common  Pleas  Circuit  Coart, 
Richland  County;  Chas.  G.  Dantzler,  Judge. 

Action  In  a  magistrate's  court  by  Stephen 
Marsha  against  Richland  coimty.  Judgment 
for  plaintiff,  which  on  appeal  to  the  circuit 
court  was  affirmed,  and  defendant  appeals. 
Reversed. 

Thomas  &  Thomas,  for  appellant  James 
H.  Fowles,  Jr.,  for  respc«ident 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion in  the  court  of  Magistrate  Moorman  to 
recover  damages  for  Injuries  to  his  horse  and 
wagon  caused  by  a  defective  bridge  alleg;ed 
to  have  been  situated  several  feet  outside 
the  eastern  limit  of  the  city  of  Columbia.  The 
defendant  contended  that  the  bridge  was 
located  within  the  city  of  Columbia,  and 
that  the  defendant  was  therefore  not  liable. 
The  magistrate  gave  Judgment  for  $89,  which 
on  appeal  was  affirmed  by  the  circuit  court; 
Judge  Dantzler  presiding.  The  exceptions 
of  defendant  county  to  this  court  contend 
that  the  undisputed  facts  show  that  said 
bridge  was  located  within  the  city  of  Colum- 
bia, and  that  no  liability  attached  to  defend- 
ant. It  is  admitted  that  the  bridge  is  lo- 
cated several  feet  west  of  the  eastern  line 
of  Harden  street,  and  defendant  contends 
that  the  eastern  line  of  Harden  street  Is  the 
eastern  limit  of  the  city  of  Columbia;  where- 
as, the  plaintiff  contends  that  the  eastern 
limit  of  the  city  of  Columbia  Is  a  line 
parallel  to,  but  22  feet  west  of,  the  eastern 
line  of  Harden  street,  and  that  the  brldg^e 
la  without  the  city  limits. 

By  the  act  of  1786  (4  St  at  Large,  p. 
751)  for  the  purpose  of  establishing  the  town 
(now  city)  of  Columbia,  certain  commission- 
ers were  "authorized  and  required  to  lay  off 
a  tract  of  land  of  two  miles  square,  near 
Friday's  Ferry,  on  the  Congaree  river,  in- 
cluding the  plain  of  the  bill  whereon  Thomas 
and  James  Taylor,  Esquires,  now  reside.  Into 
lots  of  one-half  acre  each  and  the  streets 
shall  be  of  such  dimensions,  not  less  than 
sixty  feet  wide,  as  they  shall  think  conven- 
ient and  necessary,  with  the  two  principal 
streets  running  through  the  center  of  the 
town  at  right  angles  of  one  hundred  and  fifty 
feet  wide,  which  said  land  shall  be,  and  the 
same  Is  hereby  declared  to  be,  vested  In  the 
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laid  commlsslonera  and  tbeir  lawful  snc- 
cessois  for  the  use  of  the  state."  Pursuant 
to  tbia  authority,  the  town  was  laid  off  Into 
lots  and  Btreets,  and  the  southern,  eastern, 
md  northern  boundaries  fixed,  but  leaving 
open  the  western  boundary,  which  was  the 
gabject  of  litigation  In  Columbia  Bridge  Co. 
T.  City  of  Columbia,  27  S.  C.  143,  3  8.  B.  55, 
and  plat  of  same  made  and  filed  with  the 
Secretary  of  State.  This  plat  shows  Harden 
street  as  the  eastern  boundary  of  Columbia. 
Tliere  Is  no  evidence  tending  to  show  that 
tbe  eastern  line  of  Harden  street  as  located 
was  different  from  its  location  up  to  the 
time  of  the  alleged  delict.  In  1850,  Arthur 
and  Moore,  as  surveyors,  under  ordinance  of 
tbe  city  of  Columbia,  made  a  map  of  the 
dty  of  Columbia,  and  the  eastern  line  of 
Harden  street  was  given  as  tbe  eastern  lim- 
it of  tbe  city.  Flat  of  the  city  made  by  A. 
Y.  Lee  in  1869,  one  by  J.  O.  Guignard,  com- 
missioner, one  by  O.  T.  Berg,  architect  and 
sarveyor  In  1868,  and  one  by  O.  McDuffle 
Hampton  and  D.  B.  Miller  In  1903,  each  rep- 
resents the  eastern  line  of  Harden  street  as 
tlie  eastern  boundary  of  Columbia.  A  plat 
of  Sbandon  gives  the  eastern  line  of  Harden 
street  aa  the  dividing  line  between  Shandon 
and  Columbia.  In  1870,  the  Legislature  pass- 
ed an  act,  which,  among  other  things,  extend- 
ed tbe  eastern  limits  of  the  city,  "on  tbe 
side  of  Harden  street  to  embrace  all  the  ter- 
ritory included  between  Harden  street  and  a 
line  running  parallel  to  said  Harden  street 
and  distant  therefrom  954  feet."  14  St.  at 
Large,  p.  354.  The  boundaries  of  the  city 
were  actually  extended  pursuant  to  this  act 
and  designated  by  marks,  and  tbe  limit  thus 
fixed  was  commonly  recognized  by  the  city 
and  public  generally,  and  under  the  act  of 
1871  (14  St.  at  Large,  p.  560)  the  wards  of  the 
dty  were  made  to  conform  to  the  extended 
limits.  But  in  1878  (16  St.  at  Large,  p.  457), 
tbe  eastern  boundary  of  the  city  was  es- 
tablished and  fixed  as  It  was  before  the  pas- 
sage of  the  act  of  1870.  It  Is  admitted  that 
np(m  the  passage  of  the  act  of  1878  tbe  east- 
ern line  of  Harden  street  was  recognized  by 
tbe  public  generally  as  the  eastern  limit  of 
the  dty,  and  that  Harden  street  out  to  Its 
eastern  line  was  worked  and  kept  In  repair 
by  the  city  authorities. 

Now,  as  against  all  this,  plaintiff  offers 
tbe  testimony  of  B.  N.  Chisolm,  Jr.,  city 
engineer,  to  the  effect  that  In  1906,  at  the 
time  this  suit  was  brought,  using  the  map 
of  Arthur  and  Moore  above  mentioned,  he  lo- 
cated the  center  of  Assembly  street  by  mon- 
uments established  by  Arthur  and  Moore, 
and  measured  one  mile,  or  5,280  feet,  along 
Gerrals  street,  and  found  that  such  distance 
lacked  22  feet  of  reaching  the  eastern  bound- 
ary of  Harden  street.  By  another  method, 
aeasartng  one-half  of  Assembly  street  at 
7i)  feet,  estimating  the  width  of  9  streets  at 
100  feet  each,  and  estimating  10  squares 
at  417£1  each,   and  Harden  street  as  150 


feet,  the  mile  limit  would  end  18.10  feet  west 
of  the  eastern  line  of  Harden  street.  In  mak- 
Ing  the  actual  measurements,  Mr.  ChlsoIm 
used  a  100-foot  United  States  standard  steel 
tape  and  measured  upon  the  rail  of  the  street 
railway  track.  Being  a  careful  and  compe- 
tent surveyor,  this  slagle  measurement  from 
tbe  assumed  starting  point  was  probably 
more  accurate  than  the  measurement  by  the 
surveyors  of  1786,  who,  doubless,  used  the 
link  chain  and  marked  each  chain  measure- 
ment with  a  peg  stuck  in  tbe  ground.  The 
lengthening  of  the  chain,  possibly  several 
Inches,  by  tbe  mere  wearing  of  its  many 
joints,  the  slanting  of  the  pegs  forward  as 
stifck  in  the  ground,  the  condition  of  the 
country,  wood,  and  field,  then  as  compared 
with  the  city  streets  now,  and  the  personal 
equation  which  must  necessarily  enter  every 
survey,  or  other  causes,  may  have  contribut- 
ed to  make  the  difTerence  between  the  old 
measTirement  and  tbe  new,  and  yet  the  dlfTer- 
enee  be  perfectly  compatible  with  an  honest 
and  faithful  effort  on  the  part  of  tbe  com- 
missioners of  1786  to  perform  tbe  duty  impos- 
ed upon  them.  The  point  is  that  the  evidence 
all  shows  that  the  old  commissioners  establish- 
ed the  eastern  line  of  Harden  street  as  the 
eastern  limit  of  the  city.  Such  territory 
was  declared  and  accepted  as  tbe  town  of 
Columbia.  The  establishment  of  the  outer 
lines  was  of  more  importance  In  carrying 
out  the  purpose  of  the  charter  than  the  in- 
ner lines  of  streets  and  lots,  for  such  outer 
lines  Indicated  tbe  limit  of  the  grant  or  ded- 
ication and  marked  the  jurisdiction  of  the 
municipality.  Mr.  Chisolm  did  not  ascer- 
tain his  starting  point  In  Assembly  street 
by  any  reference  to  the  survey  of  1786,  but 
was  controlled  by  monuments  said  to  have 
been  placed  by  Arthur  and  Moore  elsewhere, 
for  he  testified:  "I  found  the  center  of  As- 
sembly using  monuments  located  at  intersec- 
tion of  Sumter  and  Senate,  Bull  and  Senate, 
and  Lady  and  Sumter.  •  •  •  xhe  cor- 
rectness of  my  measurements  In  determining 
center  line  of  Assembly  street  depends  en- 
tirely upon  the  correctness  of  location  of 
stone  monuments  at  comer  of  Senate  and 
Sumter,  Bull  and  Senate,  and  Lady  and  Sum- 
ter streets.  Tbe  monuments  were  placed  by 
Arthur  and  Moore  in  1850."  Mr.  Chisolm 
also  testified  that  he  found  squares  In  the 
city  irregular  In  measurement,  sometimes 
more  and  sometimes  less  than  417.31  feet. 
He  further  testified:  "There  is  a  monument 
at  the  intersection  of  Senate  and  Harden 
streets.  Using  this  monument  and  monument 
at  the  comer  of  Gregg  and  Senate  street, 
turning  right  angle  from  that,  this  line  came 
a  few  feet  to  the  east  of  the  center  line  of 
Harden  street  and  a  few  feet  west  of  tbe 
mile  limit  as  surveyed  by  myself  along  Gcr- 
vals  street."  If  therefore  these  monuments 
which  are  much  closer  to  tbe  locus  In  quo 
are  correctly  located,  then  if  Harden  street 
wbs  located  at  right  angle  to  Senate  street. 
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according  to  the  adopted  scbeme,  tbe  center 
line  of  Harden  street  Bbonld  be  further  east 
than  as  now  located.  Mr.  Cblsolm  also  tes- 
tified that  in  big  fires  In  cities  tbe  boundaries 
are  often  left  in  confusion,  and  he  recalled 
tbe  historic  razing  of  Columbia  by  fire  in 
1865.  All  this  tends  to  show  that  there  is 
uncertainty  In  the  accuracy  of  Mr.  Chlsolm's 
location  of  tbe  center  of  Assembly  street  as 
it  existed  in  1786,  and  upon  the  correctness 
of  this  location  depends  the  value  of  bis 
measurement  Moreover,  tbe  measurement 
by  Mr.  Chisolm  was  not  made  pursuant  to 
any  legislative  authority  to  locate  the  eas-tern 
city  limit  and  has  never  received  any  public 
recognition;  whereas,  Harden  street  as  now 
located  has  not  only  received  the  general 
recognition  and  acquiescence  of  the  public, 
but  tbe  Legislature  in  1870,  1871,  and  1878 
recognized  Harden  street  as  the  eastern 
boundary  of  tbe  city,  and,  as  stated,  there 
Is  nothing  to  show  that  Harden  street  is  now 
different  in  width  from  what  It  was  in  178G, 
or  at  any  other  subsequent  period. 

In  tbe  case  of  Columbia  Bridge  Co.  v.  Co- 
lumbia, 27  S.  C.  149,  3  S.  E.  60,  the  court 
uses  this  language:  "Where  tbe  boundaries 
are>yague  and  indefinite,  tbe  practical  inter- 
pretation which  has  been  given  by  the  citi- 
zens of  the  disputed  territory  In  exercising 
municipal  privileges,  s-uch  as  voting,  etc., 
may  be  adopted  by  tbe  court,  and  that  bound- 
aries may  be  defined  by  long  use  confirmed 
by  legislative  recognition."  Tbe  principle 
thus  stated  may  be  applied  to  tbe  case  at 
bar,  if  it  be  deemed  that  the  eastern  bound- 
ary of  the  city  was  uncertain  and  Indefinite. 
Instead  of  being  Indefinite  and  tmcertain, 
however,  the  eastern  boundary  of  tbe  city 
has  been  actually  surveyed  and  located  by 
commissioners  charged  with  such  duty,  and 
their  action  has  been  generally  accepted  and 
acquiesced  in  by  those  concerned,  and  this  Is 
conclusive  of  the  question  of  location.  A 
municipal  boundary  so  established  and  rec- 
ognized cannot  be  overthrown  or  shaken  by 
subsequent  measxirements  not  sanctioned  or 
recognized  by  tbe  Legislature,  even  though 
such  measurements  may  tend  to  show  some 
departure  from  the  limits  as  specified  in  tbe 
charter.  6  Cyc.  ISB,  and  cases  cited  in  note 
30.  The  question  is  not  whether  the  bounda- 
ries of  a  town  as  fixed  and  established  by 
statute  can  be  changed  or  altered  by  common 
recognition  and  acquiescence ;  but  It  Is  wheth- 
er tbe  boundaries  of  a  town,  located  by  com- 
missioners appointed  for  that  purpose,  and 
generally  accepted  as  correct,  may  be  chang- 
ed or  altered  by  a  subsequent  survey  without 
legislative  sanction  or  recognition.  Our  con- 
clusion upon  tbe  undisputed  facts  is  that 
the  bridge  in  question  is  within  the  limits 
of  the  city  of  Columbia. 

Tbe  Judgment  of  the  circuit  court  is  re- 
versed. 


COLLETON  MERCANTILE  &  MFG.  CO.  v. 
ATLANTIC  COAST   LINE  R.   CO. 

(Supreme  Court  of  Sonth  Carolina.     AuKUst  4, 
1908.) 

GOUKEBCE— INTEBSTATE     COIOCKBCB— REGULA- 
TION. 

Act  1903  (24  St.  at  Large,  p.  81),  provid- 
ing a  penalty  to  be  paid  the  consignee  by  a  car- 
rier for  failure  to  adjust  and  pay  within  a  cer- 
tain time  a  claim  for  loss  of  freight  while  in  its 
possession,  does  not  violate  the  interstate  com- 
merce clause  of  the  federal  Constitution,  in  case 
of  a  shipment  from  out  of  the  state  into  it. 
part  of  which  was  delivered  by  the  final  carrier 
to  the  consignee  at  destination,  so  that,  in  the 
absence  of  explanation,  it  is  presumed  the  'loss 
occurred  while  the  goods  were  in  the  possession 
of  such  carrier,  from  whom  recovery  of  the 
penalty  is  sought. 

Appeal  from  Common  Pleas  Circuit  Court 
of  CJolleton  County;    Geo.  W.  Gage,  Judge. 

Action  by  tbe  Colleton  Mercantile  &  Man- 
ufacturing Company  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff.     Defendant  appeals.     Afiirmed. 

P.  A.  Willcox,  for  appellant  J.  G.  Pad- 
gett for  respondent 

JONEiS,  J.  Tbe  sole  question  presented 
Iq  this  case  is  whether  the  penalty  statute  of 
1903  (24  St  at  Large,  p.  81)  violates  the  In- 
terstate commerce  clause  of  tbe  federal  Con- 
stitution In  80  far  as  it  relates  to  the  failure 
to  adjust  claim  for  loss  of  freight  shipped 
from  a  point  in  New  York  to  Walterboro,  in 
this  state.  A  part  of  the  single  shipment  of 
hats  was  delivered  by  defendant  to  plaintiff 
at  destiuation,  and  In  tbe  absoice  of  ex- 
planatory evidence  tbe  presumption  Is  that 
the  loss  occurred  while  tbe  goods  were  In 
possession  of  defendant.  The  statute  was 
designed  to  effectuate  an  Important  public 
purpose  with  respect  to  tbe  duty  of  common 
carriers  in  this  state,  and  the  delict  penal- 
ized occurred  in  this  state.  It  has  been  sev- 
eral times  decided  that  the  statute  in  ques- 
tion does  not  Interfere  with  interstate  com- 
merce. Charles  v.  Railway  Co.,  78  S.  C. 
36,  58  S.  E.  927;  Yenning  v.  A.  C.  L.  H.  R. 
Co..  78  S.  C.  57,  68  S.  a  983,  12  L,  R.  A.  (N. 
S.)  1217;  Von  Lehre  v.  A.  C.  L.  R.  Co.,  78 
S.  C.  167.  168,  59  S.  E.  1135. 

The  Judgment  of  tbe  circuit  court  Is  af- 
firmed. 


MACON  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South   Carolina.     Aug.   4. 
1908.) 

1.  CaBBIEBS— Loss  OF  FhEIQHT— PENAtTT  FOR 

Delay  in  Tbanspobtation. 

A  consignee,  havintc  received  from  the  car- 
rier satisfaction  for  total  loss  of  goods,  is  no 
longer  such  injured  coDsiKnee  or  owner  of  the 
bill  of  lading  as  can  maintain  an  action  under 
24  St.  at  Large,  p.  671,  for  penalty  for  delay 
in  transportation. 

2.  Same. 

24  St.  at  Large,  p.  671,  authorising  re- 
covery of  a  penalty  for  delay  in  transportation 
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of  frei);ht,  has  no  application  to  the  case  of  a 
total  loss  of  the  Koods. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County ;  R.  C.  Watts,  Judge. 

Action  by  £11  Macon  against  the  8k>uttaern 
Railway  Company.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

N.  W.  Hardin,  for  appellant  W.  S.  Hall, 
for  respondent 

JOXES,  J.  The  plaintiff  recovered  judg- 
ment against  defendant  before  a  court  of 
magistrate  in  Cherokee  county  for  $70,  as 
penalty  for  delayed  shipment  of  freight,  uu- 
ier  the  act  of  1904  (24  8t  at  Large,  p.  671). 
On  appeal  to  the  circuit  court  Judge  Watts 
reversed  the  Judgment  of  the  magistrate's 
court,  and  dismissed  the  complaint.  The 
question  presented  by  plaintifTs  grounds  of 
appeal  to  this  court  is  whether  the  action 
can  be  maintained  under  any  view  of  the 
facts.  The  undisputed  facts  are  that  on 
February  7,  1907,  plaintiff  delivered  to  the 
defendant  corporation,  as  a  carrier  of  freight, 
a  lot  of  household  goods,  valued  at  |70,  for 
transportation  from  Chester,  S.  C,  to  Blacks- 
burg.  S.  C,  a  distance  of  40  miles,  with  re- 
quest for  prompt  shipment,  and  received  from 
defendant  a  bill  of  lading  therefor.  The 
goods  were  never  delivered.  Subsequently 
plaintiff  filed  with  defendant  a  claim  for 
$oS.73  for  the  loss  of  the  goods,  and  on  June 
19,  1907,  received  from  defendant  $50  in  full 
settlement  of  all  claims  on  account  of  said 
loss.  On  June  27,  1907,  after  this  settle- 
ment, plaintiff  brought  this  action  for  penalty 
to  the  extent  of  the  alleged  value  of  the 
goods. 

That  portion  of  section  2  of  the  act  which 
Is  relevant  is  as  follows:  "Sec.  2.  That  any 
such  company  falling  to  comply  with  the 
provisions  of  this  act  except  for  good  and 
rafficlent  cause,  the  burden  of  proof  of  which 
shall  be  on  the  company  so  failing,  shall  be 
subject  In  addition  to  the  liabilities  and  rem- 
edies now  existing  for  unreasonable  delay  in 
the  transportation  of  freight  to  a  penalty  of 
five  dollars  per  day  of  delay  in  excess  of  the 
time  hereinbefore  limited,  to  be  recovered  by 
any  consignee  who  may  be  injured  in  any 
way  by  such  delay,  or  by  the  owner  or  bolder 
of  the  bill  of  lading,  In  any  court  of  compe- 
tent jurisdiction:  Provided,  that  the  sum  of 
the  penalty  recovered  shall  not  exceed  the 
value  of  the  goods  and  the  transportation 
charges  thereon,"  etc.  This  action  was  prop- 
erly dismissed  for  two'  reasons:  (1)  The 
plaintiff,  having  received  from  the  defendant 
satisfaction  for  total  loss  of  the  goods,  was 
DO  longer  such  injured  consignee  or  owner  of 
the  bill  of  lading  as  could  maintain  an  ac- 
tion under  the  statute.  Best  v.  Ry.,  72  S.  C. 
4T9,  52  S.  E.  223,  holds  that  action  cannot  be 
maintained  for  penalty  alone  under  24  St 
«t  Large,  p.  81,  after  receiving  compensation 
for  loss  or  damage  to  freight  (2)  The  stat- 
ute relates  to  delay  In  transportation,  as  dis- 


tinguished from  loss  or  damage  to  goods 
while  in  the  possession  of  the  carrier,  hence 
has  no, application  to  the  present  case,  which 
was  a  case  of  loss  of  goods.  Being  a  penal 
statute,  it  must  be  construed  strictly. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


AMERKER  et  al.  v.  TAYLOR  et  al. 

(Supreme  Court  of  South  Carolina.     Aug.  4, 
1008.) 

1.  Intoxicating  Liquobs  —  Local  Option 
Law  —  Cbeation  op  New  Govebnmenial 
Subdivisions— Effect. 

In  the  absence  of  leiciglation  inconsistent 
therewith,  when  a  new  district  is  carved  out  of 
an  old  district,  the  local  option  law  which  ex- 
isted In  the  old  district  not-  only  continues  in 
operation  in  the  portion  of  the  old  which  re- 
mains, though  with  cbanKe  of  name,  but  also 
in  the  new  district,  especially  when  no  other 
territory  differently  affected  is  embraced  therein, 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   29,   Intoxicating  Liquors,   i  33.1 

2.  Same. 

Act  Feb.' 16,  1907  (26  Stat,  at  Larjte,  n 
464),  provides  that  any  dispensary  in  a  count] 
shall  be  continued  until  voted  out  under  existinK 
law.  etc.  Act  Feb.  14,  1908  (25  St«t.  at  Large, 
p.  1279),  creates  O.  county  out  of  territory  of  L. 
and  O.  counties,  requires  the  officers  in  L.  and 
O.  counties  to  exercise  their  duties  in  the  terri- 
tory taken  from  each  until  new  officers  are 
selected,  and  declares  that  all  laws  in  force  in 
other  counties  shall  be  in  force  in  C.  county, 
etc.  No  dispensary  was  located  in  the  territory, 
taken  from  L.  cc  nnty,  but  two  dispensaries  ex- 
isted in  the  territory  taken  from  O.  county. 
Held,  that  since  the  act  of  1907  is  a  general 
act  and  is,  by  the  express  terms  of  the  act  of 
1908,  made  in  force  in  C.  county,  dispensaries 
are  lawfully  established  in  C.  county  until  they 
are  voted  out;  and,  nntil  the  Governor  ap- 
points, as  authorized  by  section  34  of  the  act 
of  1907  (page  475),  a  dispensary  board  for  C. 
county,  the  dispensary  board  of  O.  county  must 
continue  the  dispensaries  in  the  territory  form- 
ing C.  connty. 

[E^  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  2d,  Intoxicating  Liquors,  S  35.1 

Petition  by  T.  A.  Amerker  and  others 
against  R.  E.  Taylor  and  others  for  an  in- 
junction restraining  the  county  dispensary 
board  of  a  county  from  closing  dispensaries. 
Injunction  awarded. 

Bellinger  &  Welch,  for  petitioners.  L.  K. 
Sturkey,  Wolfe  &  Berry,  and  Buyck  &  Mann, 
for  respondents. 

JONES,  J.  The  petitioners,  as  citizens 
and  taxpayers  of  Calhoim  coimty,  have  ap- 
plied to  this  court  In  Its  original  jurisdiction 
for  an  injunction  restraining  and  enjoining 
the  county  dispensary  board  of  Orangeburg 
county,  and  the  dispensers  concerned,  from 
closing  either  of  the  dispensaries  located  at 
St.  Matthews  and  Ft.  Motte.  By  Act  Feb. 
14,  1908  (25  Stat,  at  Large,  p.  1279),  Calhoun 
county  was  created  out  of  portions  of  Orange- 
burg and  Lexington  counties.  Dispensaries 
existed  in  both  the  original  counties  at  the 
time  of  the  formation  of  Calhoun  county,  and 
have  not  been  voted  out  since  that  time. 
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While  no  dispensary  was  located  In  that  por- 
tion of  Lexington  which  became  a  part  of 
Calhoun,  two  dispensaries  existed  In  that 
portion  of  Orangeburg  which  went  into  the 
new  county,  one  of  which  being  establisiied 
at  St.  Matthews  and  the  other  at  Ft  Motte. 
These  dispensaries  existed  at  the  time  of 
the  approval  of  Act  Feb.  16,  1907  (25  Stat 
at  Large,  p.  464),  commonly  known  as  the 
"Carey-Cothran  Act"  and  section  84  of 
said  act  provided:  "In  any  county  In  this 
state  in  which  the  dispensary  has  not  been 
voted  out  by  and  under  existing  law  and  un- 
til an  election  Is  held  In  such  county  as  pro- 
vided by  fhis  act.  any  dispensary  now  es- 
tablished therein  shall  be  continued  as  a 
dispensary  in  said  county  under  this  act" 
etc.  Section  7  of  the  act  creating  Calhoun 
county  provides:  "Until  the  officers  to  be 
elected  at  the  special  election  hereinbefore 
provided  shall  have  been  elected  and  all  offi- 
cers required  to  be  appointed  shall  have  been 
appointed  and  duly  qualified,  all  the  county 
officers  In  Orangeburg  and  Lexington  coun- 
ties respectively  shall  continue  to  perform 
and  exercise  the  duties  of  their  respective 
offices  In  territory  taken  from  each  of  the 
old  counties,"  etc.  Section  20  of  the  said 
act  declared:  "All  laws  now  of  force  In  the 
other  counties  of  this  state  are  hereby  made 
of  force  In  Calhoun  county  wlien  not  Incon- 
sistent with  the  provisions  hereof."  The 
members  of  county  dispensary  boards  are  de- 
clared to  be  county  officers  by  section  6  of 
the  act  of  1907.  After  the  formation  of  Cal- 
houn county  these  dispensaries  at  St  Mat- 
thews and  Ft  Motte  were  managed  by  the 
county  dispensary  board  of  Orangeburg  un- 
til some  time  before  the  commencement  of 
this  proceeding,  when  that  board  ordered  the 
permanent  closing  of  these  dispensaries.  To 
prevent  their  closing  is  the  object  of  this 
proceeding.  While  conceding  the  power  of 
the  Orangeburg  County  dispensary  board  to 
temporarily  close  the  dispensaries,  as  the 
public  good  may  demand,  under  the  authority 
conferred  by  section  17  of  the  act  of  1907, 
the  petitioners  deny  the  right  of  the  board 
to  permanently  close  these  dispensaries,  con- 
tending that  such  can  only  be  done,  under 
section  35  of  said  act  after  a  vote  of  the 
people  of  the  county  of  Calhoun  disestablish- 
ing  or  voting  out  said  dispensaries.  There 
has  been  no  election  in  Calhoun  county  since 
its  formation  voting  for  the  establishment 
of  dispensaries  therein,  and  no  dispensary 
board  has  been  appointed  for  Calhoun  county. 
The  question  presented  by  the  petition  and 
return  upon  undisputed  facts  Is  whether 
it  is  the  duty  of  the  dispensary  board  of 
Orangeburg  county  to  maintain  these  dis- 
pensaries in  Calhoun  county  until  the  ap- 
pointment of  a  dispensary  board  for  Calhouu 
county  or  until  said  dispensaries  have  been 
voted  out  of  Calhoun  county  In  the  manner 
provided  for  the  disestablishment  of  dispen- 
saries under  the  Carey-Cothran  act  of  1907. 


We  think  the  contention  of  petitioners  Is  cor- 
rect The  result  of  the  authorities  bearing 
more  or  less  directly  on  the  principle  of  law 
involved  may  be  thus  stated:  In  the  absence 
of  leglslatlcm  Inconsistent  therewith,  when- 
ever a  new  district  Is  carved  out  of  an  old 
district  the  local  option  law  which  existed  in 
the  old  district  not  only  continues  in  opera- 
tion in  that  portion  of  the  old  which  remains 
although  with  change  of  name  (Jones  v. 
State,  67  Md.  259,  10  Atl.  216;  Medford  v. 
State,  45  Tex.  Cr.  R.  180,  74  8.  W.  768;  State 
V.  Cooper,  101  N.  0.  684,  8  S.  B.  134),  but 
also  In  the  new  district  certainly  when  no 
other  territory  difTerently  affected  is  embrac- 
ed therein  (Higglns  v.  State,  64  Md.  419,  1 
Atl.  876;  Prestwood  v.  State,  88  Ala.  235, 
7  South.  259;  19  Ency.  Law,  511;  23  Cyc. 
95;  Black  on  Intoxicating  Liquors,  i  105). 
In  Ex  parte  Fields  (Tex.  Cr.  App.)  86  S. 
W.  1022,  it  was  held  that  the  mere  adding  of 
new  territory  to  a  district  In  which  local 
option  is  established  did  not  operate  to  re- 
peal the  local  option  of  the  original  district 
In  Lackawanna  County  v.  Stevens,  105  Pa. 
465,  it  was  held  that  a  special  act  regulating 
sherifTs  fees  for  the  county  of  Luzerne  con- 
tinued of  force  In  the  county  of  Lackawanna 
subsequently  formed  out  of  Luzerne  county. 
In  the  case  at  bar  there  is  no  legislation 
inconsistent  with  the  existence  of  the  dis- 
pentories  at  St  Matthews  and  Ft.  Motte, 
but  on  the  eonftary,  the  statutes  to  which 
reference  has  been  made  recognize  their 
existence,  and  provide  for  their  maintenance 
by  the  county  board  of  Orangeburg  county 
until  similar  officers  for  Calhoun  county  are 
appointed,  or  until  the  disestablishment  of 
said  di&peusaries  in  the  manner  provided  by 
statute.  The  act  of  1907,  known  as  the 
"Carey-Cothran  Act"  is  not  <mly  a  general 
act  affecting  the  whole  state,  but  by  the 
express  terms  of  the  Calhoun  county  act  Is 
made  of  force  In  that  county.  When  Calhoun 
county  was  created,  the  dispensaries  then 
established  within  Its  territory  necessarily 
went  into  the  new  county,  as  any  other  thing, 
property,  or  business  definitely  located  with- 
in the  territory.  Every  dispensary  is  located 
by  law  at  a  particular  spot  or  place,  and  it 
Is  only  at  such  a  place  that  intoxicating  liq- 
uors may  be  lawfully  sold  in  this  state  This 
condition  of  things  not  only  became  an  ex- 
isting condition  in  Calhoun  county  by  legis- 
lative act,  but  In  legal  contemplation  was 
Involved  in  the  consent  which  the  people 
gave  when  they  voted  for  creation  of  the  new 
county  out  of  territory  In  which  dispensaries 
were  established,  and  no  new  condition  was 
Imposed  thereby  upon  the  people  of  the  new 
county,  for  it  is  made  up  entirely  of  terri- 
tory from  disx)ensary  counties.  Since  Cal- 
houn county  is  a  county  in  which  dispensa- 
ries are  lawfully  established,  and  have  not 
been  voted  out  under  existing  law,  the  Oov- 
ernor  has  power,  under  section  34  of  the 
Carey-Cothran  act  of  1907  and  section  3  of 
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the  Galbotm  county  act,  to  appoint  a  comity 
dispensary  board  for  Calhoun  county,  but 
until  this  is  done,  It  Is  the  duty  of  the  coun- 
ty dispensary  board  of  Orangeburg  county 
to  continue  the  dlq;>en8arlea  at  St.  Matthews 
and  Ft  Motte  under  their  power  in  section 
7  of  the  Calhoun  county  act. 

It  is  therefore  adjudged  that  the  temporary 
Injunction,  heretofore  Issued  by  the  Chief 
Justice,  be  continued,  and  the  respondents 
be  and  are  hereby  enjoined  from  permanently 
eloBlng  said  dispensaries  at  8t  Matthews 
and  Ft.  Motte,  and  commanded  to  continue 
their  maintenance  until  a  county  dispensary 
board  for  Calhoun  county  Is  appointed  by  the 
Goremor,  or  until  said  dispensaries  are  vot- 
ed out  according  to  law. 


LAWRENCE  et  al.  ▼.  LAWRENCE  et  al. 
(Supreme  Court  of  South  Carolina.     July  28, 

1908.) 
L  PifADiNO  —  Motion   to    Make  Defiriti 

AMD   CeBTAIN— NaTDBE. 

A  motion  to  make  a  complaint  more  defin- 
ite and  certain  is  not  a  pleading,  nor  an  alter- 
native remedy  for  a  demurrer  or  answer. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
Tol.  39,  Pleading,  i  11T3.] 

2.  Sake— TiHE  fob  Fiuno. 

The  object  of  a  motion  to  require  a  plead- 
ing to  be  made  definite  and  certain  beinit  to 
enable  movant  to  demur,  answer,  or  reply  in- 
telligently, it  sliould  be  made  or  noticed,  or  the 
right  reserved,  before  the  time  for  answering  or 
demurring  has  expired. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  1188.] 

3.  Same. 

Code  Civ.  Proc.  1902,  t  181,  authorizes  a 
motion  to  have  a  pleading  made  definite  and 
certain  when  the  nature  of  the  charge  or  de- 
fense is  uncertain.  Circuit  court  rule  20  re- 
quires motions  for  such  relief  to  be  noticed  be- 
fore demurrer  or  answer  to  the  pleading  and 
within  20  days  from  the  service  thereof.  Code 
Civ.  Proc.  1902,  {  164,  makes  a  demurrer  or 
answer  the  only  pleading  on  defendant's  part 
and  requires  it  to  be  served  within  20  days 
after  service  of  the  complaint.  Section  167 
provides  that,  on  amendment  of  the  complaint, 
a  copy  thereof  mnst  be  served  upon  defendant, 
who  mnst  answer  it  within  20  days,  or  plain- 
tiff, upon  filing  dne  proof  of  service  and  de- 
fendant's omission,  may  proceed  to  obtain  judg- 
ment Held,  that  defendants  did  not  waive  the 
right  to  demur  by  moving  to  make  the  com- 
plaint more  definite  and  certain,  in  a  particular 
not  affected  by  the  amendment;  section  167 
contemplating  an  amendment  of  a  complaint  al- 
lowed by  the  court  after  demurrer,  and  not 
making  an  answer  the  only  pleading  that  may 
be  interposed  to  an  amended  complaint 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;   D.  E.  Hydrlek,  Judge. 

Action  by  J.  M.  Lawrence  and  others 
against  E.  Charlotte  Lawrence  and  another. 
From  an  order  refusing  to  require  the  clerk 
to  put  the  case  on  the  calendar  for  Judgment 
by  default  plaintilfs  appeal.    Affirmed. 

Plaintiffs'  exceptions  are  as  follows: 
"The  plaintiffs  above  named  except  to  the 
order  of  his  honor,  Judge  Hydrlek,  refusing 
to  instruct  the  derk  to  put  the  case  on  cal- 


endar No.  8,  for  Judgment  by  default,  upon 
the  following  grounds  and  exceptions,  to  wit : 

"(1)  Because  his  honor  erred  in  refusing  to 
require  the  clerk  to  put  the  above  case  on 
calendar  No.  3,  for  Judgment  by  default,  as 
provided  by  section  207  of  the  Code  of  Civil 
Procedure  of  1902  of  this  state,  in  that  it  ap- 
pears that  the  complaint  was  amended,  and 
that  the  defendants  failed  to  answer  the 
same  within  20  days  after  the  service  there- 
of. 

"(2)  Because  his  honor  should  have  held 
that,  where  it  appears  on  the  face  of  the 
original  complaint  the  capacity  in  which  the 
plaintiffs  were  then  suing,  the  defendants 
should  have  demurred  for  such  defect,  for 
the  want  of  legal  capacity  to  sue,  within  20 
days  after  the  service  thereof,  and,  falling  to 
do  so,  such  ground  was  waived. 

"(3)  Because  his  honor  should  have  held 
that  when  a  motion  Is  noted  to  have  the 
complaint  made  more  definite  and  specific 
with  reference  to  certain  allegations  of  fraud, 
looking  towards  the  perfection  of  the  plead- 
ings on  the  merits,  they  thereby  waived  their 
rights  to  Interpose  a  demurrer,  on  the  ground 
tliat  the  plaintiffs  did  not  have  legal  capacity 
to  sue. 

"(4)  Because  bis  honor  should  have  held 
that  where  a  complaint  is  amended  in  re- 
sponse to  a  motion  to  perfect  the  same  on 
the  merits,  the  defendants  must  answer  with- 
in 20  days  after  the  service  of  such  amended 
complaint,  as  provided  by  section  167  of  the 
Code  of  Civ.  Proc.  of  1902,  and  having  failed 
to  do  so,  the  plaintiffs  were  entitled  to  judg- 
ment by  default 

"(5)  Because  his  honor  should  have  held 
that  the  plaintiffs  were  entitled  to  have  this 
case  put  on  calendar  No.  3,  where  It  appears, 
as  in  this  case,  both  on  the  face  of  the  origi- 
nal and  amended  complaint  that  the  plain- 
tiffs are  suing  as  heirs  and  distributees  at 
law  of  Mary  S.  Lawrence,  deceased,  that  the 
defendants  should  have  demurred  within  20 
days  after  the  service  of  the  original  com- 
plaint upon  the  ground  that  the  plaintiffs 
had  not  legal  capacity  to  sue,  and  having  fail- 
ed to  this,  such  ground  of  demurrer  was 
waived,  under  section  169  of  the  Code. 

"(6)  Because  his  honor  should  have  held 
that,  where  a  pleading  Is  amended,  and  the 
same  infirmity  appears,  both  on  the  face  of 
the  original  and  amended  complaint,  and  the 
defendants  do  not  demur  to  the  original  com- 
plaint, they  are.  thereafter  estopped  from  In- 
terposing a  demurrer  to  the  amended  com- 
plaint on  the  same  ground,  and  should  have 
adjudged  the  defendants  in  default 

"(7)  Because  his  honor  erred  in  dischar- 
ging the  rule  to  require  the  clerk  to  put  this 
case  on  calendar  No.  3,  for  that  It  appeared 
that  the  plaintiffs  were  suing  as  the  heirs 
and  distributees  at  law  of  Mary  S.  Lawrence, 
and  no  demurrer  having  been  taken  to  such 
Imperfection,  or  want  of  capacity  to  sue, 
within  20  days  after  the  service  of  the  origi- 
nal complaint,  that  the  objection  to  the  ca- 
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paclty  In  which  the  plaintiffs  were  suing  was 
thereby  waived,  and  the  demurrer  In  this 
case  came  too  late,  and  his  honor  should  have 
awarded  judgment  by  default." 

W.  A.  Holman,  R.  A.  Ellis,  R.  C.  Holman, 
and  D.  J.  Baker,  for  appellants.  Heury 
Buist,  James  Simons,  J.  P.  K.  Bryan,  and 
T.  Moultrie  Mordecal,  for  respondents. 

GARY,  A.  J.  The  following  statement  Is 
set  out  In  the  record:  "The  above-entitled 
action  was  commenced  on  the  7th  day  of  No- 
vember, A.  D.  1907,  by  the  service  of  the 
summons  and  complaint,  and  within  20  days 
after  the  service  thereof  the  defendants  gave 
notice  to  have  the  complaint  amended  in  the 
eighth  paragraph,  by  making  the  same  more 
definite  and  specific  as  to  the  charges  audi  al- 
legations of  fraud  contained  therein.  Said 
motion  came  on,  and  was  heard  before  his 
honor.  Judge  Gage,  within  20  days,  and  his 
honor  granted  the  motion,  and  required  the 
complaint  to  be  amended  In  the  pursuance  of 
such  notice.  The  plaintiffs  were  given  until 
the  ISth  ddy  of  December,  1907,  to  serve 
such  amended  complaint.  That  on  the  11th 
day  of  December,  1907,  the  plaintiffs  served 
their  amended  complaint  In  compliance  with 
the  order  of  Judge  Gage.  That  on  the  30tb 
day  of  December,  1907,  the  defendants  serv- 
ed on  the  plaintiffs  a  demurrer,  on  the 
grounds  that  the  complaint  did  not  state 
facts  sufllclent  to  constitute  a  cause  of  ac- 
tion. In  that  it  did  not  appear  that  adminis- 
tration had  been  taken  out  by  any  of  the 
parties  on  the  estate  of  Mary  S.  Lawrence; 
and,  secondly,  that  the  plaintiffs  did  not  have 
legal  capacity  to  sue,  all  of  which  will  be 
more  fully  set  forth  hereafter.  The  plaintiffs 
returned  the  demurrer,  on  the  ground  that 
the  same  was  waived,  when  the  defendants 
failed  to  demur,  within  20  days  after  the 
service  of  the  original  complaint,  when  it  ap-. 
peared  upon  the  face  thereof  the  capacity 
Iji  which  the  plaintiffs  were  suing,  and,  fur- 
thermore, that  the  amended  complaint  should 
have  been  answered  within  20  days  after  the 
service  thereof.  The  plaintiffs  requested  the 
clerk  of  the  court  to  put  the  case  on  calender 
No.  8  for  judgment  by  default,  which  was 
refused,  and  -  a  rule  was  taken  out  against 
the  clerk  to  require  him  to  put  the  case  on 
calendar  No.  3  for  Judgment  by  default,  as 
required  by  section  267  of  the  Code  of  Civil 
Procedure  of  1902 ;  but,  after  hearing  the  re- 
turn to  the  rule,  his  honor,  Judge  Hydrick, 
refused  to  grant  the  relief  asked  for,  and 
dismissed  the  rule.  The  plaintiffs  appealed 
upon  exceptions. 

In  different  form  they  raise  the  question 
whether  the  defendants  had  the  right  to  de- 
mur to  the  amended  complaint  on  the  ground 
that  there  was  a  defect  of  parties,  when  It 
was  shown  that  more  than  20  days  had  elops- 
ed  after  service  of  the  original  complaint 
In  other  words,  whether  the  defendants  waiv- 
ed the  right  to  demur  by  making  a  motion 
that  the  complaint  be  made  definite  and  cer- 


tain, In  a  particular  not  affected  by  the 
amendment.  Section  181  of  the  Code  pro- 
vides that  "when  the  allegations  of  a  plead- 
ing are  so  indefinite  and  uncertain  that  the 
precise  nature  of  the  charge  or  defense  Is  not 
apparent,  the  court  may  reqtalre  the  pleading 
to  be  made  definite  and  certain  by  amend- 
ment" 

Rule  20  ot  the  circuit  court  is  as  follows; 
"Motions  to  strike  out  of  any  pleading  matter 
alleged  to  be  Irrelevant  or  redundant,  and  mo- 
tions to  correct  a  pleading  on  the  ground  of 
Its  being  'so  indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  or  defense  Is 
not  apparent,'  must  be  noticed  before  demur- 
ring or  answering  the  pleading,  and  within 
20  days  from  the  service  thereof." 

Sections  164  and  167  of  the  Code  are  as 
follows: 

"Sec.  164.  The  only  'pleading  on  the  part 
of  the  defendant  is  either  a  demurrer  or  an 
answer.  It  must  be  served  within  twenty 
days,  after  the  service  of  the  copy  of  the 
complaint" 

"Sec.  167.  If  the  complaint  be  amended,  a 
copy  thereof  must  be  served  upon  the  defend- 
ant, who  must  answer  It  within  twenty  days, 
or  the  plaintiff,  upon  filing  with  the  clerk  due 
proof  of  the  service  and  the  defendant's  omis- 
sion, may  proceed  to  obtain  Judgment,  as  pro- 
vided by  section  267." 

The  foregoing  provisions  must  be  construed, 
if  possible,  so  as  to  give  effect  to  all.  A 
motion  to  make  the  complaint  definite  and 
certain  Is  not  a  pleading.  Nor  is  it  an  alter- 
native remedy  for  the  demurrer  or  answer. 
The  object  of  the  motion  to  require  the  par- 
ty to  make  his  pleading  definite  and  certain 
is  to  enable  the  opposite  party  to  demur,  an- 
swer, or  reply  intelligently,  and,  of  course, 
such  motion  should  be  made  or  noticed,  or 
the  right  reserved,  before  the  time  for  an- 
swering or  demurring  has  expired.  Smith  v. 
Smith,  50  S.  C.  64,  27  S.  B.  545;  Whaley  v. 
Lawton,  53  S.  C.  580,  31  S.  E.  660;  Allen  v. 
Cooley  Co.,  69  S.  C.  353,  38  S.  B.  622.  The 
appellants'  attorneys  contendi  that  section 
167  of  the  Code  only  permits  an  answer  to 
an  amended  complaint.  This  section  Is  found 
In  the  chapter  which  treats  of  the  demurrer, 
and  contemplates  the  amendment  of  the  com- 
plaint allowed  by  the  court,  after  there  had 
been  a  demurrer,  as  in  the  case  of  Blschoff  t, 
Blease,  20  S.  C.  460.  This  construction  gives 
effect  to  all  the  foregoing  sections  of  the 
Code,  and  to  rule  20  of  the  circuit  court 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  aflirmed. 


LANFORD  et  al.  v.   DRUMMOND  et  al. 

(Supreme  Court  of  South  Carolina.     Aug.   S, 

1908.) 
ScHooi,    AND    School    Distbict  —  Sale    of 
Bonds— Mandamus  to  Trustees. 

Under  Act  Feb.  19,  1907  (Laws  1907,  d. 
522).  authorizing  trustees  of  a  school  district 
to  sell  bonds,  a  majority  of  the  electors  having 
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first  voted  in  favor  thereof,  mandamua  will  not 
lie  to  compel  the  trustees  to  give  their  sima- 
tares  for  lithoRraphinx  $3,500  of  bonds,  the 
amount  the  voters  authorized ;  the  trustees 
!  considcrinjc  $2,000  enough,  and  they  alleRlnc 
that  they  have  not  been  able  to  find  a  customer 
at  par,  the  price  required  by  the  statute,  and 
there  beinK  no  evidence  that  they  can  get  such 
price. 
Jones.  J.,   dissentinK. 

Original  mandamua  proceeding  by  3.  W. 
Lanford,  as  one  of  the  trustees  of  Lanford 
School  District  No.  10,  In  Laurens  county, 
and  others,  individually  and  on  behalf  of 
other  taxpayers  and  residents  of  said  dis- 
trict, against  W.  II.  Dnunmond  and  another, 
as  trustees  ot  said  district  Judgment  for 
respondents. 

This  is  a  proceeding  in  the  original  juris- 
diction of  tbis  court,  whereby  the  petition- 
ers Instituted  proceedings  to  secure  a  writ 
of  mandamus  against  the  respondents  up- 
on the  following  facts :  That  Lanford  School 
District  No.  10,  in  Laurens  county,  is  com- 
posed of  12^  square  miles,  and  by  an  act 
of  the  Legislature,  approved  March  9,  1896 
(Laws  1806,  p.  162),  the  same  was  made  a 
body  politic  and  coriwrate  for  school  pur- 
poses, and  under  an  act  of  the  Legislature, 
approved  February  19,  1907  (Laws  1907, 
p.  522),  the  public  school  districts  of  South 
Carolina  were  authorized  and  empowered  to 
issue  and  sell  coupon  bonds  of  said  school 
districts  for  school  purposes.  That  In  ac- 
cordance with  an  act  of  the  Legislature,  en- 
titled "An  act  to  provide  for  the  Issuing  of 
bonds  in  public  school  districts  in  South 
Carolina"  approved  February  19,  1907,  an 
election  was  held,  upon  a  written  petition  of 
more  than  one-third  of  the  qualified  resi- 
dent electors  of  said  school  district,  for  the 
purpose  of  voting  on  the  question  of  issuing 
and  selling  coupon  bonds  in  the  sum  of  $3,- 
500,  and  a  majority  of  the  qualified  electors 
voted  in  favor  of  said  bonds.  That  all  the 
requirements  of  law  have  been  strictly  com- 
plied with.  That  J.  W.  Lanford  and  the  re- 
spondents are  the  duly  appointed  trustees  of 
said  school  district,  and  T.  B.  De  Shields,  J. 
M.  De  Shields,  O.  L.  Lanford,  and  C.  L.  Wal- 
drep  are  qualified  electors  and  taxpayers  of 
said  district.  That  ttie  bonds  are  now  ready, 
but  the  said  trustees  W.  n.  Drummond  and 
M.  6.  Patterson  refused,  and  still  refuse,  to 
sign  their  names  on  a  card,  from  which  their 
signatures  may  be  lithographed  on  the  cou- 
pons, and  state  that  they  will  refuse  to  sign 
the  bonds  when  presented  to  them.  That  J. 
W.  Lanford,  one  of  the  trustees,  has  been  and 
Is  now  ready  to  sign  and  do  all  things  neces- 
sary to  the  preparation  and  floating  of  said 
bonds,  but  by  reason  of  the  refusal  of  the 
trustees  W.  H.  Drummond  and  M.  O.  Patter- 
son to  sign  the  cards,  in  accordance  with  the 
Tcish  of  the  majority  of  the  qualified  electors, 
the  will  of  the  people  will  be  thwarted.  That 
It  was  the  intention  of  the  people  that  the 
proceeds  of  said  bonds  should  be  used  in  the 
erection  of  a  school  bailding,  ready  for  use 


by  October  1,  1908.  The  return  of  the  re- 
spondents set  forth :  That  the  board  of  trus- 
tees submitted  to  the  duly  qualified  electors, 
at  an  election  held  therein,  the  question  of 
Issuing  coupon  bonds  in  an  amount  not  ex- 
ceeding $3,500,  and  17  votes  were  cast  for 
bonds,  and  14  against  bonds,  being  31  in  all, 
whereas  44  persons  residing  in  said  district 
are  qualified  to  vote.  Under  an  act  of  the 
Iveglsiature,  approved  February  19,  1007,  the 
trustees  of  any  school  district  were  authoriz- 
ed to  ls.sue  and  sell  coupon  bonds  at  such 
times  and  in  such  amounts  as  they  might 
deem  necessary,  and  the  trustees  of  said 
school  district,  not  having  sufllclent  funds  on 
hand  for  the  purpose  of  erecting  a  new  school 
building,  determined  to  Issue  bonds  for  an 
amount  not  exceeding  $3,500.  That  owing 
to  the  excellent  advantages  of  the  surround- 
ing schools,  the  respondents,  as  trustees, 
deem  it  unwise  that  bonds  for  a  larger 
amount  than  $2,000  be  sold.  That  the  peti- 
tioners herein,  and  some  other  residents  near 
Lanford  Station,  are  the  only  persons  favor- 
ing the  erection  of  a  large  and  expensive 
school  building.  That  the  respondents  are 
ready  ftnd  willing  to  take  steps  for  the  Issu- 
ance and  sale  of  bonds  for  an  amount  not 
exceeding  $2,000.  Further,  respondents  show 
that  $3,500  is  not  in  excess  of  4  per  centum 
of  the  assessed  valuation  of  the  property,  but 
the  respondents  and  others  thlnlc  that  it 
would  be  $1,600  additional  burden  imposed 
on  the  taxpayers.  Further,  the  respondents 
show,  and  so  allege,  that  they  have  been  try- 
ing to  sell  said  bonds,  but  have  not  foimd  a 
purchaser  therefor  at  par,  as  required  by  the 
act,  and  the  respondents,  as  a  majority  of 
the  trustees,  have  not  authorized  said  bonds 
to  be  prepared.  The  respondents  are  now, 
and  always  tiave  been,  willing  to  have  bonds 
in  the  necessary  amount  engraved  and  fur- 
nish their  signatures  as  soon  as  a  sale  can 
be  negotiated. 

F.  P.  McGowan,  for  petltionera 

POPE,  C.  J.  In  Abbeville  County  v.  Mc- 
Millan, 52  S.  O.  60,  29  8.  B.  640,  it  was  held : 
"That  the  act  of  a  majority  of  a  number  of 
persons,  appointed  by  law  to  perform  some 
public  duty,  is  tile  act  of  the  whole."  In  the 
same  ease  it  Is  held:  "Whether  an  officer 
has  erred  in  the  performance  of  a  public  duty 
in  which  he  has  discretion  cannot  be  Inquired 
into  under  proceedings  in  mandamus."  In 
Moore  V.  Napier,  64  S.  O.  664,  42  S.  E.  997, 
it  was  held :  "That  the  court  in  its  discre- 
tion will  refuse  writ  of  mandamus  when  the 
eflTect  of  granting  it  would  be  to  violate  the 
intention  of  an  act  of  the  Legislature." 
There  can  be  no  question  that  a  majority  of 
the  taxpayers  residing  In  the  bounds  of  Lan- 
ford School  District  have  by  their  votes  de- 
clared a  willingness  to  issue  bonds  to  the 
amount  of  $3,500.  It  Is  the  duty  of  the  three 
trustees  of  said  school  district  to  carry  out 
the  will  of  their  constituency.  A  majority 
of  such  trustees  can  act  validly,  and  by  their 
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conduct  bind  tbeir  constituency,  but  let  us 
see  what  the  act  ot  the  Legislature  requires. 
At  page  623  of  the  Acts  of  1907,  under  "An 
act  to  provide  for  the  Issuing  of  bonds  In  pub- 
lic school  districts  In  South  Carolina,"  at 
section  4  of  the  said  act,  It  Is  provided :  "If 
a  majority  of  the  votes  cast  at  such  election 
be  for  the  Issuing  of  bonds,  such  trustees 
shall  issue  such  bonds  which  shall  not  ma 
longer  than  twenty  years  from  date  of  Issue 
thereof,  which  shall  be  sold  by  such  trustees 
at  not  less  than  par,  and  the  proceeds  of 
which  shall  be  used  by  such  trustees  for  the 
purpose  of  erecting  buildings,"  etc.  As  before 
remarked,  a  majority  of  these  trustees  could 
and  should  carry  out  the  wish  of  the  people. 
The  very  object  of  an  election  is  that  tbe 
majority  of  the  voters  may  declare  a  policy 
which  shall  bind  them  and  also  bind  their 
officers,  but  these  officers  are  Invested  by  this 
act  with  discretionary  powers  as  to  (letalls. 
It  Is  left  to  them  to  say  when  the  bonds  fill 
tbe  requirements  of  law,  and,  furthermore, 
when  they  are  able  to  sell  the  bonds  at  par. 
They  allege  they  have  not  been  able  to  ne- 
gotiate the  sale  of  the  bonds  at  par,  and 
tbere  is  no  evidence  that  they  can.  Whether 
the  trustees  shall  have  the  bonds  lithographed 
before  having  an  agreement  to  sell  them  Is  a 
matter  of  detail,  upon  which  they  may  ex- 
ercise tbelr  discretlmi.  Had  the  petitioners 
shown  that  the  whole  issue  of  bonds  could  be 
sold  at  par,  a  very  different  case  would  have 
been  presented.  In  the  case  we  first  cited. 
In  an  opinion  prepared  by  that  eminent  Jur- 
ist, Chief  Justice  Mclver,  he  made  tbe  dec- 
laration we  quoted;  and  In  the  second  tbe 
words  of  Mr.  Justice  Gary  are  very  pertinent 
This  court  would  use  wise  discretion  In  de- 
clining to  Issue  bonds  whose  terms  are  at 
variance  with  the  act  of  the  Legislature.  We, 
therefore,  hold  that  we  will  not  issue  tbe 
mandamus  prayed  for,  but  that  we  will  dis- 
miss the  petition. 

GARY,  A.  J.  (concurring).  This  Is  an  ap- 
plication to  the  court,  in  tbe  exercise  of  its 
original  Jurisdiction,  for  a  writ  of  manda- 
mus, requiring  the  respondents  to  write  tbeir 
names  on  a  card,  for  the  purpose  of  having 
their  signatures  lithographed  or  engraved  up- 
on certain  coupon  bonds,  to  the  amount  of 
13,500,  which  the  petitioners  contend  were 
anthorlzed  to  be  Issued  by  tbe  vote  of  a  ma- 
jority of  the  qualified  electors  of  tbe  school 
district  in  question,  and  to  compel  tbe  said 
trui^tees  to  sign  tbe  bonds.  The  respondents, 
in  tbelr  return  to  the  rule  to  show  cause  why 
the  writ  of  mandamus  should  not  issue,  al- 
lege that  "the  trustees  of  the  said  school 
district,  deeming  it  for  the  best  Interest  of 
tbe  school  therein  that  a  new  school  build- 
ing be  erected  In  said  school  district,  for 
the  accommodation  of  the  school  located  at 
Lanford  Station,  and  not  having  sufficient 
funds  on  hand  for  the  purpose,  determined  to 
issue  bonds  to  such  amount  as  they  might 
deem  necessary  for  said  purpose,  and  It  was 


thought  that  an  amount  not  exceeding  $3,500 
would  be  ample,  though  at  the  time  said  trus- 
tees did  not  know  whether  tbe  full  amount 
thereof  would  be  necessary.  •  •  •  That 
they  have  always  been  ready  and  willing,, 
and  are  now  ready  and  willing,  to  take  such 
steps  for  the  Issuance  and  sale  of  couiKtn 
bonds  of  the  said  district,  to  an  amount  not 
exceeding  $2,000,  as  may  be  necessary,  but 
are  not  willing  to  Issue  and  sell  such  bonds 
In  an  amount  In  excess  of  $2,000,  for  the 
reasons  herein  stated,  the  same  not  being 
necessary  for  the  best  interests  of  such  school 
district  •  •  •  That  no  purchaser  having 
yet  been  found  for  said  bonds,  respondMits 
deem  It  Inadvisable  to  go  to  tbe  expense  of 
lithographing  or  engraving  such  bonds,  when 
the  chances  would  be  tbat  a  purchaser  there- 
for might  not  be  obtained  in  a  long  time, 
and  that,  when  such  purchaser  was  found, 
objection  might  be  raised  to  the  manner  in 
wbid)  such  bonds  were  lithographed  or  en- 
graved, and  the  district  be  thereby  put  to- 
great  and  unnecessary  expense."  The  re- 
spondents are  ready  and  willing  to  issue  anct 
sell  bonds  in  an  amount  not  exceeding  $2,000. 
If  bonds  to  the  amount  of  $3,500  Jn  proper 
form  had  been  Issued  for  the  purpose  of  sell- 
ing the  same,  and  mandamus  would  not  lie 
to  compel  tbe  sale  of  bonds  to  that  amount,, 
thai  It  will  not  lie  to  require  the  rec^nd- 
ents  to  perform  acts  preparatory  to  the  is- 
suance of  bonds  In  that  sum. 

The  question  whether  It  was  the  duty  of 
tbe  trustees  to  Issue  bonds  to  the  amount  of 
$3,500  depends  upon  the  construction  of  tbe 
act  entitled  "An  act  to  provide  for  tbe  issu- 
ing of  bonds  in  public  school  districts  In- 
South  Carolina,"  ai^roved  the  19tb  of  Feb- 
ruary, in07.  Section  1  of  tbat  act  provides: 
"That  the  trustees  of  any  school  district  ia 
the  state  of  South  Carolina  are  hereby  au- 
thorized to  Issue  and  sell  coupon  bonds  of 
tlie  said  school  district,  payable  to  bearer. 
In  such  denominations  and  amount,  as  they 
may  deem  necessary,  not  to  exceed  four  per 
cent  of  tbe  assessed  valuation  of  the  propo-- 
ty  of  such  school  district,  for  taxation,  and 
bearing  a  rate  of  Interest  not  exceeding  six 
per  cent  per  annum,  payable  annually  or 
semiannually,  and  at  such  times  as  tbey  may 
deem  best:  Provided,  tbat  tbe  question  of 
issuing  bonds  authorized  In  this  section  shall 
be  first  submitted  to  the  qualified  voters  of 
such  school  district,  at  an  election  to  be  held 
upon  the  written  petition  or  request,  of  at 
least  one-third  of  the  resident  electors,  and  a 
like  proportion  of  the  resident  freeholders  of 
the  age  of  twenty-one  years,  to  determine 
whether  said  bonds  shall  be  Issued  or  not. 
•  •  •  "  The  first  part  of  section  1  confers 
upon  tbe  trustees  full  power  to  issue  and  sell 
bonds  in  such  denominations  and  amount  as 
tbey  may  deem  necessary;  and  th^re  is  no 
limltatiou  as  to  amount,  except  that  it  shall 
not  exceed  4  per  cent,  of  the  assessed  valua- 
tion of  the  property  of  the  school  district. 
The  written  petition  or  request,  upon  which 
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tlw  election  Is  to  be  held,  is  not  required  to 
ttste  the  amount  of  the  bonds  to  be  Issued. 
And  the  proviso  does  not  limit  the  power  of 
the  trustees,  except  In  so  far  as  it  requires 
that  the  question  of  issuing  the  bonds  "au- 
thorized in  this  section"  shall  be  submitted 
to  the  qnailfled  voters  of  the  school  district 
Unless  there  are  provisions  in  other  sections 
of  the  act  limiting  the  discretionary  power 
of  the  trustees,  the  petitioners  are  not  en- 
tlQed  to  the  relief  for  which  they  pray;  for 
there  Is  not  a  single  expression  In  this  sec- 
tton  which  would  aeon  to  indicate  that  the 
tmstees  were  to  be  cMitroUed  by  the  result 
of  the  election  further  than  as  to  issuing  the 
bonds. 

Section  2  provides  for  determining  whether 
the  bonds  authorized  by  section  1  of  the  act 
shall  be  issued;  but  again  there  is  a  failure 
to  provide  that  the  amount  of  ther  bonds  shall 
be  determined  by  the  result  of  the  election. 

In  section  3  the  requlremoit  la  that  the 
baUot  cast  must  have  written  or  printed  on 
it  tlie  words:  "For  Bonds"  or  "Against 
Bonds,"  but  there  is  no  indication  that  the 
amount  of  the  bonds  was  to  be  submitted  to 
the  voters. 

Section  4  shows  that  the  act  had  In.  con- 
templation the  Issuing  of  bonds,  but  not  the 
amount  thereof. 

Section  5  is  as  follows:  "All  bonds  issued 
under  and  in  pursuance  of  this  act,  shall  be 
signed  by  the  trustees  of  such  school  dis- 
trict: Provided,  that  the  signatures  of  such 
trustees  shall  be  lithographed  or  engraved 
upon  the  coupons  attached  to  such  bonds, 
and  such  lithographed  or  engraved  signatures 
shall  be  suflSclent  signing  thereof."  Neither 
this  Dor  any  of  the  remaining  sections  con- 
tain provisions  manifesting  an  Intention  on 
the  part  of  the  Legislature  that  the  amount 
of  the  bonds  was  dependent  upon  the  result 
of  the  election. 

For  these  reasons  I  concur  in  the  opinion 
of  Mr.  Chief  Justice  POPR 

JONES,  J.,  dissents. 


HUNTER  V.   CHARLESTON  &  W.  C.   RY. 
CO. 

(Snpreme  Court   of   South   Carolina.     Auk.   4, 
1908.) 

CaBBIEBS— I5TEB8TATE      COIOCEBCE  —  RCOULA- 

Tiow  —  "Tbanspoetatioh      within      the 
State  ** 

Act"  1904  (Laws  1904,  p.  671),  entitled 
"An  act  to  prevent  delays  in  the  transporta- 
tion of  freiKht  by  railroads  in  this  state,"  pro- 
ridinj;.  by  section  1,  that  railroads  doine  busi- 
I  ntsa  in  the  state  shall  transport  freight,  re- 
ceived for  "transportation  within  the  state," 
withoat  ifreater  delay  than  specified,  and  de- 
claring a  penalty  for  noncompliance,  does  not 
apply  to  interstate  commerce,  and  so  does  not 
cmrer  a  case  of  transportation  partly  ont  of 
the  state :  the  delay  occurring  wholly  ont  of  the 
state  (citin/t  Words  and  Phrases,  vol.  8,  pp. 
j         raoa,  7504). 

Appeal  from  Common  Pleas  Circuit  Cotirt 
of  Spartanburg  County;  R.  O.  Purdy,  Judge. 


Action  by  a  S.  Hunter  against  the  Charles- 
ton &  Western  Carolina  Railway  Company. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

Johnson  &  Nash,  for  appellant  &  J.  Simp- 
son, for  respondent 

JONES,  3.  This  action  was  commenced  be- 
fore Magistrate  J.  R.  Coan,  in  Spartanburg 
coimty,  to  recover  penalty  under  the  act  of 
1804  (Laws  1904,  p.  671)  for  delay  in  the 
transportation  of  freight.  The  defendant  is 
a  domestic  railroad  corporation,  with  termini 
in  this  state.  On  March  9,  1907,  the  Ashepoo 
Fertilizer  Company  shipped  to  plaintiff,  as 
consignee  and  owner  of  the  bill  of  lading,  a 
carload  of  fertilizers.  The  fr^ht  was  re- 
ceived In  Charleston,  S.  C,  by  the  Atlantic 
Coast  Liue  Railroad,  consigned  to  plaintiff 
at  Pauline,  S.  C,  to  whom  bill  of  lading  was 
Issued.  "Prompt  shipment  required"  was 
printed  ou  the  bill  of  lading.  The  Atlantic 
Coast  Line  delivered  tbe  freight  to  defendant 
company  at  Yemassee,  in  this  state,  on  March 
12th,  and  defendant  had  the  car  in  its  posses- 
sion until  March  18,  190T,  when  It  delivered 
same  at  Roebuck,  S.  C,  to  Glenn  Springs 
Railway,  on  whose  line  Is  situated  Pauline, 
the  point  of  destination.  Tbe  distance  from 
Charleston,  S.  C,  to  Pauline,  S.  C,  Is  between 
200  and  300  miles.  Between  Yemassee,  S.  C, 
and  Roebuck,  9.  C,  defendant  operates,  with- 
out impediment  or  break,  through  cars,  but 
the  line  extends  Into  the  state  of  Georgia,  via 
Augusta,  for  about  2l  miles,  and  the  car  of 
fertilizers  necessarily  came  over  this  line. 
Augusta,  Ga.,  is  the  largest  dty  on  defend- 
ant's line,  has  the  largest  frelgbtyard,  and 
handles  more  freight  than  any  other  point 
On  trains  from  Yemassee  to  Roebuck  the  en- 
gine and  tbe  train  crew  are  changed  at  Au- 
gusta, but  cars  and  freight  are  not  changed, 
and  were  not  changed  In  this  particular  In- 
stance. In  explanation  of  the  delay  defend- 
ant gave  evidence  of  a  sympathetic  strike  of 
railroad  employes,  shop  and  yard  men,  at 
Augusta,  Ga.,  during  tbe  whole  month  of 
February,  1007,  which,  among  other  things, 
prevented  prompt  repair  of  defendant's  en- 
gines, all  of  which  did  not  get  back  into  serv- 
ice until  10  or  12  days  after  the  1st  of  March, 
and  that  there  was  an  unusual  congestion  of 
the  road,  due  to  very  large  shipments  of  coal, 
running  through  the  fertilizer  season.  The 
magistrate  gave  judgment  for  the  defendant 
holding  that  the  shipment  or  transportation 
was  Interstate,  and  that  it  would  render  the 
act  of  1904  unconstitutional,  as  violative  of 
Interstate  commerce,  to  construe  it  so  as  to 
apply  to  a  shipment;  that  tbe  proper  con- 
struction of  tbe  act  was  to  make  It  apply  to 
"transportation  within  the  state,"  according 
to  its  terms.  On  appeal  to  the  circuit  court 
the  Judgment  of  tbe  magistrate  was  affirmed 
by  Judge  Purdy,  under  the  authority  of 
Sternberger  v.  R.  R.  Co.,  29  S.  C.  510,  7  S.  a 
836,  2  L.  R.  A.  106,  and  Handley  v.  Kansas 
City  R.  Co.,  187  n.  S.  617.  23  Sup.  Ct  214,  47 
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L.  Ed.  383.  Plaintiff  renews  the  contest,  by 
exceptions  to  tbls  court,  but  we  must  aflBrm 
tbe  judgment  upon  the  authorities  stated. 

In  Stemberger  v.  Railroad,  supra,  the 
freight  was  shipped  from  Charleston,  S.  C, 
to  Tatum,  S.  C,  first  over  the  Northeastern 
Railroad  and  the  Cheraw  &  Darlington  Rail- 
road to  Cheraw,  S.  C,  both  roads  being  en- 
tirely in  South  Carolina;  thence  from  Cheraw 
over  the  Cheraw  &  Salisbury  Railroad  to 
Wadesboro,  N.  C,  this  road  being  partly  in 
this  state,  and  terminating  at  Wadesboro,  N. 
C;  thence  over  the  Carolina  Central  Rail- 
way, being  entirely  in  North  Carolina,  to 
Shoe  Heel,  in  North  Carolina;  thence  over 
the  Cape  Fear  &  Yadkin  Valley  Railway, 
principally  in  North  Carolina,  to  Tatum,  in 
South  Carolina.  Our  court  held  that  this  was 
interstate  commerce,  and  therefore  the  Rail- 
road Commission  of  South  Carolina  had  no 
jurisdiction  to  regulate  the  freight  charges  in 
such  case.  In  Handley  v.  Kansas  City,  etc., 
R.  R.,  supra,  the  transportation  was  contin- 
uous between  Ft.  Worth  and  Grannis,  in  the 
state  of  Arkansas,  but  the  route  was  52  miles 
In  Arkansas,  and  extended,  via  Splro,  64 
miles  In  Indian  Territory.  The  Supreme 
Court  of  tbe  United  States  held  this  to  be 
interstate  commerce,  and  beyond  the  power 
of  the  Railroad  Commission  of  Arkansas  to 
fix  rates  therefor.  Tbe  court  held  that  "to 
bring  the  transportation  within  the  control 
of  the  state,  as  a  part  of  its  domestic  com- 
mence, the  subject  transported  must  be,  with- 
in the  entire  voyage,  tmder  the  exclusive  ju- 
risdiction of  tbe  state."  The  court,  referring 
to  the  case  of  Lehigh  Valley  R.  Co.  v.  Fenn., 
145  U.  S.  192,  12  Sup.  Ct.  806,  36  L.  Ed.  672, 
said:  "That  was  the  case  of  a  tax,  and  was 
distinguished  expressly  from  an  attempt  by 
a  state  directly  to  regrulate  the  transportation 
while  outside  its  borders.  And  although  It 
was  Intimated  that,  for  tbe  purposes  before 
the  court,  to  some  extent  commerce  by  trans- 
portation might  have  its  character  fixed  by 
the  relation  between  the  two  ends  of  the 
transit,  the  Intimation  was  carefully  confined 
to  those  purposes.  Moreover,  the  tax  was  de- 
termined in  respect  of  receipts  for  the  pro- 
portion of  the  transportation  within  the 
state." 

The  object  of  the  act  in  question  was  to 
prevent  delays  In  transportation.  Transpor- 
tation is  a  part  of  commerce,  and  it  must  be 
held  that  the  transportation  in  this  Instance 
was  not  wholly  within  the  state,  but  was  In 
part  within  the  state  of  Georgia,  and  was 
therefore  Interstate  transportation.  What- 
ever might  be  the  result  if  the  delay  had  ac- 
tually occurred  on  that  part  of  the  line  with- 
in this  state,  since  it  appears  that  the  delay 
in  this  case  actually  occurred  in  another 
state,  there  is  no  escape  from  holding  that, 
If  the  penalty  statute  be  construed  to  cover 
such  a  case.  It  violates  Interstate  commerce. 
Such  is  not  the  proper  construction  of  tbe 
statute.  The  title  is:  "An  Act  to  Prevent 
Delays  in  the  Transportation  of  Freight  by 


Railroads  in  this  State."  Section  1  provides: 
"That  from  and  after  May  1,  1904,  all  rail- 
road companies  doing  business  in  this  state 
shall  transport  to  its  destination  all  freight 
received  by  them  for  transportation  within 
the  state,"  etc.  Construing  the  words  "trans- 
portation within  the  state"  according. to  their 
exact  and  natural  meaning,  tbey  do  not  em- 
brace interstate  transportation.  W.  U.  Tel. 
Co.  v.  Fremont,  43  Neb.  499,  61  N.  W.  724,  26 
L.  R.  A.  698 ;  State  v.  Pullman's  Palace  Cur 
Co.,  64  Wis.  89,  23  N.  W.  871 ;  8  Words  & 
Phrases,  7503,  7504.  The  statute,  therefore, 
cannot  have  operation  beyond  tbe  territory  of 
tbe  state,  and  should  not  be  so  construed  as 
to  Interfere  substantially  with  transportation 
in  its  Interstate  feature.  Possibly,  In  case 
of  a  transportation  beginning  and  ending  in 
this  state,  but  tbe  necessary  route  going 
partly  in  another  state,  it  would  not  mate- 
rially Interfere  with  Interstate  transporta- 
tion or  commerce  to  penalize  for  delay  occur- 
ring wholly  within  this  state,  but  such  Is  not 
the  case  at  bar,  and  we  reserve  opinion  on 
that  point. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


FRASIER  et  al.  v.  CHARLESTON  &  W.  O. 

RT.  CO. 

(Supreme  Court  of   South  Carolina.     Auk.  4. 
1908;) 

Carkiers— Delay  in  Transportation— Pen- 
alty. 

Act  1904  (Laws  1904,  p.  671),  providing 
a  penalty  for  delay  in  transportation  of  freight, 
having  no  application  in  case  of  interstate  com- 
merce, the  penalty  cannot  be  recovered  where 
the  route  is  partly  without  tbe  state,  and  there 
is  no  evidence  that  tbe  delay  occurred  within 
the  state. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Ernest  Gary,  Judge. 

Action  by  T.  B.  Frasler  and  another,  part- 
ners, against  the  Charleston  &  Western  Car- 
olina Railway  Company.  Judgment  for  de- 
fendant.    Plaintiffs    appeal.      Affirmed. 

W.  N.  Graydon,  for  appellants.  W.  P. 
Greene,  for  respondent 

JONES,  J.  This  action  was  brought  to  re- 
cover damages  and  for  penalty  under  the  act 
of  1904  (Laws  1004,  p.  671)  for  delay  in  the 
transportation  of  a  car  of  fertilizers  from 
Yemasee,  In  tbls  state,  to  Mt.  Carmel,  in  this 
state,  the  necessary  route,  however,  lying  part- 
ly in  tbe  state  of  Georgia,  by  way  of  Augusta. 
There  was  no  evidence  that  the  delay  occurred 
within  this  state.  Judgment  was  allowed  by 
consent  for  $10  damages,  but  Jpdgment  for 
penalty  was  denied  by  Judge  Ernest  Gary, 
who  held  that  the  transportation  was  inter- 
state, and  that  the  statute,  being  limited  to 
transportalon  within  tbe  state,  did  not  ap- 
ply. The  plaintiffs'  exceptions  must  be  over- 
ruled, under  the  cases  of  Sternberger  v.  Cape 
Fear,  etc.,  Ry.,  29  8.  C.  510.  7  S.  E.  836,  2 
L.  R.  A.  105,  Handley  v.  Kansas  City  R.  Co., 
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187  U.  S.  6t7,  23  Sup.  Ct.  214,  47  L.  Ed.  333, 
and  the  case  of  Hunter  v.  Charleston  &  West- 
em  Carolina  Ry.  Co.  (Just  filed)  62  S.  E.  13. 
The  Judgment  of  the  circuit  court  is  af- 
firmed. 


DOUGLASS   -».   SOUTHERN  RT.  CO.  et  al. 

(Supreme    Court  of  South   Carolina.     Aug.   4, 
1908.)     ■ 

1.  EviDBScE  —  Opinion  Evidence  —  Aniassi- 

BlUTT. 

Where,  in  an  action  against  a  railroad  for 
injiiries  to  a  traveler  in  attempting  to  escape 
colliding  with  a  car  at  a  crossing,  witnesses  stat- 
ed that  their  reasons  for  their  opinion  that  the 
eroding  was  not  safe  were  influenced  by  what 
tbey  knew,  and  one  of  them  had,  for  25  years, 
knowledge  and  experience  of  the  crossing,  the 
coort  did  not  err  in  permitting  them  to  testify 
that  they  did  not  consider  the  crossing  safe,  es- 
pecially where  it  announced  that  it  would  ex- 
clude their  opinion  if  objection  was  thereafter 
made,  and  no  objection  was  made. 

fEd.  Note. — For  eases  in  point,  see  Cent.  Dig. 
Tol.  20,  Evidence.  {  2204.] 

2.  Sake— Res  Gest^. 

A  conversation,  between  a  person  inJnred 
in  an  attempt  to  avoid  a  collision  at  a  railroad 
crcssing,  with  a  lever  car,  and  the  operator  of 
the  car,  occurring  on  the  person  injured  being 
restored  to  consciousness,  and  resulting  from  a 
qnestion  addressed  by  him  to  the  operator,  was 
competent  as  a  part  of  the  res  gestee,  as  against 
the  operator. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  370.] 

3.  Railroads  —  Obobsings  —  Ihjubies  to 

TRAVELEBS — INSTBDCTIONB. 

An  instruction,  in  an  action  against  a  rail- 
road for  injuries  to  a  traveler  at  a  crossing,  that 
the  jnry  must  decide  whether  the  railroad  was 
negligent,  and,  if  its  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injuries,  it  would  be 
liable,  unless  it  satisfied  the  jury  by  the  greater 
weight  of  the  evidence  that  plaintiff  contributed 
by  his  own  negligence,  etc.,  was  not  erroneous 
as  pladng  too  great  a  burden  on  the  railroad  to 
establish  the  defense  of  contributory  negligence. 
(Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S  1196.] 

4.  Same — Evidence — Instbuctions. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  a  traveler  at  a  crossing,  the  evidence 
showed  that  plaintiff  had  seen  a  train  pass  over 
the  crossing  a  few  minutes  before  he  reached  it, 
tiiat  he  had  met  two  persons  who  had  just  cross- 
ed there  with  safety,  and  that  a  lever  car  making 
no  noise, could  not  be  seen  until  the  track  was 
approached,  an  instruction  that,  if  plaintiff  was 
not  guilty  of  negligence,  he  had  a  right  to  use 
any  means  that  came  to  hand  to  save  himself, 
was  not  erroneous ;  for  the  jury  were  warranted 
in  finding  that  plaintiff  thought  that  the  cross- 
ing was  clear. 

5.  TbIAI,  —  iHSTBUCnONfl— WlIOHT  OF  EVI- 
DENCE. 

An  instruction  tliat,  if  the  railroad  was 
guilty  of  lack  of  ordinary  care  in  approaching 
the  crossing,  and  thereby  placed  the  traveler  in 
a  position  of  peril,  impressing  him  with  an  im- 
lament  danger,  and  such  necessity  was  not 
broDcbt  on  himself  by  his  own  negligence,  and 
lie  Dsied  the  means  at  band  to  escape  the  danger, 
aod  was  injured,  there  was  a  natural  and  prox- 
imate injury  as  the  result  of  the  railroad's  neg- 
ligence, was  proper,  as  against  the  objection  that 
ic  n-as  a  chaise  on  the  weight  of  the  evidence. 
[Ed.  Note. — For  cases  in  jpoint,  see  Cent.  Dig. 
ToL  46.  Trial,  K  53&-548.r 


6.  Railroads— Cbossino  Accident— Instbuc- 
tions. 

Where,  in  an  action  for  injuries  to  a  trav- 
eler in  attempting  to  avoid  a  collision  with  a 
car  at  a  crossing,  the  evidence  showed  that  there 
was  imminent  danger  of  a  collision  with  the 
car,  which  justified  the  traveler  in  attempting 
to  escape  injuries  to  himself  and  his  wife  and 
child  and  horse,  an  instruction  that,  where 
plaintiff  was  placed  in  a  position  of  peril  by  the 
negligence  of  defendant,  and  a  sudden  emergency 
called  ou  him  to  act,  he  would  not  be  held  to 
exercise  the  same  degree  of  caution  aa  in  other 
cases,  etc.,  was  not  erroneous  as  applying  to  the 
facts  the  doctrine  of  sudden  peril,  which  ex- 
cuses  contributory  negligence. 

7.  Same. 

An  instruction,  in  an  action  against  a  rail- 
road for  injuries  to  a  traveler  at  a  crossing, 
that  culpable  negligence  of  plaintiff  contributing 
to  the  injury  complained  of  will  defeat  the  ac- 
tion, but  that  the  nature  of  the  primary  wrong 
has  much  to  do  with  the  judgment  whether  or 
not  the  contributing  fault  was  of  a  negative 
character,  and  was  of  itself  caused  by  the  pri- 
mary wrong,  was  not  erroneous  as  misleading. 

8.  Same— CoNTBiDUTOBT  Negligence. 

A  traveler  who  falls  to  exercise  ordinary 
prudence  while  approaching  a  railroad  crossing 
cannot  invoke  the  doctrine  of  sudden  peril  in 
attempting  to  avoid  a  collision  with  a  car,  but  a 
traveler  exercising  ordinary  care  before  en- 
tering on  the  crossing  may  accept  whatever 
means  are  apparently  necessary  to  extricate 
himself  from  impending  danger,  and  may  invoke 
such  doctrine. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  1027.] 

9.  Same. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  a  traveler,  the  court  submitted  the 
issues  of  negligence  on  the  part  of  the  railroad, 
and  whether  the  injuries  were  caused  by  such 
negligence,  instructions  that  a  traveler,  guilty 
of  negligence  in  entering  on  a  railroad  crossing, 
could  not  invoke  the  doctrine  of  sudden  peril,  but 
a  traveler  exercising  ordinary  care  might,  on  dis- 
covering the  peril  of  a  collision  with  a  car,  use 
whatever  means  were  apparently  necessary  to 
extricate  himself  from  the  danger,  was  not  er- 
roneous. 
Jones  and  Woods,  JJ.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;    Geo.  E.   Prince,  Judge. 

Action  by  William  R.  Douglass  against 
the  Southern  Railway  Company  and  another. 
From  a  judgment  for  plalntlfT,  defendants 
appeal.    Affirmed. 

Abney  &  Muller  and  J.  E.  McDonald,  for 
appellants.    A.  L.  Gaston,  for  respondent. 

POPE,  0.  J.  On  the  28th  day  of  March, 
1900,  William  R.  Douglass,  as  plalntlfT,  began 
bis  action  against  the  Southern  Railway 
Company  and  W.  A,  Stack,  defendants,  for 
the  recovery  of  $10,000  damages.  The 
grounds  upon  which  he  claimed  damages  at 
the  hands  of  the  defendants,  were:  "That 
on  the  2d  day  of  October,  1905,  the  plaintiff, 
in  company  with  bis  wife  and  Infant  child, 
was  driving  bis  Iiorse  and  buggy  along  the 
public  road  leading  from  Herbert  to  Carlisle, 
in  Union  county,  in  this  state,  and,  as  he 
was  about  to  cross  the  line  of  the  Southern 
Railway  Company's  track  at  a  public  cross- 
ing on  said  highway  nearest  Carlisle,  a  lev- 
er car  on  the  track  of  the  defendant  South- 
em  Railway  Company,  and  managed  and  con- 
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trolled  by  the  defendant  W.  A.  Stack,  section 
master  and  agent  of  the  defendant,  came  at 
a  rapid  rate  of  speed,  without  notice  or 
warning  to  the  plaintiff  while  In  the  act  of 
crossing,  and  plaintiff,  endeavoring  to  es- 
cape a  collision  of  the  said  lever  car,  and  in 
order  to  avoid  being  struck  and  run  over  by 
the  said  lever  car,  was  compelled  to  whip 
his  horse,  and  while  so  engaged,  and  while 
the  said  lever  car  was  dangerously  near 
and  about  to  run  over  the  plaintiff,  the  bug- 
gy was  turned  over,  and  plaintiff  was  thrown 
violently  to  the  ground,  and  t;he  bones  of  bis 
hip  Joint  were  fractured,  and  his  body  was 
bruised,  and  be  has  been  confined  to  his  bed 
ever  since,  to  his  great  suffering  and  pain, 
has  been  put  to  great  expense  for  medical 
attention  and  otherwise,  and  has  suffered 
from  the  loss  of  his  time  from  his  work  as 
a  farmer,  and  his  earning  capacity  has  been 
Impaired,  and  while  in  the  full  vigor  of  man- 
hood be  has  been  maimed  and  Injured  to  his 
damage  and  Injury."  The  answer  'of  the  de- 
fendant admits  its  corporate  character,  and 
on  information  and  belief  It  adn^lts  the 
statements  of  the  paragraph  Just  admitted, 
but  it  alleges  that  the  alleged  Injuries  sus- 
tained by  the  plaintiff  were  the  result  of 
bis  own  carelessness  and  negligence  In  fail- 
ing to  stop,  look,  and  listen  at  the  public 
crossing  mentioned  In  the  complaint,  and  In 
whipping  his  horse  In  the  violent  manner 
that  the  same  became  unmanageable,  and 
thereby  threw  the  plaintiff  from  his  buggy, 
which  said  negligence,  carelessness,  and  will- 
ful conduct  on  the  part  of  the  plaintiff  caus- 
ed and  contributed  directly  and  proximate- 
ly to  the  injuries  about  which  the  plaintiff 
complains  In  his  complaint  The  answer  of 
the  defendant  Stack  was  practically  that 
adopted  by  the  Southern  Railway  Company. 
The  cause  came  on  for  trial  before  Judge 
Prince  and  a  jury,  at  the  November  term, 
1906,  of  the  court  of  common  pleas  for 
Chester  county.  The  Jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  $8,000.  A 
motion  for  a  new  trial  was  refused.  The 
defendants  now  appeal  to  this  court  upon 
11  exceptions. 

"(1)  Because  his  honor  erred  in  permit- 
ting Dr.  C.  A.  Crosby  and  John  C.  McAfee, 
witnesses  for  the  plaintiff,  to  testify,  against 
the  objection  of  the  defendants,  that  they 
did  not  consider  the  crossing  near  which 
the  plaintiff  was  Injured  to  be  a  safe  cross- 
ing; the  error  being  that  said  witnesses 
were  not  experts,  and  they  were  not  entitled 
to  give  their  opinions."  We  overrule  this 
exception,  because  the  witnesses  both  stat- 
ed their  reasons  for  stating  that  the  cross- 
ing was  not  safe.  They  were  Influenced 
by  what  they  knew.  One  of  them  had, 
for  25  years,  knowledge  and  experience  of 
this  crossing.  The  circuit  Judge  announc- 
ed that  he  would  exclude  their  opinions 
If  objection  was  made  afterwards,  but  ac- 
cording to  the  testimony,  no  such  objection 
was  afterwards  made. 


"(2)  Because  his  honor  erred  in  permit- 
ting Mrs.  Annie  Douglass,  a  witness  for  the 
plaintiff,  to  testlf;?,  against  the  objection 
of  the  defendants,  as  follows:  'Q.  Did  you 
ever  hear  him  [referring  to  defendant  W.  A. 
Stack]  say  anything  about  how  It  happened? 
(Mr.  McDonald:  You  understand,  we  object 
to  that  as  to  the  railroad.  Mr.  Gaston:  It 
Is  as  to  him  I  am  asking  the  question.)  Q. 
Did  he  say  anything  at  all?  A.  Mr.  Stack? 
Q.  Yea.  A.  Well,  when  we  got  my  husband 
aroused,  he  got  after  him  about  mnning  in- 
to him.  He  says:  "You  have  almost  killed 
me."  He  says:  "Well,  I  don't  see  why  I  was 
so  careless."  Q.  Did  he  say  whether  or  not 
he  had  oome  near  to  running  into  anybody 
else  except  on  this  occasion?  (Mr.  McDon- 
ald: We  object  to  that.  Mr.  Gaston:  It 
shows  his  knowledge.  The  Court:  I  will 
permit  it  as  to  him.)  Q.  Did  he  say  wheth- 
er or  not  he  had?  A.  Sir?  Q.  Did  he  say 
whether  or  not  he  liad  come  near  running 
into  anybody  else  there?  A.  Yes,  sir;  he 
said  he  bad  held  up  there  the  day  before 
for  Mrs.  LInder  and  Mrs.  Deaver.  Q.  He 
said  be  bad  held  up  there  the  day  before? 
A.  Yes,  sir.  Q.  He  said  he  didn't  see  why 
he  was  so  careless  on  that  occasion?  A. 
He  said  he  did  not  see  why  he  was  so  care- 
less'— the  error  being  (a)  that  the  statements 
were  not  part  of  the  res  gestae;  (b)  because 
what  occurred  the  day  before  to  Mrs.  LInder 
and  Mrs.  Deaver  was  not  competent  or  rele- 
vant to  this  case,  and  could  only  have  a 
tendency  to  mislead  and  prejudice  the  jury." 
Certainly  the  testimony  of  Mrs.  Douglass 
was  received  while  present  with  her  hus- 
band and  Mr.  Stack.  The  conversation  re- 
ferred to  occurred  as  soon  as  Mr.  Douglass 
was  restored  to  consciousness,  and  was  the 
result  of  a  question  addressed  to  Mr.  Stack 
by  Mr.  Douglass.  That  testimony  was  cer- 
tainly competent  so  far  as  the  party  defend- 
ant Stack  was  concerned,  and  it  was  only 
In  relation  to  Mr.  Stack  that  the  circuit 
Judge  allowed  the  testimony  to  be  brought 
out  We  consider  this  as  a  part  of  the  res 
gestte,  and  on  that  account  it  was  generally 
relevant.  Under  these  circumstances  this 
exception  must  be  overruled. 

"(3)  Because  his  honor  erred  in  refusing 
to  grant  the  motion  of  the  defendants  for 
nonsuit,  at  the  close  of  the  defendants'  tes- 
timony, on  the  ground  that  there  was  no 
negligence  established  by  the  evidence  tend- 
ing to  show  negligence,  on  the  part  of  the 
defendants,  which  was  the  proximate  cause 
of  the  plaintiff's  injury;  the  error  being 
that  the  undisputed  evidence  failed  to  show 
(a)  that  the  defendants,  or  either  of  them, 
were  guilty  of  negligence ;  (b)  that  if  the  evi- 
dence tended  to  show  negligence  on  the  part 
of  defendants,  such  negligence  was  not  the 
proximate  cause  of  plalntlfTs  Injuries."  We 
overrule  this  exception,  because  we  feel  that 
there  was  some  testimony  supporting  the 
<diarge  of  negligence  of  the  defendants. 

"(4)  Because  his  honor  erred  in  charging 
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tbc  Jary  as  follows:  'You  will  first  decide 
whether  the  defendant  company,  Its  serrants 
and  agents,  was  negligent  In  the  manner 
in  which  it  was  running  that  lever  car  in 
approaching  that  highway  crossing.  If  it 
was — if  the  defendant  company,  its  agents, 
and  serrants  were  negligent,  and  the  negli- 
gence was  the  proximate  cause  of  the  plaln- 
tlCTs  Injury — ^then  the  defendant  would  be 
liable,  unless  the  defendant  has  satisfied 
you,  by  the  greater  weight  of  all  the  evidence 
in  the  case,  that  the  plaintltT  contributed 
by  hia  own  negligence,  as  a  proximate  cause, 
to  his  own  Injury.'  And  further  erred  In 
cbarsing  the  jury  as  follows:  'If  he  was 
Injured  through  the  negligence  of  the  defend- 
ant company,  its  servants,  or  agents,  then 
he  is  entitled  to  recover,  unless  the  defend- 
ant company  has  satisfied  you,  by  the  greater 
weight  of  all  the  evidence  in  the  case,  that 
the  plaintiff  himself  was  negligent  in  that 
regard,  or  in  connection  with  that  crossing, 
in  entering  upon  the  crossing,  and  if  he  was 
negligent,  and  if  his  negligence  contributed 
as  a  proximate  cause  to  his  Injury,  why  be 
camiot  recover,  even  though  the  defendant 
company  was  negligent' — the  error  being  that 
his  honor's  charge  places  a  greater  burden 
upou  the  defendant  In  establishing  the  aflSrm- 
atlve  defense  of  contributory  negligence  than 
that  imposed  by  law ;  the  law  being  that  the 
defendant  is  only  required  to  prove  his 
affirmative  defense  by  the  preponderance 
of  the  evidence  upon  that  Issue,  and  such 
charge  was  misleading  to  the  jury."  We  do 
not  consider  that  this  part  of  the  charge 
of  bis  honor  was  either  incorrect  or  mislead- 
ing. The  circuit  judge  demanded  by  his 
charge  that  these  questions  should  be  left 
open  for  the  jury.  There  was  testimony  on 
the  subject,  and  by  the  law  it  is  made  the 
duty  of  the  jury  to  decide  the  Issues  so  pre- 
sented.   This  exception  is  overruled. 

"(S)  Because  his  honor  erred  in  charging 
the  jury  as  follows:  'But  if  he  was  not  guilty 
of  negligence  which  contributed  as  a  proxi- 
mate cause  to  his  own  Injury,  then  he  had 
the  right,  If  be  was  found  upon  the  rail- 
road crossing — ^whlle  he  was  upon  the  rail- 
road crossing,  I  will  express  it,  the  lever 
car  was  rushing  upon  blm  under  such  circum- 
stances as  would  have  justified  the  belief 
In  a  man  of  ordinary  firmness  and  prudence 
that  be  was  about  to  be  run  over — wby  he 
is  justified  In  using  whatever  means  came 
to  band  to  save  himself.  But  In  order  to 
justify  blm  to  use  any  means  except  those 
that  a  man  of  ordinary  prudence  would  have 
osed,  he  must  have  been  without  fault  in 
entering  upon  the  crossing.  In  other  words, 
be  must  himself  have  exercised  that  degree 
of  care  and  caution  and  prudence  which  a 
nian  of  ordinary  prudence  and  caution  would 
bare  exercised  before  entering  on  the  cross- 
ing'— ^the  error  being  that  the  doctrine  of 
radden  peril,  which  excuses  one  from  con- 
tributory negligence,  has  no  application  to 
cases  where  a  person  has  been  Injured  at  or 
62  S.E.— 2 


near  a  railroad  crossing."  We  should  always 
have  in  mind  that  the  plaintiff,  as  to  bis 
prudence,  must  be  judged  by  the  testimony  as 
given.  In  the  case  at  bar  the  plaintiff  had 
seen  a  train  pass-  over  that  crossing  a  few 
minutes  before  he  reached  It;  not  only  so. 
but  he  met  two  persons,  Mrs.  Deaver  and 
another,  who  had  just  crossed  there  with 
perfect  safety,  as  a  man  of  common  sense. 
The  jury  must  determine  whether  such  facts 
warranted  the  Inference  of  the  plaintiff  that 
the  opening  was  clear.  No  witiiess  testified 
that  any  noise  was  heard  from  the  lever 
car.  The  very  first  intimation  of  its  pres- 
ence on  the  track  was  #hen  the  horse  dravr- 
ing  the  buggy  suddenly  saw  the  lever  car, 
and  immediately  afterwards  the  plaintiff 
and  bis  wife  saw  It  It  was  in  testimony 
that  the  lever  car  could  not  be  seen  until 
the  track  was  approached.  Therefore  tbc 
charge  of  his  honor  as  made  was  free  from 
all  objection.  This  exception  must  t>e  over- 
ruled. 

"(6)  Because  his  honor,  the  presiding  judge, 
erred  in  charging  the  plaintiff's  second  re- 
quest, as  follows:  'If  the  negligence  oi  the 
def  radants  be  the  direct  and  proximate  cause 
of  the  injury  alleged  to  have  been  sustained 
by  the  plaintiff,  tben  the  defendants  are  li- 
able for  damages  to  the  plaintiff.  No  actual 
coHlsion  is  alleged  in  the  suit,  and  it  Is  not 
necessary  to  prove  a  collision,  but  If  the 
defendants  were  guilty  of  lack  of  ordinary 
care  and  of  negligence  in  approaching  the 
crossing,  and  by  such  negligence  placed  the 
plaintiff  in  a  position  of  i>erll,  and  created 
an  overweening  necessity,  impressing  him 
with  an  imminent  danger,  and  sucb  necessity 
be  not  brought  upon  himself  by  his  own 
negligence,  as  the  proximate  cause,  and  b<> 
use  the  means  at  hand  to  escape  an  impend- 
ing and  overweening  danger,  and  be  Injured 
as  the  result  of  the  negligence  of  the  de- 
fendants, there  would  be  a  natural  and  prox- 
imate Injury  as  the  result  of  defendants' 
negligence' — the  error  being  that  by  tbi? 
charge  (a)  his  honor  charged  as  to  the  weight 
and  effect  of  the  testimony,  in  violation  of 
the  Constitution  of  this  state;  (b)  he  erred 
in  holding  and  charging  the  jury  that  the 
doctrine  of  sudden  peril,  which  excuses  one 
from  a  charge  of  contributory  negligence, 
has  no  application  to  a  case  where  Injuries 
are  received  at  or  near  a  railroad  crossing." 
The  plaintlfTs  second  request  as  charged 
by  the  judge  was  a  safe  charge.  It  is  true 
there  bad  been  no  collision,  but  there  was 
every  evidence  of  impending  danger  of  such 
collision;  the  dumb  beast  even  had  felt  it; 
the  plaintiff  felt  it,  as  evidenced  by  his 
frantic  efforts  to  escape  It  The  jury  nec- 
essarily found  that  the  plaintiff  had  used 
every  effort  to  escape  the  danger,  and  dear- 
ly has  he  paid  for  his  effort  to  accomplish 
what  the  utmost  prudence  demanded  at  his 
bands.  This  exception  is  overruled. 
I      "(7)  Because  bis  honor  erred  In  cbarsing 
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plaintiff's  third  request,  which  was  as  fol- 
lows: 'If  the  plaintiff  be  placed  in  a  posi- 
tion of  peril  by  the  negligence  of  the  defend- 
ants, and  there  be  a  sudden  emergency  call- 
ing for  him  to  act  under  peculiar  circum- 
stances, he  would  not  be  held  to  exercise 
the  same  degree  of  caution  as  in  other  cases, 
for  regard  must  always  be  had  to  the  exi- 
gencies of  the  person's  position  under  all 
the  circumstances  of  each  particular  occa- 
sion. Where  human  life  or  human  safety 
is  InToIved,  and  the  Issue  is  one  of  negli- 
gence, the  law  will  not  lightly  impute  neg- 
ligence to  an  effort  made  In  good  faith  to 
preserve  the  one  or  secure  the  other,  unless 
the  circumstances  under  which  the  effort 
was  made  show  recklessness  or  rashness' — 
the  error  being  that  the  doctrine  of  sudden 
peril,  which  excuses  contributory  negligence 
on  the  part  of  a  plaintiff,  has  no  application  to 
accidents  or  injuries  received  at,  on,  or  near 
a  railroad  crossing,  and  where  there  were 
uo  contractual  relations  existing  between 
the  person  injured  and  the  defendant  com- 
pany.'* It  seems  to  us  that  the  immineut 
danger  of  the  collision  of  the  lever  car  with 
the  plaintiff  justified  the  plaintiff  in  doing 
all  he  did  to  escape  the  dire  calamity  which 
was  impending  upon  him;  'iie  wife  of  his 
bosom  and  the  child  of  his  loins  looked  to 
him  for  protection;  the  dumb  brute  driven 
by  him  expected  the  plaintiff  to  protect  it 
The  charge  of  the  circuit  judge  met  these 
Issues  directly,  and  In  his  charge  he  made 
no  error  In  this  regard.  We  overrule  this 
exception. 

"(8)  Because  his  honor  erred  in  charging 
from  plaintlfTs  eighth  request  to  charge  as 
follows:  'Culpable  negligence  of  the  plaintiff 
which  contributed  to  the  injury  must  always 
defeat  the  action,  but  the  nature  of  the  pri- 
mary wrong  has  much  to  do  with  the  Judg- 
ment whether  or  not  the  contributing  fault 
was  of  a  negative  character,  such  as  a  lack 
of  vigilance,  and  was  Itself  caused  by  or 
would  not  have  existed  but  for  the  primary 
wrong.  It  is  not  in  law  to  be  charged  to 
the  Injured' one,  but  to  the  original  wrong- 
doer. •  •  •  I  think  that  is  right.  I  will 
risk  charging  it,  but  I  don't  clearly  under- 
stand it' — the  error  being  (a)  that  any  neg- 
ligence of  a  plaintiff,  contributed  as  a  prox- 
imate cause  of  his  Injury,  will  defeat  his 
right  to  recover,  no  matter  what  may  be 
the  nature  of  the  primary  wrong  or  neg- 
ligence of  the  defendant;  (b)  such  charge 
was  clearly  misleading  to  the  jury,  and  should 
not  have  been  charged,  as  his  honor  stated 
that  he  did  not  clearly  understand  It."  We 
do  not  think  the  judge  risked  too  much  when 
he  made  the  charge  here  complained  of;  for, 
while  it  is  true  that  culpable  negligence 
of  the  plaintiff  which  contributed  to  the 
injury  tends  to  defeat  his  action,  yet  such 
alleged  negligence  must  be  taken  Into  con- 
nection with  the  primary  wrong.  This  ex- 
ception Is  overruled. 

"(9)  Because  bis  honor  erred  in  modifying 


the  defendants'  seventh  request,  which  was 
as  follows:  'The  principle  of  law  that  a  per- 
son placed  in  a  position  of  sudden  peril 
by  the  negligence  of  a  railway  company  Is 
not  guilty  of  contributory  negligence,  unless 
he  acts  recklessly  or  heedlessly,  has  no  ap- 
plication to  travelers  at  a  railroad  crossing. 
The  rule  of  sudden  perK  does  not  obtain 
or  apply  where  the  danger  Is  one  Incident  to 
the  place,  its  use  of  surroundings,  for  such 
danger  is  not  a  sudden  peril  within  the  mean- 
ing of  the  law,  but  a  danger  to  be  anticipat- 
ed and  guarded  against  by  proper  care  and 
precaution  on  the  part  of  a  traveler.'  The. 
modification  was  as  follows:  'I  charge  you 
that  a  traveler  cannot  Invoke  that  doctrine 
If  he  has  been  guilty  of  negligence  in  enter- 
ing upon  the  crossing  without  taking  the 
necessary  precautions  to  ascertain  whether 
or  not  the  train  or  car  was  coming.  In 
other  words,  if  he  has  failed  to  exercise 
that  degree  of  care  which  a  man  of  ordinary 
prudence  would  have  availed  himself,  would 
have  used  in  Hke  circumstances,  he  cannot 
Invoke  the  doctrine  that  he  was  placed 
under  an  overweening  necessity  to  do  what 
he  did,  which  resulted  in  his  Injury' — the  er- 
ror being  that  the  request  to  charge  contain- 
ed a  correct  proposition  of  law,  and  his  hon- 
or should  have  charged  the  same  without 
modification;  (b)  that  his  honor  erred  In  so 
modifying  the  request  to  charge  as  to  make 
the  doctrine  of  sudden  peril  applicable  to 
Injuries  received  by  a  traveler  at,  upon,  or 
near  a  railroad  crossing."  We  do  not  see 
any  error  here  by  the  circuit  Judge.  He 
met  the  issues,  and  his  charge  as  made  Is  sus- 
tained by  the  law. 

'"(10)  Because  bis  honor  erred  In  modifying 
defendants'  eighth  request  to  charge,  which 
was  as  follows:  'If  a  person  voluntarily  goes 
Into  a  place  of  danger,  without  exercising 
that  degree  of  care  required  by  law  (ordinary 
care),  he  cannot  recover,  although  after  so 
getting  Into  a  place  of  danger  he  exercised  his 
judgment  to  the  best  of  bis  ability  to  escape 
from  the  danger.  Care  Is  required  to  keep 
out  of  danger,  as  well  as  to  avoid  it  after 
getting  into  it.  The  rule  that  sudden  peril 
excuses  does  not  govern  where  a  person,  with- 
out exercising  due  care,  goes  into  a  place  of 
danger,  such  as  a  railroad  crossing  Is,  and  of 
.which  the  track  is  Itself  a  warning.'  The 
modification  was  as  follows:  'I  charge  you 
that  If  he  knows  he  is  going  upon  a  railway 
crossing,  why  be  can't  Invoke  this  doctrine ; 
that  is,  unless  he  has  exercised  that  degree 
of  care  which  a  person  of  ordinary  prudence 
would  have  used  before  entering  on  the  cross- 
ing to  ascertain  whether  or  not  the  train  was 
coming.  If  he  bad  exercised  ordinary  care 
before  entering  upon  the  crossing,  and  failed 
by  the  use  of  ordinary  care  to  discover  the 
approaching  train  or  car  until  he  was  upon 
the  crossing,  why  then  he  could  resort  to 
this  doctrine.  In  other  words,  if  he  was  with- 
out fault  in  getting  into  the  dilemma,  then  he 
could  use  whatever  means  were  apparently 
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necessary  to  extricate  himself  from  Impend- 
in?  danger.  But  If  he  had  been  guilty  of 
caielessness  In  going  on  that  railroad,  getting 
bimselt  Into  the  trouble,  he  couldn't  invoke 
the  floctrtne' — ^the  error  t>eing  (a)  that  the  re- 
qnest  to  charge  contained  a  correct  proposi- 
tion ot  law,  and  his  honor  should  bdve  charg- 
ed the  same  without  modification;  (b)  because 
by  such  modification  bis  honor  made  the  doc- 
trine of  sadden  peril,  exonerating  one  from 
the  charge  of  contributory  negligence,  appli- 
cable to  the  case  of  a  traveler  receiving  an 
injury  at,  on,  or  near  a  railroad  crossing, 
wben  such  doctrine  has  no  application  to  in- 
juries received  at,  on,  or  near  railroad  cross- 
ings." It  seona  to  us  that  the  doctrine  laid 
down  In  the  case  of  Mack  v.  Ry.  Co.,  52  8.  C. 
323,  29  S.  E.  905,  40  L.  R.  A.  679,  68  Am. 
St  Rep.  913,  completely  covers  this  case: 
"A  railroad  company  is  liable  for  damages 
for  mental  or  physical  injuries,  sustained  in 
consequence  of  fright  caused  by  its  negli- 
gence." Of  course  the  question  is  first  sub- 
mitted to  the  jury,  was  there  negligence  by 
the  defendant?  Second,  was  there  mental  or 
physical  injuries  sustained  In  consequence  of 
fright  caused  by  its  negligence?  The  judge 
took  great  care  to  have  the  'charge  contain 
these  principles  of  law.  Having  done  so, 
there  was  no  error.  This  exertion  is  over- 
ruled. 

"(11)  Because  bis  honor  erred  in  not  grant- 
taig  defendants'  motion  for  a  new  trial  on  the 
minutes  of  the  court,  on  the  following 
gronnds,  to  wit:  '(1)  That  the  imdisputed 
evidence  shows  that  the  plaintiflt's  Injuries 
were  not  the  result  of  any  negligence  on  the 
part  of  the  defendant.  (2)  That  the  undis- 
puted evidence  shows  that  plaintifTs  own  neg- 
ligence was  the  cause  of  his  Injuries.  (3) 
That  the  undisputed  evidence  shows  that, 
even  if  there  was  any  negligence  on  the  part 
of  the  defendfints,  such  negligence  was  not 
the  proximate  cause  of  the  plaintiff's  In- 
juries. (4)  That  the  undisputed  evidence 
shows  that  the  plaintiff  was  guilty  of  negli- 
gence, as  a  matter  of  law,  in  approaching  the 
crossing  mentioned  in  the  complaint,  and  such 
negligence  was  the  proximate  cause  of  his  in- 
juries. (5)  That  the  undisputed  evidence 
shows  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  in 
approaching  the  said  crossing  without  observ- 
ing common  prudence  and  ordinary  care,  by 
not  taking  any  precautions  to  ascertain  If 
the  track  was  clear  before  crossing,  and  that 
such  contributory  negligence  was  a  proximate 
cause  of  his  injuries'— the  error  being  that  the 
ondisputed  and  uncontradicted  evidence  ln° 
the  case  showed  as  a  matter  of  law  (a)  that 
P'.aintiff's  injuries  were  the  result  of  his  own 
tcts,  and  of  bis  carelessness,  recklessness, 
and  oeglfgence ;  (b)  that  the  undisputed  and 
nneontradlcted  evidence  shows  that  if  there 
wflg  any  negligrence  whatever  on  the  part  of 
Mendante,  the  same  was  not  the  proximate 
caase  ot  plaintifTs  injuries,  but  on  the  con- 
trary, the  erldenoe  shows  that  the  plaintiff's 


own  negligence  and  recklessness  was  the 
proximate  cause  of  his  injuries;  (c)  that  the 
undisputed  evidence  shows  that  the  plaintiff 
was  guilty  of  contributory  negligence,  as  a 
matter  of  law.  In  approaching  the  crossing, 
that  he  knew  to  be  dangerous,  without  ob- 
serving any  care  or  prudence,  and  without 
taking  any  precaution  to  ascertain  that  the 
track  was  clear  before  attempting  to  cross." 
We  hold  that  the  undisputed  evidence  shows 
that  the  plaintiff's  injuries  were  the  result  of 
negligence  on  the  part  of  the  defendants. 
The  undisputed  evidence  does  not  show  that 
plaintiff's  own  negligence  was  the  cause  of 
his  Injury.  The  imdisputed  evidence  shows 
that  there  was  negligence  on  the  part  of  the 
defendants,  and  that  such  negligence  was 
the  proximate  cause  of  the  plaintiff's  injuries. 
The  undisputed  evidence  does  not  show  that 
the  plaintiff  was  guUty  of  negligence,  as  a 
matter  of  law,  in  approaching  the  crossing 
mentioned  in  the  complaint,  and  that  such 
negligence  was  the  proximate  cause  of  his 
injuries.  The  undisputed  evidence  does  not 
show  that  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  approach- 
ing said  crossing.  Such  being  our  conviction, 
there  was  no  error  by  the  circuit  judge  in  re- 
fusing a  new  trial.  This  exception  Is  over- 
ruled. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  and  the  same 
is  hereby  affirmed. 

JONES,  J.  (dissenting).  Without  discuss- 
ing whether  the  undisputed  facts  show  con- 
tributory negligence  on  the  part  of  plaintiff,  I 
think  there  should  be  a  reversal  for  error  in 
charging  plaintiff's  eighth  request;  This 
charge  was  clearly  misleading  and  confusing 
on  the  subject  of  contributory  negligence,  and 
was  In  violation  of  the  principle  declared  in 
Sanders  v.  Aiken  Mfg.  Co.,  71  S.  C.  69,  60 
S.  E.  679,  wherein  the  court  held  it  was  error 
to  instruct  the  jury  that  contributory  negli- 
gence of  a  negative  character,  such  as  lack 
of  vigilance,  would  not  relieve  a  defendant 
of  liability  for  negligence.  The  charge  was 
harmful  because  of  the  Issue  made  by  defend- 
ants that  the  failure  of  plaintiff  to  look  and 
listen  before  entering  upon  the  railroad  cross- 
ing was  negligence,  and  proximately  contril>- 
uted  to  his  injury. 

WOODS,  J.  I  dissent,  for  the  reasons  stat- 
ed in  the  opinion  of  Mr.  Justice  JONES. 


RAUL.ERSON  et  al.  v.  HARVEY  et  al. 
(Supreme  Court  of  Georgia.     July  25.   1908.) 
Appeal  and  Ebeob  —  Affibmance  —  Bill  of 
Exceptions— Note  of  Judge— Conclusive- 
ness. 

A  bill  of  exceptions  recited  that  a  petition 
to  establish  a  copy  of  a  lost  deed  was  filed,  that 
the  defendant  filed  an  answer  thereto,  that  upon 
motion  of  the  plaintiffs'  counsel  the  answer  was 
stricken,  except  that  portion  which  admitted 
the  making  of   the  deed   as   alleged,   that   the ' 
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court  thereupon  entered  a  judKinent  establishiiiK 
a  copy  deed  attached  to  the  petition,  and  that 
to  the  ruling  strikinK  the  answer  the  defendants 
excepted,  and  upon  it  assigned  error.  The  pre- 
siding judge  added  a  note  in  the  body  of  the 
bill  of  exceptions,  stating  that  upon  the  call 
of  the  case  "counsel  for  respondents  stated  to 
the  court  that  he  thought  the  proper  disposition 
of  the  case  would  be  to  strike  the  plea  of  the 
defendants,  and  let  the  plaintiflb  take  a  judg- 
ment establishing  the  deed,  as  prayed  for  in  the 
petition,"  and  that  thereupon  the  order  was 
taken.  Held,  that  the  note  of  the  presiding 
judge  is  binding  and  conclusive,  and  under  it  an 
affirmance  necessarily  results. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pierce  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  J.  D.  Harvey  and  others  agalDSt 
David  Raulerson  and  others.  Jud«;ment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Estes  &  Walker,  for  plaintiffs  In  error. 
Jas.  R.  Thomas,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


CANNADT  V.   HERRINGTON   et  al. 
(Supreme  Court  of  Georgia.     Aug.  11,  1908.) 

I N  JTTNCTION  —  DiBCBETIOR      OF      COUBT  —  RE- 
CEITEB. 

The  judge  did  not  abuse  his  discretion  in 
granting   an   interlocutory    injunction   and   ap- 
pointing a  receiver. 
(Syllabus  by  the  Court) 

Error  from  Superior  Clourt,  Emanuel  Coun- 
ty; B.  T.  RawlingB,  Judge. 

Action  by  J.  L.  Herrlngton  and  others 
against  William  Cannady.  Judgment  for 
plalntlfCs,  and  defendant  brings  error.  Af- 
firmed. 

Saffold  &  Larsen,  for  plaintiff  in  error. 
Williams  &  Bradley,  A.  F.  Lee,  Evans  & 
Evans,  and  Smltb  &  Klrkland,  for  defend- 
ants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


DARSET  v.  DARSET  et  al. 

(Supreme  Court  of  Georgia.     July  25,   1908.) 

1.  houestgad  —  ihcuubbance  —  death      op 

Husband — Payment  bt  Widow— Deed  to 

Widow  —  Devise  bt  Widow  —  Title  Ao- 

4)UIBED. 

Where  land  set  apart  as  a  homestead  under 
the  Constitution  of  18C8  at  the  instance  of  the 
owner  as  the  head  of  a  family  was  subsequently 
deeded  by  him  to  secure  a  debt  for  money  bor- 
rowed with  which  to  pay  for  horses  bought  to 
be  used  on  the  land,  and  after  the  death  of  the 
grantor  the  horses  were  kept  by  the  widow, 
who,  with  several  children  of  the  grantor,  some 
of  whom  were  minor  beneficiaries  of  the  home- 
stead, worked  and  made  crops  on  the  land  for 
the  purpose  of  discharging  the  debt  and  reliev- 
ing the  land  of  the  incumbrance,  which  crops 
were  used  for  such  purpose,  and  the  debt  fully 
paid  off  with  such  crops  and  the  proceeds  of 
the  sale  of  a  part  of  the  land  made  by  the 


grantee,  which  sale  was  made  with  the  con- 
sent of  the  grantor  and  his  wife,  and  the  ex- 
ecutor of  the  grantee  several  years  afterwards, 
because  of  the  debt  having  been  discharged, 
deeded  the  land  to  the  widow  and  received  from 
the  legatee  hereinafter  referred  to  the  bond  foe 
titles  made  to  the  original  owner  by  the  party 
holding  the  security  deed,  held: 

(a)  The  widow  did  not  acquire  by  reason  of 
such  deed  a  valid  title  of  any  nature  to  such 
land,  or  any  interest  therein,  as  against  the 
other  heirs  at  law  of  her  husband. 

(b)  One  of  such  children,  as  the  sole  legatee 
under  the  will  of  such  widow,  to  whom  she 
therein  devised  such  land  as  her  own.  obtained 
no  valid  title  or  interest  in  such  land  under 
such  will,  as  against  such  other  heirs,  except 
such  interest,  if  any,  which  she  may  have  ac- 
quired as  a  distributee  of  her  hosband's  estate. 

2.  New   Trial  — Gbouhds  — Exceptions   to 
Decbee. 

Exceptions  to  a  decree  cannot  be  made  the 
grounds  of  9  motion  for  a  new  trial. 

3.  Tbial— Instructions. 

Under  the  evidence  in  this  case,  the  court 
committed  no  error  in  failing  to  charge  the  law 
regarding  title  by  prescription. 

4.  Afpeai.  and  Ebbob— Review. 

The  court  fairly  and  fully  submitted  in 
his  charge  to  the  jury  all  of  the  issues  involved 
In  the  case,  the  evidence  was  sufficient  to  sup- 
port the  verdict,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Contt,  Laurens  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  between  T.  C.  Darsey  and  J.  A. 
Darsey  and  others.  From  the  Judgment,  T. 
O.  Darsey  brings  error.    Affirmed. 

Daley  &  Bussey  and  Peyton  L.  Wade,  for 
plaintiff  tn  error.  Jas.  A.  Thomas,  for  de- 
fendants In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


McELWANBX  v.  McDIARMID. 
(Supreme  Court  of  Georgia.     July  21,  1908.) 

1.  Basements— Exception   ob  Resebvation. 

Where,  in  a  deed  by  the  owner  of  a  tract 
of  330  acres  of  land  conveying  6  acres  thereof, 
the  granting  clause  contains  the  following  lan- 
guage, "with  the  exception  of  a  road  12  feet 
wide  on  the  north  line  of  the  6  acres  aforesaid 
to  remain  open,"  held: 

(a)  The  fee  to  the  whole  of  the  6  acres,  in- 
cluding the  part  thereof  on  which  the  road  was 
to  remain  open,  passes  to  the  grantee. 

(b)  An  easement  by  virtue  of  which  the  road 
is  to  remain  open  is  created,  and  is  appurtenant 
to  the  remaining  part  of  such  tract  of  330  acres. 
Stovall  V.  Coggins  Granite  Co.,  116  Ga.  376.  42 
S.  E.  723 ;  Taylor  v.  Dyches,  69  Ga.  455 ;  Mur- 
phey  V.  Harker,  115  Ga.  77,  41  S.  E.  585 ;  Nu- 
gent V.  Watkins,  124  Ga.  150,  52  S.  B.  158. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  §  40.] 

2.  Same  — Abandonment  ob  Nonuseb  — Ap- 
peal AND  Ebbob  —  Tbial  —  Instructions — 
Mattebs  Not  in  Issue — Easements— Evi- 
dence—Admissibilitt— Declarations. 

Where,  upon  the  trial  of  a  case,  the  plaintiff 
claims  an  easement  by  virtue  of  which  he  con- 
tends a  road  is  to  remain  open,  and  one  of  the 
issues  upon  such  trial  is  whether  or  not  such 
easement  has  been  lost,  either  by  abandonment 
or  by  forfeiture  by  nonuser,  it  is  error  to  charge 
that  "the  failure  to  use  it  [the  road]  for  several 
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Tears  wonM  not  amount  to  an  abandonment — 
woald  not  be  said  to  have  been  lost.  To  lose  it 
there  must  be  absolate  refusal  to  nse  it  for  a 
long  time,  so  long  as  to  caiue  the  pnblic  [to] 
thiok  and  believe  that  he  never  intended  to  use 
the  right,  and  had  abandoned  and  given  up  the 
right  entirely."  An  easement  may  be  lost  or 
forfeited  by  the  owner  without  his  "absolute  re- 
fusal" to  exercise  his  privileges  thereunder. 
Such  easement  will  cease  to  exist  if  there  be  an 
abandonment  or  nonuser  thereof  by  the  owner 
for  a  term  sufficient  to  raise  the  presumption  of 
release  or  abandonment  Civ.  Code  1805,  I 
30G8 ;  Gaston  v.  Railway  Co.,  120  Oa.  516,  48 
S.  E.  188. 

[Ed.  Note.— For  casex  in  noint,  iee  Cent.  Dig. 
vol.  17,  Easements,  {|  77-79.] 

(a.\  An  assignment  of  error  that  the  court  er- 
ivd  in  not  allowing  certain  named  questions  on 
direct  examination  of  a  witness  answered  will 
not  be  considered,  when  it  does  not  appear  that 
the  court  was  informed  what  answers  were  ex- 
pected. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |  1282.] 

(b)  The  court  committed  no  error  in  failing  to 
charge  in  reference  to  the  character  of  a  party 
to  litigation,  when  there  was  no  testimony  con- 
cerning such  character  and  it  was  not  in  isaue. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f{  587-612.1 

(c)  Under  the  facts  of  this  case  it  was  not  er- 
ror to  refuse  to  admit  the  following  testimony 
in  behalf  of  the  defendant:  "The  defendant  of- 
fered to  have  the  premises  in  dispute  measured 
by  the  county  surveyor." 

(d>  Where  there  was  testimony  upon  such 
trial  by  the  plaintiff  that  there  was  an  "outlet" 
at  one  end  of  said  road,  it  was  error  to  refuse  to 
allow  testimony  offered  by  defendant  that  there 
was  no  such  "outlet." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,   CSvidence,  f§  445-458.] 

(e)  Testimony  of  statements  of  the  predeces- 
sor in  title  to  the  property  over  which  the  ease- 
ment is  claimed,  made  while  he  owned  and  was 
in  possession  of  such  property,  tending  to  show 
that  he  rect^ized  the  existence  of  such  ease- 
ment, was  admissible  to  show  the  existence  of 
such  easement  at  the  time  such  statements  were 
made. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  g§  841,  842.] 

8.  Vendob  akd  Pcbchaseb— Bona  Fide  Pxnt< 

CHA8EB8— CONSTBUCTIVE    NOTICE. 

A  request  to  charge,  a  part  of  which  is 
that,  when  a  deed  is  recorded,  ft  "would  be  bind- 
ing as  to  notice  from  date  of  record,  if  he  [the 
pnrty  sought  to  be  bound]  has  actual  notice  of 
record,"  is  properly  refused,  because  such  rec- 
ord would  be  notice  of  its  contents,  even  though 
loch  party  had  no  actual  knowledge  of  such 
record- 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  gS  513-532.] 

4.  AFFEAL    and    EbBOB— ASSIONIIKKT    OF    Eb- 
BOBS — SUFTICIENCY. 

There  were  six  deeds  introduced  in  evidence 
upon  the  trial  of  the  case.  Held,  that  an  assign- 
ment of  error  that  "the  court  erred  in  allowing 
deeds  admitted  in  evidence,"  without  specifying 
the  deeds  referred  to,  or  the  grounds  of  objec- 
tion made  to  their  introduction,  is  not  a  good  as- 
signment of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  g§  3010-3012.] 

5.  TBiAir-lNSTBTTcnoHB— Requests — Ebbone- 

OCS  iNSTBUCnONS. 

A  party  cannot  complain  that  the  court  er- 
red in  failing  to  deliver  in  specified  language  a 
diarge,  when  such  charge,  if  given  in  the  lan- 


guage specified,  wotild  not  be  an  accurate  state* 
ment  of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  46,  Trial.  (  660.] 

e.  Same— Sdfficienot  of   Bequest. 

A  request  for  the  court  to  charge  the  law 
as  to  prescriptive  rights  and  adverse  possession 
is  too  general  and  Indefinite.  Spence  v.  Morrow, 
128  Ga.  722.  58  8.  E.  356;  Smith  v.  State,  125 
Ga.  300,  54  8.  E.  124. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |  646.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fayette  Coun- 
ty;   E.  J.  Reagan,  Judge. 

Actioii  between  J.  F.  McEiwaney  and  A. 
McDiarmld.  From  the  judgment,  McDiar> 
mid  brings  error.    Reversed. 

W.  B.  Hollingsworth  and  Blalock  &  Cul- 
pepper, for  plaintiff  in  error.  J.  W.  Wise,  for 
defendant  in  error. 

HOLDEN,  J.  Judgment  reTersed.  AH  tlie 
Justices  concur. 


SLOAN  v.  JONES  et  aL 
(Supreme  Court  of  Georgia.     July   16,  1908.) 

1.  Habeas    Cobpus— Custody    of    Infants- 
Discretion    OF    COUBT. 

While  the  judge,  upon  a  hearing  of  a  writ 
of  habeas  corpus  for  the  detention  of  a  child, 
is  vested  with  a  discretion  in  determining  to 
whom  its  custody  shall  be  given,  such  discre- 
tion should  be  governed  by  the  rules  of  law, 
and  be  exercised  in  favor  of  the  party  having 
the  legal  right,  unless  the  evidence  shows  that 
the  interest  and  welfare  of  the  child  justify 
the  judge  in  awarding  its  custody  to  another. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,   Habeas   Corpus,   g  84.] 

2.  Same— Rights  of  Fatheb. 

Prima  facie  the  right  of  custody  of  an  in- 
fant is  in  the  father.  On  the  hearing  of  habeas 
corpus  proceedings  against  him,  if  it  is  claim- 
ed ttiat  the  custody  should  be  taken  from  him 
and  awarded  to  its  maternal  grandmother,  the 
power  ought  to  be  exercised  in  favor  of  the 
father,  unless  he  has  relinquished  or  forfeited 
his  right,  or  the  circumstances  of  the  case  would 
justify  the  court,  acting  for  the  welfare  of  the 
child,  in  refusing  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  g  84.] 

S.  Same— Claius  of  Gbandfabent. 

The  original  application  for  the  writ  of 
habeas  corpus  in  this  case  was  made  by  the 
mother  of  the  child  against  the  father,  but  she 
relinquished  her  claim  to  have  the  custody 
awarded  to  her  in  favor  of  her  mother,  to  whom 
it  was  sought  to  have  the  custody  of  the  child 
awarded,  instead  of  to  the  father. 
4.  Same. 

The  facts  and  circumstances,  as  disclosed 
by  the  evidence,  did  not  authorize  a  judgment 
taking  the  custody  of  the  child  from  its  father 
and  awarding  it  to  its  grandmother. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bartow  Cotm- 
ty;   A.  W.  Flte,  Judge. 

Application  for  writ  of  babeas  corpus  by- 
Laura  J.  Sloan  against  B.  C.  Sloan  and  oth- 
ers. Laura  A.  Jones  Intervened.  Judgment 
for  relator,  and  defendant  brings  error.  B«- 
versed. 
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On  January  %  1908,  Mrs.  Laura  J.  Sloan 
made  affidavit  for  the  purpose  of  baviug  a 
writ  of  habeas  corpus  Issued,  alleging  that 
her  child,  a  Uttle  boy  24  months  of  age,  was 
Illegally  detained  by  Its  father  In  his  exclu- 
sive possession;  that  he  threatened  to  re- 
move the  child  beyond  the  limits  of  the 
state,  and  she  apprehended  he  would  do  so; 
that  he  had  no  home  In  the  state  where  he 
could  keep  and  comfort  the  child,  and  "said 
B.  C.  Sloan  had  never  supported  said  child 
or  paid  Its  expenses";  and  that  the  peti- 
tioner had  a  home  with  her  mother,  who 
was  able  and  capable  In  every  way  of  rear- 
ing the  child,  and  who  was  willing  and  anx- 
ious to  do  so.  The  -writ  of  habeas  corpus 
was  issued,  with  an  order  to  the  sheriff  to 
take  possession  of  the  child  and  bring  him 
before  the  court  The  writ  having  been  ex- 
ecuted, the  child  brought  before  the  court, 
and  due  return  made  by  the  officer,  and,  nei- 
ther side  being  ready  for  trial,  the  hearing 
was  continued  until  another  day,  and  in  the 
meantime  the  child  was,  by  order  of  the 
court,  placed  in  the  custody  of  its  maternal 
grandmother  until  the  time  set.  After  this 
the  grandmother  filed  her  petition  to  Inter- 
vene In  the  case,  alleging,  among  other  things, 
that  she  was  entitled  to  the  custody  of  the 
child ;  that  she  was  attached  to  him,  and  was 
willing,  ready,  and  able  to  take,  rear,  and 
care  for  him.  She  also  alleged  that  she  had 
sufficient  means  to  Insure  his  maintenance, 
comfort,  and  education,  and  that  she  had 
made  a  will  including  a  provision  for  him. 
She  prayed  that  the  custody  of  the  child 
be  awarded  to  her,  and  that  a  rule  nisi  be 
Issued  requiring  both  parties  to  show  cause 
why  this  should  not  be  done.  This  Interven- 
tion was  allowed  by  the  presiding  judge. 
On  the  hearing  the  respondent  moved  to 
quash  the  habeas  corpus  proceediugs  and  the 
writ,  because  the  original  petition  did  not 
set  forth  any  sufflclcnt  allegations  on  which 
to  base  the  Issuance  of  the  writ,  or  to  show 
that  the  detention  was  Illegal.  He  moved 
that  the  petition  or  Intervention  of  the  grand- 
mother, Mrs.  Laura  A.  Jones,  be  quashed  and 
stricken  from  the  flies,  as  showing  no  right 
on  her  part  to  Intervene  or  ground  for  the 
judgment  prayed  for  by  her.  He  also  mov- 
ed that  the  order  allowing  the  Intervention 
be  vacated.  Each  of  these  motions  was  over- 
ruled. The  original  petition  and  the  inter- 
vention were  then  answered  by  the  respond- 
ent. 

So  far  as  necessary  to  be  stated,  the  evi- 
dence on  behalf  of  the  applicant  and  the  in- 
tervener was  as  follows:  Mrs.  Jones  testi- 
fied in  brief:  In  June,  1906,  the  respondent, 
Sloan,  was  living  in  Nevada,  and  his  wife  was 
living  with  her  parents  In  Cartersville.  Mr. 
and  Mrs.  Jones  were  very  anxious  to  effect  a 
reconciliation  between  them.  Sloan  wrote  to 
Mr.  Jones  that  he  would  not  returfi  to  Georgia 
unless  his  wife  requested  him  to  do  so.  Mr. 
Jones  insisted  that  his  daughter  should  write 
her  husband  to  return,  and  she  did  ao,  though 


objecting  to  doing  so.  Sloan  telegraphed  for 
$700  to  arrange  matters.  Mr.  and  Mrs.  Jones 
borrowed  that  amount  from  bank  and  sent 
It  to  him;  and,  after  receiving  it,  he  re- 
turned to  Georgia  in  the  latter  part  of  June, 
1906.  On  his  return,  Mrs.  Jones  fitted  up  a 
home  for  them  from  her  own  funds.  They 
kept  house  about  six  weeks,  when  Mrs.  Sloan 
was  taken  sick,  and  her  general  health  wns 
impaired.  Then  Mr.  and  Mrs.  Jones  took  the 
Sloans  to  their  house,  where  they  lived  until 
the  day  before  the  present  writ  was  sued  out. 
While  living  there,  Mrs.  Jones  furnished  all 
necessary  food  and  clothes  for  the  child, 
and  paid  all  household  expenses.  Mr.  Sloan 
had  no  position,  and  the  witness  knew  of  his 
doing  nothing  to  secure  one.  He  never  talk- 
ed to  her  about  his  business  plans,  except 
as  to  some  mineral  Interests;  and  she  knew 
of  no  Income  that  he  had.  He  was  out  no 
necessary  expenses  except  for  his  wearing 
apparel.  He  spent  most  of  his  time  reading. 
He  never  offered  to  pay  the  witness  or  her 
htisband  any  board  for  himself  or  for  bis 
child.  Mrs.  Jones  never  thought  of  his  pay- 
ing board  for  his  child,  for  the  reason  that 
he  did  not  return  to  Georgia  until  the  child 
was  six  months  old;  and,  as  she  had  sup- 
ported, cared  for,  and  become  attached  to 
the  child,  she  never  expected  to  have  any  one 
then  or  afterwards  claim  him  and  deprive 
her  of  him.  She  had  never  made  any  request 
of  Mr.  Sloan  to  pay  board,  because  she  did 
not  think  he  was  able  to  do  so.  The  only 
reference  ever  made  to  paying  board  was 
one  night,  after  he  had  been  at  her  house 
for  many  months,  when  he  and  his  wife  had 
heated  words.  In  which  she  told  him  he  had 
no  right  to  give  her  directions,  because  he 
had  not  supported  her  or  paid  her  board. 
He  turned  to  Mrs.  Jones,  and  said,  "Mother. 
I  didn't  know  I  was  expected  to  pay  board." 
to  which  Mrs.  Jones  replied,  "No;  I  didn't 
expect  you  to  pay."  Mrs.  Jones  said  this  be- 
cause she  had  no  grounds  to  anticipate  that 
he  was  able  to  pay,  and,  as  long  as  he  re- 
mained In  her  home  without  income  or  posi- 
tion, she  did  not  feel  that  she  could  rea- 
sonably expect  board  of  him.  She  knew 
that  her  home  was  the  only  place  where  botti 
he  and  her  daughter  could  enjoy  the  com- 
panionship of  their  child.  He  had  no  home 
In  this  state  or  elsewhere  to  her  knowledge. 
She  never  believed  that  he  would  attempt 
to  take  the  child  away  from  her  and  Mrs. 
Sloan.  He  gave  her  his  sacred  word  of 
honor  that  he  would  not  Mrs.  Jones  Is 
worth  $100,000,  and  has  an  income  of  $3,000 
from  insurance  companies.  All  of  her  chil- 
dren are  grown,  married,  and  self-support- 
ing, except  Mrs.  Sloan,  who  Is  dependent 
on  her.  Out  of  her  Income  she  helps  her 
children  to  some  extent,  but  does  not  en- 
croach on  the  corpus.  If  tlie  custody  of  the 
child  is  awarded  to  her,  she  will  give  him 
the  best  education  he  will  accept,  and  will 
endeavor  to  fit  him  for  a  useful  life.  Her 
husband  was  a  Protestant  minister,  and  loved 
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his  grandson  very  mucb.  Sloan,  the  father 
of  the  child.  Is  a  Catholic;  and,  if  be  be 
allowed  to  have  the  custody  of  tbe  child 
for  tbe  next  few  years,  it  is  almost  certain 
to  become  a  Catholic.  Months  before  tbe 
commencement  of  tbe  present  litigation  she 
made  a  will,  by  one  item  of  which  she  be- 
queathed certain  property  to  her  daughter 
Mrs.  Sloan,  for  life,  with  remainder  to  any 
child  or  children  who  migbt  surrire  Mrs. 
Sloan ;  and,  in  case  of  no  child  or  children 
surriring  Mrs.  Sloan,  the  property  was  to 
revert  to  the  estate  of  the  testatrix.  She  also 
provided  in  her  will  that  Sam  Jones  Sloan, 
the  child  Involved  in  this  controversy,  should 
receive  from  her  estate  "a  finished  education 
and  maintenance,"  If  the  Income  from  tbe 
property  thus  devised  was  insutflclent  for  that 
purpose. 

Mrs.  Sloan  testified,  In  brief,  as  follows: 
She  v»as  married  to  Sloan  on  March  29,  1906, 
and  went  to  Pennsylvania  with  him,  and  a  lit- 
tle later  to  West  Virginia.  During  the  month 
of  April  of  tbe  same  year  she  and  her  hus- 
band had  several  disagreements,  and  In  tbe 
latter  part  of  May  they  bad  a  quarrel  which 
caused  her  to  realize  that  they  could  not  be 
happy  together.  From  that  time  she  never 
lived  with  him  as  his  wife,  though  they  Icept 
house  a  few  weeks  during  a  subsequent  year. 
She  made  several  visits  after  this  quarrel, 
and  then  came  to  Cartersville  to  live  with 
her  BiBter,  reaching  there'  about  July  18, 
1906.  Sloan  went  to  Nevada  in  October, 
19(H}.  After  be  reached  there  he  sent  ber 
$50,  and  at  Christmas  sent  her  $100.  On 
January  1,  1906,  she  went  to  her  mother's 
and  father's  home  to  live,  ber  baby  having 
been  born  in  December,  1005.  After  this  he 
sent  her  $50  a  month  until  about  June,  1906. 
Her  father  endeavored  to  get  her  and  her 
husband  reconciled.  Sloan  wrote  that  he 
would  not  come  unless  his  wife  wrote  him 
to  do  sa  He  afterwards  telegraphed  for 
$T00.  Mr.  Jones  requested  her  to  write  and 
ask  Sloan  to  come,  which  she  did  "simply 
to  fulfill  the  requirement"  of  her  father,  and 
to  gratify  him.  Sloan  returned  on  June  29, 
1906.  Mrs.  Jones  fitted  up  a  home  for  them, 
where  they  kept  bouse  about  six  weeks, 
when  Mrs. , Sloan  became  sick,  and  they  went 
to  live  with  Mr.  and  Mrs.  Jones,  where  they 
remained  afterwards  without  paying  board 
either  for  themselves  or  for  their  child. 
Since  the  death  of  Mr.  Jones  in  October, 
1006,  the  witness  and  her  husband  have  oc- 
cupied separate  rooms.  He  has  paid  none 
of  ber  expenses  and  none  for  the  child,  ex- 
cept $5  for  a  cloak,  $5  for  toys  at  Christmas, 
and  $3  for  underwear.  He  paid  the  nurse  a 
part  of  the  time.  His  association  with  the 
chUd  was  unrestricted,  and  he  was  with  the 
child  a  large  part  of  the  time.  Finally  he 
carried  tbe  child  out  one  afternoon  to  see  a, 
football  game,  and.  Instead  of  coming  back, 
drove  20  miles  through  the  country  with  the 
Intention  of  taking  a  train  and  carrying  tbe 
child  to  Pennsylvania.    Mrs.  Sloan  sued  out 


a  warrant  for  "abduction,"  and  caused  him 
and  the  Child  to  be  brought  back.  She  then 
sued  out  a  writ  of  habeas  corpus,  which  she 
did  to  prevent  her  husband  from  taking  the 
child  out  of  the  state  and  away  from  her. 
"He  Is  my  child,  and  I  have  a  right  to  his 
custody,  his  company,  and  his  love."  She 
consented  to  the  prayers  of  ber  mother's  in- 
tervention, because  the  latter  bad  tbe  finan- 
cial ability  to  rear  and  educate  him,  and  was 
better  able  to  do  this  than  either  she  or  her 
husband.  Sloan  Is  a  Catholic,  and  has  told 
ber  that  It  was  his  Intention  to  place  the 
child  In  a  Catholic  Institution  In  Pennsyl- 
vania to  be  brought  up.  Her  father  was  a 
Methodist  evangelist.  In  tbe  last  conversa- 
tion she  had  with  him  he  told  ber  that  It 
was  bis  horie  that  she  migbt  raise  her  baby 
so  that  his  mantle  might  fall  on  the  Infant's 
shoulders.  She  added:  "I  feel  it  my  duty, 
my  sacred  duty,  to  do  all  in  my  power  to 
obey  my  father's  last  Injunction,  and  to  pre- 
vent my  boy  from  being  made  a  Catbolie." 
There  was  other  evidence  tending  to  show 
that  during  his  stay  in  Cartersville  Sloan 
did  not  have  any  position  or  (so  far  as  the 
witnesses  knew)  income;  that  he  returned 
no  property  for  taxes  there;  and  that  he  bad 
stated  that  be  intended  to  carry  the  child 
to  Pennsylvania.  Several  witnesses  testified 
that  Mrs.  Jones  was  a  good  women,  possess- 
ed of  considerable  property,  fond  of  tbe 
child,  financially  able  to  rear  the  dhld,  and  a 
fit  person  to  do  so.  Some  of  the  witnesses 
gave  their  opinion  that  those  who  cared  for 
a  child  In  Its  tender  years  formed  a  most 
lasting  attachment  for  It  One  stated  (ap- 
parently without  objection)  that  be  thought 
she  would  do  all  In  her  power  to  make  tbe 
child's  life  a  happy  and  useful  one,  if  It  were 
awarded  to  ber:  and  another  (also  seem- 
ingly without  objection)  expressed  tbe  opin- 
ion: "I  believe  she  should  have  the  sole  cus- 
tody of  the  child." 

B.  O.  Sloan  testified  in  brief  as  follows: 
He  was  married  to  Laura  Jones  Floumoy, 
a  daughter  of  Rev.  Sam  P.  Jones,  on  March 
29,  1905.  He  was  then  acting  In  the  capacity 
of  superintendent  for  a  firm  at  a  salary  of 
$1,200  and  expenses.  Soon  after  his  mar- 
riage this  was  increased  $25  per  month. 
Four  months  after  his  marriage  the  conduct 
of  his  wife  became  such  that  be  could  not 
properly  attend  to  bis  duties,  and,  on  account 
of  the  mental  anguish  caused  by  It,  he  was 
forced  to  give  up  his  position.  She  wanted 
to  return  to  Georgia  and  spend  a  few  weeks 
with  ber  mother.  He  placed  her  on  the  train, 
giving  her  a  through  ticket  to  Chattanooga 
and  sufficient  money  to  pay  all  expenses  In- 
cident to  the  trip,  and  enough  to  last  for 
two  weeks  after  her  arrival.  Four  days  la- 
ter she  called  him  up  by  long-distance  tele- 
phone from  Louisville,  Ky.,  and  Informed 
him  that,  instead  of  going  to  Georgia,  she 
was  In  lioulsville  at  tbe  Confederate  reunion, 
and  requested  to  be  allowed  to  draw  a  sight 
draft  on  him  for  $50,  aa  sbe  was  out  of 
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money,  to  go  to  her  destination.  He  con- 
sented on  condition  that  she  leave  Loulsrille 
that  night  She  drew  on  him  for  $100,  stay- 
ed in  Louisville  several  days,  and  then  went 
on  to  Catoosa  Springs,  In  Georgia,  where  her 
mother  was.  After  the  first  week  be  sent 
her  $20  per  week  while  she  was  there,  and, 
in  addition,  she  drew  on  him  throngh  bank 
for  $40.  After  several  weeks,  she  went  to 
the  home  of  her  sister  near  Cartersville,  and 
there  wrote  to  him  requesting  him  to  come 
to  her.  He  did  so,  and  while  there  decided 
to  go  West,  his  wife  being  willing  and  de- 
sirous of  going,  and  thinking  that  she  could 
do  better  away  from  her  old  associates  both 
in  Georgia  and  In  Pennsylvania.  He  then  re- 
turned to  Pennsylvania,  settled  his  atTairs 
there,  and  came  back  to  Georgia  In  Septem- 
ber or  early  In  October,  1906.  He  was  In- 
formed by  his  wife's  family  that  she  was 
in  no  condition  to  travel,  and  they  arranged 
for  her  to  stay  with  her  mother.  He  did  not 
desire  for  her  to  be  dependent  upon  her  par- 
ents, but  her  mother  would  not  accept  money 
for  her  board.  He  went  West,  leaving  with 
his  wife,  $50,  and  telling  her  that  he  would 
supply  her  regularly  with  whatever  amounts 
she  needed.  He  obtained  employment,  filled 
several  positions,  and  was  earning  a  good 
salary  by  January,  1906.  He  sent  his  wife 
$25  in  October,  $25  on  November  16th,  $50 
on  November  27th,  $25  on  December  11th, 
and  $100  on  December  18th.  In  addition  to 
this,  he  paid  $25  on  an  order  given  by  his  wife 
to  another  person.  After  their  baby  was 
bom,  on  December  11,  1905,  he  notified  the 
attending  physician  and  the  druggist  who 
furnished  medicines  at  Cartersville  to  send 
him  a  statement  of  their  accounts  every  30 
days,  which  he  paid  promptly,  the  drug  bill 
amounting  to  $185.45,  and  the  physician's 
bill  to  $61.50.  Before  and  after  the  birth  of 
the  child  Mrs.  SloaA  was  living  with  lier  sis- 
ter, and  informed  him  that  she  was  paying 
one-half  of  the  living  expenses.  Between 
October  15,  1905,  and  January  19,  1906,  he 
sent  his  wife  in  the  aggregate  $405.  During 
February  he  cpntlnued  to  send  her  money, 
and  her  father  wrote  to  him  not  to  send  her 
80  much,  as  she  had  no  legitimate  use  for  It. 
After  that  he  made  her  an  allowance  of  $50 
per  month  until  he  returned  to  Georgia. 
Aside  from  his  salary,  be  had  acquired  cer- 
tain mining  stocks,  and  had  bought  an  in- 
terest in  a  mercantile  enterprise.  While  in 
this  situation  his  wife's  father  urged  him  to 
return  to  Georgia,  assuring  him  that  his  wife 
had  seen  the  error  of  her  way,  and  would 
conduct  herself  differently  thereafter.  He 
informed  Mr.  Jones  of  his  prospects,  and 
that  he  desired  to  remain  two  months  longer, 
so  as  to  dispose  of  his  holdings  and  finish 
paying  for  an  interest  in  a  produce  business 
which  he  had  bought,  but  expressed  a  willing- 
ness to  close  up  his  business  and  return  to 
Georgia,  if  bis  wife  was  sincere  in  her  prom- 
ises. Both  his  wife  and  her  father  urged 
him  to  come,  and  Mr.  Jones  sent  him  $700 


with  which  to  finish  paying  for  his  Interest 
in  the  produce  business.  He  did  this,  closed 
up  his  atTairs,  and  returned  to  Georgia.  Aft- 
er his  return  he  received  8<»ue  profit  from 
the  business,  and  was  then  notified  that  it 
had  been  wrecked  by  his  partner.  After  his 
return  to  this  state  he  began  housekeeping 
and  paid  all  expenses.  His  wife  became  un- 
well, and  her  father  carried  her  over  to  his 
house,  and  prevailed  upon  him  to  close  up 
the  home  where  "they  were  living  and  follow 
his  wife.  After  the  death  of  Mr.  Jones,  Mrs. 
Sloan  threw  aside  all  pretense  to  doing  what 
was  right  He  pleaded  with  her  to  do  bet- 
ter for  the  sake  of  the  child  and  the  memory 
of  her  father;  but  she  informed  him  that 
she  would  teach  her  child  to  think  that  what 
she  did  was  right  He  made  her  certain  prop- 
ositions looking  to  an  amicable  separation, 
which  she  rejected.  He  then  advised  her  tO' 
seek  the  advice  of  counsel  as  to  her  rights, 
as  he  would  protect  the  child  by  all  means. 
Later  she  stated  that  she  knew  she  had  na 
right  to  the  child,  but  had  forfeited  any 
such  right,  and  asked  him  to  leave  the  baby 
with  them  until  it  was  past  the  teething  age. 
He  expressed  an  opinion  that  it  would  be 
best  for  him  to  go  away,  but  Mrs.  Jones  urg- 
ed him  not  to  do  so,  and  begged  him  not 
to  take  the  child  away  until  she  (Mrs.  Jonesy 
became  stronger,  as  she  could  not  bear  the 
separation  from,  the  child.  He  expressed 
an  apprehension  that  he  would  lose  his  stand- 
ing In  the  community  if  he  remained,  and 
that  he  might  lose  the  legal  right  to  the  pos- 
session of  his  child,  should  it  ever  liecome 
necessary  to  go  to  court  to  settle  the  matter. 
Mrs.  Jones  assured  him  that  he  need  not 
worry  on  that  ground;  that  she  would  pro- 
tect him;  that  she  would  never  raise  her 
voice  against  his  taking  his  boy;  and  that 
she  would  not  allow  any  one  else  to  do  so. 
She  made  this  promise  several  times.  After 
the  death  of  Mr.  Jones,  Mrs.  Jones  urged  him 
to  remain  with  her,  and  he  did  so,  assisting 
her  in  the  preparation  of  a  book  on  the  life 
and  sayings  of  her  husband.  On  two  occa- 
sions he  ofFered  to  pay  Mrs.  Jones  board  for 
himself,  wife,  and  baby,  but  she  declined  to 
accept  It,  saying  that  the  services  rendered 
her  by  him  were  such  as  money  could  not 
pay  for,  and  that  she  did  not  wish  him  to 
mention  it  again.  If  he  had  kept  an  account 
of  moneys  paid  out  by  him,  contributions  to- 
household  expenses  paid  to  Mrs.  Jones,  Mrs. 
Sloan,  her  sister,  the  servants  for  groceries, 
for  express  parcels  and  for  fire  insurance,  a» 
he  would  have  done  at  his  own  home,  he  is 
sure  it  would  in  the  aggregate  have  amount- 
ed to  more  than  any  board  charged  in  Car- 
tersvlfle.  In  August  1907,  he  agreed  for  his 
wife  and  baby  to  go  to  Ohio  and  Kentucky 
on  a  visit,  and  let  her  have  the  money  for 
.  that  purpose.  She  was  to  remain  two  weeks. 
She  remained  a  month,  and  then  made  a 
sight  draft  on  him  for  $150,  and  another  on 
her  mother  for  $200,  and  took  the  baby  and 
nurse  and  went  to  California.    He  went  to 
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Kentucky,  and  learned  that  she  bad  gone  to 
San  FranclBco.  He  then  returned  to  Carters- 
ville,  and  In  company  with  her  sister  went 
after  Mrs.  Sloan  and  the  child.  Mrs.  Jones 
requested  that  he  do  nothing  to  give  pnbllcity 
to  the  affair,  nor  do  any  one  bodily  harm, 
promising  at  the  time  that  when  they  return- 
ed she  wonid  place  his  wife  in  a  sanatorium, 
where  she  conld  be  treated.  After  bis  re- 
turn Mrs.  Jones  stated  that  she  could  do 
nothing  with  Mrs.  Sloan.  He  requested  her 
to  keep  his  wife  off  the  streets,  which  Mrs. 
Jones  promised,  but  failed  to  do.  Finally, 
believing  that  the  associations  with  which 
the  boy  was  surrounded  were  detrimental 
to  his  proper  rearing,  respondent  decided  to 
take  the  child  to  his  mother  in  Pennsylvania 
until  such  time  as  be  could  establish  a  home 
of  his  own  with  his  sister  to  keep  house  for 
him,  and  assist  In  caring  for  the  child,  she 
baTlng  agreed  to  do  this.  In  November, 
1907,  be  told  Mrs.  Jones  that  he  could  not  see 
any  hope  of  getting  his  wife  to  do  what  was 
right,  and  that  he  was  going  to  take  his  boy 
home  to  his  mother.  Mrs.  Jones  informed 
him  that  she  knew  that  Mrs.  Sloan  bad  for- 
feited all  rights,  both  legal  and  moral,  to 
the  boy,  but  that  it  would  break  her  (Mrs. 
Jones')  heart  to  have  him  take  the  child 
away,  but  she  would  stand  aside  and  not 
interfere.  A  church  conference  was  then  go- 
ing on  or  about  to  commence,  the  town  was 
filled  with  strangers,  and  there  were  guests 
at  the  home  of  Mrs.  Jones.  She  asked  him  to 
leave  the  boy  until  after  the  conference  was 
over.  On  account  of  cares  and  responsibili- 
ties placed  upon  Mrs.  Jones  by  the  loss  of 
her  husband,  and  her  anxiety  touching  the 
condition  of  her  own  children,  she  Is  not  In 
a  condition  to  properly  care  for  this  child. 
To  award  the  custody  of  the  boy  to  Mrs. 
Jones  would,  in  effect,  be  to  deliver  it  to  the 
exclusive  control  of  Mrs.  Sloan,  who  is  whol- 
ly unfit  for  the  responsibility. 

The  respondent  Introduced  a  number  of 
canceled  checks,  some  of  them  payable  to 
nurses  for  services  Id  caring  for  bis  child, 
some  of  them  payable  to  Mrs.  Sloan,  some  of 
them  to  the  druggist,  one  to  the  physician 
who  attended  her,  and  one  to  another  physi- 
cian for  attendance  on  the  child,  all  tending 
to  support  many  of  his  statements  in  regard 
to  money  furnished  by  him.  He  also  intro- 
duced a  letter  sent  to  him  in  Pennsylvania  by 
his  wife  in  August,  1905.  Among  other 
things  It  contained  the  following:  "You've 
been  the  most  generous  man  on  earth  In  your 
treatment  to  me,  and  1  am  so  grateful  to 
yon.  There  is  no  way  for  me  to  show  you 
until  this  time  of  probation  Is  over,  but  then 
I  will  prove  to  you  that  my  gratitude  is  sin- 
cere, and  my  promise  will  remain  unbroken. 
I  read  mama  the  parts  of  your  letter  that 
you  said  you  would  tell  her  about  your 
change  of  plans,  and  she  said  she  would  not 
bear  of  me  going  to  stay  with  Marm,  which, 
of  course,  you  can't  blame  her  for.    I  will 


never  be  able  to  tell  you  bow  I  appreciate  your 
goodness  to  me.  If  by  dying  I  conld  have 
saved  mama  and  Marm  what  you  have  saved 
them,  I  would  gladly  have  done  so,  would  now, 
but  I  bad  to  live  on  and  I  will  live  to  show 
you  my  appreciation.  •  •  •  You  know 
I'd  much  prefer  going  with  you,  no  matter 
how  uncertain  your  position.  I'm  not  afraid 
of  your  not  being  able  to  make  a  living  for 
m«  ever,  and  I  almost  go  crazy  when  I  think 
of  your  leaving  me  so  far,  but  it's  all  right, 
and  I  know  you  have  done  what  you  think  is 
best,  and  your  judgment  Is  much  better  than 
mine,  hard  as  it  Is  to  accept  *  *  *  I 
don't  want  yon  to  do  anything  to  get  a  posi- 
tion that  you  wouldn't  do  were  I  not  living. 
*  *  *  You  know  that  all  my  gratitude  is 
yours,  and  your  wishes  are  my  first  considera- 
tion, through  all  the  years  to  be."  She  also 
suggested  her  making  a  visit  to  Pennsylvania 
and  returning  with  him  on  his  way  to  the 
West;  and  made  certain  suggestions  as  to 
taking  a  house  if  she  remained  in  Carters- 
vllle  during  the  winter. 

A  letter  to  Sloan  from  Rev.  Sam  P.  Jones, 
the  father  of  Mrs.  Sloan,  was  Introduced, 
dated  May  27,  1906,  In  It  he  Inclosed  a  let- 
ter from  his  daughter,  Mrs.  Sloan,  to  her 
husband,  and  urged  Sloan  to  return  to  Car- 
tersvllle  Immediately,  stating  that  he  hoped 
he  would  see  Sloan  In  Oeorgia  by  ttie  Ist  of 
June,  and  that  the  latter  would  be  the  hap- 
pleot  man  in  America.  Inclosed  in  this  let- 
ter was  one  from  Mrs.  Sloan  to  her  husband, 
which  contained  the  following,  among  other 
things:  "Yon  will  love  him  [the  child]  to 
death  when  you  feel  his  little  arms  around 
your  neck,  and  now  is  the  time  for  you  to 
come  home,  and  get  something  to  do,  so  you 
can  be  near  here,  so  you  can  have  Sam  and 
me  with  you.  I  want  you  to  come,  and  I  do 
want  the  past  to  bury  its  dead  and  let's  be- 
gin anew  with  our  lives  centered  in  the  pre- 
cious little  boy  God  has  given  us.  I  want  to 
do  what  is  right.  And  I  am  so  sorry  for 
all  the  past.  Come  back,  and  I'll  atone  so 
far  as  in  my  power  lies,  and  my  efforts  will 
all  be  to  make  your  future  lives  Just  what 
they  ought  to  be — what  they  should  have 
been  In  the  past  Don't  wait  any  longer  to 
come  to  Sam  and  me  here  in  the  country." 
It  was  signed,  "Lovingly,  Laura." 

The  respondent  introduced  a  number  of 
witnesses  showing  his  upright  character,  de- 
portment, and  standing  tn  various  places 
where  he  had  lived;  that  he  was  a  suitable 
person  to  have  the  rearing  of  the  child ;  that 
he  was  moral,  sober,  industrious,  a  compe- 
tent mining  and  engineering  superintendent, 
and  able  to  earn  and  command  a  good  sal- 
ary. His  mother  and  brothers  and  sisters, 
who  had  homes,  expressed  a  willingness  to 
have  the  child  brought  to  them,  and  to  aid 
Sloan  in  caring  for  and  rearing  It.  One  sis- 
ter stated  that  she  was  willing  to  live  with 
him  and  assist  In  making  a  home  for  him 
either  In  Pennsylvania  or  Georgia,  and  stated 
that  her  brother  was  capable  of  earning  suffl- 
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<:lent  money  to  provide  the  necessaries  of 
life.  Witnesses  also  testified  to  tbe  good 
character  of  Sloan's  mother,  and  that  she 
was  a  suitable  person  to  aid  In  tbe  rearing 
of  the  child.  In  rebuttal  one  witness  testi- 
fied that  Sloan  had  said  that  he  Intended  to 
take  tbe  boy,  If  the  custody  should  be  award- 
ed to  him,  and  tbnt  none  of  tbe  Jones  family 
would  ever  see  him  again,  and  that  they 
would  have  a  time  getting  him  back.  Mrs. 
Jones  did  not  deny  specifically  piany  of  the 
statements  made  by  Sloan.  She  testified  that 
"in  the  summer  of  1907,  when  her  daughter 
Laura,  tbe  plalntitT,  left  home  and  was  llr- 
ing  In  San  Francisco,  she  paid  all  tbe  money 
that  was  necessary  to  search  for  and  find 
her,  and  to  send  my  other  daughter  and  Mr. 
Sloan  out  there  after  her  to  bring  them 
back;  that,  if  Mr.  Sloan  paid  any  Item  of 
this  expense,  it  was  not  with  her  knowledge; 
that  she  furnished  ample  means  to  prevent 
bis  doing  so  on  account  of  her  daughter's 
trip,  or  her  return,  or  any  expenses  incident 
thereto;  that  Sloan  did  not  render  her  any 
services  worth  $150  per  month,  or  any  other 
considerable  sum.  She  denies  that  she  ever 
waived  her  claim  to  the  child  or  recognized 
tbe  rights  of  the  father.  She  denies  that 
Sloan  offered  to  pay  his  board  repeatedly. 
She  expressly  said  that.  If  said  child  should 
be  awarded  to  her,  she  pledged  her  honor 
to  take  full  and-  exclusive  control  of  said 
child,  and  that  said  Laura  Sloan  shall  not  be 
allowed  to  exert  any  evil  Influence  over  said 
child." 

Tbe  presiding  judge  entered  a  judgment 
that  tbe  exclusive  custody  and  control  of  tbe 
child,  Sam  Jones  Sloan,  be  awarded  to  Mrs. 
Laura  A.  Jones  until  December  11,  1912,  and 
until  the  further  order  of  the  court,  with  the 
right  to  either  of  tbe  other  parties  to  here- 
after move  to  award  such  custody  and  con- 
trol to  them,  "when  said  motion  Is  predicat- 
ed on  a  change  df  conditions."  It  was  fur- 
ther directed  that  the  child  should  be  kept  In 
the  state  of  Georgia,  unless  an  order  of  tbe 
court  should  be  granted  Mrs.  Jones  to  take 
blm  beyond  the  limits  thereof.  It  was  fur- 
ther ordered  that  Mrs.  Jones  should  allow 
each  of  the  parents  of  the  child  to  be  with 
him  as  often  as  they  should  desire,  provided 
she  could  conveniently  be  present  during  such 
visits,  and  that  either  parent  should  be  al- 
lowed to  contribute  at  any  time  anything  for 
the  comfort  or  luxury  of  tbe  child.  Sloan  ex- 
cepted. 

Thos.  W.  &  Watt  H.  Mllner,  for  plaintiff  in 
error.  John  H.  Wlkle,  J.  T.  Xorrls,  and  Thos. 
E.  Watson,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facta  as 
above).  The  rulings  of  the  trial  court  In  re- 
gard to  the  pleadings  and  tbe  Intervention  of 
tbe  maternal  grandmother  were  of  doubtful 
propriety;  but.  as  the  child  was  produced  In 
response  to  the  writ,  the  court  practically 
took  blm  into  custody  by  temporarily  award- 
ing him  to  a  third  person  until  tbe  hearing 


could  be  had,  and  tbe  application  of  the  moth- 
er set  out  tbe  ability  and  willingness  of  tbe 
grandmother  to  furnish  a  home  for  the  child 
and  rear  him;  and,  as  the  presiding  judge 
preferred  to  hear  the  case  on  its  merits,  and 
did  so,  we  will  pass,  without  further  discus- 
sion, from  tbe  technical  questions  of  pleading, 
and  deal  with  the  substance  of  the  case. 

The  right  of  a  father  to  the  custody  of  his 
minor  child,  and  the  discretionary  power  of  a 
judge,  upon  tbe  bearing  under  a  writ  of  ha- 
beas corpus  issued  at  the  instance  of  the  wife, 
to  award  the  custody  to  a  third  person,  if  tbe 
welfare  of  tbe  child  so  requires,  have  fre- 
quently been   the  subject  of  consideration. 
As  early  as  1836  In  the  Matter  of  Mitchell, 
Judge  R.  M.  Charlton,  of  tbe  superior  court, 
filed  an  able  and  elaborate  opinion  on  the 
subject.    In  tbe  course  of  it  he  made  use  of 
tbe  following  language:   "The  power  ought  to 
be  exercised  In  favor  of  the  party  having  the 
legal  right,  unless  tbe  circumstances  of  the 
case  and  tbe .  precedents  established  would 
justify  It  [the  court),  acting  for  the  welfare 
of  the  child.  In  refusing  its  aid.    It  becomes 
important,  then,  to  Inquire  who  has  the  legal 
right  to  tbe  custody  of  this  infant;    and  it 
seems  to  me  that  tbe  answer  that  would  rise 
to  the  lips  of  any  one,  however  unskilled  he 
might  be  in  tbe  science  of  the  law,  would  be 
that  such  right  resides  in  tbe  father.     The 
law  of  nature,  tbe  feelings  which  God  has  im- 
planted both  In  the  man  and  the  brute,  alike 
demand  that  be  who  Is  nearest  to  it,  who  is 
tbe  author  of  its  being,  who  is  bound  to  its 
maintenance  and  protection,  and  answerable 
to  God  for  the  manner  In  which  it  Is  reared, 
should  have  Its  custody,  and  the  law  of  man, 
which  Is  founded  upon  reason,  Is  not  hostile 
to  tbe  assertion  of  this  claim.     Lord  Ellen- 
borough,  in  tbe  case  of  the  King  v.  De  Mauue- 
ville,  5  East,  223,  speaking  of  the  father,  says: 
'He  is  tbe  person  entitled  by  law  to  the  cus- 
tody of  bis  child.    If  he  abuse  that  right,  tho 
Court  will  protect  the  child.'    *     *    *    But, 
notwithstanding  this  legal  right  of  the  father, 
circumstances  may  exist  which  would  justify 
a  court  In  this  proceeding  in  refusing  to  lend 
its  aid  to  him  in  procuring  the  custody  of  bis 
child,  or  even  withdrawing  the  Infant  from 
his  custody,  when  Its  morals.  Its  safety,  or  its 
Interests  seem  to  require  it    All  legal  rights, 
even  those  of  personal  security  and  liberty, 
may  be  forfeited  by  Improper  conduct;    an<i 
So  this  legal  right  of  tbe  father  to  the  pos- 
session of  bis  child  must  be  made  subservient 
to  the  true  interests  or  safety  of  the  chllcl, 
and  to  the  duty  of  tbe  state  to  protect  Its 
citizens  of  whatever  age."    Numerous  author- 
ities, both  English  and  American,  were  clte-ti 
to  sustain  the  positions  announced.     R.   M. 
Charlton.  493  et  seq.    That  decision  was  ren- 
dered before  the  organization  of  the  Supronie> 
Court,  but  it  has  been  cited  several  times  by 
this  court.    It  arose  on  a  writ  of  habeas  cor- 
pus Issued  at  the  Instance  of  Mitchell,  the 
father  of  the  boy  whose  custody  was  in  con- 
troversy, against  the  child's  maternal  grancl- 
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father,  in  whose  house  It  was  bom  and  re- 
mained, with  the  father's  consent,  for  some 
three  mouths,  up  to  the  time  of  the  Issuance 
of  the  writ;  the  mother  having  died  in  child- 
bed. It  was  contended  that  the  father  had 
promised  his  wife  on  her  deathbed  that  the 
child  should  remain  with  her  parents  during 
its  infancy,  though  this  was  denied  by  him. 

In  Miller  t.  Wallace,  76  Oa.  479,  2  Am.  St. 
Rep.  48,  Mr.  Justice  Hall,  as  the  organ  of  the 
court,  delivered  a  full  and  carefully  prepared 
opinion  touching  the  subject  now  before  us, 
in  which  he  reviewed  and  discussed  various 
earlier  decisions.  Including  those  of  Mitchell, 
R.  M.  C.  403;  Boyd  v.  Glass,  34  Ga.  2r>3,  84 
Am.  Dec.  252;  Taylor  v.  Jeter,  33  Ga.  105, 
81  Am.  Dec.  202;  Bently  v.  Terry,  50  Ga. 
555.  27  Am.  Rep.  309;  Janes  v.  Clegbom,  54 
Ga.  0:  Id.,  68  Ga.  87;  Snllth  v.  BrnKg,  08  Ga. 
650;  Ltndsey  v.  Undsey,  14  Ga.  657.  After 
stating  that  it  is  indisputable  that  the  father, 
under  the  law,  has  the  control  of  his  minor 
child,  and  that  this  can  be  relinquished  or 
forfeited  only  in  one  of  the  modes  recognized 
by  the  law,  and  that  it  is  equally  clear  that 
In  writs  of  habeas  corpus  sued  out  on  ac- 
count of  the  detention  of  a  child  the  court, 
on  hearing  all  the  facts,  may  exercise  Its  dis- 
cretion as  to  the  person  to  whom  the  custody 
of  the  child  shall  be  given,  and  shall  have 
power  to  give  such  custody  to  a  third  person 
iCiv.  Code  1895,  S  2433),  he  declared  that  "the 
discretion  to  be  exercised  in  such  case  Is  not 
an  arbitrary  and  unlimited  discretion  like 
that  confided  to  the  Roman  praetors,  but,  as 
remarked  by  Lord  Mansfield  In  B.  v.  Wilkes, 
4  Burr.  2527,  is  such  a  'discretion  as,  when 
applied  to  a  court  of  justice,  means  sound 
discretion  guided  by  law.' "  Again,  he  said: 
'The  rule  of  discretion,  as  applicable  to 
habeas  corpus  cases,  did  not  originate  with 
the  compilers  of  our  Code.  They  took  it  from 
the  common  law,  and  in  adopting  It  they 
adopted  also  the  meaning  and  limitations 
placed  upon  it  by  the  venerable  sages  and 
authorized  expounders  of  that  noble  system. 
Under  the  'discretion'  vested  in  him,  no  judge 
has  authority  to  disregard  or  even  to  Impair 
any  acdcnowledged  or  established  right  of  a 
party  by  its  exercise;  and,  if  he  does  so,  it 
would  seem  to  follow  as  a  necessary  con- 
sequence that  be  abuses  that  discretion. 
•  •  •  Prima  facie  the  right  of  custody  of 
an  infant  is  in  the  father,  and  when  this 
right  is  resisted,  upon  the  ground  of  his  un- 
fitness for  the  trust  or  other  cause,  a  proper 
regard  to  the  sanctity  of  the  parental  relation 
will  require  that  the  objection  be  sustained 
by  clear  and  satisfactory  proofs.  •  ♦  ♦ 
The  discretion  to  be  exercised. by  the  courts 
in  such  contests  is  not  arbitrary.  The  rights 
of  the  father,  on  the  one  hand,  and  the  per- 
manent interest  and  welfare  of  the  Infant,  on 
the  other,  are  both  to  be  regarded,  but  the 
right  of  the  father  is  paramount,  and  should 
not  l>e  disregarded,  unless  for  grave  cause. 
The  breaking  of  the  tie  that  binds  them  to 
each  other  can  never  be  justified  without  the 


most  solid  and  substantial  reasons,  establish- 
ed by  plain  proof.  In  any  form  of  proceed- 
ing, the  sundering  of  such  ties  should  always 
be  approached  by  courts  'with  great  caution 
and  with  a  deep  sense  of  responsibility.' " 
That  case  was  a  controversy  between  the  fa- 
ther of  a  female  child  four  years  old  and  the 
maternal  grandparents.  It  appeared  that  the 
child's  mother,  shortly  before  her  death,  stat- 
ed that  she  wished  her  mother  to  take  care 
for  and  raise  the  child,  and  for  a  time  the 
father  allowed  the  child  to  remain  with  her 
grandparents.  In  Taylor  v.  Jeter,  83  Ga. 
195,  202,  81  Am.  Dec.  202,  Jenkins,  Judge 
said:  "Had  the  respondent  to  the  habeas  cor- 
pus Intended  to  rely  upon  the  ground  of  un- 
fitness for  the  otRce  In  the  applicant,  the  lat- 
ter should  have  been  notified  of  It  by  a  dis- 
tinct allegation  in  the  answer,  and  there 
should  have  been  direct,  satisfactory  proof 
adduced  to  sustain  it."  In  Monk  v.  McDan- 
lel,  116  Ga.  108,  42  S.  El  300,  it  was  held  that: 
"While  the  judge  upon  the  hearing  of  a  writ 
of  habeas  corpus  for  the  detention  of  a  child 
is  vested  with  a  discretion  in  determining  to 
whom  its  custody  shall  be  given,  such  dis- 
cretion should  be  governed  by  the  rules  of 
law  and  be  exercised  in  favor  of  the  party 
having  the  legal  right,  unless  the  evidence 
shows  that  the  interest  and  welfare  of  the 
child  justify  the  judge  in  awarding  its  cus- 
tody to  another."  The  decision  In  Miller  v. 
Wallace,  supra,  was  cited  and  approved.  In 
Lamar  v.  Harris,  117  6a.  003,  097,  44  S.  E. 
866,  868,  Mr.  Justice  Candler  said:  "The  law 
does  not  fly  In  the  face  of  nature,  but  rather 
seeks  to  act  in  harmony  with  it,  and  to  that 
end  encourages  the  formation  and  continuance 
of  those  ties  which,  by  the  Inscrutable  provi- 
dence of  God,  bind  man  to  his  own  flesh." 
In  Looney  v.  Martin.  123  Ga.  209,  51  S.  B. 
3(M,  the  same  justice,  in  delivering  the  opin- 
ion, again  approved  this  statement.  These 
two  cases  turned  on  a  contention  that  the 
father  had  relinquished  bis  parental  control; 
and  it  was  held  that  there  must  be  clear 
proof  to  authorize  the  disregarding  of  the 
father's  right.  See,  also.  Carter  v.  Brett,  116 
Ga.  114,  42  S.  El  348 ;  Richards  v.  McHan, 
129  Ga.  275,  58  S.  E.  839.  In  Williams  v. 
Crosby,  118  Ga.  296,  45  S.  E.  282,  Mr.  Justice 
Lamar  said:  "In  a  contest  between  two  par- 
ties, both  of  whom  are  flt  and  proper  per- 
sons, the  one  having  the  legal  right  sliould 
prevail.  If  both  are  proper  parties,  but  nei- 
ther has  a  legal  right,  the  one  having  the 
stronger  moral  claim  should  prevail.  But  in 
every  case,  regardless  of  the  parties,  the  wel- 
fare of  the  child  is  the  (^ntrolllng  and  Im- 
portant fact.  This  is  not  Intended  to  nullify 
the  laws  of  nature;  for  In  most  Instances  it 
will  be  found  that  the  legal  right  of  the 
parent  and  the  Interest  of  the  child  are  the 
same.  But  if  through  misconduct  or  other 
circumstances  It  appears  that  the  case  Is  ex- 
ceptional, and  that  the  welfare  of  the  child 
requires  that  it  should  be  separated  even 
from   its   parent,    the   parens    patriae    must 
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protect  the  helpless  and  the  Innocent  They 
are  the  wards  of  the  court,  the  hope  of  (he 
state,  and  the  seed  corn  of  the  future."  This 
was  said  In  a  case  involving  a  controversy 
over  the  custody  of  a  child  between  Its  par- 
ents who  had  been  divorced.  The  Judgment 
In  the  divorce  suit  awarded  the  child  to  the 
mother.  The  court,  on  the  hearing  of  the  ha- 
beas corpus  proceeding,  apparently  thought 
that  the  judgment  In  the  divorce  case  pre- 
vented him  entering  Into  the  question  as  to 
the  fitness  of  the  parent  or  the  interest  of  the 
child,  even  on  evidence  as  to  those  matters 
since  the  decree,  and  the  language  quoted 
was  used  In  discussing  this  ruling. 

It  will  thus  be  seen  that  prima  facte  the 
right  to  the  custody  of  an  infant  Is  generally 
in  the  father,  if  living;  but  this  may  be  re- 
sisted <m  the  gn^ound  of  unfitness  for  the 
trust,  or  other  good  cause,  and  that  In  reach- 
ing his  Judgment  on  a  habeas  corpus  pro- 
ceeding Involving  the  custody  of  the  minor 
child  the  presiding  judge  should  award  the 
custody  to  the  person  legally  entitled  there- 
to, unless  it  is  made  to  appear  that  he  has 
lost  this  right,  or  that  the  security,  morals, 
or  welfare  and  Interest  of  the  child  require 
another  disposition,  and  that  the  right  of  the 
father  should  not  be  disregarded  and  his 
child  awarded  to  the  custody  of  one  neither 
the  father  nor  mother  (even  though  a  grand- 
parent) save  for  grave  and  substantial  cause. 
The  rights  of  nature  are  not  to  be  lightly 
overridden  on  the  one  band,  nor  Is  the  wel- 
fare of  the  child  to  be  disregarded  on  the 
other.  The  case  most  cited  as  authority 
for  the  discretionary  power  of  the  court, 
and  which  some  of  the  decisions  seem  to 
treat  as  declaring  in  favor  of  an  almost 
arbitrary  discretion,  is  that  of  Bex  v,  Del- 
aval,  3  Burr.  1434,  in  which  Lord  Mansfield 
said  that  "the  court  is  bound,  ex  debito  jus- 
tltise,  to  set  the  infant  free  from  an  Improp- 
er restraint;  but  they  are  not  bound  to  de- 
liver them  over  to  anybody,  nor  to  give  them 
any  privilege.  This  must  be  left  to  their 
discretion,  according  to  the  circumstances 
that  shall  appear  before  them.  •  •  •  The 
true  rule  Is  'that  the  court  are  to  Judge  upon 
the  circumstances  of  the  particular  case;  and 
to  give  their  discretion  accordingly.'"  In 
that  case  a  girl  of  IS  years  of  age  had  been 
debauched  by  Sir  Francis  Delaval,  and  was 
notoriously  his  mistress.  A  writ  of  habeas 
corpus  was  taken  for  her  custody  by  her 
father.  On  the  bearing  she  did  not  wish  to 
go  home  with  her  father,  but  declared  her 
attachment  for  Sir  Francis.  The  learned 
Judge  thus  decided:  "Let  the  girl  therefore 
be  discharged  from  all  restraint,  and  be  at 
liberty  to  go  where  she  will.  And  whoever 
shall  ofCer  to  meddle  with  her,  reduendo,  let 
them  take  notice  'that  they  do  it  at  their 
peril.' "  The  report  does  not  show  what  fol- 
lowed, but  presumably  she  returned  to  Sir 
Francis,  and  her  father  did  not  "meddle 
with  her."  One  or  two  observations  may  be 
made  in  regard  to  that  case.     While  it  is 


unquestionably  an  authority  for  the  use  of 
discretion  by  the  court,  the  remarks  of  the 
same  learned  Judge  in  Bex  v.  Wilkes,  4  Burr. 
2527,  supra,  on  the  subject  of  the  meaning  of 
discretion  and  its  proper  use,  show  clearly 
that  he  did  not  intend  by  the  employment 
of  that  term  that  courts  could  disregard  en- 
tirely legal  rights,  powers,  and  duties  In  its 
exercise.  Again,  whatever  may  be  the  case 
with  persons  of  full  age  or  who  have  suffi- 
cient discretion  to  determine  their  own  ac- 
tions. It  could  not  be  held  that  a  court  on 
the  bearing  of  a  habeas  corpus  proceeding 
for  the  custody  of  a  child  two  years  of  age 
could  pursue  the  plan  adopted  in  the  Del- 
aval  Case,  and  set  it  free  to  go  where  it 
pleased.  Wrongful  custody  of  children  may 
not  be  in  fact  against  their  consent  but 
sometimes  as  they 'desire.  But  the  writ  of 
habeas  corpus  has  come  to  be  treated  as  a 
method  of  determining  their  proper  custody. 
The  wrongful  custody  of  a  child,  especially 
one  of  tender  years,  who  cannot  In  law 
choose  for  itself,  is  considered  a  sufficient 
Illegal  restraint  of  liberty  to  authorize  the 
issuance  of  the  writ;  and,  while  the  wishes 
of  the  child  may  be  heard  and  considered. 
Its  Immature  will  Is  not  controlling  on  the 
court  When  a  child  of  tender  years  Is 
brought  before  the  court  on  such  a  writ,  its 
custody  must  be  determined  and  awarded  to 
some  person.  It  is  different  from  a  grown 
person  who  Is  entitled  to  his  own  custody, 
and  who  cannot  lawfully  be  kept  in  custody 
or  restraint  against  his  will  by  another,  save 
in  certain  exceptional  cases,  such  as  that  of 
one  arrested  for  a  crime  or  confined  as  a 
lunatic,  or  the  like.  A  child  is  not  entitled 
to  its  freedom  like  a  grown  person.  A  parent 
or  guardian  Is  entitled  to  the  custody  of  the- 
child.  Our  own  statutes  recognize  this  dis- 
tinction, as  do  also  adjudicated  cases.  Seo 
Civ.  Code  1S95,  {  2502.  In  such  cases  the 
trial  court  has  a  discretion,  but  In  Its  exer- 
cise he  must  consider  the  natural  rights  of 
the  parent  as  well  as  the  dictates  of  human- 
ity and  the  welfare  of  the  child.  In  thl» 
connection  the  remarks  of  Chief  Justice 
Sharkey  In  his  dissenting  opinion  in  Foster 
V.  Alston,  6  How.  (Miss.)  406,  are  worthy 
of  consideration.  See,  also.  Civ.  Code  1895,  g§- 
2453,  2461,  2503  (which  was  codified  In  part 
from  the  act  of  1845  [Cobb's  Digest,  p.  835] 
on  the  subject  of  awarding  a  child  to  its 
father  or  mother);  Pen.  Code  1895,  |  1226; 
Shaw  V.  Nachtwey,  43  Iowa,  653;  Brlnster 
V.  Compton,  68  Ala.  300;  State  v.  Smith. 
6  Greenl.  (Me.)  462,  20  Am.  Dec.  324.  Those 
who  may  be  Interested  In  pursuing  the  sub- 
ject further  will  find  discussions  of  it  In 
Hurd  on  Habeas  Corpus,  462-521;  Church  on 
Habeas  Corpus  (2d  Ed.)  g§  423-454;  In  the- 
c^inlon,  dissenting  opinion,  aqd  ^aborate 
briefs  in  Foster  v.  Alston,  6  How.  (Miss.)  406; 
In  monographic  note  to  Smith  v.  State,  20- 
Am.  Dec.  330,  and  In  15  Am.  &  Eng.  Enc. 
lAW  (2d  Ed.)  187,  and  notes.  There  are 
many  cases  where  Infants  of  tender  years- 
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have  been  a'warded  to  the  custody  of  their 
mothers,  rather  tban  to  that  of  their  fathers. 
There  are  also  cases  where  the  court  has 
ieI\iBed  to  disturb  the  custody  of  grandpar- 
«Dts  under  habeas  corpus  proceedings  by  a 
parent  It  would  be  useless  to  cite  numer- 
ous cases  of  one  character  or  the  other,  and 
show  on  what  special  facts  each  rested.  It 
may  be  said  that  where  the  mother  and  the 
father  are  both  fit  and  proper  persons  to 
hare  the  custody  of  the  child,  In  a  controver- 
sy between  them  (where  discretion  la  some- 
iFhat  more  freely  used),  the  necessity  for 
maternal  care  or  nurture  in  Infancy  or  early 
childhood,  or  the  sex  of  the  child,  has  some- 
times been  a  potent  cb-cumstance.  In  some 
of  the  eases  the  father  abandoned  his  child 
or  rellnquiatied  his  paternal  right  to  its 
gtandparenta  or  others.  In  some  of  them  he 
let  the  child  remain  in  their  entire  custody 
and  charge  for  a  long  period  of  time,  and 
cither  be  appeared  not  to  be  a  fit  person  to 
rear  it,  or  the  facts  were  sucb  as  to  show 
that  the  welfare  of  the  child  required  its 
custody  to  be  left  undisturbed.  Here  the 
father  bad  the  child.  The  mother  Instituted 
proceedings  to  have  it  taken  from  him  and 
dellrered  to  her  under  a  writ  of  habeas  cor- 
pus. The  maternal  grandmother  intervened 
or  appeared,  and  asked  that  the  custody  be 
given  to  her.  When  he  started  to  leave  with 
the  child,  he  was  arrested  and  brought  ba<^ 
under  a  criminal  warrant,  which  Is  spoken 
of  as  being  for  "abduction,"  a  somewhat  sin- 
gnlar  proceeding,  unless  a  fatber  has  parted 
with  his  parental  right  to  the  custody  of  his 
child.  See  Hunt  v.  Hunt,  94  6a.  25T,  21  S. 
E.515. 

In  the  light  of  the  foregoing  discussion  of 
the  principles  involved  in  sucb  cases,  let  us 
briefly  consider  some  of  the  salient  facts  in 
the  present  case  bearing  on  the  question  be- 
tween the  husband  and  wife  and  between  the 
fatber  and  the  grandmother.  It  seems  to  be 
beyond  question  that  the  mother,  who  was 
the  original  applicant  for  the  writ  of  ha- 
beas corpus,  Is  not  entitled  to  the  custody  of 
the  child,  and  is  not  a  properly  qualified  per- 
son to  have  him.  When  her  mother  filed  her 
taiterventlon,  she  alleged  that  "your  inter- 
vener's daughter,  the  above  plaintiff,  is  phys- 
ically weak  and  of  a  nervous  temperament, 
which  prevents  her  administering  to  her  child 
at  all  times  with  the  gentleness  and  tender- 
ness and  discretion  of  which  your  intervener 
feels  and  believes  she  herself  is  capable.'* 
On  this  Intervention  the  mother  of  the  child 
signed  an  acknowledgment  of  service,  and  add- 
ed: "Without  waiving  any  of  my  rights  to 
hereafter  be  beard  for  the  custody  and  con- 
trol of  my  child.  Sam  Jones  Sloan,  as  against 
Any  right  which  may  be  asserted  or  claimed 
hf  my  husband,  B.  C.  Sloan,  in  this  proceed- 
ing, or  any  other  proceeding,  I  hereby  con- 
sent for  the  prayers  of  my  mother's  interven- 
tion to  be  granted."  Thus,  while  seeking  to 
fsserve  the  privilege  of  resisting  the  claims 
of  the  fiatber,  she  practically  abandoned  any 


claim  to  the  custody  of  the  child  in  favor  of 
her  mother.  In  an  affidavit  filed  by  Mrs. 
Jones,  the  grandmother,  as  it  is  set  out  in 
the  bill  of  exceptions,  she  expressly  said 
that,  "If  said  child  should  be  awarded  to  her, 
she  pledged  her  honor' to  take  full  and  ex- 
clusive control  of  said  child,  and  that  said 
Laura  Sloan  shall  not  be  allowed  to  exert 
any  evlj  influence  over  saldi  child."  Doubt- 
less this  fond  grandmother  was  sincere  in 
making  this  statement.  But  the  testimony 
discloses  that  her  daughter  was  living  with 
ber,  and  evidently  Intended  to  continue  to  do 
so.  If  there  was  any  evil  influence  to  be 
apprehended  from  the  mother,  it  is  difficult 
to  see  how  the  grandmother  intended  to  pre- 
vent it  in  the  dally  contact  of  mother  and 
child  living  together.  Clearly,  under  the 
pleadings  and  evidence,  the  original  appli- 
cant for  the  writ  was  not  entitled  to  the  cus- 
tody of  the  child. 

Next  let  us  consider  whether  the  evidence 
authorized  the  taking  of  the  child  from  the 
father  and  delivering  It  to  the  grandmother. 
There  is  no  pretense  that  be  bad  relinquished 
bis  parental  rigbt  by  contract;  nor  is  there 
the  slightest  Intimation  that  he  is  a  man  of 
vicious.  Immoral,  or  dissipated  habits.  In- 
deed, no  attack  is  made  on  his  character, 
while  the  evidence  of  numerous  witnesses 
who  knew  blm  in  the  place  where  he  had 
resided  shows  him  to  be  upright,  industrious, 
a  suitable  person  to  have  the  rearing  of  his 
child,  and  capable  of  earning  enough  at  his 
vocation  to  amply  supply  necessaries.  Uis 
mother  and  sisters,  who  appear  to  be  good 
people,  offer  their  homes  and  services  in  as- 
sisting him.  The  evidence  indicates  that  be 
was  twice  broken  up  in  business  by  the  con- 
duct of  his  wife;  that  he  sent  her  money  in 
considerable  sums  during  bis  absence;  that 
he  gave  up  his  business,  salary)  and  prospects 
in  the  West,  where  he  had  established  him- 
self, and  returned  to  Georgia  at  the  urgent 
request  of  his  fatber-ln-law  and  his  wife  In 
the  hope  that  all  differences  between  them 
might  be  reconciled,  and  he  might  be  with 
ber  and  his  child.  His  wife's  letters  to  him, 
which  are  partly  copied  in  the  statement  orf 
facts,  are  couched  in  terms  which  utterly  re- 
pudiate any  l^ea  of  fault  on  his  part,  and 
show  that  she  admitted  that  whatever  fault 
there  had  been  was  hers.  If  be  did  not  ob- 
tain a  position  in  Cartersvllle  or  its  vicinity, 
there  Is  nothing  to  show  that  be  could  have 
done  so  in  the  vocation  for  which  he  was  flt- 
ted.  He  did  not  pay  board  at  the  house  of 
his  wife's  parents,  where  she  was  taken  at 
tbeir  instance,  and  where  he  also  resided  at 
their  request  But  It  Is  clear  that  no  board 
was  demanded  of  him;  and  whatever  may 
have  been  the  unexpressed  thoughts  or  rea- 
sons of  Mrs.  Jones  he  was  Informed  at  least 
once  that  he  was  not  expected  to  pay,  accord- 
ing to  her  own  testimony.  We  appreciate 
tbe  Inalienable  love  of  Mrs.  Jones  for  ber 
daughter,  and  her  affection  for  her  grand- 
child.   We   respect   her  solicitude   for   her 
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child  and  her  child's  child.  It  Is  sad  that 
the  evening  of  her  life  Bbould  be  disturbed  by 
the  sorrow  arising  from  the  discord  between 
her  daughter  and  her  son-in-law,  and  the  con- 
sequent necessity  for  determining  the  custody 
of  their  child.  But,  so  far  as  the  evidence 
disclosed,  the  disaster  was  not  the  fault  of 
Sloan.  As  fond  grandmothers  sometimes  do, 
she  even  feels  that  she  has  legal  rights  to  the 
child  superior  to  those  of  bis  father.  But, 
however  tender  may  be  her  love  for  her 
grandchild,  God  gave  the  child  to  his  parents, 
not  to  his  grandparents.  In  law  the  father 
Is  entitled  to  the  custody,  unless  be  has  for- 
feited or  lost  that  right,  or  unless  the  evi- 
dence shows  that  the  Interest  and  welfare 
of  the  child  require  that  that  custody  shall  be 
given  to  another.  He  Is  legally  bound  for 
the  child's  maintenance.  The  grandmother  Is 
Aot  80.  What  she  does  Is  voluntary.  Even 
a  will  drawn  is  revocable,  and  does  not  bind 
the  testatrix  while  in  life,  though  no  present 
intention  to  revoke  It  Is  shown,  but  rather  the 
contrary. 

In  addition  to  what  has  been  said,  and 
aside  from  the  .pathos  which  is  inherent  in 
all  such  cases,  three  reasons  which  may  pos- 
sibly have  been  considered  in  taking  the 
child  from  his  father  and  awarding  the  cus- 
tody to  the  grandmother  require  notice: 
First.  Because  she  loves  the  grandchild  and 
desires  bis  custody.  But  surely  so  likewise 
does  the  father.  In  fact.  It  appears  that  he 
was  constantly  with  the  child.  Second.  That 
she  is  a  woman  of  considerable  means,  while 
be  is  dependent  upon  his  Industry  to  make  a 
living.  But  the  evidence  indicates  that  he  is 
capable  of  earning  enough  to  support  and 
care  for  the  child,  and  he  will  have  the  aid 
of  his  sister  and  mother  in  rearing  it.  Nor 
is  a  difference  in  worldly  circumstances  in 
itself  suflSclent  ground  for  depriving  a  father, 
the  natural  guardian  of  his  child,  of  its  cus- 
tody, and  awarding  It  to  a  third  party,  where 
he  is  a  fit  person  to  rear  it,  and  able  to  do 
so  properly.  Poverty  alone,  save  perhaps  in 
extreme  cases,  furnishes  no  reason  to  deprive 
a  parent  of  his  offspring.  Moore  v.  Dozler, 
128  Ga.  92.  57  S.  E.  110.  In  Verser  v.  Ford, 
37  Ark.  27,  It  was  said  that,  "as  against 
strangers,  the  father,  however. poor  and  hum- 
ble, if  of  good  moral  character  and  able  to 
support  the  child  in  his  own  style  of  life, 
cannot  be  deprived  of  the  privilege  by  any 
one  whatever,  however  brilliant  the  advan- 
tage he  may  offer."  Under  the  facts  of  that 
case,  the  trial  court  declined  temporarily  to 
take  a  female  child,  nearly  three  years  of 
age,  delicate  In  health,  and  whose  mother 
was  dead,  from  the  custody  of  the  child's 
nintenml  grandparents  on  application  of  the 
father.  The  ruling  was  affirmed,  but  it  was 
said:  "Certainly,  under  the  circumstances, 
if  he  had  been  in  possession  of  the  child,  no 
chancellor  could  have  found  warrant  In 
equity  for  taking  her  away  to  be  placed  un- 
der the  grandmother's  care."'  The  third  rea- 
son to  be  noticed  is  because  the  father  Is  a 


Catholic,  while  the  grandmother  Is  a  Prot- 
estant. It  does  not  appear  whether  the 
child's  mother  is  a  member  of  any  churcb. 
Surely,  in  a  country,  where  the  fundamental 
law  of  the  Constitution  (Civ.  Code  18l>5,  §§ 
5709,  5710,  6014)  guarantees  the  right  of  re- 
ligious freedom  and  to  worship  God  accord- 
ing to  one's  own  conscience,  it  needs  no 
argument  to  show  that  this  does  not  fur- 
nish a  ground  for  taking  a  child  from  the 
father's  custody  and  awarding  it  to  another. 
If  it  were  deemed  unfortunate  for  the  daugti- 
ter  of  a  Protestaut  evangelist  (which  Mr. 
Jones  was)  to  marry  a  Roman  Catholic,  and 
perhaps  become  the  motber  of  children  by 
him,  there  is  nothing  to  show  that  the  re- 
ligious belief  and  cburcb  connection  of  the 
prospective  husband  were  not  well  known 
before  she  became  bis  wife.  If  the  intended 
wife  or  her  parents  objected  to  his  faith, 
it  would  have  been  better  to  raise  the  objec- 
tion l>efore  her  marriage  rather  than  whea 
the  father  desired  the  custody  of  his  child. 
Indeed,  it  does  not  seem  that  this  played  any 
part  in  his  matrimonial  misfortunes,  or  was 
ever  mentioned  to  him  as  an  objection  until 
the  custody  of  his  child  was  involved.  Mrs. 
Jones  testified  that  her  grandson  (two  years 
old)  "had  l>een  taught  the  Protestant  faith 
from  the  day  be  was  able  to  understand  any- 
thing; that  It  la  not  her  purpose  to  criticise 
Mr.  Sloan  for  his  faith,  but  that,  on  account 
of  the  above  facts,  and  on  account  of  the 
,  child's  first  impressions  being  of  the  Protes- 
tant faith,  she  feels  that  he  should  be  al- 
lowed to  be  reared  in  a  Protestant  home; 
that  Mr.  Sloan,  as  a  Catholic,  would  feel  it 
his  duty,  enjoined  upon  him  by  his  religion, 
to  bring  the  boy  up  in  his  faith;  and  that 
if  he  be  allowed  to  have  the  custody  of  the 
child  for  the  first  five  years  of  Its  life  that 
it  will  be  Influenced  by  the  Catholic  teach- 
ing, and  would  almost  surely  become  a  Cath- 
olic." Mrs.  Sloan  more  tersely  stated  that 
she  felt  it  to  be  her  duty  to  do  all  In  her 
power  to  prevent  the  Xmj  from  l>eiug  made  a 
Catholic.  But  a  court  cannot  lawfully  take ' 
a  child  from  his  father  for  such  a  reason. 

It  Is  urged  that  the  courts  will  not  allow 
the  child  to  be  taken  out  of  the  Jurisdiction. 
This  may  sometimes  be  true,  as  in  cases 
where  the  court  changes  the  custody,  or  yter- 
ha|>s  In  some  other  cases.  But  there  is  no 
arbitrary  rule  of  law  that  a  father  who  has 
and  Is  entitled  to  the  custody  of  his  child 
cannot  be  allowed  to  take  him  out  of  the 
state.  Even  yet  In  his  pleadings  he  holds  out 
to  his  wife  the  opportunity  for  reconciliation, 
saying  that  he  desires  to  rear  and  educate 
his  own  child  in  his  own  home,  where  he 
may  have  the  privilege  of  enjoying  associa- 
tion with  him  and  of  educating  and  retiring 
him,  "and  there  also  have  the  association  of 
.his  wife,  Laura  Jones  Sloan,  should  she 
choose  to  occupy  said  home  with  him,  and 
do  her  part  toward  making  it  a  happy 
home." 
We  have  given  this  case  careful  and  pains- 
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takhis   consicleratlon.      We    appreciate    the 
importance  of  tlie  Issue  Involved.    CaBCB  cou- 
wnilng   the     custody  of  children  of  tender 
jars  always    demand  the  utmost  care  and 
the  most    thoughtful   consideration   on   the 
part  of  the   courts.     They  Involve  the  wel- 
fare and   best    Interest  of  the  child.     They 
toMcU  upon   the   tenderest  sentiments  of  hu- 
man nature.     But  nnder  the  evidence  in  this 
rase  we  hare  been  able  to  come  to  but  one 
coDclndon,  which  is  that  the  father  was  en- 
titled to  the  custody  of  his  child,  and  that 
ow  Brother  of  the  superior  court  erred  In 
tbe  judj^ent  which  be  rendered. 

Judgment  reversed.     All  the  Justices  con- 
cur. 


ALLEN,  Mayor,  et  al.  v.  POOL. 

(SapTcme  Court  of  Georgia.     July  22,  1908.) 

MtTsiciPAi.  Corporations— Fees  or  Officebs. 
Under  the  provisions  of  the  act  of  August 
20,  1906  (Acts  1906,  p.  176),  establishing  the 
city  court  of  Buford,  the  solicitor  of  that  court 
was  not  entitled  to  have  a  mandamus  issued 
against  the  mayor  and  members  of  council  of  the 
city  of  Buford  to  compel  them  to  audit  his  ac- 
counts for  costs  due  nim  in  criminal  cases  in 
that  court  which  had  terminated  by  acquittal. 
orders  of  nolle  prosequi,  or  the  sustaining  of 
demurrers,  and  to  order  tbe  treasurer  of  the  city 
to  pay  tbe  amount  thereof,  nor  to  compel  tbe 
treasurer  by  writ  of  mandamus  to  pay  such 
claims  of  tbe  solicitor. 
(Syllabus  by  tbe  Court.) 

Error  from  Superior  Court,  Gwinnett 
Coimty;  C.  H.  Brand,  Judge. 

Application  of  J.  V.  Pool  for  writ  of  man- 
damus against  J.  Q.  Allen,  mayor,  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

J.  y.  Pool  applied  for  a  writ  of  mandamus 
against  Allen,  as  mayor  of  the  city  of  Bu- 
ford, Bennett  and  others,  as  members  of 
the  city  council,  and  Brogdon,  as  treasurer. 
■  The  applicant  was  the  solicitor  of  the  city 
court  of  Buford.  He  alleged  that  as  such 
be  bad  represented  tbe  state  in  a  number  of 
misdemeanor  cases  which  had  been  terminat- 
ed by  verdicts  of  not  guilty,  or  by  orders  of 
nolle  prosequi,  or  by  the  sustaining  of  de- 
murrers: that  he  was  entitled  to  costs  In 
SQCb  cases;  that  he  bad  presented  his  claim 
to  the  mayor  and  council,  who  refused  it; 
that  there  were  sufficient  funds  in  the  hands 
of  tbe  treasurer,  arising  from  fines,  for- 
feitures, and  convict  hire,  to  pay  his  claim ; 
and  he  prayed  that  tbe  mayor  and  council 
be  required  to  audit  the  account  and  order 
the  city  treasurer  to  pay  it,  and  that  the 
treasurer  be  required  to  pay  such  account. 
Resqiondents  demurred  to  the  application. 
Tbe  demurrer  was  overruled,  and  exceptions 
pendente  lite  were  filed.  Answers  were  filed, 
raising  issues  which  were  submitted  to  a 
Jury,  Tpon  their  finding  the  mandamus  was 
made  absolute.  A  motion  for  a  new  trial 
<riis  made  and  OTerruled,  and  the  respond- 
eats  excepted. 


E.  O.  Dobljs  and  N.  L.  Hutchlns,  for 
plaintiffs  in  error.  I.  L.  Cakes,  for  defend- 
ant In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  single  controlling  question  In 
this  case  is  whether,  under  the  act  of  Au- 
gust 20,  1906  (Acts  190«,  p.  176),  the  duty  of 
auditing  and  approving  the  applicant's  claim 
and  ordering  It  to  be  paid  by  the  treasurer 
was  imposed  upon  the  mayor  and  members 
of  the  city  council,  and  the  duty  of  paying  It 
was  impost  upon  the  treasurer.  The  city 
court  of  Buford  appears  to  have  been  the 
subject  of  much  legislation.  On  December 
17,  1901,  an  act  was  approved  to  establish 
"the  city  court  of  Buford,  Gwinnett  county, 
Georgia"  (Acts  1901,  p.  96).  On  August  1, 
1906,  an  act  was  approved  amending  the  act 
of  1901.  Nineteen  days  later,  on  August  20, 
1906,  another  act  was  approved,  abolishing 
the  court  thus  established,  and  reiwallng  the 
original  act  and  amendment  thereto.  On 
the  same  day  an  act  was  approved  establish- 
ing "the  city  court  of  Buford,  In  the  city 
of  Buford,  in  the  county  of  Gwinnett."  Cer- 
tain provisions  In  this  last  act  formed  the 
basis  of  the  present  controversy. 

Though  ample  In  extent,  covering  10  pages, 
the  act  of  1906,  In  so  far  as  it  refers  to  the 
subject  under  consideration.  Is  not  clear.  By 
section  7  it  was  declared  that  "for  his  serv- 
ices in  said  court  the  fees  of  the  solicitor 
shall  be  as  follows:  For  every  case  finally 
disposed  of  in  said  court,  founded  upon  ac- 
cusation, ten  dollars  ($10.00);  for  every  in- 
dictment or  special  presentment  finally  dis- 
posed of  In  said  court,  five  dollars  ($5.00); 
for  every  case  for  a  vlolaticm  of  the  gambling 
laws  of  the  state,  finally  disposed  of,  twenty- 
five  dollars  ($25.00);  and  for  all  services  for 
which  this  section  does  not  provide,  he  shall 
receive  the  same  fees  as  allowed  by  law  to 
solicitors  general  for  similar  services  in  the 
superior  court  The  foregoing  fees  are  to  be 
paid  out  of  the  fund  arising  from  fines  and 
forfeitures  in  said  court,  and  the  hire  of 
convicts  sentenced  therein,  as  hereinafter 
provided."  By  section  47  It  was  enacted 
that  "the  mayor  and  council  of  the  city  of 
Buford  shall  have  power  and  authority  to 
hire  convicts  from  said  city  court  under  and 
subject  to  the  laws  and  regulations  governing 
the  hiring  out  of  misdemeanor  convicts'  in 
this  state,  and  that  the  money  arising  from 
such  hire,  together  with  all  fees  and  for- 
feitures which  may  be  Imposed  by  said  court, 
be  paid  Into  the  city  treasury  of  said  city." 
By  section  48  it  was  enacted  that  "all  fees 
and  costs  Imposed  by  said  court,  which  are 
paid,  shall  be  collected  by  the  sheriff  of  said 
court,  and,  after  paying  the  several  officers 
of  the  court  their  costs  In  the  respective 
cases,  he  shall  pay  over  the  balance  to  the 
treasurer  of  the  city  of  Buford,  and  that  all 
money  arising  from  forfeitures  and  fines  and 
hire  of  convicts,  less  costs  due  to  the  several 
officers  of  the  court  in  the  respective  cases, 
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«ball  likewise  be  paid  to  the  treasurer  of  the 
city  o(  Buford."  By  section  49  it  was  en- 
acted "that  the  mayor  and  council  of  the 
city  of  Buford  is  hereby  authorized  and  em- 
powered to  pay  out  of  the  treasury  of  said 
city  all  Jury  fees  and  other  court  expenses, 
-which  said  fees  and  expenses  said  city  of 
Buford  shall  be  liable  therefor." 

From  a  reading  of  the  sections  of  the  act 
above  quoted  it  will  be  seen  that  section  7 
provided  that  the  fees  of  the  solicitor  were 
to  be  paid  out  of  the  fund  arising  from  fines 
and  forfeitures  and  the  hire  of  convicts,  "as 
hereinafter  provided."  The  only  other  sec- 
tions of  tbe  act  touching  the  subject  were 
those  numbered  47,  48,  and  49,  above  set  out, 
and  to  them  or  some  of  them  only  could  ref- 
erence have  been  made  by  the  expression  "as 
hereinafter  provided."  Section  47  declared 
that  the  mayor  and  council  should  have  pow- 
er to  hire  the  convicts  from  the  city  court, 
and  that  the  money  arising  therefrom,  "to- 
gether with  all  fees  and  forfeitures,"  should 
be  paid  Into  the  city  treasury.  It  Is  probauie 
that  the  word  "fees"  was  Intended  for  fines, 
but  it  is  printed  as  quoted  above.  There  is 
nothing  In  this  section  which  Imposes  on  the 
mayor  and  council  the -duty  of  auditing  the 
solicitor's  account  and  ordering  payment 
thereof  from  money  In  the  city  treasury,  nor 
on  tbe  treasurer  to  pay  such  amounts  as 
might  be  demanded  of  him  by  the  solicitor. 
Section  48  provides  that  all  fees  and  costs 
imposed  by  the  court  (possibly  meaning  flues 
and  costs),  which  are  paid,  shall  be  collected 
by  the  sheriff  of  the  court,  and  that,  after 
{•aylng  the  officers  of  the  court  their  costs  In 
the  respective  cases,  be  shall  pay  over  the 
balance  to  the  treasurer  of  the  city  of  Buford, 
and  that  "all  money  arising  from  forfeitures 
and  fines  and  hire  of  convicts,  less  costs  due 
to  the  several  ofllcers  of  court  In  the  re- 
spective cases,  shall  likewise  be  paid  to  the 
treasurer  of  the  city  of  Buford."  There  is 
nothing  in  this  which  directs  payment  by  tbe 
treasurer  on  account  of  insolvent  costs,  or 
costs  in  eases  of  acquittal,  after  money  has 
been  paid  into  bis  hands;  nor  Is  there  any  di- 
rection to  the  mayor  and  council  to  audit  the 
account  and  order  tbe  treasurer  to  make  such 
a  payment. 

Treating  the  printed  word  "fees"  as  mean- 
ing fines,  the  sheriff  Is  made  the  collecting 
officer  of  fines  and  costs,  and  on  him  Is  plac- 
ed the  duty  of  paying  to  the  several  officers 
of  court  their  costs  In  the  respective  cases. 
The  act  does  not  state  in  terms  whp  shall  col- 
lect the  hire  due  for  convicts;  but  It  seems 
to  contemplate  that  the  costs  in  the  respective 
cases  shall  be  deducted  from  "forfeitures  and 
fines  and  hire  of  convicts"  before  tbe  balance 
shall  be  paid  Into  tbe  treasury.  The  only  dis- 
tinct provision  In  the  act  for  making  payment 
from  the  city  treasury  is  contained  In  section 
49,  which  declares  that  the  mayor  and  coun- 
cil are  authorized  and  empowered  to  pay  out 
of  the  treasury  "all  Jury  fees  and  other  court 
expenses,  which  said  fees  and  expenses  said 


city  of  Buford  shall  be  liable  therefor."  Un- 
less the  insolvent  costs  due  to  the  solicitor 
could  be  classified  as  "court  expenses,"  the 
provision  referred  to  did  not  authorize  pay- 
ment of  them  from  the  treasury.  We  think 
it  is  quite  clear  that  the  expenses  referred 
to  were  the  current  expenses  necessary  and 
proper  for  tbe  conduct  and  operation  of  tbe 
court,  and  incidental  thereto,  and  that  they 
did  not  include  claims  of  the  solicitor  for  in- 
solvent costs  in  cases  of  acquittal.  The  state- 
ment that  certain  things  might  be  paid  from 
tlie  treasury,  after  funds  had  been  there  re- 
ceived, would  rather  imply  a  negation  of  tbe 
payment  of  other  claims,  such  as  those  of  the 
solicitor. 

Mandamus'  lies  to  compel  a  due  perform- 
ance of  an  official  duty,  where  there  Is  no 
other  specific  remedy.  Civ.  CJode  1895,  i  4867. 
There  must  be  a  legal  duty  before  its  per- 
formance can  be  compelled  by  mandamus. 
Here  no  duty  is  Imposed  by  the  act  on  the 
mayor  and  council  to  audit  and  order  pay- 
ment of  this  claim  to  be  made  out  of  tbe 
treasury,  nor  upon  the  treasurer  to  pay  it 
upon  the  demand  of  the  solicitor.  Under  the 
law  relating  to  tbe  superior  court,  provision 
is  made  for  examining  and  allowing  claims 
for  Insolvent  costs  and  ordering  them  to  bo 
paid,  and  for  the  manner  of  distribution  of 
fines  and  forfeitures. '  Pen.  Code  1895,  §S 
1085,  1097.  There  Is  no  provision  analogous 
to  this  distinctly  made  In  the  act  of  1906  as 
to  tbe  city  court  of  Buford  in  regard  to  con- 
vict hire.  If  such  a  duty  can  be  implied  on 
tbe  part  of  any  officer  before  the  fund  Is  paid 
into  the  treasury,  no  specific  duty  of  payment 
by  the  treasurer  to  the  solicitor  can  be  im- 
plied after  the  fund  has  reached  his  hands. 
See  Patterson  v.  Taylor,  98  Ga.  646,  25  S.  E3. 
771;  Holtzdaw  v.  Riley,  113  Ga.  1023,  39 
S.  E.  425;  Pulaski  County  v.  De  Lacy,  114 
Ga.  583,  40  S.  E.  741 ;  Sapp  v.  De  Lacy,  127 
Ga.  659,  56  S.  E.  754. 

From  what  has  been  said,  it  will  be  seen  - 
that  tbe  applicant  bad  no  right  to  the  writ  of 
mandamus  absolute,  and  its  grant  was  er- 
roneous. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


WATKINS  et  al.  v.  GILMORE. 

GILMORE  V.  WATKINS  et'al. 

(Supreme  Court  of  Georgia.     July   14,   1903.) 

1.  Partition— Estates  Subject  to  Pabtitiow 
—Life  Estates. 

Where  a  testator  bequeaths  to  his  wife 
for  life  a  large  body  of  land,  and  in  his  will 
says:  "I  give  all  my  said  property  to  my  chil- 
dren who  are  then  living  and  to  the  children 
of  such  of  my  children  as  are  now  dead  or  who 
may  be  dead  at  her  death,  the  grandchildren  to 
take  the  parts  their  parents  would  have  taken 
if  living  at  her  death,"  and  "the  parts  above 
given  to  my  children  they  are  to  have  for  an<i 
during  their  lives  and  at  their  deaths  to  go  to 
their  children,"  and,  "if  any  of  my  children 
should  die  and  have  no  children,  then  I  give 
the  part  given  to  him  to  be  equally  divided  be- 
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tweea  my  children  and  gfandcbildren  who  sur- 
Tive  him  or  her,  the  grandchildren  to  take  the 
part  their  parent  would  have  taken  if  living"— 
upon  the  death  of  the  widow  the  land  may  be 
partitioned  among  the  life  tenants  for  the  pur- 

Eof  allowing  each  to  have,  use,  and  enioy 
or  het  part  during  the  term  of  such  life 
rest. 
[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  38,  Partition,  H  41-«0.1 

2.  BiBcniKiiT— Btidkucs— SurrioiEROT. 

Upon  such  terms  of  a  will,  if  all  the  parties 
entitled  to  enjoy  the  property  at  the  death 
of  the  widow  were  of  fnll  age  and  sui  Juris, 
and  applied  to  the  ordinary  for  partition,  and 
all  the  requirements  of  the  statute  in  respect 
to  partition  were  complied  with,  and  if  the 
partitioners  made  a  division  of  the  land,  and 
the  executors  made  deeds  accordingly,  and  the 
applicants  accepted  such  deeds,  put  them  to 
record,  and  went  into  possession  under  them, 
inch  deeds  to  each  would  put  into  the  taker 
the  right  of  poesession  during  his  life :  and  all 
the  other  parties  who  thus  took  under  deeds 
made  in  parauance  of  such  division  in  kind  could 
Dot  recover  from  a  purchaser  of  the  part  set 
apart  to  one  of  their  number  by  simply  show- 
ing the  death  of  the  party  who  had  sold  and 
without  showing  that  ne  left  no  children  sar- 
viving  him. 

3.  Wiixs—CoNSTBUcnoN— Estate  Cbeated. 

Whether  or  not  it  would  be  a  fair  con- 
struction of  such  a  will  that  the  testator  in- 
tended that  at  the  death  of  his  wife  the  land 
should  be  divided  between  bis  children  then  in 
life,  and  the  children  of  deceased  children  per 
stirpes,  and  that  his  grandchildren  should  suc- 
ceed in  fee  to  such  part  of  the  land  as  had  been 
set  apart  to  their  several  deceased  parents, 
qusre. 

4.  Wiixs— Transactiors  Among  Devisees— 
Ejtect. 

Neither  by  pursuing  the  statutory  method 
for  partition  nor  by  agreement  of  life  tenants 
can  the  testamentary  scheme  be  set  aside  as  to 
parties  who  may.  have  an  interest  in  the  estate, 
and  who  were  not  parties  to  the  partition  or 
agreement. 

5.  EUEcntEKT— Evidence— StJFFiciENCT. 

Where  a  child  of  the  testator  took,  under 
sgch  circumstances,  his  part,  recorded  in  his 
deed,  and  went  into  possession,  sold  the  same 
and  died,  and  the  other  parties  to  such  parti- 
tion, who  had  each  accepted  a  similar  deed,  and 
had  gone  into  possession  into  it,  and  who  made 
no  protest  or  objection  to  each  of  the  others 
doing  likewise  with  his  or  her  share,  and  who 
made  no  offer  to  restore  to  the  estate  or  their 
co-legatees  what  they  severally  have  thus  appro- 
priated, could  not  recover  it  from  the  purchaser, 
at  least  without  showing  that  the  vendor  died 
without  children ;  and.  In  the  absence  of  such 
proof,  the  court  properly  directed  a  verdict  (or 
the  defendant 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Butts  County; 
E.  J.  Reagan^  Judge. 

Ejectment  by  Joel  B.  Watkins  and  others 
against  H.  F.  Oilmore.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error,  defendant  as- 
signing croBS-error.  Affirmed  on  both  bills  of 
exception. 

T.  A.  Wright  and  Jno.  R.  L.  Smith,  for 
plaintiffs  In-error.  Frank  Z.  Curry  and  Hall 
k  Hall,  for  defendant  in  error. 


ELLIS,  J.     This  Is  a  suit  In  ejectment, 

brought  in  the  fictitious  form  wherein  Doe, 

upon  the  several  Joint  and  separate  demises 

of  Joel  B.  Watkins,  B.  F.  Watkins,  E.  P. 

02  S.E.-d 


Watkins,  James  B.  Watkins,  Mack  Watkins, 
Jr.,  Mrs.  Amanda  McDaniels,  Mrs.  Mollle 
Smith,  Mrs.  Ida  Hale,  Mrs.  Martha  T.  Bled- 
soe, Mrs.  Roxle  Mlllen,  and  George  Tbomton, 
against  Roe  as  casual  ejector  and  H.  F.  Oil- 
more  as  tenant  In  possession.  A  Joint  de- 
mise of  the  whole  Interest  In  the  premises 
in  dispute  was  laid  by  the  petition  in  all  of 
the  persons  named  above  as  lessors.  A  Joint 
demise  of  an  undivided  ten-elevenths  inter- 
est In  the  same  was  laid  by  the  petition  In 
all  of  said  persons  except  Mack  Watkins,  Jr. 
A  separate  demise  to  an  undivided  one-tenth 
interest  In  the  same  was  laid  in  each  of  said 
persons  except  Mrs.  Roxle  Mlllen  and  Qeorge 
Thornton,  and  separate  demises  of  an  undi- 
vided one-twentieth  Interest  therein  was  laid 
In  the  two  last-named  persons.  After  de- 
fendant Gilmore  bad  Introduced  a  deed  from 
Mack  Watkins,  Jr.,  conveying  to  him  the 
premises  In  dispute,  the  plaintiffs  filed  an 
amendment,  which  was  allowed  by  the  court, 
striking  the  name  of  Mack  Watkins,  Jr.,  in 
all  demises  laid  in  the  petition,  and  striking 
all  demises  laid  therein  In  the  name  of  said 
Mack  Wktkins,  Jr.  Thereupon  the  defendant 
Gllmore  moved  the  court  to  strike  the  Joint 
demise  in  the  name  of  all  of  said  persons  as 
first  laid  in  said  petition,  and  first  blerein 
above  mentioned,  upon  the  ground  that  plain- 
tiffs could  not  proceed  with  recovery  under 
said  Joint  demise  after  one  of  the  Joint  lessors 
named  therein  had  been  stricken  therefrom. 
The  court  sustained  said  motion  and  ruled 
that  said  Joint  demise  must  be  stricken  from 
the  petition,  to  which  ruling  the  plaintiffs  ex- 
cepted, and  they  now  assign  the  same  as 
error. 

Upon  the  trial  the  following  facts  were 
proved  without  contradiction:  (1)  A.  M.  Wat- 
kins bad  title  to,  and  was  In  possession  of, 
a  tract  of  land  of  which  the  premises  in  dis- 
pute were  a  part  at  the  time  of  his  death.  (2) 
Defendant  Gllmore  held  under  a  chain  of 
conveyances,  properly  executed  and  duly  re- 
corded, of  the  premises  In  dispute,  from  G. 
W.  Watkins  down  to  himself.  Including  In 
said  chain  a  quitclaim  deed  from  Mack  Wat- 
kins, Jr.,  as  follows:  Watkins  &  Hale,  execu- 
tors of  A.  M.  Watkins,  to  G.  W.  Watkins,  G. 
W.  Watkins,  by  his  trustee  in  bankruptcy,  to 
Mack  Watkins,  Jr.,  Mack  Watkins,  Jr.,  to 
defendant  Gllmore.  (3)  All  of  plaintiff's  les- 
sors are  children  of  said  A.  M.  Watkins,  ex- 
cept Mrs.  Roxle  Mtllen  and  George  Thornton, 
who  are  grandchildren,  being  the  children  of 
a  child  of  said  A.  M.  Watkins,  who  was  dead 
at  the  date  of  the  death  of  said  A.  M.  Wat- 
kins. Mary  A.  Watkins,  the  widow  of  the 
said  A.  M.  Watkins,  died  before  the  division 
of  the  land  hereinafter  set  forth.  Said  G.  W. 
Watkins  scheduled  the  premises  In  dispute  as 
his  property  when  he  was  adjudged  bankrupt, 
and  it  was  sold  by  bis  trustee  to  Mack  Wat- 
kins, Jr.  (4)  At  the  time  of  bis  death  A.  M. 
Watkins  left  no  children  surviving  bim,  ex- 
cept those  mentioned  as  lessors,  except  G.  W. 
Watkins  and   Sallie  A.   Scott;    and,  except 
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Mrs.  MUlen  and  George  Thornton,  there  were 
no  grandchildren  of  A.  M.  Watkins  whose 
parents  were  dead  at  the  time  of  the  death 
of  said  A.  M.  Watkins,  and  since  his  death 
none  of  bis  children  had  died  except  G.  W. 
Watkins,  through  whom  the  premises  In  dis- 
pute came,  and  Mrs.  Sallie  A.  Scott.  Mrs. 
Mary  A.  Watkins,  widow  of  A.  M.  Watkins, 
died  before  the  death  of  G.  W.  Watkins,  or 
Mrs.  Scott.  (5)  There  is  no  evidence  In  the 
record  as  to  whether  Mrs.  Sallie  A.  Scott  or 
G.  W.  Watkins  left  any  child  or  children.  It 
was  admitted  by  counsel  of  all  parties  that  all 
parties  claim  title  under  A.  M.  Watkins. 

A  certified  copy  of  the  will  of  A.  M.  Wat- 
kins was  introduced  in  evidence  by  plaintiffs, 
and  the  material  parts  of  it  were  conceded  to 
be  as  follows: 

Item  1:  "I  give  all  the  property  that  I  may 
own  at  my  death,  both  real  and  personal,  to 
my  wife,  Mary  A.  Watkins,  for  and  during 
her  life  or  widowhood.  At  her  death  or  mar- 
riage I  give  all  my  said  property  to  my  chil- 
dren who  are  then  living  and  to  the  children 
of  such  of  my  children  who  are  now.  dead  or 
may  be  dead  at  her  death,  the  gr{|ndchildren 
to  take  the  parts  their  parents  would  have 
taken  at  her  death." 

Item  2:  "The  parts  above  given  to  my  chil- 
dren they  are  to  hare  for  and  during  their 
lives,  and  at  their  deaths  to  go  to  their  chil- 
dren." 

Item  4:  "If  any  of  my  children  should  die 
and  leave  no  children,  then  I  give  the  part 
given  to  him  to  be  equally  divided  between 
my  children  and  grandchildren  who  survive 
him  or  her,  the  grandchildren  to  take  the  part 
their  parent  would  have  taken  if  living." 

Item  5:  "I  appoint  my  son,  Joel  Watkins, 
and  my  son-in-law  Samuel  Hale,  executors 
of  this  wlU." 

Defendant  introduced  certified  copies  of 
scHne  proceedings  in  the  court  of  ordinary  of 
Butts  county: 

A  petition  to  the  ordinary,  signed  by  the 
two  executors.  In  which  It  was  recited  (a) 
that  all  the  debts  of  the  deceased  had  been 
paid  or  were  in  process  of  payment;  (b) 
that  the  estate  was  ready  for  distribution, 
that  the  residue  of  the  estate  can  be  readily 
divided  in  kind,  and  that  there  la  no  need 
for  a  sale  of  the  residue ;  (c)  that  It  is  prac- 
ticable to  make  distribution  In  kind  of  the 
residue  of  the  estate  which  consists  of  450 
acres  (more  or  less)  of  land  in  the  612th 
militia  district  of  Butts  county;  (d)  that 
the  parties  at  interest  In  this  state  are  Joel 
B.  Watkins,  Sarah  Scott,  Amanda  McDanlel, 
B.  F.  Watkins,  Mary  A.  Smith,  A.  M.  Wat- 
kins, E.  P.  Watkins,  Ida  Z.  Hale,  Jas.  B. 
Watkins,  Roxle  Millen,  and  George  Thornton, 
and  residing  out  of  this  state  Mrs.  Martha 
T.  Bledsoe.  This  petition  prayed  for  an 
order  of  distribution  of  the  estate  in  kind, 
pursuant  to  the  statute  for  such  cases  made 
and  provided.  Notice  in  writing  was  g;lven 
of  the  filing  of  this  application  for  an  order 
of  distribution  in  kind,  and  that  the  same 


would   be  heard  at  the  regular   December 
term,  1899,  of  said  court  of  ordinary.    This 
notice  was  dated  October  SO,  1899,  and  was 
signed  by  Joel  Watkins  and  S.  J.  Hale  as 
executors.    Acknowledgment   In   writing   of 
service,  and  waiver  of  copy  and  of  all  further 
service  by  an  officer,  was  made  by  all  plain- 
tiff's lessors  and  by  G.  W.  Watkins  and  Sal- 
lie A.   Scott.    At  the  December  term,  1899, 
said  court  of  ordinary  passed  the  following 
order:    "Upon    hearing    the    application    of 
Joel  B.  Watkins  and  S.  J.  Hale,  executors  of 
A.  M.  Watkins,  at  this  term  for  the  appoint- 
ment of  persons  to  distribute  the  estate  of 
said  A.  M.  Watkins,  in  their  hands,  amongst 
the  lawful  distributees  of  said  estate,  and 
being  satisfied  that  due  notice  as  required  by 
law  had  l>een  given  to  the  parties  at  Interest 
of  their  said  application,  and  the  court  being 
satisfied  such  distribution  Is  practicable,  it 
is  therefore  ordered  by  the  court  that  B.  P. 
Newton,  J.  R.   Watkins,  Al>el   Lemons,  and 
CdTneiius  McClure,   all    freeholders   of  said 
county,  make   k  distribution   of  said  estate 
according  to  law."    After  the  passing  of  the 
foregoing  order,  the  ordinary  issued  a  com- 
mission to  the  four  commissioners  appointed, 
in  which  he  recited  the  final  order,  and  by 
virtue  of  it  directed  them,  or  a  majority 
of  them,  after  taking  a  proper  oath,  "to  pro- 
ceed to  make  such  a  Just  and  equal  partition 
and  division  of  the  land  described  among 
the  legal  heirs  [naming  them]  as  you  shall 
judge  to  be  In  proportion  to  their  share  or 
interest   of   each,    •    •    •    they,   the   said 
heirs  at  law,  having  each  an  equal  Interest 
in  said  laud,  except  that  Boxle  MUlen  and 
George   M.   Thornton   take   one   distributive 
share."    This  order  was  dated  December  5, 
1899.    E.  P.  Newton,  J.  B.  Watkins,  and  Cor- 
nelius  McClure   took   the   prescribed   oath, 
qualified,  and  proceeded  to  execute  the  order. 
The  commissioners  filed  a  report  in  due  form, 
setting  forth  ttiat,  by  virtue  of  the  order  of 
the  court  of  ordinary,  they  had  made  a  fair 
division  of  the  estate  of  A.  M.  Watkins,  then 
In  the  hands  of  the  executors,  among  his  law- 
ful distributees,  that  they  had  arranged  the 
property  as  nearly  as  possible  in  twelve  equal 
lots  numbered  from  1  to  12  inclusive,  eacb 
adjudged  to  be  of  the  value  of  $1,320.    Tbe 
report  or  distribution  showed  that  the  lots 
were  drawn  for  by  chance,  and  a  descriptioii 
of  the  several  allotments  is  given.    A  sar- 
veyor's  plat  was  attached,  showing  the  sever- 
al parcels  allotted.    On  the  coming  In  of 
this  report  the  court  of  ordinary  at  the  Janix- 
ary  term,  1900,  made  tbe  return  the  Judgment: 
of  the  court,  and  in   the  judgment  It  w&s 
said:    "£«t  deeds  be  executed  by  said  execu- 
tors to  each  of  the  several  parties,  for  tbe 
land  assigned  to  them,  respectively." 

Defendant  also  introduced  a  deed  from  tbe 
executors  of  A.  M.  Watkins  to  G.  W.  Wat- 
kins, in  which  they  conveyed  to  him  that  part 
of  tbe  land  set  apart  to  him.  The  deed  re 
cited  that  it  was  made  "by  virtue  of  a  dlvi- 
fdon  made  by  commissioners  which  divisioQ 
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Is  a  Judgment  of  the  court  of  ordinary  of 
Bald  connty,  rendered  at  the  regular  term 
Januaxy,  1900,"  and  the  consideration  is  stat- 
ed "tor  and  In  consideration  of  a  division  In 
kind  of  the  real  estate  of  said  deceased," 
and  the  deed  proceeds  to  say  that  said  ex- 
ecutors "grant,  bargain,  sell  and  convey  (so 
far  as  the  office  of  executors  authorizes  us) 
onto  G.  W.  Watklns  [here  follows  a  descrip- 
tion of  the  property  In  dispute]  to  have  and 
to  hold  the  same,  together  with  all  the  rights, 
members  and  appurtenances  thereunto  be- 
longing, unto  the  said  O.  W.  Watklns,  bis 
helra  and  assigns,  forever,  in  as  full  and 
ample  a  manner  as  the  same  was  seised,  pos- 
sessed, and  enjoyed  by  said  A.  M.  Watklns 
at  the  time  of  his  death."  It  was  admitted 
by  plaintifTs  that  deeds  Identical  in  form  and 
substance  were  made  and  delivered  by  the 
executors  to  each  of  the  parties  named  In 
the  writ  of  partition,  conveying  to  each  the 
sbare  allotted  to  him  or  her,  and  that  each 
immediately  went  into  possession.  An  at- 
tempt was  made  to  show  that  this  division 
in  kind  was  intended"  by  the  parties  thereto 
to  be  a  family  settlement  of  the  estate,  and  to 
show  that  all  agreed  to  It  and  in  fact  divided 
the  land  in  fee.  The  evidence  on  this  ques- 
tion, as  set  out  in  the  record, 'does  not  appear 
to  have  established  this  contention ;  and  one 
of  the  errors  complained  of  is  that  the  trial 
court  ruled  that  the  case  was  controlled  by 
the  documentary  evidence,  and  that  it  was 
one  for  the  direction  of  a  verdict 

Another  error  assigned  is  that  the  court 
overruled  an  objection  to  the  admission  of 
this  documentary  evidence.  The  objection 
was  urged  on  the  ground  that  the  proceed- 
ings In  the  court  of  ordinary  could  not  In 
any  manner  afFect  the  title  to  land,  and  that, 
If  the  statutes  authorizing  division  of  estates 
In  kind  could  be  held  to  affect  the  title,  then 
such  statutes,  in  so  far  as  they  purport  to 
vest  the  ordinary  with  such  Jurisdiction,  are 
void,  because  such  Jurisdiction  is  by  the 
Constitution  exclusively  vested  in  the  supe- 
rior courts.  It  was  also  urged  that,  in  so 
far  as  said  statute  purported  to  vest  courts 
of  ordinary  with  such  Jurisdiction,  said  stat- 
ute was  void  as  contrary  to  that  provision  of 
the  C!onstltatlon  fixing  the  venue  of  cases  re- 
specting titles  to  land  In  the  county  where 
the  land  lies,  in  such  cases  fixing  the  Juris- 
diction In  the  superior  court  of  the  county 
where  the  land  lies.  The  court  overruled 
said  objections  and  admitted  the  evidence. 
The  court  of  ordinary  had  Jurisdiction  over 
the  proceedings  filed  to  partition  the  land 
among  the  life  tenants.  A  large  body  of  land 
capable  of  division  In  kind  left  by  a  testator 
by  will  to  his  wife  for  life,  and,  at  her  death, 
to  his  children  for  their  lives,  with  remainder 
In  fee  to  his  grandchildren,  may  be  partition- 
ed at  the  death  of  the  widow  among  the 
childred.  There  is  no  good  reason  in  law 
why  the  life  tenants  should  hold  the  land  as 
tenants  in  common,  if  it  is  to  their  advantage 
to  have  It  divided  between  them,  and  if  such 


division  can  work  no  Injury  to  those  entitled 
in  remainder.  Such  division  Is  within  the 
contemplation  of  the  statute  providing  for 
partition,  and  in  our  view  of  the  case  such 
statute  is  not  unconstitutional.  The  evident 
purpose  of  the  proceedings  beforv  the  court 
of  ordinary  was  to  divide  the  land  in  ques- 
tion among  the  children  and  the  children  of 
a  deceased  child  or  children  in  such  manner 
as  to  allow  them  the  separate  use  of  the  al- 
lotted shares  during  the  time  they  were  al- 
lowed to  enjoy  It  under  the  terms  of  the  will. 
The  win  of  A.  M.  Watkhis,  after  providing 
that  his  wife  should  have  all  his  real  and 
personal  property,  which  he  owned  at  the 
time  of  bis  death,  for  and  during  her  life  or 
widowhood,  uses  the  following  language: 
"At  her  death  or  marriage  I  give  all  my  said 
property  to  my  children  who  are  then  living 
and  to  the  children  of  such  of  my  children  as 
are  now  dead  or  who  may  be  dead  at  her 
death,  the  grandchildren  to  take  the  parts 
their  parents  would  have  taken  if  living  at 
her  death."  Here  it  will  be  observed  that 
the  grandchildren  are  to  take  the  "parts" 
their  parents  would  have  taken  If  living,  etc. 
If  the  will  had  stopped  with  this  provision,  it 
is  perfectly  dear  that  the  widow  would  have 
taken  an  estate  for  life  or  widowhood,  and 
that,  upon  her  death  or  marriage,  the  chil- 
dren and  children  of  deceased  children  would 
have  taken  the  estate  In  fee.  In  that  event, 
there  Is  no  question  that  partition  of  the 
property  in  kind  could  have  been  made  in 
the  usual  way ;  but  the  will  goes  further  and 
provides:  "The  parts  above  given  to  my 
children  they  are  to  have  for  and  during 
their  lives,  and  at  their  deaths  to  go  to  their 
children."  Here  again  the  testator  uses  the 
word  "parts,"  and  not  Interest  or  evm  shares 
in  the  estate.  And  again:  "If  any  of  my 
children  should  die  and  leave  no  children, 
then  I  give  the  part  given  to  him  to  be  equal- 
ly divided  between  my  children  and  grand- 
children who  survive  him,  or  her,  the  grand- 
children to  take  the  part  their  parent  would 
have  taken  If  living." 

What  does  all  this  mean?  Does  It  mean 
that  each  of  the  12  children  or  the  repre- 
sentatives of  the  children  should  become 
tenants  in  common,  and  have  an  undivided 
and  Indivisible  one-twelfth  part  of  the  estate, 
and  that  a  tract  of  farm  land  capable  of 
separation  should  never  be  divided  during  the 
succeeding  generation,  and  that  their  chil- 
dren should  be  bom  into  a  final  right  to  pos- 
sess an  undivided  interest  in  the  whole?  Or 
does  it  mean  that  the  land  might  foe  fairly 
divided  Into  separate  and  equal  parcels,  and 
that  the  children  of  each  child  should  finally 
come  into  the  inheritance  in  fee  of  that  part 
which  fell  to  or  was  assigned  to  their  parent, 
whether  by  volimtary  agreement  or  legal  pro- 
ceedings under  the  statute  authorizing  parti- 
tion, and  that,  upon  the  death  of  any  child 
of  the  testator  without  children,  his  or  her 
share  should  revert  to  his  fellow  life  tenants, 
and   through   them   descend   In   fee   to  the 
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granddiUdrrai?  To  take  the  constnictlon 
that  the  estate  conid  not  be  divided  In  kind 
would  create  the  probable  contingency  that 
this  estate  would  soon  come  into  the  position 
that  it  would  be  held  under  a  situation  that 
some  of  the  parties  entitled  to  possess  it 
would  be  remaindermen,  and  some  of  them 
owners  in  fee.  In  fact,  there  could  come 
about  a  situation  where  for  years,  possibly 
until  the  death  of  the  last  surriTor  of  the 
twelve,  there  would  never  be  any  certain 
ownership  of  any  particular  part  of  the  prop- 
erty, and  the  hardship  would  arise  of  never 
being  able  to  sell  or  safely  Improve  any  part 
of  it.  Following  tlie  rule  of  the  Intention 
of  the  testator  as  a  primal  point  in  the  con- 
struction of  a  will,  would  it  not  appear  that 
A.  M.  Watklns  more  probably  Intended  to 
leave  his  undivided  estate  to  his  wife,  and 
at  her  death  to  go  to  his  children  and  their 
representatives  per  stirpes  In  equal  shares, 
and  then  to  entail  upon  the  ctiildren  of  ttis 
children  the  remainder  In  fee  of  that  part 
which  came  through  their  several  parents? 
But,  aside  from  such  a  construction  of  the 
will,  let  us  see  where  the  real  plaintiffs  in 
this  case  stand.  So  far  as  the  record  dis- 
closes, all  the  parties  at  interest  in  ttte  life 
estate  after  the  death  of  the  widow  were  sui 
Juris.  They,  in  the  usual  way,  and  following 
the  statute  In  such  cases  made  and  provided, 
instituted  In  the  court  of  ordinary  proceed- 
ings for  partition  of  the  land  In  kind.  These 
proceedings  went  forward  in  the  regular  way, 
and  resulted  in  an  award,  or  division,  which 
.set  apart  to  each  i>etItloner  his  or  her  share. 
The  executors  made  deeds  accordingly  and 
conveyed  each  separate  part  to  hinr  or  her 
who  was  entitled  to  receive  it.  The  deeds 
purported  to  convey  to  each  distributee  all 
the  right,  title,  and  Interest  A.  .M.  Watklns 
bad  at  the  time  of  his  death;  but  there  is  a 
recital  that  they  grant  and  convey  so  far 
as  the  office  of  executors  authorize  them  to 
da  In  our  opinion  the  executors  under  these 
partition  proceedings  could  not  by  any  re- 
citals convey  a  greater  interest  than  the  par- 
ties thereto  bad  in  the  estate,  and  as  against 
the  right  of  any  person  not  a  party  to  the 
partition  there  could  not  have  been  conveyed 
by  them  more  ttian  a  life  estate;  but  can 
even  this  question  be  made  by  persons  who, 
while  being  sui  Juris,  brought  about  the  par- 
tition, acquiesced  in  it,  went  Into  possession 
under  it,  recorded  their  deeds  made  by  virtue 
of  it,  and  permitted  others  to  act  and  acquire 
rights  by  reason  of  it  and  their  own  conduct 
in  respect  to  it?  Civ.  Code  1895,  §§  5151, 
5152;  Brice  v.  Sheffield,  121  Ga.  216,  48  S.  E. 
925. 

Let  us  Inquire  as  to  the  effect  of  these 
proceedings  in  partition  on  the  parties  to 
them.  Each  one  of  the  parties  applied  for 
partition,  each  one  of  them  took  his  or  her 
share,  each  went  Into  possession  of  his  or  her 
share,  and  each  one  allowed  every  other  one 
to  go  into  possession  without  protest  or  ob- 
jection.   Can  parties  so  act  and  not  be  estop- 


ped? O.  W.  Watklns  took  bis  deed,  went 
into  i>08sesslon,  put  his  deed  on  record,  and, 
upon  being  adjudged  bankrupt,  scheduled  the 
land  set  apart  to  him  as  part  of  his  estate. 
So  far  as  the  record  discloses,  none  of  the 
plaintiffs  took  any  action  in  respect  to  the 
sale  by  the  trustee  In  t>ankruptcy.  None  of 
them  objected,  and  one  of  them  became  the 
purchaser  at  the  trustee's  sale.  Can  the 
other  parties  retain  their  shares,  not  offer  to 
undo  the  division,  and  place  the  property 
where  it  stood  before,  complain  now  and  take 
away  from  Gilmore  the  land  he  purchased, 
under  ail  the  circumstances,  from  Mack  Wat- 
klns, one  of  the  petitioners  for  partition? 
We  think  not  But,  aside  from  all  this,  cah 
the  plaintiffs  recover  this  land  until  they 
show  that  O.  W.  Watklns  died  leaving  no 
children.?  He  was  entitled  to  hold  the  land 
at  least  for  life,  and,  if  he  died  leaving  child 
or  children,  they  were  entitled  to  succeed 
to  whatever  estate  he  had  and  to  own  It  In 
fee,  and,  outside  of  any  question  of  equitable 
estoppel,  his  brothers  and  sisters,  who  took 
part  in  the  dlTlsion  and  consented  to  have 
this  land  set  apart  to  him,  couid  only  be  en- 
titled to  recover  it  from  an  apparent  owner 
by  showing  that  he  left  no  children,  and  that, 
by  reason  of  that  fact,  the  land  reverted  to 
them  In  certain  proportions,  or  back  into 
the  corpus  of  the  estate.  The  record  is  silent 
as  to  whether  or  not  G.  W.  Watklns  left 
children,  and  there  is  no  presumption  either 
way,  and,  in  the  absence  of  such  proof,  there 
could  have  been  no  recovery  by  the  plaintiffs, 
or  either  of  them,  whether  they  sued  sepa- 
rately or  Jointly ;  and  the  direction  of  a  ver- 
dict by  the  court  was  therefore  proper. 

We  think  that  the  refusal  of  the  court  to 
admit  parol  evidence  as  set  out  in  the  record, 
even  if  error,  was  cured  by  the  subsequent 
ruling  admitting  it,  but  the  evidence  when  ad- 
mitted was  not  sufficient  to  establish  any  fur- 
ther concert  of  action  among  the  plaintiffs 
than  is  exhibited  by  the  partition  proceedings, 
and  their  Joint  and  several  acts  and  doings 
under  and  by  virtue  of  it.  If  the  action  of 
the  plaintiffs,  they  being  of  full  age  and  in 
every  way  competent  to  contract,  estopped 
them  to  deny  the  right  of  Mack  Watklns,  Jr., 
to  the  land  set  apart  to  him,  or  if  such  con- 
duct could  be  shown  as  matter  of  defense, 
then  the  evidence  sought  to  be  Introduced, 
and  subsequently  admitted,  was  competent  to 
illustrate  the  question  of  equitable  estoppel. 
In  the  case  of  Watklns  v.  Gilmore,  121  Ga. 
488,  49  S.  E.  598,  this  court  had  under  consid- 
eration this  will  of  A.  M.  Watklns,  and  Chief 
Justice  Simmons,  in  delivering  the  opinion  of 
the  court,  said:  "After  the  death  of  the 
widow,  the  first  life  tenant,  and  the  assent 
of  the  executors  to  the  devise  to  the  second 
life  tenant,  G.  W.  Watklns,  the  latter's  title 
to  the  life  estate  l>ecame  perfect.  This  as- 
sent of  the  executors  not  only  served  to  per- 
fect the  life  tenant's  inchoate  title  to  the  life 
estate,  but  Inured  to  the  benefit  of  the  re- 
maindermen provided  for  in  the  will.    Tbe 
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life  tenant  having  left  no  cbllilren,  tbe  re- 
mainder went  to  bl8  brothers  and  slaters,  who 
were  In  life  and  to  tbe  children  of  bis  de- 
ceased brothers  and  sisters."  In  the  case 
then  before  tbe  court  there  was,  unlike  this 
case,  proof  that  Q.  W.  Watklna  died  leaving 
no  children,  and  tbe  case  turned  upon  the 
right  of  tbe  executors  to  recover  the  land  as 
part  of  the  estate  of  A.  M.  Watklns.  Tbe 
court  held  that  having  assisted  to  tbe  dlvl- 
Blon  in  kind,  and  having  In  furtherance  of 
such  assent  made  a  deed  to  G.  W.  Watklns, 
tbe  estate  conveyed  to  him  passed  out  of  the 
executors  or  their  control,  and  ceased  to  foe 
a  part  of  the  estate  of  A.  M.  Watklns,  and 
they  could  not  recover  it.  The  ruling  in  tbe 
case  named  was  that,  upon  the  death  of  O. 
W.  Watklns,  his  part  of  tbe  estate  passed  to 
bis  brothers  and  sisters,  and  to  their  chil- 
dren. That  view  of  the  case  Is  concurred  In 
DOW,  except  that  we  have  here  for  considera- 
tion the  division  In  kind  with  all  attendant 
drcnmstances  which  intervene  between  the 
brothers  and  sisters  and  the  two  grandchU- 
dren,  all  of  full  age,  who  participated  in  the 
division,  and  this  defendant  That  case  was 
determined  solely  on  the  ground  that  the  ex- 
ecutors, having  parted  with  their  control  of 
this  property,  could  not  maintain  suit  to  re- 
cover It  We  have  seen  that  no  act  of  the 
executors  nor  of  tbe  parties  to  the  partition 
could  affect  tbe  rights  of  the  remaindermen 
not  parties  thereto;  and,  In  the  event  that 
any  such  parties,  as,  for  instance,  grandchil- 
dren of  A.  M.  Watklns,  other  than  the  two 
named  as  plaintiffs  herein,  should  survive 
their  imrents  and  become  entitled  to  sue  for 
their  remainder  interest  in  this  part  of  the 
property,  or  any  other  part  named  In  tbe 
partition,  there  would  be  a  different  case  for 
determination  from  the  one  at  bar,  which  we 
are  now  called  upon  to  decide. 

Tbe  exception  to  tbe  Judgment  of  the  court 
.In  ruling  that  the  Joint  demise  originally  in 
all  the  plaintiffs  in  error  and  Mack  Watklns, 
Jr.,  should  be  stricken  after  by  amendment  of 
plaintiffs  the  name  of  said  Mack  Watklns, 
Jr.,  bad  been  stricken  therefrom  Is  immate- 
rial, because,  in  the  view  we  have  taken  of 
the  case,  the  direction  of  a  verdict  was  prop- 
er, whether  tbe  cause  proceeded  on  the  Joint 
or  separate  demises  of  any  or  all  the  plain- 
tiffs. 

Judgment  affirmed  on  each  bill  of  excep- 
tions. Tbe  other  Justices,  except  BECK,  J., 
concur. 

Hon.  MARCUS  W.  BKCK  being  dlsqnali- 
fled,  Hon.  W.  D.  ELLIS,  Judge  of  the  su- 
perior court  of  tbe  Atlanta  circuit,  was  ap- 
pointed to  preside  in  bis  stead. 


OSTEEN  et  al.  v.  WYNN  et  al 

(Snpreme  Court  of  Georgia.     July  25,  1906.) 

1.  Dn5i>— CoHSTKUcnoM— Dbsceiption. 

A  description  of  land,  located  in  a  county 
which  is  laid  oS  by  government  survey  into 


square  land  lots,  as  all  of  a  named  lot  except  60 
acres  In  the  southeast  corner,  means  all  the  land 
included  In  tbe  lot  except  60  acres,  located  by 
taking  the  southeast  comer  as  a  base  point  from 
which  two  sides  of  the  excepted  land  shall  ex- 
tend equal  distances  so  as  to  Include  by  i>arallel 
lines  50  acres,  and  la  snfflclently  definite. 

[Ed.  Note.— For  cases  In  jiolnt,  see  Cent  Dig. 
vol.  16,  Deeds,  tl  816-886.1 

2.   SaMB— RXPUOHANCT  IN  DESCBIFTIOir. 

Where  a  deed  contaiqs  two  descriptions  of 
the  land  conveyed,  one  general  and  the  other 
particular,  if  there  is  any  repugnance,  the  lat- 
ter will  prevail.  So  where  a  deed  conveys  sev- 
eral lots  of  land  by  number,  and  all  of  a  named 
lot  except  50  acres  in  tlie  southeast  corner,  fol- 
lowed by  tbe  words,  "known  as  the  Wooldridge 
plantation,"  the  latter  words  are  but  matter  of 
further  description. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  U  81S-3S5w] 

8.   BOUHDABiaS— MXTHODB  ov  ESTABLISHiaeni 
— ACQUIESCENCI. 

An  unascertained  or  disputed  boundary  line 
between  cotermlnua  proprietors  may  be  estab- 
lished: (1)  By  oral  agreement,  if  the  agreement 
be  accompanied  by  actual  iKissession  to  the 
aereed  line,  or  is  otherwise  duly  executed ;  or 
(2)  by  acquiescence  for  seven  years  by  the  acts 
or  declarations  of  the  owners  of  adjoining  land, 
as  provided  in  Civ.  Code  1886,  t  8247. 

(a)  If  the  line  be  established  by  oral  agree- 
ment, and  possession  be  held  to  it.  It  Is  not 
necessary  to  tbe  validity  of  such  agreement  that 
the  possession  continue  for  20  years. 

(b)  In  order  that  a  line  mav  be  established  by 
acquiescence  for  seven  years  by  the  acts  or  dec- 
larations of  the  owners  of  adjoining  land,  it  Is 
not  essential  that  tbe  acquiescence  be  manifest- 
ed by  a  conventional  agreement 

[Ed.  Note.— For  cases  In  point  see  Cent  Die 
vol.  8,  Boundaries,  {f  282-242.] 

4.  Samb— Binding  Efteot. 

When  a  line  has  been  located  by  an  execut- 
ed parol  agreement  between  tbe  coterminoos  pro- 
prietors, or  established  by  seven  years'  acqui- 
escence, as  provided  by  Giv.  Code  1895,  i  SZil, 
the  line  thus  located  and  established  is  binding 
on  the  grantees  of  the  coterminous  proprietors. 

SEd.  Note.— For  cases  In  point  see  Cent  Die. 
.  8,  Boundaries,  SI  23^242.] 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cliattaboocbee 
County;  W.  A.  Uttle,  Judge. 

Action  by  E.  J.  and  R.  U  Wynn  against 
J.  W.  Osteen  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Reversed. 

B.  J.  and  R.  L.  Wynn  filed  their  petition 
against  J.  W.  Osteen  and  others  to  recover 
damages  for  trespass  already  committed  by 
reason  of  defendants  having  entered  upon  de- 
scribed land  of  plaintiffs  with  their  sawmHI 
and  sawed  timber  thereon,  and  to  enjoin  de- 
fendants from  further  trespass.  Plaintiffs  al- 
lege that  they  are  tbe  owners  of  a  certain 
tract  of  land  containing  all  of  lot  No.  140  In 
tbe  Thirty-Third  district  of  Chattahoochee 
county,  except  50  acres  In  the  southeast  cor- 
ner. Defendants  purchased  the  timber  on  the 
50  acres  of  this  lot,  which  was  excepted  in 
plaintiffs'  conveyance,  but  have  not  confined 
their  operations  to  the  50  acres  so  purchased, 
having  located  their  mill  beyond  tbe  borders 
of  tbe  50  acres,  and  have  cut,  or  are  proceed- 
ing to  cut,  timber  belonging  to  plaintiffs  Im- 
mediately   surrounding    the    60-acre    tract. 
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Tbey  pray  for  damages  for  the  timber  cut, 
and  for  an  Injunction  to  prevent  further  tres- 
pass.  Defendants  filed  a  demurrer  to  the 
petition,  which  was  overruled,  and  they  ex- 
cepted pendente  lite.  They  answered,  admit- 
ting that  they  had  a  sawmill  located  In  the 
southeast  portion  of  lot  No.  140,  but  denying 
that  their  mill  was  located  on  plaintiffs'  land, 
or  that  they  had  sawed  any  of  their  timber. 
They  allege:  That  all  the  timbered  land  in 
the  southeast  corner  of  lot  No.  140  belongs  to 
Dr.  C.  N.  Howard,  and  that  plaintiffs'  line 
nms  on  the  edge  of  the  timber,  but  does  not 
embrace  any  of  it;  that  plaintiffs'  predeces- 
sors In  title  agreed  to  the  outside  edge  of  all 
this  woodland  to  be  the  line  between  these 
two  tracts  of  land,  and  have  recognized  this 
boundary  to  be  the  line  for  more  than  seven 
years. 

On  the  trial  the  plaintiffs  Introduced  a  deed 
from  James  B.  Moore  to  R.  L.  Wynn,  dated 
February  1,  1893,  recorded  February  10, 1893, 
upon  a  consideration  of  1,500,  to  "all  of  lots 
of  land  Nos.  148  and  149,  of  202%  [acres] 
each,  more  or  less,  and  all  of  lot  147  except 
12  acres  off  the  northeast  comer,  all  of  lot 
140  except  50  acres  off  the  southeast  comer 
thereof,  and  all  of  lot  141  except  38  acres  off 
the  northern  one-fourth  of  said  lot,  said  tract 
of  land  aggregating  850  acres,  more  or  less,, 
and  being  in  the  Thirty-Third  district  of  orig- 
inally  Lee,  now  Chattahoochee,  county,  Geor- 
gia." Also,  a  deed  from  R.  L.  Wynn  to  E.  J. 
Wynn.  dated  April  13,  1895,  recorded  Decem- 
ber 2,  1895,  consideration  $750,  conveying  a 
one-half  interest  In  the  same  land,  similarly 
described,  except  that  It  concluded  with  these 
words:  "Said  lands  Icnown  as  the  Wooldridge 
plantation  on  the  Cusseta  and  Jamestown 
Road."  B.  J.  Wynn  testified  that  he  and  his 
brother  had  been  in  possession  of  the  land  so 
conveyed  since  the  dates  of  their  respective 
deeds,  and,  along  with  other  lands,  had  cul- 
tivated a  considerable  portion  of  lot  140,  that 
he  had  considered  he  owned  all  the  lot  ex- 
cept 60  acres  in  the  southeast  comer,  and 
that,  while  he  did  not  know  where  the  line 
ran,  he  claimed  all  the  land  conveyed  to  him, 
which  was  all  the  lot  except  50  acres  in  the 
southeast  corner.  Recently  he  had  the  50 
acres  measured  off,  and  found  defendants  had 
located  their  mill  on  plaintiffs'  land,  and  there 
were  between  19  and  21  acres  of  timber  cut 
by  defendants  beyond  the  I  hie  of  Howard's 
50  acres,  as  shown  by  a  survey  thereof.  The 
testimony  of  Howard  tended  to  show  that  at 
the  time  he  purchased,  in  1872,  Mr.  Wool- 
dridge, the  common  grantor  of  the  predecessors 
in  title  of  both  plaintiffs  and  defendants,  had 
owned  two  places,  one  known  as  the  "Hard- 
away  Place,"  and  the  other  as  the  "Wool- 
dridge Home  Place";  a  part  of  lot  140  being 
In  each  of  these  places.  He  and  his  brother 
purchased  what  was  known  as  the  Harda- 
way  place,  and  at  the  time  they  purchased  It 
Mr.  Wooldridge  pointed  out  the  line  as  going 
to  the  edge  of  the  woods,  which  were  on  the 
Hardaway  place,  and  were  at  that  time  sur- 


rounded by  a  fence  which  remained  for  many 
years  until  It  rotted  or  was  burned  down,  and 
the  line  of  the  place  which  he  had  thus  pur- 
chased Included  all  the  woods  in  the  south- 
east comer.  Mr.  Wooldridge  had  previously 
deeded  his  home  place  to  his  wife  and  chil- 
dren when  he  sold  the  Hardaway  place  to 
Howard  and  his  brother,  and  the  line  as 
pointed  out  had  always  been  recognized  by 
them.  He  went  into  possession  of  the  Hard- 
away place  In  1872,  and  the  fence  was  not 
wholly  destroyed  for  12  or  15  years  there- 
after, and  as  recently  as  five  years  ago  there 
were  signs  of  rails  around  the  woods.  He 
had  returned  it  for  taxes  as  50  acres  of  lot 
140,  and  did  not  know  there  were  more  than 
50  acres  until  rectntly,  when  it  had  been  sur- 
veyed and  measuied.  Under  his  purchase  he 
had  acquired  from  Wooldridge  all  the  Hard- 
away place,  and  the  timber  In  dispute  was 
and  had  always  l>een  recognized  as  a  part  of 
the  Hardaway  place,  and  never  as  part  of  the 
Wooldridge  home  place.  By  a  number  of  oth- 
er witnesses,  including  several  of  the  chil- 
dren of  Mr.  Wooldridge,  it  was  shown  that 
until  they  parted  with  the  title  and  posses- 
sion of  the  land,  some  time  prior  to  R.  L. 
Wynn's  purchase  in  1893,  they  had  always 
regarded  the  edge  of  the  woods  as  the  bounds 
ary  line  betweai  the  Wooldridge  home  place 
and  the  Hardaway  place,  and  that  Howard's 
land  Included  the  woods,  and  his  line  extend- 
ed to  the  edge  of  the  woods.  The  deed  from 
Wooldridge  to  the  Howards  described  the 
land  as  "lying  and  being  in  the  Thirty-Third 
district  of  Chattahoochee  county,  known  and 
distinguished  in  the  plan  of  said  district  as 
the  following  lots  and  parts  of  lots,"  naming 
them,  and  Including  "fifty  acres  in  the  south- 
east comer  of  lot  No.  140,"  which  was  follow- 
ed by  other  matters  of  description.  The  Jury 
returned  a  verdict  for  the  plaintiffs.  The  de- 
fendants filed  a  motion  for  a  new  trial,  whlcb 
being  overruled,  they  excepted. 

Ootchins  8c  Chappell,  J.  E.  Chapman,  C.  C. 
Mlnter,  and  Herbert  Howard,  for  plaintiffs  In 
error.  S.  B.  Hatcher  and  J.  H.  Martin,  for 
defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above),  i.  The  demurrer  raises  the  question 
of  the  sufficiency  of  the  description  of  the 
land  upon  which  the  trespass  was  alleged  to 
have  been  committed.  The  petition  alleged 
that  the  plaintiffs  were  the  owners  of  land 
lot  No.  140  In  the  Thirty-Third  district  of 
Chattahoochee  county,  except  60  acres  in  the 
southeast  comer,  and  that  the  defendants  had 
cut,  and  were  proceeding  to  cut,  the  timber 
thereon  immediately  surrounding  the  except- 
ed 50  acres.  Judicial  notice  will  be  taken 
that,  as  to  lots  of  land  laid  out  by  state  sur- 
vey in  this  county,  each  contains  202%  acres, 
and  is  In  the  form  of  a  square.  Huxford  v. 
Southern  Pine  Co.,  124  Oa.  182,  62  S.  B.  489. 
A  conveyance  of  50  acres  In  the  southeast  cor- 
ner of  such  a  lot  of  land  has  been  held  to  con- 
tain a  sufficient  description.   The  cornerot  tbe 
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lot  is  to  be  taken  as  a  base  point  trom  wblch 
two  Bides  of  the  tract  of  land  shall  extend 
equal  distances,  so  as  to  Inclose  by  parallel 
lines  the  quantity  of  land  conveyed.  Pajrton 
T.  McPhanl,  128  Ga.  BIO,  58  8.  E.  50 ;  Wilkin- 
son V.  Koper,  74  Ala.  140 ;  Walsh's  Lebsee  v. 
Ringer,  2  Ohio,  327,  15  Am.  Dec.  555.  The 
petition  therefore  describes  the  land  as  lot 
140  except  a  square  in  the  southeast  corner 
containing  50  acres,  and  the  timber  wblch 
it  is  alleged  Is  being  wrongfully  removed 
was  described  as  located  on  this  lot  of  land 
Immediately  surrounding  the  quadrangular 
area  excepted  In  the  defendant's  deed,  and 
the  description  was  su£Bciently  definite. 

2.  The  first  ground  of  the  amended  motion 
complains  of  the  following  charge  to  the  Jury: 
■The  deed  from  R.  L.  Wynn  to  B.  J.  Wynn 
had  the  legal  effect  of  vesting  in  El.  J.  Wynn 
one-half  undivided  Interest  In  all  the  land 
wblch  R.  L.  Wynn  had  in  the  lots  mentioned, 
among  others  in  all  of  lot  140  except  50  acres 
ta)  the  southeast  comer  of  the  lot.  These 
lands  are  designated  as  the  Wooldrldge  planta- 
tion OD  the  Cnsseta  and  Jamestown  Road, 
and  those  words — ^that  is,  that  they  are 
known  as  the  Wooldrldge  plantation  on  the 
Cnsseta  and  Jamestown  Road — are  matters  of 
further  description  of  the  land."  The  error 
alleged  is  that  the  deed  described  only  con- 
veyed Bocfa  interest  of  R.  L.  Wynn  "in  so 
much  of  tot  140  as  was  included  In  what  was 
known  as  the  Wooldrldge  plantation,  whether 
more  or  less  than  50  acres  of  lot  140,  and  be- 
cause tlie  reference  to  the  Wooldrldge  planta- 
tion was  not  a  further  description  of  the  50 
acres,  bnt  50  acres  was  a  further  description 
of  the  Wooldrldge  plantation,"  and  the  de- 
scription, "known  as  the  Wooldrldge  planta- 
tion," was  one  of  higher  dignity,  and  should 
prevail  over  the  description  "50  acres  In  lot 
Ko.  140."  Where  a  deed  contains  two  de- 
scriptions of  the  land  conveyed,  one  general 
and  the  other  particular,  if  there  is  any  re- 
pugnance, the  latter  will  prevail.  Hannibal, 
etc.,  R.  Co.  v.  Green,  68  Mo.  169;  2  Devlin 
on  Deeds  (2d  Ed.)  <  1039;  5  Cyc.  880;  Ty- 
ler's Law  of  Boundaries,  29;  Shackelford  v. 
Orris,  129  Ga.  791,  at  page  794,  59  S.  B.  772. 
The  description  here  was  of  definite  lots  and 
parts  of  lota,  and  under  Payton  v.  McPhaul, 
128  Ga.  510,  58  S.  B.  50,  all  of  lot  140  was 
conveyed  except  a  square,  embracing  50  acres 
in  the  southeast  comer.  The  added  words, 
"laiown  as  the  Wooldrldge  plantation,"  were 
a  general  description,  and  must  yield  to  the 
previous  definite  and  particular  description. 
It  was  therefore  not  error  for  the  court  to 
diai^  that  this  deed  conveyed  all  of  lot  140 
except  50  acres  in  the  southeast  comer,  and 
that  the  words  "known  as  the  Wooldrldge 
plantation"  were  matter  of  further  descrip- 
tioo.  Nor  do  we,  in  the  light  of  what  has 
Just  been  said,  find  any  errors  In  the  second, 
third,  fourth,  sixth,  seventh,  and  ninth 
grounds  of  the  amended  motlcm  complaining 
of  certain  charges  of  the  court  relative  to  the 
effect  of  the  descriptions  In  the  several  deeds. 


Nor  do  we  think  be  erroneously  construed  the 
contentions  of  the  parties,  or  diverted  the 
minds  of  the  jury  from  the  real  contentions. 
3.  The  eighth,  tenth,  and  twelfth  grounds 
of  the  motion  complain  of  charges  of  the 
court  that  if  there  was  any  agreement  be- 
tween the  coterminous  proprietors  as  to  a  di- 
viding line,  and  that  agreement  continued  for 
a  period  of  20  years,  the  effect  of  the  agree- 
ment would  be  to  establish  the  agreed  line  as 
the  dividing  line  between  the  two  tracts. 
These  charges  are  alleged  to  be  an  erroneous 
statement  of  the  law  concerning  convention- 
al boundary  lines,  in  that  it  Includes,  as  an 
element  necessary  to  the  validity  of  such  an 
agreement,  an  observance  of  It  for  a  period 
of  time  not  less  than  20  years.  On  the  sub- 
ject of  acquiescence,  the  court  charged:  "In 
order  for  acquiescence  to  be  binding  on  the 
parties.  It  must  be  shown  by  the  evidence,  in 
the  first  places  that  there  was  an  acquies- 
cence, that  is,  both  parties  agreed  that  a  par- 
ticular place  was  the  Hue  between  the  60 
acres  of  lot  140,  and  not  only  having  agreed 
to  it,  but  that  the  agreement  continued  for  a 
period  of  7  years  or  more,  and  possession 
was  respectively  had  under  such  agreement" 
This  charge  is  said  to  be  erroneous,  because 
it  makes  an  agreement  and  possession  under 
such  agreement  for  7  years  necessary  to  ac- 
quiescence, and  because  It  confounds  acquies- 
cence with  agreement.  In  Farr  v.  Woolfolk, 
118  Ga.  277,  45  S.  B.  230,  this  court  pointed 
out  the  distinction  between  a  dividing  line 
established  by  acquiescence  for  7  years  by 
Acts  or  declarations  of  adjoining  landowners 
as  provided  in  Civ.  Code  1896,  §  3247,  and  a 
parol  agreement  between  coterminous  proprie- 
tors that  a  certain  line  shall  be  the  trae  di- 
viding line.  Where  there  is  room  for  con- 
troversy as  to  the  location  of  a  dividing  line, 
the  coterminous  proprietors.  Independently  of 
the  cited  Code  section,  may  orally  agree  up- 
on the  line,  and  if  the  agreement  Is  accom- 
jpanied  by  possession  to  the  agreed  line,  or  is 
otherwise  duly  executed,  such  agreement 
will  be  valid  and  binding,  and  the  line  thus 
defined  will  thereafter  control  their  deeds. 
However,  it  is  not  necessary  that  possession 
under  the  agreed  line  should  be  had  for 
20  years,  to  give  validity  to  the  agreement, 
though  the  agreement  derives  additional 
weight  from  long  acquiescence.  A  parol 
agreement  between  adjoining  landowners  to 
fix  a  boundary  line  between  their  respective 
tracts  theretofore  unascertained,  uncertain, 
or  disputed,  is  not  within  the  operation  of 
the  statute  of  frauds,  for  the  reason  that  no 
estate  is  created.  When  a  boundary  line  is 
eetabllfihed  by  consent,  the  coterminous  pro- 
prietors hold  up  to  It  by  virtue  of  their  title 
deeds,  and  not  by  virtue  of  a  parol  transfer 
of  title.  Hagey  v.  Detweller,  35  Pa.  409.  A 
line  Is  not  fixed  or  located  by  verbal  agree- 
ment unless  actual  possession  Is  had  up  to 
the  line,  or  something  be  done  to  execute  thp 
agreement  in  the  direction  of  physical  iden- 
tification, as  the  erection  of  monuments,  fen- 
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ces,  marking  of  trees,  or  the  like.  Bnt  when 
adjacent  landowners  make  a  consentlble  line 
between  their  respective  tracts,  it  Is  not  nec- 
essary that  possession  be  had  to  the  line 
for  20  years  in  order  to  establish  the  agreed 
line  as  the  divisional  line.  In  some  Jnrisdic- 
tlons  a  parol  agreement  between  adjoining 
proprietors  as  to  a  dividing  line  is  considered 
within  the  statute  of  frauds,  and  will  not  be 
enforced  unless  acted  upon  up  to  such  an  ex- 
tent as  to  make  It  inequitable  for  either  par- 
ty to  set.  up  the  true  boundary.  Meyers  v. 
Johnson,  15  Ind.  261.  But  in  this  state,  on 
the  authority  of  the  cases  cited  In  Farr  v. 
Woolfolk,  supra,  and  upon  the  strength  of 
their  reasoning,  we  have  accepted  the  doc- 
trine that.  In  the  case  of  disputed  or  uncer- 
tain boundary  between  coterminous  landown- 
ers, an  executed  parol  agreement  Is  not  with- 
in the  statute  of  frauds,  and  will  sufiBce  to 
establish  a  dividing  line.  The  charges  to 
which  exception  are  taken  conflict  with  the 
view  herein  expressed,  and  to  that  extent  are 
erroneous. 

4.  But  it  was  Insisted,  on  the  argument, 
that,  even  If  the  court  did  err  In  his  Instruc- 
tions on  the  subject  of  establishing  a  divid- 
ing line  by  acquiescence  or  agreement,  the 
errors  were  harmless,  because  the  plaintiff 
purchased  his  land  without  notice  that  any 
divisional  line  had  been  established  either 
by  acquiescence  for  seven  years  by  acts  or 
declarations  of  his  predecessor  in  title,  or 
by  any  executed  parol  agreement  There  was 
evidence  that  at  the  time  the  plaintiff  ac- 
quired his  title,  and  even  up  to  the  trial, 
there  were  Indications  of  the  former  exist- 
ence of  the  fence  along  what  the  defendant 
claims  Is  the  line  agreed  to  and  acquiesced  in 
by  the  plaintlfts*.  predecessors  In  title.  In- 
deed, there  was  no  serious  conflict  In  the 
evidence  that  the  line  which  the  defendants 
claim  to  was  acquiesced  In  by  the  declara- 
tions and  acts  of  the  plaintiffs'  predecessors 
In  title  while  clothed  with  the  title  for  more 
than  seven  years.  Nor  is  It  disputed  that 
Mr.  Wooldrldge  pointed  out  this  line  to  Dr. 
Howard  as  the  boundary  between  the  Wool- 
drldge home  place  and  the  Hardaway  place 
at  the  time  be  bargained  the  latter  tract  to 
Howard.  Although  Mr.  Wooldrldge  made  a 
deed  to  his  wife  and  children  a  few  months 
before  he  executed  the  Howard  deed,  yet  the 
trade  with  Howard  was  consummated  the  pre- 
vious year.  There  can  be  no  doubt.  In  a  con- 
test of  boundary  between  two  parties  who 
have  purchased  adjoining  tracts  from  a  com- 
mon vendor,  that  the  line  which  their  ven- 
dor had  caused  to  be  run  as  the  dividing 
line  between  the  two  tracts  before  "he  sold 
them  will  be  recognized  as  the  dividing  line 
between  the  parties  immediately  deriving  ti- 
tle from  him.  Tyler  on  Boundaries,  335. 
Will  such  dividing  line  also  bind  their  suc- 
cessors in  title?  If  we  are  right  as  to  our 
premise  that  an  executed  parol  agreement 
between  coterminous  proprietors  fixes  the 
location  where  the  estate  of  each  owner  is 


supposed  to  exist  under  bis  deed,  and  that 
each  owner  holds  thereto  by  force  of  his  deed, 
then  the  conclusion  is  irresistible  that  the 
consentlble  line  Identifies  the  boundary  as 
defined  In  the  contesting  titles.  Wood  v. 
Crawford,  75  Ga.  733;  Ingram  v.  Fisher,  70 
Ga.  745.  As  was  said  in  Miller  v.  McGlaun, 
63  Ga.  435:  "If  there  had  been  any  dispute 
on  the  point  where  the  true  dividing  line  of 
the  two  lots  ran,  and  by  agreement  of  the 
coterminous  owners  thereof  a  line  had  been 
fixed  on  as  such  true  line,  whether  the  creek 
or  any  other,  It  cannot  be  doubted  that  the 
parties  could  do  so  by  verbal  agreement,  and 
such  agreed  line  would  bind  subsequent  hold- 
ers under  either,  and  that  proof  thereof  could 
be  made  by  parol."  And  it  has  been  else- 
where held  that  an  agreement  fixing  the  lo- 
cation of  a  disputed  boundary  line  between 
two  adjoining  landowners  Is  binding  on  their 
respective  grantees.  Bartlett  t.  Young,  63 
N.  H.  265;  4  Am.  &  Eng.  Ena  L.  (2d  Ed.) 
860;  5  Cyc.  940.  By  parity  of  reasoning, 
where  the  dividing  line  is  located  by  the 
law,  L  e.,  by  acquiescence  for  seven  years  by 
acts  or  declarations  of  adjoining  landowners 
(Civ.  Code  1895,  i  3247),  such  line  becomes 
established  as  the  true  line  between  the  ad- 
jacent tracts,  and  is  binding  on  subsequent 
grantees.  It  would  emasculate  the  force  of 
the  statute  to  hold  that  a  line  becomes  es- 
tablished by  seven  years'  acquiescence,  but 
that  subsequent  grantees  must  have  notice 
that  the  Hue  has  been  acquiesced  in  before 
they  will  be  affected.  When  the  line  is  once 
established  so  as  to  bind  the  present  owners, 
their  respective  grantees  will  likewise  be 
bound.  Both  parties  claim  imder  a  common 
grantor;  the  plaintiffs'  deeds  cover  all  of  lot 
140  except  50  acres  in  the  southeast  comer, 
and  Howard's  deeds  (under  whom  the  defend- 
ants claim)  cover  the  excepted  50  acres. 
Their  respective  title  deeds  embraced  the 
whole  of  lot  140,  and,  if  the  lines  of  demar- 
cation have  never  been  established  or  ac- 
quiesced In,  the  true  line  as  ascertained  by 
a  survey  would  control  the  rights  of  these 
litigants.  On  the  other  hand,  if  the  division- 
al line  has  been  fixed  either  by  an  executed 
parol  agreement  or  the  coterminous  proprie- 
tors, or  by  seven  years'  asqulescence  by  acts 
or  declarations  of  the  adjoining  landowners, 
then  the  boundary  line  located  by  the  agree- 
ment, or  by  acquiescence,  as  provided  by  the 
statute^  will  be  taken  as  the  dividing  line 
between  the  two  properties.  Riley  v.  Qriflln, 
16  Ga.  141,  60  Am.  Dec.  726. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


WIGGINS  V.  BREWSTER. 
(Supreme  Court  of  Georgia.     July  24,  1908.) 
1.  AnvEBSE   Possession— OoRTiNUiTT  —  Deed 

— FORQEBY. 

The  evidence  was  Insufficient  to  establish 
a  prescriptive  title  in  the  plaintiff  or  his  pied- 
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eceasors  in  title,  or  to  prove  the  alleged  torserj 
of  one  of  the  defendant  ■  mnnlmenta  of  title. 

[EU.  Note. — For  caae«i  in  point,  see  Cent  Dig. 
Tol.  1,  Advene  Foiseaaion,  f|  682-600.] 

2.  Same — Etidencb. 

Where  it  becomes  a  material  part  of  a  eaae 
to  determine  whether  the  pouenion  of  land 
bT  a  iterson  ii  in  hli  own  right  or  that  of  an- 
other, evidence  ia  admissible  to  &how  that  at 
the  time  such  person  held  a  bond  for  title  to 
the  land. 

3.  QUICTING     TmX— BVIDENCB— RBIXVANOr. 

The  execotion  docket  was  irrelevant  to  any 
issae  made  In  the  case. 
(Syllabiu  by  the  Court) 

Error  from  Superior  Court,  Pollt  County; 
Price  Edwarda,  Judge. 

Action  by  J.  S.  Brewster  agalnat  J.  H. 
West  and  John  Obeeks.  E.  A.  Wiggins  was 
made  party  defendant  Judgment  for  plain- 
tiff, and  defendant  Wiggins  brings  error. 
Reversed. 

Mtmdy  A  Hnndy,  for  plaintiff  in  error. 
Bonn  &  Bunn  and  W.  H.  Trawlck,  for  de- 
fendant In  error. 


EVANS.  P.  J.  On  July  28,  1902,  J.  S. 
Brewster  filed  bis  equitable  petition  against 
J.  H.  West  and  John  Cheeks,  alleging  that 
be  was  In  possession  of  a  described  lot  of 
land,  and  praying  that  the  defendants  be 
restrained  from  trespassing  thereon  and  that 
their  claim  of  title  thereto  be  canceled. 
West  and  Clieeks  filed  an  answer,  denying 
I  that  the  plaintlfF  bad  either  title  or  posses- 
sion of  the  land,  and  averring  that  they 
were  in  possession  as  the  agents  of  Miss  E. 
A.  Wiggins,  who  was  the  true  and  lawful 
owner.  By  amendment  Hiss  Wiggins  was 
made  a  party  defendant,  and  she  filed  an 
answer,  denying  the  plaintifTs  title  and  pos- 
session, and  averring  herself  to  be  the  owner 
of  the  premises.  She  also  filed  a  cross-pe- 
tition praying  affirmative  relief.  The  case 
came  on  for  trial,  and  a  verdict  was  returned 
in  favor  of  the  plaintiff.  A  motion  for  a 
new  trial  was  made  by  the  defendant,  which 
was  denied,  and  she  excepted. 

1.  The  plaintiff  submitted  evidence  tend- 
b>g  to  show  that  in  1885  or  1886  J.  T.  Gam- 
er and  T.  A.  Berry  bargained  for  the  land 
in  controversy  from  J.  O.  Rogers,  taking 
Rogers'  bond  for  title-.  Soon  after  their  pur- 
chase they  cut  the  timl)er  from  the  land.  On 
December  2,  1800,  Rogers  executed  a  deed 
to  J.  T.  Gamer  and  T.  A.  Berry.  Towards 
the  close  of  the  year  1888  Gamer  and  Berry 
verbally  bargained  the  land  to  James  Dia- 
mond, who  moved  on  the  land,  cleared  about 
two  acres,  and  bnllt  an  Inexpensive  house. 
After  two  years'  occupancy  Diamond  rescind- 
ed his  contract  of  sale  with  his  vendors'  con- 
sent and  moved  off  the  land.  When  Dia- 
mond vacated  the  land  J.  H.  West  moved  a 
tenant  into  the  house.  Gamer  and  Berry 
beard  about  it,  and  went  on  the  land  to 
forbid  Wesfs  occupancy  of  the  house.  A 
dispute  arow  over  the  right  to  the  posses- 


sion, wliich  culminated  in  a  fistic  encounter 
between  Garner  and  West.  After  the  com- 
batants were  separated  an  agreement  was 
reached  whereby  Garner  and  Berry  sold 
their  Interest  in  the  land  to  W.  M.  &  J.  H. 
West  for  |S6,  and  gave  their  bond  to  W. 
M.  &  J.  H.  West,  conditioned  to  make  them 
title  on  the  payment  of  f65  on  the  16th  of 
November  thereafter.  The  bond  was  dated 
August  29, 1892,  and  was  afterwards  assigned 
as  follows:  "Messrs.  Gamer  and  Berry: 
Please  make  deed  to  the  within  as  W.  A. 
Camp  may  direct  This  March,  1893.  [Sign- 
ed] W.  M.  &  J.  H.  West."  This  transfer 
was  signed  by  J.  H.  West  W.  M.  West 
was  the  father  of  J.  H.  West,  and  they  were 
partners  in  their  farming  operations.  Pur- 
suant to  this  transfer  Gamer  and  Berry,  on 
March  21,  1803,  conveyed  the  land  to  LilUe 
M.  Camp  at  the  direction  of  W.  A.  Camp. 
On  April  1,  1893,  Llllie  M.  Camp  conveyed 
this,  with  other  land,  to  the  Travelers'  In- 
surance Company  to  secure  a  loan,  and  on 
Febraary  22,  1896,  she  made  her  warranty 
deed  to  the  Travelers'  Insurance  Company. 
Brewster  purchased  from  the  Travelers'  In- 
surance Company,  and  claims  the  right  of 
possession  under  a  bond  of  title  from  his 
vendor.  The  defendant  Wiggins  exhibited 
paper  title  from  the  state,  the  last  link  of 
which  was  a  deed  from  W.  M.  West  to  her- 
self, dated  January  2,  1800.  This  latter 
deed  was  attacked  as  a  forgery. 

The  defendant  Wiggins,  having  traced  title 
in  herself  from  the  state,  wotild  be  entitled  to 
prevail  In  the  trial,  unless  the  evidence  es- 
tablished that  she  lost  her  title  by  the  ad- 
verse possession  of  the  plaintiff  or  his  pred- 
ecessor in  title.  The  evidence  leaves  an  in- 
terval of  two  or  more  years  from  the  cut- 
ting of  the  timber  by  Garner  and  Berry  to 
the  sale  of  the  land  to  Diamond.  This  break 
in  the  continuity  of  possession  prevents  the 
possession  under  Diamond  from  being  tacked 
to  the  possession  evidenced  by  cutting  the 
timber.  From  the  time  that  Diamond  left 
the  land,  in  1800  or  1891,  J.  H.  West  con- 
trolled the  land,  though  his  possession  was 
more  remittent  than  continuous.  If  we  ad- 
mit the  soundness  of  the  argumoit  of  the 
defendant  In  error  that  the  bond  for  title 
from  Gamer  and  Berry  to  W.  M.  &  3.  B. 
West,  and  its  transfer  by  West  to  Camp, 
was  sufficient  to  establish  that  during  this 
time  the  possession  of  J.  H.  West  inured  to 
Gamer  and  Berry,  still,  after  Gamer  and 
Berry  had  conveyed  to  Camp,  the  possession 
of  West,  in  the  absence  of  proof,  would  not 
be  referable  to  a  title  or  claim  of  title  which 
he  bad  previously  transferred.  The  date  of 
the  transfer  of  the  bond  for  title  from  Gar- 
ner and  Berry  to  Camp  was  less  than  seven 
years  from  the  beginning  of  Diamond's  oc- 
cupancy of  the  land.  No  witness  testified 
that  West  was  asserting  title  to  the  land, 
or  (daiming  possession  under  any  title  which 
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be  attempted  to  net  ap.  On  the  contrary,, 
West  testified  that  Miss  Wiggins  was  a  mem- 
ber of  his  household,  and  that  at  all  times 
be  was  protecting  and  asserting  her  title, 
by  putting  tenants  In  possession  and  collect- 
ing the  rents  for  the  benefit  of  his  principal. 
In  order  to  be  efFective,  the  adverse  posses- 
sion of  an  occupant  of  land  must  be  hostile 
to  the  true  owner  and  under  a  claim  of  right 
There  must  be  no  recognition  of  title  In  any 
other  person  save  the  prescriber.  From  a 
careful  perusal  of  the  brief  of  evidence  we 
think  the  evidence  falls  by  this  test,  and 
is  insufiScient  to  show  a  prescriptive  title  In 
the  plaintiff  or  his  predecessors  in  title. 
There  was  an  attack  of  forgery  made  on 
the  deed  from  W.  M.  West  to  B.  A.  Wiggins, 
dated  January  2,  1890.  Tbe  deed  was  not 
recorded  until  a  short  time  before  the  insti- 
tution of  the  salt  It  appears  that  on  the 
Interlocutory  hearing  the  court  ordered  the 
deed  Impounded,  and  on  tbe  trial  of  the 
case  the  original  deed  could  not  be  found. 
Tbe  only  witness  offered  to  prove  the  forgery 
was  the  attesting  magistrate,  who  was  un- 
able to  remember  the  transaction,  but  who 
said  that  be  would  not  deny  that  he  may 
have  witnessed  tbe  deed.  On  the  part  of 
the  defendant  the  other  witness  to  the  deed 
was  introduced,  and  he  testified  that  be  saw 
the  maker  and  attesting  magistrate  sign 
the  deed,  and  that  he  signed  it  as  a  witness. 
Another  witness  also  testified  that  the  sig- 
nature of  both  maker  and  witnesses  were 
genuine.  Tbe  evidence  was  insufficient  to 
show  that  the  deed  was  a  forged  Instrument 

2.  The  defendant  objected  to  the  bond  for 
title  from  Oamer  and  Berry  to  W.  M.  & 
J.  H.  West  with  tbe  transfer  thereon,  being 
received  in  evidence.  The  plaintiff  contend- 
ed that  bis  predecessors  in  title  had  been  In 
adverse  possession  of  the  land  under  color 
of  title  for  more  than  seven  years.  It  ap- 
pealed that  from  the  date  of  the  transfer 
J.  H.  West  had^  put  certain  tenants  in  the 
bouse.  Tbe  defendant  contended  that  West 
was  acting  as  her  agent  in  this  regard,  as 
the  plaintiff  contended  that  West's  posses- 
sion was  by  virtue  of  the  bond,  and  there- 
fore consistent  with  the  plaintUTs  title.  Tbe 
evidence  Illustrated  this  issue,  and  was  there- 
fore admissible. 

3.  Tbe  c»urt  allowed  the  plaintiff  to  intro- 
duce the  execution  docket,  showing  the  rec- 
ord of  eight  or  ten  executions  against  W.  M. 
&  J.  H.  West  over  the  objection  of  irrele- 
vancy. Upon  the  disclaimer  of  title  by  J. 
H.  West  and  the  coming  in  of  the  answer  of 
Miss  Wiggins,  the  suit  proceeded  against 
ber.  We  do  not  see  how  her  title  could  be 
affected  by  the  liens  against  third  parties. 
We  think  tbe  evidence  should  have  been  re- 
I>elled  as  irrelevant 

Judgment  reversed.  All  the  Justices  con- 
cur. 


A.  B.  BAXTER  &  CO.,  Inc.,  v.  ANDREWS. 
(Supreme  Court  of  Georgia.     July  22,  1908.) 

1.  Oabnibhment  —  Pbofebtt  Scbjbot  — Tax 
dok  by  nokbesioent. 

A  debt  due  by  a  resident  of  this  state  to  a 
nonresident  may  be  reached  by  garnishment  pro- 
ceeding sued  out  upon  a  tax  execution  issued  by 
a  tax  collector  for  a  special  tax  due  the  state 
by  auch  nonresident. 

rE>l.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  24,  Gamiahment  H  146,  147.] 

2.  Same. 

This  is  true  notwithstanding  the  debt  due 

the  nonresident  may  have  been  payable  In  the 

state  where  the  creditor  of  the  garnishee  resided. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vcd.  24,  Garnishment  H  146,  147.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ctourt  Muscogee 
Ck)unty;   J.  H.  Martin,  Special  Judge. 

Garnislunent  proceedings  by  D.  A.  An- 
drews, tax  collector,  against  A.  B.  Baxter  & 
Co.,  Incorporated.  Judgment  for  plalntill, 
and  defendant  brings  error.    Affirmed. 

A.  B.  Baxter  &  Co.,  Incorporated,  tbe 
plaintiff  In  error,  was  in  the  year  1904,  from 
January  until  some  time  in  February,  en- 
gaged in  Columbus,  Ga.,  as  brokers  or  deal- 
ers in  futures.  In  February  of  tbe  year 
1004,  Baxter  &  Co.  failed.  The  tax  collec- 
tor issued  a  fl.  fa.  for  the  special  state  tax 
of  $1,000  for  that  year.  This  fl.  fa.  was 
levied  upon  tbe  office  furniture  of  Baxter  & 
(3o.,  which  was  sold,  and  the  proceeds  ap- 
plied to  the  execution.  No  other  property 
was  found.  While  Baxter  &  Co.  were  en- 
gaged in  business,  and  up  to  th)e  time  and 
date  of  their  failure,  they  transacted  their 
banking  business  with  the  Fourth  National 
Bank  of  Columbus,  Ga.,  as  a  depository.  E. 
W.  Wood  was  the  local  agent  or  manager  up 
to  the  time  of  fidlure,  and  deposits  were 
made  In  said  bank  In  the  name  of  A.  B. 
Baxter  &  Co.,  Inc.,  and  additional  deposits 
were  made  in  the  name  of  E.  W.  Wood,  man- 
ager of  A.  B.  Baxter  &  Co.,  thus  making  two 
deposits.  Tbe  deposit  in  the  name  of  A.  B. 
Baxter  &  Co.  was  not  subject  to  the  check 
of  the  local  manager,  B.  W.  Wood,  but  It 
Is  set  forth  in  the  answer  of  the  garnishee, 
tbe  bank,  that  it  was  payable  in  New  York, 
tbe  residence  of  A.  B.  Baxter  &  Ck>.,  by- 
New  Tork  draft  >nd  sometimes  by  wire, 
npon  the  order  of  Baxter  &  Co.  from  New- 
York.  The  deposit  was  general  and  not  spe- 
cial. 'The  money  would  be  forwarded  to 
Baxter  &  Co.  by  New  Yoi*  check  or  by  wire. 
The  deposit  was  not  checked  against  but 
this  garnishee,  after  such  deposits  were 
made,  and  after  notification  to  the  defendant 
in  New  York,  would  pay  the  same  by  its 
check  on  its  New  York  correspondent  or  by 
wire,  as  requested."  The  deposit  to  the  ac- 
count of  B.  W.  Wood,  as  manager  of  A.  B. 
Baxter  &  Co.,  was  subject  to  check  by  the 
local  manager,  though  the  deposit  belonged 
to  Baxter  &  Co.,  residents  of  New  York.   An- 
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drews,  tax  collector,  upon  tbe  fl.  fa.  issned  tor 
this  special  tax.  Issued  garnishments  wbich 
were  serred  upon  the  Fourth  National  Bank 
as  gamlBhee,  who  answered,  In  substance,  as 
above  stated,  but  somewhat  more  in  detail. 
Baxter  4b  Co.  were  nonresidents  of  Georgia 
and  residents  of  New  York.  At  the  time  of 
the  aerrice  of  the  garnishments  they  bad 
ceased  to  do  bnainess  in  Georgia.  They  had 
no  agents  in  Georgia.  The  answer  and  tbe 
amended  answers  were  not  traversed  or  de- 
Died.  The  defendants  B()ecially  appeared  and 
protested  against  the  Jurisdiction  of  the  court, 
and  moved  for  a  dismissal  of  tbe  garnishment 
proceedings  upon  tbe  grounds  therein  set 
forth,  which  are,  in  substance,  as  follows: 
(1)  That  it  appeared  from  the  answer  of  tbe 
garnishee  that  Baxter  &  Co.  were  nonresi- 
dents of  Gewgia.  That  the  garnishee  was 
indebted  to  these  nonresidents  on  a  gener- 
al deposit  payable  in  New  York,  which  debt 
was  sought  to  be  reached  by  the  garnish- 
ment proceedings.  That  the  debt  was  a  gen- 
eral deposit  In  tbe  garnishee  bank,  constitut- 
ing a  loan.  That  the  situs  of  tbe  debt,  the 
chose  In  action,  due  to  Baxter  &  Co.  by  the 
gamisbee  bank,  was  with  the  creditor,  Bax- 
ter* Co.,  In  a  foreign  state,  and  was  not  with- 
in tbe  Jurisdiction  of  the  trial  court,  the  de- 
fendant having  done  nothing  to  enable  tbe 
court  to  acquire  Jurisdiction  of  its  personal 
property.  (2)  That  the  trial  court  was  with- 
out Jnrisdictlon  to  render  a  binding  Judgment 
condemning  the  debt  or  chose  In  action  due 
to  a  nonresident  defendant.  The  court  over- 
ruled the  motion,  and  the  defendant  except- 
ed. Andrews,  tax  collector,  introduced  in 
evidence  the  tax  fl.  fa.  with  the  entries  of 
levy  tbereon  of  the  service  of  garnishments, 
and  of  the  sale  of  personal  chattels  under 
the  lerry  and  the  application  of  the  proceeds 
to  the  reduction  of  the  fl.  fa.,  and,  there  be- 
ing no  other  evidence,  moved  for  a  Judg- 
ment against  Baxter  &  Co.  and  the  surety 
on  the  bond  dissolving  the  garnishment  and 
a  Judgment  against  the  funds  In  the  hands 
of  the  Kamiabee,  Baxter  &  Co.,  still  special- 
ly appearing  for  such  purpose,  objected  to 
such  Judgments  being  rendered,  upon  the 
gnmnd  that  the  answer  of  the  garnishee 
bad  not  been  traversed,  and  that  Andrews, 
tax  collector,  was  not  entitled  to  Judgment 
upon  such  answer,  that  tbe  defendant  was  a 
nonresident  of  Georgia,  residing  In  the  state 
of  New  York,  and  the  debt  due  by  the  gar- 
nlsbee  was  due  and  payable  in  New  York, 
and  that  the  court  was  without  Jurisdiction 
of  the  defendant  and  without  Jurisdiction  to 
seize  snch  debt.  The  court  overruled  the  ob- 
jections, and  rendered  Judgment  against  the 
defendant  and  against  the  debt  due  by  tbe 
gBmiBbee  To  this  Judgment  defendant  ex- 
«q)ted- 

Charlton  E.  Battle,  for  plaintiff  in  error. 
T.  T.  Miller,  for  defendant  in  error, 

BBCK,  X  (after  stating  the  facts  as  above). 
Tbe  plaintiff  In  error,  In  the  maintenance  of 


I  tbe  position  taken  by  it,  contends  that  un- 
der the  laws  of  Georgia  the  situs  of  a  debt 
is  with  the  creditor,  and  that,  where  it  ap- 
pears that  the  creditor  is  a  nonresident,  the 
courts  of  this  state  are  without  Jurisdiction 
to  entertain  garnishment  proceedings  which 
seek  to  seize  or  hold  the  debt  due  to  such 
nonresident  It  is  insisted  that  the  rule  Just 
stated,  relative  to  tbe  situs  of  a  debt,  is 
general  and  capable  of  universal  application 
imder  the  decisions  of  our  court.  However 
varied  and  conflicting  may  be  the  decisions 
of  other  courts  In  this  country,  touching  the 
universal  applicability  of  that  rule,  and  sev- 
eral decisions  of  our  court  cited  In  support 
of  the  theory  advanced,  an  examination  of 
those  cases  shows  that  each  of  them  which 
touches  the  question  under  consideration  was 
an  attachment  case ;  but  in  several  of  them 
very  broad  language  Is  used,  broad  and  gen- 
eral enough  in  fact  to  support  counsel  for 
plaintiff  in  error  in  the  position  taken  in  his 
brief.  In  the  case  of  High  v.  Padrosa,  119 
Ga.  648,  46  S.  E.  859,  It  was  said:  "In  the 
case  of  Central  Railway  Company  v.  Brlnson, 
lOe  Ga.  354,  34  S.  E.  597,  77  Am.  St  Rep.  382, 
which  was  followed  In  Johnson  v.  Southern 
Railway  Company,  110  Ga.  303,  34  S.  E.  1002, 
each  being  a  decision  by  six  Justices,  the  rule 
that  the  residence  of  the  creditor  flxes  the 
situs  of  the  debt  was  recognized  and  applied 
In  garnishment  cases.  This  rule  was  also  ap- 
plied in  the  cases  of  Henry  v.  Lennox-Halde- 
man  Company,  116  Ga.  9,  42  S.  E.  383,  and 
Beasley  v.  Lennox-Haldeman  Company,  116 
Ga.  13,  42  S.  E.  385;  each  being  a  decision 
by  only  flve  Justices.  Application  is  now 
made  to  review  the  two  decisions  flrst  men- 
tioned. Respectable  authority  may  be  found 
on  either  side  of  tbe  questions  involved  in 
this  case;  but,  after  diligent  investigation 
and  mature  reflection,  the  court  as  consti- 
tuted when  the  decisions  referred  to  were 
rendered  adopted  and  followed  the  line  in- 
dicated in  the  opinions  in  those  cases."  But 
the  case  of  High  v.  Padrosa  is  a  case  in 
which  summons  of  garnishment  issued  in 
proceedings  begun  by  attachment  and  the 
cases  cited  in  the  decision  under  consideration 
were  of  a  similar  nature,  and  the  rulings 
there  made  are  not  necessarily  controlling  in 
the  present  case.  So  far  as  we  are  advised, 
it  has  never  been  ruled  In  this  state,  in  a  suit 
where  there  has  been  personal  service  such 
as  would  authorize  the  rendition  of  a  Judg- 
ment and  an  execution  In  personam  against 
the  defendant,  that,  although  the  defendant 
might  have  been  a  nonresident  of  this  state, 
a  debt  due  him  by  a  resident  of  this  state, 
upon  whom  summons  of  garnishment  could 
have  been  served,  was  not  liable  to  be  seized 
or  held  by  garnishment  proceedings  properly 
sued  out  Under  the  circumstances  last  sup- 
posed, the  authorities  for  holding  that  gar- 
nishment proceedings  could  be  maintained  to 
seize  and  hold  such  a  debt  are  numerous,  and 
the  reasons  in  support  of  them  seem  sound 
and  conclusive.    "Vot  most  purposes — taxa- 
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tion,  dlstrlbatlon,  etc. — it  has  long  been  a 
recognized  and  established  fiction  of  law 
that  their  situs  is  at  the  domicile  of  the 
owner.  It  would  seem  almost  impertinent  to 
remark  that  this  is  a  fiction  merely,  and  tliat 
it  is  impossible,  from  the  nature  of  things, 
for  intangible  property  to  have  an  actual 
location,  were  it  not  for  the  fact  some  courts 
and  text-writers  have  at  times  appeared  ob- 
livious to  it  Thought  it  is  not  discussed 
in  the  opinion.  Chancellor  Kent,  as  early  as 
1809,  seems  to  have  taken  it  for  granted  that 
this  fiction  does  not  apply  to  debts  when  they 
are  sought  to  be  reached  by  garnishment  in 
a  Jurisdiction  where  the  owner  does  not  re- 
side, and  the  same  doctrine  has  been  recog- 
nized and  applied  tacitly,  or  positively  and 
directly  asserted,  in  almost  every  court  of 
last  resort  in  America  to  which  the  question 
has  ever  been  submitted  since  that  time,  so. 
that,  notwithstanding  some  dissent,  and  more 
obiter,  we  may  lay  It  down  as  a  general 
proposition  that  the  residence  of  the  defend- 
ant does  not  affect  the  question  as  to  whether 
the  debt  should  be  considered  as  having  a 
situs  within  the  Jurisdiction  of  the  court  for 
the  purposes  of  garnishment,  whether  such 
principal  defendant  was  personally  served 
with  process  within  the  Jurisdiction  or  not" 
Rood  on  Garnishment  f  242.  The  writer 
from  whose  work  the  above  extract  was  taken 
cites  a  large  number  of  decisions  directly  in 
point  The  same  writer,  In  a  subsequent 
section  of  his  work,  said:  "It  is  impossible 
to  bring  harmony  out  of  chaos.  Let  us'for  a 
moment  consider  the  reason  and  nature  of 
things.  In  its  essential  elements,  a  garnish- 
ment suit  is  a  suit  brought  by  the  principal 
defendant  against  the  garnishee  in  the  name 
and  for  the  boiefit  of  the  plaintiff.  The 
plaintiff  is  empowered  by  law  to  step  into  the 
shoes  of  the  garnishee's  creditor  and  acquire 
bis  rights;  no  more,  and  no  less.  What- 
ever he  could  do,  the  plaintiff,  under  the  stat- 
utory novation  of  garnishment  may  do,  as 
his  assignee  and  attorney  in  fact  by  opera- 
tion .of  law.  Wherever  the  garnishee  could 
be  sued  by  the  defendant  for  the  demand,  he 
may  be  charged  as  garnishee  on  account  of 
it  Other  states  must  recognize  this  right 
if  they  recognize  garnishment  at  all.  This 
would  seem  to  follow  as  of  course,  and  the 
writer  offers  it  as  his  humble  opinion  that 
this  is  the  only  true  solution  of  the  matter. 
The  following  cases  declare  the  doctrine, 
and  to  these  the  reader  la  referred."  In  ad- 
dition to  submitting  several  sound  reasons  for 
the  conclusion  reached,  Mr.  Rood  again  cites 
a  large  number  of  cases  in  support  of  the 
position  taken  by  him.  With  a  large  number 
of  strong  authorities  and  well-reasoned  cases 
holding  that  a  debt  due  to  a  nonresident  may 
be  reached  by  garnishment  proceedings,  we 
are  unwilling  to  extend  the  ruling  made  by 
this  court  In  attachment  cases,  unless  the 
Issue  in  the  case  at  bar  is  of  such  a  nature 
as  will  necessarily  bring  It  within  the  rulings 
made  In  those  cases,  and,  after  a  careful 


examination  of  the  decisions  by  this  court 
above  referred  to  and  the  reasoning  upon 
which  th^  are  based,  we  are  of  the  opinion 
that  they  are  not  controlling  upon  the  ques- 
tion raised  in  this  record. 

In  the  absence  of  personal  service  or  notice, 
an  attachment  is  a  quasi  proceeding  in  rem, 
or  similar  to  such  a  proceeding.  It  depends 
entirely  upon  being  levied  by  seizure  or  by 
garnishment  If  no  property  can  be  seized. 
It  is  of  no  effect  The  process  Is  mesne,  and. 
If  a  lev^  Is  made,  the  cause  must  proceed  to 
final  Judgment  A  tax  execution  is  final,  not 
mesne,  process.  No  further  proceeding  Is 
necessary  upon  It 'than  to  levy  and  collect 
it  It  Is  more  nearly  analogous  to  an  execu- 
tion issued  upon  Judgment  In  a  common-law 
suit  The  garnishment  issued  upon  It  Is  more 
like  a  garnishment  based  upon  a  final  Judg- 
ment After  this  court  had  held  that  In  at- 
tachment cases,  debts  due  to  a  nonresident 
did  not  have  such  a  situs  as  to  authorize 
seizure  by  garnishment  as  a  basli^  for  further 
proceedings,  the  Legislature  passed  an  act 
declaring  that  they  should  have  a  situs  suflS- 
cient  for  that  purpose.  Thus  the  Legislature 
evinced  an  Intention  to  fix  the  situs  of  a 
debt  due  by  a  resident  debtor  as  sufficient- 
ly in  this  state  to  be  subject  to  gamlsb- 
ment  Acts  1904,  p.  100.  It  Is  true  that 
the  act  of  the  Legislature  only  in  terms  re- 
ferred to  attachment  cases,  but  that  was 
doubtless  because  the  situs  had  only  been  de- 
clared in  attachment  cases  not  to  Vb  suflO.- 
clently  located  In  Georgia  to  support  a  sei- 
zure by  garnishment  The  act  of  the  Legis- 
lature went  as  far  as  the  decisions  had  gone. 
We  hardly  think  that  It  was  the  legislative 
Intent  to  declare  that  the  situs  of  the  debt 
should  be  in  Georgia  to  such  an  extent  as  to 
furnish  the  basis  for  the  entire  litigation,  and 
yet  not  sufficiently  here  to  furnish  a  basis  for 
a  garnishment  based  upon  final  Judgment  or 
upon  a  tax  execution  more  nearly  analogous 
thereto  than  to  an  attachment  process.  More- 
over, it  has  been  held  that  where  a  nonresi- 
dent had  an  agent  in  Georgia  who-  sold  goods 
to  him  partly  on  a  credit  took  notes,  and 
forwarded  them  to  the  principal  office,  and 
they  were  collected  there,  or,  if  collected  in 
this  state,  the  proceeds  were  sent  to  the  prin- 
cipal office  out  of  the  state,  there  was  suffi- 
cient situs  to  authorize  the  taxation  of  such 
debts  In  this  state.  Armour  Packing  Ck>.  ▼. 
Clark,  124  6a.  8C9,  62  S.  E.  145.  In  the  pres- 
ent case  the  execution  was  for  taxes  on  ac- 
count of  the  very  business  of  the  defendant 
in  Georgia.  The  money  (which  apparently 
arose  from  the  business)  was  deposited  in  a 
bank  In  this  state.  It  does  not  appear  that 
there  was  any  specific  contract  for  Its  pay- 
ment elsewhere,  but  that  the  bank  would 
telegraph  to  the  defendant  and  would  pay 
the  money  as  directed,  or  honor  its  draft 
Thus,  there  was  a  tax  due  on  account  of  the 
business  in  Georgia,  final  process  Issued 
therefor,  on  which  a  garnishment  could  be 
based  under  the  statute,  and  money  of  the 
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defendant  deposited  In  a  bank  In  tbla  atate. 
Tbls  was  on  general  depoalt,  and  tberefore 
migbt  be  called  a  debt  of  tbe  bank;  bnt  we 
UunJc  tbat  there  was  such  situs  In  this  state 
u  to  antborlze  a  garnishment  to  be  served 
npon  the  bank  and  to  subject  tbe  accoonts  of 
mcli  deposit 

Jadgment  afDrmed.    All  the  Justices  con- 
cnr. 


HICKS  V.  BEACHAM. 
(Sapreme  Court   of  Georgia.     July  20,   1908.) 
t  Lardlobd    and    Tenaht— SUIUIABT   Pbo- 

CEEDIS08 — ATFIDAVIT. 

A  lease  for  a  term  of  14  years  from  Janu- 
ary 1,  1902,  at  a  stipalated  rental  payable  in 
lint  cotton,  to  be  delivered  at  any  warehouse  in 
I  named  city  which  the  lessor  might  designate, 
contained  a  provision  that  If  the  lessee  snoald 
fiU  to  pay  the  rent  as  therein  stipulated,  or  fail 
to  perform  the  other  covenants  in  the  lease,  then 
tbe  lessor  should  have  the  right  to  declare  the 
lease  terminated  at  the  end  of  any  year  pending 
(be  tame.  An  affidavit  was  made  by  the  lessor's 
pantee  for  the  purpose  of  obtaining  a  summary 
wanant  to  dispossess,  which  merely  alleged  that 
tbe  rent  became  due  for  the  year  1906,  and  that 
tbe  lessee  "refused  and  failed  to  pay  tbe  same," 
and  that,  under  tbe  terms  of  the  contract,  the 
lettoi's  grantee  canceled  and  declared  the  lease 
at  an  end  and  void  from  the  end  of  the  year 
1906,  bnt  neither  alleged  any  demand  for  tbe  rent 
at  a  basis  of  fm^eiture  of  the  term,  nor  showed 
that  such  demand  was  made  unnecessary  by  the 
terms  of  tbe  lease,  nor  alleged  that  there  was 
any  designation  of  the  place  of  delivery  of  tbe 
cotton,  nor  that  tbe  failure  or  refusal  to  pay 
rent  existed  at  tbe  time  the  affidavit  was  made, 
te  a  basis  for  proceeding  for  nonpayment  of 
Knt  Held,  that  such  aflSdavit  and  the  warrant 
based  upon  it  were  subject  to  a  motion  to  dis- 
miss. 

2.  Pleadiro — Devubbeb— Obai,  Admissions. 

Oral  admissions  of  fact  by  a  party  or  his 
coinsel  are  not  proper  matters  for  consideration 
in  passing  on  a  demurrer  to  pleadings  or  a  mo- 
tion to  dismiss  In  the  nature  of  a  demurrer. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Laarens  Conn- 
tj;  H.  G.  Lewis,  Judge. 

Action  by  T.  B.  Hicks  against  J.  H.  Beacb- 
un.  Judgment  for  defendant,  and  plaintiff 
error.    Affirmed. 


Hicks  made  affidavit  for  the  purpose  of 
obtaining  tbe  Issuance  of  a  warrant  to  dis- 
possess Beacbam  as  bis  tenant  Tbe  affidavit 
alleged,  among  other  things,  as  follows :  On 
October  28,  1901,  Beacbam  leased  from  a 
P^tor  of  tbe  land,  under  whom  Hicks  de- 
rived title,  a  certain  described  tract  of  land. 
Tnder  tbe  terms  of  tbe  lease,  the  lessee  was 
to  bave  possession  for  a  term  of  14  years, 
prorided  be  performed  bis  obligations  under 
tbe  contract,  one  of  which  was  the  payment 
of  rent  on  tbe  15tb  day  of  September  of  each 
Tear.  The  rent  became  due  for  tbe  year  1906, 
<nd  the  lessee  "refused  and  failed  to  pay  tbe 
same,"  when,  nnder  tbe  terms  of  tbe  contract, 
Hicks  canceled  tbe  lease  and  declared  it  at  an 
ad  and  void  from  tbe  end  of  tbe  year  1006. 
Beacham  continued  to  bold  possession  beyond 
tbe  terms  for  which  be  Is  entitled  to  bold  .It 
oader  the  contract     Subsequently,  on  Janu- 


ary 1,  1007,  Hicks,  desiring  possession,  per- 
sonally demanded  it  from  Beacham,  and  tbe 
latter  refused  to  deliver  it  Attached  to  the 
affidavit  was  a  copy  of  tbe  contract  It  pro- 
Tided  for  a  lease  of  14  years'  duration  by 
one  Conrad  to  Beacbam,  from  January  1, 
1902.  The  lessee  agreed  to  pay  for  the  rent, 
on  the  16th  day  of  September  of  each  year, 
certain  specified  amounts  of  lint  cotton  "pack- 
ed In  merchantable  bales,  and  deliver  at 
any  warehouse  In  tbe  dty  of  Dublin,  free  of 
costs  to  tbe  said  Holmes  Conrad,  Jr.,  that 
tbe  said  Holmes  Conrad,  Jr.,  may  designate." 
There  was  certain  otbet  terms  as  to  clearing 
land  and  preparing  It  for  cultivation  which 
are  not  material.  It  then  provided  that 
"should  tbe  said  J.  H.  Beacham  fall  to  pay 
tbe  rent  as  above  stipulated  or  fall  to  per- 
form tbe  other  covenants  In  this  lease,  then 
the  said  Holmes  Conrad,  Jr.,  shall  bave  tbe 
right  to  declare  this  lease  terminated  at  the 
end  of  any  year  pending  tbe  same."  When 
the  case  came  on  for  trial,  a  motion  was 
made  to  dismiss  tbe  affidavit  and  warrant, 
because  tbe  affidavit  did  not  allege  that  the 
plaintiff  demanded  payment  of  tbe  rent  of 
the  defendant  and  that  the  defendant  re- 
fused to  pay  it  on  demand.  Tbe  court  sus- 
tained tbe  motion  and  dismissed  the  case. 
The  plaintiff  exceed. 

W.  C.  Davis,  for  plaintiff  In  error.  Jas. 
K.  Hines,  Jas.  B.  Saunders,  and  Peyton  L. 

Wade,  for  defendant ,  In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Hicks  made  affidavit  for  the  pur- 
pose of  obtaining  a  warrant  to  dispossess 
Beacham  as  his  tenant  On  the  trial,  tbe 
court  dismissed  tbe  affidavit  and  warrant, 
because  tbe  affidavit  neither  alleged  that  tbe 
rent  had  not  been  paid,  nor  that  there  bad 
been  a  demand  and  a  refusal  to  pay  it  The 
contract  of  lease  was  to  extend  for  14  years, 
but  contained  a  provision  that  If  the  tenant 
failed  to  pay  tbe  rent  as  stipulated,  or  failed 
to  perform  tbe  other  covenants  of  the  lease, 
tbe  landlord  should  bave  the  right  to  declare 
the  lease  terminated  at  tbe  end  of  any  year 
pending  the  same. 

1.  At  common  law  a  failure  or  refusal  to 
pay  rent  did  not  work  a  forfeiture  of  the 
term,  unless  the  lease  contained  express  con- 
ditions of  forfeiture  in  case  of  such  nonpay- 
ment Even  where  the  right  of  re-entry  was 
reserved  for  breach  of  a  covenant  to  pay 
rent  tbe  rule  was  that,  before  there  would 
be  a  forfeiture  for  nonpayment,  there  must 
be  a  demand  for  tbe  rent,  and  such  demand 
was  required  to  be  in  strict  compliance  with 
the  contract.  The  law  does  not  favor  for- 
feitures and  Inclines  to  construe  conditions 
to  be  remediable  by  damages  rather  than  by 
forfeiture,  and  this  rule  was  applied  to  for- 
feitures- of  leases  for  nonpayment  of  rent 
An  express  stipulation  in  a  lease  dispensing 
with  the  requirement  of  a  demand  for  rent 
may  be  made.  Tbe  great  strictness  of  the 
common-law  dechilons  on  the  subject  of  re- 
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quiring  a  demand,  and  what  character  of  de- 
mand was  necessary,  rendered  it  often  dlfll- 
oult,  and  sometimes  almost  impossible,  to 
enforce  a  general  provision  for  re-entry  upon 
Breach  of  the  covenant  to  pay  rent  The 
positions  above  announced  will  be  fonnd  sup- 
ported by  the  following  authorities:  Jones 
on  Landlord  &  Tenant,  {§  502-504;  1  Mc- 
Adam  on  -Landlord  &  Tenant  (3d  Ed.)  § 
188;  2  Taylor  on  Landlord  ft  Tenant,  !S  488, 
498;  2  Wood  on  Landlord  &  Tenant  (2d  Ed.) 
§  514;  24  Cyc.  1352,  1864,  1355;  18  Am.  & 
Eng.  Ebe.  Law  (2d  Ed.)  374,  377.  The  same 
general  rule  has  been  adopted  In  America  In 
the  absence  of  any  statute  or  provision. In  the 
contract  modifying  It,  or  showing  a  different 
intent  See  McQuesten  v.  Morgan,  34  N.  H. 
400;  Chlpman  v.  Emeric,  8  Cal.  273;  Miller 
v.  Sparks,  4  C!olo.  303;  Chadwick  v.  Parker, 
44  111.  326;  McGlynn  v.  Moore,  23  Cal.  384; 
Buckner  v.  Warren,  41  Ark.  532;  Bartlett  v. 
Greenleaf,  11  Gray  (Mass.)  98;  Smith  v. 
Blalsdell,  17  Vt  199;  Byrane  v.  Rogers,  8 
Minn.  281  (Gil.  247);  Bowyer  v.  Seymour,  13 
W.  Va.  12;  Jackson  v.  Collins,  11  Johns.  (N. 
Y.)  1.  The  cases  of  Ga.  R.  R.  ft  Banking  Co. 
T.  Mayor  ft  Council  of  Macon,  86  Oa.  585, 
18  S.  E.  21,  Mayor  ft  Council  of  Macon  v. 
East  Ten.  Virginia  &  Georgia  By.  Co.,  82 
Ga.  601,  9  S.  £.  1127,  and  Moss  v.  Chappell, 
126  Ga.  196,  54  S.  E.  968,  were  different 
from  the  case  at  bar.  None  of  them  involved 
the  question  of  forfeiture  of  lease  for  non- 
payment of  rent  but  they  were  based  on 
conveyances .  of  land  for  a  limited  use.  Of 
course,  the  general  rules  announced  are  sub- 
ject to  modification  by  statute  or  by  the 
terms  of  the  lease.  By  the  act  of  December 
11,  1811  (Lamar's  Comp.  Laws,  No.  468,  S  5), 
It  was  declared  that:  "If  any  person  leasing 
or  renting  land,  house  or  houses,  shall  fail 
to  pay  the  rent  at  the  time  the  same  shall 
become  due.  It  shall  and  may  be  lawful  for 
the  lessor,  immediately  thereafter,  to  enter 
and  retake  possession  of  the  premises  so  by 
him  leased  or  rented."  Cobb's  Dig.  p.  900,  i 
1.  No  summary  mode  of  legal  procedure  was 
provided  by  that  act  By  the  act  of  Decem- 
ber 24,  1827  (Dawson's  Comp.  Laws,  No.  614, 
I  1),  It  was  provided  that  when  a  tenant 
held  over  beyond  the  expiration  of  his  lease, 
and  refused  to  deliver  possession,  the  lessor 
or  owner  might,  on  oath  setting  out  the  facts, 
obtain  a  warrant  to  have  possession  deliv- 
ered to  him  and  the  tenant  removed.  The 
tenant  might  file  a  counter  affidavit  and 
thus  cause  an  issue  to  be  made  for  trial 
at  the  next  superior  court  Cobb's  Dig.  p. 
901.  Amendments  to  the  law  were  made  In 
1854  and  in  1866.  Acts  1853-54,  pp.  53,  55; 
Acts  1865-66,  p.  35.  As  codified,  the  law  pro- 
vides for  a  summary  dispossession  of  a  ten- 
ant or  lessee  in  three  cases:  First,  where  a 
tenant  &hall  hold  possession  of  lands  and 
tenements  over  and  beyond  the  terms  for 
which  the  same  were  rented  or  leased  to 
him;  second.  If  he  shall  fall  to  pay  the  rent 
when  the  same  shall  become  dae;  and,  third, 


in  case  of  a  tmancy  at  will  or  by  sufferance. 
On  failure  or  refusal  to  deliver  possession  on 
demand,  an  oath  may  be  made  and  summary 
proceedings  bad.    Clr.  Code  1896,  §  4813. 

The  present  case  does  not  involve  any  ten- 
ancy at  will  or  by  sufferance.  If  the  plain- 
tiff Is  entitled  to  recover.  It  must  be  on  one 
of  the  other  two  grounds.  If  a  landlord  bas- 
es his  right  to  a  summary  recovery  on  non- 
payment of  rent  as  a  statutory  ground,  the 
rent  must  remain  unpaid  when  the  proceed- 
ing Is  begun.  An  acceptance  of  rent  after  it 
is  due  will  operate  as  a  waiver  of  the  right 
of  summary  dispossession  for  nonpayment 
The  landlord  cannot  accept  the  payment  aft- 
er the  day  when  It  Is  due  and  still  proceed 
to  dispossess  his  tenant  under  the  statute, 
on  the  ground  that  it  was  not  paid  on  sucb 
day.  If  the  plaintiff  sought  to  rest  his  case 
on  this  ground,  the  affidavit  was  Insufficient 
In  not  alleging  tliat  the  rent  had  not  been 
paid,  or  allowing  failure  or  refusal  to  pay 
wb«i  the  affidavit  was  made.  If  the  proceed- 
ing should  be  considered  as  resting  on  the 
ground  that  the  tenant  was  holding  over  be- 
yond the  term  of  his  lease,  in  order  to  sus- 
tain this  position  it  would  be  necessary  to 
show  that  a  forfeiture  had  occurred.  His 
whole  term  extended  for  14  years,  and,  unless 
there  was  a  forfeiture.  It  liad  not  expired. 
The  claim  that  the  plaintiff  bad  a  right  to 
proceed  by  affidavit  and  warrant  to  dispos- 
sess must  depend  upon  whether  it  was  shown 
that  the  lease  had  termhiated,  by  forfeiture, 
at  the  end  of  the  year  1906. 

The  contract  did  not  provide  for  a  termina- 
tion of  the  lease  by  its  own  operation  upon 
failure  of  the  leasee  to  pay  his  rent  nor  with- 
in some  specified  time  after  such  failure,  nor 
did  It  waive  demand  for  rent  as  a  condition 
of  forfeiture.  On  this  subject  Its  language 
was  as  follows:  "Should  the  said  J.  H. 
Beacham  fall  to  pay  the  rent  as  above  stipu- 
lated or  fall  to  perform  the  other  covenants 
in  this  lease,  then  the  said  Holmes  Conrad, 
Jr.,  shall  have  the  right  to  declare  this  lease 
terminated  at  the  end  of  any  year  pending 
the  same."  No  demand  and  refusal  to  pay 
rent  when  due  was  alleged.  Thus  the  plain- 
tiff was  not  entitled  to  dispossess  the  tenant 
on  the  ground  of  nonpayment  of  rent  because 
It  did  not  appear  that  the  rent  was  unpaid 
when  the  proceeding  was  begun,  and  he  was 
not  entitled  to  recover  possession  on  the 
ground  that  the  lease  had  been  forfeited  and 
became  void  at  the  end  of  the  year  1906,  be- 
cause he  did  not  show  that  he  had  taken  the 
steps  necessary  to  avoid  It,  and  thus  to  place 
the  tenant  In  the  situation  of  one  holding  over 
beyond  his  lawful  term.  It  will  be  observed, 
too,  that  the  rent  was  payable  In  cotton  to 
be  delivered  at  such  warehouse  as  might  be 
designated  by  the  landlord,  and  there  was  no 
allegation  that  any  such  designation  was 
made.  Accordingly,  the  presiding  judge  did 
not  err  In  dismissing  the  proceeding.  No 
point  was  raised  as  to  whether  the  mere  alle- 
gation that  the  lessor,  who  retained  the  pow- 
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er  of  forfeiture,  was  the  "grantor"  of  the 
plaintiff,  -WAS  sufficient  to  show  the  existence 
of  the  power  In  the  latter. 

2.  In  hlB  order  of  dlsmlBBal  the  jndge  of 
the  trial  court  recited  that  the  plaintiff  ad- 
mitted tliat  tbe  defendant  had  paid  the  rent 
on  October  22.  1906,  when  tbe  plahitlff  told 
liim  that  he  (tbe  plaintiff)  declared  the  lease 
forfrited  and  would  insist  on  the  forfeiture 
as  per  the  terms  of  tbe  contract,  although  he 
took  the  rent,  and  that  the  plaintiff  further 
admitted  that  be  had  not  made  any  demand 
on  the  defendant  for  the  payment  of  tbe  roit 
before  suing  out  tbe  warrant,  and  that  the 
defendant  bad  not  refused  to  pay  such  rent 
on  demand.  Tbe  sofiBdency  of  pleadings 
must  be  determined  by  what  they  contain, 
not  by  wbat  tbe  plaintiff  admits  orally.  The 
timction  of  a  demurrer  or  motion  to  dismiss 
Is  to  test  tbe  sufficiency  of  the  pleading;  that 
of  a  motion  for  nonsuit  is  to  test  the  suffl- 
doicy  of  tbe  evidence  to  snstaln  the  plead- 
ing. On  tbe  bearing  of  the  demurrer  to  the 
pleadings,  or  a  motion  in  the  nature  of  a  de- 
murrer, It  Is  not  proper  practice  to  take  In- 
to consideration  oral  admissions  made  by  tbe 
plaintiff  or  bis  counsel.  Constitution  Publish- 
ing Co.  Y.  StegaU,  07  Ga.  405.  24  S.  E.  83; 
Augusta  &  Savh.  R.  Go.  T.  Larlc,  97  Oa.  800, 
25  S.  B.  175;  Basaer  y.  Adkins,  108  Ga.  228, 
33  S.  B.  881;  Pattlllo  T.  Jones,  113  Ga.  330, 
333,  38  S.  H  745.  TVlille  the  admissions  were 
not  proper  for  consideration  on  a  motion  to 
dismiss  the  proceedings  for  defects  appearing 
on  the  face  of  the  aflBdavit,  the  dismissal  was 
correct,  regardless  of  them. 

Judgmrait  affirmed.    All  the  Justices  con- 
cur, except  EVANS,  P.  J.,  disqualified. 


PEAVY  et  al.  t.  DURE. 

(Supreme   Ck>urt  of  Georgia.     July  22,  190&) 

1.  Tsnerrs — Expkkss  Tbusis — Constbuction. 

Where  a  testator,  in  his  will,  directed  the 
executor  to  raise  a  given  sum  from  the  assets  of 
tbe  estate  and  invest  tbe  same  in  a  home  for  tbe 
testator's  daughter,  Mrs.  R.,  and  declared  that 
be  gave  said  sum,  or  said  place,  to  the  person 
named  as  executor  "in  trust  for  the  sole  and  sep- 
arate use  of  niy  said  daughter,  •  •  •  for 
the  life  of  my  said  daughter,  remainder  to  her 
children,"  and  after  the  will  was  probated  the 
person  named  as  executor  and  trustee  invested 
a  portion  of  said  fund  in  land  and  took  from 
the  vendor  a  deed  to  the  same,  wherein  the  gran- 
tor, without  referring  in  any  manner  to  the  will 
or  tbe  trust  therein  declared,  conveyed  tbe  prem- 
ises to  the  grantee  as  trustee  for  Mrs.  R.  and 
diildren,  the  legal  title  to  such  land  was  held 
by  the  grantee  under  the  trust  created  by  tbe 
deed,  and  not  under  the  one  declared  by  tbe  will. 
Consequently,  when  tbe  trustee  subsequently 
applied  to  tbe  judge  of  the  superior  court  for 
l«ave  to  sell  tbe  land  and  reinvest  tbe  proceeds 
cf  tbe  sale,  and  in  his  petition  did  not  refer  to 
the  ivill  or  the  trust  therein  declared,  but  rep- 
resented himself  as  trustee  for  Mrs.  R.  and  her 
children,  naming  such  children  as  beneficiaries  of 
the  trust,  the  trust  estate  which  was  brought  be- 
fore the  court  and  with  which  it  dealt  in  grant- 
mg  an  order,  or  decree,  in  accordance  with  tbe 
application  of  tbe  trustee,  was  the  one  created 
bjr  the  deed. 


2.  Samk— Saue  or  Tbubt  Pbofebtt— Tm  oi 

AUTHCBIZATIOIf. 

As.  under  a  deed  of  tbe  character  at>ove  in- 
dicated, the  interests  of  the  beneficiaries  of  the 
trust  estate  thereby  created  in  the  land  is  equita- 
ble, instead  of  legal,  the  superior  court,  upon 
proper  proceedings  by  the  trustee,  during  tbe 
existence  of  the  trust  estate,  has  jurisdiction  at 
chambers,  and  even  in  vacation,  to  authorize 
the  trustee  to  sell  tbe  land  and  reinvest  the  pro- 
ceeds of  such  sale. 

8.   COUBTB— PMatJMFTlONS     AS    TO     JUBISDIO- 

noN. 

Such  an  order  or  decree,  being  granted  b^  a 
court  of  general  jurisdiction,  has  all  tbe  sanctity 
which  attaches  to  a  formal  judgment,  and  every 
presumption  of  validity  is  to  be  indulged  in  its 
favor.  It  cannot  therefore  be  held  to  tie  void 
because  tbe  record  of  the  proceedings  ni>on* 
which  it  was  baaed  does  not  affirmatively  show 
that  service  upon  tbe  minor  lieneflciarles  of  the 
trust  estate  was  duly  perfected. 

4.  Vendor  and  Pubchaseb— Bona  Fide  Ptjb- 
CHA8EB8— Equities  and  Defenses  Against. 

While  tbe  title  to  land  purchased,  as  in- 
dicated in  the  first  beadnote.  was,  notwithstand- 
ing tbe  manner  In  which  it  was  conveyed  by  tbe 
grantor  to  the  grantee,  in  equity  held  by  the 
grantee  subject  to  the  provisions  of  tbe  will, 
this  was  a  secret  equity  which  could  not  be  as- 
serted aeainst  one  who,  without  notice  thereof, 
or  any  Information  which  could  be  considered 
equivalent  to  such  notice,  purchased  the  land, 
relying,  in  good  faith,  upon  the  title  which  pass- 
ed to  the  trustee  under  tbe  deed  and  the  order 
or  decree  of  tbe  court  authorizing  him  to  sell 
the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  48,  Vendor  and  Purchaser,  §|  580-582.] 

5.  TbIAL— DiBECTlON  OF  Vbbdict. 

In  no  view  of  the  evidence  were  the  plaintiffs 
entitled  to  recover,  and  therefore  the  trial  judge 
properly  directed  a  verdict  for  the  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial.  |}  376-395.] 

(Syllabus  by  the  Court,) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Mary  F.  Peavy  and  others 
against  Leon  S.  Dure.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

Mary  F.  Peavy,  Andrew  Reynolds.  Lee 
Reynolds,  Georgia  Slade,  and  Mattle  Thomas 
brought  an  action  at  law  against  Leon  S. 
Dure  to  recover  a  certain  tract-  of  land  In 
Bibb  county.  In  the  petition  it  was  alleged 
that  the  tract  sued  for  was  "a  part  of  a  cer- 
tain one-acre  lot  sold  by  E.  M.  Calbotm  to 
Wm.  E  Jenkins,  trustee  of  Mary  A.  Reynolds 
and  her  children."  Plaintiffs  alleged:  "That 
the  abstract  of  their  title  to  said  lot  is  the 
will  of  Ellas  C.  Jenkins,  on  record  in  tbe  of- 
fice of  ordinary,  making  W.  E.  Jenkins  trustee 
of  Mary  A.  Reynolds  for  and  during  her  nat- 
ural lifetime,  and  at  her  death  the  property 
to  belong  to  her  children";  that  "W.  E.  Jen- 
kins l>ougbt  the  lot  as  trustee  under  said  will 
and  held  the  same  during  the  life  of  Mary  A. 
Reynolds,  and  she  died  in  June,  1905.  leaving 
plalntlffB  as  tbe  remaindermen,  they  being 
her  only  children";  and  that  defendant' 
"holds  said  lot  imder  tbe  common  grantor. 
W.  E.  Jenkins."  By  an  amendment  It  was 
alleged  that  Mary  A.  Reynolds  went  Into  pos- 
session of  the  land  under  tbe  deed  from  E. 
M.  Oalhoun  to  W.  B.  Jenkins,  trustee.    The 
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defmdant,  by  his  answer,  denied  that  plain- 
tiffs had  any  right  or  title  to  the  land.  He 
alleged  that  the  will  of  Ellas  G.  Jenkins  did 
not  devise  or  retee  to  this  land,  that  W.  EL 
Jenkins  did  not  purchase  it  as  trustee  under 
the  will,  and  did  not  so  hold  it,  and  defend- 
ant did  not  hold  under  him  as  trustee  under 
the  will,  that  W.  E.  Jenkins  purchased  the 
land  from  Ei  M.  Calhoun,  taking  a  convey- 
ance which  vested  the  title  in  him  as  trustee 
for  Mary  A.  Reynolds  and  her  children  as 
Joint  usees,  that  in  18S1  said  Jenkins,  as 
trustee  for  Mary  A.  Reynolds  and  her  chil- 
dren, applied  to  the  superior  court  for  leave 

>  to  sell  the  land,  and  obtained  an  order  of  tbe 
court  authorizing  such  sale,  which  order  was 
regularly  granted  In  term  time,  with  the  ex- 
press assent  of  Mary  A.  Reynolds  and  the 

'  guardian  ad  litem  of  the  children,  and,  act- 
ing under  and  by  virtue  of  such  order,  Jen- 
kins, as  trustee,  sold  and  conveyed  the  land 
to*  Nancy  B.  Hendricks,  under  whom  defend- 
ant holds,  and  vested  the  legal  title  in  her. 
The  defendant  also  alleged  that  at  the  April 
term,  1891,  of  the  court,  W.  E.  Jenkins  ap- 
plied to  the  court  to  allow  and  confirm  the 
sale  and  conveyance  to  Nancy  E.  Hendricks, 
which  application  was  personally  served  up- 
on the  plaintiffs,  and  a  guardian  ad  litem  was 
appointed  for  Andrew  and  Robert  Lee  Rey- 
nolds, the  only  ones  who  were  then  minors, 
and  that,  with  the  expressed  assent  of  tbe 
guardian  ad  litem  and  without  objection  from 
any  one,  the  court,  in  term  tiine  and  in  open 
court,  passed  an  order  ratifying  and  confirm- 
ing such  sale  and  the  acts  of  the  trustee  in 
reinvesting  the  proceeds  thereof.  He  further 
set  up  title  by  prescription. 

Upon  the  trial  Mrs.  Peavy,  one  of  the  plain- 
tiffs, testified:  "The  plaintiffs  are  all  chil- 
dren of  Mary  A.  Reynolds,  who  died  In  June, 
1905.  Mary  Reynolds,  my  mother,  lived  on 
the  land  sued  for;  it  being  a  part  of  the  acre 
bought  by  W.  E.  Jenkins,  her  trustee,  from 
E.  M.  Calhoun.  The  children  named  in  tbe 
orders  for  sale  and  confirming  the  sale  are 
the  plaintiffs,  except  Willie  Reynolds,  who 
died  in  childhood.  This  lot  sued  for  is  a 
vacant  lot  My  mother  left  no  •  •  • 
children  living  when  she  died  other  than  the 
plaintiffs."  The  plaintiffs  Introduced  the  will 
of  Ellas  C.  Jenkins,  stating  that  they  relied 
only  on  tbe  fourth  item  thereof.  This  item 
was  as  follows:  "It  is  my  will  further  that 
my  executor  hereinafter  named  shall  at  his 
discretion,  and  as  soon  as  convenient,  out  of 
the  balance  of  my  estate  having  special  refer- 
3nce  to  my  notes  and  accounts  and  my  unsold 
lots  on  Bassett's  hill,  raise  one  thousand  dol- 
lars and  Invest  it  in  a  home  for  his  sister 
Mary  A.  Reynolds.  If  he  and  she  agree  up- 
on a  place  that  shall  cost  less  than  one 
thousand  dollars,  then  she  Is  to  have  the  bal- 
ance of  that  sum  in  money.  It  being  my  de- 
sire and  I  hereby  give  said  one  thousand  dol- 
lars (or  the  said  place  and  said  money  bal- 
ance) as  well  as  tbe  remainder  above  pro- 
vided for  my  daughter  In  the  home  place 


after  her  mother's  death  to  my  son  William 
E.  Jenkins  in  trust  for  the  sole  and  separate 
use  of  my  said  daughter,  freed  from  the  debts 
or  liabilities  or  control  of  her  present  or  %ny 
other  husband,  for  the  life  of  my  said  daugh- 
ter, remainder  to  her  children,  with  this  pro- 
viso as  to  the  said  one  thousand  dollar  be- 
quest, viz.:  That  if  said  balance  of  my  es- 
tate from  which  it  is  to  be  raised  should 
turn  out  less  ttian  three  thousand  dollars, 
then  my  daughter  is  to  receive  one-third  of 
what  said  balance  of  my  estate  may  turn  out 
to  be  worth."  It  was  also  shown  that  W.  Eu 
Jenkins  was  executor  of  the  will,  which  was 
probated  on  August  30,  1869.  Tbe  plaintiffs 
Introduced  a  deed  from  E.  M.  Calhoun  to  "W. 
E.  Jenkins,  trustee  for  Mary  A.  Reynolds  and 
children,"  dated  Novnnber  80,  1869,  and  duly 
recorded,  conveying  to  "W.  E.  Jenkins,  trus- 
tee as  aforesaid,  his  successors  and  assigns," 
the  one-acre  lot  of  which  the  tract  sued  for 
is  a  part.  Counsel  representing  the  parties 
agreed.  In  writing,  "that  W.  E.  Jenkins,  as 
executor,  or  as  trustee,  under  the  will  of 
Ellas  C.  Jenkins,  his  father,  •  •  •  took 
out  of  the  funds  of  tbe  estate  of  his  deceased 
father  the  sum  of  $500,  and  invested  it  in  tbe 
one-acre  lot  of  which  tbe  parcel  of  land  la 
dispute  Is  a  part  and  took  the  deed  to  the 
same,  by  virtue  of  said  purchase,  from  R  M. 
Calhoun."  This  agreement  was  Introduced  in 
evidence. 

The  defendant  introduced,  from  the  min- 
utes of  Bibb  superior  court  tbe  application 
to  the  Judge  of  that  court  of  Wm.  E.  Jenkins, 
as  trustee  for  Mary  A.  Reynolds  and  her 
children,  for  leave  to  sell,  for  the  purpose  of 
reinvestment  the  one-acre  lot  purdiased  by 
him  from  E.  M.  Calhoun,  the  order  upon  such 
application,  appointing  a  guardian  ad  litem 
for  tlie  children,  the  acceptance  of  the  person 
so  appointed  and  bis  approval  of  the  pro- 
posed sale,  and  the  order  of  the  court  au- 
thorizing the  sale  and  reinvestment.  It  was 
agreed  that  tbe  children  named  in  the  order 
for  sale  were  the  plaintiffs  in  the  present 
case,  except  Willie  Reynolds,  who  died  in 
childhood.  Tbe  defendant  also  introduced 
the  petition  of  the  trustee,  dated  May  23, 
1891,  for  a  confirmation  of  the  sale  of  the 
trust  property  under  the  order  of  November 
18,  1881;  the  petition  reciting  the  proceed- 
ings which  resulted  In  such  order,  and  that 
"it  does  not  affirmatively  appear  from  the 
record  of  said  proceedings  •  •  •  that 
service  was  ever  had  on  said  children  as  pro- 
vided for  by  law,  and  to  this  extent  petition- 
er apprehends  that  tbe  title  to  this  property 
is  defective,"  that  the  property  was  sold  in 
good  faith,  the  purchase  money  paid,  the 
same  being  a  fair  price  for  the  property, 
that  the  "lot  is  now  owned  by  J.  J.  Cobb," 
and  that  the  petitioner  believed  that  the 
"owner  of  said  property  should  be  protect- 
ed." The  petition  stated  the  names  and  ages 
of  the  living  children  of  Mrs.  Reynolds.  The 
prayer  was  that  a  decree  be  taken,  after 
proper  service  upon  the  minors,  "removins 
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tlie  donbt  utd  uncertainty  about  the  title  to 
■aid  land,  and  confirming  and  ratifying  the 
acts  of  7oar  petitioner  ai  tniatee  aa  above 
aet  fortb,  and  dlreeting  all  title  ont  of  Mary 
A.  Reynolds  and  her  children,  and  yeetlng 
the  same  in  J.  J.  Oobb,  the  present  owner." 
The  -whole  record  of  this  proceeding  was  In- 
trodoiced,  from  which  the  following  facts 
also  appeared:  There  was  personal  serrlce 
upon  Mrs.  Beynoldi  and  all  her  living  chil- 
dren. A  guardian  ad  litem  vras  appointed  to 
r^reeent  two  of  the  diildren  who  were  still 
minors.  He  accepted  the  appointment  and 
conaented  that  the  order  authorizing  the  trus- 
tee to  sell  the  property  and  reinvest  the  pro- 
ceeds of  sale  should  be  confirmed.  The  court 
passed  an  ordor  confirming  the  sale  and  the 
acts  of  the  trustee  as  to  investments ;  it  be- 
in^  recited  therein  that  evidence  had  been 
solsnltted  to  the  court  showing  that  the  ces- 
tots  que  trust  bad  received  the  entire  'benefit 
arising  from  the  sale  of  the  property.  The 
defoidant  testified  that  he  purchaeed  the 
land  In  dispute  and  paid  for  it,  that  he  did 
not  know  or  hear  of  the  will  of  Ellas  C. 
Jenkins  when  he  bought  the  land,  and  heard 
of  it  only  when  this  suit  was  filed,  and  that 
he  never  bad  the  title  examined  and  did  not 
know  that  any  money  ot  the  estate  of  Ellas 
G.  Jenkins  went  into  this  land.  Upon  this 
evidence  the  court  directed  a  verdict  in  fa- 
vor of  defendant,  and  the  plainUffs  thereup- 
on excepted. 

M.  O.  Bayne,  for  plaintiffs  in  error.    Not- 
tingham &  CabanlBs,  for  defendant  in  error. 

FISH,  C  J.  (after  stating  the  facts  as 
above).  1,  2.  Under  the  will  of  Ellas  C.  Jen- 
kins, the  grandfather  of  the  plaintiffs,  the 
trust  created  was  for  the  life  estate  of  their 
mother  only,  the  remainder  to  her  children 
being  a  vested  legal  remainder,  tor  the  es- 
tate in  remainder  was  not  conveyed  to  the 
trustee  named  in  the  will,  and  no  duty  in 
reference  thereto  was  imposed  upon  him. 
.  Lnqolre  r.  Lee,  121  Oa.  624,  49  S.  E.  834; 
Smith  V.  McWhorter,  123  Oa.  2S7,  51  8.  E. 
474,  107  Am.  St  Bep.  85.  As  the  trust  was 
only  for  the  life  estate,  if  the  deed  from 
Galbonn  to  the  trustee,  which  was  executed 
in  1860,  had  been  in  accordance  with  the 
provisions  of  the  will,  the  trust,  under  the 
operation  of  the  married  woman's  act  of 
1886,  would  have  been  executed  when  the 
deed  "was  delivered  to  the  trustee,  if  the  life 
tenant  then  was,  as  seems  highly  probably 
from  the  evidence,  of  age,  and,  if  she  were 
not.  It  would  have  become  executed  when 
alie  attained  her  majority.  Smith  v.  Mc- 
Whorter, B<vra.  So,  if  the  deed  had  follow- 
ed the  trust  declared  in  the  will,  there  would 
lure  beoi  no  trust  estate  for  a  trustee  to 
r^n-esent  in  1881,  when  the  trustee  applied 
for  and  obtained  leave  to  sell  the  land  in 
wUch  he  bad  Invested  the  trust  funds,  and 
the  order  or  decree  of  the  court  authorizing 
such  sale  would  be  void  for  want  of  Jurisdlc- 
€2  S.E.— 4 


tlon  over  the  lubject'matter.  But  the  deed 
from  Oalhonn  to  W.  EL  Jenkins,  trustee,  did 
not  follow  the  provisions  of  the  will,  nor  did 
it  in  any  manner  refer  to  the  will,  or  indicate 
the  existence  of  any  other  instrument  where- 
by the  grantee  had  been  created  a  trustee. 
It  must  therefore  be  construed  according  to 
its  own  tonna.  So  it  was  held  in  Trammell 
▼.  Inman,  116  Oil  874,  877,  42  S.  E.  240, 
where  a  deed  to  one  who  had  by  a  previous 
marriage  settlement  been  made  trustee  for  a 
married  woman  merely  described  the  gran- 
tee as  trustee  for  such  woman,  without  re- 
ferring in  any  manner  to  the  marriage  settle- 
ment, or  to  any  other  writing  by  which  be 
had  been  made  trustee.  The  common  source 
of  title  in  this  case  U  Calhoun,  who  In  1860 
executed  the  deed  to  W.  E.  Jenkins,  trustee 
for  Mary  A.  Eeynolds  and  children.  The  ti- 
tle to  the  land  being  in  Calhoun  at  the  time 
this  deed  was  executed,  when  It  passed  out 
of  him  by  that  conveyance  it  passed  to  the 
grantee  named  therein  as  the  grantor  con- 
veyed it  to  him.  How  did  the  grantor  con- 
vey it  to  him?  The  conveyance  was,  as  be- 
fore stated,  to  W.  E.  Jenkins,  trustee  for 
Mary  A.  Reynolds  and  children.  Before  the 
adoption  of  our  first  Code,  such  a  deed  might, 
under  the  ruling  in  Trammell  v.  Inman,  su- 
pra, have  conveyed  the  title  to  the  grantee 
individually;  the  words  "trustee  for  Mary  A. 
Reynolds  and  children"  being  held  to  be  de- 
scrlptio  personffi  only.  But  as  to  a  deed  ex- 
ecuted, as  this  one  was,  after  the  first  Code 
went  Into  effect,  \he  rule  of  construction  Is 
different,  and  such  words  are  held  to  create 
a  trust  In  favor  of  Mrs.  Reynolds  and  her 
cblldro)  in  life  when  the  deed  Is  executed, 
for  the  law  as  declared  by  our  successive 
Codes  is  that  no  formal  words  are  necessary 
to  create  a  trust,  and,  whenever  a  manifest 
intention  is  shown  that  another  person  shall 
have  the  benefit  of  the  property  conveyed, 
the  grantee  shall  be  declared  a  trustee,  and 
that  "the  appointment  of  a  trustee,  or  any 
words  snfDclent  to  create  a  trust,  shall  op- 
erate to  create  a  separate  estate."  Civ.  Code 
1805,  |{  8148,  3150.  The  deed  created  a  trust 
in  favor  of  Mrs.  Reynolds  and  her  children 
as  Joint  usees,  as,  but  for  the  fact  that  the 
legal  title  was  conveyed  to  a  trustee,  they 
would  under  common  law  have  been  Joint 
tenants,  and  under  our  law  tenants  In  com- 
mon, and  tenants  in  common  they  would  be 
whenever  the  trust  became  executed.  Loy- 
less  V.  Blackshear,  43  6a.  327;  Lee  v.  Tuck- 
er, 60  Oa.  9;  McGord  v.  Whitehead,  98  Oa. 
385,  25  S.  E.  767.  But  only  the  children  of 
Mrs.  Reynolds  who  were  In  life  when  the 
deed  was  executed  took  any  Interest  there- 
under. Hollls  V.  Lawton,  107  Oa.  106,  32  S. 
E.  846,  73  Am.  St.  Rep.  114.  OrdUiarily  this 
fact  would  be  a  very  Important  and  control- 
ling one  in  the  case,  for,  although  the  plain- 
tiffs proved  that  Mrs.  Reynolds,  their  mother, 
was  dead  when  the  suit  was  brought,  and 
that  they  were  all  of  her  children,  except 
one  who  died  in  childhood,  th^  failed  to 
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prove  tbat  they  were  all  in  life  when  tliis 
deed  was  executed,  which  was  necessary  In 
order  for  any  of  them  to  recover  in  a  Joint 
action,  as  all  had  to  recovw  or  none.  In 
fact,  the  plaintiffs  did  not  prove  that  any  of 
them  was  in  life  when  this  conveyance  was 
made,  but  the  evidence  offered  by  the  defend- 
ant tended  to  show  that  two  of  them  were. 
But  we  shall  treat  the  case  as  if  the  plain- 
tiffs were  all  beneficiaries  of  the  trust  cre- 
ated by  this  deed,  for  so  it  has  been  treated 
by  counsel  for  defendant  in  error  both  In 
argument  and  brief,  and  the  defendant  in- 
troduced and  relied  upon  the  record  of  the 
proceedings  upon  the  application  of  the  trus- 
tee for  leave  to  sell  the  land,  and  the  record 
of  the  subsequent  proceeding  by  him  for  a 
confirmation  of  such  sale  and  the  acts  of 
the  trustee  thereunder,  and  it  appears  from 
these  records  that  the  trustee,  in  both  these 
applications,  represented  himself  as  trustee 
for  Mrs.  Reynolds  and  all  her  children,  and 
named  all  the  plaintiffs  as  beneficiaries  of 
the  trust  Such  a  trust  as  the  one  created  by 
this  deed  remains  executory  during  the  mi- 
nority of  any  one  of  the  cestuis  que  trust 
Askew  V.  Patterson,  53  Ga.  209;  Boyd  v. 
England,  56  Oa.  598;  McCrary  v.  Clements, 
95  Ga.  778,  22  S.  E.  675;  Clarke  v.  East  At- 
lanta Land  Co.,  113  Ga.  21,  38  8.  E.  323. 
Upon  the  face  of  the  proceeding  In  1881, 
wherein  W.  K  Jenkins,  the  trustee  named 
In  the  deed,  was  granted  leave  to  sell  the 
land,  it  appears  tbat  the  y,childr»i  of  Mra 
Reynolds  were  then  still  minors;  a  guard- 
ian ad  litem  being  appointed  to  represent 
them  as  such.  This  being  true,  the  trust  was 
then  executory,  the  legal  title  to  the  land  was 
in  the  trustee,  and  the  Interest  of  the  bene- 
ficiaries therein  was  equitable.  Therefore 
the  question  whether  the  order  authorizing 
the  trustee  to  sell  the  property  should  be,  as 
contended  by  plaintiffs  in  error,  considered 
as  an  order  granted 'by  the  court  at  cham- 
bers, or,  as  contended  by  defendant  in  error, 
as  one  granted  in  term,  and  in  <^>en  court, 
is  immaterial,  as  the  court  at  chambers,  and 
In  vacation,  would  have  Jurisdiction  to  au- 
thorize the  sale  of  the  equitable  estate  of  mi- 
nors. Iverson  v.  Saulsbury,  06  Ga.  725; 
Obear  v.  Little,  79  Ga.  386,  4  S.  B.  914.  See, 
also.  Sharp  v.  Flndley,  71  Oa.  656;  Richards 
V.  East  Tenn.,  Va.  &  Ga.  Ry.  Co.,  106  Ga. 
614,  632,  33  8.  E.  193,  45  L.  R.  A.  712. 

3.  This  order,  however.  Is  attacked  upon 
another  ground.  It  Is  contended  that  it  Is 
void,  because  the  record  of  the  proceeding 
in  which  It  was  granted  does  not  show  any 
service  upon  the  children  of  Mrs.  Reynolds, 
who  were  the  minor  beneficiaries  of  the 
trust  It  is  true  that  it  is  not  affirmatively 
shown  by  this  record  that  In  this  proceed- 
ing to  sell  the  land,  personal  service  was  per- 
fected upon  these  minor  cestuis  que  trust; 
but  in  Pease  ▼.  Wagnon,  98  Ga.  361,  20  S.  B. 
637,  wherein  a  trustee  had  been,  in  vacation, 
authorized  to  execute  a  mortgage  upon  the 
trust  property,  it  was  held  that:    "A  Judge 


of  the  superior  court  though  acting  in  vaca- 
tion and  at  chambers  in  passing  lawful  orders 
touching  trust  estates,  acta  as  a  court  of 
equity;  that  court  being  always  open.  Hence, 
tbe  presumptions  which  attach  in  favor  of 
Judgments  and  decrees  by  a  court  of  general 
Jurisdiction  apply  to  orders  of  this  kind." 
And  in  the  same  case,  when  It  was  again 
before  tills  court,  and  when  the  record  dis- 
closed tliat  the  trust  estate  involved  the  in- 
terests of  minor  beneficiaries,  it  was  held 
tbat  "such  an  order  is  not  to  be  treated  as 
void  because  It  falls  to  recite  who  are  the 
beneficiaries  of  the  trust  uor  because  the 
record  of  the  proceedings  upon  which  it  was 
based  does  not  afiJrmatively  show  that  service 
upon  all  parties  at  interest  was  duly  made." 
Wagnon  t.  Pease,  104  Ga.  417,  80  S.  B.  895. 
The  order  there  in  question  was  granted  in 
February,  1885.  In  the  opinion,  which  was 
then  delivered  by  Lumpkin,  P.  J.,  it  was  said: 
"Again  this  order  is  attacked  as  void  on  the 
ground  that  as  the  record  of  the  proceedings 
had  before  the  Judge  does  not  show  upon  its 
face  that  service  was  perfected  upon  any  o£ 
the  cestuis  que  trust  and  as  there  was  cer- 
tainly no  waiver  of  service  by  the  minor 
t)eneflciarles,  it  follows  condnsively  that 
there  was  no  service.  If  this  conclusion  of 
fact  necessarily  resulted  from  the  premises 
stated,  the  particular  contention  now  under 
consideration  would  undoubtedly  be  a  good 
one;  but,  as  will  have  be&a  observed  from 
the  above  statement  of  wnat  this  record 
shows,  the  real  truth  of  the  matter  Is  that, 
while  it  does  not  affirmatively  appear  tbat 
service  was  In  fact  duly  made,  there  is  ab- 
solutely nothing  going  to  show  the  contrary. 
In  other  words,  the  record  is  merely  silent 
as  to  this  point  This  being  so,  evBrything 
Is  to  be  presumed  in  favor  of  the  validity  of 
the  order  of  court,  which,  as  ruled  when  this 
case  first  made  Its  appearance  here,  is  to  be 
regarded  as  having  all  the  sanctity  wtiicli 
attaches  to  a  formal  Judgment  rendered  by 
a  court  of  general  Jurisdiction.  It  follows, 
of  course,  ttiat  In  the  absence  of  proof  show-  , 
Ing  a  failure  to  serve  the  parties  interested 
in  the  proceeding,  the  presumption  would  be 
that  every  one  to  l>e  affected  thereby  was 
properly  before  the  court  else  the  order 
would  not  have  been  passed."  This  ruling, 
made  by  a  full  bench,  was  followed  in  Rein- 
hart  V.  Blackshear,  106.  Ga.  799,  31  8.  E. 
74S,  a  ease  Involving  the  validity  of  an  order 
or  decree  authorizing  the  sale  of  trust  prop- 
erty wherein  a  minor  beneficiary  was  inter-  i 
ested;  the  decision  being  concurred  in  by 
five  Justices,  and  Lumpkin,  P.  J.,  wlio  de- 
livered the  opinion  in  the  former  case,  belns  I 
absent  The  order  Involved  in  Reinhart  ▼.  | 
Miller  was  granted  in  1866,  though  no  stress 
was  placed,  in  the  ruling  made,  on  the  fact  ' 
that  the  order  was  granted  prior  to  the  act  { 
of  1876,  codified  in  Civ.  Code  1895,  f  4987.  i 
Indeed,  the  date  of  the  order  appears  not  to  ' 
have  been  considered  in  passing  cm  the  point 
Involved.     In  the  opinion  as  published,  the 
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date  <A  tbe  order  to  erroneotisly  stated  as  be- 
tns  In  1896.  In  Hngbea  y.  Treadaway,  116  Oa. 
663,  at  page  672,  42  S.  E.  lOSfi,  at  page  1068, 
Justice  Little  delivering  the  opinion,  In  dl»- 
cnasing  the  necessity  of  a  trustee  bringing 
before  the  conrt  all  persons  at  Interest,  when 
be  seeks  the  granting  of  an  order  authorizing 
blm  to  exercbse  powers  not  conferred  upon 
blm  by  the  Instrument  creatln^r  the  trust, 
said:  "This  whole  subject  was  carefully 
considered  and  ably  discussed  by  Mr.  Pre- 
Bidlng  Justice  Lumpkin  in  the  case  of  Wftg- 
non  ▼.  Pease,  IM  Oa.  417,  80  S.  E.  895,  in 
whicb  prior  decisions  of  this  court  bearing 
upon  the  question  In  hand  were  reyiewed." 
The  point  now  under  consideration  was  not 
Inyolved  In  Maryland  Casualty  Co.  y.  Lan- 
ham,  124  Oa.  859,  63  S.  K  395.  There  a 
minor  was  sued  and  x>ersonaIIy  served.  It 
appeared  that  no  guardian  ad  litem  had  been 
appointed  for  him.  It  was  held  that  the 
suit  was  not  In  a  proper  condition  to  proceed 
to  Judgment  by  default.  Under  the  former 
decisions  which  we  have  cited,  when  the  or- 
der or  decree  authorizing  tbe  trustee  to  sell 
the  property  was  shown,  the  presumption 
arose  that  service  had  been  duly  perfected 
npon  all  the  cestuls  que  trust,  and,  as  no 
eridence  was  introduced  to  overcome  this 
presumption,  such  order  or  decree  could  not 
be  held  to  be  Invalid  because  It  was  not  af- 
firmatively shown  by  the  record  that  person- 
al service,  had  been  perfected  upon  the  minor 
beneficiaries  of  the  trust  in  the  proceeding  in 
which  it  was  granted.  Therefore  the  sale 
of  the  land  by  the  trustee  to  Nancy  E.  Hen- 
dricks, under  whom  the  defendant  holds,  in 
pmsaance  of  the  order  of  the  court,  must  be 
held  to  have  been  duly  authorized,  and  henc^ 
the  plaintltTs  could  not  recover  upon  title 
to  the  premises  In  dispute  acquired  under  the 
deed  from  Calhoun  to  W.  B.  Jenkins,  trustee 
for  Mary  A.  Reynolds  and  children. 

While  the  defendants  Introduced — ^unneces- 
sarily, -we  think — the  record  of  the  subse- 
quent proceedings  by  the  trustee  for  a  eon- 
flrmation  of  the  sale  of  the  land  by  him 
and  Wa  acts  in  connection  therewith,  there 
•was  nothing  shown  by  such  record  which 
overcame  the  presumption  of  service  upon 
the  cestuls  que  trust  in  the  former  pro- 
ceeding. It  is  true  that  the  trustee.  In  his 
application  for  an  order  or  decree  of  confirma- 
tion, stated  that  "it  does  not  appear  affirma- 
tively from  the  record  of  [the  former]  pro- 
reedlntcs  •  •  •  that  service  was  ever  had 
on  said  children  as  provided  by  law,  and  to 
this  extent  petitioner  apprehends  that  the 
title  to  this  property  Is  defective."  But  this 
did  not  amount  to  an  alle^tion,  or  an  ad- 
mission, that  there  had  been  no  service  upon 
the  children  of  Mrs.  Reynolds.  It  simply  ap- 
pears from  these  statements,  made  In  an 
application  filed  In  1891,  that  the  trustee, 
fiome  10  years  after  the  sale,  had  come  to 
the  conclusion  that  the  sale  might  be  de- 
fectlre,  because  the  record  of  the  proceed- 
ing in  which  It  was  authorized  did  not  diow 


service  upon  the  minor  beneficiaries  of  the 
trust,  whether  they  were  in  fact  served  or 
not  Certainly  it  cannot  be  held  that  the  de 
fendant,  by  Introducing  tbe  record  of  the 
proceeding  for  a  confirmation  of  the  sale,  In 
effect  admitted  that  there  had  been,  in  the 
original  proceeding  to  sell  the  property,  no 
service  upon  the  minor  beneflciaries  of  the 
trust.  Without  passing  upon  tbe  extent  to 
which  defendant  was  bound  by  the  allega- 
tions In  the  petitions  for  the  sale  and  its 
confirmation,  which  were  put  in  evidence  by 
him,  it  may  be  safely  stated  that,  upon  tbe 
question  as  to  such  service,  he  was  bound 
by  the  statement  of  the  trustee  In  the  ap- 
plication for  a  confirmation  of  the  sale  only 
to  the  extent  to  which  It  went,  viz.,  that  it 
did  not  aflirmatively  appear  that  such  serv- 
ice had  been  perfected.  So,  notwithstanding 
the  introduction  of  the  record  in  Aie  pro- 
ceeding to  confirm  the  sale  by  the  trustee, 
the  defendant  could  still  rely  on  the  pre- 
sumption, arising  from  the  existence  of  the 
order  or  decree  of  the  court,  authorizing  the 
trustee  to  sell  tbe  property,  that  all  parties 
at  interest  had  been  duly  served  In  the  pro- 
ceeding in  which  it  was  granted.  For  tUB 
reason  we  have  not  deemed  It  necessary  to 
consider  the  effect  of  the  order  or  decree  con- 
firming the  sale. 

4.  Of  course,  the  plaintillb  could  not  re- 
cover, npon  a  legal  title,  as  remaindermen 
under  the  will  of  Ellas  0.  Jenkins,  for  the 
testator  did  not  devise  this  land  in  re- 
mainder to  them,  and  could  not  have  done 
so,  as  he  did  not  own  it  at  his  death.  Wbetii- 
er,  under  the  form  of  action  which  fhey 
adopted,  they  could  have  recovered  upon 
proof  of  an  equitable  title,  against  oak  whose 
legal  title  was  Inferior  to  their  equitable 
one.  It  is  not  necessary  to  detnmlne,  for 
while  the  original  lot  purchased  by  the  trus- 
tee named  In  the  will  with  a  portion  of  the 
fund  which  the  testator  had  directed  should 
be  Invested  by  him  In  a  home  for  the  sole 
and  separate  use  of  Mrs.  Reynolds  during 
her  life,  with  remainder  to  her  children, 
was,  in  equity,  impressed  with  the  trust  de- 
clared in  the  will.  Instead  of  the  one  de- 
clared In  the  deed,  this  was  a  secret  equity, 
which  could  not  be  asserted  against  a  bona 
fide  purchaser  of  the  premises  In  dispute, 
who  bought  the  same  upon  the  faith  of  the 
title  derived  from  one  who  had  purchased 
the  original  lot  from  the  trustee,  under  a 
sale  duly  authorized  by  the  court,  in  a  pro- 
ceeding in  which  the  court  was  dealing  with 
the  trust  estate  created  by  the  deed  which 
conveyed  the  legal  title  from  Calhoun  to  the 
trustee.  The  defendant  testified  that  he  did 
not  know  of  or  hear  of  the  will  of  Ellas  C. 
Jenkins  when  he  bought  the  land,  and  heard 
of  It  only  when  this  suit  was  filed,  and  this 
testimony  was  uncontradicted.  This  would 
have  protected  him,  even  if  it  had  been 
shown  that  the  original  purchaser  of  the 
land  from  the  trustee  was  affected  with  no- 
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tlce  of  the  plaintiffs'  equity  therein.  Be- 
sides, the  defendant  would  bare  been  pro- 
tected even  If  he  himself  bad  notice  of  the 
secret  equity  of  the  plaintiffs  at  the  time 
he  bought  the  land,  If  any  one  of  his  pred- 
ecessors in  title  was  a  bona  fide  purchaser, 
without  notice  of  such  equity,  and  presum- 
ably all  of  them  were;  there  being  no  evi- 
dence even  tending  to  show  that  any  one  of 
them  was  not  Tmluck  v.  Peeples,  3  Oa. 
446;  Colquitt  T.  Thomas,  8  Oa.  258;  Lee  t. 
Cato,  27  Oa.  637,  73  Am.  Dec.  746;  Douglass 
▼.  McCrackln,  52  Oa.  696;  Ashmore  t.  Wbat- 
ley.  00  Oa.  160,  24  S.  E.  941. 

6.  It  follows  from  the  foregoing  that  the 
court  did  not  err  in  directing  a  verdict  iu 
favor  of  the  defendant,  as  such  a  verdict 
was  demanded  by  the  evidence. 

Judgment  affirmed.  All  the  Justices  con* 
cnr. 

BVAN8,  LUMPKIN,  and  ATKINSON,  JJ. 
(specially  concurring).  The  presumption 
wiiich  the  law  indulges  In  favor  of  a  Judg- 
ment of  a  court  of  general  Jurisdiction,  that 
all  prior  requisites  have  been  complied  with 
arises  only  in  cases  where  the  pleadings  show 
that  the  court  had  Jurisdiction  of  both  per- 
taa  and  subject-matter.  Since  the  act  of 
1876  (Civ.  Code  1895,  |  4967)  minors  are  re- 
quired to  be  served  personally  with  a  copy 
of  the  legal  proceedings.  TUb  Code  section 
declares  that:  "When  the  returns  of  such 
service  are  made  to  the  prop«r  court,  and 
order  taken  to  appoint  said  minor  a  guardian 
ad  litem,  and  such  guardian  ad  litem  agrees 
to  serve,  all  of  which  must  be  shown  in  the 
proceedings  of  the  court,  then  said  minor  shall 
be  considered  a  party  to  said  proceedings." 
According  to  our  interpretation  of  this  sec- 
tion of  the  Code,  the  court  does  not  acquire 
Jurisdiction  of  the  minor  until  the  return  of 
service,  eta,  required  by  the  statute  has  been 
entered  on  the  proceedings.  Maryland  Cas- 
tialty  Co.  V.  Lanham,  124  Oa.  859,  53  9.  E. 
895.  And  where  the  proceedings  do  not  show 
the  factum  of  service,  the  Judgment  is  prima 
fade  void.  But  this  court,  in  Wagnon  v. 
Pease,  104  Oa.  417,  30  S.  E.  895,  in  a  decision 
by  a  unanimous  bench,  held  that  an  order 
granting  a  trustee  power  to  create  a  mort- 
gage upon  the  land  of  his  cestui  que  trust 
was  not  void  because  the  record  of  the  pro- 
ceedings upon  which  it  was  based  did  not 
affirmatively  show  that  service  on  the  minors 
bad  been  made.  It  Is  noteworthy  of  remark 
that  in  the  opinion  section  4987  of  the  Code 
is  not  referred  to  or  construed.  We  are 
bound  by  this  decision,  and  therefore  must 
concur  in  the  oplnlmi  of  the  Chief  Justice  on 
this  point  The  two  other  cases  referred  to 
in  the  opinion  are  not  conclusive  on  the 
point  upon  which  they  are  cited.  In  the  first 
(Pease  v.  Wagnon,  93  Ga.  361,  20  S.  E.  637), 
it  did  not  appear  that  the  parties  to  the  or- 
der were  minors,  and  it  was  only  decided 
that  as  against  a  general  demurrer,  an  al- 


legation that  a  mortgage  created  by  the 
trustee  by  virtue  of  an  order  of  the  superior 
court  empowering  the  trustee  to  mortgage 
was  good,  where  the  proceedings  were  not 
set  out  In  the  pleadings.  In  the  latter  case 
(Reinhart  v.  Blackshear,  105  Oa.  799,  81  S. 
E.  748),  the  order  was  granted  prior  to  the 
act  of  1876. 


PIEDMONT  COTTON  MILLS  v.  OEOROIA 

BY.  &  ELECTRIC  CO. 
(Supreme  C!onrt  of  Georgia.     July  24,   1908.) 

L  Eminert  Domain  —  Iitjunction  —  Street 
Bailboads  —  Location  of  Route  — Estop- 
pel. 

Under  the  facta  of  this  case,  the  plaintiff 

was   not  estopped  from  leekiog  to  enjoin  the 

defendant  as  prayed  in  Its  petition. 

2.  Saice— Evidence— Adicissibilitt. 

Where  a  railroad  company  has  the  riirht  to 
condemn  private  properlj  for  pablic  nses  in  the 
construction  and  operation  of  its  road,  it  has  a 
large  discretion  in  the  selection  of  a  location 
for  its  route  over  such  property,  and,  unless 
such  discretion  has  been  abused,  it  will  not  be 
controlled  or  interfered  with  by  the  coarts. 

(a)  Upon  the  trial  of  a  case  wherein  the 
owner  of  the  property  throoEh  which  it  is  pro- 
posed to  run  such  road  complains  that  such  dis- 
cretion of  the  company  has  been  abused  by  it, 
it  is  error  to  exclude  testimony  relevant  and 
material  upon  the  issue  as  to  whether  or  not 
the  company  has  acted  in  bad  faith  in  the  selec- 
tion of  such  location. 

(b)  Where  the  route  selected  and  sought  to  be 
condemned  by  such  company  for  the  location  of 
its  road  ran  near  the  cotton  mill  of  the  owner 
of  the  land,  who  introduced  testimony  to  show 
that  another  route  over  such  land  was  equally 
as  practicable,  feasible,  and  advantageous  to 
the  company  and  the  public  as  the  one  selected, 
and  that  it  contemplated  in  a  short  time  mak- 
ing an  enlargement  of  Its  mill,  the  plant  of 
which  was  originally  designed  and  constructed 
with  the  intenuon  of  subsequently  making  such 
enlargement,  and  which  would  have  been  desim- 
ed  and  constructed  at  less  cost  if  such  intention 
had  not  existed,  it  was  error  to  exclude  testi- 
mony, ottered  for  the  purpose  of  showing  that 
such  company  acted  in  bad  faith  in  selecting  the 
route  it  did  select  to  the  effect  that  the  por- 
tion of  the  land  over  which  such  route  was  se- 
lected was  the  only  location  on  such  land  on 
which  its  mill  could  be  scientifically  and  eco- 
nomically enlarged,  and  that  to  enlarxe  their 
plant  at  any  otlier  location  on  said  land  would 
necessitate  the  building  of  a  new  and  inde- 
pendent mill  which  could  not  t>e  operated  in 
connection  with  the  existing  plant 

3.  Sake— AifOUNT  or  Pbofebtt  that  Mat 
Be  Taken- Injurotion— Gbounds  or  Re- 

LIET— INADEQUACT  OP  BeHEDT  AT  LaW. 

A  party  having  the  right  of  condemning 
private  property  for  public  purposes  can  only 
condemn  such  amount  thereof  as  is  useful,  need- 
ful, and  necessary  for  public  purposes. 

(a)  If  such  party,  in  condemnation  proceed- 
ings, makes  an  effort  to  condemn  more  land . 
than  is  necessary  for  public  purposes,  as  the 
assessors  in  such  proceedings  can  only  deter- 
mine the  amount  of  compensation  to  be  paid, 
the  owner  of  such  land  has  the  right  to  have  a 
court  of  equity  intervene  and  enjoin  the  con- 
demnation of  such  of  his  land  as  is  not  neces- 
sary for  public  purposes. 

(b)  Where  a  party  has  a  rixht  to  condemn 
land  for  public  purposes,  it  is  not  confined  tQ 
such  quantity  as  may  be  absolutely  necessary 
or  indispensable  for  public  purposes;   but  such 
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onantity  aa  may  be  reasonably  necesaary  may 
be  condemned. 

[£d.  Note.— For  caaea  in  point,  aee  Cent.  Dig. 
ToL  18.  Eminent  Domain,  i  153.1 

4.  Sahb— iKJUNcnoN  —  Btkeet  Railroads -> 

LiOCATioN   ov   RoDTK— Evidence— Adxibbi- 

bii^itt. 

Upon  the  trial  of  a  caae  wherein  the  own- 
er of  land  aeeka  to  have  a  party  havinic  the 
rieht  of  condemnation  enjoined  from  condemn- 
iiiK  Ilia  land,  it  ia  not  error  to  admit  teatimony 
of  Buch  condemnor  that  he  made  an  effort  be- 
fore inatltutinjc  auch  condemnation  proceedinx 
to  acquire  by  contract  the  property  loucht  to  be 
condemned  and  failed  in  such  effort. 
&.  Sams— PowKB  to  Take— Stbekt  and  Sub- 

ttbbah  Railways. 

Sutmrban  and  atreet  railroad  companiea  in- 
corporated under  the  general  law  pursuant  to 
Civ.  Code  1885.  i  2180,  have  power  to  condemn 
private  property  outaide  of  the  limits  of  incorpo- 
rated towns  and  cities. 

Holden,  J„  diaaentinK  in  part. 

(Syllabua  by  the  Court) 

6.  WOBDS  AND  Phbases— "Stbeet  Gabs." 

"Street  cars,"  accurately  speakiuK,  are  cars 
which  traverse  the  streets  of  a  town-or  city  and 
carry  paasenicera  who  cet  off  and  on  at  various 
points  alonx  the  line.  They  have  been  consider- 
ed as  vehicles  of  street  travel. 

(Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  vol.  8,  p.  7^06.1 

"Bxxm  from  Superior  Court.  Fulton  County; 
•W.  r>.  Bails,  Judge. 

Equitable  petition  by  the  Piedmont  Cotton 
Mills  to  enjoin  the  Georgia  Railway  &  Elec- 
tric Company  from  condenming  a  right  of 
way  through  a  particular  part  of  plaiutlfTs 
property,  and  from  an  order  refusing  an  in- 
terlocutory injunction,  plaintlil  brings  error. 
Reversed. 

Dorsey,  Brewster,  Howell  &  Heyman,  H. 
L.  Culberson,  and  Owens  Johnson,  for  plain- 
tiff In  error.  Walter  T.  Colquitt  and  Rosser 
&  Brandon,  for  defendant  in  error. 

HOLDEN,  J.  The  Georgia  Railway  & 
Electric  Company,  the  main  defendant  in 
tills  case,  was  incorporated  as  a  street  and 
suburban  railroad.  After  obtaining  its  orig- 
inal charter,  it  sought  and  obtained  from 
the  Secretary  of  State  an  amendment  there- 
to, purporting  to  give  It  the  right  to  run  a 
branch  line  from  BJast  Point  to  Hapeville 
through  the  property  of  the  plaintiff  and  oth- 
ers. It  attempted  to  condemn  the  property  of 
tlie  plaintiff,  which  filed  an  equitable  peti- 
tion to  enjoin  the  defendants  from  condemn- 
ing, and  the  defendant  Georgia  Railway  & 
Electric  Company  from  taking,  a  right  of  way 
throngb  the  property  of  the  plaintiff.  To  the 
order  of  the  court  refusing  an  interlocutory 
injunction,  the  plaintiff  filed  exceptions. 

1.  The  evidence  shows  that  the  defendant 
undertook  to  buy  from  the  plaintiff  a  right  of 
way  through  its  property,  and  negotiations 
were  had  between  them  to  this  end.  After 
these  negotiations  were  at  an  end,  the  de- 
fendant sought  to  have  assessors  appointed 
and  a  right  of  way  condemned.  One  assessor 
was  appointed  by  the  plaintiff  and  one  by  the 
defendant,  and,  upon  the  fallnre  of  these  as- 


sessors to  agree  upon  a  third  one,  the  court 
appointed  the  third  assessor.  These  assessors 
met  and  adjourned  to  a  subsequent  day  fixed 
by  them,  on  which  date  plaintiff  filed  its  ap- 
plication for  an  Injunction  and  obtained  a 
temporary  restraining  order.  There  was  evi- 
dence that  the  defendant  had  built  its  line  of 
railway  from  Hapeville,  on  one  side,  and  East 
Point,  on  the  other,  almost,  if  not  quite,  up 
to  the  plaintlfTs  property.  The  evidence  of 
the  general  manager  of  the  plaintiff,  who  liad 
charge  of  the  matter  for  the  plaintiff,  was 
that  he  always  proceeded  In  the  matter  on  the 
Information  that  the  plaintiff  could  not  do 
anything  whatever  in  staying  any  purpose  of 
the  defendant,  and  that  it  Iiad  a  right  to  run 
its  right  of  way  through  the  mill  if  it  so  de- 
sired, and  that  it  was  only  recently  and  Just 
before  the  petition  for  injunction  was  filed 
that  he  learned  that  the  plaintiff  had  any 
redress.  It  does  not  appear  from  the  evi- 
dence  in  this  case  how  much  work  was  done 
by  the  defendant  on  Its  line  from  Hapeville 
and  East  Point  towards  the  property  of  the 
plaintiff  after  the  plaintiff  had  knowledge  of 
the  fact  that  the  defendant  contemplated  run- 
ning its  right  of  way  through  the  property  of 
tlie  plaintiff;  but,  even  if  it  disclosed  how 
much  work  was  thus  done,  it  does  not  appear 
from  the  record  in  this  case  that  the  defend- 
ant did  any  work  on  the  faith  of  anything 
done  or  said  by  the  plaintlfTs  officers,  or  that 
the  defendant  was  misled  thereby.  There 
being  no  evidence  of  Intentional  deception  on 
the  part  of  the  plaintiff,  or  any  conduct 
which  actually  misled  the  defoidant;  the 
plaintiff  would  not  be  estopped  from  assert- 
ing any  of  Its  legal  rights  In  the  injunction 
proceedings.  Civ.  Code  1896,  i  6152;  Tinsley 
V.  Rice,  106  Oa.  286,  290,  31  S.  E.  174;  Evans 
V.  Napier,  111  Oa.  106,  36  S.  B.  426;  Starr 
V.  Newman,  107  Ga.  396,  33  S.  E.  427;  Thorn- 
ton V.  McDonald,  ipS  Ga.  3,  83  S.  E.  680; 
American  Freehold  Co.  v.  ^alker,  119  Ga. 
341,  46  S.  B.  426. 

2.  The  plaintiff  alleged  that  it  originally 
erected  a  cotton  mill  of  a  stated  capacity, 
which  it  had  since  increased,  and  that  it  had 
purchased  more  la'hd  for  the  purpose  of  mak- 
ing still  further  additions  to  and  enlarge- 
ments of  its  plant,  and  contemplated  In  a 
short  time  making  such  enlargements  and  ad- 
ditions. The  plaintiff  further  alleged  that 
the  place  where  the  defendant  seeks  to  locate 
its  right  of  way  is  the  only  place  where  suctk 
enlargements  and  additions  can  be  made  to 
the  original  plant  so  as  to  be  operated  under 
the  same  heads  of  departments,  and  so  that 
the  same  steam  plant  used  in  connection  with 
the  original  mill  could  be  used  In  operating 
the  machinery  added,  and  that  the  power 
house  of  the  original  mill  was  originally  btdlt 
with  a  view  to  housing  such  a  steam  plant 
as  would  operate  such  additions  as  might  be 
made.  It  contended  that  if  the  additions  and 
enlargements  of  the  original  mill  were  not 
made  at  this  place>  but  at  some  other  place 
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on  Its  property,  It  would  be  the  same  as  If  It 
were  to  erect  a  new  and  Independent  mill, 
and,  owing  to  various  reasons  set  forth,  It 
wonld  derive  no  benefit  from  It  as  an  enlarge- 
ment and  extension  of  the  original  mill.  The 
plaintiff  further  alleged  that  the  physical  for- 
mation of  its  land  was  snch  that  the  defend- 
ant could  locate  a  right  of  way  at  a  different 
place,  which,  as  far  as  concerns  the  defend- 
ant and  the  public  it  serves,  was  just  as  feasi- 
ble, practicable,  and  advantageous  a  route  as 
the  one  It  sought,  and  that  this  route  would 
be  the  same  to  the  defendant  and  the  public 
In  every  respect,  except  tliat  It  would  be 
about  80  feet  longer,  and  would  have  a  slight 
curve  therein.  The  plaintiff  contended  that 
the  defendant's  location  of  Its  right  of  way 
at  this  particular  place  that  was  needed  by 
the  plaintiff  for  the  enlargement  of  its  mill 
was  done  arbitrarily,  capriciously,  and  with- 
out reason  or  Justice.  The  defendant  denied 
all  of  these  contentions  of  the  plaintiff,  and 
offered  proof  to  show  that  the  route  selected 
by  It  was  the  only  practicable,  feasible,  and 
advantageous  route,  and  that  any  other  route 
over  the  plalntlfTs  property,  by  reason  of  the 
curves  such'  other  route  would  necessitate, 
would  make  It  dangerous  to  operate  its  cars, 
and  offered  proof  In  'support  of  its  denial  of 
the  other  contentions.  The  plaintiff  offered. 
In  support  of  Its  contention  that  the  enlarge- 
ment and  addition  to  the  original  mill  could 
not  be  located  at  any  other  place  on  Its  prop- 
erty than  that  over  which  the  defendant 
sought  a  right  of  way,  without  great  loss  and 
Irreparable  damage  to  the  plaintiff,  the  fol- 
lowing testimony  of  four  witnesses  who  had 
qualified  as  experts:  "The  only  place  where 
the  new  building  for  the  proposed  addition 
to  and  enlargement  of  the  plaintiff's  manu- 
facturing plant,  having  any  Intelligent  and 
scientific  reference  to  topography  and  the  lay 
of  the  land  and  the  situation  of  the  buildings 
now  on  the  ground,  is  the  place  indicated  on 
the  drawing  hereto  attached  marked  'New 
Building.'  •  *  *  If  the  new  building  con- 
templated by  said  plaintiff  were  located  else- 
where than  at  the  place  indicated,  a  new 
steam  plant  would  have  to  be  housed  and  in- 
stalled, and  a  new  plant  from  A  to  Z  built,  in 
order  to  enable  the  plaintiff  to  Increase  Its 
output.  •  •  •  The  Insurance  regulations 
In  such  cases  require  that  the  buildings  should 
be  the  distance  apart  that  they  are  shown 
to  be  on  said  plat.  •  •  •  Deponent  says 
that.  If  the  railroad  Is  allowed  to  be  built 
and  operated  through  said  site  of  said  new 
building,  it  will  be  simply  destructive  of  the 
.plaintiff's  mill  site,  so  far  as  any  Intelligent 
and  scientific  addition  to  or  enlargement  of 
the  plalntlfTs  present  factory  are  concerned. 
*  *  *  While  the  plaintiff,  or  any  other 
person  or  company,  could  go  out  and  secure  a 
piece  of  land  and  locate  a  cotton  mill  there- 
on. If  a  railroad  Is  to  be  built  and  operated 
through  and  over  the  place  indicated  in  the 
drawing  hereto  attached,  the  plaintiff  will 


have  no  place  to  add  to  Its  present  mill,  and 
the  present  mill  will  be  condemned,  for  all 
time,  to  practically  its  present  capacity." 

Where  a  railroad  company  has  the  right  to 
condemn  private  prc^rty,  it  has  a  large  dis- 
cretion in  the  selection  of  a  location  for  its 
right  of  way.  18  (3yc.  634,  635 ;  1  Rorer  on 
Railroads,  281;  1  Lewis  on  Em.  Demi.  (2d 
Ed.)  p.  675,  t  279;  8  Elliott  on  Railroads,  p. 
1264,  t  919;  10  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  1057;  Savannah  R.  C!o.  v.  Postal  Tel. 
Co.,  112  Ga.  941,  945,  88  S.  B.  353 ;  Georgia 
R.  C!o.  V.  Maddox,  116  6a.  64,  68,  42  S.  E. 
815.  The  mere  fact  that  another  location 
would  be  equally  as  feasible,  practicable,  and 
desirable  would  not  of  itself  be  sufiBd^it  to 
force  the  company  to  change  to  such  locatlwi 
and  abandon  the  location  selected.  If  the 
company  could  be  made  to  do  this,  it  might 
have  difficulty  In  ever  securing  a  location 
where  there  existed  over  the  property  of  one 
or  different  persons  various  routes  equally 
as  practicable,  feasible,  and  desirable.  A 
large  discretion  is  vested  in  a  party  having 
the  right  to  condemn,  in  the  selection  of  the 
particular  property  to  be  condemned,  and 
such  selection  should  not  be  interfered  with 
or  controlled  by  the  courts,  unless  made  in 
bad  faith,  or  capriciously  or  wantonly  Injuri- 
ous, or  in  some  respect  beyond  the  privilege 
conferred  bf  statute  or  Its  charter.  15  Cyc. 
634,  635 ;  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
1057.  Where  any  person  is  given  by  law  the 
right  to  exercise  a  discretion,  and  abuses  such 
right,  the  courts  may  interfere.  If  the  de- 
fendant in  this  case,  in  the  exercise  of  the 
discretion  given  it  in  the  selection  of  a  route 
for  its  right  of  way  over  the  plalntlfTs  prop- 
erty, acted  In  bad  faith,  then  the  courts  would 
have  the  right  to  Interfere.  One  of  the  con- 
tentions of  the  plaintiff  in  this  case  is  that  the 
defendant  acted  In  bad  faith  In  the  selection 
of  its  route,  and  the  plaintiff  offered  evi- 
dence to  show  that  another  route  through  Its 
property  was  Just  as  feasible,  practicable,  ami 
advantageous  as  the  one  selected.  The  plain- 
tiff also  offered  evidence  to  show  that  the 
route  selected  by  the  defendant  went  throngti 
that  portion  of  the  plalntlfTs  property  which 
was  the  only  part  thereof  whereon  it  could 
scientifically  and  economically  enlarge  Its  mill. 
The  evidence  hereinbefore  set  out,  offered  for 
the  purpose  of  showing  these  facts,  was  re- 
jected by  the  court  If  there  was  over  the 
plalntlfTs  property  a  route  which  the  de- 
fendant could  take  equally  as  practicable, 
feasible,  and  advantageous  as  the  one  select- 
ed, and  if  the  appropriation  by  the  defendant 
of  the  one  selected  would  have  the  effect  of 
preventing  the  plaintiff  from  enlarging  and 
adding  to  its  mill  in  a  scientific  and  econom- 
ical way,  evidence  of  this  latter  fact,  In  con- 
nection with  the  other  testimony  in  the  case, 
would  be  admissible  to  illustrate  the  question 
as  to  whether  or  not  the  defendant  was  act- 
ing in  bad  faith  In  selecting  this  particular 
route,  and  we  think  the  court  committed  er- 
ror in  excluding  this  testimony.    There  waa 
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some  testimony  before  the  conrt,  offered  by 
the  plaintiff  and  the  defendant,  npon  the 
same  subject  as  that  embraced  in  the  testi- 
mony excluded;  but,  the  testimony  of  these 
four  experts  being  excluded  by  the  court  and 
not  considered  by  hbn  upon  the  trial  of  the 
caae,  it  is  Impossible  for  this  court  to  deter- 
mine wliat  ^foct  Boch  testimony,  if  admitted, 
in  connection  with  the  other  testimony  in  tlie 
case,  wotild  bare  had  upon  the  court  in  de- 
dding  one  of  tbe  questions  at  Issue.  Under 
ClT.  Code,  1886,  i  5287,  tbe  testimony  of  these 
experts  was  admissible,  and  for  the  reasons 
above  announced  tbe  ruling  of  tbe  court  below 
in  refusing  to  admit  It  was  error. 

3.  Another  cmtention  of  the  plaintiff  was 
that  tbe  defendant  sought  to  condemn  more 
land  than  was  necessary  for  its  use.  The 
testimony  of  tbe  plaintiff  was  that  a  strip  of 
land  20  feet  wide  would  be  sufficient  for  a 
sioele  track,  and  a  strip  30  feet  wide  would 
be  ample  on  which  to  lay  and  operate  double 
tracks,  and  a  strip  60  feet  wide  would  accom- 
modate four  tracks.  This  testimony  was  un- 
disputed. It  does  not  conclusively  appear 
tbat  tbe  defendant  only  wanted  to  lay  one 
track,  but,  taking  into  consideration  all  of 
the  evidence  in  the  case,  it  would  seem  to  in- 
dicate that  its  only  purpose  and  desire  was 
to  lay  one  track.  Tbe  notice  in  the  condemna- 
tion proceedings  stated  that  the  defendant  de- 
sired to  condemn  the' land  for  several  pur- 
poses besides  that  of  sUnpIy  running  a  road 
tfarougb  it,  but  in  Its  answer  it  does  not  refer 
to  these  other  purposes,  and  it  nowhere  ap- 
pears in  the  testimony  tbat  the  defendant 
desires  to  do  anything  except  to  operate  a  line 
of  railway  through  the  property,  and  the  tes- 
timony indicates  that  it  <mly  wishes  to  op- 
erate on  one  track.  The  engineer,  Smith,  who 
testified  for  the  defendant,  attached  as  a 
part  of  his  affidavit  a  map  which  shows  the 
right  of  way  sought  to  be  condemned  through 
the  proper^  of  the  plaintiff,  and  this  map 
indicates  by  a  single  center  line  where  tbe 
defendant  proposed  to  lay  its  track  through 
tbe  property  of  the  plaintiff,  and  also  shows' 
snch  single  center  line  to  extend  onto  the 
property  adjoining  that  of  the  plaintiff  on  ei- 
ther sldfc  However,  there  is  no  testimony 
conclusively  showing  that  the  defendant  only 
desired  a  right  of  way  for  one  track,  but  the 
only  testimony  in  regard  to  the  matter  indi- 
cates tliat  It  only'deslred  land  for  one  track. 
It  does  not  appear  that  the  defendant  offered 
any  testimony  to  show  how  many  tracks  It 
expected  to  lay,  or  bow  much  land  It  needed, 
or  the  purposes  for  wblch  it  needed  land. 
Tbe  plaintiff  In  its  amendment  to  its  petition 
states  tbat  the  defraidant  sought  to  condemn 
more  land  than  it  needed,  or  was  necessary, 
and  in  support  of  this  contenti<«i  introduced 
testimony  that  the  strip  of  land  60  feet  wide 
sought  to  be  condenmed  was  enough  to  ac- 
commodate four  tracks  of  tlie  defendant.  If 
It  be  true  that  the  defendant  only  needs  land 
for  tbe  parpoae  of  <H)eratlng  one  track,  or 
Indeed  sny  number  of  tracks  leas  than  four, 


the  testimony  shows  without  contradi'.iioo, 
tbat  the  amount  of  land  sought  to  be  con- 
demned is  more  than  It  needs  and  is  more 
than  is  necessary.  A  party  having  tbe  right 
to  condemn  private  prop^ty  can  only  take 
such  prcverty  as  Is  useful,  needful,  and  nec- 
essary for  public  purposes.  Clv.  Code  1885,  f 
4668;  Savannah  Ry.  Co.  v.  Postal  Tel.  Co., 
116  Ga.  654,  660,  42  S.  B.  1 ;  Atlantic  Rail- 
road Co.  V.  Penny,  118  Ga.  479,  481,  46  &  E. 
666 ;  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1067 ; 
16  Cyc.  632,  633,  637.  In  condemnation  pro- 
ceedings tbe  assessors  can  only  determine  tbo  - 
amount  of  compensation  to  be  paid.  They 
cannot  determine  whether  or  not  the  quantity 
of  land  sought  to  be  taken  is  necessary  for 
public  purposes.  Atlantic  Railroad  Co.  v. 
Penny,  supra.  When  an  effort  Is  made  to 
take  more  land  than  is  necessary  for  public 
purposes,  the  owner  of  tbe  property  sought 
to  be  condemned  has  a  right  to  ask  the  courts 
to  intervene.  Savannah  Ry.  Co.  v.  Postal 
Tel.  Co.,  supra;  Atlantic  Railroad  Co.  v. 
Penny,  supra.  The  taking  of  more  land  than 
Is  necessary  for  public  purposes  cannot  be 
Justified  on  the  principles  underlying  tbe  right 
of  eminent  domain.  When  more  land  is 
taken  than  is  necessary  for  public  uses.  It  la 
In  effect  a  taking  for  private  use,  or  for  no 
use;  In  either  of  which  instances  tbe  right 
does  not  exist  The  railroad  company  has  tbe 
authority,  in  tbe  first  instance,  to  Judge  of 
tbe  matter  as  to  how  much  land  should  be 
taken ;  but.  If  it  should  appear  that  the  land 
sought  to  be  condemned  is  more  than  Is  nec- 
essary for  public  purposes,  then  the  amount 
should  be  reduced  by  the  courts  to  such  an 
amount  as  is  necessary  for  public  purposes. 
We  do  not  mean  to  say  that  the  company  Is 
limited  to  the  amount  that  Is  absolutely  nec- 
essary, but  it  Is  limited  to  the  amount  that 
Is  reasonably  necessary  under  all  the  facts 
and  circumstances  regarding  the  particular 
matter  under  consideration.  The  word  "nec- 
essary" Is  not  meant  to  be  used  in  the  sense 
of  "Indispensable."  Necessity  for  public  use 
Is  not  such  an  imperative  necessity  tbat 
would  render  the  construction  of  a  railroad 
impossible  without  the  amount  of  land  in 
question.  15  Cye  633;  10  Am.  &  Bng.  Bnc. . 
Law  (2d  Ed.)  1057.  We  do  not  bold,  under 
the  evidence  In  this  record,  tbat  the  court 
below  abused  Its  discretion  in  refusing  to 
enjoin  the  defendant  on  tbe  groimd  that  it 
was  seeking'  to  condemn  an  amount  of  land 
In  excess  of  what  was  reasonably  necessary ; 
but,  in  view  of  the  entire  record  in  this  case 
and  the'  ruling  made  In  the  previous  decision 
of  this  opinion,  we  think  there  should  be  an- 
other hearing,  and  upon  such  hearing  tbe 
conrt  below  can  hear  evidence  upon  this  ques- 
tion and  exercise  its  discretion  under  the  evi- 
dence submitted  and  the  rulings  we  have 
made  above. 

4.  The  court  admitted  In  evidence,  over  the 
objection  of  tbe  plahitlff,  testimony  of  tbe 
manager  of  the  defendant  company  in  regard 
to   negotiations   with  the  plaintiff   having 
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In  Tlew  the  acquirement  by  pnrchafse  of  tbe 
right  of  way  which  the  defendant  afterwards 
songht  to  condemn.  This  testimony  was  ob- 
jected to  on  the  ground  that  It  was  Irrele- 
vant and  Immaterial,  and  because  the  nego- 
tiations were  had  with  a  view  to  compromise 
and  settlement  between  the  parties.  We  do 
not  think  this  testimony  was  subject  to  either 
of  the  objections  named.  It  was  admissible 
for  several  purposes,  one  of  which  was  to 
show  the  bona  fides  of  the  defendant  In  un- 
dertaking to  locate  Its  right  of  way  at  the 
particular  place  In  question.  This  testimony 
was  also  admissible  by  reason  of  the  fact 
that  It  was  propw  for  the  defendant  to  seek 
to  obtain  the  land  by  contract  before  under- 
taking to  condemn  It  Civ.  Code  1895,  Si 
2170,  4568,  4569;  Brldwell  v.  Gate  City  Ter- 
minal Company,  127  Oa.  620, 535,  66  S.  E.  624, 
10  L.  R.  A.  (N.  S.)  909;  City  of  Elberton  v. 
Hobbs,  121  Ga.  760,  49  S.  B.  779.  Indeed, 
it  was  necessary  for  an  effort  to  be  made 
to  obtain  this  property  by  contract  before 
instituting  condemnation  proceedings. 

6.  One  of  the  main  contentions  of  the  plain- 
tiff Is  that  the  Georgia  Railway  &  Electric 
Company  has  no  power,  under  tbe  law,  to 
condemn  private  property  for  public  pur- 
poses outside  the  limits  of  incorporated  cities 
and  towns.  The  writer  is  of  the  opinion  that 
It  has  no  such  power.  AH  of  the  members 
of  the  court,  except  the  writer,  are  of  the 
opinion  that  It  has  rach  power.  Tbe  views 
of  tbe  writer  on  this  subject  appear  later 
in  this  opinion.  The  views  of  the  other 
members  of  the  court  upon  this  subject,  as 
prepared  by  Mr.  Justice  LUMPKIN,  are  as 
follows: 

In  1892  an  act  was  passed  for  the  purpose 
of  carrying  into  effect  article  S,  t  7,  par.  18, 
of  the  Constitution,  in  so  far  as  it  related  to 
the  Issuance  and  granting  of  corporate  pow- 
ers and  privileges  to  railroad  companies 
by  the  Secretary  of  State.  It  made  provi- 
sion In  regard  to  the  incorporation,  organisa- 
tion, and  powers  of  railroad  companies,  in- 
cluding the  method  of  acquiring  rights  by 
way  of  purchase  or  condemnation.  By  sec- 
tion 16  of  that  act  it  was  declared  that  "the 
provisions  of  this  act  shall  not  apply  to  and 
govern  in  the  incorporation,  control'  and 
management  of  suburban  and  street  railroad 
companies."  Acts  1892,  p.  37,  et  seq.  In 
1894  an  act  was  passed  which  declared  that 
tbe  sixteenth  section  of  tbe  act  of  1892,  above 
quoted,  was  repealed,  and  that,  in  lieu  tiiereof, 
the  following  was  inserted  as  section  16  of  said 
act:  "And  shall  become  a  part  of  said  act  and 
of  the  general  law  of  this  state  governing  the 
incorporation  of  railroads,  viz. :  'All  the  provi- 
sions of  this  act  shall  apply  to  and  govern 
in  the  incorporation,  control  and  management 
of  suburban  and  street  railroad  companies 
In  80  far  as  the,  same  are  applicable  and  ap- 
propriate thereto.  Any  number  of  persons, 
not  less  than  ten,  who  desire  to  be  incor- 
porated tot  that  purpose,  may  form  a  com- 


pany as  provided  In  section  2  of  this  act, 
with  this  additional  requirement,  that  they 
must  In  their  petition  specify  what  city, 
town  or  village,  and  in  what  streets  thereof, 
they  propose  to  construct  and  build  said 
railroad;  provided  that  no  street  railroad  In- 
corporated under  this  act  shal>  be  construct* 
ed  within  the  limits  of  any  Incorporated  town 
or  city  without  the  consent  of  tbe  corporate 
authorities;  and  provided  furth»,  that  all 
such  street  raUroad  companies  Incorporate!! 
under  this  act  shall  be  subject  to  all  Just 
and  reasonable  rules  and  regulations  by  the 
corporate  authorities  and  liable  for  all  as- 
sessments and  other  lawful  bnrdois  that 
may  be  imposed  upon  them  from  time  to 
time;  and  provided  further,  only  such  of  tbe 
po^en  and  franchises  that  are  conferred  by 
this  act  ^all  belong  to  said  street  railroad 
companies  as  shall  be  necessary  and  appro- 
priate thereto;  and  In  case  any  street  rail- 
road Incorporated  under  this  act  shall  be 
partly  located  in  an  incorporated  town  or 
city  and  partly  located  in  the  country,  theu 
the  provisions  of  this  act  which  apply  to  oth- 
er railroads  located  In  tbe  country  shall  ap- 
ply to  it  so  far  as  that  portion  of  its  road 
Is  ccmcemed.' "    Acts  1894,  p.  69. 

Thus  the  sixteenth  section  of  the  act  of  1892, 
which  had  declared  that  the  act  should  not 
apply  to  and  govern  In  the  Incorporation, 
control,  and  management  of  suburban  and 
street  raUroad  companies,  was  stricken  out, 
and  the  act  of  1894  took  the  place  of  that 
section  as  a  part  of  the  general  law  of  the 
state  governing  the  incorporation  of  railroads. 
When  the  act  of  1892  and  the  amending  act 
of  1894  were  codified  and  Incorporated  in 
the  Code  of  1895,  the  general  laws  touch- 
ing the  incorporation  and  powers  of  rail- 
roads were  separated  into  four  divisions.  At 
the  beginning  of  the  first  division  was  plac- 
ed the  beading  "Method  of  Incorporation," 
at  the  bead  of  the  second  division  "Organ- 
ization and  Capita)  Stock,"  at  the  bead  of 
tbe  third  division  "Corporate  Powers  of 
Railroads,"  and  at  the  head  of  the  fourth 
division  "Street  Railroads."  The  act  of  1804 
was  included  in  the  fourth  division  as  sec- 
tion 2180  in  the  Civil  Code  of  1886.  As  thus 
codified,  tbe  language  was  tbe  same  as  that 
of  tbe  act  of  1894,  except  that,  where  tbe 
words  "said  act"  or  "this  act"  were  there 
employed,  the  words  "preceding  division" 
or  "this  division"  or  "said  division"  were  em- 
ployed, so  that  It  reads  as  follows:  "All  the 
provisions  of  tbe  preceding  divisions  shall 
govern  In  tbe  Incorporation,  control  and 
management  of  suburban  and  street  railroad 
companies,  in  so  far  as  the  same  are  applic- 
able and  appropriate  thereto.  Any  number 
of  persons  not  less  than  ten,  who  desire  to  be 
incorporated  for  that  purpose,  may  form  a 
company  as  provided  in  the  preceding  divi- 
sion, with  the  additional  requirement  that 
they  must  in  their  petition  specify  what  city, 
town  or  village,  and  in  what  streets  there* 
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of.  tbe7  pn^xMe  to  constmct  and  bnlM  lald 
railroad:  Provided,  tbat  no  street  railroad 
Incozvorated  under  tbla  divlalon  iliall  be 
coDStmcted  within  the  limits  of  any  Incor- 
porated town  or  dty  without  the  consent  of 
tbe  corporate  authorities;  and  provided  fur- 
tber.  tbat  all  such  street  railroad  companies  in- 
corporated under  this  division  shall  be  sub- 
ject to  all  just  and  reasonable  rules  and  reg- 
nlatlona  by  the  corporate  authorities  and 
Uable  for  all  assessments  and  other  lawful 
burdens  that  may  be  imposed  upon  them 
from  time  to  time;  and  provided  further, 
only  such  of  the  powers  and  frandiises  that 
are  conferred  by  said  divisions  shall  belong 
to  said  street  railroad  companies  as  shall 
be  necessaiy  and  appropriated  thereto;  and 
In  case  any  street  railroad  Incorporated  un- 
der this  division  tball  be  partly  located  in 
an  inceiporated  town  or  city  and  partly 
located  in  the  country,  thai  the  provisions 
of  the  preceding  division  which  apply  to 
other  railroads  located  In  the  country  shall 
apply  to  it  so  far  as  that  portion  of  its  road 
1b   concemed." 

Tbe  question  arises  especially  upon  the  con- 
Btroctloii  of  the  last  clause  of  the  act  of 
1894.  which,  as  codified,  reads  as  follows: 
•'And  in  case  any  street  railroad  Incorporated 
under  this  division  shall  be  partly  located  in 
an  incorporated  town  or  dty  and  partly 
located  in  the  country,  then  the  provisions 
of  the  preceding  division  which  apply  to 
oth^  railroads  located  In  tbe  country  shall 
apply  to  it  in  so  far  as  that  portion  of  its 
road  is  concerned."  Bearing  in  mind  that 
the  amending  act  of  18M  was  not  a  separate 
and  distinct  provision,  apart  from  tbe  gen- 
eral law  for  the  incorporation  of  railroads, 
but  became  a  part  thereof  and  a  secti<m  of 
tbe  act  of  1892,  what  is  the  proper  construc- 
tion of  the  clause  just  quoted?  Does  it  con- 
fer npon  a  etreet  and  suburban  railroad  com- 
pany, a  part  of  whose  line  extends  into  the 
country  beyond  the  limits  of  an  incorporated 
town  or  dty,  tbe  right  to  condemn  land  for 
a  rl^t  of  way,  or  does  it  not?  Thero  are 
three  possible  constructions  which  may  be 
given  to  section  2180  of  the  Code  on  the  sub- 
ject of  the  power  to  condemn  land  for  a 
right  of  way:  First,  that  no  power  of  con- 
demnation at  all  is  conferred  upon  a  street 
and  suburban  railroad  company  as  to  tbat 
part  which  lies  outside  of  an  incorporated 
town  or  dty ;  second,  that,  as  to  the  part  of 
fucb  a  road  which  is  located  In  Uie  country 
outside  of  an  incorporated  town  or  dty, 
such  a  railroad  stands  exactly  like  a  general 
commercial  railroad  company  in  all  respects, 
and  has  tbe  same  power  and  right  of  condem- 
nation, and  has  all  the  same  powers  and 
rl^ts  as  such  a  company;  and,  third,  that, 
as  to  such  part  of  Its  road,  it  has  a  power  of 
condemnation  analogous  to  that  of  other  rail- 
roads located  in  the  country,  but  Its  exercise 
Is  restricted  by  the  nature  and  character  of 
street  and  suburban  railroad  companies,  and 
bj  what  may  be  necessaiy 'and  appropriate 


for  such  roads — in  other  words,  that  a  street 
and  suburban  railroad  company,  as  to  that 
portion  of  its  line  which  is  located  in  the 
country,  has  the  iK>wer  of  eminent  domain, 
but  that  the  exerdse  of  such  power  is  limited 
and  restricted  by  the  nature  and  character 
of  the  company  and  by  what  Is  necessary 
and  appropriate  for  the  use  and  operation 
of  such  a  company.  If  this  dause  refers  to 
suburban  extensions  only,  a  reasonable,  rath- 
er than  a  narrow  and  restricted,  construction 
should  be  given  to  the  word  "suburban." 
Considering  section  2180  of  the  Code  in  Its 
entirety,  so  as  to  give  effect  to  it  as  a  whole, 
and  remembering  that  it  is  a  part  of  the  gen- 
eral law  for  the  incorporation  of  railroads, 
we  are  of  the  opinion  that  the  last  construc- 
tion above  stated  is  the  reasonable  and  natu- 
ral one,  and  carries  out  the  legislative  in- 
tent 

Tbe  statement  In  the  last  dause  of  the 
sectlcm  under  consideration  declares  that 
"the  provisions  of  the  preceding  division," 
as  to  other  railroads  In  tbe  country,  shall 
apply  to  that  portion  of  a  street  and  subur- 
ban railroad  which  lies  in  the  country.  Turn- 
ing to  the  preceding  division,  which  is  num- 
bered 8  in  the  Code,  we  And  that  It  Includes 
section  2167,  which  declares  that  said  rail- 
road company  shall  be  empowered  to  cause 
examinations  and  preliminary  surveys  to  be 
made,  to  receive  and  hold  voluntary  grants 
of  property,  "to  acquire,  purchase,  bold  and 
use  all  such  real  estate  and  other  property  as 
may  be  necessary  for  the  construction  and 
maintenance  of  said  road,  •  •  •  and  to 
condemn,  lease  or  buy  any  land  necessary 
for  Its  use ;  to  lay  out  Its  road  not  exceeding 
In  width  200  feet,"  etc.  These  are  among 
the  provisions  of  "the  preceding  division," 
as  dedared  In  the  Code,  and  are  among  "the 
provlBlons  of  the  act,"  according  to  the  ex- 
pression employed  In  the  act  of  1804.  The 
provision  above  quoted  from  section  2167, 
which  is  Included  in  "the  preceding  division," 
is  the  only  one  which  declares  that  a  railroad 
company  shall  have  or  exercise  any  power  to 
acquire  property  for  the  purpose  of  construct- 
ing and  operating  its  railroad.  Section  2180 
does  not  In  terms  confer  or  dedare  any  such 
power  in  regard  to  a  street  and  suburban 
railroad  company.  If  it  has  any  such  power, 
it  must  t>e  by  reference  to  the  preceding  di- 
vision of  the  general  railroad  law.  That  law, 
as  already  shown.  Includes  In  a  single  sen- 
tence the  right  "to  condemn,  lease,  or  buy 
any  land  necessary  for  its  use."  How  can  it 
be  said  that  one  mode  of  acquiring  land 
necessary  for  the  use  of  tbe  corporation  may 
be  exercised  by  the  adoption  of  "the  provi- 
sions of  the  preceding  division,"  and  that  an- 
other catmot?  It  seems  to  us  tbat  to  so  hold 
would  not  be  to  give  effect  to  the  last  clause 
of  section  2180. 

The  Century  Dictionary,  among  other  defi- 
nitions of  the  word  "provision,"  gives  the 
following:  "In  law,  a  stipulation;  a  rule 
provided ;  a  distinct  dause  In  an  instrument 
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or  statute ;  a  nile  or  principle  to  be  referred 
to  for  guidance;  as,  the  provisions  of  law; 
tbe  provisions  of  the  Constitution."  In  the 
case  of  State  v.  Lund,  167  Mo.  2^8,  66  S.  W. 
1062,  67  S.  W.  572,  the  entire  court  treated 
the  term  "provision"  in  a  Oonstitntlon  or 
charter  as  referring  to  that  wlilch  was  pro- 
vided by  such  Constitution  or  charter  on  the 
subject  In  hand.  Tbe  Judges  differed  as  to 
whether  there  was  a  "contrary  provision" 
to  one  previously  mentioned  included  In  a 
charter.  Tbe  majority  of  the  Judges  held 
that  certain  expressions  in  the  charter 
amounted  to  such  "a  contrary  provision." 
Robinson,  J.,  dissented.  In  the  opinion  filed 
by  him  he  said :  "As  applied  to  legislation, 
the  word  "provision'  has  the  well-understood 
meaning:  'Actual  expression  In  language'; 
the  clothing  of  legislative  ideas  in  words, 
which  can  be  pointed  out  upon  the  page  and 
read  with  the  ^e;  not  a  conjecture,  or  a 
supposition,  or  an  Inference  drawn  from 
other  language  referring  to  a  different  sub- 
ject or  matter."  Page  266  of  167  Mo.,  page 
676  of  67  S.  W.  Whether  the  opinion  of 
the  majority  or  the  dissenting  opinion  in 
that  Case  Is  accepted,  the  view  of  either  as 
to  the  meaning  of  the  term  "provision"  is 
sufficiently  broad  to  show  that  the  expression 
used  in  the  statute  now  before  us  would  be 
considered  as  Including  the  acquirement  of 
property  by  lease  or  purchase,  or  by  condem- 
nation. Included  in  the  "provisions"  of  tbe 
preceding  division. 

Cases  may  be  cited  to  show  that  there  are 
very  material  differences  between  ordinary 
commercial  railroads  and  street  railroads;  or 
street  and  suburban  railroads,  and  that  the 
conferring  of  the  power  of  eminent  domain 
generally  on  "railroads"  would  not  be  ordi- 
narily construed  as  conferring  that  power  up- 
on a  street  railway,  unless  there  were  some- 
thing to  show  the  legislative  Intent  to  do  so. 
Thomson-Houston  Electric  Co.  v.  Simon,  20 
Or.  60,  25  Pac.  147,  10  L.  R.  A.  251,  23  Am. 
St  Rep.  86.  Even  where  a  legislative  act 
conferred  the  imwer  of  eminent  domain  up- 
on a  street  railway  company  to  condemn 
property  where  necessary,  it  has  been  held 
that  tbls  did  not  authorize  a  general  condem- 
nation by  It  for  its  line  In  the  city,  but  that 
the  power  would  be  construed  in  the  light  of 
tbe  character  of  the  corporation  and  of  its 
business,  and  limited  to  condemnation  when 
necessary  to  carry  out  Its  purposes.  The  case 
before  us  differs  from  tbe  Or^^>n  case  (20 
Or.  60,  25  Pac.  147,  10  U  R.  A.  251,  23  Am. 
St  Rep.  86),  In  that  here  the  Legislature  baa 
declared  that  the  provisions  of  "tbe  preceding 
division"  touching  railroads  in  the  country 
generally  shall  apply  to  that  part  of  a  street 
and  suburban  railroad  which  lies  In  the  conn- 
try,  and  tbe  legislative  Intent  Is  not  Jef t  to  be 
determined  by  a  construction  of  the  general 
law  for  tbe  incorporation  of  railroads  alone. 

The  change  in  modem  methods  of  tran»- 
portatlon  has  been  very  great  Beginning 
with  the  omnibus  and  street  back  as  modes 


of  public  conveyance  through  the  streets  of 
a  city,  there  followed  the  tramway  or  horse- 
car  line,  then  cars  drawn  by  a  "dummy  en- 
gine," and  finally  the  electric  car.  "Street 
cars,"  accurately  speaking,  are  cars  wblcb 
traverse  the  streets  of  a  town  or  city,  and 
carry  passengers,  who  get  on  and  off  at  vari- 
ous points  along  the  line.  Tliey  have  been 
considered  as  vehicles  of  street  travel,  and 
on  this  basis  they  have  been  declared  to 
create  no  such  additional  servitude  upon  the 
street  as  to  give  a  right  to  damages  to  owners 
of  abutting  land.  Within  the  corporate  lim- 
its of  the  city  they  are  subject  to  reasonable 
regulations  by  the  municipal  authorities. 
Both  by  the  statute  and  by  the  Constitution 
they  are  required  to  obtain  the  consent  of 
tbe  corporate  authorities  to  their  use  of  the 
streets.  Civ.  Code  1886,  secticm  5782.  We 
need  not  consider  how  far  the  Legislature 
could  confer  upon  them  a  power  of  eminent 
domain  other  than  to  use  the  streets  with 
the  consent  of  the  municipal  corporation. 
When  the  line  of  such  a  company  is  extend- 
ed beyond  the  limits  of  the  town  or  city,  it 
is  plain  that  the  provisions  of  the  law  refer- 
red to  touching  street  railroads  within  the 
corporate  limits  becomes  largely  inapplica- 
ble. What  was  the  legislative  intent  as  to 
the  status  of  such  portion  of  the  line  as 
should  He  without  tbe  limits  of  the  town  or 
city?  Should  no  law  apply  to  it,  or,  if  any, 
what  law?  The  Legislature  answered  this 
by  saying  that  the  provisions  touching  rail- 
roads In  tbe  country  generally  should  apply 
to  that  portion  of  the  line  beyond  tbe  town 
or  city;  but  construing  that  legislative  dee-* 
laration  in  tbe  light  of  other  expressions  in 
the  act  of  1894,  the  exercise  of  tbe  power  of 
eminent  domain  should  be  limited  by  a  con- 
sideration of  the  nature  and  character  of  the 
Incorporation  dealt  with,  and.  If  It  should  at- 
tempt such  an  exercise  of  power  as  is  not 
appropriate  to  Its  nature  and  character,  it 
would  be  enjoined.  At  tbe  time  when  the  act 
of  18&4  was  passed^  electrically  equipped 
street  railways  bad  not  been  very  long  in 
use,  and  the  extension  of  such  railways  be- 
yond tbe  corporate  limits  and  into  the  sub- 
urbs was  also  of  recent  origin.  Special  pro- 
visions for  the  Incorporation  of  companies 
to  operate  such  roads,  and  in  regard  to  the 
powers  and  franchises  thereof,  bad  not  been 
made.  Under  the  then  condition  of  such  en- 
terprises. It  was  considered  sufllclent  to  pass 
a  mere  general  act,  analogizing  their  exten- 
sion beyond  the  corporate  limits  to  railroads 
generally  in  the  country.  Since  then,  with 
the  growth  in  the  use  of  electricity  as  a  mo- 
tive i>ower,  the  number  of  such  roads  has 
rapidly  multiplied,  the  extensions  beyond  the 
corporate  limits  of  towns  and  cities  have 
greatly  Increased,  suburban  extensions  have 
lengthened,  and  frequently  grown  Interurban 
roads.  Under  tbe  new  and  changed  condi- 
tions, we  would  respectfully  call  the  atten- 
tion of  the  Legislature  to  the  subject,  for 
which  accurate  proTlsi'oa  should  be  made. 
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We  tblnk  that  so  Important  a  matter  should 
not  be  left  to  a  mere  general  act  analogizing 
portions  of  such  roads  to  railroads  In  general 
use  as  far  as  practicable  or  proper. 

Tbe  foregoing  part  of  this  division  of  the 
opinion  expresses  the  views  of  all  of  the 
members  of  the  court,  except  the  writer,  up- 
on the  subject  of  'the  right  of  the  defendant 
company  to  condemn  private  property  outside 
of  the  limits  of  Incorporated  towns  and  cit- 
ies. The  writer  does  not  concur  In  such 
views,  but  It  Is  his  opinion  that  such  com- 
pany does  not  possess  the  power  In  question, 
and  In  support  thereof  he  offers  the  follow- 
ing: 

On  December  17, 1802,  the  General  Assembly 
passed  an  act  to  carry  Into  effect  article  3, 
i  7,  par.  18,  of  the  Constitution  of  this  state. 
In  so  far  as  it  relates  to  the  Issuing  and 
granting  of  corporate  powers  and  privileges 
to  railroad  companies  by  the  Secretary  of 
State.  Tbe  provisions  of  this  act,  except 
what  was  contained  In  section  16,  are  now 
found  In  divisions  1,  2,  and  3  of  article  6 
of  volume  2  of  the  Civil  Code  of  1895.  Sec- 
tion 16  of  the  act  provided  that  Its  provlsi<Hi8 
should  not  apply  to  and  govern  in  the  In- 
corporation, control,  and  management  of  sub- 
urban and  street  railroad  companies.  On 
December  18,  1894,  the  Genial  Assembly 
passed  an  act  repealing  section  16  of  the  act 
of  1892,  and  substituting  in  lieu  thereof  cer- 
tain provisions  which  are  now  embraced  in 
Civ.  Code  1895,  section  2180,  which  is  a  part 
of  division  4  of  the  article  above  named.  If 
a  street  or  suburban  railroad  company  has 
the  power  to  condemn  land,  it  must  be  found 
In  this  section,  which  Is  as  follows:  "All 
the  provisions  of  the  preceding  divisions  shall 
govern  in  the  incorporation,  control,  and 
management  of  suburban  and  street  railroad 
companies,  in  so  far  as  the  same  are  applica- 
ble and  appropriate  thereto.  Any  number  of 
persons  not  less  than  ten,  who  desire  to  be 
incorporated  for  that  purpose,  may  form  a 
company  as  provided  in  the  preceding  divi- 
sion, with  this  additional  requirement,  that 
they  must  in  their  petition  spedfy  what  city, 
town  or  village,  and  in  what  streets  thereof, 
they  propose  to  construct  and  build  said  rail- 
road: Provided,  that  no  street  railroad  in- 
corporated under  this  division  shall  be  con- 
structed within  the  limits  of  any  Incorporated 
town  or  city  without  the  consent  of  the  cor- 
porate authorities;  and  provided  further, 
that  all  such  street  railroad  companies  In- 
coriKtrated  under  this  division  shall  be  sub- 
ject to  all  just  and  reasonable  rules  and 
regulations  by  the  corporate  authorities  and 
liable  for  all  assessments  and  other  lawful 
burdens  that  may  be  imposed  upon  them 
from  time  to  time;  and  provided  further,  only 
such  of  the  powers  and  franchises  that  are 
conferred  by  said  divisions  shall  belong  to  said 
street  railroad  companies  as  shall  be  neces- 
sary and  appropriate  thereto;  and  in  case 
any  street  railroad  incorporated  under  this 
division  shall  be  partly  located  in  an  incor- 


porated town  or  city  and  partly  located  in 
the  country,  then  the  divisions  of  the  preced- 
ing division  which  apply  to  other  railroads 
located  in  the  country  shall  apply  to  It  so  far 
as  that  portion  of  its  road  is  concerned." 
The  law  contained  in  the  preceding  divisions 
referred  to  relates  to  the  incorporation,  pow- 
ers, rights,  and  franchises  of  ordinary  rail- 
roads; one  of  the  powers  conferred  thereby 
being  the  right  to  condemn  private  property. 
The  language  in  the  first  part  of  this  sec- 
tion, declaring  that  the  provisions  of  the  pre- 
ceding divisions  shall  govern  In  the  "incorpo- 
ration, control,  and  management,"  may  not 
be  broad  enough  to  Include  powers  and  fran- 
chises, within  the  purview  of  which  latter 
terms  the  right  of  condemnation  would  fall. 
If  the  words  quoted  are  broad  enough  to  in- 
clude powers,  what  Is  hereinafter  said  in  ref- 
erence to  the  words  "necessary  and  appropri- 
ate," occurring  in  this  section,  is  relevant  to 
the  words  "applicable  and  appropriate"  in 
the  portion  above  quoted. 

A  pert  of  section  2180  is  as  follows:  "And 
provided  further,  only  such  of  the  powers  and 
franchises  that  are  conferred  by  said  divi- 
sions shall  belong  to  said  street  railroad  com- 
panies as  shall  be  necessary  and  appropriate 
thereto."  The  power  to  condemn  Is  conferred 
on  ordinary  railroads  in  division  3,  above  re- 
ferred to,  along  with  many  other  powers  and 
franchises.  Section  2180,  contained  in  divi- 
sion 4,  says  that  only  such  of  the  powers  and 
franchises  as  are  conferred  by  the  preceding 
divisions  shall  belong  to  street  railroads  as 
shall  be  "necessary  and  appropriate."  The 
powers  and  franchises  referred  to,  and  con- 
ferred on  street  railroad  companies,  being  re- 
stricted to  such  powers  as  are  necessary  and 
appropriate  to  them,  who  is  to  determine 
whether  or  not  the  power  to  condemn  is  a 
necessary  and  appropriate  power  to  belong  to 
street  railroads?  It  would  be  necessary  for 
the  courts  to  determine  this  question.  The 
Le^slature  could  confer  on  the  courts  the 
authority  to  decide  that  street  railroads  had 
the  franchises  given  to  ordinary  railroads  in 
preceding  divisions,  giving  them  the  right  to 
run  on  the  highways  in  the  county,  with  the 
consent  of  the  county  authorities,  and  could 
confer  on  the  courts  authority  to  decide  that 
street  railroads  had  the  right  or  privilege  to 
biiy  or  lease  property  for  a  right  of  way, 
and,  indeed,,  that  they  had  any  right  or  privi- 
lege (except  the  power  of  condemnation),  if 
by  the  finding  of  the  court  such  a  franchise^ 
right,  or  privilege  was  a  necessary  and  ap- 
propriate one  for  street  railroads  to  possess; 
but  the  Legislature  could  not  confer  on  the 
courts  the  authority  to  decide  whether  or  not 
the  power  of  condemnation  should  belong  to 
bU  street  railroads  because  it  was  one  neces- 
sary and  appropriate  for  all  street  railroads 
to  possess.  The  writer  does  not  think  the 
Legislature  would,  or  could,  confer  so  great 
a  power  as  that  of  condemnation  in  such  au 
uncertain  way  as  to  declare  that  any  class  of 
persons  or  corporations  should  have  the  pow- 
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er  U  It  WBB  necessary  and  appropriate  for 
them  to  hare  It  The  Oonstltutimi  provides 
that  the  leglBlative  power  Is  the  onljr  one 
whldi  can  del^jate  for  the  state  to  any  per- 
son or  corporation  the  right  to  condemn  pri- 
vate property.  If  the  Legislature  provides 
that  street  railroads  idtall  have  the  power  to 
condemn,  If  necessary  and  apprcqprlate  for 
them  to  iMssess  such  power,  there  Is  no  ex- 
press or  definite  conferring  of  this  power  by 
the  Legislature;  but  it  Is  left  for  the  deter- 
mination of  the  courts  whether  the  power  of 
condemnation  is  one  necessary  and  appropri- 
ate for  street  railroads  to  enjoy.  The  mean- 
ing of  this  section  is  that  only  the  powers 
conferred  by  the  preceding  division  shall  be- 
long to  street  railroads  as  shall  be  necessary 
and  appropriate  thereto,  and  it  is  not  the 
meaning  of  this  section  that  th^  shall  have 
all  Buch  powers,  but  shall  only  exercise  them 
when  necessary  and  appropriate.  If  this  sec- 
tion meant  that  street  railroad  companies 
should  have  the  power  of  condemnation,  but 
should  exercise  It  only  when  necessary  and 
appropriate,  the  general  power  to  condemn 
would,  of  course,  exist;  but  the  power  to 
condemn  cannot  be  conferred  by  the  Legisla- 
ture by  providing  that  a  general  power  of 
condemnation  shall  belong  to  a  certain  class 
of  corporatl(«>a  if  such  a  power  be  a  neces- 
sary and  appropriate  one  for  them  to  possess 
generally.  This  would  leave  it  uncertain  as  to 
whether  the  power  was  granted  or  not,  and 
the  power  of  condemnation  cannot  be  con- 
ferred in  any  such  uncertain  way.  It  must 
be  given  in  express  terms,  or  by  necessary 
implication.  In  the  case  of  Markham  v. 
Howell,  33  Ga.  SOS,  611,  in  speaking  of  the 
power  of  condemnation,  the  court  says: 
"This  Is  too  dangerous  and  extraordinary 
power  to  be  conferred  by  mere  implication. 
It  must  be  expressly  granted,  and  must  pro- 
vide in  the  grant  the  mode  of  compensation," 
etc.  Certainly  such  power  is  not  conferred 
in  express  terms  by  saying  that  the  power 
shall  belong  to  a  certain  class  of  corpora- 
tions If  such  power  Is  necessary  and  appro- 
priate to  them.  Nor  can  it  be  said  that  it 
is  necessarily  implied  when  the  question  as  to 
whether  or  not  the  power  is  conferred  is  left 
as  a  judicial  question  to  he  determined  by  the 
courts.  The  Judge  or  Jury  in  trying  one  case 
might  be  of  the  opinion  that  it  was  necessary 
and  appn^riate  for  street  railroad  companies 
to  have  the  power  of  condemnation;  where- 
as, another  Judge  or  Jury,  In  another  case, 
might  be  of  a  different  opinion  and  decide  the 
contrary. 

A  full  quotation  of  the  latter  part  of  sec- 
tion 2180  is  as  follows :  "And  provided  fur- 
ther, only  each  of  the  powers  and  franchises 
that  are  conferred  by  said  divisions  shall 
belong  to  said  street  railroad  companies  as 
shall  be  necessary  and  appropriate  thereto; 
and  In  case  any  street  railroad  incorporated 
under  this  division  shall  be  partly  located  in 
an  Incorporated  town  or  city  and  partly  lo- 
cated In  the  country,  then  the  provisions  of 


the  preceding  division  wbldi  apply  to  other 
railroads  located  In  the  country  shall  apply 
to  it  so  far  as  that  portion  of  Its  road  Is  con- 
cerned." If  the  latter  part  of  the  section 
above  quoted  means  that  all  of  the  provisions 
of  the  preceding  divisions  applicable  to  or- 
dinary railroads,  without  restriction  or  qual- 
ification, apply  to  street  alid  suburban  rail- 
roads In  the  country,  then  the  right  of  sucb 
street  railroads  to  condemn  lands  in  the 
country  (when  located  partly  in  a  city  and 
partly  in  the  country)  on  one  theory  would 
exist  While  the  latter  part  of  the  section 
above  quoted  states  that  the  provisions  of 
the  preceding  division  which  apply  to  other 
railroads  located  In  the  countiy  >hall  apply 
to  street  railroads  so  far  as  that  portion  of 
its  road  is  concerned  which  Is  located  in  the 
country,  when  a  street  railroad  is  located 
partly  b>  the  city  and  partly  In  the  country^ 
Is  this  not  qualified  by  the  provision  immedi- 
ately preceding,  which  is  that  only  such  of 
the  powers  and  franchises  that  are  conferred 
by  the  preceding  divisions  shall  apply  to 
street  railroads  as  shall  be  necessary  and  ap- 
propriate thereto?  Is  it  a  proper  oonstruc- 
tlon  of  the  latter  part  of  this  section  to  say,, 
when  a  street  railroad  is  located  partly  in  a 
city  and  partly  in  the  country,  that  with- 
out restriction  or  qualification,  all  the  pro- 
visions of  the  preceding  division,  including 
the  provisions  relating  to  powers  and  fran- 
chises, relating  to  other  railroads,  shall  ap- 
ply to  street  railroads,  so  far  as  that  por- 
tion thereof  which  Is  located  in  the  country 
is  concerned?  If  this  Is  a  proper  construc- 
tion, on  one  theory  the  right  to  condemn 
would  exist,  because  the  right  to  condemn  is- 
one  of  the  provisions  of  the  preceding  divi- 
sion which  applies  to  other  railroads;  but^ 
if  the  provisions  of  the  preceding  division 
which  apply  to  other  railroads  are  qualified 
by  the  statement  immediately  preceding,  that 
only  the  powers  and  franchises  that  are  con- 
ferred by  said  divisions  shall  belong  to  street 
railroads  as  are  necessary  and  appropriate- 
thereto,  then  the  power  to  condemn  would 
not  apply  to  street  railroads  xmless  such  pow- 
er was  necessary  and  appropriate  to  tbenu 
The  provisions  above  quoted,  to  the  effect 
that  only  such  powers  and  franchises  shall 
belong  to  street  railroads  as  shall  be  neces- 
sary and  appropriate  thereto,  are  followed  in- 
the  same  sentence  by  the  statement  that  the- 
provisions  of  the  preceding  division  which 
apply  to  other  railroads  shall  apply  to  street 
railroads  so  far  as  that  portion  thereof  lo- 
cated in  the  country  is  concerned,  and  It 
would  seem  that  the  restriction  that  a  street 
railroad  should  have  only  such  powers  and 
franchises  as  are  necessary  and  ai>propriate 
thereto  followed  them  when  they  left  the 
city  and  went  Into  the  country. 

If,  instead  of  the  words  "and  In  case,"  oth- 
er words  had  been  used,  showing  a  breaklng- 
off  from  the  restrictions  Immediately  preced- 
ing, and  indicating  an  intention  to  free  what 
succeeded  such  words  from  the  quallflcatioii. 
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preceding,  and  glTlng  notice  tbat  what  la 
tben  to  be  aald  la  not  to  be  held  to  tbe  re- 
striction Jnat  named,  the  construction  mlgbt 
haTC  been  different;  but  tbe  latter  part  of 
thia  section,  beginning  with  tbe  words  "and 
In  caae,"  being  the  aame  sentence  with  what 
precedes  after  the  word  "provided,"  and  be- 
Uig  a  continuation  thereof,  the  restrictions 
immediately  preceding  in  the  same  sentence 
qualify  all  provisions  in  the  sentence.  These 
restrictions  limit  the  powers  of  street  and 
luburban  railroads  to  such  as  are  necessary 
and  appropriate,  and,  as  hereinbefore  stated, 
such  power  cannot  be  construed  to  Include 
tbe  power  to  condemn  private  property. 

The  liCgislatnie,  in  saying  only  such  pow- 
ers and  frandiises  conferred  by  the  preced- 
ing divisions  shall  belong  to  street  railroad 
companies  as  shall  be  necessary  and  appro- 
priate thereto,  did  not  say  thUi  provision  ap- 
plied to  them  only  in  cities  and  towns,  but 
made  this  provision  applicable  to  them  gen- 
erally and  undertook  to  state  their  powers 
everywhere,  whether  In  cities  or  towns  or 
country.  There  is  nothing  In  the  statute 
from  which  It  can  be  inferred  that  the  Leg- 
Islatare  Intended  to  name  what  powers 
they  should  have  simply  in  towns  or  cities. 
This  la  the  only  place  in  the  statute  where 
the  Leglalature  undertook  to  define  their 
powers  and  franchises.  If  the  Leglalature 
had  intended  to  refer  to  powers  and  fran- 
chlaes  in  cities  or  towns  <MiIy,  it  would  have 
BO  stated.  When  the  statute  says  in  the  suc- 
ceeding words  that  the  provisions  of  the 
preceding  division  which  apply  to  ordinary 
railroads  shall  apply  to  street  railroads  in 
so  far  as  their  line  Is  concerned  which  is  in 
the  country,  the  provisions  referred  to  mean 
provisions  outside  of  those  provisions  giving 
powers  and  franchises,  because  the  act  has 
Just  named  the  powers  and  franchises  which 
they  are  to  have  whether  in  dty  or  town  or 
country.  There  are  many  matters  outside 
of  powers  and  franchises  in  the  preceding 
division  relating  to  ordinary  railroads,  and 
It  Is  these  other  matters  to  which  the  pro- 
vision referred  to  relates,  and  not  to  pow- 
ers and  franchises.  l%e  oaly  theory  on 
which  the  power  of  condemnation  can  be 
■aid  to  be  given  to  street  rallroada,  when 
part  of  their  line  is  in  the  coontr:^,  Is  that 
all  the  provisions  of  the  preceding  division, 
without  qualification,  renting  to  ordinary 
railroads,  shall  apply  to  street  and  subur- 
ban railroads  so  far  as  the  line  of  their 
railroad  located  in  the  country  is  concerned. 
If  tills  Is  true,  then,  before  they  could  op- 
erate any  line  which  was  located  in  the 
ommtry,  would  they  have  to  obtain  a  charter 
as  sn  ordinary  railroad,  because  one  of  the 
proTlsi<ms  of  the  preceding  division  contains 
tbe  law  providing  for  the  Incorporation  of 
ordinary  railroads?  To  give  the  latter  part 
of  the  section  above  quoted  this  construction, 
ttie  power  of  condemnation  would  not  apply 
to  the  defendant,  because  it  has  never  bem 
Incorporated  under  the  law  as  an  ordinary 


railroad  and  has  never  ceased  to  be  a  sub- 
urban and  street  railroad. 

The  latter  part  of  the  aectlon  of  the  Code 
above  referred  to  does  not  say  that  in  case 
any  street  railroad,  shall  be  partly  located 
in  an  incorporated  town  or  city  and  its  sub- 
urbs and  partly  located  in  the  country,  but 
says  that  In  case  any  street  railroad  shall  be 
partly  located  in  an  Incorporated  town  or 
dty  and  partly  located  In  the  country,  etc. 
Does  the  word  "country"  here  mean  any 
part  of  the  country,  or  only  such  part  as  is 
in  the  suburbs,  as  distinguished  from  ter- 
ritory within  the  corporate  limits  of  a  town 
or  city.  "Suburb,"  as  defined  by  the  Cen- 
tury Dictlonaiy,.  denotes:  "A  region  or  place 
adjacent  to  a  city ;  an  outlying  district  of  a 
dty;  a  town  or  village  so  near  tbat  it  may 
be  used  for  residence  by  those  who  do  busi- 
ness in  the  city;  in  the  plural,  collectively, 
environs;  surroundings,  outskirts,  hence,  any 
adjuncts  'of  a  place."  Whether  the  word 
"country"  would  ordinarily  embrace  suburbs, 
its  meaning  as  used  In  the  section  quoted 
Includes  suburbs,  even  if  the  position  above 
assumed  is  incorrect  The  ordinary  mean- 
ing of  a  street  and  suburban  railroad  Is  a 
railroad  in  a  town  or  dty  and  the  suburbs 
thereof.  A  railroad  would  be  denominated 
a  street  and  suburban  railroad  and  could  be 
given  the  power  to  run  in  any  part  of  the 
country;  but,  unless  it  appears  that  it  was 
the  Intention  to  give  this  power,  the  ordi- 
nary meaning  of  a  street  and  suburban  rail- 
road should  be  given  it,  and,  when  this  mean- 
ing is  given  it,  such  meaning  would  be  that 
such  railroad  would  be  confined  to  the  city 
or  town  and  Its  suburbs.  The  application 
for  an  amendment  to  its  charter  granted  by 
the  Secretary  of  State,  and  the  allowance  of 
the  amendment  Itself  by  him,  does  not  show 
on  its  face  that  the  property  of  the  plaintiff 
through  which  It  wishes  to  run  its  railroad 
Is  in  the  limits  of  an  incorporated  town  or 
dty,  or  the  suburbs  thereof.  His  Jurisdic- 
tion is  limited  to  grant  such  charters  only 
as  the  law  permits,  and  to  a  street  and  sub- 
urban railroad  he  would  have  no  authority 
to  grant  a  charter  giving  it  the  power  to 
operate  outside  of  both,  and  the  jurisdictional 
fact  that  the  property  of  the  plaintiff  and 
others,  throut^  wUcb  It  Is  to  run,  is  in  an 
incorporated  town  or  dty  and  its  suburbs, 
does  not  appear  either  in  the  im>Ucatlon  for 
an  amendment  or  in  the  order  of  the  Secreta- 
ry of  State  granting  the  same. 

There  la  no  law  In  this  state  expressly 
providing  for  tbe  incorporation  of  an  Inter- 
nrban  railroad  to  do  a  passenger  business 
only,  as  street  railroads  generally  do.  The 
only  railroad  for  which  a  charter  can  be  ob- 
tained to  do  an  interurban  business  is  the 
ordinary  railroad,  carrying  freight  and  pas- 
aengers,  with  power  to  use  public  highways, 
with  the  consent  of  the  corporate  authori- 
ties, and  to  condemn  private  property.  Un- 
der section  2167,  in  the  preceding  division, 
railroads  have  the  right  to  carry  pn^erty. 
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receive  compenBation  therefor,  and  "to  do 
all  things  Incident  to  railroad  business."  To 
hold  that  the  latter  part  of  section  2180 
means  a  street  railroad  can  run  in  any  part 
of  the  country,  and  that  all  the  provisions 
of  the  preceding  division  apply  to  it  when 
in  the  country,  would  carry  with  it  the  right, 
when  in  the  country,  to  carry  freight  and 
passengers,  to  leave  the  public  highways, 
condemn  land,  and  do  many  other  things 
for  which  provision  is  made  in  the  case  of 
ordinary  railroads.  In  other  words,  it  would 
have  the  right  in  the  country,  right  up  to 
the  corporate  limits  of  a  city  or  town,  to 
run  an  ordinary  railroad,  with  all  their  in- 
cidents, powers,  and  rights.  If  all  the  pro- 
visions of  the  preceding  division  apply,  and 
not  such  only  as  are  necessary  and  appro- 
priate, then,  under  Civ.  Code  1895,  I  2167, 
par.  7,  such  roads,  when  out  of  the  city, 
could  leave  highways,  condemn  residence  lots, 
and  go  through  them,  with  all  their  lines 
operated  with  engines  driven  by  steam,  with 
all  the  annoyances  Incident  to  noise,  cinders, 
and  smoke,  to  residents  in  thickly  populated 
suburbs  Just  out  of  city  limits,  and  there 
would  be  no  law  to  prevent  this,  as  the  sec- 
tion above  quoted  absolutely  and  unqualified- 
ly gives  ordinary  railroads  this  legal  right 
Ordinary  railroads  generally  want  and  only 
have  one  way  through  suburbs  to  a  dty, 
but  street  railroads  have  many  lines,  on 
different  highways.  In  the  suburbs.  Tet  un- 
der the  law,  if  all  provisions  named  apply, 
they  could  operate  all  their  lines  on  the  differ- 
ent highways  In  the  suburbs  with  steam, 
and  there  would  be  no  law  to  stop  them  from 
so  doing.  Municipal  authorities  could  pre- 
vent them  from  doing  this  in  the  limits  of 
the  city,  but  there  is  no  authority  which 
could  interfere  with  this  right  in  the  sub- 
urbs. If  all  of  the  provisions  apply,  as  above 
stated,  tmder  paragraph  9  of  the  section 
above  named,  so  far  as  concerns  the  road  out- 
side of  city  limits,  the  time  and  manner  of 
transportation  of  passengers  and  freight,  and 
the  comp^isatlon  charged  therefor,  would  be 
subject  to  the  control  of  the  Railroad  Com- 
mission, though  that  part  of  the  road  In  the 
city  at  the  time  this  law  was  passed  would 
not  have  been  under  the  commission. 

The  Legislature  never  intended  that  a 
street  and  suburban  railroad  should  consist 
of  a  street  railroad  inside  the  limits  of  the 
dty,  and  when  it  left  such  limits  it  could  go 
through  private  property  in  the  suburbs  and 
through  the  balance  of  the  country  to  other 
cities  and  towns,  carrying  freight  cars,  and 
doing  "all  things  Incident  to  railroad  busi- 
ness" performed  by  ordinary  railroada  If 
such  was  the  intention,  every  time  such  rail- 
road passed  through  an  Incorporated  town 
or  city  it  would  be  a  street  railroad,  com- 
pelled to  run  on  its  streets,  and  between 
that  town  and  the  next  it  would  be  an  ordi- 
nary railroad.  In  such  case,  to  obviate  its 
being  a  street  railroad,  betwemi  its  termini 
it  woidd  have  to  go  around  any  intervening 


cities  or  towns,  because,  under  the  laws  of  the 
state  and  the  Constitution,  it  would  be  street 
railroads  when  it  was  within  the  corporate 
limits  of  the. towns  through  which  it  was  to 
pass.  "Street  railroads"  ordinarily  mean  sur- 
face roads.  They  do  not  usually  have  their 
rails  above  the  surface  so  aa  to  impede  or 
Inconvenience  travel  across  them  by  persons 
or  vehicles,  even  if  they  could  lawfully  do 
so.  Street  railroads  do  not  impose  additional 
servitude.  Damages  cannot  be  obtained  by 
owners  of  land  abutting  on  the  streets 
through  which  they  go.  This  is  not  true 
with  .  ordinary  railroads.  Street  railroads 
are  not  sppposed  to  do  a  regular  freight 
business,  as  ordinary  railroads,  niey  do 
not  impede  traffic  along  the  streets  or  cause 
congestion,  but  they  relieve  passenger  traffic 
and  prevent  congestion,  just  as  hacks  and 
buses  do.  Their  right  to  run  along  streets 
does  not  depend  on  the  will  of  the  owners  of 
abutting  property,  but  on  the  will  of  the  city 
or  town  authorities.  The  Constitution  Itself 
provides:  "The  General  Assembly  shall  not 
authorize  the  construction  of  any  street-pas- 
senger railway  within  the  limits  of  any  in- 
corporated town  or  city,  without  the  consent 
of  the  corporate  authorities."  The  kind  of 
railroad  Intended  by  this  section  was  the 
kind  named — a  street  and  suburban  railroad. 
When  it  reached  the  country,  it  meant  the 
suburbs,  and,  while  the  statute  says  the  pro- 
visions applying  to  ordinary  railroads  shall 
apply  to  street  railroads  in  the  country,  the 
restriction  preceding  still  governs,  that  they 
shall  have  only  the  powera  necessary  and 
appropriate.  When  in  the  suburbs  they  have 
the  right  to  run  on  the  highways,  but,  to  do 
so,  must  get  the  consent  of  the  county  au- 
thorities as  would  an  ordinary  railroad.  A 
street  railroad  is  designed  mainly  to  carry 
passengera  tram  one  part  of  a  city  to  an- 
othet,  stopping  at  street  crossings  and  other 
iwtnts  and  picking  up  passengera  here  and 
there,  relieving  congestion.  This  design  could 
not  well  be  carried  out  by  having  a  passenger 
train  of  a  street  railroad  stop  at  street  cross- 
ings to  carry  passengera  from  one  part  of 
an  incorporated  town  to  another  in  towns 
through  which  they  passed  in  trying  to  speed 
on  to  other  towns  and  to  its  final  destination. 
Ordinary,  railroads  generally  do  not  provide 
a  way  to  convey  their  passengera  on  street 
railroads  to  another  part  of  the  city  after 
they  land  them  In  the  city.  They  nsnally  ea^ 
their  obligation  and  accommodation  when 
they  safely  land  a  passenger  at  their  depot  or 
station  in  the  city  and  afford  the  passenger  a 
safe  way  to  the  street  Nor  do  they  general- 
ly carry  passengera  from  any  part  of  a  dty 
to  their  depot  or  station  from  which  their 
trains  depart  Hence  there  is  no  close  kin- 
ship between  the  two  classes  of  railroads, 
and  there  is  no  need  or  desire  by  one  to 
own  and  operate  the  other.  The  operation  or 
ownenhlp  might  to  some  extent  conduce  to 
its  welfare,  but  it  would  be  in  a  very  small 
degree.    Bat  the  writer  does  not  think  it  was 
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ever  Intended  by  the  law  referred  to  tbat  a 
street  and  suburban  railroad  sbould  connect 
distant  points. 

Unincorporated  anburba  are  Bometlmea  aa 
densely  populated  aa  the  city  near  whose  lim- 
its they  He,  and  have  bigbways  and  croaa- 
bighwaya.  Just  aa  the  city.  Are  street  and 
suburban  railways  ordinary  railroads  In  these 
suburbs,  with  the  right  to  condemn  private 
property  and  all  of  the  rlgbta  and  powers  in- 
cident to  ordinary  railroads  ap  ^to  the  city 
limits,  to  become  street  railroads*  with  all  of 
these  powers,  rights,  and  incldaits  lost  when 
these  suburbs  are  'incorporated  Into  the  dty, 
or  into  a  separate  municipality?  But  to  hold 
tbat  all  of  the  provisions  applicable  to  ordi- 
nary railroads  are  applicable  to  street  rail- 
roads when  they  are  ont  of  the  llmita  of  a 
dty  or  town  would  make  them  street  rail- 
roads when  within  an  incorporated  dty  or 
town  and  ordinary  railroads  when  without. 
The  writer  does  not  mean  to  say  that  8uch 
a  corporation  could  not  be  created  by  the 
Legislature ;  but  the  Intention  to  create  such 
a  corporation  is  not  manifested  In  the  section 
above  referred  to,  but  rather  the  Intention  la 
shown  to  create  a  corporation  with  its  rail- 
road on  the  streets  of  a  city  and  the  high- 
ways to  and  through  suburbs.  It  was  in- 
tended that  street  railroads  should  mn  only 
on  the  streets  of  an  Incorporated  town  or 
city,  as  the  name  "street  railroad"  Indicates, 
and  as  provided  for  In  the  section  above 
quoted,  which  says  that  the  streets  on  which 
the  street  railroad  shall  run  must  be  pointed 
out  in  the  ai^Ilcatlon  for  a  charter.  If  the 
suburbs  of  a  city  are  not  contiguous  to  the 
city,  they  are  very  near  it,  and  a  saburb 
must  be  so  thickly  populated  as  to  Insure 
some  travel,  or  a  street  railroad  company 
wonld  not  want  to  operate  a  line  to  and. 
through  It  A  suburb  generally  has  a  high- 
way through  It  to  the  city  limits  by  the  near- 
est and  most  practicable  route,  and  along  this 
route  would  generally  be  the  most  practica- 
ble and  desirable  one  for  a  street  railroad  to 
nm,  carrying  its  passengers  to  and  from  the 
city  and  Xiortions  of  the  suburbs  and  space 
intervening,  if  there  is  such  space  or  country 
intervening.  If  a  suburb  Is  not  contiguous 
to  a  dty.  It  cannot  be  far  away,  or  it  would 
■  not  be  a  suburb.  If  it  is  not  contiguous  to 
the  dty,  the  short  distance  between  having 
a  highway,  this  highway  through  the  sub- 
oibs  having  residents  en  its  sides  would 
generally  make  it  the  most  practicable  and 
desirable  route  for  a  street  railroad  to  run  in 
order  to  promote  its  interests.  Street  rail- 
roads have  nsnally  gone  routes  and  to  places 
thldcly  populated.  Generally  they  have  not 
preceded,  bat  followed,  dvilization  and  pop- 
ulated localities. 

The  act  of  1908  (Acts  1903,  p.  38),  amend- 
Ing  section  2180  of  the  Code,  provides  that: 
''Nothing  in  section  2176  of  said  preceding  di- 
vision, which  provides  tbat  the  general  direc- 
tion and  location  of  railroads  sought  to  be 
constmcted  In  this  state  shall  be  ten  miles 


from  a  railroad  already  constructed  or  laid 
out  and  selected  to  be  constructed,  shall  be  or 
be  held  to  be  applicable  to  electric  street, 
suburban  or  interurban  railways,  or  the  se- 
lection of  the  route  or  the  construction  of  the 
same."  The  law  provides  for  the  incorpora- 
tion of  two  distinct  classes  of  railroads ;  one 
as  an  ordinary  railroad,  which  is  an  interur- 
ban railroad,  and  the  other  as  a  street  and 
suburban  railroad.  But  for  the  passage  of 
this  act  no  interurban  railroad  could  run 
within  10  miles  of  another  when  15  miles 
from  its  terminus;  but,  under  this  act,  any 
Interurban  railroad  which  is  operated  with 
electridty  can  run  within  this  distance  of 
another.  Here  provision  Is  made  for  an  In- 
terurban railroad  operated  with  electridty  to 
run  In  close  proximity  to  another  Interurban 
railroad,  and  it  can  do  the  business  usually 
done  by  street  and  suburban  railroads.  An 
electric  street  and  suburban  railroad  could 
likewise  run  within  10  miles  of  an  ordinary 
railroad  when  15  miles  from  Its  terminus, 
when  running  to  or  through  suburbs  situated 
15  miles  from  Its  terminus.  Here  provision 
is  made  for  the  two  classes  of  railroads,  the 
street  and  suburban,  or  the  interurban,  to 
run  wlthib  10  miles  of  another  railroad  when 
such  interurban  or  street  and  suburban  rail- 
road is  operated  with  electridty.  The  de- 
fendant in  this  case  has  never  been  incor- 
porated as  an  interurban  railroad.  It  has 
only  been  Incorporated  as  a  street  and  subur- 
ban railroad,  and  its  powers  and  franchises 
are  confined  to  those  given  to  street  and 
suburban  railroads.  Until  the  defendant  Is 
Incorporated  as  an  Interurban  railroad — that 
is,  as  an  ordinary  railroad — it  cannot,  under 
Its  charter.  In  the  opinion  of  the  writer,  ever 
do  an  interurban  business,  unless  an  act  of 
the  General  Assembly  is  enaded  giving  street 
and  suburban  railroads  the  right  to  do  an  in- 
terurban business.  It  being  incorporated  sole- 
ly as  a  street  and  suburban  railroad  under 
the  law  distinctly  providing  for  this  class  of 
corporations,  it  can  only  do  a  street  and  sub- 
urban business,  and  the  law  never  intended 
for  the  power  of  condemnation  to  be  confer- 
red on  a  street  and  suburban  railroad  operat- 
ing on  the  streets  of  a  city  and  the  suburbs 
thereof,  and  over  the  different  highways  and 
cross-highways  of  the  suburbs.  Street  and 
suburban  railroads  operate  on  the  highways 
and  cross-highways  of  thicky  populated  sub- 
urbs, and  the  power  of  condemnation  was 
never  Intended  to  be  given  them  in  dtles, 
towns,  or  suburbs.  An  Interurban  railroad 
does  not  operate,  as  a  rule,  on  but  one  high- 
way in  a  suburb,  or  dty,  and  it  has  the  pow- 
er of  condemnation  everywhere,  whether  in 
the  dty  or  out  of  the  dty.  At  the  time  of 
the  passage  of  the  act  of  1894,  an  Interurban 
railroad  doing  a  business  such  as  a  street 
and  suburban  railroad  does  was  not  in  the 
contemplation  of  the  Legislature,  but  an  elec- 
tric railroad  doing  a  business  of  this  kind 
can  operate  under  the  act  of  1903  in  close 
proximity  to  another  Interurban  railroad  in 
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going  from  one  city  or  town  to  anotber.  To 
do  an  intemrban  business  is  not  a  necessary 
and.  appropriate  business  for  a  street  and  sub- 
urban railroad.  Tlie  law  creates  two  dis- 
tinct classes  of  railroads  and  provides  for 
chartering  tbem.  As  two  distinet  classes,  one 
Is  an  "interurban,"  which  is  an  ordinary 
railroad,  and  the  other  is  a  "street  and  snt>- 
urban  railroad,"  and  there  is  no  law  provid- 
ing that  a  street  and  suburban  railroad  can 
do  an  Interurban  business. 

As  the  power  of  condemnation  cannot  be 
conferred  except  expressly,  or  by  necessary 
implication,  and  as  the  act  says  that  only 
such  powers  and  franchises  shall  belong  to 
street  railroads  as  shall  be  necessary  and  ap- 
propriate thereto,  it  cannot  be  said,  accordlng- 
to  the  ordinary  rules  of  interpretation,  that 
this  power  Is  conferred  expressly  or  by  nec- 
essary Implication.  The  courts  would  have 
to  decide  whether  or  not  such  power  was  a 
necessary  and  appropriate  power  for  such 
railroads  to  possess.  If  a  railroad  possesses 
the  power,  authority  can  be  given  the  courts 
to  decide  whether  or  not  in  particular  in- 
stances it  is  necessary  and  appropriate  for 
it  to  exercise  it ;  but  authority  cannot  be  giv- 
en the  courts  to  confer  the  power  of  condem- 
nation by  deciding  that  such  power  shall  be- 
long to  a  certain  class  of  persons  because  it 
Is  necessary  and  appr<9riate  in  all  instances 
for  such  persons  to  possess  It  The  Consti- 
tution declares  that  only  the  Legislature  can 
confer  such  power. 

The  Legislature  Intended  for  street  rail- 
roads to  have  the  right  to  run  on  highways 
to  and  through  suburbs  when  out  of  the  dty 
or  town  limits.  The  writer  does  not  mean 
to  say  that  they  cannot  leave  the  highway 
when  in  the  suburbs,  but  when  th^  do  they 
must  obtain  a  right  of  way  by  some  method 
other  than  by  condemning  property.  Tlw 
provisions  of  law  regarding  ordinary  rail- 
roads in  the  country  necessary  or  appropri- 
ate for  street  railroads  In  the  country  shall 
belong  to  street  railroads  In  the  country. 
Street  and  suburban  railroads  have  no  more 
power  of  condemnation  than  persons  or  com- 
panies operating  hacks,  omnibuses,  and  an- 
toraoblles  for  the  purpose  of  taking  passen- 
gers from  one  part  of  the  city  or  suburbs  to 
another. 

Judgment  reversed.  All  the  Justices  con- 
ciu*,  except  HOLD  EN,  J.,  who  dissents  in  part 


SOtJTHERN  RT.  CO.  v.  HOGAN. 
(Supreme  (3ourt  of  Georgia.     July  24,  1908.) 
1.  Raiiaoads  —  iNJxnT   TO    Pebson    Nkab 

Tback— Contbibhtobt  Nioliokrob. 

One  who  knowingly  and  voluntarily  takes 
a  risk  of  injury  to  his  i>er8on  or  property,  the 
danger  of  which  Is  so  obTious  that  toe  act  of 
taking  such  risk^  in  and  of  itself,  amounts  to  a 
failure  to  exercise  ordinary  care  and  diligence 
for  his  own  safety  and  that  of  his  property,  can- 
not hold  another  liable  for  damages  from  in- 
juries thus  occasioned. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  (  1294.] 


2.  Sauk. 

Applying  this  rale  to  the  testimony  of  the 

Slalntiff  and  that  of  the  other  witnesses  intro- 
nced  in  his  behalf,  and  considering  all  the  tes- 
timony in  the  light  most  favorable  to  him,  a 
verdict  in  his  favor  was  without  evidence  to 
support  it 
(Syllabus  by  the  Conrt) 

Error  from  Superior  Court  Habersham 
County ;  J.  J.  KImsey,  Judge. 

Actions  by  W.  J.  R.  Hogan  against  the 
Southern  Ri^lway  Company.  The  cases  wera 
consolidated.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Remsed. 

Hogan  brought  two  suits  against  the  South* 
em  Railway  Company  for  damages,  one  being 
for  personal  Injuries  to  himself,  and  the  other 
for  injuries  to  his  wagon,  harness,  and  team, 
all  caused  by  the  same  acts  of  alleged  negli- 
gence of  the  defendant  The  cases  were  con- 
solidated and  tried  aa  one.  A  verdict  waa 
rendered  for  the  plaintiff,  and  a  writ  of  error 
sued  out  by  the  defendant  brings  under  re- 
view the  overruling  of  its  motion  for  a  new 
trial.  According  to  plaintiff's  testimony  and 
that  of  other  witnesses  introduced  by  him, 
the  facts,  so  far  as  are  here  material,  were 
aa  follows:  Plaintiff  was  shipping  wood  over 
defendant's  road  from  one  of  its  stations,  and 
had  requested  the  station  agent  Grant  to 
have  a  car  for  the  wood  placed  near  the  aid 
of  a  side  track.  Grant  promised  to  do  this, 
but  the  car  was  not  left  at  that  plaoe^  bat 
on  the  side  track  nearly  opposite  the  depot 
and  east  of  the  main  Iln&  Prior  to  the  day 
plaintiff  and  his  property  were  Injured,  be 
had  hauled  18  loads  of  wood  to  be  shipped, 
and  placed  it  on  an  embankment  opposite  to 
and  east  of  the  point  whero  the  car  in  ques- 
tion was  left  the  afternoon  before.  It  was 
perfectly  safe  to  load  the  cars  from  the  east 
or  embankment  side,  but  required  more  time 
than  to  load  from  the  west  side,  whero  the 
track  was  level  with  the  ground.  The  dia- 
tance  between  the  main  line  and  the  side 
track  east  of  it  was  estimated  by  plaintiff  to 
be  five  or  six  steps,  wide  enough,  as  be  tes- 
tified, to  turn  a  wagon  in  without  driving 
over  either  track;  but  according  to  the  tes- 
timony of  several  of  his  wltnessea;  the  space 
was  about  eight  or  ten  feet  wide,  and  too  nar- 
row to  turn  a  wagon  in  without  driving  oo 
the  tracks.  Plaintiff's  witnesses,  who  testi> 
fled  on  the  point  all  stated  that  it  was  obvi- 
ously dangerous  to  drive  a  team  between  the 
tracks  and  to  the  door  of  the  car  that  waa 
to  be  loaded,  as  trains  freqoently  passed  over 
the  main  line^  and  would  fright«i  almost  any 
team  standing  between  the  tracks.  Plain- 
tiff  himself  testified:  That  he  did  not  much 
like  to  drive  in  there,  as  It  would  be  danger- 
ous, if  he  did  not  get  warnings,  and  a  train 
should  pass  before  he  could  get  the  team  out; 
that  he  knew  it  was  a  risk  he  was  taking 
when  he  drove  in  there;  that  before  driving 
in  be  always  hiquired  of  the  station  agent 
or  of  one  or  the  other  of  two  young  men,  wbo 
it  was  shown  by  the  evidence  of  plaintiff's 
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witnesses  were  studying  telegraphy  under  tbe 
agent  at  the  depot  and  delivering  and  receiv- 
b^  freight  for  the  agent  in  hla  absence,  how 
long  it  would  be  before  a  train  was  due  to 
pass;   that  on  the  day  he  was  injured,  and 
prerlous  to  tbe  occurrence  in  question,  he  had 
hauled  five  loads  and  loaded  them  on  tbe  car 
teooi  between  the  tracks;  that  on  the  morning 
of  the  day  when  he. was  Injured,  before  driv- 
ing  in   between   the   tracks,   he  had   asked 
Thompson,  one  of  the  young  men,  how  long 
it  would  he  before  a  train  would  pass,  and 
upon  tbe  Information  that  he  had  received 
had  driven  in,  but  It  turned  out  that  Thomp- 
son was  mistaken  in  his  estimate  of  the  time 
that  would  elapse  before  the  coming  of  a 
train,  as  one  came  by  sooner  titan  Thompson 
said  It  would  and  frightened  a  mule  of  plain- 
tiff's team,  but  be  and  the  driver  succeeded 
in  holding  it;    and  that,  before  driving  in 
with  the  last  load,  he  asked  Thompson  "if 
tbe  train  was  due,"  and  he  said  he  supposed 
"not  for  10  or  15  minutes,"  to  which  plaintiff 
replied:  "If  it  don't  come  before  10  minutes, 
I  can  get  tbe  load  off  and  out."    Neither  said 
anything  more.    Plaintiff  thought  he  and  his 
driver  could  unload  In  5  minutes,  but  his 
driver,  Burrell,  who  was  helping  him,  thought 
It  would  take  them  about  10  minutes  to  un- 
toad.    Burrell  testified  that  he  told  plaintiff 
tliat  be  did  not  like  to  load  from  between  the 
tracks,  that  it  was  safer  to  load  on  the  other 
side  of  the  car,  from  tbe  embankment,  and 
that  plaintiff  replied  "he  didn't  have  time  to 
handle  it  so  much."     Burrel}  further  testi- 
fied that  plaintiff  had  been  told  by  his  son, 
that  morning,  that  it  would  be  better  to  load 
from  the  top  of  the  cut,  and  the  son  "said 
something  to  him  about  its  being  dangerous." 
Plabitiff  testifled  that  "It  was  a  little  bit  dan- 
gerous" to  load  from  between  the  tracks,  but 
that  he  did  not  think  "It  was  dangerous  with 
proper  warning,"  and  that  "it  was  easier  to 
unload  the  wood  from  that  side  than  it  was 
to  cany  it  up  on  the  hill  and  unload  it"    Aft-' 
er  plaintiff  bad  made  the  inquiry  of  Thomp- 
aoa,  Burrell  drove  l>etween  the  tracks,  to  the 
door  of  the  car,  and  he  and  the  plaintiff  began 
throwing  the  wood  from  the  wagon  into  the 
car,  and,  when  they  had  unloaded  about  two- 
thirds  of  It,  a  fast  train,  not  scheduled  to 
stop  at   that  station,   approached,   running 
about  60  miles  an  hour.    It  blew  no  signal 
whistle  for  the  station,  nor  blow-post  whistle 
for  the  public  crossing,  a  short  distance  north 
of  tlie  depot.    Plaintiff  first  saw  It  when  It 
was  about  75  or  100  yards  away,  coming  out 
of  a  cut  and  around  a  curve,  and  too  late  to 
get  the  team  out.     The  whistle  blew  when 
about  75  yards  away.    Tbe  mule  which  was 
being  held  by  Burrell  became  frightened,  and, 
by  rearing  and  plunging  In  Its  efforts  to  get 
away,  backed  the  wagon  on  the  main  line, 
causing  it  to  be  struck  and  the  team  killed, 
and  the  plaintiff  injured.    There  was  nothing 
Id  the  evidence  submitted  by  the  defendant 
that  tended  to  aid  the  plaintiff,  and  it  is  un- 
necessary to  set  forth  any  of  it. 
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John  J.  Strickland,  tor  plaintiff  in  error. 
Thompson  &  Bell  and  Arnold  &  Arnold,  for 
defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
alMve).  Under  the  evidence  in  this  case, 
viewed  in  tbe  light  most  favorable  to  the 
plaintiff,  we  think  it  clear  that  a  verdict  in 
his  t>ehalf  was  wholly  unwarranted.  That 
no  person  can  recover  damages  from  a  rail- 
road company  for  injuries  to  himself  or  his 
property  where  the  same  are  caused  by  his 
own  negligence,  or  where  by  ordinary  care 
he  could  have  avoided  thf-  consequences  to 
lilmself  caused  by  tbe  company's  negligence, 
are  familiar  dedarations  of  our  Civ.  Code 
1896,  ft  2322,  3830,  which  have  been  applied 
by  this  court  in  a  great  number  of  cases. 
We  will  refer  to  only  a  few  of  them  which 
we  consider  to  be  directly  in  point  here.  In 
Samples  v.  Atlanta,  96  6a.  110,  22  S.  E. 
136,  at  page  112  of  96  Oa.,  at  page  136  of 
22  S.  E.,  Justice  Lumpkin  refers  to  "the 
well-known  rule  of  law  that  one  who  volun* 
tarily  attempts  a  rash,  imprudent,  and  dan- 
gerous undertaking  is  to  be  presumed  to  have 
assumed  the  risk  incidental  thereto,  and 
cannot  afterwards  complain  if  he  is  injured." 
So,  in  City  of  Columbus  v.  Griggs,  113  6a. 
697,  38  S.  E.  953,  84  Am.  St  Rep.  257,  it  was 
held:  "One  who  knowingly  and  voluntarily 
takes  a  risk  of  physical  Injury,  the  danger 
of  which  is  so  obvious  that  the  act  of  taking 
such  risk,  in  and  of  itself,  amounts  to  a 
failure  to  exercise  ordinary  care  and  dili- 
gence tor  his  own  safety,  cannot  hold  an- 
other liable  for  damages  resulting  from  a 
hurt  thus  occasioned,  although  tbe  same  may 
be  In  part  attributable  to  the  latter's  negli- 
gence." It  was  said  In  the  opinion:  "Cer- 
tainly a  man  cannot  heedlessly  'rush  into 
grave  peril  of  the  existence  of  which  he  is 
perfectly  aware,  and  then  hold  any  one  else, 
whether  negligent  or  not,  responsible  for  the 
consequences."  Again,  in  Western  &  Atlantic 
R.  Co.  V.  Ferguson,  113  6a.  708,  39  S.  E.  306, 
54  Ia  R.  A.  802,  Justice  Cobb,  delivering  the 
opinion,  at  page  712  of  113  Ga.,  at  page  308 
of  39  S.  E.  (54  L.  R.  A.  802),  said:  "If  at 
the  time  of  tiie  injury  an  ordinarily  prudent 
person,  in  the  exercise  of  that  degree  of  care 
and  caution  which  such  a  person  generally 
uses,  would  have  reasonably  apprehended  that 
the  defendant  might  be  negligent  at  the  time 
when  and  place  where  the  Injury  occurred, 
and,  so  apprehending  the  probability  of  the 
existence  of  such  negligence,  could  have  taken 
steps  to  prevent  the  injury,  then  the  person 
injured  cannot  recover,  if  lie  failed  to  exer- 
cise that  degree  of  care  and  caution  usually 
exercised  by  an  ordinarily  prudent  person  to 
ascertain  whether  the  negligence  which  might 
have  been  reasonably  apprehended  really  ex- 
isted"—citing  a  number  of  cases.  And,  fur- 
ther, tbe  learned  Justice  said:  "If  there 
Is  anything  present  at  the  time  and  place 
of  the  Injury  which  would  cause  an  ordi- 
narily prudent  person  to  reasonably  appre- 
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bend  tbe  probability,  even  if  not  tbe  possi- 
bility, of  danger  to  him  in  doing  an  act  which 
be  l8  about  to  perform,  then  he  must  take 
such  steps  as  an  ordinarily  prudent  person 
would  take  to  ascertain  whether  such  dan- 
ger exists,  as  well  as  to  avoid  the  consequen- 
ces of  tbe  same  after  its  existence  Is  ascer- 
tained, and  If  he  falls  to  do  this,  and  is  In- 
jured, be  will  not  be  allowed  to  recover,  if 
by  taking  proper  precautions  be  could  have 
avoided  tbe  consequences  of  tbe  negligence 
of  the  person  Inflicting  tbe  Injury."  Another 
case  directly  in  point  Is  Mansfield  v.  Richard- 
son, 118  Ga.  250,  45  S.  E.  268,  wherein  it 
was  held:  "In  cases  of  personal  injuries, 
tbe  plaintifT  as  a  conscious  human  agent  Is 
bound  to  exercise  ordinary  care  to  avoid  the 
consequences  of  tbe  defendant's  negligence, 
by  remaining  away,  going  away,  or  getting 
out  of  the  Vay  of  a  probable  or  known  dan- 
ger." And  that  "He  can  'avoid'  danger  by 
refraining  from  going  into  what  be  knows  is 
an  unsafe  place."  On  tbe  same  line  are: 
May  V.  Central  R.  Co.,  80  Oa.  363,  4  S.  E. 
330;  Atlanta  &  Charlotte  R.  Co.  v.  Leach, 
91  Ga.  419,  17  8.  E.  619,  44  Am.  St  Rep.  47; 
Evans  V.  Charleston  R.  Co.,  108  Ga.  270,  33 
S.  B.  001 ;  Hicks  v.  Georgia  Southern  R.  Co., 
108  Ga.  804,  32  S.  B.  880 ;  Steele  v.  Central  R. 
Co.,  123  Ga.  237,  51  S.  B.  438,  and  cases  cited. 
As  to  the  other  features  of  the  present 
case,  the  rulings  made  in  tbe  following  cases 
are  controlling:  In  Coleman  v.  Wrigbts- 
ville  R.  Co.,  114  Ga.  386,  40  S.  E.  247,'  it  was 
held :  "A  railroad  company  is  under  no  duty 
to  a  person  unloading  merchandise  from  a 
car  on  a  side  track  to  a  wagon,  to  which  a 
horse  is  hitched,  to  comply  with  the  require- 
ments of  Civ.  Code  1896,  S  2224,  respecting 
tbe  giving  of  signals  and  checking  the  speed 
of  tbe  train  before  reaching  a  public  cross- 
ing." And  In  Cbalkley  v.  Cen.  Ry.  Co.,  120 
Ga.  683,  48  B.  E.  194,  the  well-settled  rule 
was  stated  that:  "Where  a  railroad  com- 
pany's servants  make  unusual  noises  In  the 
operation  of  one  of  its  trains,  and  there  is 
no  necessity  for  tbe  making  of  such  noises, 
tbe  company  is  liable  for  injuries  resulting  in 
consequence  thereof.  [Citing  cases.]  But 
nnless  it  is  shown  that  the  noise  made  was 
unusual  and  imnecessary  at  tbe  time  when 
and  place  where  it  was  made,  tbe  railroad 
company  will  not  be  liable  in  damages  to 
tbe  person  injured,  even  though  such  noise 
was  tbe  proximate  cause  of  the  injury.  [Cit- 
ing cases.]"  In  the  present  case,  tbe  plain- 
tiff attempted  a  rash.  Imprudent,  and  danger- 
ous undertaking.  He  admitted  on  tbe  trial 
that  he  knew  that  it  was  risky,  and  that  It 
was  dangerous  if  be  failed  to  get  the  usual 
warnings  of  tbe  approach  of  tbe  train.  He 
knew  it  was  perfectly  safe  to  load  from  tbe 
other  side,  and  bis  driver  Informed  bim 
that  be  preferred  to  load  from  tbe  other  side, 
because  of  tbe  danger  of  going  between  the 
tracks,  and  testified  that  plalntifrs  son  had 
suggested  to  him  to  load  from  the  other  side. 
Plaintiff's  witnesses   testified   that  driving 


between  the  tracks  to  load  was  obviously 
dangerous  to  any  one.  Plaintiff  must  have 
known  that,  even  if  tbe  opinion  yrhicb  tbe 
young  man  In  the  ofllce  gave  him  as  to  tbe 
length  of  time  before  another  train  would 
pass  should  be  correct,  be  would  have  bare- 
ly time  before  its  arrival  in  which  to  drive 
in  between  tbe  tracks,  transfer  the  wood  from 
bis  wagon  to  tbe  car,  and  drive  bis  team  out 
to  a  place  of  safety.  Besides,  he  had  reason 
to  apprehend  that  the  supposition  of  bis  in- 
formant as  to  such  time  might  prove  to  be 
unreliable,  as  he  had,  on  the  same  day, 
given  him  wrong  Information  as  to  the  time 
when  the  next  train  would  arrive,  by  rea- 
son of  which  plaintiff  bad  been  caught,  upon 
tbe  arrival  of  the  train,  in  the  same  close 
place,  and  be  knew,  from  his  experience  then, 
that  It  might  be  Impossible  to  control  his 
mule,  if  tbe  team  were  agabi  there  when  a 
train  passed  by.  From  this  very  recent  ex- 
perience- he  ought  to  have  known  that  he 
could  neither  rely  upon  the  supposition  given 
him  as  to  the  time  before  another  train 
would  arrive,  nor  upon  bis  ability  to  control 
his  mule  In  case  the  train  should  pass  while 
the  wagon  and  team  were  between  the  tracks. 
According  to  plalntifTs  own  testimony,  there 
was  no  necessity  whatever  for  bis  taking 
the  risk  that  he  did,  for  he  testified  that  be 
drove  in  and  loaded  from  between  tbe  tracks, 
because  it  was  easier  for  him  to  load  from 
there,  and  be  could  save  time  by  doing  so. 
Failure  of  the  railroad  company  to  comply 
with  the  statute  as  to  signals,  etc.,  in  refer- 
ence to  public  crossings,  was  not  negligence 
relatively  to  tbe  plaintiff,  and  there  was  no 
evidence  that  any  unusiul  and  unnecessary 
noise  was  made  by  the  train  which  frighten- 
ed his  mule,  whose  efforts  to  run  away  caus- 
ed the  train  to  come  in  contact  with  the  wa- 
gon and  team,  resulting  in  tbe  damages  for 
which  the  actions  were  brought.  Tbe  plain- 
tiff having  Imowingly  and  voluntarily  tak^i 
the  risk  of  so  obvious  a  danger,  and  the  act 
of  taking  it  being  so  manifestly  a  failure  to 
exercise  ordinary  care  and  diligence  for  bis 
own  safety  and  that  of  bis  property,  be  could 
not  bold  the  railroad  company  liable  for  tbe 
resulting  damages,  and  the  court  should  bave 
granted  a  new  trial  on  the  general  ground 
that  the  verdict  was  without  evidence  to 
support  it 

There  are  many  grounds  in  the  motion  for 
a  new  trial,  but  it  is  unnecessary  to  deal 
with  tbe  others  specifically. 

Judgment  reversed.  All  tbe  Justices  con- 
cur. 


HENSLEE  et  al.  v.  McLARTT  et  al. 

(Supreme  Court  of  Georgia.    Aug.  11,  1908.) 

1.  Injunction— Discretion  of  Coubt. 

Under  the  facts  as  tliey  appear  in  the  rec- 
ord, ttiere  was  no  abuse  of  discretion  In  refusing 
to  grant  an  injunction  in  this  case. 
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2.  Schools  akd  School  Distbictb  —  Taxa- 
nOW  —  CONSnTDTIOHAL  Requiwememts  — 
UmroRiuTT. 

The  act  approved  August  23,  1905  (Acti 
1906,  p.  426),  making  provision  for  local  tax- 
ation for  district  achoola,  aa  amended  by  the 
act  of  August  21,  1906  (AcU  1906,  p.  61),  was 
attacked  as  being  unconstitutional  on  the  fol- 
lowing pounds:  (a)  "Because  they  are  in  con- 
&ict  with  and  violate  section  4,  art.  8,  now 
section  5909  of  the  Civil  Code  of  1896  of  aaid 
state,  as  [and]  will  also  conflict  with  and  violate 
section  3  of  the  same  article  of  the  Constitu- 
tion of  this  state  (Civ.  Code  1895,  (  5908).  That 
there  is  no  express  or  implied  power  given  in 
thia  section  authorizing  a  levy  or  collection  of 
the  district  school  tax,  mentioned  in  either  of 
said  acts  of  the  Legislature,  and  the  acts,  in 
so  far  as  tbey  relate  to  the  laying  out  of  the 
countiea  in  the  state  into  school  districts  and 
levying  a  tax  to  supplement  the  public  school 
funds,  are  unconstitutional  and  void."  (b)  "That 
said  act  also  violates  and  is  in  conflict  with 
that  part  of  the  Constitution  of  this  state  which 
provides  that  all  taxation  shall  be  uniform  with- 
m  the  territorial  limit  of  the  proi>erty  to  be 
taxed.  It  is  not  uniform.  It  is  not  a  levy 
of  tax  by  the  county  of  Douglas,  or  by  any  mu- 
nicipal corporation  in  said  county,  or  within 
any  other  political  division  recognized  or  per- 
mitted by  tne  Constitution  of  the  state  of  Geor- 
gia. It  is  not  within  any  county  militia  dis- 
trict, or  any  other  political  division  of  the  state 
as  recognized  by  the  Constttution  thereof."  (c) 
"That  both  of  said  acts  of  the  Legislature,  above 
set  oat,  are  unconstitutional,  null,  and  void,  so 
far  as  the  same  relates  to  district  schools,  for 
the  reason  that  the  acts  establish  new  political 
divisions  there  than  those  recognized  and  guar- 
anteed by  the  Constitution  of  the  state,  and  in 
no  way  recognized  by  previous  or  existing  po- 
litical divisions  of  the  state,  that  can  be  clothed 
with  authority  under  the  Constitution  to  levy  a 
tax  for  school  purposes."  Such  an  attack  upon 
the  acts  in  question  is  without  merit,  in  view 
of  the  provisions  of  the  constitutional  amend- 
ment adopted  in  1903,  authorizing  local  taxation 
for  public  schools. 
3.  Appkai,  and  Ebbobt-Review. 

Other  allegations  were  made  in  the  petition, 
to  show  that  tne  acts  of  the  Legislature  above 
referred  to  were  repugnant  to  the  Constitution, 
but  they  were  too  vague  and  indefinite  to  raise 
any  constitutional  question  for  decision  by  this 
court. 
(Syllabus  by  the  Court) 

Error  from  Superior  Covrt,  Douglas  Comi- 
ty; Price  Edwards.  Judge. 

Action  between  M.  L.  Henslee  and  others 
and  G.  T.  McLarty  and  others.  From  the 
decree,  M.  L.  Henslee  and  others  bring  error. 
Affirmed. 

J.  8.  James,  for  plaintiffs  In  error.  Rob- 
erts ft  Hntcheson,  for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


BRINKLET  et  al.  v.  BBLL  et  al. 

(Supreme  Court  of  Georgia.    Aug.  11,  1908.) 

1.  Depositions— Admissibility  in  Evidence. 
Where  depooitiona  sued  out  under  Civ. 
Code  1895,  |  5.316,  have  been  executed 'and  re- 
turned to  the  court,  as  prescribed  in  Civ.  Code 
1805,  i  5317,  the  same  are  not  inadmissible  be- 
canse  not  signed  by  the  witness,  or  because  it 
doe.i  not  affirmatively  appear  from  the  commis- 


sioner's certificate  thereto  that  he  was  a  sworn 
officer. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol.  16,  Depositions,  {|  266,  267.] 

2.  Dkedb— EviDzncB— Aduissibiutt— Deut- 

KBY. 

Where  the  question  under  inveatinitlon  is 
whethei'  or  not  a  deed  was  delivered.  It  is  not 
error  to  allow  a  witness,  who  states  that  he  was 
present  at  the  time  of  its  execution,  to  testify: 
"It  [the  deed]  was  signed  and  sealed,  and  to  the 
best  of  my  belief  it  was  delivered,  February  4, 
1867"— and,  further:  "Simeon  Bell,  William  B. 
Hankinaon,  Simeon  Wallace,  J.  P.,  and  Henry 
Bell,  a  son  of  Simeon  Bell,  were  present,  and 
to  the  best  of  my  recollection  Seaborn  J.  Bell 
was  also  there."  Franklin  v.  Macon,  12  Ga. 
267. 

3.  Appeal  and  Brbob—H ashless  Ebbob— Aj>- 
HIS8I0N  or  Evidence— Facts  Oteebwise 
Appeasing. 

Even  if  the  testimony  of  a  witness  that  the 
deed  under  which  the  plaintiff  claims  title  was 
inclosed  in  a  wrapper,  and  "the  marking  on  the 
back  of  the  wrapper  containing  the  papers  was 
in  the  handwriting"  of  the  life  tenant  named 
in  the  deed,  was  incompetent,  the  error  was 
harmless,  where  the  only  purpose  of  the  testi- 
mony was  to  show  the  delivery  of  the  deed,  and 
there  was  other  and  undisputed  evidence  suffi- 
cient  to  show  delivery  of  tne  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  4161-4170.] 

4.  EaIectment— Evidence — Adhibsibilitt. 

Where  the  plaintiff  offered  in  evidence  a 
certain  deed,  produced  by  the  defendants  un- 
der notice,  for  the  purpose  of  showing  that  both 
parties  claimed  from  a  common  source  of  title, 
it  was  no  sufficient  objection  to  the  admission 
of  the  deed  ■  in  evidence  that  an  order  of  the 
ordinary  attached  thereto,  purporting  to  con- 
firm the  deed,  was  detached  when  the  deed  was 
offered  in  evidence;  the  evidence  having  been 
offered,  not  for  the  purpose  of  proving  the 
validity  or  invalidity  of  the  deed,  but  that  the 
defendant  claimed  from  the  same  grantor  as 
the  plaintiff. 
6.  Rehaindebs— Actions  by  Rbhaindebmeb 

— TixE  TO  Sue  and  Lihitations. 

Where  a  suit  for  land  is  brought  by  re- 
maindermen, and  the  plaintiffs  introduce  deeds 
from  the  life  tenant  to  the  defendants,  for  the 
purpose  of  showing  a  common  source  of  title, 
and  the  evidence  does  not  disclose  that  the 
defendants  had  any  other  title  or  right  of  pos- 
session except  that  derived  from  the  life  tenant, 
it, is  not  error  to  exclude  evidence  of  possession 
by  the  several  grantees  from  the  life  tenant  be- 
fore the  falling  in  of  the  life  estate,  where  the 
purpose  is  to  show  prescription  in  the  defend- 
ants. The  remaindermen  do  not  have  their 
cause  of  action  until  the  death  of  the  life  tenant, 
and  prescription  does  not  begin  to  run  against 
them  until  that  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Remainders,  |  16.] 

6.  EjEcrMENT— Evidence— Admissibility. 

An  order  from  the  ordinary,  purporting  ts 
confirm  a  sale  of  land,  and  reciting  therein  that 
the  land  was  subject  to  and  liable  to  be  sold 
under  certain  liens,  "and  by  the  sale  aforesaid 
a  portion  of  the  hoi^estead  land  of  said  [grantor| 
is  reserved  and  saved  to  the  use  of  said  family, 
as  well  as  the  expense  of  a  judicial  sale  of 
said  property  by  the  sheriff,"  is  not  admissible 
in  evidence  for  the  purpose  of  establishing  that 
the  grantor  in  the  deed  did  not  know  of  the 
existence  of  the  deed  under  which  the  plaintiffs 
claim  title,  or  that,  if  he  did  know  of  such 
deed,  he  had  refused  to  accept  it. 

7.  Same. 

Under  the  rulings  made  in  the  case  when 
before  this  court  on  a  former   occasion  ^128 
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Ga.  480,  55  S.  E.  187),  and  the  undisputed  evi- 
dence  submitted  on  the  trial,  there  was  no  error 
in  directing  a  verdict. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  between  L.  G.  Brlnkley  and  others 
and  H.  O.  Bell  and  others.  From  the  judg- 
ment, Brlnkley  and  others  bring  error.  Af- 
firmed. 

Jofanston  &  Fullbright  and  Lamar  &  Calla- 
way, for  plaintiffs  in  error.  Brlnson  &  Da- 
vis, for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
Ibe  Justices  concur. 


JONES   V.  BANK   OF   GUMMING. 
<Snpreme  Court  of  Georgia.     July  25,   1908.) 

Counties  —  Oontbacts  —  Entbt  on  Mihotes 
OF  OsDiNABT— Necessity. 

A  petition  for  a  mandamus  to  compel  the 
ordinary  of  a  county  to  issue  a  warrant  to  its 
treasurer  in  favor  of  a  contractor,  who  had  built 
and  completed  a  courthouse  for  the  county,  in 
pursuance  of  a  written  contract  between  the 
ordinary  and  the  contractor,  and  to  deliver  such 
warrant  to  the  petitioner,  who  had  furnished  the 
money  to  the  contractor  for  the  erection  of  the 
building,  nnder  contract  between  petitioner  and 
the  contractor  that  the  latter  would  give  orders 
on  the  ordinary  for  the  delivery  to  the  petitioner 
of  warrants  issued  by  the  ordinary  for  amounts 
due  the  contractor,  was  subject  to  the  ground  of 
a  demurrer  that  set  up  that  it  did  not  appear 
from  the  petition  that  either  the  contract  between 
the  ordinary  and  the  contractor,  or  the  written 
order  given  by  the  latter  to  the  petitioner  on  the 
ordinary  for  the  warrants,  and  accepted  in  writ- 
ing by  the  ordinary,  was  entered  on  the  minutes 
of  the  ordinary,  although  it  did  appear  that 
the  contractor  had  fully  performed  hia  con- 
tract, and  that  the  building  had  been  accepted 
by  the  ordinary  and  used  ever  since  by  the  coun- 
ty, and  that  a  fund  for  the  payment  of  the  CMts 
of  the  erection  of  the  courthouse  had  been  levied 
•  and  collected  by  taxation,  and  a  sufficiency 
thereof  to  pay  the  warrant  was  m  the  county 
treasury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  {  183.] 

(Syllabus  by  the  Court,) 

Error  from  Superior  Court,  Forsyth  Coun- 
ty;  Geo.  P.  Goher,  Judge. 

Application  for  mandamus  by  the  Bank  of 
Cummlng  to  be  directed  to  H.  V.  Jones,  as  or- 
dinary of  Forsyth  county.  Application  grant- 
ed, and  defendant  brings  error.    Reversed. 

In  August,  1907,  the  Bank  of  Gumming  ap- 
plied for  a  mandamus  to  compel  H.  V.  Jones, 
as  ordinary  of  Forsyth  county,  to  Issue  an  or- 
der or  warrant  on  the  treasurer  of  such  coun- 
ty for  the  sum  of  $3,600,  and  to  deliver  the 
same  to  the  petitioner.  The  substance  of  the 
petition,  in  so  far  as  here  material,  was:  On 
January  9,  1905,  Jones,  as  ordinary,  entered 
Into  a  written  contract,  a  copy  of  which  was 
attached  to  the  petition,  with  Fred  Wagener, 
ander  the  terms  of  which  Wagener  was  to 
Duild  for  the  county  of  Forsyth  a  courthouse, 
according  to  drawings  and  specifications  fur- 
nished by  a  named  architect,  for  the  price  of 


$24,000,  which  sum  was  to  be  paid  in  six  dif- 
ferent Installments  as  the  work  progressed; 
the  ordinary  to  issue  warrants  on  the  county 
treastu'er  for  the  amounts  of  the  Installmelhts, 
and  the  sixth  Installment  to  be  paid  when  the 
building  should  be  fully  completed  and  accept- 
ed by  the  architect  and  the  ordinary.    The 
building  was  to  be  completed  by  December  1, 
1906,  but  the  time  was  extended  to  March  — , 
1906.    While  the  work  was  In  progress,  and 
np  to  the  time  of  Its  completion,  the  bank  fur- 
nished Wagener  with  money  to  enable  him  to 
procure  material  and  carry  on  the  work  of 
building,  tmder  an  express  contract  with  him 
that  the  county  warrants  to  be  issued  to  him 
In  payment  for  the  work  should  be  delivered 
to  the  bank,  collected  by  it,  and  applied  in 
payment  of  any  and  all  advances  made  by  the 
bank  to  him.    On  January  5,  1906,  Wagener 
gave  to  the  bank  a  written  order  to  Jones,  as 
.ordinary,  requesting  him  to  pay  to  the  bank 
the  two  remaining  warrants  which  would  be 
due  Wagener  as  the  fifth  and  sixth  payments 
on  the  building.    Jones,  as  ordinary,  accepted 
this  order  In  writing,  and  therein  agreed  to 
issue  warrants  l!or  the  fifth  and  sixth  pay- 
ments, as  soon  as  due,  and  deliver  the  same 
to  the  bank.    Upon  the  faith  of  such  order 
and  the  acceptance  of  the  same  by  Jones,  as 
ordinary,  the  bank  advanced  to  Wagener  "the 
full  amount  coming  to  him  upon  said  con- 
tract"   Wagener  completed  the  building  In 
accordance  with  the  terms  of  the  contract 
about  March  10,  1906,  and  it  was  accepted  by 
the  architect  and  the  ordinary,  and  the  ordi- 
nary and  the  other  officers  entitled  by  law  to 
offices  m  the  courthouse  moved  into  the  build- 
ing,'took  possession  of  the  same,  and  it  has 
been  occupied  and  used  as  the  courthouse  of 
the  county  ever  since.    The  ordinary  Issued 
and  delivered  to  the  bank  a  warrant  on  the 
county  treasurer  for  the  amount  due  Wagener 
on  the  fifth  payment,  but  refused  to  Issue  and 
deliver  to  It  a  warrant  for  the  amount  due 
Wagener  on  the  sixth  and  last  installment, 
though  the  bank  made  written  demand  upon 
the  ordinary  to  issue  and  deliver  to  It  such 
warrant  for  the  last  Installment,  and  though 
the  money  to  pay  the  same  had  been  raised  by 
taxation  during  the  year  1905,  and  was  then 
In  the  treasury  and  had  been  since  January 
1,  1906.    The  defendant  demurred  to  the  peti- 
tion, and  filed  an  answer  denying  many  of  Its 
material  allegations.    One  of  the  grounds  of 
demurrer  was  that  It  did  not  appear  from  the 
petition  that  either  the  contract  between  the 
ordinary  and  Wagener  for  the  erection  of  the 
courthouse,  or  the  order  given  by  Wagener  to 
the  bank  and  accepted  by  the  ordinary,  had 
ever  been  registered  or  entered  upon  the  min- 
utes of  the  ordinary.    By  consent  of  the  par- 
ties, the  case  was  submitted  to  the  judge,  to 
be  heard  and  decided  by  him.  In  vacation,  on 
all  questions  of  law  and  fact    The  judge 
overruled  the  demurrer,  and  upon  the  evi- 
dence granted  a  mandamus  absolute;  requir- 
ing the  ordinary  to  Issue  and  deliver  to  the 
bank  a  warrant  on  the  treasurer  of  the  conn- 
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ty  for  the  aum  of  $3,000,  with  Interest,  the 
amount  due  Wagener  on  the  sixth  installment, 
to  which  rullDgs  Jones,  the  ordinary,  except- 
ed. 

Brooke  &  Henderson,  for  plaintiff  in  er- 
ror.   H.  li.  Patterson,  for  defendant  In  error. 

FISH,  C.  J.  (after  stating  the  facts  aa 
above).  In  the  view  we  take  of  the  case,  it 
is  necessary  to  deal  with  only  odA  point,  and 
that  Is  the  one  raised  by  the  ground  of  de- 
murrer that  it  did  not  appear  from  the  peti- 
tion that  either  of  the  contracts  relied  on  as 
a  basis  for  the  mandamus  was  entered  upon 
the  minutes  of  the  ordinary.  It  appears  from 
the  judgment  rendered  that  the  trial  Judge 
was  of  the  opinion  that,  as  the  bank  had  fur- 
nished the  money  to  Wagener  to  enable  him 
'to  erect  the  courthouse,  the  ground  in  ques- 
tion of  the  demurrer  was  not  meritorious. 
In  view  of  the  prior  decisions  of  this  court, 
we  are  constrained  to  differ  with  our  learned 
brother  of  the  trial  bench,  who  was  probably 
misled  by  the  language  of  Justice  Lewis,  in 
Milburn  v.  Glynn  Ckyunty,  109  Ga.  473,  84  B. 
E.  848,  where,  at  page  470  of  100  Ga.,  at 
page  850  of  34  S.  E.,  be  said:  "If  It  were  an 
original  proposition  before  this  court,  the 
writer,  speaking  for  himself  alone,  would  not 
be  prepared  to  say  that  such  an  omissicm  of 
duty  upon  the  part  of  county  anthoritiiea  in 
falling  to  comply  with  the  statute  requiring 
the  record  of  a  contract  made  with  the  coun- 
ty would  operate  to  render  the  contract  ab- 
solutely void.  A  distinction  should  be  drawn 
between  the  exercise  of  powers  by  municipal 
or  county  authorities  that  are  ultra  vires,  and 
the  omission  of  such  (^cera  to  conform 
strictly  to  the  law  touching  the  execution  of 
a  contract  they  clearly  have  power  to  make. 
In  this  case  the  duty  imposed  by  the  law  to 
enter  the  contract  upon  the  minutes  devolves 
upon  the  county  officials  themselves.  The 
par^  contracting  with  the  county  has  no  cus- 
tody or  control  over  its  minutes,  and  after 
making  his  contract  in  accordance  with  law, 
and  complying  strictly  with  Its  terms.  It 
would,  indeed,  seem  a  hard  rule  that  he 
should  be  deprived  of  his  compensation,  sim- 
ply because  of  an  omission  of  duty  on  the 
part  of  a  county  official.  I  am  Inclined  to 
think  that  a  safer  rule  to  adopt  In  the  adju- 
dication of  such  a  case  would  be  to  construe 
the  failure  to  comply  with  such  a  provision  of 
the  law  a  mere  Irregularity,  especially  as  to 
persons  who  have  acted  in  good  faith;  and, 
from  the  limited  investigation  made  on  the 
tnbject,  I  think  that  the  weight  of  authority 
snstains  this  view."  Authorities  are  then 
dted  tending  to  uphold  the  individual  view 
expressed  by  the  learned  justice,  who  then 
proceeded  as  follows:  "But  the  question  in- 
volved In  this  case  Is  not  an  open  one  before 
this  court.  In  Prltchett  v.  Inferior  Court,  46 
Ga.  4C2,  It  appears  that  a  suit  was  brought 
against  a  county  on  a  bond  given,  after  the 
adoption  of  the  Code,  by  the  Justices  of  the 
inferior  court    It  was  there  held  that  the 


pleadings  must  show  affirmatively  that  the 
contract  was  entered  upon  the  minutes  of  the 
inferior  court,  and  that  the  contract  would 
not  be  valid  under  section  627  of  the  Political 
Code  of  1862,  If  good  in  other  respects.  Sec- 
tion 527  of  the  Code,  referred  to  in  that  de- 
cision, is  In  the  exact  language  of  section  343 
of  the  present  Political  Code  of  1805,  except 
that  the  word  'ordinary'  Is  substituted  for 
'justice  of  the  inferior  court.'  The  decision 
in  Akin  V.  Ordinary  of  Bartow  County,  64 
Ga.  59,  does  not  indicate  any  modification  of 
this  rule  laid  down  in  the  Pritcbett  Case, 
above  dted.  On  the  contrary.  It  Is  expressly 
declared  that  contracts  with  the  county  must 
be  in  writing  and  entered  on  the  minutes  of 
the  court  of  ordinary,  and  It  will  be  seen  in 
the  opinion,  on  page  60,  that  the  principle  de- 
cided In  46  Ga.  was  adhered  to  and  reaffirm- 
ed. In  that  case  It  was  held  that  there  had 
been  a  compliance  with  the  498d  section  of 
the  Code." 

Section  403  of  the  Political  Code  of  1873, 
referred  to  in  the  Akin  Case,  was  the  same 
as  section  627  of  the  Code  of  1802  and  as  sec- 
tion 343  of  the  present  Political  Code.  That 
section  declares:  "All  contracts  entered  into 
by  the  ordinary  with  other  persons  In  behalf 
of  the  county  must  be  in  writing  and  entered 
on  their  minutes."  In  Pritchett's  Case,  the 
action  was  brought  in  the  short,  or  Jones, 
form  of  pleading,  on  a  bond  issued  to  plain- 
tiff's Intestate,  Conyers,  by  the  Inferior  court 
of  Bartow  county,  in  behalf  of  the  county. 
A  copy  of  the  bond  was  attached  to  the  dec- 
laration. The  following  recital  appeared  in 
the  bond:  "Be  It  known  that  the  county  of 
Bartow  owes  to  Bennett  H.  Conyers  or  bear- 
er the  snm  of  nine  thousand  seven  hundred 
and  sixty-flve  dollars,  for  the  amount  paid 
by  him  this  day  into  the  treasury  of  said 
county,  for  the  support  of  soldiers'  families, 
in  accordance  with  the  provisions  of  an  order 
passed  by  the  Inferior  court  of  said  county  on 
the  6th  day  of  February,  1863,  which  sum  of 
money  the  said  county  of  Bartow  promises  to 
pay  the  said  Bennett  H.  Conyers  or  bearer  on 
or  before  the  1st  day  of  January,  1864,"  etc 
"In  statutory  complaint,  the  writings  declar- 
ed upon,  copies  thereof  being  annexed  to  the 
declaration,  are  a  part  of  the  pleadings,"  etc. 
Allen  V.  Young,  62  Ga.  617.  So  in  Pritchett's 
Case  It  was.  In  effect,  alleged  in  the  declara- 
tion that  the  county  had  received  the  full 
benefit  of  the  consideration  paid  by  plalntUTs 
Intestate  Into  the  county  treasury,  which 
moved  the  county  authorities  to  execute  the 
bond.  Moreover,  the  justices  of  the  inferior 
court  of  Bartow  county  were  expressly  au- 
thorized to  issue  the  bond  sued  on  by  Act 
Dec.  17,  1861  (Acts  1861,  p.  30),  and  act  Feb. 
23,  1866  (Acts  1865-^6,  p.  41),  authorizing 
such  justices  to  settle  or  compromise  the 
bonds  Issued  under  authority  of  the  first  men- 
tioned act,  was  a  distinct  recognition  of  the 
legality  of  the  same.  Akin  v.  Ordinary  of 
Bartow  County,  64  Ga.  69.  The  decision  in 
the  Pritcbett  Case,  sustaining  the  demurrer 
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to  the  declaration,  on  the  ground  that  It  did 
not  appear  from  the  declaration  that  the  bond 
Bued  npon  had  been  entered  upon  the  minutes 
of  the  Justices  of  the  Inferior  court,  Is  an  ex- 
press ruling  that  the  bond  was  not  valid  for 
that  reason,  though  It  might  otherwise  be  a 
valid  omtract,  and  though  it  appeared  from 
the  declaration  that  the  money  for  which  the 
bond  was  issued  had  been  paid  by  plaintiff's 
' intestate  into  the  county  treasury;  the  county 
thereby  getting  the  full  benefit  of  the  con- 
sideration for  the. Issuance  of  the  bond.  The 
ruling  In  Prltchett's  Case  has  never  been  over- 
ruled or  modified,  but  has  been  followed  in 
Aldn  ▼.  Ordinary  of  Bartow  County  and  in 
liilbnm  V.  Glynn  CSonnty,  supra,  and  also  In 
'  Spalding  County  v.  Cbamberlln,  130  Oa.  649, 
61  S.  B.  633,  though  It  did  not  appear  In  any 
of  these  cases,  except  Akln's,  tbat  the  county 
bad  received  the  full  benefit  of  the  considera- 
tion of  the  contract  sued  upon,  and  in  the 
Akin  Case  It  was  held  that  the  provisions  of 
the  statute  were  complied  with  by  entering  on 
the  minutes  of  the  inferior  court  of  the  coun- 
ty the  order  authorizing  and  directing  the 
issuance  of  the  bond  upon  which  the  suit  was 
based.  It  did  not  appear  that  the  order  had 
been  so  entered  in  Prltchett's  Case. 

WhUe  the  decision  in  the  Prltchett  Case 
does  seem,  as  said  by  Mr.  Justice  Lewis  in  the 
opinion  in  the  Miibum  Case,  to  be  a  hard  rule 
In  a  case  of  the  present  character,  still  a 
reason  for  so  strict  a  construction  of  the  stat- 
ute may  be  found  when  we  consider  the  pur- 
pose of  the  statute,  as  be  there  states  it  He 
says:  "The  object  of  the  law  requiring  an 
entry  of  such  contracts  upon  the  minutes  is 
to  give  information  easily  accessible  to  the 
public,  as  to  the  character  of  contracts  being 
made  by  the  county  authorities."  And,  we 
may  add,  It  is  desirable  that  this  information 
should  be  accessible  to  the  public  before  the 
party  contracting  with  the  ommty  has  entered 
npon  the  performance  of  his  undertaking.  It 
is  obvious  tbat  if  the  contract  can  be  withheld 
from  the  minutes  and  yet  be  enforceable 
against  the  county,  when  it  has  been  perform- 
ed by  the  other  contracting  party,  this  pur- 
pose of  the  statute  could  be  defeated  In  any 
and  every  case  in  which  the  authority,  or  au- 
thorities, representing  the  county  and  the 
party  contracting  with  it  should  desire  to  do 
so.  Persons  contracting  with  a  coimty  are 
presxuned  to  know  the  law  in  reference  to 
such  contracts,  and  they  can  protect  them- 
selves against  repudiation  of  the  contract  by 
the  county,  after  performance  on  their  part, 
by  refusing  to  perform  until  the  ordinary,  or 
county  commissioners,  as  the  case  may  be, 
have  complied  with  this  requirement  of  the 
Taw,  and  can,  if  necessary,  enforce  compliance 
therewith  by  mandamus. 

A  careful  reading  of  Peed  v.  McCrnry,  04 
Oa.  487,  21  S.  B.  232,  will  show  that  there  is 
nothing  la  that  case  in  conflict  with  the  rul- 
ing in  Prltchett's  Case ;  but,  even  If  the  two 


cases  were  in  conflict,  the  older  case  would 
be  controlling.  In  the  case  in  94  Ga.,  it  ap- 
peared that  the  treasurer  of  a  county,  upon 
the  recommendation  of  the  grand  Jury,  bor- 
rowed $500  from  McCrary,  with  which  to  de- 
fray lawful  expenses  of  holding  court.  About 
a  year  subsequently,  and  after  this  treasurer 
had  gone  out  of  office,  the  Judge  of  the  coun- 
ty court,  who  had  charge  of  the  financial  af- 
fairs of  the  county,  drew  a  warrant  on  the 
th^  treasurer,  directing  him  to  pay  to  Mc- 
Crary the  $500,  with  interest  thereon.  Upon 
the  refusal  of  the  treasurer  to  pay  the  war- 
rant, McCrary  applied  for  a  mandamus  to 
compel  him  to  pay  the  same.  The  treasurer 
answered,  setting  up  tbat  the  county  judge 
had  no  authority  to  draw  the  warrant,  and 
attacking  the  act  establishing  the  county 
court.  It  appears  from  the  statement  of  facts 
in  the  case,  as  reported,  tbat  the  answer  fur- 
ther alleged:  "That  while  the  ordinary  may 
have  instructed  the  former  treasurer  to  bor- 
row the  $500  to  defray  lawful  county  expen- 
ses, there  Is  no  order  or  judgment  of  the  or- 
dinary on  record,  permitting  or  directing  that 
this  be  done  by  the  treasurer  or  any  other 
person ;  and  It  is  submitted  that,  had  such  or- 
der been  made,  it  would  have  been  Illegal  and 
void,  for,  while  the  Constitution  authorizes 
the  General  Assembly  to  confer  the  right  and 
authority  on  counties  to  borrow  money,  no 
act  of  the  General  Assembly  has  been  passed 
putting  said  constitutional  provision  In  force." 
A  mandamus  absolute  was  sustained  in  that 
case;  but  it  will  be  noticed  tbat  there  was 
no  contention  that  the  contract  between  the 
former  treasurer  and  McCrary,  under  the 
terms  of  which  the  latter  loaned  his  money  to. 
the  county,  had  not  been  entered  upon  the 
minutes  of  the  ordinary,  or  upon  the  minutes 
of  the  county  court,  and  this  court,  in  decid- 
ing the  case,  made  no  reference  whatever  to 
the  law  requiring  contracts  entered  into  by 
the  ordinary  with  other  persons  in  behalf  of 
the  company  to  be  entered  on  the  ordinary's 
minutes,  but  merely  ruled  as  follows:  "Al- 
though It  may  be  true  that  the  Constitution, 
of  its  own  vigor,  does  not  confer  iwwer  to 
borrow  money  by  temporary  loans  to  supply 
casual  deficiencies  of  revenue,  yet  where  the 
money  of  a  lender  has  actually  been  applied 
to  the  legitimate  uses  of  a  county — that  Is,  to 
objects  to  which  county  revenue  may  rightly 
be  devoted — it  is  lawful  to  repay  the  loan  oat 
of  the  county  treasury  when  funds  for  the 
purpose  are  on  hand,  with  7  per  cent  inter- 
est thereon."  Nor  was  the  point  which  we 
have  decided  is  controlling  in  the  present 
case  Involved  In  Butts  County  v.  Jackson 
Banking  Co.,  129  Ga.  801,  00  S.  B.  149. 

Our  conclusion  Is  that  the  court  erred  in 
overruling  the  ground  of  demurrer  with  which 
we  have  specifically  dealt,  and  the  Judgment 
must  therefore  be  reversed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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AIiABAHA  GREAT  SOUTHERN  R.  CO.  T. 
HARDT. 

(Supreme  Court  of  Georgia.     Aug.   11,  1908.) 

1.  Afpeai.  and  Ebbor— Habiclbbs  Ebbob— Ad- 
kibbion  of  efvioence. 

Where,  in  an  action  against  a  railroad 
company  for  the  negligent  killing  of  a  person, 
the  petition  ia  framed  in  separate  paragraphs 
consecatively  numbered,  in  which  it  is  plainly 
and  distinctly  averred  that  such  person  was 
tailed  by  the  operation  of  the  defendant's  loco- 
motlTe  and  cars,  and  the  answer  to  these  para- 
graphs only  denies  the  allegations  "so  far  as 
the  negligence  of  this  defendant  or  its  employes 
is  charged,"  the  killing  of  the  person  by  the 
defendant's  locomotive  and  cars  is  not  a  con- 
troverted fact,  and  any  error  in  receiving  evi- 
dence tending  to  establish  this  fact  is  harmless. 
[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  3,  Appeal  and  Error,  H  41S4,  4155.] 

2.  Tbia£>— Receptior  of  Evidencb— Right  to 
Withdraw  Evidence. 

A  party  who  voluntarily  offers  the  testi- 
mony of  a  witness  taken  by  interrogatories, 
some  of  which  testimony  is  l>eneficial  to  his  ad- 
reraaiy,  where  no  objection  is  made  to  the 
interrogatories  being  received  in  evidence,  will 
not  be  i>emutted,  over  the  protest  of  the  op- 
posite party,  to  withdraw  the  interrogatories 
from  the  consideration  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  137.] 

3.  Railboads  —  InjUBiEs    to    PKBSona    on 
Tback— Actions— iNSTBUcnoNB. 

The  Tennessee  statute  requiring  the  ob- 
■ervance  of  certain  precautions  by  railroads  at 
dengnated  public  crossings,  as  construed  by  the 
Supreme  Court  of  that  state,  does  not  apply  to 
switching  operations  within  the  yards  of  a  rail- 
road company;  but  where  there  is  no  evidence 
that  the  injury  complained  of  happened  in  a 
railroad  yard,  there  was  no  error  in  instruct- 
ing the  jury  that  the  railroad  company  would 
be  liable  in  damages  for  a  violation  of  the 
statute. 

4.  Sahk. 

Where,  in  an  action  based  in  part  on  a  stat- 
ute of  the  state  of  Tennessee,  which  requires 
that  every  railroad  company  in  approaching  a 
pablie  crossing  sliail  keep  the  engineer,  fireman, 
or  some  other  person  always  on  the  lookout 
ahead,  the  defendant  introduces  evidence  tend- 
ing to  show,  compliance  therewith,  it  is  error  to 
charge  the  jury  that:  "To  comply  with  this 
statute  the  lookoat  must  be  in  such  a  posi- 
tion on  the  locomotive  as  to  enable  him  to  see 
ahead,  and  he  must  l>e  vigilant  and  watchful. 
If  from  that  position  the  object  was  visible  and 
^et  not  seen,  the  jury  would  be  well  warranted 
in  finding  that  the  person  was  not  on  the  look- 
out; that  he  was  not  vigilant  on  the  lookout. 
If  he  does  not  with  due  care  and  vigilance  see 
what  could  have  been  seen,  he  would  not  be  in 
the  discliarge  of  his  duty."  Such  an  instruc- 
tion is  an  expression  of  opinion  as  to  contested 
facu. 

5.  Sahx. 

The  charge  on  the  measure  of  damages  was 
not  subject  to  the  criticism  made  thereon. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dade  County; 
A  W.  Flte,  Judge. 

Suit  by  Katherine  C.  Hardy,  as  adminl»- 
tntrix  of  Earnest  F.  Hardy,  deceased,  against 
the  Alabama  Great  Southern  Railroad  Com- 
pany. Judgment  for  plaintiff  and  defendant 
brings  error.    Reversed. 

This  was  a  suit  by  Katherine  C.  Hardy,  as 
administratrix  of  Earnest  F.  Hardy,  against 


the  Alabama  Great  Southern  Railroad  Com- 
pany to  recover  damages  for  the  wrongful 
death  of  the  plaintiff's  Intestate,  caused  by 
the  running  of  the  engines  and  cars  of  the 
defendant.  It  was  alleged  that  while  the  de- 
ceased was  going  over  a  public  crossing  in 
the  city  of  Chattanooga,  state  of  Tennessee, 
In  the  exercise  of  due  care,  "a  train  of  the 
defendant  approached  and  dashed  upon  the 
crossing  in  a  negligent  manner  and  upon 
and  over  the  decedent  and  mangled  and  killed 
him."  Specific  acts  of  the  defendant's  neg- 
ligence were  alleged.  The  plaintiff  also  spe- 
cially pleaded  sections  1574,  157S  of  Shan- 
non's Code  of  Tennessee  of  1896,  which  re- 
quires the  overseers  of  every  public  road 
crossing  by  a  railroad  to  place  at  each  cross- 
ing a  sign  marked,  "Look  out  for  the  cars 
when  you  bear  the  whistle  or  bell,"  and 
requiring  the  following  precautions  to  be  ob- 
served by  railroads:  On  approaching  every 
crossing  so  distinguished,  the  whistle  or  bell 
of  the  locomotive  shall  be  sounded  at  the 
distance  of  one-fourth  of  a  mile  from  the 
crossing,  and  at  short  intervals  till  the  train 
has  passed  the  crossing;  on  approaching  a 
city  or  town,  the  bell  or  whistle  shall  be 
sounded  when,  at  the  distance  of  one  mile, 
and  at  short  intervals  till  It  reaches  its  depot 
or  station;  and  on  leaving  a  town  or  city 
the  bell  or  whistle  shall  be  sounded  when  the 
train  starts,  and  at  intervals  till  It  has  left 
the  corporate  limits.  Every  railroad  com- 
pany shall  keep  the  engineer,  fireman,  or  some 
other  person  upon  the  locomotive  always 
upon  the  lookout  ahead,  and  when  any  per- 
son, animal,  or  other  obstruction  appears 
upon  the  road,  the  alarm  whistle  shall  be 
sounded,  the  breaks  put  down,  and  every 
possible  means  employed  to  stop  the  train 
and  prevent  an  accident.  Every  railroad 
company  that  falls  to  observe  these  precau- 
tions or  cause  them  to  be  observed  by  Its 
agents  or  servants  shall  be  responsible  for  all 
damages  to  persons  or  property  occasioned 
by,  or  resulting  from,  any  accident  or  colli- 
sion that  may  occur.  It  was  alleged  that  the 
defendant  failed  to  comply  with  the  require- 
ments of  the  foregoing  statute.  The  statute 
of  Tennessee  authorizing  an  action  by  the 
personal  representative  of  one  whose  death  is 
caused  by  the  wrongful  act,  omission,  or  kill- 
ing hy  another  was  specially  pleaded.  The 
defendant  denied  that  the  death  of  the  plain- 
tiff's intestate  was  caused  by  its  negligence, 
and  pleaded  that  the  injury  alleged  to  have 
been  received  by  the  decedent  was  occasion- 
ed by  his  own  gross  negligence.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  a 
motion  for  a  new  trial  was  made  by  the 
defendant,  which  being  overruled.  It  brings 
error. 

R.  J.  McCamy  and  J.  P.  Jacoway,  for 
plaintiff  In  error.  Arnold  &  Arnold  and  Har- 
vey Hill,  for  defendant  In  error. 

EVANS,  P.'.  J.  (after  stating  the  facts  as 
above).    1.  Several  of  the  assignments  of  er- 
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ror  In  the  motion  for  new  trial  complain  tbat 
tbe  court  allowed  certain  testimony  tending 
to  establish  that  the  plaintiff's  Intestate  was 
killed  by  the  mnnlng'  of  the  cars  of  the  de- 
fendant railroad  company.  As  the  only  ef- 
fect of  this  testimony  was  to  show  tbat  the 
plaintiff's  Intestate  was  killed  by  the  opera- 
tion of  the  defendant's  locomotive  and  cars,  It 
Is  Immaterial  whether  the  evidence  was  com- 
petent or  Incompetent  for  this  purpose,  be- 
cause, Inasmuch  as  the  allegations  of  this 
fact  In  tbe  petition  were  not  denied  In  the 
answer,  tbe  truth  of  It  was  not  an  issue  in 
tbe  case.  The  allegations  of  the  petition 
were  separated  in  orderly  and  distinct  para- 
graphs, numbered  consecutively.  Tbe  second, 
third,  fourth,  and  fifth  paragraphs  of  the 
petition  distinctly  and  plainly  alleged  that 
the  intestate  of  tbe  plaintiff  came  to  his  death 
by  being  run  over  by  tbe  engine  of  the  de- 
fendant, and  tbat  the  defendant  was  negli- 
gent in  divers  particulars  specifically  set 
forth  in  these  paragraphs.  In  its  answer  tbe 
defendant  denied  tbe  allegations  of  these 
paragraphs,  "so  far  as  the  negligence  of  this 
defendant  or  its  employes  is  charged."  In 
no  other  part  of  tbe  plea  was  there  a  denial 
that  tbe  deceased  was  killed  by  the  locomo- 
tive and  cars  of  the  defendant  company.  Uiv. 
C!ode  1886,  S  4961,  declares  that,  when  a  pe- 
tition shall  set  forth  a  cause  of  action  In 
orderly  and  distinct  paragraphs  numbered 
consecutively,  any  averment  distinctly,  and 
plainly  made  therein,  which  is  not  denied  by 
the  defendant's  answer,  shall  be  taken  as 
prima  facie  true,  unless  the  defendant  states 
in  his  answer  that  he  can  neither  admit  nor 
deny  such  averment  because  of  the  want  of 
sufficient  information.  The  failure  of  tbe 
defendant  to  deny  the  allegation  which  al- 
leged tbat  tbe  plaintiff's  intestate  was  killed 
by  It  in  the  operation  of  its  locomotive  and 
cars,  or  to  explain  why  It  could  neither  ad- 
mit nor  deny  such  averment.  Is  an  admission 
of  tbe  fact,  and  in  the  trial  of  the  case  It 
was  not  a  controverted  Issue  that  the  loco- 
motive and  cars  which  killed  tbe  deceased 
were  those  operated  by  the  defendant, 

2.  Objection  was  made  to  the  withdrawal 
of  the  interrogatories  of  a  witness  after  the 
same  had  been  formerly  and  voluntarily  of- 
fered In  evidence  by  the  plaintiff.  Where  a 
witness  Is  offered,  and  on  his  examination 
facts  prejudicial  to  the  party  who  offers  him 
are  developed,  the  testimony  of  such  witness 
will  not  be  allowed  to  be  withdrawn  over  tbe 
objection  of  tbe  opposite  party.  If  such  a 
practice  were  allowable,  trials  would  be  in- 
terminable, and  the  cross-examination  of  an 
adverse  witness,  Instead  of  being  a  ben^cial 
right,  would  degenerate  into  the  veriest  farce. 
When  testimony  comes  In  without  objection, 
it  becomes  a  part  of  tbe  record,  and  tbe  party 
who  offers  it  cannot  deprive  bis  adversary  of 
the  benefit  of  such  testimony.  The  rule  Is 
different  where  testimony  is  allowed  over  ob- 
jection. A  party  who  has  offered  testimony 
which  tbe  court  has  admitted  against  objec- 


tion by  tbe  opposite  party  may,  before  the  evi- 
dence Is  concluded,  ask  to  have  it  withdrawn 
from  tbe  consideration  of  tbe  Jury,  and  the 
court  may  grant  such  motion.  Tbe  opposite 
j)arty  cannot  complain  of  tbe  wltbdrawal  of 
evidence  allowed  over  bis  objection,  for  such 
withdrawal  would  in  effect  be  sustaining  the 
objections  made  to  It  It  is  always  In  order 
to  strike  out  illegal  evidence — ^to  eliminate  a 
taint  which  affects  tbe  legality  of  the  whole 
trial.  But  where  a  party  introduces  a  wit- 
ness who  delivers  testimony  without  objection 
being  made  to  It,  he  has  no  right  to  withdraw 
it,  nor  can  the  court  allow  it  to  be  withdrawn 
over  tbe  protest  of  tbe  adverse  party.  If  a 
witness  delivers  testimony  hurtful  to  the  par? 
ty  introducing  him,  and  if  the  party  offering 
tbe  witness  has  been  entrapped  by  him,  the 
remedy  which  the  law  gives  to  avoid  the  pro- 
bative value  of  tbe  testimony  is  to  allow  bis 
impeachment,  and  tbe  rule  as  to  tbe  wltb- 
drawal of  evidence  Is  the  same  with  dq)osi- 
tions  and  Interrogatories  where  they  are  put 
In  evidence  without  objection.  A  party  who 
voluntarily  offers  Interrogatories  of  a  wit- 
ness, as  a  whole,  will  not  be  permitted  to 
withdraw  them.  There  is  even  less  reason 
to  insist  on  the  withdrawal  of  interrogatories 
than  oral  testimony  delivered  on  the  trial. 
In  the  former  instance  tbe  party  offering  the 
testimony  knows  what  Is  contained  In  the  In- 
terrogatories; whereas,  in  the  latter  the  ex- 
amination of  the  witness  may  disclose  unex- 
pected and  sometimes  surprising  Information. 
See,  in  this  connection,  Zipperer  v.  Savannah, 
128  Ga.  135,  67  S.  E.  311. 

3.  The  sixth  and  eighth  grounds  of  tbe  mo- 
tion complain  of  certain  charges  upon  the 
statute  of  Tennessee,  requiring  the  observ- 
ance of  certain  precautions  by  railroads  at 
public  crossinga  These  charges  are  said  to 
be  erroneous  because  the  statute  does  not  ap- 
ply to  trains  engaged  In  switching  within  tbe 
limits  of  a  railroad  yard.  In  Railroad  v. 
Pugh,  95  Tenn.  419,  32  8.  W.  Sll,'  this  stat- 
ute was  construed,  and  it  was  held  that  the 
statutory  precautions  for  the  preventions  of 
accidents  are  not  applicable  to  switching  op- 
erations within  the  yards  of  a  railroad  com- 
pany. It  appeared  in  the  evidence  that  the 
plalntifTs  Intestate  was  run  over  and  killed 
by  a  switch  engine  upon  a  public  road  cross- 
ing,  but  there   is  nothing  In   the  evidence 

.which  remotely  suggests  that  the  place  of 
the  homicide  was  within  the  yards  of  the 
railroad  company. 

4.  Tbe  court  charged:  "Now,  gentlemen.  In 
this  connection  I  charge  you  that,  to  comply 
with  this  statute  [as  set  out  In  the  statement 
of  facts],  the  lookout  must  be  in  such  a  posi- 
tion on  tbe  locomotive  as  to  enable  him  to 
see  ahead,  and  he  must  be  vigilant  and  watch- 
ful. If  from  that  position  tbe  object  was 
visible  and  yet  not  seen,  the  jury  would  be 
well  warranted  in  finding  that  the  person  was 
not  on  tbe  lookout;  tbat  be  was  not  vigilant 
on  the  lookout  It  be  does  not  with  due 
care  and  vigilance  see  what  could  have  been 
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teen,  he  would  not  be  In  the  discharge  of  his 
dntf."  This  charge  is  alleged  to  be  error 
becaoae  It  li  an  expression  of  an  opinion  as 
to  what  wonld  constitute  due  care  on  the 
part  of  the  lookout  It  needs  no  argument 
to  demonstrate  that  this  Is  a  just  criticlam 
tbereon.  The  railroad  company  produced  as 
vitnesses  the  employe*  who  were  upon  the 
locomotlTe  and  cars  which  killed  the  plain- 
tiff's intestate.  They  testified  that  they  bad 
maintained  a  vigilant  lookout  and  otherwise 
compiled  witb  the  statute,  and  that  tbey  did 
not  see  the  deceased  tmtil  the  locomotive  was 
within  a  few  feet  of  him  before  be  was  cruab- 
ed.  It  was  for  the  jury  to  say  whether.  If 
tbey  bad  maintained  a  vigilant  lookout  the 
wrrants  of  t^e  railroad  company  would  have 
seen  bim  earlier,  and  the  court  ahonld  not 
bare  Instructed  tbe  jury  that  If  from  the 
position  of  the  person  whose  duty  It  was  to 
look  out  the  object  was  visible  and  yet  not 
seen,  the  jury  would  be  well  warranted  in 
flodlng  that  the  person  was  either  not  on  tbe 
lookout  or  was  not  vigilant 

5.  Complaint  is  made  that  tbe  court  erred 
hi  charging  tbe  jury  that:  "The  mere  fact 
that  the  party  la  a  trespasser  and  Is  Injured 
while  unlawfully  on  the  track  of  a  railroad 
company,  while  contributing  to  tbe  Injury  by 
bis  own  carelessness  or  negligence,  If  the  In- 
jury could  have  been  avoided  by  the  use  of 
ordinary  care  and  caution  by  tbe  railroad 
company.  It  will  be  liable  for  damages;  but 
the  amount  of  tbe  recovery  would  be  reduc- 
ed In  proportion  to  tbe  amount  of  default  or 
negligence  of  tbe  plaintiff."  The  error  as- 
signed is  that  tbe  instruction  does  not  take 
bito  account  tbe  relative  negligence  of  tbe 
railroad  company  and  tbe  person  Injured. 
The  Tennessee  statute  upon  which  the  action 
hi  part  is  baaed  declares  that  tbe  railroad 
company  falling  to  observe  the  statutory  pre- 
cautions shall  be  responsible  for  all  damages 
to  persons  resulting  from  any  accident  or  col- 
lision that  may  occur.  The  Tennessee  law 
prescribing  the  quantum  of  recovery  does  not 
appear  In  the  record,  and  the  criticism  upon 
the  charge  is,  not  that  the  rule  given  in 
charge  does  not  conform  to  the  Tennessee 
law,  but  that  the  charge  as  given  falls  to  take 
hito  account  the  relative  negligence  of  tbe 
railroad  company  and  tbe  person  killed.  It  is 
not  open  to  this  criticism. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


OLIVER  V.  JAMES. 
(Sopreme  Court  of  Georgia.     July  24,   1908.) 

1.  JnOOMKNT— DOBItANT   JUDOUXNTS. 

Under  the  proTlaionB  of  Civ.  Code  1895,  i 
STOl,  a  judgment  becomes  dormant  when  no  exe- 
cution u  issued  upon  it  and  tbe  same  placed 
opon  the  execution  docket  or  when  execution 
has  isaoed  and  seven  years  have  expired  from 
the  time  of  tbe  record,  upon  the  execution 
docket  of  the  court  from  which  the  same  issned, 
of  the  last  entry  upon  the  execution  made  by 
an  officer  authorised  to  execute  and  return  the 


I  same.  It  is  in-  no  view  a  compliance  with  the 
law  to  have  such  entries  recorded  on  the  civil 
Issue  docket  of  the  court.  Instead  of  the  execu- 
tion docket  and  such  a  record  will  not  arrest 
the  running  of  the  dormancy  statute. 
2.  Sauk 

Civ.'  Code  189S,  {  8768,  provides  that  the 
clerk  of  the  superior  court  making  such  entry 
upon  the  execution  docket  shall  date  said  record 
when  the  same  is  made.  Therefore,  In  order  to 
arrest  the  running  of  the  dormancy  statute  by  a 
record,  on  aaid  execution  docket,  of  an  entry 
made  on  said  execution  by  an  officer  authorize!) 
to  execute  and  return  tbe  same,  the  time  wheu 
said  record  was  made  by  the  clerk  of  the  court 
should  aopear  from  an  inspection  of  the  execu* 
tloB  dociet 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  30,  Judgment  S  1568.] 
&  Sahe. 

A  bailiff  of  a  county  court  as  provided  by 
Civ.  Code  1896,  H  4189,  4190,  is  not  such  an 
officer  as  is  autnorized  to  execute  and  return  an 
execution  issued  from  a  justice  court  or  to 
make  an  entry  thereon  that  will  arrest  the  run- 
ning of  the  dormancy  statute. 
4.  Saiu. 

It  appearing  from  the  |>etition  filed  la 
this  case  that  all  the  executions  declared  on 
were  dormant  the  trial  court  committed  no  er- 
ror in  sustaining  the  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Elbert  Coun- 
ty: H.  M.  Holden,  Judge. 

Equitable  action  by  A.  S.  Oliver  against 
I.  T.  James,  administratrix  of  tbe  estate  of 
J.  D.  James,  deceased,  to  enforce  the  pay- 
meut  of  executions.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Z.  B.  Rogers  and  Jos.  N.  Worley,  for  plain- 
tiff In  error.  I.  C.  Van  Duxer,  W.  D.  Tutt 
and  Gea  W.  Westmoreland,  for  defendant  In 
error. 

ROAN,  J.  A.  S.  Oliver,  plaintiff  In  error, 
held  aod  was  the  owner  of  several  justice 
court  and  county  court  executions,  and  one 
superior  court  execution;  all  Issuing  ffom 
judgments  rendered  In  Elbert  county,  Oa., 
against  J.  D.  James.  James  took  a  home- 
stead against  his  debts.  After  his  death  his 
widow,  Isabella  T.  James,  elected  to  take  a 
year's  support.  Tbe  property  was  sold  by 
her  as  administratrix,  and  a  sufficient  sum' 
of  tbe  money  arising  from  said  sale  was 
claimed  by  Oliver  to  satisfy  said  executions. 
The  administratrix  refused  payment,  where* 
upon  Oliver  brought  an  equitable  petition 
against  her  to  enforce  payment  by  her,  from 
said  fund,  of  said  executions.  In  his  peti- 
tions he  fully  described  them,  with  tbe  en- 
tries thereon,  recorded  upon  the  various  ex- 
ecution dockets  of  tbe  courts  from  which 
tbey  Issued,  made  In  order  to  arrest  tbe  run- 
ning of  the  dormancy  statute.  Five  of  said 
executions  were  Issued  from  the  county  court 
of  Elbert  county  In  1886.  All  of  them  bad 
been  entered  upon  tbe  execution  docket  of 
said  court  in  that  year.  At  various  timea 
thereafter,  entries  appear  upon  each  of  them, 
made  by  officers  authorized  to  execute  aud 
return  them;  these  entries  being  sufficient 
in  law  to  have  arrested  the  running  of  the 
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dormancy  statute  If  they  bad  l>eea  properly 
recorded  on  said  execution  docket  These 
entries,  Instead  of  being  recorded  on  the  ex- 
ecution docket,  were  recorded  only  upon  the 
dvU  issue  docket  of  said  county  court.  It 
further  appears  that  two  executions  issuing 
from  a  justice's  court  of  Elbert  county 
against  J.  D.  James  were  Included  in  the  ex- 
ecutions declared  on  In  this  case;  one  bear- 
ing date  in  the  year  1888,  and  the  other  in 
1891.  They  were  entered  on  the  execution 
docket  of  the  superior  court  of  said  county. 
Also  from  time  to  time  entries  upon  them 
were  made  by  officers  authorized  to  have  ex- 
ecuted and  returned  them  sufficient  to  have 
an^sted  the  running  of  the  dormancy  statute 
if  the  entries  bad  been  recorded  in  time  upon 
said  execution  docket.  These  entries  appear 
upon  the  execution  docket,  but  the  time  of 
their  recordation  was  not  marked  thereon 
by  the  clerk  making  the  record.  The  defend- 
ant in  error  insists  that,  in  order  for  the 
record  upon  the  execution  docket  to  have  ar- 
rested the  running  of  the  dormancy  statute, 
it  should  have  been  dated  by  the  clerk  upon 
the  docket  at  the  time  he  made  it.  Another 
fl.  fa.  included  in  these  declared  on  issued 
from  the  superior  court  of  Ellbert  county  in 
the  year  1896.  Entries  were  not  made  upon 
this  fl.  fa.,  every  seven  years,  by  officers  au- 
thorized to  execute  and  return  it.  These  en- 
tries were  recorded  upon  the  execution  dock- 
et, but  no  date  appears  on  said  docket  as  to 
when  they  were  recorded,  except  the  entry 
made  on  the  execution  on  February  21,  1905, 
which  the  clerk  recorded  on  said  docket  ac- 
cording to  the  date  as  he  entered  It  thereon, 
January  8,  1906.  The  only  remaining  e7:ecu- 
tlon  included  In  those  declared  on  issued 
from  a  Justice's  court  of  said  county  in  1877. 
Many  entries  appear  upon  said  execution, 
some  of  them  made  by  the  sheriff  of  the 
county,  and  others  by  the  bailiff  of  the  coun- 
ty court  of  said  county.  If  the  entries  made 
upon  said  execution  by  the  bailiff  of  the 
county  court  were  made  by  an  officer  author- 
ized by  law  to  execute  and  return  said 
execution,  then  it  is  conceded  that  the  Judg- 
ment from  which  said  execution  issued  Is  not 
dormant;  otherwise  it  is  dormant.  The  de- 
fendant filed  a  general  demurrer  to  the  pe- 
tition, upon  the  principal  ground  "that  said 
petition  affirmatively  shows  that  the  several 
Judgments  upon  which  are  founded  the  ex- 
ecutions declared  on  are  dead,  and  of  no 
force  and  effect"  To  the  sustaining  of  this 
demurrer  the  plaintiff  In  error  excepted,  and 
this  Judgment  is  now  here  for  review. 

By  Olv.  Code  1895,  I  3761,  it  Is  declared: 
"No  Judgment  shall  be  enforced  after  seven 
years  from  its  rendition,  when  no  execution 
has  issued  upon  it  and  the  same  placed  upon 
the  execution  docket,  or  when  execution  has 
issued  and  seven  years  have  expired  from 
the  time  of  the  record,  upon  the  execution 
docket  of  the  court  from  which  the  same  Is- 
sued, of  the  last  entry  upon  the  execution 
made  by  an  officer  authorized  to  execute  and 


return  the  same."  According  to  this  section 
no  Judgement  shall  be  enforced,  if  It  affirma- 
tively appears  that  execution  issued  upon 
it  and  seven  years  have  expired  from  the 
time  of  the  record,  upon  the  .execution  docket 
of  the  court  from  which  the  execution  issued, 
of  the  last  entry  upon  the  execution  made  by 
an  officer  authorized  to  execute  and  return 
the  same.-  This  statute  Is  mandatory,  and 
prohibits  the  court  from  enforcing  a  Judg- 
ment where  It  appears  that  It  is  outlawed  by 
the  terms  of  the  statute.  We  will  examine 
and  deal  in  this  opinion  with  these  execu- 
tions and  Judgments  in  the  order  in  which 
they  appear  to  be  set  out  In  the  foregoing 
statement  of  the  facts. 

The  five  executions  first  mentioned  in  a 
group,  issued  from  the  county  court  of  ES- 
hext  coimty  in  1886,  were  all  from  Judg- 
ments rendered  subsequently  to  the  enact- 
ment of  the  dormancy  statute  on  October  15, 
1885.  This  act  is  codified  In  section  3761  of 
the  Ck>de  of  Georgia  1895.  Therefore  each 
of  these  Judgments  is  controlled  by  the 
terms  of  this  act.  Nether  of  these  was  re- 
corded or  entered  on  any  docket  exc^t  the 
civil  Issue  dodcet  of  said  county  court,  al- 
though It  appears  there  was  an  execution 
docket  for  said  court  It  follows  that  not 
only  is  each  of  these  Judgments  dormant, 
but  as  a  penalty  for  the  delay  and  Inatten- 
tl<m  of  their  owners,  they  are  sent^iced  by 
the  terms  of  this  act  to  the  extreme  penalty 
of  the  law  on  this  subject,  which  is  death. 
This  court  has  decided,  in  the  case  of  Nowell 
V.  Halre,  116  Oa.  386,  42  S.  E.  719,  that  an 
entry  made  by  a  proper  officer  upon  an  ex- 
ecution issued  from  a  judgment,  unless  re- 
corded upon  the  execution  docket  of  the  court 
from  which  the  execution  issued,  will  not, 
even  as  between  the  parties  to  tiie  Judgment, 
arrest  the  running  of  the  dormancy  statute. 
This  decision  Is  In  accordance  with  the  stat- 
ute (Civ.  Code  1S96,  {  8761),  and  dooms  these 
five  Judgments  to  an  everlasting  sle^;  more 
than  ao  years  having  intervened  between  the 
issuing  of  the  execution  and  an  «itry  of  any 
kind  respecting  them  oo  the  execution  dock- 
et of  said  court 

The  two  executions  Issuing  from  a  justice's 
court  of  Elbert  coun^  against  J.  D.  James, 
one  bearing  date  in  1888  and  the  other  In 
1891,  were  entered  on  the  execution  dodcet 
of  the  superior  court  of  said  county.  It  ap- 
pears that  within  Intervals  of  every  seven 
years  officers  authorized  to  execute  and  re- 
turn them  made  proper  entries  thereon. 
These  entries  were  recorded  on  the  execution 
docket  by  the  derk,  bnt  the  time  of  these 
records  does  not  appear  upon  the  docket  or 
otherwise.  They  were  not  dated  by  the 
clerk,  as  the  law  requires,  and  the  execution 
docket  did  not  affirmatively  show  In  any  way 
that  such  entries  were  in  fact  recorded  on 
such  docket  within  Intervals  of  seven  years. 
These  executions  were  Issued  from  judg- 
ments rendered  after  the  passage  of  the  act 
of  October  15,  18S5,  now  codified  in  sections 


Digitized  by 


Google 


Ga.) 


OLIVER  T.  JAMES. 


76 


[  3761,  3762,  tnd  3763  of  the  CItU  Code.  Seo 
i  tloQ  3763  provides  that  the  clerk  or  the  prop- 
I  er  officer  making  said  entry  shall  date  said 
I  record  'when  the  same  U  made.  This  pro- 
Tision  of  the  law  la  mandatory,  and  the  bur- 
i  den  Is  as  much  upon  the  owner  of  a  Judg- 
ment who  desires  to  preserve  Its  existence 
I  to  see  to  It  that  the  clerk  dates  the  entry 
as  he  makes  It,  as  It  is  for  him  to  see  to  It 
that  the  derk  enters  it  upon  the  proper  dock- 
et. Both  requirements  spring  from  the  same 
act  of  the  Legisiature,  and,  if  section  3763 
<?an  be  ignored  and  disregarded  without 
jeopardizing  the  life  of  a  Judgment,  why  may 
not  sections  3761  and  3762  likewise  be  dis- 
I  regarded  without  involving  any  hurtful  con- 
sequences arising  from  the  runnlag  of  the 
dormancy  statute?  Doubtless  the  purpose 
of  the  framers  of  the  act  of  October  15,  1885, 
was  to  have  the  law  so  changed  that  the 
execution  docket  of  the  court  should  afflrma- 
tlTeiy  show,  without  further  investigation 
or  inquiry  elsewhere,  whether  a  Judgment 
is  alive,  dormant,  or  dead.  If  the  records 
of  such  entries,  made  for  the  purpose  of 
keeping  them  in  life,  were  not  required  to 
be  dated  by  the  clerk,  as  section  3763  of  the 
Code  provides,  the  holder  of  an  execution 
might,  at  any  time  after  actual  dormancy, 
revive  his  Judgment  by  having  the  clerk  en- 
ter any  number  of  entries  on  the  proper  ex- 
ecution do<&et  and  In  this  manner  It  might 
be  possible  for  parties  so  disposed  to  com- 
mit the  gravest  of  frauds,  without  the  least 
fear  of  being  detected  therein.  Who,  from 
an  examination  of  the  docket,  can  say  when 
they  were  recorded?  The  plaintiff  does  not 
undertake  to  furnish  any  light  on  this  sub- 
ject Suppose  such  a  vital  question  concern- 
ing the  dormancy  of  a  Judgment  were  left  to 
the  memory  of  a  clerk.  How  often,  do  we 
'"■^a*~».  could  the  real  truth  be  established 
hi  a  mnrt  trying  the  issue,  perhaps  years 
after  the  entry  had  been  made  liy  the  clerk, 
vIQi  no  date  to  indicate  when  it  occurred, 
nothing  to  rely  on  except  a  treacherous  mem- 
ory, with  no  data  to  refresh  it,  and  thou- 
sands of  similar  transactions  intervening  to 
aid  in  distracting  and  beclouding  bis  mind? 
The  li^rislature  thought  it  safer,  no  doubt, 
to  require  him  to  date  the  time  of  record  so 
the  truth  would  be  there  in  enduring  form, 
long  after  the  derk  who  made  it  had  depart- 
ed fn>m  office  or  from  life.  We  are  satis- 
fied the  statute  that  requires  the  clerk  to 
date  such  entries  is  a  wise  one,  and  Its  pur- 
pose was  that  the  record  should  show  when 
a  Judgment  was  alive,  dormant,  or  dead. 
This  burden  is  upon  the  one  who  owns  the 
judgment,  and  who  comes  into  the  court  ask- 
hig  It  to  1)6  enforced.  When  he  asks  the 
court  to  enforce  it,  this  is  equivalent  to  af- 
flnntng  that  It  is  not  dormant  or  dead,  but 
alive.  His  pleadings  should  contain  all  aver- 
ments necessary  to  show  that  It  was  alive 
and  enforceable,  otherwise  a  general  demur- 
rer thereto  should  be  sustained.  Thwefore, 
it  acpearlsg  from  the  petition  In  this  cause 


that  these  two  executions  were  recorded  on 
the  proper  execution  docket,  but  the  date 
of  the  record  not  appearing,  we  hold  these 
two  Judgments  from  which  these  executions 
Issued  were  dormant,  and  the  court  did  not 
err  In  sustaining  the  demurrer  as  to  them. 

The  next  execution  In  the  order  in  which 
they  appear  in  the  statement  of  facts  is  one 
Issuing  in  1886  from  the  superior  court  of 
Elbert  county  on  a  Judgment  rendered  in 
1886 ;  nothing  appearing  of  record  on  the  ex- 
ecution docket  of  any  entry  made  on  this 
execution  by  au  oSicer  authorized  to  execute 
and  return  the  same  of  date  sooner  than  Jan- 
uary 8,  1006.  The  said  Judgment,  for  the 
reasons  assigned  in  dealing  with  the  two 
Justice  court  Judgments,  of  date,  respective- 
ly, 1888  and  1891,  likewise  rendered  this 
Judgment  dormant  and  dead  and  unenforce- 
able in  the  courts  of  this  state,  and  the  court 
committed  no  error  in  sustaining  a  demurrer 
as   to   this   Judgment. 

The  view  we  have' heretofore  expressed  In 
this  opinion  in  dealing  with  the  proper  con- 
struction of  the  dormancy  statute  passed  by 
the  Legislature  on  October  15,  1835,  Is  not 
only  demanded  by  the  plain  letter  of  the 
statute,  but  is  sustained  by  many  decisions 
rendered  by  this  court.  The  plaintiff  In  er- 
ror asked  and  obtained  permission  from  the 
court  to  ,  review  these  decisions,  and  any 
other  that  failed  to  give  an  equitable  con- 
struction to  said  dormancy  act,  and  asked 
upon  review  that  all  decisions  of  this  court 
which  strictly  construe  the  dormancy  act, 
and  forbid  the  equitable  construction  hereto- 
fore put  on  it,  be  reviewed  and  reversed. 
These  decisions  cited  on  the  brief  of  plain- 
tiff in  error,  especially  asked  to  be  reviewed 
and  reversed,  are  the  following:  Hollis  v. 
Lamb,  114  Oa.  740,  40  S.  B.  751;  Easterlin 
V.  Sewing  Machine  Co.,  116  Oa.  306,  41  S. 
E.  596;  Nowell  v.  Haire,  116  Oa.  386,  42  S. 
E.  719;  Columbus  Fertilizer  Co.  v.  Hanks, 
119  Oa.  950,  47  S.  E.  222 ;  Rountree  v.  Jones, 
124  Oa.  396,  62  S.  B.  S25 ;  Palmer  v.  Inman, 
126  Oa.  519,  66  S.  B.  229.  A  careful  ex- 
amination of  the  decisions  cited,  and  all 
others  sought  to  be  reviewed  and  reversed, 
will  demonstrate  that  If  they  were  reversed 
it  could  in  no  wise  be  helpful  or  beneficial 
to  the  plaintiff  in  error.  Even  if  the  dissent- 
ing opinions  rendered  by  the  late  Justice 
Turner  in  Columbus  Co.  v.  Hanks,  and  by 
Justices  Lumpkin  and  Candler  in  Rountree 
V.  Wilson,  supra,  were  set  up  and  sustained 
as  the  law  governing  this  case,  it  would  in 
no  way  benefit  the  plaintiff,  as  none  of  these 
dissenting  opinions  undertakes  to  nullify,  set 
aside,  and  Ignore  the  plain  letter  of  the  law 
as  found  in  sections  3761,  3762,  and  3763  of 
the  Civil  Code.  Equity  is  ancillary  not  antag- 
onistic to  the  law.  Hence  equity  follows  the 
law  where  the  rule  of  law  is  applicable,  and 
the  analogy  of  the  law  where  no  rule  is  di- 
rectly applicable.  Civ.  Code  1805,  §  2923. 
There  Is  a  rule  of  law  directly  applicable  in 
this  case.    It  plainly  pointed  out  to  the  hold- 
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er  of  these  executions  that,  if  he  wanted 
them  not  to  become  dormant,  be  should  have 
had  all  legal  entries  made  uxx>n  them  within 
the  proper  time  entered  upon  certain  ezecn- 
tlon  dockets,  and  that  the  time  these  en- 
tries were  made  should  be  dated  by  the 
clerk.  The  plaintiff  in  error  failed  to  follow 
this  law.  No  valid  escuse  appears  why  he 
failed.  Five  of  the  executions  were  entered 
on  the  cItU  issue  dockets,  instead  of  the  ex- 
ecution docket  The  plaintiff  in  error  does 
not  contend  that  this  is  a  compliance  with 
the  letter  of  the  statute;  but  he  says  that, 
inasmuch  as  it  was  recording  the  executions 
on  a  public  docket,  under  an  equitable  con- 
struction of  said  act,  it  should  prevent  dor- 
mancy of  the  Judgments.  If  the  entries 
thereon  had  been  recorded  on  a  church  regis- 
ter, tills  would  have  been  a  public  place ;  but 
it  would  hardly  be  contended  that  this  would 
in  any  manner  have  arrested  the  running  of 
the  dormancy  statute.  To  give  such  a  con- 
struction to  the  act  would  clearly  override 
this  law.  A  fact  worthy  of  note  in  this  con- 
nection is  that  no  decision  rendered  by  the 
Supreme  Court  construing  the  act  of  1885 
has  failed  to  lean  to  a  strict  construction  of 
said  act  It  not  being  necessary  in  the  in- 
terest of  the  plaintiff  in  error  for  this  court 
to  review  these  decisions  or  to  reverse  them, 
it  declines  at  this  time  to  enter  upon  this 
useless  task. 

The  only  remahiing  execution  declared  on 
in  this  case  issued  from  a  Justice's  court  of 
Elbert  county  in  1877.  Entries  appear  upon 
the  execution  from  time  to  time,  some  of  them 
made  by  the  bailiff  of  the  county  court  of 
Elbert  county,  Ga.,  and  some  by  various  sher- 
iffs of  said  coun^.  These  entries  were  In 
law  sufficient  to  have  kept  the  Judgment  In 
life,  provided  the  county  court  bailiff  who 
made  some  of  the  entries  had  authority  to 
execute  and  return  the  same.  If  the  bailiff 
of  the  county  court  did  not  have  authority 
to  execute  and  return  the  same,  then  this 
Judgment  was  dormant  and  dead.  This  Judg- 
ment antedating  the  dormancy  statute  of 
1885  (Civ.  Code  1895,  {  3761),  is  governed 
by  the  law  as  it  stood  in  1877.  It  was  not 
necessary,  in  order  to  prevent  dormancy  of 
Judgment,  to  enter  this  execution  upon  the 
execution  docket  See  Beck  r.  Hamilton, 
113  Oa.  276,  S8  S.  E.  754. 

What  is  the  proper  construction  of  section 
4189  of  the  Code  of  1895?  This  section  thus 
speaks  of  special  bailiffs:  "In  cases  of  emer- 
gency, when  more  than  one  bailiff  is  neces- 
sary to  attend  to  the  business  of  the  coimty 
judge,  or  there  is  no  regular  bailiff,  or  he  is 
sick  or  absent,  or  for  any  other  reason  he 
cannot  conveniently  attend,  said  county 
Judge  may  appoint  by  order  on  bis  docket,  a 
special  bailiff,  without  taking  from  him  bond 
and  security,  but  in  all  cases  requiring  the 
usual  oath  administered  to  constables.  These 
bailiffs  when  appointed  shall  have  the  same 
authority  to  serve  process,  summonses,  or- 
ders, and  other  legal  papers  of  the  county 


Judge,  over  the  entire  county  over  which  the 
county  Judge  has  Jurisdiction,  as  constables- 
have  in  their  several  districts,  and  shall,  for 
the  county  in  wliicfa  they  are  appointed,  have 
all  the  rights  of  a  constable  and  be  liable 
to  perform  all  the  duties  of  a  c(Mistable." 
It  Is  insisted  by  the  plaintiff  In  error  tliat 
the  latter  portion  of  this  section  clothes  these 
special  bailiffs  with  all  the  powers  and  makes- 
them  liable  to  perform  all  the  duties  that  any 
constable  In  that  county  could  or  should  per- 
form. It  must  be  admitted  that  it  is  not  en- 
tirely clear,  from  the  language  of  this  section, 
what  the  intention  of  the  lawmakers  was- 
in  enacting  this  law;  but  as  the  only  con- 
dition upon  which  a  county  court  Judge  la 
authorized  by  virtue  of  this  section  to  ap- 
point a  special  bailiff  is  in  cases  of  emergency 
arising,  not  in  a  Justice's  court,  or  elsewhere 
than  in  the  affairs  or  business  of  the  county 
court,  and  the  appointment  is  made  only 
when  It  is  necessary  for  the  transaction  or 
proper  disposition  or  handling  of  the  businesa 
of  the  county  court,  and  he  is  appointed  sole- 
ly in  the  interest  of  the  business  of  the 
county  court  tliis  section,  if  properly  con- 
strued, means  that  the  special  balllff>wheni 
appointed,  the  purpose  being  solely  to  dis- 
charge the  duties  incident  to  his  appointment, 
which  is  the  handling  of  such  writs  as  issue- 
onlv  from  the  county  court,  he  shall  any- 
where in  the  county  have  all  the  rights  of  a 
constable  and  be  liable  to  perform  all  th» 
duties  of  a  cfonstable  relative  to  all  the  busi- 
ness Issuing  from  the  county  court  Thus 
construed,  the  bailiff  of  the  county  court  ha<l 
no  authority  to  execute  and  return  this  Jus- 
tice court  execution,  or  to  make  any  entry 
on  it  that  would  arrest  the  running  of  the 
dormancy  statute.  The  codifiers  evidentiy 
gave  this  construction  to  the  act  of  1872,  for 
In  that  act  the  provisions  now  ce^Med  In 
section  4190  preceded  immediately  "iMuit  i» 
now  codified  in  section  4189  of  the  Civil 
Code.  So  one  of  the  sections  as  nam  ar- 
ranged in  the  Code  (section  4190,  referring  to- 
the  regular  bailiffs  of  the  county  court)  does 
not  confer  upon  a  regular  bailiff  the  right 
and  duties  of  a  constable  over  the  entire  coun- 
ty, save  as  to  writs  and  processes  issuing 
from  the  county  court  It  would  be  passing 
strange  if  a  bailiff  appointed  for  a  special 
emergency  arising  in  the  county  court  should 
be  clothed  by  virtue  of  that  appointment  wlttk 
more  power  and  dignity  than  a  regular  per- 
manent officer  of  the  court  bearing  the  same 
title,  when  he  is  not  under  bond  and  the 
regular  bailiff  is.  The  decision  rendered  in 
the  case  of  Oliver  v.  Warren,  124  6a.  650^ 
58  S.  E.  100,  4  Ia  R.  A.  (N.  S.)  1020,  110  Am. 
St  Rep.  188,  de<dded  that  a  bailiff  of  a 
county  court  of  Elbert  county  bad  no  au- 
thority to  levy  an  execution  issuing  frouk 
a  Justice's  court  We  are  asked  to  review 
this  decision  and  reverse  it.  We  are  satis- 
fied the  decision  is  right  and  should  standi 
and  hold  that  a  bailiff  of  a  county  court  gen- 
eral or  special,  had  no  authority  to  levy  an 
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«x«cnttoii  from  a  justice's  court  The  case 
of  Mitchell  T.  WllIlamB,  80  Oa.  95,  was  de- 
cided before  the  act  of  1872  became  law. 
Hence  that  decision,  construing  a  different 
law.  Is  not  controlling  In  the  matter  now 
before  the  court. 

This  court  is  satisfied  that  no  error  was 
committed  by  the  trial  court  in  sustaining  the 
demurrer  in  this  case. 

Judgment  aflBrmed.  All  the  Justices  con- 
cur. 


POTTS  et  al.  t.  PRIOR  et  aL 
(Supreme   Court  of  Georgia.     July  25,   1908.) 

1.  Apfeai.  and  Ebrob— Pbesentatioit  and 
Resebtation  of  GaoiTNDS  OF  Review— Ex- 
CEPnoRB  TO  Jcdombht—Nbcbssitt— Estop- 
pel TO  AXXEOS  Ebbob. 

Where  ezceptioDS  to  an  auditor's  report  are 
OTermled,  and  proper  exceptions  pendente  ilte 
are  taken  to  the  judgment  overroling  them,  and 
a  final  decree  is  entered  adopting  the  auditor'B 
report,  a  bill  of  exceptions  aBsigning  error  on 
the  pendente  lite  exceptions,  and  also  on  tlie 
final  decree,  will  not  be  dismissed  because  the 
assignment  of  error  on  the  final  decree  is  gen- 
eral, 
(a)  The  final  decree  was  not  a  consent  decree. 

2.  Wills— Constbuctiok—Natube  of  Estate 
Cbeaivd— Fee-Simple  ob  Life  Estate. 

The  construction  placed  on  the  will  of  Asa 
Prior  b7  the  auditor  is  affirmed. 

3.  Judgment  —  Corci.t7Bivenbbb  —  Mattebs 
cohcldded. 

Where,  in  a  suit' to  subject  trust  property, 
a  decree  has  lieen  rendered  adjudging  that  the 
plaintiff  is  entitled  to  recover  a  certain  amonnt 
to  be  paid  from  the  income,  and  also  adjudging 
tliac  a  stated  amount  of  the  income  bad  been 
added  to  the  corpus  in  the  purchase  of  a  cer- 
tain house,  which  house  is  directed  to  be  sold 
by  the  trustee,  and  from  the  proceeds  of  sale 
this  amount  shall  be  paid  to  the  plaintiff,  and 
the  lialance  of  the  funds  is  to  be  held  subject 
to  the  further  order  of  the  court,  and  where 
the  trust  becomes  executed  before  the  final  de- 
cree, in  the  distribution  of  the  proceeds  of  the 
house  the  amount  of  the  Income  which  had  been 
esed  in  its  purchase,  which  under  the  former 
decree  was  adjudged  to  t>e  subject  to  the  plain- 
tiffs debts,  should  be  applied  to  the  payment 
o{  the  judgment,  before  the  remainder  of  the 
fond  is  distributed  among  its  owners. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Polk  Ck>unty; 
Price  Edwards,  Judge. 

Equitable  petition  by  Ij.  S.  Ledbetter,  as 
trustee,  against  J.  M.  Prior  and  others,  to 
which  petition  Asa  P.  Potts  and  another  filed 
tbeir  answer  in  the  nature  of  a  cross-bill. 
Judgment  for  defendants  and  Asa  P.  Potts 
and  socb  other  bring  error.  Affirmed,  with 
direction. 

On  July  27,  1902,  L.  S.  Ledbetter,  as  trus- 
tee of  Sarah  A.  A.  Prior,  brought  an  equita- 
ble petition  in  Poik  superior  court  against 
bis  cestui  que  trust,  and  against  Jas.  M. 
Prior  and  other  remaindermen  under  the  will 
of  Asa  Prior,  deceased,  for  direction.  He 
alleged:  That  the  trust  estate  consisted  of  a 
certain' brick  storehouse  and  lot,  and  a  certalu 
bouse  and  lot  in  Cedartown,  6a.;  that  his 
cestui  que  trust  was  about  70  years  old,  and 


very  feeble;  that  she  had  no  children  and 
would  have  none;  that  the  Income  from  the 
trust  estate  was,  and  had  been  for  a  number 
of  years,  inBuflSclent  for  her  support;  that  her 
condition  required  constant  attention,  and 
be  had  contracted  with  Asa  P.  Potts  and 
Louisa  Potts  for  a  number  of  yean  to  take 
care  of  her  at  the  rate  of  $160  per  year,  pro- 
vided the  income  from  the  trust  estate  was 
sufficient  to  pay  this  sum,  or  it  the  court 
would  provide  for  such  payment  in  the  event 
the  Income  was  insufficient;  that  certain  in- 
come had  been  taken  in  former  years  and 
invested  along  with  the  corpus  of  the  trust 
estate  in  the  real  estate  which  represented 
the  entire  trust  estate;  and  that  this  income, 
when  BO  invested,  was  in  money.  Petitioner 
prated  for  direction  with  reference  to  the 
support  of  his  cestui  qui  trust,  that  he  be  al- 
lowed to  pay  Asa  Potts  and  Louisa  Potts  the 
amount  agreed  on,  using  any  previously  un- 
used income  that  had  gone  into  the  real  es- 
tate representing  the  trust  estate,  and.  If  nec- 
essary, to  encroach  upon  the  corpus  of  the 
trust  estate  for  the  purpose  of  such  payment, 
and  to  provide  for  her  an  adequate  support. 
On  July  5,  1902,  J.  M.  Hunt,  who  had  accept- 
ed the  appointment  as  guardian  ad  litem 
for  Sarah  A.  A.  Prior,  filed  his  answer,  ad- 
mitting the  facts  set  out  In  the  petition  to  be 
true.  At  the  appearance  term  Asa  P.  Potts 
and  Louisa  Potts  filed  their  answer  in  the 
nature  of  a  cross-bill,  admitting  the  allega- 
tions of  the  petition  of  the  trustee,  and  alleg- 
ing that  the  trustee  was  then  due  them  under 
his  contract  a  balance  of  $348  for  their  serv- 
ices rendered  In  the  care  of  the  cestui  que 
tiust,  that  the  income  from  the  trust  estate 
was  insufficient  to  pay  for  the  support  of  the 
cestui  que  trust;  and  that  $155.97  of  Income 
accrued  In  former  years,  and  unused,  had 
been  Invested  with  the  corpus  in  the  real  es- 
tate representing  the  trust  estate.  They  pray- 
ed for  a  judgment  for  the  sum  due  them,  and 
that  their  contract  with  the  trustee  be  con- 
firmed, and  that  the  house  and  lot  in  Cedar- 
tovm  be  sold  to  pay  them.  The  defendants 
James  M.  Prior  and  the  other  remaindermen 
filed  their  answer  admitting  the  general  char- 
ges of  the  petition  to  be  true  as  to  tlie  gen- 
eral history  of  the  trust  estate,  but  they 
denied  the  claim  of  Asa  P.  and  Louisa  Potts, 
and  also  denied  that  any  of  the  Income  from 
the  trust  estate  had  been  Invested  In  the  real- 
ty now  composing  the  corpus  of  the  trust  es- 
tate, and  asked  that  all  the  prayers  of  the 
petition  be  denied.  The  trustee  filed  an 
amendment,  admitting  the  allegations  in  the 
cross-petition  of  Asa  P.  and  Louisa  Potts, 
and  alleging  that  the  necessities  of  his  cestui 
que  trust  required  the  expenditure  of  much 
more  than  the  Income  from  the  trust  estate, 
and  that  he  could  not  pay  them  the  sum  due 
from  the  income.  He  made  an  exhibit  of  his 
accounts,  asking  for  a  general  settlement  and 
for  direction  whether  he  could  apply  the 
$155.97,  Income  in  former  years  which  had 
been  invested  by  a  former  trustee  with  the 
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coqms  of  the  trust  estate,  to  the  support  of 
his  cestui  que  trust. 

On  August  23,  1902,  Sarah  A.  A.  Prior,  for 
herself,  and  with  Hunt,  her  guardian  ad  lit- 
em, flled  an  Interyention  in  the  nature  of  a 
cross-bill,  setting  up  that  she  was  one  of  the 
fire  deaf  and  dumb  children  of  Asa  Prior, 
who  died  in  1853,  testate.  She  attached  as 
an  exhibit  a  copy  of  her  father's  will,  the 
material  portions  of  which  are  as  follows: 
"Item  3.  I  give  and  bequeath  to  my  son,  Mid- 
dleton  Prior,  the  use  and  benefit  during  his 
life  of  [certain  described  property]  as  a  part 
of  his  dlstributlTe  share  of  my  estate,  sub- 
ject to  such  limitations  as  are  hereinafter 
named."  Items  4,  6,  6,  and  7  devise  certain 
property  respectively  to  his  sons  E^hrlam  W. 
and  Lucius  A.,  and  to  his  daughters  An^Ilna 
and  Sarah  Ann  Abagail,  in  the  same  manner 
and  8td>ject  to  the  same  limitations  as  In  the 
devise  to  MIddleton  made  in  the  third  Item. 
"Item  8.  I  give,  bequeath,  and  devise  to  my 
said  deaf  and  dumb  children,  to  wit.  Middle- 
ton,  Ephrlam  W.,  Lucius  A.,  Angelina,  and 
Sarah  Ann  Abagail,  each  the  use  and  bene- 
fit during  their  natural  lives,  of  one  thousand 
[dollars]  over  and  above  and  in  addition  to 
the  equal  distributive  share  of  my  said  es- 
tate, subject  to  such  limitations  as  are  here- 
inafter named."  Item  9  devises  the  residue 
of  his  estate,  share  and  share  alike,  to  ail 
his  children,  and  provides  that  certain  of 
his  other  children  shall  account  for  named 
advancements.  "Item  10.  It  is  my  will  and 
desire,  and  I  hereby  direct,  that  the  property 
which  shall  go  to  each  one  of  my  said  deaf 
and  dumb  children,  to  wit,  Middleton,  Eph- 
rlam W.,  Lucius  A.,  Angelina,  and  Sarah 
Ann  Abagail,  shall  only  go  to  them  and  rest 
In  them  as  life  estate;  and  whenever  they 
or  either  of  them  shall  die  such  proper^ 
shall  be  equally  divided  among  all  my  chil- 
dren and  their  legal  heirs,  unless  one  or  all 
of  them,  said  deaf  and  dumb  children,  shall 
die  leaving  a  child  or  children;  In  that  event 
their  said  property  shall  descend  in  fee  simple 
to  their  children  and  be  not  divided  amongst 
my  children;  and  I  desire  and  direct  that 
my  executors  hereinafter  named  sliall  upon 
my  death  appoint  a  good  and  solvent  trustee 
or  trustees  for  each  of  my  said  deaf  and 
dumb  children,  to  take  charge  of  and  man- 
age their  property  and  see  that  the  same  Is 
not  squandered.  Said  trustee  or  trustees  hav- 
ing the  right  to  control  the  same  for  the  sup- 
port, use,  and  benefit  of  my  said  daughters 
during  their  lives,  and  also  do  the  same  for 
my  deaf  and  dumb  sons,  holding  said  trus- 
tee or  trustees  responsible  for  the  property 
bequeathed  as  aforesaid  to  my  said  deaf  and 
dumb  children,  and  any  money  or  any  of  the 
capital  sum  or  natural  Increase  of  said  prop- 
erty shall  not  be  expended  for  the  support 
of  such  children,  but  limiting  their  expen- 
ditures to  the  annual  Income  from  said  prop- 
erty." The  remaining  items  of  the  will  give 
certain  Instructions  as  to  dividing  his  negro 
property,  and  appoint  his  executora    It  was 


alleged  that  Sarah  A.  A.  Prior  was  "entitled 
absolutely,  and  distinct  from,  and  not  con- 
nected with  the  trust  estate  created  under 
the  will  of  her  father,  Asa  Prior,  for  her 
benefit,  to  the  sum  of  $155.97  for  her  support, 
which  had  been  derived  in  former  years  from 
her  annual  Income  on  the  trust  property,  but 
which  had  been  without  and  against  her  con- 
sent, put  by  her  then  trustee  into  the  cor- 
pus and  invested  along  with  the  corpus  into 
the  real  estate  which  now  composed  the  en- 
tire trust  estate;   and  that  she  was  further 
entitled  to  the  sum  of  $1,876.33,  which  belong- 
ed to   her   indei)endent   of  the  trust  estate 
created  as  aforesaid  by  the  will  of  Asa  Prior, 
said  sum  consisting  of  the  sum  of  $452.14 
going  to  her  under  said  will  and  as  an  heir 
at  law  from  the  estate  of  her  brother  E. 
W.  Prior,  and  the  sum  of  $565.78  in  like  way 
from  the  estate  of  her  brother  Middleton  Pri- 
or,  these  aggregating  the  sum  of  $1,017.92 
corpus,  and  of  the  sum  of  $155.97  above  re- 
ferred to,  and  the  balance  from  the  income 
derived  from  the  estates  of  her  said  two 
brothers  who  had  died  without  leaving  is- 
sue."   It  was  alleged  that  while  these  sums 
were  hers  Individually,  they  had  been  invest- 
ed by  a  former  trustee  in  the  corpus  of  the 
trust  estate.     She  prayed  for  a  decree  that 
these  sums  be  hers  in  fee  and  unconditionally, 
for  a  sale  of  the  realty,  and  for  a  judgment 
In  her  favor  from  the  proceeds  in  proprotlon 
of  her  special  claims  to  the  amoimt  Invested 
in  the  trust  estate.    The  answer  of  the  re- 
maindermen  denied  the  allegations  of   this 
cross-petition,  and  also  set  up  a  plea  of  the 
statute  of  limitations.    Upon  these  pleadings, 
after  hearing  evidence,  the  judge  of  the  su- 
perior court,  the  Honorable  Chas.  G.  Janes, 
on  October  6,  1902,  signed  a  decree,  denying 
the  prayer  to  encroach  upon  the  corpus  of 
the  estate,  adjudging  that  the  trustee  was 
Indebted  to  Asa  P.  and  Louisa  Potts  in  the 
sum  of  $348,  and  that  $155.97  of  the  Income 
of  the  estate  had  been  wltlibeld  from   the 
cestui  que  trust  and  Invested  with  the  realty 
then  composing  the  trust  estate,  which  was 
subject  to  the  judgment  rendered  in  favor  of 
Asa  P.  and  Louisa  Potts,  and  directing,   if 
there  was  no  accumulated  income  on  band, 
that  the  house  and  lot  be  sold,  and  that  out 
of  the  proceeds  they  be  paid  the  sum  of  $155.- 
97.    Under  the  terms  of  this  decree  the  trus- 
tee was  allowed  to  continue  their  employ- 
ment 

Thereafter,  and  prior  to  a  final  disposition 
of  the  case,  Sarah  A.  A.  Prior  died,  leaving  a 
will  wherein  Asa  P.  Potts  was  appointed  her 
executor,  bequeathing  to  him  her  estate,  in- 
cluding her  claims  and  rights  against  the 
trust  estate  as  set  out  by  her  cross-petition. 
He  qualified  as  executor  and  flled  his  inter- 
vention in  the  case,  adopting  all  the  allega- 
tions of  the  cross-petition  theretofore  filed  by 
Sarah  A.  A.  Prior  and  ber  guardian  ad  litem. 
Hunt,  and  praying  that  be  be  made  a  party  in 
lieu  of  his  testator  and  Hunt.  He  prayed 
that  all  the  remaindermen  be  made  parties. 
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and  tbat  a  fall  161116016111  of  aoconnt  b6  made 
with  Ledbetter,  trustee.  Xbe  trustee  filed  an 
amendment,  setting  up  tbe  ending  of  the  trust 
estate,  and  praying  for  an  account  and  settle- 
ment, and  for  his  discbarge.  Potts,  executor, 
was  made  party  in  lieu  of  bis  testatrix  and 
her  guardian  ad  litem.  All  the  parties  Joined 
in  the  amplication  for  sale,  and  L.  S.  Ledbet- 
ter  was  appointed  by  the  court  as  commission- 
er  to  sell  the  land.  The  land  was  sold,  and 
the  commissioner  bad  the  money  on  hand  rea- 
dy for  distribution.  At  this  stage  of  the  pro- 
ceedings the  case  was  referred  to  an  auditor. 
On  the  hearing  before  bim  all  the  Issues  pre- 
Tlonsly  made  by  the  pleadings,  save  such  as 
were  covered  by  the  decree  rendered  by  Hon. 
Cbas.  G.  Janes,  as  heretofore  stated,  were 
abandoned,  "except  the  issues  made  by  the 
cross-petition  of  Sarah  A.  A.  Prior  and  J.  M. 
Hunt,  ber  guardian  ad  litem,  and  which  were 
adopted  subsequently  by  the  intervention  of 
Asa  P.  Potts,  as  executor  of  said  Miss  Prior, 
and  tbe  facts  and  figures  set  forth  in  refer- 
ence to  said  estate  presented  with  said  cross- 
bill •  •  •  were  admitted  to  be  correct" 
Tbe  report  of  the  auditor  was  adverse  to  Asa 
P.  Potts  and  Louisa  Potts  and  Asa  P.  Potts, 
executor,  who  on  March  iS,  1906,  filed  their  ex- 
ceptions of  law  and  fact  to  tbe  report  These 
exceptions  were  overruled  by  the  Judge  of  the 
superior  court  on  May  28,  1806,  and  excep- 
tions pendente  lite  were  filed  to  this  ruling. 
On  July  11,  1906k  the  Judge  passed  a  final  de- 
cree, sustaining  tbe  auditor's  report  and  di- 
recting a  distribution  of  the  funds  in  tbe 
hands  of  the-  commissioner.  On  January  17, 
1907,  the  following  Judgment  was  entered: 
"By  consent  of  counsel,  and  on  motion  made 
to  vacate  the  within  decree  [of  July  11,  1906], 
it  is  ordered  and  adjudged  by  the  court  that 
the  within  decree,  as  signed  by  Hon.  A.  L. 
Bartlett  Judge,  is  vacated  and  set  aside,  and 
tbe  decree  is  now  made  tbe  Judgment  of  the 
court,  and  is  now  signed  and  made  effective 
from  and  as  of  this  date,  and  shall  be  taken 
as  passed  by  tbe  court  on  this  day.  Let  the 
same  be  filed  this  day.  This  January  17, 1907. 
[Signed]  Price  Edwards,  J.  S.  C,  T.  C."  Er- 
ror is  assigned  upon  the  pendente  lite  excep- 
tions, and  on  tbe  final  decree. 

C.  O.  Janes,  Janes  &  Hunt,  Bunn  &  Bunn, 
W.  H.  Warwick,  and  0.  0.  Bunn,  Jr.,  for 
plaintiCTs  in  er^or.  Blance  &  Tison,  G.  O. 
Janes,  and  W.  O.  Bunn,  for  d^endants  In  er- 
ror. 

EVANS,  P.  J.  1.  Upon  the  call  of  the  case 
in  this  court  the  defendants  in  error  made  a 
motion  to  dismiss  tbe  bill  of  exceptions,  upon 
tbe  grounds:  (1)  That  there  is  no  legal  or 
valid  exception  to  any  final  ruling  of  tbe 
court  below,  on  which  to  predicate  other  as- 
signments of  error ;  (2)  that  there  is  no  suffi- 
cient exception  to  a  final  decree  on  which  to 
predicate  tbe  exceptions  pendente  lite;  and 
(3)  bebause  tbe, final  decree  in  the  case  was 
rendered  by  consent  Tbe  auditor  filed  a  re- 
port adverse  to  the  plaintiffs  in  error,  to 


whicb  they  filed  exceptions  of  law  and  fact 
These  exceptions  were  overruled  by  the  trial 
Judge.  To  this  ruling  exceptions  pendente 
lite  were  duly  made  and  certified.  The  final 
decree  was  in  accordance  with  the  finding  of 
the  auditor,  and  was  controlled  by  that  find- 
ing. In  tbe  bill  of  exceptions  error  was  as- 
signed generally  on  the  final  decree,  and  »pe- 
dflcally  on  tbe  pendente  lite  exceptions.  In 
Lyndon  v.  Oa.  Ry.  &  Elec.  Co.,  129  Ga.  3M, 
68  S.  B.  1018,  It  was  held:  "If  tbe  ruling 
complained  of  as  erroneous  is  one  preceding 
tbe  final  Judgment,  and  if  It  is  specifically 
made  tbe  subject  of  exception  and  of  proper 
assignment  of  error,  and  tbe  final  Judgment  is 
excepted  to,  not  because  of  additional  error 
in  it,  but  because  of  the  antecedent  ruling 
complained  of,  which  entered  Into  and  affect- 
ed the  further  progress  or  final  result  of  tbe 
case,  a  general  exception  to  tbe  final  Judg- 
ment and  a  specific  assignment  of  error  on 
the  antecedent  ruling  will  suffice  •  •  * 
to  give  the  reviewing  court  jurisdiction." 
Nor  is  there  any  merit  in  tbe  contention  that 
tbe  final  decree  was  entered  by  consent,  and 
plaintiffs  In  error  are  therefore  estopped  from 
excepting  to  it  Tbe  final  decree  was  signed 
by  Judge  Bartlett  on  July  11, 1906.  A  motion 
was  made  to  set  this  decree  aside,  the  grounds 
of  which  do  not  appear  bi  tbe  record.  On 
January  17, 1907,  Judge  Edwards  entered  the 
following  order:  "By  consent  of  counsel,  and 
on  motion  made  to  vacate  tbe  within  decree, 
it  is  ordered  and  adjudged  by  the  court  that 
tbe  within  decree  •  •  •  is  vacated  and 
set  aside,  and  the  decree  Is  now  made  the 
Judgment  of  tbe  court,  and  is  now  signed  and 
made  effective  from  and  as  of  this  date,  and 
shall  be  taken  as  passed  by  the  court  on  this 
day."  There  is  nothing  in  the  face  of  the  de- 
cree thus  vacated  and  re-signed  that  indicates 
that  it  is  a  consent  decree,  and  tbe  order  pass- 
ed by  consrat  was  nothing  more  than  a  con- 
sent that  the  decree  theretofore  be  set  aside 
and  re-signed  as  of  January  17,  1907.  Tbe 
only  things  consented  to  were  tbe  setting 
aside  of  the  decree  theretofore  signed,  and 
the  re-signing  as  of  that  date  tbe  decree  pre- 
viously passed,  by  tbe  Judge  then  presiding. 
A  case  may  be  by  consent  submitted  to  the 
Judge  without  a  Jury,  to  bear  and  pass  upon 
both  questions  of  law  and  fact ;  but  a  decree 
reciting  such  consent  could  not  be  construed 
Intq  a  waiver  of  the  right  of  either  party  to 
except  to  the  Judgment  so  rendered.  Tbe  mo- 
tion to  dismiss  is  denied. 

2.  Tbe  exceptions  to  the  auditor's  report 
raise  two  questions.  Tbe  first  is:  Did  tbe 
auditor  err  in  finding  that  the  shares  coming 
to  Sarah  A.  A.  Prior,  as  remainderman  un- 
der the  win  of  Asa  Prior,  from  the  estates  of 
her  deaf  and  dumb  brothers,  Ephralm  W. 
and  Mlddleton  E.  Pflor,  did  not  come  to  ber 
absolutely  in  fee  simple;  but  she  bad  and 
took  therein  only  an  estate  for  life,  which 
terminated  upon  her  death?  Plaintiffs  in 
error  contend  that  theses  shares  came  to 
ber  in  fee,  as  ber  individual  and  absolute 
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propierty,  and  that  she  took  the  same  Inde- 
pendently of  the  truBt-  The  will  of  Asa  Prior 
provided  three  sources  from  which  the  estate 
of  his  flye  deaf  and  dnmb  children  shonld 
te  derived.  The  third,  fourth,  fifth,  sixth,  and 
seventh  Items  of  the  will  bequeath  certain 
personal  property  for  their  use  during  their 
natural  Uvea,  subject  to  such  limitations  as 
are  made  In  subsequent  part  of  his  will.  The 
eighth  item  devises  to  each  of  them  $1,000 
in  addition  to  their  equal  distributive  share 
«f  his  estate,  "subject  to  such  limitations 
as  are  hereinafter  named."  The  nhith  item 
'devises  to  them,  along  wth  his  other  children, 
^'an  equal  distributive  share,"  except  that, 
as  above  stated,  they  are  to  have  |1,000 
more  than  their  equal  distributive  share, 
subject  to  the  limitations  named.  The  tenth 
item  directs  that  the  "property  which  shall 
so  to  each  of  one  of  my  said  deaf  and  dumb 
children  •  •  •  ghall  only  go  to  them 
and  rest  In  each  of  them  as  a  life  estate;  and 
when  either  of  them  shall  die,  such  prop- 
erty shall  be  equally  divided  among  all  my 
children  and  their  legal  heirs,  unless  one  or 
all  of  them,  said  deaf  and  dumb  children, 
should  die  leaving  a  child  or  children;  in 
that  event  their  said  property  shall  descend 
In  fee  simple  to  their  children  and  be  not 
divided  amongst  my  children" — and  directs 
his  executors  to  appoint  a  good,  solvent,  and 
responsible  trustee  "to  take  charge  of  and 
manage  their  property  and  see  that  the  same 
Is  not  squandered  •  •  •  and  any  money 
or  any  of  the  capital  sum  or  natural  increase 
of  said  property  shall  not  be  expended  for 
the  suport  of  such  children,  but  limiting  their 
expenditures  to  the  annual  income  from  said 
property."  The  cardinal  rule  for  the  con- 
struction of  a  will  is  the  intention  of  the 
testator.  The  testamentary  scheme  of  the 
testator  Is  made  clear  when  all  the  provi- 
sions of  his  will  are  considered.  He  had 
several  children,  five  of  whom  were  mutes. 
In  making  a  distribution  of  his  estate  he 
gave  each  of  his  mute  children  $1,000  in  ex- 
cess of  his  other  children.  He  was  careful 
to  limit  the  interest  devised  to  each  mute 
child  to  support  during  life.  In  order  to  ef- 
fectively protect  his  unfortunate  children 
from  the  hazards  and  perils  of  their  unfor- 
tunate condition,  he  provided  for  the  appoint- 
ment of  a  trustee,  who  was  to  manage  the 
property  bequeathed  to  them  and  support 
them  from  the  income.  Upon  the  death  of 
one  of  them  leaving  issue,  the  property  de- 
vised to  such  deceased  child  passed  to  his 
or  her  issue;  but,  if  any  one  died  without 
issue,  the  property  of  the  decedent  would  bo 
divided  amongst  all  of  the  testator's  children; 
but  the  portion  going  to  the  mutes  would  not 
pass  to  them  in  fee  simple,  but  would  come 
within  the  operation  of  the  tenth  item  of 
the  will,  which  limited  their  interest  to  the 
income  for  life,  and  upon  the  death  of  the 


last  survivor  without  Issue,  the  trust  was 
to  cease,  and  the  property  in  the  bands  of 
the  trustee  was  to  be  disposed  of  as  provided 
in  the  will.  The  testator's  Intent  was  clear- 
ly to  provide  an  ample  support  for  these 
unfortunates  during  their  lives,  and  to  safe- 
guard his  benefaction  to  them,  that  it  should 
not  be  squandered  or  otherwise  lost  No 
part  of  the  corpus  of  the  several  bequests 
was  to  be  encroached  on,  and  the  trustee 
was  limited  to  the  income  of  the  property 
bequeathed  for  their  support  We  therefore 
concur  in  the  finding  of  the  auditor  that  up- 
on the  death  of  the  brothers  of  Sarah  A.  A. 
Prior  she  did  not  take  In  fee  simple  her  share 
of  the  funds  bequeathed  to  them,  but  that  such 
funds  passed  to  the  trustee  under  the  trust 
created  by  the  tenth  item  of  her  father's  will. 

3.  The  other  question  raised  by  the  ex- 
ceptions to  the  auditor's  report  is:  Did  be 
err  in  holding  and  finding  that  the  sum  of 
$348,  due  Louisa  and  Asa  P.  Potts  by  the  de- 
cree of  October  0,  1902,  was  not  a  lawful 
charge  against  the  funds  from  the  sale  of 
the  trust  property?  It  is  contended  that 
the  Judgment  in  their  favor  is  conclusive  and 
final,  that  the  undisputed  facts  show  that 
unexpended  Income  sofflclent  to  pay  this 
Judgment  bad  gone  into  the  trust  estate, 
and  that  there  were  sufiicient  funds  in  the 
hands  of  the  trustee,  rec^ved  from  the  in- 
come of  the  trust  property,  to  pay  ofT  the 
Judgment  From  the  record  and  undisputed 
evidence  it  appears  that  on  October  6,  1902, 
the  Judge  of  the  superior  court,  with  all  the 
parties  before  him,  rendered  a  decree  setting 
out  that  there  was  in  the  tumds  of  the  trus- 
tee the  sum  of  $155.97  of  the  Income  of  the 
trust  estate,  which  had  been  Invested  along 
with  the  corpus  of  that  estate,  to  which  the 
cestui  4)ue  trust  was  entitled  for  her  sup- 
port, that  the  trustee  was  Indebted  to  Asa 
P.  and  Louisa  Potts  in  the  sum  of  $348, 
which  was  adjudged  to  be  a  charge  upon 
the  Income,  and  that  the  trustee  sell  the 
bouse  and  lot  "and  out  of  the  proceeds  of 
said  sale  to  pay  Asa  P.  Potts  and  Louisa 
Potts,  or  their  attorneys,  the  sum  of  $165.97." 
The  finding  of  the  auditor  showed  that  there 
had  been  paid  on  this  Judgment  out  of  sub- 
sequent income  from  the  trust  estate  the 
sum  of  $169,  leaving  a  balance  of  $179,  more 
than  enough  to  absorb  the  $155.97  of  In- 
vested inc(»ne  adjudged  to  be  subject  to  their 
Judgment  This  Judgment  of  October  6,  1902, 
was  unexcepted  to,  and  is  concloslve  of  the 
right  of  Louisa  and  Asa  P.  Potts  to  recover 
the  sum  of  $155.97  arising  from  the  sale  of 
the  property  upon  their  Judgment  upon  which 
there  was  an  unpaid  balance  of  a  larger  sum. 
The  auditor  therefore  erred  in  not  finding  in 
their  favor  upon  this  question. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 
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GBNTBT  et  al.  t.  McBRIDB. 
(Supreme  Court  of  Qeorsla.     Jnlj'  26,  1908.) 

New  Tbiai/— Bbikv  or  Btiobhos— Dismisbai,. 
The  court  did  oot  err  in  refusing  to  approve 
the  brief  of  evidence  submitted,  nor  in  diamisslne 
the  motion  for  a  new  trial ;  he  being  authorized, 
b;  the  testimonr  submitted  upoa  the  question 
as  to  whether  or  not  what  purported  to  be  a 
brief  of  the  evidence  was  true  and  correct,  to 
find  and  hold  that  it  was  not,  and  also  to  hold 
that  movant  had  been  Kuiity  of  laches  in  submit- 
ting for  approval  a  brief  of  Uw  evidence  in  the 
case. 
(SyllaboB  bj  the  Court) 

Error  from  Superior  Court,  Haralaon 
County;  B.  W.  Freeman,  Judge. 

Action  by  J.  H.  McBrlde  against  O.  W. 
Gentry  and  others.  Judgment  for  plalntlfl. 
Defendants  bring  error.    A£Brmed. 

J.  S.  Edwards  and  Brown  &  Boop,  for 
plaintlffB  In  error.  E.  S.  OrifBth  and  H.  J. 
McBrlde,  for  defendant  In  error. 

BECK,  J.  This  case  was  tried  at  the  Janu- 
ary term,  1906,  of  Haralson  superior  court, 
and  a  yerdlct  in  favor  of  the  plalntifF  was 
found.  Thereupon  the  defendants,  during 
the  term,  filed  a  motion  for  a  new  trial ;  a 
rule  nisi  being  issued  and  made  returnable  to 
the  July  term,  1906.  At  the  same  time  an  or- 
der was  passed  in  which  it  was  provided  tbat 
"movants  have  until  the  final  hearing  of  this 
motion,  whenever  it  may  be,  to  prepare  and 
file  a  brief  of  the  evidence  in  said  case,  and 
the  presiding  judge  may  enter  bis  approval 
thereon  at  any  time,  eitiier  In  term  or  vaca- 
tion." Nothing  further  was  done  in  regard 
to  said  motion  until  the  January  term,  1907, 
of  the  court  In  the  meantime,  on  the  31st 
day  of  December,  1906,  the  term  of  office  of 
the  Judge  who  tried  the  case  expired,  and 
Judge  Freeman,  of  the  superior  courts  of  the 
Coweta  circuit,  presiding  at  the  last-men- 
tioned term  of  Haralson  superior  court,  pass- 
ed an  order  setting  the  hearing  of  said  mo- 
tion before  himself  on  April  12,  1907;  and 
on  this  date  the  hearing  of  said  motion  was 
continued  by  written  order  until  April  19, 
1907,  and  then,  when  said  motion  came  on 
for  bearing,  counsel  for  movants  presented 
for  ai^roval  by  the  Judge  "what  be  claimed 
was  a  brief  of  the  evidence  in  said  case, 
wbicb  bad  been  filed  in  the  ofilce  of  the  derk 
of  tbe  superior  court  of  Haralson  county  on 
April  11,  1907."  Upon  presentation  of  tbe 
'  alleged  brief.  It  being  contended  by  counsel 
for  respondent  tbat  the  same  -was  Incorrect 
and  Imperfect,  aflSdavlts  and  oral  evidence 
were  submitted  as  to  whether  tbe  brief  pre- 
sented was  correct  or  not  Tbe  evidence  ad- 
duced upon  tbe  question  as  to  tbe  complete- 
ness and  correctness  of  tbe  brief  of  evidence 
was  confilcting;  and  the  Judge  bearing  tbe 
motion  passed  an  order  refusing  to  approve 
the  brief  and  dismissing  the  motion  for  a 
new  trial,  reciting  In  bis  order  that  "on  ac- 
count of  tbe  laches  of  movant  in  failing  to 
have  bis  brief  approved  by   tbe  presiding 
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jndge^  and  because  I  am  unable  to  say  wheth- 
er the  brief  presented  is  or  is  not  correct,  I 
cannot  approve  same  or  certify  as  to  the 
amended  motion." 

We  are  of  tbe  opinion  tbat  under  the  facts 
and  circumstances  of  the  case  tbe  Judge  was 
authorized  to  bold  that  movants  bad  been 
guUty  of  laches  In  preparing  and  submitting 
for  approval  a  brief  of  tbe  evidence;  and, 
tbe  testimony  as  to  the  correctness  of  tbe 
brief  presented  being  conflicting,  tbe  court 
did  not  err  In  refusing  to  approve  tbe  brief, 
or  to  certify  as  to  the  correctness  of  tbe 
grounds  In  tbe  amendment  to  tbe  motion  for 
a  new  trial,  and  then  tbe  dismissal  of  tbe 
motion  for  new  trial,  which,  without  the 
amendment,  contained  only  tbe  general 
grounds,  followed  as  a  matter  of  course.  Lu- 
cas y.  Cordele  Guano  Co.,  106  Ga.  200,  32 
S.  E.  120. 

Judgment  afllrmed.  All  tbe  Justices  con- 
cur. 


OARNBB  et  al.  r.  GABNEB  et  ai. 

(Supreme  Court  of  Georgia.     Aug.  11,  1908.) 

New  Tbiai.  — Gboitndb  — Ykbdiot  Contbabt 
to  evidbrcx. 

Plaintiff  brought  an  equitable  action  on  a 
bond  and  for  the  setting  aside  of  a  conveyance 
alleged  to  be  fraudulent  Defendants'  answer 
set  up  an  accord  and  satisfaction,  which  they 
averred  absolved  them  from  all  liability,  not  only 
on  the  bond,  but  also  on  certain  notes  held  by 
plaintKF,  for  the  cancellation  of  which  they  pray- 
ed. On  the  trial  the  plaintiff  introduced  evi- 
dence tending  to  show  liability  of  the  defendants 
on  both  the  bond  and  the  notes,  and  that  no  ac- 
cord and  satisfaction  had  been  had  as  to  either. 
The  evidence  submitted  by  defendants  tended  to 
establish  an  accord  and  satisfaction  as  to  their 
liability  on  the  bond,  but  there  was  no  evidence 
to  show  that  it  covered  their  liability  on  the 
notes;  but  on  the  contrary,  it  conclusively  ap- 
peared that  the  notes  were  executed  more  than 
seven  months  subsequently  to  the  alleged  accord 
and  satisfaction.  The  jur^,  in  rendering  a  ver- 
dict, by  answering,  questions  agreed  upon  by 
counsel  and  propounded  by  the  court,  answered, 
in  effect,  that  there  had  been  an  accord  and  sat- 
isfaction which  applied  to  both  the  bond  and  the 
notes.  Whereupon  a  decree  was  entered  that 
defendants  owed  plaintiff  nothing  on  the  bond 
or  on  the  notes.  PlaintifF's  motion  for  a  new 
trial,  on  tbe  ground  that  the  verdict  was  con- 
trary to  the  evidence  and  without  evidence  to 
support  it  was  overruled,  for  the  reasons,  as 
recited  in  the  order,  that  the  "notes  were  not 

•  •  *  put  in  controversy  or  litigation  by  the 
pleadings,  and,  "as  pleadings  cannot  be  dis- 
pensed with  by  agreement  the  finding  of  the 
Jury   as  to    said    notes   amounted    to   nothing, 

*  •  •  there  being  •  •  •  ample  evidence  to 
sustain  said  verdict  as  to  all  matters  that  were 
in  controversy  by  the  pleadings."  Held,  that 
the  issue  of  defendants'  liability  on  the  notes 
was  raised  by  the  answer,  and  that  the  court 
erred  in  not  granting  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  Ck>un- 
ty;    L.  S.  Roan,  Judge. 

Action  between  T.  S.  Garner,  as  executor, 
and  ottiers  and  J.  A  Gamer  and  others. 
From  tbe  Judgment  T.  S.  Gamer,  as  execu- 
tor, and  others  bring  error.    Beversed. 
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Hulsey  &  Field,  for  plaintiffs  in  error. 
Sam  J.  Winn  and  F.  C.  Foster,  Sr.,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


JAQUES    &    TINSLEY    CO.   v.    CAR8TAR- 
PUEN  WAREHOUSE  CO. 

(Supreme  Coart  of  Georgia.     July  15,  1908.) 

1.  Gabnibhuemi  —  Persons  and  Fbopebty 
subjeci  to. 

Where  A.  bouKht  from  B.  a  stock  of  Koods 
in  bulk,  in  part  payment  of  a  debt  ttien  due  by 
B.  to  A.,  without  complying  with  the  provisions 
of  the  act  approved  August  17,  1903  (Acts  1903, 
p.  92),  "to  regulate  the  sale  of  stocks  of  goods, 
wares,  and  merchandise  in  bulk,"  etc.,  A.  was 
liable  in  garnishment  to  a  creditor  of  B.  for  the 
value  of  the  goods,  when  the  same  was  not  more 
than  the  amount  of  the  indebtedness  sought  to 
be  collected  from  B.,  although  A.  had  disposed 
of  the  goods  before  the  service  of  the  summons 
of  garnishment. 

2.  CoNSTiTUTioNAi,  Law  —  DiJB  Pbooebs  of 
Law— Pbiviij:oe8  and  ImruNiTiEa  of  Citi- 
zens OF  THE  United  States— Equai.  Pbo- 
TEcnoN  OF  Laws. 

The  act  above  referred  to  is  not  violative 
of  the  provision  of  the  Constitution  of  Georgia, 
which  declares:  "No  person  shall  be  deprived 
of  life,  liberty,  or  property  except  by  due  pro- 
cess of  law."  Nor  of  the  provision  of  the  fed- 
eral Constitution,  which  declares:  "No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

Atkinson,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

Action  by  the  Oarstarphen  Warehouse  Com- 
pany against  the  Jaques  &  Tinsley  Company. 
On  reserved  questionB.  Judgment  for  plain- 
tiff. 

C.  H.  Hall,  Jr.,  for  plaintiff  in  error.  Mar- 
tin &  Morecock  and  Jas.  R.  L.  Smith,  for 
defendant  in  error. 

FISH,  C.  X  The  Court  of  Appeals  has 
certified  to  this  court  the  following  questions: 

"(1)  In  a  garnishment  suit,  instituted  in 
a  Justice's  court,  when  It  appears  that  the 
garnishee  had  bought  from  the  defendant  in 
the  main  action  a  stock  of  goods  in  bulk.  In 
part  payment  of  a  debt  then  due  by  the 
main  debtor  to  the  garnishee,  without  com- 
plying with  the  provisions  of  the  act  of  the 
General  Assembly  approved  August  17,  1903 
(Acta  1903,  p.  92),  'to  regulate  the  sale  of 
stocks  of  goods,  wares,  and  merchandise  in 
bulk,'  etc.  (this  question  assuming  that  act 
to  be  constitutional),  and  that  prior  to  the 
service  of  the  summons  of  garnishment  the 
garnishee  had  sold  the  stock  of  goods  to  a 
third  person  and  bad  none  of  them  In  his 
possession,  is  the  plaintiff  entitled  to  a  judg- 
ment to  the'  extent  of  the  value  of  the  goods 
against  the  garnishee,  who,  by  answer,  denies 


the  Indebtedness,  but  admits  the  facts  above 
set  out? 

"(2)  Is  the  act  of  the  General  Assembly 
mentioned  above  violative  either  of  the  fol- 
lowing provision  of  the  Constitution  of  the 
state  of  Georgia,  to  wit:  article  1,  {  1,  par. 
3:  'No  person  shall  be  deprived  of  life,  lib- 
erty, or  property  except  by  due  process  of 
law*— or  of  the  following  provision  of  the  Con- 
stitution of  the  United  States,  to  wit:  Section 
1  of  the  fourteenth  amendment:  'No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  Its  Jurisdiction 
the  equal  protection  of  the  laws.'" 

1.  As  a  general  rule,  a  garnishee's  liability 
to  a  creditor  of  the  principal  defendant  is 
conditioned  upon  his  liability  to  such  defend- 
ant ;  in  other  words,  a  creditor  cannot  reach 
by  garnishment  any  assets  which  his  debtor 
could  not  recover  from  the  garnishee.  Tim 
V.  Franklin,  87  Ga.  93,  13  S.  E.  259.  This 
rule  is  subject,  however,  to  an  exception, 
where  the  garnishee  is  in  possession  of  ef- 
fects of  the  defendant  under  a  transfer  fraud- 
ulent as  to  his  creditors.  In  such  a  case, 
though  the  defendant  can  maintain  no  ac- 
tion against  the  garnishee,  yet  a  creditor  of 
the  defendant  may  subject  the  effects  in  the 
garnishee's  bands  by  garnishment  Such  ex- 
ception to  the  general  rule  has  in  several 
states  been  created  by  statute,  but  in  many 
'jurisdictions  the  courts  have  recognized  It  in 
the  absence  of  a  statute.  14  Am.  ft  Eng. 
Enc.  L.  790;  20  Cyc.  663,  993;  Drake  on  At- 
tachment, 8  458;  Rood  on  Garnishment,  S 
76;  2  Shlnn  on  Attachment  &  Garnishment, 
I  646  (m);  Waples  on  Attachment  ft  Gar- 
nishment, 8S  425,  426.  This  court  has  held 
that  assets  in  the  hands  of  an  assignee  under 
an  assignment  void  as  to  creditors  may  be 
reached  by  garnishment.  Dawson  v.  Figueiro, 
16  Ga.  610;  Miller  v.  Conklln,  17  Ga.  430, 
63  Am.  Dec.  248 ;  Norton  v.  Cobb,  20  Ga.  44. 
In  such  a  case  the  assignor  could  not  have 
maintained  an  action  against  his  assignee. 
Yet  it  was  held  that  the  assignee  was  liable 
to  the  assignor's  creditors  under  process  of 
garnishment.  In  the  cases  cited,  however, 
the  assignee  was  in  possession  of  the  effects 
and  credits  assigned  or  collections  thereon 
when  served  with  the  summons.  The  ruling 
in  Phillips  V.  Wesson,  16  Ga.  137,  is  not  au- 
thority that  property  held  under  a  fraudu- 
lent transfer  cannot  be  reached  by  garnish- 
ment. It  was  there  held  that,  under  the  facts 
alleged  In  the  bill  in  equity,  the  remedy  by 
garnishment  was  not  so  full  and  complete  aa 
a  proceeding  in  equity,  for  the  reasons:  (1) 
That  the  time  had  passed  for  traversing  the 
garnishee's  answer;  a  satisfactory  reason 
being  given  why  this  was  not  done  at  the 
proper  time.  (2)  That  the  creditors  wanted 
both  discovery  and  relief.  And  (3)  that  as 
the  proceeding  was  a  creditor's  bill,  if  there 
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shonld  be  a  recovery,  a  court  of  equity  would 
be  the  most  appropriate  foram  for  dlatrlbut- 
ing  tbe  fund  amongst  the  creditors.  It  la 
true  that  In  the  opinion  a  technical  difficulty 
B8  to  the  remedy  by  garnishment  was  sug- 
gested, which  It  was  said  could  not  well  be 
OTercome;  but  eTldmtly  the  ruling  was  not 
based  on  such  technicality,  but  on  tbe  grounds 
above  stated.  If  the  garnishee,  at  the  time 
be  is  served  with  summons  of  garnishment, 
has  in  his  hands  property  or  effects  held 
ondK  a  transfer  fraudulent  as  to  the  defend- 
ant's creditors,  then,  as  no  title  passed  to  the 
garnishee,  as  against  the  creditors,  his  lla- 
MUty  to  them  would  be  the  same  as  If  he 
held  the  property  and  effects  without  such 
transfer. 

What  Is  the  liability  of  a  garnishee,  who 
bdd  goods  of  the  defendant  under  a  transfer 
void  as  to  the  creditors  of  the  latter,  but  who 
sold  them  prior  to  the  service  of  the  sum- 
mons of  garnishment?  In  Hawes  v.  Mooney, 
39  Conn.  37,  Seymour,  J.,  said:  "The  prin- 
ciple upon  which  In  such  cases  the  creditor 
may  have  redress  by  garnishment  la  that 
the  transfa,  being  fraudulent,  is  as  against 
a  creditor  void,  and,  although  the  title  may 
pass  to  the  fraudulent  grantee  as  between 
the  parties,  yet,  as  against  a  creditor,  the 
grantee  may  be  treated  as  mere  trustee  and 
bailee  of  the  goods.  But  in  the  case  under 
consideration  the  goods  had  been  sold  by  the 
defendant  before  he  was  factorized  [the  fac- 
torizing process  there  being  in  substance  the 
sanoe  as  our  garnishment  proceeding],  and 
the  defendant's  counsel  make  the  point  that 
the  proceeds  of  the  sale  are  not  liable  to  be 
taken  by  this  process.  But  it  is  difficult  to 
see  any  sound  distinction  between  the  goods 
themselves  and  tbe  proceeds  of  their  sale. 
If  the  transfer  of  the  goods  may  be  treated 
by  a  creditor  as  void,  and  the  transferee 
treated  as  having  in  his  hands  the  goods  of 
tbe  debtor,  then,  following  out  the  rule, 
the  proceeds  of  the  sale  of  the  goods  are,  as 
against  a  creditor,  the  debtor's  moneys  in  the 
defendant's  hands."  The  factorized  defend- 
ant, who  stands  as  a  gamlBhee  under  our 
process,  was  held  liable  for  the  proceeds  -of 
the  sale  of  the  goods.  The  value  of  the  goods 
fraudulently  transferred  is  stated,  and  It 
does  not  appear  what  was  the  amoimt  of  the 
proceeds  of  the  sale  by  the  fraudulent  trans- 
f»ee.  The  question  whether  the  fraudulent 
transferee  was  liable  for  the  proceeds  of  the 
sale  by  him,  rather  than  for  the  value  of  the 
goods,  was  not  referred  to,  and  we  take  it 
that  the  court  considered  tbe  value  of  the 
goods  as  the  proceeds  of  the  sale.  In  Gutter- 
son  V.  Morse,  58  N.  H.  629,  one  to  whom  the 
principal  defendant  had  fraudulently  and 
without  consideration  conveyed  personalty 
was  held  liable,  under  a  trustee  process,  sub- 
stantially similar  to  our  garnishment  proceed- 
ing, to  a  creditor  of  the  defendant  for  the 
proceeds  of  a  sale  of  such  personalty  made 
by  blm.  It  does  not  appear  that  the  price 
realised  by  the  transferee  was  not  the  real 


value  of  the  property,  and  It  seems  that  the 
creditor  only  cont^ded  for  tbe  proceeds  of 
the  sale.  In  Rlsser  v.  Rathburn,  71  Iowa, 
118,  32  N.  W.  198,  it  was  held  that  a  fraudu- 
lent vendee  of  goods,  who  had  sold  the  same, 
could  not  be  held  liable  for  tbe  proceeds  on 
garnishment.  In  a  suit  against  bis  vendor  by 
a  creditor  sought  to  be  defeated  by  the  fraud- 
ulent transfer.  It  appears  that  there  was  a 
specific  finding  by  the  Jury  of  the  actual  val- 
ue of  the  goods  at  the  time  of  the  fraudulent 
transfer,  and  that  the  judgment  of  the  court 
against  the  garnishee  was  based  on  such  find- 
ing. In  Jasepb  v.  Bank,  132  Ind.  39,  31  N.  E. 
524,  it  was  held  that  a  fraudulent  assignee, 
who  disposed  of  the  personalty  assigned  and 
converted  the  proceeds  to  his  own  use,  was 
liable  to  the  creditors  of  the  assignor  In  pro- 
ceedings in  garnishment,  subsequently  begun, 
for  the  value  of  the  property  so  conveyed  to 
and  disposed  of  by  him,  overruling  Jasepb  v. 
Kroueuberger,  120  Ind.  49,  22  N.  B.  301,  in 
which  It  was  held  that  the  creditor  stands  In 
the  shoes  of  the  debtor,  and,  unless  the  debt- 
or himself  could  have  maintained  an  action 
against  the  garnishee  for  the  money  or  the 
debt,  the  creditor  cannot  hold  him  as  gar- 
nishee. In  Kohn  v.  Fishback,  36  Wash.  69, 
78  Fac.  199,  104  Am.  St.  Rep.  941,  it  was  held 
that  bne  who  purchased  from  a  debtor  a 
stock  of  goods  in  bulk,  without  complying 
with  tbe  provisions  of  the  statute  regulating 
sales  of  stocks  of  goods  in  bulk,  became  a 
trustee  of  the  goods  so  purchased,  and  re- 
sponsible as  garnishee  to  the  seller's  creditors 
for  the  disposition  thereof,  and  that,  when 
the  trial  court  found  that  the  goods  were 
worth  more  than  the  amount  due  to  the  gar- 
nishing creditor  from  the  vendor,  it  was  im- 
material that  the  value  of  the  goods  at  tbe 
time  the  same  were  disposed  of  was  not 
shown,  thereby  clearly  indicating  that  such 
a  vendee's  liability  was  the  value  of  the 
goods  at  the  time  he  disposed  of  them.  It 
appeared  in  that  case  that  the  vendee  had 
sold  and  delivered  the  goods  prior  to  the 
service  of  the  writ  of  garnishment  upon  him, 
but  it  does  not  appear  how  much  he  received 
for  them.  Dunbar,  J.,  speaking  for  the  court, 
said:  "It  is  true  the  garnishee  answered, 
and  probably  In  accordance  with  the  facts, 
that  be  did  not  at  that  time  have  any  of  the 
property  of  the  defendant  in  his  possession, 
and  that  he  was  not  Indebted  to  him;  but, 
in  contemplation  of  law,  he  had  the  property 
of  the  defendant  in  his  hands,  because,  hav- 
ing purchased  the  property  in  fraud  of  law, 
without  complying  with  tbe  provisions  of 
tbe  law  in  relation  to  sales  of  property  in 
bulk,  he  stood  in  the  position  of  a  trustee  of 
the  property,  responsible  to  tbe  cestui  que 
trust  or  the  creditors  for  the  disposition  of 
such  property" — citing  Fitz  Henry  v.  Muuter, 
33  Wash.  629.  74  Fac.  1003.  An  examination 
of  the  garnishment  statutes  of  Iowa,  Indiana, 
and  Washington  does  not  disclose  any  sub- 
stantial difference  between  them  and  the  gar- 
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nlshment  statate  of  this  state  on  the  point  In 
question. 

We  are  of  opinion  that  the  purpose  of  the 
statute  regulating  sales  of  stocks  of- goods, 
wares,  and  merchandise  In  bulk  was  to  con- 
stitute such  goods,  etc.,  sold  in  bulk  without 
complying  with  the  provisions  of  the  statute, 
trust  property  in  the  bands  of  the  purchaser 
for  the  benefit  of  the  creditors  of  the  seller. 
Fltz  Henry  t.  Munter,  83  Wash.  629,  74  Pac: 
1003.  And  if  a  purchaser  under  such  circum- 
stances sells  the  goods,  he  Is  liable,  if  the 
statute  be  constitutional,  under  a  subsequent 
garnishment  proceeding,  for  their,  value  at 
the  time  he  sells  them,  provided  the  value 
Is  not  more  than  the  amount  of  the  garnish- 
or's debt  against  the  principal  defendant 
In  Reynolds  v.  Padgett,  94  Ga.  847,  21  S. 
B.  570,  the  late  Chief  Justice  Simmons  said : 
"All  the  authorities  agree  that  one  who  takes 
and  sells  personal  property  belonging  to  an- 
other, without  the  consent  of  the  owner.  Is 
liable  for  its  value  In  an  action  upon  an  im- 
plied promise  to  pay  for  the  property."  A 
direct  ruling  to  the  same  effect  was  made  in 
Buchanan  v.  McClain,  110  Oa.  477,  85  S.  B. 
665  (3),  where  It  was  held  that  such  an  a<!- 
tlon  is  one  arising  ex  contractu.  The  gar- 
nishor steps  into  the  defendant's  shoes,  ac- 
quiring his  rights,  and  may  ordinarily,  sub- 
ject by  garnishment  any  demands  for  which 
the  defendant  could  maintain  debt  or  indeb- 
itatus assumpsit.  C!ook  v.  Walthall,  20  Ala. 
384;  Oodden  v.  Pierson,  42  Ala.  370.  It 
has  been  held  that,  though  the  owner  of 
personalty  wrongfully  sold  by  another  may 
waive  the  tort  and  maintain  an  action  of 
assumpsit  for  Its  value,  on  an  implied  prom- 
ise to  pay  for  the  property,  it  does  not  fol- 
low that  a  creditor  of  such  owner  may  hold 
the  seller  liable  in  garnishment  on  such  im- 
plied promise,  for  the  reason  that  the  credi- 
tor has  no  right  to  waive  the  tort,  or  to 
surrender  the  right  to  recover  back  the  prop- 
erty, or  to  release  the  damages  against  the 
tort-feasor,  as  such  rights  appertain  to  the 
owner  of  the  property  alone,  and  his  creditor 
cannot  defeat  them  by  garnishing  the  wrong- 
doer, and  that  to  allow  the  creditor  to  re- 
sort to  garnishment  in  such  a  case  might 
be  productive  of  confusion  and  wrong,  as 
it  would  not  prevent  the  owner  of  the  prop- 
erty from  suing  for  Its  recovery,  or  for  dam- 
ages, and  would  yet  concede  to  him  the  bene- 
fit of  the  appropriation  of  the  value  of  the 
property  to  the  payment  of  his  debt.  Lewis 
V.  Dubose,  29  Ala.  219.  We  apprehend,  how- 
ever, that  these  reasons  do  not  apply  in  a 
case  where  the  owner,  t>ecause  of  the  in- 
validity, as  to  his  creditors,  of  his  convey- 
ance to  the  garnishee,  is  estopped  from  main- 
taining an  action  of  any  character  against 
him. 

To  the  suggestion  that  the  demand  for 
the  value  of  the  goods  Is  unliquidated,  and 
therefore  garnishment  will  not  lie,  we  reply 
it  is  not  every  unliquidated  dalm  that  is 
without  the  reach  of  garnishment,  for  where 


such  claim  arises  ex  contractu,  and.  Its 
amount  is  susceptible  of  ascertainment  by 
some  standard  referable  to  the  contract.  It 
becomes  sufficiently  certain  to  be  readied  by 
garnishment  14  Am.  &  Eng.  Enc  L.  764b. 
The  implied  contract  of  one  who  sells  the 
goods  of  anbther  without  his  consent  is  to 
pay  the  owner  their  value,  which  may  be 
readily  ascertained.  Again,  It  was  held,  In 
KUgo  V.  Castleberry,  88  Oa.  512,  95  Am. 
Dec.  406 :  "Where  a  fl.  fa.  against  two  Joint 
obligors,  mutually  Interested  in  the  consid- 
eration, is  satisfied  by  the  sale  of  the  prop- 
erty of  one  of  them,  the  other  is  indebted 
to  him  for  contribution  according  to  the 
equitable  rights  of  the  two  in  the  original 
contract  and  the  creditors  of  the  obligor 
whose  property  has  been  sold  may  reach 
this  obligation  to  contribute,  by  process  of 
garnishment  and  have  therefore  a  remedy 
at  lav."  Assuming  the  statute  regulating 
sales  of  stock  of  goods  In  bulk  to  be  consti- 
tutional, our  conclusion  Is  that  the  first  cer- 
tified question  should  be  answered  in  the 
affirmative. 

2.  Is  the  above-mentioned  act  of  the  Gen- 
eral Assembly  violative  ■  either  of  the  pro- 
vision of  the  Constitution  of  this  state,  or 
of  that  of  the  federal  Constitution,  set  forth 
in  the  second  certified  question?  The  pro- 
visions of  the  act  are.  In  substance,  as  fol 
lows:  Every  sale  or  transfer  of  a  stock  of 
goods,  wares,  or  merchandise  In  balk,  or  of 
substantially  the  entire  business  theretofore 
conducted  by  the  vendor,  or  every  sale  or 
transfer  of  a  stock  of  goods,  wares,  or  mer- 
chandise ont  of  the  usual  or  ordinary  coarse 
of  business  or  trade  of  the  vendor,  shall  be 
conclusively  presumed  to  be  fraudulent  as 
to  the  creditors  of  the  vendor,  unless  the 
purchaser  shall,  before  paying  any  of  the 
purchase  price,  or  giving  his  note  for  any 
portion  of  the  same,  demand  and  receive 
from  the  vendor  a  written  statement  under 
oath  of  the  names  and  addresses  of  all  his 
creditors,  together  with  the  amount  of  in- 
debtedness due  or  owing  each  of  them,  and 
unless  the  vendee  shall  also,  at  least  five 
days  before  the  completion  of  the  piuchase, 
notify,  personally  or  by  registered  mail,  eacli 
of  such  creditors  of  the  proposed  sale,  the 
price  to  be  paid,  and  the  terms  and  condi- 
tions of  the  sale,  accompanying  such  notice 
with  a  copy  of  a  statement  of  the  assets 
and  liabilities  of  the  vendor  as  furnished 
the  purchaser  by  him.  The  act  makes  It 
the  duty  of  the  vendor  to  furnish  to  the  pur- 
chaser a  verified  list  of  creditors,  with  their 
addresses  and  the  amount  owing  to  each, 
and  the  statement  of  the  vendor's  assets  and 
liabilities  above  referred  to,  as  well  as  the 
cost  price  of  the  merchandise  to  be  sold, 
which  shall  be  arrived  at  by  an  Inventory 
taken  at  the  time  by  the  vendor  and  the  pur- 
chaser. The  act  makes  it  a  misdemeanor 
for  the  vendor  to  knowingly  or  willfully  fur- 
nish to  the  purchaser  a  false  statement, 
or  to  fail  to  include  the  names  of  all  his  cred- 
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itOTS  In  the  statement  furniabed.  Sales  by 
execntons,  administrators,  receivers,  or  pul>- 
11c  officers  under  Judicial  process  are  express- 
ly exempted  from  tlie  provisions  of  the  act. 
Statutes  regulating  Bales  of  stocks  of  goods, 
wares,  and  merchandise  In  bulk  have,  wltblu 
a  comparatively  recent  period,  been  enacted 
In  2i  states  of  tbe  Union,  and  by  Congress 
for  tbe  District  of  Columbia.  These  stat- 
utes are  quite  similar  In  substance,  though 
some  of  tbem  contain  rather  drastic  provl- 
Bl<His  which  are  not  to  be  found  In  others. 
Tbelr  common  purpose  ts  the  protection  of 
creditors  against  a  class  of  sales  frequently 
fraudulent,  and  which  leave  creditors  without 
means  of  collecting  that  to  which  ttaey  are 
Justly  entitled.  The  question  whether  such 
enactments  contravene  the  constitutional  pro- 
visions against  the  deprivation  of  liberty  or 
property  except  by  due  process  of  law,  or 
those  against  class  legislation,  have  been  pre- 
sented to  a  number  of  courts  fer  decision. 
The  adjudications  as  to  the  validity  of  such 
statutes  by  the  dItFerent  courts  are  not  uni- 
form. The  power  of  the  Legislature  to  adopt 
reasonable  regulations  to  prevent  fraud'  In 
the  transfers  of  property  seems  to  be  conced- 
ed in  all  of  the  opinions  pronounced  on  tbe 
subject.  The  main  point  of  dlfTerence  Is  as 
to  the  reasonableness  of  the  regulations 
which  have  been  prescribed  by  statute.  The 
constitutionality  of  such  enactments  has  been 
upheld  in  the  following  cases:  Neas  v.  Borcb- 
es,  109  Tenn.  398,  71  B.  W.  50,  9^  Am.  St 
Rep.  851;  McDanlels  v.  Connelly  Shoe  Co., 
30  Wash.  549,  71  Pac.  37,  60  L.  H.  A.  947,  94 
Am.  St  Rep.  889;  Squire  te  Co.  v.  TelUer, 
185  Mass.  18.  69  N.  E.  312,  102  Am.  St  Rep. 
322;  Walp  v.  Mooar,  76  Conn.  516,  67  Atl. 
277;  Young  T.  Lemlenx,  79  Conn.  434,  65  Atl. 
436,  600;  WlUiams  v.  Fourth  National  Bank, 
15  Okl.  477,  82  Pac.  496,  2  L.  R.  A.  (N.  S.) 
334;  Spnrr  t.  Travis,  145  Mich.  721,  108  N. 
W.  1090,  116  Am.  St  Rep.  330;  Musselman 
Grocery  Co.  y.  Kldd  (Mich.)  115  N.  W.  409. 
However,  the  statutes  of  Tennessee  and  Ok- 
lahoma provide  that  such  sales,  made  with- 
out compliance  with  the  statutory  provisions, 
shall  be  presumed  to  be  void.  In  Thorpe  v. 
Pennock,  99  Minn.  22,  108  N.  W.  940,  It  was 
held  that  a  statute  entitled  "An  act  to  pre- 
vent sales  of  merchandise  In  fraud  of  cred- 
itors," which  declares  that  sales  made  with- 
out compliance  with  Its  provisions  "will  be 
presumed  to  be  fraudulent  and  void,"  merely 
prescribes  a  rule  of  evidence,  and,  so  con- 
strued, It  is  not  unconstitutional.  The  court 
Bald,  however,  that  the  weight  of  authority 
would  sustain  tbe  validity  of  tbe  statute,  if 
It  should  be  so  construed  as  to  render  fraud- 
ulent and  void  sales  made  In  violation  of  Its 
terms.  The  Supreme  Court  of  Indiana,  in 
Sdlers  v.  Hayes,  163  Ind.  422,  72  N.  E.  119, 
after  some  dlscnssion  as  to  the  constitution- 
ality of  tbe  statute  of  that  state  regulating 
"sales  In  bulk,"  practically  leaves  tbe  question 
nodedded.  Tbe  same  court  in  McKInster  v. 
Sager,  163  Ind.  671,  72  N.  E.  854,  68  L.  R.  A. 


273,  103  Am.  St  Rep.  268,  held  that  a  sUt- 
ute  avoiding  a  sale  of  a  stock  of  goods  In 
bulk,  in  favor  of  persons  who  have  sold  goods 
or  loaned  money  for  continuance  of  the  busi- 
ness, unless  certain  conditions  are  complied 
with,  and  rendering  the  vendee  liable  to  pay 
the  claims  of  such  persons,  Is  void,  as  deny- 
ing other  creditors  of  the  vendor  the  equal 
protection  of  the  laws. 

In  Black  y,  Schwartz,  27  Utah,  387,  76  Pac. 
22,  65  L.  R.  A.  308,  101  Am.  St  Rep.  971,  It 
was  held:  "A  statute  prohibiting,  under  a 
penalty,  any  merchant  whether  solvent  or 
Insolvent  from  selling  or  disposing  of  his 
stock  of  goods  In  bulk,  without  an  Inventory 
thereof,  and  notification  to  his  creditors,  and 
which  applies  also  to  persons  acting  In  a  fldu-  ^ 
clary  capacity  and  under  Judicial  process,  and 
which  does  not  apply  to  merchants  who  are 
not  Indebted,  Is  unconstitutional,  as  depriving 
a  solvent  merchant  of  his  property  and  llt>- 
erty  to  contract  without  due  process  of  law, 
and  as  being  class  legislation."  And  further: 
"Statutes  which  punish  criminally  one  person 
for  the  doing  of  an  act  which  another  person 
in  the  same  line  of  business  may  lawfully  do 
are  unconstitutional  as  being  class  legislation, 
and  as  a  deprivation  of  property  and  liberty 
without  due  procew  of  law."  The  statute 
there  held  to  be  unconstitutional  declared 
that:  "Any  person  willfully  selling  or  buying 
any  stock  of  goods  in  any  manner  other  than 
in  this  act  provided  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  upon  conviction 
thereof  be  subjected  to  a  fines  of  not  less  than 
fifty  dollars,  nor  more  than  three  hundred 
dollars."  In  referring  to  tbe  above-mention- 
ed decisions  rendered  by  the  courts  of  Massa- 
chusetts, Tennessee,  and  Washington,  Bartch, 
J.,  who  pronounced  the  opinion  In  the  Utah 
case,  said:  "While  enactments  of  similar 
character  have  been  upheld  In  those  states, 
an  examination  shows  that  they  all  dlfter  ma- 
terially in  Important  features  from  the  one 
here  under  consideration.  The  law  In  Massa- 
chusetts exempts  all  sales  from  its  provisions 
made  by  officers  acting  In  a  fiduciary  capaci- 
ty or  under  Judicial  process,  and,  while  it 
declares  a  sale  made  In  violation  of  its  pro- 
visions fraudulent  and  void  as  against  cred- 
itors. It  does  not  subject  the  seller  and  buyer 
acting  in  disobedience  of  tbe  law  to  criminal 
prosecution."  He  said  further:  "We  appre- 
hend, from  a  perusal  of  that  opinion,  that  if 
there,  as  here,  the  determination  of  the  Leg- 
islature bad  gone  to  tbe  length  of  applying 
the  provisions  of  the  act  to  persons  acting 
In  a  fiduciary  or  official  capacity,  or  under 
Judicial  process,  and  providing  criminal  pun- 
Istvment  for  tbe  persons  affected.  If  they  dis- 
obeyed such  provisions,  the  court  would  have 
hesitated  before  they  pronounced  the  act  con- 
stitutional." Attention  was  called  to  the  fact 
that,  under  the  statute  of  Tennessee,  a  sale 
made  In  disobedience  of  its  provisions  is  only 
"presumed  to  be  fraudulent  and  void  as 
against  creditors  of  the  seller,"  and  that  the 
provisions  of  the  statute  of  Washington  are 
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80  materially  different  from  those  of  the  act 
of  the  state  of  Utah  that  the  decision  In  Mc- 
Danlels  t.  Connelly  Shoe  Co.,  supra,  could 
not  be  regarded  as  authority  In  the  case  un- 
der consideration.  So  in  Miller  t.  Crawford, 
70  Ohio  St.  207,  71  N.  Ev  631,  It  was  held 
that  "an  act  to  prevent  fraud  In  the  purchase, 
disposition,  or  sale  of  merchandise"  is  uncon- 
stitutional, because  It  applies  an  unwarrant- 
able restriction  upon  the  right  of  the  individ- 
ual to  acquire  and  possess  property,  and  be- 
cause It  contains  a  forbidden  discrimination 
In  favor  of  a  limited  class  of  creditors.  That 
act  prescribed  penalties  upon  the  seller  and 
the  purchaser  for  noncompliance  with  the  du- 
ties imposed  upon  them,  respectively,  there- 
in, and,  as  in  the  Utah  statute,  no  exception 
was  made  as  to  sales  by  i>er8ons  or  officers 
acting  in  a  fiduciary  capacity  or  under  Judi- 
cial process. 

In  Wright  V.  Hart,  103  App.  DIv.  218,  98 
N.  Y.  Supp.  60,  the  statute  of  New  York  de- 
claring sales  of  stocks  of  merchandise  In 
bulk  to  be  void,  unle&s  the  vendor  and  vendee 
comply  with  certain  formalities,  was  held 
to  be  constitutional;  two  of  the  five  Judg- 
es presiding  dissenting.  This  decision  wad 
reversied  by  the  Court. of  Appeals;  three 
of  the  seven  Judges  presiding  dissenting. 
Wright  V.  Hart,  182  N.  Y.  330,  75  N.  E.  404, 
2  L.  R.  A.  (N.  S.)  338.  The  New  York  statute 
dilTers  in  some  respects  from  the  Georgia 
statute.  The  former  requires  that  the  seller 
and  purchaser  shall,  at  least  five  days  be- 
fore the  sale,  make  a  full  and  detailed  in- 
ventory showing  the  quantity  and,  so  far  as 
possible  with  the  exercise  of  reasonable 
dlllgience,  the  cost  price  of  each  article 
to  be  Included  In  the  sale,  and  that  the  pur- 
chaser shall,  at  least  five  days  before  the 
sale,  in  good  faith,  notify,  or  cause  to  be  no- 
tified personally,  or  by  registered  mall,  each  . 
of  the  seller's  creditors  of  whom  the  pur- 
chaser has  knowledge,  or  can  with  the  ex- 
ercise of  reasonable  diligence  acquire  knowl- 
edge, not  only  of  the  proposed  sale  and  the 
price  to  be  paid  by  the  purchaser,  but  also 
of  the  stated  cost  price  of  the  merchandise  to 
be  sold.  That  act  also  requires  the  purchas- 
er, at  least  five  days  before  the  sale,  to  file 
a  truthful  answer  of  each  and  all  the  In- 
quiries which  the  act  makes  It  the  duty  of 
the  purchaser  to  make  of  the  seller,  at  least 
five  days  before  the  sale,  as  to  the  names 
and  place  of  business  of  each  and  every  cred- 
itor of  the  seller  and  the  amount  owing  each 
of  them;  but  the  place  of  filing  is  not  des- 
ignated. It  does  not  except  from  Its  pro- 
visions sales  made  by  executors,  etc.,  and  Ju- 
dicial sales.  In  the  majority  opinion  of  the 
Court  of  Appeals  stress  is  laid  upon  these 
drastic  provisions  of  the  statute. 

While  the  statute  of  Georgia  makes  It  a 
misdemeanor  for  the  seller  to  knowingly 
and  willfully  make  or  deliver,  or  cause  to 
be  made  or  delivered,  any  false  statement, 
or  any  statement  of  which  any  material 
portion  Is  false,  or  to  fail  to  Include  the 


names  of  all  his  creditors  in  any  statement 
required  of  him  by  the  act,  it  will  be  noted 
that  It  does  not  make  penal  the  mere  failure 
of  the  seller  or  the  purchaser  to  comply  with 
the  requirements  Imposed  by  the  act  upon 
them  respectively,  as  do  the  Utah  and  Ohio 
statutes.  If  the  statute  of  this  state  had 
not  made  it  a  misdemeanor  for  the  seller 
to  knowingly  and  willfully  make  a  false 
statement  under  oath,  he  would  nevertheless- 
be  punishable  for  so  doing,  for  the  offense 
of  false  swearing,  under  our  Penal  Code. 
Granting  that  the  statute  under  consideration 
may,  as  to  those  coming  within  its  scope.  In- 
terfere, to  some  extent  with  their  liberty  of 
contract  and  the  right  to  use  and  dispose 
of  theli-  property  as  they  see  fit,  there  are 
many  other  statutes  whose  beneficial  purpose 
Is  the  prevention  of  fraud  and  the  advance- 
ment of  Justice,  which  may  be  subject  to 
the  same  criticism,  the  constitutionality  of 
which,  if  ever  questioned,  has  been  sustain- 
ed. Such  are  the  statute  of  frauds,  insol- 
vent laws,  recording  acts,  statutes  regulat- 
ing assignments,  prohibiting  usury,  declaring 
titles  void  when  made  as  part  of  an  usurious 
contract,  prohibiting  married  women  from 
making  binding  contracts  of  suretyship,  as- 
suming the  debts-  of  their  husbands,  selling 
their  separate  estates,  in  extinguishment  of 
their  husbands'  debts,  declaring  void  a  sale 
made  by  a  married  woman  to  her  husband  or 
trustee,  without  being  allowed  by  an  order 
of  the  superior  court  of  her  domicile,  deny- 
ing a  husband,  after  a  separation  from  bis 
wife,  the  right  to  transfer  any  of  his  prop- 
erty, except  bona  fide  In  payment  of  pre-ex- 
isting debts,  so  as  to  avoid  the  vesting  there- 
of according  to  the  final  verdict  of  the  Jury 
in  an  action  for  divorce,  creating  liens  in 
favor  of  laborers,  mechanics,  materialmen, 
and  others,  prescribing  how  deeds,  mort- 
gages, and  wills  shall  be  executed,  requiring 
the  written  consent  of  parents  or  guardians 
before  liquor  or  opiiui  can  be  sold  to  cer- 
tain persona,  requiring  the  inspection  of 
fertilizers,  etc.,  before  sale,  and  many  other 
statutes  of  a  similar  nature  that  might  be 
mentioned. 

In  Jenkins  t.  State,  119  Ga.  430,  46  S.  E. 
629,  it  was  held  to  be  within  the  province 
of  the  legislature.  In  the  exercise  of  Its  po- 
lice powers,  to  make  it  unlawful  to  trans- 
port seed  cotton  in  or  from  a  named  county, 
or  from  one  place  to  another  therein,  between 
the  hours  of  sunset  and  sunrise,  except  when 
carried  from  the  field  where  pidced  to  the 
place  of  storage  on  the  premises  of  the  own- 
er, and  to  prescribe  a  penalty  for  so  doing. 
In  Bazemore  v.  State,  121  Ga.  619,  49  S.  K. 
701,  the  accused  was  charged  with  a  misde- 
meanor for  the  violation  of  an  act  of  the 
General  Assembly  making  It  "unlawful  to 
purchase,  sell,  barter,  exchange,  or  deliver 
In  the  county  of  Muscogee  any  cotton  In  the 
seed  between  the  1st  day  of  August  and  the 
20th  day  of  December,  without  the  written 
consent  of  the  owner  of  the  laud  whereon 
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nld  cotton  -was  produced,  or  his  agent" 
There  was  a  demurrer  to  the  Indictment,  on 
the  ground  that  the  act  creating  the  offense 
was  void  under  the  Conatltutiona  of  this 
state  and  of  the  United  States,  In  that  It  de- 
prived a  person  of  the  use  of  his  property 
without  dne  process  of  law,  and  deprived 
a  citizen  of  the  rights,  privileges,  and  im- 
monlties  guaranteed  by  the  Constitutions  of 
this  state  and  of  the  United  States,  and  was 
not  a  valid  exercise  of  the  police  power  of 
the  state.  Upon  an  assignment  of  error 
upon  the  Judgment  of  the  trial  court  over- 
ruling the  demurrer,  this  court,  in  affirming 
such  Judgment,  held:  "(1)  Under  the  police 
power,  laws  may  be  passed  for  regulating 
common  occupations  which  from  their  nature 
afford  peculiar  opportunity  for  Imposition 
and  fraud.  (2)  Because  of  its  value,  the 
ease  with  wlilch  it  la  taken  from  the  field, 
and  the  difficulty  of  detecting  the  thief,  the 
state  may  regulate  the  sale  of  seed  cotton, 
and  fix  a  punishment  upon  the  person  who 
buys  In  violation  of  the  terms  of  the  stat- 
ute." As  said  by  the  Supreme  Court  of 
Hldiigan  (Spnrr  y.  Travis,  145  Mich.  721,  108 
N.  W.  lOeO,  116  Am.  St.  Rep.  330):  "It  is 
*  *  *  safe  to  state  as  a  general  rule  that 
where,  in  the  exercise  of  the  police  power, 
a  beneficent  result  is  sought,  and  legislation 
is  enacted  in  protection  of  rights  which 
would,  but  for  the  enactment,  be  subject  to 
defeat,  such  legislation  does  not  infringe  the 
liberty  of  the  citizen  in  a  legal  sense  or  de- 
prive him  of  property  because  It  involves 
regulations  which  may  postpone  for  a  rea- 
sonable time  the  exercise  of  his  right  to  sell." 
In  testing  the  validity  of  the  statute 
which  we  have  under  consideration,  by  the 
principles  announced  in  the  cases  cited,  we 
may  appropriately  quote  the  apt  and  vigor- 
ous language  of  Yann,  J.,  in  a  dissenting  opin- 
ion delivered  in  Wright  v.  Hart,  182  N.  Y. 
330.  75  N.  £.  404,  2  L.  R.  A.  (N.  S.)  338.  ns 
to  the  purpose  of  the  statute  of  New  York, 
regulating  the  sales  of  merchandise  in  bulk. 
He  said:  "The  object  of  the  act  was  to  sup- 
press a  widespread  evil,  well  known  to  cur- 
rent history  and  condemned  by  repeated  ad- 
judications in  tills  court  and  in  all  the  lead- 
ing courts  of  this  state  from  time  out  of 
mind.  That  evil  is  the  tendency  and  practice 
of  merchants  who  are  heavily  in  debt  to 
nuUce  secret  sales  of  their  merchandise  in 
balk,  for  the  purpose  of  defrauding  creditors. 
Common  observation  shows  that  when  a 
dealer  bas  reached  a  point  in  his  business 
career  where  he  cannot  go  on,  owing  to  the 
claims  of  creditors,  the  temptation  is  strong, 
and  the  practice  common,  of  making  a  fraud- 
ulent sale.  Fraud  works  in  secret,  and  the 
bargain  Is  dosed  and  the  purdiaser  in  pos- 
session before  the  creditors  know  anything 
about  it.  The  evil  is  difficult  for  the  courts 
to  handle,  .because  the  evidence  to  uncover 
the  furtive  8ch«ne  must,  as  a  rule,  be  drawn 
from  hostile  witnesses,  usually  relatives  or 


Intimate  friends  of  the  seller,  who  took  part 
in  the  fraud  and  shared  in  the  plunder.  All 
those  who  have  had  to  do  with  the  investiga- 
tion of  such  transactions  realize  how  well 
these  frauds  are  protected  by  the  forms  of 
law,  and  how  frequently  they  are  defended 
by  perjury.  The  form  of  the  fraud  varies 
with  the  skill  of  the  perpetrator  and  his  ad- 
visers, but  the  unvarying  purpose  Is  to  hold 
and  enjoy  property  which  equitably  belongs 
to  his  creditors.  Inadequacy  of  considera- 
tion, absconding  with  the  proceeds  of  the 
sale,  and  the  preference  of  fictitious  claims 
are  familiar  methods.  Many  other  means 
of  holding  on  to  property  and  concealing  the 
facts  are  resorted  to,  and  It  is  not  uncommon 
to  see  a  dealer  in  possession  of  all  that  he 
had  before  he  failed,  and,  acting  under  an- 
other name,  carrying  on  the  same  businesa 
with  the  same  stock,  all  unpaid  for,  in  un- 
blushing defiance  of  his  creditors.  What- 
ever, the  method  of  committing  the  fraud,  its 
success  depends  on  secrecy  and  perjury." 
Considering  the  peculiar  opportunity  and  fa- 
cility of  those  at  whom  the  statute  Is  aimed 
for  the  commission  of  fraud,  the  difficulty  of 
establishing  it,  the  consequent  danger  of  loss 
by  creditors,  and  the  beneficent  result  sought, 
the  enactment  In  question  seems  clearly  a 
proper  exercise  of  the  police  power  of  the 
state. 

Nor  is  the  act  class  legislation.  "Laws 
public  In  their  objects  may,  unless  express 
constitutional  provision  forbids,  be  either 
general  or  local  In  their  application.  They 
may  embrace  many  subjects  or  one,  and  they 
may  extend  to  all  citizens,  or  be  confined  to 
particular  classes,  as  minors,  or  married  wo- 
men, bankers  or  traders,  and  the  like. 
•  •  •  If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  these 
cases  is  that  they  be  general  in  their  applica- 
tion to  the  class  or  locality  to  which  they 
apply,  and  they  are  then  public  in  character 
and  of  their  propriety  and  policy  the  Legis- 
lature must  Judge."  Cooley  on  Constitution- 
al Limitations  T7th  Ed.)  554.  The  class  to 
which  the  statute  applies  Is  sellers  of  stocks 
of  goods,  wares,  and  merchandise  in  bulk, 
and,  as  the  purpose  of  the  act  Is  the  protec- 
tion of  creditors,  of  course  only  such  sellers 
as  owe  debts  are  brought  within  its  scope. 

Another  question  which  is  suggested  by 
certain  language  In  the  act,  but  which  has 
not  been  presented  in  the  argument  of  the 
case,  is  whether,  In  enacting  this  law,  the 
Legislature  has  infringed  upon  the  right  of 
the  courts  to  determine,  unhampered  by  legis- 
latlve  dictation,  the  sufficiency  of  evidence  to 
establish  a  fact  upon  the  existence  of  which 
the  rights  of  parties  depend,  and  thus  denies 
due  process  of  law.  The  language  to  which 
we  refer  is  contained  In  the  third  section  of 
the  act,  wherein  it  is  declared  that,  unless 
the  requirements  of  the  statute  as  to  a  sale 
of  stock  of  goods,  wares,  and  merchandise 
in  bulk  are  complied  with,  "such  sale  or 
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transfer  shall,  as  to  any  and  all  creditors 
of  the  vendor,  be  conclusively  presumed  to 
be  fraudulent."  Did  the  Legislature,  by 
using  In  this  section  the  language  which  vre 
have  Just  quoted,  Intend  to  prescribe  a  con- 
clusive rule  of  evidence  by  which  the  courts 
were  to  be  governed  In  ascertaining  when 
fraud  exists  in  the  sale  of  a  stock  of  goods 
in  bulk?  If  It  did.  It  transcended  the  power 
of  the  legislative  department  of  the  govern- 
ment and  invaded  the  exclusive  province  of 
the  courts,  for  it  is  well  settled  that  the  Leg- 
islature cannot,  under  the  guise  of  prescrib- 
ing a  rule  of  evidence  applicable  to  a  given 
class  of  cases,  deprive  the  courts,  in  those 
cases,  of  their  exclusive  power  to  decide 
when  an  essential  fact  has  been  proven.  As 
said  by  Nisbet,  J.,  in  Dougherty  v.  Bethune, 
7  6a.  90,  92 :  "The  Legislature  has  no  po^er 
to  legislate  the  truth  of  facts.  Whether  facts 
upon  which  rights  depend  are  true  or  false 
is  an  inquiry  for  the  courts  to  make,  under 
legal  forms.  It  belongs  to  the  Judicial  de- 
partment of  the  government  By  the  Ckmsti- 
tution  the  legislative  and  judicial  depart- 
ments are  distinct"  But  a  statute  which  in 
reali^  deals  with  some  rule  of  substantive, 
law  is  not  obnoxious  to  this  principle,  al- 
though it  may  contain  language  which,  stand- 
ing by  itself.  Is  susceptible  of  the  construc- 
tion that  it  prescribes,  as  a  rule  of  evidence, 
what  shall  be  deemed  and  held  by  the  courts 
to  be  conclusive  evidence  of  a  fact  upon  the 
existence  of  which  the  rights  of  parties  are 
dependent.  If  it  were  the  intention  of  the 
General  Assembly,  in  enacting  this  statute, 
to  prescribe  for  the  courts  a  conclusive  rule 
of  evidence  by  whicfh  they  are  to  be  guided 
In  determining  whether  a  sale  of  a  stock  of 
goods,  wares,  or  merchandise  has  been  made 
for  the  purpose  of  defrauding  the  creditors 
of  the  seller,  it  would  seem  that  the  title  of 
the  act  would  have  Indicated  such  intention. 
The  statute  is  entitled:  "An  act  to  regulate 
the  sale  of  stocks  of  goods,  wares,  and  mer- 
chandise in  bulk,  to  provide  certain  penalties 
in  connection  therewith,  and  for  other  pur- 
poses." Certainly  there  is  nothing  in  this 
title  to  Indicate  a  purpose  on  the  part  of  the 
lawmakers  to  make  a  new  rule  of  evidence 
to  be  applied  whenever  the  question  of  fraud 
in  the  sale  of  a  stock  of  goods  in  bulk  should 
arise.  While  the  act  was  passed  with  the 
object  of  preventing  persons  In  debt  who 
own  stocks  of  goods,  wares,  and  merchandise, 
from  selling  the  same  in  bulk  for  the  pur- 
pose of  defrauding  their  creditors,  its  sub- 
ject-matter is  not  fraud  in  such  sales,  but  is 
the  regulation  of  them.  It  prescribes  certeln 
duties  which  must  foe  performed  by  the 
buyer,  and  certain  correlative  duties  which 
must  be  performed  by  the  seller.  This  is 
regulation,  pure  and  simple.  It  then,  in  or- 
der to  enforce  the  performance  of  these  du- 
ties, declares,  In  substance,  that  unless  these 
duties  are  complied  with,  "such  sale  or  trans' 
fer  shall,  as  to  any  and  all  creditors  of  tho 


vendor,  be  conclusively  presumed  to  be  fraud- 
ulent" The  meaning  of  this  declaration  Is 
that  the  sale  shall,  as  to  such  creditors,  b9 
fraudulent  in  law,  whatever  it  may  be  in 
fact  This  is  a  declaration  of  substantive 
law,  and  not  the  enactment  of  a  conclusive 
rule  of  evidence  for  the  ascertainment  of 
fraud  In  such  sales.  In  other  words,  the  sale, 
as  to  creditors  of  the  seller,  shall  be  void, 
irrespective  of  the  question  whether  it  was 
in  fact  made  for  the  purpose  of  defrauding 
■tbaa,  because  the  requirements  of  the  stat- 
ute enacted  for  their  protection  have  not 
been  complied  with.  Granting  the  authority 
of  the  Legislature  to  regulate  sales  of  this 
character,  it  follows  that  it  can,  when  pre- 
scribing regulations  for  such  sales,  declare 
that  unless  they  are  made  in  conformity  to 
the  statutory  requirements  they  shall  be  void, 
as  to  the  creditors  of  the  seller,  and  it  mat- 
ters not  whether  the  declaration  as  to  the 
invalidity  of  sales  not  made  in  conformity  to- 
the  statute  is  direct  or  Indirect  If  the  pur- 
pose to  declare  such  sales  void  is  apparent. 
The  purpose  of  the  act  is  not  to  provide  an 
efficient  means  for  uncovering  fraud  already 
committed,  by  providing  a  conclusive  rule  of 
evidence  by  which  the  fact  of  its  existence 
may  be  established;  but  it  is  to  prevent  the 
commission  of  fraud,  by  providing  that,  in 
the  class  of  sales  with  which  It  deals,  cer- 
tain specified  requirements  must  be  compiled 
with,  or  the  sale  will  be  held  to  be  fraudu- 
lent in  law.  It  lays  its  requirement  across- 
the  threshold  of  the  transaction  and,  in  ef- 
fect declares  that  no  contract  of  sale,  valid 
as  to  the  creditors  of  the  seller,  can  be  en- 
tered into  unless  these  requirements  are  ob- 
served. Our  construction  is  borne  out  by 
the  language  of  the  fifth  section  of  the  act 
which  declares  that  a  sale  not  made  in  com- 
pliance with  the  act  "shall  be  deemed  a 
fraudulent  transaction  or  transfer,"  ete.  The- 
LeglBlature  of  this  state  long  ago .  declared 
that  certain  "acts  by  debtors  shall  be  fraudu- 
lent In  law  against  creditors  and  others,  and 
as  to  them  null  and  void";  among  them  be- 
ing: "Every  assignment  or  transfer  by  a 
debtor,  insolvent  at  the  time,  of  real  or  per- 
sonal property,  or  choses  in  action  of  any  de- 
scription, to  any  person,  either  in  trust  or- 
for  the  benefit  of,  or  in  behalf  of  creditors, 
where  any  trust  or  t>eneflt  is  reserved  to  the 
assignor  or  any  person  for  him."  GIt.  Code 
1895,  I  2696.  The  declaration  by  the  statute 
that  such  an  assignment  by  an  insolvent 
debtor  shall  be  fraudulent  in  law  against 
creditors  Is  a  declaration  of  substantive  law, . 
and,  so  far  as  we  know,  has  always  been  so 
considered,  and  no  court  would  ever  inquire - 
whether  the  assignment  was  actually  made 
for  the  purpose  of  defrauding  creditors  of 
the  assignor  or  not  If  the  statute  had  de- 
clared that  such  an  assignment  should  be 
conclusively  presumed  to  l>e  fraudulent  as  to 
creditors  of  the  assignor,  it  would.  In  our 
opinion,  have  meant  the  same  thing.    A  stat- 
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atory  declaration  that  a  certain  act,  done 
under  given  clrcumatancea,  wtafcb  may  or 
may  not  be  actually  frandnlent,  aball  be  con- 
clusively preamned  to  be  frandnlent,  aa  to 
parties  wbose  rights  might  otherwise  be  In- 
juriously affected  by  it,  is  equivalent  to  a 
declaration  that  such  an  act  shall,  as  to  such 
parties,  be  fraudulent  in  law,  which  pre- 
clndes  all  inquiry  into  the  actual  motives 
with  which  it  was  done.  It  is  hardly  neces- 
sary to  say  that  the  statute  which  we  have 
been  construing  is  unlike  statutes  which  un- 
dertake to  make  the  recitals  of  mere  minis- 
terial officers  in  tax  deeds,  etc,  sondosive 
evidence  of  the  validity  of  the  tale.  Such 
statutes  are  held  to  be  Ineffective,  In  so  far 
as  tb^  seek  to  preclude  inquiry  by  the  courts 
Into  the  question  of  the  existence  of  the  es- 
sential pre-requisltes  to  a  deprivation  of 
property  under  the  exercise  of  governmental 
power.  The  Legislature  cannot  make  the 
mere  official  statement  of  a  public  ministerial 
officer  conclusive  evidence  of  the  existence 
of  that  which  may,  for  the  want  of  a  better 
expression,  be  called  the  jurisdictional  facts 
upon  which  the  power  to  divest  one  of  the 
*title  to  his  property  depended. 

In  view  of  what  we  have  said,  and  con- 
sidering also  the  declaration  of  our  state 
Constitution  that  "the  General  Assembly 
shall  have  the  power  to  provide  for  the  pun- 
ishment of  fraud,  and  shall  provide,  by  law, 
for  reaching  the  property  of  the  debtor  con- 
cealed from  the  creditor"  (Civ.  Code  1886,  i 
5728),  our  conclusion  Is  that  the  enactment  in 
qnestlon  does  not  contravene  the  provisions 
of  the  Constitution  of  the  United  States,  or 
those  of  the  Constitution  of  this  state,  which 
are  set  forth  in  the  second  certified  question. 
The  other  Justices  concur,  except  ATKIN- 
SON, J.,  who  dissents  in  part 

ATKINSON,  J.  (dissenting  to  the  ruling 
made  in  the  second  beadnote).  The  substance 
of  the  statute  under  conslderatlim  is  set  forth 
at  the  beginning  of  the  second  division  of  the 
majority  opinion,  and  repetition  here  is  un- 
necessary. It  is  sufficient  to  say  that  the 
statute  in  question  is  of  that  class  which  pro- 
vides that,  as  a  matter  of  law,  sales  of  stocks 
of  goods,  wares,  and  merchandise  in  bulk, 
made  without  complying  with  certain  formali- 
ties required  by  the  statute,  shall,  as  against 
creditors,  be  conclusively  presumed  to  be 
fraudulent.  The  question  certified  Is  as  to 
whether  the  statute  is  void  on  the  ground 
that  it  is  violative  of  article  1, 1  1,  par.  3,  of 
the  Constitution  of  the  state  of  Georgia  (Civ. 
Code  1896,  I  6700),  which  provides:  "No  pei> 
■on  shall  be  deprived  of  life,  liberty  or  prop- 
erty, exc^t  by  due  process  of  law."  And 
also  whether  it  is  void  on  the  ground  that  it 
is  Tlolative  of  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  (Civ.  Code  1896,  §  0030),  which  pro- 
vides: "No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
manities  of  citizens  of  the  United.  States; 


nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws." 
A  case  involving  the  constitutionality  of  a 
Statute  relating  specifically  to  sales  of  stocks 
of  merchandise  in  bulk  has  not  been  decided 
either  in  this  court  or  in  the  Supreme  Court 
of  the  United  States.  Statutes  relating  to 
sales  in  bulk  and  bearing  a  varying  degree  of 
similarity  to  the  statute  under  consideration 
have  been  under  review  by  courts  of  other 
states,  and  upon  the  question  of  their  consti- 
tutionality there  Is  a  marked  diversity  of 
opinion.  Such  cases  will  be  cited,  and  for 
convenience  will  be  named  in  three  separate 
groups,  and  hereinafter  referred  to  as  classes 
1,  2,  and  3.  Statutes  which  declare  sales 
absolutely  void  as  against  creditors,  where 
the  parties  fail  to  comply  with  the  formali- 
ties required  In  making  the  sales,  are  held  to 
be  constitutional,  In  the  following  cases  (class 
1):  Squire  &  Co.  v.  Telller,  186  Mass.  18,  69 
N.  E.  312,  102  Am.  St  Rep.  322;  McDanlels 
V.  Connelly  Shoe  Co.,  SO  Wash.  619,  71  Pac. 
87,  60  L.  R.  A.  947,  91  Am.  St  Rep.  889; 
Walp  .V.  Mooar  (Lamkin),  76  Conn.  515,  57 
Atl.  277 ;  Spurr  v.  Travis,  146  Mich.  721,  10* 
N.  W.  1090,  116  Am.  St  Rep.  330,  9  Ann. 
Cas.  260 ;  Young  v.  Lemleux,  79  Conn.  434, 
66  Atl.  436,  600,  8  Ann.  Cas.  452 ;  Musselman 
Grocery  Co.  v.  Kidd,  Dater  &  Price  Co. 
(Mich.)  116  N.  W.  409.  Substantially  similar 
statutes  are  held  to  be  unconstitutional,  In 
the  following  cases  (class  2):  Block  v. 
Sdtwartz,  27  Utah,  387,  76  Pac.  22,  1  Ann. 
Cas.  660,  65  L.  B.  A  308,  101  Am.  St  Rep. 
971;  McKhister  v.  Sager,  163  Ind.  671,  72  N. 
E.  854,  68  L.  R.  A  273,  106  Am.  St  Rep.  268; 
Sellers  v.  Hayes,  163  Ind.  422,  72  N.  E.  119; 
MUler  V.  Crawford.  70  Ohio  St  207,  71  N.  E. 
631,  1  Ann.  Cas.  668;  Wright  v.  Hart,  182 
N.  Y.  880,  76  N.  E.  404,  2  U  B.  A.  (N.  S.)  338, 
3  Ann.  Gas.  263.  Other  substantially  similar 
statutes,  with  the  exception  that  for  a  fail- 
ure to  comply  with  the  requirements,  it  is 
provided  that  only  a  rebuttal  presumption  of 
fraud  shall  arise,  are  held  to  be  constitution- 
al, in  the  following  cases  (class  3):  Neas  v. 
Borches,  109  Tenn.  308,  71  S.  W.  50,  97  Am. 
St  Rep.  851;  Williams  v.  Fourth  National 
Bank.  16  Okl.  477,  82  Pac.  496,  2  L.  R.  A. 
(N.  S.)  334,  6  Ann.  Cas.  970;  Thorp  v.  Pen- 
nock  Mercantile  Co.,  99  Minn.  22,  108  N.  W. 
940.  9  Ann.  Cas.  229. 

An  examination  of  the  decisions  cited  will 
cover  practically  the  entire  body  of  decisions 
concerning  the  constitutionality  of  statutes  of 
the  several  states  of  this  country,  relating 
specifically  to  the  regulation  of  sales  of  stocks 
of  goods  In  bulk.  The  cases  are  classified  lA 
order  that  attention  may  be  directed  in  the 
first  instance  to  the  character  of  the  statute 
Involved  and  the  ruling  made  in  each  case. 
It  is  provided  by  the  Georgia  statute  under 
consideration  that,  unless  the  parties  to  a 
sale  in  bulk  of  a  stock  of  goods,  wares,  and 
merchandise  comply  with  the  requirements 
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of  the  statute,  tbe  sale  shall  be  concIosiTely 
presumed  to  be  fraudulent  as  against  credit- 
ors. One  of  the  requirements  Is  that  the 
vendee  shall,  at  least  flye  days  before  the 
completion  of  tbe  sale.  Inform  each  of  the 
creditors  of  the  vendor  of  the  proposed  sale, 
the  price  to  be  paid,  etc.  These  provisions' 
are  made  to  apply  to  every  sale  in  bulk  of 
goods,  wares,  and  merchandise,  without  re- 
gard to  whether  the  vendor  Is  solvent  or  in- 
solvent, or  whether  the  transaction  is  in  fact 
honest  or  fraudulent.  As  they  apply  to  the 
parties  to  all  sales  of  the  character  men- 
tioned, the  righteous  as  well  as  the  unright- 
eous are  affected  exactly  alllce,  and,  as  the 
presumption  of  fraud  Is  conclusive,  there  is 
no  avenue  of  escape  for  the  righteous.  How- 
ever honest  or  otherwise  legitimate  the  trans- 
action may  be,  the  five  days'  notice  feature 
renders  it  impossible  for  the  parties  to  per- 
fect a  sale  within  less  than  five  days.  It  may 
be  to  the  interest  of  the  parties  to  conclude 
their  transaction  In  one  day,  but  their  bands 
will  be  tied,  and  they  will  not  be  at  liberty 
to  contract  as  they  desire  for  a  time  which  at 
least  is  as  much  as  five  days.  The  right 
which  they  are  thus  denied  is  substantial, 
and  the  negation  comi^ete.  The  power  to 
contract  is  a  property  right,  and  the  liberty 
of  contract  is  protected  by  tbe  fourteenth 
amendment  to -tbe  federal  Constitution,  and 
cannot  be  arbitrarily  destroyed,  even  by  the  ex- 
ercise of  tbe  police  power  of  the  state.  Adair 
v.  U.  S.,  208  U.  S,  161,  28  Sup.  Ct.  277,  62 
li.  Ed.  436;  Locbner  v.  New  York,  188  U.  S. 
45,  53,  56,  25  Snp.  Ct.  539,  49  U  Ed.  937; 
Allgeyer  v.  Louisiana,  165  U.  S.  578,  17  Sup. 
Ct.  427,  41  L.  Ed.  832.  In  respect  to  the  fea- 
ture Just  mentioned,  the  state  Constitution  is 
similar  to  the  federal  Constitution,  and  the 
authorities  cited  apply  to  the  former,  as  well 
as  to  the  latter.  Constitution.  The  penalty  of 
suspending  the  legitimate  right  of  contract 
should  not  be  visited  upon  tbe  Innocent  In 
order  to  apprehend  the  guilty.  An  Imposition 
in  that  manner  is  unreasonable  and  arbitrary. 
It  may  be  within  the  bounds  of  reason  for  a 
statute  to  clothe  such  transactions  with  tbe 
presumption  of  fraud,  but  there  ought  to  be 
a  provision  allowing  due  process  of  law  for 
the  separation  of  the  good  from  the  evil, 
rather  than  a  provision  declaring  the  pre- 
sumption conclusive.  See,  on  this  point, 
Thorpe  v.  Pennock  Mercantile  Co.,  supra.  It 
would  not  do  to  destroy  the  right  of  contract 
altogether  or  for  a  day,  l>ecau8e,  forsooth, 
some  person  may  abuse  tbe  right  by  making 
fraudulent  sales.  Yet,  carried  to  the  ulti- 
mate, that  is  tbe  conclusion  to  which  the 
proposition  would  lead.  The  statute  is  not 
merely  regulative,  but  for  a  substantial  length 
of  time  prohibits  entirely,  and  during  that 
time  is  destructive  of  tbe  liberty  of  legitimate 
contract. 

It  is  that  destructive  feature  that  renders 
the  statute  unreasonable  and  arbitrary.  The 
certified  question  should  be  answered  in  the 
affirmative. 


JAQUES    &   TINSLBY   CO.   v.    CARSTAB- 

FHEN  WAREHOUSE  CO.    (No.  492.) 
(Court  of  Appeals  of  Oeorgia.    July  31.  1908.) 

OABNISHMENT— PbOFEBTY    S0BJECT. 

This  case  ia  controlled  by  the  answers  of 
the  Supreme  Court  to  the  anestions  which  were 
certified  therein  by  this  court  to  that  court 

(Syllabus  by  the  Onrt) 

Error  from  Superior  Court,  Bibb  (Jounty; 
W.  H.  Fplton,  Jr.,  Judge. 

Action  by  the  Carstarphen  Warehouse  Com- 
pany against  the  Jaqnes  &  Tinsley  Company. 
Judgment  for  plaintiff  before  a  Justice  was 
affirmed  in  the  superior  court,  and  defendant 
brings  error.  Case  certified  to  the  Supreme 
Court,  and,  on  answers  to  tbe  questions.  Judg- 
ment affirmed. 

C.  H.  HaU,  Jr.,  for  plaintiff  In  error.  J.  C. 
Morcock,  for  defendant  in  error. 

POWELL,  J.  Hanmock,  a  retail  merchant 
of  Macon,  while  indebted  to  Jaques  &  Tinsley 
Company  in  the  sum  or  $200.98  and  to  tbe 
Carstarphen  Warehopse  Company  in  the  sum 
of  $71.98  for  merchandise,  transferred  hjs 
entire  stock  of  goods,  amounting  to  $71.68, 
to  the  former  company  without  complying 
with  the  act  of  August  17,  1908  (Acts  1903, 
p.  92);  the  transfer  being  made  in  part 
payment  of  the  debt  which  Hanmock  owed. 
The  Jaques  &  Tinsley  Company  immediately 
sold  this  stock  of  goods  to  a  third  person. 
Afterwards  the  Carstarphen  Warehouse  Com- 
pany sued  Hanmock  (who  had  in  the  mean- 
time absconded)  by  attachment,  and  levied 
the  same  by  serving  simimons  of  garnish- 
ment on  tbe  Jaques  &  Tinsley  Company.  Ttie 
above  facts  appearing  to  the  Justice  of  the 
peace,  he  entered  Judgment  against  the  gar- 
nishee for  $71.98  principal,  with  interest  and 
costs.  The  Jaques  &  Tinsley  Company  ex- 
cept to  the  overruling  of  the  certiorari  in 
the  superior  court. 

The  assignments  of  error  raised  two  ques- 
tions. Both  of  these  questions  were  certified 
to  tbe  Supreme  Court,  and  have  been  an- 
swered as  follows:  "(1)  Where  A.  bought 
from  B.  a  stock  of  goods  in  bulk,  in  part 
payment  of  a  debt  then  due  by  B.  to  A,  with- 
out complying  with  the  provisions  of  the  act 
approved  August  17,  1903  (Acts  1903,  p.  92). 
to  regulate  the  sale  of  stocks  of  goods,  wares, 
and  merchandise  in  bulk,  etc.,  A.  was  liable 
in  garnishment  to  a  creditor  of  B.  for  tbe 
value  of  tbe  goods,  when  the  same  was  not 
more  than  tbe  amount  of  the  Indebtedness 
sought  to  be  collected  from  B.  although  A. 
had  disposed  of  the  goods  before  tbe  service 
of  tbe  summons  of  garnishment.  (2)  The 
act  above  referred  to  is  not  violative  of  the 
provision  of  the  Constitution  of  Georgia 
which  declares:  'No  person  shall  be  deprived 
of  life,  liberty,  or  property  except  by  due 
process  of  law' — nor  of  the  provision  of  the 
federal  Constitution  which  declares:  *Xo 
state  shall  make  or  enforce  any  law  which 
shall  abridge  tbe  privileges  or  Immunities  ot 


Digitized  by 


Google 


Oa.) 


HOBBS  T.  SMALL. 


91 


citizens  of  the  United  States ;  nor  aball  any 
state  deprive  any  person  of  life,  liberty,  and 
property  without  due  process  of  law,  nor 
deny  to  any  person  witbln  its  Jurisdiction  tbe 
eqnal  protection  of  tbe  laws.' "  See,  also,  the 
full  opinion  of  tbe  Supreme  Court  in  Jaques 
i  Tlnsley  Co.  v.  Carstarphen  Warehouse  Co., 
131  Ga.  ,  62  8.  E.  82. 

The  Justice  of  the  peace  entered  Judsr- 
ment  against  the  garnishee  for  $71.98,  where- 
as tbe  evidence  shows  that  the  entire  -ralue  of 
the  Hanmock  stock  of  goods  was  $71.68.  The 
Judgment  is  therefore  affirmed,  with  direc- 
tion tbat  the  defendant  in  error  write  ofF 
from  the  Judgment  obtained  in  the  lower 
court  the  sum  of  SO  cents.  This  is  a  small 
amount,  but  the  plaintiff  In  error  claims  the 
point,  "the  law  allows  it,  and  tbe  court 
awards  it" 

Judgment  affirmed. 


HOBBS  V.  SMALL.     (No.  1,130.) 

(Court  of  Appeals  of  Georgia.    July  31,  1908.) 

Master  and  Sebvant— Injury  to  Minob  Em- 
plot^— Action— Petition. 

Tbe  court  erred  in  suBtaining  a  general  de- 
murrer to  a  petition,  in  an  action  by  a  servant 
against  his  master  for  personal  injuries  received 
pending  tbe  employment,  alleging  in  substance 
tliat  the  plaintiff,  a  boy  16  years  of  age,  wholly 
inexperienced,  was  put  to  work  without  instruc- 
tion or  warning  upon  a  machine  which  was 
highly  dangerous,  was  lacking  in  the  usual  and 
common  safety  devices  employed  on  such  ma- 
chines, and  was  being  used  to  do  work  of  a 
character  for  which  it  was  not  intended,  where- 
by it  was  rendered  more  dangerous;  it  being 
also  alleged  that  the  master  knew  all  those 
things  and  tbe  servant  did  not,  that  the  master 
assured  him  that  he  could  do  tbe  work  at  the 
machine  all  right,  and  that  the  injury  occurred 
immediately  upon  his  attempting  to  operate  it 
and  before  be  had  the  opportunity  of  discovering 
it«  dangers. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and   Servant,  gg  821-832.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Fitzgerald;  D. 
B.  Jay,  Judge. 

Action  by  A.  R.  Hobbs,  by  his  next  friend, 
against  J.  D.  Small.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Griffin  &  Griffin  and  McDonald  &  Qulncey, 
for  plaintiff  in  error.  L.  Kennedy  and  O.  H. 
Elkins,  for  defendant  in  error. 

POWELLs  J.  This  case  comes  to  us  upon 
tbe  sustaining  of  a  general  demurrer,  and  the 
allegations  of  the  petition  are  therefore  to  be 
taken  as  the  truth  of  the  case.  Tbe  defend- 
ant, who  was  tbe  owner  and  operator  of  a 
plant  m  wliicb  Itmiber,  sashes,  doors,  blinds, 
etc,  were  manufactured,  directed  the  plain- 
tiff, a  Iwy  16  years  of  age,  who  had  been  pre- 
viously engaged  at  the  mill  in  piling  and 
baailng  lumber,  to  assist  another  employ^  in 
rdging  boards  at  a  Jointer,  which  is  a  ma- 
chine containing  a  set  of  rapidly  revolving 
gang  saws,  a  work  in  which  the  plaintiff  was 
-wholly   inexperienced.     In   response  to   his 


command,  the  plaintiff  told  the  defendant 
that  be  liad  never  worked  about  machinery 
and  did  not  know  how  to  do  the  work  he  was 
told  to  do.  The  defendant  told  him  to  go 
ahead ;  that  he  could  operate  the  machine  all 
right  He  was  required  to  bold  tbe  boanja  in 
such  position  and  to  guide  them  with  such  rig- 
idness  and  straigbtness  of  direction  tbat  a 
perfect  edge^  should  be  sawed.  He  edged  the 
first  board  without  Injury,  but  while  holding 
the  second  the  saws  Jerked  it  from  the  edge- 
wise position  in  which  it  was  to  be  held  to 
a  flat  iMsition  and  threw  the  boy's  left  band 
against  tbe  saws,  and  certain  enimierated  in- 
juries resulted.  The  specific  acts  of  negli- 
gence alleged  against  tbe  employer  are  tbat 
he  knowingly  put  an  inexperienced  minor  to 
work  at  a  dangerous  machine,  without  warn- 
ing and  instructing  him  how  to  do  the  work 
with  safety ;  also  tbat  tbe  machine  was  not 
equipiped  with  Jointer  pegs,  or  with  guides, 
or  with  such  other  safety  devices  as  are  in 
common  use  on  such  machines ;  tliat  the  ma- 
chine was  not  designed  and  equipped  for  the 
edging  of  boards  of  the  length  of  those  being 
worked  upon  It,  and  that  this  fact  contributed 
to  bringing  about  the  injury.  There  were  the 
usual  allegations  as  to  the  master's  knowl- 
edge and  the  servant's  lack  of  knowledge; 
tbe  latter's  freedom  from  constructive  or  Im- 
puted knowledge  being  based  chiefly  on  his 
Inexperience  and  minority. 

We  may  leave  tbe  fact  of  minority  out  of 
consideration  and  rest  our  Judgment  on  tbe 
plaintiff's  inexperience,  so  far  as  the  ques- 
tion of  the  master's  duty  and  the  servant's 
assumption  of  tbe  risk  and  his  contributory 
negligence  are  concerned.  In  enumerating 
certain  of  the  absolute  duties  of  the  master 
to  the  servant,  the  Supreme  Court,  in  tbe 
case  of  Moore  v.  Dublin  Cotton  Mills,  127  Oa. 
615,  56  S.  E.  842,  10  L.  R.  A.  (N.  S.)  772,  said: 
"Tbe  master  Is  also  bound  to  Instruct  inex- 
perienced servants,  without  reference  to  their 
age,  in  the  operation  of  machinery  and  ap- 
pliances with  which  they  are  not  acquainted." 
Labatt's  Master  and  Servant,  '{  246,  makes 
tbe  followhag  deductions  on  this  subject: 
"The  mere  tact  that  a  servant  was  inex- 
perienced does  not  entitle  him  to  recover  on 
tbe  ground  that  he  ought  to  have  been  in- 
structed as  to  the  dangers  of  the  work.  But 
It  is  well  settled  that  a  case  in  which  an  in- 
experienced servant  is  required  to  use  a 
dangerous  instrumentality  stands  on  a  differ- 
ent footing  from  one  in  which  the  same  in- 
strumentality is  bandied  by  a  practiced  and 
skillful  workman.  One  deduction  drawn 
from  tbe  difference  thus  recognized  is  tbat  a 
complaint  is  not  subject  to  demurrer  if  the 
substance  of  the  averments  is  that  the  in- 
strumentality that  caused  the  Injury  was  a 
dangerous  one  and  tbat  the  injured  servant 
was  inexperienced  and  bad  received  no  in- 
struction as  to  its  dangerous  quality.  Anoth- 
er is  tbat  tbe  master  cannot  be  pronounced, 
as  a  matter  of  law,  free  from  negligence, 
where  tbe  testimony  fairly  warrants  the  in- 
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ference  that  the  work  In  qnestlon  was  ab- 
normally dangerous  to  an  inexperienced  em- 
ploye, and  that  be  had  received  no  Instruc- 
tion aa  to  the  particular  perils  to  be  avoided 
and  the  proper  means  of  avoiding  them.  The 
essential  Import  of  this  rule,  in  a  purely 
logical  point  of  view,  is  manifestly  that  the 
plaintifF  is  allowed  to  recover,  on  the  groimd 
of  Inexperience,  in  many  states  of  the  evi- 
dence which.  If  this  element  were  absent, 
would  be  deemed  to  negative  the  existence  of 
any  obligation  to  instruct,  for  the  reason 
that  the  servant  would  be  conclusively  pre- 
sumed to  have  understood  the  dangers  in- 
volved. Dnder  such  circumstances  the  fact 
that  the  person  injured  was  of  mature  years 
Is  not  decisive,  but  is  merely  a  matter  for  the 
careful  consideration  of  the  Jury  in  determin- 
ing whether  he  fully  understood  and  appre- 
ciated the  dangers  of  his  position."  A  case 
similar  to  the  one  at  bar  in  many  of  its 
juridlc  concepts,  as  well  as  in  the  character 
of  the  machine  by  which  the  injury  occurred, 
Is  that  of  Greenberg  v.  Whitcomb  Lumber 
Co.,  90  Wis.  225,  63  N.  W.  93,  28  L.  R.  A.  439, 
48  Am.  St.  Rep.  911,  and  in  that  case  the  peti- 
tion was  held  good  against  demurrer.  The 
plaintifTs  case  may  also  be  sustained  on  the 
theory  that  the  defendant  put  an  Inexperi- 
enced employe  to  work  upon  a  machine  which 
was  dangerous,  because  not  equipped  with 
safety  devices  In  common  usage. 

In  determining  whether  the  injury  arose 
from  one  of  the  assumed  risks  of  the  em- 
ployment or  from  the  plaintiff's  contributory 
negligence,  It  should  be  remembered  that  the 
servant  has  the  right  primarily  to  assume 
that  the  work  the  master  instructs  him  to 
do  In  a  particular  manner  can  be  done  safely 
In  that  manner  and  that  the  machine  he  Is 
required  to  operate  is  In  a  reasonably  safe 
condition.  The  servant  may  rely  upon  this 
assumption  without  an  Imputation  of  negli- 
gence until  such  time  as  he  shall  discover, 
or  in  the  exercise  of  ordinary  diligence  should 
discover,  to  the  contrary.  The  direct  order 
of  the  master  to  do  an  act  in  the  perform- 
ance of  which  the  servant  Is  injured  iuay  be 
shown  by  the  servant  as  a  circumstance  tend- 
ing to  excuse  him  from  that  degree  of  cau- 
tion which  would  lawfully  be  expected  of  him 
in  the  absence  of  such  command.  Southern 
Cotton  Oil  Co.  T.  Oladman,  1  Ga.  App.  259, 
58  S.  E.  248,  and  citations.  See,  also,  Bush 
V.  West  Co.,  2  6a.  App.  295,  58  S.  E.  529.  Of 
course,  as  to  these  matters,  the  Inexperience 
of  the  servant  Is  of  highest  relevancy. 

Judgment  reversed. 


BUSH  V.  ROBERTS.     (No.  1,146.) 

(Court  of  Appeals  of  Georgia.    July  25,  1908.) 

1.  Affeai.  and  Ebbob— Dismissai/— Gbounds. 
While  the  fact  that  the  surety  upon  an  ap- 
peal bond  is  also  the  surety  on  a  certiorari  bond 
m  the  same  case  would  be  good  ground,  if  urg- 
ed, for  dismissing  the  certiorari  in  the  superior 
court,  it  is  not  a  ground  upon  which  a  writ  of 


error.  Issued  upon  a  bill  of  exceptions,  may  be 

dismissed. 

2.  Justices  of  the  Peace— Ckbtiobabi—Ai,- 

uioATioNS   OF  Petition— PBEeuMFTiOR   of 

Tbcth. 

The  real  merits  of  a  certioraii  are  determin- 
able, upon  the  hearing,  by  the  contents  of  the 
answer,  and  allegations  of  the  petition,  not  veri- 
fied by  the  answer,  are  worthless ;  but  upon  the 
presentation  of  a  petition  for  certiorari,  for 
sanction,  all  allegations  of  the  petition  which 
are  clearly  set  forth  are  to  be  presumed  to  be 
true  where  the  petition  is  verified  as  required  by 
law. 
8.  Pleading — Bnx  or  Pabticulabs— Neces- 

srrr  fob. 

Where  one  is  sued  for  a  definite  amount 
of  the  indebtedness  of  another,  alleged  to  have 
l>een  assumed  by  the  defendant  as  an  ori^nal  un- 
dertaking, a  bill  of  particulars  specifying  items 
of  the  account  is  unnecessary.  If  one,  as  an 
Original  undertaking,  upon  a  consideration,  has 
assumed  to  pay  a  definite  amount  of  the  in- 
debtedness of  another,  it  is  none  of  his  concern 
whether  the  debt  thus  assumed  in  tiehalf  of  the 
debtor  is  greater  or  less  than  his  actual  total  in- 
debtedness. 

4.  Fbauds,    STATtm   of— "PsoinsB  to   An- 
sweb   fob    Debt,    Defauut,    ob   Miscab- 

BIAOE    of   ANOTHEB." 

An  agreement  on  the  part  of  A.  B.  to  pay  ft 
certain  account  for  C.  D.  in  order  to  prevent 
the  prosecution  of  C.  D.  is  a  promise  to  an- 
swer for  the  debt,  default  or  miscarriage  of 
another,  within  the  terms  of  Civ.  Code  1^5,  S 
2693,  and  must  be  in  writing. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  §  5676.] 

5.  Evidence  —  Pabol    Evidence    AFFEcnNa 

WBITINQS — CONTBACTS. 

In  the  absence  of  either  fraud,  accident,  or 
mistake  in  the  procurement  of  a  written  con- 
tract, parol  evidence  is  inadmissible  to  contra- 
dict or  vary  the  terms  of  the  writing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,   Evidence,  {§   1756-1765.] 

6.  JuBT— Objections— Waiveb. 

Objections  propter  defectum  to  a  Juror  are 
of  no  avail  after  verdict. 

['Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  §{  604^-507.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Miller  Ckxinty; 
W.  C.  Worrlll,  Judge. 

B.  B.  Bush  presented  a  petition  for  certi- 
orari to  review  a  Judgment  against  him  by- 
H.  J.  Roberts,  and,  the  Judge  of  the  superior 
court  having  refused  to  sanction  it.  Bush 
brings  error,  and  Roberts  moves  to  dismiss 
the  bill  of  exceptions.  Motion  to  dismiss 
overruled,  and  Judgment  reversed. 

P.  D.  Rich,  for  plaintiff  in  error.  Bush  & 
Stapleton,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiff  in  error  pre- 
sented a  petition  for  certiorari  for  sanction, 
and  the  Judge  of  the  superior  court  refused 
to  sanction  it,  and  exception  Is  taken  to  this 
refusal.  A  motion  is  made  to  dismiss  the 
bill  of  exceptions  because  it  appears  from 
the  record  that  the  snrety  who  signed  the 
certiorari  bond  signed  the  appeal  bond  on 
the  appeal  to  the  Jury  In  the  Justice's  court. 
This  would  have  been  a  good  ground  for  a 
motion  to  dismiss  the  certiorari  In  the  su- 
perior court,  but  in  the  present  instance  it 
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ia  not  good  ground  for  dtomtasing  the  writ 
«f  error,  for  two  reasons — flrst,  because, 
until  a  petition  for  certiorari  Is  sanctioned, 
there  is  no  necessity  for  the  execution  of 
a  bond;  and,  in  this  case,  the  Judge  having 
refused  to  sanction  the  certiorari,  the  certio- 
rari bond  never  became  essential.  It  Is  well 
settled  that  neither  the  costs  need  be  paid 
nor  the  bond  given  until  after  the  sanction 
of  the  certiorari;  but  even  if  the  certiorari 
had  been  sanctioned,  so  as  to  require  the 
execution  at  a  bond,  while  the  defendant 
In  certiorari  could,  upon  the  hearing  in  the 
superior  oaort,  have  moved  to  dismiss  the 
certiorari,  for  the  reason  that  the  bond  was 
without  security,  and  the  court  could  prop- 
erly have  sustained  this  motion,  still,  if  no 
such  motion  was  made,  as  the  statutory  re- 
quirement as  to  security  upon  the  certiorari 
bond  is  a  provision  for  the  benefit  of  the 
defendant  in  certiorari,  his  failure  to  make 
the  motion  to  dismiss  will  be  considered  as 
*  waiver  of  his  rights  upon  that  subject. 

For  the  reasons  stated  in  the  fourth  and 
fifth  beadnotes,  we  think  that  the  Judge  of 
the  superior  court  erred  In  not  sanctioning 
the  petition  and  ordering  the  Issuance  of  the 
writ  of  certlorarL  The  two  exceptions  dealt 
with  in  these  beadnotes,  which  appear  in 
the  petition,  are  meritorious.  Under  the 
rale  laid  down  in  Linder  v.  Renfroe,  1  Ga. 
App.  58,  67  S.  B.  875.  whatever  may  be  the 
truth  as  developed  by  the  answer  of  the 
ma^clstrate,  the  allegations  of  the  petition, 
properly  verified,  are  to  be  taken  as  true 
until  the  coming  In  of  the  answer. 

Tbere  Is  no  merit  in  one  of  the  main 
oontentloRS  of  the  petitioner  in  certiorari. 
Where  one  la  sued  for  a  definite  amount  of 
the  indebtedness  of  another,  alleged  to  have 
been  asBumed  by  the  defendant  as  an  origi- 
nal undertaking,  a  bill  of  particulars  specify- 
ing items  of  the  account  is  unnecessary.  If 
one.  as  an  original  undertaking  upon  a 
consideration,  has  assumed  to  pay  a  defi- 
nite amount  of  the  indebtedness  of  another. 
It  Is  none  of  his  concern  whether  the  debt 
thus  assumed  In  behalf  of  the  debtor  Is 
greater  or  less  than  his  actual  total  Indebt- 
edness. 

We  are  of  the  opinion  that  under  the 
statements  of  the  petition,  and  Its  statement 
of  the  testimony  of  the  plaintiff,  Roberts, 
himself,  he  would  not  be  entitled  to  recover 
npon  the  terms  of  Bush's  verbal  promise 
to  pay  the  debt  of  Hardwlck;  It  appear- 
hig  that  the  only  consideration,  according' 
to  the  testimony  of  Roberts  himself,  was  bis 
promise  not  to  prosecute  Hardwlck  if  Bush 
would  assume  Hardwlck's  debt  of  $16.80. 
This  does  not  appear  to  be  a  good  consider- 
ation to  support  an  original  undertaking  on 
the  part  of  Bush,  and,  unless  Bush  agreed 
to  pay  the  debt  of  Hardwlck  in  consideration 
of  a  benefit  to  himself  or  a  lawful  benefit 
to  the  debtor,  the  promise  would  come  clear- 
ly within  the  provisions  of  the  statute  of 


frauds.  Civ.  Code  1896,  I  2683,  par.  2.  It 
is  also  apparent  that  Roberts  should  not 
have  beeia  permitted  to  deny,  In  response 
to  Bush's  plea  of  set-off,  the  express  stipa- 
latlon  of  the  written  contract  which  be 
admitted  he  had  signed.  It  was  immaterial 
that  the  Justice  erred  in  allowing  Roberts 
to  testify  as  to  the  correctness  of  the  ac- 
count. Nor  was  there  error  in  allowing  the 
Jury  to  take  the  original  summons  with 
them  during  their  deliberations  on  the  case. 
The  Justice  properly  overruled  the  objection 
as  made,  though,  if  a  motion  had  been  made 
to  cover  the  Judgment,  it  could  properly, 
and   doubtless   would,   have   been   granted. 

The  objection  to  the  juror  is  without  merit. 
In  the  petition  for  certiorari  it  Is  insisted 
that  one  Juror  served  on  the  Jury  whose 
name  was  not  upon  the  Jury  list  of  the 
county,  and  that  this  fact  was  unknown  to 
the  defendant  until  after  the  verdict  and 
Judgment  It  is  too  well  settled  for  argu- 
ment tbat  objections  propter  defectum  to 
jurors  are  of  no  avail  after  verdict 

The  Judgment  of  the  Judge  of  the  superior 
court  Is  reversed  solely  for  the  reasons  stat- 
ed In  the  fourth  and  fifth  beadnotes. 

Judgment  reversed. 


TINSLET  V.  STATE.    (No.  1,062.) 
(Court  of  Appeals  of  Georgia.     July  31,  1908.) 

1.  Obihinai.  Law  — Nbw  Tbiai.  — Cobtihtt- 

AITOK  or  MOTIOIT. 

An  application  to  continue  a  motion  for  a 
new  trial  m  order  to  enable  the  movant  to 
obtain  an  affidavit  as  to  alleged  newly  discover- 
ed testimony  is  addressed  to  the  sound  legal 
discretion  of  the  presiding  judge.  In  the  present 
case  there  was  no  abuse  of  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2407.] 

2.  SaMB— iNSTBTTCnONS. 

An  alleged  .erroneous  instruction  of  the 
court  to  the  jury  is  not  to  be  viewed  insularly 
and  apart  from  the  context 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S§  1900-1996.] 

8.  Same— Hahmtesb  Erbob. 

An  erroneous  instruction  to  the  jury  will 
not  work  a  reversal,  if  the  verdict  as  rendered 
makes  it  manifest  that  the  finding  of  the  Jury 
was  in  no  wise  affected  thereby. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  8161.] 

4.  Sake. 

No  reversible  error  appears. 
Russell,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Will  Tinsley  was  convicted  of  assault  with 
intent  to  kill,  and  brings  error.     Affirmed. 

Jas.  G.  Parks,  for  plaintiff  In  error.  J. 
A.  Lalng,  Sol.  Gen.,  R.  R.  Arnold,  J.  B.  Rid- 
ley, and  H.  A.  Wilkinson,  for  the  State. 

POWELL,  J.  The  plaintiff  In  error  ex- 
cepts to  the  overruling  of  his  motion  for 
new  trial,  and  also  to  the  refusal  of  the  trial 
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Jndge  to  continue  the  moticm  In  order  to  en- 
able blm  to  complete  an  extraordinary 
ground.  At  tbe  time  set  for  the  bearing  of 
the  motion  the  movant's  attorney  requested 
tbat  be  be  allowed  a  few  days  longer  in 
wbich  to  prepare  an  additional  amendment, 
on  the  ground  of  newly  discovered  evidence 
of  one  Connor,  who  was  In  Qulncy,  Fla.,  but 
was  expected  to  return  home  In  a  very  short 
time,  and  stated  to  the  court  that  the  sub- 
stance of  the  newly  discovered  evidence 
was  that  Connor  was  at  the  house  of  Emma 
Rumney  at  the  time  the  defendant  was  ac- 
cused of  shooting  the  prosecutor,  and  saw 
the  prosecutor  get  up  from  his  chair  and 
draw  a  pistol  and  advance  on  tbe  defendant, 
that  tbe  defendant  began  to  back  and  tbe 
prosecutor  kept  advancing,  that  he  saw  blm 
get  into  a  tussle  and  during  the  tussle  the 
pistol  fired,  and  that  the  prosecutor  was  try- 
ing to  pull  the  pistol  from  the  defendant 
at  the  time  It  flred.  Movant's  counsel  ad- 
mitted that  he  had  not  seen  or  talked  with 
tbe  proposed  witness  In  person.  Tbe  refus- 
al to  allow  the  additional  time  in  wfalcb  to 
submit  tbe  proposed  amendment  and  tbe  af- 
fidavit of  Connor  in  support  thereof  was 
placed  upon  the  ground  that  the  movant  had 
had  ample  time  to  prepare  bis  case  and  up- 
on the  further  ground  tbat  the  alleged  new- 
ly discovered  evidence  was  merely  cumula- 
tive and  Impeaching.  Tbe  court  proceeded 
to  hear  and  determine  tbe  motion  for  new 
trial. 

1.  The  role  tbat  all  applications  for  con- 
tinuances are  addressed  to  the  sound  legal 
discretion  of  the  court,  and  tbat  this  discre- 
tion will  not  be  Interfered  with  unless  man- 
ifestly abused,  is  applicable  to  the  hearing 
of  a  motion  for  a  new  trial.  The  original 
motion  was  filed  January  9,  1908.  The  bear- 
ing was  first  set  for  January  81,  and  was 
continued  by  proper  order  until  February 
8,  1908,  which  was  the  date  upon  which  the 
further  postponement  was  asked.  Thus  30 
days  had  elapsed  between  the  original  filing 
of  the  motion  and  the  hearing,  and  it  was 
not  made  to  appear  that  counsel  had  not  had 
time  enough  (after  he  was  Informed  of  the 
nature  of  Connor's  testimony)  to  procure  the 
witness'  affidavit,  even  though  be  might  have 
been  in  Florida.  It  Is  true  tbat  counsel 
stated  tbat  he  bad  learned  of  this  evidence 
only  a  few  days  before  tbe  hearing ;  but  the 
term  "a  few  days"  is  necessarily  indefinite, 
and  even  a  few  days  might  be  ample  time 
In  which  to  procure  the  aflidavlt  of  a  wit- 
ness in  Qulncy,  Fla.,  If  modem  facilities  for 
Intercourse,  such  as  mall,  telephone,  and  tel- 
egraph, were  used.  Before  we  could  say 
that  the  judge  abused  his  discretion.  It  would 
have  to  appear  from  the  record  that  Quln- 
cy, Fla.,  was  deprived  of  communication 
with  the  outside  world,  or  tbat  its  location, 
as  compared  with  tbe  residence  of  the  de- 
fendant's counsel,  was  so  distant,  or  the  def- 
inite time  intervening  between  the  knowl- 
edge of  Connor's  testimony  and  the  date  of 


tbe  bearing  was  so  short,  that  the  testimo- 
ny of  the  witness  could  not  have  been  pro- 
cured by  the  exercise  of  ordinary  diligence. 
Oomparing  tbe  proposed  testimony  with  tbat 
produced  by  the  defendant  on  the  trial.  It 
appears  that  it  would  have  been  only  cumu- 
lative, and  for  this  reason  It  appears  that 
the  court  was  Justified  in  refusing  to  delay 
tbe  bearing  of  the  motion  to  obtain  It 

2.  It  Is  Insisted  In  tbe  first  ground  of  the 
amended  motion  for  a  new  trial  that  tbe 
court  intimated  an  opinion  tbat  the  weapon 
was  used  by  the  defendant,  although  that 
such  was  tbe  case  was  denied  by  the  defend- 
ant, and  although  it  is  an  issuable  fact 
whether  tbe  defendant  used  a  weapon,  or 
whether  tbe  prosecutor  was  wounded  by  tbe 
accidental  discharge  of  a  pistol.  Tbe  In- 
struction of  which  complaint  is  made  is 
in  the  following  language:  "In  order  to  de- 
termine the  intention  with  which  the  defend- 
ant acts,  you  may  look  at  the  nature  and 
character  of  the  weapon  used  by  him,  you 
may  look  to  the  circumstances  luder  wbich 
be  used  it,  and  you  may  look  at  the  manner 
in  wbich  he  used  It"  We  have  had  occasloD 
to  remark  several  times  that  a  criticism  up- 
on a  disconnected  excerpt  from  a  charge  to 
the  jury  is  frequently  unfounded,  when  tho 
extract  of  which  complaint  is  made  is  con- 
sidered by  tbe  reviewing  court  (as  It  must 
be  by  the  jury)  In  connection  with  the  charge 
as  a  whole.  Viewed  thus,  the  charge  is  re- 
lieved by  the  context  from  the  imputation 
of  error.  The  court  was  charging  in  general 
and  abstract  terms  as  to  the  elements  of 
an  assault  with  Intent  to  murd»,  and  upon 
the  element  of  Intention  used  the  language 
quoted  above.  It  is  plain  that  the  "defend- 
ant" in  tbe  mind  of  the  court  was  not  tbe 
particular  person  on  trial,  but  the  hypotheti- 
cal person  who  was  the  actor  In  the  abstract 
proposition  the  court  was  announcing. 

3.  In  the  fourth  ground  of  the  motion  for 
a  new  trial  it  is  Insisted  that  the  court  erred 
in  charging  the  jury  as  follows:  "If  you 
should  believe  at  the  time  the  assault  was 
made,  If  any,  that  the  defendant  In  this 
case  got  Into  a  struggle  or  tussle  with  tbe 
party  named  in  the  bill  of  indictment,  name- 
ly S.  C.  Winn,  and  tbat  he  did  not  shoot 
at  him  or  intentionally  bit  him,  but  tbat 
It  was  an  accidental  discharge  of  the  pis- 
tol, then  yon  would  not  be  authorized  In 
finding  him  guilty  of  shooting  at  another, 
but  under  such  conditions  you  would  be 
authorized  In  finding  him  guilty  of  an  as- 
sault" It  Is  contended  that  this  Instruction 
was  unauthorized  under  the  law  and  testi- 
mony in  tbe  case.  Compared  with  the  in- 
dictment in  tbe  case,  this  instruction  was 
erroneous,  for  the  defendant  was  charged 
with  making  an  assault  only  by  shooting 
with  a  pistol.  While  as  an  abstract  prop- 
osition tbe  charge  quoted  would  have  been 
correct  It  was  not  correct  in  this  case,  for 
the  lack  of  any  allegation  in  the  indictment 
authorizing  tt    However,  it  is  harmless  er- 
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ror,  for  the  defendant  was  not  convicted  > 
of  an  assanlt,  but  of  the  offense  of  shooting 
at  another,  and  thereby  It  clearly  appears 
that  the  Jnry  did  not  adopt  that  view  of  the 
evidence  to  which  alone  thta  charge  was 
applicable.  If  the  Jury  observed  the  charge 
•if  tbe  conrt,  as  we  are  bound  to  presume 
they  did,  no  harm  resulted  to  the  defendant 
from   this  error. 

4.  There  are  other  exceptions  to  the  charge. 
We  bave  considered  them  carefully.  None 
<>f  tbem  are  well  taken.  Barring  the  slight 
blemish  already  dealt  with,  the  charge  was 
very  able,  full,  and  fair. 

Jadgment  affirmed. 

RtTSSKLL,  J.,  dissents. 


BOTEB  v.  STATE.    (No.  1,259.) 
tCourt  of  Appeals  of  Georgia.     July  31,  1008.) 

CRiKiitAi.  Law— Appeal— Review. 

No  error  of  law  appears,  and  there  is  some 
evidence  to  support  the  verdict. 
(Syllabus  by  the  Court,) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little.  Judge. 

Sam  Boyer  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

T.  I>.  Reese,  for  plaintiff  in  error.  R.  W. 
Moore,  Sol.,  for  the  State. 

IIIIiL,  C.  J.    Judgment  affirmed. 


STAPLES  V.  STATE  (No.  1,233.) 
(Court  of  Appeals  of  Georgia.     July  31,  1906.) 
BCBOLABT— Evidence. 

The   evidence   authorizes   tbe   verdict.    No 
reversible  error  of  law  appears. 
(Syllabus  by  the  Court.j 

Error  from  Superior  <3ourt,  Polk  Otmty; 
Price   Edwards,   Judge. 

Jim  Staples  was  convicted  of  burglary, 
and  brings  error.     Affirmed. 

W.  A.  James,  for  plaintiff  In  error.  W. 
K.  Fielder,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  Tbe  defendant  was  con- 
victed of  burglary,  and  the  evidence  is  am- 
ple to  sustain  the  conviction.  Several  of  the 
KTonnds  of  the  motion  for  a  new  trial,  es- 
pecially those  relating  to  rulings  upon  tes- 
timony, are  not  stated  with  that  accuracy 
essential  to  a  review  by  this  court.  None 
of  tbe  other  exceptions  are  meritorious.  At 
least  nome  of  them  present  any  error  of  suf- 
ficient importance  to  Justify  a  reversal. 

Judgment  affirmed. 


G.  H.  DOLVIN  &  CO.  v.  HICKS.  (No.  1.247.) 
fCourt  of  Appeals  of  Georgia.  July  31,  1908.) 
1.  Attachxent— Atfidavit — Amendment. 

In  an  attachment  case,  the  initial  affidavit 
may  be  amended  by  adding  one  or  more  addi- 


tional grounds  of  attachment  to  those  originally 
alleRed.  Civ.  Code  1895,  {  5122:  FiUnatrick  v. 
Flannagan,  106  U.  8.  048,  27  L.  Ed.  211; 
Brumby  v.  Rickofl.  94  Ga.  429,  21  S.  E.  232; 
Collins  V.  Taylor,  128  Ga.  789,  58  S.  E.  446. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  S  334.] 

2.  Pabtnebsbip  —  Actions  Against— Admis- 
sions OF  Partneb. 

Testimony  that  an  account  made  out  against 
a  partnership  was  presented  to  one  of  the  mem- 
bers thereof  and  that  he  acknowledged  its  cor- 
rectness is  prima  facie  proof  of  tbe  correctness 
of  tbe  account,  and  in  case  of  a  denial  of  tbe 
account  by  the  partnership  is  sufficient  to  make 
an  issue  of  fact  for  the  jnry. 
(Syllabus  by  the  C!ourt) 

Error  from  Sutierior  Conrt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  J.  R.  Hicks  against  G.  H.  Dol- 
vin  &  Co.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Affirmed. 

Nottingham  &  Cabanlss,  for  plaintiffs  in 
error.    Ij.  D.  Moore,  tor  defendant  In  error. 

POWELL,    J.     Judgment    affirmed. 


McLEOD  V.  FAIRCLOTH  BROS.    (No.  1,099.) 
(Court  of  Appeals  of  Georgia.     July  31,  1908.) 

Justices    of   thk    Peace— Cebtiobabi— Dis- 
missal. 

Section  4644  of  the  Civil  Code  of  1895  re- 
quires that  "the  plaintiff  in  certiorari  shall  cause 
written  notice  to  be  given  to  the  opposite  party 
in  interest,  his  agent  or  attorney,  of  the  sanc- 
tion of  the  writ  of  certiorari,  and  also  the  time 
and  place  of  hearing,  at  least  ten  days  before 
the  sitting  of  the  court  to  which  the  same  shall 
be  returnable."  This  requirement  of  tbe  statute 
was  not  compiled  with,  and  no  reason  was 
shown  for  a  failure  to  comply  therewith.  Con- 
sequently the  judgment  dismissing  tbe  certiorari 
on  motion  of  the  defendant  in  certiorari  must 
be  affirmed.  Johnson  v.  State,  2  Ga.  App.  182, 
58  S.  E.  415,  and  decisions  of  the  Supreme 
Court  therein  cited. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   U.  V.  Whipple,  Judge. 

Action  by  Falrcloth  Bros,  against  Marllu 
McLeod.  Judgment  for  plaintiffs  before  a 
Justice.  From  an  order  dismissing  a  certi- 
orari,  defendant   brings  error.     Affirmed. 

Herbert  L.  Grlce,  for  plaintiff  In  error. 
W.  A.  Holt  and  Hal  Lawson,  for  defend- 
ants m  error. 

HILL,  C.  J.    Judgment  affirmed. 


BROWN  &  BIGELOW,  Inc.,  v.  PARIAN 
PAINT  CO.    (No.  1,165.) 
(Court  of  Appeals  of  Georgia.    July  31,  1908.) 
Justices  or  the  Peace— Cebtiobabi. 

After  a  verdict  has  been  rendered  by  a  jury 
in  a  justice's  court,  certiorari  is  availahle  to 
the  party  dissatisfied  in  all  cases,  irrespective 
of  the  character  of  the  questions  involved  or 
the  amount  in  controversy. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  {§  762-767.] 

(Syllabus  by  the  Court) 
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Error  from  Superior  Conrt,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  Brown  &  Blgelow,  Incorporat- 
ed, against  the  Parian  Faint  Company.  Judg- 
ment  for  plaintiff  before  a  Justice.  On  cer- 
tiorari a  new  trial  was  ordered,  and  plaintiff 
brings  error.    Affirmed. 

Walter  H.  Brown,  for  plaintiff  in  error. 
Lecmard  Haas,  for  defendant  in  error. 

POWELL,  J.  A  case  involving  issues  of 
fact,  wltb  the  amount  in  controversy  ex- 
ceeding $S0,  was  Instituted  In  a  Justice's 
court  The  verdict  was  In  favor  of  the 
plaintiff,  and  tbe  defendant  took  the  case  by 
certiorari  to  tbe  superior  conrt  In  that 
court  tbe  original  plaintiff  moved  the  court 
to  dismiss  the  certiorari,  on  the  ground 
that  certiorari  does  not  He  to  tbe  verdict 
of  tbe  Jury  In  a  Justice's  court  in  a  case 
involving  an  issue  of  fact  where  the  amount 
involved  exceeds  $50.  Tbe  court  overruled 
the  motion,  and  also  ordered  a  new  trial. 
To  both  of  tbeee  rulings  exceptions  are 
taken. 

This  case  falls  wltbln  section  0  of  tfie 
"rules  to  determine  whether  certiorari  or 
appeal  Is  the  proper  remedy,"  formulated 
and  announced  by  the  Supreme  Court  In 
Toole  V.  Edmondson,  104  6a.  784,  31  S.  E. 
28.  To  quote:  "After  a  verdict  has  been 
rendered  on  appeal  in  the  Justice's  court 
certiorari  Is  available  In  all  cases,  without 
reference  to  the  character  of  tbe  questions 
involved."  This  Is  but  a  paraphrasing  of 
section  4149  of  the  Civil  Code  of  1895,  which 
provides  that  "when  either  party  is  dis- 
satlaBed  wltb  tbe  verdict  of  a  Jury  In  any 
appeal  case  tried  in  the  Justice  courts,  such 
party  may  apply  for  and  obtain  a  writ  of 
certiorari,"  etc.  Tbe  cases  cited  by  the  plain- 
tiff In  erroi^-Ansley  v.  Farley,  126  Ga.  425, 
55  S.  B.  180;  Cook  v.  Bxom,  125  Ga.  450, 
54  S.  E.  147 ;  Benton  v.  Hynes,  100  6a.  95, 
26  S.  B.  469 — ^refer  exclusively  to  the  rights 
of  the  losing  party  as  to  the  trial  before 
the  magistrate  or  county  Judge,  and  not  to 
his  right  In  the  event  of  an  adverse  verdict 
in  the  Justice's  conrt. 

To  admit  tbat  the  case  involved  a  dispute 
of  fact  is  to  admit  the  right  of  the  Judge 
of  tbe  superior  court  to  grant  one  new  trial 
upon  certiorari.  Bailey  v.  Hooks,  1  Ga.  App. 
276,  57  S.  E.  924;  Fair  v.  Insurance  Co., 
2  Ga.  App.  376,  68  a  B.  492;  Walker  v. 
Hughes,  120  Ga.  1079,  48  8.  E.  387. 

Judgment  affirmed. 


ROGERS   V.   STATE.     (No.   1,173.) 

(Court  of  Appeals  of  Georgia.    Aug.  4,  1908.) 

1.  CBimnAi,   Law— Evidence  Obtained  by 
IiXEQAi,  Search— Competency. 

Tbe  assignment  of  error  based  on  the  ruling 
of  the  trial  court  In  admitting  incriminating  evi- 
dence obtained  by  a  search  of  the  defendant's 
bouse  without  a  warrant  is  controlled  by  tbe 
decisions  of  this  court  in  tbe  cases  of  Glover  v. 


State,  61  S.  E  862,  Oroy  v.  State,  61  S.  E.  848, 
and  Tooke  v.  State,  61  S.  E.  917.  and  the  deci- 
sion of  the  Supreme  Court  In  Williams  v.  State, 
100  Ga.  611,  §8  S.  E.  624,  39  L.  R.  A.  269. 

[Eid.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  877.] 

2.  Same— Evidence. 

Tbe  verdict  is  fully  supinnted  by  the  evi- 
dence, and  the  Judgment  refusing  a  new  trial  is 
affirmed. 
(Syllabus  by  the  CJourt) 

Error  from  Superior  Court  Warren  Coun- 
ty; Jos.  N.  Worley,  Judge. 

Coot  Rogers  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

L.  R.  Massengale  and  E.  P.  Davis,  for 
plaintiff  in  error.  D.  W.  Meadow,  Sol.  Qeiu, 
for  the  State. 

HILL,  0.  J.    Judgment  affirmed. 


FUDGE  V.   KELLT.     (No.   1,1470 
(Coort  of  AppeaU  of  Georgia.    July  31,  1008.) 
EzcHANOB  ov  Pbopebty— Rescission. 

Mere  breach  of  warranty  will  not  authorize 
the  rescission  of  a  horse  swap.  Fraud  usually 
will.  Material  false  representations  as  to  ex- 
isting conditions  are  usually  fraudulent,  as  con- 
tradtetinguished  from  guarantees  for  the  future, 
which  are  merely  warranties.  Bamett  v.  Speir, 
93  Ga.  762,  21  S.  E.  168;  Johnson  v.  Harley, 
121  Ga.  83,  48  S.  E.  685. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  21,  Exchange  of  Property,  {  20.] 

(Syllabus  by  the  Court) 

Error  from  City  <3ourt  of  Mlll«  County; 
C.  C.  Bush,  Judge. 

Action  by  Jobn  Kelly  against  Judge  Fudge. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed  on  rehearing. 

W.  I.  Geer,  for  plaintiff  in  error.  P.  D. 
Rich,  for  defendant  In  error.     . 

POWELL,  J.  (upon  rehearing).  In  the 
original  decision  of  this  case  (on  which  a 
Judgment  of  affirmance  was  rendered)  we 
made  a  plain,  palpable  error.  We  are  glad 
It  has  been  called  to  our  attention  before  it 
is  beyond  our  power  to  correct  it  Indeed, 
In  any  case  there  is  nobody's  error  that  we 
shall  be  less  reluctant  to  correct  than  our 
own.  If  we  shall  be  able  to  see  the  latter  In 
time  legally  to  do  so. 

The  plaintiff  In  this  case  claimed  that  in 
swapping  horses  with  the  defendant  the  lat- 
ter represented  to  bim,  in  substance,  that 
bis  animal  was  free  from  Incumbrance.  It 
appears  from  tlie  record  that  the  borse  so 
received  by  the  plaintiff  In  exchange  for 
his  own  was  soon  after  the  swap  seized  by 
a  constable  under  some  sort  of  process,  and 
the  plaintiff  thereupon  sued  tbe  defendant 
for  tbe  horse  tbe  latter  bad  received  In  the 
trade.  In  the  argument  here  both  sides 
stressed  their  respective  contentions  as  to 
the  law  governing  the  case  as  If  there  were 
no  question  tbat  tbe  process  by  which  the 
constable  seized  the  horse  was  an  incum- 
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brance  upon  It  at  the  time  of  the  trade,  and 
on  this  bypothesls  we  decided  the  case.  It 
l8  true,  however,  that  the  plaintiff  In  error 
In  Ills  brief  has  a  general  statement  broad 
enough  to  raise  the  point  that  the  plaintiff 
failed  to  make  out  a  case.  Upon  a  closer 
examination  of  the  brief  of  the  evidence  we 
find  that  it  does  not  affirmatively  appear 
that  the  lien  or  process  by  which  the  con- 
stable seized  the  horse  was  an  Incumbrance 
upon  it  at  the  date  of  the  trade.  The  show- 
ing of  this  fact  was  a  prerequisite  to  a  re- 
covery by  the  plaintiff.  The  verdict  In  his 
favor  was  therefore  contrary  to  the  evidence. 
The  proposition  of  law  announced  in  the  fore- 
going headnote,  which  construed  the  origi- 
nal opinion  filed  In  the  case,  is  sound;  but 
tbe  Judgment  should  be  reversed  for  the  rea- 
son herein  Indicated.  The  Judgment  of  af- 
firmance Is  therefore  withdrawn,  and  a  Judg- 
m^t  of  reversal  awarded  Instead. 
Judgment  reversed. 


SEORGIA  SOUTHERN  &  F.  RT.  CO.  v. 

GOODMAN.     (No.  1,157.) 

(Court  of  Appeals  of  Georgia.     July  31,  1908.) 

Justices  of  the  Peace — Cebtiobabi— Answeb 

sufvicienct. 

It  is  essential  to  tbe  maintenance  of  a  cer- 
tiorari from  a  justice's  court  that  the  answer 
shoald  show  that  there  has  been  a  final  judg- 
ment or  verdict  rendered ;  but  this  fact  may 
properly  appear,  either  in  the  answer  in  the 
form  of  a  direct  statement  or  in  any  other  way 
which  will  sufficiently  verify  it.  Where,  as  a 
I>art  of  the  answer,  the  justice  sends  up  a  cer- 
tified copy  of  the  proceedings  in  the  court  below, 
and  a  final  verdict  or  judgment  appears  therein, 
this  ia  a  snfficient  verification  of  the  existence 
of  sncb  judgment  or  verdict.  Landmm  v.  Moss, 
1  Ga.  App.  216.  m  8.  B.  965;  Brown  v.  AUan- 
ta,  123  6a.  499,  51  8.  E.  507. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  O.  P.  Goodman  against  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany. Judgment  for  plaintiff  before  a  Jus- 
tice. From  an  order  dismissing  certiorari, 
defendant  brings  error.    Reversed. 

Buie  &  Knight,  for  plaintiff  In  error.  J. 
W.  Powell  and  Watts  Powell,  for  defendant 
In  error. 

POWELL,  J.    Judgment  reversed. 


WOOD  V.  UNITED  STATES  FIDELITY  «e 

GUARANTY  CO.  et  al.    (No.  1,019.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1908.) 

1.  Pleadikg  —  Plea  in  Abatement— Vebifi- 

CATioN— Waives  op  Objection. 

An  insufficient  verification  of  a  plea  in 
abatement  is  a  mere  matter  of  form,  and  is  an 
amendable  defect:  and,  if  the  plaintiff  does  not 
object  to  the  verification  of  tbe  plea  before  issue 
joined,  it  will  be  too  late  for  bim  to  do  so  there- 
after. Civ.  Code  1893,  S  5045 ;  Ward  v.  Frick 
Company,  95  Ga.  804,  22  8.  R  899. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  SS  1416,  1417.] 
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2.  Appeai,  and  Ebbob  —  Habictebs  Ebbob-^ 

Ibbequlabity  in  Practice. 

The  better  practice  is  to  submit  the  issue 
of  tbe  plea  in  abatement  before  trying  the  mer- 
its of  tbe  case ;  but  where  both  issues  are  sub- 
mitted together,  and  the  verdict  of  the  jury  is 
restricted  to  the  finding  in  favor  of  tbe  plea 
m  abatement,  no  barm  is  done,  and  tbe  error  is 
not  reversible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  H  4212-4218.] 

8.  Abatement  and  Revivait-Bvidence— Suf- 
ficiency. 

The  evidence  Is  sufficient  to  justify  the  ver- 
dict in  favor  of  the  plea  in  abatement 
(Syllabus  by  the  Coait.) 

Error  from  City  CJourt  of  Dublin;  J.  E. 
Burch,  Judge. 

Action  by  W.  W.  Wood,  ordinary,  for  the 
use,  etc.,  against  the  United  States  Fidelity 
&  Guaranty  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Ira  S.  Chappell,  for  plaintiff  In  error.  Wil- 
liams &  Blackshesr  and  J.  8.  Adams,  for  de- 
fendants in  error. 

HILL»  0.  J.    Judgment  affirmed. 


CORDBLE  GROCERY  CO.  v.  THIGPEN 

et  al.    (No.  l,2ia) 

(Court  of  Appeals  of  Georgia.    July  81,  1908.) 

Pbincipal  and  Subety— Release  or  Subett 

— COLLATEBAL  SECUBITY. 

This  case  is  controlled  by  Cloud  v.  Scarbor- 
ough, 3  Ga.  App.  7,  59  8.  E.  202.  Where  a 
mortgage  on  the  property  of  the  principal  debt- 
or is  taken  simultaneously  with  tbe  creation  of 
tbe  suretyship,  the  creditor  owes  to  a  surety  tbe 
duty  of  having  it  properly  probated  and  record- 
ed within  a  reasonable  time,  and  a  failure  to 
do  this  relieves  the  surety. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Abbeville;  D. 
B.  Nicholson,  Judge. 

Action  by  the  Cordele  Grocery  Company 
against  Isabella  Thigpen  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.  Affirmed. 

Hoi  Lawson,  for  plaintiff  In  error.  M.  B. 
Cannon,  for  defendants  In  error. 

POWELL,  J.    Judgment  affirmed. 


SEABOARD  AIR  LINE  RY.  v.  HUTCHIN- 
SON.    (No.   1,140.) 
(Court  of  Appeals  of  Georgia.     July  25,  1008.) 

1.  Gabnishment— Affidavit — Statement    of 
Amount  Claimed  to  Be  Due. 

A  party  who  institutes  garnishment  pro- 
ceedings under  the  provisions  of  section  4708 
of  the  Civil  Code  of  1893,  based  on  a  pending 
suit,  may  state  in  his  affidavit  for  garnishment 
that  "the  amount  claimed  to  be  due  in  such  ac- 
tion" is  a  less  amount  than  that  specified  and 
claimed  in  the  original  suit,  and  the  garnish- 
ment bond  required  in  such  event  will  be  '"in 
a  sum  at  least  equal  to  double  tbe  amount 
sworn  to  be  due,"  without  reference  to  the 
amount  claimed  in  the  main  suit 
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2.   SAIO— AlIENDHEKT    OT    DECLABATION. 

Where  Kamishment  proceedings  are  insti- 
tuted nnder  the  provisions  of  section  4708  of 
the  Civil  Code  of  1895,  based  on  a  pending  suit, 
and  the  plaintiff  states  in  Iiis  affidavit  that  "the 
amount  claimed  to  be  due  in  such  action"  is 
a  smaller  sum  than  that  specified  in  the  daoi- 
num  clause  in  the  main  suit,  he  can  amend  the 
declaration  by  reducing  the  amount  therein 
claimed  so  as  to  make  it  conform  to  the  amount 
sworn  to  be  due  in  the  affidavit  for  garnishment 
The  amendment,  when  filed,  relates  back  to  the 
time  of  the  filing  of  the  original  suit. 
(Sjllabua  by  the  Court) 

Error  from  City  Conrt  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  P.  H.  Hutcbinson  against  the 
Seaboard  Air  Line  Railway,  In  which  action 
plaintiff  sued  out  a  garnishment  Defendant 
demurred  to  the  garnishment  affidavit  and 
bond  and  moved  to  dismiss  the  garnishment 
proceeding,  and,  from  a  Judgment  OTermllng 
such  demnrrer  and  motion,  brings  error.  Af- 
^rmed. 

Brown  &  Randolph,  for  plaintiff  In  error. 
Dorsey,  Brewster,  Howell  &  Heyman,  J.  H. 
Porter,  Smith  &  Hastings,  Smith,  Hammond 
&  Smith,  and  Tye,  Peepleb,  Bryan  &  Jordan, 
for  defendant  In  error. 

HILLi  C.  J.  Hutchinson  sued  the  Sea- 
board Air  Line  Railway  to  recover  damages 
for  personal  Injuries  In  the  sum  of  $25,000. 
Pending  the  case  he  sued  ont  garnishment 
proceedings,  stating  In  bis  affidavit  that  he 
claimed  to  be  due  him  in  his  suit  the  sum  of 
$10,000.  The  garnishment  bond  was  in  the 
sum  of  $20,000.  The  defendant  filed  a  de- 
murrer to  the  affidavit  and  bond  for  garnish- 
ment and  made  a  motion  to  dismiss  the  gar- 
nishment proceedings,  both  based  upon  the 
proposition  that  the  variance  in  the  amount 
sued  for  in  the  main  suit  and  the  amount 
claimed  to  be  due  in  such  action  as  stated 
in  the  affidavit  for  garnishment  constituted 
a  f&tal  defect  Before  the  hearing  of  the  de- 
murrer and  the  motion  to  dismiss,  the  plain- 
tiff amended  bis  original  petition  by  chang- 
ing the  amount  claimed  as  damages  from 
$25,000  to  $10,000,  so  as  to  make  It  conform 
to  the  affidavit  and  the  bond  for  garnishment 
Two  questions  of  law  are  presented  for  the 
decision  of  this  court:  (1)  Is  an  affidavit  In 
a  garnishment  proceeding,  based  on  a  pending 
suit,  which  states  that  "the  amount  claimed 
to  be  due  in  snch  action"  is  a  less  sum  than 
the  amount  claimed  in  the  main  action,  a 
compliance  with  the  statutory  requirements 
for  the  issuance  of  garnishment  proceedings? 
(2)  It  snch  variance  is  material,  can  it  be 
cured  by  an  amendment  of  the  original  suit 
reducing  the  amount  sued  for  so  as  to  make 
It  conform  to  the  amount  claimed  to  be  due 
In  the  affidavit  for  garnishment? 

1.  Section  4708  of  the  Civil  Code  of  1895, 
providing  for  the  Institution  of  garnishment 
proceedings,  so  far  as  it  relates  to  the  ques- 
tion now  under  consideration,  is  as  follows: 
"The  plaintiff,  bis  agent  or  attorney  at  law, 
shall  make  affldavit  before  some  officer  au- 


thorized to  issue  an  attachment  by  this  Code, 
stating  the  amount  claimed  to  be  due  in  such 
action,  or  on  such  Judgment" — the  words 
"such  action"  referring  to  the  pending  suit 
on  which  the  gamlsbment  proceeding  is  bas- 
ed. The  plaintiff  In  error  contends  that  the 
proper  interpretation  of  the  above  language 
Is  that  the  affidavit  for  garnishment  must 
state,  as  "the  amount  claimed  to  be  due," 
the  amount  specified  in  the  pending  action. 
The  defendant  in  error  insists  that  the  phrase 
"in  sucb  action"  applies  to  the  word  "due," 
and  not  to  the  word  "claimed,"  so  that  the 
party  seeking  the  garnishment  Is  required  to 
state  in  his  affidavit  how  much  he  claims  is 
due  in  the  pending  action  at  the  time  of  mak- 
ing the  affidavit,  regardless  of  the  amount 
specified  in  sucb  action  as  being  due.  The 
exact  point  now  nnder  discussion  seems  never 
to  have  been  before  the  Supreme  Court,  and 
we  will  accept  that  construction  of  these 
words  of  the  statute  which  appears  to  ua  to 
be  In  harmony  with  sound  Judicial  policy.  A 
party  may,  and  frequently  does,  sue  for  a 
larger  amount  than  he  really  claims  or  ex- 
pects to  recover.  Indeed,  in  suits  to  recover 
damages  for  personal  Injuries,  this  is  gen- 
erally the  rule.  The  plaintiff  is  not  required 
to  swear  to  the  amount  he  claims  in  his  main 
suit;  but,  when  he  wants  process  of  gar- 
nishment Issued  on  his  pending  suit,  he  must 
"make  affidavit  •  •  •  stating  the  amount 
claimed  to  be  due  in  sucb  action."  He  has 
already  stated  the  sum  claimed  as  due  him 
in  bis  main  suit,  and  this  is  a  matter  of 
record.  No  serious  Injury  can  happen  to  the 
defendant  or  any  one  else  by  the  filing  of  the 
main  suit;  but  garnishment  is  a  summary 
remedy  which  does  affect  the  right  of  the  de- 
fendant, and  may  affect  the  garnishee.  Be- 
fore the  plaintiff  can  avail  himself  of  this 
summary  statutory  remedy,  he  must  state 
under  oath  the  amount  be  really  claims  to  be 
due  blm  in  his  pending  action,  so  that  the 
rights  of  the  defendant  will  be  protected  in 
the  event  that  the  plaintiff  fails  to  recover 
in  his  suit,  or  that  the  money  or  property 
sought  to  be  garnished  was  not  subject  to  the 
process  of  garnishment  Section  4718  of  the 
Civil  Code  of  1895  provides  that  garnishments 
may  be  dissolved  by  the  defendant  by  giving 
a  bond  "conditioned  for  the  payment  of  the 
Judgment  that  shall  be  rendered  on  said 
garnishment"  The  condition  of  the  bond  Is 
not  to  pay  the  Judgment  that  Is  rendered  In 
the  main  suit,  but  to  pay  the  Judgment  ren- 
dered on  the  garnishment  proceedings.  No 
greater  Judgment  can  be  rendered  in  the  gar- 
nishment proceedings  than  the  amount  which 
the  plaintiff  claims  to  be  due  him  in  such 
proceedings,  regardless  of  the  amount  of  bis 
claim  in  the  main  suit  It  would  seem  to  be 
unnecessary  to  require  the  plaintiff  to  give 
a  bond  in  a  larger  amount  than  would  be  re- 
quired to  protect  the  defendant  because  of 
the  garnishment  proceedings.  Nor  will  this 
view  impose  any  hardship  upon  the  defend- 
ant, for  be  can  dissolve  the  garnishment  by 
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filing  a  boDd,  as  before  stated,  "conditioned 
for  the  payment  of  the  judgment  that  shall 
be  rendered,"  not  In  the  main  suit,  but  "on 
said  garnishment."  While  the  practice  In 
garnishment  proceedings  has  been  to  name 
in  the  affidavit  the  amount  claimed  by  the 
plalntlfF  in  his  original  suit,  and  to  execute 
a  bond  in  double  the  amount  so  claimed,  yet 
we  see  no  reason  in  law  or  logic  why  the 
plaintiff  cannot  state  In  bis  affidavit  for  gar- 
nishment the  sum  he  actually  claims  to  be 
due  him  in  his  main  suit,  and  why  a  bond  in 
double  the  amount  of  the  sum  so  claimed 
would  not  be  sufficient  to  meet  all  the  re- 
quirements of  the  statute,  and  to  fully  pro- 
tect the  rights  of  the  defendant. 

2.  But  even  If  not  correct  In  the  foregoing 
coustructian  of  the  statute  on  this  subject,  we 
think  any  variance  between  the  amount  claim- 
ed In  the  original  suit  and  the  amount  claim- 
ed in  the  affidavit  to  obtain  garnishment  is 
amendable.  Section  4564  of  the  Civil  Code 
of  1896  allows  the  plaintiff  In  attachment  to 
amend  his  attachment  or  bond  or  declaration 
as  in  other  cases  at  common  law,  and  the 
Supreme  Court,  In  Janes  v.  Tomllnson,  SO 
6a.  540,  held  that  this  act  was  also  applicable 
to  garnishment  proceedings.  In  Irvln,  Adm'r, 
T.  Howard,  37  Oa.  18,  an  attachment  bond 
was  amended  so  as  to  make  the  amount  of 
the  bond  twice  the  sum  sued  for,  and  in 
Gregory  v.  Clark,  78  Ga.  542,  It  was  held, 
generally,  that  the  provisions  of  the  Code  rel- 
ative to  garnishments  and  attachments  should 
lie  construed  in  pari  materia,  so  as  to  give 
efTect  to  every  part  of  each  of  them.  It  is 
clear  that  any  variance  between  the  gamlsh- 
meat  proceedings  including  the  affidavit  and 
the  bond  and  the  main  suit  may  be  cured  by 
amending  the  affidavit  or  by  amending  the 
bond  (of  course,  with  the  consent  of  the  sure- 
ties, when  the  bond  is  amended).  Certainly 
there  is  ix>  more  sanctity  In  the  main  suit 
than  In  the  garnishment  suit,  and  no  rea- 
son why  the  former  could  not  be  amended 
to  conform  to  the  latter,  as  well  as  the  latter 
could  be  amenSed  to  conform  to  the  former. 
The  policy  of  our  law  is  to  allow  defects  in 
aU  proceedings  to  be  cured  by  amendment 
where  no  injury  results  to  either  party.  It 
is  difficult  to  see  how  an  amendment  to  a 
main  suit,  reducing  the  amount  sued  for  so 
as  to  make  it  conform  to  the  amount  stated 
in  the  affidavit  upon  which  the  garnishment 
was  based,  can  work  any  injury  to  the  de- 
foidant,  the  garnishee,  or  any  other  party 
who  may  claim  the  fund  garnished.  "Hieoret- 
Ically  the  main  suit  and  the  garnishment  suit 
based  upon  the  main  suit  may  be  entirely  dif- 
ferent, and  each  may  proceed  to  Judgment  for 
an  entirely  different  amount  Practically,  the 
garnishment  suit  is  dependent  upon  the  main 
suit.  It  Is  an  Incident  of  the  main  suit  and 
can  amount  to  nothing  unless  success  is  first 
reached  In  the  main  suit.  Therefore  any 
amendment  which  is  not  injurious  to  the  op- 
posite party,  which  has  the  effect  of  making 
the  garnishment  suit  conform  to  the  main 
suit,  or  vice  versa,  should  be  allowed. 


The  amendment  that  was  properly  allowed 
In  this  case,  as  we  think,  of  the  main  suit, 
reducing  the  amount  sued  for  from  $25,000 
to  $10,000,  related  back  to  the  time  of  filing 
the  original  suit,  and  took  effect  as  of  that 
date  (A.,  E.  &  N.  Ry.  Co.  v.  Smith,  1  Oa.  App. 
162,  68  S.  B.  106:  Wells  v.  Wells,  118  Oa. 
812,  46  S.  B.  669 ;  Southern  Ry.  Co.  v.  Horlne, 
121  Oa.  386,  49  S.  E.  285),  and  it  follows  that 
with  the  amendment  the  main  suit  and  the 
garnishment  proceedings  were  In  accord  on 
the  subject  of  the  amount  claimed  by  the 
plaintiff. 

Judgment  affirmed. 


BAKER  V.  STATE. 

BARTON  V.  SAME.  (Nob.  1,238,  1,280.) 

(Court  of  Apiteals  of  Georgia.    July  81,  1908.) 

1.  Cbiminai.  Law  —  Bvidenob— Adiossibii.- 

ITY. 

When  a  crime  baa  been  committed  which, 
from  its  nature  or  the  details  of  its  commis- 
sion, necessarily  or  probably  Involved  the  par- 
ticipation of  more  than  one  person,  it  Is  per- 
missible for  the  state  to  prove,  on  the  trial  of 
one  of  the  i>erson8  charged  with  committing  (t, 
that,  shortly  after  the  crime  was  committed,  he 
was  seen  in  company  with  another  person,  and 
that  this  other  person  was  by  the  circamstances 
of  the  case  and  by  the  indicia  of  guilt  found 
upon  bim  connected  with  the  crime. 

2.  Samk  —  CoifPEixiiro  Accusio  to  Cbdii- 

NATE  HDfSELF. 

Upon  reasonable  grounds  for  his  suspicion 
a  police  officer  may  without  warrant  arrest  a 
suspected  felon  apparently  attempting  to  escape, 
and  after  such  an  arrest  may  subject  the  cloth- 
ing of  the  prisoner  to  a  reasonable  search.  Evi- 
dence of  crime  so  obtained  is  not  inadmissible 
against  the  defendant  on  the  ground  that  he  is 
thereby  compelled  to  disclose  evidence  against 
himself. 

[Ed.  Note.— For  cases  lo  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  872.] 

3.  Saiib. 

To  render  evidence  inadmissible  on  the 
ground  that  the  prisoner  was  compelled  to  pro- 
duce it  against  himself,  it  must  appear  that 
such  compulsion  was  used  as  to  rob  the  prisoner 
of  volition  in  the  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  872.] 

4.  Saub— Otheb  Offenses. 

Evidence  which  bears  a  distinct  relevancy 
to  the  case  on  trial  is  admissible  against  the 
defendant   thouRh   it   tends   to   show   also  his 
complicity  in  another  crime. 
6.  Sake— New   TBiAir-DiSQUAi.DTCA'noif   of 

JUBOB. 

Where  a  defendant  has  been  convicted  of 
burglarizing  a  bank  and  attempts  to  have  the 
verdict  set  aside  on  the  ground  that,  unknown 
to  him,  one  of  the  jurors  who  tried  him  was  re- 
lated to  a  stockholder  in  the  bank,  the  juror 
is  incompetent  to  testify  to  the  alleged  relation- 
ship. The  evidence  submitted  in  support  of  the 
attack  must  be  such  as  to  show  not  merely 
that  at  the  time  of  the  hearing  of  the  motion 
for  a  new  trial  the  asserted  relationship  ex- 
isted, but  definitely  that  it  existed  at  the  time 
of  the  juror's  service. 
6.  Sams— Appeai/— Review. 

The  trial  was  free  from  error,  and  the  ver- 
dict is  supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Error    from    Superior    Court,    Taliaferro 
County;  Jos.  N.  Worley,  Judge. 
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i,  P.  Eaker,  alias  Horace  Thompaon,  and 
George  Barton,  were  separately  convicted  of 
burglary,  and  they  bring  error.    ASarmed. 

W.  N.  Maltbie,  J.  A.  Beazley,  and  B.  W. 
Wall,  for  plalntlfts  In  error.  David  W. 
Meadow,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  These  defendants  were  sep- 
arately tried  and  convicted  of  burglary.  The 
banking  house  of  the  Bank  of  Sharon  was 
broken  into  in  the  nighttime,  and  the  safe 
blown  open  by  the  use  of  explosives.  A  few 
hours  later  these  two  men  boarded  the  train 
of  the  Georgia  Railroad  at  a  station  near 
Sharon.  Circumstances  raised  a  suspicion  of 
their  complicity  in  the  burglary,  and  upgn 
telegrams  a  meml>er  of  the  Augusta  police 
force  came  upon  the  train  at  that  point  and 
arrested  them  as  they  were  leaving  it.  They 
were  searched,  and  large  pistols  and  an  unu- 
sual number  of  cartridges  were  found  upon 
them;  also,  on  one  of  them  was  found  a  piece 
of  soap  corresponding  in  character  to  that 
used  in  blowing  the  safe.  As  they  left  the 
train,  one  of  them  was  seen  to  drop  a  pack- 
age which  npon  examination  proved  to  con- 
tain dynamite  fuses.  They  were  brought 
back  and  placed  In  the  Jail  of  Taliaferro 
county,  the  county  in  which  the  crime  was 
committed.  The  cashier  of  the  bank,  who 
was  acting  as  prosecutor,  asked  the  sheriff 
to  get  him  a  left  shoe  from  each  defendant. 
The  sheriff,  without  disclosing  bis  purpose, 
told  the  men  each  to  give  taim  a  shoe.  Be- 
ing handcuffed,  they  simply  lifted  their  feet, 
and  allowed  the  sheriff  to  take  off  their 
shoes.  The  witness  who  testified  to  this 
transaction  stated  unequivocally  that  no  co- 
ercion or  intimidation  was  used  to  procure 
the  shoes.  The  shoes  so  obtained  were  fit- 
ted into  the  tracks  near  the  bank,  and  by  the 
correspondence  thus  established  furnished 
damaging  evidence  against  the  prisoners. . 
When  the  defendants  were  arrested  at  Au- 
gusta, they  claimed  to  be  railroad  conductors, 
and  Thompson  gave  his  name  as  Eaker,  pro- 
ducing in  corroboration  of  his  statement  a 
railway  pass,  a  membership  card  in  a  frater- 
nal order,  correspondence,  etc.,  bearing  the 
name  of  J.  H.  ISaker.  On  the  trial  the  true 
J.  H.  Eaker  appeared  and  testified  that  the 
pass,  membership  card,  etc.,  were  his,  and 
that  they  had  been  taken  from  a  satchel  in 
his  room  at  Rock  Hill,  S.  C,  a  few  days  be- 
fore the  burglary  was  committed  at  Sharon. 
The  prisoner  abandoned  his  contention  that 
he  was  conductor  Eaker,  and  admitted  that 
his  name  was  Thompson.  To  the  overruling 
of  a  motion  for  a  new  trial  each  defendant 
excepts.  The  grounds  are  numerous  and  will 
not  be  taken  up  seriatim,  but  a  few  general 
rulings  will  l>e  announced  suflSciently  broad 
to  cover  them  all. 

1.  Throughout  several  of  the  exceptions, 
presented  In  one  form  or  another,  is  the  point 
that  on  the  trial  of  each  of  these  defendants 
the  court  admitted  testimony  which  tended 


to  indicate  the  guilt  of  the  ottao:.  The  con- 
tention la  made  that  the  defendants  were  sep- 
arately tried,  were  not  charged  as  conspira- 
tors, and  no  conspiracy  between  them  was 
shown,  and  that  therefore  the  indicia  of 
guilt  which  tended  to  incriminate  one  of  the 
prisoners  were  not  relevant  on  the  trial  of 
the  other.  When  a  crime  has  been  commit- 
ted which  from  its  nature  or  the  details  of  ' 
Its  commission  necessarily  or  probably  involv- 
ed participation  of  more  than  one  person,  on 
the  trial  of  a  defendant  accused  thereof  it 
is  relevant  and  permissible  to  show,  in  con- 
nection with  other  incriminating  circumstan- 
ces, that  he  was  found  in  company  with  an- 
other person  to  whose  guilty  connection  with 
the  transaction  the  circnmstanees  point  If 
the  particular  defendant  on  trial  had  been 
found  with  a  bag  soon  after  the  commission 
of  the  crime,  it  certainly  would  have  been 
relevant  to  prove  that  an  Investigation  into 
it  revealed  that  it  contained  burglar's  tools. 
Just  so,  when,  soon  after  the  burglary,  he 
was  seen  in  company  with  a  man,  and  an  in- 
vestigation showed  that  this  companion  like- 
ly was  one  of  the  participants  in  the  burgla- 
ry, the  very  association  became  an  appurte- 
nant link  in  the  chain  of  circumstances  show- 
ing his  own  complicity  in  the  crime.  His  con- 
nection with  one  of  the  animate  agencies 
through  which  the  crime  was  probably  com- 
mitted was  as  relevant  a  matter  of  investi- 
gation as  would  have  been  bis  connection 
with  an  Inanimate  agency.  Every  dream- 
stance  which  tended  to  show  that  the  two 
prisoners  were  part  and  counterpart  In  the 
personnel,  so  to  speak,  of  the  crime  (in  which 
from  Its  nature  and  manner  of  commission 
more  than  one  participant  must  have  been 
Involved),  heightened  the  relevancy,  as  to 
each  of  them,  of  every  guilty  badge  found 
upon  the  other. 

2.  The  point  is  made  that  the  evidence  ob- 
tained through  the  search  of  the  persons  of 
the  prisoners  by  the  police  upon  their  arrest 
at  Augusta  was  inadmissible — that  the  ar- 
rests, having  been  made  without  warrant, 
were  Illegal,  that  the  search  and  seizure  were 
unlawful,  and  that  the  defendants  were 
thereby  compelled  to  furnish  evidence  tending 
to  criminate  them  in  violation  of  the  con- 
stitutional guaranty  as  construed  In  the  de- 
cisions of  this  court  in  Hammock  v.  State,  1 
Ga.  App.  126,  58  S.  B.  66,  and  other  similar 
cases.  The  arrests  were  not  unlawful.  By 
Pen.  C!ode  1895,  {  896,  an  ofllcer  may  arrest 
withont  watrant  if  the  offender  Is  endeavor- 
ing to  escape.  The  right  to  arrest  without 
a  warrant  a  suspected  person  apparently 
about  to  escape  Is  broader  in  felony  than  in 
misdemeanor  cases.  Robinson  v.  State,  93 
Ga.  87,  18  S.  B.  1018,  44  Am.  St  Rep.  127; 
Johnson  v.  State,  30  Ga.  426;  Harrell  v. 
State,  75  Ga.  842.  There  were  strong  rea- 
sons for  suspecting  these  persons  of  the 
felony.  They  had  left  the  neighborhood  of 
the  crime  that  night  on  a  fast  train,  and 
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had  already  reached  a  border  city  In  their 
apparent  attempt  to  flee  tbe  state.  Tbe  ar- 
rest was  reasonable  and  Justifiable.  The  ar- 
rest being  legal,  tbe  search  of  their  persons 
was  lawful,  and  the  eridence  obtained  there- 
by was  admissible  against  them. 

3.  Tbe  contention  that  the  prisoners  were 
compelled  to  famish  evidence  against  tbem- 
selves  by  tbe  action  of  the  sheriff  in  asking 
them  for  their  shoes  and  in  taking  the  shoes 
thus  obtained  and  comparing  them  with  the 
tracks  found  near  the  scene  of  the  crime  Is 
answered  by  the  decision  of  the  Supreme 
Court  In  the  case  of  Franklin  t.  State,  69 
Ga.  36,  47  Am.  Rep.  748  (3). 

4.  Tbe  objection  to  the  testimony  of  con- 
ductor Eaker  that  tbe  pass,  membership  cardi 
letters,  etc.,  found  in  possession  of  the  de- 
fendant Thompson  were  bis,  and  that  they 
had  been  taken  surreptitiously  from  his  pos- 
session, on  the  ground  that  this  tended  to 
embarrass  the  defendant  before  the  Jury  by 
showing  his  complicity  in  another  and  inde- 
pendent crime,  is  not  well  taken.  Thompson 
having  nsed  these  papers  In  an  attempt  to 
establish  an  identity  asserted  by  blm.  It  was 
permissible  for  the  state  to  show  that  he 
was  thereby  asserting  a  false  Identity  to  aid 
his  escape,  even  though  by  its  doing  so  an- 
other crime  was  Indicated.  Ray  v.  State,  4 
Ga.  App.  67,  60  S.  E.  816  (3). 

5.  One  of  tbe  grounds  of  the  motion  for  a 
new  trial  in  Thompson's  case  is  that  one  of 
the  Jurors  who  tried  him  was  related  to  one 
of  tbe  stockholders  of  the  bank  of  Shaton, 
and  that  this  fact  was  unknown  to  him  or 
his  counsel  until  after  verdict  If  these  facts 
properly  appeared,  it  wonld  be  a  good  ground 
for  a  new  trial ;  but,  after  carefully  scruti- 
nizing It,  we  do  not  find  the  ground  sufficiently 
supported.  An  affidavit  from  the  Juror  him- 
self showing  the  relationship  is  attached  to 
the  motion.  It  cannot  be  considered.  "As  a 
matter  of  public  policy,  a  Juror  cannot  be 
heard  to  imi)each  his  verdict  either  by  way  of 
disclosing  the  incomi>etency  or  misconduct 
of  his  fellow  Jurors  or  by  showing  his  own 
misconduct  or  disqualification  from  any 
cause."  Bowden  v.  State,  126  Ga.  678,  55 
S.  E.  499.  It  is  otherwise  verified  that,  at 
tbe  time  of  the  hearing  of  the  motion  for 
a  new  trial,  Cox,  to  whom  the  Juror  was  re- 
lated, was  a  stockholder  of  the  bank,  but 
not  that  he  was  a  stockholder  at  the  time 
of  the  trial.  This  is  not  sufficient  The  af- 
fidavit of  tbe  defendant  that  be  did  not 
know  of  tbe  disqualification  of  tbe  Juror  at 
the  time  of  the  trial  is  Imperfect  In  that  It  Is 
not,  entitled  in  tbe  cause.  For  these  reasons 
tbe  trial  Judge  did  not  err  in  refusing  to 
grant  a  new  trial  on  this  ground. 

6.  There  are  other  points  in  the  record. 
We  do  not  deem  it  necessary  to  elaborate 
tbem,  bnt  will  be  content  to  say  that  they  are, 
none  of  them,  well  taken.  The  evidence  fully 
authorized  the  verdict. 

Judgment  affirmed. 


ROYAL  UNION  LIFE  INS.  CO.  v.  McLEN- 

DON.     (No.  1,127.) 
(Court  of  Appeals  of  Georgia.    July  31,  1906.) 

1.  INSUKANCE  —  OonSTBUCTION     OF     POUOT— 
FOBFEITURES. 

Policies  of  insurance  will  be  liberally  con- 
strued in  favor  of  the  object  to  be  accomplifthed, 
and  conditions  and  provisions  therein  will  be 
viewed,  if  ambiguous,  most  strongly  against 
the  insurer.  Forfeitures  are  not  favored,  and 
the  courts  will  be  prompt  to  seize  hold  of  any 
circumstance  appearing  in  the  whole  transac- 
tion that  will  prevent  forfeiture  of  rights  ac- 
cruing to  the  Insured  or  tbe  beneficiary. 

SEd.  Note.— For  cases  In  point,  see  Cent  Dig 
.  28,  Insurance,  |  295.] 

2.  Same— Life  Polict. 

The  policy  of  insurance  in  the  present  case 
appears  from  the  record  to  have  been  in  full  force 
and  effect  at  the  time  of  the  death  of  the  in- 
sured. 
(Syllabus  by  tbe  Court) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  Laura  McLendon  against  the 
Royal  Union  Life  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Brown  &  Randolph  and  J.  J.  Bowden,  for 
plaintiff  in  error.  C.  W.  Smith,  M.  A.  Hale, 
and  S.  B.  Hatcher,  for  defendant  in  error. 

RUSSELL,  J.  Tbe  defendant  in  error 
brought  Suit  against  the  Insurance  company 
to  recover  upon  a  contract  of  insurance  is- 
sued by  the  company  upon  the  life  of  her 
husband.  The  defendant  demurred  to  the 
petition  both  generally  and  specially.  The 
plaintiff,  with  the  permission  of  the  court, 
amended  her  petition  to  meet  tbe  special 
demurrer,  and  thereupon  tbe  trial  Judge 
overruled  the  general  demurrer,  and  excep- 
tion is  taken  to  these  rulings. 

The  record  really  presents  only  one  ques- 
tion: Had  tbe  policy  lapsed  at  the  time 
of  the  death  of  the  plaintiff's  husband?  Or 
to  put  the  question  more  exactly:  Do  tbe 
allegations  of  the  petition  show  that  at  tbe 
time  of  McLendon's  death  the  contract  of 
Insurance  was  a  valid  obligation,  binding  up- 
on tbe  Insurer? 

There  can  be  no  dispute  as  to  the  allega- 
tions of  fact,  because,  for  tbe  purposes  of 
the  demurrer,  the  facts  stand  admitted.  We 
come,  then,  to  determine  the  question  wheth- 
er tbe  policy  had  lapsed  at  the  time  of  Mc- 
Lendon's deatb.  The  issue  must  be  settled 
by  a  consideration  of  the  insurance  policy 
as  a  whole,  including  all  of  Its  terms,  con- 
ditions, and  stipulations,  keeping  always  In 
mind  the  cardinal  rules  of  construction  that 
tbe  whole  contract  must,  if  possible,  be  har- 
monized, and  effect  given  to  tbe  manifest 
intention  of  the  parties  in  Its  execution.  As 
we  have  already  held,  in  Arnold  v.  Empire 
Life  Insurance  Ompnny,  3  Ga.  App.  685,  60 
S.  E.  470  (1):  "Policies  of  insurance  will 
be  liberally  construed  in  favor  of  the  object 
to  be  accomplished,  and  conditions  and  pro- 
visions of  every  contract  of  insurance  will 
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be  strictly  construed  against  the  Insurer  who 
prepares  and  proposes  the  contract  If  a 
policy  of  Insurance  Is  capable  of  being  con- 
strued In  two  ways,  that  Interpretation  should 
be  placed  upon  it  which  is  most  favorable  to 
the  insured,  and,  forfeitures  not  being  favor- 
ed, the  court  should  be  "prompt  to  seize  hold 
of  any  drcnmstance  that  indicates  an  elec- 
tion to  waive  a  forfeiture  or  an  agreement 
to  do  so."*  In  the  presoit  case,  however, 
as  it  appears  to  us,  the  policy  of  insurance 
now  under  consideratloh  Is  so  free  from  am- 
biguity as  to  admit  of  bnt  one  construction. 
The  intention  of  the  parties  to  a  contract 
Is  to  be  ascertained  in  order  that  the  whole 
contract  and  every  part  thereof,  so  far  as 
consistent  with  the  rules  of  law,  may  be 
carried  into  effect.  Hodges  v.  Hall,  5  6a. 
165;  West  v.  Randle,  79  Oa.  28,  3  S.  B.  454; 
Brown  V.  Ransey,  74  Ga.  216.  While  a  con- 
tract of  Insurance  prepared  and  proposed 
by  the  insurer  should  be  most  liberally  con- 
strued in  favor  of  the  Insured,  who  ordinari- 
ly has  no  hand  in  the  preparatlcm  of  the 
contract,  still  it  Is  not  to  be  overlooked  that 
the  construction  which  wUl  uphold  the  om- 
tract  as  a  whole  and  in  every  part  Is  to  be 
preferred,  and  the  whole  contract  should 
be  looked  to  in  arriving  at  the  construction 
of  any  part.  Jaskson  v.  Carswell,  34  Ga. 
281;  Fletcher  v.  Tound.  09  Ga.  592;  Max- 
well V.  Hopple,  70  Ga.  160.  It  is  not  only 
for  the  court  to  construe  the  contract,  but 
it  is  also  the  duty  of  the  court  to  determine, 
as  a  matter  of  law,  whether  a  given  state  of 
admitted  facts  works  a  forfeiture  or  a  lapse 
of  a  policy  of  insurance.  The  decision  of 
the  trial  court  upon  the  demurrer  was  prac- 
tically the  termination  of  the  case,  and  we 
think  that  the  demurrer  was  properly  over- 
ruled. 

Frank  P.  McLendon,  the  deceased,  procured 
the  policy  of  Insurance  in  question  on  the 
8th  of  April,  1899.  The  annual  premium  to 
be  paid  was  $66.20  per  annum.  Under  the 
terms  of  the  policy,  this  premium  was  to  be 
paid  wholly  in  cash,  or  the  company  agreed 
to  advance  the  Insured  each  year  at  his  op- 
tion, $16.55  of  the  annual  premium,  and  re- 
quire only  $49.65  to  be  paid  In  cash.  For 
the  $16.55,  provided  he  desired  that  amount 
advanced  or  loaned  to  him  In  accordance 
with  the  terms  of  the  contract,  the  insured 
was  required  to  execute  an  acknowledgment 
of  Indebtedness,  bearing  Interest  at  5  per 
cent  per  annum.  In  paying  tbe  first  year's 
premium,  McLendon  availed  himself  of  this 
option  and  executed  the  following  acknowl- 
edgment of  Indebtedness:  "I  hereby  ac- 
knowledge that  tbe  Royal  Union  Mutual  Life 
Insurance  Company  of  Des  Moines,  Iowa,  has 
advanced  me  sixteen  and  o'/ioo  dollars,  be- 
ing part  premium  on  policy  No.  6,872,  Issued 
to  me  by  said  company  on  tbe  8tb  day  of 
April,  1899,  for  $1,000.00  at  age  46  on  the 
20-year  endowment  plan  (actuaries  4  per 
cent),  which  amount,  with  any  additional  ad- 
vance stated  on  the  renewal  receipt  and  In- 


dorsed hereon,  and  with  interest  added  an- 
nually at  5  per  cent,  shall  be  a  lien  on  said 
policy  until  extinguished  by  the  surplus  ap- 
portioned thereto,  or  is  otherwise  paid  to  tbe 
company  on  or  before  the  eaA  of  the  accumu- 
lative period  under  said  policy" — dated  April 
8,  1899.  The  premiums  payable  on  April  8, 
1900,  1901,  and  1902,  were  paid  by  the  de- 
ceased, thus  carrying  his  insurance  to  April 
8,  1903,  by  virtue  of  payments  made  by  him. 
No  subsequent  payment  was  made  by  him  or 
in  his  behalf.  He  died  on  March  16,  1905. 
In  addition  to  the  advancements  to  which  we 
have  heretofore  called  attention,  the  company 
hacl  made  small  advances,  tbougih  at  a  slight- 
ly higher  rate,  during  1900,  1901,  1902,  and 
1903,  amounting,  in  all,  to  $52.56,  which  ap- 
pears to  have  been  entered  upon  tbe  original 
obligation  quoted  above,  making  an  Indebted- 
ness of  $69.11,  which,  with  the  interest,  com- 
puted to  be  $8.26,  aggregated  $73.37,  which  on 
June  30,  190(3,  was  the  amount  of  the  indebt- 
edness of  the  insured  to  tbe  company  for 
loans  or  advancements.  One  of  the  stipula- 
tions of  the  contract  is  that:  "At  the  end  of 
the  third  or  any  subsequent  policy  year  all 
premiums  having  been  paid,  this  company 
guarantees:  •••(c)  If  any  premium 
herein  Is  not  paid  when  due  the  same  shall 
be  charged  as  a  loan  against  the  cash  sur- 
render value  if  it  be  suflSdent  The  insur- 
ance will  continue  In  force  so  long  as  this 
fund  will  pay  for  the  same  at  the  term  pre- 
mium rates  of  the  company.  At  any  time  be- 
fore the  expiration  of  this  extended  insur- 
ance, the  insured  may  furnish  satisfactory 
health  certificate  and  pay  arrearages  with 
interest  thereon  and  continue  the  original 
policy  of  insurance  as  though  no  default  in 
payment  had  ever  occurred."  The  loan  and 
cash  surrender  value  are  embodied  In  the 
policy.  The  insured  had  paid  for  four  years. 
As  specified  In  the  policy,  he  was  entitled  at 
that  time  to  a  guaranteed  cash  surrender 
value  of  $108,  so  that  under  the  stipulations 
of  tbe  policy  It  was  the  duty  of  the  company 
to  have  deducted  the  premium  of  $66.45  from 
the  cash  surrender  value  of  $108  In  payment 
of  the  premium  payable  April  8,  1903,  and 
which  would  have  extended  the  insurance  to 
April  8,  1904.  Had  the  company  complied 
with  this  stipulation  of  the  contract  the  poli- 
cy would  have  been  in  force  on  April  8,  1904, 
with  a  cash  surrender  value,  specified  In  the 
policy,  of  $146  less  the  $66.45,  which  had 
been  deducted  to  pay  the  premium  payable 
April  8,  1903,  and  leaving  $79.56  of  guaran- 
teed cash  surrender  value  available  upon  that 
date  with  which  to  pay  tbe  premium  then 
again  due,  of  $66.45,  which  would  have  ex- 
tended the  contract  of  Insurance  to  April  8. 
1905,  nearly  a  month  subsequent  to  the  death 
of  the  Insured,  and  would  have  left  $13  still 
available  upon  the  cash  surrender  value.  So 
it  Is  clear  to  us  that,  so  far  from  the  policy 
having  lapsed,  it  was  within  the  power  of  the 
defendant  company,  and  Its  duty,  under  the 
provisions  of  this  contract,  to  have  kept  the 
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policy  in  force  for  a  longer  period  of  time 
than  the  Inmired  IlTed,  and,  aa  the  rights  of 
the  beneficiary  cannot  be  defeated  by  either 
willful  violation  by  the  defendant  company 
of  Its  contract,  or  even  by  Its  unintentional 
negligence,  we  hold  that  the  policy  was,  at 
the  time  of  the  death  of  the  deceased,  by  the 
very  terms  of  the  contract,  a  valid  policy  of 
Insurance.  It  was  the  evident  Intention  of 
both  parties  to  the  contract,  after  the  pay- 
ment of  three  premiums,  to  provide  for  the 
extension  of  the  contract  automatically  so  as 
to  give  the  Insured  the  benefit  of  his  share  of 
the  surplus  fund,  and.  In  any  event,  to  re- 
ward his  faithfulness  in  paying  three  premi- 
ums by  providing  that  the  guaranteed  cash 
surrender  value  should  provide  protection 
against  forfeitures  as  far  as  tlie  amount  was 
consistent  with  that  result  Each  payment 
thus  made,  according  to  the  company's  own 
contract,  would  Increase  the  amount  of  the 
casta  surrender  value,  though,  of  course,  the 
Increase  not  being  great  enough  to  pay  any 
premium  in  whole,  it  would  only  be  a  ques- 
tion of  time  before  there  would  be  no  cash 
surrender  value  available  for  the  purpose  of 
paying  further  premiums.  In  the  estimate 
we  have  given  above  we  have  taken  the  view 
of  the  case  which,  under  the  facts,  is  the 
most  favorable  to  the  company,  because,  if 
the  company  had  c<xktinued  the  course  of 
dealings  which  had  been  carried  on  by  the 
deceased,  and  bad  advanced  upon  the  certifi- 
cate the  sum  of  |16.55,  annually  to  be  paid 
out  of  the  surplus,  when  a  settlemoit  was 
had  then  there  would  have  been  deducted 
from  the  cash  surrender  value  only  $49.45 
each  year,  Instead  of  $66.56.  Or  if  the  term 
rate  had  been  deducted,  it  appears  that  only 
$36.40  per  annum  could  have  been  taken 
from  the  cash  surrender  value  and  applied  to 
the  extension  of  the  insurance,  which  would 
have  made  the  $108,  considerably  more  than 
sufiSdent  to  pay  the  two  premiums  due  April 
8,  1903  and  1904,  in  which  the  insured  de- 
faulted. 

It  is  Insisted  by  counsel  for  the  plaintifC  in 
error  that,  when  default  was  made  in  t&e 
payment  of  the  premium  which  was  payable 
April  8,  1903,  the  company  had  the  right, 
first,  to  apply  from  the  cash  surrender  value 
the  sum  of  $77.37,  In  payment  of  McLendon's 
obligation  for  advances,  which  would  have 
left  only  $30.63  to  be  applied  upon  the  Insui^ 
ance  premium  at  term  rates,  and  that  thereby 
the  Insurance  could  only  be  extended  to  Jan- 
nary  29, 1904,  more  than  a  year  before  the  In- 
sured died,  by  which  time  the  policy  expired. 
We  are  unable  to  sustain  this  contention.  In 
view  of  the  stipulations  of  the  contract  as  a 
whole.  The  contract  distinctly  recognizes  the 
fact  that  there  Is  a  surplus  fund,  as  well  as  a 
mortuary  fund,  and  the  obligation  of  the  in- 
sured for  the  loan  of  $16.55,  advanced  him 
annually  at  6  per  cent  interest,  is  not  pay- 
able upon  any  definite  day  nor  upon  any  fixed 
contingency ;  but  the  amount  advanced  April 
8,  J899,  together  with  any  additional  advan- 


ces stated  In  the  renewal  receipt  and  indorsed 
thereon,  is  to  be  a  Hen  until  extinguished  by 
the  surplus  apportioned  to  the  policy,  or  un- 
til It  Is  otherwise  paid  to  the  company.  The 
insistence  of  the  plalntlft  In  error  would  de- 
prive the  Insured  of  any  participation  what- 
ever in  the  surplus  fund,  and  yet,  as  appears 
from  the  policy,  the  guaranteed  loan  value,  at 
the  time  that  the  cash  surrender  value  would 
have  been  exhausted  by  the  payment  of  the 
two  premiums  to  which  we  have  heretofore 
alluded,  would  have  been  $228,  while  the  in- 
sured would  only  have  received  the  benefit 
in  all  of  $146  of  cash  surrender  value,  show- 
ing that  there  would  have  been  a  surplus  at 
the  time  that  the  company  was  entitled  to 
make  a  settlement  of  about  $82,  or  more  than 
enough  to  pay  the  company's  advances  of  $77.- 
87.  The  policy  in  question  was  an  endow- 
ment  policy  and  recognized  a  surplus,  In 
which  the  insured  was  entitled  to  participate, 
arising  from  every  premium  except  the  first 
It  Is  probable  that  this  surplus  collected  from 
policy  holders,  over  and  above  the  experience 
cost  of  meeting  mortuary  claims  and  provid- 
ing the  reserve  fund  required  by  law,  was 
far  greater  than  the  amount  indicated  by  the 
difference  between  the  loan  value  and  the 
cash  surrender  value  at  the  end  of  each  year, 
as  stipulated  in  the  policy ;  but  it  is  unnec- 
essary for  na  to  consider  this  view  of  the 
question  or  the  statutes  of  the  state  of  Iowa 
In  reference  thereto,  for  the  reason  that  it  is 
plainly  apparent  to  us,  as  it  was  to  the  Judge 
of  the  court  below,  that  there  was,  and  would 
be,  at  any  time  during  the  application  of  the 
cash  surrender  value  to  the  payment  of  pre- 
miums, so  as  to  automatically  extend  the  in- 
surance, a  sum  sufficient  to  pay  the  advances 
made  to  the  insured  and  for  which  the  com- 
pany held  his  obligation,  In  accordance  with 
its  terms.  The  court  properly  held  that  the 
condition  of  the  contract  as  follows:  "Policy 
Lfablllty.  Any  indebtedness  due  the  company 
by  reason  of  this  policy  (including  any  bal- 
ance of  the  year's  premium)  shall  be  a  first 
Hen  against  any  equity,  right  or  interest  of 
the  insured,  his  heirs  or  assigns  under  this 
policy,  and  such  Indebtedness  shall  first  be 
deducted  in  settlement  of  any  rights  or  privi- 
leges arising  by  virtue  of  this  policy" — ^when 
construed  in  connection  with  the  provision 
with  reference  to  the  payment  of  premiums 
out  of  the  cash  surrender  value,  simply  gave 
the  company  a  Hen  collectible  from  the  amount 
due  the  beneficiary  out  of  the  proceeds  of  the 
IMlicy,  but  conferred  no  right  to  deduct  the 
$77.37  claimed  as  a  lien  from  the  cash  sur- 
render value.  The  advances  made  under  the 
contract  between  the  parties  were  chargeable 
to  the  excess  of  premium  collected  and  the 
dividends  to  be  allowed  during  the  life  of  the 
insured,  and  In  case  of  death  were  to  be  de- 
ducted from  the  total  value  of  the  policy.  If 
it  was  tbe  intention  of  the  parties  that  the 
cash  surrender  value  could  be  applied  to  any 
pre-existing  debt,  or  to  any  purpose  other 
than  the  payment  of  premiums,  as  to  which 
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tbe  insured  bad  made  default,  then  it  stiould 
Iiaye  been  so  stipulated  in  the  contract  of 
Insurance.  The  certificate  of  advancement, 
which  we  have  quoted  above,  Is  equivalent  to 
a  promissory  note,  and  "a  note  accepted  In 
payment  of  a  premium  la  a  separate  and  In- 
dependent transaction,  •  •  •  and  has  no 
relation  to  the  contract  of  Insurance,  except 
as  stipulated  in  such  policy  of  Insurance." 
Arnold  t.  Life  Ins.  Co.,  supra.  In  confirma- 
tion of  this  view,  it  is  stipulated  In  the  policy 
that  "In  case  of  death  the  balance  of  the 
year's  premium,  if  any,  and  any  other  Indebt- 
edness to  the  company  by  reason  of  this  pol- 
icy, shall  be  deducted  from  the  amount  to  be 
paid  hereunder."  Construing  this  with  para- 
graph "c"  of  the  nonforfeiture  clause,  which 
provides  that:  "If  any  premium  herein  Is 
not  paid  when  due  the  same  shall  be  charged 
as  a  loan  against  the  cash  surrender  value, 
•  •  •  and  the  Insurance  will  continue  In 
force  80  long  as  this  fund  will  pay  for  the 
same" — and  t)earlng  In  mind  that  It  was  op- 
tional with  the  Insured  throughout  the  entire 
life  of  the  contract,  even  Including  the  first 
year  (for  which  year  the  premium  was  ap- 
plied wholly  to  expenses),  to  pay  only  $49.65 
In  cash,  It  becomes  perfectly  clear  that  the 
$16.55  annually  advanced  at  the  option  of 
the  Insured  was  merely  a  portion  of  the  ex- 
cess premium  over  and  above  the  actual  cost 
of  Insurance,  which  the  company  was  anxious 
to  lend  the  insured  at  5  per  cent,  interest. 
It  was  virtually  lending  Insured  his  own  mon- 
ey and  charging  him  5  per  cent  for  the  privi- 
lege of  using  it. 

The  trial  judge  committed  no  error  in  over- 
ruling the  general  demurrer.  To  meet  the 
special  demurrer,  there  should,  perhaps,  have 
been  a  more  distinct  averment  as  to  the 
amount  of  premiums  paid.  In  order  to  entitle 
the  beneficiary  to  a  recovery  of  60  i)er  cent 
of  the  premiums  guaranteed  to  her  by  the 
contract  In  the  event  the  Insured  died  wtthtn 
the  20-year  period,  though  we  hardly  think 
this  necessary  In  view  of  the  fact  that  the 
petition  alleges  that  four  of  the  annual  pre- 
miums were  paid,  and  the  policy  specifies  the 
amount  of  each  annual  premium,  and  the  as- 
certainment of  the  50  per  cent  would  be  a 
mere  matter  of  calculation.  Even  if  the  ex- 
act amount  should  have  been  specified,  fail- 
ure to  sustain  the  special  demurrer  as  to  this 
point  should  not  work  a  reversal  of  the  Judg- 
ment overmllng  the  general  demurrer.  G^he 
amendment  can  still  be  made  upon  the  trial. 

Judgment  affirmed. 


TEATES   V.   ROBERSON,    Sheriff.      (No.   1,- 

237.) 
(Court  of  Appeals  of  Georgia.    July  23,  1908.) 
1.  Criminal    Law— Former   Jeopardy— New 
Tbiai.  on  Party's  Own  Motion. 

The  fifth  amendment  of  the  Constitution  of 
the  I'nited  States — "nor  Bhall  any  person  be 
subject  for  the  same  offense  to  be  twice  iput  in 
jeopardy  of  life  or  limb"— has  no  application  in 
this  state  in  a  case  where  a  person  invokes  its 


protection  as  against  a  second  trial  granted  on 
nls  own  motion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Crunlnal  Law,  U  372-375.] 

2.  Uadeas  Oobfus— Gboukds  of  — Fobuek 
Jeopardy. 

The  defense  of  antrefois  acquit  or  convict 
should  be  interposed  on  arraignment,  and,  where 
this  is  not  done,  the  defendant  cannot,  subse- 

Suently  to  his  conviction,  set  up  this  constitu- 
ional  Inhibition,  by  habeas  corpus  proceedings, 
as  a  ground  for  discharge.  The  law  does  not 
contemplate  that  a  writ  of  habeas  corpus  can  be 
converted  Into  a  writ  of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  |  27.] 

3.  Same  —  Review  —  Qdestioks  .Ckbtifikd — 
constit0tionai,  questions. 

Whether  the  act  of  the  General  Assembly 
Of  1896  (Acts  1896,  ^.  44,  |  3),  which  provides 
that  "in  all  cases  decided  by  a  full  bench  of  six 
justices,  the  concurrence  of  a  majority  shall  be 
essential  to  a  judgment  of  reversal,  and  if  the 
justices  are  evenly  divided,  the  judgment  of  the 
court  below  shall  stand  affirmed,"  is  in  contra- 
vention of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  because  it 
deprives  the  citizen  of  the  equal  protection  of 
the  laws,  Is  not  necessary  to  the  oetermination 
of  the  present  case,  and  this  court  declines  to 
certify  the  question  to  the  Supreme  C^urt  tor 
decision. 

4.  Appeal  and  Erbos—Supkbsedeas— Right 
TO  Grant. 

This  court  has  the  right  to  grant  a  super- 
sedeas of  a  judgment  of  a  lower  tribunal  pend- 
ing a  review  of  such  judgment  on  writ  of  error 
to  this  court,  when  necessary  to  the  full  exercise 
of  its  appellate  jurisdiction. 

The  tacts  of  this  case,  set  out  in  the  bill 
of  exceptions,  do  not  warrant  the  grant  of  an 
order  staying  the  execution  of  the  judgment 

Russell,  J.,  dissenting  in  part 

(Syllabus  by  the  C^ourt.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Application  by  J.  S.  Xeates  for  a  writ  of 
habeas  corpus  directed  to  G.  B.  Roberson, 
sheriff.  Application  denied,  and  Xeates 
brings  error.    Afiirmed. 

James  S.  Testes  was  Indicted  in  the  supe- 
rior court  of  Decatur  county,  for  the  crime  of 
murder,  and  on  his  trial  was  convicted  of 
voluntary  manslaughter.  On  appeal  to  the 
Supreme  Court  of  the  state,  he  was  granted 
a  new  trial.  127  Ga.  813,  66  S.  B.  1017.  On 
his  second  trial  under  the  indictment  for 
murder,  he  was  convicted  of  that  offense, 
with  a  recommendation  that  he  be  sentenced 
to  the  penitentiary  for  life.  He  again  filed 
a  motion  for  a  new  trial,  which  being  over- 
ruled, be  sued  out  a  writ  of  error  to  the  Su- 
preme Court  of  the  state,  and  the  judgment 
of  the  lower  court  was  afllrmed  by  operation 
of  law;  the  justices  of  the  Supreme  Court 
being  equally  divided  In  opinion.  129  Ga. 
636,  59  S.  E.  771.  Subsequently,  he  made  an 
application  to  the  judge  of  the  United  States 
court  for  the  Southern  district  of  Georgia  for 
a  writ  of  habeas  corpus,  for  reasons  therein 
set  forth,  which  application  was  refused.  To 
this  judgment  he  sued  out  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States. 
This  last  court  on  May  4.  1908,  affirmed  the 
final  order  in  the  case.    When  the  remittitur 
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from  the  Snpreme  Court  of  the  United  States 
was  made  the  judgment  of  the  District  Court 
on  June  11,  1908,  he  filed  an  application  to 
the  judge  of  the  city  court  of  Macon  for  a 
writ  of  habeas  corpus.  His  application  for 
the  writ  was  denied,  and  to  this  judgment 
be  sued  out  a  writ  of  error  to  this  court. 

His  application  for  the  writ  of  habeas  cor- 
pus made  to  the  judge  of  the  United  States 
District  Court  for  the  Southern  District  of 
Georgia  and  his  application  to  the  judge  of 
the  city  court  of  Macon  set  out  the  same  rea- 
sons for"  the  grant  of  the  writ     These  rea- 
sons are  as  follows:    (1)  That  his  convjction 
of  the  ofTense  of  murder  on  his  second  trial 
in  the  superior  court,  on  the  same   indict- 
ment la  which  he  had  been  previously  convict- 
ed for  the  offense  of  voluntary  manslaughter, 
was  Illegal;  'the  offense  of  voluntary  man- 
slaughter being  a  lesser  grade  of  homicide  and 
included  in  the  charge  of  murder.    That,  not- 
witlistanding  be  had  asked  for  and  obtained 
a  new  trial  when  convicted  of  the  offense  of 
voluntary  manslaughter,  he  could  not  again 
be  put  on  trial  for  the  offense  of  murder,  as 
to  do  80  would  contravene  the  fifth  amend- 
ment   of    the    Constitution    of    the    United 
States;   in  other  words,  that  his  conviction 
of  the  offense  of  voluntary  manslaughter,  on 
his  first  trial  on  the  Indictment  for  murder, 
acquitted  bim  of  the  greater  offense  of  mur- 
der, and  that  the  state,  after -he  had  been 
granted  a  new  trial  by  the  Supreme  Court, 
could  subsequently  place  him  on  trial  only 
for  the  offense  of  voluntary  manslaughter. 
That  bis  trial  on  the  indictment  for  murder 
and  his  conviction  of  voluntary  manslaughter 
operated   as  an  acquittal  of  the  offense  of 
murder.     (2)  As   a   further  ground  for  the 
grant  of  the  writ  of  habeas  corpus,  he  al- 
leges that.  In  the  decision  of  bi^  case  in  the 
Supreme  Court  of  Georgia,   the  justices  of 
that  court  were  equally  divided  in  number, 
three  being  In  favor  of  reversing  the  Judg- 
ment, and  three  for  affirming  it,  and  that 
thereupon   the  judgment  of  the  trial  court 
stood  affirmed,  under  the  provision  of  the 
act  of  the  General  Assembly  of  Georgia,  pass- 
ed December  17,  1886  (Acts  1896,  p.  44,  i  3), 
which  provides  that:     "In  all  cases  decided 
by  a  full  bench  of  six  Justices,  the  concur- 
rence of  the  majority  shall  be  essential  to  a 
judgment  of  reversal,  and  If  the  justices  are 
evenly  divided,  the  judgment  of  the  court  be- 
low shall  stand  affirmed."    He  alleges  that 
this  act  "Is   unconstitutional   and   deprives 
bIm  of  bis  liberty  without  due  process  of 
law  and  without  the  equal  protection  of  the 
law,  contrary  to  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,  be- 
eanse  said  act  deprives   the  citizen  of   bis 
right  to  have  a  judicial  determination  of  bis 
guilt  by  a  reviewing  court."    He  asked  that 
these  constitutional  questions  be  certified  by 
this  court  to  the  Supreme  Court  of  the  state 
for  decision.     When  the  case  was  called  in 
tbis  court  for  argument,  the  plaintiff  In  error 
made  an  application  here  for  a  supersedeas 


of  the  sentence  of  the  superior  court  of  De- 
catur county  until  the  questions  herein  made 
could  be  finally  determined. 

John  R.  i>)oper,  for  plaintiff  in  error.  W. 
E.  Wooten  and  W.  D.  Sheffield,  for  defend- 
ant In  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  1.  It  Is  admitted  by  learned  counsel 
for  the  plaintiff  In  error  that  tbis  court  Is  not 
required  to  certify  to  the  Supreme  Court  the 
question  raised  by  the  first  reason  assigned 
by  him  for  the  writ  of  habeas  corpus;  it 
presenting  no  new  question  of  the  construction 
of  any  constitutional  provision,  but  a  question 
only  as  to  the  application  of  a  constitutional 
provision  to  the  facts  of  this  case,  as  deter- 
mining the  rights  of  the  plaintiff  In  error. 
The  fifth  amendment  of  the  Constitution  of 
the  United  States — "nor  shall  any  person  be 
subject  for  the  same  offense  to  be  twice  jnit 
in  Jeopardy  of  bis  life  or  limb" — has  no  ap- 
plication In  a  state  where,  by  constitutional 
provision,  it  has  been  abrogated  by  the  con- 
dition that  a  person  may  be  again  tried  "on 
his  or  her  own  motion  for  a  new  trial  after 
conviction,  or  In  case  of  mistrial."  'The  Con- 
stitution of  this  state  provides  that:  "No 
person  shall  be  put  in  Jeopardy  of  life,  or  lib- 
erty, more  than  cmce  for  the  same  offense 
save  on  bis  or  her  own-  motion  for  a  new 
trial  after  conviction,  or  in  case  of  mistrial.'* 
Const.  1877,  art  1,  f  1,  par.  8;  Civ.  Code, 
1893,  I  5705.  This  provision  of  the  Consti- 
tution has  been  construed  by  the  Supreme 
Court  in  a  case  directly  in  point:  "The  true 
Intent  and  meaning  of  paragraph  8,  (  1,  art.  1, 
of  the  Constitution,  which  declares  that  'no 
person  shall  be  put  In  Jeopardy  of  life,  or 
liberty,  more  than  once  for  the  same  offense, 
save  on  his  or  her  own  motion  for  a  new 
trial  after  conviction,  or  in  case  of  mistrial,' 
is  that  one  who,  after  conviction  upon  an  in- 
dictment voluntarily  seeks  and  obtains  a  new 
trial  thereon,  becomes  subject  to  another  trial 
generally  for  the  offense  therein  charged." 
Waller  v.  State,  104  Ga.  505,  80  S.  E.  835. 
Waller  bad  been  Indicted  for  the  crime  of 
murder,  and  on  bis  trial  bad.  been  convicted 
of  voluntary  manslaughter,  and  upon  bis  own 
motion  a  new  trial  had  been  granted  him.  It 
was  held  by  the  Supreme  Court  that  he  could 
again  be  tried  for  the  crime  of  murder,  and 
the  conviction  of  Waller  on  the  second  trial 
of  the  offense  of  murder  was  sustained  not 
only  upon  the  ground  that  he  bad  been  grant- 
ed a  new  trial  upcm  bis  own  motion,  and 
thereby  waived  the  constitutional  guaranty 
against  a  second  trial  for  the  same  offense, 
following  the  decision  of  the  Circuit  Court  of 
the  United  States  In  the  case  of  U.  S.  v. 
Harding.  1  Wall.  Jr.  127,  Fed.  Cas.  No.  15,- 
301,  but  his  conviction  was  distinctly  placed 
upon  the  provisions  of  the  state  Constitution 
Itself  that  former  jeopardy  could  not  be 
pleaded  in  bar  of  a  second  trial,  wbere  the 
first  Judgment  had  been  set  aside  and  a  new 
trial  granted  on  the  plaintlfTs  own  motion. 
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This  principle  Is  recognized  as  sound  by  the 
Supreme  Court  of  the  United  States  In  the 
following  language:  "In  our  opinion,  the  bet- 
ter doctrine  Is  that  which  does  not  limit  the 
court  or  jury  upon  a  new  trial  to  a  consid- 
eration of  the  question  of  guilt  of  the  lesser 
offense  of  which  the  accused  was  convicted 
on  the  first  trial,  bat  that  a  reversal  of  the 
Judgment  of  conviction  opens  up  the  whole 
controvert^  and  acts  up<m  the  original  Judg- 
ment as  if  it  had  never  been.  The  accused  by 
bis  own  action  has  obtained  a  reversal  of 
the  whole  Judgment,  and  we  see  no  reason 
why  he  should  not,  upon  a  new  trial,  be  pro- 
ceeded against  as  if  no  trial  had  previously 
taken  place.  *  *  *  If  be  chooses  to  appeal 
from  it  and  to  aSk  for  its  reversal,  he  thereby 
waives,  if  successful,  his  right  to  avail  him- 
self of  the  former  acquittal  of  the  greater  of- 
fense contained  in  the  Judgment  which  he  has 
himself  procured  to  be  reversed."  Trono  v. 
United  States,  199  U.  S.  533,  26  Sup.  Ct.  121, 
50  L.  Ed.  292.  Therefore,  so  far  as  the  state 
of  Georgia  is  concerned,  this  question  is  not 
now  in  open  one.  A  different  rule  prevails 
In  some  of  the  states  which  have  no  conati- 
tutional  provision  on  the  subject  similar  to 
the  one  In  Georgia. 

Again,  the  power  conferred  upon  courts 
to  grant  writs  of  habeas  corpus  does  not  con- 
template that  this  writ  can  be  converted  into 
a  writ  of  error,  and  this  seems  to  be  the  man- 
ifest purpose.  In  80  far  as  the  question  of 
Jeopardy  is  concerned,  of  the  petition  for  the 
writ  in  the  present  case.  This  objection 
should  have  been  made  in  the  trial  court  on 
the  second  trial,  by  a  plea  of  autrefois  acquit, 
and  If  the  plea  had  been  overruled  by  the 
court,  or  if  there  had  been  a  finding  there- 
on against  the  defendant,  the  Judgment  could 
have  been  reviewed  by  the  Supreme  Court  of 
Georgia.  It  is  well  settled  that  the  defense 
of  former  Jeopardy,  or  of  former  acquittal  of 
conviction,  does  not  entitle  the  prisoner  to 
be  discharged  on  habeas  corpus.  21  Cyc.  305; 
Ex  parte  Parks,  93  U.  S.  18,  23  L.  Ed.  787; 
Whltten  V.  Tomlinson,  160  U.  S.  231,  16  Sup. 
Ct  287,  40  li.  Ed.  406. 

2.  The  constitutionality  of  the  act  of  De- 
cember 17,  1906  (Acts  1896,  p.  44,  {  3),  which 
provides  that  in  all  cases  decided  by  a  full 
bench  of  six  Justices  a  concurrence  of  the 
majority  shall  be  essential  to  a  reversal,  and, 
if  the  Judges  are  evenly  divided,  the  Judgment 
of  the  court  shall  stand  afilrmed,  is  asserted 
to  be  unconstitutional,  as  it  deprives  plaintiff 
in  error  of  his  liberty  without  due  process  of 
law  add  without  the  equal  protection  of  the 
law,  contrary  to  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States, 
which  guarantees  to  the  citizen  the  right  to 
have  a  Judicial  determination  of  his  guilt  by 
a  reviewing  court,  and  we  are  requested  to 
certify  the  constitutional  question  thus  made 
to  the  Supreme  Court  of  the  state  for  deci- 
sion. The  constitutional  amendment  creating 
this  court  provides  that:  "Where  in  a  case 
pending  In  the  Court  of  Appeals,  a  question 


Is  raised  as  to  the  construction  of  a  provision 
of  the  Constitution  of  this  state  or  of  the 
United  States,  or  as  to  the  constitutionality 
of  an  act  of  the  General  Assembly  of  this 
state,  and  a  decision  of  the  question  is  nec- 
essary to  the  determination  of  the  case,  the 
Court  of  Appeals  shall  so  certify  to  the  Su- 
preme Court,"  etc  The  attack  made  by  the 
plaintiff  In  error  is  on  the  constitutionality 
of  the  act  of  the  General  Assembly  of  the 
state,  above  noted,  and  If,  In  the  opinion  of 
this  court,  a  decision  of  the  question  thus 
made  is  necessary  for  the  determination  of 
the  case,  it  would  be  our  duty  to  certify  such 
question  to  the  Supreme  Court  for  decision. 
We  do  not  think,  however,  that  the  constitu- 
tionality of  the  act  In  question  Is  necessary 
to  the  determination  of  the  present  case  by 
this  court.  If  this  act  did  not  exist,  the  same 
result  would  necessarily  follow  an  equal  di- 
vision of  the  justices  of  the  Supreme  Court 
as  to  the  questions  made  by  writ  of  error 
to  that  court.  The  burden  is  on  the  plaintiff 
in  error  to  show  error,  and,  where  his  effort 
In  this  direction  results  In  an  equal  division 
of  the  Justices  of  the  court,  he  has  not  suc- 
cessfully carried  this  burdrai,  and  in  no  ev«it 
can  It  be  claimed  that  an  equal  division  of 
the  Justices  of  the  appellate  court  could  ef- 
fect a  reversal  of  the  Judgment  of  the  lower 
court  Such  Judgment  must  necessarily  stand 
afilrmed  in  that  event  Besides,  the  right  to 
review  by  appeal  did  not  exist  at  common 
law  and  is  not  now  a  necessary  element  of 
due  process  of  law.  Even  to  this  day  In 
England  there  Is*  no  right  of  appeal  In  a 
criminal  case,  and  In  this  cquntry  the  state  Is 
not  bound  to  provide,  as  a  part  of  the  admin- 
istration of  Its  criminal  laws,  a  court  of  ap- 
peals for  final  review.  It  is  within  the  dis- 
cretion of  the  state  to  allow,  or  not  to  allow, 
such  appeal,  and,  in  the  exercise  of  this  dis- 
cretion. It  may  provide  the  terms  and  condi- 
tions upon  which  the  Judgment  of  the  lower 
court  may  be  reviewed,  afflnoed,  or  reversed. 
"An  appeal  from  a  Judgment  of  conviction 
Is  not  a  .matter  of  absolute  right  indq>end- 
ently  of  constitutional  or  statutory  provisions 
allowing  such  appeal.  A  review  by  an  appel- 
late court  of  the  final  Judgment  in  a  criminal 
case  was  not  at  common  law,  and  is  not  now, 
a  necessary  element  of  due  process  of  law." 
McKane  v.  Durston,  168  U.  S.  684,  14  Sup. 
Ct  918,  38  L.  Ed.  867. 

8.  This  court  In  our  opinion,  has  the  right 
to  grant  a  supersedeas  in  a  proper  case,  where 
the  ends  of  Justice  require  it  and  where  it  is 
necessary  to  carry  out  its  review  of  the  Judg- 
ment of  an  inferior  tribunal.  Civ.  Code  1895, 
t  5498,  par.  8.  Even  without  statutory  au- 
thority. It  Is  probable  that  this  court  as  a 
Court  of  Appeals,  and  for  the  correction  of 
errors  of  law,  would  have  Inherently  the 
right  in  extraordinary  cases  to  Issue  a  super- 
sedeas for  the  purpose  of  administering  Jus- 
tice pending  the  review  of  the  Judgment  of 
an  inferior  tribunal.  Under  the  facts  set  out 
In  the  bill  of  exceptions  in  this  case,  we  are 
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satisfied  that  neither  the  administration  of 
Justice  nor  the  exigencies  of  the  situation 
woald  Justify  ria  In  granting  a  supersedeas. 
The  facts  as  set  out  by  the  plaintiff  In  error 
lead  to  the  conclusion  that  he  is  not  entitled 
to  have  any  stay  of  the  execution  of  the  sen- 
tence of  the  superior  court  Imposed  upon  him 
on  hia  conviction  of  the  offense  of  murder. 
We  are  persoaded  that  the  appeal  In  this 
case,  although  constitutionally  pretentious, 
is,  in  fact,  frivolous,  and  a  mere  sham  for 
the  piiri>08e  of  delaying  the  administration  of 
the  criminal  law  of  this  state.  Technically 
<-onstdered,  every  question  made  in  the  peti- 
tion for  a  writ  of  haheas  corpus  is  res  adjudl- 
cata.  The  plaintiff  in  error,  according  to  his 
own  statement  as  set  out  In  his  bill  of  excep- 
tions, has  had  accorded  to  him  every  right 
guaranteed  to  him  by  the  Constitution  and 
the  laws  of  the  United  States  and  of  this 
state,  and  he  Is  now  engaged  in  trifling  with 
the  due  administration  of  the  laws  In  an  ef- 
fort to  delay  the  orderly  execution  of  justice. 
Judgment  affirmed. 

RTJSSEIX,  3.  I  concur  in  the  Judgment  of 
the  court  and  in  the  conclusions  of  law,  but 
do  not  Join  in  the  criticisms  of  the  motives  of 
the  plaintiff  in  error. 


BUCK  T.  TIFTON  MFG.  CO.  (No.  1,226.) 
<Conrt  of  Appeals  of  Georgia.  Aug.  4,  1908.) 
Uechakics'  Liens— AcnoN  Aqainbt  Land- 

OWREB. 

A  materialman,  who  has  famished  articles 
to  a  cantractor  for  the  improTement  of  the  real 
estate  of  another,  cannot  maintain  a  separate 
action  at  law  against  the  landowner,  until  he 
has  first  obtained  a  Judgment  against  the  con- 
tractor. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  Si,  Mechanics'  Liens,  f  437.] 

(Syllabus  by  the  Court.) 

Error  ftom  dty  Court  of  Tlfton;  R.  Eve, 
Judge. 

Action  by  the  Tlfton  Manufacturing  Compa- 
ny against  E.  A.  Buck-  Judgment  for  plaln- 
tilf,  and  defendant  brings  error.    Reversed. 

J.  B.  Marrow,  J.  J.  Murray,  and  T.  H.  Par- 
ker, for  plaintiff  In  error.  Fulwood  &  Mur- 
ray, for  defendant  in  error. 

FOWBLIii,  J.  The  materlalihen  furnished 
articles  to  a  contractor  who  was  erecting  a 
bonding  for  the  landowner.  The  contractor 
lived  In  (^Iquitt  county;  the  landowner,  in 
Tift  The  materialmen  brought  suits  on  the 
acoonnt  against  the  contractor  and  on  the  lien 
against  the  landowner  by  separate  simultane- 
ous actions  In  the  counties  of  their  respv^ctive 
residences.  The  landowner  demurred  to  the 
petition  In  the  case  against  him  on  the  ground 
that  no  prior  Judgment  had  been  obtained 
against  the  contractor.  The  court  overruled 
the  demurrer,  and  the  defendant  excepts. 

In  the  case  of  Castleberry  v.  Johnston,  92 
Ga.  409,  17  S.  E.  772,  the  following  language 


oocTirs:  "According  to  the  ruling  of  this 
court  in  Lombard  v.  Trustees,  etc.,  73  Ga. 
322,  the  lien  of  a  materialman  for  lumber  fur- 
nished upon  the  employment  of  a  contractor 
could  not  be  foreclosed  by  a  direct  suit 
against  the  owner  of  the  pronlses,  without 
previously  or  concurrently  suing  the  contract- 
or to  whom  the  lumber  was  furnished."  Look- 
ing to  the  decisions,  both  prior  and  subsequent 
to  the  one  quoted,  we  are  satisfied  that  the 
word  "concurrently"  is  here  used  as  the  equiv- 
alent of  the  phrase  "in  the  same  suit,"  so  far 
as  actions  strictiy  at  law  are  concerned.  Ex- 
cept In  those  cases  where,  by  reason  of  the 
fact  that  both  reside  in  the  same  county,  the 
contractor  and  the  landowner  can  be  Joined 
in  the  same  suit,  or  where  special  reasons 
permit  of  recourse  to  a  court  of  equity,  the 
materialman  should  reduce  his  claim  against 
the  contractor  to  Judgment  before  he  sues  up- 
on it  to  establish  a  lien  as  against  the  land- 
owner. The  requirement  of  Civ.  Code,  1806, 
I  2804,  par.  3,  that  suit  to  recover  the  claim 
must  be  commenced  within  12  months,  relates 
to  the  action  against  the  contractor,  and  not 
to  the  subsequent  proceeding  against  the  land- 
owner. Lombard  v.  Trustees,  supra.  The 
suit  against  the  contractor  Is  In  personam. 
The  one  against  the  landowner  is  in  rem. 
On  the  general  subject,  see  Mauck  v.  Rosser, 
126  Oa.  268,  274,  85  S.  B.  82;  Clayton  v. 
Farrar  Lumber  C!o.,  119  Oa.  37,  45  S.  B.  723 ; 
Philip  Carey  Mfg.  Co.  v.  Viaduct  Place,  1  Ga. 
App.  707,  68  S.  E.  274. 
Judgment  reversed. 


McLAMB  &  CO.  V.  LAMBERTSON.    (No.  1.- 

199.) 
(Court  of  Appeals  of  Georgia.    July  25,  1908.) 

L  EVIDKRCE  —  PABOL   EVIDENCE  AVFECTINO 

Wbitinos. 

Parol  evidence  is  admissible  to  identify  the 
connection  of  a  party  or  a  circumstance  with  a 
written  instrument  sought  to  be  introduced  in 
evidence.  Testimony  that  the  witness  applied 
for  a  homestead  is  not  parol  evidence  as  to  the 
contents  of  the  purported  homestead. 

SEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.20,  Evidence,  t  471.] 
2.  Homestead  —  Recobd  —  Pxbsonai,    Pbof- 

EBTT. 

Where  only  personal  property  is  set  apart 
as  a  homestead  under  section  2827  of  the  Civil 
Code  of  1895,  no  record  of  the  application  is 
required  in  any  county  other  than  that  of  the 
applicant's  residence. 

8.   WOBDS  AND  PHBA8E8— "MABE"— "HOBSE." 

The  word  "horse"  is  {jeneric,  and  includes 
mules  and  asses  as  species ;  but  the  term 
"mare"  is  not  descriptive  of  a  female  of  the 
species  mule. 

[Ed.  Note.— For  other  definitions,  see  note  at 
and  of  caae.] 

4.  Tbial— DiBEcnoN  of  Vebdict. 

It  is  error  to  direct  a  verdict,  unlesR  no 
verdict  can  be  found  other  than  that  leaderfd. 

5.  Homestead  —  Liabii.ities  Enfobceable 
Against— "Matebial  Fubnished  fob  tub 
Benefit  of." 

Neither  an  article  of  necessity  furnished 
for  the  use  of  the  family,  nor  even  stock  feed 
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furnished  to  feed  hones,  which  has  been  set 
apart  as  part  of  a  homestead,  comes  within  the 
constitutional  exceptions  under  wliich  homestead 
property  may  be  subjected  to  sale. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  NashTlUe;  C. 
T.  Hoan,  Judge. 

Chattel  mortgage  foreclosure  by  McLamb 
&  Co.  against  J.  A.  Lambertson,  wherein 
Lambertson  interposed  a  claim  that  the  prop- 
erty levied  on  was  not  bis,  but  held  lu  trust 
for  his  family,  having  been  set  apart  as  a 
homestead  under  Civ.  Code  1896,  |  2827. 
Judgment  for  Lambertson.  and  McLamb  & 
Co.  bring  error.     Reversed. 

Hendricks  &  Christian,  for  plaintiffs  in 
error.    J.  W.  Powell,  for  defendant  In  error. 

RUSSELL,  J.  McLamb  &  Co.  foreclosed 
a  mortgage  of  J.  A.  Lambertson  upon  one 
daric  bay  mare  about  eight  years  old  and 
one  dark  bay  mare  mule  about  six  years 
old,  as  the  property  of  the  mortgagor.  J. 
A.  Lambertson  Interposed  a  claim,  as  head 
of  a  family  consisting  of  himself,  his  wife, 
and  five  children,  alleging  that  the  property 
levied  upon  was  not  bis  property  but  was 
held  in  trust  for  his  said  family,  because 
it  had  been  set  apart  as  a  homestead  by  the 
ordinary  of  Worth  county,  under  the  pro- 
visions of  Becti(Hi  2827  of  the  Civil  Code  of 
1895.  The  mortgagees  also  filed  an  affidavit 
in  aid  of  their  foreclosure,  asserting  that  the 
plaintiffs'  debt  fell  within  one  of  the  classes 
for  which  the  homestead  Is  t)ound  imder 
the  Constitution,  and  amended  their  mort- 
gage foreclosure  by  adding  an  itemized  state- 
ment of  the  articles  for  which  the  mort- 
gage was  given,  and  by  alleging  that  the 
articles  furnished  were  for  the  benefit  of 
the  homestead  exemption,  and  In  the  nature 
of  purchase  money.  Upon  the  conclusion 
of  the  testimony  the  trial  Judge  directed  a 
verdict  finding  the  property  not  subject  to 
the  mortgage.  The  plaintlfTs  in  error  ex- 
cepted by  direct  bill  of  exceptions,  to  the  ad- 
mission of  the  testimony  of  the  witness  Lam- 
bertson, and  of  the  certified  copy  of  the 
homestead,  and  also  to  the  refusal  of  the 
court  to  direct  a  verdict  finding  the  property 
subject,  as  well  as  to  the  ruling  of  the  court 
directing  a  verdict  in  favor  of  the  plaintiff. 

We  shall  first  consider  the  objections  to 
evidence  which  the  court  overruled.  The 
plaintiff  first  objected  to  the  testimony  of 
Lambertson,  to  the  effect  that  be  then  had 
a  family  of  six  children  and  a  wife,  all 
living,  and  that  he  applied  for  a  homestead 
in  Worth  county.  The  objection  urged  was 
that  the  application  for  homestead  was 
the  t>est  evidence.  This  objection  seems  to 
us  without  point  The  witness  was  not 
speaking  of  the  contents  of  the  homestead, 
but  merely  stating  a  preliminary  fact  which 
identified  him  as  the  party  referred  to  in 
the  application,  the  contents  of  which  must 
speak  for  Itself.  The  plaintiffs,  by  their 
amendment,  had  admitted  that  the  claimant 
had  taken  some  kind  of  homestead,  because 


they  alleged  in  their  amendment  that  the 
articles  they  had  furnished  were  furnished 
for  the  benefit  of  the  homestead.  This  plain- 
ly appears  in  the  affidavit  of  A.  F.  Shealy, 
a  member  of  the  plaintiff  firm,  which  was 
filed  April  23,  190&  The  application  direct- 
ed to  the  ordinary  and  approved  by  him  is, 
as  insisted,  the  highest  and  best  evidence 
as  to  what  property,  if  any,  was  set  apart 
as  a  homestead,  and  yet  we  do  not  think 
it  would  have  been  illegal  for  the  court  to 
permit  the  witness  to  be  asked  whether 
he  ever  took  a  homestead.  When  the  certi- 
fied copy  of  the  original  homestead  was 
shown  to  the  witness,  he  was  permitted  to 
testify  that  this  paper  was  a  copy  of  the 
original  paper.  The  objection  urged  was 
that  the  copy  would  speak  for  Itself.  If 
there  is  any  point  in  this  objection,  there 
is  at  least  nothing  hurtful  in  the  ruling 
to  wblch  the  plaintiffs  to  error  exqgpt.  The 
exception  was  that  the  certified  copy  was 
the  best  evidence.  The  court's  ruling  did  not 
conflict  with  this  proposition,  and  the  certi- 
fied copy  was  immediately  thereafter  intro- 
duced, showing  that  one  dark  bay  mare, 
eight  years  old,  of  the  value  of  |150,  and  one 
dark  bay  mare,  six  years  old,  of  the  value 
of  $150,  were  included  in  the  schedule  of 
the  property  attached  to  the  application  for 
homestead,  approved  by  the  ordinary  of 
Worth  county  December  3,  1906,  and  record- 
ed by  the  clerk  of  the  superior  court  of 
Worth  county  January  30,  1907.  The  plain- 
tiffs objected  to  the  certified  copy  upon  sev- 
eral grounds,  and  the  Judge  temporarily 
withheld  bis  ruling.  The  claimant  was  then 
recalled,  and  was  permitted  to  testify,  over 
the  plaintiffs'  objection,  that  the  bay  mare 
and  the  mule  Included  in  the  mortgage  are 
the  same  mare  and  mule  that  were  set  aside 
in  the  homestead.  The  objection  urged  to 
this  testimony  was  that  the  claimant  was 
seeking,  by  parol  testimony,  to  vary  the 
terms  of  a  written  Instnunent;  that  is,  to 
vary  the  terms  of  the  homestead  offered  by 
the  plaintiff.  If  the  objection  had  been  con- 
fined to  the  mare  mule,  the  objection,  for 
reasons  hereafter  stated,  would  have  been 
valid;  but,  as  the  objection  was  only  part- 
ly tenable,  the  court  did  not  err  in  over- 
ruling it  as  a  whole.  The  identity  or  lack 
of  identity  of  an  object  can  be  shown  by 
parol,  regardless  of  the  terms  of  description 
employed,  provided  the  description  in  each 
case  is  legally  Identical.  In  such  a  case  the 
written  description  is  not  affected  or  varied. 
The  soundness  of  this  rule  will  plainly  ap- 
pear when  we  consider  that  two  pieces  of 
property  may  be  described  exactly  alike  in 
two  certain  instruments,  and  may  to  fact 
be  exactly  alike,  and  yet  may  not  be  the 
same  pieces  of  property.  For  tostance,  A. 
may  mortgage  a  walnut  roller-top  desk  to 
B.,  describing  it  minutely.  B.,  upon  fore- 
closing his  mortgage,  might  levy  the  fi.  fa. 
on  a  walnut  roller-top  desk  belonging  to  C, 
made  by  the  some  manufacturer,  and  in  ey- 
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ety  respect  like  the  one  mortgaged  by  A., 
and  yet  A.  might  have  bought  bla  desk  at 
one  time  from  one  salesman,  and  C.  his  at 
another  time  from  another  salesman,  and 
A  and  G.  might  not  be  acquainted  with  each 
other  and  might  never  have  had  a  single 
dealing  with  each  other,  and  their  desks, 
though  Identical  In  physical  appearance, 
might  bear  no  legal  relation  whatever  to 
each  other.  Certainly,  in  such  a  case,  C. 
should  be  permitted  to  swear  that  his  desk 
was  not  the  desk  mortgaged  by  A.  to  B., 
although  the  two  desks  might  be  exactly 
alike  In  every  conceivable  respect 

The  objections  to  the  certified  copy  of  the 
homestead  were:  (a)  That  the  homestead  is 
not  recorded  upon  the  minutes  of  the  home- 
stead record  in  the  clerk's  office  of  the  su- 
perior court  of  Berrien  county,  (b)  That  the 
property  levied  upon  is  not  described  in  the 
homestead,  (c)  That  the  homestead  has  never 
been  supplemented  by  order  of  the  court,  as 
required  by  law.  (d)  That  there  is  no  proof 
showing  that  the  property  levied  upon  is  the 
property  set  apart  In  the  homestead,  (e)  The 
description  In  the  liomestead  and  the  descrip- 
tion In  the  mortgage  show  that  it  Is  quite 
different  property,  and  the  levy  shows  the 
same  fact  We  think  that  these  objections 
were  properly  overruled,  for  the  following 
reasons: 

Where  a  homestead  Is  set  apart  In  land,  or 
where  the  homestead  allowed  under  section 
2827  of  the  Civil  Code  of  1895  consists  partly 
of  land  and  partly  of  personal  property,  the 
homestead  most  be  recorded  in  each  of  the 
connties  where  any  of  the  land  Is  situated 
(Acts  1898,  pp.  51,  52);  but  it  is  only  when 
land  outside  of  the  applicant's  residence  is 
exempted  that  the  homestead  is  to  be  record- 
ed in  any  county  other  than  that  of  the  ap- 
plicant's residence  at  the  time  that  the  home- 
stead is  allowed.  As  there  was  no  property 
except  personal  property  allowed  under  the 
homestead  exemption  in  the  present  Instance, 
the  record  in  Worth  county,  which  was  made 
within  30  days  after  the  approval  of  the  ordi- 
nary, was  sufficient. 

The  objections  from  "b"  to  "f,"  inclusive, 
are  directed  to  a  single  point.  In  the  appli- 
cation for  homestead  the  animals  levied  upon 
are  described  as  "one  dark  bay  mare,  eight 
years  old,  value  $150,"  and  "one  dark  bay 
mare,  six  years  old,  value  $150."  In  the 
mortgage  and  entry  of  levy  the  anfmals  re- 
ferred to  are  described  as  one  bay  mare,  eight 
years  old,  named  Pet,  and  one  bay  mare 
mule,  about  six  years  old,  named  Emma. 
The  point  of  the  plaintiff's  objection  there- 
fore, though  presented  In  several  different 
forms.  Is  that  the  claim  as  to  the  bay  mare 
mule,  named  Emma,  cannot  be  supported  by 
proof  that  a  bay  mare  was  set  apart  as  ex- 
empt  from  levy  and  sale.  Counsel  for  the 
plaintiff  In  error  Insist  in  their  brief  that  the 
"homesteader"  had  evidently  sold  the  dark 
bay  mare  six  years  old,  and  afterwards 
bought  the  bay  mare  mule,  and  that  the  lat- 


ter was  therefore  subject  to  the  mortgage  of 
the  plaintiffs.  As  far  as  Georgia  is  concerned, 
it  was  ruled,  in  Teal  v.  State,  119  Ga.  104,  45  8. 
E.  mi.  Judge  Fish  delivering  the  opinion,  that: 
"It  is  a  matter  of  common  knowledge  and  ob- 
servation that  among  our  people  the  word 
'mare,'  when  used  without  a  word  of  qualifica- 
tion, is  understood  to  mean  a  female  of  the 
horse  8i)erie8.  We  apprehend  that  one  rarely. 
If  ever,  hears  the  expression  'a  mare  horse' 
employed  to  describe  a  female  of  the  species 
horse,  but  that  the  term  universally  used  In 
this  state  for  this  purpose  is  the  single  word 
'mare.'  On  the  other  hand,  when  a  female 
of  the  species  mule  is  intended,  the  expres- 
sion used  is  'a  mare  mule,'  and  when  a  fe- 
male of  the  species  ass  is  Intended,  the  word 
'jenny'  Is  used."  For  this  reason  the  court 
erred  in  directing  a  verdict  finding  the  mare 
mule  not  subject  to  the  fl.  fa. 

Another  point  raised  by  the  record  la  the 
contention  of  the  plaintiff  that  the  property 
levied  upon  Is  not  exempt  because  the  ac- 
count comes  within  the  exceptions  provided 
by  the  Constitution,  and  within  one  of  the 
classes  of  debts  which  may  subject  a  home- 
stead to  sale.  There  Is  nothing  in  the  evi- 
dence upon  this  point  which  would  have  pre- 
vented the  trial  judge  from  directing  a  ver- 
dict The  only  execution  which  can  bring 
homestead  property  to  sale  are  those  based 
upon  taxes,  purchase  money  of  the  property, 
debts  for  labor  done  thereon,  or  material 
furnished  therefor,  or  for  the  removal  of  in- 
cumbrances. The  contention  of  the  plain- 
tiffs in  error  was  that  the  articles  mentioned 
in  their  account  were  material  furnished  for 
the  benefit  of  the  homestead.  We  are  sure 
that,  while  the  sheila  mentioned  in  the  ac- 
count might  have  aided  some  member  of  the 
family  in  hunting  and  killing  game,  and  the 
face  powder  might  have  contributed  to  their 
personal  adornment,  and  the  parasols  might 
have  been  useful  for  protection,  and  the  slip- 
pers useful  for  the  purpose  of  domestic  dis- 
cipline as  to  the  smaller  children,  and  while 
the  broom  might  have  intimidated  even  the 
head  of  the  family,  the  articles  In  the  account 
were  not  sold  or  Intended  as  material  for  im- 
provement of  the  property  set  apart  as  the 
homestead.  It  is  true  there  are  several  items 
of  hay,  oats,  and  other  stock  feed ;  but  taken 
as  a  whole,  they  conlititute  but  a  very  small 
proportion  of  the  account  The  great  bulk 
of  the  account  is  for  articles  of  evident  use 
and  necessity  to  the  members  of  the  house- 
hold, but  the  connection  between  their  person- 
al welfare  and  comfort  and  any  improvement 
or  maintenance  of  the  articles  of  property 
set  apart  as  a  homestead  is  too  dim  and  re- 
mote to  be  discoverable.  In  articles  furnish- 
ed for  Improvement  of  the  homestead,  im- 
provements to  realty  alone  are  Included. 

Judgment  reversed. 

NOTE. 

[a]  A  mare  Is  Included  in  the  term  "horse," 
and    therefore    an    Indictment    for   stealing    a 
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horse  is  satisfied  by  proof  of  stealing  a  mare. 
-(Ark.  ISM!)  State  v.  Gooch,  60  Art  618,  29 

S.  W.  640.  citing  1  Tayl.  Et.  |  290,  and  1 

Bisli.  Cr.  Pioc.  I  620; 
(Cal.  1882)  People  v.  Pico.  62  Cal.  50,  52; 

(1887)  People  v.  Monteith,  73  C3al.  7, 14  Pac. 

373  • 
ail.  1836)  Baldwin  v.  People,  2  111.  a  Scam.) 

304* 
(S.  C'  1811)  State  t.  Dannavant,  3  Brer.  9, 

10,  5  Am.  Dec.  530; 
(Tex.  1856)  Collins  v.  State,  16  Tex.  App.  274, 

281 ;    (1887)  Dayis  t.  State,  23  Tex.  App. 

210,  4  S.  W.  590; 
(Utah,  1880)  People  v.  Butler.  2  Utah,  504. 

[b]  (Ala.  1887)  The  word  "horse"  is  a  ge- 
neric term,  and  includes  mare,  and  hence  the  sub- 
stitntion  of  the  word  "mare"  for  "horse,"  in  an 
amended  complaint  in  an  action  against  a  rail- 
road company  for  killing  a  horse,  is  not  the  sub- 
stitution of  a  new  cause  of  action. — South  & 
N.  A.  R.  Co.  y.  Bees,  82  Ala.  340,  2  South.  752, 
758. 

[c]  (Cal.  1899)  "Horse"  is  a  generic  term, 
and  includes  ordinarily  the  different  species  of 
the  animal,  however  diversified  by  age,  sex,  or 
artificial  means ;  and  hence  a  finding  that  two 
"horses"  were  released  from  a  chattel  mortgage 
Is  a  BofiScient  finding  that  two  "mares"  were  re- 
leased.—Troxler  y.  Buckner,  126  CaL  288,  58 
Pac.  601,  692. 

[d]  (Ga.  1871)  Code,  {  4328,  declares  "horse" 
stealing  shall  inclade  a  mule  and  ass,  and  each 
animal  of  both  sexes,  and  without  regard  to  the 
alterations  which  may  be  made  by  artificial 
means.  Held,  that  the  word  "horse"  as  used 
in  the  statute  excludes  mares,  if  used  in  an 
indictment,  since  .Code,  §  4249,  requires  an 
indictment  to  designate  the  nature,  charac- 
ter, and  sex  of  the  animal,  and  give  some  de- 
scription by  which  its  identity  shall  be  ascer- 
tained.—Taylor  y.  State,  44  Ga.  263,  264. 

[e]  (Ga.  1903)  The  word  "mare,"  when  used 
without  a  word  of  qualification,  is  understood  to 
mean  a  female  of  the  horse  species.— Teal  v. 
State,  119  Ga.  102,  45  S.  B.  964,  965. 

[f]  (Ind.  1843)  "Mare,"  as  used  in  an  Indi- 
ana statute  providing  that  any  person  who  shall 
knowingly  suffer  his  horse,  "mare,"  or  gelding 
to  be  run  in  a  horse  race,  etc.,  shall  be  fined, 
etc..  Should  be  construed  in  its  ordinary  mean- 
ing as  a  female  horse;  and  hence  an  indict- 
ment under  the  statute,  charging  that  the  de- 
fendant suffered  his  "mare"  to  be  run  in  a  cer- 
tain race,  is  not  supported  by  evidence  that  the 
animal  run  was  a  horse,  since  the  word  "horse," 
as  used  in  the  statute,  means  a  stallion. — 
Thrasher  y.  State  (Ind.)  6  Blackf.  460. 

[g]  (N.  C.  1881)  The  term  "horse,"  in  a  bill 
of  sale  of  one  grey  horse,  one  black  horse,  and 
one  grey  mare,  does  not  include  a  black  or  bay 
mare.— Miller  v.  Hahn,  84  N.  C.  226,  229. 

[h]  (Tex.  1873)  Acts  1870,  p.  121,  exempts 
to  every  family  from  forced  sale,  among  other 
things,  two  "horses,"  etc.  Held,  that  the  word 
"horses"  should  be  construed  to  include  geld- 
ings, mares,  or  mules,  all  being  ased  for  the 
same  purpose.  The  object  of  the  Legislature 
in  passing  the  exemption  law  was  manifestly 
to  secure  to  each  family  a  sure  means  of  sup- 
port, and  the  exemption  of  two  horses  was 
evidently  intended  to  protect  family  animals 
used  to  cultivate  the  soil,  and  it  would  not  be 
a  liberal  construction  of  the  legislative  intent  to 
say  that  the  use  of  the  word  "hoiaes"  in  that 
connection  excluded  geldings,  mares,  or  mules, 
since  all  are  used  for  that  purpose.— Allison  y. 
Brookshire,  38  Tex.  199,  201. 

[i]  (Tex.  188.5)  A  "mare"  is  the  female  of 
the  horse  or  equine  genus  of  quadrupeds  (Web- 
ster's Diet.)  so  that  an  indictment  charging  the 
offense  of  sodomy  as  committed  with  a  mare 
sufficiently  charged  the  genus.— Cross  t.  State, 
17  Tex.  App.  476,  478. 


LUKE  y.  CANNON.     (No.  1.160.) 
(Court  of  Appeals  of  Georgia.    July  25,  1908.) 

1.  Witnesses  —  IitPEAcaintRT    of    Pabtt's 

Own  Witness. 

Unless  a  witness  has  deceived  and  entrap- 
ped the  party  introducing  him,  such  party  will 
not  be  permitted  to  discredit  or  impeach  him 
by  proof  of  alleged  former  contradictory  state- 
ments not  made  to  the  party,  but  to  others. 
For  one  to  impeach  his  own  witness,  volunta- 
rily called  by  him,  it  must  appear  that  the  pre- 
vious contradictory  statements  relied  upon  for 
purposes  of  impeachment  were  unknown  to  him. 
and  that  he  was  deceived  and  entrapped,  and 
thus  unwittingly  damaged,  by  statements  dif- 
ferent from  what  he  expected.  It  must  alao 
appear  that  the  party  claiming  to  have  been 
entrapped,  or  bis  counsel,  ascertained  from  the 
witness  himself,  and  not  from  hearsay,  the 
testimony  which  it- was  expected  would  be  eiven 
when  the  witness  was  placed  upon  the  stand. 

[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {{  1214-1219.1 

2.  Evidence— Declarations— Defendant    In 
Fi.  Pa.— Claim  Case. 

Declarations  of  a  defendant  in  fi.  fa.  in  a 
claim  case,  as  to  his  title,  made  after  levy,  are 
inadmissible  for  any  purpose. 

3.  Witnesses  —  Iufeachuent  —  Contbadic- 
toby  Statements — Foundation. 

A  witness  cannot  be  impeached  by  proof 
of  contradictory  statements  until  his  attention 
has  been  directed  to  the  time,  as  well  as  the 
place,  at  which  the  alleged  previous  contradic- 
tory statements  are  alleged  to  have  been  made. 
The  foundation  for  impeachment  by  means  of 
previous  contradictory  statements  is  not  prop- 
erly laid  by  asking  the  witness  as  to  making 
such  previous  contradictory  statements  to  a 
person  different  from  the  one  to  whom  the 
party  attempts  to  show  by  the  impeaching  tes- 
Umony  the  contradictory  statements  were  made. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50.  Witnesses.  {  1242.1 

4.  Same. 

The  evidence  of  previous  contrsdictory 
statements  related  to  have  been  made  by  a  wit- 
ness sought  to  be  impeached  is  not  affirmative 
proof  of  the  contents  of  such  previous  state- 
ments. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  f  1266.1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cairo;  J.  R.  Sln- 
gletary.  Judge. 

Claim  by  Roscoe  Luke  to  property  levied  on 
as  tbat  of  W.  S.  Sherrod,  in  pursuance  of 
the  foreclosure  of  a  laborer's  Hen  In  favor  of 
Joe  Can  Don.  Judgment  for  Cannon,  and 
Luke  brings  error.    Reversed. 

W.  C.  Snodgrass,  for  plaintiff  in  error. 
Ledford  &  Terrell  and  R.  C.  Bell,  for  defend- 
ant in  error. 

RUSSELL,  J.  The  sheriff  of  Grady  coanty 
levied  an  execution  issued  in  pursuance  of  the 
foreclosure  of  a  laborer's  lien  in  favor  of  Joe 
Cannon  upon  certain  personal  property  as  the 
property  of  W.  S.  Sherrod,  and  a  claim  to'  a 
portion  of  this  property  was  Interposed  by 
Roscoe  Luke.  Upon  the  trial  of  the  claim 
in  the  city  court  of  Cairo  (the  Judge  acting 
both  as  Judge  and  Jury),  the  property  claimed 
was  found  subject  to  the  fi.  fa.,  and  the  claim- 
ant excepts  to  this  Judgment     He  excepts. 
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also,  to  certain  mllngB  upon  objections  to 
testimony,  and  these  exceptions  are  preserred 
by  reason  of  the  fact  that  the  bill  of  ezcep- 
tiCHis  containing  these  special  assignments  of 
error  was  certified  within  30  days  after  the 
rulings  complained  of. 

Upon  the  trial  of  the  case  the  claimant 
testified:  That  certain  lumber  levied  upon  on 
the  right  of  way  of  the  Atlantic  Coast  Line 
Railroad  Company  near  Fine  Park,  and  about 
8,000  feet  of  lumber  of  W.  S.  Sherrod  near 
Pine  Park,  which  had  been  levied  upon,  be- 
longed to  him;   that  he  had  paid  for  it,  and 
it  had  actually  been  delivered  to  him  some 
time  prior  to  the  levy  of  the  laborer's  Hen. 
In  accordance  with  the  act  of  1905  (Acts  1005, 
p.  84),  the  Judge  certified  to  certain  addi- 
tional evidence  to  that  related  in  the  original 
bin  of  exceptions,  as  follows:    "The  lumber 
covered  by  my  claim  belongs  to  me,  because 
I  paid  for  sawing  it,  and  it  had  actually  been 
ddivered  to  me  and  was  so  delivered  before  I 
finished  paying  for  It    In  some  instances  I 
paid  direct  to  the  hands  for  the  labor  at  Mr. 
Sherrod's  mill,  by  paying  drafts  drawn  on 
me  payable  to  the  hands.    The  luml>er  was 
delivered  to  me  by  Mr.  Sherrod's  statement 
prior  to  my  paying  him  anything.     At  that 
time  the  lumt>er  was  on  the  right  of  way  of 
the   Atlantic  Coast   Line  Railroad  at  Pine 
Park,  with  the  exception  of  one  car  of  about 
8,000  feet,  more  or  less,  of  1x4,  O'-S"  long. 
This,  Mr.  Sherrod  represented  to  me  was  cut 
and  either  stacked  or  piled  at  bis  mill.    The 
car  I  paid  Mr.  Sherrod  for  was  this  particu- 
lar lumber.     I  had  nothing  to  do  with  the 
oi>eration  of  the  said  sawmill.    I  had  nothing 
to  do  with  the  employment  of  the  hands.    In 
some  instances,  I  paid  them  direct,  because 
Mr.  Sherrod  drew  on  me  In  their  favor.     I 
do  not  think  that  this  was  for  cutting  this 
particular  timber.    I  rather  think  it  was  not 
It  was  not  on  cars  at  time  of  levy.   Mr.  Sher- 
rod was  to  load  the  lumber  on  the  cars  at 
Pine  Park,  Ga.    There  was  no  count  of  the 
lumber  before  the  levy,  only  by  Mr.  Sherrod. 
I  don't  know  exactly  what  It  measured  up, 
but  by  checking  furnished  me  by  the  parties 
who  load  It  on  cars  for  Mr.  Sherrod  it  was 
about  40,000  feet     The  count  made  by  Mr. 
Sherrod  was  to  be  verified  by  my  count  in 
shipping.    Mr.  Sherrod  guaranteed  the  count 
The  lumber  was  not  to  be  delivered  before  It 
was  paid  for,  but  it  was  to  be  cut  before  It 
was  paid  for,  and  it  was  cut  before  I  paid 
him  the  money." 

At  the  conclusion  of  the  claimant's  testi- 
mony, the  plalntur  in  fi.  fa.  introduced  as 
a  witness  Sherrod,  the  defendant  In  fl.  fa. 
Thoogb  Introduced  in  behalf  of  the  plaintiff, 
Sherrod  sustained  the  contention  of  the 
claimant  by  testifying  that  the  lumber  in 
controversy  had  been  paid  for  by  Luke  prior 
to  the  time  of  the  levy,  and  the  lumber  it- 
self delivered  to  Luke  in  consideration  there- 
of. Thereupon  counsel  for  the  plaintiff  In  fl. 
fa.  stated  to  the  court  that  he  had  been  mis- 
led and  entrapped  by  the  witness  Sherrod, 


that  the  testimony  of  this  witness  was  a  sur- 
prise to  him  and  contradictory  to  statements 
made  to  persons  other  than  the  plaintiff  in 
fl.  fa.  or  his  counsel,  that  these  ctmtradlctory 
statements  had  been  communicated  to  coun- 
sel for  the  plaintiff  in  fl.  fa.,  and  that  be  de- 
sired to  Introduce  new  testimony  to  impeadi 
and  contradict  the  testimony  of  Sherrod.  It 
does  not  appear  from  the  original  bill  of  ex- 
ceptions that  any  foundation  for  the  im- 
peachment of  this  witness  was  laid,  but  It 
is  certified,  in  the  supplement  to  the  bill  of 
exceptions,  that  counsel  for  the  plaintiff  in 
fl.  4a.  asked  Sherrod  the  following  question: 
"Did  you  not  In  the  same  room  where  this 
trial  Is  being  held,  tell  me  that  the  lumber 
was  not  to  be  Luke's  lumber  at  all,  but  to 
be  shipped  to  parties  in  Chicago,  on  orders 
given  by  them.  And  did  you  not  show  me 
said  orders  and  state  to  me:  'I  guess  this 
will  show  where  it  was  to  go.'  And  did  you 
not  make  similar  statements  to  D.  B.  Col- 
lins and  T.  D.  Gwaltney?"  To  which  the 
witness  answered:  "I  do  not  recollect" 
Whereupon  the  attorney  for  the  plaintiff  in 
fl.  fa.  stated  In  his  place  that  he  had  been 
entrapped  by  the  witness  Sherrod  by  state- 
ments of  the  witness  previously  made  to  him 
and  to  others  to  the  effect  that  the  lumber 
was  not  to  be  Luke's,  but  only  the  proceeds 
of  the  sale  were  to  be  his.  Three  witnesses 
wiere  then  introduced,  who  testified  that 
th^  had  conversation  with  the  witness  Sher- 
rod concerning  tbe  title  of  the  lumber  levied 
upon,  and  that  tbe  conversations  were  after 
institution  of  the  proceedings  and  after  the 
levy.  To  tbe  testimony  of  each  of  these 
witnesses  counsel  for  the  claimant  objected, 
upon  the  ground  that  the  conversations  with 
Sherrod  were  subsequent  to  the  pendency  of 
the  proceedings  or  litigation  involved,  also 
because  Sherrod  was  a  witness  for  the  plain- 
tiff in  fi.  fa.,  and  also  because  the  statement 
of  counsel  as  to  his  being  entrapped  did  not 
show  a  legal  entrapment,  and,  further,  that 
no  sufBcient  ground  was  laid  for  the  impeach- 
ment of  Sherrod.  These  objections  were  all 
overruled  by  tbe  court  Counsel  for  the 
claimant  also  moved  to  exclude  the  testi- 
mony of  Collins  and  Gwaltney  after  It  had 
been  delivered,  because  the  statements  re- 
lated, as  having  been  made  by  Sherrod  to  the 
witnesses,  were  made  subsequently  to  the 
levy.  The  court  overruled  the  motion  to  ex- 
clude this  testimony,  holding  that  it  was 
admissible  for  the  puri>ose  of  affecting  the 
credibility  of  the  witness  sought  to  be  im- 
peached, in  reference  to  his  statement  in  re- 
gard to  delivering  lumber  to  Luke,  but  tliat 
any  statement  made  by  the  witness  Sherrod, 
the  defendant  in  fi.  fa.,  after  the  levy,  would 
be  inadmissible. 

1.  We  think  that  the  objections  urged  by 
counsel  for  the  plaintiff  in  error  to  the  Intro- 
duction of  testimony  in  relation  to  contradic- 
tory statements  alleged  to  have  been  made  by 
tbe  witness  Sherrod  should  have  been  sus- 
tained, and  that  the  court  erred  in  not  wlth- 
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drawing  this  testimony,  upon  motion,  after 
it  was  introduced.  Section  5290  of  the  -Civil 
Code  of  1895  declares  that:  "A  party  may  not 
impeach  a  witness  voluntarily  called  by  bim> 
except  where  he  can  show  the  court  that  he 
has  been  entrapped  by  the  witness  by  a 
previous  contradictory  statement."  It  must 
appear  that  the  party  or  his  counsel  had  been 
Informed  directly  from  the  witness,  either  by 
hearing  him  spealc  or  swear,  or  by  reading  a 
written  report  of  his  previous  statement  up- 
on the  same  subject  It  has  never  been  rul- 
ed, so  far  as  we  are  aware,  that  counsel  can 
Introduce  a  witness,  and  vouch  for  his  verac- 
ity, and  then  claim  to  have  been  entrapped, 
upon  the  ground  that  he  relied  upon  state- 
ments made  by  the  witness  to  others,  not 
parties  to  the  cause,  which  were  repeated  by 
said  third  parties  to  himself  or  his  client, 
and  that,  relying  upon  this  second-hand  In- 
formation, he  Introduced  the  witness  with- 
out being  apprised  of  what  he  would  really 
testify.  One  who  claims  to  have  been  en- 
trapped by  a  witness,  voluntarily  introduced 
by  him,  must  not  only  show  that  he  expected 
the  testimony  of  the  witness  to  be  different, 
but  that  he  is  surprised  that  the  testimony 
adduced  is  different  from  the  substance  of 
the  statement  made  by  the  witness,  prior  to 
the  trial,  to  himself  or  his  client.  Counsel, 
in  this  case,  stated  that  he  was  surprised, 
and  in  his  statement  covered  one  point  in  the 
case,  so  far  as  the  contradictory  statement  to 
himself  was  concerned,  by  calling  the  atten- 
tion of  the  witness  sought  to  be  impeached 
to  the  place  where  the  alleged  contradictory 
statement  was  said  to  have  been  made;  but 
the  attention  of  the  witness  was  not  called 
to  the  time,  and  the  provisions  of  the  Code 
upon  this  subject  is  that  the  attention  of  the 
witness  sought  to  be  impeached  must  be  call- 
ed, as  near  as  possible,  to  the  time,  place,  and 
other  surrounding  circumstances.  As  to  the 
other  witnesses,  with  reference  to  whom  the 
defendant  In  fl.  fa.  was  interrogated,  tl)e  at- 
tention of  the  witness  was  not  called  to  either 
time,  place,  or  any  circumstance  which  would 
enable  them  to  refresh  their  recollection. 
They  were  merely  asked  If  they  did  not  have 
a  conversation  with  certain  named  witnesses 
upon  a  given  point.  The  attention  of  the 
witneEses  was  not  called  to  the  alleged  pre- 
vious conversation  with  the  witness  Kent  at 
all  in  any  way.  The  law  is  so  particular  In 
its  re(iulrement8  of  caution  upon  tbe  part  of 
one  who  introduces  a  witness  to  the  court, 
and  thereby  vouches  for  his  veracity,  that  a 
strict  show^Ing  Is  required  before  one  will 
be  allowed  to  repudiate  a  witness  voluntarily 
called  by  him,  by  attempting  to  Impeach  him. 
It  is  well  settled,  of  course,  that  one  may 
contradict  his  own  witness  by  showing  the 
truth  to  be  different  from  what  the  particu- 
lar witness  testified.  Cronan  v.  Roberts,  65 
Ga.  C78  (2);  Christian  v.  Railway  Company, 
120  Qa.  317,  47  S.  E.  923;  Moultrie  Repair 
C5o.  V.  mil,  120  Ga.  732,  48  S.  E.  143;  Mc- 
Elmurray  v.  Turner,  86  Ga.  217, 12  S.  E.  359. 


But  "a  party  shall  not  be  permitted  to  dis- 
credit bis  own  witness  unless  he  first  shows 
to  the  court  that  he  has  been  entrapped  by 
previous  contradictory  statements  made  by 
tbe  witness.  It  is  not  sufilclent  that  he  shall 
have  made  contradictory  statements.  Sucli 
statements  must  have  deceived  and  led  the 
party  complaining  to  introduce  him,  and  thus 
unwittingly  to  have  been  damaged  by  state- 
ments different  from  what  he  expected.  Un- 
der such  circumstances,  the  law  permits  a 
party  to  violate  that  statutory  rule  which 
assumes  that  one  who  brings  a  witness  be- 
fore a  court  has,  at  least,  confidence  in  his 
truthfulness."  McDanlel  v.  State,  53  Ga.  254. 
In  that  case  the  Supreme  Court  remarlced 
upon  the  tact  that  the  Solicitor  General  had 
not  stated  that  be  put  up  the  witness  by 
virtue  of  any  false  impression.  This  state- 
ment is  always  necessary  where  one  claims 
to  have  been  entrapped,  because  It  is  conceiv- 
able that  counsel  or  a  party  might  talk  in 
advance  with  a  witness  and  receive  state- 
ments from  him  favorable  to  their  conten- 
tion, and  yet  be  so  well  aware  of  his  un- 
reliability as  to  be  thoroughly  aware  of  the 
uncertainty  of  what  he  might  testify  when 
put  upon  the  stand.  "Unless  a  witness  has 
deceived  and  entrapped  the  party  introducing 
him.  such  party  cannot  impeach  his  credit  by 
evidence  of  his  previous  declarations  at  va- 
riance with  his  sworn  testimony."  Dixon  ▼. 
State,  86  Ga.  754,  13  S.  B.  87.  In  Marsh  v. 
South  Carolina  R.  Co.,  66  Ga.  277,  the  court 
held  that  It  was  not  a  case  of  surprise.  "The 
defendant's  counsel  did  not  profess  to  be  sur- 
prised by  his  having  testified  differently  from 
the  expectations  which  be  had  raised  by  bis 
previous  statements."  GreenleaTs  Evidence, 
S  442. 

2.  Declarations  of  a  defendant  In  fl.  fa.  In 
a  claim  case,  as  to  his  title,  made  after  levy, 
are  inadmissible  for  any  purpose.  Tbe  de- 
fendant In  error  Insists,  however,  in  his 
brief,  that,  though  such  statements  are  gen- 
erally inadmissible,  they  may  be  used  for 
the  purpose  of  impeachment,  and  in  his  sup- 
plemental certificate  the  trial  Judge  stated 
that  he  ruled  that  these  declarations  could 
not  be  used  for  any  other  purpose.  Only 
contradictory  statements  as  to  material  mat- 
ters can  be  used  for  the  purpose  of  impeach- 
ment, and  by  "material  matters"  are  meant 
matters  competent  to  prove  one  side  or  the 
other  of  the  issue,  and  admissible  for  that 
purpose.  If  the  testimony  of  the  defendant 
in  fl.  fa.  as  to  the  title  of  the  property  levied 
upon,  and  which  has  been  claimed  by  another, 
are  Inadmissible,  they  become  immaterial, 
and,  if  Immaterial  and  Inadmissible,  It  would 
not  matter  that  previous  statements  upon 
the  same  subject  were  contradictory  to  those 
made  upon  the  stand.  The  court  should 
therefore  have  sustained  the  objection  of 
counsel  for  plaintiCt  in  error  upon  this  sub- 
ject and  excluded  the  testlmony.- 

3.  The  principle  announced  in  the  third 
headnote  is  laid  down  in  section  5292  of  the 
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OtU  C!ode  of  1895,  and  needs  no  elabordtion, 
except  with  reference  to  the  latter  portion 
of  this  headnote.    It  appears  from  the  ques- 
tion asked  the  witness  Sherrod,  when  the 
ground  for  Impeachment  was  being  laid,  that 
he  was  not  asked  anything  with  reference 
to  the  conversations  with  the  witness  Kent, 
the  witness  Owaltney,  and  the  witness  Col- 
Una.    He  was  only  asked  If  he  did  not  make 
certain  statements  to  counsel  for  the  plaintiff 
in  fl.  fa.  and  similar  statements  to  Owaltney 
and  Collins,  bnt  neither  the  time  nor  the 
place,  nor  the  surrounding  circumstances  of 
the  conversation  inquired  about,  with  Owalt- 
ney and  Collins,  were  suggested  to  the  wit- 
ness so  as  to  glve«hlm  an  opportunity  of  re- 
freshing his  recollection.    So  far  as  laying 
the  foundation  is  concerned,  he  was  not  In- 
fonned  by  the  previous  question,  with  refer- 
«ice  to  the  conversation  with  counsel  for 
tte  plaintiff  in  fl.  fa.,  as  to  when  this  con- 
versation occurred.    So  far  as  any  previous 
statements  to  the  counsel  are  concerned,  the 
Impeachment  was  not  complete  because  no 
statelb«it  or  testimony  on  the  part  of  the 
attorney    appears    in    the    record    detailing 
what  statements,  if  any,  the  witness  sought 
to  be  impeached  had  previously  made  to  him. 
4.  Even  if  It  be  conceded  that  a  proper 
showhag  was  made  that  the  plaintiff  in  fl.  fa. 
and  his  counsel  bad  been  entrapped  by  a 
witness  upon  whose  statements  and  veracity 
they  relied,  and  that  thereafter  the  witness 
by  whom  they  were  deceived  was  success- 
fully Impeached,  still  we  are  constrained  to 
sustain    the    plaintiff    In    error's    exception 
to  the  final  Judgment  in  the  case.    We  are 
compelled  to  hold  that  under  the  un  Impeach- 
ed  evidence,    the   claim    should    have    been 
upheld,  and  the  property  found  not  subject. 
If  all  the  evidence  be  excluded  by  Impeach- 
ment, except  that  of  the  claimant  himself 
(and  this  must  be  done,  if  the  Impeaching 
testimony  was  believed),  then  the  claimant 
established  his  title  to  the  property.     De- 
livery may  be  constructive,  as  well  as  ac- 
tual, and  the  facts  testified  to  by  him,  though 
some  of  the  testimony  might  have  been  ob- 
jected to,   clearly  established   the  fact  that 
he  paid  for  the  lumber  prior  to  the  fore- 
closure of  the  laborer's  lien  and  its  levy. 
It  Is  Insisted  In  the  brief  of  the  learned 
counsel  for  the  defendant  in  error  that  the 
Claimant   admitted  a  prima  facie  case   by 
admitting  the  property  to  be  In  the  posses- 
sion of  the  defendant  at  the  time  of  the 
levy.    This  may  be  true  as  a  matter  of  fact, 
bat  It  does  not  appear  in  the  record  that 
the  claimant   made    any    admission.     The 
original  bill  of  exceptions  simply  purports 
to  give  such  testimony  as  the  plaintiff  in 
error  deemed  material  to  a  clear  understand- 
tog  of  the  errors  complained  of.     Under  the 
role  this  is  all  that  is  required,  and  this 
court  cannot  presume  that  there  was  other 
widence.  or  that  there  was  not  other  evl- 
MMe.    There  Is  no  presumption  either  way, 
628.Ei.-8 


further  than  that  the  plaintiff  in  error  has 
embodied  In  his  bill  of  exceptions  all  he 
desires  considered  by  the  reviewing  court. 
Nor  does  the  supplemental  record,  certified 
by  the  trial  Judge,  contain  any  statement 
that  the  claimant  admitted  a  prima  facie 
case,  or  negative  the  Idea  that  the  plaintiff 
in  fl.  fa.  was  required  to  prove  that  the  prop- 
erty was  in  the  possession  of  the  defend- 
ant at  the  time  of  the  levy.  The  entries  of 
levy  which  appear  In  the  record,  so  far  from 
stating  that  the  property  levied  upon  was  In 
the  possession  of  the  defendant  in  fl.  fa.  state 
that  It  was  on  the  right  of  way  of  the  rail- 
way company.  The  giving  of  bond  by  the 
claimant  admits  nothing  more  than  that 
the  property  has  been  levied  upon. 

On  the  trial  now  under  review  we  think 
that  the  evidence,  the  testimony  of  Luke  not 
being  contradicted,  demanded  a  finding  in 
favor  of  the  claimant,  and,  consequently,  the 
Judgment  of  the  Judge,  finding  the  property 
subject,  was  erroneous. 

Judgment  reversed. 


COPPAGB   V.    STATE.     (No.    1.234.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1908  \ 

1.  Cbikiwai,  Law— New  Tbiait-Newlt  Dia- 

CO VEBSn   BVIDENCB-IMPEACHHEHT  or   WIT- 
NESS. 

The  evidence  upon  the  trial  authorized  the 
conviction  of  the  plaintiff  in  error,  and.  the 
newly  discovered  evidence  behig  impeaching 
only,  this  court  would  not  be  authorizedto  hold 
trial  ^^*  *"**^  *°  refusing  a  new 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  lo,  Criminal  Law,  §{  2331,  2332.] 

2.  Same— Punishment— Recoiojendatiow   bt 

JURY— ApPEAI^EEVIEW— DiSOBETION   AS   TO 

Sentence. 

In  criminal  cases,  where  a  defendant  is 
found  gmlty  of  a  felony,  but  the  jury  recom- 
mended that  he  be  punished  as  for  a  misde- 
meanor, It  Is  within  the  jurisdiction  of  the 
trial  judge  to  act  upon  such  recommendation  or 
to  disregard  it.  as  he  may  deem  proper.  The 
exercise  of  this  discretion  will  not  be  controlled 
where  the  sentence  imposed  does  not  exceed  the 
limits  provided  by  law. 

^^,.^S,'*.-~;^°.''  ^*«*  i"  point.  »ee  Cent.  Dig. 
vol.  14.  Crim^al  Law,  |  2108;  vol.  15,  Crim- 
hial  Law,  {  3073.] 

(Syllabus  by  the  (Tourt) 

Error  from  Superior  (>>urt,  Cobb  County; 
Cfeo.  P.  Gober,  Judge. 

Ponzo  Coppage  was  convicted  of  larceny 
from  a  house  of  money  exceeding  $50  In 
value,  and  he  brings  error.     Afllrmed. 

H.  B.  Moss,  for  plaintiff  in  error.  B.  P. 
Simpson,  Sol.  Oen.,  for  the  State. 

EUSSELL,  J.  Fonzo  Coppage  was  con- 
victed of  larceny  from  the  house  of  money 
exceeding  ?50  In  value,  and  the  Jury  in  the 
verdict  recommended  that  he  be  punished 
as  for  a  misdemeanor.  One  witness  swore 
directly  that  he  saw  Ctoppage  take  the  money 
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in  question  from  the  desk  in  the  pool  room 
of  Baswell,  the  prosecutor.  Other  circum- 
stances appeared  from  the  testimony  which 
would  lead  to  the  conclusion  that  one  Evans 
was  In  some  way  interested  In  the  theft, 
either  as  accessory  before  or  after  the  fact. 
But  the  attempt  to  Impeach  the  witness  who 
swore  that  he  saw  the  plaintiff  in  error 
take  the  money  was  not  successful  before 
the  Jury,  and,  as  this  evidence  covers  every 
phase  of  the  case  and  authorized  the  convic- 
tion of  the  defendant,  other  matters  became 
immaterial.  The  trial  judge  disregarded  the 
recommendation  of  the  Jury  to  punish  as  for 
a  misdemeanor  and  sentenced  him  to  five 
years  in  the  penitentiary.  A  motion  for  new 
trial  was  made  and  overruled,  and  the  plain- 
tiff in  error  excepts  to  this  judgment. 

1.  Outside  of  the  contention  that  the  ver- 
dict is  contrary  to  the  evidence  and  the  law, 
the  defendant  relied  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  by 
which  he  sought  to  impeach  the  witness 
Brown,  and  attempts  to  show  by  the  record 
of  the  subsequent  conviction  of  one  Tom 
Evans  that  he  himself  is  Innocent  The  new- 
ly discovered  testimony  with  reference  to  the 
witness  Brown  Is  impeaching  only.  If  It 
amounts  to  anything  at  all,  and  tbe  fact  that 
Tom  Evans  may  since  have  been  convicted 
of  theft  of  the  same  money  on  a  separate 
indictment  is  of  no  moment  in  the  considera- 
tion of  the  motion  for  new  trial.  Any  point 
as  to  the  quality  and  degree  of  participation 
of  either  of  the  defendants  In  the  offense 
?ould  have  be^i  raised  upon  tbe  trial.  If 
Ooppage  was  the  actual  perpetrator  of  the 
crime,  It  Is  of  no  concern  to  him  that  Evans, 
though  an  accessory,  was  convicted  also  as 
principal  In  the  first  degree.  It  might  have 
afforded  ground  of  complaint  for  Evans,  but 
none  for  Coppage.  If  the  evidence  in  the 
present  case  had  shown  C!oppage  to  be  an 
accessory,  we  might  hold  a  conviction  imau- 
tborlzed;  but  the  evidence  under  review 
showed  him.  If  he  was  guilty  at  all,  to  have 
been  the  principal   thief. 

2.  It  is  insisted  with  great  earnestness 
that  the  judge  made  a  mistake  In  disregard- 
ing the  recommendation  of  tbe  jury,  and  in 
imposing  upon  the  prisoner  sentence  as  for 
a  felony.  It  Is  entirely  discretionary  with  a 
trial  judge  how  much  weight  he  will  attach 
to  the  recommendation  (which  the  jury  is 
permitted  to  make  as  to  certain  felonies) 
that  the  defendant  be  punished  as  for  a 
misdemeanor,  and  therefore  in  such  cases, 
if  he  decides  to  sentence  ss  for  a  felony,  he 
is  remitted  to  the  usual  i;ule,  which  allows 
him  to  Impose  any  term  of  imprisonment 
which  does  not  exceed  that  fixed  by  the  stat- 
ute. Nothing  is  better  settled  than  that  the 
discretion  of  the  trial  judge  in  fixing  punish- 
ment cannot  be  interfered  with  upon  review, 
if  the  sentence  Imposed  is  within  the  limits 
provided  by  law  for  the  particular  offense. 

.Judgment  affirmed. 


McLAURIN  V.  FIELDS.     (No.  1,153.) 
(Court  of  Appeals  of  Georgia.     Aug.  4.  1908.) 

1.  Pleading  —  Deuubbeb — Fi^a  in  Abatie- 

ICENT. 

Where  a  defendant  files  both  a  general  de- 
murrer and  a  plea  in  abatement,  the  trial  judge 
may  consider  either  first,  as  he  deems  proper. 

2.  Costs— DiBuiBSAi,  of  Action — Second  Ac- 
tion— Payment  or  Costs. 

A  plaintiff,  who  has  dismissed  a  suit,  must, 
before  bringing  a  second  suit  for  the  same  cause 
of  action,  either  pay  the  costs  of  the  former 
suit  or  file  a  pauper  affidavit  stating  that  he  is 
unable  on  account  of  his  poverty  to  pay  the 
costs.  Where  there  is  a  failure  to  do  either. 
a  plea  in  abatement  upon  that  ground  should 
be  sustained.  • 

3.  Saue. 

Defendants,  as  well  as  the  officers  of 
courts,  have  a  substantial  interest  in  the  pay- 
ment of  the  costs  of  the  prior  suit.  That  a 
clerk  of  a  city  court  agreed  to  consider  as  paid 
the  costs  in  the  suit,  which  was  dismissed,  and 
to  release  the  plaintiff  from  all  liability  for 
the  costs,  upon  the  oblieation  therefor  being 
assumed  by  another  person,  is  not  a  sufficient 
compliance  with  the  provisions  of  the  law, 
which  require  the  payment  of  the  costs  _aa  a 
prerequisite  to  the  filing  of  a  second  suit  for 
the  same  cause  of  action.  Especially  is  this 
true  where  a  portion  of  the  costs  was  due  to 
the  sheriff,  and  it  was  not  shown  that  the  clerk 
had  authority  in  behalf  of  the  sheriff  to  accept 
payment  otherwise  than  in  money.  The  case 
is  not  altered  by  reason  of  tbe  fact  that  the 
plaintiS^s  counsel  offered  to  give  a  check  in 
payment  of  the  costs. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 

Action  by  W.  P.  Fields  against  J.  A.  Mc- 
Lraurin.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Pottle  &  Glessner,  for  plaintiff  in  error. 
Park  &  Collins,  for  defendant  in  error. 

RUSSELL,  J.  Fields  brought  suit  against 
McLaurin,  alleging  the  breach  of  a  contract. 
The  defendant.  In  addition  to  an  answer  to 
the  plaintiflTs  petition,  had  filed  a  demurrer 
and  a  plea  in  abatement  When  the  case 
was  called  for  trial  the  defendant  Invoked 
the  ruling  of  the  court  first  upon  his  demur- 
rer ;  but  the  court  declined  to  rule  first  upon 
the  demurrer,  and  forced  him  to  trial  upon 
the  plea  in  abatement.  After  hearing  the 
evidence  upon  this  plea,  the  court  directed 
the  jury  to  find  against  the  plea  in  abatement. 
The  court  then  overruled  the  defendant's  de- 
murrer, and  proceeded  with  the  trial,  which 
resulted  In  a  verdict  in  favor  of  the  plalntlfT. 
Tbe  defendant  filed  exceptions  pendente  lite 
to  the  ruling  of  the  'court  in  directing  the 
verdict  in  favor  of  tbe  plaintiff  on  the  issue 
raised  by  the  plea  in  abatement,  as  well  as 
to  the  judgment  overruling  his  demurrer,  aud 
assigns  error  thereon  and  ui)on  the  judgment 
overruling  his  motion  for  new  trial. 

1.  We  find  no  error  in  the  action  of  the 
court  in  submitting  to  the  jury,  before  rul- 
ing upon  tbe  demurrer,  the  issue  raised  by 
the  plea  In  abatement.  A  trial  judge  may 
either  consider  a  general  demurrer  first  or 


Digitized  by 


Google 


6a.) 


MoLAURIN  V.  FIELDS. 


115 


give  precedence  to  a  plea  In  abatement,  at 
h:s  option.  The  determination  of  either  may 
effectuate  a  complete  disposition  of  the  case 
without  a  trial  upon  the  merits.  In  the  pres- 
ent case,  If  the  Judge  had  sustained  the  gen- 
eral demurrer,  or  If  the  Issue  on  the  plea  In 
abatement  had  been  found  In  favor  of  the  de- 
fendant, either  would  have  prevented  the  ne- 
cessity of  a  trial  of  the  case  by  a  Jury  upon 
its  merits. 

2.  We  tblnk  the  Judge  erred  In  directing 
the  Jury  to  return  a  verdict  In  favor  of  the 
plaintiff  on  the  Issue  raised  by  the  plea  In 
abatement  The  laaae  wag  whether  the  plain- 
tiff, who  had  filed  a  previous  suit  upon  Iden- 
tically the  same  cause  of  action,  had  paid  the 
costs  before  filing  this  second  suit .  The  evi- 
dence did  not  authorize  a  finding  that  he  had 
done  so.  While  Civ.  Code  1895,  {  6013,  pro- 
vides tliat  where  a  plaintiff  has  been  nonsuit- 
ed, or  his  suit  dismissed  or  discontinued,  he 
may  recommence  it  on  payment  of  costs,  that 
section  has  been  so  construed  by  the  Supreme 
Court  as  that  be  must  actually  pay  the  costs 
of  the  first  suit  before  filing  the  second,  as 
an  indispensable  prerequisite  to  the  life  of 
the  second  suit  It  seems  at  one  time  to  have 
been  the  opinion  of  the  Supreme  Court,  as 
expressed  In  Atlanta  ▼.  Wilson,  70  Ga.  714, 
and  in  Stirk  v.  Central  R.  &  Banking  Co., 
79  Ga.  495,  6  S.  E.  105,  that  the  Code  pro- 
vision requiring  the  plaintiff  to  pay  the  costs 
was  for  the  benefit  of  the  officers  of  court, 
and  that  payment  of  the  costs  might  be  al- 
lowed even  at  the  time  of  the  trial  of  the 
second  suit  brought  upon  the  original  cause 
of  action.  This  doctrine  has,  however,  been 
expressly  disapproved  In  later  decisions,  and 
upon  the  same  line  the  General  Assembly,  In 
the  act  approved  December  18,  1901,  provid- 
ing for  the  renewal  of  suits  without  the -pay- 
ment of  costs,  enacted  that  where  "the  plaln- 
tiflr  decides  to  recommence  his  suit.  If  he  will 
make  and  file  with  his  petition,  smnmons  or 
other  proceedings,  an  affidavit  in  writing  that 
he  Is  advised  and  believes  that  he  has  good 
cause  for  recommencing  his  suit,  and  that 
owing  to  hia  poverty  be  is  unable  to  pay  the 
<t)sts  that  have  accrued  In  said  case,  •  •  • 
ttie  plaintiff  shall  have  the  right  to  renew 
said  suit  without  the  payment  of  costs,"  etc. 
Thus  it  is  plain  that  not  only  the  Judicial  but 
the  legislative  branch  of  our  state  government 
recognizes  that,  where  an  affidavit  in  forma 
pauperis  is  not  afforded  as  a  substitute  there- 
for, the  costs  must  be  paid  before  a  suit  dis- 
missed can  be  renewed.  That  the  costs  have 
not  thus  been  paid  is  good  ground  for  timely 
plea  in  abatement,  and,  indeed,  In  one  of  the 
eiirller  decisions,  where  the  costs  were  al- 
lowed to  be  paid  npon  the  trial  of  the  second 
8Dit,  It  is  noted  that  no  plea  in  abatement 
liad  been  filed. 

3.  There  was  no  conflict  In  the  evidence 
upon  the  trial  of  the  issue  raised  by  the  plea 
in  abatement  It  was  without  dispute  that 
one  of  the  plalntUTs  counsel,  at  the  time  that  | 


he  carried  to  the  clerk  of  the  court  the  peti- 
tion In  the  suit  now  under  consideration 
and  ascertained  the  amount  of  the  costs  In 
the  prior  suit,  which  he  then  ordered  to  be 
dismissed,  offered  to  give  the  clerk  a  check 
for  the  costs.  It  seems  that  the  clerk  was 
about  to  close  his  office  for  the  day's  busi- 
ness, and  when  the  attorney  asked  him  for  a 
blank  check  the  clerk  told  him  to  hand  him 
the  check  In  the  morning ;  the  clerk's  reason 
being,  as  stated,  that  he  did  not  want  to 
go  into  the  other  room,  which  he  had  locked 
up,  to  find  a  blank  check.  The  clerk  said: 
"We  can  attend  to  that  to-morrow."  Where- 
upon the  counsel  said:  "I  want  It  tmder- 
stood  between  us  that  .the  costs  In  that  case 
are  paid,  and  that  there  Is  a  difference  be- 
tween you  and  me  of  that  amount ;  that  it  Is 
a  personal  obligation  that  I  owe  you."  The 
plaintifTs  counsel  then  handed  him  the  pe- 
tition to  file,  and  the  derk  agreed  to  enter 
the  case  dismissed.  It  also  appeared  from 
the  evidence  that,  of  the  $4  costs  due,  $2 
was  cost  due  the  clerk,  and  $2  was  due  to  the 
sheriff.  There  was  no  evidence  that  the 
sheriff  had  authorized  the  clerk  to  permit 
the  plaintiff's  counsel  to  assume  the  payment 
of  his  coBta  in  lieu  of  paying  money.  De- 
fendants, as  well  as  the  officers  of  courts, 
have  a  substantial  Interest  in  the  payment  of 
the  costs  of  a  prior  suit  That  a  clerk  of  a 
city  court  agreed  to  consider  as  paid  the  costs 
In  a  suit  which  was  dismissed,  and  to  re- 
lease the  plaintiff  from  all  liability  for  the 
costs  upon  the  obligation  therefor  being  as- 
sumed by  another  person.  Is  not  a  sufficient 
compliance  with  the  provisions  of  the  law, 
which  require  the  payment  of  the  costs  as  a 
prerequisite  to  the  filing  of  a  second  suit  for 
the  same  cause  of  action.  Especlfilly  is  this 
true  where  a  portion  of  the  costs  was  due 
to  the  sheriff,  and  it  was  not  shown  that  the 
clerk  had  authority  in  behalf  of  the  sheriff 
to  accept  payment  otherwise  than  in  money. 
The  case  is  not  altered  by  reason  of  the  fact 
that  the  plaintiff's  counsel  offered  to  give  a 
check  In  payment  of  the  costs. 

In  the  present  case,  no  doubt,  the  clerk 
was  perfectly  willing  to  accept  Mr.  Collins* 
check;  but  In  some  instances  the  postiwue- 
ment  of  the  acceptance  of  the  check  might 
be  only  a  gentle  way  of  declining  it  As  the 
costs  were  not  paid,  the  verdict  on  the  issue 
formed  by  the  plea  in  abatement  should  have 
been  In  favor  of  the  defendant  As  this 
would  have  disposed  of  the  present  suit,  all 
that  occurred  thereafter  was  nugatory,  and  It 
is  for  tlmt  reason  unnecessary  to  pass  upon 
the  other  questions  raised  by  the  record. 
That  a  plea  In  abatement  should  be  sustained, 
where  the  costs  have  not  been  actually  paid, 
see  Langston  v.  Marks,  68  Ga.  435,  Sweeney 
V.  Malloy,  107  Go.  83,  32  S.  E.  858,  Johnson  v. 
Central  of  Ga.  Ry.  Co.  119  Ga.  185,  45  S. 
E.  988.  Wright  V.  Jett  120  Ga.  995,  48  S. 
E.  345,  and  Board  of  Education  of  TennlUe 
V.  Kelley,  120  Ga.  479,  55  S.  E.  238. 

Judgment  reversed. 
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FOURAEER  v,  STATE  (No.  1,209.) 
iCourt  of  Appeals  of  Georgia.    Aug.  4,  1908.) 

1.  Cbiminal    Law  —  Appeai,  —  REyusAL    of 
New  T'ltT  at^ 

Where  a  ground  of  a  motion  for  a  new 
trial  based  on  newly  discovered  evidence  is  filed, 
and  a  counter  showing  is  made,  so  that  a 
conflict  arises  as  to  the  material  facts  upon 
which  the  ground  is  based,  a  reviewing  court 
will  not,  except  in  a  case  of  manifest  abuse  of 
discretion,  reverse  the  finding  of  the  trial  judge. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  3067-3071.] 

2.  Sake— Habmless  Ebbob. 

The  admission  of   testimony   favorable  to 
the  defendant  affords  him  no  ground  for  a  new 
trial. 
8.  Witnesses— CBOSS-ExAinRATioN. 

The  trial  judge  has  a  discretion  to  control 
the  right  of  cross-examination  within  reasonable 
bounds,  and  an  exercise  of  this  discretion  ■  will 
not  be  controlled  by  a  reviewing  court  unless  it 
is  abused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  60,  Witnesses,  §{  923-929.] 

4.  Sake— New  Tbiai.. 

Grounds  of  a  motion  for  a  new  trial  should 
be  complete  within  themselves. 

5.  Homicide— AssATTLT  with  Irtekt  to  Knx. 

The  evidence,  though  somewhat  weak  and 
circimistantial,  is,  legally  speaking,  sufficient  to 
support  the  verdict. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  26,  Homicide,  H  543^562.] 

(Syllabus  by  the  Court) 

Error  from  Superior  0>art,  Clinch  (jounty; 
T.  A.  Parker,  Judge. 

Walter  Fouraker  was  convicted  of  shoot- 
ing, and  brings  error.    Affirmed. 

Townsend  &  Dame,  for  plaintiff  in  error. 
John  W.  Bennett  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  errw:  ex- 
cepts to  the  OTerrullng  of  hla  motion  for  a 
new  trial.  The  motion  was  based  in  part 
upon  the  ground  of  newly  discovered  evi- 
dence. One  M.  C.  Kite  swore,  by  affidavit 
that,  at  the  time  of  the  shooting  with  which 
the  defendant  was  charged,  he  was  present 
and  was  looking  at  the  defendant  and  that 
the  defendant  was  standing  near  a  railroad 
crossing  and  within  a  few  steps  of  him, 
and  did  not  fire  any  shot  or  have  any 
gun.  The  prosecutor  was  shot  with  a  gun, 
and,  consequently,  the  evidence  of  this  wit- 
ness would  have  been  very  material,  and  per- 
haps would  have  caused  a  different  result 
upon  another  trial  of  the  case.  If  believed. 
There  were,  however,  affidavits  Introduced 
in  behalf  of  the  state  tending  to  show  that 
the  witness  Kite  was  In  a  different  town  on 
the  night  of  the  shooting,  and  that  therefore 
bis  testimony  was  false. 

1.  Upon  the  hearing  of  a  motion  for  a  new 
trial  and  In  the  consideration  of  a  ground 
of  the  motion,  dependent  upon  newly  dis- 
covered evidence,  where  affidavits  are  intro- 
duced supporting  and  disputing  the  ground 
of  the  motion,  the  trial  judge  is  the  trior 
of  the  facts,  and  It  Is  his  province  to  deter- 
mine the  credibility  of  the  conflicting  facts 
and  contradictory   witnesses.     A    reviewing 


court  will  not  In  any  such  case  control  bis 
discretion  as  to  the  comparative  credibility 
of  the  witnesses- who  testified  In  support  of 
the  motion  and  those  who  swore  to  the  con- 
trary. We  cannot  therefore,  in  the  present 
case,  say  that  the  trial  Judge  erred  In  be- 
Uevlng  Sturges,  Cribb,  Johnson,  and  Tomlln- 
son  in  preference  to  the  witness  Kite.  As 
we  cannot  do  this,  we  cannot  hold  tbat  the 
court  erred  in  overruling  the  ground  of  the 
motion  based  upon  newly  discovered  evidence. 

2.  Even  if  the  court  should  not  have  i)er- 
mltted  the  prosecutor's  testimony  with  refer- 
ence to  what  Swearlngen  said  in  apology 
to  him,  the  error,  if  any,  was  harmless  to  the 
defendant  This  testimony  was:  "I  said: 
'You  Just  come  in  here  and  tell  me  tbat  you 
are  sorry  for  what  you  said,  and  Just  wait 
until  you  are  sober,  and  there  will  be  noth- 
ing of  this.  Go  ahead  and  get  sober.'  He 
then  turned  around  and  said:  'You  are  right 
I  will  go.'  He  then  went  off,  both  of  them, 
and  I  did  not  see  where  they  went"  This 
evidence  was  objected  to  by  counsd  for  the 
defendant  upon  the  ground  tbat  It  was  inad- 
missible and  Immaterial,  and  not  connected 
with  the  assault  for  whlcfa  the  defendant 
was  being  prosecuted.  We  think  that  the 
evidence  shows  pretty  clearly  that  the  de- 
fendant and  Swearlngen  were  together  from 
the  beginning  of  the  quarrel  between  the 
prosecutor  (Allen)  and  Swearlngen  until  after 
Swearlngen  was  killed,  and  the  entire  diffi- 
culty may  be  considered  as  one  transaction; 
but  even  if  this  were  not  the  case,  in  no 
event  could  the  evidence  above  quoted,  which 
tended  to  show  that  Swearlngen  was  inclin- 
ed to  be  pacified,  injure  the  defendant 

3.  The  exception  that  th«  court  erred  In 
permitting  the  Solicitor  General  to  cross- 
examine  a  witness  Introduced  by  him  is  not 
well  taken,  because  it  was  purely  within  the 
discretion  of  the  court  as  to  whether  the 
state's  counsel  should  be  permitted  to  lead 
the  witness  or  to  cross-examine  his  own  wit- 
ness. 

4.  The  sixth  ground  of  the  amended  motion 
for  new  trial  presents  nothing  for  the  con- 
sideration of  this  court  In  that  ground  It 
Is  alleged  that  the  court  erred  In  overruling 
the  defendant's  motion  to  declare  a  mistrial 
upon  the  grounds  stated  In  the  brief  of  evi- 
dence. The  special  reason  why  the  court 
erred  mnst  be  stated,  and  the  specific  error 
must  be  pointed  out  In  the  motion  for  Dew- 
trial  itself,  and  this  court  cannot  look  to  the 
brief  of  evidence  to  acertain  the  grounds  of 
a  motion  for  mistrial. 

6.  After  a  careful  examination  of  the  evl- 
dence,  we  find  that  the  verdict  of  guilty  Is 
amply  supported  by  the  testimony.  Swear- 
lngen (who  was  killed  by  Allen,  the  prosecu- 
tor) and  the  defendant  Fouraker,  as  it  ap- 
pears from  the  evidence,  had  been  making 
threats  and  endeavoring  to  provoke  a  difficul- 
ty with  Allen,  but  bad  gone  away.  Allen's 
house  had  been  shot  into,  and  he  had  felt 
obliged  to  arm  himself  and  take  refuge  in 
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a  darkened  room.  The  condnct  of  the  de- 
fendant and  Swearlngen,  during;  the  after- 
noon, had  been  such  as  tended  to  terrify 
Allen,  who  not  only  knew  both  men  well,  but 
was  familiar  with  their  voices.  Allen  had 
left  his  darkened  room  and  returned  to  his 
store  room,  which  was  lighted,  and  was  pre- 
paring to  close  up  when  two  men,  whom  he 
took  to  be  Fonraker  and  Swearlngen,  started 
up  his  steps.  He  saw  Swearlngen's  pistol 
and  warned  him  to  go  back  and  lay  down 
the  pistol.  As  Swearlngen  would  not  grant 
this  request,  Allen,  who  had  his  gun  leveled 
upon  Swearlngen,  asked  one  KUbum,  who 
was  In  the  store,  to  go  around  and  get  the 
pistol,  and  just  as  he  did  so  Allen  was  shot 
by  a  gnn  from  the  outside,  and  almost  im- 
mediately he  fired  his  gun,  and  Swearlngen 
fell.  From  the  circumstances  testified  to 
by  all  of  the  witnesses,  no  other  Inference 
could  reasonably  be  drawn,  than  that  Fonr- 
aker was  the  man  who  shot  Allen  with  a 
shotgun.  Fouraker  and  Swearlngen  were 
together  all  of  the  afternoon,  Fouraker  with 
a  double-barrd  shot-gun,  and  Swearlngen 
with  a  pistol.  They  were  Inseparable,  and 
both  of  them  discharged  their  weapons  re- 
peatedly. No  one  else  was  connected  with- 
Swearlngen  In  bis  disorderly  conduct  and 
In  his  attacks  upon  Allen,  and  It  seems  plain, 
as  testified  by  one  of  the  witnesses  who  heard 
the  remarks  of  some  one  who  was  with 
Swearlngen,  that  It  was  the  intention  of  the 
defendant  to  have  Swearlngen  "raise  a  row," 
whereupon  he  would  do  the  killing.  More 
than  one  witness  swore  to  threats  made  by 
the  defendant  in  connection  with  the  prosecu- 
tor's refusal  to  sell  certain  goods  to  Swearln- 
gen on  credit  The  evidence  being  circum- 
stantial, the  jury  might  have  been  authorized 
to  acquit  the  defendant  if  the  evidence  had 
pointed  to  any  one  other  than  this  defendant 
as  the  man  who  fired  the  shot;  but  in  our 
opinion  the  Jury  could  not  reasonably  enter- 
tahi  any  other  supposition  than  that  the  de- 
fendant was  the  person  who  shot  Allen,  nor 
were  they  authorized,  under  the  law,  to  find 
this  shooting  to  be  any  lesser  offense  than 
that  of  assault  with  intent  to  murder. 

So  far  as  the  absence  of  the  defendant  dur- 
ing the  trial  Is  concerned,  the  point  Is  not 
properly  presented  for  our  consideration.  It 
is  not  made  one  of  the  grounds  of  the  mo- 
tion for  new  trial,  and  the  only  reference  to 
the  subject  Is  in  the  brief  of  evidence  of 
which  it  forms  no  proper  part 

Judgment  affirmed. 


ROSE  V.  STATE. 

R.  M.  ROSE  CO.  V.  SAME. 

(Nos.  990,  991.) 

(Court  of  Appeals  of  Georgia.    July  31,  1908.) 

1.  Intoxicattno   Liquobs— Offenses— Solio- 

inwo  Obdess  ii»  Pboiiibited  Places. 

Section  428  of  the  Penal  Code  of  1895.  which 

prohibits  the  soliciting  or  taking  of  orders  for 

the  sale  of  intoxicating  liquors  in  counties  where 


such  sales  are,  by  law,  prohibited,  is  a  police 
regulation,  necessary  for  the  effective  enforce- 
ment of  the  state's  prohibitory  regulations.  The 
act  forbidding  soliciting  orders  for  Intoxicating 
liquors  is  not  afFected  oy  the  extension  of  the 
scope  of  its  operations,  caused  by  the  passage 
of  the  general  prohibition  act 
2.  Same— "Solicit  Pebsokaixt  ob  bt  Agent" 
—Venue  or  Offense. 

By  the  terms  of  section  428  of  the  Penal 
Code  of  1895,  the  solicitetion  or  taking  of  or- 
ders for  the  sale  of  intoxicating  liquors  is  for- 
bidden, whether  the  solicitation  is  by  the  seller 
personally,  or  whether  the  solicitor  is  only  an 
agent  of  the  seller.  To  solicit  the  sale  of  in- 
toxicating liquors  by  letter  or  circular  is  a 
crime,  if  the  letter  Is  Intended  to  be  delivered, 
and  is  in  fact  delivered  as  intended,  in  any  coun- 
ty in  this  state. 

(a)  The  term  "solicit  personally"  Includes  any 
act  done  by  the  seller  himself,  which  may  tend 
to  effect  a  sale,  as  contrasted  with  any  like 
act  "by  ai(  agent"  of  the  seller,  tending  to  » 
similar  result 

(b)  Whether  a  solicitation  is  personal  or  by  an 
agent  is  not  dependent  upon  tne  personal  pres- 
ence of  the  solicitor,  but  upon  whether  the 
means  of  s(dicitation,  whether  oral  or  in  writ- 
ing, are  used  by  an  agent  or  by  the  principal 
himself.  The  solicitation  of  orders  by  mall  for 
the  sale  of  intoxicating  liqnors  is  personal  solici- 
tation, if  the  seller  himself  In  person  writes  or 
mails  the  letter  received  by  the  prospective 
buyer. 

fE^  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  189.] 

(c)  The  venue  of  a  crime,  committed  by  mail, 
is  at  the  point  where  the  matter  transmitted  by 
mail  is  delivered  and  takes  effect  Where  a 
sale  of  intoxicating  liquors  is  solicited  by  a  com- 
munication, written  or  printed,  and  mailed  in 
one  state,  as  no  crime  is  committed  until  the 
delivery  of  the  letter  in  the  state  where  such 
solicitation  is  forbidden,  the  courts  of  the  county 
where  the  letter  is  received  by' the  addressee  of 
such  letter  and  Its  contents  are  ascertained  have 
jurisdiction  of  such  offense. 

8.  CbiminAx  Law— Poweb  to  Punish. 

The  state  may  punish  for  a  crime  commit- 
ted through  the  mails  as  a  medium,  without  Id 
any  sense  impinging  the  undoubted  ri^ht  of  the 
national  government  to  control  the  mails.  Free- 
dom to  use  the  mails  does  not  extend  to  their 
use  as  a  means  of  committing  crime. 

4.  Intoxicatino    Liquobs— Poweb  to   Con- 
TBOL  Traffic— States. 

"The  general  power  of  the  states  to  control 
and  regulate,  within  their  borders,  the  business 
of  dealing  in  or  soliciting  orders  for,  the  pur- 
chase of  intoxicating  liquors,  is  beyond  ques- 
tion." Delamater  v.  South  Dakota,  205  U.  S. 
93.  27  Sup.  Ct.  44T,  51  L.  Ed.  724. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  4.] 

5.  Coumebce  —  Intebfebence   with  Inteb- 
statk  Coumebce. 

Under  the  provisions  of  the  Wilscm  bill,  a 
statute,  which  (in  aid  of  a  police  regulation  pro- 
hibiting the  sale  of  intoxicating  liquors  withia 
a  state  or  any  portion  thereof)  prohibits  the  so- 
licitation of  orders,  is  not,  for  the  reeison  that 
such  statute  conflicts  with  the  power  of  Congress. 
to  regulate  and  control  interstate  commerce,  void 
as  to  orders  solicited  in  said  state,  although  the- 
seller  and  the  liquor  to  be  sold  may  both  be  ini 
another  state,  because  such  regulation  in  no> 
wise  encroaches,  upon  the  power  of  Congress  to- 
control  interstate  commerce.  The  exercise  of 
such  state  regulation,  so  far  from  being  in  con- 
flict with  the  power  of  Congress  to  regulate  in- 
terstate commerce,  is  exprcs.sly  allowed  by  law. 
Act  Aug.  8.  1890,  c.  728,  26  Stat.  313  (U.  S. 
Comp.  St.  1901,  p.  3177). 

[Ed.  Note.— For  cases  in  point  see  Ctent  Dig. 
vol.  10,  Commerce,  {  92.]  ^  ^  ■ 
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6.  Iktoxicatinq  Liquors  —  OrFENSEa— Per- 
sons LiiABif — Corporations. 
.  A  cor^ration  may  be  indicted  and  punished 
for  any_  violation  of  law  by  its  servants  and 
agents  in  the  conduct  of  its  business,  which  it 
commands  or  ratifies.    That  the  servant  may  al- 
so be  punished  does  not  relieve  the  corporation. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  A.  W.  File,  Judge. 

Randolph  Rose  and  the  R.  M.  Rose  Com- 
pany were  separately  convicted  of  soliciting 
orders  for  intoxicating  liquor  In  a  county 
wherein  the  sale  of  Intoxicating  liquor  is 
prohibited  by  law,  high  license,  or  otherwise. 
In  violation  of  Pen.  Code  1895,  i  428,  and 
they  bring  error.    Affirmed. 

L.  Z.  Rosser  and  J.  L.  Anderson,  for  plain- 
tUTs  In  error.  Sam  P.  Maddox,  SoL  Gen., 
for  the  State. 

RUSSELL,  J.  The  plaintiffs  in  error  were 
accused  in  two  presentments,  which  are  prac- 
tically identical.  Demurrers  were  filed  In 
both  cases,  and  the  plaintiffs  in  error  ex- 
cept to  the  judgment  of  the  superior  court 
overruling  their  demurrers.  As  the  same 
points  are  presented  in  both  bills  of  excep- 
tion, they  will  be  considered  together. 

The  defendants  In  the  court  below  were 
accused  of  the  violation  of  section  428  of 
tbe  Penal  Code  of  1895,  which  forbids  the 
solicitation  or  taking  of  orders  for  intoxicat- 
ing liquors  in  any  county  In  this  state  where 
the  sale  of  such  liquors  Is  prohibited  by 
law,  high  license,  or  otherwise.  Each  pre- 
sentment contains  two  cotmts  charging  the 
offense  of  misdemeanor.  We  quote  so  much 
of  each  count  as  is  material.  In  the  first 
count  it  Is  alleged  that  the  defendants  in 
Bartow  county  unlawfully  did  "solicit  per- 
sonally and  by  agent  the  sale  of  spirituous, 
malt,  and  intoxicating  liquors  in  said  county 
of  Bartow,  where  the  sale  of  said  liquors 
Is  prohibited  by  law,  high  license,  and  other- 
wise, •  •  •  said  soliciting  being  made  by 
and  through  the  United  States  mail,  by  mail- 
ing letters  to  citiisenei  of  Bartow  county  from 
the  city  of  Chattanooga,  Tenn.,  containing 
self -addressed  envelopes,  order  blanks,  and 
other  printed  and  written  matter  soliciting 
the  sale  of  said  liquors,  said  letters  having 
been  mailed  and  delivered  to  W.  A.  Cleveland 
and  L  W.  Alley  In  Bartow  county  and  other 
citizens  of  Bartow  county  whose  names  to_ 
the  grand  jurors  are  unknown."  In  the  sec-' 
ond  count  of  the  presentment  It  Is  alleged 
that  the  defendants  were  guilty  of  the  of- 
fense of  misdemeanor,  for  tbe  reason  that 
they  did  "solicit  personally  and  by  agent  the 
sale  of  spirituous,  malt,  and  intoxicating 
liquors  in  said  county  of  Bartow,  where  the 
sale  of  said  liquors  la  prohibited  by  law, 
high  license,  and  otherwise,  •  •  •  said 
soliciting  being  made  by  and  through  the 
United  States  mall  by  mailing  letters  to 
citizens  of  Bartow  county  from  the  city  of 
Chattanooga,  Tenn.,  containing  self-address- 


ed envelopes,  order  blanks,  and  other  printed 
and  written  matter  s<rilclting  tbe  sale  of 
said  liquors,  said  letters  having  been  mailed 
to  W.  A.  Cleveland  and  A.  W.  Alley  In  Bar- 
tow county,  •  •  •  said  liquors  then  and 
there  being  In  Chattanooga,  In  tbe  state  of 
Tennessee,  and  to  be  shipped  to  said  Cleve- 
land and  Alley  from  Chattanooga,  where 
the  said  Randolph  Rose  and  R-  M.  Rose  Com- 
pany, at  the  time  of  said  soliciting,  bad  a 
place  of  business  where  they  were  engaged  in 
selling  said  liquors." 

The  defendants  demurred  to  tbe  present- 
ments upon  the  following  grounds:  First 
That  tbe  Indictment  set  fortb  no  offense  im- 
der  tbe  laws  of  Georgia.  That  it  is  not  a 
crime  under  the  laws  of  the  state  of  Georgia 
to  solicit  the  sale  of  intoxicating  liquors 
not  personally  or  by  agent,  but  through  the 
United  States  mail  from  a  point  without 
to  a  point  within  the  state.  Second.  That 
the  indictment  shows  on  its  face  that  tbe 
defendants  were  prosecuting  a  legal  busi- 
ness, are  not  violating  any  penal  law  of  the 
state  of  Georgia,  have  done  no  act  in  the 
county  of  Bartow,  state  of  Georgia,  elthc 
Iier^nally  or  by  agent,  but  that  they  only 
mailed  certain  documents,  therein  mentioned, 
in  tbe  state  of  Tennessee,  which  is  not  a 
crime  under  the  laws  of  the  state  of  Georgia. 
Third.  That  the  indictment  shows  upon  its 
face  that  the  defendants  are  engaged  in  an 
interstate  business  not  prohibited  by  the  Con- 
stitution or  laws  of  tbe  United  States  and 
not  subject  to  be  Interfered  with  by  the  laws 
of  Georgia.  Fourth.  That  the  indictment 
shows  upon  its  face  that  the  defendants  are 
using  the  United  States  malls  for  legal  ends 
and  the  conduct  of  a  legal  business,  and  it 
is  Incidental  to  interstate  commerce.  Fifth. 
That  the  indictment  shows  upon  its  face  that 
the  defendants  are  not  guilty  of  any  crime  or 
penal  offense,  in  that  soliciting,  through  tbe 
United  States  mall,  orders  for  tbe  sale  of 
liquors  in  Bartow  county,  Ga.,  to  be  shipped 
from  Chattanooga,  In  the  state  of  Tennessee, 
is  a  lawful  use  of  the  United  States  mails, 
and  is  incidental  to  interstate  commerce, 
namely,  the  sale  and  shipment  from  tbe  state 
of  Tennessee  into  the  state  of  Georgia. 
Sixth.  That  if  the  laws  of  Georgia  under- 
take to  make  criminal  the  solicitation  of  tbe 
sales  of  liquors  by  mailing  letters  from  with- 
out the  state  to  persons  within  the  state, 
such  liquors  to  be  sold  and  shipped  from 
without  the  state  to  persons  within  the  state- 
ordering  the  same,  such  laws  are  void  as 
contravening  section  8,  subd.  3,  art  1,  of  the 
Constitution  of  the  United  States. 

The  foregoing  statement  embraces  the  sub- 
stance of  the  points  presented  in  the  demur- 
rers of  both  defendants  alike.  The  R.  M. 
Rose  Company  also  demurred  upon  tbe 
ground  that,  being  an  artificial  person,  it  is 
not  subject  to  Indictment  nor  punishable  for 
tbe  criminal  offense  set  out  in  this  Indict- 
ment    Other  than  the  one  last  stated  (and 
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which  will  be  last  conBldered)  the  demurrers 
raise  three  main  points:  First.  That  the 
solicitation  of  orders  for  whisky  by  mall  Is 
not  forbidden  by  the  terms  of  section  428 
of  the  Penal  Code  of  1895,  for  the  reason 
that  to  solicit  by  mall  cannot  be  to  solicit 
'twraonally"  and  Is  not  included  in  that 
term.  Second.  That  even  If  such  solicitation 
be  a  violation  of  the  law,  when  the  point 
from  which  the  letter  is  sent  and  the  point 
where  the  letter  is  received  are  both  within 
the  same  state,  yet  the  statute  Is  without 
effect  where  the  letter  is  sent  from  another 
state,  because  to  give  the  law  effect  would  be 
to  Interfere  with  interstate  commerce  and  an 
Incident  to  interstate  commerce,  as  well  as  to 
Interfere  with  the  power  of  Congress  to  con- 
trol the  postal  service.  Third.  That,  if  It 
be  held  that  the  solicitation  of  sales  of  liquor 
by  mall  from  without  the  state  to  a  person 
within  the  state  comes  within  the  provUion 
of  section  428  of  the  Penal  Code  of  1895, 
when  the  liquor  to  be  sold  Is  to  be  shipped 
from  without  the  state  to  persons  within 
the  state,  then  section  428  of  the  Penal  Code 
of  1895  is  void  as  contravening  the  power  of 
Congress  to  regulate  commerce  among  the 
several  states. 

The  questions  raised  by  this  record  present 
issues  of  the  tilghest  importance  to  the  peo- 
ple of  this  state  as  well  as  of  the  gravest 
legal  Import  It  Is  clear,  upon  the  one  hand, 
that  the  intention  of  the  General  Assembly, 
in  the  passage  of  the  general  prohibition  act 
of  1907  (Acts  1907,  p.  81),  will  be  largely 
frustrated  and  brought  to  naught  if  it  be 
held  that  liquor  dealers  have  only  to  es- 
tablish themselves  beyond  the  borders  of  this 
state  and  carry  on  a  mail  order  business  in 
which  their  stock  of  goods  is  without  the 
state,  instead  of  within  its  borders.  Upon 
the  other  hand,  if  the  sale  of  intoxicating 
liquors  comes  within  the  same  category  as 
other  objects  of  Interstate  commerce,  or  if  it 
Is  so  held  by  the  federal  courts,  no  state  can 
prevent  this.  The  sale  of  liquor  is  a  legiti- 
mate business,  where  it  has  not  been  placed 
nnder  statutory  ban,  and  it  is  not  within  the 
purview  of  our  duties,  nor  our  purpose  at 
this  time,  to  discuss  the  moral  aspect  of 
either  the  sale  or  use  of  intoxicating  liquors. 
We  shall  deal  only  with  the  legal  aspect  of 
the  case;  that  is,  with  that  legal  restriction 
or  prohibition  which  is  In  the  nature  of  police 
r^folatlon.  We  recognize,  also,  that,  the  sale 
of  liquor  being  a  legitimate  object  of  inter- 
state commerce,  no  state  statute  ean  stand 
which  encroaches  in  any  degree  upon  the 
prerogative  of  Congress  to  regulate  commerce 
betweoi  the  states.  We  recognize  that  the 
Constitution  of  the  United  States  and  laws 
of  the  United  States  in  pursuance  thereof 
are  the  supreme  laws  of  this  state,  and,  so 
far  as  the  writer  is  concerned,  he  feels  no 
little  pride,  as  a  Georgian,  in  the  fact  that 
tbe  framers  of  our  Constitution  took  the 
pains  to  embody  in  the  organic  law  of  this 
state  a  clear  declaration  of  Georgia's  para- 


mount allegiance  to  the  federal  Constitution 
and  laws. 

The  growth  of  the  conviction  that  total 
prohibition  was  the  best  regulation  of  intoxi- 
cating liquors  was  gradual  in  this  state. 
Prior  to  the  passage  of  the  local  option  act, 
numerous  counties  had,  by  local  laws,  some 
directly  and  others  by  high  license,  prohibi- 
tory in  amount,  abolished  the  sale  of  intoxi- 
cating liquors  within  their  borders.  By  the 
passage  of  the  act  which  prohibited  the  man- 
ufacture, sale,  barter,  giving  away  to  Induce 
trade,  etc.,  of  any  alcoholic,  malt,  spirituous, 
or  intoxicating  liquors,  approved  August  6, 
1907,  the  Legislature  of  Georgia  intended,  as 
a  matter  of  police  regulation,  to  prohibit  the 
sale  of  all  intoxicants  in  this  state.  Every 
device  by  which  the  unlawful  use  of  liquors 
In  this  state  could  be  supplied,  which  were 
suggested  to  legislative  Ingenuity,  Is  guarded 
against  In  the  act  last  above  referred  to.  It 
cannot  be  conceived  that  the  legislative  con- 
templation extended  only  to  the  prevention  of 
sales,  for.  If  so,  this  would  have  worked  mere- 
ly to  derive  the  public  treasury  ot  a  large 
income,  devoted  to  the  cause  of  public  lu- 
structlon.  Whether  wisely  or  not,  the  Legis- 
lature must  have  determined,  either  upon  the 
ground  of  public  health,  public  peace,  or  the 
public  morality,  or  having  all  of  them  In 
view,  tliat  it  was  best  as  a  matter  of  inter- 
nal police  regulation  of  the  state  that  Intoxi- 
cating liquors  should  be  placed  under  the  ban 
of  the  law.  It  Is  not  to  be  denied  that  the 
law  is  sweeping  and  drastic.  This,  however, 
only  goes  to  make  more  manifest  the  inten- 
tion of  the  lawmakers  and  to  accentuate  our 
duty  as  a  court  to  enforce  this  manifest  in- 
tention. We  have  given  to  each  question  in- 
volved most  serious  consideration.  No  ques- 
tion can  be  more  Important  than  some  of 
those  Involved  In  the  present  writ  of  error. 
The  very  right  of  the  sovereign  state  to  con- 
trol its  Internal  police  regulations  is  called 
in  question.  If  the  contention  of  the  plain- 
tiffs in  error  is  correct,  tlien  the  state  is  pow- 
erless to  prevent,  by  the  enforcement  of  abso- 
lute prohibition,  the  evils  it  apprehends  from 
the  sale  of  intoxicants  within  its  borders.  It 
can  prevent  Its  own  citizens  from  soliciting 
sales  within  its  borders,  but  the  arm  of  the 
state  Is  powerless  to  prevent  nonresidents 
from  a  similar  violation  of  Its  policy.  It  can 
prevent  its  own  citizens  from  lighting  the 
fires  of  crime  by  inducing  those  to  buy  who 
otherwise  might  not  do  so,  but  cannot  prevent 
citizens  of  Tennessee  and  Alabama  from 
shooting  arrows  of  fire,  which  may  cause  the 
same  combustion.  The  state,  according  to 
this  contention,  may  keep  down  fire  set  out  by 
its  own  citizens,  but  cannot  protect  our  homes 
in  Georgia  from  being  set  on  fire  by  showers 
of  lighted  arrows  shot  from  Florida  and  Ten- 
nessee. 

1.  Keeping  in  mind  the  provisions  of  the 
Wilson  act  and  various  decisions  of  the  Su- 
preme Oouft  of  the  United  States  construing 
It,  it  is  our  deliberate  opinion  that  section 
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423  of  the  Penal  Code  of  1895  of  tbls  state, 
wbich  prohibits  the  soliciting  or  talcing  of  or- 
ders for  the  sale  of  intoxicating  liquors  in 
counties  where  such  sales  are  prohibited,  Is  a 
salutary  police  regulation,  necessary  for  the 
effective  enforcement  of  the  general  prohib- 
itory statute  of  1907.  It  was  considered  nec- 
essary when  in  only  a  portion  of  the  counties 
In  the  state  prohibition  had  become  effective 
by  local  option.  If  prohibition  was  effective 
In  only  one  county  (and  particularly  if  it  were 
a  border  county),  it  seems  to  us  that  a  non- 
resident solicitor  would  be  as  much  liable  as 
a  solicitor  who  was  a  resident  of  this  state. 
In  no  view  of  the  case  therefore  can  the  'ef- 
fect of  section  428  of  the  Penal  Code  of  1895 
be  affected  by  reason  of  the  fact  that  the 
practical  effect  of  the  passage  of  the  prohibi- 
tion law  of  1907  has  l)een  to  extend  the  scope 
of  the  territory  within  which  section  428  be- 
comes operative. 

2.  The  initial  question  to  be  considered  in 
the  determination  of  this  case  is  whether  sec- 
tion 428  of  the  Penal  Code  of  1895  forbids  the 
solicitation  of  orders  for  whisky  or  other  in- 
toxicating liquors  by  mail  in  any  case;  that 
is  to  say,  whether  it  would  be  a  violation  for 
A.  B.,  living  and  doing  business  in  Atlanta, 
Ga.,  to  solicit  by  letter,  mailed  in  Atlanta. 
Oa.,  an  order  for  whisky  from  C.  D.,  living 
In  Elberton,  Ga.  We  must  necessarily  consider 
this  phase  of  the  question  first,  because,  if 
the  solicitation  for  the  sale  of  Intoxicants  by 
mail,  through  a  letter  which  is  delivered  in  a 
county  where,  by  law,  the  sale  of  said  intox- 
icants is  prohibited,  be  no  offense,  where  the 
solicitation  by  mail  begins  and  ends  within 
the  Jurisdiction  of  this  state,  then  it  would  be 
unnecessary  to  consider  the  questions  raised 
and  argued  at  length  as  to  whether  the  de- 
fendants could  be  convicted  because  their  let- 
ten  were  written  and  mailed  in  the  state  of 
Tennessee.  If  it  is  not  a  violation  of  the 
law  to  solicit  the  purchase  of  intoxicating 
drinks  by  mail,  when  the  solicitation  is  ini- 
tiated and  also  included  within  the  state, 
there  can  in  no  event  be  an  unlawful  solicita- 
tion within  the  terms  of  section  428,  where 
the  United  States  mail  is  used  as  the  medium 
of  communication  between  him  who  desires 
to  sell,  and  him  who  might  be  induced  to  buy, 
intoxicating  liquors  within  a  county  where 
the  sale  has  been  prohibited.  Section  428  of 
the  Penal  Code  of  1896,  as  amended  by  the 
act  of  1897  (Acts  1897,  p.  39),  is  as  follows: 
"If  any  person  shall  sell,  contract  to  sell, 
take  orders  for  or  solicit  personally  or  by 
agent,  the  sale  of  spirituous,  malt  or  intoxi- 
cating liquors  in  any  county  or  town  or  mu- 
nicipal coifporatioa  or  militia  district  or  other 
place  where  the  sale  of  such  liquors  is  pro- 
hibited by  law,  high  license  or  otherwise,  be 
shall  be  guilty  of  a  misdemeanor."  Section 
428  was  taken  originally  from  the  act  of 
1883  (Acts  1893,  p.  115),  which  act,  in  its  first 
section,  also  contained  what  Is  now  section 
420.  We  mention  this  fact  because  in  the  ar- 
gument considerable  stress  is  laid  on  the  lan- 


guage of  section  429  as  sustaining  the  argu- 
ment that  the  original  act  applies  only  to- 
solicitations  made  by  one  in  person,  and  that 
for  that  reason  the  solicitation  of  sales,  re- 
ferred to,  whether  It  be  by  the  seller  himself 
or  by  his  agent,  must  be  by  personal  visit  to- 
the  locality  where  such  sales  are  prohibited. 
The  language  of  section  429  is:  "The  fore- 
going section  does  not  prevent  the  furnishing 
of  such  liquors  to  persons  In  such  prohibition, 
counties  upon  purchases  made  of  licensed, 
dealers  tai  such  liquors  outside  of  and  not  so- 
licited or  contracted  for  in  said  prohibition 
counties.  Nor  does  it  prevent  the  soliciting 
of  orders  from  licensed  druggists  and  practic- 
ing physicians."  It  will  be  found,  upon  ex- 
amination of  the  original  act  of  1893,  that 
section  429  is  merely  a  proviso  to  the  provi- 
sions of  the  only  enacting  section  of  the  orig- 
inal act,  the  dominant  pun^se  of  which  wa»- 
to  make  the  law  effectual  in  those  counties 
where  the  will  of  the  people  had  decreed  that 
intoxicating  liquors  should  no  longer  be  sold. 
In  our  opinion  the  use  of  the  words  "per- 
sonally or  by  agent,"  in  the  act  of  1893,  if 
not  entirely  superfinous,  can,  in  no  event,, 
be  construed  as  restricting  the  meaning  and' 
effect  of  the  word  "solicit"  to  personal  solic- 
itations only.  It  must  be  remembered  as  a 
notable  historlal  fact  that  originally  many  of 
the  strongest  prohibitionists  were  not  skilled 
lawyers,  and  vice  versa.  The  words  "person- 
ally or  by  agent"  were,  no  doubt,  inserted, 
not  with  the  wish  of  restricting  the  meaning 
of  the  word  "solicit,"  but  in  the  attempt  to 
broaden  it  And  when  we  consider  that  the 
Intention  of  the  act,  to  which  we  have  al- 
ready referred,  was  to  make  criminal  the 
introduction  of  Intoxicants  from  a  county 
where  the  sale  of  such  intoxicants  was  legal 
into  a  county  where  the  sale  was  prohibited, . 
It  is  readily  to  be  seen  that  while  the  solic- 
itation which  was  made  penal  could  be  a- 
personal  solicitation,  it  was  none  the  less 
made  a  crime  for  any  person,  either  himself' 
or  by  an  agent,  in  any  way,  to  solicit  the  sale  - 
of  intoxicating  liquors  where  it  was  prohib- 
ited by  law.  The  use  of  the  word  "personal- 
ly" is  more  of  a  reference  to  the  doctrine 
that  in  misdemeanors  all  who  participate 
in  any  way  In  the  commission  of  a  criminal 
act  are  principals,  than  a  reference  to  the- 
means  which  might  be  employed  to  solicit 
sales.  The  L^islature  declared  in  effect,  in 
tbls  secticm  what  has  always  been  the  policy 
of  this  state  with  reference  to  the  violation 
of  its  liquor  laws  (as  to  sales  under  license 
and  to  minors),  that  thfe  solicitor  should  be 
responsible  for  the  act  of  his  agent  at  his. 
peril,  as  well  as  that  the  agent  should  be 
criminally  responsible  for  his  own  act  The 
clear  meaning  of  the  act  of  1893,  so  far  as-- 
soliciting  is  concerned,  is  that  the  person 
who  sells  intoxicating  liquors  or  solicits  its- 
sale  In  a  prohibition  county  shall  be  respon- 
sible, whether  the  act  is  committed  by  him- 
self individually  or  by  any  person  who  is 
his  agent — it  matters  not  what  may  be  tbe- 
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means  employed  by  either  to  effect  the  il- 
legal solicitation.  Our  view  is  sustained 
and  strengthened  by  the  provisions  of  section 
420,  which  was  originally  a  part  of  the  same 
act,  and  elucidates  the  true  intention  of  the 
Legislature,  for  the  act  proceeds  to  say  that 
licensed  dealers  outside  of  prohibition  coun- 
ties, who  have  not  solicited  sales,  may  fur- 
nish intoxicating  liquors  to  persons  in  pro- 
hibition counties,  and  yet  in  this  provision 
there  la  no  r^>etitlon  of  the  words  "person- 
ally or  by  agent."  There  is  here  no  limi- 
tation placed  on  the  word  "solicit"  as  would 
have  been  If  the  word  "solicit,"  in  tlie  earlier 
part  of  the  act,  had  been  intended  to  be 
restricted  to  solicitations  made  in  person. 
The  lawmakers  had  already  said,  in  section 
1  of  the  act,  that  any  solicitation,  whether 
made  by  the  seller  or  by  an  agent  of  his, 
was  unlawful,  and,  having  thus  defined  what 
it  meant  by  the  word  "solicit,"  the  Legisla- 
ture proceeded  to  say,  by  proviso  in  the  same 
wction,  that  one  who  bad  not  solicited  could 
famish  liquors,  even  in  prohibition  counties, 
upon  unsolicited  purchases  made  of  them. 
This  permission,  of  course,  granted  nothing 
and  amounted  to  nothing  (except  that  it  may 
be  used  to  illustrate  the  meaning  placed 
by  the  General  Assembly  upon  the  word  "so- 
licits as  qualified  by  the  words  "personally 
or  by  agent")f  because  It  has  never  been 
made  penal  to  purchase  intoxicating  liquors, 
and  the  sellers  referred  to  were  licensed 
dealers  in  the  counties  of  their  places  of 
business. 

It  is  further  to  be  noted  that  the  language 
"personally  or  by  agent"  is  not  repeated  aft- 
er the  word  "solicit,"  in  the  provision  of 
the  act  of  1893  relating  to  licensed  druggists 
and  practicing  physicians.  On  the  contra- 
ry, the  language  used  clearly  disclosed  that, 
in  using  the  words  "personally  or  by  agent," 
In  the  portion  of  the  act  which  is  now  sec- 
tion 428,  the  Legislature  was  referring  only 
to  the  fact  that  the  solicitation  might  be 
done  either  by  a  principal  or  bis  agent,  and 
not  to  the  means  which  might  be  employed 
in  order  to  solicit,  for  the  ian^ruage  employed 
is:  "The  soliciting  of  orders  from  licensed 
druggists  and  practicing  physicians."  This 
is  not  interdicted  by  the  act,  no  matter  what 
means  may  be  employed  either  by  the  princi- 
pal or  by  the  one  employed  as  his  agent  to 
solicit  sales  in  his  behalf. 

The  learned  counsel  for  plaintiffs  In  error 
insist  that  the  word  "personally"  'is  the 
keynote  In  determining  what  the  act  forbids, 
and  quote  various  liquor  laws  from  which  it 
Is  absent  to  support  the  statement  that  "it 
is  a  stranger  to  the  state's  liquor  laws." 
They  insist  that,  if  section  428  had  read  "if 
any  person  shall  sell  or  solicit  the  sale  of 
spirituous  liquors,"  etc.,  the  family  resem- 
blance to  the  rest  of  the  state's  liquor  laws 
would  have  been  preserved.  It  is  true,  as 
stated  by  counsel,  that  the  word  "personal- 
ly" is  not  to  be  found  elsewhere  In  the  liq- 
uor laws  of  the  state,  but  there  Is  not,  for 


that  reason,  any  force  in  the  argrument  that 
the  Legislature  intended  only  to  forbid  per- 
sonal solicitations,  unless  it  can  be  said  that 
the  word  "personally"  also  qualifies  the  word 
"agent."  Even  a  mere  superficial  reading 
will  disclose  that  this  is  not  true.  The  agent, 
then,  could  solicit  In  any  manner  he  saw  fit, 
and,  even  in  this  view,  the  most  that  could 
be  said  would  be  that  the  principal  could  not 
be  found  guilty  unless  he  In  propria  per- 
sons, and  by  personal  presence  and  solicita- 
tion In  the  prohibition  county,  violated  the 
law,  and  yet  one  who  is  his  agent,  as  the 
word  "agent"  necessarily  refers  back  to  the 
word  "solicit,"  if  he  in  any  manner  solicits 
a  sale,  would  be  guilty,  though  his  principal 
would  not.  It  is  not  to  be  presumed  that  any 
Legislature  intended  to  create  such  an  an- 
omaly as  this. 

We  have  already  referred  to  the  fact  that 
acts  are  frequently  presented  and  pressed  to 
passage,  whose  authors  are  not  skilled  in 
the  use  of  such  language  as  will  convey  most 
aptly  the  thought  desired  to  be  expressed, 
and  yet  the  language  of  the  section  now  un- 
der consideration  is  very  similar  to  that  of 
the  statute  forbidding  the  sale  of  liquor  to 
minors,  and  was,  no  doubt,  intended  to  ex- 
press exactly  the  same  thought,  as  the  lat- 
ter statute  forbids  "any  person  by  himself  or 
another"  to  sell  or  furnish  intoxicating  liq- 
uors to  minors.  Pen.  Code,  1886,  i  444.  The 
same  thing  is  true  of  section  446  of  the  Pen- 
al Code,  which  forbids  any  person  who  keeps 
or  carries  on,  "either  by  himself  or  by  an- 
other," a  barroom,  to  employ  a  minor  in  the 
barroom.  Other  statutes  of  the  state,  upon 
other  subjects,  use  the  same  language — "any 
person  who  shall  by  himself  or  another." 
This  is  nothing  more  than  a  warning  to  the 
entire  citizenry  of  the  state  that  principals 
and  accessories  are  alike  punishable.  We 
have  no  difficulty  therefore  in  holding  that  it 
was  the  Intention  of  the  Legislature  (In  order 
to  make  the  prohibition  laws  of  those  coun- 
ties that  might  adopt  them  effective)  to  ab- 
solutely prohibit  the  encouragement  of  pur- 
chases of  Intoxicating  liquors  in  counties 
which  had  prohibited  the  sale,  by  any  kind 
or  form  of  solicitation,  except  that  licensed 
sellers  might  solicit  orders  from  licensed 
druggists  and  practicing  physicians.  As  the 
buying  of  liquor  had  not  been  made  a  crime 
(even  if  the  sale  were  made  In  a  prohibition 
county,  and  were  unlawful),  and  as  the  Leg- 
islature, no  doubt,  considered  that  it  could 
not  punish  the  purchaser,  and  therefore  could 
not  prevent  purchases  from  being  made,  liq- 
uor dealers  who  had  not  solicited  the  order 
were  given  permission  to  furnish  purchasers 
who  had  come  to  them  unsolicited,  as  a  re- 
ward for  their  observance  of  the  law;  but 
the  words  "personally  or  by  agent,"  so  far 
from  being  restrictive,  were,  no  doubt,  in- 
serted with  the  Intention  of  being  as  abso- 
lutely incluslv«  of  all  kinds  and  methods  of 
solicitation  as  the  expression  "from  the  north 
to  the  south,"  or  "from  the  east  to  the  west," 
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would  be  esteemed  InduBlTe  of  all  Interme- 
diate points. 

The  next  question,  then,  is  whether  the 
Legislature  had  the  power  to  penalize  a  solic- 
itation which  originated  in  Fulton  county  and 
was  completed  in  Washington  county,  so  as 
to  make  the  ofCense  punishable  in  the  latter 
county.  To  put  the  exact  question  raised  by 
this  record:  If  the  solicitation  was  made  by 
mailing  the  letter  in  Fulton  county,  and  the 
letter  was  received  by  due  course  of  mail 
by  the  person  to  whom  It  was  addressed  in 
Washington  county,  would  the  courts  .of 
Washington  county  have  Jurisdiction  of  the 
ease?  We  think  so.  It  has  been  held  that 
if  one  standing  In  one  Jurisdiction  fires  a  gun 
and  kills  another  who  Is  in  a  dlfFerent  and 
distinct  Jurisdiction,  the  courts  of  that  gov- 
ernment where  the  bullet  took  efCect  alone 
have  Jurisdiction  of  the  crime,  if  any  was 
committed.  A  thief  may  be  prosecuted  in 
any  Jurisdiction  into  which  the  stolen  goods 
are  carried.  He  who  sends  poison  by  mail, 
with  the  intent  of  accomplishing  the  death 
of  another,  if  the  poison  be  taken  and  death 
results,  Is  triable  for  the  murder  where  the 
poison  is  administered.  If  it  be  a  crime  at 
all,  then,  to  solicit  sales  of  whisky,  regardless 
of  the  method  of  soliciting,  the  venue  of  the 
offense  must  be  the  point  where  the  solicita- 
tion is  communicated  to  the  person  sotigbt 
to  be  solicited.  If  the  agent  (for,  as  we  have 
said  before,  the  word  "personally"  cannot 
limit  or  qualify  the  word  "agent"  in  the 
statute)  communicated  by  telephone,  the  so- 
licitation would  only  be  complete  when  the 
message  was  heard  by  the  probable  purchas- 
er, and  therefore  the  crime  would  be  com- 
plete at  the  location  occupied  by  the  person 
solicited  during  the  conversation.  It  has 
been  held,  as  to  telegrams,  that  damages  ac- 
cruing from  the  failure  to  deliver  a  message, 
though  recoverable  at  its  destination,  are 
due  only  to  the  sender,  who  may  have  been 
hundreds  of  miles  away.  What  is  said  in 
Loeb  V.  State,  115  Oa.  241,  41  S.  E.  575,  does 
not  conflict  witb  what  we  now  rule.  It  Is 
true  that  the  court  In  that  case  held  the 
offense  under  section  428  of  the  Penal  Code 
of  1895  to  be  personal  solicitation  of  orders 
for  the  sale  of  intoxicating  liquors,  and  coun- 
sel for  the  plaintiffs  in  error  rely  strongly 
upon  the  language  used.  When,  however, 
the  real  issues,  involved  in  that  case  are 
taken  Into  consideration,  it  clearly  appears 
that  what  the  Supreme  Court  said  upon  this 
subject  was  obiter.  The  point  now  before 
us  was  not  before  the  court.  If  it  had  been, 
we  doubt  not  that  the  same  considerations 
whidi  control  our  Judgment  would  have  ad- 
dressed themselves  with  equal  force  to  the 
Judgment  of  the  Supreme  Court 

3.  Unquestionably  the  state  may  punish  for 
a  crime  committed  through  the  mails  as  a 
medium,  without  in  any  sense  impinging  the 
undoubted  right  of  the  national  government 
to  control  the  malls.  Freedom  to  use  the 
mails  does  not  extend  to  their  use  as  a  means 


of  committing  crime.  In  Re  Palllser,  136  U. 
S.  266,  10  Sup.  Ct  1037,  34  I*  Ed.  514,  Justice 
Gray,  delivering  the  opinion,  after  citing  some 
cases  in  which  it  was  held  that  the  sender  of 
a  letter  may  be  punishable  at  the  place  where 
he  mailed  It,  says:  "But  it  does  not  follow 
that  he  is  not  punishable  at  the  place  where 
the  letter  is  received  by  the  person  to  whom 
it  is  addressed,  and  it  is  settled  by  an  over- 
whelming weight  of  authority  that  he  may 
be  tried  and  punished  at  that  place,  whether 
the  unlawfulness  of  the  communication 
through  the  post  office  consists  in  its  being 
a  threatening  letter  (citing  King  ▼.  Gird- 
wood,  1  Leach,  142 ;  Id.,  2  East  P.  G.  112U ; 
Esser's  Case,  2  East  P.  G.  1125),  or  a  libel 
(King  V.  Johnson,  7  East,  65;  Id.,  3  J.  P. 
Smith,  94 ;  King  v.  Burdett,  4  B.  &  Aid.  95. 
126,  150,  170,  184;  Commonwealth  v.  Bland- 
Ing,  3  Pick.  [Mass.]  304,  15  Am.  Dec.  214: 
In  re  Buell,  3  Dill.  116,  122,  Fed.  Gas.  No. 
2,102),  or  a  false  pretense  or  fraudulent  repre- 
sentation (Reglna  v.  Leech,  Dearsly,  642; 
Id.,  7  Cox,  Grim.  Gas.  100;  Queen  v.  Rogers, 
3  Q.  B.  D.  28 ;  Id.,  14  Gox,  Grim.  Cas.  22 ; 
People  V.  Rathbun,  21  Wend.  [N.  Y.]  509; 
People  V.  Adams,  3  Denio  [N.  Y.]  190,  45  Am. 
Dec.  468 ;  Adams  v.  People,  1  N.  Y.  173;  Foute 
V.  State,  15  Lea  [Tenn.]  712)." 

In  the  Palliser  Case,  the  defendant  mailed 
a  letter  In  New  York,  addressed  to  a  post- 
master in  Gonnecticnt,  soliciting  him  to  vio- 
late his  official  duty.  In  concluding  the  opin- 
ion, the  court  held  that :  "It  might  admit  of 
doubt  whether  any  offense  against  the  laws 
of  the  United  States  was  committed  until  the 
offer  of  tender  was  known  to  the  postmaster 
and  might  have  influenced  his  mind;  but 
there  can  be  no  doubt  at  all  that,  if  any  of- 
fense was  committed  in  New  York,  the  of- 
fense continued  to  be  committed  when  the 
letter  reached  the  postmaster  in  Connecticut, 
and  that,  if  no  offense  was  committed  in  New 
York,  an  offense  was  committed  in  Connecti- 
cut, and  that,  in  either  aspect,  the  District 
Court  of  the  United  States  for  the  District 
of  Connecticut  had  Jurisdiction  of  the  charge 
against  the  petitioner." 

In  the  recent  case  of  United  States  r. 
Thayer,  209  U.  S.  39,  28  Sup.  Ct.  420,  52  L. 
Ed.  673,  which  was  one  of  unlawful  solicita- 
tion for  camixaign  contributions,  the  Supreme 
Court  of  the  United  States,  discussing  the 
question  of  solicitation  by  letter,  says :  "The 
solicitation  was  made  at  some  time,  some- 
where. The  time  determines  the  place.  It 
was  not  complete  when  the  letter  was  drop- 
ped into  the  post.  If  the  letter  had  miscar- 
ried, or  had  been  burned,  the  defendant 
would  not  have  accomplished  a  solicitation. 
To  sum  up,  the  defendant  solicited  money 
for  campaign  purposes.  He  did  not  solicit 
until  his  letter  actually  was  received  In  the 
building.  He  did  solicit  when  it  was  receiv- 
ed and  read  there,  and  the  solicitation  was 
in  the  place  where  the  letter  was  received. 
We  observe  that  this  ts  the  opinion  expressed 
by  the  Civil   Service  Commission  in  a  note 
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upon  this  section,  and  the  principle  or  our 
decision  is  similar  to  that  recognized  In  sev- 
eral cases  In  this  court  In  re  Palllser  (Fal- 
ilser  T.  United  Stated),  136  U.  S.  257,  266,  10 
Sup.  Ct.  1034,  34  li.  Ed.  514;  Horner  v.  U.  S., 
143  U.  S.  207,  214.  12  Sup.  Ct.  407,  36  L.  Ed. 
126;  Burton  ▼.  U.  S..  202  U.  S.  344,  387,  26 
Sup.  Ct  688,  50  L.  Ed.  1067."  While  the 
Thayer  Case  Is  not  Identical  with  the  case 
at  bar,  the  following  language  very  clearly 
i^nstalns  oar  view,  and  holds,  not  only  that 
it  is  possible  to  solicit  by  letter  as  well  as 
ia  person,  but  also  that  the  oSense  of  solici- 
tation, If  it  be  made  an  ofCense,  Is  only  com- 
plete when  the  letter  has  reached  the  ad- 
dressee in  the  manner  Intended  by  the  writer. 
It  also,  we  think,  settles  the  question  that 
the  United  States  mail  can  be  the  agent  of 
him  who  solicits,  and  thereby  establishes  the 
proposition  that  even  a  mailman,  delivering 
the  letter,  may  be  the  agent  of  the  writer, 
within  the  terms  of  section  428,  even  if  we 
were  to  hold,  as  contended  for  by  counsel  for 
plaintiff  in  error,  that  the  solicitation  must 
be  made  personally  by  an  agent.  In  the 
Thayer  Case,  sui»:a,  Justice  Holmes,  speak- 
ing for  the  court,  says:  "Of  course,  It  Is 
possible  to  solicit  by  mall  as  well  as  In  per- 
son. It  is  equally  clear  that  the  person  who 
writes  the  letter  and  Intentionally  places  it 
in  the  way  of  delivery  solicits  whether  the 
delivery  is  accomplished  by  agents  of  the 
writer,  by  agents  of  the  person  addressed,  or 
by  Independent  middlemen,  if  It  takes  place 
in  the  intended  way." 

We  think  it  clear,  then,  that  the  court  of 
the  place  where  the  solicitation  is  completed 
by  the  delivery  of  the  letter  in  the  way  In- 
tended, and  by  the  agency  selected  by  the 
defendants,  would  have  jurisdiction  of  any 
crime  growing  out  of  the  solicitation.  Conse- 
quently, we  hold  that  the  solicitation  by  mall 
of  orders  for  whisky  or  other  intoxicants,  to 
be  filled  for  persons  who  live  in  counties 
where,  by  law,  the  sale  of  Intoxicating  liq- 
uors is  prohibited,  is  violative  of  section 
428  of  the  Penal  Code  of  1895.  See  9  Cyc. 
297,  and  citations;  Palllser  v.  U.  S.,  136  U.  S. 
257.  10  Sup.  Ct  1084,  34  L.  Ed.  514 ;  Horner 
V.  U.  S.,  143  U.  S.  207,  12  Sup.  Ct  407,  36  L. 
Ed.  126;  Burton  v.  U.  S.,  202  U.  S.  389,  20 
Sup.  Ct  688,  50  L.  Ed.  1057.  To  sum  up  the 
matter :  Whether  a  solicitation  is  personal  or 
by  an  agent  is  not  dependent  upon  the  person- 
al presence  of  the  solicitor,  but  upon  whether 
the  means  of  solicitation,  whether  oral  or  in 
writing,  are  used  by  an  agent  or  by  the  prin- 
cipal himself.  The  solicitation  of  orders  by 
mail  for  the  sale  of  Intoxicating  liquors  is 
personal  solicitation.  If  the  seller  himself  in 
person  writes  or  malls  the  letter  received  by 
the  prospective  buyer.  The  venue  of  a  crime, 
committed  by  mall.  Is  at  the  point  where  the 
matter  transmitted  by  mail  is  delivered  and 
takes  elTect.  Where  a  sale  of  intoxicating 
Hqoors  is  solicited  by  communication,  writ- 
ten or  printed,  and  mailed  in  one  state,  as 
DO  crime  is  committed  until  the  delivery  of 


the  letter  In  the  state  where  such  solicita- 
tion Is  forbidden,  the  county  of  the  residence 
where  the  addressee  receives  such  letter  and 
gains  knowledge  of  its  contents  has  Jurisdic- 
tion of  such  offense. 

4.  Counsel  for  plaintiffs  in  error  argue  tliat 
section  428  of  the  Penal  Code  of  1805,  as  con- 
strued and  applied  by  the  lower  court,  gives 
the  law  extraterritorial  effect  and  is  -re- 
pugnant to  the  commerce  clause  of  the  Con- 
stitution of  the  United  States.  It  is  insist- 
ed that  whisky  and  other  Intoxicating  liquors 
are  as  much  legitimate  objects  of  commerce 
as  any  other  articles  which  may  be  the  sub- 
ject-matter of  barter  and  trade.  Of  course, 
when  the  subject  of  interstate  commerce  is 
to  be  considered,  the  rulings  of  the  Supreme 
Court  of  the  United  States  upon  this  sub- 
ject very  properly  should  control,  and  for 
that  reason  we  cannot  concur  in  the  con- 
tention of  counsel.  In  more  than  one  case 
it  has  l>een  held  that  the  control  of  Intoxicat- 
ing liquors  was  a  matter  of  police  regulation, 
in  regard  to  v^ose  interchange  a  greater  pow- 
er had  been  delegated  to  the  states  than  with 
reference  to  other  articles  of  trade.  In  Pabst 
Brewing  Co.  v.  Crenshaw,  198  U.  S.  40,  2,"> 
Sup.  Ct  552,  ^  L.  Ed.  925,  Mr.  Justice 
Brown  states  the  well-known  fact  that  the 
Wilson  act  was  passed  in  consequence  of  the 
decision  in  Leisy  v.  Hardin,  135  U.  S.  100, 
10  Sup.  Ct  681,  34  L.  Ed.  128.  In  that  case 
the  state's  statute  prohibiting  the  sales  of 
liquors  was  held  to  be  unconstitutional  as 
applied  to  the  sale  of  the  importer  in  original 
packaged  from  another  state.  The  decision  in 
the  Hardin  Case,  supra,  was  put  upon  the 
ground  that  liquors  bad  always  l)een  recog- 
nized by  the  commercial  world  as  subjects 
of  exchange,  barter,  and  traffic.  The  Wilson 
act  (Act  Aug.  8,  1800,  c.  728,  26  Stat  313  [U. 
S.  Comp.  St  1901,  p.  3177]),  provided:  "That 
all  fermented,  distilled  or  other  intoxicating 
liquors  or  liquids  transported  Into  any  state 
or  territory  or  remaining  therein  for  use,  con- 
sumption, sale  or  storage  therein  shall  upon 
arrival  in  such  state  or  territory;  be  subject 
to  the  operation  and  effect  of  the  laws  of 
such  state  or  territory,  enacted  In  the  exer- 
cise of  ItR  police  powers,  to  the  same  extent 
and  in  the  same  manner  as  though  such  liq- 
uids or  liquors  had  been  produced  In  such 
state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  Introduced 
therein  In  original  packages  or  otherwise." 
The  purpose  of  the  Wilson'  act  as  construed 
by  the  Supreme  Court  of  the  United  States  in 
Pabst  Brewing  Co.  v.  Crenshaw,  supra,  was 
to  enlarge  the  powers  of  the  states  in  respect 
to  intoxicating  liquors  so  that  upon  their  ar- 
rival in  the  state  of  their  destination  they 
should  be  subject  to  Its  police  powers  to  the 
same  extent  and  In  the  same  manner  as 
though  such  liquors  bad  been  produced  with- 
in such  state.  As  remarked  by  Justice 
Brown:  "The  primary.  If  not  the  sole,  object 
of  the  Wilson  act  was  to  attach  the  prohibi- 
tory laws  of  the  state  as  a  police  measure 
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to  liquors  the  momeut  they  were  delivered  to 
the  consignee,  although  they  might  still  be 
In  their  original  packages."  The  scope  of  the 
Wilson  act  is  thus  stated  In  Re  Rahrer,  140 
U.  S.  560,  11  Sup.  Ct  868,  35  L.  Ed.  572: 
"Ck»ngress  has  now  declared  that  Imported 
liquors  or  liquids  shall,  upon  arrival  In  a 
state,  fall  within  the  category  of  domestic 
articles  of  similar  nature." 

The  ruling  In  Rhodes  v.  Iowa,  170  U.  S. 
412,  18  Sup.  Ct.  664,  42  L.  Ed.  1088,  Is  not  in 
conflict  with  the  Rahrer  Case;  the  effect  of 
the  holding  being  merely  that  the  Wilson  act 
did  not  authorize  the  laws  of  Iowa  to  be  ap- 
plied to  liquors  while  In  transit  from  another 
state  and  before  their  delivery  In  Iowa.  On 
the  contrary,  the  ruling  In  the  Rahrer  Case 
was  reiterated,  that  liquors  were  divested  of 
their  character  of  articles  of  interstate  com- 
>merce  after  their  delivery  in  Iowa  to  the  con- 
signee. We  think  it  clearly  established  that 
the  Wilson  bill  puts  intoxicating  liquors,  ship- 
ped into  a  state,  within  the  police  power  of 
such  state  upon  their  arrival  and  delivery  to 
the  consignee,  that  such  liquors  do  not  stand 
upon  the  same  footing  as  other  articles  of  In- 
terstate commerce,  and  that  any  police  meas- 
ure that  is  a  valldi  exercise  of  the  police  pow- 
er of  the  state  comes  expressly  within  the 
purview  of  the  Wilson  bill.  See,  also,  Vance 
V.  Vandercook  Co.,  ITO  U.  S.  468,  18  Sup.  Ct 
645,  42  L.  Ed.  1111 ;  American  Express  Co.  v. 
Iowa,  196  U.  8.  133,  25  Sup.  Ct  182,  49  L. 
Ed.  417;  Fopplano  v.  Speed,  199  U.  S.  601, 
26  Sup.  Ct.  138,  60  L.  Ed.  288;  Heyman  v. 
Southern  Ry.  Co.,  203  U.  S.  270,  27  Sup.  Ct 
104,  61  L.  Ed.  178;  Adams  Express  Co.  v. 
Iowa,  196  U.  S.  147,  25  Sup.  Ct  185,  49  L.  Ed. 
424.  To  use  the  language  of  Justice  White  In 
the  Pabst  Brewing  Co.  Case,  supra:  "Apply- 
ing the  Wilson  act  and  the  decisions  thereun- 
der to  the  statute  here  assailed,  we  think  it 
clear  that  the  contention  that  It  is  repugnant 
to  the  commerce  clause  of  the  Constitution  Is 
without  merit"  It  is  within  the  power  of 
each  state  either  to  regulate  the  sale  of  liq- 
uor or  to  prohibit  it  altogether  in  the  exercise 
of  its  police  power. 

At  the  time  of  the  passage  of  the  act  of 
1893,  from  which  the  Code  section  is  taken, 
in  numerous  counties  of  Georgia  prohibitory 
laws  were  effective,  while  in  other  counties 
the  sale  of  intoxicating  liquors  was  legalized. 
The  act  therefore  at  that  time  was  only  effect- 
ive in  those  counties  where  prohibition  was 
effective.  Now  it  is  effective  throughout  the 
state,  by  reason  of  the  passage  of  the  general 
prohibition  bill,  approved  August  6,  1907. 
This  difference,  however,  does  not  affect  the 
validity  of  the  police  regulation  provided  by 
the  act  of  1893,  but  only  goes  to  the  scope  of 
the  territory  affected.  In  either  case  it  is  a 
hoatter  of  police  regulation,  and  if  it  does  not 
encroach  upon  federal  authority  it  is  valid. 
As  was  held  by  the  Supreme  Court  of  Mis- 
souri in  the  decision  quoted  in  the  Pabst  Case, 
so  we  hold  that  the  act  now  In  question,  pro- 
hibiting the  soliciting  or  taking  orders  for 


the  sale  of  intoxicating  liquors,  in  any  coun- 
ty where  the  same  is  prohibited,  is  a  valid 
police  regulation  as  to  a  trafBc  which,  it  Is 
conceded,  the  state  of  Georgia  has  the  power 
to  prohibit  entirely.  The  purpose  of  the  act 
was  to  make  prohibition  effective  in  each  and 
any  county  where  the  sale  of  intoxicants  was- 
prohibited,  and  it  is  Immaterial  to  the  valid- 
ity of  the  regulation  whether  such  conntks 
are  few  in  number  or  Included  all  the  coun- 
ties of  the  state.  To  use  the  language  of  the 
Supreme  Court  of  the  United  States:  "It 
necessarily  results  from  this  that  the  assail- 
ed law  comes  directly  within  the  express 
terms  of  the  Wilson  act"  This  must  be  the 
case  since,  as  we  have  seen,  the  Wilson  act,  to- 
use  the  words  employed  in  Re  Rahrer,  "places 
liquor  comiDg  from  another  state  after  its  ar- 
rival 'within  the  category  of  domestic  arti- 
cles of  a  similar  nature.'  To  decide  that  an^ 
exertion  by  a  state  of  its  power  to  regulate 
the  sale  of  malt  liquors,  manufactured  within 
the  state,  was  an  exercise  of  Its  police  author- 
ity, and  yet  to  say  that  the  same,  when  ap- 
plied to  liquor  when  shipped  into  the  state- 
from  other  states  after  delivery,  was  not  an 
exertion  of  the  police  power,  would  be  to  de- 
stroy the  Wilson  act  and  frustrate  the  very 
object  which  it  was  Intended  to  accomplish, 
and,  besides,  would  overrule  the  previous  de- 
cisions of  this  court  upholding  and  enforcing 
that  statute." 

6.  Counsel  for  tiie  plaintiffs  in  error,  how- 
ever, argue  that  to  hold  that  one  may  not  by 
letter,  from  without  the  state  solicit  orders 
ilor  the  sale  of  his  liquors  which  are  not  in 
Georgia  but  are  stored  in  Tennessee,  would  be 
to  affect  traffic  in  the  article  and  operate  to 
deter  shipments  to  Georgia,  and  therefore 
that  the  statute  must  be  treated  as  if  It  bore 
upon  the  liquor  while  still  in  transit  as  the 
subject  of  interstate  commerce.  A  similar 
contention  was  made  in  the  Pabst  Case,  and 
the  Supreme  Court  said  in  reference  thereto: 
"This  proposition  simply  amounts  to  contend- 
ing that  the  Wilson  act  should  be  disregarded,, 
since  to  enforce  it  would  give  the  states  pow- 
er to  regulate  interstate  traffic  in  liquor.  If, 
when  a  state  has  but  exerted  the  power  le- 
gally conferred  upon  It  by  the  act  of  Con- 
gress, its  action  becomes  void  as  an  interfer- 
ence with  interstate  commerce,  because  of  the 
reflex  or  indirect  influence  arising  from  the 
exercise  of  the  lawful  authority,  the  result 
would  be  that  a  state  might  exert  its  power 
to  control  or  regulate  liquor,  yet.  If  it  did  so. 
Its  action  would  amount  to  a  regulation  of 
commerce  and  be  void,  and  this  would  be  but 
to  say  at  one  and  the  same  time  that  the- 
power  could  and  could  not  be  exercised;  but 
the  proposition  would  have  a  much  more  se- 
rious result,  since  to  uphold  it  would  over- 
throw the  distinction  between  direct  and  In-  ° 
direct  burdens  upon  interstate  commerce,  by 
means  of  which  the  harmonious  wwklng  of 
our  constitutional  system  has  been  made  pos- 
sible." 
In  Insisting  that  negotiations  leading  up  to  - 
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an  Interstate  sale  of  Uauon  are  as  macb  a 
part  of  Interstate  commerce  as  actual  tran- 
sit of  goods,  tbe  learned  counsel  for  plalntifTs 
in  error  lose  slgbt  of  the  fact  that  the  Wilson 
bill  has  placed  liquors  upon  a  dltferent  plane 
from  ordinary  objects  of  Interstate  commerce. 
It  is  true,  as  a  general  rule,  that  "the  nego- 
tiatlonB  in  one  state  of  sales  of  goods,  which 
are  In  another  state,  for  tbe  purpose  of  their 
introduction  Into  tbe  former  state,  constitutes 
Interstate  commerce."  17  Am.  &  Eng.  Enc. 
of  Law  (2d  Eld.)  66.  Upon  this  subject  counsel 
for  plaintiffs  in  error  say:  "If  negotiations 
leading  up  to  Interstate  traffic  are  subject  to 
state  regulations,  there  can  be  but  llttie  left 
npon  which  the  federal  Constitution  can  act 
with  profit"  And  counsel  proceed  to  argue 
that  Inasmuch  as.lt  ts  not  a  crime  for  a  citi- 
zen of  Georgia  to  negotiate  for  tbe  purchase 
of  liquor  with  a  citizen  of  Tennessee,  who 
has  liquor  to  sell,  it  can  by  no  means  be  held 
to  be  unlawful  for  a  citizen  of  Tennessee  to 
negotiate  with  a  citizen  of  Georgia  for  the 
sale  of  such  liquor.  This  would  be  true,  no 
doubt,  as  to  any  article  of  commerce  except 
intoxicating  liquors.  As  to  Intoxicating  liq- 
uors, the  Identical  question  has  been  didded 
by  the  Supreme  Ck>urt  of  tbe  United  States 
adversely  to  tbe  contention  of  plaintiffs  in 
«rror.  In  Delamater  t.  South  Dakota,  205 
U.  S.  98,  27  Sup.  Ct  447,  61  L.  Ed.  724,  not 
only  are  all  the  other  questlona  with  refer- 
ence to  Interstate  commerce,  which  are  in- 
TolTCd  In  the  present  case,  adjudicated,  but, 
as  to  the  jmrticular  point  now  under  con- 
sideration, it  is  expressly  held  that:  "Al- 
tbongb  a  state  may  not  forbid  a  resident 
therein  from  ordering,  for  bis  own  use.  In- 
toxicating liquors  from  another  state,  it  may 
forbid  tbe  carrying  on  within  Its  borders  the 
business  of  soliciting  orders  for  such  liquor, 
although  such  orders  may  only  contemplate  a 
contract,  resulting  from  final  acceptance  In 
another  state."  In  the  opinion  in  that  case, 
the  court  says: 

"The  proposition  relied  upon  therefore, 
when  considered  in  the  light  of  the  Wilson 
act  reduces  itself  to  this:  'Albeit  tbe  state 
of  South  Dakota  had  power  within  its  ter- 
ritory to  prevent  the  sale  of  intoxicating 
liquors,  even  when  shipped  Into  that  state 
from  other  states,  yet  South  Dakota  was 
wanting  in  authority  to  prevent  or  regulate 
the  carrying  on  within  its  borders  of  the 
business  of  soliciting  proposals  for  the  pur- 
chase of  liquors,  because  the  proposals  were 
to  be  consummated  outside  of  tbe  state,  and 
tbe  liquors  to  which  they  related  were  also 
outside  tbe  state.  This,  however,  but  comes 
to  this:  That  the  power  existed  to  prevent 
sales  of  liquor,  even  when  brought  In  from 
without  tbe  state,  and  yet  there  was  no  au- 
thority to  prevent  or  regulate  tbe  carrying  on 
tbe  accessory  business  of  soliciting  orders 
within  the  state.  Aside,  however,  from  the 
anomalous  situation  to  which  the  proposition 
thus  conduces,  we  tliink  to  maintain  it  would 
be  repugnant  to  the  plain  q>lrit  of  the  Wil- 


son act.  That  act,  as  we  have  seen,  mani- 
fested the  conviction  of  Congress  that  control 
by  the  states  over  the  traffic  of  dealing  In 
liquor  within  their  borders  was  of  such  Im- 
portance that  It  was  wise  to  adopt  a  special 
regulation  of  interstate  commerce  upon  the 
subject  When,  then,  for  the  carrying  out  of 
this  purpose,  the  regulation  expressly  provid- 
ed that  Intoxicating  liquors  coming  Into 
a  state  should  be  as  completely  under  tbe 
control  of  a  state  as  if  the  liquor  bad  been 
manufactured  tbereln,  it  would  be,  we  think, 
a  disregard  of  tbe  purpose  of  Congress  to 
bold  that  tbe  owner  of  intoxicating  liquors 
In  one  state,  can,  by  virtue  of  tbe  commerce 
clause,  go  himself  or  send  bis  agent  into  such 
other  state,  there  in  defiance  of  tbe  law  of 
tbe  state,  to  carry  on  tbe  business  of  solicit- 
ing proposals  for  tbe  purchase  of  intoxicat- 
ing liquors.  Passing  from  these  general  con- 
siderations, let  us  briefly  more  particularly 
notice  some  of  the  arguments  relied  upon. 
"As  we  have  stated,  decisions  of  tbls  court 
interpreting  the  Wilson  act  have  held  that 
that  law  did  not  authorize  state  power  to 
attach  to  liquor  shipped  from  one  state  into 
another  before  its  arrival  and  delivery  with- 
in tbe  state  to  which  destined.  From  this  it 
Is  Insisted,  as  none  of  tbe  liquor  covered  by 
the  proposals  In  tbls  case  had  arrived  and 
been  delivered  within  South  Dakota,  the 
power  of  the  state  did  not  attach  to  tbe 
carrying  on  of  tbe  business  of  soliciting  pro- 
posals, for  until  tbe  liquor  arrived  In  the 
state  there  was  nothing  on  which  the  state 
authority  could  operate;  but  this  U  simply 
to  misapprehend  and  misapply  the  cases  and 
to  misconceive  the  nature  of  the  act  done 
in  the  carrying  on  tbe  business  of  soliciting 
proposals.  The  rulings  in  the  previous  cases 
to  the  effect  that,  under  tbe  Wilson  act,  state 
authority  did  not  extend  over  liquor  shipped 
from  one  state  into  another  until  arrival 
and  delivery  to  the  consignee  at  tbe  point 
of  destination,  were  but  a  recognition  of  the 
fact  that  Congress  did  not  intend,  in  adopt- 
ing the  Wilson  act,  even  if  it  lawfully  could 
have  done  so,  to  authorize  one  state  to  exert 
its  authority  in  another  state  by  preventing 
the  delivery  of  liquor  embraced  by  transac- 
tions made  in  such  other  state.  The  proposi- 
tion here  relied  on  is  widely  different,  since 
It  Is  that,  despite  the  Wilson  act,  the  state  of 
South  Dakota  was  without  power  to  regu- 
late or  control  tbe  business  carried  on  in 
South  Dakota  of  soliciting  proposals  for  tbe 
purchase  of  liquors,  because  the  proposals  re- 
lated to  liquors  situated  In  another  state. 
But  the  business  of  soliciting  prc^msals  In 
South  Dakota  was  one  which  that  state  had 
a  right  to  regulate,  wholly  irrespective  of 
when  or  where  it  was  contemplated  the  pro- 
posals would  be  accepted  or  whence  tbe  liq- 
uor which  they  embraced  was  to  be  shipped. 
Of  course.  If  the  owner  of  the  liquor  In  an- 
other state  had  tbe  right  to  ship  the  same  in- 
to South  Dakota  as  an  article  of  Interstate 
I  commerce,  and,  as  such,  there  sell  the  same 
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in  tbe  original  packages,  Irrespectlre  of  the 
laws  of  South  Dakota,  it  would  follow  that 
the  right  to  carry  on  the  business  of  solic- 
iting in  South  Dakota  was  an  Incident  to  the 
right  to  ship  and  sell,  which  could  not  be 
burdened  without  directly  affecting  interstate 
commerce;  but  as,  by  the  Wilson  act,  the 
power  of  South  Dakota  attached  to  intoxicat- 
ing liquors,  when  shipped  into  that  state 
after  delivery  but  before  the  sale  in  the 
original  package,  so  as  to  authorize  South 
Dakota  to  regulate  or  forbid  such  sale.  It 
follows  that  the  regulation  by  South  Dakota 
of  the  business  carried  on  within  Its  borders 
of  soliciting  proposals  to  purchase  intoxicat- 
ing liquors,  even  though  such  liquors  were 
situated  in  other  states,  cannot  be  held  to 
be  repugnant  to  the  commerce  clause  of  tbe 
Constitution,  because  directly  or  indirectly 
burdening  the  right  to  sell  in  South  Da- 
kota, a  right  which  by  virtue  of  the  Wilson 
act  did  not  exist." 

It  must  be  conceded,  as  insisted  by  counsel 
for  plaintiffs  in  error,  that  under  the  Wilson 
act,  even  in  a  prohibition  state,  a  resident  of 
that  state  has  the  right  to  contract  for  liq- 
uors in  another  state  and  receive  the  liquors 
in  the  state  of  his  residoice  for  his  own  use; 
but  it  does  not  follow  from  this  that  a  dealer 
in  the  state  of  Tennessee  may  himself,  in- 
dividually, or  by  means  of  the  malls,  or  by 
circulars,  or  perhaps  by  advertls^neut  In  the 
newspapers,  or  by  a  traveling  salesman,  come 
into  Georgia  and  carry  on  the  business  of 
soliciting  from  residents  of  this  state  orders 
for  liquor,  to  be  consummated  by  acceptance 
in  tbe  state  of  the  nonresident  dealer.  To 
use  the  language  of  Justice  White  In  the  De- 
lamater  Case:  "The  premise  Is  sound,  but 
the  error  lies  in  the  deduction,  since  it  ig- 
nores the  broad  distinction  between  the  want 
of  power  of  the  state  to  prevent  a  resident 
from  ordering  from  another  state  liquor  for 
his  own  use,  and  the  plenary  authority  of  a 
state  to  forbid  tbe  carrying  on  in  its  borders 
of  the  business  of  soliciting  orders  for  intox- 
icating liquors  situated  in  another  state,  even 
although  such  orders  may  only  contemplate  a 
contract  to  result  from  final  acceptance  in 
tbe  state  where  the  liquor  is  situated.  Tbe 
distinction  between  the  two  is  not  only  obvi- 
ous, but  lias  been  foreclosed  by  a  previous  de- 
cision of  this  court"  The  decisions  upon 
statutes  forbidding  foreign  insurance  com- 
panies or  their  agents  to  make  certain  Insur- 
aliee  contracts  with  citizens  is  then  referred 
to  by  the  Supreme  Court,  and  the  cases  of 
Hooper  v.  California,  155  U.  S.  648,  15  Sup. 
Ct.  20T,  39  L.  Ed.  297,  and  Allgeyer  v.  Louis- 
iana, 165  U.  S.  578,  17  Sup.  Ct.  427,  41  L.  Ed. 
832,  are  cited,  and  the  decision  in  Nuttfng  v. 
Massachusetts,  183  U.  S.  553,  22  Sup.  Ct.  238, 
46  L.  Ed.  324,  is  Cited  and  analyzed.  A  por- 
tion of  the  decision  of  the  Supreme  Court  of 
Massachusetts  in  the  Nutting  Case  is  ex- 
pressly adopted,  as  follows:  "While  the  Legis- 
lature cannot  impair  the  freedom  of  McKIe  to 
elect  with  whom  be  will  contract,  it  can  pre- 


vent the  iforeign  insurers  from  sbdtering 
themselves  under  his  freedom  In  order  to  so- 
licit contracts  which  otherwise  he  would  not 
have  thought  of  making.  It  may  prohibit  not 
only  agents  of  the  Insurers,  but  also  brokers, 
from  soliciting  or  intermeddling  in. such  in- 
surance, and  for  the  same  reasons."  Massa- 
chusetts V.  Nutting,  175  Mass.  156,  55  N.  E. 
895,  78  Am.  St  Rep.  483. 

The  ruling  of  tbe  Supreme  Court  of  the 
United  States  in  Delamater  case,  supra,  pre- 
vents the  plalntifTs  in  error  or  any  other  non- 
resident dealers  in  liquors  from  sheltering 
themselves  under  the  freedom  of  a  citizen  of 
Georgia  to  buy,  Ln  order  to  solicit  contracts 
which,  but  for  the  attractive  and  glaring  cir- 
culars which  may  l>e  sent  by  mall,  he  would 
not  have  thought  of  making.  The  Massa- 
chusetts ruling,  as  Justice  White  in  the  De- 
lamater Case,  supra,  says,  "is  particularly 
pertinent  to  the  subject  of  intoxicating  liq- 
uors and  the  power  of  the  state  in  respect 
thereto.  As  we  have  seen,  the  right  of  the 
states  to  prohibit  the  sale  of  liquor  within 
their  respective  Jurisdictions  in  and  by  virtue 
of  the  regulation  of  commerce  embodied  lu 
the  Wilson  act  is  absolutely  applicable  to  liq- 
uor shipped  from  one  state  to  another  after 
delivery  and  before  the  sale  In  the  original 
packages.  It  follows  that  the  authority  of 
the  states,  so  far  as  the  sale  of  intoxicating 
liquors  within  their  borders  Is  concerned,  is 
Just  as  complete  as  Is  their  right  to  regulate 
within  their  Jurisdiction  the  making  of  con- 
tracts of  insurance.  It  hence  must  be  that 
the  authority  of  the  states  to  forbid  agents 
of  nonresident  liquor  dealers  from  coming 
within  their  borders  to  solicit  contracts  for 
the  purchase  of  intoxicating  liquors  which 
otherwise  the  citizen  of  the  state  "would  not 
have  thought  of  making,'  must  be  as  com- 
plete and  efficacious  as  Is  such  authority  in 
relation  to  contracts  of  insurance,  especially 
in  view  of  the  conceptions  of  public  order  and 
social  well-being  which  it  may  be  assumed 
lie  at  the  foundation  of  regulations  concern- 
ing the  traffic  in  liquor." 

In  passing,  we  may  say  that  the  suggestion 
was  made  In  the  argument  that  certain  con- 
stitutional questions  should  be  certified  to  tbo 
Supreme  Court  Upon  a  careful  examlnatiou 
of  the  demurrer  we  find  that  no  such  ques- 
tions are  made.  Apart  from  the  fact  that  no 
constitutional  question  Is  presented  with  that 
particularity  and  deflnite'ness  required  by  the 
decisions  of  the  Supreme  Court  and  of  this 
court,  it  Is  clear  that  at  most,  the  demurrer 
raises  only  the  question  whether  for  this 
court  to  give  to  section  428  of  the  Penal 
Code  of  1895  the  extension  and  construction 
which  we  have  Just  given  would  be  to  Im- 
pinge upon  the  exclusive  powers  of  Congress 
In  tbe  regulation  of  interstate  commerce  as 
conferred  by  the  federal  Constitution.  We 
have  repeatedly  held  that  a  point  of  this 
kind  does  not  present  any  such  direct  attack 
upon  the  constitutionality  of  the  statute  as  to 
require  certification.    There  are  many  consti- 
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tatlonal  questions  wblcb  It  Is  wltbln  the  pow- 
er of  this  court  to  decide.  Wblle  our  Juris- 
diction In  tbat  respect  Is  limited,  we  are  not 
forbidden  all  cognizance  of  constitutional  law. 
The  clause  in  tbe  constitutional  amendment 
creating  tbis  court,  which  requires  certiflca- 
lion  of  certain  questions,  Is  necessarily  limit- 
ed by  tbe  concurrent  constitutional  provi- 
sions tbat  the  decisions  of  the  Supreme  Court 
of  tbe  United  States  upon  federal  questions, 
and  tbe  precedents  of  the  Supreme  Court  of 
Georgia  upon  state  constitutional  questions, 
are  to  be  applied  by  this  court.  Consequently, 
we  have  beld  that,  where  tbe  Immediate  con- 
i-titutional  question  has  been  directly  passed 
open  either  by  tbe  Supreme  Court  of  this 
state  or  of  tbe  United  States,  such  question 
Tould  not  be  certified.  Upon  these  proposi- 
tions see  Fews  v.  State,  1  Ga.  App.  122,  58 
S.  E.  64;  Hammock  t.  State,  1  Ga.  App.  127, 
TjS  S.  E.  66;  Anderson  t.  State,  2  Ga.  App.  18, 
58  S.  E.  401;  Walker  v.  Swift  Fertilizer 
Works,  3  Ga.  App.  283,  59  S.  B.  850. 

6.  For  tbe  reasons  stated  in  Southern  Ex- 
press Co.  V.  State,  1  Ga.  App.  700,  58  S.  E.  67, 
a  corporation,  being  responsible  for  the  acts 
of  Us  agent.  Is  indictable  and  punishable  Just 
as  a  natural  person  would  be  for  any  unlaw- 
ful act  done  by  any  of  its  servants  as  its 
agent  and  with  Its  consent,  if  tbe  act  done  by 
such  servant  In  tbe  conduct  of  the  corpora- 
tion's business  is  forbidden  by  law,  and  its 
commission  Is  punishable  as  a  crime.  For 
this  reason  the  trial  Judge  did  not  err  in  over- 
rniing  the  demurrer  Interposed  by  tbe  R.  M. 
Rose  Company,  setting  up  the  fact  tbat  it  was 
a  corporation. 

The  real  question  In  tbe  cases  turns  on 
whether  tbe  soliciting  of  sales  of  liquors  can 
)>e  a  crime.  Is  tbe  solicitation  crime  or  legit- 
imate commerce?  If  the  state  of  Georgia 
has  the  power,  as  beld  by  the  Supreme  Court 
of  the  United  States,  to  make  tbe  soliciting 
of  orders  for  intoxicating  liquor  a  crime  as 
a  measure  of  police  regulation,  then  be  who 
DECS  any  agency  to  violate  that  law  with 
snccess  may  be  guilty  of  tbat  crime,  and  bis 
piilt  or  innocence  is  not  affected  by  tbe  fact 
tbat  tbe  solicitation  is  by  letter — tbat  such  an 
<>De  used  tbe  mall  as  bis  medium  of  com- 
innDication  and  action — any  more  than  if  the 
case  was  one  of  sending  a  threatening  letter, 
a  challenge  to  fight  a  duel,  a  circular  In  re- 
gard to  a  lottery  or  soliciting  campaign  con- 
tributions, or  asking  a  postmaster  to  sell 
stamps  upon  a  credit,  or  than  if  the  case  were 
even  of  murder,  where  the  package  which 
caused  death  was  conveyed  by  malL 

Judgment  affirmed. 


MONAHAN  V.  NATIONAL  REALTY  ,  CO. 

(No.  1.138.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1908.) 

1.  La'Ndlobd    and   Tenant— LiABiLrnES   of 
Lakdlobd— Defects   in  Buildino. 

A  landlord  is  liable  for  defects  in  the  orig- 
itia]   oonstmction   of   a    building,    whether   be 


knows  of  them  or  not,  and,  where  he  retains  a 
qualified  posaeBsion  and  general  supervision  of 
his  building,  he  may  also  be  held  liable  for  in- 
juries arising  from  failure  to  maintain  the 
building  In  proper  repair,  either  If  he  knew  of 
tbe  defects,  or  If  in  tbe  exercise  of  ordinary 
care  he  should  have  known  of  them. 
2.  Same  —  Action  fob  Injubies  —  Evidence. 
In  an  action  brought  to  recover  for  In- 
juries due  to  the  defective  construction  of  a 
building,  evidence  aa  to  the  condition  of  the 
building  at  the  time  of  the  casualty  may  be  ad- 
missible for  the  purpose  of  illustrating  that  the 
construction  of  the  building  was  originally  de- 
fective, and  to  show  that  the  Immunity,  which  a 
landlord  may  ordinarily  claim  upon  the  ground 
that  he  exercised  due  care  in  obtaining  the  ad- 
vice of  experts,  has  been  withdrawn  by  reason 
of  the  facts  that  he  had  had  ample  notice  (from 
actual  physical  conditions,  brought  to  his  at- 
tention or  to  that  of  his  agents)  that  the  con- 
struction was  improper  in  the  first  instance. 
8.  Negligence— Res  Ipsa  Loquitub— Ques- 
tion FOB  JUBT. 

The  maxim  "res  ipsa  loquitur"  is  simply  a 
rule  of  evidence,  and  whether,  under  a  given 
state  of  facta,  the  maxim  is  to  be  applied,  is  an 
inference  to  be  reached  by  the  jury,  and  not  by 
the  court.  In  a  case  where  one,  himself  in 
tbe  exercise  of  due  care,  sustains  an  injury 
which  is  primarily  traceable  to  the  operation  of 
some  portion  of  a  building,  and  the  casualty  is 
of  a  kind  which  does  not  ordinarily  occur  where 
a  building  has  been  properly  constructed,  a  jury 
may  be  authorized  to  Infer  that  the  resultant 
injury  was  due  to  original  defective  conatruc- 
tion.  The  duty  of  proper  construction,  devolv- 
ing upon  a  landlord,  is  an  absolute  duty — be  is 
especially  charged  with  knowledge  of  the  char- 
acter of  a  building  constructed  by  him — and 
where  injury  caused  by  an  appliance  of  the 
building  results  to  one  properly  Invited  by  a 
tenant  into  tbe  building,  negligence  is  prima 
facie  attributable  to  the  landlord. 

[Ed.  Note. — For  cases  in  i>oint,  see  Cent.  Die. 
vol.  37,  Negligence,  §{  271,  285.] 

4.  Tbiai/— Objections  to  Evidence— Ibeelk- 

▼ANCT. 

Where  the  only  objection  made  to  tbe  in- 
troduction of  evidence  is  that  it  is  irrelevant  to 
illustrate  a  certain  issue,  it  is  not  error  to  over- 
rule this  objection,  if  the  evidence  is  relevant 
to  any  other  issue  in  tbe  case,  and  if  no  ob- 
jection is  made  to  the  competency  of  such  evi- 
dence. Although  testimony  may  be  incompe- 
tent, it  need  not  be  excluded  upon  that  ground, 
unless  that  objection  be  specially  raised.  FYom 
knowledge  of  the  existence  of  a  present  condi- 
tion, knowledge  of  the  existence  of  the  same 
condition  in  the  past  may  sometimes  be  implied. 
[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  46.  Trial,  §S  194-210.  226.] 

5.  Landlobd  and  Tenant— Latent  Defects 
IN  Building — Liabilities. 

One  may  be  liable  for  the  result  of  a  bid- 
den defect  as  well  as  for  injurious  consequences 
of  a  patent  defect  unless  he  did  not  know,  or,  in 
the  exercise  of  due  care  ought  not  to  have 
known,  of  such  latent  defect.  A  landlord  Is 
liable  for  a  defect  of  construction,  latent  or 
otherwise,  the  existence  of  which  be  knew  or 
ought  to  have  known. 

6.  Same— Defective  Constbuction. 

Conjstruction  which  is  not  strong  enough 
to  stand  the  strain  of  ordinary  use  is  defective 
construction. 

7.  Appeal  and  Ebbob  —  Review  —  Applica- 
tion   FOB    New    Tbial  —  Dibcbetion    of 

COUBT. 

Where  the  judge,  who  presided  at  the 
trial  of  the  case,  did  not  bear  the  motion  for  a 
new  trial,  but  it  was  heard  by  his  successor, 
the  rule  with  reference  to  the  weight  of  the 
opinion  of  the  trial  judge  upon  the  facts  lias  no 
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application ;  nor  has  a  judxe.  who  did  not  try 
the  cause  originally,  that  discretion  in  rela- 
tion to  the  irrant  or  refusal  of  a  new  trial  upon 
the  evidence,  with  which  an  appellate  court  is 
reluctant  to  interfere. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  SaTannah ;  Davis 
Freeman,  Judge. 

Action  by  Annie  Monahan  against  the  Na- 
tional Realty  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Beversed. 

Osborne  &  Lawrence  and  Oliver  &  Oliver, 
for  plaintiff  in  error.  O'Connor,  O'Byme  & 
Hartrldge,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiff  In  error,  Mrs. 
Monahan,  brought  an  action  against  the  Na- 
ticmal  Realty  Company,  a  corporation  own- 
ing and  operating  an  office  building  In  the 
dty  of  Savannah,  to  recover  damag^es  for  an 
Injury  to  ber  hand.  The  petition  alleges: 
That  Mrs.  Monahan  went  to  the  office  of  a 
dentist  In  the  defendant's  building  to  be  treat- 
ed; that  while  there  the  annual  policemen's 
I>arade  passed  by,  and  she  raised  one  of  the 
windows  to  look  at  the  parade,  and  when  she 
raised  the  window  the  chains  which  support- 
ed the  sash  broke  and  fell  upon  her  hand,  In- 
juring It;  that  she  did  not  know,  and  could 
not  by  ordinary  care  have  known,  of  the  size 
and  weakness  of  the  chains ;  that  the  defend- 
ant could,  by  the  exercise  of  ordinary  care, 
have  known  of  the  weakness  of  the  chains 
and  did,  In  fact,  know  of  It,  and  further 
knew  that  the  occupants  and  visitors  to  the 
office  in  the  defendant's  building  went  to  the 
windows  for  the  purpose  of  looking  out,  and 
especially  when  public  parades  were  passing. 
The  allegations  of-  the  petition  which  are  es- 
pecially material  to  be  considered  are  those 
in  paragraphs  7  and  12,  which  are  as  follows: 
"(7)  That  thfr  window  was  caused  to  fail  by 
reason  of  the  fact  that  the  chains  which  sup- 
ported the  sash  in  the  lifts  were  too  light  to 
serve  the  purpose  for  which  they  were  being 
used  at  the  time  and  place  aforesaid.  Said 
chains,  being  too  light  and  small  to  sustain 
the  weight  of  the  window,  broke  and  caused 
the  window  to  fall  with  full  force  upon  peti- 
tioner's said  wrist,  causing  the  injury  afore- 
said." This  paragraph  was  amended  by  add- 
ing the  following:  "The  defendant  knew  that 
said  chains  were  too  light,  weak,  and  small  for 
the  purpose  Intended  when  they  were  put  In 
the  windows  In  said  building.  The  construc- 
tion of  the  building  was  originally  defective. 
In  that  the  said  chains  were  light,  small,  and 
weak.  By  the  exercise  of  ordinary  care  at 
the  time  said  chains  were  put  in  the  building, 
defendant  could  have  known  that  they  were 
too  light,  small,  and  weak  for  the  purpose  to 
which  they  were  put.  The  building  was  con- 
structed by  the  National  Realty  Company  and 
under  Its  supervision."  "(12)  The  defendant 
was  negligent  as  follows:  In  keeping  and 
maintaining  a  chain  which  was  too  light  for 
the  purposes  for  which  It  was  Intended  to 
serve.    Said  chain  was  too  light  to  sustain 


the  weight  of  the  window  when  raised.  Said 
defendant  knew  that  the  chains  were  too 
light  to  bear  the  strain  upon  them  when  the 
window  was  open.  Said  defendant  ought  to 
have  known,  In  the  exercise  of  ordinary  care, 
that  said  chains  were  too  light  to  bear  the 
strain  upon  them  when  the  windows  were 
open.  All  of  these  acts  of  negligence  con- 
curred in  producing  the  Injury  aforesaid." 

From  the  evidence  it  appears  that  Dr.  Os- 
borne, a  dentist,  rented  an  office  from  the  de- 
fendant. The  defendant  did  not  part  with 
possession  of  Us  building.  It  kept  a  super- 
intendent who  looked  after  the  building  and 
had  charge  of  making  repairs  to  the  same. 
It  also  furnished  the  tenants  with  Ice  water 
and  porter  service.  Including  the  care  and- 
cleaning  of  windows.  On  the  date  in  ques- 
tion, the  plaintiff  went  to  Dr.  Osborne's  of- 
fice to  be  treated.  While  in  the  office,  the 
policemen's  annual  parade  passed,  and  Mrs. 
Monahan  went  to  one  of  the  windows  to  look 
out.  It  appeared  that  it  was  customary  for 
the  windows  to  be  so  used  when  parades  were 
passing.  When  raised,  the  chains,  which  sup- 
ported the  window,  broke,  and  the  sash  fell 
and  severely  Injured  her  hand.  Dr.  Osborne 
testified  that  Mr.  Campos,  the  superintendent 
of  the  building,  told  him  that  the  window 
chains  had  been  breaking  all  over  the  build- 
ing, and  that  he  had  been  repairing  them, 
and  liad  used  up  a  second  roll  of  600  feet  of 
chain  In  making  the  repairs.  He  stated  to 
Dr.  Osborne  that  the  reason  the  chains  broke 
was  that  they  were  "too  light."  Campos, 
when  put  upon  the  stand,  did  not  deny  this 
statement.  He  said:  "I  told  Dr.  Osborne 
that  morning  that  there  was  a  great  many 
of  the  windows  broken  by  men  cleaning  them, 
revolving  windows,  jerking  them  up  and 
down,  they  would  break  the  chain,  and  when- 
ever we  took  a  sash  out  we  replaced  the 
chains  on  both  sides  of  the  sash,  whether  they 
were  broken  or  not"  The  defendant  put  up- 
on the  stand  the  architect  who  designed  the 
building.  He  testified  that  the  chains  used 
in  the  windows  were  of  the  kind  In  ordinary 
use  and  were  a  good  grade  of  chain,  and 
that  a  Mr.  Moxson,  who  worked  under  lilm, 
had  tested  the  windows  after  they  were  put 
In  and  after  the  building  was  constructed. 
He  also  testified  that  Mr.  Campos  had  noth- 
ing to  do  with  the  construction  of  the  build- 
ing, but  was  employed  by  the  defendant  a 
short  time  before  the  building  was  completed 
so  as  to  familiarize  himself  with  the  details 
about  the  building.  Moxson  testified  that  he 
was  employed  In  the  construction  of  the  build- 
ing, that  the  chains  were  of  a  kind  In  gen- 
eral use  and  were  reasonably  suited  for  the 
purposes  intended,  and  that  be  inspected  the 
windows  after  they  were  put  in,  and  found 
them  all  right  His  testimony  showed,  how- 
ever, that  the  only  inspection  was  for  the 
purpose  to  see  If  the  windows,  when  move<l 
up  and  down,  worked  all  right  He  made 
no  test  as  to  the  tensile  strength  of  the  par- 
ticular chains.    The  Jury  returned  a  verdict 
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for  the  plaintiff  for  $250.  The  case  was  tried 
before  bU  honor,  Thomas  M.  Norwood,  and 
the  rule  nisi  upon  the  motion  for  a  new  trial 
was  issued  by  him.  This  original  motion  for 
a  new  trial  was  based  upon  the  grounds  that 
the  verdict  was  contrary  to  evidence,  against 
the  weight  of  evidence,  and  contrary  to  law. 
Jndge  Norwood's  term  of  office  having  ex- 
pired, Hon.  Davis  Freeman,  who  succeeded 
him  as  judge,  allowed  the  amendment  to  the 
original  motion,  and  upon  the  bearing  sus- 
tained the  motion  and  ordered  a  new  trial, 
and  to  this  judgment  the  plaintiff  in  error 
brings  her  writ  of  error. 

The  questions  which  are  presented  for  onr 
consideration  by  the  record  are:  Whether  the 
evidence,  under  the  pleadings  in  the  case,  au- 
thorized the  verdict  rendered;  whether  the 
court  erred  In  admitting  the  testimony  to 
whldi  exception  Is  taken  In  the  amended  mo- 
tion for  new  trial;  and  whether  the  court 
erred  in  qualifying  the  request  of  the  defend- 
ant's counsel  by  defining  to  the  J1U7  what 
was  meant  by  "defective  condition"  of  the 
window  chains,  by  instructing  them  that  such 
chains  would  be  defective  if  they  were  not 
strong  enough  to  sustain  the  strain  to  which 
they  would  be  subjected  by  ordinary  use. 
The  court  also  refused  the  request  preferred 
by  the  defendant's  counsel  to  the  effect  that 
the  defendant  would  not  be  liable  If  the 
chains  brolce  from  a  bidden  defect. 

It  Is  unnecessary  for  us  to  determine 
whether  the  allegations  in  the  twelfth  para- 
graph of  the  petition,  which  are  quoted  above, 
would  constitute,  with  the  allegations  of  the 
seventh  paragraph,  also  set  forth,  a  cause  of 
action  for  failure  to  keep  the  building  in  re- 
pair, as  Insisted  by  counsel  for  plaintiff  in 
error,  or  whether  tbe  right  of  action  under 
the  petition  Is  restricted  (as  seems  to  have 
been  the  opinion  of  the  trial  judge)  to  a  right 
to  recover  for  original  defective  construction 
alone,  for  tbe  reason  that  we  think  that,  even 
If  tbe  allegations  of  tbe  petition  be  construed 
In  a  more  restricted  sense,  the  plaintiff  was 
entitled  to  recover. 

In  the  motion  for  a  new  trial.  It  Is  assign- 
ed as  error  that  tbe  court  admitted  evidence 
of  an  admission  of  the  defendant's  superin- 
tendent that  the  reason  that  the  chain  broke 
was  because  it  was  too  light,  that  windows 
bad  been  breaking  all  over  the  building,  and 
be  had  been  repairing  the  same,  and  that  he 
was  then  on  the  second  roll  of  500  feet  of 
chain  nsed  In  making  repairs.  It  is  undisput- 
ed In  tbe  evidence  that  the  person  who  is 
said  to  hare  made  this  admission  was  the 
defendant's  superintendent  and  In  general 
charge  of  tbe  building,  and,  when  be  was 
placed  upon  the  stand  as  a  witness,  he  practi- 
cally admitted  tbe  entire  statement  which 
had  been  attributed  to  him,  and  testified  to 
tbe  truth  of  the  facts  therein  related.  If 
therefore  there  was  any  error  in  the  admis- 
sion of  tbe  statement,  primarily,  it  was  cured 

by  the  Introduction  later  of  the  higher  testl- 

moDy.    Viewing  tbe  contents  of  this  evidence, 

62  S.E.-« 


It  may  be  remarked  that,  where  it  Is  shown 
that  the  owner  of  a  building,  constructed  pre- 
sumably with  all  proper  care  and  under  ad- 
vice supposed  to  be  competent,  haS' brought  to 
his  attention  facts  and  circumstances  whlcb 
must  bring  home  the  conclusion  that  -  the 
building.  In  spite  of  all  bis  care,  has  been  in 
some  respects  at  least  defectively  construct- 
ed, not  only  is  be  thereafter  charged  with 
knowledge  that  the  building  is.  In  these  re- 
spects, of  defective  constmction,  but,  regard- 
less of  his  original  lack  of  knowledge,  physi- 
cal evidence  of  defects  at  the  time  of  the  ac- 
cident may  have  real  probative  value  in  es- 
tablishing that  the  building  was.  In  fact, 
originally  defectively  constructed.  For  in- 
stance. If,  a  year  or  two  after  a  building  has 
been  constructed  (where  there  has  been  no 
settling  of  the  walls  and  no  portion  of  them 
has  veered  or  cracked),  a  window  sash  could 
not  be  raised  because  the  window  frame  was 
not  plumb,  or  a  door  could  not.be  shut  owing 
to  the  fact  that  the  door  frame  would  not  fit, 
it  might  be  demonstrative  of  the  fact  that 
either  the  door  or  the  window,  or  both,  were 
originally  defectively  constructed.  It  would 
probably  be  convincing  evidence.  Tbe  sub- 
stantive facts  testified  to  by  Mr.  Campos 
were  circumstances  tending  to  show  original 
defective  construction.  His  admission  was 
competent,  in  our  opinion,  to  charge  bis  prin- 
cipal with  knowledge  of  these  facts. 

It  made  no  difference,  however,  whether 
tbe  defendant  knew,  when  tbe  building  was 
being  constructed,  that  tbe  chains  were  too 
light  and  weak,  or  not  It  was  the  defend- 
ant's absolute  duty  to  know  whether  the  con- 
struction was  defective  or  not  Defective 
construction  is  misfeasance,  and,  where  there 
is  absolute  misfeasance,  tbe  party  guilty 
thereof  is  ipso  facto  chargeable  with  knowl- 
edge. See  Mayor  of  Brunswick  v.  Braxton, 
70  Ga.  193.  Under  section  3118  of  the  ClvU 
Code  of  1895,  which  is  a  mere  codification  of 
the  principles  laid  down  in  White  v.  Mont- 
gomery, 68  Ga.  204,  and  Freidenburg  v.  Jones, 
63  Ga.  614,  a  landlord  is  responsible  to 
third  persons  both  for  damage  arising  from 
defective  construction  and  for  damage  arising 
from  failure  to  keep  the  premises  in  repair. 
As  to  positive  misfeasance  in  construction,  he 
is  subject  to  the  same  rule  which  Is  announc- 
ed In  Mayor  of  Brunswick  v.  Braxton,  supra. 
As  far  as  keeping  up  repairs  is  concerned,  tbe 
landlord  should  have  notice  of  the  necessity 
for  repairs,  where  tbe  possession  of  the  prem- 
ises is  exclusively  in  tenants.  In  the  present 
instance,  however,  the  landlord  retained  a 
qualified  possession  of  the  entire  building  and 
exercised  a  general  supervision  over  each 
room,  and  it  is  for  this  reason  that  we  here- 
tofore remarked  that  notice  as  to  tbe  neces- 
sity of  repairs  or  alteration  of  the  window 
chains  was  unnecessary.  We  have  held  that 
it  was  Immaterial  that  tbe  action  was  both 
for  damages  resulting  from  defective  con- 
struction ot  the  building  and  for  damages  re- 
sulting from  failure  to  keep  the  premises  in 
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repair,  because  we  consider  It  -well  settled  i 
that  a  landlord  Is  liable  for  defects  In  the 
original  constrnctlon  of  a  building,  whether 
he  knows  of  them  or  not 

As  to  the  damages  which  may  be  recovered 
where  there  is  a  failure  to  keep  the  premises 
In  repair  and  where  the  landlord  has  parted 
with  the  possession,  notice  of  the  defective 
condition  of  the  premises  must,  of  course,  be 
brought  home  to  the  landlord,  and  hence  It 
was  held.  In  Ocean  Steamship  CJompany  v. 
Hamilton,  112  Ga.  908,  38  S.  B.  205,  that  the 
landlord  was  "not  liable  because  of  a  fail- 
ure to  repair  a  defect  of  which  he  neither 
knew  nor  ought,  in  the  exercise  of  reason- 
able diligence,  to  have  known."  The  case  of 
Stack  V.  Harris,  111  Ga.  149,  36  S.  E.  615,  Is 
also  a  case  where  liability  was  Insisted  upon 
upon  the  ground  that  there  was  a  failure  of 
the  landlord  to  keep  the  premises  In  repair, 
and  the  point  decided  was  that  liability  re- 
sults not  only  where  a  landlord  has  actual 
notice,  but  where  the  circumstances  are  such 
as  to  require  him  to  make  an  investigation 
which  would  result  In  discovery  of  the  de- 
fects. 

We  are  further  of  the  opinion  that  the 
court  did  not  err  In  the  admission  of  the 
testimony  of  which  complaint  Is  made,  for 
the  reason  that,  If  the  chains  were  too  light 
and  weak  to  sustain  the  weight  of  the  sashes 
at  the  time  of  the  casualty,  this  would  be  a 
circumstance  from  which  the  Jury  might 
infer  that  they  were  originally  too  light  and 
weak.  Of  course,  we  do  not  mean  to  say 
that  it  might  not  rather  be  Inferred,  If  there 
was  testimony  to  that  effect,  that  the  weak- 
ness or  Insufficiency  of  the  chains  at  the 
time  of  the  accident  was  not  due  to  wear  or 
usage;  but  the  Jury  would  have  the  right 
to  say  to  which  cause  the  insiifflclency  of 
the  chains  at  the  time  of  the  accident  was 
due,  and  in  a  case  where  the  building  had 
only  been  constructed,  as  In  the  present  in- 
stance, for  a  short  time,  we  think  the  Jury 
would  be  authorized  to  say  that  the  Insuffi- 
ciency of  the  window  chains  was  not  due  to 
long  usage  and  consequent  loss  of  strength, 
but  rather  that  they  were  originally  too  weak 
for  the  purpose  intended.  It  may  be  assert- 
ed, as  a  general  rule,  that,  in  an  action 
brought  to  recover  for  injuries  due  to  the 
defective  construction  of  a  building,  evidence 
as  to  the  condition  of  a  building  at  the  time 
of  the  casualty  is  admissible  for  the  purpose 
of  Illustrating  that  the  construction  of  the 
building  was  orlglnaly  defective,  and  to  show 
that  the  immunity  which  a  landlord  may 
ordinarily  claim,  upon  the  ground  that  he 
exercised  due  care  in  obtaining  the  advice 
of  experts,  has  been  withdrawn  by  reason  of 
the  fact  that  he  had  ample  notice  (from  ac- 
tual physical  conditions  brought  to  his  at- 
tention or  to  that  of  his  agents)  that  the 
construction  was  improper  in  the  first  In- 
stance. 

In  our  opinion,  it  could  not  be  safely  held 
by  the  trial  Judge,  nor  by  this  court,  that 


the  Jury  were  not  authorized  to  apply  the 
maxim  "res  ipsa  loquitur."  Of  cours.e,  as 
remarked  by  Justice  Cobb,  in  Palmer  Brick 
Oo.  V.  Chenall,  119  Ga.  837,  47  S.  E.  329, 
this  rule  is  to  be  applied  with  great  caution, 
and  it  is,  after  all,  merely  a  rule  of  evidence 
to  be  used  by  the  Jury  for  their  guidance  in 
arriving  at  the  truth.  In  the  present  case, 
here  was  a  heavy  window  in  a  new  building, 
-vchich  fell,  certainly  without  any  fault  of  the 
plaintiff,  and,  according  to  some  of  the  tes- 
timony, without  any  apparent  cause.  In  de- 
termining whether  it  was  an  accident,  for 
which  no  one  would  be  liable,  or  whether  it 
was  due  to  negligence  on  the  part  of  the 
landlord  In  the  original  construction  of  the 
building,  it  Is  to  be  borne  in  mind  that  where 
Injury  Is  shown,  and  It  is  also  shown  that 
the  party  injured  was  free  from  fault,  and 
there  Is  no  proof  of  any  external  cause,  a 
prima  facie  case  of  negligence  may  be  rais- 
ed, because  the  party  managing  or  controlling 
the  agency  which  created  the  injury  is  natur- 
ally the  one  responsible,  and  the  burden  Is 
thereby  placed  upon  the  defendant  to  show 
proper  original  construction.  Chenall  v.  Pal- 
mer Brick  Co.,  IIT  Ga.  106,  43  S.  E.  443. 
Whether  the  explanation  that  the  chains  us- 
ed in  the  windows  In  the  defendant  com- 
pany's building  were  improved  appliances 
similar  to  those  used  In  two  other  modem 
buildings  In  the  city  of  Savannah  was  suffi- 
cient to  rebut  the  Inference  of  negligence  in 
construction,  due  to  the  unaccountable  fall 
of  the  window  In  question,  which  was  re-eu- 
forced  by  evidence  of  continual  recurrence 
of  similar  accidents  all  over  the  building, 
and  the  fact  that  there  was  never  any  test 
of  the  teusile  strength  of  the  window  chains', 
was  a  question  for  the  Jury  We  cannot  say 
that  the  Jury  erred,  whether  they  applied  the 
doctrine  of  "res  ipsa  loquitur"  or  not. 

The  remaining  questions  presented  are  so 
fully  dealt  with  in  the  headnotes  as  to  re- 
quire no  further  elaboration. 

Judgment   reversed. 


MERCHANTS'  &  MINBBS'  TRANSP.  CO.  T. 

CORCOBAN.     (No.  753.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1908.) 

1.  Appeal  and  Esbob—Fbesuuptions— Bub- 
den  OF  Showing  Ebbob— Reasons  or  Tbial 
Judge  fob  Decision.  ' 

It  is  prima  facie  to  be  presumed  that  a  trial 
judge  has  exercised  bis  discretion  wlien  tie  grants 
or  refuses  a  motion  for  new  trial,  and  he  who 
asserts  to  the  contrary  mast  plainly  show  the 
failure  of  the  judge  to  exercise  the  legal  discre- 
tion with  which  be  is  clothed.  The  jud^ent  of 
a  court  upon  a  motion  for  new  trial  cannot  be 
impeached  by  statements  of  the  presiding  judge, 
not  contained  in  the  order  overruling  or  granting 
the  motion.  If  the  trial  judge  has  really  ex- 
ercised his  discretion  upon  a  motion  for  new 
trial,  the  reasons  which  influence  him  in  giv- 
ing direction  to  the  case  are  unimportant  to  the 
court  of  review. 

(a)  In  no  event  can  a  reviewing  court  look  be- 
yond the  order  disposing  of  the  motion  for  new 
trial,  or  the  recitals  in  a  bill  of  exceptions  af- 
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finnatively  ahowing  that  his  discretion  was  not 
exercised,  to  jnauire  whether  the  judge  has  fail- 
ed to  exercise  his  discretion. 

(b)  Even  when  the  judge  siTes  expression  oral- 
ly to  disapproval  of  a  verdict  and  does  not  in- 
corporate it  in  his  final  judgment,  it  is  not  to 
be  held  that  this  Indicated  that  there  was  not 
finality  and  exercise  of  discretion.  It  will  be 
treated  merely  as  indicating  that  the  final  deci- 
sion was  not  reached  without  difficulty. 

2.  Nbw  Tbial— Gbounds  or— Suffioibrot  of 
EviDiHCB— Second  Tebdict. 

A  second  verdict,  found  with  no  evidence  to 
sustain  it,  should  be  set  aside  as  readily  as  a 
first;  bnt  a  second  verdict  cannot  be  set  aside, 
IS  a  first  verdict  might  be,  merely  because  upou 
the  second  trial  the  judge  mav  think  that  the 
preponderance  ot  the  evidence  Is  in  favor  of  the 
losing  party. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  H  162-165.] 

3.  Masteb  and  Sebvani^-Aotioks  fob  Inju- 
BiEs— E  viDENCE— Sufficiency. 

The  evidence  authorized  the  verdict,  and, 
tboncb  the  evidence  were  weak,  the  judge  would 
not  be  authorized  to  grant  a  second  new  trial 
because  his  personal  opinion  as  to  the  weight 
of  the  evidence  differs  from  that  of  the  jury,  un- 
less for  errors  of  law  a  new  trial  should  be 
granted. 

4.  Same— Evidence— Admibbibilitt. 

Evidence  of  the  incompetency  of  a  servant 
as  to  a  particular  business  requiring  skill  may 
be  deduced  from  a  circumstance  oisconnectea 
with  the  canse  of  action,  where  the  service  to  be 
performed  is  of  the  same  natore  or  requires  like 
skill  as  that  from  the  absence  of  which  it  was 
claimed  the  plaintiff  was  injured. 

5.  TbiaI/— IHSTBUCTIONB— Sufficiency- Pbeb- 
entatior  of  Defense. 

The  coart  may  present  a  defense  of  the  de- 
fendant most  strongly  by  excluding  from  the 
ronsidpration  of  the  jury  all  liability  under  the 
plaintiff's  claim  of  right  of  recovery  as  to  that 
matter. 

6.  Sake. 

(a)  In  the  absence  of  a  written  request,  it 
is  not  error  for  the  court,  after  giving  general 
instrnctions  upon  the  subject  of  the  measure  of 
damages,  to  omit  to  instruct  them  that  they 
should  take  into  consideration  the  plaintiff's 
diminishing  capacity  for  labor,  due  to  old  age. 
If  general  instructions  are  given  on  the  subject 
of  the  ascertainment  of  damages,  more  specific 
instructions,  if  desired,  should  be  duly  requested. 

(b)  The  jury  are  presumed  to  be  as  cognizant 
of  the  ccHumon  phenomena  of  human  experience 
us  the  judge,  and,  if  their  attention  is  especially 
desired  to  be  directed  thereto,  a  timely  written 
request  should  be  made.  It  is  not  essential,  in 
order  to  form  an  estimate  of  the  value  of  the  life 
of  a  deceased  or  to  ascertain  the  diminished  ca- 
pacity of  a  plaintiff  to  earn  money  which  has 
been  caused  by  an  injury,  that  the  jury  trying 
the  case  shonld  have  before  them  the  standard 
mortality  tables.  Such  tables  may  be  a  useful 
circumstance,  bnt  are  not  conclusive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  46,  Trial,  §  648.] 

7.  Appeal  and  Ebbo»-Damaoes. 

A  verdict  of  a  jury  cannot  be  held  to  be 
excessive  unless  it  be  manifestly  the  result  of 
prejudice  or  bias,  or  other  corrupt  motive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gg  3944-3M7J 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Thomas  R.  Corcoran  against  the 
Merc-bants'  &  Miners'  'Transportation  Com- 
pany. Judgment  for  pkilntiS,  and  defendant 
brings  error.    Affirmed. 


O'Connor,  O'Byme  &  Hartrldge  and  Law- 
ton  &  Cunningham,  for  plaintiff  in  error. 
Robt.  h.  Colding,  for  defendant  in  error. 

RUSSELL,  J.  This  case  was  heretofore 
brought  to  this  court  upon  error  assigned  up- 
on the  award  of  a  nonsuit,  and  it  is  report- 
ed in  1  Ga.  App.  743,  57  S.  E.  062.  Upon  the 
return  of  the  case  to  the  lower  court  It  was 
again  tried,  and  the  trial  resulted  in  a  ver- 
dict for  112,250  in  favor  of  the  plaintiff.  Ex- 
ception Is  now  taken  to  the  Judgment  refus- 
ing a  new  trial,  and  It  Is  further  Insisted  in 
the  bill  of  exceptions  that  the  trial  Judge  did 
not,  in  fact,  exercise  his  discretion  in  passing 
upon  the  motion  for  a  new  trial. 

1.  We  shall  first  determine  what  merit,  it 
any,  is  In  the  contention  that  the  discretion . 
of  the  trial  judge  with  reference  to  the  grant 
of  a  new  trial  was  not  exercised.  In  the 
grant  or  refusal  o'f  a  motion  for  new  trial  it 
is,  of  course,  to  be  presumed  prima  facie 
that  such  discretion  was  exercised,  and  it  de- 
volves upon  him  who  asserts  to  the  contrary 
to  show  that  there  was  a  failure  on  the  part 
of  the  trial  Judge  to  exercise  that  broad  and 
yet  legal  discretion  with  which  he  Is  clothed. 
We  do  not  think  that  the  circumstances 
which  are  relied  upon  by  the  plaintiff  in  er- 
ror are  sufficient  to  rebut  the  general  pre- 
sumption, or  can  be  properly  considered  by 
this  court  in  the  face  of  the  Judgment  over- 
ruling the  motion  for  new  trial  It  appears 
from  the  record  that  in  open  court,  on  Au- 
gust 20tb,  the  court  passed  the  following  or- 
der: "After  hearing  argument  upon  the 
within  motion  for  new  trial,  it  Is  considered 
and  ordered  that  said  motion  be,  and  the 
same  Is  hereby,  overruled.  In  open  court, 
August  20,  1907.  T.  M.  Norwood,  Judge  City 
Court  Savannah."  This  Judgment  was  a  fi- 
nality, so  far  as  the  motion  for  new  trial  Is 
concerned.  The  power  of  the  Judge  of  the 
city  court  of  Savannah,  so  far  as  that  motion 
Is  concerned,  was  then  exhausted,  and  the 
case  was  at  an  end.  Any  further  rights  of 
the  parties  depended  upon  a  writ  of  error  by 
proper  bill  of  exceptions,  unless  the  Judge, 
upon  the  ground  that  the  order  had  been  In- 
advertently or  Improvldently  signed,  had  seen 
proper  to  set  It  aside  or  modify  It  The 
plaintiff  in  error  seeks  to  show  that  the  Judge 
had  not  exercised  bis  discretion,  l)ecause  up- 
on the  succeeding  day  he  filed  an  opinion  ex- 
plaining the  reasons  for  his  previous  Judg- 
ment. 

The  opinion  was  as  follows  (after  stating 
the  case) :  "Decision  of  court  on  motion  for 
new  trial.  I  have  not  had  time  to  reduce  my 
opinion  to  writing,  and.  In  fact,  In  the  view 
I  take  of  it  there  would  be  nothing  to  say 
that  I  think  would  require  a  written  opinion. 
This  case  came  up  here  two  or  three  years 
ago  and  was  tried  by  a  Jury,  and  the  Jury 
rendered  a  verdict  I  think  It  was  for  $6,000. 
It  came  up  again,  and  I  was  of  the  opinion 
that  the  plaintiff  had  no  case — that  is  to  say, 
not  sufficient  to  submit  to  a  Jury — and  I  non- 
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suited  the  plaintiff.  He  took  tbe  case  to  the 
Court  of  Appeals,  aud  the  court  said  I  was 
In  error;  that  there  was  enough  to  go  to  a 
Jury.  It  was  then  submitted  to  another  Jury, 
and  that  Jury  found  a  verdict  for  the  plain- 
tlfT.  It  was  found  upon  about  the  same  testi- 
mony that  was  submitted  when  I  nonsuited 
the  case.  A  motion  Is  made  tor  a  new  trial, 
but  the  case  stands  on  about  tbe  same  foot- 
ing that  It  did  before,  and.  In  the  Tlew  I  take 
of  It,  tbe  duty  of  this  court  Is  this:  The 
law  In  the  case  Is  about  the  same,  that  Is 
to  say,  on  this  last  trial,  as  it  was  before 
when  it  went  to  the  Court  of  Appeals.  The 
facts  are  about  the  same,  and  I  think  that  I 
should  allow  the  Court  of  Appeals  to  review 
the  whole  case  again.  They  reviewed  it  once 
on  motion  for  nonsuit  Now  they  can  review  it 
as  a  case  completed,  and  decide  whether  the 
court  here  was  In  error,  or  the  jury  was  in  er- 
ror, or  both.  My  opinion  Is  therefore  that  it 
Is  better  to  overrule  the  motion  for  a  new  trial 
without  any  reference  to  what  I  think  about 
the  case.  I  have  nonsuited  it  once,  and  then 
let  this  court  of  revision,  whichever  counsel 
sees  fit  to  go  before,  say  whether  I  am  right  or 
wrong.  This  August  21,  1907.  T.  M.  Nor- 
wood, Judge  City  Court  of  Savannah." 

If  the  Judgment  overruling  the  motion  for 
new  trial  was  passed  in  open  court  and  was 
not  a  finality,  so  far  as  the  city  court  of 
Savannah  Is  concerned,  It  does  not  appear 
from  the  record  whether  the  opinion  In 
which  the  Judge  explained  the  reasons  why 
he  exercised  bis  discretion  as  be  did  was 
delivered  In  term  time  or  In  vacation — ^wheth- 
er the  city  court  was  stIU  In  session  or  had 
adjourned.  If  the  term  of  court  had  ended 
without  an  ordep  continuing  the  hearing  of 
the  motion  until  vacation,  the  Judge  would  be 
without  Jurisdiction  or  authority  to  pass  any 
order,  and,  In  the  absence  of  any  evidence 
upon  that  subject,  this  court  cannot  consider 
the  subsequent  order  which  we  have  quoted 
above.  Beyond  that,  however,  we  are  satis- 
fled  that  it  would  never  do  to  hold  that  the 
solemn  Judgment  of  a  court  can  be  Impeached 
by  the  oral  statements  of  the  presiding  Judge 
In  which  he  may  give  utterance  to  the  views 
wlilch  Influenced  him,  sometimes  for  the  sat- 
isfaction and  sometimes  to  the  dissatisfac- 
tion of  the  counsel  in  the  ease,  even  though 
these  remarks  be  stenographlcaliy  reported, 
and  the  Judge  afterwards  consents  to  verify 
them  by  his  signature.  The  reviewing  court 
is  not  concerned  with  the  extrajudicial  rea- 
sons which  Impelled  the  Judge  to  decide. 
The  only  question  Is:  Did  the  Judge  decide 
and  thereby  exercise  his  discretion,  which  is 
nothing  more  or  less  than  tbe  exercise  of  bis 
right  to  legally  determine  between  two  or 
more  courses  of  action?  If  he  exercises  his 
right  of  choice  after  full  consideration,  the 
Judicial  discretion  has  been  exercised,  wheth- 
er it  toas  iDeen  exercised  wisely  or  not  This 
point  was  expressly  ruled  In  City  of  Atlanta 
v.  Brown,  73  Ga.  630.  In  delivering  his 
Judgment  refusing  a  new  trial  in  the  Brown 


Case,  Judge  Dorsey  stated  that  "In  bis  Judg- 
ment the  alleged  Injury  was,  or  should  not  be 
an  actionable  defect,  as  to  require  the  city 
to  remedy  such  slight  imperfections,  would 
be  to  Impose  upon  It  an  extraordinary  de- 
gree of  diligence,  but,  as  he  had  fully  and 
fairly  cbarged  the  Jury  as  to  the  defect  be- 
ing actionable,  and  they  having  found  in 
favor  of  the  plaintiff  on  that  question,  he 
felt  that  he  should  not  disturb  their  verdict" 
It  was  Insisted  before  the  Supreme  Court 
that  this  evidence  that  there  was  not  an  un- 
trammeled  and  free  exercise  of  the  Judge's 
discretion,  and  that  to  refuse  the  motion  with 
such  an  impression  resting  upon  his  mind 
was  an  abuse  of  discretion.  In  passing  upon 
the  point.  Justice  Hall,  In  a  well-considered 
opinion,  says  :  "To  this,  however,  we  do  not 
assent  It  seems  to  us  that  It  does  not 
amount  to  an  abuse,  but  Is  rather  a  re- 
luctant forbearance  to  exercise  his  discre- 
tion •  •  •  In  favor  of  the  defendant 
Upon  the  whole,  he  concluded  to  let  the  ver- 
dict stand,  and  we  are  to  look  to  this  conclu- 
sion as  the  exercise  of  his  discretion,  rather 
than  to  the  reasons  that  led  him  to  hesitate, 
before  Interfering  with  the  finding  of  the 
Jury."  Throughout  the  opinion,  the  order  re- 
fusing a  new  trial  Is  treated  as  an  absolute 
exercise  of  discretion,  which  is  not  to  be  af- 
fected by  the  fact  that  the  Judge  was  re- 
luctant to  reach  the  decision  he  finally  ren- 
dered. 

If  the  presiding  Judge  were  to  give  frank 
and  full  utterance  to  his  thoughts  in  every 
case  In  which  he  rendered  a  Judgment  it 
would  be  found  that  perhaps.  In  a  majority 
of  the  Judgments  rendered,  both  doubt  and 
reluctance  prevail.  If  the  doubt  of  the  Judge, 
or  even  his  personal  opposition,  appears  In 
the  order  passing  upon  the  motion  for  new 
trial,  It  may  then  be  considered  that  the 
court  has  not  exercised  its  discretion,  but  the 
Judgment  in  the  present  case,  though  brief, 
makes  no  reference  to  any  doubt,  misgiving, 
or  unwillingness  to  award  the  Judgment 
which  Is  rendered  without  equivocation.  By 
the  form  of  the  order  In  which  the  court 
made  a  final  disposition  of  the  motion,  this 
case  is  distinguished  from  those  of  Central 
of  Ga.  Ry.  Co.  v.  Harden,  113  Ga.  453,  88  S. 
E.  949;  Thompson  v.  Warren,  118  Ga.  644, 
45  a  E.  912;  Rogers  v.  State,  101  Ga.  561. 
28  S.  B.  978;  Mclntyre  v.  Mclntyre,  120  Ga. 
67,  47  S.  E.  501,  102  Am.  St  Rep.  71.  While 
it  does  not  so  appear  In  each  case  In  the  deci- 
sion itself,  an  examination  of  the  original 
record  in  all  of  these  cases  shows  that  the 
Judge  in  each  Instance  in  his  order  gave  evi- 
dence that  his  discretion  had  not  been  exer- 
cised. 
We  hold  the  true  rule,  then,  to  be: 
(a)  That  In  no  event  can  a  reviewing  court 
look  beyond  the  ordep  disposing  of  the  mo- 
tion for  new  trial,  or  the  bill  of  exceptions, 
affirmatively  showing  that  his  discretion  was 
not  exercised,  to  Inquire  whether  the  Judge 
has  failed  to  exercise  his  discretion. 
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(b)  That  eren  when  the  Judge  gives  ex- 
pression orally  to  a  disapproval  of  a  ver- 
dict, and  does  not  Incorporate  It  in  his  final 
Judgment,  It  Is  not  to  be  held  that  this  Indi- 
cates that  there  was  not  finality  and  exercise 
of  discretion.  It  will  b^  treated  merely  as 
indicating  that  the  final  decision  was  not 
reached  without  difficulty. 

2.  The  trial  Judge,  In  the  present  Instance, 
may  not  have  been  thoroughly  satisfied  with 
the  verdict  in  favor  of  the  plaintiff.  He  had 
set  aside  one  verdict  against  the  defendant, 
and  upon  its  motion  had  awarded  a  nonsuit, 
-which  this  court  reversed.  The  discretion 
he  bad  twice  exercised  upon  the  facts  In  the 
record  had  been  narrowed  and  limited  by 
these  facts  and  by  the  salutary  requirement 
that  there  must  be  an  end  of  litigation,  for, 
while  the  decision  of  this  •court  In  Scrlbner's 
Sons  ▼.  Mutual  Building  Company,  1  Oa. 
App.  528,  58  S.  E.  240,  and  that  of  the  Su- 
preme Court  In  the  case  of  Dethrage  v. 
Rome,  125  Ga.  800,  54  S.  E.  654,  do  not  mean 
that  the  discretion'  of  the  trial  court  Is  ex- 
hausted upon  a  second  motion  for  a  new  trial, 
they  do  mean  that  where  there  is  only  a 
conflict  of  witnesses,  and  the  second  verdict 
is  the  same  as  the  first,  and  there  is  evi- 
dence sufficient  to  authorize  the  verdict,  it 
would  be  an  abuse  of  legal  discretion,  upon 
the  part  of  the  trial  court,  to  grant  a  second 
new  trial.  Of  course,  a  second  verdict,  found 
with  no  evidence  to  sustain  it,  should  be  set 
aside  as  readily  as  a  first,  but  a  second  ver- 
dict cannot  be  set  aside,  as  a  -first  verdict 
might  be,  merely  because  upon  the  second 
trial  the  judge  may  think  that  the  preponder- 
ance of  the  evidence  Is  In  favor  of  the  losing 
party.  As  is  well  said  in  the  Dethrage  Case 
(125  Ga.  806,  54  S.  B.  655)  in  which  the  sec- 
ond new  trial  asked  was  granted:  "The  liber- 
ality of  indulgences  by  this  court  In  favor  of 
the  discretion  of  the  trial  court  In  the  first 
grant  of  a  new  trial  will  not  be  extended  to 
a  second.  In  the  first  instance,  the  discre- 
tion will  be  sustained,  when  questions  of  evi- 
dence are  Involved,  almost  as  a  matter  of 
course,  but  not  so  with  subsequent  trials. 
There  must  be  an  end  to  litigation,  and,  aft- 
er the  first  grant  of  a  new  trial,  if  the 
matter  In  controversy  be  one  of  fact  for  the 
Jury,  and  for  a  second  time  In  passing  upon 
the  same  facts  the  verdict  upon  the  question 
at  issue  be  concurrent  with  the  first,  the 
mere  discretion  of  the  court  can  play  but 
little  part  in  the  second  motion  for  a  new 
trial.  It  is  true  that  it  may  sometimes  be 
exercised,  but  only  In  cases  where  it  is  pal- 
pably apparent  from  the  entire  evidence  that 
the  verdict  was  strongly  and  decidedly  against 
the  weight  of  the  evidence  and  manifestly 
wrong." 

Other  authorities  are  to  the  "same  effect. 
"In  the  case  of  Cleveland  v.  Central  R.,  7.3 
6a.  793,  where  the  action  was  for  homicide  of 
plaintiff's  husband,  the  defense  was  contrib- 
ntory  negligence.  This  court  held  that  it 
was  error  for  the  trial  Judge  to  set  aside  a 


second  verdict  of  a  Jury  on  the  ground  that 
it  was  excessive,  where  there  was  enough  evi- 
dence to  support  it,  although  the  decision  of 
the  trial  Judge  in  setting  aside  the  first  ver- 
dict for  the  same  amount,  and  based  upon 
the  same  evidence,  was  upheld  by  the  court. 
In  Cook  V.  Western  &  Atlantic  R.,  72  Oa.  48. 
in  a  Blmliar  action  and  defense,  where  the 
court  oa  a  former  writ  of  error  had  decided 
that  the  evidence  was  sufficient  to  withstand 
a  motion  for  nonsuit,  it  was  held  that  the 
'discretion  of  the  presiding  Judge  In  granting 
the  first  new  trial  had  been  exhausted  In  the 
case,  and  the  grant  of  another  was  error.' 
Also  in  the  case  of  Dempsey  v.  Rome,  99 
Ga.  192,  27  S.  E.  668,  the  court  having  pre- 
viously decided  that  it  was  error  to  grant  a 
nonsuit  on  the  same  evidence  as  was  then  be- 
fore it,  held  that  a  second  grant  of  a  new 
trial  was  error  where  the  case  turned  upon 
the  credibility  of  the  witnesses,  and  it  appear- 
ed that,  if  the  Jury  chose  to  believe  those  In- 
troduced by  the  plaintiff,  their  evidence  was 
amply  sufficient  to  warrant  a  recovery."  Deth- 
rage Case,  supra.  The  learned  trial  Judge, 
no  doubt,  had  these  rulings  of  the  Supreme 
Court  in  mind  when  he  exercised  his  dlBcr(>- 
tion  according  to  law,  by  refusing  a  fourth 
trial  of  the  case,  and  his  opinion  la  merely 
an  expression  of  regret  that  he  was  inhibited 
from  a  contrary  Judgment.  This  court,  by  a 
unanimous  opinion,  having  held  that  evidence 
practically  identical  would  withstand  a  non- 
suit and  authorize  a  recovery  on  the  part  oi 
the  plaintiff,  the  case  (so  far  as  the  evidence 
was  concerned)  Is  practically  identical  with 
Dempsey  v.  Rome,  supra. 

3.  We  come  then  to  consider,  first,  whether 
the  court  erred  In  overruling  the  motion  for 
new  trial  upon  the  ground  that  the  verdict 
was  without  evidence  to  support  it.  With 
this  ground  we  shall  consider  also  the  fourth 
ground  of  the  amended  motion,  that  a  new 
trial  should  have  been  granted  "because  it 
nowhere  appears  in  and  by  the  evidence  ad- 
duced in  said  case  that  the  injury  received  by 
the  plaintiff  was  occasioned  as  a  result  of 
lumber  falling  upon  his  leg."  The  testimony 
of  Corcoran  himself,  on  the  direct  examina- 
tion, was  that  the  lumber  fell  across  his  knee. 
The  end  he  had  placed  at  half  cant  was  across 
his  leg.  The  evidence  further  was  that, 
regardless  of  any  Injury  which  may  have 
been  received  by  his  foot  or  in  scraping  his 
leg  when  the  log  was  rolled  off,  the  bone  was 
so  crushed  by  the  fall  of  the  timber  that  this 
fall  across  the  leg  rendered  amputation  nec- 
essary. It  is  true  that  upon  cross-examina- 
tion he  testified  with  less  definiteness,  but 
he  never  did  retract  his  first  statement,  so 
that  the  doctrine  laid  down  in  Evans  v.  Jose- 
phine Mills,  119  Ga.  448,  46  S.  B.  674,  can  be 
applied.  On  cross-examination  he  testified 
that  it  was  the  piece  of  lumber  which  crush- 
ed his  leg,  and  he  supposed  did  it  all.  "The 
rolling  of  the  piece  of  lumber  off  my  foot  in- 
jured my  foot,  but  the  piece  of  timber  in 
general  hurt  the  leg  all  over."     The  Jury 
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heard  the  plaintiff  upon  the  stand,  they  saw 
his  manner  of  testifying,  and  had  the.  right 
to  believe  him.  The  turning  point  in  the  case, 
so  far  as  the  evidence  is  concerned,  is  wheth- 
er Corcoran  Imew,  or  ought  to  have  icnown, 
of  the  Incompetency  of  the  men  with  whom 
he  was  set  to  work.  It  might  appear  strange 
to  us  that  the  Jury  believed  that  Corcoran 
was  wholly  Ignorant  of  the  fact  that  the  men 
put  to  work  with  him  were  green  men,  but 
he  testified  absolutely  and  positively  that  he 
did  not  know  but  that  they  were  skilled  men, 
and  that  their  method  of  work  up  to  the  time 
of  his  accident  was  such  as  to  lead  any  one 
to  the  conclusion  that  they  were  thoroughly 
competent  and  skillful  in  the  loading  of  ships. 
The  Jury  would  have  been  authorized  to  be- 
lieve, because  of  the  prevalence  of  the  strike 
and  from  the  fact  that  Qraham  knew  (as 
he  says  everybody  else  did)  that  the  men  were 
green  men,  that  Corcoran  also  knew  it,  or 
that  he  had  as  good  an  opportimity  of  know- 
ing it  as  Graham,  the  vice  principal  of  the 
defendant  company;  but  the  Jury  were  not 
compelled  to  take  this  view.  The  Jury  may 
have  thought  that  Graham,  having  employed 
the  men,  necessarily  knew  more  about  them 
than  Corcoran  knew.  It  was  not  proved  that 
Corcoran  knew  the  extent  of  the  strike,  and 
both  he  and  Graham  testified  that  Graham 
did  not  tell  him  his  fellow  laborers  were 
green  and  incompetent  The  idea  that  Cor- 
coran could  with  his  own  eyes  have  observed 
that  they  were  unskillful  and  incompetent  is 
rebutted  by  his  statement  that  their  work 
prior  to  the  accident  bad  not  developed  this 
fact. 

The  defendant  Introduced  no  testimony 
at  all,  and,  after  a  careful  review  of  the  tes- 
timony In  behalf  of  the  plaintiff,  we  cannot 
say  that  the  trial  Judge  erred  In  refusing  a 
new  trial  upon  the  ground  that  the  verdict 
was  without  evidence  to  support  It,  or  even 
because,  to  his  mind,  the  evidence  was  unsat- 
isfactory; this  l)elng  a  second  verdict  in 
favor  of  the  plaintiff,  and  this  court  having 
adjudged,  upon  a  prior  consideration  of  prac- 
tically the  same  evidence,  that  it  was  error 
to  award  a  nonsiiit.  As  we  have  already 
remarked,  a  verdict  unsupported  by  any  ev- 
idence should  be  set  aside,  no  matter  bow 
often  rendered;  but  nothing  Is  better  settled 
in  the  decisions  of  our  Supreme  Court  than 
that  a  second  verdict  in  tiehalf  of  the  same 
party  stands  upon  a  different  footing  from 
the  first  verdict,  where  the  evidence  la  mere- 
ly weak  and  unsatisfactory,  or  even  where 
it  appears  that  the  mere  preponderance  is 
In  favor  of  the  losing  party.  Especially 
will  the  appellate  court  not  Interfere  where 
two  verdicts  have  been  returned  for  the 
plaintiff  upon  sufficient  evidence,  and  the 
court  below  has  refused  a  new  trial.  Holll- 
day  et  al.  v.  Anglin,  76  6a.  107.  A  second 
verdict,  supported  by  some  evidence,  even 
though  the  trial  Judge  believed  he  had  no 
right  to  set  the  verdict  aside,  will  not  be 
vacated.     Fulton  County  v.  Phillips,  93,  Ga. 


G5,  IC  S.  E.  260.  The  Judgment  granting  a 
nonsuit  having  been  reversed,  the  discretluii 
of  the  trial  court  was  exhausted  by  the  first 
grant  of  a  new  trial,  and  the  granting  of  a 
second  new  trial  on  discretionary  grounds 
would  have  been  error.  Cook  v.  W.  &  A. 
R.,  72  Ga.  48.  Doubt  on  any  question  of 
fact  in  the  mind  of  an  appellate  court  must 
be  resolved  in  favor  of  the  verdict,  and  not 
against  it.  Brown  v.  Meader  &  Griffin,  83 
Ga.  406,  9  S.  E.  681.  In  Christian  v.  West- 
brook,  75  Ga.  852,  it  was  announced  that  a 
necond  concurring  verdict  will  not  be  dis- 
turbed, although  the  evidence  was  exceed- 
ingly weak.  We  may  safely  hold.  In  a  case 
Involving  what  has  always  been  held  to  be 
a  question  of  fact — the  negligence  of  a  mas- 
ter In  employing  incompetent  servants  with- 
out warning  a  fellow  servant,  who  was  to  la- 
bor with  them  of  their  Incompetency — ^that, 
where  the  evidence  is  sharply  conflicting,  the 
verdict  must  stand,  unless  an  error  of  the 
court  requires  a  new  trial  (Freeman  v.  Big- 
ham,  65  Ga.  580);  or,  in  other  words,  that 
It  is  error  to  grant  a  second  new  trial  where 
two  concurring  verdicts  have  been  returned 
on  conflicting  evidence,  and  there  was  no 
error  in  the  court's  ruling  on  the  trial  (Veal 
T.  Robinson,  76  Ga.  838).  These  decisionb- 
seem  to  be  more  peculiarly  applicable  In  the 
present  case  because  the  defendant  Introduc- 
ed no  testimony. 

4.  We  shall  therefore  consider  the  errors' 
of  law  assigned  upon  the  admission  of  evi- 
dence, upon  the  charge  of  the  court,  and  upon 
the  omission  to  charge,  Insisted  upon  by  the 
plaintiff  In  error.  The  first  ground  of  the 
amended  motion  complains  that  the  court 
permitted  the  plaintiff,  Corcoran,  to  testify 
that,  after  he  was  hurt:  "That  piece  of  lum- 
ber was  not  lifted  up.  They  rolled  it  off.  In 
moving  a  piece  of  lumber,  always  lift  It." 
The  objection  to  the  testimony  was  that  the 
defendant  was  not  liable  for  any  incompe- 
tency of  its  servants  in  removing  the  piece  of 
lumber  from  the  plaintiff's  leg.  The  certifi- 
cate of  the  Judge  as  to  this  ground  of  the 
motion  shows  that  this  testimony  was  not 
offered  to  show  that  the  damage  was  caused 
by  the  rolling  of  the  lumber,  or  that  the  de- 
fendant was  liable  for  any  injury  caused  by 
the  rolling.  The  Judge  certifies  that  he  per- 
mitted the  testimony  to  be  introduced,  and 
so  stated  at  the  time,  "solely  for  the  purpose 
of  illustrating  the  competency  or  incompeten- 
cy of  the  fellow  servants  of  Corcoran,  and 
not  for  the  resultant  consequences  of  any  act 
of  negligence  that  occurred  after  the  piece  of 
lumber  fell  upon  Corcoran's  leg."  W^e  think 
this  testimony  was  admissible  for  the  purpose 
stated.  The  conduct  of  a  servant  in  relation 
to  a  matter  within  the  scope  of  his  duty  of 
course,  may  serve  to  illustrate  his  competency 
or  Incompetency;  but  even  if  the  act  in  ques- 
tion be  not  within  the  scope  of  his  duties,  in 
the  particular  instance,  and  yet  one  requiring 
skill,  it  may  be  proved,  by  the  method  of  dis- 
charging such  act,  whether  the  servant  be 
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skniful  or  xmsklUful,  competent  or  Incompe- 
tent In  otber  words,  If  It  be  true  that  there 
Is  only  one  -way  In  which  a  piece  of  timber 
(•an  be  atillfully  handled,  then,  the  fact  that 
the  person  wbose  character  l8  tinder  Investi- 
gation handles  such  lumber  unsklllfully  may 
be  a  circumstance  tending  to  show  that  he 
did  not  know  how  to  handle  It  skillfully,  and 
was  therefore  Incompetent. 

5.  The  second  ground  of  the  amended  mo- 
tion alleges  that  the  court  erred  In  not  stat- 
ing one  of  the  main  defenses  of  the  defend- 
ant to  wit,  that  the  plaintiff  received  the  In- 
jury complained  of  through  the  negllgmce  of 
a  fellow   servant,  for  which  negligence  the 
defendant  would  not  be  liable.     It  is  stren- 
ooasly  contended  that,  as  this  contention  of 
the  defendant  was  one  of  the  main  Issues 
involved  in  the  trial  of  the  case,  the  court 
»lionld  have  Instructed  the  jury  specially  up- 
on this  subject,  even  without  request    The 
court  approves  this  grotmd  In  the  following 
note:     "In  reference  to  this  assignment  of 
error,  reference  Is  had  to  the  entire  charge  of 
the  court."    Upon  examination  of  the  charge 
of  the  court  and  the  record  of  the  pleadings, 
we  are  nnable  to  sustain  this  contention  of 
the  plaintiff  In  error.    The  court  absolutely 
protected  the  defendant  from  even  the  slight- 
est risk  of  liability  arising  from  the  negli- 
gence of  the  plalntifTs  fellow  servants  by  the 
very  forcible  instructions  in  the  outset  of  his 
charge  to  the  Jury,  in  which  he  virtually  told 
them  that  the  plaintiff  could  only  recover, 
if  he  could  recover  at  all,  upon  the  incompe- 
tency of  the  defendant  company's  servants. 
The  Juiy   were  clearly  Informed   that  the 
plaintiff  could  derive  no  baieflt  from  any  in- 
jury which  might  have  resulted  to  him  from 
the  negligence  of  his  fellow  servants,  even  if 
the  Jury  believed  that  such  negligence  bad 
been  shown.    The  conrt  began  the  charge  to 
the  jury  as  follows:    "The  first  fact  that  I 
call  your  attention  to  is  one  of  exclusion.    It 
is  about  a  matter  that  is  not  In  this  cage.    I 
do  this  becanse  you  might  get  confused  on 
the  issue  that  you  are  to  decide.    Except  In 
cases  of  railroad  companies,  the  master— that 
is.  the  defendant  here — is  not  liable  to  one 
servant  for  Injuries  arising  from  the  negli- 
gence or  misconduct  of  other  servants  about 
the  same  business.    At  common  law  a  master 
was  never  liable  for  Injuries  done  to  a  fellow 
servant  by  one  of  his  servants;  but  our  Legis- 
lature has  changed  that  law  as  to  railroads, 
so  that.  In  the  case  of  a  railroad,  the  railroad 
is  liable  for  the  negligence  of  a  servant  that 
Injures  another  servant  in  the  employ  of  that 
railroad  in  the  same  business.    So  that  yon 
eiclnde   from    your  consideration  any  idea 
that  this  is  a  case  of  Uabiilty  for  negligence 
bj  a  fellow   servant."    Presuming  that  the 
jarv  were  composed  of  men  of  ordinary  In- 
telJteence,  we  do  not  see  how  the  judge  could 
have  told    them    more  forcibly  and  directly 
flat  "the  defendant  here"  could  not  be  held 
liable  for  any   act  o^  negligence,  no  matter 
what,  on  the  part  of  Corcoran's  fellow  serv- 


ants. This  was  not  <mly  the  first  thing  to 
which  the  attention  of  the  jury  was  directed, 
and  the  Jury  were  not  only  told  that  they 
must  not  confuse  a  case  like  this,  in  which  the 
master  Is  a  steamship  company,  with  the  rule 
In  regard  to  railroad  companies,  but  they 
were  next  told  that  the  defendant  was  not 
liable  for  the  negligence  or  misconduct  of  the 
servants  toward  a  fellow  servant,  and  there- 
fore that  it  differed  from  railroads  in.  that  re- 
spect Not  content  with  this,  the  Judge  final- 
ly tells  the  Jury  that  they  must  exclude  from 
their  minds  any  idea  whatever  that  the  de- 
fendant can  be  liable  for  negligence  by  a  fel- 
low servant.  Having  excluded  from  the  Jury 
the  right  to  award  the  plaintiff  anything  for 
damages  arising  from  negligence  of  his  fellow 
servants,  the  court  proceeds,  in  the  next  por- 
tion of  the  charge,  to  state  that  "the  case 
rests  upon  the  view  that  the  master,  the  de- 
fendant here,  is  liable  because  he  employed 
Incompetent  servants  to  work  along  with  the 
plaintiff,"  and  the  recovery  of  the  plaintiff 
Is  expressly  limited,  no  less  than  three  sepa- 
rate times,  to  the  single  question  whether  the 
defendant  employed  incompetent  servants 
and  whether  Corcoran,  by  the  exercise  of  or- 
dinary care,  could  have  known  that  they  werf 
incompetent 

As  we  view  It,  the  assignment  of  error  loses 
Its  force  by  reason  of  the  fact  that  the  de- 
fendant did  plead,  what  It  now  Insists  upon, 
that  Corcoran's  Injury  may  have  been  caused 
by  the  negligence  of  his  fellow  servants.  If 
Corcoran's  injury  was  caused  either  by  hit' 
own  negligence  or  that  of  his  fellow  servants, 
the  fact  would  present  a  special  defense  of 
which  the  defendant  might  have  availed  It- 
self. This,  the  defendant  did  not  do.  It  is 
well  settled  that  it  is  error  for  the  trial  Judge, 
even  without  a  request,  to  fall  to  cl^arge  upon 
any  Issue  In  the  case.  It  is  his  duty  to  in- 
struct the  Jury  as  to  the  law  applicable  to 
each  Issue  and  all  Issues  properly  raised,  by 
the  pleadings,  whether  requested  to  do  so  or 
not,  but  the  Judge  must  look  to  the  pleadings 
to  ascertain  the  issues.  The  pleadings  in  the 
present  case  raise  the  Issue  that  the  plaintiff 
had  been  injured  by  reason  of  the  fact  that 
he  was  set  to  work  without  knowledge  and 
without  warning,  with  Incompetent  fellow 
servants,  that  the  nature  of  the  work  at 
which  he  was  engaged  required  skill,  and  that 
by  reason  of  the  ignorance  and  lack  of  skill 
of  his  fellow  servants  he  was  injured.  The  an- 
swer contented  Itself  with  a  general  denial  of 
the  plaintiffs  allegation  upon  this  subject,  so 
that,  though  the  Judge,  perhaps,  was  not  re- 
quired to  charge  a  defense  which  the  defend- 
ant had  not  urged,  still,  if  he  had  been  so  re- 
quired to  instruct  the  Jury  upon  the  subject  of 
the  negligence  of  fellow  servants  as  affecting 
the  right  of  the  plaintiff  to  recover,  we  think 
the  Instructions  upon  that  subject  were  prop- 
er and  sufficient. 

6.  In  the  third  ground  of  the  amended  mo- 
tion for  new  trial,  the  plaintiff  in  error  in- 
sists that  the  court  erred  In  the  charge  as  to 
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the  measure  of  damages.  Tbe  portion  of  tbe 
charge  to  which  exception  is  taken  is  as  fol- 
lows: "Gentlemen,  should  you  find  for  plain- 
tiff, yon  would  be  authorized  to  give  damages 
for  his  impairment  by  reason  of  the  Injuries, 
the  Impairment  of  bis  physique,  his  body,  to 
the  extent  that  that  Impairment  incapacitates 
him  from  doing  the  labor  that'he  was  capable 
of  doing  before  the  injury.  I  will  illustrate 
it  to  you:  Suppose  he  was  getting  $60  per 
month  before  he  was  injured  (I  am  only  giv- 
ing you  figures  now  without  reference  to  this 
case,  so  you  can  apply  them  to  the  facts  of 
the  case  as  they  have  been  testified  to),  and 
that  now  he  can  only  earn  $30  per  month. 
His  earning  capacity  is  impaired  one-half. 
Ton  would  not  be  Justified  in  giving  a  verdict 
of  $60  per  month  under  any  circumstances, 
but  yon  would  have  $30  per  month  under  the 
supposition  you  have  submitted  to  you.  Now, 
to  arrive  at  your  verdict  to  ascertain  what 
that  $30  would  be  worth  now  (because  you 
have  got  to  base  your  verdict  at  this  time,  not 
what  the  amount  would  be  In  the  future),  yon 
would  take  $30  per  month,  multiply  that  by 
12,  and  then  multiply  that  by  the  number  of 
years  that  have  been  testified  before  you, 
which  is  his  expectancy  for  life  that  Is  called 
by  Insurance  companies — ^it  is  his  expectancy, 
how  long  a  man  of  his  age  will  live  accord- 
ing to  the  average  of  human  life — you  would 
take  the  number  of  years  therefore  as  his  ex- 
pectancy of  life,  and  multiply  that  by  the  re- 
sult of  $30  multiplied  by  12,  one  year,  and 
then  you  would  reduce  tbe  amount,  using  7 
per  cent,  as  your  calculation,  to  a  cash  basis, 
and  whatever  that  cash  basis  would  be  you 
would  be  Justified  in  giving  a  verdict  for.  So 
those  are  the  three  elements  for  which  you 
can  give  a  verdict — mental  suffering,  physical 
pain,  and  his  impairment  of  capacity  to  la- 
bor." 

(a)  A  specific  objection  urged  by  plaintiff 
in  error  to  this  charge  is  that  the  jury  were 
not  "instructed  that  in  arriving  at  Its  verdict 
it  should  take  into  account  the  fact  that  the 
plaintiff's  capacity  for  labor  would  be  di- 
minished as  he  grew  older.  Counsel  for  the 
plaintiff  in  error  cite,  in  support  of  their  con- 
tention, that  a  new  trial  should  be  granted 
for  this  alleged  error,  the  case  of  W.  &  A.  R. 
B.  Co.  V.  Moore,  94  Ga.  458,  20  S.  E.  640  (6), 
in  which  it  was  held,  in  view  of  the  facts  of 
that  particular  case  and  the  amount  of  the 
verdict,  that  there  ought  to  be  a  new  trial, 
for  tbe  reason  that  the  court  erred  in  omit- 
ting to  call  the  attention  of  the  Jury  to  the 
fact  that  in  his  declining  years  the  capacity 
of  the  deceased  to  labor  and  his  ability  to 
earn  money  might  have  decreased,  and  that 
they  should  take  this  Into  consideration.  We 
do  not  know  that  this  case  Is  controlling.  In 
view  of  prior  adjudications;  but,  in  any 
event,  the  ruling  must  l>e  confined,  as  the 
Supreme  Court  confined  it,  to  Its  particular 
facts.  The  verdict  in  that  case  was  $8,000, 
and  the  plaintiff's  husband  was  30  years  of 
age.    The  case  of  East  Tenn.  Ry.  Co.  v.  Mc- 


Clure,  94  Ga.  658,  20  S.  E.  93,  is  also  cited; 
but  the  new  trial  seems  to  have  been  grant- 
ed in  that  case  because  the  verdict  was  con- 
trary to  the  evidence,  and  the  fact  that  the 
court  erred  In  charging  the  Jury  in  reference 
to  the  Carlisle  mortality  tables,  is  only  Inci- 
dentally referred  to  as  reason  why  a  new 
trial  should  be  granted.  In  Mayor  and  Coun- 
cil of  Orifiln  V.  Johnson,  84  Ga.  279,  10  S.  E. 
710,  it  was  held  that  it  was  proper  for  the 
Judge  to  instruct  the  Jury  that  they  should 
consider  the  plaintiff's  declining  years  and 
the  apparent  decrease,  year  by  year,  of  his 
capacity  to  labor;  but  the  Supreme  Court 
would  not  reverse  the  Jndgment  of  the  court 
below  on  account  of  failure  to  give  this 
principle  in  charge  to  the  Jury,  because  the 
Jury  could  not  have  rightly  arrived  at  a 
smaller  amount  than  that  of  the  verdict  ren- 
dered, even  if  the  charge  as  desired  had  t>eea 
given.  In  none  of  these  cases  was  the  ques- 
tion raised  whether  the  charge  upon  this 
point  should  have  be^n  requested,  or  whether 
the  court  was  required  to  Instruct  the  Jury 
upon  the  point  without  request.  However, 
In  the  later  case  of  City  of  Columbus  v.  Ogle- 
tree,  102  Ga.  294,  29  S.  E.  749  (4),  it  was  held 
that  a  charge  upon  a  mortality  table,  which. 
In  substance,  instructs  the  jury  to  ascertain 
the  yearly  amount  of  the  plaintiff's  diminish- 
ed capadity,  to  earn  money,  if  any,  and  to 
multiply  it  by  the  number  of  years  he  might 
be  expected  to  live,  and  then  to  reduce  the 
gross  amount  to  present  value,  was  not  er- 
roneous; the  charge  being  In  other  respects 
appropriate,  and  if  general  instructions  are 
given  on  the  subject  of  the  ascertainment  of 
damages,  more  specific  Instructions  on  tbe 
subject,  if  desired,  should  be  duly  requested. 
So.  By.  Co.  V.  O'Bryan,  119  Ga.  148,  45  S.  E. 
1000;  Macon  By.  &  Light  Co.  v.  Mason,  123 
Ga.  773,  51  S.  E.  569.  In  the  Mason  Case, 
supra.  Justice  Evans,  delivering  the  opinion, 
says:  "The  court  in  general  terms  Instructed 
the  Jury  that,  In  the  event  they  found  in  fa- 
vor of  the  plaintiff,  it  would  be  their  duty 
to  estimate  'the  present  value  of  the  amount 
he  claims  he  has  lost  by  reason  of  bis  dim- 
inution in  capacity  to  labor  by  reason  of  the 
injury,'  and  they  might  determine  what 
would  be  a  present  cash  equivalent  from 
their  own  knowledge  of  arithmetic  and  math- 
ematics, or  from  a  paper  which  had  been  in- 
troduced In  evidence,  and  which  showed  the 
expectancy  of  one  49  years  of  age,  and  other 
data,  taken  from  the  mortality  and  annuity 
tables  published  in  70  Ga.  'or  from  other  evi- 
dence In  the  case.'  The  instruction  given  to 
the  Jury  upon  this  subject  is  criticised  as  be- 
ing confusing  and  as  laying  down  an  Incor- 
rect method  to  be  pursued  by  the  Jury,  and 
'because  it  deprived  the  Jury  of  the  right  to 
use  their  general  knowledge  upon  the  com- 
putation of  damages  of  this  character.'  The 
general  tenor  of  the  charge  was  right  though 
the  language  employed  by  the  court  was 
more  or  less  Involved  and  not  altogether  ac- 
curate.   The  gross  amount  which  the  Jury 
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might  And   the   plaintiff  would  lose  because 
of  his  dUnlnlsliecl  capacity  to  labor,  as  dlB- 
doaed  by  the  evidence,  and  not  the  amount 
vUch  he  daims  he  has  lost,'  was  the  sum 
to  he  reduced,  to  present  value.   This  and  oth- 
ei  minor   Inaccuracies  of  expression  render 
the  charge  less  clear  than  It  should  be.    Oth- 
erwise It  iB  not  open  to  the  criticisms  made 
opon  It.     If  more  specific  instructions  were 
desired,    an    appropriate   request   to   charge 
should  have  been  presented."    Thus  we  see 
in  all  bt  these  cases  that  it  is  held  to  be  In- 
cnmbent  on   the  counsel  to  request  such  a 
qpecific   principle   as  the  calculation  of   de- 
creased earnings  due  to  old  age.     In  fact, 
however,  we  may  say  that  the  expectation 
of  decreased  earnings  which  would  benefit  a 
defendant  is  In  many  instances  ofllset  b^  an 
expectancy    of    increased    earnings,    which 
might  benefit  the  plaintiff,  and  therefore,  If 
either  Increased  or  decreased  earning  capaci- 
ty is  desired  to  be  presented  to  the  Jury,  It 
should  be  requested  by  the  party  desiring  it. 
(b)  It  Is  Insisted,  however,  that  the  Judge's 
charge  is  not  warranted  because  there  was 
no  evidence  of  the  plaintiff's  expectancy.    No 
mortality  tables  were  introduced.    We  do  not 
think,  however,  that  it  Is  indispensable  that 
such  evidence  should  be  before  the  Jury  in 
order  to  enable  them  to  ascertain  the  prob- 
able duration  of  life  in  a  given  case.    In  Cen- 
tral Ry.  Co.  V.  Ray,  129  Ga.  853,  58  S.  E.  844, 
In  which  It  was  ,held,  as  we  now  hold,  that 
the  Judge's  omission  to  call  the  attention  of 
the  Jury  to  the  decreased  earning  capacity, 
resulting  ftom  advancing  age  and  other  caus- 
es, should  have  been  brought  to  Ills  atten- 
tion, and  a  timely  written  request  upon  the 
subject  should  have  been  made,  If  It  was  de- 
sired to  take  advantage  of  the  point,  the 
court  held  that:     "In  the  process  of  reach- 
ing a  correct  result  from  the  evidence, -Juries 
may  take  Into  consideration  such  universal 
experiences    In    human   life   as   criteria   in 
weighing  the  evidence  in  the  particular  case. 
The  Judge  may  refer  In  his  charge  to  such 
matters  as  the  plaintiff  in  error  complains 
he  omitted  In  this  case."    But  "the  Jury  are 
prenuned  to  be  as  cognizant  of  these  common 
phenomena  of  human  experience  as  the  Judge, 
and.  If  their  attention  Is  specially  desired  to 
be  directed  thereto,  a  timely  written  request 
should  be  made."    When  there  are  suflJcient 
facts  In  the  evidence  as  to  the  age,  health, 
physical   condition,  habits,  etc.,  of  a  given 
person,  the  Jury  may  form  a  reasonable  es- 
timate of  the  value  of  his  life  where  death 
results,   or  of  the  diminished  value  of  his 
services  from   the  circumstances  proven  In 
his  case,  without  resorting  to  the  standard 
mortality  tables  usually  introduced  in  cases 
of  this  kind.    In  Boswell  v.  Barnhart,  96  Ga. 
524,  23  S.  E.  414  (4),  Chief  Justice  Simmons, 
delivering    the    unanimous    opinion    of    the 
wtirt,  said:     "It  was  not  essential  that  the 
Jny,  In  order  to  form  an  estimate  as  to  the 
vaJne  ot  the   life   of  the  deceased,   should 
bavt  before    tbem   the  standard   mortality 


tables  usually  Introduced  In  evidence  in  cases 
of  this  kind."  He  then  quotes  with  approval 
the  language  of  Chief  Justice  Jackson  In 
Savannah,  Fla.,  &  Western  Ry.  v.  Stewart, 
71  Ga.  446,  In  which  he  said:  "I  do  not 
think  that  there  is  any  Procrustean  rule  in 
the  mode  of  estimating  the  value  of  a  life. 
The  age  of  a  man,  the  health  he  enjoys,  the 
money  he  is  making  by  his  labor,  his  habits, 
are  data  from  which  the  Jury  may  argue  how 
long  he  will  probably  live  and  work,  and 
what  his  life  is  worth  to  his  wife  in  Its  pe- 
cuniary value.  I  know  of  no  law  which  re- 
quires tables  of  the  probable  length  of  life 
and  its  probable  worth  to  be  Introduced. 
They  may  be  a  useful  circumstance,  but  are 
not  conclusive  or  absolutely  essential."  As 
the  factor  of  expectancy  is  derived  from 
human  experience,  supposed  to  be  well-nigh 
univeirsal,  and  to  be  known  to  the  Jury,  and 
as  Corcoran's  age  at  the  time  of  his  Injury 
was  proved  to  be  32  years,  we  apprehend 
that  the  jury  could  make  the  necessary  cal- 
culation perhaps  as  well  without  the  mor- 
tality table  in  evidence  as  if  It  bad  been  In- 
troduced, and  we  do  not  think  that  the 
mere  fact  that  the  court  Incorrectly  stated 
that  the  number  of  years  of  bis  expectancy  of 
life  had  been  testified  before  them  should 
Itself  work  a  new  trial. 

(c)  One  reason  of  the  exception  to  the 
charge  Is  that  the  court  did  not  Instruct  the 
jury  how  the  reductions  to  a  cash  basis 
should  be  made.  '  The  excerpt  from  the 
charge,  which  we  have  quoted  above,  instruct- 
ed the  Jury  to  reduce  the  amount  found  by 
7  per  cent  per  annum;  the  language  beiug 
7  per  cent  for  one  year.  If  the  Jury  were 
capable  of  making  this  calculation,  as  they 
must  be  presumed  to  be,  tlien  the  basis  given 
them  by  the  court  was  at  least  not  unfair 
to  the  defendant,  as  7  per  cent,  is  the  highest 
rate  of  Interest  allowed  by  law  in  this  state 
in  the  absence  of  a  contract. 

7.  In  the  argument  considerable  stress 
is  laid  upon  the  fact  that  the  verdict  Is  ex- 
cessive. This  court  has  no  right  to  adjudge 
a  verdict  to  be  excessive,  unless  it  was  the 
result  of  bias  or  prejudice.  From  the  record 
we  are  unable  to  say  that  this  verdict  was 
due  to  either  of  these  causes.  To  say  noth- 
ing of  the  torture  due  to  enforced  Idleness, 
which  Is  Inflicted  upon  a  man  accustomed  to 
work  (spoken  of  In  Powell  v.  Augusta  Ry. 
Co.,  77  Ga.  200,  3  S.  E.  757),  the  pain  and  suf- 
fering the  plaintiff  must  have  endured,  and, 
according  to  his  testimony,  still  endures,  the 
personal  disfigurement  due  to  the  loss  of  his 
leg,  and  the  feeling  of  affliction  he  must 
carry  with  him  through  life,  as  well  as  the 
diminution  of  bis  earning  capacity,  we  do 
not  think  it  within  the  power  of  the  court 
to  say  that  the  verdict  of  the  jury  was  exces- 
sive. Perhaps  a  safe  criterion  by  which  we 
may  Judge  the  question  is  comparison  with 
findings  of  other  juries.  While  we  have  been 
unable  to  find  a  case  in  this  state  where  as 
large  an  amount  was  returned  for  the  loss 
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of  a  leg,  similar  amonntB  hay«  been  held  not 
to  be  ezcesslre  In  other  jurlsdlcticHiB  where 
the  question  -was  presented.  In  Akersloot  t. 
Second  Ave.  R.  C!o.,  60  N.  T.  Super.  Ot  568, 
15  N.  Y.  Supp.  864,  $12,000  was  held  to  be  not 
ezcesslre  for  the  loss  of  a  leg.  In  Kalfur  t. 
Broadway  Ferry  Ey.  Co.,  34  App.  DIv.  26T,  54 
M.  Y.  Supp.  503,  $15,000  was  held  proper. 
In  Chicago  Ry.  Co.  v.  Taylor,  68  111.  App. 
613,  $15,000  was  held  to  be  not  excessive 
for  a  severe  and  permanent  injury  to'  the 
leg,  and  In  Chicago  Ry.  Co.  v.  Leach,  80  111. 
App.  854,  $15,000  was  held  not  excessive  for 
the  loss  of  a  leg.  In  the  case  of  Williamson 
V.  Brooklyn  R.  Co.,  53  App.  Dlv.  399,  65  N. 
y.  Supp.  1054,  even  the  sum  of  $22,500  was 
held  to  be  not  excessive  for  the  loss  of  one 
of  the  plaintiffs  legs.  If,  by  any  means, 
the  judge  In  the  court  below  can  be  con- 
strued to  have  held  that  be  was  not  satis- 
fied with  a  finding  In  favor  of  the  plaintiff, 
be  at  least  did  not  disapprove  of  the  amount 
awarded  to  the  plaintiff  upon  the  jury's 
finding  that  the  defendant  was.  liable.  As 
be  was  not  authorized  to  say  that  the  finding 
was  excessive,  neither  can  we. 

After  a  very  critical  examination  of  the 
entire  record  in  this  case,  we  are  confirmed 
in  the  opinion  that  the  evidence  of  the  plain- 
tiff's Injury,  both  as  to  nature  and  extent, 
being  undisputed,  and  the  jury  having  found 
in  favor  of  the  plaintiff  on  the  crucial  point 
that  his  Injury  was  due  to  the  negligence 
of  the  defendant  in  employing  incompetent 
servants  to  work  with  the  plaintiff,  whose 
Incompetepcy  was  unknown  to  him,  the  ver- 
dict was  authorized  by  the  evidence  and  was 
not  caused  by  any  error  of  law  on  the  part 
of  the  court. 

Judgment  afSnued. 


McLaren  v.  state.   (No.  1,224.) 

(Court  of  Appeals  of  Georgia.     July  31,  1908.) 

1.  Perjury— Indictment. 

In  a  prosecution  for  perjury,  it  is  permis- 
sible to  join  in  a  single  count  of  the  indictment 
a  number  of  separate  and  distinct  material 
statements  alleged  to  have  been  falsely  sworn 
to  by  the  defendant  in  the  same  legal  investiga- 
tion. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dix- 
vol.  39,  Perjury,  §  70.] 

2.  Same— Evidence- Sufficiency. 

On  the  trial  under  an  indictment  for  per- 
jury, it  is  not  necessary  to  prove  that  the  de- 
fendant made  literally  the  statement  alleged,  for 
it  is  well  settlpri  that  only  the  substance  of  the 
lantiuaee  used  by  the  witness  in  the  prior  ju- 
dicial investipition,  in  which  he  is  alleged  to 
have  sworn  falsely,  need  be  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  §  106.] 

3.  Same. 

It  is  not  necessary  to  the  conviction  of  the 
defendant,  on  an  indictment  setting  forth  sev- 
eral distinct  false  statements,  that  the  state 
should  show  the  elements  of  perjnry  as  to  each 
and  all  of  the  statements  so  alleged ;  but,  if 
perjury   is  established   as   to   any   one   of   the 


statements  which  is  material,  a  conviction  may 
be  upheld. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  {  99.] 

4.  Same. 

The  evidence  was  sufficient  to  authorize 
the  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perjury,  if  117-132.] 

(Syllabus  by  the  Court.) 

6.   WOBDS  AND   PhBASES— "MaTEBIALITY." 

The  test  of  "materialitj;"  is  whether  the 
statement  made  could  have  influenced  the  tri- 
bunal upon  the  question  at  issue  before  it.  Any 
statements  made  in  a  judicial  proceeding  for 
the  purpose  of  affecting  the  decision,  and  upon 
which  the  judge  acts,  are  material  (quoting  22 
Am.  &  Eng.  Ency.  of  Law  [2d  Ed.]  p.  087,  cit- 
ing Words  &  Phrases  Judicially  Defined,  vol. 
6,  pp.  5309,  5310). 

Error  from  Superior  C!onrt  Campbell  Coun- 
ty;  L.  8.  Roan,  .Judge. 

Henry  McLaren  was  convicted  of  perjury, 
and  he  brings  error.    Affirmed. 

Claude  C.  Smith,  for  plaintiff  in  error. 
W.  S.  Howard,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  In  error  excepts 
to  the  overruling  of  his  motion  for  new 
trial,  which  was  based  upon  general  grounds 
only.  The  offense  of  which  he  was  convicted 
was  that  of  perjury.  In  the  indictment  It 
was  alleged  that  he  had  willfully,  knowingly, 
absolutely,  and  falsely  testified  before  tbe 
grand  jury  of  Campbell  county  (the  grand 
Jury  having  under  consideration  at  tbe  time 
a  special  presentment  charging  one  Mahaley 
Ross,  alias  Stlnchcomb,  with  the  illegal  sale 
of  whisky)  as  follows:  "I  did  not  furnish 
five  pennies  to  John  Henry  Chandler  to  buy 
any  whisky  at  any  time  In  Mahaley  Ross' 
bouse.  I  did  not  get  any  whisky  from  any- 
body In  Mahaley  Ross'  bouse.  I  never  saw 
any  whisky  In  Mahaley  Ross'  house.  I  nev- 
er tried  to  buy  any  whisky  with  anybody  In 
Mahaley  Ross'  house.  I  did  not  see  any  mon- 
ey pass  for  whisky  In  Mahaley  Ross'  house. 
I  did  not  buy  any  whisky  from  Mahaley 
Ross" — when  in  truth  and  In  fact  the  said 
Henry  McLaren  did  furnish  five  pennies  to 
John  Henry  Chandler  for  the  purpose  of  buy- 
ing whisky  In  Mahaley  Ross'  bouse,  and  did 
buy  whisky  In  the  said  Mahaley  Ross'  house, 
and  be  did  then  and  there  get  whisky  in  the 
said  Mahaley  Ross'  house,  and  he  did  then 
and  there  see  whisky  In  Mahaley  Ross'  bouse, 
and  he  did  then  and  there  buy  whisky  with 
John  Henry  Chandler  in  said  Mahaley  Ross' 
house,  and  he  did  then  and  there  see  money 
passed  for  whisky  In  said  Mahaley  Ross'  house, 
and  he  did  buy  whisky  from  Mahaley  Ross; 
the  said  evidence  being  then  and  there  mate- 
rial, etc.  It  Is  Insisted  that  the  .verdict  of 
guilty  is  unauthorized  because  tbe  state  could 
not  In  the  same  indictment  charge  six  differ- 
ent statements  as  being  false,  each  of  them 
alleged  to  be  material,  without  preferring  the 
charge  in  separate  counts.  It  is  also  In- 
sisted that  tbe  verdict  was  not  authorized  by 
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the  evidence,  because  the  testimony  did  not 
show  that  the  defendant,  when  a  witness  be- 
fore the  grand  jury,  used  the  Identical  lan- 
guage In  the  Indictment,  and,  further,  that 
tlie  conviction  was  unwarranted  by  the  evi- 
dence because  the  state  failed  to  prove  each 
and  all  of  the  six  false  statements  set  forth 
in  the  indictment.  It  la  further  insisted  that 
some  of  the  statements  set  forth  In  the  in- 
dictment as  attributed  to  the  defendant  were 
only  proved  by  one  witness,  and  that  other 
of  tlie  facts  as  to  which  it  is  alleged  the  de- 
fendant swore  falsely  were  not  material  to 
the  issue  under  Investigation  before  the 
grand  Jury. 

1.  The  objection  that  the  Indictment  con- 
tained more  than  one  offense  in  a  single 
count  cannot  be  raised  by  motion  for  new 
trial,  if,  Indeed,  It  could  be  considered  at  all. 
Xo  demurrer  appears  to  have  been  filed  to 
the  accusation ;  but  we  really  see  no  reason, 
where  a  party  In  one  and  the  same  judicial 
biTestigation  swears  falsely  as  to  more  than 
one  material  matter,  why  all  of  such  false 
testimony  with  reference  to  the  same  mat- 
ter may  not  be  joined  in  a  single  count.    In 

j  the  present  case,  each  of  the  six  charges  of 
perjury  could  be  thus  joined  because  the  sub- 

j  jcct-matter  was  all  material  to  the  guilt  or 
Innocence  of  Mahaley  Ross  of  the  offense 
of  selling  Intoxicating  liquors  unlawfully; 
presentment  against  whom  was  then  be- 
ing considered  by  the  grand  jury.  The  evi- 
dence sought  from  the  witness,  as  may  be 
deduced  from  each  of  the  six  charges  of  per- 
jury, was  material.  Some  of  them  would 
have  shown  the  guilt  or  innocence  of  Mahaley 
Ross  directly,  while  others.  If  the  questions 
had  been  answered  differently  by  the  wit- 
ness, might  at  least  have  tended  to  induce  a 
presentment  which  is  only  an  ex  parte  pro- 
ceeding. "The  question  whether  or  not  a 
particular  statement  is  material  will  obvious- 
ly depend  upon  the  nature  of  the  proceeding 
and  the  matters  at  issue,  and  can  be  deter- 
mined in  each  case  for  that  case  only."  22 
Am.  &  Shig.  Ency.  Law  (2d  Ed.)  686,  citing: 
Robertson  v.  State,  54  Ark.  604, 16  S.  W.  582 ; 
State  V.  Schultz,  67  Ind.  19 ;  State  v.  Clough, 
111  Iowa,  714,  83  N.  W.  727 ;  State  v.  Wake- 
field, 73  Mo.  549;  Lawrence  v.  State,  2  Tex. 
App.  479.  "The  test  of  materiality  Is  wheth- 
er tbe  statement  made  could  have  Influenced 
the  tribunal  upon  the  question  at  Issue  before 
it.  Any  statements  made  In  a  judicial  pro- 
ceeding for  the  purpose  of  affecting  the  de- 
cision and  upon  which  the  judge  acts,  are  ma- 
terial." 22  Am.  &  Bng.  Ency.  Law  (2d  Ed.) 
W.  See,  also,  Salmons  v.  State,  31  Ga.  676 ; 
6  Words  &  Phrases  Judicially  Defined,  pp. 
5309,  5310,  pars.  3,  8;  Haines  v.  State,  109 
Ga.  526,  35  S.  E.  141. 

2.  As  to  tbe  insistence  that  the  evidence 
failed  to  show  that  the  defendant,  when  a 
witness  before  the  grand  jury,  used  the  Iden- 
tical language  attributed  to  him  In  the  indict- 
ment, It  Is  well  settled  that  only  the  sub- 
stance of  the  language  used  by  the  witness 


In  the  prior  Judicial  Investigation,  in  which 
be  is  alleged  to  have  sworn  falsely,  need  be 
proved.  The  exact  words  of  the  prisoner  need 
not  be  proved,  provided  the  substance  of  his 
testimony  is  given.  Taylor  v.  State,  48  Ala. 
157 ;  State  v.  Frisby,  00  Mo.  530,  2  S.  W.  833 ; 
People  v.  Burroughs,  1  Parker,  Cr.  R.  (X. 
Y.)  211 ;  Commonwealth  v.  Terry,  114  Mass. 
263. 

3.  It  is  further  insisted  by  the  plaintiff  in 
error  that  the  verdict  of  guilty  Is  unsupport- 
ed by  the  evidence  and  unauthorized,  because 
the  state  failed  to  prove  all  of  the  particu- 
lars wherein  perjury  was  alleged  In  the  in- 
dictment. As  the  crime  charged  related  to 
only  one  criminal  transaction,  which  would  be 
complete  if  committed  in  any  one  of  the  ways 
alleged,  sufllclent  proof  of  the  falsity  of  the 
oath  as  to  only  one  of  these  particulars  would 
authorize  the  conviction  of  the  defendant  In 
this  case.  "Where  the  indictment  contains 
several  distinct  charges  of  perjury,  proof  of 
any  one  of  them  is  sufficient"  22  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  694;  Marvin  v.  State,  53 
Ark.  395,  14  S.  W.  87;  State  v.  Day,  100  Mo, 
242,  12  S.  W.  365 ;  State  v.  Blalsdell,  89  N.  H. 
328 ;  State  v.  Hascall,  6  N.'  H.  352 ;  Harris 
V.  People,  64  N.  T.  148;  Moore  v.  State,  82 
Tex.  Cr.  B.  406,  24  S.  W.  95.  And  while  we 
have  been  unable  to  find  the  same  holding 
in  any  criminal  case  in  this  state,  the  ruling 
in  Salmons  v.  Tait,  supra,  clearly  sustains 
the  principle  which  we  now  assert. 

4.  We  come  then  to  consider,  under  tbe 
rules  stated  above,  whether  it  is  demonstrat- 
ed by  the  record  that  the  guilt  of  the  accused, 
as  to  any  one  false  statemoit  in  regard  to 
a  matter  material.  In  the  Investigation  pend- 
ing before  the  grand  Jury,  was  proved  be- 
yond a  reasonable  doubt  to  have  been  will- 
fully, knowingly,  absolutely,  and  falsely 
made  by  the  defendant.  The  ancient  rule 
of  the  comm<Mi  law  required  the  testimony 
of  two  witnesses,  both  directly  contradicting 
the  testimony  previously  delivered  by  the 
prisoner,  in  order  to  authorize  a  conviction 
of  perjury;  the  reason  assigned  being  that 
the  testimony  of  one  witness  would  merely 
I>e  one  oath  against  another.  Our  Code,  how- 
ever, in  making  perjury  an  exception  to  the 
general  rule  that  tbe  testimony  of  a  single 
witness  is  generally  sufficient  to  establish  a 
fact,  provides  that  corroborating  circum- 
stances may  dispense  with  tbe  second  wit- 
ness. Section  991  of  the  Penal  Code  of  1895 
is  as  follows:  "The  testimony  of  a  single 
witness  is  generally  sufficient  to  establish  a 
fact.  Exceptions  to  this  rule  are  made  in 
specified  cases;  such  as,  to  convict  of  trea- 
son or  perjury,  and  In  any  case  of  felony 
where  the  only  witness  is  an  accomplice;  In 
these  cases  (except  in  treason)  corroborating 
circumstances  may  dispense  with  another 
witness."  So  that  one  witness  and  corrobor- 
ating circumstances,  if  the  corroboration  be 
sufficient,  may,  in  cases  of  perjury,  serve 
to  establish  the  falsity  of  the  previous  tes- 
timony delivered  by  the  accused,  as  well  as 
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to  establish  tbe  substance  of  such  previous 
testimony.  Indeed,  in  several  jurisdictions, 
It  has  been  held  that  only  one  witness  Is  re- 
quired to  prove  the  tact  that  •  the  accused 
swore  on  a  prior  Judicial  investigation  as 
charged.  U.  S.  v.  Hall  (D.  C.)  44  Fed.  864,  10 
lu  R.  A.  824;  State  v.  Wooia,  17  Iowa,  18; 
State  v.  Jean,  42  La.  Ann.  946,  8  South.  480 ; 
People  V.  Hayes,  140  N.  T.  484,  35  N.  E.  951, 
23  L.  R.  A.  830,  37  Am.  St.  Rep.  572 ;  Com- 
monwealth V.  Pollard,  12  Mete.  (Mass.)  225. 
It  is  unnecessary  for  us  to  hold.  In  the  present 
case,  that  this  rule  should  prevail  in  this  state, 
because  two  witnesses  testified  in  accord  as  to 
several  material  allegations  contained  In  tbe 
indictment,  that  the  defendant  swore  sub- 
stantially as  charged,  and  the  defendant,  in 
his  statement,  so  far  from  denying  that  de- 
fendant testified  before  tbe  grand  Jury  as 
charged  In  the  indictment,  practically  admit- 
ted that  he  did  testify  as  charged,  and  in- 
sisted that  his  former  testimony  was  true. 
Then,  was  the  evidence  sufficient  to  show 
that  the  defendant  testified  falsely  as  to 
matters  material  to  the  first  investigation? 
We  think  that  It  was  established  by  two 
witnesses:  First,  that  the  defendant  fur- 
nished five  pennies  to  John  Henry  Chandler, 
at  a  designated  time  within  the  statute  of 
limitations,  to  buy  whisky  in  Mahaley  Ross' 
house;  second,  that  he  did  get  some  whisky 
from  another  person  in  Mahaley  Ross'  house; 
and,  third,  that  he  saw  whisky  in  Mahaley 
Ross'  house.  These  facts,  if  true,  even  though 
they  might  not  be  sufficient  to  authorize 
the  conviction  of  Mahaley  Ross  of  the  ofTense 
of  selling  whisky  if  she  were  on  trial,  were 
nevertheless  material  in  the  investigation 
of  the  evidence  before  the  grand  jury,  be- 
cause, in  connection  with  other  evidence, 
each  of  these  facts  might  tend  to  induce  the 
grand  Jury  to  find  a  presentment  (which  is 
merely  the  means  of  putting  a  defendant  on 
trial),  even  if,  Indeed,  the  same  evidence,  If 
Mahaley  Ross  bad  been  upon  trial,  would 
not  have  authorized  her  conviction.  It  must 
be  borne  In  mind,  too,  that,  as  to  tbe  pre- 
sentment pending  against  Mahaley  Ross,  her 
guilt  could  have  been  shown  Just  ;as  con- 
clusively by  evidence  of  a  sale  to  John  Henry 
Chandler  as  to  the  defendant  himself,  and 
for  that  reason  the  fact  as  to  furnishing 
money  to  Chandler  with  which  Chandler 
bought  the  whisky  might  be  as  important 
as  if  he  had  himself  purchased  the  whisky. 
As  to  the  testimony  of  the  defendant,  a^ 
alleged  in  the  indictment,  that  he  did  not 
buy  any  whisky  from  Mahaley  Ross,  the  only 
difference  between  this  and  the  testimony  of 
two  witnesses  introduced  on  the  part  of 
the  state,  as  to  what  really  transpired,  was 
that  he  did  not  buy  the  whisky  alone,  but 
Jointly  with  John  Henry  Chandler,  he  con- 
tributing five  cents  and  Chandler  twenty 
cents,  and  that  for  this  twenty-five  cents  the 
whisky  was  brought  into  the  room  and  de- 
livered by  Mahaley  Ross  and  partaken  of, 
both  by  the  defendant  and  Chandler,  the  two 


who  bad  furnished  the  money  to  pay  for  it. 
This  slight  difference  between  purchasing 
alone  and  purchasing  conjointly  with  anoth- 
er, when  the  sole  material  Issue  Involved  was 
whether  Malialey  Ross  sold  whisky  illegally, 
is  insufflclent  to  authorize  a  holding  that  the 
verdict  of  guilty  Is  unsupported  by  the  evi- 
dence. This  feature  of  the  case  is  practically 
Identical  with  the  facts  in  People  v.  Bur- 
roughs, 1  Parker,  Cr.  R.  (N.  Y.)  211.  In 
that  case  it  was  held  that,  on  a  trial  of  a  de- 
fendant for  perjury  in  giving  testimony  that 
F.  bad  taken  usury  in  discounting  a  promis- 
sory note,  it  was  sufficient  in  the  indictment 
to  allege  that  it  became  a  material  matter 
whether  F.  discounted  said  note,  and  whether 
he  took  usury  in  discounting  it,  and  then  to 
set  forth  particularly  the  testimony  of  the 
defendant  on  these  points  and  the  facts  as 
they  actually  existed.  It  was  further  held 
that  an  averment  In  an  indictment  that  the 
defendant  was  sworn  as  a  witness  between 
the  bank  and  3.  B.  is  sustained  by  proof  that 
the  defendant  was  sworn  in  a  suit  by  the 
bank  on  a  promissory  note  by  J.  B.,  the  In- 
dorser,  and  F.  McF.  and  the  defendant  as 
joint  makers. 

We  think  that  the  conviction  was  sustain- 
ed by  the  law  and  the  evidence,  and  for  that 
reason  the  court  did  not  err  in  overruling 
the  motion,  based  solely  upon  the  general 
grounds. 

Judgment  affirmed. 


CARBO  V.  STATE.    (No.  859.) 
(Court  of  Appeals  of  Georgia.    July  31,  1908.) 

1.  Homicide— Involuntary    Manslauquteb. 
_  There  can  be  no  conviction  of  the  offense 

of  involuntary  manslaughter,  either  in  tbe  com- 
mission of  an  unlawful  act  or  in  tbe  conuuission 
of  a  lawful  act  without  due  caution  and  circum- 
spection, where  tbe  homicide  is  directly  due  to 
an  independent  intervening  cause  in  which  the 
accused  did  not  participate  and  which  he  could 
not  foresee. 

2.  Cbiminal  Law— Nature  and  Ei.ements  or 
"Oeimb"— "Cbiminal  Negligence." 

To  constitute  a  crime  there  must  be  either 
the  foiat  operation  of  act  and  intention,  or 
criminal  negligence.  Criminal  negligence  neces- 
sarily implies,  not  only  knowledge  of  probable 
consequences  which  may  result  from  tbe  use  of 
a  given  instrumentality,  but  also  willful  or  wan- 
ton disregard  of  the  probable  effects  of  such  in- 
strumentality upon  others  likely  to  be  affected 
thereby. 

[Ed.  Note.— For  cases  in  nolnt,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  21. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1736-1740;  vol.  8,  p.  7623 ;  vol.  2,  p. 
1750.] 

3.  Neolioknob— Cbiminai.  Rbsfonsibilitt. 

Consequently,  criminal  negligence  is  not 
shown  as  against  a  defendant  who  uses  every 
means  in  hie  power  for  the  safety  of  those  whom 
it  is  alleged  his  negligence  has  affected. 

4.  Same. 

One  who  has  an  object  of  danger  or  a  dan- 
gerous instrument  of  any  kind  upon  his  premises 
owes  no  duty  with  reference  to  the  safety  of 
others,  except  as  to  those  likely  to  be  affected 
thereby.  And  upon  his  trial  for  crime  it  must 
appear  that  the  injury  to  those  affected  by  such 
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,       daogerons  inatrument  was  due  to  encb  negli- 
gence on  luB  part. 
5.  Sams. 

One  who,  with  full  knowledge  of  a  danger 
of  which  he  has  been  warned,  encounters  Bucb 
danger  himself,  assumes  all  risks,  and  a  result- 
]  ins  injury  cannot  be  made  chargeable  to  an- 
I  other,  where  it  appears  that  the  Injured  party 
being  a  person  of  sound  mind  and  of  the  age  of 
discretion,  by  the  exercise  of  ordinary  diligence 
could  have  avoided  the  injury. 
6l  Savx. 

Before  one  can  be  held  criminally  liable  for 
the  result  of  neeligence,  it  must  be  shown  l>eyond 
reasonable  doubt  that  the  result,  though  caused 
b;  the  accused  unintentionally,  injuriouslT  af- 
fected one  who  but  for  his  ignorance  of  the 
danger  might  have  escaped  harmless.  There 
can  be  no  conviction  where  it  appears  that  the 
party  injured  was  apprised  of  the  danger  and 
unnecessarily  and  over  the  protest  of  the  defend- 
ant exposed  himself  thereto. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cbatbam  Coun- 
ty; Geo.  T.  Caon,  Judge. 

J.  A.  Carbo  was  convicted  of  a  crime,  and 
he  brings  error.    Reversed. 

Twiggs,  Oliver,  Gazan  &,  Oliver,  for  plain- 
tiff in  error.  W.  W.  Osborne,  Sol.  Gen.,  for 
the  State. 

BDSSELLi,  J.    Judgment  reversed. 


SOUTHERN  RY.  CO.  v.  WEST.    (No.  1,095.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1908.) 

1.  Mabteb  and  Sebvaht— Relationship— Ex- 
istence. 

One  who  is  employed  b^  a  railroad  com- 
pany in  the  work  of  building  and  repairing 
bridges,  trestles,  and  depots,  and  is  furnished 
with  a  car,  in  which  he  and  his  associates  live, 
and  in  which  they  are  transported  Co  places 
along  the  line  of  the  road  where  their  services 
are  required,  the  custom  being  to  attach  the 
car  to  engines  and  trains  of  the  railroad  com- 
pany and  move  it  from  one  place  to  another 
m  the  progress  of  the  work,  is  an  employ^  of  the 
railroad  company,  not  only  while  he  is  en|;aged 
in  the  work  of  building  and  repairing  bridges, 
trestles,  and  depots,  but  also  while  being  so 
moved  in  the  car  from  place  to  place  in  the 
work  of  his  regular  employment. 

2.  Pleading— Pleading  and  Pboof— Issues. 

A  petition,  brought  to  recover  damages  for 
personal  injuries  against  a  railroad  company, 
wherein  the  facts  set  forth  show  liability  aris- 
ing from  the  relation  of  employer  and  employ^, 
ji  sufficient  to  submit  to  the  jury,  and  to  let 
in  nrxiof  of  the  allegations  going  to  establish 
men  liability,  although  the  plaintiff  claims  in 
the  petition  that  he  was  a  passenger  when  in- 
jured, and  as  such  entitled  to  recover.  The  le- 
gal status  of  the  plaintiff  is  shown  by  the  facts 
alleged,  and  not  by  his  conclusion  from  such 
bets. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Polk  Connty; 
F.  A.  Irwin,  Judge. 

Action  by  O.  F.  West  against  the  Southern 
Ballway  Company  Judgment  for  plaintiff. 
Defendant  brings  error.    AfiBrmed. 

McDanlel,  Alston  &  Black  and  Maddox, 
McCamy  &  Shumate,  for  plaintiff  in  error. 
J-  H.  ft  H.  3.  McBride  and  John  W.  &  O.  E. 
Maddux,  for  defendant  In  error. 


HIIJU  C.  J.  West  sued  the  Southern  Rail- 
way Company  to  recover  damages  for  person- 
al Injuries.  The  material  portions  of  his  peti- 
tion are  as  follows:  "(3)  That  on  said  10th 
day  of  July,  190K,  petitioner  was  employed, 
and  for  some  time  prior  thereto  had  been 
employed,  by  defendant  as  a  member  of  what 
was  known  as  the  'bridge  gang,'  and  as  such 
was  engaged  in  the  work  of  building  and  re- 
pairing bridges,  trestles,  and  depots  on  its 
said  system  of  railroads,  both  in  Alabama 
and  in  Georgia.  (4)  That  as  such  employe, 
petitioner,  together  with  the  other  members 
of  said  bridge  gang,  was  required  by  defend- 
ant to  cook,  eat,  and  live  in  some  old  passen- 
ger coaches  furnished  them  for  that  purpose 
by  said  defendant,  which  said  coaches  were 
moved  by  the  engines  and  trains  of  defend- 
ant on  its  said  lines  of  railroad  as  It  became 
necessary  for  said  bridge  gang  to  move  from 
one  place  of  work  to  another,  and  that,  while 
going  from  one  place  of  work  to  another.  It 
was  usual  and  customary  for  the  members 
of  said  bridge  gang  to  be  transported  by  de- 
fendant in  said  cars;  no  other  means  being 
provided  them.  (5)  That  your  petitioner, 
along  with  said  bridge  gang,  bad  been,  for 
some  prior  thereto,  at  work  painting  a  bridge 
on  defendant's  line  of  railroad,  about  2  miles 
east  of  Weems,  in  Jefferson  county,  Ala.; 
the  work  on  said  bridge  being  completed  on 
said  10th  day  of  July,  1906.  (6)  That  on  the 
evening  of  said  10th  day  of  July,  1903,  when 
the  work  on  said  bridge  had  been  completed, 
petitioner,  together  with  the  others  of  said 
bridge  gang.  In  accordance  with  the  orders 
and  directions  of  the  foreman  of  said  bridge 
gang,  went  aboard  said  cars,  and  the  same 
were  attached  to  a  freight  train,  and  defend- ' 
ant  tmdertook  to  transport  the  same  ii^to 
Birmingham,  Ala.,  a  distance  of  about  20 
miles.  (7)  That  while  traveling  on  said  train, 
petitioner  was  not  engaged  In  any  work,  had 
nothing  whatever  to  do  with  the  running  or 
operation  of  said  train,  and  had  no  control 
over  any  of  those  engaged  In  the  running 
or  operation  of  said  train;  but  he  was,  in 
effect,  a  passenger  on  said  train;  and  de- 
fendant owed  him  the  duty  of  extraordinary 
diligence  for  his  safety.  (8)  That  the  coach 
so  furnished  by  defendant,  as  aforesaid,  and 
In  which  petitioner  was  riding — the  same 
being  called  the  'sleeping  car' — ^was  an  old 
passenger  coach,  the  wood  and  wooden  draft 
timbers  of  which  were  decayed.  The  wood 
in  the  drawbead,  used  to  couple  said  coach 
on  to  others,  was  old,  decayed,  and  not  suffi- 
ciently strong  to  make  it  safe  to  couple  and 
use  said  coach  in  running  on  a  railroad. 
The  iron  key,  and  the  iron  pin  in  said  key, 
used  in  holding  said  drawhead  In  and  to 
said  draft  timbers,  was  old,  worn,  and  de- 
fective, and  by  reason  thereof  unsafe  to  use 
In  coupling  and  carrying  said  coach,  with 
petitioner  therein,  on  said  railroad.  All  of 
said  defects  were  unknovm  to  petitioner,  but 
were  known  or  could  have  been  known  to 
defendant,  in  the  exercise  of  extraordinary 
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diligence,  due  to  him  as  a  passenger  on  said 
car.  (9)  That  while  said  coaches  were  being 
carried  on  defendant's  said  line  of  railroad, 
and  at  a  point  about  7  miles  from  Birmingham, 
they  were  suddenly,  violently,  and  unneces- 
sarily Jerlced  forward,  then  and  there  Jerk- 
ing and  breaking  and  pulling  said  pin  ont 
of  said  key,  tearing  and  breaking  from  their 
places  the  said  pin  and  key  and  said  draft 
timbers  in  the  front  end  of  the  coach  in 
which  petitioner  was  riding,  and  jerking 
and  breaking  said  drawhead  and  said  pin 
and  key,  by  which  It  was  fastened  to  said 
draft  timbers  of  said  coach,  thereby  causing 
said  coach  to  become  uncoupled  and  detach- 
ed from  the  car  Immediately  in  front  of  It. 
The  said  drawhead  'immediately  dropped 
from  its  place  to  the  ground  and  ties  on 
said  track,  one  end  or  part  of  said  drawhead 
standing  on  the  ties,  and  the  other  end  up  to 
and  against  the  iron  axle  of  the  front  trucks 
of  said  coach,  thereby  forcing  the  front  end 
and  truck  of  said  coach  up  and  off  the  tra(^. 
(10)  That  at  the  time  said  coach  was  so  de- 
railed, said  train  was  being  run  at  a  high  and 
dangerous  rate  of  speed,  the  same  being  about 
30  miles  per  hour,  and  after  said  coach  was 
so  derailed  it  continued  to  nm  on  the  ground, 
and  on  the  cross-ties  along  said  track,  for 
a  distance  of  more  than  100  feet  That  after 
it  was  derailed,  and  before  It  stopped,  it 
was  running,  jumping,  and  violently  tossing, 
leaning,  and  careening  from  one  aide  to  the 
other,  on  and  across  the  cross-ties  and  on  the 
ground,  and  as  petitioner  -believed,  was  in 
constant  -  and  immediate  danger  of  being 
turned  over.  That  while  said  coach  was  thus 
tossing  and  careening,  your  petitioner,  with 
■the  others  in  said  coach,  including  the  fore- 
man of  said  bridge  gang,  were  caused  there- 
by' to  become  greatly  excited,  agitated,  and 
alarmed  for  his  safety,  and  while  so,  believ- 
ing that  his  life  was  in  danger,  without  time 
for  reflection  or  deliberation,  in  company  with 
said  foreman  and  other  persons  in  said  coach, 
he  jumped  from  said  coach  to  the  ground." 

The  injuries  received .  by  the  petitioner 
are  fully  set  forth  and  described  In  the  peti- 
tion. The  defendant  demurred  to  the  peti- 
tion, and  moved  the  court  to  dismiss  it,  be- 
cause "the  plaintiff  sues  as  a  passenger  on 
the  defendant's  train,  and  seeks  to  hold  it  to 
a  degree  of  care  required  of  a  common  car- 
rier in  its  relation  to  a  passenger,  while  the 
facts  alleged  by  him  show  that  he  was  not 
a  passenger,  but  was  an  employ^  of  the  de- 
fendant, engaged  in  his  duties  as  such,  and 
was  not  entitled  to  the  same  degree  of  care 
as  a  passenger,  and,  being  an  employ^,  that 
he  owed  the  defendant  duties  as  an  employ^, 
which  are  not  owed  by  a  passenger."  The 
court  overruled  the  demurrer,  and  the  defend- 
ant assigns  error  on  this  judgment. 

Two  questions  are  presented  to  this  court 
for  determination:  First.  Do  the  facts  as 
set  forth  In  the  petition  constitute  the  plain- 
tiff a  passenger?  Second.  Are  the  allegations 
of  the  petition  sufficient  to  set  forth  a  good 


cause  of  action  by  the  servant,  against  the 
master,  for  the  master's  own  negligeuce?  In 
determining  the  legal  status  of  the  plalntllT 
at  the  time  he  received  the  injuries  complain- 
ed of,  the  question  must  be  decided  accord- 
ing to  the  general  law,  and  not  under  any 
statutory  law  of  this  state  where  the  suit 
was  brought,  or  of  the  state  of  Alabama 
where  the  injury  occurred.  No  statute  of 
the  state  of  Alabama  is  pleaded  as  a  basis 
of  recovery,  and  of  course  no  statute  of  this 
state  would  be  applicable  to  the  case.  We- 
think  that  the  facts  set  forth  in  the  declara- 
tion make  a  good  cause  of  action  under  the 
common  law  to  recover  damages  for  personal 
injuries.  If  these  facts  show  that  the  plain- 
tiff was  at  the  time  a  passenger,  he  was  en* 
titled,  under  the  principles  of  the  common 
law,  to  extraordinary  care  and  diligence  by 
the  defendant.  If  the  facts  show  that  he 
was  not  a  passenger,  but  was  a  servant,  and 
tliat  bis  injuries  were  inflicted  by  the  neg- 
ligence of  the  master,  without  any  contrib- 
utory negligence  oa  his  part,  he  would  be 
entitled  to  ordinary  diligence  on  the  part  of 
the  master.  In  our  opinion,  under  the  facts 
as  set  forth  by  the  plaintiff,  he  did  not  oc- 
cupy the  relation  of  a  passenger  to  the  de- 
fendant when  he  received  his  Injuries. 

The  status  of  employes  of  railroad  com- 
panies, not  connected  with  the  running  of 
the  trains,  and  while  being  transported  .upon 
the  trains  of  the  companies,  has  frequently 
been  before  the  courts.  There  is  some  con- 
flict as  to  whether  an  employ^,  carried  to 
and  from  bis  work  on  a  car,  while  l>eing 
so  carried,  becomes  a  passenger  or  remains 
as  an  employ^  Elliott,  In  his  work  on  Rail- 
roads, states  that  "the  weight  of  authority, 
however,  as  well  as  the  better  reason.  Is 
clearly  to  the  effect  that  where  he  is  so  car- 
ried, he  Is  not  a  passenger,  but  is  ordinarily 
to  be  considered  as  an  employ^  and  a  fellow 
servant  of  the  employes  upon  the  car  trans- 
porting him.  But,  it  may  be  otherwise  If  be 
is  being  carried  in  pursuance  of  his  own  busi- 
ness." He  cites  numerous  authorities  to  sus- 
tain this  dictum.  3  Elliott  on  Railroads,  § 
1303a,  and  decisions  cited  In  the  note.  Judge 
Lurton  of  the  United  States  Circuit  Court, 
in  the  case  of  Louisville  &  Nashville  R.  Co. 
V.  Stuber,  108  Fed.  936,  48  O.  C.  A.  151, 
54  L.  R.  A.  696,  says:  "The  rule  is  now 
well  settled  that  railway  employes  while 
being  carried,  as  part  of  their  contract  of 
service,  to  and  from  their  place  of  work  are 
fellow  servants,  and  not  passengers."  In 
support  of  this  general  statement  we  cite  sev- 
eral cases  very  much  In  point.  In  Giilshan- 
non  V.  Railroad  Corporation,  10  CuSb.  (Alass.) 
228,  It  Is  held  that  laborers,  being  carried  to 
and  from  their  work  upon  a  gravel  train, 
are  not  passengers,  but  fellow  servants  of 
those  operating  the  train.  In  Seaver  v. 
Railroad  Co.,  14  Gray  (Mass.)  466,  a  carpenter, 
whose  business  it  was  to  repair  bridges  and 
fences  along  the  line  of  the  railroad,  was 
Injured  while  being  carried  from  his  place 
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of  woit,  and  he  was  held  to  be  a  fellow 
servant,  and  not  a  passenger.  In  Ryan  t. 
Railroad  Ck>.,  23  Pa.  384,  a  laborer  on  a 
grarel  train  was  Injured,  through  the  neg- 
ligence of  the  conductor  or  engineer,  while 
being  carried  from  bis  residence  to  his  place 
{  of  work.  Held,  that  there  could  be  no  re- 
covery. In  McQueen  v.  Railroad  Co.,  30 
Kan.  680,  1  Pac.  139,  a  bridge  painter,  while 
being  transported  over  the  road  to  discharge 
bis  duties,  was  held  not  to  be  a  passenger. 
In  Railroad  Co.  t.  Smith.  67  Fed.  524,  14  O. 
■  G.  A.  506,  31  Lu  R.  A.  321,  it  was  held  that 
I  a  civil  engineer,  charged  with  the  duty  of 
I  looking  after  the  maintenance  of  bridges, 
I  trestles,  and  water  tanks,  was  not  a  passen- 
ger, but  was  traveling  over  the  road  in  dis- 
cbarge of  his  duties.  And  In  Tomlinson  v. 
Railroad  Co.,  97  Fed.  ^52,  38  0.  C.  A.  148,  In 
an  opinion  by  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  it  was  held  that  a 
bridge  builder  and  repairer,  whose  duties 
called  him  to  various  places  on  the  line  of 
the  railroad  company  employing  him,  was  not 
a  passenger  when  being  carried  over  the  road 
to  the  place  of  work,  but  a  fellow  servant 
with  those  operating  the  train  to  which  his 
car  was  attached.  There  are  many  cases  to 
tbe  same  effect,  all  based  upon  the  principles 
of  the  general  law,  applicable  to  the  point 
In  question.  The  conclusion,  supported  by 
tbe  great  weight  of  authorities,  is  compre- 
hensively expressed  by  Beale  and  Wyman, 
as  follows:  "If  the  carriage  is  directly  In 
connection  with  his  work,  he  Is  really,  while 
being  carried,  engaged  In  his  employment, 
and  his  relation  to  the  carrier  is  that  of 
servant,  and  certainly  not  that  of  a  passenger, 
as  where  a  workman,  on  a  construction  or 
gravel  train.  Is  taken  from  place  to  place  on 
the  road  as  his  services  are  needed.  If  he 
Is  not  actually  working  at  his  employment, 
bnt  Is  being  carried  to  and  from  the  place 
of  employment,  by  agreement  of  the  company, 
as  an  assistance  to  his  work,  it  would  seem 
equally  to  be  engaged  in  his  employment,  and 
not  to  be  a  passenger.  If,  however,  he  re- 
ceives, as  a  gratuity  or  in  part  compensation 
for  his  services,  the  right  to  travel  free  in 
the  conveyance  of  the  carrier  upon  his  own 
business,  then.  In  so  traveling,  he  Is  to  be 
regarded  as  in  all  respects  a  passenger." 
Railroad  Rate  Regulations,  §  153. 

Applying  to  the  facts  in  the  petition  the 
test  here  laid  down,  the  conclusion  is  irre- 
sistible that  the  plaintiff,  at  the  time  he  was 
Injured,  was  not  a  passenger.  He  was  not 
traveling  upon  his  own  business,  but  was 
traveling  In  the  car  of  the  railway  company. 
In  direct  connection  with  his  ordinary  duty  as 
an  employ^  He  had  finished  his  work  on 
tbe  bridge  of  the  company  at  one  point  of  the 
railroad,  and,  following  the  orders  and  di- 
rections of  the  foreman  of  the  bridge  gang, 
went  aboard  the  company's  cars  to  be  trans- 
ported to  Birmingham,  Ala.,  a  distance  of 
20  miles,  presumably  for  the  purpose  of  con- 
tinuing bis  work  and  employment  for  the 


company.  He  alleges  that  the  bridge  gang, 
of  which  he  was  a  member,  were  required 
by  the  railroad  company  to  live  in  some  old 
passenger  coaches,  and  to  be  moved,  in  the 
execution  of  their  special  employment,  by 
tbe  railroad  from  one  place  of  work  to  an- 
other. It  would  be  illogical  to  claim  that 
wh\Ie  engaged  at  tbe  places  of  work  they 
would  be  employes  of  the  company,  but  when 
transported  between  such  places  they  would 
cease  to  be  employes  and  become  passen- 
gers. It  was  the  plaintlfTs  duty  to  travel. 
In  the  cars  provided  for  that  purpose  by  the 
company,  to  those  places  along  tbe  line  of 
the  company's  railroad  where  his  services 
were  required.  While  thus  traveling,  he 
continued  in  the  service  of  the  company, 
and  was  doubtless  paid  for  his  time;  and  we 
can  perceive  no  substantial  reason  for  hold- 
ing that  the  relation  between  himself  and  the 
master  and  his  fellow  servants  was  broken 
while  he  was  being  transported  from  place 
to  place  of  his  work,  and  that  it  was  re- 
established when  he  actually  resumed  work. 
The  case  of  Garswell  v.  Macon,  Dublin  & 
Savannah  R.  Co.,  118  Ga.  826,  45  S.  B.  695. 
relied  upon  as  establishing  the  contention 
that  the  plaintiff  was,  "in  effect,  a  passen- 
ger, and  entitled  to  extraordinary  diligence," 
Is  not  in  conflict  with  the  rule  above  an- 
nounced. The  Carswell  Case  Is  based  upon 
the  construction  of  a  statute  of  this  state 
(Civ.  Code  1895,  i  2297),  which  is  as  follows: 
"Railroad  companies  are  common  carriers, 
and  liable  as  such.  As  such  companies  nec- 
essarily have  many  employes  who  cannot 
possibly  control  those  who  should  exercise 
care  and  diligence  In  tbe  running  of  trains, 
such  companies  shall  be  liable  to -such  em- 
ployes as  to  passengers  for  injuries  arising 
from  the  want  of  such  care  and  diligence." 
This  statute  has  no  extraterrltoral  effect^ 
and  cannot  apply  to  an  injury  occurring  In 
tbe  state  of  Alabama.  This  statute  seems 
to  make  an  exception  to  the  general  rule  of 
law  in  favor  of  employes  who  are  injured 
while  being  transported,  and  who  have  no 
control  of  the  train  upon  which  they  are 
riding  when  injured.  If,  therefore,  the  facts 
alleged  by  the  plaintiff  limited  his  right  to 
recover  to  his  statement  that  he  was  a  pas- 
senger at  the  time  that  be  was  Injured,  and 
was  therefore  entitled  to  extraordinary  dili- 
gence on  the  part  of  the  railroad  company, 
we  would  be  compelled  to  hold  that  the 
court  erred  In  overruling  the  demurrer  and 
In  not  dismissing  the  petltl(»i.  But  we  think 
that  the  case  made  by  the  plaintiff  in  his 
petition  should  not  be  restricted  to  his  con- 
clusion that  he  was.  in  effect,  a  passenger, 
and  as  such  entitled  to  extraordinary  dili- 
gence; but  the  facts  set  out,  which  show 
that  he  was  injured  as  an  employe  by  the 
negligence  of  the  master,  and  not  by  his 
own  negligence  contributing  thereto,  or  the 
negligence  of  his  fellow  servants,  should  al- 
so be  considered.     It  cannot  make  any  ma- 
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terlal  difference  that  he  Is  mistaken  in  des- 
ignating himself  as  a  passenger,  if,  not- 
withstanding such  designation,  the  facts  set 
out  In  his  petition  determine  this  issue,  and 
show  that  he  would  be  entitled  to  recover 
as  an  employe. 

The  petition  alleges  that  the  railroad  com- 
pany was  negligent,  in  that  it  furnished  a 
defective  car  In  which  to  transport  the  plain- 
tiff to  his  place  of  work.  The  defects  in  the 
car  are  specified.  It  was  the  duty  of  the 
railway  company  to  furnish  a  safe  car  for  the 
plaintiff  to  ride  in,  and  the  plaintiff  was  un- 
der no  duty  to  inspect  the  car  to  see  tliat  it 
was  in  a  safe  condition.  This  was  the  duty 
of  the  company.  Dennis  v,  Schofleld's  Sons 
Co.,  1  Ga.  App.  489,  57  S.  B.  925;  Southern 
Cotton  Oil  Co.  V.  Gladman,  1  Ga.  App.  263, 
58  S.  E.  249;  Southern  States  Cement  Co.  v. 
Helms,  2  Ga.  App.  314,  58  S.  K  524.  And 
this  would  be  trae  whether  the  plaintiff 
should  be  regarded  as  a  passenger  or  as  an 
employ&  The  duty  of  Inspecting  the  condi- 
tion of  cars  used  in  Its  trains  is  one  of  the 
absolute  duties  of  the  railroad  company  as 
a  master,  in  relation  to  its  employ^.  Lucas 
V.  Southern  Ry.  Co.,  1  Ga.  App.  810,  67  S. 
B.  1041;  Moore  v.  Dublin  Cotton  Mills,  127 
Ga.  610,  56  S.  B.  839,  10  L.  R.  A.  (N.  S.)  772. 
It  appears  from  the  petition  that  the  car  in 
which  the  plaintiff  was  riding  was  furnished 
by  the  railroad  company,  not  only  as  a  place 
in  which  the  plaintiff  and  other  employes 
were  to  live,  but  in  which  they  were  to  ride 
when  being  transported  by  the  company  from 
place  to  place.  It  was  therefore  the  duty  of 
the  railroad  company  to  see  that  this  car 
was  In  a  safe  condition,  not  only  for  the  em- 
ployes to.  live  in,  but  also  for  them  to  be 
transported  In ;  and  the  allegation  is  that  this 
duty  was  not  discharged  by  the  railroad  com- 
pany, and  that  the  car  was  in  an  unsafe  con- 
dition to  be  used  as  a  means  of  transporta- 
tion, and  that  this  defective  condition  was  un- 


known to  the  petitioner,  but  was  known,  or 
could  have  been  known,  to  the  defendant.  It 
being  well  settled  that  the  railroad  company 
owed  to  the  plaintiff  the  absolute  nonassign- 
able duty  of  furnishing  him  a  safe  car  in 
which  to  ride,  If  he  Is  treated  as  an  employ^, 
and  if  the  facts  alleged  which  show  that  this 
duty  was  not  fully  discharged  by  the  railroad 
company  are  proved,  we  think  that  he  would 
be  entitled  to  recover,  notwithstanding  the, 
error  of  his  conclusion  that  he  was  a  passen- 
ger when  he  was  injured.  It  Is  true  that  the 
allegations  of  the  petition  show  that  the 
plaintiff's  Injury  was  caused  by  the  concur- 
ring negligence  of  the  railroad  company  In 
furnishing  an  unsafe  and  defective  car  for 
transportation  and  In  the  negligence  of  the 
company's  servants  In  handling  the  train  or 
the  engine  which  was  pulling  the  car;  but  it 
Is  well  settled  that  If  the  master's  negligence 
concurred  with  that  of  a  fellow  servant  in 
producing  the  injury,  the  master  would  be 
liable  as  If  he  only  was  at  fault  In  other 
words,  the  fellow  servant  doctrine  would  not 
apply  In  such  a  case.  Cheeney  v.  Ocean 
Steamship  Co.,  92  Ga.  726,  and  cases  cited 
on  page  732,  19  S.  B.  33,  36,  44  Am.  St. 
Rep.  113.  "If  the  negligence  of  the  master 
contributes  to  the  Injury  of  the  servant,  it 
must  necessarily  become  an  Immediate  cause 
of  the  Injury,  and  It  Is  no  defense  that  an- 
other Is  likewise  guilty  of  wrong."  McKIu- 
ney  on  Fellow  Servants,  {  16. 

To  conclude,  we  think  that  the  facts  set 
out  In  this  petition  make  a  case  of  liability, 
not  the  liability  of  a  railroad  company  to  a 
passenger,  but  the  liability  of  a  master  to 
a  servant;  and  the  right  of  the  plaintiff  to 
recover,  if  he  proves  these  facts,  cannot  be 
legally  affected  by  his  erroneous  conclusion 
that  he  occupied  the  relation  oi  a  passenger. 
For  this  reason  we  think  the  Judgment  over- 
rullng  the  demurrer  should  be  affirmed. 

Judgment  affirmed. 
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HARPER  FURNITURE  CO.  v.  SOUTHERN 

£}XPRBSS  CO. 

(Sapreme  Court  of  North  Carolina.     Mar  29, 

1908.) 

1.  Damages— Mkasttbe  or  Damaoes— Bbxaoh 
OF  Contract— Profits. 

The  current  profits  of  a  going  manafactur- 
lag  concern  are,  as  a  general  rale,  too  uncertain 
to  form  the  basis  of  an.  award  of  damages  for 
breach  of  contract  affecting  the  operation  of  the 
plant ;  the  correct  rule  in  such  cases  being  that 
the  damages  shall  be  ascertained  on  the  basis  of 
interest  on  the  invested  capital  trhich  is  unpro- 
dnctive  tor  the  time,  with  the  addition,  under 
certain  circumstances,  of  the  pay  of  employes 
rendered  idle  thereby,  and  hence,  in  an  action  by 
a  manufacturing  company  for  damages  for  the 
ftilnre  of  a  earner  to  deliver  machinery,  where- 
by the  plaintilfB  factory  was  necessarily  closed, 
the  amount  of  profits  which  the  mill  could  have 
realized  during  the  delay  was  properly  excluded. 

2.  Cabbiebs  —  Tbansfobtatior  or  Fbeight— 
Delay— Spbciai.  Damaqes  —  Damages  Not 
oontemttated  bt  parties. 

Where  goods  shipped  have  a  market  value, 
and  there  is  nothing  to  indicate  the  specific  pur- 
pose for  which  they  were  ordered,  damages  for 
May  in  delivery  are  usually  the  difference  be- 
tween the  market  value  at  the  time  fixed  for  de- 
livery and  that  when  they  were  in  fact  deliver- 
ed ;  but  where  the  goods  were  ordered  for  a  spe- 
cial purpose  or  present  use  in  a  given  way,  and 
these  facts  are  known  to  the  carrier,  he  is  re- 
tponsible  for  the  damages  fairly  attributable  to 
the  delay,  and  it  is  not  necessary  that  the  carrier 
be  expressly  informed  of  the  special  facts,  if 
tbey  are  known  to  it,  or  are  of  such  a  character 
that  the  parties  ma^  be  fairly  supposed  to  have 
contemplated  them  in  making  the  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Damages,  §§  451^52%.] 

3.  Dakaoeb— Breach  op  Contbact— Natubai, 
AND  Probable  Conseqiteitces. 

The  wrongdoer  is  prima  facie  liable  only 
for  the  natural  and  ordinary  consequences  of  his 
breach  of  contract ;  but  where  both  parties  knew 
and  contemplated,  when  making  tne  contract, 
that  an  injury  would  occur  in  addition  to  the 
natural  consequences  of  the  breach,  as  a  result 
thereof,  the  person  committing  the  breach  will 
be  liable  for  damage  on  the  occurrence  of  the 
contemplated  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  15,  Damages,  §  58.] 

4.  Carriers— Tbaitspobtation  or  Fbeioht— 
Delay- Daicaoes— CoH^xuPLATiOH  or  Pab- 

IIES. 

Plaintiff,  a  furniture  company,  ordered  an 
en^ne  shaft,  weighing  some  650  pounds,  to  be 
shipped  to  it  by  express  from  another  state, 
through  defendant  and  other  express  companies : 
but  the  shaft  was  not  delivered  on  time,  and 
plaintiff  was  compelled  to  close  its  mills  because 
of  delay  in  delivery  and  sued  to  recover  dam- 
ages from  the  cloeing  of  its  mills  by  the  delav. 
HeU,  that  the  fact  that  plaintiff  was  engaged  in 
manufacturing  furniture,  which  was  shown  by 
the  bill  of  lading,  taken  in  connection  with  the 
nature  of  the  shaft  ordered,  and  the  unusual 
mode  of  shipment  for  such  a  heavv  article,  and 
the  nature  of  defendant's  business,  by  which  they 
nnderto<A  for  a  higher  wage  to  carry  with  ad- 
ditional safety  and  dispatch,  was  sufficient  to 
give  defendant  notice  that  damages  beyond  the 
ordinary  amount  might  reasonably  be  expected 
in  case  of  delay  in  transportation,  so  as  to  ren- 
der defendant  liable  for  any  special  damages  re- 
sulting from  snch  delay. 

fEd.  X  t<?.— For  cases  in  point,  see  Cent  Dig. 
VOL  15,  Damages,  fS  451-452^^.] 

5.  Same— Questions  vob  Juby. 

In  an  action  against  an  express  company  to 
recorer  for  wrongful  delay  in  delivering  goods, 
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the  evidence  held  sufficient  to  take  the  question 
of  the  amount  of  comprensatory  damages  for  de- 
lay in  delivery  to  the  jury. 
Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Caldwell 
County;   Ward,  Judge. 

Action  by  the  Harper  Furniture  Company 
against  the  Southern  Express  Company. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  awarded. 

See  144  N.  C.  639,  57  S.  B.  458. 

There  was  evidence  tending  to  show:  That 
plaintiff  was  a  firm  engaged  in  the  manu- 
facture of  furniture,  bavlng  their  mill  at  Le- 
noir, N.  C. ;  that  on  or  about  the  21at  of  Oc- 
tober, 1906,  the  Erie  City  Iron  Works  of 
Erie  City,  Fa.,  shipped  to  plaintiff,  as  con- 
signee, at  Lenoir,  N.  C,  an  engine  shaft,  of 
a  given  kind,  weighing  something  like  650 
pounds ;  that,  pursuant  to  the  order  of  plain- 
tiff company,  the  shipment  was  made  by  ex- 
press over  a  line  of  connecting  carriers,  be- 
tween the  two  points,  including  the  defend- 
ant, and  the  shaft  was  delivered  at  Lenoir, 
,  N.  C,  by  defendant  company  on  November 
9,  1905,  and  indlcatlpg  a  wrongful  delay  In 
the  shipment  of  something  like  two  weeks. 
There  was  further  evidence  tending  to  show 
that  the  furniture  factory  of  plaintiff  com- 
pany, for  which  the  engine  shaft  had  been  or- 
dered, wag  necessarily  closed  dovm  during 
the  time  of  wrongful  delay,  and  that  by  rea- 
son of  this  loss  of  time  In  operating  the 
factory  the  plaintiff  company  suffered  dam- 
ages to  the  amount  of  |200  and  more,  arising 
from  wages  paid  Idle  hands  and  other  costs 
Incident  to  the  delay,  and  Interest  on  the 
amount  of  capital  Invested  In  the  mill  and 
onproduotlve  during  said  time.  The  char- 
acter, capacity,  and  amount  Invested  In  the 
mill  were  shown  as  data  for  estimating  the 
damage  suffered,  and  it  was  proved  that  the 
full  product  of  the  mill  had  been  already 
sold  for  the  period  and  at  a  profit  It  was 
further  shown  that,  as  soon  as  it  was  dis- 
closed that  the  shipment  was  delayed,  plain- 
tiff company  Immediately  duplicated  the  or- 
der, and  both  shafts  were  delivered  at  the 
same  time,  November  9th.  Plalntl/f  offered 
to  show  the  amount  of  profit  which  the  mill 
could  have  realized  during  the  time  of  de- 
lay, but  the  evidence  was  held  to  be  Incom- 
petent Plaintiff  excepted.  At  the  close  of 
the  testimony,  the  court  intimated  an  opinion 
that  on  the  evidence.  If  believed,  only  nomi- 
nal damages  could  be  recovered,  and.  In  def- 
erence to  this  intimation,  plaintiff  submitted 
to  a  nonsuit  and  appealed. 

Jones  &  Whlsnant,  for  appellant  W.  G. 
Newland,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  decisions  of  this  state  are  to  the  effect 
that  the  current  profits  of  a  going  manufac- 
turing enterprise,  which  are  dependent  on 
the  varying  cost  of  labor  and  material  and 
the  fluotuatlons  of  the  market  value  of  the 


Digitized  by 


Google 


146 


62  SOUTHEASTERN  BEPORTBR. 


(N.C. 


product,  as  a  general  role,  are  too  nncertain 
to  form  tbe  basis  of  an  award  of  damages  In 
breaches  of  contract  affecting  tbe  operation 
of  tbe  plant,  and  tbe  better  rule  In  such 
cases,  when  it  appears  that  substantial  dam- 
ages are  recoverable,  is  that  such  damages 
Shall  be  ascertained  on  tbe  basis  of  interest 
on  tbe  capital  Invested,  which  Is  unproductive 
for  tbe  time,  with  the  addition,  under  certain 
circumstances,  of  the  pay  of  hands  Idle  and 
necessarily  unemployed,  and  some  otber  inci- 
dental  expenses  reasonably  referable  to  the 
defendant's  wrong,  which  may  at  times  In- 
clude an  outlay  in  the  reasonable  effort  to  re- 
duce or  minimize  tbe  losa  No  doubt,  there 
are  cases  where  the  average  rental  value  of 
a  business  building  or  a  given  machine  may 
afford  data  for  a  correct  measure  of  dam- 
ages; but,  in  plants  of  the  kind  indicated, 
this  rental  value  Is  so  connected  with  or  de- 
pendent upon  the  fluctuation  of  the  markets 
that  It  has  been  considered  with  us  as  the 
safer  rule  in  enterprises  of  the  kind  stated 
to  adopt  the  interest  of  the  capital  invested 
and  unproductive  for  the  time  with  other  in- 
cidental costs  as  the  correct  method  of  ad- 
justment The  Judge  below  therefore  made  a 
correct  ruling  In  rejecting  the  evidence  offer- 
ed tending  to  show  the  current  profits  of  tbe 
plaintiff's  mill.  Lumber  Co.  v.  Iron  Works, 
ISO  N.  C.  584,  41  S.  E.  797 ;  Sharpe  v.  RaU- 
road,  130  N.  O.  613,  41  S.  E.  799 ;  Rocky 
Mount  Mills  V.  Railroad,  119  N.  C.  693,  25  S. 
E.  854,  56  Am.  St  Rep.  682 ;  Foard  v.  Rail- 
road, 53  N.  C.  235,  78  Am.  Dea  277;  Boyle 
T.  Reeder,  23  N.  O.  607. 

We  are  of  opinion,  however,  that  there  was 
error  in  holding  that,  on  the  facts  appearing 
from  tbe  evidence,  the  plaintiff  could,  in  any 
event,  recover  only  nominal  damages.  Tbe 
plaintiff  complains  and  offers  evidence  tend- 
ing to  show  a  breach  of  contract  of  carriage, 
and,  as  in  otber  cases  of  breach  of  contract, 
it  should  ordinarily  be  allowed  to  recover 
tbe  damages  naturally  incident  to  the  breach, 
and  which  may  be  reasonably  supposed  to 
have  been  in  tbe  mind  of  tbe  parties  at  the 
time  the  contract  was  made.  Where  the 
goods  shipped  have  a  market  value,  and  there 
is  nothing  to  Indicate  tbe  specific  purpose  for 
which  they  were  ordered,  these  damages  are 
usually  the  difference  in  the  market  value  of 
tbe  goods  at  tbe  time  fixed  for  delivery  and 
that  when  they  were  In  fact  delivered.  We 
have  so  held  at  ^e  present  term  in  the  case 
of  Davidson  Development  C!o.  t.  Railroad, 
and  Lee  v.  Railroad,  136  N.  O.  633,  48  S. 
B.  809,  Is  to  the  same  effect.  When,  how- 
ever, tbe  goods  are  ordered  for  a  special  pur- 
pose, or  for  present  use,  In  a  given  way,  and 
these  facts  are  known  to  the  carrier,  he  is  re- 
sponsible for  the  damages  fairly  attributable 
to  the  delay  and  in  reference  to  the  purpose 
or  tbe  use  indicated,  and  it  Is  not  necessary 
always  that  those  facts  should  be  mentioned 
in  the  negotiations,  or  in  express  terms  made 
a  part  of  tbe  contract;  but,  when  they  are 
known  to  the  carrier,  under  such  circumstan- 
ces, or  they  are  of  such  a  character  that  the 


parties  may  be  fairly  supposed  to  have  them 
in  contemplation  in  making  the  contract,  such 
special  facts  become  relevant  In  determining 
the  question  of  damages.  Moore  on  Carriers, 
p.  425;   Hutchinson  on  Carriers,  {  1367. 

In  the  citation  from  Hutchinson,  after 
stating  the  general  rule  to  be  tbe  difference 
in  tbe  market  value  of  the  goods,  the  author 
says:  "But  there  may  be  circumstances  un- 
der which  the  application  of  this  rule  would 
be  inequitable.  There  may  be,  and  frequent- 
ly are,  cases  in  which  for  special  reasons 
the  shipper  may  desire  that  the  transporta- 
tion of  his  goods  may  be  hastened,  and  If, 
with  a  knowledge  of  these  circumstances, 
tbe  carrier  should  unreasonably  delay  the 
carriage,  or  if,  having  expressly  contract- 
ed to  carry  them  within  a  given  time,  or 
for  a  given  purpose,  he  should  negligently 
delay  them  beyond  that  time,  or  so  as  to 
defeat  that  purpose,  the  difference  in  tbe 
value  of  the  goods  at  the  time  of  their  actual 
arrival  and  at  the  time  when  they  should 
have  been  delivered  may  prove  a  very  inade- 
quate recompense  to  their  owner." 

The  same  principle  is  well  stated  by  Bram- 
ley.  It.  J.,  in  the  case  of  Hydraulic  Co.  v. 
McHaffle  et  al.,  4  Q.  B.  DIv.  [1878-79]  670. 
an '  action  for  damages  for  delay  in  con- 
structing a  machine,  as  follows:  "The  fact 
that  a  binding  agreement  has  been  arrived 
at  does  not  of  Itself  create  a  responsibility 
for  all  the  injury  following  from  a  breach 
of  it  The  wrongdoer  is  prima  facie  only 
liable  for  the  natural  and  ordinary  conse- 
quences of  the  breach;  but  where,  at  the 
time  of  entering  into  the  contract,  both  par- 
ties Icnew  and  contemplated  that  if  a  breach 
la  committed  some  injury  will  occur  in  addi- 
tion to  tbe  natural  md  ordinary  conse- 
quences of  the  breach,  the  person  committing 
the  breach  will  be  liable  to  give  compensa- 
tion or  damages  on  the  occurrence  of  the  in- 
Jury."  This  limitation  on  the  general  rule 
as  to  the  amount  of  damages  recoverable  for 
wrongful  delay  in  the  shipment  of  goods, 
and  being  itself  an  application  of  the  third 
rule  laid  down  in  the  case  of  Hadl^  v.  Bax- 
endale,  Woods,  Mayne  on  Damages,  p.  21, 
is  frequently  presented  in  cases  involving 
tbe  making  and  shipments  of  machinery.  In 
fact,  these  are  the  cases  which  usually  call 
for  the  application  of  the  principle  stated. 
Many  instances  of  such  application  are  af- 
forded in  the  decisions  in  our  own  state,  as 
in  Boyle  v.  Reeder,  supra;  Foard  v.  Rail- 
road, supra;  Rocky  Mount  Mills  v.  Railroad, 
119  N.  C.  693,  25  S.  E.  854,  56  Am.  St  Rep. 
682;  Sharpe  v.  Railroad,  130  N.  C.  613,  41 
S.  E.  799.  See,  also,  Mace  v.  Ramsey,  74  N. 
C.  11;  Neal  v.  Hardware  Co.,  122  N.  O.  104. 
29  S.  E.  96,  65  Am.  St  Rep.  687.  And  well- 
consldered  cases  in  other  Jurisdictions  are 
to  like  effect  Simpson  v.  Railway,  1  Q.  B. 
Div.  [1875-76]  274 ;  Corey  v.  Iron  Works,  3 
L.  R.  [1867-68]  181;  Gee  V.  Railroad,  6  Ex. 
Ch.  [18U0]  210;  Dleelblnger  v.  Armstrong,  92 
Q.  B.  [1873-74]  473;  Railway  v.  Ragsdale, 
40  Miss.  460;  Griffin  v.  Clover.  16  N.  X.  489. 
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68  Am.  Dec.  718;  PrleBtiy  t.  Railroad,  26 
III.  206,  79  Am.  Dee.  869;  Railway  v.  Prltch- 
ard  &  Co..  77  Oa.  412,  1  S.  E.  261,  4  Am.  St 
Rep.   92. 

In  Simpson's  Case,  supra.  It  appeared  that 
plaintiff,  a  manufacturer  of  cattle  spice  and 
other  substances,  was  In  the  habit  of  making 
an  exhibit  of  samples  of  bis  goods  In  the 
grounds  of  certain  cattle  shows  going  on  In 
different  sections  of  the  country.  On  the 
trial  before  Cockbum,  C.  J.,  at  Spring  As- 
BiKs,  1876,  it  was  proved:  "On  the  18th  of 
j  Jolr,  the  Bedford  show  being  about  to  end, 
and  a  similar  show  at  Newcastle  being 
I  abont  to  be  held  on  the  22d.  2Sd,  and  24th  of 
July,  where  the  plaintiff  desired  to  exhibit 
his  goods,  the  plaintiff,  by  his  son,  who  was 
in  charge  of  the  show  tent  and  samples, 
made  with  the  defendant's  agent  a  contract 
for  carriage  of  the  samples.  The  evidence 
as  to  the  terms  of  the  contract  was  that  a 
consignment  note  was  filled  up  by  the  plaln- 
tilTs  son,  consigning  the  goods  as  'boxes'  of 
simdrles,'  to  'Simpson  Sc  Co.,  the  show 
gnmnd,  Newcastle-on-Tyne,'  and  that  he  In- 
dorsed the  note  "must  be  at  Newcastle  on 
Monday  certain,'  meaning  the  next  Monday, 
the  20th  of  July.  Nothing  was  expressly 
said  as  to  the  plalntlfTs  Intention  to  exhibit 
the  goods  at  Newcastle,  or  as  to  the  goods 
being  samples.  The  goods  did  not  arrive  till 
several  days  after  time,  and  when  the  show 
was  over."  On  the  trial  the  undisputed  dam- 
ages were  paid  Into  court,  with  verdict  for 
£20  additional  to  cover  special  damages, 
shonld  the  court  be  of  opinion  that  such 
damages  were  recoverable.  Rule  No.  61  ar- 
gned  before  Queen's  Bench  Division  before 
Cockbum,  0.  J.,  and  Mellor  and  Field,  33. 
The  reported  case  proceeds  as  follows: 

"Field,  J.,  referred  to  Watson  v.  Amber- 
gate  Ry.  Co.,  16  Jur.  448. 

"Gates,  Q.  C,  and  C.  H.  Anderson,  In  sup- 
port of  the  rule:  The  argument  for  the 
plaintiff  goes  further  than  any  decided  case. 
The  defendants  ought  to  have  been  told  that 
the  goods  were  samples.  Woodger  v.  Great 
Western  Ry.  Co.,  2  I..  R.  0.  P.  318,  36  I*  J.  O. 
P.  177,  15  W.  R.  383,  15  L.  T.  (N.  S.)  679. 

"Field,  3.  Must  we  not  Infer  as  a  matter 
of  fact  that  notice  of  their  being  samples 
was  given? 

"Counsel:  Great  Western  Ry.  Co.  v.  Red- 
mayne,  1  li-  R.  C.  P.  829,  12  Jur.  (N.  S.)  692, 
35  U  J.  C.  P.  123,  14  W.  R.  206,  1  H.  &  R.  97, 
shows  that  distinct  notice  must  be  given. 

"Cockbum,  C.  J.  Knowledge  of  circum- 
stances from  which  the  purpose  would  natur- 
ally be  inferred  is  sufficient  without  ex- 
press notice  of  the  purpose  itself. 

"Counsel:  As  to  the  loss  of  profits,  such 
profits  as  these  have  never  been  held  recover- 
able. 

"Cockbum,  C.  J.  Can  it  be  disputed  that 
these  profits  would  have  been  recoverable, 
if  an  express  stipulation  had  been  made  that 
the  goods  should  be  delivered  by  a  particular 
day,  and  the  defendants  had  been  told  what 
the  result  of  nondelivery  would  be? 


"Counsel:  That  might  be  disputed. 

"Cockbum,  C.  J.  I  am  of  opinion  that 
this  rale  must  be  discharged.  The  law,  aa 
it  is  to  be  found  In  the  reported  cases,  haa 
fluctuated;  but  the  principle  Is  now  settled 
that,  whenever  either  the  object  of  the  send- 
er is  especially  brought  to  the  notice  of  the 
carrier,  or  circumstances  are  known  to  the 
carrier  from  which  the  object  ought  in  rea- 
son to  be  Inferred,  so  that  the  object  mat  be 
taken  to  have  been  within  the  contempla- 
tion of  both  parties,  damages  may  be  re- 
covered for  the  natural  consequences  of  the 
failure  of  that  object  The  plaintiff  in  the 
present  case  is  in  the  habit  of  going  about 
the  country  exhibiting  his  cattle  spice  at 
shows,  to  attract  purchasers.  The  defend- 
ants had  an  agent  on  the  ground  at  the  Bed- 
ford agricultural  show,  where  this  contract 
was  made,  for  the  purpose  of  drawing  custom 
to  their  line;  and  their  agent  must  have 
Icnown  that  the  plaintiff  had  been  exhibiting 
these  goods,  and  that  they  were  being  sent 
to  Newcastle  for  the  same  purpose.  I  there- 
fore cannot  doubt  that  there  was  in  this  case 
common  knowledge  of  the  object  in  view.  As 
to  the  supposed  Impossibility  of  ascertaining 
the  damages,  I  think  there  is  no  such  im- 
possibility; to  some  extent,  no  doubt,  they 
must  be  matter  of  speculation,  but  that  is 
no  reason  for  not  awarding  anydamages  at  all. 

"Mellor,  J.  I  am  of  the  same  opinion.  As 
a  Juryman  I  come  to  the  conclusion  that 
the  clerk  to  the  defendants  had  notice  of 
the  object  for  which  the  goods  were  being 
sent  As  to  the  dIfiQcuIty  of  ascertaining 
the  amount  of  profits  which  the  plaintiff  can 
be  supposed  to  have  lost,  that  is  not  a  mat- 
ter upon  which  we  have  to  trouble  ourselves. 

"Field,  3.  I  am  of  the  same  opinion.  I  ap- 
prehend that  for  a  breach  of  contract  a  plain- 
tiff is  entitled  to  recover  for  damages  natural- 
ly following  under  circumstances  known  to 
both  the  parties.  In  this  case.  Inasmuch  aa 
railway  companies  do  not  often  bind  them- 
selves to  deliver  by  a  particular  day,  the  de- 
fendants' attention  would  be  attracted  by 
the  stipulation  which  was  made  to  that  ef- 
fect Then,  where  was  the  contract  made? 
Upon  a  show  ground  To  what  place  was  it 
the  goods  were  to  be  sent?  To  a  similar 
show  ground.  The  Inference  from  which 
would  naturally  be  that  the  goods  were  being 
sent  for  the  purpose  of  being  shown  there. 
Further,  if  the  defendants'  agent  did  not  so 
understand  the  matter  be  might  have  been 
called  to  say  so,  but  that  was  not  done. 
Therefore  I  Infer,  as  Judge  of  fact,  that  both 
parties  were  aware  of  the  circumstances  with 
a  view  to  which  the  plaintiff  was  contracting, 
and  that  they  were  made  the  basis  of  the 
contract" 

In  the  case  of  Gee  v.  Railway,  shipment  ot 
cotton  for  use  in  a  mill,  special  damages  dis- 
allowed, but  court  held  that  if  it  had  appear- 
ed that  defendant  had  knowledge  of  purpose 
for  which  cotton  was  required,  and  that  stop- 
ping mill  would  follow  from  delay,  the  special 
damages  could  be  recovered. 
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In  Prlestly's  Case,  supra,  damages  were  al- 
lowed for  the  use  of  machinery  during  the 
time  It  was  wrongfully  delayed  In  shipment. 
On  the  trial  below,  only  nominal  damages 
had  been  allowed.  On  appeal,  Breese,  J., 
for  the  appellate  court,  said:  "The  principle 
announced  by  the  court  In  Its  Instnictlon,  and 
which  determined  the  case,  the  Jury  flndlug 
nominal  damages  only,  Is  not  the  law.  The 
proposition  cannot  be  entertained  for  a  mo- 
ment that  under  a  contract  to  deliver  In  a 
reasonable  time  yaluable  machinery  such  as_ 
described  in  the  declaration,  that  the  differ-' 
ence  in  the  market  value  of  such  machinery 
at  the  time  it  was  In  fact  deliycred,  and 
when  It  should  have  been  delivered,  is  all 
the  damage  the  owner  of  the  machinery  Is  en- 
titled to  claim.  If  this  was  the  measure, 
there  could  be  no  great  Incentive  to  carriers 
to  perform,  promptly,  a  contract  for  the  de- 
livery of  such  articles,  as  they  are  not  liable 
to  deteriorate  In  a  few  days  or  months.  As 
to  perishable  articles  of  fluctuating  value,  as 
grain.  live  stock,  and  such  like,  this  rule  Is 
doubtless  the  true  one,  and  has  been  recog- 
nized by  this  court  In  the  case  of  Sangamon 
&  Morgan  County  R.  R.  Co.  v.  Henry,  14  111. 
150.  Where  the  property  to  be  carried  and 
delivered  is  not  of  a  perishable  nature,  and 
is  not  a  common  or  ordinary  object  of  sale 
in  market  and  subject  to  Its  fluctuations,  but 
Is  designed  for  a  special  purpose  In  a  special 
Inisinc-ss,  the  rule  Is  very  different;  but  In 
l)oth  eases  adequate  Indemnity  should  be  of- 
fered the  plaintiff  for  the  loss  he  has  sustain- 
ed." 

In  Railway  v.  Pritchard,  77  Ga.  412, 1  S.  E. 
201,  4  Am.  St.  Rep.  92,  damages  were  allowed 
for  Injury  caused  by  wrongful  delay  In  ship- 
ping a  still  worm  for  a  turpentine  distillery. 
The  elements  of  damages  recovered  In  this 
case  are  thus  stated  In  the  opinion:  "During 
all  the  time  (of  the  delay)  their  machinery 
and  the  hands  employed  In  running  It  were 
idle,  and  the  tree  boxes  from  which  the  crude 
gum  was  gathered  had  run  over,  and  much  of 
It  was  wasted  for  the  want  of  barrels  in 
which  to  deposit  It,  and  such  loss  would  not 
have  occurred  had  the  worm  come  to  hand  at 
the  proper  tbue,  and  the  plaintiff  been  enabled 
to  use  the  stllL  The  principal  loss  was  in 
the  crude  turpentine,  estimated  at  86  barrels, 
worth  $4  per  barrel.  There  was  verdict  for 
the  entire  amount  of  damages,  less  $16." 

In  Ragsdale's  Case,  supra,  wrongful  delay 
In  shipping  a  boiler  required  for  the  oi)eratIon 
of  certain  machinery,  profits  of  the  enterprise 
were  disallowed  as  proper  basis  of  damages, 
and  it  was  held  that  the  cost  of  hands  neces- 
sarily kept  unemployed  by  reason  of  delay, 
with  interest  on  capital,  uni)roductIve  for  the 
time,  was  tlie  correct  rule  for  award  of  the 
damages. 

And  In  the  case  of  our  own  court  (Neal  v. 
Hardware  Co.)  damages  were  allowed  for  loss 
of  a  tobacco  crop,  on  failure  to  furnish,  as 
per  contract,  at  the  stipulated  time,  certain 
flues  to  use  In  curing  tobacco.  It  was  con- 
tended that  no  special  damages  could  be  re- 


covered. Inasmuch  as  plaintiff  failed  to  show 
that  defendant  had  knowledge  that  such  dam- 
ages would  result  from  a  failure  to  deliver 
the  flues;  but  the  court  held  that  It  was  a 
matter  of  common  knowledge.  In  localities 
where  tobacco  is  cultivated,  that  if  It  Is  not 
cut  and  cured  in  apt  time  serious  loss  Is  the 
necessary  consequence,  and  such  knowledge 
would  be  assumed  against  defendant  engaged 
in  manufacturing  the  flues  and  bis  agent  en- 
gaged in  selling  the  same.  A  proper  applica- 
tion of  the  doctrine  declared  and  approved 
by  these  authorities  will  establish  the  posi- 
tion that,  on  the  facts  appearing  In  evidence, 
if  the  defendant's  responsibility  for  this  de- 
lay should  be  established,  the  plaintiff  is  en- 
titled to  recover  compensatory  damages,  and 
the  question  of  the  amount  should  be  refer- 
red to  the  jury,  on  the  principles  heretofore 
Indicated. 

The  plaintiffs  were  a  firm  engaged  In  the 
manufacture  and  sale  of  furniture.  Of  this 
the  title  of  the  firm,  consignee  in  the  bill  of 
lading,  taken  In  connection  with  the  charac- 
ter of  the  Implement  ordered  and  shipped, 
would  give  reasonable  notice.  In  this  day 
and  time,  certainly  It  is  a  matter  of  common 
knowledge  that  an  engine  shaft  is  the  part 
by  which  the  power  of  the  engine  is  applied 
to  the  operating  machinery.  That  It  is  essen- 
tial and  necessary  for  the  purpose,  and  with- 
out it  the  engine  itself  and  the  machinery 
dependent  upon  It  are  for  the  time  out  of 
action.  The  kind  and  size,  and  weight  of  the 
shaft,  would  give  notice  of  at  least  the  maxi- 
mum capacity  of  the  engine.  As  we  said  on 
the  former  appeal  of  this  cause:  "We  may 
safely  assume  that  the  express  companies 
are  agencies  organized  for  the  purpose,  at  a 
higher  price,  of  providing  greater  security 
and  dispatch  In  the  delivery  of  freight"  And 
It  would  assuredly  occur  to  any  and  every 
one  that  a  shaft  consisting  of  a  piece  of  metiil 
weighing  not  less  than  650  pounds,  which 
under  ordinary  circumstances  could  and 
would  be  shipped  with  perfect  safety  and  at 
a  much  lower  charge  by  railway,  would  not 
have  been  shipped  in  this  unusual  way  and 
at  a  much  higher  price,  unless  the  call  was 
urgent  and  some  unusual  result  would  fol- 
low by  reason  of  delay.  The  facts,  we  think, 
were  such  as  to  give  clear  indication  that 
the  shaft  was  designed  for  present  use  In 
the  mill,  and  that  some  Injury  of  the  kind 
alleged  would  likely  follow  from  breach  of 
the  contract  of  shipment  and  retiuire  that  the 
amount  of  plaintiffs'  damages  should  be  con- 
sidered and  determined  by  the  jury  In  that 
aspect  of  the  matter. 

It  Is  not  practicable,  within  the  compass 
of  this  opinion,  already  extended  to  an  unde- 
sirable length,  to  refer  to  the  numerous  au- 
thorities relied  upon  to  sustain  the  defend- 
ants' position.  There  is  no  substantial  dif- 
ference In  the  general  principles  established 
by  any  of  these  decisions,  and  the  question 
of  ever  recurring  perplexity  for  the  courts 
is  the  correct  ai)pIlcation  of  these  principles 
to  the  varying  facts  of  the  different  cases. 
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To  Illustrate,  In  Mannfactnrini;  Co.  v.  Rail- 
way, 62  Wis.  642,  22  N.  W.  827,  51  Am.  Rep. 

i  725,  wbere  special  damages  were  disallowed 
(or  delay  In  shipping  a  machine,  for  the  rea- 
son that  the  machine  was  designed  for  pres- 
ent use  and  for  a  purpose  that  would  afford 
data  for  allowance  of  such  damage,  there 
tras  not  only  no  evidence  indicating  knowl- 
edge on  the  part  of  the  carrier  of  the  special 
purpose,  alleged  to  have  caused  the  loss,  but 
there  was  testimony  tending  to  show  notice 
of  an  entirely  different  purpose.  Cole,  C.  J., 
in  delivering  the  opinion  disallowing  the 
claim,  said:  "The  defendant  certainly  had 
DO  notice  of  the  business  in  which  the  plain- 
tiff was  engaged,  and  did  not  know  that  this 
machine  had  been  procured  for  fitting  pipe 
and  making  nipples.  Should  we  presume,  as 
we  have  no  right  to  do,  that  the  defendant 
had  knowledge  of  plaintiff's  busiuess,  surely 
we  could  not  presume  that  this  machine  was 
ordered  by  it  for  immediate  use." 

]  As  we  bare  endeavored  to  show  in  the  case 

before  us,  the  style  and  title  of  the  plaintiff 
firm,  taken  in  connection  with  the  nature  and 
description  of  the  implement  ordered,  togeth- 
er with  the  unusual  mode  by  which  the  shlp- 
uicut  was  proYlded  for,  and  the  nature  of  de- 
(eodaut's  buslne^  by  which  they  undertook 
for  a  greater  wage  to  give  additional  assur- 
ance twth  of  safety  and  dispatch,  all  give 
notice  that  damages  beyond  the  ordinary 
amount  might  be  reasonably  expected  in  case 
there  was  delay  In  breach  of  defendant's  con- 
tract. So,  in  case  of  Saw  Mill  Co.  v.  Nettle- 
sbip,  shipment  of  lot  of  machinery  from  Liv- 
erpool to  Vancouver's  Island.  The  machinery 
was  in  different  boxes,  and  one  of  these,  con- 
taining a  portion  of  machinery,  was  lost,  pre- 
venting operations  until  it  could  be  replaced 
by  sending  to  England  for  another  piece,  caus- 
ing a  delay  In  operations  for  something  like 
12  months.  Damages  for  cost  of  procuring 
another  piece  was  allowed,  including  cost  of 
additional  freight,  but  profits  during  the  peri- 
od of  delay  was  disallowed.  This  was  put, 
in  part,  on  the  fact  that  the  machinery  was 
boxed,  and  the  carrier  had  no  knowledge  of 
the  relative  Importance  of  that  contained  In 
the  box  lost,  nor  that  stopping  of  the  mill 
would  likely  follow  from  such  loss.  Some 
stress  was  laid,  too,  on  the  fact  that,  owing 
to  the  length  and  uncertainty  of  a  voyage  of 
that  kind,  it  would  be  unreasonable  to  sup- 
p<>se  that  the  parties,  in  that  mode  of  ship- 
went,  contemplated  that  the  additional  dam- 
ages could  be  recovered,  and  the  cnse  In  both 
of  these  respects  suggested  is  clearly  distin- 
guished from  the  one  we  are  considering. 

We  are  not  Inadvertent  to  the  fact  that  in 
tlie  case  of  lladley  v.  Baxenrtale,  Itself,  the 
implement  was  the  crank  shaft  of  an  engine, 
for  lack  of  which  the  plaintiff's  mill  was 
stopped  for  the  time.  Without  adverting  to 
the  distinctions  that  could  be  suggested  be- 
tween the  two  cases,  it  may  be  observed  that 
this  great  case  is  important  rather  as  laying 
down  the  general  principles  by  which  dam- 
ages for  breach  of  contract  may  be  correctly 


ascertained,  than  as  a  decision  on  the  facts  of 
the  particular  case.  In  evidence  of  this,  It 
may  be  noted  that,  as  a  matter  of  fact,  the 
proof  showed  that  defendant's  clerk  was  no- 
tified that  plaintiff's  mill  would  be  stoppe<l 
while  the  shaft  was  being  repaired.  Just  why 
this  fact  was  ignored  In  the  opinion  of  the 
judges  does  not  appear,  possibly  because  the 
notice  referred  to  was  given  the  day  before 
the  sliaft  was  delivered  for  shipment — uot, 
it  seems,  a  very  satisfactory  explanation. 
While  this  does  not  at  all  Impair  the  value  of 
the  case  as  making  notable  declaration  of  the 
general  rules  applicable  to  such  causes.  It 
does,  perhaps,  weaken  it  to  some  extent  as  a. 
decision  on  any  given  state  of  facts.  In  any 
event,  we  are  of  opinion  that,  on  the  facts  pre- 
sented tiere,  the  case  comes  within  the  thini 
rule  of  Hadley  v.  Baxendale:  "That  where 
the  special  circumstances  are  known,  or  have 
been  communicated,  to  the  person  who  breaks 
the  contract,  and  where  the  damages  com- 
plained of  flow  naturally  from  the  breach  of 
contract,  under  those  special  clrcumstanceK, 
then  such  special  damages  must  be  supposed 
to  have  been  contemplated  by  the  parties  to 
the  contract  and  is  recoverable." 

It  may  be  well  to  note  that  the  cases  of 
Foard  v.  Railroad  and  Sharpe  t.  Railroad, 
supra,  go  farther,  perhaps,  than  the  facts  as 
they  are  made  to  appear  -in  the  cases  on  ap- 
peal would  seem  to  Justify  in  holding  the  car- 
rier liable  for  unusual  damages  by  reason  of 
special  circumstances.  Certainly,  they  go 
much  farther  than  Is  required  to  support  the 
disposition  we  make  of  the  present  appetil. 
It  Is  more  than  likely — as  the  question  chief- 
ly presented  In  these  appeals  was  as  to  the 
correct  rule  for  ascertaining  compensatory 
damages  as  between  current  profits  and  Inter- 
est on  the  amount  of  capital  unemployed— 
that  some  of  the  evidence  tending  to  fix  the 
carrier  with  notice  was  omitted,  as  no  point 
was  made  as  to  notice.  This  Is  certainly  true 
in  the  case  of  Rocky  Mount  Mills  v.  Railroad, 
119  N.  C.  603,  25  S.  E.  854,  56  Am.  St.  Rep. 
682.  The  writer  presided  at  that  trial,  and 
there  was  evidence  both  direct  and,  from  the 
character  and  quality  of  machinery  shipped, 
tending  to  show  notice,  and  it  was  omitted  in 
statement  of  case  on  appeal  for  the  reason 
suggested,  that  no  point  as  to  notice  was 
made  on  the  trial. 

On  the  former  appeal  of  this  cause  (144 
N.  C.  630,  57  S.  E.  458),  we  held  that  there 
was  evidence  to  be  considered  by  the  Jury  on 
the  is.sue  as  to  defendant's  responsibility,  and 
in  this  appeal  we  hold  that,  in  case  such 
responsibility  Is  properly  and  correctly  e* 
tablisbed,  on  the  testimony  there  is  evidence 
which  requires  that  the  question  of  the 
amount  of  compensatory  damages  shall  be  re- 
ferred to  the  Jury,  and  there  was  error  in  the 
ruling,  that  on  the  facts  as  they  now  appear 
only  nominal  damages  can  be  recovered. 

Judgment  below  reversed,  and  new  trial 
awarded. 

WALKER  and  BROWN,  JJ.,  diMent 
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STANDARD  SUPPLY  CO.  V.  CARTER  & 

HARRIS. 
(Supreme  Court  ot  South  Carolina.    Aug.  U,  IMS.) 

1.  Sates — Cowtbacts — Bbbagh— DAMAGsa. 

One  who  buys  an  engine  to  famish  power 
for  a  cotton  ginnery  and  explains  to  the  seller 
the  necessity  of  prompt  delivery  is,  on  the  fail- 
ure of  the  seller  to  deliver  within  the  time  fixed 
resulting  in  the  ginnery  remaining  idle  for  more 
than  40  days  of  the  best  part  of  the  season,  en- 
titled to  recover  the  value  of  the  use  of  the 
plant  for  such  period. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  43,  Sales,  !  1198.] 

2.  Damages— WBONoruL  Depbivation  of  Use 
OF  Specific  Pbopebty— Measuke  of  Dam- 
ages. 

Damages  for  the  wrongful  deprivation  of 
the  use  of  specific  property  are  measured  by  the 
rental  value  of  the  proi)erty. 

[Ed.  Note.^ — For  cas<»s  in  point,  see  Cent.  Dig. 
vol,  15,  Damages,  {  272.] 

3.  Same— Bbeaoh  of  Oonteact— Meabube  of 
Damages. 

The  damages  for  the  temporary  deprivation 
of  specific  property  due  to  a  breadi  of  contract 
cannot  be  restricted  to  the  rental  value  of  the 
property,  where  It  has  no  rental  value,  and  in 
such  cases  the  damages  must  be  ascertained  by 
.  an  inquiry  into  the  value  of  the  use  of  the  prop- 
erty for  the  time  of  the  deprivation. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  272.] 

4.  Same. 

The  measure  of  .damages  for  the  interrup- 
tion of  an  establishei}  manufacturing  plant  is 
the  value  of  the  use  of  the  plant  to  the  owner,  to 
be  ascertained  by  inquiry  into  its  past  results 
and  the  profits  earned,  while  the  measure  of 
damages  for  the  prevention  of  the  establishment 
of  a  new  business  does  not  Include  profits  hoped 
for;  they  being  too  conjectural. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  j  272.] 

5.  Sales— DEFAtTLT  of  Seixeb— Damages. 

The  profit  which  one  who  installed  a  gin- 
nery hoped  to  make  in  a  season  is  too  speculative 
to  constitute  a  measure  of  damages  for  the  fail- 
ure of  a  seller  to  deliver  machinery  within  the 
time  contracted  for,  resulting  in  the  plant  re- 
maining idle,  and  the  advantage  the  ginnery  was 
expected  to  give  the  owner  in  the  buying  of  cot- 
ton and  cotton  seed  and  collecting  accounts  is 
also  contingent. 

[BM.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  43,  Sales,  ;  1198.] 

6.  Same— AcTiows  foe  Pbicb— Countebclaim. 

In  an  action  for  the  price  of  an  engine  sold 
to  defendant,  the  answer,  alleging  that  defend- 
ant installed  a  cotton  ginnery,  that  plaintiff  con- 
tracted to  deliver  the  engine  on  or  before  a  deslg-' 
nated  date,  to  furnish  power  for  the  ginnery, 
that  plaintiff,  though  fully  informed  of  the  facts, 
did  not  make  the  delivery  until  more  than  40 
days  later,  that  defendant  was  unable  to  op- 
erate the  ginnery  for  more  than  40  days  of  the 
best  part  of  the  season,  to  his  injury,  etc.,  states 
a  good  counterclaim  for  damages  to  be  measured 
by  the  rental  value  of  the  ginnery  during  the 
time  it  was  idle  by  reason  of  plaintiff's  breach 
of  contract 

Appeal  from  Common  Pleas  Circuit  Court, 
Lee  County;   Geo.  E.  Prince,  Judge.  >• 

Action  by  the  Standard  Supply  Company 
against  Carter  &  Harris.  From  an  order 
overruling  a  demurrer  to  the  answer,  plain- 
tiff appeals.    Affirmed. 

Lee  &  Molse  and  McLeod  &  Dennis,  for  ap- 
pellant   Hctiendon  &  Tatum,  for  respondent 


WOODS,  J.  The  complaint  alleges  an  In- 
debtedness of  the  defendant  to  the  plaintiff 
of  $317i20,  the  price  of  a  lot  of  roofing  and 
a  12  by  14  Clarke  engine.  The  answer,  as  a 
counterclaim,  sets  up  damages  to  the  amount 
of  $1,995  for  breach  of  contract  of  sale.  The 
appeal  Is  from  an  order  of  the  circuit  judge 
overruling  a  demurrer  to  the  answer. 

Shortly  stated,  the  substantial  allegations 
of  the  answer  on  which  the  counterclaim  rests 
are;  The  defendants,  merchants  doing  a 
large  credit  business  at  Elliotts,  S.  C,  In- 
stalled a  cotton  ginnery,  so  that  they  might 
not  only  make  a  direct  profit  from  ginning 
cotton,  but  also  facilitate  their  collections 
by  having  the  first  opportunity  to  purchase 
the  cotton  and  cotton  seed  of  their  debtors. 
On  April  12,  1906,  the  plaintiffs  for  value 
contracted  to  deliver  to  defendants  one  12 
by  14  Clarke  engine  on  or  before  August  1, 
1906,  Intended  to  furnish  the  power  for  de- 
fendant's ginnery  for  the  season  of  1906. 
The  ginning  season  begins  about  the  middle 
of  August  Though  fully  Informed  of  the 
Injury  that  would  result  to  defendant's  busi- 
ness from  a  delay  in  the  delivery  of  the  en- 
gine, yet  plaintiff  did  not  deliver  it  until 
about  September  26,  1906.  The  specifica- 
tions of  damage  are  thus  set  out  In  the  an- 
swer: "The  defendants  were  unable  to  op- 
erate their  said  ginnery  for  more  than  40 
days  of  the  best  part  of  the  cotton  ginning 
season  of  1906,  during  which  time  a  very 
large  per  cent  of  the  cotton  crop  was  gin- 
ned; that  the  money  Invested  In  their  said 
cotton  ginning  plant  was  Idle  and  unproduct- 
ive during  said  time;  that  by  reason  of  their 
Inability  to  operate  their  said  cotton  gin- 
nery they  were  caused  to  lose  all  of  the  large 
patronage,  and  the  profits  of  the  same  which 
was  previously  theirs,  which  was  assured 
them,  and  which  they  would  have  gotten, 
during  said  time,  part  ot  which  profits  they 
have  never  recovered;  that  a  considerable 
part  of  said  patronage  was  persons  who  owed 
accounts  to  defendants,  and  they  were  de- 
prived of  the  first  opportunity,  and  In  many 
oases  of  any  opportunity,  to  buy  the  cotton 
of  such  debtors,  which  caused  considerable 
injury  to  their  collections;  that  by  being 
thus  thrown  out  ot  the  first  contract  with  a 
quantity  of  cotton  and  cotton  seed  which 
would  have  come  to  their  ginnery,  as  the 
same  was  prepared  tor  market,  they  lost  the 
purchase  of  the  same  and  profits  thereof; 
and  that  the  good  will  of  defendants'  cotton 
ginning  business  was  greatly  damsrged  and 
Injured  by  reason  ot  said  delay — all  to  the 
hurt,  damage,  and  injury  of  the  defendants 
in  the  sum  ot  |1,995." 

The  circuit  Judge  was  undoubtedly  right 
in  holding  the  allegations  of  the  counter- 
claim stated  a  cause  ot  action  tor  the  rental 
value  ot  the  ginnery  plant,  for  the  period 
that  the  plaintiffs'  delay  In  the  delivery  ot 
the  engine  kept  it  Idle.  It  is  true,  as  plain- 
tiff contends,  defendants  cannot  recover  re- 
mote, contingent,  or  speculative  damages  bas- 
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ed  on  profits  tbey  hoped  to  maka  Tappon  & 
Noble  T.  Harwood,  2  Speecs,  536;  Sltton  t. 
MncDonald,  25  S.  O.  68,  60  Am.  Rep.  484; 
M«od  T.  Tel.  Co.,  40  S.  C.  624,  19  S.  E.  67; 
Colrin  y.  Oil  Mill,  66  8.  C.  61,  44  S.  B.  380; 
Hays  r.  Tel.  Co.,  70  S.  a  16,  48  S.  E.  008,  67 
L.  R.  A.  481,  106  Am.  St  Rep.  731;  Howard 
T.  Stlllwell  Co..  189  U.  S.  109,  11  Sup.  Ct 
SOD,  35  L.  Ed.  147.  Bat  M  the  defendant 
proves  hl8  allegations  that  the  operation  of 
the  ginnery  depended  on  plaintiffs'  delivery 
of  the  engine  at  the  time  agreed  on,  that  this 
was  fully  explained  to  plaintiff  when  the 
contract  was  made,  and  that  the  failure  of 
the  plaintiff  to  comply  with  Its  contract  pre- 
Tented  the  operation  of  the  ginnery,  then 
there  cannot  l>e  a  doubt  of  the  liability  of 
tlie  plaintiff  for  the  direct  damages  which 
resulted  from  the,  ginnery  plant  being  idle. 
These  damages  would  be  the  value  of  the 
use  of  the  plant  for  the  period  of  Inactivity 

'        dne  to  plaintiffs'  delay  in  delivering  the  en- 

I  gine.  The  general  rule,  well  supported  by 
antbority  and  the  fairest  that  could  be  adopt- 
ed, is  that  damages  for  the  wrongful   dep- 

:  rlvatlon  of  the  use  of  specific  property  are 
to  be  measured  by  its  rental  value.  Tappan 
V.  Harwood,  2  ^>eer8,  636;  Martin  v.  Rail- 
way Co.,  70  S.  C  8,  48  S.  B.  616 ;   Cannon  ▼. 

I  Hunt,  113  Oa.  601,  38  S.  B.  963;  Orlffln  y. 
Colver,  16  N.  Y.  489,  69  Am.  Dec.  718 ;  Brown- 
well  et  aL  y.  Chapman,  84  Iowa,  604,  61  N.  W. 
249,  35  Am.  St.  Rep.  326;  Boyle  v.  Reeder,  23 
N.  C.  607;  WlUlams  v.  MUllng  Co.,  26  Or. 
573,  37  Paa  49;  Brown  v.  Foster,  51  Pa.  165; 
Coitral  Trust  Go.  of  N.  T.  y.  Arctic  Ice  Macb. 
Co,  eta,  77  Md.  202,  28  AtL  493;  Wing  et 
al.  y.  U.  8.  Fidelity  &  G.  Co.  (0.  0.)  150  Fed. 
672 ;  Hutchinson  Mfg.  Co.  y.  Pinch,  91  Mich. 
156,  51  N.  W.  930,  30  Am.  St  Rep.  463;  Korf 
V.  Lull,  70  III.  420;  Llvermore  F.  &  M.  Co. 
V.  Union  a  &  S.  Co.,  106  Tenn.  187, '58  S.  W. 
270,  53  li.  R.  A.  482. 

This  rale  rests  on  the  same  reason  as  the 
role  that  the  measure  of  the  vendee's  dam- 
age for  complete  breach  of  the  contract  for 
the  delivery  of  goods  Is  the  difference  be- 
tween the  contract  price  and  the  market 
price.  That  reason  Is  that  things  are  worth 
what  they  wUl  bring  In  the  market  not  what 
the  party  concerned  may  think  they  ought 
to  bring.  But  when.  In  breach  of  contract 
for  the  sale  of  goods  by  a  final  refusal  to 
deliver,  there  is  no  market  value  by  which 
tbe  damages  may  be  definitely  ascertained, 
it  would  be  unjust  and  absurd  to  say  the 
recovwy  must  be  limited  to  nominal  dam^ 
ages.  Tbe  damages  then,  from  the  necessity 
of  the  case,  must  be  ascertained  by  Inquiry 
into  the  value  of  the  article  to  the  Injured 
party.  A  familiar  application  of  this  rule 
is  the  allowance  to  a  passenger  of  the  value 
to  him  of  baggage  lost  by  a  carrier.  Turner 
V.  Railway  Co.,  75  S.  C  68,  64  S.  E.  826, 
7  L.  R.  A,  (N.  S.)  188.  Many  other  condi- 
tions to  which  the  role  Is  applicable  appear 
in  the  cases  cited  in  note  to  So.  Exp.  Co. 
V.  Owens,  9  A.   &   B.  Ann.  Cas.  1148,  and 


Todd  y.  Gamble,  148  N.  T.  382,  42  M.  B.  982, 
52  L.  R  A.  227.  In  Hydraulic,  etc.,  Co.  v. 
McHaffle,  4  Q.  B.  D.  670,  18  Eng.  Bui.  Cas. 
558,  tbe  plaintiffs  were  under  contract  to 
deliver  a  certain  machine  by  a  certain  time, 
and  tbe  defendants  contracted  with  them 
to  make  a  certain  part  of  the  machine  call- 
ed a  gun.  Owing  to  the  delay  of  the  defend- 
ants in  making  the  gun,  the  plaintiffs  were 
unable  to  comply  with  their  contract,  and 
the  machine  was  left  on  tbeir  hands.  It  was 
held  the  plaintiffs  were  entitled  to  recover 
from  defendants  the  loss  of  tbeir  profit  on 
the  machine  and  their  expenditures  useless- 
ly Incurred  in  making  other  parts  of  the  ma- 
chine So,  also,  damages  for  the  temporary 
deprivation  of  specific  property  of  another, 
due  to  a  breach  of  contract,  cannot  be  re- 
stricted to  Its  rental  value,  where  from 
any  cause  It  has  no  rental  yalae.  In  such 
cases  the  damages  must  necessarily  be  as- 
certained by  an  Inquiry  Into  the  value  of 
the  use  of  the  property  to  tbe  Injured  party 
for  the  time  he  was  deprived  of  It  Many 
cases  might  be  cited  Illustrating  this  excep- 
tion to  tbe  rule  of  rental  value.  A  travel- 
ing salesman's  sample  trunks  have  no  rental 
value,  and  hence.  In  Strange  y.  Railroad  Co., 
77  S.  O.  182,  67  S.  B.  724,  from  necessity, 
tbe  court  laid  down  the  rule  that  the  meas- 
are  of  damages  for  breach  of  contract  by 
delay  In  delivering  such  trunks,  known  to 
be  essential  to  tbe  salesman's  business,  was 
his  fair  average  dally  earnings.  A  like  meas- 
ure was  adopted  in  Weston  v.  Bostoh  &,  M. 
R.  Co.,  190  Mass.  298,  76  N.  B.  1050,  4  L. 
R.  A.  (N.  8.)  569, 112  Am.  St  Rep.  330,  to  tbe 
delay  In  delivery  of  theatrical  properties.  Xet 
It  Is  to  be  borne  in  mind  the  end  courts  al- 
ways seek  to  attain  is  to  give  substantial 
and  fair  reparation  to  the  injured  party,  and, 
at  the  same  time,  keep  out  of  tbe  adminis- 
tration of  justice  speculation  and  uncertain- 
ty. These  ends  are  best  attained  by  adher- 
ing to  the  market  sale  and  rental  value  as 
closely  as  possible,  and  adopting  other  meas- 
ures of  damages  only  when  necessity  com- 
pels because  there  Is  no  substantial  market 
value. 

There'  Is  a  manifest  difference  between  the 
Interruption  of  an  establlBhed  manufacturing 
plant  or  other  business,  such  as  a  cotton  mill  - 
or  flour  mill.  In  successful  operation,  and 
the  prevention  of  tbe  establishment  of  a 
new  business.  It  would,  in  most  cases  of 
the  former  kind,  be  exceedingly  unjust  to 
limit  the  award  of  damages  to  what  the  busi- 
ness would  rent  foi*,  because  there  would 
ordinarily  be  no  demand  for  the  temporary 
use  of  the  business  which  would  express, 
even  approximately.  Its  value  to  the  owner. 
The  measure,  then,  must  be  the  value  of-  Its 
use  to  the  owner  to  be  ascertained  by  In- 
quiry Into  Its  past  results,  and  tbe  most  im- 
portant factors  In  ascertaining  such  past 
results  would  be  tbe  usual  profits  earned. 
3  Elliott  on  Evidence,  {  1994,  and  authorities 
there  cited.    In  Saluda  Mfg.  Co.  v.  Fenulug- 
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ton,  2  Speers,  735,  one  of  the  questions  was 
the  measure  of  damages  for  the  Interruption 
of  a  manufacturing  business,  due  to  defend- 
ant's failure  to  build  a  dam  according  to  his 
contract.  Plaintiff  claimed  large  consequen- 
tial damages.  The  proof  was  that  the  busi- 
ness, instead  of  being  In  successful  operation, 
was  a  losing  enterprise.  For  the  interruption 
of  the  business  the  Jury  In  making  up  their 
verdict  allowed  the  company  Interest  on  the 
money  invested  in  the  plant  and  the  wages 
of  the  operatives  for  the  time  the  mill  was 
idle  by  reason  of  defendant's  default  The 
plaintiff  appealed,  and  the  court  held  It  had 
no  reason  to  complain  that  the  verdict  was 
not  larger.  The  defendant  did  not  claim  that 
the  measure  of .  damages  should  have  been 
less  than  that  allowed  by  the  jury,  but,  on 
the  contrary,  acquiesced  In  the  verdict.  The 
case,  therefore.  Is  not  authority  for  the  prop- 
osition that,  when  a  losing  business  is  inter- 
tupted,  the  party  responsible  for  the  Inter- 
ruption must  pay  the  interest  on  the  invest- 
ment and  the  wages  of  employfs.  It  leaves 
undetermined  the  true  measure  of  damages 
in  such  circumstances.  When  a  business  Is 
in  contemplation,  but  not  established,  or  not 
in  actual  operation,  profit  merely  hoped  for  is 
too  uncertain  and  conjectural  to  be  consid- 
ered. 1  Sedg.  on  Damages,  174,  189 ;  note  to 
Sltton  T.  MacDonald,  60  Am.  Rep.  488 ;  Wil- 
liams v.  Island  City,  etc.,  Ck).,  25  Or.  573, 
37  Pac.  49 ;  Central  Trust  Co.  v.  Arctic,  etc., 
Co.,  77  Md.  202,  26  Atl.  493 ;  Paola  Gas  Co. 
V.  Paola  Glass  Co.,  56  Kan.  614,  44  Pac.  621, 
54  Am.  St.  Rep.  598;  Eraser  v.  Echo  Min. 
&  Smelt.  Co.,  9  Tex.  Civ.  App.  210,  28  S.  W. 
714;  Howard  v.  StUlwell,  etc.,  Mfg.  Co., 
139  U.  S.  199,  11  Sup.  Ct  600,  35  L.  Ed.  147; 
Cleveland,  0.,  C.  &  St.  I*  R.  Co.  v.  Wood,  189 
111.  352,  59  N.  B.  619;  Viclcsburg  &  M.  R. 
Co.  V.  Ragsdale,  46  Miss.  458;  Rigney  v. 
Monette,  47  La.  Ann.  211,  17  South.  211. 
A  cotton  ginnery  is  in  oi)eration  during  the 
harvest  season  only,  and  conditions  are  so  li- 
able to  change  from  one  season  to  another  that 
the  profit  or  loss  of  one  season  is  only  one  of 
several  factors  In  estimating  the  probable  re- 
sults of  the  next ;  and  therefore  profit  which 
the  defendants  hoped  to  make  in  the  season 
of  1906  is  too  uncertain  and  speculative  as 
the  measure  of  damages.  The  advantage  the 
ginnery  was  expected  to  give  them  in  the  buy- 
ing of  cotton  and  cotton  seed  and  collecting 
accounts  was  still  more  contingent  and  specu- 
lative. It  is  quite  possible  to  arrive  at  the  fair 
rental  value  of  a  cotton  ginnery  for  a  cotton 
season.  The  business  is  simple,  requiring 
little,  if  any,  skilled  labor.  In  making  proof 
of  the  rental  value  of  a  ginnery  which  had 
been  operated  In  past  seasons,  evidence  may 
be  offered  not  only  of  the  cost  and  physical 
condition  of  the  property  but  of  all  the  condi- 
tions which  surround  it.  Including  Its  pat- 
ronage, and  success  and  hazards  in  the 
past,  and  any  change  for  better  or  worse 
in  such  conditions.  All  of  these,  and  per- 
haps other  matters,  would  be  inquired  into 
by  those  contemplating  the  renting  of  the 


property,  and  they  are  therefore  factors 
entering  into  the  determination  of  the  market 
rental  value;  but  neither  the  past  success 
indicated  by  the  profits,  nor  any  other  single 
factor,  is  to  be  taken  as  controlling.  Evi- 
dence of  all  these  factors,  along  with  other 
competent  evidence,  is  admitted  In  order 
to  arrive  at  the  fair  rental  value.  Lipscomb 
V.  Railroad  Co..  65  S.  C.  148,  43  S.  E.  388; 
Novelty  Iron  Wks.  v.  Oat-meal  Co.,  88  Iowa, 
524,  55  N.  W.  618;  lieick  v.  Tritz,  94  Iowa, 
322,  62  N.  W.  865 ;  Logemann  v.  Pauly,  100 
Wis.  671,  76  N.  W.  604;  Nelson  v.  Minn. 
&  St.  I..  Ry.  Co.,  41  Minn.  131,  42  N.  W.  788; 
Mace  V.  Ramsey,  74  N.  C.  U;  Lavens  v. 
Ueh,  12  App.  Dlv.  487,  42  N.  Y.  Supp.  901 ; 
Williams  v.  Island  City  MUling  Co.,  25  Or. 
673,   37  Pac.  49. 

The  answer  states  a  good  counterclaim 
for  damages  to  be  measured  by  the  rental 
value  of  the  ginnery  from  August  15  to  Sep- 
tember 26,  1906,  the  period  alleged  to  have 
been  lost  by  the  plaintiff's  breach  of  contract. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  owrruling  the 
demurrer   be  affirmed. 


JOHNSON  V.  PERKINS.    (No.  1,168.) 
(Court  of  Appeals  of  Georgia     July  31,  190S.> 

1.  Bailitent  —  Actions— Pbesumptions  ani> 
BuBDEN  OF  Proof. 

In  all  cases  of  bailment,  after  proof  of 
loss,  the  burden  of  proof  is  on  the  bailee  to 
show  proper  diligence. 

[Bid.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  6,  Baihnent,  f  125.] 

2.  Same. 

An  unreasonable,  improbable,  or  impossible 
explanation  of  an  injury,  which  has  been  sus- 
tained by  property  of  the  bailor  while  in  the 
bands  of  the  bailee,  may  be  equivalent  to  an  ad- 
mission of  liability.  In  any  event,  such  an  ex- 
Elanation,  as  well  as  no  explanation,  may  be 
eld  by  a  jury  to  be  a  failure  on  the  part  of 
the  l>ailee  to  show  proper  diligence  towards  the 
property  intrusted  to  his  care.  Where  a  horse 
is  delivered  in  good  condition  to  a  blacksmith 
to  shoe,  and  shortly  afterwards  the  horse  ia 
found  still  in  hin  possession  l>adly  cnt,  the  pre- 
sumption of  negligence  on  the  part  of  the  l)ailee 
arises,  which  will  authorize  liability  for  the 
injury  to  be  affixed  on  him,  unless  that  presump- 
tion be  rebutted  to  the  satisfaction  of  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bailment,  {  124.] 

3.  Same— Evidence— StrFnciENOT. 

The  evidence,  though  meager,  supports  the 
verdict,  and  there  is  no   room   for  interference 
by  this  court  with  the  discretion  of  the  trial 
judge,  who  approved  it. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  County; 
H.  O.  Lewis,  Judge. 

Action  in  the  county  court  by  S.  A.  Perkins 
against  Berry  Johnson.  From  a  judgment 
for  plaintiff,  on  appeal  to  the  superior  court, 
defendant  brings  error.    AlBrmed. 

F.  C.  Foster,  Sr.,  for  plaintiff  in  error.  Q. 
L.   WlUlford,   for  defendant  in  error. 

RUSSELL,  J.  Perkins,  a  liveryman, 
brought  a  siiilt  In  the  county  court  against 
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Jobnaon,  a  blacksmith,  to  recover  damages 
for  an  alleged  negUgeot  Injury  to  a  horse 
which  the  defendant  had  engaged  to  shoe; 
It  being  alleged  that  the  horse,  while  being 
ehod,  received  an  injury  from  which  he  aft- 
erward died.  The  case  was  appealed  to  the 
superior  court  and  resulted  in  a  verdict  In 
favor  of  the  plaintiff,  for  $150.  Exception 
Is  taken  to  the  judgment  of  the  superior  court 
overruling  a  motion  for  new  trial,  based  upon 
the  general  grounds. 

The  material  allegations  of  the  plaintifTs 
petition  are:  That  on  July  21,  1905,  Perkins 
carried  Ws  horse  to  the  defendant's  shop  to 
be  shod;  that,  while  It  was  being  shod,  Riley 
Cash,  a  regular  employ^  of  the  defendant, 
who  was  accustomed  to  aiding  the  defendant 
in  shoeing  horses,  "did  negligently,  carelessly, 
and  without  cause  cut,  with  a  knife  or  other 
sharp  instrument,  the  side  of  said  horse, 
making  a  very  serious  and  terrible  wound; 
aod  tliat  said  horse  died  from  said  wound  on 
August  3,  1905."  The  evidence  for  the  plain- 
tiff tended  to  show  that  Perkins  carried  his 
horse  to  the  defendant's  shop  to  be  shod,  and 
that  after  a  time.be  returned  and  found  a 
deep  gash  or  cut  In  the  left  side  of  the  horse, 
about  three  Inches  16ng,  just  in  front  of  and 
even  with  the  small  bone  which  projects  at 
the  top  of  the  hip.  The  horse  was  cut  to  the 
bellow.  Riley  Cash,  the  helper  (it  appear- 
ing that  the  proprietor,  Berry  Johnson,  was 
absent)  was  asked  about  the  cause  of  the 
wound  and  stated  to  Perkins  that  he  did  not 
know  the  cause.  The  doctor  was  summoned 
and  stitched  up  the  wound.  Two  or  three 
days  later,  Riley  Cash  stated  that  the  horse 
must  have  gotten  cat  when  he  fell  back  on 
bim  while  he  was  paring  its  foot.  The  physi- 
cian who  was  called  In  gave  the  horse  good 
medical  treatment,  and  the  wound  began  to 
dose  up ;  but  the  action  of  the  horse  showed 
tbat  It  was  in  pain.  It  threw  its  head  to  its 
left  side,  and  could  not  carry  its  left  bind 
foot  forward  with  ease,  gave  way  on  the  left 
side,  and,  when  the  stitches  were  cut  after 
several  days,  quite  a  quantity  of  pus  ran  out, 
and  the  wound  twd  to  be  washed  for  a  num- 
ber of  days.  On  the  29th,  after  the  horse 
received  the  cut,  it  was  ridden  (very  slowly, 
according  to  the  testimony  for  the  plaintiff, 
and,  according  to  evidence  for  the  defend- 
ant in  a  gallop)  8%  miles  into  the  country, 
and  on  the  way  back  died.  The  value  of  the 
horse,  care,  attention,  loss  of  service,  and 
physician's  bill  were  shown.  This  constituted 
the  evidence  In  behalf  of  the  plaintiff. 

1.  The  evidence  was  uncontradicted  that 
the  party  who  took  the  horse  in  charge  to 
shoe  bIm  was  the  servant  of  the  bailee,  or 
blacksmith,  who  was  employed  by  the  bailee 
for  that  purpose.  The  evidence  therefore 
put  the  horse  in  the  possession  of  the  bailee 
In  good  condition.  When  It  was  shown  that 
he  was  Injured  while  In  pos.sessIon  of  the 
bailee,  the  burden  of  proof  was  shifted,  and 
It  devolved  upon  the  defendant  to  show  that 
the  damages  tbat  resulted  was  not  due  to 


negligence  on  his  part  The  learned  counsel 
for  the  plaintiff  In  error  attacks  the  Judgment 
refusing  a  new  trial  upon  the  general  grounds 
only  and  Insists  that  the  plaintiff  failed  to 
make  out  a  case  because  the  evidence  does 
not  clearly  show  that  Cash,  the  servant  of 
the  defendant.  Intentionally  Injured  the  horse. 
Under  section  2886  of  the  Civil  Code  of  1895, 
it  did  not  devolve  upon  the  plaintiff  to  show 
that  the  blacksmith,  or  his  servant,  cut  the 
horse,  and  thereby  damaged  the  plaintiff.  On 
the  contrary,  when  the  injury  was  shown, 
it  devolved  upon  the  blacksmith,  as  bailee, 
to  show  that  injury  could  not  have  been  pre- 
vented by  proper  diligence,  tbat  it  was  due  to 
no  neglect  on  his-  part  and,  if  the  defendant 
failed  to  make  this  showing  to  the  satisfac- 
tion of  the  jury,  the  plaintiff  was  entitled  to 
recover  upon  mere  proof  tbat  tlie  cutting  was 
done  while  bis  horse  was  In  the  care  of  the' 
blacksmith,  or  of  his  servant  employed  by 
him  for  the  purpose  of  shoeing  hordes.  "In 
all  cases  of  bailment,  after  proof  of  loss,  the 
burden  of  proof  is  on  the  bailee  to  show  prop- 
er diligence."  Johnson  v.  State,  58  Ga.  397; 
Central  of  Ga.  Ry.  Co.  v.  James,  117  Ga.  833, 
45  S.  B.  223;  Tuggle  v.  State,  119  Ga.  9«59. 
,  47  8.  E.  577;  Heldt  v.  Southern  Tel.  &  Tel. 
Co.,  122  Ga.  476,  50  S.  E.  361;  Morris  Storage 
<»,  V.  Wilkes,  1  Ga.  App.  751,  68  8.  B.  232. 
2.  It  must  be  conceded,  then,  that  if  the 
plaintiff  showed  that  bis  horse  was  cut  while 
in  the  possession  of  the  blacksmith,  and  that 
he  died  from  the  wound,  without  more,  he 
would  be  entitled  to  a  recovery.  The  de- 
fendant attempted  to  explain  the  presence 
of  the  wound  in  the  horse's  side.  Riley 
Cash  testified  that  be  was  on  the  right-hand 
side  of  the  horse  with  bis  face  towards  the 
horse's  hip,  and  paring  his  right  forefoot, 
when  the  horse  gave  way,  fell  on  him,  and 
In  an  unaccr>untable  way  was  cut.  The  jury 
had  uncontradicted  testimony  that  the  cut 
was  right  at  the  point  of  the  left  hip  t>one. 
It  would  seem  by  all  physical  laws  that  it 
was  impossible,  under  these  circumstances, 
for  the  cutting  to  have  taken  place  in  the- 
manner  described  by  the  borseshoer,  and 
the  jury  liad  the  right  to  say  that  this  ex- 
planation was  ill  foimded  and  unsatisfactory. 
It  may  have  been  a  significant  fact  to  the 
jury,  also,  that  the  witness,  when  first  ques- 
tioned'in  regard  to  the  matter,  stated  that 
he  did  not  know  how  it  occurred,  when  he 
must  have  known  as  well  at  that  time  as- 
he  did  when  be  subsequently  testified.  An 
unreasonable,  improbable,  or  impossible  ex- 
planation of  an  Injury  sustained  by  property 
of  the  bailor  while  In  the  hands  of  the  bailee, 
may  be  equivalent  to  an  admission  of  lia- 
bility. In  any  event,  such  an  explanation, 
as  well  as  no  explanation,  may  be  held  by  a 
jury  to  be  a  failure  on  the  part  of  the  bailee- 
to  show  proper  diligence  towards  the  property 
intrusted  to  his  care-  Where  a  horse  la  de- 
livered in  good  condition  to  a  blacksmith 
to  shoe,  and  shortly  afterwards  the  horse 
is  found  to  be  in  bis  possession  badly  cut, 
the  presumption  of  negligence  on  the  part,  of 
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the  bailee  arlscB  which  will  authorize  liability 
for  the  injury  to  be  fixed  on  blm,  unless  the 
presumption  tie  rebutted  to  the  satisfaction 
of  the  jury. 

3.  We  think  the  evidence  supported  the 
verdict  We  have  already  dealt  with  the 
fact  that  the  jury  could  with  propriety  come 
to  the'  conclusion  that  the  injury  was  due 
to  the  negligence  of  the  bailee,  or  bis  servant. 
If  the  explanation  of  the  cutting  was  not 
satisfactory  to  them;  but  it  is  Insisted  that 
there  Is  no  proof  that  the  death  of  the  horse 
was  the  result  of  the  injury,  and  also  that 
the  verdict  of  the  jury  was  for  less  than 
the  amount  of  damage  shown  by  the  proof. 
We  think  the  jury  were  authorized  to  con- 
clude from  the  evidence  that  the  cut  caused 
the  death  of  the  horse.  He  was  cut  to  the 
hollow,  and  gave  evidence  of  pain,  according 
to  some  of  the  testimony,  up  to  the  time  of 
his  death.  Mr.  Utsey  testified  that,  while 
the  horse  had  before  been  a  free  driving 
horse,  he  became  too  sluggish  for  his  use 
after  the  wound.  He  testified,  it  Is  true, 
that  In  his  opinion  sluggishness  might  be 
produced  by  overfeeding  and  other  causes; 
but  that  there  was  no  evidence  that  the 
causes  which  were  suggested  had  super- 
vened. There  was  a  conflict  In  the  evidence 
as  to  the  speed  at  which  the  horse  was  ridden 
the  day  he  died.  If  the  jury  had  believed 
the  witness  who  testified  that  the  horse  was 
being  ridden  in  a  gallop  on  a  very  hot  day,  the 
jury  might  tiave  been  in  doubt  as  to  the  cause 
of  death,  or  might  have  disbelieved  that 
the  death  of  the  horse  was  caused  from  the 
wound;  but  the  jury  had  just  as  much  right 
to  believe  the  testimony  In  rebuttal  of  this, 
and  that  the  horse  was  ridden  very  slowly 
the  day  he  died,  requiring  several  hours  to 
make  a  few  miles,  and  therefore,  in  view 
of  other  circumstances  in  the  case,  that  death 
resulted  from  the  wound,  and  not  from  the 
ride.  The  Jury  were  not  compelled  to  find 
the  full  amount  proved  by  the  plaintiff. 
They  were  the  exclusive  judges  of  negligence 
and  Its  degrees;  but,  if  they  erred  in  the 
amount  of  their  finding,  the  defendant  can- 
not complain  that  they  found  less  against 
him  than  they  should  have  found.  Ellis  v. 
U.  S.  Fert  Co.,  64  Ga.  671;  Mulllns  v.  Mur- 
phy, 69  Ga.  764;  Roberts  v.  Rlgden,  81  Ga. 
440,  7  S.  B.  742;  Taylor  V.  GUmore,  3  Ga. 
App.  93,  59  &  E.  325. 

Judgment  affirmed. 


BOARD  OP  EDUCATION  OP  MILLER 
COUNTY  V.  FUDGE  et  al. 

WIIaLIAMS,  County  School  Com'r,  v.  BOARD 

OF  EDUCATION  OP  MIDLER 

COUNTY. 

(Nos.  1,171,  1,188.) 

(Court  of  Appeals  of  Georgia.    July  31,  1908.) 

1.  SCH00I.S  AND  School  Distbicts— Officers 
—Liability  on  Official  Bonds  —  Princi- 
pal AND  SUKETT — CONSTBUCTtON  OF  CON- 
TRACT. 

Funds  derived  by  county  boards  of  educa- 
tion from  borrowinjc  money  are  not  included  in 


rnnnty  school  funds,  and  the  proper  receipt  and 
disbursement  of  sndi  borrowed  money  ia  not 
one  of  the  duties  of  a  county  school  commis- 
sioner by  virtue  of  hia  office. 

(a)  A  contract  of  suretyship  is  to  be  strictly 
construed  in  the  interest  of  the  surety.  The 
risk  of  a  surety  on  a  county  school  commission- 
er's bond  may  be  increased  by  his  being  in- 
trusted by  the  county  board  of  education  with 
large  sums  of  money  to  be  disbursed  under  the 
orders  of  a  county  board  of  education,  which 
moneys  were  not  received  as  part  of  the  com- 
mon school  fund,  nor  at  the  times  provided  by 
law  for  the  payment  of  such  fund. 

(b)  Sureties  upon  the  bond  of  a  county  school 
commissioner  are  not  liable  upon  a  bond  provid- 
ing for  the  faithful  discharge  of  his  duties  for 
any  moneys  borrowed  by  such  county  board  of 
education.  In  the  case  of  loans  to  county 
boards  of  education,  the  entire  transaction  ia 
Individual  and  not  official. 

2.  Saue. 

In  a  case  where  an  action  cannot  be  main- 
tained against  the  sureties  on  an  official  bond 
because  the  malfeasance  or  dereliction  of  duty 
of  their  principal  is  personal  and  not  official, 
neither  can  the  action  be  maintained  upon  the 
contract  as  against  the  principal,  thoueh  he 
may,  in  an  action  of  a  dlBerent  nature,  be  in- 
dividually liable. 

3.  Same— Power  to  Borrow  Monkt. 

The  power  to  make  arrangements  for  the 
efficient  operation  of  schools,  conveyed  by  sec- 
tion 1363  of  the  PoliUcal  Code  of  1885,  does 
not  include  the  power  to  borrow  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  i  212.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Miller;  G  C. 
Bush,  Judge. 

Action  by  the  board  of  education  of  MUlw 
county  against  J.  R.  Williams,  county  school 
commissioner,  and  F.  £).  Fudge  and  others, 
sureties  on  his  official  bond.  Judgment  sus- 
taining a  demurrer  of  the  sureties  to  the  pe- 
tition and  overruling  the  motion  of  Williams 
to  dismiss  the  same,  and  the  board  and  Wil- 
liams both  bring  error.  Judgment  sustain- 
ing the  demurrer  affirmed,  and  overruling 
the  motion  to  dismiss  reversed. 

Bush  &  Stapleton  and  Russell  ft  Hawes, 
for  plabitiff  below.  R.  W.  Grow,  P.  D.  Rich, 
and  Pottle  &  Glessner,  for  defendants  be- 
low. 

RUSSELL,  J.  The  writs  of  error  in  these 
two  cases  will  be  considered  together,  for 
the  reason  that  the  questions  In  each  arise 
upon  the  consideration  of  the  same  petition. 
The  county,  board  of  education  of  Miller 
county  brought  suit  against  the  county  school 
commissioner  and  the  sureties  on  his  official 
bond  for  an  alleged  misappropriation  of 
school  funds.  The  material  portions  of  the 
petition  allege  that  Williams,  being  elected 
as  county  school  commissioner,  executed  a 
bond  for  the  faithful  discharge  of  all  and 
singular  the  duties  required  of  him  by  vir- 
tue of  his  office  as  county  school  commission- 
er, with  Phillips,  Fudge,  and  Ball  as  secur- 
ities. The  bond  upon  which  the  suit  was 
based  was  for  the  sum  of  $4,000,  payable  to 
the  county  board  of  education  and  their  suc- 
cessors In  office.  The  condition  of  the  bond  Is 
in  the  following  language:  "Whereas,  the 
above-bound  J.  R.  Williams  jraa  on  the  6tb 
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day  of  Pebarary,  1904,  elected  county  school 
commisBloner  of  Miller  county  for  the  years 
19(H,  1906,  1906,  and  1907,  and  during  the 
term  pointed  out  by  law  the  condition  of  the 
above  obligation  la  such  that  if  the  said  J.  R. 
Williams  aball  faittafolly  discharge  all  and 
singular  the  duties  required  of  him  by  vir- 
tue of  his  said  office  as  aforesaid,  during 
the  term  he  continues  therein,  or  discharge 
any  of  the  duties  thereof,  then  the  above  ob- 
ligation to  be  void,  otherwise  to  remain  in 
full  force  and  virtue."  The  petition  further 
alleges  that  during  the  year  1905,  |3,835.M 
was  paid  to  the  county  school  commissioner, 
of  which  11,935.50  was  paid  in  checks  from 
the  State  school  commissioner,  and  $1,900 
cash,  borrowed  by  the  county  board  of  edu- 
cation from  the  First  National  Bank  of  Col- 
quitt; It  being  alleged  that  all  of  this  money 
was  for  school  purposes,  was  part  of  the 
school  fund  of  the  county,  and  waa  accept- 
ed by  WiUiams  as  part  of  the  school  fund 
of  the  county.  In  the  seventh  paragraph 
of  the  petttlon  it  is  further  alleged:  "That 
at  the  time  the  said  board  of  education 
of  Miller  county  borrowed  the  $1,900  from 
the  First  National  Bank  of  Colquitt,  same 
being  the  money  borrowed  and  referred  to 
in  paragraph  5  of  this  petition,  there  was 
then  due  Miller  county  from  the  state  of 
Georgia  from  the  school  fund  the  sum  of 
$3,137.74,  and  said  money  borrowed  from  the 
First  National  Bank  of  Cc^qultt  by  your  pe- 
titioner waa  borrowed  to  take  the  place  of 
money  that  had  been  appropriated  to  Mil- 
ler county  for  school  puriKises,  but  which  bad 
not  been  delivered  to  said  county  by  the  state 
of  Georgia;  that  said  amount  was  to  be  de- 
livered, and  was  a  definite  and  a  certain  and 
a  settled  sum,  and  the  money  borrowed  was 
secured  by  your  i)etltloner  as  an  advance  on 
the  amount  due  and  unpaid  by  the  state  of 
Georgia."  The  petition  then  proceeds  to  say 
that  the  principal,  Wllllama,  has  accounted 
for  only  $2,913.35  of  the  abovenstated  amount, 
leaving  a  balance  of  $929.15,  for  which  de- 
mand is  alleged  to  have  been  made,  and 
which  the  county  school  commissioner  has 
failed  and  refused  to  deliver  and  account 
for.  Upon  the  foregoing  statement  of  facts 
a  breach  of  the  bond  is  alleged,  and  tbe  Ha- 
bUity  of  the  principal  and  the  sureties  for  the 
sum  of  $929.16  is  asserted.  To  this  petition 
tbe  sureties  demurred,  and  Williams  orally 
moved  to  dismiss  the  same,  upon  the  groxmd 
that  it  set  forth  no  cause  of  action. 

We  think  the  lower  court  properly  sustain- 
ed tbe  demurrer  interposed  by  the  sureties, 
and  erred  tn  not  dismissing  the  action  as  to 
the  principal.  In  our  opinion  the  petition 
set  forth  no  cause  of  action  on  the  bond  sued 
upon,  either  against  the  principal  or  the  sure- 
ties. It  may  be  that  the  county  sdiool  com- 
missions: Is  liable  to  the  board  of  education, 
if  be  received  any  m<mey  as  their  agent  and 
misappropriated  it;  but,  under  the  allega- 
tions of  the  petition,  he  Is  not  liable  upon 
this  contract  any  more  than  his  sureties  up- 


on the  bond.  The  only  obligation  in  the 
bond  is  that  J.  R.  Williams  "shall  faithful- 
ly discharge  all  and  singular  the  duties  re- 
quired of  blm  by  virtue  of  his  said  jofflce," 
and  the  period  for  which  be  is  bound  to  per- 
form these  duties,  as  we  construe  tbe  mean- 
ing of  the  bond.  Is  during  tbe  term  be  con- 
tinues therein  or  during  which  he  discharges 
any  of  the  duties  thereof.  We  cannot  agree 
with  the  contention  of  the  counsel  that  tbe 
bond  was  void  if  Williams  discharged  "any 
of  the  duties  thereof."  These  words  natu- 
rally refer  back  to  the  words  "during  the 
term."  The  obligation  of  obligors  on  a  bond 
is  to  be  strictly  construed,  and  we  have  no 
hesitation  in  holding  that  the  bond  bound 
Williams  and  his  sureties  to  discharge  only 
"all  the  duties  required  of  him  by  virtue  of 
his  office." 

We  come  then  to  tbe  Inquiry,  In  tbe  first 
place:  What  are  the  duties  required  of  a 
county  school  commissioner  by  his  office, 
so  far  as  the  matters  alleged  in  this  petition 
are  concerned?  The  duties  of  a  county  school 
commissioner  are  varied  in  their  nature, 
Some  Involve  the  care  and  expenditure  of 
money,  and  others  do  not  concern  matters 
of  finance.  The  county  school  commissioner 
is  the  custodian  and  the  disbursing  agent 
of  tbe  common  school  fund  in  his  county. 
He  has  a  duty  In  reference  to  these  funds 
which  is  included  in  the  duties  mentioned 
in  this  bond;  but  the  common  school  fund 
Is  expressly  defined  in  our  Code.  Pol.  Code 
1896,  (  1384.  Money  borrowed  by  the  coun- 
ty board  of  education  is  not  Included  with- 
in the  terms  of  section  1384,  and  therefore 
the  county  school  commissioner,  as  such, 
has  no  duty  devolving  upon  him,  either  as 
to  the  safe-keeping  or  proper  disbursement 
of  money  borrowed  by  tbe  county  board  of 
education.  The  county  board  of  education 
lias  no  right  to  borrow  money.  Paragraph 
1  of  section  7,  art  8,  of  the  Constitution  o'f 
the  state,  which  is  cited  by  counsel,  has  no 
possible  application  to  a  county  board  of  edu- 
cation. Its  meaning  cannot  be  extended  be- 
yond its  terms.  The  county  board  of  edu- 
cation cannot  incur  a  new  debt  wbldi  is 
temporary,  or  settle  a  casual  deficiency  un- 
der the  provisions  of  this  clause  of  the  Con- 
stitution, because  tbe  board  of  education  is 
neither  a  county  nor  a  municipality,  nor  a 
political  division  of  the  state. 

In  Mason  v.  CommlBslonerB,  104  Ga.  85, 
SO  S.  B.  513,  the  sureties  on  the  bond  were 
held  free  from  liability  for  borrowed  money 
which  had  been  turned  over  to  the  county 
treasurer.  Certainly,  if,  under  tbe  facts  of . 
that  case,  as  well  as  those  in  Hall  v.  Greene 
County,  119  Ga.  254,  46  S.  E.  60,  it  could  be 
held  that  tbe  sureties  and  the  county  treas- 
urer were  not  liable  for  money  borrowed  by 
a  county,  there  should  be  no  difficulty  In  hold- 
ing that  tbe  sureties  and  the  county  school 
commissioner  are  not  liable  for  money  placed 
in  the  county  school  commissioner's  hands. 
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which  has  been  borrowed,  not  by  the  county 
or  county  commissioners,  but  by  a  board  of 
education.  The  borrowing  by  these  members 
of  the  county  board  of  education  was  simply 
an  individual  undertaking,  and  the  money 
obtained  was  money  for  the  payment  of 
which  they  were  Individually  liable,  and 
which  they  individually  turned  over  to  the 
county  school  commissioner  as  an  Individual 
and  as  their  agent.  Not  only  did  the  placing 
of  these  private  funds  In  the  bands  of  Wil- 
liams tend  to  Increase  the  risk  of  the  sure- 
ties on  his  bond,  for  the  reason  that  the  sure- 
ties naturally  based  their  liability  on  the 
amounts  only  which  it  was  presumed  would 
be  recelTCd  quarterly  from  the  state  and  not 
upon  other  amounts  which  might  be  borrowed 
and  thereby  Increase  the  amount  of  money 
handled  by  the  county  school  commissioner, 
bnt  they  did  not  assume,  and  perhaps  would 
have  declined  to  assume,  liability  for  Wil- 
liams' disbursements,  except  those  stipulated 
in  the  bond.  The  obligation  in  the  bond  to 
discharge  all  the  duties  of  the  office  of  coun- 
ty school  commissioner  was  the  only  obliga- 
tion the  sureties  assumed.  WUUams'  duties, 
as  county  school  commissioner,  were  all  that 
were  in  contemplation  of  the  parties.  The 
liability  of  sureties  is  always  one  of  strict 
law.  Sureties  cannot  be  held  bound -unless 
the  law  is  strictly  complied  with.  So  far  as 
the  liability  of  the  sureties  for  public  money 
In  the  hands  of  the  county  school  commis- 
sioner was  concerned,  the  sureties  had  the 
right  to  expect  that  Williams  would  not  have 
in  his  possession  anything  but  the  common 
school  fund  of  the  county,  made  up  from  the 
sources  provided  by  law.  Legally  stated, 
they  knew  that  this  money  was  turned  over 
to  Williams,  under  the  statute,  quarterly  and 
in  comparatively  small  amounts.  It  would 
not  be  paid  until  the  county  board  already 
owed  It,  and  the  commissioner  would  have  to 
disburse  It  almost  Immediately.  Under  the 
operation  of  the  law,  the  money  to  be  sent  by 
the  state  school  commissioner  hardly  has 
time  to  reach  the  county  school  commissioner 
before  it  must  be  disbursed,  and  under  the 
allegations  of  this  very  petition  it  appears 
that  all  the  money  that  was  sent  by  the  state 
school  commissioner  was  properly  disbursed 
by  the  county  commisaioner.  We  have  no 
Hesitation  therefore  in  holding  that  the  de- 
murrer, on  the  part  of  the  sureties,  was  prop- 
erly sustained,  for  to  hold  otherwise  would 
be  to  create  a  liability  not  contemplated  by 
the  contract,  Judged  by  its  express  terms,  as 
well  as  to  cause  these  sureties  to  incur  a 
risk  greater  than  they  assumed. 

The  reasons  which  have  controlled  our 
Judgment  as  to  the  sureties  impel  us  to  hold 
that  the  court  should  have  also  dismissed 
the  action  as  to  the  principal  on  the  bond. 
We  do  not  mean  to  say  that,  If  the  allega- 
tlons  of  the  petition  are  true,  Williams,  as 
an  individual,  may  not  be  liable  In  a  proper 
action  for  money  had  and  received;  but  we 
do  hold  that,  under  the  allegations  of  the 


petition,  the  money,  which  he  is  alleged  not 
to  have  accounted  for,  he  did  not  and  could 
not  receive  as  county  school  commissioner^ 
that  his  bond  Is  merely  for  the  faithful  dis- 
charge of  the  duties  of  his  office,  and  that, 
as  the  petition  alleges  that  he  has  accounted 
for  more  than  the  amount  received  as  county 
school  commissioner,  failure  to  account  for 
a  balance  of  money  borrowed  by  the  member* 
of  the  county  board  may  be  private  malfea- 
sance, but  cannot  be  a  breach  of  official  duty. 

Counsel  for  the  county  board  of  education 
insist  that,  having  received  money  by  reason 
of  a  loan  made  to  a  county  board  the  treas- 
urer, upon  the  principle  announced  in  Ma- 
son V.  Commissioners,  supra,  was  estopped  to 
question  the  validity  of  the  authority  under 
which  tlie  money  was  so  collected  and  received. 
The  decision  in  the  Mason  Case  rests  upon 
its  own  particular  facts.  Importance  was 
attached.  In  that  case,  to  the  fact  that  Mason 
assisted  in  borrowing  a  large  portion  of  the 
money  himself,  signing  the  notes  officially 
as  county  treasurer.  Whether  the  principle 
laid  down  in  Mason's  Case  is  sound  or  not, 
there  are  two  great  differences  between  the 
facts  In  that  case  and  In  this.  In  the  first 
place,  county  commissioners  of  a  county  have 
broader  powers  for  borrowing  money  than  a 
county  board  of  education,  and  It  does  not 
appear,  in  the  next  place,  that  Williams  sign- 
ed any  of  the  notes  for  the  money  borrowed 
In  this  case.  The  motion  to  dismiss  was  well 
taken,  however,  regardless  of  the  principle 
announced  in  the  Mason  Case,  because,  even 
though  Williams  should  be  estopped  to  chal- 
lenge the  validity  of  the  loan,  he  Is  not 
estopped  to  say  that  be  Is  not  liable  on  the 
contract  sued  on,  for  the  reason  that,  in  the 
particular  obligation  which  is  the  basis  of 
the  suit,  he  did  not  undertake  to  receive  or 
disburse  any  money  other  than  that  which 
came  within  the  province  of  his  duty  as 
county  school  commissioner. 

Counsel  for  the  county  board  of  education 
Insist  that  the  borrowing  of  money  to  pay 
teachers  Is  authorized  by  .section  1363  of  the 
Political  Code  of  1895.  The  language  relied 
upon  is  that  portion  of  the  section  which 
gives  county  boards  of  education  power  to 
make  all  arrangements  necessary  to  the  effi- 
cient operation  of  the  schools.  The  spirit 
and  language  of  our  Constitution  la  such  that 
unlimited  power  to  borrow  money  cannot  be 
Inferred  from  this  language.  If  the  Legis- 
lature had  power  to  authorize  county  boards 
of  education  In  their  discretion  to  create  in- 
debtedness, they  would  doubtless  have  exer- 
cised this  power  in  express  terms,  and  not 
placed  It  simply  in  connection  with  other  ar- 
rangements, which  do  not  call  for  the  rais- 
ing of  funds,  but  pertain  solely  to  the  expen- 
diture of  money  for  such  things  as  are  neces- 
sary in  the  conduct  of  schools — "maps,  globes, 
and  school  furniture." 

Judgment  in  1,171  affirmed,  and  In  1,183 
reversed. 


POWELL,  J., 
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HOBBS  ▼.  CRAWFORD  &  MAXWELL^ 
CRAWFORD  &  MAXWELL  t.  HOBBS. 
(Mos.  929.  959.) 
(Court  ol  Appeals  of  Georgia.    July  81,  1908.) 
L  Payment — Ai»propbiatiow  by  Cbxditob. 

In  the  absence  of  direction  by  the  debtor 
as  to  the  application  of  payments  made  by  bim, 
t  creditor  may  apply  payments,  made  upon  a 
running  account  covering  the  transactions  of 
ttceral  years,  to  the  oldest  items  so  as  to  avoid 
the  bar  of  the  statute  of  limitations.  This  right 
of  the  creditor  is  not  defeated  or  necessarily  af- 
fected merely  by  reason  of  the  fact  that  the  bal- 
ance due  at  the  end  of  each  year  is  brought  for- 
ward as  such  as  tbe  first  item  of  the  succeeding 
year's  account,  provided  tbe  aggregate  amount  of 
the  items  of  account  actually  purchased  within 
the  statutory  period  of  four  years  is  greater 
than  the  remainder  or  unpaid  balance  claimed  to 
be  due.  > 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  39,  Payment.  §  109.] 

2.  Pleadiro — Speciai,  Deuubbeb  —  Gbounds 

OF— Waiveb. 

A  debtor  may  by  special  demurrer  demand 
a  complete  statement  of  each  item  of  an  indebt- 
edness upon  which  suit  baa  been  brought.  Fail- 
ore  to  demur  is  a  waiver  of  tbe  right 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Lexington ;  Phil- 
ip W.  Davis,  Judge. 

Action  by  Crawford  &  MaxTrell  agalBSt 
N.  A.  Hobbs.  From  the  Judgment  both  par- 
ties bring  error.  Affirmed  on  the  main  bill, 
and  croBs-bill  dismissed. 

Jos.  G.  Faust  and  Jas.  Davison,  for  plain- 
tiff. Howard  &  ShuU  and  Tye,  Peeples,  Bry- 
an &  Jordan,  for  defendant 

RUSSELL,  J.  The  controlling  question  in 
this  case  is  whether  a  creditor,  in  the  ab- 
sence of  any  direction  by  the  debtor,  has  tbe 
Tight  to  apply  payments  made  by  him  to  the 
varions  Items  of  an  account  nmnlng  through 
several  years,  so  as  to  avoid  the  bar  of  the 
statute  of  limitations.  This  question  is  an- 
swered by  Civ.  Code  1895,  {  3722.  The  rec- 
ord discloses  that  Hobbs  had,  for  several 
years,  been  a  cnstomer  of  Crawford  &  Max- 
well, pnrdiasing  sappUes  from  them  during 
tbe  years  1002,  1903,  1904,  1006,  and  1906. 
The  first  item  of  the  account  sued  upon  and 
attached  to  the  petition  was  "balance  brought 
from  1901,  book,  $177.34."  This  balance  ap- 
parently was  the  amount  due  at  the  end  of 
1904  and  was  entered  upon  the  books  of  1905 
on  February  23,  1906,  together  with  a  charge 
of  Interest  on  the  same,  $14.18.  An  examina- 
tion of  the  plaintiffs'  ledger  for  1904  showed 
that  the  first  Item  for  that  year  was  balance 
broogbt  forward,  January  6,  1904,  from  the 
year  1903,  of  $129.14,  and  it  appears  from 
the  testimony  that  the  first  item  of  the  1903 
account,  dated  January  6,  1903,  was  "to  .bal- 
ance from  old  t)ook  1902,  $165.73."  The  evi- 
dence In  behalf  of  the  plaintlfla  sustained 
tbelr  contention  as  to  the  correctness  of  the 
rartons  items  of  indebtedness,  but  the  de- 
fendant Insisted,  and  now  Insists,  as  plain- 
tiff In  error,  tliat  the  account  for  1902  and 


the  debt  for  items  bought  in  that  year  are 
barred  by  the  statute  of  limitations.  The  de- 
fendant perhaps  might  have  developed  this 
fact  by  a  timely  special  demurrer,  but  it 
does  not  appear  from  the  pleadings  or  from 
the  evidence  In  behalf  of  the  plaintiff. 

Tbe  contention  of  the  defendant  was  that 
he  overpaid  the  account  for  1905,  and  that 
the  first  Item  of  the  account  was  really  mere- 
ly a  statement  of  tbe  unpaid  balance  of  tbe 
account  of  1902,  and  that  as  suit  was  not 
filed  until  April  16,  1907,  the  bar  of  tbe  stat- 
ute attached  to  the  account  for  1002,  which 
would  have  been  due  January  1,  1903.  If  the 
counsel  for  the  defendant  had  moved  by  spe- 
cial demurrer  to  strike  tbe  first  item  of  the 
plaintiffs'  account,  upon  the  ground  that  he 
was  entitled  to  know  of  what  "the  balance" 
consisted,  the  court  might  have  been  Justified 
In  sustaining  his  contention  as  to  that  item, 
because  the  defendant  had  the  right  to  know 
tbe  exact  article  or  charges  of  which  the  al- 
leged balance  consisted.  The  defendant,  how- 
ever, did  not  demur,  but,  on  the  contrary, 
moved  to  rule  out  all  the  testimony  of  tbe 
plaintiff  Crawford  as  to  the  amount  due  the 
plaintiffs.  Some  of  this  testimony  was  legal 
and  competent,  and  as  tbe  court  could  not 
rule  out  all  of  it  without  ruling  out  that 
which  was  legal,  as  well  as  that  which  might 
I)e  illegal,  the  court  properly  refused  the  mo- 
tion, and  the  defendant  lost  the  benefit  of 
the  point  Considered  In  its  last  analysis, 
and  tested  by  the  testimony  adduced  in  be- 
half of  the  plaintiffs,  'their  method  of  keeping 
books  was  simply  evidence  of  the  fact  that, 
In  the  absence  of  any  direction  on  tbe  part 
of  the  defendant,  they  applied  payments 
made  by  bim  each  year  to  the  oldest  items 
of  their  account  against  htm.  In  the  ab- 
sence of  direction  by  the  debtor,  the  creditor 
has  the  right  to  apply  payments  made  to  him, 
wbere  there  are  several  items  or  several  ac- 
counts, to  such  one  or  more  of  them  as  he 
may  elect.  Tbe  debtor  first  has  the  right  of 
election  as  to  the  application  of  the  payments 
made  by  him.  If  he  does  not  choose  to  exer- 
cise this  right,  it  falls  to  tbe  creditor,  and  it 
appears  that  in  this  case  tbe  evidence  au- 
thorized the  finding  that  the  creditors  did  so 
apply  all  payments  made  by  their  debtor,  the 
defendant. 

We  agree  with  counsel  for  the  plaintiffs  In 
error  that  it  Is  not  a  question  of  mutual  ac- 
counts. There  can  be  no  mutual  accounts,  as 
we  have  heretofore  held  In  Smith  v.  Hembree, 
S  Ga.  App.  610,  60  S.  E.  126  (2),  unless  each 
party  has  extended  credit  to  the  other,  and 
each  has  been  Indebted  to  the  other  for  some 
service  or  article  of  value.  In  this  case 
Crawford  &  Maxwell  had  never  at  any  time 
gotten  anything  from  Hobbs  on  the  faith  of 
their  credit  or  financial  standing.  They  only 
received  payment  from  Hobbs  for  what  he 
was  due  to  them. 

Judgment  affirmed  on  the  main  bill  of  ex- 
ceptions;  cross-bill  dismissed. 
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GEORGIA  RT.  &  ELECTRIC  CO.  t. 
DOUGHERTY.    (No.  1,071.) 

(Court  of  Appeals  of  Georgia.    July  31,  1908.) 

1.  Trial— Application  of  Pkmonai,  Knowi<- 

BDOK  or  JUBOBS. 

D.  sued  a  street  railway  company  for  dam- 
a^pes  on  accoont  of  personal  injuries  received  by 
him.  There  was,  on  the  trial,  a  direct  conflict 
in  the  testimony  on  the  controlling  question  in 
the  case.  D.  was  the  only  witness  in  his  own 
behalf  on  this  point.  His  testimony  was  con- 
tradicted by  three  witnesses  introduceid  by  the  de- 
fendant. Counsel  for  D.,  in  the  conclnding  argu- 
ment, said  he  hoped  that  some  of  the  jury  knew 
D.  personally,  and  said,  further,  that  a  man's 
life,  if  properly  lived,  was  his  biast  asset.  De- 
fendant's counsel  objected  to  this  statement,  on 
the  ground  that  a  jnror  could  not  consider  his 
personal  knowledge  of  the  plaintiff,  and  moved 
the  court  to  caution  the  jury  to  that  effect. 
This  the  court  declined  to  do.  Counsel  for  the 
plaintiff  then  made  a  similar  statement  to  the 
jury,  and  the  defendant's  counsel  again  moved 
the  court  as  above  stated,  but  the  court  again 
declined  to  interfere.  Held,  that  the  court  erred 
in  refusing  to  instruct  the  jury  that  a  juror 
must  not  consider  any  personal  knowledge  that 
he  might  have  in  reference  to  the  plaintiff's  char- 
acter. What  passed  between  the  court  and 
counsel  might  have  left  the  jury_  under  the  im- 
pression that  a  juror  could  consider  his  person- 
al knowledge  of  the  plaintiffs  character. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  |  316.] 

2.  Witnesses  —  Ikpxaoei£ent— Explanation 

or    GONTKADICTOST    STATBMENT. 

Where  an  attempt  is  made  to  impeach 'a 
witness  by  proof  of  contradictory  statements 
previously  made,  the  witness  may  explain  the 
statement  previously  made  by  showing  that  It 
was  not  made  with  reference  to  the  transaction 
then  being  investigated,  but  was  made  with  ref- 
erence to  another  transaction  that  happened  at 
a  different  date,  and  may  also  give  the  details 
of-  the  former  transaction  for  the  purpose  of 
showing  that  they  corresponded  with  the  alleged 
contradictory  statements  previously  made. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  50,  Witnesses,  f  12eL] 

8.  Appeal  and  Ebbor— Review. 

The  other  assignments  of  error  are  without 
merit. 
(Syllabus  by  the  Court) 

Error  from  City  CJonrt  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  D.  H.  Dougherty  against  the 
Georgia  Railway  &  Electric  (Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Rosser  &  Brandon,  Walter  T.  Colquitt,  and 
Ben.  J.  Conyers,  for  plaintiff  In  error.  Ar- 
nold &  Arnold,  Harvey  Hill,  and  O.  D.  Hill, 
for  defendant  in  error. 


PENDLETON,  Circuit  Judge.  1.  The  plain- 
tiff in  the  court  below  sued  for  damages  whicb 
be  alleged  he  received  In  alighting  from  a  car 
of  the  defendant  company.  He  claimed  tbat 
the  car  stopped,  and  that,  while  he  was  In  the 
act  of  stepping  from  the  car.  It  suddenly  start- 
ed forward  and  threw  bim  to  the  ground.  The 
defendant  claimed  tbat  the  plaintiff  stepped 
from  tbe  car  wblle  it  was  In  motion  and  be- 
fore It  came  to  a  stop.  Tbe  plaintiff  support- 
ed bis  theory  of  tbe  case  by  bis  own  testi- 


mony alone.  Tbe  defendant  supported  Its  the- 
ory of  tbe  case  by  tbe  testimony  of  three  wit- 
nesses. Tbe  Judge  cbarged  the  jury  tbat, 
under  tbe  admissions  made  by  counsel  for 
defendant,  it  was  not  necessary  for  them  to 
consider  the  question  of  negligence.  It  was 
admitted  by  defendant's  counsel  tbat  the 
plaintiff  would  be  entitled  to  recover  If  be  re- 
ceived the  injuries  in  tbe  way  be  claimed  to 
have  received  them,  but  It  was  contended  tbat 
be  would  not  be  entitled  to  recover  If  be  re- 
ceived them  In  tbe  way  tbe  defendant  claim- 
ed be  received  them.  It  will  thus  be  seen 
that  there  was  a  plain  and  sharp  contest  be- 
fore tbe  jury  between  the  plaintiff's  theory 
and  tbe  defendant's  theory.  Tbe  plaintiff's 
theory  was  Bum>orted  by  one  witness,  the 
plaintiff  himself.  Tbe  defendant's  theory  was 
supported  by  three  witnesses.  It  was  there- 
fore necessary  to  tbe  plalntifTs  recovery  tbat 
tbe  jury  should  give  more  credit  to  bis  testi- 
mony than  to  tbat  of  these  three  witnesses. 
His  counsel.  In  the  concluding  argument,  stat- 
ed to  tbe  jury:  "6entlem«i,  I  don't  know 
whether  any  of  you  are  personally  acquainted 
with  the  plaintiff,  but  I  trust  you  are."  CJoun- 
sel  for  tbe  defendant  appealed  to  the  court 
to  stop  this  line  of  argument,  on  tbe  ground, 
among  others,  "tbat  the  jury  could  not  legal- 
ly consider  their  personal  knowledge  of  the 
plaintiff's  character  and  reputation."  Tbe 
court  declined  to  Interfere,  and  counsel  for 
the  plaintiff  continued:  "Gentlemen,  I  hope 
that  some  of  you  do  know  Mr.  Dougherty. 
A  man's  life,  if  properly  lived,  is  his  most 
valuable  asset  No  noble  life  was  ever  lived 
In  vain.  If  there  should  arise  a  question  of 
veracity  between  Gen.  R.  E.  Lee,  on  the  one 
Bide,  and  two  or  three  like  myself,  and  Ben 
Conyers  and  Walter  Colquitt,  on  the  other, 
you  would,  and  ought  to,  believe  Gen.  Lee 
rather  tlian  a  whole  cow  pen  full  of  us." 
Defendant's  counsel  then  again  moved  tbe 
court  to  stop  this  line  of  argument,  and  to 
grant  a  mistrial,  or  caution  tbe  jury  against 
giving  consideration  to  their  personal  knowl- 
edge of  tbe  plaintiff's  character;  but  the 
court  overruled  this  motion,  and  allowed 
counsel  to  proceed  with  tbe  same  line  of  ar- 
gument. 

What  was  the  meaning  of  counsel's  state- 
ment to  the  jury?  It  was,  in  effect,  this: 
"In  this  sharp  conflict  between  Mr.  Dougher- 
ty and  three  witnesses,  I  trust  there  are 
some  of  the  jury  who  knew  Mr.  Dougherty 
personally.  I  hope  some  of  you  know  him. 
A  man's  life,  if  properly  lived.  Is  his  most 
valuable  asset,  and  I  feel  sure  that,  if  you 
know  that  life,  you  will  believe  him  in  pref- 
erence to  all  three  of  these  witnesses  who 
testify  against  him."  Plaintiff's  counsel  say 
there  was  no  intimation  as  to  whether  Mr. 
Dougherty's  character  was  good  or  bad. 
Certainly  tbe  jury  would  not  suppose  that 
he  was  "hoping"  that  they  would  know  some- 
thing about  the  plaintiff  tbat  was  bad.  They 
also  contend  that  Mr.  Dougherty's  character 
was  In  issue.    Suppose  it  was.    That  Issue 
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ongbt  to  be  tried,  Dke  fill  other  iBSoes,  by  th» 
testimony.  Again,  it  is  claimed  that  the  pre- 
sumption was  that  Mr.  Dougherty's  charac- 
ter was  good.  It  is  quite  evident  that  coun- 
sel was  not  calling  the  attention  of  the  Jury 
to  presomptions.  There  were  three  other 
witnesses  who  bad  presumptions  In  their  fa- 
vor. Something  that  the  other  witnesses  did 
not  have  in  their  favor  was  what  was  need- 
ed, and  what  was  evidently  being  sought  aft- 
er. We  are  not,  however,  considering  this 
statement  of  counsel  from  any  of  these 
standpoints,  but  from  the  standpoint  that 
what  passed  between  the  defendant's  coun- 
sel and  the  court.  In  view  of  the  statements 
made,  would  authorize  the  Jury  to  infer  that 
a  Juror  might  consider  his  personal  knowl- 
edge of  the  plaintltTs  character.  At  the  com- 
mon law,  ft  Juror  was,  permitted  to  consider 
bis  personal  knowledge  of  the  plalntlfC,  the 
witnefls,  and  the  facts.  This  resulted  from 
tbe  fact  that  the  Jury  came  from  the  vici- 
nage, for  the  reason  that  they  were  supposed 
to  know  the  parties,  the  witnesses,  and  the 
facts.  In  Rogers  v.  KUig,  12  Ga.  229,  there 
Is  an  obiter  to  this  effect,  which  seems  to  be 
followefl  In  Anderson  v.  Trlbble,  66  Ga.  684, 
Head  v.  Bridges,  67  Ga.  227,  and  Howard  T. 
State,  73  Ga.  84.  These  cases  were  reviewed 
and  overruled  in  Chattanooga,  Rome  &  Co- 
lumbns  Ry.  Co.  v.  Owen,  90  Ga.  265,  15  S.  B. 
853;  the  court  holding,  that  Jurors  must  not 
consido:  their  personal  knowledge  of  the 
witnesses.  This  decision  was  madq  in  1892, 
and  was  codified  by  the  compilers  of  the 
Code  of  1895,  and  appears  as  section  5337,  as 
follows:  "A  Juror  shall  not  act  on  his  private 
knowledge  respecting  the  facts,  witnesses  or 
parties,  unless  sworn  and  examined  as  a  wit- 
ness In  the  case."  In  Savannah,  Florida  & 
Western  Ry.  Co.  T.  Quo,  103  Ga.  125,  29  S. 
E.  607,  40  I..  R.  A.  483,  68  Am.  St  Rep.  85, 
tbls  section  Is  cited  to  support  tbe  proposi- 
tion that  a  Juror  could  be  introduced  as  a 
witness;  as  la  also  the  case  of  Chattanooga, 
Rome  &  Columbus  R.  Co.  ▼.  Owen,  supra. 
Section  5146  of  the  Civil  Code  of  1895  deals 
with  the  question  of  the  credibility  of  the 
witnesses,  and  provides  that  the  Juror  may 
conglder,  along  with  many  other  things,  in 
passing  upon  the  credibility  of  the  witnesses, 
"their  itersonal  credibility,  so  far  as  the  same 
may  legitimately  appear  from  the  trial." 
Tbe  personal  knowledge  of  the  Juror  does 
not  legitimately  appear  if  the  Juror  is  not 
siwom  and  examined  in  the  case,  and  if  a 
verdict  is  based  on  that  knowledge,  in  a  case 
in  which  he  is  not  sworn  as  a  witness,  it  Is 
based  on  that  which  is  dehors  the  record. 
When  coimsel  for  tbe  plaintiff,  in  the  con- 
cluding argument  expresses  the  hope  that 
some  of  the  Jury  may  have  a  personal  knowl- 
edge of  the  plaintiff,  who  has  been  sworn  as 
a  witness  in  bis  own  behalf,  and  opposing 
oounsel  object  on  the  ground  that  a  Juror 
should  not  consider  his  personal  knowledge 
at  the  plaintiff,  tbe  court  ought  to  caution 
tbe  Jury  against  considering  any  personal 


knowledge  that  any  of  their  number  might 
have  as  to  the  plaintiff's  character. 

2.  The  defendant  Introduced  the  conductor 
as  a  witness.  He  testified  that  the  car  was 
moving  at  the  time  the  plaintiff  stepped  off, 
and  that  tbe  plaintiff  stated  to  him  as  soon 
as  he  got  up,  after  having  fallen,  that  the 
company  was  not  at  fault;  that  he  had  made 
a  mistake  in  supposing  that  the  car  had  stop- 
ped when  it  had  not.  The  plaintiff  was  re- 
Introduced  as  a  witness,  and  admitted  that  be 
had  a  conversation  with  a  conductor  In  sub- 
stance as  stated,  but  testified  that  It  was  at 
another  time.  He  stated  that  on  a  former 
occasion  he  8tei^)ed  off  the  car  while  It  was 
in  motion,  and  he  went  into  details  of  the 
former  transaction  to  show  that  it  was  not 
the  Injury  for  which  he  was  then  suing.  The 
defendant  objected  to  all  of  this  testimony,  on 
tbe  ground  that  it  was  hearsay.  Irrelevant 
and  a  self-serving  declaration.  Tbe  court 
allowed  the  testimony,  and  we  think  correct- 
ly. It  was  a  difference  of  recollection  be- 
tween the  witnesses  as  to  tbe  dates  of  the 
occurrences.  If  A.  testified  that  B.  made  a 
statement  to  him  on  a  given  date,  B.  would 
certainly  be  allowed  to  admit  the  statement 
but  d&aj  tbe  date,  and  to  go  further  and 
show  that  he  was  a  thousand  miles  away  on 
tbe  date  in  question,  in  a  distant  city,  and  go 
Into  particulars  to  show  that  he  could  not  be 
mistaken  about  the  date.  It  has  been  held 
that  a  witness  may  explain  a  contradictory 
statement  by  showing  that  he  was  drunk 
whm  It  was  made,  or  that  be  did  not  under- 
stand the  full  effect  of  the  English  language, 
or  that  the  scrivener  did  not  correctly  take 
down  the  statement  Jessee  v.  State,  20  G«i. 
156,  supports  the  last  proposition.  It  would 
seem  to  be  dear  that  the  witness  could  deny 
the  date  of  a  contradictory  statement  and 
that  it  referred  to  the  transaction  in  ques- 
tion, and  state  the  transaction  that  It  did 
refer  to.    Judgment  reversed. 

Judge  PENDLETON,  of  the  Atlanta  circuit 
presiding  by  designation  of  the  Governor  in 
lieu  of  HILL,  C.  J.,  disqualified. 

POWELL,  J.  (specially  concurring).  If  the 
Legislature,  or  pne  of  those  courts  by  whose 
decisions  I  am  Judicially  bound,  should  de- 
clare that  twice  two  are  five,  I  would  not 
know,  in  the  law  of  the  next  case  coming  be- 
fore me  and  Involving  mathematics,  whether 
three  times  three  should  be  declared  to  be 
six  or  some  other  number.  Such  inconsist- 
encies frequently  harass  my  Judgment  and  al- 
ways leave  me  in  doubt  Our  Supreme  Court 
and  tbe  Legislature,  through  tbe  Code,  have 
declared  that  tbe  Jurors  shall  not  act  upon 
personal  knowledge  of  the  character  of  the 
parties  and  the  witnesses.  Ideally  speaking, 
tbls  is  possible;  practically  and  psychologic- 
ally considered.  It  is  impossible.  The  Jurors 
as  human  beings,  in  passing  upon  the  credi- 
bility of  tbe  witnesses,  necessarily  must  be, 
and  In  all  cases  are,  to  a  greater  or  less  de- 
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«ree,  affecteA  by  whatever  knowledge  th^ 
personally  possess  as  to  the  cliaracter  of  the 
persons  testifying.  Shall  we  say,  then,  that 
an  Intelligent  lawyer  Gcnowlng,  as  he  does, 
that,  despite  the  mandate  of  the  law  to  the 
contrary,  the  Jurors  will  necessarily,  to  some 
«ztent,  use  their  private  knowledge  if  they 
have  any)  must  absolutely  Ignore  this  practl- 
c&l  feature  of  his  case?  May  he  not  candidly 
assume  this  truth  in  bis  discussion  of  the  case 
to  the  Jury?  Suppose  Mr.  Hill  had  said  to 
the  Jury:  "The  law  forbids  that  you  should 
act  upon  your  personal  knowledge  of  the 
character  of  the  witnesses;  but  I  know  that  In 
a  large  degree  this  is  psychologically  Impossi- 
ble, and  I  congratulate  myself,  as  counsel  for 
the  plaintiff,  who  has  testified  in  his  own 
behalf,  that  I  am  to  suffer  no  disadvantage 
from  this  fact,  In  that  I  feel  sure  that  what- 
ever personal  knowledge  you  possess  and  may 
use  will  merely  corroborate,  and  not  tend  to 
detract  from,  that  good  character  which  the 
law  allows  you  to  presume  he  possesses." 
Would  this  have  been  Improper?  It  is  con- 
ceded that.  In  the  absence  of  evidence  showing 
to  the  contrary,  the  law  presumes  that  every 
party  and  witness  is  of  good  character,  and 
that  this  presumption  is  sufficient  of  itself  to 
Justify  counsel  In  urging  to  the  Jury,  or  In 
assuming  before  the  jury,  that  the  party  or 
witness  is  of  good  character.  See  Bennett  v. 
State.  86  Ga.  404,  12  S.  E.  806,  12  L.  R.  A. 
440,  22  Am.  St.  Bep.  465. 

It  is  conceded  that  In  this  case  it  was  legit- 
imate to  point  to  the  fact  that  the  plaintiff 
had  lived  In  the  community  throughout  a 
long  number  of  years  and  had  been  engaged 
In  an  honorable  occupation,  for  these  things 
appeared  from  the  evidence.  From  this  cir- 
cumstance the  presumption  of  bis  good  char- 
acter was  strengthened,  for,  if  his  life  had 
not  been  honorable,  his  bad  character  would 
thereby  have  been  so  much  the  more  easily 
capable  of  proof  by  the  defendant  There 
was  no  evidence  of  his  bad  character.  Noth- 
ing on  the  trial  Indicated  it  His  good  char- 
acter was  therefore  a  fact  established  In  the 
case — a  fact  of  which  the  Jury  were  required 
to  take  cognizance,  even  under  the  most  Ideal 
view  of  the  jury's  prerogative  in  such  mat- 
ters. If  the  remarks  of  the  plaintiff's  coun- 
sel In  the  present  case  are'' to  be  construed 
as  urging  the  Jury  to  act  upon  their  private 
knowledge  and  find  that  the  plaintiff  was 
•of  good  character,  he  was  merely  asking  them 
to  reach,  through  that  practical  process  which 
he  as  a  reasonable  man  knew  they  would  use, 
the  same  result  as  they  should  necessarily 
reach  by  the  theoretical  process  which  the 
law  prescribes.  If  the  actual  and  the  theo- 
retical truth  In  a  given  case  are  demonstrated 
to  be  the  same  thing,  I  cannot  see  how  either 
the  opposite  party  or  the  ultimate  ends  of 
Justice  can  be  very  much  hurt  by  the  ap- 
plication of  the  one  where  the  other  is  re- 
<)ulrcd.  Now,  if  Mr.  Hill  had  said  to  the 
Jury,  of  the  witnesses  for  the  opposite  side, 
literally,  or  in  substance:  "Gentlemen,  they 
are  presumed  to  be  of  good  character,  but 


In  this  case  they  are  not  telling  the  truth. 
We  have  not  attacked  their  characters  by 
proof,  but  I  hope  you  know  them  personally, 
for  your  personal  knowledge  will  not  cor- 
roborate the  presumption  which  the  law 
raises  In  their  favor" — then  there  would 
have  been  an  attempt  to  array  the  actual 
against  the  theoretical  truth,  and  the  court 
could  logically  say:  "This  Is  Jurldlc  error." 
I  think  that  counsel  should  be  allowed  consid- 
erable latitude  in  argument,  provided  they 
do  not  attempt  to  bring  into  the  case  illegiti- 
mate extraneous  facts.  Matters  which  the 
law  authorizes  to  be  presumed  are  not  ex- 
traneous, nor  are  those  things  which  are 
within  the  range  of  the  ordinary  and  common 
observation  of  all  thinking  men.  At  one  time 
there  was  a  tendency.  In  the  decisions  of  our 
Supreme  Court,  to  hold  counsel  to  what,  to 
my  mind,  seems  to  be  undue  strictness;  but 
\  there  is  a  tendency  in  the  later  decisions  of 
that  court  to  allow  jgreater  latitude.  My  per- 
sonal Judgment  as  to  what  Is  best  leads  me 
to  desire  to  do  nothing  to  counteract  this 
tendency  In  what  seems  to  be  the  right  direc- 
tion, and  out  of  this  consideration  I  am 
strongly  led  to  dissent  In  this  case.  How- 
ever, this  verdict  is  not  strongly  supported  by 
the  evidence,  and,  since  what  the  French 
would  call  the  tout  ensemble  of  this  incident 
of  the  trial  may  have  unfairly  prejudiced  the 
defendant's  case,  I  will  spaclally  concur.  See, 
In  this  connection,  the  concluding  remarks  in 
the  Bennett  Case,  86  6a.  408,  12  S.  E.  806, 
12  L.  R.  A.  449,  22  Am.  St  Rep.  465.  If 
counsel  for  the  defendant  had  desired  the 
jury  to  be  instructed  that  they  had  no  right 
to  act  on  personal  knowledge  of  the  witness 
or  party,  a  timely  written  request  would 
have  availed  them. 


ALABAMA  CONST.  CO.  ▼.  CONTINENTAL 
CAR  &  EQUIPMENT  CO. 

(Supreme  Court  of  Oeorgia.     July  24,  190S.) 

1.  Pleading — Amendment  of  Declaration. 

Where  a  declaration  in  attachment  alleged 
that  the  defendant  was  indebted  to  the  plaintiff 
in  a  stated  amount  for  the  purchase  money  of 
certain  cars,  as  shown  by  a  statement  of  account 
attached,  and  the  account  was  for  the  price  of 
certain  dump  cars,  it  was  not  competent  to 
amend  such  a  declaration  by  merely  alleging  that 
on  a  certain  date  the  defendant  wrote  to  the 
plaintiff  a  letter,  of  which  a  copy  was  set  out, 
and  in  which  it  was  stated  that  "we  will  remit 
to  you  for  our  first  payment  by  New  York  ex- 
change." Standing  alone,  this  did  not  set  out 
any  contract,  either  as  being  that  on  which  the 
account  was  based,  or  as  an  effort  to  plead  a 
new  and  independent  cause  of  action.  Nor  was 
it  proper  to  set  out  such  letter  in  the  pleadings, 
merely  because  It  might  become  admissible  in 
evidence  in  the  progress  of  the  case. 

2.  Sales— Actions  fob  Pbice— BJvidence— Ad- 
missibilitt. 

I  Under  a  declaration  in  attachment,  based 

I  on  an  account  for  the  price  of  certain  cars,  evi- 
■  dence  was  admissible  to  show  that  the  cars  were 

in  tlie  possession  and  use  of  the  defendant  short- 
'   ly  after  the  date  of  the  sale. 

8.  Witnesses  — Cboss-Examiration— Scope. 
I  An  opportunity  for  a  thorough  and  sifting 

'  cross-exammation  should  be   allowed,  but   the 
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presiding  Judge  may   restrain  useless  and  an- 
necessaiT  repetition  of  qaestions. 

[Ed.  Note.— For  cases  in  point,  nee  Cent  Dig. 
Tol.  50,  Witnesses,  g§  931-048,  990.] 

4.  Etidercb  —  Pasol  Evidence  ArFKcnNO 
Wbitings— Time  Ebsence  of  Contbact. 
Where  a  written  contract  for  the  saie  of 
peisonai  property  fixed  a  time  within  which 
shipment  should  be  made  by  the  vendor  to  the 
puchaser,  parol  evidence  was  admissible  to  show 
that  time  was  of  the  essence  of  the  contract. 
3.  Sales— AcnoNB  ros  Fbicb— Natubb  and 

FOBM. 

Where  suit  was  brought  for  the  price  of  per- 
wnal  property,  on  an  open  account,  althougn  it 
appeared  that  there  was  a  written  contract  for 
the  sale  of  the  property,  vet  if  the  evidence  for 
the  plaintiff  showed  that  tnere  had  been  complete 
performance  by  the  vendor,  and  nothing  remain- 
ed to  be  done  but  for  the  defendant  to  pay  the 
purchase  money,  a  nonsuit  was  properly  re- 
fosed. 

81.  Same— Evidence— SumciENCT. 

The  evidence  was  sufficient  to  make  oat  a 
prima  facie  case,  and  the  overruling  of  a  mo- 
tion for  a  nonsuit  was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  43,  Sales,  {g  1056-1059.] 

7.  CoNTBACis— Proof  of  Execution- Meth- 
od. 

The  execution  of  a  written  contract  cannot 
be  proved  by  the  attesting  witness  by  a  mere 
ceneral  assertion  that  it  is  the  contract  cover- 
ing the  transaction  in  question.  After  i>roving 
the  execution,  if  it  is  necessary  to  identify  the 
personal  property  described  in  it  this  may  t>e 
done  by  parol. 

8.  Sales— Waives  of  Delay  in  Delivest. 

If  a  vendor  agreed  to  ship  certain  personal 
property  within  a  stated  time,  and  did  not  do 
so,  but  shipped  it  some  days  later,  and  thereafter 
wrote  to  the  purchaser  that  he  had  made  the 
shipment,  to  which  the  purchaser  replied  that  he 
voald  remit  to  the  vendor  for  the  "first  pay- 
ment" upon  the  arrival  of  the  cars,  and  tnere 
vas  no  .evidence  of  any  consideration  for  this 
statement  in  the  letter,  or  that  the  vendor  had 
acted  npon  it  or  had  done  anything  in  reliance 
npon  it  this  did  not  constitute,  as  matter  of 
law,  such  a  waiver  of  any  right  on  the  part  of 
the  pnrchaser  to  claim  damages  resulting  from  a 
delay  in  the  shipment  as  to  authorize  the  presid- 
ing judge,  in  a  snit  by  the  vendor  against  the 
vendee  for  the  purchase  price,  to  refuse  to  admit 
evidence  on  the  subject  of  damages,  and  to  di- 
rect tlie  jnry  to  find  a  verdict  in  favor  of  the 
vendor  for  the  full  amount  of  the  purchase  price. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

Attachment  by  the  Continental  Car  ft 
Equipment  Company  against  the  Alabama 
Constmction  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

John  T.  Norrls,  for  plaintiff  in  error.  John 
W.  ft  Paul  F.  AlEkin  and  Clayton  B.  Blakey, 
for  defendant  In  error. 


LUMPKIN,  J.  The  Continental  Car  ft 
Equipment  Company  sued  out  an  attachment 
against  the  Alabama  Construction  Company 
for  the  sum  of  |2,161.70,  principal,  alleged  to 
liave  fallen  due  In  three  installments,  to- 
gether with  Interest  thereon.  The  declara- 
tion In  attachment  alleged  that  this  amount 
was  due  as  purchase  money  of  certain  goods, 
as  shown  by  a  statement  of  account  attached, 
62  S.E.— 11 


and  that  the  debt  was  Just  due,  and  unpaid. 
Attached  to  the  declaration  was  an  account 
dated  November  18,  1904,  for  "Twenty  4-yard 
■Continental'  Diamond  Frame  Two  Way 
Dump  Cars,  at  |112.00,  $2,240.00,"  with  a 
credit  of  |78.80  allowed  on  account  of  ex- 
cess freight,  leaving  a  balance  of  $2,161.70. 
The  defendant  filed  an  answer,  denying  the 
substantial  allegations  of  the  plaintiff's  dec- 
laration. On  the  trial  the  plaintiff  was  al- 
lowed, over  objection,  to  amend  bis  declara- 
tion by  adding  an  allegation  that  on  Novem- 
ber 22,  1904,  the  defendant  wrote  to  the 
plaintiff  the  following  letter:  "Your  letter 
of  the  18th  received  and  noted.  Will  say  In 
reply  that  as  soon  as  the  cars  arrive  we  will 
remit  to  you  for  our  first  payment  by  New 
York  exchange.  I  trust  the  cars  will  arrive 
either  to-day  or  to-morrow."  The  amend- 
ment contained  no  other  allegation  except  as 
to  the  writing  of  this  letter.  Evidence  was 
introduced  by  both  sides.  At  Its  close  the 
presiding  Judge  directed  a  verdict  for  the 
plaintiff,  and  the  defendant  excepted. 

1.  It  Is  not  clear  on  what  theory  the  trial 
Judge  allowed  the  amendment  to  be  made  to 
the  declaration.  The  salt  was  on  an  open 
account.  It  might  have  been  amended  by 
setting  out  the  contract  of  purchase,  not  for 
the  purpose  of  counting  on  It  as  a  new  and 
Independent  cause  of  action,  but  to  disclose 
and  allege  pertinent  facts  and  circumstances 
under  which  the  sale  and  delivery  were 
made.  Tomlin  v.  Bass  Furnace  Co.,  98  Ga, 
596,  20  a  B.  44;  May  Mantel  Co.  v.  United 
States  Blow-Pipe  Cot,  93  Ga.  778,  21  S.  E. 
142.  But  the  amendment  here  allowed  was 
not  of  that  character.  It  was  not  alleged 
that  the  letter  contained  the  contract  for  the 
purchase  of  the  cars.  On  the  contrary,  It 
showed  on  its  face  that  this  was  not  so. 
It  did  not  state  the  terms  of  the  contract,  but 
referred  In  general  terms  to  "our  first  pay- 
ment." It  Is  apparent  that  It  neither  was 
nor  was  alleged  to  be  the  contract  itself, 
and  it  did  not  set  out  or  elucidate  the  terms 
thereof.  Standing  alone,  It  merely  promised 
to  make  a  first  payment  on  arrival  of  the 
cars.  If  it  was  pleaded  for  the  purpose  of 
meeting  an  anticipated  defense  and  of  getting 
up  a  waiver,  the  amendment  did  not  state 
the  terms  of  the  contract,  nor  what  effect 
this  letter  was  claimed  to  have,  nor  any  rea- 
son why  It  was  a  proper  matter  to  be  plead- 
ed. Whether  the  letter  may  hove  hod  evi- 
dential value  In  rebutting  a  defense,  or  not 
is  not  the  Question.  Standing  as  It  does,  the 
amendment  seems  to  be  nothing  more  than 
the  pleading  of  a  piece  of  evidence,  and,  on 
objection,  it  should  not  have  been  allowed. 

2.  Evidence  was  admitted  to  show  that  the 
cars  were  In  the  possession  and  use  of  the 
defendant  very  shortly  after  the  date  of  the 
sale  to  it  In  this  there  was  no  error.  It 
was  admissible  as  tending  to  establish  the 
indebtedness.  Objection  was  also  taken  to 
the  admission  of  evidence  showing  that  the 
defendant  was  using  a  part  of  the  cars,  that 
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they  were  worth  |112  eacb,  and  that  the  wit 
neea  who  testified  to  tmch  facts  could  not  say 
positively  how  long  the  defendant  had  been 
using  them.  At  least  a  portion  of  this  erl- 
dence  was  admissible  as  Just  above  held,  and 
the  cfbjectlon  was  to  It  as  a  whole. 

8.  Counsel  for  the  defendant  had  very 
thoroughly  cross-examined  a  witness  for  the 
plaintiff  on  the  subject  of  whether  the  plain- 
tiff bad  folly  performed  Its  contract,  and 
there  was  no  error  In  refusing  to  allow  him 
to  repeat  substantially  the  same  gnestlons. 
Thorough  and  sifting  cross-examinations 
should  be  allowed,  but  this  does  not  mean 
that  counsel  have  an  unrestricted  right  to 
repeat  questions  to  a  witness.  The  Judge 
may  restrain  useless  and  unnecessary  repe- 
tition. 

4.  The  written  contract  for  the  purchase  of 
the  cars,  Introduced  by  the  defendant,  pro- 
Tided  that  the  plaintiff  should  ship  them 
within  six  days  from  the  date  of  the  con- 
tract, or  sooner  if  possible.  One  material 
question  In  the  case  was  whether  time  was 
of  tho  essence  of  this  contract.  It  is  de- 
clared by  our  Code  (Civ.  Code  1895,  i  8676, 
par.  8)  that:  "Time  Is  not  generally  of  the 
essence  of  a  contract ;  but  by  express  stipu- 
lation or  reasonable  construction.  It  may  be- 
come so."  This  accords  with  the  general  rule 
in  equity.  If  there  Is  an  express  stipulation 
to  that  effect,  there  is  no  room  for  construc- 
tion. If  a  time  is  fixed,  but  there  Is  no  ex- 
press statement  that  it  is  of  the  essence  of 
the  contract.  It  is  open  to  construction  to  de- 
termine whether  such  'is  the  case  or  not 
Parol  evidence  is  admissible  to  show  that  the 
proper  construction  Is  that  time  is  of  the 
essence  of  the  contract.  At  first  blush,  it 
might  seem  that  this  was  an  infraction  of  the  ' 
rule  prohibiting  the  Introduction  of  evidence 
to  supplement  or  contradict  a  written  con- 
tract, but  in  fact  it  is  not  so.  If  it  were  an 
absolute  rule  that.  In  the  absence  of  an  ex- 
press stipulation  to  that  effect,  time  should 
never  be  of  the  essence  of  the  contract,  parol 
evidence  would  not  be  admissible;  but,  as 
win  be  seen  from  what  is  said  above,  the 
rule  is  not  an  arbitrary  and  unvarying  rule 
of  law.  Time  is  not  "generally"  of  the  es- 
sence of  the  contract  Presumptively  it  is 
not  BO,  unless  there  is  something  in  the  con- 
tract to  show  the  contrary;  but,  if  the  con- 
tract names  a  date,  this  presumption  is  re- 
buttable by  showing  that  time  is  of  the  es- 
sence of  the  contract  It  will  be  observed 
that  this  does  not  conflict  with  the  contract, 
which  declares  that  a  thing  sliall  be  done  at 
a  named  time;  To  show  that  it  mnst  be  done 
at  that  time  Is  not  to  contradict  but  rather  to 
support  the  contract  and  show  that  it  means 
just  what  it  says.  It  neither  adds  to  the  con- 
tract nor  takes  from  It,  but  aids  in  construing 
it,  by  showing  that  the  parties  regarded  the 
statement  of  time  made  in  the  contract  itselt 
as  Tltal  or  essential.  Van  Winkle  ft  Co.  t. 
WUklns,  81  Ga.  83,  7  S.  EI  641,  12  Am.  St 
Bep.  299  (4):   a%nrBt(m  t.  Arnold,  43  Iowa, 


43;  8  6r.  Bv.  (16th  Bd.)  i  866;  Hammond  on 
Contracts,  t  445. 

5,6.  A  motion  for  a  nonsuit  was  made,  on 
the  ground  that  it  appeared  that  there  was 
a  written  contract  between  the  parties  touch- 
ing the  subject-matter  of  the  account,  and 
that  the  evidence  did  not  show  that  the  plain- 
tiff fully  performed  or  completed  such  con- 
tract, in  that  It  did  not  ship  the  cars  within 
six  days  from  the  date  thereof,  as  agreed,  and 
that  whatever  rights  the  plaintiff  had  against 
the  defendant  must  have  been  predicated  and 
based  on  a  suit  on  the  contract  and  not  on 
an  open  account  It  is  too  well  settled  in 
this  state  to  be  discussed  as  an  open  ques- 
tion that,  though  there  may  have  been  a 
written  contract  for  the  sale  of  personalty, 
yet,  where  suit  was  bronght  on  an  open  ac- 
count for  the  amount  claimed  to  be  due,  and 
the  evidence  for  the  plaintiff  was  to  the  effect 
that  it  had  fully  compiled  with  its  contract 
and  nothing  remained  to  be  done  but  the 
making  of  a  money  payment  by  the  defend- 
ant, a  nonsuit  was  properly  refused.  South- 
em  Printer's  Supply  Co.  v.  Ftelker,  126  Ga. 
148,  54  S.  B.  193,  and  citations.  Here  there 
was  sufllcient  evidence  to  make  out  a  prima 
facie  case.  If  the  plaintiff  should  tiave  in- 
troduced the  contract,  in  order  to  show  what 
were  the  terms  which  he  claimed  to  have  per- 
formed,  and  what  was  the  price  of  the  cars, 
the  contract  was  afterwards  Introduced  by 
the  defendant;  and  If  a  nonsuit  should  have 
been  granted  when  the  motion  was  made,  but 
the  necessary  and  omitted  evidence  was  after- 
wards supplied  by  either  party,  the  refusal  ' 
of  a  nonsuit  will  not  require  a  reversal.  De- 
fendant's counsel  Insisted  that  the  evidence 
showed  a  failure  of  complete  performance, 
but  the  evidence  for  the  plaintiff  did  not 
show  such  a  failure  as  would  necessarily  de- 
stroy a  right  of  recovery  and  require  a  non- 
suit It  showed  the  shipment  of  the  cars  by 
the  plaintiff  and  their  receipt  and  use  by  the 
defendant;  that  the  account  was  just,  due, 
and  unpaid;  that,  after  receiving  the  cars, 
the  president  of  the  defendant  was  asked 
why  he  did  not  remit  the  first  payment  and 
answered  that  he  was  going  to  Alabama,  and 
would  remit  from  there;  and,  also,  that  Just 
before  the  trial  he  admitted  that  he  had  not 
paid  the  debt  The  letter  set  out  in  the 
amended  declaration  is  not  Included  in  the 
brief  of  evidence,  but  the  presiding  Judge 
certified  that  it  was  considered  by  him,  "as 
conceded  by  both  parties,  as  in  evidence." 
We  understand  this  to  mean  that  both  par- 
ties agreed  to  treat  this  letter  as  in  evidence. 
After  the  plaintiff  closed  its  case  In  chief, 
the  defendant  introduced  some  testimony,  and 
then  renewed  the  motion  tat  a  nonsuit;  bat 
the  function  of  evidence  for  the  defendant  is 
to  overcome  the  case  made  by  the  plaintiff, 
not  to  furnish  ground  for  a  nonsuit 

7.  The  witness  who  attested  the  written 
contract  I>etween  the  parties  was  placed  on 
the  stand,  and  testified  "that  is  the  contract 
covering  the  cars  in  questloa."    The  court 
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beld  that  this  -was  not  the  proper  mode  of 
piOTli%  the  execution  of  the  contract,  but 
tbat  the  Bignatares  ehould  be  proved.  This 
was  right.  The  execution  of  the  contract 
cannot  be  shown  by  the  mere  statement  of 
an  attesting  witness  that  "this  is  the  con- 
tract" covering  the  matter  in  dispute.  After 
proving  the  execution,  if  there  Is  a  question 
as  to  whether  the  contract  applies  to  the  cars 
involved  In  the  suit,  this  can  be  shown;  but 
the  effort  appears  to  have  been  to  prove  the 
contract  In  the  general  way  referred  to. 

&  The  presiding  Judge  directed  a  verdict, 
holding  that  the  legal  effect  of  the  letter  set 
out  In  the  amspdment  to  the  declaration  was 
necessarily  to  waive  any  right  of  the  defend- 
ant against  the  plaintiff  to  damages  on  ac- 
count of  delay.  The  defendant  had  filed  a 
plea  claiming  such  damages.  The  Judge  de- 
clined to  allow  evidence  on  the  subject  of 
damages,  because  he  entertained  the  view 
stated,  though  saying  that  he  had  grave 
doubts  on  the  subject  We  appreciate  the 
doubts  which  oar  worthy  brother  of  the  cir- 
cuit bench  entertained,  but  we  have  been  un- 
able to  arrive  at  the  same  solution  of  them 
as  he  did.  It  most  be  remembered  that  a 
verdict  Is  not  to  be  directed  except  when 
there  is  no  conflict,  or  material  points  in 
the  evidence,  and  that  Introduced,  with  all 
the  reasonable  deductions  or  inferences  there- 
from, demand  a  particular  verdict.  Civ. 
Code  1896,  I  S331.  Waiver  Is  a  similar  doc- 
trine to  that  of  election.  If  a  party  to  a  con- 
tract not  In  default  has  the  right,  by  reason 
of  the  conduct  of  the  other  party  who  Is  In 
default,  to  elect  between  treating  the  breach 
as  a  discharge  of  the  contract,  or  treating  the 
contract  as  in  full  force  and  effect,  he  may. 
If  he  so  chooses,  take  the  latter  alternative. 
If  he  elects  so  to  do,  his  right  to  treat  the 
contract  as  discharged  is  thereby  waived.  A 
waiver  may  have  reference  either  to  the  ques- 
tion of  discharge  of  the  contract,  or  to  the 
question  of  claiming  damages  by  reason  of  a 
breach.  The  general  principles  applicable  to 
both  are  similar,  but  the  facts  upon  which 
they  operate  are  so  different  that  different 
results  are  often  reached.  If  there  la  a  con- 
sideration for  waiving  damages,  an  express 
or  Implied  agreement  to  that  effect  Is  valid 
and  will  be  binding.  If  the  party  who  Is  not 
In  default,  by  his  acts  or  conduct,  Induces  the 
one  who  Is  In  default,  before  performance 
has  been  had,  to  perform  In  a  certain  manner, 
generally  he  will  be  estopped  from  claiming 
damages,  or  if  the  party  not  at  fault  leads  the 
other  to  believe  that  he  will  not  Insist  upon 
strict  performance,  or  requests  the  breach,  or 
raiders  performance  Impossible  In  the  time  or 
maimer  specified  In  the  contract,  he  cannot 
thereafter  recover  damages  on  account  of  a 
departure  from  strict  compliance  thus  caused. 
Acquiescence  may  sometimes  amount  to  waiv- 
er. Mere  acceptance  of  property  purchased, 
after  the  time  for  delivery  provided  in  the 
coDtract,  without  more,  will  not  amount  to  a 
waiver  of  any  claim  of  damages  on  account  of 


delay.  The  party  waiving  must  generally 
have  Icnowledge  of  the  facts  which  constitute 
the  breach.  The  knowledge  may  be  actual 
or  constructive.  One  cannot  be  willfully  Ig- 
norant and  relieve  himself  from  a  waiver  be- 
cause he  did  not  know.  Waiver  includes  the 
Idea  of  Intent,  express  or  Implied;  but  legal 
Intent  will  often  be  presumed  from  one's  con- 
duct, and  sometimes  a  party  will  not  be  al- 
lowed to  overcome  this  by  setting  up  what 
was  bis  private  purpose  or  Intent  See  8  Page 
on  Contracts,  {  149i  et  seq.,  and  section  1S06 
et  seq.;  Van  Winkle  v.  WUklns,  81  Ga.  94,  7 
S.  B.  614,  12  Am.  St  Rep.  299  (7);  29  Am.  & 
Bug.  £}np.  Law  (2d  Ed.)  1091  et  seq;  Poland 
Paper  Co.  v.  Foote  &  Davles  Co.,  118  Ga.  458, 
45  S.  B.  874  (1).  The  letter  relied  on  as  a 
waiver  was  dated  November  22,  1904,  and 
was  In  reply  to  one  dated  November  18th, 
written  to  the  defendant  by  the  plaintiff,  set- 
ting out  the  shipment  of  the  cars,  and  asking 
that  remittance  be  made  of  the  first  Install- 
ment, In  a  draft  on  New  fork.  On  November 
16th  the  plaintiff  had  written  to  the  defend- 
ant, stating  that  the  cars  were  shipped  that 
day.  Thus  the  letter  relied  on  as  a  waiver 
was  apparently  written  after  the  cars  had 
been  shipped,  and  there  was  nothing  to  show 
that  there  was  any  consideration  for  It,  or 
that  the  plaintiff  acted  on  It  In  any  way,  or 
changed  Its  situation,  or  relied  on  it  See 
Pearson  v.  Brovm,  106  Ga.  802,  31  S.  B.  746. 
It  cannot  be  said,  as  matter  of  law,  tbat  this 
was  a  waiver  of  any  right  to  claim  damages, 
under  the  evidence  as  It  appears  in  the  record, 
BO  as  to  authorize  the  presiding  Judge  to  di- 
rect a  verdict 

The  defendant  further  sought  to  show  that 
Its  president,  who  made  the  contract,  could 
not  read  or  write,  and  depended  on  his  book- 
keeper or  clerk  for  Information,  and  that  at 
the  time  he  signed  the  letter  be  did  not  luiow 
the  exact  amount  of  the  damages.  It  ap- 
pears, however,  from  evidence  for  the  defend- 
ant, tbat  he  made  the  contract,  Informed  the 
plaintiffs  agent  of  the  necessity  for  prompt 
delivery  and  of  the  danger  of  loss  or  Injury 
from  delay,  and  Insisted  on  having  a  time 
fixed  when  the  cars  should  be  shipped,  and 
that  time  should  be  of  the  essence  of  the  con- 
tract So  far  as  the  question  of  Icnowledge 
Is  concerned,  if  Its  president  knew  all  the  es- 
sential facts,  and  that  there  was  a  breach, 
a  mere  negligent  failure  on  his  part  to  In- 
quire of  his  own  agent  or  bookkeeper  as  to 
the  exact  extent  of  the  damage  would  not 
avail  the  defendant 

There  are  some  other  exceptions  to  refusals 
on  the  part  of  the  court  to  allow  certain 
questions  to  be  asked  by  counsel  for  the  de- 
fendant of  a  witness  Introduced  by  him,  but 
it  Is  not  shown  what  was  expected  to  be  elic- 
ited from  the  witness,  and  the  exceptions 
are  not  sufBciently  taken. 

We  have  carefully  considered  the  brief 
and  argrument  presented  by  counsel  for  the 
defendant  in  error,  but  we  think  that  what 
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iB  said  above  Is  controlling  and  necessitates 
a  reversal. 

In  addition  to  discussing  the  correctness  of 
the  rulings  of  the  presiding  judge,  it  was 
Insisted  on  behalf  of  the  defendant  in  error 
that,  if  it  should  be  held  that  the  Judge  erred 
in  holding  that  the  letter  set  out  in  the 
amendment  to  the  plaintiff's  petition  was  a 
conclusive  waiver  of  any  right  to  claim  dam- 
ages by  the  defendant,  nevertheless,  much, 
if  not  all,  of  the  evidence  rejected  was  ob- 
jectionable, some  of  it  for  one  reason,  some 
for  another,  and  that,  under  the  evidence 
Introduced  by  both  parties,  a  direction  of  a 
verdict  was  proper.  It  was  stated  in  the 
brief  of  counsel  for  the  defendant  in  error 
that:  "Whether  the  defendant's  letter  was 
or  was  not  a  waiver  of  damages,  yet,  inas- 
much as  the  defendant  failed  to  introduce 
any  competent  testimony  whatever  showing 
any  recoverable  damages,  it  is  wholly  imma- 
terial whether  the  defendant  did  or  did  not 
waive  damages."  It  is  true  that  some  of  the 
assignments  of  error  contained  In  the  bill  of 
exceptions  were  not  sufficiently  made,  and 
also  that  some  of  the  evidence  offered  on  be- 
half of  the  defendant  may  have  been  objec- 
tionable for  various  reasons;  but  it  is  evi- 
dent, from  a  careful  inspection  of  the  bill 
of  exceptions,  that  the  portions  of  the  evi- 
dence rejected  were  not  ruled  out  because 
of  the  reasons  now  suggested.  Had  they  been 
so,  counsel  offering  such  evidence  might  tiave 
had  an  opportunity  to  have  reshaped  the 
questions  and,  in  some  instances  at  least,  to 
have  met  the  objections  now  suggested.  The 
Judge  held  broadly  that  no  evidence  was  ad- 
missible for  the  purpose  of  proving  damages 
on  behalf  of  the  defendant,  because,  in  his 
opinion,  the  letter  from  the  defendant's  pres- 
ident to  the  plaintiff  was  a  binding  waiver 
of  any  dalm  of  damages,  and  precluded  any 
effort  to  recover  them.  That  tliis  was  the 
basis  on  which  the  Judge  acted  is  apparent 
from  statements  made  by  him  during  the 
trlaL  In  ruling  on  the  motion  for  a  nonsuit 
he  said:  "It  makes  no  difference  if  they  [the 
plaintiff]  shipped  them  [the  cars]  6  days  or 
600  days  thereafter;  if  you  accepted  them, 
you  are  bound  by  it."  Again,  he  said:  "If 
the  defendants  accepted  these  cars  and  prom- 
ised to  pay  and  waived  tlieir  rights,  they 
would  be  bound.  The  question  is:  Have  they 
waived  them?  There  would  have  been  no 
trouble  at  all  if  you  had  not  written  that 
letter.  I  have  grave  doubts  about  it,  but 
I  believe  the  legal  effect  of  this  paper  is  to 
waive  the  right  I  think,  in  legal  contempla- 
tion of  law,  that  paper  is  a  waiver,  and  Mr. 
Lacy  saying  'I  will  send  first  payment  in 
accordance  with  contract'  seems  to  be  a 
waiver."  It  is  true  that  this  does  not  appear 
from  the  bill  of  exceptions  to  have  been  a  rul- 
ing on  the  admissibility  of  specific  evidence 
when  offered,  but  it  tends  to  show  the  basis 
on  which  the  Judge  rejected  the  evidence  as 
offered.  Later,  when  the  president  of  the 
4efendant  company  was  on  the  stand,  its 


counsel  stated  to  the  court  that  he  offered 
to  prove  by  this  witness  that  the  defendant 
company,  by  reason  of  the  delay  of  the 
plaintiff  company,  suffered  at  least  $1,500  or 
$2,000  actual  damages.  It  was  recited  that 
"the  court  refused  to  allow  defendant's  coun- 
sel to  prove  said  damages,  and  overruled  said 
offer."  Still  later,  in  announcing  that  he 
would  direct  a  verdict,  the  presiding  Judge 
said:  "I  rule  out  all  the  testimony  of  Mr. 
Delorm  as  to  damages,  because  this  (refer- 
ring to  the  letter)  was  a  waiver  of  all  right 
to  damages" — and  thereupon  directed  a  ver- 
dict for  the  plaintiff.  These  quotations  show 
that  the  rejection  of  the  evidesce  and  the  di- 
rection of  the  verdict  were  not  based  on  the 
form  in  which  the  questions  were  put,  or  be- 
cause some  of  the  evidence  offered  may  have 
contained  an  expression  of  opinion,  or  for 
other  like  reasons,  but  solely  because  of  the 
view  he  took  of  the  effect  of  the  letter  from 
the  defendant  to  the  plaintiff.  It  would  be 
too  restricted  and  technical  a  view,  under 
these  circumstances,  to  affirm  his  Judgment 
for  reasons  relating  to  such  possible  objec- 
tions. 

If  the  defendant  Is  entitled  to  recover  dam- 
ages on  account  of  the  delay,  it  must  be  dam- 
ages of  the  character  pleaded,  and  such  dam- 
ages must  be  proved  by  competent  evidence. 
On  the  next  trial,  any  inadmissible  evidence 
can  be  excluded  on  proper  objection.  When 
the  evidence  shall  have  all  been  introduced, 
the  court  may  then  proceed  in  such  manner 
as  may  be  authorized,  in  the  light  of  the 
case  made.  As  it  now  stands,  however,  there 
must  be  a  reversal,  and  a  new  trial,  not  lim- 
ited or  restricted  by  the  Idea  that  the  letter, 
a  copy  of  which  was  attached  to  the  erro- 
neously allowed  amendment,  necessarily  con- 
trolled the  case. 

Upon  the  whole,  we  think  the  court  erred 
as  indicated  above,  and  that  a  reversal  must 
result 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CENTRAL  OF  GEORGIA  RX.  CO.  r.  MOTE. 
(Supreme  Court  of  Georgia.     July  24,  1908.) 

1.  AppEAt  Awn  Ebbor— Review— DiscBETiow 
OF  LowEE  CouBT— Direction   of  Vebdict. 

While  a  trial  jud^re  may,  within  the  re- 
Btrictions  prescribed  by  Civ.  Code  1805,  §  5331, 
direct  a  verdict,  this  court  will  in  no  case  reverse 
a  trial  court  for  refusing  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IHg. 
vol.  S,  Appeal  and  Error,  {  3846.] 

2.  Tbial— Vebdict— Sufficiency. 

Where,  in  a  suit  for  personal  injuries 
against  a  railroad  companjr,  tne  damages  were 
laid  at  $20,000,  and  the  evidence  was  sufficient 
to  authorize  a  verdict  of  $10,000^  and  the  jury 
returned  a  verdict:  "We,  jury,  find  for  the 
plaintiff  the  sum  of  ten  thousand  (10,000.00)  and 
cost  of  snip' — such  verdict,  where  nothing  other- 
wise appears,  will  be  construed  to  be  a  verdict 
for  $10,000,  and  the  judgment  thereon  for  $10, 
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000  choald  not  be  aet  aside  on  tbe  ground  that 
it  was  not  aathorized  by  tbe  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vo^.  46,  Trial,  |  786.] 

S.  APFXAIi  AND  Ebrob— Rkvibw  — Hasklkbs 

EbbOB— ADMISeiOR    OF  EVIDENOX. 

.  In  a  suit  for  personal  injurie*  against  a 
railroad  company,  where  the  negligence  was  al* 
le^  to  be  dae  to  the  use  of  an  nnsafe  bolt, 
without  proper  Inspection,  which  was  visible 
only  from  nnder  the  running  board  of  the  engine, 
and  it  appeared  from  the  testimony  of  the  plain- 
tiff, who  was  under  no  duty  of  inspection,  that, 
before  the  commencement  of  the  trip  on  which 
he  was  injured,  be  saw  the  trait  in  question;  and 
it  appeared  to  be  in  proper  place  and  condition, 
it  waa  not  sufficient  cause  for  the  grant  of  a 
new  trial  that  the  plaintiff  waa  iiermitted  to  tes- 
tify in  his  own  behalf,  in  effect,  that  tbe  duties 
of  the  fireman  with  respect  to  cleaning  the  en- 
gine related  to  that  part  of  the  engine  which  was 
alwTe  the  running  lioard,  over  the  objection  tliat 
such  testimony  tended  to  restrict  the  rale  of  the 
company  which  provided  that  his  duties  with  re- 
spect to  cleaning  tbe  engine  extended  to  the 
entire  machinery. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  jf  4171-4177.] 

4.  Same  —  Exclusion  of  Evidenok  —  Facts 
Othxbwibe  Affearino. 

Whether  or  not  certain  testimony  of  witness- 
es wliich  was  rejected  by  the  court  should  have 
been  admitted,  snch  ruling  did  not  injure  the  de- 
fendant, where  the  same  witnesses  gave  the  same 
testimony  in  another  part  of  their  evidence,  and 
it  was  t>efore  the  jury  in  substance. 

[£!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  {f  4200-4203.] 

5.  TBIAI/— lN9TBT7Cn0NS — OONSTBTJCTION. 

It  will  not  require  the  grant  of  a  new  trial 
that  the  judge,  wnile  charging  the  jury  upon 
the  degree  of  care  required  of  railroad  companies 
in  the  matter  of  furnishing  safe  machinery  to 
their  employes  and  malting  proper  inspection 
thereof,  charged  that  such  companies  were  bound 
to  "reasonable  care,"  where  in  other  parts  of 
iiis  charge  the  term  "ordinary  care"  wag  proper- 
ly defined  and  was  employed  in  connection  with 
ue  term  "reasonable  care";  both  terms  being 
nsed  in  the  same  sense. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  «g  703-7ia] 

&  SAUB— RXMABKB  Or  COTTBT. 

Where,  daring  the  progress  of  counsel's  ar- 
gument in  conclusion,  persons  in  the  courtroom 
applauded  the  speech,  and  the  judge  did  not  of 
his  own  motion  suspend  the  case  and  rebulse  the 
peraons  so  apijlauding  and  warn  the  jury  to  dis- 
regard the  incident,  and  there  was  no  motion  by 
opposing  counsel  for  a  mistrial,  but  a  request 
«as  made  by  him  that  the  court  call  the  atten- 
tion of  the  jury  to  the  impropriety  of  the  ap- 
plauding and  warn  them  to  disregard  the  in- 
cident. It  was  not  sufficient  cause  for  the  grant 
of  a  new  trial  that  the  judge  prefaced  his  re- 
marics  by  stating  to  tbe  jury,  "I  am  requested  to 
call  your  attention  to  the  applause,"  etc.,  after 
which  he  proceeded  in  an  appropriate  manner  to 
warn  the  jury  against  being  influenced  by  the 
incident,  and  to  impress  upon  them  that  their 
verdict  should  be  based  solely  upon  the  evidence 
and  should  not  be  influenced  by  any  other  cause. 

7.  Same— iNSTBUcnoNB. 

Tbe  court  did  not  commit  error,  while  giv- 
ing cert&in  chareA  as  requested,  to  add  thereto 
the  converse  of  the  propositions  contained  in  the 
requests  and  proper  modifications  and  elabora- 
tions thereof. 

TEH.  Note.— For  rasses  in  point,  see  Cent  Dig. 
vol.  48,  Trial,  S  668.] 

8.  Same  —  Subject-Matteb— Credibilitt    of 
Witnesses. 

In  this  case  it  was  not  erroneous  for  the 
Jndge  to  refuse  to  instruct  the  jury:    "I  charge 


you,  gentlemen  of  the  jury,  that  the  evidence  in- 
troduced before  you  of  the  railway  employes 
cannot  be  absolutely  discarded  or  disregarded  by 
you,  and  should  not  be,  unless  you  find  the  evi- 
dence introduced  before  you  discredits  or  con- 
tradicts them.  In  that  event  you  should  give 
such  weight  to  their  evidence  as  you  think  it  de- 
serves. You  should  not  disregard  the  evidence 
of  any  witness,  which  is  not  discredited  either 
by  evidence  or  circumstances." 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  |§  414-417.) 

0.  Same— Requests  to  Ohabob  Covebed  bt 

Oenebal  Ghabok. 

There  was  no  exception  to  the  charge  of 
the  court  sufficient  to  require  a  reversal  of  the 
judgment  for  any  reasons  assigned,  and  certain 
requests  to  charge  which  were  refused  by  tbe 
court  in  so  far  as  they  contained  sound  legal 
propositions  applicable  to  the  case,  were  covered 
by  the  general  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial,  H  661-659.] 

10.  Damages  —  Pxbbonal  Injubies  —  Excess- 
ive Vebdict. 

Under  the  facts  of  this  case,  a  verdict  for 
$10,000  was  not  excessive. 

11.  Masteb  and  Sebvant— Actions  ^b  In- 
juries—Evidence— Sufficienct. 

The  evidence  was  sufficient  to  support  the 
verdict. 
(Syllabus  by  the  Court) 

12.  WOBDS  and  PhBASBS— "ABBITBABItiT." 

The  word  "arbitrarily"  means  in  an  arbi- 
trary manner,  and  "arbitrary,"  as  defined  by 
the  Standard  Dictionary,  means:  "Fixed  or 
done  capriciously  or  at  pleasure;  without  ade- 
quate determining  principle ;  not  founded  in  the 
nature  of  things ;  n(mrational ;  not  done  or  act- 
ing according  to  reason  or  judgment ;  depending 
on  the  will  alone ;  absolutely  in  power ;  ca- 
priciously ;    tyrannical ;    despotic." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  487.] 

13.  Same— "Absolutklt." 

The  word  "absolutely,"  as  defined  by  the 
Standard  Dictionary,  means:  "In  an  absolute 
degree  ojr  manner;  without  limitation;  com- 
pletely." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  43-45.] 

Error  from  Superior  Court,  Muscogee 
County;  J.  H.  Martin,  Judge  pro  tern. 

Action  by  C.  M.  Mote  against  the  Central 
of  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

The  plaintiff  was  employed  by  tbe  defend- 
ant as  a  fireman  to  serve  In  tbe  operation  of 
its  locomotive  engines.  On  the  19th  day  of 
May,  engine  No.  1,418,  upon  which  the  plain- 
tiff was  employed,  left  Columbus,  6a.,  on  a 
trip  to  Montgomery  and  return.  About  2 
o'clock  a.  m.  on  the  22d  of  May,  when  the 
plaintiff's  service  connected  with  the  round 
trip  was  aljout  to  be  concluded,  but  just  be- 
fore the  engine  was  delivered  to  the  yard 
crew  In  Columbus,  while  running  at  about 
four  miles  per  hour,  the  plaintiff  fell  from 
tbe  engine  and  sustained  serious  injuries. 
Attached  to  tbe  engine  was  a  tender,  and  be- 
tween the  two  was  a  space  of  about  eight 
inches.  The  duties  of  tbe  plaintiff  required 
him  to  be  constantly  over  this  space,  and  as 
an  instrument  of  safety  for  the  protection  of 
the  plaintiff  and  the  engineer  a  metal  apron 
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had  been  provided  which  covered  the  space 
between  the  engine  and  the  tender.  The 
apron  was  fastened  to  the  tender  by  means 
of  certain  bolts  arranged  binge  fashion,  so 
that  the  apron  could  be  moved  up  and  down. 
One  tongue  of  the  bolt  was  bolted  to  the  floor 
castings  of  the  engine,  whUe  the  other  end 
was  Inserted  through  the  apron  and  made 
fast  to  the  apron  by  means  of  certain  taps 
which  were  screwed  onto  the  end  of  the  bolt 
which  went  through  the  aprdn.  It  was  so 
arranged  that  the  taps  would  be  under  the 
bottom  of  the  apron  and  would  not  be  visible 
from  the  plaintiff's  place  of  work  while  the 
apron  was  In  position.  It  was  contended 
that  the  threads  to  the  bolt  which  passed 
through  the  apron  were  badly  worn,  and  that 
on  account  of  such  condition  the  tap  came 
ofT,  and  the  hinge  became  loosened,  and  the 
apron  worked  out  of  position  so  as  to  leave 
the  space  between  the  engine  and  the  tender 
partly  exposed,  and  that  while  the  plaintiff 
was  engaged  in  work  his  foot  slipped  In  the 
hole,  and  in  bis  effort  tp  recover  he  fell  and 
suffered  the  injury.  It  was  contended  that 
the  defendant  bad  not  exercised  ordinary 
care  in  Its  Inspection  of  the  engine  and  the 
apron  in  question,  and  that  it  was  negligent 
in  furnishing  an  appliance  defective  In  the 
manner  indicated,  and  in  falling  to  discover 
the  defect  On  a  former  trial  of  the  case 
the  plaintiff  recovered  a  verdict  for  |3,000, 
and  the  Judgment  refusing  to  grant  a  new 
trial  was  reversed  by  this  court.  120  Oa. 
693,  48  S.  B.  186.  In  that  case  it  was  held 
that  the  plaintiff  had  shown  himself  to  be 
free  from  fault,  and  that  upon  proof  of  the 
injury  the  burden  of  proof  was  upon  the  de- 
fendant to  show  that  its  agents  and  serv- 
ants had  exercised  all  ordinary  and  reason- 
able care  and  diligence  with  respect  to  the 
matters  which  were  charged  to  be  grounds 
of  negligence  In  the  declaration,  and  that, 
the  defendant  having'  shown  by  uncontradict- 
ed evidence  that  the  agents  and  servants  of 
the  defendant  were  in  the  exercise  of  all 
ordinary  care  and  diligence  in  respect  to 
the  matters  of  negligence  alleged,  the  bur- 
den of  proof  imposed  by  law  upon  the  de- 
fendant was  supported,  and  the  plaintiff 
could  not  recover.  On  the  next  trial  In  the° 
court  below  the  plaintiff  and  defendant  in- 
troduced substantially  the  same  evidence  as 
had  been  Introduced  on  the  former  trial; 
but  at  the  conclusion  of  the  defendant's  evi- 
dence the  plaintiff,  in  rebuttal,  introduced  a 
witness  wbo  had  not  before  been  sworn  as 
a  witness  in  the  case.  Among  other  things, 
this  witness  testified.  In  effect:  That  he 
was  a  helper  to  a  night  foreman  In  the  shops 
of  the  defendant  at  Columbus  at  the  time 
the  plaintiff  received  his  injury;  that  his 
hours  of  work  were  from  7  o'clock  in  the 
evening  to  7  o'clock  in  the  morning;  that 
soon  after  the  plaintiff  had  been  hurt,  to 
wit,  between  4  and  6  o'clock  in  the  morning, 
he  had  worked  on  the  apron  and  fixed  the 
bolt    With  reference  to  these  matters,  the 


witness,  among  other  things,  said:  "I  work- 
ed on  engine  1,418  at  tliat  time.  I  worked 
on  her  apron  and  fixed  a  bolt  on  the  left- 
hand  side.  Me  and  Mr.  C!ooper  first  taken 
the  bolt  and  put  a  washer  and  two  nuts, 
which  is  called  a  Jam  nut  on  It  After  .we 
done  that  we  found  there  was  not  enough 
on  the  bolt  to  hold  the  nuts,  and  I  spoke  to 
him  about  It  and  he  looked  at  It  He  had  me 
to  take  that  bolt  out  •  •  •  The  apron 
on  that  engine  was  attached  in  this  way: 
It  was  fastened  with  a  hinge  and  two  bolts, 
you  know,  at  each  end,  that  went  through 
the  casting  of  the  engine  something  like  this 
[referring  to  model],  put  it  on  here,  and  the 
washer  goes  on  here  at  the  end  [indlcatli^ 
on  the  model].  The  left  side  of  the  apron 
was  loose.  It  was  plumb  loose  when  I  found 
it  The  bolt  was  plumb  loose,  out  of  the 
casting,  and  no  nuts  on  it  at  all.  •  •  • 
The  reason  I  didn't  leave  the  two  nuts  I 
first  put  on  the  boU,  the  bolt  was  not  sufiS- 
clent  to  hold  the  nuts  on  it  The  bolt  had 
worked  up  and  down  so  the  threads  were 
stripped,  worked  up  and  down  and  back- 
wards and  forwards,  stripped.  l%en,  after 
looking  at  that  bolt  this  here  bolt  was  worn 
so  bad  [referring  to  bolt  that  attached  the 
bolt  that  went  through  the  casting  to  the 
hinge]  It  was  not  sufilclent  to  hold  the  nut 
and  we  took  a  chisel  and  cut  that  out  and 
pat  a  five-eighths  bolt  in  there  and  a  nut  on 
it,  and  then  tapped  tlie  nut  to  keep  It  from 
coming  off.  *  *  *  The  binge  at  that  time 
had  a  rivet  on  it  like  the  one  which  Is  In 
the  hinge  you  now  show  me,  only  the  rivet 
was  worn  out  It  was  an  old  apron.  The 
rivet  was  about  worn  out  snd  I  took  a  chisel 
and  knocked  the  end  of  it  off  and  put  a  bolt 
In  there  with  a  nut  on  it  and  tapped  the 
end  of  It  to  keep  the  nut  from  coming  off." 
On  this  trial  the  Jury  found  a  verdict  for 
the  plaintiff  as  follows:  "We,  the  Jury,  find 
for  the  plaintiff  the  sum  of  ten  thousand 
(10,000.00)  and  cost  of  suit"  The  defend- 
ant moved  for  a  new  trial  on  numerous 
grounds,  which,  as  far  as  necessary,  are 
stated  In  the  opinion.  The  motion  was  over- 
ruled, and  the  defendant  excepted.  The  de- 
fendant also  made  a  motion  to  set  aside  the 
judgment  which  was  entered  upon  the  ver- 
dict which  being  overruled,  the  defendant 
excepted. 

Charlton  E.  Battle,  for  plaintiff  In  error. 
Hoke  Smith,  O.  T.  Tigner,  and  Smith  A 
Hastings,  for  defendant  In  error. 

ATKINSON,  J.  1.  One  of  the  assignments 
of  error  complains  of  the  ruling  of  the  trial 
Judge  in  refusing  to  direct  a  verdict  in  favor 
of  the  defendant  upon  proper  motion  at  the 
conclusion  of  the  evidence.  While  a  trial 
Judge  may,  within  the  restrictions  prescrib- 
ed by  Civ.  Code  1895,  (  5331,  direct  a  verdict 
In  a  proper  case,  this  court  will  In  no  case 
overrule  as  erroneous  a  refusal  to  do  so.  W. 
&  A.  B.  Co.  V.  Callaway,  111  Oa.  888,  86 
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S.  E.  967;  Owen  t.  Palmour,  IIS  Oa.  683, 
42  S.  E.  63. 

2.  la  this  suit  for  personal  Injnries  tbe 
damagea  were  laid  at  ^,000.  The  evidence, 
aa  will  be  seen  from  another  division  of  this 
opinion,  was  sufficient  to  authorize  the  ver- 
dict for  $10,000.  The  Jury  returned  a  verdict 
In  tbe  following  language:  "We,  jury,  find 
for  the  plaintiff  the  sum  of  ten  thousand  (10,- 
OOO.OO)  and  cost  of  suit"  There  was  noth- 
ing In  the  pleadings  or  evidence  to  Indicate 
that  the  plalntlfF  was  seeking  a  recovery  of 
anything  other  than  dollars.  Upon  the  ver- 
dict rendered  a  Judgment  was  entered  for 
$10,000.  In  its  motion  to  arrest  the  Judg- 
moit,  the  defendant  Insisted  that  tbe  Judg- 
ment should  be  arrested  because  the  verdict 
did  not  expressly  state  the  amount  in  dol- 
lars or  money  that  the  Jury  found  to  be  due 
tbe  plaintiff,  and  that  tbe  Judgment  render- 
ed for  an  express  amount  In  dollars  was  not 
anthorized  by  the  verdict.  Considered  In  con- 
nection with  the  pleadings  and  In  the  light 
of  tbe  evidence,  no  other  reasonable  con- 
struction could  be  placed  upon  the  verdict 
than  that  it  was  a  verdict  for  $10,000.  By 
giving  the  verdict  this  construction,  there 
waa  no  variance  between  the  verdict  and 
Judgment,  and  the  objection  urged  against 
the  Judgment  was  insufficient  to  require  the 
coart  to  set  It  aside.  See,  In  this  connection, 
Heinkin  v.  Barbrey,  40  Ga.  249;  West  t. 
Bank  of  Amerlcus,  63  Ga.  230;  Hopkins  v. 
Orr,  124  U.  S.  510,  8  Sup.  Ct.  690,  31  L.  Ed. 
523;  Provo  Mfg.  Co.  v.  Severance,  51  Mo. 
App.  260;  Gregory  v.  Gregory,  10  Mo.  App. 
689;  Gulf  Ky.  Co.  v.  Fink,  4  Tex.  CIv.  App. 
288,  23  S.  W.  330 ;  O'Docharty  v.  State  (Tex. 
Cr.  App.)  67  8.  W.  657. 

3.  Certain  rules  of  the  company  were  In- 
troduced, and  one  of  them  specified  the  duty 
of  the  firemen,  as  follows:  "They  must  as- 
sist In  cleaning  and  polishing  their  engines 
every  trip  and  making  repairs  when  requir- 
ed." Tbe  following  question  was  propound- 
ed to  the  plaintiff:  "What  part  of  tbe  en- 
gine did  the  fireman  clean?  Answer:  "We 
deaned  above  the  running  board."  An  ob- 
jection waa  made  to  the  admission  of  the 
testimony,  on  tbe  ground  that  it  restricted 
tbe  rule  of  the  company  defining  the  duties 
of  firemen.  It  was  not  contended  that  the 
fireman  was  under  any  duty  of  inspection, 
but  tbe  defendant  insisted  that  It  was  the 
plaintiff's  duty  to  assist  in  cleaning  tbe  en- 
tire oagine,  which  would  have  imposed  du- 
ties of  cleaning  below  as  well  aa  above  the 
running  board,  and  had  be  performed  his 
dntr  as  required  by  tbe  rule  the  condition  of 
tbe  alleged  defective  bolt  might  have  been 
ascertained  by  him  in  the  performance  of 
Uu  duties.  The  refusal  of  the  court  to  ex- 
clude the  testimony  was  not  sufficient  cause 
for  the  grant  of  a  new  trial.  It  elsewhere 
a.ppesiTS  in  tbe  plaintiff's  testimony  that  on 
tbe  morning  before  the  commencement  of 
tbe  trip  be  saw  the  bolt  In  question,  and 
that  the  nut  then  appeared  to   be  tightly 


screwed  and  In  its  proper  place.  Being  un- 
der no  duty  to  inspect.  If  there  was  nothing 
to  put  him  upon  notice  of  a  defect  in  tbe 
bolt,  the  plaintiff  would  not  be  precluded 
from  a  recovery  because  of  the  latter  defect 
of  which  he  did  not  know,  and  where  be 
was  not  under  any  duty  to  Inspect.  Tbe 
cleaning  of  the  engine  would  probably  have 
revealed  nothing  more  than  what  the  plain- 
tiff casually  saw. 

4.  The  court,  upon  appropriate  objection, 
excluded  certain  testimony  of  two  of  the 
defendant's  witnesses,  which  tended  to  show 
that  the  dropping  of  the  nut  from  the  bolt 
was  the  result  of  tbe  motion  of  the  train, 
and  was  one  of  the  ordinary  risks  which  the' 
plaintiff  assumed,  and  that  It  was  not  lost 
on  account  of  any  defect  in  the  bolt  It  ap- 
pears that  the  same  witnesses  were  allowed, 
without  objection,  at  other  times  during  their 
examination,  to  testify  substantially  to  tbe 
same  effect  as  tbe  testimony  which  was  ex- 
cluded. Under  these  conditions,  the  rulhig 
of  the  court  was  not  sufficient  cause  for 
tbe  granting  of  a  new  trial.  Bertody  v.  Ison, 
60  Ga.  317;  Southern  By.  Co.  v.  Ward  (Ga.) 
SI  a  B.  913. 

6.  Tbe  court  charged  the  Jury:  "If  you  be- 
lieve from  the  evidence  that  the  plaintiff  was 
Injured  In  the  manner  set  forth  in  bis  dec- 
laration—that is,  that  there  was  a  defect  in 
this  apron — and  be  fell  in  or  stumbled  over 
it  as  be  alleges  in  his  declaration,  and  was 
Injured,  and  you  further  believe  from  the 
evidence  that  he  was  without  fault  then  tbe 
presumption  of  negligence  arises  against  tbe 
defendant  company,  and  then  It  is  Incumbent 
upon  the  defendant  to  relieve  Itself  of  that 
burden  by  showing  either  that  It  was  not  neg- 
ligent or,  in  other  words,  that  It  exercised 
all  reasonable  care  and  diligence  in  furnish- 
ing Its  machinery  and  in  maintaining  it" 
Error  was  assigned  upon  this  charge,  on  the 
ground  that  the  jury  were  Instructed  "that  it 
is  incumbent  upon  the  defendant  to  show 
that  It  exercised  all  reasonable  care  and  dili- 
gence in  furnishing  and  maintaining  machin- 
ery; its  duty  qndsr  tbe  law  being  to  exercise 
only  ordinary  care  and  diligence."  The  court 
also  charged:  "If,  on  the  other  hand,  you 
do  not  believe  that  be  was  Injured  In  tbe 
manner  set  forth,  or  that  be  was  not  free 
from  fault  or  If  you  believe  that  the  defend- 
ant had  exercised  all  reasonable  care  and 
diligence  on  Its  part  in  furnishing  the  machin- 
ery and  In  maintaining  It  and  having  it  prop- 
erly inspected,  I  charge  you  that  the  plaintiff 
would  not  be  entitled  to  recover."  Error  was 
assigned  upon  this  charge  upon  the  ground 
that  it  imposed  upon  the  defendant  tbe  bur- 
den of  "reasonable"  care  and  diligence  In  fur- 
nishing and  maintaining  machinery;  where- 
as. Its  duty  under  tbe  law  is  only  to  exercise 
"ordinary"  care  and  diligence.  It  will  be 
observed  that  the  same  objection  was  urged 
to  each  excerpt  from  the  charge,  and  that  the 
ground  thereof  was  that  the  court  employed 
tbe  term  "reasonable  care,"  rather  than  "or- 
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dinary  care."  In  other  portions  of  tbe  charge 
the  court  properly  defined  the  meaning  of  "or- 
dinary care,"  and  clearly  instructed  the  Jury 
that  the  defendant  was  bound  to  "ordinary 
care."  That  term  was  used  interchangeably 
with  the  term  "reasonable  care,"  and  both 
were  used  In  the  same  sense,  ao  that  tbe  jury 
could  not  have  been  misled  by  the  instruction 
complained  of.  Both  words  are  used  in  tbe 
statute;  the  language  being  "ordinary  and  rea- 
sonable care."  Civ.  Code  1885,  {  2321.  Under 
these  circumstances,  the  charge  complained 
of  was  not  sufficient  cause  for  the  grant  of  a 
new  trial,  though  It  would  have  been  better 
to  have  followed  tbe  language  of  tbe  statute. 
''  6.  It  appears  from  the  recital  of  facts  that, 
during  the  argument  of  counsel  for  the  plain- 
tiff, spectators  in  the  courtroom  applauded. 
The  defendant's  counsel  requested  tbe  court 
"to  call  the  attention  of  the  Jury,  when  the 
charge  was  delivered,  that  they  were  not  to 
be  influenced  by  tbe  applause  of  the  audience 
and  the  remarks  of  counsel,  and  that  such 
conduct  is  improper,  and  should  be  overlook- 
ed by  the  Jury."  The  court  complied  with 
this  request  of  counsel,  prefacing  his  remarks, 
however,  with  the  statement  that:  "I  am  ask- 
ed to  call  your  attention  to  the  fact  that  dur- 
ing the  progress  of  the  trial  there  was  ap- 
plause In  tbe  courtroom."  Error  is  assigned 
upon  the  prefatory  remark  of  tbe  court  "that 
counsel  had  requested  such  charge,"  and  It  is 
insisted  that  the  instruction  should  have  been 
given  by  the  court  of  Its  own  motion,  and 
the  Jury  should  not  have  been  advised  of  tbe 
defendant's  request  Tbe  Judge  did  not  say 
that  he  adverted  to  the  fact  of  the  applause 
at  the  instance  of  the  defendant's  counsel. 
He  merely  said:  "I  am  asked  to  call  your 
attention,"  without  saying  by  whom;  but  dur- 
ing the  course  of  the  instructious  on  that 
point  the  court  warned  the  Jury  that  they 
were  not  to  be  influenced  by  anything  other 
than  an  honest  endeavor  upon  their  part  to 
ascertain  the  truth,  that  they  were  to  lose 
sight  of  the  parties,  and  treat  the  case  as  If 
the  issues  were  between  strangers,  with  only 
the  ultimate  object  In  view  (of  ascertaining 
the  truth  of  tbe  issue.  Under  these  condi- 
tions, we  do  not  think  ttiat  tbe  prefatory 
remarks  complained  of  prejudiced  the  plain- 
tiff in  error.  Under  the  ruling  in  Patton  v. 
State,  117  Ga.  230,  43  S.  B.  533,  it  would 
have  been  proper  for  the  Judge,  on  his  own 
motion,  without  any  request,  to  have  suspend- 
ed the  case  and  rebuked  tbe  spectators  for 
tbe  disturbance  and  warned  the  Jury  to  dis- 
regard the  Incident;  but  where  he  did  not 
do  so,  and  there  was  no  motion  for  a  mis- 
trial, and  tbe  Judge,  after  request  was  made, 
did  so  warn  tbe  Jury,  it  was  not  sufficient 
cause  for  the  grant  of  a  new  trial  that  he 
prefaced  his  warning  by  the  statement  that 
he  did  so  upon  request  It  would  have  been 
better,  however,  to  have  given  tbe  admoul- 
tion  without  referring  to  tbe  request 

7.  The  Judge,  upon  request  of  counsel  for 
the  defendant,  charged  the  Jury:     "If  the 


plaintiff  in  this  case  was  injured  by  reason  of 
a  defect  alleged  to  exist  in  the  machinery  or 
appliances,  If  this  defect  in  the  mactiinery 
or  appliances,  or  in  the  manner  in  which  it 
was  adjusted,  could  have  t>een  ascertained  by 
tbe  plaintiff  as  well  as  by  tbe  defendant  and 
if  both  tbe  plaintiff  and  the  defendant  had 
equal  opportunities  of  discovering  such  de- 
fect in  the  machinery  or  appliances,  or  in 
the  manner  of  its  attachments,  on  tbe  date 
that  the  accident  occurred,  then  tbe  defend- 
ant would  not  be  liable  for  any  Injury  re- 
sulting to  the  plaintiff,  and,  before  the  plain- 
tiff would  be  entitled  to  recover,  it  must  be 
made  to  appear  that  tbe  master — that  is,  the 
defendant  company — knew,  or  ought  to  have 
known,  of  the  defects  or  danger  In  tlie  ma- 
chinery or  appliances,  and  the  manner  in 
which  it  was  attached;  and  it  must  further 
be  made  to  appear  that  Mote,  the  plaintiff, 
did  not  know  of  such  alleged  defect  in  tbe 
appliance,  or  the  manner  of  its  attachment 
and  that  he  did  not  have  equal  means  with 
the  defendant  railway  company  of  knowing 
such  alleged  fact;  and  it  must  further  be 
made  to  appear  that  he  could  not  have  ascer- 
tained the  alleged  defect  in  the  appliance,  or 
its  manner  of  attachment,  by  the  exercise  of 
ordinary  care,  if  it  should  appear  from  the 
testimony  that  the  alleged  defect  in  tbe  ap- 
pliance, or  the  manner  of  its  attachment  to 
the  engine,  was  open  and  obvious,  or  if  tbe 
plaintiff  had  equal  opportunity  with  the  de- 
fendant of  discovering  Its  condition,  or  if 
he  could  have,  by  the  exercise  of  ordinary 
care,  known  its  condition — ^tben  be  would 
not  be  entitled  to  recover."  After  giving  this 
charge,  the  court  added:  "In  that  connection 
I  charge  you  this:  In  ascertaining  whether 
or  not  the  plaintiff  bad  equal  opportunity 
with  the  defendant  you  must  look  to  the  tes- 
timony In  the  case.  You  see  who  the  plain- 
tiff was  and  what  his  duties  were  on  that 
occasion,  and  see  whether  or  not  the  daty  of 
the  defendant  was  the  same  as  that  of  the 
plaintiff  in  making  examinations  for  tbe  pur- 
pose of  finding  out  defects.  If  It  was  not  tbe 
same,  or  if  the  defendant  company  had  bet- 
ter means  and  opportunities  of  ascertaining 
these  things  than  the  plaintiff,  why,  then,  he 
would  not  be  charged  with  the  same  degree 
of  inspection  that  the  defendant  would  be." 
Error  was  assigned  upon  the  added  charge, 
on  the  ground  that  It  was  a  restriction  upon 
the  principle  of  law  requested,  and  had  the 
effect  of  destroying  the  force  of  the  request 
and,  further,  because  said  added  part  does 
not  undertake  to  explain  or  set  forth  the  du- 
ties of  the  plaintiff  under  the  circumstances. 
The  court  also,  upon  request  charged  the 
Jury:  "If  the  Jury  believe  under  the  evidence 
in  this  case  that  the  plaintiff  was  Injured, 
and  in  tbe  manner  claimed  in  his  petition,  and 
should  further  believe  that  such  injury  was 
occasioned  by  a  latent  or  hidden  defect  in 
one  or  more  of  tbe  appliances  furnished  by 
tbe  company  to  be  used  by  the  plaintiff,  and 
if  you  should  further  believe  that  such  latent 
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or  hidden  defect  conld  not  bave  been  dlacoy- 
end  by-  the  exercise  of  ordinary  care  and 
diligence,  aucb  as  proper  inspection  made  at 
proper  times  and  places,  then  the  company 
would  not  be  liable  to  the  plaintiff,  notftrltb- 
Btandlng  the  Jury  may  bellere  that  the  plain- 
tiff was  injured  In  consequence  of  such  latent 
or  hidden  defect"  After  so  charging,  the 
court  added  the  following  charge:  "On  the 
other  hand,  gentlemen  of  the  Jury,  If  this 
plalntifT  was  Injured  on  account  of  a  defect 
In  this  appliance,  althongb  it  may  have  been 
a  latent  defect,  if,  by  the  use  of  ordinary 
care  and  diligence  on  tbe  part  of  the  company 
or  its  Inspectors,  it  coold  bave  discovered 
this  latent  defect,  and  tbey  failed  to  do  so, 
and  failed  to  exercise  ordinary  care  and  dili- 
gence. In  consequence  of  which  failure  the 
plaintiff  was  Injured,  then  I  cbarge  you  that 
tbe  plaintiff  could  recover,  provided  be  was 
not  at  fault  and  contributed  nothing  to  the 
Injury."  Error  was  assigned  upon  tbe  charge, 
on  tbe  ground  that  It  was  a  repetition  of  tbe 
duty  of  tbe  defendant  without  reference  to 
tbe  duty  of  the  idalntiff  under  the  same  dr- 
cmnstances;  and,  further,  that  tbe  effect  of 
tbe  charge  was  to  relieve  the  plaintiff  from 
the  exercise  of  ordinary  care  and  diligence  to 
ascertain  the  hidden  defect.  If  it  existed. 

The  court  also,  upon  request,  charged: 
"An  employ^  of  a  railroad  company,  who  is 
charged  with  tbe  duty  of  assisting  In  tbe  run- 
ning and  operation  of  its  train  of  cars,  or  In 
the  use  of  tbe  machinery  and  appliances  fur- 
nished In  tbe  furtherance  of  tbe  company's 
business,  assumes  the  risks  of  all  perils  inci- 
dent to  bis  employment,  necessary,  ordinary, 
and  extraordinary,  except  tbe  negligence  of 
the  company.  Its  servants  and  agents,  and  if 
tbe  jury  should  believe  from  the  evidence  in 
this  case  that  the  occurrence  out  of  wbicb 
the  Injury  to  tbe  plaintiff  arose,  If  be  was  In- 
jnred,  was  either  a  pure  casualty  or  one  of 
tbe  ordinary  risks  of  the  particular  employ- 
ment In  which  the  plaintiff  was  then  engag- 
ed, no  liability  arose  against  tbe  defendant 
because  of  tbe  injuries  be  sustained."  After 
80  charging,  the  judge  added:  "In  other 
words,  gentlemen  of  the  Jury,  if  the  injury 
that  tbe  plaintiff  sustained  was  occasioned  by 
the  ordinary  risks  which  be  assumed  as  an 
employe  of  tbe  company,  and  not  occasioned 
by  any  negligence  of  tbe  defendant,  why  then, 
of  course,  tbe  defendant  would  not  be  liable. 
In  other  words,  if  tbe  defendant  was  not  neg- 
ligent in  this  case,  tbe  plaintiff  cannot  recov- 
er." E^ror  was  assigned  upon  the  added 
charge  on  the  ground  that  Its  effect  was  to 
destroy  the  entire  force  of  the  cbarge  request- 
ed, and  to  destroy  the  effect  of  a  previous 
cbarge  as  to  tbe  hazards  assumed  by  tbe 
plaintiff;  and,  further,  because  the  added 
cbarge  was  based  solely  upon  the  theory  of 
tbe  defendant's  lack  of  negligence,  without 
refermce  to  tbe  negligence  of  the  plaintiff. 

Tbe  court  also,  upon  request,  charged :  "I 
charge  yon  furtber,  gentlemen,  that  a  rail- 
way company  is  not  an  insurer  of  Its  em- 


ploye's safety.  The  law  Imposes  upon  tbe 
railway  company  the  duty  »f  exercising  ordi- 
nary care  and  diligence  to  furnish  reason- 
ably safe  machinery,  and  to  subject  tbe  same 
to  reasonable  Inspection — such  an  Inspection 
as  a  reasonably  prudent  man  would  give.  If 
tbe  railway  company  performs  this  duty,  and 
one  of  Its  employee  Is  Injured,  it  will  not  be 
liable."  After  so  charging,  tbe  court  ctiarg- 
ed:  "That  is  to  say,  gentlemen  of  tbe  jury, 
if  tbe  plaintlfl  was  Injured  by  the  machinery 
and  appliances  furnished  tbe  employe,  [in] 
tbe  furnishing  of  wbicb  and  tbe  maintenance 
of  which  tbe  defendant  has  exercised  all  rea- 
sonable care  and  diligence.  In  a  case  like 
that,  that  Is,  as  to  Inspecting  It  and  keeping 
It  In  repair,  and,  notwithstanding  tbe  exer- 
cise of  ordinary  care  and  diligence,  the  plain- 
tiff was  hurt,  why,  of  course,  tbe  plaintiff 
would  not  be  entllJed  to  recover,  for  in  such 
case  the  defendant  would  not  be  liable."  Er- 
ror was  assigned  upon  this  added  cbarge,  up- 
on the  ground  that  it  was  a  repetition  of  the 
duties  of  tbe  defendant  without  reference  to 
the  duties  of  tbe  plaintiff,  and  bad  tbe  effect 
to  destroy  tbe  cbarge  as  requested,  and  to 
withdraw  it  from  tbe  consideration  of  tbe 
jury;  "and  especially  is  this  true  with  re- 
spect to  tbe  language  of  tbe  court :  'Why,  of 
course,  tbe  plaintiff  would  not  be  entitled  to 
recover  for  in  such  case  the  defendant  would 
not  be  liable.' " 

Tbe  additions  to  tbe  several  requests  to 
charge  were  not  erroneous  for  the  reasons 
assigned.  They  did  not  in  any  Instance 
amount  to  an  Improper  restriction,  but  were 
simply  statements  of  the  converse  of  the 
propositions  referred  to,  or  proper  qualifica- 
tions on  elaborations  thereof. 

8.  One  of  the  exceptions  was  to  the  refusal 
of  tbe  judge  to  charge  tbe  jury  as  follows: 
"I  charge  you,  gentlemen  of  the  jury,  that 
the  evidence  Introduced  before  of  tbe  railway 
employes  cannot  be  absolutely  discarded  or 
disregarded  by  you,  and  should  not  be,  unless 
you  find  the  evidence  Introduced  before  you 
discredits  or  contradicts  them.  In  that  event 
you  should  give  Just  such  weight  to  their 
evidence  as  you  think  It  deserves.  Tou 
should  not  disregard  the  evidence  of  any  wit- 
ness which  is  not  discredited  either  by  evi- 
dence or  circumstances."  In  the  cases  of  W. 
&  A.  R.  Co.  V.  Reason,  112  Oa.  653,  37  S.  E. 
863;  South  Carolina  R.  Co.  v.  Powell,  108 
Oa.  437,  33  S.  E.  994;  Ga.  Sou.  Ry.  Co.  v. 
Sanders,  111  6a.  128,  36  S.  E.  458;  So.  Ry. 
Co.  V.  Thompson,  111  Ga.  731,  86  S.  E.  W5 ; 
Ga.  R.  Co.  V.  Wall,  80  Ga.  202,  7  S.  B.  639 ; 
Macon  R.  Co.  v.  Revls,  119  Ga.  332,  46  S.  E. 
418;  Seaboard  A.  L.  Ry.  v.  Waltbour,  117 
Ga.  427,  43  S.  E.  720;  Ga.  &  Ala.  R.  Co.  v. 
Cook,  114  Ga.  760,  40  S.  K  718;  White  v. 
Sou.  Ry.  Co.,  123  Ga.  360,  61  S.  B.  411 ;  Cen. 
Ry.  Co.  V.  Mote,  120  Ga.  593,  48  S.  E.  136 ; 
Cen.  Ry,  Co.  v.  Weathers,  120  Ga.  475,  47  S. 
B.  966;  and  Ala.  R.  Co.  v.  Scruggs,  119  Ga. 
70,  46  S.  E.  689— tbe  question  under  discus- 
sion  was  whether  tbe  respective   verdicts 
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were  contrary  to  law  and  the  evidence.  In 
the  opinion  or  the  headnotee  It  was  aereral 
times  stated  that  a  verdict  was  contrary  to 
evidence,  l>ecau8e  there  was  nothing,  on  one 
side,  save  the  statutory  presumption  raised 
by  the  proof  of  an  injury  or  death  caused  by 
a  railway  train,  while,  on  the  other,  there 
was  the  uncontradicted  evidence  of  the  em- 
ployes in  charge  of  the  operation  of  the  train, 
showing  positively  how  the  injury  occurred, 
and  tliat  there  was  no  negligence  on  the  part 
of  the  railway  or  its  agents.  What  is  said  in 
an  opinion  as  to  the  sufflcleocy  of  evidence 
to  snwort  a  verdict,  or  to  show  that  the  evt* 
dence  in  a  particular  case  demanded  a  cer- 
tain finding,  is  not  always  appropriate  as  a 
charge  to  be  given  by  the  court  to  tlie  jury. 
In  Brunswick  &  Western  R.  Co.  v.  Wiggins, 
113  Ga.  842,  39  S.  B.  651,  61  L.  R.  A.  613,  a 
request  was  made  to  the  court  to  charge  the 
Jury  which  appears  from  the  original  record  on 
file  to  liave  been  in  these  words:  "The  testi- 
mony of  the  employes  of  the  railroad  com- 
pany, in  the  absence  of  anything  to  discredit 
It  or  contradict  it,  cannot  be  arbitrarily  dis- 
regarded." It  was  held  that  this  request  em- 
l>odled  a  sound  proposition  of  law,  and  it  was 
further  said:  "The  jury  cannot  arbitrarily 
disregard  the  evidence  of  any  witness,  which 
is  not  contradicted  or  discredited  by  other 
evidence  or  circumstances.  The  jury  should 
regard  the  testimony  of  every  witness  sworn. 
They  are  not  obliged  to  believe  it,  but  it  is 
their  duty  to  give  to  the  evidence  of  wit- 
nesses the  weight  to  which,  in  their  opinion 
as  conscientious  men  seeking  after  the  tmth, 
they  believe  it  is  entitled;  but  the  employ- 
ment or  business  of  a  witness  affords  no  rea- 
son why  this  evidence  should  arbitrarily  or 
without  reason  be  disregarded."  It  will  be 
seen  from  this  that  the  court  did  not  say  that 
the  witnesses  must  be  believed,  but  that  their 
evidence  could  not  be  arbitrarily  disregarded, 
in  the  absence  of  anything  to  discredit  or 
contradict  such  evidence;  that  is,  that  the 
jury  should  consider  the  evidence  of  a  wit- 
ness and  give  to  it  the  weight  to  which,  In 
their  opinion  as  conscientious  men  seeking 
after  the  tmth,  they  believed  it  to  be  en- 
titled. There  were  two  controlling  words  in 
the  request  dealt  with  In  the  Wiggins  Case 
which  were  not  the  same  as  those  in  the  re- 
quest preferred  in  the  present  case.  There, 
the  repression  was  that  the  evidence  of  per- 
sons in  the  employment  of  the  railroad  com- 
pany cannot  be  "arbitrarily"  disregarded. 
Here,  the  request  was  to  instruct  the  jury 
that  such  evidence  could  not  be  "absolutely" 
disregarded.  The  word  "arbitrarily"  means 
in  an  arbitrary  manner,  and  "arbitrary,"  as 
defined  by  the  Standard  Dictionary,  means: 
"Fixed  or  done  capriciously  or  at  pleasure; 
without  adequate  determining  principle ;  not 
founded  in  the  nature  of  things ;  nonrational ; 
not  done  or  acting  according  to  reason  or 
judgment;  depending  on  the  will  alone;  ab- 
solutely in  power ;  capriciously ;  tyrannical ; 
despotic."    The  word  "absolutely"  Is  defined 


to  mean :  "In  an  absolute  degree  or  maimer ; 
without  limitation ;  completely."  A  compari- 
son of  these  two  definitions  will  show  that 
the  words  "arbitrarily"  and  "absolutely"  are 
susceptible  of  quite  difTerent  meanings,  and 
a  charge  that  the  jury  cannot  absolutely  re- 
ject a  thing  may  well  be  understood  by  them 
to  mean  that  they  cannot  reject  It  entirely  or 
completely;  while  a  charge  that  they  cannot 
arbitrarily  do  a  thing  means  that  they  can- 
not' do  It  capriciously  and  without  judgment 
or  reason.  Again,  in  tlie  Wiggins  Case,  the 
request  to  charge  was  that,  "In  the  absence 
of  anything  to  discredit  It  or  to  contradict 
It,"  the  testimony  of  the  witnesses  could  not  be 
arbitrarily  disregarded.  Here  the  request 
was  that  the  evidence  of  the  railroad  em- 
ploydi  introduced  before  the  jury  could  not 
be  "absolutely  discarded  or  disregarded  by 
you,  unless  you  find  the  evidence  Introduced 
before  you  discredits  or  contradicts  them." 
This  limited  the  medium  of  discrediting  or 
contradiction  to  the  evidence  introduced  be- 
fore the  jury.  Civ.  Code  1886,  {  5146,  de- 
clares that:  "In  determining  where  the  pre- 
ponderance of  evidence  lies,  the  Jury  may 
consider  all  the  facts  and  circumstances  of 
the  case.  l%e  witnesses'  manner  of  testify- 
ing, their  Intelllgaice,  their  means  and  op- 
portunity for  knowing  the  facts  to  which 
they  testified,  the  nature  of  the  facts  to 
which  they  testified,  and  the  probability  or 
improbability  of  their  testimony,  their  in- 
terest or  want  of  interest,  and  also  their 
personal  credibility  so  far  as  the  same  may 
legitimately  appear  from  the  trial.  The  ^]uTy 
may  also  consider  the  number  of  the  wit- 
nesses, though  the  preponderance  is  not  nec- 
essarily with  the  greater  number."  It  will 
be  seen  at  a  glance  that  the  request  restrict- 
ed the  jury  tn  their  determination  of  the 
weight  to  be  givrai  to  the  evidence  much 
more  closely  than  does  the  section  cited. 
While  it  may  be  a  sound  mle  that  the  evi- 
dence of  no  witness  should  be  arbitrarily  or 
capriciously  disregarded,  it  may  not  always 
be  proi>er  to  select  certain  witnesses  of  one 
side  or  the  other  by  designation  or  name  and 
charge  In  regard  to  them  and  the  credence 
to  be  given  to  them  in  a  way  whidi  may  lead 
the  jury  to  dilTerentlate  them  from  other  wit- 
nesses as  to  the  matter  of  arbitrarily  disre- 
garding, without  informing  the  jury,  also, 
that  a  similar  rule  applies  to  other  witnesses 
similarly  situated;  but  this  is  merely  sug- 
gestive, and,  without  regard  to  it,  the  dis- 
tinction between  the  charge  dealt  with  in  the 
Wiggins  Case  and  that  invoked  in  the  pres- 
ent case  clearly  appears  from  what  has  been 
stated  above.  As  the  decision  in  the  Wiggins 
Case  Is  not  controlling,  it  Is  not  necessary 
to  deal  with  the  request  which  was  made  to 
review  and  overrule  it 

9.  In  the  ninth  ground  of  the  motion  for 
new  trial,  counsel  for  defendant  assigned  er- 
ror upon  certain  excerpts  from  the  court's 
charge,  and  in  other  grounds  complained  of 
the  refusal  of  the  judge  to  charge  certain 
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requeata  which  hare  not  heretofoie  been 
dealt  with  In  thU  (pinion.  Upon  careful  con- 
sideration thereof  we  do  not  think  that  any 
of  these  gronnda  are  anfflclent  cause  for  the 
grant  of  a  new  trial,  and  do  not  deem  it 
necessary  to  make  further  reference  thereto 
than  the  annonncement  made  in  the  ninth 
headnote. 

10.  It  la  complained  that  the  verdict  of  the 
Jury  la  so  ezceaalye  aa  to  show  extreme  hlaa 
upon  the  part  of  the  Jury,  and  for  that  rea- 
son that    a   new   trial   should   be   granted. 
There  was   evidence  from   which  the  Jnry 
could  have  foond:    That  the  plaintiff  was  41 
years  old,   and  was  a  fireman  on  the  rail- 
road, and  receiving  $2  per  day  aa  such  fire- 
man, and  that  be  had  a  reasonable  prospect 
of  promotion  and  Increase  In  bis  earning 
capacity;    that  the  plaintiff,  in  attempting 
to  avoid  Injury  by  falling  In  the  space  be- 
tween  the  engine  and  tender,   which   was 
exposed  by  reason  of  the  shif  thig  of  the  po- 
sition of  the  apron,  fell  from  the  car,  strik- 
leg  hia  back  against  a  (ail  on  one  of  the 
side  tracks  of  the  defendant;   that  he  suf- 
fered g^reat  pain,  and  was  immediately  at- 
tended by  his  own  {diysidan  and  the  physi- 
cian of  the  defoidant;  and  that  he  was  con- 
fined to  his  bed  for  about  three  months,  and 
suffered  much  pain.    Testifying  in  his  own 
behalf,   the  plaintiff  said:    "In   about  two 
veeka  I  began  to  pass  blood  and  mucus  from 
my  bladder  in  my  urine.    I  passed  that,  I 
suppose,  about  six  weeks,  and  Dr.  Des  Fortes 
had  to  take  my  water  several  days  before  I 
coold  make  it    Ify  digestion  was  all  right, 
I  suppose.    My  back  was  the  biggest  trouble, 
and  head,  and  my  kidneys  were  all  out  of 
order.    After  I  got  up  I   had  relapses.    I 
would  be  up  and  down.    I  dragged  around 
borne  there,  I  suppose,  a  month  or  two,  knock- 
ed around,  up  and  down,  and  every  once 
and  a  while  I  would  have  one  of  those  ner- 
vous spells,  draw  and  jerk,  and  I  would  be 
out  of  my  head.    When  I  would  get  in  that 
condition  my  wife  would  send  for  the  doctor. 
I  have  had  those  spells  ever  since  the  acci- 
dent hapi>ened,  but  not  regular.    Sometimes 
I  will  have  more  than  others.    Now,  if  I  do 
any  straining  work,  it  brings  on  one  of  those 
spells.    I  cannot  lift  anything  to  amount  to 
anything.    If  I  walk  a  great  deal  it  breaks 
me  down,  and  finally  I  am  in  bed.    I  have 
right  here  recently  had  a  spell  which  I  could 
attribute  to  lifting.    I  believe  It  was  In  June 
or  July  I  had  a  pretty  bad  spell  by  lifting 
something  around  home.    I  think  I  went  to 
the  well  and  drew  a  bucket  of  water.    I  have 
not  been  able  to  do  any   regular   manual 
work  since  I  was  hurt    I  am  unable  to  do 
the  work  of  a  fireman  to-day.    Before  the  ac- 
cident my  health  was  good,  and  I  had  not  had 
any  speUa  of  the  kind  I  have  described."    The 
time  at  which   the  plaintiff  was  testifying 
was  about  seven  years  after  the  injury.    Dr. 
Sims,  the  family  physician,  testified:    "When 
I  reached  him  I  found  him  In  a  state  of 
partial  convulsions,  muscles  very  much  drawn. 


unconscious ;  seemed  to  be  considerable  mus- 
cular contraction.  Dr.  Des  Fortes,  the  rail- 
way surgeon,  came  In  about  the  same  time, 
I  made  a  physical  examination  of  the  body 
at  that  time.  I  don't  remember  how  long 
he  was  confined  to  his  bed,  but  a  good  long 
while,  months.  I  mean  by  that,  confined  to 
his  bed;  that  is,  where  he  could  be  taken 
up  or  down.  As  a  result  of  examinations 
made  immediately  after  the  Injury  and  my 
presence  with  him  at  that  time,  in  my  opin- 
ion, the  morning  I  saw  him,  he  had  had  an 
injury  to  the  spine  in  the  region  of  the 
lower  end  of  the  lumbar  spine,  traumatic  In- 
Jury  to  the  spine,  the  effect  of  the  injury  be- 
ing to  paralyze  the  lower  extremities  and 
produce  a  state  of  nervous  Irritation,  which 
threw  him  Into  that  unconscious  state^  ag- 
gravated form  of  convulsions.  •  •  •  The 
plaintiff  also  had  infiammatlon  of  the  bladder 
from  paralysis.  The  plaintiff  suffered  very 
much  from  his  bladder  being  unable  to  pass 
his  urine.  The  retention  of  the  urine  was 
very  painful.  I  only  visited  the  plaintiff  for 
the  first  few  days,  and  then  after  that  I 
turned  him  over  to  the  railroad  surgeon,  and 
he  attended  him  a  month  or  so  himself,  pos- 
sibly two  or  three  months.  •  •  •  I  don't 
think  he  will  ever  be  physically  any  account" 
Where  pain  and  suffering  were  Involved  on 
account  of  Injuries  such  as  were  described 
by  the  witnesses,  we  cannot  say  as  a  matter 
of  law  that,  when  considered  In  connection 
with  the  age  and  earning  capacity  of  the 
plaintiff  and  his  prospect  for  an  increase  of 
earning  capacity,  the  verdict  was  so  excessive 
as  to  authorize  an  interference  with  the  dis- 
cretion of  the  trial  court,  who  approved  and 
refosed  to  set  aside  the  verdict 

U.  When  the  case  was  before  this  court 
on  a  former  occasion  (120  Oa.  698,  48  8.  E. 
136)  a  new  trial  was  granted.  The  evidence 
then  before  the  court  was  of  such  character 
as  to  show  the  injury,  and  that  the  plalntiil' 
was  free  from  fault  which  raised  the  statu- 
tory presumption  provided  for  In  Olv.  Code 
1895,  f  2821,  against  the  defendant  To  meet 
the  presumption,  the  defendant  introduced  its 
employes,  whose  testimony  was  in  no  wise 
contradicted,  and  it  was  held  by  this  court 
that  the  testimony  so  Introduced  was  sufS- 
clent  to  overcome  the  statutory  presumption 
against  the  defendant  and  thereupon  a  new 
trial  was  granted.  Upon  the  next  trial  a 
witness  was  Introduced  by  the  plaintiff,  whose 
testimony  Is  set  out  at  greater  length  in  the 
statement  of  facts,  for  the  purpose  of  con- 
tradicting and  rebutting  the  testimony  by 
witnesses  for  the  defendant  This  witness 
was  not  introduced  on  the  former  trial.  The 
effect  of  the  testimony  of  this  witness  was 
such  as  to  contradict  the  testimony  of  the 
witnesses  for  the  defendant  upon  the  point 
as  to  whether  or  not  the  alleged  defective 
bolt  was  In  fact  defective,  and  as  to  whether 
or  not  the  defendant  had  exercised  ordinary 
care  in  Its  Inspection  of  the  engine.  In  view 
of  the  contentions  of  the  parties,  the  cose  U 
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made  to  tnm  upon  these  polnta  It  was  con- 
tended by  the  defendant  that  the  physical 
facts  and  testimony  of  other  witnesses  for 
the  defense  completely  discredited  the  testi- 
mony of  this  witness,  and  destroyed  its  ef- 
fect, thereby  leaving  the  case  before  the  Jury 
substantially  utxin  the  same  evidence  as  was 
offered  upon  the  former  trial,  and  that,  on 
account  of  the  adjudication  by  this  court 
ta  the  former  case,  a  Terdlct  for  the  defend- 
ant was  demanded.  The  physical  facts  alone 
were  not  sufficient  to  destroy  the  testimony 
of  the  witness,  anh  it  is  well  settled  that, 
wherever  there  Is  a  conflict  between  witness- 
es, It  must  be  left  to  the  Jury  of  the  vicinage 
to  reconcile  the  conflict  In  such  cases  this 
court  never  Interferes  with  the  discretion  of 
the  trial  court  in  refoslng  to  set  aside  the 
verdict  of  the  Jury. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


DEADWTLER  &  CO.  v.  KAROW  &  FOR- 

RBR. 
(Supreme  Court  of  Georgia.     Aug.  11,  1908.) 

1.  SAUB— CONSIDEKATION— OOMPLEnON. 

A  valuable  consideration  is  essential  to  a 
sale,  and,  if  its  ascertainment  becomes  impossi- 
ble, there  is  no  sale.  Where  a  contract  is  made 
for  the  sale,  at  a  specified  price  per  pound,  of 
certain  bales  of  cotton,  even  though  there  be  a 
constructive  delivery  to  the  buyer,  if  the  weights 
of  the  cotton  be  thus  unknown,  and  such  weights, 
by  which  the  amount  of  the  purchase  price  is 
to  be  determined,  are  by  sach  contract  to  be  as- 
certained by  subsequent  weighing  by  the  buyer 
when  actual  delivery  to  him  is  made,  and  the 
cotton  is  destroyed  by  fire  before  being  so  de- 
livered and  weighed,  and  it  becomes  impossible 
to  ascertain  such  weights,  there  is  no  side. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4S,  Sales,  IS  625,  526.] 

2.  Custom  and  Usaok— VALiDrrr. 

A  custom  which  contravenes  a  positive  stat- 
ute Is  invalid  and  does  not  become  a  part  of  a 
contract. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Customs  and  Usages,  |  9.] 

8.  Saue. 

If  a  part  of  a  custom  would  be  valid  If  It 
stood  alone  as  a  separate  and  independent  cus- 
tom, such  part  would  be  invalid  when  another 
part  of  the  entire  custom  of  which  it  forms  a 
part  was  invalid,  unless  it  is  reasonably  cer- 
tain that  to  enforce  the  former  as  a  separate  and 
independent  custom  would  correspond  with  the 
intent  and  purpose  with  which  the  custom,  as  a 
whole,  was  established  and  used. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham 
County;  Geo.  T.  Cann,  Judge. 

Action  by  Deadwyler  ft  Co.  against  Karow 
&  Forrer.  Judgment  for  defendant,  and 
plaintiff  brlngg  error.    Affirmed. 

A.  C.  King  and  Saml.  H.  Sibley,  for  plain- 
tiff In  error.  Adams  &  Adams,  for  defend- 
ant In  error. 

HOLDBN,  J.  The  plaintiffs  brought  suit 
against  the  defendants  for  the  contract  price 
of  100  bales  of  cotton  alleged  to  have  been 
sold   by    them   to   the   defendants.     Fifty- 


eight  bales  of  the  cotton  were  consumed  by 
fire  before  there  was  any  actual  delivery. 
After  some  correspondence  between  the  par- 
ties, the  remaining  42  bales  were  taken  by 
the  defendants,  and  a  payment  for  the  pur- 
pose of  settling  the  amount  due  for  them 
was  made,  but  which  did  not  fully  cover 
the  principal  end  Interest  due,  and  'the 
court,  to  whom  the  matter  was  submitted 
without  the  Intervention  of  a  Jury,  found 
In  favor  of  the  plaintiffs  against  the  defend- 
ants for  this  balance,  and  found  in  favor  of 
the  defendants  on  the  main  issues  in  the 
case,  the  efTect  of  which  was  to  find  that  the 
plaintiffs  were  not  entitled  to  recover  the 
price  of  the  cotton  destroyed  by  Are.  To 
this  Judgment  the  plaintiffs  excepted. 

The  following  facts  appear  from  the  tes- 
timony: The  plaintlfTs  were  cotton  factors 
and  warehousemen  In  Athens,  and  the  de- 
fendants were  cotton  dealers  In  Savannah, 
with  a  buyer  located  in  Athens.  There  was 
evidence  by  the  plaintiffs  to  show  that  there 
was  In  the  Athefls  market,  among  cotton 
factors  and  warehousemen,  and  buyers  from 
them,  the  following  custom:  The  factor 
would  extract  from  each  bale  of  cotton  in 
their  possession  for  sale  a  sample,  in  which 
was  wrapped  a  tag  on  which  was  written 
the  number  and  marks  of  the  bale  from 
which  it  was  drawn,  and  to  the  bale  was  at- 
tached a  duplicate  tag  having  on  It  the  same 
number  and  marks.  This  sample,  with  its 
inclosed  tag,  was  taken  to  the  sample  room 
and  there  kept  for  exhibition  to  and  exami- 
nation by  prospective  buyers.  The  bale  In 
the  warehouse  represented  by  the  sample 
could  be  positively  identified  by  the  dupli- 
cate tag  attached  thereto.  When  a  buyer 
wished  to  purchase  «otton,  he  would  ex- 
amine these  samples  and  agree  with  the  cot* 
ton  factors  on  the  price  to  be  paid  for  each 
bale  represented  by  the  respective  samples. 
It  was  also  the  custom  of  the  market  that 
when  this  agreement  was  made,  and  the 
samples,  with  the  tags  therein,  delivered  to 
the  buyer,  or  left  with  the  cotton  factor  to 
be  sent  for  by  the  buyer,  and  the  sale  listed 
on  the  books  of  the  cotton  factor,  such  bales 
then  became  the  property  of  the  buyer  and 
were  held  by  the  warehouseman  thenceforth 
at  his  risk.  It  was  a  part  of  the  custom 
that  each  bale  was  to  be  reweighed  by  a 
weigher  representing  the  buyer.  In  the  pres- 
ence of  the  warehouse  weigher,  and  the  cot- 
ton settled  for  by  the  buyer  at  these  re- 
welghts  on  the  basis  of  the  price  per  pound 
agreed  upon  when  the  samples  were  ,  ex- 
amined and  the  contract  made.  The  buyer 
could  waive  the  reweighlng  and  take  the 
cotton  at  the  weights  when  first  put  Into  the 
warehouse,  but  the  custom  was  to  rewelgh 
each  bale  bought.  If  any  bale  bought  was 
"falsely  packed,"  or  damaged,  or  was  "mix- 
ed packed,"  or  failed  to  come  up  to  the  sam- 
ple, the  buyer  had  the  rlgh^  to  reject  It. 
When  the  defects  were  not  excessive,  the  sel- 
ler would  make  good  the  defects  by  compro- 
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mlae  or  wttlement  of  some  kind.  When  the 
cotton  was  rewelghed,  a  bill  therefor  was 
made  out  according  to  such  rewelgbts  and 
the  luiyment  for  the  cotton  made.  Some- 
times  the  buyer,  at  the  request  of  the  seller, 
would  make  a  payment  before  the  reweigh- 
ing.  The  difference  would  then  be  paid 
\rhen  the  cotton  was  rewelghed.  In  this 
partlcnlar  case,  the  buyer  of  the  defendants 
located  In  Athens  contracted  to  buy  from 
the  plalnttfTs,  at  a  price  of  ll*/i«  cents  per 
pound  on  a  basis  of  Athens  Illddling  grade, 
100  bales  of  cotton  from  samples,  on  a  Satur- 
day  afternoon.  The  samples,  with  the  in- 
closed tags,  were  kept  by  the  plaintiffs  and 
placed  in  a  basket  in  their  office.  On  the 
books  of  the  plaintiff  these  100  bales  were 
listed  as  having  been  sold  to  the  defendants, 
and  a  duplicate  list  of  the  marks,  numbers, 
tnd  grades  of  the  bales  were  made  out,  one 
for  the  scalesman,  and  one  for  the  ware- 
houseman. The  buyer,  Mr.  Butt,  took  the 
list  and  the  number  of  each  grade  and  went 
bade  to  his  office.  This  transaction  occur- 
red In  the  afternoon,  after  banking  and  busi- 
ness hours.  Elarly  the  following  morning  all 
of  the  cotton  was  consumed  by  fire,  except 
the  42  bales  above  referred  to.  The  samples 
were  left  in  the  office  of  the  plaintiffs,  sub- 
ject to  the  order  of  the  buyer.  Prior  to  the 
fire  the  defendants'  agent  did  not  reweigh 
the  cotton.  Nothing  was  paid  before  the  fire 
on  the  cotton  bought.  There  was  no  express 
agreement  about  reweighing,  or  when  the 
cotton  was  to  be  rewelghed  or  dellrered  to 
the  buyer,  nor  was  there  any  express  agree- 
ment about  the  time  of  payment.  There  was 
no  testimony  as  to  how  long  the  100  bales 
bad  been  in  the  warehouse  after  being  first 
weighed,  nor  was  there  any  testimony  as  to 
whether  or  not  the  bales  would  come  up  to 
the  sample. 

1.  The  plaintiffs  in  this  case  contend  that 
tbey  are  entitled  to  recover  the  price  of  the 
58  bales  of  cotton  sold  and  consumed  by 
Dre.  The  42  bales  not  destroyed  were  de- 
livered to  the  defendants  and  paid  for  by 
them,  exc^t  a  small  balance  dne  as  interest 
Under  the  letters  that  passed  between  the 
parties,  and  the  other  facts  In  the  case,  the 
acceptance  of  these  42  bales  and  the  payment 
therefor  would  not  have  the  effect  of  making 
the  defendants  liable  for  the  cotton  burned. 
One  of  the  contentions  of  the  plaintiffs  is 
that  they  are  entitled  to  recover  the  price  of 
the  58  bales  burned,  under  Civ.  Code  1895, 
{  3546,  which  Is  as  follows:  "Cotton,  corn, 
rice,  crude  turpentine,  spirits  turpentine,  ros- 
in, pitdi,  tar,  and  other  products  sold  by 
planters  and  commission  merchants  on  cash 
sale,  shall  not  be  considered  as  the  property 
of  the  buyer  until  fully  paid  for,  although  it 
may  have  been  delivered  to  the  buyer:  Pro- 
vided, that  In  cases  where  the  whole  or  any 
part  of  the  property  has  been  delivered  to 
the  buyer,  the  right  of  the  seller  to  collect 
the  purchase-money  shall  not  be  affected  by 
its  snbseqoent   loss   or   destruction."     The 


plaintiffs  contend  that,  outside  of  any  cus- 
tom, the  proved  facts  Immediately  connected 
with  this  sale  show  a  constructive  delivery 
of  the  cotton,  and  that  under  the  provisions 
contained  In  the  latter  part  of  the  section 
Just  quoted  they  are  entitled  to  recover  the 
purchase  price  of  the  cotton  which  was  burn- 
ed. They  further  contend  that,  even  if  the 
facts  do  not  show  there  was  a  delivery,  there 
was  by  custom  a  constructive  delivery  of  the 
property  to  the  buyer.  It  appears  that,  at 
the  time  of  the  transaction  between  the  par- 
ties, the  only  thing  expressly  agreed  upon 
was  the  price  per  pound,  on  a  basis  of  mid- 
dling grade,  to  be  paid  by  the  buyer  for  the 
bales  of  cotton  represented  by  the  samples 
and  identified  by  the  tags.  Nothing  what- 
ever was  said  between  the  parties  as  to  the 
weight  of  any  bales.  Under  the  custom  tes- 
tified to,  the  amount  to  be  paid  by  the  buyer 
for  each  bale  was  the  price  per  pound  agreed 
on,  according  to  the  weights  when  rewelghed 
by  the  buyer,  and  that  it  was  customary  for 
the  buyer  to  have  the  cotton  rewelghed  by 
bis  scalesman.  Moreover,  it  was  a  part  of 
the  custom  that,  when  the  cotton  was  re- 
welghed and  actually  delivered,  the  buyer 
had  the  right  to  reject  any  bales  "falsely 
packed,"  or  "mixed  packed,"  or  damaged,  or 
that  did  not  come  up  to  sample,  and  have  the 
matter  adjusted.  If  this  was  a  proved  and 
valid  custom  entering  into  the  contract  as  a 
part  thereof,  the  amount  to  be  paid  for  each 
bale  of  cotton  could  not,  according  to  the 
contract,  be  determined  until  there  was  a 
reweighing  and  acceptance  by  the  buyer.  If 
this  custom  was  not  proved,  or.  If  proved, 
was  not  valid,  and  if  all  question  as  to  the 
existence  of  such  custom  be  ignored,  it  would 
still  be  true,  under  the  facts  of  this  case, 
that  the  amount  to  be  paid  by  the  buyer  for 
the  cotton  contracted  for  could  not  be  as- 
certained until  tbe  cotton  was  rewelghed,  as 
there  was  no  agreement  whatever  in  reference 
to  the  weight  of  any  particular  bale,  though 
there  was  an  agreement  as  to  the  price  per 
pound  to  be  paid  for  each  bale.  Nothing  was 
said  by  the  seller  or  buyer  as  to  weights, 
and  no  agreement  was  made  by  them  as  to 
what  were  the  weights  of  the  respective  bales. 
The  seller  testified  to  the  following:  "After 
he  received  the  cotton  as  to  grade,  it  was  list- 
ed to  L.  F.  Butt,  completing  tbe  sale  as  to 
marks,  numbers,  and  grades.  •  •  *  My 
recollection  is  that  I  put  the  samples  in  n° 
basket  after  they  were  listed.  The  basket 
was  left  in  the  office,  subject  to  his  order. 
The  tags  still  remained  in  the  samples.  •  •  • 
I  made  an  eatry  on  the  sales  book,  on  Novem- 
ber 6th,  of  100  bales  sold  to  L.  F.  Butt  at  a 
certain  price,  certain  basis.  On  the  occasion 
of  entering  the  samples,  I  made  a  list  of  tbe 
marks,  numbers,  and  grades.  My  recollection 
is  that  there  were  duplicate  lists,  one  for  the 
scalesman  and  one  for  tbe  warehouseman. 
I  delivered  and  listed  the  samples.  These 
entries  were  made  a  few  minutes  after  the 
transaction;    that  is,  after  delivery  as  to 
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grade.  •  •  •  He  came  In  and  received 
the  cotton,  and  took  the  Ust  and  number  of 
each  grade  and  got  back  to  hie  ofiBce.  •  •  • 
I  know  It  from  agreements  that  existed  by 
bnyers  voluntarily,  when  this  cotton  was  pass- 
ed on  aa  to  grade.  *  *  *  I  understood  it 
was  his  cotton  and  to  be  weighed  out  to  him 
as  soon  as  he  could  reweigh  It"  A  letter 
from  li.  F.  Butt  to  the  defendants  was  Intro- 
duced In  evidence,  containing  the  following 
statement:  "I  accepted  the  cotton,  and  the 
only  thing  left  to  be  done  was  to  reweigh 
cotton,  in  order  to  make  out  correct  bill." 
The  entry  on  the  delivery  book  of  the  plaln- 
tlfTs  was  as  follows: 

Nov.  10,  1905.    Sold  to  L.  F.  Butt,  Agt 
Marks  No.       Wt      Wt 

1  Ash 466       350" 

2  "   470      424 

— and  so  on,  covering  the  100  bales,  showing 
the  original  warehouse  weight  of  the  100 
bales  In  the  first  column  marked  "Wt."  and 
In  the  second  column  marked  "Wt"  the  re- 
weight  of  the  42  bales  not  burned;  but  It 
was  blank  In  the  second  column  as  to  the 
weight  of  those  burned.  Before  the  42  bales 
not  burned  were  taken  and  paid  for,  they 
were  reweighed  and  settled  for  by  the  re- 
weights.  Where  the  price  per  pound  is  agreed 
upon  by  the  buyer  and  seller,  and  there  is  no 
agreement  between  them  as  to  the  number  of 
pounds  In  such  bale,  under  the  facts  aj>pear- 
Ing  in  this  case  it  is  proper  to  hold  that  the 
understanding  was  that  the  cotton  would 
have  to  be  rewelghed  in  order  to  ascertain 
the  amount  to  be  paid  therefor.  Such  facts 
show  an  understanding  between  the  parties 
as  a  part  of  the  agreement  that  the  buyer 
was  to  pay  for  the  cotton  a  certain  price  per 
pound  according  to  the  number  of  pounds  in 
the  bales  at  the  time  of  the  consummation  of 
the  trade,  and  this  number  of  pounds  was 
to  be  ascertained  by  weighing  each  bale. 
Whether  viewed  from  the  standpoint  of  a 
custom,  or  from  the  law  governing  what  oc- 
curred between  the  parties  Independent  of 
custom,  the  amount  to  be  paid  by  the  buyer 
for  the  cotton  bought  was  not  determined  be- 
fore It  was  consumed  by  fire,  and  nothing 
appears  In  the  record  to  show  that  after  the 
fire  it  was  possible  to  determine  this  amount 
as  to  the  cotton  burned.  The  amount  to  be 
paid  would  necessarily  depend  upon  the  num- 
ber of  pounds  of  cotton  In  each  bale,  and 
there  is  no  way  by  which  It  can  be  determined 
from  the  record  before  us  the  number  of 
pounds  In  any  particular  bale  destroyed  by 
the  fire.  If  there  was  testimony  from  which 
It  could  be  implied  that  the  cotton  was  weigh- 
ed when  first  brought  to  the  warehouse.  It 
does  not  appear  when  it  was  thus  weighed, 
and  what  would  be  the  probable  loss  in 
weight,  if  any. 

Under  the  record  before  us.  It  would  be 
impossible  for  the  courts  to  determine  what 
was  the  amount  of  consideration  to  be  paid 
by  the  buyer  for  the  cotton  which  wfis  burn- 


ed,  and,   where  the   consideration   becomes 
impossible  of  ascertainment,  there  Is  no  sale, 
under  the  provisions  of  Giv.  Code  1895,  { 
8548,  which  is  as  follows:    "A  valuable  con- 
sideration is  essential  to  a  sale;   it  must  ei- 
ther be  definite,  or  an  agreement  made  where- 
by It  can  be  made  certain;   if  its  ascertain- 
ment becomes  impossible,  there  is  no  sale." 
Where  the  consideration  for  the  sale  of  prop- 
erty is  to  be  determined  by  ascertaining  its 
quantity,  and  meanwhile  this  is  rendered  im- 
possible by  reason  of  Its  destruction,  there 
is  a  closely  analogous  Instance  to  cases  where 
the  parties  agree  upon  a  sale  of  property,  the 
value  of  which  is  to  t>e  fixed  by  a  named  third 
person,  who  refuses  to  act,  or  dies  before  fix- 
ing such  value.    In  such  cases  the  sale  tails, 
because  the  consideration  I)ecomes  impossible 
of  ascertainment    See,  in  this  connection,  El- 
berton  Hdw.  Co.  v.  Hawes,  122  Ga.  858,  60 
S.  B.  964.    We  do  not  mean  to  Intimate  that, 
in  cases  of  the  nature  referred  to,  were  the 
property  before  Its  destruction  converted  by 
the  prospective  purchaser,  or  its  loss  were  to 
ensue  from  such  negligence  as  would  render 
him  liable  la  his  character  of  bailee  inde- 
pendent of  any  connection  of  the  proposed 
sale,  or  if  the  delay  in  rewelgbing  before  the 
property  was  destroyed  was  the  result  of  bis 
negligence  and  in  violation  of  his  obligation 
to  reweigh  in  a  given  or  reasonable  time,  or 
under  some  other  circumstances,  an  action 
could  not  be  maintained  by  the  seller  of  the 
property  for  the  value  of  the  property ;   but 
he  could  not  recover  on  the  contract  as  ven- 
dor of  the  property,  there  being  in  law  no 
sale  of  such  property  where  the  consideration 
becomes  Impossible  of  ascertainment    B<yen 
if  there  was  a  valid  contract  to  sell,  and  con- 
structive or  actual  delivery  of  the  cotton 
which  was  the  subject  thereof,  there  could 
be  no  recovery  In  this  case,  under  section 
3646  of  the  Civil  Code  of  1895,  because  of 
the  fact  that  there  was  no  sale,  as  this  sec- 
tion, together  with  sections  S545  and  S543, 
contemplates  a  sale.    The  provision  In  sec- 
tion 3546  that  when  the  property  has  been 
delivered  to  the  buyer,  the  right  of  the  sell- 
er to  collect  the  purchase  price  shall  not  be 
affected  by  its  subsequent  loss  or  destruction, 
follows  provisions  in  that  section  In  regard  to 
a  sale  of  the  property  referred  to,  and   la 
based  on  the  fact  of  their  being  a  sale,  and. 
If  there  is  no  sale  on  which  this  provision 
is  predicated,  it  would  have  no  application. 
The  provisions  of  this  section  have  no  appli- 
cation to  this  case,  because  under  its  facts 
there  was  no  sale,  either  conditional  or  nn- 
conditional.    The  plaintiffs  could  not  recover 
under  section  8546,  which  provides  that  when 
property  is  sold,  and  title  is  not  to  pass  until 
the  purchase  money  Is  paid,  the  loss  of  the 
property,  without  the  vendee's  fault,  before 
such  payment,  falls  on  the  owner.    It  is  only 
under  the  latter  part  of  section  8546  that 
the   plaintUCs   could   recover   the   purchase 
money  where  cotton  is  sold  with  title  retain- 
ed by  law  in  the  vendor  until  the  purchase 
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money  1b  paid,  and  It  la  destroyed  after  de- 
livery to  the  vendee.  The  latter  part  of 
tlila  section  provides  that,  when  the  cotton 
Is  delivered  to  the  buyer  and  is  destroyed, 
the  right  of  the  seller  to  collect  the  purchase 
price  Is  jnst  the  same  as  It  would  have  been 
had  the  cotton  not  been  destroyed.  Under 
the  facts  of  this  case,  the  seller  could  not 
have  collected  the  purchase  price  If  the  cotton 
bad  not  been  destroyed  until  after  It  was 
rewelghed,  as  It  was  sold  at  an  agreed  price 
per  pound,  and  It  was  to  be  weighed  to  ascer- 
tain the  number  of  pounds.  The  purchase 
price  was  not  due,  and  conld  not  be  known 
till  the  cotton  was  weighed.  While  the  latter 
part  of  this  section  provides  tor  the  recovery 
of  the  pnrChaae  price,  in  such  cases,  how  can 
the  purchase  price  be  recovered  when  it  is 
Impossible  to  ascertain  what  Is  the  amonnt 
of  It?  There  is  no  purchase  price  when  an 
effort  is  made  to  fix  a  purchase  price  and 
this  effort  falls  and  it  becomes  impossible  to 
ascertain  It  There  can  be  no  recovery  of 
a  purchase  price  of  property  when  there  is 
no  purchase  price  fixed  and,  without  the  buy- 
er's fault,  it  becomes  impossible  to  ascertain 
It  Thtfe  can  no  more  be  a  recovery  of  the 
purchase  price  when  there  Is  no  purchase 
price  fixed,  and  it  is  impossible  to  ascertain 
it  than  there  could  be  a  recovery  of  a  bale 
of  cotton  when  there  was  no  such  bale  in  ex- 
istence as  the  one  sought  to  be  recovered,  or, 
If  in  existence,  it  was  impossible  to  Identify 
It  Property  cannot  be  recovered  which  Is 
not  so  described  as  to  be  capable  of  identifi- 
cation, nor  can  a  purchase  price  be  recovered 
when  it  cannot  be  ascertained  what  it  Is. 
This  cotton  was  never  actually  delivered. 
The  transaction  occurred  after  banking  and 
business  hours  on  Saturday  afternoon.  In  a 
letter  from  the  plaintiffs  to  the  buyer  of  the 
defendants,  they  say:  "Had  the  cotton  been 
classed  earlier  in  tbe  day,  It  would  bave  been 
actually  turned  out  to  you  on  Saturday  after- 
noon; but  on  account  of  the  lateness  of  the 
hour  at  which  It  was  classed.  It  was  not  to 
bave  been  turned  out  to  you  until  Monday 
morning.  In  the  meafntlme  the  fire  occur- 
red." Hence  it  will  be  seen  that  It  was  not 
the  buyer's  fault  tliat  the  cotton  was  not 
actually  delivered  and  weighed  before  the 
Are  occurred. 

Z  If  tbe  evidence  in  this  case  authorizes 
the  conclusion  that  when  there  was  an  agree- 
ment between  the  buyer  and  the  cotton 
factor  in  the  Athens  marliet  that  the  former 
should  pay  a  certain  price  per  pound  for  a 
bale  of  cotton  represented  by  a  sample,  and 
the  sample  was  actually  or  constructive^  de- 
livered to  the  buyer,  but  there  was  no  agree- 
ment as  to  the  number  of  pounds  in  the  bale, 
and  the  number  of  pounds  was  not  definitely 
known  at  the  time,  but  was  to  be  determined 
by  subsequent  weighing  when  the  cotton  was 
actually  delivered,  a  custom  existed  in  such 
market  that  the  property  became  the  prop- 
erty of  the  bnyer  and  was  held  by  the  ware- 
houseman at  the   risk  of  the  buyer,  such 


custom  would  be  invalid  if  the  cotton  was 
destroyed  before  the  weights  were  known, 
and  it  was  impossible  to  ascertain  such 
weights,  thereby  making  it  impossible  to  de- 
termine the  consideration  to  be  paid  by  the 
buyer  for  the  cotton.  In  such  a  case,  as 
shown  hi  the  previous  division  of  this  opin- 
ion, there  would  be  no  sale,  and  a  custom  to 
the  effect  that  there  was  a  sale,  and  that 
the  property  became  the  property  of  the  bny- 
er, would  contravene  this  positive  statute 
section  8648,  and  would  be  invalid.  Such 
custom  that  the  cotton  became  the  property 
of  the  buyer  would  also  contravene  the  pro- 
visions of  section  3646,  which  says  that  in 
sales  of  this  kind  the  title  to  the  property 
sold  remains  in  the  seller  until  the  purchase 
money  Is  paid.  A  custom  contravening  a 
positiTe  Btatate  is  invalid.  It  does  not  be- 
come a  part  of  a  contract  Fleming  v.  EUng, 
100  Oa.  448,  28  S.  B.  239.  If  there  be  a 
custom  that  in  cases  like  the  one  above  nam- 
ed any  loss  of  the  property  by  fire  before  re- 
weighing  and  actual  delivery  would  fall  on 
the  buyer,  such  custom  would  be  invalid,  for 
it  Is  predicated  on  the  other  custom  that  the 
title  to  the  property  passes  to  the  buyer  un- 
der such  circumstances,  which  is  Invalid  for 
the  reasons  above  stated. 

The  custom  that  the  ownership  and  risk 
passed  to  the  buyer  seems  to  be  one  entire 
cnstom,  and  that  the  risk  followed  owner- 
ship. This  would  seem  to  be  a  proper  con- 
struction of  the  testimony,  a  part  of  which 
is  as  follows:  "Under  the  customs  of  tbe 
Athens  market  in  November,  1905,  it  was 
understood  that  anything  designating  a  spe: 
clfic  number  of  bales  of  cotton  as  being  the 
cotton  sold  passed  the  title  to  the  buyer. 
•  *  *  As  between  warehouseman  and  buy- 
er, it  was  considered  the  buyer's  cotton  so 
that  he  should  insure  it  according  to  my 
understanding  at  that  time.  *  *  *  I  was 
not  in  the  cotton  business  in  November,  1906, 
but  prior  to  that  time,  under  the  custcHus 
existing,  the  title  and  ownership  of  the  cot- 
ton passed  when  samples  of  the  cotton  were 
received  from  the  seller  by  classification  and 
grade.  •  •  •  When  cotton  was  delivered 
to  them,  it  was  at  their  risk  so  soon  as  own- 
ership could  be  proven.  •  •  •  Under  the 
customs  of  said  market  after  tbe  cotton  had 
been  agreed  on  and  entered  up  on  the  books 
as  sold  as  above,  the  cotton  was  regarded  as 
at  the  buyer's  risk.  •  •  •  It  was  regard- 
ed in  said  market  at  the  time  In  question  as 
transferring  the  ownership  and  risk  of  the 
cotton  from  the  seller  to  the  buyer.  •  »  • 
Under  the  customs  of  the  Athens  market  aft- 
er my  transaction  with  Mr.  Butt,  the  cotton 
and  tbe  risk  were  Mr.  Butt's."  It  appears 
that  tbe  destruction  of  cotton  by  fire,  under 
the  circumstances  of  this  case,  had  never  at 
any  previous  time  occurred  in  Athens.  How- 
ever, if  such  custom  that  any  loss  of  the  cot- 
ton by  fire  would  fall  upon  the  buyer  were 
not  invalid  for  any  other  reason,  would  It 
not  be  invalid  for  the  reason  ttiat  it  was  on- 
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certain  and  indefinite  In  Its  terms?  The  loss 
feature  of  the  alleged  cnstom  is  Its  chief 
feature,  and  can  it  be  told,  under  the  facts, 
whether  the  loss  is  to  be  the  value  of  the 
cotton,  or  its  contract  price,  and,  if  either, 
whether  it  is  to  be  computed  from  first 
weights,  or  on  a  basis  of  probable  loss  in 
first  weights?  The  testimony  shows  that 
there  may  be  a  loss  from  first  weights;  but 
there  is  no  testimony  showing  usual  or  prob- 
able loss,  or  when  the  cotton  was  first 
weighed. 

The  cnstom  that  the  cotton  was  held  at 
the  risk  of  the  buyer  was  interwoven  with 
and  predicated  on  the  understanding  that  by 
the  working  of  the  entire  custom  prerailing 
a  sale  was  accomplished,  carrying  with  it 
both  title  and  risk  of  loss  to  the  purchaser. 
When  a  valid  custom  exists,  and  the  parties 
contract  with  reference  thereto,  the  custom 
affects  the  contract  in  the  same  manner  as 
would  a  statute  which  contained  a  written 
law  applying  to  such  contract  the  same  in- 
cidents which  the  custom  attaches  thereto; 
and,  In  determining  wheljier  a  part  only  of 
a  custom  shall  be  enforced,  we  are  to  be 
guided  by  the  rule  which  obtains  with  re- 
spect to  a  statute  a  part  of  which  is  fbund 
to  be  invalid.  The  rule  in  such  instances  is 
announced  by  Chief  Justice  Simmons,  In  El- 
liott V.  State,  01  Oa.  694,  696,  17  S.  B.  1004, 
as  follows:  "When  a  statute  cannot  be  sus- 
tained as  a  whole,  the  courts  will  uphold 
it  in  part  when  it  is  reasonably  certain  that 
to  do  so  will  correspond  with  the  main  pur^ 
pose  which  the  Legislature  sought  to  accom- 
plish by  its  enactment,  if,  after  the  objec- 
tionable part  Is  stricken,  enough  remains  to 
accomplish  that  purpose;  but  if  the  objec- 
tionable part  Is  so  connected  with  the  gen- 
eral scope  of  the  statute  that,  should  it  be 
stricken  out,  etTect  cannot  be  given  to  the 
legislative  Intent,  the  rest  of  the  statute  must 
fall  with  it.  The  courts  cannot  construct 
from  a  defective  statute  a  law  which  the 


lawmaking  body  did  not  Intend  to  enact  and 
which  it  cannot  be  presumed  It  would  hare 
been  willing  to  enact  See  Cooley,  Const. 
Llm.  (6th  Ed.)  209  et  seq.;  Sutherland,  Stat. 
Constr.  SI  169-180;  Baldwin  v.  Franks,  120 
n.  S.  678,  7  Sup.  Gt  656,  S2  L.  Ed.  766,  and 
cases  cited."  The  central  idea  of  the  custom 
invoked  in  the  present  case  is  that  risk  fol- 
lows ownership,  and  this,  accords  with  the 
general  policy  of  the  law. 

These  observations  in  reference  to  custom 
as  affecting  the  rights  of  the  parties  are 
made  without  reference  to  the  provisions  of 
section  3546,  which  provides  that  the  seller 
may  recover  the  purchase  price  when  proper- 
ty is  delivered  to  him,  though  under  such 
section  he  gets  no  title  thereto.  We  have 
shown,  under  the  preceding  division  of  this 
opinion,  that  there  can  be  no  recovery  under 
that  section.  We  cannot  say  that  the  par- 
ties establishing  and  using  a  cnstom  that  the 
risk  was  with  the  buyer  would  have  done  so 
but  for  the  cnstom  existing  with  it  that  the 
ownership  passed  to  the  buyer,  carrying 
with  it  the  incidents  and  burdens  imposed  by 
law,  including  that  of  sustaining  whatever 
loss  its  destruction  involved.  As  we  have 
stated,  the  chief  feature  of  the  custom  was 
that  risk  followed  ownership,  and  its  evident 
scheme  and  Intent  would  be  destroyed  if  It 
were  held  that,  while  ownership  did  not  pass 
because  the  custom  was  invalid  for  that  pur- 
pose, yet  the  buyer  did,  under  what  was  left 
of  the  custom,  assume  the  risk  of  loss.  Un- 
der the  facts  of  this  case,  the  loss  could  not 
for  any  reason  be  the  buyer's  loss  if  there 
was  no  sale,  either  conditional  or  uncondi- 
tional. The  custom  that  the  risk  passed  to 
the  buyer  was  merely  an  incident  of  the  pro- 
posed sale,  and,  when  anything  occurred 
making  it  no  sale,  the  incident  thereto  pass- 
ed away  with  it  The  plaintiffs  in  this  case 
were  not  entitled  to  recover. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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SOUTHESBN  RT.  CO.  et  al.  ▼.  GRIZZLE. 
(Supreme  Court  ot  Georgia.     Ang.   IS,   1908.) 

1.  CoirUEBCE  —  REOTn.ATI0N    OF  OOWDUOT  OF 

Business— RAiLBOADB—GHKOKina  Spebd  at 

CKoasmos. 

The  proTisions  of  Civ.  Code  1895,  i  2222, 
Kqnirini;  the  engineer  of  a  locomotive  to  check 
the  speed  thereof  on  approachini;  a  public  cross- 
ing, so  as  to  stop  in  time,  should  any  person  or 
thing  be  crossing  the  railroad  tracli  on  such 
crassine.  is  not,  with  respect  to  a  railroad  com- 
pany doing  an  interstate  business,  violative  of 
nation  8,  art.  1,  of  tlie  Constitution  of  the  Unit- 
ed States,  as  being  a  regulation  of  interstate 
eommerce,  but  is  a  police  regulation,  designed  to 
secure  the  public  safety,  and  is  valid  as  such. 
Hennington  v.  State,  90  Oa.  396,  17  8.  E.  1009; 
Scale  T.  State,  126  Ga.  644,  55  S.  E.  472;  Hen- 
ninston  v.  Georgia.  163  U.  S.  299,  16  Sup.  Ct. 
1086,  41  L.  Ed.  166. 

(Ed.  Note.— For  casps  in  point,  see  Cent  Dig. 
Tol.  10.  Commerce,  i  79.] 

2.  Samz. 

The  court  committed  no  error  in  refusing  to 
tUow  an  amendment,  offered  by  the  defendant 
railroad  company  in  this  case,  alleging  that  the 
Code  section  above  cited  was  void  liecause  of  l>e- 
ing  violative  of  the  provisions  of  the  Conatitu- 
tioD  of  the  United  States  above  referred  to,  and 
that  the  failure  to  comply  with  the  requirements 
of  ench  Code  section  by  the  defendant  company 
in  the  operation  of  one  of  its  trains  then  engaged 
in  doing  an  interstate  business  could  not  law- 
fully be  attributed  to  it  as  negligence. 

3.  TbIAI,  —    IKSTBUCTIOHS   —    SUBMISSION    OF 

Mattebs  Not  Sustained  by  Evidence. 
The  following  charge  of  the  court  was  error, 
requiring  a  new  trial:  "Although  the  plaintitTs 
boslMind  may  have  been  negligent,  if  you  believe 
that  the  railroad  company,  defendant,  was  will- 
fully negligent,  then  the  plaintiff  would  be  en- 
titled to  recover."  There  was  no  evidence  to 
Khow  willful  infliction  of  the  injury,  and  the 
language  of  the  court  was  subject  to  the  con- 
struction that,  if  the  engineer  willfully  or  inten- 
tionally omitted  to  comply  with  the  requirements 
of  the  crossing  law,  the  plaintiff  was  entitled  to 
recover,  regardless  of  any  amount  of  negligence, 
or  failure  to  use  ordinary  care,  by  her  husband. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  596-612.] 

4.  Same— Invasion  of  Pbovince  of  Jubt. 

It  was  not  error  to  refuse  a  timely  written 
request,  made  by  the  defendant,  to  charge  the  \a- 
Tj  as  follows:  "If  you  believe  that  the  plain- 
tiff's husband  deliberately  went  upon  the  rail- 
read  track  at  the  crossing  in  Norcross  in  front 
bf  an  approaching  train,  thinking  that  he  could 
cross  before  the  train  reached  him,  and  miscalcu- 
lating its  apeed  for  any  reason,  the  plaintiff 
cannot  recover  for  the  death  of  her  husband  re- 
uniting from  being  run  down  by  the  train,  al- 
though the  company's  servants  may  have  been 
negligent  in  running  at  a  high  rate  of  speed  at 
that  point,  and  also  in  failing  to  check  the  speed 
of  the  train  at  a  public  road  or  street  crossing 
where  it  occurred."  Such  a  charge  would  have 
been  in  effect  an  instruction  to  the  jury  that  cer- 
tain facts  would  have  constituted  negligence  on 
the  part  of  the  deceased.  Civ.  Code  1895,  8 
i'XM :  Atlanta  &  West  Point  R.  Co.  v.  Hudson, 
123  Ga.  108,  51  S.  E.  29.  (Beck  and  Holden,  JJ., 
dissenting:  The  above  charge  was  legal  and  ap- 
plicable in  this  case,  and  under  the  facts  thereof 
the  refusal  to  give  it  was  error.  Thomas  v.  Cen. 
of  Georeia  Ry.  Co.,  121  Oa.  38,  48  S.  E.  683 ; 
MetropoUtan  St  R.  Co.  t.  Johnson,  90  Ga.  500, 
16  S.  E.  49  [5]  ;  Thompson  v.  Thompson,  77  Ga. 
«92.  8  8.  E.  261 :  Roberts  v.  State,  114  Ga. 
450.  40  8.  E.  297 ;  Central  Ry.  Co.  v.  Good- 
man. 119  Ga.  234,  45  S.  B.  969.) 

(Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  46,  Trial,  H  436^38.] 

02  S.E.— 12 


B.  Samx  —  Requested  Chaboeb  Covebed  bt 

Ohaboes  Given. 

The  other  charges  requested,  so  far  as  legal 
and  pertinent,  were  'covered  by  the  charge  of  tlw 
court  given  to  the  jury. 

TEid.  Note.— For  onses  in  point  see  Cent  Dig. 
vol.  46.  Trial,  i|  651-459.] 

6.  Same— CoNBTBUonoif  as  a  Whole. 

In  view  of  the  entire  charge,  the  other  por- 
tions of  the  charge  complained  of  were  not  sub- 
ject to  the  objections  made  thereto. 
(Syllabus  by  th«  Court) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  J.  J.  Klmsey,  Judge. 

Action  by  A.  H.  Grizzle,  by  rsason  of  the 
death  of  tier  husband,  against  the  Southern 
Railway  Company  and  others.  Judgment 
for  plalotlll,  and  defendants  bring  error. 
Reversed. 

Jno.  J.  Strickland,  for  plalntilTs  In  error. 
Atkinson  k  Bom,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  ATKINSON,  J., 
disqualified. 


SOUTHERN  RY.  CO.  v.  BROWN  et  al. 
(Supreme  Court  of  Georgia.     Aug.  12,   1908.) 
JuDiciAi.  Saxes— Natube  and  Ebsentials— 

Attachment— Sale. 

Where  an  attachment  sued  out  by  a  creditor 
of  a  nonresident  railroad  company  is  levied  upon 
one  of  its  freight  cars  standing  idle  and  empty 
in  this  state,  upon  the  spur  track  of  another  rail- 
road company,  which  under  a  contract  with  such 
owner  is  in  possession  of  such  car,  with  a  right 
to  use,  load,  and  send  it  beyond  the  limits  of  this 
state,  and  an  order  has  been  obtained  to  spII 
such  car  after  10  days'  notice,  held,  upon  the 
hearing  of  an  application  for  injunction  by  the 
comi>any  having  such  possession  to  prevent  the 
sale  of  such  car,  it  is  not  error  to  grant  such 
injunction  conditioned  upon  the  plaintiff  giving 
bond  in  a  named  sum  to  return  the  car  to  the 
proi>er  officers  of  court  after  its  right  to  use  the 
car  under  such  contract  haa  expired. 

(SyUabus  by  the  Court) 

Error  from  Superior  Ourt,  Pulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Southern  Railway  Company 
against  Brown  and  others.  From  .the  judg- 
ment, plalntiS  brings  error.    AfiSrmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  in  error.  Smith,  Bemer,  Smith  & 
Hastings,  for  defendants  In  error. 

HOLDEN,  J.  Charles  Brown,  one  of  the 
defendants,  had  an  attachment  Issued  against 
the  Mobile  &  Ohio  Railroad  Company,  upon 
the  ground  that  it  was  a  nonresident  of  this 
state,  and  had  It  levied  upon  a  freight  car 
belonging  to  said  company  in  the  possession 
of  the  plaintiff.  An  order  was  obtained  by 
Brown  to  sell  the  car,  because  of  Its  being 
expensive  to  keep.  The  attachment  proceed- 
ings were  returned  to  the  city  court  of  At- 
lanta. The  plaintiff  sought  to  enjoin  the  levy 
and  sale  and  interference  with  Its  possession 
and  use  of  the  car.  Upon  the  hearing  the 
court  granted  the  injunction,  provided  the 
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plaintiff  wonld  give  bond  in  the  snm  of  $!,• 
000,  conditioned  to  return  tbe  car  to  tbe  of- 
ficers of  court  after  its  right  to  use  the  same 
had  expired  under  tbe  contract  attached  to 
tbe  petition,  and  under  which  contract  tbe 
plaintiff  claimed  to  have  held  tbe  car.  In 
this  Judgment  the  plaintiff  was  given  three 
days  within  which  to  give  the  bond,  during 
wliich  time  the  restraining  order  previously 
granted  was  continued  in  force.  To  this 
judgment  the  plaintiff  excepted.  Upon  the 
hearing  the  plaintiff  Introduced  the  following 
evidence:  A  written  agreement  between  it 
and  the  Mobile  &  Ohio  Railroad  Company 
and  other  railroads,  by  virtue  of  which  one 
road  had  the  right  to  use  the  cars  of  another, 
for  a  named  charge  for  hire  per  day,  and, 
when  a  car  belonging  to  one  railroad  company 
came  Into  possession  of  another,  such  road 
had  tbe  right  to  hold  and  use  the  same  in  ac- 
cordance with  certain  specifications  set  forth 
In  tbe  contract,  and  in  such  use  had  a  right 
to  send  it  out  of  the  state.  The  plaintiff  op- 
erates under  the  interstate  commerce  law,  and 
at  the  time  of  the  levy  there  was  a  large 
movement  of  freight  over  the  lines  of  the 
company,  and  especially  over  tbe  lines  going 
out  of  the  city  of  Atlanta.  It  was  heavily 
taxed  to  provide  cars  for  shipment,  and  on 
many  occasions  was  unable  to  provide  cars 
for  such  movements,  and  freight  was  fre- 
quently delayed  because  of  the  plaintiff's  fail- 
ure to  have  sufficient  cars  to  meet  the  de- 
mand of  shippers.  Various  roads  interchange 
cars,  and  in  this  way  cars  become  scattered 
all  over  the  United  States.  The  plaintiff  now 
needs  all  of  its  cars  and  the  cars  of  other 
roads  in  its  possession.  Tlie  levy  will  result 
In  delay  to  its  business,  and  compel  it  to  hold 
over  freight  because  of  its  inability  to  use 
the  car  levied  upon.  The  defendant  offered 
evidence  to  show  that  the  car,  when  levied 
upon,  was  empty  and  on  a  spur  track  of  the 
plaintiff  In  Atlanta,  Ga.  -The  spur  track  con- 
nected with  other  tracks  only  at  one  end,  and 
this  car  was  tbe  last  car  on  the  spur  track 
netirest  to  tbe  end  not  connected  with  another 
track.  Tbe  car  was  standing  empty  and  Idle, 
and  no  goods  were  being  loaded  on  it. 

The  plaintiff  contends:  That  it  operates  un- 
der tbe  interstate  commerce  law,  doing  an 
interstate  business  as  a  common  carrier;  that 
the  seizure  of  the  car  and  sale  of  the  same 
would  interfere  with  Interstate  commerce, 
and  with  the  duties  of  tbe  plaintiff  and  of 
the  Mobile  &  Ohio  Railroad  Company  to  the 
public;  that  they  could  not  use  the  car  with- 
out losing  control  and  Jurisdiction  over  it; 
that  the  property  of  a  common  carrier  cannot 
be  sold  in  piecemeal;  that  tlie  proper  way  to 
collect  a  debt  from  it  is  a  sequestration  of 
tbe  proceeds  of  its  earnings;  and  that  it 
was  the  duty  of  the  plaintiff  to  protect  the 
property  of  the  Mobile  &  Ohio  Railroad  Com- 
pany, another  carrier,  from  illegal  seizure. 
There  have  been  many  decisions  upon  the 
question  as  to  whether  or  not  the  cars,  en- 
gines, and  other  rolling  stock  of  a  railroad 


company  may  be  levied  upon  and  sold.  Some 
authorities  hold  that  it  can  be  done,  and  oth- 
ers that  it  cannot  Many  hold  that  it  can 
only  be  done  when  the  rolling  stock  is  not 
in  actual  use  at  the  time  of  tbe  levy.  The 
car  levied  on  in  this  case  was  not  in  actual 
use  at  the  time  of  the  levy.  Its  seizure  there- 
fore at  this  time  did  not  immediately  inter- 
fere with  the  duties  of  either  of  the  railroads 
to  the  public,  or  with  interstate  commerce. 
If  tbe  seizure  and  sale  of  this  one  car  might 
create  such  Interference  at  some  time  in  tbe 
future,  it  did  not  do  this  at  the  time  of  tbe 
seizure,  as  tbe  car  was  then  empty  and  idle. 
The  fact  that  a  creditor,  in  the  prosecution  of 
his  rights  to  collect  a  debt  by  attachment  of 
the  property  of  bis  debtor,  a  nonresident  rail- 
road corporation  which  is  a  common  carrier, 
may,  by  tbe  levy  and  sale  of  an  empty  and 
idle  freight  car  of  the  debtor.  Incidentally  af- 
fect future  Interstate  commerce,  will  not  ren- 
der such  proceeding  illegal.  If  such  empty 
and  Idle  freight  car  was  not  subject  to  levy 
In  Georgia  because  it  was  an  Instrum^it  of 
Interstate  commerce,  it  would  not  be  subject 
to  levy  In  the  state  of  the  residence  of  the 
Mobile  &  Ohio  Railroad  Company,  because. 
If  it  Is  an  Instrument  of  Interstate  commerce, 
it  would  be  such  Instrument  in  one  place  as 
well  as  another.  A  local  corporation  whose 
line  did  not  extend  beyond  the  state  would 
likewise  hold  Its  rolling  stock  immune  from 
levy  and  sale  if  it  permitted  It  to  be  used 
in  interstate  commerce,  and  it  was  liable  in 
tbe  future  to  be  so  used  If  the  law  were  dif- 
ferent from  the  rule  above  announced. 

One  of  the  questions  involved  in  this  case 
was  passed  on  by  this  court  In  the  case  of 
Southern  Flour  &  Grain  Company  v.  North- 
em  Pacific  Railway  Company,  127  Ga.  626, 
66  S.  B.  742,  0  li.  R.  A.  (N.  S.)  853,  119  Am. 
St  Rep.  356.  We  have  been  requested  to  re- 
view and  overrule  this  decision.  However, 
we  think  the  ruling  there  made  is  correct,  and 
will  not  disturb  It  We  do  not  think  the 
levy  of  an  attachment  against  a  nonresident 
i-aliroad  company  on  one  of  Its  freight  cars 
standing  empty  and  idle  on  the  spur  track  of 
a  railroad  in  this  state  is  Invalid,  and  a  sale 
thereof  cannot  be  enjoined  on  tbe  ground  that 
such  levy  and  sale  are  an  interference  with 
Interstate  commerce  or  the  duties  of  a  com- 
mon carrier  to  the  public,  or  on  the  ground 
that  a  part  of  the  property  of  a  nonresident 
railroad  corporation  serving  the  public  as  a 
common  carrier  cannot  be  sold  under  attach- 
ment to  pay  Its  debts,  but  the  collection  of 
the  debt  should  be  made  by  tbe  sequestratloii 
of  the  earnings  of  such  nonresident  corpora- 
tion, or  on  any  other  ground  referred  to  In 
the  briefs  of  tbe  counsel  for  the  plaintiff.  See 
the  authorities  referred  to  in  the  case  cited 
supra.  See,  also,  City  of  Atlanta  v.  Grant, 
57  Ga.  340;  Drake  on  Attachments  (7th  Ed.) 
i  252a,  p.  253a;  Eneeland  on  Attacbmenta, 
8  821,  p.  237. 

The  fact  that  the  plaintiff  held  the  car  nn- 
dei  the  contract  referred  to  would  not  make 
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the  lery  of  the  attachment  on  It  Ul^cal,  If 
tbe  plaintiff  was  a  blier  of  the  property  In 
gneBtion,  the  Judgment  of  the  court  granting 
the  Injunction,  prorlded  the  plaintiff  gave 
bond  to  retnm  the  car  as  provided  for  In  the 
order,  was  one  of  which  the  plaintiff  cannot 
complain  In  thla  case.  CIt.  Code  1895,  g  2918. 
An  attachment  can  be  levied  on  property  of 
a  debtor,  though  hired  to  another  before  tbe 
attachment  la  laaued.  There  la  nothing  In 
ClT.  Code  1896,  I  2913,  preventing  an  attach- 
ment from  being  levied  on  auch  property,  and 
we  know  of  no  other  statute  having  such  ef- 
fect. 

Judgment  a£9rmed.    All  the  Justices  con- 
cnr. 


UNITY  COTTON  MILLS  et  al.  v.  DUNSON 

etal. 
(Snpieme  Coort  of  Georgia.     Aug.  12,  1908.) 

L  iRjuRonoR — Ad   Intkbui  Injtjwotion. 

Under  the  pleadings  and  evidence  in  this 
oase,  there  was  no  abuse  of  discretion  in  grant- 
ing an  ad  interim  injunction  until  the  final  bear- 
ing of  tbe  case. 

2.  ApfEAI,  ABTD  BbBOB  —  AlCENDlCBRT  Or  Db- 
CBES — iRJUHVX'lon. 

The  petition  having  prayed  both  for  an  ad 
interim  injunction  and  for  a  decree  perpetually 
enjoining  the  defendants,  and  the  decree  render^ 
ed  on  the  interlocutory  hearing  ordered  and  ad- 
judged "that  the  injunction  prayed  for  be  grant- 
ed,'' and  that  the  defendants  be  enjoined,  and 
exception  being  taken  on  the  ground  that  this 
amounted  to  a  final  injunction,  which  the  presid- 
ing judge  conld  not  grant  on  a  preliminary  hear- 
ing, direction  is  given  that  the  decree  be  so 
amended  as  to  show  that  it  Is  not  a  perpetual  in- 
jnnction,  but  one  to  continue  in  force  until  the 
final  hearing  of  the  case. 
(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Troup  County ; 
B.  W.  Freeman,  Judge. 

Action  by  J.  E.  Dunson  and  others  against 
the  Unity  Cotton  Mil  la  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.    Affirmed,  with  directions. 

Hatton  Love  joy,  for  plaintiffs  In  error.  A, 
R.  Thompson  and  F.  M.  Longley,  for  defend- 
antB  In  error. 

nSH,  C.  J.  Judgment  afllrmed,  with  di- 
rection.   An  the  Justices  concur. 


BANK  OF  OOMMBRCB  v.  NEW  YORK 
LIFE  INS.  CO. 

(Supreme  Court  of  Georgia.     Aug.   15,  1908.) 

1.  Apfkal  and  ShtBOB  —  Second  Apfkal  — 

Law  of  Cask. 

TliiR  case  was  before  tbe  Supreme  Court  on 
a  former  writ  of  error.  125  6a.  652,  54  S.  B. 
613.  The  rulings  then  made  are  binding,  and 
ate  conclusive,  unless  on  the  second  trial  the 
facta  were  substantially  different  from  those  on 
tbe  first  trial.  The  decision  then  made  is  not 
fobject  to  review  or  reveisal  in  the  same  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die 
ToL  3,  Appeal  and  Brror,  H  4661-4663.] 


2.  Sauk. 

On  the  second  trial  there  was  nothing  to 
change  the  application  of  the  decision  formerly 
made  by  this  court  Nor  do  the  rulings  made  by 
the  court,  either  on  the  pleadings  or  the  evi- 
dence, or  in  directing  a  verdict,  require  a  rever- 
sal. 
(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Llttlejohn,  Judge. 

Action  by  the  Bank  of  Commerce  against 
the  New  York  Life  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Voe  opinion  on  former  appeal,  see  126  Ga. 
682,  64  8.  E.  64S. 

W.  P.  WalllB,  for  plaintiff  in  error.  E.  A. 
Hawkins,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  afllrmed.  All 
the  Justices  concur,  except  EVANS,  P.  J.,  dls- 
quallfled. 


MALLORY  v,  MORGAN  COUNTY. 
(Supreme  Court  of  Georgia.     Aug.  13,  1908.) 

EiaRKRT    DOVAIR— ABBESeuXRT    OF   DAKAGKS 

— EuaiSRTB. 

Where  proceedings  were  taken  by  the  au- 
thorities of  a  county  for  the  purpose  of  condemn- 
ing a  right  of  way  for  a  public  road  through  a 
tract  of  land,  and  it  appeared  that  this  was  in 
pursuance  of  an  alteration  in  the  road,  and  that 
the  old  road  passed  near  the  residence  located 
on  the  land,  while  the  new  road,  or  new  portion 
of  the  road,  would  also  pass  through  the  same 
tract,  but  at  some  distance  from  such  bouse,  and 
where  the  evidence  indicated  that  the  old  road 
was  to  be  abandoned,  in  assessing  the  consequen- 
tial damages,  such  abandonment  and  the  attend- 
ant results  upon  ingress  to  and  egress  from  the 
residence  and  upon  tbe  value  of  the  prmerty 
were  proper  for  consideration  in  determining 
whether  the  market  value  of  the  land  would  be 
diminished. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  O.  Lewis,  Judge. 

Proceedings  by  the  commissioners  of  roads 
and  revenues  of  Morgan  county  against  A.  H. 
Mallory  to  condemn  a  right  of  way  for  a 
bridge.  From  a  Judgment  awarding  defend- 
ant a  certain  sum  as  damages,  he  brings  er- 
ror.   Reversed. 

The  commlBsioners  of  roads  and  revenues 
of  Morgan  connty  gave  notice  to  Mallory  and 
the  Bank  of  Madison,  which  was  alleged  to 
hold  a  security  deed  to  the  property  involved, 
for  the  purpose  of  condemning  a  strip  of 
land  about  35  feet  wide  by  600  feet  long,  ex- 
tending through  the  land  of  Mallory,  for  a 
roadway  "around  the  hill  upon  which  the 
former  home  of  said  Mallory  Is  built"  The 
proceeding  was  commenced  under  Civ.  Code 
1895,  I  4657  et  seq.  Assessors  were  duly 
named,  and  awarded  in  favor  of  the  applicant 
the  sum  of  $20  for  the  land  to  be  taken,  $5 
for  the  cotton  which  would  be  destroyed  In 
taking  it,  and  for  consequential  damages  $50, 
making  a  total  of  $75.  From  this  award  .' 
Mallory  entered  an  appeal  to  the  superior      ! 
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court  The  commlssionera  of  roads  and  rev- 
enues paid  Into  the  bauds  of  the  clerk  of 
the  superior  court  the  amount  awarded  by 
the  asaesBors.  On  the  trial  of  the  case  thus 
appealed,  the  Jury  found  In  favor  of  the  ap- 
pellant the  sum  of  $15.31.  He  moved  for  a 
new  trial,  which  was  denied,  and  he  excepted. 

B.  W.  Butler  and  Saml.  H.  Sibley,  for 
plaintiff  in  error.  O.  h.  Willlford  and  Qeorge 
&  Anderson,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  controlling  question  In  this  case 
is  whether  the  Judge  erred  In  laying  down 
the  rule  to  guide  the  Jury  In  measuring  the 
damages  of  the  landowner.  The  road  In- 
volved in  the  controversy  formerly  ran  near 
the  house  and  Improvements  upon  the  land. 
It  would  seem,  from  what  appears  in  the 
record,  that  the  commissioners  of  roads  and 
revenues  determined  to  alter  the  road,  so 
that  it  would  pass  around  the  hlU,  leaving 
the  residence  located  on  the  plaintiff's  land 
some  distance  away.  In  doing  this  they  re- 
quired a  right  of  way  extending  through  the 
same  general  tract  of  land.  The  proceedings 
to  alter  the  road  were  not  Introduced  in  evi- 
dence, and  we  can  only  surmise  what  they 
were,  or  whether  they  were  due  and  lawful, 
from  references  to  the  matter  in  the  parol 
testimony.  Generally,  a  petition  to  alter  an 
old  road  for  a  portion  of  its  length,  so  as  to 
place  it  in  a  new  location,  Involves  the  dis- 
continuance of  the  original  portion  thus  alter- 
ed, and,  under  a  citation  to  alter  a  road,  It 
has  been  held  competent  to  discontinue  the 
part  of  the  old  road  which  is  rendered  un- 
necessary by  the  alteration.  Ponder  v.  Shan- 
non, 64  Ga.  187.  The  county  commissioners 
are  not  compelled  in  all  cases  to  abandon  a 
part  of  an  old  road  because  they  may  con- 
demn a  new  way  between  certain  points  on 
its  route.  Sometimes  they  have  expressly 
declared  that  both  the  old  and  the  new  roa(t 
way  should  be  kept  open  and  in  proper  re- 
pair; but,  generally,  the  alteration  contem- 
plates the  abandonment  of  a  portion  of  the 
old  road. 

The  evidence  here  was  sufficient  to  author- 
ize the  Jury  to  Infer  that  the  alteration,  in- 
cluding both  the  opening  of  the  new  way  and 
the  simultaneous  abandonment  of  the  old  one 
through  the  land,  was  contemplated.  This 
being  so,  the  question  arises  as  to  whether 
the  abandonment  of  a  part  of  the  old  road, 
and  the  establishment  of  ,the  new  roadway 
at  some  distance  from  the  residence  on  the 
land,  was  a  matter  which  the  Jury  could 
consider  in  determining  whether  such  a 
change  caused  damage  or  benefit  to  the  land. 
The  trial  Judge  was  correct  in  the  opinion 
which  be  entertained  that  the  only  conse- 
quential damages  which  could  be  recovered 
by  landowner,  in  addition  to  the  value  of  the 
strip  to  be  taken  for  the  new  road,  and  on 
account  of  the  direct  damage  to  property, 
were  pecuniary  damages  lessening  the  mar- 


ket value  of  his  land.  Mere  matters  of 
choice,  or  Inconvenience,  or  the  mere  fact 
that  the  house  would  be  left  some  distance 
from  the  road  in  Its  new  location,  and  that 
It  could  not  be  as  readily  seen  by  those  trav- 
eling the  road,  or  that  travelers  could  not  be 
as  readily  seen  from  the  house,  would  not 
per  se  authorize  a  recovery  of  damages ;  but 
the  location  of  the  residence,  the  mode  of  in- 
gress and  egress  to  and  from  it,  convenience 
of  access  to  different  parts  of  the  property, 
and  all  the  circumstances  disclosed  by  the 
evidence  as  to  the  location  and  construction 
of  the  road,  and  Its  effect  on  the  property, 
furnish  legitimate  matter  for  the  considera- 
tion of  the  Jury  as  bearing  upon  whether  the 
value  of  the  land  was  diminished  by  the  al- 
teration and  relocation  of  the  road  passing 
through  it  Land  on  a  public  road  may  be 
worth  more  than  if  it  were  some  distance 
therefrom.  Accesdbllity  or  inaccessibility 
may  fairly  I>e  taken  into  account  in  passing 
upon  value.  The  opinions  of  witnesses  differ- 
ed very  widely  as  to  whether  and  In  what 
way  the  land  would  be  affected  in  value  by 
the  alteration  in  the  road.  Physical  facts 
of  the  character  referred  to  might  have  l>een 
considered  by  the  Jury,  in  connection  with  the 
testimony  of  the  witnesses,  and  might  have 
added  weight  to  the  opinion  of  one  or  an- 
other. 

In  Huff  V.  Donehoo,  109  Ga.  638,  34  &  E. 
1035,  it  was  held  that  owners  of  realty  abut- 
ting upon  an  existing  public  road  are  not 
entitled  to  damages  alleged  to  have  been  oc- 
casioned by  the  establishment  of  a  new  road 
which  does  not  touch  their  premises,  and 
that  this  is  true  though  the  order  for  laying 
out  the  new  road  may  have  been  granted 
upon  an  application  for  an  alteration  of  an 
old  road,  if,  as  matter  of  fact  the  portion  of 
the  latter  running  by  or  through  the  proper- 
ty of  such  owners  Is  by  the  express  terms  of 
such  order  left  open,  and  provision  is  there- 
in made  for  keeping  the  same  In  repair.  In 
the  opinion  It  was  said:  "If  every  landowner 
could  claim  damages  for  a  diminution  in  the 
market  value  of  his  property,  Incidentally  oc- 
casioned by  the  laying  out  of  a  new  public 
road  which  merely  attracted  travel  from  the 
road  running  by  or  through  his  land  and 
which  was  itself  kept  open  as  before,  end- 
less and  grievous  burdens  would  be  Imposed 
upon  our  taxpayers.  To  allow  such  damages 
would  be  stretching  the  constitutional  clause 
prohibiting  the  damaging  of  private  prop- 
erty for  public  purposes  without  compensa- 
tion to  an  extent  never  dreamed  of  by  the 
wise  men  who  framed  our  organic  law." 
There  Is  a  wide  difference  between  claiming 
damages  merely  because  a  new  road  Is  open- 
ed, which  may  attract  the  public  to  travel 
along  it  rather  than  along  the  old  road,  and 
removing  a  road  from  one  part  of  a  tract 
of  land  to  another,  by  opening  a  new  road- 
way through  it  by  condemnation,  and  aban- 
doning the  old  one.  Moreover,  in  the  deci- 
sion in  Huff  V.  Donehoo,  supra,  the  headnote 
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and  opinion  both  mention  the  fact  of  the 
keeping  open  of  the  old  road,  as  well  as  the 
new  one.   In  that  case. 

Pol.  Code  1895,  {  620,  declares  that,  on  ap- 
plication for  any  new  road  or  alteration  in 
an  old  road,  the  ordinary  shall  appoint  three 
commissioners  to  report  upon  its  utility  and 
mark  It  otit  Section  C22  provides  that  writ- 
ten notice  shall  be  given  to  all  persons,  their 
overseers  or  agents,  residing  on  land  through 
which  such  road  passes,  except  the  applicants 
for  the  road  or  alteration,  "that  they  may 
put  In  their  claim  for  damages  or  be  forever 
after  estopped."  The  proceeding  before  us 
is  based  on  the  act  of  1894,  which  has  been 
codified  in  section  4657  et  seq.  of  the  Civil 
Code  of  1895.  The  caption  of  that  act  was 
"to  provide  a  uniform  method  of  exercising 
the  right  of  condemning,  talking,  or  damag- 
ing private  property."  No  question  was  dla- 
tinctly  raised  or  argued  before  us  by  coun- 
sel as  to  the  form  of  procedure,  nor  as  to 
what  effect  the  passage  of  the  act  of  1894 
and  that  of  1900  (Acts  1900,  p.  CO)  bad  upon 
the  prior  law,  which  still  remains  in  the 
Political  Code  of  1895  (sections  622,  657). 
Nor  was  any  question  raised  as  to  whether.  In 
the  proceeding  to  alter  the  road,  a  claim  of 
damages  should  be  filed  in  a  case  like  this. 
Civ.  Code  1395,  {  4676,  declares  that  the  aa- 
sessors  a^rainted  under  it  shall  assess  the 
value  of  the  property  taken  or  used,  or  dam- 
age done,  and  shall  also  assess  the  conse- 
quential damages  and  consequential  benefits. 
If  the  laying  out  of  and  taking  land  for  the 
new  part  of  the  road  and  the  concurrent 
abandonment  of  the  old  part  is  substantially 
a  single  act  affecting  the  same  tract  of  land, 
all  the  results  of  that  act  working  benefit  or 
injury  to  the  market  value  of  the  land  should 
be  considered.  It  would  be  unjust,  ns  against 
the  claim  of  consequential  damages,  to  take 
into  view  the  greater  accessibility  and  gener- 
al benefit  to  the  land,  which  the  new  road 
may  give,  but  to  decline  to  consider  that  the 
reverse  might  be  true  because  of  the  effect 
on  an  Important  part  of  the  land  where  the 
houses  or  Improvements  were  situated.  This 
would  practically  apply  one  rale  In  favor  of 
the  county  authorities  and  another  against 
them. 

Whether  the  vacation  of  a  public  road 
alone  furnishes  ground  for  damages  in  favor 
of  an  owner  of  property  abutting  on  that 
part  of  it  which  is  to  be  vacated  has  produc- 
ed conflicting  views  on  the  part  of  text-writ- 
ers and  courts.  Some  of  the  decisions  may 
be  reconciled  by  a  reference  to  the  differ- 
ence in  the  language  of  the  statutory  or  con- 
stitutional provisions  in  force  in  the  Juris- 
dictions where  they  were  rendered.  Some 
are  irreconcilable.  Some  seek  to  draw  a  dis- 
tinction between  a  street  In  a  town  or  city, 
and  a  highway  in  the  country,  while  others 
declare  that,  as  to  constitutional  or  statutory 
proviglons  establishing  a  right  to  damages, 
there  is  no  such  legitimate  distinction.  On 
the   general    subject,    compare    Elliott,    on 


Roads  and  Streets  (2d  Ed.)  H  871-677;  16 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  402,  and  cita- 
tions. In  this  state,  see  Civ.  Code  1895,  I 
6729;  Pol.  Code  1896,  i  841;  Smith  v.  Floyd 
County,  85  Qa.  420,  11  S.  E.  850;  County  of 
Monroe  v.  Flynt,  80  Oa.  489,  6  S.  B.  173; 
White  Star  Line  Steamboat  Co.  v.  County  of 
Gordon,  81  Ga.  47,  7  S.  E.  231;  Millwood  v. 
Dekalb  County,  106  Ga.  743,  747,  32  S.  E. 
577;  Barfleld  v.  Macon  County,  109  Oa.  387. 
34  S.  E.  696;  Harris  County  v.  Brady,  115 
Ga.  767,  42  S.  E.  71;  Langley  v.  City  Coun- 
cil of  Augusta,  113  Ga.  699,  46  S.  E.  480, 
98  Am.  St.  Rep.  133;  Howard  ▼.  County  of 
Bibb,  127  Ga.  292,  66  8.  E.  418;  Marietta 
Chair  Co.  v.  Henderson,  121  Ga.  399,  49  S. 
E.  312,  104  Am.  St  Rep.  166.  The  case  be- 
fore us  does  not  require  a  decision  of  this 
question.  It  was  not  a  case  of  the  vacation 
of  a  highway  or  part  of  a  highway,  discon- 
nected from  any  taking  or  condemning,  but  a 
change  of  location  of  a  roadway  from  one 
part  of  a  tract  of  land  to  another.  Land 
was  to  be  condemned.  The  question  of  dam- 
ages, both  direct  and  consequential,  was  in- 
volved. The  depreciation  or  nondepreciation 
of  the  market  value  was  to  be  determined. 
The  Jury  should  have  been  allowed  to  con- 
sider all  the  elements  necessary  for  that  pur- 
pose. 

We  see  no  force,  however.  In  the  sugges- 
tion that  the  consequential  benefit  to  the  en- 
tire property,  which  may  arise  from  such  a 
change,  should  not  be  considered  in  connec- 
tion with  consequential  damages  which  may 
accrae  to  a  part  of  the  property.  It  is 
the  effect  on  the  value  of  the  property,  not 
merely  a  part  of  It,  which  Is  to  be  consider- 
ed. We  think  the  court  restricted  the  Jury 
too  closely  on  this  subject.  He  Informed 
them  that  "To  constitute  such  damages  [re- 
ferring to  consequential  damages]  it  must 
appear  that  the  injury  or  damage  resulting 
therefrom  was  directly  and  proximately 
caused  by  the  opening  of  the  road  and 
nothing  else."  The  last  expression,  "by  the 
opening  of  the  road  and  nothing  else," 
might  have  led  the  Jury  to  believe  that 
the  property  owner  had  no  right  to  damages 
which  might  arise  from  abandonment  of  the 
old  road  in  connection  with  the  opening  of  the 
new  one,  whether  or  not  it  affected  the  mode 
of  ingress  to  and  egress  from  the  residence, 
or  depreciated  the  value  of  the  property. 
Again,  he  stated  to  the  Jury  that  "the  county 
had  a  right  to  abandon  the  old  road  and  to 
open  the  new  road,  and  any  inconvenience  or 
trouble  that  might  result  to  the  owner  of  the 
land,  growing  solely  out  of  the  abandonment 
of  the  old  road,  would  not  be  an  element  of 
damages   recoverable  In  this  case." 

We  see  no  other  error  in  the  various  rul- 
ings complained  of  In  the  grounds  of  the  mo- 
tion for  a  new  trial  which  would  necessitate 
a .  reversal. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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JOTNEB  T.  JOTNEB. 

(Supreme  Court  of  Georgia.     July  27,  1908.) 

1.  DiVOBCE— FOIUEIQN  JlTOOMENT— SeBTICE  BT 
PCBUOATION— BRFOBCEMENT. 

The  husband  and  wife  being  domiciled  in 
Georgia^  the  husband  left  the  wife,  acquired  in 
good  faith,  after  a  lapse  of  five  years,  a  domicile 
m  Kansas,  and  obtained  in  that  state,  and  in  ac- 
cordance with  its  laws,  a  judgment  of  divorce  a 
yincnlo,  based  on  constructive,  and  not  actual, 
service  of  process  on  the  wife,  who  meanwhile 
remained  domiciled  in  Georgia  and  never  ap- 
peared in  the  action.  Held,  that  the  Kansas 
judgment  was  not  entitled  to  obligatory  enforce- 
ment in  Georgia  by  virtue  of  Civ.  Code  1895,  ! 
5237,  which  provides  that  records  and  judicial 
proceedings,  properlj  authenticated,  "shiUl  have 
such  faith  and  credit  given  them  in  every  court 
within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  which  they 
are  taken." 

SEd.  Note.— For  cases  in  point,  see  Cent.  Die 
.  17,  Divorce,  i  827%.] 

2.  Same— County. 

It  appearing  that  the  grounds  of  the  di- 
vorce, as  found  by  the  Kansas  court,  were  in  ac- 
cordance with  recognized  principles  underlying 
the  marriage  state,  and  that  notice  of  the  pend- 
ency of  the  salt  was  given  by  publication,  a  copy 
of  the  same  bein^  sent  by  mail  to  the  wife,  who 
had  reasonable  time  to  appear  and  defend,  but 
failed  to  do  so,  and  allowed  the  husband  to  ob- 
tain a  decree,  upon  the  faith  of  which  he  con- 
tracted a  subsequent  marriage,  it  is  proper  for 
our  courts,  on  the  nound  of  comity,  to  recognize 
the  validity  of  such  divorce;  it  not  appearing 
that  any  imposition,  fraud,  or  concealment  was 
practiced  by  the  husband  in  procuring  the  decree. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  Sf  827-829.] 

3.  Same— AxmoRT. 

Subsequently  to  the  rendition  of  the  Kansas 
decree  of  total  divorce,  the  wife  instituted  suit 
for  alimony  in  Georgia,  and  obtained  personal 
service  in  this  state  on  tlie  husband,  who  pleaded 
and  set  up  the  Kansas  judgment.  Held,  that  the 
wife's  suit  for  alimony  cannot  be  maintained, 
and  a  verdict  in  her  favor  must  be  set  aside. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Roselie  Joyner  against  B.  G.  Joy- 
ner.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Beversed. 

Boselle  Joyner,  hereinafter  called  the  wife, 
brought  an  action  for  alimony  against  B.  G. 
Joyner,  hereinafter  called  the  husband,  in  the 
superior  court  of  Fulton  county.  The  hus- 
band appeared  and  pleaded.  The  court  ren- 
dered judgment  in  favor  of  the  plaintlfC,  and 
the  husband  excepted;  one  of  the  grounds  of 
his  exceptions  being  ttiat  the  judgment  was 
without  evidence  to  support  It,  "because  the 
evidence  showed  that  defendant  had  been 
granted  a  divorce  from  plaintiff  by  a  court  of 
competent  jurisdiction,  to  wit,  the  district 
court  of  Sedgwick  county,  Kan.,  and  that  by 
said  judgment  plaintiff's  right  to  alimony  was 
barred."  The  record  discloses  the  following 
facts:  The  parties  were  married  in  Georgia 
in  1898,  where  they  both  resided  at  the  time, 
and  where  the  wife  continued  to  reside.  In 
1900  or  1901  the  husband  left  the  wife  at 
their  home  In  Atlanta,  Ga.,  ostensibly  to  go  to 
Hot  Springs,  Ark.,  for  his  Itealtb.     He  re- 


turned about  a  month  later  and  spent  two 
days,  learlng  a  second  time  and  taking  up 
his  domicile  at  Wichita,  Kan.  His  wife  was 
not  permitted  to  accompany  him.  In  1905  the 
husband  procured  a  total  divorce  in  the  dis- 
trict court  of  Sedgwick  county,  Kan.,  the 
place  of  his  domicile.  The  notice  of  the  pend- 
ency of  the  divorce  proceedings  was  by  publi- 
cation, a  copy  of  the  same  being  sent  to  the 
defendant  by  mail;  but  the  wife  did  not  ap- 
pear in  the  action.  Subsequently  the  husband 
married  again,  and  returned  to  Atlanta,  Ga., 
where  he  now  resides.  On  the  trial  of  the 
action  for  alimony,  the  husband  pleaded  the 
Kansas  divorce.  The  court  admitted  an  au- 
thenticated copy  of  the  proceedings  in  evi- 
dence, but  refused  to  recognize  the  same  as 
a  bar  to  the  wife's  right  to  alimony. 

Moore,  Gordon  &  Branch,  for  plaintiff  in 
error.  Francis  L.  Eyles,  for  defendant  In 
error. 

BECK,  J.  (after  stathig  the  facts  as  above). 
1.  In  the  case  of  Haddock  v.  Haddock,  201 
U.  S.  562,  26  Sup.  Ct.  525,  50  L.  Ed.  867,  Mr. 
Justice  White,  after  an  exhaustive  review  of 
the  authorities,  both  state  and  federal,  an- 
nounced the  opinion  of  the  majority  of  the 
court  in  the  following  language:  "The  hus- 
band and  wife  being  domiciled  In  New  York, 
the  husband  left  the  wife,  acquired  In  good 
faith,  after  a  lapse  of  years,  a  domicile  In 
Connecticut,  and  obtained  In  that  state,  and 
In  accordance  with  Its  laws,  a  ju^^ent  of 
divorce  based  on  constructive,  and  not  ac- 
tual, service  of  process  on  the  wife,  who  re- 
mained domiciled  in  New  Tork,  and  never  ap- 
peared in  the  action.  The  wife  subsequently 
sued  for  divorce  In  New  York  and  obtained 
personal  service  in  that  state  on  the  hus- 
band, who  pleaded  the  Connecticut  judgment. 
Held,  without  questioning  the  power  of  the 
state  of  Connecticut  to  enforce  the  decree 
within  Its  own  borders,  and  without  Intimat- 
ing any  doubt  that  the  state  of  New  York 
might  give  it  such  degree  of  efficacy  that  it 
might  be  entitled  to  in  view  of  the  public  pol- 
icy of  the  state,  that  the  Connecticut  decree, 
rendered  as  it  was  without  being  based  on 
personal  service  of  process  on,  and  therefore 
without  jurisdiction  over,  the  wife,  was  not 
entitled  to  obligatory  enforcement  In  the  state 
of  New  York  by  virtue  of  the  full  faith  and 
credit  clause  of  the  federal  Constitution." 
The  facts  in  the  Haddock  Case  are  very  sim- 
ilar to  those  In  the  case  at  bar,  and  the  opin- 
ion In  that  case  disposes  of  the  question  as 
to  whether  the  Kansas  court.  In  virtue  alone 
of  the  domicile  of  the  husband  in  that  state, 
had  jurisdiction  to  render  a  decree  against 
the  wife  which  was  entitled  to  be  enforced 
against  the  wife  In  this  state  In  and  by  virtue 
of  the  Constitution  and  laws  of  the  United 
States. 

But  it  is  contended  by  the  plaintiff  In  error 
that  section  5237  of  the  Civil  Code  of  Georgia 
of  1895,  which  provides  that  records  and 
Judicial  proceedings  properly  authenticated 
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"ahall  have  Bach  faith  and  credit  given  them 
tn  every  court  within  the  United  States  as 
tber  have  by  law  or  asage  In  the  conrts  of 
the  state  from  which  they  are  taken,"  makes 
it  obligatory  apon  the  courts  of  this  state,  In- 
dependently of  any  federal  law,  to  give  the 
Kansas  decree  the  same  efficacy  In  Georgia 
that  It  has  In  Kansas.  To  this  contention  it 
is  sufficient  to  reply  that  the  Ckxle  section  is 
a  literal  copy  of  a  federal  statute  (Rev.  8t 
D.  8.  J  906  ru.  8.  Oomp.  St  1901,  p.  677]), 
and  Its  inapplicability  to  a  question  like  the 
one  now  under  consideration  was  adjudicated 
in  Haddock's  Case,  supra.  As  was  said  by 
Mr.  Justice  McGay  In  McCauley  ▼.  Hargrores, 
48  6a.  GO,  16  Am.  St  Rep.  660:  "This  Is  not 
intended  to  exclude  such  defenses  to  the  Judg- 
ment as  Inquire  into  the  Jurisdiction  of  the 
court  tn  which  the  Judgment  was  given,  or 
such  as  Inquire  Into  the  right  of  the  state  it- 
self to  exercise  authority  over  the  person  or 
subject-matter."  In  the  present  case,  the 
Kansas  decree  was  rendered  without  being 
based  on  personal  service  of  process  on  the 
defendant  who  did  not  appear  in  the  action, 
and  the  court  rendering  the  decree  was  there- 
fore without  Jurisdiction  over  the  person  of 
the  defendant  The  only  instance  in  which 
a  Judgment  entitled  to  obligatory  enforce- 
ment in  other  states,  can  be  obtained  against 
a  nonresident  defendant  based  upon  con- 
structive service  of  process,  is  where  the  pro- 
ceeding is  one  In  rem,  and  the  res  is  wlthtai 
the  jurisdiction  of  the  court  rendering  the 
Judgment  Woodruff  v.  Taylor,  20  Vt  65. 
And,  as  was  pointed  out  in  Haddock's  Case: 
"A  suit  for  divorce,  brought  In  a  state  other 
than  the  domicile  of  matrimony,  against  a 
wife  who  Is  still  domiciled  therein,  is  not  a 
proceeding  in  rem  Justifying  the  court  to  en- 
ter a  decree  as  to  the  res,  or  marriage  rela- 
tion, entitled  to  be  enforced  outside  of  the 
territorial  Jurisdiction  of  the  court"  See,  al- 
so, Borden  v.  Fitch,  16  Johns.  (N.  Y.)  121,  8 
Am.  Dec.  225. 

2.  We  come  next  to  consider  the  question  as 
to  whether  the  Kansas  decree  should  be  given 
effect  in  Georgia,  not  because  of  the  statute 
above  referred  to,  but  because  of  the  comity 
between  the  states.  The  general  rule  govern- 
ing the  comity  of  nations  is  that  In  a  proper 
case  the  laws  ai^d  Judicial  proceedings  of  one 
state  win  be  enforced  In  another  state,  pro- 
vided they  do  not  involve  anything  Immoral, 
contrary  to  general  policy,  or  violative  of  the 
conscience  of  the  state  called  upon  to  give 
them  effect  Eubanks  v.  Banks,  34  Oa.  407. 
In  the  case  of  Cox  y.  Adams,  2  Oa.  158, 
Nlsbet  3.,  delivering  the  opinion,  said:  "The 
comity  of  nations  cannot  be  recognized  as 
capricious — as  depending  upon  arbitrary 
wlilms  or  tyrannic  Impulses.  It  has  grown 
Into  a  system  whose  sanctions  are  reason, 
religion,  and  the  common  Interests  of  all,  for 
the  violation  of  which  states  are  amenable 
to  the  imbUc  sentiment  of  the  world.  The 
rales  admitted  by  civilized  states  upon  this 
subject  are  founded  not  only  in  convenience. 


but  in  necessity.  Without  them  commerce 
could  not  exist  between  the  states.  •  •  • 
The  whole  system  of  agencies,  purchases  and 
sales,  mutual  credits,  and  transfers  of  ne- 
gotiable instruments  depends  upon  the  Jus 
gentium.  In  fact  nothing  so  much  distin- 
guishes ctvllized  from  savage  states  i^s  this 
comity  of  the  nations."  What  is  here  said, 
as  to  the  necessity  of  a  wise  and  uniform 
system  of  comity  between  the  states  as  re- 
gards trade  and  commerce,  la  equally  applica- 
ble to  the  subject  of  marriage  and  divorce. 
Especially  In  the  United  States,  where  from 
our  position  as  a  confederation  of  Independ- 
ent sovereignties,  contiguous,  but  each  with 
its  distinctive  municipal  law  of  divorce,  the 
necessity  for  such  a  rule  of  comity  becomes 
manifest  As  was  pointed  out  by  the  New 
Jersey  Court  of  Chancery  in  Felt  v.  FeU,  59 
N.  J.  Eq.  606,  45  Atl.  106,  48  Atl.  1071,  47 
L.  R.  A  646,  83  Am.  St  Rep.  612,  and  by 
Mr.  Justice  Holmes  in  his  dissenting  opin- 
ion In  Haddock's  Case,  supra,  the  result  of 
a  contrary  rule  would  be  to  bastardize  chil- 
dren supposed  to  be  the  offspring  of  lawful 
marriage,  and  to  make  the  relation  of  man 
and  woman  either  legitimate  or  adulterous 
as  they  happen  to  be  within  the  limits  of  one 
state  or  another.  Such  a  condition  of  the  law 
is  not  to  l>e  tolerated  any  further  than  is 
plainly  required  by  public  policy.  In  the 
case  of  Jackson  v.  Johnson,  84  Ga.  511,  89 
Am.  Dec.  263,  It  was  said  that  "comity  is 
reciprocity."  The  laws  of  Georgia  expressly 
permit  a  citizen  of  this  state,  whether  this  be 
the  domicile  of  matrimony  or  not  to  obtain 
a  divorce,  based  upon  constructive  service 
of  process,  against  a  nonresident  defendant 
Manifestly  It  was  intended  and  desired  that 
such  decrees  should  have  extraterritorial 
effect  Otherwise  it  would  be  necessary  for 
a  citizen  of  Georgia,  when  this  state  is  not 
the  domicile  of  matrimony,  In  order  to  ob- 
tain a  universally  valid  divorce  against  a 
nonresident  defendant,  to  seek  out  the  de- 
fendant and  sue  In  the  state  selected  by  the 
latter,  and  since  the  laws  of  most  states  re- 
quire the  plaintiff  to  be  domiciled  in  the 
state  where  he  seeks  a  divorce,  the  plaintiff 
would  be  compelled  to  abandon  his  residence 
In  Georgia  and  take  up  a  permanent  resi- 
dence in  the  domicile  of  the  defendant  It 
would  therefore  be  impolitic,  as  well  as  un- 
just to  lay  down  the  general  rule  that  the 
courts  of  this  state  will  never  recognize  a 
divorce  granted  in  another  state,  other  than 
the  domicile  of  matrimony,  based  on  construc- 
tive service  of  process  upon  the  defendant 
For  in  order  that  a  Georgia  decree,  rendered 
under  such  circumstances,  may  receive  rec- 
ognition in  other  states,  this  state  must  be 
ready  to  reciprocate,  as  far  as  public  policy 
will  permit  by  according  to  such  decrees 
rendered  In  other  states  a  like  degree  of  ef- 
ficacy In  this  state. 

On  the  other  hand,  it  would  be  equally  as 
unwise  and  unjust  to  lay  down  the  general 
rule  that  this  state  should  recognize  every 
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divorce  granted  in  anolher  Btate  against  de- 
fendants domiciled  In  Georgia,  regardless  of 
the  cause  for  which  the  divorce  was  sought 
or  the  manner  in  which  it  was  obtained.  It 
is  easily  conceivable  that  some  states  might 
grant  divorces  upon  grounds  not  recognized 
by  the  laws  of  Georgia,  and  in  violation  of 
the  public  policy  of  this  state.  As  was  said 
by  the  Supreme  Court  of  the  United  States 
in  Haddock's  Case,  supra:  "Under  the  rule 
contended  for,  it  would  follow  that  the  states 
whose  laws  were  the  most  lax  as  to  length 
of  residence  required  for  domicile,  as  to 
cause  for  divorce  and  to  speed  of  procedure 
concerning  divorce,  would  In  effect  dominate 
all  the  other  states.  In  other  words,  any 
person  who  was  married  in  one  state  [as  for 
example,  in  Georgia]  and  who  wished  to  vio- 
late the  marital  obligations,  would  be  able, 
by  following  the  lines  of  least  resistance, 
to  go  into  the  state  whose  laws  were  the 
most  lax,  and  there  avail  of  them  for  the 
purpose  of  the  severance  of  the  marriage  tie 
and  the  destruction  of  the  rights  of  the  other 
party  to  the  marriage  contract,  to  the  over- 
throw of  the  laws  and  public  policy  of  the 
other  states."  Another  effect  of  this  rule 
would  be.  In  many  cases,  to  violate  the  gen- 
eral principle  of  law  that  no  person  should 
be  deprived  of  property  without  due  process 
of  law;  that  is,  without  notice  and  a  reason- 
able opportunity  to  be  heard  in  his  oWn  be- 
half.  In  a  proceeding  in  personam,  no  Judg- 
ment against  a  defendant  Is  valid  unless  he 
has  tieen  actually  served  with  process  within 
the  territorial  limits  of  the  court's  Jurisdic- 
tion, or  has  voluntarily  appeared.  Pennoyer 
V.  Neff,  95  U.  8.  714,  24  L.  Ed.  B65.  In  pro- 
ceedings in  rem,  if  the  res  be  within  the 
court's  Jurisdiction,  "due  process  of  law" 
merely  requires  constructive  notice  to  be  giv- 
en to  the  defendant  by  publication;  actual 
notice  being  dispensed  with  on  the  theory 
that  the  owner  is  bound  to  Imow  where  his 
property  is,  and  that  he  will  be  informed  if 
any  peril  threatens  it  Doughty  v.  Doughty, 
27  N.  J.  E>].  315.  A  proceeding  for  divorce 
partalces  of  "the  nature  of  proceedings  in 
rem  rather  than  of  proceedings  in  personam; 
the  res  being  the  status.  *  *  *  At  the 
same  time,  these  causes  cannot  be  said  to  be 
altogether  proceedings  in  rem.  There  is  a 
personal  element  that  enters  into  them,  not 
found  in  suits  instituted  merely  to  subject 
or  affect  property.  •  ♦  •  It  results  there- 
fore that  these  causes  constitute  in  some 
measure  a  dividing  line  t>etween  proceedings 
strictly  in  rem  and  proceedings  strictly  in 
personam,  partalcing  in  part  of  the  nature  of 
each;  the  former,  however,  predominating. 
Hence  they  are  very  often  very  properly  de- 
nominated proceedings  quasi  in  rem."  Minor 
on  Conflict  of  Laws,  191.  "Accurately  spealc- 
Ing,  a  proceeding  in  rem  is  a  proceeding 
against  tangible  property,  and  actual  notice 
is  dispensed  with  on  the  theory  that  the  own- 
er Is  bound  to  Icnow  where  his  property  is 
and  what  is  being  done  with  it    It  is  mani- 


fest that  this  theory  cannot  tie  applied  to  the 
relation  of  husband  and  wife."  Doughty  v. 
Doughty,  27  N.  J.  Eq.  315.  Thus  ft  often 
happens,  where  the  only  notice  given  a  non- 
resident defendant  is  by  publication  In  a 
local  newspaper,  that  the  defendant  has  no 
knowledge  that  divorce  proceedings  are  pend- 
ing, the  plaintiff  is  granted  a  divorce  upon 
an  ex  parte  showing,  and  the  marital  rights 
of  the  defendant  are  destroyed  without  bis 
having  had  any  opportunity  whatever  to  de- 
fend those  rights.  And  "a  sentence  of  a 
court,  pronounced  against  a  party  without 
hearing  him  or  giving  him  an  opportunity  to 
be  heard,  la  not  a  judicial  determination 
of  his  rights,  and  is  not  entitled  to  resi>ect 
in  any  other  tribunal."  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  23  U  Ed.  914. 

The  laws  of  Georgia  recognize  the  neces- 
sity of  actual  notice  to  the  defendant  of  the 
pendency  of  the  divorce  proceeding,  and  re- 
quire such  notice  to  be  given,  where  tliat  is 
practicable,  by  mail  or  actual  service  of  no- 
tice, not  by  publication  merely.  Civ.  Code 
1S95,  fi  2432,  4978,  4979.  It  follows  from 
what  has  been  said  that  in  any  attempt  to 
lay  down  a  general  rule  of  comity  governing 
the  reception  and  enforcement  of  a  divorce 
granted  In  another  state,  not  the  domicile 
of  matrimony,  based  upon  constructive  serv- 
ice of  process  upon  the  defendant  in  this 
state,  a  delicate  regard  must  be  had,  as  far 
as  public  policy  will  permit,  for  the  rights 
of  the  plaintiff  who  has  acted  in  good  faith 
In  procuring  the  divorce,  and  of  innocent  par- 
ties who  have  dealt  with  the  plaintiff  upon 
the  faith  of  that  decree,  and  a  Just  regard 
had,  also,  for  the  rights  and  interests  of  the 
defendant 

Examining  the  facts  of  the  present  case, 
we  find  that  the  husband  left  Georgia,  the 
domicile  of  matrimony,  and  acquired  In  good 
faith  a  domicile  in  the  state  of  Kansas, 
where,  after  a  lapse  of  five  years,  be  ob- 
tained, in  accordance  with  the  laws  of  that 
state,  a  Judgment  of  divorce.  The  wife 
might  have  inquired  into  the  Jurisdiction  of 
the  court  granting  the  divorce,  and,  if  it 
had  appeared  that  the  plaintiff  had  not  ac- 
quired a  bona  fide  domicile  in  Kansas  at 
the  time  of  instituting  the  proceedings,  the 
decree  would  have  been  open  to  atta<^. 
Bell  V.  Bell,  181  U.  a  176,'  21  Sup.  Ct  551, 
45  L.  Ed.  804.  But  no  such  attack  was 
made,  and  therefore  we  are  bound  by  the 
recitals  of  that  decree.  As  to  the  grounds 
for  divorce  prescribed  by  the  laws  of  Geor- 
gia and  Kansas,  there  are  certain  points  of 
difference.  It  is  true.  The  Georgia  law  re- 
quires desertion  for  the  term  of  three  years, 
while  the  Kansas  statute  requires  only  one, 
and  the  Kansas  law  recognizes  one  ground 
for  divorce  not  recognized  by  the  laws  of 
Georgia,  viz.,  "gross  neglect  of  duty."  The 
grounds  for  divorce  alleged  by  the  husband 
In  the  Kansas  court  were  "gross  neglect  of 
duty"  and  "extreme  cruelty."  It  required 
no  argument  to  show  that  there  was  notlilnc 
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In  the  grounds  upon  Trhicfa  the  divorce  was 
granted  wliicli  violates  the  policy  or  con- 
science of  thla  state.  The  proceedings  In  the 
Kansas  court,  which  were  properly  authen- 
ticated, show  that  the  hnsband.  In  conformi- 
ty with  the  laws  of  Kansas,  placed  a  copy 
ot  his  x>etltlon,  together  with  a  copy  of  the 
pnblication  notice,  in  an  envelope,  which  he 
addressed  and  mailed,  postage  paid,  to  the 
wife  in  Atlanta,  Ga.  The  language  of  Mr. 
Vice  Chancellor  Pitney,  in  the  case  of  Felt 
T.  Felt,  57  N.  J.  Eq.  101,  40  Atl.  436,  is  es- 
pecially applicable  to  the  facts  of  the  pres- 
att  case :°  "We  have  not  here  to  deal  with  a 
case  where  the  ground  of  the  divorce,  as 
found  by  the  foreign  tribunal,  was  frivolous 
or  not  in  accordance  with  recognized  prin- 
ciples underlying  the  marriage  state,  or  with 
a  case  where  any  imposition,  fraud,  or  con-- 
cealment  was  practiced  upon  either  court 
Or  party.  •  •  •  we  are  bound  to  pre- 
sume that  the  finding  of  the  court  of  [Kan- 
sas] was  based  upon  sutBcIent  and  unassail- 
able evidence.  Hence  It  appears  that  no  In- 
justice was  done  the  wife."  And  under 
these  circumstances  we  are  of  opinion  that 
the  principles  of  comity  require  that  such 
decree  be  given  the  same  faith  and  credit 
in  the  courts  of  this  state  that  it  has  In  the 
state  in  which  It  was  rendered  In  apply- 
ing the  principle  of  comity  we  had  In  view, 
of  course,  the  fact  that  the  courts  of  the 
state  In  which  the  decree  was  rendered 
recognize  the  validity  of  and  give  eftect  to 
decrees  in  similar  cases  of  the  courts  of 
other  states.  Roe  v.  Roe,  52  Kan.  724,  35 
Pac.  808,  89  Am.  St.  Rep.  367. 

3.  The  rule  annonnced  in  the  third  head- 
note,  that  alimony  will  not  be  allowed  to  the 
wife  on  a  separate  proceeding,  after  a  total 
divorce  has  been  granted  at  the  instance  of, 
the  husband,  is  sustained  hy  the  weight  of 
antliority,  and  the  verdict  in  favor  of  the 
wife  most  therefore  be  set  aside.  14  Cyc. 
769;  Downey  v.  Downey,  98  Ala.  373,  13 
South.  412,  21  L.  R.  A.  677,  and  cases  cited. 

The  question  Is  not  made  in  this  case,  and 
we  do  not  make  any  ruling,  as  to  what  might 
be  the  wife's  rights  or  remedies  had  there 
been  in  this  state  property  of  the  husband, 
real  or  personal,  owned  by  him  at  the  time 
of  the  granting  of  the  decree  of  divorce, 
which  might  have  been  seized  and  adminis- 
tered hy  a  court  of  competent  Jurisdiction, 
in  proceedings  by  the  wife  to  subject  such 
property  to  her  claim  for  a  support  or  al- 
lowance In  the  nature  of  alimony  out  of  such 
property. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


J/MES  V.  DOUGLAS  COUNTY. 

(Sopreme   Court   of   Georgia.     Aug.   13.   1908.) 

CorxTiEs — CoNTBAOTs— Actions   on— Plead- 

ino. 

Under  the  law  now  embraced  In  Pol.  Code 

1895,  i  343,  and  in  view  of  the  construction 


placed  npon  the  provisions  of  section  527  of 
the  Code  of  1868,  relating  to  the  same  subject- 
matter,  by  this  court  in  Pritchett  v.  Inferior 
Court.  46  Ga.  462,  and  in  more  recent  cases 
where  the  rulins  in  that  case  has  been  follow- 
ed, a  petition  in  an  action  atrainst  a  county, 
founded  upon  an  alleged  contract,  is  not  good 
unless  it  affirmatively  avers  that  such  contract 
was  entered  upon  the  minutes  of  the  proper 
authorities  in  charge  of  the  financial  affairs  of 
the  county.  Milbum  v.  Glynn  County,  109  Oa. 
473,  34  S.  E.  848 :  Holliday  v.  Jackson  County, 
121  Ga.  SIO.  48  S.  E.  947;  Jones  v.  Bank  of 
Cumming  (Qa.)  62  S.  E.  68,  and  citations. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Douglas  Coun- 
ty; J.  J.  Kimsey,  Judge. 

Action  by  W.  A.  James  against  Douglas 
county.  Judgment  for  defendant.  Plaintiff 
brings  error.    Affirmed. 

James  brought  his  equitable  petition  against 
the  county  of  Douglas,  seeking  an  injunction 
against  the  enforcement  of  a  certain  tax  fl. 
fa.,  and  praying  judgment  for  the  sum  of 
$300,  alleged  to  be  due  him  as  fees  for  certain 
Bervlces  performed  by  him  as  an  attornfy  at 
law  under  a  contract  of  employment  by  the 
county.  It  was  alleged  that  petitioner  per- 
formed the  services  contemplated  under  the 
contract  of  employment,  and  that  the  county 
received  the  benefit  of  the  services  so  render- 
ed. It  does  not  appear  that  the  contract  was 
entered  upon  the  minutes  of  the  authorities 
having  charge  of  the  financial  affairs  of  the 
county,  nor  even  that  It  was  In  writing.  The 
petition  was  dismissed  upon  demurrer.  The 
injunction  had  been  previously  denied,  and 
the  question  as  to  whether  it  was  properly 
denied  Is  not  before  the  Supreme  Court,  as 
no  exception  to  the  ruling  of  the  superior 
court  upon  that  question  was  filed 

W.  A.  James,  for  plaintiff  In  error.  B.  G.. 
Griggs,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


KEHOB  V.  ROURKB. 
(Supreme  Court  of  Georgia.     Aug.    13,  1908.) 

1.  mtjnicipai,    cobfobations— conveta'nces 
— Validitt. 

Where  the  municipality  had  title  in  fee  to 
its  streets,  as  indicated  by  the  ruling  in  Savan- 
nah R.  Co.  V.  Shiels.  33  6a.  614.  and  statutes 
therein  cited,  and  the  mayor  and  aldermen  of 
the  city  of  Savannah,  by  an  appropriate  deed 
executed  January  12,  1898,  conveyed  a  certain 
portion  of  one  of  its  streets  covered  by  a  public 
dock  in  exchange  for  other  land  to  be  used  as 
a  street,  even  if  the  municipality  did  not  then 
have  charter  power  to  execute  such  deed,  the 
want  of  original  authority  was  saved  by  the 
confirmatory  act  of  August  23,  1905  (Acts  1905, 
p.  595).  and  the  grantee  by  virtue  of  the  con- 
veyance acquired  title  to  the  demised  premises. 
Marietta  Chair  Co.  v.  Henderson.  121  Ga.  40G, 
49  S.  E.  312.  104  Am.  St.  Rep.  156. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S  640.1 

2.  Sahe— Assessment  or  Dauaoes. 

The  fact  that  the  act  of  1905  (Acts  1905. 
p.  595)  did  not  provide  for  the  afisessing  of 
damages    did    not    render    it    unconstitutional; 
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there  beinx  a  iceneral  lawmaking  proTision  aa 
to  the  mode  of  assessinK  damases  to  adjacent 
property,  if  the  owner  be  entitled  thereto. 
8.  Samb— Obstbuotioh    of   Sibebt— Injuiio- 

TION. 

Where,  after  the  execution  of  inch  a  deed 
aa  described  in  the  first  headnote,  the  xrantee 
therein  named  inclosed  the  part  of  the  street 
so  conveyed  to  him  and  constructed  a  permanent 
marine  railway  thereon,  without  objection  from 
the  owner  of  an  abuttinK  lot,  or  any  attempt  to 
prevent  it,  a  subsequent  purchaser  of  the  land, 
after  the  permanent  obstruction  and  abandon- 
ment was  complete,  would  not  have  a  right, 
after  the  passage  of  the  act  of  1905  (Acts  1905, 
p.  595),  to  an  injunction  axainst  such  obstruc- 
tion. Nor  would  the  fact  that  the  structure  pro- 
jected over  the  line  of  the  lot  and  occupied  a 
portion  thereof  furnish  ground  for  the  injunc- 
tion against  the  maintenance  of  such  obstruc- 
tion. Under  the  facts  stated,  if  the  purchaser 
has  any  remedy,  it  is  not  by  injunction;  and  a 
proceeding  whidi  sought  only  such  remedy  was 
demurrable.    Marietta  Chair  Oo.  t.  Henderson, 

121  Ga.  406,  49  S.  B.  312,  104  Am.  St  Bep. 
156. 

4.  Canoeixatioh  or  Irbtbumsntb— Pabtiks. 

The  city  of  Savannah  is  a  necessary  party 
to  an  application  to  cancel  such  a  deed  as  is 
referred  to  in  the  first  headnote.  Savannah  By. 
Co.  V.  Atkinson,  94  Ga.  780.  21  8.  E.  1010; 
Mayor  of  Macon  v.  Harris,  78  Ga.  428:  Hope 
y.  Gainesville,  72  Ga.  246;    Palmer  t.  Inman, 

122  Ga.  229.  60  S.  E.  86. 

5.  IMJTJHCSTION — Pabtibs  Ektitlkd. 

For  an  unauthorized  interference  with  the 
employes  of  a  lessee  of  real  property,  while  en- 
gaged In  the  service  of  their  employer,  the  land- 
lord has  no  right  to  enjoin  such  interference. 
Coney  &  Parker  v.  Brunswick  Steamboat  Co.. 
116  Ga.  222,  42  S.  B.  49a 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Chatham  Coun- 
ty;   Geo.  T.  Cann,  Judge. 

Arctlon  by  William  Kehoe  against  John 
Bourke.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

O'Connor,  O'Byme  &  Hartridge,  for  plain- 
tiff In  error.  Osborne  &  Lawrence,  Adams  & 
Adams,  and  John  P.  Bourke,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


BBOWN  T.  ATLANTA,  B.  ft  A.  B.  CO. 

(Supreme  Court  of  Georgia.     Aug.  12,   1908.) 

1.  PI.EADINO— Petition  —  Ascbnomknt  —  Ah- 

SWEB. 

While  a  defendant  may  file  an  answer  to 
an  amendmAit  to  the  petition  in  a  case,  admit- 
ting or  denying  material  allegations  in  the  same, 
or  stating  why  he  can  neither  admit  nor  deny 
them,  he  is  not  required  to  file  an  answer  to 
the  amendment,  and  bis  failure  to  do  so  does 
not  authorize  the  court  or  jury  to  treat  the  al- 
legations in  the  amendment  as  being  admitted. 
Hudson  V.  Hudson.  119  Ga.  687,  46  S.  B.  874. 

2.  BAHJtoADS— Sale. 

Upon  the  controlling  question  raised  in  the 
record,  this  case  is  ruled  by  the  decision  in  the 
case  of  Hawkins  v.  Central  of  Georgia  Bailway 
Company,  119  Oa.  159,  46  S.  B.  82. 
(SyUaboB  by  the  Court) 

Brror  from  Superior  Court,  Ben  Hill  (boun- 
ty;   U.  V.  Whipple,  Judge. 
Action  by  J.  P.  Brown  against  the  Atlanta, 


Birmingham  ft  Atlantic  Ballroad  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Affirmed. 

B.  Wall  and  B.  W.  Byman,  for  plalntifl  In 
errw.  Bosser  &  BrandMi,  J.  L.  Sweat,  and 
Haygood  ft  Gatta,  for  defendant  In  error. 

BBCE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


COBBIN  r.  SHIYBB  et  al. 
(Supreme  Court  of  Georgia.     Aug.   15,   1908.) 

1.  EXBCITTOBB  AITO   ADHUTISTBATOBS— AlXOW- 
ANOB  TO  WlOOW— GORVXTAHOE  BT  WIDOW — 

Bights  ov  Heibs. 

A  petition  in  a  suit  brought  to  recover  an 
undivided  Interest  In  certain  lands,  alleging 
that  the  land  bad  belonged  to  the  estate  of  a 
named  decedent  and  had  been  set  apart  as  a 
year's  support  for  the  widow  and  the  minor - 
children  of  the  decedent  that  the  widow,  after 
the  setting  aside  of  a  year's  support  sold  and 
conv^ed  the  lands  to  a  named  party,  and  that 
the  latter  bad,  in  turn,  conveyed  the  property 
to  his  vendee,  states  no  cause  of  action  entitlinic 
the  petitioner  to  recover  against  those  who  de- 
rive title  from  the  vendee  of  the  widow,  where 
the  plaintiff  in  the  suit  relies  for  a  recovery 
upon  the  fact  that  he  was  one  of  the  minor 
children  of  the  decedent  and  the  widow  at  the 
time  of  the  setting  apart  of  the  year's  support, 
but  has  since  married ;  th^  being  no  allegation 
in  the  petition  that  the  sale  of  the  land  by  the 
widow  was  for  purposes  other  than  those  con- 
templated by  the  statute  creating  the  right  of  a 
Sear's  support  for  tiie  family  of  the  decedent. 
(Uler  y.  Miller.  106  Ga.  312,  31  S.  B.  186: 
Howard  v.  Pope,  109  Ga.  259.  34  S.  E.  301 : 
Bridges  V.  Barbree,  127  Ga.  679,  56  8.  Bi  10^. 

2.  Same. 

As  the  petition  in  this  case  stated  no  cause 
of  action  against  the  defendants,  the  court  erred 
in  overruling  «  general  demurrer  thereto. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Mitchell  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  Minnie  Shiver  and  others  against 
Etta  Corbin.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Beveraed. 

Bennet  ft  Cox,  for  plalntifl  In  error.  I. 
A.  Bush,  for  defendants  In  error. 

BECK,  J.  Juc^cment  reversed,  All  the 
Justices  concur. 


TOWN   OF    PBLHAM    et   al.    v.    PELHAM 

TELEPHONE  CO.  et  al. 
(Supreme  Court  of  Georgia.     Aug.  17,  1908.) 

1.  Telegbafus  and  Telephones  —  Use  of 
Streets— MuNtciPAL  Assent— Evidence. 
Express  municipal  assent  to  the  occupation 
of  a  city's  streets  by  a  telephone  company  can 
only  be  shown  by  formal  municipal  action,  and 
not  by  mere  general  declarations  of  witnesses 
that  such  municipal  assent  was  given.  Parol 
statements  of  witnesses  that  certain*  improve- 
ments were  made  or  work  was  done' "with  the 
full  knowledge  and  consent  of  the  mimicipal 
authorities  of  said  town,  including  the  mayor 
and  council  of  said  town,"  and  that  a  telephone 
company  had  established  and  maintained  in  the 
town  a  telephone  system,  with  poles,  wires,  and 
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other  fixtures  In,  on,  and  orer  the  streeti,  "ell 
br  the  consent  of  the  municipal  authorities  of 
said  town,"  and  that  a  witness,  who  has  been 
a  member  of  the  town  council  and  of  a  com- 
mittee, thereof,  has  designated  and  pointed  out 
in  the  streets  of  said  town  where  to  locate  the 
poles  and  wires,  "receiving  his  authority  to  do 
so  from  the  town  council  of  said  towu  in  reKU- 
lar  meetinKs,"  and  other  like  statements,  were 
not  admissible  in  evidence. 

2.  Trial  —  RECKPiioK    or    Hvidencb  —  Evi- 

DENCX  ADHISSIBIJI  FOB  SFXCIAI.  PuBPOBE. 

Even  if  some  of  the  testimony  admitted 
over  objection  was  competent  as  tendinK  to  raise 
an  estoppel,  it  does  not  appear  whether  the 
coart  considered  the  testimony  for  that  purpose, 
or  to  show  an  express  municipal  grant;  and, 
as  the  record  does  not  show  it  was  so  restricted, 
on  another  hearing  Its  admissibility  to  establish 
an  estoppel  may  be  passed  on  by  the  court 

3.  A^EAx  AND  Bbbob— Review— ADHiaaioR 
je^EviDENCE— Pbejudioial  EmtcT. 

Material  evidence  having  been  erroneously 
admitted,  which  may  have  played  an  important 
part  in  afCecting  the  deciaion  of  the  presiding 
judge,  the  Judgment  la  reversed,  and  direction 
given  that  a  new  trial  be  had  upon  proper  evi- 
dence^ 
(SriiabTia  by  the  Court) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; W.  N.  Spence,  Judge. 

A<:tlon  between  the  town  of  Pelham  and 
others  and  the  Pelham  Telephone  Company 
and  others.  Prom  the  judgment,  the  town  of 
Pelham  and  others  bring  error.    Reversed. 

Davis  &  Merry,  for  plaintiffs  in  error.  J. 
3.  Hill  and  Pope  &  Beamet,  for  defendants  In 
error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur. 


BOSWELL  et  al.  v.  OILLEN. 
(Supreme  Court  of  Oeorgia.     Aug.  15,   1908.) 

L  COMFBOiaBB   AND    SeTTI,EXENT  —  BiNDINO 
EVFECI. 

Where  an  agreement  for  the  compromise  of  a 
pending  cause  is  made  by  a  party  and  his  coun- 
sel on  the  one  hand,  and  by  the  counsel  of  the 
opposite  party  and  ratified  by  his  client,  where- 
by one  of  the  parties  is  to  do  certain  acts,  such 
agreement  upon  performance  or  offer  to  perform 
according  to  its  terms  within  a  reasonable  time, 
becomes  binding  on  the  parties,  and  puts  an  end 
to  the  original  subject-matter  of  the  controversy. 
Parker  v.  Riley,  21  Ga.  427. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Compromise  and  Settlement  §  66.1 

2.  Sakb— Aqbekmert  iit  Pabol. 

Such  an  agreement  need  pot  be  in  writing. 
8  Oyc.  513. 

3.  Same. 

The  mie  of  court  that  no  consent  between 
attorneys  or  parties,  if  denied,  will  be  enforced, 
if  not  in  writing,  has  no  application  to  an  oral 
agreement  and  compromise  of  a  pending  suit 

4.  Sams— CoRBiDEBATioR. 

The  settlement  of  doubtful  issues  involved 
in  a  i>eiiding  cause  is  a  sufficient  consideration 
to  support  an  agreement  of  settlement  and  com- 
promise. Watkins  v.  Watkina,  24  Oa.  402; 
Belt  V.  Lasenby.  126  Ga.  772;  56  S.  B.  81. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  10,  Compromise  and  Settlement  St  36-38.1 

5.  Saics— PucADiRO  IS  Bab. 

Where,  in  a  claim  case,  the  plaintiff  in  fl. 
fa.  and  the  claimant  orally  agree  to  settle  the 


Issues  In  the  pending  case,  by  the  terms  of 
which  settlement  the  claimant  is  to  pay  one- 
half  of  the  coats  and  a  certain  amount  of  money 
to  the  plaintiff,  and  trtmsfer  to  the  plaintiff  a 
certain  bond  for  title,  upon  the  performance  by 
the  claimant  of  the  conditions  imposed  upon 
him,  or  an  offer  to  perform  by  him  within  a 
reasonable  time,  such  agreement  and  settlement 
may  be  pleaded  in  bar  of  the  further  prosecution 
of  the  case. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig, 
vol.  10,  Compromise  and  Settlement  (  54.] 

6.  TBIAI/— BXHABKB  OF  COTJBT. 

It  Is  not  error,  after  the  evidence  has  been 
closed,  and  counsel  for  plaintiff  moves  for  the 
direction  of  a  verdict,  stating  as  a  ground  there- 
for that  the  settlement  relied  on  by  claimant 
was  without  cottsldetatlon  and  would  not  be 
binding,  for  the  court  In  mling  on  the  motion, 
to  say:  "Yes:  It  would  be  binding.  If  a  man 
makes  a  settlement  he  ought  to  be  made  to 
stick  to  It" 

7.  CONTIRirANCB— Obounds. 

The  court  is  not  bound  to  suspend  the  trial 
of  a  case  to  enable  a  litigant  to  procure  addi- 
tional evidence.  Zipperer  v.  Savannah,  128  Qa. 
135,  67  S.  B.  811. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  10,  Continuance,  |  58.1 

8.  Appeal  and  Ebbob— AssiaNKENTS  or  Eb- 

BOB. 

An  assignment  of  error  on  an  excerpt  from 
a  charge,  where  the  quoted  excerpt  is  only  a 
fragment  of  a  sentence  to  the  effect  that  if  the 
jury  should  find  certain  facts,  without  stating 
their  legal  effect  or  significance,  and  concluding 
with  the  word,  "etc.,"  is  too  indefinite  to  present 
any  question  for  adjudication.  Holland  v.  Wil- 
liams, 126  Ga.  617  (2),  55  S.  E.  1023. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal   and  Error,  SS  S013-3016.] 

9.  TBiAi>-ExcEPnoNB  TO  Chaboe. 

A  general  exception  to  the  charge  of  the 
court  in  its  entirety  is  sustainable  only  where 
the  whole  charge  is  erroneous.  Reedy  v.  Brun- 
ner,  60  Ga.  108. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46.  Trial,  i  680.1 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Greene  (boun- 
ty;   H.  G.  hewia.  Judge. 

Action  by  A.  J.  and  E.  R.  BoBwell  ^gainst 
T.  D.  Gllien.  Judgment  for  defoidant,  and 
plaintiffs  bring  error.    Affirmed. 

Jas.  Davison,  for  plaintiffs  in  error.  Sam- 
uel H.  Sibley,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


HBARN  et  al.  v.  CIiARB  et  al. 

(Supreme  Court  of  Georgia.     Aug.   16,  1908.) 

1.  CoBPOBATiOR  —  Actions  —  Pasties  —  Who 

ABB    STOOKHOLDEBS. 

Persons  are  not  parties  to  litigation  solely 
by  reason  of  the  fact  that  one  of  the  parties 
thereto  is  a  corporation  of  which  such  persons 
are  stockholders.  Blackman  v.  Central  R.  Co., 
58  Ga.  189. 

2.  Same— Reoeivebb— Removal. 

Where,  upon  a  petition  duly  filed,  the  as- 
sets of  a  corporation  have  been  placed  in  the 
hands  of  receivers,  no  one  can  have  a  hearing 
of  his  petition  in  such  litigation,  in  aid  of  the 
original  petition,  asking  for  injunctions,  a  re- 
moval  of   the  receivers,  and   the   appointment 
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of  others  In  their  stead,  and  for  other  relief, 
before  becominx  a  party  to  such  litigation. 
Branan  v.  Baxter.  122  Ga.  222.  50  S.  E.  45; 
Bradford  t.  Cooledge.  103  Ga.  753.  30  S.  £. 
579;  Citizens'  Bank  v.  Hubbard.  70  Ga.  411; 
McDongald  t.  Hall.  8  Ga.  174:  Civ.  Code  1895. 
i  4903. 
S.  Same. 

In  an  equity  cause,  in  which  receivers  had 
been  appointed,  some  who  were  parties  to  the 
cause  and  some  who  were  not  jointly  filed  a 
petition,  which  they  prayed  should  be  filed  as  an 
equitable  proceeding  therein  in  aid  of  certain 
exceptions,  motions,  and  other  proceedings  al- 
ready pending,  and  also  for  other  relief  in  the 
cause.  The  court  granted  a  rule  nisi,  in  which, 
among  other  things,  it  was  ordered  that  "said 
petition  be  filed  in  accordance  with  the  prayer 
thereof,  and  that  respondents  show  cause,  as 
hereinafter  provided,  why  the  same  should  not 
be  allowed  as  an  amendatory  or  ancillary  pro- 
ceeding as  prayed  for."  Upon  a  demurrer  set- 
ting up,  among  other  grounds,  a  misjoinder  of 
parties  in  such  petition,  the  presiding  judge 
dismissed  it.  Heti,  that  there  was  no  error  in 
such  ruling. 
4.  APPEAL  AND   Ebbob— Review. 

A  misjoinder  of  parties  being  sufficient  to 
uphold  the  judgment  dismissing  the  petition,  it 
is  unnecessary  to  pass  upon  the  other  grounds 
of  demurrer. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;   U.  V.  Whipple,  Judge. 

Acticm  by  Samuel  Hearn  and  others 
against  Sydney  Clare  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

R.  L.  Berner,  Crovatt  &  Whitfield,  and 
Ilaygood  &  Cutts,  for  plaintiffs  In  error.  E. 
Wall,  Hal  Lawson,  L.  Kennedy,  B.  W.  Ry- 
man,  Eason  &  Bull,  and  O.  H.  Elkins,  for 
defendants  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


PULLBRIGHT  v.'NEELT. 
(Supreme  Court  of  Georgia.     Aug.  18,   1908.) 

1.  New    Tbiai^-Pboceedinos   to    Pbocdbe — 
Specification  of  Ebbob— Suppiciency. 

An  assignment  of  error  in  a  motion  for  a 
new  trial,  complaining  of  the  admission  or  rejec- 
tion of  evidence,  is  not  vnlid  when  such  evidence 
is  not  literally  or  in  substance  set  forth  in  the 
motion  or  attached  thereto  as  an  exhibit. 

2.  Evidence— Self-Sebvino    Declabations. 

Upon  the  trial  of  a  complaint  for  land,  evi- 
dence of  a  declaration  made  by  the  defendant, 
while  in  possession  thereof,  that  the  purchase 
by  him  of  the  dower  interest  therein  made  his  ti- 
tle to  such  land  complete,  as  he  had  previously 
acquired  and  then  owned  the  reversionary  inter- 
est, was  inadmissible  in  his  behalf,  where  no 
question  as  to  prescriptive  title  or  adverse  pos- 
session was  involved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  f  1078.] 

3.  Witnesses  —  Competency  —  Tbansactions 
with  Decedent. 

Under  the  facts  of  this  case,  the  defendant 
was  not  a  competent  witness  to  testify  that  the 
deceased  grantor  of  the  plaintiff  executed,  in  her 
capacity  as  executrix  of  an  estate,  a  deed  to  the 
defendant  to  the  land  for  which  suit  was  brought. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  50,  Witnesses,  g  (>93.] 


4.  TbiaIt-Instbuctions— iNyABioH  OF  Prov- 
ince OF  JUBY. 

The  court  charged  the  jury  as  follows:  "I 
charge  you  that  in  this  case  there  is  no  evidence 
contradicting  the  testimony  of  Mrs.  Carter,  and 
that  the  deed  to  her  and  Annie  (Tarter  wta  sign- 
ed by  Oscar  Carter,  Mr.  and  Mrs.  Burdell,  and 
Mr.  and  Mrs.  Butler,  and  no  evidence  contra- 
dicting her  testimony  that  the  power  of  attorney 
to  Heman  H.  Perry  was  signed  by  Edward  A. 
Carter.  I  charge  you,  therefore,  that  in  this 
view  of  the  case  you  must  find  that  the  plaintiflE 
is  entitled  to  recover  an  undivided  four-fifths  in- 
terest." The  court  also  charged  the  jury:  "The 
only  conflict  in  the  evidence,  as  to  the  deed  of 
Mrs.  Carter  and  Annie  Carter,  relates  to  the 
question  as  to  whether  Edward  A.  Carter  signed 
the  power  of  attorney  to  H.  H.  Perry,  authoriz- 
ing him,  as  attorney,  to  convey  the  remainder  in 
this  land  to  Mrs.  Carter  and  Annie."  The  evi- 
dence in  this  case  was  such  that  the  question  a» 
to  whether  or  not  a  deed  and  a  power  of  attor- 
ney of  the  kind  referred  to  were  executed  and 
delivered  by  the  parties  named  was  one  for 
determination  by  toe  jury,  and  the  giving  of  the 
charges  above  quoted  constituted  error. 

[Ed.  Note.— Eor  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  H  420-435.] 

5.  Estoppei^-Equitablb  Estopfei.  —  Incoh- 
8istency  of  conduct  and  claims. 

The  application  in  the  name  of  the  defend- 
ant that  he  be  appointed  guardian  of  the  prop- 
erty in  question,  as  the  property  of  the  grantor 
of  the  plaintiff,  and  the  onler  of  the  ordinary 
appointing  him  as  such  guardian,  and  an  order 
of  the  ordinary  authorizing  him  as  such  guard- 
ian to  rent  such  property,  were  admissible  in 
evidence,  under  the  facts  of  this  case:  and  the 
court  committed  no  error  in  giving  the  charge 
complained  of  relative  to  estoppel  as  arising  by 
reason  of  such  application  and  orders. 

6.  Ejectment— Vebdict. 

Under  the  facts  of  this  case  it  was  error  to 
charge  the  jury  that  if  they  should  find  for  the 
defendant,  the  form  of  their  verdict  would  be: 
"We,  the  jury,  find  the  land  sued  for  to  be  the 
land  of  the  defendant" 

7.  Same— Right  of  Actioh— Title  to  Sup- 
POBT  Action. 

Where  a  testator,  who  held  property  be- 
longing to  some  of  his  children  under  a  trust 
deed,  directed  in  his  will  that  all  of  this  property 
and  his  property  be  equally  divided  between  his 
widow  and  all  of  his  children,  and  that,  if  any 
child  owning  an  interest  in  the  property  under 
the  trust  deed  should  take  such  interest  there- 
under, the  property  belonging  to  the  testator's- 
estate  be  so  divided  that  such  child  should  re- 
ceive nothing  from  his  estate  until  each  child 
not  owning  any  property  under  the  trust  deed 
should  receive  from  his  estate  an  amount  equal 
to  that  received  by  such  child  under  the  trust 
deed,  and  directed  that  as  each  of  his  children 
became  of  age  one  share  be  assigned  to  such 
child,  and  that  in  doing  so  an  allowance  be  made 
for  tlie  education  of  those  under  age,  in  addition 
to  an  equal  share,  and  where  there  was  evidence 
that  all  except  the  youngest  of  the  legatees  re- 
ceived from  the  estate  all  that  they  would  be  en- 
titled to  if  a  proper  distribution  had  been  made 
according  to  the  provisions  of  the  will,  and  that 
the  only  property  left  was  the  reversionary  in- 
terest in  land  in  which  the  widow  bad  taken 
dower,  which  interest  was  no  more  than  such 
youngest  legatee  would  be  entitled  to  if  such  dis- 
tribution had  been  made,  held,  that  if  such  re- 
versionary interest  was  not  assigned  to  her  by 
the  executors,  or  by  the  court,  or  conveyed  to 
her  by  the  other  legatees,  and  she  had  never  been 
in  possession  of  such  land,  the  grantee  of  the 
youngest  legatee,  by  reason  of  such  proof  alone, 
even  though  the  executors  were  dead  and  many 
years  had  elapsed  since  the  death  of  the  testa- 
tor, could  not  maintain,  after  the  death  of  the 
widow,  a  statutory  complaint  for  such  land 
against  one  of  the  legatees. 
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&  BiCUK. 

A  plaintiff  in  ejectment,  or  in  a  statatory 
complaint  for  land,  must  recover  on  the  Btrenfth 
o!  his  own  title. 

lEd.  Note. — ^For  cases  in  point,  see  Cent  Dlfr 
ToL  IT,  Biectment,  if  16-20.] 

^  SAMS— FORX  or  Action. 

The  form  of  action  in  tbia  eaae  was  a  statu- 
torr  complaint  for  land. 
1(K  Same— iNSTBUonoNS. 

Under  the  facta  of  this  case,  the  charge  of 
tbe  eonrt  relative  to  presumption  of  assent  on 
the  part  of  the  executors  was  inapplicable. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Statutory  complaint  for  land  between  H.  J. 
Fallbrlgbt,  executor,  and  R.  C.  Neely.  From 
the  Judgment,  Fullbrlght  brings  error.  Re- 
versed. 

Brioson  &  Davifl,  Phil  P.  Johnston,  and  H. 
J.  FuUbrigbt,  for  plaintiff  In  error.  Lamar 
4  Callaway,  for  defendant  In  error. 


HOLDBN,  X    Judgment  reversed. 
Jostices  concur. 


All  the 


LAY  v.  NASHVILLE.  C.  ft  ST.  L.  BY.  CO. 

(Supreme  Court  of  Georgia.     Aub.  IS,   1908.) 

L  Xeougence — What  Law  Govkbrs — Com- 
mon Law — Pbesumptionb — Followino  De- 
cisions at  Otheb  States. 

Where  suit  is  brouKht  in  this  state  to  re- 
cover damages  for  personal  injuries  sustained  in 
the  state  of  Alabama,  the  rigbts  of  the  parties 
as  to  the  merits  of  the  case  are  to  be  deter- 
mined by  the  law  of  Alabama;  and,  where  no 
Ftacute  of  that  state  is  pleaded  or  shown,  it 
will  be  presumed  that  the  common  law  is  in 
force  there.  While  the  courts  of  this  state  will 
follow  the  decisions  of  a  sister  state  in  constm- 
ioK  the  statutes  thereof,  they  are  not  bound  by 
the  interpretation  placed  upon  the  common  law 
by  the  courts  of  other  states. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Netclicence,  i  2;  vol.  20,  Evidence,  t 
101;  vol.  10.  Common  I^aw,  I  14;  vol.  13. 
Conrta.  i  322.] 

2.  Uasteb  and  Sebvant— Injubies  to  Sebv- 
akt— llabiutt  of  master. 

In  the  present  case,  no  statute  of  the  state 
of  Alabama  havinx  been  pleaded,  tbe  rights  of 
the  parties  as  to  tbe  merits  of  the  controversy 
were  dependent  upon  the  common  law  of  master 
and  servant,  the  general  principles  of  which,  as 
applicable  to  the  case,  are  embodied  in  Civ. 
Code  1895,  SI)  2611.  2612. 

3.  Sake— I  NSTBXJcnoNB— Questions  fob  Jubt 

— PaOCEDUBE. 

Upon  the  trial  of  a  case  in  this  state,  found- 
ed upon  a  cause  of  action  oriKinatine  in  an- 
other state,  the  procedure  of  this  state  governs. 
A  statute  of  this  state  prohibits  the  trial  judge 
from  expressing  or  intimating  to  the  jury  his 
opinion  of  what  has  or  has  not  been  proved, 
and  makes  a  violation  thereof  absolute  cause 
for  a  new  trial.  Civ.  Code  1895,  t  4334.  It 
has  been  repeatedly  held  by  this  court  that  an 
instruction  to  the  jury  that  certain  facts  do  or 
4o  not  constitute  negligence  is  a  violation  of 
•och  statute.  Accordingly,  on  tbe  trial  of  an 
action  brought  In  this  state  by  a  brakeman  of 
a  railway  company  to  recover  damages  for  per- 
•onal  injuries  sustained  in  Alabama  on  account 
of  the  alleged  nei^ligence  of  the  defendant  com- 
pany in  the  construction  and  maintenance  of 


an  overhead  bridge  across  its  track.  It  was  er- 
ror, requiring  the  grant  of  a  new  trial,  for  the 
judge  to  give  the  jury  the  following  instruc- 
tions: "If  they  [the  company]  should  erect  it 
[the  bridge]  so  low  that  the  parties  passing 
under  it  on  tbe  cars,  the  brakemen,  cannot 
avoid  the  danger  by  bending  or  stooping,  then 
it  would  be  negligence:  *  *  *  otherwise  it 
would  not  be  so,"  and  "It  many  railroads  ab- 
stain from  their  use  [the  use  of  whipping  cords, 
or  telltales]  the  failure  to  use  them  is  not  negli- 
gence ;  and  their  use  by  a  majority  of  rail- 
roads does  not  require  all  railroads  to  use  them, 
nor  impute  negligence  on  account  of  the  failure 
to  use  them."  The  fact  that  substantially  the 
same  language  may  have  been  used  by  the  Su- 
preme Court  of  Alabama  in  delivering  an  opin- 
ion did  not  authorize  tbe  trial  judge  to  embody 
it  in  his  charge.  Southern  Cotton  Oil  Co.  v. 
Skipper,  125  Ga.  368(8).  54  S.  B.  110.  and 
citations. 

4.  Same. 

None  of  the  other  instructions  excepted  to 
was  erroneous  for  any  of  the  reasons  assigned. 

5.  Affeai.  and  Ebbob— Absionmbnt  of  Eb- 
BOB — Sufficiency. 

An  assignment  of  error  was  not  well  made 
which  was  to  the  effect  that  tbe  court  erred  in 
admitting  in  evidence,  over  plaintiff's  objection 
(which  was  stated),  "three  law  books  purporting 
to  be  Reports  of  the  Supreme  Court  of  Ala- 
bama, and  to  introduce  in  evidence  three  cases 
reported  therein,  to  wit  tbe  case  of  Liouisvilie  & 
Nashville  Railroad  Company  v.  Hall,  87  Ala. 
708-725,  6  South.  277.  4  L.  B.  A.  710,  18  Am. 
St.  Bep.  84.  Same  Railroad  v.  Hall.  91  Ala. 
112-124,  8  South.  371,  24  Am.  St  Rep.  863. 
and  Same  Railroad  v.  Banks,  104  Ala.  608-519. 
16  South.  547."  A  ground  of  a  motion  for  a 
new  trial  should  either  be  complete  in  itself, 
or  rendered  so  by  an  exhibit  to  the  motion. 

[Ed.  Note.-r-For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fji  3010-3012.] 

6.  Mabteb  and   Sebvant  —  Injubt  to   Em- 

In  view  of  the  decision  rendered  in  Stirk 
v.  Central  B.  Co..  79  Oa.  495.  5  S.  B.  105,  and 
especially  as  no  point  was  made  as  to  variance 
between  tbe  allegations  of  the  petition  and  the 
proof  submitted  by  tbe  plaintiff,  we  cannot  say 
that  the  evidence  in  tbe  present  case  demanded 
the  verdict  found  in  favor  of  the  defendant 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  by  Ladd  Lay  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Ballway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Beversed. 

Arnold  &  Arnold,  J.  Z.  Foster,  and  Har- 
vey Hill,  for  plaintiff  *in  error.  Brown  & 
Spurlock  and  Payne  &  Payne,  for  defendant 
in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


HUTCHESON  v.  MANSON,  Ordinary. 

(Supreme   Court  of  Georgia.     Aug.   13,  1908.) 

Mandamus— To  Obdinaby— When  Gbanted, 
The  fact  that  an  ordinary,  whose  official  du- 
ty it  was  to  hire  out  certain  misdemeanor  con- 
victs and  to  collect  and  disburse  the  hire  for  the 
same,  has,  after  hiring  them  out  and  collecting 
the  hire,  wrongfully  disbursed  the  fund  thus  re- 
ceived by  him,  will  not  prevent  a  mandamus  ab- 
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solute  from  being  granted  for  the  purpose  of 
compelling  him  to  pay  over  to  the  applicant  for 
the  writ  an  amount  of  money  which  it  was  the 
legal  duty  of  the  ordinary  to  pay  him  from  anch 
fnnd. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  33,  Mandamus,  g  224.] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Clayton  Gonn- 
ty;  L.  S.  Roan,  Judge. 

Application  by  Jolin  B.  Hutcheaon  for  writ 
of  mandamus  against  Z.  T.  Manson,  ordi- 
nary. From  an  order  denying  the  writ,  peti- 
tioner brings  error.    Rerersed. 

J.  W.  Wise  and  J.  W.  &  J.  D.  Humphries, 
for  plaintiff  in  error.  W.  L.  Watterson,  for 
defendant  in  error. 

FISH,  C.  J.  John  B.  Hntcheson  brought  a 
petition  for  mandamus  against  Z.  T.  Manson, 
aa  ordinary  of  Clayton  county.  The  petition 
alleged  that  during  the  year  1905  the  peti- 
tioner held  the  office  of  solicitor  of  the  city 
conrt  of  Jonesboro,  and  during  tliat  year  in 
the  discharge  of  his  official  duties,  prosecuted 
to  conviction,  for  misdemeanors,  fonr  named 
persons,  and  they  were  all  sentenced  by  the 
court  to  work  in  prison  or  on  the  chain  gang, 
the  terms  for  which  they  were  respectively, 
sentenced  being  stated:  That  each  of  these 
convicts  was  hired  out  by  the  defendant  or- 
dinary for  the  full  term  for  which  such  con- 
vict was  sentenced,  and  the  full  amount  of 
the  hire.  In  each  case,  was  collected  by  the 
ordinary;  he  thus  receiving,  in  the  aggregate 
the  sum  of  $668.  That  the  petitioner  had  a 
balance  due  him  of  $335.10  on  his  insolvent 
orders,  for  insolvent  fees  which  had  accrued 
to  him  In  the  discharge  of  his  official  duties 
in  the  city  court  of  Jonesboro.  That  he  was 
"entitled  to  have  his  pro  rata  part  of  the 
hire  of  such  convicts  appropriated  to  the 
payment  of  said  Insolvent  fees."  That,  on  a 
named  date,  he  had  presented  his  claim  for 
such  fees  to  the  ordinary,  "and  demanded 
that  his  pro  rata  part  of  the  money  arising 
from  the  hire  of  said  convicts  be  paid  upon 
his  claims,  but  his  demand  was  refused." 
Alleging  that  he  was  without  other  remedy 
to  enforce  his  rights,  he  prayed  that  the  or- 
dinary be  compelled'  by  mandamus  to  pay 
him  the  sum  tliat  was  due  him.  In  his  an- 
swer to  the  rule  nisi,  the  ordinary  admitted 
that  the  persons  named  in  the  petition  as 
having  been  convicted  had  been  convicted 
and  sentenced  for  the  terms  alleged,  but  al- 
leged that  they  were  sentenced  to  work  in 
the  chain  gang  of  the  county,  or  such  other 
place  as  the  ordinary  might  direct  He  ad- 
mitted the  allegation  as  to  his  having  col- 
lected the  amount  of  hire  of  these  convicts 
as  alleged  in  the  petition,  but  denied  that  the 
same,  or  any  part  thereof,  was  In  his  posses- 
sion or  control  at  the  time  of  filing  his  an- 
swer, or  the  time  when  demand  was  made  on 
him,  or  at  the  time  when  the  petition  for 
mandamus  was  filed,  and  alleged  that  the 


funds  arising  from  the  hire  of  these  convicts 
had  been  paid  oat  for  work  done  on  the  pub- 
lic roads  and  bridges  of  the  county,  after 
paying  to  the  {letltioner  and  the  other  of- 
ficers entitled  thereto  the  costs  which  had 
accrued  in  each  of  these  particular  cases. 
He  further  alleged  that  he  had  been  ordinary 
of  the  county  for  a  number  of  years,  and  that 
all  funds  and  money  coming  into  his  hands, 
arising  from  the  hire  of  misdemeanor  con- 
victs, had,  with  notice  to  all  the  officers  in- 
terested therein,  been  paid  out  in  the  same 
way,  and  none  of  them  had  ever  claimed  said 
money,  and  that  all  of  them,  including  the 
plaintifT,  at  the  time  that  the  money  arising 
from  the  hire  of  the  convicts  named  in  the 
petition  had  been  paid  out  on  the  roads  and 
bridges  of  the  county,  had  full  notice  as  to 
the  use  that  was  being  made  of  It,  and 
made  no  objection  to  the  same.  He  also  al- 
leged that  his  course  in  the  matter  was  in  ac- 
cordance with  the  custom  which  prevailed  in 
the  county.  The  petitioner  demurred  to  the 
answer;  one  ground  of  the  demurrer  being 
that  the  answer  set  up  no  defense  that  waa 
good  in  law.  The  conrt  overruled  the  de- 
murrer, and  exceptions  pendente  lite  were 
filed.  When  the  case  came  on  to  be  heard, 
in  term,  the  court  submitted  certain  ques- 
tions of  fact  to  the  Jury,  and  the  Jury  re- 
turned a  verdict  in  which  they  answered 
such  questions.  The  petitioner  made  a  mo- 
tion for  a  new  trial,  opon  the  ground  that 
the  answer  of  the  Jury  to  one  of  these  ques- 
tions was  contrary  to  the  law  and  the  evi- 
dence. This  motion  was  overruled,  and  the 
court  then  denied  the  mandamus  absolute 
and  discharged  the  rule  nisi.  The  petitioner 
sued  out  a  bill  of  exceptions,  wherein  be 
complained  of  the  overruling  of  the  motion 
for  a  new  trial  and  of  the  refusal  of  a  man- 
damus absolute,  and  also  assigned  error  up- 
on the  exceptions  pendente  lite. 

The  trial  Judge  erred  In  not  sustaining  the 
demurrer  to  the  defendant's  answer.  It  was 
the  duty  of  the  ordinary,  after  hiring  out 
the  convicts  and  collecting  the  hire  for  the 
same,  to  disburse  the  funds  so  received  by 
hhn.  Sapp  v.  De  Lacy,  127  Oa.  659,  56  S.  E. 
754,  and  cases  cited.  The  ordinary  recogniz- 
ed this  to  be  his  duty,  and  did  disburse  the 
funds  so  collected  and  received;  but  un- 
fortunately for  him,  he  did  not  do  so  In  ac- 
cordance with  the  law.  "Under  Pen.  Code 
1895,  S  1097,  the  fund  arising  from  the  hire 
of  misdemeanor  convicts  shall  be  first  ap- 
plied to  the  payment  of  the  fees  of  the  of- 
ficers of  court.  This  application  is  to  t>e 
made  by  first  taking  from  the  hire  the  costs 
in  the  particular  cases,  including  the  fees  of 
witnesses,  and  then  discharging  the  orders  of 
the  officers  of  court  for  insolvent  costs  In 
other  cases,  and  paying  into  the  county  treas- 
ury whatever  balance  may  remain."  Barron 
V.  Terrell,  124  Ga.  1077,  63  S.  R  181.  It 
being  the  official  duty  of  the  ordinary  to  so 
apply  such  funds,  upon  his  refusal  to  do  so 
performance  of  such  duty  could  be  compelled 
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by  mandamnB.  PnlaBki  Oonn<7  t.  De  Lacy, 
114  Ga.  5S3,  40  &  B.  741.  See,  also,  Barron 
T.  Terrell,  sapra.  In  wbicb  tbe  question  de- 
cided as  above  indicated  arose  under  a  pro- 
ceeding for  mandamus  instituted  againat  tbe 
ordinary  of  a  county. 

But  the  ordinary  set  up  the  defense  that 
tbe  funds  which  came  into  his  hands  from 
tbe  hire  of  these  misdemeanor  convicts  bad 
all  been  disbursed  by  him,  that  be  bad  paid 
therefrom  tbe  costs  of  tbe  officers  of  court 
in  the  particular  cases  in  which  these  con- 
victs had  been,  respectively,  convicted,  and 
tbe  balance  of  such  funds  had  been  paid  out 
for  work  done  upon  tbe  roads  and  bridges  of 
the  county,  and  that  therefore  no  portion  of 
such  funds  was  In  his  possession  or  control. 
He  further  alleged  that  the  funds  were  so 
disbursed  by  him  with  the  knowledge  of  tbe 
petitioner,  and  without  objection  upon  his 
part;  but  he  did  not  allege  that  the  petitioner 
did  or  said  anything  which  Induced  him  to 
80  pay  out  these  funds.  So  the  simple  ques- 
tion made  by  the  answer  of  tbe  ordinary 
was  whether  mandamus  would  lie  to  compel 
blm  to  pay  the  orders  of  the  petitioner  for 
Insolvent  costs,  when  the  funds  from  which 
these  orders  should  have  been  paid  had  been 
all  disbursed  by  the  defendant  in  violation 
of  tbe  law,  and  hence  were  not  In  his  posses- 
sion or  within  bis  control.  In  some  Jurisdic- 
tions, inability  upon  the  part  of  a  public  of- 
ficer to  pay  or  turn  over  funds  which  have 
come  into  bis  hands,  to  the  person  to  whom 
it  Is  his  official  duty  to  pay  or  deliver  them, 
has  been  held  sufficient  to  prevent  his  being 
required  by  mandamus  to  do  so,  even  though 
bis  inability  has  been  caused  by  his  having 
paid  out  or  disbursed  such  funds  in  violation 
of  bis  duty  under  the  law.  In  other  Jurisdic- 
tions, a  contrary  rule  has  been  enforced.  The 
question  in  this  state,  however,  cannot  now 
be  considered  an  open  one.  In  Aaron  v.  Ger- 
man, 114  Ga.  587,  40  S.  B.  71S,  a  county  treas- 
urer brought  a  x)etitlon  for  mandamus  against 
the  ordinary  of  the  county  to  compel  blm  to 
turn  over  to  the  plaintiff  tbe  proceeds  of  tbe 
sale  of  certain  bonds  issued  by  the  county, 
for  the  purpose  of  raising  money  with  which 
to  build  a  courthouse.  A  portion  of  the  fund 
raised  by  the  sale  of  tbe  bonds  bad  been  dis- 
bursed, before  tbe  defendant  ordinary  camo 
Into  office,  by  his  immediate  predecessor 
tberelD.  After  the  defendant  came  into  of- 
fice, be  collected  the  balance  of  such  fund, 
and  proceeded  to  pay  therefrom  various  coun- 
ty orders  which  bad  been  drawn  by  the  for- 
mer ordiiukry,  in  payment  for  work  done  In 
tbe  erection  of  tbe  courthouse.  Subsequent- 
ly, tbe  plaintiff,  as  treasurer  of  tbe  county, 
made  a  demand  upon  the  defendant,  as  ordi- 
nary, for  the  gross  amount  of  the  proceeds 
of  tbe  sale  of  tbe  bonds,  which  demand  was 
refused,  and  shortly  thereafter  the  treasurer 
broogbt  bis  proceedings  for  mandamus,  to  re- 
quire the  defendant  to  pay  over  to  him  such 
gross  sum,  or  at  least  that  portion  of  It  which 
actually  went  Into  tbe  bands  of  tbe  defend- 


ant The  trial  Judge  granted  a  mandamus 
absolute  as  to  the  funds  still  remaining  in 
the  liandB  of  tbe  ordinary,  but  denied  It  as 
to  tbe  rest  of  tbe  original  fund.  This  court 
held  that  as,  upon  the  theory  presented  by 
the  plaintiff's  petition,  to  which  there  was  no 
demurrer,  the  ordinary  was  under  a  legal  du- 
ty to  turn  over  to  the  plaintiff,  as  treasurer 
of  the  county,  the  portion  of  the  fund  which 
the  defendant  had  collected  as  ordinary,  he 
could  be  compelled  by  mandamus  to  do  so, 
and  that  "the  mandamus  absolute,  if  grant- 
ed at  all,  should  liave  covered  tbe  whole 
amount  for  which  [the  defendant]  was  ac- 
countable, and  not  merely  the  balance  which 
he  retained  In  his  hands  after  making  an  un- 
authorized disposition  of  the  greater  portion 
of  the  fund  which  be  had  collected."  The 
headnote  In  the  case  is  as  follows:  "One  who 
has  failed  to  comply  with  a  duty  Imposed 
upon  him  by  law  of  paying  over  to  another  a 
particular  fund  to  the  custody  of  which  the 
latter  Is  entitled  Is  liable  to  account  to  blm, 
not  merely  for  such  part  of  the  fund  as  the 
former  has  retained  In  bis  bands,  but  also  for 
any  portion  thereof  of  which  he  may  have 
made  an  Illegal  disposition."  Under  that  de- 
cision, it  Is  clear  that  the  fact  that  the  or- 
dinary did  not  have  in  his  possession  or  con- 
trol the  funds  which  he  had  collected  from 
tbe  hire  of  the  misdemeanor  convicts,  from 
which  to  pay  petitioner's  orders  for  insolvent 
costs,  as  solicitor  of  the  city  court,  was  no 
reason  for  denying  a  mandamus  absolute, 
when  it  appeared  that  the  ordinary  bad  him- 
self disbursed  such  fund  In  violation  of  the 
law.  Consequently,  the  case  falls  squarely 
under  the  ruling  made  In  Aaron  v.  German, 
and  the  Judgment  overruling  the  demurrer  to 
the  defendant's  answer  must  be  reversed. 

The  statute  requires  tbe  ordinary,,  after 
discharging  the  orders  for  Insolvent  costs,  to 
pay  over  the  balance  to  the  county  treasurer. 
Pen.  Code  1895,  {  1097.  The  answer  of  the 
ordinary  to  the  mandamus  nisi  set  up  that  he 
expended  the  money  himself.  He  bad  no  au- 
thority to  do  so,  and.  If  thus  the  money  was 
illegally  ezx)ended,  the  ruling  in  tbe  case  of 
Aaron  v.  German,  supra,  applies.  If,  at  the 
time  of  paying  to  the  applicant  his  costs  In 
the  particular  cases,  the  response  set  up  and 
the  evidence  showed  any  case  of  legal  or 
equitable  estoppel  (Civ.  Code  1895,  H  5150, 
5152),  as,  for  Instance,  If  the  law  was  suscep- 
tible of  two  constructions,  and  had  not  then 
been  construed  by  the  Supreme  Court,  but 
was  tbe  subject  of  different  views,  and  if 
the  applicant  knew  the  construction  placed 
upon  it  by  the  ordinary,  and  that  under  It 
the  latter  would  proceed  to  pay  Into  the  coun- 
ty treasury  the  balance  after  deducting  the 
particular  costs,  and  acquiesced  in  his  doing 
BO,  without  objection,  a  different  question 
might  be  presented,  which  we  are  not  now  re- 
quired to  consider  or  decld& 

Of  course,  a  new  trial  of  the  case  neces- 
sarily results  from  our  ruling,  as  the  proceed- 
ings In  the  court  below,  after  the  erroneous 
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OYerruUng  of  the  demurrer  to  the  respond- 
ent's answer  were  nugatory  and  void. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


SIMS  et  al.  y.   SIMS  et  al. 

(Supreme  Court  of  Georgia..    Aug.  13,  1908.) 

1.  Appeai,  and  Ebbob— AssiamuNi  of  Eb- 
EOBS— Sufficiency. 

Where  a  number  of  witnesses  testified  upon 
each  side  of  a  case,  an  assignment  of  error  com- 
plaining of  tlie  admission  or  rejection  of  specified 
testimony  of  a  witness  is  not  valid,  when  it  no- 
where appears  in  such  assignment  of  whose  tes- 
timony the  complaint  is  made.  McTier  v.  Cros- 
by, 120  Ga.  878,  48  8.  E.  355  (2) ;  Central  Ry. 
Co.  V.  McClittord,  120  Ga.  90,  47  S.  E.  590  (7) ; 
Sims  T.  State,  68  Ga.  486. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §1  3010-3012.] 

(a)  One  ground  of  the  motion  for  a  new  trial 
was  as  follows:  "Because  the  following  occurred 
upon  the  trial  of  the  case:  'Q^  Where  did  the 
proceeds  of  your  labor  go?  A.  To  lay  the  foun- 
dation for  his  fortune.  Q.  Whose  fortune?  A. 
The  one  these  boys  are  trying  to  get.  Mr.  Ar- 
nold: We  object  to  that  evidence.  The  Court: 
Yes,  that  is  an  improper  statement.  Mr.  Ar- 
nold: We  object  to  going  into  the  entire  history 
of  this  gentleman  and  letting  him  put  the  con- 
struction on  what  he  has  done.  The  Court: 
He  can  state  what  he  did,  but  not  that  he  laid 
the  foundation  for  the  fortune.  That  statement 
is  withdrawn  from  you,  gentlemen.'  'The  error 
assigned  is  sustaining  the  objection  of  the  pro- 
pounders  and  excluding  the  statement  of  the  wit- 
ness that  he  laid  the  foundation  of  this  fortune." 
Another  ground  was  as  follows:  "Because  the 
following  occurred  i^n  the  trial  of  the  case: 
'A.  He  seemed  to.  He  never  said  a  cross  word 
to  me  in  his  life  in  an  angry  voice.  Q.  Did  he 
seem  to  appreciate  your  conduct  then?  A.  Yes, 
sir.  Mr.  Quillian:  I  object  to  that  question  as 
leading,  and  calling  for  a  conclusion.  The  Court: 
It  strikes  me  that  the  question  is  leading.  I 
think  the  inference  as  to  whether  he  showed  a 
great  affection  for  him  is  a  conclusion.'  The 
error  assigned  is  exclusion  of  the  statement  by 
the  witness  that  his  father  had  always  shown  a 
great  affection  for  him." 

There  were  a  number  of  other  grounds  of  the 
motion  for  a  new  trial,  similar  in  general  form 
and  character  to  those  above  set  out,  though 
some  of  them  varied  from  those  quoted  in  some 
respects.  It  is  evident  from  the  quotations 
above  that  such  grounds  of  the  motion  were  of 
such  a  character  as  to  render  their  consideration 
improper.  They  neither  state  expressly  who  of- 
fered the  evidence,  nor  identify  the  witness  either 
by  name,  designation,  or  otherwise,  so  as  to 
show  whether  he  was  a  witness  sworn  by  the  pro- 
pounders  or  the  caveators,  or  gave  other  indicia 
by  which  the  court  could  read  the  evidence  to 
which  objection  was  made  in  the  light  of  its 
context  or  surroundings,  or  determine  whether 
the  witness  had  given  the  same  evidence  in  sub- 
stance without  objection,  or  whether  the  error 
alleged  existed  at  all,  or,  if  so,  whether  it  was 
material.  Grounds  of  a  motion  for  a  new  trial 
of  the  character  of  those  indicated  by  the  quota- 
tions above  made,  or  of  similar  kind,  are  not 
such  as  to  authorize  or  require  this  court  to  pass 
upon  them.  In  order  to  pass  upon  such  grounds, 
tlie  court  would  be  compelled  to  search  through 
the  entire  brief  of  evidence  to  ascertain  to  the 
evidence  of  what  witness  objection  was  made 
and  the  pertinency  and  force  of  such  objection, 
and,  inasmuch  as  the  brief  of  evidence  cannot 
properly  be  made  up  of  questions  and  answers, 
the  difficulty  would  be  enhanced  with  a  proper 


brief  of  evidence,  the  more  especially  in  a  case 
where  the  evidence  was  excluded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  1744.] 

2.  Save — Recobd — Qttestionb  Presented  fob 
Review— Admissibility  of  Bvidenob— Ne- 
cessity OF  Settinq  Otit. 

An  assignment  of  error  in  a  motion  for  a 
new  trial,  complaining  of  the  admission  or  rejec- 
tion of  evidence,  is  not  valid,  when  such  evidence 
is  not  literally  or  in  substance  set  forth  in  such 
motion,  or  attached  thereto  as  an  exhibit 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  !§  3010-S012.] 

8.  Tbial  —  Striking  Oct  Evidence  —  Evi- 
dence Elicited  by  Movant. 

Where,  in  the  trial  of  a  case  in  the  superior 
court,  counsel  asked  a  witness  if  he  did  not  tes- 
tify to  certain  matters  upon  the  trial  of  the 
same  case  before  the  ordinary,  it  was  not  error 
to  refuse  to  role  out,  at  the  instance  of  such 
counsel,  the  answer  of  the  witness:  "Yes,  that 
is  what  I  am  testifying  to  to-day." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  g  241.] 

4.  New  Tbial  —  Grounds  —  Receiving  Evi- 
dence in  Wbono  Order. 

Where  the  mental  condition  of  a  party'  is 
under  investigation,  it  is  not  error  requiring  a 
new  trial  to  permit  a  witness  to  give  his  opinion 
on  the  subject  and  ttm'eaf ter  give  the  facts  upon 
which  it  is  based,  instead  of  requiring  the  wit- 
ness to  first  state  the  facts  upon  which  he  bases 
his  opinion. 

5.  Wills— Pbobate-Pleadinob— Oboui^d  of 
Caveat— Sufficiency. 

There  was  no  error  in  sustaining  a  demur- 
rer thereto  and  striking  the  following  ground  of 
the  caveat  to  the  probate  of  the  paper  propound- 
ed as  a  will:  "Said  instrument  is  not  the  will 
of  W.  E.  Sims,  because  the  same  was  executed 
by  him  under  a  mistake  of  tact  as  to  the  conduct 
of  the  caveators,  who  are  heirs  at  law  and  sons 
of  said  W.  El  Sims."  A  conclusion  only  is 
averred,  and  no  facts  npon  which  the  alleged 
mistake  was  based  are  stated. 

6.  Same. 

There  was  no  error  in  sustaining  a  demur- 
rer thereto  and  striking  the  following  grounds  of 
the  caveat  to  the  probate  of  the  paper  propound- 
ed as  a  will:  "Said  instrument  is  not  the  will 
of  W.  B.  Sims,  because  the  same  was  executed 
by  him  under  the  mistaken  belief  that  by  its 
terms  he  was  making  his  children  equal  objects 
of  his  bounty ;  whereas,  said  instrument  does 
not  have  that  effect."  And:  "Said  instrument 
is  not  the  will  of  W.  E  Sims,  because  the  same 
was  executed  by  him  under  and  because  of  the 
belief  that  he  had  given  or  advanced  to  the 
caveators  money  or  property,  prior  to  the  ex- 
ecution of  said  will,  which,  taken  together  with 
what  he  had  bequeathed  to  them  in  said  alleged 
will,  gave  to  them  as  much  as  he  gave  to  his  oth- 
er children  by  the  terms  of  the  said  allied  will ; 
whereas,  in  fact  he  had  not  so  given  or  advanced 
to  them  the  amount  of  said  gifts  or  advances  be- 
ing far  less  in  value  than  the  value  of  the  prop- 
erty bequeathed  to  his  other  children  in  the 
said  alleged  will." 

7.  Trial— Reception  of  Evidence— Objeo- 
TI0N8— Evidence— Admissible  in  Part. 

Where  objection  is  made  to  the  entire  testi- 
mony of  a  witness  on  the  ground  that  he  is  in- 
competent as  a  witness  to  testify  to  transactions 
and  communications  between  him  and  a  deceased 
person,  because  knowledge  thereof  was  acquired 
while  he  was  acting  as  attorney  for  such  de- 
ceased, and  that  such  testimony  related  to  such 
transactions  and  communications,  whether  or 
not  sucli  witness  was  competent  to  testify  to 
such  transactions  and  communications  under  the 
facts  of  the  case,  such  objection  is  not  well  tak- 
en, where  it  appears  that  a  part  of  such  testi- 
mony did  not  relate  to  such  transactions  oi  corn- 
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maiiicatloni)  and  was  relevant  to  a  material  Is- 
sne  in  the  case.  Mnrphey  t.  Bush,  122  6a.  715, 
TIS.  50  S.  B.  1004;  Maynatd  t.  Intentate 
Ass'n,  112  Ga.  443,  37  8.  E.  741. 

rEd.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol:  46,  Trial,  ||  223-225.] 

8.  SaiCB— iMBTBUCnONS— Requxsted  Chabqes 

COVEBED    BT    CHABOB    GIVEN. 

There  was  no  error  in  any  of  the  foUarea 
or  refusals  to  chaise,  specified  by_  movant  in  the 
motion  for  a  new  trial,  or  in  giving  the  charges 
of  which  complaint  is  made.  The  requests  sub- 
mitted, so  far  as  legal  and  pertinent,  were  cov- 
ered by  the  general  charge,  which  fully  and  fair- 
ly presented  to  the  jury  the  issues  involved  in 
the  case. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  H  651-659.] 

9.  Appeai,  and  Ebbob— Review. 

None  of  the  errors  of  which  complaint  is 
made  require  the  grant  of  a  new  trial.  The 
evidence  was  amply  sufficient  to  warrant  the  ver- 
dict rendered,  and  the  jud^ent  of  the  court  be- 
low refusing  a  new  trial  is  affirmed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Proceedings  )>etween  W.  I.  Sims  and  others 
and  George  H.  Sims  and  others  for  the  pro- 
bate of  a  will.  From  the  Judgment,  W.  L 
Sims  and  otliers  bring  error.    AfSrmed. 

Burton  Smltb  and  Anderson,  Felder, 
Bonntree  &  WUsou,  for  plaintiffs  in  error. 
F.  A.  Qnillian,  Arnold  &  Arnold,  and  V.  S. 
Moore,  for  defendants  In  error. 


HOLDEN,  J. 

concur. 


Affirmed.    All  the  Justices 


GEORGIA  COAI,   ft  IRON   CO.  ▼.   BRAD- 
FORD. 

(Supreme  Court  of  Georgia.     Aug.  15,  1908.) 

L  Masteb  and  Sebvant— Injttbies  to  Sebv- 
AKT— "Feixow  Sebvants"— Statutes. 

Employes  of  a  common  master,  engaged  in 
labor  for  the  furtherance  of  the  general  purpose 
of  the  business  in  which  they  contract  to  serve, 
are  "fellow  servants,"  within  the  purview  of 
Civ.  Code  1895,  S  2610,  providing  that,  "except 
in  case  of  railroad  companies,  the  master  is  not 
liable  to  the  servant  for  injuries  arising  from 
the  net^igence  or  misconduct  of  other  servants 
about  the  same  business." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  475-479. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2T16-2730 ;  vol.  8,  p.  7662.] 

2.  Same— Teahsteb  and  Eroineeb  and  Fibe- 

MAR — "Feixow  Sebvant." 

Under  this  rule  a  teamster  employed  by  a 
coal  and  iron  company  to  assist  in  hauling  a 
boiler  from  the  furnace  plant  of  the  company  to 
its  coal  mines,  to  be  there  used  in  getting  out 
coal  for  consumption  in  the  furnace  and  loco- 
motives of  the  company,  is  a  "fellow  servant" 
with  the  engineer  and  fireman  of  a  locomotive 
operated  in  the  yards  of  and  in  connection  with 
imcfa  furnace  plant,  and  therefore  not  entitled 
to  recover  damages  from  the  master  for  injuries 
attributable  to  their   negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  {  486.] 

(Syllabus  by  the   Court) 

62S.E.— 13 


3.  Wobds  and  Pheabes— "Same  Business."- 
A  crew  operating  an  engine  and  one  who 
engages  as  a  day  latrarer  in  removing  a  boiler 
from  the  furnace  plant  of  the  company  to  its 
coal  mines,  for  use  at  the  latter  in  getting  out 
coal  to  be  consumed  in  the  furnace  and  locomo- 
tive, are  engaged  in  the  "same  business,"  within 
the  meaning  of  Civ.  Code,  |  2610. 

Error  from  Suijerlor  Court,  Dade  CJounty; 
A.  W.  Fite,  Judge. 

Action  by  L.  E.  Bradford  against  the  Geor- 
gia Coal  &  Iron  Company.  Judgment  for 
plalntifF,  and  defendant  brings  error.  Re- 
versed. 

Tye  &  Bryan,  for  plaintiff  in  error.  Payne 
&  Payne,  for  defendant  in  error. 

HOIiDEN,  J.  L.  E.  Bradford  brought  an 
action  against  the  Georgia  Coal  ft  Iron  Com- 
pany, a  corporation,  for  damages  alleged  to 
have  been  sustained  by  him  by  reason  of  the 
negligence  of  the  defendant's  servants  and 
agents,  and  obtained  a  verdict  The  defend- 
ant's motion  for  a  new  trial  was  denied,  and 
tbat  ruling  was  brought  to  this  court  by  writ 
of  error.  The  facts  disclosed  by  the  record, 
necessary  to  an  understanding  of  the  deci- 
sion here  made,  are  as  follows:  The  defend- 
ant company  was  engaged  In  the  operation  of  a 
furnace  plant  at  Rising  Favni,  Ga.,  and  desir- 
ed to  move  a  boiler  from  its  plant  there  to  be 
used  at  its  coal  mines,  from  10  to  14  miles  dis- 
tant, in  getting  out  coal  for  use  In  Its  locomo- 
tives and  furnaces.  The  plaintiff  was  hired  by 
the  defendant,  at  a  stated  price  per  day,  to 
furnish  a  team  of  mules  and  himself  to  assist 
other  teamsters  In  hauling  this  boiler  from 
the  plant  to  the  coal  mines.  He  reported  at 
the  furnace  plant  on  the  morning  be  was  to 
begin  work,  hitched  his  mules,  threw  bis 
"stretcher"  across  his  shoulders,  and  started 
with  them  to  the  place  where  the  wagon  on 
which  the  boiler  was  to  be  hauled  was  stand- 
ing. A  railroad  track  ran  through  the  yards 
of  the  furnace  plant  of  the  defendant  com- 
pany, passing  between  the  point  at  which  the 
plalntifF  hitched  his  mules  and  the  place 
where  the  wagon  was,  which  track  was  used 
by  the  defendant  company  in  connection  with 
its  furnace  plant  As  the  plaintiff  was  walk- 
ing over  a  crossing  leading  across  this  track 
to  the  defendant's  furnace,  carrying  the 
"stretchers"  to  the  wagon,  he  was  struck  and 
thrown  from  the  track  by  the  rear  end  of  an 
engine  used  in  hauling  products  from  the 
furnace,  which  was  then  backing  along  the 
track  on  its  way  to  a  water  tank,  sustaining 
the  injuries  for  which  he  brought  suit  He 
alleged  that  he  was  not  guilty  of  any  neg- 
ligence, but  that  his  injuries  were  occasioned 
solely  by  the  negligence  of  the  servants  of 
tBe  defendant  who  were  operating  the  en- 
gine which  struck  him. 

It  appears  from  the  evidence  contained  in 
the  record  that  the  master  mechanic  of  the 
defendant  (who  the  plaintiff  testified  was  tlie 
"company's  boss  foreman  there  about  the 
place,  giving  any  orders")  made  the  contract 
of  employment  with  the  plaintiff;  and  the 
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undisputed  evid^ice,  Including  that  of  the 
plaintiff  himself,  Is  that  be  was  to  furnish 
his  own  labor  and  that  of  his  team  of  mules 
at  an  agreed  price  per  day,  and  was  to  be 
subject  to  the  control  and  direction  of  the 
said  Johnson  in  and  about  the  work  to  do 
which  he  was  employed.  When  the  plaintiff, 
pursuant  to  his  contract,  reported  on  the 
premises  of  the  defendant,  and  was  engaged 
In  carrying  a  part  of  the  outfit  furnished  by 
blm  to  the  wagon  to  be  used  In  hauling  the 
boiler,  he  had  already  entered  on  his  employ- 
ment, and  the  relationship  of  servant  and 
master  existed  between  him  and  the  defend- 
ant. It  remains  to  be  determined  whether, 
with  this  relation  existing,  under  the  peculiar 
facts  of  this  case  he  occupied  the  further  re- 
lation of  fellow  servant  with  the  crew  of  the 
engine  to  whose  negligence  he  attributes  the 
Injuries  which  he  received.  It  is  conceded 
by  counsel  for  the  plaintiff,  and  such  is  the 
law,  that  if  the  latter  relation  also  existed, 
notwithstanding  his  injuries  be  chargeable 
to  the  negligence  of  such  fellow  servants,  the 
master  would  not  be  liable  to  respcHid  to  him 
in  damages  therefor. 

The  courts  have  experienced  great  diflBcnlty 
in  laying  down  any  fixed  rule  by  which  to 
determine  when  the  relationship  of  fellow 
servant  exists.  Indeed,  it  Is  well-nigh  im- 
possible to  do  this,  since  of  what  are  termed 
personal  relations,  that  of  master  and  serv- 
ant most  frequently  receives  the  attention  of 
the  courts,  and  gives  rise  to  such  a  flood  of 
cases  that  no  criterion  can  be  established 
suflBclently  accurate  to  cover  the  ever-shifting 
facts  involved  in  the  various  decisions.  The 
difilculty  has  been  greatly  enhanced,  and  a 
diversity  of  opinion  created  among  the  vari- 
ous courts,  by  the  application  of  different 
theories  as  to  what  constitutes  the  rationale 
underlying  the  liability  of  the  master.  Some 
authorities  have  entertained  the  view  that 
considerations  of  public  policy  give  rise  to 
the  exemption  of  the  master  from  responsi- 
bility for  the  negligent  acts  of  a  fellow  serv- 
ant, on  the  Idea  that  to  hold  the  servants 
alone  responsible  to  each  other  tends  to  pro- 
mote regard  and  caution  for  the  welfare  of 
each  other,  thereby  enhancing  the  general 
character  of  the  service  and  the  consequent 
good  of  all  concerned.  Others  have  rea- 
soned that  the  master  should  not  be  held  to 
liability,  because  the  servants,  coming  in  con- 
tact with  each  other,  were  in  better  situation 
to  become  acquainted  with  the  habits  and 
methods  of  their  fellow  workmen,  to  note 
their  exercise  of  care  or  want  of  it,  and 
were  thus  better  able  to  .guard  themselves, 
than  the  master  was  to  protect  them,  against 
the  perils  arising  from  the  negligence  of  each 
other.  These  views  have  originated  what  is 
known  as  the  "conassociatlon  or  department 
rule,"  whereby  those  engaged  in  separate  de- 
partments of  the  work  of  a  common  master 
are  not  regnrded  as  fellow  servants. 

Were  either  of  these  views  applied  in  this 
state,  we  would  have  no  hesitancy  in  holding 


that  Bradford  was  not  a  fellow  servant  with 
those  engaged  in  running  the  engine  which 
struck  him.  Manifestly  he  was  in  no  posi- 
tion to  control  the  movements  of  the  en- 
gineer or  fireman.  His  employment  by  the 
defendant  company  only  began  the  morning 
of  bis  injury,  and  he  bad  but  Just  appeared 
on  the  premises  of  the  company  as  its  serv- 
ant. It  does  not  appear  from  the  record  that 
he  and  the  engine  crew  were  even  acquaint- 
ed with  each  other,  or  that  either  knew  that 
the  other  was  employed  by  the  common  mas- 
ter. Nor  does  it  appear  that  the  removal  of 
the  boiler  and  the  running  of  the  engine  were 
so  connected  that  those  engaged  in  the  one 
work  knew,  or  were  chargeable  with  knowl- 
edge, of  the  movements  of  those  engaged  in 
the  other,  or  that  there  was  any  associatioa 
or  concert  of  action  between  tbem  at  the 
time  of  the  injury.  As  we  have  stated,  in 
those  Jurisdictions  where  the  "department 
or  conassociatlon  rule"  has  been  adopted,  the 
rule  seems  to  be  founded  on  the  idea  that  the 
master  is  freed  from  liability  to  the  servant 
for  injuries  occasioned  by  the  negligent  acts 
of  another  servant  in  cases  where  the  serv- 
ants are  engaged  In  identically  the  same  la- 
bor, or  In  the  same  department  of  work,  at 
the  time  of  the  injury,  or  their  duties  are 
such  that  they  are  thrown  together  and  have 
the  opportunity  of  observing  the  habits  and 
methods  of  work  of  other  servants,  and  there- 
by occupy  a  better  position  than  the  master 
with  respect  to  guarding  against  the  conse- 
quences of  negligence.  But  this  is  not  the 
view  adopted  by  many  of  the  leading  text- 
writers  and  supported  by  the  best  considered 
decisions;  nor  does  sucb  view  obtain  in  this 
state.  True,  in  the  early  case  of  Cooper  v. 
Mullins,  30  Ga.  146,  76  Am.  Dec:  638,  this 
theory  was  adverted  to  as  being  the  founda- 
tion of  the  rule;  but,  as  was  pointed  out  by 
the  present  Chief  Justice  in  the  case  of 
Brush  Electric  Light  Co.  v.  Wells,  110  Ga. 
192,  196,  35  S.  E.  365,  such  expression  of  the 
Judge  delivering  the  opinion  in  the  Cooper 
Case  was  obiter,  and  the  "departmental 
rule,"  which  naturally  follows  from  this 
line  of  reasoning,  has  been  expressly  repu- 
diated by  this  court.  See  Brush  Electric 
Light  Co.  V.  Wells,  supra,  and  authorities 
there  cited. 

In  the  present  case  there  is  no  dispute  as 
to  the  plaintiff  and  those  by  whose  negligence 
he  avers  his  injuries  were  occasioned  serving 
the  same  common  master.  The  difficulty  lies 
in  the  determination  of  the  question  whether 
they  were,  at  the  time  of  the  injury,  engaged 
in  the  "same  business,"  within  the  meaning 
of  Civ.  Code  1895,  §  2610,  which  declares 
that,  "except  in  case  of  railroad  companies, 
the  master  Is  not  liable  to  one  servant  for  In- 
juries arising  from  the  negligence  or  mis- 
conduct of  other  servants  about  the  same 
business" ;  and  It  is  with  a  view  of  reaching 
a  decision  of  this  question  that  we  are  con- 
sidering the  logical  foundation  of  the  prin- 
ciple of  law.  codified  In  that  section  of  the 
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Code.  The  true  reason  why  the  master  Is 
exempt  from  liability  for  damages  occasioned 
by  acts  of  negligence  on  the  part  of  fellow 
servants  is  very  lucidly  stated  in  the  oft- 
quoted  language  of  Judge  Shaw  in  F^rwell  t. 
Railroad  Co.,  4  Metc.  (Mass.)  49,  as  follows: 
"The  general  rule,  resulting  from  considera- 
tions as  well  of  Justice  as  of  policy.  Is  that 
be  who  engages  in  the  employment  of  another 
for  the  performance  of  specified  duties  and 
services,  for  compensation,  takes  upon  him- 
self the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such  services, 
and,  in  legal  presumption,  the  compensation 
Is  adjusted  accordingly.  And  we  are  not 
aware  of  any  principle  which  should  except 
the  perils  arising  from  the  carelessness  and 
Diligence  of  those  who  are  in  the  same  em- 
ployment. These  are  perils  which  the  serv- 
ant is  likely  to  know,  end  against  which  he 
can  as  effectually  guard  as  the  master.  They 
are  perils  Incident  to  the  service,  and  which 
can  be  as  distinctly  foreseen  and  provided  for 
In  the  rate  of  compensation  as  any  others. 
*  *  *  The  master,  in  the  case  supposed,  is 
not  exempt  from  liability  because  the  serv- 
ant has  better  means  for  providing  for  his 
safety,  when  he  is  employed  in  Immediate 
connection  with  those  from  whose  negligence 
be  mi^t  suiter,  but  because  the  implied  con- 
tract of  the  master  does  not  extend  to  in- 
demnify the  servant  against  the  negligence 
of  any  one  but  himself,  and  he  is  not  liable  in 
tort,  as  for  the  negligence  of  his  servant,  be- 
<^n8e  the  person  suffering  does  not  stand  to- 
wards him  in  the  relation  of  a  stranger. 
Hence  the  separation  of  the  employment  Into 
different  departments  cannot  create  that  lia- 
bility when  it  does  not  arise  from  express 
or  implied  contract,  or  from  a  responsibility 
created  by  law  to  third  persons  and  stran- 
gers for  the  negligence  of  a  servant." 

The  master,  therefore,  escapes  liability,  not 
on  the  theory  that  to  compel  the  servants  to 
look  to  each  other  for  protection  against  the 
consequences  of  negligence  will  be  promotive 
of  public  policy,  nor  on  the  ground  that  they 
should  not  be  allowed  any  recourse  on  the 
master  because  they  were  In  a  better  posl- 
.tion  ttian  the  master  to  guard  against  the 
results  of  each  other's  negligence,  but  for 
the  reason  that  the  whole  matter  falls  wlth- 
isn  the  domain  of  implied  contract.  After 
the  master  has  performed  the  duty  of  select- 
ing with  due  care  a  sufilclent  number  of  serv- 
.ints  properly  to  carry  on  the  common  work, 
except  with  respect  to  acts  the  proper  per- 
formance of  which  rest  as  a  personal  ob- 
ligation on  the  master,  which  he  cannot  dele- 
gate, the  master  is  not  liable  for  an  injury 
which  befalls  one  fellow  servant  by  reason 
of  the  negligence  of  another,  not  retained 
after  knowledge  by  the  master  of  the  Incom- 
l>etency  or  unfitness,  for  the  reason  that  when 
the  relationship  of  master  and  servant  is 
entered  into  there  is  no  implied  contract  on 
the  part  of  the  master  that  he  shall  be  re- 


sponsible for  such  negligence,  and  there  Is 
an  implied  contract  on  the  part  of  the  serv- 
ant that  he  assumes  the  ordinary  risks  inci- 
dent to  bis  employment,  among  which  assum- 
ed risks  is  the  danger  of  being  injured  by  the 
negligence  of  a  fellow  servant  properly  select- 
ed by  the  master  to  engage  In  the  same  com- 
mon employment.  Such  com'mou  employment 
is  co-ex  tensive  with  the  scope  of  the  business 
in  which  such  servant  contracts  to  engage; 
for  the  logic  of  the  rule  above  outlined  leads 
to  the  conclusion  that  the  servant  Impliedly 
contracted  to  assume  the  risk  of  being  the 
sufferer  from  the  negligence  of  any  other 
servant  connected  with  that  same  business, 
whenever  and  wherever  resulting,  whether 
after  association  together,  or  upon  first  con- 
tact with  each  other,  or  perhaps  never  being 
within  the  sphere  of  each  other's  influence, 
as  was  the  case  with  the  lineman  and  the  en- 
gineer in  the  Wells  Case,  supra,  as  far  as  the 
record  discloses.  And  we  think  such  Is  the 
Intendment  of  the  words  "the  same  business," 
as  employed  In  Civ.  Code  1805,  §  2G10,  above 
referred  to. 

Applying  this  view  to  the  case  under  con- 
sideration, we  are  of  the  opinion  that  when 
Bradford  became  a  servant  of  the  defend- 
ant, operating  a  coal  and  Iron  business,  to 
engage  as  a  day  laborer  in  removing  a  boiler 
from  the  furnace  plant  of  the  company  to  its 
coal  mines,  for  use  at  the  latter  In  getting 
out  coal  to  be  consumed  in  the  furnace  and 
locomotives  of  the  defendant.  In  law  he  be- 
came engaged  In  the  same  business  under  a 
common  master  with  all  other  servants  con- 
nected with  such  coal  and  Iron  business,  and 
was,  with  the  respect  to  the  crew  operating 
the  engine  which  struck  him,  a  fellow  serv- 
ant, to  whom  the  master  Is  not  legally  liable 
for  any  Injuries  resulting  from  negligence 
on  their  part.  Just  as  a  servant,  prosecuting 
the  work  to  do  which  he  was  employed,  when 
he  moves  from  one  location  to  another,  as- 
sumes all  ordinary  risks  which  may  be  In- 
cident to  the  new  location,  in  like  manner 
he  assumes  the  risk  of  negligence  of  em- 
ployes engaged  in  the  same  business,  with 
whom  he  may  be  thrown  casually,  though 
each  be  serving  the  common  master  in  differ- 
ent citpacltles.  The  gist  of  the  whole  matter 
is  that  he  Impliedly  assumed  all  risks  of  neg- 
ligence flowing  from  any  employ^  of  the  com- 
mon master  engaged  In  the  same  business  in 
which  he  contracts  to  serve.  In  our  opinion, 
Bradford,  as  an  incident  of  his  employment, 
assumed  the  risk  of  being  injured  by  any 
negligence  of  which  the  engineer  and  flre- 
man  of  the  engine  which  struck  him  may 
have  been  guilty,  as  they,  together  with 
Bradford,  were  serving  the  defendant  as  a 
common  master  In  the  same  business  at  the 
time  of  the  injury,  and  he  Is  therefore  not 
entitled  to  recover. 

Having  reached  the  conclusion  in  the  case 
above  auuouuced,  It  is  unnecessary  to  con- 
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sider  any  of  the  other  assignments  of  error 
contained  in  the  bill  of  exceptions. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


AUSTIN  T,  COLLIER  et  al. 
(Supreme  Court  of  Georgia.     Aug.   15,  1908.) 

1.  Pleading— Issues  and  Peoofs— Evidence 
Admissible  Undeb  Pleadings  —  VVBiTrEN 
Instbuhents. 

It  is  not  a  valid  ground  of  objecticHi  to  an 
instrument  in  the  form  of  a  receipt^  tendered  in 
evidence  by  a  defendant,  that  it  is  irrelevant,  in 
that  it  does  not  refer  to  the  matter  in  contro- 
versy, when  the  answer  of  the  defendant  alleges 
that  there  was  a  mistake  in  the  wording  of  such 
instrument,  and  clearly  shows  a  purpose  to 
prove  that  it  was  intended  by  the  parties  to  the 
transaction  in  which  it  was  given  to  refer  to 
such  matter. 

2.  Appeal  and  Ebbok— Fobmeb  Dbcision— 
Law  of  the  Case. 

ABsienments  of  error  upon  given  charges 
of  the  court,  as  not  being  authorized  by  the 
pleadings  and  the  evidence,  are  clearly  without 
merit,  when  this  court  has,  upon  a  former  oc- 
casion, in  the  same  case,  and  upon  the  same 
pleadings  held  substantially  similar  in.stmction8 
to  be  applicable  to  the  issues  made  therein,  and 
when  such  instructions  were  again  authorized  by 
the  evidence  before  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {$  4661-4665.} 

S.  SAins. 

It  is  not  error  for  the  trial  judge  to  con- 
strue the  answer  of  the  defendants  as  it  was  con- 
strued by  this  court  when  the  case  was  formerly 
here. 

[Ed.  Note.— For  cases  In  point,  sp*  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gf  4661-4665.] 

4.  Quieting  Title— Evidence. 

The  evidence  was  sufficient  to  authorize  the 
verdict,  and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Upson  County; 
E.  J.  Reagan,  Judge. 

Action  by  S.  E^  Austin  against  R.  M.  Col- 
lier an^  others.  Judgment  fojr  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  A.  Cotten  and  Lester  &  Lester,  for  plain- 
tiff in  error.  M.  H.  Sandwich  and  Allen  & 
Tisnger,  for  defendants  in  error. 

FISH,  C.  J.  This  l8  the  second  appear- 
ance of  this  case  here.  On  the  former  occa- 
tion  a  full  statement  of  the  case,  as  shown 
by  the  pleadings,  was  made  In  the  opinion  of 
the  court,  delivered  by  Justice  Lewis,  which 
will  be  found  in  112  Ga.  247,  37  S.  E.  434, 
et  seq.  To  that  statement  it  Is  only  neces- 
sary to  add  here  the  substance  of  an  amend- 
ment which  the  plaintiff,  Mrs.  Austin,  made 
to  her  petition  after  the  case  was  returned 
to  the  lower  court,  the  allegations  of  which 
the  defendants  answered  by  denying  them. 
When  the  case  was  here  before  there  were 
two  plaintiffs,  Mrs.  Sallle  E.  Austin  and  her 
brother,  James  O.  Whatley,  each  seeking  to 
recover  an  undivided  one-fourth  interest  in 
a  described  tract  of  land;  it  being  alleged 
that  they  each  owned  a  one-fourth  interest 


therein,  that  the  defendant  Robert  M.  Collier 
owned  one-fourth,  and  the  defendants  Mrs. 
Gussle  L.  Collier  and  her  two  minor  children, 
Lillian  and  William  Collier,  owned  the  re- 
maining one-fourth,  and  that  the  Colliers 
were  in  the  adverse  possession  of  the  entire 
tract.  Plaintiffs  sought  to  recover  their  al- 
leged interests  in  the  land  and  mesne  profits 
from  the  defendants,  and  to  have  it  parti- 
tioned between  the  alleged  several  owners. 
The  case  came  up  before  on  a  writ  of  error 
sued  out  by  the  plaintiffs,  complaining  of  the 
overruling  of  a  motion  for  a  new  trial,  made 
by  them  after  the  jury  had  returned  a  ver- 
dict in  favor  of  the  defendants.  This  court 
then  decided  that  the  Judgment  overruling 
such  motion  should  be  affirmed  as  to  the 
plaintiff  Whatley,  and  reversed  as  to  the 
plaintiff  Mrs.  Austin,  as  the  trial  Judge  had 
erred  In  ruling  out  certain  testimony  offered 
by  her,  which  ruling  did  not  affect  the  case 
as  to  the  other  plaintiffs;  the  court  being  of 
opinion  that,  "so  far  as  the  evidence  [was] 
concerned,  •  ♦  •  It  was  sufficient  to  sup- 
port a  verdict  against  both  defendants,  cer- 
tainly against  James  O.  Whatley."  112  Ga. 
251,  37  S.  E.  436.  So  now  there  is  only  one 
plaintiff,  Mrs.  Austin.  At  the  November 
term,  1903,  of  the  trial  court,  nearly  three 
years  after  the  case  had  been  returned  to 
that  court,  Mrs.  Austin  amended  her  petition 
by  alleging  "that  the  receipt  set  up  and  claim- 
ed by  defendants  to  be  a  conveyance  of  pe- 
titioner's interest  in  the  lands  in  question  to 
Robert  M.  Collier,  Sr.,  deceased,  was  signed 
by  petitioner  without  any  valid  considera- 
tion"; the  $400  mentioned  therein  as  the  con- 
sideration twlng  "for  a  debt  made  and  due 
by  petitioner's  husband,  H.  H.  Collier,  to  said 
Robert  M.  Collier."  While  denying,  in  this 
amendment,  that  the  receipt  was  given  as  a 
conveyance  of  the  land  in  dispute,  she  alleged 
that,  even  if  it  were,  the  same  was  not  bind- 
ing on  her,  "for  the  reason  that  the  wife's 
property  cannot  lawfully  be  taken  to  pay  the 
debts  of  her  husband."  It  may  be  well  to 
state  here  that  the  defendants  claimed  under 
the  will  of  Robert  M.  Collier,  Sr.  When  the 
case  came  on  for  trial  under  the  amended 
pleadings,  a  verdict  was  again  rendered  in 
favor  of  the  defendants.  The  plaintiff  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  she  excepted. 

1.  One  ground  of  the  motion  for  a  new 
trial  complained  of  the  admission  in  evi- 
dence, over  objection  of  the  plaintiff,  of  a  re- 
ceipt given  by  plaintiff  to  R.  M.  Collier,  Sr., 
uifder  whom  defendants  claimed.  This  re- 
ceipt read  as  follows:  "Received  of  R.  M. 
Collier  four  hundred  dollars  in  full  payment 
for  my  interest,  present  or  future,  in  the  es- 
tate of  my  mother,  Mrs.  Susan  J.  Collier, 
formerly  Susan  J.  Whatley;  and  in  consid- 
eration of  the  above  sum  I  hereby  transfer 
my  Interest  to  the  said  R.  M.  Collier,  it  l>eing 
for  money  and  supplies  furnished."  It  was 
signed  "Sallie  Austin,"  attested  by  a  notary 
public,  and  dated  January  16>  1878.    The  ob- 
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^ttona  Tirged  to  this  paper  were  that  it  was 
Irrelevant,  did  not  show  what  property  or 
tind  of  property  It  referred  to,  and  because 
it  referred  to  the  estate  of  Mrs.  Susan  J. 
Collier,  plalntUTs  mother,  while  plaintiff  was 
not  seeking  to  recover  an  interest  in  snch 

!  estate,  bat  In  the  estate  of  Dr.  James  O. 
Whatley,  her  father.  These  objections  were 
not  well  taken.  Plaintiff's  petition  showed 
that  she  claimed  as  a  remainderman  imder 
the  will  of  her  father,  James  G.  Whatley, 
after  the  expiration  of  a  life  estate  in  the 
land,  created  by  snch  will  In  her  mother, 
Susan  J.  Collier,  formerly  Whatley.  Defend- 
ants pleaded  that  plaintiff,  "on  the  16th  day 
of  January,  1878,  sold  all  her  Interest  hi  said 
laud  to  R.  H.  Collier,  Sr.,  for  the  sum  of 
$400  which  was  paid  by  said  R.  H.  Collier  to 
plaintifiC  and  the  said  plaintiff  then  and  tbere 
transferred  all  her  interest,"  etc.  "Said  trans- 
fer is  in  writing',  and  while  the  Interest  there- 
in transferred  is  mentioned  as  the  interest 

I  of  plaintiff  in  the  estate  of  Mrs.  Susan  J. 
Collier,  formerly  Susan  J.  Whatley,"  it  was 

'        the  intention  of  the  parties  to  the  transaction 

i  that  the  Interest  should  be  that  of  the  plain; 
tiff  in  the  land  now  in  controrersy,  "as  that 
was  the  only  estate  then  owned  by  said  Mrs. 
Susan  J.  Collier;  •  ♦  ♦  but  in  wording 
said  transfer  the  interest  *  •  *  was,  by 
mistake  of  the  draftsman,  mentioned  as  afore- 
said to  be  the  interest  of  plaintiff  in  the  es- 
tate of  Mrs.  Susan  J.  Collier,  instead  of  the 
remainder  interest  in  said  land  as  the  estate 
of  Jas.  G.  Whatley."  And  the  defendants 
asked  that  "plaintiff  be  required  to  make 
them  a  deed  in  pursuance  of  said  purchase 
by  said  R.  M.  Collier,  Sr."  It  wUl  be  seen, 
therefore,  that  defendants  claimed  that  there 
was  a  mistake  in  the  wording  of  this  paper, 
which  they  called  a  "transfer,"  and  clearly 
Indicated  a  purpose  to  show  that  it  really  re- 
ferred to  the  land  in  dispute;  and  they  sub- 
sequently introduced  testimony  from  which 
the  Jury  could  have  found  that  this  purpose 
had  been  accomplished.  While  defendants 
termed  this  receipt  a  "transfer,"  they  evi- 
dently did  not  rely  upon  it  as  a  deed,  for 
they  did  not  ask  to  have  it  reformed,  but 
prayed  that  "plaintiff  be  required  to  make 
them  a  deed  in  pursuance  of  said  purchase  by 
said  R.  M.  Collier,  Sr."  When  the  case  was 
here  before,  this  court  held  that  the  answer 
of  the  defendants  did  not  "indicate  that  they 
claimed  a  deed  in  regular  form  bad  been 
made,"  and  that  "the  whole  question  raised 
by  the  pleadings  and  the  evidence  was  wheth- 
er, in  point  of  fact.  Collier  had  paid  the  full 
purchase  money  for  the  land  under  the  agree- 
ment." It  follows,  as  we  have  already  in- 
timated, that  the  court  proper!^  admitted  the 
receipt  in  evidence. 

2.  In  another  ground  of  the  motion  error 
was  assigned  apon  the  following  charge:  "If 
you  believe  from  the  evidence  that  Mrs.  Aus- 
tin made  a  parol  contract  of  sale  of  her  in- 
terest in  the  lands  to  Robert  M.  Collier,  and 
that  Robert  M.  Collier  paid  her  the  purchase 


price  for  the  same,  the  purchase  price  agreed 
upon,  the  full  purchase,  and  went  into  pos- 
session of  the  same,  then  I  charge  you  that 
she  conveyed  a  complete  title,  notwithstand- 
ing there  may  have  been  no  deed  taken,  the 
purchase  price  having  been  paid,  and  posses- 
sion given  would  convey  to  Robert  M.  Col- 
lier, Sr.,  all  the  right,  title,  and  interest  that 
the  plaintiff  had  in  the  land  under  the  will 
of  her  father,  Jas.  O.  Whatley,  unless  the 
sale  was  made  In  payment  of  the  debt  of  her 
husband."  The  assignment  of  error  was,  that 
this  charge  "was  not  authorized  by  the  evi- 
dence and  the  pleadings  in  the  case,"  and  was 
"directly  contradictory  to  the  contention  of 
the  defendants  as  shown  by  their  answer  fil- 
ed In  the  case."  The  charge  here  complained 
of  Is  substantially  the  same  as  one  dealt  with 
by  this  court  when  this  case  was  formerly 
before  it.  See  the  third  division  of  the  opin- 
ion in  Austin  v.  ColUer,  112  Ga.  251,  252.  37 
S.  B.  434.  It  was  then  held  that  such  a 
charge  was  not  erroneous,  though  plaintiffs  in 
error  contended  then,  as  the  plaintiff  In  error 
does  now,  that  the  charge  was  not  applica- 
ble to  the  issues  in  the  case.  The  answer  of 
the  defendants  was  then  the  same  that  it  is 
now,  except  as  to  their  reply  to  plaintiffs 
subsequent  allegation  that  the  alleged  sale 
was  In  payment  of  the  husband's  debt.  Ic  is 
therefore  obvious  that  upon  the  question  as 
to  whether  the  charge  was  authorized  by  the 
pleadings  the  plaintiff  Is  concluded  by  the 
former  decision  of  this  court,  and  as  there 
was  evidence  sufficient  to  authorize  the  charge 
the  assignment  of  error  is  without  merit. 

This  ruling  disposes  of  another  ground  of 
the  motion,  wherein  it  was  alleged  that  the 
court  erred  in  charging:  "If  she  made  such  a 
contract  of  sale,  and  the  purchase  money  was 
paid,  possession  taken  of  the  land,  the  full 
purchase  price  agreed  upon  paid  in  any  other 
way  except  in  payment  of  a  debt  of  her  hus- 
band, then  she  conveyed  all  right,  title,  and  - 
interest  she  had  in  the  land  under  the  will  of 
her  father,  and  she  would  have  no  right  in- 
this  case  to  recover  anything,  or  have  a  ver- 
dict at  your  hands  for  any  part  of  the  land." 
The  assignment  of  error  upon  this  instruction 
was  substantially  the  same  as  the  one  which 
we  have  dealt  with  above. 

3.  In  the  next  ground  of  the  motion  error 
is  assigned  upon  the  following  excerpt  from 
the  charge:  "The  defendants  in  this  case 
plead  that  the  plaintiff  in  the  case  sold  and 
transferred  all  her  right,  title,  and  Interest  in 
this  land  to  Robert  M.  Collier,  Sr.,  and  that 
they  are  the  legatees  under  the  will  of  said 
Robert  M.  Collier,  Sr.,  or  that  the  same  de- 
scended to  them  as  the  heirs  at  law  of  Robert 
M.  Collier,  Sr.  Now,  gentlemen,  the  defend- 
ants also  plead  that  as  evidence  of  that  sale 
that  a  receipt  was  given  for  the  purchase 
money."  It  Is  contended  that  this  Instruction 
"submitted  to  the  Jury  a  theory  of  the  case 
not  authorized  by  the  facts  and  evidence,  In 
that  the  Jury  were  thereby  Instructed  that 
the  Instrument  relied  on  by  the  defendants  as 
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a  conreyance  of  tbe  plaintiff's  interest  In  the 
lauds  In  question  was  merely  an  ordinary  re- 
ceipt for  the  purchase  money,  whereas  de- 
fendants set  up  and  contend  that  the  same 
was  a  conveyance  of  the  plalntlBTs  interest  In 
said  property.  It  Is  Insisted  that  this  charge 
was  misleading  to  tbe  jury,  and  was  capable 
of  and  did  confuse  and  mislead  the  Jury  as 
touching  the  Issues  of  fact  in  the  case."  The 
court  did  not  Instruct  the  Jury  "that  the  In- 
strument relied  on  by  tbe  defendants  as  a  con- 
veyance of  the  plalntlGTs  Interest  In  the  lands 
in  question  was  merely  an  ordinary  receipt 
for  the  purchase  money,"  but  simply  that  de- 
fendants pleaded  that  plaintiff  sold  her  Inter- 
est In  the  land  to  Robert  M.  Collier,  Sr.,  and 
"that  as  evidence  of  that  sale  ••  *  a  re- 
ceipt was  given  for  the  purchase  money." 
When  the  case  was  here  before,  this  court,  as 
we  have  seen,  construed  the  answer  of  the 
defendants,  and  held  that  they  did  not  claim 
title  to  the  land  under  a  written  transfer — 
that  the  answer  did  "not  Indicate  that  they 
claimed  a  deed  In  regular  form  bad  been 
made."  That  construction  of  the  answer  was. 
of  course,  binding  upon  the  lower  court  and 
tbe  parties  to  tbe  case,  when  this  same  an- 
swer was  to  be  construed  upon  a  subsequent 
trial  of  the  case.  Hence  this  assignment  of 
error  is  without  merit.  Besides,  it  would 
seem  that  the  plaintiff  was  hardly  in  a  posi- 
tion to  complain  that  the  court  construed  the 
answer  of  defendants  as  setting  up  a  receipt, 
when  she  herself,  in  the  amendment  to  ber 
petition,  so  construed  this  answer.  In  that 
amendment  she  alleged  "that  the  receipt  set 
up  and  claimed  by  defendants  to  be  a  con- 
veyance of  petitioner's  Interest  •  •  •  was 
signed  and  given  by  petitioner  without  any 
valid  consideration.  Tbe  $400  stipulated  as 
tbe  consideration  of  said  receipt  was  for  a 
debt  made  and  due  by  iietlfloner's  husband," 
and,  "further,  that,  even  If  said  receipt  was 
given  as  a  conveyance  of  her  interest  in  the 
lands  In  question.  •  •  •  the  same  is  not 
binding  on  her." 

4.  There  was  evidence  sufficient  to  support 
the  verdict  In  favor  of  defendants,  and  no 
error  was  committed  In  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


DOLVIN  V.  AMERICAN  HARROW  CO. 
(Supreme  Court  of  Georgia.     Aug.  15,   1908.) 

1.  Appeal   and    Error— Fobmeb    Decision— 
I>AW  OF  THE  Case. 

Ilie  rulings  in  strikini^  portions  of  tbe  plea, 
which  were  complained  of  m  the  exceptions  pen- 
dente lite,  were  in  accordance  with  a  prior  de- 
cision rendered  by  this  court  in  this  case. 

fEd.  Note.— For  cnsps  in  noint.  sop  Cent.  Dig. 
vol.  3.  Appeal  and  Error.  |§  3601-30(3.5.] 

2.  BiLts  AND  Notes— Pleading— Issues  and 
Proof. 

In  view  of  the  fact  that  so  much  of  the  plea 
as  fioucht  to  allege  that  the  original  note  and 
contract  executed   by   the  ilefendant   were  not 


what  they  plainly  purported  to  be  had  been 
stricken,  the  court  properly  excluded  all  evi- 
dence offered  by  defendant  to  show  that  such 
instruments  had  a  meaning  different  from  that 
therein  expressed. 

3.  Witnesses  —  Competency— Defendant  — 
Transaction  with  Plaintiff's  Agent, 
Since  Deceased. 

In  a  suit  instituted  by  a  corporation,  the 
defendant  is  not  competent  to  testify  in  bis  own 
behalf  to  transactions  or  communications  had 
by  him  solely  with  a  deceased  agent  of  the  cor- 
poration, and  tbe  fact  that  such  transactions  or 
communications  were  hhd  in  the  presence  of 
third  persons  in  no  way  connected  with  the  cor- 
poration does  not  alter  tbe  rtde. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  W^itnesses,  I  582.] 

4.  Corporations — Agents — Adthoritt— Evi- 
dence. 

Where  the  defendant  to  such  a  suit  alleged 
in  his  plea  that  the  agent  of  the  corporation  liad 
authority  to  do  a  certain  thing,  it  was  not  error 
to  allow  the  oflScera  of  the  corporation  to  testify 
that  the  agent  had  no  such  authority. 

5.  Trial  —  Reception  of  Evidence — Objec- 
tions—Letters Admissible  in  Part. 

Where  a  batch  of  letters  was  objected  to 
as  a  whole  on  the  ground  of  irrelevancy,  and  it 
appeared  that  some  of  the  letters  were  relevant, 
the  objection  was  not  well  taken. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  .46.  Witnesses,  $§  223-225.] 

6.  7.  Bills  and  Notes  —  Action  —  Instruc- 
tions. 

The  instructions  of  the  court  as  to  mutual 
mistake  of  law,  as  to  the  character  of  evidence 
necessary  to  set  up  an  oral  agreement  at  vari- 
ance with  a  written  contract,  and  as  to  the  pre- 
sumption that  a  writing  embodies  the  whole  con- 
tract, were  not  open  to  the  criticisms  made  there- 
on, when  considered  in  connection  with  the  other 
portions  of  the  charge. 
8,  9.  Same— AfTHORinr  of  Aoknt. 

The  question  as  to  whether  the  plaintiff 
ratified  the  alleged  unauthorized  acts  of  its 
agent  was  in  the  case,  and  tbe  exceptions  made 
to  the  charge  on  that  subject  were  not  meritori- 
ous. 

10.  New  Trial— Grounds— Instruction  on 
Irrelevant  Issue— Prejudice. 

A  charge,  though  not  applicable  to  the  is- 
sue involved  in  the  case,  is  not  cause  for  a 
new  trial,  when  it  does  not  appear  that  the  com- 
plaining party  was  probably  hart  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  37,  New  Trial,  §  71.] 

11.  Same— V?:rdict— .\MOUNT. 

A  defendant,  against  whom  a  verdict  has 
been  returned,  cannot  complain  that  the  verdict 
is  for  a  lees  amount  than  that  which  the  plain- 
tiff was  entitled  to  recover,  if  entitled  to  recover 
at  all. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  K  151,  152.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Greene  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  the  American  Harrow  Company 
against  J.  G.  Dolvln.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

G.  A.  Morritt  and  Samuel  H.  Sibley,  for 
plaintiff  in  error.  Park  &  Park,  for  defend- 
ant in  error. 

FISH,  C.  J.  This  case  has  been  before  tbis 
court  twice  heretofore.  119  Ga.  186.  45  S.  E. 
983;  125  Ga.  690.  54  S.  E.  706.  The  action 
is  founded  uixm  a  promissory  note,  dated 
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April  11,  1901,  and  due  os  or  before  January 
},  1902,  absolute  and  unconditional  on  its 
face,  given  by  J.  G.  Dolvln  to  the  American 
Harrow  Company,  for  $934.18  principal,  in- 
terest at  8  per  cent,  per  annum  after  maturi- 
ty, and  10  per  cent,  attorney's  fees  if  col- 
lected by  suit.  It  contains  the  recital  that 
"this  is  given  In  settlement  of  old  note,  No. 
3.9T5."  At  the  time  of  the  execution  of  tbls 
note  one  Webster,  an  agent  of  the  Amerlcon 
Harrow  Company,  wrote,  signed,  and  deliver- 
ed to  Dolvln  an  Instrument  as  follows :  - 

"I  neree  to  receipt  J.  G.  Dolvln  for  note 
given  nie  toniay.  April  11,  1901,  for  $034.18, 
note  due  January  1,  1902. 

"American  Harrow  Company, 

"By  F.  P.  Webster." 

At  the  same  time  Dolvln  gave  to  Webster, 
on  a  printed  form  furnished  by  the  latter, 
the  following  statement: 

"John  G.  Dolvln.    Debits. 

Face  of  note $1,513  00 

Interest  accrued 21  56 

Total    debits $1,534  58 

"Credits. 

By    indorsements $387  38 

•'  "  13  00 

"  new  note  due  January  1,  1902 934  18 

"P.  O.,  SUoam,  Ga.  4/11,  1001. 
"Mess.  American  Harrow  Co.,  Detroit, 
Michigan — Gentlemen:  The  above  Is  a  cor- 
rect statement  of  the  full  and  final  statement 
of  my  note  as  made  with  your  Mr.  F.  P. 
Webster  to-day.  I  have  received  my  note,  and 
have  no  farther  claims  of  any  kind  against 
yon. 

"Tours  truly,  J.  G.  Dolvln." 

The  plea  of  mutual  mistake,  which  was 
held  In  125  Ga.  699,  54  S.  E.  706,  to  be 
sofficlent  to  withstand  the  objection,  in  the 
nature  of  a  general  demurrer,  urged  against 
it  in  its  entirety,  is  there  fully  set  forth 
(page  "01  et  seq.  of  125  Ga.,  page  706  of  54 
S.  E.),  and,  as  it  Is  quite  lengthy,  we  will  give 
only  the  following  summary  of  It  here:  At 
the  time  of  the  execution  of  the  note,  sued  on 
and  the  signing  of  the  other  written  instru- 
ments given  on  the  same  occasion  (copies  of 
which  have  Just  been  set  out),  the  defendant 
contended  that  bis  original  note  given  to  the 
plaintiff,  and  for  which  the  note  sued  on  pur- 
ports to  have  been  given  in  settlement,  was 
never  intended  by  the  parties  thereto  to  be 
an  obligation  on  his  part  to  pay  the  plalutitf 
an  Indebtedness,  as  be  never  purchased  the 
machines  for  the  purchase  price  of  which  the 
note  appeared  to  have  been  given,  but  had 
merely  received  them  from  the  plaintiff  to  be 
sold  by  him  on  commission  as  plaintiff's 
agent,  and  that,  if  the  original  note  and  con- 
tract by  reason  of  their  terms  should  be 
held  to  indicate  a  purchase  by  him  of  the 
machines,  then  be  had  a  complete  defense 
of  failure  of  consideration  of  the  note,  as 


the  machines  had  proved  to  be  entirely  unfit 
for  the  use  for  whicb  they  were  intended. 
In  view  of  these  contentions  of  the  defend- 
ant, Webster,  plaintiff's  agent,  "agreed  upon 
a  settlement  of  the  transactions  represented 
by  said  first  note,"  and  desiring,  as  in  the 
first  transaction  when  the  original  note  was 
given,  to  have  defendant  execute  a  note  as 
security  for  a  final  accounting  by  defendant 
for  the  machines  received  by  him  and  the 
proceeds  of  the  sales  of  machines  made  by 
him,  Webster  proposed  to  take  the  note  sued 
on  as  representing  the  value  of  the  machines 
shipped  to  defendant,  which  was  the  amount 
of  the  old  note,  less  the  freight  charges 
paid  by  defendant,  and  the  aggregate  amount 
of  collections  on  sales  made  by  blm  and  ac- 
counted for ;  such  new  notes  to  stand  merely 
as  security  for  an  accounting  by  defendant 
on  finrtl  settlement.  Defendant '  agreed  to 
sign  the  new  note,  and  also  "other  blank 
forms  tendered  him  by  said  Webster,  as  re- 
quired by  the  plaintiff  to  be  signed  in  all 
such  adjustments,  by  reason  of  their  not 
keeping  book  accounts  of  such  matters,  but 
required  of  said  Webster  a  written  showing 
against  the  said  papers  for  his  own  protec- 
tion." Webster  thereupon  wrote  and  deliver- 
ed to  defendant  the  instrument  agreeing  to 
receipt  him  for  the  note,  a  copy  of  which  we 
have  set  forth.  This  Instrument  "was  In- 
tended by  the  parties  thereto  to  signify  an 
agreement  on  the  part  of  plaintiff,  through 
its  said  agent,  Webster,  to  receipt  for  and 
cancel  the  obligation  represented  by  said  new 
note,  upon  the  defendant  complying  with  his 
agreement  to  deliver  up  the  unsold  harrows 
and  account  for  those  sold,  •  •  ♦  and  the 
omission  of  apt  words  more  fully  to  express 
said  meaning  was  the  result  of  accident,  and 
was  due  to  a  mistake  on  the  part  of  both  of 
said  parties.  Said  Instrument,  as  it  stands, 
moreover,  by  a  mistake  of  law  on  the  part 
of  the  draftsman  asd  of  the  parties,  does  not 
fulfill,  and  violates  In  its  operation,  the  real 
contract  of  the  parties ;  It  being  supposed  to 
be  effective  to  secure  to  said  defendant  his 
rights  under  said  settlement  as  against  the 
other  papers  signed  by  him."  Defendant  ten- 
dered the  unsold  machines,  the  uncollected 
notes  taken  for  purchases,  and  the  amount  of 
collections  then  unaccounted  for,  and  prayed 
for  a  recovery  of  his  commissions  and  the 
amount  he  had  paid  for  freight 

The  plaintiff  moved  "to  strike  that  part  ot 
the  amended  answer  which  alleges  and  sets 
forth  the  original  contract  and  note  were  not 
what  they  plainly  purported  to  be,  and  which 
attempts  to  explain  or  in  any  way  modify 
said  contract  and  note,"  and  "to  strike,  as 
being  Irrelevant,  that  part  of  the  amended 
answer  which  refers  to  any  blank  form  or 
forms."  This  motion  was  sustained,  and  the 
defendant  excepted  pendente  lite.  There  was 
a  verdict  for  the  plaintiff  "for  amount  sued 
upon,  without  Interest  or  attorney's  fees." 
The  defendant  assigns  error  upon  his  excep- 
tions pendente  lite  and  upon  the  Judgment 
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of  the  court  OTerralIng  bis  motion  for  a  new 
trial. 

1.  There  Is  no  merit  In  the  exceptions  pen- 
dente lite.  As  was  said  by  Mr.  Justice  Lump- 
kin, In  delivering  the  opinion  when  this  case 
was  last  before  this  court  (125  Ga.  706,  54 
S.  E.  709),  In  reference  to  this  identical  plea: 
"In  so  far  as  the  plea  sought  to  allege  that 
the  original  contract  and  note  were  not  what 
they  plainly  purported  to  be,  it  was  lnsu£B- 
dent.  Nor  was  it  a  sufficient  plea  as  to  other 
Instruments  beside  the  particular  one  plead- 
ed, and'  as  to  which  a  mutual  mistalie  of  law 
was  alleged.  A  mere  general  reference  to 
"other  blank  forms"  required  to  be  signed  Is 
no  proper  plea  of  mutual  mistake  as  to  such 
instruments  as  may  have  been  thus  signed." 

2.  The  original  transaction  between  Dolvin 
and  the  company  being  a  sale  by  the  company 
to  him  of  the  50  harrows,  as  clearly  shown 
by  bis  absolute  and  unconditional  note  and 
the  express  terms  of  the  written  contract 
signed  by  both  parties,  the  court  properly 
excluded  contemporaneous  parol  evidence  to 
vary  or  contradict  the  terms  of  such  writings; 
and.  In  view  of  the  fact  that  so  much  ot 
the  plea  as  sought  to  allege  that  the  original 
note  and  contract  were  not  what  they  plain- 
ly purported  to  be  had  been  stricken.  It 
was  not  error  to  refuse  to  permit  Dolvin  to 
testify:  "The  notes  that  were  taken  by  [him] 
for  these  harrows  were  taken  on  a  blank 
form  sent  him  by  the  company.  They  had 
the  amount  ?45  printed  in  the  notes."  Such 
evidence  was  plainly  irrelevant.  For  the 
same  reason,  if  for  no  other,  the  court  prop- 
erly refused  to  permit  defendant  to  intro- 
duce "a  letter  from  Mrs.  Laura  A.  Prlntup 
to  plaintiff,  dated  November  5,  1900,  refusing 
to  pay  for  a  harrow,  and  concluding  with 
the  statement,  'The  harrow  has  been  return- 
ed to  your  agent,'  followed  by  a  memoran- 
dum, supposed  to  have  been  made  by  the 
plaintiff,  'J.  O.  Dolvin,  Our  agent,  Slloam, 
Ga.' " 

3.  The  court  also  properly  refused  to  per- 
mit Dolvin  to  testify  as  to  transactions  sole- 
ly between  himself  and  Webster,  the  deceased 
agent  of  the  plaintiff  corporation.  "Where  a 
suit  Is  Instituted  or  defended  by  a  corpora- 
tion, the  opposite  party  shall  not  be  admitted 
to  testify  In  his  own  behalf  to  transactions 
or  communications  solely  with  a  deceased  or 
insane  officer  or  agent  of  the  corporation." 
Civ.  Code  1895,  S  5269  (3).  The  fact  that 
such  transactions  were  had  in  the  presence 
of  Dolvln's  wife  and  brother-in-law,  who 
were  in  no  way  connected  with  the  company, 
did  not  make  his  testimony  as  to  such  trans- 
actions admissible.  American  Harrow  Co.  v. 
Dolvin,  119  Ga.  186,  45  S.  E.  983 ;  Merchants' 
Bank  v.  Demere,  92  Ga.  735,  19  S.  E.  38. 

4.  The  court  did  not  err  in  permitting  cer- 
tain officers  of  the  plaintiff  company  to  tes- 
tify that  "Webster  had  no  authority  or  pow- 
er to  make  a  receipt  of  any  kind.  The  sur^ 
render  of  the  original  note  was  the  only  re- 
ceipt he  had  any  authority  to  give  for  this 


note."  Defendant,  in  bis  plea,  had  express- 
ly averred  that  Webster  did  have  authority 
to  give  such  a  receipt  as  defendant  alleged 
the  one  actually  given  by  Webster  was  in- 
tended by  him  and  defendant  to  be. 

6.  A  ground  of  the  motion  for  a  new  trial 
was:  "The  court  erred  in  admitting  in  evi- 
dence the  letters  passing  between  the  plaintiff 
and  defendant  prior  to  the  execution  of  the 
note  sued  on,  the  same  having  no  reference 
to  the  transaction,  and  being  in  substance 
orders  from  Dolvin  for  various  parts  of  ma- 
chines, and  requests  for  prompt  shipment, 
and  excuses  for  delay  from  the  plaintiff, 
and  in  the  fall  advice  about  collecting  the 
notes  taken,  said  letters  being  about  22  la 
ninnber  and  dated  September,  1899,  and  De- 
cember, 1900,  fully  set  out  in  the  brief  of 
evidence.  The  objection  made  at  the  time 
was  that  they  were  irrelevant,  and  tended 
to  confuse  and  becloud  the  case.  *  *  • 
Copies  of  said  letters  are  attached,  marked 
'Exhibit  A.'"  We  find  that  all  the  letters 
are  dated  in  1900,  and  all  of  them,  with  the 
exception  of  one,  bear  date  after  the  date  of 
the  original  note  executed  by  defendant. 
Some  of  them  are  not  open  to  the  objection 
of  Irrelevancy;  and  as  the  objection  was  to 
them  as  a  whole,  some  being  relevant,  the 
objection  was  not  well  taken.  It  appears, 
from  letters  written  by  defendant  to  plain- 
tiff on  November  14  and  26,  1900,  that  he 
adaiowledged  owing  the  amount  of  his  origi- 
nal note  and  requested  the  privilege  of  pay- 
ing half  of  It  at  maturity,  which  was  Janu- 
ary 1,  1901,  and  the  balance  a  year  after- 
wards. We  think  this  evidence  was  rele- 
vant, not  on  the  point  as  to  whether  defend- 
ant was  Indebted  to  plaintiff  on  the  original 
note,  for  that  was  not  in  issue  on  the  trial, 
but  as  a  circumstance  for  the  consideration 
of  the  Jury  on  the  question  as  to  whether 
defendant  was  really  making,  at  the  time  the 
note  sued  on  was  given,  the  contentions  set 
up  in  his  plea,  and  which  he  alleged  Induced 
plaintiff's  agent  to  enter  into  the  settlement 
as  defendant  claimed  it  was  made. 

6.  Another  ground  of  the  motion  for  a  new 
trial  was:  "The  court  erred  in  charging  as 
follows:  'If  there  was  an  honest  mistake  of 
law  as  to  the  legal  effect  of  the  note  on  the 
part  of  both  Dolvin  and  Webster,  ♦  *  • 
then  equity  would  afford  relief,  and  enforce 
the  note  according  to  the  real  intention  of 
the  parties,  and  not  according  to.  the  legal 
effect  of  the  note  as  appears  from  Its  unam- 
biguous words..  But  the  mistake  must  be  the 
mistake  of  both  parties  before  the  note  would 
be  enforced  on  the  idea  of  mutual  mistake." 
The  errors  assigned  were:  (1)  That  this 
charge  was  not  adjusted  to  the  case,  and  was 
misleading  and  confusing,  as  It  was  not  the 
contention  of  defendant  that  there  was  any 
mistake  about  the  meaning  or  legal  effect 
of  the  note,  but  the  instrument  which  de- 
fendant alleged  to  be  the  subject  of  mistake 
was  the  receipt;  and  (2)  "If  the  court  were 
correct  In  treating  the  note  as  the  Instrument 
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In  contention,  tbe  real  effect  of  defendant's 
contention  Is  to  defeat  and  cancel  it,  and  tbe 
mistake  need  not  be  mutual  to  do  that,  but 
the  mistake  of  one  party  only." 

Granting  tbat  this  excerpt  from  tbe  charge, 
as  set  out  In  the  motion,  was  not  technically 
accurate,  we  do  not  think  it  was  calculated 
to  mislead  and  confuse  tbe  Jury  to  the  de- 
fendant's hurt,  eQ>eclally  when  considered 
in  connection  with  other  portions  of  tbe 
charge  which  appear  in  the  record.  There 
was  omitted  from  the  Instruction  excepted 
to,  where  the  asterisks  appear,  tbe  following 
language:  "Growing  out  of  an  agreement 
and  settlement  which  was  tbe  basis  of  thlo 
note  and  receipt,  If  such  a  mistake  might  op- 
erate as  a  gross  injustice  to  Dolvln  and  give 
an  unconscionable  advantage  to  the  American 
Harrow  Company."  So  the  full  charge  given 
In  this  connection  was:  "If  there  was  an 
booest  mistake  of  law  as  to  tbe  legal  effect 
of  the  note  on  tbe  part  of  Dolvin  and  Wel>- 
'  ster,  growing  out  of  an  agreement  and  settle- 
ment which  was  the  basis  of  this  note  and  re- 
ceipt," etc.  Moreover,  the  court  in  its  charge 
fully  and  fairly  stated  all  the  contentions  of 
the  defendant,  and  in  doing  so  Instructed  the 
Jnry  that  "another  writing  executed  at  tbe 
time,  an  agreement  to  receipt  for  tbe  note, 
was  signed  by  Webster  as  agent  of  tbe  plain- 
tiff ;  and  Dolvin  contends  that  tbe  note  sued 
on  was  tbe  resnit  of  a  mutual  mistake  on  his 
part  and  tbe  part  of  Webster  as  to  tbe  legal 
effect  of  the  receipt  as  explanatory  of  the 
note,  that  they  both  honestly  t)elleved.  In  view 
of  tbe  receipt  given  and  tbe  agreement,  that 
tbe  note  was  to  stand,  under  their  agreement, 
simply  as  a  security  for  a  final  accounting 
for  the  machines,  and  that  Dolvin  under  tbe 
agreement  was  to  return  all  machines  not 
sold  and  account  for  those  sold."  And  near 
the  conclusion  of  the  charge  tbe  court  said: 
"If  you  conclude  from  tbe  evidence  in  this 
case  tliat  the  note  in  suit  does  not  speak  tbe 
real  contract  made  between  tbe  parties,  tbat 
said  note,  in  the  light  of  the  agreement  and 
the  receipt  and  all  tbe  evidence  touching  tbe 
transaction  tbat  culminated  in  tbe  note  sued 
on,  was  intended  simply  as  a  security  or 
pledge  for  an  accounting  for  tbe  machines 
that  were  in  the  possession  of  Dolvin  and 
the  notes  for  those  sold  or  money  collected 
for  same,  and  if  yon  further  conclude  tbat 
snch  an  agreement  was  tbe  result  of  a  mu- 
tual mistake  of  both  Dolvin  and  Webster  as 
to  the  legal  effect  of  the  receipt  and  note, 
•  •  •  then  plaintiff  cannot  recover,  and 
ronr  verdict  should  be  for  tbe  defendant" 
The  defendant's  contention  was  that  tlie  note 
he  gave  and  the  "receipt"  given  by  Webster 
did  not  express  the  real  contract ;  and  while 
he  claimed  that  they  were  mutually  mistak- 
en as  to  the  effect  of  the  "receipt,"  and  in- 
troduced parol  evidence  to  show  what  he  al- 
leged was  tbe  true  purpose  of  the  "receipt" 
as  understood  by  both  parties,  and  in  this 
way  endeavored  to  prove  what  was  tbe  real 
contract  between  them,  the  mistake,  if  any 


were  made,  must  have  also  entered  into  tbe 
note,  as  it  was  an  absolute  and  unconditional 
promise  to  pay  a  given  amount. 

We  are  unable  to  perceive  any  merit  in  tbe 
second  assignment  of  error  upon  the  portion 
of  the  charge  now  under  consideration.  Coun- 
sel for  plaintiff  In  error  contend  tbat  "under 
tbe  facta  of  this  case,  in  any  view.  If  this 
whole  contract  was  tbe  outcome  of  mistake 
on  Dolvin's  part  only,  be  should  have  relief, 
and  a  charge  to  the  contrary  was  error"; 
and  Civ.  Code  1895,  f  3082,  Is  cited  to  support 
such  contention.  In  that  section  it  is  said 
tbat  equity  may  rescind  or  cancel  a  written 
contract  "upon  the  ground  of  mistake  of  fact 
material  to  tbe  contract  of  one  party  only." 
Tbe  question  of  mistake  of  fact  was  not  In- 
volved in  this  case,  and  tbe  charge  under  con- 
sideration expressly  had  reference  alone  to 
a  mutual  mistake  of  law. 

7.  Tbe  following  charge  was  also  excepted 
to:  "The  evidence  to  set  up  and  enforce  an 
oral  agrreement  at  variance  with  this  note 
must  be  clear,  plain,  and  unequivocal."  The 
exception  was  tbat  it  was  not  adjusted  to 
tbe  case,  because  it  omitted  reference  to  the 
"receipt,"  and  treated  defendant's  ease  as  in- 
volving only  an  oral  agreement  to  contradict 
the  note.  It  was  further  alleged  that  the 
following  charge  was  error:  "It  is  a  pre- 
sumption of  law  that  you  are  to  observe  that 
when  a  writing  in  the  shape  of  a  contract  is 
executed  between  the  parties,  as  in  tbe  case 
of  tbe  note  the  subject-matter  of  this  suit, 
tbat  tbe  writing  embodies  tbe  entire  contract 
and  covers  and  settles  every  dispute  between 
the  parties  in  refermce  to  tbe  subject-matter 
of  the  contract.  This  presumption  holds  good 
until  it  is  overcome  by  evidence  that  satisfies 
you  that  tbe  note  does  not  speak  tbe  contract 
tbat  was  really  made,  that  there  was  an  oral 
agreement  as  alleged,  the  result  of  mistake," 
etc  This  was  also  excepted  to  on  the  ground 
that  it  was  not  adjusted  to  the  case,  t)ecause 
it  treated  tbe  note  alone  as  having  been  ex- 
ecuted to  witness  the  contract,  whereas,  un- 
dlsputably,  there  was  also  executed  as  equal- 
ly a  part  of  tbe  writings  this  receipt,  to 
which  some  meaning  must  be  attached,  and 
defendant  did  not  seek,  as  this  charge  inti- 
mates, to  contradict  tbe  note  by  a  mere  oral 
agrreement,  but  to  complement  the  note  with 
the  other  writing,  and  to  explain  tbe  purpose 
of  this  writing  by  the  parol  agreement.  In 
view  of  what  we  have  said  in  the  sixtb  divi- 
sion of  this  opinion  as  to  what  tbe  court 
charged  in  stating  the  contentions  of  tbe  de- 
fendant, and  other  instructions  given,  and  of 
tbe  fact  tbat  the  note  was  a  part  of  the  con- 
tract in  question,  and  was  necessarily  contra- 
dicted by  the  parol  evidence,  we  do  not  think 
tbe  charges  now  under  discussion,  when  tak- 
en in  connection  with  the  whole  charge  on 
the  subject  of  tbe  contract  of  settlement, 
which  was  said  by  tbe  court  to  be  tbe  basis 
of  the  note  and  "receipt,"  were  calculated  to 
be  harmful  to  the  defendant,  and  therefore 
they  were  not  cause  for  a  new  trial. 
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8.  Another  lustructlon  to  the  Jury  com- 
plained of  was:  "In  order  for  the  act  of 
Webster  to  be  binding  on  the  American  Har- 
row Company  as  their  agent,  the  act  must 
have  been  by  authority  of  the  American  Har- 
row Company,  or  must  have  afterwards  been 
ratified  by  the  company  with  a  full  knowl- 
edge of  all  the  facts.  A  suit  instituted  and 
continued  after  a  full  knowledge  of  all  the 
facts  would  amount  to  a  ratification  with  a 
full  knowledge  of  the  acts  of  the  agent  In  the 
transaction,  the  mutual  mistake  on  the  part 
of  both  parties,  or  frauds  on  the  part  of  Web- 
ster, Inducing  an  honest  mistake  on  the  part 
of  Dolvln,  such  a  mistake  or  fraud  as  under 
the  law  would  authorize  the  enforcement  of 
the  agreement  which  resulted  In  the  execu- 
tion of  the  note."  The  exceptions  were :  (1) 
"Any  charge  submitting  any  Issue  of  ratifica- 
tion was  wholly  inappropriate  to  this  case, 
because,  as  soon  as  a  plea  setting  up  the  mat- 
ters alluded  to  In  the  charge  was  filed,  plain- 
tiffs were  put  to  the  election  of  enforcing  or 
abandoning  the  transaction,  and  the  pressing 
of  the  issue  to  trial  Is  In  law  an  absolute 
ratification.  Independent  of  any  further 
knowledge,  and  no  right  exists  to  question 
the  agent's  authority  to  do  anything  he  did 
do."  (2)  The  charge  was  error,  "In  that  it 
asserted  that  It  took  both  tbe  institution  and 
continuance  of  a  suit  with  knowledge  to 
raise  a  ratification  by  implication  In  this 
way ;  whereas  the  law  Is  that  the  mere  con- 
tinuance of  it  ratifies.  This  was  harmful, 
because  It  appeared  beyond  dispute  that  this 
suit  was  begun  In  ignorance  by  the  plaintiff." 
(3)  The  charge  was  error,  "because  It  stat- 
ed that  the  continuance  of  a  suit  was  not 
ratification,  unless  with  full  knowledge  of  all 
the  facts,  detailed  them  as  applied  to  this 
case.  All  that  Is  requisite  is  notice,  not 
knowledge." 

A  charge  on  tbe  subject  of  ratification  was 
certainly  not  inappropriate,  as  the  defend- 
ant, by  his  plea,  had  distinctly  raised  that  is- 
sue and  evidence  was  submitted  thereon; 
and  when  such  plea  was  filed  the  plaintiff 
was  not  bound  to  accept  It  as  true  and  aban- 
don the  case,  but,  of  course,  had  the  right  to 
contend  that  what  the  defendant  averred  the 
plaintiff's  agent  did  was  never  In  fact  done 
by  the  agent.  There  was  some  evidence  sub- 
mitted by  tbe  defendant  which  tended  to 
show  that  the  plaintiff  had  knowledge  of  &e 
acts  of  its  agent,  Webster,  prior  to  the  Insti- 
tution of  tbe  suit,  as  defendant  testified  that 
he  went  to  see  plaintiff's  attorney,  and  ex- 
hibited the  receipt  to  him  before  suit  was 
entered,  and  gave  him  a  copy  thereof,  and 
that  tbe  attorney  said  that  he  would  send 
the  copy  to  plaintiff,  and  ^ould  see  that  de- 
fendant would  not  be  hurt.  In  view  of  this 
evidence,  the  court  did  not  err  In  charging 
as  to  the  institution  and  continuance  of  a 
suit,  with  full  knowledge,  amounting  to  a 
ratification;  and  it  was  said  in  this  case 
(125  Ga.  706,  64  S.  E.  709) :  "It  is  a  rule  of 
law  that  ratification  involves  knowledge  of 


tbe  facts  on  the  part  of  the  person  ratifying 
at  the  time  when  the  ratification  is  made." 

9.  Complaint  was  also  made  that  "the 
court  erred  in  his  charge,  after  stating  what 
must  appear  as  to  the  existence  of  mistake 
and  fraud,  in  adding  as  a  thing  that  must 
appear,  'and  that  the  plaintiffs  have  by  some 
act  ratified  the  agreement' "  The  vice  alleg- 
ed was  "that  there  was  and  could  under  the 
law  be  no  issue  for  tbe  Jury  as  to  ratifica- 
tion, and  no  such  issue  should  have  been  sub- 
mitted to  them."  As  we  have  already  said, 
an  issue  of  ratification  was  raised  by  tbe 
pleadings  and  evidence. 

10.  Exception  was  also  taken  to  the  fol- 
lowing charge:  "In  making  a  contract  the 
parties  are  bound  to  exercise  ordinary  care 
and  diligence  to  inform  themselves  as  to  any 
facts  relating  to  the  subject-matter  of  the 
contract,  and  equity  will  not  relieve  for  any 
mistake  that  was  solely  the  result  of  a  want 
of  such  care  and  diligence."  The  exception 
was  that  this  charge  "was  not  applicable  to 
this  case,  and  not  adjusted  thereto,  because 
only  a  mistake  of  law  was  involved,  and  of 
the  effect  of  an  Instrument"  While  this 
charge  may  not  have  been  applicable  in  this 
case,  yet  it  was  a  correct  statement  of  a 
general  principle  of  law;  and  as  it  applied 
alike  to  both  parties,  and  It  not  appearing 
that  It  was  probably  harmful  to  the  defend- 
ant, it  was  not  cause  for  a  new  trial. 

11.  The  last  ground  of  the  motion  was: 
"The  verdict  is  evidently  not  the  result  of  an 
agreement  by  the  Jurors  on  the  truth  of  tbe 
case,  but  a  compromise  of  divergent  views,  in 
that  it  expressly  finds  against  Interest  and 
attorney's  fees,  in  the  face  of  the  charge  of 
the  court,  which  directed  them  that.  If  they 
found  for  the  plaintiff  at  all,  tbey  would  find 
the  full  amount  sued  for.  Including  interest 
and  attorney's  fees."  As  was  held  In  Pull- 
man Co.  V.  Schaffner,  126  6a.  609  (4),  55  S. 
E.  933,  9  L.  R.  A.  (N.  S.)  407 :  "A  defendant 
against  whom  a  verdict  has  been  returned 
cannot  complain  that  the  verdict  is  for  a  leas 
amount  than  that  demanded  by  the  evi- 
dence." 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


MATTOX  V.  EMBRY. 
(Supreme  Court  of  Georgia.     Aug.  15.  1908.^ 

1.  Appeal  and  Ebbob— Apm:ai,  raoM  Cottbi 
OP  OBniNABY— Bond— Obligee. 

Under  the  ruline  in  Sims  v.  Walton,  111 
Ga.  866,  36  S.  E.  966,  in  cases  of  appeal  from 
the  court  of  ordinary,  the  appeal  bond  to  be 

fiven  under  the  provisions  of  Civ.  Code,  1895,  i 
466.  should  be  made  payable  to  the  api)ellee, 
and  not  to  tbe  ordinary  of  the  county. 

[BM.  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  Si  2013-2016.] 

2.  EXECCTOBS  AND  ADUINISTBATOBS  —  SELEC- 
TION OF  Administbatob  —  Nomination  of 
Stbanoeb— Voting  by  Next  of  Kin. 

Under  the  ruling  in  Halliday  v.  Du  Bose. 
59  Ga.  268,  paragraphs  3,  6,  §  3367,  Civ.  Code 
1895,  should  be  so  construed  as  to  authorize  a 
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majority  of  the  next  of  kin  related  equally  near 
in  degree  to  the  deceased  to  select  a  stranger  to 
administer  .upon  the  estate ;  it  appearing  that 
none  of  the  next  of  kin,  according  to  the  law  of 
relationship  and  distribution,  applied  fof  the  ad- 
ministration, but  that  the  contest  was  between 
one  selected  by  the  majority  of  such  persons  and 
another,  who  claimed  to  be  interested  b^  virtue 
of  conveyances  from  a  minority  of  the  heirs,  and 
who  wafi  recommended  by  others  in  like  situ- 
ation and  by  children  of  a  deceased  child  of  the 
intestate,  trnder  such  facts,  when  such  selec- 
tion is  expressed  in  writing  in  conformity  with 
the  statute,  and  the  person  selected  is  of  good 
momi  character  and  latrars  under  no  legal  dis- 
ability, the  person  so  selected  is  entitled  as  a 
matter  of  law  to  appointment  as  administrator; 
and  on  the  trial  of  an  appeal  case  from  the  court 
of  ordinary  over  the  right  to  administer,  where 
the  nndi.sputed  evidence  shows  that  one  of  the 
contestants  has  been  selected  by  a  majority  of 
the  nest  of  kin  of  deceased  in  conformity  with 
the  statute,  and  that  he  is  of  good  moral  char- 
acter and  is  laborintt  under  no  legal  disability, 
it  is  not  erroneous  for  the  judge  to  direct  a  ver- 
dict in  favor  of  the  contestant  so  selected. 

(a)  Where  one  of  the  next  of  kin  is  a  minor, 
a  legally  oualified  guardian  of  the  minor  has  a 
right,  in  behalf  of  such  minor,  to  express  a 
choice  in  selecting  a  stranger  to  administer. 

(b)  Where  one  of  the  next  of  kin  died  without 
expressing  a  choice  with  regard  to  the  selection 
of  a  stranger  to  administer,  the  children  of  such 
deceased  have  no  grater  voice  in  the  selection 
of  a  stranger  to  administer  than  the  right  to 
represent  one  share  in  the  estate  in  voting. 

fEd.  Xote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  ISxecutors  and  Administrators,  §  57.] 

(Syllabns  by  the  Conrt.) 

Error  from  Superior  Court,  Oglethorpe 
County;   H.  M.  Holden,  Judge. 

Application  for  the  appointment  of  nn  ad- 
ministrator of  the  estate  of  W.  F.  Mattox, 
deceased.  From  an  order  appointing  L.  D. 
Mattox  administrator,  J.  W.  Embry  appealed 
to  the  superior  court,  where  judgment  was 
directed  in  his  favor,  and  L.  D.  Mattox 
brings  error.    Affirmed. 

W.  F.  Mattox  died  Intestate,  leaving  an  es- 
tate and  ten  children,  but  no  widow.  There 
was  a  contest  for  the  right  to  administer  up- 
on the  estate.  One  of  the  contestants  was 
Lk  D.  Mattox,  who  was  a  collateral  kinsman 
of  the  deceased  and  the  assignee  of  certain 
of  the  children  to  the  extent  of  their  respec- 
tive interests  In  the  land,  which  constituted 
the  property  of  the  estate  of  the  deceased 
Intended  to  be  administered.  The  other  con- 
testant was  J.  W.  Embry,  who  was  the  hus- 
band of  one  of  the  daughters  of  the  deceas- 
ed. The  Judgment  In  the  ordinary's  court 
was  in  faTor  of  L.  D.  Mattox.  Embry  enter- 
ed an  appeal  to  the  superior  court  from  the 
Judgment  of  the  court  of  ordinary.  The  ap- 
peal bond  recited  payment  of  the  costs  which 
had  accrued,  and  was  conditioned  to  pay  "L. 
D.  Slattox,  administrator,  •  *  •  such  fur- 
ther costs  as  may  accrue  in  said  case  by  rea- 
son of  this  appeal."  The  bond  was  approv- 
ed and  died,  and  the  record  transmitted  to 
the  superior  court.  On  the  hearing  in  the 
superior  court  counsel  for  L.  D.  Mattox  mov- 
ed to  dimiss  the  appeal,  "upon  the  ground 
that  the  appeal  bond  was  made  payable  to 
L.  D.  Mattox,  administrator,   instead  of  to 


the  ordinary  of  Oglethorpe  county."  The 
court  was  about  to  sustain  the  motion,  when, 
In  order  to  prevent  the  dismissal  of  the  ap- 
peal, the  appellant,  with  leave  of  the  court 
and  with  the  consent  of  bis  surety,  amended 
the  appeal  bond  by  making  the  same  payable 
"to  Joel  Cloud,  ordinary  of  said  county,  and 
his  successors  in  office,  instead  of  to  L.  D. 
Mattox,  administrator."  After  amendment 
the  court  overruled  the  motion  to  dismiss  the 
appeal,  whereupon  counsel  for  L.  D.  Mattox 
filed  exceptions  pendente  lite,  and  afterwards 
assigned  error  upon  the  ruling  of  the  court 
allowing  the  amendment,  on  the  ground  that 
"it  was  not  permissible  to  amend  the  bond," 
and  to  the  ruling  of  the  court  refusing  to 
dismiss  the  appeal  on  the  ground  that  the 
appeal  was  a  nullity. 

On  the  trial  before  the  Jury  there  was  no 
evidence  to  show  that  J.  W.  Embry  was  of 
unsound  mind  or  otherwise  laboring  under 
disability.  Some  of  the  witnesses  stated  that 
In  their  opinion  he  was  not  a  good  business 
man,  and  therefore  unsuitable  to  administer. 
Others  stated  that  he  was  a  man  of  honor 
and  integrity  and  capable  of  managing  the 
estate.  It  was  shown  that  Myrt  Mattox,  a 
girl  20  yeors  of  age,  and  T.  S.  Cunningham, 
her  guardian,  together  with  five  of  the  other 
children  of  deceased,  who  had  attained  their 
majority  and  labored  under  no  legal  disabil- 
ity, had  In  writing  selected  J.  W.  Embry  to 
administer  upon  the  estate  and  requested  his 
appointment ;  that  Sol.  J.  Mattox,  one  of  the 
children  of  deceased,  who  had  requested  the 
appointment  of  J.  W.  Embry,  had  conveyed 
his  interest  in  the  property  to  Cauthen  Bros, 
as  security  for  a  debt  which  was  unpaid; 
and  that  the  Cauthens  requested  in  writing 
the  appointment  of  L.  D.  Mattox.  J.  A. 
Cauthen  was  the  assignee  of  a  half  Interest 
m  the  two-tenths  of  the  estate  of  W.  F.  Mat- 
tox, deceased,  having  acquired  the  same  from 
John  Henry  Mattox  and  Nathan  F.  Mattox, 
sons  of  said  deceased;  and  as  representing 
such  half  interest  he  requested  in  writing 
the  appointment  of  h.  D.  Mattox.  G.  A. 
Webb  had  married  a  daughter  of  the  deceas- 
ed, and  after  the  marriage  the  daughter,  M. 
M.  Webb,  had  died,  leaving  surviving  her 
the  said  G.  A.  Webb  and  seven  minor  chil- 
dren, the  issue  of  the  marriage;  and  G.  A. 
Webb,  as  natural  guardian  of  the  seven  chil- 
dren, claimed  the  Interest  of  M.  M.  Webb  in 
the  estate  of  W.  F.  Mattox,  deceased.  There 
was  no  evidence  that  G.  A.  Webb  had  quali- 
fied as  guardian  by  executing  a  bond  under 
the  provisions  of  Cfcv.  Code  1895,  §  2513. 
Claiming  a  right  so  to  do  by  virtue  of  being 
the  natural  guardian  of  his  children,  G.  A. 
Webb  requested  in  writing  the  appointment 
of  II  D.  Mattox.  None  of  the  children  who 
had  selected  J.  W.  Embry  had  assigned  their 
Interest  in  the  estate,  or  otherwise  incumber- 
ed the  same,  except  Sol.  J.  Mattox,  who  had 
executed  the  security  deed  to  Cauthen  Bros. 
After  all   the  evidence   was  submitted,   the 
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judge  directed  a  verdict  In  favor  of  J.  W. 
Embry.  Error  was  assigned  on  this  ruling, 
and  on  tbe  allowance  of  the  amendment  of 
the  appeal  bond,  and  on  the  refusal  to  dis- 
miss the  appeal. 

E.  P.  Skull,  H.  McWhorter,  Jr.,  and  Samuel 
H.  Sibley,  for  plahitlff  In  error.  Paul  Brown 
and  Samuel  L.  Olive,  for  defendant  In  error. 

ATKINSON,  J.  1.  Civ.  Code  1895,  g  4466, 
provides:  "In  all  cases  in  the  court  of  or- 
dinary, the  party  desiring  to  appeal,  his  at- 
torney at  law  or  In  fact,  shall  pay  all  costs 
that  may  have  accrued,  and  give  bond  and 
security  to  the  ordinary  for  such  further 
costs  as  may  accrue  by  reason  of  such  ap- 
peal ;  this  being  done,  tbe  appeal  shall  be  en- 
tered." This  section  was  construed  in  Sims 
V.  Walton,  111  Ga.  866,  36  S.  E.  966,  to  mean 
that  the  bond  shall  not  be  made  payable  to 
the  ordinary,  but  to  the  appellee.  Under  this 
ruling  the  appeal  bond  given  by  the  appellant 
was  correct  without  amendment.  It  appears 
that  the  appellant  amended  the  bond  under 
pain  of  having  the  appeal  dismissed,  and  the 
bond  was  thereby  so  changed  as  to  make  It 
payable  to  the  wrong  person.  In  Its  amended 
condition  the  bond  did  not  comply  with  the 
law  as  ruled  in  Sims  v.  Walton,  supra;  but 
Inasmuch  as  the  appeal  bond  was  payable  to 
the  proper  person  In  the  first  instance,  direc- 
tion will  be  given,  under  the  authority  vested 
in  this  court  by  Civ.  Code  1895,  §  5586,  that 
upon  the  return  of  tbe  case  the  appellant 
shall  be  allowed  further  to  amend  by  strik- 
ing tbe  amendment  to  the  bond,  so  as  to  al- 
low the  bond  to  stand  as  originally  filed. 

2.  It  was  contended  by  counsel  for  L.  D. 
Mlattox  that  Embry  was  not  shown  by  the 
record  to  have  been  selected  by  a  majority 
of  the  next  of  kin  to  deceased,  because  Hyrt 
Hattox  was  a  minor  and  neither  she  nor  her 
guardian  was  authorized  by  law  to  express 
a  choice  In  the  selection,  and  S.  J.  Mattox 
lost  his  right  to  tbe  expression  of  a  choice 
by  conveying  his  interest  In  the  prox>erty  as 
security  for  a  debt  which  was  overdue  and 
unpaid,  and  because  the  seven  children  of 
Mrs.  Webb,  a  deceased  daughter  of  the  Intes- 
tate, were  each  entitled  to  a  voice,  and  they, 
as  well  as  the  holder  of  the  security  deed 
from  S.  J.  Mattox,  had  In  writing  selected 
L.  D.  Mattox,  and  when  these  were  consider- 
ed L.  D.  Mattox  was  the  choice  of  a  major- 
ity. These  contentions  are  untenable.  It 
appeared  that  six  of  the  children  of  the  de- 
ceased, constituting  a  majority  of  ten,  had  In 
writing  requested  the  appointment  of  J.  W. 
Embry.  One  of  tbe  six  children  was  a  mi- 
nor; but.  Inasmuch  as  the  guardian  of  the 
minor  joined  her  in  making  the  written  re- 
quest, the  fact  of  her  minority  did  not  affect 
the  case.  Myers  v.  Cann,  95  Ga.  383,  22  S.  E. 
611.  Another  of  the  six  had  also  conveyed 
his  Interest  In  the  land  as  security  for  a  debt 
which  was  overdue  and  unpaid ;  but  that  did 
amount  to  a  surrender  of  his  right  to  express 
a  choice  in  selecting  tbe  administrator.   He 


continued  to  be  one  of  the  class,  "next  of  klE 
equally  near  in  degree  to  deceased,"  and  bad 
an  equitable  Interest  In  the  property  left,  to 
wit,  the  right  to  redeem;  and  it  was  that 
relationship  which,  under  Clr.  Code  1895,  | 
3367,  par.  3,  gave  him  a  right  to  a  voice  in 
the  selection  of  an  administrator.  Having 
been  selected  In  writing  by  a  majority  of  the 
next  of  kin,  under  the  construction  given  to 
paragraphs  3,  6,  §  3367,  of  Civ.  Code  1895,  in 
the  case  of  Halllday  v.  Du  Bose,  59  Ga.  268, 
J.  W.  Embry  was  entitled  as  a  matter  of  law 
to  appointment.  Neither  of  the  contestants 
was  one  of  the  next  of  kin  of  the  Intestate. 
One  of  them  was  selected  by  a  majority  of 
the  next  of  kin  according  to  the  statute  of 
relationship  and  distribution.  The  other  was 
recommended  by  certain  persons  claiming  a 
minority  Interest  In  the  estate,  and  himself 
claimed  a  fractional  Interest  by  conveyance 
to  him.  It  appeared  that  the  daughter  of  de- 
ceased, who  married  G.  A.  Webb,  had  died 
and  left  surviving  her  seven  children.  It 
was  contended  that  each  of  theiu  was  en- 
titled to  a  vote  as  next  of  kin  In  tbe  selec- 
tion of  an  administrator,  and  that.  If  they 
were  to  be  contemplated, "the  six  next  of  kin 
who  had  selected  Embry  did  not  amount  to 
a  majority  of  all  of  the  next  of  kin.  We  do 
not  think  there  Is  any  merit  in  this  conten- 
tion. The  Webb  children,  under  the  statute 
of  distribution,  were  not  In  fact  related  to 
the  deceased  equally  near  In  degree  with  the 
other  persons  who  selected  Embry.  The  In- 
terest In  the  estate  which  they  acquired  was 
by  Inheritance  from  their  mother.  She  was 
entitled  only  to  one  vote,  and  at  most  the 
Webb  children  as  a  class  could  not  have  a 
greater  voting  power  than  their  mother 
would  have  had  if  she  had  survived. 

Judgment  affirmed.     All  the  Justices  con- 
cur, except  HOLDEN,  J.,  disqualified. 


TIFT  COUNTY  v.  BERRIEN  COUNTY. 
(Supreme   Court  of  Georgia.     Aug.   12,  1908.) 

Counties  —  Cbeation  of  New  Counties  — 
Adjustment  of  Rights  and  Liabilities- 
Taxes  ON  Division  of  Countt. 

Under  the  act  creatine  Tift  county  (Acts 
1905,  p.  60)  and  the  general  law  (Acta  1905,  p. 
46),  that  county  has  no  right  of  action  to  re- 
cover from  Berrien  county  (from  the  territory 
of  which  it  was  in  part  formed)  any  portion  of 
the  funds  in  the  latter'g  treasury  raised,  during 
the  year  in  which  Tift  county  was  created,  by 
the  levy  and  collection  of  taxes  assessed  against 
the  property  or  citizens  of  that  portion  of  Ber- 
rien county  which  waa  transferred  to  Tift 
county. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   R.  6.  Mitchell,  Judge. 

Action  by  Tift  county  against  Berrien  coun- 
ty. Judgment  for  defendant,  and  plaintiff 
brings  error.    AflBrmed. 

Tift  county  filed  a  suit  against  Berrien 
county,  seeking  to  recover  $4,681,  being  the 
net  amount  of  taxes  collected  by  Berrien 
county,  as  taxes  for  tbe  year  1906,  from  the 
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taxpayers  who  were  residents  of  that  por- 
tion of  the  territory  of  Berrien  which  was 
by  the  act  of  August  17,  1905  (Acts  1905,  p. 
60),  cut  off  Into  the  new  county  of  Tift,  which 
was  by  this  act  created.  The  petitioner  al- 
leges that  It  Is  without  public  buildings  of 
any  kind,  except  a  jail  for  which  It  owes,  and 
since  Its  organization  has  had  to  bear  the 
burden  Incident  to  a  county's  existence ;  that 
Berrien  county  has  new  public  buildings, 
built  by  direct  taxation,  levied  and  paid  by 
Its  citizens  prior  to  the  creation  of  Tift  coun- 
ty, to  which  the  citizens  of  Tift  county  con- 
tributed their  proportionate  share;  that  Ber- 
rien county  was  not  in  debt  or  bonded  at  the 
time  Tift  county  was  created,  but  had  money 
In  its  treasury  at  the  time  the  taxes  specified 
were  collected;  and  that  these  taxes  were 
levied  to  pay  subsequent  expenses.  By  rea- 
son of  these  facts  It  is  alleged  that  Tift  coun- 
ty has  not  only  been  compelled  by  taxation 
to  contribute  to  the  running  expenses  of  Ber- 
rien county  for  the  latter  part  of  the  year 
1905,  and  nearly  all  of  the  year  1906,  but 
also  for  the  same  time  to  support  itself,  which 
Is  subversive  of  the  law  requiring  that  taxa- 
tion should  be  uniform  upon  the  same  class 
of  subjects  and  ad  valorem  on  all  property 
subject  to  taxation;  and  for  this  reason  the 
money  collected  for  taxes  upon  property  and 
from  citizens  resident  in  Tift  county  during 
the  year  1905  Is  money  had  and  received  by 
Berrien  county  for  the  use  of  Tift  county. 
Demand  and  refusal  are  also  alleged.  The 
defendant  filed  a  demurrer,  which  being  sus- 
tained, Tift  county  excepted  and  brings 
error. 

Denmark  &  Orlfiln,  for  plaintiff  in  error. 
Bnle  &  Knight,  for  defendant  in  error. 

EVANS,  P.  J.  The  court  did  not  err  In 
dismissing  the  petition  on  general  demurrer. 
As  was  said  In  Butts  County  v.  Jackson 
Banking  Co.,  129  Ga.  801,  60  S.  B.  149:  "The 
general  fiscal  policy  outlined  in  the  Consti- 
tution of  1877  for  political  subdivisions,  such 
as  countlee,  •  ♦  •  was  to  provide  a  sys- 
tem of  finance  for  subordinate  public  cor- 
porations, under  which  there  could  be  made 
each  year  contracts  for  the  expenses  of  the 
year,  and  these  were  to  be  paid  out  of  mon- 
eys arising  from  taxes  levied  daring  the 
year."  The  only  legitimate  object  of  taxes 
for  the  year  1905  was,  therefore,  the  expenses 
of  that  year.  If  the  rate  of  taxation  was  ex- 
orbitant, or  the  taxes  unnecessary  to  meet 
probable  expenses,  this  might  have  furnish- 
ed to  these  citizens  a  ground  to  enjoin  their 
collection;  but  It  certainly  could  not  give 
to  another  county,  created  after  the  larger 
part  of  the  expenses  for  which  those  taxes 
were  presumptively  levied  and  collected  had 
been  incurred,  any  right  to  such  taxes.  It 
was  held  in  Pope  v.  Matthews,  125  Ga.  341, 
54  8.  E.  152,  that  while  extra  and  unusual 
taxes,  assessed  after  the  passage  of  the  act 
laying  out  a  new  county,  could  not  be  as- 
Mssed  by  the  aatborltles  of  the  old  county 


against  the  citizens  of  the  new,  yet  ordinary 
annual  taxes  for  county  purposes  for  the 
year  in  which  they  were  created  could  be  so 
assessed,  even  though  they  had  not  been 
actually  levied  before  the  act  was  approved. 
See,  also,  Yow  ▼.  Sullivan,  129  Ga.  187,  58 
S.  E.  662. 

The  general  act  passed  on  August  21,  1905 
(Acts  1905,  p.  46),  to  provide  for  the  or- 
ganization, etc.,  of  the  new  counties  created 
at  that  session  of  the  General  Assembly,  In 
section  10  (page  49)  expressly  provides  that 
"all  taxes  due  the  state  and  county  by  per- 
sons residing  in  the  new  county,  or  upon 
property  Included  within  the  limits  of  the 
new  county,  shall  be  payable  to  the  tax  col- 
lector of  the  county  from  which  said  terri- 
tory was  taken,  and  the  tax  collector  of  said 
original  county  Is  hereby  authorized  to  Issue 
execution  for  the  collection  of  such  taxes, 
and  the  same  shall  be  enforced  and  collected 
by  the  ofllcers  of  the  county  or  counties  from 
which  the  territory  for  said  new  county  was 
taken."  Provision  is  also  made,  in  section 
6  (page  48)  of  this  same  act,  for  the  levy  ot 
an  extra  tax  for  county  purposes  In  the  new 
county.  Thus  the  law  expressly  provided 
that  Berrien  county  should  collect  these 
taxes;  and  as  there  Is  nothing  in  the  law 
which  even  remotely  suggests  that  It  was  to 
collect  them  for  the  use  of  Tift  county,  un- 
der the  maxim  of  "Incluslo  unius  excluslo 
alterlns,"  the  conclusion  Is  Irresistible  that 
Berrien  county  was  to  collect  them  for  Its 
own  use,  just  as  all  other  taxes  for  that  year 
were  collected.  And  the  provision  In  the 
general  law  that  Tift  county  could  collect  an 
extra  tax  for  county  purposes  is  a  clear  rec- 
ognition of  the  legislative  Intent  that  that 
should  be  the  source  of  its  revenues  for  the 
first  year  after  its  creation.  It  is  no  more 
plausible  to  contend  that  Tift  county  should 
be  allowed  to  recover  from  the  parent  county 
a  proportionate  part  of  the  funds,  represented 
by  the  taxes  against  the  property  and  citi- 
zens taken  from  the  latter  by  the  act  creat- 
ing the  former,  which  were  in  the  treasury 
of  the  latter  unexpended,  than  to  concede 
to  Berrien  county  the  right  to  recover  from 
Tift  county  such  a  proportionate  part  of 
any  deficiency  which  might  have  existed,  had 
the  taxes  collected  for  that  year  been  insuffi- 
cient to  have  met  the  current  expenses  of  that 
year.  Surely  no  one  would  seriously  assert 
the  latter  proposition. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


GRISKBLI,  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     Aug.  26, 

1908.) 
1.  Railroads— Crossing  Accident  —  Pebson 
ON  Track— Contributory  Neolioence. 
Deceased,  with  several  companions,  hearing 
a  passenger  train  approaching,  started  for  the 
depot  under  the  erroneous  belief  that  the  train 
was  one  on  which  deceased  expected  the  arrival 
of  a  friend.    They  ran  toward  a  path  crossing 
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made  at  defendant's  freifcbt  depot,  which  the 
public  frequently  used  with  defendant's  acqui- 
escence, and,  reaching  the  track  nearest  the 
freight  depot,  on  which  a  number  of  freight  cars 
stood  across  the  path,  coupled  together,  deceas- 
ed, who  was  ahead,  climbed  over  the  bumpers 
of  the  freight  cars  and  jumped  to  the  ground, 
when  he  was  struck  by  the  train  and  killed, 
while  crossing  the'  track  of  the  passenger  train, 
though  there  was  sufficient  space  between  it  and 
the  freight  track  to  stand  in  safety.  Held  that, 
though  the  operatives  of  the  train  were  negli- 
gent in  running  it  at  a  rate  of  speed  in  violation 
of  the  town  ordinance,  deceased  was  himself 
negligent  as  a  matter  of  law,  precluding  a  recov- 
ery for  his  death. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1067.] 

2.  Evidence — Cowclusions. 

In  an  action  for  death  of  a  pedestrian  by 
being  struck  by  a  train  at  a  crossing,  a  question 
whether,  if  the  train  had  been,  as  was  supposed 
by  deceased,  a  slower  train  than  that  which 
struck  him,  "would  you  not  have  had  plenty  of 
time  to  get  across?"  was  properly  excluded,  as 
calling  for  a  mere  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  2269.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County ;  R.  O.  Purdy,  Judge. 

Action  by  James  Grlskell.  as  administra- 
tor of  Charles  Grlskell,  deceased,  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Stanyarne  Wilson  and  J.  B.  Bell,  for  appel- 
lant.   Sanders  &  De  Pass,  for  respondent 


JONES,  J.  On  September  6,  1903,  Charles 
Grlskell,  while  attempting  to  cross  the  rail- 
road track  In  front  of  defendant's  moving 
train,  was  struck  by  the  engine  and  killed. 
This  action  was  brought  by  his  administrator 
to  recover  damages  for  said  death,  which  the 
complaint  alleged  was  the  result  of  defend- 
ant's negligence  (1)  in  approaching  the  sta- 
tion at  a  great  speed-  In  violation  of  the  town 
ordinance;  (2)  in  falling  to  give  the  signal 
required  by  statute;  (3)  In  not  having  some 
agent  at  said  station  for  the  purpose  of  ap- 
prising plaintifTs  intestate  of  the  rapid  and 
unslgnaled  approach  of  said  train.  At  the 
dose  of  plaintiff's  testimony  a  nonsuit  was 
ordered,  on  the  ground  that  the  negligence 
of  the  deceased  brought  about  or  contributed 
to  his  death. 

The  main  question  raised  by  the  appeal  la 
whether  the  nonsuit  was  proper.  We  think 
It  was.  The  undisputed  facts  show  that  on 
Sunday  night,  September  6,  1903,  the  deceas- 
ed, who  was  between  16  and  17  years  old, 
was  standing  with  several  companions  about 
100  yards  from  the  depot,  when  he  beard  the 
station  signal  given  by  defendant's  train  No. 
38  at  the  overhead  bridge  some  GOO  or  700 
yards  away.  No.  38  was  going  from  Char- 
lotte towards  Spartanburg,  was  not  due  to 
stop  at  Gaffney,  and  was  running  25  or  30 
miles  an  hour.  An  ordinance  of  the  town 
prohibited  a  speed  through  town  in  excess  of 
0  miles  an  hour.  This  train  was  behind 
time  and  was  running  in  about  the  time  No. 
40  was  due.    No.  40  was  a  much  slower  train 


than  No.  38.  The  deceased  heard  the  whistle 
and  saw  the  headlight  of  the  coming  train. 
Supposing  it  to  be  No.  40,  and  expecting  his 
friend,  Hiram  Wesslnger,  to  come  from  CliU'- 
ton  on  that  train,  he  proposed  to  his  com- 
panions to  meet  the  train.  They  broke  out 
and  ran  in  the  direction  of  the  freight  de- 
pot, expecting  to  cross  over  several  tracks 
intervening  and  reach  the  passenger  depot, 
opposite  the  freight  -depot,  before  the  train. 
They  ran  toward  a  path  crossing  made  at  the 
freight  depot  for  the  convenience  of  defend- 
ant, but  which  the  public  frequently  used 
with  defendant's  acquiescence.  They  chose 
this  woy  because  it  was  some  nearer  than  to 
go  to  the  passenger  depot  by  Robertson  street. 
When  they  reached  the  track  nearest  the 
freight  depot  there  were  a  number  of  freight 
cars  thereon,  and  two  stood  across  the  path 
coupled  together,  as  was  frequently  the  case. 
The  deceased  was  ahead,  and  climbed  over 
the  bumpers  of  these  freight  cars,  and  by 
the  time  he  reached  the  ground  the  train  was 
close  on  him. 

Garfleld  Harman  testified  as  follows:  "Q. 
How  far  did  you  get  between  the  cars?  A. 
I  got  across  there,  and  I  seen  It  strike  him. 
Q.  Tell  what  you  saw.  A.  He  lit  out  the  car, 
me  right  following  him,  and  It  Jerked  blm 
around.  We  just  Jumped  up  between  the 
two  cars  coupled  together.  Q.  You  Jumped 
out.  Where  did  he  go?  A.  He  went  right  In 
the  engine.  Q.  The  engine  caught  him?  A. 
Yes,  sir.  Q.  How  come  It  didn't  catch  you? 
A.  I  can  hardly  tell.  Q.  He  was  a  little 
ahead  of  you?  A.  Yes,  sir.  Q.  It  had  al- 
ready passed  you?  A.  Yes,  sir."  Cross-ex- 
amination by  Mr.  Sanders :  "Q.  You  and  Mr. 
Grlskell  came  through  the  same  cars?  A. 
Yes,  sir.  Q.  Went  between  the  same  cars? 
A.  Yes,  sir.  Q.  When  he  was  climbing  up, 
where  were  you?  On  the  ground  Just  behind 
him?  A.  No,  sir;  both  of  us  In  between  the 
cars  about  the  same  time.  Q.  One  right  be- 
hind the  other?  A.  Four  or  five,  I  expect, 
could  be  between  the  cars  at  once.  Q.  Who 
was  the  next  man  to  Grlskell?  A.  Me.  Q. 
They  were  coupled  together,  were  they  not? 
A.  Yes,  sir.  Q.  You  were  the  next  man  to 
Mr.  Grlskell?  A.  Yes,  sir.  Q.  And  he  Jumped 
up?  A.  Yes,  sir.  Q.  And  you  followed  him? 
A.  Yes,  sir.  Q.  When  he  Jumped  out,  did  he 
stop,  or  continue  right  straight  on?  A.  Seem- 
ed like  he  sorter  stumbled.  Q.  Did  he  catch 
himself,  or  fall?  A.  No,  sir;  It  took  talm, 
and  carried  him  right  around  Into  it." 

The  complaint  alleged  that  Intestate  was 
proceeding  across  said  track  to  the  point  of 
his  destination  when  he  was  struck  by  the 
engine  of  defendant's  train  No.  38  and  killed. 
The  body  was  found  some  feet  from  the 
track  on  the  passenger  depot  side ;  the  condi- 
tion and  position  of  the  body  Indicating  that 
be  bad  not  been  run  over  by  the  train,  but 
thrown  off  by  the  cowcatcher  of  the  engine. 
There  was  testimony  that  the  bell  did  not 
ring  until  after  the  collision.  The  train  came 
to  a  stop  after  the  collision  and  pulled  back 
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to  the  depot.  The  action  happened  within 
.'iOO  yards  of  a  street  crossing. 

Conceding  that  defendant  was  neKligent  In 
not  girlng  the  statutory  signals,  this  could 
Dot  have  been  a  proximate  cause  of  the  In- 
jury, since  Intestate  heard  the  station  blow, 
saw  the  headlight,  and  was  racing  to  beat 
the  train  to  the  depot.  Barber  t.  Railway, 
U  8.  C.  144.  13  S.  E.  630.  Conceding  that 
the  speed  of  the  train  was  in  violation  of  the 
town  ordinance,  and  there  would  probably 
bare  been  no  collision  if  the  speed  bad  not 
exceeded  six  miles  an  hour,  still  the  Intes- 
tate's recklessness  In  attempting  to  cross  the 
track  in  front  of  the  fast-moTlng  engine, 
n-bich  be  should  have  known  was  almost  ui>- 
on  him,  so  manifestly  contributed  to  his 
death  that  there  could  be  no  recovery  there- 
for. The  evidence  shows  there  was  sufficient 
space  between  the  freight  track  and  the  pas- 
s«-Dger  track  to  stand  In  safety,  as  Harman 
did  on  this  occasion.  If  Intestate  had  exer- 
cised ordinary  care  In  the  use  of  his  senses, 
be  would  have  observed  and  avoided  the  peril 
of  attempting  to  cross  the  track  In  front  of 
the  moving  train.  The  nonsuit  is  sustained 
by  the  cases  of  Barber  v.  Railroad  Co.,  34  S. 
C.  448.  13  8.  E.  630  and  Drawdy  v.  Railroad 
Co..  78  S.  C.  374,  B8  8.  B.  980. 

The  exception  to  the  exclusion  of  testi- 
mony cannot  be  sustained.  The  witness  Hal- 
lam  was  asked  this  Question ;  "If  the  train 
bad  been  No.  40,  coming  In — ^you  say  It  is  a 
good  deal  slower  than  38 — would  you  not  have 
bad  plenty  of  time  to  get  across?"  The  an- 
swer to  this  question  was  properly  excluded, 
as  It  would  have  been  the  mere  opinion  of 
the  witness,  as  to  a  matter  concerning  which 
the  jury  could  draw  a  conclusion  quite  as 
well  as  the  witness.  Besides,  if  the  witness 
had  answered  "Yes,"  the  testimony  could  not 
have  altered  the  result. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


EV.A.NS  v.  MAYES  et  al. 

MAYES  et  al.  v.  EVANS. 

tSupreme  Court  of  South  Caroliaa.     Aug.  25, 
1908.) 

1.  ISJURCTION— "TEMPOBABT     INJUNCTION." 

The  sole  object  of  a  temporary  injunction 
being  to  preserve  the  subject  of  contioversy  in 
the  condition  in  which  it  is  when  the  order  is 
made  till  opportunity  for  a  full  and  deliberate 
iovestigation,  an  order  to  a  sheriff  to  return 
articles  distrained  and  taken  in  his  charge  is  im- 
proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dijt. 
vol.  27,  Injunction,  f  302. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  &  pp.  6901-0902.] 

2.  Same— Other  REaiBDT. 

One  whose  goods  are  distrained  for  rent  la 
improperlv  granted  relief  by  injunction ;  Civ. 
Code  1902.  f  2435,  providing  for  sale  of  the 
eoods  as  in  case  of  execution,  if  the  owner  does 
not  replevy  them,  and  there  being  nothing  in 
the  complaint  to  show  there  was  any  obstacle 
to  prevent  plaintiff  from  testing  the  claim  for 


rent  and  the  validity  of  the  distress  by  appro- 

Erlate  legal  proceedings  to  recover  possession  of 
Is  property. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County ;  before  Chief  Justice  Pope. 

On  the  ex  parte  petition  of  Barnard  B. 
Evans,  Chief  Justice  Pope  made  orders  of  in- 
junction relative  to  the  case  of  W.  JI.  Mayes 
and  another  against  said  Evans,  from  which 
said  Mayes  and  another  api^eal.  Reversed, 
and  Injunctions  dissolved. 

See  61  8.  E.  657. 

Eugene  W.  Able,  for  appellants.  Barnard 
B.  Evans,  for  respondent. 

WOODS,  J.  The  following  statement  of 
facts  appears  in  the  record :  '"On  December  5, 
1900,  W.  M.  Mayes  instituted  proceedings  un- 
der secUon  2423,  1  Civ.  Code  1902,  to  dis- 
possess B.  B.  Evans  of  the  premises  occupied 
by  him  as  a  tenant,  alleging  that  he  was  lu 
arrears  for  rent  due  for  October  and  Novem- 
ber, 1906,  that  he  was  a  tenant  by  the  month, 
that  be  had  had  notice  to  quit  the  premises, 
and  that  be  was  holding  over  after  such 
notice  to  quit,  contrary  to  law.  Upon  Issue 
joined  before  a  Jury  on  rule  issued  by  Magis- 
trate J.  H.  Etheredge,  a  verdict  for  the  land- 
lord was  found,  and  order  of  dispossession 
issued.  Mr.  Evans  am>ealed,  and  Judge  R.  O. 
Purdy  sustained  the  appeal  upon  two  grounds, 
to  wit,  that  the  magistrate  erred  In  not  grant- 
ing a  change  of  venue  upon  motion  of  Mr. 
Evans,  and  upon  the  further  ground  that  the 
rule  issued  did  not  allow  Mr.  Evans  the  time 
required  by  the  statutes  in  which  to  answer 
the  rule.  From  the  order  of  Judge  Purdy, 
Mr.  Mayes  appealed,  and  the  case  Is  now 
pending  In  the  Supreme  Court  Afterward, 
In  May,  1907,  W.  M.  Mayes  and  Lizzie  Stew- 
art (she  having  acquired  interest  In  the  prop- 
erty occupied)  instituted  similar  proceedings 
to  the  above  against  B.  B.  Evans,  alleging 
that  he  was  In  arrears  for  rent  for  the 
months  of  December,  1906,  January,  Febru- 
ary, March,  and  April,  1907  (note,  October 
and  Nov«nber,  1906.  the  months  involved  in 
prior  action,  omitted),  and  that  he  was  a 
tenant  by  the  month  holding  over  after  de- 
mand for  possession  of  the  premises,  all  con- 
trary to  law.  About  the  same  time,  this  last 
rule  to  show  cause  why  Mr.  Evans  should  not 
be  required  to  vacate  the  premises  was  issued, 
Mr.  Mayes  and  Mrs.  Stewart  Issued  and 
lodged  with  the  sheriff  of  Saluda  county  their 
distress  warrant  as  landlord." 

Thereafter  on  May  10,  1907,  the  Chief  Jus- 
tice Issued  the  following  order  of  Injunction 
on  the  ex  parte  application  of  the  plaintiff, 
Evans:  "The  complaint  of  the  plaintiff,  Bar- 
nard B.  Evans,  having  been  heard  by  me,  and 
It  appearing  thereby  that  there  Is  now  pend- 
ing before  the  courts  of  this  state  a  cause  of 
action  in  the  same  subject-matter,  and  that 
the  plaintiff  has  commenced  his  action  against 
the  defendants,  and  that  he  has  in  the  said 
complaint  tendered  payment  of  his  rent  due 
for  his  office  to  the  proper  parties,  and  that 
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the  same  was  refused,  and  that  the  sheriff  of 
Saluda  county  upon  an  unverified  or  unwit- 
nessed warrant  has  distrained  for  tlie  said 
rents,  and  has  taken  In  his  possession  certain 
articles  of  personal  property  of  the  plaintiff, 
ETans,  and  now  retains  them,  and  that  the 
said  Stewart  and  Mayes  have  without  due 
process  of  law  entered  another  action  for  this 
same  matter,  it  Is  ordered:  That  B.  F.  Sam- 
ple, Jr.,  sheriff  of  Saluda  county,  do  im- 
mediately, upon  service  of  this  order,  return 
the  articles  distrained  and  talcen  into  his 
ctiarge  to  the  plaintiff,  Barnard  B.  Evans,  in 
the  same  manner  and  place  that  he  took  the 
same,  and  that  he  be  restrained  and  enjoined 
from  further  interfering  with  the  peaceful 
occupancy  of  the  said  Evans  of  the  said  prem- 
ises now  in  litigation  between  the  said  Evans 
and  the  said  Mayes  and  the  said  Stewart. 
That  the  said  W.  M.  Mayes  and  Lizzie  Stew- 
art be  restrained  and  enjoined  from  further 
interfering  with  the  peaceful  possession  of  the 
said  Evans  of  the  said  premises  occupied  by 
the  said  Evans.  Let  a  copy  of  order  be  served 
on  the  said  W.  M.  Mayes,  Lizzie  Stewart,  and 
B.  F.  Sample,  Jr.,  Immediately.  Let  Barnard 
B.  Evans  execute  his  personal  bond  in  the  sum 
of  $100  to  the  said  defendants  under  this  In- 
junction, and  a  copy  of  said  bond  served  with 
this  order." 

Appellants  made  a  motion  on  May  25,  1907, 
to  dissolve  this  injunction  on  the  following 
grounds:  "Because  the  court  was  without 
Jurisdiction  to  pass  the  said  order,  without  a 
verified  complaint  In  an  action  pending  In 
the  courts  of  the  state,  or  upon  proof  by 
affidavit  of  facts  warranting  such  an  order. 
Because  the  order  passed  violates  the  rights 
of  W.  M.  Mayes  and  Lizzie  Stewart  to  prop- 
erty without  due  process  of  law.  Because  the 
order  referred  to  is  Illegal,  unjust,  and  has 
been  improvldentlally  Issued.  Because  what- 
ever rights  of  Barnard  B.  Evans  have  been 
violated,  if  any,  there  is  ample  remedy  at  law 
for  him,  and  his  redress  must  be  according  to 
the  usual  processes  of  law  when  they  are 
ample." 

On  the  hearing  of  this  motion,  the  Chief 
Justice  had  before  him  the  complaint  of  Bar- 
nard B.  Evans  and  several  affidavits  submit- 
ted on  behalf  of  appellants.  The  hearing  re- 
sulted In  the  following  order,  dated  August 

6,  1907:  "A  contention  having  arisen  in  this 
case  between  W.  M.  Mayes,  landlord,  and  his 
tenant,  B.  B.  Evans,  as  to  the  possession  of 
certain  property,  a  rule  to  show  cause  was 
Issued  by  J.  H.  Etheredge,  magistrate,  under 
section  2423,  Civ.  Code  1902,  requiring  B.  B. 
Evans  to  show  cause  at  his  oflice  on  December 

7,  1906,  why  he  should  not  be  dispossessed. 
The  Jury  found  that  Mayes  was  entitled  to 
possession.  Evans  appealed  to  the  circuit 
court,  alleging  error  on  the  part  of  the  magis- 
trate in  refusing  to  sustain  his  demurrer  to 
the  Jurisdiction  of  the  court,  in  that  the  magis- 
trate called  the  case  within  two  days  of  the 
date  of  the  rule  to  show  cause,  and  In  that  he 


failed  to  allow  a  diange  of  venue  on  the  affi- 
davit of  the  respondent.  Both  contentlMia 
were  sustained,  and  the  relator  gave  notice 
of  appeal  and  served  his  exceptions.  There- 
after on  the  13tb  of  May,  1907,  relator  began 
another  action  on  the  same  subject-matter, 
and  at  the  same  time  had  the  magistrate  is- 
sue bis  distress  warrant  to  the  sheriff  order- 
ing him  to  take  into  his  possession  respond- 
ent's property,  and  dispose  of  it  for  the  pay- 
ment of  past  due  rents.  In  order  to  restrain 
this  second  action  pending  the  appeal  In  the 
former  case,  an  injunction  was  Issued  by  me 
on  May  16,  1907.  Later,  after  having  heard 
both  sides,  another  order  was  issued  requir- 
ing things  to  remain  in  statu  quo  pending  my 
further  action  In  the  matter.  After  due  con- 
sideration of  the  circumstances,  it  is  now  or- 
dered: That  the  injunction  herein  before 
granted,  restraining  the  prosecution  of  the 
second  action  and  the  disposition  of  respond- 
ent's property  for  rents,  be  continued  until 
the  appeal  in  the  former  case  be  disposed  of.'* 

The  appeal  is  from  both  the  foregoing  or- 
ders of  Injunction.  There  are  several  excep- 
tions, but  It  win  be  necessary  to  consider  only 
two  grounds,  as  these  are  sufiScIent  to  sustain 
the  appeal. 

The  order  of  May  16,  1907,  required  B.  F. 
Sample,  Jr.,  sheriff,  to  return  the  articles  dis- 
trained and  taken  in  bis  charge  to  the  defend- 
ant Evans.  The  court  In  Pelzer  v.  Hughes, 
27  S.  C.  415,  3  S.  E.  784,  thus  states  the  rule 
with  respect  to  the  issuing  of  Injunctions: 
"The  sole  object  Is  to  preserve  the  subject  of 
controversy  in  the  condition  in  which  it  is 
when  the  order  is  made  until  an  opportunity 
Is  afforded  for  a  full  and  deliberate  investiga- 
tion. It  cannot  be  used  to  take  property  out 
of  the  possession  of  one  person  and  put  into 
that  of  another." 

The  other  objection  fatal  to  the  orders  is 
that  the  plaintiff,  Evans,  had  an  ample  rem- 
edy at  law  to  recover  the  possession  of  the 
property  distrained.  It  is  provided  by  section 
2435  of  ClvU  Code  of  1902:  "When  goods 
and  chattels  have  been  distrained  for  rent 
reserved  and  due  upon  any  lease  or  contract 
whatsoever,  and  the  tenant  whose  goods  have 
been  taken  shall  not  within  five  days  after 
such  distress  and  notice  thereof,  replevy  the 
same  with  sufficient  security,  to  be  given  ac- 
cording to  law,  then,  In  such  case,  the  per- 
son making  the  distress  shall  cause  the  goods 
distrained  to  be  appraised  by  two  sworn  ap- 
praisers, and,  after  such  appraisement,  sell 
the  same,  in  the  same  manner  as  goods  taken 
under  execution  are  required  by  law  to  be 
sold."  There  Is  nothing  In  the  complaint  to 
show  that  there  was  any  obstacle  to  prevent 
the  plaintiff,  Evans,  from  testing  the  claim  for 
rent,  and  the  validity  of  the  distress  by  ap- 
propriate legal  proceedings  to  recover  posses- 
sion of  bis  property. 

The  Jndgmrat  of  this  court  Is  that  the  two 
orders  of  injunction  hereinbefore  recited  bo 
reversed,  and  the  inJuncUons  dissolved. 
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TRIMMIER  T.  ATLANTIC  &  C.  A.  L.  BY. 
CO. 

(Sapreme  Court  of  Sontb  Carolina.     Sept  1, 
1908). 

1.  Pabties— Objection  to  Capacitt  to  Sub— 
Waiver. 

Objections  to  the  leeal  capacity  of  a  plain- 
tiff to  maintain  the  action  should  be  taken  b; 
demurrer  or  answer ;  otherwise  they  are  waived. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  DiK. 
vol.  37,  Parties,  {  169.] 

2.  Masteb  and  Sebvant— Injubt  to  Sebvant 
— Neoligence  of  Master— Bvidenob. 

It  is  a  doty  wliich  a  railroad  company  owes 
to  its  employes  to  keep  the  switches  in  its  yards 
in  proper  position  so  that  employes  can  safely 
perform  their  duties ;  and  evidence  that  a  con- 
ductor of  a  train  was  killed  while,  attending  to 
his  duties  in  a  yard  as  the  direct  and  proximate 
result  of  a  misplaced  switch  makes  a  prima  facie 
case  of  negligence  against  the  company. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  34,  Master  and  Servant,  {  956.] 

3.  Same  — Action  fob  Damages  —  Questiow 

FOB   JUBT. 

In  an  action  against  a  railroad  company 
for  the  death  of  an  employ^,  where  negligence 
of  the  defendant  is  shown,  ttie  question  whether 
■och  negligence  or  the  negligence  of  the  deceas- 
ed caused  the  injury  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIk. 
vol.  34,  Master  and  Servant  88  1016,  1035,  1048, 
1131.] 

4.  DA'ifAOES  —  Assessment  —  Instbuctions 
—Punitive  Damages. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  an  employ^  through  the 
alleged  negligence  of  defendant,  there  was  no 
evidence  of  willfulness  or  wantonness,  it  was 
reversible  error  to  refuse  a  request  by  defendant 
to  charge  that  vindictive  or  punitive  damages 
could  not  be  recovered. 

[Ed.  Note. — For  ca.sea  in  point  see  Cent  Dig. 
vol.  15,  Damages,  8  544.] 

6.  Death  —  Action  fob  Wbonofui.  Death  — 

Damages. 

In  a  statutory  action  for  wrongful  death 
it  is  not  essential  that  the  person  for  whose  ben- 
efit it  is  brought  should  liave  been  dependent  on 
the  deceased  or  that  he  should  have  suffered 
pecuniary  loss;  and,  the  amount  of  the  recovery 
being  his  absolute  property,  his  life  expectancy 
i>  not  an  element  of  damages  to  t>e  considered. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Death,  8  111.] 

6.  APPEAI,  AND  BbBOB  —  Be  VIEW  —  HABMI.EBS 

Ebbob. 

Where  a  motion  for  new  trial  involves  a 
question  of  fact  the  fact  that  the  judge  in  over- 
ruling the  same  assigned  an  erroneous  reason  is 
not  ground  for  reversal,  uniess  it  further  ap- 
pears that  but  for  such  reason  a  new  trial  would 
nave  been  granted. 

[Ed.  Note.^ — For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  g{  3408-3424.] 

Gary,  A.  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;   R.  C.  Watts,  Judge. 

Action  by  T.  B.  Trlmmier,  administrator, 
against  the  Atlantic  &  Charlotte  Air  Line 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

This  is  an  action  to  recover  damages  al- 
leged to  have  l>een  sustained  as  the  result  of 
negligence,  wantonness,  and  recklessness  on 
62  S.BL— 14 


the  part  of  the  defendant,  which  caused  the 
death  of  plaintiff's  Intestate. 

The  allegations  of  the  complaint  are  as 
follows:  "(1)  That  the  defendant  is  now,  and 
at  the  times  hereinafter  mentioned  was,  n 
corporation  duly  chartered  under  the  laws 
of  this  state,  owning  and  operating  a  rail- 
road running  from  the  city  of  Spartanburg 
to  the  city  of  Greenville,  in  this  state.  (2) 
That  on  September  9,  1906,  J.  W.  Allison  was 
employed  as  a  freight  conductor  by  defend- 
ant in  running  a  freight  train  from  Salis- 
bury, N.  C,  to  Greenville,  S.  C.  (3)  That  on 
said  day  the  deceased,  J.  W.  Allison,  ran  his 
train  Into  the  yards  of  the  defendant  located 
at  Spartanburg  Junction,  and  delivered  the 
same  to  the  yardmaster,  whose  duty  It  was 
to  receive  the  same,  and  take  off  the  cars 
destined  for  said  junction  and  other  points 
requiring  a  shift,  and  add  thereto  cars  from 
said  junction  to  points  beyond.  (4)  That  de- 
fendant had  taken  from  the  train  the  cars 
destined  for  other  points,  or  such  cars  as  it  - 
decided  should  not  go  further  with  the  train, 
upon  which  deceased  was  conductor,  and  was 
proceeding  to  shift  the  same  onto  another 
track  than  that  upon  which  deceased  was 
standing  in  a  safe  place,  in  the  discharge  of 
his  duty,  near  his  train,  but  instead  of  shift- 
ing said  cars  onto  another  track,  as  it  was 
its  duty  to  do,  the  defendant  deliberately, 
carelessly,  negligently,  willfully,  wantonly, 
and  In  utter  disregard  of  the  rights  of  plain- 
tiff, deceased,  and  without  any  notice  what- 
ever to  him,  ran  said  cars  back  onto  the 
track  where  the  deceased  was  walking  in  the 
discharge  of  his  duty,  with  his  back  turned 
to  the  cars  just  taken  away,  so  that  said 
cars  overtook  the  deceased,  striking  him  in 
his  back,  hurling  him  upon  the  tra<&  and 
rails,  so  that  his  body  was  severed  in  twain 
by  the  wheels  of  'said  cars,  thereby  taking 
his  life  Instantly,  to  the  great  damage  of 
plaintiff  and  those  for  whom  he  sues  lu  the 
sum  of  $50,000.  (5)  That  said  defendant 
willfully,  wantonly, .  carelessly,  negligently, 
and  In  utter  disregard  of  the  rights  of  the 
deceased,  J.  W.  Allison,  failed  to  provide  a 
proper  lookout  on  the  rear  of  Its  freight 
train  which  was  being  shifted  in  its  said 
yards,  and,  by  reason  thereof,  the  deceased,  J. 
W.  Allison,  while  In  the  discharge  of  his 
duty,  without  any  warning  or  notice  to  him 
whatever,  was  rutlilessly  run  over  by  said 

train.    (6)  That  on  the day  of , 

1906,  plaintiff  was  duly  appointed  adminis- 
trator of  the  estate  of  J.  W.  Allison,  deceas- 
ed, by  J.  J.  Gentry,  probate  judge  of  said 
coimty,  and  brings  this  action  for  the  bene- 
fit of  Andrew  N.  Allison,  the  father  of  the 
deceased;   he  being  unmarried." 

The  defendant  denied  each  and  every  al- 
legation of  the  complaint,  and  set  up  the  fol- 
lowing defenses:  "(1)  For  a  defense  defend- 
ant alleges  that  J.  W.  Allison,  while  in 
charge  of  such  train,  carelessly  and  negli- 
gently, willfully,  and  wantonly  failed  to  per- 
form his  duties  as  such  conductor,  and  care- 
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leesly,  negligently,  wlllfally,  and  wantonly 
threw  open  a  vwltch  In  said  yard,  thereby 
causing  the  said  train  to  be  diverted  from  the 
track  along  which  the  said  Allison  was  care- 
lessly, wlUfnlly,  negligently,  and  wantonly 
walking,  without  paying  attention  and  with- 
out locking  to  see  whether  he  had  thrown 
the  switch  in  the  proper  way,  and  without 
paying  attention  to  which  track  the  cars 
were  entering,  and  that  any  injuries  which 
came  to  him  were  caused  by  his  own  acts  as 
aforesaid,  all  of  which  caused  and  contrib- 
uted to  his  death.  (2)  That  this  defendant 
farther  alleges  that  the  deceased,  J.  W.  Alli- 
son, assumed  all  the  risks  of  walking  alcmg 
on  the  tra<^  where  he  was,  and  assumed  the 
risks  of  being  hit  by  a  moving  car  or  engine 
when  he  walked  between  the  rails  of  the 
railway  company,  or  so  near  that  a  passing 
car  could  not  pass  without  hitting  him,  when 
he  knew,  or  ought  to  have  known,  that  it  was 
dangerous  for  him  to  walk  betwe«i  said 
tracks,  or  so  near  to  them  as  to  be  hit  by  a 
moving  car  or  engine,  and  he  farther  as- 
sumed the  risks  when  he  threw  the  switch, 
as  he  did,  without  paying  attention  to  what 
he  was  doing,  and  without  throwing  It  in  the 
way  he  should  have  thrown  it,  and  that  his 
death  was  caused  by  the  risks  assumed  by 
him,  as  hereinbefore  stated.  (3)  This  defend- 
ant for  a  still  further  defense  says  that 
when  the  deceased  walked  along  the  rails  of 
the  railway  track,  or  so  near  as  to  be  hit  by 
a  passing  car  which  was  being  moved  by  his 
fellow  servants,  he  assumed  the  risks  of  the 
carelessness  and  negligence  of  his  fellow  serv- 
ants, and  that  his  death  was  caused  by  the 
risks  assumed  by  him  as  hereinbefore 
stated." 

At  the  conclusion  of  the  testimony  in  chief 
for  plaintiff,  the  defendant  moved  for  a  non- 
suit on  the  following  grounds :  "(1)  Because 
there  was  no  evidence  showing  any  negli- 
gence, as  alleged  in  the  complaint,  on  the 
part  of  the  defendant  (2)  Because  the  evi- 
dence was  altogether  conjectural  as  to  how 
the  death  of  J.  W.  Allison  occurred."  This 
motion  was  refused. 

At  the  conclusion  of  all  the  testimony,  the 
defendant  moved  the  court  to  direct  a  verdict 
in  favor  of  the  defendant  on  the  grounds: 
"(1)  Because  the  action  is  brought  by  the 
plaintitt  in  his  indlvldiul  capacity,  and  not 
as  administrator.  The  title  of  the  case  is  T. 
R.  Trimmier,  Administrator  of  J.  W.  Allison, 
Plaintiff,  y.  Atlanta  &  Charlotte  Air  Line 
Railway  Company,  Defradant'  (2)  Because 
even  if  this  action  Is  brought  by  T.  B.  Trim- 
mier 'as  administrator,'  Instead  of  in  his  in- 
dividual capacity,  yet  the  evidence  is  that 
letters  of  administration  were  granted  to  T. 
R.  Trimmier  officially  'as  clerk  of  the  court* 
of  common  pleas,  for  Spartanburg  county, 
instead  of  T.  R.  Trimmier  Individually,  and 
the  action  here  is  brought  by  him,  not  in  his 
official  capacity  'as  clerk  of  the  court,'  but 
by  him  as  T.  R.  Trimmier,  administrator;  the 
evidence  showing  that  there  is  no  sach  ad- 


ministrator of  the  estate  of  J.  W.  Allison. 
(3)  Because  the  records  Introduced  in  evi- 
dence show  that  the  probate  court  had  no 
Jurisdiction  to  grant  letters  of  administration 
to  T.R.  Trimmier  in  his  official  capacity  'as 
clerk  of  the  court  of  common  pleas'  for  Spar- 
tanburg county,  for  the  reason  that  the  peti- 
tion does  not  set  out  the  'value,  nature,  or 
character,  of  the  estate'  of  the  deceased,  as 
the  act  requires.  (4)  Because  the  petition 
for  letters  of  administration,  which  was  in- 
troduced in  evidence,  was  filed  by  T.  R.  Trim- 
mier in  his  official  capacity  'as  clerk  of  the 
court  of  common  pleas'  for  Spartanburg  coun- 
ty before  six  months  had  expired  from  the 
date  of  the  death  of  the  Intestate,  and  there- 
fore the  probate  court  had  no  Jarisdlctlon  to 
grant  letters  of  administration  to  the  clerk 
of  court  of  common  pleas.  ({Q  Because  there 
was  no  negligence  shown  on  the  part  of  the 
defendant  (6)  Because  the  evidence  is  spec- 
ulative and  conjectural  as  to  how  the  acci- 
dent occurred,  or  as  to  how  the  switches  were 
changed.  (7)  BecauseplalntilTs  intestate  was 
guilty  of  contributory  negligence."  This  was 
also  refused. 

The  Jury  rendered  a  verdict  In  favor  of  the 
plaintiff  for  $18,88Sw88,  whereupon  the  de- 
fendant made  a  motion  for  a  new  trial,  on 
grounds  mentioned  In  the  following  order,  re- 
fusing the  same:  "A  motion  was  mside  be- 
fore me  for  a  new  trial  in  above  case  on  the 
grounds  set  ont  In  the  notice,  and  I  have 
carefully  gone  over  the  same.  In  my  opinion 
the  Jury  were  Justifled  in  finding  a  verdict  for 
the  plaintiff  under  the  testimony  in  the  case. 
There  is  no  doubt  in  my  mind  bat  that  the 
deceased  came  to  his  death  by  the  careless- 
ness and  negligence  of  the  defendant  in  failing 
to  furnish  safe  and  suitable  appliances  and 
machinery  and  switch  and  keep  the  same  in 
suitable  repair  and  in  oi)eration  of  the  same, 
and  be  did  not  by  his  own  act  in  any  man- 
ner contribute  to  his  injury.  He  met  his 
death  while  on  track  No.  1,  when  a  train  of 
cars  which  would  have  been  switched  on 
track  No.  4  was,  through  the  carelessness  or 
wantonness  of  some  one,  turned  on  track  No. 
1,  and  collided  with  cars  in  front  of  him,  run- 
ning them  back  over  and  killing  him.  He 
had  heard  the  order  given  to  switch  No.  4, 
and  had  every  reason  to  assume  that  track 
No.  1,  where  he  was  standing,  was  safe,  and 
it  would  have  been  had  ordinary  care  been 
taken  with  the  operation  of  switch,  and  It 
been  kept  In  reasonably  safe  repair.  Com- 
plaint is  made  that  verdict  shows  on  Its  face 
that  It  was  a  compromise  verdict  The  court 
has  nothing  to  do  with  manner  Jury  arrived 
at  the  verdict  so  they  are  governed  by  the 
law  and  evidence,  and  nothing  improper  is 
shown.  TbiB  has  been  the  law  from  the  case 
of  Smith  V.  Culbertson  (9  S.  C.  106)  until 
now.  In  Carson  v.  Railroad,  68  S.  a  55,  49 
S.  B.  525,  the  Supreme  Court  said  a  refusal 
to  charge  that  Jury  could  not  find  a  quotient 
verdict  was  no  error,  so  they  can  arrive  at 
their  verdict  any  way  they  see  fit  as  long  as 
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they  base  It  upon  the  law  and  evidence  only. 
Tbe  amount  la  not  excessive.  The  testimony 
showed  deceased  had  an  expectancy  of  over 
25  years;  that  be  was  earning  from  $115  to 
(125  per  month ;  that  be  was  a  splendid  offi- 
cial, and,  leaving  out  any  pnnitlve  damages 
and  the  present  value  of  money  as  against 
future  earnings,  it  is  not  excessive.  It  is 
true  the  amount  sounds  large,  but  the  verdict 
is  not  capricious.  On  the  contrary,  the  Ju- 
ries of  Spartanburg  are  very  conservative  In 
damage  suits,  and  where  a  good  man,  through 
no  fault  of  hlB,  Is  killed  by  carelessness  and 
negligence  of  servants  of  railroad  under  slili- 
llar  circumstances,  tbe  Jury  ought  to  award 
substantial  damages,  proportioned  to  injuries 
sustained.  For  these  reasons,  and  without 
going  further.  It  Is  ordered  and  adjudged 
that  tbe  motion  for  a  new  trial  be,  and  the 
same  is  hereby  refused." 
Tbe  defendant  appealed. 

Abney  &  Miller  and  Sanders  &  De  Pass,  for 
appellant  I.  A.  Pblfer  and  John  Gary 
EN-ans.  for  respondent 

GARY,  A.  X  (after  stating  the  facts  as 
above).  We  will  not  discuss  tbe  exceptions 
in  detail,  but  under  the  beads  adopted  by  the 
appellant's  attorneys. 

Tbe  first  question  that  will  be  considered 
is  whether  his  honor,  the  presiding  Judge, 
erred  In  overruling  the  grounds  numbered 
1.  2,  3,  and  4  In  the  motion  made  by  the  de- 
fendant for  the  circuit  Judge  to  direct  a  ver- 
dict in  favor  of  the  defendant  These  grounds 
related  to  tbe  legal  capacity  of  the  plalntill 
to  bring  the  action.  If  there  is  a  defect  of 
parties,  the  objection  should  be  taken  by 
demurrer  or  answer  (which  was  not  done  in 
this  case),  otherwise  the  right  to  make  the 
objection  is  waived.  Dawklns  v.  Mathis,  47 
S.  C.  64,  24  S.  E.  990;  Blackwell  v.  Mort- 
gage Co.,. 65  S.  C.  105,  43  8.  E.  395';  Delleney 
V.  Granite  C!o.,  72  S.  C.  39,  51  S.  E.  531. 

We  proceed  to  consider  whether  there  was 
any  testimony  tending  to  show  negligence  on 
the  part  of  the  defendant  It  was  the  duty 
of  the  defendant  to  keep  the  switch  In  such 
a  position  as  to  render  the  tracks  in  the  yard 
safe  while  the  trains  were  being  made  up; 
and.  If  the  plaintifTs  Intestate  was  injured 
while  oigaged  In  the  performance  of  bis  du- 
ties as  conductor  as  a  direct  and  proximate 
cause  of  negligence  on  the  part  of  the  de- 
fendant In  falling  to  keep  the  switch  In  prop- 
er position,  then  the  defendant  became  liable 
for  such  injury.  RIchey  v.  Railway,  69  S.  C. 
387,  48  S.  E.  285.  The  appellant's  attorneys 
in  their  argument  say:  "The  death  of  Alli- 
son was  caused  by  this  switch  being  changed 
by  some  one.  No  one  knows  who  did  change 
it" — thus  conceding  that  the  switch  was  not 
In  proper  position  when  plaintiff's  Intestate 
was  killed,  and  that  was  the  direct  and  prox- 
imate cause  of  bis  death.  This  made  a  prima 
facie  case  of  negligence  against  the  defend- 
ant   Branch   v.    Railway,  S5  &   (3.  405,   14 


S.  E.  808;  Hicks  v.  Railway,  63  S.  0.  669, 
41  S.  El.  753.  Furthermore,  the  testimony  of 
the  witness,  as  stated  by  the  presiding  Judge 
In  refusing  the  motion  for  a  new  trial,  tend- 
ed to  show  negligence  on  the  part  of  the  de- 
fendant It  is,  however,  unnecessary  to  re- 
fer to  the  testimony  in  detail,  as  we  have 
already  shown  that  there  was  a  prima  fade 
case  of  negligence  against  the  company. 

The  next  question  that  will  be  determined 
is  whether  the  testimony  showed  that  the 
plaintiff's  intestate  was  guilty  of  contributory 
negligence.  As  tbere  was  negligence  on  tbe 
part  of  the  defendant  the  question  whether 
that  or  the  negligence  of  Allison  was  the 
direct  and  proximate  cause  of  the  injury 
was  properly  submitted  to  the  Jury. 

The  next  question  is  presented  by  the  fol- 
lowing exception:  "Because  his  honor  erred 
In  refusing  to  charge  defendant's  fifteenth 
request  to  wit:  'Tb»  Jury  are  instructed 
that  they  cannot  give  any  damages  for  vin- 
dictive or  punitive  damages  in  this  case' — 
the  error  being  that  there  being  no  evidence 
of  any  willfulness  or  wantonness  on  tbe 
part  of  the  defendant  It  was  error  on  the 
part  of  the  court  to  submit  the  question  of 
vindictive  or  punitive  damages  to  the  Jury." 
The  appellant's  attorneys  presented  numerous 
requests  to  charge  (Including  the  fifteenth), 
and,  after  reading  them  to  the  Jury,  the  pre- 
siding Judge  said:  "Now,  gentlemen,  I  charge 
you  all  of  those  requests  as  being  good  law, 
except  as  modified  by  my  general  charge  later 
on."  Upon  this  point  the  majority  of  the 
ooiurt  is  of  the  opinion  that  there  was  no  evi- 
dence of  willfulness  or  wantonness,  and  that 
there  was  reversible  error  In  submitting  the 
question  of  punitive  damages  to  the  Jury  con- 
trary to  the  request  of  the  defendant  The 
writer,  however,  dissents,  entertaining  the 
view  that,  conceding  there  was  no  evidence  of 
wlllfuloess  or  wantonness  on  the  part  of  the 
defendant  it  has  not  been  made  to  appear 
that  a  submission  of  such  question  was  prej- 
udicial to  the  rights  of  the  appellant.  And, 
if  tbere  was  no  such  evidence,  it  cannot  be 
assumed  that  tbe  Jury  rendered  a  verdict  In- 
cluding punitive  damages.  Furthermore, 
there  was  not  a  modification  of  the  request 
but  a  distinct  proposition  was  announced  In 
tbe  general  charge.  Harbert  v.  Railroad,  78 
S.  G.  537,  59  S.  E.  644. 

We  proceed  to  dispose  of  the  question  pre- 
sented by  following  exception:  "Because  his 
honor  erred  In  modifying  the  defendant's  sev- 
enteenth request  to  charge,  and  In  instructing 
the  Jury  as  follows:  'Now,  I  charge  you  as 
a  matter  of  law  that  If  plaintifTs  Intestate 
was  injured  through  the  negligence  of  the 
railroad  company,  and  that  this  negligence 
was  tbe  direct  and  proximate  cause  of  the 
Injury,  and  he  did  not  in  any  manner  con- 
tribute towards  his  Injury,  then  he  would  be 
entitled  to  recover  such  damages,  as  you 
think  be  is  entitled  to' — the  error  being,  as  It 
is  respectfully  submitted,  that  by  this  charge 
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and  modiflcatlon  of  defendant's  request  his 
honor  permitted  the  Jury  to  give  any  amount 
of  damages  they  might  think  fit,  instead  of 
limiting  them  to  an  amount  proportional  to 
the  injury  resulting  from  such  death  to  the 
person  for  whose  benefit  the  action  is  brought." 
The  presiding  judge  had  already  charged 
the  law  as  requested  by  the  defendant  One 
charge  was  specific,  while  the  other  was  gen- 
eral. The  general  charge  was  particularly 
directed  to  the  question  of  negligence,  and 
not  to  the  person  for  whose  benefit  the  action 
was  brought  When  the  charge  is  considered 
in  its  entirety,  there  is  no  reasonable  ground 
for  supposing  that  the  jury  may  have  been 
mislead. 

The  last  question  for  determination  arises 
out  of  the  following  exception:  "Because  his 
honor  In  refusing  to  grant  a  new  trial  on  the 
ground  that  the  verdict  was  excessive  con- 
sidered only  the  life  expectancy  of  the  de- 
ceased, and  his  probable  earnings  during  such 
expectancy,  whereas,  it  la  respectfully  sub- 
mitted his  honor  should  have  considered  the 
life  expectancy  of  the  father,  for  whose  bene- 
fit the  action  was  brought,  and  the  Injury 
done  the  father  as  shown  by  the  evidence.  It 
being  respectfully  submitted  that  there  was 
no  proof  as  to  such  life  expectancy,  or  as  to 
any  Injury  done  the  father,  or  as  to  any 
amount  contributed  by  the  deceased  for  the 
support  of  the  father,  nor  was  there  any 
proof  of  anything— either  in  money  or  other- 
wise— ^glven  or  contributed  by  the  deceased 
to  the  father."  We  fall  to  see  wherein  the 
probable  duration  of  the  father's  life  has  any 
relevancy  to  the  Issues  involved  as  the  amount 
recovered  is  the  absolute  property  of  the 
beneficiary  under  the  terms  of  the  statute. 
The  cases  of  Barksdale  v.  Railroad,  76  S.  C. 
183,  56  S.  B.  906,  and  Hull  v.  Railroad,  76 
S.  C.  278,  57  S.  B.  28v  10  I*  R,  A.  (N.  S.) 
1213,  sustain  the  proposition  that  It  is  not 
essential  to  the  recovery  of  damages  that 
the  person  for  whose  benefit  the  action  Is 
brought  should  be  dependent  upon  the  de- 
ceased for  support,  or  that  the  beneficiary 
should  suffer  pecuniary  loss.  But  even  If 
the  reasons  assigned  by  the  circuit  judge 
in  refusing  the  motion  for  a  new  trial  were 
erroneous,  it  does  not  necessarily  follow  that 
this  court  will  order  a  new  trial.  "The  ef- 
fect of  erroneous  reasons  assigned  In  refusing 
motions  for  new  trials  may  be  divided  Into 
three  classes:  (1)  When  the  motion  is  refus- 
ed on  the  ground  that  the  court  is  without 
power  to  entertain  It;  (2)  when  the  motion 
is  based  upon  a  question  of  law  In  which  this 
court  will  look  to  the  ground  upon  which 
the  motion  was  made  for  the  purpose  of  de- 
termining whether  It  was  erroneously  over- 
ruled; and  (3)  when  the  motion  Involves  a 
question  of  fact,  In  which  case  it  must  ap- 
pear that  the  presiding  judge  would  have  or- 
dered a  new  trial  but  for  the  erroneous  rea- 
sons, otherwise  It  wUl  be  presumed  that  other 
reasons  would  have  been  assigned,  if  those 


had  not  been  deemed  sufficient"  Reed  v. 
Railway,  75  S.  O.  162,  55  S.  E.  218.  The  mo- 
tion for  a  new  trial  Involved  a  question  of 
fact;  and,  even  if  the  reasons  assigned  by 
the  circuit  judge  in  refusing  the  motion  were 
erroneous.  It  has  not  been  made  to  appear 
that  he  would  have  ordered  a  new  trial  but 
for  such  reasons.  The  foregoing  views  prac- 
tically dispose  of  all  the  questions  presented 
by  the  exceptions. 

The  majority  of  the  court  being  of  the 
opinion  that  there  was  error  in  not  Instruct- 
ing the  jury  that  there  was  no  evidence  to 
warrant  punitive  damages,  It  Is  the  judg- 
ment of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 


CUNNINGHAM  v.  CIARENDON  COUNTY. 

(Supreme  Court  of   South  Carolina.     Sept  1, 
190&) 

1.  Counties— Claims  Against  Coxjntt— Pbo- 

CEEDINOS  TO  ENFOBCE. 

A  county  board  of  commisaioners  in  con- 
sidering a  claim  against  the  county  acts  in  a 
judicial  capacity  and  exercises  exclusive  original 
jurisdiction,  and  its  jud^ent  can  be  reviewed 
only  on  appeal  by  the  circuit  court,  which  can 
act  only  on  the  evidence  received  by  the  board. 

2.  Same— Affsai,  fbom  County  Boahd— Rb- 

TURN. 

On  an  appeal  from  the  judgment  of  a  coun- 
ty board  of  commissioners  on  a  claim  against 
the  county,  the  minutes  of  the  board  may  be  tak- 
en by  the  circuit  court  in  lieu  of  the  formal  re- 
turn provided  for  by  statute,  where  no  objec- 
tion is  made. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;   Geo.  B.  Prince,  Judge. 

Appeal  by  Clarendon  county  from  a  judg- 
ment of  the  circuit  court  on  an  appeal  from 
the  county  board  of  commissioners  allowing 
a  claim .  of  J.  H.  Cunningham  against  the 
county.    Affirmed. 

J.  H.  Lesesne,  for  appellant  L.  D.  Jen- 
nings, for  respondent 

WOODS,  J.  The  claim  of  the  plaintiff 
against  the  county  of  Clarendon  for  4,932 
feet  of  heart  lumber  at  $20  per  M,  $9&64, 
was  considered  by  the  county  board  of  com- 
missioners on  Jidy  6,  1908,  and  allowed  at 
the  price  of  only  $12  per  M  for  the  lumber, 
$59.18.  The  plalntltr  appealed,  and  the  cir- 
cuit court  held  the  whole  amount  claimed 
should  have  been  allowed,  and  so  adjudged. 

We  are  tinable  to  see  any  ground  upon 
which  the  judgment  can  be  assailed.  The 
county  board  of  commissioners  4n  passing 
upon  the  claim  was  not  only  acting  in  a 
judicial  capacity,  but  It  had  exclusive  orig- 
inal jurisdiction  of  the  matter,  and  the  only 
method  by  which  the  plaintlS  could  bring 
this  judgment  under  review  was  by  appeal 
to  the  circuit  court.  Jennings  v.  Abbeville 
Co.,  24  S.  C.  543.  The  county  board  of  com- 
missioners might  have  required  the  plaintiff 
to  have  his  witnesses  appear  In  person  to 
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testlty.  but  on  tbe  bearing  before  tbem  tbe 
plaintUT  was  allowed,  without  objection,  to 
Introduce  In  evidence  affidavits  Id  support  of 
bU  claim,  and  it  was  too  late  to  object  to 
such  evidence  on  appeal.  Tbe  objection  tbat 
tbe  circuit  court  could  not  bear  tbe  appeal 
witbont  a  formal  return  from  the  county 
board  of  commissioners,  as  required  by  stat- 
ute, cannot  avail  tbe  appellant,  because  tbe 
minutes  of  tbe  county  board  of  commissioners 
were  taken  as  the  return  by  tbe  circuit 
court  without  ob}ectl<m  on  behalf  of  tbe 
county. 

It  Is  equally  clear  the  circuit  Judge  could 
not  consider  affidavits  on  behalf  of  tbe  coun- 
ty, which  were  not  before  the  county  board 
of  commlsslcmerB  wben  tbe  claim  was  adjudi- 
cated by  tbe  board.  Moses  v.  Sumter  Co., 
55  S.  C.  502,  33  S.  E.  581. 

Tbe  Judgment  of  this  court  is  that  the 
Judgment  of  tbe  circuit  court  be  affirmed. 


McTINDALIi  V.  PIEDMONT  MUT.  INS.  CO. 

(Sapreme  Court  of  South  Carolina.     Sept  8, 
1008.) 

Insurance  —  Mutual  Bihifit  Insubahcb— 
Remedy  of  Policy  Holoeb. 
CiT.  Code  1002,  (  1912,  provides  tbat  a  mu- 
toal  insurance  company  may  assess  and  collect 
fmn  its  members  such  Boms  as  may  be  neces- 
lary  to  pay.  losses,  tbe  assessment  and  collection 
to  be  regulated  by  the  company's  constitution 
and  by-lawB.  Defendant's  constitution  provides 
that  losses  shall  be  paid  by  assessments  on  all 
policy  holdeis,  and  that  those  assessments  shall 
be  pro  rata.  Its  by-laws  make  no  provision  for 
payment  of  losses  other  than  declaring  that  any 
SQTplus  from  the  fund  raised  by  an  assessment 
aDtoorized  to  be  made  annually  for  the  parpose 
of  expenses  ma^  be  used  for  payment  of  losses. 
Defendant,  by  its  policy,  agreed  to  make  good 
plaintifiTs  losses  "by  pro  rata  assessments  on 
policies  liable."  The  policy  also  provided  that 
the  amount  received  b^  the  company  from  such 
an  a^essment  should  fix  its  liability  for  tbe  loss. 
Held  that,  wbere  defendant  made  an  assessment 
sufficient  to  pay  the  plaintiff's  loss,  those  who 
responded  by  payment  were  immune  from  fur- 
ther assessment  to  pay  that  loss,  but  that  some 
of  the  members  not  paying  their  assessment,  so 
tbat  plaintiff's  loss  was  not  made  good  In  full, 
be  might  be  subrogated  to  the  company's  remedy 
by  lien  to  collect  the  assessment  of  tbem,  and 
that,  if  there  was  any  surplus  from  tbe  annual 
agsessment  for  expenses,  it  might  be  applied  on 
the  loss ;   otherwise  he  had  no  remedy. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;   G.  W.  Gage,  Judge. 

Controversy  without  action  on  an  agreed 
statement  of  facts  between  J.  H.  McTlndall, 
as  plakitlfl,  and  tbe  Piedmont  Mutual  Insur- 
ance Company,  as  defendant,  plaintiff's  loss 
under  its  policy  with  defendant  having  been 
paid  only  in  part,  and  plaintiff  claiming  that 
defendant  owed  to  blm  the  absolute  duty  of 
collecting  from  members  an  amount  sufficient 
to  pay  the  loss  in  full,  and,  that  part  of  them 
having  failed  to  pay  their  assessment,  it  could 
and  should  make  further  assessment  against 
tbe  paying  members.  Judgment  for  defend- 
ant   Plaintiff  appeals.    Affirmed. 


Tbe  policies  of  members  provided  that,  in 
case  they  failed  to  pay  assessments  wben 
due,  their  insured  property  might  be  sold,  and 
from  the  proceeds  there  might  be  paid  the 
amount  of  such  assessments. 

The  trial  court  stated  its  reasons  for  gi-v- 
ing  Judgment  for  defendant  as  follows: 

"The  contract  betwixt  the  parties,  evidenc- 
ed by  the  policy,  stipulates  that  tbe  defendant 
is  'strictly  a  mutual  company.'  A  mutual 
company  is  one  provided  for  by  statute. 
Therein  Is  declared  tbat  such  a  company  'may 
make,  assess,  and  collect  upon  and  from  each 
other  such  sums  of  money  from  time  to  time 
as  may  be  necessary  to  pay  losses  •  •  • 
and  the  assessment  and  collection  of  sucb 
sums  shall  be  regulated  by  tbe  constitution 
and  by-laws  of  the  association."  Section  1012, 
Civ.  Code  1002.  So  tbat  the  loss  in  tbe  case 
at  bar  is  payable  by  the  company  out  of  as- 
sessments to  be  collected  by  tbe  company  from 
Its  members ;  and  tlie  making  of  these  assess- 
ments Is  fixed  by  the  constitution  and  by-laws 
of  the  company.  The  constitution  provides 
tliat  losses  shall  l>e  paid  by  assessments  on 
all  policy  holders,  and  that  those  assessments 
shall  be  pro  rata,  by  which  I  understand  that 
each  policy  holder  shall  contribute  to  a  loss 
in  that  proportion  which  his  policy  bears  to 
the  aggregate  of  policies.  Tbe  by-laws  con- 
tain no  provision  for  tbe  payment  of  losses. 
The  sixth  by-law,  however,  declares  tbat  an 
annual  per  cent,  premium  shall  be  assessed  on 
all  insured  property  for  the  purpose  of  de- 
fraying the  expenses  of  the  corporation ;  and 
it  allows  any  surplus  of  that  fund  to  t>e  used 
for  the  payment  of  losses.  But  there  is  no 
warrant  for  the  directors  to  make  that  assess- 
ment on  property  for  the  purpose  alone  of 
paying  losses.  If  reference  be  had  to  the  lan- 
guage of  tbe  policy,  which  expresses  the  con- 
tract between  the  parties,  it  declares,  that  the 
defendant  agrees  to  make  good  the  plaintiff's 
losses  "by  pro  rata  assessments  on  policies 
liable." 

"That  Instrument  further  declares.  In  the 
eleventh  paragrraph  tbat  a  policy  bolder  who 
has  sustained  a  loss  shall  not  sue  the  com- 
pany for  the  collection  of  his  claim  until  he 
has  first  procured  a  pro  rata  assessment  by 
the  company  against  all  the  policy  holders; 
and,  further,  tbat  the  amount  received  by 
tbe  company  from  tbe  said  assessment  shall 
fix  the  company's  ilablllty  to  him  who  has 
lost.    I  understand  that  language  to  mean 

this:    The  corporation  shall  be  tbe for 

each  and  all  the  policy  holders.  When  a  pol- 
icy holder  loses,  be  shall  procure  tbe  corpo- 
ration to  make  the  assessment  on  each  of  tbe 
members ;  and,  wben  tbe  members  shall  have 
compiled,  and  paid  their  pro  rata  share,  that 
fact  alone  shall  finally  fix  the  corporation's 
liability  to  pay  the  loss. 

"And  from  these  premises  I  turn  to  the  is- 
sue of  law  propounded.  I  am  of  the  opinion 
that  when  the  company  fixed  an  assessment 
of  20  per  cent  of  the  premium  dues  on  each 
policy  holder  to  raise  a  fund  to  pay  tbe  plain-. 
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tiff,  and  wben  that  asseBsment  was  ample  for 
the  purpose,  and  when  some  of  the  policy 
holders  responded  by  payment,  while  others 
did  not,  then  those  who  did  pay  are  Immune 
from  further  assessment  to  pay  that  loss. 
Against  those  who  made  default  the  com- 
pany has  a  remedy  by  Hen  to  collect  the  as- 
sessment; and  the  plaintiff  Is  subrogated  to 
that  remedy.  And,  If  there  be  In  the  treas- 
ury a  surplus  arising  from  the  assessment  on 
property  to  defray  the  expenses  of  the  corpo- 
ration, then  It  may  be  applied  to  the  payment 
of  this  loss. 
"It  Is  so  ordered." 

Stanyarne  Wilson,  for  appellant  Carlisle 
&  Carlisle,  for  respondent 

GARY,  A.  J.  For  the  reasons  stated  by  his 
honor,  the  circuit  Judge,  the  judgment  of  the 
circuit  court  is  affirmed. 


STATE)  T.  JAMES,  (two  eases). 

(Supreme  Court  of  South  Carolina.     Aug.  81, 
190a) 

1.  SuHDAT  —  Penalties  fob  Violation  ot 
Statute — Numbeb  of  Offenses. 

Under  Cr.  Code  1902,  {  500,  which  makes 
it  an  offense  for  a  persoD  to  do  work  or  business 
of  bis  ordinary  calling  on  Sunday,  there  can  be 
but  one  entire  offense  on  the  same  day,  and 
the  number  of  sepatate  acts  done  does  not  In- 
crease the  number  of  offenses. 

2.  Same— "WoBK  o»  Nbcebsitt." 

The  continuance  on  Sunday  of  ordinary 
sales  or  deliveries  of  Ice  or  fresh  meat  is  not  a 
"work  of  necessity"  in  a  town  within  the  excep- 
tion of  the  Sunday  law.  Cr.  Code  1002,  f  500. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4728-1736;  vol.  8,  p. 
7837.] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Clarendon  County ;  Geo.  B.  Prince,  Judge. 

William  James  was  conricted  of  a  violation 
of  the  Sunday  law.  From  the  Judgment  of 
the  circuit  court  the  decision  of  the  magis- 
trate, both  the  state  and  defendant  appeal. 
Affirmed. 

J.  H.  Le  Sesne,  for  the  State.  S.  Oliver 
O'Bryan,  for  respondent 

WOODS,  J.  The  defendant  William  James, 
was  convicted  before  a  magistrate  of  the  of- 
fense of  violating  the  Sunday  law,  contained 
in  Cr.  Code  1902,  {  500.  The  circuit  court 
on  appeal  affirmed  the  Judgment  of  the  magis- 
trate. 

The  defendant  Is  a  butcher  and  ice  dealer 
In  the  town  of  Manning.  He  was  arrested  on 
three  warrants,  charging  three  separate  of- 
fenses of  selling  Ice  and  meat  and  delivering 
ice  and  meat  to  three  different  persons,  and 
carrying  on  his  ordinary  business  by  such 
sales  and  deliveries  on  Sunday,  August  4, 
1907.  (Jontrary  to  the  contention  of  the  coun- 
sel for  the  prosecution,  the  magistrate  order- 
ed the  three  charges  to  be  consolidated  into 
one,  holding  whatever  might  be  the  number 
of  sales  and  deliveries,  as  all  were  on  the 


same  day,  they  constituted  but  one  doing  or 
exercising  worldly  labor,  business,  or  work  of 
the  defendant's  ordinary  calling  within  the 
terms  of  the  statute.  Our  statute  Is  the  same 
as  the  English  statute,  29  Car.  11,  c.  7.  In 
deciding  under  that  statute  the  precise  point 
here  involved.  In  Crepps  v.  Durden,  Cowp.  640, 
Lord  Mansfield  said:  "On  the  construction 
of  the  act  of  Parliament  the  offense  is  'exer- 
cising his  ordinary  trade  cm  the  Lord's  Day,' 
and  that  without  any  fraction  of  a  day,  hours, 
or  minutes.  It  is  but  one  entire  offense, 
whether  longer  or  shorter  In  point  of  dura- 
tion. So,  whether  It  consists  of  one  or  of  a 
number  of  particular  acts,  the  penalty  Incur- 
red for  this  offense  Is  five  shillings.  There  is 
no  idea  conveyed  by  the  acts  Itself  that  If  a 
tailor  sews  on  the  Lord's  Day,  every  stitch  he 
takes  Is  a  separate  offense;  or,  if  a  shoemak- 
er or  carpenter  work  for  different  customers 
at  different  times  on  the  same  Sunday,  that 
those  are  so  many  separate  and  distinct  of- 
fenses. There  can  be  but  one  entire  offense 
on  one  and  the  same  day."  This  case  was  cit- 
ed and  the  principle  applied  in  holding  a 
number  of  acts  of  adultery  to  constitute  but 
one  offense  in  Ex  parte  Snow,  120  U.  S.  274, 
7  Sup.  Ct  556,  30  L.  Ed.  658.  The  argument 
against  this  construction  of  the  statute  on 
the  ground  of  the  inadequacy  of  the  fine  of 
$1  to  prevent  the  violation  of  the  law  loses 
Its  force  In  view  of  the  fact  that  the  General 
Assembly  has  not  seen  fit  to  change  the  pen- 
alty, though  the  judgment  of  Lord  Mansfield 
was  rendered  in  1777  and  that  of  the  Su- 
preme Court  of  the  United  States  In  1887. 

The  main  question  Is  whether  the  sale  or 
delivery  of  ice  or  fresh  meat  to  the  residents 
of  the  town  of  Manning  on  Sunday  is  a  work 
of  necessity.  A  work  of  necessity  within  the 
meaning  of  the  statute  may  be  that  labor  nec- 
essary to  save  the  worker  himself  from  nn- 
foredeen  and  Irreparable  loss,  or  it  may  be  that 
necessary  to  the  community.  There  Is  no  evi- 
dence that  the  sales  or  deliveries  here  under 
consideration  were  made  to  persons  who  had 
any  unusual  or  sudden  necessity  for  these  ar- 
ticles, so  the  question  here  Is  whether  such 
sales  or  deliveries  on  Sunday  are  ordinarily 
necessary  to  the  people  constituting  the  mu- 
nicipal community  of  the  town  of  Manning. 
It  Is  impossible  to  state  in  the  form  of  a  legal 
proposition  the  degree  of  need  or  inconven- 
ience which  would  amount  to  necessity.  Law- 
ton  V.  Rivers,  2  McC.  446.  "Necessity"  Is  an 
elastic  term.  It  does  not  mean  that  which 
is  Indispensable,  but  it  means  something 
more  than  that  which  is  merely  needful  or 
desirable.  No  doubt  a  thing  which  is  merely 
needful  or  desirable  to  the  residents  of  a 
town  might  be  a  necessity  to  the  residents  of 
a  great  city.  -So,  also,  that  which  was  a  lux- 
ury a  century  ago  may  have  become  now  a  ne- 
cessity. There  Is  always,  however,  a  tendency, 
which  ought  not  to  be  sanctioned,  to  claim  ac- 
customed luxuries  as  necessities  falling  witb- 
1-n  the  exception  of  the  law.  The  obvious  in- 
tention of  the  statute  is  to  set  apart  one  day 
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lor  test  from  ordinary  labor,  bo  as  to  give 
opportunity  to  all  for  leisure  and  the  con- 
templation of  the  higher  things  of  life.  This 
pnipoee  would  be  defeated  If  the  courts  should 
bold  every  wortc  a  necessity,  the  interruption 
o{  which  would  break  Into  the  ordinary  hab- 
its of  the  communltTi  or  produce  a  degree  of 
public  Inconvenience  or  discomfort.  Assum- 
ing that  sapplles  could  not  be  laid  In  on  Sat- 
urday, there  ia  still  no  ground  to  say  It  is  a 
grievoas  deprivation  not  to  have  ice  and  fresh 
meat  every  day  in  the  week.  Discussion  of 
the  numerous  authorities  ia  unnecessary. 
Varlons  kinds  of  labor  alleged  to  fall  wlthlif 
the  exception  of  works  of  necessity  in  Sunday 
laws  are  considered  in  the  following  cases: 
Commonwealth  v.  White,  190  Mass.  578,  TT 
N.  B.  636,  5  U  R.  A.  (N.  S.)  322 ;  McOatrick 
V.  Wason,  4  Ohio  St  666 ;  Yonoskl  v.  State, 
79  Ind.  393, 41  Am.  Rep.  614 ;  Topeka  v.  Hemp- 
stead, 58  Kan.  328,  49  Pac.  87 ;  Ambelter  v. 
State.  115  Ga.  572,  41  S.  E.  988,  58  Ii.  R.  A. 
392 ;  Hennersdorf  v.  State,  25  Tex.  App.  697, 
8  S.  W.  926;  8  Am.  St  Rep.  448;  Murray  v. 
commonwealth,  24  Pa.  270;  Commonwealth 
V.  LonlsviUe,  etc.,  R.  EL  Co.,  80  Ky.  291,  44 
Am.  Rep.  475;  Philadelphia,  etc.,  R.  R.  Co., 
V.  Lehman,  56  Md.  209,  40  Am.  Rep.  415; 
State  V.  McBee,  52  W.  Va.  257,  48  S.  E.  121, 
60  L.  R.  A.  688;  Bums  v.  Moore,  76  Ala.  339, 
52  Am.  Rep.  332;  KcGrath  v.  Merwin,  112 
Mass.  467,  17  Am.  Rep.  119;  Hamilton  v. 
Austin.  62  N.  H.  675 ;  State  v.  Knight  29  W. 
Va.  340,  1  S.  B.  669.  So  far  as  we  can  find, 
there  is  no  precedent  for  hoMIng  the  continu- 
ance on  Sunday  of  ordinary  sales  or  deliver- 
ies of  ice  or  fresh  meat  to  be  a  work  of  neces- 
sity In  a  town,  and  there  is  no  sound  argu- 
ment In  fiivor  of  such  a  conclusion. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


8TATD  V.  HALONY  et  al. 

(Supreme  Court   of  South  Carolina.     Sept  1. 
1908.) 

L  Apfkai,  and  Ebbob— Bxckptions  —  Point- 

ma  Out  SPEOinc  Bbbob. 

An  exception  that  the  court  shonld  have 
admitted  a  certain  letter  as  the  statement  of  de- 
fendant made  contemporaneoasly  with,  or  prior 
to,  the  transaction  in  qnestlon,  and  constituting 
part  of  the  res  gesta  fails  to  point  out  any  spe- 
cific error. 

[Ei.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  2,  Appeal  and  Error,  f  1621.] 

2.  Sams  —  Habjojess  Ebbob  —  Bxcltisioit  ot 

BVIDBIfCB. 

A  ruling  that  a  letter  was  not  admissible  to 
show  defendant  could  not  get  inspection  tags  for 
its  fertiliser  when  it  made  a  shipment  thereof  is 
harmless;  a  witness  having  testified  to  such 
fact 

SEd.  Note.— For  canes  In  point,  see  Cpnt.  Dig. 
.  3,  Appeal  and  Error,  {§  4161-1170.] 

3.  Saues— Vestiko  of  Tnxn— Patheiit. 

The  contract  for  sale  by  C.  to  S.  provided 
"^ii^t  draft  with  bill  of  lading  attached,  to  be 
paid  on  presentation  for  each  shipment,"  and 
u  each  bUl  of  lading,  under  the  words:  "Con- 
tignees  and  Darrttnanon,"  were  the  words,  "Or- 
der, C.  Notify:    CU  O.,  &  Oar."    Held,  that  ti- 


tle was  not  to  vest  in  S.  till  the  draft  with  bill 
of  lading  attached,  was  paid. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Ditc. 
vol.  43,  Sales,  «  647.] 

4.  Appeal  and  Ebbob— Pbejudicial  Ebbob— 
iNSTBucnoNS— Sale   or   Febtiuzebs  —  In- 

BPEOnOH. 

Where,  under  a  contract  of  sale  of  fertiliz- 
ers, title  did  not  vest  in  the  purchaser  till  pay- 
ment of  the  draft  for  the  price,  refusal  ot  tue 
court  to  construe  it,  and  virtually  authorizing 
the  Jury  to  find  that  the  sale  was  complete  when 
the  purchasers  came  into  possession  of  the  prop- 
erty, which  was  before  the  payment,  was  preju- 
dicial to  defendant  in  an  action  against  the  sell- 
er for  the  penalty  provided  by  Civ.  Code  1902,  t 
1536,  for  selling  fertilizer  without  having  the  in- 
spection tax  tag  attached. 

[Ed.  Note. — For  caKes  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4219-4230.] 

6.  AoBicuLTUBX  —  Inspection  —  Action  tob 

Penaltt. 

Though  the  inspection  tax  on  fertiliser  was 
paid  before  sale  of  the  fertilizer  was  complete, 
a  nonsuit,  asked  for  on  that  ground,  in  an  action 
against  the  seller  for  the  penalty  provided  by 
Civ.  Code  1902,  (  1536,  is  properly  refused :  ft 
not  only  being  necessary  under  such  statute  that 
the  seller  pay  the  Inspection  tax,  but  the  stat- 
ute prohibiting  him  from  receiving  or  deliver^ 
lug  any  fertilizer  that  does  not  bear  the  inspec- 
tloo  tax  tag,  as  evidence  tiiat  the  tax  has  been 
paid. 
6.  Tbiai^Nonsttit— Gboundb  or  Motion. 

A  ground  of  motion  for  a  nonsuit  in  an  ac- 
tion against  C.  for  a  penalty  that  there  was  no 
evidence  to  show  that  C.  had  violated  the  law, 
as  alleged  in  the  complaint,  ia  too  general. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  f  871.] 

Jones,  J.,  dissenting. 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Orangeburg  County;    J.  C.  Klugh,  Judge. 

Action  by  the  state  against  H.  W.  Malony 
and  another,  doing  business  under  the  firm 
name  of  Malony  &  Carter,  the  Cudahy  Pack- 
ing Company,  and  others.  From  a  Judgment 
against  defendant  the  Cudaliy  Packing  Com- 
pany, it  appeals.  Reversed  and  remanded 
for  new  trial. 

Miller  &  Whaley  and  Payson  &  Summers, 
for  appellant  J.  F.  Lyon,  Atty.  Oea,  and 
Olace  &  Herbert  for  the  State. 

OART,  A.  J.  Tbia  action  was  brought  by 
the  state  to  recover  the  penalty  for  selling 
fertilizers  without  attaching  the  tag  required 
by  the  statute.  The  complaint  (omitting  the 
formal  parts  thereof)  alleges:  That  on  or 
about  the  1st  day  of  November,  at  Orange- 
burg, S.  C,  the  defendants  the  Cudahy  Pack- 
ing Company  and  Malony  &  Carter  sold  and 
delivered  to  the  defendants  Jennings  & 
Smoak  25  tons  of  commercial  fertilizers  at 
the  price  of  $700,  upon  which  fertilizers  the 
defendants  had  failed  to  pay  the  Inspection 
tax  of  25  cents  per  ton,  and  which  did  not 
bear  the  prescribed  inspection  tax  tags  or 
stamps,  as  evidence  that  the  inspection  tax 
had  l>eai  paid,  as  required  by  statute.  That 
the  defendants  Jennings  &  Smoak  are  now 
in  possession  of  the  said  fertilizers,  and  are 
proceeding  to  resell  the  same,  and  already 
have  resold  a  portion  thereof.    Tbat  by  fall- 
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ing  and  neglecting' to  pay  tbe  prescribed  in- 
spection tax,  and  to  attach  the  Inspection 
tags  to  said  fertilizers,  the  defendants  have 
violated  tbe  statutes  of  the  state,  and  have 
Incurred  the  penalty  and  become  liable  to 
the  state  in  the  sum  of  money  equal  to  the 
price  of  the  fertilizers.  The  defendants  de- 
nied these  allegations.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  against  the 
defendant  the  Cudahy  Packing  C!ompany,  for 
$062.50,  and  the  said  defendant  appealed. 

The  first  question  that  will  be  considered 
Is  vrhether  there  was  error  on  tbe  part  of 
his  honor,  the  presiding  Judge,  in  refusing  to 
allow  the  defendant  to  introduce  in  evidence 
the  following  letter:  "South  Omaha,  Neb., 
Oct  20,  1906.  Messrs.  Malony  &  Carter, 
Charleston,  S.  C. — Gentlemen:  We  have  your 
favor  of  the  17th.  Inst.,  and  we  beg  to  in- 
form you,  that  the  car  for  Orangeburg  has 
not  yet  been  gotten  away,  as  we  have  been 
short  of  cars;  but  we  are  expecting  to  get 
it  out,  either  to-day  or  Monday.  We  are 
shipping  this  from  our  Kansas  City  house, 
where  they  have  not  any  South  Carolina  tags 
at  the  moment,  and  we  have  therefore  ad- 
vised them,  to  ship  without  tagging,  rather 
than  delay  the  same,  and  you  can  have  it 
tagged  on  arrival.  Very  truly  yours.  The 
Cudahy  Packing  Co."  The  only  reason  as- 
signed why  there  was  error  is  that  "the  pre- 
siding Judge  should  have  admitted  tbe  said 
letter  as  the  statem.ent  of  tbe  defendant  the 
Cudahy  Packing  Company  made  not  subse- 
quent to,  imt  contemporaneously  with,  or 
prior  to,  the  transaction  in  question,  and 
constituting  a  part  of  tbe  res  gestse."  It 
will  thus  be  seen  that  the  exception  fails  to 
point  out  any  specific  error.  Tbe  appellant, 
however,  contends  that  the  letter  was  com- 
petent for  the  purpose  of  showing  motive. 
The  pleadings  do  not  raise  an  Issue  as  to  the 
motive  of  the  defendant;  nor  was  there  re- 
versible error  in  ruling  that  the  letter  was 
not  admissible  in  evidence -for  the  purpose 
of  showing  that  the  defendant  could  not  get 
tags  when  the  shipment  was  made,  as  the 
witness  Patrick  Carter  testified  to  this  fact 

The  second  error  assigned  Is  because  bis 
honor,  the  presiding  Judge,  charged  the  Jury: 
"It  Is  not  for  me  to  say  whether  the  Cudahy 
Company  did  ship  the  goods  to  the  order  of 
Jennings  &  Smoak,  or  to  their  own  order. 
That  is  for  you  to  find  from  the  testimony.  If 
there  Is  testimony  to  that  eifect."  Tbe  gen- 
eral rule  is  too  well  settled  to  necessitate  the 
citation  of  authority  that  the  construction  of 
a  written  instrument  presents  a  question  to 
be  determined  by  the  court,  and  not  by 
the  Jury.  Let  us  see  it  the  error  was  preju- 
dicial to  the  rights  of  tbe  appellant  Sec- 
tion 1536,  Civ.  Code  Laws  1902,  provides  that 
"all  persons,  companies  or  corporations  en- 
gaged In  the  manufacture,  or  sale  of  fertiliz- 
ers, or  commercial  manures,  or  cotton  seed 
meal,  shall  pay  to  the  State  Treasurer  an  in- 
spection  tax  of  twenty-five  cents  per  ton 


(2,000  lbs),  for  such  fertilizers,  or  commer- 
cial manures,  or  fertilizing  material,  or  cot- 
ton seed  meal  sold  or  exposed,  or  offered  for 
sale  in  this  State,  in  order  to  entitle  the  same 
to  inspection  and  delivery;  and  all  persons, 
railroad  companies,  or  common  carriers,  are 
hereby  prohibited  from  selling,  or  exposing, 
or  offering  for  sale,  any  commercial  fertilizers, 
or  commercial  manures,  or  fertilizing  mate- 
rials, or  cotton  seed  meal,  that  do  not  bear 
the  prescribed  tax  tag  or  stamp,  as  evidence 
that  the  said  inspection  tax  has  been  paid  to 
the  State  Treasurer,  or  bis  duly  appointed 
agents.  Every  person  or  persons,  company  or 
corporation,  violating  this  section,  shall  for- 
feit to  tbe  state  tbe  sum  of  money  equal  to  the 
price  of  the  fertilizers,  commercial  manures, 
fertilizing  material,  or  cotton  seed  meal,  sold, 
or  exposed,  or  ofitered  for  sale,  received,  ship- 
ped, or  delivered  without  having  the  Inspec- 
tion tax  tags  attached,  to  be  recovered  In 
any  court  of  competent  Jurisdiction.  •  •  •  " 
In  the  agreement  entered  into  on  the  8th 
of  August  1906,  between  Malony  &  Garter 
and  Jennings  &  Smoak  for  the  sale  of  said 
fertilizers  appears  the  following:  "Sight 
draft  with  bill  lading  attached,  to  be  paid 
on  presentation  for  each  shipment"  And 
in  each  of  the  bills  of  lading  is  the  following, 
except  in  one  the  "c/o"  Is  omitted:  "Con- 
signees and  Destination:  Order,  The  Cudahy 
Packing  Co.,  Notify,  c/o  Jennings  &  Smoak, 
Orangeburg,  S.  C."  These  words  show  that 
the  title  to  the  property  was  not  to  vest  in 
Jennings  '&  Smoak  until  the  draft  with  bill 
of  lading  attached,  was  paid.  Orocery  Co.  v. 
Brooke,  70  S.  a  494,  50  S.  E.  186. 

R.  H.  Jennings,  a  member  of  the  firm  of 
Jennings  &  Smoak,  testified  as  follows:  "Q. 
Do  you  remember  when  the  first  shipment 
arrived?  A.  Yes,  sir.  On  the  1st  of  Novem- 
ber. Q.  Did  Mr.  Mackey  call  your  attention 
to  the  fact  that  there  were  none  of  these  tax 
tags  on  the  fertilizer?  A.  Yes,  sir;  that  was 
nty  first  knowledge  of  thd  matter  when  he 
called  it  to  my  attention.  Q.  This  contract 
calls  for  a  first  shipment  in  December?  A. 
Yes,  sir;  I  wrote  to  them,  and  told  them 
that  I  would  want  It  a  little  earlier,  on  ac- 
count of  using  It  for  oats.  Q.  And  the  rea- 
son that  this  first  shipment  was  made,  then, 
was  on  account  of  that  letter?  A.  Yes,  sir. 
Q.  When  did  It  get  here?  A.  On  the  1st  of 
November.  I  had  sold  some  to  Mr.  Bates, 
and  he  was  very  anxious  for  his —  he  want- 
ed to  plant  oats,  and  I  phoned  to  him  as  sood 
as  it  arrived." 

Cross-examination:  "Q.  The  drafts  stay- 
ed in  the  People's  Bank  from  the  8th  till  the 
12th  of  November?  A.  I  guess  so,'  sir.  Q. 
You  could  not  get  your  bill  of  lading  till  the 
draft  was  paid?  A..  No,  sir.  Q.  They  did 
not  cgme  Into  your  possession  until  the  draft 
was  paid?  A.  No,  sir.  Q.  Your  contract  was 
that  the  fertilizer  was  to  be  shipped  to  you, 
bill  of  lading  attached?  A.  Yes,  sir.  (BUI 
of  lading  Introduced.)  '  Q.  On  tbe  afternoon  of 
the  7th  did  you  not  receive  a  packajg^  of  tags 
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for  tbe  fertilizer?  A.  I  received  them.  I  do 
not  know  that  It  was  the  afternoon  of  the 
seventh.  Q.  Those  tags  were  canceled?  A. 
tes,  sir.  They  were  stamped.  Q.  Those  werv 
the  tags  for  that  fertiliser,  and  they  were 
shipped  on  the  7th,  and  wore  received  by 
you  on  the  eighth?  A.  I  don't  remember 
that,  sir.  Q.  They  were  to  cover  that  fer- 
tilizer that  had  no  tags  on  It?  A.  Yes,  sir. 
Q.  Were  they  ever  put  on  the  fertilizer?  A. 
Not  till  a  good  many  days  after  that,  sir. 
Q.  Ton  telegraphed  Malony  &  Carter,  and 
received  a  letter  from  them?  A.  Yes,  sir.  Q. 
Tbey  told  you  that  the  tags  would  be  sent? 
A.  Yes,  sir.  Q.  And  yon  got  them?  A.  Yes, 
sb-.  Q.  The  fertilizer  was  tagged?  A.  Not 
till  a  good  many  days  after  that.  Q.  Why 
did  you  not  tag  the  fertilizer?  A.  My  help 
was  busy  at  the  time,  and  they  did  not  ex- 
pect me  to  hire  any  one,  and  I  bad  to  wait 
till  I  got  the  time  to  do  It  Q.  The  tax  was 
paid  and  the  state  of  South  Carolina  did 
not  lose  anything — ^the  tags  were  paid  for? 
A.  They  did  not  lose  a  cent,  sir.  Q.  You 
knew  that  the  attachment  proceeding  was 
being  gotten  out?  A.  Yes,  sir;  I  did.  Q. 
During  the  time  that  they  were  getting  these 
papers  out,  you  still  did  not  pay  the  draft? 
A.  No,  sir;  I  don't  know  when  the  draft 
was  paid.  Q.  Did  not  Malony  &  Carter 
in  reply  to  your  telegram  tell  you?  (Objec- 
tion, hearsay.)  Q.  What  did  Mr.  Carter  tell 
yon  in  reply  to  your  telegram?  Did  not  Mr. 
Carter  tell  you  that  he  was  shipping  you  a 
bundle  of  tags  to  be  put  on  that  car  before 
tlie  delivery  of  that  car?  (Objection.)  His 
Honor:  I  will  allow  the  question.  A.  I 
would  not  deny  that  or  affirm  it  Q.  You 
know  that  you  got  the  tags?  A.  Yes,  sir. 
They  were  received.  Q.  They  must  have  been 
received  the  morning  after  they  were  sent  to 
you?  A.  Tbey  must  have  been,  sir.  Q.  Was 
every  bag  of  fertilizer  that  came  In  that  car 
tax  paid?  A.  Yes.  Q.  To  whom  did  you  sell 
these  fertilizers?  A.  I  sold  five  tons  to  Mr. 
Bates  in  November.  Q.  There  were  seven 
tons  sold  out  before  the  tags  were  received? 
A  Yea,  sir ;  there  were  five  tons  sold  to  Mr. 
Bates,  and  two  tons  carried  to  our  planta- 
tion. Q.  This  of  Mr.  Bates  was  sold  before 
Mr.  Mackey  came  around?  A.  Yes,  sir ;  prob- 
ably the  same  day.  I  know  the  fertilizer  had 
jnst  come  in.  Q.  You  had  sold  it  before  the 
inspector  came  around.  Had  you  delivered 
any  of  the  fertilizer  before  Mr.  Mackey  came 
around?  A.  Yes,  sir;  the  day  that  goods 
arrived  I  phoned  Mr.  Bates  and  he  got  his. 
Q.  Mr.  Bates  says  that  that  was  on  the  2d? 
A.  I  don't  remember,  but  I  think  it  was  later 
than  that" 

Recross-examination:  ''Q.  When  the  car 
was  delivered  at  your  warehouse,  you  had 
no  bill  of  lading?  A.  No,  sir.  Q.  When  the 
sale  was  made  to  Mr.  Bates,  you  had  not  re- 
ceived the  bill  of  lading?  A.  No,  sir;  it  had 
not  arrived.  Q.  The  draft  had  not  been 
paid?    A.    No,  sir." 


The  following  statement  appears  in  the 
record:  "It  was  admitted  as  testimony  that 
Mr.  H.  O.  Dawson,  the  express  agent  af 
.  Orangeburg,  S.  C,  received  the  tags  from 
Malony  &  Carter  on  the  train  that  reached 
Orangeburg  at  8  o'clock  in  the  evening  of  the 
7th  day  of  November,  1906,  and  that  these 
tags  were  delivered  by  him  to  Jennings  & 
Smoak  about  10  o'clock  on  the  following 
morning,  being  the  8th  day  of  November, 
1906.  It  was  also  admitted  that  the  draft 
with  the  bill  of  lading  attached,  was  received 
by  the  People's  Bank  on  the  morning  of  the 
8th  day  of  November,  1906,  being  the  day  the 
tags  were  delivered  by  the  express  company 
to  Messrs.  Jennings  &  Smoak,  and  that  this 
draft  was  not  paid  until  the  following  Mon- 
day, November  12th,  on  which  day  the  bill 
of  lading  was  delivered  to  Jennings  & 
Smoak."  Patrick  (Darter,  a  member  of  the 
firm  of  Malony  &  Carter,  testified  as  fol- 
lows: "Q.  When  did  you  first  know  that 
these  fertilizers  were  in  Orangeburg?  A.  I 
got  a  telegram  from  Jennings  &  Smoak  in 
Orangeburg  on  the  7th  of  November  between 
1  and  2  o'clock.  Q.  Did  you  know  before 
that,  tl»t  the  fertilizers  were  here?  A.  No, 
sir.  Q.  You  had  the  bills  of  lading  for  the 
fertilizers?  A.  We  did.  Q.  When  were  they 
sent  up  to  Jennings  &  Smoak?  A.  On  the 
afternoon  of  the  7th.  Q.  Did  Jennings  & 
Smoak  have  any  right  to  the  fertilizers  be- 
fore they  got  the  bills  of  lading?  (Objec- 
tion. That  is  a  legal  question,  and  it  is  not 
competent  for  counsel  to  ask  the  witness 
that)  His  Honor:  I  think  that  question  is 
competent.  Q.  What  about  the  delivery  of 
the  fertilizer?  A.  I  did  not  know  that  they 
were  here  till  I  got  this  telegram  from  Jen- 
nings &  Smoak.  Q.  Did  they  have  any  right 
to  take  the  fertilizer?  A.  No,  sir.  Q.  Did 
you  give  the  railroad  any  instruction  or  any 
one  any  Instructions  to  deliver  it  to  Jennings 
&  Smoak?  A.  No,  sir;  no  one  at  all.  Q. 
Why  was  It,  Mr.  Carter,  that  there  were  not 
tax  tags  on  that  fertilizer?  A.  Because  the 
tags  were  exhausted,  sir.  They  had  no  more 
of  them  on  hand.  Q.  You  know  that?  A. 
Yes,  sir ;  this  shipment  to  Jennings  &  Smoak 
was  sent  out  earlier  than  was  expected,  and 
they  had  no  tags  on  hand  at  the  time.  I 
got  the  tags  and  canceled  them  with  my  own 
bands,  and  sent  them  to  Jennings  &  Smoak 
by  the  night  mail.  I  knew  that  they  could 
Hot  get  possession  of  the  fertilizer  without 
the  bill  of  lading,  and  we  bad  that;  so  I 
thought  that  it  was  perfectly  safe,  and,  as 
soon  as  we  knew  the  stuff  bad  -arrived,  we 
complied  with  the  law.  Q.  When  did  you 
send  up  the  bill  of  lading  and  the  Invoice? 
A.  It  was  mailed  on  the  7th.  We  sent  it  to 
our  bank,  and  they  sent  it  to  the- bank  here. 
We  mailed  the  invoice  to  them  on  the  7th.  Q. 
You  mailed  the  invoice  to  Jennings  &  Smoak? 
A.  Yes,  sir." 

Cross-examination:  "Q.  You  said  the  rea- 
son the  tags  were  not  put  on  the  fertilizer 
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was  because  It  was  extaansted,  because  tbey 
bad  no  more  tags?  A.  Yes,  sir.  Q.  You 
never  sblp  your  fertilizer  wltbout  putting 
these  tax  tags  on  It?  A.  No,  sir ;  we  always 
stick  up  to  the  laws,  sir.    That  la  our  motto." 

It  will  thus  be  seen  that  the  refusal  of  his 
honor,  the  presiding  Judge,  to  construe  the 
contract  between  Malony  &  Carter  and  Jen- 
nings &  Smoak,  deprived  the  appellant  of  a 
substantial  right,  as  the  title  to  the  property 
did  not  vest  in  Jennings  &  Smoak  until  the 
12th  of  November.  Under  the  charge  of  bis 
honor,  the  circuit  Judge,  the  Jury  may  have 
reached  the  conclusion  that  the  sale  of  the 
appellant  to  Jennings  &  Smoak  was  com- 
plete when  the  latter  came  Into  possession  of 
the  fertilizers. 

There  is  another  reason  why  the  Jury 
should  have  been  Instructed  that  the  title  did 
not  vest  in  Jennings  &  Smoak  until  the  draft 
attached  to  the  bill  of  lading  was  paid.  J.  J. 
Mackey,  the  inspector  of  fertHizers,  testified 
as  follows:  "Q.  The  sherifT  attached  the  fer- 
tilizer? A.  Yes,  sir.  Q.  Did  you  go  with 
him  when  he  attached  It?  A.  Yes,  sir.  Q. 
Who  levied  on  it?  A.  Mr.  Tharln.  Q.  When 
was  the  attachment  made?  A.  On  the  12th 
of  November."  It  seems  from  the  testimony 
that  the  draft  was  not  paid  until  the  attach- 
ment had  been  made.  If  this  is  true,  then 
the  law  took  possession  of  the  property  be- 
for  the  title  became  vested  in  Jennings  tc 
Smoak. 

The  last  question  that  will  be  considered 
is  whether  there  was  error  in  refusing  the 
motion  for  a  nonsuit,  which  was  made  oa 
two  grounds,  the  first  of  which  is  as  follows: 
"(1)  That  there  was  no  evidence  tending  to 
show  that  the  Cudahy  Packing  Company  sold 
and  delivered,  or  had  sold  and  delivered,  the 
fertilizers  in  question  before  the  Inspection 
tax  had  been  paid."  This  ground  was  prop- 
erly overruled,  for  the  reason  that  it  ia  not 
only  necessary  for  the  party  selling  the  fer- 
tilizers to  pay  to  the  State  Treasurer  the 
charge  of  25  cents  per  ton,  but  such  party 
is  also  "prohibited  from  receiving  or  de- 
livering any  commercial  fertilizers  *  •  » 
that  do  not  bear  the  prescribed  inspection  tax 
tags  or  stamps,  in  evidence  that  the  said  In- 
spection tax  has  been  paid  to  the  State  Treas- 
urer, or  his  duly  appointed  agents."  The 
second  ground  was  as  follows:  "(2)  That 
there  was  no  evidence  tending  to  show  that 
.  the  Cudahy  Packing  Company  bad  violated 
the  law,  as  alleged  in  the  plaintiff's  com- 
plaint." This  ground  is  too  general  to  be 
considered.   . 

The  Judgmmt  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

JONES,  J.  (dissenting).  I  am  unable  to 
agree  to  a  reversal  of  the  Judgment  The 
charge  which  is  the  subject  of  the  second  ex- 
ception is  a  mere  isolated  sentence,  which, 
when  read  in  the  light  of  the  context,  does 
not  submit  It  to  the  Jury  to  constme  a  writ- 


ten contract  The  context  ia  as  follows: 
"Where  property  is  shipped  on  a  railroad  to 
the  order  of  the  party  who  ships,  marked 
'Notify  so  and  so,  stiipped  to  the  order  of  the 
shipper,'  that  is  not  a  transaction  which 
passes  the  title  of  the  property  to  the  party 
to  whom  the  goods  are  shipped;  that  is, 
the  party  who  is  to  be  notified  of  the  ar- 
rival of  the  goods.  The  title  in  that  case 
is  still  in  the  shipper,  and,  where  it  is  al- 
leged that  the  title  has  passed  from  one  per- 
son to  another,  that  is  a  question  of  fact 
for  the  Jury  to  decld&  If  as  a  matter  of 
fact  fertilizer  or  any  other  article  is  shipped 
to  the  shipper,  order  notify  some  other  party, 
and  there  has  been  a  contract  made  to  sell 
this  article,  and  if  this  article  is  afterwards 
found  in  the  possession  of  the  party  to  whom 
the  Shipper  had  contracted  to  sell  the  article, 
then  it  is  for  the  Jury  to  determine  whether 
the  article  came  into  the  possession  of  this 
person  by  or  with  the  concurrence  of  the  ship- 
per or  not  If  that  should  be  the  case  in 
this  case,  the  Jury  has  a  right  to  consider 
that  in  reaching  their  verdict  and  in  de- 
termining whether  there  was  a  sale  or  not 
But,  if  the  article  came  into  the  possession 
without  the  concurrence  of  the  shipper,  then 
the  shipper  could  not  be  held  to  have  been  a 
party  to  the  delivery  of  the  goods.  It  Is 
not  for  me  to  say  whether  the  Cudahy  Com- 
pany did  ship  the  goods  to  the  order  of  Jen- 
nings &  Smoak  or  to  their  own  order.  That 
is  for  you  to  find  from  the  testimony,  if  there 
is  testimony  to  that  effect  It  is  not  my  duty 
to  say  whether  such  articles  did  come  into 
the  possession  of  Jennings  &  &noak,  and, 
if  they  did  come  into  the  possession  of  Jen- 
nings &  Smoak,  whether  it  was  with  the  con- 
currence of  the  Cudahy  Company  or  Malony 
&  Carter.  That  is  a  question  for  yon  to 
determine." 

The  Judgment  of  the  circuit  court  should 
be  affirmed. 


THOMAS  et  al.  v.  OWDNS  et  al. 

(Supreme  Court  of  Georgia.     Ang.  12,  1008.) 

1.  Wills  —  Natubb  of  Estates  Cbeatkd  — 

Fee  Simple— Limitations  ob  Otheb  Pbovi- 

sions  inoorsistknt  with  devise  in  fee. 

A  testatrix  exeented  the  following  will  and 

codicil: 

"Item  First  I  devise  and  be<]ueath  to  my 
sister,  Margaret  W.  Thomas,  my  interest  in  the 
family  residence  in  Savannah,  Georgia,  and  to 
her  heirs.  I  devise  and  bequeath  to  my  Batd 
sister  for  life  my  interest  in  Guioas  plantation, 
Hal)ersham  county,  Georgia,  and  on  her  death 
I  devise  and  bequeath  my  Raid  interest  in  said 
plantation  to  my  niece,  Mary  B.  Thomas,  and 
ner  heirs.  I  bequeath  to  my  said  sister  my  in- 
terest in  the  furniture,  plate,  china,  and  glass, 
in  the  family  residence  in  Savannah  and  in  the 
residence  at  Guinas,  and  all  mv  fomiture,  plate, 
glass  and  cliina,  saving  and  excepting  such 
pieces  as  I  may  make  disposition  of  by  any 
memorandum  left  attached  to  or  with  this  will. 
"Item  Second.  I  devise  and  bequeath  to  my 
grandnephews,  Paul  T.  Haskell,  Jr.,  and  Lang- 
don  Haskell,  and  to  the  survivor  of  them,  my 
interest  in  the  residence,  122  State  Street  But, 
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Savumah,  Oeorgla,  lately  occupied  by  their 
mother,  Silaiy  Wallace  Haskell,  and  now  oc- 
copied  by  them. 

*'ItMn  Third.  Ite  rest  and  residue  of  my  es- 
tate of  whatever  kind,  which  I  may  own  at  the 
time  of  my  death,  I  desire  to  be  divided  by  my 
execDtors  hereinafter  named,  as  I  now  direct, 
and  which  I  devise  and  bequeath  as  follows: 
One-half  of  the  same  to  my  sister,  Margaret  W. 
Thomas  and  her  heirs ;  one-fourth  of  the  same 
to  my  nieces,  IJzzie  Munnerlyn,  Margaret  and 
Jalia  Owens;  one-fourth  of  the  same  to  my 
niece,  Mary  Anderson  Owens,  [for]  life,  or  so 
long  as  ahe  shall  remain  unmarried.  In  the 
event  of  her  marriage,  I  direct  my  executors  to 
pay  over  to  her  one-fourth  of  said  share,  and  to 
divide  the  remainder  equally  between  her  sister, 
Ijila  C.  Carmicbael,  and  her  brothers,  Benjamin 
It.  Owens  and  John  W.  Owens.  In  the  event  of 
her  death  without  having  married,  I  direct  my 
executors  to  pay  over  ner  share  to  her  said 
sister  and  brothers. 

"Item  Fourth.  I  direct  that  any  memoranda 
attached  to  or  inclosed  with  this  will  making 
sp<H:ific  bequests  be  considered  a  part  and  parcel 
of  it.  and  shall  be  carried  out  as  fully  aa  If  in- 
corporated in  it. 

"Item  Fifth.  I  nominate  and  appoint  as  my 
executors,  Margaret  W.  Thomas  and  my  neph- 
ew. George  W.  Owens,  and  authorize  and  direct 
them,  or  either  of  them,  to  sell  and  dispose  of 
my  property  at  public  or  private  sale,  as  may  be 
deemed  best,  and  to  reinvest  the  proceeds  of  sale 
in  such  property  as  may  be  deemed  to  the  best 
interests  of  my  estate,  without  any  order  of 
court  being  applied  for  or  had  for  said  sales  or 
investments." 

Codicil:  "I  republish  and  reaffirm  said  will, 
oave  and  except  that  I  direct  that  my  estate 
shall  not  be  divided  during  the  lifetime  of  my 
sister.  Margaret  W.  Thomas,  but  shall  be  held 
together  until  her  death.  I  bequeath  to  my 
said  sister,  Margaret  W.  Thomas,  the  income 
from  mv  estate  during  her  life,  and  on  her  death 
direct  that  said  estate  be  divided  as  devised  and 
directed  in  mv  will  last  mentioned." 

Held,  the  devise  to  Margaret  W.  Thomas  in 
item  8  was  a  devise  to  her  in  fee  simple,  and 
was  not  reduced  to  a  life  estate  by  the  codicil. 

2.  Save. 

A  life  estate  for  Margaret  W.  Thomas  was 
carved  oat  of  the  estates  devised  to  the  other 
I^atees. 

[E^.  Note. — For  rases  in  point,  see  Cent  Dig. 
Tol.  49,  Wills,  H  1393-1418.] 

3.  ExECtrroBB  awd  Administbators— Collbo- 
TTOit  AND  Management  or  EjSTAte— Rioht 
TO  Possession. 

There  being  no  debts,  Margaret  W.  Thomas 
is  entitled  to  have  possession  of  the  estate  of 
the  testatrix  from  the  executor. 

4.  WiiAS— Natxtbe  of  Estates  Cheated, 

Upon  the  death  of  Margaret  W.  Thomas,  all 
the  property  not  devised  to  her  in  fee  is  to  be 
divided  among  the  other  legatees  in  the  manner 
indicated  in  the  will. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Petition  by  Margaret  W.  Thomas,  as  ex- 
ecutrix of  &Eary  W.  Owens,  deceased,  and  in- 
dlrldnally,  and  others,  against  George  W. 
Owens,  executor  of  Mary  W.  Owens,  deceas- 
ed, and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Reversed. 

Margaret  W.  Thomas,  as  executrix  of  Mary 
W.  Owens  and  Individually,  and  Mary  B. 
Thomas  and  liEargaret  G.  Thomas,  daughters 
of  Margaret  W.  Thomas,  brought  their  pe- 
titi<m  against  George  W.  Owens,  executor, 


and  certain  other  defendants,  named  as  lega- 
tees in  the  will  of  Mary  W.  Owens,  praying 
a  construction  of  the  will  and  codicil  of  Ma- 
ry W.  Owens,  and  asking  for  direction.  The 
headnote  contains  a  copy  of  the  material 
parts  of  the  will  and  codicil  attached  to  the 
petition.  The  several  defendants  answered. 
By  consent  the  case  was  heard  by  the  court 
without  a  Jury.  On  the  trial  it  appeared 
that  the  bequests  In  the  first  item  of  the  will 
were  not  in  dispute.  Certain  evidence,  re- 
lating to  the  circumstances  attending  the  ex-' 
ecutlon  of  the  codicil  and  the  character  of 
the  estate  in  possession  of  the  executors,  was 
introduced.  The  court  rendered  the  follow- 
ing decree: 

It  Is  decreed  "that  the  intention  of  the  tes- 
tatrix, Mary  W.  Owens,  as  clearly  expressed 
in  her  will,  as  modified  by  the  codicil  thereto, 
Iwth  to  the  court  now  submitted  for  construc- 
tion, Is  that  the  estate  left  by  her  Is  not  to  be 
divided  until  the  death  of  her  sister,  Mar- 
garet W.  Thomas,  the  plaintiff  executrix; 
and  the  court  so  finds  and  decrees. 

"(2)  That  during  the  lifetime  of  the  said 
Margaret  W.  Thomas  the  said  estate  is  to  be 
kept  together  by  the  representatives  named 
in  said  will,  in  trust :  (a)  To  pay  the  net  in- 
come thereof  unto  the  said  Margaret  W. 
Thomas  during  the  term  of  her  natural  life, 
(b)  To  divide  the  said  estate  among  those  en- 
titled thereto,  and  In  the  proper  proportions, 
at  the  death  of  the  said  Margaret  W.  Thom- 
as. 

"(3)  That  the  executrix,  Margaret  W. 
Thomas,  and  the  executor,  George  W.  Owens, 
have  authority  under  said  will,  and  are  di- 
rected so  to  do,  to  sell  any  of  the  property  of 
said  estate,  at  public  or  private  sale,  as  may 
be  deemed  best  by  them,  and  to  reinvest  the 
proceeds  of  any  such  sale  as  they  may  deem 
best  for  the  Interests  of  the  said  estate. 

"(4)  That  the  said  Margaret  W.  Thomas  Is 
not  Individually  and  In  her  own  right  en- 
titled In  fee  simple  to  a  one-half  interest  In 
the  residue  of  said  estate  mentioned  in  the 
third  item  of  said  will,  and  Is  not  now  en- 
titled to  receive  the  same  from  the  represent- 
atives of  said  estate;  the  codicil  having 
changed  the  interest  of  the  said  Margaret  W. 
Thomas  from  a  fee  simple  In  said  one-half 
of  said  residue  to  a  usufruct  in  the  net  in- 
come in  the  said  one-lialf  interest,  to  be  paid 
unto  her  during  the  term  of  her  natural  life 
by  said  representatives,  the  corpus  not  being 
payable  to  her,  but  to  be  held  by  said  r^re- 
sentatlves  in  trust  for  the  persons  hereinaft- 
er named  in  connection  therewith. 

"(5)  That  the  words  'her  heirs,'  in  item 
third  of  the  will,  as  referring  to  the  heirs  of 
Margaret  W.  Thomas,  mean  the  children  of 
Margaret  W.  Thomas  living  at  the  time  of 
the  death  of  the  testatrix,  and  the  said  chil- 
dren, Mary  B.  Thomas  and  Margaret  G. 
Thomas,  petitioners,  take  the  one-half  Inter- 
est in  the  residue,  which  under  the  will  as 
tmmodlfled  by  the  codicil  would  have  gone 
to  their  mother,  by  way  of  executory  devise 
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or  legacy  In  fee  simple  at  tbe  death  of  tlielr 
mother. 

"(6)  That  the  eald  Margaret  W.  Thomas  Is 
entitled  under  said  will,  as  modified  by  said 
ooditil,  not  only  to  the  usufruct  of  the  net 
Income  of  the  residue  of  said  estate  as  de- 
scribed in  item  third  of  the  will,  but  also 
of  the  net  Income  of  the  one-fifth  interest 
owned  by  the  testatrix  in  the  premises 
known  as  'No.  122  State  street,'  Savannah, 
6a.,  described  In  item  2  of  said  will,  to  be 
paid  over  to  her  by  said  representatives. 

"(7)  That  under  the  said  will,  as  modified 
by  said  codicil,  Paul  T.  Haskell,  Jr.,  and 
Longdon  Haskell,  the  grandnephews  of  the 
testatrix,  named  in  item  2  of  said  will,  take 
by  way  of  executory  devise  a  fee-simple  in- 
terest In  the  one-fifth  Interest  owned  by  the 
testatrix  in  said  premises.  No.  122  State 
street.  Savannah,  6a.,  the  enjoyment  of 
which  Is  postponed  until  the  death  of  the 
said  Margaret  W.  Thomas. 

"(8)  That  of  the  residue  of  the  said  estate, 
referred  to  in  item  third  of  said  will,  the  fol- 
lowing distribution  results  at  the  proper 
time,  bB  herein  stated :  (a)  Lizzie  Munnerlyn 
Margaret  W.  Owens,  and  Julia  Owens  take 
by  way  of  executory  devise  or  legacy,  as  the 
case  may  be,  together  a  fee-simple  interest 
In  one-fourth  of  the  residue  of  said  estate, 
the  enjoyment  thereof  being  postponed  until 
the  death  of  the  said  Margaret  W.  Thomas; 
the  heirs  of  the  said  first-named  persons  tak- 
ing per  stlrpe.  Qa)  Mary  Anderson  Owens 
takes  by  way  of  executory  devise  or  legacy, 
as  the  case  may  be,  a  life  Interest  In  an- 
other one-fourth  of  the  said  residue ;  the  said 
estate  beginning  at  the  death  of  the  said 
Margaret  W.  Thomas,  subject  to  a  failure 
of  divestiture  should  she,  the  said  Mary  An- 
derson Owens,  die  or  marry.  In  either  event, 
the  said  one-fourth  interest  in  said  residue 
goes  by  way  of  executory  devise  or  legacy, 
as  the  case  may  be.  In  fee  simplp  to  Lila  G. 
Carmlchael,  Benjamin  L.  Owens,  and  John 
W.  Owens,  per  capita,  or  to  their  heirs  per 
stirpes.  The  remaining  moiety  of  said  residue 
goes  as  already  hereinbefore  decreed.  This 
decree  is  not  concerned  ivith  the  property 
mentioned  In  the  first  item  of  said  will,  that 
having  been  amicably  adjusted  among  the 
parties  at  interest  before  the  submission  of 
said  will  and  codicil  to  the'  court  for  con- 
struction, and  the  construction  of  the  court 
thereon  not  being  Invited." 

The  plalntlflfs  except  to  the  decree  and  the 
construction  of  the  court  placed  on  the  will. 

W.  L.  Clay,  for  plaintiffs  in  error.  Walter 
6.  Charlton,  for  defendants  in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  This  Is  an  equitable  petition  for  the 
construction  of  the  will  of  the  late  Mary  W. 
Owens.  As  has  often  been  observed,  every 
will  Is  a  thing  to  itself,  and  in  the  construc- 
tion of  a  will  it  Is  the  duty  of  the  court  to 
diligently  seek  the  intention  of  the  testator, 


and  give  it  effect  where  no  rule  of  law  Is 
violated.  This  cardinal  rule  of  construction 
is  the  statute  law  of  this  state.  Civ.  Code 
1895,  8  3324.  The  testatrix  made  her  wiU 
and  thereafter  executed  a  codicil.  It  is  an 
established  rule  not  to  disturb  the  disposi- 
tions of  the  will  further  than  Is  absolutely 
necessary  for  the  purpose  of  giving  effect  to 
the  codicil.  1  Jarman  on  Wills,  f  139.  This 
principle  of  construction  is  all  the  more  ap- 
plicable in  the  case  of  this  will,  as  in  the 
codicil  the  testatrix  expressly  reaffirmed  her 
win,  save  and  except  as  changed  by  the 
codicil. 

In  ascertaining  the  testamentary  scheme. 
It  is  well  to  first  consider  the  terms  of  the 
will  before  the  execution  of  the  codicil.  It 
is  clear  that  the  original  dispositive  scheme 
was  to  devise  one-half  of  the  residuum  of 
her  estate  to  her  sister,  Mrs.  Margaret  W. 
Thomas.  The  language  employed  to  express 
this  intent  is  plain  and  accurate  to  the  point 
of  technical  precision.  She  devised  the  one- 
half  of  the  residuum  of  her  estate  to  "Mar- 
garet W.  Thomas  and  her  heira"  A  devise 
or  grant  to  A.  and  his  heirs  conveys  a  fee  to 
A.  Craig  V.  Ambrose,  80  6a.  134,  4  S.  E.  1 ; 
Ewing  V.  Shropshire,  80  6a.  374,  7  S.  E.  554 ; 
Douglas  V.  Johnson,  130  6a.  472,  60  B.  E. 
1041.  It  is  also  beyond  doubt  that  she  de- 
vised one-fourth  of  the  residuum  in  fee  simple 
to  her  nieces,  Lizzie  Munnerlyn  and  Margaret 
and  Julia  Owens.  As  to  the  disposition  of 
the  remaining  fourth  of  the  residuum  the 
testatrix's  intent  is  equally  manifest.  It  was 
devised  to  Mary  Anderson  Owens  for  life,  or 
so  long  as  she  remains  unmarried.  In  the 
event  of  her  marriage,  the  one-fourth  resid- 
uum Is  to  be  divided  between  Mary  Ander- 
son Owens,  her  sister,  Llla  C.  Carmlchael, 
and  her  brothers,  Benjamin  L.  Owens  and; 
Jolm  W.  Owens,  each  taking  a  fee  to  one- 
fourth  of  this  one-fourth  of  the  residuiun,  or,. 
In  the  event  of  the  death  of  Mary  Anderson 
Owens  without  having  married,  this  one- 
fourth  interest  is  to  be  equally  divided  amon^ 
her  brothers  and  sisters  named  in  the  will, 
each  taking  one-third  of  this  one-fourth  in- 
terest in  fee  simple.  Thus  it  will  be  seea 
that  the  testator  did  not  leave  In  doubt  the 
persona  who  were  to  take  the  fourth  of  the 
residuum  last  devised.  The  objects  of  her 
bounty  were  not  indeterminate,  and  were  not 
to  be  ascertained  or  discovered  by  her  ex- 
ecutors. The  testatrix  did  not  contemplate- 
any  change  in  the  beneficiaries;  but  she 
did  contemplate  a  shifting  of  the  Interest 
among  these  devisees,  dependent  upon  the 
death  or  marriage  of  one  of  them.  It  would' 
seem  to  be  clear  that  the  various  estates 
devised  were  purely  legal  in  character.  In 
the  fifth  Item  the  testatrix  appointed  Mrs. 
Margaret  W.  Thomas  and  Ceorge  W.  Owens 
as  her  executors,  and  authorized  either  or 
both  of  them  to  sell  and  dispose  of  her 
property  at  public  or  private  sale  as  may  be 
deemed  best,  and  reinvest  the  proceeds  in 
such  other  property  as  may  be  deemed  to  til*- 
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best  Interest  of  ber  estate.  This  was  a  dis- 
cretionary power  given  to  the  executor  and 
executrix,  and  there  Is  nothing  in  the  will  to 
Indicate  that  this  power  was  given  for  any 
other  purpose  than  to  facilitate  the  admin- 
istration of  the  estate.  The  conference  of 
this  power  created  no  estate  in  the  executors, 
but  was  a  grant  of  a  naked  power.  It  was 
conferred  on  the  nominated  executors,  to  be 
exercised  by  them,  and  not  by  an  adminis- 
trator with  the  win  annexed — a  mere  person- 
al power,  and  simply  collateral  In  Its  nature. 
Lnqulre  v.  Iiee,  121  Oa.  624,  49  S.  B.  834; 

1  Sugden  on  Powers  (Ed.  1856)  •130-*134; 

2  Washburn  on  Real  Prop.  (6th  Ed.)  i  1417 ; 
Chew  V.  Byman  (O.  C.)  7  Fed,  7.  The  distinc- 
tion between  a  power  which  creates  an  es- 
tate and  a  naked  power  to  sell  Is  thus  stated 
in  1  Williams  on  Ex'rs  (9th  Ed.)  779:  "A 
devise  of  the  land  to  executors  to  sell  passes 
the  Interest  In  It;  but  a  devise  that  ex- 
ecutors shall  sell  the  land,  or  that  the  lands 
shall  be  sold  by  the  executors,  gives  them 
but  a  power."  The  executors,  therefore,  took 
no  estate  xmder  this  power,  and  there  Is 
nothing  In  the  will  to  change  the  general 
rule,  as  defined  in  Civ.  Code  1895,  g  2313, 
that  executors  take  no  beneficial  Interest  un- 
der any  will  (except  commissions),  unless  the 
same  be  expressly  given  to  them  by  the  will. 

The  next  question  Is,  how  far  Is  the  orig- 
inal dispositive  scheme  affected  by  the  codi- 
cil? We  will  first  notice  the  effect  of  the 
bequest  in  the  codicil  to  Mrs.  Thomas  for 
life  of  the  income  of  the  entire  estate  of  the 
testatrix  as  affecting  the  bequests  In  the  will 
as  originally  drafted.  An  unconditional  gift 
of  the  Income  of  the  property  will  be  con- 
strued Into  a  gift  of  the  property,  unless  the 
provisions  of  the  will  require  a  more  limited 
meaning.  Civ.  Code  1895,  {  3323.  If  the 
gift  of  the  income  had  not  been  limited  for 
life,  and  had  not  been  hedged  by  other  lim- 
itations. Sirs.  Thomas  would  have  taken  the 
fee;  but,  as  the  bequest  to  her  Is  for  life 
only,  she  takes  a  life  estate  in  all  of  the 
testatrix's  property.  The  devise  In  the  codi- 
cil to  Mrs.  Thomas  of  a  life  estate  In  all  of 
the  property  of  the  testatrix  clearly  carves  a 
life  estate  for  her  out  of  the  devises  to  the 
other  devisees;  and  it  becomes  necessary  to 
inquire  what  effect  this  provision  of  the  codi- 
cil has  on  the  devise  to  Mrs.  Thomas  in  fee 
as  made  in  the  will.  Was  her  estate  in  fee 
cut  down  to  an  estate  for  life?  The  rule  is 
elementary  that  a  court  will  not  by  construc- 
tion reduce  an  estate  once  devised  absolutely 
In  fee  by  limitations  contained  in  subsequent 
parts  of  the  will,  unless  the  intent  to  limit 
the  devise  is  clearly  and  unmistakably  mani- 
fested. If  the  expression  relied  upon  to  lim- 
it a  fee  once  devised  be  doubtful,  the  doubt 
Bhonld  be  resolved  in  favor  of  the  absolute 
estate.  West  v.  Randle,  79  Ga.  28,  3  S.  E, 
454;  McCaellan  v.  Mackenzie,  126  Fed.  703, 
61  C.  C.  A.  619.  When  the  testatrix  be- 
queathed the  entire  income  of  her  estate  to 
Mrs.  Thomas  for  life,  it  would  seem  that  the 


only  purpose  could  have  been  to  enlarge  her 
benefaction  to  Mrs.  Thomas;  that  in  addition 
to  the  devises  to  her  in  fee  shnple  she  should 
receive  for  life  the  entire  Income  of  the  prop- 
erty devised  to  the  other  legatees.  This  is 
obliged  to  be  so,  because  there  is  nothing  In 
the  codicil  inferable  of  an  Intent  to  disturb 
the  fee  devised  to  Mrs.  Thomas,  and  because 
no  attempt  is  made  to  dispose  of  the  proper- 
ty devised  in  fee  to  Mrs.  Thomas  after  ber 
death.  To  hold  that  Mrs.  Thomas'  devise 
in  fee  is  reduced  to  a  life  estate  would  in  ef- 
fect declare  an  intestacy  as  to  this  property 
after  ber  death.  A  will  affecting  property 
should  n^ver  be  so  construed  as  to  exclude 
some  of  it  from  its  operation,  unless  demand- 
ed by  the  context  or  some  rule  of  law  prohib- 
iting the  disposition.  This  difficulty  evident- 
ly arose  In  the  mind  of  the  trial  court,  and 
was  met  by  holding  that  the  word  "heirs"  in 
the  devise  to  Mrs.  Thomas  should  be  con- 
strued to  mean  "children."  We  think  such 
construction  is  not  only  opposed  to  the  legal 
and  technical  meaning  of  the  word  "heirs" 
In  its  context,  but  also  opposed  to  the  clearly 
expressed  testamentary  purpose.  The  will 
and  codicil  indicate  that  Mrs.  Thomas  was 
the  principal  object  of  the  bounty  of  the 
testatrix,  and  the  codicil  is  to  be  construed 
as  enlarging  the  bequests  ta  her  in  the  will 
by  giving  to  her,  in  addition  to  the  property 
devised  In  fee,  a  life  estate  in  the  property 
devised  to  the  other  legatees.  It  was  admit- 
ted on  the  trial,  and  so  stated  in  the  decree, 
that  there  was  no  controversy  as  to  the  proi)- 
erty  devised  in  item  1  of  the  will,  as  that 
had  been  amicably  adjusted. 

Having  come  to  the  conclusion  that  the 
devises  in  fee  to  Mrs.  Thomas  in  the  will  are 
not  affected  by  the  codicil,  and  that  by  force 
of  the  codicil  Mr&  Thomas  takes  a  life  es- 
tate in  the  property  devised  to  the  other  lega- 
tees, the  next  question  is  whether  Mrs.  Thom- 
as is  entitled  to  the  possession  of  the  estate,  or 
should  It  remain  with  the  executors  until  the 
death  of  Mrs.  Thomas,  and  then  be  divided 
by  them?  There  is  no  pretense  that  the  es- 
tate owes  any  debts.  Mrs.  Thomas  is  sui 
Juris  and  laboring  under  no  disability.  She 
is  entitled  to  the  full  use  and  enjoyment  of 
the  property  devised  to  her,  unless  restrained 
by  the  will  and  codicil.  She  is  as  much  en- 
titled to  the  possession  of  the  estate  devised 
for  life  as  that  devised  in  fee,  if  the  will  does 
not  give  possession  to  the  executors  until  her 
death.  A  tenant  for  life  is  entitled  to  the 
full  use  and  enjoyment  of  the  property.  Civ. 
Code  1895,  §  3090.  In  this  respect  there  is 
no  difference  between  realty  and  personalty. 
As  was  said  in  Bowman  v.  Long,  26  Ga.  146 : 
"In  a  life  estate  the  tenant  is  entitled  to 
have  the  possession  of  the  property  for  his 
own  enjoyment,  and  all  that  the  remainder- 
man can  require  is  that  the  'corpus'  of  the 
property  shall  be  kept  in  preservation,  to  be 
delivered  to  him  on  the  termination  of  the  life 
estate.  •  •  •  Of  course,  this  rule  must 
be  subordinate  to  the  rule  that  the  corpus 
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Is  to  be  80  kept  tbat  It  shall  be  preserved  for 
delivery  to  the  remainderman  on  the  ter- 
mination of  the  life  estate.  The  law  has  wayB 
by  which  it  can  effect  this  object,  and  yet  not 
deprive  the  tenant  for  life  of  the  ose  and 
profits  of  the  property  daring  bis  life.  It 
can  require  him  to  gfive  security  for  the  forth- 
coming of  the  property  at  the  termination  of 
the  life  estate."  Crawford  v.  Clark,  110  6a. 
732,  36  S.  E.  404;  Brantley  v.  Porter,  111  Oa. 
8S6,  36  S.  R  970;  Walker  v.  Watson,  82  Ga. 
264.  We  take  it  to  be  well  settled,  therefore, 
ttiat,  unless  otherwise  provided  in  the  will 
and  codicil,  Mrs.  Thomas  is  entitled  to  the 
possession  of  the  property  devised  to  her 
to  the  exclusion  of  the  executor. 

The  executor  claims  tliat  as  the  devise  to 
Mrs.  Thomas  was  of  the  income,  and  the  cod- 
icil expressly  directed  that  the  estate  of  the 
testatrix  was  not  to  be  divided  during  the 
life  of  Mrs.  Thomas,  but  was  to  be  kept  to- 
gether nntU  ber  death,  and  because  of  the 
power  of  sale  in  the  will,  he  is  required  by 
virtue  of  his  office  as  executor  to  retain  pos- 
session of  the  estate  until  Mirs.  Thomas' 
death,  In  order  to  execute  the  will  and  codi- 
cil of  his  testatrix.  It  is  undeniably  true 
that  a  testator  may  devise  the  possession  of 
his  property  to  bis  executor  in  order  to  ef- 
fectuate a  lawful  testamentary  disposition  of 
it,  which  contemplates  a  division  by  the  ex- 
ecutor at  a  future  period.  See  Toombs  v. 
Spratiin,  127  6a.  766,  57  S.  B.  69.  But  nei- 
ther the  will  nor  the  codicil  in  this  case 
makes  any  express  devise  of  an  interest  in 
this  estate  to  the  executor ;  and,  if  any  such 
interest  exists,  it  must  be  implied.  As  point- 
ed out  in  an  earlier  part  of  this  opinion,  the 
conference  of  a  power  of  sale  does  not  create 
any  estate.  A  power  of  sale  may  reside  in 
one  who  has  no  legal  or  equitable  interest  in 
the  property  which  is  to  be  the  subject  of  a 
sale.  Coleman  v.  Cabaniss,  121  6a.  281,  48 
S.  E.  927.  The  mere  lodgment  oif  a  discre- 
tionary power  of  sale  in  an  executor  cannot 
destroy  an  essential  quality  of  the  estate  in 
fee  of  a  devisee,  where  there  are  no  debts  or 
necessity  of  sale.  Moreover,  the  power  of 
sale  is  in  the  original  will,  and,  as  we  Iiave 
said  elsewhere,  was  conferred  for  the  pur- 
pose of  administering  the  estate  in  the  usual 
and  ordinary  way.  But  it  is  emphasized 
tliat  the  testatrix  directs  that  her  estate  shall 
not  be  divided  during  the  lifetime  of  her  sis- 
ter, Mrs.  Thomas,  and  shall  be  kept  together 
until  her  death.  This  provision  of  the  codi- 
cil emphasized  the  testamentary  intent  that 
Mrs.  Thomas  should  have  undisturbed  pos- 
session of  the  whole  estate  until  her  death, 
when  the  several  estates  in  remainder  are 
to  become  estates  in  possession.  The  execu- 
tor is  not  a  trustee  for  any  of  the  legatees. 
He  holds  for  neither  Mrs.  Thomas  nor  the 
remaindermen.  The  codicil  is  satisfied  if 
tlie  property  is  not  divided  until  Mirs.  Thom- 
as' death;  and  the  holding  should  be  by  her, 
in  the  absence  of  a  contrary  declaration  by 
the  testatrix.    Upon  the  assumption  that  the 


division  Is  to  be  made  by  the  executor,  still 
the  authority  to  divide  in  a  designated  way 
among  determinate  and  designated  legatees, 
who  are  given  purely  legal  estates,  is  but  a 
naked  power  uncoupled  with  an  interest,  and 
In  the  absence  of  a  devise  to  the  executor,  or 
words  of  implication,  he  has  no  right  to  the 
possession  and  control  of  the  estate  Inter- 
mediate the  period  for  division.  Chighizola 
V.  Le  Baron,  21  Ala.  406. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


MOORE  et  al.  v.  ORINER. 
(Supreme  Court  of  Georgia.     Aug.  18,  1906.) 
Appeal  and  Ebsob  —  Reoosd  —  Conclusivb- 

NE88— Conflict  or  CEBTiricATES. 

Error  1b  assigned,  in  the  bill  of  exceptions, 
upon  tlie  ruling  of  the  court  in  directing  a  ver- 
dict for  the  defendant  The  bill  of  exceptions 
recites  that  it  was  tendered  within  90  days  after 
the  ruling  complained  of ;  and,  while  the  bill  of 
exceptions  is  certified  as  true,  the  Judge's  cer- 
tificate shows  further  that  the  bill  or  exceptions 
was  not  tendered  until  April  9th — that  is,  not 
until  after  the  expiration  of  34  days  from  the 
date  of  the  ruling  excepted  to.  As  shown  by 
the  Judge's  certificate,  when  the  bill  of  excep- 
tions was  handed  to  him,  he  delivered  it  to 
counsel  for  tiie  opposite  party,  who  returned  it 
to  him  on  May  ^th,  then  calling  his  attention 
to  the  tact  that  the  bill  of  exceptions  was  not 
signed  by  counsel  for  the  plaintiff  in  error.  The 
latter  then  signed  the  bill  of  exceptions,  and  the 
judge  certified  the  same,  setting  forth  the  above 
facts.  Held,  that  upon  motion  by  the  defend- 
ant in  error  the  writ  of  error  must  be  dismissed, 
no  bill  of  exceptions,  properly  signed,  liaving 
been  tendered  to  the  judge  within  the  time  al- 
lowed by  law.  O'Connell  v.  Friedman,  117  Oa. 
948,  43  S.  B.  1001. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  Coonty; 
U.  V.  Whipple,  Judge. 

Action  by  S.  B.  iStoore  and  others  against 
Fisher  Oriner.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Dismissed. 

Haygood  &  Cults,  for  plaintiffM  in  error. 
McDonald  tt  Quincey,  for  defendant  in  error. 


BECK,  3.    Writ  of  error  dismissed, 
the  Justices  concur. 


All 


BRANTLEY  v.  RH0DB8-HAVBRTT  FUR' 

NITURE  CO.  et  al. 

EHODBS-HAVBRTY   FURNITURE  CO. 

et  al.  V.  BBANTIiBY. 

(Supreme  Court  of  Georgia.     Aug.  18,  1908.) 

1.  Malicious  Pboskoutiow— Blkmentb— Tbb- 

KINATION     of    PbOSEOUTION    —    PBOCSBS    — 

Abusb— Tebmination  or  AonoN. 

In  a  suit  for  malicious  prosecution  of  a 
criminal  case  without  probable  cause,  or  a  ma- 
licious use  of  lejgal  procesa  in  a  civil  case,  con- 
sisting in  maliciouBly  instituting  and  prosecut- 
ing such  a  case  witliout  probable  cause,  it  is 
necessary  to  allege  and  prove  that  the  action  in 
which  the  process  issued  has  been  finally  de- 
termined in  favor  of  the  defendant  therein.  In 
an  action  for  a  malicious  abuse  of  process  by 
employing  process,  legallv  and  properly  issued, 
WTon^ully  and  unlawfully  for  a  purpose  whii^ 
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it  wM  not  Intended  by  law  to  effect,  it  to  not 
neceatary  to  alle^  and  prove  the  termination  of 
the  action  in  which  the  proceu  issued. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  83,  Malidooa  Prosecution,  f  70.] 

2.  PBOCKSS— ABT7SB— PLSADINO — PXTITION. 

A  petition  alleged  that  an  action  to  recover 
personal  property  was  brought,  and  bail  process 
was  taken  out  in  connection  therewith,  under 
Civ.  Code  1896,  {  4004;  that  the  plaintiff  in 
the  action  knew  that  the  defendant  dfd  not  have 
the  propertv  in  her  possession,  custody,  or  con- 
trol ;  tnat  It  was  the  purpose  of  the  proceeding 
to  compel  her  to  give  up  a  certain  piece  of 
jewelry  which  she  wore  on  her  person,  and  to 
pay  a  debt  due  by  her  for  a  balance  of  the  pur- 
chase money  on  the  furniture;  that  she  was 
arrested,  and  kept  in  custody  for  five  hours; 
that  the  purpose  of  the  process  and  the  use 
which  it  was  made  to  serve  was  not  contemplated 
b^  law,  but  was  to  compel  her  to  surrender  a 
diamond  brooch  and  to  make  payment  of  a  debt 
in  MTeed  installmenta ;  that  she  was  thus  co- 
erced into  delivering  the  diamond  and  signing  an 
agreement  In  regard  to  making  payment,  and 
was  thereupon  released.  Beld,  that  the  petition 
aet  out  a  case  of  maJldous  abuse  of  legal  pro- 
cess. 

3.  Sams— BviDENCB— Nonsuit. 

The  evidence  introduced  in  support  of  the 
action  made  out  a  prima  facie  case,  and  the 
granting  of  a  nonsuit  was  error. 
(SyUabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellla,  Judge. 

Action  by  M.  L.  Brantley  against  Rbodea- 
Haverty  Furniture  Company  and  anotber. 
Judgment  for  defendants,  and  plaintUt  brings 
error.  Defendants  file  a  crosB-blU  of  excep- 
tions, assigning  error  on  exceptions  pendente 
lite  to  the  OTermling  of  tbeir  demurrer  to 
the  petition.  Judgment  m  plaintUTs  writ 
reversed,  and  Judgment  affirmed  on  defoid- 
ants'  cross-bill  of  exceptions. 

Mrs.  M.  Ia,  Brantley  brought  suit  against 
the  Rhodes-Haverty  Furniture  Company,  a 
corporation,  and  Clarence  Haverty.  Her  dec- 
laration, as  amended,  alleged  in  brief  as  fol- 
lows: The  defendant  company  brought  an 
action  against  the  present  plalntUT  to  recover 
certain  furniture,  alleged  to  be  In  her  posses- 
sion, custody,  or  control,  and,  acting  by  and 
througb  its  representative  and  agent,  Clar- 
ence Haverty,  made  a  false  and  mallclons 
affidavit,  ki  order  that  process  might'  Issue 
against  her  from  the  city  court  of  Atlanta, 
requiring  the  officer  of  that  court  to  arrest 
her;  and  such  process  was  issued.  The  affi- 
davit so  made  alleged  that  the  company  was 
about  to  institute  a  suit  against  Mrs.  Brant- 
ley for  tbe  recovery  of  certain  specified  per- 
sonal property;  that  it  was  In  her  possession, 
custody,  or  control;  that  tbe  deponent  and 
the  company  had  reason  to  apprehend  that 
it  would  be  eloigned  or  moved  away,  and 
would  not  be  forthcoming  to  answer  the  Judg- 
ment or  decree  that  should  be  made  in  the 
case;  that  the  value  of  tbe  property  was 
1102.15;  and  that  the  furniture  company 
claimed  said  property  as  belonging  to  it  Tbe 
statements  made  In  this  affidavit  as  to  ber 
possession,  custody,  or  control  of  the  proper^ 
ty  were  falaci  and  were  known  to  be  false  by 
tbe  aiBant  at  tbe  time  he  made  tbe  affidavit; 


and  he  made  it  with  malice  and  without  prob- 
able cause,  and  for  tbe  purpose  of  forcing 
Mrs.  Brantley  to  give  up  a  certain  piece  of 
Jewelry  which  she  wore  on  her  person  and 
to  compel  ber  to  pay  a  debt  Service  was 
made  upon  ber  by  a  deputy  sheriff  of  tbe 
coonty,  by  arresting  her.  The  arrest  occur- 
red as  she  was  abont  to  be  seated  at  tbe  din- 
ing table  of  the  hotel  where  she  boarded,  and 
she  was  kept  in  custody  of  tbe  sheriff  from 
noon  nntil  6  o'clock  p.  m.,  dnrlng  that  time 
being  deprived  of  her  liberty  and  subjected 
to  the  mortification  and  bamlllation  of  per- 
sonal detentitn.  She  was  taken  from  the  of- 
fice of  her  attorney  to  that  of  tbe  attorneys 
for  tbe  plaintiff  In  tbe  bail  trover  action,  and 
was  Informed  by  tbe  sheriff  that  tbe  process 
meant  imprisonment  in  tbe  county  Jail,  un- 
less she  would  give  up  tbe  properly  sued  for, 
or  give  bond,  neither  of  which  It  was  in  her 
power  to  do.  While  in  actual  custody  of  tbe 
deputy  sheriff,  she  was  told  by  the  "defend- 
ant" In  the  present  case  that,  unless  she  gave 
up  the  Jewelry  or  paid  tbe  money,  she  would 
have  to  go  to  Jail.  The  purpose  of  tbe  pro- 
cess was,  not  to  obtain  tbe  furniture  or  bond, 
but  to  coerce  payment  Wbile  under  duress 
and  In  the  custoidy  of  the  deputy  sheriff,  to 
save  herself  from  tbe  disgrace  and  humilia- 
tion of  Imprisonment,  she  took  from  her  per- 
son a  diamond  brooch  or  pin,  of  tbe  value  of 
$75,  and  delivered  it  to  one  of  tbe  defendants, 
Clarence  Haverty,  who  retains  It  in  his  pos- 
session and  refuses  to  return  it  to  her.  Hav- 
erty was  informed,  before  tbe  ball  trover  ac- 
tion was  commenced,  that  the  furniture  for 
which  it  was  brought  was  not  in  tbe  posses- 
sion of  Mrs.  Brantley,  but  that  possession  of 
it  bad  been  taken  tiom  her  by  one  Farllnger, 
and  that  a  suit  bad  been  filed  against  him 
to  recover  it  When  Haverty  made  the  affi- 
davit stating  that  the  property  was  la  ber 
possession,  custody,  or  control,  the  statement 
was  not  true,  and  the  real  facts  were  known 
to  blm.  When  she  surrendered  tbe  diamond 
brooch,  the  action  at  law  subjecting  ber  to 
arrest  was  suspended  by  a  promise  that  it 
would  not  be  further  prosecuted  If  she  would 
continue  to  pay  $10  per  month.  The  process, 
after  being  Issued,  was  made  to  serve  a  pur- 
pose not  contemplated  by  law  as  Its  legal 
function,  but  to  coerce  her,  and  to  subserve 
a  dlfferoit  purpose.  All  tbe  tortious  acts 
alleged  are  Joined  as  one  continuous  transac- 
tion and  as  one  count  for  damages.  A  de- 
murrer to  the  petition  was  overruled,  and  the 
defendants  filed  exceptions  pendente  lite. 

On  the  bearing  the  plaintiff  testified  In  sub- 
stance as  follows:  She  bought  furniture 
from  the  Rhodes-Haverty  Furniture  Com- 
pany to  the  amount  of  $282,  and  paid  all  the 
purchase  money  except  $102.15.  They  claim- 
ed to  hold  the  title  to  the  furniture  until  It 
was  all  paid  for.  It  was  in  a  house  In  ber 
possession  during  the  spring  of  1905.  She 
made  a  bill  of  sale  to  one  Farllnger,  covering 
tbe  property  in  the  bouse.  She  explained  to 
him  that  there  was  a  balance  di^e  on  the  fur- 
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nitnre,  and  she  was  to  keep  possesBlon  of  It, 
and  did  so.  She  rented  the  house  to  another 
person.  On  May  1,  1903,  without  her  knowl- 
edge or  consent,  Farllnger  went  there  and 
removed  to  his  own  residence  all  the  furni- 
ture, Including  that  bought  from  the  Rhodes- 
Haverty  Furniture  Company.  She  told  Clar- 
ence Haverty  this,  and  that  she  had  notified 
Farllnger  that  she  owed  a  balance,  and  in- 
formed Haverty  that  be  could  go  and  get  the 
property.  He  was  the  manager  of  the  furni- 
ture company,  and  her  dealings  were  with 
blm.  Some  time  afterward,  while  she  was 
boarding  at  a  hotel,  when  on  her  way  to  lunch- 
eon, an  officer  came  to  her  and  informed 
her  that  she  was  under  arrest  unless  she  sur- 
rendered the  property  she  had  bought  from 
the  Rbodes-Haverty  Furniture  Company,  and 
that  the  paper  which  he  served  on  her  was  a 
ball  trover  process,  and  meant  that  she  must 
give  up  the  property,  make  bond,  or  go  to 
Jail.  He  allowed  her  to  consult  her  attor- 
ney, and  afterwards  carried  her  to  the  office 
of  the  attorneys  for  the  plaintiff.  There  a 
proposition  was  made  to  her  by  the  "defend- 
ant" to  give  her  diamond  brooch  as  collateral, 
which  she  at  first  declined  to  do.  Finally, 
after  the  deputy  sheriff  had  kept  her  in  cus- 
tody for  five  hours,  Haverty  suggested  tbat, 
as  she  could  not  produce  the  property  or  give 
bond  (she  told  him  she  could  do  neither),  she 
might  arrange  the  matter  by  giving  him  a 
diamond  brooch,  which  she  wore  on  her  per- 
son, and  signing  an  agreement  to  pay  $10  per 
month  until  the  debts  should  be  paid.  She 
told  him  she  would  do  anything  that  was 
honorable  to  keep  from  going  to  Jail.  She 
was  sick  and  faint  He  suggested  the  deliT- 
«ry  of  the  Jewelry.  When  her  attorney  beard 
of  it,  be  advised  her  not  to  give  up  her  Jewel- 
ry. Two  hours  more  passed,  and  she  told 
Haverty  she  would  surrender  anything,  ex- 
cept her  honor,  to  be  released.  At  that  time 
her  attorney  had  left  the  office,  while  the 
sheriff  still  held  her  in  custody.  Then  It 
was  that  she  gave  Haverty  the  diamond 
brooch  and  signed  the  papers  which  tbey  pre- 
sented to  her.  At  that  time  she  would  have 
signed  anything.  She  was  sick  and  frighten- 
ed. She  had  had  no  dinner,  the  day  was  hot, 
and  she  had  been  in  the  custody  of  the  sheriff 
for  five  hours.  She  did  not  agree  to  give  the 
pin  at  first;  but  when  the  sheriff,  in  the  pres- 
ence of  Clarence  Haverty,  in  the  office  of  the 
attorneys  for  the  plaintiff  In  the  trover  pro- 
ceeding, told  her  that  the  process  meant  im- 
prisonment unless  she  did  one  of  two  things, 
produce  the  property  or  give  bond,  and  that 
otherwise  she  must  go  to  Jail,  she  took  the 
brooch  from  her  person  and  gave  it  to  Haver- 
ty, and  has  not  seen  it  since.  The  paper 
which  she  signed  was  that  of  which  a  copy 
was  attached  to  the  defendant's  plea.  The 
brooch  was  worth  $100.  She  afterwards  de- 
manded it  from  Haverty,  because  she  did  not 
willingly  give  it  up. 

The  deputy  sheriff  testified,  in  substance, 
as  follows:    He  remembered  the  transaction 


when  Mrs.  Brantley  was  arrested.  She  was 
coming  down  from  her  room  at  the  hotel.  He 
showed  her  the  bail  trover  writ  She  asked 
to  be  taken  to  her  attorney's  office.  He  did 
so,  and  then  took  her  to  the  office  of  the  at- 
torneys for  Rhodes-Haverty  Furniture  Com- 
pany; took  her  there  after  several  hours. 
There  was  some  discussion  about  her  Jewel- 
ry. Her  attorney  "told  her  not  to  surrender 
the  Jewelry  that  they  asked  her  to  give  up." 
After  her  attorney  left,  she  did  give  It  to 
Haverty,  and  signed  some  sort  of  paper.  She 
had  been  in  custody  several  hours  before  she 
did  so.  Clarence  Haverty  was  present  when 
the  deputy  sheriff  told  her  that  she  must  give 
bond  or  go  to  Jail.  She  said  she  could  not 
give  the  ttond.  Then  the  officer  told  her  that 
she  might  produce  the  property.  She  said 
Mr.  Farllnger  had  it,  and  she  could  not  pro- 
duce it ;  that  she  was  already  trying  to  make 
him  account  to  her  for  taking  the  goods.  She 
gave  the  diamond  brooch  to  Haverty,  and 
was  then  released. 

The  copy  agreement  attached  to  the  plea 
recited  that  Mrs.  Brantley  had  purchased 
from  the  Rhodes-Haverty  Furniture  Com- 
pany certain  furniture,  the  title  to  which, 
by  contract  In  writing  duly  executed,  was  to 
remain  in  the  company  until  the  payment  in 
.full  of  the  purchase  price;  that  there  was 
due  upon  it  the  sum  of  $102.15,  unpaid ;  thac 
the  company  had  brought  suit  against  her, 
and  had  sued  out  ball  process,  under  which 
she  bad  been  arrested,  tbe  officer  failing  to 
seize  the  property  described  in  the  suit ;  and 
tbat  "the  party  of  the  first  part  [Mrs.  Brant- 
ley] desires  to  adjust  the  matter  In  some 
way,  and  whereas  the  party  of  the  second 
part  [the  furniture  company]  is  willing  to 
suspend  the  present  proceedings" ;  and  de- 
clared that  the  parties  thereupon  agreed  tbat 
she  should  at  once  deliver  the  property  to  the 
company,  and,  unless  she  did  so,  she  should 
pay  to  it  tbe  sum  of  $10  per  month  until  the 
balance  due  should  be  paid,  "and  she  now  de- 
livers to  the  party  of  tbe  second  part  a  cer- 
tain diamond  and  pearl  brooch,  which  said 
party  of  the  second  part  is  to  hold  as  collat- 
eral security  for  the  payment  of  said  sum  of 
$102.15,  and  until  the  surrender  of  said  prop- 
erty, or  tbe  payment  in  full  of  said  sum,  and 
so  long  as  tl\e  party  of  the  first  part  carries 
out  the  terms  of  this  agreement  said  suit  Is 
to  remain  in  suspense." 

The  presiding  Judge  granted  a  nonsuit, 
and  the  plaintiff  excepted.  The  defendant 
filed  a  cross-bill  o£  exceptions,  assigning  er- 
ror on  the  exceptions  pendente  lite. 

J.  H.  Pitman,  for  plaintiff  In  error.  Dor- 
sey,  Breuster,  Howell  &  Heyman,  for  defend- 
ants in  error. 

LUMPKIN,  J.  (after  stating  the  facta  as 
above),  l,  2.  This  case  does  not  require  a 
discussion  of  tbe  various  forms  of  action 
which  may  be  brought  to  recover  damages  for 
an  injury  sustained  by  reason  of  the  wrong- 
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fol  me  of  legal  proceedings  or  process,  ac- 
cording to  the  facts  of  any  particular  case. 
It  Is  enough  to  consider  whether  this  action 
Is  one  for  malicious  prosecution  (using  the 
term  In  a  broad  sense,  so  as  to  Include  both 
criminal  prosecutions  and  the  similar  mall- 
dons  use  of  legal  process  consisting  In  In- 
ctltnting  and  prosecuting  a  civil  case  with- 
out probable  cause),  or  whether  the  petition 
Bnffldently  sets  out  a  case  for  a  mallcions 
abuse  of  legal  process.  If  an  action  has 
been  Instituted  and  prosecuted  with  malice 
and  without  probable  cause,  a  suit  for  mali- 
cious prosecution  will  lie.  If  a  party  know- 
ingly employs  process,  legally  and  properly 
issued,  wrongfully  and  unlawfully  for  a  pur- 
pose which  it  is  not  Intended  by  law  to  effect, 
there  Is  a  malicious  abuse  of  process,  and  an 
action  will  lie  therefor.  In  the  former  class 
of  actions  it  Is  necessary  to  allege  malice, 
want  of  probable  cause,  and  that  the  action 
in  wliicfa  the  process  Issued  has  been  finally 
determined  in  favor  of  the  defendant  there- 
in. In  the  latter  class  a  suit  may  be  main- 
tained before  the  action  in  which  such  pro- 
cess was  issued  has  terminated.  It  has  been 
said  that  "the  principal  distinction  between 
an  action  for  malicious  abuse  of  process  and 
one  for  malicious  prosecution  Is  that,  while 
the  former  lies  for  an  Improper  use  of  the 
process  after  it  issues,  the  latter  Is  a  mali- 
cious suing  out  of  the  process  without  prob- 
able cause."  19  Am.  &  Eng.  Enc.  Law,  630- 
632;  Porter  v.  Johnson,  96  Oa.  145,  23  S.  E. 
123:  Mallins  v.  Matthews,  122  Oa.  286,  60 
S.  E.  101 ;  1  Jaggard,  Torts,  632. 

Taking  the  allegations  of  the  plaintiff's 
declaration  as  a  whole,  we  think  they  set  out 
a  cause  of  action  for  malicious  abuse  of  legal 
process.  As  amended,  the  petition  alleged 
that  the  affidavit  to  obtain  bail  process  was 
made  maliciously  and  without  probable  cause, 
and  for  the  purpose  of  forcing  plaintiff  in  the 
present  case  to  give-  up  a  certain  piece  of 
Jewelry  which  she  wore  on  her  person,  and 
to  compel  her  to  pay  a  certain  debt;  and 
again  it  was  alleged  that  the  purpose  of  the 
process  was  not  to  obtain  the  furniture  or 
bond,  but  to  coerce  payment,  and  that  it  was 
used  for  the  purpose  of  having  her  arrested, 
and  compelling  her,  while  under  arrest,  to 
surrender  a  piece  of  Jewelry  as  security,  and 
to  sign  a  paper  agreeing  to  pay  flO  per 
month  until  the  balance  due  on  the  furni- 
ture which  she  bad  bought  should  be  settled. 
The  legitimate  purpose  of  making  an  affi- 
davit to  require  ball  in  an  action  to  recover 
personal  property  Is  to  require  bond  to  be 
given  for  the  forthcoming  of  the  property  to 
answer  such  judgment,  execution,  or  decree 
as  may  be  rendered  or  issued  In  the  case,  or, 
<m  failure  tbM«of,  to  have  the  officer  seize 
the  property,  or,  if  it  Is  not  to  be  found,  to 
hare  the  defendant  committed  to  Jail  until 
the  property  shall  be  produced  or  'bond  be 
given,  unless  the  defendant  shall  be  released 
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without  security,  as  provided  In  section  4608 
of  the  Civil  Code  of  1895.  See  sections  4604- 
4006.  It  is  not  the  legal  purpose  of  such  a 
proceeding  to  compel  the  defendant  to  give 
up  other  property  as  security  for  a  debt,  nor 
to  force  the  defendant  to  enter  into  a  new 
and  different  contract  in  regard  to  payment, 
or  else  go  to  Jail.  While  debtors  ought  to 
pay  their  debts,  and  parties  may  settle  their 
controversies  or  their  lawsuits,  yet.  If  a  bail 
process  and  arrest  under  It  are  used,  not  for 
the  purpose  of  obtaining  security  as  provided 
by  law,  or  to  cause  the  property  to  be  seized, 
but  maliciously  for  the  purpose '<of  coercing 
the  delivery  to  the  plaintiff  of  other  property 
as  a  security  for  a  debt  and  the  making  of  a 
new  contract,  this  Is  an  abuse  of  legal  pro- 
cess. While  the  petition  was  originally  sub- 
ject to  demurrer,  and  the  pleader  at  first 
apparently  had  in  mind  both  forms  of  ac- 
tion, as  finally  amended  a  cause  of  action 
for  malicious  abuse  of  legal  process  was  suf- 
ficiently set  out  It  was  alleged  that  plaintiff 
did  not  seek  to  recover  for  different  torts 
or  causes  of  action,  but  that  the  petition  stat- 
ed the  facts  so  as  to  show  the  circumstances 
of  a  single  tort.  There  was  no  error  In  over- 
ruling the  demurrer  to  the  ];>etitlon  as  amend- 
ed. 

8.  The  granting  of  a  nonsuit  was  errone- 
ous. The  evidence  showed  that  the  plaintiff 
was  arrested  under  the  bail  trover  process, 
and  carried  first  to  the  office  of  her  attorney, 
and  then  to  the  office  of  the  attorneys  for  the 
plaintiff  in  that  proceeding,  that  she  was  de- 
tained in  custody  for  about  five  hours,  that 
the  representative  of  the  then  plaintiff  knew 
that  she  could  neither  produce  the  property 
nor  give  bond,  and  was  Informed  that  the 
property  was  in  the  possession  of  another  and 
that  Mrs.  Brantley  was  at  the  time  en- 
deavoring to  recover  possession  of  it.  Ac- 
cording to  her  testimony,  the  representative 
of  the  furniture  company  recognized  her  In- 
nblllty  to  give  bond  or  to  produce  the  prop- 
erty, but  proposed  to  her  to  surrender  to 
blm  a  piece  of  Jewelry  which  she  wore  on  her 
person,  and  to  enter  Into  a  contract  for  the 
payment  of  the  balance  due  on  the  furniture 
in  Installments  of  $10  per  month.  She  at 
first  declined  to  do  this ;  but  after  being  held 
in  custody  for  a  considerable  length  of  time, 
and  under  fear  of  having  to  go  to  jail,  she 
at  last  yielded,  signed  the  paper  which  was 
prepared  for  her  by  the  representative  of  the 
company,  and  gave  him  her  dlaihond  pin  as 
security,  so  as  to  be  released  from  custody. 
What  the  Jury  may  determine,  with  all  the 
evidence  before  them,  we  do  not  know.  But 
there  was  enough  to  have  required  a  submis- 
sion of  the  case  to  the  Jury,  and  a  nonsuit 
should  not  have  been  granted. 

Judgment  on  main  bill  of  exceptions  re- 
versed; on  cross-bill,  affirmed.  All  the  Jus- 
tices concur. 
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LOWRE;  et  ol.  T.  CHEATHAM. 
(Supreme  Court  of  Georgia.     Aug.  17,  1008.) 
1.  Elections  —  Cohtsst  — 'Petitior  —  De- 

MUBBEB. 

A  paragraph  of  a  petition  bronglit  to  con- 
test an  election  held  unaer  the  provisions  of  an 
act  of  the  General  Assembly  approved  August 

1.  1906  (Acts  1906,  p.  114),  which  seta  out  the 
names  of  a  sufficient  number  of  voters  to  have 
changed  the  result  of  the  election,  who,  it  is  al- 
leged, would  have  voted  adversely  to  the  actual 
result  of  the  election,  was  open  to  attack  by  de- 
murrer, there  being  no  allegations  that  the  per- 
sons named  offered  to  vote  at  the  precincts 
where  under  the  law  they  had  the  right  to  vote, 
although  the  parapaphs  referred  to  alleged  that 
the  persons  mentioned  were  in  all  respects  en- 
titled to  vote ;  that  they  had  registered,  paid  all 
taxes  required  by  law,  and  were  legally  qualified 
voters;  that  they  went  "to  the  polling  places 
for  the  purpose  during  the  legal  hours  of  voting 
and  offered  to  vote,  but  were  not  allowed  to 
vote,  for  the  sole  reason  that  their  names  were 
not  on  the  lists  of  voters  handed  to  the  man- 
agers by  the  registrars." 

2.  SauE  —   INTIHIDATION  —  PbBSORB  INTDII- 
DATED. 

A  paragraph  of  the  petition,  alleging  that 
certain  conduct  upon  the  part  of  the  registrars 
tended  to  intimidate  voters  from  "qualifying 
themselves  to  vote  at  said  election,"  was  open 
to  demurrer,  where  it  failed  to  allege  the  names 
and  numbers  of  the  persons  so  intimidated  and 
deterred,  although  it  did  allege  in  general  terms 
that  a  sufficient  number  of  persons  were  in- 
timidated and  deterred  from  qualifying  them- 
selves as  voters  to  have  changed  the  result  of 
the  election,  and  that  they  would  have  voted 
contrary  to  the  actual  result  of  the  election  as 
declared,  and  that  their  names  were  fraudulent- 
ly omitted  from  the  lists  of  voters  by  the  regis- 
trars. 

3.  Same  — OouNTT  Reoistrabs  —  Bxfabtibar 

BOABD. 

The  regnirements  of  the  law  that  boards  of 
county   registrars   shall    be   bipartisan   is   met, 
where  the  members  of  the  board  are  not  all  of 
one  political  party. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  O.  Worrlil,  Judge. 

Dispensary  election  contest  by  C.  T.  Low* 
rey  and  others  against  W.  Cheatham,  ordi- 
nary. From  a  Judgment  dismlBBing  the  peti- 
tion on  demurrer,  contestants  bring  error. 
AfBrmed. 

Jno.  R.  Irwin,  H.  A.  WiUdnson,  and  Raines 
&  Gurr,  for  plalntifTs  in  error.  M.  C.  Edr 
wards  and  M.  J.  Teomans,  for  defendant  in 
error. 

BECK,  J.  An  election  was  held  under  the 
provisions  of  an  act  of  the  General  Assembly 
approved  August  1,  1906  (Acts  1906,  p.  114), 
to  determine  the  question  as  to  whether  the 
sale  of  intoxicating  liquors  through  dispen- 
saries should  be  prohibited  hi  the  county  of 
Terrell.  The  election  was  ordered  by  the  or- 
dinary, and  held  in  accordance  with  the  pro- 
visions of  the  act  above  referred  to.  The 
ordinary  declared  the  result  of  the  election 
"to  be  in  favor  of  the  prohibition  of  the  sale 
of  intoxicating  liquors  through  dispensaries 
in  said  county,"  whereupon  a  contest  tras  In- 


stituted in  the  superior  court;  the  petition 
setting  forth  certain  grounds  as  to  the  "cause 
of  contest."  The  ordinary  was  named  as  the 
defendant  in  the  petition.  General  and  spe- 
cial demurrers  were  filed.  At  the  hearing  the 
case  was  dismissed  upon  demurrer,  and  the 
petitioners  excepted.  Many  of  the  grounds 
set  forth  in  the  petition  as  cause  of  contest 
were  expressly  abandoned  in  the  brief  of 
counsel  for  plaintiffs  In  error,  and  still  oth- 
ers are  obviously  without  merit  But  one 
portion  of  the  petition  Is  strongly  and  ear- 
nestly insisted  iipon  as  stating  a  ground  for 
the  granting  of  the  order  prayed  for;  that 
is,  "an  order  directed  to  three  Justices  of  the 
peace,  requiring  them  to  recount  the  ballots 
cast  in  said  election,  and  that  they  report  the 
result  to  the  superior  court  of  said  county." 
The  paragraph  In  the  petition  Just  referred 
to  sets  out  the  names  of  some  700  persons 
who.  It  Is  alleged,  were  in  all  respects  entitled 
to  vote;  that  they  had  registered,  paid  all 
taxes  required  by  law,  and  were  legally  qual- 
ified voters;  "that  they  went  to  the  polling 
places  for  the  purpose  of  voting,  and  offered 
to  vote,  and  would  have  voted  for  the  dispen- 
saries, but  were  not  allowed  to  vote,  for  the 
sole  reason  that  their  names  were  not  on  the 
list  of  voters  handed  to  the  managers  by  the 
registrars."  And  it  is  alleged  that  these 
names  were  fraudulently  omitted  from  the 
list  of  voters  by  the  registrars.  After  a  care- 
ful consideration  of  the  allegations,  which 
are  in  substance  as  set  forth  above,  we  are 
of  the  opinion  that  the  court  did  not  err  In 
holding  that  portion  of  the  petition  to  be 
demurrable.  In  order  for  the  paragraph  con- 
taining the  allegations  above  set  forth  in 
substance  to  have  been  a  good  and  valid 
ground  of  contest,  it  should.  In  addition  to 
the  averments  set  forth,  have  been  alleged 
that  the  voters  who  were  alleged  to  have  been 
qualified,  and  who,  it  Is  alleged,  went  to  the 
polling  places  to  vote,  and  who,  it  Is  further 
alleged,  tendered  their  ballots,  actually  went 
to  the  polling  places  at  which  they  were  en- 
titled to  vote.  This  is  nowhere  alleged  in  the 
petition,  and  this  paragraph  is  attacked  by 
demurrer  on  that  ground.  The  votes  of  the 
700  persons  whose  names  are  set  forth,  bad 
they  been  regularly  cast  and  counted,  would 
have  changed  the  result  of  the  election  bad 
they  voted  "for  the  dispensaries,"  as  It  Is  al- 
leged In  the  i>etltion  they  would  have  done. 
But,  in  order  for  It  to  appear  that  the  ballots 
of  those  persons  were  illegally  rejected,  it 
should  have  been  averred  that  they  offered  to 
vote  at  that  precinct  at  which  under  the  law 
they  were  entitled  to  vote;  and  the  failure 
of  the  petitioners  to  allege  that  those  persons 
whose  votes  are  contended  to  have  been  ille- 
gally rejected  offered  to  vote  at  the  proper 
precinct  was  fatal  to  the  petition.  Other 
averments  in  other  paragraphs  of  the  petition 
amplifying  the  allegations  of  fraudulent  con- 
duct on  the  part  of  the  registrars  could  not 
have  the  effect  of  curing  the  defect  in  the  pe- 
tition pointed  out  above. 
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2.  It  was  charged  In  another  portion  of  the 
petition  that  tliere  was  an  "illegal  combina- 
tion and  fraudulent  consplracjr"  between  the 
registrars  and  certain  named  cltioena  of  the 
count}-,  and  that  in  pursuance  of  that  con- 
spiracy the  regrlstrars,  acting  in  concert  with 
certain  named  officials  of  the  county,  by 
threats  of  criminal  prosecution  and  by  other 
acts,  intimidated  "voters  who-  were  known 
to  he  in. favor  of  said  dispensary  for  the 
purpose  of  preventing  them  from  qualifying 
themselves  to  vote  at  said  election  for  said 
dispensaries,  and,  In  pursuance  of  said  con- 
spiracy as  aforesaid,  the  persons  whose  names 
appear  on  the  registration  list  who  were 
known  to  be  In  favor  of  said  dispensaries, 
and  who  appeared  before  said  r^strars, 
were  threatened  by  said  persons,  in  the  pres- 
ence of  said  registrars,  with  criminal  prose- 
cntlon  if  they  made  any  effort  to  have  their 
names  kept  upon  the  said  voters'  lists."  And 
other  acts  tending  to  Intimidate  the  voters 
from  "qualifying  themselves"  to  vote  ^t  said 
election  are  charged ;  but  the  names  and  the 
number  of  those  so  Intimidated  and  prevented 
from  "qnalifying  themselves"  as  voters  Is  not 
set  forth,  although  it  Is  alleged  generally  that 
a  sufficient  number  were  thus  intimidated  to 
bare  changed  the  result  of  said  election, 
"making  it  in  favor  of  dispensaries."  How- 
ever reprehensible  the  conduct  charged  against 
the  regifitrars  and  the  officials  referred  to  as 
acting  in  combination  with  them  may  be, 
It  win  not  have  the  effect  to  vitiate  the  elec- 
tion, nor  will  it  have  the  effect  of  changing 
the  result  unless  it  be  clearly  shown  who 
were  the  voters  deterred  from  qualifying 
themselves,  and  that  their  votes  would  have 
changed  the  result  of  the  election.  The  alle- 
gations touching  this  ground  of  contest,  not 
being  In  conformity  with  this  rule,  were  de- 
murrable. Cole  V.  BfcClendon,  Ordinary,  109 
6a.  183,  34  S.  E.  384. 

3.  The  contention  that  the  board  was  not 
bipartisan,  as  provided  by  Pol.  Code  1895,  S 
51,  is  not  made  to  appear  by  the  allegation 
that  "all  of  said  registrars  who  made  said 
voters'  lists  were  of  the  parties  who  were 
against  the  said  dispensaries  at  said  election, 
and  that,  therefore,  they  were  not  a  bipar- 
tisan board  as  provided  by  law."  There  was 
no  allegation  that  the  registrars  were  not,  as 
a  matter  of  fact,  of  different  political  par- 
ties; and,  if  they  were  of  different  political 
parties,  the  board  was  bipartisan  in  the  sense 
in  which  that  expression  Is  used  tn  the  Code 
section  referred  to,  although  all  of  the  regis- 
trars were  in  favor  of  prohibiting  the  sale 
of  liquor  In  dlf^jensariesw  Holding  that  the 
portions  of  the  petition  which  we  have  dealt 
with  above  were  demurrable,  the  petition  sets 
forth  no  good  and  valid  grounds  of  contest, 
and  there  was  no  error  in  dismissing  the  pe- 
tition on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cnr. 


^AWES  V.  BIiAM. 

(Snpreme  Court  of  Georgia.     Aug.  17,  1908.) 

Ejectment— Vbiidict—EJvidkroe. 

The  evidence  In  this  case  did  not  demand  a 
verdict  for  the  defendant,  and  the  court  erred 
in  directing  the  jury  to  return  a  verdict  in  his 
favor. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  N.  V.  Whipple,  Judge. 

Ejectment  by  B.  F.  Hawes,  as  administra- 
tor of  the  estate  of  Hector  Thomas,  deceased, 
against  W.  B.  Elam.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

B.  F.  Barren  and  Q.  T.  Harrell,  for  plain- 
tiff in  erior.  S.  B.  Hatcher,  for  defendant  in 
error. 

BECK,  J.  Hawes,  as  administrator  of  the 
estate  of  Hector  Thomas,  brought  ejectment 
against  Elam.  The  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  excepted. 
In  the  brief  of  evidence  It  is  recited  that  it 
was  admitted  "that  Hector  Thomas,  the  de- 
ceased, was  the  common  grantor,  and  that 
Hawes  was  the  administrator  of  his  estate" ; 
also,  that  Thomas  died  seised  and  possessed 
of  the  lands  in  controversy.  The  defendant 
"introduced  in  evidence  a  certified  copy,  from 
the  court  of  ordinary  of  Stewart  county,  of 
the  year's  support  setting  apart  300  acres  of 
land,  valued  at  |2  per  acre,  without  any  fur- 
ther description,  to  Frances  Thomas,  widow 
of  Hector  Thomas,  and  minor  children.  The 
year's  support  showed  that  the  administrator 
acknowledged  service  upon  the  application  of 
the  widow.  It  was  approved  and  admitted 
to  record  February  7,  1898."  The  defendant 
also  Introduced  in  evidence  a  deed  to  the 
land  in  controversy  from  Frances  Thomas  to 
J.  B.  Tarver.  The  consideration  expressed  in 
the  deed  "was  supplies  for  herself  and  minor 
children  and  to  further  settle  an  execution 
obtained  in  1902."  There  was  also  intro- 
duced In  evidence  a  deed  from  Tarver  to 
Elam,  the  defendant,  conveying  the  land  sued 
for  and  other  land.  Evidence  was  also  Intro- 
duced to  show  what  property  Thomas  died  In 
possession  of,  and  that  at  the  time  of  setting 
apart  of  the  year's  support  there  were  minor 
children,  and  that  the  widow  was  dead.  At 
the  close  of  the  evidence  the  court  directed 
a  verdict,  as  stated  above. 

We  are  of  the  opinion  that  the  court  erred 
in  directing  this  verdict  It  was  not  de- 
manded by  the  evidence,  but,  on  the  contrary 
a  verdict  for  the  plaintiff  might  very  properly 
have  been  directed,  even  if  the  testimony 
shows  that,  after  the  administrator  had  sold 
off  from  the  lands  of  his  Intestate  100  acres 
of  land,  the  remaining  realty  of  which  the 
intestate  died  seised  and  possessed  comprised 
800  acres  of  land,  the  quantity  which  it  ap- 
pears was  set  apart  as  a  year's  support  The 
return  of  the  appraisers,  setting  apart  the 
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year's  support,  is  Insufficient  to  effectuate  its 
purpose,  because  it  is  too  va^e  and  uncer- 
tain to  be  capable  of  enforcement  It  does 
B^t  appear  that  tlie  lands  referred  to  in  tbe 
return  of  the  appraisers  were  a  part  of  the 
estate  of  the  deceased,  or  that  he  was  in  pos- 
session of  them  at  the  time  of  his  death,  or 
that  he  was  ever  in  possession  of  them.  It 
will  be  observed  that  there  were  no  words  of 
description  whatever — nothing  to  show  where 
the  lands  were  located.  In  tbe  case  of  Mc- 
Swain  V.  Ricketson,  129  Ga.  176,  58  S.  E. 
655,  it  was  held:  "The  judgment  setting 
apart  the  year's  support  being,  in  effect,  a 
conveyance  to  her  of  tbe  Interest  of  her  de- 
ceased husband  in  the  property,  the  descrip- 
tion of  the  property  must  be  such  as  to  render 
lit  capable  of  identification.  If  tbe  descrip- 
tion is  so  vague  and  Indefinite  that  the  prop- 
■erty  cannot  be  identified,  the  title  to  the 
■estate  is  not  divested  by  the  Judgment  setting 
4ipart  the  year's  support"  See,  also,  the  au- 
thorities cited  in  the  case  from  which  the 
nbove  extract  is  taken. 

The  ruling  that  we  make  in  this  case  is  not 
:at  all  in  conflict  with  those  decisions  which 
liold  that  when  the  return  of  appraisers  to 
^set  apart  a  year's  support  shows  that  the 
entire  estate  of  tbe  decedent  was  appraised, 
tind  the  whole  of  it  is  set  apart  as  a  year's 
support,  but  fails  to  minutely  describe  the 
realty  belonging  to  the  estate,  such  a  return 
is  not  incapable  of  enforcement  on  the  ground 
of  the  Insufficiency  In  tbe  description  of  the 
land  set  apart  Nor  would  the  return  of  the 
appraisers  and  the  Judgment  setting  apart 
the  year's  support  avail  the  defendant  as  a 
color  of  title,  so  that  seven  years'  possession 
of  the  lands  claimed  to  have  been  set  apart 
would  ripen  Into  a  good  title  by  prescription. 
"That  certainty  [of  the  description]  which  Is 
required  In  a  deed  or  other  conveyance  Is 
also  required  in  a  judgment  setting  apart  a 
year's  support,  certainly  so  far  as  land  is  con- 
cerned." McSwaln  v.  Ricketson,  supra.  And 
argument  is  not  needed  to  show  that  the  de- 
scription of  the  land  alleged  in  this  case  to 
have  been  set  apart  as  a  year's  support 
would  in  an  Instrument  offered  as  a  deed  of 
conveyance  or  as  color  of  title  fall  far  short 
of  being  sufficient  Luttrell  ▼.  Whitehead, 
121  Ga.  699,  49  S.  K  691. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


<5ARBUTT  LUMBER  CO.  et  al.  v.  PRBS- 

COTT. 

<Sapreme  Court  of  Georgia.     Aug.   17,   1908.) 

TWAL— INSTKUCTIOWS — WEIGHT   OF  EVIDENCE. 

Where  tbe  husband  of  the  payee  of  certain 
negotiable  promissory  notes,  which  were  indors- 
«d  in  blanK  by  the  payee,  delivered  them  to  a 
third  person,  and  the  wife  afterwards  brought 
trover  to  recover  the  notes,  and  it  became  ma- 
terial to  Inquire  whether  the  husband  in  deliv- 
ering the  notes  to  the  third  person  and  in  then 
giving  certain  directions  as  to  what  dispoaition 


should  be  made  of  the  notes,  acted  as  a  special 
or  general  agent,  or  whether  he  was  authorized 
to  dispose  of  the  notes  as  completely  aa  if  be 
was  the  owner  thereof  at  the  time  he  delivered 
them  to  the  third  person,  it  was  error  for  the 
court  to  charge  the  jury  as  follows:  "Tbe  notes 
sued  on,  being  payable  to  A.  V.  Prescott,  and 
the  check  given  by  Garbutt  Lumber  Company  to 
cash,  the  other  note  being  payable  to  A.  V. 
Prescott  or  order,  were  sufficient  facts  to  put 
defendants  on  notice  that  they  were  dealmg 
with  an  agent,  and  it  was  incumbent  upon  them 
to  ascertain  the  extent  of  agent's  authority; 
and,  if  they  failed  to  do  so,  then  they  dealt  with 
the  agent  at  their  own  risk  aa  to  whether  he  was 
authorized  to  deal  with  them  to  the  extent  which 
they  sought  to  deal  with  him."  Such  a  charge 
invaded  the  province  of  the  jury,  and  decided 
the  evidentiary  value  of  certain  facts  in  the 
case  which  the  jury  alone  had  the  right  to  pass 
upon. 

[Ed.  Note.— For  csRes  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  g§  439-466.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Ben  Hill  Coun- 
iy ;  U.  V.  Whipple,  Judge. 

Action  by  A.  V.  Prescott  against  the  Oar- 
butt  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Alice  V.  Prescott  brought  an  action  against 
the  Garbutt  Lumber  Company,  J.  W.  Garbutt, 
T.  W.  Garbutt  F.  J,  Garbutt  and  M.  W.  Gar- 
butt, the  same  being  an  action  of  trover  for  two 
certain  promissory  notes,  one  for  $1,000  and 
one  for  $2,500,  with  Interest  at  8  per  cent, 
and  providing  for  10  per  cent  attorney's  fees, 
said  notes  being  signed  by  H.  L.  Garbutt, 
and  payable  to  the  order  of  Alice  V.  Prescott 
She  claimed,  "as  the  income  or  profits  of  the 
notes,  $200  per  year ;  that  l>elng  the  amount 
of  interest  called  for  by  tbe  said  notes." 
To  this  suit  tbe  defendants  filed  an  answer, 
denying  substantially  the  allegations  of  tho 
plaintiff's  petition,  but  setting  up  that  the 
notes  had  been  delivered  by  W.  J.  Prescott, 
agent  of  Alice  V.  Prescott,  to  defendants, 
together  with  another  note  for  $1,000,  and 
that  at  the  Instance  of  plaintiff's  agent  tbe 
defendants  had  cashed  the  other  note  for 
$1,000,  paying  that  amount  to  the  plaintiCTs 
agent,  W.  J.  Prescott  and  setting  forth  thut 
the  other  note  had  beai  left  In  tbe  custody 
of  tbe  defendants  in  order  that  they  might 
ascertain  whether  they  would  discount  or 
purchase  tbe  remaining  notes;  that  all  of 
said  notes  were  given  as  tbe  purchase  price 
of  a  one-fourth  Interest  by  H,  L,  Garbutt  in 
a  sawmill  in  Florida,  of  which  W.  J.  Pres- 
cott owned  an  Interest,  and  his  wife,  the 
plaintiff,  owned  an  interest  and  his  sister 
owned  another  interest;  that  H.  L.  Garbutt 
had  found  that  tbe  purchase  had  been  induc- 
ed by  misrepresentations  of  W.  J.  Prescott, 
and  on  that  account  desired .  to  withdraw 
from  tbe  trade,  and  that  the  plaintiff,  or  her 
authorized  agent  had  consented  to  a  rescis- 
sion of  the  contract  and  authorized  defend- 
ants to  deliver  the  said  notes  to  the  maker 
thereof,  H.  L.  Garbutt  and  that  W.  J.  Pres- 
cott had  prcxnised  to  refund  the  sum  of  $1.- 
000,  paid  tac  tbe  first  note  as  above  stated; 
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and  that  thereby  tbe  entire  contract  had 
been  rescinded  and  the  notes  restored  to  the 
maker.  Tbe  answer  also  set  forth  that  the 
notes  were  not  of  their  face  value,  as  al- 
leged In  tbe  petition,  but  that  they  were 
worthless,  because  H.  Ia  Garbutt  since  the 
making  of  them  had  been  adjudicated  bank- 
rupt, and  had  been  discharged  by  tbe  bank- 
rupt court  from  the  said  indebtedness  evi- 
denced by  said  notes.  The  answer  further 
set  np  that  the  defendants,  at  the  first  term 
of  court,  filing  their  defense,  ottered  to  pro- 
duce tbe  notes  and  surrender  them  to  the 
plaintiff.  A  verdict  was  returned  In  favor 
of  tbe  plaintiff,  and  the  defendants  excepted 
to  tbe  overroling  of  their  motion  for  a  new 
trlaL 

Hal  Ijawson,  for  plaintiffs  In  error.  Hay- 
good  &  Cutts,  for  defendant  In  error. 

BECK,  J.  The  original  motion  for  a  new 
trial  contains  the  general  and  usual  grounds, 
it  being  contended  that  the  verdict  is  con- 
trary to  tbe  evidence  and  without  evidence  to 
support  It;  and  tbe  first  eight  grounds  of 
the  amended  motion  are  merely  an  elabora- 
tion of  the  contention  that  the  verdict  is 
without  evidence  to  support  It,  pointing  out 
with  particularity  in  what  respects  the  ver- 
dict Is  not  supported  by  the  evidence  In  the 
case.  The  evidence  set  out  tn  the  record  is 
voluminous .  and  conflicting ;  and,  inasmuch 
as  tbe  case  Is  remanded  for  a  new  trial,  no 
opinion  is  expressed  as  to  tbe  weight  of  the 
testimony  In  regard  to  the  various  issues 
raised. . 

In  tbe  last  ground  of  the  motion  error  Is 
assigned  upon  the  following  charge  of  the 
court:  "The  notes  sued  on  being  payable  to  A. 
V.  Prescott,  and  the  check  given  by  Garbutt 
Lumber  Company  to  cash,  the  other  note  being 
payable  to  A.  V.  Prescott  or  order,  were  suflS- 
cient  facts  to  put  defendants  on  notice  that 
they  were  dealing  with  an  agent ;  and  it  was 
Incumbent  upon  them  to  ascertain  the  extent 
of  agent's  authority,  and.  If  they  failed  to  do 
BO,  then  tbey  dealt  with  the  agent  at  their 
own  risk  as  to  whether  be  was  authorized  to 
deal  with  them  to  the  extent  which  tbey 
Bought  to  deal  with  him."  We  are  of  the 
opinion  that  the  court  erred  In  giving  to  the 
jury  this  Instruction.  Tbe  evidence  was  con- 
flicting on  the  question  as  to  whether  or  not 
W.  J.  Prescott  at  the  time  he  delivered  the 
notes  to  the  Garbutt  Bros,  was  acting  In  the 
capacity  of  a  general  or  special  agent  for  his 
wife,  Mrs.  A.  V.  Prescott,  and  there  was 
some  evidence  from  which  tbe  Jury  might 
bare  found  that  be  was  authorized  to  deal 
with  tbe  notes  as  bis  own  property  and  bad 
a  right  to  BO  treat  them.  That  being  tbe  case, 
tbe  question  as  to  whether  he  was  a  general 
agent  or  a  special  agent  In  the  matter  of  dis- 
posing of  the  notes,  or  whether  he  was  au- 
thorized, under  tbe  facta  of  the  case,  to  dis- 
pose of  them  as  completely  as  If  he  were  the 
owner,  should  have  been  submitted  as  a  ques- 
tion of  fact  to  tbe  Jury,  without  any  Intima- 


tion or  expression  of  opinion  by  tbe  court  as 
to  tbe  sufficiency  of  certain  facts  and  evi- 
dence "to  put  defendants  on  notice  that  tbey 
were  dealing  with  an  agent,"  and  that  "It 
was  Incumbent  on  them  to  ascertain  the  ex- 
tent of  the  agent's  authority."  In  giving  the 
instructions  now  under  consideration  the 
court  Invaded  the  province  of  the  Jury,  and 
undertocdc  to  decide  as  a  matter  of  law  a 
question  to  be  determined  by  the  Jury,  as 
other  issues  of  fact  are  to  be  determined. 
Such  error  requires  a  reversal  of  tbe  .ludg- 
mcnt  refusing  a  new  trial.  Olv.  Code  1895,  f 
4334.  Nor  was  tbe  charge  relied  on  as 
qualifying  and  correcting  that  Just  held  to  be 
erroneous  sufScient  to  remove  tbe  Injurious 
effect  of  sucb  chatge,  or  to  withdraw  it  from 
tbe  Jury. 

Other  portions  of  tbe  court's  charge  were 
excepted  to,  but,  after  a  careful  considera- 
tion of  the  same,  we  are  of  tbe  opinion  that 
they  were  substantially  correct,  and  are  (qiten 
only  to  tbe  criticism  that  tbe  instructions 
contained  In  them  somewhat  Inaptly,  or,  pos- 
sibly. Inaccurately,  express  the  proposition  of 
law  which  the  court  intended  to  enunciate  for 
the  guidance  of  the  jury. 

■Tudgment  reversed.  All  tbe  Justices  con- 
cur. 


MOORB  et  al.  v.  BNSIGN-OSCAMP  CO. 
(Supreme  Court  of  Georgia.     Aug.   IB,   1908.> 

1.  Advebse  Pobsesbioit— Possession  of  Les- 
see— Effect — Defeitses. 

Where  a  claimant  of  land,  who  has  a  deed 
thereto,  bat  does  not  show  title  in  his  grantor, 
conveys  Uie  sawmill  timber  to  A.  for  a  period  of 
12  years,  and  afterwards  conveys  to  B.  the  land, 
witD  all  appurtenances  "except  tbe  pine  trees 
growing  thereon  for  BawmiU  and  turpentine  par- 
poses  heretofore  deeded  away  to  [A.]  for  a  term 
of  twelve  years  from  the  date  of  said  deed,"  ^nd 
B.  enters  into  possession  of  the  land  under  his 
deed  in  good  faith,  and  remains  in  exclusive 
possession  for  more  than  seven  years,  tbe  pos- 
session of  B.  Is  not  adverse  to  A.^  but  is  for  the 
benefit  of  both  during  the  continuance  of  tbe 
timl>er  lease;  and,  in  an  action  of  trespass  by 
one  who  shows  title  from  the  state,  the  defend- 
ant may  set  up  such  possession  of  B.  as  estab- 
lishing prescription  in  A. 

2.  Trespass— Evidence— Deeds. 

Under  the  pleading  there  was  no  error  in' 
admitting  the  several  deeds  over  objection  urged 
thereto. 

3.  Adverse   Possessior   —   Pbescbiftion  — 
QuESTiow  OF  Law  and  Pact. 

Prescription,  which  necessarily  involves 
good  faith,  is  a  mixed  question  of  law  and  fact; 
and  it  was  error,  under  the  facts  of  thiR  case, 
to  direct  a  verdict  in  favor  of  the  defendant 

raid.  Note.— For  cases  in  point,  see  Ccni.  Di^ 
vol.  1,  Adverse  Possession,  {{  691-701.] 

(Syllabns  by  the  Court.) 

Error  from  Superior  Court,  Irwin  County; 
D.  V.  Whipple,  Judge. 

Action  by  S.  B.  Moore  and  others  against 
the  Ensign-Oscamp  Company.  From  a  Judg- 
ment for  defendant,  plaintiffs  bring  error. 
Reversed. 
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Haygood  &  Cutts,  for  plaintiffs  in  error. 
McDonald  &  Qulncey,  J.  J.  Walker,  P.  B. 
Twltty,  and  O.  W.  Follwood,  tor  defendant  in 
error. 

ATKINSON,  J.  Judgment  rcTeraed.  All 
the  Justices  concur. 


MAYOR,  ETC.,  OF  CITY  OF  BRUNSWICK 

et  al.  T.  WILLIAMS. 
(Supreme  Court  of  Georgia.     Aug.  19,  1908.) 

1.  Injunction— Petition. 

Under  the  allegations  of  the  petition,  it 
does  not  appear  that  it  was  brought  to  enjoin 
or  prevent  the  institution  of  prosecutions  for  the 
violation  of  any  existing  penal  municipal  ordi- 
nance, or  to  inquire  into  the  validity  or  reason- 
ableness of  any  existing  ordinance  mailing  crim- 
inal the  acts  for  the  doing  of  which  proeecn- 
tions  were  threatened ;  but,  on  the  contrary,  the 
petition  showed  that  the  defendant  municipality 
nad  expressly  given  him  jiermission,  legally 
granted  by  proper  corporate  action,  to  pot  up 
the  building  he  was  engaged  in  erecting  in  exact 
accordance  with  snch  permission,  and  that  there 
was  no  existing  ordinance  prohibiting  the  erec- 
tion of  such  a  building. 

2.  Appeai.  and  Ebbob  —  Obdeb  eob  Injunc- 
tion— Afpikmance— Amendment. 

There  was  ample  evidence  to  authorize  the 
granting  of  an  order  i:pstraining  defendants  as 
prayed  for  nntil  final  trial ;  but  as  the  judge, 
probably  Inadvertently,  granted  a  i)ermanent  in- 
junction on  an  interlocutory  hearing,  it  is  or- 
dered that  the  judgment  be  affirmed,  with  direc- 
tion that  it  be  so  amended  as  to  malie  the  in- 
junction merely  interlocutory. 
(Syllabas  by  the  Coart) 

Error  from  Superior  CJourt,  Olynn  County ; 
T.  A.  Parker,  Judge. 

Petition  for  injunction  by  William  Wil- 
liams against  the  mayor  and  council  of  city  of 
Brunswick  and  others.  From  a  judgment 
granting  the  writ,  petitioner  brings  error. 
AfiSrmed,  with  directions. 

O.  Symmes,  R.  D.  Meader,  and  Francis  H. 
Harris,  for  plaintiff  in  error.  Bmest  Dart, 
for  defendants  in  error. 

FISH,  C.  J.  Judgment  affirmed,  with  di- 
rection.   All  the  Justices  concur. 


McCOMMONS    et   al.   v.    WILLIAMS. 

WILLIAMS  V.  McCOMMONS  et  al. 

(Supreme  Court  of  Georgia.     Aug.  17,  190S.) 

1.  BviDENCB— Pabol  Evidbnce— Weitten  1n- 

BTBUMENT. 

Parol  evidence  is  generally  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  writ- 
ten instrument. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  S§  1756-1765.] 

2.  Same— Omitted   Stipulations. 

If  the  writing  does  not  purport  to  contain 
all  the  stipulations  of  the  contract,  parol  evi- 
dence is  admissible  to  prove  other  portions  there- 
of not  inconsistent  with  the  writing. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol,  20,  Evidence,  fi  1874r-1899.i 


8.  Pbincipai  and  Agent— Mutual  Rights- 
Action  roB  Weonoful  Acts  of  Agent. 
Where  it  was  charged  that  one  who  had 
made  a  contract  for  the  sale  of  a  stock  of  goods 
prior  to  the  date  fixed  for  making  an  inventory 
selected  a  large  amount  of  the  best  goods  and 
claimed  to  have  hold  them  to  a  company  in 
which  he  was  at  first  a  partner,  and  of  which 
he  became  president  and  general  manager  and 
a  stockholder  after  its  incorporation,  and  that, 
if  he  had  any  power  of  sale,  this  was  a  breach 
of  the  trust  confided  in  him,  and  an  act  in  his 
own  interest,  evidence  In  rebuttal  was  not  sub- 
ject to  the  objection  of  irrelevancy  which  tended 
to  show  the  incorporation  of  the  company,  that 
there  were  56  subscribers  for  the  stock,  and 
that  the  interest  of  the  defendant  therein  was 
comparatively  small. 

4.  Appeai.  and  Ebbo»— Review— Pbejudice. 
None  of  tlie  other  errors  assigned  require  a 
reversal. 
(Syllabus  hr  the  Court) 

Error  from  Superior  Court,  Greene  County ; 
H.  G.  Lewis,  Judge. 

Actions  by  R.  Li  McGommons  and  others 
against  J.  B.  Williams.  The  jury  found  for 
defendant,  and,  plaintiffs'  motion  for  a  new 
trial  being  denied,  they  bring  error,  and 
defendant  by  a  cross-bill  of  exceptions  assign- 
ed error  on  the  overruling  of  bis  demurrer 
to  the  petition.  Judgment  afiBrmed  on  main 
hill  of  exceptions.    Cross-bill  dismissed. 

R.  L.  McC!ommons  and  others  brought  suit 
against  J.  B.  Williams.  They  alleged  that 
they  had  purchased  a  stock  of  goods  from 
the  defendant  under  a  wrltteh  contract; 
tliat  the'  contract  contained  no  provision 
whereby  the  defendant  might  sell  merchan- 
dise from  Its  date  (November  16,  1906)  to 
January  1,  1907,  when  It  was  provided  that 
be  should  begin  to  take  stock  for  the  purpose 
of  the  sale;  that  they  gave  him  parol  per- 
mission to  continue  to  sell  the  stock  at  re- 
tail In  the  usual  course  of  business  between 
those  dates,  but  that  he  was  not  to  sell  any 
portion  of  it  at  wholesale  or  in  Job  lots,  or 
ship  any  of  it  away;  tliat  it  was  not  In  con- 
templation of  the  parties  that  the  defendant 
would  sell  goods  to  himself,  and  thus  retain 
for  his  own  use  and  benefit  the  most  valu- 
able parts  of  the  stock;  that  the  goods  con- 
sisted in  part  of  certain  staple  articles,  and  of 
certain  other  articles  which  depreciated  great- 
ly In  being  carried  beyond  the  season  for 
which  they  were  purchased;  tliat  in  the 
usual  course  of  retailing  the  stock  would  be 
uniformly  reduced,  but  by  picking  the  more 
valuable  portions  what  was  left  would  not 
be  worth  more  than  half  of  the  original 
value ;  that  in  December,  1906,  the  defendant 
associated  himself  with  others  Into  a  com- 
pany for  the  purpose  of  conducting  a  general 
retail  business  in  the  same  town,  and  on  De- 
cember 29th  they  were  incorporated  under 
the  name  of  the  Farmer's  Mercantile  Com- 
pany; that  prior  to  the  incorporation  the 
defendant  was  a  partner  in  the  company, 
and  subsequently  thereto  he  was  elected  pres- 
ident and  general  manager  of  its  business, 
and  was  a  stockholder;  that  in  the  month 
of  December  he  selected  from  the  stock  of 
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goods  -wblch  bad  been  sold  to  tbe  plaintiffs 
tbe  most  valuable  lines  tbereof  and  removed 
and  stored  tbem  in  a  warebouse  and  vacant 
store;  that,  if  be  bad  autborlty  to  sell  at 
wholesale  and  in  job  lots,  be  could  not  valid- 
ly exercise  tbe  power  in  sales  to  tbe  Farmer's 
Mercantile  Company,  In  wblcb  be  was  in- 
terested, to  tbe  detriment  of  tbe  plaintiffs' 
rigbtB  wblcb  were  tbos  intrusted  to  him ; 
and  that  on  January  5tb  they  made  a  writ- 
ten demand  on  him  for  the  goods  so  removed, 
wblcb  was  refused.  Attached  to  tbe  peti- 
tion was  ttajB  written  contract,  which  was  as 
follows:  "Tbl8  contract  made  tbe  16tb  day 
of  Nov.  1906,  between  J.  B.  Williams,  party 
of  tbe  first  part,  and  ]^.  h.  McCommons,  J. 
H.  McCommons,  Jr.,  J.  M.  Thompson,  Jno. 
T.  Boswell,  and  E.  F.  Boswell,  as  parties  of 
tbe  second  part,  wltnessetb:  (1)  The  parties 
of  tbe  second  part  hereby  buy  tbe  stock  of 
general  merchandise,  fixtures,  etc.,  owned 
by  J.  B.  Williams  and  situate  in  tbe  store 
now  being  operated  by  him  In  tbe  Davis 
building,  Greensboro,  Georgia.  (2)  They  al- 
so agree  to  take  the  lease  said  Williams  now 
has  on  said  building,  and  said  Williams  here- 
by agrees  that  they  shall  have  tbe  same 
rights  he  has  to  occupy  tbe  said  building  to 
September  Ist,  1906  [1907?],  at  tbe  same 
rent  be  Is  under  contract  to  pay  for  said 
bnlldlng,  to  wit,  $135  per  month.  (3)  Said  J. 
B.  Williams  shall  begin  taking  stock  on  Jan. 
1,  1907,  and  as  soon  thereafter  as  stock  can 
be  taken  payment  for  the  same  shall  be  made 
to  blm  by  the  parties  of  tbe  second  part,  as 
follows:  At  the  time  tbe  stock  is  turned  over 
to  Bald  purchasers  $12,500  (twelve  thousand, 
five  hundred  dollars)  shall  be  paid  in  cash, 
'  and  notes  for  the  same  date  shall  be  executed 
by  parties  of  the  second  part,  payable  to  tbe 
said  J.  B.  Williams  on  these  terms,  to  wit, 
one-fifth  (^  of  tbe  remainder  to  become  due 
March  1st,  one-fifth  April  1st,  one-fifth  May 
tbe  1st,  one-fifth  November  Ist,  and  one-fifth 
December  1st,  1907,  each  of  said  five  notes  to 
bear  Interest  at  eight  per  cent,  from  tbe  date 
on  wblch  tbey  were  signed  as  aforesaid.  (4) 
Tbe  price  to  be  paid  for  said  stock  shall  be 
seventy-five  per  cent  (75%)  actual  cost  of  the 
stocb  to  J.  B.  Williams,  except  as  follows: 
(a)  Shopworn  or  damaged  goods,  or  goods  and 
fixtures  that  have  deteriorated  by  use  are  to 
be  valued  at  their  actual  worth,  and  said 
actual  wortb  is  to  be  agreed  on  by  tbe  par- 
ties, (b)  All  fixtures  and  similar  articles  or 
property  used  by  tbe  said  Williams  in  tbe 
conduct  of  his  business  are  Included  in  this 
Bale,  that  is  to  say  75%  of  tbe  cost  price  shall 
be  paid  for  fixtures,  etc.,  as  well  as  for  the 
stock,  except  where  tbey  are  damaged  or 
worn,  in  wblch  event  75%  of  present  agreed 
valne  shall  be  paid.  (6)  Said  J.  B.  Williams 
shall,  before  payment  is  made  him  for  said 
stock  and  fixtures,  produce  satisfactory  evi- 
dence that  title  to  all  tbe  stock,  eta,  is  in 
him,  and  that  be  has  a  right  to  sell  the  same. 
(6)  Any  amount  due  the  wholesale  merchants 


from  which  said  Williams  purchased  his 
stock  of  merchandise,  as  balance  of  the  pur- 
chase price,  shall  be  paid  by  the  said  J.  B. 
Williams ;  that  is  to  say,  said  Williams  Is  to 
guarantee  said  stock  to  be  free  of  all  Incum- 
brances for  purchase  money,  etc.  (7)  The 
notes  and  accounts  held  and  owned  by  the 
said  J.  B.  Williams  are  not  Included  in  this 
sale,  and  tbey  remain  the  property  of  the 
said  J.  B.  WUliams.  (8)  Cost  of  taking  stock 
In  order  to  make  tbls  sale  shall  be  borne  by 
tbe  said  J.  B.  Williams.  (9)  One  half  the 
cost  of  drawing  this  contract  shall  be  paid 
by  each  side."  Also  attached  to  it  was  a 
written  demand  by  tbe  plaintiffs  on  tbe  de- 
fendant in  tbe  following  terms:  "In  order 
that  there  may  be  no  room  for  future  mis- 
understanding of  our  position,  we  have  re- 
duced to  writing,  and  herewith  hand  you  our 
contentions  regarding  the  portion  of  the  stock 
of  merchandise  bought  from  you  by  us  No- 
vember 16,  1906,  now  situated  in  tbe  ware- 
bouse  of  McWhorter  ft  Armour,  and  also  a 
portion  in  the  storehouse  of  John  O.  Palmer. 
We  discussed  at  the  time  tbe  contract  was 
signed  first  what  should  be  your  rights  as  to 
selling  tbe  goods  between  Nov.  16tfa  and 
Jan.  1st.  We  agreed  that  you  might  con- 
tinue to  retail  your  stock  to  the  general  pub- 
lic, and  carry  on  your  business  just  as  you 
bad  been  doing.  We  stated  to  you  that  you 
should  not  pick  the  stock  and  sell  Job  lots 
of  it  We  directed  that  none  of  it  should 
be  shipped  away.  We  directed  that  you 
should  not  wholesale  it.  We  considered  that 
for  you  to  store  tbe  most  valuable  part  of 
this  stock  as  aforesaid,  or  for  you  to  have 
sold  it  In  job  lots  to  others  who  have  stored 
it  there,  is  not  a  compliance  by  you  with 
either  the  spirit  or  tbe  letter  of  our  contract 
We  hereby  request  you  to  [furnish]  us  with 
an  invoice  of  all  the  goods  stored  In  the  ware- 
bouse  or  storehouse,  regardless  of  who  may 
now  claim  them.  We  hereby  state  that  we 
are  ready  to  pay  for  all  of  said  goods  as  per 
the  terms  of  tbe  contract  We  herewith  pay 
you  for  all  of  said  goods  in  the  store,  of 
which  you  have  furnished  us  invoice.  In 
making  this  payment  for  so  much  of  said 
goods  as  you  have  offered  us,  we  wish  it 
understood  that  we  do  not  waive  our  right 
to  contend  for  tbe  other  goods  herein  de- 
scribed and  which  you  have  so  far  failed  to 
turn  over.  We  are  ready  to  receive  and  pay 
for  the  remainder  of  tbe  goods  whenever  you 
take  stock  of  tbe  same  and  notify  us  of  the 
amount  due.  We  assure  you  of  our  desire 
and  purpose  to  adjust  the  matter  in  a  spirit 
of  fairness  and  friendliness." 

Plaintiffs  allege  that,  by  reason  of  tbe  acts 
of  the  defendant  as  set  forth,  be  bad  injured 
and  damaged  tbem  in  the  sum  of  26  per 
cent  of  the  cost  price  of  the  goods,  to  wit. 
In  the  sum  of  $3,750,  for  which,  with  Interest, 
they  pray  a  recovery.  The  defendant  admit- 
ted the  purchase,  but  denied  that  the  agree- 
ment in  regard  to  sale  as  contended  by  the 


Digitized  by 


Google 


232 


62  SOUTHEASTERN  REPORTER. 


(Ga. 


plaintiffs,  or  that  be  was  guilt?  of  any  breach 
thereof.  He  alleged  that  both  under  the 
written  contract  and  under  what  passed  be- 
tween the  parties  by  parol  he  had  a  right  to 
sell  from  the  stock  In  such  quantities  as  be 
chose  prior  to  January  1,  1907;  that  the 
plaintiffs  themselves  made  purchases  from 
him,  and  knew  of  his  continuing  the  business 
and  making  other  sales;  that  the  Farmer's 
Mercantile  Company  was  organized  on  No- 
vember 22,  1906  (It  was  chartered  in  Decem- 
ber), and  the  defendant  became  a  stockhold- 
er; that  the  plaintiffs  knew  of  the  sales 
made  by  him,  and  made  no  objection  there- 
to ;  that  the  sales  to  the  Farmer's  Mercantile 
Company  were  In  good  faith  and  were  duly 
paid  for ;  that  an  Inventory  was  made  of  the 
goods  remaining  In  the  store  on  January  1, 
1907,  and  they  were  delivered  to  the  plain- 
tiffs; and  that  the  plaintiffs  requested  blm 
to  sell  numerous  articles  to  the  Farmer's 
Mercantile  Company.  By  amendment  it  was 
also  alleged  that  by  mutual  mistake  the  writ- 
ten contract  did  not  express  the  full  inten- 
tion of  the  parties.  The  defendant  demurred 
to  the  petition  of  the  plaintiffs,  and  the  plain- 
tiffs demurred  to  the  defendant's  answer,  and 
also  to  the  amendment  thereto.  The  court 
overruled  the  demurrers,  except  as  to  a  por- 
tion of  the  answer.  The  Jury  fouud  for  the 
defendant  The  plaintiffs  moved  for  a  new 
trial,  which  was  denied,  and  they  excepted, 
assigning  error,  also,  on  their  exceptions  i>en- 
dente  lite  as  to  overruling  their  demurrer  to 
portions  of  the  answer.  The  defendant  by 
cross-bill  of  exceptions  assigned  error  upon 
the  overruling  of  his  demurrer  to  the  peti- 
tion. 

Park  &  Park  and  Miles  W.  Liewls,  for  plain- 
tiffs In  error.  Jas.  Davidson  and  Sam.  H. 
Sibley,  for  defendant  In  error. 

FISH,  C.  J.  1,  2.  There  are  many  points 
of  controversy,  but  the  case  revolves  about 
one  central  question:  Could  the  defendant 
prove  that  It  was  agreed  between  the  parties 
that  be  could  continue  to  sell  goods  In  the 
stock  until  January,  1907,  the  written  agree- 
ment being  m  November,  1906,  or  was  the 
written  contract  so  complete  and  unambigu- 
ous on  Its  face  as  to  preclude  proof  of  parol 
agreement  on  the  subject?  We  think  that  It 
was  competent  to  make  fauch  defense.  The 
defendant  was  conducting  a  mercantile  busi- 
ness of  quite  large  proportions  in  a  town, 
having  a  stock  estimated  at  from  $50,000  to 
$75,000  in  value.  The  contract  of  sale  to  the 
plaintiffs  was  dated  November  16,  1906.  It 
employed  the  words,  "the  parties  of  the  sec- 
ond part  hereby  buy  the  stock  of  general  mer- 
chandise," etc.,  but  It  was  evident  that  it  was 
not  Intended  to  pass  title  immediately  by 
the  contract,  but  that  It  was  an  agreement  to 
sell  and  deliver.  Stock  was  to  be  taken  be- 
ginning January  1,  1907,  and  payment  was  to 
be  made  partly  In  cash  and  partly  by  notes 
"at  the  time  the  stock  la  turned  over."    The 


price  was  to  be  75  per  cent  of  actual  cost,  ex- 
cept that  shopworn  goods  and  goods  and  fix- 
tures which  had  deteriorated  were  to  be  val- 
ued at  their  actual  worth,  to  be  agreed  upon 
by  the  parties,  and  as  to  damaged  or  worn 
fixtures  75  per  cmt.  of  their  actual  value  was 
to  be  agreed  on.  The  vendor,  before  payment, 
was  to  produce  satisfactory  evidence  that  he 
had  a  right  to  sell,  and  "cost  of  taking  stock. 
In  order  to  make  this  sale,"  was  to  be  borne 
by  the  seller.  From  the  date  of  the  contract 
to  the  time  provided  for  beginning  to  take 
stock,  and  thus  to  ascertain  in  detail  the 
goods  and  their  price,  was  about  a  month  and 
a  half.  Nothing  was  expressly  stated  as  to 
what  should  be  done«as  to  selling  or  closing 
the  store  In  the  meantime.  The  contract  evi- 
denced the  Intention  of  the  purchasers  to  con- 
tinue to  conduct  business  at  the  same  stand. 
Was  it  the  Intention  of  the  parties  or  the 
plain  meaning  of  the  contract  that  during  the 
Interval  named  business  should  cease,  the 
store  be  closed,  and  the  deterioration  and 
loss  resulting  from  such  a  condition  for  sU: 
weeks  should  take  place!  It  Is  rudimentary 
law  that  parol  evidence  cannot  generally  be 
admitted  to  contradict  or  vary  the  terms  of 
a  written  contract  Olv.  Code  1885,  {  5201. 
But,  if  the  writing  Is  ambiguous,  evidence  Is 
admissible  to  explain  the  ambiguity.  Or,  If 
the  writing  does  not  purport  to  contain  all 
the  stipulations  of  the  contract  parol  evi- 
dence is  admissible  to  prove  other  portions 
thereof  not  Inconsistent  with  the  writing. 
Civ.  Code  1895,  §  5204;  Forsyth  Mfg.  Co.  v. 
Castlen,  112  Ga.  199,  37  8.  E.  485,  81  Am. 
St  Rep.  28,  and  citations.  Under  the  terms 
of  this  contract  It  was  no  violation  of  the 
general  rule  against  contradicting  a  written 
contract  by  parol  to  show  what  was  the  agree- 
ment between  the  parties  as  to  the  making 
of  sales  between  the  date  of  the  contract  and 
the  date  when  the  inventory  was  to  be  taken. 
Moreover,  when  the  plaintiffs  brought  this 
suit,  they  alleged  that  there  was  a  parol 
agreement  or  permission  as  to  such  sales, 
stated  what  It  was,  and  averred  that  the  de- 
fendant violated  Its  terms.  On  the  trial  they 
Introduced  a  letter  written  by  them  to  the  de- 
fendant on  January  5,  1907,  stating  what 
were  their  contentions;  one  being  that  there 
was  an  agreement  for  the  defoidant  to  con- 
tinue sales  at  retail  and  carry  on  business  in 
the  usual  way,  but  denying  that  he  had  the 
right  to  pick  over  the  stock  or  sell  In  Job 
lots.  After  this  and  after  the  defendant  had 
testified  on  the  subject,  during  the  progress 
of  the  trial,  the  plaintiffs  amended  their  pe- 
tition by  striking  that  portion  of  it  which  al- 
leged a  parol  license  or  permission  to  sell; 
but  did  not  withdraw  the  evidence  which  they 
had  already  Introduced  on  the  subject  or 
move  to  rule  out  that  of  the  defendant  Un- 
questionably the  defendant  had  the  right  to 
Introduce  evidence  in  regard  to  bis  conten- 
tion. Still,  further,  the  evidence  complained 
of  Is  only  referred  to  in  the  most  general  way 
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In  the  motion  for  a  new  trial,  and  la  not  aet 
oat  In  the  brief  of  evidence. 

3.  Ehror  waa  aaalgned  becanae  the  court 
admitted  In  evidence  the  snbacrlption  list  of 
the  stock  of  the  Farmer'a  Mercantile  Ciom- 
pany  showing  66  subscrlbera  thereto,  and 
their  names  and  the  amount  of  their  stock. 
The  gronnd  of  objection  was  irrelevancy. 
Counsel  for  the  plaintiffs  In  error  considered 
this  rollng  so  serious  that  In  his  brief  he 
characterized  It  as  "catastrophic."  In  the 
plaintiff's  peUtlon  It  was  alleged  that  on  De- 
cember 29th  the  defendant  associated  him- 
self with  others  In  a  company  for  the  purpose 
of  conducting  a  general  retail  business,  and 
they  were  Incorporated  under  the  name  of  the 
Farmer's  Mercantile  Company ;  that,  prior  to 
the  lacoiporation,  the  defendant  was  a  part- 
ner in  the  company,  and  subsequently  thereto 
be  was  elected  president  and  general  manager 
of  its  business,  and  was  a  stockholder  there- 
in; that  he  selected  from  the  stock  of  goods 
sold  to  the  plaintiffs  the  most  valuable  lines 
thereof,  and  removed  and  stored  them  In  a 
warehouse  and  a  vacant  store ;  and  that  if  he 
bad  authority  to  sell  prior  to  January  1, 
1907,  at  wholesale  or  in  Job  lots,  he  could 
not  exercise  this  right  by  making  .sales  to 
that  company.  In  which  he  was  Interested  aa 
stated.  It  was  the  evident  purpose  of  the 
plaintiff  to  show  that  a  sale  to  the  company 
mentioned  was  not  bona  fide,  and  that  the 
defendant  acted  in  bad  faith,  and  in  reality 
■old  to  himself,  at  least  In  part.  It  was  com- 
petent for  the  defendant  to  rebut  this  conten- 
tion by  showing  that  the  stock  had  been 
subscribed  for  by  66  different  people,  and 
that  his  Interest  waa  comparatively  small. 
Interest  being  Inserted  as  an  indication  of 
mala  fldea,  and  practically  dealing  with  one's 
self,  it  was  not  Irrelevant  to  show  in  rebuttal 
the  limited  extent  of  such  interest.  If  the 
evidence  was  sought  to  be  used  for  any  pur- 
pose other  than  that  for  which  it  was  ad- 
missible, or  If  it  was  desired  to  have  its  effect 
limited  in  the  consideration  of  the  Jury,  the 
presiding  Judge  should  have  been  requested 
to  make  a  proper  ruling  or  give  proper  In- 
structlond  on  that  subject.  The  evidence  was 
not  so  wholly  irrelevant  as  to  make  it  Inad- 
missible on  that  ground.  Nugent  v.  Watklns, 
129  Ga.  382,  386,  58  S.  B.  888.  If  there  was 
no  error  in  admitting  it,  and  no  ruling  waa 
invoked  as  to  the  limited  purpose  for  which 
the  jury  could  consider  it,  Its  admission  will 
not  require  a  new  trial.  If  evidence  Is  ad- 
missible on  behalf  of  the  defendant  for  any 
purpose,  though  Its  effect  on  the  plaintiffs' 
case  may  be  serious,  this  will  not  make  its 
admission  erroneous  as  being  Irrelevant 

4.  There  were  numerous  other  assignments 
of  error  in  regard  to  the  pleadings,  the  evi- 
dence, charges  of  the  court,  and  refusals  to 
charge;  In  the  light  of  the  pleadings,  the 
evidence,  and  the  entire  charge,  none  of  these 
were  of  a  character  which  make  a  reversal 
necessary. 


Judgment  affirmed  on  main  bill  of  excep- 
tions. Croaa-blll  dismissed.  All  the  Justices 
concur. 


BARTOW  LUMBER  CO.  et  al.  v. 

ENWRIGHT. 

(Supreme  Court  of  Gewgia.     Aug.  17.  1008.) 

1.  COBPOBATIOirS  —  INTEBNAL    MARAOnCENT— 
iNTEBTEaXNCK  BT  MaJOBITT. 

The  internal  management  of  a  corporation 
win  not  be  interfered  with  by  the  court  at  the 
instance  of  a  minority  stockholder,  anlen  the 
majority  itockholderB  are  acting  without  the 
charter  powers,  or  a  strong  caae  of  mismanage- 
ment or  fraad  is  shown. 

2.  Sams— IirjiTHCTioN— Reobitkb. 

Under  the  evidence  in  this  caae,  it  was  er- 
ror to  grant  an  injunction  and  appoint  a  re- 
ceiver. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Fite,  Judge. 

Petition  by  F.  H.  Enwrlght  for  a  receiver 
for  the  Bartow  Lumber  Company  and  others. 
From  a  Judgment  granting  the  relief  prayed, 
and  authorizing  the  receiver  to  Issue  re- 
ceivers' certificates  to  operate  the  corpora- 
tion's plant,  it  brings  error.    Reversed. 

F.  H.  Enwrlght  filed  an  equitable  petition 
against  the  Bartow  Lumber  Company  and 
seven  named  Individuals,  the  pertinent  allega- 
tions of  which  are  as  follows:  The  defend- 
ant company  is  a  corporation,  and  the  plain- 
tiff and  the  seven  individual  defendants  are 
its  directors.  Plaintiff  haa  been  its  general 
manager  since  Its  organization,  but  has  re- 
cently been  Informed  that  said  directors,  or 
some  of  them,  have  requested  his  resignation 
as  such.  The  corporate  stock  of  the  c-om- 
pany  consists  of  60  shares,  by  mutual  con- 
sent each  subscriber  paying  $3,478.29  per 
share,  maldng  the  aggregate  capital  $173,914.- 
64.  Petitioner  is  the  equitable  owner  of  four 
shares  and  the  legal  owner  of  one  share,  but 
with  restriction  on  the  right  to  vote  the 
same.  The  company  began  aawlng  lumber  in 
June,  1907,  and  continued  to  do  so  until 
November  — ,  1907,  when,  by  order  of  Peter 
Kuntz,  Jr.,  its  president,  all  operations  were 
suspended.  Prior  to  such  Buspension  the  com- 
pany had  logs  deposited  on  Its  premises  and 
on  line  of  railway  aggregating  about  2,500,000 
feet  of  timber  to  be  scaled  and  sawed.  Said 
logs  are  rapidly  deteriorating  in  value,  and, 
unless  sawed  Into  lumber  Immediately,  will 
soon  be  a  total  loss.  "Petitioner  as  general 
manager  and  as  a  director  and  equitable 
stockholder  has  for  the  past  several  months 
been  demanding  of  the  president  and  of  the 
directors  aforesaid  that  said  plant  be  operat- 
ed at  least  to  the  extent  of  sawing  up  said 
logs  into  lumber  and  saving  the  same  from 
utter  destruction  and  the  stockholders  from 
loss."  Said  president  and  directors  have  ig- 
nored this  demand,  and  still  fail  and  refuse 
to  start  the  plant  or  saw  said  logs,  or  to  do 
anything  to  protect  them  from  destruction. 
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The  logs  represent  an  Investment  of  f  10,000. 
It  would  cost  about  |3  per  1,000  teet  ad- 
ditional to  saw  tbem  Into  lumber,  wblcfa 
would  yield  about  3,000,000  feet,  worth  In 
the  market  about  $30,000.  On  January  5, 
190S,  the  directors  created  Peter  Kuntz  man- 
aging director,  with  all  the  powers  of  said 
board.  He  refuses  to  begin  operating  said 
pitint  or  to  hare  said  logs  sawed  Into  lum- 
ber. The  Immediate  necessity  of  sawing  the 
logs  into  lumber  is  such  as  not  to  permit  any 
further  delay  in  attempting  to  secure  action 
by  the  stockholders  or  directors;  and  he 
avers  on  information  and  belief  that  any  such 
attempt  would  be  unavailing  on  account  of 
the  Influence  exerted  by  Peter  Kimtz  and 
associates  over  them.  The  refusal  of  the 
defendants  to  cut  the  logs  into  lumber  is  in- 
excusable waste,  and  will  cause  irreparable 
damage  to  the  stockholders.  In  an  amend- 
ment to  the  petition  additional  allegations  of 
the  same  nature  were  made;  and  it  was 
charged  on  information  and  belief  that  Peter 
Kuntz  was  {niHty  of  fraud  In  connection  with 
sale  of  the  output  of  the  plant  The  plead- 
ings were  read  as  evidence,  but  the  verifica- 
tion thereof  was  that  petitioner  believed  to 
be  true  the  matters  therein  averred  on  in- 
formation and  belief;  and,  as  there  was  no 
evidence  whatever  adduced  on  the  hearing  to 
substantiate  the  charges  of  fraud  set  forth 
in  the  amendment,  it  is  unnecessary  to  fur- 
ther state  the  allegations  with  respect  there- 
to which  It  contained,  or  the  prayers  for  re- 
lief based  on  such  charges. 

The  following  is  a  summarized  statement 
of  the  prayers  contained  in  the  original  pe- 
tition: That  a  receiver  be  appointed  to  take 
charge  of  all  the  property  and  assets  of  the 
defendant  company,  with  authority  to  put' 
the  plant  In  immediate  operation  and  to  pro- 
ceed at  once  to  saw  the  logs  Into  lumber  and 
sell  the  same  as  fast  as  a  market  therefor 
can  be  found,  the  proceeds  to  be  disposed  of 
by  the  court  in  paying  the  debts  of  the  com- 
pany, or  otherwise  disposed  of  for  the  best 
Interests  of  the  stockholders;  that  the  re- 
ceiver be  authorized  by  the  court  to  issue 
receiver's  certificates  to  an  amount  not  to 
exceed  $10,000,  to  be  used  in  operating  the 
plant  until  the  logs  were  sawed  and  sold, 
the  receiver  to  exercise  his  discretion  tis  to 
the  number  and  amount  of  certificates  with- 
in the  limit  named;  that  the  defendants  be 
restrained  and  enjoined  from  Interfering  with 
said  receiver  in  the  operation  of  the  plant 
during  the  receivership ;  and  that  the  re- 
ceiver have  authority  to  employ  such  mana- 
ger, employes,  and  laborers  as  may  be  neces- 
sary to  conduct  the  plant;  and  for  general 
relief.  The  defendant  demurred  to  the  origi- 
nal petition  on  the  ground,  among  others,  that 
the  conditions  precedent  to  equitable  relief 
of  a  minority  stockholder,  prescribed  in  CSIv. 
Code  1895,  {  1800.  had  not  been  met,  and  that 
the  allegations  of  the  petition  did  not  entitle 
the  plaintiff  to  any  relief.    It  also  filed  an 


answer  In  which  it  set  up  a«  a  ieteaaa  the 

contention  that  the  financial  situation,  and 
resultant  stagnancy  in  the  lumber  market 
with  respect  to  the  kind  of  lumber  manu- 
factured by  it,  rendered  it  impossible  to 
operate  its  mill  except  at  a  loss;  that  It 
would  cost  about  $8  per  1,000  feet  to  cut 
and  saw  the  logs  which  it  had  on  hand,  and 
that  the  lumber  thus  produced  would  not 
bring  more  than  $7  per  1,000  feet,  entailing 
an  additional  loss  of  $1  per  1,000  feet;  that 
under  these  conditions  it  was  not  good  busi- 
ness policy  to  cut  up  said  logs,  and  on  this 
subject  the  opinion  of  the  directors  stood 
seven  to  one.  It  denied  that  in  so  deciding 
its  directors  were  actuated  by  any  motive  ex- 
cept an  honest  efTort  to  protect  its  interests 
and  the  Interests  of  its  stockholders,  and  al- 
leged that  it  was  amply  solvent  and  stood 
ready  to  pay  any  obligations  it  ml^t  owe. 
It  asked  the  court  to  dissolve  the  injunction 
heretofore  granted  and  dismiss  the  receiver. 
The  pleadings  contained  other  allegations 
which  it  is  not  material  to  set  forth.  The  pe- 
tition was  presented  to  the  judge  on  June 
8th,  whereupon  he  passed  an  order  appoint- 
ing a  receiver  to  take  charge  of  all  the  prop- 
erty of  the  defendant  company;  the  order 
of  appointment  giving  him  practically  all  the 
powers  sought  in  the  petition,  including  the 
authority  to  issue  and  sell  receiver's  certif- 
icates as  prayed,  and  further  directing  that 
he  make  report  on  June  11,  1906,  as  to  the 
best  ways  and  means  of  proceeding  with  the 
operation  of  the  plant  The  court  granted 
a  temporary  restraining  order,  and  also  is- 
sued a  rule  nisi  requiring  the  defendants  to 
show  cause  June  29th  wtiy  the  receiver 
should  not  be  made  permanent  and  the  In- 
junction continued  until  final  trial  of  the 
case.  On  June  10th  the  receiver  filed  a  re- 
port making  many  recommendations,  among 
which  were  that  he  be  given  authority  to  put 
the  plant  in  operation  and  saw  and  sell  liuu- 
ber,  stating  that  money  would  be  needed  for 
the  purpose,  whereupon  the  court  approved 
this  report  and  ordered  the  defendant  to 
show  cause  on  June  13th  why  the  receiver 
should  not  be  authorized  to  issue  $6,000  of 
receiver's  certificates,  to  become  a  first  lien 
on  its  property,  In  order  to  carry  out  the 
receiver's  recommendations.  The  defendant 
filed  a  response  to  this  order  to  show  cause, 
setting  up,  among  other  things,  that  the  pro- 
posed action  was  unlawful,  and  that  any  in- 
terference with  the  internal  management  of 
the  corporation  affairs  was  unwarranted  un- 
der the  facts  presented  by  the  petition.  The 
defendant  also  on  June  18th,  filed  a  motion 
to  dissolve  the  temporary  restraining  order 
and  dismiss  the  receiver.  The  court  on 
June  13th,  granted  an  order  authorizing  the 
issuance  of  receiver's  certificates  as  prayed, 
and  set  the  hearing  on  the  motion  to  dissolve 
the  restraining  order  for  June  23d,  and  then 
postponed  the  hearing  thereof  to  June  28th, 
the  date  set  for  the  interlocutory  hearing  by 
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the  order  on  the  original  petition,  at  which 
time  a  full  hearing  was  had,  and  the  court 
entered  an  order  continuing  the  receivership 
and  injunction  In  force,  and  anthorlzed  the 
receiver  to  Issue  $6,000  of  receiver's  cer- 
tificates and  dispose  of  the  same  In  the  pay- 
ment for  labor  and  supplies,  or  In  obtaining 
money  with  which  to  operate  the  plant,  In- 
cluding the  commissary,  and  to  cut  the  logs 
on  the  premises  of  the  defendant  company 
and  sell  the  lumber.  To  the  orders  of  June 
8th  and  13th  the  defendant  filed  exceptions 
pendente  lite ;  and  to  the  order  of  June  29th 
it  entered  a  fast  bill  of  exceptions  to  this 
court 

Smith,  Hammond  &  Smith,  for  plaintiff  In 
error.  J.  M.  Neel,  O.  T.  Peeples,  and  O.  H. 
Aubrey,  for  defendant  in  error. 

HOI/DEN,  J.  (after  stating  the  facts  as 
above).  It  will  not  require  any  lengthy  dis- 
cussion of  the  evidence  contained  In  the  rec- 
ord, or  the  law  applicable  to  the  case,  to  eluci- 
date the  conclusion  we  have  reached  therein. 
The  plaintiff  Introduced  on  the  hearing  sev- 
eral affidavits,  the  trend  of  which  was  that 
there  were  cat  and  piled  on  the  premises  of 
the  defendant  company  from  2,000,000  to 
3.000,000  feet  of  lumber  in  logs  which  were 
ready  to  be  sawed  and  had  been  since  the 
mill  ceased  operations;  that  these  logs  had 
already  greatly  deteriorated  In  value  and 
would  continue  rapidly  to  deteriorate,  owing 
to  the  ravages  of  Insects  and  the  effect  of  the 
weather,  and,  If  not  promptly  converted  Into 
lumber,  would  become  a  total  loss.  None  of 
the  testimony  offered  by  the  plaintiff  gave 
any  Indication  of  fraudulent  conduct  on  the 
part  of  any  of  the  defendants  In  falling  or  re- 
fusing to  (^)erate  the  plant  On  the  other 
band,  the  defendant  introduced  affidavits  and 
documentary  evidence  to  the  effect  that  the 
majority  directors  were  acting  in  the  utmost 
good  faith  In  the  conscientious  belief  that  the 
stoppage  of  the  plant  was  to  the  best  Interest 
of  the  company  and  its  stockholders,  and  that 
It  was  closed  down  pursuant  to  the  wisliee  of 
seven  out  of  the  eight  directors  of  the  com- 
pany and  tlie  holders  of  nine-tenths  of  the 
stock  of  the  company.  The  managing  direct- 
or testified  by  affidavit  that  be  had  examined 
the  logs  on  the  ground,  and  was  familiar 
with  tlie  necessary  steps  required  to  convert 
tbem  into  lumber  and  with  the  cost  of  so  do- 
ing, and  gave  estimates  showing  that  any 
attempt  to  manufacture  such  logs  into  lum- 
ber and  sell  the  same  would  result  in  actual 
loss.  The  position  thus  assumed  by  the  ma- 
jority directors  and  stockholders  as  to  the 
wisdom  of  shutting  down  the  plant  was  sup- 
ported by  the  affidavits  of  several  experienc- 
ed lumber  dealers. 

The  right  to  control  the  affairs  of  a  cor- 
poration is  vested  by  law  In  Its  stockholders 
—those  whose  pecuniary  gain  Is  dependent 
upon  its  successful  management  The  major- 
ity >t«<^holders,  or  the  majority  of  the  di- 


rectors, when  directors  are  chosen  to  act  on 
behalf  of  the  stockholders,  have  the  right  to 
determine  the  business  policy  of  the  corpora- 
tion, and  the  minority  must  submit  to  their 
judgment  In  such  matters  when  exercised  la 
good  faith  and  not  Involving  acts  ultra  vires, 
or  In  breach  of  trust.  As  was  said  by  this 
court  in  Hand  v.  Dexter,  41  Ga.  464,  461: 
"The  very  foundation  principle  of  a  corpora- 
tion is  that  the  majority  of  Its  stockholders 
have  the  right  to  manage  its  affairs,  so  long 
as  they  keep  within  their  charter  rights." 
No  principle  of  law  Is  more  firmly  fixed  In 
our  jurisprudence  than  the  one  which  declares 
that  the  courts  will  not  Interfere  In  matters 
involving  merely  the  judgment  of  the  majority 
in  exercising  control  over  corporate  affairs.  In 
10  Cyc.  969  the  rule  is  thus  dearly  stated: 
"The  true  distinction  Is  between  acts  In  ex- 
cess of  the  powers  of  the  directors  and  In 
breach  of  their  trust,  and  acts  which  are 
within  their  powers  and  which  merely  in- 
volve an  exercise  of  the  discretion  committed 
to  them.  The  rule  here  Is  that,  in  the  ab- 
sence of  usurpation,  of  fraud,  or  of  gross 
negligence,  courts  of  equity  will  not  Interfere 
at  the  suit  of  a  dissatisfied  minority  merely 
to  overrule  and  control  tlie  discretion  of  the 
directors  on  questions  of  corporate  manage- 
ment, policy,  or  business,  but  will  allow  the 
majority  to  rule,  and  will  leave  the  dissatis- 
fied minority  to  redress  their  grievances 
through  ordinary  corporate  methods."  Based 
on  decisions  in  consonance  with  the  doctrine 
as  above  announced,  the  codlfiers  of  the 
Code  of  this  state  have  embodied  these  rules 
of  law  in  two  sections  of  Civ.  Code  1895,  as 
follows:  Section  1859:  "So  long  as  the  ma- 
jority stockholders  confine  themselves  within 
their  charter  powers,  a  court  of  equity  will 
require  a  strong  case  of  mismanagement,  or 
fraud,  before  It  will  interfere  in  the  internal 
management  of  the  affairs  of  a  corporation." 
Section  1860:  "A  minority  stockholder  may 
proceed  In  equity  in  behalf  of  himself  and 
other  stockholders  for  fraud,  or  acts  ultra 
vires,  against  a  corporation,  its  officers  and 
those  participating  therein,  when  he  and  they 
are  injured  thereby.  But  there  must  be 
shown — (1)  Some  action  or  threatened  action 
of  the  directors  beyond  the  charter  powers; 
or  (^  Such  a  fraudulent  transaction  complet- 
ed or  threatened  among  themselves  or  share- 
holders or  others,  as  will  result  in  serious  bi- 
Jury  to  the  company  or  other  shareholders; 
or  (3)  That  a  majority  of  the  directors  are 
acting  in  their  own  Interest  in  a  manner  de- 
structive of  the  company,  or  of  the  rights  of 
other  shareholders ;  or  (4)  That  the  majority 
of  stockholders  are  oppressively  and  Illegally 
pursuing,  In  the  name  of  the  corporation,  a 
course  in  violation  of  the  rights  of  the  share- 
holders, which  can  only  be  restrained  by  a 
court  of  equity;  and  it  must  also  appear 
(5)  That  petitioner  has  acted  promptly; 
that  he  made  an  earnest  effort  to  obtain 
redress  at  the  hands  of  the  directors  and 
stockholders,  or  why  It  could  not  be  done,  or 
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It  was  not  reasonable  to  require  It  (Q  The 
petitioner  must  show  that  be  was  a  sbare- 
bolder  at  tbe  time  of  the  transaction  of  wblcb 
be  complains,  or  tbat  bis  shares  have  devolv- 
ed on  blm  since  by  operation  of  law."  See, 
also,  Lamar  v.  Lanier  House  Co.,  76  6a.  640 ; 
Alexantler  v.  Searcy,  81  Ga.  536,  8  8.  E.  630, 
12  Am.  St  Rep.  337;  Empire  Hotel  Co.  v. 
Main,  98  Ga.  1761  25  S.  E.  413;  GlbsoA  v. 
Thornton,  107  Oa.  645,  33  S.  E.  895;  Rey- 
nolds V.  Martin,  116  Ga.  503,  42  S.  B.  796. 

The  plaintiff's  case  rests  upon  tbe  theory 
that  the  refusal  of  the  defendants  to  cut  the 
logs  In  question  into  lumber,  under  tbe  cir- 
cumstances, was  an  invasion  of  bis  rights  as 
a  minority  stockholder,  whereby  he  became 
entitled  to  the  aid  of  a  court  of  equity  to  en- 
force bis  own  wishes  in  the  premises.  The 
theory  of  the  defendants  is  tbat  there  was 
no  ground  for  legal  interference.  Which  con- 
tention is  correct?  The  course  adopted  by 
tbe  defendants,  as  shown  by  the  evidence, 
was  after  a  due  investigation  and  considera- 
tion of  the  situation  and  an  Inspection  of  tbe 
logs  on  hand  and  the  making  of  estimates  as 
to  the  cost  of  converting  them  Into  lumber 
and  the  price  which  could  then  be  obtained 
for  such  lumber  bad  convinced  them  that  the 
company  as  a  corporation  and  themselves  as 
stockholders  would  sustain  financial  loss 
should  they  attempt  for  the  time  being  to 
operate  the  plant.  We  do  not  mean  to  inti- 
mate tbat  cases  might  not  arise  In  which  it 
could  be  made  apparent  to  a  court  that  to 
permit  an  entire  stoppage  of  operation  by  a 
corporation  would  be  so  oppresalve  and  de- 
structive of  the  interests  of  the  corporation 
as  to  Justify  Interference  on  behalf  of  tbe 
minority  stockholders  opposing  such  action; 
but  under  the  rule  announced  in  Civ.  Code 
1896.  SI  1959,  1960,  and  the  decisions  of  this 
court  cited,  supra,  it  would  require  a  strong 
case  of  mismanagement  or  fraud  to  warrant 
a  court  in  so  doing.  The  mere  fact  that  the 
court  may  differ  with  the  majority  of  the 
corporation  as  to  the  wisdom  of  the  course 
which  their  judgment  directs  will  not  justify 
such  interference.  The  late  Justice  Blatch- 
ford,  when  circuit  judge,  annoimced  tbe  prop- 
osition above  stated  in  Flagg  v.  Manhattan 
Railway  (G  O.)  10  Fed.  413,  432,  in  the  fol- 
lowing words:  "No  court  will  undertake  to 
interfere  with  the  exercise  of  such  discre- 
tion and  judgment  even  though  In  the  same 
facts  It  might  have  arrived,  or  may  arrive,  at 
a  different  conclusion,  and  even  though  the 
stockholders  of  the  Metropolitan  may  have 
arrived  at  a  different  conclusion."  Certainly 
no  case  warranting  tbe  court  In  depriving 
the  majority  of  the  directors  of  the  defend- 
ant company  of  the  control  of  Its  own  affairs 
Is  presented  in  the  record  before  us.  On  the 
contrary,  the  evidence  clearly  presents  a 
case  in  which  the  question  of  advisability  of 
operating  tbe  plant  was  one  solely  to  be  de- 
termined by  an  exercise  of  judgment  and  the 
decision  of  thla  question  was  the  rightful 


prerogative  of  the  majority  In  control  of  the 
affairs  of  the  corporation. 

We  think  the  court  committed  error  In 
granting  the  injunction  and  appointing  the 
receiver,  and  in  not  revoking  the  previous  or- 
dei^  in  tbe  case ;  and  the  Judgment  is  revers- 
ed.   All  the  Justices  concur. 


JONES  et  al.  v.  R  VAN  WINKLE  GIN  & 
MACHINE  WORKS. 

(Supreme  Court  of  Georgia.     Aug.  18,  1908.) 

1.  Masteb  and  Sebvant  —  Ihjdbt  to  Busi- 

NESS— SiBIKES— INTEBFEBENCK  WITH  LABOB- 
KBS. 

It  is  unlawful  for  an^  person  or  association 
of  persons  to  interfere  with  the  businesa  of  an- 
other by  means  of  force,  menaces,  or  intimida- 
tion, so  as  to  prevent  others  from  entering  into 
or  remaining  m  tbe  employment  of  his  service. 

2.  Injunction  —  Pubfose  and  Gbounds  — 
Stbikes. 

An  injunction  may  issae  in  a  proper  case 
to  restrain  persons  from  attempting,  by  threats, 
violence,  or  intimidation,  or  other  unlawful 
means,  to  prevent  any  person  from  engaging  in, 
remaining  in,  or  performing  the  business,  labor, 
or  duties  of  any  lawful  enterprise  or  occupa- 
tion, although  the  acts  sought  to  be  restrained, 
if  committed,  constitute  a  crime. 
8.  Samii— Picketing — ^Patbols. 

Where  workmen  quit  the  service  of  their 
employer,  and,  as  a  means  of  inducing  him  to 
accede  to  their  demands,  establish  pickets  at  or 
near  the  approaches  of  his  premises  for  the  pur- 
pose of  inducing  others  from  remaining  in  or 
entering  into  his  employment  they  and  their 
confederates  will  be  enjoined  from  the  keeping 
of  patrols  when  such  patrols  resort  to  intimida- 
tion or  any  manner  of  coercion  to  prevent  others 
from  entering  into  or  remaining  In  the  service  of 
their  late  employer,  to  the  irreparable  damage  of 
his  business. 

SEd.  Note.— -For  cases  in  point  see  Cent.  Di^ 
.  27,  Injunction,  {  175.] 

4.  Same— Solicitation. 

Equity  will  not  enjoin  employSs  who  have 

?iuit  the  service  of  their  employer  from  attempt- 
nK  by  proper  argument  to  persuade  others  from 
taking  their  places,  so  long  as  they  do  not  re- 
sort to  force  or  intimidation,  or  obstruct  the 
public  thoroughfares. 
(Syllabus  by  the  Court) 

6.   WOBDS  AND   PHBASEB— "PlCKKT." 

The  word  "picket,"  in  connection  with 
strikes,  is  borrowed  from  the  nomenclature  of 
warfare,  and  is  strongly  suggestive  of  a  bos- 
tile  attitude  aeainst  the  individual  or  corpora- 
tion against  whom  the  labor  union  has  a  griev- 
ance. It  is,  however,  possible  that  a  picket  es- 
tablished at  or  near  a  factory  where  a  strike  is 
in  progress  may  act  lawfully,  and  go  no  farther 
than  to  induce  others  to  assist  the  striking  em- 
ployes by  lawful  persuasion  and  indncements, 
but  the  slightest  evidence  of  threats,  violence,  or 
intimidation  of  any  character  should  be  suffi- 
cient to  show  tbe  unlawful  character  of  the  pick- 
et, since  a  picket  under  the  most  favorable  con- 
sideration means  an  interference  between  the 
employer  seeking  employ&  and  the  men  seeking 
employment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  6376.] 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

BiU  by  the  E.  Van  Winkle  Gin  &  Machine 
Works  against  tbe  Atlanta  Lodge  No.  1  of  tbe 
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International  Association  of  Macblnlats  and 
members  thereof.  From  an  order  granting 
an  Injunction,  j.  L.  Jones  and  others  bring 
error.    Afflrmed. 

Jas.  L.  Mayson  and  R.  R.  Arnold,  for  plain- 
tiffs in  error.  Ellis,  Wlmblsh  &  ElUg  and 
Peeples  &  Jordan,  for  defendant  In  error. 

EVANS,  P.  J.  The  E.  Van  Winkle  Gin 
A  Machine  Works,  a  corporation,  brought  this 
action  against  the  Atlanta  Lodge  No.  1  of  the 
International  Association  of  Machinists,  an 
Incorporated  body,  and  certain  members 
thereof,  who  had  lately  been  In  the  employ- 
ment of  the  plaintiff,  bnt  who  were  on  a 
strike,  to  enjoin  them  from  picketing.  In- 
timidating, and  otherwise  Interfering  with 
the  plaintiff's  employ^  and  business.  The 
defendants  showed  cause  against  the  grant  of 
an  injunction,  both  by  demurrer  and  answer. 
After  hearing  evidence,  the  defendants  were 
"enjoined  from  placing  themselves,  their 
agents  or  confederates,  near  the  approaches  to 
the  petitioner's  premises  described  In  the  peti- 
tion and  adjoining  thereto  to  Induce  persons 
working  for  petitioner  not  to  Work  for  it,  and 
persons  seeking  employment  by  petitioner  not 
to  enter  petitioner's  employment,  by  threats 
of  violence.  Intimidation,  or  persuasion,  until 
the  further  order  of  the  court."  Eixception  Is 
taken  to  the  Judgment  in  its  entirety,  and 
specially  to  so  much  thereof  as  forbids  the 
defendants  from  placing  themselves  In  or 
near  the  premises  of  the  plaintiff  for  the 
purpose  of  persuading  persons  not  to  enter 
the  plaintiff's  employment,  or  to  quit  the 
same,  so  long  as  the  entrances  to  the  plaln- 
tllTs  premises  were  not  obstructed,  and  so 
long  as  violence,  force,  and  Intimidation  were 
not  used.  The  points  raised  by  the  demurrer 
were  not  argned  In  the  brief,  but  only  the 
legality  of  the  decree  and  the  sufficiency  of 
the  evidence  to  sui^ort  it. 

The  lawfulness  or  unlawfulness  of  "picket- 
ing" has  been  the  subject-matter  of  discus- 
sion in  a  large  number  of  cases  In  this  coun- 
try. In  the  absence  of  statutes,  courts  have 
drawn  from  the  elemental  principles  of  the 
common  law  certain  standards  by  which  this 
modem  factor  used  by  labor  unions  as  a 
means  of  settling  cbntroverstes  between  em- 
ployer and  employes  must  be  regulated. 
Every  Individual  has  a  natural  right  to  pur- 
ine a  lawful  occupation,  and  to  conduct  bis 
business  according  to  his  own  plans  and  poli- 
cies, where  be  does  not  offend  the  law,  or 
unlawfully  Infringe  upon  the  rights  of  others. 
It  is  the  right  of  every  person  or  corpora- 
tion to  hire  and  discharge  men  at  pleasure. 
subject  to  liability  for  damages  for  breach 
of  contract,  and  every  man  has  the  right  to 
work  for  another  or  to  quit  his  service  at 
hig  pleasure,  subject  to  the  same  liability. 
But  no  person  or  association  of  persons  has 
the  right  to  interfere  with  the  business  of 
another  by  means  of  force,  menaces,  or  in- 
timidation, ao  as  to  prevent  others  from 


entering  into  or  remaining  In  the  employment 
of  his  service.  In  California  it  was  held 
that  a  merchant  is  entitled  to  an  Injunction 
against  the  maintaining  In  front  of  his  place 
of  bnalness  by  a  labor  union  of  pickets  bear- 
ing placards  which  tend  to  Intimidate  his 
employto  and  patrons,  with  intent  to  do  so, 
for  the  purpose  of  compelling  blm  to  pay  the 
prices  fixed  by  the  union  to  his  union  em- 
ployes. Golberg  ▼.  Stablemen's  Union,  149 
Cal.  429,  86  Pac.  806,  8  L.  R.  A.  (N.  S.)  460, 
117  Am.  St.  Rep.  145.  In  Am.  Steel  &  Wire 
Co.  V.  Wire  Drawers'  &  Die  Makers'  Unions 
(C.  C.)  90  Fed.  606,  it  appeared  that  the 
unions  massed  large  bodies  around  the  prem- 
ises in  which  a  strike  was  In  progress ;  and 
the  defendants  were  restrained  from  collect- 
ing in  and  about  the  approaches  to  the  com- 
plainant's mills  for  the  purpose  of  picketing 
or  i>atrolllng  or  guarding  the  streets,  ap- 
proaches, and  gates,  for  the  purpose  of  In- 
timidating, threatening,  or  coercing  any  of 
the  employes  or  any  person  seeking  the  em- 
ployment of  complainant  Other  cases  simi- 
lar In  principle  might  be  added,  but  these 
are  sufficient  to  Illustrate  our  point,  which  is 
that  when  strikers  patrol  the  streets  and 
approaches  of  the  premises  where  the  strike 
is  in  progress,  and  their  number  Is  so  great, 
or  their  conduct  Is  such,  as  to  Intimidate  and 
coerce  the  employes  into  quitting  their  em- 
ployment, or  others  from  seeking  employment, 
they  are  guilty  of  unlawful  acts,  and  will  be 
enjoined  from  a  continuance  of  them.  Some- 
times the  number  of  strikers  engaged  on  the 
patrol  may  be  so  great  that  those  Intended 
to  be  affected  by  the  demonstration  will  be 
intimidated  by  the  number  of  the  strikers  or 
their  sympathizers  without  special  overt  acts. 
The  courts  have  repeatedly  held  that  the 
assembling  of  strikers  around  the  establish- 
ment of  the  employer  in  such  numbers  as  will 
serve  as  a  menace  to  those  employed,  or 
the  keeping  of  patrols  in  front  of  or  about 
the  premises  of  the  employer,  accompanied 
by  violence  .or  any  manner  of  coercion  to 
prevent  others  from  entering  into  or  remain- 
ing in  his  service,  will  be  enjoined.  24  Cyc. 
835,  and  the  numerous  cases  cited  in  the 
note  to  the  text  While  there  is  some  refer- 
ence In  the  evidence  to  the  pickets  of  the 
strikers  having  spoken  to  some  employes,  the 
pleadings  and  evidence  do  not  make  a  dis- 
tinct Issue  of  a  combination  to  Injure  one  in 
his  business  or  trade  by  inducing  by  persua- 
sion Ills  employes  to  violate  existing  contracts 
of  employment,  to  the  irreparable  damage  of 
the  employer,  so  as  to  require  a  discussion  of 
such  a  claim  as  a  basis  for  injunction,  or  a 
decision  in  regard  to  it. 

It  is  a  penal  offense  in  this  state  to  attempt 
by  threats,  violence,  intimidation,  or  other 
unlawful  means  to  prevent  any  person  from 
engaging  In  any  lawful  employment,  or  to 
hinder,  by  such  means,  any  person  from  em- 
ploying laborers.  The  Penal  Code  sections  are 
as  follows:    Section  123:    "If  any  person  or 
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peraona,  by  threats,  violence,  Intimidation  or 
other  unlawful  means,  sliall  prevent  or  at- 
tempt to  prevent  any  person  or  persons  in 
this  state  from  engaging  in,  remaining  In  or 
performing  the  business,  labor,  or  duties  of 
any  lawful  employment  or  occupation,  such 
offender  or  offenders  shall  be  guilty  of  a  mis- 
demeanor." Section  124:  "If  any  person  or 
persons,  singly  or  together,  or  in  combina- 
tion, shall  conspire  to  prevent  or  attempt  to 
prevent  any  person  or  persons,  by  threats, 
violence,  or  intimidation,  from  engaging  in, 
remaining  in,  or  performing  the  business, 
labor,  or  duties  of  any  lawful  employment 
or  occupation,  such  offender  or  offenders  shall 
be  guilty  of  a  misdemeanor."  Section  125: 
"If  any  person  or  persons,  singly  or  by  con- 
spiring together,  shall  hinder  any  person 
or  persons  who  desire  to  labor  from  doing 
so,  or  hinder  any  person,  by  threats,  violence 
or  intimidation,  from  being  employed  as  a 
laborer  or  employ^,  such  offender  shall  be 
guilty  of  a  misdemeanor."  Section  126:  "If 
any  person  or  persons,  by  threats,  violence 
or  intimidation,  or  other  unlawful  means, 
shall  hinder  the  owner,  manager,  or  proprie- 
tor for  the  time  being  from  controlling,  using, 
operating,  or  working  any  property  in  any 
lawful  occupation,  or  shall  by  such  means 
hinder  such  person  from  hiring  or  employing 
laborers  or  employes,  such  offender  or  of- 
fenders shall  be  guilty  of  a  misdemeanor." 
But  a  court  of  equity  is  not  ousted  from  the 
exercise  of  Its  peculiar  functions  of  prevent- 
ing Irreparable  damage  merely  because,  in 
exercising  such  functions,  it  may  also  prevent 
the  commission  of  a  crime.  The  court  does 
not  interfere  to  prevent  the  commission  of 
crime,  although  that  may  Incidentally  result, 
but  it  exerts  its  force  to  prevent  individual 
property  from  destruction,  and  ignores  en- 
tirely the  criminal  feature  of  the  act  And 
Mr.  Pomeroy  (6  Pom.  Eq.  Jur.  619)  says  that 
"it  is  everywhere  the  rule,  following  the  gen- 
eral principle  in  equity,  that  where  there 
is  ground  for  equitable  interference,  as  where 
an  irreparable  injury  is  threatened  to  prop- 
erty, the  fact  that  the  act  is  also  a  crime  is 
not  a  reason  for  refusing  an  Injunction." 
This  principle  was  recognized  and  applied 
by  this  court  in  the  case  of  an  indictable 
nuisance.  Mayor  of  Columbus  v.  Jaques,  SO 
Oa.  506.  So  it  is  no  reply  to  the  Invocation 
of  the  equitable  remedy  to  prevent  irrepara- 
ble injury  to  property  that  the  acts  wlilch 
cause  the  damage  may  also  be  indictable. 

As  already  said,  members  of  a  labor  union, 
either  individually  or  as  an  association,  have 
no  right  by  force,  menace,  or  intimidation  to 
prevent  others  from  working  upon  such  terms 
as  they  are  willing  to  accept,  or  to  hinder  by 
such  means  any  person  from  employing  la- 
borers. In  many  cases  it  may  be  difficult  to 
draw  the  line  of  demarcation  between  in- 
timidation and  Inoffensive  persuasion.  In  a 
New  York  case  (Rogers  v.  Bvarts  [Sup.]  17 
N.  Y.  Supp.  264)  it  was  said:    "It  may  be 


Impossible  to  lay  down  a  general  rule  as  to 
wtiat  surrounding  circumstances  will  char- 
acterize persuasion  and  entreaty  as  intimida- 
tion. Each  case  must  probably  depend  upon 
its  own  surroundings.  But,  where  evidence 
presents  such  a  case  as  to  convince  the  court 
that  the  employ^  are  being  induced  to  leave 
the  employer  by  operating  upon  their  fears' 
rather  than  upon  their  Judgments  or  their 
sympathy,  the  court  will  be  quick  to  lend  its 
strong  arm  to  his  protection.  Rights  guar- 
anteed by  law  will  be  enforced  by  the  court, 
whether  invoked  by  employer  or  employe." 
The  very  word  "picket"  is  borrowed  from  tlie 
nomenclature  of  warfare,  and  is  strongly 
suggestive  of  a  hostile  attitude  towards  the 
individual  or  corporation  against  whom  the 
labor  union  has  a  grievance.  To  quote  Mr. 
Eddy:  "It  is  conceivable,  however,  that  a 
picket  entirely  lawful  might  be  established 
about  a  factory,  but  such  a  picket  would  go 
no  further  than  interviews  and  lawful  i>er- 
suBsion  and  inducement.  The  slightest  evi- 
dence of  threats,  violence,  or  intimidation  of 
any  character  ought  to  be  sufficient  to  con- 
vince court  and  Jury  of  the  unlawful  char- 
acter of  the  picket,  since  the  picket  under  tlie 
most  favorable  consideration  means  an  inter- 
ference between  the  employer  seeking  ena- 
ployte  and  men  seeking  employment."  1 
Eddy  on  Combinations,  {  639.  But  the  law 
does  not  forbid  employes  who  have  quit  their 
employer  from  using  legitimate  argument  to 
Induce  others  to  refrain  from  taking  their 
places.  The  current  of  authority  is  tliat  a 
court  of  equity  will  not  enjoin  employes  who 
have  quit  the  service  of  their  employer  from 
attempting  to  persuade,  by  proper  argument, 
others  from  taking  their  places,  so  long  as 
they  do  not  resort  to  intimidation  or  ob- 
struct the  public  thoroughfares.  Everett 
Waddy  Co.  v.  Richmond  Typographical  Un- 
ion, 105  Va.  188,  63  S.  E.  273,  6  !•.  R.  A.  (N. 
S.)  792 ;  Master  Builders'  Ass'n  v.  Domascio, 
16  Colo.  App.  25,  63  Pac.  782;  Christensen 
V.  Eellog  Switchboard  &  Supply  Co.,  110  HI. 
App.  61;  Cumberland  Glass  Mfg.  Co.  v.  Glass 
Bottle  Blowers'  Ass'n,  69  N.  J.  Eq.  49,  46 
Atl.  208;  Union  Pac.  R.  Co.  v.  Ruef  (C.  C.) 
120  Fed.  124;  Perkins  v.  Rogg,  11  Ohio  Dec 
585;  Nat.  Pro.  Ass'n  v.  Gumming,  170  N.  X. 
315,  63  N.  E.  369,  58  L.  R.  A.  135,  88  Am. 
St.  Rep.  648 ;  Gray  v.  Building  Trades  Coun- 
cil, 91  Minn.  171,  97  N.  W.  663,  63  L.  R.  A. 
753,  108  Am.  St.  Rep.  477. 

There  was  evidence  before  the  Judge  that 
certain  machinists  In  the  employment  of  the 
E.  Van  Winkle  Gin  &  Machine  Works  be- 
came dissatisfied  and  quit  their  employment. 
These  machinists  were  members  of  Atlanta 
Lodge  No.  1  of  the  International  Association 
of  Machinists.  The  appointed  agent  of  the 
local  lodge,  acting  for  and  in  behalf  of  the 
strikers,  demanded  of  the  E.  Van  Winkle  Gin 
&  Machine  Works  that  it  adopt  certain  rules 
for  the  conduct  of  its  business,  which  de- 
mand was  refused.    For  the  purpose  of  en-     i 
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forcing  tbelr  demand,  and  to  the  end  tbat 
their  former  employer  might  not  engage  men 
to  supply  their  places,  the  strikers  placed 
men  at  erery  approach  to  the  plant  of  the 
plaintiff  and  the  railway  stations  in  the  city 
of  Atlanta.  Tliere  were  from  fonr  to  tweire 
men  doing  "picket  duty."  These  pickets  ac- 
costed every  stranger  who  evinced  an  inten- 
tion to  enter  the  manufacturing  plant  of  the 
plaintiff  for  the  purpose  of  inducing  him 
to  abandon  any  intent  to  seek  employment 
with  the  E.  Van  Winkle  Works.  One  of  the 
pickets  suggested  to  a  new  man  that  "while 
living  and  doing  well  they  had  better  stay 
ont"  At  another  time  the  pickets,  after  en- 
deavoring to  induce  a  man  seeking  employ- 
moit  to  desist,  upon  his  seeming  reluctance 
to  yield  to  their  entreaties,  said  to  him: 
"God  damn  yon,  yon  will  have  to  get  ont 
anyway."  On  another  occasion  a  man  seek- 
ing employment  approached  an  employ^  of 
the  plaintiffs,  and  asked  to  be  directed  to  the 
plalntilTs  Shops.  This  employe  volunteered 
to  gnide  the  Inquirer,  when  one  of  the  strik- 
ers who  was  near  by  came  up  and  asked  the 
person  seeking  employment  if  he  was  a  ma- 
chinist, and,  upon  being  Informed  that  he 
was  a  machinist  looking  for  a  Job,  the  striker 
began  to  abuse  the  shop,  saying  it  was  a 
scab  shop,  and  to  curse  the  new  men  who  had 
gone  into  the  shops  to  take  the  places  of  the 
strikers,  calling  them  "damned  scabs."  The 
man  did  not  apply  for  a  Job.  These  and 
similar  threats,  and  the  constant  surveillance 
of  the  plant  by  the  pickets,  caused  other  de- 
partments of  the  plaintiff's  plant  to  shut 
down  for  lack  of  machinists.  At  this  Junc- 
tors of  affairs  the  defendants  were  restrain- 
ed by  a  temporary  order  from  interference 
with  the  plaintiffs  business;  and  after  the 
srant  of  the  restraining  order,  according  to 
the  testimony  of  the  superintendent,  "every- 
thing has  assumed  a  different  attitude,  and  a 
feeling  of  rest  and  confidence  has  taken  place 
which  did  not  exist  while  the  premises  were 
picketed."  The  quoted  remarks  of  the  strik- 
ers to  the  men  who  were  seeking  work  were 
more  than  a  peaceable  and  argumentative 
presentation  of  their  grievance.  The  lan- 
guage implied  a  tlireat  of  harm,  and  the 
warning  to  stay  out,  if  unheeded  might  be 
attended  with  hurtful  consequences.  The 
language  of  these  pickets  was  clearly  in- 
ttanldatlve,  and  tended  to  coerce  compliance 
with  their  request  not  to  work  for  the  plain- 
tiffs; and  there  was  no  error  in  enjoining 
BDch  conduct  The  form  of  the  injimctlon 
Is  perhaps  too  broad,  in  that  the  strikers  are 
enjoined  from  using  all  form  of  persuasion. 
As  we  have  pointed  out,  it  was  not  unlawful 
for  the  strikers  to  use  legitimate  argument 
and  moral  suasion  in  presenting  their  case 
to  those  who  offered  to  take  their  places,  so 
kmg  as  it  is  neither  coercive  and  intimidat- 
ing in  character.  In  affirming  the  Judgment, 
direction  is  giren  to  so  amend  the  decree  as 


to  make  it  accord  with  the  opinion  of  the 
court  in  this  particular. 

Judgment   affirmed,    with    direction.     All 
the  Justices  concur. 


PHILLIPS  V.  STATE. 
(Supreme  Conrt  of  Georgia.     Ang.   19,  1908.) 

1.  Cbiuinai.  Law— Plea  — Tbial  —  Instbdo- 
TiONS  —  Afflioabilitt  to  Eviokncx  — Aa- 
suuEo  Facts. 

The  defendant's  plea  of  not  guilty  put  in 
issue  every  material  allegation  in  the  bill  of  in- 
dictment charging  him  with  the  offense  of  mur- 
der; and,  it  not  appearing  that  the  defendant  ei- 
ther contended  or  admitted  that  the  homicide 
charged  was  a  crime,  and  there  being  facts  in 
evidence  from  which  the  Jury  would  nave  been 
authorized  to  find  that  the  killing  of  the  deceas- 
ed was  not  a  criminal  act,  it  was  error  for  the 
court  to  charge  the  Jury  as  follows:  "His  [re- 
ferring to  defendant]  contention  is  that  be  was 
not  present  at  the  time  of  the  homicide,  and 
that  he  did  not  kill  the  deceased.  His  conten- 
tion is  It  was  physically  Impossible  for  him  to 
liave  committed  the  crime,  as  oe  was  absent  from 
the  scene  of  the  crime." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  14,  Criminal  Law,  ((  686,  1764^1764.] 

2.  Samx. 

No  error,  except  tbat  pointed  out  in  the 
foregoing  headnote,  la  made  to  appear  in  any  of 
the  other  portions  of  the  charge  excepted  to,  nor 
in  any  of  the  rulings  of  the  court 
(SyUabns  by  the  Conrt) 

Error  from  Superior  Court,  Jasper  County ; 
H.  O.  Lewis,  Judge. 

Lon  Phillips  was  convicted  of  murder,  and 
he  brings  error.    Reversed. 

Greene  F.  Johnson,  for  plaintiff  in  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  and  Jno.  C.  Hart, 
Atty.  Gen.,  for  the  State. 

BECK,  J.  The  accused  was  tried  for  mur- 
der, convicted,  and  sentenced  to  life  imprison- 
ment The  homicide  occurred  at  a  gathering 
of  negroes,  and  was  committed  without  ap- 
parent motive,  according  to  the  evidence  for 
the  state,  though  there  Is  some  evidence  of 
a  previous  quarrel.  In  the  midst  of  the 
dance  several  negroes  began  shooting,  and 
the  accused  was  seen  to  shoot  at  short  range 
at  the  deceased,  who  ran  out  of  the  house, 
his  clothing  on  fire  from  the  discharge  of 
the  pistol.  Before  he  died  the  next  morning, 
he  stated  several  times  that  he  was  shot  by 
the  accused.  The  accused  endeavored  to  set 
up  an  alibi ;  witnesses  testifying  that  he  was 
not  in  the  bouse  when  the  shooting  occurred. 
He  excepts  to  the  court's  refusal  to  grant  him 
a  new  trial. 

The  motion  for  a  new  trial  contains  several 
grounds,  but  it  is  unnecessary  to  state  them 
in  detail,  as  we  place  the  reversal  of  the  Judg- 
ment upon  the  assignment  of  error  contained 
in  the  fifth  ground  of  the  motion ;  and  no  re- 
versible error  is  made  to  appear  in  the  ex- 
ceptions to  other  rulings  of  the  court,  nor  In 
other  exceptions  to  his  instructions  given  to 
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the  jury.  Tbe  fifth  ground  of  the  motion  fox 
a  new  trial  is  as  follows:  "Because  the 
court  erred  In  charging  the  Jury  as  follows: 
'His  [referring  to  the  defendant]  contention  Is 
that  he  was  not  present  at  the  time  of  the 
homicide,  and  that  he  did  not  kill  the  deceas- 
ed. His  contention  Is  It  wag  physically  im- 
possible for  him  to  have  committed  the  crime, 
as  he  was  absent  from  the  scene  of  the  crime' 
— said  charge  being  erroneous  for  the  reason 
that  It  did  not  correctly  state  the  contention 
of  the  defendant,  and  misstated  said  conten- 
tion by  then  and  there  assuming  in  said  in- 
struction that  the  defendant  admitted  that 
a  homicide  had  been  committed,  and  that  the 
same  was  a  crime,  when  neither  in  his  state- 
ment to  the  Jury  nor  at  any  other  time  during 
the  progress  of  the  trial  did  the  defendant 
make  such  an  admission,  but,  on  the  other 
hand,  by  his  plea  of  not  guUty  put  in  issue 
every  material  fact  necessary  to  be  proved  by 
the  state  in  order  to  show  that  the  defendant 
was  guilty  of  the  murder  of  the  deceased. 
One  of  these  facts  was  that,  when  the  deceas- 
ed died,  a  homicide  had  been  committed,  and 
another  of  these  facts  was  that  such  homicide 
constituted  a  crime  under  the  laws  of  the 
state  of  Georgia.  The  defendant  admitted 
neither  fact;  and  it  was  error  for  the  court 
to  thus  misstate  the  defendant's  contention 
by  assuming  that  the  defendant  admitted 
facts  which  he  had  put  in  issue  and  of  which 
he  professed  the  utmost  Ignorance."  This 
charge  was  erroneous,  in  that  It  assumes  that 
the  defendant  admits  or  contends  that  the 
killing  of  the  deceased  was  a  crime.  By  bis 
plea  to  the  indictment  the  defendant  put  in 
issue  every  material  allegation  in  the  indict- 
ment. It  put  In  Issue  both  the  fact  of  the 
killing  of  the  deceased,  and  also  the  charge 
that  such  killing  was  an  offense  against  the 
laws  of  the  state.  While  the  evidence  intro- 
duced both  by  the  state  and  the  defendant 
showed  that  the  homicide  had  been  commit- 
ted, some  of  the  evidence  Introduced  was  of 
such  a  character  as  to  leave  open  the  question 
for  determination  by  the  jury  whether  the 
killing  was,  in  fact,  a  crime.  One  Walker, 
who  was  sworn  as  a  witness  for  the  defend- 
ant, testified  that  he  was  In  the  house  at  the 
time  of  the  shooting  which  resulted  in  the 
death  of  the  person  alleged  to  have  been 
killed.  This  witness  described  the  shooting 
and  the  circumstances  thereof.  He  stated 
that  at  the  time  of  the  shooting  there  was  "a 
crowd  in  the  house.  Bight  In  front  of  the 
fireplace  stood  Tom  Thompson,  Will  Benton, 
Sam  Barber  [the  deceased],  and  Charlie  Ben- 
ton. Benton  and  Barber  were  killed.  Tom 
Thompson  fired  the  first  shot,  and  I  walked 
up  to  him  and  said,  "Tom,  put  that  pistol  up,' 
and  patted  bbn  on  the  shoulder,  and,  when  I 


did  that,  he  fired  his  pistol  right  straight  up 
through  the  top  of  the  house.  Thompson  fir- 
ed first  Charlie  and  Sam  [the  deceased]  and 
Tom  and  Will  went  to  shooting.  They  com- 
menced shooting  all  around.  It  looked  to  me 
like  the  whole  house  was  shooting.  I  back- 
ed up  against  the  side  of  the  bouse,  and  stood 
there  until  the  thing  was  over.  There  were 
about  16  holes  in  the  bouse  that  I  could  see. 
•  •  •  I  did  not  see  Sam  when  he  was 
shot  There  was  so  much  smoke  I  lost  sight 
of  all  the  shooting."  Taking  this  evidence  as 
true,  the  Jury  would  have  been  authorized  to 
find  that  without  other  provocation  than  the 
fact  that  some  one  in  the  room  had  fired  a 
shot  straight  up  in  the  roof  of  the  bouse,  the 
deceased  began  shooting  "all  around  him." 
Now,  If  the  defendant  was  one  of  the  persons 
who  was  around  him  and  was  apparently  in 
danger  of  being  shot  by  the  deceased,  we 
could  not  say  as  a  matter  of  law  that  he 
would  have  been  guilty  of  a  felonious  shooting 
if  he  had,  in  the  face  of  such  apparent  dan- 
ger, shot  and  killed  the  deceased;  or  if  the 
defendant  himself  was  not  present  In  the  cir- 
cle of  those  who  were  around  Sam  Barber 
when  he  began  shooting.  If  some  one  else  in 
the  crowd  of  those  surrounding  Barber  at  the 
time  he  began  his  fusilade  fired  upon  Barber 
and  killed  him  In  order  to  put  an  end  to  his 
mad  conduct  which  apparently  put  In  Jeopar- 
dy the  life  of  every  person  In  the  room,  it 
could  not  be  said  that  such  killing  was  a 
crime.  Hence  It  was  error  for  the  court  to 
assume  in  the  charge  to  the  Jury  that  a  crime 
had  been  committed.  That  question  should 
have  been  left  to  the  Jury.  Of  course,  the 
Jury  would  have  had  the  right  to  disbelieve 
the  witness  Walker,  and  to  believe  the  testi- 
mony Introduced  by  the  state,  which  tended 
to  show  that  the  killing  was  wanton  and  un- 
provoked murder.  But  they  should  have  been 
allowed  to  pass  upon  that  question  without 
being  Infiuenced  one  way  or  the  other  by  any 
expression  upon  the  part  of  the  court  In  his 
instructions  to  them,  which  contained  an  Inti- 
mation that  the  killing  was  a  crime. 

The  use  of  the  word  "homicide"  in  the  ex- 
tract from  the  charge  quoted  was  not  error, 
the  defendant  having  introduced  evidence 
showing  that  some  one  had  shot  the  deceased ; 
and  the  Judge  certifies  that  there  was  no  con- 
tention that  there  was  not  a  homicide.  Jones 
V.  State,  130  Ga.  274,  80  S.  E.  840.  Still  we 
think  it  would  be  better  in  such  cases,  so  long 
as  the  defendant  does  not  admit  that  a  hom- 
icide had,  as  a  matter  of  fact  heen  commit- 
ted, for  the  court  to  submit  that  question  to- 
gether with  all  the  other  questions  of  fact  to 
the  Jury  for  their  determination. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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PARROTT  et  al.  v.  BARRETT  et  al. 

(Sopreme  Conrt  of   South  Carolina.     Sept.  7, 
1908.) 

L  Pawitioh  —  Review  —  FotatuuLTion  of 
SCHUCC  OF  Pabtition  bt  Sdfbems  Coubt. 
The  Supreme  Court,  in  remanding  a  parti- 
tion proceeding  for  an  erroneous  rule  of  valua- 
tion of  tlie  propert;^  partitioned,  may  formulate 
a  sclieme  of  partition  of  the  lands,  as  a  direc- 
tion to  the  lower  court,  which  must  be  carried 
out,  and  not  treated  as  a  mere  suggestion. 
2.  Same  —  Valuatioic  of  Pbofestt  —  Oteb- 

TBBOW  OF  RETDBN  of  APPBAI8EB8. 

In  order  to  overthrow  the  valuation  made 
by  commissioners  in  partition  proceedings,  it 
mast  be  shown  that  it  is  so  grossly  incorrect 
and  une9ual  as  to  justify  an  inference  that  the 
commissioners  acted  from  an  nnfair  and  im- 
proper motive. 
8.  Same. 

Where  commissioners  in  partition,  selected 
by  the  parties,  were  men  of  experience,  intelli- 
(eoce,  and  character,  who  viewed  the  premises, 
and  were  unanimous  in  their  conclusion,  and 
there  is  nothing  to^sbow  that  their  action  was 
inflnenced  by  any  unfair  or  improper  motives, 
their  valuation  should  be  sustained,  thongh  some 
of  the  witnesses  differed  from  the  commissioners 
18  to  tlie  valuation. 

1.  Sake— Right  to  Sell  Land  on  Bid  Hiob- 
EB  Thar  Valuation  of  Comkibbionebb. 

Tlie  general  rale  that,  where  land  is  recom- 
oended  by  commissioners  to  be  divided  among 
parties  to  a  partition  suit  by  metes  and  bounds 
at  a  certain  valuation,  a  party  dissatisfied  with 
the  valuation  may  bring  toe  property  to  sale  by 
making^  and  securing  a  bid  for  a  material  ad- 
TSDce  in  price  over  the  value  assigned  by  the 
commissionerB  does  not  apply,  where  the  Su- 
preme Court  in  remanding  the  cause  on  appeal 
directed  a  scheme  of  partition  which  did  not  con- 
template a  sale  of  the  land,  but  instead  provided 
for  assessments  on  different  parcels,  if  necessary 
for  equality. 
5.  Same;— DcTY  of  Judse  to  View  Pbemibeb. 

There  being  no  statute  requiring  a  presid- 
ing judge  in  a  partition  suit  to  view  the  prem- 
ises, his  refusal  to  do  so  is  not  error. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  R.  W.  Memmlnger,  Judge. 

PartlUon  by  Nettie  F.  Parrott  and  others 
against  George  McD.  Barrett  and  others. 
From  a  decree  confirming  tlie  return  of  ap- 
praisers with  modifications,  both  parties  ap- 
peal.   Afllnned. 

A.  B.  Stuckey  and  Geo.  Johnstone,  for  ap- 
pellants. Lee  &  Molse  and  Haynsworth  & 
Haynswortti,  for  respondents. 

JONES,  J.  Tills  is  an  action  for  tbe  par- 
tition of  a  tract  of  8S9  acres  of  land  In  Lee 
county,  formerly  belonging  to  James  Rem- 
bert,  wbo  died  in  1858  devising  the  same  to 
his  daughter  Jane  Barrett  for  life,  and  at 
her  death  "to  the  heirs  of  her  body  who  may 
be  living  at  the  time  of  her  death  share  and 
share  alike  to  them  and  their  heirs  forever." 
Jane  Barrett,  tbe  life  tenant,  died  in  1901. 
Id  1874  she  and  her  children,  Charles,  Eliza- 
beth, George,  Caleb,  Samuel,  Albertus,  and 
Martha  made  among  themselves  a  partition 
of  said  land  in  accordance  with  a  plat  made 
by  S.  M.  Boykln,  surveyor,  in  1870.  In  the 
division  tract  No.  6,  containing  168%  acres, 
was  assigned  to  Jane  Barrett,  life  tenant, 
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tracts  Noa.  1  and  8,  containing  106^  acres, 
were  set  apart  to  Charles  S.  Barrett,  and 
other  tracts  were  allotted  to  the  other  chil- 
dren, and  possession  was  taken  by  the  re- 
spective parties.  Charles  Barrett  died  in 
1880,  before  tbe  death  of  the  life  tenant.  In 
July,  1901,  soon  after  the  death  of  the  life 
tenant,  the  plaintiffs,  who  are  children  of 
Charles  Barrett,  brought  this  action  against 
the  defendants,  wbo  are  children  of  Jane 
Barrett  or  their  privies  or  successors  In  In- 
terest, for  the  partition  of  said  original  tract 
according  to  the  said  will  of  ;rames  Rem- 
bert  On  the  former  appeal  In  this  case  (70 
S.  C.  20B,  49  8.  E.  663)  this  court  sustained 
the  construction  of  said  will  made  by  Judge 
Gage,  holding  that  the  plaintiffs,  as  grand- 
children of  Jane  Barrett,  answered  the  de- 
scription of  heirs  of  her  body  at  the  time 
of  her  death,  and  that  each  of  said  grand- 
children, taking  per  capita  and  not  per 
stirpes,  was  entitled  to  one-tenth  of  the  land 
in  question.  The  court  also  held  that  the 
partition  of  1874  was  not  binding  on  plain- 
tiffs, as  they  were  not  parties  thereto,  but 
that  such  partition  was  binding  among  all 
the  parties  to  It.  Hence,  in  tbe  effort  to  do 
practical  justice  to  all  partlea,  the  court 
sought,  not  only  to  preserve  the  right  of 
plaintUTs,  but  also  to  preserve,  as  far  as 
consistent  therewith,  the  status  arising  under 
the  partition  of  1874,  and  adopted  as  a 
scheme  for  partition  the  plan  outlined  in  the 
following  extract  from  the  opinion  of  the 
court:  "In  the  settlement  of  this  case  the 
court  is  disposed,  as  far  as  possible  consist- 
ent with  plaintiffs'  rights,  to  preserve  the 
possession  of  defendants  or  their  privies  of 
the  parcels  set  apart  to  them  in  said  parti- 
tion, as  they  are  bound  as  among  themselves 
to  abide  by  the  same.  The  court,  however, 
is  not  quite  satisfied  with  the  rule  adopted 
by  the  circuit  court  in  holding  that  each 
acre  is  practically  as  good  as  another,  and 
in  making  one  acre  the  unit  of  value,  as  the 
testimony  is  very  meagre  on  the  subject  We 
therefore  think  that  each  parcel,  as  set  apart 
in  the  partition  of  1874,  should  be  valued  by 
appraisers  appointed  for  that  purpose,  and 
that  plaintiffs  should  first  be  allotted  tracts 
1  and  3,  now  occupied  by  them,  then  to  the 
extent  necessary  give  them  four-tentlis  of  tbe 
value  of  the  whole  889  acres.  They  should 
be  allotted  from  tract  No.  5,  containing  168^^ 
acres;  then  if  this  be  still  insufficient,  any 
deficiency  remaining  should  be  made  up  to 
them  by  an  assessment  for  equality  of  parti- 
tion upon  each  parcel  assigned  to  defend- 
ants in  the  partition,  in  the  proportion  which 
the  value  of  their  respective  parcels  bears 
to. said  deficiencies,  to  be  paid  by  defendants 
or  their  privies,  within  such  reasonable  time 
as  the  circuit  court  may  fix,  and  in  default 
of  such  payment  plaintiffs  to  have  leave  to 
apply  to  the  circuit  court  for  proper  relief. 
After  plaintiffs  shall  have  thus  received  four- 
tenths  of  the  whole  tract  of  889  acres,  the 
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defendants  shall  be  entitled  to  tbe  parcels  re- 
spectively assigned  to  them  In  said  parti- 
tion. If  the  whole  tract  No.  6  be  not  re- 
quired to  give  plaintiffs  four-tenths  of  tbe 
889  acres,  the  remainder  should  be  parti- 
tioned according  to  law  among  the  defend- 
ant children  of  Jane  Barrett  The  judgment 
of  this  court  Is  that  the  decree  of  the  circuit 
court  is  modified  In  the  particulars  named, 
and  the  cause  is  remanded  for  such  farther 
proceedings  as  may  be  necessary  to  carry  oat 
the   ylewB  above  mentioned." 

Thereafter  a  writ  of  partition  was  directed 
to  five  commissioners,  appointed  as  required 
by  the  statute,  containing  instructions  in  ac- 
cordance with  the  language  of  the  court 
above  quoted.  The  commissioners  made  re- 
turn, showing  their  valuation  of  each  parcel  of 
the  land  as  partitioned  in  1874,  and  allotted 
to  the  defendants  or  their  privies  the  several 
parcels  which  they  then  received.  They  al- 
lotted to  plaintiffs  parcels  1  and  3.  This 
left  a  deficiency  In  value  of  |10,051.50,  to 
supply  which  resort  was  had  to  tract  No.  5 ; 
this  tract  containing  168^  acres,  valued  at 
|60  per  acre,  amounting  to  |10,110,  which  ex- 
ceeded plaintiffs'  shares  by  only  $58.50,  less 
than  the  estimated  value  of  a  single  acre. 
Plaintiffs  sought  to  have  their  shares  allotted 
in  kind,  and  to  be  allowed  to  pay  the  differ- 
ence, $58.60,  into  court,  and  take  the  whole 
tract  The  commissioners,  however,  report- 
ed that  it  would  be  Impracticable  to  so  divide 
No.  S  as  to  give  plaintiffs  and  defendants 
their  resi)ectlve  shares  therein,  without  mani- 
fest Injustice  to  the  rights  of  the  parties, 
and  so  recommended  the  sale  of  tract  No.  5 
at  public  outcry,  at  a  price  not  less  than 
$60  per  acre,  and  a  division  of  the  proceeds 
according  to  the  rights  of  the  parties.  The 
plaintiffs  attacked  the  return  of  the  commis- 
sioners, and  under  an  order  of  reference  by 
Judge  Watts,  much  testimony  was  taken  on 
both  sides.  Plaintiffs  farther  submitted  bids, 
with  security  for  same,  on  all  lands  assigned 
to  the  defendants,  at  a  materially  higher 
valuation  than  that  fixed  by  the  commis- 
sioners, and  also  offered  to  subject  the  whole 
land  to  sale,  including  tracts  Nos.  1  and  3 
assigned  to  them.  Defendants  also  sought 
to  bring  tract  No.  6  to  sale,  by  tendering  se- 
cured bid  of  an  advance  of  $10  per  acre. 
Judge  Memminger  affirmed  the  report  of  the 
commissioners,  except  as  to  their  recommen- 
dation for  the  sale  of  tract  No.  5.  As  to  this 
matter,  he  held  that  the  difference  in  valua- 
tion was  so  trifling  that  it  would  be  unjust 
to  sell  the  land  when  plaintiffs  had  indicat- 
ed a  willingness  to  pay  the  difference  to  the 
defendants  and  take  the  land  in  kind.  He 
accordingly  decreed  that  plaintiffs  pay  the 
said  difference  and  take  tract  No.  5. 

Responding  to  plalntifTs  exceptions  we 
hold: 

1.  That  the  circuit  court  was  correct  in 
construing  the  ophiion  of  this  court  on  the 
former  appeal  as  formulating  a  scheme  of 
partition  of  said  lands  as  a  direction  of  the 


court  and  not  as  a  mere  suggestion.  It  is 
within  the  unquestionable  power  of  a  court 
of  chancery  to  do  this  in  the  administration 
of  Justice  and  equity  to  all  concerned.  It  is 
of  little  consequence  whether  the  persons 
named  In  the  writ  be  called  "appraisers"  or 
"commissioners" ;  their  duties  were  prescrib- 
ed in  the  writ  embodying  the  directions  of 
the  court  Among  these,  they  were  directed 
to  make  appraisement  or  valuation,  with  a 
view  to  assessment  for  equality  of  partition. 
If  necessary,  and  to  allot  to  defendants  the 
parcels  taken  by  them  in  the  partition  of 
1874,  and  to  plaintiffs  the  parcels  received  by 
their  father  in  said  division,  and  to  resort 
first  to  tract  No.  5  in  allotting  to  plaintiffs 
their  four-tenths  interest  in  the  property. 

2.  The  e(»tabli8hed  rule  is  that  In  order  to 
overthrow  the  valuation  made  by  commis- 
sioners In  partition,  it  must  be  shown  that 
it  is  so  grossly  Incorrect  and  unequal  as  to 
Justus  an  inference  that  the  commissioners 
acted  from  an  unfair  and  Improper  motive. 
Aldrleh  v.  Aldrich,  76  S.  C.  369,  55  S.  E. 
887,  117  Am.  St  Rep.  909;  Allen  v.  Allen, 
76  S.  C.  499,  67  S.  E.  549;  Bowen  v.  True, 
79  8.  C.  394,  60  S.  E.  943.  After  careful  re- 
view of  the  testimony,  we  are  content  to 
leave  undisturbed  the  conclusion  of  the  cir- 
cuit court  sustaining  the  valuations  made  by 
the  commissioners.  The  commissioners  were 
selected  by  the  parties,  were  men  of  ex- 
perience, intelligence,  and  character,  viewed 
the  premises,  and  were  unanimous  in  their 
conclusion.  There  is  nothing  to  show  that 
their  action  was  influenced  by  any  unfair 
or  Improper  motive.  Quite  a  number  of  wit- 
nesses differed  from  the  commissioners  in 
their  opinion  as  to  the  valuations,  but  quite 
a  number  agreed  wKh  the  commissioners. 
As  declared  in  Aldrich  v.  Aldrich,  supra:  "It 
is  a  matter  of  common  knowledge  that  men 
of  experience  may  honestly  differ  as  to  the 
value  of  land.  So  long,  therefore,  as  tbe 
valuation  of  the  commissioners  can  be  ac- 
counted for  on  this  ground,  it  should  be  eas- 
tained,  and  it  is  not  sufficient  to  overthrow 
a  valuation  by  commissioners  merely  to  show 
that  In  the  opinion  of  other  honest  and  ex- 
perienced men,  the  true  value  is  higher  or 
lower  than  that  made  by  tbe  commissioners 
under  oath." 

3.  Tbe  plaintiffs  conrtend,  under  the  doc- 
trine of  Moore  V.  Williamson,  10  Rich.  Eq. 
323,  73  Am.  Dec.  93,  that  having  made  and 
secured  a  bid  at  a  material  advance  in  price 
over  the  value  assessed  by  the  commlsslouers 
as  to  tracts  other  than  No.  5,  the  court  shonld 
have  ordered  a  sale  of  the  tracts  allotted  to 
the  defendants.  The  rale  stated  in  Moore  v. 
Williamson  is  approved  as  a  general  rule, 
and  its  application  may  prove  useful  and 
salutary  In  preventing  any  gross  Injustice  in 
making  partition.  In  that  case  the  commis- 
sioners made  return  that  the  land  could  not 
be  divided  among  the  parties  in  Interest  by 
metes  and  bounds  without  manifest  injury  to 
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an  the  parties.  They  tbea  appralaed  the  land 
at  a  certain  sum  per  acre,  amounting  to  about 
$3,000,  and  recommended  that  It  be  vested  in 
one  of  the  parties,  Mrs.  Williamson,  at  that 
raluation,  for  reasons  stated  by  them.  Belk, 
one  of  the  parties  In  interest,  made  an  offer 
to  make  the  land  bring  |500  more  than  the 
valoatlon.  If  exposed  to  sale.  Whereupon 
Chancellor  Dargan  ordered  the  land  to  be 
sold,  holding  Belk  as  bidder  corresponding 
to  the  amount  of  his  offer.  On  appeal  this 
judgment  was  affirmed.  The  court,  speaking 
by  Chancellor  Johnston,  said:  "A  party,  dis- 
satisfied with  the  rate  at  which  land  Is  re- 
commended to  be  assigned  to  another  party, 
may  shake  the  proposed  assignmeat,  and 
bring  the  property  to  sale  by  making  and  se- 
curing a  bid  for  a  material  advance  in  price 
over  the  value  assigned  by  the  commissioners. 
The  court  would  not  attend  to  an  insignifi- 
cant advance,  since  such  a  practice  would 
tend  to  hang  np  cases  indefinitely,  without 
sensibly  promoting  the  Justice  of  cases;  but 
irbenever  the  advance  is  for  the  substantial 
benefit  of  all  the  parties  Interested  in  the 
partition,  the  court  is  bound  to  attend  to 
it."  That  was  a  case  in  which  Justice  to  all 
parties  concerned  required  a  sale  of  the  prop- 
erty, becaose  a  partition  by  metes  and  bounds 
conid  not  be  made.  As  correctly  held  by 
Indge  Menuninger,  the  doctrine  of  Moore  v. 
Williamson  is  not  applicable  to  the  peculiar 
sitnation  In  this  case.  The  scheme  of  parti- 
tion directed  was  intended  to  harmonize,  as 
far  as  possible,  with  the  division  by  metes 
and  bounds  already  had  among  the  defend- 
ants, and  did  not  contemplate  a  sale  of  the 
parcels  assigned  to  defendants  in  1874,  but 
contemplated  an  assessment  thereon,  if  neces- 
sary for  equality,  so  as  not  otherwise  to 
disturb  their  poasesslon. 

4.  In  this  connection  we  may  consider  the 
defendants'  exceptions  to  the  refusal  of 
Judge  Memminger  to  bring  tract  No.  5  to 
sale  because  of  their  secured  bid  to  make 
that  tract  bring  at  least  $70  per  acre,  or  $10 
per  acre  more  than  the  valuation  of  the  com- 
missioners. The  contention  of  the  defend- 
ants is  that,  while  Moore  v.  Williamson  has 
no  application  with  respect  to  the  question 
of  bringing  to  sale  the  tracts  assigned  to  de- 
fendants, it  has  application  with  respect  to 
tract  No.  5.  The  writ  in  partition,  issued 
nnder  the  order  of  Judge  Klugh,  directed  the 
commissioners,  after  allotting  tracts  1  and 
3  to  plaintiffs,  to  allot  to  plaintiffs  from  tract 
No.  5,  and  further  directed  that.  If  the  whole 
of  tract  No.  5  be  hot  required  to  give  plain- 
tiffs their  four-tenths  of  the  whole,  "then 
yon  shall  allot  unto  plaintiffs  so  much  of 
tract  No.  5  as  may  be  necessary  to  give  un- 
to plaintiffs  their  said  four-tenths  of  the 
whole  880  acres,  and  you  will  then  allot  and 
divide  the  remainder  of  said  lot  No.  5 
amongst  the  defendants,  etc. ;  or,  In  case  you 
find  that  such  remainder,  if  any,  cannot  be 
fairly  and  folly  divided  amongst  the  last- 
named  six  defendants  without  Injury  to  the 


wiiole  or  one  or  more  of  them,  you  can  recom- 
mend a  sale  of  such  remainder,  and  the  pro- 
ceeds shall  be  equally  divided  amongst 
them."  No  exception  has  been  taken  to  the 
directions  contained  In  the  writ.  It  thus 
appears  that  plaintiffs  were  to  receive  the 
remainder  of  their  share  in  kind,  and  that 
no  sale  of  any  i)ortion  of  tract  No.  5  was 
contemplated,  except  as  to  such  portion  there- 
of as  stiould  remain  after  allotment  to  plain- 
tiffs. It  would  seem  to  be  inequitable  in 
this  partition  to  permit  defendants  to  bring 
tract  No.  B  to  sale  and  deny  to  plaintiffs  the 
privilege  of  bringing  to  sale  the  tracts  al- 
lotted to  defendants.  Defendants  are  un- 
willing to  accept  plaintiffs'  proposition  to 
bring  all  of  the  tracts  to  sale.  In  this  con- 
nection we  may  say  that  we  also  approve 
the  action  of  the  circuit  court,  to  which  de- 
fendants take  exception.  In  allotting  the 
whole  of  lot  No.  6  to  plaintiffs,  subject  to 
their  paying  to  defendants  |58.50,  the  dif- 
ference in  value  between  their  appraised  in- 
terest and  the  appraised  value  of  the  whole 
tract  This  affects  a  practical  partition  in 
'kind  on  the  basis  of  the  approved  valuation 
of  the  oommissiouers,  and  in  harmony  with 
the  directions  of  this  court 

6.  Plaintiffs' ~  remaining  exceptions  do  not 
call  for  any  extended  notice.  E<xceptlon  1 
complains  of  the  refusal  of  Judge  Memmin- 
ger to  visit  and  view  the  premises  before 
making  his  decree.  The  Judge  stated,  as  a 
reason  for  his  refusal,  that  be  had  neither 
knowledge  nor  experience  with  reference  to 
the  value  of  agricultural  lands,  and  that  if 
he  should  visit  the  lands,  he  would  probably 
not  know  anything  more  as  to  their  value  for 
farming  purposes  than  at  present  before 
visiting  them,  but  that,  if  he  found  himself 
unable  to  reach  a  decision  without  inspect- 
ing the  land,  he  might  consent  to  do  so.  We 
know  of  no  law  which  makes  it  the  duty  of 
the  court  to  view  the  premises  in  partition 
proceedings.  Civ.  Code  1902,  |  2950,  pro- 
vides that  the  Jury,  at  the  request  of  either 
party,  may  be  taken  to  view  the  place  or 
premises  relating  to  the  contest,  when  it  ap- 
pears to  the  court  that  such  view  is  neces- 
sary to  a  Just  decision;  but  In  Bodle  v.  Ry. 
Co.,  66  S.  C  815,  44  S.  B.  943,  where  the 
Jury  Informed  the  Judge  that  a  visit  to  the 
place  would  not  benefit  them.  It  was  held  to 
be  wholly  within  the  discretion  of  the  Judge 
whether  he  would  send  the  Jury  to  view  the 
place.  For  greater  reason,  U  there  is  no  stat- 
ute requiring  the  Judge  to  view  the  premises, 
it  is  not  error  to  decline  to  do  so.  A  far 
more  serious  question  would  have  arisen  If 
the  Judge  had,  at  the  mere  request  of  one 
party,  viewed  the  premises,  and  Interposed 
his  opinion,  formed  upon  such  view,  against 
the  opinion  o^  those  specially  charged  with 
that  duty. 

6.  The  failure  of  the  circuit  court  to  make 
an  order  substituting  A.  B.  Stuckey  in  place 
of  Nettie  F.  Parrott,  who,  since  the  commeni«- 
ment  of  this  action,  conveyed  her  Interest  to 
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Charleton  8.  Barrett,  wbo  afterwards  con- 
veyed one-bait  thereof  to  A.  B.  Stnckey,  was 
a  mere  Inadvertence.  Tbe  record  at  folio  91 
shows  that  sach  an  order  was  directed  to 
be  made,  and  that  the  trial  proceeded  as 
thoagb  the  order  bad  been  formally  signed. 
If  deemed  necessary  such  an  order  may  be 
formally  made  after  remand  to  the  circuit 
court.  With  respect  to  the  substitution  of 
tbe  devisees  of  the  defendant  Elizabeth  3. 
James,  wbo  died  after  the  commencement  of 
tbe  action,  the  appellants  are  under  a  misap- 
prehension, as  It  appears  by  reference  to 
folio  445  of  the  record  that  such  an  order 
was  made. 

The  exceptions,  both  of  plalntlCTs  and  de- 
fendants, are  overruled,  and  the  Judgment 
of  the  clrcnit  court  is  afllrmed. 

WOODS,  J.  I  concur,  on  the  ground  that 
the  Judgment  of  the  Supreme  Court  In  the 
former  appeal  required  actual  partition  of 
the  land,  according  to  the  scheme  therein 
laid  down.  But  for  this,  I  think  the  par- 
ties would  have  the  right  to  bring  the  several 
tracts  of  land  to  a  sale,  by  giving  adequate 
assurance  to  the  court  that  they  would  bid 
more  at  the  sale  than  the  assessed  value, 
under  the  rule  laid  down  in  Moore  v.  Wil- 
liamson, 10  Rich.  Eq.  323,  73  Am.  Dec.  98. 


JOHNSON  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.     Sept  2, 
1908.) 

I-  Damaoks— "Mental  Anouish"— "Mentai, 
Sxtppebing"— What  Constitutes. 

Mental  an^ish  or  suffering,  as  nsed  in  the 
statute  authorizing  a  recovery  of  damages  for 
mental  anguish  or  suffering,  means  distress  or 
seriGus  pain  as  distinguished  from  annoyance, 
regret,  or  vexation.  Mental  anguish  is  intense 
mental  suffering. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  4475.] 

-  Death 

■Mental 


2.  Tbleobaphs  and  Telephones 
Messaob  —  Neoliqent  Delivebt 
Anguish. 

While  mental  anguish  or  suffering  will  be 
presumed  in  case  of  a  telegraph  company's  fail- 
ure to  deliver  a  death  message,  by  which  the 
addressee  is  deprived  of  receiving  or  bestowing 
the  ministrations  of  husband  or  wife,  father, 
mother,  brother,  sister,  grandparent,  and  grand- 
child, and  is  deprived  of  attending  their  funeral 
rites,  no  such  presumption  obtains  in  the  case  of 
more  distant  relatives,  such  as  uncle,  aunt,  niece, 
nephew,  and  cousin,  with  reference  to  whom 
it  must  affirmatively  appear  from  the  evidence 
that  special  relations  of  tenderness  and  affection 
existed  between  them  and  deceased  of  which  the 
telegraph  company  had  notice,  in  order  to  entitle 
them  to  recover  for  mental  anguish. 
Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County ;  C.  Q.  Dantzler,  Judge. 

Action  by  Mary  Johnson  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded. 


Geo.  H.  Fearons,  J.  H.  Marlon,  and  Evans 
ft  FInley,  for  appellant.  A.  L.  Gaston,  for 
respondent 

WOODS,  J.  The  following  telegram,  in- 
tended for  the  plaintiff,  was  delivered  to  tlie 
defendant's  agent  on  3d  August,  1906,  at 
Hudson,  N.  C:  "Miss  Mary  Johnson,  near 
Sou.  Dept,  Chester,  S.  C.  Aille  dead.  Bring 
here  tomorrow.  Answer  whether  you  can 
come.  S.  J.  Smith."  Allie  was  the  wife  of 
tbe  sender  and  the  first  cousin  of  the  plain- 
tiff. Tbe  telegram  was  not  delivered  till 
August  6th,  and  negligence  on  the  part  of  the 
agent  at  Chester  in  not  making  proper  ef- 
forts to  find  tbe  addressee  was  admitted. 
The  plaintiff  recovered  Judgment  for  $150 
for  mental  anguish  and  suffering  In  being 
deprived  of  the  privilege  of  attending  the 
funeral  of  wblcb  the  telegram  was  Intended  to 
give  notice. 

Tbe  single  question  made  by  the  appeal 
arises  from  the  refusal  of  the  circuit  Judge 
to  charge  tbe  following  requests:  "The  court 
charges  that  where  a  party  is  deprived  of  at- 
tending a  funeral  by  reason  of  delay  in  tbe 
delivery  of  the  telegram,  and  the  relation- 
ship between  such  party  and  tbe  deceased  to 
whom  the  telegram  relates  Is  that  of  first 
cousin,  proof  of  such  relationship  Is  not  of 
itself  sufllcient  to  raise  a  presumption  of 
mental  anguish,  and.  In  order  to  enable  such 
party  to  recover  damages  for  mental  anguish 
on  account  of  such  deprivation,  it  must  af- 
firmatively appear  from  the  evidence  that 
special  relations  of  tenderness  and  affection 
existed  between  tbe  plaintiff  and  tbe  deceas- 
ed, and  that  at  the  time  the  message  was  ac- 
cepted by  the  telegraph  c<Hnpany  for  trans- 
mission and  delivery  adequate  notice  was 
given  the  company  of  such  special  relations." 
In  Butler  v.  Telegraph  Co.,  77  S.  C.  148,  57 
S.  E.  757,  the  question  being  as  to  the  pre- 
sumption of  mental  anguish  or  suffering  of 
one  who,  upon  the  occasion  of  the  death  of 
his  wife,  was  deprived  of  the  presence  of  his 
brotber-ln-law  In  his  hours  of  sorrow,  tbe 
court  laid  down  these  propositions:  "(1)  Tbat 
a  plaintiff  can  only  recover  such  damages  as 
are  the  direct  and  proximate  result  of  a 
wrongful  act  on  the  part  of  the  defendant 
(2)  That  mental  anguish  by  a  brother-in-law 
may  be  the  result  naturally  and  reasonably 
to  be  anticipated  from  the  failure  to  deliver 
a  telegram,  but  there  Is  no  presumption  that 
such  Injury  has  been  sustained.  (3)  That,  It 
In  the  particular  case  one  related  merely  by 
affinity  sustains  damages,'  they  are  special, 
and  the  defendant  must  have  notice  of  tlie 
facts  from  which  It  may  be  reasonably  ex- 
pected they  would  arise  at  the  time  the  mes- 
sage is  delivered  for  transmission."  We  are 
now  called  on  to  decide  whether  the  same 
rule  applies  to  first  cousins.  If  the  reasoning 
of  the  court  in  tliat  case  is  to  be  regarded, 
it  Is  perfectly  clear  there  must  be  some  line 
drawn  in  degrees  of  consanguinity  where  the 
presumption  of  suffering  and  anguish  for  such 
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disappointments  cannot  be  Indulged;  for  it 
Is  within  the  IcnoTvledge  of  all  that  the  rela- 
tlmiBtalp  of  father-in-law,  mother-in-law,  broth- 
er-in-law, or  siBter-ln-law  Is  usually  closer 
by  intercourse  and  affection  than  that  of  the 
remoter  blood  relations.  Tbe  reasoning  and 
MMicluslon  in  Butler  v.  Telegraph  Company 
are  thoroughly  sound,  but  the  principle  of 
that  case  would  lead  to  absurdity,  unless  the 
court  fixes  some  degree  of  blood  relationship 
beyond  which  suffering  and  anguish  will  not 
be  presumed  as  tbe  results  of  delay  in  the 
transmission  and  delivery  of  telegrams.  Our 
statute  provides  for  damages  for  "'mental 
anguish  or  sutTerlng."  It  will  not  be  doubted 
these  words  were  Intended  to  have  their 
usual  strong  meaning.  They  do  not  give  the 
slightest  ground  to  Impute  to  the  General 
Assembly  an  intention  to  Incumber  the  ad- 
ministration of  Justice,  and  open  tbe  flood- 
gates  of  speculative  litigation  by  allowing 
suits  to  t)e  brought  for  any  unpleasant  feel- 
ing or  sensation,  however  slight.  Mental  suf- 
fering means  distress  or  serious  pain  as  dis- 
tinguished from  annoyance,  regret,  or  vexa- 
tion. Mental  anguisb  is  Intense  mental  suf- 
fering. Being  deprived  of  receiving  or  l)e- 
stowing  the  ministrations  of  husband  or  wife, 
father,  mother,  brother,  sister,  grandparent, 
and  grandchild  in  the  great  sorrows  of  life, 
and  being  deprived  of  attending  their  funeral 
rites,  produces,  in  every  man  and  woman 
with  normal  affections  for  these  near  kin- 
dred, distress  and  serious  pain ;  that  is,  men- 
tal sufTering  or  augulsh  within  the  meaning 
of  the  statute.  When  we  leave  these  close 
family  ties  and  reach  the  relation  of  uncle 
and  aunt,  niece,  and  nephew,  and  that  still 
further  removed  relation  of  cousin,  the  depri- 
vation ordinarily  produces  annoyance,  regret, 
or  vexation,  but  not  a  state  of  mind  attaining 
to  distress  or  mental  suffering.  This,  we 
thinli.  Is  the  common-sense  Interpretation  of 
the  statute,  viewed  In  the  light  of  the  general 
experience  of  men;  and  it  is  in  accord  with 
authority. 

Tlie  following  authorities  support  the  case 
of  Butler  ▼.  Telegraph  Company,  supra,  hold- 
ing there  is  no  presumption  of  mental  an- 
guish arising  from  delay  in  telegrams  affect- 
ing tbe  feelings  of  those  related  by  affinity: 
Telegraph  Co.  v.  Steenbergen,  107  Ky.  469,  54 
S.  W.  829;  W.  U.  Tel.  Co.  v.  McMillan  (Tex. 
Civ.  App.)  30  S.  W.  298;  W.  U.  Tel.  Co.  v. 
Garrett  (Tex.  Civ.  App.)  84  S.  W.  649 ;  David- 
son V.  Telegraph  C!o.  (Ky.)  54  S.  W.  830 ;  W. 
U.  Tel.  Co.  V.  Long,  148  Ala.  202,  41  South. 
965;  W.  U.  Tel.  Co.  V.  Gibson  (Tex.  Civ.  App.) 
39  S.  W.  198.  In  Denham  v.  Telegraph  Co., 
87  8.  W.  788,  27  Ky.  Law  Rep.  999,  recovery 
was  denied  to  an  aunt  in  a  suit  for  damages 
for  delay  in  a  telegram  announcing  the  death 
of  a  nephew.  In  W.  U.  Tel.  Co.  v.  Wilson, 
97  Tex.  22,  75  S.  W.  482,  it  was  likewise  held 
there  was  no  presumption  that  an  uncle  will 
suffer  mental  anguish  from  failure  to  attend 
bis  niece's  funeral.  In  North  Carolina  tbe 
view  is  taken  that  any  telegram  announcing 


sickness  or  death  Is  sufficient  notice  to  the 
company  to  warrant  a  recovery  in  any  case 
where  mental  anguish  is  shown  to  have  re- 
sulted without  respect  to  tbe  relationship  of 
the  parties ;  but,  on  the  trial,  where  the  re- 
lationship does  not  raise  the  presumption  of 
mental  anguish,  the  damages  must  be  af- 
firmatively proved.  The  rule  established  in 
this  state  by  Butler's  Case  Is  that  there  Is 
no  presumption  that  telegrams  announcing 
sickness  or  death  involve  mental  anguish  or 
suffering,  rather  annoyance,  regret,  or  vexa- 
tion, unless  they  are  sent  by  or  Intended  for 
near  relations.  Tlie  defendant,  therefore, 
bad  a  right  to  the  Instruction  asked  for. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and  tbe 
cause  remanded  to  that  court  for  a  new  trial. 

GARY,  A.  3.  (dissenting).  Conceding  that 
there  are  degrees  of  relationship  beyond 
which  it  will  not  be  presumed  that  mental 
anguish  was  suffered  as  the  result  of  failure 
on  the  part  of  the  telegraph  company  to  do- 
liver  a  message  promptly,  nevertheless  the 
relation  of  first  cousin  comes  within  the  de- 
grees giving  rise  to  such  presumption.  I 
therefore  dissent. 


CITY  OF  COLUMBIA  v.  MBHLTON.t 

(Supreme  Court  of   South  Carolina.     Sept.  2, 
1908.) 

Appeal  and  Ebbob— DisposmoN  o»  Cattsb— 
Hevebsai.. 

Defendant,  a  reiiident  of  plaintiff  city,  liav- 
ing  filed  a  petition  alleging  tbe  discbarge  of  sur- 
face water  on  her  lands,  resulting  from  a  ctiange 
in  the  conatruction  of  the  city's  drains,  an  order 
for  the  impaneling  of  a  jury  to  assess  compensa- 
tion to  which  defendant  was  entitled  for  the 
.  takioK  of  her  property,  was  entered,  whereupon 

Slaintiff  city  filed  a  bill  to  restrain  such  con- 
emnation  proceedings,  on  tbe  theory  that  the 
facts  did  not  justify  the  relief  demanded,  to 
which  defendant  filed  an  answer  which  did  not 
purport  to  set  up  a  defense,  but  consisted  merely 
of  an  e.TpIanatory  or  qualified  denial  of  certain 
facts  alleged  in  the  complaint,  in  effect  setting 
forth  merely  defendant's  view  of  the  facts  so 
alleged.  Held  that,  since  plaintiff  would  be  af- 
forded an  opportunity  of  having  the  question 
whether  condemnation  proceedings  on  defend- 
ant's part  was  the  appropriate  remedy  determin- 
ed on  the  ease  being  called  for  trial  on  tbe  mer- 
its, on  plaintiff  attempting  to  show  equitable 
grounds  entitling  it  to  an  injunction,  an  order 
overruling  plaintiff's  demurrer  to  the  answer  for 
want  of  facts  was  not  ground  for  reversal. 
Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   J.  C.  Klugh,  Judge. 

Suit  by  the  city  of  Columbia  against  Mary 
McCreary  Melton.  From  an  order  overruling 
a  demurrer  to  tbe  answer,  complainant  ap- 
peals.    Dismissed. 

H.  N.  Edmunds,  for  appellant.  Allen  J. 
Green  and  H.  P.  Green,  for  respondent. 

GARY,  A.  J.  This  appeal  is  from  an  or- 
der overruling  a  demurrer.  Interposed  by  the 
plaintiff,  to  the  so-called  defense  set  out  In 

t  For  opinion  on  rehearing,  see  (2  ^&JB.  HSi 
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the  answer  of  the  defendant  On  the  —  day 
of  December,  1905,  Mrs.  Mary  McGreary 
Melton  filed  a  petition  In  the  court  of  com- 
mon pleas,  In  which  she  alleged  that  the  city 
of  Columbia,  by  means  of  pipes,  was  dis- 
charging surface  water  on  her  lands,  which 
was  emptied  into  her  private  ditch  or  drain ; 
that  in  times  of  heavy  rains  the  flow  of  sur- 
face water  was  unusual;  and  that  this  was 
caused  by  a  change  In  the  construction  of 
drains  and  the  method  of  drainage  In  cer- 
tain portions  of  the  city.  Upon  hearing  this 
petition,  his  honor.  Judge  Gage,  granted  an 
order  that  a  Jury  be  impaneled  by  the  cleric 
of  the  court  to  assess  the  compensation  to 
which  the  plaintiff  was  entitled  for  the  "talc- 
ing" of  her  property.  The  plaintiff  brought 
this  action  to  enjoin  the  defendant  from  pro- 
ceeding under  said  condemnation  proceed- 
ings, and  an  order  was  made  by  the  circuit 
Judge  temporarily  restraining  the  defendant 
The  defendant  filed  the  following  answer: 
"The  defendant  above  named,  answering  the 
complaint  in  the  above-entitled  cause,  says: 
(1)  Defendant  admits  paragraphs  1,  2,  3,  4, 
6,  and  7  of  the  said  complaint.  (2)  Answer- 
ing paragraph  6  of  the  complaint,  this  de- 
fendant admits  that  the  surface  drains  along 
the  streets  therein  referred  to  were,  within 
the  past  20  years,  constructed  along  the  lines 
of  the  natural  flow  of  the  surface  water  from 
said  streets,  and  this  defendant  admits  that 
the  constituted  authorities  of  the  said  plain- 
tiff have,  from  time  to  time,  changed  the 
grade  of  said  streets,  but  this  defendant  de- 
nies each  and  every  other  allegation  of  said 
paragraph,  and,  on  the  contrary,  upon  Infor- 
mation and  belief,  avers  that  the  plaintiff 
has  caused  the  grade  of  the  said  streets  and 
the  drains  thereon  to  be  changed  within  the 
last  20  years,  and  that  by  reason  of  such 
changes  it  has  shortened,  accelerated,  and 
concentrated  the  flow  of  the  surface  waters 
from  the  area  drained  by  said  streets,  and 
diverted  It  from  its  former  more  circuitous 
course,  and  by  the  changes  made  in  the  drains 
on  the  said  Elmwood  avenue  now  discharges 
the  said  surface  waters  upon  the  lands  of  this 
defendant  In  concentrated  flow,  as  In  her 
said  petition  for  assessment  of  damages  al- 
leged, as  set  forth  in  paragraph  7  of  said 
complaint.  (3)  Defendant  denies  paragraph 
8  of  the  said  complaint  and,  on  the  con- 
trary, avers  that  she  owns  and  is  seized  in 
fee  and  possessed  of  the  said  premises  de- 
scribed In  paragraph  7  of  the  said  complaint 
and  that  plaintiff  has  notice  of  her  title 
thereto,  and  by  the  use  of  proper  diligence 
could  have  Informed  himself  thereof.  (4) 
Defendant  denies  paragraphs  9  and  10  of  said 
complaint  and,  on  the  contrary,  avers  that 
the  plaintiff  has,  within  the  last  20  years, 
and  within  the  last  few  years,  made  changes 
in  the  grading  of  the  streets,  and  in  the  sys- 
tem of  drainage  of  the  surface  water  of  the 
areft  of  said  city  lying  west  of  Bull  street 
north  of  Laurel  street,  east  of  Assembly 
street,  and  south  of  Elmwood  avenue,  and 


that  since  and  by  reason  of  such  changes  in 
the  grading  and  drainage,  and  by  the  piping 
of  such  surface  water  In  concentrated  flow 
across  the  said  Elnrwood  avenue  and  dis- 
charging the  same  through  such  pipes  upon 
the  lands  of  this  defendant  the  said  water 
is  discharged  with  greater  force  and  velocity 
on  the  lands  of  defendant,  and  by  reason 
thereof  has  washed  away,  and  still  continues 
to  wash  away  and  damage,  the  said  lands  of 
this  defendant,  has  undermined  two  of  her 
said  tenant  houses,  rendering  them  unten- 
able, and  has  washed  out  a  hole.  In  the  lower 
end  of  her  property,  from  10  to  12  feet  deep, 
and  from  18  to  20  feet  wide,  and  from  20  to 
25  feet  long,  which  accumulates  water,  and  Is 
a  standing  and  increasing  Injury  to  defend- 
ant's said  property,  and  wherein,  since  the 
commencement  of  this  action,  a  child  has  fal- 
len in  and  been  drowned.  (5)  Defendant  de- 
nies each  and  every  allegation  in  paragraph 
11  of  said  complaint  and,  on  the  contrary, 
avers  that  the  damages  to  and  the  taking  of 
her  property,  as  alleged  in  her  petition,  have 
been  done  by  the  plaintiff  without  her  con- 
sent and  against  her  protests;  that  she  has 
several  times  petitioned  city  council,  calling 
their  attention  to  the  damage  caused  to  her 
said  property  by  reason  of  said  system  of 
drainage,  and  asking  that  the  same  be  re- 
paired, and  that  by  a  proper  system  of  drain- 
age further  Injury  be  prevented,  and  to  in- 
duce the  said  plaintiff  to  speedily  stop  the 
said  damage  and  prevent  Its  recurring  has 
offered  to  give  the  plaintiff  a  right  of  way 
through  her  said  lends,  free  of  costs,  for  the 
piping  of  such  water  through  her  said  lands, 
but  notwithstanding,  the  plaintiff  has  taken 
no  steps  to  repair  or  prevent  such  Injury." 

The  plaintiff  interposed  an  oral  demurrer 
to  the  answer,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense 
to  the  plalntifTs  cause  of  action.  In  that: 
"(1)  The  action  herein  Is  one  In  injunction, 
praying  for  a  permanent  Injunction  against 
defendant  seeking  to  compel  plaintiff  to  con- 
demn, by  means  of  having  a  Jury  impaneled 
to  assess  the  compensation  to  which  plain- 
tiff Is  entitled  for  the  taking,  altering,  use, 
and  impairment  of  her  said  property  (de- 
scribed in  her  petition  and  in  the  said  com- 
plaint), and  said  answer  states  no  facts  un- 
der which  said  right  of  action  for  such 
condemnation  proceedings  can  be  maintain- 
ed against  plaintiff,  under  the  statutes  of  the 
state  of  South  Carolina.  (2)  The  answer  ad- 
mits that  plaintiff  is  a  municipal  corporation, 
duly  created  and  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  South  Caro- 
lina, as  alleged  in  paragraph  1  of  the  com- 
plaint, and  admits  the  allegations  contained 
in  paragraphs  2,  3,  4,  6,  and  7  of  the  com- 
plaint, and  does  not  state  any  fact  by  which, 
under  the  statutes  of  the  state  of  South  Caro- 
lina, such  condemnation  proceedings  can  be 
maintained  against  a  municipal  corporation, 
on  account  of  the  alleged  'taking,  altering, 
use,  and  impairment  of  her  said  property.' 
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(3)  That  the  statates  of  the  state  of  South 
Carolina  provide  an  adequate  remedy  In  law, 
whereby  defendant's  rights  may  be  determin- 
ed In  an  action  for  damages  on  account  of 
said  alleged  Injuries  set  forth  in  defend- 
ant's petition  and  answer,  which  defendant 
la  seeking  to  avoid,  under  her  proceedings 
herein,  and  such  remedy  is  exd-pslre  of  her 
rights."  The  demurrer  was  overruled,  and 
the  plaintiff  appealed  upon  the  grounds  Just 
mentioned. 

The  answer  does  not  purport  to  set  up  a 
defense  to  the  plaintifTs  cause  of  actios, 
but  Is  merely  an  explanatory  or  qualified 
doiial  of  certain  facts  alleged  in  the  com- 
plaint. In  other  words.  It  simply  sets  forth 
the  defendant's  view  of  the  facts  alleged  in 
the  complaint  When  the  case  is  called  for 
trial  on  the  merits,  and  the  plaintiff  under- 
takes to  show  that  there  are  equitable 
grounds  entitling  it  to  the  Injunction,  it  will 
then  be  afforded  an  opportunity,  of  having 
the  question  determined,  whether  condemna- 
tion proceedings  on  the  part  of  the  defend- 
ant was  the  appropriate  remedy. 

It  is  ttie  Judgment  of  this  court  that  the 
a^posl  be  dismissed. 

WOODS,  3.  (dissenting).  The  sole  ques- 
tion In  this  case  is  whether,  taking  the  alle- 
gations of  the  answer  as  true,  the  defendant 
Is  entitled  to  have  any  damages  sustained 
by  her  assessed  under  condemnation  pro- 
ceedings. X  think  the  question  may  be  de- 
cided on  the  demurrer,  without  putting  the 
pairties  to  the  delay  and  expense  of  offering 
evidence,  and  therefore  I  am  unable  to  con- 
car  in  the  conclusion  that  a  trial  is  necessary 
to  determine  that  issue.  The  defendant  in- 
stituted condemnation  proceedings  against 
tbe  city  of  Columbia  to  obtain  compensation 
for  loss  accruing  to  her  from  voiding  water 
from  the  streets  on  her  land.  Thereupon 
the  city  of  Columbia  commenced  the  proceed- 
ings, alleging,  among  other  things,  that  there 
-was  no  statutory  authority  for  condemnation. 
Judge  Gage,  under  a  rule  to  show  cause, 
granted  a  temporary  Injunction,  on  the  alle- 
gations of  the  complaint  raising  the  issues  of 
defendant's  title  to  the  land  and  prescriptive 
light  of  the  city  to  overflow  tbe  land.  The 
record  does  not  show  that  any  other  ques- 
tions were  made  before  Judge  Oage  or  con- 
sidered by  him.  The  defendant  afterwards 
answered,  and  the  plaintiff  demurred  to  the 
answer.  The  appeal  Is  from  an  order  of 
Judge  Enugh  overruling  the  demurrer. 

The  allegations  of  the  answer  on  which 
the  case  depoids  are  these:  "Defendant  de- 
nies paragraphs  9  and  10  of  said  complaint 
and,  on  the  contrary,  avers  that  the  plaintiff 
has,  within  the  last  20  years  and  within  the 
last  few  years,  made  changes  in  the  grading 
of  tbe  streets,  and  in  the  system  of  the  drain- 
age of  the  surface  water  of  the  area  of  said 
city  lying  west  of  Bull  street,  north  of  Laurel 
street,  east  of  Assembly  street,  and  south  of 
Blmwood  avenue,  and  that,  since  and  by  rea- 


son of  such  changes-ln  the  grading  and  drain- 
age, and  by  the  piping  of  such  surface  water 
In  concentrated  flow  across  the  said  Blm- 
wood avenue  and  discharging  the  same 
through  such  pipes  upon  the  lands  of  this 
defendant,  the  said  water  la  discharged  with 
greater  force  and  velocity  on  the  lands  of 
defendant,  and  by  reason  thereof  has  washed 
away,  and  still  continues  to  wash  away  and 
damage,  the  said  lands  of  this  defendant,  has 
undermined  two  of  her  tenant  houses,  ren- 
dering them  untenable,  and  has  washed  out  a 
hole  on  tbe  lower  end  of  her  property  from 
10  to  12  feet  deep,  and  from  18  to  20  feet 
wide,  and  from  20  to  26  feet  long,  which  ac- 
cumulated water,  and  Is  a  standing  and  In- 
creasing Injury  to  defendant's  said  property, 
and  wherein,  since  the  commencement  of  this 
action,  a  child  has  fallen  In  and  been  drowned. 
Defendant  denies  each  and  every  allegation 
In  paragraph  11  of  said  complaint  and,  on 
the  contrary,  avers  that  the  damages  to  and 
the  taking  of  her  property,  as  alleged  in  her 
petition,  have  been  done  by  the  plaintiff  with- 
out her  consent,  and  against  her  protests; 
that  she  has  several  times  petitioned  city 
council,  calling  their  attention  to  the  dam- 
age caused  to  her  said  property  by  reason  of 
said  system  of  drainage,  and  asking  that  the 
same  be  repaired,  and  that  by  a  proper  sys- 
tem of  drainage  further  injury  be  prevented, 
and  to  induce  the  said  plaintiff  to  speedily 
stop  the  said  damage  and  prevent  Its  recur- 
ring has  offered  to  give  the  plaintiff  a  right 
of  way  through  her  said  lands,  free  of  costs, 
for  the  piping  of  such  water  through  her 
said  lands,  but,  notwithstanding,  the  plaintiff 
has  taken  no  steps  to  repair  or  prevent  such 
Injury." 

In  the  absence  of  statute  law  providing 
for  condemnation  or  any  other  exclusive  stat- 
utory remedy,  one  whose  property  Is  taken 
without  his  consent  may  bring  an  action  for 
its  recovery,  or  for  damages  for  the  trespass, 
and,  In  case  of  a  threatened  taking  or  con- 
tinued trespass,  an  action  for  injunction. 
Against  a  municipal  corporation  for  the  tak- 
ing or  threatened  taking  of  property  the  own- 
er has  the  right  of  action  for  recovery  of 
possession,  or  for  Injunction,  but  not  for  dam- 
ages, unless  the  right  of  action  for  damages 
be  conferred  by  statute.  Changing  the  grade 
or  otherwise  altering  a  street  by  a  municipal 
corporation  to  the  Injury  of  a  private  land- 
owner is  not  a  taking  of  private  property. 
Cherry  v.  RwA  Hill,  48  S.  C  560,  26  S.  E. 
798;  South  Bound  R.  R.  Co.  v.  Burton,  67 
S.  O.  622,  46  S.  B.  840.  Therefore,  for  the 
recovery  of  damages  arising  from  such  change 
as  is  here  alleged,  the  owner  of  the  land 
cannot  rely  on  the  constitutional  provision 
against  tbe  taking  of  private  property  with- 
out Just  compensation.  It  Is  essential  that 
he  show  some  statutory  autborily  for  Oie 
recovery  of  damages,  either  by  condemnation 
proceedings  or  by  action.  Water  Co.  v.  City 
Council,  63  S.  O.  82,  30  S.  E.  699.  To  show 
such  statutory  authority  the  defendant  re- 
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lies  on  tbe  statute  of  March  2,  1871  (14  St 
at  Large,  p.  569),  entitled  "An  act  to  alter 
and  amend  the  charter  and  extend  the  limits 
of  the  city  of  CJolumbla."  Section  7  provides 
that  the  mayor  and  aldermen  "shall  have 
power  to  abate  and  remove  all  nuisances  in 
said  city ;  and  it  shall  be  their  duty  to  keep 
all  roads,  ways,  bridges,  and  streets  within 
the  corporate  limits  of  said  city  in  good  re- 
pair ;  and  for  that  purpose  they  are  Invested 
with  all  powers  of  county  commissioners,  or 
commissioners  of  roads,  for  and  within  the 
corporate  limits  of  said  city;  and  they  may 
lay  out  new  streets,  dose  up,  wldeta,  or  other- 
wise alter  those  now  in  use,  subject,  how- 
ever, to  the  two  provisos  contained  in  the 
first  section  of  this  act."  The  provisos  of 
the  first  section  are:  "That  in  carrying  out 
the  first  section  of  this  act  In  extending  the 
wards  of  the  city  of  Columbia,  and  in  the 
extension  of  the  streets  thereof  to  the  north 
and  east  to  the  northern  and  eastern  bound- 
aries, the  mayor  and  aldermen  shall  conform 
to  the  23d  section  of  the  first  article  of  the 
Constitution  of  this  state,  now  In  force ;  and, 
provided,  further,  that  the  act  of  the  Gen- 
eral Assembly  of  this  state  entitled  'An  act 
to  declare  the  manner  in  which  lands  or  the 
rights  of  way  over  lands  of  persons  or  cor- 
porations may  be  taken  for  the  construction 
and  use  of  railways  and  other  works  of  in- 
ternal Improvements,'  ratified  22d  of  Septem- 
ber, A.  D.  1868,  shall  in  all  respects  be  fol- 
lowed and  observed."  The  pleadings  do  not 
state  a  case  falling  under  this  statute.  It  is 
true  that.  In  referring  to  this  statute -in  Ken- 
dall T.  City  Council,  74  S.  C.  S41,  54  S.  E. 
777,  the  court  said :  "If  the  statute  to  which 
the  reference  is  made  In  the  return  confers 
upon  the  i>etltioner  the  right  to  recover  dam- 
ages for  altering  the  grade  of  the  street,  it 
likewise  provides  an  adequate  mode  for  de- 
termining the  amount  of  such  damages,  and 
we  have  already  stated  the  remedy  is  exclu- 
sive." It  is  manifest  from  the  language  used 
that  the  court  did  not  mean  to  decide  that 
one  whose  land  In  the  city  of  Columbia  had 
been  injured  by  the  altering  of  the  grade  line 
of  a  street  had  the  right  to  recover  damages 
under  this  act;  for,  as  already  shown,  such 
injury  is  not  a  taking  of  property.  The  pro- 
visos in  the  statute  Just  quoted  refer  to 
section  23,  art  1,  of  the  Constitution  of  1868, 
and  the  condemnation  statute  of  1868,  both 
relating  to  the  taking  of  private  property. 
The  answer  does  not  allege  facts  which  con- 
stitute taking  of  the  property,  but  facts 
which  constitute  Injury  to  the  property  by 
the  fiow  of  water  across  it,  caused  by  the 
change  in  the  grading  and  drainage  of  the 
street  No  rule  of  construction  will  allow 
the  meaning  of  these  provisos  to  extend  to 
injury  to  property,  and  so  beyond  the  terms 
of  the  section  of  the  Constitution  and  the 
statute  to  which  they  expressly  refer.  There- 
fore the  statute  of  1871  does  not  authorize 
condemnation  proceedings  In  a  case  like  that 
stated  in  defendant's  answer. 


If  the  injury  to  the  defendant's  land  was 
due  to  the  negligence  or  mismanagement  of 
the  city,  the  defendant  has  a  right  of  action 
for  damages  under  section  2023  of  the  Civil 
Code  of  1902,  which  provides:  "Any  person 
who  shall  receive  bodily  injury  or  damages  in 
his  i>erson  or  projierty,  through  a  defect  in 
any  street  causeway,  bridge  or  public  way, 
or  by  reason  of  defect  or  mismanagement  of 
anything  under  control  of  the  corporation 
within  the  limits  of  any  town  or  city,  may 
recover.  In  an  action  against  the  same,  the 
amount  of  actual  damages  sustained  by  him 
by  reason  thereof.  If  any  such  defect  in  a 
street  causeway  or  bridge  existed  before  sucb 
Injury  or  damage  occurred,  such  damage  shall 
not  be  recovered  by  the  person  so  injured^ 
if  his  load  exceed  the  ordinary  weight: 
Provided,  the  said  corporation  shall  not  !>& 
liable  unless  such  defect  was  occasioned 
by  its  neglect  or  mismanagement:  Provid- 
ed, further,  sucb  person  has  not  in  any 
way  brought  about  such  injury  or  damage- 
by  his  or  her  own  negligent  act  or  negligently 
contributed  thereto."  If  the  defendant's  land' 
is  adjacent  to  or  adjoining  a  street  of  th» 
city,  and  she  has  demanded  that  the  city 
should  provide  sufficient  drainage  through 
covered  drains,  if  practicable,  and  the  city 
has  refused  to  comply  with  her  demand,  and 
failed  to  institute  condemnation  proceedings, 
then  she  has  a  right  of  action  for  the  dam- 
ages sustained  In  overflowing  her  property. 
This  right  is  conferred  by  the  act  of  1902  (23^ 
St  at  Large,  p.  1038): 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  South  Carolina: 
That  whenever  within  the  boundaries  of  any~ 
municipality,  it  shall  be  necessary  or  desira- 
ble to  carry  off  the  surface  water  from  any- 
street  alley  or  other  public  thoroughfare, 
over  the  private  land  adjacent  or  adjoining 
such  thoroughfare,  upon  demand  from  owner 
or  owners  thereof,  such  municipality  shall 
provide  sufficient  drainage  for  such  water 
through  open  or  covered  drains  except  where- 
the  formation  of  the  street  renders  it  im- 
practicable, along  or  under  such  streets,  al- 
leys or  other  thoroughfares,  then  the  munic- 
ipal authorities  shall  have  the  power  and 
authority  to  obtain  under  proper  proceedings- 
for  condemnation  as  for  highways  on  pay- 
ment of  damages  to  the-  landowner,  a  right 
of  way  through  the  lands  of  such  landowner 
for  the'  necessary  drains  for  such  drainage. 

"Sec.  2.  That  if  any  municipal  corporation- 
in  this  state  shall  fail  or  refuse  to  carry  out 
the  provisions  of  this  act  any  person  injured 
thereby  may  have  and  maintain  an  action 
against  such  municipality  for  the  actual  dam- 
ages sustained  by  such  person." 

Under  the  allegations  of  the  answer,  the 
defendant  could  not  maintain  condemnation 
proceedings.  If  she  has  a  remedy,  It  is  by 
action  for  damages,  under  section  2023  of 
the  Civil  Code  or  under  the  statute  of  1902. 
It  is  to  be  regretted  that  we  have  not  a  com- 
prehensive statute  providing  simple  condem- 
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nation  proceedings  as  the  aclusive  remedy, 
witli  proper  limitations,  saving  the  constitu- 
tional right  of  trial  by  Jury,  in  all  cases  of 
damage  to  property,  as  well  as  the  appropria- 
tion of  property  for  public  purposes,  except 
in  cases  of  ivillful  trespass.  This  case  is 
illuBtrative  of  the  difficulties  which  beset  the 
bar,  as  well  as  the  courts,  from  the  many 
special  provisions  to  be  found  in  charters 
and   special   statntes  on  the  subject 

The  Judgment  of  the  circuit  court  should  be 
reversed,  and  the  demurrer  to  the  answer  sus- 
tained. 


TBRBT  T.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  South  Carolina.     Sept.  0, 
1008.) 

1.  Cabbiebs  —  Cabbier  as  Warehoitseuait— 
Actions— BuBDBN  or  Pboof. 

In  an  action  against  a  railroad  for  failure 
to  deliver  a  parcel  deposited  in  its  parcel  room, 
plaintiff  need  not  show  that  its  loss  was  due  to 
the  company's  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  I  678.] 

2.  Saice. 

A  carrier  acted  as  a  warehouseman  In  re- 
ceiving goods  in  its  parcel  room  for  safe-keeping, 
and  had  a  right  to  limit  Its  liability  to  $10  in 
case  of  loss  of  the  goods,  so  that  a  receipt  con- 
taining such  limitation  was  binding  upon  the 
owner,  and  limited  his  recovery  tq  that  amount 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  O.  Purdy,  Judge. 

Action  by  C.  P.  Terry  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed 
as  modified. 

J.  B.  Atkinson,  for  appellant  H.  U  Bo- 
mar,  for  respondent 

WOODS,  J.  In  this  action  of  claim  and 
delivery,  the  plaintiff  recovered  Judgment  in 
a  magistrate  court  for  the  possession  of  a 
suit  case  and  contents,  or  |T0,  the  value 
thereof.  In  case  a  delivery  could  not  be  had. 
The  Judgment  of  the  magistrate  was  af- 
firmed by  the  circuit  court  The  facts  upon 
which  the  appeal  turns  were  not  in  dispute. 

The  defendant  kept  at  its  Spartanburg 
station  a  room  where  it  received  packages 
for  safe-keeping.  It  there  received  from 
plaintiff  the  suit  case,  and  issued  to  him  a 
check  or  receipt  of  which  the  following  is  a 
copy:  "Form  240.  Southern  RaUway  Co. 
Package    room    owner's    duplicate    check. 

Station.    Issued  M.  , 

196  — .  No.  C43101.  10  cents  each  24  hours 
or  fraction  thereof."  These  stipulations 
were  printed  on  the  back:  "When  a  par- 
cel Is  delivered  to  package  room,  this  stub 
must  be  detached  and  delivered  to  owner, 
which  must  be  surrendered  to  agent  before 
package  can  be  obtained.  The  party  accept- 
ing tills  check  hereby  agrees,  in  considera- 
tion of  the  low  rate  at  which  it  Is  issued, 
that  no  claim  In  excess  of  ten  dollars  (-$10.00) 
shall  be  made  against  the  railroad  company 


for  loss  of,  or  Injury  to,  any  package,  valise, 
or  other  article,  which  may  have  been  de- 
posited with  it  and  for  which  this  ticket 
has  been  issued.  W.  H.  Tayloe,  General 
Passenger  Agent"  When  the  plaintiff  re- 
quested a  return  of  the  case,  it  could  not  be 
found;  and  the  defendant's  agents  testified 
that  after  careful  search  they  were  unable  to 
account  for  its  disappearance.  There  is  no 
authority  to  be  found  in  any  Jurisdiction  for 
the  proposition  submitted  by  appellant  that  it 
was  Incumbent  on  the  plaintiff  to  assume 
the  burden  of  showing  the  loss  was  due  to 
the  negligence  of  the  bailee.  There  can  be 
no  doubt  of  defendant's  liability.  Flelsch- 
man  v.  So.  Ry.  Co.,  76  S.  0.  237,  66  S.  B. 
074,  "O  L.  R.  A.  (N.  S.)  610 

It  IB  equally  clear  the  liability  was  limit- 
ed to  |10  as  stated  In  the  receipt  We  are 
not  called  on  to  decide  whether  a  common 
carrier  Is  bound  to  have  a  higher  and  lower 
freight  rate,  and  express  that  a  limitation 
of  the  amount  of  its  liability  for  goods  is 
in  consideration  of  the  lower  rate,  in  order 
to  make  a  contract  for  such  limitation  of  lia- 
bility valid.  That  point  is  not  involved,  for 
respondent's  counsel  well  concedes  the  keep- 
ing of  a  room  for  the  deposit  of  parcels  is 
not  a  part  of  the  business  of  a  common  car- 
rier; and  that  the  defendant,  as  to  pack- 
ages received  therein,  contracted  as  a  ware- 
houseman. As  such  warehouseman  in  re- 
ceiving the  goods,  it  had  a  right  to  contract 
for  the  limitation  of  the  amount  of  its  lia- 
bility in  case  of  loss,  and  the  receipt  ex- 
pressing such  limitation  was  binding  on  the 
owner  of  the  goods.  Piedmont  Manf.  Co.  t. 
C.  &  O.  R.  R.  Co.,  19  S.  C.  863;  Dunbar  v. 
Port  Royal  &  R.  Ry.  Co,  36  S.  O.  110,  16  & 
E.  S57,  81  Am.  St  Rep.  860;  Hill  v.  Ga.  C. 
&  N.  R.  R.  Co.,  43  S.  C.  462,  21  S.  E.  337 ; 
Can  V.  Texas  &  P.  Ry.  Co.,  104  U.  S.  427,  24 
Sup.  Ct  6C3,  48  L..  Ed.  1053. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  magistrate  be  modified  by  re- 
ducing the  recovery  from  |70  to  $10,  the 
amount  of  the  liability  stipulated  in  the  re- 
ceipt 


LIVINGSTAIN  v.  COLUMBIA  BANKING  & 

TRUST  CO. 

Ex  parte    BERGER. 

(Supreme   Court  of   South  Carolina.     Sept  8, 
1908.) 

1.  Banks  and- Banking  —  Payment  of  De- 
posiTOB  BY  Insolvent  Bank. 

Money  paid  by  a  bank  to  a  depositor  in  the 
usual  course  of  business  while  the  bank  is  a 
going  concern,  although  in  fact  insolvent  is  not 
Impressed  with  a  trust  in  favor  of  other  cred- 
itors, where  tho  depositor  did  not  know  the  fact 
of  insolvency,  and  was  assured  by  the  officers 
that  the  bank  had  money  to  pay  all  depositors, 
even  though  he  was  Induced  to  withdraw  the 
money  by  rumors  of  its  embarrassment 

2.  Same  —  Rionrs  of  Withdbawino   De- 

FOSITOB. 

Petitioner  made  a  check  on  a  bank  for  the 
amount  of  his  deposit  therein,  and  received  pay- 
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ment  in  money  in  the  osual  course  of  business. 
He  was  induced  to  withdraw  his  deposit  by 
rumors  tliat  the  bank  was  in  difficulty,  and  the 
knowled^  that  there  had  been  a  run  on  it  for 
the  previous  two  days.  He  Inquired  of  the  offi- 
cers, however,  and  was  told  that  the  bank  was 
solvent,  and  would  pay  all  checks  as  presented. 
After  receiving  and  counting  the  money,  believ- 
ing such  statements  in  good  faith,  he  returned 
it,  and  took  drafts  for  the  amount.  The  bank 
was  in  fact  insolvent,  and  was  declared  insol- 
vent the  next  day.  The  drafts  were  not  paid 
because  the  bank  on  which  they  were  drawn  ap- 
plied the  fund  to  the  payment  of  notes  of  the 
insolvent  bank,  which  it  held,  and  which  were 
Eiecured  by  collateral.  Beld  that  the  money 
which  petitioner  received  was  not  impressed  with 
any  trust  in  favor  of  other  creditors,  and  that 
he  stood  in  the  same  position  as  any  purchaser 
of  the  drafts  for  cash,  and  was  entitled  in  equity 
to  be  subrogated  to  the  rights  of  the  btfbk  on 
which  they  were  drawn  in  the  collateral  which 
it  held. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  |  156.] 

Woods,  J.,  dissenting. 

3.  Banks  awd  Barkiho— "Insolvewt." 

A  bank  is  Insolvent  when,  from  the  uncer- 
tainty of  being  able  to  realize  on  its  assets,  in  a 
reasonable  time,  a  sufficient  amount  to  meet  its 
liabilities,  it  becomes  necessary  for  the  control 
of  its  affairs  to  pass  out  of  its  hands. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  §  164. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8647-3655 ;   voL  8,  p.  7689.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Harris  Uvingstaln  against  the 
Columbia  Banking  &  Trust  Company,  in 
which  Martin  K.  Berger  filed  an  intervening 
petition  against  the  receivers  appointed,  B.  A. 
Hagood  and  B.  W.  Hughes.  From  a  decree 
denying  the  petition,  petitioner  appeals.  Re- 
versed. 

See  57  S.  B.  182. 

liCgare,  Holman  ft  Baker,  for  appellant 
BenJ.  H.  Rutledge,  for  respondent 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement:  "After  the  Supreme  Court 
of  this  state  filed  its  opinion  in  the  case  of 
LiTlngstaln  y.  Columbian  Banking  ft  Trust 
Co.,  77  8.  0.  305,  57  &  E.  182,  the  said 
Martin  E.  Berger  filed  bis  petition  and  affi- 
davit setting  forth  that  be  came  wltbln  the 
exception,  as  recognized  in  said  decision,  and 
was  entitled  to  subrogation,  for  that  he 
obtained  New  York  exchange,  drawn  on  the 
National  Bank  of  Commerce,  for  and  In 
consideration  of  cash  money  paid  Into  the 
bank.  The  defendant's  receivers  controvert- 
ed the  position  of  Berger,  and  gave  a  differ- 
ent version  of  the  position,  under  which  the 
said  New  York  exchange  was  obtained.  His 
honor,  Judge  Gage,  presiding,  said  that  he 
could  not  determine  the  question  on  affida- 
vits, and  therefore  referred  the  matter  to 
G.  H.  Sass,  Esq.,  one  of  the  masters  of  said 
county,  to  take  the  testimony  and  report  con- 
clusion of  fact  thereon,  with  all  reasonable 
dispatch.  The  master  made  his  re{)ort,  stat- 
ins ftnd  setting  forth  his  finding  of  fact,  and 


no  exception  was  taken  thereto;  that  the 
bank  was  not  put  in  the  hands  of  a  receiver 
until  the  9th  day  of  February,  1906."  The 
master's  findings  ot  fact  are  as  follows: 
"That  the  petitioner,  Martin  K.  Berger,  hold- 
ing, along  with  his  wife,  certain  deposits  In 
the  Columbian  Banking  &  Trust  Company, 
and  being  advised  by  rumorti  that  the  af- 
fairs of  the  bank  were  In  an  unsatisfactory 
condition,  determined  to  wltli.draw  the  said 
deposits,  and  that  on  the  8t!ii  of  February, 
1906,  he  sent  his  wife  to  the  bank  with  the 
two  checks  representing  their  combined  de- 
posits, and  amounting  to  ^,016.75.  Mrs.  Ber- 
ger presented  the  checks  at  the  teller's  win- 
dow, and  the  same  were  paid  to  her  In  about 
one-fourth  In  currency  and  the  balance,  $1,- 
600,  in  three  bags  of  silver  dollars,  contain- 
ing $500  each.  Finding  that  the  silver  was 
too  heavy  for  her  to  remove,  she  called  to 
her.  husband,  who  had  by  this  time  reached 
the  bank,  and  turned  the  money  over  to  him. 
He  received  the  same  from  the  teller.  The 
testimony  Is  confilcting  as  to  whether  he 
removed  the  money  from  the  window  and 
carried  it  to  another  counter  to  count  It  but 
there  Is  no  doubt  at  all  that  he  did  receive 
the  money,  and  did  count  the  currency.  Aft- 
er having  thus  received  the  money  from  the 
bank,  he  resolved  to  exchange  the  same  for 
a  check  on  New  York,  and  paid  the  money 
back  to  the  teller,  and  requested  that  be 
would  give  him  a  New  York  check  for  tbe 
amount  This  was  done,  and  the  said  check 
upon  New  York  was  taken  by  Mr.  Berger  to 
the  Bank  of  Charleston  on  the  same  day, 
and  deposited  to  his  account  in  that  bank. 
I  find  that  these  were  two  separate  and  dis- 
tinct transactions;  that  Is  to  say,  that  tbe 
depositor's  check  was  paid  by  the  bank  In 
tbe  manner  above  stated,  and  that  transac- 
tion closed,  and  that  Immediately  thereafter 
the  New  York  check  was  purchased  with  the 
same  money  which  had  been  paid  to  Mr. 
Berger  upon  the  depositor's  checks."  In  re- 
fusing the  petition,  his  honor,  the  presiding 
Judge,  assigned  the  following  reasons:  "Tbe 
bank  was  Insolvent  when  Berger  put  his 
money  back  there,  and  It  became  again  an 
asset  available  for  all,  to  be  distributed 
among  them  under  high  principles  of  equity 
and  Justice.  It  has  Judicially  been  deter- 
mined that  the  bank  was  insolvent  on  Febru- 
ary 8,  1906,  tbe  date  of  this  Berger  transac- 
tion. Therefore  all  Its  assets  constituted  a 
trust  fund,  and  could  not  lawfully  be  paid 
over  to  any  one  certain  creditor  in  prefer- 
ence to  others.  Berger  heard  rumors  of  the 
Insolvency,  and,  acting  on  that  belief,  went 
to  draw  out  bis  money,  and  received  tbe 
amount  of  his  deposit  Tbe  money  be  receiv- 
ed was  not  held  by  him  as  an  innocent  out- 
side customer  of  the  bank,  but  was  really 
part  of  a  trust  fund,  which  was  the  property 
of  all  the  creditors;  therefore  he  was  not 
within  the  exception  set  forth  from  the  case 
cited.  77  S.  C.  305,  57  S.  B.  182.  Under  the 
statute  In  bankruptcy  any  payment  to  a  per- 
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eon  haTing  reason  to  belleTe  that  tbe  payer 
is  insolvent  Is  a  yold  act  Equity  will  not 
go  beyond  tbls  principle.  Berger  never  part- 
ed with  the  money,  bo  that  its  identity  was 
lost  The  identification  of  the  money  is  im- 
portant here,  because  it  affects  the  bank  with 
knowledge  that  the  money  for  which  It  ex- 
changed the  New  York  draft  was  not  'cash 
paid  into  the  bank,'  but  was  really  tlie  mon- 
ey of  the  general  depositors,  part  of  a  trust 
fund  which  the  bank  liad  no  right  to  ap- 
propriate to  Berger's  check." 

The  assignments  of  error  are  as  follows: 
"First  Because  his  honor  erred  in  dismiss- 
ing the  petition  of  the  said  Martin  K.  Berger, 
in  that  the  undisputed  testimony  in  the  case 
showed,  from  the  report  of  the  master,  that 
Martin  K.  Berger  paid  Into  the  Columbian 
Banking  &  Trust  Company  the  sum  of  $2,015.- 
75.  and  obtained  from  said  bank  a  check  on 
New  York,  drawn  on  the  National  Bank  of 
Commerce,  and  that  tbe  same  was  drawn  to 
his  order  by  said  bank  in  good  faith,  and 
without  any  knowledge  on  the  part  of  the 
said  Martin  K.  Berger  that  tbe -said  bank 
was  insolTent,  and  that  therefore  the  said 
Martin  K.  Berger  was  subrogated  to  the 
right  of  the  National  Bank  of  Commerce  to 
tbe  collateral,  which  it  held  to  secure  a  note, 
which  was  dlscbarged  by  applying  money 
against  which  this  check  was  drawn  in  favor 
of  Martin  K.  Berger. 

"Second.  Because  his 'honor  erred  In  hold- 
ing that  the  Columbian  Banking  &  Trust 
Company  was  insolvent  when  Berger  put  his 
money  back  there,  and  that  it  became  again 
an  asset  of  the  bank  for  tbe  purpose  of  dis- 
tribution among  the  creditors  and  depositors 
of  tbe  bank,  'under  high  principles  of  equity 
and  Justice,'  whereas  his  honor  should  have 
held  and  found  that  Berger  did  not  put  his 
money  back  Into  the  bank,  but  on  the  con- 
trary that  he  purchased  in  good  faith,  while 
the  bank  was  a  going  concern.  New  York  ex- 
change for  12,015.75,  and  tbat  he  should 
have  been  held  subrogated  to  the  assets  held 
by  the  National  Bank  of  Commerce  to  the 
collaterals,  which  were  deposited  as  a  se- 
curity to  a  note,  the  money  on  which,  said 
check  being  drawn,  having  been  exhausted 
In  the  payment  of  said  note. 

"Third.  Because  his  honor  erred  In  hold- 
ing and  concluding  that  tbe  money  received 
by  Berger  from  the  bank  on  bis  check,  while 
it  was  a  going  concern,  was  a  part  of  tbe 
trust  fund,  wlilch  was  the  property  of  all 
the  creditors. 

"Fourth.  Because  his  honor  sliould  have 
held  and  concluded  that,  when  Berger  drew 
bis  money  out  of  tbe  bank,  while  It  was  a  go- 
ing concern,  he  had  a  right  to  do  so,  and 
tbat  after  It  was  withdrawn  from  said  bank. 
It  was  not  Impressed  with  any  trust  or  equity 
in  favor  of  the  other  depositors  of  tbe  bank, 
and  that  Berger  had  a  right,  if  be  saw  fit, 
to  purchase  said  New  York  excbange. 

"Fiftli.  Because  his  honor  erred  in  holding 
tbat  the  Columbian  Banking  &  Trust  Com- 


pany was  Judicially  determined  to  be  insol- 
vent on  the  8th  day  of  February,  1906,  the 
date  that  Berger  obtained  New  York  ex- 
change, whereas,  on  the  contrary,  said  bank 
was  not  adjudged  insolvent  until  the  9th  day 
of  February,  1906;  and  there  is  no  evidence 
going  to  show  any  Icnowledge  or  notice  of 
such  insolvency,  further  than  a  reported  ru- 
mor that  the  bank  was  in  an  embarrassing 
condition." 

The  vital  question  in  tbe  case  Is  whether 
the  money  when  paid  to  tbe  petitioner  by 
the  bank  was  Impressed  with  a  trust  His 
honor,  the  presiding  Judge,  based  his  conclu- 
sion  on  two  grounds:  (1)  The  insolvency  of 
the  bank,  and  (2)  that  "Berger  heard  rumors 
of  the  insolvency,  and,  acting  on  that  belief, 
went  to  draw  out  his  money,  and  received 
the  amount  of  bis  deposit"  The  circuit 
Judge  should  also  have  found  from  the  un- 
contradicted testimony  that,  conceding  there 
was  enough  to  put  the  petitioner  upon  inqui- 
ry, he  followed  it  up  with  due  diligence  by 
g^>lng  to  tbe  proper  sources  of  information— 
the  officers  of  tlje  bank — and  became  satis- 
fied the  bank  was  insolvent. 

M.  K.  Berger,  the  petitioner,  testified:  "I 
bad  a  conversation  with  several  of  the  men, 
one  of  which  was  Mr.  Pearlstine,  and  sev- 
eral others  who  knew  the  circumstances  of 
the  bank;  and  they  assured  me  that  they 
would  pay  out  every  dollar  to  the  depositors. 

•  •  •  I  took  it  [the  money]  from  the  win- 
dow, and  counted  all  the  money — tbe  paiier 
money.  Then  I  started  to  count  the  silver; 
then  I  decided  to  help  out  the  bank,  and  I 
asked  the  cashier  of  the  bank,  Mr.  Seel,  to 
be  so  kind  as  to  give  me  a  New  York  ex- 
change for  the  money,  which  I  paid  blm  in 
cash.  *  *  •  Q.  They  had  satisfied  you 
about  the  solvency  of  the  bank?    A.  Yes.  sir. 

♦  •  •  Q.  About  what  time  of  day  did  you 
get  this  money?  A.  AI)out  10:30,  I  think. 
Q.  And  the  bank  did  not  close  until  next 
day?  A.  I  think  so."  Mrs.  Bessie  Berger, 
wife  of  the  petitioner,  testified  as  follows: 
"Q.  Do  you  remember  whether  anybody  went 
to  the  window  after  Mr.  Berger  left?  A, 
Why,  yes;  plenty  of  people  went  to  the  win- 
dow. Q.  Did  anybody  go  to  the  teller's  win- 
dow between  the  time  that  Mr,  Berger  took 
tbe  money  to  the  teller's  window  and  brought 
it  back?  A.  Yes.  Q.  They  were  paying  out 
everybody?  A.  Yes.  Q.  Looked  like  the 
bank  had  plenty  of  money?  A.  Yes,  had 
plenty  of  money,  and  one  of  the  officers  came 
there,  and  he  said:  'We  have  all  the  money 
to  pay  you  off.  There  is  too  much  excitement 
here.'  Also  Mr.  Fearlstlne  came  there,  and 
he  said:  'Don't  you  all  rush.  Just  take 
your  time,  and  we  will  pay  you  all.' "  F.  J. 
Seel,  cashier,  testified  as  follows:  "Q.  Do 
you  rememl>er  what  day  there  was  a  run  on 
tbe  bank?  A.  It  started  on  the  6th  and 
wound  up  on  the  8th.  Q.  You  were  engaged 
lu  paying  over  money  on  the  8th?    A.  Yes. 

*  •     •     Q.  What  time  of  day  was  that? 
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[payment  to  the  petitioner].  A.  That  was 
about  half-past  11.  Q.  The  bonk  closed 
when?  A.  When  It  had  no  more  money  to 
pay.  Q.  It  stopped  paying,  and  put  up  the 
sign  90  days?  A.  It  stopped  paying  about 
12.  I  do  not  know  what  liour  the  sign  was 
put  up.  Q.  About  12  or  1  o'clock  you  stop- 
ped paying?  A,  We  stopped  paying  every- 
body.   We  had  no  more  money.". 

The  testimony  does  not  show  that  the  pay- 
ments were  made  under  the  belief  that  the 
bank  was  insolvent,  nor  in  contemplation  of 
Insolvency,  nor  with  a  design  to  give  a  pref- 
erence to  those  receiving  payment  over  the 
other  creditors  of  the  bank,  but  with  the 
expectation  that  the  bank  would  be  able  to 
continue  business.  On  the  contrary  the  bona 
fides  of  the  petitioner  was  clearly  establish- 
ed, and  his  confidence  in  the  solvency  of  the 
bank  was  shown  by  the  fact  that  he  deposit- 
ed his  money  with  it,  after  the  assurance  of 
the  ofBcers  that  all  would  be  paid,  after 
knowledge  of  the  fact  that  the  bank  had 
stood  the  run  upon  It  from  the  6th  to  the 
8th;  after  seeing  that  the  bank  was  con- 
ducting its  business  In  the  usual  way — pay- 
ing the  drafts  over  the  counter  in  the  order 
in  which  they  were  presented;  and  after  de- 
termining that  he  would  assist  In  restoring 
confidence  in  others,  and  thereby  enable  the 
bank. to  meet  all  demands.  "A  bank'  is  in- 
solvent when,  from  the  uncertainty  of  being 
able  to  realize  on  its  assets,  in  a  reasonable 
time,  a  sufficient  amount  to  meet  its  liabili- 
ties, It  becomes  necessary  for  the  control  of 
its  affairs  to  pass  out  of  its  hands."  3  Enc. 
of  Law,  847.  "The  keeping  of  the  bank  open, 
and  the  conducting  of  its  business  In  the  usu- 
al manner,  constituted  a  representation  to 
its  customers  of  the  solvency  of  the  bank,  up- 
on which  they  had  a  right  to  rely;  and,  if 
the  bank  was  known  to  be  Insolvent  by  the 
officers  who  were  charged  with  its  manage- 
ment, tlie  concealment  of  that  fact  from  a 
person  about  to  deposit  would  constitute  a 
fraud  upon  him.  The  title  acquired  by  the 
bank  to  the  money  and  checks  deposited  un- 
der such  circumstances  would  be  voidable  at 
the  election  of  the  depositor,  who  could  bring 
suit  to  recover  his  deposit,  without  any  pre- 
vious demand.  The  bank  would  become  a 
trustee  ex  maleflcio,  and  would  bold  the  de- 
posit for  the  use  of  the  depositor,  and  sub- 
ject to  his  right  of  reclamation."  Wasson  v. 
Hawkins  (C.  C.)  59  Fed.  233.  In  the  case  of 
McGregor  v.  Battle,  128  Ga.  577,  58  S.  E.  28, 
13  L.  R.  A.  (N.  8.)  185,  the  rule  is  stated 
that,  "if  a  bank,  though  insolvent,  is  still  con- 
ducting its  business,  and  pays  a  check  of  a 
depositor  in  the  usual  course  of  business,  and 
the  depositor  had  no  notice  of  the  insolven- 
cy of  the  bank,  the  payment  is  good,  and  the 
depositor  will  be  protected.  If,  however,  the 
depositor  is  paid,  not  in  the  usual  course  of 
business,  but  at  a  time  when  he  has  notice 
or  knowledge  that  the  bank  is  Insolvent,  and 
that  the  Intent  of  the  bank  is  to  create  a 


preference  In  his  favor  over  other  creditors^ 
the  payment  is  not  good."    Sylkibns. 

In  that  case  the  court  uses  this  language: 
"It  is  a  well-known  fact  that  the  suspicion 
that  a  bank  is  Insolvent  causes  all  depositors 
who  are  acquainted  with  the  facts  leading 
to  the  suspicion  to  rush  at  once  and  with- 
draw their  deposits.  A  run  on  a  bank  is  al- 
ways produced  by  those  who  think  they  have 
reason  to  suspect  that  the  bank  Is  In  a  fail- 
ing condition;  and  we  are  not  prepared  to 
hold.  If  a  bank  Is  still  in  operation,  open  dur- 
ing the'  usual  hours  of  business,  paying  its 
checks  In  the  order  In  which  they  are  pre- 
sented, according  to  the  custom  of  the  bank- 
ers, that  a  depositor,  who  merely  had  reason 
to  suspect  the  solvency  of  the  bank,  this  be- 
ing the  motive  for  his  drawing  a  check, 
would  be  required  to  repay  to  the  bank  the 
amount  so  withdrawn,  less  what  would  be 
his  pro  rata  share  in  the  assets  of  the  bank, 
on  the  day  that  the  amount  was  withdrawn, 
in  the  event  that  the  bank  was  afterwards 
forced  to  liquidation,  and  was,  in  fact,  in- 
solvent Neither  are  we  prepared  to  hold 
that  one  who  actually  knows  that  a  bank  is 
Insolvent,  but  does  nothing  except  to  draw 
his  check  and  present  it,  and  receive  pay- 
ment over  the  counter.  In  the  usual  course 
of  business  would  be  required  to  refund 
the  amount  so  withdrawn,  lees  his  pro  rata 
share,  upon  a  final  winding  up  of  the  affairs 
of  the  bank."  Even  nnder  our  assignment 
law  against  undue  preferences  (Civ.  Code 
1902,  i  2647),  the  question  whether  the  pay- 
ment made  by  the  debtor  Is  obnoxious  to  the 
statute  depends  upon  the  intention  of  the 
parties  to  create  a  preference,  and  the  fore- 
going facts  would  not  render  the  payment  il- 
legal. Porter  v.  Strieker,  44  S.  C.  183,  21  S. 
E.  685.  Having  reached  the  conclusion  that 
the  money  when  received  by  the  jwtitloner 
was  free  from  a  trust,  the  case  comes  within 
the  principle  announced  by  Mr.  Justice- 
Woods  In  Llvlngstaln  v.  Banking  Co.,  77  S. 
C.  305,  57  S.  E.  182:  "Had  the  checks  been 
Issued  for  cash  paid  into  the  bank  or  before 
Insolvency,  the  other  depositors  could  have 
interposed  no  countervailing  equity,  and  the 
petitioners  would  have  been  subject  to  sub- 
rogation." 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  such  proceedings 
as  may  be  necessary  to  carry  into  effect  the 
views  herein  expressed. 

WOODS,  J.  (dissenting).  I  thtok  the  Judg- 
ment of  the  circuit  court  Is  sustained  by  the 
principles  stated  and  the  reasoning  of  the 
court  in  the  former  appeal  (77  S.  C.  305,  57  S. 
E.  182).  The  facts  are  exactly  the  same  as 
there  appeared,  except  that  Berger  has  since 
filed  another  petition,  and  under  it  has  shown 
that.  Instead  of  taking  from  the  Columbian 
Bank  a  check  on  the  Bank  of  Commerce  In 
direct  payment  of  his  deposit,  he  received 
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trom  the  Columbian  Bank  the  cash  for  It; 
and  almost  Immediately,  without  leaving  the 
bank,  paid  it  back  to  the  Columbian  Bank, 
taking  in  Its  place  the  check  on  the  Bank  of 
Commerce.  Tlie  qnestion  is,  whether,  under 
tbese  drcnmstances,  the  bank  being  insolvent 
at  the  time,  and  its  assets  being  now  In  the 
liands  of  the  court  for  ratable  distribution 
among  aU  creditors,  Berger  must  be  held  to 
liave  an  equity  against  the  depositors  to  the 
collateral  held  by  the  Bank  of  Commerce. 
It  Is  argued  this  conclusion  results  from  the 
words  Italicized  below,  taken  from  the  opin- 
ion in -the  former  apiteal:'  "Therefore,  the 
issuing  of  the  checks  to  these  depositors  was 
inequitable  with  respect  to  other  depositors, 
because  the  bank  was  actually  then  Insolvent, 
and  all  of  the  depositors  had  the  equity  of 
«qnal  distribution  of  the  assets.  Including 
surplus  arising  from  the  collateral  held  by 
the  Bank  of  Commerce.  The  right  of  the 
Columbian  Bank  is  not  In  question,  and  with 
tliat  the  court  will  not  interfere,  but  it  is 
very  clear  that  the  court  should  not  stretch 
out  its  arm  and  by  afflrmatire  action,  under 
the  guise  of  subrogation,  confer  on  the  peti- 
tioners a  lien  on  the  collateral,  thus  defeat- 
ing equitable  distribution  among  all  of  the 
creditors  to  promote  an  inequitable  prefer- 
ence. Had  the  checkt  been  Usued  for  cath 
paid  into  the  hank,  or  before  insolvency,  the 
other  depositors,  could  have  interposed  no 
countervailing  equity,  and  the  petitioners 
irottid  have  been  entitled  to  subrogation.  But 
the  insuperable  objection  to  subrogation  in 
the  case  as  presented  is  the  fact  that  the 
checks  were  issued  In  payment  of  the  debts 
of  the  bank  after  insolvency,  and  when  the 
court,  at  the  very  moment  they  were  issued, 
would  have  taken  charge  of  the  bank's  as- 
sets, and  would  have  enjoined  the  issuing  of 
the  checks,  to  the  end  that  an  equal  distribu- 
tion should  be  made  among  creditors,  with- 
oat  preference  to  any."  77  S.  C.  311,  57  S. 
E.  184.  The  context  shows  the  court  In  the 
sentence  relied  on  was  laying  down  the  gen- 
eral proposition  that,  if  the  isolated  fact  had 
appeared  that  these  parties,  in  the  ordinary 
course  of  business,  had  paid  their  money  to 
the  Columbian  Bank  for  the  purchase  of 
cbecks'on  the  Bank  of  Commerce,  then  they 
would  have  been  entitled  to  be  subrogated 
to  the  rights  of  the  Bank  of  Commerce  la 
the  collateral  held  by  that  bank.  But  much 
more  that  is  vital  appears  here  than  the  mere 
isolated  fact  that  the  petitioner  purchased 
a  check  for  cash. 

The  court  of  equity  looks  through  the  form 
to  the  substance,  takes  Into  account  all  the 
drcnmstances,  and  from  all  the  facta  .  de- 
termines the  nature  of  the  transaction  and 
the  rights  of  the  parties.  It  may  be  assumed 
that  Berger  actually  drew  his  deposit  in  cash 
from  the  bank,  that  he  did  not  know  the  bank 
*is  insolvent,  and  that  he  could  not  have 
been  compelled  to  refund  the  money  so  drawn 
lo  the  rece/vers,  though  there  was  a  run  on 
the  bank  at  the  time.    Tet  it  does  not  follow 


from  all  this  that  substantial  Justice  requires 
that  he  should  receive  at  the  hands  of  the 
court  of  equity,  the  special  consideration  of 
subrogation  against  the  interests  of  other 
creditors.  It  is  always  to  be  borne  in  mind 
that  Berger,  as  bolder  of  the  check,  has  no 
legal  right  whatever  to  the  collaterals  in 
qnestion.  For  him  to  induce  the  court  to 
take  them  from  the  receivers  and  bestow 
them  upon  him  he  must  convince  the  court 
he  ought  to  have  a  preference  In  equity  and 
good  conscience.  It  may  be  the  court  could 
not  have  warrant  in  the  statute  law  or  com- 
mon law,  or  even  under  the  principles  of 
equity,  to  take  away  from  a  depositor  the 
preference  he  obtains  when  payment  is  made 
to  him  under  such  circumstances ;  but  it  by 
no  means  results  that  the  court  will  set  aside 
legal  rights  to  aid  such  a  preference.  When 
petitioner's  deposit  was  paid  to  him,  the  bank 
was  insolrent;  that  Is,  In  the  condition  in 
which  the  principles  of  equity  required  a 
ratable  distribution,  among  ail  its  creditors 
with  preference  to  none,  of  all  its  assets,  in- 
cluding the  money  representing  petitioner's 
deposit  which  was  paid  to  him.  The  repay- 
ment by  Berger  of  the  money  into  the  bank 
for  the  check  was  merely  an  immediate  res- 
toration of  conditions  which  enabled  the 
court  to  carry  out  the  principle  and  policy  of 
equity  to  require  equal  distribution.  Subro- 
gation is  a  pure,  unmixed  equity  having  Its 
principles,  not  In  any  fixed  law,  but  in  the 
principles  of  natural  justice.  Oadeden  v. 
Brown,  Speer's  Eq.  41;  Ex  parte  Reynolds, 
68  8.  C.  438,  47  S.  E.  728;  American  Bonding 
Co.  V.  National  Bank,  97  Md.  598,  55  Atl.  395, 
99  Am.  St  Rep.  480.  The  proposition  to  al- 
low to  the  defendant  the  advantage  of  subro- 
gatiob  therefore  means  that  natural  Justice 
requires  a  court  of  equity  to  stretch  out  its 
arm  to  make  good  to  one  creditor  of  a  bank 
a  preference  over  all  others,  to  which  he 
has  no  legal  right.  The  equity  of  equal  dis- 
tribution is  the  paramount  equity,  but,  re- 
garding the  equities  equal,  the  legal  right 
represented  by  the  receivers  should  prevail. 
Galphln  v.  McKlnney,  1  McCord,  Eq.  280. 
At  the  moment  of  insolvency  of  the  bank  sub- 
stantial Justice,  which  in  this  case  is  that 
equality  which  equity  always  seeks  to  en- 
force, required  ratable  distribution  of  the  as- 
sets. The  payment  to  Berger  of  his  deposit 
operated  as  a  preference,  whether  unlawful 
or  not,  and  tended  to  defeat  the  equity,  the 
substantial  Justice  of  ratable  distribution. 

Looking  at  the  transaction  as  a  whole, 
therefore,  the  petitioner's  contention  comes  to 
this:  A  preference  over  other  creditors  of  an 
insolvent  bank  was  obtained,  which  a  court 
of  equity  would  have  enjoined  with  the  real 
facts  before  it.  After  that  preference,  and 
by  virtue  of  it,  and  with  the  funds  obtained 
through  it,  a  check  was  Issued  on  the  Bank 
of  Commerce  which  was  in  effect  a  second 
assignment  of  funds  of  the  Columbian  Bank 
held  to  Its  credit  by  the  Bank  of  Commerce. 
But  this  check  amounted  to  nothing  in  law, 
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because  the  prior  claim  of  the  Bank  of  Com- 
merce had  absorbed  the  fund  on  which  It  was 
drawn.  Nevertheless  the  court  of  equity  is 
aslced  to  make  good  the  preference  it  woilld 
have  refused  to  allow  by  subrogating  to  the 
payment  of  the  check  the  collateral  held  by 
the  Bank  of  Commerce,  now  in  the  hands  of 
the'  court,  for  the  admlnlatratlon  of  the  equi- 
ty of  ratable  distribution.  It  seems  to  me 
the  statement  of  the  proposition  carries  its 
own  refutation. 

THAMES  et  al.  r.  ROUSE  et  al. 

(Supreme  Court  of  South  Carolina.     Sept.  4, 

1908.     On  Rehearing,  Nov.  26,  1908.) 

1.  Appeal  and  Ebbob— Findinqs  op  Fact- 
Review. 

On  appeal  from  the  probate  court  to  the 
circuit  court  on  probate  of  a  will,  the  cause  must 
be  regarded  as  a  law  case,  the  issue  of  will  or 
no  will,  l>oth  as  to  real  and  personal  property, 
being  legal  in  its  nature,  and  the  circuit  court's 
findings  of  fact  are  not  reviewable  by  the  Su- 
preme Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Elrror,  §§  3955-3969.] 

2.  Wills— Contest— BuBDBN  or  Pboop. 

In  a  contest  of  a  will  on  the  ground  of 
fraud  and  forgery,  the  burden  of  proving  its  due 
execution  is  upon  proponents ;  and,  upon  their 
making  out  a  prima  facie  case  in  that  respect, 
the  burden  of  proving  the  fraud  and  forgery  is 
upon  those  charging  It 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  653-662.1 

8.   WlIXS— DECBEES— OONSTEUCTION. 

In  a  will  contest  case,  where  contestants 
urged  fraud  and  forgery,  the  judge,  in  his  decree 
in  opening  a  discussion  of  the  evidence,  used 
the  following  language:  "However  this  may  be, 
the  law  properly  places  the  burden  of  proving 
fraud  upon  those  who  charge  it.  Respondents 
here  charge  fraud  and  forgery  a^inst  the  will ; 
they  must  satisfy  the  court  of  it  by  something 
more  than  mere  romance  and  suspicion. v  At 
the  conclusion  of  the  discussion,  he  stated  that 
"the  case  for  contestants  has  entirely  failed,  and 
wholly  lacks  convincing  strength,  whereas  the 
case  for  the  will  is  sufficiently  made  out."  Held, 
that  the  language  meant  that  the  conclusion  of 
the  court  was  that  the  proponents  had  proved 
the  execution  of  the  will,  and  that  the  evidence 
offered  against  it  had  not  been  sufficient  to  over- 
come that  conclusion,  and  did  not  indicate  a 
holding  which  deprived  contestants  of  their  right 
to  rely  upon  a  failure  of  proponents  to  estab- 
lish a  prima  facie  case,  in  the  first  instance,  as 
to  the  due  execution  of  the  will. 

The  above  proposition  was  adopted  by  a  di- 
vided court. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;  R.  W.  Memmlnger,  Judge. 

Proceedings  by  James  F.  Thames  and  an- 
other for  the  probate  of  the  will  of  William 
H.  Mears.  From  a  Judgment  of  the  circuit 
court  sustaining  a  Judgment  of  the  probate 
court,  admitting  the  will  to  probate,  contest- 
ants M.  D.  Rouse  and  others  appeal.  Affirm- 
ed by  a  divided  court 

Howell  &  Gruber,  B,  R.  Hlers,  Jas.  E. 
Davis,  and  W.  8.  TllUnghast,  for  appellants. 
B.  W.  De  Loach  and  Bates  &  SImms,  for  re- 
spondents. 

GAR'S,  A.  J.  This  case  was  commenced 
In  the  coiirt  of  probate,  where  It  was  adjudg- 
ed that  the  will  in  dispute  was  genuine  and 


not  a  forgery.  There  was  an  appeal  to  the 
circuit  court,  which  sustained  the  will  and 
dismissed  the  appeal,  whereupon  the  defend- 
ants appealed  to  this  court 

While  the  exceptions  are  numerous,  the  ap- 
pellants' attorneys  have  grouped  them  under 
three  heads,  which  present  all  the  questions 
Involved.  The  first  of  these  Is:  "That  the  cir- 
cuit Judge  erred  in  refusing  to  pass  upon  the 
objections  noted  to  portions  of  the  testimony 
as  taken  before  the  probate  court"  The  or- 
der out  of  which  this  question  arose  was  as 
follows:  "Attorneys  for  both  parties  in  the 
above-entitled  case  agreeing,  it  Is  ordered 
that  the  said  case  be  tried  by  this  court,  on 
the  testimony  taken  by  the  probate  Judge 
herein."  All  the  testimony  Introduced  before 
the  probate  Judge  was  not  reduced  to  wrltUig, 
and  the  said  order  could  not  have  been  car- 
ried into  effect  If  his  honor,  the  circuit  Judge, 
was  compelled  to  pass  upon  the  objections  to 
the  testimony  taken  by  the  probate  Judge. 
This  fact,  and  others  mentioned  by  the  cir- 
cuit Judge,  induced  him  to  reach  the  conclu- 
sion that  the  right  to  Insist  upon  said  objec- 
tions was  waived,  and  this  finding  Is  fully 
sustained  by  the  testimony. 

The  next  assignment  Is  that  bis  honor,  the 
circuit  Judge,  erred  "in  holding  and  decidins 
that  the  alleged  will  was  genuine,  the  over- 
whelming weight  of  the  proof  showing  that 
it  was  a  forgery,  and,  as  such,  null  and  void." 
The  cases  of  Myers  v.  O'Hanlon,  12  Rich.  Eq. 
Cas.  196,  and  In  re  Solomon's  Estate,  74  S. 
C.  189,  54  S.  E.  207,  are  conclusive  of  this 
question,  as  they  show  that  the  issue  of  will 
or  no  will,  both  as  to  real  and  personal  prop- 
erty. Is  legal  In  Its  nature,  and  therefore  not 
reviewable  by  this  court 

The  last  question  presented  Is;  "That  tbe 
circuit  Judge  was  in  error  In  holding  and  de- 
ciding that  the  law  placed  the  burden  upon 
the  appellants  to  prove  that  the  alleged  will 
was  fraudulent  and  a  forgery."  After  dis- 
cussing, somewhat  at  lengrth,  the  presump- 
tions In  favor  of  the  validity  of  a  will,  the 
presiding  Judge  concluded  as  follows:  "How- 
ever this  may'be,  the  law  properly  places  the 
burden  of  proving  fraud  upon  those  who 
charge  It  Respondents  here  charge  fraud 
and  forgery  against  the  will;  they  myst  sat- 
isfy the  court  of  It  by  something  more  than 
mere  romance  and  suspicion."  The  principle 
that  the  burden  is  upon  the  party  alleging 
the  validity  of  the  will  Is  so  well  settled  as 
to  render  the  citation  of  authority  tumeces- 
sary.  On  the  other  hand.  It  is  also  true,  as 
a  general  rule,  that  he  who  alleges  fraud 
takes  upon  himself  the  burden  of  proving  it. 
The  effect,  however,  of  alleging  the  fraud  did 
not  shift  the  burden  of  proof  from  the  peti- 
tioners as  to  the  validity  of  the  will,  but  to 
enable  tbe  defendants  to  Introduce  testimony 
as  to  those  matters,  concerning  which  they 
might  otherwise  have  been  precluded.  In 
other  words,  th6  defendants  were  not  requir- 
ed to  establish  the  allegations  of  fraud  until 
the  petitioners  made  out  a  prima  fade  case, 
showing  that  there  was  a  compliance  with 
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the  requirements  of  law  in  the  execution  of 
tlie  will.  The  ruling  of  the  circuit  Judge  de- 
prived the  defendants  of  the  right  to  rely  np- 
OD  the  fact  that  the  petitioners  had  not  made 
ont,  in  the  first  Instance,  a  prima  facie  case. 
If  this  was  a  case  in  chancery,  the  court 
woald  have  the  power  to  determine  the  facts, 
and  grant  relief  even  when  there  was  an  er- 
roneous ruling  upon  a  question  of  law.  But 
as  the  issue  is  of  a  legal  nature,  and  there 
was  an  erroneous  ruling  upon  a  question  in- 
volving a  substantial  right,  the  appeal  must 
be  ^stained. 

The  foregoing  are  the  views  of  two  mem- 
bers of  the  court,  hut  as  the  other  two  mem- 
bers are  of  the  opinion  that  there  was  no  re- 
versible error,  the  judgment  of  the  circuit 
conrt  is  afiOrmed. 

JONES,  J.  (dissenting).  I  concur  In  the 
views  of  Mr.  Justice  GARY,  except  on  the 
qnestlon  whether  Judge  Memmlnger  improp- 
erly placed  the  burden  of  proof  in  this  case, 
as  to  which  I  dissent.  There  is  no  doubt  of 
tbe  general  proposition  that  the  burden  of 
proof  rests  on  the  proponent  of  a  will  to  show 
its  due  execution,  but  when  the  proponent 
has  made  out  a  prima  facie  case  the  burden 
shifts  to  the  contestants  until  they  have  over- 
tbrown  the  prima  facie  case.  O.  Yam,  one  of 
the  witnesses  to  the  will,  testified  that  the 
testator  subscribed  his  name  to  the  will  in 
the  presence  of  Franklin  Johnson,  B.  T.  Law- 
ton,  and  witness,  and  that  these  witnesses, 
m  the  presence  of  testator  and  each  other, 
subscribed  their  names  thereto  as  witnesses, 
and  that  said  Johnson  and  Lawton  were  dead, 
and  their  signatures  were  genuine.  This  was 
prima  facie  evidence  that  the  testator  did  ex- 
ecute the  will  in  the  presence  of  the  witnesses 
thereto.  Section  2492,  voL  1,*  Civ.  Code  1902. 
The  contestants,  however,  charged  fraud  and 
forgery.  While  this  charge  did  not  shift  the 
harden  of  proof  to  contestants,  the  prima 
facie  evidence  in  support  of  the  will  did. 
This  is  all  that  can  fairly  be  deduced  from 
the  language  of  the  court,  construed  with  the 
whole  decree.  Judge  Memmlnger  expressly 
declined  to  indulge  any  presumption  in  favor 
of  the  execution  of  the  will,  and  discussed  at 
some  length  the  evidence  by  which  it  was 
sought  to  overthrow  the  prima  fade  case 
made  by  the  proponents,  and  used  this  lan- 
gnage:  "Finally  It  appears  to  me  that  the 
case  for  contestants  has  entirely  failed,  and 
wholly  lacks  convincing  strength,  whereas  the 
case  for  the  will  Is  sufficiently  made  out." 

The  judgment  of  the  circuit  conrt  should 
be  affirmed. 

WOODS,  J.  (dissenting).  The  Issue  In  this 
case  was  not  whether  the  making  of  the  will 
had  been  procured  by  fraud  or  undue  In- 
fluence, but  whether  the  deceased.  William  H. 
Mears,  had  ever  signed  the  paper  ottered  as 
tail  will;  the  allegation  of  the  contestants  be- 
ing that  the  signature  was  forged.  The  au- 
thorities as  to  the  burden  of  proof  In  cou- 
tists  over  wills  are  irreconcilable.  The  rule 
wbich  seems  most  reasonable  is  that  the  bur- 


den of  proving  the  execution  la,  and  always- 
remains,  on  him  who  offers  the  paper  as  a 
will.  But  when  the  execution  Is  admitted  or 
proved  by  the  preponderance  of  the  evidence, 
and  the  issue  is  whether  the  will  was  obtain- 
ed by  fraud  or  undue  Influence,  then,  as  In 
other  cases,  the  burden  of  proving  the  fraud 
or  undue  influence  by  the  preponderance  of 
the  evidence  rests  on  him  who  charges  it. 
The  question  in  this  case  being  whether  the 
paper  was  ever  executed  at  all,  the  burden 
remained  throughout  on  the  proponents.  The 
following  language,  used  In  the  decree  in 
opening  the  discussion  of  the  evidence,  does 
not  seem  to  accord  with  the  distinction  just 
stated:  "However  this  may  be,  the  law  prop- 
erly places  the  burden  of  proving  fraud  upon 
those  who  charge  it.  Respondents  here  charge 
fraud  and  forgery  against  the  will;  they 
must  satisfy  the  court  of  It  by  something 
more  than  mere  romance  and  suspicion."  But 
at  the  conclusion  of  the  discussion  the  circuit 
judge  distinctly  holds  that:  "The  case  for 
contestants  has  entirely  failed,  and  wholly 
lacks  convincing  strength,  whereas  the  case 
for  the  will  Is  sufficiently  made  out"  This 
language  does  not  admit  of  any  other  con- 
struction than  that  the  conclusion  of  the  cir- 
cuit judge  from  all  the  evidence  was  that  the 
proponents  had  proved  the  execution  of  the 
will,  and  that  the  evidence  offered  against  It 
had  not  been  sufficient  to  alter  or  overcome 
this  conclusion. 

I  think  for  this  reason  the  judgment  should 
be  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Alter  careful  consideration 
of  the  i>etition  herein,  the  court  Is  satisfied  that 
no  material  question  of  laW  or  of  fact  has  been 
either  overlooked  or  disregarded.  It  Is  therefore 
ordered  that  the  petition  be  dismissed,  and  that 
the  order  heretofore  granted,  staying  the  remit- 
titur, be  revoked. 


DU  BOSB  v.  ATLANTIC  COAST  LINE  R. 
CO. 

(Supreme  Court  of   South   Carolina.     Sept  8, 
1908.) 

1.  Cabriebs— Injxikt  to  Passenoeb  -Board- 
INO  Tbain— Duty  to  Fdbnish- Facilities — 
"Equal  Facilities." 

Plaintiff,  after  buying  a  ticket  for  a  train, 
the  usual  place  of  boarding  which  was  on  the 
depot  side,  where  the  ground  between  the  tracks 
was  macadamized  and  smooth,  and_  where  the 
conductor  and  assistants  stood  during  the  let- 
ting off  and  talcing  on  of  passengers,  went  to 
the  further  side  of  and  beyond  the  tracks,  and 
then  returning  to  and  attempting  to  board  the 
train  from  such  further  side,  where  the  ground 
was  lower  and  less  smooth,  was  thrown  and  in- 
jured, the  train  having  started  up  before  he  at- 
tempted to  board  it,  or  while  he  was  in  the  act 
of  doing  so.  Hia  requested  instruction  that, 
where  it  is  customary  for  passengers  to  alight  at 
a  station  on  both  sides  of  the  train,  it  is  the 
carrier's  duty  to  provide  equal  facilities  for  pas- 
sengers to  alight  or  take  passage  on  both  sides, 
was  given  with  the  qualification:  "That  would 
be  so  if  the  railroad  company  expressly  or  im- 
pliedly invited  them  to  aliRht  on  both  sides,  but 
not  otherwise."  Held  that,  construing  the  term 
"equal  facilities"  to  include  the  keeping  of  equal 
w,atch  or  lookout  on  both  side.<!  to  prevent  In- 
jury to  passengers,  there  was  no  error,  though 


Digitized  by 


Google 


266 


02  SOUTHEASTERN  REPORTEB. 


(S.C. 


the  carrier  might  know,  without  entering  pro- 
test, that  passengers  for  reasons  of  their  own 
freqnently  got  on  or  off  the  wrong  side  at  the 
station  in  question. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2422.] 

2.  Saue— Tbespassers. 

Considered  in  reference  to  the  theory,  find- 
ing support  In  the  evidence,  that  plaintiff,  after 
buying  a  ticket  for  defendant's  train,  left  the 
station^  premises  while  the  train  was  approach- 
ing, and  thereafter,  running  back,  attempted  to 
board  the  movinz  train  at  a  place  where  he 
could  not  be  seen  by  those  in  charge  of  the 
train,  and  where  passengers  were  not  invited 
or  expected  to  board  the  train,  the  Instruction 
that,  if  a  passenger  goes  where  he  has  no  right 
to  be,  then  he  becomes  a  trespasser,  and  the 
carrier  owes  him  no  duty  except  not  to  willfully 
or  wantonly  Injure  him,  is  correct. 

8.  Saue— Passenoebs. 

It  is  not  the  law,  without  qualification,  that, 
when  one  becomes  a  passenger  by  the  purchase 
of  a  ticket,  he  remains  a  passenger  till  he  reach- 
es his  destination;  but,  having  left  the  station 
premises  after  his  purchase,  he  ceases  to  have 
the  full  rights  of  a  passenger  during  his  absence 
and  until  he  has  again  presented  himself  for 
transportation  at  the  proper  time  and  place,  ac- 
cording to  the  reasonable  rules  of  the  carrier. 

4.  Trial— iNSTBUcnoNB—CoKBTBUCTiON  as  a 

Whole. 

Though  it  cannot  be  well  seen  under  what 
reasonable  view  of  the  testimony  plaintiff  could 
be  a  licensee  when  boarding  defendant's  train, 
yet,  the  court  having  correctly  instructed  as  to 
the  duty  of  defendant  if  the  jury  should  find 
plaintiff  was  a  passenger,  plaintiff  was  not  prej- 
udiced by  an  instruction  submitting  to  the  jury 
the  determination  of  whether  plaintiff  was  a 
mere  licensee,  and  correctly  stating  the  law  as 
applied  to  a  licensee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §«  703-718.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County. 

Action  by  R,  F.  Du  Bose  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

Davis  D.  Moise  and  L.  D.  Jennings,  for 
appellant.  P.  A.  WlUcox  and  Mark  Rey- 
nolds, for  respondent 

JONES,  J.  Judgment  on  verdict  was  ren- 
dered for  defendant  in  this  action  for  per- 
sonal injuries,  and  plaintiff  appeals  on  ex- 
ceptions to  instructions  given  the  Jury. 

On  January  29,  1005,  plaintiff  purchased 
from  defendant's  agent  at  Sumter,  S.  C,  a 
ticket  as  passenger  from  Sumter  to  Mayes- 
viUe,  S.  C,  on  defendant's  train  No.  32  from 
Augusta,  due  at  Sumter  about  6:30,  after 
nightfall.  After  purchasing  the  ticket  and 
checking  his  bicycle,  plaintiff  went  from  the 
depot  across  the  Intervening  tracks  to  the 
house  of  Wm.  H.  Hodges  for  a  bundle.  This 
bouse  was  off  the  station  premises,  and  about 
30  yards  from  the  track  to  be  occupied  by 
No.  82,  which  track  was  the  third  and  last 
parallel  track  from  the  depot  As  plain- 
tiff was  going  across  the  tracks  to  Hodges', 
be  saw  No.  82  come  In  and  stop  at  the  water 
tank,  which  was  about  100  yards  from  the 
station.    After  taking  water  32  came  to  the 


station.  The  usual  place  for  boarding  the 
train  was  on  the  depot  side,  where  the 
ground  between  the  tracks  was  macadamiz- 
ed and  smooth,  and  where  the  conductor  and 
assistants  stood  during  the  letting  off  and 
taking  on  of  passengers.  There  was  tes- 
timony, however,  tliat  passengers  frequently 
got  on  and  off  on  the  other  side.  The  ground 
on  that  side  was  lower  and  less  smooth,  ex- 
cept at  the  place  prepared  for  the  handling 
of  the  baggage,  where  the  baggage  car  stop- 
ped. The  plaintiff  offered  testimony  tend- 
ing to  show  that  when  be  secured  his  bundle 
at  Hodges',  he  walked  back  to  bis  train, 
which  was  then  standing  still  at  the  sta- 
tion; that  witb  bis  bundle  under  bis  right 
arm,  he  caught  the  railing  of  the  front  end 
of  the  second-class  coach  with  his  left  hand, 
and  was  on  the  bottom  step  of  the  platform, 
when  the  train,  without  stopping  its  usual 
time  and  without  giving  any  signal,  sud- 
denly Jerked  forward,  which  overbalanced 
him,  and  he  fell  with  his  hand  on  the  rail, 
which  was  crushed  by  the  wheel,  nec«- 
sltatlng  amputation.  The  negligence  alleged 
in  the  complaint  as  the  cause  of  his  Injury 
was  the  sudden  Jerking  forward  of  the  train 
before  leaving  time  without  signal  or  warn- 
ing, xue  answer,  besides  a  general  denial, 
alleged  that  the  plaintiff  brought  about  bis 
Injury  solely  by  hla  own  negligence,  and  also 
pleaded  contributory  negligence.  Defendant 
offered  testimony  tending  to  show  that  the 
train,  after  stopping  three  minutes  at  the 
tank,  stopped  seven  minutes  at  the  station; 
that  the  usual  and  prepared  place  for  board- 
ing said  train  was  on  tbe  depot  side,  which 
was  provided  with  lights;  that  the  train 
was  so  constructed  that  It  would  be  prac- 
tically Impossible  to  move  It  off  with  a  Jerk 
sufficient  to  throw  a  person;  that  as  matter 
of  fact  It  moved  off  smoothly  without  a  Jerk ; 
that  the  conductor  made  the  usual  call  of 
"All  aboard!"  and  tbe  bell  was  sounded 
before  starting;  that  plaintlfTs  presence  on 
the  opposite  side  of  the  train  was  unknown 
to  defendant's  agents.  One  witness  testi- 
fied that  he  saw  plaintiff  running  towards 
the  train  as  It  pulled  out  The  verdict  of 
the  Jury  shows  that  the  Issues  of  fact  were 
found  In  favor  of  the  defendant;  but  tbe 
foregoing  reference  to  tbe  testimony  will  aid 
In  the  consideration  of  tbe  exceptions  to  tbe 
charge. 

Tbe  plaintiff  requested  tbe  court  to  charge 
as  follows:  "Where  it  Is  customary  for 
passengers  to  alight  from  passenger  trains 
at  any  station  of  tbe  railroad  company  on 
both  sides,  it  is  tbe  duty  of  the  railroad 
company  to  provide  equal  facilities  for  pas- 
sengers to  alight  or  to  take  passage  on 
both  sides."  In  response  to  this  request  tbe 
court  gave  tbe  charge  witb  this  qualification : 
"That  would  be  so  If  tbe  railroad  company 
expressly  or  impliedly  invited  tbem  to  alight 
on  both  sides;  but  not  otherwise."  It  Is 
contended  that  tbe  charge  should  have  been 
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given  wltboat  modlflcntion,  or  tbat  the  court 
shoaM  hare  charged  tbut  If  passengers  bad 
been  accustomed,  with  the  knowledge  of  the 
railroad   company,    to   get   on   and    off   on 
both  Bides  of   Its   train  at  this  particular 
passenger   station,   and  the   company   acqui- 
esced In  it.  then  it  became  the  duty  of  the 
company   to   either   provide   equal    facilities 
OD  both  Bides  for  passengers  to  get  off  and 
vn,  and   equal   protection,   or   the  company 
should   haye  notified  the  passengers  not  to 
get  off  and   on  on  both  sides,  but  should 
have  informed  and  directed  them  at  which 
side  to  get  off  and  on,  and  should  have  fur- 
ther charged  that  If  It  was  the  custom  of 
passengers   to   get   on  and   alight  on   both 
sides  with  knowledge  of  the  company,  then 
(be  company  was  bound  to  take  equal  pre- 
cautions for  the  safety  of  passengers  getting 
off  and  on  tbelr  trains  on  both  sides  t>efore 
starting   their  trains.     In   the   first   place, 
it  may  be  observed  that  the  Injury  is  not 
alleged  to  have  resulted  from  any  failure 
to  provide  proper  facilities  for  passengers 
00  both   sides   of  the  train,   bat  that   the 
delict  consisted  In  not  stopping  the  train 
a  reasonable  length  of  time,  and  In  sudden- 
ly starting  It  with  a  Jerk  and  without  a 
signal.     If  the  term  "equal  facilities"  must 
be  construed   as    Including   the   keeping   of 
equal  watch  or  lookout  on  both  sides,  to  pre- 
vent injury  to  passengers  boarding  or  dis- 
embarking. It  is  clear  tbat  the  instructions 
desired   would  place  a  burden  too  onerous 
un  the  carrier,  unless  the  circumstances  show 
an    Inritatlon    to    passengers    to    use    both 
sides.     It  Is  perfectly  reasonable  for  a  rail- 
road to  adopt  a  particular  side  for  the  use 
of  passengers,   and  make   its   arrangements 
for   the   protection    of  passengers   with    re- 
spect to  tbat   Bide.     It  Is  impossible  for  a 
t-unductor  and  bis  assistants  to  keep  equal 
watch  on  both  sides  of  the  train  at  the  same 
time,   and  it  would  be  unreasonably  onerous 
to  require  such  a  duplication  of  servants  as 
would  equally  protect  both  sides.     When  a 
railroad   has   selected   its   usual    place   for 
boarding  and  alighting  from  its  trains,  and 
reasonable  facilities,  assistance,  and  lookout 
are  there  maintained  for  the  safety  of  pas- 
sengers, and  circumstances  show  tbat  such 
is  the  regulation  of  the  company,  it  is  the 
duty  of  passengers  to  conform.     Many  be- 
lated. Impatient,  careless,  or  reckless  people 
may  choose  to  take  the  risk  of  not  conform- 
ing, or  passengers  for  reasons  of  their  own 
may  prefer  to  get  on  or  off  on  the  wrong 
>ide.     The  company   may   know   that    such 
Is  frequently    done,    and    enter    no    protest 
against  It,  and  yet.  If  It  does  not  hold  out 
any  Invitation  to  so  use  Its  property,  but, 
on  the  contrary,  invites  the  use  of  a  particu- 
lar place  under  reasonable  precautions  for 
safety,  it  cannot  be  held  to  be  duty  bound 
to  provide   eqnal    safeguards    at    all    other 
places    which     the    passengers    wrongfully 
cboose  to  use.    This  must  In  fairness  be  the 
e2S.E.— 17 


rale,  and  it  grows  out  of  the  duty  of  the 
carrier  to  exercise  the  highest  degree  of 
care  practicable  In  making  provision  for  the 
safety  of  passengers  In  getting  on  or  off  its 
trains,  the  Impracticability  of  providing 
equally  effective  safeguards  at  every  possi- 
ble point  of  entry  or  exit,  and  the  correla- 
tive duty  of  passengers  to  comply  with  the 
reasonable  rules  and  regulations  adopted 
to  promote  safety. 

The  remaining  exceptions  are  to  the  follow- 
ing portions  of  the  charge :  "The  law  requires 
common  carriers  of  passengers  to  exercise 
the  highest  degree  of  care  for  the  safety  of 
their  passengers.  When  a  person  goes  to  a 
railway  station  a  reasonable  time  before  the 
departure  of  a  train,  bona  fide  Intending  to 
become  a  passenger,  he  Is  in  law  a  passenger, 
and  entitled  to  the  rights  of  a  passenger, 
while  there  Intending  to  become  a  passenger 
and  while  he  Is  in  the  place  provided  by  the 
company  for  waiting  passengers,  or  on  the 
place  provided  by  the  company  for  passengers 
to  approach  and  get  on  Its  trains,  or  in  the 
place  where  the  company  expressly  or  impli- 
edly invites  passengers  to  get  on.  If  he  Is  then 
approaching  the  train  to  get  aboard,  or  If  he 
is  actually  getting  aboard  the  train,  in  a 
proper  way  and  at  the  proper  time.  If  he 
goes  whefe  be  has  no  right  to  be,  then  he  be- 
comes a  trespasser,  and  the  company  owes 
him  no  duty,  except  not  to  willfully  or  wan- 
tonly injure  him.  The  company  would  be 
liable,  however,  If  It  willfully  or  wantonly 
Injured  even  a  trespasser.  If  a  person  goes 
where  be  Is  not  Invited  to  get  aboard  the 
train,  but  where  passengers  do  get  on  and  off 
with  the  knowledge,  acquiescence,  and  per- 
mission of  the  company,  then  he  would  be  a 
licensee,  and  would  not  be  entitled  to  the  de- 
gree of  care  required  by  the  company  for  the 
safety  of  passengers,  which,  as  I  have  said. 
Is  the  highest  degree  of  care,  but  he  would  be 
entitled,  under  those  circumstances,  to  the  ex- 
ercise of  ordinary  care  for  his  safety;  that 
is,  such  care  as  an  ordinary  prudent  person 
would  exercise  under  the  circumstances  of  the 
situation.  Now,  it  is  for  you  to  say  whether 
at  the  time  of  his  alleged  Injury  the  plaintiff 
was  a  passenger,  entitled  to  the  highest  de- 
gree of  care,  or  a  licensee,  and  entitled  to  the 
exercise  of  ordinary  care,  or  a  trespasser,  to 
whom  the  defendant  owed  no  duty,  except 
not  to  willfully  or  wantonly  injure  him."  The 
second,  third,  and  fourth  exceptions  charge 
error  in  the  sentence:  "If  a  passenger  goes 
where  he  has  no  right  to  be,  then  he  becomes 
a  trespasser,  and  the  company  owes  him  no 
duty  except  not  to  willfully  or  wantonly  In- 
jure him."  The  specifications  are :  (1)  When 
'a  person  once  becomes  a  passenger,  he  re- 
mains a  passenger  until  he  reaches  bis  desti- 
nation, and,  even  though  he  goes  where  he 
has  no  right  to  be,  the  carrier  throughout  Is 
bound  to  exercise  the  highest  degree  of  care 
to  avoid  injuring  him.    (2)  That  It  is  the  duty 
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of  a  carrier  to  prevent  a  passenger  from  going 
where  he  had  no  right  to  go,  and  to  protect 
the  passenger  and  warn  him  of  danger.  It 
will  be  observed  that  the  charge  Imposed  up- 
on the  carrier  to  exercise  the  highest  degree 
of  car  for  the  safety  of  a  passenger  "while 
he  is  In  the  place  provided  by  the  company 
for  passengers  to  approach  and  get  on  its 
train,  or  In  the  place  where  the  company  ex- 
pressly or  Impliedly  Invites  passengers  to  get 
on.  If  he  Is  then  approaching  the  train  to 
get  aboard,  or  If  he  Is  actually  getting  aboard 
the  train  in  a  proper  way  and  at  the  proper 
time."  When  the  court  was  Instructing  with 
reference  to  the  degree  of  care  a  passenger  Is 
entitled  to  when  he  is  where  be  has  no  right 
to  be,  he  was  no  doubt  endeavoring  to  state 
the  law  which  should  govern  In  case  the  jury 
should  adopt  a  theory  finding  support  In  the 
evidence,  viz.,  that  plaintiff,  after  purchasing 
his  ticket,  left  the  station  premises  while  the 
train  was  approaching,  and  thereafter,  run- 
ning back,  attempted  to  board  the  moving 
train  at  a  place  where  he  could  not  be  seen 
by  those  in  charge  of  the  train,  and  where 
passengers  were  not  Invited  or  expected  to 
board  the  train.  Considered  with  reference 
to  this  theory  of  the  case,  the  Instruction  was 
correct.  We  cannot  without  qualification  In- 
dorse appellant's  view  that  once  a  passenger 
always  a  passenger  until  destination  is  reach- 
ed. In  Taylor  v.  A.  0.  L.,  78  S.  C.  65,  59  S.  B. 
641,  the  general  rule  as  to  the  relation  of 
passengers  and  carrier  is  thus  stated :  "When 
one  is  on  the  carrier's  station  premises  with 
a  bona  fide  purpose  of  becoming  a  passenger, 
within  a  reasonable  time  before  the  departure 
of  the  train  to  be  boarded,  he  Is  entitled  to 
protection  as  a  passenger.  Johns  v.  Railway 
Co.,  39  S.  C.  162,  17  S.  E.  698,  20  L.  ft.  A. 
520,  89  Am.  St  Rep.  709;  Holcombe  v.  Rail- 
way Co.,  66  S.  C.  10,  44  Sw  E.  68.  As  a  corol- 
lary of  this  rule,  when  a  passenger  has  reach- 
ed his  destination  and  alighted  from  the 
train,  he  is  still  entitled  to  protection  as  a 
passenger  until  he  has  had  a  reasonable  time 
to  leave  the  station  premises.  4  Elliott  on 
Railroads,  {  1592;  Brunswick,  etc.,  Ry.  ▼. 
Moore,  101  Ga.  684,  28  S.  E.  1000;  Olenn  v. 
Lake  Erie,  etc.,  Ry.,  165  Ind.  659,  75  N.  E. 
282,  2  L.  R.  A.  (N.  S.)  872,  112  Am.  St  Rep. 
255." 

In  Martin  v.  Railway  Co.,  61  S.  C.  168,  28 
S.  E.  303,  the  court  held  that  the  contractual 
relation  of  passengers  and  carrier  is  created 
when  a  ticket  is  purchased,  and  when  a  per- 
son with  a  ticket  and  with  the  intention  to 
ride  as  a  passenger  goes  upon  the  train  upon 
which  his  ticket  entitles  him  to  ride  as  pas- 
senger, even  If  he  boards  the  train  at  an  un- 
usual time  and  at  an  unusual  place,  he  is 
entitled  to  the  rights  of  a  passenger,  at  least 
to  the  extent  of  not  being  mistreated  by  the 
employes  of  the  company.  In  the  last  cited 
case  the  court  further  said:  "The  testimony 
tended  to  establish  the  following:  (1)  That 
plaintiff  had  a  ticket  entitling  him  to  ride 


on  the  train  mentioned  in  the  complaint  (2) 
That  it  was  bis  intention  to  ride  on  the  pas- 
senger car  of  said  train  when  he  boarded  it 

(3)  That  the  car  upon  the  platform  of  which 
he  entered  was  divided  into  two  apartments, 
one  of  which  was  used  as  a  place  for  baggage 
and  the  other  for  second-class  passengers. 

(4)  That  the  train  was  moving  slowly  when 
plaintiff  got  upon  the  platform,  but  he  was 
not  injured  while  boarding  the  train.  (5) 
That  passengers  had  previously  ridden  on 
said  platform,  and  whenever  seen  by  the  bag- 
gage master  were  always  brought  Inside. 
Whether  the  plaintiff  was  a  passenger  or  a 
trespasser  depended  upon  the  Inference  to  be 
drawn  from  the  testimony  under  proper  In- 
structions from  the  court,  and  was  peculiar- 
ly a  matter  for  the  consideration  of  the  Jury." 
There  was  also  testimony  In  Martin's  Case 
that  when  he  got  on  the  platform,  the  bag- 
gage master  ordered  him  off,  and  moved  to- 
wards bim  threateningly,  which  caused  him 
to  Jump  off  the  moving  train,  to  his  injury. 
In  such  a  situation  he  should  not  be  bo  mis- 
treated whether  passenger  or  trespasser. 
When  it  is  stated  that  one  becomes  a  passen- 
ger when  he  purchases  a  ticket  that  of 
course,  means  so  long  as  he  remains  or  goes 
where  he  Is  expressly  or  Impliedly  Invited  by 
the  carrier  in  effectuating  the  contract  of 
transportation.  One  may  be  a  passenger 
while  waiting  with  a  ticket  In  the  station 
building,  but  be  would  not  be  a  passenger 
while  climbing  onto  the  roof  of  the  building 
for  the  purpose  of  waiting  there.  One,  though 
having  a  passenger's  ticket,  ceases  to  have 
the  full  rights  of  a  passenger  during  the 
time  he  is  off  the  station  premises.  To  re- 
store his  full  rights  as  such,  he  must  again 
present  himself  for  transportation  at  the 
proper  time  and  place,  according  to  the  rea- 
sonable rules  of  the  carrier.  Merrill  v.  East- 
em  Ry.  Co.,  139  Mass.  238,  1  N.  E.  548.  .52 
Am.  Rep.  705;  Webster  v.  Fltchburg  R.  Co., 
161  Mass.  26S,  37  N.  E.  16o ;  Jones  v.  Boston 
&  M.  R.,  163  Mass.  245,  39  N.  E.  1019.  We 
are  not  considering  a  case  involving  inquiry 
as  to  a  carrier's  duty  on  discovering  one  at- 
tempting to  board  its  train  as  a  passenger  in 
a  position  of  peril. 

The  foregoing  views  involve  a  consideration 
of  the  fifth  exception,  except  in  so  far  as  it 
submits  to  the  Jury  to  determine  whether 
plaintiff  was  a  mere  licensee,  and  entitled 
only  to  such  care  as  an  ordinary  prudent  per- 
son would  exercise  under  the  circumstances 
of  the  situation.  The  rule  of  law  as  applied 
to  a  licensee  was  correctly  stated.  While  we 
do  not  well  see  under  what  reasonable  view' 
of  the  testimony  plaintiff  could  be  a  licensee 
at  the  time  of  boarding  the  train.  It  was  cer- 
tainly not  prejudicial  to  him  to  submit  this 
view  to  the  Jury,  after  having  correctly  in- 
structed them  as  to  the  duty  of  the  defend- 
ant in  case  they  should  find  that  plaintiff  was 
a  passenger.  Treating  the  case  as  a  whole,  it 
was  fairly  submitted  to  the  Jury  under  a 
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clear  and  aUe  charge  ooverlDg  erery  possible 
phase  of  the  caae. 

The  exceptions  are  oMiruled,  and  the  Jadg- 
ment  of  the  drcoit  conrt  is  afllrmed. 


JETTER  et  al.  t.  KNIGHT. 

(Sapreme  Court  of  South  OaroUna.     Sept.  8, 
1908.) 

1.  Jddokent  — OPKNina  — Statdtobt  Right 
TO  Relief. 

Cr.  Code  1002,  {  195,  i>rovidIng  that  a  conrt 
may  in  its  discretion,  within  one  year  after  no- 
tice, relieve  a  party  from  a  jndgioent  or  order 
taken  against  blm  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  should 
have  a  liberal  oonstmction  in  furtherance  of 
justice. 

2.  PAannoN— Pabotes— Gbantbe    aw    Eiabx- 

MENT   BT   TeNAKT  IN   ColOfOK. 

Two  of  the  three  tenants  in  common  of  a 
tract  of  land  panted  an  easement  to  petitioner 
to  flood  a  portion  of  the  same  by  a  dam.  Subse- 
quently, and  without  notice  to  petitioner,  and, 
as  charged,  with  a  design  to  render  its  grant  in- 
effectiye,  a  decree  in  partition  was  procured  by 
the  co-tenants,  by  which  the  greater  portion  of 
the  flooded  land  was  apiMrtioned  to  the  one  who 
did  not  Join  in  the  grant.  Held,  that  it  was  a 
necessary  party  to  such  suit,  and  was  entitled, 
on  its  petition  of  intervention,  to  have  the  de- 
cree opened,  and  the  partition  so  made  as  to  al- 
lot the  part  of  the  tract  affected  by  the  easement 
to  the  grantors  thereof,  so  far  as  could  be  done 
without  prejudice  to  their  co-tenant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  Comity ;   R.  O.  Watts,  Judge. 

Action  for  partition  by  Sue  R.  Jeter  and 
Mary  A.  Jeter  against  Sara  Ida  Knight 
From  an  order  refusing  to  permit  the  Union 
Manufacturing  &  Power  Company  to  inter- 
vene, such  company  appeals.    Reversed. 

WUUam  Elliott,  Jr.,  and  J.  Aahby  Sawyer, 
for  appellant  X  Gordon  Hughes  and  Wal- 
lace &  Barron,  for  respondents. 

JONES,  J.  This  Is  an  appeal  from  an  or- 
der of  Judge  Watts  refusing  to  allow  the  Un- 
ion Mfg.  &  Power  Co.  to  Intervene  in  the  suit 
of  Sue  B.  Jeter  and  Mary  A.  Jeter  against 
Sara  Ida  Knight  It  appears  that  Sue  R. 
Jeter,  Mary  A.  Jeter,  and  Sara  Ida  Knight 
were  owners  as  tenants  In  common  of  a  tract 
of  land  on  Broad  river  In  Union  county.  On 
January  15,  1903,  Sue  R.  Jeter  and  Mary  A. 
Jeter  executed  to  the  Union  Mfg.  &  Power 
Co.  a  release  or  grant  of  an  easement  to  over- 
flow a  portion  of  said  tract  by  the  erection 
of  a  dam  across  Broad  river.  After  the  dam 
was  erected,  and  on  March  1,  1906,  Sara  Ida 
Knight  who  had  not  granted  easement  to 
overflow,  brought  an  action  against  the  Un- 
ion Mfg.  &  Power  Co.  for  damages  to  her 
undivided  one-fourth  Interest  by  reason  of 
said  overflowing.  Among  other  defenses,  the 
Union  Mfg.  &  Power  Co.  alleged  its  equity 
to  have  the  tract  so  partitioned,  among  the 
said  tenants  in  common,  as  to  have  allotted 
to  granting  tenants  that  portion  of  the  tract 
affected  by  the  alleged  easement  in  so  far 
as  It  may  be  practicable  and  equitable  to  do 
«o,  without  Injury  to  the  nongrantlng  tenant 


While  this  action  was  so  pending,  on  August 
28,  1907,  Bae  R.  Jeter  and  Mary  A.  Jetei? 
commenced  an  action  against  Sara  10a 
BInlght  for  partition  of  said  land.  The  peti- 
tion for  Intervention  alleges  that  service  of 
summons  in  said  action  was  accepted  by  Wal- 
lace 8c  Barron,  attorneys  for  Miss  Knight 
dated  August  26,  1907;  that  on  the  back  of 
the  summons  there  is  an  Indorsement,  dated 
September  6,  1007,  consenting  to  the  docket- 
ing of  the  case,  and  the  said  case  was  docket- 
ed September  6,  1907 ;  that  the  writ  In  parti- 
tion, being  dated  September  8,  1007,  was  filed 
September  6,  1907;  that  commissioners  were 
appointed  and  sworn  September  3d,  and 
made  return,  which  was  filed  on  September 
6,  1007;  and  that  decree  and  partition  was 
made  by  Judge  Watts  at  chambers  on  Sep- 
tember 6,  1907.  In  this  petition  tract  No.  1, 
alleged  by  petitioner  to  be  most  affected  by 
the  badted  waters,  was  allotted  to  Sara  Ida 
Knight  The  petition  alleged  that  the  par- 
tition was  greatly  Injurious  and  prejudicial 
to  the  rights  of  petitioner,  and  was  so  intend- 
ed. The  facts  stated  in  the  petition  were  not 
denied,  and  the  petition  was  dismissed  hi  a 
formal  order,  without  stating  the  reasons 
therefor.  After  careful  consideration  this 
court  Is  of  the  opinion  that  it  was  error  not 
to  allow  petitioner  to  Intervene  with  a  view 
to  have  partition  made,  so  as  to  secure  peti- 
tioner's rights  in  the  premises,  provided  the 
same  may  be  done  without  prejudice  to  rights 
of  the  nongrantlng  tenant  Sara  Ida  Knight. 
Section  195,  Cr.  Code  1002,  provides  that  the 
court  may  in  Its  discretion,  and  upon  such 
terms  as  may  be  just  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party 
from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake.  In- 
advertence, surprise,  or  excusable  neglect. 
This  section  should  have  a  liberal  construc- 
tion In  furtherance  of  justice.  According  to 
the  allegations  of  the  petition,  the  proceed- 
ings were  had  without  any  notice  to  petitioner, 
and  no  opportimlty  whatever  wis  given  to 
protect  petitioner's  rights  in  the  premises. 
Petitioner  was  not  only  taken  by  surprise, 
but,  according  to  the  untraversed  allegations, 
the  proceedings  were  conducted  with  a  design 
to  render  the  easements  granted  by  some  of 
the  co-tenants  ineffective.  A  court  of  equity 
should  be  slow  to  admit  its  Impotency  to  cor- 
rect'such  glaring  injustice. 

In  Railroad  Co.  v.  Leech,  36  S.  O.  146,  14 
S.  E.  730,  the  court  held  that  the  grantee  of 
a  right  of  way  from  one  co-tenant  is  not  such 
a  party  to  partition  proceedings  as  would 
authorize  the  grantee  to  participate  in  the 
appointment  of  the  commissioners,  and  there 
was  some  expression  to  the  effect  that  such 
a  grantee  was  not  a  necessary  or  proper  par- 
ty to  the  partition  proceedings,  but,  notwith- 
standing these  expressions,  as  matter  of  fact 
partition  was  ordered  in  said  action  at  the 
Instance  of  the  railroad  company,  and  its 
rights  were  carefully  guarded  by  explicit 
directions  in  the  writ  enjoining  the  couiuils- 
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sionera,  who  were  awom  to  carry  oat  such 
directions.  It  practicable,  to  partition  the 
laud  so  that  the  railroad  bed  and  right  of 
way  shall  lie  upon  the  part  (if  any)  assigned 
to  Mrs.  Leech,  the  granting  tenant.  The  case 
of  Railway  Co.  v.  Leech  was  three  times  In 
this  court  (38  S.  C.  175,  11  S.  E.  631,  20  Am. 
St  Rep.  667;  85  S.  C.  146.  14  S.  B.  730;  39 
S.  C.  446,  17  S.  E.  994),  and  the  case  through- 
out was  controlled  by  the  principle  that, 
where  a  tenant  in  common  had  placed  a  bur- 
den on  the  common  property,  Justice  and 
equity  demanded  that  partition  should  be,  if 
practicable,  so  made  as  to  allot  to  such  ten- 
ant in  common  the  portion  upon  which  the 
burden  has  been  placed,  and  on  the  last- 
mentioned  appeal  that  principle  was  so  far 
enforced  as  to  hold  that  the  heirs  at  law  of 
Mrs.  Leech  taking  her  interest,  which  exceed- 
ed the  damage  done  by  the  construction  of 
the  railroad,  were  estopped  to  claim  compen- 
sation, although  actual  partition  was  render- 
ed Impracticable  because  the  children  of  Mrs. 
Leech  became  owners  of  the  whole  npon 
her  death.  It  was  considered  by  the  court 
that  under  such  circumstances,  the  children 
took  Mrs.  Leech's  share  burdened  with  the 
easement 

It  is  hard  to  reconcile  such  a  strenuous  en- 
forcement of  the  rights 'Of  the  easement  bold- 
er, as  against  the  interest  of  the  burdening 
co-tenant,  with  the  view  that  the  easement 
holder  has  no  such  Interest  In  the  partition 
as  would  make  him  a  proper  or  necessary 
party  to  such  partition.  We  think  the  better 
view  is  that  the  petitioner,  in  the  circum- 
stances stated  in  this  case,  is  a  necessary 
party  to  the  partition  proceedings,  as  it  is 
delusive  to  recognize  a  right  while  denying 
opportunity  and  remedy  for  its  protection. 
In  'Freeman  on  Cotenancy  and.  Partition 
465,  the  learned  author  says:  "In  those 
states  where  such  a  conveyance  Is  regarded 
as  void  against  the  co-tenants  of  the  grantor, 
the  grantee  Is  not  usually  considered  as  a 
necessary  party  defendant  to  a  suit  for  par- 
tition ;  and  such  suit  may  be  prosecuted  to  a 
final  decree  without  taking  any  notice  of  him 
whatsoever.  But  there  can  be  no  doubt  that 
the  grantee  of  a  specified  parcel  will  become 
seized  thereof  In  severalty  if,  upon  parti- 
tion, it  should  be  assigned  to  him  or  his  gran- 
tor, and  that  if  not  so  assigned  he  will  lose 
bis  entire  interest.  He  is  more  deeply  inter- 
ested in  partition  than  any  of  the  tenants 
in  common  of,  the  entire  tract.  It  little  mat- 
ters to  them  where  their  respective  purpartles 
may  be  located.  But  with  the  grantee  of  a 
special  location  it  la  all-important  that  such 
a  division  may  be  made  as  will  allow  his 
deed  to  become  operative.  He  is  entitled  to 
the  consideration  of  the  court,  and  will, 
whenever  his  claims  are  known  to  the  court, 
be  protected  as  far  as  possible,  without  doing 
Injustice  to  the  co-tenants  of  the  whole  tract. 
He  has  therefore  been  regarded  as  a  proper 
party  defendant  even  In  states  where  his 
conveyance    has    been    spoken    of    as    void 


against  the  co-tenant  of  his  grantor.  In 
such  states  the  making  of  such  a  grantee  a 
party  defendant  may,  i)erhaps,  be  required  by 
the  courts  rather  by  reason  of  their  desire  to 
do  complete  justice  than  as  a  matter  of  al>- 
solute  right;  but  in  states  where  his  convey- 
ance is  regarded  as  valid,  and  as  Investing 
him  with  all  the  rights  and  Interests  which 
his  grantor  bad  in  the  tract  conveyed,  his 
right  to  be  a  party  defendant  is  as  absolute 
as  that  of  a  co-tenant  of  the  whole  tract 
Whltton  V.  Whitton,  38  N.  H.  127,  75  Am. 
Dec.  167;  Mee  v.  Benedict,  98  Mich.  260,  57 
N.  W.  175,  22  L.  R.  A.  641,  39  Am.  St  Rep. 
546.  In  the  case  of  Incumbrances,  such  as 
judgments  or  mortgages  against  the  interest 
of  a  co-tenant  It  may  not  be  necessary  as  a 
rule,  to  make  such  llenholders  parties,  be- 
cause after  partition  In  kind  the  lien  wilt 
merely  be  transferred  to  the  tenant's  share 
In  severalty,  or  in  case  of  sale  the  tenant's 
share  in  the  fund,  and  thus  complete  justice 
be  effected,  but  in  Kennedy  r.  Boykln,  35  S. 
C.  61,  14  S.  B.  809,  28  Am.  St  Rep.  838. 
where  a  tenant  in  common  gave  a  mortgage 
on  a  specific  part  of  the  common  property, 
the  mortgagee  was  held  to  have  an  equity  tO' 
require  partition,  if  practicable,  without  prej- 
udice to  other  co-tenants,  so  as  to  allot  the 
specific  portion  covered  by  the  mortgage  as 
the  share  of  the  mortgagor  and  thereby  save 
the  lien  of  the  mortgage.  In  this  case  the 
right  of  the  easement  holder  cannot  be  pro- 
tected at  all,  unless  It  is  done  In  the  partition 
proceedings,  and  under  the  allegations  thia 
right  was  wantonly  disregarded  In  the  parti- 
tion proceedings. 

The  Judgment  of  the  circuit  court  Is  revers- 
ed, and  the  case  remanded,  with  Instructions 
to  open  the  Judgment,  allow  the  intervention 
of  ]>etitioner,  and  proceed  to  make  partition 
under  specific  directions  to  commissioners  to- 
make  partition,  so  far  as  practicable,  without 
injury  to  the  interest  of  the  nongranting  co- 
tenant  Sara  Ida  Knight  so  as  to  allot  to- 
the  granting  tenants,  Sue  R.  Jeter  and  Mary 
A.  Jeter,  the  portion  of  the  tract  burdaied; 
by  them  with  the  alleged  easement 


McCANDLESS  v.  MOBLEY  et  al. 

(Supreme  Court  of  South  Carolina.     Sept  11, 
1908.) 

1.  Appeai.  awd  Ebbob  —  Review  —  Habkless- 
Erbob— Refusino  to  Stbikb  Oct  Plead- 
ings. 

An  order  refusing  a  motion  to  strike  out 
portions  of  an  answer  as  frivolous,  irrelevant, 
and  redundant  is  not  reversible  error,  though 
tlie  matter  might  well  have  been  stricken  out, 
since  such  an  order  is  not  appealable. 

2.  Witnesses  —  Competency  —  Testimony 
CoNCEBXiNO  Transaction  with  Decedent. 

In  an  action  by  an  executor  ^on  two  notes 
given  his  decedent,  where  the  Issue  made  by  the 
pleadings  was  whether  defendant  received  full 
new  oon»ideration  when  he  gave  tL«  second  note, 
or  whether  he  gave  it  In  pa.vmeDt  of  the  first 
note  and  $2.%  in  cash,  defendant  testified  in  an- 
swer to  a  question  as  to  the  form  in  which  he 
received  money  from  decedent  when  the  seconj 
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note  was  given:  "Well,  it  waa  sreenbacka. 
That  ia  what  I  called  it,  but  I  think  it  was 
two  910  bill6^'— keld,  that  the  testimony  waa  aa 
to  a  tranaaction  between  defendant  and  decedent, 
and  waa  incompetent. 

(EM.  Note.— For  raapii  in  point,  aee  Cent.  Dig. 
yd  50.  Witnesses,  |  681.] 

Appeal  trqm  Common  Pleas  Clrcnlt  Coort 
of  Chester  County ;  Chas.  G.  Dantzler,  Judge. 

Action  by  Jobn  McCandless,  executor  of 
Hamilton  McCandless,  against  D.  M.  Mobley 
and  another  on  two  notes.  From  a  judg- 
ment for  plaintiff  on  one  note  only,  be  ap- 
peals. Reversed  and  r«nanded  for  a  new 
trial. 

Henry  &  McLare,  for  appellant.  J.  H. 
Marlon,  for  respondents. 

WOODS.  J.  This  action  was  brought  on 
two  promissory  notes  given  by  the  defend- 
ants to  Hamilton  McCandless,  plaintiff's  tes- 
tator, one  dated  January  22,  1900,  due  De- 
cember 1,  1900,  for  1260  and  interest  from 
date  at  the  rate  of  7  per  cent,  payable  an- 
nually until  paid  In  full,  and  the  other  dat- 
ed February  18,  1901,  due  two  years  after 
date  for  $176,  with  like  provision  for  inter- 
est On  the  first  note  the  complaint  alleged 
the  only  {uyment  was  $100  on  October  26, 
190O.  There  was  no  dispute  as  to  the  pay- 
ments on  the  second  note. 

The  defendants  alleged  in  their  answer 
that  Hamilton  McCandless,  the  payee  of  the 
notes,  bad  remitted  the  interest  on  the  first 
Bote,  and  that  the  second  note  was  a  re- 
newal of  the  first  together  with  an  addi- 
tional loan  of  $25,  and  $1  paid  to  Mr.  Mc- 
Lare  for  writing  the  note;  the  amount  being 
made  up  In  this  way: 

Fiwt    note $2."W 

Credit 100 

150 

Additional  loan 25 

Paid  Atty.  for  drawing  note 1 

$176 

A  motion  was  made  to  strike  out  certain 
portions  of  the  answer  as  frivolous,  irrele- 
vant, and  redtmdnnt  We  think  the  words 
"solemnly  swears"  might  well  have  been 
atricken  out  as  redundant,  for  pleading 
should  present  the  issues  in  a  plain  way,  and 
every  verified  complaint  is  presumed  to  be 
solemnly  sworn  to.  The  other  allegations 
referred  to  in  the  motion  also  might  have 
been  stricken  out  with  propriety  as  Incum- 
bering the  answer  with  evidentiary  matter. 
Bnt  there  was  no  reversible  error  in  refusing 
the  motion,  for  an  order  refusing  such  a  mo- 
tioD  Is  not  appealable.  Herbert  t.  A.  C.  L. 
B.  B.  Co.,  74  S.  C.  13,  53  S.  B.  1001.  The 
plaintiff  asked  the  court  to  direct  a  verdict 
for  the  full  amoxmt  claimed  as  due  on  the 
two  notes,  on  the  groimd  that  there  was 
no  evidence  to  establish  the  defense  that  the 
vbole  debt  was  represented  by  the  second 
note  This  motion  was  refused.  The  Jury 
found  a   verdict   for  $136.68,   the   amount 


claimed  as  due  on  the  second  note  only ;  thus 
sustaining  the  contention  of  defendants.  A 
motion  for  a  new  trial  waa  refused. 

The  next  exception  relates  to  the  admis- 
sion of  testimony.  D.  M.  Mobley  was  allow- 
ed to  testify  as  follows  concerning  his  trans- 
action with  Hamilton  McCandless,  the  de- 
ceased payee  of  the  notes,  when  the  second 
note  was  given:  "Q.  I  say,  Mr.  Mobley,  you 
admit  getting  some  money  on  that  occasion. 
How  was  that  paid  you?  In  what  form? 
(Objection.)  Court:  I  do  not  know  about 
that  Q.  The  form  In  which  you  received 
It?  A.  I  received  It  in  Mr.  McLure's  office. 
Q.  In  what  form  did  you  receive  it?  A.  Paid 
out  of  hands — no  check,  no  check  at  all. 
Q.  What  kind  of  money  was  It?  A.  Well,  It 
was  greenbacks.  That  Is  what  I  called  It: 
but  I  think  It  was  two  $10  bills.  Q.  Don't 
say —  I  don't  ask  you  about  the  denomina- 
tions." The  vital  issue  made  by  the  plead- 
ings on  which  the  case  hinged  was  whether 
Mobley  received  full  new  consideration  of 
$176  when  he  gave  the  second  note,  or  gave 
It  In  payment  of  the  first  note  and  $25  cash. 
The  question  asked  related  by  Its  terms  to 
the  $25  alleged  by  Mobley  to  have  been  re- 
ceived as  the  only  fresh  consideration  when 
the  second  note  was  given.  His  answer  to 
the  question,  therefore,  was  testimony  to  the 
effect  that  he  received  on  this  occasion  from 
Hamilton  McCandless  $25  in  currency,  and 
no  more.  This  testimony  as  to  a  transaction 
between  the  defendant  and  the  deceased  tes- 
tator was  clearly  Incompetent  In  this  action 
brought  by  his  executor;  and  was  of  the  ut- 
most importance  to  the  plaintiff  to  exclude 
It  because  It  tended  to  completely  destroy 
one  of  the  notes  Involved  In  the  suit  For 
this  material  error  there  must  be  a  new  trial. 

With  this  Incompetent  statement  of  Mobley 
admitted,  there  was  certainly  some  testimony 
before  the  court  tending  to  sustain  the  de- 
fense. As  the  evidence  on  the  second  trial 
may  be  different  a  discussion  of  the  question 
whether  there  was  any  other  evidence  to  sus- 
tain the  verdict  could  be  of  no  value.  So, 
also,  the  bank  account  of  the  payee  of  the 
note  may  have  great  significance,  or  no  sig- 
nificance at  all,  in  the  light  of  the  testimony 
adduced  at  the  next  trial.  Hence  a  discus- 
sion of  its  relevancy  would  be  useless  and 
possibly  misleading  to  the  court  on  the  sec- 
ond trial.  The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  re- 
versed, and  the  cause  remanded  to  that 
court  for  a  new  trial. 


JONES  et  al.  v.  PARKER  et  al. 

(Supreme  Court  of  South  Carolina.    Sept  1, 
1908.) 

1.  Appeal  and   Ebsob  —  Reservation   or 

Grounds  of  Review — Faildbe  to  Object. 

If  the  presidinK  judge  misstates  the  ifisues 

raiaed  by  the  pleadioxs,  a  failure  of  counael  to 

call  his  attention  to  tne  fact  that  there  may  be 
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•a  oppoTtonity  for  correction,  is  a  waiver  of 
the  right  to  raiae  the  question  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yol.  2,  Appeal  and  Error,  S{  1309-1814.] 

2.  Fbincifal    and    Aqent   —    Undibclosxd 

PBlNCIPAIy— LlABILITT  OF  AOKWT. 

If  a  distiess  warrant  opon  Its  face  purport- 
ed to  be  the  act  of  P.,  as  landlord,  and  the  ten- 
ants upon  whose  property  distress  was  made,  as 
well  as  a  magistrate  making  the  levy,  had  no  no- 
tice that  P.  was  acting  merely  as  agent,  P.  was 
estopped  to  claim  that  he  was  a  mere  agent,  in 
■o  far  as  the  rights  of  the  tenants  are  concerned. 
8.  TbIAIt— iRSTBUOnONB— CORFOBiaTT  TO  ETI- 
DKNCE. 

In  an  action  for  assault  and  battery,  com- 
mitted while  levying  nnder  a  distress  warrant,  a 
charge  that,  if  P.,  a  defendant,  had  issued  his 
warrant  to  h.,  a  magistrate,  and  authorized  him 
to  take  with  him  such  persons  as  might  be  need- 
ed to  enforce  the  distress,  that  was  not  author- 
ity to  appoint  somebody  to  go,  without  L-'s 
presence,  as  a  substitute  for  him,  was  not  er- 
roneous, in  that  it  should  have  charged  that  L. 
had  the  right  to  appoint  others  who  might  per- 
form the  flervices  without  his  presence,  where  L. 
was  present  throughout  the  difficulty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  H  696-612.] 

4.  Sake. 

In  an  action  for  assault  and  battery,  com- 
mitted while  levying  under  a  distress  warrant,  a 
charge  that,  if  persons  should  go  to  a  house  to 
levy  on  goods,  and  should  state  that  the  goods 
were  levied  on,  but  would  be  left  there  until  they 
were  ready  to  come  and  get  them,  and  should 
leave  without  the  goods,  there  would  be  no  levy 
was  not  objectionable  because,  under  the  cir- 
cumstances stated,  the  goods  would  be  construc- 
tively levied  upon  and  liable  for  the  lien :  since, 
as  the  action  was  not  for  damages  arising  out 
of  the  levy,  it  was  immaterial  whether  the  goods 
were  constructively  levied  upon  and  liable  for 
tbe  lien. 

6.  Landlord   and   TBNAnr—EviOTiON— Dis- 
tress WaBbant. 

One  having  a  distress  warrant  properly  is- 
sued for  past  due  rent  must  get  peaceable  pos- 
session 01  the  property,  and  cannot  break  the 
house  in  order  to  make  entry  for  the  purpose  of 
levying. 

6.  Assault  and  Battbbt  —  Self-Defensb— 
Gboundb. 

In  an  action  for  assault  and  battery,  com- 
mitted while  levying  under  a  distress  warrant,  a 
charge  that  one  has  no  right,  because  he  has  a 
distress  warrant  against  a  person  and  his  goods, 
to  come  to  his  house  and  break  locks  to  make 
distress,  and  if  the  owner  appears  while  he  is 
there,  the  owner  can  order  Dim  out  and  use 
force  necessary  to  put  him  out,  and  he  cannot 
act  in  self-defense,  but  must  retire,  even  though 
excessive  force  be  used  against  him,  because  only 
he  can  act  in  self-defense  who  has  been  without 
fault  in  bringing  about  the  difficulty,  was  not 
erroneous. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  J  11.] 

7.  Same— iNSTBUCTioNs. 

In  an  action  for  assault  and  battery  upon 
a  wife,  committed  while  levying  under  a  distress 
warrant,  a  charge  that,  if  plaintiff  is  entitled  to 
recover,  if  defendants  were  wrongfully  there,  or 
if  they  assaulted  her  without  being  attacked,  the 
mere  fact  that  she  came  into  her  own  house 
with  an  axe  in  her  hand  would  not  justify  any- 
body in  assaulting  her,  unless  she  came  in  such 
a  manner  as  to  indicate  an  intention  to  use  the 
axe  on  tbe  person ;  that  in  that  event,  if  they 
were  there  and  rightfully  in  possession  of  tbe 
goods  under  a  distress  warrant,  they  would  have 
the  right  to  defend  themselves,  but.  If  they  un- 
dertook to  take  wrongful  possession  of  her  hus- 
band's goods,  she  had  a  right  to  defend  them ; 


that  a  wife  haa  the  right  to  defend  her  husband. 
or  his  goods  in  his  home,  against  anybody  wbn 
Is  undertaking  to  take  possession  of  them,  and  if 
that  is  what  she  was  doing,  defendants  had  no 
right  to  assault  her,  if  they  were  in  the  wrong 
in  getting  unlawful  possession  of  the  goods — 
was  not  erroneous  as  failing  to  limit  the  wife's 
right  to  defend  the  goods  against  any  one  under- 
taking to  take  possession  of  them  to  a  taking 
unantnorlzed  by  law. 

8.  Tbial  —  iNSTBncnoNS  —  Chaboe  on  thx 
Facts. 

The  instruction  was  not  a  charge  on  tbe 
facts. 

9.  Pbincifal  and  Aoent  —  Misconduct  of 
Agent— Liability  of  Pbincifal. 

Where  a  person  sues  out  a  distress  warrant, 
and  sends  others  to  levy  under  it,  he  is  liable  for 
their  misconduct  while  acting  within  the  scope 
of  their  agency. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  40,  Principal  and  Agent,  U  699-613.] 

10.  Assault  and  Batiebt  —  Instbuotions — 
Mbasube  of  Damage. 

In  an  action  for  assault  and  battery,  com- 
mitted while  levying  under  a  distress  warrant  for 
unpaid  rent,  a  char;^  that,  if  at  the  time  of 
levy  the  rent  was  paid,  the  levy  was  unlawful, 
because  It  was  defendant's  duty  to  stop  the  levy, 
and,  if  he  did  not  so  do,  he  was  liable  for  any 
actual  damage,  but  if  his  failure  was  merely  in- 
advertence, he  was  only  liable  for  actual  dam- 
ages, j^rovlded  his  agent  making  the  levy  was 
not  guilty  of  any  conscious  wrongdoing,  and  did 
not  act  in  a  high-handed  manner  in  making  the 
distress,  was  not  erroneoos  as  stating  an  im- 
proper measure  of  damages,  when  taken  in  con- 
nection with  another  portion  of  the  charge, 
where  the  court  stated  that  the  only  question 
for  consideration  was  an  alleged  assault  on  the 
plaintiff's  wife,  and  that  the  action  was  not 
brought  to  recover  damages  for  the  wrongful 
entry  of  the  husband's  home,  he  being  made  a 
party  plaintiff  only  because  he  was  his  coplain- 
titTs  husband. 

11.  Tbial— Requests  fob  CBABaifs— Waiykb 
or  Objection. 

Where,  after  the  court  had  given  his  charge, 
he  asked  counsel  if  his  requests  had  been  covered 
thereby,  and,  upon  counsel's  stating  that  one  or 
two  of  them  had  not  been  charged,  the  court 
offered  to  read  the  re^uesta,  but  counsel  stated 
that  he  would  not  insist  upon  the  court's  read- 
ing them,  held  that  he  thereby  waived  the  right 
to  raise  the  question  that  the  requests  were  not 
charged. 

12.  Appeal  and  Ebbob— Habmless  Ebbob— 
Vebdict  against  One  of  Several  Defend- 
ants. 

If  a  defendant,  in  an  action  against  several 
for  an  assault  and  battery,  is  liable,  he  is  not 
prejudiced  because  the  verdict  is  against  him 
only,  and  in  favor  of  his  codefendant^  where  no 
issues  were  raised  by  the  pleadings  as  to  the 
rights  of  the  defendants  among  themselves. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County. 

Action  by  Eliza  Jones  and  husband  against 
E.  W.  Parker  and  others.  Judgment  for  tbe 
named  plaintiff  against  tlie  named  defend- 
ant, who  appeals.    Affirmed. 

Robt.  Moorman  and  Frank  O.  Tompkins, 
for  appellant  Washington  Clark  and  Jas. 
H.  Fowles,  for  respondent 

GARY,  A.  J.  The  complaint  alleges  that 
on  tbe  8tb  of  January,  1906,  the  defendants 
violently  assaulted  tbe  plainUff,  Elisa  Jones, 
thereby  producing  a  miscarriage,  to  her  dam- 
age   $6,000.    The   defendants   Interposed   a 
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general  denial,  and  tbe  defendant  Parker  alio 
set  up  as  a  defense:  "That  at  tbe  time  men- 
tioned In  the  complaint,  be  was  engaged  In 
tbe  bnslness  of  real  estate  agent  In  the  dty 
of  Columbia,  and,  as  snch,  represented  Mrs. 
Mamie  McCreary  Melton  in  renting  oat.  In 
his  own  name  as  agent,  aboat  26  cottages.  In 
wbat  Is  known  as  'Spring  Park,'  including 
tbe  cottage  known  as  'No.  28  Spring  Park.' 
That  prior  to  the  time  mentioned  in  tbe 
complaint  this  defendant  had  rented  tbe  said 
No.  26  Spring  Park  to  one  Eli  Jones,  and  on 
or  about  January  6,  1906,  there  being  then 
some  |8  of  rent  in  arrear  and  due  to  this 
defendant,  .be  Issued  his  distress  warrant 
in  due  form  of  law,  addressed  to  E.  A.  Lor- 
ick,  a  magistrate  of  Richland  county,  author- 
izing and  requiring  him  to  call  to  bis  aid 
such  persons  as  might  be  necessary,  and  to 
enter  upon  the  said  premises,  and  there  make 
distress  of  the  goods  and  chattels  of  the 
said  Ell  Jones,  for  the  said  sum  of  $8  of 
rent  in  arrear,  and  due  as  aforesaid.  Upon 
information  and  belief  that,  under  said  war- 
rant, and  about  the  time  stated  In  the  com- 
plaint, tbe  said  B.  A.  Lorlck,  calling  to  his 
aid  bis  constable^  J.  A.  H.  Oelger,  entered 
npon  said  premises,  and  proceeded  to  make 
said  distress  In  a  legal  and  proper  manner, 
hot  that  while  so  doing  the  plaintiff  Eliza 
Jones,  interfering  with  them  in  the  discharge 
of  thdr  said  duty,  assaulted  them.  •  •  •  '• 
Tbe  jury  rendered  a  verdict  in  favor  of  tbe 
plaintiff  for  $260,  against  tbe  defendant  E. 
W.  Parker,  who  appealed  upon  exceptions, 
the  first  of  which  is  as  follows:  "(1)  That 
bis  honor  erred  in  charging  tbe  Jury  as  fol- 
lows: 'So  far  as  they  [liorlck  and  Oelger] 
are  concerned,  they  do  not  plead  any  justi- 
fication for  their  conduct' — (a)  In  that  the 
same  is  a  charge  on  the  facts,  In  violation  of 
the  Constitution,  as  it  assumes  that  the  said 
defendants,  sued  as  agents  of  appellant,  bad 
been  guilty  of  conduct  for  which  there  should 
have  been  some  Justification;  (b)  in  that 
their  general  denial  of  tbe  complaint,  did 
plead  justiflcatlons  for  their  acts,  as  it  de- 
nied that  their  acts  constituted  an  assault, 
or  that  they  were  done  for  any  purpose  otlier 
than  to  protect  themselves  from  the  assault 
of  the  plaintiff."  There  are  a  number  of 
recent  decisions  to  the  effect  that,  If  the  pre- 
siding judge  makes  a  mistake  in  stating  the 
issues  raised  by  the  pleadings,  It  is  the  duty 
of  counsel  to  call  his  attention  to  such  fact, 
in  order  that  he  may  have  an  opportunity  of 
correcting  the  same;  otherwise  there  Is  a 
waiver  of  tbe  right  to  raise  this  question  on 
appeal. 

The  second  exception  is  as  follows:  "That 
bis  honor  erred  in  charging  the  Jury  as  fol- 
lows: 'And  if  he  [Parker]  undertook  to  Issue 
a  warrant  [a  distress  warrant]  in  his  own 
name  and  to  Mr.  Lorick,  then  Mr.  Lorlck  is 
bis  agent,  and  be  la  responsible  for  Mr.  Ix>r- 
i<k's  oondnct,  for  everything  he  does  within 
tbe  scope  of  that  agency,  and  If  Mr.  Lorlck 
acts  In  a  high-lumded,  unlawful  way  In  un- 


dertaklng  to  carry  out  the  authority  confer- 
red npon  him  by  Mr.  Parker,  Mr.  Parker 
would  be  responsible  for  Lorick's  conduct  so 
long  as  Lorick  was  acting  within  tbe  general 
scope  of  his  agency' — (a)  in  that  It  was 
shown  by  tbe  evidence  that  Parker  was  tbe 
agent  for  Mrs.  Melton,  and  bis  honor  should 
have  charged  that  Parker  was  not  liable,  if 
the  jury  found  that  he  was  the  agent  of  Mrs. 
Melton,  even  though  the  distress  warrant  was 
issued  in  his  own  name ;  (b)  In  that  It  charg- 
es, as  an  Instruction  to  the  Jury,  that  Lor- 
lck was  not  responsible  Jointly  with  Parker, 
even  though  the  unlawful  act  was  actually 
performed  by  Lorick."  The  facts  In  the  case 
of  Steedman  v.  Oivens,  2  McMnl.  202,  were 
similar  to  those  in  the  case  under  consider- 
ation ;  and  In  that  case  the  court  uses  the  fol- 
lowing: "The  defendant,  Oivens,  avows  the 
taking,  thus  Importing  a  Justification  in  bis 
own  right,  and  shows  the  rent  due  to  Mrs. 
Wlgfall,  and  Natlians  acknowledges,  as  bail- 
iff of  Oivens,  whom  the  avowry  shows  not  to 
have  been  the  landlord.  Any  agent  to  make 
a  distress  Is  termed  a  'bailiff.'  'If  a  man 
takes  cattle  for  services  due  to  the  lord,  if 
the  lord  afterwards  agree  to  the  taking,  be 
shall  be  adjudged  his  bailiff,  though  he  was 
not  his  bailiff  In  any  place  before.'  1  Bac. 
Ab.  Tit.  Bailiff,  6.  Subsequent  assent 
amounts  to  authority.  1  Saun.  347,  n.  4. 
If  Oivens  had  any  actual  share  in  making 
tbe  distress,  and  they  bad  authority  from 
Mrs.  Wlgfall,  or  she  was  willing  to  adopt 
their  act,  both  should  have  justified  as  bail- 
iffs. Or  perhaps,  if  Oivens  was  not  actually 
present  at  the  taking  of  the  distress,  but 
had  authority  from  Mrs.  Wlgfall  to  employ 
Nathans  as  bailiff,  he  might  have  pleaded 
non  ceplt  In  that  case  the  authority  of 
Nathans  would  have  been  direct  from  Mrs. 
Wlgfall,  and  he  should  have  Justified  her  as 
her  bailiff;  while  Oivens,  being  merely  re- 
garded as  the  medium  through  which  tbe 
authority  was  conveyed,  could  not  have  been 
considered  as  a  party  to  the  taking."  The 
distress  warrant  npon  Its  face  purported  to 
be  tbe  act  of  E.  W.  Parker,  as  landlord, 
end  there  was  no  testimony  that  either 
of  the  plaintiffs  bad  notice  that  it  was  the 
distress  warrant  of  Mrs.  Melton,  acting 
through  her  agent  B.  W.  Parker;  nor  does 
it  appear  that  the  defendant  E.  A.  Lorldc 
had  notice  of  such  fact  Under  these  circum- 
stances the  defendant  Parker  Is  estopped 
from  claiming  that  he  was  a  mere  agent,  in 
so  far  as  the  rights  of  tbe  plaintiffs  are  ln< 
volved.  Long  v.  McKIssiek.  50  S.  O.  218,  27 
S.  E.  686.  Furthermore,  the  question  wheth- 
er he  was  the  agent  of  Mrs.  Melton  In  is- 
suing tbe  warrant  was  submitted  to  the  jury 
by  his  honor,  the  presiding  Judge. 

The  third  exception  is  as  follows:  "That 
his  honor  erred  In  charging  the  Jury  as  fol- 
lows: 'If  you  find  that  he  [Parker]  Issued 
his  warrant  to  LoriclE,  and  authorized  him 
to  take  with  him,  to  call  to  his  assistance, 
such  persons  as  might  be  needed  to  enforce 
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the  distress,  that  was  not  aathority  to  ap- 
|)olnt  somebody  to  go  without  Lorick's  pres- 
ence; that  was  not  authority  to  substitute 
somebody  else  for  blm' — iu  that  he  should 
have  charged  that  Lorldc  had  the  right  to 
appoint  others,  and  they  might  go  and  per- 
form the  service  without  his  presence."  The 
complaint  Is  not  for  damages  to  the  property 
of  the  plaintiffs,  but  for  an  assault  and  bat- 
tery upon  Eliza  Jones,  during  which  time 
iLoridc  was  present  throughout  the  difficulty. 
He,  therefore,  did  not  appoint  somebody  to  go 
without  his  presence,  nor  did  he  "substitute 
somebody  else  for  himself  on  that  occasion. 

The  fourth  exception  Is  as  follows:  "That 
bis  honor  erred  In  charging  the  Jury  as  fol- 
lows: 'In  other  words.  If  you  were  to  come 
to  my  house  and  levy  on  my  goods,  either 
under  distress  warrant,  as  special  agent  of 
the  landlord,  or  If  you  come  as  sherltf  of  the 
county  to  levy  an  execution,  you  come  Into 
my  house  and  say:  "I  levy  on  these  things. 
Prince.  These  are  levied  on  now ;  I  give  you 
notice  tb^  are  levied  on.  I  am  going  to 
leave  them  until  I  get  ready  to  come  back 
and  get  them,"  and  go  off — that  is  no  levy' — 
in  that,  under  the  circumstances  stated,  the 
goods  would  be  constructively  levied  upon 
and  liable  for  the  Hen."  As  the  action  is 
not  for  damages  arising  out  of  the  levy,  but 
for  assault  and  battery,  the  question  whether 
the  goods  were  "constmctively  levied  upon, 
and  were  liable  for  the  Uen,"  is  Immaterial. 

The  fifth  and  sixth  exceptions  are  as  fol- 
lows: "(5)  That  bis  honor  erred  in  charg- 
ing the  jury  as  follows:  'I  charge  you  that 
one  having  a  distress  warrant,  properly  is- 
sued, for  past  due  debt  for  rent,  must  get 
peaceable  possession  of  the  property' — In  that 
the  law  does  not  require  that  the  possession 
of  the  property  shall  be  peaceably  taken. 
(6)  That  his  h<mor  erred  in  charging  the 
Jury  as  follows:  'He  cannot  break  the  house 
in  order  to  make  the  entry,'  meaning  for  the 
purpose  of  levying  a  distress."  The  appel- 
lant's attorneys  have  not  cited  any  authori- 
ties to  sustain  these  propositions,  and  we 
deem  it  unnecessary  to  cite  authorities  to 
show  that  they  are  untenable. 

The  seventh  exception  is  as  follows:  "That 
his  honor  erred  in  charging  the  Jury  as  fol- 
lows: 'If  you  are  wrongfully  In  my  bouse, 
and  I  come  upon  you,  and  then  if  I  use  ex- 
cessive force,  you  must  run,  you  must  get 
away' — In  that  he  should  have  charged  the 
Jury  that  a  party  placed  in  such  a  predica- 
ment would  have  a  right  to  use  such  force  as 
was  necessary  to  prevent  the  use  of  exces- 
sive force.  He  may  and  would  have  a  right 
to  protect  himself  from  a  deadly  assault  as 
long  as  he  used  only  such  force  as  Is  neces- 
sary to  restrain  the  attacking  party,  and  did 
not  attempt  to  do  any  injury."  The  entire 
sentence  in  which  the  charge  appears,  Is  as 
follows:  "Tou  have  not  the  right,  l>ecause 
you  have  a  distress  warrant  against  me  and 
against  my  goods,  to  come  to  my  house  and 
break  lodes  In  order  to  make  distress,  and 


if  you  do  so,  you  are  doing  wrong,  and  If 
I  get  home  while  you  are  there,  I  can  order 
yon  out,  and  I  can  use  all  the  force  neces- 
sary to  put  you  out,  and  you  cannot  act  In 
self-defense.  You  Iiave  got  to  run.  If  yon 
do  me  any  harm,  you  cannot  plead  self-de- 
fense, for  you  are  In  the  wrong,  if  you  are 
wrongfully  in  my  house  and  I  come  upon 
you,  and  even  though  I  may  use  excessive 
force,  you  must  run,  you  must  get  away.  If 
you  slay  me  you  cannot  plead  self-defense. 
The  most  you  can  do  would  be  to  get  off  for 
manslaughter,  because  he  who  pleads  self- 
defense  must  be  without  fault  In  bringing 
about  the  difficulty."  When  the.  whole  sen- 
tence is  considered,  it  will  be  seen  that  there 
was  no  error. 

The  eighth  exception  is  as  follows:  "That 
his  honor  erred  In  charging  the  Jury  as  fol- 
lows: 'A  wife  has  the  right  to  defend  her 
husband,  or  bis  goods  in  bis  home.  She  has 
a  right  to  defend  them  against  anybody  who 
Is  undertaking  to  take  -possession  of  them; 
and  if  that  Is  what  she  was  doing,  these  par- 
ties had  no  right  to  assault  her,  if  th^  were 
In  the  wrong  In  getting  imlawtul  possession 
of  these  goods' — (a)  in  that  the  same  vitiat- 
ed the  Constitution  by  charging  on  the  facts, 
by  assuming  ^that  the  agent  of  the  defendant 
assaulted  the  plaintiff,  and  by  assuming  that 
the  agent  of  the  defendant  had  gotten  unlaw- 
ful possession  of  the  goods;  (b)  in  that  It 
states  that  the  wife,  under  these  circum- 
stances, has  the  right  to  defend  the  goods 
against  anybody  who  is  undertaking  to  take 
possession  of  them,  when  he  should  have 
limited  the  statement  by  saying  'anybody  not 
authorized  by  law.' "  Immediately  preced- 
ing the  charge  set  out  In  the  exception,  the 
presiding  Judge  used  these  words:  "Now,  if 
you  find  that  she  is  entitled  to  recover,  if 
they  were  wrongfully  there,  or  If  they  as- 
saulted her  without  l>eing  attacked,  the  m»e 
fact  that  she  came  into  her  own  house  with 
an  axe  in  her  hand  would  not  Justify  any- 
body to  assault  her,  unless  she  came  in  such 
a  manner  as  to  indicate  an  intention  to  use 
the  axe  on  the  party.  In  that  event,  if  they 
were  there  and  rightfully  in  possession  of 
the  goods  imder  a  distress  warrant,  why  they 
would  have  the  right  to  defend  themselves. 
If  these  parties  undertook  to  take  wrongful 
possession  of  her  husband's  goods,  she  had 
the  right  to  defend  her  husband's  goods." 
As  thus  explained  the  charge  was  free  from 
error. 

The  ninth  exception  is  as  follows:  "That 
his  honor  erred  In  charging  the  Jury  as  fol- 
lows: 'Of  course,  if  they  went  down  there 
not  acting  under  this  warrant,  and  all  that 
they  did  was  to  raise  a  disturbance,  you 
could  find  against  them  [meaning  Lorick 
and  Geiger],  and  not  against  Parker;  but  If 
they  acted  as  agents,  within  the  scope  of 
their  agency,  he  would  be  responsible  for 
whatever  they  were  responsible  for' — in  that 
the  said  charge  puts  everything  that  the 
agents  did,  or  might  have  done,  in  the  scope 
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of  their  authority  as  such,  If  they  went  to 
the  booae  for  the  purpose  of  distraining  un- 
der the  warrant,  when  the  law  is  that  the 
principal  would  only  be  liable  for  acts  done 
directly.  In  the  prosecution  of  the  principal's 
bnginess."  The  charge  Is  not  quoted  cor- 
rectly. The  presiding  judge  said:  "Of  course. 
It  th«y  went  down  there  not  acting  under 
tbts  warrant  at  all  that  he  had 'issued,  and 
raised  a  disturbance,  you  could  find  against 
tbem,  and  not  against  Parker,  but  If  they 
acted  by  agents,  within  the  scope  of  their 
agency,  he  would  be  responsible  for  what- 
ever they  would  be  responsible  for."  The  rul- 
ing of  the  circuit  Judge  Is  sustained  by  the 
case  of  Williams  t.  Tolbert,  76  S.  O.  211,  B& 
8.  EL  906,  in  which  It  was  held  that,  where 
the  power  to  make  seizure  of  personal  prop- 
erty under  a  chattel  mortgage,  after  condition 
broken,  is  delegated  to  another,  the  manner 
of  taking  possession  is  incidental  to  the  au- 
thority, and  wltWn  the  scope  of  the  agency, 
and  the  principal  is  liable  for  any  misconduct 
of  the  agent  in  taking  possession,  although  he 
acted  contrary  to  the  Instructions  of  hla 
principal. 

The  tenth  exception  Is  as  follows:  "That 
bis  honor  erred  In  charging  the  Jury  as  fol- 
lows: 'Now  the  question  I  submitted  to  you 
Is,  at  the  time  of  the  levy,  that  that  war- 
rant, if  levied,  ♦  ♦  *  If  at  that  time  the 
rent  was  i>ald,  then  that  was  an  unlawful 
distress,  because  If  the  rent  was  paid  to 
Parker,  It  was  Parker's  duty  to  st<^  that 
levy,  distress  warrant  If  he  did  not  do  It, 
he  Is  responsible  for  any  actual  damage.  If 
his  failure  to  do  It  was  merely  Inadvertence, 
be  Is  only  liable  for  actual  damages,  provid- 
ed the  agent  was  not  guilty  of  any  conscious 
Trongdoiug,  any  conscious  invasion,  and  did 
not  act  in  any  high-handed  manner  in  making 
.  the  distress,  be  would  be  only  liable  then 
for  actual  damages' — when  he  should  have 
charged  that,  under  these  circumstances,  the 
plaintiff  would  not  be  entitled  to  recover  any 
sum  whatever,  as  the  suit  was  not  for  dam- 
ages by  reason  of  the  unlawful  distress,  but 
for  unlawful  assault  made  by  the  plaintiff." 
The  charge  In  the  request  must  be  construed 
In  connection  with  the  following  words,  al- 
so used  in  the  charge:  "We  are  not  here  to 
try  anything  except  the  grievances  alleged 
in  this  complaint.  Eli  Jones  is  only  made 
party  plaintiff  because  he  is  the  husband  of 
bis  coplaintiff,  Eliza  Jones;  and  this  com- 
plaint Is  not  brought  to  recover  any  damages 
for  the  wrongful  entry  of  Ell  Jones'  home. 
This  action  is  brought  because  of  the  alleg- 
ed unlawful  and  wrongful  assault  upon  Eliza 
Jones'  wife,  wife  of  Ell  Jones.  It  is  for  the 
assault  and  battery  upon  her  person  that  this 
action  is  brought"  When  the  two  portions  of 
the  charge  are  considered  together.  It  will 
be  seen  that  the  exception  cannot  be  sustained. 

The  eleventh,  twelfth,  and  thirteenth  ex- 
ceptions are  as  follows:  "(11)  That  his  honor 
erred  in  refusing  to  charge  the  defendant 
Parker's  eighteenth  request,  which  was  as 


follows:  'If  the  Jury  believes  from  the  tes- 
timony that  the  plaintiffs  are  entitled  to  :i 
verdict,  and  the  testimony  satisfies  tbem  that 
the  defendant  Parker  acted  for  the  landlord, 
within  the  scope  of  bis  authority,  then  the 
Jury  cannot  render  any  verdict  against  the 
defendant  Parker'— In  that  under  the  cir- 
cumstances stated  the  defendant  Parker 
would  not  be  liable.  (12)  That  his  honor 
erred  In  refusing  to  charge  defendants'  twen- 
tieth request,  which  was  as  follows:  'The 
defendants  had  a  right  to  assume  that  Eliza 
Jones'  condition  of  health  was  normal.'  (13) 
That  his  honor  erred  In  refusing  to  charge 
defendants'  fifteenth  request  which  was  as 
follows:  'A  distress  made  In  the  name  of  the 
landlord,  even  If  not  made  with  the  preced- 
ent authority,  Is  valid  by  subsequent  adoption 
of  landlord.' "  The  following  appears  in  the 
record:  "Mr.  Clark:  Ton  have  covered  all 
my  requests.  I  withdraw  my  requests.  The 
Court  (to  Mr.  Moorman):  Do  you  know 
whether  I  have  covered  yours?  Mr.  Moor- 
man: Ton  have  not  charged  one  or  two  of 
my  requests.  The  Court:  It  may  be  I  did 
not  mean  to  charge  them,  or  maybe  they  es- 
caped my  attention.  I  will  read  these  re- 
quests. Mr.  Moorman:  I  shall  not  insist 
upon  your  reading  them."  This  shows  that 
the  appellant's  attorneys  waived  the  right  to 
raise  the  question  that  said  requests  were 
not  charged. 

The  fourteenth  exception  Is  as  follows: 
"That  his  honor  erred  In  charging  the  Jury 
that  if  they  [the  defendants]  consciously 
committed  an  assault  on  that  woman,  they 
are  responsible  for  the  damages' — such 
charge  l>eing  In  response  to  a  request  to 
charge  that  the  defendants  had  a  right  to 
assume  that  the  plaintiff  was  In  a  normal  state 
of  health."  This  exception  does  not  assign 
error  in  the  charge,  but  its  object  seemingly. 
Is  to  raise  the  question  that  the  twentieth 
request  should  have  been  charged.  It  is 
therefore  disposed  of*  by  what  has  already 
been  said. 

The  fifteenth  exception  is  as  follows:  '^Fhat 
the  verdict  of  the  jury  was  Improper,  In  that 
it  held  Parker  responsible  for  the  tortious 
acts  of  the  agents  employed  by  him,  and 
did  not  bold  them  liable  for  their  own  acts." 
No  issue  is  raised  by  the  pleadings  as  to  the 
rights  of  the  defendants  between  themselves. 
Therefore,  if  the  apiteilant  was  liable,  we 
fail  to  see  In  what  respect  his  rights  were 
prejudiced  by  reason  of  the  fact  that  the 
verdict  was  in  favor  of  other  defendants,  who 
may  also  have  been  liable.  Battle  v.  Lum- 
ber Co.,  72  S.  C.  322,  51  S.  E.  873. 

The  sixteenth  exception  is  as  follows: 
"That  the  verdict  of  the  Jury  was  contrary 
to  the  charge  of  his  honor  and  the  law,  by 
finding  Parker  liable  and  the  agents  who 
actually  committed  the  tort  not  liable,  in 
that  bis  honor  charged  In  the  following 
words:  'I  will  tell  you  more  than  that  if 
the  agent  Is  not  responsible,  then  Parker  is 
not  responsible' — when  all  the  evidence  goes 
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to  show  that  Parker  was  not  present  and  bad 
no  band  whatever  In,  nor  knowledge  of,  the 
damage  alleged  to  hare  been  done  until  long 
thereafter."  The  case  of  Williams  t.  Tolbert, 
76  S.  O.  211,  66  a  C.  908,  shows  that  this  as- 
signment of  error  cannot  be  sustained. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


BANKERS'  LOAN  &  INVESTMENT  00.  t. 
SPINDLE. 

(Supreme  Gonrt  of  Appeals  of  Virginia.    Sept 
10.  1908.) 

1.  BBOKEBB— COWTBAOT  FOB   SEKVIOES  —  PlB- 

FORMANoii— Right  to  Cohmibbionb. 

Plaintiff  procured  a  purchaser  for  certain 
of  defendant's  property  at  ^100,  the  price  fixed, 
payable  $100  earnest  money,  $400  on  delivery  of 
the  deed,  and  66  notes  eadi  for  $100,  payable 
monthly,  to  be  executed  by  the  purchaser,  com- 
plainant to  receive  for  his  services  $306  to  be 
paid  out  of  the  last  three  of  the  notes  so  given. 
The  purchaser  paid  the  earnest  money  on  the 
execution  of  the  contract,  but  refused  to  accept 
a  deed  until  certain  defects  in  the  title  were 
cured.  Defendant  insisted  that  the  title  was 
good,  and  refused  to  remove  the  allei;ed  defects, 
though  the  purchaser  was  flDanciBlly  responsi- 
ble, was  acting  in  good  faith  and  anxious  to  ob- 
tain a  good  title.  Defendant,  admitting  the  va- 
lidity and  oiforceability  of  the  contract,  permit- 
ted the  purchaser  to  rescind,  and  returned  to 
him  the  earnest  money,  without  complainant's 
consent.  Held,  that  complainant  was  entitled  to 
the  contract  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  (  92.] 

2.  Same— INTEBKBT. 

Where  a  broker  was  only  entitled  to  com- 
missions out  of  the  last  three  of  a  series  of  notes 
to  be  given  by  the  purchaser  for  the  proper^ 
which  were  to  be  executed  as  of  September  1, 
1902,  and  would  mature  on  the  first  days  of 
July,  August^  and  September,  1907,  the  broker 
on  bis  principal's  failure  to  complete  the  con- 
tract was  only  entitled  to  recover  interest  on 
the  contract  commissions  from  August  1,  19<y7. 

Appeal  from  Circuit  Court  of  City  of  Ro- 
anoke. 

Action  by  T.  W.  Spindle  against  the  Bank- 
en'  Loan  &  InveBtment  Company.  Decree 
for  plalntur,  and  defendant  appeala.  Amend- 
ed and  affirmed. 

Hart  &  Hart  and  L.  H.  Cocke,  for  appel- 
lant.   Hunt  &  Staples,  for  appellee. 

OARDWBLL,  3,  This  is  an  appeal  from  a 
decree  of  the  clrcnlt  court  of  Roanoke  city, 
and  the  facta  out  of  which  the  controversy 
arises  are  practically  undisputed. 

The  complainant  In  the  court  below  was 
at  the  time  of  the  transaction  which  gave 
rise  to  tlie  controversy  a  real  estate  agent 
doing  business  in  the  city  of  Roanoke  under 
the  style  and  firm  name  of  T.  W.  Spindle  & 
Co.,  and  the  defendant  below  was  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  New  York,  with  its  chief  office  in  the  city 
of  New  York,  and  the  owner  of  a  certain 
dwelling  house  and  lot  In  the  city  of  Roa- 
noke. 

Tlie  defendant  company  entered  into  an 


agreement  with  the  complainant,  authorizing 
the  latter  to  make  sale  of  the  said  bouse 
and  lot  and  pursuant  to  that  agreement  the 
complainant  sold  the  property  to  one  Thomas 
Lee  Moore,  and  the  terms  and  conditions  of 
the  sale  were  embraced  in  a  contract  dated 
and  duly  executed  by  the  defendant  company, 
the  vendor,  and  Moore,  the  vendee,  on  the 
29th  day  of  July,  1902;  the  price  being  fixed 
at  $6,100,  which  was  to  be  paid  as  follows: 
On  the  execution  of  the  contract,  as  earnest 
money,  $100;  on  delivery  of  the  deed  of  con- 
veyance to  Moore  $400;  and  66  notes,  pay- 
able monthly,  with  interest,  each  for  $160, 
were  to  be  executed  by  Moore  for  the  remain- 
ing purchase  money.  The  complainant  Spin- 
dle, was  to  receive  for  his  services  $305, 
which  was  to  be  paid  out  of  the  last  three 
of  the  notes  to  be  given  by  Moore. 

Moore  paid  the  earnest  mcmey,  $100,  in 
cash  when  the  contract  between  him  and  the 
defendant  company  was  executed,  but  upon 
having  the  title  to  the  property  examined  by 
an  attorney,  the  attorney  reported  certain 
defects  therein,  and,  acting  upon  the  advice 
of  bis  attorney,  Moore  refused  to  accept  a 
deed  to  the  property  until  these  defects  were 
cured,  and  as  the  defendant  company  insist- 
ed that  the  title  was  good,  and  that  there 
was  no  fiaw  in  the  same,  it  refused  to  have 
removed  the  alleged  defects,  although  Moore, 
the  vendee  of  the  property,  was  anxious  to 
obtain  a  good  and  valid  conveyance  therefor. 

Moore  was  financially  responsible,  and  the 
defendant  company  admits  his  good  faith  and 
fully  recognizes  that  the  contract  of  sale  to 
him  put  the  company  in  a  position  to  com- 
pel compliance  therewith  on  bis  part  Still 
the  defendant  company,  in  the  light  of 
Moore's  responsibility,  and  admitting  the  va- 
lidity and  binding  effect  of  the  contract  on 
Moore,  allowed  him  to  rescind  the  contract 
and  returned  to  him  the  $100  which  was  paid 
as  earnest  money  without  the  consent  of  tlie 
complainant  Thereupon  this  suit  was  in- 
stituted by  the  complainant  to  recover  of  the 
defendant  company  the  sum  of  $306  stipu- 
lated for  in  the  contract  between  the  parties. 

Upon  the  record,  showing  the  abore-meu- 
tloned  undisputed  facts,  the  drcnit  court 
decreed  In  favor  of  the  complainant  for  the 
amount  claimed,  with  interest  thereon  from 
the  1st  day  of  September,  1902,  together  with 
the  costs  of  the  suit 

It  is  not  denied  that  the  complainant  per- 
formed fully  and  completely  his  contract 
with  the  defendant  company  wbea  he  brought 
the  company,  the  vendor  of  the  property,  and 
Moore,  the  vendee,  together,  and  the  contract 
between  them  of  the  29th  of  July,  1902,  was 
made  and  entered  into.  True,  the  complain- 
ant was  to  be  paid  for  bis  services  out  of 
tlie  proceeds  of  the  last  three  notes  to  be  giv- 
en by  the  purchaser;  but  when  the  Tender 
(the  defendant  company)  refused  on  its  part 
to  carry  out  the  sale,  which  admittedly  it 
could  have  enforced,  and  voluntarily  released 
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the  vendee  without  the  assent  of  the  com- 
plainant, returning  to  Moore  the  cash  that 
be  had  paid,  the  defendant  company  could 
not  in  equity  and  good  conscience  be  beard 
to  deny  the  right  of  the  complainant  to  bis 
compensation  for  making  the  aale. 

nie  case  here  is  wholly  different  ftom  the 
cases  of  Crockett  v.  Orayion,  98  Va.  864,  86 
S.  E.  477,  and  Murray  and  Wife  ▼.  Blckard, 
108  Ya.  132,  48  S.  B.  871. 

In  the  first  of  these  cases  Crockett  made  a 
contract  with  Grayson,  whereby  aatbority 
was  giyen  Crockett  to  sell  a  farm,  with  the 
proTlslon  that  Crockett  was  to  have  all  the 
purchase  money  over  and  above  $11,000.  Act- 
ing nnder  this  authority,  Crockett  negotiated 
a  aale  with  Spiller  for  $14,000,  $10,000  of 
which  was  to  be  paid  by  the  conveyance  of 
other  property,  and  the  remaining  $1,000  by 
the  assumption  on  the  part  of  Splller  of  cer- 
tain debts  then  existing  as  Hens  on  the  prop- 
erty, which  Grayson  represented  as  being  the 
entire  amount  of  liens  thereon,  and  with  the 
additional  understanding  and  agreement  that 
of  the  amount,  if  the  Hens  against  the  prop- 
erty sbould  exceed  $4,000,  Splller  was  at  lib- 
erty to  declare  his  agreement  to  purchase  the 
property  void.  It  turned  out  that  the  Hens 
against  the  property  were  much  more  than 
$4,000,  and  thereupon  Splller  declined  to  con- 
summate the  purchase,  as  he  clearly  had  a 
right  to  do  imder  the  contract  pursuant  to 
which  the  sale  of  the  property  was  made  to 
blm.  Crockett  thereupon  brought  suit  against 
Grayson  for  $3,000,  his  commissions,  alleg- 
ing that  he  had  complied  with  the  terms  of 
his  agreement,  that  it  was  no  fault  of  bis  that 
the  sale  to  Spiller  was  not  consummated, 
but  that  the  failure  to  consummate  the  same 
was  due  to  the  misrepresentation  of  Gray- 
son, who  had  represented  that  there  was  only 
$4,000  of  liens  against  the  property.  This 
court,  however,  refused  to  permit  him  to  re- 
cover, for  the  reason  that  the  right  to  recover 
his  commissions  was  conditioned  upon  a  con- 
summation of  the  sale  of  the  property,  ani 
the  contract  of  sale  reserved  the  right  to 
Splller,  under  certain  conditions,  to  refuse  to 
take  the  property,  and  his  exercise  of  this 
right  made  it  impossible  to  consummate  the 
sale.  The  language  of  the  opinion  by  Keith, 
P.,  In  part  is  as  follows :  "A  real  estate  brok- 
er, to  be  entitled  to  compensation,  must  com- 
plete the  sale.  He  must  find  a  purchaser  in 
a  sitoation  ready  and  willing  to  complete  the 
purchase  upon  ^e  terms  agreed  upon  before 
be  Is  entitled  to  his  commissions.  When  he 
has  found  such  a  purchaser,  who  has  entered 
into  a  valid  contract,  his  right  to  compen- 
sation cannot  be  defeated  by  the  fault  of  the 
seller,  by  his  misrepresentation,  or  by  hia 
whimsical  or  unreasonable  refusal  to  comply 
with  his  contract."  But,  as  stated,  Crockett's 
right  to  a  commission  In  that  case  was  de- 
nied, for  the  reason  that  the  sale  of  the  prop- 
erty to  Splller  was  not  defeated  by  the  fault 
of  the  seller,  Grayson,  by  his  misrepresenta- 
tion, etc.,  but  because  Spiller,  pursuant  to  the 


conditions  of  the  contract  of  sale  to  bim,  had 
the  right,  nnder  certain  conditions,  to  refuse 
to  take  the  projDerty. 

That  is  not  the  case  here.  The  defendant 
company  was  not,  so  far  as  this  record  dis- 
closes, hampered  by  any  condition  beyond  its 
control  which  prevented  It  from  complying 
with  its  contract  to  sell  and  convey  a  good 
title  for  the  property  to  Moore ;  nor  did  the 
contract  reserve  to  Moore  the  privilege  of 
resdndlog  it.  It  was  completed  so  far  as  the 
agent  to  make  the  sale  was  concerned,  and 
the  defendant  company  admits  that  by  the 
contract  it  was  in  a  position  to  compel  Moore 
to  comply,  but  it  saw  fit.  In  utter  disregard 
of  Spindle's  rights,  to  fail  to  do  so. 

In  Murray  v.  Rickard,  supra,  the  vendors 
acted  in  compliance  with  the  terms  of  the 
contract  of  sale,  which  were  that  the  agent 
was  to  receive  his  commission  out  of  the 
payments  as  they  were  made  from  time  to 
time,  and,  upon  the  failure  of  the  vendee  to 
make  the  payments  as  provided,  all  previous 
payments  made  by  him  were  to  be  forfeit- 
ed and  the  land  was  to  be  returned  to  the 
vendors  without  liability  either  to  the  ven- 
dors or  the  vendee.  The  agent  was  to  be 
paid  a  proportionate  part  of  his  commis- 
sions out  of  the  payments  as  received,  and 
be  well  understood  and  agreed  that  if  the 
vendee  defaulted  and  refused  to  make  fur- 
ther payments,  and  forfeited  the  payments 
be  had  already  made,  the  agent  would  not  be 
entitled  to  commissions  on  the  unpaid  de- 
ferred payments.  The  vendee  did  make  de- 
fault, the  land  was  returned  to  the  vendors, 
and  this  court  held  that  the  ag»it  was  not 
entitled  to  commissions  on  the  unpaid  de- 
ferred payments  of  purchase  money  for  the 
land  agreed  to  be  purchased  by  the  vendee, 
according  to  the  very  terms  of  the  agent's 
contract. 

Unquestionably  a  broker  or  real  estate 
agent  may  contract  to  have  bis  commissions 
paid  ratably  out  of  the  Installments  of  pur- 
chase money,  or  out  of  any  or  either  of  them, 
and  by  bis  contract  alone  be  can  claim  bis 
commissions  on  the  sale;  but  when  a  ven- 
dor has  It  In  his  power  to  consummate  the 
sale  and  voluntarily  and  without  the  assent 
of  the  agent  refuses  to  consummate  it.  It  would 
be  unjust,  unfair,  and  inequitable  to  deny  the 
agent  a  recovery  of  his  commissions  thereon. 
In  the  present  case  the  contract  of  sale  could 
have  been  enforced  by  the  vendor.  The 
agent  had  found  a  purchaser  ready  and  will- 
ing to  comply  with  the  terms  agreed  upon; 
a  valid  contract  had  been  entered  into;  the 
sale  was  completed,  so  far  as  the  agent 
was  concerned,  and  according  to  the  conten- 
tion of  the  defendant  company  the  title  to 
the  property  was  good,  or,  at  the  most  there 
were  only  clouds  upon  it  which  the  defend- 
ant believed  were  remediable  only  and  could 
be  removed;  but,  as  stated,  it  declined  to  go 
further  towards  a  consummation  of  the  sale 
to  Moore,  and  voluntarily  released  him  from 
his  contract  (  ^  f^(^n\o 
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We  are  of  opinion  that  the  claim  asserted 
by  tbe  complainant  for  bis  services  in  making 
tbe  sale  agreed  to  be  made  by  tbe  defendant 
company  to  Moore  comes  clearly  witbln  the 
control  of  tbe  rule  stated  In  the  opinion  In 
Crockett  v.  Grayson,  supra;  but  we  are  also 
of  opinion  tbat  the  circuit  court  erred  in 
decreeing  tbat  the  complnlnnnt  was  entitled 
to  Interest  on  the  amount  due  bim  from 
September  1;  1902.  The  contract  between 
lloore  and  tbe  defendant  company  provided 
that  Moore  was  to  execute  as  of  September 
1,  1902,  56  notes  for  $100  each,  with  interest 
from  their  date,  tbe  aggregate  of  tbe  prin- 
cipal sum  of  these  notes  being  the  amount  of 
Moore's  purchase  money  not  paid  before  or 
at  tbe  time  Moore  was  to  receive  bis  deed  of 
conveyance;  and  complainant,  by  his  con- 
tract with  tbe  defendant  company,  was,  as 
stated,  to  receive  $305  out  of  tbe  proceeds  of 
the  last  three  of  said  notes;  1.  e.,  one-third 
of  $306  out  of  the  notes  that  were  to  mature, 
respectively,  on  the  first  days  of  July,  Au- 
gust, and  September,  1907 — and  Is  entitled 
to  interest  on  the  several  Installments  of 
the  amount  due  him  from  the  date  on  which 
the  same  would  have  become  payable.  There- 
fore the  decree  of  tbe  circuit  court  should 
have  allowed  a  recovery  in  favor  of  the  com- 
plainant of  the  $305,  with  Interest  as  just 
stated,  or  (which  would  have  given  practical- 
ly the  same  result),  the  $305,  with  Interest 
thereon  from  August  1,  1907;  and  the  decree 
will  be  amended  so  as  to  entitle  complainant 
to  a  recovery  of  tbe  defendant  company  of 
the  principal  sum  of  $305,  with  Interest  tbere- 
on  from  August  1,  1007,  till  paid,  and,  as  so 
amended,  tbe  decree  will  be  affirmed,  with 
costs  to  tbe  complainant,   appellee  here. 

Amended  and  affirmed. 


NORTON  COAL  CO.  v.  MURPHY. 
{Supreme  Court  of  App^la  of  Virginia.    Sept 

1.  Masteb  and  Sebvant— Mires— Injubt  to 

SEBVANT— PtACB  TO  WoBK. 

Where  defendant's  mine  foreman,  whose 
duty  it  was  to  inspect  the  mine,  had  been  noti- 
fied that  the  roof  of  the  haul  way  where  plaintiff 
was  injured  b,v  the  full  of  slate,  was  in  a  dan- 
gerous condition,  and.  if  it  was  not  timbered  or 
taken  down,  some  one  would  be  injured  or  killed, 
but  notwithstanding  this  warning  the  foreman 
failed  to  make  any  proper  inspection  of  the  roof, 
and  directed  plaintiff  and  his  assistant  to  tear 
up  the  track  in  the  haulway  and  relay  it  before 
they  came  out  of  the  mine,  durintr  which  opera- 
tion the  slate  fell  and  plaintiff  was  injured,  de- 
fendant was  negligent. 

[Ed.  Note. — B^or  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  209.] 

2.  Same— CoNTBiBDTOBT  Neolioence  — Qttes- 

TION   FOB   JUBT. 

Plaintiff  and  his  assistant  were  ordered  to 
tear  up  the  track  in  the  haulway  of  a  mine,  and 
relay  it  before  coming  out.  They  commenced 
tbe  work  when  plaintiff  heard  something  fall. 
He  testified  he  thought  it  was  caused  by  a  "rat 
running  around  the  gob."  The  substance  which 
fell  was  about  10  feet  from  him,  and,  plaintiff 
knowing  that  this  was  an  indication  that  the 
roof  was  unsafe,  tapped  the  roof  immediately 
above  him  to  ascertain  its  condition,  and,  finding  1 


it  safe  at  that  po'nt.  conf'nued  his  work  without 
further  examination  either  at  the  point  from 
which  the  sahstance  might  have  fallen,  or  in  the 
direction  he  was  about  to  work.  Some  two 
hours  afterwards  the  slate  fell  which  caused 
plaintiff's  injury  at  a  point  40  or  50  feet  dis- 
tant and  near  the  face  of  the  heading.  Held,  that 
plaintiff  was  not  negligent  as  a  matter  of  law. 
[Bd.  Note. — For  cases  in  noint,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {|  1089-1132.] 

8.    SAUB— ASSTTMED  RISK. 

Under  the  rule  that  an  employ^  is  not 
chargeable  with  risks  which  may  be  obviated  by 
reasonable  care  on  the  master's  part,  and  only 
takes  the  risks  of  the  employment  which  cannot 
be  80  obviated,  plaintiff  did  not  assume  the  risk 
of  such  injury;  it  being  the  duty  of  the  mine 
foreman  to  inspect  the  roof,  and  see  that  it  was 
reasonably  safe. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  t  557.] 

Error  to  Circuit  Court,  Wise  County. 

Action  by  A.  W.  Murphy  against  the  Nor- 
ton Coal  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Ayers  &  Fulton,  Bullitt  &  Kelly,  and  J.  W. 
Chalkley,  for  plaintiff  in  error.  Vlcara  & 
Peery  and  A.  N.  Kllgore,  for  defendant  in 
error. 

BUCHANAN,  J.  A.  W.  Murphy,  the  de- 
fendant in  error,  while  engaged  In  repairing 
tracks  in  the  coal  mine  of  the  Norton  Coal 
Company,  tbe  plaintiff  in  error,  was  injured 
by  a  piece  of  slate,  some  9  feet  long,  5  feet 
wide,  and  17  inches  thick,  falling  upon  bim 
from  the  roof  of  the  room  or  hallway  in 
which  he  and  another  employ^  named  Hanks 
were  working.  To  recover  damages  for  that 
Injury  this  action  was  instituted. 

The  defendant  company  demurred  to  tbe 
evidence.  Its  demurrer  was  overruled,  and 
judgment  rendered  in  favor  of  tbe  plaintiff. 
To  tbat  judgment  this  writ  of  error  was 
awarded. 

Considered  as  on  a  demurrer  to  tbe  evi- 
dence, the  negligence  of  tbe  defendant  is  es- 
tablished. Its  mine  foreman,  whose  duty  it 
was  to  inspect  the  mine,  bad  been  notified  by 
one  of  the  defendant's  employes  that  tbe  roof 
of  the  haulway  where  the  plaintiff  was  in- 
jured was  in  dangerous  condition,  and  if  it 
was  not  timbered  or  taken  down,  some  one 
would  be  injured  or  killed.  Notwithstanding 
this  notice  and  warning,  the  foreman  foiled 
to  make  any  proi)er  Inspection  of  the  roof  in 
the  light  of  tbe  information  be  bad  °as  to  its 
condition,  but  directed  tbe  plaintiff  and  his 
assistant  or  associate.  Hanks,  on  tbe  even- 
ing of  tbe  accident,  to  tear  up  tbe  track  in 
the  haulway  and  relay  it  before  they  came 
out,  so  tbat  the  mining  machine  could  get 
through  to  the  face  of  tbe  coal  that  night. 
While  engaged  in  that  work  the  plaintiff  was 
injured,  and  Hanks  was  killed  by  tbe  falling 
slate. 

The  defendant's  contention  is  that,  even 
though  it  was  negligent,  the  court  erred  in 
overruling  the  demurrer  to  the  evidence  (1) 
because  tbe  plaintiff  was  guilty  of  contribu- 
tory negligence ;  and  (2)  because  having  knowl- 
edge of  tbe  dangerous  condition  of  tbe  roof  of 
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tlie  hnulway,  he  aRsnmed  the  risk  by  con- 
tinuing to  work  therein. 

It  appears  that  very  soon  after  the  plain- 
tiff and  Hanks,  who  had  gone  from  another 
part  of  the  mine,  went  into  the  haalway  and 
commenced  to  tear  np  the  track,  the  plalntifT 
heard  something  fall — ^whether  it  was  a  small 
piece  of  slate  from  the  roof  or  coal  from  the 
side  of  the  hanlway  he  did  not  know.  When 
be  beard  It,  be  tbongbt  it  was  caused  by  a 
rat  mnning  "around  the  gob."  The  sub- 
stance which  fell  was  about  10  feet  from 
him,  between  him  and  Hanks,  and  about  5 
feet  from  the  latter.  The  plaintiff  knew 
that  small  pieces  of  slate  falling  from  the 
roof  of  a  mine — which  is  called  "dripping" — 
Is  an  indication  that  the  roof  is,  or  may  be, 
In  an  unsafe  condition.  When  he  heard  the 
substance  fall,  he  tapped  upon  the  roof  im- 
mediately above  him  to  ascertain  its  condi- 
tion, and,  finding  it  safe  at  that  point,  con- 
tinued bis  work  without  further  examination 
of  the  roof,  either  at  the  point  from  which 
the  8ul>stance  might  have  fallen,  or  further  on 
in  the  direction  in  which  he  was  tearing  up 
the  track.  Some  two  hours  afterwards,  at  a 
iwiut  40  or  50  feet  distant  and  nearer  the 
face  of  the  heading,  the  slate  fell  which  caus- 
ed the  Injury. 

While  it  was  the  duty  of  the  mine  foreman 
to  inspect  the  roof  and  see  that  it  was  in  a 
reasonably  safe  condition,  it  was  also  the 
dnty  of  the  plaintiff  to  keep  a  lookout  for  his 
own  safety. 

The  roof  was  not  unsafe  at  the  place  where 
be  heard  the  dripping,  and  bis  continuing  to 
work  there  did  not  result  In  injury  to  him. 
Whether  or  not  he  was  guilty  of  contributory 
negligence  in  working  under  the  roof  where 
be  was  when  injured,  at  a  place  40  or  50  feet 
distant,  was  a  question  for  the  jury,  and  not 
for  the  court.  The  court  could  not  say  as 
a  matter  of  law  that  it  was  contributory  neg- 
ligence to  work  40  or  50  feet  away  from 
where  the  "dripping"  occurred  without  mak- 
ing more  examination  of  the  -condition  of 
the  roof  of  the  mine  than  was  made  by  the 
plaintiff. 

Neither  can  it  be  said,  under  the  facts  of 
this  case,  that  the  plaintiff  is  not  entitled  to 
recover  as  a  matter  of  law  because,  by  re- 
maining in  the  haulway  after  be  heard  the 
"dripping"  of  the  mine  at  the  plate  where  he 
coDunenced  to  tear  up  the  track,  he  assum- 
ed the  risk  of  slate  falling  from  the  roof  40 
or  50  feet  distant 

The  defendant,  as  we  have  seen,  had  been 
informed  that  the  roof  at  the  place  where 
the  plaintiff  was  injured  was  in  a  dangerous 
condition.  It  was  its  duty,  therefore,  to  have 
taspected  It  and  seen  that  it  was  in  a  reason- 
ably safe  condition  before  ordering  the  plain- 
tiff to  i)erform  work  which  would  necessitate 
bis  going  under  the  roof  at  that  point,  or  at 
least  to  have  warned  htm  of  its  condition. 

An  employe  is  not  chargeable  with  the  as- 
sumption of  rislcs  wblch  may  be  obviated  by 


the  exercise  of  reasonable  care  upon  the  mas- 
ter's part.  The  rule  that  the  employe  takes 
the  risk  of  the  employment  presupposes  that 
the  employer  has  exercised  that  degree  of 
care  and  caution  which  the  law  casts  upon 
him.  The  risks  which  the  employ^  assumes 
are  those  which  cannot  be  obviated  by  the 
adoption  of  reasonable  measures  of  precau- 
tion by  the  employer.  1  Labatt  on  Master  & 
Servant,  {|  2,  270;  Pantzar  v.  Tilly,  etc.. 
Mining  Co.,  90  N.  T.  368,  376,  2  N.  B.  24; 
Bailey's  Personal  Injuries,  i  463. 

Of  course,  if  the  employe  knows  of  the 
danger,  or  in  the  exercise  of  due  care  tor 
his  own  safety  ought  to  have  known  of  it, 
and  chooses  to  remain,  he  assumes  the  risk 
and  cannot  recover. 

Whether  in  this  case  the  "dripping"  of  the 
roof  which  the  plaintiff  beard  made  It  bis 
duty  to  make  a  further  inspection  of  the  roof 
than  be  did  make,  before  going  on  with  bis 
work.  Is  a  question  about  which  reasonably 
prudent  men  might  differ,  and  was  therefore 
a  question  for  the  jury  and  not  for  the  court. 
See  Labatt,  f  413a;  Russell  Creek,  etc.,  Co. 
V.  Wells,  00  Va.  416,  428,  81  8.  E.  614. 

We  are  of  opinion,  therefore,  that  there  is 
no  error  in  the  judgment  complained  of,  and 
that  It  must  be  affirmed. 

Affirmed. 


CLINCHFIBLD  COAL  CO.  v.  WHEELER'S 
ADM'R. 


(Supreme  Court  of  Appeals  of  Virginia. 
10,  1908.) 


Sept. 


1.  Master  and  Sebvant— Deatif  of  Servant 
— Action— Declaration. 

Where  a  count  in  a  declaration  for  the  al- 
leged wrongful  death  of  a  servant  merely  alleg- 
ed that  tleceased  was  a  miner,  that  he  obeyed  in- 
structions to  run  defendant's  motor  and  was  kill- 
ed, but  there  was  no  allegation  touching  the 
ways,  appliances,  and  machinery  that  were  un- 
safe, or  by  what  meana  or  in  what  way  decedent 
was  killed,  such  count  was  fatally  defective. 

2.  Negligence— Action— Declaration. 

It  is  not  sufficient  in  a  declaration  for  an  al- 
leged negligent  injMry  for  plaintiff  to  allege  that 
the  injury  resulted  from  defendant's  careless 
and  negligent  conduct ;  but  the  facts  relied  on 
to  establish  the  negligence  must  be  stated  with 
reasonable  certainty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  182.] 

3.  Pleaoing  —  Amended  ob  New  Declara- 
tion. 

Where  plaintiff  voluntarily  abandoned  his 
first  declaration  before  there  was  any  appear- 
ance, and  had  the  case  remanded  to  rules,  a  new 
writ  issued,  and  filed  a  new  declaration,  after 
which  defendant  appeared  and  demurred  and  on 
this  the  parties  went  to  trial,  such  second  dec- 
laration could  not  be  regarded  as  an  amendment 
of  the  first. 

4.  Evidence— Opinion  Evidence— Ccstoms— 
Knowledge. 

A  witness  was  not  competent  to  testify  as 
to  the  nsiial  custom  touching  the  grade  that  or- 
dinary traction  or  sprocket  motors  are  run  on 
where  he  testified  that  he  did  not  know  what  the 
usual  custom  was.  and  his  further  examination 
showed  that  his  knowledge  of  the  subject,  if 
any,  was  very  limited. 
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5.  Samk— Acts  or  Others. 

In  an  action  for  death  of  a  motorman  by 
jumping  from  the  motor  as  it  was  descending  a 
grade,  evidence  as  to  how  other  companies  op- 
erated similar  motors  was  inadmissible. 
«.  Appeal  and  Ehbob— Review — Dischetion 
or  codbt— qualificatioh  of  witnesses. 

A  mling  allowing  a  witness  to  testify  as  an 
expert  in  the  exercise  of  the  trial  court's  dis- 
cretion will  not  be  reversed  on  appeal,  unless  it 
clearly  appears  that  he  was  not  qualifled. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  8852.] 

7.  TBIAI  —  INSTBDCTIONS  —  WEIGHT  OF  EVI- 
DENCE. 

In  an  action  for  death  of  a  servant,  an  in- 
struction which  did  not  confine  plaintiff  and  the 
jury  to  the  acts  of  negligence  alleged  in  the  dec- 
laration, and  required  a  preponderating  probabil- 
ity If  it  existed  In  the  minds  of  the  jury  ita  or- 
der to  justify  a  recovery,  instead  of  requiring  the 
jury  to  believe  from  the  evidence,  was  erroneous. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  539-548.] 

8.  Masteb  and  ^ebv ant— Death  of  Sxbvanv 
— Actions— Pboof  Required. 

In  an  action  for  death  of  a  servant,  defend- 
ant is  not  liable  unless  there  is  affirmative  and 
preponderating  proof  of  defendant's  negligence. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  954^977.] 

9.  Same— Appliances— Case   Requibed. 

A  master  was  not  required  to  provide  a 
motor  with  brakes  sufficient  to  guard  the  motor- 
man  against  his  own  negligence. 

10.  Saue— Evidence. 

In  an  action  for  death  of  a  motorman  by 
jumping  from  the  motor  while  descending  a 
grade,  evidence  held  insufficient  to  sustain  a 
finding  that  the  motor  was  defective,  or  that  de- 
fendant was  negligent  in  providing  a  traction, 
instead  of  a  sprocket,  motor  for  nse  on  the  grade 
in  question. 

[Ed.  Note.— For  cases  in  point,  sep  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S{  958-9G8.] 

11.  Same— Assumed  Risk. 

Where  decedent,  a  mature  man,  was  placed 
in  charge  of  defendant's  traction  motor  at  its 
mine  used  in  hauling  cars  therefrom,  and  had 
been  thoroughly  instructed  fay  an  expert  in  the 
operation  thereof,  and  had  been  directed  to  make 
repeated  examinations  of  the  motor  and  to  re- 
port anything  that  might  be  wrong,  he  having 
operated  the  E.ame  many  times  up  and  down  the 
road  prior  to  the  time  he  permitted  it  to  get 
away  from  him,  and  jumped  from  the  motor 
and  was  killed,  he  assumed  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  }  581.] 

Error  to  Circuit  Court,  Russell  County. 

Action  by  A.  J.  Wheeler's  administrator 
against  the  Cllnchfleld  Coal  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  -er- 
ror.   Reversed  and  remanded. 

Phlegar  &  Powell  and  C.  O.  Bums,  for  plain- 
tiff In  error.  W.  H.  Werth,  for  defendant  in 
error. 

HARRISON,  3.  This  action  was  Institut- 
ed In  the  circuit  court  of  Russell  county  by 
the  administrator  of  A.  J.  Wheeler,  deceas- 
ed, against  the  Cllnchfleld  Coal  Company, 
to  recover  damages  for  the  death  of  his  In- 
testate, which  It  is  alleged  was  caused  by  the 
negligence  of  the  defendant  company. 

A  declaration  containing  two  counts  was 
filed  to  December  rules,  1906.  On  January 
14,  1907,  before  there  was  any  appearance, 


the  plaintiff  moved  the  court  for  leave  to 
amend  the  writ,  and  also  for  permission  to 
the  sheriff  to  amend  his  return  upon  the 
writ  This  leave  was  granted  and  these 
amendments  made  at  bar,  but  four  days  la- 
ter, on  the  18th  of  January,  the  case  was. 
on  further  motion  of  the  plaintiff,  remanded 
to  rules,  with  directions  to  the  clerk  to  issue 
a  new  writ  against  the  defendant  company. 
returnable  to  the  first  Monday  In  February, 
1007.  At  the  second  February  rules,  1907, 
the  plaintiff  filed  his  second  declaration  con- 
taining three  counts. 

At  February  rules  the  defendant  appeared 
and  pleaded  in  abatement,  seeking  to  have 
the  case  dismissed  upon  the  ground  that  the 
second  process  had  not  been  properly  serv- 
ed. This  plea  was  on  motion  of  the  plain- 
tiff rejected.  Thereupon,  on  motion  of  the 
plaintiff,  leave  was  given  him  to  amend  his 
second  declaration,  which  was  done  at  bar. 
The  defendant  company  then  appeared  and 
filed  its  demurrer  to  the  plaintiffs  second 
declaration  and  to  each  count  thereof,  which 
demurrer  was  overruled,  and  thereupon  the 
defendant  company  pleaded  the  general  Is- 
sue, and  stated,  as  required  to  do,  Its 
grounds  of  defense. 

Upon  these  pleadings  the  case  was  tried, 
and  a  verdict  reached  in  favor  of  the  plain- 
tiff for  $4,000,  and  judgment  given  thereon 
for  the  plaintiff,  after  the  refusal  by  the 
court  of  the  defendant's  motion  to  set  the 
verdict  aside  as  contrary  to  the  law  and 
the  evidence.  The  case  is  now  before  us  for 
review  of  certain  rulings  made  during  the 
progress  of  the  trial. 

We  are  of  opinion  that  It  was  error  to 
overrule  the  demurrer  to  the  third  count  of 
the  declaration.  This  count  does  no  more 
than  inform  the  defendant  that  the  deceased 
was  a  miner;  that  he  obeyed  Instructions  to 
run  a  motor,  and  was  killed.  There  is  an 
entire  absence  of  Information  touching  the 
ways,  appliances,  or  machinery  that  were 
unsafe,  or  by,  what  means  or  in  what  way 
the  plaintiff 'was  killed. 

Negligence  is  a  conclusion  of  law  from 
facts  suQlclently  pleaded.  This  court  has  re- 
peatedly held  that  the  ofilce  of  a  declara- 
tion Is  to  Inform  the  defendant  of  the  case 
which  It  has  to  meet,  so  that  It  may  have  a 
reasonable  opportunity  to  prepare  and  make 
its  defense.  It  Is  not  enough  to  say  that  tlie 
plaintiff  was  injured,  and  that  the  injury  re- 
sulted from  the  careless  and  negligent  con- 
duct of  the  defendant;  but  the  facts  relied 
upon  to  establish  the  negligence  for  which 
the  defendant  Is  to  be  held  liable  must  be 
stated  with  reasonable  certainty.  Lvnchburg 
Traction  Co.  v.  Guill,  107  Va.  87,  57  S.  E 
644. 

There  was  considerable  evidence  introduc- 
ed under  the  third  count;  but,  without  point- 
ing out  such  evidence  to  detail.  It  is  suffleleut 
to  say  that  all  evidence  which  rests  upon 
this  bad  count,  as  the  basis  for  Its  Intro- 
duction, and  which  was  not  admissible  un- 
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der  the  two  good  counts,  was  improperly  ad- 
mitted. The  court  cannot  tell  on  which 
count  the  verdict  was  rendered. 

To  meet  this  difficulty  the  defendant  in  er- 
ror falls  back  on  the  first  declaration  filed 
b;  him,  and  InslBts  that  the  evidence  In 
question  was  admissible  under  the  counts 
of  that  declaration.  This  contention  is  with- 
out merit.  The  second  declaration  was  not 
an  amendment  of  the  first.  The  plaintiff 
voluntarily  abandoned  his  first  declaration, 
containing  two  counts,  before  there  was  any 
appearance,  and  had  the  case  remanded  to 
rules  and  a  new  writ  issued.  With  this  new 
process  as  the  foundation  of  his  action,  he 
filed  a  new  declaration  containing  three 
counts,  which  was  subsequently  amended  at 
bar;  and  thereupon  the  defendant  appear^ 
and  filed  its  demurrer  to  this  second  declara- 
tion as  amended,  and  to  each  of  its  three 
coonts.  This  was  the  whole  declaration  up- 
on which  the  parties  went  to  trial.  If  the 
new  declaration  had  been  an  amendment  of 
the  old,  there  would  have  been  five  counts  in 
the  declaration  upon  which  the  parties  went 
to  trial  instead  of  three;  and  yet  the  record 
shows  conclusively  that  the  demurrer  was  to 
the  new  declaration  and  each  of' its  three 
cnnnts,  and  that  the  parties  treated  the  sec- 
ond declaration  as  alone  containing  the 
grounds  of  the  plalntifTs  action,  and  went  to 
trial  and  conducted  the  case  throughout  up- 
on that  understanding. 

We  are  further  of  opinion  that  it  was  error 
to  permit  the  witness,  Henry  Wheeler,  the 
plaintiff,  to  testify  as  to  the  usual  custom 
touching  the  kind  of  grade  that  ordinary  trac- 
tion and  sprocket  motors,  respectively,  are 
run  on.  It  is  clear  that  the  witness  was  not 
competent  to  speak  on  the  subject  Inquired 
of.  The  following  question  was  propounded 
to  the  witness:  "I  will  ask  you  to  tell  the 
Jury,  if  you  know,  what  the  usual  custom 
is  with  reference  to  the  kind  of  grade  ordi- 
nary traction  and  sprocket  motors  are  run 
on."  To  It  he  replied:  "No,  sir;  I  do  not. 
If  there  is  any  standard  grade  for  those  mo- 
tors, I  do  not  know  what  it  is."  The  whole 
subsequent  examination  of  the  witness  on 
this  subject  shows  that  his  knowledge,  If 
any,  w«s  very  limited;  his  answers  being 
confined  for  the  most  part  to  telling  how 
some  other  company  operated,  which  this 
court  has  held  is  not  permissible.  Richmond 
Locomotive  Works  v.  Ford,  94  Va.  827,  27 
8.  E.  50©;  Southern  Ky.  Co.  .v.  Manzy,  98  Va. 
892,  37  S.  E.  285. 

We  are  further  of  opinion  that  the  objec- 
tion taken  to  the  comx)etency  of  the  witness 
J.  W.  Bawes  to  speak  as  an  expert  cannot  be 
sustained.  This  witness  was  asked  to  tell 
the  Jury  whether  or  not  It  was  reasonably 
safe  to  operate  a  20-ton  electric  traction  mo- 
tor on  a  10  i)er  cent,  grade,  equipped,  as  the 
motor  in  this  case  was,  with  brakes,  and 
upon  a  track  in  the  condition  of  the  track  in 
this  case.  Over  the  objection  of  the  defend- 
ant, the  witness  was  permitted  to  answer: 


"No,  air ;  to  the  best  of  my  knowledge,  I  don't 
think  It  was." 

The  evidence  is  not  satisfactory  that  thla 
witness  had  sufficient  knowledge  of  the  sub- 
ject to  be  considered  an  expert,  but  a  trial 
court  will  not  be  reversed  for  allowing  a  wit- 
ness to  testify  as  an  expert,  unless  It  appears 
clearly  that  he  was  not  qualified,  as  the  ques- 
tion of  the  qualification  of  the  witness  la 
largely  In  the  discretion  of  that  court.  Rich- 
mond L.  Works  V.  Ford,  supra. 

We  are  further  of  opinion  that  It  was  er- 
ror to  give  instruction  Mo.  2,  asked  for  by  the 
plaintiff.  This  instruction  does  not  confine 
the  plaintiff  and  the  Jury  to  the  acts  of  neg- 
ligence alleged  in  the  declaration.  It  is  also 
defective,  in  that  it  speaks  of  a  preponderat- 
ing probability,  "if  It  exists  in  the  minds  of 
the  Jury,"  Instead  of  saying  "if  the  Jury  be- 
lieve from  the  evidence." 

The  Instruction  is  also  erroneous  because 
it  conflicts  with  the  rule  repeatedly  announc-^ 
ed,  that  there  must  be  affirmative  and  pre- 
ponderating proof  of  the  defendant's  negllr 
gence  to  hold  It  liable.  N.  &  W.  Ry.  Co.  v. 
Cromer,  99  Va.  763,  40  S.  E.  64;  N.  &  W,  Ry. 
Co.  V.  Johnson's  Adm'r,  103  Va.  787,  60  S.  B 
26a 

We  are  further  of  opinion  that  instruction 
No.  14,  asked  for  by  the  plaintiff,  was  errone- 
ous, and  should  not  have  been  given.  This 
Instruction  is  confusing  and  Its  meaning  ob- 
scure. Its  effect  seems  to  be  to  tell  the  Jury 
that  it  was  the  duty  of  the  defendant  to  pro- 
vide brakes  which  were  sufficient  to  guard 
the  plaintiff's  intestate  against  his  own  negli- 
gence. The  only  other  view  that  can  be  tak- 
en of  the  instruction  is  that  it  creates  a  case 
of  concurring  negUgeace  of  the  deceased  and 
the  defendant,  which  the  law  will  not  weigh 
or  apportion.  C.  &  O.  Ry.  Co.  v.  Whitlow, 
104  Va.  90,  51  S.  E.  182;  Southern  Ry.  Co. 
V.  Forgey,  106  Va.  699,  54  S.  B.  477. 

We  are  further  of  opinion  that,  in  view  of 
the  salient  facts  established  by  the  record,  no 
verdict  could  be  rightfully  found  for  the 
plaintiff  under  any  Instructions.  It  was  there- 
fore error  for  the  circuit  court  to  refuse  to 
set  the  verdict  aside  as  contrary  to  the  law 
and  the  evidence. 

It  appears  that  the  defendant  company 
was  conducting  a  coal  mining  operation  at 
Dante,  in  Russell  cotinty,  and  In  connection 
therewith  operated  an  electric  railway  be- 
tween the  mines  and  the  Lake  Erie  Railroad. 
The  first  1,900  feet  of  this  electric  railway, 
beginning  on  the  mountain  at  the  mouth  of 
the  mine,  was  a  10  per  cent,  grade,  the  follow- 
ing 600  feet  a  5  to  7  per  cent,  grade,  and  ta- 
pering off  rapidly  from  that  to  a  level.  The 
plaintiff's  Intestate  was  an  employ^  of  the 
defendant,  and  Is  shown  to  have  been  an  ex- 
perienced and  Intelligent  motorman.  It  was 
intended  to  use  a  "sprocket  motor"  on  the 
heavy  grade — the  third  rail  which  was  laid 
was  notice  of  that.  The  defendant  had  pur- 
chased a  20-ton  sprocket  motor,  and  also  a 
20-ton  traction  motor.    A  short  time  before 
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the  accident  the  traction  motor  arrived,  and 
was  put  to  work  in  charge  of  the  plaintiff's 
Intestate  as  motorman,  hauling  from  the 
mines.  There  is  no  evidence  tending  to  prove 
that  this  motor,  or  anything  about  It,  was 
out  of  order,  or  that  anything  was  out  of 
order  with  the  railway  track  anywhere  with- 
in more  than  a  mile  of  the  place  of  accident 
The  wheel  brake  Is  shown  to  have  been  in 
perfect  condition  immediately  after  the  acci- 
dent, and  to  have  remained  so  for  many 
months  thereafter,  controlling  the  motor  over 
the  same  track  with  a  heavier  load  than  that 
carried  by  the  Intestate.  The  motor  is  shown 
to  be  capable  of  carrying  on  the  track  19 
tons  over  its  10  per  cent,  grade. 

On  the  occasion  of  the  accident  the  deceas- 
ed was  leaving  the  mines  with  a  load  of  not 
more  than  8,600  pounds.  By  his  failure  to 
apply  the  brakes  sufficiently  the  car  got  be- 
yond his  control,  when  he  Jumped  off  and 
was  killed. 

The  theory  of  the  plaintiff  Is  that  a  "sprock- 
et motor"  alone  could  have  been  used  with 
safety  on  a  10  per  cent,  grade,  and  that  It 
was  negligence  to  use  a  traction  motor  on 
that  grade.  The  evidence  does  not  sustain 
this  view.  Without,  however,  discussing  the 
evidence.  It  Is  sufficient  to  say  that  whatever 
danger  may  have  attended  the  use  of  the  trac- 
tion motor  was  a  risk  assumed  by  the  deceas- 
ed, with  full  knowledge  of  all  the  facts.  Ev- 
ery fact  which  it  Is  claimed  contributed  to 
the  accident  appears  to  have  been  as  fully 
known  to  the  deceased  as  It  was  to  the  de- 
fendant. The  deceased  knew  that  he  was  un- 
dertaking to  operate  a  traction  motor.  The 
uncontradicted  evidence  shows  that  be  was 
fully  Instructed  In  every  detail  of  such  oper- 
ation by  a  highly  competent  and  experienced 
expert,  under  whose  Immediate  supervision  he 
ran  the  motor  time  and  again  up  and  down 
the  road ;  that  under  this  Instructor  he  stop- 
ped the  motor  and  started  it,  applied  and  re- 
leased the  brakes,  and  tested  Its  operation 
generally;  and  that,  when  his  attention  was 
especially  called  to  the  grade,  he  said  he  bad 
not  run  on  a  10  per  cent,  grade,  but  had  run 
on  one  nearly  as  heavy.  lie  was  cautioned  to 
make  repeated  examinations  of  the  motor, 
and  to  report  anything  that  might  be  wrong. 

A  servant,  when  he  enters  the  service  of 
the  master,  assumes  all  the  ordinary  risks  of 
such  service,  and  also,  as  a  general  rule,  as- 
sumes all  risks  from  causes  which  are  known 
to  him,  or  should  be  readily  discernible  by  a 
person  of  his  age  or  capacity,  in  the  exercise 
of  ordinary  care.  Robinson  v.  Dinlnuy,  96 
Va.  41,  30  8.  E.  442;  Southern  Hy.  Co.  v. 
Mauzy,  98  Va.  692, 37  S.  E.  285 ;  Big  Stone  Gap 
Iron  Co.  V.  Ketron,  102  Va.  23,  45  8.  E.  740, 
102  Am.  St.  Rep.  839. 

When  the  employ^  is  not  placed  by  his  em- 
ployer in  a  position  of  undisclosed  danger, 
but  he  is  a  mature  man,  doing  the  ordinary 
work  which  be  has  engaged  to  do,  and  whose 
risks  are  obvious  to  anyone,  he  assumes  the 


risk  of  the  employment,  and  no  negligence 
can  be  Imputed  to  the  employer  for  an  acci- 
dent to  him  therefrom.  4  Thomp.  on  Negli- 
gence, §S  4608,  4609. 

l%e  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  cause  remanded  for  a  new  trial.  If  the 
plaintiff  shall  be  so  advised,  to  be  had  not  In 
conflict  with  the  views  expressed  in  this  opin- 
ion. 

Reversed. 


DOWELI,  V.  CX)X, 

(Supreme  Court  of  Appeals  of  yirginia.     Sept. 
10,  1908. 

1.  LiMrrATioN  or  Actiorb— Raibinq  Defense 
■ — Demubber. 

Where  a  statute  of  limitations  affects  the 
right  as  well  as  remedy,  and  it  appeals  of  rec- 
ord that  the  period  of  limitations  has  expired, 
the  defense  may  be  raised  by  demurrer. 

[Ed.  Note. — For  cases  in  point,  spp  C<'nt.  Dig. 
vol.  33,  Limitation  of  Actions,  U  670-675.] 

2,  Death— What  Law  Governs. 

Where  the  alleged  wrongful  death  of  plain- 
tiff's decedent  occurred  while  he  was  temporarily 
in  North  Carolina,  the  laws  of  that  state  relat- 
ing to  liability  for  wrongful  death,  certainly  as 
to  the  extent  of  the  remedy,  controlled. 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  15,  Death,  {  12.] 

8.  Statutes— FoBEiQN  Laws— Pi£adino. 

The  statutes  of  a  foreign  state  will  not  be 
Jndicially  noticed,  but  if  relied  on  must  be  plead- 
ed and  proved  as  other  facts. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S  380.] 

4.   Death— STATDTEa—REMEDT-ENF'OBCEMENT 

—Time. 

RevUal  1905,  N.  C.  ^  69,  gives  a  right  of 
action  for  death  by  wrongful  act,  and  declares 
that  the  action  must  be  brought  within  one 
year.  Held,  that  the  time  within  which  the  ac- 
tion must  be  brought  was  a  part  of  the  right 
created  by  the  statute,  and  hence  no  action 
thereon  could  be  maintained  in  Vir^ia  after 
the  expiration  of  the  time  so  fixed. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  !S  52,  63.] 

Error  to  Circuit  Court,  Grayson  County. 

Action  by  one  Dowell,  as  administrator 
of  Grlmsley  Ualsey,  against  Edward  Cox. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

W.  S.  Poage  and  J.  H.  Rhudy,  for  plaiutiff 
In  error.  A.  A.  Campbell  and  R.  L.  Rirby,  for 
defendant  In  error. 

HARRISON,  J.  ThlB  action  was  brought, 
and  an  attachment  issued  and  levied  as  an- 
cillary thereto,  for  the  purpose  of  recovering 
damages  from  the  defendant,  Edward  Cox, 
for  killing,  as  alleged,  Grlmsley  Halsey,  the 
plaintiff's  Intestate. 

A  general  demurrer  to  the  plalntilTe  dec- 
laration was  sustained,  and  the  action  dis- 
missed, upon  the  ground  that  the  alleged 
trespass,  if  committed  at  all,  had  not  lieen 
committed  within  12  months  next  preceding 
the  institution  of  the  action,  and  that  the 
plaintiff's  right  to  recover  was  therefore  bar- 
red by  the  statute  of  limitations. 
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It  was  properly  conceded  at  the  bar  of 
this  court  that  the  defense  of  the  statute  of 
limitations  could  be  made  In  this  case  by  de- 
murrer. Wherever  the  statute  affects  tb« 
ri^t  as  well  as  the  remedy,  and  It  appears 
of  Tecord  that  the  period  of  limitation  has 
expired,  the  defense  can  be  made  by  demur- 
rer. Lambert  ▼.  Ensign  Mfg.  Co.,  42  W.  Va. 
813,  26  S.  E.  431. 

In  the  case  of  Manuel,  Adm'r,  y.  M.  ft 
W.  Ry.  Co.,  89  Va.  188,  87  S.  E.  967,  this 
court  held  that,  when  the  declaration  in  an 
action  for  death  by  wrongful  act  shows  on 
Its  face  that  the  death  occurred  more  than 
12  months  before  action  brought,  advantage 
may  be  taken  of  the  limitation  by  demurrer. 
This  conclusion  was  clearly  because^  in  such 
cases,  the  limitatlcn  affects  the  right  as  well 
as  the  remedy. 

The  grievance  here  complained  of  is  al- 
leged to  have  been  Inflicted  while  the  parties 
were  temporarily  absent  from  this  state,  and 
In  the  state  of  North  Carolina.  It  is  there- 
lore  properly  conceded  that  the  laws  of  North 
Carolina  govern — certainly  as  to  the  extent 
of  the  remedy.  Dennis  t.  Atlantic  Coast 
Line  R.  Co.,  70  S.  C.  254,  49  S.  B.  869,  106 
Am.  St  Rep.  746;  Nelson  v.  C.  ft  O.  Ry.  Co, 
88  Va.  971,  14  S.  B.  838,  15  I..  R.  A.  583. 

The  statute  of  a  foreign  state  belnjg  relied 
on  as  the  ground  of  recovery  in  this  case,  it 
is  necessary  that  such  statute  should  be  al- 
leged In  the  declaration.  The  statutes  of 
foreign  states  will  not  be  judicially  noticed, 
bnt  are  considered  facts  which  must  be  plead- 
ed and  proved  as  any  other  facts.  20  E<ncy. 
PI.  &  Pr.  pp.  598-601. 

The  laws  of  other  states  are  universally 
regarded  as  facts  which.  Independently  of 
statute,  must  be  specially  pleaded  wherever 
the  lex  fori  requires  other  facts  under  like 
circumstances  to  be  pleaded.  Minor,  Conflict 
of  Laws,  {  21^ 

Hie  declaration  In  the  case  at  bar  sets 
forth,  with  sufficient  particularity,  section  59 
of  the  North  Carolina  Code  (Revlsal  1905), 
which  gives  a  right  of  action  for  the  death 
of  a  person  caused  by  the  wrongful  act,  neg- 
lect, or  default  of  another.  By  this  statute, 
as  alleged,  which  Is  known  as  "Lord  Camp- 
bell's Act,"  the  action  must  be  brought  with- 
in one  year.  Nowhere  in  the  statute,  as  al- 
leged, is  there  a  saving  clause.  This  statute, 
limiting  the  time  within  which  the  action 
most  be  brought,  has  been  construed  by 
the  Supreme  Court  of  North  Carolina,  in  the 
case  of  Taylor  v.  Cranberry  Iron  ft  Coal  Co., 
91  N.  C.  525,  626,  where  it  is  said:  "This  is 
not  strictly  a  statute  of  limitation.  It  gives 
a  right  of  action  that  would  not  otherwise 
exist  and  the  action  to  enforce  it  must  l>e 
brought  within  one  year  after  the  death  of 
the  testator  or  intestate,  else  the  right  of  ac- 
tion will  be  lost  It  must  be  accepted  In  all 
Wflwcts  as  the  statute  gives  It  Why  the  ac- 
tion was  not  brought  within  the  time  does  not 
appear,  bnt  any  explanation  in  that  respect 
62  S.B.— 18 


would  be  unavailing,  as  there  la  no  saving 
clause  as  to  the  time  within  which  tlie  action 
must  be  begun." 

The  action  in  the  case  at  bar  not  having 
been  brought  bm  shown  by  the  declaration, 
for  more  than  15  years  after  the  right  ac- 
crued, the  statute  alleged  and  ttie  decision 
mentioned  construing  it  would  seem  to  be 
conclusive  that  the  plaintiff's  right  of  action 
was  lost 

It  Is,  however,  Insisted  that  the  state  of 
North  Carolina  has  a  statute  which  is  very 
similar  to  section  2933  of  the  Virginia  Code 
of  1904,  under  which  it  is  claimed  the  limita- 
tion upon  the  right  of  action  has  been  all  the 
time  suspended,  by  reason  of  the  uninterrupt- 
ed absence  of  the  defendant  from  the  state 
of  North  Carolina  since  the  grievance  com- 
plained of  was  committed. 

It  is  not  necessary  to  decide  whether  or 
not  the  saving  statute  mentioned  has  any  ap- 
plication to  the  case  at  bar,  for  the  reason 
that  no  such  statute  lias  been  alleged  in  the 
declaration,  and  therefore  cannot  be  consid- 
ered. 

There  Is  no  error  in  the  Judgment  com- 
plained of,  and  it  must  be  affirmed. 


HESS  V.  HESS. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 
10,  1908.) 

1.  Appeal  awd  Ebbor— Tiire  fob  Appeai/— In- 

TKBLOOtJTOBT  DECBEE  —  ACCOUNTINQ  —  DlS- 
▲IXOWANOE   of   Cl.AIlf. 

A  decree,  disallowing  the  claim  of  the  com- 
mittee of  certain  incompetents  for  their  sufiport, 
in  a  suit  to  compel  the  committee  to  account  and 
for  a  partition,  was  an  interlocutory  decree, 
from  which  such  committee  was  not  bound  to 
appeal  until  within  a  year  after  the  final  decree 
had  been  rendered,  thouKh  he  was  authorized,  at 
his  election,  by  Code  1904,  S  3454,  to  appeal 
from  such  interlocutory  decree  within  a  year 
from  the  rendition  thereof. 

2.  Insane  Pebsons  —  CoianmsE  —  Saus  of 
Real  Estate— Wills. 

Testatrix  gave  her  property,  con^iisting 
largely  of  real  estate,  to  her  six  idiot  children, 
in  fee.  She  expressed  a  desire  that  defendant 
should  act  as  their  guardian  and  i^ee  that  they 
were  taken  care  of,  and  authorized  him  to  ap- 
ply the  proceeds  of  the  property  to  their  benefit 
Held,  that  defendant,  on  being  appointed  com- 
mittee of  such  insane  persons,  was  not  authoriz- 
ed by  the  will  to  appropriate  any  part  of  the 
corpus  of  the  estate,  in  addition  to  its  issues  and 
profits,  to  their  support 

3.  Same— AcoouNTiNO. 

Where,  In  a  suit  to  compel  the  committee  of 
certain  incompetents  to  account,  he  did  not  claim 
an  allowance  of  more  than  $600  for  mainte- 
nance, it  was  error  to  allow  him  for  their  mainte- 
nance for  3  years  $1,991.35.  which  was  more 
than  their  property  was  worth. 

4.  Saue  —  Corpus  of  Estate  —  Chaboe  fob 
^Iaini^nance. 

Code  1904,  §  2604.  provides  that  no  dis- 
bursements shall  be  allowed  to  any  guardian, 
where  the  deed  or  will  under  which  the  estate  is 
derived  does  not  authorize  it,  beyond  the  nnnual 
income  of  the  ward's  estate.  Section  2605,  pro- 
viding for  the  disbursement  of  personal  estate, 
declares  that  neither  the  ward  personally  nor 
his  real  estate  shall  be  liable  for  such  disburse- 
ments.   Held,  that  the  committee  of  certain  In- 
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competentB,  in  the  absence  of  authority  of  tb^ 
court  previously  obtained,  was  not  entitled  to 
charge  disbuisements  in  the  support  of  his  wards 
against  their  interest  in  real  estate,  nor  was  he 
entitled,  after  the  death  of  two  of  them,  to  reim- 
bursement out  of  their  share  of  such  real  estate 
for  such  disbursements. 

Appeal  trom  Circuit  Court,  Russell  County. 

Bill  by  William  L.  Hess  against  James  H. 
Hess,  as  guardian  and  committee  of  certain 
Incompetents,  for  a  settlement  of  bis  ac- 
counts. From  a  decree  sustaining  exceptions 
to  the  account,  James  H.  Hess  appeals.  Af- 
firmed. 

Ayers  &  Smlthdeal  and  J.  C.  Gent,  for  ap- 
pellant   Finney  &  Gilmer,  for  appellee. 

HARRISON,  3.  The  record  shows  that 
Susan  Ann  Hess  died  In  the  year  1900, 
leaving  a  will,  which  was  admitted  to  pro- 
bate In  August,  1902,  and  leaving  surviving 
her  eight  children,  six  of  whom  were  idiots. 
By  her  will  the  testatrix  gave  all  of  her 
property,  real  and  personal,  to  these  six 
unfortunate  children,  whom  she  describes 
as  persons  of  feeble-  mind,  and  unable  to 
take  care  of  their  property.  The  will  then 
appoints  James  H.  Hess,  one  of  her  two  sane 
sons,  as  guardian,  "to  see  that  tbe  children 
are  taken  care  of,  and  to  apply  the  proceeds 
of  the  property  to  tbelr  benefit,  and  to  keep 
them  In  order." 

James  H.  Hess,  the  guardian  thus  desig- 
nated, upon  the  death  of  his  mother,  assumed 
control  of  the  property  and  the  care  and  su- 
pervision of  his  six  feeble-minded  brothers 
and  sisters,  but  did  not  formally  qualify  un- 
til November,  1903,  at  which  time  two  of  the 
number  had  died,  and  bis  qualification  was 
as  committee  for  the  remaining  four. 

The  bill  In  this  case  was  filed  by  William 
Ij.  Hess,  the  other  sane  brother,  charging 
James  H.  Hess,  the  guardian  and  committee, 
with  neglect  of  duty,  abuse  of  his  trust,  and 
committing  waste  on  the  land  of  his  cestui 
que  trust  The  bill  then  alleges  the  death 
of  two  of  the  Idiots  without  issue,  calls  upon 
their  guardian  for  a  settlement  of  his  ac- 
counts, and  prays  for  a  partition  of  the  real 
estate  among  those  entitled  thereto. 

James  H.  Hess  filed  his  answer  to  this  bill, 
denying  Its  allegations  of  neglect,  waste,  or 
any  other  violation  of  his  trust  He  avers 
his  willingness  to  have  the  lands  partition- 
ed and  assigned  to  the  parties  entitled  there- 
to, and  asks  that  In  such  partition  the  Inter- 
ests of  the  two  decedents  be  allotted  to  him, 
provided  he  can  show  that  he  has  fully  paid 
for  same,  by  exhausting  such  Interests  In 
disbursements  made  by  him  for  their  benefit 
The  respondent  then  states  "that  nix>n  a 
fair  settlement  of  his  actings  and  doings  as 
guardian  and  committee.  It  will  be  found 
that  the  estate  of  his  brothers  and  sisters 
is  indebted  to  him,  at  least  in  the  sum  of 


The  answer  does  not  ask  tbat  It  be  treat- 
ed as  a  cross-bill,  makes  no  parties  thereto, 


and  does  not  ask  that  the  $600,  which  re 
spondent  claims  would  be  due  him  upon  » 
settlement  with  his  six  wards,  be  allowed 
him  in  this  case.  It  appears  that  the  appel- 
lant had  made  no  annual  settlement  of  his 
accounts. 

A  commissioner,  to  whom  the  cause  was 
referred  to  take  certain  accounts,  reported 
that  James  H.  Hess,  the  acting  guardian  and 
committee,  was  entitled  to  a  total  of  $1,991.- 
35  for  the  support  of  his  six  wards.  This  ag- 
gregate is  Inadvertently  stated  In  the  report 
and  the  decree  to  be  $1,642.08.  The  decree 
appealed  from  sustains  exceptions  taken  to 
this  report,  denying  the  right  of  appellant  to 
the  allowance  made  in  his  favor  for  the  sup- 
port of  his  cestui  que  trust  and  appoints 
commissioners  to  partition  the  land  la  ac- 
cordance with  the  prayer  of  the  bill. 

The  report  of  the  commissioner  shows  tbat 
the  testatrix  left  personal  property  of  the 
value  of  only  $55.60,  and  a  tract  of  land  con- 
talnlng  184  acres.  The  evidence  shows  that 
this  land  is  poor,  and  capable  of  furnishing 
a  very  Inadequate  support  to  six  persons 
The  evidence  further  shows  that  these  un- 
fortunate people  have  lived  on  this  land  In 
great  poverty  and  wretched  discomfort  It 
further  appears  that  the  appellant  who  was 
a  poor  man  with  a  family,  contributed  oc- 
casionally. In  a  small  way,  to  the  help  of  his 
wards,  and  that  they  worked  at  times  for 
the  appellant,  who  lived  on  a  small  place 
near  to  them. 

A  preliminary  question  Is  raised  by  the 
appellee,  who  contends  that  the  decree  ap- 
pealed from  was  final  as  to  the  right  of  ap- 
pellant to  the  allowance  ascertained  by  the 
commissioner,  and  that  no  appeal  will  lie 
therefrom  after  one  year  from  May  12,  1906. 
the  date  of  the  decree  disallowing  such  claim. 

This  contention  is  without  merit.  Con- 
ceding that  the  decree  was  such  as  the  ap- 
pellant had  the  right  to  appeal  from,  he 
was  not  obliged  to  appeal,  because  It  was 
an  Interlocutory  decree.  By  virtue  of  sec- 
tion 8454  of  the  Code  of  19CH  a  party  is 
given  the  right  to  appeal  from  certain  in- 
terlocutory decrees  if  he  desires  to  do  so. 
He  Is,  however,  not  bound  to  appeal  from 
such  decrees  at  the  time  they  are  rendered, 
but  may  do  so  at  any  time  within  a  year 
after  a  final  decree  bas  been  rendered  in 
the  cause,  provided  all  the  other  requisites 
for  an  appeal  exist  Southern  Ry.  Co.  v. 
Glenn's  Adm'r,  98  Ya.  309,  36  S.  E.  395. 

The  first  contention  of  appellant  is  that 
under  the  will  of  Susan  Ann  Hess  he  was 
authorized  to  use.  If  necessary,  the  corpus 
of  the  real  estate  devised  to  her  feeble-mind- 
ed children  for  the  purpose  of  taking  care 
of  them;  that  the  language  "see  tbat  the 
children  are  taken  care  of,  and  to  apply 
the  proceeds  of  the  property  to  their  bene- 
fit" authorized  him  to  sell  or  charge  both 
the  real  and  personal  property  In  order  to 
take  care  of  the  devisees. 

This  position  Is  not  tenable.    The  testatrix 
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gives  her  estate  to  her  six  Idiot  ditldren  in 
fee.  She  expressed  a  desire  that  the  ap- 
pellant act  as  their  guardian  and  see  that 
tbey  were  taken  care  of.  She  vested  no  ex- 
press power  In  the  snexeated  gnardian  to  sell 
or  dispose  of  the  real  estate  left  to  her  chil- 
dren, and  U  there  could  be  an  Implied  pow- 
er. In  a  committee,  or  guardian,  to  sell 
the  wards'  real  estate  (as  to  which  we  ex- 
press no  opinion),  we  are  satisfied  that  no 
such  Implied  power  can  be  gathered  from 
the  language  employed.  In  speaking  of  the 
proceeds  of  their  property  being  applied  to 
their  benefit,  she  plainly  had  reference  to 
the  personal  property  and  the  issues  and 
profits  of  the  real  estate.  If  the  Intention 
of  the  testatrix  was  as  contended  by  appel- 
lant, the  entire  estate,  according  to  the  value 
thereof  shown  by  the  record,  would  be  In- 
sofflcient  to  support  the  objects  of  her  bounty 
for  three  years,  at  the  rate  of  maintenance 
allowed  appellant  by  the  commissioner. 

We  are  of  opinion  that  the  allowance  for 
maintenance  ascertained  by  the  commission- 
er was  not  Justified  by  the  evidence.  In  his 
answer  to  the  bill  appellant  did  not  claim 
that  there  would  be  due  him  on  settlement 
more  than  |600,  and  yet  the  commissioner 
finds  that  there  Is  due  blm-in  three  years, 
f0r  the  maintenance  of  these  wards,  an  ag- 
gr^ate  of  $1,991.35,  far  more  than  their 
borne  is  shown  to  be  worth. 

Apart  from  these  considerations,  however, 
the  circuit  court  was  plainly  right  in  sus- 
taining the  exceptions  to  the  commissioner's 
report,  upon  the  ground  that  appellant  bad 
no  power  to  charge  the  corpus  of  his  wards' 
real  estate  with  their  maintenance. 

Section  2804  of  the  Code  of  1904  provides 
that  "no  disbursements  shall  be  allowed  to 
any  gnardian,  where  the  deed  or  will  under 
which  the  estate  Is  derived  does  not  au- 
thorize It,  beyond  the  annual  Income  of  the 
ward's  estate,"  except  In  case  of  certain  ex- 
ceptions, which  do  not  arise  here. 

Section  2605,  after  dealing  with  the  dls- 
bnrsement  of  personal  estate,  says :  "•  •  • 
But  neither  the  ward  personally,  nor  his  real 
estate,  shall  be  liable  for  such  disburse- 
ments." 

A  like  rule  prevails  with  respect  to  the 
sale  of  lands  under  the  control  of  the  com- 
mittee of  an  insane  person.  Code  1904,  SS 
1702,  1703. 

These  are  salutary  provisions  for  the  pro- 
tection of  the  real  estate  of  those  under  dis- 
ability, and  th^'  cannot  be  violated  with 
Impunity.  The  strict  observance  of  these 
statutes  Is  regarded  of  such  importance  that 
this  court  has  repeatedly  declined  to  ratify 
sales,  or  any  other  disposition,  made  of  a 
ward's  real  estate  by  the  guardian  witliout 
the  authority  of  the  court  previously  obtain- 
ed. The  Jurisdiction  of  the  circuit  courts  to 
a::thorize  the  application  of  the  proceeds  of  the 
corpus  of  infants'  real  estate  to  their  main- 
triauce  is  altogether  statutory,  and  accord- 
in;  to  the  statute  (which,  as  this  court  has 


said,  must  be  strictly  construed),  such  au- 
thority must  be  given,  if  at  all,  before  and 
not  after  the  expenditure  has  been  made. 
Rlnker  t.  Strelt,  83  Orat.  663;  Gayle  v. 
Hayes'  Adm'r,  79  Va.  S42;  Whitehead  v. 
Bradley,  87  Va.  676,  13  S.  B.  195;  Harkrader 
T.  Bonham,  88  Va.  247,  16  S.  B.  159. 

Appellant  further  contends  that,  even 
though  it  be  held  that  he  is  not  entitled  to 
charge  the  real  estate  of  his  wards,  during 
their  lifetime,  with  disbursements  made  by 
him  on  account  of  their  support,  he  is  en- 
titled to  the  satisfaction  of  bis  claim  for  the 
support  of  his  two  deceased  wards  out  of 
their  interest  in  the  real  estate  left  by  their 
mother. 

The  statute,  which  must  be  strictly  con- 
strued, expressly  provides  that  the  wards' 
real  estate  shall  not  be  liable  for  such  dis- 
bursements. Under  this  statute  disburse- 
ments made  by  the  guardian,  without  the 
authority  of  the  court  previously  obtained, 
while  permitted  to  be  paid  out  of  personalty, 
are  practically  declared  to  be  no  debt  or 
valid  demand  against  the  ward  or  his  rest 
estate.  The  wise  purpose  of  this  statute  is 
to  protect  and  preserve  the  real  property  of 
those  under  disability.  The  statute  Is  con- 
trolling in  this  case,  and  leaves  no  room 
for  the  contention  that  a  guardian  can,  after 
his  ward  is  dead,  charge  his  real  estate  with 
a  claim  that  was  invalid  as  against  such 
real  estate  while  the  ward  was  living.  The 
death  of  the  ward  cannot  cause  a  claim  that 
has  no  vitality  to  spring  Into  life  and  become 
an  enforceable  charge  upon  real  estate  which 
the  statute  expressly  says  shall  not  be  lia- 
ble for  such  demand.  See  Gayle  v.  Hayes' 
Adm'r,  supra;  Garrett,  Ex'r,  v.  Oarr,  etc., 
1  Rob.  208,  222.  The  object  of  the  statute 
would  be  in  large  measure  frustrated  If 
the  contention  under  consideration  were  to 
prevail. 

Upon  the  whole  case,  we  find  no  error  in 
the  decree  appealed  from,  and  it  Is  affirmed. 

Affirmed. 


STEINMAN  V.  JESSEE  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
10,  1908.) 

1.  Mines  and  Minerals  —  Title  —  Advebbk 
Possession— Bill— Laches. 

Where,  in  a  suit  to  quiet  title  to  certain 
mineral  rights  id  vacant  land,  complainant  al- 
leged that  though  more  than  21  years  had  elaps- 
ed since  the  cause  of  action  accrued,  he  had  no 
knowledge  that  defendant,  the  owner  of  the 
surface,  was  einiming  any  iuterest  in  the  min- 
erals until  within  a  year  before  the  institution 
of  the  suit;  that  as  soon  as  plaintiff  purchased 
the  minerals,  he  bad  the  same  placed  on  the  Und 
books  of  the  county  for  taxation,  and  had  con- 
tinuously paid  taxes  thereon;  that  he  had  oc- 
caiiionally  visited  the  land,  and  seeing  that  there 
was  no  actual  adverse  possession,  and  not  learn- 
ing of  any  adverse  claims,  had  relied  on  the  cove- 
nant of  general  warranty  in  his  deed  for  the 
perfection  of  his  title — complainant  was  not  re- 
quired to  plead  further  excuse  for  delay. 
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2.  PbOCESS  —  FlTBLIOAnON  —  C6NSTBUCnVK 

Sbbtick. 

A  notice  by  publication  is  constractive  serv- 
ice only,  and  the  order  of  publication,  as  well  as 
the  statute  authorizing  it  on  prescribed  condi- 
tions, must  be  strictly  construed,  in  order  to 
bind  the  party  so  served. 

3.  Names— Idem  Sonars. 

The  doctrine  of  idem  sonans  is  unavailable 
to  care  variations  in  the  spelling  of  a  name,  un- 
less the  combination  of  letters  and  syllables  pro- 
duce the  same  sound  as  the  true  name. 

4.  Same— Publication   of  Notice. 

Complainant,  whose  name  was  "A.  J.  Stein- 
man,"  was  sought  to  be  made  a  party  to  a  suit 
bv  publicatiMt  of  notice,  in  the  caption  of  which 
Ills  name  was  sp^ed  "Stainmau,"  while  in  the 
w«ming  part  of  the  publication  it  was  spelled 
"Stinman";  the  initials  being  correct.  Held, 
that  such  names  were  not  idem  sonans,  and  that 
the  publication  was  insufficient  to  charge  com- 
plainant as  a  party  to  the  suit 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Names,  S8  13,  14.] 

5.  Tkusts— CoNSTBtrcnvE  Trusts. 

Complainant  having  purchased  certain  min- 
eral rights  in  the  land  in  controversy  from  the 
equitable  owner,  defendant  purchased  the  sur- 
face of  the  land,  subject  to  complainant's  prior 
eqnitable  rights,  with  full  knowledge  thereof, 
and  agreed  to  pay  ott  and  discharge  the  debts 
due  by  such  equitable  owner  to  the  C.  estate, 
the  owner  of  the  title.  In  a  suit  by  the  latter 
for  specific  performance,  defendant  received 
from  a  comm&sioner  a  deed  to  the  entire  land, 
without  being  compelled  to  pay  either  more  or 
less  than  he  had  agreed  to  pay  in  accordance 
with  his  contract  of  purchase  from  such  equita- 
ble owner.  Held  that,  while  such  conveyance 
carried  the  legal  title  to  defendant,  he  thereby 
became  a  trustee  thereof  for  complainant's  ben- 
efit, to  the  extent  of  his  interest. 

6.  Mines  and  MinebaI/S  —  Title  —  Adtebsb 
Possession— Laches— Bight  to  Raise. 

Where  defendant  acquired  the  whole  title 
to  certain  land  by  means  of  a  commissioner's 
deed,  with  knowledge  of  complainant's  prior 
equitable  rights  to  the  minerals  under  a  prior 
transfer  from  defendant's  original  vendor,  with- 
out paying  either  more  or  less  than  he  was  re- 
quired by  nis  original  contract  to  pay,  he  could 
not  set  up  the  defense  of  laches  to  complainant's 
claim  to  the  minerals,  unless  complainant  had 
slept  on  his  rights  for  an  unreasonable  time, 
with  knowledge  that  defendant  was  claiming 
title  to  both  the  surface  of  the  land  and  its  un- 
derlying minerals. 

7.  Same. 

Where  complainant,  having  a  prior  right  to 
underlying  minerals  in  certain  land,  took  no 
steps  to  enforce  the  same  for  more  than  21  years 
after  defendant  had  acquired  title  under  a  com- 
missioner's deed  to  the  entire  property,  but  com- 
plainant had  no  knowledge,  until  within  a  year 
prior  to  suit  brought,  that  defendant  was  mak- 
ing any  claim  to  the  minerals,  or  that  any  one 
else  was  denying  complainant's  right  thereto, 
and  complainant  s  delay  had  not  changed  the 
status  of  the  parties  so  as  to  make  it  inequitable 
to  grant  complainant  relief,  his  right  thereto 
was  not  barred  by  laches. 

Appeal  from  Circuit  Oourt,  Wise  County. 

Suit  by  A.  J.  Steinman  against  Martin  V. 
Jessee  and  another.  From  a  Judgment  dis- 
missing the  bill  oa  demurrer,  complainant 
appeals.    Reversed. 

Irvine  &  Morlson,  tor  appellant  Ayers  & 
Fulton,  tor  appellees. 

CARDWBLiIi,  J.  This  appeal  brings  under 
review  a  decree  of  the  circuit  court  of  Wise 


comity,  sustaining  a  demurrer  to  and  dismiss- 
ing a  bin,  as  amended,  filed  by  appellant 
against  appellees,  the  object  of  wblcli  was 
to  quiet  the  title  claimed  by  appellant  to  the 
minerals  in,  under,  and  upon  a  certain  tract 
of  land,  and  to  extract  from  appellee,  M.  V. 
Jessee,  the  legal  title  to  said  minerals  and 
the  mining  interests  therein. 

The  facts  alleged  In  the  bill  are  substan- 
tially as  follows:  By  deed  dated  December 
21,  1874,  A.  D.  Parsons  sold  and  ccmveyed 
to  appellant  and  one  J.  D.  Price  the  minerals 
and  certain  mining  rights  In,  under,  and  up- 
on two  tracts  of  land  situated  in  the  county 
of  Wise,  Va.,  c<mtalnlng,  respectively,  206 
and  80  acres.  A  few  days  thereafter  Price 
sold  and  conveyed  to  appellant  his  Interest 
In  said  minerals,  and  appellant  has  claimed 
to  own  the  same  ever  since,  paying  the  an- 
nual taxes  thereon.  Parsons  held  only  the 
equitable  title  to  these  parcels  of  land,  and 
this  was  In  the  form  of  a  title  bond  from 
one  Dale  Carter,  the  holder  of  the  legal  ti- 
tle, dated  March  31.  1878.  Carter  died  with- 
out having  conveyed  the  land,  and  suit  was 
brought  In  the  circuit  court  of  Wise  county 
by  his  administrator,  against  Parsons  and 
others,  for  the  purpose  of  q)eciflcally  per- 
forming the  said  contract  of  sale,  some  of 
the  heirs  at  law  of  Garter  being  non  sul  Juris. 
In  the  meantime,  and  after  the  sale  of  the 
minerals  to  appellant,  Parsons  had  sold  the 
surface  of  said  lands,  but  not  the  minerals, 
to  other  parties  In  separate  parcels,  and  these 
subpurchasers  agreed  that  as  a  part  of  the 
consideration  for  their  respective  purchases 
they  would  pay  off  and  discharge  In  full  their 
proportional  part  of  the  balance  due  from 
their  grantor  to  Dale  Carter's  estate..  There- 
after, a  part  of  the  surface  of  said  lands 
was  bought  by  Martin  V.  Jessee  (appellee 
here),  and  as  a  part  of  the  consideration  for 
this  sale  Jessee  undertook  and  agreed  to 
pay  to  Dale  Carter's  estate  the  same  propor- 
tion of  the  original  purchase  money  which 
his  vendor  had  agreed  to  pay,  and  which 
agreement  on  the  part  of  Jessee  bound  him 
to  pay,  not  only  the  principal  sum,  but  Inter- 
est and  costs  of  the  proceeding  necessary  to 
enforce  the  original  contract. 

The  suit  of  Carter's  Adm'r  v.  A.  D.  Par- 
sons et  al.  proceeded  to  the  point  where  R 
M.  Fulton,  as  a  special  commissioner,  was 
directed  to  sell  the  lands,  according  to  the 
several  subdivisions,  unless  the  remainder 
of  the  purchase  money  due  Carter's  estate 
was  paid;  and  all  this  remainder  was  paid 
by  the  respective  parties,  except  the  costs, 
whereupon  Fulton,  as  commissioner,  sold  the 
respective  Interests  of  these  parties  for  the 
purpose  of  paying  these  costs.  At  this  sale 
Jessee  (appellee)  himself  became  the  purchau- 
&t  of  his  part  of  the  land  for  $17.48^  this  part 
being  105  acres  of  the  surface,  and  Fulton 
executed  to  Jessee  a  deed  for  the  same,  but 
in  this  deed  there  was  no  reservation  of  the 
minerals,  the  deed  in  form  being  a  deed  for 
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tbe  fee  In  the  property;  bat  tbe  real  trans- 
action, as  claimed  In  the  bill  bere,  was  a 
sale  of  tbe  surface  only,  or  ratber  It  Is  claim- 
ed that  the  ^ect  Is  the  same  as  If  there  had 
been  no  snch  sale  of  the  property,  as  Jessee 
and  the  other  parties,  purchasing  tbelr  re- 
spective interests  in  the  surface  of  tbe  land, 
merely  paid  the  sums  which  they  bad  agreed 
to  pay. 

Appellant  was  made  a  party  to  tbe  bill  In 
the  said  suit  of  Carter's  Adm'r  t.  A.  D. 
Parsons  et  al.,  bnt  he  was  proceeded  against 
only  by  order  of  publication,  the  notice  of 
which,  as  published,  giring  bis  name  as  "A. 
J.  Stalnmau,"  and  nowhere  in  the  publica- 
tion was  his  name  correctly  given.  Appellant 
was  at  that  time,  and  has  at  all  times  since 
his  purchase  from  Parsons  in  1874,  been  a 
resident  of  tbe  state  of  Pennsylvania. 

Appellee  Jessee,  having  obtained  bis  com- 
missioner's deed  in  tbe  cause  of  Carter's 
Adm'r  y.  Parsons  et  al.,  took  possession  of 
tbe  sorface  of  the  105-acre  parcel  of  land, 
and  has  owned,  occiq>led,  and  used  it  from 
that  time  to  tbe  bringing  of  this  suit;  but, 
according  to  the  facts  stated  in  the  bill,  he 
set  up  no  claim  whatever  to  tbe  underlying 
minerals,  or  the  right  to  mine  tbe  same,  until 
a  short  while  before  this  suit  was  brought. 
It  Is  further  alleged  that  appellant  did  not 
know  that  appellee  Jessee  was  claiming  said 
minerals  until  within  one  year  before  the 
institution  of  this  suit;  that  no  actual  pos- 
session has  ever  been  had  of  these  minerals, 
as  tbey  are  now,  and  have  at  all  times  been, 
remote  from  railroad  development,  so  that 
it  has  not  been  practicable  to  mine  them ; 
tbat.  as  soon  as  appellant  bad  purchased  this 
tract  of  minerals,  be  caused  the  same  to  be 
placed  on  tbe  land  books  of  Wise  county  for 
assessment  for  taxes,  and  tbey  have  at  all 
times  since  been  regularly  assessed  to  him, 
and  he  has  paid  the  taxes  thereon;  tbat  be 
(appellant)  has  made  open  and  notorious 
claim  to  said  minerals  and  the  right  to  mine 
the  same  during  all  these  years,  and  received 
no  information  or  notice  of  any  kind  tbat  his 
rights  thereto  were  disputed,  and  had  no  ac- 
tual knowledge  of  the  existence  of  the  cause 
of  Garter's  Adm'r  v.  Parsons  et  al.,  institut- 
ed in  1883,  until  a  short  time  prior  to  the 
Institution  of  this  suit;  that  appellant  oc- 
casionally came  to  Virginia  during  that  pe- 
riod, looking  over  his  lands,  of  which  be  had 
a  large  quantity  in  the  counties  of  Wise  and 
Dickenson,  Including  the  tract  in  controversy 
bere,  and  seeing  tbat  there  was  no  actual 
adverse  possession  thereof,  and,  not  learning 
of  any  adverse  claimp  thereto,  he  relied,  as 
be  was  advised  be  bad  a  right  to  rely,  upon 
tbe  covenant  of  general  warranty  in  his  deed 
from  Parsons  for  the  perfection  of  his  title. 
Both  Parsons  and  appellee  Jessee,  It  Is  al- 
leged, lived  and  still  live  in  the  Immediate 
neighborhood  of  this  tract  of  minerals,  and 
it  Is  charged  that  tbe  claim  set  up  by  Jessee 
to  them  Is,  In  view  of  tbe  facts  known  to  blm, 
fraudulent,  etc. 


The  first  groimd  of  demurrer,  viz.,  that  the 
bill  does  not  account  for  tbe  delay  in  bring- 
ing this  suit,  and  sets  up  no  excuse  therefor, 
la  without  merit  Facts  are  set  out  in  the 
bill  to  show  that  appellant  had  no  reason  for 
bringing  this  suit  until  a  short  while  before 
it  was  brought,  and  upon  these  facts  (admit- 
ted to  be  true  by  tbe  demurrer)  it  was  not 
Incumbent  on  blm  to  set  up  any  further  ex- 
cuse for  not  sooner  taking  action  to  protect 
his  rights. 

As  a  second  ground  of  demurrer  it  is  said, 
substantially  as  in  tbe  first,  tbat  the  bill  on 
its  face  shows  tbat  all  of  appellant's  pre- 
tended rights  are  barred  by  laches  and  tbe 
statute  of  limitations.  This  ground  of  de- 
murrer, mainly  relied  on  by  appellee  Jessee, 
proceeds  upon  the  theory  of  tbe  third  ground 
stated,  vis.,  "that  the  bill  shows  on  Its  face 
tbat  complainant  (appellant)  was  a  party  de- 
fendant to  the  suit  of  Carter's  Adm'r  v.  A.  D. 
Parsons  et  al.,  and  was  regularly  proceeded 
against  as  such.  His  only  remedy,  therefore, 
was  by  petition  Into  tbat  suit  within  tbe 
time  prescribed  by  the  statute,  which  time 
having  elapsed,  complainant  is  forever  pre- 
cluded by  the  said  proceedings."  In  other 
words,  more  than  21  years  having  elapsed 
since  the  deed  from  Fulton,  commissioner, 
to  appellee  Jessee,  in  1885,  at  which  time  ap- 
pellant's right  of  action  accrued,  he  is  now 
barred  from  bringing  this  suit  by  reason  of 
bis  long  delay. 

In  no  view  of  tbe  case  made  by  the  bill 
can  this  contention  be  sustained.  If  appel- 
lant were  In  fact  a  party  to  the  suit  of  Car- 
ter's Adm'r  V.  Parsons  et  al.,  the  decrees  in 
that  case,  of  course,  bind  him,  and  tbe 
grounds  of  demurrer  relied  on  by  appellee 
Jessee  would  be  attended  with  much  force ; 
but,  in  order  to  bind  appellant  by  those  de- 
crees, the  proceeding  against  him  by  publica- 
tion must  have  been  strictly  in  compliance 
with  tbe  statute  authorizing  notice  to  a  i»ar- 
ty  to  a  pending  suit  by  publication.  Such  a 
notice  is  constructive  only,  and  tbe  order  of 
publication,  as  well  as  the  statute  authorizing 
it  on  prescribed  conditions,  is  to  be  strictly 
construed ;  otherwise  a  party's  rights  cannot 
be  taken  from  him  without  a  day  in  court 

Unquestionably  tbe  doctrine  of  Idem  sonans 
may  be  Invoked  to  cure  Immaterial  variations 
in  the  spelling  of  a  name,  but  the  authorities 
agree  that  the  combination  of  letters  and 
syllables  must  produce  tbe  same  sound  as  the 
true  name.  To  apply  the  doctrine  to  this 
case,  where  in  the  caption  to  the  order  of 
publication  the  name  is  spelled  "Stalnmau," 
which  is  the  notice,  while  in  that  part  of  tbe 
publication  regarded  as  the  warning  the 
name  is  spelled  "Stlnman,"  and  hold  that  ap- 
pellant should  have  understood  that  Stein- 
man  was  meant  would  be  not  only  to  carry 
the  doctrine  beyond  any  authority  cited,  or 
that  we  have  been  able  to  find,  but  beyond 
sound  reasoning.  That  the  Initials  of  tbe 
Christian  name  of  tbe  party  for  whom  the 
notice  is  Intended  are  correctly  printed  is 


Digitized  by 


Google 


278 


62  SOUTHEASalBRN  BEPORTEE. 


(Oa. 


of  no  Importance,  except  as  a  matter  of  sec- 
ondary consideration,  since  the  attention  of 
one  reading  tbe  notice,  perchance,  it  might 
be,  would  not  be  attracted  by  the  Initials  of 
the  Christian  name,  but  by  the  snmame,  far 
less  commonly  in  use,  in  the  great  majority 
of  cases,  than  the  initials  of  a  Christian 
name. 

If,  however,  appellant  could  be  considered 
as  properly  a  party  to  the  cause  of  Carter's 
Adm'r  V.  Parsons  et  al.,  and  therefore  bound 
by  the  decrees  therein,  still  the  question 
would  remain  whether  or  not  the  effect  of 
that  suit  merely  transferred  to  appellee  Jes- 
see  tbe  title,  legal  and  equitable,  to  tbe  min- 
erals which  are  the  subject  of  the  controversy 
we  are  dealing  with.  Conceding  that  this 
was  the  effect  to  be  given  the  proceedings  in 
that  cause,  could  appellee  Jessee  retain  the 
equitable  title  to  these  minerals  when  he 
had  never  acquired  the  same  or  paM  any  con- 
sideration therefor?  He,  according  to  the 
allegations  of  tbe  bill,  purchased  the  land 
subject  to  appellant's  prior  equitable  rights, 
with  full  knowledge  of  these  rights,  and 
agreed  to  pay  off  and  discharge  the  debts  due 
Carter's  estate,  the  effect  of  which  agreement, 
when  carried  out  by  him,  would  have  saved 
appellant  and  bis  predecessors  In  title  harm- 
less. What  was  really  done.  If  the  allega- 
tions of  the  bill  of  appellant  be  true,  was  that 
appellee  Jessee  paid  Fulton,  commissioner,  no 
more  nor  less  than  be  was  obligated  to  pay 
In  accordance  with  his  contract  with  Parsons ; 
therefore  tbe  sale  of  the  land  to  him  by  the 
court's  commissioner  was  a  mere  formality 
and  a  useless  one,  and  in  fact,  so  far  as  ap- 
pellee Jessee  is  concerned,  It  was  to  all  in- 
tent and  purpose  a  fraud  upon  the  rights  of 
appellant  and  his  predecessors  in  title.  Un- 
der these  circumstances,  while  tbe  conveyance 
carried  the  legal  title  to  Jessee,  he  thereby 
became  a  trustee,  holding  this  legal  title  for 
the  benefit  of  appellant,  when  his  bill  was 
filed  In  this  cause,  and  could  not  be  beard  to 
set  up  against  appellant  tbe  defense  of  laches, 
unless  appellant  had  slept  upon  his  rights  for 
an  unreasonable  time,  after  knowledge  that 
Jessee  was  claiming  title  to  both  the  surface 
of  the  land  and  its  underlying  minerals. 

Tbe  allegations  of  the  bill  show,  as  stated 
already,  that  appellant  had  no  knowledge  of 
the  facts  upon  which  appellee,  Jessee,  rests 
bis  claim  of  right  to  these  minerals  until 
within  about  a  year  before  the  bill  was  filed ; 
and,  taking  as  true,  upon  demurrer,  all  the 
facts  alleged  and  well  pleaded,  as  Is  the  es- 
tablished rule,  there  has  been  neither  unrea- 
sonable delay  In  bringing  this  suit,  nor  change 
in  the  status  of  the  parties,  which  would 
make  it  inequitable  to  grant  the  relief  pray- 
ed. These  allegations  plainly  excuse  appel- 
lant for  not  having  sooner  brought  bis  suit 
to  protect  his  rights  In  and  to  tbe  minerals 
in  question,  for  it  is  made  to  appear,  not  on- 
ly that  he  did  not  know  of  appellee  Jessee 
setting  up  any  claim  to  them,  but  that  prior 
to  one  year  next  preceding  the  Institution  of 


blB  suit,  he  (appellant)  had  no  knowledge  of 
any  fact  which  was  Bufl3cient  to  put  blm  ou 
laqulry  as  to  whether  appellee  Jessee  or  any 
one  else  was  denying  his  right  thereto.  Un- 
der these  circumstances  laches  is  not  Imputa- 
ble to  appellant.  18  Am.  &  Eng.  Enc.  L.  9&- 
101,  113,  114;  Eubank  v.  Barnes,  93  Va.  153, 
24  S.  E.  908:  Bell  v.  Wood,  94  Va.  677,  27  S. 
E.  504;  Jameson  v.  Rlxey,  94  Va.  342,  26  S. 
E.  881,  6t  Am.  St.  Rep.  726;  GIsh's  Ex'r  v. 
Jamison,  96  Va.  312,  31  S.  E.  521. 

A  case  directly  in  point  Is  Moorman  v.  Ar- 
thur, 90  Va.  455,  18  S.  E.  869.  See,  also,  the 
authorities  there  cited. 

No  fixed  rule  has  been,  or  can  be,  laid  down 
as  to  when  a  court  of  equity  wUl  or  will  not 
enforce  a  right,  where  there  has  been  laches 
In  asserting  the  right,  but  the  authorities 
agree  that  the  question  must  be  determined 
upon  the  facts  of  each  particular  case. 

In  tbe  case  at  bar  the  bill  shows  that  the 
transactions  involved  are  few  and  simple, 
and  are  almost  entirely  matters  of  record. 
The  principal,  if  not  the  only,  actors  in  tbe 
matter  were  appellant  and  appellees,  Jessee 
and  A.  D.  Parsons,  all  of  whom  are  living  and 
capable  of  testifying,  and  all  the  records  are 
in  existence  for  use  in  ascertaining  the  real 
facts  touching  the  controversy. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  circuit  court  erred  In  sustaining 
the  demurrer  to  the  bill,  and  therefore  the 
decree  appealed  from  will  be  reversed  and  an- 
nulled, and  tbe  cause  remanded,  to  be  further 
proceeded  in  to  a  hearing  upon  Its  merits. 

Reversed. 


MANSON  V.  CITY  OF  COIXEOE  PARK 

et  al. 

(Supreme  Court  of  Georgia.     Aug.  19,   190a) 

1.  STATUOTSS— TlTLB— Scopic, 

-.^«„^*  £•=*  approved  August  7,  1906  (Acts 
1906,  p.  121),  entitied  "An  act  to  provide  for  the 
change  of  county  lines  lyin^  witibin  the  limits 
of  incorporated  towna  and  cities,  and  for  other 
purposeB,"  Is  not  unconstitutional  as  referring 
to  more  than  one  subject-matter  in  its  title,  nor 
as  containing  matter  in  the  act  itself  different 
from  that  expressed  in  its  title. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Die 
vol.  44,  Statutes,  H  125,  126,  171.] 

2.  Same— Gerebal  Laws— Countt  Limss. 

It  is  not  a  special,  but  a  general,  law,  and 
therefore  is  not  in  conflict  with  that  provision 
of  the  Constitution  which  declares:  "County 
lines  shall  not  be  changed,  unless  under  the  op- 
eration of  a  (general  law  for  that  purpose"  (Civ. 
Code  1805,  §  5926);  nor  with  the  one  which 
declares  that  "no  special  law  shall  be  enacts 
in  any  case  for  which  provision  has  been  made 
by  an  existing  gmeral  law"  (Civ.  Code,  1895,  t 
5732). 

3.  Mandamus  —  Acts   of    Obdinabt  —  Coeb- 
CiON — Petition — Pabties. 

After  an  election  has  been  held  in  accord- 
ance with  the  provisions  of  this  act,  and  "a 
majority  of  the  votes  cast  thereat  [is]  in  favor 
of  changinK  the  county  lines  so  as  to  bring  the 
municipality  wholly  within  the  lines  of  [a]  par- 
ticular one  of  the  adjacent  counties,"  and  the 
mayor  and  clerk  of  the  municii>ality  have,  with- 
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in  30  days  thereafter,  certified  "the  result  ot 
Each  election  to  the  ordinariei  or  boards  of  coun- 
ty comniissionerB  or  other  officer  having  the  con- 
trol of  the  county  business  in  each  of  the  coun- 
ties affected,"  and  the  proper  officer  or  officers 
of  each  of  the  respective  counties  and  the  mu- 
nidpi]  authorities  have  thereafter  proceeded  to 
readjust  and  change  the  lines  of  the  counties  af- 
fected in  such  manner  as  to  include  the  munici- 
pality wholly  within  the  limits  of  the  particular 
county  fixed  upon  by  said  election,  and  have  had 
proper  surveys  and  maps  made  showing  the 
county  lines  as  required  to  be  fixed  by  the  result 
of  the  election,  the  municipality,  its  officers,  and 
any  of  its  citizens  and  taxpayers  have  such  a 
common  interest  in  the  matter  as  will  authorize 
them  to  join  in  a  petition  for  mandamus  to  com- 
pel the  ordinary,  who  has  charge  of  the  business 
of  one  of  the  counties,  and  who  fails  and  refuses 
to  join  in  completing  the  readjostment  and 
change  of  the  county  lines,  to  join  with  the 
proper  authorities  of  the  other  county  and  those 
of  the  municipality  in  completing  such  work  in 
accordance  with  the  provisuHis  of  the  act  See,, 
in  this  connection.  Town  of  Roswell  v.  £}zzard,' 
128  Ga.  43,  57  S.  E.  114. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  {S  55-57.] 

4.  Same— Petition— Pbesumptions. 

Where  the  petition  for  mandamus  in  such  a 
case  alleges  that  the  municipal  authorities  of 
the  town  or  city  in  question,  "in  pursuance  of 
and  in  conformity  with  the"  above-meptioned 
act.  "sabmitted  to  the  lawful  voters  of  said  mu- 
nicipality, at  a  special  election  held  on"  a  named 
date,  the  question  of  changing  the  county  lines 
so  as  to  bring  the  mnnicipality  wholly  within 
the  limits  of  one  county  only,  after  advertising 
the  same  as  the  act  requires,  and  there  is  at- 
tached to  the  petition  as  an  exhibit,  and  made 
a  part  thereof,  a  copy  of  the  notice  of  the  call 
of  the  election  by  the  municipal  authorities,  the 
petition  is  not  demurrable  because  it  fails  "to 
set  out  any  order  of  the  mayor  and  council  or- 
dering said  election."  The  presumption  from 
these  allegations  is  that  proper  municipal  action 
vras  taken  authorizing  such  election  to  be  called. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  33,  MandamuB,  $  301.] 

5.  Same— Conditions   Pbeoboent— Demand. 

It  was  not  necessary  to  present  a  petition 
to  the  ordinary,  requesting  "him  to  certify  and 
pass  an  order  authorizing  the  publication  in  pa- 
pers of  said  county  lines,"  before  mandamus 
would  lie  against  him  to  compel  him  to  do  so. 
The  petiti<»i  alleged  that  a,  written  demand  had 
been  made  npon  him  to  perform  the  acts  in 
question. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
T(A.  33,  Mandamus,  (  44.] 

61  Saks— MiNiSTEBiAL  Duties— Dibcbbtion. 

As  indicated  in  the  third  headnote,  the  acts 
which  the  petition  for  mandamus  sought  to  com- 
pel the  ordinary  to  perform  were,  under  the  al- 
legations of  the  petition,  ministerial  duties  im- 
posed upon  him  by  the  statute  in  question,  and 
not  matters  as  to  which  he  could  exercise  his 
own  discretion  and  judgment 

[Ed.  Note. — For  cases  in  point  see  Cent  Difr 
vol.  33,  Mandamus,  8S  133,  134.] 

7,  Jdbt  —  Bight  to  Tuai.  by  Jubt  —  Man- 

DAinis. 
The  conrt  did  not  err  in  overruling  the  de- 
murrer to  the  petition,  nor  in  passing  an  order 
upon  the  bearing  making  the  mandamus  abso- 
lote ;  all  qaestions  of  law  and  fact,  having  been, 
by  consent  sabmitted  to  the  court  without  the 
intervention  of  a  jury,  and  the  evidence  being 
amply  sufficient  to  sustain  the  judgment. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
wL  31,  Jniy,  f  106.] 

(Syllabus  by  the  Court) 


Error  from  Superior  Oonrt,  Clayton  Coun- 
ty;  Ii.  S.  Roan,  Judge. 

Mandamus  by  the  city  of  College  Pai^  and 
others  against  Z.  F.  Manson,  ordinary,  to 
compel  respondent  to  Join  in  completing  the 
readjustment  and  change  of  certain  county 
lines  In  accordance  with  Acts  1906,  p.  121. 
From  a  Judgment  granting  a  peremptory 
writ,  the  ordinary  brings  error.    Affirmed. 

J.  W.  Wise  and  W.  L.  Watterson,  for  plain- 
tiff in  error.  Perry  S.  Pearson,  and  J.  F. 
GoUgtatly,  for  defendants  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


JONES  V.  BUSH. 
(Supreme  Court  of  Georgia.     Aug.   19,   1908.) 

1.  LiBEi.  AND  Slandeb— Actionable  Wobds— 
Special  Damaoe. 

To  charge  one  with  having  stolen  the  land 
of  another  is  not  actionable  without  alleging 
special  damage. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig 
vol.  32,  Libel  and  Slander,  i  52.] 

2.  Same— Petition— Amendment. 

In  an  action  of  slander,  where  the  alleged 
defamatory  words  charged  the  plaintiff  with  hav- 
ing 8t<rien  the  land  of  another,  the  petition  is  not 
amendable  by  striking  the  subject-matter  of  the 
alleged  larceny  and  leaving  the  spoken  words  as 
charging  the  plaintiff  with  having  stolen. 

S.  Same— iNJtTBT  to  Pbofesston. 

To  charge  a  physician  with  having  stolen 
the  land  of  a  certain  person  is  not  a  charge 
made  on  another  in  reference  to  his  profession. 
BO  as  to  be  actionable  without  an  allegation  of 
special  damage. 

Fish,  C.  J.,  and  Lumpkin,  J.,  dissenting  in 
part. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  O.  B.  Bush  against  Z.  H.  Jones. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Pope  &  Bennet,  for  plaintiff  in  error.  Ben- 
net  &  Cox,  for  defendant  in  error. 


BECK,  J.  1.  The  action  was  for  slander. 
The  alleged  slanderous  words  were:  "Haven't 
you  beard  about  Dr.  Bush  [meaning  petition- 
er] going  out  here  and  stealing  the  Widow 
Klerce's  lands  [meaning  thereby  that  peti- 
tioner bad  stolen  the  lands  of  Mrs.  Klerce]?" 
It  was  also  allied  that  at  the  time  and 
place  the  defendant  used  of  and  concerning 
petitioner  the  following:  "Well,  It  is  true; 
I  can  prove  It  It  Is  on  record  here  In 
the  Fanners'  Bank.  Come  and  go  with 
me  over  there  [meaning  over  to  the  Farm- 
ers' Bank],  and  I  will  prove  it  to  you 
[meaning  thereby.  If  the  person  to  whom 
the  words  were  spoken  would  go  with  taim 
to  the  Farmers'  Bank,  he  would  prove  that 
petitioner  bad  stolen  the  lands  of  Mrs.  Klerce, 
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and  had  committed  the  offense  of  larceny]." 
It  was  alleged  that  the  plaintiff  was  a  phy- 
sician, and  that  these  words  were  mallclons- 
ly  spoken  of  him  to  injure  him  In  his  prac- 
tice as  a  pliysidan.  No  special  damage  was 
claimed.  A  demnrrer  was  filed,  on  the 
ground  that  the  words  were  not  actionable 
without  special  damage  being  alleged,  where- 
npon  the  plaintiff  offered  to  amend  by  strik- 
ing out  the  words  "the  lands  of  Mrs.  Kierce" 
wherever  they  occurred.  The  amendment  was 
allowed,  over  objection  that  Its  effect  was 
to  state  a  new  cause  of  action.  The  demur- 
rer was  overruled,  and  exceptions  were  tak- 
en to  this  judgment  and  to  the  allowance  of 
the  amendment 

Slander  conslsta  (1)  in  imputing  to  another 
a  crime  punishable  by  law;  (2)  charging  one 
with  having  some  contagious  disorder,  or  be- 
ing guilty  of  some  debasing  act  which  may 
exclude  blm  from  society;  (3)  in  charges 
made  on  another  In  reference  to  bis  trade, 
office,  or  profession,  calculated  to  injure  him 
therein;  or  (4)  any  disparaging  words  pro- 
ductive of  special  damage  flowing  naturally 
therefrom.  In  the  latter  case  the  special 
damage  Is  essential  to  support  the  action; 
in  the  three  former,  damage  Is  inferred. 
Civ.  Code  1895,  8  3837.  There  is  no  such 
crime  as  the  larceny  of  land,  and  the  alleged 
spoken  words  cannot  be  embraced  In  any  of 
the  other  classes  which  our  Code  declares 
to  be  actionable  without  showing  special  dam- 
age. No  special  damage  was  alleged,  and 
for  this  reason  the  alleged  spoken  words, 
though  disparaging  In  their  tenor,  are  not 
actionable.  The  petition  was  subject  to  gen- 
eral demurrer. 

The  plaintiff  sought  to  avoid  a  dismissal 
of  bis  petition  by  striking  out  the  words 
which  referred  to  the  subject-matter  of  the 
larceny,  viz.,  the  land  of  Mrs.  Kierce,  leav- 
ing words  imputing  a  crime  and  actionable 
per  se.  The  court  allowed  the  amendment, 
against  the  defendant's  objection  that  the 
effect  of  striking  the  words  was  to  allege 
a  new  and  distinct  cause  of  action.  The 
mere  fact  that  a  petition  Is  open  to  gener- 
al demurrer  does  not  necessarily  preclude 
Its  amendment.  The  allegations  of  such  peti- 
tion may  be  amplified  or  added  to  if  it  con- 
tains a  well-defined  basis  of  a  cause  of  ac- 
tion. For  Instance,  this  petition  may  have 
been  amended  by  an  allegation  of  special 
damage.  But  a  i>etltion  which  alleges  that 
certain,  disparaging  words  were  used,  and 
no  special  damage  Is  claimed,  cannot  be  vital- 
ized by  lopping  off  some  of  the  words,  so 
that  what  is  left  Imputes  a  crime.  The 
basis  of  the  plalntUTs  case  was  disparaging 
words;  he  could  build  thereon  by  alleging 
matter  which  would  make  such  words  ac- 
tionable. To  completely  alter  their  Import 
by  sheer  curtailment  changes  the  basis  of 
the  plaintiff's  cause  of  action  as  alleged, 
and  introduces  an  entirely  distinct  cause  of 
action.  The  difference  between  the  petition 
before  and  after  its  amendment  was  as  radi- 


cal as  if  entirely  different  words  were  sub- 
stituted. Where  a  petition  for  slander  states 
a  cause  of  action,  the  words  as  alleged  may 
l>e  varied  by  amendment,  so  long  as  their 
substance  Is  not  changed.  So  far  as  relates 
to  other  words  of  the  same  character,  or  Im- 
puting the  same  crime  as  that  already  charg;- 
ed  In  the  petition,  the  plaintiff  may  amend. 
The  cause  of  action  is  the  same,  the  effect  of 
the  words  Is  the  same,  and  the  amendment 
only  serves  to  relieve  the  plaintiff  of  the 
consequences  of  a  variance.  Thus  it  has 
been  held  that  a  petition  alleging  words  di- 
rectly charging  a  particular  forgery  may  be 
amended  by  the  substitution  of  other  words 
charging  the  same  forgery.  Hawks  v.  Pat- 
ton,  18  Ga.  62,  63  Am.  Dec.  286.  See,  also. 
Craven  v.  Walker,  101  Ga.  846,  29  S.  E.  162. 
In  these  cases  there  was  no  departure  from 
the  original  charge;  the  amendment  still 
climg  to  the  original  basis  of  the  action.  In 
the  present  case  the  amendment  converts  the 
disparaging  words,  which  are  not  actionable 
per  se,  into  words  which  Impute  a  crime, 
which  are  actionable  themselves. 

It  may  be  added,  although  it  Is  stated  in 
the  petition  that  the  spoken  words  were  in- 
tended to  injure  the  plaintiff  in  the  practice 
of  bis  profession,  that  the  alleged  charge  of 
stealing  land  has  no  reference  to,  nor  did 
they  concern,  the  plaintiff's  profession  as  a 
practicing  physician,  and  therefore  were  not 
actionable  without  alleging  special  damage. 
The  court  erred  In  allowing  the  amendment 
and  refusing  to  dismiss  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  and  LUMPKIN,  J., 
who  dissent 

LUMPKIN,  J.  (dissenting).  The  fact  that 
a  petition  may  be  subject  to  a  general  de- 
murrer as  it  stands  does  not  necessarily  pre- 
vent its  being  amendable.  Ellison  v.  Ga.  B. 
Co.,  87  Ga.  681,  13  S.  £w  809.  In  a  suit  for 
Blander,  where  the  petition  merely  alleged 
that  the  defendant  had  sp<Aen  certain  words 
of  the  plaintiff,  but  did  not  allege  that  they 
were  spoken  in  the  presence  of  any  person.  It 
was  certainly  subject  to  general  demurrer, 
and  it  failed,  as  it  stood,  to  set  out  a  cause 
of  action;  but  it  was  held  to  be  amendable 
by  alleging  that  they  were  spok«a  in  the 
presence  of  a  named  person.  Wolfe  v.  Israel, 
102  Ga.  772,  29  S.  B.  936.  It  would  be  in- 
competent to  add  by  amendment  a  distinct 
and  separate  cause  of  action,  or  to  add  words 
spoken  at  a  different  time,  or  a  distinct  and 
different  publication  of  a  libel.  Colvard  v. 
Black,  110  Ga.  642,  38  S.  B.  80  (3);  Cent 
of  Ga.  By.  Co.  v.  Sheftall,  118  Ga.  865,  45  S.  E. 
687.  But  in  the  case  at  bar  the  amendment 
did  not  refer  to  a  different  occasion  or  con- 
versation than  that  referred  to  in  the  peti- 
tion, but  merely  varied  the  allegation  as  to 
the  words  used  In  the  same  conversation  and 
of  the  same  general  character.  It  was  alli- 
ed in  the  petition  that  on  a  given  occasion, 
in  the  presence  of  others,  and  in  a  convecaa' 
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tlon  with  a  nam«d  peraon,  tiHe  defendant 
Bald:  "Haven't  yoa  heard  about  Dr.  Bush 
[the  petitioner]  going  out  here  and  stealing 
the  Widow  Klerce'B  land?"  and  also  Btated 
that  he  could  prove  It,  "meaning  thereby,  he 
could  prove  that  i>etltloner  had  stolen  the 
lands  of  Mrs.  Klerce,  and  had  committed  the 
offense  of  larceny."  The  amendment  merely 
stmck  the  words  "the  lands  of  Mrs.  Klerce," 
and  added  after  the  expression  "In  conversa- 
tlon  with"  the  words  "and  In  the  presence 
of."  Tims  in  the  petition  and  the  amend- 
ment there  was  the  same  occasion,  the  same 
conversation,  the  same  statement  therein  In 
part,  and  the  same  innuendo,  to  wit,  an  In- 
tention to  charge  him  with  having  committed 
the  offense  of  larceny.  The  only  difference 
was  a  varying  of  the  words  alleged  to  have 
been  spoken  by  striking  a  part  of  them.  In 
other  words,  the  amendment  amounts  to  as- 
serting in  ^ect  that  the  pleader  had  Inac- 
cnrately  copied  the  statement  actually  made, 
by  adding  words  which  did  not  In  fact  form 
a  part  of  the  sentence  uttered,  and  by  strik- 
ing the  erroneously  added  words.  This  was 
not  said  in  terms,  but  such  Is  the  effect  of 
the  amendment.  Thl»  was  permlssibie.  The 
case  is  practically  controlled  by  the  decisions 
in  Hawks  v.  Fatton,  18  Ga.  62^  63  Am.  Dec. 
266,  and  Craven  v.  Walker,  101  Ga.  845,  847, 
29  S.  Bl  152.  In  the  case  of  Bitwks  v.  Fat- 
ton,  it  appears  from  the  record  on  file  that 
the  words  alleged  in  the  original  petition 
were:  "Mathew  J.  Fatton  forged  a  promis- 
sory note  on  Isaac  Sterling  and  traded  It  to 
me."  The  amendment  strudc  out  tli'se 
words,  and  Inserted  in  lieu  of  them  the  fol- 
lowing: "Speaking  of  a  note  which  said 
Wm.  H.  Hawks,  in  a.convwaation  with  Wm. 
H.  Everett  and  James  G.  Thomas,  said  he 
had  obtained  from  your  petitioner  on  one 
Isaac  Sterling,  and  alluding  to  a  charge 
prevalent  against  Allen  Goldsby  of  forging 
notes,  he  said,  'Gtoldsby  [meaning  said  Al- 
len] Is  no  worse  than  some  of  his  kin  [mean- 
ing petitioner}.  I  believe  it  is  a  forged  note,' 
meaning  the  note  aforesaid,  and  meaning 
thereby  to  charge  your  petitioner  with  the 
crime  of  forgery."  The  amendment  was  al- 
lowed, and  the  judgment  was  affirmed.  In  the 
case  of  Craven  v.  Walker,  supra,  the  words 
alleged  in  the  original  petition  to  have  been 
spoken  were  that  the  plaintiff,  a  woman,  "was 
not  virtuous,  and  that  she  had  been  guilty 
of  fornication  with  divers  persons,  and  adul- 
tery and  fornication  with"  a  named  person. 
The  amendment  alleged  that  the  defendant 
had  also  said  that  she  had  been  guilty  of  im- 
lawful  sexual  intercourse  with  another  nam- 
ed person,  and  tliat  he  (the  defendant)  had 
delivered  her  of  a  child.  It  was  held  that 
this  did  not  add  a  new  cause  of  action.  See, 
also,  Civ.  Code  1895,  St  SOOT,  6098;  Eagle  & 
Phenlx  Mills  v.  Muscogee  Mfg.  Co.,  129  Ga. 
T12,  716,  69  S.  E.  804. 

I  am  authorized  to  say  that  Chief  Justice 
FISH  concurs  in  the  views  here  expressed. 


ATLANTA,  K.  *  N.  BY.  CO.  t.  TILSON. 
(Supreme  Coart  of  Georgia.     Aug.  19,  1908.) 

1.  Masteb  and  Sebvart— Injuries  to  Sebv- 

ANT— RaILBOADS— VEBDICT— EJVIDENCE. 

The  presiding  Judge  did  not  err  in  over- 
mllng  the  motion  for  a  nonsuit,  and  the  evi- 
dence was  sufficient  to  support  the  verdict. 

2.  Same— TbiaI/— Instbuctions— Tebms. 

That  the  Judge  in  one  portion  of  his  charge- 
used  the  ezpreaslMi  "ordinal?  care"  in  connec- 
tion with  the  duty  of  a  railway  empIoyO,  in- 
stead of  "ordinary  care  and  diligence,"  or  did 
not  use  the  expression  "skill  and  diligence,"  wilt 
not  require  a  reversal,  especially  where  be  de- 
fined the  term  "ordinary  care,"  and  the  entire 
charge,  taken  together,  shows  that  the  Jury 
were  not  likely  to  have  misunderstood  or  been 
misled  by  the  expression  used. 
8.  Same. 

When  considered  in  connection  with  the 
charge  as  a  whole,  none  of  the  other  charges  of 
which  complaint  was  made  contained  error  re- 
quiring a  new  trial. 

4.  New  Tbiait-Newlt  Disoovxbed  Evidence 
—Impeachment. 

The  newly  discovered  evidence,  set  up  as  a 
ground  for  a  new  trial,  merely  tended  to  im- 
peach or  disprove  some  of  the  testimony  of  the 
plaintiff  as  to  the  extent  of  his  damaEes,  and  the 
refusal  to  grant  a  new  trial  on  that  ground 
was  not  error. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  221-223.] 

(Syllabus  by  the  Court.) 

5.  WoBDS  AND  Phbases— "Obdinabt  Case"— 
"Obdinaby  Dilioence." 

"Ordinary  care"  and  "ordinary  diligence" 
are  commonly  treated  as  synonymous  and  inter- 
ctiangeabie  when  applied  to  tin  same  conduct  in 
cases  of  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6029-5042 ;  vol.  8,  pp. 
7739-7740;   vol.  6,  pp.  6043-5044.] 

Error  from  Superior  Court,  C!obb  County; 
Geo.  P.  Gober,  Judge. 

Action  by  H.  J.  Tllson  against  the  Atlanta, 
Knoxville  &  Northern  Railway  Company. 
Judgment  for  plaintiff,  from  which,  and  from 
a  refusal  of  a  new  trial,  defendant  brings 
error.    Affirmed. 

Tllson  sued  on  account  of  personal  in- 
juries alleged  to  have  been  sustained  by 
him  in  consequence  of  the  negligence  of  the 
railway  company.  The  petition  alleged:  At 
the  time  be  received  his  injuries,  and  for 
some  time  prior  thereto,  he  was  employed  by 
defendant  as  a  freight  train  tiand,  his  posi- 
tion being  that  of  head  brakeman  and  flag- 
man. It  was  his  duty,  in  switching  cars, 
to  look  out  for  the  turning  and  managing  of 
switches  in  front  of  the  engine,  and  to  ride 
on  the  pilot  of  the  engine,  and  "watch  out" 
for  danger  in  going  into  side  tracks.  "An 
iron  plate  projects  from  the  bottom  and 
side  of  the  pilot,  which  is  about  3  or  4  inch- 
es wide  and  about  12  inches  In  length,  for 
the  head  brakeman  to  stand  upon  to  keep  a 
watch  out  for  danger  In  going  into  side 
trades."  On  the  day  when  plaintiff  was  In- 
jured the  train  arrived  at  a  station  called 
Oakhurst,  in  Cobb  county;  and  the  con- 
ductor ordered  plaintiff  to  turn  the  switch 
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and  get  on  the  pilot  of  the  engine,  so  as 
to  keep  a  watcli  out  and  let  said  train  rnn 
into  the  side  track  at  this  place,  so  that  a 
passenger  train  could  pass  the  same.  Plaintiff 
turned  the  switch  as  be  was  told,  "and  got 
on  the  iren  plate  above  described,  •  •  • 
to  ride  into  said  side  track  and  keep  a  watch 
oat  for  danger."  After  he  did  so,  the  en- 
gineer began  to  run  the  engine  up  the 
side  track  at  a  rate  of  speed  of  about  six  or 
seven  miles  per  hour.  The  engine  had  only 
gone  a  short  distance  upon  the  side  track 
when  it  gave  a  sudden  quick  jerk  or  Jar, 
which  caused  plaintiff  to  lose  his  balance 
and  bis  feet  to  slip  from  the  iron  plate  at- 
tached to  the  pilot,  whereby  he  was  thrown 
on  the  side  track,  and  the  wheels  of  the 
engine  passed  over  his  left  leg,  and  mashed 
and  crushed  it  so  that  it  had  to  be  amputat- 
ed Just  below  the  knee.  The  Jar  or  Jerk  of 
the  engine,  from  which  plaintiff's  injuries 
resulted,  was  caused  by  described  defects 
in  the  side  track,  of  which  defendant  was 
aware  and  plaintiff  had  no  knowledge  when 
he  started  over  the  same,  and  by  alleged 
negligence  on  the  part  of  the  engineer. 
Plaintiff  was  inexperienced  and  unacquaint- 
ed with  the  dangers  of  railroading,  and  the 
conductor  had  ordered  him  to  the  position 
where  he  stood  when  hurt  He  was  free 
from  fault,  and  his  Injuries  were  caused  by 
negligence  of  defendant  in  specified  particu- 
lars. The  age  of  the  plaintiff  at  the  time  of 
the  occurrence  complained  of,  his  then  phys- 
ical condition  and  earning  capacity,  and  the 
amount  of  expense  incurred  by  him  in  con- 
sequence of  his  injuries  were  alleged.  He 
sought  to  recover  for  permanent  diminn- 
tion  of  earning  capacity,  physical  and  mental 
pain  and  suffering,  and  the  expenses  incur- 
red. The  defendant  denied  all  of  these  al- 
legations of  the  petition;  and  alleged  that,  if 
plaintiff  was  injured  at  the  time  and  place 
alleged.  It  was  the  result  of  an  accident, 
without  negligence  on  its  part,  for  which  It 
was  not  responsible.  It  also  pleaded  that, 
if  plaintiff  was  Injured  at  the  time  and  place 
as  alleged,  the  injtury  was  caused  by  his 
own  want  of  care  and  diligence,  and  that, 
by  the  exercise  of  ordinary  care,  he  could 
have  avoided  the  injury,  and  that  for  these 
reasons  he  was  not  entitled  to  recover. 

Upon  the  trial  the  plaintiff  testified,  in 
part,  as  follows:  "I  was  the  front  brake- 
man.  •  •  •  We  arrived  at  Elizabeth  a 
short  time  after  leaving  Marietta.  At  Eliza- 
beth we  stopped,  •  •  •  and  the  conduc- 
tor   •    •    »    passed  me  while  we  were  there, 

♦  ♦  •  and  be  said,  'Tilson,  we  will  meet 
No.  1  passenger  train,  south-bound,  at  Oak- 
burst,'  and  asked  me  if  I  knew  anything 
about  that  switch,  and  I  told  him  I  didn't 
think  I  did,  and  he  said,  'Ride  the  pilot  of 
the  engine^  and  see  if  there  is  any  monkey 
switches.'     I  was  to  do  that  at  Oakhurst 

•  ♦  ♦  I  was  imder  the  conductor.  The  con- 
ductor gave  me  orders  as  to  what  I  should 
do  at  the  various  stations  and  sidings.    "When 


we  arrived  at  Oakhnrst,  I  threw  the  switch, 
and  got  on  the  pilot  and  started  in.  The 
siding  there  is  a  spur  tliat  leads  out  from 
the  main  line  and  stops.  *  *  •  There  was 
a  little  place  on  the  pilot,  3  or  4  inches  wide, 
for  a  man  to  stand  <hi.  It  was  constructed  to 
stand  upon.  It  is  3  or  4  inches  in  width,  and 
12  to  18  inches  long.  It  is  iron.  It  is  on 
l)Oth  sides  of  the  pilot  •  •  •  I  went 
straight  from  the  switch  stand  to  the  track 
wboi  I  boarded  the  pilot  *  *  *  I  stood 
up  on  the  pilot  with  both  my  feet  As  my 
train  went  into  that  siding  I  felt  a  very 
sudden  Jerk,  and  it  Jerked  me  off.  I  had 
ridden  some  12  or  16  feet  on  the  pilot  be- 
fore I  felt  the  Jerk.  It  was  something  more 
than  an  ordinary  rock  of  the  engine;  It 
Jerked  me  off.  I  felt  the  engine  give  down 
and  give  a  sudden  Jerk,  and  it  Jerked  me 
off."  A  portion  of  his  cross-examination 
is  reported  as  follows :  "I  don't  know  wheth- 
er it  [the  engine]  was  rolling  or  not  at  the 
time  that  I  got  up.  It  was  either  still  or  very 
near  still.  I  have  forgotten  about  that  It 
was  not  running  from  four  to  six  miles  an 
hour.  I  don't  remember  how  fast  it  was 
rolling — whether  it  was  rolling  any  or  not. 
I  don't  think  it  was  rolling  from  four  to  six 
miles  an  hour.  I  don't  think  it  was  rolling 
at  that  rate.  It  was  not  rolling  but  very 
little,  it  any.  I  was  sworn  on  the  trial  of 
this  case  formerly,  and  examined  as  a  wit- 
ness in  my  behalf.  Q.  Were  yon  not  asked 
this  question:  'Isn't  It  a  fact  that  the  train 
was  rolling  at  the  rate  of  five  or  six  miles 
an  hour?'  And  didn't  you  answer,  'I  don't 
remember;  I  couldn't  say  about  that;  I 
got  on  so  many  times,  I  don't  remember 
al>ont  that'?  A.  I  believe  I  stated  It  about 
ttiat  way.  Q.  Then  were  you  not  asked  this : 
'Now,  what  do  you  say  as  to  whether  or  not 
the  train  was  moving?'  Answer:  *I  could- 
n't say  anything  about  that;  I  don't  re- 
member whether  it  was  moving,  or  how 
fast,  or  anything  about  that.'  Isn't  that 
the  answer  you  gave  at  that  time?  A.  I 
don't  remember  whether —  I  believe  I  did — 
something  near  that.  At  the  time  I  got  on 
the  engine  it  was  somewhere  near  the  switch 
stand.  The  engine  was  very  near  still,  if  not 
plumb  still ;  I  couldn't  say  bow  fast  or  bow 
slow.  I  said  I  didn't  get  on  it  when  It  was 
rolling  very  fast.  It  had  to  be  very  slow, 
or  I  would  not  have  got  on  at  all.  I  got  on 
them  standing  still  a  heap  of  times.  Q. 
From  the  fact  that  you  got  on  them  so 
often  while  they  were  rolling,  you  couldn't 
say  at  this  particular  time  whether  It  was  ■ 
rolling  or  not?  Witness:  Did  I  say  I  got 
on  it  rolling  several  times?  Counsel:  Ton 
said  this:  'I  don't  remember;  I  conldn't 
say  about  that;  I  got  on  so  many  times. 
I  don't  remember  about  that'  Witness :  All 
I  say  is  that  it  was  rolling  when  I  got  on. 
Q.  Mr.  Tilson,  you  haven't  got  any  recol- 
lection about  how  fast  that  engine  was  mov- 
ing? A.  No,  sir;  but  I  think  It  was  very 
near  still.    I  can't  remember  as  to  how  fast 
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It  was  rolling  at  that  time.  *  *  *  I 
don't  remember  whether  that  waa  a  atralgbt 
side  track  or  not;  I  don't  think  It  waa  ex- 
actly straight.  It  was  a  practically  straight 
spur  track,  right  out  before  you,  on  level 
ground,  with  a  little  cut  where  It  started 
out— a  very  amaU  affair.  A  monkey  switch 
Is  a  switch  tliat  throws  one  rail.  The  pur- 
pose of  the  monkey  switch  is,  if  there  is  a 
uumber  of  dead  cars  standing  on  a  side  track, 
and  that  by  any  reason  they  should  be  mov- 
ed or  get  to  rolling  and  roll  down  the  side 
track,  they  would  go  out  on  the  monkey 
switch,  and  not  on  the  main  line;  to  prevent 
obstructing  the  main  line  and  to  prevent 
wrecks.  •  •  •  A  monkey  switch  on  that 
side  track  would  have  been  50  or  75  yards, 
possibly  100,  from  the  switch  where  we 
tnmed  it  ♦  ♦  •  I  had  ridden  a  pilot 
before.  It  looked  to  be  a  very  dangerous 
place  to  ride.  It  looked  to  be  such  a  place 
as  to  be  a  warning  to  any  man  that  it  was 
a  dangerous  place  to  be.  It  was  something 
like  a  little  rim  that  came  around  part  of 
tbe  cowcatcher  not  wider  than  your  three 
fingers — 3  or  4  inches.  It  was  put  there 
to  aid  the  man  who  has  to  lift  the  drawuead. 
It  is  its  purpose  to  furnish  a  foothold  when 
a  man  goes  to  lift  the  drawhead  up  for 
tbe  purpose  of  connection  with  something 
In  front  of  the  engine,  and  to  ride  on  it  when 
It  is  necessary  to  ride  in  front  •  •  • 
Tbe  drawhead  on  my  engine  was  one  that 
had  to  be  raised  to  couple  cars  in  front  Tbe 
drawhead  was  a  very  heavy  object;  and 
therefore  the  necessity  for  a  place  to  stand 
upon.  That  rim  is  something  like  12  or  14 
or  18  Inches  long.  If  it  was  18  inches,  a 
man  with  about  ordinary  sized  feet  would 
occupy  the  whole  length  of  It  I  expect 
his  foot  was  wider  than  the  rim.  •  •  * 
I  believe  it  was  12  or  15  feet— 10,  12,  or 
15  feet  after  I  bad  gotten  upon  this  rim, 
before  I  got  this  fall.  •  •  •  I  did  not 
fail  ott  almost  immediately  after  I  attempted 
to  mount  the  rim  of  this  engine.  The  way 
It  was  rolling,  12  or  16  feet  would  not  be 
but  a  very  little  while.  I  couldn't  say  how 
many  revolutions  of  the  driver.  •  •  * 
I  bad  not  been  railroading  very  long.  I  was 
very  green  about  them  things.  I  was  very 
green,  and  went  upon  a  place  that  was 
very  dangerous  to  ride  upon,  when  I  had 
orders.  If  I  hadn't  I  could  not  stay  with 
them  very  long.  I  had  to  obey  his  orders. 
If  be  had  told  me  to  Jump  in  front  of  the 
engine,  I  wouldn't  have  done  it  if  I  knew 
it  was  dangerous."  The  plaintiff  also  tes- 
tified: "I  don't  think  the  man  on  the  en- 
.gineer's  box  could  see  the  track  clear  ahead. 
It  was  grown  up  in  grass  and  weeds,  and 
I  Aoa't  think  he  could  have  seen  the  rail. 
I  don't  swear  he  could  not.  *  *  •  xhe 
engineer  can  see  the  rails  ahead  of  him  on 
fc  straight  track.  ♦  •  •  He  has  a  box  out 
to  one  side  that  gives  him  a  plain  view  of  a 
straight  track,  but  a  monkey  switch  Is  hard 
to  see." 


Jones,  the  fireman  who  was  mi  the  engine, 
and  the  only  othor  witness  for  plaintiff  as  to 
what  occurred  at  the  time  he  received  his 
injuries,  testified:  "Mr.  Tllson  was  front 
brakeman,  and  was  placed  out  on  the  front 
of  the  train.  Wh^  there  were  switches  to 
turn,  I  suppose  it  was  his  place  to  turn  them. 
It  was  the  front  brakeman's  job.  As  we  got 
to  Oakhurst,  Mr.  Tllson  threw  the  switch. 
He  was  standing  at  the  switch  stand  when 
I  saw  him  throw  the  switch.  I  could  see 
him  from  where  I  was  throw  the  switch; 
and,  as  I  pulled  down  in  the  side  track,  I 
saw  him  turn  away  from  the  switch,  and 
[he]  got  out  of  my  sight  He  turned  his 
face  towards  the  track.  That  would  have  put 
him  on  the  track  right  at  the  switch  stand. 
I  did  not  see  him  when  be  got  on  the  pilot 
I  felt  the  engine  jerk — give  down — as  we 
went  in  on  the  side  track.  When  I  felt  the 
engine  give  down,  we  had  just  got  I  think— 
the  engine  was  right  on  the  switch  point 
Tbe  front  trucks  was  somewhere  about  10 
or  12  feet,  mayt>e  15;  I  couldn't  say  exactly 
how  far  it  was.  •  •  •  When  I  felt  that 
drop,  the  engineer  put  his  air  on,  in  emer- 
gency. •  •  •  He  stopped  right  immedi- 
ately after  he  put  bis  air  In  emergency — 
didn't  go,  I  don't  suppose,  more  than  3  or 
4  feet  or  maybe  not  that  far.  The  engine 
was  going  at  that  time  about  three  or  four 
miles  an  hour.  The  effect  of  putting  air  in 
emergency  brings  the  train  to  a  very  sudden 
stop.  I  stepped  down  In  tbe  gang\«'ay  as 
soon  as  he  put  his  air  on,  and  saw  Mr.  Til- 
son  lying  in  the  ditch.  •  •  *  I  couldn't 
soy  how  far  Mr.  Tllson  was  lying  from  the 
switch  point  It  mnst  have  been  10  feet, 
or  something  like  that  •  •  •  Our  train 
stopped  before  we  reached  the  switch.  Be- 
fore we  stopped,  Tllson  got  off  and  went 
to  the  switch.  I  don't  rememl>er  where  he 
was  when  he  got  off  the  engine  to  throw 
the  switch,  but  he  was  on  the  engine.  *  •  • 
I  don't  remember  whether  he  left  the  engine 
before  we  stopped  or  not;  I. couldn't  say. 
*  *  *  When  I  got  off  my  seat  and  walked 
out  to  where  I  could  see  him,  Tilson  was 
lying  down  in  the  ditch,  nearly  opposite  the 
engineer,  right  under  the  cab  window.  As 
well  as  I  remember,  he  was  In  3  or  4  feet 
of  the  cab.  •  •  *  I  suppose  the  distance 
from  the  pilot  to  where  he  was  lying  was 
the  distance  the  engine  ran  after  he  fell; 
I  suppose  it  was.  •  •  •  The  engineer 
was  on  bis  seat  and  looking  out  at  the  time 
I  felt  this  jerk.  There  was  nothing  about 
the  handling  of  the  engine  to  cause  the 
jerk.  The  engine  was  going  along  at  an  even 
pace.  •  ♦  •  He  was  not  handling  the 
engine.  It  was  rolling  Into  the  side  track 
without  working  any  steam.  He  shut  his 
steam  off,  and  tbe  engine  rolled  on,  and 
when  that  gave  down,  he  put  his  brake  In 
emergency  and  stopped.  I  suppose  an  en- 
gine is  about  30  feet  long,  or  something  along 
there.  •  *  ♦  Tllson  was  at  the  front 
trucks,  I  suppose.    He  was  not  there  when 
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I  saw  hltn.  He  nrast  have  got  on  tbe  front 
trucks.  I  saw  mud  on  tbe  steps,  where  bis 
feet  was  on  It  It  was  slick  and  muddy  all 
around  there."  He  testified  also  that  tbe 
engine  stopped  about  30  feet  before  It  reach- 
ed the  switch  that  Tllson  went  to  turn.  Tbe 
defendant  moved  for  a  nonsuit,  which  was 
refused.  The  trial  resulted  In  a  verdict  for 
plaintiff.  A  motion  for  a  new  trial  was 
made,  which  was  overruled,  and  the  defend- 
ant excepted  to  each  of  the  rulings  stated. 

D.  W.  Blair  and  Tye,  Peeples,  Bryan  & 
Jordon,  for  plaintiff  In  error.  Arnold  & 
Arnold  and  N.  A.  Morris,  for  defendant  in 
error. 

LUMPKIN,  J.  1.  After  a  careful  examina- 
tion of  the  eyldence  In  this  case,  we  are  of 
the  opinion  that  the  presiding  Judge  did  not 
err  in  refusing  to  grant  a  nonsuit  The 
plaintiff  testified,  among  other  things,  that 
the  conductor  gave  him  orders  what  to  do 
at  tbe  various  stations  and  sidings;  that 
he  had  to  obey  orders,  or.  If  he  bad  not  done 
so,  he  conld  not  have  stayed  with  tbe  road 
very  long;  that  at  the  time  of  the  Injury 
he  was  acting  under  such  orders  In  riding 
on  the  pilot  of  the  engine  at  a  siding  to  see 
If  there  were  any  "monkey  switches";  that 
"monkey  switches"  are  hard  to  see  from  tbe 
engineer's  box,  because  many  of  them  have 
no  "stand  out"  on  the  side  of  tbe  track; 
that,  being  lately  employed,  plaintiff  was 
not  familiar  with  this  siding;  that  there 
was  a  little  place  on  both  sides  of  the  pilot, 
3  or  4  Inches  wide  and  12  to  18  Inches  long, 
for  a  man  to  stand  on,  constructed  for  that 
purpose,  and  to  furnish  a  foothold  when  one 
went  to  lift  the  drawhead  in  order  to  con- 
nect It  with  something  In  front  of  the  en- 
gine, and  "to  ride  on  when  it  was  necessary 
to  ride  In  front";  that  while  thus  engaged 
he  was  thrown  off  with  a  sudden  Jerk  (which 
tbe  evidence  Indicated  resulted  from  a  defect 
In  the  track) ;  that  at  the  time  he  got  upon 
tbe  engine  It  was  nearly  or  quite  still,  and 
at  the  time  when  he  was  thrown  off  It  was 
running  three  or  four  miles  an  hour.  Wheth- 
er be  was  guilty  of  negligence  In  getting  upon 
tbe  engine  In  obedience  to  the  order  of  the 
conductor  or  In  the  manner  in  which  he 
discharged  his  duty  was  a  question  of  fact 
for  the  determination  of  the  jury,  not  to  be 
solved  by  the  grant  of  a  nonsuit.  It  Is  true 
that  he  said  that  "It  looked  to  be  a  very 
dangerous  place  to  ride."  If  asked  whether 
it  was  not  dangerous  to  couple  cars,  or  to 
climb  up  the  side  of  a  freight  car  on  a  lad- 
der, or  ride  on  any  part  of  the  engine  when 
at  full  speed,  a  witness  might  be  compelled 
to  answer  in  the  affirmative.  Still  It  will 
not  necessarily  bar  a  recovery,  as  matter  of 
law,  to  engage  in  an  occupation  Involving 
some  danger,  or  to  occupy  a  position  prepared 
for  the  purpose,  and  which  an  employ^  Is  di- 
rected to  occupy,  unless  doing  so  amounts 
plainly  to  negligence,  or  unless  tbe  Injury 
results  from  a  risk  which  he  assumes.    While 


an  employe  assumes  the  ordinary  rUks  of 
a  dangerous  occupation,  It  could  hardly  be 
said  that  carelessness  on  the  part  of  tbe 
engineer  In  the  operation  of  bis  engine,  or 
on  the  part  of  the  company  In  regard  to  Its 
track,  of  which  he  had  no  notice,  was  one  of 
the  usual  and  ordinary  risks  assumed  by  a 
"freight  hand"  In  the  discharge  of  his  duty, 
BO  as  to  present  a  legal  bar  to  a  recovery 
by  him,  under  our  statute  allowing  a  recovery 
by  an  employ^  of  a  railroad  who  Is  not  at 
fault,  and  who  Is  Injured-  by  negligence  of 
the  other  employes.  Civ.  Code  1885,  g  2323. 
The  cases  In  which  It  was  held  that  a  plain- 
tiff could  not  recover  are  readily  distinguish- 
able from  that  at  bar,  upon  an  examination 
of  their  facts.  Thus,  for  Instance,  In  Roul 
V.  East  Tenn.,  Va.  &  Ga.  Ry.  Co.,  85  Ga. 
199,  11  S.  E.  558,  a  servant  of  the  railroad 
company  obeyed  the  order  of  a  superior  serv- 
ant to  mount  a  locomotive  running  at  a  speed 
of  from  6  to  12  miles  an  hour.  In  May&eld 
V.  Savannah,  Griffin  &  Northern  Ala.  R.  Co., 
87  Ga.  374.  13  S.  E.  459,  the  plaintiff  under- 
took to  get  upon  the  rim  of  the  pilot  of  &n 
engine,  which  was  only  1^  Inches  broad, 
while  the  engine  was  running  at  a  speed  ol' 
four  or  five  miles  an  hour.  Under  the  evi- 
dence, we  are  of  the  opinion  that  It  was  for 
the  jury  to  say  whether  It  was  necessary 
for  the  plaintiff  to  have  ridden  In  front  of 
the  engine  at  the  time  when  the  Injury  oc- 
curred, or  whether  he  was  negligent  In  obey- 
ing the  order  of  the  conductor,  or  in  tbe- 
manner  In  which  he  performed  bis  daty. 
It  is  not  to  be  determined,  as  matter  of  law, 
that  the  plaintiff  should  have  refused  t» 
obey,  and  should  have  run  along  the  track 
ahead  of  the  engine,  Instead  of  getting  npoD 
tbe  place  prepared  for  an  employe  to  stand 
when  It  was  necessary  to  ride  In  front  The 
judge  correctly  refused  a  nonsuit ;  and  there 
was  sufficient  evidence  to  sustain  tbe  verdict 
2.  One  ground  of  the  motion  for  a  new  tri- 
al assigned  error  on  the  following  charge: 
"Now  you  are  Instructed  that  the  plaintiff 
was  bound  to  use  only  ordinary  care,  in  view 
of  the  actual  circumstances  of  the  situation. 
Ordinary  care,  as  I  have  said.  Is  that  care 
which  every  prudent  man  would  use  under 
the  same  or  similar  circumstances.  If  tbe 
jury  believe  that  under  the  circumstances 
In  this  case,  the  plaintiff  was  exercising  such, 
reasonable  care  as  I  have  defined  to  you,  and 
if  you  further  believe  that  he  was  Injured 
by  the  running  of  the  defendant's  cars  or 
engine,  and  was  free  from  fault  then  I 
charge  you  that  the  law  presumes  that  tbe 
railroad  company  was  negligent,  and  are  lia- 
ble In  this  case;  that  is,  unless  they  show 
that  the  plaintiff  was  at  fault"  The  errors 
assigned  in  this  charge  were:  (1)  It  was  er- 
ror to  restrict  the  duty  of  tbe  plaintiff  to- 
only  "ordinary  care,"  whereas  the  law  re- 
quired that  he  must  exercise  both  "ordinary 
care  and  diligence"  to  prevent  injury  to  him- 
aelf.  In  lieu  of  the  language  given  the  court 
should  have'  instructed   the  jury   that    tbe 
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plaintiff  was  "bound  to  exercise  bis  own 
skill  and  diligence  to  protect  blmself."  Tbe 
language  nsed  by  tbe  conrt  put  a  less  bur- 
den upon  tbe  plaintiff  tban  tbat  Imposed  by 
law,  and  consequently  was  hurtful  to  tbe  de- 
fendant. (2)  The  charge  did  not  restrict  tbe 
jQiy  in  tta^  finding  to  conclusions  from  tbe 
erldenoe  In  tbe  case,  but  authorized  them  to 
malce  a  TMdict,  In  favor  of  the  plaintiff,  from 
what  ttaey  believed  under  tbe  circurastances 
in  the  caw.  (3)  The  charge  excluded  from 
tbe  Jury  the  defense  that  tbe  railroad  com- 
pany and  its  other  employes  were  free  from 
fault  and  negligence,  and  restricted  tbem  to 
showing  that  the  plaintiff  was  at  fanlt  (4) 
It  was  calculated  to  confuse  tbe  Jary.  We 
shall  not  consider  whether  this  charge  may 
have  been  open  to  any  possible  objection, 
bnt  shall  only  deal  with  the  assignments  of 
error  made  In  regard  to  It  The  first  objec- 
tion Is  that  tbe  court  UBe<f  the  expression 
"ordinary  care,"  instead  of  "ordinary  care 
and  diligence"  or  "bis  own  skill  and  dili- 
gence." We  do  not  understand  this  assign- 
ment- as  raising  a  contention  that  the  em- 
ploy^ was  bound  to  use  more  tban  ordinary 
care  and  diligence,  or  wonld  be  prevented 
from  recovering  by  negligence  less  tban  tbat 
involved  in  lack  of  ordinary  care,  but  rath- 
er as  to  tbe  mere  use  of  the  words  "ordinary 
care,"  without  adding  thereto  "skill"  or  "dili- 
gence." Tbe  court  Instructed  the  Jury  tbat 
"It  yoo  further  believe  that  he  was  Injured 
by  tbe  running  of  defendant's  cars  or  en- 
gine, and  was  free  from  fanlt,"  a  presump- 
tion of  negligence  would  arise  against  the 
company;  and  tbat  If  be  was  free  from  fault, 
and  tbe  defendant  was  negligent,  the  lat- 
ter would  be  liable;  and  that,  if  be  made 
out  a  prima  facie  case,  tbe  defendant  could 
rebut  It  by  showing,  either  tbat  he  was  neg- 
ligent, or  tbat  It  was  free  from  fault  Tbe 
terms  "ordinary  care"  and  "ordinary  dili- 
gence" are  commonly  treated  as  synonymous 
or  Interchangeable  when  applied  to  tbe  same 
conduct  in  cases  of  injury;  and  tbe  mere 
employment  of  the  expression  "ordinary  care" 
In  a  particular  portion  of  a  charge.  Instead 
of  "ordinary  care  and  diligence,"  will  not 
require  a  new  trial,  especially  where  tbe 
presiding  Judge  defined  tbe  meaning  of  the 
term  "ordinary  care"  as  employed  in  the  law, 
and  tbe  entire  charge  showed  tbat  there  was 
no  peculiar  or  restricted  meaning  attached 
to  Its  ase  in  tbe  particular  part  to  which  ex- 
ception was  taken.  Oen.  of  Ga.  By.  Co.  v. 
Mote.  62  S.  E.  164;  Goodwyn  v.  Cen.  of  Ga. 
Ry.  Co..  2  Ga.  App.  470  (4),  58  S.  R  688. 
When  considered  in  connection  with  the  en- 
tire charge,  tbe  portion  of  it  on  which  error 
was  here  assigned  was  not  subject  to  tbe  crit- 
icisms made  upon  It,  and  did  not  require  a 
new  trial. 

3.  Several  complaints  were  made  of  cliarg- 
es  and  omissions  to  charge;  but  when  the 
«itlre  charge  Is  read,  as  well  as  tbe  state- 
ment of  the  presiding  judge  that  no  requests 


were  made  to  charge  as  to  tbe  matters  In- 
volved In  the  alleged  omisions,  there  was 
nothing  requiring  a  new  trial. 

4.  The  newly  discovered  evidence  was 
merely  Impeaching  in  its  character,  and  tend- 
ed to  show  that  tbe  pecuniary  loss  resulting 
to  tbe  plaintiff  was  not  as  great  as  be  had 
claimed  in  bis  testimony.  The  refusal  to 
grant  a  new  trial  on  tbis  ground  will  not  re- 
quire a  reversal. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


HAWKINS  et  al.  v.  JOHNSON  et  al. 
(Supreme  Court  of  Georgia.     Aug.  18,   1008.) 

1.  ExEctJTiON— Levt— Sale— Descbiption. 

A  sheriff's  levy  described  the  property  as 
"all  that  tract  of  land  in  said  [Baldwin]  county 
on  which  Nathan  Hawkins  •  •  •  lived  at 
tbe  time  of  bis  death,  containing  sixteen  hundred 
and  sixty-six  and  three-fourths  acres,  subject  to 
the  widow's  dower  in  seven  hundred  and  one 
acres,  *  •  •  adjoining  lands  of  Mrs.  Little. 
Rose,  and  others.  Subsequently  tlie  sheriff 
made  an  entry  on  tbe  same  execution,  which, 
after  reciting  that  the  above-mentioned  levy  had 
been  arrested  by  an  affidavit  of  illegality,  and  a 
sale  thereunder  prevented,  stated  that,  such  il- 
legality being  withdrawn,  "the  said  levy  is  here- 
t>y  renewed  on  the  same  tract  of  land  called 
'Stovall  Place,'  as  containing  seventeen  hundred 
acres  more  or  less,  excepting  the  widow's  dower 
therein  of  Nathan  Hawkins'  widow."  The  ad 
vertisement  nnder  which  the  sheriff  sold  tbe 
property  described  it  as  "all  that  tract  of  land 
of  seventeen  hundred  acres,  more  or  less,  known 
as  Nathan  Hawkins  home  or  'Stovall  Place,'  ad- 
joining lands  of  Mrs.  Little,  Howell  Rose,  Mrs. 
Kenan,  and  others,  except  the  widow's  dower  or 
life  estate  in  seven  hundred  and  one  acres  there- 
of, including  the  dwelling  house  and  appurte- 
nances." The  sheriff's  deed  to  the  purchaser  at 
such  sale  described  the  property  conveyed  as 
"that  tract  of  land  in  said  TBaldwin]  county 
consisting  of  seventeen  hundred  acres,  more  or 
less,  known  as  Nathan  Hawkins'  home  or  'Sto- 
vall Place'  adjoining  lands  of  Mrs.  Little,  How- 
ell Rose,  Mrs.  Kenan,  and  others,  excepting  the 
widow's  dower  or  life  estate  in  seven  hundred 
and  one  acres  thereof."  BeJd,  tbat  none  of 
these  writings  was  "void  because  of  indefinite 
and  insufficient  description  of  tbe  land  mention- 
ed" therein ;  that  there  was  no  material  con- 
flict in  tbe  descriptions  in  tbe  levies  and  those 
in  the  advertisement  and  the  deed ;  and  that  the 
particular  portion  of  the  tract  which  had  l>een 
set  aside  aa  dower  was  not  excepted  from  the 
levies,  the  advertisement,  or  the  deed,  but  the 
only  exception  was  of  the  dower  interest  or  life 
estate  of  the  widow  in  the  dower  land. 

2.  Same— Final    Pbocess— Retubn— Oontba- 
DiCTioN— Parol. 

Tbe  return  of  a  sheriff  upon  final  process 
cannot  be  attacked  by  parol  evidence,  except  un- 
der a  traverse  thereof,  based  upon  a  legal 
ground,  by  a  party  to  tne  cause  In  which  such 
return  is  made. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  {<  1033-1040.] 

(Syllabus  by  the  Court) 

3.  WOBnS  AND   PHBASES— "StTBJXOI  TO   WID- 
OW'S DOWEB.f 

Where  a  lev^r  on  land  described  it  as  all 
tbat  tract  of  land  in  a  specified  county,  on  which 
H.  lived  at  tbe  time  of  his  death,  containing  1,- 
066%  acres,  subject  to  the  widow's  dower  in 
701  acres,  the  words  "subject  to  the  widow's 
dower"  indicated  that  the  fee  in  the  whole  tract 
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was  levied  on,  and  was  to  be  sold  snbject  only 
to  the  life  estate  of  the  widow  in  that  portion 
of  the  land  which  had  been  set  aside  to  her  as 
dower. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  A.  S.  Johnson  and  another 
against  S.  W.  Hawkins  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   A£9rmed. 

A.  S.  Johnson  and  Mrs.  Elizabeth  Johnson, 
as  testamentary  trustees  of  the  estate  of 
Thomas  Johnson,  deceased,  brought  an  equi- 
table petition  against  S.  W.  Hawkins,  where- 
by they  sought  to  restrain  the  defendant,  who 
was  alleged  to  be  Insolvent,  from  trespassing 
upon  certain  described  lands,  alleged  to  be 
the  property  of  such  estate  and  to  have  been 
taken  possession  of  by  defendant,  and  from 
interfering  with  the  right  of  plaintiffs  to  oc- 
cupy the  same,  and  also  to  recover  the  land. 
Subsequently,  by  consent  of  parties,  Mrs.  Liz- 
zie P.  Myrlck  and  J.  C.  Hawkins,  sister  and 
brother  of  the  original  defendant,  were,  with 
their  consent,  made  parties  defendant  to  the 
cause,  and  plaintiffs  amended  the  petition 
by  praying  that  title  to  the  premises  in  dis- 
pute be  decreed  to  be  In  them.  The  tract  of 
land  In  controversy  consisted  of  556  acres, 
which,  upon  the  death  of  Nathan  Hawkins, 
the  father  of  the  defendants,  had  been  set 
apart  as  dower  to  his  widow,  Mrs.  Amanda 
Hawkins,  from  a  larger  tract  of  about  1,700 
acres,  which  Nathan  Hawkins  owned  when 
he  died;  and,  the  widow  having  died,  defend- 
ants claimed  title  to  and  possession  of  the 
same  as  his  heirs  at  law.  Nathan  Hawkins 
had  been  a  member  of  the  firm  of  N.  Haw- 
kins &  Co.,  which  was  Indebted  to  Thomas 
Johnson,  and  in  a  suit  against  this  firm  and 
the  several  partners  therein,  Johnson  had 
obtained  a  Judgment  against  the  defendants. 
An  execution  issued  from  this  judgment  was, 
after  the  death  of  Nathan  Hawkins,  levied 
upon  the  tract  of  land  from  which  the  dower 
had  been  assigned  to  his  widow,  as  property 
which  belonged  to  him  at  bis  death,  and  the 
property  levied  upon  was,  after  some  delay, 
caused  by  an  Injunction,  affidavits  of  illegal- 
ity, and  a  claim,  sold  by  the  sheriff,  and 
Thomas  Johnson,  the  plaintiff  In  execution, 
became  the  purchaser  at  such  sale  and  re- 
ceived the  sheriff's  deed  thereto.  The  plain- 
tiffs claimed  that  the  sheriff  had  levied  upon 
and  sold  the  entire  tract  of  about  1,700  acres, 
subject  to  the  widow's  dower  In  a  portion 
thereof;  that  therefore  Thomas  Johnson,  un- 
der whose  will  they  claimed,  purchased  the 
reversionary  interest  In  the  dower  tract,  and 
the  deed  of  the  sheriff  conveyed  the  same  to 
him,  and  that,  the  dowress  having  died,  they 
were  entitled  to  the  possession  of  this  land, 
the  premises  In  dispute.  The  defendants 
claimed  that  the  sheriff  never  levied  upon  the 
reversion  In  the  dower  tract,  but  only  upon 
the  balance  of  the  1,700-acre  tract,  which  re- 
mained after  a  described  tract  of  556  acres 
had  been  set  apart  therefrom  to  Mrs.  Aman- 


da Hawkins  as  her  dower;  that  consequent- 
ly the  sheriff,  who  sold  the  land  levied  upon, 
never  advertised  or  otherwise  undertook  to 
sell  the  reversionary  Interest  In  the  dower 
land;  that  the  title  to  this  interest  In  sacb 
land  vested  in  them  upon  the  death  of  their 
father,  Nathan  Hawkins;  and  that  they  ac- 
quired the  full  title  to  the  premises  in  dis- 
pute upon  the  death  of  the  dowress,  Mrs. 
Amanda  Hawkins. 

Uipon  the  trial  the  plaintiffs  Introduced  the 
following  evidence:  (a)  A  deed  from  J.  B. 
Wall,  as  sheriff  of  Baldwin  county,  to  Thom- 
as Johnson,  dated  February  4,  1873,  purport- 
ing to  have  been  executed  by  the  sheriff  In 
pursuance  of  a  sale  by  him,  on  that  day,  of 
certain  lands  therein  described,  as  the  prop- 
erty of  Nathan  Hawkins,  by  virtue  of  a  levy 
thereon  by  Obedlah  Arnold,  former  sheriff,  of 
an  execution  issuing  from  the  county  court, 
in  favor  of  Thomas  Johnson  against  Nathan 
Hawkins  and  others,  after  due  advertisement 
It  described  the  land  as  follows:  "That  tract 
of  land  In  said  county,  consisting  of  (1,700) 
seventeen  hundred  acres,  more  or  less,  known 
as  Nathan  Hawkins'  home  or  'Stovall  Place' 
adjoining  lands  of  Mrs.  Little,  Howell  Rose. 
Mrs.  Kenan,  and  others,  except  the  widow's 
dower  or  life  estate  In  seven  hundred  and 
one  acres  thereof,  including  the  dwelling- 
house  and  appurtenances.  The  habendum 
clause  was:  To  have  and  to  hold  all  the  said 
seventeen  hundred  (1,700)  acres  of  land,  less 
the  widow's  dower  or  life  estate  as  aforesaid. 
In  seven  hundred  and  one  (701)  acres  there- 
of, to  the  said  Thomas  Johnson,  bis  belrs." 
etc.  (b)  An  execution  from  the  county  court, 
dated  May  26,  1866,  in  favor  of  Thomas  John- 
son against  "Nathan  Hawkins,  Walter  H. 
Mitchell,  and  Theodore  G — ,  of  the  firm  of 
N.  Hawkins  &  Co.,"  Issued  upon  a  judgment 
rendered  op  May  21,  1866,  the  fl.  fa.  being 
for  $7,820  principal,  and  stated  amounts  as 
interest  and  costs.  Upon  this  execution  there 
was  an  entry  of  a  levy  upon  a  city  lot  In 
MllledgevUle,  as  the  property  of  Walter  Mit- 
chell, followed  by  an  entry  that,  before  any 
sale  under  such  levy,  a  claim  had  been  Inter- 
posed, etc.  Then  came  this  entry  of  levy: 
"While  the  above-stated  claim  Is  pending  and 
waived,  I  also  levied  this  fi.  fa.  on  all  that 
tract  of  land  in  said  county  In  which  Nathan 
Hawkins,  one  of  the  defendants,  lived  at  the 
time  of  his  death,  containing  sixteen  hundred 
and  sixty-six  and  three-fourths  acres,  sub- 
ject to  the  widow's  dower  in  seven  hundred 
and  one  acres,  all  in  Baldwin  county.  Gave 
notice  to  the  tenants  In  possession,  and  adver- 
tised according  to  law,  this  March  25,  1871. 
adjoining  lands  of  Mrs.  Little,  Rose,  and  oth- 
ers. Obedlah  Arnold,  Sheriff."  This  was  fol- 
lowed by  an  entry  by  the  sheriff  that  the  sale 
under  this  levy  had  been  "arrested  by  an  af- 
tldavlt  of  illegality,  filed  by  L.  H.  Briscoe, 
Exr.  of  Nathan  Hawkins."  After  this  was 
the  following:  "The  levy  of  March  25,  1871. 
on  the  'Stovall  Place'  of  sixteen  hundred  and 
sixty-six  and  three-fourths  acres,  or  except- 
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Ing  the  dower  therein  of  Martha  Hawkins, 
widow,  being  arrested  by  aflSdavit  of  illegal- 
ity of  L.  H.  Briscoe,  Exr.  of  Nathan  Haw- 
kins, deceased,  and  sale  thereunder  of  said 
land  being  thus  prevented,  and  now  said 
Briscoe  having  withdrawn  said  affidavit  of  il- 
legality, the  said  levy  is  hereby  renewed  on 
the  same  tract  of  land  called  'Stovall  Place'  as 
containing  seventeen  hundred  acres,  more  or 
less,  excepting  the  widow's  dower  therein  of 
Nathan  Hawkins'  widow ;  and  also  I  this  day 
levied  this  fl.  fa.  on  five  and  a  half  shares  of 
MUIedgeville  Hotel  stock,  and  on  another 
tract  of  land  of  eight  hundred  and  flfty-elgbt 
acres,  called  the  'Ladd  Place'  In  said  county, 
adjoining  the  first-named  tract  called  'Stovall 
Place,'  the  lands  of  Dr.  Wm.  A.  Jarrett  and 
others — ^all  levied  on  as  separate  property  of 
Xatban  Hawkins,  one  of  the  defendants,  it 
being  pointed  out  by  plalntifTs  attorney  as 
subject  to  the  execution;  also  gave  notices  to 
the  tenants  and  advertised  according  to  law 
in  this  behalf.  December  1,  1871.  Obedlah 
Arnold,  Sheff."  Then  followed  other  entries 
that  the  sale  had  been  enjoined;  that  the 
Injunction  bad  been  dissolved,  and  the  fl.  fa. 
proceeded;  and  the  land  was  advertised  again 
for  sale;  that  certain  iwrties  had  filed  a 
claim  and  stopped  the  sale;  and  an  illegal- 
ity had  also  been  interposed  "by  L.  H.  Bris- 
coe as  Ex.  of  Nathan  Hawkins,  deceased." 
There  was  a  subsequent  entry,  dated  Decem- 
l>er  28,  1872,  that,  the  claim  being  withdrawn, 
this  fl.  fa.  proceeds,  and  the  sale  of  said 
'Stovall  Place'  Is  again  advertised  for  next 
February  sale  day.  [Signed]  Obedlah  Ar- 
nold, Sheff."  Following  this  was  an  entry, 
dated  February  4,  1873,  that  "the  tract  of 
land  above  levied  on,  called  'Stovall  Place,' 
was  this  day  sold  according  to  law,  to  the 
plaintiff,  Thomas  Johnson,  at  the  bid  or  price 
of  nine  hundred  and  five  dollars,"  etc.  (c) 
The  following  advertisement:  "Baldwin  Sher- 
iff's Sale.  Will  be  sold  on  the  first  Tuesday 
in  Feb.  next,  in  lawful  sale  hours,  before 
the  courthouse  door  in  MUIedgeville.  •  •  • 
.\l8o  aU  that  tract  of  land  of  seventeen  hun- 
dred acres,  more  or  less,  In  said  county, 
known  as  Nathan  Hawkins  home  or  'Stovall 
Place,'  adjoining  lands  of  Mrs.  Little,  How- 
ell Rose,  Mrs.  Kenan,  and  others,  except  the 
widow's  dower  or  life  estate  in  seven  hun- 
dred and  one  acres  thereof.  Including  the 
dwelling  house  and  appurtenances,  *  *  • 
levied  on  as  separate  property  of  Nathan 
Hawkins,  deceased,  to  satisfy  a  fi.  fa.  from 
Baldwin  county  court  In  favor  of  Thomas 
Johnson  against  Nathan  Hawkins,  Walter  H. 
Mitchell,  and  Theodore  A.  Goodwin,  as  co- 
partners. Property  pointed  out  by  plaintiflrs 
attorney.  Dec.  30,  1872.  Obedlah  Arnold, 
Shff.  B.  C." 

The  defendants  moved  that  the  court  rule 
out  the  foregoing  evidence,  direct  a  verdict 
for  them  against  the  plaintiffs,  uirau  tlie 
grounds  that  the  entries  of  levy,  the  adver- 
tisement, and  the  deed  were  Illegal  and  void 
because  of  Ind^nite  and  Insufficient  descrip- 


tion of  the  lands  mentioned  in  them;  that 
such  description  failed  to  put  prospective 
bidders  at  the  sale  on  notice  of  what  was 
to  be  sold,  and  was  not  followed  in  the  ad- 
vertisement and  the  deed,  but  the  descrip- 
tions "were  grossly  at  variance  and  irrecon- 
cilable and  void";  and  that  "the  .';.')(5  acri-a 
constituting  the  dower  land;  of  Mrs.  Aman- 
da Hawkins,  as  carved  out  of  the  'Stovall 
Place,'  were  not  covered,  by  nor  Included  in 
said  levy  or  levies,  or  In  said  advertisement 
or  deed,  but  were  explicitly  and  expressly 
excepted  therefrom."  The  court  overruled 
this  motion.  The  defendants  then  Introduc- 
ed: (a)  Two  sheriff's  advertisements,  one 
of  which  was  dated  April  4,  1871,  and  gave 
notice  that,  "on  the  first  Tuesday  in  May 
next,"  etc.,  the  following  property  would  lio 
sold:  "One  tract  of  land  in  the  county,  of 
Baldwin,  on  which  Nathan  Hawkins  lived 
at  the  time  of  his  death,  containing  sixteen 
hundred  and  slxty-slx  and  three-fourths 
acres,  subject  to  the  widow's  dower  in  seven 
hundred  and  one  acres — adjoining  lauds  <;f 
Mrs.  Little,  Rose,  and  others."  The  other, 
which  was  dated  December  1,  1871,  was  for  u 
sale  by  the  sheriff,  "on  the  first  Tuesday  lu 
Jan.  next,"  of  the  following  property:  "All 
that  tract  of  land  in  said  county  known  as  the 
Nathan  Hawkins  'Stovall  Place,'  containing 
seventeen  hundred  acres  more  or  less,  except- 
ing the  widow's  dower,  adjoining  lands  of 
Mrs.  Kenan,  Howell  Rose,  and  others."  (b) 
"The  record  of  the  assignment  of  dower  to 
Mrs.  Amanda  Hawkins,  widow  of  Nathan 
Hawkins,  from  and  out  of  the  'Stovall 
Place.' "  (c)  J.  C.  Hawkins,  one  of  the  de- 
fendants, offered  to  testify  that  at  the  sale 
of  the  Stovall  Place,  In  the  presence  of  wit- 
ness and  Thomas  Johnson,  and  In  the  hearing 
of  both,  the  sheriff,  J.  B.  Wall,  stated  that 
the  dower  lands  of  Mrs.  Amanda  Hiiwkius 
were  not  to  be  sold;  "that  he  [witness]  bid 
at  said  sale,  and  bid  on  that  part  of  the 
'Stovall  Place'  exclusive  of  the  said  dower, 
and  understood,  from  statements  by  the 
sheriff,  that  others  were  bidding  on  the  same 
land  that  witness  bid  on."  This  testimony 
was  repelled,  on  objection,  (d)  S.  W.  Haw- 
kins, another  of  defendants,  offered  to  tes- 
tify that,  Immediately  after  the  Stovall  Place 
was  first  levied  on,  he  was  present  at  the  of- 
fice of  Wm.  McKlnley,  attorney  for  Thomas 
Johnson,  and  heard  a  conversation  between 
him  and  Mrs.  Amanda  Hawkins,  the  mother 
of  witness,  in  which  "McKlnley  stated  that 
the  556  acres  of  land  constituting  the  dow- 
er ••  •  was  not  included  in  the  levy, 
and  would  not  be  sold  under  it,  and  further 
agreed  that  he  would  not  have  the  said  556 
acres  levied  upon  under  Johnson's  fi.  fa." 
This  testimony  also  was  rejected.  The  court 
directed  a  verdict  for  the  plaintiffs  for  the 
lands  in  controvert,  and  perpetually  en- 
joining defendants,  as  prayed  for  in  the  pe- 
tition. The  defendants  excepted  to  each  of 
the 'rulings  stated. 
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D.  B.  Sanford,  D.  S.  Sanford,  and  C.  T. 
Crawford,  for  plaintiffs  in  error.  Allen  & 
Pottle,  for  defendants  In  error. 

FISH,  0.  J.  (after  stating  the  facts  as 
above).  1.  Tlie  levies  were  not  "Illegal  and 
void  because  of  indeiiaite  and  Insufficient  de- 
scription of  the  lands  mentioned  in  them," 
nor  was  the  sherlfTs  advertisement  under 
wlilch  the  land  was  sold,  or  the  deed  which 
he  made  in  pursuance  of  the  sale,  open  to 
this  objection.  The  land  levied  upon  was  de- 
scribed in  the  first  entry  of  levy  as  "all  that 
tract  of  land  in  said  connty  on  which  Na- 
than Hawkins  •  »  •  lived  at  the  time  of 
his  death,  containing  sixteen  hundred  and 
sixty-six  and  three-fourths  acres,  subject  to 
the  widow's  dower  in  seven  hundred  and  one 
acres,  all  in  Baldwin  county,  •  •  •  ad- 
joining lands  of  Mrs.  Little,  Bose,  and  oth- 
ers." While  "a  levy  on  land  Is  void  for  un- 
certainty which  falls  to  describe  the  land 
levied  upon  with  such  precision  as  to  in- 
form a  purchaser  what  he  Is  buying,  and  en- 
able the  officer  selling  to  place  the  purchaser 
In  possession"  (Bird  v.  Burgsteiner,  100  Ga. 
4S6,  28  S.  E.  219),  yet,  so  far  as  description 
Is  concerned,  a  levy  In  contemplation  of  law 
is  sufficient  if  It  enables  one  to  locate  the 
property  and  to  Identify  It  when  found  (Wig- 
gins V.  GlUette,  93  Oa.  20,  2.3,  19  S.  E.  86, 
44  Am.  St  Rep.  123;  Collins  v.  Boring,  96 
<Ja.  360,  23  S.  B.  401).  So  the  property  lev- 
ied upon  was  sufficiently  described  In  the 
first  entry  of  levy,  as  the  description  was 
sufficient  to  enable  a  prospective  purchaser 
and  the  officer  selling  to  locate  and  identify 
the  property.  It  located  the  land  In  Baldwin 
eounty,  and  as  being  "all  that  tract  in  said 
county  on  which  Nathan  Hawkins  •  •  • 
lived  at  the  time  of  his  death,  containing 
sixteen  hundred  and  sixty-six  and  three- 
fourths  acres,"  and  "adjoining  lands  of  Mrs. 
Tilttle,  Bose,  and  others";  and  the  language 
■of  exclusion,  "subject  to  the  widow's  dower 
In  seven  hundred  and  one  acres,"  tended  to 
aid  the  description,  as  any  one  desiring  to 
bid  on  the  land  might  ascertain  from  what 
tract  of  land  belonging  to  Nathan  Hawkins 
at  the  time  of  his  death  dower  had  been  set 
apart  to  his  widow.  It  is  obvious  that  it 
would  be  an  easy  matter  for  any  one,  suffi- 
ciently interested  in  the  subject  to  contem- 
plate bidding  at  the  dieriffs  sale,  to  ascer- 
tain upon  what  tract  of  land,  in  Baldwin 
county,  Nathan  Hawkins  lived  at  the  time 
of  his  death,  especially  when  Informed  by 
the  levy  that  such  tract  adjoined  the  lands 
of  Mrs.  Little,  Rose,  and  others,  and  that 
dower  had  been  assigned  therefrom  to  the 
widow  of  Hawkins;  and  he  could  likewise 
easily  ascertain,  from  the  record  In  the  of- 
-fice  of  the  clerk  of  the  superior  court,  Just 
what  portion  of  such  tract  had  been  set  apart 
as  dower,  as  the  law  requires  the  plat  of 
the  "survey  of  dower"  to  be  recorded,  with 
the  return  of  the  dower  commissioners.  In 
that  office.    Civ.  Code  1895,  |  4701.    But  the 


contention  of  counsel  for  plaintlfEs  In  error 
on  this  point  in  their  brief  is  that  the  de- 
scription in  the  levy  "was  too  indefinite  and 
uncertain,"  in  that  "it  failed  to  put  prospect- 
ive bidders  on  notice  of  •  •  ♦  what  in- 
terest in  [the]  lands  was  to  t>e  sold";  that 
"it  did  not  appear  whether  the  fee  of  the 
entire  Stovall  Place  or  the  fee  of  the  1,100 
odd  acres  only  was  to  be  sold."  This  is  cer- 
tainly not  a  sound  criticism  of  the  first  levy. 
That  levy,  as  we  have  seen,  was  upon,  "all 
that  tract  of  land  In  said  county  on  wh'ch 
Nathan  Hawkins  •  •  •  lived  at  the  time 
of  his  deatli,  containing  sixteen  hundred  and 
sixty-six  and  three-fourths  acres,  subject  to 
the  widow's  dower  In  seven  hundred  and  one 
acres."  This  clearly  was  a  levy  upon  the 
entire  tract  described,  and  could  not  be  con- 
strued to  be  a  levy  upon  only  that  poi-tion 
of  It  not  Included  in  the  plat  of  the  survey 
of  the  dower.  The  words  "subject  to  the 
widow's  dower  in  seven  hundred  and  one 
acres"  clearly  indicate  that  the  fee  in  the 
whole  tract  was  levied  upon,  and  was  to  lie 
sold,  subject  only  to  the  life  estate  of  the 
widow  of  Nathan  Hawkins  in  that  portion  of 
such  land  which  had  been  set  aside  to  her 
as  dower.  They  were  very  apt  words  for 
this  purpose.  The  widow's  dower  in  70i 
acres  was  simply  her  Interest  therein,  which 
was  a  life  estate,  and,  subject  to  this  life 
estate,  the  fee  in  the  whole  original  triu-t 
from  which  the  dower  had  been  carved  was 
levied  upon.  This  seems  clear  and  definite. 
Why  the  sheriff  should  have  deemed  it  nec- 
essary to  make  a  second  levy  we  cannot  un- 
derstand. However,  Judging  from  the  lan- 
guage of  the  second  entry  of  levy,  he  seems 
to  have  been  under  the  Impression  that  as 
the  progress  of  the  former  levy  had.  after  ad- 
vertisement thereunder,  been  arrested  by  an 
affidavit  of  illegality  until  the  time  fixed  by 
the  advertisement  for  the  sale  had  passed, 
the  first  levy  had  l>ecome  stale  or  dormant 
and  needed  to  be  revived,  or,  as  he  termed  it, 
"renewed."  It  is  obvious,  though,  that  the 
first  levy  was  in  full  force  and  effect  when 
the  second  was  made,  as  it  had  never  been 
dismissed,  and  the  second  levy  cannot  be  con- 
sidered as  being  equivalent  to  a  dismissal  of 
the  former  one,  for  it  was  clearly  intended 
to  be  In  aid  of  the  first.  The  most  that  can 
lye  claimed  as  to  the  effect  of  the  second  en- 
try of  levy  Is  that  it  is  explanatory  of  thn 
first,  and  that  the  two  entries  should  be  con- 
strued together.  There  is  no  inconsistency 
in  the  description  of  the  property  levied  upon 
in  these  two  entries  of  levy.  Instead  of 
there  being  such  Inconsistency,  the  descrip- 
tion contained  in  the  first  is,  by  reference 
thereto  in  the  second,  made  a  part  of  the 
description  In  the  latter.  The  second  levy 
describes  the  land  embraced  in  the  first  levy 
as  "the  'Stovall  Place"  of  sixteen  hundred 
and  sixty-six  and  three-fourths  acres";  that 
is,  that  the  land  described  in  the  orlstnal 
levy  as  that  tract  of  land  In  Baldwin  coun- 
ty on  which  Nathan  Hawkins  lived  at  the 
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time  of  bl8  death  Is  the  tract  called  the 
'Stovall  Place."  This  simply  somewhat  en- 
larges the  description  contnlued  la  the  first 
lerr,  affording  an  additional  means  by  which 
to  locate  and  Identify  the  land  levied  npon. 
The  same  may  be  said  In  reference  to  the 
sulistitutlon  In  the  second  levy  of  the  words 
"seventeen  hurdred  acres,  more  or  less,"  for 
the  words  "sixteen  hundr.d  and  flxty-siz 
aad  three-fourths  acres,"  which  appeared 
in  the  first  entry.  The  claiue  In  the  second 
entry  of  levy,  "excepting"  from  the  levy  up- 
on the  entire  tract  of  1,700  acres,  more  or 
less,  "the  widow's  dower  therein  of  Nathan 
Hawkins'  widow,"  does  not  necessarily  con- 
flict with  the  expression,  "subject  to  the  wid- 
ow's dower  In  seven  hundred  and  one  aia'cs." 
which  appears  In  the  first  levy.  "The  wid- 
ow's dower"  in  the  land  levied  upon  was  the 
widow's  life  estate  In  that  portion  of  such 
land  which  had  been  set  apart  to  her  as 
dower.  But,  even  If  these  two  clause!)  of  ex- 
clnsion,  when  construed  separately,  seem  to 
conflict,  when  they  are  construed  together,  as 
they  should  be,  they  unmistakably  refer  to 
the  legal  right  of  dower  In  the  land  set  apart 
to  the  widow,  and  not  to  the  dower  tract  It- 
self. 

Counsel  for  plaintiffs  In  error  cite  McAfee 
T.  Arltae,  83  Ga.  645,  10  S.  E.  441,  and  Welis 
T.  Dlllard,  93  Ga.  682,  20  S.  E.  263,  to  support 
their  contention  that  the  reversion  in  the 
dower  land  was  not  sold.  In  the  first  of 
these  cases  It  was  held  that  "the  clause.  In  a 
deed,  'except  the  dower  of  fifty  acres  and 
fuliy  described  In  deed  given  to  Corbln  Bank- 
ing Co.,  the  said  tract  or  parcel  of  land  here- 
by conveyed  •  •  •  contains  all  the  dwell- 
ings and  glnhouse  except  the  old  original 
dwelling  house,'  Is  strictly  an  exception." 
There  the  grantor  excepted  from  his  con- 
veyance, not  the  widow's  dower  In  the  tract 
conveyed,  nor  the  dower  In  60  acres  of  such 
tract,  but  he  described  the  land  excepted  as 
"the  dower  of  fifty  acres,"  which  was  the 
snme  as  if  he  had  said,  "except  the  dower 
land  of  fifty  acres."  The  word  "dower" 
there  was  descriptive  of  land,  and  not  of  an 
Interest  In  land.  The  second  case  cited  is  on 
the  same  line.  There  an  administrator  con- 
veyed to  the  widow  of  the  Intestate  "lot  154, 
in  31st  dist,  Marlon  county,  except  the  wi- 
dow's dower  and  ten  acres  off  southeast  cor- 
ner," and  the  deed  recited  that  the  widow 
"booght  all  of  said  lot  except  the  widow's 
dower  and  ten  acres  off  of  the  southeast  cor- 
ner of  said  lot."  The  widow  at  the  time  of  the 
sale  was  In  possession  of  a  definite  portion 
of  the  lot,  which  portion  had  been  previous- 
ly laid  off  as  her  dower;  and  It  was  held 
that  "the  proper  construction  of  the  convey- 
ance Is  that  both  this  portion  and  the  10 
acres  In  the  southeast  corner  were  wholly 
excepted  from  the  sale  made  by  the  adminis- 
trator, the  phrase  'widow's  dower,'  as  used 
In  the  conveyance,  meaning,  not  the  legal 
right  of  dower,  but  the  parcel  of  land  Itself 
over  which  that  right  had  been  asserted  and 
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exercised."  Had  the  description  in  the  con- 
veyance been  "all  of  lot  154,  in  the  31st  dlst. 
of  Marlon  county,  except  the  widow's  dower 
therein,"  and  If  the  deed  had  recited  that 
the  widow  "bought  all  of  said  lot  except  the 
widow's  dower  therein,"  we  apprehend  that 
the  ruling  as  to  the  effect  of  the  deed  would 
have  been  different.  For  the  widow's  dower 
In  a  described  tract  of  land  must  mean  cither 
a  life  estate  in  the  whole  of  such  tract,  or 
such  an  estate  in  a  designated  and  describ- 
ed portion  thereof.  In  the  present  case, 
however,  the  meaning  of  the  words,  in  the 
second  entry  of  levy,  "excepting  the  widow's 
dower  therein  of  Nathan  Hawkins'  widow," 
If  not  precisely  clear  from  the  words  them- 
selves, Is  made  clear  by  reference  to  the  first 
levy,  of  which  the  second  was,  by  Its  very 
terms.  Intended  to  be  simply  a  renewal. 

The  sheriff's  advertisement.  Introduced  by 
plaintiffs,  was  not  "void  because  of  Indefi- 
nite and  Insufficient  description  of  the  lands" 
therein  mentioned.  The  description,  "all  that 
tract  of  land  of  sevoiteen  hundred  acres, 
more  or  less,  known  as  the  Nathan  Hawkins' 
home  or  'Stovall  Place,'  adjoining  lands  of 
Mrs.  Little,  Howell  Rose,  Mrs.  Kenan,  and 
others,  except  the  widow's  dower  or  life  es- 
tate In  seven  hundred  and  one  acres  thereof, 
including  the  dwelling  house  and  appurte- 
nances," was  clearly  sufficient  for  prospec- 
tive purchasers  to  locate  and  Identify  the 
land  to  be  sold,  and  it  also  clearly  Indicated 
that  the  whole  Interest,  In  the  entire  tract  of 
about  1,700  acres,  was  to  be  sold,  except  the 
life  estate  of  the  widow  in  the  dower  lauds. 
The  language  "except  the  widow's  dower  or 
life  estate  In  seven  hundred  and  one  acres" 
plainly  shows  that  it  was  the  life  estate  of 
the  widow,  in  that  portion  of  the  tract  set 
apart  as  her  dower,  which  was  excepted  from 
the  sale  to  be  had  under  the  levy,  and  not 
the  dower  tract  Itself.  This  advertisement 
was  certainly  perfectly  consistent  with  the 
first  levy,  and  It  was  not  at  all  inconsistent 
with  the  second  one,  when  It  is  construed,  as 
it  should  be,  in  connection  with  the  first. 
The  sheriflfs  deed  followed  the  language  of 
this  advertisement,  and  therefore  there  was 
no  confilct  between  the  description  In  the 
deed  and  the  description  in  the  advertise- 
ment, and  none  between  the  description  In 
the  deed  and  those  In  the  levies.  The  fact, 
to  which  counsel  for  plaintiffs  in  error  call 
attention  In  their  brief,  that  the  dower  tract 
actually  consisted  of  only  556  acres.  Instead 
of  701  acres,  as  Indicated  In  the  levies,  the 
advertisement,  and  the  deed,  Is  immaterial; 
for,  as  we  have  shown,  it  was  not  the  dower 
tract  which  was  excepted  In  these  writings, 
but  the  widow's  life  estate  therein;  and  if 
she  in  fact  only  had  a  dower  or  life  estate 
In  556  acres,  then  It  was  only  this  Interest 
which  was  excepted.  Even  If  It  could  be  held 
that,  under  the  levies,  the  advertisement, 
and  the  deed,  a  life  Interest  In  the  widow  In 
701  acres  of  the  land  was  excepted,  the  re- 
sult In  this  case  would  be  the  same,  as  arter 
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her  death  the  whole  or  complete  legal  title 
to  the  entire  original  tract  of  land  which 
had  been  levied  upon  and  eold  by  the  sheriff 
to  Thomas  Johnson  would  be  in  the  plain- 
tiffs, as  trustees  under  the  will  of  Johnson; 
the  fact  that  the  plaintiffs  held  whatever  ti- 
tie  he  had  in  his  lifetime  being  shown  by 
documentary  evidence  Introduced  by  them 
and  uncontested  by  the  defendants.  This 
documentary  evidence  It  was  not  necessary  to 
set  out  in  the  statement  of  facts  preceding 
this  opinion,  as  the  questions  presented  and 
relied  on  by  plaintiffs  In  error  did  not  in- 
volve Its  dlBcnssIou.  The  sheriff's  advertise- 
ments of  sale,  introduced  by  defendants,  have 
not  been  considered,  tor  the  simple  and  suffi- 
cient reason  that  the  land  was  not  sold  un- 
der these  advertisements  or  either  of  them. 
Bach  of  than  was  functus  officio,  by  lapse 
of  time,  when  the  land  was  finally  exposed 
for  sale  by  the  sheriff  and  sold  by  him.  The 
sale  took  place  on  the  first  Tuesday  in  Feb- 
ruary, 1878,  In  pursuance  of  an  advertise- 
ment that  It  would  be  sold  on  that  day,  dat- 
ed December  30,  1872.  No  bidder  or  pros- 
pective bidder  at  that  sale  was  concerned 
in  an  advertisement  dated  April  4,  1871,  giv- 
ing notice  that  on  the  first  Tuesday  in  May 
thereafter  certain  property  would  be  sold  by 
the  sheriff,  nor  In  an  advertisement  dated 
December  1,  1871,  of  property  to  be  sold  on 
the  first  Tuesday  In  January,  1872,  although 
each  of  these  advertisements  may  have  been 
Intended  to  be  based  upon  the  Identical  levy 
under  which  the  sale  advertised  for  the  first 
Tuesday  in  February,  1873,  was  to  take 
place.  The  two  advertisements  introduced 
by  defendants  were  wholly  Irrelevant  and 
immaterial. 

2.  The  exceptions  to  the  exclusion  of  the 
testimony  of  J.  C.  Hawkins,  offered  by  de- 
fendants for  the  purpose  of  contradicting  the 
return  of  the  sheriff  as  to  the  property  sold 
under  the  execution,  and  the  deed  which  he 
executed  to  the  purchaser  at  such  sale,  were 
not  well  taken.  The  return  of  the  sheriff  as 
to  the  sale  entered  on  the  fl.  fa.  was,  so  far  as 
material  here,  as  follows:  "Feb.  4,  1873. 
The  tract  of  land  above  levied  on  called 
'Stovall  Place'  was  this  day  sold  according 
to  law,  to  •  *  ♦  Thomas  Johnson,  at  the 
bid  or  price  of  nine  hundred  and  five  dollars," 
etc.  From  this  entry  It  appears  that  the 
whole  tract  of  land  called  "Stoval  Place,"  as 
levied  on,  was  sold  by  the  sheriff.  If  the  re- 
turn of  the  sheriff  on  the  execution  had  been 
that  "the  tract  of  land  called  'Stovall  Place- 
was  this  day  sold,"  etc.,  such  return,  standing 
alone,  would  clearly  mean  that  all  the  inter- 
est of  the  defendant  in  execution  in  such 
tract,  or  any  portion  of  the  same,  had  been 
sold.  Host  assuredly  it  would  mean  that  no 
distinct  and  separate  part  of  the  land  Itself 
had  been  excepted  from  the  sale.  But  the  re- 
turn stated  that  "the  tract  of  land  above  lev- 
led  on  called  'Stovall  Place'  was  this  day 
sold,"  etc,  and,  construed  In  the  light  of  the 
levy  or  levies,  this  means  that  the  tract  of 


land  known  as  "Stovall  Place"  was  sold  as 
levied  on;  that  Is,  subject  to  the  widow's 
dower  In  a  portion  of  such  tract  The  de- 
scription "the  tract  of  land  above  levied  on 
called  'Stovall  Place'"  necessarily  Includes 
the  whole  tract ;  and  parol  evidence  that  556 
acres  thereof,  which  had  been  set  aside  as 
the  widow's  dower,  was  not  sold  would  direct- 
ly contradict  the  return  of  the. sheriff  as  to 
the  sale.  Such  evidence  would  also  contra- - 
diet  the  deed  which  the  sheriff  made  to  the 
purchaser  at  the  sale,  which,  as  we  have 
seen,  purported  to  convey  this  entire  tract 
of  land,  "except  the  widow's  dower,  or  life 
estate  in  seven  hundred  and  one  acres."  In 
Parler  v.  Johnson,  81  Ga.  264,  7  S.  E.  317  (2). 
it  was  held:  "The  sherifTs  «itry  upon  the  fl. 
fa.  and  his  deed  executed  In  pursuance  there- 
of, after  the  lapse  of  more  than  20  years,  are 
better  evidence  than  the  parol  testimony  of  a 
single  witness  as  to  what  property  was  sold. 
And  tlie  entry  is  not  traversable  by  third  per- 
sons upon  the  trial  of  an  action  against  them 
for  the  premises."  In  the  opinion,  at  page 
259  of  ai  Ga.,  at  page  318  of  7  S.  E.,  Chief 
Justice  Blackley  said:  "One  witness  testified 
that  the  land  actually  sold  by  the  sheriff  was 
not  that  embraced  in  the  sheriff's  retam  and 
In  his  deed  of  conveyance;  that  the  reversion 
In  the  land  covered  by  the  widow's  dower  was 
not  sold.  More  than  20  years  had  elapsed; 
and  sorely  the  recollection  of  this  one  wit- 
ness was  not  sufficient  to  match  and  master 
official  documents  like  these.  The  defendants 
In  the  action  wanted  to  traverse  the  return; 
that  18,  make  up  a  collateral  Issue  denying  Its 
truth.  The  court  declined  to  allow  this,  and 
we  suppose  correctly,  for  we  never  heard  of 
the  like.  They  who  proposed  the  traverse 
were  not  parties  to  the  cause  in  which  the 
return  was  made."  It  will  be  seen  that  the 
court  there  passed  upon  two  questions  In  ref- 
erence to  an  attack  upon  the  return  of  the 
sheriff  as  to  the  sale  under  the  execution. 
The  first  was  as  to  the  sufficiency  of  the  parol 
evidence — apparently  hitioduced  without  ob- 
jection— ^to  overcome  this  return  and  the  deed 
made  In  pursuance  thereof.  The  second  was 
as  to  the  right  of  persons  not  parties  to  the 
cause  In  which  the  sheriff's  return  was  made 
to  traverse  such  return.  Under  the  ruling 
upon  the  first  question.  If,  In  the  present  case, 
the  court  had  permitted  J.  C.  Hawkins,  one  of 
the  defendants,  to  testify  that  he  was  present 
at  the  sherlflTs  sale  in  question,  and  heard 
the  sheriff  state  that  the  dower  lands  were 
not  to  be  sold,  such  testimony  could  not  have 
changed  the  result  of  the  trial,  as  the  evidence 
in  the  case  would  have  demanded  a  verdict 
in  favor  of  the  plaintiffs;  for  here  we  have 
the  testimony  of  a  single  witness  as  to  what 
property  was  sold  at  a  sheriff's  sale,  offered 
more  than  30  years  after  such  sale,  to  con- 
tradict the  return  of  the  slierlff  and  the  deed 
which  he  made  to  the  purchaser  at  that  sale. 
Under  the  ruling  on  the  second  question  per- 
sons who  were  not  parties  to  the  cause  In 
which  the  return  of  the  sheriff  was  made  can- 
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wt  traverse  the  retnrn.  Under  the  decision 
in  Jinks  t.  Am.  Mortgage  Co.,  102  6a.  694, 
2S  S.  E.  609,  such  a  sheritrs  return,  "80  long 
as  it  stands  nnchallenged  upon  the  record.  Is 
presomptively  correct";  and.  In  the  absence 
of  a  traverse  thereof.  It  Is  conclusive  upon 
the  parties  to  the  case,  and  of  course  It  must 
follow  18  conclusive  upon  those  claiming  un- 
der a  part7  to  the  case.  In  the  opinion  Mr. 
Justice  Cobb,  after  citing  decisions  of  this 
court,  to  the  effect  that  "the  entry  of  a  sher- 
iff on  process  in  his  hands  is  generally  not 
traversable,"  but  "such  entry  may  be  trav- 
ersed, however,  for  fraud  or  collusion,"  and 
that  "the  Code  Videned  the  laws  of  traverse 
u  to  the  returns  of  service,'"  said:  "But 
the  returns  of  sheriffs  and  other  levying  offi- 
cers upon  final  process  in  their  hands  are  still 
governed  by  the  law  as  it  stood  before  the 
Code  was  adopted.  *  *  *  As  long  as  the 
entry  of  the  sheriff,  reciting  a  sale  at  an 
amount  more  than  that  due  on  the  execution, 
stands  upon  the  records  unlmpeached  and  un- 
challenged, such  entry  is  conclusive  upon  the 
plaintiff  in  execution.  If  the  entry  Is  false, 
the  officer  making  it  is  liable  in  damages  to 
any  one  injured  thereby.  If  It  was  made 
fraudulently  or  coliusively.  It  may  be  attack- 
ed and  set  aside  at  the  instance  of  any  one 
who  is  the  victim  of  such  fraud  or  collusion." 
We  think  It  necessarily  follows  from  these 
two  decisions  that  the  court  rightly  excluded 
tbe  parol  evidence  offered  to  contradict  the 
sberUTs  return  of  the  sale  under  the  execu- 
tion and  his  deed  made  In  pursuance  thereof. 
Under  the  first  decision  third  parties  cannot 
traverse  the  return  of  the  sheriff ;  and  under 
the  second  such  return  is  conclusive  upon  a 
party  to  the  cause  until  it  is  traversed  upon 
proper  groimd,  and,  consequently,  must  be 
conclusive  ujion  those  holding  under  him. 
Our  ruling,  of  coarse,  applies  to  tb'e  rejection 
of  the  testimony  of  S.  W.  Hawkins  as  to  a 
statement  made,  In  his  presence,  to  his  moth- 
er, by  an  attorney  for  the  plaintiff  in  execu- 
tion, which  testimony  was  otherwise  inadmis- 
sible as  an  effort  to  contradict  the  levy  enter- 
ed upon  the  fl.  fa.  by  parol  evidence.  Ac- 
cording to  the  testimony  of  this  witness, 
which  appeara  In  the  record,  he  might  have 
been  "a  little  over  15  yean  of  age"  when  he 
beard  tbe  statement  In  question,  but  it  Is 
doubtful  whether  he  was  even  that  old,  and 
about  35  years  had  elapsed  since  he  heard  it 
There  being  no  error  in  any  of  the  rulings 
complained  of,  the  Judgment  of  the  court  be- 
low is  affirmed.    All  the  Justices  concur. 


TAYLOR  V.  ALLEN. 
(Sapreme  Court  of  Georgia.     Aug.  19,  1908.) 
1.  CcvBNANTB— Breach— Action  —  Jttdomknt 

— COHCLtfSIVENESS— WABBANTT. 

Where  a  defendant  in  an  action  of  eject- 
ment nay  have  an  action  over  against  a  war- 
tantot  of  title,  and  vouches  him  into  court  by 
ximjf  notice  of  the  pendency  of  the  suit,  the 
judgment  rendered  therein  will  be  conclusive  up- 


on the  party  vouched  as  to  the  right  of  tbe 
plaintiff  to  recover. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Die. 
vol.  14,  Covenants,  |  223.] 

2.  Samb— Defenses  Concluded. 

As  to  a  defense  which  the  person  vouched 
could  have  set  up  in  the  ejectment  case,  and 
which,  if  suHtained,  would  have  defeated  a  recov- 
ery, he  is  concluded,  and  cannot  set  It  up  In  a 
suit  for  a  breach  of  his  warranty  of  the  title, 
on  account  of  the  recovery  in  the  ejectment 
cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Covenants,  {  223.] 

S.  Saxe. 

This  is  also  true  if  the  defense  was  ac- 
tually set  up  and  passed  upon  in  the  first  suit. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  i  223.] 

4.  Sams— Wabbantt  —  Bkeach— Measttkb   o» 
Damages— EixifENTS. 

As  a  general  rule,  on  a  breach  of  warranty 
the  measure  of  damages  is  the  purchase  money, 
with  interest  and  expense  of  htigation;  attor- 
ney's fees,  and  travehng  expenses  ai«  not  proper 
elements  of  damage. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  S  249.] 

(Syllabus  by  the  Court.) 

Bvans,  P.  J.,  and  Atkinson,  J.,  dissenting. 

5.  WOBDS  AND  PHXASES— "PUBCBABE  MONET." 

The  words  "purchase  money,"  as  used  in 
the  rule  that,  in  an  action  for  breach  of  • 
covenant  of  warranty,  the  measure  of  damages 
is  the  "purchase  money"  and  interest,  include  the 
actual  consideration  paid  for  the  land,  whether 
in  money,  property,  or  otherwise. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  5857.] 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  by  Mra.  M.  J.  Taylor,  as  administra- 
trix, etc.,  against  Lee  Allen.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

W.  P.  Wallls  and  Lane,  Maynard  &  Hooper," 
for  plaintiff  in  error.  Shipp  &  Sheppard,  for 
defendant  in  error. 

LUMPKIN,  J.  Mrs.  Nettle  MeCall  Allen 
made  a  deed  to  her  brother-in-law,  Lee  Allen, 
and  on  tbe  same  day  the  latter  made  a  war- 
ranty deed  to  tbe  American  National  Build- 
ing &  Loan  Association,  which  conveyed  by 
quitclaim  deed  to  Taylor.  Afterwards  Mrs. 
Allen  brought  ejectment  against  Taylor  to  re- 
cover the  land.  The  defendant  vouched  Lee 
Allen  as  a  warrantor.  Mrs.  Allen  recovered 
Judgment.  Taylor  brought  suit  against  Lee 
Allen  for  a  breach  of  warranty.  The  defend- 
ant pleaded  that  his  deed  to  tbe  association 
was  without  consideration ;  that  he  was  never 
in  possession  of  the  land,  and  never  owned 
or  claimed  title  to  It;  that  the  deeds  from 
Mrs.  Allen  to  him,  and  that  from  him  to  the 
association,  were  made  to  settle  a  criminal 
prosecution  against  Mra.  Allen's  husband,  on 
a  charge  of  embezzlement  preferred  by  tbe  as- 
sociation against  him ;  that  this  mode  of  con- 
veyance was  used  at  the  instance  of  the  as- 
sociation; and  that  "It  was  upon  this  consid- 
eration, and  for  this  reason  alone,  that  a 
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deed  was  accordingly  made  by  tbe  said  Nettie 
Allen  to  this  defendant,  and  from  tbls  defend- 
ant to  the  said  association,  with  full  knowl- 
edge of  all  the  facts  herein  set  out ;  and  tbls 
defendant  further  avers  that,  In  consideration 
of  said  aforeuientioned  agreement,  the  prose- 
cution instituted  by  tbe  plaintiff  against  Tbos. 
E.  Allen  was  dropped,  and  was  not  pressed 
further  by  plaintiff  or  his  association,  or  by 
any  of  Its  officers  or  stockholders" ;  and  that 
tbe  deed  made  by  bim  was  "a  part  and  parcel 
of  an  illegal  scheme  to  compound  a  felony." 
Also,  that  tbe  deed  to  him  and  that  by  blm 
to  the  association  were  for  the  purpose  of  ef- 
fecting a  payment  by  Mrs.  Allen  of  her  hus- 
band's debt  to  tbe  association,  and  that  the 
dual  conveyance  was  made  at  the  suggestion 
of  the  present  plaintiff  as  president  of  the  as- 
e:oclatlon.  In  the  present  case  tbe  defendant 
testified,  among  other  things,  as  follows:  Tom 
Allen  was  arrested  on  a  charge  of  embezzle- 
ment. "A  few  days  after  that  my  brother's 
wife,  Mrs.  Nettle  McCall  Allen,  sent  for  me 
to  come  to  her  honse.  I  went  to  ber  house, 
and  she  was  crying,  and  asked  me  to  go  down 
to  tbe  Building  &  Loan  Association  and  offer 
them  this  property  of  hers  at  Buena  Vista. 
Well,  at  ber  request  I  went  down  to  the  Build- 
ing &  Loan  Association.  I  did  not  make  a 
statement  of  this  matter  then.  I  went  to 
Judge  Fort  in  regard  to  tbe  matter  that  day. 
He  was  the  attorney  representing  the  Build- 
ing &  Loan  Association,  and  assisted  the  pros- 
ecution of  my  brother  by  this  company.  I 
went  to  him,  and  offered  him  this  property  in 
settlement  of  my  brother's.  I  went  to  Judge 
Fort's  office  that  afternoon,  tbe  afternoon  of 
tbe  day  my  brother's  wife  had  sent  for  me, 
and  offered  blm,  as  attorney  and  agent  for 
the  Building  &  Loan  Association,  a  deed  from 
brother's  wife  to  the  association,  with  tbe  un- 
derstanding that  these  criminal  cases  against 
my  brother  should  be  dismissed."  A  ruling 
on  a  demurrer  to  the  petition  will  be  found 
in  121  Ga.  841,  49  S.  E.  799. 

1-3.  It  is  thus  evident  that  Allen  claimed 
tbe  making  of  the  deed  by  Mrs.  Allen  to  him, 
and  that  by  blm  to  the  association,  to  be 
parts  of  an  illegal  scheme.  The  reooi'd  in 
tbe  ejectment  ease  was  introduced  in  evi- 
dence. Tbe  jury  found  for  the  defendant. 
"Where  a  defendant  may  have  a  remedy  over 
against  another,  and  vouches  bim  into  court 
by  giving  notice  of  tbe  pendency  of  the  suit, 
tbe  Judgment  rendered  therein  will  be  conclu- 
sive upon  the  party  vouched,  as  to  tbe  amount 
and  right  of  the  plaintiff  to  recover."  Civ. 
Code  1805,  §  5234.  It  was  admitted  on  the 
trial  that  the  defendant  was  vouched  in  the 
ejectment  case.  He  was  therefore  bound  by 
the  Judgment  as  to  the  right  of  Mrs.  Allen 
to  recover;  and,  if  he  failed  to  appear  and 
protect  bis  warranty  by  defending  against 
her  suit,  in  an  action  on  bis  warranty  he  was 
bound  as  to  any  defense  which  he  could  have 
set  up  in  tlie  first  case.  If  the  deod  from 
Mrs.  Allen  to  Lee  Allen  and  from  him  to  tbe 


association  were  parts  of  a  scheme  to  com- 
promise a  prosecution  for  a  felony,  and  tbls 
was  known  to  Taylor,  as  now  contended,  this 
would  have  been  a  good  defense  to  the  action 
of  ejectment ;  the  conveyance  and  delivery  of 
possession  having  been  consummated.  If  he 
failed  to  set  up  this,  be  was  bound  by  tbe 
Judgment,  and  precluded  from  setting  up  the 
same  Issue  in  a  suit  on  the  warranty.  If  he 
did  appear  when  vouched,  and  set  up  this  de- 
fense, he  is  of  course  bound  by  the  Judgment. 
Civ.  Code  1895,  !  3742.  If  tbe  evidence  be 
considered  in  order  to  show  that  the  point 
was  actually  passed  on  in  the  former  suit 
(Irvin  V.  Spratlln,  127  Ga.  240,  55  S.  E.  1037), 
it  is  clear  that  it  was  so.  Tbe  defendant  tes- 
tified that  be  was  a  witness  in  that  suit,  and 
gave  evidence  by  interrogatories  touching  the 
illegality  of  tbe  consideration.  There  was  al- 
so other  evidence  on  that  point  The  charge 
of  tbe  court  In  that  case  more  frequently  re- 
ferred to  tbe  deed  of  Mrs.  Allen,  but  it  was 
not  confined  to  her  deed  alone,  as  distinct 
and  disconnected  from  that  of  the  defendant. 
It  seems  to  l)e  clear,  therefore,  that  not  only 
was  the  matter  of  the  illegality  of  the  trans- 
action a  defense  which  could  have  been  made 
in  the  ejectment  suit,  but  also  tbat  it  was  ac- 
tually passed  upon.  The  present  defendant 
was  accordingly  concluded  on  the  subject,  and 
could  not  again  set  up  that  defense.  Nor  was 
it  any  defense  against  a  suit  on  his  warranty 
that  Mrs.  Allen  made  her  conveyance  to  pay 
the  debt  of  her  husband.  The  restriction  on 
the  right  of  a  married  woman  as  to  conveying 
her  property,  and  her  right  to  recover  It  If 
conveyed  for  the  purpose  of  paying  her  hus- 
band's debt,  and  if  received  and  held  by  one 
with  notice  of  tbat  fact,  is  for  ber  protection. 
Civ.  Code  1895,  |  248a  It  is  not  for  tbe  pro- 
tection of  a  man  sui  Juris,  who  takes  a  deed 
from  her  and  warrants  tbe  title  to  another. 
The  very  object  of  the  interposition  of  this 
conveyance  to  him  was  probably  to  place  a 
warrantor  between  her  and  the  company,  who 
could  be  held  on  his  warranty  if  she  repudiat- 
ed ber  conveyance.  So  a  minor  may  repudi- 
ate bis  contract  or  conveyance ;  but,  if  anoth- 
er warrants  or  guarantees  tbat  tbe  minor's 
conveyance  shall  be  good,  he  is  not  relieved 
by  the  minor's  refusal  to  abide  by  it.  Tbe 
very  reason  for  taking  tbe  warranty.  If  law- 
ful, can  hardly  be  a  defense  to  a  suit  for  its 
breach.  A  general  warranty  covers  a  known 
defect  in  the  title.  Civ.  Code  1895,  8  3615: 
Allen  V.  Taylor,  121  Ga.  841,  49  S.  E.  799. 
The  point  was  raised  by  objection  to  evidence, 
to  the  charge,  and  by  attacking  the  verdict 
as  not  authorized  by  the  evidence.  The  objec- 
tion to  tbe  evidence  is  not  well  stated,  but  the 
assignment  of  error  upon  the  charge  and  ver- 
dict is  valid,  and  we  think  should  be  sus- 
tained. 

4.  Tbe  general  rule  in  Georgia  Is  that,  on 
a  breach  of  warranty  of  title  to  land,  tbe 
measure  of  damages  is  the  purchase  money, 
with  interest,  unless  the  use  of  the  prem- 
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Ises  Is  equal  to  the  Interest  In  the  opinion 
of  the  Jury.  Civ.  Code  1895,  f  3804;  Gragg 
T.  Ulehardson,  23  Ga.  506,  571,  71  Am.  Dec. 
190;  Wlmberly  v.  Collier,  32  Ga.  13,  20.  It 
bag  been  held  by  two  Judges  (one  dissenting) 
that  even  a  remote  warrantor  can  show  the 
parchase  money  actually  paid,  in  spite  of  a 
recital  in  the  deed  as  to  the  consideration. 
Martin  r.  Gordon,  24  Ga.  533.  Spealclng  for 
myself,  I  think  the  dissent  of  Judge  Mc- 
Donald, as  to  an  Innocent  purchaser  with- 
out notice,  presents  strong  reasoning.  Tay- 
lor could  not  recover  more  than  he  bad  paid, 
with  Interest.  If  the  purchase  money  or 
consideration  of  the  deed  of  Allen  to  the 
association  was  more  than  that  of  the  deed 
to  Taylor,  his  recovery  would  be  limited  to 
his  loss,  with  Interest.  If  that  were  more 
than  the  consideration  of  the  warranty  deed 
of  Allen,  no  recovery  could  be  had  beyond 
the  amount  of  the  latter,  with  Interest,  If 
the  rating  of  the  majority  of  the  court  in  the 
Martin  Case  be  followed,  and  certainly  It 
is  the  same  as  to  one  who  buys  with  notice. 
The  expression  "purchase  ntoney,"  as  here  us- 
ed, includes  the  actual  consideration,  wheth- 
er paid  In  money,  property,  or  otherwise.  If 
a  breach  of  warranty  is  proved,  but  no  amount 
of  purchase  money  Is  shown  as  a  measure, 
nominal  damages  only  are  recoverable.  Civ. 
Code  1895,  {  3801.  Expenses  of  litigation, 
attorney's  fees,  and  cost  of  traveling  were 
not  proper  elements  of  damages. 

Judgment  reversed.  All  the  Justices  con- 
cur. e.\cept  EVANS,  P.  J.,  and  ATKINSON, 
J.,  dissenting. 

EVANS,  P.  J.,  and  ATKINSON,  3.  (dls- 
Eenting).  We  differ  with  our  Brethren  as  to 
the  extent  of  the  estoppel  of  the  Judgment 
in  the  ejectment  case.  Under  the  record 
In  that  case  It  appears  that  Mrs.  Allen  sought 
to  evade  the  estoppel  of  her  own  deed  by 
showing  It  was  given  to  settle  her  husband's 
debt,  and  the  defendant  attempted  to  thwart 
that  effect  by  urging  that  the  real  consider- 
ation of  Mrs.  Allen's  deed  was  to  suppress 
a  criminal  prosecution,  and  that  the  law 
would  not  aid  her  In  a  recovery  of  the  land. 
See  Taylor  v.  Allen,  112  Ga.  330,  37  S.  B. 
408.  The  capstone  of  the  legal  principle  as- 
serted by  the  defendant  to  prevent  a  recov- 
ery was  that  Mrs.  Allen  bad  engaged  in  an 
illegal  transaction;  that  her  deed  was  made 
to  suppress  a  prosecution  for  crime.  The 
participation  of  Lee  Allen  in  her  effort  to 
Mjppress  the  prosecution  was  not  an  inde- 
pendent Issue.  The  fact  for  adjudication  was 
not  that  Lee  Allen  gave  his  deed  to  the  as- 
sociation to  suppress  the  prosecution,  but 
did  Mrs.  Allen  give  her  deed  for  that  pur- 
pose? Now  it  may  have  been  that  Mrs.  Al- 
ien gave  her  deed  to  settle  her  husband's 
debt,  without  any  purpose  to  settle  the  war- 
rants against  her  husband.  It  may  have 
been  that  Lee  Allen's  only  purpose  In  the 
transaction  with  Taylor  and  the  association 
was  to   stifle   the   prosecution    against   his 


brother,  and  that  Mrs.  Allen  had  no  connec- 
tion therewith.  The  is-sue  in  the  ejectinciit 
case  did  not  cover  the  independent  action 
of  Lee  Allen,  and  he  could  plead  in  bar  of 
the  action  of  the  covenant  of  warranty  that 
he  mnde  his  deed  In  pursuance  of  an  under- 
standing between  blm  and  the  association 
and  Its  president,  the  plaintiff  In  this  case, 
that  the  warrants  against  bis  brother  were 
to  be  dismissed  and  further  prosecution  sup- 
pressed. 


GENERAL  SUPPLY  ft  CONSTRUCTION 
00.  v.  LAWTON. 

(Supreme  Court  of  Georgia.     Aug.  19,  1008.) 

1.  Mastkb  and  Sebvamt— Injubieb  to  Sebv- 
ANT— Action— Petition. 

The  petition  in  this  case  states  a  canse  of 
action,  and  a  general  demurrer  thereto  was  prop- 
erly overruled. 

2.  Sake. 

The  plaintiCr  having  alleged  in  his  petition 
that,  while  passing  under  a  scaffolding,  he  re- 
ceived certain  injuries  because  of  certain  defects 
in  the  scaffolding  which  caused  it  to  fall  upon 
him,  and  that  he  was,  at  the  time  of  receiving 
the  injuries,  passing  under  the  scaffolding  "by 
direction  of  the  agent  or  foreman  of  the  de- 
fendant company,"  the  petition  was  demurrable, 
upon  the  ground  "that  the  name  of  such  agent 
or  foreman  was  not  given,  and  that  the  petition 
fails  to  state  whether  the  person  by  whose  di- 
rection the  plaintiff  passed  under  the  scaffold- 
ing was  agent  or  foreman,  or  to  state  what  du- 
ties or  services  the  alleged  agent  or  foreman  per- 
formed, so  that  it  might  appear  whether  such 
agent  or  foreman  was  acting  as  a  fellow  serv- 
ant of  plaintiff  or  as  vice  principal  of  the  de- 
fendant.'' 

3.  Appeal    and    Ebbob— Pleading — Ruling 
on  Demcbbeb—BIrbob— Effect. 

Where  a  demurrer  is  improperly  overruled, 
and  the  case  proceeds  to  trial,  all  that  takes 
place  in  the  trial  subsequently  to  the  overruling 
of  the  demurrer  is  nugatory. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham 
County;   Geo.  T.  Cann,  Judge. 

Action  by  Ed.  Lawton  against  the  General 
Supply  ft  Construction  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Lawton  brought  suit  against  the  General 
Supply  ft  Construction  Company,  for  dam- 
ages on  account  of  personal  Injuries.  The 
petition  alleged  that  the  plaintiff  was  em- 
ployed as  a  general  laborer  to  work  In  and 
about  the  National  Bank  Building  In  Savan- 
nah, which  building  was  being  constructed  by 
the  defendant  company;  that  while  engaged 
In  bis  work,  going  from  one  part  of  the  build- 
ing to  another,  plaintiff,  by  the  direction  of 
an  agent  or  foreman  of  the  company,  passedC 
beneath  some  scaffolding  on  the  first  floor  of 
the  building,  and  while  passing  beneath  this; 
scaffolding,  some  one  called,  "Look  out!"' 
and  before  he  could  escape  from  the  room' 
the  scaffolding  fell  and  injured  him;  that 
he  was  in  the  exercise  of  due  care  and  cau- 
tion, he  had  no  knowledge  of  the  defective- 
condition  of. the  scaffolding,   nor  could   he 
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bare  discovered  the  same;  tbat  the  Injuries 
received  by  him  were  due  to  the  negligence 
of  the  company  In  allowing  the  scaffolding  to 
be  BO  defectively  constructed  or  in  such  de- 
fective condition  that  it  would  fall ;  tbat  the 
company  was  further  negligent  In  permitting 
him,  while  in  its  employment,  to  go  through 
the  room  and  beneath  such  defective  scaf- 
folding, and  that  the  company  knew  the  de- 
fective condition  thereof.  He  amended  by 
alleging,  tbat  said  scaffolding  was  erected  by 
the  defendant  or  its  agents,  and  was  at  all 
times  under  the  company's  control ;  and  that 
the  company  had  removed  two  of  the  cen- 
tral and  main  supports  to  the  scaffolding  for 
the  purpose  of  removing  an  «iglue  from  be- 
neath the  scaffolding,  and  thereby  weakened 
it  to  such  an  extent  as  to  cause  it  to  fall. 
The  defendant  demurred  to  the  original 
and  amended  petition,  both  generally  and 
specially.  The  demurrer  was  overruled.  It 
filed  a  plea  and  answer;  and  the  case  pro- 
ceeded to  trial  upon  the  Issues  made.  Aft- 
er the  plaintiff  had  closed  bis  testimony  the 
defendant  moved  for  nonsuit,  and  the  motion 
was  overruled.  A  verdict  was  rendered  in 
favor  of  the  plaintiff.  The  defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  it 
excepted  to  eadi  of  the  rulings  stated. 

Gordon  8c  Charlton,  for  plaintiff  in  error. 
Gann,  Barrow  &  Mclntlre  and  U.  H.  Mc- 
Laws,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  We  are  of  the  opinion  that  the  petition 
set  forth  a  cause  of  action,  and  tbat  the 
court  was  right  in  overruling  a  general  de- 
murrer thereto. 

2.  Besides  filing  a  general  demurrer,  the 
defendant  demurred  to  the  petition  specially, 
on  the  grounds  tbat  "said  declaration  is 
vague  and  insufficient  in  tbat  it  does  not  set 
out  the  name  of  the  'agent  or  foreman'  of 
this  defendant  under  whose  direction  plain- 
tiff was  working  at  the  time  of  the  alleged 
accident" ;  and  upon  the  further  ground  that 
"the  said  declaration  Is  vague  and  Insuffi- 
cient in  that  it  states  that  the  plaintiff  was 
acting  under  the  direction  of  one  of  the 
agents  or  foremen  of  the  defendant  company, 
and  yet  It  fails  to  specify  whether  agent  or 
foreman,  and,  further,  it  falls  to  state  in  de- 
tail what  duties,  services,  or  labor  such  agent 
or  foreman  performed,  so  tbat  it  may  appear 
whether  such  agent  or  foreman  was  acting 
as  a  fellow  servant  of  plaintiff  or  as  vice 
principal  of  defendant"  Considering  these 
two  grounds  of  demurrer  together,  we  are  of 
the  opinion  that  they  should  have  been  sus- 
tained, no  appropriate  amendment  to  the 
petition  to  meet  them  being  offered.  Had 
the  plaintiff  stated  in  his  petition  what  "du- 
ties, services,  or  labor  the  alleged  agent  or 
foreman  performed,"  so  that  the  defendant 
would  have  been  put  upon  notice  as  to 
whether  such  agent  or  foreman  was  acting 
as  a  fellow  servant  of  plaintiff  or  as  vice 
principal  of  the  defendant  the  mere  failure 


to  give  the  name  of  the  person  alleged  to  be 
the  agent  or  foreman  would  not  of  itself 
have  been  good  ground  for  demurrer.  Pierce 
V.  Seaboard  Air  Line  By.,  122  Oa.  664,  50 
S.  E.  468;  South  Qa.  Ry.  Co.  v.  Ryals,  123 
Ga.  830,  61  S.  B.  428.  But  the  failure  both 
to  state  the  name  of  the  alleged  agent  or 
foreman,  and  to  set  forth  what  duties  or 
services  his  position  required  of  him,  left 
the  petition  open  to  attack  by  special  demur- 
rer. The  Information  called  for  by  this  spe- 
cial demurrer  was  of  such  a  character  that 
the  defendant  was  entitled  to  have  it  given 
in  the  plaintiffs  statement  of  his  case  in  the 
declaration.  It  was  material  for  the  de- 
fendant to  know.  In  preparing  to  meet  the 
case  made  by  the  plaintiff  in  bis  pleadings, 
whether  or  not  the  plaintiff  would  insist 
that,  in  passing  under  the  scaffolding,  by  the 
falling  of  which  the  plaintiff  was  injured, 
"by  direction  of  the  said  agent  or  foreman," 
the  direction  or  order  to  pass  under  the  scaf- 
folding was  given  by  one  whose  position  and 
duties  were  of  such  a  nature  as  to  make  him 
the  vice  principal  of  the  defendant,  or  wheth- 
er he  was  a  mere  fellow  servant  with  the 
plaintiff  himself. 

There  were  other  grounds  of  special  de- 
murrer, but,  so  far  as  they  were  meritori- 
ous, they  were  met  by  proper  amendments: 
or  at  least,  as  they  were  stated,  they  will 
not  require  a  reversal. 

3.  The  court  having  erroneously  overruled 
the  ground  of  the  demurrer  which  we  have 
held  to  be  a  proper  critlelBm  of  the  petition 
in  this  case,  all  that  took  place  subsequent- 
ly upon  the  trial  was  nugatory  and  of  no  ef- 
fect, the  erroneous  refusal  to  sustabi  a  de- 
murrer vitiating  the  entire  trial;  and  ques- 
tions made  by  assignments  of  error  upon 
rulings  of  the  court,  during  the  trial  and  up- 
on certain  portions  of  the  charge  to  the  Jury, 
wUl  not  be  considered.  Seaboard  Air  Line 
By.  V.  Smith,  3  6a.  App.  1,  59  S.  B.  199. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


SHBIiLNUT   T.    CENTRAL   OF    OBOBOIA 

BY.  CO. 

(Supreme  Court  of  Georgia.    Aug.  19,  1908.) 

CaKBIKBS— RECKtPT  OF  GOODS— COMVBBSIOI*. 

A  common  carrier  is  bound  to  receive  all 
goods  offered  that  he  is  able  and  accnstomed  to 
carry,  and  to  transiwrt  and  deliver  such  goods 
in  pursuance  of  the  bailment;  and,  where  he 
receives  goods  offered,  the  possesuon  thereof  by 
the  person  offering  the  same  as  freight  being 
apparently  rightful,  though  as  a  matter  of  fact 
it  may  not  be  actually  so,  the  carrier  will  not  be 
liable  as  for  a  conversion,  In  an  action  brought 
by  the  true  owner,  unless  the  latter  intervenes 
before  the  goods  are  delivered  and  demands 
them,  or  gives  notice  of  his  right  to  the  property 
in  question  and  of  his  intention  to  enforce  it. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  ff  98,  99.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Haralson  Ouuu- 
ty;  R.  W.  Freeman,  Judga. 
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Action  by  J.  T.  Shellnut  against  the  Ceo' 

tral  of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Spencer  R.  Atldnson  and  J.  S.  Bdwards, 
for  plaintiff  In  error.  J.  Branham,  O.  B. 
Maddoz,  and  E.  S.  Griffith,  for  defendant  In 
error. 

BECK,  J.  The  plaintiff's  salt  was  for 
ttie  conversion  of  83  described  bales  of  cot- 
ton, of  the  value  of  $1,800,  which  were 
MefxA  to  have  been  wrongfully  taken  and 
carried  away  by  the  railroad  company.  On 
the  trial  the  plaintiff  testified,  In  substance, 
as  follows:  He  was  familiar  with  the  buy- 
ing and  selling  of  cotton,  and  had  been  ship- 
piDg  cotton  for  several  years.  The  cotton 
gned  for  was  part  of  a  lot  of  300  bales,  which 
be  had  bought,  and  which  be  was  negotia- 
ting to  sell  to  the  E.  S.  Ehney  Cotton  Com- 
pany of  Atlanta,  through  their  agent  S.  O. 
Haney,  with  whom  plaintiff  was  dealing  per- 
sonally. The  cotton  was  stored  in  the  Mer- 
chants' &  Planters'  warehouse  In  Bremen,  and 
it  was  costomary,  In  making  sales,  to  make 
ont  an  Invoice  of  the  cotton  and  deliver 
the  -Invoice  to  the  bnyer  when  payment 
Is  made.  The  plaintiff  agreed  with  the  agent 
Haney  to  sell  to  the  E.  S.  Ehney  Cotton 
Company  the  300  bales  of  cotton  at  a  cer- 
tain price  per  pound,  and  delivered  to  Han- 
ey. and  also  to  the  warehouseman,  a  copy  of 
ttie  invoice  above  referred  to.  The  purchase 
price  amounted  to  |13,000,  and  Haney  paid 
plaintiff  18,000,  which  he  received  on  account 
Plaintifrs  agreement  with  Haney  was  that 
tbe  latter  should  get  the  cotton  out  of  the 
warehouse,  line  It  up,  and  grade  It  prepara- 
tory to  shipment.  As  to  who  should  make 
delivery  of  the  cotton  to  the  railroad  com- 
pany,  and  the  circumstances  under  which 
such  delivery  should  be  made,  the  plaintiff's 
evidence  Is  somewhat  confused.  At  one 
time  he  testifies  that  he  expected  Haney  to 
have  the  cotton  loaded  on  the  cars,  receive 
the  bUl  of  lading,  and  settle  with  him  after- 
wards as  to  the  balance  of  the  purchase 
money,  while  from  other  portions  of  his  tes- 
timony It  seems  that  Haney  had  authority 
merely  to  prepare  the  cotton  for  shipment, 
and  was  not  to  deliver  to  the  railroad  except 
In  conjunction  with  the  plaintiff.  But  the 
agreement  between  the  plaintiff  and  Haney 
contemplated  a  cash  sale,  and  a  payment 
by  Haney  of  the  balance  of  the  purchase 
money  before  plaintiffs  claim  upon  the  bill 
of  lading  was  finally  surrendered  to  Haney. 
The  plaintiff  had  given  the  railroad  company 
no  antborlty  to  ship  the  cotton.  After  de- 
livering the  warehouse  Invoice  to  Haney, 
and  receiving  the  |8,000  from  him,  the  plain- 
tiff left  Bremm  for  a  few  days,  end  upon  bis 
return  discovered  that  the  cotton  had  been 
■hipped  away.  Upon  inquiry  of  the  railroad 
agent  at  Bremen  the  plaintiff  learned  that 
Han^  bad  shipped  the  cotton  to  the  E.  8. 


Ehney  Cotton  Company  of  Atlanta,  the  rail- 
road agent  stating  that  he  thought  it  was  all 
right.  Plaintiff  then  made  a  demand  of  the 
railroad  agent  for  the  bill  of  lading,  which 
was  refused.  No  demand  was  made  for  the 
price  of  the  cotton.  Upon  inquiry  it  was  as- 
certained that  Haney  had  left  the  place,  and 
was  not  to  be  found.  Plaintiff  then  proceed- 
ed to  Atlanta,  and  demanded  the  balance  of 
the  purchase  price  from  the  E.  8.  Ehney  Cot- 
ton Company,  who  stated  to  him  that  they 
did  not  "know  him  in  the  transaction,"  but 
bought  the  cotton  from  Haney,  who  was 
their  road  agent,  btiying  under  instructions 
from  them,  but  who  had  no  authority,  in 
this  Instance,  to  purchase  the  300  bales  of 
the  plaintiff.  However,  they  paid  the  plain- 
tiff $4,000,  which  he  received,  but  \mder 
protest  tliat  It  was  not  sufficient  to  satisfy 
the  balance  due  him.  The  amount  due  him 
was  $1,800,  and  the  value  of  this  In  cotton 
the  plaintiff  calculated  to  be  33  bales  of  the 
weight,  grade,  and  price  per  i>oimd  set  forth 
in  the  petition;  and  the  33  bales  sued  for 
were  the  last  33  described  in  the  warehouse 
Invoice  of  the  800  bales.  The  cotton  had  been 
shipped  in  100  bale  lots,  and  the  33  bales  In 
question  were  selected  from  the  last  lot 
shipped.  Two  bills  of  lading,  covering  GO 
bales  each  of  this  lot,  were  Introduced  In 
evidence,  showing  shipment  by  Haney,  con- 
signed to  "order  notify  E.  S.  Ehney  Cotton 
Company,  Atlanta,  6a."  Plaintiff  offered  in 
evidence  the  receipt  given  by  him  to  the 
E^ney  Cotton  Company  for  the  $4,000  paid 
him,  in  which  it  was  recited  that  the  receipt 
was  in  full  for  all  demands,  "excepting  my 
claim  against  the  Elmey  Cotton  Company  for 
the  value  of  certain  bales  of  cotton  claimed 
by  me  to  have  been  converted  by  the  Ehney 
Cotton  Company."  The  receipt  was  ruled 
out,  upon  the  objection  that  It  was  irrele- 
vant and'  a  declaration  of  plaintiff  in  his 
own  interest,  to  which  ruling  plaintiff  ex- 
cited. 

Plaintiff  also  excepted  to  the  refusal  of 
the  court,  upon  objection  upon  the  ground 
of  Irrelevancy,  to  allow  him  to  testify  that 
he  owned  a  plantation  at  the  time  of  the 
contract  of  sale  of  this  cotton,  and  had 
produced  on  his  plantation  during  that  year 
30  bales  of  cotton.  Upon  this  evidence  the 
court,  on  motion,  granted  a  nonsuit,  and  the 
plaintiff  excepted.  Even  if  we  view  the  evi- 
dence most  favorably  to  the  plaintiff  in  this 
case,  we  must  affirm  the  Judgment  of  the 
court  below  granting  a  nonsuit  Admitting 
that  the  title  to  the  cotton  had  never  passed 
from  Shellnut,  and  that  when  Haney  took 
possession  of  it  and  delivered  It  to  the  rail- 
road company,  he  was  not  rightfully  in 
I>os8ession  of  the  same,  still  he  was  apparent- 
ly, so  far  as  the  railroad  company  knew,  so 
far  in  the  rightful  possession  of  the  prop- 
erty that  he  had  a  right  to  deliver  it  for  ship- 
ment and  take  the  bill  of  lading  which  was 
issued  to  him  by  the  company.    And,  the  bill 
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of  lading  having  been  Issued  In  tbe  name  of 
Haney,  the  cotton  was  shipped  and  delivered 
under  that  bill  of  lading;  and  when  It  was 
so  shipped  and  delivered,  the  company  was 
free  from  any  liability  for  a  conversion,  as 
no  demand  was  made  upon  it  for  the  proper- 
ty while  it  was  in  Its  possession.  It  seems 
to  be  a  well-settled  principle  that  a  common 
carrier  is  guilty  of  no  conversion  "though  he 
receive  property  from  one  not  rightfully  en- 
titled to  possession,  and,  acting  as  a  mere 
conduit,  deliver  It  In  pursuance  of  the  bail- 
ment. If  this  is  done  before  notice  of  tbe 
rights  of  the  real  owner.  •  •  •  Common 
carriers,  by  reason  of  the  nature  of  their 
business,  which  Imperatively  requires  them 
to  receive  and  forward  goods  when  tender- 
ed in  the  usual  course  of  their  business,  have 
long  formed  an  exception  to  the  stringency 
of  general  rules  in  respect  to  what  consti- 
tutes, In  similar  cases,  a  conversion.  The  au* 
thorities  on  this  point  are  abundant:  Green- 
way  V.  Fisher,  1  Car.  &  P.  190;  Ross  v. 
Johnson,  5  Burr.  2825;  Fowler  v.  HoUins, 
7  L.  R.  Q.  B.  616;  Hiort  v.  Bott,  L.  R.  9  BIr. 
8C;  Burditt  v.  Hunt,  25  Me.  419,  43  Am.  Dec. 
289;  Smith  v.  Colby,  67  Me.  169;  Strickland 
V.  Barrett,  20  Pick.  (Mass.)  415;  Loring  v. 
Muleahy,  3  Allen  (Mass.)  575;  Fouldes  v. 
Willoughby,  8  Mees.  &  W.  540;  Waring  v. 
Railroad  Co.,  76  Pa.  491."  Nanson  v.  Jacob, 
93  Mo.  331,  6  S.  W.  246,  3  Am.  St.  Rep.  331 ; 
Cooley  on  Torts  (3d  Ed.)  877;  Hutch.  Car. 
SS  148,  753.  See,  also,  6  Cyc.  472,  and  numer- 
ous cases  there  cited.  "A  common  carrier 
must  accept  freight  from  every  one  offering 
the  same,  and  is  not  guilty  of  conversion 
in  accepting  freight  from  a  party  in  posses- 
sion thereof,  unless  the  true  owner  Intervenes 
before  the  goods  are  delivered  and  demands 
them."  Robert  C.  White  Live  Stock  Co.  v. 
Chicago,  etc.,  R.  Co.,  87  Mo.  App..  30.  To 
lay  down  a  different  rule  would  be  productive 
of  results  that  would  not  only  work  great 
hardships  upon  common  carriers,  but,  in 
many  cases,  would  amount  to  the  grossest 
Injustice,  especially  in  view  of  the  provisions 
of  Civ.  Code  1895,  §|  2278,  2286.  The  first 
of  these  sections  provides  that:  "A  common 
carrier,  holding  himself  out  to  the  public  as 
such,  Is  bound  to  receive  all  goods  and  pas- 
sengers offered  that  he  Is  able  and  accustom- 
ed to  carry,  upon  compliance  with  such  rea- 
sonable regulations  as  he  may  adopt  for  his 
own  safety  and  the  benefit  of  the  public." 
The  latter  section  declares  that:  "The  carri- 
er cannot  dispute  the  title  of  the  person  de- 
livering the  goods  to  him,  by  setting  up  ad- 
verse title  in  himself,  or  a  title  in  third  per- 
sons, which  Is  not  being  enforced  against 
Mm." 

If  the  doctrine  Insisted  upon  by  the  plain- 
tiff In  this  case  should  be  set  up  and  adhered 
to  as  a  rule  of  law,  then  a  common  carrier, 
flrhen  property  was  offered  to  It  for  ship- 
ment, could  not,  with  safety,  receive  the 
same  for  transportation  until  it  had  taken 


time  to  Investigate  and  ascertain  whether 
or  not  the  person  in  possession  of  the  proper- 
ty was  the  owner  of  it,  or  rightfully  In  pos- 
session of  it.  Our  attention  is  called,  In  the 
brief  of  counsel,  to  the  case  of  Sou.  Express 
Co.  V.  Palmer,  48  Ga.  85,  where  It  is  appa- 
rently held  that  "a  carrier  who  receives 
goods  to  carry  from  one  not  authorized  to 
deliver  them  to  him  is  a  trespasser,  and  may 
be  sued  in  trover  for  the  goods,  as  any  other 
illegal  taker  may  be."  An  examination  of 
that  case,  however,  shows  that  the  extract 
which  we  have  quoted  is  mere  obiter,  as  the 
question,  which  is  there  apparently  ruled, 
was  not  Involved  In  the  case.  The  case  of 
Charleston  Ry.  Co.  v.  Pope,  122  Ga.  577,  50 
S.  E.  374,  is  cited  as  one  recognizing  and  ap- 
plying the  rule  apparently  laid  down  in  the 
Southern  Express  Co.  Case,  last  above  re- 
ferred to.  But  an  examination  of  the  case 
of  Railroad  Co.  t.  Pope  reveals  that,  at  the 
time 'of  bringing  the  action  against  the  rail- 
road company  by  Pope  &  Fleming,  the  car- 
rier company  had  not  parted  with  the  pos- 
session of  the  goods  for  the  conversion  of 
which  they  were  sued.  While  In  the  case  of 
Georgia  Railroad  Co.  v.  Haas,  127  Ga.  187. 
56  S.  E.  313,  119  Am.  St.  Rep.  327,  It  was 
held  that  a  carrier  cannot  refuse  to  recog- 
nize the  demand  of  tbe  true  owner  of  the 
property,  made  while  such  property  Is  In  the 
carrier's  possession,  and  duly  pressed,  and 
carry  It  away,  and  deliver  It  to  a  person 
who  does  not  own  it,  or  his  order,  merely 
because  the  carrier  received  It  from  such 
person  as  consignor,  there  Is  no  intimation 
in  that  case  that.  If  the  property  had  been 
carried  and  delivered  In  pursuance  of  the 
directions  given  by  the  person  who,  being  in 
possession  of  It,  offered  it  for  carriage,  be- 
fore demand  was  made  by  the  true  owner, 
the  carrier  would  have  been  liable  as  for  a 
conversion.  Indeed,  the  argument  and  the 
reasoning  in  that  case  tend  very  strongly 
to  the  conclusion  which  we  have  reached  in 
this.  We  do  not  think  it  could  be  said  that, 
where  a  railroad  company  receives  property 
for  transportation,  which  the  law  impera- 
tively demands  that  it  shall  receive  when  It 
is  offered,  and  then,  acting,  as  was  said  In 
the  case  of  Nanson  v.  Jacob,  supra,  "as  a 
mere  conduit,"  delivers  it  in  pursuance  of 
the  bailment,  it  can  be  said  to  exercise  "a 
dominion  over  It  in  exclusion  or  in  defiance'' 
of  the  true  owner's  rights,  because.  If  the 
true  owner  should,  before  the  delivery  of  the 
property  by  the  carrier  in  pursuance  of  the 
bailment,  make  demand  for  it,  or  show  his 
right  to  the  possession  of  it,  and  give  notice 
of  his -Intention  to  enforce  that  right,  then 
the  carrier  would  be  bound  to  recognize  that 
right,  ot,  refusing  to  do  bo,  would  refuse 
at  its  peril. 

Exceptions  were  taken  to  the  refusal  of 
the  court  to  admit  certain  evidence  tendered 
by  the  plaintiff.  It  Is  not  necessary  to  pass 
upon  the  question  raised  by  these  assign- 


Digitized  by 


Google 


Oi.) 


MoCOY  V.  CENTRAL  OF  GEORGIA  RY.  00. 


29r 


ments  of  error,  as  the  decision  which  we 
hare  made  upon  the  controlling  question  In 
the  case  could  not  possibly  be  affected,  If 
we  consider  the  evidence  which  was  tendered 
and  repelled  by  the  trial  court,  which  Is 
here  as  a  part  of  the  brief  of  evidence  In 
the  case. 
Judgment  affirmed.    All  the  Justices  con- 

COT. 


McCOY  V.  CBNTRAIi  OF  GEORGIA  RY.  00. 
(Sapreme  Court  of  Georgia.    Aug.  19,  1908.) 

1.  Rahbdads— Blow  Post  Law — Cbossinos. 

The  plaintiff  broneht  snit  for  the  recovery 
of  damages  alleged  to  nave  been  sustained  as  a 
result  of  personal  injuries  caused  by  the  negli- 
gent failure  of  the  defendant's  employes  to  ob- 
terre  the  requirements  of  the  blow  post  law, 
embodied  in  the  Civ.  Code  1896,  i  2222.  The 
recital  of  the  facts  upon  which  the  cause  of  ac- 
tion was  based,  showine'tbat  the  right  to  recov- 
er against  the  defendant  was  dependent  upon 
the  question  whether  the  road  crossing  at  or 
near  which  the  injuries  were  alleged  to  have 
bees  sustained  was  a  public  crossing,  when  the 
evidence  showed  nnqnestionably  that  the  cross- 
ing was  not  a  pablic  crossing  as  alleged,  the 
verdict  in  favor  of  the  defendant  was  demanded 
by  the  evidence. 

2.  Afpeai.  and  E:bbob— Habiclesb  Ebbob— Ik- 

BTBUCnONS. 

That  being  true,  a  mere  inaccuracy  in  the 
charge  will  not  work  a  reversal  of  the  judgment 
denying  a  new  trial. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  f§  4035,  4036.] 

(Syllabus  by  the  Court.) 

3.  WOBDS  AND  PHBABES— "PUBLIO  ROAD." 

"Public  road,"  as  used  in  Civ.  Code  1S85, 
{  2222,  requiring  railroads  to  blow  the  whistle 
and  reduce  speed  after  reaching  a  point  400 
yards  from  a  public  road  crossing,  is  not  con- 
8ned  to  a  road  laid  out  and  established  by  coun- 
ty authorities  by  regular  proceedings,  but  in- 
rlodes  as  well  highways  which  came  into  ex- 
istence by  legislative  action,  by  proceedings  of 
the  coun^  authorities,  by  dedication,  or  by  pre- 
Kription. 

lEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5819-5821;  vol.  8,  p. 
7773.1 

Error  from  Superior  Court,  Effingham 
County:  P.  E,  Seabrook,  Judge. 

Action  by  Martha  McCoy  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Martha  McCoy  brought  suit  to  recover 
damages  alleged  to  have  been  sustained  by 
reason  of  the  negligence  of  the  railway  com- 
pany. She  alleged  that,  while  going  from 
the  eastern  side  (the  side  of  her  re.irlnue) 
to  the  western  side  of  the  track  of  the  de- 
fendant, "It  became  necessary  that  plaintiff 
should  travel  upon  the  Middle  Ground  public 
road,  and  thence  by  another  public  road,  and 
across  the  point  where  said  railroad  Inter- 
iects  with  and  crosses  the  public  road";  that 
she  was  traveling  In  a  wagon  drawn  by  a 
kind  and  gentle  horse;  that  at  the  moment 
vben  petitioner,  on  said  public  road,  was 


crossing  the  track  of  the  defendant,  the 
north-bound  passenger-train,  without  any 
notice  or  warning  whatever  of  Its  approach, 
passed  over  said  crossing  at  the  instant  when 
plaintiff's  horse  and  wagon  had  cleared  the 
western  side  of  the  track,  and  because  of 
the  sudden  appearance  and  the  terrl&c  speed 
and  noise  produced  by  the  passage  of  said 
train,  and  the  proximity  of  her  vehicle  there- 
to, her  horse  became  terrified  and  dashed  In- 
to the  woods,  hurling  her  against  the  logs 
and  stumps,  bnilslng  and  rendering  her  un- 
conscious, and  causing  her  by  such  contact 
to  lose  almost  her  entire  left  ear;  and  that 
she  was  permanently  Injured,  crippled,  dls- 
llgured,  and  maimed.  The  specldc  acts  of 
negligence  complained  of  are  as  follows: 
That  the  engineer  failed  to  blow  the  whistle 
of  the  locomotive  until  It  arrived  at  the  pub- 
lic road,  and  did  not  simultaneously  check 
and  keep  checking  the  speed  thereof  so  as  to- 
stop  should  any  person  or  thing  be  crossing 
the  track;  that  the  agents  in  charge  of  the 
train  wholly  failed  to  give  any  warning 
whatever  of  Its  approach;  and  that  the  de- 
fendants and  its  agents  so  operating  the  train 
failed  to  slacken  the  speed  of  the  same  before 
reaching  said  crossing,  and  after  the  time- 
when  they  did  see,  or  could  In  the  exercise 
of  reasonable  care  and  diligence  have  seen, 
that  the  plaintiff  was  In  a  dangerous  posi- 
tion. By  amendment  she  alleged  that  the 
dirt  road  over  which  she  was  traveling  at  the 
time  she  received  said  Injuries  had  been  used 
continuously  by  the  public  for  20  years  or- 
more,  and  was  the  only  road  at  or  near  her 
residence  whereon  she  could  travel  from  her 
home  across  the  track  to  the  western  side 
thereof.  It  appears  from  the  evidence  as  ad- 
duced at  the  trial  that  there  was  a  sharp 
curve  in  the  railroad  track  just  south  of 
where  the  accident  occiwred,  and  that  the 
land  outside  of  the  right  of  way  had  grown 
up  In  woods  and  trees,  making  It  difficult 
for  a  person  to  see  a  train  until  It  came- 
around  the  curve.  Witnesses  testified  that 
the  road  In  question  had  been  used  by  the 
public  for  a  nmnber  of  years,  some  saying 
over  20  years,  but  none  testified  that  It  had 
ever  been  worked  by  the  county  authorities 
as  a  public  road;  and  It  was  shown  without 
conflict  that  they  had  not  recognized  It  as 
such,  or  worked  or  maintained  It,  and  that  it 
was  not  a  public  road.  A  verdict  was  ren- 
dered in  favor  of  the  defendant.  The  plain- 
tiff made  a  motion  for  a  new  trial,  whlch> 
was  overruled,  and  she  excepted. 

D.  H.  Clark  and  J.  K.  Hlnes,  for  plain- 
tiff In  error.  H.  W.  Johnson  and  Lawton- 
&  Cimnlngham,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  plaintiff's  cause  of  action,  as  declared 
on  In  this  case,  was  for  damages  resulting 
from  personal  Injuries  alleged  to  have  been 
sustained  in  consequence  of  the  failure  upr 
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on  the  part  of  the  agents  and  employes  of  the 
defendant  company  to  observe  the  require- 
ments of  the  statute,  making  it  the  duty  of 
the  engineer  to  blow  the  whistle  of  the  loco- 
motive, and  to  check  the  speed  of  the  train 
as  required  under  the  provision  of  section 
2222  of  the  Civil  Code  of  1895.  While 
there  was  a  general  allegation,  in  specifying 
the  acts  of  negligence  of  which  the  defend- 
ant was  guilty,  that  the  agents  of  the  de- 
fendant, operating  the  train,  failed  to  slacken 
the  speed  of  the  same  before  reaching  the 
crossing,  and,  after  the  time  when  they  saw, 
or  In  the  exercise  of  ordinary  care  could 
have  seen,  that  the  plaintlfT  was  In  a  perilous 
position,  this  must  be  considered  In  connec- 
tion with  that  part  of  the  petition  which 
precedes,  and  which  was  intended  by  the 
pleader  as  a  statement  of  the  facts  of  the 
case.  The  specification  of  the  acts  of  negli- 
gence must  have  some  relation  to  the  pre- 
vious recital  of  the  facts  and  circumstances 
attending  the  plaintiff  at  the  time  of  the  In- 
jury; and  these,  taken  together,  show  clear- 
ly that  the  suit  was  brought  for  damages 
arising  out  of  the  failure  of  the  railway  com- 
pany to  comply  with  the  requirements  of 
the  law  In  regard  to  public  crossings,  under 
the  section  Just  cited.  This  being  true,  the 
court  did  not  err  in  instructing  the  Jury  that 
the  plaintiff  would  not  be  entitled  to  recover 
in  this  action,  unless  It  appeared  from  the 
evidence  that  the  road  upon  which  the  plain- 
tiff was  traveling  at  the  time  of  her  Injury 
was  a  public  road  in  the  meaning  of  the  law. 
In  the  same  connection,  after  thus  making 
the  plaintlfTs  right  to  a  recovery  depend  on 
the  question  as  to  whether  or  not  the  cross- 
ing at  or  near  which  the  occurrence  took 
place,  resulting  in  injury  to  the  plaintiff,  was 
a  public  road,  the  court  defined  a  public  road 
as  one  "which  had  l>een  laid  out  and  desig- 
nated by  the  proper  county  authorities  as  a 
public  road  or  worked  by  the  public  as  such." 
Error  Is  assigned  upon  that  portion  of  the 
charge  containing  the  definition  quoted  above ; 
and  we  have  to  consider  whether  or  not  the 
charge  was  erroneous  for  the  reason  assign- 
ed, and  whether,  if  erroneous,  the  error  was 
hurtful  to  the  plaintiff.  The  question  as  to 
whether  a  public  road  might  come  into  exist- 
ence by  prescription  has  been  before  this 
court  several  times ;  and  in  the  case  of  South- 
em  Ry.  Co.  V.  Combs,  124  Ga.  1004,  53  S.  B. 
508,  it  was  held  that  within  the  meaning  of 
the  law  requiring  certain  precautionary  acts 
to  be  done  by  railroad  companies  and  their 
engineers  at  points  where  railroads  crossed 
public  roads — commonly  called  the  "Blow 
Post  Law" — the  term  a  "public  road"  or 
"highway"  was  not  confined  to  one  which 
had  been  laid  out  and  established  by  the 
county  authorities  by  regular  proceedings, 
but  included  highways  In  any  of  four  ways : 
(1)  By  legislative  action;  (2)  by  formal  pro- 
ceedings by  the  county  authorities  establish- 
ing it;  (3)  by  dedication;  (^  by  prescription. 


Evidence  was  admitted  In  that  case  to  show 
that  the  road  wtiich  was  crossed  by  tht-  rail- 
road at  the  point  involved  was  at  that  time 
and  had  been  for  many  years  (according  to 
some  of  the  witnesses  upward  of  30  years) 
In  use  by  the  public  as  a  road  for  wagons, 
etc.,  and  had  been  worked  during  that  time 
by  the  county  authorities  as  a  public  road. 
To  this  objection  was  made  on  the  ground 
that  such  use  and  work  would  not  make  a 
public  road  in  the  meaning  of  the  road  law. 
What  was  said  in  the  opinion  must  be  read 
in  the  light  of  the  case  before  the  court  and 
of  the  questions  involved.  It  was  said  that 
continuous  user  for  20  years  and  work  by 
the  county  authorities  during  that  period 
showed  a  public  road ;  but  this  was  not  held 
to  be  an  exclusive  rule  as  to  evidence  admis- 
sible to  show  a  prescriptive  highway.  That 
certain  evidence  was  sufficient  to  show  pre- 
scription or  authorize  the  Jury  to  find  It 
doe^  not  imply  that  nothing  else  may  suffice. 
Indeed,  In  the  opinion  of  Mr.  Justice  Cobb  In 
the  Combs  Case  he  said:  "It  Is  certain  that 
a  road  may  become  a  public  road  when  It 
has  been  used  by  the  public  and  worked  by 
the  public  authorltieB  for  20  years,  and  it  im 
unnecessary  now  to  determine  whether  a  use 
by  the  public  and  a  working  by  the  public 
authorities  for  a  less  period  would  make  a 
road  a  public  road."  We  do  not  think  that 
the  decision  in  that  case  should  be  construed 
as  ruling  that  under  no  circumstances  could 
a  road  be  proved  to  be  a  public  road  with- 
out proof  of  actual  work  by  the  county  au- 
thorities thereon.  It  is  possible,  for  instance, 
that  a  road  might  be  used  by  the  public  and 
claimed  and  controlled  by  public  authorities, 
and  (dear  and  undoubted  acts  of  dominion 
over  it  might  be  exercised,  and  yet  the  road 
might  not  need  and  might  not  have  work 
done  for  its  maintenance.  The  language  of 
the  Combs  Case  was  doubtless  In  the  mind 
of  the  presiding  Judge  when  he  used  the  ex- 
pression "or  worked  by  the  public  as  such." 
These  words  were  too  restrictive,  as  nega- 
tiving any  other  possible  mode  of  proving  a 
recognition,  control,  or  assertion  of  claim  of 
dominion  on  the  part  of  the  county  authori- 
ties. This  is  not  a  controversy  with  a  land- 
owner as  to  the  acquisition  of  a  right  of 
way,  public  or  private,  over  his  land,  nor  as 
to  whether  public  accommodation  or  private 
rights  have  Intervened  so  as  to  prevent  the 
withdrawal  of  a  dedication.  Civ.  Code  1895, 
§  3951.  It  Is  a  question  of  whether  there  was 
a  failure  on  the  part  of  the  railroad  company 
to  discbarge  a  duty  imposed  by  statute  in 
regard  to  a  place  where  its  track  crosses  a 
public,  road  or  highway,  and  whether  this 
was  a  public  road  crossing  in  the  sense  of 
that  statute.  Civ.  Code  1895,  {  2222  et  seq. 
The  law  requiring  the  erection  of  "blow 
posts,"  the  sounding  of  the  whistle  of  the 
locomotive,  and  the  checking  of  the  speed  of 
the  train,  applies  to  public  road  crossings 
only,  not  to  those  of  private  w«ys.    Georgia 
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R.  Co.  T.  Cox,  61  Ga.  455 ;  Georgia  R.  Co.  ▼. 
Partee^  107  Oa.  789,  33  S.  B.  668;  Hart  y. 
Taylor,  61   Ga.   166. 

The  plaintiff  relied  on  showing  the  ex- 
istence of  a  pabllc  road  or  highway  by  uier 
or  prescription.  Two  theories  haye  been  ad- 
vanced as  the  basis  for  the  acquirement  of 
a.  highway  by  prescription — one  that,  after 
use  for  the  necessary  time  and'  of  the  neces- 
sary character.  It  would  be  presumed  that 
there  had  been  an  antecedent  grant  or  dedi- 
cation, the  other  that  the  presumption  which 
arises  is  that  at  some  anterior  period  the 
road  was  established  by  competent  authority. 
Indeed,  there  are  two  yiews  as  to  prescrlp- 
tisn  generally  based  on  adverse  possession 
al<«ie  for  the  necessary  time — the  one  pre- 
suming a  grant,  the  other  Interposing  a  bar 
from  lapse  of  time.  The  theory  of  the  pre- 
sumption of  a  grant  Is  that  adopted  In  this 
state.  Mitchell  y.  Rome,  40  Oa.  19,  16  Am. 
Rep.  669.  And  the  doctrine  of  a  presumption 
of  a  dedication  has  been  applied  to  the 
acquisition  of  a  street  Georgia  R.  Co.  t. 
Atlanta,  118  Ga.  486,  45  S.  B.  266;  2  Dill. 
Man.  Corp.  (4th  Ed.)  {  687  et  seq.;  Swift 
T.  Llthonia,  101  Ga.  706,  29  S.  B.  12.  The 
other  theory  would  apparently  operate 
against  miners  as  well  as  persons  sul  Juris, 
since  condemnation  can  be  had  and  a  road 
established  against  a  minor  as  well  as  an 
adult  See  Elliott  on  Roads  and  Streets 
(2d.  Ed)  S{  170,  171 ;  Wash.  Bas.  (4tb  Bd.) 
191  ('US)  197  (*125)  et  seq.  In  view  of  our 
statutes  as  to  public  roads  and  the  powers 
of  the  county  authorities  In  regrard  thereto, 
we  are  of  the  opinion  that  mere  user  by  the 
tTBTellng  public  for  20  years,  though  adyerse, 
does  not  suffice  to  Impress  upon  the  road  the 
character  of  being  a  public  one,  unless  the 
public  authorities  have  accepted  It  directly, 
or  exercised  dominion  oyer  It,  or  asserted  a 
dalm  to  It  In  such  manner  and  to  such  an 
extent  as  to  show  an  acceptance  by  them. 
And,  as  such  acceptance  would  Impose  on 
the  county  authorities  duties  and  responsibil- 
ities connected  with  a  public  road,  these 
acts  should  be  such  In  character  and  extent 
as  to  clearly  indicate  such  acceptance.  Work 
and  maintenance  as  a  public  road  is  the 
most  usual  evidence  of  rect^inltlon  and  as- 
sertion of  dominion  by  the  county  authori- 
ties; but  it  is  not  exdusive.  If  20-year 
user,  with  the  requisite  characteristics,  as  a 
public  highway,  raises  a  presumption  of 
grant  or  dedication  against  the  owner,  yet 
to  ccMuplete  the  status  as  a  public  road  with- 
in the  meaning  of  our  laws,  there  must  be 
action  on  the  part  of  the  county  authorities 
haying  power  over  public  roads  of  the  char- 
acter above  indicated.  We  do  not  think, 
however,  that  it  Is  necessary  that  the  coun- 
ty authorities  should  have  done  such  acts 
continuously  for  20  years,  in  addition  to 
20  years  adverse  user,  as  of  right,  by  the 
traveling  public,  of  the  road  as  a  highway. 
It  la  enough,  if.  In  addition  to  such  user,  for  . 
that  time^  there  should  have  been  acts  of 


the  county  authorities  of  the  character  and 
to  the  extent  above  stated.  In  the  case  of 
Branan  y.  May,  17  Ga.  136,  ttv*  question 
arose  on  the  admissibility  of  par«l  evidence 
of  the  use  of  a  road  as  a  public  highway, 
the  objection  being  that  there  was  higher 
evidence,  namely,  the  order  of  the  inferior 
court  It  was  held  competent  to  Introduce 
parol  evidence  to  show  a  prescriptive  high- 
way. In  the  case  of  State  ex  rel.  Haber- 
sham y.  Savannah  Canal  Co.,  26  Ga.  665,  the 
proceeding  was  by  mandamus  in  the  name 
of  the  state,  on  the  relation  ,of  certain  par- 
ties, thus  sounding  as  a  'public  proceeding. 
In  Green  y.  Bethea,  30  Ga.  896,  the  county 
commissioners  were  asserting  a  claim  to  re- 
move gates  from  an  alleged  highway.  The 
question  of  recognition  by  the  authorities 
was  not  apparently  contested  or  discussed. 
In  Savannah  Ry.  Co.  y.  GUI,  118  Ga.  787, 
46  S.  B.  623,  it  appeared  that  the  county  au- 
thorities bad  attempted  to  establish  the 
road,  and  the  order  was  admitted  to  show  as- 
sertion or  claim  of  an  opening  of  a  public 
road,  and  that  the  user  was  thereunder. 

We  are  aware  of  decisions  of  courts  and 
statements  of  text  writers  which  declare  that 
user  alone  by  public  passage  will  create  a 
conclusive  presumption  of  both  dedication 
and  acceptance,  or  of  the  creation  of  a  road, 
so  as  to  Impose  upon  the  public  authorities 
the  duty  of  working  and  repairing  it  But 
the  duties  and  powers  of  the  county  au- 
thorities in  this  state  in  establishing,  alter- 
ing, or  alwllshlng  public  roads  are  quite 
broad,  and  may  not  coincide  with  the  powers 
of  the  officials  in  the  Jurisdictions  where 
these  rulings  liave  been  made,  or  at  least 
In  some  of  them.  At  any  rate,  under  oar 
laws  as  to  public  roads,  we  are  not  prepared 
to  hold  that  the  county  auttioritles  may  have 
a  public  road  or  highway  forced  upon  them 
by  mere  user  without  their  knowledge  or 
assent  or  even  against  their  will,  or  after 
refusal  to  open  it,  upon  application,  as  pro- 
vided by  law,  and  that  indictment  may  be 
found  against  the  road  conunlssioners  for 
not  keeping  in  repair  a  road  so  established 
against  the  will  or  without  the  acceptance 
of  tlie  county  authorities.  It  has  been  said 
that  the  county  authorities  are  but  the  agents 
of  the  public,  who  are  tihe  real  principals. 
But,  while  this  may  be  so  in  a  sense,  yet 
where  our  statute  gives  discretionary  pow- 
er to  the  authorities,  we  think  they  have 
the  right  to  exercise  it;  and  that  the  road 
commissioners  or  overseers  cannot  be  made 
indictable  for  a  failure  of  duty  in  reference 
to  a  road  by  mere  user  against  the  Judgment 
or  will  of  the  authorities  as  to  the  creation 
of  the  road.  If  any  other  construction  than 
that  herein  indicated  were  placed  upon  the 
law  touching  public  road  crossings,  this 
anomalous  situation  might  result:  The  su- 
perintendent of  the  railroad  and  the  en- 
gineer might  be  indicted  for  failing  to  com- 
ply with  the  statutory  provisions  touching 
such  crossings.    Pen.  Code  1895,  U  517,  518. 
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At  the  same  term  of  court  the  road  commis- 
sioners or  overseer  might  be  indicted  for  fail- 
ure to  perform  their  duty  in  regard  to  the 
same  road.  Pol.  Code  1895,  I  532 ;  Acts  1890, 
p.  79;  Acts  1903,  p.  103.  The  railroad  su- 
perintendent and  engineer  might  be  con- 
victed upon  proof  of  tiser  alone,  because  the 
road  was  a  public  one;  while  the  road 
commissioners,  or  overseer,  might  be  acquit- 
ted, in  spite  of  the  user,  because  the  county 
authorities  had  never  accepted  the  road,  and 
perhaps  had  declined  to  do  so,  and  because 
the  road  was '  not  a  public  one.  Sections 
516-519  of  the  Political  Code  of  1895  do  not 
control  the  case,  especially  as  they  are  only 
operative  on  recommendation  of  the  grand 
jury.  Since  the  repeal  of  tlie  statute  of 
limitations  as  to  suits  for  the  recovery  of 
land,  leaving  prescription  to  control  in 
stead,  a  presumption  of  dedication  or  grant 
does  not  follow  the  old  limitation  period  by 
analogy  (Williams  v.  Turner,  7  Ga.  348,  353), 
but  the  analogy  is  now  to  the  period  of  pre- 
scription as  to  lands  or  easements,  unless 
fixed  by  statute.  In  the  case  at  bar  the 
evidence  for  the  plaintiff  tended  to  show 
user  of  the  road  by  the  public  for  more  than 
20  years;  she  adding  In  general  terms  "as 
a  public  road."  The  evidence  introduced  by 
her,  however,  showed  that  the  public  au- 
thorities bad  never  worked  the  road,  and 
one  of  the  witnesses  for  her  testified  that 
"this  dirt  road  Is  nothing  but  a  neigh- 
borhood road,  and  has  never  been  work- 
ed by  the  public  authorities."  The  de- 
fendant showed  that  the  road  was  not, 
and  had  never  been,  a  public  road;  that 
there  was  no  order  on  the  records  of  the 
county  commissioners  (extending  back  to  1871, 
when  the  board  was  established)  designat- 
ing it  as  a  public  road;  that  "the  county 
authorities  have  never  taken  charge  of  this 
road,  nor  worked  it";  and  that  it  was  a 
mere  neighborhood  road  leading  across  the 
railroad  at  a  turpentine  still.  Thus,  taken 
together,  the  evidence  showed  clearly  that 
the  road  was  not  a  public  one,  or  the  cross- 
ing a  public  crossing  within  the  meaning 
of  the  statute  commonly  called  the  "Blow 
Post  Law."  This  being  so,  and  the  case 
depending  on  that  point,  there  could  be  no 
recovery;  and  the  Inaccuracy  in  the  charge 
mentioned    will    not    require   a    new    trial. 

It  is  argued  that,  even  if  this  is  not  a 
public  road,  there  is  evidence  of  negligence ; 
but  the  petition  is  predicated  on  the  al- 
legation that  the  plaintiff  was  at  a  public 
crossing.  She  was  not  injured  by  being 
struck,  but  by  reason  of  her  horse  being 
frightened  by  the  noise  of  the  train.  There 
was  no  allegation  of  unusual  and  unnec- 
essary noises,  nor  other  averments  sufficient 
to  authorize  a  recovery  on  any  basis  except 
that  of  a  public  road  crossing  and  the  fail- 
ure to  comply  with  the  law  on  that  subject. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


PENICK  V.  MORGAN  COUNTY. 

MORGAN  COUNTY  v.  PENICK. 

(Supreme  Court  of  Georgia.    Aug.  19,  190S.) 

1.  Highways— Dedication  —  Opening  Road- 
— Statutes. 

Where  land  is  dedicated  by  its  owner  for 
public  use  as  a  public  road,  the  county  authori- 
ties havini;  jurisdiction  over  roads  can  accept 
such  dedication  and  <q>en  a  new  public  road  over 
it'  without  complying  with  the  requirements  of 
Civ.  Code  1896,  f  520  et  seq. 

2.  Same— Proof. 

An  express  dedication  of  land  by  the  owner 
therepf  for  public  use  as  a  public  road,  and  an 
express  acceptance  thereof  by  the  proper  county 
authorities,  need  not  be  shown ;  but  such  dedi- 
cation and  acceptance,  respectively,  may  be 
shown  by  the  acts  of  such  owner  and  auUiori- 
ties. 

3.  Same— Public  Road— What  Constitutes. 

A  dedication  of  land  by  the  owner  thereof 
for  public  use  as  a  public  road,  and  the  use  of 
such  road  by  the  public  as  a  route  of  travel, 
without  some  recognition  of  such  road  on  the 
part  of  the  county  authorities,  would  not  make 
such  a  road  a  public  road. 

4.  Same— Cto-du-Sac. 

A  cul-de-sac  may  be  a  public  road. 

5.  Same— EviDKNOB  —  Rjecobdb  —  Entbies  — 
Time. 

A  book  the  contents  of  which  state  it  is  a 
road  register  of  a  certain  county,  and  show  en- 
tries describing  a  road  as  a  public  road,  is  not 
admissible,  upon  the  trial  of  a  case,  to  show 
such  road  was  a  public  road  several  years  prior 
to  such  trial,  when  there  is  nothing  to  show,  or 
from  which  it  can  be  inferred,  when  such  en- 
tries were  made. 

6.  Same— Highways— Establishment—  Acts 
OF  Officers. 

Where  a  county,  in  a  suit  against  it,  denies 
that  a  certain  road  is  a  public  road,  and  there 
is  evidence  that  the  county  superintendent  of 
roads  opened  the  road,  built  bridges  on  it,  and 
worked  it  for  several  years  thereafter,  the  min- 
utes of  the  county  commissioners  having  juris- 
diction of  roads,  showing  that  upon  an  applica- 
tion to  them  to  open  the  road  and  make  it  a 
public  road,  two  ot  them  were  appointed  a  com- 
mittee "to  go  over  the  ground  and  investigate  it 
and  report  to  the  next  meeting,"  and  that  "the- 
committee  appointed  to  look  into  the  practica- 
bility of  opening  [such  road]  •  •  •  report 
in  favor  of  the  same  and  the  report  is  adopted. " 
are  admissible,  in  connection  with  such  oral  tpa- 
timony,  to  show  that  the  county  commissioners 
intended  to  open  the  road  as  a  public  road. 

7.  Same. 

Whore  It  apneared  that  county  commission- 
ers having  jurisdiction  of  roads  appointed  two 
of  their  body  to  open  and  lay  out  a  public  rosd, 
under  the  facts  in  this  case,' it  was  not  error  to 
admit  testimony  that  such  two  commissioners 
opened  and  laid  out  the  road,  or  that  they  show- 
ed the  county  8Ui>erintendent  of  roads  where  they 
laid  it  out. 

8.  Same. 

AVbere  one  of  the  questions  involved  in  a 
case  is  whether  or  not  a  public  road  was  a  pub- 
lic road  at  a  particular  time  when  an  injury 
occurred,  evidence  that  the  county  hands,  under 
the  county  superintendent  of  roads,  worked  the- 
road  after  such  time,  was  admissible  in  connec- 
tion with  evidence  that  such  road  had  bf-en 
worked  by  the  county  authorities  prior  to  silch 
injury. 

9.  Bridges— iNJUBiEs— Petition. 

Tlie  petition  in  this  case  was  not  subject  to- 
the  general  demurrer. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 
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Action  by  J.  H.  Penlck  against  the  county 
of  Morgan.  At  the  conclusion  of  the  evi- 
dence, the  court  directed  a  venl  let  for  defend- 
ant, and  plaintiff  excepted,  and  brings  er- 
ror, and  defendant  filed  a  cross-bill  of  ex- 
ceptions. Reversed  on  both  bills  of  excep- 
tions. 

Foster  &  Butter,  for  plaintiff  In  error. 
0.  L.  WllUford  and  George  &  Anderson,  for 
defendant  In  error. 

HOLDEN,  J.  The  plaintiff  brought  suit 
against  the  county  of  Morgan,  alleging  that 
since  December  29,  1888,  the  county  author- 
ities of  said  county  caused  a  bridge  to  be 
erected  on  one  of  its  public  roads,  and  that 
in  November.  1903,  while  the  plaintiff,  with 
his  wife  and  child,  were  driving  across  said 
tridge  in  a  buggy  drawn  by  two  horses,  the 
bridge  broke  in  the  middle  and  fell  through, 
causing  the  damages  for  which  be  sued; 
that  be  was  without  fault,  and  the  damages 
resulted  from  the  defective  construction  of 
said  bridge,  which  defective  construction  was 
itnown  to  the  county  authorities.  The  plain- 
tiff offered  in  evidence  a  book.  At  the  top 
of  each  page  thereof  was  printed  the  words, 
"Public  Koad  Register."  This  book  showed 
a  public  road  named,  "Road  leaving  Buck- 
head  and  Park's  Mill  Road,  Swords,  Ga.," 
and  described  as  leading  from  Buckhead, 
Park's  Mill  Road,  via  Swords,  to  Buckhead 
and  Park's  Mill  Road,  1%  miles  in  length, 
20  feet  wide,  and  in  the  second  class  of  roads. 
The  plaintiff  also  Introduced  the  lK>ok  min- 
utes of  the  county  commissioners  of  Decem- 
ber 13,  1900,  containing  the  following  entry: 
"Mr.  J.  B.  Swords  appeared  before  the  board, 
asking  that  an  old  road  near  his  place  he 
opened  and  made  a  public  road.  Messrs. 
■Walker  and  Walton  are  appointed  a  commit- 
tee to  go  over  the  ground  and  Investigate  It 
and  report  to  the  next  meeting."  Also  an 
entry  dated  January  1,  1901,  as  follows: 
"The  committee  appointed  to  look  Into  the 
practicability  of  opening  a  road  near  J.  B. 
Swords,  In  Kingston  district,  report  In  favor 
of  the  same,  and  the  report  is  adopted." 
The  only  oral  evidence  of  the  plaintiff  neces- 
sary to  be  set  out  is  as  follows :  The  county 
authorities  were  petitioned  to  open  the  road 
from  Swords  to  Park's  Mill.  There  was  a 
petition  signed  by  Swords  and  others.  The 
superintendent  of  public  roads  in  1900  cut 
the  road  and  built  the  bridge  in  question 
with  pine  poles  as  sleepers.  The  life  of  a 
pine  pole  would  not  be  longer  than  two  years. 
Oak  timbers  would  last  a  good  many  years. 
The  road  was  laid  out  In  1899  or  1900. 
Walker  and  Walton,  two  of  the  county  com- 
missioners, laid  out  the  road.  After  the  ac- 
cident the  bridge  was  rebuilt,  and  the  county 
anthorltles  have  worked  the  road  since  that 
time.  The  public  has  traveled  the  road  ever 
since  It  was  laid  out.  Usher  Thomason 
owned  the  land  through  which  the  road  runs 
where  the  bridge  was  built  at  the  time  the 
road  was  laid  oat  and  the  bridge  built    3. 


B.  Swords  went  before  the  county  commis- 
sioners and  asked  them  to  lay  out  the  road. 
Before  doing  this,  he  went  to  Thomason  and 
asked  permission  to  run  the  road  through 
his  land.  He  gave  the  permission,  and  after 
that  they  went  forward  and  made  the  road. 
The  road  had  been  worked  regularly  as  a 
county  road  ever  since  it  was  first  laid  out, 
as  other  roads  In  that  section  of  the  county 
have  been  worked.  When  Swords  brought 
the  matter  to  the  attention  of  the  board, 
they  appointed  two  of  their  members  to  go 
and  open  the  road.  It  passed  through  Thom- 
ason and  Swords'  land,  and  a  short  space 
on  Mrs.  Knight's  land.  Since  it  has  been 
laid  out  the  road  has  been  worked  and  used 
by  the  public  as  a  public  road.  Thomason 
testified  that  he  agreed  to  allow  the  county 
authorities  to  have  a  road,  and  "I  yielded  to 
it,  and  always  permitted  them  to  have  a 
road."  Plaintiff  testified  that  in  October, 
1903,  the  bridge  fell  in  while  he  was  driving 
over  it,  causing  Injuries  which  he  detailed 
and  for  which  the  suit  was  brought.  He 
knew  nothing  of  the  defective  condition  of 
the  bridge.  Upon  the  conclusion  of  the  evi- 
dence, the  court  directed  a  verdict  for  the 
defendant,  and  the  plaintiff  excepted.  The 
defendant  by  cross-bill  excepted  to  rulings 
hereinafter  stated. 

1.  The  main  question  Involved  in  this  case 
is  whether  or  not  the  proved  facts  were 
such  as  to  authorize  a  jury  to  find  that  this 
road  on  which  the  alleged  Injuries  occurred 
was  a  public  road.  One  method  by  which  a 
public  road  can  be  established  Is  by  comply- 
ing with  the  requirements  of  Civ.  Code  1895, 
I  520  et  seq.  By  the  use  of  this  method 
private  property  can  be  condemned.  These 
sections  provide  a  way  for  the  citizen  to  have 
brought  t>efore  the  county  authorities  the 
question  whether  or  not  a  public  road  shall 
be  established  in  a  particular  location;  and 
the  citizen  can,  at  least  in  some  Instances, 
review  by  certiorari  the  action  of  the  county 
authorities  in  determining  the  question  as 
to  whether  or  not  the  road  should  be  estab- 
lished. A.  &  W.  P.  R.  Co.  V.  Redwine,  123 
Ga.  736,  51  S.  B.  724.  Even  when  the  owner 
of  the  land  through  which  persons  desire 
a  public  road  Is  willing  to  dedicate  it  to 
the  public  for  this  purpose,  and  the  county 
authorities  refuse  to  accept  the  dedication 
and  open  a  public  road,  such  persons  can 
petition  the  county  authorities,  whose  duty 
It  will  be  to  appoint  the  committee  as  pro- 
vided in  Civ.  Code  1895,  |  520,  and  pass  upon 
the  question  as  to  whether  or  not  the  new 
road  shall  be  opened.  The  method  provided 
In  these  sections  for  opening  a  new  road  is 
not  the  only  method.  If  it  were,  a  new  road 
could  never  be  established  by  prescription ; 
but  it  is  now  the  law,  without  question,  that 
this  can  be  done.  Savannah  Ry.  Co.  v.  Gill, 
118  Ga.  737,  45  S.  E.  623;  Sou.  Ry.  Co.  v. 
Combs,  124  Ga.  1004,  1010,  53  S.  E.  508; 
McCoy  V.  Cen.  Ry.  Co.,  62  S.  B.  297 ;  Johnson 
V.  State,  1  Ga.  App.  195,  58  S.  B.  265. 
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The  method  provided  for  In  these  sections 
is  not  an  exclusive,  but  only  a  cumulative 
one.  If  a  person  wishes  to  give  bis  land  to 
tbe  public  for  a  public  road,  and  the  county 
authorities  are  wllllns  to  accept  it  and  open 
a  public  road,  they  can  do  so  without  in- 
curring expense  and  delay  in  following  the 
requirements  of  these  sections.  Under  these 
sections  no  alteration  or  discontinuance  of  a 
road,  or  the  opening  of  a  new  road,  can  be 
had  unless  application  Is  made  by  some  one 
for  this  purpose;  and  to  bold  that  the  only 
■  method  by  which  county  authorities  can 
open  new  roads  Is  provided  for  in  these 
sections  would  mean  that  they  could  not  open 
a  new  road  without  some  one  making  an 
application  therefor.  If  the  owner  of  land 
dedicates  land  for  use  as  a  public  road,  the 
county  authorities  can,  In  their  discretion, 
accept  it  for  a  public  road,  and  open  a  pub- 
lic road  over  it,  without  any  petition  being 
filed  therefor,  notice  published,  or  even  any 
order  to  that  effect  They  cannot  take  land 
for  a  public  road  against  the  owner's  consent 
without  condemning  it  according  to  law  and 
paying  for  it;  but,  If  the  owner  wishes  to 
give  the  land  for  this  purpose,  tbe  county 
authorities  can,  in  the  exercise  of  a  sound 
discretion,  accept  it,  and  can,  in  the  exercise 
of  such  discretion,  open  a  new  road  without 
delay  or  any  formalities  whatever.  Tbe  ac- 
ceptance of  land  dedicated  and  the  opening 
of  a  new  road  over  it  is  a  matter  in  their 
discretion.  Tbe  question  whether  their  ac- 
tion In  the  exercise  of  a  sound  discretion 
can  or  cannot  be  reviewed  by  a  higher  court 
Is  not  before  us  for  decision;  but,  when  a 
dedication  is  made  and  accepted  and  a  new 
road  opened,  their  acts  stand  as  valid  and 
tbe  new  road  Is  a  public  road,  as  far  as  the 
public  is  concerned,  until  their  action  is  set 
aside,  by  themselves,  or  by  a  higher  court. 
If  it  can  be  reviewed  by  a  higher  court  The 
citation  provided  for  In  section  621  was  not 
published,  and  tbe  road  in  qnestion  did  not 
become  a  public  road  under  sections  520  et 
seq.,  because  section  523  provides  that  all  pub- 
lic roads  established  without  a  substantial 
compliance  with  the  provisions  of  these  sec- 
tions are  void.  If  only  a  part  of  the  provi- 
sions of  these  sections  are  complied  with, 
the  road  does  not  become  a  public  road  under 
these  sections.  But  the  fact  that  the  road 
does  not  become  a  public  road  under  these 
sections,  because  of  the  failure  to  fully  com- 
ply therewith,  does  not  prevent  It  from  be- 
coming a  public  road  by  dedication  of  the 
land  as  a  public  road  by  tbe  owner  thereof 
and  acceptance  of  it  by  the  county  authori- 
ties. This  ruling  does  not  conflict  with  tbe 
decisions  of  this  court  holding  roads  not  to 
be  public  roads  when  the  question  Involved 
is  whether  or  not  the  road  in  question  was 
properly  established  under  these  sections. 

2.  Was  the  evidence  sufficient  to  author^ 
Ize  the  conclusion  that  the  owners  of  the 
land  on  wliich  the  road  was  established,  and 
where  the  injury  occurred,  dedicated  the  land 


to  public  use  for  a  public  road,  and  that  tbe 
county  authorities  accepted  It  for  this  pur- 
pose? The  evidence  admitted  by  the  court 
showed  that  the  road  was  from  1%  to  2  miles 
long,  and  Indicated  that  It  ran  from  one 
road  to  another  across  the  lands  of  Swords, 
Thomason,  and  Mrs.  Knight  Thomason 
owned  the  land  where  the  injury  occurred. 
Swords  was  one  of  the  applicants  before  the 
county  authorities  for  the  establishment  of 
the  new  road,  a  portion  of  which  was  to  run 
through  tiis  land.  The  evidence  of  Thoma- 
son was  that  he  agreed  to  give  the  laud 
to  the  county  commissioners;  that  he  had 
agreed  to  let  them  have  the  road  through 
It,  and  "yielded  to  it,  and  always  permit- 
ted them  to  have  the  road."  Swords  tes- 
tified that  Thomason  "had  stood  by  his 
donation  ever  since"  the  road  was  opened. 
There  was  evidence  to  the  effect  that  the 
road  had  been  worked  by  the  county  authori- 
ties, had  been  used  by  the  public,  and  had 
been  considered  a  public-  road  since  it  was 
first  laid  out  Was  not  tliis  evidence,  in  con- 
nection with  the  minutes  of  the  county  au- 
thorities and  the  other  evidence  in  the  case, 
sufficient  to  make  it  proper  to  submit  to  the 
Jury  the  question  whether  or  not  there  had 
been  a  dedication  of  the  land  by  Sworda  and 
Thomason,  and  an  acceptance  by  the  county 
authorities?  There  can  be  no  dedication  of 
property  to  public  use  without  an  Intention 
on  the  part  of  the  owner  to  dedicate,  and, 
before  dedication  can  become  complete,  there 
must  be  an  acceptance.  Whenever  there  is  a 
question  as  to  the  good  faith  of  a  party  in- 
volved in  a  case,  he  can  testify  that  he  act- 
ed In  good  faith.  Hale  v.  Robertson,  100  Ga. 
168,  27  S.  E.  937;  Acme  Brewing  Oo.  ▼.  Cen. 
R.  Co.,  115  Oa.  4M,  42  S.  B.  8.  It  is  Uke- 
wise  true  that  when  there  is  Involved  In  a 
case  a  question  as  to  what  was  the  Intention 
of  a  party,  he  can  testify  what  was  his  in- 
tention. Ga.  B.  Co.  V.  Atlanta,  118  Ga.  488, 
489,  46  S.  E.  266.  The  testimony  of  Thoma- 
son stated  what  was  his  Intention.  The  tes- 
timony of  Swords  and  Thomason,  Indicating 
their  acquiescence  in  the  continuous  use  of 
this  road  by  the  public  since  it  was  first  laid 
out,  and  the  other  facts  in  the  case,  were 
such  as  to  make  It  proper  that  the  court 
should  leave  it  to  a  Jury  the  question  as  to 
whether  or  not  there  was  a  dedication  by 
Swords  and  Thomason.  Parsons  v.  Trustees, 
44  Ga.  529;  Swift  v.  Lithonia,  101  Ga.  706, 
29  S.  a  12;  Ga.  B.  Co.  v.  Atlanta,  118  Ga. 
480,  45  S.  E.  256;  Mayor  v.  Franklin,  12  Ga. 
239;  Healey  ▼.  Atlanta,  125  Ga.  736.  64  S.  R 
749.  The  order  of  the  county  authorities 
adopting  the  favorable  report  of  tbe  commit- 
tee appointed  by  them  to  Investigate  the 
question  whether  or  not  the  road  should  be 
openei  and  made  a  public  road,  the  work- 
ing of  the  road  and  the  building  of  the  bridge 
on  it  by  the  county  authorities,  and  the  use 
of  It  by  the  public  since  It  was  first  laid 
out  constituted  sufficient  proof  to  make  it 
proper  that  the  court  should  leave  to  a  Jury 
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the  qnestlon  as  to  whether  or  not  there  had 
beea  an  acceptance  of  the  dedication  by  the 
proper  county  authorities  U  the  land  was  of- 
fered as  a  dedication.  Kelaoe  y.  Oglethorpe, 
120  Oa.  951,  48  8.  B.  866,  102  Am.  St  Rep. 
188,  and  authorities  lastly  cited  above. 

a  Under  CIt.  Code  1896,  t  3691,  If  an  own- 
er of  land  ecpreasly  or  by  bis  acts  makes  a 
dedication  of  it  for  pnbHc  use  as  a  public 
road,  and  the  property  is  so  used  for  such  a 
length  of  time  that  the  public  accommoda- 
tions or  private  rights  may  be  materially 
affected  by  an  Interruption  of  the  enjoy- 
ment, such  owner  cannot  afterwards  appro- 
priate It  for  private  purposes.  However,  the 
dedication  of  land  by  the  owner  thereof  for 
use  as  a  public  road,  and  use  by  the  public 
of  such  road  as  a  route  of  travel,  would 
not  of  Itself  make  the  road  a  public  road  so 
as  to  charge  the  county  with  the  burden  of 
its  repair  and  maintenance,  unless  the  dedi- 
cation was  accepted  by  the  county  authori- 
ties having  Jurisdiction  over  roads,  or  there 
was  evidence  of  their  recognition  of  the 
road  as  a  public  road  showing  acceptance. 
Georgia  R.  Go.  v.  Atlanta,  118  6a.  486,  4S 
S.  E>.  256,  489;  Parsons  v.  Trustees,  44  Oa. 
529,  639;  Kelsoe  v.  Oglethorpe,  120  Oa.  061, 
48  S.  E.  366,  102  Am.  St.  Rep.  138.  The  ex- 
istence of  a  public  road  carries  with  it  bur- 
dens on  the  county  of  working  It  and  keeping 
it  in  repair,  and  these  burdens  could  not  be 
imposed  on  the  county  simply  by  an  individu- 
al dedicating  his  land  for  use  as  a  public 
road,  and  by  the  public  using  the  road  toe 
travel.  Before  a  road  can  become  a  public 
road,  there  must  at  least  be  some  recoe^tion 
of  it  as  a  public  road  by  the  county  auth<»i- 
ties  having  Jurisdiction  over  roads. 

4.  Whether  the  evidence  would  authorize 
a  finding  that  Mrs.  Knight  made  a  dedica- 
tion of  the  land  which  she  owned,  and  over 
which  the  road  passed,  it  is  not  necessary 
now  to  be  considered.  The  evidence  admit- 
ted by  the  court  was  sufficient  to  authorize 
the  conclusion  that  this  road  ran  from  one 
road  to  another,  and  had  an  opening  at  both 
ends.  If  Mrs.  ELUight  owned  the  land  over 
which  the  road  passed  at  one  point,  and  the 
facts  were  sufficient  to  make  the  road  a  pub- 
lic road  except  where  it  passed  through  her 
land,  and  it  thaefore  had  an  opening  at  one 
end,  it  would  be  a  public  road  up  to  the  land 
of  Mrs.  Knight  A  cul-de-sac  may  be  a  pub- 
lic road.  A  road  may  go  to  a  park,  or  some 
public  institution,  or.  Indeed,  through  a  neigh- 
borhood, without  being  open  except  at  one 
end,  and  It  is  not  essential  that  a  Mghway 
should  be  open  at  both  ends  in  order  for  it 
to  be  a  public  road.  15  Am.  &  Bng.  Enc. 
Law,  361;  Elliott  on  Roads  and  Streets  (2d 
Ed.)  12. 

6.  Inasmuch  as  the  Judgment  of  the  court 
below,  in  the  direction  of  a  verdict  for  the 
plaintiff,  is  reversed,  it  is  proper  that  the 
assignments  of  error  made  in  the  cross-bill 
of  exceptions  filed  by  the  defendant  should  be 


passed  upon.  The  defendant  objected  to  the 
introduction  in  evidence  of  the  book  called 
the  "Road  Register,"  and  assigns  error  to  the 
action  of  the  court  in  overruling  such  objec- 
Uons.  It  appears  that  a  witness  for  the 
plaintiff  went  to  the  office  of  the  county  com- 
missioners and  asked  their  clerk  for  the  road 
register  of  the  county,  and  the  clerk  gave 
him  this  book  as  such  register.  The  mere 
declaration  to  some  one  by  the  derk  that  a 
certain  book  was  the  road  register  would  not 
be  admissible  to  prove  it  to  be  the  road  regis- 
ter, and  bis  physical  act  in  giving  him  the 
book  as  the  road  register  In  response  to  a 
request  therefor  would  be  no  more  than  his 
declaration  that  It  was  such  book.  The  clerk 
might  make  a  certified  copy  of  what  appears 
on  the  road  register,  and  it  would  be  admis- 
sible in  evidence;  but  a  mere  declaration  of 
his,  or  a  phjrslcal  act  of  his  amounting  to  a 
dedaration,  to  some  one  that  the  book  was  the 
road  register,  would  not  make  It  admissible. 
It  is  true  that  the  book  was  obtained  from 
the  office  ot  the  county  commissioners,  but  it 
does  not  show  when  the  book  came  Into  ex- 
istence, or  when  the  entries  appearing  there- 
in were  made.  The  testimony  showed  that 
the  bridge  was  rebuilt  and  the  road  worked 
after  the  injuries  were  sustained;  and,  as 
far  as  the  record  shows,  this  book  may  have 
come  into  existence,  or  the  entries  therein  in 
reference  to  this  road  may  have  been  made, 
after  the  Injuries  sued  for  were  sustained.  If 
the  entries  were  not  made  until  after  the 
date  of  the  injury,  the  book  would  not  be 
admissible.  We  are  clearly  of  the  opinion 
ttiat  the  court  committed  error  in  overruling 
the  objections  to  the  admission  of  the  book  in 
evidence. 

6.  Defendant  complains  that  the  court  com- 
mitted error  in  admitting  in  evidence  the 
book  of  minutes  of  the  county  commissioners 
because  the  entries  therein  did  not  show  that 
the  requirements  contained  in  Civ.  Code  1895, 
i  620  et  seq.,  had  been  c<Hnplied  with  In  es- 
tablishing the  road  as  a  public  road.  While 
it  is  true  that  these  entries  do  not  comply 
with  these  requirements,  the  action  of  the 
county  authorities,  as  evidenced  by  the  en- 
tries, was  admissible  to  show  the  date  at 
which  the  road  was  opened.  Tliere  was  evi- 
dence to  the  effect  that  the  road  had  been 
worked  and  used  by  the  county  authorities 
since  it  was  first  opened.  These  facts,  in  con- 
nection with  the  evidence  of  Thomason,  might 
become  material  in  considering  the  question 
as  to  the  length  of  time  he  acquiesced  in 
the  use  of  the  road  by  the  public  in  deter- 
mining the  question  as  to  whether  or  not  a 
dedication  by  him  was  made.  This  action  of 
the  county  authorities  referring  to  the  road 
as  a  public  road,  In  connection  with  the  other 
testimony,  was  admissible,  also,  for  the  pur- 
pose of  showing  that  it  was  intended  to  be 
laid  out  by  the  commissioners  as  a  public 
road,  and  intended  by  the  commissioners  for 
use  as  a  public  road.    The  admission  of  these 
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entries  was  not  subject  to  the  objection  made, 
and  the  court  committed  no  error  In  orerrul- 
Ing  It.  Savannah  By.  Co.  v.  GUI,  118  Ga.  748, 
749,  45  S.  E.  623. 

7.  Defendant  complains  that  the  court  com- 
mitted error  in  admitting  testimony  that  a 
petition  headed  by  Swords  was  made  to  the 
•commissioners  to  open  this  road ;  that  Walker 
and  Walton,  two  of  the  commissioners,  went 
there  and  laid  it  out;  that  Walker  went  with 
Daniel,  the  county  superintendent  of  roads,' 
to  show  him  where  he  and  Walker  laid  out 
the  road ;  and  that  the  road  was  made  public 
by  the  board.  The  testimony  that  a  petition 
was  made  and  giving  the  names  appearing 
thereon  was  not  proper  evidence,  because 
there  was  higher  evidence  of  these  facts. 
The  minutes  of  the  county  authorities  do  not 
with  particularity  describe  this  road,  and 
testimony  showing  that  the  road  In  question 
was  the  one  referred  to  in  the  minutes  would 
"be  admissible  under  the  facts  of  this  case. 
We  do  not  mean  to  hold  that  such  testimony 
would  be  admissible  if  the  only  question  in- 
volved were  whether  or  not  the  road  was 
properly  established  under  Civ.  Code  1895,  { 
520  et  seq. ;  as  it  has  been  ruled  that,  where 
a  road  is  established  under  these  sections,  the 
location  of  it  must  be  so  described  in  the 
■order  that  the  record  will  clearly  designate 
the  road  to  be  worked.  Green  v.  Road  Board 
of  Bibb  County,  126  Ga.  693,  56  S.  E.  59. 
But,  as  the  minutes  were  proper  evidence,  it 
was  proper  to  admit  testimony  to  show  that 
the  road  referred  to  in  the  minutes  was  the 
road  testified  about  It  was  not  proper,  how- 
ever, to  admit  oral  testimony  of  the  contents 
of  the  petition  or  minutes.  There  was  no  er- 
ror in  admitting  testimony  that  Walton  and 
Walker  laid  out  the  road,  or  that  Walton 
showed  Daniel  where  they  laid  it  out,  because 
it  appears  from  the  evidence  of  Swords,  to 
which  no  objection  was  made,  that  the  county 
-commissioners  appointed  Walker  and  Walton, 


two  of  their  members,  "to  go  and  open  the 
road." 

8.  Complaint  is  made  that  error  was  com- 
mitted in  admitting  the  following  testimony 
of  the  plaintiff:  "The  county  hands  worked 
said  road  since  the  bridge  fell  in  under  the 
county  superintendent."  One  of  the  main 
questions  involved  in  this  case  was  whether 
the  public  authorities  bad  exercised  acts  of 
dominion  and  control  over  the  road  and 
bridge  In  question.  Indicating  that  it  was  a 
public  road  and  was  so  treated  by  them.  As 
an  Isolated  fact  it  would  not  be  admissible 
to  show  work  done  by  the  overseer  on  the  road 
after  the  injury  occurred ;  but  where  there  was 
evidence  of  work  done  by  the  county  authori- 
ties before  the  Injury,  and  of  other  acts  of 
control  exercised  by  them,  it  was  competent 
to  show  a  ccntlnuance  of  such  control  by 
showing  other  like  acta,  although  one  of  them 
took  place  after  the  Injury  occurred. 

9.  Defendant  filed  a  general  demurrer  to 
the  plaintiff's  petition,  and  complains  that  the 
court  committed  error  in  overruling  it.  The 
petition  alleged  that  the  bridge  was  on  a  pul>- 
11c  road  of  the  county,  and  was  constructed 
since  December  29,  1888.  The  petition  detail- 
ed the  injuries  sustained,  and  alleged  that 
the  plaintiff  was  without  fault,  and  that  his 
injuries  were  due  to  the  defective  construc- 
tion of  the  bridge,  setting  forth  wherein  it 
was  defective,  and  alleged  that  such  defects 
were  known  to  the  county  authorities,  but 
were  unknown  to  blm  until  after  the  injuries 
were  sustained.  The  petition  was  so  con- 
structed as  not  to  deserve  the  demurrer  filed 
thereto.  Civ.  Code  1895,  {  603;  County  of 
Tatnall  v.  Newton,  112  Ga.  779,  38  S.  E.  47; 
Hackney  v.  Coweta  County,  117  Ga.  327,  43 
S.  E.  725 ;  Howington  v.  Madison  County,  126 
Ga.  699,  55  S.  E.  941;  Warren  County  v. 
Evans,  118  Ga.  200,  44  S.  E.  986. 

Judgment  reversed  on  both  bills  of  excep- 
tions.  All  the  Justices  concur. 
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HABRISON  r.  BRYAN  et  al. 

(Sapreme  Coart  of  North  Carolina.    8«pt  18, 
1908.) 

Afpkax.  and  Ebbob— Questionb  RsmwABLS 

— IlOCATEBIAL   QUKSTIOMB. 

An  appeal  from  an  order  dissolving  an  or- 
der reatrajning  a  city  from  cutting  down  a  tree, 
issaed  in  a  suit  for  injunctive  relief  only,  will 
be  dismissed,  witbont  prejudice  to  the  right  to 
commence  an  action  for  damages,  on  it  appearing 
that,  pending  the  appeal,  the  tree  has  been  cut 
down  ay  the  city  authorities. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3122.] 

AjQteal  from  Superior  Court,  Craven  Coun< 
ty. 

Action  by  Mary  H.  Harrison  against  J.  A. 
Bryan  and  others  for  an  Injunction  to  re- 
strain the  cutting  down  of  a  shade  tree  stand- 
ing at  the  curb  of  the  street  and  In  front  of 
plalntlfTs  property.  From  an  order  dissolv- 
ing the  restraining  order  Issued,  plaintiff  ap- 
peals.   Dismissed. 

D.  B.  Henderson  and  6.  V.  Cowper,  for 
appellant  W.  W.  Clark  and  W.  D.  Mclver, 
tor  appellees. 

PER  CURIAM.  It  appearing  to  the  court 
upon  affidavit  of  defendant,  which  Is  not  con> 
tradicted,  that  since  the  dissolution  of  the 
restraining  order  In  this  case,  Jiy  his  honor 
Judge  Gulon,  and  pending  this  appeal,  the 
tree  described  In  the  pleadings  has  been  cut 
down  by  the  city  authorities  of  Newbern,  and 
that  there  la  nothing  now  to  enjoin,  and 
this  being  an  action  for  Injunctive  relief 
only,  It  Is  ordered  that  the  action  be  dismiss- 
ed, without  prejudice  to  any  rights  the  plain- 
tiff may  have  to  commence  another  action 
for  damages,  if  so  desired. 


WINDSOR  BARGAIN  HOUSE  v.  WATSON. 

(Supreme  Court  of  North  Carolina.     Sept.  16, 
190a) 

1.  Laitdiabd    aitd    TENAin   —    "Advanob- 

MEHTS." 

The  "advancements"  for  which  a  lien  is 
created  in  favor  of  a  landlord,  by  Code,  g  1754, 
providing  that  crops  raised  on  leased  lands  shall 
be  vested  in  possession  of  the  lessor  until  the 
rent  is  paid  and  the  lessor  reimbursed  for  ad- 
vancements in  making  the  crops,  embraces  any- 
thing of  value  supplied  by  the  landlord  to  the 
tenant  in  good  faith,  for  the  purpose  of  malcing 
and  saving  the  crop ;  and,  when  the  advance- 
ments are  appropriate  and  necessary  to  the  cul- 
tivation of  the  crop,  they  will  be  presumed  to 
create  the  lien,  but  where  not  in  themselves  so 
appropriate  and  necessary,  it  must  appear  that 
tney  were  made  in  aid  of  the  crop. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  218;  vol.  8,  p.  7567.] 

2.  Same. 

Plaintiff  had  a  valid  agricultural  lien  and 
chattel  mortgage  to  secure  advancements  to  de- 
fendant, to  enable  him  to  cultivate  a  crop  for 
1805.  Advancements  were  made  for  the  year. 
In&Iarch  of  the  following  year,  defendant  had 
paid  the  account  except  $78.10,  and  had  enou»;h 
ot  the  crop  and  property^  on  hand  to  pay  such 
balance.    On  his  application,  it  was  agreed  that 
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he  might  retain  th«  crop,  together  with  the 
mortgaged  chattels,  to  enable  him  to  make 
a  crop  for  1896,  and  that  plaintiff  should  make 
advancementa  for  1896,  not  to  exceed  $150, 
and  that  the  balance  of  $78.10  should  con- 
stitute a  part  of  the  amount  to  be  advanced  for 
1806.  Beld,  that  the  demand  for  $78.10  was  an 
advancement  for  1806,  and  was  valid,  both  as 
an  agricultural  lien  on  the  crop  for  1806,  and 
as  a  chattel  mortgage  on  the  mortgaged  chat- 
tels. 

Appeal  from  Superior  Court.  Bertie  Coun- 
ty; O.  H.  Allen,  Judge. 

Action  of  claim  and  delivery  by  the  WInd> 
sor  Bargain  House  against  Frank  Watson. 
From  a  Judgment  for  plaintUT,  defendant 
appeals.     Affirmed. 

Formal  execution  of  the  lien,  containing, 
in  addition,  a  chattel  mortgage  on  the  prop- 
erty seized,  a  mule  and  farm  cart,  having 
been  admitted,  Issues  were  submitted,  and 
responded  to  by  the  Jury  as  follows:  "(1)  Is 
the  defendant  Indebted  to  the  plaintiff,  and  If 
so.  In  what  amount?  Ans.  Yes ;  $88.35.  (2) 
What  part  of  said  debt,  If  any,  was  a  debt  of 
the  previous  year?  Ans.  $78.10.  (3)  Did  the 
defendant  agree  that  the  said  amount  might 
be  Included  in  the  amount  named  in  the  crop 
lien  of  1906,  upon  surrendering  and  cancel- 
ing liens  on  crop  and  mule  and  cart,  to  en- 
able him  to  make  crop  of  1906?  Ans.  Yes." 
There  was  Judgment  on  the  verdict  for  plain- 
tiff, and  defendant  excepted  and  appealed. 

W.  R.  Johnson,  for  appellant  Winston  & 
Matthews,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  The  evidence  tended  to  show  that 
plaintiff  bad  a  valid  a^lcultural  Hen  on  the 
crop  of  defendant  for  1895,  the  Instriunent 
containing  In  addition  a  chattel  mortgage  on 
the  defendant's  mule  and  cart  the  property 
seized  by  process  in  the  present  action;  that 
advancements  were  made  for  the  year  1895, 
and  In  March,  1896,  defendant  having  paid 
the  account  except  $78.10,  defendant  bad 
enough  of  the  crop  and  property  in  band  to 
pay  the  plaintiffs  claim  in  full,  but  on  de- 
fendant's application.  It  was  agreed  that  de- 
fendant might  retain  the  crop  of  1895,  to- 
gether with  the  mule  and  cart  to  enable  blm 
to  make  the  crop  of  1896,  and  that  plaintiff 
was  to  make  advancements  for  the  year  1896, 
to  an  amount  not  to  exceed  $150,  and  that 
this  balance  of  $78.10  should  be  considered 
and  constitute  a  part  of  the  amount  to  be  ad- 
vanced for  the  year  1896.  Speaking  to  this 
question,  John  T.  Smithwlck,  a  witness  for 
plaintiff,  among  other  things,  testified:  "In 
March,  1906,  Watson  came  In,  and  said  if  we 
would  let  him  keep  his  mule  to  make  another 
crop,  and  also  let  blm  keep  his  crop  under 
mortgage  to  us,  and  would  carry  the  balance 
of  $78.10  as  a  part  of  $150  he  wanted  for  the 
year  1906,  that  he  would  make  a  good  crop, 
and  pay  out  and  would  secure  It  with  a  crop 
lien  with  a  chattel  mortgage  clause.  This  ar- 
rangement was  made,  and  we  balanced  bis 
accoimt    took   the   crop   lien   with   chattel 
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clause  for  1906,  and  charged  him,  on  his  ac- 
count for  1906,  with  |7aiO  balance.  After 
that  he  got  $10.25  In  cash,  and  did  not  trade 
any  more."  On  this  testimony  we  are  of 
opinion  that  the  claim  of  plaintiff  should  be 
upheld,  both  as  an  agricultural  Hen  on  the 
crop  of  1896,  and  as  a  valid  chattel  mortgage 
on  the  property  seized,  to  wit,  the  mule  and 
the  cart  Wliile  the  court  has  held  that.  In 
order  to  be  effective  as  an  agricultural  lien, 
the  requisites  of  the  statute  must  be  com- 
plied with,  and,  among  other  things,  that  the 
advancements  must  be  made  after  the  agree- 
ment is  perfected  (Clark  v.  Parrar,  74  N. 
O.  686),  our  decisions  are  also  to  the  ef- 
fect that,  if  part  of  the  advancements  are 
made  at  the  same  time  the  instrument  is  ex- 
ecuted, both  acts  being  part  of  one  and  the 
same  transaction,  this  requirement  of  the 
statute  Is  satisfied  (Reese  &  Co.  t.  Cole,  93 
N.  C.  87),  and  this  claim  of  plaintiff  of  $78.- 
10  should  clearly  be  considered  an  advance- 
ment The  plaintiff  bad  a  lien  to  secure  this 
amount,  undoubtedly  good,  on  the  crop  of 
1895  remaining  on  hand,  and  on  the  mule  and 
the  cart  There  Is  no  good  reason  in  require 
Ing  the  plaintiff.  In  order  to  make  this  claim 
a  valid  advancement  on  the  crop  of  1896,  to 
foreclose  and  realize  on  his  lien  and  then 
turn  the  amount  over  to  defendant  It  was 
competent  for  them,  as  they  did,  to  make  the 
agreement  tliat  this  interest  of  plaintiff  in  the 
crop  of  1895,  then  on  hand,  and  the  mule 
and  the  cart  to  be  used  in  making  the  crop 
of  1896,  should  be  considered  as  an  advance- 
ment of  1896.  And,  these  facts  having  been 
established  by  the  verdict,  the  property  seiz- 
ed, to  wit,  the  mule  and  cart,  comes  within 
the  exact  terms  of  the  lien  and  the  chattel 
mortgage  contained  in  the  same. 

In  Brown  v.  Brown,  109  N.  C.  124,  18  8.  B. 
797,  the  court  held  that  "(1)  The  'advance- 
ments,' for  which  a  lien  is  created  in  favor 
of  a  landlord  by  section  1754  of  the  Code, 
embraces  anything  of  value  supplied  by  the 
landlord  to  the  tenant  or  cropper,  in  good 
faith,  directly  or  indirectly,  for  the  pur- 
pose of  making  and  saving  ihe  crop.  (2) 
When  such  advancements  of  such  things  as 
in  their  natmre  are  appropriate  and  neces- 
sary- to  the  cultivation  of  the  crop — e.  g., 
farming  Implements  and  work  anUnal»— 
they  wUl  be  presumed  to  create  the  lien; 
but,  where  they  are  of  articles  not  In  them- 
selves BO  appropriate  and  necessary — e.  g., 
dry  goods  and  groceries — whether  they  will 
constitute  a  lien  depends  upon  the  purpose 
for  which  they  were  furnished,  and  It  must 
nfflnnatively  appear  that  they  were  made  in 
aid  of  the  crop."  And  In  Thigpen  v.  Maget, 
107  N.  C.  39,  12  S.  E.  272,  It  was  held  that 
where  a  landlord  allowed  his  tenant  to  re- 
tain parts  of  the  undivided  cotton  seed  and 
crops  of  one  year,  to  enable  him  to  make  the 
next  year's  crop,  it  should  be  regarded  as  an 
advancement,  for  which  the  claimant  could 
enforce  a  landlord's  Hen.  These  authorities 
fully  support  the  conclusion  that,  under  the 


agreement  established,  this  demand  for  |78.- 
10  Is  an  advancement  for  the  year  1898,  and, 
as  heretofore  stated,  this  being  true,  this 
amount  is  part  of  the  debt  for  which  plain- 
tiff holds  the  chattel  mortgage  on  the  prop- 
erty. The  court  is  not  inadvertent  to  the 
case  of  Lowdermllk  v.  Bostick,  98  N.  C.  299, 
8  S.  E.  844,  In  which  an  item  for  com,  retain- 
ed from  the  crop  of  a  former  year,  was  dis- 
allowed as  a  claim  secured  by  an  agricultu- 
ral lien,  for  the  current  year.  But  an  ex- 
amination of  that  case  will  disclose  that 
there  was  no  agreement  between  the  parties 
that  the  item  in  question  should  be  secured 
by  the  agricultural  Hen,  nor  was  there  any 
sufficient  or  satisfactory  evidence  that  said 
item  was  an  advancement  in  aid  of  the  crop 
for  the  current  year.  Even  if  the  defend- 
ant should  establish  bis  position  that  the 
claim  is  not  within  the  protection  of  the 
present  lien  held  by  plaintiff,  there  Is  doubt 
if  it  would  avail  for  his  protection.  There  is 
authority  to  the  effect  that  in  such  case,  and 
on  the  facts  presented  here,  the  plaintiff 
would  be  remitted  for  his  security  to  the 
original  lien,  which  was  undoubtedly  good 
before  It  was  canceled,  on  taking  the  pres- 
ent security.  Sheldon  on  Subrogation,  | 
20;  Davidson  v.  Gregory,  132  N.  0.  398,  43 
S.  E.  916. 

There  Is  no  error,  and  the  judgment  below 
will  be  affirmed. 

No  error. 


RUE  V.  CONNELL  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1908.) 

1.  Wiii*—" Ademption." 

The  term  "ademption"  describes  the  act  by 
which  testator  pays  to  his  legatee  in  his  life- 
time a  legacy  which  by  his  will  be  had  proposed 
to  give  him  at  his  death,  or  denotes  the  act 
by  which  a  specific  legacy  has  become  inopera- 
tive on  account  of  testator  having  parted  with 
the  subject  of  it.  The  alteration  m  the  char- 
acter of  the  subject-matter  of  a  specific  legacy 
must  be  made  or  aathorized  by  the  testator 
himself  after  making  bis  will,  or  it  will  not 
operate  as  an  "ademption,"  and  the  intention 
of  the  testator,  if  reasonably  clear,  will  large- 
ly govern. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  1978. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  179-181.] 

2.  Same— CoNBTBUcnoN— Estates  Dbvised. 

Testator  gave  to  bis  wife  daring  widow- 
hood "ail  and  every  right,  title  and  interest 
in"  a  plantation,  and  "all  its  belongin^^,"  and 
provided  that  at  her  death  or  remarriage  the 
plantation  should  be  the  property  of  a  daaghter. 
Held,  that  the  descriptive  words  in  the  will 
were  sufficient  not  only  to  pass  the  fee  simple 
of  the  plantation  to  the  daughter  in  remainder, 
but  to  pass  any  lesser  interest  which  testator 
might  hold  therein. 

3.  Samk— Adeoiftion. 

Testator  gave  to  his  wife  during  widow- 
hood all  right,  title,  and  interest  in  a  planta- 
tion and  its  belongings,  with  a  gift  over,  on 
her  remarriage  or  death,  to  a  daughter.  Testa- 
tor at  the  date  of  the  will  and  at  his  death 
was  in  possession  of  the  plantation  and  deemed 
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himself  the  owner  in  fee.  He  bad  acquired  it 
at  a  sale  under  a  trust  deed,  giving  at  tlie  time 
an  agreement  to  sell  the  same  within  a  time 
fixed  to  an;  one  whom  the  mortgagor  might 
name  for  a  certain  sum.  and  at  the  date  of 
the  will  a  suit  by  a  third  person  to  enforce 
the  agreement  was  pending,  which  suit  re- 
sulted in  favor  of  testator,  but  was  renewed 
after  his  death  and  resulted  in  a  judgment  in 
favor  of  the  third  person.  The  interest  of  tes- 
tator was  fixed  at  a  specified  sum,  and  on  pay- 
ment thereof  the  heirs  and  devisees  executed  a 
deed  to  the  third  person.  Held,  that  the  daugh- 
ter was  entitled  to  the  proceeds  paid  by  the 
third  person;  the  gift  to  ber  not  naving  been 
adeemed. 

[ICd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
•wl  49,  Wills,  H  1986-1889.] 

Appeal  from  Snperlor  Court,  Warren  Coun- 
ty;  O.  H.  Allen,  Judge. 

Controversy  -without  action  by  Mary  Ann 
Rue  against  W.  A.  Connell  and  others.  From 
a  Judgment  in  favor  of  plaintiff,  defendants 
Maude  Connell  and  another  apt>eal.  Af- 
firmed. 

T.  M.  Plttman  and  J.  H.  Kerr,  for  appel- 
lants.   Shepherd  &  Shepherd,  for  appellee. 

BROWN,  J.  The  material  facts  in  this 
controversy  are  as  follows:  Thomas  Connell 
died  in  Warren  county  on  January  1,  1905, 
leaving  a  will  which  was  duly  probated.  The 
first  clause  of  the  will  is:  "To  my  wife  Ad- 
dle May  Connell,  during  her  widowhood,  I 
give,  grant  and  bequeath  all  and  every  right, 
title  and  Interest  In  and  to  my  Tusculum  plan- 
tation and  all  its  belongings  after  paying  all 
my  honeet  debts  and  my  burial  expenses. 
But  should  she  bring  forth  an  issue  or  Is- 
sues (children)  by  me,  they  shall  be  the 
rightful  heirs  thereto  at  her  marriage  or 
death.  But  should  there  be  no  issue  (chil- 
dren) by  me  from  her,  at  her  marriage  with 
another  man,  or  at  her  death,  it  shall  be 
tlie  rightful  property  of  my  daughter  Mary 
Ann  Bue,  her  heirs  and  assigns."  Addle  May 
Connell  bad  no  Issue  by  Thomas  Connell. 
She  married  Sturges  la  the  year  1906,  and  is 
still  living.  She  dissented  from  the  will  In 
due  time,  and  was  allowed  her  dower  In  her 
husband's  other  lands  and  a  child's  part  of 
bis  personal  estate;  the  latter  not  having 
been  yet  distributed.  At  the  date  of  the  will 
and  at  the  death  of  the  testator,  he  was  in 
poesession  of  Tusculum  plantation  and  deem- 
ed himself  the  owner  In  fee.  The  plantation 
bad  been  sold  under  a  trust  deed  and  acquir- 
ed by  testator,  but  at  the  date  of  the  will  a 
suit  was  pending  by  P.  G.  Alston  to  redeem 
the  property.  This  suit  resulted  in  favor  of 
the  testator  In  June,  1903,  but  was  renewed 
In  January,  1906,  after  testator's  death,  and 
finally  resulted  In  a  Judgment  in  favor  of 
Alston,  The  facts  are  set  out  in  the  report 
of  the  case  In  140  N.  a  485,  53  S.  £1.  292, 
which  facts  are  made  a  part  of  the  record 
upon  this  appeal.  After  an  accounting  had  In 
pursuance  of  the  decree  of  this  court,  the 
case  was  again  brought  here,  and  Is  reported 
in  14S  N.  O.  1,  68  S.  B.  441.  Under  the  final 
decree^  the  Interest  ot  Thomas  Connell  In  the 


Tusculum  property  Is  fixed  at  $2,050,  and, 
upon  payment  of  that  sum,  the  heirs  and 
devisees  of  the  said  testator  were  required  to 
and  did  execute  a  deed  to  P.  O.  Alston.  The 
costs  and  expenses  of  said  action,  including 
counsel's  fees,  to  the  estate  of  Thomas  Con- 
nell, were  |1,000.  The  fund  received  from 
Alston  Is  now  In  the  hands  of  the  executors, 
and  Is  not  needed  for  the  payment  of  the 
debts  of  the  said  testator.  Upon  the  fore- 
going facts  the  plaintiff,  Mary  A.  Rue,  claims 
that  the  executors  of  said  estate  were  bound 
to  defend  said  action  and  title,  that  the  costs 
thereof  are  no  charge  upon  Tusculum  or  her, 
and  that  the  f  2,950  should  be  paid  over  to 
her,  as  it  represents  what  was  devised  to 
her  of  Tusculum  by  her  father.  - 

The  defendants  claim  that  Tusculum  did 
not  belong  to  deceased  at  his  death  or  the 
making  of  the  will,  and  was  not,  therefore, 
his  to  give  away,  and  therefore  nothing  pass- 
ed to  plaintiff,  and  she  Is  entitled  to  no  part 
of  said  fund  received  from  it,  but  only  as  a 
residuary  legatee  or  devisee.  It  Is  contended 
by  the  learned  counsel  for  the  appellants  that 
the  existence  of  the  contract  of  sale  at  the 
death  of  the  testator  worthed  an  ademption 
of  the  devise  to  the  plaintiff,  and  that  she 
takes  nothing  under  that  clause  of  the  will. 
The  term  "ademption"  is  used  In  legal  par- 
lance to  describe  the  act  by  which  the  testa- 
tor pays  to  his  legatee  In  his  lifetime  a  leg- 
acy which  by  his  will  he  had  proposed  to 
give  him  at  his  death,  or  to  denote  the  act 
by  which  a  specific  legacy  has  become  in- 
operative on  account  of  the  testator  having 
parted  with  the  subject  of  it  1  Roper,  Leg. 
86S;  Langdou  v.  Astor,  16  N.  T.  40.  There 
must  be  an  alteration  in  the  character  of  the 
subject-matter  of  a  specific  legracy  made  or 
authorized  by  the  testator  himself  after  mak- 
ing his  will,  or  It  will  not  operate  as  an 
ademption.  If  the  change  In  the  form  of 
the  property  Is  brought  about  by  the  act  of 
another,  it  will  not  effect  an  ademption  of 
the  legacy  if  the  property  in  its  new  form  is 
In  the  possession  of  the  testator  at  his  death. 
1  Underwood,  Wills,  t  411.  So  It  has  been 
held  that  where  the  testator  has  made  a 
binding  offer  of  sale  of  his  property  be- 
queathed In  a  will  already  executed  at  the 
time,  which  offer  is  not  accepted  and  the  sale 
not  finally  consummated  until  after  the  death 
of  the  testator,  no  ademption  of  the  legacy 
Is  worked,  but  the  legatee  will  receive  the 
proceeds.  In  re  Pearce,  8  Reports,-  806; 
Gardner  on  Wills,  p.  66&  So,  where  a  testa- 
tor bequeathed  certain  notes  specifically  de- 
scribed, and  then  changed  them  by  renewal 
into  another  form,  securing  the  same  debt,  it 
was  held  that  the  legatee  was  entitled  to  the 
new  securities.  Ford  v.  Ford,  23  N.  H.  212; 
Gardner  v.  Prhitup,  2  Barb.  (N.  T.)  88. 
Where  the  intention  of  the  testator  with  re- 
gard to  the  effect  of  his  subsequent  acts  is 
reasonably  clear,  such  intention  will  large- 
ly govern. 

Tested  by  these  general  principles  of  the 
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doctrine,  we  find  nothing  In  the  facts  agreed 
which  tends  to  work  an  ademption  of  the 
specific  legacy  to  the  piaintlff.  The  descrip- 
tive words  In  the  will  are  sufficient,  not  only 
to  pass  the  fee  simple  of  the  Tusculum  plan- 
tation to  the  plaintiff  as  remainderman,  the 
estate  durante  vidultate  having  terminated, 
but  to  pass  any  lesser  Interest  which  the 
testator  may  have  held  in  the  property.  The 
Intention  is  plainly  manifest  that  whatever 
rights  he  owned  therein  should  ultimately 
become  the  property  of  the  plaintiff.  Be- 
tween the  time  he  made  his  will  and  his 
death  the  testator  not  only  had  made  no 
change  whatever  In  respect  to  bis  ownership 
of  Tnsculum,  but  the  courts  had  made  none 
for  him.  His  status  was  exactly  the  same 
when  he  made  the  will  as  when  he  died.  He 
was  during  all  the  time  in  possession  of  the 
property,  claiming  the  fee  as  his  own,  and 
doubtless  died  beltevlng  it  was  his  without 
Incumbrance.  The  will  was  made  October 
11,  1901,  and  testator  died  January  1,  1905. 
The  contract  of  sale  to  P.  O.  Alston  was 
made  Decembw  5,  1898,  and  upon  its  face 
expired  October  1,  1899.  The  suit  to  enforce 
the  contract  was  begun  after  the  testator's 
death  and  against  his  heirs,  and  the  decree 
of  the  court  is  based  upon  findings  of  fact 
as  to  what  transpired  between  the  testator 
and  Alston,  but  the  facts  in  the  record  show 
that  the  testator  repudiated  the  contract  dur- 
ing his  lifetime  and  refused  voluntarily  to 
perform  It  There  Is  not  a  word  or  act  of 
his  from  which  an  Intention  can  be  Inferred 
to  revoke,  cancel,  or  change  the  legacy  be- 
queathed to  plaintiff.  On  the  contrary,  she 
received  It  on  the  death  of  testator  in  ex- 
actly the  legal  form  In  which  he  owned  it  at 
the  time  be  made  his  will.  This  brings  the 
case  squarely  within  the  authority  relied  on 
by  appellant's  counsel,  who  quote  from  a 
learned  author,  viz.:  "By  its  very  nature  as 
the  gift  of  a  specific.  Identified  thing,  operat- 
ing as  the  mere  gratuitous  transfer  of  the 
thing  without  any  executory  obligation  rest- 
ing on  the  testator  or  his  personal  represen- 
tative. It  follows  that,  unless  the  very  thing 
bequeathed  is  in  existence  at  the  death  of 
the  testator,  and  then  forms  a  part  of  his 
estate,  the  legacy  is  wholly  inoperative." 
Pomeroy,  Eq.  Jur.  1 1131.  The  very  Interest 
which  the  testator  owned  at  the  date  of  his 
will  passed  unchanged  at  his  death  to  bis 
legatees,  unmodified  by  his  own  acts  or  by 
any 'legal  decree  that  had  then  been  made. 
The  very  thing  devised  remained  in  exactly 
the  same  condition  at  the  time  of  the  testa- 
tor's death  as  It  was  in  when  he  made  bis 
win,  and  he  never  in  his  lifetime  made  or 
consented  to  any  change  in  it  The  doctrine 
is  well  illustrated  by  the  other  authority 
(Chambers  v.  Kerns,  S9  N.  O.  280),  cited  by 
appellant's  counsel.  In  that  case  the  devisor 
after  making  his  will  devising  the  land  to 
A.  sold  it  to  B.,  taking  B.'s  note,  and  giving 
him  a  bond  to  make  title.  Here  was  a  clear 
conversion,  and.  In  effect  a  revocation  of  the 


wllL  The  court  says,  however,  even  then  the 
result  would  have  been  otherwise  had  his 
Intention  not  to  revoke  been  manifested  by  a 
codicil.  The  foregoing  case  Is  where  there  Is 
nothing  In  the  will  but  a  devise  of  the  bare 
land,  but  the  doctrine  is  that  where  even 
there  has  been  a  technical  conversion,  It  will 
not  defeat  the  intention  of  the  devisor  that 
the  proceeds  or  all  that  belongs  to  it  shall 
go  to  the  devisee.  In  the  present  case  there 
is  a  manifest  purpose  that  the  devisee  shall 
have,  not  the  land  merely,  but  every  "right 
title  and  interest  therein,"  and  "all  its  t>e- 
longlngs."  Judge  Redfleld  says  (2  Redfleld 
on  Wills,  p.  339):  "It  has  ever  been  held  that 
the  term  'personal  estates'  in  a  will  may 
have  the  effect  to  pass  real  property  where 
it  is  manifest  from  the  whole  Instrument  that 
such  was  the  testator's  intention."  This 
shows  that  the  Intuition  governs.  The  same 
author  says  In  volume  2,  p.  346:  "It  seems  to 
have  been  supposed  that  a  devise  of  an  es- 
tate by  name,  which  the  testator  had  con- 
tracted to  sell,  would  only  pass  the  legal  es- 
tate for  the  purpose  of  enabling  the  devisee 
to  carry  the  contract  into  effect  Knolys  v. 
Shepherd,  cited  by  the  Master  of  the  Rolls,  in 
Wall  V.  Bright  1  J.  A  W.  499.  In  this  case 
the  Lord  Chancellor  thought  the  purchase 
money  would  not  pass  under  the  devise,  but 
unless  there  was  some  special  reason  leading 
to  that  conclusion.  It  would  seem  natural  to 
conclude  this  would  be  the  purpose  of  such  a 
devise.  It  ought  to  be  construed  a  devise  of 
estate  subject  to  a  contract,  and  of  the  price, 
when  that  came  into  the  place  of  the  es- 
tate." In  speaking  of  the  ^ect  of  the  vol- 
untary alteration  of  the  estate,  after  the 
making  of  the  will.  Lord  Mansfield  said  that 
the  doctrine  had  been  carried  to  an  "absurd 
extent,"  and  adds  that  the  alteration  must 
have  been  a  "material  one,"  and  concludes 
that  "all  that  is  requisite  Is  that  the  testator 
shall  at  the  time  of  his  death  be  seised  of 
substantially  the  same  estate  of  which  he  was 
seised  at  the  time  of  making  the  will."  2 
Redfleld  on  Wills,  p.  345. 

Upon  a  review  of  the  case,  we  agree  with 
the  court  below  that  the  plaintiff  is  entitled 
to  receive  the  proceeds  of  the  sale  of  the  Tus- 
culum property  paid  by  Alston  under  the 
contract  of  sale  and  now  in  the  hands  of 
the  executors.  His  honor  deducted  the  costs 
and  expenses  of  the  Alston  suit,  but,  as  plain- 
tiff did  not  except  and  appeal,  this  point  Is 
not  l)efore  us. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 


STRAUS,  GUN8T  ft  00.  v.  SPARROW 
ft  CO. 

(Supreme  Court  of  North  CSarolina.     Sept.  16, 
1908.) 

1.  Pabtnership— Retibement   of    Pabtneb— 
Notice  to  CsEniTOBS. 

When   a   creditor,   seeking   to   recover   for 
a  firm  debt  against  a  retired  partner,  has  never 
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had  an;  dealing  with  the  firm  prior  to  dissolu- 
tion, a  notice  of  such  retirement,  published  in 
a  local  paper  having  xeneral  circulation  in  a 
full  and  proper  manner  and  for  a  reasonable 
time,  will  be  anfficient  to  relieve  the  retiring 
partner  from  liability ;  bat,  if  the  claimant  has 
had  previons  dealings  with  the  firm,  actual  no- 
tice of  the  dissolution  or  the  existence  of  fact^ 
brooght  home  to  the  creditor,  which  would  put 
t  person  of  reasonable  business  prudence  on  in- 
quiry, is  required. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  "Dig. 
Tol.  38,  Partnership,  {!  658,  6G0.] 

2.  Sakx— Question  fob  J.ubt. 

Publication  of  notice  of  dissolution  of  a 
film  in  a  local  paper  is  insufficient  to  talce  to 
the  jniy  the  question  of  notice,  to  a  person  hav- 
ing had  previous  dealings  with  the  firm,  of  the 
retirement  of  a  partner,  unless  it  is  also  shown 
that  such  person  was  in  the  habit  of  reading 
the  paper  at  the  time,  or  that  a  copy  of  the  dis- 
solation  notice  was  specially  sent  to  him. 

3,  Pbincifal  and  Agent— Notice  to  Agent. 

Defendant  A.  retired  from  the  firm  of  S.  & 
Co.  in  July,  1905,  selling  his  interest  to  C,  at 
1  time  when  the  firm  was  not  indebted  to  plain- 
tiff. A  formal  notice  of  dissolution  was  pul>- 
lialied  in  not  less  than  30  editions  of  a  local 
piper,  daring  a  period  of  60  days,  a  copy  of 
the  paper  having  been  sent  to  plaintiff  by  mail. 
In  Angust  or  September  following,  plaintiffs' 
ulesman  visited  the  firm,  and  was  informed  of 
A.'a  retirement,  and  introduced  to  C.  as  the 
person  who  had  purchased  A.'s  interest.  The 
bill  of  ^oods  then  purchased  from  the  salesman 
was  paid  for,  and  later  another  bill  was  pur- 
chased, for  which  the  firm  made  default  Held, 
that  plaintiffs  were  charged  with  the  knowledge 
of  ito  salesman  of  A.'s  retirement  from  the 
firm,  and  coald  not  enforce  its  claim  against 
lum. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  675.] 

Appeal  from  Superior  Court,  Beaufort 
Coonty;   Cooke,  Judge. 

Action  by  Straus,  Ounst  &  Co.  agalntt 
Sparrow  &  Co.  Judgment  for  defendant  W. 
H.  Albert,  and  plaintiffs  appeal.     Affirmed. 

The  evidence  tended  to  show  that  plain- 
tiffs, distillers  and  liquor  dealers.  In  Rich- 
mond, Va.,  sold  whiskies  on  running  account 
to  T.  O.  Sparrow  &  Co.,  a  firm  doing  buslnesa 
in  Washington,  N.  C,  from  January,  1905, 
to  October  6th  of  same  year,  the  balance  due 
Wng  199.08,  that  the  firm  of  T.  O.  Sparrow 
*  Co.,  composed  originally  of  T.  O.  Sparrow 
and  defendant  W.  H.  Albert,  was  dissolved 
In  July,  1905,  when  W.  H.  Albert  retired,  hav- 
ing sold  out  his  Interest  to  one  C.  H.  Spears, 
and  that  defendants  T.  O.  Sparrow  and  C.  H. 
Spears,  the  purchasers  of  Albert's  interest, 
continued  to  do  business  under  the  firm  name 
of  T.  O.  Sparrow  &  Co.  At  the  time  the 
orlgfaial  firm  of  Sparrow  &  Co.  was  dissolved 
by  sale  and  transfer  of  All>ert'8  Interest  to 
Spears,  there  was  nothing  due  from  this  firm 
to  plaintiffs,  and  the  amount  now  sued  for, 
and  remaining  due,  was  for  Items  sold  by 
plaintiff  firm  to  Sparrow  &  Co.,  on  October 
6,  1905,  all  former  items  of  charge  having 
lieen  paid  by  credits  duly  entered  on  the  ac- 
ooont  The  question  In  debate  was  as  to  the 
liability  of  W.  H.  Albert  for  the  debt  of  de- 
fendants, and  whether  sufilclent  notice  bad 
ticai  given  plaintiffs  of  Albert's  retirement 


from  the  firm.  On  Issues  submitted,  verdict 
was  rendered  as  follows:  "(1)  Was  the  part- 
nership composed  of  T.  O.  Sparrow  and  W. 
H.  Albert  dissolved  on  or  about  July  12,  1905, 
as  alleged?  Ans,  Yes.  (2)  Were  the  plain- 
tiffs duly  notified  of  such  dissolution?  Ans. 
Yes."  There  was  Judgment  on  the  verdict 
In  favor  of  defendant  Albert,  and  plaintiffs 
excqtted  and  appealed. 

W.  C.  Rodman,  for  appellanta  Small,  Mao> 
Lean  &  McMullan,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
It  is  well  established  that  when  an  ostensible 
or  known  partner  retires  from  a  firm  which 
continues  the  business,  in  order  to  protect 
him  from  liability  for  future  obligations  of 
the  partnership,  proper  notice  of  his  retire- 
ment must  be  given.  Ordinarily,  when  a 
creditor  seeking  to  enforce  recovery  against 
such  a  partner  has  never  had  any  dealings 
with  the  firm,  a  notice  published  in  a  local 
paper  having  a  general  circulation,  in  a  full 
and  proper  manner,  and  for  a  reasonable 
length  of  time,  will  be  regarded  as  sufficient 
Where,  however,  the  creditor  claimant  has 
been  a  customer  of  the  firm,  actual  notice 
must  be  shown,  or  the  existence  of  such  facts, 
brought  home  to  the  creditor  as  would  put  a 
person  of  reasonable  business  prudence  on 
inquiry,  which  would  lead  to  knowledge  of 
the  dissolution  of  the  firm  or  the  retirement 
of  the  partner  resisting  the  claim.  In  such 
case,  and  particularly  when  a  former  cus- 
tomer is  resident  in  a  distant  community, 
publication  of  notice  in  a  local  paper  is  not, 
as  a  rule,  recognized  as  sufficient  of  Itself  to 
affect  the  customer  with  notice,  or  to  carry 
the  question  to  a  Jury,  unless  It  could  be  fur- 
ther shown  that  the  creditor  was  In  the  habit 
of  reading  the  paper  at  the  time  a  proper 
publication  was  being  made,  or  that  a  copy 
of  same,  containing  the  publication,  was  es- 
pecially sent  to  him.  These  additional  facts, 
while  not  conclusive,  would  present  a  case 
from  which  the  Jury  would  be  required  to 
consider  and  determine  the  question  of  notice. 
This  general  statement,  for  the  most  part 
elementary  In  its  nature,  will  find  support  In 
the  text-l)ook8  (Strong  on  Everyday  Law; 
George  on  Partnership,  pp.  259-261;  Story 
on  Partnership,  Gray's  Edition,  {  161 ;  Lind- 
ley  on  Partnership  [1888]  marginal  pages, 
218-220),  and  is  In  accord  with  our  own  deci- 
sions on  the  subject  (Ellison  &  Harvey  t. 
Sexton,  105  N.  C.  356,  11  S.  E.  180,  18  Am. 
St  Rep.  907 ;  Scheiffelln,  Halns  ft  Co.  v.  Ste- 
vens, 60  N.  C.  106,  84  Am.  Dec.  1355).  And 
applying  the  principles  expressed  to  the  facts 
presented  here,  we  are  of  opinion  that  no  er- 
ror has  been  committed  which  gives  the  plain- 
tiffs any  Just  ground  of  complaint 

There  was  testimony  to  the  effect  that  W. 
H.  Albert  retired  from  the  firm  of  T.  O. 
Sparrow  ft  Co.  In  July,  1005,  about  the  13th 
of  the  month,  selling  his  Interest  to  C.  H. 
Spears,  and  at  the  time  the  firm  owed  plain- 
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tiffs  nofblng;  that  formal  notice  of  thie  diB- 
solntlon  and  change  was  published  In  a  local 
paper  for  60  days;  and  that  this  notice  was 
Inserted  In  not  less  than  SO  editions  of  the 
paper;  and,  further,  that  a  copy  of  the  pa- 
per containing  the  notice  was  folded  In  a 
wrapper  addressed  to  plaintiff  firm  at  Rich- 
mond, and  regularly  mailed,  postage  paid. 
There  was  further  testimony  to  the  effect 
that  in  August  or  September,  1905,  one  Hen- 
ry Gunst,  a  salesman  for  plaintiff  Arm,  who 
had  traveled  In  this  section  for  several  years, 
selling  liquors  and  collecting  for  them,  wa:s 
in  the  place  of  business  of  T.  O.  Sparrow  & 
Co.,  and  that  Sparrow  and  Spears  and  W. 
H.  Albert  were  present,  and  at  that  time  W. 
H.  Albert  told  Henry  Gunst,  plaintiffs'  sales- 
man and  agent,  that  he  had  sold  out  his  In- 
terest In  the  firm  to  Spears,  and  had  noth- 
ing further  to  do  with  the  business,  and 
Spears  was  then  and  there  introduced  as 
Sparrow's  partner.  And  further,  at  this 
time,  which  was  about  the  1st  of  September, 
Gunst  sold  for  plaintiffs  to  the  new  firm  a 
bill  of  goods,  which  was  paid  for,  and  later 
this  present  sale  was  made  by  plaintiffs  to 
Sparrow  ft  Co.  While,  as  stated,  the  authori- 
ties are  to  the  effect  that  actual  notice  is  re- 
quired in  the  case  of  a  former  customer  of 
the  firm,  certainly  one  who  has  formerly  ex- 
tended its  credit,  they  also  hold  that  this 
notice  Is  not  required  to  be  In  any  special  or 
formal  manner,  and  this,  lllce  other  knowl- 
edge, will  be  at  times  Imputed  to  the  cred- 
itor. There  was  testimony  to  the  effect  that 
plaintiffs'  salesman  and  agent,  in  the  present 
discharge  of  bis  duty,  and  within  the  scope 
of  his  agency,  was  expressly  notified  that  the 
firm  of  Sparrow  &  Co.,  as  formerly  consti- 
tuted, had  been  dissolved,  and  that  W.  H. 
Albert  had  retired  from  the  business;  and, 
under  the  general  principles  of  the  law  of 
agency,  this  knowledge  of  their  salesman  was 
the  knowledge  of  the  firm.  Reinhardt  on 
Agency,  {  354;  Mecbem  on  Agency,  i  721. 
And  while  the  goods  sold  at  the  time  when 
this  information  was  given  were  paid  for, 
and  the  present  demand  Is  for  another  and 
later  sale,  it  is  not  open  to  the  plaintiff  firm 
to  repudiate  the  knowledge  obtained  by  their 
agent  in  the  course  and  scope  of  his  duties, 
and  charge  defendant  for  a  debt  which  he 
bad  not  contracted,  and  for  which  he  was 
not  otherwise  liable.  Such  a  position  would 
require  that  a  new  notice  should  be  given 
wherever  a  creditor  firm  saw  proper  to 
change  its  salesman,  and  it  would  well-nigh 
establish  the  doctrine  that  once  a  partner, 
always  a  partner,  for  It  would  be  very  diffi- 
cult, if  not  impossible  for  a  member  to  retire 
from  a  firm  so  as  to  protect  himself  from 
future  liability. 

The  question  has  been  considered  and  de- 
cided in  the  case  of  Oox  v.  Pearce,  112  N.  T. 
637,  20  N.  E.  B66,  3  L.  R.  A.  563.  In  that 
case  it  was  held:  "(1)  The  failure  of  an 
agent  to  communicate  to  his  principal  Infor- 
mation acquired  by  him  In  the  course  and 


within  the  scope  of  his  agency  is  a  breach  of 
duty  to  his  principal;  but  as  notice  to  the 
principal,  it  has  the  same  effect  as  to  third 
persons,  as  though  his  duty  had  been  faith- 
fully performed.  (2)  If  a  person  gives  notice 
of  his  withdrawal  from  a  firm  to  an  agent 
\vlth  authority  to  receive  orders  for  an  ar- 
ticle, when  the  latter  seeks  from  him,  as  a 
supposed  partner,  an  order  from  the  firm  for 
such  article,  it  is  of  no  consequence,  so  far 
as  the  effect  of  the  notice  is  concerned,  that 
on  a  subsequent  sale  to  a  new  firm  of  the 
same  name,  the  agent  had  forgotten  the  no- 
tice. (3)  Notice  to  a  party,  actual  or  con- 
structive, in  a  particular  transaction,  of  a 
fact  which  exempts  another  from  liability  tn 
that  transaction  is  notice  In  all  subsequent 
transactions  of  the  same  character  between 
the  same  parties."  The  judge  below,  there- 
fore, could  well  charge  the  jury  that.  If  they 
found  the  facts  to  be  as  testified  to  by  the 
witnesses,  they  would  answer  the  second  Is- 
sue, "Tes."  We  do  not  understand  that  the 
principle  applied  in  the  case  of  Cowan  v.  Rob- 
erts, 133  N.  0.  629,  46  S.  E.  954,  to  which  we 
were  referred  by  plaintiffs'  counsel,  militates 
in  any  way  against  the  disposition  we  make 
of  the  present  appeal.  That  case  only  held 
that  notice,  given  to  an  employe  or  a  book- 
keeper in  the  home  office  of  a  creditor  firm, 
of  the  retirement  of  a  certain  partner  was 
not  sufficient  unless  It  was  shown  that  the 
employs  had  something  to  do  with  the  cred- 
it department  of  the  creditor  firm.  The  deci- 
sion, while  eminently  sound  in  principle,  goes 
very  far,  certainly  on  the  facts  of  that  par- 
ticular case  In  upholding  a  demand  against 
a  retired  partner,  but,  in  no  aspect  of  the 
decision,  as  we  understand  it,  does  it  sus- 
tain the  position  of  defendants  here;  for, 
according  to  this  testimony,  the  agent  who 
was  notified  of  the  retirement  of  defendant 
Albert  was  at  the  time,  and  had  been  for  sev- 
eral years,  the  recognized  agent  of  plaintiff 
firm,  selling  goods  and  collecting  debts  for 
them  throughout  this  section,  and  so  came 
directly  within  the  principle  applied  in  Cow- 
an V.  Roberts.  He  was  connected  with  the 
credit  department  at  the  time  the  notice  was 
given  and  received. 

There  is  no  error,  and  the  judgment  below 
will  be  affirmed. 

No  error. 


EUREKA  LUMBER   CO.  v.    SATCHWELL 
et  al. 

(Supreme  Conrt  of  North  Carolina.    Sept  16, 
1908.) 

1.  CoNTBiBtmow — Grounds  of  Oblioation. 

A  right  of  contribution  can  arise  only 
after  payment  by  one  of  the  debtors. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contribution,  {  10.] 

2.  MORTaAGKS— FOBECLOSUBB— iNJUNOnOR. 

Where  a  mortgage  was  executed  by  two 
landowners,  who  on  the  face  of  the  mortgage 
were  co-pnncipals,  the   mortgagee  or  the  as- 
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aignee  of  the  bond  lecared  thereby  coald  not 
be  leaniied  to  defer  the  collection  of  his  debt 
and  the  enforcement  of  his  security  until  the  . 
debtora  adjusted  their  liability  between  them- 
■elves. 

3.    SaKB— SUBBBQTJENT     PUBOHABXB— PBIOBITT 

— Record— Indexing — Ebbors. 

Where  a  mortgage  executed  by  two  land- 
owners, and  coTering  property  belonging  to 
each,  was  duly  filed  for  record,  failure  of  the 
register  of  deeds  to  properly  index  it  against 
the  name  of  one  of  such  owners  was  not  a 
fault  of  the  mortgagee,  and  was  ineffective  to 
discharge  the  land  of  such  mortgagor  from 
the  lien  of  the  mortgage  in  favor  of  a  subse- 
quent  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
Tol.  35,  Mortgages,  |  408.] 

Appeal  from  Snperior  Court,  Beaufort 
County ;    Lyon,   Judge. 

Suit  by  the  Eureka  Lumber  Company 
against  J.  'L.  Satcbwell  and  another.  From 
a  decree  denying  complainant  relief,  it  ai>- 
pe&ls.     Affirmed. 

Wiley  C.  Rodman,  for  appellant  Small, 
HacLean  &  McMuUan,  for  appellees. 

CLARE,  a  J.  On  May  5,  1905,  Elijah 
Sheppard  and  H.  A.  Windley  executed  their 
bond  for  |220  to  defendant  Satcbwell,  and  to 
secure  the  same  executed  a  mortgage  upon 
2S  acres  of  land  belonging  to  Sheppard,  and 
60  acres  of  land,  the  property  of  Windley, 
who  since  conveyed  his  tract  to  the  plaintiff. 
Tbe  bond  has  since  been  assigned  to  the  de- 
fmdant  McLean.  The  OO-acre  tract  has  been 
■old  under  the  power  of  sale  in  the  mortgage, 
and  the  defendant  W.  D.  Grimes  became  the 
purchaser.  There  was  a  restraining  order 
granted  to  prevent  payment  over  of  pur- 
chase money  and  completion  of  the  sale,  on 
the  ground  that  Windley  and  Sheppard  were 
co-prlnclpals,  and  that  Windley  being  in- 
solvent, the  plaintiff  is  entitled  to  be  subro- 
gated to  his  rights  to  contribution  against 
Sheppard. 

The  defendants  cont^id  that  Sheppard  was 
surety  for  Windley,  and  that  the  latter's 
property  ought  to  be  subjected  first  On  the 
face  of  the  mortgage  (the  bond  was  not  put 
In  evidenee)  they  were  co-prlnclpals,  and 
there  Is  no  evidence  to  the  contrary.  But, 
however  that  may  be,  taking  it  most  strong- 
ly for  the  plaintiff  that  Windley  and  Shep- 
pard were  co-principals,  the  Judge  properly 
dissolved  the  restraining  order.  The  right  of 
contribution  can  arise  only  after  payment  by 
one  of  the  debtors.  Then,  whether  Windley 
can  recover  contribution  out  of  Sheppard  will 
depend  upon  the  finding  of  a  Jury  wheth- 
er Sheppard  was  surety  or  co-principal.  We 
need  not  pass  upon  the  question  whether 
the  plaintiff,  as  purchaser  of  the  property,  is 
subrogated  to  Wlndley's  right  to  contribution, 
if  any  he  has.  The  mortgagee  or  the  as- 
signee of  the  bond  cannot  be  required  to  de- 
fer the  collection  of  his  money  and  the  en- 
forcement of  his  security  till  fhe  debtors 
thus  adjust  their  liabilities  between  them- 
selves. 


The  plaintiff  further  contends  that  the 
mortgage  was  indexed  only  in  the  name  of 
Sheppard,  and  that  therefore  It  obtained  a 
good  title.  "The  filing  of  the  deed  for  regis- 
tration Is  In  Itself  constructive  notice,  hence 
the  failure  of  the  register  of  deeds  to  Index 
it  after  registration  cannot  Impair  its  effi- 
cacy." Davis  V.  Whltaker,  114  N.  C.  270,  19 
S.  E.  699,  41  Am.  St  Rep.  793.  This  case 
draws  the  distinction  between  failure  to  index 
a  Judgment  and  index  a  conveyance,  and  was 
approved  in  Glanton  v.  Jacobs,  117  N.  0.  429, 
23  S.  E.  335.  If  the  mortgage,  duly  filed,  was 
not  properly  Indexed,  the  fault  is  not  that 
of  the  mortgagee,  but  of  the  register  of 
deeds.  What  remedy.  If  any,  the  plaintiff  has 
against  the  latter  is  a  question  which  does 
not  arise  in  this  case. 

The  Judgment  dissolving  the  restraining 
order  Is  affirmed. 

BROWN,  J.,  did  not  sit 


S.  R.  FOWLB  ft  SON  v.  MITCHELL  et  al. 

(Supreme  C!onrt  of  North  C!aroiina.     Sept.  10, 
1908.) 

Appeal  and  Ebbob— Dibkibsait— Failube  to 
Fbobecutb  Fboceeoinos— DlBiaSBAI,  BT  Ap- 

Supreme  Court  rule  No.  17  (53  S.  E.  vii) 
provides  that,  if  appellant  fail's  to  bring  up  and 
file  a  transcript  seven  days  before  the  court 
begins  the  call  of  the  cases  from  the  district 
from  which  it  comes,  at  the  term  of  this  court 
at  which  such  transcript  is  required  to  be  filed, 
appellee,  on  exhibiting  the  certificate  of  the 
clerk  of  the  trial  court  showing  the  names  of 
the  parties,  the  time  when  the  Judgment  and 
appeal  were  taken,  the  names  of  appellant  and 
the  date  of  the  settling  of  the  case  on  appeal, 
if  settled,  and  filing  such  certificate  or  certified 
transcript  in  this  court,  may  have  the  appeal 
docketed  and  dismissed  at  appellant's  cost. 
Beld,  that  a  motion  to  docket  and  dismiss  will 
be  allowed,  where  no  transcript  has  been  dock- 
eted, and  no  case  on  appeal  is  necessary  to 
entitle  appellee  to  such  dismissal. 

Action  by  S.  R.  Fowie  &  Son  against  Alex 
Mitchell  and  others,  In  which  defoidants  ap- 
peal. Motion  by  appellee  to  docket  and  dis- 
miss.   Motion  granted. 

Ward  &  Grimes,  for  appellees. 

PER  CURIAM.  Motion  to  docket  and  dis- 
miss under  rule  17  (53  S.  E.  vii).  Judgment 
was  rendered  July  31,  1908,  continuing  a  re- 
straining order  as  an  injunction  to  the  hear- 
ing. Notice  of  appeal  was  served  August  6th. 
No  case  on  appeal  is  necessary.  No  tran- 
script has 'been  docketed. 

Motion  allowed. 


TABER  v.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  South  Carolina.     Sept  11, 
1908.) 

1.  Pleading— Election. 

An  action  for  personal  injuries  resulting 
from  defendant's  negligent  anif  willful  miscon- 
duct,   the    only    reference    in    the    complaint 
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to  the  contract  between  the  parties  being  merely 
to  show  the  existence  between  them,  at  the  time 
of  the  wrongs,  of  the  relation  of  carrier  and 

Jjassenger,  from  which  flow  duties  imposed  by 
aw,  claimed  to  have  been  violated  by  defend- 
ant s  acts,  is  an  action  ex  delicto,  in  which,  un- 
der Code  Civ.  Proc.  1902,  {  186a,  all  the  acts 
of  negligence,  or  other  wrongs,  causing  or  con- 
tributing to  the  injury  for  which  suit  is  brought, 
may  be  set  forth,  without  any  right  in  defend- 
ant to  require  an  election. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,.  Pleading,  {  1199.] 

2.  Same. 

Under  Code  Civ.  Proc.  1902,  ff  186a,  al- 
lowing ail  the  acts  of  negligence,  or  other 
wrongs,  causing  or  contributing  to  the  injury 
for  which  suit  is  brought,  to  be  set  forth  in 
the  complaint,  without  any  ri^ht  in  defend- 
ant to  require  an  election,  it  is  immaterial  that 
some  of  the  acts  occurred  out  of  the  state ;  an 
action  being  maintainable  in  the  state  for  an 
injury  occurring  out  of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §  1199.] 

5.  Evidence  —  Pbesumption— Law  of  Otheb 
State. 

In  the  absence  of  evidence  as  to  the  law 
of  the  state  where  the  injury  occurred,  the 
action  therefor  is  governed  by  the  common  law 
of  the  forum. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  101;  vol.  10,  Common 
Law,  {f  14-16.} 

4.  Masteb  and  Skbvart— Injttbies  to  TniBD 
Pebsons — Damages— Punitive  Damages. 
Punitive  damages  may  be  awarded  against 
a  master  for  the  willful  acts  of  his  servants, 
done  within  the  apparent  scope  of  their  author- 
ity, without  proof  that  he  directed  or  ratified 
their  conduct 

[Eld.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  S  1273.] 

6.  TEiAii— Nonsuit  and  Dibection  of  Vbb- 

DICT. 

It  being  Impossible  to  say  that  there  was 
no  evidence  of  negligence  of  defendant  resulting 
in  some  actual  damages  to  plaintiff,  it  was  not 
error  to  refuse  to  grant  a  nonsuit,  or  to  direct 
a  verdict  for  defendant 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  381-389.] 

6.  Cabbiers— Dexat   to    Passenoebs— Right 
TO  Damages. 

Where  the  train  on  which  plaintiff  was  a 
passenger  was  late  at  H.,  so  that  she  could 
not  make  the  desired  connection  for  P.,  and 
with  the  conductor's  knowledge  she  continued 
on  the  train  to  N.,  for  the  purpose  of  making 
connection  for  P.,  and  shortly  after  her  ar- 
rival at  N.  a  train  left  for  P.,  with  which  .she 
could  have  made  connection  had  the  conductor 
of  her  train  informed  her  thereof,  missing  which 
she  was  delayed  eight  hours,  resulting,  m  addi- 
tion to  the  loss  of  time,  in  some  bodily  fatigue 
and  some  extra  expense,  she  was  entitled  to 
recover  therefor,  if  the  delay  waa  the  result 
of  the  carrier's  negligence. 

7.  Same— Duty  to  Run  on  Schebui,e  Time. 

Ordinarily  it  is  the  dut^  of  the  carrier  to 
run  its  trains  on  schedule  time,  and  make  the 
usual  and  advertised  connections,  negligently 
failing  to  do  which  it  is  liable  for  any  injury  to 
a  pa.s.senger  directly  resulting  therefrom. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §  1039.] 

8.  Same— Right  of  Pasbenoeb  to  Damages- 
Nervous  Bbeakdown. 

While,  in  an  action  for  injury  to  a  pas- 
senger from  delay  in  carriage,  there  can  be  no 
recovery  for  mere  mental  suffering,  disconnected 
from  bodily  injury  resulting  from  the  carrier's 


negligence,   yet   she  majr    recover   for  nervous 
breakdown  directly  due  to  such  negligence. 

[Ed.  Note. — For  cases  in  point  ace  Cent  Dig. 
vol.  9,  Carriers,  {  1082.] 

9.  Same— Failubk  to  Make  Schedule  Tiub 
—  Neglioence  —  Pbesumption- Burden  of 
Pboof. 

It  being  shown  that  a  carrier  failed  to 
make  its  schedule  time  and  connections,  result- 
ing in  injury  to  a  passenger,  a  presumption  of 
negligence  arises,  putting  on  the  carrier  the 
burden  of  showing  that  such  failure  was  not 
due  to  its  negligence. 

10.  Same  —  Evidence  Otebcouino  Pbesump- 
tion. 

Hie  presumption  of  negligence  of  the  cai^ 
rier  in  failing  to  make  schedule  connection  at 
H.  is  not  conclusively  overcome  by  testimony 
that  the  delay  was  due  to  being  28  minutes  late 
from  C,  to  loss  of  20  minutes  on  account  of  a 
trestle  being  on  fire,  to  delay  of  9  minutes  at  a 
station  in  loading  baggage,  and  to  21  minutes 
lost  owing  to  bad  coal. 

11.  Same — Wanton  Bbeace  of  Dutt— Puni- 
tive Damages— Evidence. 

Willful  or  wanton  breach  of  duty  by  a 
carrier,  authorizing  punitive  damagea,  ia  not 
shown  by  testimony  that  a  passenger  was  re- 
quired several  times  to  change  her  seat  in  the 
Pullman,  she  testifying  that  the  porter  said 
in  a  rough  way  that  it  was  the  conductor's  or- 
ders, but  it  appearing  that  the  change  was  re- 
quired to  enable  berths  to  be  made  up  for  other 
passengers;  the  passenger  in  question  not  de- 
siring ner  berth  made  up. 

12.  Same— Unuiwfui.  Ejection. 

An  unlawful  ejection,  or  any  willful  dis- 
regard of  plaintiff's  rights  aa  a  passenger,  au- 
thorizing punitive  damages,  is  not  shown  by 
testimony  that,  when  her  train  reached  H.,  the 
natural  and  contemplated  place  for  her  to 
change  for  P.,  but  where  she  thought  she  would 
only  have  to  step  from  the  coach  on  which  she 
was  to  the  coach  for  P.,  the  porter  picked  up 
her  baggage,  and  told  her  she  would  have  to  get 
off  there,  and,  on  her  protesting  that  she  bad 
been  told  that  she  would  only  have  to  ste^  into 
another  coach,  carried  her  things  off,  saying  it 
was  the  conductor's  orders ;  she  having,  when  it 
was  discovered  that  her  train  for  P.  had  gone, 
been  let  back  on  to  the  train  from  which  she 
had  alighted,  with  a  view  to  making  connec- 
tion for  P.  at  another  i>oint,  though  she  testi- 
fied ttiat  when  this  was  suggested  to  the  con- 
ductor by  a  stranger,  the  conductor  said  "in  a 
rather  gruff  kind  of  way"  that  he  supposed 
she  could  get  back  on  the  train. 

13.  Same— Liabilitt  fob  Acts  of  Puixvan 
Cab  Pobteb. 

A  imssenger  testified  that  she  requested  the 
Pullman  car  porter,  at  what  she  thought  was 
1  o'clock  at  night,  to  make  up  her  berth,  and 
be  said  she  could  have  it  made  up  for  two  hours, 
whereupon  she  declined  to  have  it  made  up  for 
so  short  a  time.  The  train  did  not  reach  her 
destination  till  0  o'clock  in  the  morning.  Held 
that,  if  the  porter  was  negligent,  or  even  will- 
fully disregardful  of  the  passenger's  request, 
the  carrier  was  not  liable,  in  the  absence  of 
evidence  connecting  it  with  the  special  contract 
of  the  Pullman  company,  any  defect  being  a 
breach  of  such  company's  duty. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  Sf  1578,  1582.] 

14.  Appeal  and  Errob  —  Reverbait— Nkcfs- 
siTY  OF  New  Trial. 

The  question  of  punitive  damages  having 
been  improperly  submitted  to  the  Jury,  and 
there  t)eing  no  means  of  determining  that  the 
verdict  excluded  such  damages,  new  trial  must 
be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4043.] 
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Appeal  from  Common  Plea*  Circuit  Court 
of  Richland  County;  J.  O.  Klugh,  Judge. 

Action  by  Louisa  B.  Taber  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

Lyles  &  McMaban,  for  appellant  Frank 
6.  Tompkins  and  Odgar  H.  Thomson,  for  re- 
spondent. 

JONES,  J.  The  plaintiff  as  passenger  re- 
covered Judgment  against  defendant  as  car- 
rier for  $2,T91.76,  as  damages  for  personal 
Injuries  alleged  to  have  resulted  from  de- 
fendant's negligent  and  willful  misconduct, 
In  particulars  which  will  hereafter  more 
fully  appear.  The  ci;2fendant's  exceptions  to 
this  Judgment  raise  questions  which  will  now 
be  considered  In  connection  with  the  relevant 
facts. 

1.  The  circuit  court  did  not  err  in  refusing 
to  reqolre  plaintiff  to  elect  on  which  cause  of 
action  she  would  proceed.  The  contention 
b  that  the  complaint  stated  several  distinct 
causes  of  action  Jumbled  together,  viz.  (1)  a 
breach  of  contract  in  falling  to  carry  plain- 
tiff comfortably  and  promptly  from  Colum- 
bia, 8.  C,  to  her  destination,  Portsmouth, 
Va.;  (2)  a  willful  tort  by  mistreatment  and 
bnmiUation  after  the  car  left  Columbia,  8. 
C,  and  at  other  times  on  said  trip;  (3)  a 
willful  tort  in  ejecting  plaintiff  from  the 
trahi  at  Hamlet,  N.  C;  (4)  a  willful  breach 
of  contract  In  falling  to  prepare  a  berth  in 
the  Pullman  car;  and  (5)  in  willfully  falling 
to  give  plaintiff  information  as  to  connec- 
tions, and  compelling  her  to  leave  the  train 
at  Norlina,  N.  C,  upon  false  information  as 
to  comiectlons.  Some  of  these  grounds  or 
causes  of  action  originated  in  South  Carolina, 
and  some  in  North  Carolina;  and  it  is  argued 
tbat  section  186a,  Code  Civ.  Proc.  1902,  does 
not  apply  to  a  case  like  this.  We  think  the 
action  is  ex  delicto,  and  so  far  as  reference 
la  made  to  the  contract,  it  is  merely  for 
the  purpose  of  showing  the  existence  of  the 
relation  of  carrier  and  passenger,  from  whlcb 
flow  certain  duties  Imposed  by  law.  Hel- 
lams  v.  Tel.  Co.,  70  8.  C.  87,  49  S.  E.  12.  In 
an  action  ex  delicto  section  186a  allows  the 
pleader  to  set  forth  all  the  acts  of  negligence, 
or  other  wrongs,  causing  or  contributing  to 
the  injury  for  which  suit  is  brought,  and  de- 
Qies  the  right  of  defendant  to  require  an  elec- 
tion. Roundtree  v.  Railroad,  73  8.  C.  271, 
53  8.  B.  424.  The  link  which  prevents  sever- 
ance under  the  statute  as  a  matter  of  plead- 
big  Is  the  fact  that  the  yarlous  acts  are  set 
forth  as  causing  the  Injury  sought  to  be 
remedied.  Nor  does  the  fact  that  some  of 
the  acts  alleged  occurred  in  North  Carolina 
affect  the  question.  An  action  may  be  main- 
tained in  this  state  for  an  injury  occurring  in 
another  state.  Crosby  v.  Seaboard  Air  Line 
Railway.  61  S.  E.  1064,  manuscript  decision 
recently  filed. 

2.  We  cannot  sustain  defendant's  conten- 
tion, made  in  motion  for  nonsuit  and  in  re- 
quest to  charge,  that  this  action  is  to  be 


governed  by  the  law  of  North  Carolina  as  to 
occurrences  in  North  Carolina,  and  that  un- 
der the  law  of  North  Carolina  punitive  dam- 
ages cannot  be  recovered  against  a  corpora- 
tion unless  it  is  shown  that  the  corporation 
has  authorized  or  ratified  the  acts  of  its  serv- 
ants, or  been  negligent  in  their  employment 
QThere  was  no  evidence  before  the  court  as 
to  the  law  of  North  Carolina.  The  rule  of 
law  in  this  state  Is  that,  In  the  absence  of 
evidence  as  to  the  law  of  a  sister  state  where 
the  injury  occurred,  the  action  Is  governed 
by  the  common  law  of  the  forum.  Crosby 
▼.  Seaboard,  etc.,  Ry.,  supra.  The  law  in 
this  state  warrants  the  finding  of  punitive 
damages  against  a  master  for  the  willful 
acts  of  his  servants,  Aaae  within  the  appar- 
ent scope  of  their  agency,  without  proof  that 
the  master  directed  or  ratified  such  conduct 
Qulnn  T.  By.,  29  8.  C.  386,  7  8.  E.  614,  1  U 
R.  A.  682;  Rucker  v.  Smoke,  37  8.  C.  380, 
16  8.  El  40, '34  Am.  St  Rep.  758;  8chumpert 
y.  Ry.,  65  8.  C.  338,  43  S.  EL  819,  96  Am.  St 
R^.  802. 

3.  Tliere  was  no  error  In  refusing  to  grant 
a  nonsuit  as  to  the  cause  of  action  based  up- 
on negligence,  nor  in  refusing  to  direct  a 
verdict  for  defendant,  because  it  cannot  be 
said  that  there  was  no  evidence  whatever  of 
n^iigence  resulting  in  some  actual  damages 
to  plaintiff.  There  was  testimony  that,  when 
on  April  17,  1906,  plaintiff's  agent  bought 
her  ticket  from  Coliuibla  to  Portsmouth, 
the  defendant's  agent  at  Columbia  represent- 
ed that  the  train  would  arrive  at  Ports- 
mouth at  8  o'clock  next  morning,  and  that 
at  Hamlet  N.  C,  the  Portsmouth  Pullman 
would  be  attached,  and  that  she  would  not 
have  to  change  trains,  but  would  simply  have 
to  pass  from  one  car  to  the  next  without  get- 
ting off  the  train.  Plaintiff  was  anxious  to 
make  prompt  connections,  as  she  was  on  her 
way  to  the  bedside  of  her  daughter,  who  was 
critically  HI  at  Norfolk,  Va.  The  train  left 
Columbia  about  7  o'clock  p.  m.,  April  17th, 
some  minutes  late,  and  arrived  at  Hamlet 
aliout  11  o'clock,  too  late  to  make  connection 
there  for  Portsmouth.  After  leaving  the 
train  at  Hamlet,  and  discovering  the  failure 
to  make  connection,  she,  with  the  knowledge 
of  the  conductor,  returned  to  the  car  she 
had  left  with  the  view  'to  go  on  to  Norlina, 
and  there  connect  with  the  train  for  Ports- 
mouth. On  this  train,  after  leaving  Ham- 
let, she  contracted  for  a  berth  on  the  Pull- 
man car,  with  a  right  of  transfer  to  Ports- 
mouth train  at  Norlina,  paying  therefor  $2.50 
to  the  Pullman  conductor.  About  1  o'clock, 
as  she  supposed,  she  requested  that  her  berth 
be  made  up,  and  was  told  by  the  porter  that 
she  might  have  it  made  up  for  two  hours, 
and  she  thereupon  declined  to  have  it  made 
up,  sitting  up  all  night  The  belated  train 
reached  Norlina  about  6  o'clock  on  morning 
18th,  where  she  disembarked.  Not  wishing 
to  stay  in  the  waiting  room  in  the  depot, 
where  there  were  a  number  of  men.  on  her 
application  to  the  depot  agent  an  escort  was 
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provided  for  her  to  the  hotel  nearby,  where 
she  remained  until  2  o'dock  p.  m.,  when  she 
took  train  for  Portsmouth,  reaching  that 
place  about  8  o'clock  p.  m.  There  was  tes- 
timony that,  if  the  conductor  had  given  her 
the  Information,  she  could  have  made  Imme- 
diate connection  at  Norllna  with  a  train  to 
Portsmouth,  as  such  a  train  left  shortly  after 
the  arrival  of  her  train  at  Norlina.  The 
delay  resulted  In  some  loss  of  time,  some 
bodily  fatigue,  some  extra  expense,  for  which 
plaintiff  should  receive  compensati(m  if  the 
delay  was  the  result  of  defendant's  negli- 
gence. Assuming  that  mere  representatkHiB 
as  to,  schedules  and  connections  are  consid- 
ered as  guaranties,  still  it  is  ordinarily  the 
duty  of  the  carrier  to  run  its  trains  on  sched- 
ule time,  and  make  the  usual  and  advertised 
connections,  and  it  is  liable  for  any  Injury 
directly  resulting  from  any  negligent  failure 
to  make  such  schedule  and  connections.  The 
plaintiff  also  testified  as  foUo^s:  "Q.  Did 
you  get  any  sleep  to  speak  of  that  night  at 
all?  A.  No,  sir.  Q.  The  night  you  travel- 
ed? A.  No;  I  could  not  sleep.  Q.  How  did 
it  affect'  you;  were  you  very  nervous?  A. 
Tes,  and  traveling  alone.  I  am  rather  of  a 
nervous  temperament,  and  it  worried  me  a 
great  deaL  Q.  Were  you  wwrrylng  about 
your  daughter  during  this  time?  A.  I  cer- 
tainly was.  Q.  Did  you  hear  anytliing  of  her 
during  your  trip?  A.  No,  sir;  I  could  not 
hear  a  word.  Q.  Wliat  effect  did  it  Iiave  on 
you  after  you  had  finally  arrived  at  your 
destination?  A.  I  was  broken  down,  and  I 
had  to  go  right  in  to  nursing  my  daughter. 
Q.  What  was  your  nervous  condition?  A. 
Broken  down,  and  broken  np  about  It." 
There  can  be  no  recovery  in  this  action  for 
mere  mental  suffering,  disconnected  from 
bodily  injury,  resulting  from  defendant's  neg- 
ligence. Taylor  v.  Atlantic  Coast  Line,  78 
S.  a  668,  69  S.  E.  641.  But  if  there  was  a 
nervous  breakdown  as  a  direct  result  of  de- 
fendant's negligence,  for  such  bodily  suffer- 
ing there  should  be  compensation.  On  reach- 
ing a  Just  conclusion  on  tills  line  a  Jury 
should  be  very  cautious  not  to  hold  defend- 
ant liable  for  any  bodily  suffering  or  nervous 
breakdown  not  directly  due  to  Its  negligence. 
The  plaintiff  was  an  elderly  lady,  about  63 
years  old,  of  a  nervous  temperament,  unac- 
customed to  travel,  was  alone,  and  was  nat- 
urally very  anxious  about  her  ill  daughter, 
and  possibly  would  have  spent  a  sleepless 
night  and  have  been  greatly  fatigued  and 
worn  out  on  reaching  her  destination,  even 
had  she  made  the  connection  at  Hamlet  pre- 
cisely as  she  supposed  she  would  do.  The 
defendant,  of  course,  would  not  be  liable 
for  any  nervous  breakdown  involving  bodily 
suffering  or  injury  due  to  these  causes,  but 
would  be  liable  only  for  what  could  be  fair- 
ly attributed  to  Its  negligence.  When  it  Is 
shown  that  the  carrier  has  failed  to  make 
its  schedule  and  connections,  and  this  re- 
sults in  injury  to  the  passenger,  a  presump- 
tion of  negligence  arises,  and  the  burden  is 


cast  upon  the  carrier  to  show  that  such  fail- 
ure was  not  due  to  Its  negligence.  Miller  v. 
Southern  Ry.,  69  S.  G.  1S6,  48  S.  E.  99.  The 
defendant  did  offer  explanation  by  testimony, 
to  the  effect  that  the  delay  was  due  to  be- 
ing 28  minutes  late  from  (Columbia,  to  loss 
of  20  minutes  on  account  of  Jumping  Gully 
trestle  being  on  fire,  to  delay  9  minutes  at 
Camden,  loading  baggage,  to  21  minutes  lost 
between  Columbia  and  Hamlet,  due  to  bad 
coal,  and  to  other  causes  of  delay  beyond 
Hamlet,  but  as  it  cannot  be  said  that  such 
explanation  conclusively  negatived  negli- 
gence affecting  the  schedule  and  connections, 
it  was  properly  submitted  to  the  Jury  for  de- 
termination. Moreover,  there  was  testimony 
from  which  it  might  be  inferred  that  defend- 
ant's conductor  was  negllgait  In  not  inform- 
ing plaintiff  of  the  chance  of  connecting  at 
Norllna  with  an  earlier  train,  which  the 
agent  at  Norllna  Informed  her  she  might 
liave  taken. 

4.  We  are  of  the  <9lnlon,  however,  that  there 
was  no  evidence  whatever  tending  to  show 
any  wUlfnl  or  wanton  breach  of  duty  by  de- 
fendant, and  that  it  was  reversible  error  not 
to  grant  defendant's  motion  for  nonsuit,  as  to 
the  cause  of  action  based  on  willfulness,  and 
In  refusing  to  instruct  the  Jury  not  to  award 
punitive  damages  as  requested.  We  deem  it 
necessary  to  notice  only  the  two  main  circum- 
stances relied  on  to  show  a  wUlful  breach  of 
duty.  The  first  appears  in  the  following  tes- 
timony by  plaintiff:  *'Q.  On  the  way  from 
Columbia  to  Hamlet,  state  whether  you  were 
annoyed  by  the  officials  of  that  car?  A.  Yes, 
sir ;  I  changed  my  seat  two  or  three  different 
times.  The  porter  would  come  and  tell  me, 
would  take  up  my  satchel,  and  would  say  I 
must  get  up.  I  said,  'Why?*  I  said,  'I  have 
changed  my  seat.'  He  said  it  was  the  con- 
ductor's orders.  I  got  up  and  changed,  and 
that  same  thing  was  done  again.  I  had  three 
different  seats  after  I  got  on  the  Pullman.  Q. 
Did  you  protest  against  being  moved?  A. 
Yes,  sir.  He  said  It  was  the  conductor's  or- 
ders. Q.  Did  he  allow  you  any  option?  A. 
No^  sir.  Q.  How  was  his  manner  In  speaking 
to  you?  A.  I  would  not  say  he  was  very  po- 
lite. He  said.  In  a  rough  sort  of  way.  It  was 
the  conductor's  orders."  It  is  not  disputed 
that  the  porter,  during  her  Journey  from  Co- 
lumbia to  Hamlet,  had  famished  her  with  pil- 
lows, and  pulled  out  her  seat  to  make  her 
comfortable,  as  she  did  not  wish,  and  had  not 
procured,  a  I>ertlL  She,  however,  only  had 
the  right  to  occupy  a  seat,  and  whenever  It 
was  necessary  to  make  np  berth  for  some  oth- 
er occupant  of  the  section,  there  was  nothing 
in  reason  to  do  but  to  request  her  to  move 
to  another  seat,  and  she  was  in  each  Instance 
given  a  comfortable  seat  The  only  other  al- 
ternatives left  to  the  porter  was  either  to  de- 
ny the  right  of  the  occupant  to  hie  berth  or 
pull  down  the  berth  over  the  plaintiff.  In 
her  inexperience  as  a  traveler,  and  in  her  dis- 
tressed condition  of  mind,  plaintiff  may  have 
supposed  that  she  had  been  unnecessarily  ami 


Digitized  by 


Google 


8.  a) 


OATLETT  ▼.  CHARLESTON  &  W.  0.  HY.  00. 


315 


Impolitely  moyed,  bat  to  Impose  pnnltWe 
damages  upon  defendant  upon  the  nndlsputed 
facte  wonld  be  a  travesty  of  Justice.  The 
other  circumstance  la  found  In  the  testimony 
of  plaintiff  that,  on  arrival  of  the  train  at 
Hamlet,  the  porter  picked  up  her  satchel  and 
ambrella,  and  said  to  plaintiff  that  she  had  to 
get  off  there;  that  she  protested,  declaring 
that  there  was  a  mistake ;  that  she  had  been 
told  that  she  wonld  not  have  to  leave  the 
coach  except  to  step  Into  another  coach ;  that 
the  i)orter  said  that  It  was  the  conductor's  or- 
ders, and  carried  her  things  off  In  spite  of  ber 
protest.  A  stranger,  seeing  her  distress,  of- 
fered assistance,  and  they  found  the  conduct- 
or, and  explained  that  she  wanted  to  get  on 
to  Norfolk  as  quick  as  she  could,  and  the  con- 
ductor was  asked  what  the  lady  should  do. 
Plaintiff  testified  that  the  conductor,  "In  a 
ratber  gruff  kind  of  way,"  said,  "I  suppose 
she  can  get  back  on  this  train,"  and  she  there- 
upon got  back  on  the  car  she  bad  left  This 
is  tbe  foundation  for  the  claim  that  plaintiff 
was  unlawfully  ejected  from  the  train.  By 
the  plalntlfTs  own  testimony  she  had  paid  for 
a  seat  In  that  coach  to  Hamlet  only,  and  she 
knew  she  was  to  leave  that  coach  at  Ham- 
let for  the  Portsmouth  poach.  Her  protest 
against  leaving  the  coach  grew  out  of  her  be- 
lief that  she  would  only  have  to  step  from 
that  coach  to  the  Portsmouth  coach.  But  the 
Portsmouth  coach  was  gone,  because  her 
train  was  belated  beyond  tbe  ordinary  wait- 
ing time.  Hamlet  was  her  natural  and  con- 
templated changing  place.  Hence  there  was 
no  alternative  but  to  give  her  information 
that  she  was  to  get  off  there,  and  to  assist 
her  by  carrying  out  ber  baggage.  As  tbe 
coach  sbe  bad  been  riding  in  was  to  go  on 
north  by  way  of  Norllna,  her  return  to  it, 
after  conference  with  the  conductor  was  mere- 
ly an  alternative  between  staying  over  at 
Hamlet  until  the  next  Portsmouth  train  and 
going  on,  with  a  view  to  connect  with  Ports- 
month  train  at  Norllna.  We  are  uiuble  to 
discover  in  this  matter  a  scintilla  of  evidence 
suggesting  an  unlawful  ejection  from  the 
train,  or  any  willful  disregard  of  plaintiff's 
rights  as  a  passenger. 

5.  The  appeal  requires  reference  to  one  oth- 
er matter.  The  plaintiff  testified  that  be- 
tween Hamlet  and  Norllna,  late  at  night,  she 
supposed  about  1  o'clock,  she  asked  the  por- 
ter to  make  up  her  berth,  that  the  porter  told 
she  might  have  it  made  up  for  two  hours,  and 
that  sbe  declined  to  have  it  made  up  for  so 
short  a  time.  The  train  actually  reached 
Norllna  at  6  o'clock,  and  plaintiff  would  nec- 
essarily have  been  aroused  from  tbe  berth 
some  time  before  arrival  at  Norllna,  so  she 
could  disembark  there.  Wliether  the  porter 
knew  when  the  belated  train  would  reach 
Norllna,  and  whether  either  the  portier  or  the 
plaintiff  was  mistaken  as  to  the  lateness  of 
the  hour  when  the  making  up  of  the  berth 
was  requested,  need  not  be  considered.  Con- 
ceding that  the  porter  was  negligent,  or  even 
vUlfnlly  dlsregardful  of  plaintiff's  request  in 


this  matter,  tbe  defendant  company  is  not 
liable,  in  the  absence  of  evidence  connecting 
it  with  the  special  contract  of  tbe  Pullman 
company.  Tbe  delict,  if  any,  was  a  breach  of 
duty  by  the  Pullman  company,  since  It  apper- 
tained peculiarly  to  the  contract  of  that  com- 
pany to  furnish  berth  accommodations  as  dis- 
tinguished from  the  defendant's  contract  of 
safe  and  comfortable  transportation.  The 
Jury  were,  however,  correctly  Instructed  as  to 
the  law  governing  In  such  case,  and  it  may 
be  that  the  Jury  disregarded  this  matter  in  es- 
timating the  liability  of  the  defendant  At 
any  rate,  the  circumstances  afford  no  basis 
for  punitive  damages  against  defendant. 

As  a  question  of  punitive  damages  was  im- 
properly submitted  to  tbe  Jury,  and  as  we 
have  no  means  of  accurately  determining  that 
tbe  verdict  excluded  such  damages,  there 
must  be  a  new  trial. 

The  Judgment  of  the  clrcnlt  court  Is  revers- 
ed. 


CATLEHT  V.  CHARLESTON  &  W.  C.  RY. 
CO. 

(Supreme  Court  of  South  Carolina.     Sept  15, 

1908.) 

1.  Appeai.   ano   Ebbob— Review  —  Findinob 
OP  Fact. 

A  finding  of  fact^  having  some  evidence  to 
support  it,  is  not  reviewable  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  392S-394S.] 

2.  CABKIEBB— LlABILITT    FOB    LOSS    OF    OOODB. 

A  railroad  company's  liability  for  the  de- 
struction of  plaintiff  B  goods  in  its  possession  is 
that  of  a  common  carrier,  and  not  of  a  ware- 
houseman ;  tbey  having  been  In  its  possession  as 
a  common  carrier  when  it  wrongfully  refused  to 
allow  him  to  take  them. 

PM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  &,  Carriers,  {{  341,  OOd.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;   D.  E.  Hydrlck,  Judge. 

Action  by  J.  P.  Catlett  against  tbe  Charles- 
ton '&  Western  Carolina  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Afiirmed. 

E.  M.  Rucker,  for  appellant  A.  H.  Dag- 
nall,  for  respondent 

POPE,  C.  J.  Two  actions  were  brought  by 
the  plaintiff  against  the  defendant  In  the 
magistrate  court  for  the  loss  of  property 
which  occurred  on  tbe  defendant's  line;  the 
property  sued  for  having  been  destroyed  by 
fire.  The  penalty  of  $50  was  claimed  under 
tbe  act  24  St  at  Large,  p.  81. 

Tbe  magistrate's  court,  while  giving  Judg- 
ment for  $16,  refused  tbe  penalty  of  $50, 
claiming  that  it  was  as  warehouseman  the 
defendant  held  the  goods.  From  this  Judg- 
ment, tbe  plaintiff  appealed  to  the  circuit 
court,  and  at  the  hearing  of  such  appeal  the 
circuit  Judge  held  that,  not  only  was  the 
defendant  due  the  plaintiff  $16  the  value 
of  the  goods,  but  also  the  penalty  of  $50 
under  the  statute.    The  second  action  was 
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appealed  to  the  difcult  court.  The  circuit 
Judge  has  decided  it  to  the  satisfaction  of 
all  parties. 

From  this  Judgment  of  the  circuit  court, 
the  defendant  has  appealed  to  this  court  up- 
on the  following  grounds,  which  we  will  now 
consider  in  their  order. 

The  first,  second,  and  third  exceptions  will 
be  considered  together. 

"(1)  Because  his  honor  erred  in  finding  as 
a  foct  that  there  bad  been  an  overcharge 
upon  this  consignment,  when  there  is  no  evi- 
dence upon  which  this  finding  can  be  based. 

"(2)  Because  his  honor  erred  in  consider- 
ing the  testimony  of  the  plalntlflT  that  there 
was  an  overcharge,  when  the  plaintiff  was 
not  an  expert,  and  the  only  witness  intro- 
duced by  him  testified  that  he  could  not  give 
the  correct  rate. 

"(3)  Because  his  honor  erred  in  holding 
that  there  was  an  overcharge,  when  there  is 
no  testimony  to  show  that  there  was  an  over- 
charge, and  therefore  holding  the  defendant 
liable  as  a  common  carrier  attaching  the 
penalty  of  fifty  (?60)  dollars." 

There  being  some  evidence  tending  to  show 
that  an  overcharge  was  made  upon  this  con- 
signment, the  circuit  Judge's  ascertainment 
of  such  fact  is  not  now  reviewable  by  us. 
These  exceptions  are  overruled. 

"(4)  Because  his  honor  erred  in  not  hold- 
ing that  this  defendant  was  not  liable  either 
as  a  common  carrier  or  warehouseman,  the 
goods  having  been  in  the  warehouse  for  over 
80  days  subject  to  the  disposal  of  the  plain- 
tiff, the  evidence  showing  that  this  defendant 
was  not  negligent" 

The  circuit  Judge  when  he  held  that  the 
defendant  held  the  consignment  as  a  common 
carrier,  and  not  as  a  warehouseman,  was  cor- 
rect, because  there  Is  no  doubt  that,  when 
the  defendant  refused  to  allow  the  plaintiff 
to  take  his  goods,  they  were  then  In  the 
hands  of  defendant  as  a  common  carrier. 
If  the  railroad  still  held  the  goods  and  the 
plaintiff  refused  to  take  the  same  beyond  a 
certain  period  of  time,  then  the  defendant 
would  be  allowed  to  hold  the  same  as  ware- 
houseman; but,  as  before  remarked,  such  is 
not  the  case.  6  A.  &  B.  275 ;  Woodward  v. 
III.  Cent  R.  B.  Co.,  33  111.  App.  433.  This 
exception  Is  overruled. 

The  fifth  exception  Is  virtually  abandoned 
by  the  appellant  itself,  but  under  the  deci- 
sion of  Charles  v.  Railroad  Co.,  78  S.  0. 
86.  58  S.  B.  927,  it  Is  clearly  untenable. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


VAUGHN  et  al.  v.  LANPORD  et  al. 

(Supreme  Court  of  South  Carolina.     Sept  9, 

1008.) 

1.  Wnxe  —  CoNSTEDcriON  ^  Pbopkbtt  De- 
vised— Possibility  of  Kevebter. 

Where  a  will  mentioned  each  item  of  the 
property  devised,  and  stated  that  the  items 
mentioned    constituted    all    his    property,    but 


made  no  reference  to  a  possibility  of  reverter, 
be  did  not  attempt  to  devise  such  possibility. 

SE!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  49,  WUls,  I  965.] 

2.   REVEBSIORS— POBSIBII.ITT     OF     ReVBBTEK— 

Natube  of  Intebest. 

A  possibility  of  a  reverter,  after  the  ter- 
mination  of  a   fee   conditional,    being   a   mere 
possibility,  is  not  an  estate. 
8.  Wuxs—CoNSTBTJCTioN— Shakes— Right  of 

Heibs  to  Residue. 

Though  a  will  showed  an  intention  to  ex- 
clude devisees  from  participation  in  other  prop- 
erty than  that  devised,  it  will  not  prevent  tbem 
from  receiving  as  heirs  any  property  not  dis- 
posed of  by  the  will. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §  2203.] 

4.  PABTmoN—Co-TENANTS— Allowance   fob 
Impbovements — Cuaboes  fob  Bekts. 

A  co-tenant  may  recover  the  value  of  im- 
provements placed  upon  land  only  after  deduct- 
ing therefrom  the  value  of  the  use  of  the  land, 
and  the  heirs  of  such  co-tenant  cannot  claim, 
in  partition  proceedings,  more  than  the  share 
to  which  tbeir  ancestor  would  have  been  en- 
titled. 
6.  Same. 

Improvements  by  a  co-tenant  In  possession 
are  regarded  as  paid  for  pro  tanto  by  the  rents 
as  they  accrue,  and  hence,  in  partition  proceed- 
ings between  co-tenants,  the  statute  of^  limita- 
tions will  not  bar  rents  and  profits  chargeable 
against  a  co-tenant  claiming  the  value  of  im- 
provements. 

6.  Tenaats  in  Comuon— Liabilities  of  Co- 

TENANTS — ^LlEN     FOB     RENT. 

No  lien  or  incumbrance  for  rents  or  profits 
arises  in  favor  of  one  co-tenant  against  the 
share  of  another  in  land. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Tenancy  in  Common,  S  81.] 

7.  PabtiiIion— •Incidental    Relief— Adjust- 
UENT  or  Equities  Between  Pasties. 

Even  though  a  tenant  in  common  has  no 
lien  on  the  moiety  of  a  co-tenant  for  the  excess 
of  rent  over  improvements,  a  court  of  equity 
will  require  an  accounting  for  waste,  better- 
ments, and  rents,  as  an  mcident  to  partition 
between  tenants  in  common ;  and,  while  the 
value  of  improvements  will  be  allowed  to  a  co- 
tenant  in  partition,  he  must  account  for  waste 
to  the  common  property,  and  the  rents  and 
profits  derived  therefrom  by  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partition,  §  228.] 

8.  Death— Evidence  of  Death— Sofficien- 

OT. 

The  reported  death  of  the  children  of  an 
heir,  together  with  their  complete  disappearance 
for  more  than  20  years,  was  sufficient  prima 
facie  evidence  of  their  death,  in  a  partition  suit 
between  other  heirs  and  the  co-tenant  of  tbeir 
ancestor. 

[Gd.  Note. — For  cases  in  point,  see  Cent  Dig. 
»ol.  15,  Death,  {  5.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  O.  Purdy,  Judge. 

Action  for  partition  by  Margaret  Vaughn 
and  others  against  Leannle  Lanford  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Afilrmed. 

Simpson  &  Bomar  and  S.  M.  Pilgram,  for 
appellants.  Haynsworth  &  Patterson  and 
Stanyarne  Wilson,  for  respondents. 

WOODS,  J.  The  action  Is  for  partition. 
The  land  described  in  the  complaint  was  own- 
ed by  William  Jones,  who  on  21st  August, 
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1868,  conveyed  It  to  bis  daughter,  Eliza 
Jones,  "and  the  lawful  helrtr  ot  her  body." 
Eliza  Jones,  on  the  2l8t  December,  1882,  ex- 
ecuted  to  E.  L.  Lanford  a  deed  of  conveyance 
containing  a  full  warranty  clause,  and  after- 
wards, on  28th  March,  1895,  died  without 
having  bad  heirs  of  her  body.  The  plaintiffs 
allege  that  Eliza  Jones  held  a  fee  conditional 
In  the  land,  and  that  when  she  died  without 
baving  bad  belrs  of  her  body  there  was  a 
reverter  to  the  belrs  of  William  Jones  living 
at  the  time  of  her  death.  The  known  heirs 
of  William  Jones  were  the  plaintiffs,  a 
daughter  Frances,  who  died  31st  July,  1806, 
unmarried  and  childless.  William  Jones  had 
another  daughter,  Mary,  who  predeceased 
ber  father,  leaving  four  children,  Frances, 
John,  Judith  A.,  and  William  Long,  who  left 
the  state  about  1848.  William  returned  to 
the  state  about  20  years  ago,  and  said  bis 
brother  and  sisters  bad  all  died  childless. 
A  year  or  two  later  a  report  came  back  that 
be  also  bad  died  childless,  and  nothing  has 
been  heard  of  blm  since.  The  plaintiffs  ad- 
mit that  the  defendants  own  one-third  of 
the  land  In  fee  by  reason  of  the  fact  that 
Frances  Jones,  one  of  the  heirs  of  William 
Jones,  living  at  the  time  of  the  death  of 
Eliza,  who  was  entitled  to  one-tblrd  of  the 
reversion,  had  joined  Eliza  in  the  convey- 
ance made  to  E.  L,.  Lanford,  with  a  general 
warranty  of  title,  thus  estopping  herself  and 
ber  heirs  from  setting  up  claim  to  ber  inter- 
est in  the  land.  The  plaintiffs  claimed  an 
accounting  for  rents  and  profits,  at  the  rate 
of  $150  a  year.  The  defendants  alleged:  (1) 
That  they  were  the  owners  of  the  land,  and 
tliat  the  plaintiffs  had  no  title  or  Interest 
therein;  (2)  that  the  purchase  money  paid 
by  E.  L.  Lanford  to  Eliza  Jones  bad  been  in- 
vested in  other  lands,  which  the  plaintiffs 
liad  taken  as  her  heirs;  (3)  that  they  were 
protected  by  adverse  possession ;  and  (4)  that 
they  were  entitled.  In  any  event,  to  better- 
ments to  the  amoimt  of  |1,600.  The  second 
and  third  defenses  are  not  involved  In  the 
appeal. 

We  do  not  understand  any  question  to  be 
made  that,  under  the  deed  from  her  father, 
Eliza  Jones  took  a  fee  conditional.  The  de- 
fendants contend,  however,  that  William 
Jones,  the  grantor,  by  his  will  made  after 
the  conveyance  to  Eliza,  devised  to  her  the 
reversion  as  a  part  of  his  residuary  estate, 
or  if  not  that,  the  will  shows  that  he  had 
previously  released  the  reversion  to  ber,  or, 
at  least,  that  be  did  not  intend  the  plain- 
tiffs should  have  the  reversion  or  any  other 
Interest  in  his  estate.  It  is  clear  from  the 
will  that  the  testator  meant  to  dispose  of  all 
the  property  then  In  his  possesBion,  each  item 
of  which  he  mentions ;  but  it  is  equally  clear, 
from  the  fact  that  he  makes  mention  of  the 
several  items,  and  saying  they  constituted  all 
the  property  be  possessed,  and  making  no 
reference  to  the  reverter,  that  be  did  not 
have  in  mind,  and  did  not  Intend,  to  attempt 
to  devise  the  possibility  of  reverter  created 


by  bis  deed  to  Eliza.  The  possibility  of  a 
reverter,  after  the  termination  of  a  fee  con- 
ditional, being  a  mere  possibility,  is  not  an 
estate.  It  Is  tbus  described  in  Blount  v. 
Walker,  81  S.  C.  27,  9  S.  E.  804:  "It  is 
neither  a  present  nor  a  future  right,  but  a 
mere  possibility  that  a  right  may  arise  upon 
the  happening  of  a  contingency,  which  Is  not 
the  subject  of  either  devise  or  Inheritance. 
This  is  because  the  grant  or  devise  of  a  fee 
conditional  passes  the  whole  estate  to  the 
tenant  in  fee,  leaving  nothing  In  the  grrantor 
or  devisor  which  can  be  the  subject  of  de- 
vise or  Inheritance;  and  hence  It  is  settled 
that,  upon  the  termination  of  such  an  estate. 
It  goes  to  those  who  can  bring  themselves  In- 
to the  class  of  heirs  of  the  person  creating 
the  estate  at  the  time  when  tbe  estate  ter- 
minates, and  not  to  those  who  were  heirs 
at  the  time  of  tbe  death  of  such  person." 
Adams  v.  Chaplin,  1  Hill,  Eq.  265;  Deas  v. 
Horry,  2  Hill,  Eq.  244;  Pearse  v.  KUllan, 
McMul.  Eq.  231.  In  the  case  last  cited  the 
court,  through  Chancellor  Harper,  holds  that 
he  who  would  be  entitled  to  the  estate.  If 
the  fee  conditional  should  presently  deter- 
mine, cannot  devise  or  convey  It ;  yet  he  may 
release  it  to  the  tenant  in  fee  conditional,  so 
as  to  make  bis  estate  an  absolute  fee  simple. 
We  are  Inclined,  however,  to  the  opinion  that 
such  a  release  could  not  be  made  effective  by 
will,  for  the  reason  that  a  will  could  have  no 
legal  effect  until  tbe  death  of  tbe  testator; 
and  at  the  moment  of  death  the  possibility 
of  reverter  passes  from  the  testator,  and  be- 
yond bis  control,  to  bis  heir.  But  It  is  not 
necessary  to  decide  that  point,  because  tbe 
will  of  William  Jones  shows  on  its  face  that 
It  had  no  reference  whatever  to  the  possi- 
bility of  reverter.  Certain  it  is  that  there 
are  no  words  in  tbe  will  which  could  pos- 
sibly be  construed  as  an  attempt  to  release 
tbe  possibility  of  reverter  to  Eliza;  and, 
though  there  are  words  signifying  an  inten- 
tion to  exclude  tbe  plaintiffs  from  participa- 
tion in  other  property  than  that  devised  to 
tbem,  that  cannot  have  tbe  effect  of  exclud- 
ing them  as  heirs  from  participating  in  any 
property,  not  disposed  of.  Blackman  v.  Gor- 
don, 2  Rich.  Eq.  43,  44  Am.  Dec.  241. 

With  respect  to  their  fourth  defense,  the 
defendants  complain  that  the  circuit  court, 
in  allowing  them  credit  for  betterments  put 
upon  the  land  by  E.  L.  Lanford,  decreed  that 
the  rent  of  tbe  land  for  tbe  time  that  E.  L. 
Lanford  bad  It  should  be  deducted.  The  ob- 
jections urged  against  this  method  of  adjust- 
ment are  that  the  defendants  should  not  be 
charged  with  tbe  debt  of  E.  L.  Lanford  for 
rent,  that  tbe  rents  and  profits  chargeable 
against  E.  L.  Lanford  are  barred  by  the  stat- 
ute of  limitations,  and  that  there  is  no  claim 
made  in  the  complaint  for  rents  and  profits 
for  the  time  the  land  was  held  by  E.  L.  Lan- 
ford. None  of  these  objections  have  any  sub- 
stantial foundation.  Assuming  that  the  de- 
fendants are  entitled  to  receive  compensa- 
tion for  tbe  betterments  made  by  E.  L.  Lau- 
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ford,  they  cannot  claim  more  than  Lanford 
himself  would  have  been  entitled  to  had  be 
remained  In  possession;  and  it  Is  obvious 
he  could  not  have  recovered  the  value  of  the 
betterments  put  upon  the  land  without  hav- 
ing credited  thereon  against  him  the  value 
of  the  use  of  the  land.  This  Is  the  equitable 
rule  by  which  the  case  Is  governed.  Sutton 
V.  Sutton,  26  S.  C.  33,  1  S.  E.  19 ;  Trlbble  v. 
Poore,  28  a  C.  565,  6  S.  B.  677;  McGee  v. 
Hall,  28  S.  C.  562,  6  S.  E.  566 ;  Cain  y.  Gain. 
68  S.  C.  350,  31  S.  E.  278,  69  Am.  St  Rep. 
863.  The  statute  of  limitations  has  no  ap- 
plication ;  for  the  reason  that.  In  an  account- 
ing between  co-tenants,  betterments  are  to 
be  regarded  paid  for  pro  tanto  by  the  rents 
as  they  accrue.  There  Is  no  proof  here  that 
the  rents  accrued  more  than  six  years  before 
the  betterments  were  made,  and  therefore  In 
no  possible  view  Is  the  statute  of  llmlta,t^s 
available  to  the  defendants.  As  to  the  third 
point,  It  is  true  the  plaintiffs  do  not  seek 
in  the  complaint  to  recover  Judgment  against 
the  defendants  for  the  rents  which  accrued 
while  E.  L.  Lanford  was  In  possession;  but, 
when  the  defendants  claim  the  benefit  of 
betterments  made  by  E.  L.  Lanford,  It  is 
manifest  they  cannot  have  more  than  the  net 
amount  due  for  betterments ;  that  Is,  the  dif- 
ference between  the  value  of  the  betterments 
to  all  the  owners  of  the  land  and  the  value 
of  the  use  of  the  land  to  him. 

We  do  not  think  the  circuit  decree  contem- 
plates makhig  defendants  liable  for  the  debt 
of  E.  L.  Lanford,  by  charging  them  with  any 
balance  of  rents  which  accrued  aga^pst  E. 
L.  Lanford,  l>eyond  the  value  of  betterments. 
But  that  Is  not  a  practical  matter,  because, 
under  the  evidence,  it  is  not  possible  that  his 
liability  for  rents  can  exceed  his  betterments 
which  are  credited  to  defendants.  The  de- 
cree provides  that  any  rents,  due  by  defend- 
ants over  and  above  the  betterments  credit- 
ed to  them,  shall  be  paid  from  the  defend- 
ants' share  of  the  proceeds  of  the  sale  of  the 
land.  By  their  seventh  exception  the  defend- 
ants submit  this  was  error,  contending  that 
the  plaintiffs  have  no  right  to  any  other 
means  of  collection  of  the  rents  than  an 
ordinary  money  Judgment  The  point  is  im- 
portant and  there  is  no  express  decision  of 
it  In  this  state.  We  do  not  think  it  ought 
to  be  held  on  principle  that  any  lien  or  in- 
cumbrance arises  In  favor  of  one  co-tenant 
against  the  share  or  Interest  of  another.  In 
the  land  for  rents  due.  Such  liens  would  be 
indefinite  in  amount  and  undisclosed  by  pul)- 
11c  records,  upon  which  third  parties.  In  deal- 
ing with  the  owners  of  property,  ordinarily 
have  a  right  to  rely.  They  would  greatly 
injure  tenants  In  common  by  impairing  the 
market  value  of  their  shares  and  Interests, 
because  of  the  apprehension,  on  the  part  of 
those  contemplating  purchasing  such  Interests 
or  otherwise  dealing  with  them,  that  claims 
for  rents  might  be  established  as  superior 
liens.  There  are  many  authorities  holding 
ttiat  no  racb  iiens  exist    Burns  t.  Dreyfus, 


69  Miss.  211,  11  South.  107,  30  Am.  St  Rep. 
539;  Bird  v.  Bird,  15  Fla.  424,  21  Am.  Kep. 
296 ;  Flack  v.  Goeneil,  76  Md.  88,  24  AU.  414, 16 
L.  R.  A.  547,  35  Am.  St  Rep.  413 ;  Burcli  v. 
Burch,  82  Ky.  622 ;  Clark  v.  Hershy,  52  Ark. 
492,  12  S.  W.  1077 ;  17  Am.  &  Eng.  Enc.  697 ; 
2  Jones  on  Liens,  f  1155.  In  New  iTork  and 
Missouri  the  contrary  is  held.  Hannan  t. 
Osbom,  4  Paige  (N.  Y.)  336;  Beck  v.  Kall- 
meyer,  42  Mo.  App.  563.  We  think  reason 
and  weight  of  authority  is  against  holding 
rents,  due  to  one  co-tenant  by  another,  to 
constitute  an  outstanding  lien  or  incum- 
brance on  the  tatter's  moiety. 

But  the  absence  of  a  lien  does  not  render  a 
court  of  equity  powerless  to  require  co-ten- 
ants to  do  full  Justice  to  each  other,  with 
respect  to  all  their  dealings  with  the  common 
property,  when  the  rights  of  third  parties  are 
not  involved.  Accounting  for  waste,  for  bet- 
terments, and  for  rents  among  co-tenants  is 
now  recognized  as  an  incident  to  the  right 
of  partition,  and  the  universal  practice  of 
the  court  of  equity  is  to  adjust  all  tbese 
matters  in  the  suit  for  partition.  Value  add- 
ed to  the  land  by  a  co-tenant  in  the  fonn  of 
t>etterments  will  be  allowed  and  paid  to  tilm 
from  the  proceeds  of  the  sale  made  for  partl- 
tltion.  Johnson  v.  f  eiot  24  S.  C.  265.  58 
Am.  Rep.  253 ;  Buck  v.  Martin,  21  S.  C.  594, 
63  Am.  Rep.  702 ;  Sutton  v.  Sutton,  26  S.  O. 
40,  1  S.  E.  19.  On  the  same  principle,  when 
the  rights  of  third  parties  are  not  involved, 
a  co-tenant  ought  not  to  be  allowed  to  have 
bis  share  of  the  proceeds  of  sale  without  first 
accounting  for  waste  committed  by  him  on 
the  common  property,  and  the  rents  and  prof- 
Its  derived  by  him  therefrom.  In  Hancock  v. 
Day,  McMul.  Eq.  73,  86  Am.  Dec.  293,  the 
power  and  discretion  of  the  court  to  make 
such  provision  In  the  order  of  sale  is  fully 
recognized,  though  it  was  held  in  tliat  case 
that  the  defendant's  share  of  the  proceeds 
of  the  sale  should  not  be  held  to  await  the  re- 
sult of  further  litigation  as  to  his  liability  for 
rent  when  there  was  no  showing  that  the 
defendant  was  not  able  to  respond  to  any 
claim  that  might  be  established  against  him. 
The  court  says,  in  Backier  v.  Farrow,  2  Hill, 
Eq.  Ill:  "The  exception  to  the  commission- 
er's report  seems  to  have  been  sustained  on 
the  ground  that  damages  for  waste  cannot  be 
recovered  in  this  court ;  the  remedy  being  at 
law.  This,  no  doubt  Is  in  general  true ;  but. 
having  proper  Jurisdiction  of  the  case,  there 
is  hardly  any  question,  in  relation  to  proper- 
ty, which  this  court  may  not  determine  In- 
cidentally for  the  purpose  of  doing  complete 
Justice,  and  preventing  multiplicity  of  liti- 
gation." The  rule  that  the  court  of  equity. 
In  decreeing  partition,  should  adjust  and  set- 
tle the  equities  of  co-tenants  with  respect 
to  betterments,  waste,  and  rents  from  the 
common  property  while  under  its  control  is 
thus  stated  by  Judge  Story:  "Cases  of  a  dif- 
ferent nature,  involving  equitable  compensa- 
tion, to  which  a  court  of  law  is  utterly  in- 
adequate, may  easily  be  put;   such,  for  In- 
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stance,  as  casea  where  one  party  has  laid  out 
large  Boins  In  Improrements  on  tbe  estate. 
For  althougb,  under  sucb  circumstances,  the 
money  so  laid  out  does  not,  in  strictness,  con- 
Btltnte  a  lien  on  the  estate,  yet  a  court  of 
eqnity  will  not  grant  a  partition  without 
first  directing  an  account  and  compelling  the 
Iiarty  applying  for  partition  to  make  due 
compensation.  So,  when  a  tenant  in  com- 
mon has  been  in  the  exclusive  reception  of 
the  rents  and  profits,  on  a  bill  for  a  partition 
and  account,  the  latter  will  also  be  decreed. 
So  where  one  tenant  in  common,  supposing 
himself  to  be  legally  entitled  to  the  whole 
premises,  has  erected  valuable  buildings  there- 
on, he  will  be  entitled  to  an  equitable  parti- 
tion of  the  premises,  so  as  to  give  him  the 
benefit  of  his  improvements ;  or,  If  that  can- 
not be  done,  he  will  be  entitled  to  a  compen- 
sation for  those  improvements."  Hquity  Ju- 
risprudence, S  665.  We  think  the  true  rule 
may  be  thus  stated:  There  is  no  fixed  lien 
on  the  common  property  for  rents  in  favor 
of  one  co-tenant  against  another,  and  the 
conrt  will  not  provide  for  the  payment  of 
snch  rents  from  the  common  property  to  the 
prejudice  of  persons  holding  conveyances  or 
liens  on  the  Interest  of  the  co-tenant  owing 
the  rent  But,  as  among  the  parties  them- 
selves, the  court  In  decreeing  partition  has 
the  power,  in  doing  full  Justice  in  the  premi- 
ses, to  adjust  all  demands  for  rent,  and  re- 
quire the  amount  found  due  to  be  settled 
from  the  share  of  the  proceeds  of  tbe  sale 
of  the  property  coming  to  tbe  co-tenant  owing 
the  rent  This  sale  Is  Just  and  in  accord 
with  the  principle  that  when  all  the  parties 
and  tbe  property  are  before  the  court  of 
equity,  it  will  do  full  Justice  to  all  before  re- 
leasing Its  hold.  It  Is  not  objectionable  as 
creating  a  secret  Indefinite  lien  to  the  preju- 
dice of  those  parties  dealing  with  the  own- 
ers of  the  property,  and  therefore  it  is  not 
opposed  to  the  authorities  above  cited,  hold- 
ing that  no  such  lien  exists. 

We  do  not  see  how  there  can  be  room  for 
serious  contention  that  the  report  of  the 
death  of  aU  the  children  of  Mary  Long,  to- 
gether with  their  complete  disappearance  for 
more  than  20  years,  was  not  sujSclent  prima 
fade  evidence  of  the  death  of  these  persons. 
There  Is  no  ground  for  the  exception  on  that 
point 

Tbe  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


OAUTHBN  et  al.  v.  CAUTHEN  et  al. 

(Snpreme  Court  of  South  Carolina.     Sept  11, 
1908.) 

1.  Costs— Taxation— Bquitt  Cases  — Chah- 
ceixob's  Discbetion. 

Under  Code  Civ.  Proc.  1902,  {  823,  the 
ordinary  rule  that  costs  must  be  taxed  in  favor 
of  tbe  prevailing  party  is  only  effective  in  equity 
cases,  when  not  otherwise  ordered  by  the  cban- 
oellor,  b«  having  a  large  discretion  in  taxing 


costs  in  sucb  cases,  the  exercise  of  which  will 
not  be  disturbed  in  absence  of  clear  abuse. 

TBd.  Note.— For  casea  in  point  see  Cent.  Dig. 
vol.  13,  Costs,  S  21.] 

2.  Sauk— Discbetion  Not  Abused. 

In  a  suit  for  partition,  and  to  establish  a 
claim  against  the  common  estate,  on  judgment 
for  plaintiff,  tbe  chancellor  did  not  abuse  his 
discretion  in  taxing  the  costs  against  tbe  estate 
rather  than  against  defendants'  interest  therein. 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  18.  Costs,  S  21.] 

8.  Same— Costs  on  Appeal. 

Even  in  equity  cases,  costs  and  disburse- 
ments in  the  Supreme  Court  are  taxed  against 
the  losing  party  on  appeal,  and  the  circuit  judge 
or  chancellor  has  no  power  or  discretion  to  make 
a  contrary  direction. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  13,  Costs,  I  840.] 

4.  Pabtition— Costs— Keadvebtising   Sale- 
Taxation. 

Costs  of  readvertising  a  sale  in  partition 
were  improperly  taxed  against  plaintiff  because 
he  failed  to  pay  in  his  wnole  bid  in  cash,  be  be- 
ing justified  in- claiming  a  credit  for  the  amount 
of  his  distributive  share  in  the  proceeds  of  the 
sale,  and  tbe  balance  due  him  on  his  Judgment. 

5.  Same. 

Costs  in  a  partition  suit,  incurred  solely 
in  a  contest  between  plaintiff  imd  attorneys,  as 
to  their  fees,  should  be  taxed  as  general  costs ; 
tbe  defendants  not  being  Interested  in  the  con- 
troversy. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  38,  Partition,  S  447.] 

6.  Save. 

In  taxing  costs  in  a  partition  suit,  it  was 
improper  to  bold  in  abeyance  taxation  of  costs 
incurred  solely  in  a  contest  between  plaintiff 
and  attorneys,  until  tbe  determination  of  anoth- 
er suit  between  plaintiff  and  tbe  attorneys;  it 
being  proper  to  tax  such  costs  against  either 
plaintiff  or  the  attorneys. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partition,  {  447.] 

7.  Same. 

Attorneys  having  lost  in  a  contest  with 
plaintiff  in  partition  respecting  their  fees,  costs 
mcurred  solely  in  that  contest  should  have  been 
taxed  against  them,  in  the  absence  of  a  contrary 
direction  by  the  circuit  court  l>ased  on  equitable 
grounds. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  Sa  ParUtion,  S  447.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  John  8.  Wilson,  Judge. 

Action  by  W.  B.  Cauthen,  administrator, 
and  another  against  Alexander  Cauthen  and 
others.  Prom  an  order  affirming  the  taxation 
of  costs  by  the  clerk,  plaintliT  W.  B.  Cauthen 
appeals.     Modified,  affirmed,  and  remanded. 

See  79  S.  C.  456,  61  S.  B.  112. 

W.  O.  Hough  and  R.  B.  Allison,  for  ap- 
pellant   Ernest  Moore,  for  respondents. 

JONBS,  J.  This  appeal  is  from  an  order 
of  the  circuit  court  affirming  the  taxation  of 
costs  by  the  Clerk.  The  action  was  for  the 
sale  and  partition  of  the  lands  of  the  estate 
of  W.  B.  Cauthen  among  plaintUF  and  de- 
fendants, and  the  establishment  against 
said  estate  of  a  claim  held  by  plaintiff  W. 
B.  Cauthen.  Tbe  main  litigation  arose  from 
the  contest  of  this  claim  by  the  defendants. 
A  full  blstory  of  tbe  litigation  in  the  case 
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may  be  obtained  bj  reference  to  70  S.  C 
167,  49  S.  E.  321,  and  76  S.  O.  226,  56  S.  E. 
978.  In  the  motion  before  tbe  clerk  for 
taxation  the  costs  and  disbursements  were 
divided  Into  three  classes,  A,  B,  and  O. 
Class  A,  amounting  to  $22.15,  admittedly  rep- 
resents general  costs  and  disbursements, 
and  no  objection  Is  raised  to  taxation  of  same 
against  the  general  fund.  Class  B,  amount- 
ing to  $226.70,  represents  $134.90  costs  and 
disbursements  in  circuit  court,  and  $91.S0 
costs  and  disbursements  In  the  Supreme 
Court  (70  S.  C.  167,  49  S.  El  821),  which 
were  taxed  as  general  costs,  but  which  ap- 
pellant contends  should  hare  been  taxed 
against  tbe  defendants  Alexander  Cauthen 
and  others,  represented  by  Ernest  Moore, 
X>Bq.,  as  the  losing  parties,  but  In  any 
event  that  the  amount  of  tbe  Supreme  Court 
costs  and  disbursements  should  have  been 
80  taxed.  Class  C,  represents  $6  witness 
fees  In  the  contest  between  Qreen  &  Hlnes 
and  W.  B.  Cauthen,  which  the  court  held 
was  not  properly  taxable  against  any  par- 
ties, and  should  await  the  determination  of 
litigation  between  W.  B.  Cauthen  and  Green 
A  Hlnes,  but  which  appellant  contends  should 
have  been  taxed  against  Green  &  Hlnes. 
Class  0  also  represents  $12,  taxed  by  the 
derk  against  W.  B.  Cauthen  as  expenses  of 
readvertlslng  land  for  sale  on  his  failure 
to  comply  with  his  bid  on  former  sale,  which 
appellant  contends  should  have  been  taxed 
against  Green  &  Hlnes. 

First  as  to  circuit  court  costs.  This  being  a 
cause  In  equity,  liability  for  the  costs  of  tbe 
circuit  court  is  generally  controlled  by  the  de- 
cision of  the  circuit  Judge.  Williams  v.  Jones, 
74  S.  C.  281,  54  S.  E  558.  The  exercise  of  the 
court's  discretion  in  such  matters  will  not  be 
Interfered  with,  except  for  a  clear  abuse  of  dis- 
cretion, or  for  violation  of  some  principle  of 
law.  The  ordinary  rule  that  costs  must  be  tax- 
ed In  favor  of  tbe  prevailing  party  against  the 
losing  party  is  not  necessarily  binding  on 
the  chancellor,  and  is  only  effective  in  equity 
cases  when  not  otherwise  ordered  by  the 
court  Section  323,  Code  Civ.  Proc.  1902. 
As  this  was  an  action  for  partition  of  land 
between  plaintiflT  and  defendants  as  tenants 
in  common,  and  for  the  establishment  of  a 
large  claim  against  the  common  estate  in 
favor  of  plaintiff  W.  B.  Cauthen,  the  circuit 
court  may  have  considered  that  the  other 
tenants  in  common  contested  this  claim  in 
good  faith  for  the  benefit  of  all  interests 
therein  as  tenants  in  common,  and  that  the 
estate  of  W.  B.  Cauthen,  deceased,  was 
Interested  in  the  due  establishment  of  its 
liability  for  the  claim,  and  therefore  that  It 
was  not  inequitable  for  such  costs  to  be  taxed 
against  the  estate  or  general  fund  rather 
than  against  the  share  of  the  defendants 
therein.  We  cannot  say  that  there  was  any 
abuse  of  discretion  or  violation  of  any  rule 
of  law  in  so  doing.  It  follows  from  these 
views  that  the  circuit  court  costs  and  dis- 
bursements in  class  B  must  stand  as  taxed. 


With  respect  to  Supreme  Court  costs  and 
disbursements  as  specified  in  class  B,  a  dif- 
ferent  rule  prevails.  It  has  been  settled  by 
a  number  of  decisions  that  even  in  equity 
cases  costs  and  disbursements  in  the  Su- 
preme Court  are  taxed  in  favor  of  the  pre- 
vailing party  against  the  losing  party  on 
said  appeal,  and  that  the  circuit  judge  or 
chancellor  has  no  power  or  discretion  to  make 
a  contrary  direction.  Hall  v.  Hall,  45  S. 
C.  4,  22  S.  E.  881;  Cunningham  v.  Cauthen, 
47  S.  C.  164,  25  S.  E.  87;  Jennings  v.  Parr,  68 
S.  C.  388,  44  S.  E.  962.  Rule  40  of  the  cir- 
cuit court  prescribes  how  judgment  for  such 
costs  shall  be  entered.  The  Supreme  Court 
costs  specified  in  class  B,  amounting  to  $91.80, 
should  therefore  have  been  taxed  In  favor  of 
plaintiff  against  the  defendants,  represented 
by  Ernest  Moore,  Esq.,  the  plaintiff  having 
prevailed  on  said  appeal. 

With  respect  to  costs  in  class  C.  In  tax- 
ing of  $12  against  W.  B.  Cauthen  as  tbe  ex- 
penses of  readvertlslng  the  sale  of  land  be- 
cause of  his  fallure^to  pay  in  Ills  whole  bid 
in  cash  seems  so  arbitrary  that  it  should 
not  stand.  The  result  of  the  litigation  vindi- 
cated him  in  bis  offer  to  pay  said  bid  after 
crediting  same  with  bis  distributive  share 
in  the  surplus  proceeds  of  sale  and  the  allow- 
ance of  tbe  balance  due  him  on  his  judg- 
ment Said  expenses  of  readvertlslng  should 
therefore  have  been  taxed  as  general  costs, 
in  the  absence  of  some  reason  for  a  differ- 
ent disposition.  The  witness  fees  of.  $5  were 
incurred  solely  In  the  contest  between  W.  B. 
Cauthen  and  Green  &  Hlnes  as  to  tbe  fee  of 
the  latter.  These  costs  should  not  be  taxed 
as  general  costs,  since  the  other  defendants 
are  not  concerned  In  the  controversy,  and  to 
this  extent  the  clerk  was  right  He  erred, 
however,  in  holding  these  costs  in  abeyance 
until  the  determination  of  the  pending  suit 
between  W.  B.  Cauthen  and  Green  &  Hlnes. 
The  latter  is  a  separate  and  independent 
suit  and  the  costs  in  this  case  should  be 
taxed  and  paid  without  regard  to  the  result 
of  that  suit  Either  W.  B.  Cauthen  or  Green 
&  Hlnes  should  pay  these  costs,  and,  since 
Green  &  Hlnes  were  the  losing  parties  in 
this  particular  controversy,  they  should  pay 
these  costs,  In  the  absence  of  a  contrary  di- 
rection by  the  circuit  court  based  on  some 
equitable   consideration. 

The  judgment  of  the  circuit  court  is  modi- 
fled  in  the  particulars  specified,  and  affirmed 
in  other  respects,  and  the  case  remanded  for 
adjustment,  in  accordance  with  the  views 
herein  announced. 


FOSTER  et  al.  v.  FOSTER  et  al. 

(Supreme  Court  of  South  Carolina.     Sept.  11, 
190a) 

1.  Tenancy  in  Common  —  Biohts  of  Decs- 
obnt's  Children— Eitect  of  Wife's  Con- 
veyance. 

A  widow's  conveyance  of  a  right  of  way 

over  her  husband's  land  could  not  affect  the  in- 
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terest  of  hia  childien  aa  bis  hein  at  law,  b«r 
relation  to  the  land  remaining  that  of  tenant  in 
oommon  with  the  children,  her  interest  having 
imposed  upon  it  the  easement  coextenaiTe  witn 
her  one-tbird  interest. 

2.  PaBTITION  —  RiOHT  TO  SUI  —  ErFECT  OF 

FoRifEB  Action  to  Recover  Land. 

Code  Civ.  Proc.  1902,  |  98,  aubd.  2,  re- 
qairing  a  second  action  to  "recover"  land  to  be 
brought  within  two  years  after  a  discontinuance 
of  the  first  action,  does  not  preclude  a  suit  by 
decedent's  children  to  "partition"  land  over 
which  the  widow  granted  a  railway  right  of  way, 
as  to  the  railway  company,  l>ecauae  more  than 
two  yearn  before  bringing  the  suit  they  discon- 
tinned  an  action  against  the  railway  company 
brought  to  "recover"  the  land. 

3.  Same— Evidence. 

Decedent's  children  sne  the  widow  and  a 
railway  company,  to  which  she  conveyed  a  right 
of  way  over  decedent's  land,  to  partition  the 
land.  The  company  claims  that,  in  a  proceeding 
to  settle  the  estate  brought  by  the  widow,  the 
land  was  sold  to  persons  other  than  plaintiifs, 
leaving  plaintiifs  without  interest  therein.  Held 
that,  on  this  issue  all  evidence  tending  to  es- 
tablish the  sale  must  be  excluded,  except  that 
admitted  to  be  true  or  offered  by  plaintiffs,  or 
appearing  in  judicial  proceedings  bo  which 
plaintifl's  were  parties. 

4.  BouNDABiES  —  Deeds  —  Constbdction  — 
Land  Con vbted— Railway  Right  of  Wat 
as  bounoakt. 

Where  land  held  in  common  was  divided  and 
deeded  in  tracts  partly  bounded  by  a  railway 
right  of  way,  the  deed  conveyed  the  fee  to  the 
center  of  the  right  of  way ;  the  company  holding 
a  mere  easement,  and  no  intention  to  reserr* 
the  fee  covered  by  the  right  of  way  appearing. 

[EU.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  |  134.] 

3.  Evidence  —  Opinions  —  Effect  of  Deed— 

Admissibiutt. 

Opinions  of  witnesses  on  an  issue  whether 
the  interest  of  plaintiffs  in  partition  ha'l  passed 
under  a  judicial  sale  were  properly  excluded. 

(EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  E}vidence,  {i  2171,  2174.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;   J.  C.  Klugb,  Judge. 

Action  by  J.  Harry  Foster  and  others 
against  Charlotte  R.  Foster  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.  Reversed  and  remanded  for  new 
trial. 

R.  B.  Allison  and  Abney  &  Mailer,  for  ap- 
pellants. J.  Harry  Foster  and  Green  & 
Hines,  for  respondents. 

WOODS,  J.  The  land  involved  in  this 
case  was  a  part  of  the  property  of  the  late 
Joseph  H.  Foster.  After  his  death,  his  wid- 
ow, Mrs.  Charlotte  R.  Foster,  became  admin- 
istratrix of  his  estate,  and  on  20th  April, 
1887,  undertook  to  grant  a  right  of  way, 
over  the  lands  of  the  estate  of  the  Charles- 
ton, CiucinnatI  &  Chicago  Railroad  Company. 
That  company  entered  under  the  grant,  and 
appropriated  the  land  described  in  the  com- 
plaint to  its  use  as  a  part  of  its  right  of 
way.  The  defendant  Southern  Railway  Com- 
pany, having  acquired  the  Interest  of  the 
Charleston,  Cincinnati,  &  Chicago  Railroad 
Company,  now  holds  and  uses  the  property 
as  part  of  its  right  of  way.  The  plaintiffs, 
the  children  of  Joseph  H.  Foster,  allege  In 
their  complaint,  in  tliis  action  for  partition, 
62  S.E.-21 


that  the  railroad  company  acquired  under 
this  grant  from  Mrs.  Foster  a  one-third  in- 
terest In  the  land,  and  that  they  are  the  own- 
ers in  fee  of  the  remaining  two-thirds.  Mrs. 
Foster  by  her  answer  admits  all  allegations 
of  the  complaint,  except  that  the  railroad 
company  owns  one-third  interest  In  the  land 
under  the  grant  from  her,  and  joins  in  the 
prayer  of  the  complaint  The  Southern  Rail- 
way Company  sets  up  the  following  defense: 
First,  that  it  acquired  a  good  title  to  the 
land  for  Its  roadbed  and  right  of  way  by 
the  grant  of  Mrs.  Foster  In  1887;  second, 
that  the  plalntUts  brought  an  action  for  the 
recovery  of  the  identical  land  in  the  court  of 
common  pleas  for  Lancaster  county  in  1S!)9, 
against  the  South  Carolina  &  Georgia  £hc- 
tenslon  Railroad  Company,  the  lessee  and 
predecessor  In  title  of  the  Southern  Railway 
Company,  and,  after  issue  Joined  took  an 
order  of  discontinuance,  more  than  two  years 
before  the  commencement  of  their  present  ac- 
tion, and  therefore  Is  precluded  from  bring- 
ing this  action  against  the  Southern  Railway 
Company,  under  the  terms  of  subdivision  2 
of  section  98  of  Code  of  Civil  Procedure  of 
1902;  third,  that  In  a  proceeding  to  marshal 
assets  and  for  partition,  to  which  the  plain- 
tiffs were  parties,  all  the  lands  of  the  estate 
of  Joseph  H.  Foster,  including  the  fee  in  the 
land  now  in  dispute,  were  sold  and  duly 
conveyed  to  other  personis,  and  the  plaintiffs, 
therefore,  have  no  Interest  In  the  land.  On 
the  trial  of  the  issue  of  title  thus  made, 
after  all  the  evidence  was  In,  the  circuit 
Judge  refused  to  direct  a  verdict  for  defend- 
ant, and,  after  a  verdict  had  been  rendered 
for  plaintiffs,  refused  a  motion  for  a  new 
trial.  Error  Is  assigned  in  the  refusal  of 
these  motions,  in  the  charge  to  the  Jury,  and 
In  the  exclusion  of  testimony.  As  the  same 
points  are  made  in  several  different  forms, 
it  will  not  be  necessary  to  refer  in  detail  to 
the  30  exceptions  appearing  in  the  record. 

The  first  defense  may  be  at  once  eliminated 
from  the  case,  for  it  is  obvious  the  convey- 
ance of  Mrs.  Foster  could  -not  affect  the  In- 
terests of  the  plaintiffs  as  heirs  at  law  of 
their  fother,  Joseph  H.  Foster.  C.  &  W.  C. 
Ry.  Co.  V.  Reynolds,  60  8.  C.  481,  48  S.  B. 
476. 

Due  consideration  of  the  effect  on  this  ac- 
tion of  the  former  action  for  the  recovery  of 
the  land,  as  well  as  of  that  for  partition  .of 
the  lands  of  Joseph  H.  Foster,  requires  a 
statement,  of  the  relation  of  the  several  par- 
ties to  the  land  after  the  execution  of  the 
deed  of  Mrs.  Foster  purporting  to  convey  to 
the  railroad  company  a  right  of  way.  Mrs. 
Foster  did  not  undertake  to  convey  the  fee 
to  the  railroad  company,  but  only  an  ease- 
ment; end  therefore,  after  the  execution  of 
her  deed,  her  relation  to  the  land  remained 
that  of  tenant  In  common  with  her  children; 
her  Interest  having  Imposed  upon  it  the  ease- 
ment of  the  railroad  right  of  way,  coexten- 
sive with  her  one-third  Interest.  The  South 
Carolina  &  Georgia  Extension  Railroad  Com- 
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pany,  to  whose  rights  the  Southern  Railway 
Company  aucceeds,  held,  under  Mrs.  Foster's 
deed,  an  easement  In  the  land  occupied  as  a 
right  of  way  only  to  the  extent  of  the  one- 
third  interest  which  Mrs.  Foster  could  cou- 
Tey.  Such  being  the  relation  of  the  several 
parties  to  the  land,  the  children  of  Joseph 
H.  Foster  brought  their  action  against  the 
South  Carolina  &  Georgia  Extension  Rail- 
road Company  to  recover  possession  of  the 
entire  land  held  by  It  as  a  right  of  way  un- 
der the  deed  made  by  Mrs.  Foster.  The 
evidence  shows  that  action  was  discontinued 
more  than  two  years  before  the  commence- 
ment of  this  present  action.  The  defendant 
Insists  the  delay  for  more  than  two  years  was 
fatal  to  this  action,  and  the  circuit  court 
should  have  so  Instructed  the  Jury.  The  Code 
of  ClvU  Procedure  of  1902,  {  98,  subd.  2, 
provides:  "The  plaintiff  In  all  actions  for 
recovery  of  real  property  or  the  recovery  of 
the  possession  thereof.  Is  hereby  limited  to 
two  actions  for  the  same,  and  no  more:  Pro- 
vided, that  the  costs  of  the  first  action  be 
flnct  paid,  and  the  second  action  he  brought 
within  two  years  from  the  rendition  of  the 
verdict  or  Judgment  In  the  first  action,  or 
from  the  granting  of  a  nonsuit  or  discontinu- 
ance therein."  This  statute  does  not  apply, 
for  the  former  action  was  for  the  recovery 
of  real  estate,  while  this  Is  not,  but,  on  the 
contrary,  is  an  action  for  partition.  On  this 
point  the  case  of  EHmore  v.  Davis,  49  S.~C. 
1,  26  S.  E.  898,  is  conclusive. 

We  consider  next,  under  the  third  defense, 
whether  the  evidence  showed  conclusively 
that  the  land  in  dispute  was  sold  in  the 
proceeding  Instituted  by  Mrs.  Foster  against 
her  children,  the  plaintiffs  in  this  action,  for 
the  settlement  of  Joseph  H.  Foster's  estate. 
On  this  issue,  all  evidence  tending  to  estab- 
lish the  sale  of  this  land  must  be  excluded, 
except  that  admitted  to  be  true  or  offered  by 
the  plaintl/Is,  or  appearing  In  Judicial  pro- 
ceedings to  which  the  plaintiffs  were  parties. 
In  the  first  place,  it  is  to  be  observed,  the 
answer  and  supplemental  complaints  filed 
for  the  settlement  of  the  estate,  taken  to- 
gether, show  on  their  face  an  Intention  to 
dispose  of  all  lands  and  settle  the  entire  es- 
tate. One  of  the  tracts  of  land  mentioned 
and  described  in  the  complaint  was  the 
"Jones  Tract,"  and  the  evidence  for  the  plain- 
tiff shows  the  land  in  dispute  to  be  a  part 
of  the  land  known  as  the  "Jones  Tract" 
There  Is  no  exception  or  exclusion  in  the 
complaint  of  the  land  occupied  as  a  right 
of  way  from  the  general  designation  and  de- 
scription of  the  Jones  tract  On  the  contrary, 
the  allegation  is  that  the  plaintiffs  and  de- 
fendants own  no  other  lands  in  common  in 
this  state,  except  those  described  in  the  com- 
plaint. There  cannot  be  the  least  doubt 
that  the  action  contemplated  a  sale  of  all 
the  interests  of  the  parties  as  heirs  of  Jo- 
seph H.  Foster  in  the  Jones  tract,  as  well  as 
all  other  lands  of  the  estate  of  Joseph  H. 


Foster.  Under  orders  of  sale  made  by  the 
court  In  that  cause,  the  clerk  of  the  court 
sold  the  Jones  tract  In  these  parcels:  25 
acres,  more  or  less,  to  Mrs.  Charlotte  R.  Fos- 
ter, one-tenth  acre  to  W.  J.  Cunningham,  and 
3  acres  to  Dr.  R.  0.  McManus.  In  the  deed 
to  Mrs.  Foster  the  land  conveyed  is  described 
as  "bounded  on  the  north  by  Charleston,  Cin- 
cinnati &  Chicago  Railroad";  and  in  the 
separate  deed  to  McManus  and  Cunningham 
the  parcel  conveyed  to  each  of  them  is  de- 
scrilsed  as  "bounded  on  the  south  by  the 
Charleston,  Cincinnati  &  Chicago  Railroad." 
The  other  boundaries  in  all  three  of  the 
deeds  are  streets  or  the  lands  or  lots  of 
other  persons. 

As  already  observed,  the  parties  to  the  ac- 
tion, as  heirs  of  Joseph  H.  Foster,  owned 
the  entire  fee  in  the  land  occupied  by  the 
Charleston,  Cincinnati  &  Chicago  Railroad 
Company  as  a  right  of  way,  and  as  to  the 
children,  defendants  in  that  cause,  the  rail- 
road company  did  not  have  even  an  ease- 
ment in  the  land.  If  It  had  been  the  inten- 
tion to  reserve  the  land  occupied  by  the  rail- 
road, the  boundary  should,  and  doubtless 
would,  have  been  given  as  the  land  so  oc- 
cupied. When  it  was  in  fact  given  as  tbe 
railroad  itself,  the  conveyance  covered  all 
the  land,  including  that  occupied  as  a  right 
of  way,  to  the  center  of  the  railroad  track. 
The  precise  point  here  involved  was  decided 
in  Witter  v.  Harvey,  1  McCord,  67,  10  Am. 
Dec.  650,  and  Wright  v.  Wllloughby,  79  S.  C. 
438,  60  B.  E.  971.  The  numerous  authori- 
ties in  other  Jurisdictions  to  the  same  effect 
will  be  found  collated  in  9  Cyc.  90^ 

The  opinions  of  witnesses  as  to  whether 
the  conveyances  made  under  the  order  of  ttte 
court  embraced 'the  land  in  dli^ute  could  not 
affect  the  queetlon,  and  the  circuit  Judge 
properly  excluded  them  when  objection  was 
made.  The  words  used  in  the  deeds  made  by 
the  clerk  of  the  court,  giving  the  boundaries 
of  the  lands  conveyed,  were  free  from  any 
latent  ambiguity;  and  tbe  circuit  Judge 
should  have  construed  and  interpreted  the 
deeds,  and  should  have  held  and  Instructed 
the  Jury  that  the  entire  Interest  of  the  plain- 
tiffs In  the  lands  in  dispute  had  passed  by 
these  deeds  to  other  parties,  and  hence  tbe 
plaintiffs  had  no  right  of  action. 

The  Judgment  of  this  court  Is  that  tbe 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court  for  a 
new  trial. 


STRICKLAND  v.  JONES. 
(Supreme  Court  of  Georgia.     Aug.  19,   1908.) 

1.  FaAUDULENT     CONVETANCES    —    HCSBAND 

AND  Wife— BUBDEN  of  Pboof. 

It  was  not  error  to  charge:  "Whenever  a 
transaction  is  t>etween  husband  and  wife,  and 
creditors  attack  it,  then  the  law  throws  the  onus 
— that  is  the  burden  of  proof — on  the  wife,  when 
she  claims  the  property  purchased  or  received 
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from  her  hnkband,  to  make  a  fair  showing  of  the 
whole  transacticm." 

[Eld.  Note.— For  caies  in  point,  see  Cent  Dig. 
TOl.  24,  Fraadolent  Conveyances,  |  802.] 

2.  Saks— Action  to  Yacats— Inbtbuctionb. 

nie  charge  of  the  court  upon  the  question 
as  to  th«  existence  of  fraud  in  the  conveyance 
by  the  husband  to  the  wife  of  the  lands  upon 
whidi  the  plaintiffs'  attachment  against  the  bus- 
band  was  subsequently  levied,  when  fairly  con- 
sidered as  a  whole,  did  not  put  the  burden  upon 
the  wife,  as  the  claimant,  of  showing  that  ner 
hosband,  the  defendant  in  the  execution,  liad  no 
fraudulent  intent  in  conveying  the  property  in 
question  to  her ;  nor  was  it  justly  subject  to  ex- 
ception  upon  the  ground  that  it  failed  to  in- 
struct the  juiy  that  fraud  by  the  husband  in  this 
transaction  with  his  wife,  unknown  to  her,  and 
which  she  had  no  reasonable  ground  to  suspect, 
would  not  be  sufficient  to  invalidate  the  deed 
which  he  made  to  her. 

3.  Sahe— Claims  Babbbd  bt  LiinTATions. 

It  was  not  error  to  instruct  the  jury  that, 
in  passing  upon  the  question  whether  there  was 
fraud  in  the  transaction  between  the  husband 
and  the  wife,  the  question  whether  the  debt,  in 
payment  of  which  toe  wife  claimed  that  the  hus- 
band conveyed  the  property  in  controversy  to 
her,  was  barred  by  the  statute  of  limitations 
was  a  circumstance  which  they  might  consider. 

4.  ATTAOHiiKnT  —  Lkvt  — Claim  —  Title  or 
TmBD  Person. 

A  clainuint  cannot  rely  upon  title  acquired 
from  a  third  person  after  the  levy  of  the  ex- 
ecation  and  the  filing  of  the  claim. 

5k  Frattoxtleitt  Convbyancm— Trial  —  Ver- 
dict—Vacation. 

ESven  if  a  claimant,  who  admits  possession 
in  the  defendant  in  fi.  fa.  at  the  time  of  the  levy, 
and  assumes  the  burden  of  proof,  upon  showing 
some  interest  in  the  property,  can  set  up  that 
the  defendant  in  fi.  fa.  had,  before  the  levy,  con- 
veyed the  property  to  a  third  person  to  secure  a 
dwt,  taking  bond  for  reconveyance  on  payment, 
and  that  the  defendant  has  not  been  revested 
with  the  title,  yet  when  the  only  interest  which 
such  a  claimant  sought  to  assert  was  by  virtue 
of  a  deed  from  the  defendant  in  fi.  fa.,  and  this 
was  attacked  on  the  ground  that  it  was  a  fraud- 
ulent conveyance  and  void  against  creditors,  aft- 
er verdict  finding  the  property  subject  to  the 
levy,  the  verdict  will  not  be  set  aside  on  a  gen- 
eral ground  of  a  motion  for  a  new  trial,  alleg- 
ing that  the  verdict  was  contrary  to  the  evi- 
dence. 

&  Attachment- Claim— Rights  of  Claim- 
ant. 

Where  an  attachment,  sued  out  under  the 
fraudulent  debtor's  act,  is  levied  upon  land  as 
the  property  of  the  defendant  in  execution,  and 
such  property  is  claimed  by  another  person,  the 
question  whether  the  right  of  the  attaching  cred- 
itor to  sue  out  the  attachment  had  become  baiv 
red  by  the  statute  of  limitations  at  the  time  he 
proceeded  to  do  so  is  not  one  which  can  be  raised 
by  the  claimant  upon  the  trial  of  the  claim  case. 
1%is  is  true  although  it  appears  from  the  evi- 
dence that  the  claimant  relies  for  title  upon  a 
deed  from  the  defendant  in  the  attachment  pro- 
ceeding, which  was  alleged  in  the  attachment 
affidavit  to  have  been  executed  for  the  purpose 
of  defeating  and  defrauding  the  attaching  cred- 
itor. 
7.  Sams— Evidence. 

The  evidence  was  sufficient  to  authorize  the 
jnry  to  find  the  property  subject,  and  there  was 
no  error  in  overruling  the  motion  for  a  new 
trial. 
{Syllabus  by  the  Cout) 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  H.  W,  Freeman,  Judge.  • 
Action  by  W.  T.  Jones,  as  survivor  of  Jetb- 


ro  Jones  &  Son,  against  T.  J.  Strickland,  In 
which  F.  B.  Strickland,  wife  of  T.  J.  Strick- 
land, filed  claim  to  certain  attached  real  es- 
tate. A  verdict  was  rendered  finding  the 
property  subject,  and  from  an  order  denying 
claimant's  motion  for  a  new  trial,  she  brings 
error,  and  plaintiff  filed  a  crosa-bill  of  excep- 
tions. Affirmed  on  main  bill  and  cross-biU 
dismissed. 

W.  F.  Brown  and  W.  C.  Hodnett,  for  plain- 
tiff in  error.  B,  D.  Jackson  and  S.  Holder- 
ness,  for  defendant  In  error. 

FISH,  O.  J.  Jetbro  Jones  &  Son  sued  out 
an  attachment  against  T.  J.  Strickland  as  a 
fraudulent  debtor,  alleging  in  the  petition, 
verified  by  a  monber  of  the  firm  on  Novem- 
ber SO,  1S08,  that  the  defendant  was  indebt- 
ed to  them  in  a  named  amount  upon  certain 
described  promissory  notes,  upon  which  suit 
was  then  pending  in  the  superior  court ;  that, 
for  the  purpose  of  defeating  and  defrauding 
them,  he  had  executed  a  deed  conveying  cer- 
tain land  to  bis  wife,  which  he  ha4  previ- 
ously agreed  to  convey  to  them  as  security 
for  such  Indebtedness;  that  he  bad  also  exe- 
cuted fraudulent  mortgages,  transfers,  and 
assignments  of  other  property  of  his,  and 
was  threatening  to  dispose  of  all  the  balance 
of  his  property,  all  for  the  purpose  of  defeat- 
ing and  defrauding  the  plain tifTs.  The  at- 
tachment was  issued  December  1,  1898 ;  and 
on  December  3,  1898,  it  was  levied  upon  sev- 
eral tracts  of  land  as  the  property  of  the 
defendant,  to  which  Mrs.  F.  E.  Strickland, 
his  wife,  interposed  a  claim.  Plaintiffs  filed 
a  declaration  in  attachment  in  the  superior 
court  While  the  common-law  and  attadi- 
ment  suits  were  pending,  the  defendant  died, 
and  the  administrator  upon  his  estate  was 
made  a  party  defendant  in  his  stead.  By  an 
order  of  court  the  attachment  case  and  the 
common-law  action  were  consolidated  and 
tried  together,  and  upon  the  trial  a  judgment 
was  rendered  In  favor  of  the  plaintiffs  for 
the  amoimt  found  to  be  due  them  by  an  audi- 
tor, to  whom  the  suit  upon  the  notes  had  beeu 
referred.  Subsequently  the  claim  case  came 
on  for  trial,  and  upon  such  trial  the  claim- 
ant admitted  that,  at  the  time  of  the  levy 
of  the  attachment,  the  defendant  was  in  pos- 
session of  the  property  levied  upon,  and  as- 
sumed the  burden  of  proof.  The  jury  re- 
turned a  verdict  finding  the  property  sub- 
ject, whereupon  claimant  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  she 
excepted. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  was  that  the  court  erred  In  char- 
ging: "Whenever  a  transaction  Is  between 
husband  and  wife,  and  creditors  attack  it, 
then  the  law  throws  the  onus — that  is,  the 
burden  of  proof — on  the  wife,  when  she 
claims  the  property  purchased  or  received 
from  her  husband,  to  make  a  fair  showing  of 
the  whole  transaction."  There  is  no  special 
assignment  of  error  iwlntlng  out  wherein 
this  charge  Is  claimed  to  be  erroneous.    The 
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charge  Is  In  accordance  wifh  what  this  court, 
in  Richardson  y.  Subers,  82  Ga.  427,  9  8.  E. 
172,  declared  to  be  the  law,  and  with  sec- 
^.lon  2492  of  the  Civil  Code  of  1895,  wherein 
It  Is  declared  that  "when  a  transaction  be- 
tween husband  and  wife  is  attacked  for  fraud 
by  creditors  of  either,  the  onus  Is  on  the  hus- 
band and  wife  to  show  that  the  transaction 
was  fair."  It  is  therefore  clear  that  there 
is  no  merit  In  this  ground  of  the  motion. 

2.  The  court  charged  the  Jury  that,  if  the 
claimant  had  shown  by  evidence  "that  she 
bought  this  property  from  her  husband  in 
good  faith,  free  from  fraud,  for  the  purpose 
of  settling  a  debt  which  her  husband  owed 
her,  and  you  find  she  has  brought  evidence 
before  you  that  he  did  owe  her  at  the  time 
the  deed  Is  alleged  to  have  been  dated,  the 
8th  of  March,  1894,  a  valid,  subsisting,  out- 
standing debt.  If  the  husband  conveyed  prop- 
erty to  her  In  settlement  of  such  debt  as  that, 
and  upon  further  consideration  that  she 
should  assume  and  pay  <^  a  debt  he  owed 
Richardson,  which  was  secured  by  a  deed  on 
the  land  made  by  her  husband,  and  there 
was  no  fraud  in  the  transaction,  why  then 
I  charge  you  she  would  have  made  out  such 
a  case  as  would  entitle  her  to  a  verdict  find- 
ing the  Issue  in  her  favor,  unless  the  plain- 
tiffs »  »  »  have  shown  you  some  legal 
reason  why  she  should  not  have  such  a  ver- 
dict." This  charge  Is  complained  of  in  the 
motion,  the  assignments  of  error  thereon  be- 
ing tHat  it  put  the  burden  upon  claimant  of 
showing  "that  the  defendant,  T.  J.  Strick- 
land, had  no  fraudulent  intent  In  making  the 
deed  referred  to,"  and  implied  "that  If  the 
claimant  did  not  show"  this,  "the  property 
levied  on  would  be  subject,"  and  "because  It 
does  not  instruct  the  Jury  that,  if  defendant 

*  *  *  In  the  execution  of  said  deed  to  her 
had  a  fraudulent  intent,  unknown  to  her,  or 
that  she  had  no  ground  for  reasonable  sus- 
picion, the  property  levied  on  would  not  be 
subject"  From  the  brief  of  counsel  for  plain- 
tiff in  error  it  appears  that  the  first  assign- 
ment of  error  was  Intended  to  be  based  upon 
the  use  by  the  Judge  of  the  expression  "free 
from  fraud,"  and  the  language  "and  there 
was  no  fraud  In  the  transaction."  We  do  not 
think   that   the    language   "If  the  claimant 

•  •  *  has  shown  •  •  •  that  she  bought 
this  property  from  her  husband  In  good  faith, 
free  from  fraud,  for  the  purpose  of  settling 
a  debt  which  her  husband  owed  her,"  is  fair- 
ly susceptible  of  the  construction  placed  up- 
on it  by  counsel  for  plaintiff  In  error;  that 
is,  that  the  charge  put  the  burden  on  the 
claimant  of  showing  that  the  husband  had  no 
fraudulent  Intent  in  making  the  deed.  The 
more  natural  construction  of  this  language 
is  that  the  wife  must  have  bought  this  prop- 
erty In  good  faith,  and  have  been  herself  free 
from  fraud  In  buying  it  The  other  expres- 
sion "and  there  was  no  fraud  In  the  trans- 
action" is  broad  enough  to  include  fraud  in 
the  transaction  on  the  part  of  the  husband, 
unknown  to  the  wife,  as  well  as  fraud  by 


both  husband  and  wife;  but.  In  view  of  the 
other  instructions  by  the  court  upon  the  same 
subject,  which  followed  in  unbroken  connec- 
tion with  the  Instruction  here  excepted  to, 
we  feel  sure  that  the  Jury  could  not  have  so 
understood  it  The  Instructions  which  im- 
mediately followed  those  here  excepted,  to 
were  such  as  to  make  it  perfectly  clear'  to 
the  Jury  that  fraud  in  the  transaction  on  the 
part  of  the  husband  alone,  unknown  to  and 
unsuspected  by  the  wife,  would  not  be  suf- 
ficient to  invalidate  the  deed  which  he  made 
to  her.  This  comment  upon  the  charge  also 
disposes  of  the  second  assignment  of  error. 

3.  One  ground  of  the  motion  complains  gen- 
erally that  the  court  instructed  the  Jury 
that.  In  passing  upon  the  question  whether  or 
not  there  was  any  fraud  in  the  transaction, 
the  question  whether  the  debt,  which  Mrs. 
Strickland  claimed  her  husband  owed  her, 
was  barred  by  the  statute  of  limitations 
Was  a  circumstance  which  they  might  con- 
sider. It  appeared  from  the  claimant's  own 
testimony  that  the  debts  which  she  claimed 
her  husband  owed  her,  and  in  payment  of 
which  he  conveyed  to  her  the  lands  in  ques- 
tion, had  been  created  by  her  having  loaned 
him  money  at  various  times,  without  taking 
any  written  evidence  of  Indebtedness  thus 
created,  and  that  at  the  time  he  made  her  the 
deed,  the  whole  of  this  Indebtedness  had 
long  been  barred  by  the  statute  of  limita- 
tions, some  of  it  having  then  been  in  exist- 
ence for  about  a  quarter  of  a  century.  Cer- 
tainly the  Jury  could  consider  this  circum- 
stance in  passing  upon  the  question  of  the 
bona  fides  of  the  claimant  in  this  transac- 
tion with  her  husband,  as  It  is  well  settled, 
both  by  the  provisions  of  the  Civil  Code 
and  numerous  decisions  of  this  court,  that, 
fraud  being  subtle  in  its  nature,  slight  cir- 
cumstances tending  *  to  show  its  existence 
may  be  considered  In  determining  whether  it 
was  or  was  not  present  in  a  given  transac- 
tion.   Comer  v.  Allen,  72  Ga.  1  (4), 

4.  It  was  alleged  in  the  motion  that  the 
court  erred  In  failing  to  Instruct  tl>e  Jury 
that  the  claimant  contended  that  the  lands 
levied  on  had  been  conveyed  by  the  defend- 
ant to  one  Richardson,  by  a  deed  executed 
December  31,  1890,  to  secure  a  debt  of  $085, 
and  that  Richardson  executed  a  bond  condi- 
tioned to  reconvey  the  property  to  the  de- 
fendant, or  bis  assigns,  upon  the  payment  of 
this  debt,  and  that,  at  the  time  defendant 
executed  the  deed  of  March  8,  1894,  to  claim- 
ant, he  also  transferred  to  her,  for  a  valu- 
able consideration,  this  bond  for  title,  and 
that  on  November  9,  1900,  Richardson,  after 
she  had  paid  the  debt,  to  secure  which  de- 
fendant had  conveyed  the  lands  to  him,  ex- 
ecuted and  delivered  to  her  a  deed  to  the 
premises  levied  upon.  While  the  court  did 
not  charge  this  contention  of  the  claimant  as 
it  is  here  stated,  he  presented  her  conten- 
tion that  she  acquired  title  to  the  property 
by  reason  of  Its  having  been  conveyed  to  her 
by  her  husband  in  settlement  of  a  debt  which 
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he  owed  ber,  and  upon  the  further  consid- 
eration of  her  assuming  and  paying  the 
debt  -which  he  owed  lilchardson,  more  favor- 
ablr  to  her  than  if  he  bad  done  so.  His 
charge  In  this  respect  was  broad  enough 
for  the  Jury  to  understand  that,  if  they 
should  find  that  the  deed  from  the  husband 
to  the  wife  was  really  executed  for  tbe  nur- 
pose  of  paying  a  debt  which  he  owed  i/er, 
and  upon  the  further  consideration  that  she 
should  assume  and  pay  tbe  debt  which  he 
owed  Richardson,  and  with  no  Intent  on  his 
part,  known  to  ber,  to  hinder,  delay,  or  de- 
fraud the  plaintiffs,  the  property  should  be 
found  not  subject  to  plaintiffs'  execution 
whether  she  had  actually  paid  the  Richard- 
son debt  and  received  a  conveyance  from  him 
or  not  Tbe  attachment  was  levied  Decem- 
ber 3,  1898,  and  the  claim  Interposed  March 
15,  1899.  The  deed  from  Richardson  to  the 
claimant  was  dated  November  30,  1900.  So 
the  claimant  could  not  rely  upon  title  ac- 
gtiired  from  Richardson,  as  she  obtained  this 
title  after  the  levy  of  the  attachment,  and 
after  she  had  filed  her  claim  to  the  prop- 
erty levied  on.  Mclntyre  v.  Ferst,  101  Ga. 
682,  28  S.  E.  989;  Oatts  v.  Wllklns,  110 
Ga.  319,  36  S.  E.  345.  She  could  only  rely 
upon  the  title  which  she  claimed  to  have 
acquired  from  her  husband  prior  to  tbe  levy 
and  tbe  filing  of  her  claim,  and  tbe  charge 
of  tlie  court  gave  her  the  full  benefit  of  her 
contention  in  this  respect. 

5.  It  was  also  alleged  In  the  motion  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence,  because,  at  the  time  of  the  levy  of 
the  attachment,  the  defendant  "had  no  levi- 
able interest  in  the  property  levied  upon, 
for  the  reason  that  *  *  *  be  had  pre- 
viously *  •  •  conveyed  said  property, 
•  •  *  by  deed  lawfully  executed,  to  Al- 
bert li.  Richardson  to  secure  a  loan  of  $685.- 
eo,"  and  at  tbe  time  of  tbe  levy  this  debt 
had  not  been  paid,  nor  the  property  recon- 
veyed  by  Richardson  to  the  defendant,  nor 
bad  plaintiffs  offered  to  pay  the  debt  in  order 
to  have  the  property  reconveyed  to  the  de- 
fendant, so  as  to  have  it  levied  upon.  Tbe 
members  of  the  court  are  not  In  entire  agree- 
ment as  to  whether  a  claimant,  who  admits 
a  prima  facie  title  in  the  defendant,  so  as 
to  make  out  a  prima  facie  case  for  tbe  plain- 
tiffs in  fl.  fa.,  can  set  up  that  the  defendant 
In  execution  had  conveyed  the  property  to  a 
third  person  as  security  for  a  debt,  had  taken 
bond  for  reconveyance  upon  payment,  and  the 
title  had  not  been  reconveyed  to  tbe  defend- 
ant, and  therefore  the  defendant  did  not 
have  a  leviable  interest  In  tbe  property ;  such 
contention  being  for  the  purpose  of  having 
the  property  found  not  subject  under  tbe 
claim.  Some  of  the  members  of  the  court 
are  of  tbe  opinion  that,  after  tbe  claimant 
admitted  that  the  defendant  in  fl.  fa.  was 
in  possession  at  the  time  of  the  levy,  and 
assumed  the  burden  of  proof,  she  could  not 
set  up  an  outstanding  title  in  a  third  person 
and  tbereuiwn  secure  a  Judgment  sustaining 


her  claim  and  finding  tbe  property  not  sub- 
ject. Other  members  of  tbe  court  are  of  the 
opinion  that,  if  tbe  claimant  showed  a  deed 
to  her  from  the  defendant  in  fl.  fa.,  which 
would  convey  to  her  all  his  Interest  in  the  ^ 
property,  she  could  set  up  the  existence  of  ' 
the  security  deed  previously  made  by  him,  . 
and  that  the  defendant  in  execution  had  no 
leviable  interest  for  the  purpose  of  prevent- 
ing the  property  from  being  subject  to  the 
levy.  All  of  the  members  of  the  court  con- 
cur In  the  view  that  a  title,  acquired  by  tfie 
claimant  after  the  interposition  of  the  claim, 
could  not  be  set  up  in  the  claim  case,  as  has 
been  already  stated,  and  that  the  claimant 
occupied  no  better  position  by  reason  of  any 
conveyance  taken  by  her  from  the  holder  of 
the  security  deed  while  the  claim  was  pend- 
ing. All  also  concur  in  the  view  that,  even 
if,  upon  showing  an  Interest  in  the  property, 
tbe  claimant  could  set  up  the  outstanding 
security  deed,  for  tbe  purpose  of  showing 
that  the  defendant  In  fl.  fa.  had  no  leviable 
interest,  nevertheless,  where  the  only  In- 
terest sought  to  be  proved  by  the  claimant, 
acquired  before  the  Interposition  of  tbe  claim, 
was  under  a  deed  from  the  defendant  in  ex- 
ecution, and  this  was  attacked  as  being 
fraudulent  and  void  as  against  the  plaintiffs 
In  fl.  fa.,  and  the  finding  of  the  Jury  involved 
a  determination  of  this  Issue  against  the 
claimant,  thus  In  effect  finding  that,  as  be- 
tween tbe  parties  to  the  litigation,  the  deed 
to  the  claimant  was  void  and  she  had  no  in- 
terest in  the  land,  the  verdict  will  not  be 
set  aside,  or  a  new  trial  granted,  on  the 
ground  that  it  was  not  supported  by  the 
evidence,  because  the  defendant  in  execution 
had  no  leviable  interest.  To  do  this  would 
be  to  hold  that  tbe  deed  which  the  Jury  have 
found  void  was  not  so,  and  the  claimant  had 
an  interest,  in  spite  of  the  verdict,  which 
found  in  effect  that  she  bad  none,  which 
finding  was  supported  by  sufficient  evidence. 
,6.  In  the  last  ground  of  the  motion  it  Is 
contended  that  the  evidence  showed  that 
plaintiffs'  right,  if  any  they  bad,  to  sue  out 
the  attachment  under  the  fraudulent  debtor's 
act  was  barred  at  the  time  they  proceeded 
to  do  so,  on  November  30,  1898,  as  more  than 
four  years  had  then  elapsed  from  tbe  com 
mission  of  the  alleged  fraudulent  act  by  the 
defendant,  viz.,-  the  execution  of  tbe  deed  to 
his  wife  to  the  lands  in  controversy,  on  March 
8,  1894,  which  deed  was  recorded  March  9, 
1894.  In  our  opinion  the  claimant  could  not 
make  this  contention.  The  plea  of  the  stat- 
4ite  of  limitations  was  not  one  which  was 
available  to  her.  If  the  statute  was  in- 
volved in  the  attachment  case,  the  right  to 
plead  it  was  a  personal  privilege  of  the  de- 
fendant, which  he,  or  his  legal  representa- 
tive In  case  of  his  death,  might  exercise  or 
waive,  but  of  which  a  third  party  could  not 
take  advantage.  If  the  right  of  the  plain- 
tiffs, If  such  they  had,  to  sue  out  the  attach- 
ment had  become  barred  when  they  under- 
took to  exercise  it,  this  fact  did  not  render 
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the  attachment  void,  bat  only  voidable  at 
the  Instance  of  the.  party  against  whom  the 
attachment  was  Issued.  While  the  affida- 
vit npon  which  the  attachment  was  based 
alleged  that  the  defendant  had  fraudulently 
conveyed  certain  land  to  his  wife,  which  ap- 
pears from  the  evidence  is  the  land  upon 
which  the  attachment  was  levied,  and  which 
was  claimed  by  her,  this  did  not  give  her 
the  right  to  rely  upon  the  statute  of  limi- 
tjLtlons  in  aid  of  her  claim;  for  the  attach- 
ment was  not  issued  against  her  or  her 
property,  was  but  a  proceeding  against  her 
husband,  who  alone  Iiad  the  right  to  plead  the 
statute. 

7.  Under  the  evidence  the  jury  were  au- 
thorized to  find  the  property  subject,  and 
there  was  no  error  In  refusing  to  grant  a 
new  trial.  Judgment  affirmed  on  the  main 
bill  of  esceptlons;  cross-bill  dismissed.  All 
the  Justices  concur. 


HARROLD  et  al.  v.  SEABOARD  AIR  LINE 

RY.  et  al. 

(Supreme  Court  of  Georgia.    Aug.  18, 1908.) 

Rahaoads  —  Real  Estate  —  FoarEiTirBB  — 

Dkkd— Habkrdttii  Clause. 

Uriah  B.  Harrold,  the  heirs  at  law  of 
Thomas  Harrold,  and  the  administratrix  of  one 
Johnson,  brought  their  equitable  petition  to  re- 
cover from  the  defendants  certain  land  which 
had  been  conveyed  by  Uriah  B.  Harrold,  Thom- 
as Harrold,  and  H.  R.  Johnson  to  the  predeces- 
sors in  title  of  the  defendants.  The  deed  of 
conveyance  contains  the  following  stipulation : 
"To  have  said  several  lots  nnder  the  same  tenor 
as  if  the  same  had  been  regularly  condemned  for 
right  of  way,  depot,  yards,  side  tracks,  and  oth- 
er railroad  purposes."  The  petition  alleges  that 
only  a  portion  of  said  land  is  occupied  by  the 
railroad  company  for  railroad  purposes,  having 
its  track  and  certain  railroad  buildings  thereon, 
and  that  the  other  and  remaining  portion  of  said 
land  is  occupied  by  permission  of  the  defend- 
ant by  private  parties  who  have  erected  "monu- 
mental works  and  woodshed  thereon."  The  pe- 
tition also  seeks  a  recovery  of  mesne  profits 
against  the  defendant  railroad  company  and  one 
Clark ;  the  latter  being  one  of  the  private  par- 
ties referred  to  who  is  in  possession  of  a  portion 
of  the  land  conveyed  by  said  deed.    Held: 

(1)  The  petition  does  not  state  a  good  cause 
of  action  for  recovery  of  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  f  215.] 

2.   ElTECTMENT— PSrriTION. 

Said  petition  does  not  state  a  case  as 
against  the  individual  defendant,  especially  as  It 
does  not  show  what  portion  of  the  land  is  oc- 
cupied for  private  purposes  by  permission  of  the 
company,  nor  for  how  long  a  time  such  portion 
of  the  land  has  been  so  occupied. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  by  W.  B.  Harrold  and  others  against 
the  SealKtard  Air  Line  Railway  and  another 
to  recover  certain  real  estate.  From  a  Judg- 
ment for  defendants  on  sustaining  a  demurrer 
to  the  petition,  plaintiffs  bring  error.  Af- 
firmed. 

Uriah  B.  Harrold,  Mrs.  Mary  E.  Boone, 
Louisa  E.  Davenport,  Mariah  Barrold,  and 


Mrs.  Josephine  Johnson,  administratrix  of  H. 
R.  Johnson,  deceased,  brought  an  action 
against  the  Seaboard  Air  Line  Railway  and 
C.  J.  Clark  to  recover  certain  real  estate  in 
the  city  of  Americns,  alleging  the  following 
facts:  On  October  27,  1886,  H.  R.  Johnson, 
lately  deceased,  Uriah  B.  Harrold,  and  Thom- 
as Harrold,  lately  deceased,  conveyed  to  the 
Amerlcus,  Preston  &  Ltmipkin  Railroad  Com- 
pany certain  real  estate  in  the  city  of  Amerl- 
cus, "said  property  having  been  deeded  to 
said  railway  company  for  railroad  purx>08es 
only,  the  fee  being  reserved  in  and  now  is  in 
said  grantors  and  their  legal  representatives 
according  to  the  tenor  of  the  deed."  The  de- 
fendant railway  company  Is  the  successor  of 
the  Amerlcus,  Preston  &  Lumpkin  Railroad 
Company.  The  deed  is  attached  to  the  peti- 
tion, and  the  material  parts  of  it  are  as  fol- 
lows: "We  [the  above-named  grantors]  do 
hereby  sell  and  convey  unto  the  Americns, 
Preston  &  Lumpkin  Railroad  Company  and 
its  successors,  for  right  of  way,  yards,  depots, 
side  tracks,  and  other  railroad  purposes  the 
following  described  real  estate,"  and  then  fol- 
lows a  description  of  the  property,  after 
which  is  the  following:  "To  have  said  sev- 
eral lots  under  the  same  tenor  as  if  the  same 
had  been  regularly  condemned  for  right  of 
way,  depot,  yards,  side  tracks,  and  other  rail- 
road purposes."  The  defendant  railway  com- 
pany has  never  used  the  land  for  railroad 
purposes,  "except  a  small  portion  thereof,  on 
which  the  track  of  said  defendant  is  located, 
and  also  the  passenger  station  house  and  the 
agent's  office."  On  another  part  of  the  land 
C.  J.  Clark  "has,  within  the  last  seven  years, 
without  authority  of  plaintUfs,  but  nnder  the 
direction  and  permission  of  said  Seaixiard 
Air  Line  Railway,  erected  a  building  to  t>e  oc- 
cupied as  a  monumental  workshop  and  store- 
house, and  also  a  woodyard  for  the  sale  of 
Wood,  all  for  his  own  private  gain,  without 
accounting  to  plaintiffs  in  any  wise  what- 
ever." The  prayer  is  that  it  be  decreed  that 
whatever  rights  the  defendant  railway  com- 
pany may  have  had  to  the  property  wrongful- 
ly occupied  be  forfeited,  and  that  the  title 
to  said  tracts  be  decreed  to  be  in  petitioners, 
free  from  all  incumbrances;  that  possession 
be  delivered  to  petitioners;  that  they  have 
Judgment  against  txith  the  defendants  for 
mesne  profits  for  four  years  at  $00  per  month : 
and  that  process  issue.  The  defendants  de- 
murred to  the  petition,  on  the  grounds  that 
there  was  no  cause  of  action,  and  that  the 
plaintifTS  were  barred  by  the  statute  of  lim- 
itation. The  demurrer  was  sustained,  and 
the  plaintiffs  excepted.  Since  the  date  of  the 
certificate  to  the  bill  of  exceptions  Uriah  B. 
Harrold,  one  of  the  plaintiffs,  has  died,  and, 
on  motion  in  this  court,  his  heirs  were  made 
parties  plaintiff  in  his  stead. 

Shlpp  &  Sheppard,  for  plaintiffs  in  error. 
E.  A.  Hawkins,  for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  atxive). 
The  court  below  did  not  err  In  sustaining  the 
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donnrrer  to  tlie  petition  in  this  case.  The 
conyeyance  to  the  predecessor  In  title  of  the 
defendant  railroad  company  contained  the  fol- 
lowing stipulation:  "To  hare  said  several 
lots  under  the  same  tenor  as  If  the  same  had 
been  regnlarly  condemned  for  right  of  way, 
depot,  yards,  side  tracks,  and  other  railroad 
poiposes."  If  we  give  to  the  stipulation  In 
the  conveyance  the  constmction  given  to  it  by 
counsel  for  plaintiff  In  error — ^that  is,  that  the 
grantees  In  the  conveyance  took  only  an  ease- 
ment in  the  land  such  as  they  would  have  ac- 
quired by  condemnation  proceeding— the  con- 
elusion  that  we  have  reached  would  not  be 
affected  thereby.  The  exact  shape  of  the  lot 
of  land  described  In  the  deed  and  In  the  peti- 
tion is  not  set  forth  so  that  the  court  can 
determine  the  shape  of  the  entire  tract,  nor 
tbe  relative  position  of  the  several  lots  which 
constitute  tbe  tract;  and  there  is  no  map  or 
plat  contained  In  the  record  by  which  the 
shape  of  the  tract  could  be  determined  with 
any  degree  of  accuracy.  But  it  is  stated  In 
tbe  petition  that  the  defendant  company  oc- 
cupies "a  small  portion"  of  the  land  whereon 
"the  track  of  said  defendant  is  located,  and 
also  the  passenger  station  house  and  the 
agenf 8  office."  We  are  not  even  Informed  in 
the  petition  as  to  whether  that  "small  por- 
tion" of  tbe  land  Is  segregated  and  Inclosed 
so  as  to  cut  It  off  from  the  other  parts  of  the 
Umd  conv^ed  or  not.  The  mere  fact  that 
the  defendant  company  has  not  occupied  and 
put  Into  use  all  of  the  land  conveyed,  which 
Is  of  the  width  of  a  little  ovc^r  200  feet,  as 
nearly  as  we  can  ascertain  from  the  allega- 
tions in  the  petition,  would  not  operate  to 
work  a  forfeiture  of  the  lands  not  used. 

In  the  case  of  Moss  v.  Chappell,  126  Oa. 
106,  54  S.  E.  968,  11  L.  R.  A.  (N.  S.)  388,  it 
api)ears  that  the  deed  to  the  railroad  com- 
pany, conveying  the  land  in  controversy,  con- 
tained this  provision:  "Provided  that  should 
said  strips  of  land  cease  to  be  used  for  rail- 
road purposes.  It  shall  revert  to  the  gran- 
tors." And  it  was  held  that  tbe  words  creat- 
ed a  condition  subsequent,  a  breach  of  which 
would  woi^  a  forfeiture.  The  deed  under 
consideration  in  the  present  case  contains  no 
Bucb  stipulation  as  that  which  we  have  point- 
ed out  In  the  deed  under  construction  in  the 
Moss  Case.  In  the  case  of  Mayor,  etc.,  of 
Macon  v.  E.  Tenn.  Ya.  &  Oa.  Ry.  Co.,  82  Qa. 
501,  9  S.  B.  1127,  and  Oa.  Railroad  Co.  v. 
Macon,  86  Oa.  685,  18  S.  B.  21,  It  was  held 
that  If  the  railroad  companies,  which  were 
parties  to  those  cases,  "had  any  right  to  the 
lands  mentioned.  It  was  by  reason  of  accept- 
taig  tbe  grant  on  tbe  terms  fixed  by  tbe  city 
cooncU  of  Macon,  and  this  must  have  been 
with  tbe  limitation  that  the  estate  acquired 
was  to  exist  only  so  long  as  the  property  was 
used  for  the  purposes  specified,"  and  that 
"such  a  limitation  Is  distinguished  from  an 


ordinary  condition  subsequent,  inasmuch  as 
It  marks  tbe  limits  or  boundaries  beyond 
which  the  estate  conveyed  could  not  continue 
to  exist"  But  In  the  deed  which  we  have 
under  consideration  In  this  case  there  are  no 
w^rds  of  limitation  nor  words  importing  a 
condition  subsequent,  but  the  grantees  In  the 
deed  acquired  such  an  Interest  In  the  proper- 
ty, according  to  the  plaintiffs'  own  construc- 
tion of  the  deed,  as  would  have  been  acquir- 
ed by  It  under  condemnation  proceedings ;  and 
the  mere  failure  upon  tbe  part  of  the  railroad 
to  use  every  part  of  the  land  thus  acquired 
does  not  work  a  forfeiture,  and  the  plaintiff 
would  not  be  entitled  to  recover  against  tbe 
railroad  company  upon  the  grounds  that  It 
had  forfeited  its  right  and  title  to  the  lands 
conveyed. 

As  against  the  defendant  Clark,  the  plain- 
tiff did  not  show  a  good  cause  of  action,  as  tbe 
petition  does  not  show  what  portion  of  the 
land  was  In  tbe  possession  and  occupation  by 
Clark,  nor  that  he  had  been  In  such  occupa- 
tion for  any  length  of  time.  We  do  not  now 
pass  upon  the  question  as  to  whether  or  not. 
If  a  part  of  the  land  described  In  the  deed 
bad  been  segregated  and  actually  divided 
from  those  portions  used  and  occupied  by  the 
defendant  company  for  railroad  purposes, 
and  the  part  so  segregated  and  divided  off 
had  been  entirely  diverted  from  the  purposes 
In  contemplation  of  the  makers  of  the  deed, 
a  right  of  action  would  have  arisen  In  favor 
of  the  grantor  In  the  deed  or  his  privies  in 
estate  as  against  the  parties  occupying  the 
land  BO  segregated  from  that  used  for  rail- 
road purposes. 

In  addition  to  what  we  have  said  above  In 
upholding  the  Judgment  of  the  court,  sustain- 
ing the  demurrer  to  the  plaintiff's  petition.  It 
may  be  observed  that  tbe  petition  In  this  case 
is  brought  to  recover  the  entire  body  of  land 
conveyed.  Including  that  portion  which  Is  In 
actual  use  and  occupancy  by  the  railroad 
company  for  railroad  purposes;  for  It  ap- 
pears from  the  petition  that  tbe  track  of  the 
railroad  company  is  actually  laid  over  a  por- 
tion of  the  land.  Certainly  It  cannot  be  con- 
tended that  so  much  of  the  land  as  Is  actual- 
ly occupied  by  the  railroad  company  with  Its 
track  and  railroad  buildings  could  be  recover- 
ed on  the  ground  that  there  was  a  forfeiture 
of  that  portion  of  tbe  land  so  occupied  and 
used  by  the  defendant.  And  It  would  seem, 
even  If  they  had  a  right  to  recover  a  portion 
of  the  land  which  had  been  diverted  from  the 
purposes  and  uses  Intended  by  tbe  maker  of 
the  deed,  that  part  of  it  which  was  recovera- 
ble should  have  been  described  In  tbe  petition, 
so  that  It  would  be  capable  of  identification 
and  segregation  from  that  part  which  could 
not  be  recovered. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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TOWN  or  WYTHBVILLE  v.  JOHNSON'S 
EJX'R  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 
10,  1908.) 

1.  Taxation— Unatjthobized  Tax— Enjoih- 
ING  Enforcement. 

Equity  has  jurisdiction  to  enjoin  enforce- 
ment of  an  unauthorized  tax,  notwithstanding 
the  remedy  at  law  furnished  by  Code  1904,  i  571. 
{*'?i  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  SS  1238,  1239.] 

2.  Municipal  Corpobations  —  Coixatebal 
Inheritance  Tax— Power  to  Levy— Stat- 
utes. 

Under  Code  1904,  f  1043,  authorizing  a 
town  or  city  to  annually  levy  a  tax  on  the  adult 
male  persons  therein,  and  on  any  property  there- 
in, and  on  such  other  subject  as  may  at  that 
time  be  assessed  with  state  taxes  against  per- 
sonal therein,  and  under  the  charter  of  a  town 
providing  that  its  council  may  raise  taxes  annu- 
ally by  assessment  on  all  subjects  taxable  by  the 
state,  the  town  has  no  power  to  impose  a  col- 
lateral inheritance  tax ;  such  power  being  con- 
lerrable  on  it  only  by  express  grant 

Appeal  from  Circuit  Court,  Wythe  County. 

Suit  by  Johnson's  executor  and  otliers 
against  the  town  of  Wytheville.  From  an  ad- 
verse decree,  defendant  appeals.    Affirmed. 

B.  F.  Buchanan,  for  appellant  J.  J,  A. 
Powell,  for  appellees. 

WHITTLE,  J.    This  appeal  Is  from  a  de- 
cree of  the  circuit  court  of  Wythe  county, 
enjoining  the  treasurer  of  the  town  of  Wythe- 
ville from  levying  and  collecting  a  collateral 
.  Inheritance  tax  on  property  real  and  person- 
al, devised  and  bequeathed  to  the  appellee, 
Nannie  L.  Wadley,  by  the  will  of  her  de- 
ceased aunt  Emily  L.  Johnson. 
•  The  Jurisdiction  of  a  court  of  equity  to 
enjohi  the  enforcement  of  an  unauthorized 
tax  is  too  flrmly  established  In  this  Jurisdic- 
tion to  admit  of  serious  question.    Goddin  v. 
Crump.  8  Leigh,  120;   Bull  v.  Read,  13  Grat 
78;  Eyre  v.  Jacob,  14  Grat  422,  73  Am.  Dec. 
367;    Miller  v.  City  of  Lynchburg,  20  Grat 
330;    Johnson  v.  Drummond,  20  Grat  419; 
Lewellen  v.  Lockharts,  21  Grat  570;    City 
of  Richmond  v.  R.  &  D.  R.  Co.,  21  Grat  604; 
Redd  V.  Supervisors,  31  Grat  607;    School- 
field  V.  City  of  Lynchburg,  78  Va.  366.    There 
Is  no  merit,  therefore,  in  the  first  assignment 
of  error,  which  questions  the  Jurisdiction  of 
the  court  on  the  ground  that  section  671,  Code 
Va.  1904,  affords  a  complete  and  adequate 
remedy  at  law. 

The  essential  facts  are  these:  The  testa- 
trix. Mrs.  Johnson,  a  resident  of  the  town 
of  Wythevlllei  died  June  21,  1907,  and  short- 
ly thereafter  her  will  was  admitted  to  pro- 
bate. The  collateral  hiherltance  tax  Imposed 
on  behalf  of  the  state  was  paid  by  the  ex- 
ecutor. On  August  2,  1907,  more  than  a 
month  after  the  death  of  the  testatrix,  the 
town  council  passed  an  ordinance  laying  a 
collateral  Inheritance  tax  for  the  use  of  the 
town  of  B  per  centum  on  every  |100  In  value 
of  the  estate  of  any  decedent  In  the  town. 


and  declared  that  the  ordinance  should  take- 
effect  from  January  1,  1907. 

On  the  merits  the  only  question  material 
to  be  considered  Is  whether  the  power  to  Im- 
pose a  collateral  inheritance  tax  has  been 
delegated  to  the  town  of  Wytheville  either 
by  general  statute  or  charter. 

The  enactment  found  In  section  1043,  Code 
Va.  1004,  is  as  follows:  "The  council  of  ev- 
ery city  and  town  shall  cause  to  be  made  up 
and  entered  upon  their  Jqumal  an  account 
of  all  sums  lawfully  chargeable  on  the  city 
or  town,  which  ought  to  be  paid  within  one 
year,  and  order  a  city  or  town  levy  of  so 
much  as  In  their  opinion  is  necessary  to  be 
raised  In  that  way.  In  addltldn  to  what  may 
be  received  for  licenses  and  from  other  sour- 
ces. The  levy  so  ordered  may  be  upon  the 
male  persons  In  the  said  city  or  town  above 
the  age  of  twenty-one  years,  and  upon  any 
property  therein,  and  upon  such  other  sub- 
ject as  may  at  that  time  be  assessed  with 
State  taxes  against  persons  residing  there- 
to." 

Section  42  of  the  town  charter  provides 
that,  "for  the  execution  of  Its  powers  and  du- 
ties, the  council  may  raise  taxes  annually 
by  assessments  In  said  town  on  all  subjects 
taxable  by  the  State,  such  sums  of  money  ab 
they  may  deem  necessary  to  defray  the  ex- 
penses of  same,  and  In  such  manner  as  they 
may  deem  expedient  (In  accordance  with  the 
laws  of  the  state,   and  the  United  States 

A  statute  substantially  shnllar  to  section 
1043  (section  33,  c.  54,  Code  1873)  In  connec- 
tion with  the  charter  of  the  dty  of  Lynch- 
burg and  an  ordinance  Imposing  a  collateral 
inheritance  tax  came  under  review  by  this 
court  in  Peters  v.  City  of  Lynchburg,  76  Va. 
932,  and   Schoolfleld  v.  City  of  Lynchburg,. 
78  Va.  866.     Though  the  charter  powers  of 
the  city  In  the  matter  of  taxation  were  ex- 
ceedingly broad.  It  conferred  no  express  au- 
thority upon  the  common  council  to  levy  a 
collateral    Inheritance    tax.      In    the    first- 
named  case,  the  validity  of  the  ordinance  was 
upheld   by   a   divided   court     Two   of   the 
Judges,  Burks  and  Christian,  were  of  opin- 
ion that  the  power  to  Impose  such  tax  was 
conferred  by  the  general  law.    Judge  Ander- 
son maintained  the  view  that  the  Legislature, 
If  it  had  the  right,  did  not  totend  to  confer 
power  upon  cities  and  towns  to  levy  a  col- 
lateral Inheritance  tax;    and  Judge  Staples, 
while  not  doubting  the  authority  of  the  Leg- 
islature to  tax  collateral   inheritances,   and 
to  delegate  that  power  to  municipal  corpora- 
tions, was  nevertheless  of  opinion  that  the 
power  had  not  been  conferred  upon  the  city 
of  Lynchburg,  either  by  general  law  or  char- 
ter. 

Two  years  later  the  precise  question  again 
arose  In  the  case  of  Schoolfleld  v.  City  of 
Lynchburg,  supra,  when  the  court  unanimous- 
ly denied  the  power  of  the  city  to  Impose 
such  tax,  either  by  charter  delegation  or 
otherwise.    The  court  In  that  case  observes:. 
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•TJpon  an  inspection  of  the  charter,  •  •  • 
we  find  the  subjects  upon  wblcb  Uie  city  of 
Lyncbbnrg  Is  antborlzed  to  lery  a  tax  env- 
merated  at  great  length,  until  they  seem  to 
cover  every  conceivable  subject  which  might 
find  place  In  a  tax  list,  and  yet  we  find  no 
anthority  for  the  levying  of  this  tax.  Under 
the  authorities  cited,  and  a  plain  rule  of  con- 
struction, we  cannot  conclude  otherwise  than 
that,  for  reasons  deemed  wise,  the  Legisla- 
ture intended  to  withhold  this  power.  And 
we  are  of  opinion  that  the  decision  of  the 
learned  Judge  who  decided  that  this  power 
was  to  be  found  In  section  33  of  chapter  64 
Is  not  sustained  by  the  terms  of  that  section. 
The  words,  'npon  any  property  in  said  town,' 
cannot  be  held  to  confer  the  power,  because, 
as  we  have  seen,  this  Is  not  a  property  tax. 
•  •  •  In  the  light  of  the  authorities  cited, 
and  upon  reason,  the  concluding  sentence 
cannot  be  construed  to  apply  to  other  sub- 
jects than  such  as  are  assessed  annually  with 
State  taxes.  The  provision  Is  general,  and 
was  Intended  to  apply  to  the  general  subjects 
of  taxation,  such  as  are  provided  for  taxing 
generally,  and  ought  not  to  be  extended  to 
include  a  special  power  to  levy  this  special 
tax,  nnless  the  authority  be  expressly  given 
by  law." 

We  concur  in  the  construction  placed  by 
tbe  court  tx>tb  on  the  general  statute  and 
city  charter. 

Tbe  doctrine  Is  well  settled  that  "in  con- 
struction of  the  grant  of  any  power  to  tax, 
made  by  the  state  to  one  of  its  municipalities, 
tbe  rule  accepted  by  all  the  authorities  is 
that  it  should  be  with  strictness.  Tbe  rea- 
sonable presumption  is  held  to  be  that  tbe 
fctate  has  granted  In  clear  and  unmistakable 
terms  all  that  It  has  intended  to  grant,  and 
whatever  anthority  the  municipal  ofiScers  as- 
sume to  exercise  they  must  be  able  to  show 
a  warrant  for  It  in  the  words  of  the  grant." 
Cooley  on  Taxation,  209,  468.  City  of  Lynch- 
burg ▼.  N.  &  W.  Ry.  Co.,  80  Va.  237,  56  Am. 
Rep.  592 ;   Oreen  v.  Ward,  82  Va.  324. 

In  Eyre  v.  Jacob,  14  Grat.  422,  73  Am.  Dec. 
367,  the  court  held  that  a  collateral  Inherit- 
ance tax  was  not  In  any  proper  sense  a  tax 
on  property,  but  merely  on  the  transltus  of 
property — a  privilege  granted  by  the  state  of 
acquiring  property  by  Inheritance.  Judge 
Lee  in  tliat  connection  says:  "Tbe  Intention 
of  the  Legislature  was  plainly  to  tax  the 
transmission  of  property  by  devise  or  descent 
to  collateral  kindred,  to  require  that  a  par- 
ty thus  taking  the  benefit  of  a  civil  right  se- 
cured to  him  under  the  law  should  pay  a 
certain  premium  for  its  enjoyment."  See, 
also,  authorities  cited  in  footnote  to  the  prin- 
cipal case  in  Va.  Rep,  Ann. 

It  is  apparent  that  section  1043  and  the 
diarter  of  the  town  of  Wythevllle  apply  only 
to  tbe  ordinary  annually  recurring  tax  on 
property  and  other  subjects  of  taxation,  and 
not  to  sporadic  subjects,  which,  though  con- 
nected with  the  transmission  and  enjoyment 
of  property,  are  casual  In  their  nature,  and 


not  recurrent.  It  was  to  the  former  subjects 
of  taxation  that  tbe  court  had  reference  in 
Ould  ft  Carrlngton  v.  City  of  Richmond,  23 
Grat.  464,  14  Am.  Rep.  139,  and  City  of  Nor- 
folk v.  Landmark  Co.,  95  Va.  564,  28  S.  E. 
959,  and  cases  of  that  type,  and  not  to  a  spe- 
cial exaction  imposed  by  the  state  upon  the 
recipient  of  a  collateral  inheritance.  It 
would  seem  clear  from  tbe  authorities  that 
the  power  of  a  municipality  to  attach  such 
burden  to  the  devolution  of  property  can 
only  be  conferred  by  express  grant. 

This  view  of  tbe  case  renders  It  unneces- 
sary to  consider  the  remaining  contention, 
namely,  that  the  ordinance  In  question  is  re- 
troactive and  void,  because  It  affects  vested 
rights. 

Tbe  decree  appealed  from  is  without  error, 
and  must  be  aOlrmed. 

Affirmed. 

BUCHANAN,  J.  absent 


CLINCHFIELD  COAL  CO.  T.  CLINTWOOD 

COAL  ft  TIMBER  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

10,  1908.) 

1.  SFECIFIC  PKBFOBMANCt— LA-OHIS— APPLIOA- 
BIUTT   or   DOCTBINE. 

In  a  suit  for  specific  performance  of  a  com- 
promige  agreement  executed  in  1883  to  convey 
mineral  rights  in  land,  the  contention  that  the 
doctrine  of  laches  had  no  application  to  bar  the 
suit,  because  defendants  have  remained  in  pos- 
session of  the  land  since  that  date,  is  untenable, 
where  such  posseBsion  was  not  under  (he  com- 
promise agreement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  H  328-331.] 

2.  Sake  —  Goon  Faith  —  Pebtobuance  by 
Plaintiff — Alleqationb. 

In  a  suit  for  specific  performance  of  an 
agreement  to  convey  land,  an  allegation  that 
complainant  and  its  predecessors  in  interest  were 
at  all  times  ready,  able,  and  willing  to  carry  out 
their  part  of  the  contract  is  not  sufficient,  where 
the  admitted  facts  on  the  face  of  tbe  bill  con- 
tradict such  allegations. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  368.] 

3.  PLEADIHG — CONSTEUCriOH  Agaihst  Plead- 
XB. 

In  a  suit  for  specific  performance  of  a  com- 
promise agreement  by  which  complainant's  pred- 
ecessors agreed  to  release  all  claims  to  the  sur- 
face of  a  tract  to  defendant's  predecessors,  in 
consideration  of  a  conveyance  of  all  the  mineral 
rights  in  tbe  land,  the  bill  herein  having  alleg- 
ed that  complainant's  predecessors  thereafter 
brought  ejectment  against  defendant's  predeces- 
sors to  recover  the  land,  bat  not  setting  out  the 
record  in  the  ejectment  suit,  under  the  rule  that 
pleadings  are  construed  more  strongly  against  the 
pleader,  it  will  be  presumed  that  the  ejectment 
suit  was  for  both  the  land  and  minerals,  there- 
by abandoning  and  repudiating  the  compromise 
aereement  for  the  conveyance  of  the  minerals 
alone. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  i  66.] 

4.  Specific  Pebfobmancx— Laches  —  Bubdxn 
OF  Pboof. 

In  a  suit  brought  after  1905  to  enforce  spe- 
cific performance  of  an  agreement  to  convey 
mineral  rights  in  land,  executed  in  1883,  the 
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burden  was  njtoii  complainant  to  gire  sufficient 
reasons  why  the  suit  was  not  brought  sooner, 
and  to  state  specifically  the  impediments  to  an 
earlier  prosecution  thereof. 

5.  SaMX  —  PUCADIKO  —  NATUBX  or  AlXKOA- 
TIONB. 

To  obtain  specific  performance  of  an  agree- 
ment to  convey  land,  complainant  must  aver  the 
facts  and  circumstances  entitling  him  to  such  re- 
lief by  full,  dear,  positive,  and  distinct  state- 
ments. 

[EH.  Note.— For  cases  In  point,  spe  Cent.  Dig. 
vol.  44,  Specific  Performance,  Sf  356-370.] 

6.  Samb— BtLi/— SnmciENOY. 

Bill  for  specific  performance  of  a  com- 
promise agreement  entered  into  in  1883,  by 
which  complainant's  predecessors  in  interest 
were  to  release  all  claim  to  the  surface  of  cer- 
tain land  in  consideration  of  receiving  a  convey- 
ance of  the  mineral  rights  therein,  held  not  to 
show  any  good  excuse  for  the  unreasonable  de- 
lay in  seeking  specific  i)erf»nnance  of  the  agree- 
ment, and  to  state  facts  and  circumstances  which 
showed  on  their  face  that  the  court  would  be  lia- 
ble to  do  great  injustice  by  specifically  enforcing 
the  agreement,  and  hence  the  relief  would  be 
denied. 

Appeal  from  Circuit  Coart,  Dickenson 
County. 

Bill  by  the  Cllnchfleld  Coal  Company 
against  the  Clintwood  Coal  &  Timber  Com- 
pany and  others  to  specifically  enforce  an 
agreement  to  convey  land.  From  a  Judgment 
on  demurrer  dismissing  the  bill,  complainant 
appeals.    Affirmed. 

J.  N.  Powell,  BuUltt  &  Kelly,  and  W.  H. 
Rouse,  tor  appellant  Ayers  &  E\ilton,  Vicars 
&  Peery,  A.  A.  Skeen,  and  S.  H.  Sutherland, 
for  appellees. 

OARDWELL,  J.  The  bill  filed  by  appellant 
and  twice  amended  seeks  spedflc  enforcement 
of  a  certain  written  agreement,  known  as  the 
"Imboden  Compromise,"  bearing  date  Febru- 
ary 19,  1883,  and  entered  into  by  F.  M.  Im- 
boden, agent  of  Dale  Carter's  heirs,  and  Mrs. 
Mary  Campbell,  of  the  one  part,  and  Wil- 
liam Sutherland  and  others,  of  the  other 
part;  and,  by  specific  enforcement  of  said 
compromise  agreement,  to  extract  from  ap- 
pellees and  Test  In  appellant  tbe  title  to  the 
coal  and  other  minerals  in,  under,  and  upon  a 
certain  tract  of  land  situated  in  Dickenson 
county,  Va.,  spoken  of  In  the  record  as  the 
"Sutherland  Tract." 

It  appears  from  tbe  averments  of  tbe  orig- 
inal and  amended  bills  that  there  was  In 
1876,  and  several  years  prior,  an  ejectment 
suit  brought  in  the  name  of  Dale  Carter 
against  William  Sutherland  and  others  pend- 
ing In  tbe  circuit  court  of  Buchanan  county, 
the  object  of  which  was  to  dispossess  tbe  de- 
fendants of  certain  portions  of  a  large  body 
of  land,  spoken  of  as  the  "French  Land,"  in- 
cluding within  Its  area  the  said  "Sutherland 
Tract";  that  in  1876  Dale  Carter  departed 
this  life  Intestate,  and  said  ejectment  suit 
was  thereafter  revived  in  the  names  of  his 
children  as  his  heirs  at  law,  but  several 
years  later  the  papers  in  said  suit  were 
bnmed  when  the  courthouse  of  Buchanan 
county  was  destroyed  by  Are,  and  were  never 
■nppUed  by  the  Carter  beira;  that,  learning 


that  tbe  defendants  were  anxious  to  com- 
promise and  settle  said  suit,  the  Carter  heirs 
and  Mrs.  Mary  Campbell,  who  was  the  widow 
of  James  Campbell,  deceased,  and  had  by  bla 
will  acquired  an  Interest  In  said  French 
lands,  employed  F.  M.  Imboden  as  their 
agent,  and  gave  him  full  power  to  compro- 
mise and  settle  the  said  litigation;  that 
thereupon  Imboden,  after  personal  interviews 
with  said  defendants  separately,  called  a 
meeting  of  all  of  them,  and  the  aforesaid 
"Imboden  Compromise"  was  entered  into,  tbe 
same  reduced  to  writing,  and  signed  by  Im- 
boden as  agent  for  the  Dale  Carter  heirs, 
William  H.  Bums,  attorney  for  Mary  Camp- 
bell, Joseph  Kelly,  and  12  others,  including 
William   Sutherland. 

The  Intent  and  Import  of  that  compromiae, 
so  far  as  pertinent  to  tbe  Issues  here,  was  to 
bind  the  Dale  Carter  heirs  and  Mrs.  Mary 
Campbell  not  to  supply  the  destroyed  papers 
tn  the  ejectment  suit,  to  pay  all  costs  of  that 
suit,  and  to  release  to  the  said  defendants 
any  and  all  claim  of  the  Garter  heirs  and 
Mrs.  Campbell  to  the  surface  of  tbe  land 
claimed  and  occupied  by  the  defendants,  re- 
spectively, the  surface  of  said  lands  to  be 
conveyed  by  the  Garter  belrs,  their  respec- 
tive wives  and  husbands,  and  Mrs.  Campbell, 
by  deeds  with  covenants  of  special  warranty, 
eta,  to  the  defendants,  and  these  defendants, 
together  with  their  wives,  were  "to  convey 
or  cause  to  be  conveyed  by  deeds  with  cove- 
nants of  spedal  warranty.  In  fee  simple,  all 
the  minerals  on  their  respective  tracts  of 
land  owned  by  them  at  the  institution  of 
said  action  •  ♦  ♦  to  the  heirs  of  the  said 
Dale  Carter,  deceased,  their  assigns  or  ven- 
dees, except  there  Is  a  clause  to  be  inserted 
in  each  of  the  said  deeds,  reserving  to  the 
grantors,  their  assigns  or  vendees,  tbe  right 
to  use  and  consume  all  Hie  stone  and  cannel 
coal  necessary  for  home  consumption,  and 
that  there  is  also  to  be  Inserted  a  clause  In 
each  of  the  said  deeds  making  said  helre  of 
the  said  Dale  Carter,  deceased,  their  as- 
signees or  vendees,  responsible  to  the  said 
grantors  in  said  deed,  or  their  assignees,  for 
any  damage  actually  done  to  the  said  lands 
by  reason  of  the  mining  of  the  said  min- 
erals." 

It  further  appears  from  the  original  and 
amended  bills  that  nothing  was  done  pur- 
suant to  the  Imboden  compromise,  except  the 
payment  of  the  costs  of  the  ejectment  anit 
by  the  heirs  of  Dale  Garter,  deceased,  and 
Mrs.  Oampbell,  between  the  date  of  the  so- 
called  compromise  and  the  year  1888,  when 
a  number  of  the  parties  thereto.  Including 
William  Sutherland,  Instituted  a  suit  in  equi- 
ty against  the  Dale  Carter  heirs,  the  devi- 
sees of  Mrs.  Mary  Campbell,  who  had  In  tbe 
meantime  died  testate,  and  the  Yirginia,  Ten- 
nessee &  Carolina  Steel  &  Iron  Company, 
who  claimed  an  interest  in  the  said  lands 
under  a  contract  of  sale  from  the  Campbell 
devisees  and  the  Dale  Carter  heirs.  The  ob- 
ject of  which  anit  waa  to  have  the  Imboden 
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compromlae  declared  nnll  and  void,  and  to 
hare  the  same  set  aside  and  canceled. 

To  thlfl  snlt  the  defendants  appeared  and 
filed  answer,  controverting  the  allegations 
of  the  bill.  Depositions  were  taken  and 
other  proceedings  had.  While  these  proceed- 
ings were  being  taken,  the  cause  was  trans- 
ferred to  the  circuit  coart  of  Wise  county 
and  to  several  other  counties,  and  finally  to 
the  circuit  court  of  Washtngton  county, 
where  It  was  pending  In  1896. 

Some  time  prior  to  1896,  to  wit.  In  1894, 
the  complainants  in  that  suit,  including  Wil- 
liam Sutherland,  made  a  compromise  with 
the  defendants  thereto,  by  the  terms  of  which 
the  suit  was  to  be  dlamlssed  at  the  costs  of 
the  defendants.  The  complainants  were,  re- 
spectively, to  convey  to  the  Virginia,  Tennes- 
see &  Carolina  Steel  &  Iron  Company,  the 
minerals  in,  on,  and  under  their  respective 
tracts  of  land  Involved  in  the  suit,  and  the 
Virginia,  Tennessee  &  Carolina  Steel  &  Iron 
Company  was  to  convey  the  land,  excepting 
the  minerals  underlying  It,  to  the  complain- 
ants, respectively ;  and  thereafter  (some  time 
bi  1896)  this  suit  was  dismissed,  and  the  de- 
fendants paid  the  costs  thereof. 

By  deed  of  July  5.  1894,  William  Suther- 
land, pursuant  to  the  agreement  entered  into 
some  time  In  1894  it  Is  claimed,  conveyed  to 
the  Virginia,  Tennessee  &  Carolina  Steel  & 
Iron  Company  all  the  coal  and  other  minerals 
In,  on,  and  under  the  Sutherland  tract  of 
land,  reserving  and  excepting  to  himself,  his 
heirs,  eta,  certain  stone  and  so  much  cannel 
coal  on  the  land  as  might  be  necessary  for 
home  consumption;  (md  the  Virginia,  Ten- 
nessee &  Carolina  Steel  &  Iron  Company  llke- 
vrise  executed  and  delivered  to  a  number  of 
the  d^endants  in  the  last-named  suit  deeds 
by  which  it  conveyed  to  them  the  lands  they 
claimed,  respectively,  except  the  coal  and  oth- 
er minerals  thereon,  which  these  defendants 
were,  respectively,  to  convey  to  the  Virginia, 
Tennessee  &  Carolina  Steel  &  Iron  Company, 
these  minerals  to  be  conveyed  to  the  said  com- 
pany. Instead  of  to  the  heirs  of  Dale  Carter 
and  devisees  of  Mrs.  Mary  Campbell ;  it  be- 
ing claimed  by  the  steel  and  iron  company 
that  it  bad  obtained  deeds  from  the  Camp- 
bell devisees  for  their  interest  In  the  lands, 
and  to  have  purchased  from  the  Carter  heirs 
tbeir  Interest  therein,  but  there  was  then  ex- 
isUng  a  dispute  between  the  company  and  the 
Carter  belts  with  reference  to  this  alleged 
purchase,  and  for  that  reason  no  deeds  had 
been  made  by  the  Carter  heirs  to  the  com- 
pany, although  the  Carter  heirs  made  no  ob- 
jection to  the  minerals  in,  on,  and  under  the 
lands  being  conveyed  by  William  Sutherland 
and  others  to  the  company. 

The  original  bill  in  the  cause  before  us 
states  that  at  the  time  the  Virginia,  Tennes- 
see &  Carolina  Steel  &  Iron  Company  accept- 
ed the  deed  from  William  Sutherland  It  knew 
that  he  had  in  1887  conveyed  the  land  to  Jas- 
per Sutherland,  and  that  the  interest  of  Jas- 
per Sutherland  In  the  land  had.  In  a  certain 


salt  brought  in  the  circuit  court  of  Dickenson 
county  to  subject  Jasper's  Interest  to  the 
claim  of  certain  of  his  creditors,  been  sold  to 
William  B.  Sutherland.  Therefore  it  had  en- 
deavored to  get  a  release  deed  from  Jasper 
and  William  B.  Sutherland,  but  they,  Jasper 
and  William  B.  Sutherland,  claimed  that,  as 
they  had  not  signed  the  Imboden  compromise, 
there  was  no  need  for  them  to  sign  such  a 
deed,  and  refused  to  do  so.  But,  say  the  com- 
plainants, the  company  understood,  and  such 
was  the  fact,  that  Jasper  and  William  B. 
Sutherland  recognized  the  validity  of  the  Im- 
boden compromise  and  the  right  of  their  fa- 
ther, William  Sutherland,  to  make  the  same, 
and  likewise  the  compromise  of  the  suit  pend- 
ing In  1894,  and  further  understood  that  Jas- 
per and  William  B.  Sutherland  were  not  then 
claiming  and  had  never  claimed  the  minerals 
on  the  land  (Sutherland  tract) ;  therefore  the 
signing  of  said  release  deed  by  Jasper  and 
William  B.  Sutherland  was  not  insisted  on, 
eto.,  that  it  was  never  known  by  the  Virginia, 
Tennessee  &  Carolina  Steel  &  Iron  Company 
or  Its  assigns  that  Jasper  and  William  B. 
Sutherland  were  setting  up  claims  to  the 
minerals  on  the  lands  until  the  year  1902,  at 
which  time,  viz.,  on  May  16,  1902,  William  B. 
Sutherland  granted  and  conveyed  the  coal 
and  other  minerals  In,  on,  and  under  the 
lands  in  question  to  the  Cllntwood  Coal  & 
Timber  Company. 

It  is  further  stated  In  the  original  bill  that 
the  Virginia,  Tennessee  St  Carolina  Steel  & 
Iron  Company  became  Insolvent,  and  suit 
was  instituted  against  it  In  the  Circuit  Court 
of  the  United  States  for  the  Western  District 
of  Virginia  by  the  Central  Trust  Company  of 
New  York,  In  which  suit  the  French  lands, 
including  the  Sutherland  tract,  were  sold  and 
conveyed  to  the  Interstate  Coal  &  Iron  Com- . 
pany ;  that  on  the  23d  day  of  May,  1905,  the 
Interstate,  eta.  Company  sold  and  conveyed 
these  lands  to  the  complainant  (appellant 
here),  and  that  complainant  has  also  recently 
purchased  and  obtained  from  the  Carter  heirs 
and  others  deeds  for  all  the  right,  title,  and 
Interest  of  the  Carter  heirs  in  and  to  the  said 
lands,  including  the  Sutherland  tract 

It  is  further  stated  that  at  the  date  of  the 
Imboden  compromise  William  Sutherland  was 
claiming  the  Sutherland  tract,  and  it  was 
not  known  to  F.  M.  Imboden,  or  Mary  Camp- 
bell, or  the  heirs  of  Dale  Carter,  that  any  of 
his  (William  Sutherland's)  children  claimed 
an  interest  therein ;  that  after  the  Interstate 
Coal  &  Iron  Co.  discovered  on  record  the 
deed  from  Wm.  B.  Sutherland  to  the  min- 
erals in  question,  and  then,  or  shortly  there- 
after, for  the  first  time  learned  that  It  was 
claimed  by  Jasper  Sutherland  that  Wi41iam 
Sutherland  (Jasper's  father)  had  prior  to  the 
year  1883  given  or  agreed  to  give  the  Suther- 
land tract  to  him  (Jasper)  and  his  brother, 
E.  T.  Sutherland,  and  that  E.  T.  Sutherland 
bad  sold  his  Interest  In  the  land  to  him  (Jas- 
per), and  that  William  Sutherland  had  ex- 
ecuted to  Jasper  a  deed  for  the  land  in  1887, 
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and  that  they -were  then  claiming  that  that 
deed  iKtssed  to  Jasper  the  minerals  In,  on, 
and  under  the  lands  k  conveyed,  as  well  as 
the  surface  thereof.  The  bill  then  asserts  that 
the  claim  of  the  Sutherlands  and  the  Clint- 
wood  Goal  &  Timber  Company  is  'unfonnd- 
ed  In  fact  or  law,  and  calls  In  question  the 
facts  upon  which  the  claim  Is  rested,  alleging 
bad  faith  on  the  part  of  the  Sutherlands  In 
not  intimating  to  Imboden,  or  to  the  parties 
whom  he  was  representing,  that  they,  or  ei- 
ther of  them,  objected  to  the  Imboden  com- 
promise, or  denied  the  right  of  William  Suth- 
erland to  make  the  same;  that  E.  T.  Suther- 
land understood  the  contrary  to  be  the  facts, 
admitting  the  right  of  his  father  to  make  the 
Imboden  compromise,  and  that  when  he  (E. 
T.  Sutherland)  made  sale  of  his  Interest  iu 
the  Sutherland  land  to  his  brother,  Jasper, 
between  the  years  1883  and  1887,  he  did  not 
sell  to  Jasper  the  coal  and  other  minerals  in, 
on,  and  under  the  land,  but  only  the  surface, 
etc. ;  that  in  making  the  deed  to  Jasper,  his 
son,  in  18S7,  and  likewise  in  1888  when  mak- 
ing another  deed  to  correct  errors  in  the  first- 
named  deed,  William  Sutherland  did  not  in- 
tend to  convey  the  coal  and  other  minerals  in, 
on,  and  under  the  lands,  but  only  the  surface 
and  timber  thereon. 

It  is  then  charged  in  the  original  bill  that 
If  it  were  true  that  William  Sutherland  did 
prior  to  the  Imboden  compromise  give  or 
agree  to  give  to  his  sons,  Jasper  and  E.  T. 
Sutherland,  the  Sutherland  tract  of  land,  then 
in  making  the  Imboden  compromise  William 
Sutherland  acted  for  and  was  the  agent  of 
JtLBper  and  E.  T.  Sutherland,  and  they  were 
bound  by  what  their  father  and  agent  did, 
etc. 

Referring  again  to  the  suit  instituted  In 
1888,  the  bill  charges  that  when  Jasper  Suth- 
erland signed  the  power  of  attorney  to  one 
Stratton,  authorizing  the  institution  of  that 
suit  to  annul  the  Imboden  compromise,  as- 
sisted in  its  prosecution,  and  agreed  to  its 
dismissal  pursuant  to  an  agreement  between 
the  parties  interested  therein,  the  final  de- 
cree therein  precludes,  in  effect,  the  right  of 
Jasper  to  call  in  question  the  validity  and 
binding  effect  upon  him  of  the  Imboden  com- 
promise; that  William  B.  Sutherland's  pur- 
chase of  the  Sutherland  tract  of  land,  in  the 
suit  instituted  by  the  creditors  of  Jasper 
Sutherland,  was  but  a  sham,  as  the  pur- 
chase was  really  for  the  benefit  of  Jasper, 
who  got  the  full  benefit  thereof;  that,  there- 
fore, William  B.  Sutherland  and  also  the 
Cllntwood  Coal  &  Timber  Company  had  both 
actual  and  constructive  notice  of  the  Imboden 
compromise,  and  were  as  much  bound  by  that 
compromise  and  the  proceedings  in  the  suit 
to  annul  it  as  Jasper  Sutherland. 

The  bill  further  alleges  that  the  Cllntwood 
Coal  &  Timber  Company,  or  Us  predecessors 
In  title,  or  Jasper  Sutherland,  were  never 
In  the  possession  of  the  minerals  In,  on,  and 
under  the  Sutherland  tract  of  land,  as  the 


Imboden  compromise  worked  a  severance  of 
the  minerals  In,  on,  and  under  the  land  from 
its  surface;  that  as  the  complainant  has  a 
complete  title  of  the  heirs  of  Dale  Carter  and 
also  of  Mary  Campbell's  devisees  in  and  to 
the  Sutherland  tract  of  land,  and  offers  to 
convey  the  land — 1.  e.,  the  surface  thereof — to 
William  Sutherland  or  his  assigns  or  vendees, 
as  their  rights  may  appear,  reserving  unto 
itself  the  coal  and  other  minerals  in,  on,  and 
under  the  land,  as  provided  in  the  Imboden 
compromise,  it,  the  complainant,  has  the 
right  to  specific  enforcement  of  that  compro- 
mise, whereby  the  complainant  may  obtain 
from  appellee,  the  Cllntwood  Coal  &  Timber 
Company,  a  conveyance  of  the  coal  and  other 
minerals  in,  on,  and  under  the  land,  reserving 
In  favor  of  Wm.  B.  Sutherland,  his  assignees 
and  vendees,  the  rights  reserved  to  him  and 
them  under  said  compromise,  and  Inserting 
also,  in  the  conveyance  a  clause  to  the  effect 
that  complainant,  its  assignees  and  vendees, 
shall  be  responsible  to  William  Sutherland 
and  his  assigns  for  any  damage  actually 
done  to  the  land  by  reason  of  the  mining  of 
said  minerals,  for  costs,  etc. 

We  have  set  out,  perhaps  at  greater  length 
than  was  necessary,  the  facts  and  circum- 
stances under  which  the  complainant  acquir- 
ed the  right  It  asserts  to  a  specific  perform- 
ance of  the  Imboden  compromise,  made  and 
entered  into  nearly  a  quarter  of  a  century 
before  the  Institution  of  this  suit,  and  also 
that  the  grounds  of  the  demurrer  to  the 
original  bill  and  as  amended,  relied  on  by  the 
defendants,  may^be  the  better  understood. 

As  mentionecC  the  bill  was  twice  amended. 
In  each  of  the  amended  bills  the  allegations- 
ot  the  original  bill  are  repeated,  and  the  ef- 
fort made  to  overcome  the  force  and  effect 
of  some  of  the  14  grounds  of  demurrer  to  the- 
original  bill ;  but  the  circuit  court  on  the  de- 
murrer to  the  original  bill,  and  as  it  stood 
after  each  amendment  thereto,  sustained  the 
demurrer,  and  dismissed  the  bill,  with  costs 
to  the  defendants,  and  this  ruling  of  the  dr- 
cult  court  is  assigned  as  error  in  the  petition, 
to  this  court  for  an  appeal. 

We  do  not  deem  It  at  all  necessary  to  dis- 
cuss seriatim  the  groimds  of  demurrer  to  the 
bill  as  it  originally  stood  or  as  amended.  It 
will  be  observed  that  the  appellant  Is  claim- 
ing as  the  successor  In  title  to  the  rights  of 
the  heirs  of  Dale  Carter,  deceased,  and  the 
devisees  of  Mary  Campbell,  deceased,  the 
right  to  a  specific  performance  on  the  part  of 
William  Sutherland,  his  assigns  and  vendees, 
of  that  part  of  the  Imboden  compromise 
which  provided  that  certain  parties  signing 
the  compromise  agreement.  Including  William 
Sutherland,  were,  together  with  their  wives, 
to  convey  to  the  heirs  of  Dale  Carter,  de- 
ceased, their  assigns  or  vendees,  all  the  min- 
erals on  their  respective  tracts  of  land,  re- 
serving certain  rights  as  to  stone,  coal,  etc 
for  home  consumption,  the  Dale  Carter  heirs, 
their  wives  and  husbands,  and  the  deviseea 
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of  Maiy  Campbell  to  convey.  In  turn,  to  tbe 
grantoTB  in  the  first-named  deed,  tbelr  as- 
signees or  Tendees,  tbe  surface  of  the  lands 
and  appurtenances,  except  the  minerals  in,  on 
and  under  the  lands  other  than  enough  for 
the  grantors'  home  consumption,  etc.  Notb- 
ing  whatever  Is  alleged  to  have  been  done 
under  tbe  Imboden  compromise  by  the  Car- 
ters and  Campbells,  except  the  payment  of 
some  costs,  until  tbe  year  1894,  when  they 
paid  another  small  bill  of  costs,  and  from 
1883  to  1888  no  excuse  existed,  so  far  as  is 
alleged,  for  tbe  failure  to  tender  tbe  convey- 
ances of  tbe  Carters  and  tbe  Campbells,  as 
stipulated  tat  In  tbe  Imboden  compromise. 
On  tbe  other  band.  It  la  admitted  that  Wil- 
liam Sutherland  in  1887  made  and  delivered 
to  his  son,  Jasper,  a  deed  conveying  to  him 
the  Sutherland  tract  of  land,  without  any  ex- 
ception or  reservation  whatsoever,  and  that 
not  only  was  this  deed  duly  recorded,  where- 
by the  Carters,  the  Campbells,  and  all  oth^ 
era  concerned  bad  constructive  notice  of  its 
making  and  Import,  but  that  they  and  the 
Virginia,  Tennessee  &  Carolina  Steel  tt  Iron 
Company  bad  actual  notice  when  they  made 
an  IneCtectual  effort  to  get  Ja8i)er  Sutherland 
and  William  B.  Sutherland  to  execute  to 
them  a  release  of  tbe  underlying  minerals. 
The  bill  states  that  from  1888  to  1806  a 
suit  to  rescind  tbe  Imboden  compromise  was 
pending;  but,  as  the  record  in  that  suit  is 
not  exhibited,  we  are  left  to  conjecture  tbe 
grounds  on  which  the  rescission  was  asked, 
since  the  bill  here  merely  states  that  the 
allegations  of  tbe  bill  In  the  rescission  suit 
were  controverted,  and  gives  no  reason  why 
tbe  defendants  did  not  then  Insist  upon  a 
specific  enforcement  of  the  contract  sought 
to  be  rescinded.  It  was  not  until  the  amend- 
ed bills  were  filed  in  this  cause  that  appel- 
lant alleged  that  Dale  Carter  and  Mrs.  Camp- 
bell and  their  respective  heirs  and  devisees 
were  ready,  able,  and  willing  to  carry  out 
the  Imboden  compromise;  and  this  allega- 
tion is  made  in  the  face  of  an  admission  in 
the  original  bill  that  in  1894  there  existed  a 
dispute  between  the  Carter  heirs  and  tbe  steel 
and  Iron  company  as  to  the  terms  of  the  pur- 
chase claimed  to  have  been  made  by  the  hit- 
ter of  the  former's  interests  in  tbe  Suther- 
land tract  of  land,  whereby  the  Carter  heirs 
were  In  no  condition,  even  If  they  were  will- 
ing, to  carry  out  the  Imboden  compromise. 
As  already  stated,  the  Virginia,  Tennessee  & 
Carolina  Steel  &  Iron  Company  became  insol- 
vent, and  tbe  Sutberland  land  was  sold  un- 
der decree  of  tbe  United  States  District 
Court,  and  conveyed  to  the  Interstate  Coal 
&  Iron  Company,  and  by  conveyance  of  date 
May  28,  1905,  appellant  acquired  from  tbe 
Interstate  Coal  &  Iron  Company  the  title  it 
bad  to  this  land;  and,  according  to  tbe  bill, 
the  interest  of  tbe  Carter  heirs  and  others  In 
these  lands  were  acquired  by  appellant  but 
a  short  while  before  the  institution  of  this 
suit  without  any  reservation  of  surface  or 
anytbli^  else  In  favor  of  William  Suther- 


land, or  any  one  else,  provided  for  in  tbe  Im- 
boden compromise. 

True,  the  amended  bills  allege  that  ap- 
pellant and  its  predecessors  in  title  took 
these  conveyances  subject  to  that  compromise, 
and  agreed  to  carry  It  out;  but  no  such 
stipulations  are  alleged  to  have  been  In- 
serted In  the  conveyances,  and  no  binding 
written  agreements  to  that  effect  are  exhibit- 
ed; and,  bad  this  been  the  case,  that  ap- 
pellant acquired  title  to  the  minerals  in  and 
under  the  Sutherland  land  (which  is  here 
asserted)  subject  to  tbe  condition  that  ap- 
pellant would  carry  out  tbe  Imboden  com- 
promise, Is  flatly  contradicted,  so  far  as  tbe 
Interstate  Coal  &  Iron  Company,  under 
whom  appellant  claims,  is  concerned,  by  tbe 
admission  that  It  brought  an  ejectment  suit 
In  1002  against  appellee,  Clintwood  Coal  & 
Timber  Company,  and  others,  to  recover  the 
land,  thereby  claiming  tbe  surface  and  the 
underlying  minerals  therein,  as  well  as  the 
growing  timber  thereon. 

The  ejectment  suit  referred  to  was  finally 
determined  In  this  court  (105  Va.  574,  54  S.  E. 
593),  and  it  was  there  held  that  the  circuit 
court  did  not  err  in  refusing  to  admit  in 
evidence  the  ImtKiden  compromise,  for  the 
reason  that  this  compromise  agreement  was 
never  carried  Into  execution,  but  was  disre- 
garded and  Ignored  by  the  parties  In  Interest 
in  their  dealings  with  the  Sutherland  tract 
of  land.  No  clearer  Justification  of  that  view 
can  be  found  than  In  tbe  dealings  of  ap- 
pellant and  those  under  whom  It  claims, 
with  respect  to  the  Sutberland  land,  the 
subject  of  controversy  here  as  In  the  eject- 
ment suit 

These  parties  seem  to  have  played  the 
role  of  "fast  and  loose"  with  respect  to  the 
Imboden  compromise,  Invoking  Its  aid  when 
deemed  needful,  and  ignoring  it  when  not 
adapted  to  their  purposes.  As  fairly  and 
well  argued  for  appellees,  after  nearly  a 
quarter  of  a  century's  delay,  appellant  comes 
into  a  court  of  equity  to  have  enforced  the 
Imboden  compromise  that  It  (appellant)  may 
acquire  the  minerals  underlying  the  Suther- 
land land,  relying  mainly  upon  an  agree- 
ment alleged  to  have  been  entered  Into  by 
William  Sutherland  In  1894,  with  full  knowl- 
edge on  tbe  part  of  appellant's  predecessor 
in  title  that  he  bad  no  sort  of  interest  in 
the  land,  having  years  before  conveyed  the 
same  to  his  son,  Jasper,  tbe  bill  asking  such 
relief  should  show  a  right  thereto  clearly 
and  unmistakably.  Not  only  this  long  de- 
lay, but  the  effort  to  enforce  for  any  pur- 
pose the  stale  and  often  Ignored,  if  not 
repudiated,  Imboden  compromise  by  the 
parties  In  Interest,  comes  not  until  an  un- 
successful attempt  is  made  to  recover  tbe 
whole  land  of  appellees,  and  then  with  a 
bill,  though  several  times  amended,  full 
of  bare  allegations  unsupported  by  any  writ- 
ten documents  exhibited  therewith.  A  mere 
assertion  by  a  complainant  in  such  a  case 
that  he  and  those  under  whom  he  claims 
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the  right  to  bare  tbe  contract  specifically 
enforced  were  at  all  times  ready,  able,  and 
willing  to  carry  out  the  contract  on  tbelr 
part  will  not  suffice  when  the  admitted  facts 
on  tbe  face  of  tbe  bill,  bs  in  this  case, 
refnte  tbe  assertion. 

Tbe  contention  of  appellant  that  the  doc- 
trine of  laches  has  no  application  to  the 
case,  because  appellees  have  remained  in 
possession  of  tbe  Sutherland  land  since  1883, 
is  without  force,  since  the  possession  was 
not  pursuant  to  the  Imboden  compromise. 
That  contract  was  at  most  but  a  purely  exec- 
utory agreement  of  compromise,  which,  if 
not  carried  out,  left  the  parties  as  before. 
In  tbe  ejectment  suit  (106  Va.  674,  64  S.  B. 
698),  It  was  determined  that  the  possession 
of  Jasper  Sutherland  of  the  land  in  ques- 
tion was  not  under  the  alleged  Imboden  com- 
promise, but  In  hosting  to  it 

In  1  Barton's  Ch.  Pr.  (2d  Ed.)  p.  128,  re- 
ferring to  the  class  of  cases  to  which  tbe 
one  in  judgment  plainly  belongs,  it  Is  said: 
"Owing  to  tbe  general  rule  that  the  q;>eciflc 
performance  of  a  contract  will  not  be  enforc- 
ed in  equity,  unless  the  party  seeking  it  has 
not  been  In  default,  but,  on  the  other  band, 
has  shown  himself  to  have  been  ready,  eager, 
prompt,  and  desirous  of  maintaining  bis 
right,  tbe  rule  of  laches  is  more  strictly  ap- 
plied in  cases  if  this  character  than  in  other 
suits  for  accounts,  etc.;  and  hence,  although 
in  some  instances  a  long  delay  has  been  in- 
BufBcIent  to  bar  the  complainant's  rights, 
yet  in  others  a  very  short  time  has  sufficed 
for  that  purpose." 

The  same  learned  author  says:  "Cases  of 
this  character,  except  in  q>eclal  instances,  are 
governed  by  tbe  general  rule  applicable  to 
laches;  but,  where  the  suit  is  to  enforce  spe- 
cific performance  of  a  contract  to  convey 
lands,  courts  of  equity  often  allow  and  adopt 
tbe  statute  fixing  a  limit  of  real  actions." 

"As  the  application  for  a  specific  perform- 
ance Is  addressed  to  the  soimd  discretion  of 
the  court,  he  who  asks  It  must  have  shown 
himself  prompt  and  willing  to  comply  with 
tbe  obligations  of  the  contract  on  his  part; 
and  the  prayer  will  not  be  granted  if  It  would 
be  Inequitable  towards  the  party  against 
whom  the  prayer  is  made."  Bowles  v.  Wood- 
son, 6  Grat  78;    2  Minor's  Inst.  895. 

The  same  doctrine  enunciated  In  tbe  au- 
thorities just  cited  is  reaffirmed  in  Powell 
V.  Berry,  91  Va.  568,  22  S.  B.  365,  where  It 
is  emphasized  that,  If  a  party  seeking  spe- 
cific performance  or  rescission  of  a  contract 
has  been  in  default,  a  court  of  equity  will 
leave  him  to  such  remedy  as  be  may  have 
in  a  court  of  law. 

Fry  on  Spec.  Perf.  (3d  Am.  Ed.)  In  note 
on  page  463,  citing  an  extensive  list  of  cases, 
says:  "It  la  well  settled  that,  where  a  party 
asks  the  specific  performance  of  a  contract, 
be  must  show,  either  that  he  has  perform- 
ed, or  has  offered  and  is  willing  to  perform, 
ail  that  his  contract  can  at  any  time  call 
tor,"  etc. 


The  original  and  the  first  amended  bill  In 
this  cause  put  the  appellant  on  inconsistent 
grounds.  In  that  it  first  attempts  to  show  that 
It  Is  entitled  to  specific  performance  of  the 
Imboden  compromise  by  alleging  that  Dale 
Carter's  heirs  were  always  able,  anxious,  and 
willing  to  convey  the  surface  of  the  land  5u 
question  to  William  Sutherland,  his  assigns 
or  vendees,  and  that  the  Interstate  Coal  & 
Iron  Company,  as  well  as  appellant,  took 
title  to  the  land  subject  to  the  Imboden  com- 
promise, and  agreed  to  carry  it  out;  but, 
when  it  comes  to  make  excuses  for  tbe  long 
delay  in  seeking  enforcement  of  ttiat  agree- 
ment, appellant  accounts  for  four  years  of 
tbe  delay  by  reference  to  the  ejectment  suit 
brought  in  1902  and  determined  adversely  to 
the  plaintiff  and  in  favor  of  Jasper  Suther- 
land on  bis  defense  of  adverse  possession  of 
the  land  for  the  statutory  period  of  limita- 
tion In  1906,  and,  in  the  absence  from  this 
record  of  the  record  In  the  ejectment  case 
(under  tbe  rule  that  pleadings  are  to  be  con- 
strued most  strongly  against  the  pleader),  it 
is  to  be  presumed  that  the  declaration  In  that 
case  asserted  a  right  to  the  whole  land,  and 
not  for  tbe  underlying  minerals  alone,  there- 
by abandoning  the  Imboden  compromise,  if 
not  absolutely  repudiating  it. 

The  bill  as  first  amended  was  bad  on  de- 
murrer, and  tbe  8ec<md  amended  bill  does 
not  help  the  appellant  out  of  the  difficulties 
confronting  It  by  reason  of  the  admissions  in 
the  original  and  first  amended  bill,  for  this 
second  amended  bill,  not  only  repeats  the  ad- 
missions of  the  first  two  bills  and  refers  to 
the  four  years'  effort  to  eject  the  appellees 
from  the  whole  land,  but  concedes  that  there 
never  was  at  any  time  any  deed  tendered  to 
William  Sutherland,  or  to  any  one  claiming 
ituder  blm,  for  the  surface  of  tbe  Suther- 
land land,  in  execution  of  the  Imboden  coin- 
I)romise.  In  fact,  the  bill,  as  twice  amended, 
not  only  falls  to  allege  that  appellant  or  any 
of  its  predecessors  in  title  ever  at  any  time 
offered  to  carry  out  the  Imboden  compro- 
mise by  a  conveyance  of  the  surface  of  tbe 
land  to  William  Sutherland  or  his  assigns, 
pursuant  to  that  agreement,  but  falls  to  state 
facts  and  circumstances  sufficient  to  consti- 
tute a  good  excuse  for  tbe  unreasonable  de- 
lay In  seeking  the  relief  here  asked.  It  was 
incumbent  upon  appellant  to  give  sufficient 
reasons  why  this  suit  was  not  brought  at  an 
earlier  period,  stating  specifically  what  were 
the  impediments,  if  any,  to  an  earlier  pros- 
ecution of  it;  but,  instead,  It  relies  mainly, 
as  it  would  seem,  upon  the  bare  statement 
that  appellant  and  its  predecessors  in  title 
did  not  know  until  the  termination  of  tbe 
ejectment  suit,  instituted  In  1902  and  termi- 
nated in  1906,  Just  before  the  institution  of 
this  suit,  that  tbe  proper  forum  In  which  to 
assert  and  maintain  their  claim  was  In  a 
court  of  equity.  The  allegation  in  the  sec- 
ond amended  bill,  that  the  Virginia,  Ten- 
nessee &  Carolina  Steel  &  Iron  Company  was 
able,  ready,  and  wUling  to  carry  out  the  terms 
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of  the  Imboden  compromlae  concerning  the 
mrface  of  the  Sutherland  tract  of  land,  la 
directly  refnted  by  the  admlBslon  In  the  orig- 
inal bin  that  that  company  was  insolvent 
and  for  aome  time  tied  np  In  the  United 
States  conrt,  with  its  affairg  in  the  hands  of 
a  receiver.  Not  only  does  the  bill,  with  its 
amendments,  make  the  admlaalonB  to  which 
we  have  adverted  and  others,  but  states  facts 
and  circumstances  which  show  npon  their 
face  that  a  court  of  equity  would  encounter 
great  rlalc  of  doing  gross  injustice  to  the 
parties  against  whom  relief  is  asked  by  the 
enforcement  of  the  Imboden  compromise,  and 
doubtless  to  others. 

Facts  and  circumstances  entitling  appellant 
to  the  relief  prayed  for  are  not  averred  by 
full,  clear,  positive,  and  distinct  statements, 
as  the  rule  In  such  cases  requires.  Therefore 
It  would  be  plainly  Inequitable  to  grant  the 
relief.  Eubank  v.  Barnes,  93  Va.  153,  24  S.  E. 
908;  Bowles  v.  Woodson,  supra;  Powell  v. 
Berry,  supra;  Waterman  on  Spec.  Perf.  i 
438;  Fry  <m  Spec.  Perf.  (Sd  Am.  Ed.)  H 
mO-im2;  12  Am.  &  Bng.  Enc.  PI.  ft  Pr. 
834.  835;  20  Id.  449. 

We  are  of  opinion  that  there  Is  no  error 
in  the  rulings  of  the  circuit  court  sustaining 
tlie  demurrers  to  the  original  and  amended 
bills,  and  dismissing  the  cause.  Therefore 
the  decree  appealed  from  is  affirmed. 

Affirmed. 


•  NORTON  COAL  CO.  v.  HANKS'  ADMIL 
(Snpreme  Conrt  of  Appeals  of  Virginia.    Sept. 

1.  Mabteb   ANn   Skbvant— KisKS   AsstntBD— 
Reliance  on  Mabtkb'b  Cabk  —  Sjsvant'b 

KNOWIiKDOK  OT  DANOEB. 

An  employA  may  not  assume  that  liis  em- 
ployer has  performed  his  duty  in  famishing  a 
reasonably  safe  place  in  which  to  work  where 
the  emplOT^  has  knowledge  of  facts  or  circum- 
stances which  would  indicate  to  a  reasonable 
man  that  the  assumption  was  not  justified. 

[E^.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g§  574-600.] 

2.  Trial— Instbuctions—Inconsibtenot. 

Generally,  where  inconsistent  instructions 
are  given,  the  verdict  should  be  set  aside. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  46,  Trial,  H  564-566.] 

3.  Masteb  and  Sebvant— Injvbieb  to  Sebv- 
ant— Fellow  Sebvant—Supebintgndence. 

While  it  was  the  duty  of  a  decedent,  a  track 
layer  in  defendant's  mine,  to  keep  a  look-out  for 
his  own  safety,  and  to  inspect  the  mine  roof 
where  he  was  working  if  he  had  reason  to  believe 
that  it  was  unsafe,  he  would  not  thereby  t>ecome 
a  fellow  servant  of  a  mine  boss,  upon  whom  de- 
fendant had  imposed  the  duty  oi  inspecting  gen- 
erally the  mine  roof,  and  seeing  that  it  was  rea- 
sonably safe. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  34,  Master  and  Servant,  gg  429,  463,  491.] 

4.  SaUB— DUTT  OF  SUPEBINTENDENT. 

It  being  the  du^  of  defendant's  mine  fore- 
man to  inspect  the  mine  and  see  that  it  was  in  a 
reasonably  safe  condition,  he  should  have  in- 
formed decedent  of  the  danj^erous  condition  of 
the  mine  roof  where  he  assigned  the  latter  to 
work,  of  which  he  knew,  even  if  he  thought  the 


roof  would  stand  for  awhile  longer  without  fall- 
ing. 

[Ed.  Note.— For  cases  ui  point,  see  Cent.  Dig. 
vd.  84,  Master  and  Servant,  g  297.] 

6.  Same  —  Actionb— Evidence  —  Admissibil- 

ITT. 

In  an  action  for  the  death  of  decedent  by 
■late  falling  on  him  in  a  place  where  he  had 
been  assigned  to  work  by  the  mine  foreman, 
plaintiff  could  prove  that  under  defendant's 
rules  it  was  the  foreman's  duty  to  warn  em- 
piojtB  of  the  dangerous  condition  of  the  roof,  of 
which  he  knew,  when  be  ordered  them  to  work 
in  that  place. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gg  924-026.] 
6.  Same. 

In  an  action  for  decedent's  death  while  re- 
pairing tracks  in  a  mine  where  he  was  ordered 
to  work  by  defendant's  mine  boss,  a  question 
to  a  witness  whether  it  was  the  duty  of  the  mine 
boss  to  warn  men  of  any  danger  which  exists  in 
the  working  places  to  which  he  assigns  them 
should  have  been  limited  to  the  dangerous  condi- 
tions of  the  roof  known  to  the  mine  hoes,  or 
which  he  should  have  known  by  the  exercise  of 
ordinary  care. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  Hanks'  administrator  against 
the  Norton  Coal  Company.  Judgment  for 
plaintifT,  and  defendant  brings  error.  Re- 
versed and  remanded  for  new  trial. 

Ayers  ft  Fulton,  Bullitt  ft  Kelly,  and  J.  W. 
Chalkley,  for  plaintlft  in  error.  Vicars  ft 
Peery,  for  defendant  in  error. 

BUCHANAN,  J.  James  Hanks,  whilst 
working  as  a  track  repairer  in  the  coal  mine 
of  the  Norton  Coal  Company,  was  killed  by 
the  falling  of  a  large  piece  of  slate  from  the 
roof  of  the  haul  way  in  which  he  was  em- 
ployed. His  administrator,  the  defendant 
In  error,  Instituted  this  action  to  recover 
damages  from  the  coal  company,  upon  the 
ground  that  his  intestate  lost  his  life  by  rea- 
son of  Its  negligence.  There  was  a  verdict 
and  Judgment  against  the  defendant,  and  to 
that  Judgment  this  writ  of  error  was  award- 
ed. 

The  evidence  tended  to  prove  that  Hanks, 
the  decedent,  was  directed  by  the  defendant's 
mine  foreman  to  assist  another  employ^  nam- 
ed Murphy  in  repairing  the  track  in  mine 
No.  4  of  the  defendant  They  had  repaired 
the  track  in  one  of  the  entries  of  the  mine, 
and  were  returning  from  their  work,  when 
they  met  the  mine  foreman  in  another  en- 
try, who  was  told  by  Murphy  that  there 
had  been  a  wreck  in  that  entry  in  which 
there  was  some  bad  track.  The  mine  fore- 
man thereupon  ordered  them  to  take  up  the 
track  in  that  entry  or  haulway,  and  relay  it 
that  evening,  so  that  the  mining  machine 
could  be  taken  over  It  that  night  to  the  face 
of  the  coal.  This  was  alx>ut  4  o'clock  In  the 
evening.  Murphy  and  Hanks  immediately 
commenced  to  tear  up  the  track,  as  directed. 
While  80  engaged.  Murphy  heard  a  small 
piece  of  slate  or  coal  fall  He  was  unable  to 
state  whether  it  fell  from  the  roof  or  the  side 
of  the  entry  or  haulway  In  which  they  were 
workhig.    When  he  first  heard  It,  he  thought 
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It  was  caused  by  a  rat  mnnlng  "around  tbe 
gob."  He  tapped  upon  the  roof  immediate- 
ly above  blm,  and,  finding  It  safe,  continued 
bis  work.  Tbe  substance  whicb  Murphy- 
beard  fall  fell  about  10  feet  from  blm  and 
within  6  feet  of  Hanks.  Murphy  could  not 
say  whether  or  not  Hanks  heard  It.  Noth- 
ing was  said  by  either  to  the  other  about  It 

Tbe  evidence  further  tended  to  prove  that 
the  falling  of  slate  from  the  roof,  which  is 
called  "dripping,"  Is  an  indication  or  warn- 
ing to  miners  that  the  mine  roof  is,  or  may 
be,  in  a  dangerous  condition. 

About  two  hours  after  this  slate  or  coal 
was  beard  to  fall,  and  when  Murphy  and 
Hanks  were  at  work  40  or  50  feet  nearer  the 
face  of  the  coal,  a  large  piece  of  slate,  about 
9  feet  long,  5  feet  wide,  and  17  inches  thick 
in  the  middle,  but  thinner  towards  the  sides, 
fell  upon  them,  causing  the  death  of  Hanks 
and  injuring  Murphy. 

There  was  also  evidence  tending  to  prove 
that  tbe  mine  foreman  some  days  before 
(though  this  is  denied  by  him)  had  been  in- 
formed by  another  employ^  of  tbe  company 
that  the  roof  at  the  place  where  the  slate 
fell  was  in  a  dangerous  condition,  and,  un- 
less the  slate  was  timbered  or  taken  down, 
some  one  would  get  killed,  and  the  foreman's 
reply  was  that  it  might  stand  for  some  time. 

One  of  the  errors  assigned  is  to  the  action 
of  the  court  in  giving  and  in  refusing  to  give 
certain  instructions. 

By  Instruction  No.  1,  given  at  the  request 
of  the  plaintiff,  the  Jury  were  told  "that  it 
was  the  duty  of  the  defendant  company  to 
use  all  reasonable  care  to  provide  and  main- 
tain a  reasonably  safe  and  suitable  place  In 
which  its  employes  were  at  work,  and  not  to 
expose  its  employ^  to  risks  beyond  those 
incident  to  tbe  employment,  and  not  to  ex- 
pose them  to  risks  beyond  those  risks  in  con- 
templation at  the  time  of  the  contract  of 
service*  and  Its  employes  had  the  right  to 
presume  that  these  duties  had  been  perform- 
ed, and  for  Injuries  to  its  employes,  resulting 
from  a  breach  of  this  duty,  the  defendant  Is 
responsible  in  damages.  And,  if  the  jury 
believe  from  the  evidence  in  this  case  that 
the  defendant  company  did  not  perform  this 
duty,  and  that  the  breach  of  this  duty  of  tbe 
defendant  company  was  the  proximate  cause 
of  the  injury  that  resulted  in  tbe  death  of 
James  Hanks  while  in  the  employment  of 
the  said  defendant  company,  then  the  said 
defendant  company  Is  liable  in  damages  in 
this  case." 

Tbe  objection  made  to  that  Instruction  is 
that  it  told  tbe  Jury  tbat  the  defendant's  em- 
ployes bad  tbe  right  to  presume  tbat  it  had 
performed  its  duty  in  providing  a  reasonably 
safe  place  in  which  to  work,  "notwithstand- 
ing the  fact  tbat  two  hours  before  the  slate 
fell  tbe  witness  Murphy  had  heard  the  drip- 
ping of  the  slate,  and  knew  that  it  meant  a 
bad  roof,  and  tbe  practically  necessary  Infer- 
ence that  Hanks  must  have  heard  and  knew 
tbe  same  thing." 


If,  as  is  conceded  by  the  defendant's  coun< 
sel,  there  bad  been  no  evidence  tending  to 
show  tbat  the  employes  had  notice  of  the  dan- 
gerous condition  of  the  roof  of  the  haulway, 
the  instruction  would  have  been  correct; 
but,  there  being  evidence  which  tended  to 
prove  that  tbe  roof  of  the  mine  was  "drip- 
ping," which  indicated  that  the  roof  was,  or 
might  be,  in  an  unsafe  condition,  and  tbat 
the  decedent  Hanks  had  knowledge  there- 
of, the  Instruction  did  not  correctly  pro- 
pound the  law. 

The  employe's  right  to  act  upon  the  pre- 
sumption that  his  employer  has  done  his 
duty  in  furnishing  him  a  reasonably  safe 
place  in  which  to  work  does  not  exist  where 
tbe  employe  Is  affected  with  notice  of  facts 
or  circumstances  which  would  indicate  to 
any  reasonably  Intelligent  man  tbat  the 
presumption  was  unjustifiable.  See  Labatt 
on  Master  &  Servant,  gS  356,  413a;  1  Bail- 
ey's Per.  InJ.  etc.,  $  800;  1  Shear.  &  Red. 
on  Neg.  {§  211,  217. 

Instruction  numbered  5,  given  upon  the  re- 
quest of  the  plaintiff,  properly  Instructed 
the  jury  upon  this  point  The  effect  of  It, 
however,  was  not  to  cure  the  error  In  in- 
struction No.  1.  That  Instruction  was  com- 
plete in  itself;  and,  if  the  Jury  believed  the 
facts  hypothetlcally  stated  therein,  they  were 
told  that  tbe  defendant  was  liable,  even 
though  they  might  have  believed  that  the 
plaintiff's  intestate  had  knowledge  which 
should  have  warned  him  that  it  was  unsafe 
to  act  upon  the  assumption  tbat  the  de- 
fendant had  performed  its  duty.  GeneraU 
ly,  where  inconsistent  instructions  are  given, 
the  verdict  should  be  set  aside.  This  case 
clearly  comes  within  the  general  rule.  See 
Va.  &  N.  O.  Wheel  Co.  v.  Chalkley,  98  Va. 
62,  34  S.  EI  976;  N.  &  W.  Ry.  Co.  v.  Mann. 
99  Va.  180,  187,  37  8.  E.  849;  Bowles  v. 
Commonwealth,  103  Va.  816.  831,  832,  48 
S.  E.  527;  C.  &  O.  Ry.  Co.  v.  Whitlow,  104 
Va.  90,  03,  94,  51  S.  B.  182. 

The  giving  of  Instruction  No.  6,  offered  by 
tbe  plaintiff,  is  assigned  as  error.  Two  ob- 
jections are  made  to  it — one  that  there 
was  no  evidence  upon  which  to  base  it;  and 
the  other,  as  we  understand  it  that  the  dan- 
gerous condition  of  the  mine  being  equally 
known  to  the  employer  and  employe.  It  does 
not  correctly  state  the  law. 

Both  objections  are  based  upon  a  mistake 
of  fact,  as  we  understand  the  record.  There 
was  evidence  upon  which  to  base  the  in- 
struction, and  also  tending  to  show  that  the 
employer  had  knowledge  of  the  dangerous 
condition  of  tbe  mine,  not  known  to  tbe  em- 
ploye. 

Instruction  No.  7  given  at  tbe  request  of 
the  plaintiff,  is  erroneous;  but  as  tbe  er- 
ror is  apparent  and  one  which  will  not  be 
made  upon  another  trial,  it  is  unnecessary 
to  discuss  it 

Tbe  refusal  of  the  court  to  give  Instruo 
tions  numbered  1  and  2,  asked  for  by  tbe  de- 
fendant, is  assigned  as  error. 
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The  objection  urged  to  instruction  No.  1 
Is  that  it  assumes  "that  a  horseback  or  ket- 
tle bottom  is  a  piece  of  slate  the  nature  of 
vrhlch  makes  it  impossible  to  ascertain  wheth- 
er or  not  it  is  loose  by  the  usual,  reasonable, 
and  ordinary  methods  used  In  determining 
loose   slate." 

It  iB  not  altogether  clear  that  the  Instruc- 
tion does  make  this  assumption;  but  upon 
the  next  trial  this  defect  can  be  removed  by 
leaving  that  question  clearly  to  the  Jury. 

Instruction  No.  2  is  as  follows:  "The  court 
further  Instructs  the  Jury  that  if  they  tielleve 
from  the  evidence  that  the  duty  of  inspecting 
the  roof  of  the  mine  for  the  purpose  of  dis- 
covering defects  therein,  and  of  remedying 
such  defects  when  discovered,  was  under  the 
rules  of  the  defendant  company  devolved  on 
the  mine  boss,  and,  also,  in  part  upon  the 
trackmen,  and  that  James  Hanks  at  the  time 
he  was  killed  was  a  trackman,  then  said 
mine  boss  and  said  Hanks  were  fellow- 
servants  as  to  the  inspection  of  the  said  roof 
and  the  repairing  thereof,  and  neither  can 
recover  for  the  neglect  of  such  duties  by 
the  other." 

While  it  was  the  duty  of  the  deceased  to 
keep  a  lookout  for  his  own  safety,  and  also 
to  inspect  the  roof  at  the  place  he  was 
working,  if  he  had  any  reason  to  believe  that 
It  was  in  an  unsafe  or  dangerous  condition, 
be  was  not  the  fellow  servant  of  the  mine 
boss,  upon  whom  the  defendant  had  imposed 
the  duty  of  inspecting  generally  the  mine 
roof,  and  of  seeing  that  it  was  In  a  rea- 
sonably safe  condition.  The  Instruction  was 
properly  refused. 

The  assignment  of  error  based  upon  bill 
of  exceptions  numbered  4  was  abandoned  in 
oral  argument. 

The  remaining  assignment  of  error  Is  to 
the  action  of  the  court  in  permitting  the  fol- 
lowing question  to  be  asked  and  answered: 

"Q.  State  whether  or  not  it  is  the  duty 
of  the  bank  foreman  to  warn  men  of  any 
danger  which  exists  in  the  working  places 
he  assigns  them? 

"A.  It  is  his  duty." 

The  witness  had  testified  that  he  was  an 
employs  of  the  defendant,  and  was  working 
in  the  mine  at  the  time  of  the  accident;  and 
that  he  had  informed  the  mine  foreman  of 
the  dangerous  condition  of  the  roof  where 
the  deceased  lost  his  life  several  days  be- 
fore the  accident  It  also  appeared  that  it 
was  the  duty  of  the  mine  foreman  to  inspect 
the  mine,  and  to  see  that  it  was  in  a  rea- 
sonably safe  condition.  Having  knowledge, 
as  the  evidence  tended  to  show,  of  the  dan- 
gerous condition  of  the  roof  before  he  sent 
Murphy  and  the  deceased  to  work  in  that 
entry,  be  ought  to  have  informed  them  at 
least  of  its  condition,  even  If  be  thought  It 
might  stand  a  while  longer.  It  was  clearly 
admissible  to  prove  that,  under  the  rules  of 
the  defendant  company,  it  was  his  duty  to 
warn  them  of  this  known  danger  when  he 
ordered  tbem  to  repair  the  track  in  that 
eZ  S.BS.-22 


entry.  Under  the  facts  of  this  case,  we  do 
not  think  that  the  defendant  could  have  been 
prejudiced  by  the  question  and  answer;  but, 
OS  the  case  will  have  to  be  reversed  upon 
other  grounds,  upon  the  next  trial  the  ques- 
tion should  be  limited  to  the  dangerous  con- 
dition of  the  roof  known  to  the  mine  foreman, 
or  which  ought  to  have  been  known  to  him  by 
the  exercise  of  ordinary  care.  ' 

The  judgment  must  be  reversed,  the  ver- 
dict set  aside,  and.  tbe  cause  remanded  for 
a  new  trial,  to  be  had  not  in  conflict  with 
the  views  expressed  in  this  opinion. 

Reversed. 


NORFOLK  &  W.  RT.  CO.  v.  DAVIS' 
ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
10,  1908.) 

1.  Ratlboads— Crossing  Accidents  —  Con- 
tbibutobt  nsguokncb— compijiint— sur- 
ficienct. 

In  an  action  against  a  railroad  for  the 
death  of  a  driver  of  a  vehicle  at  a  grade  cross- 
ing, a  complaint  alleging  that  the  train,  being 
in  a  cut  and  by  reason  of  a  house,  was  invisible 
until  within  693  feet  of  the  crossing,  and  that 
defendant  failed  to  give  the  waming  required 
by  law,  showed  contributory  negligence  on  de- 
ceased's part;  it  not  appearing  but  that  if  he 
had  been  looking,  as  it  was  his  duty  to  do,  be 
could  have  seen  the  train  approaching  693  feet 
from  tbe  crossing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1112.] 

2.  Same. 

While,  in  an  action  against  a  railroad  for 
death  of  the  driver  of  a  vehicle  at  a  crossing,  it 
is  not  necessary  for  plaintiff  to  aver  that  de- 
ceased was  exercising  due  care  In  going  on  the 
track,  yet,  if  the  facts  averred  show  contribu- 
tory negligence  on  decedent's  part,  there  can  be 
no  recovery  in  the  absence  of  averments  show- 
ing that,  notwithstanding  such  contributory  neg- 
ligence, defendant,  by  the  exercise  of  ordinary 
care  after  it  discerned  or  ought  to  have  dis- 
cerned decedent's  danger,  might  have  avoided 
the  injury. 

\Ei.  Note.— For  cases  iu  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  f  1112.] 

3.  Same. 

In  an  action  against  a  railroad  for  death 
of  the  driver  of  a  vehicle  at  a  crossing,  counts 
of  the  declaration,  each  averring,  in  substance, 
that  decedent  reacbed  a  position  of  dancer  from 
the  train  when  he  arrived  at  and  orore  on  the 
cros.sing,  one  count  averring  that,  when  in  this 
position,  decedent  could  have  been  seen  and  his 
death  avoided  if  defendant  had  kept  a  proper 
lookout  and  had  exercised  ordinary  care,  both  of 
which  it  failed  to  do,  and  the  other  count  aver- 
ring that  defendant  discovered  decedent's  peril 
and  could  have  avoided  the  collision  had  it  exer- 
cised ordinary  care  but  that  it  failed  to  exercise 
such  care,  each  stated  a  good  cause  of  action. 

fEd.  KotP.~For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  }  1112.] 

4.  Same. 

Plaintiff's  Intestate,  when  seen  by  defend- 
ant railroad's  trainmen,  was  driving  very  slow- 
ly along  the  highway.  The  train  was  running 
at  a  speed  of  20  miles  or  more  an  hour,  and  tbe 
engine  bell  was  ringing.  There  was  nothing  in 
the  conduct  of  the  decedent  to  indicate  that  he 
was  not  in  full  possession  of  his  faculties :  that 
he  did  not  know  that  tbe  train  was  rapidly  ap- 
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Sroaching,  that  his  team  waa  not  entirely  nn- 
er  his  control,  or  anything  to  indicate  that  he 
intended  to  attempt  to  cross  the  track  in  front 
of  the  train,  which  was  in  foil  view.  Held  that, 
under  these  circumstances,  the  trainmen  had  a 
right  to  presume  that  decedent  would  stop,  and 
not  go  on  the  track. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  g  1016.] 

6.  Saios. 

In  an  action  against  a  railroad  for  the 
death  of  the  driver  of  a  vehicle  at  a  crossing, 
the  fact  that  decedent's  wagon  had  almost  got- 
ten over  the  crossing  when  it  was  struck,  and 
that,  if  the  train  had  been  checked  a  little  ear- 
lier, there  would  have  been  no  collision,  could 
not  render  defendant  liable,  in  the  absence  of 
evidence  that  the  trainmen  failed  to  exercise  or- 
dinary care  to  avoid  the  accident  after  decedent 
i«ft  a  place  of  safety  and  started  on  the  cross- 
ly 

Stror  to  Circuit  Court,  Wythe  County. 

Action  by  Davis'  administrator  against 
tbe  Norfolk  &  Western  Railway  Company. 
Jadgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded  for  new  trial. 

W.  B.  Kegley  and  R.  M.  Page,  for  plaintiff 
In  error.  A.  A.  Campbell  and  S.  W.  Wllllams, 
for  defendant  In  error. 

BUCHANAN,  J.  The  declaration  In  this 
case  contained  four  counts,  to  each  of  which 
and  to  tbe  whole  declaration  there  was  a 
demurrer.  Tbe  court  overruled  the  demur- 
rer, except  as  to  the  fourth  count,  and  its 
action  In  not  sostalnlng  the  demxurrer  to 
tbe  other  three  counts  Is  assigned  as  error. 

Tbe  first  count,  Mnitttng  the  formal  parts, 
after  stating  that  tbe  plaintiff's  intestate  and 
the  freight  train  which  caused  his  death 
were  going  in  the  same  direction  towards 
Max  Meadows,  a  station  on  tbe  defendant 
company's  line  of  road,   avers  that: 

"At  a  point  on  said  railroad  In  said  coun- 
ty between  Wythevllle  depot  and  Max  Mead- 
ows depot,  and  about  two  miles  east  of 
Wythevllle  depot,  a  public  road  or  high- 
way crosses  said  railroad,  said  highway  be- 
ing commonly  known  as  the  'McAdam  Road,' 
and  runs  through  Wythe  county.  Said  pub- 
lic lilghway  at  said  crossing  crosses  tbe  said 
railroad  track  at  grade  or  upon  the  same 
level  and  at  an  oblique  angle  to  the  rail- 
road.    Imlnediately   west   of   said   crossing 

and  about  yards  distant  therefrom, 

there  is  a  deep  cat  through  which  said  rail- 
soad  runs,  and  this  cut,  together  with  a 
liouse,  cut  off  tbe  view  of  the  crossing  from 
tbe  train  until  tbe  train  got  within  693  feet 
of  tbe  crossing. 

"And  the  plaintiff  avers  that  at  the  time 
aforesaid  his  Intestate,  J.  A.  Davis,  was 
traveling  alcmg  said  public  highway  towards 
said  crossing  In  bis  wagon,  driving  his  team 
of  horses  and  intending  to  cross  said  railroad 
at  said  crossing  on  said  highway,  and  was 
then  and  there  within  200  feet  of  said  cross- 
ing, and  at  the  same  time  tbe  defendant  was 
running  its  said  locomotive  engine  by  steam 
and  hauling  said  train  of  cars  towards  said 
crossing,  and  was  then  and  there  at  a  cer- 


tain distance  ttom  said  crossing,  to  wit,  OOO 
to  800  yards  therefrom. 

"And  plaintiff  alleges  that  tbe  defendant 
then  and  there  owed  to  his  intestate  the 
duty  to  sharply  sound  a  steam  whistle  twice 
at  a  distance  of  not  less  than  300  nor  more 
than  600  yards  from  said  crossing  towards 
which  both  said  freight  train  and  plaintiff's 
Intestate  were  traveling,  and  it  was  also  tbe 
duty  of  defendant  company  to  ring  a  bell 
of  ordinary  size  upon  said  locomotive  steam 
engine,  or  sound  said  whistle  continuously 
or  alternately  with  said  bell  after  said  whistle 
had  been  sounded  twice  as  above,  until  said 
engine  bad  reached  said  crossing.  But  this 
duty  the  defendant  carelessly  and  negll{;ent- 
ly  and  wrongfully  neglected  to  perform,  and 
at  said  time  and  place,  and  by  reason  of 
said  negligence,  plaintlfTs  intestate  was  not 
warned  by  said  signals  or  otherwise  of  the 
approach  of  said  train,  and  was  then  and 
there  ignorant  of  his  danger.  And  plaintiff 
further  avers  that  said  freight  train  was 
then  and  there  invisible  to  plaintiff's  intes- 
tate as  it  came  on  towards  said  crossing,  in 
time  for  plaintiff  to  save  himself,  by  reason 
of  said  train  being  in  the  cut  above  described, 
and  also  by  reason  of  a  bouse  which  also  im- 
peded plaintiff's  Intestate's  view  of  said  train. 

"And  by  reason  of  the  negllgoice  above 
set  forth  In  failing  to  give  said  signals  as 
above  set  forth,  and  being  then  and  tbere 
Igrnorant  of  bis  danger,  plalntltTs  Intestate 
then  and  there  continued  to  travel  on  said 
highway  to  said  crossing,  and  then  and 
tbere  in  said  wagon  drove  upon  said  cross- 
ing and  the  said  freight  train  or  engine 
thereof  then  and  there  ran  against  said 
wagon,  and  burled  said  intestate  from  said 
wagon  and  against  a  fence,  and  thereby  so 
hurt  and  wounded  plaintiff's  intestate  that 
be  then  and  there  died  instantly." 

The  objection  made  to  that  count  is  that, 
while  It  states  a  case  of  negligence  on  tbe 
part  t>f  tbe  defendant  company  in  falling  to 
give  the  warning  required  by  law  as  its 
locomotive  approached  the  crossing,  tbe  facts 
averred  show  that  the  plaintiff's  Intestate 
was   guilty   of   contributory  negligence. 

This,  as  we  nnderstand  the  coiint  is  true. 
It  states  that  the  highway  crossed  the  rail- 
way at  grade,  and  that,  by  reason  of  a  cot 
and  house  west  of  the  crossing,  the  view  of 
the  train  was  cut  off  until  it  reached  a 
point  within  683  feet  of  the  crossing.  Tbe 
plaintiff  then  undertakes  to  state  why  his 
decedent,  whose  duty  It  was  to  look  out  for 
tbe  train,  did  not  see  it  in  time  to  avoid  ttae 
collision,  and  in  doing  so  avers  that  the  train 
was  "invisible  to  plaintiffs  Intestate  as  it 
came  on  towards  the  crossing,  in  time  for 
plaintiff  to  save  himself,  by  reason  of  said 
train  being  in  the  cut  above  described,  and 
also  by  reason  of  a  bouse  which  also  impeded 
plalntitTs  intestate's  view  of  said  train." 
Tbere  is  nothing  in  that  averment  to  show 
that  if  the  deceased  had  been  looking,  as 
it  was  his  duty  to  do,  he  could  not  have  seen 
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tbe  -train  approaching  893  feet  west  of  tbe 
crossing.  On  the  contrary,  the  necessary  In- 
ference from  tbe  facts  averred  Is  that  he 
could  have  done  so.  It  was  not  necessary 
for  the  plaintiff  to  aver  that  his  decedent 
was  exercising  due  care  In  going  npon  the 
railway  track;  yet,  If  the  facts  averred  In 
tbe  count  show  contributory  negligence  on 
tbe  part  of  tbe  plalntlflTs  decedent,  there  can 
be  no  recovery  under  such  count.  In  the  ab- 
sence of  averments  which  show  that,  not- 
wltbstandlng  such  contributory  negligence, 
tbe  defendant,  by  tbe  exercise  of  ordinary 
care  after  It  discerned  or  ought  to  have 
discerned  the  decedent's  danger,  might  have 
avoided  the  Injury. 

The  second  and  third  counts  each  state  a 
good  cause  of  action,  as  we  construe  them. 
They  each  aver.  In  substance,  that  tbe  plaln- 
tUTs  decedent  reached  a  position  of  danger 
from  the  moving  train  when  he  arrived  at' 
and  drove  npon  the  crossing.  The  second 
count  avers  that,  when  in  this  position  of 
danger,  the  decedent  could  have  been  seen 
and  his  death  avoided  if  the  defendant  had 
been  keeping  a  proper  lookout,  and  had  ex- 
ercised ordinary  care  to  prevent  tbe  collision, 
but  that  It  was  not  keeping  such  lookout, 
nor  did  It  exercise  such  care.  The  third  count 
avers  that,  when  In  this  position  of  danger, 
tbe  defendant  did  see  tbe  decedent's  peril, 
and  could  have  avoided  the  colllMon  if  it 
had  exercised  ordinary  care,  but  that  it  fail- 
ed to  exercise  such  care. 

However  negligent  the  decedent  may  have 
I>eeii  in  driving  upon  the  crossing  in  front 
of  a  moving  train,  he  was  still  entitled  to  re- 
cover if,  after  the  defendant  saw  or  ought  to 
have  seen  that  he  was  in  peril.  It  failed  to 
exercise  ordinary  care  to  avoid  injuring  him. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  refusing  to  give  certain 
instructions  asked  for  by  the  defendant,  and 
In  giving  certain  other  instructions.  It  is 
unnecessary  to  consider  whether  or  not  the 
instructions,  or  any  of  them,  asked  for  by 
the  defendant,  were  correct  and  applicable  to 
tbe  case,  as  we  are  of  opinion  that  tbe  in- 
stmctlons  given  by  the  court  properly  sub- 
mitted the  case  to  the  jury,  and  that  upon 
those  InstmctlonB  there  ought  to  have  been 
a  verdict  for  the  defendant. 

It  Is  conceded  In  tbe  brief  of  counsel  for 
tbe  plaintiff,  and  if  It  were  not  it  Is  clear, 
that  there  could  be  no  recovery  in  the  case 
unless  the  evidence  showed  that  tbe  defend- 
ant could,  by  the  exercise  of  ordinary  care, 
have  prevented  the  accident  after  the  plain- 
tiff's Intestate  was  discovered  In  a  situation 
of  peril,  or  by  tbe  exercise  of  ordinary  care 
ought  to'  have  discovered  it 

Tbe  engineman  on  the  defendant's  train 
saw  tbe  deceased  as  he  was  driving  along  the 
highway  toward  the  crossing,  some  70  or  80 
feet  from  it  The  fireman  saw  him  when  he 
was  some  50  feet  from  it  The  plaintiff's  in- 
testate, when  seen  by  the  trainmen,  was  sit- 
ting on  the  running  gears  of  bis  wagon,  driv- 


ing very  slowly  along  tbe  bigbway.  Tbe 
train,  which  consisted  of  an  engine  and  11 
loaded  freight  cars,  was  running  at  a  speed 
of  20  mllea  or  more  an  hour,  and  the  bell 
on  tbe  engine  was  ringing.  There  was  noth- 
ing in  tbe  conduct  of  the  plaintifTs  Intestate 
to  Indicate  that  he  was  not  in  the  full  pos- 
session of  his  faculties ;  that  be  did  not  know 
that  the  train  was  rapidly  approaching ;  that 
his  team  was  not  entirely  under  his  control, 
or  anything  to  Indicate  that  he  intended  to 
cross,  or  attempt  to  cross,  tbe  railroad  track 
in  front  of  the  train  which  was  in  full  view. 
Under  these  circumstances,  tbe  trainmen 
had  the  right  to  presume  that  he  would  stop, 
and  not  go  upon  the  track. 

In  the  case  of  Southern  Ry.  Ck).  v.  Daves, 
etc.  (Va.)  61  S.  E.  748,  decided  at  the  last 
term  of  tbe  court,  it  was  held  that  a  railroad 
company  could  not  be  held  liable  for  tbe  fail- 
ure of  its  enghieer  to  anticipate  that  a  per- 
son, whether  infant  or  adult,  approaching  a 
crossing  is  going  to  step  upon  the  track  im- 
mediately in  front  of  a  moving  engine,  unless 
there  is  something  to  suggest  to  the  engineer 
that  such  person  does  not  intend  to  remain  in 
a  place  of  safety  until  the  train  has  passed. 

When  the  plaintiff's  intestate  left  a  place 
of  safety  and  started  upon  tbe  crossing,  the 
fireman  at  once  Informed  the  engineman,  who 
could  not  then  see  the  wagon  from  bis  side 
of  the  engine,  that  tbe  plaintiff's  Intestate 
was  driving  upon  the  crossing.  Tbe  engine- 
man  bnmedlately  applied  the  air  brakes, 
sounded  tbe  alarm,  and  did  all  that  could  be 
done  to  avoid  a  collision.  There  is  nothing 
In  the  evidence  to  satisfactorily  show,  or  to 
show  at  all,  that  after  the  trainmen  knew,  or 
ought  to  have  known,  of  the  peril  of  the 
plalntifrs  intestate,  they  did  not  do  all  that 
they  could  to  avoid  the  accident  It  Is  quite 
true  that  the  wagon  had  almost  gotten  over 
the  crossing  when  it  was  struck,  and  that, 
if  the  train  had  been  checked  a  little  earlier, 
there  would  have  been  no  collision ;  but  that 
fact.  In  the  absence  of  evidence  that  the 
trainmen  failed  to  exercise  ordinary  care  to 
avoid  the  accident  after  tbe  plalntifrs  intes- 
tate left  a  place  of  safety  and  started  upon 
the  crossing,  cannot  render  the  defendant  li- 
able. 

The  judgment  must  be  reversed,  tbe  ver- 
dict of  tbe  jury  set  aside,  and  the  cause  re- 
manded for  a  new  trial  to  be  had  not  in  con- 
flict with  the  views  expressed  In  this  opinion. 

Beversed. 


DURBIN  V.  ROANOKB  BLDO.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
10,  1908.) 

1.  Equitt— Bux   OF   Review  —  CTnnii.ATivK 
Evidence. 

Where,  on  the  first  hearing  of  a  suit,  it 
was  held  on  appeal  that  there  was  no  evidence  at 
all  on  a  certain  issue,  a  bill  of  review  founded 
on  after-discovered  evidence  on  that  issae  should 
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not  be  refused  on  the  ground  that  the  evidence 
is  cumulative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  19,  Equity,  {  1092.] 
2.  Saioc  —  Nkwlt  Disoovebed  Evidence  — 

Requisites. 

A  bill  of  review  founded  on  newly  discover- 
ed evidence,  showing  the  discovery  of  evidence 
after  the  final  decree  was  rendered  and  afiSrmed, 
which  could  not  have  been  discovered  before  by 
the  exercise  of  reasonable  diligence,  and  which 
is  not  merely  cumulative  and  is  material  and 
such  as,  if  true,  ought  to  produce  on  another 
hearing  a  different  result  on  the  merits,  entitles 
complainant  to  a  rehearing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dij^ 
vol.  19,  Equity.  SS  1091-1094.] 

Appeal  from  Corporation  Court  of  Cl^  of 
Boanoke. 

Bill  by  one  Dnrbln  against  the  Roanoke 
Building  Company  and  others  to  review  a  de- 
cree on  the  ground  of  newly  discovered  evi- 
dence. From  a  decree  refusing  leave  to  file 
the  bill,  complainant  appeals.  Reversed  and 
remanded. 

See  107  Va.  753,  60  S.  E.  86. 

Scott,  Altlzer  &  Watts  and  Dupey  &  Whit- 
tle, for  appellant  Ij.  H.  Cocke  and  Hart  & 
Hart,  for  appellees. 

HARBISON,  J.  This  I9  the  second  ap- 
pearance of  this  case  upon  our  docket  At  the 
January  term,  1908,  an  opinion  was  handed 
down  affirming  a  final  decree  of  the  corpora- 
tion court  of  the  city  of  Boanoke  which  was 
rendered  at  its  April  term,  1907.  After  that 
decision,  and  within  one  year  of  the  date  of 
the  final  decree  thereby  affirmed,  the  com- 
plainant In  the  court  below,  who  was  the 
appellant  here,  filed  his  bill  in  the  corpora- 
tion court  praying  that  the  final  decree, 
which  was  afflirmed  by  this  court,  be  review- 
ed and  reversed. 

The  record  of  the  original  suit,  as  pre- 
sented here,  together  with  the  opinion  and  de- 
cree of  this  court  are  filed  with  the  bill  as  a 
part  thereof.  The  record  shows  that  the  ob- 
ject of  the  suit  was  to  subject  to  the  lien  ot 
appellant's  Judgment  against  the  Roanoke 
Building  Company  and  others  a  narrow  strip 
of  land  forming  a  portion  of  the  northern  half 
of  Walnut  street  lying  Immediately  east  of 
Jefferson  street,  as  shown  on  a  map  of  the 
Boanoke  Land  &  Improvement  Company, 
which  Is  filed  as  an  exhibit  with  the  original 
bill.  It  further  shows  that  the  location  of 
Walnut  street  was  afterwards,  and  before 
dedication,  changed  so  as  to  run  In  a  more 
southerly  direction,  thus  leaving  the  strip  of 
land  In  controversy  not  occupied  for  street 
purposes. 

The  rights  of  the  parties,  as  shown  by  the 
former  decision  of  this  court  turned  upon 
the  question  whether  or  not  the  change  In 
the  location  of  Walnut  street  was  accomplish- 
ed before  February  3,  1891,  the  date  of  the 
deed  from  the  Roanoke  Building  Company, 


the  Judgment  debtor,  to  Joseph  EIUsl  -This 
court  held  that  there  was  no  evidence  es- 
tablishing that  fact,  and  that,  In  the  altsence 
of  evidence  to  the  contrary,  the  street  must 
be  assumed  to  remain  in  Its  original  location. 

The  bill  of  review  was  sworn  to  by  the 
complainant ;  and,  on  being  tendered,  the  cor- 
poration court  refused  leave  to  file  It  upon 
the  ground  that  the  newly  discovered  evidence 
was  cumulative. 

The  bill  alleges  that,  since  the  final  decree 
and  its  affirmance,  the  complainant  has  dis- 
covered relevant  and  material  evidence  which 
shows  that  Walnut  street  was  changed  to  Its 
present  location  prior  to  the  3d  day  of  Feb- 
ruary, 1891,  the  date  of  the  deed  from  the 
Boanoke  Building  Company  to  Joseph  Ellis. 
This  allegation  Is  clearly  supported  by  the 
affidavit  of  a  witness,  filed  with  the  bill  as 
a  part  thereof,  and.  If  true,  it  establishes  the 
fact,  the  failure  to  establish  which  was  made 
the  sole  ground  for  affirming  the  final  decree 
which  was  adverse  to  the  appellant  The 
newly  discovered  evidence.  If  true,  ought 
therefore  on  a  rehearing  to  produce  a  dif- 
ferent result  on  the  merits. 

The  bill  further  alleges  that  the  evidence 
now  adduced  could  not  have  been  discovered 
before  by  the  exercise  of  reasonable  dlU< 
gence.  This  allegation  Is  fully  sustained  by 
the  affidavits  of  counsel,  which  show  that  the 
evidence  was  not  discovered  until  the  18th 
of  March,  1908,  and  could  not  have  been  dis- 
covered earlier  by  any  degree  of  diligence; 
that  extraordinary  efforts  were  made,  without 
success,  to  discover  the  same  prior  to  the 
former  bearing  of  the  cause. 

It  was  clearly  error  to  refuse  leave  to  file 
the  bill  of  review  upon  the  ground  that  the 
new  evidence  was  cumulative.  The  former 
opinion  of  this  court  holds  that  there  was  no 
evidence  tending  to  show  that  the  change  in 
the  location  of  Walnut  street  had  been  made 
prior  to  February  3,  1901.  When,  upon  the 
first  hearing,  there  is  no  evidence  at  all, 
newly  discovered  evidence  can  hardly  be  said 
to  be  cumulative. 

All  of  the  requisites  of  a  bill  of  review  are 
found  In  the  bill  of  the  appellant:  (1)  The 
evidence  was  discovered  after  the  final  decree 
was  rendered  and  affirmed;  (2)  It  could  not 
have  been  discovered  before  by  the  exercise 
of  reasonable  diligence;  (3)  it  is  material, 
and  such  as,  if  true,  ought  to  produce,  on 
another  hearing,  a  different  result  on  the  mer- 
its; and  (4)  it  is  not  merely  cumulative.  A 
bill  founded  on  after-discovered  evidence, 
with  the  requisites  stated,  entitles  the  com- 
plainant to  a  rehearing.  Connolly  v.  Connol- 
ly, etc.,  32  Grat  657. 

The  decree  appealed  from  Is  erroneous,  and 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  In  accordance  with 
the  views  herein  expressed. 

Beversed. 
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JOHNSTON    ft   GROMMBTT   BROS.   T. 
BUNN  ft  MONTEIRO. 

(Sapreme  Coart  of  Appeals  of  Virginia.    Sept 
10.  1908.) 

1.  Mechanics'  Liens— Natube  of  Pboceid- 
iSG — Right  to  Gbart  Leoai.  Relief. 

A  gnit  to  enforce  a  mechanic's  lien  l>elng  in 
efaity,  where  the  court  liaa  once  acquired  juris- 
diction, it  may,  under  its  general  power  to  go 
OD  to  a  complete  adjudication,  render  a  personal 
decree  for  the  indebtedness  sought  to  be  secured 
by  the  mectianic's  lien,  though  the  right  to  that 
lien  is  not  then  established,  and  may  appoint  a 
commissioner  to  talie  the  evidence,  and  report 
whether  complainants  are  entitled  to  a  lien. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Die 
ToL  34.  Mechanics'  Liens,  ((  028-031.] 

2.  Contracts  —  Conbtbuction  Contracts  — 
FINAL  S^sthiatk  or  Enoineeb— Conditior 
Pbecbdert. 

A  construction  contract  provided  that, 
wlienever  in  the  opinion  of  the  chief  engineer 
the  contract  had  been  completely  performed,  he 
ghonld  make  and  return  a  final  estimate  of  the 
work  done  by  contractors,  and  certify  it  in  writ- 
ing that  the  procuring  of  such  certificate  and 
final  estimate  should  constitute  a  condition 
precedent  to  any  right  of  action  by  contractors 
against  the  company.  Held,  that  a  contractor 
liad  no  right,  in  the  absence  of  an^  nnnecessary 
or  unreasonable  delay  by  the  engmeer  in  mak- 
ing estimates,  or  of  any  mistake  or  fraud  on 
his  part,  without  the  consent  of  the  other  party 
to  the  contract,  to  employ  an  ennneer  who  was 
a  stranger  to  the  contract  to  make  a  final  esti- 
mate of  the  work,  and  then  bring  an  action  on 
the  contract  based  upon  the  stranger's  estimate. 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  by  Bnnn  &  Monteiro  against  Joimston 
ft  Gronunett  Bros,  to  enforce  a  mechanic's 
Hen.  Decree  for  complainants  and  defend- 
ants appeaL    Reversed  and  remanded. 

Flannlgan  &  Burnett  and  Irvine  &  Morri- 
son, for  appellants.  W.  S.  Mathews,  for  ap- 
pellees. 

HARRISON,  J.  The  bill  In  this  case  was 
filed  by  the  appellees  to  enforce  payment  of 
a  mechanic's  lien,  alleged  to  be  due  them  as 
Bubcontractors  for  work  done  In  constructing 
a  section  of  the  Black  Mountain  Railroad. 

It  appears  that  the  Keokee  Coal  &  Coke 
Ck)mpany,  as  general  contractors,  entered  In- 
to a  contract  with  the  Black  Mountain  Rail- 
toad  Company  to  build  for  the  latter  a  rall- 
roed,  several  miles  in  length,  between  Imbo- 
den.  In  Wise  ootmly,  and  Keokee,  in  Lee 
county.  Tbe  Keokee  Coal  ft  Coke  Company 
sublet  its  entire  undertaking,  by  contract  in 
writing,  to  the  firm  of  Johnston  ft  Grommett 
Bros.,  the  appellants,  who.  In  turn,  by  parol 
contract,  sublet  a  part  of  the  work  to  the 
appellees,  Bnnn  ft  Monteiro.  The  evidence 
shows  that  tmder  this  parol  contract  the 
appellees  were  to  be  governed  by  the  written 
contract  which  had  been  entered  into  by 
the  appellants  with  the  Keokee  Coal  &  Coke 
Company. 

The  Black  Mountain  Railroad  Company, 
the  Keokee  Coal  &  Coke  Company,  and  John- 
ston &  Grommett  Bros,  were  made  parties  de- 
fendant to  the  bill,  which  alleged  that  com- 
plahiants  had  completed  their  contract  and 


taken  ont  a  mechanic's  lien  for  the  balance 
due  tbem  on  that  portion  of  the  roadbed 
which  they  had  constructed,  and  prayed  that 
the  Black  Mountain  Railroad  Company  and 
the  Keokee  Coal  &  Coke  Company  be  required 
to  answer  as  to  the  amount  they  were  due, 
or  would  become  dne,  to  Johnston  &  Grom- 
mett Bros.,  by  reason  of  the  latter's  comple- 
tion of  their  contract  for  the  construction  of 
the  railroad  mentioned.  The  prayer,  further. 
Is  that  complainants,  who  are  the  appellees 
here,  be  decreed  a  Hen  on  that  part  of  the 
Black  Mountain  roadbed  which  was  con- 
structed by  them  between  stations  834  and 
866,  described  in  their  mechanic's  Hen,  which 
was  made  a  part  of  the  bill,  and  that  th^ 
be  decreed  a  sale  of  the  same  for  the  payment 
of  their  debt,  and  be  given  a  personal  judg- 
ment against  the  Black  Mountain  Railroad 
Company  and  the  Keokee  Coal  ft  Coke  Compa- 
ny for  such  supiB  as  they  may  appear  to  have 
owed  Johnston  &  Grommett  Bros,  on  the 
date  they,  respectively,  received  notice  of  the 
complainants'  mechanic's  lien,  and  for  gen- 
eral relief. 

Upon  the  bill,  the  answers,  which  ieay  its 
allegations,  and  the  evidence  in  the  cause, 
the  decree  appealed  from  was  rendered,  giv- 
ing a  personal  Judgment  for  $2,203.21,  sub- 
ject to  a  credit  of  $522.15  and  costs  of  suit, 
against  the  appellants,  Johnston  &  Grommett 
Bros.,  with  the  right  to  issue  execution 
thereon.  The  decree  then  refers  the  cause  to 
a  commissioner  to  ascertain  whether  the 
Black  Mountain  Railroad  Company  and  the 
Keokee  Coal  &  Coke  Company  are  liable  to 
the  complainants  by  reason  of  the  filing  of 
their  mechanic's  lien,  and.  If  so.  In  what 
amount 

We  are  of  opinion  that  the  position  taken 
by  appellants,  that  the  court  was  without 
Jurisdiction  to  enter  the  judgment  complain- 
ed of,  is  not  tenable.  The  appellants  con- 
tend that  the  only  ground  for  equitable  juris- 
diction In  this  case  is  that  the  complainants 
have  a  mechanic's  Hen  to  be  enforced,  and 
that  the  record  fails  to  show  that  there  la 
any  snch  indebtedness  on  the  part  of  the 
owner  of  the  railroad  in  question  to  any 
of  the  contractors  as  would  give  the  com- 
plainants the  right  to  a  mechanic's  lien;  that 
the  decree  which  gives  judgment  In  favor  of 
the  appellees  does  not  hold  that  a  lien  ex- 
ists, but  appoints  a  commissioner  to  take  evi- 
dence and  report  whether  the  Black  Moun- 
tain Railroad  Company  owes  the  Keokee 
Coal  &  Coke  Company  anything,  or  whether 
the  latter  company  owes  the  appellants  any- 
thing; and  that  the  court  is  without  jnris- 
dlctlon  to  enter  a  personal  decree  until  It  has 
gone  far  enough  to  ascertain  and  decree  that 
a  lien  exists. 

The  right  of  Bunn  &  Monteiro,  the  appel- 
lees, to  recover  from  the  appellants,  with 
whom  they  contracted,  does  not  depend  upon 
the  right  of  the  former  to  a  mechanic's  lien. 
If  the  fact  was  properly  established  by  the 
record  that  the  appellants  were  Indebted  ti> 
the  appellees,  a  personal  decrae.  against  the 
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aroellants  for  nich  indebtedness  could  be  ren- 
dered, although  the  right  to  a  mechanic's  Uea 
bad  not  then  been  established.  This  was  a 
bona  fide  proceeding  in  equity  to  enforce  the 
medianlc's  lien  alleged  in  favor  of  the  appel- 
lees It  may  turn  out  when  the  evidence  is 
taken  that  the  complainants  in  the  bill  are 
not  entitled  to  a  lien  upon  the  section  of 
the  railroad  bed  in  question;  but,  if  It  ap- 
pears that  the  complainants  are  entitled  to 
recover  from  the  appellants,  the  court  can 
proceed  to  give  judgment  in  their  favor  for 
the  amount  due,  althou^  they  may  have 
failed  to  establish  their  right  to  a  lien;  it 
being  well  settled  that,  when  a  court  of  equi- 
ty has  once  acquired  jurisdiction  of  a  cause 
upon  equitable  grounds,  it  may  go  on  to  a 
complete  adjudication,  even  to  the  extent  of 
establishing  legal  rights  and  granting  legal 
remedies  which  would  otherwise  be  beyond 
the  scope  of  its  authority.  Walters  v.  Bank, 
T6  Va.  12;  Penn  v.  Ingles,  82  Va.  65;  Bee- 
cher  V.  Lewis,  84  Va.  682,  6  S.  B.  367;  Grubb 
V.  Starkey,  90  Va.  834,  20  S.  E.  784. 

We  are,  however,  further  of  opinion  that 
It  'Was,  as  contended,  premature  to  enter  the 
persoBHl  decree  complained  of,  in  favor  of 
the  appellees  against  the  appellants. 

The  evidence  satisfactorily  shows  that,  ex- 
c^t  in  two  or  three  particulars,  not  material 
In  this  connection,  the  contract  between  the 
appellants  and  the  appellees  was  that  the  ap- 
pellees were  to  be  bound  by  the  written  con- 
tract entered  into  between  the  appellants  and 
the  Keokee  Coal  &  Coke  Company.  That  con- 
tract sets  forth  In  detail  all  the  terms  and 
conditions  of  theundertaldng  by  the  parties. 
During  the  progress  of  the  work  which  was 
to  be  done  between  December  20,  1906,  the 
date  of  the  contract,  and  May  1,  1907,  the 
chief  engineer  of  the  railway  company,  there- 
in agreed  upon,  was  to  make  monthly  esti- 
mates of  the  work  done  as  the  basis  for  pay- 
ment ot  the  amount  due.  Clause  21  of  the 
contract  provides  that  whenever  in  the  opin- 
ion of  the  chief  engineer  the  contract  shall 
have  beoi  completely  performed,  he  shall 
make  and  return  a  final  estimate  of  the  work 
done  by  contractors,  and  shall  certify  the 
same  In  writing.  It  further  provides  that  the 
procuring  of  such  certificate  and  final  esti- 
mate shall  constitute  a  condition  precedent  to 
any  right  of  action  by  contractors  against  the 
Keokee  Coal  &  Coke  Company. 

The  evidence  shows  that  during  the  prog- 
ress of  the  work  the  monthly  estimates  were 
made  and  the  appellees  paid  In  accordance 
therewith;  but  it  clearly  appears  that  no 
final  estimate  upon  the  work  done  by  the  ap- 
pellees has  ever  been  made  by  the  chief  en- 
gineer; Indeed,  it  Is  insisted  that  the  work 
undertaken  by  the  appellees  has  not  been 
completed.  Nor  does  it  appear  that  appellees 
have  ever  mentioned  to  the  chief  engineer 
their  claim  that  the  work  was  completed,  or 
requested  of  him  a  certificate  In  writing  show- 
ing a  final  estimate  and  the  balance.  If  any, 
due  to  th«n.  The  basis  of  the  personal  de- 
cree against  the  appellants  Is  admitted  to  be 


a  final  estimate  upon  the  work  done  by  ai^el- 
lees,  made  by  engineers  who  were  strangers 
to  the  transaction,  and  ^nployed  for  the  pur- 
I>oee  by  ai^Uees  without  the  knowledge  or 
consent  of  the  appellants.  The  evidence  shows 
that  In  the  nature  of  things  these  outside 
engineers  could  not  make  an  accurate  or  re- 
liable estimate  showing  the  balance  due  upon 
an  undertaking  they  bad  previously  had  no 
connection  with,  and  that  in  some  particu- 
lars their  estimates  would  be  necessarily  the 
result  of  mere  conjecture. 

A  sufficient  answer,  however,  to  this  pro- 
ceeding by  appellees  is  that  it  violates  the 
express  terms  of  the  contract  by  which  they 
agreed  to  abide.  That  contract  provides  that 
the  engineer  in  charge  of  the  work  shall  cer- 
tify' in  writing  its  final  completlcm,  together 
with  a  final  estimate  showing  the  balance 
due.  It  was  error  to  Ignore,  without  cause, 
this  final  arbiter  agreed  upon  in  the  contract 
and  adopt  the  uncertain  and  arbitrary  stand- 
ard of  measurements  and  estimates  furnish- 
ed by  strangers  employed  by  one  of  the  par- 
ties to  the  contract  without  the  consent  of 
the  other.  There  is  not  shown  to  have  been 
in  this  case  any  unnecessary  or  unreasonable 
delay  l^  the  engineer  In  charge  In  making 
estimates  nor  does  there  appear  to  have  been 
any  other  ground  for  the  course  pursued  by 
appellees  In  employing  other  engineers  to 
perform  the  duties  they  had  agreed  should  be 
discharged  by  the  chief  engineer  of  the  Black 
Mountain  Railroad  Company.  If  the  conduct 
of  the  engineer  designated  by  the  contract 
was  i^raudulent,  or  he  was  guilty  of  a  mis- 
take BO  gross  as  to  amount  to  a  fraud  cm  the 
tights  of  the  (H)poslng  party,  the  latter  would 
not  be  bound  by  such  estimates,  but  could 
maintain  their  action  on  the  contract  to  recov- 
er the  amount  due  them.  N.  &  W.  Ry.  Co.  v. 
Mills  &  Fairfax,  91  Va.  613,  22  S.  E.  55a 
No  such  condition,  however,  appears  in  this 
record.  On  the  contrary,  the  appellees  have 
obtained  a  decree  based  upon  final  estimates 
made,  without  ai^Mirent  cause  therefor,  by 
strangers  to  their  contract,  and  in  violation 
of  its  express  terms. 

We  are  of  opinion  that  the  order  of  refer- 
ence made  In  the  cause  should  be  enlarged,  so 
as  to  require  the  commissioner,  in  addition  to 
the  other  inquiries  directed,  to  ascertain  and 
report  whether  the  appellees  had  completed 
their  work  In  accordance  with  the  terms  of 
their  contract,  and,  if  so,  what  balance.  If 
any,  was  due  them  from  the  appellants. 

The  decree  appealed  from  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  views  herein  ex- 
pressed. 


WILLIAMS'  ADM'B  v.  NORTON  COAL  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 

1.  Masteb  and  Sebvant  —  DerBcnvK  Ma- 

CHINEBT— FBOXIUATB  CAUSE. 

Recovery  cannot  be  had  against  an  employ- 
er for  injury  to  an  employft  on  account  ot  de* 
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fective  machinery,   <mle«  th«   defect   wm  the 
prozinute  cause  of  the  lujary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  34,  Master  and  Serrant,  I  162.] 

2.    SaIO— BIlKKS— MOTOBiaif— CORTUBUTOBT 

Nkouosrob. 
A  motonnaa  In  a  mine  was  gnilty  of  con- 
tribntory  negligence  twrrlng  recovery  for  his 
death,  wliich  was  caosed,  while  he  was  baclcing 
the  motor  with  the  trolley  pole  in  front,  by  the 
pole  leavinf  the  wire,  resulting  in  roof  supports 
being  knocked  down  and  slate  falling  upon  him, 
regardless  of  the  company's  rule  prohibiting 
*1)ack  poling"  and  of  its  knowledge  of  customary 
violations  of  the  rule,  and  though  the  pole  left 
the  wire  because  the  trolley  wheel  was  defect- 
ive; "back  poling"  in  mines  being  extremely 
ud  obviously  dangerous,  and  the  usual  and 
proper  method  merely  involying  turning  the  pole 
(0  that  it  will  trail  behind  the  motor,  thus 
avoiding  all  ride  of  danger  on  the  iwle  leaving 
the  wire. 

Error  to  Circuit  Court,  Wise  Coonty. 

Action  by  Joseph  Williama'  administrator 
against  tbe  Norton  Ooal  Company  for  wrong- 
fal  death.  From  a  judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

Ylcars  A  Peery,  for  plaintiff  in  error.  Bul- 
litt A  Kelly  and  Ayera  A  Fulton,  for  defend- 
ant In  error. 

HARRISON,  J.  This  action  was  brought 
by  the  administrator  of  Joseph  Williams,  de- 
ceased, to  recover  of  tbe  Norton  Coal  Com- 
pany damages  for  having,  as  alleged,  negli- 
gently caused  the  death  of  the  plalntifTs  in- 
testate. 

At  the  time  of  tbe  accident  tbe  deceased 
was  employed  by  the  defendant  company  as 
motorman,  operating  electric  cars  which  were 
ased  In  Its  mines  at  Norton  for  hauling  coal. 

A  demurrer  to  the  evidence,  filed  by  the 
defendant  company,  was  sustained,  and  there- 
npon  this  writ  of  error  was  awarded. 

The  deceased  was  hauling  cars  of  ooal 
from  the  fifth  right  entry  of  tbe  mine  to  B 
entry;  the  latter  being  the  main  entry  lead- 
big  to  the  mouth  of  the  mine.  Tbe  opera- 
tion consisted  In  hauling  three  or  four  cars 
at  a  time  from  the  minor  entry  out  to  and 
jtpon  tbe  main  entry,  and,  when  a  sufficient 
Domber  had  been  thus  placed,  to  haul  the 
whole  number  over  the  main  entry  out  of 
the  mine.  Tbe  deceased  had  taken  three  or 
fonr  cars  out  of  tbe  fifth  right  entry  and 
placed  them  on  B  entry.  He  then  cut  loose 
from  these  cars,  pulled  up  beyond  the  junc- 
tion point  of  the  two  entries,  and  undertook 
to  back  Into  the  fifth  right  ratry  to  get  more 
cars.  This  operation  of  backing  put  the  pole, 
which  carried  the  electricity  from  tbe  wire 
to  the  wheels  of  the  motor.  In  front  While 
the  motor  was  being  thus  moved  backwards 
with  the  pole  In  front,  the  wheel  came  off  of 
the  wire  on  B  entry,  and  ran  up  over  one 
of  the  cross-timbers  sui^mrting  the  roof  of 
the  mine.  This  knocked  tbe  cross-timber 
down,  derailed  the  motor,  and  caused  it  to 
strike  and  knock  down  several  other  props, 
Icgether  wltb  considerable  slate  which  they 


supported,  which  fell  upon  tbe  motor  and 
killed  Williams. 

It  was  contended  in  the  circuit  court  that 
the  timbers  supporting  the  roof  of  the  mine 
at  the  point  of  the  accident  were  rotten, 
which  caused  them  to  fall  when  struck  by  tbe 
pole,  and  that  this  condition  was  due  to  the 
negligence  of  the  defendant. 

The  record  does  not  sustain  this  charge  of 
negligence  on  the  part  of  the  defendant  com- 
pany. The  evidence  falls  to  show  that  the 
timbers  were  rotten;  while  there  Is  affirma- 
tive evidence  establishing  the  contrary. 

It  Is  further  contended  that  tbe  company 
was  guilty  of  negligence,  in  that  the  motor 
pole  was  unsafe  and  defective,  and  that  this 
was  the  cause  of  the  accident  The  defects 
complained  of  in  the  motor  pole  were,  first, 
that  the  spring  was  too  weak  to  keep  tbe 
pole  up  against  the  wire;  and,  second,  that 
the  wheel  on  tbe  pole  which  ran  along  tbe 
wire  was  so  worn  that  it  would  not  stay  on 
the  wire. 

There  was  evidence  tending  to  show  that 
tbe  spring  mentioned  was  weak,  and  that  the 
wheel  was  somewhat  worn ;  but  tbe  evidence 
falls  to  show  that  these  alleged  defects  In 
any  ma'nner  contributed  to  tbe  accident  On 
tbe  contrary,  it  is  manifest  from  the  record 
that  the  defective  condition  of  the  pole  was 
not  the  proximate  cause  of  the  death  of  the 
plaintiff's  intestate. 

It  is  unnecessary  to  cite  authorities  to  sus- 
tain the  proposition  that  a  plaintiff  cannot 
recover  on  account  of  defective  machinery, 
tmless  it  affirmatively  appears  that  the  de- 
fect was  the  proximate  cause  of  the  accident 
of  which  he  complains.  The  evidence  satis- 
factorily shows  that  tbe  accident  In  which 
tbe  deceased  lost  bis  life  resulted  from  the 
unusual  and  reckless  manner  In  which  be 
was  "back  poling"  the  motor  into  tbe  fifth 
right  entry.  The  proper  and  usual  method 
was  to  turn  the  pole,  so  that  It  would  trail 
behind  when  entering  the  fifth  right  entry. 
If  this  bad  been  done,  the  accident  could  not 
have  happened,  because  in  that  case.  If  tbe 
wheel  had  come  off  tbe  wire  and  the  pole 
had  reached  the  roof  at  all,  it  would  have 
merely  dragged  lightly  over  the  timbers  with- 
out probable  or  even  possible  harm  to  any 
one;  whereas,  backing  the  motor  In,  witb 
the  pole  pointing  In  tbe  direction  the  motor 
was  going,  was  almost  certain  to  throw  the 
wheel  off  of  the  wire,  making  the  accident 
which  resulted  well  nigh  inevitable. 

The  evidence  shows  that  the  established 
and  well-known  rule  of  the  company  was 
against  "back  poling."  It,  Is  however,  con- 
tended that,  notwithstanding  this  general 
rule,  "back  poling"  was  done  with  the  knowl- 
edge of  the  company. 

The  evidence  does  not  satisfactorily  show 
that  the  company  knew  that  Its  employ^ 
were  violating  this  rule.  Very  recently,  be- 
fore tbis  accident  happened,  the  general  man- 
ager of  the  company  reiterated  the  strictest 
orders  against  "back  poling"  at  any  point  In 
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the  mines.  The  extent  to  which  the  rule  1b 
shown  to  have  been  Tlolatet}  was  in  cases 
where  the  motor  was  only  to  be  backet}  very 
slowly  from  three  to  five  feet  an^  then  stop- 
ped; whereas,  In  this  case,  It  appears  that 
the  deceased  was  moving  the  motor  back- 
ward with  considerable  speed,  and  with  the 
purpose  of  running  the  whole  distance  (some 
800  feet)  Into  the  fifth  right  eatij  without 
stopping. 

If,  howerer,  there  had  been  no  rule  of  the 
.company  on  this  subject,  the  plaintiff  could 
not  recover,  because  the  evidence  shows  that 
"back  poling"  In  the  mines  Is  an  extremely 
dangerous  operation;  that  Its  danger  was 
open  and  obvious,  and  well  known  to  the  em- 
ployes; and  that  any  man  of  common  sense 
would  know,  and  hi  this  case  was  bound  to 
know,  that  It  was  perilous  to  "back  pole"  In 
the  way  deceased  was  doing  when  the  acci- 
dent occurred.  There  was  no  occasion  for 
the  deceased  to  incur  the  open  and  obvious 
danger  which  resulted  in  his  death.  The 
usual  and  proper  method  Involved  the  small 
trouble  of  turning  the  pole,  so  that  It  would 
trail  behind  the  motor,  thus  avoiding  all  risk 
to  himself  and  all  danger  of  Injury  to  bis 
employers'  property. 

It  satisfactorily  appears  that  the  useless 
and  reckless  method  of  entering  the  fifth 
right  entry  of  the  mine  adopted  by  the  plain- 
tiff's Intestate  was  the  sole  proximate  cause 
of  the  accident  which  resulted  in  his  death, 
and  therefore,  ypon  well-settled  principles, 
his  administrator  cannot  recover. 

There  was  no  error  In  the  Judgment  com- 
plained of,  sustaining  the  demurrer  to  the 
evidence,  and  It  must  be  affirmed. 

Affirmed. 


EPPERSON  V.  EPPERSON  et  al.t 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
10,  1908.) 

1.  Equrrr— JuBisDicnoN  —  Natube  of  Pbo- 

CEEDIRO. 

A  proceeding  by  original  bill,  by  the  as- 
signee of  an  obligor  in  a  contract  for  support, 
which  contract  provided  for  the  conveyance  of 
land  to  obligor  and  his  brother  on  condition  that 
they  support  their  parents,  for  a  construction 
of  the  contract  and  a  determination  of  the  rela- 
tive rights  in  the  land  of  the  assignee  and  the 
obligee  in  the  contract  who  was  in  possession  of 
the  land,  with  an  amended  bill  seeking  to  en- 
join the  obligee's  catting  of  timber  thereon, 
comes  within  the  jurisdiction  of  a  court  of  equi- 
ty ;  the  original  hill  partaking  of  the  nature  of 
a  suit  for  specific  performance,  and  the  amend- 
ed bill  seekmg  injunctive  relief  against  irrep- 
arable damages  to  the  freehold. 

2.  Same— NECESSA.B7  Pabties— Adiiissior  or 
,   Own  iNrriATivK. 

The  brother  of  the  assignor  of  the  contract 
and  his  co-obligor,  being  a  party  to  the  original 
transaction,  was  a  necessary  party  to  the  litiga- 
tion, and  he,  l>eing  omitted  as  a  party  .to  the 
original  and  amended  bills,  was  properly  admit- 
ted as  a  party  defendant  on  bis  own  initiative 
without  formal  amendment,  and  permitted  to  file 
an  answer :  no  Injustice  being  occasioned  thereby. 


Y  Rehearing  denied. 


3.  Dekds—"Dbfrasarob"— Stipulation    fob 

AVOIOANCE  or  AOBEEUEHT  III  SEFABATB  Ir- 

btbuuert. 

Where  a  deed  of  land  conveyed  in  oonsid-  - 
eration  of  a  contract  for  support,  and  a  stipu- 
lation for  the  avoidance  of  the  agreement  in 
case  of  failure  to  perform  the  contract  embraced 
In  a  separate  instrument  form  parts  of  one 
transaction,  the  stipulation  for  avoidance  con- 
stitutes a  defeasance. 

4.  WOBDB  AND  PhBASEB  —  "DEFEASANCE"   — 

"Condition." 

An  instrument  which  defeats  the  force  or 
operation  of  some 'other  deed  or  of  an  estate  is 
a  defeasance ;  but,  if  the  provision  is  in  the 
same  deed,  it  is  a  condition. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1891-1400.  1930- 
1931.] 

6.  Contbaots  —  Entibe  Contbactb  —  COR- 

TBACTS  FOB  SuPFOBT. 

Where  two  persons  obligated  themselves  to 
support  their  parents  in  consideration  of  the 
conveyance  of  land  to  the  obligors,  their  contract 
was  entire,  and  not  severable,  and,  when  breach- 
ed by  one  of  the  obligors,  avoided  the  agree- 
ment in  its  entirety. 

is.  Deeds— Defeasarces^Iittertior  of  Pab* 

TIBS. 

While  courts  regard  with  disfavor  condi- 
tions and  defeasances  which  are  calculated  to 
prevent  or  defeat  the  absolute  vesting  of  titles, 
they  will  not  hesitate  to  give  effect  to  the  in- 
tention of  the  parties  when  the  condition  or  de- 
feasance is  clear  and  explicit. 

7.  Assignments  —  Contracts  —  Executobt 
Contracts  fob  Personal  Sebvices, 

An  executory  contract  for  personal  service. 
founded  on  personal  trust  or  confidence,  is  not 
assignsrble. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  {{  28-31.] 

8.  Equttt— Tbtirq   Issues  Between   Code- 
fendarts. 

The  rule  that,  if  plaintiff  in  an  equitable 
proceeding  cannot  get  at  his  right  without  try- 
ing and  deciding  a  case  l>etween  codefendants, 
the  court  will  try  and  decide  that  case  and  the 
codefendants  will  be  bound,  but  that,  if  the  re- 
lief given  plaintiff  does  not  require  or  involve  a 
decision  of  any  case  between  codefendants.  the 
codefendants  will  not  be  bound  by  any  proceed- 
ings which  may  be  necessary  only  to  the  decree 
the  plaintiff  obtains,  is  not  applicable  where  the 
rights  and  equities  between  codefendants  neces- 
sarily arise  upon  the  pleadings  and  evidence  be- 
tween plaintiffs  and  defendants,  and  hence  does 
not  apply  where  th6  principal  question  involved 
in  the  pleadings  and  decided  by  the  court  was 
the  construction  of  a  contract  for  support  exe- 
cuted by  codefendants,  and  the  necessary  resnlt 
of  the  decision  of  that  issue  between  plaintiff 
and  defendants  was  to  affect  the  rights  of  de- 
fendants among  themselves  and  in  such  a  case 
a  decree  might  be  rendered  between  tlie  code- 
fendants without  cross-pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  19,  Equity,  {  1000.] 

Appeal  from  Circuit  Court,  Scott  County. 

Bill  by  S.  F.  Epperson  against  W.  H.  £p- 
person  and  others  to  construe  a  contract  for 
support,  and  to  determine  the  respective 
rights  of  plaintiff,  an  assignee  of  one  of  the 
obligors,  and  the  obligee.  In  land  charged  with 
the  performance  of  the  contract,  to  which  J. 
H.  C.  Epperson  was  on  his  own  initiative  ad- 
mitted as  a  party  defendant  There  was  a 
decree  declaring  the  contract  not  iusaignahle 
and  declaring  W.  H.  Epperson  the  owner  of 
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tbe  land,  from  vrblcb  plaintiff  and  defendant 
J.  H.  C.  Epperson  appeal.    Affirmed. 

Rlcbmond  &  Bond  and  W.  B.  Cox,  for  ap- 
pellant   Irvine  &  Morrison,  for  appellees. 

WHITTLE,  J.  The  following  are  tbe  ma- 
terial facts  In  this  case:  By  agreement  be- 
tween tbe  appellees,  W.  H.  Epperson  and 
James  S.  Haynes,  the  latter  bought  tbe  land 
In  controTersy  for  Epperson  (who,  with  bis 
father,  were  former  owners)  at  a  Judicial 
sale;  tbe  nnderstandlng  between  tbe  parties 
being  tbat  Epperson  was  to  continue  in  pos- 
wasion  of  tbe  property,  and  on  repayment 
of  tbe  purchase  money  Haynes  was  to  con- 
rey  him  tbe  l^al  title.  Agreeably  to  tbat 
compact,  by  direction  of  I^person,  Haynes 
on  May  3,  1807,  in  consideration  of  1178.26, 
the  balance  of  purchase  money  then  due,  con- 
reyed  the  land  to  Epperson's  two  sons,  I.  S. 
U  Epperson  and  J.  H.  C.  Epperson.  Tbe 
conveyance  was  part  of  a  family  arrange- 
ment between  father  and  sons,  which  was 
reduced  to  writing  May  15th  following.  By 
tliat  contract,  in  consideration  of  tbe  convey- 
ance of  tbe  farm  to  the  sons — ^W.  H.  Epper- 
aon  and  wife  reserving  tbe  right  to  tbe 
dwelling  bouse  occupied  by  them,  with  the 
curtilage,  for  life — I.  S.  L.  Epperson  and  J. 
H.  C.  Epperson  agreed  "to  furnish  them 
whatever  support  they  may  need  while  they 
live,  and  to  see  that  they  are  well  cared  for 
Id  sickness,  and,  if  said  parties  of  tbe  sec- 
ond part  fall  to  famish  such  support,  then 
said  i>artles  of  tbe  flrst  part  may  take  charge 
of  the  above  farm  and  rent  it  to  whomsoever 
tbey  please  to  secure  their  support  Tbe  par- 
ties of  the  second  part  agree  to  pay  James 
8.  Haynes  the  full  amount  due  him;  •  •  • 
and  each  further  agrees  to  build  a  bouse  on 
said  farm  and  to  occupy  the  same.  It  is  mu- 
tually agreed  tbat  If  said  parties  of  tbe  sec- 
ond part  fall  to  comply  with  any  one  of  the 
provisions  of  this  agreement  which  Is  bind- 
ing on  them,  then  tbe  whole  of  it  together 
with  said  deed  from  James  S.  Haynes,  are 
null  and  void." 

I.  8.  ii.  Epperson  wholly  failed  to  perform 
bli  part  of  tbe  contract  and  moved  to  Ken- 
tndqr.  He  subsequently,  on  May  18.  1904. 
undertook  to  convey  an  undivided  moiety  of 
tbe  land  to  the  api>ellant  S.  F.  Epperson, 
who  thereupon  filed  an  original  bill  (and  aft- 
erward an  amended  bill)  In  tbe  circuit  court 
of  Scott  county  against  W.  H.  Epperson  and 
■wife,  L  S.  L.  Epperson,  and  Haynes;  the 
object  of  tbe  suit  being  to  have  the  court 
conatrue  the  agreement  of  May  15tb,  and  de- 
termine tbe  rights  of  W.  H.  Epperson  and 
Ibe  plaintiff  as  assignee  of  I.  S.  L.  Epper- 
son, respectively,  In  the  land,  and  also  what 
support,  if  any,  be  was  to  fUmisb  W.  H. 
Epperson  and  wife,  and,  In  the  event  he  was 
not  entitled  to  possession  of  tbe  farm,  be  then 
asked  that  Haynes  be  decreed  to  refund  the 
amount  paid  in  discharge  of  tbe  balance  due 
thereon.  The  amended  bill  charged  that  W. 
H.  Epperson  was  cutting  the  merchantable 


timber,  especially  tan-bark  timber,  from  tbe 
land,  and,  unless  enjoined,  tbat  the  injuiy  to 
tbe  plaintiff  would  be  irreparable. 

Tbe  court,  responding  to  tbe  Issues  raised 
by  the  pleadings  and  evidence,  decreed  tbat 
the  contract  for  support  was  not  voluntary, 
but  founded  on  good  and  valuable  considera- 
tion; that  the  duties  imposed  by  it  could  on- 
ly be  performed  by  the  obligors  thereto,  and 
that  tbe  contract  was  consequently  not  as- 
signable; tbat  tbe  agreement  was  avoided 
by  the  failure  of  tbe  obligors  to  carry  out 
its  stipulations,  which  circumstance  likewise 
avoided  the  deed  from  Haynes  to  J.  H.  C. 
Epperson  and  plaintiff's  grantor;  tbat  W. 
H.  Epperson  was  therefore  the  true  and  law- 
ful owner  of  tbe  land;  tbat  tbe  contract  was 
breached,  and  all  rights  thereunder  ceased 
and  determined  before  the  attempted  assign- 
ment; and  tbat  neither  tbe  plaintiff  nor  bis 
grantor  was  entitled  to  recover  anything  on 
account  of  it,  either  from  W.  H.  Epperson  or 
James  S.  Haynes.  Tbe  decree,  moreover,  dis- 
solved tbe  injunction  granted  on  the  amend- 
ed bill,  and  dismissed  the  suit  at  the  costs 
of  the  plaintiff.  From  that  decree,  S.  F.  £<p- 
person  and  J.  H.  O.  Epperson  appealed. 

We  have  no  difficulty  In  disposing  of  tbe 
objection  raised  by  J.  H.  C.  Epperson  to  the 
Jurisdiction  of  a  court  of  equity  In  this  case. 
The  original  bill  partakes  of  tbe  nature  of 
a  suit  for  specific  performance;  and,  be- 
sides, the  amended  bill  seeks  injunctive  re- 
lief against  Irreparable  damage  to  tbe  free- 
hold, which  in  Itself  affords  undoubted 
ground  for  equitable  Jurisdiction. 

Nor  is  there  merit  in  the  contention  tbat 
J.  H.  O.  Epperson  was  not  properly  before 
tbe  court,  and  ought  not  to  be  bound  by  the 
decree.  It  is  true  that  his  name  does  not  ap- 
pear as  a  party  to  either  bill,  but  be  was  a 
party  to  the  original  transaction  and  is  a 
necessary  party  to  the  litigation;  and,  on  bis 
own  initiative,  was  admitted  as  a  party  de- 
fendant by  being  permitted  to  file  an  answer 
and  litigate  his  rights.  It  is  common  prac- 
tice for  omitted  parties  to  be  thus  convened 
without  formal  amendment,  and  it  Is  not 
perceived  tbat  any  injustice  has  been  occas- 
ioned by  that  mode  of  procedure  In  the  pres- 
ent Instance. 

On  the  merits  of  the  case:  As  remarked, 
it  plainly  appears  that  the  deed  of  May  3d 
and  the  contract  of  May  15tb  formed  parts 
of  one  transaction.  If  the  stipulation  for  the 
avoidance  of  the  agreement  bad  been  includ- 
ed In  the  deed,  it  would  have  been  a  condi- 
tion subsequent;  but  being  embraced  in  a 
separate  instrument,  it  constitutes  a  defeas- 
ance. 

Bouvier  defines  a  defeasance  to  be  "an 
instrument  which  defeats  tbe  force  or  opera- 
tion of  some  other  deed,  or  of  an  estate. 
Tbat  which  Is  in  the  same  deed  is  called  a 
condition;  and  that  which  is  in  another  deed 
is  a  defeasance."  1  Bouv.  L.  Diet.  627; 
Llpplncott  V.  Tllton,  14  N.  J.  Law,  361. 

It  is  not  denied  tbat  there  has  been  a 
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total  tailore  of  performance  of  tbe  contract 
by  I.  S.  L.  Epperson.  Indeed,  be  has  ex- 
pressly rep-odlated  It  and  rendered  perform- 
ance Impossible  by  moTlng  beyond  the  limits 
of  the  state. 

It  is  said  by  a  learned  author  that  "a  con- 
tract may  be  broken  In  any  one  of  three 
ways:  (a)  A  party  may  renounce  his  liability 
under  It  (b)  He  may  by  bis  own  act  make 
it  impossible  to  fulfill  his  liability  under  it 
(c)  He  may  totally  or  partially  fail  to  per- 
form what  he  has  promised."  Clark  on  Con- 
tracts, I  328. 

All  of  these  elements  are  present  and 
characterize  tbe  conduct  of  I.  S.  L.  Epperson 
with  respect  to  the  agreement  In  question. 

We  furthermore  concur  in  the  Interpreta- 
tion of  the  learned  circuit  court  that  tbe 
agreement  is  entire,  and  not  severable,  and, 
when  breached  and  abandoned  by  one  of  the 
obligors,  a  condition  arose,  which  by  the  ex- 
press terms  of  the  instrument  rendered  "the 
whole  of  it  together  with  the  deed  from 
James  S.  Haynes,  nnll  and  void." 

We  are  not  unmindful  of  the  principle  that 
courts  regard  with  disfavor  conditions  and 
defeasances  which  are  calculated  to  prevent 
or  defeat  tbe  absolute  vesting  of  titles.  Nev- 
ertheless, wb&a  the  condition  or  defeasance 
is  dear  and  explicit  they  do  not  hesitate  to 
give  effect  to  the  intention  of  the  parties. 

"When  the  Intent  of  such  an  instrument 
Is  clear,  It  will  be  given  full  weight  and  ef- 
fect notwithstanding  the  fact  that  such  in- 
struments are  regarded  unfavorably  by  the 
courts."  1  Devlin  on  Deeds,  |  9;  Modem 
Law,  Theory  and  Practice  (Tiffany)   |  611. 

Here,  then,  we  have  a  plain  and  positive 
contract  distinctly  stated,  between  a  father 
and  his  two  sons,  that,  in  consideration  of 
the  conveyance  of  a  farm  to  them  (proved  to 
be  worth  $3,000),  each  would  build  and  set- 
tle upon  the  land,  and  Jointly  support  and 
care  for  their  parents  while  they  lived, 
followed  I^  a  defeasance  clause  that  U  the 
parties  fail  to  comply  with  any  one  of  the 
provisions  of  the  agreement  the  whole  shall 
be  null  and  void.  The  noncompliance,  there- 
fore, by  either  obligor  fulfills  the  condition 
upon  which  tbe  defeasance  attaches,  and 
avoids  the  Instrument  in  its  entirety. 

It  is  also  an  elementary  princple  that  an 
executory  contract  for  personal  service, 
founded  on  personal  trust  or  confidence,  is 
not  assignable.  Eastman  v.  Batchelder,  36 
N.  H.  141,  72  Am.  Dec.  295;  Arkansas  Val- 
ley Smelting  Co.  v.  Belden  Mining  Co.,  127 
U.  S.  379,  8  Sup.  Ct  1308,  32  L.  Ed.  248. 

There  is  one  other  assignment  of  error 
which  demands  attention;  that  is  to  say: 
That  it  was  not  competent  to  decree  between 
codefendants  without  cross-pleadings. 

In  point  of  fact,  tbe  principal  question  in- 
volved In  tbe  pleadings  and  decided  by  the 
court  was  the  construction  of  the  contract 
of  May  15th,  and  the  necessary  result  of  the 
dedflloli  of  that  issue  between  plaintiff  and 


defendants  was  to  affect  the  rights  of  de- 
fendants among  themselves. 

The  rule  of  practice  invoked  is  not  inflexi- 
ble, but  is  a  rule  of  convenience,  founded 
largely  on  the  principle  that  the  tendency  of 
such  decrees  is  to  delay  the  plaintiff  in  or- 
der that  defendants  may  litigate  rights  for- 
eign to  his  claim  and  not  material  to  the 
matter  in  issue;  and  for  the  additional  rea- 
son that  one  defendant  h&s  no  opportiulty 
by  answer  properly  to  state  his  own  case 
against  a  codefendant  Glenn  v.  Clark,  21 
Orat  89. 

But  the  general  rule  is  not  applicable 
where  the  rights  and  equities  between  co- 
defendants  necessarily  arise  upon  the  plead- 
ings and  evidence  between  plaintiffs  and  de- 
fendants. Templeton  v.  Fauntleroy,  3  Rand. 
442;   Blair  v.  Thompson,  11  Grat  441. 

Tbe  rule  is  thus  stated  by  Vice  Chancellor 
Wigram,  in  Cottingbam  v.  Earl  of  Shrews- 
bury, 3  Hare,  627:  "If  the  plaintiff  cannot 
get  at  his  right  without  trying  and  deciding 
a  case  between  codefendants,  the  court  will 
try  and  decide  that  case,  and  tbe  codefend- 
ants will  be  bound.  But  U  the  relief  given 
to  the  plaintiff  does  not  require  or  involve 
a  decision  of  any  case  between  codefendants, 
the  codefendants  will  not  be  bound  by  any 
proceedings  which  may  be  necessary  only 
to  the 'decree  the  plaintiff  obtains."  Cited 
In  Ould  and  Carrlngton  v.  Myers,  23  Grat 
883-106. 

Upon  the  whole  case,  the  decree  of  tbe 
circuit  court  Is  plainly  right  and  must  be 
aflBrmed. 

Affirmed. 

BUCHANAN,  X,  absent 


THOMAS  et  al.  v.  BOYD  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
10,  1908.) 

1.  JcnoKEHT — EquiTABLX    RxLixr— Gbottndb 

OF  RELIEr. 

To  entitle  a  itarty  to  equitable  relief  against 
a  default  Jndgment,  it  must  be  shown  that  de- 
fense was  not  made  because  of  fraud,  accident, 
surprise,  or  some  adventitions  circumstance  be- 
yond defendant's  controL 

2.  Sauk. 

Application  was  made  for  the  establish- 
ment of  a  road  with  gates,  and  viewers  appoint- 
ed, and  damages  were  waived  by  eight  of  the 
nine  landowners  affected  by  the  road.  No  fur- 
ther steps  were  taken  until  a  year  thereafter, 
when  a  second  application  was  made  by  tbe 
same  persons  to  open  a  road  upon  the  same  loca- 
tion and  viewers  appointed,  and  an  order  was 
entered  showing  that  no  defense  was  made  to 
tbe  road,  and  directing  the  case  to  be  certified 
to  tbe  board  of  supervisors  on  the  question  of 
damages,  only  one  person  claiming  damages. 
When  the  road  was  opened,  gates  were  erected 
and  maintained  for  some  time  by  complainant 
and  others,  when  they  learned  that  the  road  had 
been  established  wiuout  gates.  Complainants 
believed  the  road  was  a  gate  road,  and  some  of 
tbe  applicants  represented  to  them  that  the  sec- 
ond road  applied  for  was  the  same  as  tbe  first, 
a  second  application  being  rendered  necessar; 
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btcaaae  tlie  poipera  in  the  fint  proceedins  were 
knt,  and   that    complainants  waived  their  right 
to  dunages  under  this  understanding,  that  two 
o<  the  viewers  thought  it  was  a  rate  road,  which 
VIS  also  the  general  nnderstanding  in  the  com- 
manity.     An   open  road  would  cause  considera- 
ble damages  to  most  of  the  landowners  who  had 
vaived  damages,   and   the  road  was  of  slight 
benefit  to  one  of  the  owners  to  whom  damages 
Toold  be  -very  lieavy.     Beld  that,  while  com- 
plainanta  might  have  ascertained  from  the  rec- 
OTd  that  the  second  application  was  for  an  open 
road,  they  were  not  guilty  of  negligence  or  want 
«{  diligence  in  failing  to  ascertain  tliat  fact  and 
make  defense  to  the  application,  so  as  to  pre- 
Tent  «iaitT  from  granting  relief  from  the  Judg- 
ment in  tiuit  proceeding. 

3.  Affkaz.  and  Ebbob  —  Pbockbdirgs  or 
LowKB  CotTBT  —  Objkotiokb  —  Failubx  to 
Objkct — Effect. 

Where  objections  made  to  testimony  when 
the  depositions  were  taken  were  not  called  to 
the  attention  of  the  court  below,  they  will  be 
treated  as  waived  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  2.  Appeal  and  Error.  {{  125&-1280.] 

Appeal  from  Clrcnlt  Court,  Rnssell  County. 

Suit  by  ThomaB  and  others  against  Boyd 
and  others  to  enjoin  tbe  removal  of  gates 
on  a  public  road.  From  a  decree  dissolTing 
the  injunction  except  as  to  one  tract  of  land, 
oomi^ainants  appeal.  Decree  reversed  In  so 
far  as  it  dissolved  the  injunction. 

W.  W.  Bird,  for  appellants.  R.  S.  Meade 
and  E.  S.  Finney,  for  appellees. 

BUCHANAN,  J.  The  object  of  this  suit 
was  to  enjoin  the  removal  of  gates  on  a  pub- 
lic road  running  through  the  lands  of  tbe 
complainants  and  others  from  one  public  road 
to  another  In  the  county  of  Russell. 

Tbe  orders  of  the  circuit  court  and  the 
board  of  supervisors  of  that  county,  estab- 
lishing the  road  upon  wblcb  the  gates  are 
located,  are  for  a  road  without  gates,  though 
gates  were  erected  upon  it  when  it  was 
opened,  and  have  been  kept  upon  it  since  that 
time. 

Upon  B  hearing  of  tbe  cause,  tbe  court  dis- 
solved the  injunction  wblcb  bad  theretofore 
been  granted,  except  as  to  one  of  the  tracts 
of  land,  thus  leaving  tbe  road  an  open  road 
about  three-fourtlis  of  its  length  and  a  gate 
road  as  to  the  residue.  From  that  decree 
this  appeal  was  allowed. 

The  first  question  to  be  considered  is 
wbeth»  or  not  tbe  appellants  have  shown 
that  the  reason  why  they  did  not  make  tbe 
defense  to  tbe  establisluuent  of  the  road  with- 
out gates  in  the  proceeding  at  law  is  such 
that  a  court  of  chancery  can  grant  tbe  relief 
prayed  for. 

The  grounds  upon  which  a  court  of  equi- 
ty will  entertain  a  party  seeking  relief 
against  a  Judgment  rendered  in  a  court  of 
law.  In  consequence  of  bis  default  in  making 
a  defense  which  should  have  been  made  In 
that  forum,  are  well  defined  and  firmly  es- 
tablished. It  must  be  shown  that  the  reason 
why  such  defense  was  not  made  at  law  was 
fonsded  In  fraud,  accident,  surprise,  or  some 
adventitious  circumstances  b^ond  the  con- 


trol  of  the  party.  Holland  v.  Trotter,  22 
Orat  136,  and  cases  cited ;  Thomas  T.  Jones, 
as  Va.  823,  36  S.  E.  382,  and  cases  cited. 

The  record  shows  that  in  April  In  tbe 
year  1003  an  application  was  made  for  the 
establishment  of  a  road  with  gates  upon  sub- 
stantially the  same  location  as  the  road  in 
controversy.  The  viewers  appointed  by  the 
county  court  upon  that  application  made 
their  report,  and  process  was  directed  at  tlie 
May  term  following  against  such  of  the  land- 
owners as  bad  not  agreed  in  writing  to  waive 
their  claim  for  damages. 

Tbe  evidence  shows  that  damages  were 
waived  by  eight  of  tbe  nine  landowners 
through  whose  land  tbe  road  was  located. 
For  some  reason,  which  tbe  record  does  not 
satisfactorily  disclose,  no  further  steps  were 
taken  In  that  proceeding. 

In  March,  1004,  an  application  was  made 
in  tbe  circuit  court  by  the  same  persons, 
with  one  or  two  exceptions,  for  tbe  establish- 
ment of  tbe  road  In  controversy,  and  viewers 
appointed.  At  the  May  term,  1904,  of  tbe 
court,  tbe  viewers  having  made  report,  an 
order  was  entered  directing  process  to  be 
Issued  against  tbe  landowners  to  show  cause 
why  the  road  as  reported  should  not  be  es- 
tablished. During  that  same  term  an  order 
was  entered,  in  which,  after  stating  that  no 
defense  was  being  made  and  that  all  tbe 
landowners  bad  been  duly  served  with  no- 
tice, it  was  directed  that  tbe  case  should  be 
certified  to  the  board  of  supervisors  on  the 
question  of  damages.  Only  one  person,  C. 
H.  Purcell,  claimed  damages.  His  claim  was 
allowed,  and  the  road  ordered  to  be  opened 
by  the  supervisors  at  their  meeting  In  June, 
1004. 

When  the  road  was  opened,  gates  were 
erected  by  tbe  appellants  and  tbe  other  land- 
owners, and  their  right  to  do  so  was  not 
questioned  until  some  time  during  the  year 
1907,  when,  at  tbe  suggestion  of  some  of  the 
applicants  for  the  road,  the  landowners  were 
summoned  before  the  supervisors  to  show 
cause  why  the  gates  should  not  be  removed. 
Then,  or  very  soon  afterwards,  the  appel- 
lants learned  that  the  road  had  been  estab- 
lished without  gates. 

It  is  impossible  to  read  the  record  in  this 
case  without  being  convinced  that  when  the 
road  in  question  was  applied  for  and  es- 
tablished, tbe  appellants  believed  that  It  was 
a  gate  road,  that  upon  that  belief  they  waiv- 
ed their  right  to  damages,  and  but  for  such 
belief,  caused  in  part  at  least  by  some  of  tbe 
applicants  for  the  road,  they  would  have  ob- 
jected to  an  open  road,  claimed  damages,  and 
made  defense.  Tbe  first  application  was  for 
a  gate  road.  When  the  second  application 
was  made  and  the  appellants  were  asked  to 
waive  their  right  to  damages,  it  was  repre- 
soited  to  tbem  by  some  of  tbe  active  ai>- 
pllcants  for  tbe  road  that  it  was  for  the 
same  kind  of  a  road  as  was  first  applied  for, 
and  that  tbe  reason  why  a  second  applica- 
tion was  necessary  was  because  tbe  papers 


Digitized  by 


Google 


348 


62  SOUTHEASTERN  BEPORTBB. 


(Va. 


In  the  former  proceeding  had  been  lost.  One 
of  the  three  viewers,  Mr.  Gibson,  who  lo- 
cated the  road,  testified  that  be  thought  the 
Tlew  was  for  a  gate  road;  that  this  Impres- 
sion was  made  upon  his  mind  by  all  the  par- 
ties along  the  line — by  those  through  whose 
lands  It  passed  and  by  the  applicants;  and 
that  bis  associate  viewer,  Mr.  Candler,  who 
was  dead  when  the  witness  was  testifying, 
also  believed  that  it  was  a  gate  road.  This 
evidence  of  Mr.  Gibson  was  objected  to  when 
his  deposition  was  taken;  but,  as  neither 
tbat  objection  nor  any  other  made  when  the 
depositions  were  taken  was  called  to  the  at- 
tention of  the  conrt  below,  they  must  be 
treated  as  waived  In  the  appellate  court, 
rant  V.  Miller,  etc.,  17  Grat.  187;  Martin 
V.  South  Salem  Land  Co.,  94  Va.  28,  42,  26 
S.  E.  691;  McVeigh  v.  Chamberlain,  94  Va. 
73,  26  S.  E.  395. 

The  evidence  further  shows  that  It  was 
generally  understood  In  the  community  that 
It  was  a  gate  road.  That  this  was  the  un- 
derstanding is  strengthened  by  the  fact  that 
gates  were  erected  all  along  the  line  when  the 
road  was  opened,  without  question  or  ob- 
jection, which  could  scarcely  have  been  the 
case  upon  a  road  nearly  four  miles  in  length 
If  the  landowners  and  those  using  the  road 
bad  not  thought  that  it  was  a  gate  road. 

The  uncontradicted  evidence  shows  that  the 
damages  for  an  open  road  for  fencing  and 
cutting  off  land  from  water  would  be  very 
serious  to  many  of  the  landowners,  amount- 
ing in  some  cases  to  hundreds  of  dollars,  and 
in  the  case  of  the  land  then  owned  by  the 
Stuart  Land  &  Cattle  Company  to  from  |1,000 
to  $2,000.  To  that  tract  of  land  it  appears 
that  the  road  is  of  little  or  no  benefit,  as 
another  public  highway  passes  through  it 
Tet,  notwithstanding  the  great  difference  In 
the  damages  resulting  from  an  open  and  a 
gate  road,  eight  of  the  nine  landowners  make 
the  same  waiver  of  damages  in  the  one  case 
as  in  the  other. 

It  is  true  that  the  appellants  might  have 
ascertained,  by  the  examination  of  the  record 
in  the  proceeding  at  law,  that  the  application 
was  for  an  open  road ;  but  we  do  not  tbink 
that  under  the  facts  and  circumstances  dis- 
closed by  the  record  they  were  guilty  of  neg- 
ligence or  want  of  diligence  In  falling  to  as- 
certain that  fact  and  make  defense  in  that 
proceeding. 

We  are  of  opinion,  therefore,  to  reverse  the 
decree  appealed  from,  In  so  far  as  it  dis- 
solves the  injunction  as  to  the  appellants, 
and  enter  such  decree  as  the  circuit  court 
ought  to  have  entered. 

Reversed  in  part 


STEINMAN  V.  HAGAN  et  al. 

{Supreme  Court  of  Appeals  of  Virginia.     Sept. 
10,  1908.) 

Sfecitio   Pxbtokuarob— Nkcebbabt   Pabties 
— subpttbchaseks. 

Only  the  purchaser  is  a  necessary  party  de- 
fendant to  a  suit  by  the  vendor  for  specific  per- 


formance of  the  contract  of  sale;  so  that  one  to 

whom  the  parchoser  had  sold,  thoagh  not  made 
a  party,  was  bound  by  the  decree  for  sale  of 
the  property  for  payment  of  the  purchase  mon- 
ey due  the  original  vendor. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Si>eclflc  Performance,  |  343.] 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  Steinman  against  dagan  and  oth- 
ers. Decree  for  defendants.  Complainant 
appeals.    Affirmed. 

Irvine  &  Morrison,  Geo.  A.  Smith,  and  A. 
C.  Anderson,  for  appellant  Bond  &  Bruc» 
and  C.  T.  Duncan,  for  appellees. 

WHITTLE,  J.  The  essential  facts  of  this 
case  are  tbese:  On  June  2,  1870,  the  appel- 
lee Patrick  Hagan  conveyed  264  acres  of 
land  situated  in  Wise  county,  Va.,  which  in- 
cluded the  80  acres  involved  In  this  litiga- 
tion, to  Felix  Campbell,  by  deed  recorded 
September  5,  1870.  On  June  3,  1870,  Camp- 
bell, for  the  same  consideration,  reconveyed 
the  identical  land  to  Hagan,  who  withheld 
the  deed  from  record  until  June  29,  1881. 
In  the  meantime,  namely,  on  August  22,  1870, 
the  attorney  in  fact  for  Campbell  executed  a 
title  bond  for  the  80  acres  to  Anderson  Wells, 
the  bond  reciting  that  It  was  In  ratification 
of  a  previous  contract  between  Hagan  an(? 
Wells,  and  on  December  15,  1874,  Wells  cork 
veyed  the  coal  and  minerals  underlying  th» 
tract  to  the  appellant,  Steinman,  and  Price. 
On  the  day  following  Price  conveyed  his  half 
interest  to  Steinman,  who  pat  both  deeds  to 
record. 

In  1876  Campbell  instituted  for  Hagan's 
benefit  a  suit  m  equity  against  Wells  to  en- 
force specific  performance  of  the  contract  of 
sale,  whereupon  the  land,  having  been  de- 
creed to  be  sold,  was  bought  by  Hagan  for 
the  amount  of  purchase  money  due,  with  in- 
terest and  costs.  The  sale  was  confirmed 
and  title  conveyed  to  Hagan  by  a  si)eclal 
commissioner  of  the  court;  and  the  deed  re- 
corded December  10,  1877.  In  1894  Hagan 
leased  the  coal  under  a  large  boundary  of 
land.  Including  the  Wells  tract,  to  the  Ayers 
Coal  Company,  who,  in  turn,  assigned  their 
lease  to  the  Norton  Coal  Company. 

On  December  19',  1906,  this  suit  in  eqnlty 
was  brought  by  Steinman  against  the  appel- 
lees, alleging  the  foregoing  facts  (and  others 
not  material  to  be  stated),  for  the  purxwse  of 
setting  aside  the  commissioner's  deed  to  Ha- 
gan, and  the  mining  lease  to  the  Norton  Coal 
Company,  so  far  as  they  affected  the  coal  and 
minerals  In  dispute.  The  prayer  of  the  bill 
Is  tbat  the  land  may  be  sold  (the  surface 
primarily);  or,  at  Hagan's  election,  that  his 
deed  be  permitted  to  stand,  and  that  he  be 're- 
quired to  convey  the  coal  and  minerals  to 
Steinman,  and,  also,  that  the  mining  lease 
to  the  Ayers  Coal  Company,  and  certain  sup- 
plemental leases  to  the  Norton  Coal  Com- 
pany, to  the  extent  to  which  they  affect  the 
coal  and  minerals  in  question,  be  set  aside 
and  cancelled. 

From  a  decree  dismissing  on  demurrer  the 
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original  and  amended  bills,  this  appeal  was 
allowed. 

Though  the  alleged  laches  of  Stelnman 
are  relied  on  by  Hagtin  as  conatltuting  a  com- 
plete bar  to  hia  recoTery,  we  deem  it  only 
Decessary  to  consider  the  question  of  the 
conclnslreness  of  the  decrees  in  the  case  of 
Campbell  for  Hagan  against  Wells  upon 
Stelnman's  right  to  the  relief  sought  in  this 
snlt 

In  Its  last  analysis  that  proposition  de- 
pends upon  whether  or  not  Stelnman  was  a 
necessary  party  to  the  former  litigation.  The 
general  rule  la  well  settled  that  a  person  la 
not  a  necessary  party  when  there  is  no 
proper  privity  or  common  Interest  between 
blm  and  the  plaintiff,  sueh  as  would  warrant 
the  court  in  decreeing  between  them. 

Here  we  have  no  allegation  that  Hagan 
knew  of  the  conveyance  from  Wells  to  Steln- 
man at  the  time  he  brought  suit  to  enforce 
his  vendor's  lien;  and  the  law  devolved  no 
dnty  upon  him  to  search  the  records  In  quest 
of  derivative  purchasers  from  Wells.  On 
the  other  hand,  Stelnman  had  constructive 
notice  that  Wells  was  not  the  holder  of  the 
legal  title;  and  he  was,  therefore,  informed 
that  any  Interest  which  he  might  acquire 
from  that  source  would  be  takei  in  subordi- 
nation to  the  superior  rights  of  the  owner  of 
the  legal  title.  With  respect  to  such  owner, 
be  was  a  mere  Intruder,  and  as  against  the 
paramount  title  the  deed  from  his  vendor  In- 
Tested  him  with  no  estate,  either  legal  or 
equitable.  Upon  this  principle  is  founded 
tbe  general  doctrine  that  In  suits  of  this 
character  the  only  necessary  parties  are  par- 
ties to  the  contract 

The  role  Is  thus  stated  in  Story's  Eq. 
Pleading  (10th  Ed.)  K  226,  226b:  "In  the 
first  place  (as  we  have  seen),  tbe  rule  as  to 
necessary  parties  does  not  extend  to  all  per- 
sons who  may  be  consequentially  tntetested 
or  affected  by  the  suit  •  •  •  So,  in  the 
case  of  a  conomon  bill  for  tbe  specific  per- 
formance of  a  contract  of  sale  of  real  es- 
tate, the  only  proper  parties  In.  general  are 
the  parties  to  the  contract  itself.  Special 
caaes  may  indeed  exist  in  which  the  rule  may 
be  otherwise ;  but  tb^  stand  upon  their  own 
peculiar  grounds." 

Waterman  on  Specific  Performance,  at  sec- 
tion 5S,  states  the  rule  as  follows:  "Sub- 
pnrcbaser  Not  To  Be  Made  A  Party : — ^A  pur- 
cbaser  from  the  vendee  is  not  as  a  rule  a 
proper  parly  to  a  bill  filed  by  the  vendor; 
nor  the  original  purchaser,  when  his  vendee 
'  has  been  accepted  In  his  place  by  the  ven- 
dor. Where  a  suit  was  brought  by  the  ven- 
dor against  both  the  purchaser  and  the  sab- 
pnrchaser,  it  was  dismissed  by  tbe  vice 
chancellor  as  against  '  the  latter,  though 
qiedflc  performance  was  decreed  against 
the  original  contractor,  and  the  case  was  af- 
firmed on  appeal."' 

To  the  same  effect  Is  Frye  on  Specific  Per- 
formance, i  140:  "The  general  rijle  with  re- 
tard to  suits  to  enforce  contracts  was  that 


the  parties  to  the  contract,  or  their  repre- 
sentatives, were  the  necessary  and  sufficient 
parties  to  the  suit — that  all  the  parties  to  the 
contract  should  be  parties  to  the  suit,  and 
no  one  else.  The  contract  is  what  con- 
stitutes the  rights  and  regulates  the  lia- 
bilities of  the  parties.  In  a  stranger  there  is 
no  liability ;  and  against  him,  therefore,  there 
was  no  more  right  to  enforce  specific  per- 
formance in  equity  than  to  recover  damages 
at  law."  See,  also,  20  Am.  &  Eng.  Enc.  PI. 
&  Pr.  414;  Willard  t.  Tayloe,  8  Wall.  667, 
19  L.  Ed.  601. 

The  effect  of  the  outstanding  legal  title 
was  to  admonish  Stelnman  that  what  was 
actually  done  in  the  suit  against  his  vendor 
might  lawfully  be  done,  and  that  he,  al- 
though not  a  party,  would  be  concluded  by 
the  proceeding.  He  dealt  with  the  property 
with  open  eyes,  and  must  abide  the  conse- 
quences of  his  own  imprudence.  Devlin  on 
Deeds,  i  711. 

We  find  no  error  in  the  decree  of  the 
circuit  court,  and  it  is  affirmed. 

Affirmed. 


LONG    POLE    LUMBER    (30.    v.    SAXON 
LIMB  &  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
10,  1908.) 

1.  Tbial— MoDincATioN  or  Requests. 

Refiual  to  charge  requests  as  offered  is  not 
error,  where  tbe  court  gives  an  instruction  em- 
bracing all  the  questions  covered  by  the  re- 
?ue8t8,  and  states  the  law  on  those  questions  as 
avorably  to  the  party  asking  them  as  it  asked 
or  was  entitled  to. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  46,  Trial,  H  661-669.] 

2.  Sales— Bbeach  of  Contbact— Measube  of 
Damages— Failube  to  Furnish  Abticles. 

Where  a  seller  fails  to  famish  the  articles 
he  has  contracted  to  sell,  the  measure  of  dam- 
ages is  the  difference  between  tbe  contract  price 
and  the  market  price  at  the  time  and  place  for 
delivery,  with  interest;  and,  where  the  delivery 
is  to  be  by  installments,  the  value  is  to  be  es- 
timated as  of  the  time  the  several  installments 
ought  to  have  been  delivered^  but,  if  there  is  no 
market  at  the  place  for  delivery,  the  basis  for 
damages  to  the  buyer  is  the  value  of  tbe  article 
in  the  nearest  available  market  to  which  he 
may  resort  to  supply  himself,  with  any  addi- 
tional cost  of  transportation  added,  and  any 
reasonable  and  necessary  expenses  attending  re- 
purchase. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  !§  1174-1182.] 

3.  TBIAL  —  INSTBUCTIONS  — '  SUFFICIEKCT  OF 
EVIOBNCE  TO  SUPPOBT. 

In  an  action  to  recover  for  defendant's  fail- 
ure to-  deliver  lumber  sold,  where  the  evidence 
tended  to  show  that  plaintiff  made  efforts  to  pur- 
chase lumber  of  like  kind,  and  the  expense  in- 
curred in  such  efforts,  but  did  not  show  what 
repurchases  were  made  nor  the  expense  thereof 
with  reasonable  certainty,  it  was  error  to  in- 
Rtruct  that  tbe  expense  of  repurchases  might  be 
taken  into  consideration  in  ascertaining  his 
damages. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S§  596-612.] 

Error  to  Circuit  Court,  Russell  County. 
Action  by  the  Saxon  Lime  &  Lumber  Corn- 
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pany  against  tbe  Long  Pole  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded  for  a 
new  trial. 

Sexton  &  Roberts  and  H.  A.  Rltz,  for  plain- 
tiff In  error.  Finney  &  Gilmer  and  Routb  & 
Roiith,  for  defendant  in  error. 

BUCHANAN,  J.  This  is  an  action  of  as- 
sumpsit, Instituted  by  the  Saxon  Lime  & 
Lumber  Company  against  tbe  Long  Pole 
Lumber  Company,  to  recover  damages  for 
the  failure  of  the  latter  to  Iceep  and  perform 
a  contract  entered  into  I>etween  tbe  parties 
on  March  10,  1906,  by  which  the  latter  com- 
pany agreed  to  deliver  to  the  former  on  board 
the  cars  at  Honaker,  Russell  county,  Va., 
one  car  load  of  4  by  4  poplar  lumber  per 
weelc,  during  tbe  remainder  of  that  year,  at 
the  price  of  $13  per  1,000  feet 

Upon  the  trial  of  the  cause  there  was  a  ver- 
dict and  judgment  for  the  plaintiff.  To  that 
Judgment  this  writ  of  error  was  awarded. 

Three  grounds  of  error  are  relied  on  in  the 
petition  for  a  reversal  of  the  Judgment  The 
first  is  to  the  action  of  the  court  In  refusing 
to  give  the  three  instructions  asked  for  by  the 
defendant,  and  tbe  third  to  the  giving  of  an 
instruction  by  the  court  in  lieu  of  them. 
These  two  assignments  of  error  will  be  con- 
sidered together. 

By  the  instructions  asked  for  by  the  de- 
fendant the  court  was^ftsked  to  tell  the  Jury 
that  the  burden  of  proof  in  making  out  its 
case  was  on  the  plaintiff;  that,  as  the  con- 
tract between  tbe  parties  did  not  fix  the  time 
when  the  purchase  price  of  the  lumber  was 
tQ  be  paid,  it  was  payable  on  demand ;  that 
if  the  plaintiff  failed  or  refused  to  pay  for 
the  lumber  delivered  on  demand,  the  defend- 
ant bad  the  right  to  rescind  the  contract  and 
refuse  to  make  further  deliveries;  and  that 
if  they  believed  tbe  defendant  had  rescinded 
the  contract  for  failure  to  pay  on  demand, 
there  could  be  no  recovery,  unless  they  fur- 
ther believed  that  it  had  agreed  that  the  time 
for  making  the  payments  might  be  deferred. 

The  instruction  given  covers  all  tbe  ques- 
tions embraced  in  the  instructions  asked  for 
by  the  defendant  and  states  the  law  upon 
those  questions  as  favorably  to  the  defendant 
as  it  asked  or  was  entitled  to.  There  was 
therefore  no  error  In  the  court's  refusing  to 
give  tbe  defendant's  instructions  and  In  giv- 
ing its  own  In  lieu  thereof  upon  the  questions 
involved  In  them. 

The  instruction  given  by  the  court  was  al- 
so In  lieu  of  the  plaintiff's  instructions,  and 
told  the  Jury  that  the  measure  of  the  plain- 
tiff's damages,  if  they  believed  it  was  entitled 
to  recover,  was  "the  difference  between  the 
contract  price  and  market  price  of  the  same 
kind  and  quality  of  lumber  as  that  purchased, 
at  the  place  and  at  the  times  provided  for  de- 
livery under  said  contract,  and,  If  other  lum- 
bet  of  the  same  kind  and  quality  could  not 
have  been  purchased  at  that  place  and  at 


such  times,  then  the  market  price  of  said  lum- 
ber In  the  same  locality  or  section  of  the  coun- 
try, plut  t?ie  ewpente  necessarv  to  purchase 
the  amount  of  lumber  of  the  tame  kind  and 
guttlUy  which  was  purchased  from  said  de- 
fendant, but  toot  not  delivered  under  said 
contract." 

So  much  of  the  Instruction  quoted  as  Is 
italicised  is  objected  to,  upon  tbe  ground  that 
there  was  no  evidence  upon  which  to  base  it. 

There  is  evidence  tending  to  prove  that  tbe 
plaintiff  made  efforts  to  purchase  lumber  of 
like  kind  with  that  which  the  defendant  fail- 
ed to  deliver,  and  tbe  expense  incurred  In 
such  efforts  which  included  the  coat  of  send- 
ing its  agents  along  the  Clinch  Valley,  the 
Columbus,  and  the  Bristol  Divisions  of  tbe 
Norfolk  &  Western  Railway,  was  from  |600 
to  $S0O,  and  that  the  cost  of  purchasing  and 
loading  the  lumber  so  purchased  was  about 
$2  per  1,000  feet  But  the  evidence  wholly 
fails  to  show  the  amount  of  lumber  which  it 
actually  purchased  to  supply  the  place  of  that 
which  the  defendant  failed  to  deliver,  and  tbe 
reasonable  and  necessary  expense  of  making 
such  purchases. 

The  general  rule  is  that  where  a  vendor 
falls  to  furnish  the  articles  he  has  contracted 
to  sell,  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket price  at  the  time  and  place  of  delivery, 
with  Interest  from  tbe  time  of  delivery ;  and 
where  the  delivery  is  to  be  by  installments, 
tbe  value  is  to  be  estimated  as  of  the  time  the 
several  installments  ought  to  have  been  de- 
livered. Enders  v.  Board,  etc.,  1  Orat  864; 
Perry,  etc.,  Co.  ▼.  Reynolds,  100  Va.  284,  270. 
40  S.  E.  919;  Mechem  on  Sales,  I  174&  But 
if  for  any  reason  there  Is  no  market  at  the 
place  of  delivery,  the  basis  for  estimating  the 
damages  of  the  vendee  Is  the  value  of  the 
article  In  the  nearest  available  market  to 
which  the  buyer  may  resort  in  order  to  sup- 
ply himself,  with  the  additional  cost  of 
transportation  added,  if  any;  and,  in  the 
event  the  vendee  does  repurchase,  and  to  the 
extent  that  he  repurchases,  the  reasonable 
and  necessary  expense  attending  such  repur- 
chase is  to  be  added.  See  Sutherland  on 
Damages,  (  651;  Mechem  on  Sales,  |  642; 
Nottingham  Ice  Co.  v.  Preas,  102  Va.  820, 
822,  823,  47  S.  B.  823. 

The  evidence  in  this  case,  as  t>efore  stated, 
does  not  show  what  repuixdiasea  were  made, 
nor  the  expense  attending  the  same.  Where  a 
vendee  determines  to  purchase  the  goods 
which  bis  vendor  has  failed  to  deliver,  and 
to  charge  him  with  tbe  expense  of  such  re- 
purchases, be  ought  to  show  with  reasonable 
certainty  the  repurchases  made,  and  the  nec- 
essary and  reasonable  expense  attending  the 
same,  as  well  as  the  price  paid. 

The  efvldenoe  t>eing  InsnfficlMit  to  show 
with  any  reasonable  certainty  what  repur- 
chases had  been  made  by  the  plaintiff,  or 
what  expense  It  had  reasonably  Incurred  In 
making  tlv,em,  the  instruction  given  by  tbe 
court  erred  in  telling  the  Jury  that  they  might 
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take  that  matter  into  consideration  in  aacer- 
talDlng  the  plaintiff's  damages. 

The  other  objection^  the  Instmcflon  given 
by  the  court  Is,  we  think,  without  merit 

The  court  to  of  opinion  that  the  Judgment 
complained  of  should  be  reversed,  the  verdict 
let  aside,  and  the  cause  remanded  for  a  new 
trial,  not  to  be  had  in  conflict  with  the  views 
expressed  in  this  opinion. 

Reversed. 


STEVENSON  t.  W.  M.  RITTEE  LUMBER 
CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
10.  190a) 

L  Death— AcnoR  fob  CADsmo  Death  ai 

Coimoif  Law. 
At  common  law  no  action  could  b«  main- 
Uined  for  the  death  of  a  person  by  wrongful 
act,  either  by  a  husband  or  father  suing  for 
Ion  of  services  of  wife  or  children,  a  master 
for  the  loss  of  his  servant,  or  a  jwrsonal  repre- 
tentative  suing  in  the  right  of  his  decedent ;  the 
action  abating  for  technical  reasons  at  the  time 
of  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  |  10.] 
Z  SaiO— PkBSOHS     ENTTtLXD    TO     StJB— PaB- 

IIIT8. 

At  common  law  the  parent's  right  to  recov- 
er for  the  services  of  his  child  is  predicated  up- 
on the  relation  of  master  and  servant,  and  he 
cannot  recover  for  the  loss  of  his  son's  services 
after  the  letter's  death  because  in  legal  contem- 
plation at  the  servant's  death  the  master's  right 
to  his  services  ceases,  and  hence,  in  an  action 
for  his  son's  death  by  defendant's  negligence, 
plaintiff  may  not  rcover  for  loss  of  his  son's 
•ervioes  between  the  time  of  his  death  and  the 
time  when  he  would  have  become  of  age. 

[Ed.  Note.— For  casea  in  point,  see  Cent  Dig. 
ToL  15,  Death,  {  115.] 

S.  Sake— STATtjTB— Emect. 

Code  1904,  {  2902,  giving  a  right  of  action 
for  the  death  of  any  person  by  the  wrongful  act 
or  neglect  of  another  in  cases  where,  if  death 
had  not  ensued,  the  party  himself  would  have 
bad  a  right  of  action,  does  not  give  a  right  of 
action  to  a  parent  for  the  loss  of  servies  of  his 
minor  son  from  the  time  of  the  letter's  death 
nntil  he  would  have  reached  his  majority ;  the 
only  effect  of  the  statute  heing  to  give  a  right 
ot  action  to  decedent's  personal  representative 
for  his  wrongful  death  where  none  existed  at 
common  law. 

(Ed.  Note.— For  case  in  point  see  Cent  Dig. 
vol.  15,  Death,  |  115.] 

1  Pakert  Ann  Child— Loss  or  Sebvioks. 

Code  1904,  {  2902,  givhig  a  right  of  action 
for  the  death  of  any  person  by  the  wrongful  act 
of  another  in  cases  where,  if  death  had  not  en- 
mied,  the  person  injured  would  have  had  a  right 
of  action,  does  not  affect  the  right  existing  at 
common  law  of  a  personal  representative  or  par- 
ent to  recover  for  loss  between  the  time  of  the 
injnry  and  death,  nor  the  personal  representa- 
tive's right  to  recover  in  an  action  for  breach  of 
eontrMtaal  duty  resulting  in  death  the  damages 
to  decedent's  personal  estate  arising  in  his  life- 
time for  medical  expenses  and  losses  caused  by 
bis  inability  to  work,  nor  a  parent's  right  in  a 
proper  case  to  recover  for  the  loss  of  services  of 
a  minor  child  to  the  time  of  the  child's  death. 
5.  Death— Aonons  roB  Caubiro— PLEAonfo 
—  DECLABATioH  —  SumciERCT  — Cause  of 
AcnoR  Stated. 

In  an  action  for  the  death  of  piaintitTs  mi- 
nor sMt,  the  declaration  alleged  that  defendant 


uniawfuliv  and  wrongfully  employed  him  and 
required  him  to  engage  in  dangerous  work  for 
one  of  his  age  and  experience,  and  shortly  there- 
after, as  was  to  be  expected,  he  received  injuries 
from  which  1m  died,  whereby  plaintiff  was  de- 
prived of  the  services  of  his  son  and  servant 
which  he  otherwise  would  have  bad  for  the  next 
five  years.  It  was  not  aiieg^  that  the  hiring 
was  against  piaintilTs  will,  or  that  he  did  not 
acquiesce  in  it,  or  that  defendant  did  not  pay 
plaintiff  for  the  services  rendered  by  his  son. 
Held,  pleadings  being  construed  against  tlie 
pleader,  that  the  cause  of  action  alleged  was  for 
the  loss  of  services  from  the  son's  death  until  be 
reached  his  majority,  and  not  for  the  wrongful 
hirinjt  of  the  son  against  ulaintifrs  will ;  the  al- 
legations of  wrongful  hiring  l>eing  mere  matter 
of  inducement,  or  for  loss  of  service  lietween  the 
time  of  the  injury  and  majority,  and  hence  the 
declaration  did  not  state  a  cause  of  action. 

Error  to  Circuit  Conrt  Tazewell  County. 

Action  by  B.  S.  Stevenson  against  the  W. 
M.  Bitter  Lumber  Company.  Judgment  for 
defendant  on  d«nnrrer,  and  plaintiff  brings 
error.    Affirmed. 

Wm.  H.  Wertli,  for  plaintiff  In  error. 
Greever  &  Gillespie  and  M.  O.  Lltz,  for  de- 
fendant in  error. 

CARDWELL,  J.  This  action  is  to  recover 
damages  resulting  from  the  death  of  the 
plaintiff's  Boinor  son,  alleging  that  he  was  a 
minor  at  the  time,  and  that  that  fact  was 
known  to  the  det«)dant  corporation;  that 
the  son  was  employed  by  the  defendant  with- 
out the  plaintlfTs  consent;  that  contrary  to 
its  duty  the  defendant  required  or  permitted 
the  son  to  engage  in  a  .business  "dangerous 
for  his  years  and.  experience,"  viz.,  "to  en- 
gage In  hauling  heavy  logs  from  the  woods 
to  the  defendant's  mill,  which  logs  were  hoist- 
ed upon  a  tramroad  by  means  of  hoisting 
machines,  derricks,  etc.,  from  a  steep  Incline, 
that  shortly  after  the  defendant  put  the  plain- 
tllTs  son  to  work  at  the  business  aforesaid, 
as  was  to  be  expected,"  the  said  son  was 
caught  by  a  log  and  was  so  crushed  and 
mangled  that  he  died  of  bis  Injuries,  where- 
upon the  plaintiff  says  "that,  by  reason  of 
the  premises,  he  hath  been  permanently  de- 
prived of  the  services  of  his  said  son  and 
servant,  which  he  otherwise  would  have  had 
and  enjoyed  for  the  next  five  years,  and  dam- 
aged thereby,"  etc. 

To  the  declaration  the  defendant  demur- 
ired,  stating  its  grounds  of  demurrer  relied  on 
to  be  as  follows:  "The  declaration  seeks  to 
recover  damages  for  loss  of  services  of  plain- 
tiff's son  from  the  time  of  the  injury  of  the 
said  son  up  to  the  time  he  would  have  at- 
tained his  majority,  while  the  plaintiff  is  only 
entitled,  if  he  is  entitled  to  anything  at  ail, 
to  recover  for  loss  of  services  from  the  date 
of  the  said  injury  up  to  the  time  of  the  death 
of  the  said  son,  and  the  length  of  this  time  to 
a  material  allegation  in  order  to  recover 
therefor,  and  the  declaration  does  not  make 
such  allegation." 

The  demurrer  was  sustained  and  the  cause 
dismissed ;  and  to  that  Judgment  thto  writ  of 
error  was  awarded. 
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The  petition  for  the  writ  of  error  states 
that  "tlie  real  Iwne  of  contention"  In  this  case 
is  "the  father's  right  to  recover,  by  reason 
of  the  wrongful  death  of  bis  son,  for  loss  of 
bis  services  between  the  time  of  bis  death  and 
the  time  when  he  would  have  attained  his 
majority." 

At  common  law  no  action  could  be  main- 
tained for  the  death  of  a  human  being — 
whether  It  tie  the  husband  or  the  father  suing 
for  loss  of  the  services  of  wife  or  child,  a 
master  suing  for  loss  of  his  servant,  or  a 
personal  representative  suing  In  the  right  of 
the  decedent;  the  death  for  technical  rea- 
sons being  regarded  as  cutting  off  the  right 
of  action,  according  to  the  maxim,  "Actio 
personalis  morltnr  cum  persona."  1  Lite's 
Notes  to  Minor's  Inst  p.  240 ;  Shear.  &  Red. 
on  Neg.  {  124;  Carey  v.  Berkshire  R.  Co., 
1  Gush.  (Mass.)  476,  48  Am.  Dec.  616,  and 
note  where  the  authorities  are  collated. 

The  opinion  of  the  court  In  Insurance  Co. 
y.  Brame,  95  U.  S.  766,  24  L.  Ed.  680,  says : 
"The  authorities  are  so  numerous  and  so  uni- 
form to  the  proposition  that  by  the  common 
law  no  dvll  action  lies  for  an  injury  which 
results  in  death  that  It  is  Impossible  to  speak 
of  it  as  a  proposition  open  to  question.  It 
has  been  decided  In  many  cases  in  the  Ebglisb 
courtS'<and  many  of  the  state  courts,  and  no 
deliberate,  well-considered  decision  to  the 
contrary  is  to  be  found.  In  Hilliard  on 
Torts,  p.  87,  i  10,  the  rule  is  thus  laid  down : 
'Upon  a  similar  ground  It  baa  been  held  that 
in  common  law  the  death  of  a  human  t>eing, 
though  clearly  Involving  pecuniary  loss.  Is 
not  the  ground  of  an  action  for  damages.' 
The  most  of  the  common  cases  upon  the 
subject  are  there  referred  to." 

At  common  law  the  parent's  right  to  recover 
for  loss  of  the  services  of  his  child  is,  by  legal 
fiction,  predicated  upon  the  relation  of  master 
and  servant;  but,  as  said  in  the  opinion  of 
the  court  In  Edgar  v.  Castello,  14  S.  O.  20,  87 
Am.  Rep.  719,  In  discussing  the  reasons  for 
the  doctrine  that  there  can  be  no  recovery  for 
loss  of  services  after  the  death  of  the  serv- 
ant, "not  so  much  because  the  dvll  remedy 
is  merged  in  the  felony,  as  because  by  the 
death  of  the  servant  the  master's  riglit  to 
his  services  is  instantly  abrogated,  and  in 
the  eye  of  the  law  no  damage  is  sustained  by 
him  because  no  right  is  infringed.  The  Jus- 
tice of  this  rule  may  not  be  apparent,  but 
the  law  will  not  deal  with  mere  speculations 
and  uncertainties.  It  will  not  determine,  nor 
attempt  to  determine,  the  measure  of  human 
life,  except  for  the  happening  of  an  event 
which  has  destroyed  It,  nor  presume  that  the 
capacity  to  serve  would  have  continued  if 
the  injury  bad  not  been  Inflicted.  It  stops 
at  the  outer  limit  of  the  master's  rights  under 
his  contract,  and  as,  when  the  servant's  death 
intervenes,  the  master's  right  to  his  services 
are  ended,  so,  in  like  manner,  are  all  his 
remedies  for  injuries  arising  under  the  con- 


tact, exc^t  such  as  accrued  prior  to  his 
death." 

In  a  note  to  Carejcv.  Berlcshlre  R.  Co., 
48  Am.  Dec.  632,  it  is  said:  "It  is  settled, 
as  laid  down  In  tlie  principal  case,  notwith- 
standing the  vigorous  dissent  of  some  em- 
inent Judges,  that  at  the  common  law  no 
action  will  He  for  damages  caused  by  the 
death  of  a  humati  being  by  the  wrongful  or 
negligent  act  of  another,  however  close  may 
be  the  relation  between  the  deceased  and  the 
plaintiff,  and  however  grievous  the  loss." 
And  at  page  633  of  48  Am.  Dec.,  it  is  said: 
"Not  only  is  there,  without  the  aid  of  a  stat- 
ute, no  civil  remedy  for  the  death  Itself,  but 
no  action  will  lie  for  loss  of  services,  etc., 
caused  by  the  deatli,  as  is  abundantly  shown 
in  the  cases  above  cited.  Where  a  child  is 
disabled  for  a  few  days  by  tlie  wrongful  act 
or  negligence  of  the  defendant,  the  father 
may  recover  for  the  loss  of  services;  but, 
if  the  child  Is  killed  by  the  injury,  and  the 
fatlier  is  forever  deprived  of  his  services,  he 
has  no  remedy.  Various  reasons  have  been 
suggested  for  this  utterly  unreasonable  rule. 
•  •  •  The  preponderance  of  authority, 
however,  Is  too  strong  to  be  overborne  by- 
reason,  and  the  rule  laid  down  in  the  prin- 
cipal case  must  be  admitted  to  be  firmly  es- 
tablished In  the  common-law  courts,  except 
80  far  as  it  has  been  abrogated  by  legisla- 
tion." 

Very  many  more  authorities  in  point  might, 
if  deemed  necessary,  l>e  cited  to  show  that  it 
is  too  well  settled  to  admit  of  further  dis- 
cussion that  plaintiff  In  error  cannot  main- 
tain this  action  to  recover  for  the  loss  of  the 
services  of  his  son  between  the  time  of  his 
death  and  the  time  when  he  would  have  at- 
tained his  majority.  In  fact,  it  is  conceded 
in  the  argument  of  the  case  that  the  great 
weight  of  authority  Is  against  the  conten- 
tion that  plaintiff  in  error  can  maintain  this 
action,  and  the  effort  being  made  is  to  show 
that  the  authorities  are  wrong  or  do  not  ap- 
ply; and  section  2902  of  the  Code  of  1904  is 
cited  in  support  of  this  latter  view. 

That  statute,  modeled  after  the  English 
statute  Imown  as  "Lord  Campbell's  Act," 
creates  a  right  of  action  where  none  existed 
before,  and  cannot  be  construed  as  giving  the 
parent  any  right  he  did  not  have  before; 
since  this  new  right  of  action  is  given  solely 
to  the  personal  representative  of  the  deceas- 
ed person  whose  death  was  caused  by  the 
wrongful  act,  neglect,  or  default  of  any  per- 
son or  corporation,  etc.  The  argument  that 
"the  terms  of  the  statute  limiting  the  admhi- 
Istrator's  right  of  recovery  to  what  hla  intes- 
tate could  have  recovered  had  death  not  en- 
sued necessarily  declare  and  protect  the  par- 
ent's right  to  his  deceased  minor's  services 
until  majority,  notwithstanding  his  death 
and  the  right  given  to  his  administrator  to 
recover  for  his  death,"  is  more  Ingenloas 
than  sound.  The  statute  does  not  cliange  the 
parent's  right  in  any  manner  wtiatsoever,  and 
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tbat  be  conid  not  at  common  law  noover  for 
tbe  lofls  of  the  serricea  of  his  cblld  after 
tbe  death  of  the  child  we  have  already  de- 
termined. 

"An  action  for  loM  of  serricea  of  a  son 
from  the  date  of  his  death  by  wrongful  act 
ontll  he  would  have  attained  his  majority 
|8  in  effect  one  to  recover  for  the  death  of 
the  son,  and  cannot  be  maintained  by  the 
father,  since  the  right  of  the  father  to  a  son's 
services  ceases  at  the  latter's  death."  Har- 
ris T.  Kentucky  L.  Co.,  45  S.  W.  94,  19  Ky. 
Law  Bep.  1781;  Cent  Dig.  lfl02A,  "Death," 
1365,  I  20. 
^  It  is  farther  contended  for  plaintiff  in  er- 

ror tliat  If  a  minor  be  hired  to  leave  his  fa- 
ther without  tbe  latter's  consent  (perhaps 
against  his  will),  and  is  killed  by  such  negli- 
gence as  will  make  the  employer  liable  to 
his  administrator,  the  minor  being  16  years 
old,  it  Is  dear  tbat  snch  administrator  could 
not  recover  for  five  years  of  that  minor's 
time,  for  tbe  reason  tbat,  not  only  is  it  set- 
tled by  tbe  authorities  that  the  administra- 
tor of  tbe  minor  cannot  recover  for  the  loss 
of  services  l>etween  the  death  of  the  minor 
and  tbe  date  at  which  he  would  have  at- 
tained his  majority,  but  by  the  language  of 
the  statute  (section  2902  of  tbe  Code  of  1904, 
supra)  the  administrator  is  given  such  right 
of  recovery  "as  would  (if  death  had  not  en- 
sned)  have  entitled  tbe  party  injnred  to 
maintain  an  action  •  •  ^*  and  to  recover 
damages  in  respect  thereof."  Therefore  tbe 
statute  leaves  the  right  to  recover  for  loss 
of  services  of  the  minor  where  it  had  always 
been.  In  the  parent 

Concede  that  the  'statute  admits  of  this 
construction,  still,  as  we  tiave  already  shown, 
the  great  weight  of  authority  is  that  the 
parent  could  not  at  common  law  maintain  an 
action  for  loss  of  services  of  the  minor  aft- 
er the  death  of  the  latter,  and  this  estab- 
lished rule  was  not  abrogated  or  even  modi- 
fied by  the  enactment  of  the  statute.  The 
only  effect  of  the  statute  is  to  cliange  the 
rule  of  tbe  common  law  that  in  pursuance 
of  the  maxim,  "Actio  personalis  morltur  cum 
persona,"  no  right  of  action  existed  In  favor 
of  tbe  heirs,  distributees,  or  personal  rep- 
resentatives of  a  deceased  p»son  for  dam- 
ages for  his  wrongful  death.  The  right  of 
action  which  tbe  injured  person  had  abated 
with  his  death  and  did  not  survive;  and  no 
right  of  action  existed  in  favor  of  those  sur- 
viving bim,  because  tlie  civil  act  merged  In 
tbe  criminal  act;  tbe  single  change  in  the 
common-law  rule  wrought  by  tlie  statute  being 
tliat  tbe  right  of  action  is  given  by  it  solely 
to  tbe  personal  representative  of  the  deceas- 
ed for  the  benefit  of  the  wife,  husband,  par- 
ent, or  child  of  tbe  deceased.  8  Am.  &  Eng. 
Enc.  L.  pp.  854,  867,  858. 

The  statute,  however,  does  not  affect  the 
right  of  action  for  damages  existing  at  com- 
mon law  in  favor  of  a  personal  representa- 
tive or  a  parent  to  recover  for  losses  between 
the  time  of  an  Injury  and  the  resulting  death 
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of  the  person  injnred;  nor,  as  tt  would  seem 
clear  from  the  authorities,  the  right  of  tbe 
personal  representative  of  a  person  dying 
as  a  result  of  an  injury  caused  by  a  breach 
of  a  contractual  duty  on  the  part  of  tbe  per- 
son or  corporation  inflicting  the  Injury  to 
recover  in  an  action  for  bteach  of  contract 
the  damages  to  the  deceased's  personal  es- 
tate arising  in  his  lifetime  from  medical 
expenses  and  loss  occasioned  by  his  inabii- 
i^  to  attend  to  business,  nor  the  right  of  a 
parmt  to  recover  in  a  proper  case  made  for 
loss  of  the  services  of  his  minor  dilld  to 
tbe  date  of  the  child's  death  by  wrongful 
act  The  remaining  question,  therefore,  in 
this  case  Is:  Does  the  declaration  state  a 
cause  of  action  at  all? 

Clearly,  unless  the  declaration  is  good  as 
an  action  to  recover  for  the  loss  of  the  serv- 
ices of  plaintiff  in  error's  minor  son,  re- 
sulting from  the  wrongful  hiring,  between 
the  time  of  the  hiring  and  the  Injury,  or 
for  loss  of  services  for  the  time  between  the 
injury  and  death,  or  both,  there  was  no  er- 
ror In  tbe  ruling  of  the  circuit  court  sus- 
taining the  demurrer  of  defendant  in  error 
and  dismissing  the  case. 

The  declaration  contains  practically  but 
one  count,  and  does  not  allege  tuat  the  hir- 
ing of  the  son  was  against  the  will  of  the 
father  in  wrongful  violation  of  his  prohibi- 
tion, but  simply  says  it  was  "unlawful  and 
without  consent"  of  the  father;  nor  does  It 
say  that  the  father  did  not  acquiesce  in  the 
employment  after  the  act  of  hiring,  which 
is  a  necessary  allegation,  since  every  hiring 
of  a  minor  is  not  a  wrongful  act.  1  Mln. 
Inst  p.  430;  Toledo,  St  L.  &  K.  C.  B.  Co.  v. 
Trimble,  8  Ind.  App.  333,  85  N.  E.  716.  Nor 
does  the  declaration  state  that  the  defendant 
In  error  did  not  pay  the  plaintiff  in  error 
for  the  services  rendered  bis  son,  and  no  re- 
covery is  asked  on  that  account 

Under  tlie  familiar  rule  that  all  pleadings 
are  to  be  most  strongly  construed  against 
the  pleader,  the  declaration  here  cannot 
escape  the  construction  that  tbe  intention 
of  tbe  pleader  was  to  seek  to  recover  only 
for  the  loss  of  services  from  tbe  time  of 
his  son's  death  to  the  time  the  son  would 
have  become  twenty-one  years  of  age;  the 
language  of  tbe  declaration  being:  "And 
the  said  plahitlff  says  that  shortly  after  the 
said  defendant  put  the  said  Ceorge  Everett 
[the  son]  to  work  at  the  business  aforesaid, 
as  was  to  be  expected,  the  said  George 
Everett  was  caught  by  a  log,  and  was  so 
crushed  and  mangled  tbat  he  died  of  his 
injuries.  And  the  said  plaintiff  says  that, 
by  reason  of  the  premises,  he  hath  been  i)er- 
manently  deprived  of  tbe  services  of  his 
said  son  and  servant  which  be  otherwise 
would  have  had  and  enjoyed  for  tbe  next 
five  years,  and  damaged  thereby  in  tbe  sum 
of  $2,500." 

Plainly  the  five  years  meant  are  the  five 
years  following  tbe  death  of  tbe  son,  and  tbe 
inference  and  the  only  Inference  to  be  drawn 
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from  the  language  of  tbe  declaration  Is  that 
the  death  occurred  Immediately  after  the 
injury;  and,  while  It  la  conceded  that  the 
father  bad  a  right  to  recover  for  the  loss 
of  tbe  serrlcea  of  the  son  between  the  In- 
Juiy  and  death,  no  appreciable  time  between 
the  two  events  Is  stated;  the  declaration 
proceeding  throughont  upon  the  theory  that 
tbe  father  is  entitled  to  recover  for  loss 
of  services  up  to  the  time  when  the  son  would 
have  become  21  years  of  age  because  of  some 
act  on  the  part  of  the  defendant  In  error, 
viz.,  the  wrongful  death  alleged.  Tbe  lan- 
guage of  tbe  declaration  with  respect  to  tbe 
alleged  "wrongful  hiring"  of  the  son  and 
putting  him  at  a  dangerous  employment, 
thus  causing  tbe  father  the  loss  of  his  serv- 
ices, Is  to  be  construed  as  by  way  of  In- 
ducement, or  merely  matter  of  aggravation, 
and  not  as  the  gravamen  or  gist  of  tbe  ac- 
tion. 

We  are  of  opinion  that  the  declaration  fails 
to  state  a  cause  of  action  vqpon  which  plain- 
tiff In  error  is  entitled  to  recover,  and  that 
there  is  no  error  in  tbe  Judgmmt  of  the  cir- 
cuit court  complained  of.  Therefore  it  Is  af- 
firmed. 

Affirmed. 

BUCHAKAN,  X,  absent 


SOUTH  &  W.  RY.  CO.  v.  MANN  et  al,t 

f  Appeals  0 
10,  1908.) 


(Sapreme  Court  of  Appeals  of  Virginia.    Sept. 
'0,  190"  ^ 


1.  Deeds  —  OoifSTBUonoN  —  CoNSTEuonoir 
AOAIRBT  Obantob. 

An  ambiguous  deed  will  be  construed  most 
strongly  against  the  grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  {  286.] 

2.  BSVIDENOB— Pabol    Bvidewob  —  Constbuo- 
TIOR  or  Died. 

Parol  evidence  ia  admissible  when  it  la 
necessary  to  identify,  explain,  or  define  the  sub- 
ject-matter of  a  grant 

[Ed.  Note.— For  cages  in  point,  see  Cent  Dig. 
vol.  20,  Rvldence,  H  2116-2120.] 
8.  Saicb— Ofirtoit  ot  Exfebts  —  Subject  ov 

BXPEBT   TESnXONY  —   LOOATION    OT    RAII<- 
BOAD. 

Where  a  deed  conveyed  to  a  railroad  a 
"strip  of  ground  extending  for  such  a  width  on 
each  side  of  the  center  line  of  said  railroad,  with 
such  additional  width  at  cuttinn  and  embank- 
ments as  may  be  required  for  the  construction 
and  maintenance  of  a  double  track  railroad,"  ex- 
pert testimony  la  admissible  to  establish  the 
center  line  of  the  double-track  road,  and  to  de- 
termine what  width  o{  ground  on  each  side  of 
the  line  was  necessary  to  construct  and  main- 
tain such  road. 

[Bid.  Note.— For  capes  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  2311.] 

4.  Deeds  —  CoKSTBUonoR  —  Instbuotiorb 
AoAiNST  Obantob. 

Where  a  deed  to  a  railroad  of  land  for  a 
right  of  Way  provided  that  company  was  to  re- 
move any  of  grantor's  houses,  and  buildinj^  at 
its  own  expense,  the  evidence  being  c<mflictlng 
as  to  whether  tbe  provision  Incladed  dwelling 
houses,  under  the  rule  that  a  deed  will  be  con- 
strued  more   strongly    against   the   grantor   in 

t  Rehearing  denied. 


doubtful  caaes,  the  question  will  be  resolved  in 
favor  of  the  company. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  |  236.] 

6.  Saicx. 

A  grant  of  land  for  a  right  of  way  convey- 
ed a  strip  through  ctHnplainant'a  farm  extending 
for  such  width  on  each  side  of  tbe  center  line 
of  the  railroad  with  such  additional  widdis  at 
cuts  as  might  be  required  to  construct  and  main- 
tain a  double-track  railroad  on  the  M.  survey. 
Defendant's  predecessor  had  located  and  partly 
constructed  the  roadbed  for  a  single-track  road 
under  the  M.  survey.  It  appearedoy  expert  tes- 
timony that  a  right  of  way  at  least  66  feet  wide 
would  be  required  for  the  construction  of  such 
road,  and  that  the  center  line  of  a  double-track 
road  meant  a  center  line  between  the  two  tracks 
forming  the  double  track,  and  that  the  usual  dis- 
tance between  the  centers  of  the  two  tracks  is 
13  feet  Held,  that  construing  the  deed  most 
strongly  against  the  grantor,  and  In  view  of  the 
expert  testimony  It  conveyed  a  strip  through 
complainant's  farm  38  feet  m  width  on  each  side 
of  an  initial  line  parallel  with  and  6^  feet  west 
of  tbe  M.  center  line  of  location  of  the  single 
track. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  |  816.] 

Appeal  from  Circuit  Oourt,  Scott  County. 

Suit  by  W.  D.  Mann  and  others  against 
tbe  South  &  Western  Railway  Company. 
From  a  decree  defining  the  rights  of  the  par^ 
ties,  defendant  appeals.  Reversed  and  re- 
manded for  further  proceedings. 

Phlegar  &  Powell,  and  Irvine  &  Morrison, 
for  appellant   W.  S.  Cox,  for  appellees. 

WHIirrLE,  J,  The  primary  purpose  of 
this  suit  was  to  enjoin  tbe  appellant  from 
locating  and  constructing  a  railroad  over  tbe 
land  of  tbe  appellees  on  Clinch  river,  In 
Scott  coimty.  Vs.,  not  included  within  the 
metes  and  bounds  of  a  strip  of  2.91  acres 
conveyed  by  them  to  the  appellant  by  deed  of 
February  13,  1907,  for  a  right  of  way  for 
a  railroad  and  other  railroad  purposes. 

Tbe  appeal  is  ftem  a  decree  which  under- 
takes to  define  and  establish  tbe  rights  of 
the  parties  with  req;>ect  to  the  matters  in 
controversy. 

A  number  of  questions  are  raised  by  the 
pleadings,  but  the  paramount  issue  Involves 
the  exact  quantity  and  precise  location  of 
an  approximately  parallel  strip  of  ground 
to  tbe  2.91  acres,  which  was  conveyed  by  tbe 
appellees  to  the  Charleston,  Cincinnati  &  Chi- 
cago Railroad  Company  (commonly  known 
as  tbe  "8-C  Company"),  predecessor  in  title 
of  tbe  appellant,  by  deed  of  April  22,  1889. 
for  the  construction  and  maintenance  of  a 
double-track  railroad.  The  ai^ellant  con- 
tends that  tbe  two  parcels  of  ground  are,  for 
the  most  part  at  least,  coterminous;  and 
the  fundamental  objection  to  tbe  ruling  of 
tbe  circuit  court  is  that,  while  it  holds  that 
the  appellant  is  entitled  to  a  right  of  way 
over  the  apiiellees'  farm  under  the  last-men- 
tioned deed.  It  falls  to  define  tbe  extent  of 
that  right  Nevertheless  the  decree  declares 
that  should  tbe  appellant  transcend  Its  au- 
thority—though  an  injunction  will  not  lie 
to  prevent  tbe  encroachment  (Code  Va.  1904* 
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I  U06f  [11];  X  B.  &  K.  Oo.  ▼.  Anderwrn, 
12  Lelgb.  278) — ^the  appellees  may  resort  to 
actions  at  law  to  recover  damages  for  any 
treqiaBaes  that  may  be  committed  by  the  ap- 
pellant outside  of  the  right  of  way.  In  other 
words,  the  dedslon  relegates  the  appellant 
to  another  fomm  to  ansvfer  in  damages  for 
exceeding  rights  which  at«  left  undeter- 
mined. 

The  testimony  satisfactorily  explains  the 
caoses  for  delay  in  construction  of  the  rail- 
road by  appellant's  predecessors,  and  fully 
repels  any  Intention  on  their  part  to  surren- 
der or  abandon  their  rights  under  the  deed 
of  1889,  which  eliminates  tliat  issue  from  the 
case,  and  leaves  for  onr  consideration  the 
aole  question:  What  land  was  acquired  by 
the  appellant  by  vlrtne  of  that  conveyance? 

The  deed  conveys  to  the  "8-0  Company" 
"a  atrip  of  ground  extending  for  such  a  width 
on  each  side  of  the  center  line  of  said  rail- 
road, with  soch  additional  width  at  cuttings 
and  embankments  as  may  be  required  for  the 
constmction  and  maintenance  of  a  double 
trade  railroad  through  and  over  said  gran- 
tors' tract  of  land,  situated  on  Ollnch  river 
on  the  late  survey  of  F.  B.  Montague.  •  •  • 
Said  strip  of  ground  to  be  laid  out  in  ac- 
cordance with  the  survey  of  said  company's 
engineers,  with  the  right  to  the  company  to 
make  such  variations  in  the  line  of  said 
survey  as  may  be  deemed  needful  to  secure 
the  best  location  for  the  road.  For  any  of 
Bald  grantors'  houses,  bams  or  buildings  of 
any  kind  to  be  moved,  said  grantors  are 
to  move  at  their  own  exjjenae." 

Brief  reference  to  some  of  the  elementary 
principles  of  law  touching  the  construction 
of  deeds  generally  may  be  helpful  in  the  In- 
terpretation of  this  instrument.  For  in- 
stance, it  is  a  familiar  rule  of  interpretation 
that  in  case  of  ambiguity  the  deed  will  be 
constmed  most  strongly  against  the  grantor 
and  most  favorably  to  the  grantee.  More- 
over, extrinsic  evidence  is  always  admissible 
In  aid  of  construction  when  the  words  of 
the  deed  can  only  be  applied  to  facts  ascer- 
tainable by  such  evidence.  This  is  obvious- 
ly a  rule  of  necessity,  for  by  no  other  means 
can  the  language  employed  be  made  to  speak 
the  minds  of  the  parties. 

The  rule  Is  thus  formulated  In  17  Cyc.  724 : 
"Parol  evidence  is  always  admissible  when 
it  is  necessary  in  order  to  identify,  explain,  or 
define  the  subject-matter  of  a  grant,  •  •  • 
for  without  such  evidence  It  would  be  im- 
possible to  give  effect  to  the  Intentions  of  the 
parties."  Carringtoti  v.  Goddin,  13  Grat. 
687;  Beusens  v.  Lawson.  91  Va.  226,  235, 
21  8.  E.  347;  Mineral  Co.  v.  Painter,  100 
Va.  507,  42  S.  B.  300. 

Applying  these  well-known  principles  to  the 
writing  in  question,  with  the  aid  of  extrinsic 
testimony,  we  cannot  fall  to  Identify  with 
reasonable  certainty  the  ground  Intended  to 
be  included  in  the  deed.  As  we  have  seen, 
it  conveys  a  strip  of  land  through  the  farm, 
extending  for  sacb  width  on  each  side  of  the 


center  line  of  the  railroad,  with  such  addi- 
tional width  at  cuttings  and  embankmoita  as 
may  be  required  for  the  construction  and 
maintenance  of  a  double-track  railroad  on  the 
Montague  survey.  We  must,  therefore,  In- 
voke the  testimony  of  experts  to  assist  us  in 
establishing  the  center  line  of  the  double- 
track  railroad;  and  also  to  determine  what 
width  of  ground  on  each  side  of  that  line 
would  be  required  for  the  construction  and 
maintenance  of  such  a  road. 

The  "8-0  Company"  located  and  partly 
constructed  the  roadbed  for  a  single-track 
railroad  under  its  purchase,  and  the  expert 
testimony  informs  us  that  the  center  line  of 
a  doubtle-track  railroad,  according  to  the 
location  and  plana  of  construction  adopted  by 
the  "3-0  Company"  (which  admittedly  must 
control  in  this  controversy),  means  a  center 
line  between  the  two  tracks  forming  the 
double  track ;  that  the  usual  distance  between 
centers  of  the  two  main  tracks  is  13  feet, 
and  the  center  line  of  the  double  track  would, 
therefore,  be  6%  feet  from  the  center  of  each 
track.  It  likewise  appears  that,  owing  to 
the  proximity  of  the  river  on  the  easterly 
side  of  the  first  track  (which  would  expose 
the  embankments  of  an  additional  track  on 
that  side  to  high  water),  the  proper  location 
for  the  second  track  would  be  on  the  westerly 
or  uphill  side  of  the  original  trade. 

The  testimony  also  shows  that,  although 
the  needful  space  Is  variable,  a  right  of  way 
at  least  66  feet  wide  would  be  required,  and 
is  essential,  for  the  proper  construction  and 
maintenance  of  such  a  railroad  through  the 
appellees'  farm  as  is  contemplated  by  the 
deed,  and  called  for  by  the  plans  of  the 
"3-C  Company,"  and  that  a  less  quantity  of 
ground  would  be  wholly  Inadequate  for  those 
purposes. 

It  is  insisted,  however,  that  such  width 
could  not  have  been  Intended  by  the  appel- 
lees, because  it  would  have  taken  part  of 
their  yard  and  necessitated  the  removal  of 
the  dwelling  house. 

At  the  date  of  the  deed,  the  statute  forbade 
the  condemnation  of  land  for  right  of  way  of 
a  railroad  company  within  60  feet  of  a  dwell- 
ing; and  that  circumstance  is  shown  to  have 
induced  the  company  to  acquire  this  partic- 
ular property  by  purchase,  and  at  a  higher 
price  than  was  usually  paid  for  similar  rights 
of  way  in  that  locall^.  The  evidence  is  con- 
flicting as  to  whether  the  stipulation  for  the 
removal  of  buildings  at  the  expense  of  the 
grantors  was,  or  was  not.  Intended  to  include 
the  dwelling  house;  yet  recourse  to  the  fore- 
going rule  of  interpretation,  that,  when  lan- 
guage is  doubtful,  the  deed  will  be  construed 
most  strongly  against  the  grantor,  must  have 
resolved  that  Issue  in  favor  of  the  appellant. 
But  the  question  at  last  Is  only  material  in 
its  bearing  upon  the  interpretation  of  the 
deed  of  1889,  since  the  dwelling  was  unques- 
tionably embraced  by  the  deed  of  February 
13,  1907,  and  by  subsequent  agreemsit  be- 
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tween  the  parties  the  appellees  have  tieen 
permitted  to  remove  the  bnlldlng  to  another 
location. 

The  conclusion  of  the  whole  matter  is  that 
\ty  fair  construction  of  the  deed  of  April  22, 
1889,  aided  by  extrinsic  testimony  with  re- 
gard to  the  subject-matter.  It  conveyed  to  the 
"3-C  Company"  (whose  rights  the  appellant 
has  acquired)  a  strip  of  ground  through  the 
farm  of  the  appellees  33  feet  In  width  on  each 
side  of  an  Initial  line  parallel  with  and  6^ 
feet  west  of  the  Montague  center  line  of  loca- 
tion of  the  single  track. 

For  these  reasons,  the  decree  must  be  re- 
versed, and  the  case  remanded  to  enable  the 
circuit  court  to  ascertain  by  survey,  or  other- 
wise, the  exact  quantity  of  land,  if  any,  be- 
tween the  two  rights  of  way.  In  order- that  the 
appellant.  If  so  advised,  may  take  the  neces- 
sary steps  to  acquire  the  intervening  ground 
for  its  purposes. 


McGEHEB  V.  TIDEWATER  RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 
10,  1908.) 

1.  Watebs    and    Water    Cottbbks— StrsrAOB 
Watebs— RiQHT  to  Divebt. 

Under  the  common-Iaw  rule,  contrary  to 
the  civil-law  rule,  as  expressed  in  tlie  Code 
Napoleon,  surface  water  is  regarded  as  a  common 
enemy,  and  a  landowner  may  protect  his  prop- 
erty from  it,  even  if  in  so  doing  he  throws  the 
water  back  upon  adjoining  land;  but  in  Virginia 
the  rule  is  subject  to  the  qualification  tliat  it 
must  not  be  diverted  wantonly,  unnecessarily, 
or  carelessly,  but  must  be  done  in  good  faith 
in  a  reasonable  use  of  the  land  for  its  improve- 
ment 

[E!d.  Note. — For  caaes  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  128.] 

2.  Sahb  — ■  Natubai.    Wateb   Coubses  — Ob- 

BTBUCTION. 

A  riparian  owner  cannot  obstruct  a  natural 
stream  in  the  improvement  of  his  premises  so 
as  to  injure  adjoining  land,  however  careful 
he  may  be  In  so  doing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  43.] 

8.  Same— Surface  Watebs  —  Actions  —  IR- 

btbuctions. 

Defendant  railroad  filled  in  a  depression 
along  which  surface  water  from  the  surround- 
ing land  habitually  flowed,  the  bottom  of  which 
was  covered  with  sod  without  a  defined  channel, 
and  the  surface  water  was  thereby  diverted  up- 
on plaintifPs  land  adjoining  the  fill.  Held,  in 
an  action  for  damages,  error  to  hold  as  a  mat- 
ter .  of  law  that  defendant  was  not  bound  to 
supply  reasonably  adequate  means  of  escape 
for  sarface  water  through  its  property. 
4.  Same— Question   fob   Juby— ^Iaee    Exeb- 

ciSED  BY  Defendant. 

In  an  action  for  diverting  surface  waters 
upon  plaintiff's  land  by  fillini^  a  depression  in 
constructing  defendant  s  station  grounds,  the 
question  of  whether  defendant  was  reasonably 
prudent  and  careful  to  avoid  injury  to  plain- 
tiflTs  property  should  have  been  submitted  to 
the  jury  under  proper  instructions. 

Error  to  (Corporation  Court  of  City  of  Roa- 
noke. 

Action  by  McGebee  against  the  Tidewater 
Railway  Company.    Judgment  for  defendant, 


and  plaintiff  brings  error.    Beversed  and  re- 
manded for  new  trial. 

Moomaw  &  Moomaw  and  Robertson  &  Wing- 
fleld,  for  plaintiff  In  error.  Robertson,  Hall, 
Woods  &  Jackson,  for  defendant  In  error. 

WHITTLE,  J.  'The  facta  in  this  case  are 
undisputed.  At  the  time  of  the  commission 
of  the  grievance  complained  of,  the  plaintiff 
in  error  (the  plaintiff  below)  was  carrying 
on  the  business  of  a  florist  in  the  city  of 
Roanoke.  On  the  rear  side  of  the  lot  on 
which  the  business  was  conducted  there  Is  a 
depression  along  which  the  surface  water, 
which  gathers  from  the  surrounding  water- 
shed, was  accustomed  to  flow  into  another 
depression  running  from  west  to  east,  and 
emptying  into  Roanoke  river.  Although  storm 
water  habitually  flowed  along  this  swale,  the 
bottom  was  covered  with  sod  and  was  not 
abraded.  The  defendant  in  error  acquired  a 
strip  of  ground  adjoining  the  plaintiff's  lot 
on  the  south  for  Its  right  of  way  and  passen- 
ger station  and  approaches;  and  In  the  con- 
struction of  Its  roadbed,  and  in  elevating  Its 
property  to  a  uniform  graAe  by  filling  In  the 
land  up  to  the  plaintlfTs  line.  It  built  across 
the  depression,  which  likewise  passed  over 
the  company's  land,  without  making  provision 
for  the  escape  of  surface  water  through  its 
premises  by  culvert  drain,  or  otherwise.  The 
result  of  that  method  of  construction  was  to 
retain  and  cast  back  the  waters  upon  th« 
plaintiff's  lot.  Consequently,  in  the  fall  of 
1906,  after  a  heavy  and  protracted  rainfall, 
the  plaintiff's  premises  were  flooded,  and  bis 
greenhouse,  boiler  house,  and  a  portion  of 
his  garden  were  overflowed  by  the  pent-up 
waters.  A  great  part  of  his  plants  and  flow- 
ers were  entirely  destroyed,  and  the  remain- 
der damaged,  either  by  the  water  or  from 
the  cold  caused  by  his  inabllit?  to  heat  them ; 
the  boiler  having  also  been  overflowed. 

The  plaintiff  thereupon  brought  this  action 
of  trespass  on  the  case  against  the  railway 
company  to  recover  damages  for  the  loss  sus- 
tained; and  to  an  adverse  Judgment  this  writ 
of  error  was  allowed  blm. 

Two  general  rules  prevail  In  the  United 
States  with  respect  to  surface  water — ^the 
civll-law  rule  and  the  common-law  rule.  The 
former  is  thus  expressed  in  Code  Napoleon,  $ 
640: 

"Inferior  lands  are  subjected,  as  regards 
those  which  lie  higher,  to  receive  the  waters 
which  flow  naturally  therefrom  to  which  the 
hand  of  man  has  not  contributed.  The  pro- 
prietor of  the  lower  ground  cannot  raise  a 
bank  which  shall  prevent  such  flowing.  The 
superior  proprietor  of  the  higher  lands  can- 
not do  anything  to  Increase  the  servitude  of 
the  lower." 

On  the  other  hand,  by  what  Is  known  as 
the  "common-law  rule"  (though  It  Is  said  the 
subject  has  never  received  the  consideration 
of  the  English  courts,  but  that  the  doctrine 
originated  in  Massachusetts  In  1857,  in  tlie 
case    of   Parks   t.    Newburyport,    10    Gray 
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[Maw.]  2&  See  80  Am.  &  Eng.  Bncy.  L.  831, 
cote),  "surface  water  Is  regarded  aa  a  com- 
non  oiemy,  and  every  landed  proprietor  baa 
tbe  rigbt,  aa  a  general  proposition,  to  take 
any  measures  necessary  to  tbe  protection  of 
Ills  property  from  Its  ravages,  even  if  In  do- 
ing so  he  prevents  Its  entrance  upon  his  land 
and  throws  It  back  upon  a  coterminous  pro- 
prietor." 80  Am.  ft  Bng.  Ency.  L.  830,  note, 
where  tbe  authorities  are  assembled. 

While  It  Is  true  that  this  so-called  com- 
mon-law doctrine  prevails  in  Virginia,  It  Is 
nevertheless  subject  to  tbe  Important  qaall- 
ficatlon  that  tbe  privileges  conferred  by  It 
"may  not  be  exercised  wantonly,  unneces- 
sarily, or  carelessly;  but  Is  modified  by  that 
golden  maxim  of  tbe  law  that  one  must  so 
Tise  his  own  property  as  not  to  Injure  tbe 
rights  of  another.  It  must  be  a  reasonable 
use  of  the  land  for  Its  Improvement  or  better 
enjoyment,  and  the  right  must  be  exercised 
In  good  faith,  with  no  purpose  to  abridge 
or  interfere  with  tbe  rights  of  others,  and 
wltb  such  care  with  respect  to  tbe  property 
that  may  be  affected  by  tbe  use  or  Improve- 
ment as  not  to  Inflict  any  Injury  beyond 
what  Is  necessary.  When  tbe  exercise  of  tbe 
rigbt  Is  thus  guarded,  although  injury  may 
result  to  the  land  of  another,  be  Is  without 
remedy."  RIely,  J.,  In  Norfolk,  etc.,  R.  Ca 
T.  Carter,  91  Va.  587,  592,  593,  22  S.  E.  517. 

The  general  rule  fairly  deducible  from  tbe 
authorities  Is  that  wltb  respect  to  natural 
streams  of  water — that  Is  to  say,  such  streams 
as  usually  flow  along  fixed  channels  having 
beds  and  banks— one  riparian  owner  has  no 
right.  In  the  Improvement  or  protection  of 
bis  own  premises,  no  matter  bow  careful  he 
may  be,  to  Interfere  wltb  or  obstruct  the 
flow  of  the  water  in  such  manner  as  to  oc- 
casion Injury  to  tbe  land  of  another  riparian 
proprietor.  And  tbe  qualified  rule  of  the 
common  law  In  this  state,  wltb  regard  to 
surface  water  (in  a  case  such  as  we  are 
considering),  Imposes  upon  the  lower  land- 
owner In  the  betterment  or  protection  of  his 
own  property  the  duty  of  exercising  his 
rights,  not  wantonly,  unnecessarily,  or  care- 
lessly, but  In  good  faith,  and  with  such  care 
as  not  to  needlessly  Injure  the  upper  owner. 

Tbe  declaration  cbflrges  tbat  the  defend- 
ant "wrongfully,  unjustly,  and  negligently 
constructed  said  railroad  near  the  property 
of  said  plaintiff  by  making  a  fill  thereon 
•  •  •  without  providing  a  drain  thereun- 
der to  convey  tbe  storm  water  which  gather- 
ed at  tbat  place  off  of  the  property  of  tbe 
plaintiff."  The  court,  it  is  true,  in  response 
to  tbat  allegation,  charged  tbe  jury  "that  if 
they  believed  from  the  evidence  that  the 
defendant,  by  the  construction  of  Its  road- 
bed, dammed  water  on  tbe  plaintiff's  prem- 
ises In  a  negligent  and  careless  manner," 
the  defendant  would  be  liable  In  damages; 
yet,  at  tbe  same  time.  It  withdrew  the  case 
from  the  jury  by  declaring  in  another  In- 
struction that  unless  there  was  a  well-defined 
channel  worn  or  cut  Into  the  soil  on  tbe  plain- 


tiff's premises,  through  which  the  water  wa» 
accustomed  to  flow  (a  condition  which  admit- 
tedly did  not  exist),  the  defendant  was  not 
liable. 

In  the  leading  case  in  this  state  of  Nor- 
folk, etc.,  R.  Co.  V.  Carter,  supra,  the  court 
approved  an  instruction  which  told  the  Jury 
"that  any  interference  with  the  drainage  of 
the  plaintiff's  lands  or  the  flow  of  surface 
water  which  could  not  be  prevented  by  the 
proper  and  skillful  construction  of  defendant 
company's  road  with  proper  and  skillfully 
constructed  culverts  was  proper  to  be  taken 
into  consideration  by  the  plaintiff  when  the 
defendant  company  purchased  its  right  of 
way  from  tbe  plaintiff;  and.  If  tbe  jury  be- 
lieve from  tbe  evidence  tbat  tbe  railroad 
through  plalntifTs  land  was  properly  and 
skillfully  constructed,  with  properly  and 
skillfully  constructed  culverts.  In  proper  num- 
bers, and  tbe  same  have  been  kept  in  proper 
order,  then  they  cannot  assess  any  damages 
against  the  said  defendant  company  on  ac- 
count of  ponds  or  of  accimiulations  of  water, 
though  caused  by  the  building  and  construc- 
tion of  said  road."  In  that  Instruction  the 
principle  is  recognized  that  proper  and  skill- 
ful railroad  construction  calls  for  the  build- 
ing of  necessary  culv^ts  to  take  care  of  the 
flow  of  surface  water. 

So,  also.  In  Railway  Company  v.  Chap- 
man, 39  Ark.  463,  43  Am.  Rep.  280,  cited  wltb 
approval  in  the  above  case,  It  Is  held:  "A 
railway  company  may  not  be  allowed,  by 
building  Its  roadway  across  a  natural  drain- 
age of  surface  water,  to  obstruct  the  custom- 
ary flow,  to  the  detriment  of  upper  propri- 
etors, but  must  supply  reasonable  means  of 
passing  it  througb  tbe  roadbed,  so  as  to  save 
the  upper  proprietors  harmless  to  tbe  same 
extent  as  before."  The  court  furthermore 
observes  at  pages  288-289  of  43  Am.  Rep.: 
"Its  only  property  was  Its  right  of  way.  It 
was  not  necessary  to  the  enjoyment  of  that 
tbat  the  bed  should  be  solid  throughout.  The 
damage,  of  course,  was  unnecessary,  and  was 
not  the  result  of  a  fair  and  proper  exercise  of 
its  franchise.  It  was  not  reasonable  that  it 
should  render  so  much  property  useless  when 
it  might  so  easily  have  prevented  it  without 
detriment  to  Its  operations.  It  ought  not 
to  be  allowed  to  protect  Itself  in  an  obvious 
wrong  by  any  technical  distinction  between 
running  and  surface  water." 

It  is  strongly  argued  that  the  case  also 
comes  within  the  influence  of  section  58  of 
the  Constitution  of  1902  (Code  1904,  p. 
ccxxfl),  which  declares  that  the  General  As- 
sembly "Bball  not  enact  any  law  whereby 
private  property  shall  be  taken  or  damaged 
for  public  uses,  without  just  compensation." 
Swift,  etc.,  V.  Newport  News,  105  Va.  108, 
52  S.  R  821,  3  Ia.  R.  A.  (N.  8.)  404;  Tidewa- 
ter Ky.  Co.  V.  Sharteer,  107  Va.  362,  59  8.  E. 
407.  We  do  not  deem  it  necessary,  however, 
in  this  Instance  to  consider  the  scope  of  that 
provision. 

The  case  was  clearly  tried  upon  a  false 
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theory  of  the  respective  rights  and  dntles  of 
the  parties.  The  trial  court  erred  In  holding, 
as  a  matter  of  law,  that  no  duty  rested  up- 
on the  defendant  to  supply  reasonably  ade- 
quate means  of  escape  for  surface  water  un- 
der Its  roadbed  and  through  Its  property. 
The  question  whether  or  not  the  company,  In 
the  construction  of  Its  road  and  Improvement 
of  the  grounds  and  approaches  to  Its  station, 
was  reasonably  prudent  and  careful  to  avoid 
Injury  to  the  plaintiff  from  the  flooding  of 
surface  water,  ought  to  have  been  submitted 
to  the  jury  under  correct  Instructlcms. 

For  these  reasons,  the  judgment  must  be 
reversed,  the  verdict  of  the  jury  set  aside, 
and  the  case  remanded  for  a  new  trial  to  be 
had  not  In  conflict  with  the  views  expressed 
in  this  opinion. 

Beversed. 


YELLOW  POPLAR  LnMBBB  00.  et  al.  v. 
THOMPSON'S  HEIRS  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

1.  Affkai.  and  Ebbob— PBOOEiDinos  Not  tk 
Beoobd— Imtbaohino  .Bxoobd— Aitidavitb. 

To  show  that  a  bill  of  exceptions  included 
in  the  record  certified  April  80th  as  being  a  true 
transcript  of  the  record  was  not  made  a  part  of 
the  record  on  appeal,  defendant  in  error  offered 
affidavits  by  the  cleric  of  the  lower  court  to  the 
effect  that  the  evidence  and  instructions,  as  well 
as  the  clerk's  certificate  thereto,  were  written 
np  and  forwarded  to  counsel  for  plaintiff  in  er- 
ror before  the  bills  of  exceptions,  signed  by  the 
judge,  dated  May  llth,  were  filed  in  the  clerk's 
office,  which  was  on  May  Ist  by  plaintiff  in  er- 
ror, and  were  never  before  in  his  office.  Su- 
preme Conrt  of  Appeals  Rule  1  (57  8.  E.  p.  xiv) 
Srovides  that  the  court  will  not  read  any  affi- 
avit  in  support  of,  or  opposition  to,  any  mo- 
tion, unless  reasonable  notice  in  writing  be  given 
to  the  opposing  party  of  the  time  and  place  of 
taking  same.  No  notice  of  taking  such  affi- 
davits was  g^ven  to  plaintiff  in  error;  the  mo- 
tion to  dismiss  the  appeal  which  they  were  of-, 
fered  to  support  being  made  in  a  printed  brief, 
filed  only  several  days  before  the  hearing  on  ap- 

eeal.  JBeld,  that  the  certificate  to  the  record 
rought  up  was  a  verity  as  to  the  clerk,  and  the 
affidavits  could  not  be  c(msldered  to  impeach  or 
change  it 

2.  Taxation— AssMSMEin^MisDniECTioK    ot 
OwNBB— Effect. 

If  the  assessment  of  land  belonging  to 
"James  T."  under  the  name  of  "Jane  T.,"  and 
a  note  on  the  land  book  o:pposite  the  assessment, 
"not  James  T.,"  did  not  m  fact  mislead  James 
T.,  be  may  not  avoid  the  sale  of  the  land  for 
taxation  on  the  ground  of  the  erroneous  descrip- 
tion. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  TaxaUwi,  f  701.] 

8.  Sahx  — Actions  to  Tbt  Titlk  —  QuEsnoir 
roB  Jubt— ErFsoT  of  Misdesobiftion. 
In  ejectment  to  recover  land  sold  for  taxes, 
whether  the  erroneous  description  of  the  owner 
on  the  land  book,  as  "Jane  T.,  instead  of  "James 
T.,"  and  a  note  on  the  book  opposite  the  assess- 
ment that  it  was  "not  James  T.,"  was  sufficient 
to  mislead  the  latter  and  prejudice  his  right,  was 
for  the  jury ;  and  it  was  error  to  instruct  tliat 
such  mistake  wa«  immaterial. 


4.  Advebse  Possession  —  Colob  of  Title  — 
Sttfficienot  of  Instbtthent  to  Constitdte 

COLOB. 

An  Instrument  is  sufficient  to  constitute 
color  of  title  in  adverse  possession  if  it  is  regu- 
lar on  its  face,  and  the  grantee  is  ordinarily  not 
required  to  go  beyond  the  writing  to  determine 
whether  it  actually  passes  title  or  is  void;  a 
rightful  title  not  being  essential. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {  895.] 

6.  Same— CotoB  of  Titijb— Void  Tax  Deed— 

Sufficiknct. 

A  tax  deed  gives  color  of  title,  though  in- 
formal or  defective,  or  even  If  absolotdy  void, 
unless  the  land  in  controversy  is  so  insufficiently 
described  as  to  render  the  identification  impossi- 
ble; and  hence  it  was  error  to  refuse  an  in- 
struction tliat  a  void  tax  deed  sufficiently  de- 
scribing the  property  was  sufficient  color  of  ti- 
tle to  support  adverse  possession  if  the  other  ele- 
ments of  adverse  holdmg  existed. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {  482.] 

6.  Saiod— DuBATioir  or  Possession— Beqin- 
NiNQ  OF  Advebse  Possession— Bunninq  of 
Lihitations. 

Limitations  begin  to  run  in  adverse  posses- 
sion under  a  tax  deed  only  from  the  date  of  the 
possession  under  the  deed. 

[Ed.  Note. — For  cases  in  point,  see  Coit.  Dig. 
vol.  1,  Adverse  Possession,  {  207.] 

7.  Taxation— Tax  Deeds— Time  of  Issuing. 

The  power  to  issue  a  tax  deed  does  not  arise 
until  after  the  expiration  of  the  period  allowed 
for  redemption. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Taxatim,  S  1406.] 

&  Appeal  and  Ebbob— Bevibw  — Habklbss 
Ebbob— Affxotinq  Pabtz  Not  Entitled  to 
Succeed. 

Error  in  holding  that  a  void  tax  deed  was 
not  sufficient  color  of  title  to  support  adverse 
possession  waa  harmless  where  ue  evidence 
showed  that  the  one  claiming  under  it  had  not 
held  i>osaession  for  the  entire  statutory  period. 
lEd.  Note. — For  cases  in  noint.  see  Cent.  Dig. 
vol.  8,  Appeal  and  Ikror,  18  4035,  4036.] 

9.  Advebse  Possession— OoNxiNunr  of  Pos- 
session—Taokino  Successive  Posbbsbionb. 

Defendant's  grantors  entered  into  adverse 
possession  of  land  in  May,  1893,  and  in  May, 
1902,  conveyed  the  land  to  O.,  and  conveyed  a 
number  of  trees  standing  thereon  by  separate 
deed  to  defendant,  the  latter  deed  providing  that 
defendant  might  remove  the  trees  when  it  chose, 
and  the  grantor  would  protect  the  timber  as 
long  as  it  remained  on  the  premises.  Held,  that 
the  separate  conveyance  of  the  trees  to  defendant 
was  a  severance  of  them  from  the  estate  in  the 
surface  of  the  land,  and  the  grantor's  agreement 
to  protect  the  trees  did  not  constitute  defendant 
and  the  grantee  of  the  land  privies  in  estate,  so 
as  to  tack  the  letter's  possession  to  defendant's 
possession  of  the  trees  to  complete  the  10  years' 
adverse  poesesslon  required  by  the  statute. 

J  Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  1,  Adverse  Possession,  $  217.] 

10.  Same— Necessity— Pbivitt. 

Privity  must  be  shown  before  possession  can 
be  tacked,  so  as  to  complete  the  statutory  period 
for  adverse  possession. 

[Eld.  Note. — For  cases  in  point,  see  Oent.  Dig. 
vol  1,  Adverse  Possession,  {  216.] 

11.  Same— Eleicents  of  "Advebse  Posses- 
sion." 

Adversary  possession  must  be  actual,  ex- 
clusive, open,  and  notorious  and  continued  for 
the  statutory  period,  accompanied  by  bona  fide 
claim  of  title  against  all  others,  and  mere  naked 
possession  without  claim  of  right,  however  long 
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continued,  cannot  ripen  into  a  cood  title,  but  if 
regarded  as  for  the  oeneflt  of  toe  true  owner. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
ToL  1,  AdveiM  Possession,  IS  6&-7e. 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  227-235 ;  toL  8»  p.  756a] 

12.  lioea  AND  LoooiNQ— Sai.1  or  STARoma 
TncBKit— EVtkot  of  Sale. 

Though  trees,  unlike  minerals,  draw  their 
iapport  from  the  soil  until  removed,  and  so  long 
u  they  are  standing  are  real  estate,  they  may 
be  created  a  sei>arate  and  distinct  estate  from 
the  estate  in  the  land ;  and,  where  they  are  sep- 
inted  by  conveyances  or  reservation  from  the 
ownership  of  the  surface,  there  is  no  presump- 
tion that  they  belong  to  the  owner  of  the  nwe- 
f&ce,  and  hence,  where  standing  trees  were  con- 
veyed to  defendant,  and  the  land  conveyed  to 
another  by  separate  conveyance,  the  tatters  pos- 
session was  only  of  the  land. 

13.  Minis  akd  Mihebalb— Titi.b  —  Conyxr- 

AHCES   —    SlTXBAITOB    ntOK   OWITEXSHIP   Or 
SUXPACB. 

It  is  a  general  presumption  that  the  posses- 
•<w  of  the  surface  atoo  has  possession  of  the  sub- 
soil ;  but,  when  minerals  have  been  severed  from 
theowner  of  the  surface  by  conveyance  or  reser- 
vation, the  surface  owner  can  acquire  no  right 
in  the  minerals  by  his  exclusive  iKWsession  of 
the  surface,  nor  does  the  owner  of  the  minerals 
lose  his  right  or  possession  by  any  length  of 
nonniage,  except  by  a  di&seisnre,  which  actually 
takes  the  minerals  out  of  his  possession. 

Error  to  Clrcnit  CoTirt,  Buchanan  County. 

Ejectment  by  James  Thompson's  Heirs  and 
others  against  the  Yellow  Poplar  Lumber 
Company  and  another.  Judgment  for  plain- 
tiffs, and  the  defendant  named  brings  error. 
Affirmed. 

Vicars  Sc  Peeiy,  Flnn«7  &  Stlnson,  O.  0. 
Bams,  and  A.  A.  Skeen,  for  plaintiff  In  er- 
ror. Geo.  W.  St.  Clalr  and  Wm.  H.  Wertb, 
for  defendants  In  error. 

CARDWBIiL,  J.  .This  action  of  ejectment 
was  brought  by  the  heirs  of  James  Thompson, 
deceased,  and  another,  against  the  Yellow  Pop- 
lar Lumber  Company  and  one  Levi  Osborn 
to  recoyer  the  possession  of  150  acres  of 
land,  sitnated  In  Buchanan  county,  Va.;  the 
defendant  the  Yellow  Poplar  Company  be- 
ing the  claimant  of  279  marked  and  branded 
poplar,  ash,  and  cucumber  trees  standing 
and  growing  on  said  land,  and  Levi  Osborn 
claiming  the  ownership  and  possession  of 
the  surface  of  the  land. 

At  the  trial  there  was  a  verdict  for  the 
plaintiffs  against  the  Yellow  Poplar  Com- 
pany for  the  standing  trees  In  question,  and 
hi  favor  of  the  other  defendant  Levi  Osborn 
for  the  land,  which  verdict  in  favor  of  Os- 
born was  set  aside,  but  judgment  entered 
thereon  against  the  Yellow  Poplar  Company; 
and  to  that  judgment  this  writ  of  error  was 
awarded. 

During  the  progress  of  the  trial,  plaintiff 
in  error  excepted  to  various  rulings  and 
opinions  of  the  court,  and  was,  with  the  con- 
sent of  all  parties,  allowed  30  days  from  the 
rising  of  the  court  to  present  proper  bills  of 
exceptions.  The  bills  of  exceptions  were 
within  the  time  fixed  slgrned  and  sealed  by 
the  judge,  and  appear  In  the  record  certified 
by  the  derk  m  "a  true  transcript  of  the 


record  and  proceedings"  in  the  cause;  but 
counsel  for  defendants  In  error  point  out 
that  this  certificate  of  the  clerk  bears  date 
the  "80th  day  of  April,  1907,"  while  the 
bilhi  of  exceptions  appear  to  have  been  sign- 
ed by  the  Judge  May  11,  1907,  and  for  this 
reason  we  are  asked  to  dismiss  the  writ  of  er- 
ror as  improvidently  awarded. 

Section  3385  of  the  Code  of  1901  provides 
that  any  bill  of  exceptions  may  be  tendered 
to  the  Judge,  and  signed  by  him,  either  dur- 
ing the  term  at  which  the  opinion  of  the 
court  to  which  exception  Is  taken  Is  ren- 
dered, or  In  vacation  within  30  days  after 
the  eiid  of  such  term,  or  at  such  other  time 
as  the  parties,  by  consent  entered  of  record, 
may  agree  upon,  and  any  bin  of  exception  so 
tendered  and  signed  by  the  Judge  as  afore- 
said, either  in  term  time  or  vacation,  shall 
be  a  part  of  the  record  of  the  case;  and  the 
order  of  the  court  In  this  case  refusing  to 
set  aside  the  verdict  against  plaintiff  in  error 
says:  "And  it  is  ordered  by  the  court,  with 
the  consent  of  the  parties,  that  the  defend- 
ants be  and  they  are  hereby  allowed  30  days 
from  the  rising  of  this  court  to  present  prop- 
er bills  of  exceptions,  which  when  done  and 
the  same  are  signed  and  sealed  are  hereby 
made  a  part  of  the  record  in  this  case." 

It  Is  suggested  In  the  brief  of  counsel  for 
defendants  In  error  that  the  record  certified 
by  the  clerk  "does  not  as  a  matter  of  fact 
contain  all  the  evidence  introduced  before  the 
court  below";  but  It  not  only  appears  from 
the  printed  record  that  the  requirements  of 
section  3385,  supra,  were  literally  complied 
with,  but  an  inspection  of  the  original  file 
of  the  court  papers  In  the  case,  brought  up 
for  our  inspection,  discloses  that  the  record 
was  made  up  and  copied  by  the  clerk  for 
certification  to  this  court  pursuant  to  an 
agreement  between  counsel  for  the  respec- 
tive litigants,  and  there  is  nothing  contained 
therein  or  omitted  therefrom  that  was  not  so 
agnreed  on. 

True,  counsel  for  defendants  in  error  pro- 
duce In  their  printed  brief  what  purports  to 
be  two  affidavits  made  by  the  clerk  of  the 
court  below,  the  one  to  the  effect  that  the 
evidence  and  InstmctlonB  In  the  case,  as 
well  as  the  clerk's  certificate  thereto,  appear- 
ing In  the  printed  record,  were  all  written 
up  and  forwarded  to  counsel  for  plaintiff  In 
error  "before  any  bills  of  exceptions  were 
ever  signed  by  the  judge,  or  at  least  no  such 
bills  had  then  (or  have  since)  come  to  my  of- 
fice," etc.;  and  the  other  to  the  effect  that 
the  bills  of  exceptions  signed  by  the  Judge, 
of  date  May  11,  1907,  were  on  May  1,  1907, 
presented  and  filed  In  the  office  of  the  clerk 
by  counsel  for  plaintiff  In  error,  and  that 
the  same  were  never  before  In  his  office,  etc.; 
but  this  same  affiant  gives  to  counsel  for 
plaintiff  In  error  a  copy  of  which  Is  also 
produced  here,  an  affidavit  to  the  effect  that 
the  record  in  the  case  was  made  up,  copied, 
and  certified  In  accordance  with  the  practice 
in  the  circuit  court  of  Buchanan  coun^;  that 
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the  erldence  in  the  case  to  be  certified  by  the 
clerk  was  agreed  to  by  the  attorueys  of  rec- 
ord, and  "the  record  with  the  agreed  evi- 
dence was  copied  as  was  directed  and  cer- 
tified to  by  me;  the  attorneys  having  agreed 
to  same  and  notice  being  waived." 

We  have  here  a  demonstration  of  the  wis- 
dom of  the  rule  adhered  to  by  this  court,  that 
the  certificate  of  the  clerk  of  the  trial  court 
to  the  record  brought  to  this  court,  made  up 
and  signed  by  him,  Is  a  verity  as  to  the  clerk, 
and  cannot  be  Impeached,  modified,  or  chang- 
ed in  the  manner  attempted  In  this  case. 
Rule  1  of  this  court  (67  S.  E.  xlv)  provides 
that  "the  court  will  not  read  any  affidavit  in 
support  of,  or  opposition  to,  any  motion  here- 
after made  to  the  court,  unless  reasonable  no- 
tice in  writing  be  given  to  the  opposing  party 
of  the  time  and  place  of  taking  the  same. 
•  •  •"  In  this  case  the  notice  required 
by  that  rule  was  not  given,  but  the  motion 
to  dismiss  Is  made  In  a  printed  brief,  filed 
but  a  few  days  before  the  case  is  called  for 
hearing  in  this  court,  and  as  a  part  of  that 
brief  the  ex  parte  aflldavlt  of  the  clerk,  who 
himself,  as  he  admits,  certified  the  record, 
is  alone  relied  on  to  support  the  motion. 
Therefore  we  are  of  opinion  that  the  conten- 
tion that  this  writ  of  error  should  be  dis- 
missed Is  wholly  without  merit. 

James  Thompson,  a  nonresident  of  Vir- 
ginia, who  died  Intestate  In  1876,  was  the 
owner  of  the  150  acres  of  land,  which,  with 
the  279  standing  trees  thereon,  form  the  sub- 
ject of  controversy  in  this  suit,  and  descend- 
ed at  his  death  to  his  heirs  at  law.  They 
conveyed  one  moiety  thereof  to  Martha  Gra- 
ham, who  with  said  heirs  Instituted  the 
suit 

It  is  too  plain  to  admit  of  discussion.  If 
plaintur  In  error  does  not  In  fact  Intend  to 
admit  as  much,  that  the  defendants  In  error 
established  at  the  trial  a  good  legal  title  to 
the  land,  and,  of  course,  to  the  standing  trees 
thereon,  and  had  the  right  to  recover  the 
land.  Including  the  standing  trees  upon  It, 
unless  this  right  was  lost  by  reason  of  a  tax 
deed  under  which  plaintiff  hi  error  claims, 
made  by  the  clerk  of  the  county  court  of 
Buchanan  county  to  one  S.  M.  B.  Coulllng, 
bearing  date  July  18,  1883,  the  sale  of  the 
land  for  the  payment  of  the  taxes  due  there- 
on for  the  year  1886  having  been  made  Feb- 
ruary 21,  1888,  and  the  plat  of  the  land  and 
certificate  of  survey  ordered  by  the  court  re- 
corded as  required  by  law  April  1,  1882. 

It  appears  on  the  land  books  of  Buchanan 
county  that  this  land  was  assessed  for  taxes 
in  the  name  of  "James  T.  Thompson"  for 
1884  and  1885,  In  the  name  of  "Jane  Thomp- 
son" for  1886  to  1880,  inclusive;  in  the  name 
of  "Jane"  or  "James"  Thompson  for  1881, 
and  in  the  name  of  S.  M.  B.  Coulllng  and 
those  claiming  under  him  for  the  years  1882 
to  1906,  inclusive.  It  further  appears  In  the 
certificate  of  the  evidence  that  in  the  column 
of  the  land  books  of  1886  and  1887,  beaded 
"Remarks,"  the  following  note  appears:  "not 


James  T." — that  the  parties  agreed,  and  their 
counsel  admitted,  that  the  land  assessed  to 
the  above-named  parties  was  the  Identical 
land  In  controversy,  and  the  same  land  as- 
sessed to  "James  Thompson"  for  1884  and 
1885.  It  Is  not  claimed  that  the  taxes  were 
paid  on  the  land  for  1886,  the  year  for  which 
It  was  sold  for  taxes  and  bought  by  Coulllng, 
nor  that  the  land  was  ever  assessed  against 
James  Thompson  or  those  claiming  under 
him  other  than  as  shown  by  the  certificate 
made  from  the  land  books  above  referred  to. 

It  will  be  readily  observed,  therefore,  that 
the  defense  set  up  by  plaintiff  in  error  at  the 
trial  was  adversary  possession,  under  color  of 
title,  for  the  statutory  period  of  10  years; 
the  contention  being  that  the  tax  deed  to 
Coulllng  afforded  him  and  those  claiming  un- 
der him  color  of  title  which  by  lapse  of  time 
ripened  into  a  perfect  title  before  this  suit 
was  brought,  and  that,  so  far  as  plaintiff  In 
error  was  concerned.  If  recovery  by  the 
plaintiffs  (defendants  in  error  here)  of  the 
land  itself  was  barred,  they  were  also  barred 
of  a  recovery  of  the  279  standing  trees  there- 
on claimed  by  plaintiff  In  error;  but  the 
learned  Judge  below  Instructed  the  Jury  that 
the  tax  deed  in  question  passed  no  title  for 
the  land  In  the  declaration  described,  and 
this  ruling  Is  made  the  basis  of  plaintlfl  In- 
error's  first  assignment  of  error. 

The  case  of  Stevenson  v.  Henkle,  100  Va. 
686,  42  S.  E.  672,  Involved  a  mistake  in  the 
name  of  the  landowner  whose  lands  were 
sold  for  delinquent  taxes,  similar  to  the 
case  In  Judgment,  and  the  opinion  of  the- 
court  says:  "The  underlying  principle  In 
such  cases  is  that  a  person  whose  property 
Is  liable  to  assessment  for  taxes  shall  not  be 
permitted  to  evade  payment  of  his  Just  pro- 
portion of  the  public  burdens  by  any  errors, 
omissions,  or  Irregularities  that  do  not  preju- 
dice his  rights." 

The  contention  that  only  such  right  or  title 
as  was  vested  in  Jane  Thompson  at  the  be- 
glimlng  of  the  year  1886  passed  under  the 
tax  deed  cannot  avail  defendants  In  error.  If 
the  mistake  of  the  commissioner  In  writing 
"Jane"  for  "James,"  and  the  note  be  made, 
"not  James  T.,"  under  the  head  of  "Re- 
marks," did  not  mislead  James  Thompson; 
but,  whether  or  not  the  assessment  of  the 
land  by  the  commissioner,  as  listed  on  bis 
books  for  the  year  1886,  was  sufficient  to  mis- 
lead James  Thompson  and  to  the  prejudice 
of  his  rights,  was  a  question  for  the  jury, 
and  not  for  the  court. 

It  Is  said  by  Freeman  In  a  note  to  Schooler 
V.  Asherst,  13  Am.  Dec.  233:  "The  doctrine 
of  idem  sonans  has  been  much  enlarged  by 
modern  decisions  to  conform  to  the  growing 
rule  that  a  variance  to  be  material  must  be 
such  a  one  as  misled  the  opposite  party,  to 
his  prejudice." 

It  has  been  held  by  this  court  in  several 
criminal  cases  that  whether  the  name  in  the 
indictment  is  Idem  sonans  with  the  true 
name  of  the  person  upon  whom  the  offense 
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TU  committed  la  a  qnestion  for  the  Jui7f  BXk& 
not  for  the  court.  Taylor's  Case,  20  Grat 
S&;  Pitsnogle'B  Case,  91  Ta.  808,  22  S.  E. 
351,  50  Am.  St.  Rep.  867. 

In  the  first-named  case  Moncure,  P.,  says: 
"^ut  the  question  is  one  for  the  Jary,  and 
not  for  the  court,  which  cannot  Instruct  the 
Jury  as  matter  of  law  that  any  two  names 
are  or  are  not  of  the  same  sound." 

And  In  the  second-named  case  the  opinion 
hy  Keith,  P.,  says:  "•  •  •  The  modern 
and  approved  practice  is  to  submit  the  ques- 
tion to  a  Jury  whenever  there  Is  opportunity 
to  do  80,  and  where  the  correct  sound  ap- 
pears at  all  doubtful  or  dependent  upon  par- 
ticular circumstances." 

In  this  case  the  court.  In  effect  Instructed 
the  Jury  that  as  a  matter  of  law  the  names 
of  "Jane"  and  "James"  Thompson  were  not 
Idem  sonans,  and  therefore  took  from  the 
jury  the  determination  of  whether  or  not  the 
mistake  of  the  commissioner  In  assessing  the 
land  in  the  name  of  Jane  Thompson,  and  not- 
ing mider  the  head  of  "Remarks,"  "not 
James  T.,"  was  Immaterial.  This,  for  the 
reasons  stated,  was  error;  and  It  was  also 
error  to  refuse  plaintiff  In  error's  Instruction 
Xo.  11,  which  sought  to  submit  to  the  Jury 
for  determination,  whether  or  not  the  mls^ 
ta!:e  In  the  assessment  was  immaterial. 

We  are  further  of  opinion  that  the  trial 
court  erred  in  refusing  Instruction  Mo.  1, 
asked  for  plaintiff  In  error,  which  In  effect 
told  the  Jury  that  a  deed  for  land  sold  for  de- 
linquent taxes  was  sufficient  to  carry  to  the 
grantee  color  of  title  to  the  land  conveyed, 
and,  if  the  required  conditions  as  to  adverse 
possession  were  shown  to  have  existed  and 
continued  for  the  period  of  the  statutory 
bar,  the  def mdants  In  error  were  not  entitled 
to  recover. 

While  there  is  considerable  conflict  as  well 
as  a  marked  confusion  in  the  authorities  as 
to  what  are  the  requisites  of  an  instrument, 
ht  order  that  it  may  have  the  effect  of  con- 
ferring color  of  title,  it  appears  to  be  a  gen- 
erally accepted  rule  that.  If  the  instrument 
under  which  the  claimant  enters  upon  the 
land  Is  regnlar  upon  its  face,  this  will  suffice 
to  give  color  of  title,  and  he  is  not  ordinari- 
ly required  to  go  beyond  the  writing  to  see 
whether  It  actually  passes  title  or  is  In  fact 
void;  and  in  Nowlln  v.  Reynolds,  25  Orat 
137,  the  opinion  of  this  court  says  that  It  Is 
not  necessary  to  constitute  an  adverse  pos- 
session that  there  should  be  a  rightful  title. 

With  respect  to  a  tax  deed  the  rule  is 
stated  in  1  Cyc.  1095,  citing  decisions  of  the 
appellate  courts  in  a  number  of  states  to.  be 
that  It  may  give  color  of  title  although  in- 
formal and  defective,  or  even  when  absolutely 
void,  unless  the  land  in  controversy  is  not 
described  therein,  or  is  so  insufficiently  de- 
scribed as  to  render  identification  Impossible. 
"Whatever  may  be  the  source  of  the  invalidi- 
ty of  the  deed.  If  it  purports  to  convey  land 
and  in  form  passes  what  purports  to  be  the 
title.  It  gives  color  of  title." 


The  weight  ot  authority  Is  that  "a  tax 
deed  based  on  a  void  tax  sale  is  color."  Os- 
ceola L.  Co.  T.  Chicago  M.  &  L.  Co.,  84  Ark. 
1,  103  S.  W.  809;  Gilbert  v.  So.  L.  &  T.  Co., 
63  Fla.  819,  43  South.  754;  Perkins  Land  & 
Lumber  Co.  v.  Irvln,  200  Mo.  485,  98  S.  W. 
580;  Hoyle  v.  Mann,  144  Ala.  516,  41  South. 
835 ;  Sharp  T.  S.  F.  Co.,  100  Va.  27,  40  S.  B. 
103 ;  6  Current  Law,  1654. 

In  this  case  the  tax  deed  to  Ooulling  Is 
formal,  and  the  land  It  purports  to  convey 
is  sufficiently  described,  at  least,  to  render 
identification  possible.  1  Cyc.  1082,  1085- 
1086. 

But,  while  possession  by  the  holder  of  the 
tax  title  for  the  period  prescribed  in.  the  stat- 
utes may  give  title,  and  bar  an  action  of  re- 
covery by  the  owner,  the  statutes  begin  to 
run  only  from  the  date  of  the  possession  un- 
der the  deed,  and  the  power  to  issue  the  deed 
does  not  arise  until  after  the  expiration  of 
the  i>erIod  allowed  for  redemption.  Current 
Law,  supra,  and  note  to  Griffin  t.  Jackson, 
9  Am.  &  Elng.  Anno.  Cas.  74-76;  1  Am  & 
Eng.  Enc.  L.  850-852. 

In  the  view  we  take  of  this  case,  how- 
ever, while  the  court  below  erred  in  the  re- 
spects above  discussed,  the  errors  are  to  be 
considered  as  harmless,  for  the  reason  that 
they  could  not  have  prejudiced  the  rights  of 
plaintiff  in  error.  In  other  words,  notwith- 
standing the  erroneous  Instructions  given  to 
the  Jury  or  refused,  upon  the  facts  proved 
there  could  not  have  been  rightly  a  verdict 
different  from  that  rendered  by  the  Jury  In 
favor  of  the  defendants  In  error  for  the  279 
trees  Involved. 

Although  the  tax  deed  to  Coulling  was  suf- 
ficient to  confer  color  of  title  upon  him  and 
those  claiming  under  him,  It  conferred  color 
of  title  only  from  the  date  of  Its  execution 
July  18,  1893,  and,  as  to  adverse  possession 
under  this  color  of  title  the  evidence  Is  that 
the  land  was  and  remained  wild,  uncleared, 
uninclosed,  and  unoccupied  by  any  one  until 
February,  1896,  when  a  log  cabin  was  put 
on  the  land,  which  was  occupied  by  a  ten- 
ant for  one  or  two  years,  and  about  three 
acres  of  the  land  cleared;  that  this  tenant 
then  moved  out  and  the  cabin  was  unoccu- 
pied for  several  years.  Then  It  was  occupied 
by  another  tenant  for  about  one  year.  Then 
he  moved  out  and  the  cabin  was  burned 
down.  It  was  about  this  time  that  Levi  Os- 
bom  took  a  deed  for  the  land  from  Geo.  W. 
Osbom,  who  had  theretofore  obtained  a  con- 
veyance therefor  from  Waldron,  a  grantee  of 
Coulling.  While  the  house  on  the  land  was 
down,  Levi  Osbom  sold  his  adjoining  land 
and  moved  to  another  county,  and,  when  he 
moved  away,  there  had  been  no  one  Ilvhtg  on 
the  land  for  two  years,  and  It  was  two  years 
later  when  the  bouse  was  rebuilt  and  oc- 
cupied by  a  tenant,  and  after  the  property 
had  been  vacant  for  about  four  years.  Ac- 
cording to  the  testimony  of  Levi  Osbom  him- 
self, and  another  witness  introduced  by  plain- 
tiff In  error,  there  were  never  but  three  per- 
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sons  wbo  lived  on  the  land,  the  first  going 
thereon  in  1896,  and  there  were  Intervals  of 
from  two  to  four  years  between  their  respec- 
tive occapancles.  True,  there  Is  evidence  as  to 
a  parol  contract  with  Coolllng,  under  which 
Waldron  gave  Levi  Osbom  In  1892  or  1893 
a  10-year  lease,  making  the  latter,  who  liv- 
ed on  the  adjoining  land,  somewhat  of  a  care- ' 
taker  to  watch  over  the  land,  and  Osbom 
ranged  cattle  on  and  cut  some'  wood  from 
the  land,  as  did  others;  but  independently  of 
these  facts,  if  the  acts  of  ownership  done  by 
Levi  Osbom  or  those  under  whom  he  claim- 
ed the  land  In  question  were  sufficient  to  con- 
stitute In  him  and  them  adversary  possession 
nnder  color  of  title,  which  might  have  rip- 
ened into  a  good  title  by  being  continued  for 
the  statutory  period  of  limitation,  such  ad- 
versary possession  could  not  avail  plaintitf  in 
error,  unless  it  could  tack  on  its  adversary 
possession  of  the  trees  in  question  to  that  of 
Levi  Osbom  of  the  land  itself.  The  adver- 
sary possession  of  the  land  by  CJonlllng  or 
those  claiming  under  him,  if  such  there  were, 
could  not  have  begun  before  the  date  of  the 
tax  deed,  May  19,  1893,  and  on  May  27, 
1902,  Waldron,  Coulling's  grantee,  by  sepa- 
rate deeds  conveyed  the  land  to  Geo.  W.  Os- 
bom, and  the  279  standing  trees  here  In  ques- 
tion to  plaintiff  in  error,  which  conveyances 
were  before  adversary  possession  of  the  land 
under  Coulling's  tax  deed  could  possibly  have 
ripMied  into  a  good  title.  Geo.  W.  Osbom, 
by  deed  of  January  4,  1904,  conveyed,  with 
covenants  of  general  warranty,  the  land  to 
Levi  Osbom;  and  the  ruling  of  the  trial  court 
that  the  conveyance  of  the  279  standing  trees 
to  plaintiff  in  error  was  a  severance  of  es- 
tate in  the  trees  from  that  of  the  estate  in 
the  surface  of  the  land,  and  that  any  posses- 
sion that  Levi  Osbom  and  those  under  whom 
he  claims  had  after  that  time  was  not  posses- 
sion of  the  said  trees,  is  assigned  as  error. 

In  this  ruling  there  is  no  error.  The  pro- 
visions in  the  conveyance  of  the  trees  to 
plaintiff  in  error  by  which  the  grantor,  Wald- 
ron, agreed  that  the  grantee  might  remove  the 
trees  within  such  time  as  it  might  choose, 
and  that  he,  Waldron,  would  'protect  and 
take  care  of  said  timber  as  long  as  It  may 
remain  upon  said  premises,"  could  not  consti- 
tute plaintiff  In  error  and  Geo.  W.  Osbom, 
who  took  from  Waldron  on  the  same  day  a 
separate  conveyance  of  the  land,  privies  In 
estate,  for  the  one  acquired  Independently  of 
the  other,  though  from  the  same  grantor,  an 
entirely  different  and  separate  estate  with 
no  privity  in  holding.  The  agreement  or 
covenant  to  take  care  of  the  trees  until  they 
were  removed  was  but  a  personal  covenant 
binding  alone  on  the  grantor,   Waldron. 

"Privity  must  be  shown  before  possession 
can  be  tacked."  9  C.  L.  39,  and  cases  cited 
In  note. 

The  possession  of  Geo.  W.  Osbom  and  Levi 
'^abora  claiming  under  him  of  the  land  was 
not  and  could  not  have  been  possession  of 


the  279  trees  conveyed  to  plaintiff  In  error 
under  color  or  claim  of  title  to  the  trees. 

"Adversary  possession  most  be  actual,  ex- 
clusive, open,  and  notorious,  accompanied 
by  a  bona  fide  claim  of  title  against  that  of 
all  other  persons,  and  It  must  be  continued 
for  the  period  of  the  statutory  bar.  A  mere 
naked  possession,  without  claim  of  right,  no 
matter  how  long,  never  ripens  Into  a  good 
title,  but  is  regarded  as  being  held  for  the 
benefit  of  the  trae  owner."  Creelunur  v. 
Creekmur,  75  Va.  430. 

Whether  marking  these  279  trees  with  the 
brand  or  figure  "A,"  as  stated  in  the  deed  to 
plaintiff  in  error,  or  what  would  be  "actual, 
visible,  exclusive,  hostile,  and  continuous" 
possession  under  a  bona  fide  claim  of  title 
to  standing  trees  which  have  been  severed 
in  title  from  the  land  itself,  we  are  not  called 
upon  to  determine  in  tills  case.  True,  the 
trees,  unlike  the  minerals  underlying  the 
surface  of  the  land,  draw  their  support,  life, 
and  health  from  the  soil  until  removed,  and 
so  long  as  they  stand  upon  the  land  they  are 
real  estate  (Stuart  v.  Pennis,  91  Va.  688,  22 
S.  B.  607) ;  but  It  is  inconceivable  that  they 
may  not  by  deed  be  created,  as  may  minerals 
in  or  nnder  the  surface  of  the  land,  a  sepa- 
rate and  distinct  estate  from  the  estate  la 
the  land  (Va.  C.  &  I.  Co.  v.  Kelly,  93  Va. 
332,  24  S.  B.  1020;  Interstate  Go.  v.  Clint- 
wood  Coal,  etc.,  Co.,  105  Va.  674,  64  S.  E. 
693). 

"It  is  a  general  presumption  that  one  who 
has  the  ijossession  of  the  surface  of  the  land 
has  the  possession  of  the  subsoil  also.  But 
when,  by  conveyance  or  reservation,  a  sepa- 
ration has  been  made  of  the  ownership  of  the 
surface -of  the  land  from  that  of  the  under- 
ground minerals,  the  owner  of  the  former 
can  acquire  no  title  to  the  latter  by  his  ex- 
clusive and  continued  enjoyment  of  the  sur- 
face; nor  does  the  owner  of  the  minerals 
lose  his  right  or  possession  by  any  length  of 
nonusage.  He  must  be  disseised  to  lose  his 
right,  and  there  can  be  no  dlsselsnre  by  an 
act  which  does  not  actually  take  the  min- 
erals out  of  his  possession."    1  Cyc.  994,  995. 

"Adverse  possession  of  the  surface  of  tbe 
land  does  not  necessarily  Include  possession 
of  the  minerals  below  it,  where  the  title  to 
the  latter  has  been  severed  by  deed  from 
that  of  the  surface."  1  Am.  ft  Eng.  ESac. 
L.  876,  and  cases  dted  in  note  1. 

We  find  nowhere  discussed  In  the  authori- 
ties the  question  whether  or  not  there  is  a 
general  presumption  that  one  who  has  the 
possession  of  the  surface  of  the  land  has 
possession  of  tite  standing  timber  thereon 
also,  where  by  a  conveyance  or  reservation  a 
separation  has  been  made  of  the  ownership 
of  the  surface  of  the  land  from  that  of  the 
standing  timber;  but  by  analogy  of  the  au- 
thorities with  respect  to  underlying  minerals, 
which  by  conveyance  or  reservation  carries 
the  ownership  of  the  surface  of  the  land 
from  that  of  the  underground  minerals,  the 
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posaesBlon  of  standing  timber,  wbere  by  con- 
reyance  or  reservation  a  separation  has  been 
made  of  tbe  ownership  of  the  surface  of  the 
land  from  that  of  the  timber  standing  there- 
on. Is  not  presumably  in  the  owner  or  claim- 
ant In  possession  of  tbe  surface. 

In  the  case  here,  conceding  that  plaintiff 
In  error  had,  from  and  after  Its  deed  from 
Waldron  of  May  27,  1902,  an  adversary  pos- 
aeaslon  of  tbe  279  trees  In  question,  which 
might  have  ripened  Into  a  perfect  title  if 
continued  for  the  period  of  the  statutory  bar, 
that  adversary  possession  of  the  trees  could 
not  be  tacked  on  to  the  possession  of  Levi 
Osbom,  and  those  under  whom  be  claims, 
of  tbe  land,  so  as  to  complete  the  period  of 
tbe  statutory  bar  to  a  recovery  of  tbe  trees 
by  the  tme  owners  before  this  action  was 
brought,  tbe  possession  of  the  land,  Includ- 
ing tbe  standing  trees  thereon,  ceased  from 
and  after  May  27,  1902,  when  the  surface 
of  tiie  land  was  conveyed  to  Oeorge  W.  Os- 
bom, and  the  ownership  of  the  standing 
trees  thereon  here  in  question  to  plaintiff  in 
error,  and  Osbom's  possession  after  talcing 
bis  deed  from  Waldron  was  that  of  the  sur- 
face of  the  land  only. 

Tbe  contention  of  plaintiff  in  error  that 
Levi  Osbom,  under  his  tenure  of  tbe  land 
from  Waldron,  held  possession  of  the  timber 
nntU  1904,  tbe  date  of  his  deed  from  George 
Osbom,  and  after  plaintiff  In  error's  adverse 
possession  bad  ripened  into  perfect  title,  Is 
vboUy  without  force.  As  already  pointed 
ont,  the  deed  of  May  27,  1902,  was  a  sever- 
ance of  the  title  to  the  timber  trees  and 
created  a  separate  and  distinct  freehold  In 
the  timber  from  the  surface  of  the  land,  and 
tbe  owner  of  tbe  surface  was  not  In  posses- 
sion of  tbe  timber  for  plaintiff  In  error,  but 
only  of  tbe  surface  of  the  land;  and  there 
is  no  evidence  In  the  record  going  to  prove 
that  there  were  any  provisions  In  the  said 
lease  held  by  Levi  Osbom  from  Waldron 
which  deprived  the  latter  of  the  right  to 
create,  as  be  did  by  deed  of  May  27,  1902, 
Id  plaintiff  In  error,  a  separate  and  distinct 
estate  in  tbe  279  trees.  Therefore  any  snb- 
eeqnent  possession  of  Osbom,  If  any  be  had, 
of  tbe  surface  of  tbe  land,  could  not  Inure 
to  tbe  benefit  of  plaintiff  In  error  as  to  tbe 
trees  It  Is  claiming. 

We  are  of  opinion,  upon  tbe  whole  case, 
that  the  judgment  of  the  circuit  court  In 
favor  of  tbe  defendant  In  error  for  the  279 
trees  involved  ia  right,  and  therefore  It  Is 
affirmed. 


CHESAPEAKB  &  O.  RT.  CQ.  v.  ROWSEY'S 
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(Bapreme  Court  of  Appeals  of  Virginia.    Sept 

t  Appeai,  and    Bbbob— Habuless   Ebbob— 

EbBOB   CDBBO— OVBBBUI.INO    DXMTTBBKK. 

Any   error    In   overruling    a   demurrer    to 
psiticnlar  counts  of  a  declaration  is  cured  by 


i  Rehearing  denied. 


an  Instruction  to  tbe  Jury  not  to  consider  such 
counts. 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  II  4098-1106.] 

2.  Masteb  ako  Sebvaniv- Aonon  fob  Death 

OF    Ela>L0T4-r-Pl.KAnlWQ— SUFnOIBROY. 

Allegations  in  an  action  against  a  railway 
company  for  tbe  death  of  a  brakeman,  struck 
by  an  overhead  bridge,  that  the  company  neg- 
ligently failed  to  use  proper  care  to  provide  a 
reasonably  safe  place  for  decedent  to  discharge 
bis  duties,  and  in  the  construction  and  mainte- 
nance of  its  railway  and  the  structures  con- 
nected therewith,  and  carelessly  caused  and  per- 
mitted tbe  space  between  the  tender  and  cars 
of  decedent's  tnin  and  the  bottom  of  the  bridge 
to  be  unreasonably  dangerous  and  low,  so  that 
the  bridge  was  in  dangerous  proximity  to  tbe 

top  of  the  cars  and  engine  tender,  to  wit, 

feet  therefrom,  so  as  to  unreasonably  Imperil 
decedent's  life,  sufficiently  show  the  nature  of 
negligence  relied  upon  by  plaintiff. 

8.   PLXADIRO— DEKTTBBEB— SUFFIOIEROT. 

A  demurrer  to  a  declaration  based  on  tbe 
declaration's  biilure  to  comply  with  a  particular 
section  of  the  Code,  but  not  referring  to  that 
section.  Is  Insufficient  under  Code  1904,  <  3271, 
providing  that  tbe  trial  conrt  mov  require  tbe 
grounds  of  demurrer  to  be  stated  specifically, 
and  that  no  grounds  shall  be  considered  other 
than  those  bo  stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  i  470.] 

4.  MaSTEB   and    SCBVAKIS—RAIUtOAOa— Ovkb- 

HEAD  Bbidoes— Effect  of  Statute. 

Code  1904,  |  1294-d,  d.  36,  provides  that 
where  any  railroad  track  passes  under  a  bridge, 
etc.,  not  sufficiently  high  to  permit  safe  pas- 
sage of  cars  with  the  employes  standing  at 
their  posts  of  duty  on  such  cars,  the  company 
shall  maintain  warning  signals  to  warn  the 
employes  of  the  approach  to  such  bridge,  and 
that  failure  to  maintain  such  signals  shall  make 
the  company  liable  for  the  death  or  injurjr  of 
any  employ^  resulting  from  the  Insufficient 
height  of  tbe  bridge,  etc.  Held,  that  the  sec- 
tion was  not  intended  to  diminish  the  liability 
of  railroads,  but  to  increase  it,  and  that  the 
maintenance  of  the  signals  does  not  release  tbe 
company  from  liability  for  its  negligence  in 
havmg  the  bridge,  etc.,  not  sufficiently  high  to 
permit  safe  passage  of  Its  cars  with  its  em- 
ployes thereon. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  225.] 

6.  Tbialt— Conduct— DiscaiTioN. 

Matters  arising  in  the  conduct  of  a  trial 
are  largely  In  the  discretion  of,  and  to  be  con- 
trolled by,  the  trial  Judge. 

lEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  37.] 

6.  SAl{Il^— Abouuent— Readino     fboic     Law 
Books. 

Though,  it  being  the  duty  of  a  trial  Judge 
to  give  all  proper  instructions,  he  may  refuse 
to  permit  counsel  to  read  law  books  to  the 
jury,  it  was  not  error,  in  an  action  against 
a  nulway  company  for  the  death  of  a  brake- 
man  struck  by  an  overhead  bridge,  to  allow  plain- 
tiff's counsel  to  state  that,  before  the  new 
Constitution,  there  could  be  no  recovery  In  such 
cases,  that  knowledge  by  an  employ^  of  the 
unsafe  character  of  an  overhead  bridge  had 
been  held  to  be  one  of  the  assumed  risks  of  the 
employmei^t  that  It  took  tbe  constitutional 
convention  to  change  the  rule,  and  to  permit 
him  to  read  the  constitutional  provision  that 
"knowledge  by  any  such  railroad  employe  in- 
jured of  tiie  defective  or  unsafe  character  or 
condition  of  any  appliances  or  structures  shall 
be  no  defense  to  an  action  for  injury  caused 
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thereby";   anch  provision  having  been  embodied 
in  an  instmctlon  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  U  290,  291.] 

7.  Mabteb  and  Sebtant  —  RAII.B0AD8  — 
Bbakeuar  Kilixd  bt  Ovkbhead  Bbidok— 
ikstbuctiors. 

In  an  action  againat  a  railway  company 
for  ttie  death  of  a  bralceman  stmck  by  an  over- 
head bridge,  an  instruction  eml>odying  Code 
1904,  S  1294-Ic,  which  provides  that  knowledge 
by  an  employ^  of  the  defective  condition  of 
any  machinery,  etc.,  shall  not  of  itself  Iwr  re- 
covery for  any  injury  caused  thereby,  and 
stating  that  if  the  bridge  was  situated  danger- 
ously near  the  top  of  the  engine  tender  and 
cars,  and  was  thereby  rendered  unreasonably 
unsafe  to  decedent  in  the  performance  of  his 
duties,  the  jury  must  find  for  plaintiff,  if  they 
believed  he  was  attending  to  his  duties  with 
ordinary  care,  though  they  might  also  believe 
that  decedent  knew  of  the  unsafe  condition  of 
the  bridge.  Beld,  that  the  instruction  was  not 
erroneous. 

[Ed.  Note.— For  cases  in  tx>int,  see  Cent.  Dig. 
vol.  34,  liaster  and  Servant,  {  1176.] 

&  Sahb— Neoliobnoe. 

It  is  negligence  for  a  railway  company  to 
maintain  a  road  under  a  bridge  which  is  so 
low  that  its  employ^  cannot  perform  their 
duties  with  reasonable  safety  while  exercising 
ordinary  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  225.] 

9.  SaUB— GONTBIBTTTOBT  NEOUOENOB— BtTB- 
DEN   OF   PbOOF. 

In  an  action  against  a  railway  company 
for  the  death  of  a  brakeman  struck  by  an 
overhead  bridge,  the  burden  was  on  the  com- 
pany to  show  that  decedent  was  guilty  of  con- 
tribtttoiT  negligence,  unless  such  negligence  ap- 
peared from  plaintiff's  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  90a] 

10.  Same. 

Though  a  freight  brakeman,  who  was  killed 
by  being  struck  by  an  overhead  bridge,  knew 
that  the  bridge  was  dangerous,  in  an  action 
to  recover  for  his  death,  the  defense  of  con- 
tributory negligence  could  not  rest  alone  upon 
such  knowledge,  but  such  knowledge  was  sub- 
ject to  consideration  by  the  jury  with  the  other 
evidence  in  determining  whether  he  used  proper 
care. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig* 
vol.  34,  Master  and  Servant,  H  706,  707.] 

11.  TbIAX— INBTBUCTIONB. 

In  an  action  against  a  railway  company  for 
for  the  death  of  a  brakeman  struck  by  an  over- 
head bridge,  it  was  proper  to  refuse  to  instruct 
that  the  company  was  not  negligent  in  having 
a  bridge  over  its  railway  too  Tow  to  permit 
the  safe  passage  of  a  person  standing  upon  the 
top  of  one  of  its  cars,  since  the  instruction 
took  from  the  consideration  of  the  jury  the  on- 
ly fact  of  negligence  upon  which  plaintiff  re- 
lied ;  there  being  evidence  tending  to  support 
his  case. 

[Ed.  Note.— For  cases  in  iHJint,  see  Cent.  Dig. 
vol.  46,  Trial,  H  613-623.] 

IZ  Masteb  and  Sebvart— Assxnamon  or 
Bisk. 

In  an  action  against  a  railway  company 
for  the  death  of  a  brakeman  struck  by  an  over- 
head bridge,  instructions  that  if,  though  de- 
cedent knew,  or  ought  to  have  known,  that 
be  could  not  pass  in  safety  under  the  over- 
bead  bridge  standing  upon  a  box  car  or  engine 
tender,  he  subjected  himself  to  the  danger,  he 
was  guilty  of  such  contributory  negligence  as 
would  bar  recovery,  and  that,  though  the  en- 
gineer gave  a  signal   for  the  application  of 


brakes,  that  fact  did  not  reliere  detedent  from 
the  duty  to  exercise  ordinary  care  for  his  own 
safety,  and  that  if  decedent  knew,  or  ought  to 
have  known,  of  the  proximity  of  the  bridge  and 
its  dangerous  character,  and  went  on  top  of 
the  train  just  as  he  was  approaching  the  bridge, 
be  was  guilty  of  contributor  negligence,  were 
properly  refused,  since  under  Code  1904,  g 
129i4-k,  knowledge  by  an  employ^  of  the  de- 
fective character  of  structures,  etc.,  does  not 
of  itself  bar  recovery  for  any  injury  caused 
thereby. 

13.  Same— EviDENCB— SuFnciENCT. 
Evidence  in  an  action  against  a  railway 

company  for  the  death  of  a  brakeman  struck 
by  an  overhead  bridge  held  to  sustain  a  ver- 
dict for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  950-996.] 

14.  Save— Res  Ipsa  Loqcitcb. 

The  res  ipsa  loquitur  doctrine  cannot  be 
applied  in  favor  of  a  railway  company  in  an 
action  for  the  death  of  a  brakeman,  where  he 
started  back  over  the  train  from  the  engine 
as  the  train  approached  an  overhead  bridge, 
and  when  next  seen  there  was  a  contused 
wound  upon  the  tiack  of  his  head,  and  upon 
the  sill  of  the  bridge  there  appeared  a  stain 
or  smear,  such  as  might  have  been  made  by  the 
violent  impact  of  decedent's  head. 

Error  to  Circuit  Court,  Albemarle  Comity. 

Action  by  G.  W.  Bowsey's  administrator 
against  the  Chesapeake  ft  Ohio  Ballway  Com- 
pany for  negligent  death.  From  a  Judgment, 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

The  trial  court  gave  the  following  bwtrno- 
tions: 

"(A)  The  court  Instructs  the  Jury  that 
knowledge  by  any  railroad  employe  Injured 
of  any  defective  or  unsafe  character  or  condi- 
tion of  any  appliances  or  structures  shall  be 
no  defense  to  an  action  for  injury  caused 
thereby;  and.  If  the  Jury  believe  from  the 
evidence  that  O.  W.  Bowsey  was  killed  by 
reason  of  the  fact  that  the  condition  or  char*^ 
acter  of  the  defendant  company's  appliances 
or  structures  was  not  reasonably  safe,  vl*., 
that  the  bridge  in  question  was  situated  dan- 
gerously near  the  top  of  the  tender  and  cars, 
and  was  thereby  rendered  unreasonably  un- 
safe to  the  said  Bowsey  In  the  performance 
of  his  duties  as  brakeman,  and  If  they  believe 
that  the  deceased  Bowsey  was  attending  to 
bis  accustomed  duties  using  such  care  as  a 
man  of  ordinary  prudence  would  use  under 
the  circumstances  therein  at  the  time  he  re- 
ceived the  injury  which  caused  his  death, 
they  must  find  for  the  plaintiff,  notwithstand- 
ing they  may  believe  from  the  evidence  that 
he  bad  knowledge  of  said  unsafe  condition  or 
character  of  the  bridge. 

"(B)  The  court  instructs  the  Jury  that  the 
law  presumed  that  G.  W.  Bowsey  exercised 
due  and.  proper  care  at  the  time  he  was  in- 
jured, and  the  burden  of  proving  his  con- 
tributory negligence  is  upon  the  defendant, 
unless  such  contributory  negligence  appears 
from  the  plaintiff's  evidence ;  and.  If  the  Jury 
believe  from  the  evidence  that  the  bridge 
was  dangerous  and  unsafe  as  stated  In  In- 
struction A,  and  that  the  said  G.  W.  Bow- 
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aej  knew  thla  fact,  the  defense  of  contrlbn- 
toiT  negligence  cannot  reet  alone  upon  such 
knowledge,  but  anch  knowledge,  if  it  existed, 
ia  rightly  to  be  considered  by  the  Jury  along 
with  all  the  erldence  in  the  case  in  determin- 
ing whether  the  aaid  Rowsey  uaed  due  and 
proper  care  required  In  the  situation  in  which 
he  was  placed  when  the  Injury  occurred." 

Instmctlon  Na  2.  "The  court  Instructs  the 
Jnry  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show  by  a  preponderance  of  the 
-evidence  the  negligence  of  the  defendant  com- 
pany; and,  If  It  appears  from  the  evidence 
that  the  injury  complained  of  may  as  well 
bare  happened  from  the  negligence  of  O.  W. 
Bowsey  himself  as  from  that  of  the  company; 
they  must  And  for  the  defendant" 

Instractlon  No.  8.  "The  court  instructs  the 
Jnry  that  U  they  believe  from  the  evidence 
the  negligence  of  O.  W.  Rowsey  himself  con- 
trlbnted  in  any  degree  to  the  proximate  cause 
of  the  injury  complained  of,  they  must  find 
for  the  defendant,  even  though  they  ttaould 
also  believe  the  defendant  company  was  neg- 
Ugent" 

Instruction  No.  6.  "The  court  Instructs  the 
Jury  that  there  can  be  no  recovery  in  this 
■case  upon  the  allegations  contained  In  the  sec- 
ond and  third  counts  of  the  declaration." 

Instruction  No.  6.  "The  court  instructs  the 
Jnry  that  there  can  be  no  recovery  In  this 
case  If  It  is  not  proven  to  the  satisfaction  of 
the  Jnry  by  a  preponderance  of  the  evidence 
that  the  said  G.  W.  Rowsey  went  upon  the 
top  of  the  train  in  the  performance  of  his 
duty ;  and,  in  the  absence  of  affirmative  pre- 
ponderating proof  of  that  fact,  they  must  find 
for  the  defendant" 

Instruction  No.  7.  "The  court  instructs  the 
Jnry  that  unless  they  believe  from  the  evi- 
dence that  the  defendant  company's  engineer 
gave  snch  a  signal  for  the  application  of 
brakes  upon  the  train  upon  which  said  6.  W. 
Rowsey  was  a  brakeman,  as  would  necessitate 
the  said  O.  W.  Rowsey  going  upon  the  top 
of  the  cars  in  the  performance  of  his  duty, 
then  there  can  be  no  recovery  in  this  action ; 
and,  if  the  Jury  shall  further  believe  from 
the  evidence  that  a  signal  for  the  application 
of  brakes  Is  one  sharp  blast  of  the  whistle, 
and  that  the  engineer  in  this  Instance  sound- 
ed several  sharp  blasts  of  the  whistle  In  suc- 
cession, and  that  a  succession  of  sharp  blasts 
of  the  whistle  Is  not  a  signal  for  the  applica- 
tion of  brakes,  then  the  said  G.  W.  Rowsey 
was  not  required  thereby,  and  It  was  not  his 
■duty,  to  go  upon  the  top  of  the  box  cars  for 
the  purpose  of  applying  brakes  in  the  per- 
formance of  his  duty." 

D.  a  4  Walter  Leake,  for  plaintiff  in  error. 
F.  W.  King,  W.  E.  Fowler,  and  Dan.  Har- 
mon, for  defendant  in  error. 

KEITH,  P.  This  is  an  action  brought  by 
Rowsey's  administrator  against  the  Chesa- 
peake &  Ohio  Railway  Ckimpany  to  recover 
-images  for  the  death  of  his  Intestate,  al- 


leged to  have  been  caused  by  the  negligent 
act  of  the  defendant  company. 

Plaintiff's  intestate  was  a  brakeman  upon 
the  Chesapeake  &  Ohio  Railway,  and  at  a 
point  upon  its  line  some  distance  west  of 
Charlottesville,  near  Ivy  station,  the  public 
highway  crosses  the  railroad  upon  a  bridge. 
Plaintiff's  Intestate  was  struck  on  the  head 
by  this  bridge,  and  died  in  a  short  time  there- 
after; and  the  negligence  alleged  is  that  the 
bridge,  which  It  was  the  duty  of  the  defend- 
ant company  to  keep  In  a  reasonably  safe 
condition,  was  so  low  as  to  be  dangerous. 

The  plaintiff  recovered  a  Judgment  against 
the  defendant  to  which  a  writ  of  error  was 
awarded,  and  the  first  error  assigned  is  to 
the  action  of  the  court  In  overruling  the  de- 
murrer to  the  declaration  and  the  four  counts 
thereof. 

It  Is  unnecessary  to  pass  upon  the  second 
and  third  counts,  as  the  Jury  were  directed 
not  to  consider  them.  The  demurrer  to  the 
first  and  fourth  counts  Is  because  they  do  not 
state  with  sufficient  precision  wherein  the 
negMgence  of  the  defendant  company  with 
reference  to  the  construction  and  mainte- 
nance of  this  overhead  bridge  consisted. 

The  averment  of  the  declaration  upon  this 
point  is  that  the  defendant  "not  regarding 
Its  duty  in  this  behalf,  so  carelessly  and 
negligently  conducted  itself  that  It  failed 
and  omitted  to  use  proper  care  to  provide 
a  reasonably  safe  place  for  the  said  G.  W. 
Rowsey  to  discharge  his  duties  as  aforesaid, 
and  failed  and  omitted  to  use  due  and  proper 
care  In  the  construction  and  maintenance  of 
Its  railway  and  the  structures  connected  there- 
with, and  carelessly  and  negligently  procured, 
caused,  and  permitted  the  space  between 
and  tender  and  cars  of  said  train  and  the  bot- 
tom of  the  said  overhead  bridge  to  be  and  re- 
main unreasonably  dangerous  and  low,  so 
that  the  said  bridge  was  In  dangerous  proxim- 
ity to  the  tops  of  the  said  cars  and  tender,  to 
wit  feet  therefrom,  so  as  to  unrea- 
sonably Imperil  the  life  of  the  said  O.  W. 
Rowsey.    •    •    •" 

We  are  of  opinion  that  this  was  sufficient 
to  give  the  defendant  notice  of  the  cause 
of  action  which  It  was  required  to  meet 
Merely  to  have  said  that  the  overhead 
bridge  was  dangerous  might  have  been  ame- 
nable to  the  objection  Insisted  upon  by  coun- 
sel for  plaintiff  In  error;  but  to  say  that 
it  was  dangerous  because  It  was  too  low 
points  out  the  particular  In  whl(di  the  de- 
fendant company  had  been  negligent — that  it 
bad  constructed  and  maintained  the  bridge  so 
low  as  to  be  dangerous,  and  thereby  Imperil 
the  lives  of  those  of  its  employes  who  were 
required  to  pass  under  It 

Another  objection  urged  heire  to  the  dec- 
laration Is  that  it  does  not  comply  with 
section  1284-d,  d.  36,  Code  1904,  which  pro- 
vides as  follows:  "Where  any  railroad  track 
passes  under  any  bridge,  tunnel  or  structure, 
not  sufficiently  high  to  admit  of  the  safe 
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passage  of  cars  upon  mich  railroad  tra<to, 
with  the  serrants  and  employSs  standing  at 
tbelr  posts  of  duty  on  said  cars,  the  person 
or  persons,  firm  or  corporation,  operating 
said  railroad  and  running  its  trains  thereon, 
shall  erect  and  maintain,  at  proper  distances 
on  each  side  of  such  bridge,  tunnel  or  struc- 
ture, warning  signals  of  approved  design, 
and  in  general  use,  to  warn  the  servants  or 
employes,  or  those  operating  such  railroads, 
of  the  approach  of  said  bridge,  and  the  fail- 
ure to  erect  and  maintain  such  danger  sig- 
nals shall  make  those  operating  such  rail- 
roads liable  in  damages  for  the  death  or  In- 
jury of  any  employe  or  servant  resulting 
from  the  insufficient  height  of  such  bridge, 
and  no  contract,  expressed  or  implied,  and 
no  plea  of,  or  defense  based  upon,  the  con- 
tributory negligence  of  the  servant  or  em- 
ploy£  sliall  relieve  those  operating  such  rail- 
road of  the  liability  imposed  thereby." 

We  might  dispose  of  this  ground  of  de- 
murrer by  a  reference  to  section  3271,  which 
provides  tliat  "in  civil  cases  the  court  on 
motion  of  any  party  thereto  shall,  or  on 
Its  own  motion  may,  require  the  grounds 
of  demurrer  to  be  stated  sx>eclfically  in  the 
demurrer,  and  no  grounds  shall  be  consider- 
ed other  than  those  so  stated."  There  is 
no  reference  to  section  1294-d,  cl.  86,  In  the 
grounds  of  demurrer  assigned;  but  we  will 
consider  the  question  now  as  it  arises  in 
another  aspect  of  the  case. 

The  section  mentioned  was  not  intended 
to  diminish  the  liability  of  railroads,  but 
to  Increase  it  If  the  railroad  whose  tracks 
pass  under  any  bridge,  tunne),  or  structure 
not  sufSciently  high  to  admit  of  the  safe 
passagre  of  cars  upon  the  tracks  with  the 
servants  and  employes  at  their  posts  of  duty 
on  said  cars  falls  to  maintain  at  proi>er  dis- 
tances on  each  side  of  said  tunnel  or  struc- 
ture warning  signals  of  approved  design  and 
in  general  use,  those  operating  such  railroads 
are  made  liable  In  damages  for  the  death  or 
Injury  of  any  employe  or  servant  resulting 
from  the  insufficient  height  of  such  bridge, 
and  no  contract,  expressed  or  Implied,  and 
no  plea  of,  or  defense  based  upon,  the  con- 
tributory negligence  of  such  servant,  shall 
relieve  such  railroad  from  liability.  Rail- 
roads having  the  structures  denounced  by 
this  statute  who  do  not  erect  the  danger 
signals  for  which  it  provides  are  deprived 
of  all  defense,  and  made  liable  for  whatever 
injury  may  have  resulted  from  their  conduct 
But  where  the  warning  signals  are  placed, 
we  do  not  understand  that  the  railroad  com- 
pany is  thereby  made  Immune  from  damages 
resulting  from  its  negligent  act  In  having 
a  bridge  or  other  structure  not  sufficiently 
high  to  admit  of  the  safe  passage  of  its 
cars  with  Its  servants  and  employes  stand- 
ing at  their  posts  of  duty  on  said  cars. 

We  find  no  error  in  the  ruling  of  the  court 
upon  the  demurrer  to  the  declaration. 

The  next  assignment  of  error  was  taken 
tc  the  ruling  of  the  court  upon  the  motion 


of  the  defendant  company  to  gnash  the  sub- 
pcena  duces  tecum  sued  out  by  the  plaintiff, 
requiring  the  defendant  to  produce  certain 
books  and  papers.  This  assignment  was 
waived  in  open  court,  and  need  not  be  con- 
sidered. 

The  third  assignment  of  error  is  that  the 
trial  court  overruled  the  motion  of  plaintiff 
In  error  to  restrain  counsel  for  defendant  in 
error  from  making  certain  statements  to  the 
jury  highly  prejudicial  to  the  railroad  com- 
pany. 

It  ai^ears  that  counsel  for  defendant  in 
error,  while  making  the  closing  argument  be- 
fore the  jury,  said  in  substance  as  follows: 
"That  before  the  adoption  of  the  new  Con- 
stitution in  this  state  there  could  be  no  re- 
covery in  cases  of  this  character ;  that  knowl- 
edge by  an  employe  of  the  unsafe  character 
of  an  overhead  bridge  had  been  held  to  be 
one  of  the  assumed  risks  of  the  employment ; 
that  this  rule  of  law  had,  however,  been 
changed  by  the  new  Clonstltutlon ;  tJiat  it 
took  the  constitutional  convention  of  this 
state  to  make  a  change  In  the  law  which 
prevented  a  recovery  in  this  class  of  cases; 
and  that  constitutional  provision  was  as  fol- 
lows: [Here  counsel  read  the  following  con- 
stitutional provision,  as  embodied  in  instruc- 
tion 'A*  given  by  the  court]  'Knowledge 
by  any  such  railroad  employe  injured,  of  the 
defective  or  unsafe  character  or  condition  of 
any  appliances  or  structures,  shall  be  no  de- 
fense to  an  action  for  Injury  caused  there- 
by." " 

We  have  held  that  matters  arising  in  the 
conduct  of  a  trial  are  largely  in  the  discre- 
tion of  and  to  be  controlled  by  the  trial 
judge.  We  have  held,  also,  that  it  Is  the 
duty  of  the  trial  court  to  give  all  proper  In- 
structions to  the  jury  for  their  guidance, 
and  that  the  trial  judge  is  justified  in  re- 
fusing to  permit  counsel  to  read  law  books  to 
the  jury,  as  it  tends  rather  to  confuse  than 
to  Inform  them.  This  line  of  decisions  we 
approve;  but  we  are  of  opinion  that  what 
occurred  In  this  case  does  not  run  contrary 
to  the  rule  which  they  establish.  What  coun- 
sel read  to  the  jury,  as  appears  from  the 
exception  which  brings  this  matter  before 
us,  was  embodied  In  an  instruction  given  by 
the  court  It  was  certainly  proper  for  coun- 
sel to  read  the  Instruction  to  the  jury,  and 
urge  them  by  all  proper  arguments  to  obey 
the  instruction.  It  does  not  appear  that 
counsel  read  from  any  book,  but  that  he  re- 
ferred arguendo  to  the  constitutional  conven- 
tion and  the  changes  which  it  had  made  in 
the  law.  In  this  we  do  not  find  reversible 
error. 

The  next  assignment  of  error  is  to  the  giv- 
ing of  two  Instructions  asked  for  by  the 
plaintiff,  marked  "A"  and  "B,"  and  declin- 
ing to  give  instructions  1,  4,  and  8,  asked 
for  by  the  defendant  In  the  court  below. 

Section  1294r^  of  the  Ck>de  of  19(H  provides 
that  "knowledge  by  any  employe  injured  of 
the  defective  or  unsafe  character  or  condl- 
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tloD  of  any  madbUiery,  ways,  appliances,  or 
atractures  of  sncb  corporation  shall  not  of  It- 
self be  a  bar  to  recovery  for  any  Injury 
or  deatb  caused  thereby." 

Instnictlon  A,  In  Its  first  clanse,  Is  copied 
from  the  statnte.  It  announces  the  mle 
which  Is  to  control  the  Jnry  when  they  come 
to  consider  the  case  before  them,  and  they 
are  told  that  If  the  bridge  In  qnestlon  was 
situated  dangerously  near  the  top  of  the  ten- 
der and  cars,  and  was  thereby  rendered  un- 
reasonably unsafe  to  the  said  Rowsey  In  the 
performance  of  his  duties  as  brakeman.  If 
they  bellere  that  Rowsey  was  attending  to 
bis  accnstomed  duties  with  ordinary  care 
and  prudence,  they  mnst  find  for  the  plain- 
tiff, notwithstanding  they  might  believe  from 
the  evidence  that  be  had  knowledge  of  the 
nnaafe  character  or  condition  of  the  bridge. 

Now,  It  Is  negligence  for  a  railroad  com- 
pany to  Gonstmct,  maintain,  and  operate  a 
road  under  a  bridge  which  is  so  low  that 
Iti  onployte  cannot  perform  their  duties 
witb  reasonable  safety  while  In  the  exercise 
of  ordinary  care.  This  proposition  was  stat- 
ed by  this  court  In  Haffner  v.  C.  ft  O.  Ry. 
Co.,  96  Ya.  528,  81  S.  E.  899,  where  a  brake- 
uum  was  killed  by  striking  a  bridge  28^ 
inches  above  the  cars;  and  tbe  court  said: 
"It  is  n^igence  for  a  railroad  company  to 
operate  its  road  with  such  a  bridge;  but, 
while  dangerous  In  character.  Its  danger 
could  be  avoided."  And,  under  the  drcum- 
Btances  of  that  case,  we  beld  that  tbe  plain- 
tiff could  not  recover. 

In  N.  &  W.  Ry.  Co.  ▼.  Marpole,  97  Va. 
S97, 34  S.  E.  462,  the  court  said :  "The  court's 
instruction  No.  2  from  Its  beginning  down  to 
and  Including  the  word  'recover*  Is  substan- 
tially tbe  same  as  defendant's  instruction  No. 
1,  refused,  and  propounded  the  settled  law 
that,  although  It  is  negligence  for  a  railway 
company  to  operate  Its  road  with  an  over- 
head bridge  too  low  for  its  employes,  whose 
duties  are  upon  tbe  tops  of  the  cars,  to  pass 
when  standing  on  the  cars  in  the  discharge 
of  their  duties,  yet  if  an  employ^  knows  or 
onght  to  know  the  dangerous  condition  of 
the  bridge,  and  falls  to  use  ordinary  care  to 
protect  himself  in  consequence  of  whlcb  be  is 
Injured,  he  Is  guilty  of  contributory  negli- 
gence, and  cannot  recover  for  the  injury." 

It  will  be  observed  that  tbe  Instruction 
under  consideration  bas  reference  only  to 
knowledge  by  an  employ^  of  tbe  unsafe  char- 
acter of  tbe  bridge.  It  excludes  tbe  idea  that 
there  was  any  other  circumstance  which 
might  tend  to  convict  the  plaintiff  of  con- 
tributory negligence,  and  thereby  defeat  bis 
recovery,  because  tbe  instruction  is  predi- 
cated upon  tbe  theory,  and  so  states,  that 
the  employe  was  in  tbe  exercise  of  such  care 
as  a  man  of  ordinary  prudence  would  use 
at  the  time  be  snatained  the  Injury  which 
caused  his  deatb.  The  object,  and  the  sole 
object,  of  tbe  instruction,  was  to  exclude  from 
tbe  consideration  of  the  Jury  the  doctrine 
of  assumed  risk&    It  Is  true,  as  this  court 


bas  beld,  that  knowledge  of  tbe  unsafe  char- 
acter of  a  structure,  while  alone  not  suffi- 
cient to  estebllsb  contributory  n^ligence,  is 
a  circumstance  to  be  considered  by  the  Jury 
along  with  other  facts  tending  to  establish 
that  defense.  Thus  in  N.  ft  W.  Ry.  Co.  v. 
Cbeatwood,  103  Ya.  856,  49  S.  E.  489,  tbe 
court,  discussing  the  effect  of  the  change  In 
tbe  law  which  is  embodied  In  section  1284-k, 
above  referred  to,  passed  in  conformity  with 
the  constitutional  provision  upon  tbe  subject, 
that,  "while  the  right  to  make  the  defense 
of  contributory  negligence  Is  not  abrogated 
by  the  constitutional  provision  and  the  stat- 
ute under  consideration,  the  defense  cannot 
rest  alone  upon  the  knowledge  of  an  injured 
employe  of  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways,  appli- 
ances, or  structures  which  may  have  been  In- 
strumental in  causing  the  Injury  for  whlcb 
be  sues,  but  such  knowledge  is  rightly  to  be 
considered  by  the  Jury  along  with  all  the 
evidence  in  the  case  in  determining  whether 
tbe  employe  injured  used  that  caution  requir- 
ed In  the  situation  be  was  placed  in  when 
tbe  Injury  was  received.  Before  the  adoption 
of  the  constitutional  provision  and  the  stat- 
ute, knowledge  by  an  employe  of  the  defective 
or  unsafe  character  or  condition  of  any  ma- 
chinery, ways,  or  appliances  or  structures 
which  were  Instrumental  In  causing  the  in- 
jury sued  for,  upon  the  doctrine  of  assumed 
risk  based  upon  knowledge,  actual  or  Imput- 
ed, arising  from  the  contract  between  the 
parties,  the  law  Implied  that  tbe  servant  as- 
sumed the  risk  of  all  danger  of  wblcb  be 
had  knowledge,  or  by  tbe  use  of  prefer  dlll- 
.gence  would  have  had  knowledge,  and  there- 
fore did  not  permit  a  recovery  for  an  injury 
arising  from  defective  machinery,  etc,  wbere 
tbe  defect  was  known  to  him." 

Instruction  B  deals  wltb  contributory  neg- 
ligKice,  and  tells  the  Jnry  that  the  law  pre- 
sumes that  Rowsey  was  In  the  exercise  of 
due  care  at  the  time  he  was  injured,  and  that 
the  burden  of  proving  bis  contributory  neg- 
ligence was  upon  the  defendant,  unless  such 
contributory  negligence  appears  from  tbe 
plalntifTs  evidence;  and  if  tbe  Jury  believe 
that  tbe  bridge  was  dangerous  and  unsafe, 
as  steted  In  Instruction  A,  and  that  Rowsey 
knew  this  fact,  tbe  defense  of  contributory 
negligence  cannot  rest  alone  upon  such  knowl- 
edge, but  such  knowledge,  if  it  existed.  Is 
rightly  to  be  considered  by  the  Jury  along 
with  all  the  evidence  In  the  case  in  deter- 
mining whether  Rowsey  used  due  and  proper 
care  in  the  situation  In  which  be  was  placed 
when  the  injury  occurred. 

Much  of  what  we  have  said  wltb  reference 
to  instruction  A  applies  with  equal  force  to 
instruction  B,  and  the  citation  of  the  opinion 
of  the  court  In  Cheatwood's  Case  seems  to 
be  conclusive. 

We  are  of  opinion  that  Qiere  was  no  error 
In  granting  the  two  Instructions  asked  for  by 
defendant  In  error. 

Plaintiff  in  error  asked  for  eight  Instruc- 
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tlons.  The  court  gave  all  ez<»pt  Nob.  1,  4, 
and  a 

Instrnctlon  No.  1  tells  the  Jury  that  "in  this 
case  the  defendant  company  was  not  negli- 
gent In  having  a  bridge  over  Its  railway  too 
low  to  permit  the  safe  passage  of  a  person 
standing  upon  the  top  of  one  of  its  cars." 

Even  in  those  Jurisdictions  where  the  prac- 
tice is  for  the  court  to  direct  a  verdict  we  ap- 
prehend that,  as  applied  to  the  facts  of  this 
case,  such  an  instruction  could  not  be  approv- 
ed. It  talces  from  the  consideration  of  the 
Jury  the  only  fact  of  negligence  upon  which 
the  defendant  in  error  relied,  and  that  there 
was  evidence  tending  to  support  the  case  stat- 
ed in  the  declaration  will  appear  when  we 
come  to  consider  the  motion  to  set  aside  the 
verdict  as  being  contrary  to  the  evidence. 

Instruction  4  seems  to  be  in  the  teeth  of 
the  constitutional  provision  and  of  the  stat- 
ute, and  of  the  cases  considered  in  connection 
with  instruction  A,  asked  for  by  defendant 
in  error.  It  tells  the  Jury  that  if  Rowsey 
knew,  or  ought  to  have  known,  that  he  could 
not  pass  in  safety  under  the  overhead  bridge 
standing  upon  the  box  car  or  tender,  but  that, 
notwithstanding  such  knowledge,  he  subject- 
ed himself  to  the  danger,  he  was  guilty  of 
siKh  contributory  negligence  as  will  bar  a  re- 
covery. The  statute  says  that  knowledge  by 
an  employs  of  the  defective  or  unsafe  char- 
-acter  or  condition  of  any  appliance  or  struc- 
ture shall  not  of  Itself  be  a  bar  to  recovery 
for  any  Injury  or  death  caused  thereby. 

Instruction  No.  8  presents,  in  substance,  the 
same  proposition.  It  states  that,  although 
the  engineer  gave  a  signal  for  the  application 
of  brakes  before  reaching  Ivy  station,  that 
fact  did  not  relieve  Rowsey  from  the  duty  in- 
cumbent upon  him  to  exercise  ordinary  care 
and  prudence  for  his  own  safety ;  and  if  they 
further  believe  from  the  evidence  that  he 
knew,  or  ought  to  have  known,  of  the  proxim- 
ity of  the  bridge  and  its  dangerous  character, 
and  notwithstanding  such  knowledge  went  on 
top  of  the  train  Just  as  he  was  approaching 
the  bridge^  he  was  guilty  of  contributory  neg- 
ligence. 

We  are  of  opinion  that  there  was  no  error 
in  the  ruling  ot  the  court  upon  the  instruc- 
tions. 

The  remaining  assignment  of  error  is  that 
the  court  overruled  the  motion  of  the  defend- 
ant to  set  aside  the  verdict  of  the  Jury  on  the 
ground  of  misdirection,  and  because  it  was 
contrary  to  the  law  and  the  evidence. 

O.  W.  Rowsey  was  a  brakeman  in  tlie  serv- 
ice of  plaintiff  in  error.  When  he  made  appli- 
cation for  employment  with  the  railroad  com- 
pany, he  signed  a  paper  in  which  the  follow- 
ing question,  among  others,  was  asked  and 
answered: 

"Do  you  know  that  bridges,  including  high- 
way bridges  and  tunnels,  on  this  line  are  too 
low  to  clear  a  man  standing  on  a  box  car?  A. 
Yes." 

He  went  over  the  road  with  Turner,  a 
(reigbt  conductor,  in  order  that  he  might  ac- 


quaint tiimself  with  the  load,  and  be  Instruct- 
ed as  to  his  duties  as  brakeman.  A  witness 
for  the  company  says  that  he  made  at  least 
three  trips.  "They  have  always  made  three 
or  four,  or  as  many  as  the  conductor  thought 
necessary.  It  was  left  with  the  conductor  to 
say  whether  he  was  competent  to  fill  the  posi- 
tion of  brakeman."  In  this  case  It  seems  that 
Rowsey  made  three  trips  back  and  forth— 
that  is  to  say,  six  trips  in  all — and  he  was 
then  considered  competent  to  discharge  the 
duties  of  brakeman  and  was  employed  as 
such.  His  application  for  employment  is  dat- 
ed August  25,  1906,  and  his  employment  was 
from  that  date.  The  injury  from  which  he 
died  was  received  on  the  24th  of  September, 
1905.  On  that  day  he  was  acting  as  brake- 
man  upon  a  freight  train,  moving  in  an  east- 
erly direction  and  approacliing  Ivy,  a  station 
upon  the  road  some  miles  west  of  Charlottes- 
ville. As  the  train  approached  Ivy,  Rowsey 
was  seated  upon  the  "fireman's  seat  box." 
The  engineer,  as  they  approached  the  bridge 
over  the  railroad,  blew  two  or  three  short 
blasts  of  his  whistle.  One  short  blast  is  a 
signal  for  applying  brakes,  a  succession  of 
short  blasts  is  the  signal  of  danger,  and  in- 
dicates that  there  is  some  obstruction  upon 
the  track;  but  the  signal  for  down  brakes 
may  be  repeated,  and  often  is  repeated,  the 
interval  between  the  signals  being  so  spaced, 
however,  as  to  distinguish  the  repetition  of 
the  call  for  down  brakes  from  the  quick  suc- 
cession of  short  blasts  above  referred  to. 
When  the  signal  was  given  by  the  engineer, 
Rowsey  got  up  and  started  back  over  the  ten- 
der to  apply  brakes.  When  next  seen  after 
passing  Ivy,  there  was  blood  upon  his  face. 
He  was  taken  to  Charlottesville,  turned  over 
to  the  hospital,  and  died  in  a  short  time. 
The  cause  of  his  death  was  a  contused  wound 
upon  the  back  of  his  head,  which  seems  to 
have  fractured  the  skull,  as  appears  from  an 
examination  of  hie  body  after  deatlL  Upon 
the  sill  of  the  bridge,  to  the  west,  there  ap- 
peared a  stain  or  smear,  such  as  might  have 
been  made  by  the  violent  impact  of  the  brake- 
man's  head  upon  it 

The  habit  is  to  fill  the  tender  with  coal  at 
Staunton,  and  upon  an  ordinary  run  the  coal 
will  have  been  so  far  removed  from  tiie  ten- 
der by  the  time  the  train  reaches  Ivy  aa  that 
it  will  slope  from  almost  nothing  at  the  front 
of  the  tender  to  the  top  ot  the  tender  at 
the  rear. 

The  bridge  over  the  railroad  is  something 
like  30  inches  above  the  top  of  a  freight  car, 
and  at  the  usual  and  proper  distance  from 
the  bridge,  as  it  Is  approached  from  the  west, 
is  an  appliance  consisting  of  cords  attached 
to  a  beam  across  the  track.  Intended  to  warn 
employes  of  the  approach  to  a  bridge.  There 
is  no  evidence  of  any  negligent  act  upon  the 
part  of  defendant  in  error,  exc^t  his  knowl- 
edge of  the  condition  of  the  road,  as  ap- 
pears from  his  statement  in  his  application 
for  employment  and  such  information  as  he 
may  have  acquired  In  passing  over  the  road 
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vhlle  being  infltrncted  as  to  his  duties  as 
brakeman.  This  could  not  amount  to  more 
than  bare  knowledge  of  tbe  existence  of 
the  OTerhead  bridge. 

From  these  facts  we  are  of  opinion  that 
tbe  jury  were  Justified  In  concluding  that 
tbe  Injury  from  which  Bowsey  died  was 
caused  by  his  head  striking  the  overhead 
bridge.  There  is  no  other  rational  way  of 
accounting  for  the  Injury.  It  Is  not  a  case 
In  which  we  should  apply  the  doctrine  known 
as  that  of  res  ipsa  loquitur,  but  one  in  which, 
taking  into  consideration  all  of  the  circum- 
stances sorroundlng  the  occurrence,  we  find 
that  tbe  conclusion  reached  by  the  Jury  Is 
supported  by  the  evidence. 

As  was  said  In  Haffner  v.  C.  &  O.  By.  Co. 
and  in  N.  &  W.  By.  Co.  v.  Marpole,  already 
cited,  it  is  negligence  for  a  railroad  company 
to  operate  its  road  with  an  overhead  bridge 
too  low  for  its  employes  to  pass  when  stand- 
hig  on  the  cars  In  the  discharge  of  their  du- 
ties. Its  negligence,  as  we  liave  seen,  was 
the  proximate  cause  of  the  injury,  and  as 
knowledge  by  an  employ^  of  the  unsafe  char- 
acter or  condition  of  this  structure  no  longer 
bars  bis  recovery  for  an  injury  sustained  by 
reason  thereof,  and  as  there  is  no  evidence 
of  any  act  of  negligence  on  the  part  of  the 
employ^  which  can  be  considered  along  with 
his  knowledge  of  tbe  defect  in  order  to  Im- 
pute to  him  contributory  negligence,  the 
Jndgment  complained  of  must  be  affirmed. 

Affirmed. 


LOUISVILLE  &  N.  B.  CO.  v.  INTEBSTATE 
B.  CO. 


<Snpreme  Court  of  Appeals  of  Virginia. 
10.  1908.) 
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1.  CowaiTruTiowAi.  Law  —  Statctes  —  CON- 
STBtJcnoN  IN  Favob  of  Validity. 

Where  two  constructions  may  be  given  a 
statnte,  one  making  it  within  the  Legislature's 
powrr,  and  another  not,  it  will  be  presumed  that 
tbe  Legislature  intended  to  do  that  which  it  bad 
the  right  to  do. 

[Ei.  Note. — For  cages  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  {  46.] 

2.  Eminewt  Domain— Bailboads  —  Connec- 
tions—Bight  TO  Compensation— "Pbivatb 

PaOPEBTT." 

Code  1904,  §  1294d,  d.  87,  authorizes  one 
tailroad  comi>any  to  connect  with  another,  and 
provides  that  the  company  making  tbe  connec- 
tion miut  bear  all  expenses  of  operating  tbe  con- 
nection, etc.,  but  does  not  require  compensation 
to  tile  company  with  which  connection  is  made 
for  the  use  of  its  property.  Const.  1902,  {  58 
(Code  1904,  p.  ccxxii),  prohibits  a  law  whereby 
private  property  is  taken  or  damaged  for  public 
"MS  without  just  compensation.  Held,  that 
«inoe  a  railway  right  of  way  is  private  property 
even  to  tbe  public,  except  as  to  an  interest  and 
boiefit  in  its  uses,  the  land  of  a  company  with 
which  connection  is  sought  cannot  be  taken  upon 
which  to  construct  the  connecting  track  for  joint 
Me  against  its  consent  without  compensation; 
tbe  Code  provision  being  subordinate,  and  not 
repugnant,  to  the  constitutional  provision. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6577-6578;  vol.  8,  p. 
7<o4.J 
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8.  Same. 

Code  1887,  I  1097  (Code  1904,  i  1294b,  cl. 
4),  reserving  to  the  General  Assembly  the  right 
to  provide  for  connecting  any  work  of  internal 
improvement  with  any  other  such  work,  does 
not  deprive  a  railway  company,  with  which  an- 
other company  seeks  to  connect,  of  the  right  to 
compensation  If  its  property  is  taken  in  malcing 
the  connection. 

4.  Same— Bmihent  Domain— Compensation— 
Cuabacteb. 

No  person  or  corporation  can  be  compelled 
to  take,  as  compensation  for  property  taken, 
rights  or  interests,  however  valuable,  in  the  tak- 
er s  property  or  works,  and  no  benefit,  however 
great,  resulting  to  the  owner  from  the  taking, 
can  diminish  the  amount  of  compensation  in 
money  to  which  he  is  entitled;  and  hence  a 
railway  company,  being  entitled  to  compensa- 
tion for  property  taken  by  another  company  in 
connection  with  it,  is  entitled  to  payment  in 
money. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  1,438.] 
6.  Samb— "Taking." 

To  take  from  a  railroad  company  the  ex- 
clusive right  to  the  use  of  its  property,  or  any 
part  thereof,  and  limit  its  use  therein  to  a  par^ 
ticular  purpose,  and  give  another  railroad  com- 
pany an  equal  or  joint  right  in  the  use  of  it  fof 
that  purpose,  is  a  "taking"  within  the  meaning 
of  Const.  1902,  fS  58,  159  (Code  1904.  pp.  ccxiii. 
cclviii) 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6852-6860,  7813.] 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  by  the  Louisville  &  Nashville  Ballroad 
Company  against  the  Interstate  Bailroad 
Company.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.  Beversed,  demurrer 
overruled,  and  cause  remanded. 

See  107  Va.  226,  67  S.  B.  654. 

C  T.  Duncan  and  H.  L.  Stone,  for  appel- 
lant   Bullitt  &  KeUy,  for  appellee. 

BUCHANAN,  J.  The  Interstate  Bailroad 
Company,  the  appellee.  In  extending  Its  line 
of  road,  desired  to  cross  the  track  of  the 
Louisville  &  Nashville  Bailroad  Company, 
the  appellant,  and  make  connection  with  it 
at  Appalachla.  The  two  companies  being 
unable  to  agree  upon  the  place  and  method 
of  crossing  or  of  making  the  connection,  the 
controversy  was  taken  before  the  State  Cor- 
poration Commission  for  settlement,  under 
the  provisions  of  clause  3,  {  1294b,  and 
clause  87,  §  1294d,  Code  Va.  1904.  That 
commission  entered  an  order  authorizing  the 
appellee  to  make  both  the  crossing  and  the 
connection  .and  the  places  and  manner  in 
which  they  should  be  made. 

The  connecting  track,  as  provided  for  by 
the  order  of  the  commission,  wUl  have  to  be 
constructed  through  the  yard  of  the  appel- 
lant, and  will,  as  is  alleged  In  Its  bill,  take 
a  strip  of  Its  land  32]  feet  in  length,  35  feet 
wide  at  one  end  and  45  feet  wide  at  the 
other.  For  the  land  thus  authorized  to  be 
taken  or  used  for  the  connecting  track  and 
for  damages  to  the  residue  of  its  property 
the  appellant  claimed  that  it  was  entitled  to 
compensation.  This  claim  was  denied  by 
the  appellee,  and  it  was  preparing  to  enter 
upon  the  lands  of  the  appellant  to  construct 


Digitized  by 


Google 


87« 


62  SOUTHBASXBRN  RBPOBTBa 


(Vi. 


the  connecttng  track  when  the  appellant  fil- 
ed its  bill  to  enjcrin  Its  conatruction  until 
compensation  had  been  made.  Upon.demnr- 
rer  to  the  bill,  the  tnjnnctlon  was  refused  and 
the  bill  dismissed,  upon  the  ground  that  the 
connection  proposed,  being  for  the  Joint  use 
of  both  roads,  was  not  a  taking  of  private 
property  for  public  use,  and  the  appellant 
was  therefore  not  entitled  to  compensation 
for  the  use  of  Its  land  for  that  purpose. 
From  that  decree  this  appeal  was  granted. 

Clause  87,  S  l^d,  Code  Va.  1904,  pro- 
vides that  where  one  railroad  company  wishes 
to  connect  with  another,  and  they  are  unable 
to  agree  upon  the  point  of  connection,  the 
State  Corporation  Commission  may  decide 
the  question  in  dispute,  and  enter  the  proper 
order.  It  further  provides  that  "such  con- 
nection, if  made,  and  all  costs  and  expenses 
of  the  operation  and  malntainance  of  such 
connection,  including  signals  and  other  things 
deemed  necessary  by  the  company  with 
which  said  connection  is  made,  for  the  prop- 
er operation  and  protection  thereof,  shall 
be  borne  and  paid  by  the  company  making 
such  connection";  but  it  contains  no  provi- 
sion in  terms  as  to  the  payment  of  com- 
pensation to  the  company  with  which  the 
connection  is  made  for  land  taken  or  dam- 
aged, if  any,  in  making  the  connection.  The 
absence  of  such  a  provision  in  the  statute,  it 
is  argued,  shows  that  the  Legislature  did 
not  Intend  that  such  company  should  have 
compensation,  especially  in  the  light  of  the 
requirement  of  clause  8,  {  1294b,  Code  Va. 
1904,  that,  when  one  railroad  company  cross- 
es the  line  of  another,  it  shall  make  com- 
pensatlon  for  the  damages  done,  if  any,  to 
that  other  by  the  crossing,  to  be  ascertained 
according  to  the  laws  regulating  the  right 
of  eminent  domain. 

If  these  were  the  only  provisions  of  law 
upon  the  subject,  that  contention  would  clear- 
ly be  correct  But  If,  as  insisted  by  the  ap- 
pellant, such  a  construction  would  be  In  con- 
flict with  the  Constitution,  it  ought  not  to 
be  given,  if  the  clause  will  bear  any  other 
reasonable  construction  not  in  conflict  with 
the  Constitution;  for,  where  two  construc- 
tions may  be  given  a  statute,  one  whici)  is 
clearly  within  the  legislative  power,  and 
the  other  not,  the  Legidature  will  be  held 
to  have  Intended  to  do  that  which  it  had 
the  right  to  do,  and  not  that  which  was  be- 
yond its  powers.  Martin  ▼.  South  Salem 
Lend  Co.,  94  Va.  28,  36,  87,  26  S.  B.  691. 
See,  also,  Sutherland  on  Stat  Const  {{  287- 
291;  15  Oyc.  041,  642,  and  cases  cited  in 
notes  62  and  68. 

Section  159  of  the  Constltatlon  of  1002 
(Code  1004,  p.  cclviii)  declares  that  the  "ex- 
ercise of  the  right  of  eminent  domain  shall 
never  be  abridged  nor  so  construed  as  to 
prevent  the  General  Assembly  from  taking 
the  property  and  franchises  of  corporations 
and  subjecting  them  to  public  use  the  same 
as  the  property  of  Individuals.    •    •    • »» 

Section  68  of  the  same  instrument  pro- 
ikibits  the  enactment  of  "any  law  whereby 


private  property  shall  be  takoi  or  damaged 
for  public  uses  without  Just  compensation." 

The  order  of  the  State  Corporation  Com- 
mission provides  that  the  connecting  track 
which  It  authorizes  the  appellee  to  construct 
shall  be  for  the  Joint  nse  of  both  roads.  The 
effect  of  this  Is  to  give  the  appellee  the  same 
right  In  the  use  of  the  strip  of  land  upon 
which  the  connecting  track  is  constructed  as 
the  appellant  itself  has  during  the  period 
of  sudh  Joint  nser. 

It  Is  clear  that  to  take  from  a  railroad 
company  the  exclusive  right  to  the  nse  of 
Its  property,  or  any  part  thereof,  and  limit 
Its  use  therein  to  a  particular  purpose  and 
give  another  railroad  company  an  equal  or 
Joint  right  in  the  use  of  It  for  that  purpose, 
is  a  taking  within  the  meaning  of  the  Con- 
stitution. 

Lewis  in  his  work  on  Bminent  Domain, 
I  267d,  in  discussing  the  Joint  use  of  tracks, 
says  that  questions  as  to  such  use  "have  aris- 
en mainly  with  reference  to  street  railways. 
A  power  to  provide  for  such  Joint  nse  is 
undoubtedly  essential  to  the  pabllc  good. 
It  has  been  intimated  that  It  may  be  done 
under  the  police  power.  But  property  cannot 
be  taken  from  the  owner  and  devoted  to  a 
public  use  under  the  police  power.  Some 
cases  seem  to  refer  the  powers  to  provide  for 
the  Joint  use  of  tracks  to  the  reserved  power 
to  repeal,  alter,  or  amend  charters  of  railroad 
companies.  But  power  to  alter,  amend,  or 
rei>eal  a  charter  does  not  confer  authority 
to  deprive  a  coriioratlon  of  its  property  or 
destroy  vested  rights.  It  is  clear  that  the 
tracks  and  franchises  of  a  street  railroad 
company,  as  well  as  of  any  other  railroad 
company,  are  property  within  the  meaning  of 
the  Constitution.  It  follows  that  one  com- 
pany cannot  be  authorized  to  take  the  Joint 
use  of  another's  tracks,  except  by  the  ex- 
ercise of  the  power  of  eminent  domain.  All 
the  cases  practically  concede  this  by  holding 
that  compensation  must  be  made." 

A  railroad  company's  right  of  way,  as  was 
by  the  Supreme  Court  of  the  United  States 
in  Western  Union  Tel.  Co.  v.  Fenn.  Railroad 
Co.,  195  U.  S.  640,  670,  26  Sup.  Ct  133,  49 
L.  Ed.  812,  "is  private  property  even  to  the 
public  in  all  else  but  an  interest  and  benefit 
In  Its  uses.  It  cannot  be  Invaded  without  the 
guilt  of  trespass.  It  cannot  be  appropriated, 
in  whole  or  In  part,  exc^t  upon  the  pay- 
ment of  compensation.  In  other  words,  it  is 
entitled  to  the  protectton  of  the  Constitution, 
and  In  the  precise  manner  in  which  that  pro- 
tection is  given.  It  can  only  be  taken  by 
the  exercise  of  the  powers  of  eminent  do- 
main.   •    •    •" 

Section  1097  of  the  Code  of  1887  (clause  4, 
I  1294b,  Code  Va.  1904)  enacted  prior  to  the 
incorporation  of  the  appellant,  reserving  the 
right  to  the  General  Assembly  to  provide  for 
connecting  any  work  of  internal  improve- 
ment with  any  other  such  work  at  sadi  point 
as  it  may  see  proper,  does  not,  as  is  argned, 
deprive  appellant  of  the  right  to  compoisa- 
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tlon  If  ttB  property  Is  taken  In  making  the 
connection. 

"It  is  frequently  prOTlded,"  says  Lewis 
on  Em.  Dom.  {  268b,  "In  GonatitiJtloiiB  and 
statntea  that  rallroada  shall  hare  the  right 
to  Intersect  or  connect  with,  to  join  or  unite 
with,  any  other  railroad.  These  proTlsions 
do  not  confer  any  right  upon  one  railroad  to 
use  the  tracks  of  another  longltndinally,  or  to 
acquire  the  right  of  Joint  use." 

If  the  right  to  form  a  connection  does  not 
confer  upon  the  road  seeking  it  any  right  to 
the  use  of  the  tradts  of  the  road  with  which 
it  connects,  a  fortiori,  it  would  not  confer  the 
right  to  construct  a  connecting  track  upon 
the  lands  of  the  other  for  their  Joint  use, 
without  compensation.  See  B.  ft  D.  R.  Co. 
T.  D.  ft  N.,  etc.,  B.  Co.,  104  N.  O.  668,  10 
S.  B.  660;  East  St  L.,  etc..  By.  Co.  ▼.  Bell- 
TUle,  etc..  By.  Co.,  169  IlL  644,  42  N.  B.  974. 

We  are  of  opinion,  therefore,  that  under 
the  ConBtitution  the  lands  of  ttie  appellant 
cannot  be  taken  upon  which  to  construct 
the  connecting  track  for  Joint  use  against 
its  consent  without  compensation.  And  we 
are  further  of  opinion  that  while  clause  87, 
I  12d4d,  Code  Ya.  1904,  does  not  provide  for 
the  payment  of  compensation,  there  is  noth- 
ing tn  It  which  is  repugnant  to  the  Consti- 
tution, which  requires  compensation  to  he 
made  when  private  property  is  taken  for  pub- 
lic uses,  and  that  the  statute  should  be  con- 
strued In  subordination  to  that  constitutional 
requirement.  See  15  Cyc.  641,  642,  and  cas- 
es cited  in  notes  62  and  63. 

Being  entitled  to  compensation  for  its 
lands  taken  or  used  in  constructing  the  con- 
necting track,  the  appellant  was  entitled  to 
payment  thereof  in  the  manner  prescribed 
by  law ;  that  \a,  in  money.  We  know  of  no 
authority  or  power  by  which  a  person,  wheth- 
er indlTldoal  or  corporation,  can  be  deprived 
of  his  property  for  a  public  use  and  be  com- 
pelled to  take  as  compensation  therefor 
rights  or  Interests,  however  valuable  they 
may  be,  in  the  property  or  works  of  the  per- 
son who  caused  his  property  to  be  so  taken. 
No  benefit,  however  great,  which  may  result 
to  the  landowner  from  the  taking,  can  dimin- 
ish Hie  amount  of  compensation  in  money  to 
which  he  Is  entitled  for  the  land  taken.  Mit- 
chell V.  Thornton,  21  Orat.  164,  178,  179. 

The  decree  appealed  from  must  be  revers- 
ed and  set  aside,  the  demurrer  to  the  bill 
overruled,  and  the  cause  ^manded  to  the 
circuit  court  for  further  proceedings  to  be 
bad  not  In  conflict  with  the  views  expressed 
to  this  opinion. 

Reversed. 


HARYET  et  al.  v.  HOFFMAN  et  al. 

(Sopreme  Conrt  of  Appeals  of  Virginia.    Sept 
15,  1908.) 

1.  EjECnCKRT  —  JUDOMENT    lOB     PLAIHTirB^ 

Recovxbt  o»  Possbssiow. 

Code  1904,  S  662L  as  amended  by  Act  Dec. 
12,  1903  (AcU  1902-i  p  693,  c.  452),  provides 


that  one  may  ine  to  recover  poueralon  of  land, 
etc.,  though  it  be  delinquent  for  taxes,  aold  to 
the  commonwealth,  and  not  ledeemed,  eta,  ex- 
cept that  DO  ezecQtion,  etc.,  shall  issue  upon 
any  judgment  in  such  rait  until  the  guccessful 
party  shall  have  paid  all  delinquent  taxes,  etc. 
Held,  the  provision  Is  designed  to  give  the  form- 
er owner  or  claimants  under  him  the  same  right 
to  sue  to  recover  the  land,  etc.,  as  if  the  land 
had  not  been  sold  to  the  commonwealth  and 
to  protect  the  state,  etc.,  by  not  permitting  plain- 
tiffs in  such  actions  to  obtain  toe  benefit  of  any 
judgment  without  paying  delinquent  taxes,  but 
that  it  was  not  intended  to  apply  to  a  plamtiff 
who  was  not  the  person  in  whose  name  land  had 
been  returned  delinquent  and  sold  or  who  did 
not  claim  under  him,  and  hence  successful  plain- 
tiffs in  ejectment,  who  did  not  claim  under  the 
party  In  whose  name  the  land  was  returned  de- 
linquent and  aold  to  the  conunonwealth,  were 
entitled  to  writs  of  possession  and  fieri  facias, 
regardless  of  the  statute. 

2.   STATXTTES— RlTLB  OT  COITSTBUCTION. 

Where  a  statute  is  fairly  open  to  two  con- 
stmctions,  it  shoald  be  given  that  constmcti<Hi 
which  will  prevent  at»urdlty,  hardship,  or  in- 
justice, and  should  be  bo  construed  as  to  bring 
It,  if  possible,  within  the  authority  of  the  Legis- 
lature. 
8.  Tazatiok— Pebsors  Liable. 

An  act  requiring  one  claiming  land  returned 
delinquent  and  sold  to  the  state  for  taxes  in 
another's  name  to  pay  the  taxes  before  being  en- 
titled to  sue  to  recover  possession  of,  or  pro- 
tect the  land  from  injury  by  suit,  would  be  be- 
yond the  Legislature's  jwwer. 

Error  to  Circuit  Court,  Botetourt  County. 

Ejectment  by  Flora  Hoffman  and  others 
against  Mary  E.  Harvey  and  others.  From 
a  Judgment  refusing  to  quash  writs  of  pos- 
session and  fieri  facias,  defendants  bring  er- 
ror.   Affirmed. 

C.  M.  Lunsford  and  Wm.  R.  Allen,  for 
plaintiffs  in  error.  Benj.  Haden,  for  de- 
fmdants  in  error. 

BUCHANAN,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  for  Bo- 
tetourt county  overruling  a  motion  to  quash 
writs  of  possession  and  fieri  facias  issued 
upon  a  Judgment  rendered  In  an  action  of 
ejectment,  in  which  the  defendants  in  the 
motion  to  quash  were  plalntifb  and  the 
plaintiffs  were  defendants. 

The  ground  upon  which  the  motion  to 
quash  was  based  was  that  the  land  recovw- 
ed  in  the  action  of  ejectment  had  at  the  time 
of  the  Institution  of  that  action  been  re- 
turned delinquent  for  the  nonpayment  of  tax- 
es and  levies  due  tliereon,  sold  therefor,  and 
purchased  In  the  name  of  the  Auditor  of 
Public  Accounts  for  the  benefit  of  the  com- 
monwealth and  the  county  of  Botetourt,  and 
had  since  the  institution  of  that  action  been 
repeatedly  returned  delinquent  for  taxes  and 
levies,  and  again  sold  and  purchased  in  the 
name  of  the  said  auditor  for  the  benefit  of 
the  commonwealth  and  the  said  county ;  and 
as  the  said  taxes  and  levies  had  never  been 
paid  or  the  land  redeemed,  no  execution  or 
other  process  could  issue  on  said  Judgment 
under  the  provisions  of  section  662  of  the 
Code  as  amended  by  act  approved  December 
12,  1903.  Acts  1902-3-4,  p.  693,  C.  462 ;  Code 
Va.  1904^  I  662. 
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Where  land  had  been  purchased  In  the 
name  of  the  Auditor  of  Public  Accounts,  un- 
der the  authority  of  section  662  of  the  Code 
of  18S7  (Code  1904,  p.  324),  It  was  decided 
by  this  court  that  the  only  right  which  the 
"former  owner" — that  is  the  owner  In  whose 
name  the  land  had  been  returned  delinquent 
— (Dooley  v.  Christian,  96  Va.  534,  32  S.  E. 
54)  and  those  claiming  under  him  had  In  the 
land  was  the  right  of  redemption  (Parsons 
y.  Newman,  99  Ya.  298,  38  S.  E.  186;  Glenn 
T.  Brown,  99  Va.  322,  38  S.  B.  189;  Baker 
V.  Bnckner,  99  Va.  868,  38  S.  B.  280). 

Section  662,  as  amended,  among  other 
things  contains  this  proTlsion:  "Provided, 
however,  that  any  person  claiming  to  be  en- 
titled to  such  real  estate,  if  the  same  had  not 
been  delinquent  for  taxes,  or  sold  therefor, 
may  bring  any  action  or  actions,  or  suit  or 
•suits,  either  at  law  or  In  equity,  to  recover 
the  possession  thereof,  try  the  title  thereto, 
or  to  recover  damages  for  any  injury  to 
the  same,  or  to  prevent  injury  to  the  same, 
although  such  real  estate  may  have  hereto- 
fore been,  or  may  hereafter  be,  delinquent 
for  taxes,  or  purchased  by  the  treasurer  in 
the  name  of  the  Auditor  of  Public  Accounts, 
for  the  nonpayment  of  taxes,  and  not  re- 
deemed, and  the  Judgment  or  decree  In  any 
such  action  or  suit  shall  only  affect  the  rights 
and  title  of  the  parties  thereto,  and  shall  in 
no  wise  affect  the  rights  of  the  common- 
wealth or  of  any  city  or  county  therein  or 
thereto;  provided,  however,  that  no  execu- 
tion, or  other  process  or  order,  shall  issue 
upon  any  judgment  or  decree  rendered  in 
any  such  action  or  suit,  until  the  party  in 
whose  favor  such  judgment  or  decree  is  ren- 
dered shall  have  paid  all  delinquent  and 
other  taxes  and  levies,  with  the  Interest  and 
other  charges  due  ui)on  said  real  estate,  to 
the  state,  and  to  the  city,  town,  or  county, 
or  district,  wherein  the  same  is  located." 

The  object  of  that  amendment  was  to 
clothe  the  former  owner  and  those  claiming 
under  him  with  the  same  right  to  bring 
actions  at  law  or  suits  In  equity  to  recover 
the  possession  of  the  land,  try  the  title  there- 
to, or  to  recover  damages  for  its  injury,  or 
to  prevent  Injury  to  the  same,  as  such  per- 
sons would  have  had  If  the  land  had  not 
been  sold  and  purchased  by  the  state  for 
the  nonpayment  of  the  taxes  and  levies 
thereon,  and  to  that  extent  to  change  the 
law  as  declared  In  the  case  of  Parsons  v. 
Newman  and  the  other  cases  cited  above, 
but  at  the  same  time  to  protect  the  common- 
wealth and  the  subordinate  divisions  thereof 
by  not  permitting  the  plaintiffs  in  such  ac- 
tions or  suits  to  obtain  the  benefit  of  any 
Judgment  or  decree  which  might  be  rendered 
therein  in  their  favor  imtil  they  had  com- 
piled with  the  terms  of  the  statute  by  mak- 
ing the  payments  it  required. 

It  could  not  have  been  Intended  by  the 
General  Assembly  that  the  provisions  of  the 
statute,  as  amended,  should  apply  to  a  plain- 
tiff in  an  action  at  law  or  a  suit  In  equity. 


who  was  not  the  person  In  whose  name  the 
land  bad  been  returned  delinquent  and  sold, 
or  who  did  not  claim  under  him.  The  lan- 
guage of  the  act  does  not  authorize,  much 
less  require,  such  a  construction,  for  it  ap- 
plies in  terms  to  "persons  claiming  to  be  en- 
titled to  such  real  estate,  if  the  same  had  not 
been  delinquent  for  taxes,  or  sold  therefor." 
Persons  other  than  he  in  whose  name  it  was 
returned  delinquent  and  sold,  and  those 
claiming  under  him,  were  nnder  no  obligation 
to  pay  the  taxes  and  levies  for  the  nonpay- 
ment of  which  it  was  sold,  and  had  no  right 
to  redeem  it  Code  Va.  1904,  {  664;  Dooley 
V.  Christian,  96  Va.  636,  537,  32  S.  E.  54. 
Such  persons  could  receive  no  benefit  from 
the  provisions  under  consideration,  and  ought 
not,  in  asserting  their  right  to  or  Interest  in 
the  land,  to  be  construed  to  be  within  its 
provisions,  even  if  the  language  would  jus- 
tify such  a  construction,  unless  no  other  rea- 
sonable construction  could  be  placed  upon  It ; 
for,  where  a  statute  is  fairly  open  to  two 
constructions,  it  should  be  given  that  con- 
struction which  will  prevent  absurdity,  hard- 
ship, or  injustice,  and  should  be  so  construed 
as  to  bring  It,  if  possible,  within  the  authori- 
ty of  the  Legislature.  Sutherland  on  Stat. 
Constr.  i  324;  Im.  Soc.  v.  Commonwealth, 
103  Va.  46,  48  S.  E.  500,  and  authorities  cit- 
ed;  L.  &  N.  B.  Ca  V.  Interstate  B.  Co.,  107 
Va.  225,  57  S.  E.  654,  62  S.  E.  369. 

To  hold  that  the  Legislature  Intended  that 
that  section  should  apply  to  persons  other 
than  the  claimant  of  the  land  in  whose  name 
It  had  been  returned  delinquent  and  sold, 
and  those  claiming  under  him,  would  -  not 
only  result  In  great  hardship  and  injustice, 
but  would  give  it  an  effect  not  within  the 
power  of  the  Legislature. 

It  is  well  known  that  under  the  loose  sys- 
tem prevailing  In  this  state  for  a  long  time, 
by  which  public  lands  were  disposed  of, 
two  grants  were  frequently  issued,  sometimes 
more,  for  the  same  land.  If  the  junior  gran- 
tee or  those  claiming  under  him  had  permit- 
ted the  land  to  be  returned  delinquent  for  the 
nonpayment  of  the  taxes  thereon,  sold  there- 
for and  purchased  in  the  name  of  the  auditor 
for  the  benefit  of  the  state,  neither  the  senior 
grantee  nor  those  claiming  under  him,  under 
the  construction  contended  for  by  the  plain- 
tiffs In  error,  could  recover  possession  of  the 
land  by  action  from  the  Junior  grantee  or 
those  claiming  under  him,  unless  they  first 
paid  all  the  taxes  and  levies  assessed  against 
it,  and  for  which  it  had  t>een  returned  de- 
linquent and  sold,  although  the  senior  gran- 
tee or  those  claiming  under  htm  may  have 
had  the  land  properly  assessed  for  taxation 
and  regularly  paid  the  taxes  and  levies  there- 
on. Neither  could  the  claimants  of  land, 
who  had  a  perfect  title  to  It,  recover  posses- 
sion of  it  from  a  squatter  or  other  trespasser, 
or  recover  damages  for  injuries  done  It,  or 
protect  It  from  injury,  by  action  or  suit,  if 
another  asserting  title  to  it  had  caused  the 
land  to  be  assessed  In  his  name  for  taxation 
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and  afterwards  permitted  It  to  be  returned 
dellnqnent  and  aold  tor  the  nonpayment  of 
the  taxes  and  levies  tbereon,  until  the  former 
claimant  had  paid  such  taxes  and  levies. 

To  Impose  such  a  burden  upon  a  litigant 
u  a  condition  precedent  to  his  right  to  re- 
cover possession  of  or  protect  his  land  from 
injury  by  action  or  suit  would  not  only  be 
absurd  and  unjust,  but  beyond  the  power  of 
the  Legislature.  See  Gooley  on  Taxation 
(3d  Ed.)  pp.  105&-10e3. 

We  are  of  opinion  that  section  662  of  the 
Code,  as  amended,  applies  to  and  embraces 
only  the  person  in  whose  name  the  land  so 
sold  and  purchased  by  the  commonwealth  was 
assessed,  returned  delinquent  and  sold,  and 
those  wbo  claim  under  him.  As  the  plain- 
tiffs in  the  action  of  ejectment  in  which  the 
Judgment  was  rendered  ui>on  which  the  writs 
sought  to  be  qnashed  were  Issued  do  not 
claim  under  the  party  in  whose  name  the 
land  was  returned  delinquent,  sold,  and  pur- 
chased by  the  commonwealth,  they  were  enti- 
tled to  their  writs  of  possession  and  fieri 
facias,  and  the  circuit  court  did  not  err  in 
overruling  the  motion  to  quash  and  dismiss- 
ing the  same. 

The  Judgment  complained  of  must  be  af- 
firmed. 

Affirmed. 


OTKJNNBLL  v.  COMMONWB3ALTH. 

(Sapreme  Court  of  Appeals  of  Virginia.    Sept 
16,  1008.) 

1.  CanaNAi.  La.w  —  Pbesuustion  or  Ihno- 

CERCK. 

One  charged  with  crime  is  presumed  to  be 
innoceot  until  his  guilt  is  established  by  the  evi- 
dence beyond  every  reasonable  doubt. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  14,  Criminal  Law,  |  731.] 

2.  IWTOXICATIHO     LiQUOBS  —  SALES     TO    PKB- 
SONS  "IRTOXICATEO." 

The  word  "intoxicated"  in  an  indictment 
charging  a  violation  of  Acts  1908,  p.  284,  c.  189, 
i  19.  providing  that  no  person  shall  knowingly 
sell  intoxicating  liquor  to  any  intoxicated  per- 
son, means  a  materially  changed  condition  pro- 
duced by  the  immoderate  or  excessive  use  of  in- 
toxicants, as  contraf.ted  with  normal  condition 
and  condact. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liqnors,  |  177. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3734-3736.] 

3.  Saice— IixKOAi,  Sales— Pebsons  Liable— 
"Khowinoly  Sell." 

Under  Acts  1908.  p.  284,  c.  189,  {  19,  pro- 
viding that  "no  person  •  •  •  shall  know- 
ioRly  sell  [ardent  spirits]  to  any  intoxicated  per- 
son." and  section  27,  p.  286  declaring  that  any 
person  violating  any  of  the  provisions  of  the  act 
shall  be  guilty  of  a  misdemeanor,  a  licensed  bar- 
xeeper  is  criminaliy  liable  for  a  sale  of  liquor  to 
an  intoxicated  person  made  in  the  conduct  of 
the  business  by  the  keeper's  son  employed  In 
toe  barroom  and  intrusted  with  the  conduct  of 
toe  same  in  the  absence  of  the  barkeeper,  though 
tile  barkeeper  was  at  the  time  of  the  sale  alisent 
from  the  place  of  businss;  the  term  "knowingly 
•ell"  being  referable  to  the  condition  of  the  per> 


son  to  whom  the  liquor  Is  sold,  and  not  to  the 
sale. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  |  192.] 

4.  Same. 

The  rule  that  a  principal  is  bound  for  tb« 
acts  of  his  agent  done  not  only  without  bis  au- 
thority, but  In  violation  of  his  Instructions,  in 
the  sale  of  ardent  spirits,  is  based  on  the  postu- 
late that  a  man  engaging  in  this  business  as  a 
licensee  of  the  state  engages  in  it  at  his  peril, 
and  must  see  to  it  that  the  requirements  of  the 
law  are  complied  with ;  and  is  an  exception  to 
the  general  rule  that  the  doctrine  of  respondeat 
superior  does  not  apply  to  criminal  cases. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  ||  189-192.] 

5.  Same— Intention  —  Elxhekt  ot  OmNSK. 

Intention  Is  not  necessary  to  the  ofEense  of 
an  illegal  sale  of  intoxicating  liquors,  and  such 
a  sale,  whether  made  by  the  principal,  or  by  his 
clerk,  is  all  that  is  necessary  to  be  proved  to 
make  out  the  offense,  provided  that  the  sale 
made  by  the  clerk  is  made  in  tlie  conduct  of  the 
business  with  which  he  is  charged  by  the  prin- 
cipal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  29.  Intoxicating  Liquors,  U  189-192.] 

Error  to  Circuit  Court,  Rockingham  Coun- 
ty. 

Daniel  O'Donnell  was  convicted  of  selling 
liquor  to  an  Intoxicated  person,  and  he  brings 
error.    Affirmed. 

The  following  are  tbe  Instructions  of  the 
court: 

"(1)  The  Jury  are  Instructed  that  the  de- 
fendant is  presumed  to  be  Innocent  until  and 
unless  his  guilt  is  established  by  the  evi- 
dence beyond  every  reasonable  doubt 

"(2)  The  court  instructs  the  Jury  that  the 
word  'intoxicated,'  as  used  in  the  indictment, 
means  a  materially  changed  condition  pro- 
duced by  the  Immoderate  or  excessive  use  of 
intoxicants,  as  contrasted  with  normal  con- 
dition and  conduct 

"(3)  The  Jury  are  instructed  that  even 
though  they  may  believe  from  the  evidence 
that  the  defendant,  O'Donnell,  did  on  the 
26th  day  of  May,  1908,  sell  intoxicating  liq- 
uor to  J.  N.  Sherrard,  and  that  the  said 
Sherrard  was  at  tbe  time  of  such  sale  in  an 
intoxicated  condition,  that  yet  they  must  find 
the  defendant  not  guilty,  unless  they  fur- 
ther believe  from  the  evidence  that  at  the 
time  of  such  sale  the  defendant,  or  his 
salesman  who  sold  tbe  liquor,  knew  that  said 
Sherrard  was  intoxicated. 

"(4)  The  court  Instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  J.  L. 
Sherrard  purchased  half  a  pint  of  whisky 
at  the  barroom  of  Daniel  O'Donnell  on  the 
26th  day  of  May,  1908,  whether  said  pur- 
chase was  made  from  said  O'Donnell  or 
some  i)erson  employed  by  him  in  his  said  bar- 
room, and  that  at  the  time  of  the  said  sale 
the  said  Sherrard  was  intoxicated  and  that 
said  intoxication  of  said  Sherrard  at  that 
time  was  perfectly  apparent  so  that  the 
seller  must  have  observed  the  fact  that  he 
was  Intoxicated,  they  shall  find  the  accused 
guilty,  and  shall  ascertain  his  punishment 
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whlcb  shall  be  a  fine  of  not  less  tlian  |50 
nor  more  than  |100." 

D.  O.  Dechert,  for  plaintiff  In  error.  Wm. 
A.  Anderson,  Attj.  Gen^  for  the  Conuuon- 
wealth. 

CABDWBLL,  J.  Section  19  of  the  act 
of  Assembly  approved  March  12,  1908  (Acts 
1908,  p.  284,  c.  189),  commonly  known  as  the 
"Byrd  Llqaor  Law,"  provides,  Inter  alia,  that 
"no  person  •  •  •  shall  knowingly  sell 
(ardent  spirits)  to  any  intoxicated  person.'' 
And  In  section  27  of  the  act  It  Is  provided 
that  "any  person  violating  any  of  the  pro- 
visions of  *  *  *  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  *  •  *  and  shall 
be  fined  not  less  than  fifty  dollars  nor  more 
than  one  hundred  dollars  •  •  •  and  shall 
be  required  to  give  bond  for  twelve  months 
with  approved  security  in  the  penalty  of  five 
hundred  dollars,  and  conditioned  that  he  will 
not  violate  the  provisions  of  this  act." 

Plaintiff  in  error,  Daniel  O'Donnell,  hav- 
ing a  license  to  sell  liquor  by  retail  at  bis 
barroom  In  the  town  of  Harrisonburg,  in  the 
county  of  Rockingham,  was  indicted  In  the 
circuit  court  of  that  county  for  a  violation  of 
the  above  statute,  in  that  be  did  on  the  26th 
day  of  May,  1908,  sell  to  one  J.  L.  Sherrard 
one-half  pint  of  whisky,  knowing  the  said 
Sherrard  to  be  intoxicated.  The  case  was 
tried  on  the  plea  of  not  guilty,  the  defend- 
ant found  guilty;  and  his  punishment  as- 
certained by  the  Jury  to  be  a  fine  of  fSO, 
and  the  court  gave  judgment  against  him 
for  the  said  fine  and  costs  of  the  prosecution, 
and  further  required  the  defendant  to  ex- 
ecute bond  with  security  in  the  penalty  of 
$500,  conditioned  for  his  observance  of  the 
provisions  of  the  act  above  mentioned. 

We  are  asked  to  review  and  reverse  this 
Judgment  on  the  groimd  that  the  verdict  of 
the  Jury  was  contrary  to  the  law  and  the 
evidence,  and  because  the  trial  conrt  erred 
in  giving  and  refusing  instructions. 

That  the  sale  of  liquor  was  made  as  charg- 
ed in  the  Indictment  is  proved  by  the  evi- 
dence beyond  all  question.  In  fact,  the  de- 
fendant, when  testifying  In  his  own  behalf, 
practically  admitted  that  fact;  and  we  pass 
over  the  question  whether  or  not  Sherrard  at 
the  time  of  the  sale  to  him  was  intoxicated, 
and  the  fact  apparent  to  any  one  having  oc- 
casion to  observe  his  condition,  with  the  re- 
mark only  that  the  evidence  not  only  tended 
to  prove  that  such  was  his  condition,  but 
proved  it  beyond  ail  reasonable  doubt.  The 
sole  question,  therefore,  for  our  considera- 
tion is  whether  or  not  the  Jury  were  misdi- 
rected or  misled  by  the  instructions  of  the 
court 

Four  instructions  were  given  on  behalf  of 
the  commonwealth,  which  will  be  set  out 
with  the  official  report  of  this  opinion.  Prac- 
tically the  only  objection  made  to  these  in- 
structions is  that  the  court  told  the  Jury  that 
If  they  believed  from  the  evidence  that  J.  ti. 
Sherrard  purchased  half  a  pint  of  whisky  at 


the  bar  of  Daniel  O'Donnell  on  the  26th  day 
of  May,  1908,  whether  said  purchase  was 
made  from  said  O'Donnell  or  some  person 
employed  by  him  In  his  said  barroom,  and 
at  the  time  of  said  sale  the  said  Sherrard 
was  intoxicated,  and  that  said  intoxication 
of  said  Sherrard  at  the  time  was  perfectly 
apparent  so  that  the  seller  must  have  observ- 
ed the  fact  that  he  was  intoxicated,  they 
shall  find  the  accused  guilty,  etc.  The  in- 
BtmctionB  asked  for  by  the  defendant,  which 
the  court  refused,  sought  to  have  the  Jury 
told  that  the  statute  in  a  case  of  sale  of  ar- 
dent tfplrits  such  as  is  charged  In  the  In- 
dictment contemplates  actual  knowledge  on 
the  part  of  the  accused  of  the  purchaser's 
condition.  In  other  words.  It  was  the  pur- 
pose of  the  defendant  to  have  the  Jury  in- 
structed that  if  they  believed  from  the  evi- 
dence that  the  sale  of  liquor  was  made  to 
Sherrard,  not  by  the  defendant  in  person,  bnt 
by  his  agent  in  the  absence  of  the  defendant, 
and  without  his  knowledge,  they  could  not 
find  a  verdict  of  guilty  against  him. 

The  sale  In  question  was  made,  as  the  evi- 
dence  shows,  by  the  son  of  the  defendant, 
who  was  employed  by  the  latter  in  his  bar- 
room and  intrusted  with  the  conduct  of  the 
same  in  the  absence  of  the  defendant;  and 
the  evidence  also  shows  that  the  defendant 
at  the  time  of  the  sale  to  Sherrard  was,  in 
fact,  absent  from  his  place  of  business. 

Much  stress  Is  laid  by  counsel  for  the  de- 
fendant in  the  argument  of  the  case  here  up- 
on the  fact  that  the  language  of  the  statute 
is  that  no  person  shall  knowingly  sell  to  an 
intoxicated  person,  and  he  argues  that.  If  the 
defendant  did  not  know  himself  that  Sher- 
rard was  intoxicated  when  the  sale  of  the 
whisky  was  made  by  his  clerk,  there  could  be 
no  conviction  in  this  case. 

Clearly,  as  it  appears  to  us,  the  tram 
"knowingly  sell"  is  referable  to  the  condition 
of  the  person  to  whom  the  llqnor  is  sold,  and 
not  to  the  sale;  for  manifestly,  if  that  Inter- 
pretation of  the  language  were  adopted,  the 
whole  purpose  of  the  statute  would  be  defeat- 
ed, as  the  penalty  for  making  the  prohibited 
sale  could  be  easily  avoided.  It  would  be 
necessary  only,  under  that  interpretation 
of  the  statute,  for  a  person  engaged  in  the 
business  of  selling  ardent  spirits  to  absent 
himself  from  his  place  of  business  and  leaTe 
his  clerks  free  to  make  sales  to  any  and  all 
persons,  regardless  of  their  condition  or  age. 
It  is  true  that  the  person  who  actually  makes 
the  sale  is  liable  to  prosecution  under  the 
statute,  as  well  as  the  proprietor  of  the  place 
of  business  where  the  prohibited  sale  is 
made;  but  this  does  not  relieve  the  propri- 
etor of  responsibility  for  the  Illegal  sale. 

There  Is  unquestionably  a  decided  conflict 
in  the  cases  with  reference  to  the  criminal 
and  penal  liability  of  a  principal  or  master 
for  violation  of  liquor  laws  by  an  agent  or 
servant;  bnt  this  conflict  in  a  large  measure 
grows  out  of  the  differences  to  be  found  in  the 
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Tarlona  ttatntes  of  tbe  states  In  whlcb  the 
cases  on  thla  subject  were  adjudicated. 

To  tbe  case  of  WlUlamB  t.  Hendricks,  115 
Ala.  277,  22  Sontb.  439,  41  L.  R.  A.  6C0,  67 
Am.  8t  Bep.  82,  tbere  Is  a  note  citing  a  large 
number  of  these  cases,  some  of  wblch  are  en- 
tirely Irreconcilable  In  principle  wltb  otbers 
of  tbem :  but,  as  stated,  this  conflict  Is  due 
to  the  phraseology  of  the  various  statutes  of 
the  character  of  the  one  wblcb  we  have  under 
consideration. 

In  Carroll  ▼.  State,  63  Md.  651,  8  Atl.  29, 
It  was  held  that  tbe  principal  Is  bound  by 
the  act  of  bis  agent  In  selling  liquor  to  a 
minor  In  violation  of  tbe  law,  if  the  agent  is 
pursuing  tbe  ordinary  business  entrusted  to 
blm  by  such  principal,  on  the  ground  that  In- 
taitlon  Is  not  an  essential  element  of  tbe  of- 
fense, bnt  that  the  offense  Is  constituted  by 
flie  act  of  selling,  whether  done  by  tbe  princi- 
pal or  by  his  agent,  and  that  this  Is  true,  even 
though  the  agent  had  violated  the  histnictions 
of  bis  principal  in  making  sudi  sale. 

In  State  v.  KIttelle,  110  N.  C.  500,  15  S.  B. 
lOB,  15  U  B.  A.  694,  28  Am.  St  Rep.  698,  it 
was  held  that  "tbe  proprietor  of  a  barroom 
is  criminally  liable  for  tbe  unlawful  sale  of 
intoxicating  liquor  to  a  minor  by  bis  clerk, 
although  it  is  made  in  bis  absence,  without 
his  knowledge,  and  in  violation  of  his  In- 
stmctlons."  Under  tbe  statute  luTolved  In 
that  case,  knowledge  of  the  infancy  of  the 
person  to  whom  tlie  liquor  was  sold  was  an 
essential  element  of  the  crime,  and  tbe  court 
tield  necessarily  that  tbe  agenf  s  knowledge 
should  be  Intpnted  to  the  principal ;  tbe  opin- 
ion saying  that  the  doctrine  that  the  agenf  s 
knowledge  Is  tbe  knowledge  of  tbe  principal 
applies  on  a  sale  of  intoxicating  liquors  to  a 
minor  by  a  clerk,  to  tbe  statutory  presump- 
tion of  knowledge  as  to  tbe  age  of  the  pur- 
chaser. True,  tbe  language  of  that  statute 
was  that  the  dealer  in  intoxicating  liquors 
should  not  sell  directly  or  indirectly  to  any 
unmarried  minor;  but,  upon  reading  the 
opinion  of  the  court,  it  Is  clear  that  the  court 
considered  that  the  principles  controlling  in 
such  a  case  would  make  tbe  principal  liable 
irresipective  of  these  words. 

The  same  view  was  taken  in  Zelgler  ▼. 
Conmionwealth  (Pa.)  14  Atl.  287,  cited  in  the 
note  to  Williams  v.  Hendricks,  supra,  which 
was  a  prosecution  for  willfully  furnishing  liq- 
uor to  persons  of  known  Intemperate  habits, 
in  which  It  was  alleged  that  tbe  liquor  was 
furnished  by  a  clerk  without  authority.  The 
decision  In  that  case  was  based  upon  the  prin- 
ciple that  in  misdemeanors  tbere  are  no  ac- 
cessories, but  all  are  implicated  as  principals, 
and  that  tbe  question  of  agency  had  nothing 
to  do  with  the  case. 

In  State  v.  Denoon,  81  W.  Va,  122,  5  S. 
B.  315,  a  druggist  was  held  to  be  liable  and 
was  fined  for  a  sale  by  bis  clerk,  without  his 
knowledge,  and  contrary  to  bis  instructions; 
tbe  prosecution  in  that  case  being  under  a 
statute  providing  that  "no  person  without  a 
state  Ucense  therefor  shall   •    •   •   sell,  offer 


or  expose  for  sale  spirituous  liquors,  wines, 
portw,  ale  or  beer,  or  any  drink  of  like  na- 
ture" ;  and  there,  as  In  the  case  before  us,  it 
was  contended  that,  as  tbe  sale  was  shown 
to  have  been  made,  not  by  the  accused,  but  by 
bis  cleik,  without  his  knowledge  and  con- 
trary to  his  directions,  he  was  wholly  in- 
nocent of  any  wrong  Intent  or  purpose  to 
violate  the  law,  and  therefore  innocent  of  any 
offense.  The  court  In  an  opinion  by  Snyder, 
J.,  carefully  considered  the  question,  and 
reached  the  oondosion  above  mentioned.  In 
tbe  opinion  it  is  said:  "The  authorities  are 
numerous  to  tbe  effect  that,  when  statutes 
prohibit  or  command  an  act  to  be  done  without 
qualification,  in  such  cases  Ignorance  or  mis- 
take of  fact  will  not  excuse  their  violation. 
This  Is  peculiarly  the  case  in  regard  to  stat- 
utes respecting  revenue  and  police  matters, 
for  the  mere  violation  of  which,  irrespective 
of  the  motives  or  knowledge  of  tbe  party, 
certain  penalties  are  enacted;  for  the  law  in 
these  cases  seems  to  bind  tbe  party  to  know 
the  facts  and  to  obey  the  law  at  his  peril. 
Many  of  the  cases  sustaining  this  view  will 
be  found  annotated  in  a  note  to  Farrell  v. 
State,  82  Ohio  St  456,  80  Am.  Bep.  617,  and 
the  result  tbere  deduced  from  tbe  cases  is 
stated  thus:  'First  When  to  an  offense 
knowledge  of  certain  facts  Is  essential,  then 
Ignorance  of  these  facts  is  a  defense.  Sec- 
ond. When  a  statute  makes  an  act  indictable, 
irrespective  of  guilty  knowledge,  then  igno- 
rance of  tact  is  no  defense.'  *  *  *  I 
deem  it  unnecessary  to  express  any  opidlbn 
as  to  tbe  weight  of  authority  on  this  subject 
in  other  states,  because  I  consider  the  law 
of  tbe  case  at  bar  plain  under  our  statutes 
and  the  former  rulings  of  this  court"  Fur- 
ther on  the  opinion,  quoting  from  State  v. 
Cain,  9  W.  Va.  559,  says:  "  'As  to  whether 
tbe  seller  intended  to  violate  the  law  or  not 
at  the  time  of  selling  to  the  minor  is,  under 
the  authorities  cited,  immaterial,  except  In 
mitigation  of  the  punishment'  *  *  *" 
And  in  reference  to  offenses  of  a  different 
character  and  tbe  decisions  of  other  states 
this  further  quota tiob  is  made:  "'It  is  true 
that  with  us  in  felonies,  and  most  cases  of 
misdemeanor  under  the  common  law,  intent 
is  regarded  as  being  one  of  the  chief  ele- 
ments necessary  to  constitute  the  crime  or 
offense,  but  under  this  statute  tbe  commis- 
sion of  the  act  prohibited  constitutes  the  of- 
fense. This  is  manifest  I  think,  from  the 
legislation  to  which  I  have  referred.  I  am 
aware  that  the  highest  courts  of  several  of 
tbe  states  have  differed  in  tbe  construction 
of  similar  legislation.  Some  of  tbem  have 
taken  the  view  I  have  presented,  and  otbers 
a  different  view.  But  I  apprehend,  if  the 
courts  of  tbe  states  adopting  a  different  view 
from  that  I  have  taken  bad  considered  their 
legislation  such  as  required  them  to  construe 
the  legislation  as  remedial  and  not  penal, 
they  .would  have  arrived  at  the  same  conclu- 
sion I  have  felt  myself  bound  to  adopt  in  this 
case.'" 
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In  the  case  from  which  we  have  just  made 
quotations,  as  In  the  case  at  bar,  It  was  not 
questioned  that  the  Ilqnor  sold  was  the  prop- 
erty of  the  defendant,  that  the  clerk  who 
sold  It  was  the  agent  of  the  defendant,  and 
as  such  authorized  to  sell  the  liquor  accord- 
ing to  law;  nor  Is  It  pretended  that  the  de- 
fendant did  not  get  the  money  paid  for  the 
liquor.  It  Is  true  that  the  statute  under  con- 
sideration In  State  v.  Denoon,  supra,  contain- 
ed the  language  "by  one  person  for  another," 
but  nevertheless  the  opinion  says  that  "by 
the  positive  command  of  the  statute  both  the 
clerli  and  the  defendant  are  guilty  of  the  of- 
fense, and  they  may  be  indicted  and  punish- 
ed either  Jointly  or  separately.  It  is  wholly 
Immaterial,  under  the  positive  prohibition 
and  policy  of  the  statute,  what  the  instruc- 
tions were  from  the  defendant  to  his  clerk, 
or  that  the  sale  was  In  Tlolatlon  of  his  in- 
structions. Neither  the  motives  nor  the  In- 
tent of  the  defendant,  nor  his  purpose  to 
obey  the  law,  can  relieve  him,  when  it  Is 
shown  that  a  sale  In  violation  of  the  statute 
was  actually  and  purposely  made  either  by 
himself  or  by  another  for  him.  The  clerk 
knew  he  was  selling  the  liquor,  and  the  proof 
shows  that  he  was  selling  It  as  the  agent  of 
and  for  the  defendant.  If  the  purpose  had 
been  to  sell  a  wholly  different  thing  from  that 
which  was  In  fact  sold,  an  article  the  sale 
of  which  was  not  prohibited,  then  the  motive 
and  Intent  might  be  material.  •  •  •"  A 
number  of  authorities  are  cited  In  that  case 
for  the  view  taken  by  the  court,  among  which 
are  1  Whart  Grim.  Law,  S  247;  Common- 
wealth y.  Kelly,  140  Mass.  441,  5  N.  E.  834 ; 
Dudley  v.  Sautblne,  49  Iowa,  (550,  31  Am. 
Rep.  165;  People  v.  Blake,  S2  Mich.  566,  18 
N.  W.  560.  See,  also.  People  v.  Roby,  52 
Mich.  577,  18  N.  W.  365,  50  Am.  Rep.  270; 
Noecker  v.  People,  91  111.  494. 

We  quite  agree  with  the  view  taken  by  the 
learned  Attorney  General  In  his  argument  of 
this  case,  that  the  cases  which  hold  that  a 
principal  Is  bound  for  the  acts  of  his  agent, 
done  not  only  without  his  authority,  but  In 
violation  of  his  instructions  In  the  making  of 
the  sale  of  ardent  spirits,  constitute  an  ex- 
ception to  the  general  rule  that  the  doctrine 
of  respondeat  superior  does  not  apply  to 
criminal  cases,  and  that  the  doctriue  Is  based 
upon  the  postulate  that  a  man  who  engages 
In  this  business  as  a  licensee  of  the  state 
engages  In  It  at  his  peril,  must  see  to  It 
that  the  requirements  of  the  law  are  rigid- 
ly complied  with,  and  Is  responsible  for  any 
failure  of  any  agent  of  his  to  comply  with 
those  requirements. 

If  this  be  not  the  correct  doctrine,  then  the 
statute  we  have  now  under  review  would 
prove  a  dead  letter,  and  the  evil — namely, 
the  sale  of  ardent  spirits  to  persons  already 
Intoxicated — would  not,  and  ojuld  not,  be 
removed.  Any  other  view  of  this  remedi- 
al statute  would  leave  the  way  open  for 
the  vendors  of  ardent  spirits  to  make  the 
sale  prohibited  without  fear  of  punishment. 


Moreover,  If  a  barkeeper  conld  shield  him- 
self behind  the  claim  that  he  was  Ignorant 
of  the  Illegal  acts  of  his  clerk  or  a^nt  In 
the  sale  of  ardent  spirits,  violations  of  the 
prohibited  acts  by  his  tacit  connivance  would, 
without  doubt,  be  Increased  rather  than  di- 
minished, and  thus  render  farcical  all  eCTorts 
to  suppress  the  evil  at  which  the  statute  is 
aimed. 

We  fully  concur  In  the  view  taken  In  the 
cases  and  by  the  text-writers  cited  above 
that  Intention  Is  not  a  necessary  element  In 
the  ottense  of  an  Illegal  sale  of  Intoxlcatingr 
liquors,  and  that  such  a  sale,  whether  made 
by  the  principal  or  by  his  clerk  or  agent. 
Is  all  that  Is  necessary  to  be  proved  in  or- 
der to  make  out  the  ofFense,  provided  only 
that  the  sale  be  made  by  the  clerk  or  agent 
in  the  conduct  of  the  business  with  whicb 
he  was  charged  by  the  principal,  as  proved 
In  this  case. 

The  statute  Is  clearly  broad  enough  to 
hold  the  master  responsible  for  all  acts  of 
his  employe,  whether  authorized  or  permit- 
ted by  him  or  not,  under  the  exception  to 
the  general  rule  as  stated  In  23  Cyc.  207,  re- 
lied on  by  the  defendant 

We  are  of  opinion,  therefore,  that  the  Jndg- 
ment  of  the  circuit  court  to  right;  and  It 
is  affirmed. 

Affirmed. 


BURTON  et  al.  v.  COMMONWEAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
15,  1908.) 

1.  Homicide— Motive— Evidence  —  Admissi- 

BILITT. 

Motive  may  be  shown  by  circnmBtances,  in 
the  absence  of  an  express  deciaratiou  showing  it 
[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  26,  Homicide,  g|  320-Kl.] 

2.  SAltE— SUFFICIENCT. 

In  a  murder  prosecution,  where  the  shots 
were  fired  in  the  nighttime  at  a  cab  shortly  aft- 
er It  had  passed  defendant's  store,  evidence  that 
defendants  had  quarreled  with  a  constable  who 
levied  execution  on  the  property  of  one  of  them 
to  satisfy  a  debt  of  the  cab  owner's  waa  inade- 
quate by  itself  to  show  motive,  on  the  theory 
that  defendants  laid  in  wait  for  the  cab  to  fire 
into  it,  thinking  the  owner  was  driving  it,  be- 
cause of  their  grudge  against  him  for  levying  on 
their  property,  where  there  was  no  evidence 
that  defendants  fired  the  shots,  except  that  one 
of  them  secured  a  gun  earlier  in  the  evening, 
but  whicb  the  evidence  showed  might  have  been 
secured  for  a  different  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  i  481.] 

8.  ObimI'Nai.  Law  —  Evidence  —  Pbesump- 

TIONS. 

While  a  motion  to  set  aside  a  criminal  ver- 
dict as  beii^  contrary  to  the  evidence  is  heard 
as  upon  a  demurrer  to  the  evidence,  the  rule 
does  not  permit  the  jury  to  guess  at  the  verdict 
and,  where  a  fact  is  susceptible  of  an  interpre- 
tation consistent  with  the  innocence  of  accused 
they  cannot  arbitrarily  adopt  that  interpretai 
tion  which  incriminates  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  14,  Crhnhial  Law,  {  731.] 
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4.  HoMiciOB  —  EviDENCT  —  Surnoiinor  — 

VOLUKTABT  MaITSLATTOHTIS. 

ETidence  held  insafficient  to  sustain  a  veiv 
diet  of  Tolantary  manslanghter. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
ToL  26,  Homicide,  |  640.] 

5.  Same— Triai/— QtncsnoN  roB  Jubt— Gbadk 
or  OrrsNBE. 

Under  Code  1004,  |  4040,  providing  tluit, 
if  a  person  indicted  for  a  felony  be  acqaitted 
vl  a  iiart  and  convicted  of  a  part  of  the  of- 
fense, he  shall  be  sentenced  for  the  part  of 
which  he  is  convicted,  and  section  4041,  pro- 
viding, if  a  person  indicted  for  murder  be 
found  gnilt?,  tne  Jnry  shall  fix  in  their  verdict 
whether  he  is  guilty  of  murder  in  the  first  or 
Eecond  degree,  a  certain  discretion  is  allowed  in 
applying  the  statutes,  which  should  t>e  con- 
strued togetlier,  and  the  indictment  may  >be  for 
murder  in  the  first  degree  and  the  evidence 
prove  the  offense  charged  and  no  other,  and  jet 
the  jury  may  find  accused  guilty  of  a  less  of- 
fense. 

6.  CancnfAL  Law— Fobmsb  Jeopabdy— Idbn- 

TITT  OF  OnSHBES— GOHBTBUOnOK  OIT  StAT- 

xjiEa. 

In  determining  whether  a  conviction  for 
murder  in  the  second  degree  acquitted  accused 
of  murder  in  the  first  degree,  which  crime,  if 
any.  the  evidence  tended  to  show,  Code  1904,  f 
4M),  providing  if  a  person  indicted  for  felony 
be  convicted  of  a  part,  and  acquitted  of  a  part, 
of  the  offense,  he  shall  be  sentenced  for  that 
part  of  which  he  was  convicted,  section  4041, 
permitting  the  jury  to  fix  in  their  verdict  wheth- 
er accused  is  guilty  of  murder  in  the  first  or 
second  degree,  and  section  3662,  making  murder 
by  lying  in  wait  first  degree  murder,  and  the 
Code  provisions  in  pari  materia,  should  be  con- 
strued together. 

7.  SaVB— flNBtltUCtriONS— 'ABPUAABILITr     TO 
E<VIDERCZ. 

In  a  murder  prosecution,  where  the  evi- 
dence did  not  show  that  defendants  fired  the 
fatal  shots,  or  advised  and  assisted  in  so  doing, 
an  instmction  that,  thou)ih  defendants  did  not 
actually  fire  the  shots  if  they  aided  in  so  doing, 
they  were  guilty,  was  properly  refused. 

Error  to  Corporation  Court  of  City  of 
Norfolk. 

Samnel  L.  Burton  and  Sylranus  Conquest 
were  Jointly  convicted  of  voluntary  man- 
Blaugtater,  and  bring  error.  Judgment  re- 
versed, verdict  set  aside,  and  cause  re- 
manded. 

See  00  S.   E.  65. 

Thos.  H.  Willcox  and  JetTrles,  Wolcott  & 
Wolcott,  for  plaintiffs  in  error.  Wm.  A.  An- 
derson, Atty.  Oen.,  for  tbe  Commonwealth. 

KEITH,  P.  Burton  and  Conquest  were 
Jointly  indicted  In  the  circuit  court  of  Ac- 
comac  county  for  the  murder  of  John  Top- 
ping. They  were  found  guilty  and  sentenced 
to  confinement  In  tbe  penitentiary  for  10 
years.  To  tbat  Judgment  a  writ  of  error 
was  awarded  by  this  court.  The  Judgment 
was  reversed,  and  the  case  was  removed  to 
the  corporation  court  of  the  city  of  Norfolli, 
where  they  were  again  tried,  and  a  verdict 
was  rendered  against  them  of  volimtary  man- 
slaughter, and  fixing  their  punishment  at 
one  year  In  tbe  penitentiary.  To  the  Judg- 
ment upon  this  yordict  a  writ  of  error  was 
awarded  by  this  court 

The  first  error  assigned  is  set  forth  in  bills 
of  exceptions  Nos.  1  and  2,  and  is  to  the  ad- 


mission of  the  STldence  of  John  M.  Fosqne 
and  Tank  Kellam  by  the  trial  court 

Fosque,  It  appears,  had  secured  a  Judgment 
against  Sylvanua  Conquest  for  a  small 
amount  of  m<mey.  Tank  Kellam,  in  whose 
hands  execution  up<m  the  Judgment  had  been 
placed,  levied  the  same  upon  a  horse  owned 
by  Conquest  The  horse  was  found  in  the 
possession  of  Burton.  A  controversy  arose 
between  tbe  constable,  Kellam,  and  Conquest, 
and  Bnrtcni,  it  Is  claimed,  behaved  himself  In 
an  offensive  manner  towards  the  constable 
in  the  discharge  of  liis  duty.  Burton  subse- 
quently paid  the  debt,  and  later  in  the  day 
a  warrant  chaigb^  Conquest  with  resisting 
the  constable  was  tried  and  a  fine  imposed 
upon  him  of  |60.  During  the  progress  of  this 
trial  Burton,  who  was  a  witness,  was  direct- 
ed to  leave  tbe  witness  chair,  but  did  not 
do  so  as  quickly  as  in  the  opinion  of  the 
constable  he  should  have  d<me,  and  the  con- 
stable thereupon  Jerked  tbe  chair  from  an- 
der  him. 

This  evidence  was  introduced  by  the  com- 
monwealth, in  order  to  show  that  the  prison- 
ers had  a  grudge  against  Fosque  and  Kellam, 
and  as  constituting  a  motive  for  their  sub- 
sequent conduct,  which  it  is  claimed  resulted 
In  the  death  of  John  Topping. 

The  circumstances  attending  the  shooting 
of  Topping  are  as  follows:  A  had:  contain- 
ing three  or  four  persons  left  the  hotel  in  the 
town  of  Onancock.'in  the  county  of  Accomac, 
abont  a  quarter  before  9  o'dock  on  tbe  even- 
ing of  tbe  lOtb  of  August,  1007.  The  hack 
was  driven  by  one  Braden  Short  On  his 
left  was  Dr.  H.  J.  Hunt,  and  upon  the  rear 
seat  were  a  salesman  (whose  name  Is  not 
given)  and  a  Mr.  Nelson.  When  the  hack 
bad  passed  Burton's  store,  which  was  on  the 
left  of  the  road,  looking  in  the  direction  in 
which  the  hack  was  going,  the  witness  Hunt 
says  that  he  saw  an  object  which  he  at  first 
thought  was  a  hog,  but  it  at  once  stood  up 
and  showed  that  it  was  a  man,  who  called 
out,  "Blaze  away!"  and  thereupon  a  shot  was 
fired  which  he  believes  was  fired  from  a  gun, 
and  a  second  shot,  which  he  also  thought 
came  from  a  gun,  and  then  a  number  of 
shots,  perhaps  as  many  as  20  or  26,  which  he 
took  to  be  pistol  shots,  were  fired  in  very  rap- 
id succession,  and  several  of  these  bullets 
struck  different  parts  of  the  hack;  tbat  upon 
the  firing  of  the  first  shot  the  man  who  had 
giv«i  the  order  to  fire  cried  out  The  hack- 
man,  Braden  Short,  crouched  down  so  as  to 
avoid  the  fusillade,  and  the  horses  moved 
slowly.  This  witness  was  upon  the  left  side  of 
the  driver.  The  curtains  upon  that  side  were 
open,  so  that  he  could  see  quite  distinctly  all 
that  occurred.  He  says  that  there  was  a  dim 
light  in  Burton's  store,  and  that  the  firing 
took  place  after  they  had  passed  Burton's 
store  abont  25  or  30  feet 

It  turned  out  that  John  Topping  received  a 
gunshot  wound  in  the  shoulder,  from  which 
he  died  on  the  22d  day  of  August. 

The  hack  belonged  to  John  M.  Fosque,  to 


Digitized  by 


Google 


378 


62  SOnTHIlA.STBBN  BEPORTBB. 


(Va. 


whom  GonqneBt  owed  the  debt,  and  whose 
testlmooy  with  reference  to  the  sale  of  a 
taorBe  for  the  payment  of  that  debt  was  the 
subject  of  the  first  bill  of  exceptions.  It  ap- 
pears that  Fosque  sometimes  drove  that 
hack.  Sometimes  it  was  driven  by  others. 
On  the  night  In  question  it  was  driven  by 
Braden  Short. 

The  theory  of  the  prosecution  Is  that,  hav- 
ing a  grudge  against  Fosque  on  account  of 
what  took  place  between  them  and  Fosque 
and  the  constable,  Kellam,  the  petitioners 
armed  themselves,  formed  an  ambuscade 
along  with  other  confederates,  and  fired  the 
shots  at  the  hack,  that  Topping  had  been  sta- 
tioned by  them  as  a  lookout  to  warn  them  of 
the  approach  of  the  hack,  and  la  that  way 
received  the  wound  from  which  he  died. 

Burton  was  a  merchant  In  the  town  of 
Onancock.  Conquest  bad  been  employed  In 
his  store.  There  were  in  Burton's  store  upon 
the  night  In  question  and  Just  before  the 
shooting  two  other  colored  men  in  the  em- 
ployment of  Burton.  A  witness  for  the  com- 
monwealth, Frank  Johnson,  says  that  a  short 
tUne  before  9  o'clock  he  was  at  Barton's 
store,  and  that  Barton  soit  him  to  the  house 
of  fipencer  Bailey  to  get  a  gun  belonging  to 
Jim  Warren,  and  that  he  got  the  gun  and 
gave  it  to  Burton. 

This  evidence  constitutes  the  case  made  by 
the  commonwealth. 

On  behalf  of  the  prisoners,  it  was  shown 
that  Burton  some  time  before  the  shooting 
received  a  message  from  a  respectable  young 
gentleman,  Mr.  J.  G.  Westcott,  that  he  had 
better  leave  town,  owing  to  some  trouble  that 
had  arisen  between  the  white  and  colored 
people  earlier  in  the  evening,  whidi  had  re- 
sulted in  the  killing  of  a  citizen  of  Onancock 
by  a  negro  named  Uzzle,  and  as  a  result  of 
which  a  very  strong  feeling  had  been  aroused 
among  the  people  of  Onancock.  Conquest  re- 
ceived a  like  message.  In  consequence  of 
this  Burton  directed  his  store  to  be  closed, 
and  according  to  their  testimony,  he  and 
Conquest  and  the  other  two  men  who  were 
employed  In  the  store  went  off,  having  first 
closed  the  store  and  turned  down  the  lights. 
Burton  first  went  to  the  house  at  which  he 
was  in  the  habit  of  taking  his  meals,  kept  by 
a  colored  woman  named  Vene  Ames,  and 
stayed  there  a  short  time,  but  finally  went 
across  the  street  to  a  piece  of  woods  in  the 
rear  of  Spencer  Bailey's  restaurant,  where 
he  and  Conqaest  concealed  themselves. 

Motive,  in  the  absence  of  an  express  dec- 
laration, may  l>e  shown  by  circumstances; 
and  the  occurrences  which  took  place  in  con- 
nection with  the  effort  on  the  part  of  the 
constable  to  collect  a  debt  due  to  Foaqne,  and 
the  conduct  of  Conquest  and  Burton  on  that 
occasion  may  have  been  a  circumstance  which. 
In  connection  with  other  circumstances,  would 
have  been  sufflcient  to  establish  motive;  but 
taken  by  itself  (and  it  stands  alone  upon  that 
subject  In  this  record)  it  was  wholly  inade- 
<inate  to  warrant  a  jury  in  Inferring  tiiat 


plaintiffs  in  error  harbored  a  grudge  against 
Fosque  which  would  lead  them  to  endeavor 
to  take  his  life.  Of  course,  if  the  evidence 
had  been  plain  that  the  plaintiffs  in  error 
were  guilty  of  the  offense  <±arged,  very 
slight  proof  of  motive  would  be  sufflcient; 
but  we  are  not  here  looUng  for  a  motive  as 
actuating  the  commission  of  a  crime,  the 
perpetrator  of  which  is  known,  but  we  are 
here  considering  motive  as  tending  to  dis- 
close the  active  agent  in  a  crime  whose  per^ 
petrator  is  unknown,  and  as  shedding  light 
upon  circumstances  otherwise  obBcnre. 

There  is  but  one  fact  of  an  incriminating 
nature  shown  In  the  evidence  against  Burton 
and  Conquest,  and  that  is  the  evidence  of 
the  witness  Johnson  that  Barton  a  short  time 
before  the  shooting  sent  him  to  the  house  of 
Spencer  Bailey  to  procure  a  gun,  and  that 
a  short  time  before  the  shooting  Burton  and 
Conquest  were  near  the  spot  where  it  oc- 
curred. It  is  difficult  to  understand  how  the 
Jury  could  have  attached  the  slightest  credit 
to  the  testimony  of  Johnson.  He  was  shown 
to  have  made  the  most  contradictory  state- 
ments, to  have  been  utterly  r^ardless  of  the 
sanction  of  an  oath,  and  to  have  been  igno- 
rant of  any  moral  distinction  t>etween  truth 
and  falsehood.  Bat,  if  it  be  conceded  that 
his  credibility  was  a  matter  for  the  Jury, 
and  that  its  verdict  had  given  credit  to  this 
witness,  it  is  wholly  Insufficient  to  sustain 
the  verdict 

Suppose  Burton  did  send  him  for  a  gun. 
Is  that  evidence  that  he  meant  to  lie  in  wait 
and  make  an  unprovoked  attack  upon  the 
stage  upon  the  diance  of  killing  Fosque?  Is 
it  not  more  rational  to  suppose  that,  if  he 
sent  for  the  gun,  he  did  it  because  of  the 
message  which  he  liad  received  that  he  him- 
self was  to  be  the  object  of  an  attack,  and 
that  he  armed  himself  tor  self-protection? 
Is  it  possible  that  a  man,  acting  upon  a  previ- 
ous grudge^  having  gathered  his  confederates 
about  him,  and  intending  to  form  an  ambus- 
cade to  kill  his  enemy,  should  wait  until  the 
very  moment  of  action  before  providing  him- 
self with  any  weapon  of  offense? 

The  evidence  is  that  Fosque  owned  this 
hack.  It  carried  passengers  from  the  hotel 
and  other  parts  of  the  town  to  the  railroad 
station.  It  was  driven  sometimea  by  Fosqne 
and  sometimes  by  colored  men.  On  the  night 
in  question  it  was  driven  by  Braden  Short 
Burton  and  Conquest  and  their  confederates 
must  have  known  that  It  was  a  matter  of 
chance  whether  the  hack  on  that  occasion 
would  be  driven  by  Fosque,  whom  they  wish- 
ed to  kill  according  to  the  theory  of  the  pros- 
ecution, or  by  Braden  Short  one  of  their  own 
race,  against  whom  th^  entertained  no 
grudge.  Surely  they  would  have  made  In- 
quiry upon  that  subject  and  Informed  them- 
selves as  to  whether  or  not  a  friend  or  an 
enemy  would  be  the  victim. 

The  theory  that  Topping  was  one  of  the 
confederates,  and  that  his  part  in  the  per- 
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fonnance  wu  to  sire  warning  of  the  ap- 
proadi  of  the  hack,  la  equally  Improbable, 
not  to  aay  prepoeteroiu.  The  hack,  be  It  re- 
membered, waa  coining  from  the  direction  of 
Uie  hotel,  and  paaaed  Burton's  store  on  Its 
waj  to  the  depot  The  firing  took  place 
about  25  or  80  feet  after  the  back  had  passed 
Barton's  store,  and  the  man  who  gave  the 
order  to  fire,  according  to  the  witness  Hunt, 
stood  about  16  feet  further  on  In  the  direc- 
tion of  the  d^Mt;  so  that  the  order  to  fire 
was  given  by  a  man  at  a  point  where  the 
back  had  passed  Burton's  store  Sfi  or  40 
feet  Hunt  says  that  this  man  who  gave  the 
order  to  fire  was  the  man  who  was  shot. 
Now,  one  would  suppose  that  a  lookout  would 
hare  been  stationed  In  the  direction  from 
wbldt  the  person  or  thing  expected  was  to 
come;  that  the  lookout  would  have  been 
placed  at  a  point  upon  the  street  before  the 
hack  reached  Burton's  store  where  the  am- 
buscade was  placed,  and  not  at  a  point  be- 
yond it,  where  those  who  were  to  be  Inform- 
ed would  he  advised  of  Its  approach  before 
the  lookout  became  aware  of  it  If  Topping 
was  placed  upon  the  street  as  a  lookout,  then 
be,  of  course,  was  advised  as  to  the  i>olnt  at 
which  Burton,  (inquest,  and  their  confed- 
erates were  concealed ;  and  yet  it  la  gravely 
argued  that  he  would  place  himself  between 
tbe  ambush  and  the  object  of  the  attack, 
and  himself  give  ttie  order  to  fire,  the  result 
of  which  was  a  volley  in  which  he  received  a 
mortal  wound. 

In  ortler  to  JnstU^  a  conviction.  Juries  are 
told  that  every  fact  necessary  to  a  verdict  of 
guilty  must  be  proved  beyond  a  reasonable 
doubt;  and  that,  If  there  be  a  reasonable 
doubt  aa  to  any  fact,  they  shall  acquit ;  that 
the  result  of  the  evidence  must  be  to  exclude 
every  reasonable  hypotbesla  of  innocence,  and 
be  ctmsistent  only  with  tbe  guilt  of  the  ac- 
cused. 

Now,  It  la  true  that,  after  the  Jury  have 
rendered  their  verdict  and  a  court  is  called 
upon  to  set  it  aside  as  being  contrary  to  tbe 
evidence,  the  motion  Is  heard,  under  our  stat- 
ute, aa  upon  a  demurrer  to  evidence,  and  It 
becomes  the  duty  of  the  court  to  consider 
whether  or  not  the  evidence  is  sufficient  to 
sustain  the  verdict  But  the  rule  does  not 
leave  the  Jury  at  liberty  to  guess,  and,  where 
a  fact  is  equally  susceptible  of  two  interpre- 
tations one  of  which  Is  consistent  with  the 
innocence  of  the  accused,  they  cannot  arbl- 
trarHy  adopt  that  Interpretation  which  in- 
criminates him. 

The  evidence  in  this  case,  considered  in  the 
li^t  of  these  plain  and  unquestioned  princi- 
ples of  criminal  law,  Is  wholly  tnsufflclent  in 
our  Judgment  to  sustain  the  verdict 

Upon  behalf  of  the  plaintiffs  in  error,  it  is 
daimed  that  the  prisoners  ought  to  be  dis- 
charged; that  It  appears  by  all  of  the  evi- 
dence that,  if  they  were  guilty  of  any  offense, 
it  was  that  of  murder  by  lying  In  wait ;  and 
that  the  verdict  of  murder  In  the  second  de- 
gree rendered  by  tbe  Jury  upon  the  trial  in 


the  county  of  Accomae  acquitted  them  of 
murder  in  the  first  degree,  the  only  offense 
of  which  they  could  with  any  propriety  have 
been  found  guilty  under  the  evidence. 

The  indictment  in  this  case  was  in  the 
usual  form  of  an  indictment  for  murder,  and 
by  section  4040  of  the  Code  of  1004  it  is  pro- 
vided that,  "If  a  person  indicted  of  a  felony 
be  by  the  Jury  acquitted  of  a  part  and  con- 
victed of  a  part  of  the  offense  charged,  he 
shall  be  sentenced  for  such  part  as  he  is 
so  convicted  of,  If  the  same  shall  be  sub- 
stantlally  charged  in  the  indictment,  wheth- 
er It  be  felony  or  misdemeanor";  and  by 
section  4041  of  the  Code  of  1904  It  is  pro- 
vided that,  "if  a  person  Indicted  for  murder 
be  found  guilty  by  the  Jury,  they  shall  in 
their  verdict  fix  whether  he  Is  guilty  of  mur- 
der in  the  first  or  second  degree." 

The  various  sections  of  the  Code  applica- 
ble to  this  subject,  and  which  are,  as  the 
phrase  Is,  In  pari  materia,  are  to  be  read 
together.  It  Is  true  that  our  statute  (sec- 
tion 3862,  Code  Va.  1904)  which  defines 
murder  says,  among  other  things,  that  "mur- 
der by  lying  in  wait"  shall  be  murder  lo 
the  first  degree.  But  this  Is  to  be  read 
along  with  the  power  conferred  upon  the 
Jury  by  the  sectjona  Just  quoted.  Our  Juris- 
prudence In  this  and  In  other  respects  may 
be  amenable  to  criticism  of  schoolmen  and 
logicians,  but,  subjected  to  the  test  of  ac- 
tual experience,  it  has  appeared  In  practice 
to  be  well  that  tbe  law,  after  framing  defi- 
nitions and  formulating  rules  of  conduct 
should  allow  to  courts  and  Juries,  In  their 
application  and  enforcement,  a  certain  lat- 
itude and  discretion.  And  so  it  comes  to 
pass  that  a  man  may  be  indicted  for  mur- 
der of  the  first  degree  by  tbe  various  means 
embraced  in  tbe  statute,  the  evidence  adduc- 
ed may  tend  to  the  proof  of  the  offense  nam- 
ed in  the  indictment  and  none  other,  and 
yet  the  Jury,  acting  under  this  discretion 
with  which  they  have  been  clothed  by  the 
law,  may  find  the  offender  guilty  of  a  less 
offense.  And  it  is  well  in  practice  that  it 
should  be  so,  else,  owing  to  the  tenderness 
of  Juries  and  their  reluctance  to  Impose  the 
highest  penalty,  many  crimes  would  go  whol- 
ly nnpimlsbed,  and  thus  tbe  rigor  of  tbe 
law  would  tend  rather  to  the  promotion 
than  to  the  prevention  of  crime. 

At  the  request  of  the  commonwealth,  the 
court  gave,  among  others,  the  instruction 
marked  in  the  record  "£:,"  which  is  as  fol- 
lows: "The  court  Instructs  the  Jury  that 
though  they  believe  that  neither  Samuel  L. 
Burton  nor  Sylvanus  Conquest  actually  fired 
at  or  upon  the  back  in  which  several  people 
were  riding  as  aforesaid,  but  that  some 
other  person  or  persons  maliciously  actually 
fired  upon  said  hack  in  which  the  said  peo- 
ple were  riding,  with  guns  and  pistols, 
charged  with  deadly  loads,  and  killed  John 
Topping,  who  was  passing  by  or  standing 
near  the  scene  of  shooting,  yet  If  they  fur- 
ther believe  the  said  Samuel  L.  Burton  and 
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Sylvanns  Conquest  were  present,  and  lending 
countenance,  encouraging,  aiding,  abetting, 
counselling,  advising,  or  consenting  to  the 
firing  npon  said  hack,  as  aforesaid,  tben 
they  are  guilty  of  murder." 

We  have  seen  that  the  evidence  Is  Insuffi- 
cient to  show  that  the  shots  which  killed 
Topping  were  flred  by  either  Burton  or  Con- 
quest; while,  as  to  the  second  branch  of 
the  instruction,  there  Is  nothing  whatever 
In  the  record  to  support  It  There  Is  not  a 
scintilla  of  evidence  that  either  Burton  or 
Conquest  countenanced,  encouraged,  coun- 
selled, aided,  abetted,  advised,  or  consent- 
ed to  the  firing  upon  the  back.  This  In- 
struction, therefore,  while  It  embodies  a  cor- 
rect proposition  of  law,  ought  not  to  have 
been  given  In  this  case. 

We  see  no  other  error  In  the  ruling  of  the 
court  npon  the  Instructions. 

We  are  of  opinion,  therefore,  that  the  Jadg- 
ment  should  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  case  remanded  to 
the  corporation  court  of  the  dty  of  Nor- 
folk. 

Reversed. 


SELDHN  et  nx.  t.  WILLIAMS  et  al.t 

<Snpreme  Court  of  Appeals  of  Virginia.    Sept. 
10,  1908.) 

1.  JXTnOMERTS— ASSIGRMSirr— RlGHTB    OV    Afl- 
BIOREE. 

The  recovery  by  the  payee  of  Judgment  on 
a  note  against  the  maker  destroys  its  further 
negotiability,  and  the  judgment  is  but  a  nonna- 
gotiable  clrase  in  action,  the  assignee  taking  it 
subject  to  all  the  equities  of  the  debtor  against 
the  assignors  existing  at  the  date  of  the  as- 
signment or  which  arise  after  the  assignment 
and  before  the  debtor  has  notice  thereof,  even 
though  the  assignee  takes  the  assignment  for 
value,  bona  fide,  and  without  notice  of  the  eo- 
nlty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  S§  1556-1658.] 

2.  AssioNMENTS— Rights  of  Assionke. 

The  assignee  of  a  nonnegotiable  obligation 
can  take  no  rights  which  his  assignor  did  not 
possess,  and  can  generally  make  no  defense  he 
could  not  make. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  ii  162-165.] 

8.  JuDGUENT   —   Assignment  —   Defenses 
Against  Abbionee— Estoppel. 

Where  the  payee  of  a  note  deposited  it  with 
a  bank  as  collateral  security  for  a  loan  less  than 
the  amonnt  of  the  note,  and  thereafter  the  bank 
recovered  judgment  against  the  makers  for  the 
face  value,  the  makers,  after  paying  the  debt 
for  which  the  note  was  deposited  as  collateral, 
were  not  estopped  by  their  failure  to  defend  a 
chancery  suit  by  the  bank  to  subject  certain 
property  of  the  makers  to  the  lien  of  the  judg- 
ment from  setting  up  any  equities  they  had 
against  the  judgment  in  a  suit  thereon  by  the 
assignee  thereof. 
4.  Saue. 

Code  1904.  {  3299,  provides  that  in  an  ac- 
tion on  a  contract,  defendant  may  file  a  plea 
alleging  any  such  failure  in  the  consideration  of 
the  contract,  etc.,  or  any  other  matter  as  would 
entitle  him  to  relief  in  equity,  etc.  Section 
3300  provides  that  if  defendant  shall  not  tender 
such  plea,  he  shall  not  be  precluded  from  snch 
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relief  in  equity  as  he  would  have  been  entitled 
to  if  the  preceding  section  had  not  been  enacted. 
Eeld,  that  the  failure  of  the  makers  of  a  past' 
due  negotiable  note,  the  consideration  for  which 
had  failed  and  which  was  held  as  collateral  for 
a  debt  of  the  pledgor  for  a  less  amount  than 
the  face  of  the  note,  to  defend  an  action  at  law 
on  the  note  by  the  pledgee  wherein  a  judgment 
against  them  was  obtained,  or  to  defend  scire 
facias  proceedings  to  revive  the  judgment  did 
not  preclude  them  from  setting  up  eqnities 
against  the  enforcement  of  the  judgment  in  pro- 
ceedings by  the  assignee  thereof. 

6.  ASSIGNKENTS  —  DEFENSES  AGAINST  AS- 
SIGNEE—EQDITUCS  Between  Obioinai.  Pas- 
ties. 

The  rule  that  where  the  original  debtor  In 
a  nonnegotiable  chose  in  action  is  sued  by  an 
assignee  thereof,  the  defenses,  legal  and  equitable, 
which  he  had  at  the  time  of  the  assignment  or 
at  the  time  when  notice  of  it  was  given,  against 
the  original  creditor,  applies  to  all  forms  of  con- 
tract not  negotiable,  and  to  all  defenses  which 
would  have  'been  valid  between  the  debtor  and 
the  original  creditor. 
6.  Evidence— Pbesukftion. 

In  the  absence  of  proof,  it  will  not  be  pre- 
sumed that  a  bank,  after  disclaiming  any  inter- 
est in  or  right  to  a  judgment  on  a  note  which 
had  been  assigned  to  it  only  as  collateral  for  a 
debt  which  was  later  paid,  would  attempt  to^ 
assign  the  judgment 
Buchanan  and  Whittle,  JJ.,  dissenting. 
Error  to  Circuit  Court  Gloucester  County. 
H.  A.  Williams   filed  his  petition  in  two 
certain   chancery   cases,   to   which   Charles 
Selden  and  his  wife  were  parties.    From  the 
decree  said  Selden  and  wife  bring  error.    Re- 
versed and  annulled. 

Jones  &  Woodward  and  John  W.  Friend, 
for  plaintiffs  in  error.  Q.  Carlton  Jackson, 
for  defendants  in  error. 

CARD  WELL,  J.  On  or  about  the  27th  day 
of  July,  1890,  Charles  Selden  and  wife  execut- 
ed their  Joint  note  to  the  Baldwin  Avalon 
Fertilizer  Company  in  the  sum  of  $1,914, 
payable  three  months  after  date  to  the  order 
of  the  fertilizer  company,  without  offset 
negotiable  and  payable  at  the  Citizens'  Bank 
of  Richmond,  Va.;  the  note  being  executed 
under  the  following  circumstances: 

One  of  the  makers'  sons  was  employed  by 
the  fertilizer  company,  and  wished  to  pur- 
chase 500  shares  of  the  stock  of  the  com- 
pany, and  the  note  was  executed  upon  the 
promise  on  the  part  of  the,  fertilizer  com- 
pany that  it  wontd  issue  the  shares  of  stock 
to  the  son  of  the  makers  of  the  note;  l>ut 
this  the  fertilizer  company  never  did,  nor 
have  the  makers  of  the  note,  or  either  of 
them,  or  their  sons,  received  one  cent  of 
consideration  for  the  note. 

The  fertilizer  company  owed  to  the  Citi- 
zens* Bank  the  sum  of  $890  at  that  time, 
and  put  the  said  note  in  that  bank  as  col- 
lateral security  for  this  debt;  and  afterwards 
the  fertilizer  company  failed  and  went  into 
the  hands  of  a  receiver.  The  Citizens'  Bank 
instituted  suit  in  the  circuit  court  of  Eliza- 
beth City  county  against  the  makers  of 
the  note,  and  recovered  Judgment  thereon 
at  the  September  term,  1892,  for  the  face 
value  thereof,  with  Interest  and  costs,  but  on 
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the  matglii  of  the  Jadgment  docket  of  the 
■court  the  following  IndorsemeDt  Is  made: 
-"Judgment  released.  Thomas  Tabb,  p.  q.  As 
this  judgment  was  confirmed  contrary  to 
An  understanding  between  counsel,  and  as 
a  court  of  equity  would  give  relief,  the  same 
ia  released.    Thomas  Tabb,  i>.  q." 

At  the  March  term,  1896,  of  the  same  court, 
the  bank  again  recovered  a  Judgment  against 
the  makers  of  said  note  for  the  sum  of 
^1,914,  with  Interest  and  costs,  but  to  be 
■credited  by  the  sum  of  $881.22  as  of  the  24th 
-day  of  December,  1892.  No  execution  ever 
issued  on  either  nt  said  Judgments  at  any 
time. 

In  1894  the  bank  tnstltnted  a  chancery  suit 
for  the  benefit  of  W.  S.  Forbes,  receiver  of 
the  fertilizer  compaay,  to  recover  of  SeMen 
4Uid  wife  the  amount  due  on  the  last-named 
judgment,  and  under  the  proceedings  In  that 
suit  the  land  of  Sdden  and  wife,  or  an  Inter- 
est In  lands,  was  sold,  and  the  proceeds  of 
the  sale,  after  the  payment  of  an  antecedent 
lien  and  costs,  were  paid  to  Forbes,  receiver; 
the  amount  realized  being  sixty  odd  dollars, 
Selden  and  wife  making  no  defense  to  the 
«iilt 

In  Match,  1902,  the  bank,  notwithstanding 
It  had  stated  in  Its  bill  in  the  above-mention- 
■«d  chancery  suit  that  the  judgment  belong- 
■ed  to  the  fertilizer  cohipany,  instituted  a 
scire  facias  proceeding  for  the  revival  of 
the  Jadgment,  and  in  that  proceeding  the 
foltowlng  order  was  entered  by  the  circuit 
•court  of  the  county  of  Elizabeth  City  on 
May  17,  1902: 

"This  day  came  the  plalntlfC  (the  OitizenB' 
Bank)  by  its  attorney,  as  well  as  the  defend- 
■ants,  by  their  attorney,  and  on  motion  of 
the  plaintiff,  by  its  attorney,  it  is  consider- 
ed by  the  court  that  the  plaintiff  may  have 
execution  against  the  defendant^  for  $1,914, 
with  interest  thereon  from  the  30th  day  of 
October,  1890,  and  $8.61  costs  in  the  writ 
aforesaid  specified;  and  also  that  the  plain- 
tiff recover  against  the  said  defendants  its 
■costs  by  it  expended  In  suing  forth  and 
prosecuting  this  writ." 

In  the  execution  book  in  the  clerk's  office 
of  Elizabeth  City  county  Is  found  this  entry: 
-"Citizens'  Bank  of  Richmond  v.  Charles  Sel- 
den and  Wife. 

"Judgment  on  the  17th  day  of  May,  1902, 
for  the  plaintiff  against  the  defendants,  and 
to  have  execution  on  scire  facias  for  the 
■sum  of  nineteen  hundred  and  fourteen  dol- 
lars, with  interest  thereon  from  October  30. 
1890,  and  $S.G1  costs  In  the  writ  (costs  of 
old  suit)  and  Its  costs  in  (scire  facias)  proceed- 
ing $10.70." 

On  May  21,  1902,  the  clerk  of  the  circuit 
-court  issued  an  execution  on  this  judgment 
or  order  as  though  it  was  a  judgment  quod 
recuperet,  returnable  to  first  July  rules,  1902, 
no  credit  as  in  the  original  judgment  being 
mentioned,  and  the  execution  was  received 
t)y  the  sheriff  of  Elizabeth  City  county  on 
Jane  17,  1902,  but  there  was  never  any  re- 


turn of  it  The  clerk  of  Elizabeth  City 
county,  who  went  into  ofiice  under  the  pres- 
ent Constitution  on  January  1,  1901,  Issued 
on  May  17,  1904,  returnable  to  first  July 
rules,  1904,  what  he  called  an  "alias  fl.  fa.," 
upon  the  above-mentioned  order  In  the  scire 
facias  proceeding  for  $1,914,  with  interest 
from  October  30,  1890,  till  paid,  and  $19.31 
costs,  no  mention  being  made  of  the  credit 
on  the  original  judgment  upon  which  the 
scire  facias  proceeding  was  had;  and  this 
execution  was  returned  indorsed  by  the  sher- 
iff, "No  effects  to  satisfy  this  execution." 

On  the  0th  day  of  January,  1904,  the  Citi- 
zens' Exchange  Bank  of  Richmond  assigned, 
or  attempted  to  assign,  one  of  the  above-men- 
tioned judgments  to  H.  A.  Williams,  recit- 
ing that  the  Citizens'  Bank  of  Richmond,  by 
an  agreement  made  January  14,  1896,  con- 
veyed all  of  Its  assets  of  every  kind  to  the 
Citizens'  Exchange  Bank;  and  on  the  26th 
of  June,  1906,  H.  A.  Williams  filed  his  peti- 
tion in  two  certain  chancery  causes  pending 
In  the  circuit  court  of  Gloucester  county,  to 
which  Selden  and  wife  were  parties,  and  In 
which  it  was  sought  to  subject  their  interest 
In  certain  property  to  the  payment  of  the 
liens  thereon;  the  object  of  Williams'  peti- 
tion being  to  enforce  the  Hen  of  the  judgment 
assigned,  or  attempted  to  be  assigned,  to  him 
by  the  Citizens'  Exchange  Bank. 

To  this  petition  of  Williams,  Charles  Sel- 
den filed  his  answer  and  amended  answer, 
which  were  treated  as  a  cross-bill,  to  which 
Williams  filed  his  demurrer  and  answer; 
and  the  cause  was  referred  to  a  special  com- 
missioner of  the  court  to  inquire  and  report 
(among  other  things)  "whether  or  not  there 
are  any  liens  against  any  of  the  interests 
of  the  legatees  under  the  will  of  R.  C.  Selden, 
and,  if  so,  their  amounts,  character,  and  pri- 
ori^." In  response  to  this  decree  of  refer- 
ence. Commissioner  C.  A.  Ashby  on  January 
3,  1907,  filed  an  elaborate  report,  in  which 
the  ground  was  taken  that  the  judgment  set 
up  in  the  petition  of  H.  A.  Williams  was  a 
good  and  valid  judgment  against  the  defend- 
ant Charles  Selden  for  $1,914,  with  interest 
at  the  rate  of  6  per  cent,  per  annum  from  the 
30th  day  of  October,  1890,  and  $8.61,  costs 
of  the  original  judgment,  and  $10.70,  costs 
of  the  scire  facias  proceeding,  subject  to  a 
credit  of  $981.22  as  of  December  24,  1892, 
and  a  lien  upon  the  property  of  Selden  un- 
der the  control  of  the  court  in  the  chancery 
cause.  To  sustain  this  finding  the  commis- 
sioner submitted  an  argument  In  support  of 
the  view  that  the  executions  issued  upon  the 
order  In  the  scire  facias  proceeding,  treated 
by  the  clerks  as  a  judgment  quod  recuperet, 
served  to  revive  and  to  keep  alive  the  orig- 
inal judgment,  so  as  to  render  the  pleas 
of  the  statute  of  limitations  unavailing,  giv- 
ing but  little  consideration  to  the  Important 
question  whether  or  not  Selden  and  wife 
were  entitled  to  the  benefit  of  the  equitable 
defenses  they  sought  to  Interpose  against 
the  judgment 
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Selden  and  wife  excepted  to  the  commls- 
sloner'a  report  on  tbe  following  grounds: 

(1)  Because  the  plea  of  tbe  statute  of  Ilml- 
tatlons,  filed  by  the  exceptants,  was  not 
sustained.  In  so  far  as  tbe  Judgment  In  the 
petition  of  Williams  mentioned,  obtained  by 
the  Citizens'  Bank  of  Blchmond  lagalnst 
the  exceptants,  was  concerned,  and  because 
the  commissioner  reported  that  the  except- 
ants were  precluded  from  making  their  de- 
teaae  by  reason  of  laches. 

(2)  Because  the  proceedings  mentioned  In 
the  report,  on  the  scire  facias  sued  out  by 
the  Citizens'  Bank  against  exceptants,  stop- 
ped the  running  of  the  statute  of  limitations, 
and  because  tbe  commissioner  did  not  re- 
port that  these  proceedings  on  the  scire 
facias  were  yold,  or  at  least  Toidable,  and 
could  be  attacked  collaterally. 

(3)  Because  tbe  commiaaloner  did  not  hold 
that  the  assignee  of  the  bank  took  the  Judg- 
ment In  question  subject  to  all  the  equities 
between  the  makers  and  the  payee  of  the 
note  ui)on  which  the  Judgment  was  original- 
ly obtained  existing  at  the  date  of  the  as- 
signment of  the  Judgment  to  Williams,  and 
which  arose  after  the  assignment  and  be- 
fore the  debtor  had  notice  thereof,  and  be- 
cause the  commissioner  reported  that  no  such 
equities  existed. 

(4)  Because  the  commissioner  reported  that 
the  Judgment  In  question  was  a  subsisting 
lien  on  the  property  of  exceptants. 

(5)  Because  the  commissioner  also  held 
ttiat  Williams  was  entitled  to  have  the  Judg- 
ment In  question  paid  to  him. 

All  of  these  exceptions  were  overruled  by 
the  circuit  court,  and  the  report  of  Commis- 
sioner Ashby  confirmed;  and,  from  the  de- 
cree of  the  circuit  court  so  ruling,  this  ap- 
peal was  allowed. 

To  this  decree  two  errors  are  assigned, 
which  present  the  two  questions:  First. 
Was  the  Judgment  asserted  by  appellee  Wil- 
liams barred  by  the  statute  of  limitations 
when  he  filed  his  petition  in  said  chancery 
causes?  Second.  Oan  a  nonnegotiable  chose 
In  action  (a  Judgment)  be  assigned,  and,  U 
so,  does  the  assignee  thereof  take  It  subject 
to  all  the  equities  of  the  debtor  against  the 
assignor  existing  at  the  time  of  tbe  assign- 
ment? 

If  tbe  answer  to  the  first  question  should 
bare  to  be  In  the  negative,  but  to  the  second 
In  the  affirmative,  the  appellants  would  pre- 
vail In  this  appeal,  and  therefore  we  shall 
take  up  for  consideration  the  second  question 
only,  since,  in  the  view  we  take  of  the  case, 
tbe  decree  appealed  from  is  erroneous  In 
holding  that  tbe  appellants  are  not  entitled 
to  tbe  relief  they  set  up  against  the  Judg- 
ment lien  asserted  against  them. 

"The  recovery  by  the  payee  of  Judgment 
on  a  note  against  tbe  maker  destroys  its  fur- 
ther negotiability"  (7  Cyc.  524 ;  3  Mln.  Inst. 
43),  and  therefore  tbe  Judgment  here  In  ques- 
tion was  but  a  nonnegotiable  chose  In  action, 
which,  though  assignable,  the  assignee  took 


subject  to  an  tbe  equities  of  the  debtor 
against  the  assignoiB  existing  at  the  date  of 
the  assignment,  or  which  arose  after  the  as- 
signment and  before  the  debtor  bad  notice  of 
it;  and  tills  is  the  rule  of  law,  though  the  as- 
signee has  taken  the  assignment  for  value, 
bona  fide,  and  without  notice  of  tbe  equity. 
Picket  y.  Norrls,  2  Wash.  255 ;  Feazle  t.  DU- 
lard,  5  Leigh,  80;  Bagsdale  v.  Hagy,  9  Grat. 
409;  Stebbins  v.  Bruce,  80  Va.  389;  Sterner 
V.  Harris,  81  Va.  461;  Btberidge  v.  Parker, 
76  Va.  247.    See,  also,  Code  Va.  1904,  i  2800. 

It  is  also  equally  as  well  settled  that  tbe 
assignee  of  nonnegotiable  obligation  can  take 
no  rights  which  hia  assignor  did  not  possess, 
and  generally  make  no  defense  he  could  not 
make.  Stockton  v.  Cook,  3  Munf.  69,  5  Am.. 
Dec.  604;  Meredith  v.  Salmon,  21  Orat  762, 
9  Grat  409,  supra ;  Prim  v.  Mcintosh,  43  W. 
Va.  790,  28  S.  B.  742. 

As  suggested  by  counsel  for  appellants, 
"the  stream  cannot  rise  higher  than  Its 
source";  and.  If  the  Citizens'  Bank  had  no 
interest  in  the  Judgment  after  appellants  had 
paid  the  debt  for  which  their  note  had  been 
deposited  as  collateral,  which  it  could  enforce 
against  appellants,  it  certainly  could  not, 
either  indirectly  or  directly,  assign  the  Judg- 
ment to  appellee,  with  the  right  to  the  lat- 
ter to  enforce  its  payment  by  appellants. 
When  appellee  acquired.  If  in  fact  he  ever 
acquired,  title  to  the  Judgment,  he  acquired 
nothing  but  the  actual  right  and  title  of  the 
Citizens'  Bank,  and  took  that  subject  to  all 
the  equities  to  which  it  was  subject  In  the 
hands  of  the  bank.  Authorities,  supra,  and 
Cussen  v.  Brandt,  97  Va.  1-9,  32  S.  B.  791. 
76  Am.  St  Bcp.  762. 

It  is  well  to  bear  in  mind  In  this  connec- 
tion that  the  Citizens'  Exchange  Bank,  and 
not  the  Judgment  creditor,  the  Citizens'  Bank, 
made  the  assignment  to  appellee;  and  there 
is  no  proof  that  the  Citizens'  Exchange  Bank 
ever  owned  the  Judgment  or  any  interest 
therein,  other  than  the  recitals  in  its  attempt- 
ed assignment  to  appellee.  Bvery  cent  that 
the  original  Judgment  creditor,  the  Citizens' 
Bank,  could  demand  of  appellants,  had  been 
paid,  and  it  had  disclaimed,  as  above  men- 
tioned, in  1894  any  further  Interest  in  tbe 
original  note  or  Judgment,  declaring  that 
thereafter  the  Judgment  belonged  to  the  fer- 
tilizer company,  and  neither  that  company 
nor  its  receiver  has  ever  asserted  any  right 
to  or  Interest  In  the  Judgment  since  the  filing 
of  tbe  bill  in  the  chancery  suit  by  the  Citi- 
zens' Bank  In  1894,  in  which  the  bank  dis- 
claimed any  interest  in  the  Judgment  True, 
appellants  made  no  defense  to  that  chancery 
suit,  but  this  fact  cannot  be  Invoked  to  estop 
them  from  making  the  defense  they  set  up 
against  the  recovery  sought  In  this  suit  Non 
constat,  but  they  considered  there  were  prior 
liens  on  the  land  sought  to  be  subjected  In 
the  former  suit  which  would  nearly,  If  not  al- 
together, consume  the  proceeds  from  the  sale 
of  the  land,  and  the  expense  of  employing 
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coanael  would  be  greater  than  the  poulble 
loaa  from  not  defending  the  suit  at  alL  The 
sequel  Justified  the  coune  they  puraued,  as 
there  waa,  so  far  as  this  record  discloses,  no 
decree  over  against  them  for  the  balance  of 
the  face  value  of  the  Judgment  after  crediting 
the  sixty  odd  dollars  thereon  above  men- 
tioned. 

Nor  doee  their  failure  to  make  defense  to 
the  action  at  law.  In  which  the  Judgment  In 
the  name  of  the  Citizens'  Bank  was  obtain- 
ed against  them  In  1893,  supra,  or  their  fall- 
nre  to  defend  against  the  scire  facias  proceed- 
ing In  1902,  preclude. them  from  making  the 
equitable  defenses  relied  on  in  this  suit 
They  could  have  made  these  defenses  at  law 
under  section  8299  of  the  Code  of  1904  only ; 
and  that  section  and  section  8300  left  It  op- 
tional In  appellants  whether  they  would  or 
would  not  then  make  these  equitable  de- 
fenses, provided  nothing  occurred  In  the  law 
actions  which  the  statute  declares  precludes 
them  from  relief  In  equity ;  and  It  Is  not  pre- 
tended that  by  the  terms  of  the  statute,  as 
applied  to  what  took  place  In  either  of  said 
law  actions,  appellants  should  be  considered 
as  precluded  from  setting  up  their  equitable 
defenses  in  this  suit.  It  wlU  be  observed 
that  the  original  law  action  was  upon  a  past 
due  negotiable  note  held  as  collateral  for  a 
debt  of  the  pledgor  for  a  much  less  amount 
than  the  face  of  the  note,  and  the  proof  shows 
that  appellants  thought  their  equitable  de- 
fense was  being  made  by  their  attorneys. 
But  be  this  as  It  may,  appellants  were  not 
prejudiced  by  their  defense  not  being  then 
made.  Code  Va.  1904,  {  8300,  supra;  Way- 
land  V.  Tucker.  4  Orat  269,  60  Am.  Dec.  76. 

"Where  a  chose  In  action  is  assigned  as 
collateral  security,  the  pledgee  may  bring  an 
action  upon  It  and  recover  the  whole  amount 
even  though  such  amount  exceeds  the  debt 
secured;  the  rule  being  that  the  pledgee,  If 
he  realizes  more  than  the  amount  of  the 
debt  secured,  shall  hold  the  surplus  as  trustee 
for  the  pledgor."  But  In  an  action  by  the 
pledgee  of  a  promissory  note  which  has  been 
pledged  to  secure  a  sum  less  than  the  amount 
for  which  the  note  was  given,  the  pledgee 
cannot  deprive  the  maker  of  all  equitable  de- 
fenses against  the  pledgor,  who  Is  stUl  a 
part  owner  of  the  note.  22  A.  ft  B.  Bncy.  I<. 
pp.  898,  899. 

Tbe  statements  of  the  law  Just  quoted  are 
supported  by  authorities  cited  In  the  foot- 
note, and  in  the  case  In  Judgment  it  is  to  be 
noted  that  the  pledgor  of  the  note,  the  ferti- 
lizer company,  never  had  at  any  time  the 
right  to  enforce  Its  payment  as  the  consid- 
eration for  which  the  note  was  given  had 
whollr  failed ;  so  that  the  equities  set  up  by 
appellants  were  Inherent  In  the  note  itself. 
When  the  Judgment  was  recovered  against 
appellants,  the  plaintUf  bank  being  a  nominal 
plaintiir,  and  the  amount  for  which  the  note 
had  been  held  as  collateral  having  then  been 
paid,  and  the  fertilizer  company,  the  pledgor. 


having  no  beneficial  or  equitable  Interest  In 
It  appellants  were  entitled  to  equitable  relief 
against  the  balance  due  on  the  note,  and 
therefore  the  pledgee,  the  Citizens'  Ban!i,  had 
no  beneficial  or  equitable  interest  in  it  to 
transfer  to  the  Citizens'  Exchange  Bank,  un- 
der whose  assignment  appellee  claims  the 
right  to  enforce  payment  of  the  Judgment  in 
this  suit 

That  there  waa  an  absolute  failure  of  the 
consideration  for  which  the  note,  upon  which 
this  Judgment  was  obtained,  was  executed,  is 
not  questioned;  and  the  rule  that  where  the 
original  debtor  in  a  nonnegotlable  chose  in 
action  is  sued  by  an  assignee  of  such  chose  in 
action,  the  defenses,  legal  and  equitable, 
which  he  had  at  the  time  of  the  assignment, 
or  at  the  time  when  notice  of  it  was  given, 
against  the  original  creditor,  avail  him 
against  the  substituted  creditor,  applies,  and 
this  rule  applies  to  all  forms  of  contract  not 
negotiable,  and  to  all  defenses  which  would 
have  been  valid  between  the  debtor  and  the 
original  creditor.  They  may  arise  out  of  and 
be  inherent  in  the  very  terms  or  nature  of  the 
obligation  itself,  as  that  it  was  conditional  and 
the  condition  has  not  been  performed  by  the 
assignor,  failure  or  Illegality  of  the  consider- 
ation, and  the  like,  or  they  may  exist  outside 
of  the  contract  as  set-off,  payment  release, 
the  condition  of  accounts  between  the  parties, 
and  the  like.  It  is  essential,  however,  that 
the  equity  In  favor  of  the  debtor  should  exist 
at  the  time  of  the  assignment  or  before  notice 
thereof.    2  Pom.  E4.  Jur.  (2d  Ed.)  I  704. 

The  equities  of  appellant  are  manifest 
from  what  has  been  stated,  and  the  essential 
to  appellants'  right  to  set  them  up  here, 
pointed  out  by  the  learned  author  to  whom 
we  have  Just  referred,  is  fully  met  as  plain-. 
ly  appears  from  the  record. 

Appellee  In  answer  to  interrogatories  pro- 
pounded to  him  by  appellant,  Charles  Selden, 
states  that  he  acquired,  as  an  investment 
the  Judgment  In  question  on  or  about  Jan- 
uary 6,  1904;  that  the  amount  |760,  paid 
the  Citizens'  Exchange  Bank  therefor  "was 
his  own  money  and  nobody  else's";  but  the 
fact  remains  that  there  Is  no  proof  in  the 
record  of  any  right  in  the  Citizens'  Exchange 
Bank  to  the  Judgment  other  than  the  mere 
recital  in  a  copy  of  the  assignment  above 
mentioned  that  this  bank  "had  acquired  from 
the  Citizens'  Bank  its  assets,"  etc.  It  will 
be  observed  that  the  Citizens'  Bank  had  de- 
clared in  1894  that  it  had  no  interest  ii^the 
Judgment  that  the  same  belonged  to  the 
fertilizer  company,  and  that  the  Judgment 
was  assigned  to  the  bank  as  collateral  only 
for  a  debt  of  $890  due  from  the  fertilizer 
company,  which  had  been  paid,  and  not  for 
collection.  If  after  these  declarations  and 
admissions,  and  before  the  Citizens'  Exchange 
Bank  is  said  to  have  acquired  the  assets  of 
the  Citizens'  Bank,  the  last-named  bank  had 
regained  the  title  to  the  Judgment  or  any  in- 
terest therein  which  could  pass  by  assign- 
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zuent,  there  la  not  the  slightest  proof  in 
this  record  of  that  fact.  The  master  commlB- 
sioner  a&ya  In  his  report  that  It  was  agreed 
that  Forbes,  the  receiver  of  the  fertilizer 
company,  would  testify  that  he  did  not  know 
where  the  books  and  papers  of  the  com- 
pany were,  but  believed  they  were  lost  In 
two  flres  which  partially  destroyed  the  busi- 
ness house  of  the  company  in  Richmond; 
and  the  report  further  states  that  "In  1898, 
or  thereabouts,  the  Citizens'  Exchange  Bank 
of  Richmond  acquired  the  uncollected  as- 
sets of  the  Citizens'  Bank  of  Richmond.  The 
National  Bank  of  Richmond  then  acquired  the 
assets  of  the  Citizens'  Exchange  Bank  and  al- 
so certain  assets,  and  the  books  of  the  Citi- 
zens' Bank  of  Richmond.  The  books  of  the 
Citizens'  Bank  of  Rldunond,  which  would 
show  the  circumstances  surrounding  this 
transaction,  are  not  now  accessible  to  the 
cashier  of  said  National  Bank,  and  he  does 
not  know  where  they  are." 

It  cannot  be  that  the  Citizens'  Bank,  after 
disclaiming  any  interest  in  or  right  to  the 
Judgment  In  question,  for  the  reason  that  it 
had  be^i  assigned  to  it  as  a  collateral  only 
for  a  debt  of  |890,  which  bad  been  paid, 
could  have  assigned  or  attempted  to  assign 
the  Judgment  to  appellee's  assignor,  the  Citi- 
zens' Exchange  Bank,  and,  in  the  absence 
of  proof  of  that  fact,  It  would  .not  be  pre- 
sumed. 

This  being  the  case  In  Judgment,  a  repeti- 
tion of  what  was  so  well  said  by  Carrlng- 
ton,  J.,  In  Picket  v.  Morris,  supra,  Is  Justi- 
fied, viz.:  "It  would  perhaps  seem  strange 
that  a  court  of  equity  should  not  possess  the 
power  of  relieving  against  a  Judgment  at 
.law  obviously  unjust  and  against  the  right 
of  the  cause." 

The  further  contention  of  appellee,  that 
the  appellants  are  estopped  to  make  defense 
In  this  suit  by  reason  of  their  "gross  laches," 
Is  wholly  without  merit,  for  there  is  not  the 
faintest  proof  In  the  record  that  he  was 
misled  to  his  injury,  by  any  omission  on  the 
part  of  appellants  to  keep  and  perform  any 
obligation  to  him,  of  whom  they  perhaps 


never  heard  until  his  petition  was  filed  in 
this  cause,  June  26,  1906.  On  the  other  hand, 
appellee  might  easily  have  obtained  Informa- 
tion that  neither  the  bank  which  attempted 
to  assign  the  Judgment  in  question  nor  the 
bank  under  which  It  claimed  had  any  right 
to  or  interest  In  the  Judgment  to  assign; 
but.  Instead  of  inquiry,  he  pays  but  $750 
for  the  Judgment,  upon  which  there  was  then 
due.  Including  interest,  about  $2,000.  and 
takes  the  assignment  "without  recourse," 
which  Itself  suggests  doubtful  right  in  the 

tLBBlgaOT. 

We  are  of  opinion,  upon  the  whole  case, 
that  the  decree  appealed  frcMu  is  erroneous, 
and  that  the  appellants  are  oitltled  to  the  re- 
lief they  seek.  Therefore,  the  decree  will  be 
reversed  and  annulled,  and  this  court  wIU 
enter  the  decree  the  circuit  court  should 
have  entered,  dismissing  appellee's  petition 
In  the  cause^  with  costs  to  appellants. 

Reversed. 

BUCHANAN  and  WHinXE,  JJ.  (dissent- 
ing). We  are  unable  to  concur  In  the  con- 
clusion readied  by  a  majority  of  the  court  in 
this  case. 

We  concede  the  correctness  of  the  general 
proposition  upon  which  the  opinion  la  based. 
that  the  assignee  of  a  Judgment  takes  it 
subject  to  all  equities  of  the  debtor  against 
the  assignor.  But  in  this  Instance  the  ap- 
pellants are  estopped  from  invoking  that 
doctrine  by  the  consent  decree  of  September 
22,  1894,  pronounced  by  the  circuit  court  of 
Elizabeth  City  county  in  the  case  of  the 
Citizens'  Bank  of  Richmond,  Ya.,  v.  Appel- 
lants et  al.,  which  confirmed  a  commission- 
er's report  establishing  the  validity  of  the 
Judgement  In  question.  The  decree,  moreover, 
directed  the  sale  of  real  estate  belonging  to 
Mrs.  Selden  to  satisfy  Hens,  and  this  Judg- 
ment received  Its  ratable  share  of  the  pro- 
i«ed8.  A  more  forcible  illustration  of  the 
principle  of  estoppel  by  decree  could  hardly 
be  presented;  and  we  cannot  assent  to 
the  overthrow  of  that  doctrine  to  relieve  the 
hardship  of  the  particular  case. 
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ROANOKE  BT.  &  ELECTRIC  CO.  v.  STBB- 

EETT. 
(Sspreme  Cooit  of  Appeals  of  Yirtinia.    Sept. 

1.  Cabbixbs— Accident  to  Tbain — Coixafsx 
or  Bbidob — Hidden  Defect— Evidence. 

Eridence  Iteld  to  sustain  the  theory  that  the 
eollapae  of  a  street  railway  company's  bridge 
wu  caused  by  a  hidden  and  internal  defect  in 
the  weld  of  a  cord  which  supported  the  entire 
structure,  and  which  broke  at  the  place  where 
welded,  which  defect  could  not  have  been  de- 
tected by  the  utmost  scrutiny. 

2.  Save — Cabbiase  of  Passenoebs — Pkbson- 
AL  iNJUBiEa — Hidden  Defects. 

Where  an  accident  arises  from  a  hidden  and 
internal  defect,  which  a  thorough  examination 
would  not  disclose,  and  which  could  not  be 
guarded  against  by  the  exercise  of  a  sound  judg- 
ment and  the  most  vigilant  oversight,  the  carrier 
is  not  liable  for  an  injury  to  a  passenger  re- 
salting  therefrom. 

3.  NBOuoKnoB— Acre   Conbtitutino   Negli- 
gence—"Inevitable  Accident." 

An  accident  is  inevitable  if  the  person  in 
connection  with  whom  it  occurs  neither  has,  nor 
te  le(^Iy  bound  to  have,  sufBcient  power  to 
avoid  it  or  prevent  its  injuring  another;  and 
in  such  a  case,  the  essential  element  of  legal 
dnty  being  wanting,  the  person  cannot  be  held 
Dcgligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  37,  Negligence,  g  80. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3571-3573.] 

4.  Carbiebs— Cabbiaoe  of  Passenoebs— Feb- 
BONAL  lN.n7BiES— Negligence. 

The  slightest  neglect  against  which  human 
prudence  and  foresight  might  have  guarded,  and 
by  reason  of  which  an  injury  may  have  been  oc- 
casioned, renders  a  carrier  liable  for  an  injury 
to  a  i>assenger. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1087.] 

6.  Sake- Tbial— iNBTBUcnoNS. 

In  an  action  by  a  passenger  against  a  car- 
rier for  injuries  resulting  from  the  collapse  of  a 
bridge,  a  requested  charge  that  plaintiff,  to  es- 
tablish defendant's  negligence,  must  show  more 
than  a  probability  of  a  negligent  act,  and  cannot 
recover  if  it  is  just  as  probable  that  the  accident 
resulted  from  one  of  two  causes,  for  one  of 
which  defendant  was  not  responsible,  was  prop- 
erly modified  to  state  that  plaintiff,  to  estaolish 
defendant's  negligence,  must  show  more  than  a 
probability  of  a  negligent  act,  but  that,  when 
plaintiff  had  shown  that  she  was  injured  by  the 
breaking  down  of  the  bridge  and  overturning  of 
the  car,  it  was  sufficient  proof  of  defendant's  neg- 
ligence, and  that  the  burden  of  proof  was  then 
on  defendant  to  establish  by  a  preponderance  of 
evidence  that  it  has  been  guilty  of  no  negligence 
whatsoever  which  caosed  the  accident,  and  that 
the  damage  has  been  caused  by  inevitable  casual- 
ty or  by  some  cause  which  human  care  and  fore- 
sight could  not  prevent. 

(Ed.  Note.— For  raws  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |  1334.] 

6.  Same— PBESxniPTioN  of  Cabbies' s  Negli- 
gence. 
The  presumption  of  a  carrier's  negligence 
does  not  arise  from  the  abstract  fact  of  an  acci- 
dent to  a  passenger,  but  whether  it  exists  de- 
pends upon  the  nature  of  the  accident,  which 
must  be  such  as  does  not  in  the  usual  course  of 
things  happen  to  passengers  when  due  care  is 
exercised  by  the  carrier. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  »,  Carriers,  M  1283-1294.] 

Error  to  Circuit  Court,  Roanoke  County. 
Action   by   Mary   K   Sterrett  against  the 

62S.E.-^ 


Roanoke  Railway  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded  for  a  new  trial. 

Robertson,  Hall,  Woods  &,  Jackson  and  Du- 
pey  &  Whittle,  for  plaintiff  In  error.  N.  H. 
Halrston  &  Son,  and  Hoge  &  Penn,  for  de- 
fendant In  error. 

HARRISON,  J.  This  action  was  brouglit 
by  Mary  E.  Sterrett  against  tbe  Bsanoke 
Railway  &  Electric  Company  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sus- 
tained by  ber  in  consequence  of  the  negligent 
failure  of  the  defendant  company  to  main- 
tain one  of  Its  street  railway  bridges  In  a 
safe  condition.  The  trial  resulted  In  a  ver- 
dict and  Judgment  in  favor  of  the  plaintiff, 
the  propriety  of  which  is  called  in  question 
by  this  writ  of  error. 

In  the  view  we  take  of  the  case,  it  will  con^ 
dnce  to  clearness  and  brevity  to  consider  first 
the  assignment  of  error,  which  Involves  the 
action  of  the  circuit  court  In  refusing  to  set 
aside  the  verdict  of  tlie  Jury,  upon  the  ground 
that  it  was  contrary  to  the  law  and  the  evi- 
dence. 

The  record  diows  that  one  branch  of  the 
defendant's  street  car  system  ran  from  Roa- 
noke City  for  a  distance  of  some  2^  miles  to 
the  suburban  town  of  Vinton.  Before  reach- 
ing the  corporate  limits  of  Vinton,  this  line 
crossed  Tinker  creek  on  an  Iron  truss  bridge, 
which  was  about  76  feet  long,  made  into  one 
span  composed  of  six  sections  of  12%  feet 
each.  Upon  each  section  of  the  span  was 
placed  wooden  stringers,  running  the  length 
of  each  section.  These  stringers  were  12  by  10 
inches  in  size,  and  were  supported  at  either 
end  of  the  12i^-foot  section  by  resting  about 
2  or  21^  Inches  on  metal  plates,  called  "floor 
beams,"  about  B  Inches  in  width.  These 
wooden  stringers  were  fastened  together  with 
straps,  BO  as  to  hold  them  together  and  pre- 
vent lateral  movement  Upon  these  stringers 
were  placed  the  cross-ties,  which  were  se- 
curely faBtened,  and  to  the  ties  were  spiked 
the  rails.  The  record  further  shows  that  this 
bridge  is  what  is  known  as  a  "pin  connected 
Pratt  truss  bridge";  that  the  truss  Is  sup- 
ported by  long  iron  cords,  known  as  top  and 
bottom  cords,  made  of  wrought  Iron.  These 
cords  come  together  at  a  point  Just  under  the 
track,  and  are  connected  by  a  pin  or  post, 
made  of  wrought  iron,  which  pin  runs 
through  loops  at  the  ends  of  these  cords.  It 
is  shown  that  the  entire  weight  of  the  bridge 
is  held  up  by  these  cords,  and  the  bridge  so 
constructed  that  if  the  connecting  pin  Is  brok- 
en, or  any  one  of  the  cords  is  broken,  the 
bridge  will  collapse.  It  appears  that  the 
Iron  bridge  in  question  was  made  to  order 
for  the  defendant  company  by  the  Virginia 
Bridge  &  Iron  Company,  of  Roanoke,  Va., 
which  Is  shown  to  have  been,  and  still  to  be, 
a  thoroughly  reputable,  competent,  and  reli- 
able manufacturer.  It  further  appears  that 
at  the  time  of  the  accident  the  bridge  had 
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been  conttnnotiBly  In  nse  for  bIz  yean,  and 
was  believed  by  the  defendant  railway  com- 
pany to  be  i)erfectly  safe  and  anltable  for  the 
nse  to  which  It  was  pnt  It  further  appears 
that  some  eight  or  ten  months  prior  to  the 
accident  this  bridge  was  thorooghly  OTerhanl* 
ed,  new  stringers  were  pnt  In,  and  the  entire 
strnctnre  examined  and  Inspected.  It  is  also 
shown  that  about  two  months  prior  to  the  ac- 
cident new  60-ponnd  rails  were  substituted 
for  old  rails,  and  the  entire  bridge  at  that 
time  again  examined  and  Inspected.  It  twfi 
ther  appears  that  a  competent  inspector  of 
bridges  was  kept  In  the  employ  of  the  defend- 
ant company,  who  examined  this  bridge  ev- 
ery few  weeks,  and  that  no  defect  was  dis- 
covered, except  those  which  were  repaired  in 
the  manner  already  mentioned.  The  capacity 
of  the  bridge  is  shown  to  have  been  very 
much  greater  than  was  actually  necessary  for 
the  purposes  and  uses  to  which  the  bridge 
was  pat 

On  the  morning  of  the  accident  several 
cars,  heavily  loaded  with  passengers,  had 
passed  over  the  bridge  safely,  with  nothing 
occurring  to  suggest  or  indicate  any  defect 
therein.  Finally  the  car  involved  in  the  ac- 
cident under  consideration,  containing  about 
85  or  90  passengers,  came  upon  the  bridge 
on  its  way  from  Vinton  to  Roanoke.  It  had 
passed  over  about  three-fourths  of  the  bridge, 
when  suddenly  and  without  warning  the 
structure  collapsed,  and  the  bridge,  with  the 
exception  of  a  portion  of  its  western  section, 
fell  into  the  stream.  The  car,  with  Its  pas- 
sengers, was  for  a  while  held  up  by  the  rails, 
but  these  rails  gradually  bent  until  one  of 
them  broke,  precipitating  the  rear  end  of  the 
car  Into  the  stream.  Mary  E.  Sterrett,  the 
dtf  endant  in  error,  was  a  passenger  on  this 
car,  and  received  the  Injories  of  Which  she 
complains. 

Totally  different  theories  are  advanced  by 
the  parties,  respectively,  as  to  the  cause  of 
this  accident  The  defendant  in  error  con- 
tends that  some  of  the  stringers,  the  ends 
of  which  rested  upon  the  floor  beams,  had 
slipped  until  the  lap  or  catch  was  reduced 
from  2  or  2\i  inches  to  only  one  Inch  and  a 
half,  and  that  the  defendant  company  had, 
or  ought  to  have  had,  notice  of  this  alleged 
defect  The  contention  of  the  defendant  in 
error  is,  further,  that  the  weight  of  the  car 
upon  these  stringers  caused  them,  at  the  time 
of  the  accident  to  slip  entirely  off  of  the 
floor  beams,  thus  leaving  nothing  to  support 
the  car. 

The  contention  of  the  plaintiff  in  error 
is  that  one  of  the  iron  cords  which  was  found 
broken  had  a  defective  weld  just  where  the 
loop  was  made  in  the  cord,  and  that  the 
break  was  in  this  weld;  that  the  detect 
in  the  weld  was  latent,  and  could  not  be  dis- 
covered by  any  external  examination,  and 
only  appeared  after  the  weld  was  broken; 
and  that  the  hidden  defect  in  the  weld  caus- 
ed the  cord  to  break  and  the  bridge,  which 
WW  supported  by  the  cord,  to  collapse. 


We  are  of  opinion  that  the  erldoioe  falls 
to  sustain  the  contention  of  the  defoidant  in 
error  that  the  accident  was  caused  by  the 
stringers  slipping  off  of  the  floor  beams,  and 
establishes  the  theory  of  the  plaintiff  In  er- 
ror, fbat  the  accident  resolted  from  the  de- 
fective weld  which  caused  the  cord  support- 
ing the  entire  structure  to  break,  thereby  ef- 
fecting the  inevitable  collapse  which  fol- 
lowed. 

The  witnesses  introduced  by  the  defend- 
ant in  error  for  the  purpose  of  showing  that 
the  bridge  was  not  in  a  safe  condition  were 
without  knowledge  or  experience  in  the  con- 
struction of  bridges  or  tn  bridge  engineering. 
They  do  not  profess  to  know  that  the  string- 
ers were  in  an  unsafe  condition,  or  whether 
they  had  been  built  into  the  bridge  as  situ- 
ated when  seen  by  them.  They  do  not  say 
that  the  slipping  of  the  stringers,  which  they 
supposed  had  taken  place,  caused  or  con- 
tributed to  the  accident  They  merely  state, 
without  having  made  any  measurement,  that 
the  stringers  only  rested  upon  the  floor  bieams 
1^  inches;  the  statement  that  they  had 
slipped  being  mere  assumption.  Further, 
these  witnesses  made  their  observations  of 
the  stringeiB  in  most  Instances  some  time 
before  the  accident,  and  locate  most.  If  not 
all,  of  the  stringers  observed  by  them  at  a 
point  other  than  the  section  of  the  bridge 
where  the  collapse  occurred.  This  theory  of 
the  defendant  in  error,  that  the  stringers 
had  slipped  and  thereby  caused  the  accident 
is,  however,  shown  to  be  fallacious  and  wlQi- 
out  foundation  by  the  testimony  of  com- 
petent experts,  whose  evidence  is  not  In  con- 
flict with  the  plaintUTs  witnesses,  who  admit 
their  inability  to  say  whether  the  conditions 
they  describe  did,  or  did  not,  cause  or  con- 
tribute to  the  collapse  of  the  bridge. 

Two  experts  were  introduced  by  the  plain- 
tiff in  error— one  a  bridge  builder  and  the 
other  a  bridge  engineer — ^both  competent  with 
long  experience  in  their  line  and  familiar 
with  the  character  and  construction  of  the 
bridge  in  question.  They  show  that  the  con- 
ditions described  by  the  plaintiff's  witnesses, 
if  true,  could  not  have  caused  the  accident 
and  did  not  In  any  way  contribute  thereto. 
The  undisputed  testimony  of  these  experts 
is  that,  if  the  stringers  had  slipped  and  fall- 
en, it  would  not  have  caused  the  bridge  to 
fall,  for  the  reason  that  the  stringers  get 
their  support,  in  part  from  the  bridge,  vrhlle 
the  latter  gets  no  part  of  its  support  from 
the  stringers. 

These  experts  explain  the  mechanism  of 
the  bridge,  and  show  that  while  it  is  built 
in  6  sections  of  12^  feet  each,  yet  tiiese 
sections  are  all  connected  into  one  entire 
span  which  makes  the  whole  bridge.  The 
iron  cords  which  unite  these  several  sections 
and  bind  them  into  one  span  are  what  holds 
up  the  bridge;  the  stringers  performing  no 
function  of  that  sort  If  one  of  these  cords 
breaks,  the  bridge  falls.  It  is  further  shown 
that,  if  one  or  more  of  the  stringeis  bad 
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■IlDped  from  tbe  beami  and  fallen  Into  the 
creek,  neither  the  bridge  nor  the  car  would 
have  fallen  from  that  canae. 

Theee  exiterta  Inspected  the  bridge  after  It 
had  fallen,  and  found  no  nnaonnd  or  broken 
tlmbera  therein,  and  found  no  faulty  ccmdl- 
tlon  of  anything  about  the  bridge,  except 
the  defect  In  the  loop  of  the  bottom  cord, 
where  there  had  been  an  Imperfect  weld. 
The  broken  cord  was  produced  in  court,  and 
the  nnquallfled  testimony  of  theae  experi- 
enced bridgemen  ie  that  the  breaking  of 
that  cord  was  the  aole  cause  of  the  accident, 
and  that  the  defect  in  the  cord  was  the  im- 
perfect weld,  which  could  not  hare  been  de- 
tected ty  the  utmost  scrutiny. 

"Where  an  accident  arises  from  a  hidden 
and  internal  defect,  which  a  careful  and 
thorough  examination  would  not  disclose,  and 
which  could  not  be  guarded  against  by  the 
exercise  of  a  sound  Judgment  and  the  most 
Tigllant  oversiipit,  then  the  proprietor  is 
not  Uable  for  the  injury,  but  the  misfortune 
most  be  borne  by  the  sufFerer  as  one  of  that 
daas  of  taijnries  for  which  the  law  can  af- 
ford no  redress  in  the  form  of  a  pecuniary 
compensation."  2  Hutchinson  on  Carriers 
(3d  Ed.)  U  90S,  904  The  liability  of  a  car- 
rier of  passengers  as  thus  defined  is  now 
almost  universally   adopted. 

As  a  matter  of  course,  there  can  be  no  neg> 
Ilgence  where  there  is  no  breach  of  duty.  It 
must  appear,  therefore,  not  only  that  the  de- 
fendant owed  a  duty,  Imt  also  that  he  did 
not  perform  it;  and,  if  the  accident  com- 
plained of  w(is  ineritable.  It  is  not  a  case  of 
nei^Igence.  An  accident  is  inevitable,  if  the 
person  by  whom  it  occurs  neither  tias,  nor  is 
legally  bound  to  have,  sufficient  power  to 
avoid  it,  or  prevent  its  injuring  another. 
In  such  a  case  the  essential  element  of  a 
legal  duty  is  wanting,  and  it  cannot,  there- 
fore, be  a  case  of  negligence.  1  Shearman 
&  Red.  on  Neg.  H  15,  16. 

Applying  these  well-settled  principles  to 
the  established  facts  in  the  case  before  us, 
the  conclusion  cannot  be  escaped  that  the 
accident  under  consideration  was  one  of  those 
Inevitable  and  unavoidable  casualties  which 
hnman  care  and  foresight  could  not  have  pro- 
vided against,  and  that  no  liability  attaches 
to  the  plaintiff  in  error  on  account  thereof. 

Notwithstanding  the  conclusion  reached  on 
tbe  merits,  tbe  case  must,  under  our  practice, 
be  remanded  for  another  trial,  if  the  plaintiff 
be  so  advised.  It  is  therefore  necessary  that 
objections  taken  to  two  of  the  Instructions 
given  by  tbe  circuit  court  should  be  consid- 
ered. 

The  first  of  these  is  instruction  No.  4,  giv- 
en on  I>ehalf  of  the  plaintiff,  which  is  as  fol- 
lows: "Tbe  slightest  neglect  against  which 
hnman  prudence  and  foresight  might  have 
guarded,  and  by  reason  of  which  the  injury 
may  have  been  occasioned,  renders  the  Roa- 
noke Railway  Company  liable  in  damages  for 
toch  injury." 


The  objection  made  to  tills  instmetion  is 
that  the  Jury  are  told  that  negligence  that 
may  tiave  occasioned  the  plaintiff's  injury 
will  Justify  a  recovery ;  it  being  insisted  that 
the  negligence  must  liave  caused  the  injury 
In  order  to  Justify  a  recovery. 

This  instruction,  in  the  same  language  that 
is  here  employed,  has  been  more  than  once 
approved  by  this  court  in  cases  of  a  like 
nature.  Bait  &  O.  R.  Co.  v.  Wightman's 
Adm'r,  29  Orat  431,  26  Am.  Rep.  884; 
Bait,  ft  O.  R.  Go.  V.  Noel's  Adm'r,  82  Orat 
394.  In  both  of  these  cases  the  accident  re- 
sulted to  a  passenger  from  tbe  falling  of  a 
railroad  bridge.  An  examination  of  the  rec- 
ords and  the  briefs  filed  in  both  cases  shows 
tliat  the  same  objection  and  the  same  argu- 
ment in  support  thereof  was  there  made  to 
this  instruction  that  is  now  made. 

In  the  first  case  cited  Judge  Staples,  speak- 
ing for  a  unanimous  court,  in  referring  to 
this  instruction  in  common  with  four  others, 
says:  "We  do  not  deem  it  necessary  to  enter 
into  any  discussion  of  the  propositions  of 
law  involved  in  these  instructions.  It  is  suf- 
ficient to  say  tliat  they  are  fully  sustained  by 
the  elementary  writers  and  by  the  opinions 
of  the  most  respectable  courts  in  this  coun- 
try." 

The  case  of  Noel's  Adm'r,  supra.  Is  to  the 
same  effect 

In  the  light  of  these  authorities,  the  objec- 
tion to  the  instmetion  under  consideration 
was  pr(%)erly  overruled. 

The  second  objection  taken  by  the  plaintiff 
In  error  Is  to  the  modification  made  by  the 
circuit  court  of  its  Instruction  No.  2.  The  in- 
struction as  asked  for,  was  as  follows:  "The 
Jury  are  instructed  that  the  plaintiff,  in  or- 
der to  recover  In  this  case,  must  establish  the 
negligence  of  the  defendant  by  evidence  suffi- 
cient to  satisfy  reasonable  and  well-balanced 
minds.  Th^  are  further  instructed  that  the 
evidence  must  show  more  than  a  probability 
of  a  negligent  act,  and  the  plaintiff  cannot 
recover  if  it  is  Just  as  probable  that  the  ac- 
cident in  which  the  plaintiff  was  injured  re- 
sulted from  one  of  two  causes,  for  one  of 
which  the  defendant  is  not  responsible." 

Tills  instruction  waa  modified  by  the  court, 
and  made  to  read  as  follows:  'The  Jury  are 
instructed  that  the  plaintiff,  in  order  to  recov- 
er in  this  case,  must  establish  the  negligence 
of  the  defendant  by  evidence  sufficient  to  sat- 
isfy reasonable  and  well-l>aianced  minds,  and 
the  evidence  must  show  more  than  a  proba- 
bility of  a  negligent  act ;  but,  when  the  plain- 
tiff has  shown  that  she  was  injured  by  the 
Iireaking  down  of  the  bridge  and  overturning 
the  car,  tlien  this  is  sufficient  proof  of  negli- 
gence on  the  part  of  the  defendant  company 
to  meet  the  requirements  almve  stated,  and 
then  the  burden  of  proof  is  on  the  company 
to  establish,  by  a  preponderance  of  evidence, 
that  It  has  been  guilty  of  no  negligence  wtiat- 
soever  which  caused  the  accident,  and  the 
damage  has  been  occasioned   by  inevitable 
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casaalty  or  by  some  caase  which  human  care 
and  foresl^t  could  not  prevent." 

There  was  no  error  In  this  action  of  the 
clrcnlt  court  Under  the  instruction,  as 
asked  for,  the  defendant  company  would 
merely  have  to  raise  a  doubt  as  to  the  cause 
of  the  accident,  and  thereby  shift  to  the 
plaintiff  a  greater  burden  than  the  law  Im- 
poses In  such  cases.  In  the  case  of  a  passen- 
ger, when  the  plaintiff  shows  that  his  injury 
resulted  from  an  accident  which  was  caused 
by  the  breaking  down  of  one  of  the  carrier's 
bridges,  it  is  sufficient  proof  of  negligence 
<m  the  part  of  the  defendant  company  to  put 
the  burden  upon  it  of  establishing,  by  a  pre- 
ponderance of  evidence,  that  the  accident  and 
the  resulting  damage  was  occasioned  by  In- 
evitable casualty,  or  by  some  cause  which 
human  care  and  foresight  could  not  have  pre- 
vented. The  presumption  of  negligence  sug- 
gested does  not  arise  from  the  at>stract  fact 
of  an  accident  to  a  pas^senger,  but  arises  from 
a  consideration  of  the  nature  and  quality  of 
the  accident ;  and  it  must  appear  that  It  was 
such  an  accident  as  does  not.  In  the  usual 
course  of  things,  happen  to  passengers  when 
due  care  is  exercised  on  the  part  of  the  car- 
rier. 8  Thompson  on  Neg.  {  3484 ;  Richmond 
Ry.  &  Elec.  Co.  T.  Hudgins,  100  Va.  409,  41 
S.  B.  736. 

Because  of  the  error  of  the  circuit  court 
In  not  setting  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence.  Its  Judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  new  trial,-  not  in 
conflict  with  the  views  expressed  in  this 
opinion. 


COLEMAN  et  al.  v.  WOOD  et  al. 

<Sapreme  Gonrt  of  Appeals  of  Virginia.     Sept 
10.  1908.) 

1.  Wiixs  —  Testauentaby  Capaoitt — Mar- 

BiED  Women — Statutes. 

Independent  of  Acts  1876-77,  p.  333,  c. 
329,  removing  certain  of  the  disabilities  of 
married  women,  a  married  woman  had  no  pow- 
er to  dispose  of  her  real  property  by  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills.  iS  58,  59.] 

2.  Same— CoNSTBUCTioN. 

Acts  1876-77,  p.  333.  c.  329,  S  1,  provided 
that  property  which  a  woman,  thereafter  mar- 
rying, owned  at  the  time  of  her  marriage,  and 
the  rents  and  profits  thereof,  should  not  ■  be 
subject  to  the  disposal  of  her  husband,  but 
should  be  her  separate  property,  and  that  any 
uach  married  woman  might  contract  in  relation 
thereto  or  by  the  disposal  thereof,  and  might 
sue  and  t>e  sued  as  if  she  were  sole,  provided 
that  her  husband  should  join  in  all  contracts 
with  reference  to  her  property.  Section  2,  p. 
334,  declared  that  all  property  thereafter  ac- 
quired by  any  woman  should  be  her  separate 
estate  subject  to  the  limitations  of  the  first 
section,  though  the  marriage  was  solemnized 
before  the  passage  of  the  act  and  that  she 
might  devise  and  bequeath  such  property  as 
if  she  were  sole.  Held  that  where  a  woman 
acquired  certain  real  estate  in  1868  and  mar- 
ried in  1878,  such  act  did  not  confer  on  her 
power  to  dispose  of  such  property  by  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49.  Wilis.  iS  58,  59.] 


Em^  to  Circuit  Court,  Washington  County. 

Ejectment  by  D.  C.  Wood,  assignee,  and 
others,  against  John  F.  Coleman  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

3,  J.  Stuart,  for  plaintiffs  in  error.  L.  P. 
Summers  and  White  &  Penn,  for  defendants 
In  error. 

BUCHANAN,  J.  The  only  question  Involv- 
ed In  this  case  is  whether  or  not  Jane  Cole- 
man, under  whom  both  the  plaintiffs  and 
defendants  claim  (the  former  as  her  devisees 
and  the  latter  as  her  heirs),  had  the  power 
to  dispose  of  the  land  In  controversy  by  will. 

The  land  in  litigation  was  conveyed  to 
Jane  Wood  (afterwards  Mrs.  Coleman)  In  the 
year  1868.  She  was  married  In  February, 
in  the  year  1878,  and  died  in  the  year  1899 
(her  husband  surviving  her),  leaving  a  will 
dated  in  the  year  1899. 

Unless  the  effect  of  the  act  of  April  4,  1877 
(Acts  1876-77,  p.  333,  c.  329),  known  as  the 
"Smith  Act"  was  to  give  Mrs.  Coleman  the 
power  to  dispose  of  the  property  In  question 
by  will,  she  bad  no  such  power. 

That  act  made  radical  changes  In  the  law, 
but  it  did  not  do  away  with  all  the  common- 
law  disabilities  of  married  women  as  to 
their  property. 

The  first  section  of  the  act  provided,  among 
other  things,  that  the  property,  real  and  per- 
sonal, which  a  woman  thereafter  marrying 
owned  at  the  time  of  her  marriage,  and  the 
rents.  Issues,  and  profits  thereof,  shall  not 
be  subject  to  the  disposal  of  her  husband,  nor 
liable  for  his  debts,  but  shall  be  and  continue 
her  separate  and  sole  property,  tliat  any  such 
married  woman  shall  have  the  power  to  con- 
tract In  relation  thereto,  or  for  the  disposal 
thereof,  and  may  sue  and  be  sued  as  if  she 
were  a  feme  sole,  provided  her  husband  shall 
Join  with  her  in  any  contract  with  reference 
to  such  real  and  personal  property. 

The  second  section  declares  that  all  prop- 
erty, real  and  personal,  thereafter  acquired 
by  any  woman,  by  gift,  grant,  purchase,  in- 
heritance, devise,  or  bequest  shall  be  and 
continue  her  sole  and  separate  estate,  sub- 
ject to  the  provisions  and  limitations  of  the 
first  section,  although  the  marriage  may  have 
been  solemnized  previous  to  the  passage  of 
the  act  It  then  expressly  provides  that  she 
may  devise  and  bequeath  the  property  de- 
clared by  that  section  to  be  her  separate  es- 
tate as  if  she  were  an  unmarried  woman. 
There  is  no  provision  In  the  first  section  of 
the  act  authorizing  her  to  devise  or  l>equeath 
the  property  declared  by  that  section  to  be 
her  separate  estate. 

The  fact  that  a  married  woman  Is  express- 
ly given  the  power  to  dispose  of  property  by 
will  declared  by  the  second  section  of  the 
act  to  be  her  separate  estate,  and  no  such 
power  is  given  In  the  first  section  as  to'  the 
property  therein  declared  to  be  her  separate 
estate,  would  seem  to  indicate  conclusively 
that  the  Legislature  Intended  that  she  should 
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have  the  power  in  tbe  one  case,  and  sboold 
not  hare  it  in  tbe  other.  If  her  rlgbt  of  dis- 
position by  will  In  both  cases  was  intended  to 
bo  the  same,  no  reasonable  explanation  haK 
or  can  'be  given  why  the  LiCglslature  express- 
ly conferred  the  power  as  to  the  property  de- 
clared to  t>e  her  separate  estate  in  the  sec- 
ond section  and  failed  to  expressly  confer 
the  same  power  in  tbe  first  section,  or  as  to 
tl>e  property  declared  by  that  section  to  be 
her  separate  estate. 

It  may  be  that.  If  the  Smith  act  had  been 
silent  as  to  tbe  power  of  a  married  woman 
to  devise  or  bequeath  the  property  declared 
by  that  act  to  be  her  separate  estate,  it 
conld  be  held  by  a  liberal  construction  that 
the  legal  or  statutory  separate  estate  created 
by  that  act  was  separate  estate  within  the 
meaning  of  section  2513  of  tbe  Code,  and 
subject  to  her  power  of  disposition  by  will. 
But  the  Smith  act  not  being  silent,  and  ex- 
pressly giving  the  XMwer  of  dIsi>o3ltlon  by 
will  as  to  the  property  embraced  In  one  sec- 
tion, and  failing  to  give  It  as  to  the  property 
embraced  in  the  other,  it  must  be  held  that 
Mrs.  Coleman's  power  to  make  a  will  as  to 
the  pr<^)erty  in  controversy  was  governed  by 
that  act,  and  that  she  did  not  have  tbe  ca- 
pacity to  devise  the  property  in  controversy. 

We  are  therefore  of  opinion  that  there  Is 
no  error  In  the  Judgment  complained  of,  and 
that  it  sbonld  be  affirmed. 

Affirmed. 


GARRETT  et  al.  v.  RUTHERFORD  et  al. 

(Sapreme  Conrt  of  Appeals  of  Virginia.    Sept. 
10,  1908.) 

1.  Evidence— ADifisaioNS—PaoBATivE  Fobck 
or  Evidence  or  Vebbai.  Aduissions. 

Evidence  of  verbal  admissions,  consistinK  as 
It  does  of  the  mere  lepetition  of  oral  state- 
ments, ought  to  be  received  with  Rreat  caution, 
especially  when  made  to  and  proved  by  per- 
sons having  no  interest  in  the  subject  of  the 
conrenation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  1029.] 

2.  Tbusts— ExFBESs  Tbustb  Affectino  Real 
Estate,  Not  in  WKiriNG. 

The  question  is  an  open  one  in  Virginia 
whether  an  express  trust  affecting  real  estate 
is  valid  unless  In  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Tmata,  §{  15-24.] 

3.  Saub  —  Cbeation  —  SuFriciENOT  oir  Evi- 

DENCK. 

Testimony  of  witnesses  as  to  conversations 
they  had  with  a  husband  and  wife  more  than 
30  years  before,  in  which  the  couple  stated 
that  the  wife  had  money  with  which  to  buy 
a  farm,  that  they  had  selected  a  certain  farm 
which  they  afterwards  bought,  and  that  it  was 
agreed  by  them  while  in  Kentucky  that  they 
should  come  to  Virginia  and  buy  a  farm  with 
ber  money  and  for  her  benefit,  is  insufficient, 
after  the  death  of  the  wife  and  the  incompeten- 
cy of  the  hnsband,  to  impress  upon  tbe  land 
purchased  an  express  trust  in  favor  of  the 
wife's  heirs  at  law,  especially  where  the  man 
and  wife  were  married  prior  to  the  married 
woman's  act  of  April  4,  1877  (Laws  1876-77, 
p.  333,  c.  329),  when,  in  the  absence  of  a 
stipnlatian  to  the  contrary,  the  money  of  the 


wife  when  received  by  the  hnsband  became  his 
absolute  property. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Di^ 
vol.  47,  Trusta,  IS  66-e&] 

Appeal  from  Circuit  Court,  Lee  County. 

Suit  by  one  Rutherford  and  others  against 
one  Garrett  and  otbers,  in  which  defendants 
by  cross-bUl  sought  to  impress  land  In  con- 
troversy with  an  express  parol  trust    From  . 
a  decree  dlsmls^g  tbe  CTOss-bill,  plaintiffs  I 
therein  appeal.    Affirmed. 

Duncan  &  Crldhn^d  B.  H.  Sewell,  for 
appelhints.  M.  G.  Ely  and  Pennington  Bros., 
for  appellees. 

WHITTLB,  J.  We  need  only  concern  onr- 
selves  to  consider  tbe  question  raised  by  ap- 
pellants in  their  cross-bill.  In  which,  a» 
cbildren  and  beirs  at  law  of  Susan  C.  Ruther- 
ford, deceased,  they  seek  to  Impress  the  land 
in  controversy,  known  as  the  "Baylor  Farm," 
with  an  express  parol  trust  for  their  benefit 

They  rest  their  claim  upon  the  allegations 
that  in  1871  their  parents  were  married  in 
the  state  of  Kentucky,  and  shortly  there- 
after removed  to  Lee  county.  Vs.;  .that  in 
1872  their  father,  George  C.  Rutherford,  pnr- 
cbased  the  Baylor  farm  with  money  derived 
from  his  wife,  and  that,  in  pursuance  of  a 
distinct  and  positive  agreement  between 
them,  it  was  to  be  ber  property  and  the  legal 
title  taken  in  ber  name;  that  they  occupied 
the  farm  Jointly  as  a  borne,  and  in  1887  the 
wife  died  in  the  belief  that  it  had  been  con- 
veyed to  her  in  accordance  witb  their  pre- 
vious understanding. 

At  the  time  of  the  filing  of  the  cross-bill, 
George  R.  Rutherford  had  been  convicted  of 
a  felony,  and  was  confined  in  the  state  peni- 
tentiary; but  bis  committee,  by  answer,  de- 
nied the  existence  of  tbe  tmst,  or  that  the 
plaintlCCs  had  any  Interest  whatever  in  the 
property. 

In  point  of  fact  the  purchase  was  made 
by  George  R.  Rutherford  In  his  own  name, 
and  tbe  deed  to  blm  was  promptly  admit- 
ted to  record;  and  after  tbe  death  of  bis 
first  wife,  he  from  time  to  time  incum- 
bered tbe  property  by  deeds  of  trust  to  se- 
cure his  Individual  Indebtedness,  and  these 
deeds  still  remain  unsatisfied. 

Tbe  plaintiffs  undertook  to  prove  tbe 
agreement  upon  which  their  contention  is 
founded  by  a  single  witness,  A.  B.  Ruther- 
ford, who  deposed  on  that  point  as  follows: 
"I  bad  a  conversation  with  George  R.  Ruther- 
ford and  his  wife  shortly  after  they  came' 
to  Virginia.  •  •  •  In  that  conversation 
Mrs.  Rutherford  said  that  she  had  the  money 
to  buy  a  farm  with.  George  was  present, 
and  had  tbe  same  talk  that  she  did.  In 
said  conversation  they  said  they  bad  select- 
ed tbe  Baylor  farm,  and  they  afterwards 
bought  They  told  me  it  was  the  agreement 
between  them  before  they  left  Kentucky  to 
come  bere  and  buy  a  farm  witb  ber  money 
and  for  her  benefit" 
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Other  wltneoses  were  also  examined  "pro 
et  con,"  glylng  with  more  or  less  drcam- 
■tantlallty  their  recollectlcMis  of  casual  con- 
yeraatlona  had  with  the  parties,  or  In  their 
presence,  snbseqnent  to  the  purchase  and 
conyeyance,  touching  the  ownership  of  the 
farm;  and,  from  a  decree  dismissing  the 
cross-bill,  this  ai^>eal  was  allowed. 

In  Greenleaf  on  Evidence  (14th  Bd.)  I  200, 
the  author,  In  discussing  the  probative  vahie 
of  such  evidence,  says:  "With  respect  to  all 
verbal  admissions,  it  may  be  observed  that 
they  ought  to  be  received  with  great  caution. 
The  evidence,  consisting  as  it  does  in  the 
mere  repetition  of  oral  statements,  is  sub- 
ject to  much  imperfection  and  mistake;  the 
party  himself  being  misinformed,  or  not 
having  clearly  expressed  his  own  meaning,  or 
the  witness  having  misunderstood  him.  It 
frequently  happens,  also,  that  the  witness 
by  unintentionally  altering  a  few  of  the  ex- 
pressions really  used  gives  an  efTect  to  the 
statement  completely  at  variance  with  what 
the  party  actually  did  say." 

The  slgnlflcance  of  these  observations  Is  ac- 
centuated In  this  instance  by  the  circum- 
stance that  more  than  30  years  had  elapsed 
since  the  alleged  conTersation  took  place, 
when  the  Impairment  of  memory  by  lapse  of 
time  rendered  it  practically  impossible  for 
witnesses  to  bear  In  mind  and  repeat,  with 
any  degree  of  accuracy,  the  exact  language 
of  loose  conferences  in  relation  to  a  trans- 
action In  which  they  had  no  personal  in- 
terest. 

Of  that  Bpedes  of  testimony,  Snider,  J.,  In 
Vangllder  y.  Hoffman,  22  W.  Va.  1,  11,  12, 
affirms:  "The  whole  claim  of  the  plaintiff 
rests  upon  the  mere  verba)  statement  of  the 
appellant  gathered  by  witnesses  from  casual 
conversations.  Kvldence  consisting  of  the 
V  mere  rejwtltion  of  oral  statements — and  espe- 
cially when  made  to  and  proved  by  persons 
having  no  Interest  in  the  subject  of  the  con- 
versation— is  of  the  weakest  and  most  un- 
reliable character,  and  should  be  received 
with  the  greatest  caution.  And  unless  cor- 
roborated by  other  proof,  or  aided  by  sur- 
rounding circumstances.  It  must  be  held  In- 
sufficient to  establish  any  material  fact" — 
citing  Homer  y.  Speed,  2  Pat  &  H.  616. 
See,  also,  Phelps  y.  Seely,  22  Orat  573,  and 
authorities  In  footnote  to  that  case. 

In  Lench  y.  Lench,  10  Vesey  Jr.'s  R.  511, 
Sir  William  Orant,  the  Master  of  the  Rolls, 
at  page  517,  commenting  upon  the  insuffi- 
ciency of  the  evidence  to  establish  a  parol 
declaration  of  trust  on  behalf  of  the  wife, 
upon  the  theory  that  the  property  was  pur- 
chased by  the  husband  with  trust  funds 
belonging  to  the  wife,  and  in  pursuance  of  on 
engagement  between  them  to  that  effect,  ob- 
serves: "Then  how  Is  the  fact  made  out? 
There  Is  no  materleJ  evidence  but  that  of 
the  trustee,  who  Is  made  a  competent  witness 
by  a  release.  She  swears  to  no  fact  or  cir- 
cumstance capable  of  being  investigated  or 
contradicted;  but  merely  to  a  naked  dec- 


laratlon  supposed  to  be  made  by  the  husband  f 
himself,  admitting  that  the  purchase  was 
made  with  the  trust  money.  That  In  all 
eases  is  most  unsatisfactory  evidence,  on  ac- 
count of  the  facility  with  which  It  may  be 
fabricated,  and  the  impossibility  of  contra- 
dicting It  Besides,  the  slightest  mistake  or 
faihire  of  recollection  may  totally  alter  the 
effect  of  the  declaration.  There  are  no  cor- 
roborating circumstances  by  any  writing 
under  his  hand." 

The  danger  of  relying  upon  that  class  of 
evidence  is  further  enhanced  where,  as  In 
this  case,  the  testimony  of  the  principal  act- 
ors Id  the  occurrence  is  lost — that  of  the 
wife  by  death,  and  of  the  husband  by  In- 
competency. Common  observation  teaches  us 
that  the  character  of  desultory  talk  attribut- 
ed to  these  people  Is  of  common  occurrence 
in  the  unrestrained  intercourse  between  man 
and  wife,  or  other  members  of  the  same 
family;  and  It  would  be  a  most  unsafe  doc- 
trine to  rest  the  title  to  real  estate  upon  I 
any  such  sbadovry  foundation.  ^''ISloreover,  "^ 
the  fact  must  not  be  lost  sight  of  that  Ruth- 
erford and  wife  were  married  prior  to  the 
married  woman's  act  of  April  4,  1877  (Laws 
1876-77,  p.  333,  e  329),  and  at  that  time.  In 
the  absence  of  stipulation  to  the  contrary, 
the  money  of  the  wife  when  received  by  the 
husband  became  his  absolute  property. 

The  question  is  an  open  one  in  this  state 
whether  an  express  trust  affecting  real  es- 
tate is  valid  unless  In  writing.  Sprinkle  v. 
Hayworth,  26  Grat  384;  Borst  v.  Nalle,  28 
Grat  423 ;  Jesser  y.  Armentrout  100  Va.  066, 
42  S.  B.  681. 

On  that  subject  Mr.  Minor  remarks: 
"Whether  contracts  touching  trusts  in  lands 
are  within  our  statute  has  not  been  adjudged; 
but  it  would  seem  that  little  doubt  can  exist 
that  they  are.  In  England  all  doubt  Is  ob- 
viated by  section  7  of  the  statute  of  frauds 
(29  Car.  II,  c.  3),  which  requires  aH  crea- 
tions and  declarations  of  trusts  to  be  in  writ- 
ing, signed  by  the  party,  or  by  last  will; 
whilst  section  8  excepts  resulting,  ImpHed, 
and  constructive  trusts  (2  Washb.  R.  Prop. 
191-2;   2  Min.  Inst  [4th  Bd.]  847). 

In  jesser  y.  Armentrout  supra,  Keith,  P., 
in  delivering  the  opinion  of  the  court  says: 
"It  Is  not  necessary,  we  think,  to  discuss  the 
controverted  question  as  to  whether  a  trust 
in  lands  may  be  created  by  a  parol  declara- 
tion. We  prefer  to  leave  that  question  where 
it  was  placed  by  Judge  Moncnre  in  Sprinkle 
y.  Hayworth,  26  Grat  384,  and  by  Burks, 
J.,  In  Borst  y.  Nalle,  28  Grat  42a  If  a  trust 
could  be  created  by  parol,  the  declaration 
should  be  unequivocal  and  explicit  and  es- 
tablished by  clear  and  convincing  testimony." 
The  learned  Judge  proceeds  to  show  the  total 
insufficiency  of  evidence  such  as  we  are  c<m- 
siderlng  to  prove  the  existence  of  a  trust 
and  concludes:  "Granting  that  a  trust  may 
be  created  by  parol,  to  establish  such  a  trust 
upon  such  declarations  would  be  productive 
of  great  mischief." 
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In  ihls  aspect  of  tbe  caae,  we  are  of  opin- 
ion that  tbe  decree  of  tbe  drcult  court  Is 
without  error  and  ought  to  be  affirmed. 

Affirmed. 


WAONBR  V.  BRISTOL  BEI/T  LINE  RT.  CO. 
et  aL 

(Supreme  Court  of  Appeals  of  VlrBinia.     Sept 
10,  1008.) 

1.  Stbxbt   RiiutoADS— LooATioir— Foweb   or 

ClIT  COUROXI,. 

Tbe  power  conferred  by  Briatol  city  charter 
on  the  city  couacU  to  permit  itreet  car  lines 
to  be  built,  and  to  designate  tbe  route  and 
grade  thereof,  is  not  limited  by  the  present 
Const  1902,  art.  4,  I  68  (Code  1904,  p.  ccxzU), 
providing  that  tlie  Legislature  shall  not  enact 
any  law  whereby  private  property  shall  be 
taken  or  damaged  for  public  uses  without  just 
compensation,  nor  by  Code  1004,  i  12041,  an- 
thonaing  tbe  construction  of  street  railroads, 
and  providing  that  the  tracks  shall  not  un- 
necenarily  interfere  with  tbe  use  of  the  street 
or  public  travel  over  tbe  same,  or  damage  prop- 
erty without  compensation,  so  as  'to  deprive  the 
city  council  of  the  right  to  determine  the  loca- 
tion of  such  railroad  within  a  street 

2.  Mtjnicifai.  Cobfobahonb— DiaoBsnoit  or 
City  Counoil— Stkkbt  Railw at— Location 

— RiVIBW. 

Tlie  dty  council  of  a  city  having  charter 
authority  to  permit  street  railway  lines  to  be 
built  and  to  designate  the  route  and  grade 
thereof,  the  exercise  of  judgment  by  the  council 
in  directing  that  a  street  railway  line  should 
be  laid  east  of  the  center  of  a  street  could  not 
be  interfered  with  by  the  courts,  in  the  absence 
of  a  showing  of  a  fraudulent  or  manifest  abuse 
or  oppressive  exercise  of  power. 
8.  EioNENT  DoKAiir— SraxET  Railboads— Lo- 

CATIOH   IN   StBEXT— ADDinORAI.  SXBVITnDB. 

The  rule  that  the  location  of  a  street  rail- 
way line  does  not  impose  an  additional  servitude 
on  the  land  occupied  by  tbe  street  so  as  to 
constitute  an  Invasion  of  the  property  rights  of 
abutting  owners  is  not  changed  b^  Const.  1902, 
art  4,  I  S8  (Code  1904,  p.  ccxxii),  prohibiting 
the  passage  of  any  law  whereby  private  prop- 
erty shall  be  taken  or  damaged  for  public  uses 
without  just  compensation. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  18,  ESminent  Domain,  {{  3()5-309.] 

4.  MUHICIFAI.     COBPOBATIORS    —    StBEXTB    — 

Abuttino  Owrebs. 

Where  a  city  acquires  title  to  the  fee  of 
a  street  by  conveyance  or  condemnation,  the 
abutting  owner  is  presumed  to  have  been  com- 
pensated for  all  the  servitudes  to  which  the 
street  was  liable  when  the  cit7  acquired  the 
land. 

5.  Stbbbt  Railboads— Looatior  in  Stbxxt— 
Bights  or  ABumNa  Pbopebtt  Owneb. 

A  city  council,  pursuant  to  charter  author- 
ity, directed  that  a  street  railway  company 
should  lay  its  tracks  east  of  the  center  of  a 
certain  street  on  the  east  side  of  which  com- 
plainant owned  certain  property.  The  track 
was  to  'be  located  six  feet  tiom  the  east  curb 
flush  with  tbe  surface  of  the  street,  and  main- 
tained so  as  not  to  unreasonably  impede  travel 
tft  tbe .  passage  of  vehicles.  UeUL,  that  such 
location  did  not  impair  any  of  complainant's 
rights  in  the  street ;  and  this,  though  a  vehicle 
could  not  stand  between  the  track  and  tbe  curb 
while  a  car  was  passing. 

[EML  Note.— For  cases  in  point  see  Cent  Dig. 
vol  44,  Street  Railroads,  f  87.J 
6b  Sahb. 

Where  by  reason  of  the  location  of  street 
railway  tracks,  east  of  the  center  of  a  street, 
tbeie  waa  not  sufficient  room  for  a  vehicle  to 


•taod  opposite  the  complainants  property  be- 
tween ths  track  and  the  curb  while  a  car  was 
passing,  complainant  was  entitled  to  occupy  the 
street  In  front  of  his  property  for  a  reasonable 
time  to  take  away  or  deliver  persons  or  goods, 
as  against  the  ri^^ts  of  the  street  railway  com- 
pany to  use  tbe  street  for  passage. 
7.  EioNBNT  DoicAur— DAicaaB  lo  Abuthno 

Pbopbbtt. 

An  abutting  property  owner  is  not  entitled 
to  damages  because  the  proposed  location  of 
a  street  railway  track  in  the  street  in  front 
of  his  property  as  authorised  nearer  to  bis 
property  than  tbe  center  of  the  street  would 
make  such  property  less  desirable  and  less 
comfortable  as  a  residence. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  |  259.] 

Appeal  from  CHrcuIt  Gonrt,  Washington 
Ooonty. 

Suit  by  R.  F.  Wagner  against  the  Bristol 
Belt  Line  Railway  Company  and  others. 
From  a  decree  fOr  defendants,  complainant 
appeals.    Affirmed. 

Roberts  ft  Roberts,  for  appellant  A.  A. 
Pblegar,  Bullitt  &  Kelly,  J.  a  Byars^  and 
Paul  Dulaney,  for  appellees. 

CARDWBLL,  J.  The  council  of  the  city 
of  Bristol,  Ya.,  pursuant  to  authority  con- 
ferred by  its  charter  (Acts  189&-1900,  p. 
685,  c.  611,  I  49),  granted  on  June  19,  1907, 
to  tbe  Bristol  Belt  Line  Railway  Company  a 
franchise  to  build,  eqnlp,  and  operate  a  street 
railway,  using  electricity,  over  and  along  the 
streets  of  tbe  city,  Inclnding  Moore  street, 
this- franchise  providing  that  tbe  streets  oc- 
cupied by  the  railway  shall  be  put  in  as  good 
condition  after  construction  of  the  tracks  as 
before;  that  the  railway  company  shall  keep 
in  good  repair  the  streets  occupied  by  ifs 
track  for  3^  feet  on  each  side  of  the  cen- 
ter' line  thereof,  and  shall  keep  the  same 
flush  with  the  street;  and  that,  if  the  city 
should  thereafter  pave  or  macadamize  any 
of  the  streets  so  occupied,  the  railway  com- 
pany shall  in  like  manner  pave  and  macad- 
amize that  portion  occupied  by  -  its  tracks, 
measuring  3V6  feet  from  the  center  line  there- 
of on  either  side.  The  line  of  railway  was 
to  be  constructed  under  the  supervision  of 
the  street  committee  chosen  Vy  the  council, 
and  the  street  committee  directed  the  rail- 
way company  to  locate  Its  track  in  Moore 
street,  on  the  east  side  thereof ,' flush  with 
tbe  surface  of  the  street,  and  that  It  be 
"maintained  so  as  not  to  unreasonably  Im- 
pede travel  or  tbe  passage  of  vehicles." 
The  railway  company  was  proceeding  to  so 
construct  its  track  In  Moore  street  as  au- 
thorized, when  R.  F.  Wagner,  who  owns 
three  lots  abutting  on  the  east  line  of  Moore 
street,  gave  a  notice  to  the  railway  company 
and  the  city,  requesting  and  notifying  them 
to  place  the  track  of  the  car  line  In  the  mid- 
dle of  Moore  street,  and  stating  that  tbe 
building  of  the  track  on  the  east  side  of  the 
street  would  Impede  his,  Wagner's,  right  of 
ingress  and  egress,  and  would  damage  bis 
property  considerably,  further  stating  that. 
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If  his  request  was  not  granted,  he  would  ap- 
ply Cor  an  Injunction  to  protect  bis  rights. 

On  the  9th  of  August,  1907,  at  a  meet- 
ing of  the  council  of  the  city,  after  a  num- 
ber of  the  members  of  the  council  had  viewed 
that  portion  of  Moore  street  upon  which  the 
rail-way  track  was  proposed  to  be  laid,  a 
resolution  was  adopted  reciting  that  it  ap- 
peared to  the  satisfaction  of  the  council  that 
the  construction  of  the  railway  track  on  the 
east  side  of  Moore  street  would  be  less  in- 
convenient and  dangerous  to  public  travel 
than  the  construction  thereof  In  the  center 
of  the  street,  approving  and  ratifying  the  ac- 
tion of  the  street  committee,  and  directing 
the  railway  company  to  locate  its  track  ac- 
cordingly, the  east  rail  thereof  to  be  placed 
6  feet  from  the  curb  of  the  sidewalk,  and 
the  street  between  the  rails  and  1%  feet  on 
each  side  thereof  to  be  continuously  kept  in 
good  repair  by  the  railway  company  so  as  to 
permit  easy  passage  thereover.  Whereupon 
Wagner  filed  his  bill  in  the  circuit  court  of 
Washington  county,  and  obtained  a  tempo- 
rary Injunction  restraining  the  railway  com- 
pany from  placing  its  track  line  on  the  east 
side  of  Moore  street,  which  injunction  aft- 
er a  hearing  was  by  decree  entered  August 
16,  1907,  dissolved,  and  from  that  decree 
Wagner  obtained  this  appeal. 

The  section  of  the  charter  of  the  city 
of  Bristol,  supra,  gives  to  the  council  of  the 
city  the  power  "to  permit  street  car  lines 
to  be  built,  and  to  determine  and  designate 
the  route  and  grade  thereof." 

In  the  petition  for  this  appeal  It  la  con- 
ceded that  the  city,  before  the  enactment  of 
section  12041,  a  8,  Code  1904,  had  the  power 
to  regulate  and  control  Its  streets,  and  that 
this  power  was  subject  to  only  one  limitation 
— that  the  city  must  act  in  good  faith,  and 
that  the  regulation  must  be  reasonable  and 
not  imposed  arbitrarily  or  capriciously.  But 
the  contention  is  made  that  as  the  city  Itself 
Is  not  building  the  electric  car  line  In  Moore 
street,  but  tbe'rallway  company  proposes  to 
do  so,  the  latter  derives  its  power  to  build 
and  operate  the  proposed  line  from  the  stat- 
ute just  mentioned,  and,  as  that  statute  pro- 
vides that  "such  •  «  •  tracks,  etc., 
*  *  *  shall  not,  in  any  wise,  unnecessarily 
obstruct  or  Interfere  with  the  use  of  the  same 
(street)  or*  public  travel  over  the  same,  or 
damage  property,  without  compensation," 
therefore  the  prior  rule  of  law  has  been 
modified,  and,  although  the  railway  company 
had  obtained  the  required  franchise  from 
the  city  and  proposed  to  build  its  track  line 
under  the  supervision  of  the  city  authorities, 
and  the  city  authorities  had  located  the  track 
at  the  point  complained  of,  under  a  proper 
Interpretation  of  the  statute.  If  this  car  line 
unnecessarily  obstructs  or  Interferes  with  ap- 
pellant's use  of  the  street,  he  has  the  right 
to  have  the  same  located  so  as  not  to  do  so, 
since  the  words  in  the  statute,  "shall  not 
in  any  wise  unnecessarily  obstruct  or  In- 
terfere with  the  use  of  the  same,"  refer  to 


the  use  of  the  street  by  the  abutting  owners, 
and  the  words,  "or  public  travel  over  the 
same,"  refer  to  the  use  of  the  street  by  the 
public.  No  allegation  of  bad  faith  or  arbi- 
trary or  capricious  conduct  appears  in  the 
bill  of  appellant;  the  allegation  he  relies  on 
being  that  the  location  of  the  railway  la  un- 
reasonable and  will  unnecessarily  and  unrea- 
sonably interfere  with  his  right  of  Ingress 
and  egress.  In  other  words,  as  said  by  the 
learned  Judge  below  in  ills  written  opinion, 
made  a  part  of  the  record,  the  contention 
of  appellant  is  that  the  Judgment  of  the 
city  council  was  bad  In  locating  the  railway 
line  on  the  side  of  Moore  street 

The  power  conferred  by  the  charter  of  the 
dty  to  permit  street  car  lines  to  be  bulK  and 
and  to  determine  and  designate  the  route  and 
grade  thereof  is  not  dissimilar  to  that  con- 
ferred by  the  general  law,  and  we  are  unable 
to  appreciate  the  force  of  the  contention  that 
this  power  in  the  city  to  control  and  manage 
its  streets  Is  limited  by  the  new  Constitution; 
nor  do  we  assent  to  the  view  that  the  law 
conferring  the  power,  in  so  far  as  street 
car  lines  are  concerned,  has  been  modified  by 
section  12041  of  the  Code  of  1904. 

Have  the  courts  the  power  to  Interfere 
with  the  Judgment  of  the  council  of  a  city 
In  a  case  such  as  is  made  by  appellant's  bill 
and  proof?  is  the  first  question  for  our  de- 
termination. 

It  has  been  repeatedly  decided  by  this 
court,  and  well  recognized  by  text-writers 
and  In  the  decided  cases  In  other  Jurisdictions 
as  the  settled  law,  that  courts  can  interfere 
only  to  prevent  a  fraudulent  or  manifestly 
abusive  or  oppressive  exercise  of  the  powers 
conferred  upon  the  council  of  a  city  by  its 
charter  or  the  general  law,  since  the  dis- 
cretion of  municipal  corporations,  within  the 
sphere  of  their  powers,  is  as  wide  as  that 
possessed  by  the  government  of  a  state. 
"This  discretion  Is  to  be  exercised  accord- 
ing to  the  Judgment  of  the  corporation  as  to 
the  necessity  or  expediency  of  any  given 
measure.  The  General  Assembly  is  a  co- 
ordinate branch  of  the  government,  and  so- 
ls the  lawmaking  power  of  a  municipal  cor- 
poration, within  the  prescribed  limits,  and  it 
is  no  more  competent  for  the  judiciary  to  inter- 
fere with  the  legislative  acts  of  the  one  than 
the  other."  Roanoke  Gas  Co.  v.  City  of  Hoa- 
noke,  88  Va.  812-813,  14  S.  E.  665;  Newport 
News  Elec.  Co.  v.  Hampton,  etc.,  102  Va.  802, 
47  S.  E.  839;  1  Dillon  on  Mun.  Cor.  {{  94,  308, 
and  notes  to  last-named  section.  See,  also,  T 
Rapalje  &  Mack's  Dig.  of  By.  Law,  420; 
Cooley  on  Con.  Llm.  (6th  Ed.)  252. 

Coming,  then,  to  the  remaining  question  la 
the  case,  viz.:  If  appellant  is  damaged  with- 
in the  contemplation  of  the  present  consti- 
tutional provision  (Const  1902,  f  58,  art.  4 
[Code  1904,  p.  cexxli]),  is  the  city  of  Brls- 
tol  or  the  railway  company  liable  to  pay  ap- 
I>ellant  such  damages  before  the  proposed 
line  of  railway  Is  constructed? 

The  allegations  of  the  bill  of  Injury  to  or 
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Invasion  of  tbe  property  rights  of  appe>Iant 
are  (1)  tbat  an  additional  servitude  Is  Im- 
posed upon  the  land  occupied  by  the  street; 
(2)  that  ing^ress  and  egress  are  unreasonably 
interfered  with;  and  (3)  that  appellant's 
property  will  be  made  less  desirable  and  less 
comfortable  as  a  residence. 

That  tbe  first  allegation  has  been  decided 
adversely  to  the  contention  of  appellant  we 
need  only  refer  to  the  cases  of  lield  Bros.  y. 
Norfolk  City  B.  Co.,  94  Va.  117-125,  26  S. 
K  428.  36  L.  R.  A.  274,  64  Am.  St  Rep. 
708;  Bass  v.  Norfolk,  etc.,  By.  Co.,  100  Va. 
1,  40  S.  E.  100;  Richmond  Traction  Co.  v. 
Mnrphy,  98  Va.  106,  84  g.  E.  982;  Western 
By.  of  Ala.  T.  A.  O.  T.  B.  Co.,  96  Ala.  272. 
U  South.  483,  17  L.  B.  A.  477,  and  note;  DU- 
lon  on  Mun.  Corp.  (4th  Ed.)  §  725 ;  Joyce  on 
Elec.  L.  (2d  Ed.)  {  335 ;  27  A.  &  B.  Ency.  L.  p. 
27. 

It  is  conceded  by  counsel  for  appellant 
that  such  was  the  law  and  may  yet  be  as  a 
general  rule;  'but  It  is  contended  that  the 
new  Constitution  has  altered  tbe  rule  by  In- 
serting the  clause  (section  5S,  art.  4,  of  the 
present  Constitution)  that  the  General  Assem- 
bly "shall  not  make  any  law  whereby  private 
proiterty  shall  be  taken  or  damaged  for  pub- 
lic uses,  without  Just  compensation,"  the 
change  wrought  being  by  adding  to  the  pro- 
vision of  tbe  old  Constitution  tbe  words,  "or 
damaged." 

The  theory  of  the  established  rule  that  an 
electric  railway  operated  on  a  public  street 
adds  no  additional  burden  to  the  street,  en- 
titling the  abutting  lot  owners  to  damages, 
is  predicated  of  the  reasoning  that  the  streets 
are  acquired  for  the  purpose  of  free  passage 
or  travel,  not  merely  by  the  means  in  vogue 
at  the  time  of  the  dedication  or  taking,  but 
by  such  new  means  as  the  necessities  of 
the  age  and  the  community  may  require. 
Joyce  on  Elec.  L.  I  341;  Reid  Bros.  t.  Nor- 
folk, etc.,  supra;  Bass  ▼.  Norfolk,  etc.,  su- 
pra. 

In  this  case  appellant  does  not  deny  the 
right  of  the  city  to  tbe  use  of  Moore  street 
for  all  the  purposes  for  which  a  street  may 
be  lawfully  used  as  the  necessities  of  the  age 
and  the  community  may  require,  but  rests 
bis  claim  of  right  to  damages  as  an  abut- 
ting owner,  and  to  enjoin  the  dty  and  the 
railway  company  from  locating  the  proposed 
car  line  in  Moore  street  until  the  damages 
he  claims  are  paid,  solely  upon  the  ground 
that  the  railway  track  Is  proposed  to  be  on 
the  side  of  the  street  next  to  the  property 
of  appellant.  Instead  of  In  the  middle  of  tbe 
street  He,  as '  seems  also  to  be  conceded, 
conveyed  to  the  city  the  fee-simple  title  to 
tbe  land  in  Moore  street  from  its  center  to 
tbe  east  line  of  the  street  abutting  on  his 
property;  but  whether  he  made  such  a  con- 
vqrance  or  tbe  city  acquired  this  space  for 
street  purposes  by  condemnation,  appellant 
is  presumed  to  have  been  compensated  there- 
for, and  for  all  the  servitudes  to  which  the 
street  was  liable,  when  the  city  acquired 


the  land,  and  having  been  paid  for  the  same 
once,  he  could  not  claim  damages  again  for 
having  parted  with  the  control  of  the  land. 
This  Is  the  reasoning  for  the  rule  sanctioned 
In  the  Virginia  cases  cited  above,  and  In 
innumerable  cases  decided  by  the  courts  of 
other  states,  as  well  as  the  federal  courts. 
In  Pennsylvania,  California,  Missouri,  Texas, 
Kentucky,  Indiana,  Illinois,  Arkansas,  Geor- 
gia, Maine,  Maryland,  and  Mississippi,  each 
having  a  constitutional  provision  similar 
to  section  58  of  article  4  of  our  new  Con- 
stitution, the  courts  adhere  to  the  rule  that 
a  street  car  line  is  no  additional  servitude, 
and  that  one  who  abuts  is  entitled  to  no 
damages  by  reason  of  its  location  in  tbe 
street  Among  the  cases  referred  to  are 
Rafferty  v.  Cln.  Trac.  Co.,  147  Pa.  579,  23 
Atl.  884,  30  Am.  St  Rep.  768;  Finch  v. 
Riverside,  etc.,  R.  Co.,  87  Cal.  597,  25  Pac. 
765;  Montgomery  v.  Santa,  etc,  R.  Co., 
104  Cal.  186,  37  Pac.  786,  25  L.  R.  A.  654, 
43  Am.  St  Rep.  89;  Nagel,  eta,  y.  Llndell 
R.  Co.,  167  Mo.  89,  66  S.  W.  1090 ;  Gaus  v.  St 
Louis,  etc.,  R.  Co.,  113  Mo.  308,  20  S.  W.  658, 
18  L.  R.  A.  839,  85  Am.  St  Rep.  706 ;  San 
Antonio,  etc.,  v.  Limburger,  88  Tex.  79,  30  S. 
W.  533,  53  Am.  St  Rep.  703;  Georgetown, 
etc.,  V.  Mulholland  (Ky.  1903)  76  S.  W.  148 ; 
Doane  v.  Lake,  etc.,  R.  Co.,  165  111.  510,  46  N. 
B.  520,  36  L.  R.  A.  97,  56  Am.  St  Rep.  265 ; 
So.  Ry.  Co.  Y.  Atlanta,  etc.,  Co.,  Ill  Ga. 
679,  86  S.  E.  873,  51  L.  R.  A.  125;  Rosen- 
baum,  etc.,  v.  Meridian,  etc.,  Co.  (Miss.  1906), 
38  South.  321;  St  Paul,  M.  &  M.  R.  Co. 
V.  Western  Union  Tel.  Co.  (C.  C.)  106  Ted. 
243,  and  note. 

In  Gaus,  etc.,*  t.  St  Louis,  etc.,  R.  Co., 
supra,  the  trades  were  laid  so  dose  to  an 
abutting  owner's  property  as  not  to  permit 
wagons  to  stand  between  the  tracks  and  the 
property,  yet  it  was  expressly  held  not  to 
come  under  the  damage  clause  of  the  Con- 
stitution. 

"The  convenience  and  advantage  of  all  the 
Inhabitants  of  the  city,  and  of  the  public  at 
large,  must  be  regarded  as  the  objects  con- 
templated when  the  street  was  laid  out  or 
opened.  A  narrower  construction  would  re^ 
quire  a  sacrifice  of  the  greater  interest  of 
the  community  and  the  public  to  the  inferior 
and  subordinate  claims  of  the  local  lot  own- 
er. Such  a  construction  of  the  law  govern- 
ing the  dedication  of  public  streets  and  the 
reserved  rights  of  the  original  landowner 
and  bis  assigns  in  the  street  by  unreason- 
ably increasing  the  cost  of  rights  of  way  or 
use  would  obstruct  all  progress  and  deprive 
the  local  community  of  tbe  benefit  to  be  de- 
rived from  the  advancements  of  science.  In- 
vention, and  discovery."  Mordhurst  v.  Ft 
Wayne,  etc.,  Co.,  163  Ind.  268,  71  N.  E.  642, 
66  L.  R.  A.  105,  106  Am.  St  Rep.  222,  and 
note  by  Freeman,  page  243  of  106  Am.  St 
Rep. 

In  Richmond  Traction  Co.  v.  Murphy,  su- 
pra, the  opinion  says:    "It  was  not  neces- 
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Bary  tbat  the  abntting  lot  owners  ahonld 
be  coDBnIted  In  regard  to  changing  the  street 
railway  tracks,  any  nxire  than  their  consent 
was  necessary  to  those  rails  being  originally 
laid  In  the  streets." 

Tme,  this  court  In  Reld  Bros.  t.  Norfolk 
Glty  By.  Co.,  supra,  declared  that  It  did  not 
mean  to  say  that  a  street  railway  might  not 
be  so  constmcted  and  operated  as  to  create 
a  new  servitude  upon  the  street  or  burden 
upon  the  land,  or  cause  Injury  to  property 
rights,  which  would  entitle  the  abutting 
owners  to  compensation,  or  to  damages  for 
the  injury;  but  no  such  case  is  made  by 
appellant  here.  Whether  an  additional  servi- 
tude lias  been  added  to  the  street,  or  whether 
an  abutting  owner  Is  entitled  to  compensa- 
tion or  to  damages  for  an  injury,  cannot  be 
determined  from  the  mere  fact  that  the 
track  of  an  electric  car  line  Is  proposed  to 
be  laid  on  the  side  of  the  street,  Instead 
of  In  the  center  thereof. 

Here  every  precaution  has  been  taken  by 
the  council  of  the  city  that  the  railway 
company  In  laying  its  track  in  Moore  street 
shall  not  unreasonably  impede  or  interfere 
with  the  passage  of  vehicles,  and  shall  keep' 
the  same  In  good  repair  so  as  to  permit 
easy  passage  thereover.  The  allegations  with 
respect  to  obstruction  to  access  to  appellant's 
property  are  but  conclusions  based  upon  no 
facts  stated,  and  how  a  street  railway  track, 
six  feet  from  the  curb,  flush  with  the  surface 
of  the  street,  and  "maintained  so  as  not  to 
unreasonably  Impede  travel  or  the  passage 
of  vehicles,"  can  unlawfully,  or  unreasonably, 
or  at  all.  Interfere  with  access  to  lots  abut- 
ting on  the  street  with  four  feet  of  grano- 
lithic pavement  between  the  track  and  the 
abutting  lots.  Is  not  made  to  appear,  and  is 
not  easily  to  be  conjectured.  The  entire 
width  of  the  street  Is  acquired  for  street  par- 
poses  for  all  time  (Halsey  v.  Rapid,  etc.,  Co., 
47  N.  J.  Eq.  S80,  20  Atl.  860),  and.  if  the 
abutting  lot  owner  Is  not  damaged  by  the 
construction  and  operation  of  an  electric  car 
line  in  the  middle  of  the  street,  surely  the 
rule  cannot  be  affected  by  the  mere  matter 
of  Inches  or  feet 

The  suggestion  that,  because  a  vehicle 
could  not  stand  between  the  track  and  the 
curb  while  a  car  Is  passing,  tl>e  appellant's 
rights  will  be  violated.  Is  without  merit. 
While  appellant  has  unquestionably  the  right 
to  occupy  the  street  in  front  of  his  property 
to  take  away  or  deliver  persons  or  goods,  he 
may  occupy  the  street  for  such  purposes  a 
reasonable  length  of  time,  and  that  right  the 
street  railway  company  must  accord  to  him, 
and  both  must  recognize  that  streets  are  es- 
tablished for  the  purpose  of  facilitating  the 
passage  of  persons  from  one  part  of  the  city 
to  another,  and  not  for  the  standing  of  ve- 
hicles or  storage  of  goods  thereon,  gee  au- 
thorities above  cited,  and  Elliott  on  Roads  & 
Streeta,  |(  716-717,  848. 

In  a  note  to  Ashland,  etc..  By.  Co.  ▼.  Faulk- 
ner, 106  Ky.  332,  46  S.  W.  235,  51  S.  W.  806, 


43  U  B.  A.  557,  It  la  said:  "So,  white  the 
abuttinj;  owners  have  an  eas^nent  in  a 
street,  hi  common  with  the  whole  people,  to 
pass  and  repass,  and  also  to  have  free  access 
to  their  premises,  the  mere  inconvenience  of 
racfa,  occasioned  by  placing  a  street  car 
tra<ft  so  near  the  sidewalk  as  not  to  leave 
sufficient  space  for  a  vehicle  to  stand,  is  not 
the  subject  of  an  action. 

"So  a  street  railway,  one  of  the  tradai  of 
which  was  in  snch  dose  proximity  to  the 
sidewalk  In  front  of  the  premises  of  an  abut- 
ting owner  as  to  interfere  with.  Impede,  and 
prevent  his  complete  enjoyment  of  the  use 
and  occupation  thereof,  leaving  insufflcient 
space  between  the  sidewalk  and  the  trad:  to 
admit  of  every  kind  of  vehicle  to  be  driven  or 
to  remain  In  front  of  his  premises,  is  not 
for  that  reason  a  public  nuisance  where  the 
title  to  the  street  is  vested  in  the  city,  but 
the  injuries  are  referable  to  that  class  of 
disadvantages  to  which  one  is  subjected  re- 
sulting from  the  lawful  exercise  of  the  abso- 
lute power  of  control  vested  in  the  state  in 
connection  with  the  title  to  the  fee  of  the 
land." 

In  Bafferty  v.  Cen.  Trac.  Co.,  supra.  It  waa 
held  that  the  right  of  an  abutting  owner  to 
the  use  of  the  street  Is  the  same  after  the 
tracks  are  laid  thereon  and  the  cars  running 
as  it  was  before.  If  at  any  time  he  has  oc- 
casion for  the  presence  of  vehicles  on  tbe 
street  In  front  of  his  property  to  take  away 
or  deliver  persons  or  goods,  he  may  exercise 
that  right  for  such  reasonable  time  as  is 
necessary  for  his  purpose;  and,  if  in  sncb 
exercise  of  the  right  the  passage  of  street 
cars  is  Impeded,  th^  must  wait  See,  also. 
Kellhiger  v.  Forty-Second  St  &  G.  St  Fer- 
ry R.  Co.,  50  N.  Y.  206. 

Where  there  is  shown  to  be  a  physical 
invasion  of  an  abutting  landowner's  premises 
by  dirt  and  dust,  which  injure  the  walls  and. 
fumltnre  of  his  house  and  tiie  health  of 
himself  and  family,  and  other  acts  which 
amount  to  a  public  nuisance,  as  was  the 
complaint  dealt  with  on  demurrer  in  Camp- 
bell V.  Metropolitan  St  B.  Co.,  82  Ga.  320, 
9  S.  E.  1078,  BO  much  relied  on  for  appel- 
lant the  landowner  would  have  a  right  of  ac- 
tion against  the  wrongdoer  for  the  damages 
so  done  him;  but  the  reasoning  of  that  case 
does  not  apply  here,  and  in  fact  is  author- 
ity for  the  proposition  that  the  landowner 
conld  not  recover  damages  if  the  acts  com- 
plained of  amounted  simply  to  an  inconven- 
ience or  discomfort  of  the  occupants  of  the 
property.  In  that  case  the  street  car  track 
was  13  Inches  from  the  curb,  yet  the  opin- 
ion of  the  court  at  page  1060  of  9  S.  E.,  page 
328  of  82  Ga.,  says  that  "if  the  railroad 
company  had  i>ermlsslon  from  the  Legisla- 
ture and  the  city  council.  It  could  lay  Its 
track  In  the  street  anywhere  in  its  opinion 
it  was  for  the  best  interest  of  the  company 
to  lay  It" 

Nor  Is  the  case  of  Swift  v.  Newport  News, 
105  Va.  108,  52  S.  B.  821.  S  li.  B.  A.  (N.  S.) 
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404t  alao  Invoked  for  appellant,  at  all  tn 
point  T^ere,  and  In  all  ilmilar  cases  grow- 
ing ont  of  a  change  in  the  grade  of  a  street, 
the  dty  had  estabUshed  a  grade  which  was 
contemplated  when  the  land  was  acquired, 
and  which  the  lot  owner  had  a  right  to  be- 
Here  was  what  It  Intended  to  maintain,  and 
to  which  he  had  accommodated  his  premises 
In  the  location  of  his  house,  fences,  pave- 
ments, etc.  The  wide  distinction  between 
the  oatng  of  a  public  street  as  a  passageway 
for  the  public  and  the  changing  of  the  phys- 
ical condition  of  the  street  Itself  Is  always 
to  be  observed;  and  also  the  equally  wide 
distinction  between  the  occupation  and  use  of 
a  street  by  steam  railroads,  as  In  the  case 
of  Tidewater,  etc,  Co.  v.  Shartzer,  107  Va. 
562,  68  8.  B.  407,  and  Its  use  by  a  street 
railway;  for  the  obvious  reason  that,  when 
the  land  for  the  street  was  acquired  by  the 
municipality.  Its  occupation  and  use  by  a 
steam  railroad  was  not  In  contemplation, 
while  in  the  other  case  it  is  to  be  presumed 
that,  when  the  land  was  acquired  by  caa- 
demnatlon,  dedication,  or  grant  for  street 
purpoees.  It  was  contemplated  that  the  street 
at  grade  would  be  used  by  all  classes  of 
vehicles,  Indndlng  the  street  car,  to  facili- 
tate the  passage  of  persons  from  one  part 
of  the  city  to  another. 

The  questlod  raised  by  appellant,  as  to 
whether  or  not  he  Is  entitled  to  damages  be- 
cause, by  reason  of  the  proposed  location  of 
the  railway  tntA  In  Moore  street  as  authoriz- 
ed, his  property  will  be  made  less  desirable 
and  less  comfortable  as  a  residence,  has  been 
decided  adversely  to  appellant  in  the  cases  of 
Tidewater,  eta,  Ry.  Ck>.  v.  Shartzer,  supra, 
and  Campbell  v.  Met  Ry.  Co.,  supra.,  cit- 
ed for  him.  Both  dealt  with,  the  question 
of  an  original  taking.  The  first  involved 
the  right  of  an  abutting  lot  owner  to  dam- 
ages resulting  from  the  occupation  and  use 
of  the  street  by  a  steam  railroad,  and  the 
latter  the  question  of  damages  incident  to 
an  original  taking.  Neither  affect  the  ques- 
tion of  the  public's  right  to  use  In  a  legiti- 
mate manner  that  which  It  has  acquired  the 
right  to  use,  and  for  which  the  abutting  land- 
owner Is  conclusively  presumed  to  have  been 
already  fully  compensated. 

With  respect  to  the  last-named  case,  we 
consider  It  only  necessary  to  say.  In  addition 
to  what  has  already  been  said,  that  if  the 
proposition  of  law  there  laid  down  is  as 
broad  as  counsel  for  appellant  contends  (to 
which  we  do  not  agree),  it  is  unsupported 
by  the  great  weight  of  authority,  and  there- 
fore out  of  accord  with  the  well-established 
principles  governing  such  cases. 

In  Tidewater  By.  Co.  v.  Shartzer,  supra, 
the  opinion  by  Keith,  P.,  sets  out  In  full 
section  236  of  Lewis'  work  on  Eminent  Do- 
main, where  that  learned  author  quotes  with 
approval  the  following  from  the  opinion  by 
the  Supreme  Court  of  California  in  Eachus 
V.  Los  Angeles  Consol.  El.  R.  Co.,  103  Cal. 
614,  37  Paa  750,  42  Am.  St  Rep.  149:    Tba 


Oonstltntlon  does  not,  however,  antborlae  a 
remedy  for  every  dlmlnaticm  ot  the  value  of 
property  caused  by  a  public  Improvement 
The  damage  for  which  compensation  la  to  be 
made  Is  a  damage  to  the  property  Itself, 
and  does  not  Include  a  mere  infringement  of 
the  owner's  personal  pleasure  or  enjoyment 
Merely  rendering  private  property  less  desir- 
able for  certain  purjKMes,  or  even  causing  per- 
sonal annoyance  or  discomfort  in  Its  use,  will 
not  c<»i8titute  the  damage  contemplated  by  the 
Constitution;  but  the  property  itself  must 
suffer  some  diminution  In  substance,  or  be 
rendered  intrinsically  less  valuable,  by  rea- 
son of  the  public  use.  The  erection  of  a 
county  Jail  or  a  county  hospital  may  impair 
the  comfort  or  pleasure  of  the  residents  In 
that  vicinity,  and  to  that  extent  render  the 
property  less  desirable,  and  even  less  salable; 
but  this  Is  not  an  Injury  to  the  property  it- 
self, so  much  as  an  inflnence  affecting  its 
use  for  certain  purposes.  But,  whenever 
the  enjoyment  by  the  plaintiff  of  some  right 
in  reference  to  his  property  is  Interfered 
with,  and  thereby  the  property  ItseK  is 
made  intrinsically  less  valuable,  he  has  suf- 
fered a  damage  for  which  he  Is  entitled  to 
compensation." 

"A  recovery  has  not  been  allowed  in  any 
case  unless  there  was  some  physical  injury 
to  the  plaintiff's  property,  or  by  noise,  smoke, 
gases,  vibrations,  or  otherwise  an  interfer- 
ence with  the  street  in  front  of  his  property, 
or  with  some  right  appurtenant  thereto,  or 
which  he  was  entitled  to  make  use  of  in  con- 
nection with  his  property.  On  the  other 
hand,  several  cases  have  held  that  mere  de- 
predation, caused  by  the  proximity  of  a  pub- 
lic improvement  afforded  no  ground  for 
redress."     Lewis  on  Em.  Dom.  |  236. 

The  gravamen  of  ap];>ellant's  complaint  is 
that  by  the  location  merely  of  the  railway 
track  on  the  side  of  Moore  street  Instead  of 
in  the  center  thereof,  his  Iqgress  and  egress 
will  be  unreasonably  Interfered  with,  and 
his  property  made  less  desirable  and  less 
comfortable  as  a  residence. 

The  railway  track  being  laid  flush  with  the 
ground  at  grade,  and  constructed  so  that 
vehicles  can  cross  the  same  and  far  enough 
from  the  sidewalk  to  preclude  any  claim  that 
the  latter  is  damaged,  or  that  the  right  of 
Ingress  or  egress  by  foot  passengers  is  In- 
terfered with,  or  carriages  or  other  vehicles 
prevented  by  the  presence  of  tbe  railway 
track  from  driving  up  to  tbe  curb  of  the 
street  in  front  of  appellant's  property,  he 
has  the  same  Ingress  and  egress  be  had  be- 
fore; the  right  of  the  railway  company,  as 
a  matter  of  law,  being  limited  to  the  use  of 
the  street  at  grade  in  common  wltb  other 
vehicles.  The  latter  has  no  greater  or  less 
right  to  the  use  of  Moore  street  than  has 
appellant  or  the  public  generally. 

"A  stmet  railway  has  no  property  interest 
*n  the  street  It  has  the  mere  ri^t  to  use 
It  in  common  with  the  public  generally.  It 
has  ao  right  to  use  it  for  other  or  different 
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porposes  than  those  for  which  It  was  dedi- 
cated or  condemned,  and  because  Its  nse  by 
the  street  cars  is  not  a  new  and  Independent 
one,  but  merely  in  aid  of  the  identical  use 
for  which  the  street  was  laid  out,  the  own- 
ers of  street  cars  are  not  required  to  pay 
compensation  to  abutting  owners  for  its 
use."  Bass  v.  Norfolk,  etc.,  C!o.,  supra ;  Wat- 
son V.  Falrmount,  etc^  49  W.  Va.  528,  88  S. 
E.  183. 

It  is  true  appellant  produced  in  support 
of  his  bill  several  pro  forma  afSdavits  of  cer- 
tain persons,  to  the  effect  that  in  their  opin- 
ion the  reasonable  location  of  the  car  line 
would  be  in  the  middle  of  tiie  street,  and  that 
appellant's  property  Is  damaged  by  reason  of 
the  laying  of  the  car  traclc  on  the  side  of  the 
street  next  to  his  property;  but,  as  said  by 
the  court  in  RafEerty  v.  Central  Tr.  Co.,  su- 
pra, "such  statements  are  matters  of  opin- 
ion only,  fortified  by  no  actual  facts." 

A  number  of  other  cases  are  cited  by  the 
learned  counsel  in  support  of  appellant's  con- 
tentions, but  as  they,  in  our  view,  are  out 
of  harmony  with  the  great  weight  of  author- 
ity controlling  the  issues  involved  here,  or 
deal  only  with  the  right  of  steam  railways 
to  use  streets,  and  therefore  not  In  point,  it  Is 
deemed  unnecessary  to  review  them. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree  of  the  circuit  court  complained 
of,  and  it  Is  affirmed. 

Affirmed. 


THOMPSON  v.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  South  Carolina.     Sept  17, 
1908.) 

1.  Afpeai.  and  Error— Questions  of  Pact— 
Evidence— SurriciENCY. 

In  an  action  for  intestate's  deatti  by  being 
•truck  by  defendant's  train,  in  decidine  wlietber 
the  evidence  is  aafficient  to  sbow  negligence  in 
failing  to  use  proper  efforts  to  stop  the  train, 
testimony  of  the  engineer  tliat  he  was  on  the 
watch,  saw  intestate,  and  used  every  effort  to 
stop  the  train  will  not  be  considered  on  defend- 
ant's appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fj  3928-3834.] 

2.  RAII30ADS  —  Injuries  —  Suitioienct  of 
Evidence. 

In  an  action  for  intestate's  death  by  l)eing 
struck  by  defendant's  train,  the  evidence  fceW 
insufficient  to  show  negligence  by  defendant's 
engineer  in  failing  to  stop  the  train  in  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  Sg  1138-1143.] 

8.  Same— Pboximatb  Cause  of  Injubt. 

Where  intestate's  team  was  stalled  on  de- 
fendant's track  by  reason  of  defects  in  a  bridge 
which  it  was  defendant's  duty  to  properly  main- 
tain, and  intestate  heard  the  approaching  train 
and  ran  down  the  track  to  stop  it  before  strik- 
ing the  wagon,  and  was  himself  struck  and 
killed  by  the  train,  the  defective  bridge  was  the 
proximate  cause  of  his  death,  though  defendant 
was  not  negligent  In  failing  to  stop  its  train 
in  time. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  41,  RaUroads,  i  1091.] 


4.  Same— CONTBIBUTOBT  Nbouoerob— Negu- 
oence  Feb  Se— Goino  on  Tbace. 

Where  intestate's  team  was  stalled  on  de- 
fendant's tracic,  and  Intestate  got  out  and  ran 
down  the  track  to  stop  the  train,  it  Wag  not 
negligence  per  se  to  go  on  the  track  for  that 
purpose. 

6.  NEOUGENCE— CONTBIBUTOBT  NeOLIOENCS— 

Bisk  Assumed  in  Pboteotino  Pbopebtt. 
It  is  not  contributory  negligence  per  se 
for  one  who  is  under  a  duty  to  protect  prop- 
erty to  take  a  manifest  risk  to  do  so,  unless 
the  risk  was  wanton  or  unreasonable,  and  the 
risk  in  such  cases  is  not  presumed  to  t>e  wanton ; 
the  test  being  whether  a  reasonably  prudent 
man  in  the  same  circumstances  would  liave  as- 
sumed the  peril. 

8.  Railboads— Action  fob  Injubies— Inju- 
bies  on  Track— Contbibutobt  Nkolioencb 
— Sufficiency  of  Evidence. 

In  an  action  for  intestate's  death  by  being 
struck  by  a  train  while  he  was  on  the  track 
endeavoring  to  stop  it  so  as  to  prevent  a  colli- 
sion with  bis  wagon,  evidence  held  insufficient 
to  show  contributory  negligence  in  not  leaving 
the  track  before  he  was  struck. 

7.  Same— Question   fob  Jubt— Pbozihatk 

Cause. 

Where  decedent's  team  was  stalled  on  de- 
fendant's railroad  crossing  a  few  minutes  t>e- 
fore  the  approach  of  a  train,  so  that  if  he  liad 
heard  the  crossing  signal,  he  would  not  have  at- 
tempted to  cross,  and  he  got  out  of  the  wagon 
and  ran  down  the  track  about  100  feet  to  stop 
the  train,  when  he  was  struck  by  it  whether 
defendant's  failure  to  give  signals  was  negli- 
gence contributing  to  bringing  intestate  into  the 
situation  which  caused  his  death  held  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1190.] 

8.  Same— Cause  of  Injubt— FAii.xnis  to  Give 

SI0NAIJ9. 

In  an  action  for  intestate's  death  by  being 
struck  by  a  train  while  he  was  attempting  to 
stop  it  to  prevent  a  collision  with  his  team, 
if  intestate  would  not  liave  driven  on  defend- 
ant's crossing  where  his  team  was  stalled  if 
defendant  had  given  proper  crossing  signals,  all 
reasonable  efforts  to  stop  the  train  before  it 
struck  his  team  were  made  necessary  by  de- 
fendant's negligent  failure  to  give  the  signals. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  (  1084.] 

9.  Same  —  Accident  at  Cbossinos— Pailubb 
to  Give  Signals— Violation  of  Statitte — 
Persons  Entitled  to  Benefit  of  Signals. 

Where  intestate  drove  his  team  on  defend- 
ant's railroad  crossing  where  it  was  stalled, 
and  would  not  have  done  so  tiad  defendant  given 
proper  crossing  signals,  and,  upon  hearij^  the 
approaciiing  train,  ran  down  the  track  100  feet 
to  stop  it  he  did  not  by  going  off  the  crossing 
lose  the  benefit  of  the  statute  requiring  defend- 
ant to  give  signals  on  approaching  crossings, 
and  an  instruction  that,  while  generally  the 
failure  to  ring  the  bell  was  not  negligence  as 
to  a  person  on  the  track  a  little  distance  from 
the  crossing,  yet  there  might  be  circumstances 
where  the  jury  would  condude  it  was  negli- 
gence, was  not  error. 

10.  Same  —  ExEMPLABT  Damages- Pebsonai, 
Injuries. 

In  an  action  for  intestate's  death  by  lieing 
struck  by  a  train  while  attempting  to  stop  it 
to  prevent  a  collision  with  hia  team,  there 
t>elng  evidence  that  the  crossing  on  which  his 
team  had  stalled  was  obviously  dangerous  on  ac- 
count of  the  narrowness  of  the  bri^  at  its  ap- 
proach, and  tliat  the  county  authorities  had 
several  time;  warned  defendant  and  requested 
that  the  bridge  be  made  safe,  which  was  not 
done,  the  issue  of  punitive  damages  was  properly 
submitted  to  the  jury. 
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11.  Railroads  —  Opkkaiion  —  Tbesp assess— 

CoHFAHT'S  OonSENT— PHXSUIfFTION. 

The  consent  of  the  railroad  that  intestate 
should  enter  on  its  tiack  to  atop  its  train  by 
signals  to  prevent  a  collision  with  intestate's 
wagon,  whid  was  stalled  on  its  crossing  by 
reason  of  a  defect  therein,  will  be  presumed,  and, 
in  an  action  against  the  company  for  intes- 
tate's death,  a  charge  of  the  law  applicable  to 
trespassers  was  properly  refused. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexln^on  County;  John  S.  Wilson,  Judge. 

Action  by  J.  M.  Thompson,  as  administra- 
tor of  Charles  A.  Thompson,  against  the 
Seaboard  Air  Line  Railway  to  recover  for  the 
death  of  plaintlira  Intestate.  From  a  Judg- 
ment for  plaintitr,  defendant  appeals.  Af- 
firmed. 

Eflrd  &  Dreher  and  Lyles  &  McMahao,  for 
appellant  Geo.  T.  Graham  and  Nelson  & 
NelsiMi,  for  respondent. 

WOODS,  J.  Charles  A.  Thompson  early 
In  the  night  of  October  23,  1905,  was  driving 
a  wagon  and  pair  of  mules  along  the  Two 
Notch  road  in  Richland  county.  The  road 
turns  at  a  sharp  angle  to  cross  the  track  of 
the  defendant.  Seaboard  Air  Line  Railway, 
and  at  the  crossing  there  Is  a  shallow  ditch 
and  a  bridge  on  each  side  of  the  track.  One 
of  the  front  wheels  of  the  wagon  missed 
the  bridge,  and  went  Into  the  ditch,  and  the 
mules  were  thus  held  on  the  railroad  track. 
The  defendant's  fast  train,  known  as  the 
"Florida  Limited,"  was  approaching.  Thomp- 
son left  bis  team,  and  ran  probably  about  a 
100  feet  towards  the  train,  waving  his  bat 
in  the  efTort  to  stop  it  The  train  did  not 
stop  in  time,  and  struck  and  killed  both 
Thompson  and  the  mules.  J.  M.  Thompson, 
the  owner  of  the  mules,  recovered  against  the 
defendant  damages  for  their  loss,  and  the 
judgment  of  the  court  of  common  pleas  was 
affirmed  by  this  court  In  Thompson  t.  Sea- 
board Air  lilne  Ry.,  78  8.  C.  384,  58  S.  B. 
1094.  As  administrator  of  Charles  A.  Thomp- 
son's estate,  J.  M.  Thompson  brought  this 
action,  alle^^ng  the  death  of  his  brother  to 
have  been  due  to  the  negligent,  reckless, 
wanton,  and  willful  conduct  of  the  defend- 
ant, and  recovered  a  Judgment  for  $3,000. 
Defendant  appeals,  charging  error  In  the  re- 
fusal to  grant  a  nonsuit,  in  Instructions  to 
the  jury,  and  In  refusing  to  grant  a  new  trial. 

The  first  question  raised  was  whether  there 
was  any  evidence  of  negligence  by  the  de- 
fendant constituting  a  proximate  cause  of 
the  death  of  Thompson.  Some  of  the  plain- 
tiff's witnesses  testified  that  by  actual  meas- 
urement in  approaching  the  crossing,  the 
train  was  on  a  straight  track  for  583  yards. 
The  engine  was  equipped  with  an  electric 
headlight  There  was  some  evidence  from 
W.  H.  Tiller,  an  engineer  sworn  In  behalf 
of  plaintiff,  that  under  favorable  conditions 
such  a  headlight  would  enable  tbe  engineer 
to  see  an  object  on  the  track  250  to  300 
yards,  but  tbis  was  a  misty  night,  and  the 
witness  said  on  such  a  night  "the  sweat  from 


the  glass  would  stop  yoar  reflection  and 
light  to  a  certain  extent"  Although  testify- 
ing that  such  a  train  as  this  could  be  stop- 
ped in  about  100  to  125  yards,  he  said  that 
the  distance  would  be  greater  on  a  wet 
track  or  down  grade.  According  to  plaintiff's 
evidence,  the  fatality  occurred  on  a  down 
grade,  and  ttie  misty  night  no  doubt  made 
a  damp  or  wet  track.  The  train  was  stop- 
ped Just  beyond  the  crossing.  M.  A.  Drawdy 
testified  be  was  standing  on  the  side  of  the 
track,  and  saw  the  headlight  of  the  approach- 
ing train  and  a  man  running  along  the  track 
towards  it,  waving  his  hat  as  if  to  sign  It 
down;  that  the  train  passed  him,  and  be 
did  not  see  It  strike  deceased;  that  the  speed 
was  not  slackened  until  about  the  time  It 
struck  the  mules.  The  Impression  of  this 
witness  as  to  tbe  precise  time  the  speed  of 
the  cars  was  slackened  was  necessarily  vague, 
and  hence  bis  evidence  is  Indefinite.  Of 
course,  the  testimony  of  the  engineer  of 
the  train  that  he  was  on  the  watch,  saw 
tbe  deceased  signaling,  and  immediately  used 
every  effort  to  stop  the  train  is  to  be  left 
out  of  view  In  deciding  whether  the  above 
facts  prove  negligence  in  falling  to  use  prop- 
er efforts  to  stop  the  train.  But  negligence 
Is  to  be  proved,  not  assumed,  and  we  do  not 
think,  if  all  tbe  plklntlfTs  evidence  on  the 
point  be  taken  as  true,  it  would  tend  to  es- 
tablish in  tbe  mind  of  a  reasonable  Juror 
the  conclusion  that  the  engineer  was  neg- 
ligent in  falling  to  see  tbe  deceased  before 
he  did,  or  In  failing  to  stop  the  train  In 
time.  If  this  had  been  the  only  proof  of 
negligence,  the  defendant  would  have  been 
entitled  to  a  nonsuit  but  other  charges  of 
negligence  aro  to  be  considered. 

Tbe  bridge  on  which  the  wagon  and  mules 
wero  caught  was  built  by  tbe  railroad  com- 
pany on  Its  roadbed  for  its  own  purposes. 
Hence  there  can  be  no  doubt  of  the  duty 
of  tbe  railroad  company  to  keep  it  in  order 
for  tbe  safety  of  tbe  traveling  public.  There 
was  evidence  that  tbe  bridge,  though  at  a 
sharp  turn  In  tbe  road,  was  only  10  to  12 
feet  In  width;  whereas,  safety  to  vehicles 
required  it  should  be  20  feet,  the  same  width 
as  the  highway.  The  wheel  tracks  of  the 
wagon  Indicated  that  if  the  bridge  had  been 
of  the  requisite  width,  the  wheels  would  not 
have  left  the  bridge,  the  wagon  would  not 
have  been  caught,  and  tbe  deceased,  of  course, 
would  have  passed  on  In  safe^.  From 
these  facts  It  Is  very  clear  there  was  evi- 
dence of  defendant's  negligence  resulting  In 
the  mules  and  wagon  being  caught  But  it 
is  insisted  the  court  should  have  held  as 
a  matter  of  law  this  negligence  could  not  be 
tbe  proximate  cause  of  tbe  death  of  Thomp- 
son. The  mules  and  wagon  were  In  a  place 
of  utmost  peril.  Not  only  so,  but  their  posi- 
tion on  the  track  was  such  as  to  Imperil  the 
safety  of  defendant's  approaching  train  and 
the  passengers  thereon.  All  this  was  due 
to  defendant's  negligence  In  the  construc- 
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tton  of  the  bildgtt.  Thompaoa  lost  his  life 
In  the  effort  to  Btoi>  the  train,  and  avert 
the  threatened  loss  of  other  lives,  and  de- 
gtmction  of  the  property  In  his  charge.  That 
effort  was  immediate  and  direct,  and  was  the 
only  one  he  oonld  have  made.  He  was  alone, 
the  train  was  approaching,  and  his  pressing 
obligation  was  to  try  to  commmilcate  to  the 
engineer  the  danger.  This  tight  and  duty 
to  signal  the  train,  according  to  the  evidence, 
was  forced  on  him  by  defendant's  negli- 
gence. Therefore,  if  the  Jury  believed  this 
evidence,  It  was  certainly  safQclent  to  sus- 
tain the  condnalon  that  defendant's  negli- 
gence was  a  proximate  cause  of  the  peril 
assumed  by  Thompson  and  of  his  death. 
This  conclusion  is  folly  sustained  by  the 
very  analogous  cases  of  Gooper  v.  Richland 
Ga,  76  S.  O.  202,  66  S.  B.  968,  10  li.  B.  A.  (N. 
S.)  799,  and  Snipes  v.  A.  0.  L.  By.,  76  S.  C. 
207,  66  S.  B.  959.  The  defendant  maintains, 
however,  tliat,  even  if  the  defendant's  neg- 
ligence was  a  proximate  cause  of  Thomp- 
son's death,  yet  he  knew  of  the  an^oach 
of  the  train,  and  was  guilty  of  contributory 
negligence  in  not  getting  off  the  track  be- 
fore the  train  reached  him.  Under  the  dr- 
cnmstances  the  court  could  not  have  said 
It  was  negligence  per  se  for  Thompson  to 
go  on  the  track  for  the  imrpoee  of  stopping 
the  train.  It  Is  equally  clear  It  would  be 
very  harsh  Judgment  to  say  the  fact  that 
he  stayed  on  the  track  too  long  conclusive- 
ly shows  he  was  negligent  in  not  getting 
off  in  time  to  escape  injury.  If  the  evidence 
is  credible^  the  emergency  was  brought  upon 
him  by  the  defendant  He  was  absorbed  in 
the  effort  to  stop  the  train,  and  no  doubt  ex- 
cited to  the  degree  of  consternation  by  the 
emergency.  He  was  facing  a  powerful  elec- 
tric headlight,  which,  it  is  reasonable  to 
suKiose,  blinded  him  to  the  extent  that  he 
erred  in  bis  estimate  of  the  distance  of  the 
train  from  him,  until  it  was  too  late  to  es- 
cape. The  rule  was  established  In  this  state 
in  1840  by  the  case  of  Ivy  v.  Wilson,  Cheves, 
74,  that  it  is  not  contributory  negligence  per 
se  for  one  who  owes  the  duty  to  protect 
property  to  take  a  manifest  risk  to  save  it 
unless  the  risk  was  wanton  or  nnreasonable, 
and  that  the  exposure  by  a  person  so  situat- 
ed is  not  to  be  presumed  to  be  wanton  or 
unreasonable  exposure  to  unnecessary  dan- 
ger. The  test  is  whether  a  reasonably  pru- 
dent man  in  the  same  exigency  would  Iiave 
assumed  the  peril.  Wilson  v.  Ivy,  supra; 
Wasmer  v.  Delaware,  etc.,  B.  B.  Co.,  80  N. 
T.  212,  86  Am.  Rep.  608;  29  Cyc.  624.  The 
exceptions  on  this  point  are  overruled. 

There  was  direct  evidence  of  the  violation 
of  the  signal  statute — that  Is,  of  a  failure 
to  sound  the  whistle  five  hundred  yards  be- 
fore reaching  the  crossing — but  the  defend- 
ant contends  that  Thompson  was  not  within 
the  protection  of  the  statute,  because  he  was 
about  100  feet  from  the  crossing  when  struck 
by  the  train.  Therefore  the  circuit  Judge 
should  not  have  submitted  to  the  Jury  the  is- 


sue of  negligence  under  the  signal  statute. 
Referring  to  the  signal  statute,  Chief  Justice 
Simpson  for  the  court  says  in  Neely  v.  C, 
a  &  A.  R.  R.  Co.,  S3  S.  C.  136,  11  S.  E.  636: 
"Now,  there  can  be  no  doubt  but  that  the 
object  of  these  sections  was  to  prevent  col- 
lisions which  might  occur  between  persons 
attempting  to  cross  the  track  of  the  railroad 
and  the  locomotive  and  cars  approaching  the 
crossing  at  the  same  moment,  and  the  provi- 
sions or  the  act  did  not  include,  nor  was  the 
act  intended  to  include,  injuries  inflicted 
upon  bystanders  not  Intending  to  cross,  or 
upon  cattle  that  happened  to  be  killed  or  in- 
jured pasturing  nearby,  but  not  upon  the 
crossing  or  using  it  to  pass  from  the  one  side 
to  the  other."  This  rule  has  been  followed 
in  this  state,  and  is  in  accord  with  almost 
all  precedents  in  other  states.  Hale  v.  Rail- 
road Co.,  84  S.  O.  292,  13  S.  B.  637;  Fletcher 
V.  Railroad  Co.,  57  S.  a  206,  35  S.  B.  613; 
Sims  V.  Railway  Co.,  69  B.  C.  246,  37  S.  B. 
830;  Hutto  V.  Railroad  Co.,  61  S.  C.  ^5,  8» 
S.  B.  710;  Rlngstaff  y.  Railway  Co.,  64  8. 
C.  646,  48  S.  B.  22;  Fowles  y.  Railway  Co.. 
78  S.  C.  306,  53  S.  B.  534  But  we  can  find 
no  case  where  the  application  of  the  statute 
to  a  case  like  tills  has  been  considered.  Here 
the  drcumstances  would  warrant  the  infer- 
ences that  Thompson's  team  had  been  caught 
on  the  track  a  very  few  moments  before 
tlie  approach  of  the  train,  and  that  if  he  had, 
heard  signals,  he  would  not  have  attempted 
to  cross  before  it  passed.  It  was  therefore 
for  the  Jury  to  say  whether  a  failure  to  give 
the  signals  was  negligence  contributing  to 
bring  the  deceased  into  the  predicament  in 
which  he  found  himself.  The  whole  trouble 
arose  at  the  crossing  to  a  traveler  exercis- 
ing his  right  to  cross.  If  he  would  not  have 
gotten  into  the  predicament  but  for  defend- 
ant's failure  to  give  the  signal,  then  all  rea- 
sonable efforts  to  extricate  himself  from  it 
may  well  be  said  to  have  been  made  neces- 
sary by  defendant's  negligent  failure  to  slg- 
naL  If  such  efforts  had  been  made  by  deceas- 
ed while  standing  on  the  crossing,  there  can 
be  no  doubt  that  the  case  would  have  fallen 
under  the  signal  statute.  It  would  be  a  very 
technical  distinction  to  hold  that  when  his 
team  was  thus  caught  on  the  crossing,  and 
Thompson  extended  his  efforts  to  prevent  a 
catastrophe  100  feet  from  it  he  lost  all 
benefit  of  the  statutory  protection,  provided 
for  xwrsons  passing  over  a  crossing  on  the 
highway. 

Without  extended  analysis  of  the  cases  on 
the  subject  it  is  snfllclent  to  say  none  of 
them  in  this  state  or  elsewhere  are  like  this 
case,  and  there  is  no  principle  laid  down  in 
them  which  requires  such  a  technical  dis- 
tinction as  Is  here  contended  for  by  the  ap- 
pellant The  request  to  charge  on  this  sab- 
Ject  was  as  follows:  "Failure  to  ring  tlie 
bell  or  blow  the  whlsUe  of  a  locomotive  ap- 
proaching a  crossing  is  not  negligence  as 
to  a  person  on  tbe  track  a  little  distance 
from  the  crossing."    After  reading  it  to  the 


Digitized  by 


Google 


8.0) 


MASON  ▼.  APALACHE  HILLS. 


899 


Jmr,  tbe  drcnlt  Jndss  uld:  "Generttlly 
■peaking  that  may  be,  bnt  the  clrcumBtanoea 
may  be  aach  (and  yoa  and  I  are  to  be  Judges 
of  the  clicumatancea  In  each  partlcolar  caae) 
where  It  might  be  negligence.  I  charge  yon 
that  as  a  general  propoaltlon,  bnt  I  aay  there 
may  be  clrcnmatancea  In  each  caae  where 
the  Jnry  have  the  right  to  conclude  it  wonld 
be.  negligence  under  certain  clrcumstancea." 
For  tbe  reasons  stated,  we  think  this  In- 
Btmctlon  was  not  error  as  applied  to  this 
case. 

The  issue  as  to  punitive  damages  was 
properly  submitted  to  the  Jury.  There  was 
eyldence  tending  to  show  the  crossing  was 
obviously  dangennu  on  account  of  the  nar- 
nowness  of  the  bridge,  and  that  tbe  county 
authorities  had  several  times  warned  tbe 
agents  of  the  railroad  company  of  the  dan- 
ger, and  requested  that  the  bridge  be  made 
safe;  and  that  the  defendant  nevertheless 
failed  to  take  any  steps  to  perform  the  duty 
required  of  It  hy  law.  Tbe  consent  of  the 
railroad  company  that  one  In  the  situation 
of  Thompson  should  enter  on  Its  track  to 
stop  its  train  by  signal,  and  thus  avert  the 
danger  of  loss  of  valuable  property  or  of 
human  life,  will  be  presumed.  The  circuit 
court,  therefore,  did  not  err  In  refusing  to 
charge  the  law  applicable  to  trespassers  on 
tbe  railroad  property. 

The  Judgment  of  this  court  is  tiliat  tiie  Judg- 
ment of  tbe  circuit  court  be  affirmed. 


CJITT  OF  COLUMBIA  v.  MELTON. 

(Supreme  Gonrt  of  Soath  Carolina.     Sept  22, 
1908.) 

On  petition  for  rehearing.    Denied. 
For  former  report,  see  62  S.  E.  245. 

PER  CnRIAM.  After  careful  considera- 
tion of  the  petition  herein,  the  court  is  sat- 
isfied that  no  material  question  of  law  or  of 
fact  has  either  been  overlooked  or  disre- 
garded. 

It  is  therefore  ordered  that  the  petition  for 
a  rehearing  be  dismissed,  and  that  tbe  order 
heretofore  granted  staying  the  remittitur  be 
revoked. 


MITCHELL  et  al.  v.  ALLEN. 

(8ni»eme  Court  of  South  (Carolina.     Sept.  18, 
1908.) 

On  petition  for  rehearing.     Petition  dis- 
missed, and  order  staying  remittitur  revoked. 
For  former  opinion,  see  61  S.  E.  1087. 

H.  B.  Carlide  and  Jos.  A.  McCnllongh,  for 
petitioner. 

PER  CXTBIAM.  After  careful  considera- 
tion of  the  petition  herein  the  court  is  sat- 
lafled  that  no  material  question  of  law  or  of 
fact  has  either  been  overlooked  or  disre- 
garded. 


It  Is  therefore  ordered  that  the  petition 
for  a  rehearing  be  dismissed,  and  that  the 
order  heretofore  granted  staying  the  remlt- 
tltnr  be  revoked. 

MASON  V.  APALACHE  MILL&t 

(Sapreme  Court  of  South  Carolina.     Sept  17, 
1908.) 

1.  Watkbs   ahd   Waxes   Coubses  — Use    bt 
nPFEK  Pbofbietob— Bjcabonablekess— Evi- 

DKnCE. 

That  tbe  use  of  vaters  by  an  upper  riparian 
owner  is  not  the  reasonable  use  to  which  he  Is 
entitled  as  against  a  lower  proprietor  Is  not 
necesBarily  shown  by  the  fact  of  a  decrease  la 
its  volume  by  such  use  or  an  increase  therein 
by  its  storage  and  subsequent  use. 

2i  SaIO— QUKBTIOZI  roB  JUBT. 

Whether  tbe  use  of  the  waters  of  a  stream 
by  an  upper  riparian  owner  la  reasonable  as 
against  a  lower  owner  is  a  question  for  the 
Jury,  where  there  is  any  evidence  tending  to 
show  that  its  use  was  unreasonable ;  the  capac- 
ity of  the  stream,  the  adaptation  of  machinery 
to  it  the  general  usage  of  the  country  in  sim- 
ilar cases,  and  any  other  facts  bearing  on  the 
issue  being  matters  to  be  considered. 

8.  EviDEnca— ExPBST  Txstiiiont— Heabsat. 

Testimony  that  water  of  a  mill  pond  was 
lowered  12  feet  on  a  certain  day  by  the  opera- 
tion of  a  mill,  the  witness  admitung  that  he 
was  not  there  at  the  time,  and  that  he  tes- 
tified entirely  from  statements  of  others  to  him. 
is  not  admissible  on  the  ground  that  he  was 
testifying  as  an  expert. 

[Ed.  Note.— For  cases  In  point  see  CSent  Dig. 
vol.  20,  Evidence,  fS  U74-1182J 

4.  Appsai,  akd  Ebbob— Habkuess  Ebbob. 

Refusal  to  strike  out  testimony  that  the 
water  of  a  mill  pond  was  lowered  12  feet  on  a 
certain  day  by  the  operation  of  the  mill,  the 
witness  admitting  that  he  was  not  there  at  the 
time,  and  that  hie  testified  entirely  from  state- 
ments of  others  to  him,  is  harmless,  as  the  jury 
could  not  have  failed  to  understand  that  he  knew 
nothing  of  the  matter  he  undertoolc  to  state, 
and  therefore  could  hardly  have  received  his 
statement  as  a  fact,  bnt  would  more  likely,  on 
account  thereof,  give  less  faith  to  his  other 
testimony. 

[Ed.  Note.— For  cases  hi  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  H  4163-1160.] 

6.  Watebs  and  Wateb  Coubses— Injimoiioii. 
It  being  obvious  from  the  whole  evidence 
that  the  issue  was  to  defendant's  right  to  use  a 
stream  Just  as  it  had  been  using  it  from  tbe 
time  it  built  a  dam ;  and  there  being  no  doubt 
that  if  there  was  any  trespass  it  was  a  con- 
tinning  one,  there  is  no  foundation  for  tbe  con- 
tention that  injunction  should  not  have  issued, 
because  the  general  verdict  for  plaintiff  was  con- 
sistent with  the  conclusion  that  the  trespass 
was  only  temporary. 

6.  Saice. 

Though  the  complaint  after  setting  but  the 
facts  complained  of  alleged  as  a  continuing 
trespass,  alleged  that  plaintiff  has  been  and 
"will  be"  damaged  in  a  certain  sum,  yet  the 
verdict  for  plaintiff  cannot  be  held  to  have 
covered  future  damages,  so  as  to  render  im- 
proper the  granting  of  an  injunction ;  it  being 
stated  by  plaintiff's  counsel  in  the  course  of 
the  argument  to  the  lury  that  though  the 
verdict  should  be  for  plaintiff,  he  would  apply 
for  an  order  of  abatement  of  the  part  of  the  use 
by  defendant  of  waters  of  a  stream  claimed  to 
cause  the  high  waters  complained  of  by  plain- 
tiff, a  lower  riparian  owner. 

t  For  opinion  on  rehearing,  see  62  S.  B.  871. 
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7.  Sahx  —  Innmcnoir  —  Conditions  in 
Gbantino. 

Where  It  la  shown  that  the  bed  of  a  river, 
where  it  flows  past  plaintiff's  land,  was  con- 
siderably raised  by  sand  deposited  By  a  flood, 
and  there  is  evidence  that  the  cleaning  out 
of  the  sand  would  so  lower  the  bed  that  de- 
fendant could  use  the  water  as  it  is  now  using 
it  without  backing  water  on  to  plaintifiTs  land 
beyond  the  limit  fixed  by  the  court  in  its  in- 
junction, the  injunction  should  be  conditioned 
on  plaintiff  consenting  that  defendant  clean  out 
the  bed  through  his  lands,  as  it  asks  that  it 
inay,  at  its  own  expense. 

Appeal  from  Commca  Pleas  Circuit  Court  of 
Spartanburg  County ;  R.  C.  Watts,  Judge. 

Action  by  R.  B.  Mason  against  the  Apa- 
lache .  Mills.  Judgment  for  plaintiff.  De- 
fendant appeals.    Modified  and  affirmed. 

John  Gary  Evans  and  Haynesworth,  Pat- 
terson &  Blythe,  for  appellant.  Stanyame 
Wilson  and  Simpson  &  Bomar,  for  respond- 
ent 

WOODS,  J.  The  defendant  Is  a  corpora- 
tion owning  and  operating  a  cotton  mill  on 
South  Tiger  river,  in  Spartanburg  county. 
It  has  constructed  a  dam  for  the  storage  of 
the  water  of  the  river  by  which  the  mill  is 
operated,  between  40  and  50  feet  In  height 
In  accordance  with  the  method  approved  by 
engineers  and  the  custom  of  cotton  mills  In 
this  state,  the  water  is  held  back  and  stored 
at  night  <ii>d  from  midday  on  Saturday  un- 
til Monday  morning  while  the  mill  is  not 
running.  In  order  to  increase  the  volume  of 
water  and  the  available  power  while  the 
mill  is  In  operation.  When  the  flow  of  the 
stream  is  sufficient  to  furnish  power  in  ex- 
cess of  the  requirements  of  the  Apalache 
Mills,  the  defendant  uses  the  surplus  to  gen- 
erate electric  power  which  it  sells  and  trans- 
mits to  the  Victor  Mills.  The  power  develop- 
ed by  the  minimum  flow  of  the  stream  is 
known  as  the  "primary  power,"  and  that  by 
the  excess  above  the  minimum  flow  which  Is 
stored  by  the  dam  is  called  the  "secondary 
power."  The  plaintiff  Is  the  owner  of  a 
tract  of  land  of  about  136  acres  on  Tiger 
river,  two  miles  below  the  defendant's  dam. 
In  his  complaint  he  asks  for  damages  and 
Injunction  against  the  defendant  on  two 
causes  of  action.  The  first  cause  of  action 
rests  on  the  allegation  that  the  defendant  In 
1903,  "without  right,  carelessly,  and  In  will- 
ful and  conscious  disregard  of  plaintiff's 
rights,"  discharged  Into  the  Tiger  river  great 
quantities  of  sand,  which  filled  up  the  chan- 
nel, and  thus  caused  the  river  to  rise  higher 
In  Its  banks  and  overflow,  and  soak  the 
lands,  and  interfere  with  the  streams  and 
ditches  by  which  it  was  drained.  In  the 
statement  of  bis  second  cause  of  action  the 
plaintiff  alleges  the  unreasonable  use  of  the 
stream  by  the  overdevelopment  of  the  water 
power,  In  that  the  height  of  the  dam  and  the 
quantity  of  water  retained  and  stored  are 
out  of  proportion  to  the  size  of  the  stream, 
which  Is  alleged  to  be  small,  and  hence,  when 
the  mill  is  In  operation,  a  quantity  of  water 


far  greater  than  the  normal  flow  rushes 
through  to  the  channel  below  with  great 
force,  causing  the  river  to  rise  rapidly  and 
unnaturally  to  an  additional  height  of  from 
four  to  six  feet.  The  plaintiff  thus  sets  out 
the  damages  alleged  to  result  to  him:  "(a) 
The  difference  between  the  excessive  flow  of 
the  water  and  the  height  of  the  stream 
while  the  wheel  Is  In  motion,  and  the  almost 
total  stoppage  of  the  flow  when  the  wheel 
shuts  down,  causes  a  constantly  chang^lng 
condition  In  the  river  banks,  the  same  being 
soaked  with  water,  and  then  as  the  -water 
recedes  Iselng  tmder  the  Influence  of  the 
sun's  rays,  with  the  consequence  of  miasma, 
chills,  fever,  and  other  manifestations  and 
products  of  malaria,  by  which  plaintiff's  said 
property  has  been  seriously  Injured  In  value 
and  the  health  of  himself  and  family  Im- 
paired and  endangered,  (b)  The  excessive 
flow  of  water  Into  the  river  while  the  wheel 
Is  active  causes  the  water  to  rise  much  be- 
yond Its  natural  height  and  in  consequence 
the  valuable  bottom  land  of  plaintiff  has  be- 
come sobbed  and  soaked  so  as  to  be  no  long- 
er productive  or  valuable;  the  streams  and 
ditches  clogged  so  as  to  no  longer  drain 
plaintiff's  low  lands;  the  bridges  overflowed 
so  as  at  times  to  be  Impassable,  or  used  only 
with  difficulty  and  danger;  the  timber  upon 
said  low  land  destroyed  by  the  soaked  condi- 
tion thereof."  It  is  farther  alleged  in  the 
complaint  the  damages  to  the  plaintiff  are  ag- 
gravated by  the  fact  that  the  defendant,  in 
addition  to  making  an  unreasonable  use  of 
the  stream  for  Its  own  power,  undertakes  to 
develop  and  sell  power  to  the  Victor  Mills. 
The  alleged  unreasonable  and  unlawful  use 
of  the  stream  Is  alleged  to  be  a  continuing 
nuisance,  for  which  the  defendant  has  no 
remedy,  except  Injimctlon.  In  the  last  two 
paragraphs  the  allegation  is  made  that  the 
defendant  has  expressed  its  purpose  to  con- 
tinue the  alleged  tortious  use  of  the  stream, 
and  "that  by  the  aforesaid  acts  and  con- 
duct of  the  defendant  plaintiff  has  been  and 
will  be  damaged  in  the  sum  of  $5,000." 
Judgment  was  demanded  on  the  first  cause  of 
action  for  $1,000  damages,  and  on  the  second 
cause  of  action  for  $5,000  damages,  for  the 
abatement  of  the  alleged  nuisance,  and  an  in- 
junction prohibiting  its  continuance.  The 
answer  admitted  the  erection  of  the  dam  and 
the  use  of  the  water,  but  denied  that  the  dam 
was  of  unreasonable  height  or  that  the  water 
had  been  unreasonably  used,  or  that  Its  use 
had  resulted  in  Injury  to  the  plaintiff.  At 
the  close  of  his  own  testimony,  the  plaintiff 
admitted  the  first  cause  of  acticm  bad  not 
been  established,  and  submitted  to  a  nonsuit 
as  to  that.  There  was  a  verdict  against  the 
defendant  for  $100,  and  the  circuit  Judge 
made  an  order  of  Injunction,  the  terms  of 
which  will  be  hereafter  referred  to.  No  mo- 
tion was  made  for  a  nonsuit  nor  for  the  di- 
rection of  a  verdict  as  to  the  sectmd  cause 
of  action;  but  a  motion  for  a  new  trial  was 
made  and  refused,     in  the  exceptions  It  la 
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Insisted  that  a  nefw  trial  aboold  baTe  been 
{ranted  (1)  because  there  was  no  evidence 
tending  to  show  defendant's  use  of  the 
■tream  was  nnreasonable;  (2)  I>ecause  there 
was  no  evidence  that  defendant's  use  of  the 
water  caused  the  streant  to  overflow  Its 
banks;  (3)  because  it  appeared  from  the  tes- 
timony the  defendant's  use  of  the  stream 
would  not  bave  been  attended  with  injury 
to  the  plaintifC,  but  for  the  accumulation  of 
gand  in  the  river  bed  produced  by  the  great 
flood  of  1903.  The  exceptions  on  this  point 
cannot  be  sustained.  The  law  applicable  to 
the  case  is  settled  by  White  v.  Manf.  Co.,  60 
S.  C.  264,  88  S.  R  456,  and  may  be  thus  stat- 
ed in  short:  The  different  owners  of  land 
through  which  a  stream  flows  are  each  en- 
titled to  the  reasonable  use  of  the  water,  and 
lor  an  injury  to  one  owner  Incidental  to  the 
reasonable  use  of  the  stream  by  another 
there  is  no  right  of  redresa  It  does  not  nec- 
essarily follow  from  either  the  decrease  in 
the  volume  of  water  due  to  its  use  by  the 
upper  proprietor  or  the  Increase  due  to  the 
storage  by  the  upper  proprietor  tliat  there 
has  been  an  unreasonable  use,  and  therefore 
a  right  of  action  to  the  lower  proprietor  for 
any  resulting  injury.  If  It  were  the  rule 
tliat  the  lower  proprietor  had  the  right  to 
have  the  stream  flow  through  his  land  in  ex- 
actly its  Qsnal  volume,  the  result  would  be 
to  destroy  the  equality  of  right  of  all  the 
proprietors  of  the  land  through  which  the 
stream  flowed,  and  give  to  the  lowest  pro- 
prietor a  monopoly  of  its  use.  Whether  a 
riparian  proprietor  has  made  unreasonable 
ose  of  the  stream  is  always  a  question  for 
the  Jury  where  there  is  any  evidence  tend- 
ing to  prove  that  the  use  was  unreasonable. 
In  the  decision  of  the  question  all  the  dr- 
ciunstances  are  to  be  considered  by  the  Jury 
—the  capacity  of  the  stream,  the  adaptation 
of  the  machinery  to  it,  the  general  usage  of 
the  country  in  similar  cases,  and  any  other 
tacts  bearing  on  the  issue.  These  general 
principles  are  also  stated  and  form  the  basis 
of  the  opinion  of  the  Supreme  C!ourt  of  the 
United  States  in  the  very  important  case  of 
Kansas  v.  Colorado,  206  V.  S.  46,  27  Sup.  Ct 
6S6,  51  li.  Ed.  956. 

There  was  testimony  In  this  case  tending 
to  show  tbat  the  defendant's  enterprise  was 
projected  and  the  dam  constructed  with  the 
view  of  using  not  only  the  ordinary  current 
of  the  stream,  but  also  of  storing  up  the 
water  wliich  ran  into  Its  pond  for  the  time 
dnring  the  day  and  the  week  when  the  miU 
was  not  running,  as  well  as  the  excess  of 
water  which  came  in  time  of  freshets.  It  is, 
of  course,  true,  as  defendant's  counsel  con- 
tends, tbat  the  defendant  could  not  let  off 
into  the  cbannel  any  more  water  than  would 
naturally  have  flowed  into  it  if  there  had 
been  no  dam,  but  it  was  not  impossible  for 
defendant  to  combine  in  storage  the  freshet 
water  and  tbe  water  which  ran  Into  the  pond 
while  the  mill  was  not  in  operation,  and  be 
02S.E.— 26 


tbOB  enabled  to  discharge  such  a  volume  of 
water  as  to  make  a  stream  for  12  hours  of 
every  work  day  considerably  larger  than  the 
Tiger  river  would  be  in  its  natural  state. 
On  the  question  whether  the  plaintiff  has  in 
fact  greatly  Increased  the  ordinary  flow  of 
the  stream  by  storing  up  freshet  water,  and 
whether  the  increase  was  the  result  of  a 
reasonable  or  unreasonable  use  of  tbe  water 
by  the  defendant,  there  was  much  testimony 
on  both  sides.  The  Jury  passed  upon  It,  and 
this  court  has  no  power  to  review  their  find- 
ing. 

In  order  to  make  good  his  charge  that  the 
defendant  at  times  in  operating  its  machin- 
ery let  oilt  water  far  beyond  the  natural  flow 
of  tbe  stream,  the  plaintiff  undertook  to 
prove  by  George  B.  Ladsbaw,  an  engineer, 
that  on  a  certain  Saturday  the  water  in  the 
pond  was  lowered  12  feet  by  tbe  operation 
of  the  defendant's  machinery.  This  witness, 
after  testifying  to  the  water  being  lowered  12 
feet,  admitted  that  he  was  not  there  at  the 
time,  and  testified  entirely  from  tbe  state- 
ments of  others  to  him.  Defendant's  counsel 
moved  to  strike  out  his  testimony  on  this 
point;  and  the  motion  was  refused  on  the 
grotmd  that  tbe  witness  was  testifying  as  an 
expert.  It  seems  clear  that  this  was  error, 
but  we  cannot  think  it  could  have  any  in- 
fluence on  the  verdict.  The  Jury  could  not 
have  failed  to  understand  tbat  the  witness 
knew  nothing  of  the  matter  he  undertook  to 
state,  and  therefore  they  could  hardly  bave 
received  his  statement  as  a  fact.  If  the 
statement  had  any  effect,  It  was  more  likely 
to  weaken  the  Jury's  faith  in  the  accuracy  of 
other  testimony  of  tbe  witness  quite  impor- 
tant to  the  plaintiff. 

The  exceptions  to  the  charge  of  the  circuit 
Judge  have  no  substantial  foundation.  The 
charge  throughout  was  to  the  effect  that  the 
defendant  could  use  the  stream  and  Increase 
the  flow  in  any  way  It  saw  fit,  provided  only 
such  use  did  not  resnlt  In  unreasonably  In- 
creasing the  flow  to  plaintifTs  injury.  Not 
only  was  the  law  so  stated  in  the  general 
charge,  but  all  the  requests  of  the  defendants. 
In  which  the  law  was  accurately  laid  down, 
were  also  given  to  tbe  Jury.  We  can  flnd  no 
error  which  would  Justify  the  court  in  dis- 
turbing the  verdict  of  tbe  Jury. 

It  remains  to  consider  the  exceptions  to 
tbe  order  of  Injunction.  It  Is  obvious  from 
the  whole  evidence  in  the  case  tbat  the  Issue 
was  as  to  the  right  of  the  defendant  to  use 
the  stream  Just  as  it  had  used  it  from  the 
time  the  dam  was  made,  and  there  can  be 
no  doubt  that,  if  there  was  any  trespass,  it 
was  a  continuing  one.  Hence  there  is  no 
foundation  for  the  position  that  the  injunc- 
tion should  not  have  been  granted,  because 
the  verdict  of  the  Jury  was  consistent  with 
the  conclusion  that  tbe  trespass  was  only  a 
temporary  invasion  of  the  plalntlfTs  right 

The  next  point  is  much  more  serious.  The 
first  cause  of  action  Is  out  of  tbe  case  by  a 
nonsuit  to  which  plaintiff  consented.     Tbe 


Digitized  by 


Google 


402 


62  SOUTHEASTBRN  BEPOBTE& 


(8.  a 


Becond  cause  of  action  Is  pecoliar,  In  this: 
that  after  the  setting  forth  of  the  facts  com- 
plained of,  which  are  alleged  as  a  continuing 
trespass,  it  la  alleged  that  by  the  aforesaid 
acts  and  conduct  of  defendant  plaintiff  has 
been  and  will  be  damaged  In  the  sum  of  $6,- 
000.  It  Is  elementary  that,  except  In  special 
cases  provided  by  the  Constitution,  one  per- 
son cannot  take  the  property  of  another  with- 
out his  consent,  or  continually  trespass  upon 
it,  and  compel  the  owner  to  accept  payment 
of  money  In  satisfaction.  So  the  owner 
whose  property  Is  subjected  to  a  continuous 
trespass  may  have  damages  up  to  the  time  of 
trial,  and  also  an  Injunction  against  a  contin- 
uance of  the  wrong.  But  obviously,  when  he 
elects  to  take  damages  for  the  anticipated 
future  trespass,  he  cannot  have  compensa- 
tion by  the  recovery  of  damages',  and  at  the 
same  time  an  injunction  to  restrain  the  tres- 
pass. Here,  as  we  have  seen,  on  the  face  of 
the  complaint,  the  plaintiff  seeks  to  recover 
damages  for  the  injury  to  be  done  in  the  fu- 
ture, as  well  as  that  already  done  by  the 
defendant's  method  of  using  the  stream.  For 
this  reason,  if  nothing  more  appeared,  the 
verdict  would  be  held  to  cover  all  future 
damages,  and  the  injunction  could  not  issue. 
But  It  seems  this  was  not  the  view  taken  In 
the  argument  of  counsel,  for  the  following 
statement  appears  in  the  case:  "Mr.  Haynes- 
worth,  in  addressing  the  Jury,  stated  to  them 
that,  if  they  should  render  a  verdict  for  the 
plaintiff,  then  plaintiff's  attorneys  would  ap- 
ply to  his  honor,  the  presiding  Judge,  for  an 
order  to  lower  the  dam,  and,  turning  to  S£r. 
Wilson,  asked  him  If  that  were  not  true,  to 
which  Mr.  Wilson  replied  that  plaintiff  would 
not  ask  to  have  the  dam  lowered,  but  would 
ask  for  an  order  which  would  cause  the  Vic- 
tor Mill  wheel  to  be  taken  out."  With  these 
statements  of  counsel  before  the  Jury,  It 
cannot  be  fairly  said  the  verdict  was  intend- 
ed to  cover  future  as  well  as  past  damages. 
No  argument  has  been  adduced  to  show  that 
the  limit  beyond  which  the  defendant  was 
enjoined  by  the  circuit  decree  from  backing 
water  la  the  branch  on  plaintifTs  land  was 
arbitrarily  fixed.  Under  the  testimony  and 
the  verdict  the  limit  seems  reasonable. 

There  Is,  however,  a  fact  appearing  beyond 
all  dispute  from  the  evidence,  which  requires 
modlflcation  of  the  order  of  injunction.  It 
was  shown  beyond  all  controversy  that  the 
bed  of  Tiger  river,  as  it  flows  by  the  land 
of  plaintiff,  has  been  raised  to  a  very  consid- 
erable extent  by  sand  deposited  therein  by 
the  great  flood  of  1903.  The  evidence  shows 
further  there  Is  strong  reason  to  hope  the 
cleaning  out  of  this  sand  would  so  lower  the 
bed  of  the  river  that  the  defendant  could  use 
the  water  of  the  river  Just  as  It  is  now  using 
it  without  backing  water  beyond  the  limit 
fixed  by  the  circuit  court.  Section  1466,  Civ. 
Code  1902,  contemplates  that  all  landowners 
shall  clean  out  all  streams  npon  and  adjacent 
to  their  lands  at  least  twice  a  year.    We  do 


not  deem  it  necessary  to  dedde  whether,  un- 
der the  statute,  the  plaintiff  is  bound  to  clear 
out  Tiger  river,  because  the  defendant,  waiv- 
ing any  claim  of  duty  on  the  part  of  the 
plaintiff,  formally  requested  of  him  in  writ- 
ing permission  to  clear  out  the  river  at  Its 
own  expense.  To  this  request  the  plaintiff 
made  no  response.  Though  the  defendant.  In 
good  faith,  has  erected  a  dam  of  great  value, 
it  cannot  use  it  so  as  to  impair  any  right  of 
the  plalntilE.  Nevertheless  the  parties  are  in 
the  conrt  of  equity,  and  the  court  will  not  al- 
low the  plaintiff  churlishly  and  unreasonably 
to  keep  in  the  river  the  sand  deposited  by  the 
great  flood  of  1908,  and  thus  restrict  the  use 
which  the  plaintiff  would  otherwise  be  enti- 
tled to  make  of  the  stream.  As  a  condition 
of  the  order  of  injunction,  the  x^alntiff  must 
consent  that  the  defendant  clean  out  the  bed 
of  the  river  through  his  lands. 

The  Judgment  of  this  court  Is  that  the  or- 
der of  Injunction  made  by  the  circuit  court 
be  modified  so  as  to  make  It  conditional  on 
the  plaintiff  notifying  defendant  within  15 
days  after  the  filing  of  the  remittitur  In  the 
circuit  court  of  his  consent  that  the  defend- 
ant may  clean  out  the  bed  of  the  river 
through  his  lands,  and  that  In  all  other  re- 
Sfpects  the  judgment  of  the  circuit  court  be 
affirmed. 


OHBBJK  ▼.  SEABOARD  AIR  LINE  BY. 

(Supreme  Court  of  South  Oarolina.     Sept.  21, 
1908.) 

1.  Masiek  and  SEBVANr— Injubies  to  Serv- 
ant —  Tbiai  —  Instructions  —  Mibubadinq 
instbuctions. 

In  an  action  by  a  conductor  against  the 
company  for  injuries  caused  by  the  sudden  stop- 
ping of  his  train  to  prevent  collision  with  an- 
other train,  the  latter  part  of  an  instruction 
that  an  employ^  did  not  assume  the  risk  of 
negligence  of  employes  of  another  train,  and 
that  a  train  crew  in  6.  would  not  assume  the 
risk  of  negligence  of  a  crew  in  C,  must  have 
been  understood  as  an  illustiatioa,  and  not  as 
an  instruction  that  plaintiff  assumed  the  risk  of 
negligence  of  employes  on  other  trains,  unless 
they  were  at  different  places. 

2.  Same  —  Actions— EviDENCB— Violation  of 
Rules. 

In  an  action  by  a  conductor  against  the 
company  for  injuries  caused  by  the  sudden 
stopping  of  his  train  to  prevent  a  collision  with 
another  train,  the  evidence  held  not  to  show  a 
violation  of  the  company's  rules  by  the  crew  of 
such  other  train. 

3.  Trial  —  Instbuctions  —  ApPLiCAMLirr  to 
Evidence. 

In  an  action  by  a  conductor  against  the 
company  for  injuries  caused  by  the  sudden 
stopping  of  his  train  to  prevent  a  collision  with 
anotner  train,  there  being  no  evidence  of  the 
violation  of  the  company's  rules  by  the  other 
train  crew,  a  charge  as  to  the  effect  upon  de- 
fendant's liability  of  such  violation  by  the 
other  crew  was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIk. 
vol.  46,  Trial,  Sf  596-612.J 

4.  Master  and  Servant— Injuries  to  Serv- 
ant—Assuued  Risk. 

In  an  action  by  a  conductor  for  injuries 
caused  by  the  sudden  stopping  of  his  train  to 
prevent  a  collision  with   another  train,  where 
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the  eTidence  (bowed  the  iojary  was  caused  by 
plaintiff  being  in  soch  a  Dosltion  wben  the  train 
(topped  that  even  an  orainary  jar  would  canse 
him  to  lose  his  balance,  bis  Injnijr  mnst  be 
Mi  to  be  one  of  the  risks  ot  his  emploTment, 
which  he  assumed,  and  for  which  he  cannot 
recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  34,  Master  and  Servant,  i  S50.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  Connty ;   Ernest  Gary,  Judge. 

Action  by  J.  A.  Cbeek  against  the  Seaboard 
Air  Line  Railway.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed.    . 

Wm.  N.  GraydoD,  for  appellant  J.  L. 
€1enn  and  Wm.  P.  Greene,  for  respondent 

WOODS,  J.  This  action  for  personal  In- 
juries was  tried  at  the  October,  1907,  term 
of  the  court  of  common  pleas  for  Abbeville 
county,  and  resulted  In  a  verdict  for  de- 
fendant 

A  brief  statement  of  the  testimony  on  be- 
half of  the  plaintiff  is  necessary  to  the  con- 
sideration of  the  appeal.    Freight  train  No. 
20,  in  charge  of  the  plaintiff  as  conductor, 
was  about  to  end  Its  trip  at  Greenwood  and 
was  witbin  the  yard  limits,  moving,  under 
full  control,  at  the  rate  of  four  or  five  miles 
an  hour.     The  approach  through  the  yard 
is  slightly  up  grade,  requiring  the  engineer, 
as  the  plaintiff  expressed  it,  "to  work  steam 
to  go  Into  the  yard."     The  plaintiff  testi- 
fied, as  be  started  to  gat  down  from  the 
cupola  of  the  cab,  a  very  sudden  and  un- 
usual stop  threw  him  to  the  floor,  Inflicting 
serious  injury.    T.  S.  Calhoun,  the  yardmas- 
ter,  testified  the  train  was  stopped  by  a  white 
light  signal,  because  another  freight  train, 
No.  21,  was  approaching  the  main  line  from 
a  side  track.     When  both  trains  bad  been 
stopped  by  the  signal,  tbey  were  from  20  to 
30  car  lengths  apart    This  witness  further 
testified  that  train  No.  21  had  not  reached 
the  main  track  when  train  No.  20  came  into 
the  yard.    On  cross-examination,  the  witness 
said  there  was  no  duty  to  protect  by  flagging 
within  the  yard  limits,  and  that  one  in  charge 
«f  an  incoming  train  would  there  expect  to 
be  stopped  at  any  time.     Eli  Hinson,  the 
fireman  of  train  No.  20,  who  was  sworn  for 
plaintiff,  said  he  was  on  the  engine  looking 
out  for  signals  in  front  saw  train  No.  21 
approaching  the  main  line,  but  could  not  tell 
whether  It  bad  reached  It;  signal  was  given 
by  white  light;    and  engineer  in  response 
shut  off  steam  and  stopped  the  train.     He 
could  not  tell  whether  engineer  used  brakes 
at  all,  but  was  sure  be  did  not  use  emergency 
brakes.    In  answering  the  question  whether 
the  engineer  stopped  the  train  suddenly,  the 
witness  said:    "Pretty  suddenly.    He  dld'nt 
come  right  plang  down  at  it     He  stopped 
pretty  sudden,  though."    In  plaintiff's  report 
«f  the  accident  to  the  company  these  ques- 
tions and  answers  are  found:  "If  any  viola- 
tion of  rules  caused  accident  give  same  by 
nnmber.    A.  None.    Did  engineman  and  oth- 
er trainmen   use  care   In  the   handling   of 


train  at  time  accident  occurred,  or.  If  any 
other  than  trainmen  Injured,  was  equipment 
handled  properly?     A.  Tes." 

It  was,  of  course,  conceded  the  plaintiff 
could  not  recover  for  any  negligence  of  the 
engineer  on  his  train,  and  the  case  rests  on 
the  allegation  that  the  rules  of  the  defendant 
company  required  the  conductor  or  person 
in  charge  of  train  No.  21  to  send  out  a  flag- 
man to  warn  train  20  that  train  21  was  on 
the  main  track.  These  were  the  rules  relied 
on  to  sustain  this  position:  "Rule  391.  A 
train  not  having  right  of  track  must  be  en- 
tirely dear  of  the  main  track  by  the  time 
it  is  required  by  rule  to  clear  an  opposing 
train  or  a  train  running  In  the  same  direc- 
tion ;  failing  to  do  so,  It  must  be  inmiediate- 
ly  protected,  as  provided  in  rule  No.  399." 

"Rule  399.  When  a  train  stops  or  Is  de- 
layed under  circumstances  in  which  it  may 
be  overtaken  by  a  following  train,  the  flag- 
man must  go  back  Immediately  with  danger 
signals  a  sufficient  distance  to  Insure  full 
protection.  When  recalled,  he  may  return  to 
bis  train,  first  placing  two  torpedoes  on  the 
rail  when  the  conditions  require  it.  The  front 
of  the  train  must  be  protected  in  the  same 
way  when  necessary,  by  the  fireman:  (a) 
When  a  train  is  detained  at  any  of  Its  usual 
stops  more  than  five  minutes,  or  stops  at  an 
unusual  place,  where  the  rear  of  the  train 
can  be  plainly  seen  from  a  train  moving  in 
the  same  direction  at  a  distance  of  at  least 
fifteen  telegraph  poles,  the  flagman  must  go 
back  with  danger  signals  not  less  than  two 
telegraph  poles,  and  as  much  further  as  nec- 
essary to  protect  his  train;  but  If  the  rear 
of  his  train  cannot  be  plainly  seen  at  a  dis- 
tance of. at  least  fifteen  telegraph  poles,  the 
flagman  must  go  back  not  less  than  flfteen 
telegraph  poles,  and  put  down  one  torpedo, 
and  continue  to  a  point  thirty  telegraph  poles 
from  the  rear  of  his  train  and  place  two 
torpedoes  on  the  right-hand  rail  (looking  to- 
ward his  train)  two  rail  lengths  apart  He 
must  then  return  to  the  point  where  first 
torpedo  was  placed,  and  remain  there  until 
called  In,  when  be  will  take  up  the  one  tor- 
pedo, and,  if  the  weather  Is  foggy,  raining, 
or  If  It  is  night  he  will  leave  a  fuse  burning, 
(b)  A  flagman  going  ahead  of  a  train  to  stop 
an  opposing  train  must  not  depend  upon  a 
flag  or  lamp  alone  to  stop  such  train,  but 
must  place  one  torpedo  on  left-hand  rail  when 
train  is  approaching  and  proceed  toward  com- 
ing train,  placing  other  torpedoes  at  Intervals 
of  five  telegraph  poles  until  signal  is  recog- 
nized, and  in  foggy  or  rainy  weather  or  at 
night  place  a  fusee,  (c)  Wben  a  train  in 
motion  is  losing  time,  fusees  must  be  lighted 
and  thrown  off  to  protect  its  rear  against 
trains  moving  in  the  same  direction,  unless 
there  be  an  unobstructed  view  of  at  least 
twenty  telegraph  poles  or  more.  This  by  day 
as  well  as  night" 

"Rule  Q.  All  freight  trains  will  approach 
all  stations,  water  tanks,  and  coaling  sta- 
tions between  stations  under  control  and  so 
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proceed  until  the  track  Is  seen  to  be  clear. 
The  responsibility  at  stations,  coaling  sta- 
tions, or  water  tanks  between  stations  will 
rest  with  the  following  or  Incoming  train. 
This  will  not  relieve  trainmen  or  englnemen 
from  responsibility  of  protecting  trains  at 
stations  as  provided  in  rules  391  and  399." 

The  appeal  depends  on  alleged  errors  In 
the  charge  to  the  Jury.  At  plalntifTs  request 
the  following  instruction  was  given:  "That 
while  an  employd  of  a  railroad  company  as- 
sumes the  ordinary  risks  incident  to  his  em- 
ployment, he  does  not  assume  the  risk  of  the 
negligence  of  employes  on  another  train  of 
cars,  or  engaged  In  another  department  of 
labor."  We  think  the  Illustration  used  In 
commenting  on  the  request  that  a  train  crew 
In  Greenwood  Is  not  held  to  assume  the  risk 
of  negligence  of  a  crew  In  Columbia  could  not 
have  been  regarded  by  the  Jury  as  anything 
more  than  an  Illustration,  and  could  not  have 
been  understood  as  an  instruction  that  the 
plaintiff  assumed  the  risk  of  the  negligence 
of  the  crews  on  other  trains,  unless  they 
were  at  a  different  place. 

The  other  exceptions  relate  to  alleged  er^ 
rors  of  the  circuit  Judge  in  not  construing 
the  rulea  of  the  company  in  bis  charge  to 
the  Jury ;  In  not  charging  that,  If  the  plain- 
tiff was  Injured  through  disregard  of  the 
rules  by  the  crew  of  another  train,  the  de- 
fendant would  be  liable;  and  In  not  charg- 
ing: "That  under  rules  891,  399,  and  under 
rule  Q,  it  was  the  duty  of  the  conductor  of 
No.  21  to  have  sent  out  a  flagman  or  fireman, 
and  to  put  out  the  signals  as  provided  by  the 
rules;  and,  If  the  Jury  find  from  the  testi- 
mony that  the  failure  to  put  out  the  said 
signals  contributed  to  the  Injury  of  the  plain- 
tiff as  proximate  cause  of  the  Injury  and 
without  which  It  would  not  have  happened, 
then  the  plaintiff  would  be  entitled  to  re- 
cover." We  shall  not  go  Into  an  analysis  of 
the  charge  and  of  the  errors  assigned,  for 
the  reason  that  there  was  a  complete  failure 
to  show  any  violation  of  the  rules  by  the 
crew  of  train  21,  and  therefore  the  requests 
had  no  application.  Trains  20  and  21  were 
not  trains  delayed  at  stations,  nor  trains 
stopped  or  moving  between  stations.  They 
were  trains  in  the  yard  limits  of  the  com- 
pany at  the  city  of  Greenwood,  and  in  ac- 
cordance with  the  requirement  of  the  com- 
pany, moving  under  full  control.  Their  crews 
were  required  to  be,  and  were,  on  the  look- 
out for  signals  to  stop.  Train  No.  21  was 
not  on  the  main  track  when  train  No.  20  en- 
tered,the  yard;  and  there  was  not  a  parti- 
cle of  evidence  that  train  20  could  not  be 
stopped  without  unusual  Jar,  and  without 
any  danger  of  collision.  It  is  clear  from  the 
reading  of  the  rules  that  they  do  not  con- 
template the  using  of  torpedoes  and  fusees, 
and  the  placing  of  them  so  many  telegraph 
poles  apart  within  the  yard  limits,  in  the 
circumstances  which  here  appeared.  The 
whole  testimony  on  the  part  of  the  plaintiff 
shows  that  the  Injury  resulted  from  the  fact 


that  be  happened  at  the  moment  of  the  stop 
to  be  in  such  an  attitude  that  even  the  or- 
dinary Jar  of  stopping  a  train  going  four  or 
five  miles  an  hour  was  sufficient  to  cause 
him  to  lose  bis  balance.  This  being  so,  the 
injury,  deplorable  as  It  Is,  must  be  attributed 
to  the  risk  assumed  by  the  plaintiff  when  he 
entered  upon  his  perilous  occupation. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


HUGHES  V.  OBANGEBUBG  MPG.  CO. 

(Supreme  Court  of  South  Carolina.     Sept  21, 
1908.) 

1.  PLEADIITO  —  AlXEOATIONS  —  COMPLAinT— 

CXBTAIHTT   AND   PABTICUIiABITT. 

A  complaint  is  sufiSciently  definite  which 
states  the  cause  of  action  with  such  particular- 
ity as  to  enable  defendant  to  prepare  his  de- 
fense with  certainty  and  intelugence,  so  that 
he  ma^  not  be  surjprised  at  (rial  by  issues  not 
anticipated  or  required  to  meet  claims  not  made, 
and,  if  the  facts  are  exclusively  or  particularly 
within  plaintiffs  knowledge,  more  particularity 
should  be  required  than  when  defendant  has 
full  knowledge  of  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  {  105.] 

2.  Appeai,  and  Error  —  Review— Discretion 
OF  Tbiai.  Cottrtv-Rulinos  on  Motions  Re- 
i.ATiNa  TO  Pleadinqs. 

Unless  the  Supreme  Court  is  convinced  that 
one  of  the  parties  baa  been  placed  at  a  dis- 
advantage by  the  action  of  the  trial  court  in 
overrulin|(  a  motion  to  make  pleadinn  more 
definite,  its  ruling  will  not  be  msturbeo. 
8.  Pleading — Motion   Making  Mobe  Dm- 

NITE. 

In  an  action  by  an  employfi  for  injuries 
sustained  while  opetating  a  frame  in  defendant's 
cotton  factory,  the  complaint  alleged  that  the 
frame  was  in  such  a  poorly  equipped  and  de- 
fective condition  as  to  render  it  extremely  hard 
and  dangerous  for  plaintiff  to  operate  it  Held, 
that  a  motion  to  make  more  definite  was  prop- 
erly overruled,  as  the  machine  was  in  defend- 
ant's possession  both  before  and  after  accident 
so  that  defendant  could  have  examined  It  so 
as  to  be  prepared  to  meet  the  allegations. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39.  Pleading.  f{  1173-1198.] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Orangeburg  County;  Chas.  G.  Dantsler, 
Judge. 

Action  by  Julia  Hughes  against  the  Orange- 
burg Manufacturing  Company.  From  an  or- 
der denying  a  motion  to  make  the  complaint 
more  definite,  defendant  appealed.    Affirmed. 

Moss  &  Lide,  for  appellant  Brantley  & 
Zelgler,  for  respondent 


WOODS,  J.  This  appeal  is  from  an  order 
denying  a  motion  to  require  the  plaintiff  to 
make  her  complaint  more  definite  and  cer- 
tain. According  to  the  allegations  of  the 
complaint,  while  the  plaintiff  was  operating 
a  speeder  frame  in  defendant's  cotton  factory, 
her  hand  was  caught  and  crushed.  The 
wrongful  conduct  of  the  defendant  was  thus 
set  out :  "That  the  said  frame,  owing  to  the 
recklessness,    willfulness,    wantonness,    and 
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negligence  of  the  said  defendant,  wag  In  such 
a  poorly  equipped  and  defective  condition  as 
to  render  It  exceedingly  hard  and  dangerous 
for  the  idaintlff  to  operate  It  entailing  upon 
her  an  nnnsual  amount  of  tedious,  burden- 
gome,  and  perilous  labor ;  that,  owing  to  the 
Imperfect  working  and  defective  condition 
of  the  said  frame,  which  the  defendant  neg- 
ligently allowed  to  exist,  the  plalntlfTs  hand 
\ras  caught  In  the  machinery  thereof,  and 
was  thereby  so  iMidly  cut,  crushed,  and  mu- 
tilated as  to  make  it  necessary  to  amputate 
three  of  her  fingers  on  her  left  liand,"  etc. 
The  motion  was  to  require  the  complaint  to 
be  made  more  definite  and  certain  by  alleg- 
ing spedfically  in  what  particular  the  ma- 
chinery or  any  part  of  it  was  defective,  and 
by  specifying  la  what  particular  the  accident 
alleged  in  the  complaint  was  due  to  a  defect 
in  the  machinery.  The  circuit  Judge  refused 
the  motion  on  the  authority  of  lynch  v. 
Spartan  Mills,  66  S.  C.  12,  44  S.  B.  93,  and 
Moore  v.  Catawba  Power  Co.,  68  S.  C.  201, 
46  S.  B.  1004. 

From  the  nature  of  the  subject,  the  rule 
governing  such  motions  must  be  very  general. 
A  complaint  is  sufficiently  definite  which 
sets  out  the  alleged  breach  of  contract  or 
tort  with  such  particularity  as  to  enable  the 
defendant  to  answer  the  charge,  and  prepare 
his  defense  with  certainty  and  Intelligence, 
so  that  he  may  not  be  surprised  at  the  trial 
by  issues  not  anticipated,  nor  be  required  to 
Incur  the  latx>r  and  expense  of  preparing  to 
meet  claims  which  the  plalntlfF  had  no  In- 
tention of  making.  If  the  complaint  In  the 
statement  of  the  cause  of  action  falls  short 
of  this  standard,  it  is  too  Indefinite.  It  is 
apparent  that  in  the  application  of  this  rule 
there  Is  a  wide  field  for  the  exercise  of  com- 
mon sense.  Each  case  had  its  own  special 
features.  If  the  facts  are  exclusively  or 
peculiarly  witliln  the  knowledge  of  the  plain- 
tiff, more  particularity  should  be  required 
than  when  the  defendant  is  so  circumstanced 
as  to  have  full  information.  Blxcept  in  cases 
where  this  court  has  a  strong  conviction  tliat 
one  of  the  parties  has  been  placed  at  a  real 
disadvantage,  the  conclusion  of  the  circuit 
Judge  ought  not  to  be  disturbed.  In  this  case 
the  allegation  is  that  the  frame  "was  in  such 
a  poorly  equipped  and  defective  condition  as 
to  render  it  extremely  ha^  and  dangerous 
for  the  plaintiff  to  operate  it."  The  frame 
was  presumably  in  the  possession  of  the  de- 
fendant l>oth  before  and  after  the  accident 
It  is  a  standard  appliance  or  machine  used 
In  cotton  mills,  and  it  would  be  no  hardship 
for  the  defendant  to  liave  it  thoroughly  ex- 
amined as  to  its  condition  and  operation, 
and  thus  be  prepared  to  prove  whether  it 
was  poorly  equipped  or  defective  or  hard  to 
operate. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


SCARBOROUGH  v.  WOODLBT. 

(Supreme  Court  of  South  Carolina.     Sept.  17, 
1008.) 

1.  Estoppei^-Pleadino  as  Detensb— Sum- 

OIENCT   OF   ALLEOATIONS. 

Allegations  in  the  answer  in  an  action  to 
recover  land  that  defendant  bought  land  from 
plaintiff  and  plaintiff's  mother,  and  though  he 
was  present  when  the  survey  was  made,  and 
knew  the  land  claimed  was  included  therein, 
did  not  object,  and  that  defendant  subsequently 
cleared  a  part  of  the  land  without  objection 
from  the  plaintiff,  were  insufficient  to  estab- 
lish an  estoppel,  there  being  no  allegation  that 
defendant  was  misled  by  plaintiff's  conduct,  or 
that  plaintiff  at  the  time  had  any  knowledge  of 
his  own  claim,  as  silence  and  inaction,  without 
positive  encouragement  or  actual  participation 
in  the  transaction,  will  not  constitute  an  es- 
toppel. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  {  302.] 

2.  Pleadino  —  Akendkehts  —  iRKVFECrnAI. 
Akenduents. 

Where  a  proposed  amendment  to  the  answer 
would  not  have  cured  the  defect  therein,  it  was 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  g  802.] 

S.  Samb— Deiccbbeb— ElFFKcr  or  Sustairiko 

Demvbbeb. 

The  effect  of  sustaining  the  demurrer  to 
defendant's  plea  of  estoppel  was  to  leave  the 
ans.wer  as  if  the  estoppel  had  not  been  pleaded, 
since  it  was  unnecessary  to  specially  plead  it. 

{Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  {  668.] 

4.  Estoppel  —  Pleading  —  Neoesbitt    o» 
Pleading. 

It  is  unnecessary  to  plead  estoppel  in  an 
action  to  recover  land,  and  defendant  could  in- 
troduce evidence  of  estoppel  under  a  general 
denial  and  have  the  issue  submitted  to  the  jury. 
TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  19,  Estoppel,  {  300.] 

5.  Trial— iNSTBUCTioNs—WiTHDBAWiNO  De- 
fenses—Estoppel. 

In  an  action  to  recover  land,  where  a  de- 
murrer was  sustained  to  defendant's  plea  of 
estoppel,  an  instruction  that  the  court  had 
struck  out  the  plea  of  estoppel,  and  it  was  not 
before  the  Jury  for  consideration,  and  bad  not 
been  established  by  the  evidence  for  that  rea- 
son, took  from  the  jury  the  issue  of  estoppel, 
and  hence  was  error,  as  defendant  was  entitled 
to  have  the  evidence  of  estoppel  considered, 
though  the  demurrer  was  sustained  to  his  plea. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  H  613-623.] 

6.  Same— Cube  by  Sxtbbequent  Instbuction. 

In  an  action  to  recover  land,  where  a  de- 
murrer was  sustained  to  the  defendant's  plea  of 
estoppel,  an  instruction  that  the  plea  of  estoppel 
bad  been  stricken  and  was  not  before  the  jury 
for  consideration  was  not  cured  by  a  subsequent 
instruction  that  if  plaintiff  stood  by  for  years 
without  objection,  and  saw  defendant  improve 
the  land  under  the  belief  that  he  had  good  title, 
plaintiff  will  be  estopped. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46.  Trial,  H  703-718.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  J.  C.  Klugh,  Judge. 

Action  by  James  H.  Scarborough  against 
J.  M.  Woodley.  From  a  Judgment  for  plain- 
tiff, defendant  appealed.  Reversed,  and  re- 
manded for  a  new  trial. 
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Lee  ft  Morse,  H.  D.  Morse,  and  B.  W. 
Shand,  for  appellant  L.  D.  Jennings,  for  re- 
tqpond^t 

WOODS,  J.  The  plaintiff  recovered  Judg- 
ment against  tbe  defendant  for  the  posses- 
sion of  two  acres  of  land.  The  complaint 
was  In  the  usual  form.  The  first  defense 
was  a  general  denial,  and  the  third  defense 
related  to  betterments.  Neither  of  these  are 
involyed  in  the  appeal.  For  a  second  de- 
fense the  defendant  undertook  to  plead  es- 
toppel, alleging  that  he  bought  from  Ger- 
trude C.  Scarborough,  plaintiff's  mother,  a 
tract  of  land  which  was  surveyed  under  the 
supervision  of  W.  D.  Scarborough,  plalntUTs 
father,  and  by  his  direction  the  two  acres 
in  dispute  were  Included  in  the  survey  and 
in  the  deed;  that  the  plaintiff  came  up  while 
the  survey  was  In  progress,  and,  though  he 
was  made  aware  of  the  purpose  to  include 
the  two  acres  in  the  survey  and  sale,  he 
made  no  objection;  that  the  defendant  clear- 
ed up  a  portion  of  the  two  acres,  and  brought 
It  into  cultivation,  and,  though  the  plaintiff 
frequently  drove  by  the  defendant's  plan- 
tation, be  gave  no  intimation  of  his  claim 
to  the  land. 

The  circuit  Judge  was  right  In  sustaining 
a  demurrer  to  the  second  defense  of  estop- 
pel. The  attempt  to  state  this  defense  was 
fatally  defective  In  two  particulars:  First, 
there  was  no  allegation  that  defendant  was 
misled  by  the  conduct  of  plaintiff— not  even 
a  direct  allegation  that  he  supposed  Mrs. 
Gertrude  O.  Scarborough,  his  grantor,  was 
the  owner  of  the  land  In  dispute;  second, 
there  was  no  allegation  that  plaintiff  at  the 
time  had  any  knowledge  of  his  own  claim. 
Silence  and  inaction,  such  as  alleged  here, 
without  positive  encouragement  or  actual 
participation  In  the  transaction,  which  is  not 
alleged,  does  not  constitute  estoppel.  Cham- 
bers V.  Bookman,  67  S.  C.  432,  46  S.  E.  39. 
The  first  defect  would  have  been  cured  by 
the  amendment  proposed;  but  the  circuit 
judge  properly  refused  to  allow  the  amend- 
ment, because  the  second  fatal  defect  would 
have  still  remained,  and  the  amendment 
would  have  been  of  no  benefit 

The  effect  of  sustaining  the  demurrer, 
however,  was  to  leave  the  answer  just  as  It 
would  have  been  If  no  attempt  bad  been 
made  to  plead  estoppel.  It  Is  not  necessary 
In  this  state  to  plead  estoppel  (Lltes  v.  Addi- 
son, 27  S.  C.  235,  3  S.  E.  214),  and  therefore 
the  defendant  had  the  right  nnder^  his  gen- 
eral denial  to  Introduce  evidence  of  estoppel, 
and  on  such  evidence  have  the  Issue  of  estop- 
pel submitted  to  the  jury  (6  Enc.  P.  &  P. 
356).  The  court  allowed  the  defendant  to 
Introduce  evidence  of  the  facts  relied  on  to 
constitute  estoppel.  As  there  Is  to  be  a  new 
trial,  we  do  not  refer  to  this  evidence,  fur- 
ther than  to  say  It  was  sufficient  to  war- 
rant the  submission  of  the  issue  of  estoppel 
to  the  jury. 

The  error  of  the  circuit  court  was  In  in- 


stmcting  the  Jury  they  conid  not  consider 
the  defense  of  estoppel.  This  instruction 
was  given  at  the  beginning  of  the  charge  in 
this  language,  which  could  not  be  misunder- 
stood: "This  defendant  answers  the  com- 
plaint first,  by  a  general  doilal  of  the  al- 
legations contained  In  the  complaint;  and 
then,  secondly,  he  goes  on  and  sets  up  a  de- 
fense by  way  of  estoppel,  which  you  will 
read  as  set  forth  in  the  answer.  But  the 
court,  before  the  trial  begun  before  this  Jury, 
struck  oat  that  second  defense,  holding  that 
It  was  not  sufficient  to  constitute  a  defense, 
and  Is,  therefore,  not  before  you  as  a  con- 
sideration, and  has  not  been  touched  or  sub- 
stantiated by  the  evidence  In  the  case,  for  the 
reason  that  the  court  held  that  it  was  not 
sufficient  and  it  is  the  same  as  if  the  an- 
swer did  not  contain  that  second  defense, 
so  that  you  will  not  consider  that  defense." 
This  meant  not  only  that  the  demurrer  had 
been  sustained,  but  it  took  away  from  the 
jury  the  Issue  of  estoppel. 

It  Is  true  that  the  circuit  judge  did  sub- 
sequently charge  the  following  request  sub- 
mitted by  defendant :  "If  the  Jury  find  that 
the  plaintiff  deliberately  stood  by  for  years, 
and  without  objection  saw  the  defendant 
making  Improvements  upon  the  piece  of  land 
referred  to  in  the  complaint,  under  the  sup- 
position that  he  had  a  good  title  thereto,  then 
the  plaintiff  will  now  be  estopped  to  set  up 
his  claim  to  the  land  against  the  defendant" 
If  the  jury  did  not  receive  a  distinct  Im- 
pression from  the  charge  that  they  could  not 
consider  the  evidence  on  the  Issue  of  estop- 
pel, they  were,  at  the  least  left  by  the  ir- 
reconcilable Instructions  In  a  state  of  doubt 
and  uncertainty  .as  to  their  duty  to  consider 
that  evidence  and  pass  on  that  Issue. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court  for  a 
new  trial. 


In  t«  DUNCAN. 

(Supreme  Court  of  South  Carolina.    Sept  11, 
1908.) 

1.  Attobnit  and  Clienis— Disbabment  Pbo- 
ceedino — sutficiency  of  evidence. 

In  disbarment  proceedings  against  an  at- 
torney for  presenting  false  affidavits  in  support 
of  a  motion  for  leave  to  apply  for  a  new  trial 
on  the  eroimd  of  ifewly  discovered  evidence,  the 
alleged  affidavits  being  that  affiant  committed 
the  crime,  instead  of  defendant's  client  upon 
considering  the  evidence  upon  which  the  latter 
was  convicted  to  determine  the  probable  truth 
of  the  affidavit,  which  the  alleged  affiant  denied 
making,  the  evidence  held  to  sustain  the  convic- 
tion. 

2.  BAliS. 

In  disbarment  proceedings  for  presenting 
false  affidavits  in  support  of  a  motion  for  leave 
to  apply  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  the  allwed  afSaat  denying 
having  made  the  affidavit,  the  evidence  held  to 
show  that  defendant's  charge  that  the  original 
affidavit  was  stolen  by  the  prosecuting  officers 
was  false. 
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3.  eUm. 

In  disbarment  proceedlngi  for  preMntlnff 
falae  affidavita  to  the  Sapreme  Court  m  support 
of  a  motion  for  leave  to  apply  for  a  new  trial 
on  the  ground  of  newly  diacovered  evidence,  the 
evidence  held  to  show  that  no  affidavit  was  ever 
made  by  the  alleged  affiant. 

4.  Sake  —  Gbourd  tob  Disbabiccni  —  Fbk- 
BEimira  Fausb  ArriDATrra. 

Knowingly  presenting  false  and  fletltloas 
affidavits  to  the  Supreme  Court  by  an  attorney 
to  obtain  leave  to  move  for  a  new  trial,  coupled 
with  the  fact  that  such  attorney's  reputation  as 
an  honorable  lawyer  was  bad  and  that  disbar- 
ment proceedings  had  been  taken  against  him 
before  when  he  was  warned  against  dishonor- 
able practices,  is  sufficient  ground  for  his  dis- 
barment. 

In  the  matter  of  disbarment  and  contempt 
proceedings '  in  the  Supreme  Conrt  against 
John  T.  Duncan.    Order  of  disbarment. 

3.  Fraser  Lyon,  Atty.  Oen.,  for  the  State. 
0.  L.  Scbompert,  for  Jobn  T.  Dancan. 

MEMMINOBR,  Clrcolt  Judge.    At  the  May, 

1906,  term  of  the  conrt  of  gesaeral  sesBlons 
for  Richland  county,  Judge  Klugh  presiding, 
Jesse  Hunter,  a  negro,  was  tried  and  convict- 
ed under  a  charge  of  firing  upon  and  wounding 
one  of  a  magistrate's  posse  sent  to  his  house 
to  arrest  him.  John  T.  Duncan,  of  the  Rich- 
land county  bar,  defended  Hunter,  and,  after 
coiiTlctlon,  moved  Judge  Klngh  for  a  new 
trial,  which  was  refused.  An  appeal  to  the 
Supreme  Court  was  then  taken  and  super- 
sedeas bond  given;  the  wife  of  said  Duncan 
being  one  of  the  sureties  thereon.  There  was 
considerable  delay  In  perfecting  this  appeal ; 
but  pending  the  supersedeas,  in  December, 

1907,  In  conformity  with  the  practice  then  ef- 
fective as  to  motions  for  new  trials  on  after- 
discovered  evidence,  Mr.  Duncan  moved  the 
Supreme  Court  for  leave  to  apply  to  the  cir- 
cuit court  on  the  ground  of  such  after^dls- 
covered  evidoice;  the  said  evidence  purport- 
ing to  be,  among  others,  an  afiSdavit  of  <me 
Jeff  Taylor  stating  that  be  was  at  Hunter's 
house  at  the  time  of  the  shooting  for  which 
Hunter  had  been  convicted,  and  that  he,  not 
Hunter,  did  the  shooting.  This  motitm  was 
resisted  by  Mr.  Solicitor  Timmerman,  then 
solicitor  of  the  Fifth  circuit,  of  which  Rich- 
land county  was  then  a  part.  The  Supreme 
Court  refused  this  motion,  but  thereafter  Mr. 
Duncan  obtained  a  stay  of  the  remittitur,  and 
the  motion  came  up  for  hearing  at  the  next 
succeeding  term  of  this  court.  In  May,  1908. 
In  the  meaqwhlle,  by  an  act  of  the  Legis- 
lature, Mr.  Solicitor  Timmerman  was  put  In- 
to the  Eleventh  circuit,  and  to  the  solicitor^ 
ship  of  the  Fifth  circuit,  composed  of  Rich- 
land and  Kershaw  counties,  the  Governor 
bad  appointed  Christie  Braet,  of  the  Richland 
bar.  Wb«i,  therefore,  the  said  motion  came 
up  In  May,  1908,  as  aforesaid,  Mr.  Solicitor 
Benet  represented  the  state,  and,  being  noti- 
fied of  the  motion  and  appearing  therein,  pro- 
duced and  read  an  affidavit  from  Jeff  Taylor 
entirely  denying  that  he  had  ever  made  the 
affidavit  which  Mr.  Duncan  claimed  he  had 
made,  confessing  to  said  shooting,  an  affidavit 


of  Jesse  Myen  denying  tbat  be  had  ever 
authorized  an  affidavit  purporting  to  be  from 
him  which  Mr.  Duncan  was  using  In  support 
of  bis  motion,  In  which  Myers  stated  that 
Taylor  wa«  at  Hunter's  house  at  the  time  of 
the  shooting,  and  other  affidavits  corrobo- 
rative thereof.  At  the  trial  of  the  cause 
Tayk>r  had  testified  that  he  was  not  at  Hun- 
ter's house,  and  knew  nothing  of  the  shooting. 
Mr.  Duncan,  claiming  to  be  entirely  shocked 
and  surprised  at  the  production  of  these  affi- 
davits, asked  for  time  In  whldi  to  reply  there- 
to, and  was  given  by  tbe  court  until  June  2, 
1908,  at  which  time  the  matter  being  again 
brought  up,  and  as  and  for  a  showing  in 
reply  to  said  affidavits,  Mr.  Duncan  Insisted 
upon  reading  to  tbe  court  his  own  affidavit, 
couched  in  fierce  and  denunciatory  language, 
the  substance  of  which  was  to  vilify  Solicitors 
Timmerman  and  Benet,  and  to  accuse  them, 
together  with  Magistrate  Lykes,  who  had 
committed  Hunter  upon  tbe  shooting  charge, 
and  others  in  any  wise  connected  with  that 
prosecution,  of  a  vile  conspiracy  ("a  conspira- 
cy, dark  and  damnable")  to  exculpate  Taylor, 
convict  Hunter  and  bis  wife,  and  injure  and 
degrade  him,  Duncan,  as  a  lawyer;  and,  in 
support  of  the  genuineness  of  the  Taylor  affi- 
davit, he  submitted  an  affidavit  purporting  to 
be  from  his  former  stenographer,  Mrs.  Stew- 
art, going  to  show  a  very  distinct  recollection 
on  her  part  of  the  circumstances  of  the. mak- 
ing of  that  affidavit,  its  substance,  and  its 
genuineness.  Whereupon  tbe  said  motion  for 
leave  to  apply  for  a  new  trial  was  again  re- 
fused, and  on  tbe  same  day  this  court,  of 
its  own  motlMi,  issued  an  order  as  follows: 
"From  the  affidavits  in  the  cause  of  the  State 
V.  Jesse  Hunter  and  Francis  Hunter  it  ap- 
pears that  charges  are  made  under  oath  thot 
Jobn  T.  Duncan,  an  attorney  of  this  court, 
has  knowingly  submitted  to  this  court  false 
and  fictitious  affidavits.  It  Is  considered  by 
tbe  court  tbat  the  said  charges  should  be  In- 
vestigated. Therefore  it  is  ordered  that  the 
said  John  T.  Duncan  do  show  cause  before  tbe 
Snpreme  Court  on  Monday,  June  8,  1906,  at  10 
o'dods  a.  m.,  why  he  should  not  be  attached 
for  contempt  or  disbarred  as  an  attorney  for 
submitting  said  affidavlta  Ordered  further  a 
certified  copy  of  this  order  be  forthwith  served 
on  the  said  John  T.  Duncan.  Y.  J.  Pope,  Chief 
Justice.  Ira  B.  Jones,  A.  J.  0.  A.  Woods, 
A.  J."  And  on  June  6th,  by  a  per  curiam 
order,  Mr.  Attorney  General  I^on  being  re- 
quested by  the  court  to  conduct  the  investiga- 
tion and  trial  under  its  said  order  of  June 
2d;  on  motion  of  said  Attorney  General,  tbe 
hearing  under  the  order  of  June  2d  being  de- 
ferred until  July  15tb.  On  June  lOtb  the 
court  made  another  order  in  tbe  matter 
whereunder  said  Duncan  was  directed  at  the 
same  time,  to  wit,  July  16v  1908,  also  to  show 
cause  why  be  should  not  be  attached  for  a 
contempt  of  this  court  on  account  of  having 
so  vilified  its  officers  In  the  presence  ot  the 
court,  and  used  towards  them  such  offensive 
language  as  would  be  unwarrantable  to  be 
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used  in  this  conrt  under  any  drcumstancea, 
and  ao  couching  bis  charges  against  them  and 
other  persons  In  such  harsh  and  Intemperate 
language,  and  Invective  as  to  bring  himself 
Into  the  contempt  of  this  court  aforesaid. 
Associate  Justice  Gary  being  disqualified  by 
reason  of  relationship  to  said  Duncan  l^ 
a£anlty,  and  not  having  participated  in  any 
of  these  proceedings,  on  July  15,  1908,  Cir- 
cuit Judge  Memminger  having  been  assigned 
by  the  Governor  to  take  the  place  of  Justice 
Gary,  and  tbe  court  being  thus  composed  and 
ready  to  proceed  with  the  matter,  Mr.  Schum- 
pert  appearing  for  Mr.  Duncan  and  Mr.  At- 
torney General  Lyon  for  tbe  state,  due  return 
was  made  to  said  orders  on  behalf  of  Mr. 
Dnncan;  the  return  being,  as  to  the  first 
order,  nnder  which  disbarment  was  involved, 
for  presenting  false  and  flctlttons  affidavits, 
in  substance  a  detailed  statement  of  the  cir- 
cumstances under  which  he  claimed  the  Tay- 
lor and  Myers  affidavits  were  obtained,  and 
thus  presenting  a  clear  issue  of  fact  upon  this 
question:  As  to  the  second  order,  under  which 
attachment  for  contempt  was  Involved  as 
aforesaid.  In  substance  a  reiteration  of  the 
alleged  conspiracy  charged  In  the  affidavit  of 
June  2d,  involving  the  charge  of  theft  of 
papers  In  the  case  by  Mr.  Solicitor  Tlmmer- 
man  in  conspiracy  with  Mr.  Solicitor  Benet 
and  others,  and,  while  reaffirming  said  char- 
ges, expressing  regret  and  apology  for  the  use 
of  the  Intemperate  language  in  which  said 
affidavit  was  couched,  the  circumstances  of 
extenuation  being  all^^  to  have  been  great 
haste  in  the  preparation  of  the  affidavit,  with- 
out opportunity  for  revision  of  or  reflection 
upon  tbe  same.  Whereupon,  tbe  issues  being 
made  up  under  said  orders  of  the  court  and 
the  said  returns,  and  the  testimony  thereon 
being  delivered  orally  and  stenograpblcally  re- 
ported, the  state  being  the  actor  therein,  and 
tbe  hearing  continuing  through  the  said  15th 
of  July  and  the  next  day,  and  argument  being 
heard  on  behalf  at  the  respondent  (Mr.  At- 
torney General  I^yon  declaring  his  unwilling- 
ness to  press  the  matter  by  argument ;  it  be- 
ing upon  the  facts  for  the  court,  and  therefore 
not  arguing  the  same),  the  court  reserved  its 
decision,  and  now,  after  due  deliberation,  pro- 
ceeds to  announce  the  same. 

Tbe  questions  arising  for  decision  are 
whether  upon  tbe  record  thus  presented  said 
John  T.  Duncan  should  be  disbarred  and 
stricken  from  the  roll  of  attorneys  of  this 
state;  and  (or)  should  he  be  punished  l!or  a 
contempt  of  this  conrt  in  respect  to  the  mat- 
ter of  his  affidavit  of  June  2d  aforesaid. 

Upon  tbe  question  of  the  alleged  affidavits 
of  Taylor  and  Myers  being  false  and  fictitious, 
and  being  thus  knowingly  presented  to  this 
court  by  Mr.  Duncan  as  a  basis  for  bis  mo- 
tion for  leave  to  apply  for  a  new  trial  for 
Hunter  in  the  circnlt  conrt,  we  have  (neither 
purporting  to  have  been  signed  by  the  affiant, 
but  by  mark)  tbe  affirmance  of  Duncan,  that 
the  affidavits  were  fairly  made  by  the  al- 
leged affiants,  and  the  point-blank  denial  ot 


tbe  affiants  of  ever  liavlng  made  or  sanctioned 
them.  To  properly  solve  this  question,  there- 
fore, we  are  called  upon  to  weigh  it  in  the 
light  of  the  intrinsic  probabilities  of  tbe  situ- 
ation ;  that  is.  Is  It  probably  true  that  Taylor 
or  Myers  would  either  have  made  the  affidavit 
purporting  to  have  been  made  by  him  for 
Duncan?  As  to  Myers,  there  is  no  light 
thrown  directly  by  these  probabilities.  He 
merely  states  that  Taylor  was  at  tbe  bouse 
where  the  shooting  took  place;  but,  as  to 
Taylor,  the  Duncan  affidavit,  if  genuine,  would 
have  him  confessing  to  a  crime  for  whldti  an- 
other had  been  tried  and  convicted,  and  to  a 
perjury  at  that  trial,  for  he  bad  there  sworn 
that  he  was  not  at  the  house  an^  knew  noth- 
ing of  the  shooting.  We  start,  then,  with  that 
as  an  intrinsic  improbability. 

Tbe  next  point  is :  Is  it  true  that  he,  and 
not  Hunter,  did  tbe  shooting?  And,  if  true, 
and  the  fftct  that  an  innocent  man  had  been 
convicted  for  his  crime  would  be  a  cause 
impelling  him  to  confess,  then  that  might 
be  taken  as  an  intrinsic  probability  that  he 
would  make  the  affidavit  Duncan  claims  he 
made.  This  point  drives  tis  to  Inquire  wheth- 
er or  not  it  is  true  that  Taylor,  and  not  Hun- 
ter, did  tbe  shooting.  After  a  careful  con- 
sideration of  all  the  evidence,  we  cannot  but 
answer  this  question  in  the  negative,  and  un- 
derwrite the  verdict  of  the  Jury  which  con- 
victed Hunter.  There  is,  of  course,  some 
conflict  in  the  testimony  upon  which  Hunter 
was  convicted  in  the  circuit  court,  as  well  as 
that  taken  in  this  court  upon  this  question, 
as  there  will  ever  I>e  in  the  investigation  of 
issues  of  fact;  but  tfarooghont  there  is  tlie 
direct  testimony  of  unimpeached  eye-wit- 
nesses that  Hunter's  wife  handed  him  the 
gun,  after  a  parley  with  the  posse  which  had 
come  to  his  bouse  to  arrest  blm,  and  that  he 
did  the  shooting.  Then  we  have  tbe  testi- 
mony of  SherifT  Coleman  of  Richland  coun- 
ty (not  brought  forward  at  the  trial  on  cir- 
cuit) of  the  confession  of  Hunter  to  him 
very  shortly  after  his  arrest  From  this 
testimony  it  appears  that  SberifT  Coleman 
had  known  Hunter  from  boyhood,  and 
thought  well  of  him,  and  was  well  disposed 
towards  him,  and,  being  surprised  at  his  be- 
coming Implicated  in  so  serious  a  cliarge, 
asked  him  in  a  friendly  way  why  he  bad 
done  it,  whereupon  Hunter  acknowledged 
having  fired  upon  the  posse;  his  excuse  be- 
ing that  it  was  done  under  the  advice  of  Mr. 
Duncan,  his  attorney.  There  is  positive  evi- 
dence that  Taylor  was  not  at  the  house,  cor- 
roborative of  his  own  statement  to  that  ef- 
fect, and  no  motive  can  be  traced  to  him 
for  having  done  the  shooting.  On  behalf  of 
Duncan's  theory  throughout  that  Taylor  was 
the  guilty  man,  we  have  the  suggestion  that 
Taylor,  being  at  the  house,  shot  in  defense 
of  Hunter,  whom  it  is  charged  fled  under  a 
comer  of  the  bouse,  the  posse  opening  fire 
on  him  there,  and  it  was  intimated  In  sup- 
I>ort  of  this  theory  that  the  marks  of  shot 
in  that  portion  of  the  house  would  demon* 
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Btrattt  the  tbeory.    This  was  a  matter  sus- 
ceptible   of    direct    proof;    bnt    none    was 
brougbt   forward.     Some  of  the  witnesses 
broagtat  forward  on  behalf  of  Mr.  Duncan  at 
this  bearing  failed  utterly  to  corroborate  bis 
theory.     The  testimony   from   the  weather 
bureau  office  at  Columbia,  nine  miles  from 
the  scene,  as  to  the  cloudy  condition  of  the 
weather    at    Columbia,    and    the    Inference 
sought   therefrom,   that   Hunter   could   not 
have  been  visible  for  Identification,  falls  to 
outweigh  the  positive  testimony  of  the  wit- 
nesses who  were  at  the  place  and  swear  that 
there  was  enough  light  for  them  to  see,  and 
that  they  did  see  and  Identify  Hunter.     So 
we  search  the  record  In  vain  for  a  reasonable 
doubt  as  to  the  guilt  of  Hunter.    We  find  as 
a  fact,  therefore,  that  Hunter,  and  not  Tay- 
lor, did  the  shooting,  and  was  properly  con- 
victed therefor  on  the  testimony  adduced  at 
the  trial  In  the  circuit  court,  strengthened  by 
developments  at  the  hearing  here.    As  Hun- 
ter did  the  shooting,  and  Taylor  was  not 
even  present,  it  follows  that  It  is  highly  im- 
probable that  he,  Taylor,  would  have  made 
the  affidavit  which  Duncan  claims  he  made. 
In  the  light  of  this  doubly  demonstrated 
improbability,  we  come  to  a  consideration  of 
the  facts  surrounding  the  preparation  and 
alleged   execution   of   said   affidavit     Here 
we  have  Mr.  Duncan  swearing  that  Taylor 
'  did  make  it  before  Mr.  Clark,  a  notary  pub- 
lic and  member  of  the  Richland  bar,  in  his 
(Duncan's)  office,   in   the  presence  of   Mrs. 
Stewart,  his  stenographer;    Mr.  Clark's  tes- 
timony, which  is  rather  in  the  way  of  nega- 
tive testimony,  that  he  cannot  swear  wheth- 
er he  took  such  an  affidavit,  coupled,  how- 
ever, with  his  recollection  of  having  sworn, 
at  his  own  office,  a  tall  black  negro,  whpm  he 
believed  to  be  Taylor  (but  who  proved  to  be 
Hunter,  and  not  Taylor),  for  Duncan ;  the  In- 
nuendo being  that  he  had  some  other  negro  to 
Impersonate  Taylor  before  Mr.  Clark.    Then 
we  have  the  testimony  of  Mrs.  Stewart,  Mr. 
Duncan's  former  stenographer.    We  find  this 
testimony  clearly  to  esta'blish  the  fact  that 
in  making  her  affidavit  of  May  29,  1908,  pre- 
sented by  Mr.  Duncan  as  corroborative  of 
the  authenticity  of  his  Taylor  affidavit,  here- 
inbefore referred  to,  wherein  she  appears  to 
have  substantiated  the  authenticity  of  the 
Taylor  affidavit,  as  against  the  want  of  dis- 
tinct recollection  of  Mr.  Clark,  she  appears 
to  have  been  entirely  misled  as  to  the  con- 
tents of  the  affidavit,  and  did  not  intend  and 
did  not  realize  that  she  had  given  any  such 
positive  detailed  statement  of  distinct  recol- 
lection upon  the  subject     She  now  states 
that  that  affidavit  was  not  explained  to  her 
by    Mr.   Duncan,  and  that  as  a  matter  of 
fact,  under  oath  as  a  witness  in  this  court 
in  tills  proceeding,  she  cannot  substantiate 
Mr.  Duncan's  claim  that  Taylor  appeared  In 
his   office,  and  made  the  affidavit  in  ques- 
tion.     Other  circumstances  going  to  throw 
the  weight  of  the  testimony  against  the  au- 
thenticity of  the  Taylor  affidavit  are  that 


Taylor  can  write  his  name,  and  does  sign 
his  name  wherever  called  upon  to  do  so; 
whereas,  the  disputed  affidavit  here  only  im- 
ports to  be  signed  by  him  by  his  mark,  and 
then  the  circumstance  of  the  nonexhibition' 
of  the  original  of  the  alleged  affidavit  in  this 
court,  or,  if  ever  produced,  its  mysterious 
disappearance. 

As  Mr.  Duncan  accounts  for  the  nonpro- 
duction  or  disappearance  of  the  original  of 
the  affidavit  by  a  direct  charge  pf  theft  of 
same  by  Mr.  Solicitor  Timmerman  in  con- 
spiracy with  Mr.  Solicitor  Benet  and  others, 
and  thereby  raises  a  collateral  issue,  whereby 
he  seeks  to  Justify  the  truth  and  language  of 
his  affidavit  of  June  2,  1908,  we  pause  here 
to  weigh  the  evidence  upon  the  point  and 
our  finding  of  the  fact  is  that  this  charge  is 
absolutely  unwarranted  and  unsustained  by 
the  testimony.  The  only  fact  ui>on  which  it 
appears  that  the  charge  could  have  had  an 
origin  was  that  some  of  the  papers  In  the  ap- 
peal in  the  Hunter  case  were  not  to  be  fcmnd 
in  the  office  of  the  clerk  of  this  court  when 
called  for;  bnt  this  was  entirely  and  satis- 
factorily explained  by  Mr.  Solicitor  Benet, 
showing  that  they  had  been  In  the  official 
possession  of  Mr.  Solicitor  Timmerman,  who 
had  laid  them  aside,  considering  the  case  at 
an  end,  and,  when  It  was  renewed  on  the 
motion  of  this  court,  he  turned  them  over 
to  his  successor,  Mr.  Solicitor  Benet  who 
brought  them  into  this  court,  and  had  them 
duly  lodged  and  exhibited.  Mr.  Duncan  him- 
self as  a  witness  herein  confesses  to  the 
sufficiency  of  this  explanation.  So  far  as  the 
original  of  the  alleged  Taylor  affidavit  is 
concerned,  there  is  no  sufficient  proof  that 
It  ever  was  filed  or  exhibited  in  this  court  or 
was  ever  seen  by  Solicitor  Timmerman  or 
Benet  A  marginal  note  made  by  Mr.  Solici- 
tor Timmerman  on  a  copy  of  the  Taylor  affi- 
davit used  at  the  hearing  in  this  court  to 
wit  "this  not  in  original"  (being  opposite 
some  Immaterial  interlineations  thereon),  Is 
strongly  relied  upon  by  Mr.  Duncan  as  In- 
dicating that  Mr.  Solicitor  Timmerman  must 
have  had  before  him  at  that  time  the  orig- 
inal, and,  comparing  It  with  the  copy,  found 
these  interlineations  in  the  copy,  but  not  in 
the  original.  There  would  seem  to  be  some 
plausibility  in  this  theory,  but  it  is  entirely 
explained  away  by  Mr.  Solicitor  Timmerman, 
who  swears  in  his  testimony  that  he  never 
had  seen  the  original,  that  it  was  never  serv- 
ed upon  him  at  Lexington  as  Duncan  swears 
it  was,  and  that  his  marginal  entry  was 
merely  as  a  memorandum  for  himself,  as  this 
was  a  copy  being  used  in  court  to  re- 
member to  look  up  the  original  and  see  if  the 
copy  correspond  with  it;  he  having  cause, 
as  he  says,  reason  sufficient  unto  himself  for 
suspecting  the  good  faith  of  the  whole  trans- 
action at  the  hands  of  Mr.  Duncan.  All  of 
this  is  against  the  truth  of  Mr.  Duncan's 
grossly  expressed  charge  as  against  Solicitor 
Timmerman  and  Benet,  and  we  unhesitating- 
ly and  emphatically  find  it  as  aforesaid  as 
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untrue,  and,  upon  the  testlmoay,  completely 
exonerate  these  gentlemen  therefrom. 

Returning,  now,  to  the  main, issue,  as  to 
the  truth  or  falsity  of  the  charge  of  Mr.  Dun- 
■  can  ^Tlng  knowingly  presented  to  this  court 
an  affidavit  prapoEtlng  to  be  made  by  Taylor, 
but  not  In  fact  made  or  KOtbodzed  by  him, 
we  have  found  that  It  would  be  Imprabable 
for  a  man  to  confess  a  crime  for  which  an- 
other had  been  tried  and  conylcted,  and  at 
whose  trial  he  had  testified  that  he  was  not 
at  the  place,  and  knew  nothing  of  It;  that 
the  allegations  of  the  disputed  affldaylt  are 
not  true,  which  render  It  still  more  Improb- 
able that  he  would  make  such  an  affidavit; 
that  he  bad  no  motive  for  doing  the  shooting 
or  making  an  affidavit  falsely  confessing  It; 
and  that  the  circumstances  beyond  Taylor's 
mere  denial  of  It  go  far  towards  showing  that 
be  did  not  in  fact  make  it,  while  In  support 
of  Its  genuineness  there  is  only  the  bald  tes- 
timony of  Mr.  Duncan  that  be  did  make  it. 
While  even  under  this  state  of  facts  we 
might  be  willing  to  decide  (and  the  writer  of 
this  opinion  feels  that  he  would  not  concur 
in  so  deciding,  realizing  the  facility  with 
which  negroes  may  repudiate  their  affidavits 
under  apparently  corroborative  circumstan- 
ces, and  the  Jeopardy  in  which  every  lawyer 
would  stand  were  a  disbarment  to  be  pred^ 
icated  upon  this  alone)  that  the  affidavit  was 
In  fact  never  made  or  authorized  by  Taylor, 
we  cannot  here  hesitate  to  do  so  when  against 
the  probable  truth  of  Mr.  Duncan's  testimony 
leans  the  heavy  weight  of  his  mortally  wound- 
ed reputation  for  truth  and  veracity  as  a 
witness.  Mr.  Duncan  having  become  a  wit- 
ness in  the  matter,  bis  reputation  for  truth 
and  veracity  as  such  became  assailable,  and 
on  behalf  of  the  state  nearly  a  score  of  rep- 
resentative members  of  the  Richland  bar,  and 
men  of  other  callings,  living  in  Columbia, 
were  called  upon  to  testify,  and  did  testify, 
that  Mr.  Duncan's  reputation  for  truth  and 
veracity  was  known  to  them,  was  constantly 
discussed,  was  bad,  and  that  he  could  not  be 
believed  upon  his  oath  in  any  matter  affecting 
his  own  interests ;  and  the  cross-examination 
of  some  of  the  witnesses  disclosed  a  complete- 
ly shattered  reputation  generally  at  the  bar. 
So,  also,  it  Is  that  in  the  official  reports  of 
this  court  we  find  the  respondent  herein, 
John  T.  Duncan,  admitted  to  the  bar  during 
the  year  1896,  volume  48  of  the  South  Oaro- 
lina  Reports,  Initial  page.  In  64  S.  a  461, 
42  S.  E.  433,  we  find  the  opinion  of  the  court 
delivered  by  Circuit  Judge  Benet,  acting  as- 
sociate justice,  concurred  in  by  1.  J.  Pope, 
justice  of  the  Supreme  Court,  now  Chief  Jus- 
tice, and  Circuit  Judge  Hudson,  then  acting 
associate  justice;  in  a  disbarment  proceeding 
against  this  same  respondent,  wherein  he  was 
barely  exonerated  from  a  charge  of  malprac- 
tice as  an  attorney  with  some  condemnation 
and  kindly  admonition.  The  opinion  of  the 
court  In  that  matter  commenced  by  animad- 
verting upon  the  unique  feature  of  it.  in  that 
tt  was  Instituted  at  the  instance  of  a  single 


member  of  the  bar  only.  In  this  similar  pro- 
ceeding here  against  the  same  respondent, 
within  13  years  only  of  his  said  admission 
to  the  bar,  and  notwithstanding  said  kindly 
admonition  and  the  ordeal  of  it,  we  find  again 
a  fact  unique  that  the  proceeding  herein  is 
instituted  by  the  highest  court  of  the  state 
of  its  own  motion,  and  without  a  single  mem- 
ber of  the  bar  at  which  he  has  continuously 
practiced,  nor  any  other  lawyer  or  citizen 
from  anywhere,  coming  forward  to  say  a 
word  In  support  of  his  character  or  in  re- 
buttal of  the  mass  of  testimony  by  which  that 
character  has  been  so  completely  demolished. 
Among  his  Brethren  at  the  bar  and  among 
all  his  f ellowmen,  therefore,  respondent  stands 
now  alone  at  the  bar  of  this  court  impaled 
upon  the  testimony  which  has  been  brought 
forward  directly  upon  the  charges  urged  on 
behalf  of  the  state  by  her  Attorney  General 
and  that  In  his  behalf  by  the  able  attorney 
of  another  county,  who  has  so  generously 
and  unflinchingly  represented  him  at  tills 
hearing,  with  no  prop  of  good  repute  upon 
whkh  to  lean  in  this  his  hour  of  need.  For 
those  who  minister  in  our  temples  of  justice, 
in  the  light  of  the  deductions  which  have 
been  hereinbefore  made  and  the  conclusions 
which  inevitably  therefrom  hereinafter  fol- 
low, this  court  cannot  but  call  to  their  atten- 
tion the  obvious  value  of  good  repute^  While 
"custom  and  experience  have  placed  values 
upon  most  of  the  treasures  of  mankind,  no 
effort  of  the  human  mind  has  ever  been  able 
to  estimate  and  determine  the  value  of  a 
good  character,"  but  herein  no  one  can  fall 
to  realize  but  that  it  is  in  a  pinch  like  this 
that  character  saves  a  man  or  the  demon- 
strated lack  of  It  overwhelms  him. 

Having  now  reached  the  conclusion  that 
respondent  has  been  proven  guilty  of  the 
charge  of  knowingly  presenting  false  and  fic- 
titious affidavits  to  this  court,  we  do  not  hes- 
itate to  hold,  and  elaboration  of  reasoning  is 
unnecessary  to  justify  the  decision,  that  for 
this  act,  coupled  with  the  fact  that  his  repu- 
tation as  an  honorable  lawyer  is  completely- 
broken  down,  and  that  he  has  had  fair  warn- 
ing but  has  not  heeded  it,  he  should  be  for- 
ever disbarred  and  stricken  from  the  roll  of 
attorneys  of  this  court,  and  that  no  lesser 
punishment  would  be  commensurate  with  the 
conduct  proven.  So  much  fine  language  bas 
been  written,  and  so  thoroughly  has  been  ex- 
hausted the  theme  of  the  lawyer's  duty  to 
society  and  to  the  court,  and  so  exalted  bas 
been  the  standard  which  has  been  fixed  and 
adhered  to  in  this  state,  and  to  which  this 
court  win  forever  insist  upon  adherence, 
that  we  decline  entering  upon  any  reitera- 
tion thereof  herein.  Suffice  it  to  say  that 
when  one  of  our  lawyers  so  far  forgets  tbe 
high  Ideals  of  his  profession  as  to  stoop  to 
the  practice  herein  proved  against  respond- 
ent, and  to  BO  have  forfeited  his  good  name 
amongst  his  associates,  however  harsh  it  may 
seem,  and  howsoever  much  It  may  bend  In 
pity  over  tbe  mined  career  of  a  fellow  man 
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and  of  all  tboae  affected  by  Ita  Judgment,  tlila 
court  can  never  taealtate,  either  upon  Its  own 
motion  as  herein  or  upon  a  proceeding  proper- 
ly coming  before  It  otherwise,  to  meet  out 
the  extreme  penalty. 

Proceeding,  now,  to  a  consideration  of  the 
charge  of  contempt  of  this  court  as  against 
Mr.  Duncan  advanced  by  the  Attorney  Gen- 
eral In  relation  to  the  offensive  language  con- 
tained In  the  affidavit  of  June  2d,  while  we 
feel  that  it  has  been  clearly  established  that 
the  charges  contained  In  said  affidavit,  as  be- 
fore stated,  are  wholly  unfounded,  and  the 
language  wholly  improper  and  Impertinent 
and  such  as  would  be  visited  with  proper  and 
appropriate  punishment  as  being  In  contempt 
of  the  proprieties  to  be  observed  In  our  courts, 
yet  here,  the  proceeding  for  complete  disbar- 
ment having  prevailed,  any  punishment,  no 
matter  how  severe,  incident  to  and  at  all  com- 
mensurate with  such  contempt.  Is  wholly 
swallowed  up  In  that  following  said  disbar- 
ment charge  that  any  official,  fixing  and  en- 
forcement of  It  would  be  futUe,  and  serve  but 
to  belittle  the  terrible  penalty  which  follows 
the  findings  herein. 

▲t  the  conclusion  of  the  hearing,  the  Attor- 
ney General  moved  that  the  court  also  consid- 
er the  question  as  to  whether  or  not  It  would 
order  said  affidavit  of  June  2a  expngned  from 
Its  records,  and  asked  that  It  be  expugned. 
We  are  unwilling  to  grant  this  motion.  Hav- 
ing considered  the  affidavit,  and  found  that 
the  charges  therein  are  unsubstantiated,  we 
prefer  that  the  whole  record  should  remain 
as  filed  herein.  Including  said  affidavit 

The  order  of  the  court  therefore  is  that 
said  John  T.  Duncan  be,  and  he  is  hereby,  or- 
dered to  be  stricken  from  the  roll  of  attorneys 
of  tbls  state,  and  that  he  appear  before  the 
clerk  of  this  court  and  render  up  unto  him 
hia  certtflcate  of  admission  to  practice  law  In 
this  state  for  cancellation  by  said  clerk ;  and 
that  be,  the  said  John  T.  Duncan,  from  hence- 
fortb  and  forevermore  be  disbarred  and  not 
be  heard  as  an  attorney  or  counsellor  at  law, 
nor  otherwise  act  as  a  lawyer  In  the  state  of 
South  Carolina,  nor  In  any  other  state  bas- 
ing Ills  claim  upon  the  same  certificate  here- 
by ordered  to  be  canceled  and  forfeited ;  and 
let  the  decretal  portion  of  this  opinion  be 
forthwith  served  on  said  John  T.  Duncan. 
And  it  Is  so  ordered. 


EMBY  V.  CHAPPBLIa. 
(Sainreme  Court  of  North  Carolina.     Sept  16, 

xitUo.} 

1.  Action— PBOcEKniHGS  Constitutiro  Com- 

MEKCEHENT. 

An  action  is  commeticed  when  the  snm- 
vaooB  served  is  delivered  to  the  sheriff  for  serv- 
ice. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Action,  {  727.] 

2.  ABATBaiKNT     A  WD     BBVIVAI,  —  GbOITND    01 
A^ATEKENT— AWOTHEB    ACTIOW    PeNDINO. 

/  It  is  ground  for  abatement  of   an  action 
that  a  prior  suit  is  pending  in  a  court  of  com- 


petent jurisdictioB  in  which  tb«  plaintilt  «aa 
obtai|>  all  of  the  relief  which  he  could  in  the 
second,  and  it  Is  immaterial  that  there  are 
otlier  parties  to  the  first  suit  or  that  the  par- 
ties occupy  different  positions  on  the  record/ 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Abatement  and  Bevival,  i  73.] 

8.  Saue— Action  to  Dis80I.tb  Pabtnebshif. 

In  an  action  by  a  creator  against  a  part- 
nership, one  of  the  defendants  filed  an  answer 
against  his  copartner,  alleging  his  mismanage- 
ment of  the  business^,  and  that  be  was  indebted 
to  the  firm  and  praying  for  an  accounting  and  a 
dissolution,  and  oy  consent  of  the  parties  a  ref- 
erence was  ordered  for  the  purpose  of  stating 
an  account  between  plaintifc  and  the  partner- 
sliip  and  also  between  the  partners.  Held,  that 
the  pendency  of  such  action  in  that  condition 
was  ground  for  abatement  of  a  second  action 
between  the  partners  alone  for  a  diBsolution  and 
accounting,  and  for  ancillary  relief  by  the  ap- 
pointment of  a  receiver. 
4.  Same— Plbadino— Matter  in  Abatement. 

The  pendency  of  another  suit  as  a  ground 
of  abatement  may  be  pleaded  by  way  of  an- 
swer, where  it  does  not  appear  from  the  face 
of  the  complaint 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Abatement  and  Bevival,  |  123.] 

Appeal  from  Superior  Court  Halifax  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  T.  L.  Emry  against  Edward 
Cbappell.  From  an  order  refusing  to  sus- 
tain a  plea  in  abatement  taken  by  answer, 
defendant  appeals.    Beversed. 

This  is  an  action  for  the  dissolution  of 
the  partnership  of  Emry  &  Chappcil,  and  a 
settlement  of  its  affairs.  The  plaintiff  also 
asks  for  an  injunction  and  a  receiver  to  pro- 
tect the  partnership  assets  pending  the  ac- 
tion. He  bases  his  claim  for  relief  upoD 
the  allegations  that  the  defendant  and  him- 
self have  disagreed  as  partners;  that  he  has 
been  denied  any  participation  in  the  man- 
agement of  the  business;  and  that  the  de- 
fendant is  mismanaging  the  affairs  of  the 
firm  and  converting  its  assets  to  his  own  ex- 
clusive use.  The  defendant  filed  an  answer, 
in  which  he  alleges  that  there  Is  a  former 
suit  pending  between  the  Lyon  Sc  Montague 
Company,  which  is  a  creditor  of  the  firm, 
and  Emry  &  Cbappell,  to  recover  a  debt  al- 
leged to  be  due  the  plaintiff,  and  that  the 
plaintiff  Emry  can  have  the  same  relief  In 
that  action  as  he  now  demands  In  this  one. 
In  the  case  of  Lyon  &  Montague  Go.  v. 
Emry  ft  Cbappell,  the  defendants  were  serv- 
ed with  process.  The  defendant  E^mry  did 
not  answer,  the  defendant  Cbappell  answered 
only  for  himself,  and  averred,  In  his  orig- 
inal and  amended  answers,  that  the  plaintiff 
paid  to  £}mry  a  large  amount  due  the  defend- 
ants after  notice  from  the  defendant  Chai>- 
pell  not  to  do  so,  as  B2mry  had  already  re- 
ceived a  large  sum  in  excess  of  his  share 
of  the  partnership  assets,  and  was  misappro- 
priating the  same,  the  amount  so  paid  l>elng 
more  than  sufficient  to  pay  the  claim  of  Lyon 
&  Montague  against  the  defendants,  and, 
further,  that  the  said  company  was  also  no- 
tified by  him  to  reserve  an  amount  sufficient 
to  pay  their  claim,  which  they  failed  to  do. 
He  further  substantially  alleges  against  his 
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cod^endant  Emry  that  the  partners  had 
disagreed;  that  Emry  had  mismanaged  the 
business  and  misapplied  the  assets,  convert- 
ing them  to  his  own  use,  so  that  on  October 
1,  1686,  he  was  Indebted  to  the  firm  In  the 
sum  of  $48,895wae,  one-half  of  which  was  due 
to  him;  that  he  had  demanded  a  settlement, 
which  Emry  refused  and  then  withdrew  from 
active  management  of  the  business,  leaving 
blm  In  sole  charge;  and  that  upon  a  settle- 
ment Emry  will  owe  him  at  least  $20,000. 
He  demands  Judgment  for  a  dissolution  of 
the  partnership  and  an  accounting  of  all  the 
dealings  and  transactions  of  the  firm;  that 
Its  property  be  sold,  the  debts  paid,  and  the 
surplus  divided  between  the  partners,  ac- 
cording to  their  several  and  respective  rights. 
He  further  prays  that  a  Judgment  be  render- 
ed against  Emry  for  $20,000,  the  amount  due 
by  blm  to  Chappell,  the  answering  defend- 
ant. There  Is  a  prayer  for  further  relief  and 
costs.  The  record  shows  that  all  the  par- 
ties agreed  to  refer  the  case  for  the  pur- 
pose of  taking  and  stating  an  account  be- 
tween the  plalntlfT  Lyon  8c  Montague  and 
the  defendants  Emry  &  Chappell,  and  also 
between  the  defendants  themselves,  as  part- 
ners, with  leave  to  Chappell  to  amend  his  an- 
slrer  and  to  Emry  to  file  an  answer.  The 
reference  was  so  ordered,  with  the  consent 
of  all  the  parties.  The  Judge  passed  upon 
the  answer  and  the  evidence  of  the  record 
in  the  former  suit,  which  he  found,  as  a 
fact,  to  exist,  and,  after  consideration  of  the 
same,  refused  to  sustain  the  plea  In  abate- 
ment, or  answer  In  the  nature  of  a  plea,  or 
to  dismiss  the  action,  because  the  plaintiff 
could  not  obtain  the  same  relief  In  the  other 
action  pending  In  the  superior  court  of  Nash 
county  as  he  sought  to  obtain  in  this  case. 
Hie  defendant  Chappell  excepted  and  ap- 
pealed. 

Battle  ft  Oooley  and  Bunn  ft  SprullI,  for 
appellant  E.  L.  Travis  and  Walter  B.  Dan- 
iel, for  appellee. 

WALKER,  3.  (after  stating  the  facts  as 
above).  Tbie  record  shows  that  the  suit  of 
Emry  v.  Chappell  was  commenced  on  May 
6,  1908;  that  being  the  day  on  which  the 
summons  was  delivered  by  the  cleric  to  the 
sheriff,  as  appears  by  the  tatter's  Indorse- 
ment on  the  process.  Smith  v.  Lamber  Co., 
142  N.  C.  26,  M  S.  a  78a,  6  L.  R.  A.  (N.  S.) 
43»;  Webster  v.  Sharpe,  116  N.  C.  446,  21  S. 
K  912.  The  order  of  reference  in  Lyon  & 
Montague  v.  Emry  ft  Chappell  was  made, 
with  the  consent  of  the  parties,  on  April  27, 
1906.  We  refer  to  this  matter,  as  it  was  con- 
tended by  the  plaintiff's  counsel  that  this  ac- 
tion was  commenced  before  the  reference 
was  ordered.  Pleas  In  abatement,  being  dila- 
tory pleas,  are  not  favored  at  common  law 
or  under  the  Code,  and  can  be  used  only  to 
present  matter  wblch  defeats  the  present  ac- 
tion. If  the  -right  of  action  is  denied,  the 
facts  upon  which  the  denial  rests  must  be 
pleaded  Im  bar,  but  the  abatement  of  a  suit 


Is  the  complete  termination  of  It  at  law,  and 
the  abatement  of  the  main  action  abutes 
proceedings  ancillary  or  collateral  to  it/^he 
general  principle  of  the  law  is  that  the  pend- 
ency of  a  prior  suit  for  the  same  thing,  or, 
as  is  commonly  said,  for  the  same  cause  of 
action,  between  the  same  parties  in  a  court 
of  competent  Jurisdiction,  will  abate  a  later 
suit,  because  the  law  abhors  a  multiplicity 
of  suits  and  will  not  permit  a  debtor  or  a  de- 
fendant to  be  harassed  or  oppressed  by  two 
actions,  if  even  substantially  alike,  to  recov- 
er the  same  demand,  when  the  plaintiff  In 
the  second  action  can  have  a  complete  rem- 
edy by  one  of  them./l  Cyc.  20,  21;  Alexan- 
der V.  Norwood,  118  N.  C.  381,  24  S.  B.  119; 
McNeUl  V.  Cnrrie,  117  N.  0.  841,  23  S.  E. 
216;  Harris  v.  Johnson,  65  N.  C.  478./'Tbe 
principle  Is  based  upon  the  supposition  that 
if  the  first  suit  is  so  constituted  as  to  be  ef- 
fective and  available,  and  also  to  afford  an 
ample  remedy  to  the  plaintiff  hi  the  second, 
the  latter  is  unnecessary,  and  should  be  dis- 
missed./Smith  V.  Moore,  79  N.  C.  82.  /^he 
positions  of  the  re^)ective  parties  on  the 
record  in  the  two  suits,  whether  plaintiffs 
or  defendants,  is  not  material  if  full  relief 
can  be  had  in  the  <me  first  commenced/  Com'rs 
of  Craven  v.  Railroad,  77  N.  C.  297;  Wal- 
lace V.  Robinson,  S2  N.  H.  286.  It  is  held  in 
Wallace  v.  Robin^ion,  supra,  that,  when  one 
partner  brings  a  suit  against  bis  copartners 
for  an  account,  all  the  parties  are  to  be  re- 
garded as  actors,  and  the  Judgment  should 
settle  the  partnership  concerns  between  all 
the  partners,  as  if  each  was  a  complainant 
In  a  suit  against  his  copartners.  In  Crane 
V.  Larsen,  15  Or.  345,  15  Pac.  326,  the  court 
held  that  the  Code  allows  the  fact  that  there 
is  another  action  or  suit  pending  between 
the  same  parties  for  the  same  cause  to  be 
pleaded  by  way  of  answer  when  it  does  not 
appear  from  the  face  of  the  complaint;  the 
evident  object  of  this  provision  being  to 
prevent  unnecessary  litigation  and  to  avoid  a 
second  lawsuit  where  the  Identical  matter  Is 
at  issue  between  the  same  parties  in  a  for- 
mer one,  and.  If  there  were  other  parties  In 
the  first  suit  not  included  in  the  subsequent 
one,  it  would  not  necessarily  prevent  the 
pendency  of  the  former  action  from  being  a 
defence  to  the  latter,  nor  would  the  fact  that 
the  parties,  plaintiff  and  defendant,  are  re- 
versed in  the  two  suits,  prevent  the  defense, 
if  the  Issue  in  the  two  is  the  same  and  the 
same  relief  is  attainable.  The  only  question, 
therefore,  is  whether  the  plaintiff  In  this  ac- 
tion can  have  the  same  relief  he  now  seela 
In  the  former  suit  We  think  it  clear  that  he 
can.  The  matters  Involved  In  the  two  suits, 
as  between  him  and  his  copartner  Chappell, 
are  precisely  the  same  and  at  least  substan- 
tially Identical.  He  can,  by  answer  in  the 
former  suit  obtain  the  same  relief  he  aslcs 
for  in  this  Independent  action,  and  he  can 
also,  by  proper  application  to  the  court  have 
such  anciUaiy  remedies  as  may  be  required 
to  protect  lilB  interests  pending  the  lltlga- 
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tlon.  If  this  kind  of  relief  la  seceaaary  to 
complete  the  Identity  of  the  two  actlona.  It 
may  be  that  the  plaintiff  In  the  former  salt 
was  entitled  to  Judgment  notwlthatandlng 
the  anawer  by  Chappell,  Emry  having  failed 
to  anawer,  and  that  Chappell  could  not  liti- 
gate partnership  controTeralea,  aa  between 
him  and  Emry  In  that  ault,  upon  the  ground 
that  they  do  not  relate  to  and  have  no  con- 
nection with  the  plalntlff'a  cause  of  action 
and  constitute  no  defense  thereto;  but  thla 
matter  la  not  before  us.  It  Is  a  question  of 
pleadings  and  procedure,  and  not  one  of  Ju- 
risdiction, and,  If  there  was  any  Irregularity 
or  defect  In  the  proceeding,  It  was  waived 
by  the  consent  of  the  parties  to  the  order  of 
reference. 

It  was  stated  by  counsel  at  the  hearing  of 
this  case  In  this  court  that  the  plaintiff  Em- 
ry bad  moved  in  the  former  action  to  strike 
oat  the  reference,  for  the  reason  that  he  had 
not.  In  fact,  consented  to  it,  and  that  his  mo- 
tion bad  not  been  passed  upon.  It  may  be 
that  by  motion  In  the  cause  and  an  amend- 
ment of  the  record,  and  by  proper  pleading 
with  reference  to  the  answer  of  Chappell  in 
the  former  suit,  It  may  be  shown  that  relief 
cannot  be  had  therein  by  the  plaintiff  In 
that  case.  We  do  not  decide  this  question, 
as  it  is  not  before  us.  The  iv6ge  of  the 
axtperiar  court  may  in  bis  discretion  stay 
further  action  in  this  case  until  tbe  plaintiff 
can  have  an  opportunity  to  correct  the  rec- 
ord in  tbe  former  snlt,  if  it  can  be  corrected, 
so  as  to  avail  him  in  this  action,  or  he  may 
dismiss  this  case,  and  require  the  plaintiff 
to  start  anew  after  having  the  record  in  the 
other  salt  amended.  The  plaintiff  can  pro- 
ceed in  the  matter  as  he  may  be  advised. 
All  we  decide  now  is  that  the  court  commit- 
ted an  error  in  overruling  the  defendant's 
motion  to  dismiss  In  the  present  state  of  the 
record  In  the  former  notion,  as  the  plaintiff 
can  have  full  relief  therein. 

Error. 


EUREKA  LUMBER  CO.  v.  HARRISON  et  al. 

(Sapreme  Court'  of  North  Carolina.     Sept.  16, 
1908.) 

1.  JiTDGicBNTB— Res  Judicata— Noh8uit—Ap- 
PEAIi— DismssAL. 

Where  a  nonanlt  was  granted  In  an  action 
of  trespass,  and  plaintiff  took  an  appeal,  which 
was  dismissed  on  motion  of  defendant,  under 
court  rule  17  (28  S.  E.  v),  for  failnre  to  prose- 
cote  within  the  required  time,  the  nonsuit  and 
dismissal  on  appeal  was  not  a  bar  to  a  sub- 
sequent action  for  the  same  trespass  brought 
within  one  year  thereafter. 

2.  Same— DiiTKBXNT  Cause  or  AcnoN. 

A  dismissal  of  an  action  without  taking 
proof,  on  the  sole  ground  that  the  cause  of  ac- 
tion was  barred  by  the  judgment  in  a  former 
suit,  is  improper,  where  the  complaint  in  the 
second  suit  contained  a  second  cause  of  action 
not   set  up  in  the  prior  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  U  1234-12^.] 

Appeal    from    Superior    Court,    Beaufort 
Coonty;  Lyon,  Judge. 


Actton  by  tbe  Eureka  Lumber  Company 
against  John  R  Harrison  and  another.  From 
a  Judgment  dismissing  the  action,  plaintiff 
appeals.     Reversed. 

Wiley  C.  Rodman,  for  appellant 

WALKER,  J.  It  appears  from  the  record 
that  tbe  plaintiff  brought  an  action  against 
tbe  defendants  for  a  trespass  committed  on 
its  land  In  cutting  trees.  At  the  conclusion 
of  the  testimony,  the  court,  on  motion  of  the 
defendants,  adjudged  that  a  nonsuit  be  en- 
tered against  the  plaintiff  under  the  statute. 
Revlsal  1906,  {  689.  The  plaintiffs  appealed 
from  this  Judgment,  but  the  appeal,  not  hav- 
ing been  duly  prosecuted,  was  dismissed  In 
this  court  under  rule  17  (28  S.  B.  v).  The 
plaintiffs  then  brought  this  action,  for  tbe 
same  trespass,  within  one  year  after  the 
other  .action,  and  the  appeal  therein  had  been 
dismissed.  This  action  was  also  dismissed 
in  the  court  below,  and  the  injunction  for- 
merly Issued  was  vacated,  upon  tbe  ground 
that  the  nonsuit  In  the  former  action  was  a 
complete  bar  to  the  further  prosecution  of 
this  action.  The  question,  therefore,  is 
whether  a  second  suit  for  the  same  cause  of 
action  will  lie  under  such  circumstances.  We 
decided  in  Hood  v.  Telegraph  Co.,  135  N.  C. 
622,  47  S.  E.  607,  where  the  same  point  was 
presented,  that  a  second  action  will  lie,  al- 
though a  nonsuit  had  been  entered  against 
tbe  plaintiff  on  the  merits  in  a  former  suit 
for  the  same  cause  of  action,  and  upon  tbe 
same  state  of  facts.  This  ruling  is  sustained 
In  the  following  cases :  Meekins  v.  Railroad, 
131  N.  C.  1,  42  S.  E.  333;  Prevatt  T.  Harrel- 
son,  132  N.  C.  250,  43  S.  E.  800:  Evans  v. 
Alrldge,  133  N.  C.  378,  45  S.  B.  772 ;  Nunally 
V.  Railroad,  134  N.  C.  765,  48  S.  B.  908; 
Tussey  v.  Owen  (at  last  term)  61  S.  E.  180; 
Henderson  v.  Eller  (N.  C.)  61  S.  B.  446. 

We  will  not  discuss  the  suggestion  in  the 
plalntiers  brief  that  there  is  an  additional 
cause  of  action  stated  in  the  complaint  in 
this  action,  as  it  Is  not  necessary  to  do  so. 
If  that  I>e  correct,  the  ruling  of  the  court  was 
clearly  erroneous;  no  proof  having  been 
taken  in  this  case.  There  was  error  In  dis- 
missing the  action. 

Reversed. 


ROBERTSON  v.  ATLANTIC  COAST  LINE 
R.  CO. 

(Supreme  Court  of  North  Carolina.     Sept.  16, 
1908.) 

1.  Cabbiebb— LiABiLirr  iiob  Nordelivxbt  ot 
Goods— Statutobt  Penalty  fob  Delay. 
A  shipper  of  goods  to  be  sold  by  the  con- 
signee for  bis  benefit  may  maintain  an  action 
to  recover  their  value  from  the  carrier  where 
they  were  not  delivered  and  may  join  therewith 
a  claim  for  the  penalty  for  unreasonable  delay 
in  delivery  allowed  by  Revisal  1905,  {  2632, 
which  is  recoverable  in  a  proper  case  In  addition 
to  the  value  of  the  goods. 
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2.  Saiix— Acnon  to  Recoveb  Penaltt— De- 

FEN8E8— BuBDEKt    OF   PROOF. 

In  an  action  against  a  carrier,  baaed  on 
Revisal  1905,  §  2632,  to  recover  the  penalty  for 
a.  failure  to  deliver  goods  shipped  within  a  rea- 
sonable time,  proof  of  nondelivery  raises  a  pre- 
sumption of  negligence,  and  casts  the  burden  on 
the  defendant  to  prove  as  a  defense  that  the 
foods  were  burned,  destroyed,  or  stolen  without 
its  default. 

3.  Saub— FoBX  OF  Action. 

Revisal  1905,  g  2632,  gives  a  right  of  action 
to  recover  a  penalty  from  a  carrier  for  a  failure 
to  deliver  goods  shipped  within  a  reasonable 
time  direct  to  "the  party  aggrieved,"  and  does 
not  require  or  even  permit  such  action  to  be 
brought  on  relation  of  the  state. 

4.  Pleading— AifENDicERT—GHAStax  of  Fobh 
OF  Action. 

Even  where  a  statute  requires  an  action  to 
be  brought  on  relation  in  the  name  of  the  state, 
a  failure  to  bring  it  in  such  form  is  not  ground 
for  dismissal,  but  an  amendment  will  be  allowed. 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  W.  D.  Robertson  against  tbe 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Shepherd  &  Shepherd  and  Pruden  &  Pra- 
den,  for  appellant  Winston  &  Matthews, 
for  appellee. 

CLARK,  C.  J.  The  plaintiff  shipped  a  box 
of  tobacco  from  Coleralne,  in  Bertie  coun- 
ty, to  Gravely's  warehouse  at  Rocky  Mount, 
N.  C,  to  be  sold  for  shipper's  benefit,  tak- 
ing a  through  bill  of  lading.  Tbe  tobacco 
•was  delivered  by  tbe  first  carrier,  the  navi- 
gation company,  to  the  other  defendant,  the 
Atlantic  Coast  Line,  at  Tunis,  N.  C,  on 
October  20,  1906,  and  was  placed  by  It  in 
one  of  Its  cars.  The  tobacco  was  never  de- 
livered. The  judge  who  found  the  facts  by 
consent  finds  "that  search  has  been  made 
for  said  tobacco,  but  there  Is  no  evidence 
that  any  one  has  seen  It  since  Its  delivery  to 
said  railroad  company  October  20,  1906,  and 
no  evidence  that  It  was  burnt,  stolen,  or  de- 
stroyed." This  action  was  brou^t  to  re- 
cover the  value  of  the  tobacco  and  the  pen- 
alty for  30  days'  unreasonable  delay.  It  ap- 
peared in  evidence  that  the  defendant  rail- 
road company  bad  paid  the  consignee  the 
value  of  the  tobacco  since  suit  brought.  Up- 
on the  evidence  the  court  rendered  no  Judg- 
ment against  the  navigation  company,  nor 
for  the  value  of  the  tobacco,  but  entered 
Judgment  against  the  railroad  company  for 
$85,  the  penalty  for  30  days'  unreasonable 
delay  allowed  by  Revisal  1905,  {  2632. 

The  consignor,  being  the  sole  party  in  In- 
terest, was  the  proper  plaintiff.  Revisal  1905, 
400;  Rollins  v.  Railroad,  146  N.  C.  153,  59 
S.  E.  671,  In  which  case  the  plaintiff  shipped 
tbe  goods,  as  here,  to  be  sold  for  his  bene- 
fit 

The  plaintiff  had  the  right  to  recover  the 
penalty  for  delay  and  also  the  value  of  the 
goods  If  not  delivered.  Both  causes  of  ac- 
tion arise  on  contract,  and  they  can  be 
Joined  In  the  same  action.     In  Meredith  v. 


Railroad,  137  N.  C.  478,  50  S.  E.  1,  the  plain- 
tiff recovered  for  partial  loss  of  the  goods 
and  for  the  penalty  for  delay.  One  does  not 
merge  the  other.  If  It  did.  In  some  cases 
It  would  be  an  absolute  profit  to  the  carrier 
to  withhold  the  goods  and  pay  the  penalty. 
In  others,  as  In  this  case,  it  could  save  mon- 
ey and  deprive  the  shipper  of  the  protection 
of  the  statute  by  paying  the  value  of  tbe 
goods,  Instead  of  the  penalty  Imposed  by  tbe 
statute.  This  would  be  a  virtual  repeal 
of  the  statute  as  to  all  small  shipments, 
though  they  need  Its  protection  the  most. 

When,  without  Its  default,  the  goods  are 
not  delivered,  as  where  they  are  "burned, 
stolen  or  destroyed,"  the  law  Justly  relieves 
the  carrier  from  the  penalty.  But  this  is  a 
defense,  and  tbe  burden  Is  on  the  carrier  to 
prove  It  Mere  proof  of  loss  raises  a  pre- 
sumption of  negligence.  It  does  not  at  the 
same  time  negative  this  by  raising  a  pre- 
sumption that  the  goods  were  burned  or 
destroyed,  nor  that  they  were  stolen,  but 
throws  tbe  burd^i  of  proving  those  matters 
upon  the  defendant.  If  It  seeks  to  excuse 
Itself.  It  is  true  the  defendant  did  not  put 
any  witness  on  the  stand  to  prove  that  tbe 
goods  had  been  seen  since  they  were  put  in 
the  car,  and  It  Is  not  likely  that  it  would. 
The  plaintiff  could  hardly  be  able  to  do  so. 
The  tobacco  was  not  necessarily,  or  presump- 
tively, therefore,  burned,  or  destroyed,  or 
stolen.  It  may,  and  probably  was,  negllgoit- 
ly  missent  to  some  other  of  the  hundreds  of 
stations  of  the  defendant  the  Coast  Line 
System,  where  it  may  now  be  lying;  or  It 
m&j  have  been  negligently  placed  in  one  of 
the  cars  sent  out  from  Tunis  to  distant 
points  on  other  lines  In  other  states.  Wher- 
ever It  may  be.  It  Is  now  the  property  of  tbe 
railroad  company,  which  has  paid  for  It 

The  Judge  states  that  "search  has  been 
made,"  but  he  does  not  say  how  thorough 
it  was,  nor  when  and  where  made.  It  Is 
not  probable  that  such  search  was  made  at 
all  points  to  which  the  tobacco  could  have 
been  missent  There  was  "no  evidence,"  the 
learned  Judge  says,  "that  It  was  burnt,  stol- 
en, or  destroyed."  The  mere  fact  that  the 
goods  are  missing,  or  their  present  where- 
abouts Is  unknown,  to  the  carrier,  who  at 
common  law  Is  an  Insurer  of  their  safe  con- 
veyance and  delivery,  cannot  raise  a  presump- 
tion of  a  state  of  facts  that  would  excuse  its 
failure  to  deliver  In  a  reasonable  time.  There 
must  be  evidence  tending  to  show  burning, 
destruction,  or  theft.  The  Judge,  not  only 
does  not  find  such  defense  proven,  but  finds 
that  there  was  no  evidence  of  It  In  Thomp- 
son V.  BScpress  Co.,  147  N.  C.  843,  61  S.  E. 
182,  where  the  findings  of  fact  were  Identi- 
cal with  those  in  this  case,  this  court,  speak- 
ing through  Brown,  J.,  "found  no  error," 
and  sustained  the  same  verdict  of  $85  for  the 
80  days'  penalty,  but  gave  a  partial  new 
trial  on  the  Issue  as  to  the  $50  penalty  for 
not  auditing  and  settling  the  claim  for  the 
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goods  lost  In  60  days,  because  the  dalm 
was  not  filed  In  writing. 

The  defendant  further  mores  to  dismiss 
in  this  court  because  the  action  Is  not  brought 
"<m  relation  of  the  state."  Rerlsal  1905,  i 
2632,  doea  not  require  this  formality,  but 
gives  the  action  direct  to  "the  i>arty  aggriev- 
ed," thus  taking  it  even  out  of  the  permls- 
siTe  authority  to  use  the  name  of  the  state 
given  by  Sevlsal  1905,  |  2647.  Carter  v. 
Railroad.  126  N.  O.  444,  36  S.  B.  14,  and 
cases  there  cited.  Even  If  It  were  otherwise, 
and  it  had  been  required  to  bring  the  action 
"on  relation  of  the  state,"  the  case  would 
not  be  dismissed,  either  In  the  court  below 
or  in  this  court,  for  such  mere  Informality, 
but  an  amendment  would  be  allowed.  Har- 
com  r.  Marsh,  130  N.  O.  154,  41  B.  E.  6; 
Wilson  T.  Pearson,  102  N.  C.  318,  9  S.  B. 
707;  Grant  v.  Rogers,  94  N.  C.  T60;  Forte 
V.  Boone,  114  N.  C.  177,  19  S.  E.  632,  and 
cases  there  cited. 

Affirmed. 


COLEMAN  et  aL,  Road  Com'rs,  v.  OOLEMAN, 

County  Treasurer. 

(Sapreme  Court  of  North  Carolina.     Sept  16, 

1908.) 

1.  Mahdamttb  —  JuBisDicnoR  —  Juoqe    at 

Ohaubers 
Mandamus  is  not  to  enforce  a  "money  de- 
mand," and  so  is  properljr  brought  before  the 
judge  at  chamtwra ;  the  object  of  the  action  be- 
ing to  compel  the  performance  by  defendant,  as 
ooanty  treasurer,  of  an  alleged  public  duty  of 
dcliTering  to  plaintiffs  a  fund  to  possession  of 
nhich  they  claim  to  be  entitled  under  the  law 
by  virtue  of  their  Iwing  townsiiip  road  commis- 
sionen. 

2.  Triai/— Causis  tob  PAjnicmjLR  Dockkt»— 

TaARSFEB. 

If  an  action  for  mandamus  is  improperly 
broo^ht  l>efore  a  judge  at  chambers,  or  if  there 
are  issues  of  fact  to  l>e  tried,  it  should  not  be 
dismissed,  but  should  by  order  of  the  judge  be 
traoEferred  to  the  court  for  trial  at  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  fj  28-30.] 

3.  HiGHWATa— Towwanip  Road  Fotjd— Right 
TO  Custody. 

Under  Acta  1899.  p.  782,  c.  681,  {  14,  as 
amended  by  Acts  1905,  p.  171,  c.  161,  §  1,  re- 
quiring county  commissioners  to  levy  road  taxes 
for  a  township  on  the  recommendation  of  its 
road  commissioners,  and  that  the  money  coliect- 
•4  from  the  taxes  so  levied  l>e  paid  to  the  county 
treasurer,  and  kept  separately  from  other  funds 
by  liim,  be  being  given  a  commission  for  "re- 
<^ving  and  disbursmg  the  road  fund,"  and  being 
fartlier  required  "to  pay  the  accounts  against 
the  road  fund  of  the  county  and  of  the  town- 
ship, when  itemized  statements  of  tlie  same  have 
lisMi  certified  to  the  road  commissioners  by  the 
road  soperintendent  and  approved  by  them,^'  the 
road  commissioners  of  the  township  are  not  au- 
thorized to  take  possession  of  the  township  road 
fund,  but  the  county  treasurer  is  Its  rightful 
custodian. 

i-  Apfkai.  aitd  Brbob — Rkview — Disobetion 
or  Tkiai,  COtTBT. 
lie  refusal  of  plaintiffs'  motion  to  amend 
their  complaint,  havmg  been  strictly  within  the 
discretion  of  the  judge,  is  not  reviewable. 

Appeal  from  Superior  Court,  Warren  Coun- 
ty; 0.  H.  Allen,  Judge. 


Action  by  W.  R.  Coleman  and  others,  as 
road  oommlssioners  of  Hawtree  townstal];*, 
against  J.  L.  Coleman,  as  county  treasurer. 
Judgment  for  defendant  PlalntUts  appeal. 
Affirmed. 

This  is  an  action  for  a  mandamus  to  com- 
pel the  defendant,  who  is  the  treasurer  of 
Warren  county,  to  deliver  to  the  plaintiffs, 
the  road  commissioners  for  Hawtree  town- 
ship, the  fund  which  he  had  received  from 
taxes  levied  in  1905  for  road  purposes, 
amounting  to  $335.96.  Acts  1899,  p.  775,  c. 
581,  as  amended  by  Acta  1905,  p.  171.  c.  161, 
required  the  county  commissioners  to  levy  the 
road  taxes  for  Hawtree  township  upon  the 
recommendation  of  its  road  coomiissioners. 
The  money  collected  from  the  taxes  so  levied 
Is  required  to  be  paid  to  the  county  treasurer 
and  kept  separately  from  other  funds  by 
him.  He  is  given  a  commission  for  "receiv- 
ing and  disbursing  the  road  fund,"  and  is 
further  required  "to  pay  the  accounts  against 
the  road  ftmd  of  the  county  and  of  the  town- 
ship, when  itemized  statements  of  the  same 
have  been  certified  to  [the  road  commission- 
ers] by  the  county  road  superintendent  and 
approved  by  them."  Acts  1899,  p.  782,  c 
681,  §  14 ;  Acts  1905,  p.  171,  c.  161,  i  1.  The 
plaintlCTs  allege  that  "the  defendant  failed 
and  refused  to  deliver  the  road  fund  to  them, 
or  on  their  order,  when  demanded,  or  any 
part  thereof,  for  the  purpose  of  being  used 
and  expended  by  them  for  the  improvement 
of  the  public  roads  of  the  township,  as  he  is 
bound  by  law  to  do,  though  he  did  pay  to 
tbem  the  taxes  collected  for  road  purposes 
In  the  year  1906.  The  summons  was  return- 
able before  the  Judge  at  chambers  on  the 
12th  day  of  February,  1908.  The  defendant 
demurred  to  the  complaint,  upon  the  ground 
that  the  judge  had  no  jurisdiction  of  the 
case  at  chambers,  and,  further,  that  no  cause 
of  action  is  stated  in  the  complaint  The 
demurrer  was  sustained,  the  action  was  dis- 
missed, and  the  plaintiffs  appealed. 

T.  T.  Hicks  and  Tasker  Polk,  for  appel- 
lants. T.  M.  Pittman,  J.  H.  Kerr,  and  S.  G. 
Daniel,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  action  was  properly  brought  be- 
fore the  Judge  at  chambers,  if  the  plaintiffs 
have  any  such  cause  of  action  as  is  stated 
in  the  complaint.  The  object  of  the  action  is, 
not  to  enforce  the  payment  of  a  "money  de- 
mand," but  to  compel  the  performance  by  the 
defendant,  as  treasurer  of  the  county,  of  a 
public  duty.  Because,  in  the  discharge  of 
that  duty,  he  must  deliver  the  fund  to  the 
plaintiff,  does  not  make  it  a  money  demand. 
If  the  plaintiffs  are  entitled  to  the  possession 
of  the  "road  fund,"  as  they  allege,  their  ac- 
tion is  not  one  to  enforce  the  payment  of 
money  to  themselves,  which  money  they  could 
recover  by  Judgment  and  execution  in  an  or- 
dinary action  for  that  purpose;  but  It  is  of 
a  very  different  nature,  and  mandamus  is 
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the  appropriate  remedy.  They  would  get  the 
money,  it  Is  trae,  not  because  the  defendant 
is  indebted  to  them,  but  because  the  law  re- 
quired him  to  deliver  it  to  them,  and  he  had 
failed  and  refused  to  discharge  the  duty  im- 
posed upon  him.  We  think  this  view  of  the 
law  is  sustained  by  several  decisions  of  this 
court  in  like  cases.  Martin  v.  Clark,  135  N. 
O.  178,  47  S.  E.  397 ;  Ewbank  v.  Turner,  134 
N.  O.  80,  46  S.  E.  508 ;  Jones  y.  Commission- 
ers, 135  N.  O.  218,  47  S.  B.  753;  Audit  Co. 
V.  McKenzle  (N.  C.)  61  S.  B.  283.  If  there 
are  issues  of  fact  to  be  tried,  or  the  case  has 
been  Improperly  brought  before  the  Judge  at 
chambers,  it  should,  by  order  of  the  judge,  be 
transferred  to  the  superior  court  for  trial  at 
term,  and  not  dismissed.  Ewbank  v.  Turner, 
134  N.  0.  80,  46  S.  E.  COS;  Jones  T.  Com- 
missioners, 135  N.  G.  218,  47  S.  E.  753. 

But  we  do  not  think  the  plaintiffs  have 
stated  any  cause  of  action  in  their  complaint. 
Acts  1899,  p.  782,  c.  581,  as  amended  by  Acts 
1905,  p.  171,  c.  161,  does  not  authorize  them 
to  take  possession  of  the  fund ;  but  the  treas- 
urer is  its  rightful  custodian.  It  is  clear 
that  the  plaintifCs  had  no  power,  under  those 
acts,  to  disburse  the  road  fund.  That  duty 
is  required  to  be  performed  by  the  county 
treasurer,  upon  the  certificate  of  the  "county 
road  superintendent"  and  the  approval  and 
order  or  orders  of  the  plaintiffs.  If  any  one 
is  in  law  aggrieved  by  the  failure  or  refusal 
of  the  treasurer  to  discharge  this  duty,  a 
mandamus  will  lie  to  compel  its  perform- 
ance. 

The  plaintifCs  moved  to  amend  their  com- 
plaint; but  as  the  motion  was  denied,  and 
its  refusal  was  strictly  within  the  discretion 
of  the  Judge,  we  cannot  review  the  exercise 
of  that  discretion  in  this  court. 

There  was  no  error  in  sustaining  the  de- 
murrer and  dismissing  the  action. 

Affirmed. 


SMITH  v.  CASHIB  &  C.  B.  &  LUMBEB  CO. 

(Supreme  Court  of  North  Carolina.     Sept  16, 
1908.) 

1.  Costs— Bight  on  Final  Judgment. 

Costs  in  the  trial  court  follow  the  result 
of  the  final  judgment,  and  with  few  exceptions 
the  party  recovering  final  judgment  below  re- 
covers all  costs  of  that  court ;  and  hence,  where 
plaintiff  had  judgment  below  on  two  former 
trials,  costs  of  such  trials  were  properly  taxed 
against  defendant. 

2.  Same  —  On  Afpkai,  —  Ezfensks  or  Tban- 

SCBIPT  AND    CEBTIFICATE. 

Under  Code,  f  540,  giving  a  saccessful 
appellant,  on  appeal  from  the  superior  to  the 
Supreme  Court,  costs  of  the  appellate  court 
and  those  he  should  have  recovered  below  had 
the  judgment  been  correct,  the  expenses  of  tran- 
script and  certificate,  wlule  not  a  part  of  the 
costs  of  the  Supreme  Court,  are  a  part  of  the 
necessary  expenses  of  the  appeal,  and  not  strict- 
ly costs  of  the  superior  court ;  and  hence  de- 
fendant is  entitled  to  have  the  costs  of  the  tran- 
script and  certificate  on  two  successful  appeals 


deducted  from  the  costs   taxed  agahist  it  on 
final  judgment  for  plaintiff. 

Appeal  from  Superior  Conrt^  Bertie  Conn- 
ty;  W.  B.  Allen,  Judge. 

Action  by  J.  T.  Smith  against  the  Casble 
ft  Chowan  Bailroad  &  Lumber  Co.  Judgment 
for  plaintiff.  From  an  order  overruling  de- 
fendant's motion  to  tax  certain  costs  in  its 
favor,  It  appeals.    Modified  and  affirmed. 

Winston  &  Matthews  and  St  Leon  Scull, 
for  appellant 

CLARK,  C.  J.  This  case  has  been  here 
twice  before,  upon  the  defendant's  appeah 
140  N.  C.  375,  63  S.  E.  233;  1^  N.  C.  26,  64 
S.  E.  788,  5  U  B.  A.  (N.  S.)  439.  On  this 
last  (third)  trial  below  the  plaintiff  again  re- 
covered Judgment  and  the  defendant  sought 
to  offset  against  the  recovery  the  costs  it 
had  paid  in  the  superior  court  on  the  two 
former  trials,  whose  results  had  been  cor- 
rected on  appeal,  especially  the  costs  paid  the 
clerk  for  making  out  the  transcripts  for  those 
appeals.  In  effect  the  defendant  moved  to 
tax  the  costs  of  those  trials  and  of  the  tran- 
scripts thereof  against  the  plaintiff. 

The  court  properly  refused  to  grant  the 
motion  as  to  the  costs  of  the  superior  court 
on  the  two  former  trials.  "The  costs  [of  the 
trial  court]  follow  the  result  of  the  final 
Judgment"  Williams  v.  Hughes,  139  N.  C 
19,  51  S.  E.  790,  citing  State  v.  Home,  119 
N.  C.  853,  26  S.  E.  36;  Klncaid  v.  Graham, 
92  N.  C.  154.  With  a  few  exceptlcoal  in- 
stances, set  out  in  Dobson  v.  Bailroad,  133  N. 
C.  624,  45  S.  E.  968,  the  party  who  recovers 
final  Judgment  In  the  trial  court  recovers  all 
the  costs  of  that  court  It  la  true  that  the 
costs  of  transcript  and  certificate  are  not 
part  of  the  costs  of  this  conrt  Boberts  r. 
Lewald.  108  N.  C.  406,  12  8.  E.  102&  Yet  it 
Is  said  in  Dobson  v.  Bailroad,  supra:  "They 
are  a  part  of  the  necessary  costs  of  the  ap- 
peal, and  not  strictly  costs  of  the  superior 
court  incident  to  the  trial  and  procedure  In 
that  court  Hence  the  successful  appellant 
who  has  paid  them,  is  mtltled  to  recover 
them  from  the  appellee,  and  •  •  •  they 
are  not  recoverable  back  in  the  final  Judg- 
ment should  it  go  in  favor  of  the  opposite 
party.  Code,  {  540."  It  foUowl  that  if 
the  defendant  did  not  actmilly  recover  the 
costs  of  transcripts  and  certificate  paid  by 
It  on  the  two  former  successful  appeals, 
it  Is  entitled  to  have  those  sums  deducted 
from  the  costs  now  taxed  against  it  in  favor 
of  the  plaintiff.  Such  costs  are  like  the  costs 
of  this  court  on  said  appeals,  which,  paid  by 
the  unsuccessful  plaintiff,  appellee,  cannot 
be  recovered  back  by  him,  though  he  now  re- 
covers final  judgment  in  the  controversy.  In- 
deed, the  costs  of  defendant  in  the  two  ap- 
peals also  had  not  been  actually  paid  by  plain- 
tiff; but  the  judge  properly  allowed  them 
to  be  deducted  from  the  plaintiffs  Judgment 

The  Judgment  Is  modified  and  affirmed^ 
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JONES  ▼.  JONES  et  al. 

(Saiffeme  Conrt  of  North  Carolina.     Sept.  80, 
1908.) 

1  Sfechtc  Pebtobkance— OBOunoa— Discbx- 

nON  OF'COUBT. 

While  specific  performance  is  not  a  matter 
ot  strict  right,  but  is  to  be  enlorced  in  Che 
sound,  equitable  discretion  of  the  court,  the  re- 
lief will  be  granted  in  the  absence  of  fraud, 
mistake,  or  wier  element  making  performance 
inequitable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  44,  Specific  Performance,  tS  17,  18.] 

2.  Vkndob  ahd  Pobchabeb— Natubb  of  Re- 
lation. 

The  relation  ot  vendor  and  pnrdiaser  is  for 
til  practical  purposes  that  of  mortgagor  and 
mortgagee,  witn  all  the  incidents  thereto. 

3.  Specific   Pebfobkarce  — jDoaitENr— Oom- 

FLIARCE. 

The  court,  in  a  suit  against  the  adminis- 
tratrix and  heirs  of  a  deceased  vendor  for  spe- 
cific performance  of  the  contract  of  sale  of  real- 
ty, directed  the  administratrix  on  the  jMyment 
of  the  purchase  money  to  execute  a  deed,  and 
adjudged  that  payment  should  be  made  by  a 
designated  date,  and  that  in  default  thereof  the 
land  should  be  sold  for  cash,  retaining  the  case 
for  the  disposition  of  the  price.  The  purchaser 
failed  to  comply  with  the  judgment  and  three 
months  later  the  administratrix  executed  a  deed 
to  the  purchaser  on  his  paying  the  price  and 
interMt.  Beld,  that  the  conveyance  was  valid, 
since  the  effect  of  the  judgment  was  to  declare 
that  the  heirs  held  the  legal  title,  as  trustees,  to 
Kcnre  the  purchase  money,  as  if  the  deceased 
bad  held  at  his  death  a  mortgage  on  the  land 
to  secure  the  debt. 

Appeal  from  Superior  Court,  Greene  Coun- 
ty; Lyon.  Judge. 

Action  by  J.  Ei.  Jonea  against  AlUe  Jones, 
administratrix  of  Gardner  Jones,  deceased, 
and  others.  From  a  judgment  setting  aside 
a -deed  to  plaintiff,  and  directing  the  sale  of 
land  by  a  commissioner,  plaintiff  appeals. 
Beversed. 

Plaintiff,  at  the  spring  term,  1906,  of  the 
(nperlor  court  of  Greene  county,  instituted 
an  action  against  the  defendant,  Allle  Jones, 
administratrix,  and  the  other  defendants, 
belrs  at  law  of  Gardner  Jones,  deceased,  for 
the  purpose  of  compelling  specific  perform- 
ance of  a  contract,  entered  into  by  said  de- 
ceased, to  convey  to  plaintiff  a  tract  of  land 
in  consideration  of  the  payment  of  the  sum 
of  $1,000.  Appropriate  pleadings  were  filed, 
and  at  May  term,  1906,  the  jury,  in  response 
to  Issues  submitted  to  them,'  found  that  Gard- 
ner Jones  and  his  wife,  the  defendant  Allle 
Jones,  executed  and  delivered  to  plaintiff  the 
contract  as  alleged,  and  that  plaintiff  had 
been  and  was  then  ready,  able,  and  willing 
to  pay  the  purchase  money.  The  court  there- 
upon rendered  judgment  directing  the  admin- 
istratrix, upon  the  payment  of  the  purchase 
money,  to  execute  and  deliver  to  plaintiff  a 
deed  for  said  land.  It  was  further  adjudged 
that  the  payment  be  made  on  or  before  Oc- 
tober 1,  1906,  and  that  In  default  thereof  the 
said  land  be  sold  at  public  auction  for  cash 
at  the  courthouse  door,  etc.,  naming  a  com- 
missioner to  make  the  sale.  It  was  further 
adjudged  that  any  and  all  questions  raised  by 
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the  pleadings  In  regard  to  the  disposition 
of  the  purchase  money  be  retained  for  fur- 
ther consideration.  The  cause  was  retained 
for  further  orders.  The  clerk  Inadvertently 
dropped  the  case  from  the  docket  At  May 
term,  1907,  after  due  notice,  a  motion  was 
made  to  reinstate  the  case.  At  the  December 
term,  1907,  the  court  found  that  Jos.  E.  Jones, 
the  plaintiff,  failed  to  comply  with  the  judg- 
ment rendered  at  May  term,  1906,  and  tluit 
the  administratrix  failed  to  advertise  the 
land  for  sale  as  directed,  but  on  January  1, 
1907,  executed  to  the  plaintiff  a  deed  for  the 
said  land  upon  the  payment  of  the  purchase 
money  and  Interest  It  was  therefore  ad- 
judged that  the  deed  be  set  aside  and  that 
the  commissioner  be  directed  to  sell  the  land 
in  pursuance  of  the  decree  of  May  term,  1006, 
and  make  his  report  to  the  next  term  of  the 
court,  that  the  cause  be  retained,  etc.  To 
this  judgment  plaintiff  duly  excepted  and  ap- 
pealed. 

Skinner  &  Whedbee,  for  appellant  Y.  T. 
Ormond,  for  appellees. 

CONNOR,  J.  The  learned  counsel  for  de- 
fendants contends  that  when  the  plaintiff 
failed  to  pay  the  purchase  money  on  October 
1,  1006,  his  right  to  call  for  a  deed  and  the 
power  of  the  administratrix  to  execute  one 
was  at  an  end.  It  is  true,  as  insisted  by 
defendants'  counsel,  that  specific  perform- 
ance Is  not  a  matter  of  strict  right,  but  Is 
to  be  enforced  In  the  sound,  equitable  discre- 
tion of  the  court;  but  it  is  also  true  that,  in 
the  absence  of  fraud,  mistake,  or  other  ele- 
ment, making  such  performance  inequitable 
or  a  hardship,  the  courts  always  grant  the 
relief  demanded.  The  question  as  to  plain- 
tiff's right  to  call  for  the  deed,  upon  the 
payment  of  the  money,  was  fixed  by  the 
judgment  of  May  term,  1906.  There  was  no 
provision  in  the  decree  declaring  a  strict 
foreclosure  of  plaintiff's  equity  upon  his  fail- 
ure to  pay  on  the  day  flx.-^d;  on  the  contrary, 
a  sale  was  ordered.  If  a  sale  had  been 
made,  a  final  decree  would  have  directed  the 
payment  out  of  the  proceeds  of  the  $1,000 
and  interest  to  defendants,  and  the  balance 
would  have  been  paid  to  plaintiff.  The  effect 
of  the  judgment  was  to  declare  the  heirs 
at  law  -ot  Gardner  Jones  the  holders  of  the 
legal  title,  as  trustees,  to  secure  the  purcha.se 
money  and  the  remainder  to  plaintiff,  just 
as  If  Gardner  Jones  had  held,  at  his  death, 
a  mortgage  on  the  land  to  secure  the  debt. 
This  being  true,  we  are  not  able  to  see  why, 
upon  equitable  principles,  the  same  result 
could  not  be  worked  out  by  the  administra- 
trix accepting  the  money  at  any  time  before 
the  sale  and  making  the  deed.  The  delay 
of  three  months,  with  the  consent  of  the  ad- 
ministratrix, worked  no  Injury  to  defend- 
ants— did  not  even  delay  them  in  getting 
possession  of  the  money,  as  the  commission- 
er was  required,  if  he  sold,  to  report  his 
sale  to  the  next  term  of  the  court    It  the 
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court  had  rendered  a  decree  of  strict  fore- 
closure, very  unusual  at  this  day,  and  plaiu- 
tiCF  had  failed  to  pay  on  the  day  named,  a 
different  case  would  liave  been  presented. 

The  learned  counsel  suggested  that  a  dis- 
tinction was  to  be  found  between  a  case 
where  the  vendor  sued  for  the  purchase  mon- 
ey and  this,  In  which  the  vendee  was  suing 
for  specific  performance;  the  latter  l)elng  an 
invocation  of  the  equitable  aid  of  the  court 
It  may  t>e  that  formerly,  when  the  courts 
were  more  rigid  In  limiting  the  right  to  eq- 
uitable relief,  such  a  distinction,  for  some 
purposes,  may  have  been  made.  This  court 
has,  for  many  years,  treated  the  relation  of 
vendor  and  vendee  for  all  practical  purposes 
as  that  of  mortgagor  and  mortgagee,  with 
all  of  Its  incidents.  The  decree  rendered  by 
the  court  at  May  term,  1906,  was  In  strict 
accord  with  the  practice  In  this  state  In 
such  cases.  If  the  land  had  been  sold  under 
that  decree,  the  plaintiff  would  hare  had  the 
surplus,  after  paying  the  purchase  money. 
If  that  is  paid  before  the  sale,  the  defend- 
ants have  received  what  Is  due  them,  and  the 
plaintiff  has  the  land. 

The  only  question  left  open  is  the  adjust- 
toent  of  certain  rights  asserted  as  between 
defendants  to  the  fund.  The  judgment  ap- 
pealed from  must  be  reversed,  and  the  cause 
proceeded  with  as  directed  by  the  judgment 
of  May  term,  1906.  The  plaintiff  will  recov- 
er bis  cost  in  this  court. 

Error. 


BRAME  V.  CLARK. 

(Supreme  Court  of  North  Carolina.     Sept  30, 
1908.) 

1.  Trespass— Tbesfass  to  Bbalty— Davaoes. 

Every  unauthorized  and  unlawful  entry  in- 
to the  close  of  another  is  a  "trespass,"  and 
from  every  such  entry  against  the  will  of  the 
possessor  the  law  infers  some  damage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.   8,  pp.  708&-7092,  7820.] 

2.  Same  —  Actions  —  Dakaoes  — Exemplabt 
Damages. 

A  complaint  which  alleges  that  defendant 
unlawfully  and  forcibly  and  maliciously  entered 
on  land  in  the  possession  and  occupancy  as  a 
residence  of  plaintiff,  with  the  malicious  intent 
of  seducing  the  wife  of  plaintiff,  and  malicious- 
ly and  wrongfully  insulted  and  attempted  to  se- 
duce plaintiff's  wife,  states  a  cause  of  action 
for  actual  and  exemplary  damages. 

3.  Husband  and  Wife  —  Intebfebence  with 
Marital   Rights — AcrriON   by  Husband. 

The  statutes  enlarging  the  property  rights 
of  married  women,  and  authorizing  a  married 
woman  to  sue  alone  for  injuries  to  her  person 
and  property,  do  not  destroy  the  right  and  duty 
of  the  husband  to  be  the  head  of  the  famil; 
and  protect  the  honor  of  his  wife,  and  the 
right  to  recover  for  injuries  sustained  by  inter- 
ference with  his  marital  rights. 

Appeal  from  Superior  Court  Vance  Coun- 
ty;   Lyon,  Judge. 

Action  by  L.  W.  Brame  against  S.  W. 
Clark.  From  a  Judgment  overruling  a  de- 
murrer to  the  complaint,  with  leave  to  an- 
swer, defendant  appeals.    Affirmed. 


The  plaintiff  filed  Ids  complaint  in  the 
following  words,  to  wit:  "(1)  That  on  or 
about  the  25th  day  of  April,  1907,  the  defend- 
ant near  the  village  of  Dabney,  at  and  In  the 
county  of  Vance  and  state  of  North  Caro- 
lina, and  near  the  public  road  leading  from 
Dabn^  to  Dexter,  did  unlawfully  and  for- 
cibly, wickedly,  and  maliciously  enter  upon 
a  certain  lot  or  parcel  of  land,  then  in  the 
possession  and  occupancy  as  a  residence  of 
plaintiff,  with  the  unlawful,  malicious,  las- 
civious, and  wicked  Intent  and  purpose  to 
seduce,  debauch,  and  carnally  know  one 
Lovetta  Brame,  the  wife  of  plaintiff,  and 
did  then  and  there  wickedly,  maliciously,  un- 
lawfully, wrongfully,  and  willfully  Insult 
and  attempt  to  seduce  and  carnally  know 
the  said  Lovetta  Brame,  plaintltT's  said  wife, 
to  plaintiff's  great  damage,  f2,000."  Defend- 
ant demurred,  for  that:  "(1)  No  special' 
damage  or  injury  or  actionable  wrong  to 
plaintiff  is  alleged ;  the  wife  not  being  a  par- 
ty, and  the  complaint  not  showing  that  plain- 
tiff had  suffered  any  special  damages  or  any 
damage.  (2)  The  complaint  does  not  set 
forth  any  facts  sufficiently  definite  and  spe- 
cific to  constitute  a  cause  of  action,  in  not 
setting  out  the  acts  and  things  complained 
of  In  such  manner  as  that  it  may  be  seen 
that,  if  true,  they  constitute  an  actionable 
wrong.  (3)  An  attempt  to  seduce  is  not  ac- 
tionable; no  seduction  or  injury  being  al- 
leged." His  honor  overruled  the  demurrer, 
allowing  defendant  60  days  to  answer.  De- 
fendant excepted  and  appealed. 

T.  T.  Hides,  for  appellant  A.  C.  ZoUicoffer 
and  Thos.  M.  Pittman,  for  appellee. 

CONNOR,  J.  There  can  be  no  doubt  that 
the  plaintiff  has  alleged  an  actionable  wrong 
— a  trespass  upon  his  possession  of  real  es- 
tate. It  is  elementary  that  "every  unauthor- 
ized, and  therefore  unlawful,  entry  into 
the  close  of  another  is  a  trespass.  From 
every  such  entry,  against  the  will  of  the 
possessor,  the  law  infers  some  damage;  if 
nothing  more,  the  treading  down  the  grass  or 
the  herbage."  Ruffin,  C.  J.,  in  Dougherty  v. 
Stepp,  18  N.  C.  371.  His  honor's  judgment 
was  clearly  correct  Both  parties,  however, 
discussed,  although  from  different  points  of 
view,  the  question  of  damages,  whidi,  upon 
the  admissions  made  by  the  demurrer,  plain- 
tiff was  entitled  to  recover.  The  defendant 
argued  the  case  upon  the  theory  that  two 
causes  of  action  are  stated— one  for  trespass 
on  realty ;  the  other  for  injury,  etc.,  inflicted 
upon  the  wife.  His  learned  counsel  strongly 
contends  that  the  conduct  of  the  defendant 
was  not  an  actionable  wrong  to  the  plaintiff. 
However  this  may  be,  and  without  intimat- 
ing any  opinion  upon  It,  we  do  not  so  con- 
strue the  complaint.  The  plaintiff  alleges  n 
malicious,  unlawful,  and  forcible  trespass, 
setting  out  that  it  was  made  with  the  ma- 
licious intent  to  and  did  in  truth  then  and 
there  willfully,   wickedly,  maliciously,    etc.. 
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insult  and  attempt  to  seduce  and  carnally 
know  plaintiff's  wife.  TbU  matter  Is  stated 
as  the  foimdatlon  tor  a  claim  of  actual  and 
Tiudlctlve  damages ;  the  cause  of  action  be- 
ing the  trespass.  We  are  asked  to  pass  upon 
ttie  qnestlon  whether,  in  the  assessment  of 
damages,  these  matters  may  be  considered 
by  the  Jury  In  aggravation. 

In  Duncan  v.  Stalcup,  18  N.  C.  440,  Daniel, 
J.,  saya:  "In  locking  Into  the  books  we  find 
the  rule  in  this  action  to  be  that  the  Jury 
are  not  restricted  in  their  assessment  of  dam- 
ages to  the  amonnt  of  the  mere  pecuniary 
loss  sustained  by  the  plaintiff,  but  may 
award  damages  in  respect  to  the  malicious 
'ODduct  of  the  defendant,  and  the  degree  of 
insnlt  with  which  the  trespass  was  com- 
mitted. Tlie  plaintiff  Is  at  liberty  to  give  In 
evidence  the  circumstances  which  accompany 
and  give  character  to  the  trespass."  In  this 
nse  Tindlctlve  damages  were  awarded.  In 
Day  V.  Woodworth,  54  U.  S.  363,  14  L.  Ed. 
]S1,  Grier,  J.,  said:  "In  actions  of  trespass, 
when  the  injury  has  been  wanton  and  mali- 
cious, or  gross  and  outrageous,  courts  permit 
Juries  to  add  to  the  measured  comi>ensatton 
of  the  plaintiff,  which  he  would  have  been 
entitled  to  recover,  had  the  Injury  been  In- 
flicted without  design  or  Intention,  some- 
thing further  by  way  of  punishment  or  ex- 
ample, which  has  sometimes  been  called 
■jmart  money.'"  This  was  an  action  qua  re 
clau.iam  fregit  In  Mitchell  v.  BiUlnRsley, 
IT  Ala.  396,  it  was  shown  that  defendant, 
in  the  commission  of  the  trespass,  used  Inde- 
roroos  and  insulting  language,  and  that  one 
«f  the  defendants  had  a  pistol.  Exemplary 
and  punitive  damages  were  awarded.  In 
Merest  v.  Harvey,  5  Taunt,  442,  Heath,  J., 
says:  "I  remember  a  case  where  a  Jury  gave 
TiOO  damages  for  merely  Imocklng  a  man's 
bat  off;   and  the  court  refused  a  new  trial. 

•  ♦  •  It  goes  to  prevent  the-  practice  of 
dueling,  if  juries  are  permitted  to  punish 
insult  by  exemplary  damages."  GIbI>B,  O.  J., 
said:  "I  wish  to  know,  in  a  case  where  a 
man  disregards  every  principle  which  ac- 
tuates the  conduct  of  a  gentleman,  what  la 
to    restrain     him,    except    large    damages. 

*  *  *  I  do  not  know  npon  what  principle 
vre  can  grant  a  rule  in  this  case,  unless  we 
were  to  lay  It  down  that  the  jury  are  not 
Justified  in  giving  more  than  the  absolute 
pecuniary  damage  that  the  plaintiff  may  sus- 
tain." In  this  case  for  a  trespass  £500  was 
^ren.  In  discussing  the  question  whether 
for  Injuries  sustained  by  a  plaintiff  in  re- 
•sptvt  to  his  marital  rights  his  action  was  for 
trespass  or  case,  Mr.  Street  says:  "Clearly 
'e  are  here  confronted  with  a  class  of 'wrongs 
which  historically  have  their  roots  in  the 
law  of  trespass,  but  which,  nevertheless,  in 
maturity  lie  altogether  beyond  the  ifield  of 
trespass,  and  l>elong  to  that  body  of  legal  in- 
juries in  which  harm  is  conceived  as  being 
^one,  not  to  persons  or  property,  but  to  rights 


incident  to  them."  Foundations  of  Legal 
UablUty,  264. 

It  18  suggested  that,  while  it  is  true  that 
exemplary  damages  may  be  recovered  for 
malicious  trespass  upon  property  and  for 
insulting  language  to  the  owner,  the  wife 
alone  can  sue  for  damages  sustained  by  her 
on  account  of  indecent  and  insulting  lan- 
guage and  conduct  For  the  purpose  of  sup- 
porting this  view  the  recent  changes  made 
by  the  Constitution  and  statutes  in  respect 
to  the  property  and  personal  rights  of  mar- 
ried women  are  relied  upon.  We  cannot 
think  that  because  the  property  rights  of 
the  wife  have  been  enlarged,  and  her  right  to 
sue  alone  for  injuries  to  her  person  and  prop- 
erty are  conferred,  the  right  and  duty  of 
the  husband  to  be  the  head  of  the  family,  to 
protect  the  honor  and  virtue  of  his  wife,  or 
to  recover  for  injuries  sustained  by  inter- 
ference with  his  marital  rights  have  been  de- 
stroyed. It  is  true  that,  as  held  by  this 
court,  while  he  may  be  reduced  to  a  mere 
steward  or  overseer  of  his  wife's  property, 
he  is  no  less  her  husband,  with  all  of  the 
rights  and  duties  incident  to  that  relation. 
That  which  degrades  or  destroys  her  honor 
must  affect  his.  It  cannot  be  that  if,  by  per- 
mission of  the  wife,  he  is  living  on  her  land 
as  his  home,  tlie  law  will  not  afford  him  pro- 
tection against  and  damage  for  a  malicious 
wrong  done  to  him  through  his  wife.  The 
law  would  but  mock  him  If,  when  his  home 
Is  Invaded,  his  wife  Insulted,  and  her  virtue 
assaulted,  it  gave  him,  for  such  injuries,  but 
a  penny,  i>ermitting  the  offender  to  go  "scot 
free."  If  in  the  bitterness  of  his  wounded 
spirit  he  sought  redress  by  violation  of  the 
criminal  law,  subjecting  himself  to  infamous 
punishment,  the  sympathy  of  his  fellow  men 
would  be  but  little  comfort  to  him.  No  man 
can  long  retain  the  respect  of  his  wife  and 
children  if  he  does  not  seek  redress  for  a 
malicious  trespass  upon  his  home  and  at- 
tempt to  seduce  his  wife.  The  ancient  law 
declared:  "A  patriarch  is  lord  in  his  own 
house  and  family,  and  no  person  has  a  right 
to  interfere  with  him;  not  even  the  village 
elder  or  the  imperial  Judge."  Again  it  is 
said:  "The  house  father  was  responsible  for 
the  due  performance  of  his  vacra  and  for 
the  purity  of  his  ritual."  States  grow  in 
virtue  and  strength,  citizens  are  loyal  and 
home-loving,  in  proportion  as  the  unity  of 
the  family  is  preserved.  The  husband  and 
father  is  recognized  as  the  head  of  the 
family;  the  wife  living  under  his  protection 
and  looking  to  him  to  guard  her  person  and 
honor  from  all  harm.  The  husband  must 
have  redress  for  wrongs  done  him  by  award- 
ing such  actual  and  exemplary  damages  as 
a  jury  may  find  to  be  proper,  rather  than  by 
violating  the  criminal  law. 

The  judgment  of  his  honor  was  correct, 
and  must  be  affirmed. 
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BASNIGHT  T.  SOUTHERN  JOBBING  CO. 
et  al. 

(Snpreme  Cooft  of  North  Carolina.     Sept  30, 
1908.) 

BVIDKNCB— PABOL    EVIDENCX  —  AOMISBIBIUTr 
TO    CONTBADICT   WBITING. 

Defendants,  being  su'ed  on  their  written 
guaranty  as  individual  stockholders  that  their 
corporation  would  pay  i>Iaintiff  a  specified  sum 
for  his  stock  at  bis  option,  could  not  show  by 
parol  that  it  was  agreed  when  the  instrument 
was  signed  that  they_  should  not  be  personally 
liable,  though  their  titles  as  officers  of  the  cor- 
poration were  affixed  to  their  signatures. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  1908.] 

Appeal  from  Saperior  Court,  Craven  Coun- 
ty; W.  B.  Allen,  Judge. 

Action  by  J.  S.  Basnlght  against  the  South- 
ern Jobbing  Company  and  others.  From  a 
Judgment  for  plaintiff,  defendants  J.  J.  Bax- 
ter and  W.  G.  O'Neal  appeal.    Afftrmed. 

This  is  an  action  by  the  plaintiff  against 
the  Southern  Jobbing  Company,  J.  J.  Baxter, 
and  W.  6.  O'Neal,  to  recover  the  sum  of  $5,- 
000,  which  was  paid  to  them  for  50  shares 
of  the  stock  of  the  Jobbing  company,  under 
an  agreement  between  him  and  the  said  par- 
ties which  Is  as  follows: 

*^h!8  agreement,  made  and  entered  Into 
this  May  24, 1905,  by  and  between  the  South- 
em  Jobbing  Company,  a  corporation  in  the 
state  of  North  Carolina,  party  of  the  first 
part,  and  Jesse  S.  Basnlght,  •  party  of  the 
second  part,  and  J.  J.  Baxter,  W.  G.  O'Neal, 
E.  F.  O'Neal,  and  David  Kramer,  stockhold- 
ers of  the  Southern  Jobbing  Company,  all  of 
Newbem,  N.  C.,  parties  of  the  third  part, 
wltnesseth:  That  the  said  parties  of  the 
first  part  and  the  third  part  do  represent  to 
the  party  of  the  second  part  that  the  exhibit 
marked  'A,'  hereto  attached.  Is  a  true  and 
correct  Inventory  and  statement  of  all  the 
liabilities  of  the  party  of  the  first  part  out- 
standing; that  the  total  amount  of  capital 
stock  issued  by  the  said  party  of  the  first 
part  Is  tbe  sum'  of  five  thousand  ($5,000) 
dollars  par  value,  and  that  for  and  In  lieu  of 
the  dividends  earned  up  to  this  time  the  cor- 
poration will  Issue  stock  of  tbe  value  of 
twelve  bundred  ($1,200)  dollars,  and  will  ap- 
portion three  hundred  ($300)  dollars  of  stock 
to  David  Kramer;  and  do  further  represent 
that  there  is  now  due  the  said  corporation 
debts  as  shown  In  Exhibit  B,  a  copy  of  which 
Is  hereto  attacbed;  and  do  further  represent 
that  the  statement  hereto  attached,  marked 
'Exhibit  C  is  a  true  and  correct  statement 
of  the  financial  affairs  of  said  corporation. 

"Upon  which  representations  the  said  Jesse 
S.  Basnlght  has  agreed  and  does  hereby  agree 
and  does  hereby  subscribe  to  fifty  shares 
of  the  stock  In  tbe  said  Southern  Jobbing 
Company  at  par,  to  wit,  $5,000,  upon  the 
following  terms  and  conditions:  (1)  The  par- 
ties of  the  third  part  do  agree  to  execute  prox- 
ies. Irrevocable  for  one  year,  to  the  said  Jesse 
S.  Basnlght  to  vote  their  stock  at  any  and 
all  meetings  of  the  company.    (2)  That  the 


said  Jesse  S.  Basnlght  shall  be  elected  for 
a  term  of  one  year  treasurer  of  the  Southern 
Jobbing  Company  and  general  manager  there- 
of, at  the  salary  of  twelve  hundred  and  fifty 
($1,250)  dollars  per  year,  to  be  paid  In  month- 
ly or  quarterly  Installments.  (3)  That  cne 
said  Jesse  S.  Basnlght  shall  have  the  option, 
at  the  expiration  of  one  year  from  date,  of 
selling  the  said  stock,  with  all  accrued  divi- 
dends and  profits,  to  the  said  Southern  Job- 
bing Company,  at  the  price  of  five  thousand 
($5,000)  dollars,  without  Interest  or  profit 
added,  or  be  shall  have  the  option  to  keep 
and  hold  the  said  stock,  together  with  all 
profits  and  dividends,  declared  or  accumulat- 
ed, as  If  the  said  purchase  had  been  ab- 
solute and  unconditional. 

"And  the  said  party  of  the  first  part,  as 
principal,  and  the  said  parties  of  the  third 
part,  as  sureties,  do  hereby  contract  and 
agree  with  the  said  party  of  the  second  part: 
(1)  That  upon  bis  demand,  one  year  from 
date,  the  party  of  the  first  part  will  pay  to 
Jesse  S.  Basnlght  the  sum  of  Qve  thousand 
($5,000)  dollars  for  his  said  flf^  shares  of 
stock.  (2)  That  they  will  warrant  and  guar- 
antee that  the  said  statements  and  Exhibits 
A,  B,  and  C  are  true  and  correct  and  do 
contain  a  full  statement  of  what  they  purport 
to  show.  (3)  That  they  will  guarantee  the 
payment  and  collection  of  all  debts  due  the 
party  of  the  first  part  as  shown  by  Exhibit 
B  aforesaid,  on  or  before  twelve  months 
from  date,  together  with  Interest  thereon 
from  and  after  maturity.  (4)  That  the  salary 
and  proxy  above  shall  be  paid  and  executed 
as  there  stated. 

"And  the  said  party  of  the  second  part  does 
hereby  contract  and  agree  that  he  will  enter 
upon  his  duties  as  treasurer  and  general  man- 
ager as  aforesaid  and  will  devote  thereto 
such  part  of  his  time  as  shall  be  necessary 
and  beneficial  for  the  Interest  of  the  said  cor- 
poration. 

"In  testimony  whereof,  the  said  parties 
have  hereunto  subscribed  their  names  and  af- 
fixed their  seals  this  24th  day  of  May,  190r>. 

"[Seal.]     Southern  Jobbing  Company, 

"Per  J.   J.   Baxter,   Prea. 

"[Seal.]    J.  J.  Baxter,  Pres. 

"[Seal.]    W.  G.  O'Neal.  Sec. 

"[Seal.]    D.  Kramer,  Vice  Pres. 

"[Seal.]    B.  F.  O'NeaL 

"[Seal.]    J.  S.  BasnlRht." 

Tbe  contract  Is  set  out  in  the  complaint. 
In  their  answers  J.  J.  Baxter  and  W.  O. 
O'Neal  admit  that  they  executed  the  contract, 
but  aver  that  it  was  not  executed  by  them 
as  sureties,  as  it  was  agreed  at  the  time  they 
signed  it  that  they  should  not  be  liable  in- 
dividually as  sureties,  and  they  aflOxed  their 
official  titles  to  their  names  and  Intended  ta 
sign  It  merely  as  officers  of  the  corporation. 

Without  objection  by  the  defendants  the 
court  submitted  Issues  to  the  Jury  which, 
with  the  answers  thereto,  are  as  follows: 

"(1)  Was  It  the  agreement  between  the 
parties,  at  the  time  of  signing  the  contract 
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in  tlila  action,  that  the  defendant  Baxter 
would  not  be  personally  liable?  Answer: 
Yes. 

"(2)  Was  it  the  agreement  between  the  par- 
ties, at  the  time  of  elgning  the  contract  In 
this  action,  that  the  defendant  O'Neal  would 
not  be  personally  liable?    Answer:    Tes." 

The  defendant  J.  J.  Baxter  testified:  "The 
plaintiff  came  to  me  with  a  written  paper, 
and  asked  me  to  sign  the  same.  I  told  him 
I  would  not  be  individually  liable.  I  first 
signed  the  paper  for  the  Boathem  Jobbing 
Company,  and  plaintiff  asked  me  to  sign  in- 
dividually also.  I  told  blm  I  would  not  sign 
individually,  but  would  sign  my  name  as 
president  of  the  company,  and  would  agree 
for  my  stock  to  be  liable  to  him  for  the  re- 
payment of  bis  money.  I  signed  the  paper, 
'J.  J.  Baxter,  President'  Plaintiff  asked  me 
not  to  add  'President'  I  said:  'Do  you  take 
me  for  a  fool?'  He  and  I  then  agreed  that 
I  should  not  be  personally  liable,  but  my 
stock  would  only  lie  liable  to  him  in  addition 
to  all  of  the  property  of  the  concern,  which 
was  turned  over  to  him  as  general  manager." 
W.  G.  O'Neal  testified  to  the  same  effect 

The  plaintiff  testified:  Tliat  there  was  no 
such  agreement  but  that  the  defendants  Bax- 
ter and  O'Neal  were  to  be  liable  individual- 
ly as  sureties,  according  to  the  terms  of  the 
contract  Tliat  I>efore  the  contract  was  exe- 
cuted be  had  several  verbal  conversations 
with  the  officers  of  the  company  and  told 
them  to  put  their  proposition  in  writing. 
Whereupon  they  delivered  to  him  a  paper,  in 
the  handwriting  of  Baxter,  of  which  the  fol- 
lowing is  a  copy:  "We,  the  stockholders  of 
the  Southern  Jobbing  Company,  guarantee  to 
J.  S.  Basnight  a  profit  of  25  per  cent  for 
one  year  on  an  investment  of  |5,000  in  our 
company.  May  22,  1906.  J.  J.  Baxter,  Pres- 
ident W.  G.  O'Neal,  Sec.  and  V.  Pres." 
That  in  reply  to  that  paper  he  banded  them 
a  paper  of  wtiich  the  following  is  a  copy: 
"May  22,  1906.  To  Southern  Jobbing  Com- 
pany— Gentlemen:  In  lieu  of  your  proposi- 
tion of  to-day,  I  am  writing.  I  make  you 
the  following  proposition:  (1)  I  will  take 
15,000  worth  of  stock  at  par  in  your  company, 
reserving  the  option  to  return  the  stock  to 
the  company  at  the  end  of  one  year,  without 
tatereat  or  dividends;  the  company  and  pres- 
ent stockholders  guaranteeing  to  refund  the 
money  at  my  option  at  that  time.  (2)  The 
company  to  pay  me  a  salary  of  |1,260  for 
the  one  year.  (3)  The  present  stockholders 
are  to  guarantee  the  collecting  of  all  bills 
aow  outstanding,  and  also  that  the  state- 
ments made  include  all  liabilities  of  the  com- 
pany. (4)  If  I  decide,  at  the  end  of  the  year, 
to  keep  my  stock.  It  is  to  stand  thereafter 
on  an  equal  footing  with  all  other  stock.  (5) 
You  are  to  elect  me  general  manager  and 
treasurer  for  one  year.  (6)  You  are  to  give 
me  proxies  of  others,  so  I  may  have  a  major- 
ity vote  at  stockholders'  meeting  for  one 
year.  Yours  respectfully,  J.  8.  Basnigbt." 
That  J.  J.  Baxter  wrote  an  acceptance  of  his 


proposition  on  the  paper,  which  Is  as  fol- 
lows: "The  above  proposition  accepted  by 
the  Southern  Jobbing  Company.  J.  J.  Bax- 
ter, President"  He  further  testified:  "I  had 
refused  to  make  a  verbal  agreement  and 
thought  it  best  If  we  made  any  trade  at  all, 
that  it  should  be  reduced  to  writing.  I  then 
carried  the  papers  containing  the  proposition, 
the  counter  proposition,  and  accq?tance  to 
my  attorney,  W.  D.  Mclver,  and  requested 
him  to  draw  up  the  contract  accordingly.  He 
had  the  contract  drawn  up,  with  several 
copies.  One  was  given  to  me,  one  to  J.  J. 
Baxter  at  his  store,  and  another  to  O'Neal 
at  the  oflBce  of  the  Southern  Jobbing  Com- 
pany, and  afterwards  the  contract  was  sign- 
ed." 

The  testimony  of  J.  J.  Baxter  and  W.  G. 
O'Neal  was  objected  to  by  the  plaintiff  in  apt 
time.  The  objection  was  overruled,  and  the 
testimony  admitted.  The  plaintiff  moved  for 
Judgment  notwithstanding  the  verdict.  After 
consideration  of  the  motion,  the  court  set  the 
verdict  aside  and  entered  Judgment  for  the 
plaintiff,  upon  the  ground  that  under  the 
pleadings  it  was  not  competent  to  introduce 
oral  evidence  to  relieve  the  defendants  J.  J. 
Baxter  and  W.  6.  O'Neal  from  individual 
liability,  and  tbat  as  matter  of  law  each  is 
liable  on  the  contract  as  surety.  The  de- 
fendants Baxter  and  O'Neal  excepted  and 
appealed. 

D.  L.  Ward  and  Simmons,  Ward  &  Allen,  for 
appellants.  W.  D.  Mclver  and  W.  W.  Clark, 
tor  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  decision  of  this  case  must  de- 
pend upon  what  appears  In  the  pleadings. 
The  plaintiff  alleges  the  execution  of  the  con- 
tract sued  on,  which  is  admitted  by  the  de- 
fendants in  their  answers.  The  terms  of  that 
contract  are  plain  and  unambiguous.  The 
defendants  explicitly  agree  therein  with  the 
plaintiff  tbat  they  will  become  sureties  of  the 
Jobbing  company  for  the  strict  performance 
of  the  obligation  assumed  by  the  company, 
which  is  that  upon  demand,  and  one  year 
from  the  date  of  the  contract,  the  Jobbing 
company  will  pay  to  the  plaintiff  the  sum  of 
$5,000  for  his  60  shares  of  stock.  There  can 
be  no  doubt  as  to  the  correct  meaning  of  this 
language.  It  is  an  express  and  unconditional 
promise  In  their  Individual  character  that  the 
money  shall  be  paid  at  the  appointed  time. 
In  their  answer  the  defendants  deny  this  alle- 
gation, and  aver  that  they  were  not  to  be 
liable  personally  or  individually.  This  is  a 
square  contradiction  of  the  terms  of  the  con- 
tract and  of  the  obligation  to  pay  the  money 
themselves,  which  they  assumed  by  the  execu- 
tion of  the  instrument  The  Issues  were 
framed  and  submitted  to  the  Jury  In  exact  ac- 
cordance with  the  averments  In  the  pleadings, 
and  oral  evidence,  which  was  offered  by  the 
defendants  to  supimrt  the  affirmative  of  those 
issues,  was  admitted  by  the  court    The  evl- 
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dence  was  incompetent,  and  the  ruling  of  the 
court  In  setting  aside  the  verdict  and  giving 
judgment  for  the  plaintiff  was  clearly  right 
There  is  no  rule  better  settled  in  the  law 
than  that  oral  evidence  is  not  admissible  to 
vary  or  contradict  a  written  instrument,  un- 
less there  has  been  fraud  or  mistake,  in 
which  case  it  must  be  reformed  by  an  inde- 
pendant  action,  or  by  way  of  aflSrmative  de- 
fense in  the  same  action.  It  cannot  be  chang- 
ed by  a  collateral  attack  in  a  suit  upon  the 
instrument  Itself.  Etberidge  v.  Palln,  72  N. 
C.  218;  Ray  v.  Blackwell,  94  N.  O.  10;  Terry 
V.  Railroad,  91  N.  C.  236 ;  Moffitt  v.  Maness, 
102  N.  C.  457,  9  S.  E.  399;  Bank  v.  Moore, 
138  N.  C.  529,  51  S.  E.  79 ;  Mudge  v.  Vamer, 
146  N.  C.  147,  59  S.  E.  540.  In  Meeklns  v. 
Newberry,  101  N.  C.  18,  7  8.  E.  656,  it  is  said 
to  be  "a  settled  rule  that  when  the  parties 
to  a  contract  reduce  the  same  to  writing.  In 
the  absence  of  fraud  or  mutual  mistake,  prop- 
erly alleged,  parol  evidence  cannot  be  heard 
to  alter,  contradict,  or  modify  it"  Eivtdence, 
under  this  rule  of  exclusion,  is  never  admit- 
ted if  the  wording  is  clear,  or  If  the  evidence 
offered  is  in  direct  contradiction  of  the  in- 
trinsic meaning  of  the  language  of  the  con- 
tract Browne  on  Parol  Evidence,  p.  199,  §S 
55,  56;  Gilbert  v.  Moline  Plow  Co.,  119  D.  S. 
491,  7  Sup.  Ct  905,  30  L.  Ed.  476;  The  Dela- 
ware, 14  Wall.  679,  20  L.  Ed.  779;  Kean  v. 
Davis,  21  N.  J.  Law,  683,  47  Am.  Dec.  182.  If 
the  terms  of  the  contract  clearly  and  suffi- 
ciently determine  the  intent  and  meaning  of 
the  parties,  the  form  of  the  signature  is  not 
important,  and  will  not  bring  the  case  within 
any  exception  to  the  rule.  Fowle  v.  Kerch- 
ner,  87  N.  G.  49;  Hicks  v.  Kenan.  139  N.  C. 
337,  51  S.  E.  941. 

There  are  decisions  of  this  and  other  courts 
to  the  effect  that  it  may  be  shown  by  parol 
evidence  that  an  obligation  was  not  to  be  as- 
sumed except  upon  a  certain  contingency,  or 
that  the  liability  should  be  discharged  in  a 
certain  way ;  these  being  stipulations  intend- 
ed to  be  a  part  of  the  contract  but  not  re- 
duced to  writing  by  the  parties.  Braswell 
V.  Pope,  82  N.  C.  57 ;  Pennlman  v.  Alexander, 
111  N.  C.  427,  la  S.  E.  408  (affirmed  In  115 
N.  C.  555,  20  S.  E.  210) ;  Kerchner  v.  McRae, 
80  N.  C.  219;  Evans  v.  Freeman,  142  N.  C. 
61,  54  S.  E.  847 ;  Typewriter  Co.  v.  Hardware 
Co.,  143  N.  C.  97,  55  S.  B.  417.  Other  cases 
are  cited  in  Braswell  t.  Pope,  supra,  and 
Evans  v.  Freeman,  supra.  If  the  stock  only 
was  to  be  "liable"  for  the  debt  we  do  not  see 
why  the  defendants  affixed  their  official  titles 
TO  the  signatures.  This  does  not  indicate,  in 
the  least  that  they  were  limiting  their  liabil- 
ity to  the  stock  held  by  them.  If  It  was  in- 
tended that  the  stock  should  be  applied  to 
the  payment  of  the  debt  and  tliat  there 
should  be  no  personal  liability,  the, company 
would  be  its  own  surety,  and,  besides,  the 
plaintiff  would  have  no  security  at  all  for  his 
debt  against  the  company,  as  the  debt  would, 
in  law,  have  to  be  paid  before  any  of  the  as- 
sets of  the  corporation  could  be  used  to  redeem 


Its  stock.  If  the  stock  was  a  security  In  name, 
it  would  be  valueless  as  a  security  In  fact. 
If  the  parties  signed,  as  they  did,  for  the  pur- 
pose of  representing  the  corporation,  the  same 
result  would  follow ;  but  they  do  not  profess 
to  have  executed  the  contract  for  the  com- 
pany. 

We  find  no  error  in  the  ruling  of  the  court. 

No  error. 


BRIDGERS  V.  ORMOND  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  30. 
1908.) 

1.  Rkflevir— Pboyisiokai.   Bxukdt— Neces- 
smr  FOB  Invoking. 

It  is  not  essential  to  an  action  to  recover 
personalty  that  plaintiff  resort  to  the  provisioa- 
ai  remedy  of  claim  and  delivery. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Replevin,  }  197.] 

2.  Ve^tui;  —  Pi£«.DiNO  —  Dekiai,  or  Alixqa.- 

TIONS    BT    MOTIOH    TO    GhAKOK    VBNUK. 

For  the  purpose  of  defendant's  motion  t» 
remove  a  caose  to  another  county,  the  allega- 
tions of  the  complaint  mast  be  deemed  denied. 

3.  RsFi.EVii(— Rkcovebt   of  Deeds— Pbopbi- 
ETT  OF  Remedy. 

The  old  action  of  replevin,  or  the  modern- 
provisional  remedy  of  claim  and  delivery,  which. 
Is  a  8ul>8titate  for  replevin  and  detinue.  Is  ap- 
propriate for  the  recovery  of  deeds  or  certifi- 
cates of  stock,  etc.,  when  the  object  is  to  regain 
possession  of  the  specific  paper,  and  not  to  test 
the  right  or  title  to  the  property  they  represent ; 
but  when  there  is  a  dispute  about  the  delivery 
of  a  deed  conveying  land,  or  when  the  right  to 
demand  its  delivery  is  the  issue,  such  proceed- 
ing will  not  lie. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  t  5.] 

4.  Ventje- Actions  Belatino  to  Land. 

Under  the  statnte  requiring  an  action  to 
recover  land  or  to  determine  an  interest  tben- 
in,  etc.,  to  be  tried  in  the  county  where  tlie 
property  is  situated,  an  action  to  gain  posses- 
sion of  a  deed  deposited  in  escrow  for  delivery 
to  plaintiff  upon  a  performance  of  certain  acts 
should  be  brought  in  the  county  where  the  land 
lies,  since  a  judgment  for  plaintiff  will  have 
the  effect  of  transferring  to  him  the  actual  tille 
of  the  land. 

Appeal  from  Superior  Court,  Edgecombe 
County;   Cooke,  Judge. 

Action  by  H.  C.  Bridgers  against  W.  W. 
Ormond  and  others.  From  an  order  remov- 
ing the  cause  to  another  county,  plaintiff  ap- 
peals.    Affirmed. 

John  L.  Bridgers,  for  appellant  Jarvis 
&  Blow,  for  appellees. 

BROWN,  J.  It  does  not  appear  that  the 
ancillary  or  provisional  remedy  of  claim  and 
delivery  has  been  resorted  to  In  this  action, 
and  In  order  to  maintain  an  acti(Mi  for  the 
recovery  of  personal  property  It  is  not  essen- 
tial that  it  should  be.  The  action  may  pro- 
ceed to  trial,  and  the  title  to  personal  prop- 
erty determined,  witliout  resorting  to  the 
provisional  remedy. 

The  complaint  discloses  that  the  purpose  of 
the  action  is  to  recover  possession  of  a  deed 
that  has  never  been  in  possession  of  the 
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plaioUff.  The  deed  was  deposited  in  escrow, 
to  be  delivered  uptm  tbe  performance  of  a 
contract  entered  Into  by  plaintiff  with  de- 
fendant Beaman  In  respect  to  the  building 
of  a  railroad  to  Hookerton  and  the  con- 
stmctlon  of  a  depot  The  land  described  In 
the  deed  Is  situated  In  the  county  of  Greene. 
Tbe  plaintiff's  right  to  call  for  the  delivery 
of  the  deed  depends  npon  tbe  determination 
of  tbe  fact  In  bis  favor  that  he  has  com- 
plied with  certain  conditions  which  entitle 
bbn  to  demand  and  receive  the  deed.  If  tbe 
allegations  of  the  complaint  are  denied 
(which  they  must  be  taken  to  be  for  the  pur- 
poses of  this  motion),  then  the  right  of  tbe 
plaintiff  to  recover  tbe  land,  not  the  deed 
solely,  depends  upon  bis  ability  to  establish 
tbe  facts  he  has  alleged.  Thus  it  is  plain  to 
08  that  the  actual  title  to  the  land  will  de- 
pend upon  tbe  findings  of  the  Jury,  under  the 
instructions  of  tbe  court,  to  the  issues  sub- 
mitted upon  the  pleadings.  The  effect  of  a 
verdict  and  Judgment  for  the  plaintiff  will 
be  to  transfer,  not  simply  the  deed,  but  the 
actual  title  of  the  land  to  him.  If  the  deed 
should  be  destroyed  In  the  meantime,  the 
Judgment  of  the  court  could  be  made  to  op- 
erate as  a  deed,  or  the  court  could  decree  the 
execution  of  another. 

Onr  statute  Is  plabi,  and  provides  that  ac- 
tions for  the  recovery  of  real  property,  or 
for  the  determination  of  any  Interest  there- 
in, or  for  Injuries  thereto,  must  be  tried  In 
the  county  where  the  property  is  situated. 
While  tbe  plaintiff  baa  now  no  such  seisin  as 
would  enable  him  to  maintain  an  action 
against  a  stranger  for  trespass  upon  land,  he 
alleges  an  equitable  title  thereto,  and  when 
he  establishes  the  allegations  of  his  com- 
plaint, and  a  final  decree  Is  entered  upon  the 
findings,  he  will  become  seised,  in  fact  and 
law,  of  the  property. 

There  is  no  doubt  that  the  old  action  of 
replevin,  or  our  modem  provisional  remedy 
of  claim  and  delivery,  which  is  a  substitute 
for  replevtai  and  detinue,  is  appropriate  for 
tbe  recovery  of  deeds,  or  certificates  of  stock, 
and  the  like,  when  the  object  of  the  action 
Is  to  regain  i)ossession  of  tbe  specific  paper, 
and  not  to  test  tbe  right  or  title  to  tbe  prop- 
erty which  they  represent.  When  there  Is  a 
dispute  abont  the  delivery  of  a  deed  convey- 
ing land,  or  when  the  right  to  demand  Its 
delivery  is  tbe  question  to  be  determined, 
snch  proceeding  will  not  lie.  Cobbey  on  Rep. 
i  2;  7  Lawson,  Rights  ft  Rem.  S  3643 ;  Flannl- 
gan  V.  Gogglns,  71  Wis.  28,  36  N.  W.  846; 
Hooker  v.  Latham,  118  N.  C.  186,  23  S.  E. 
lOW;  Pasterfield  v.  Sawyer,  132  N.  C.  258,  43 
8.  B.  799;  B.  C,  133  N.  0.  44,  4S  S.  E.  524. 
The  decision  in  tbe  last  case  is  put  upon  tbe 
express  ground  that  there  is  no  evidence 
tending  to  prove  an  escrow.  That  the  deed 
which  plaintiff  claims  is  In  escrow  appears 
from  his  complaint 

The  facts  set  out  in  the  complaint  are  suf- 
ficient to  maintain  tbe  action  to  compel  the 
delivery  of  the  deed;  but  the  issues,  when 


raised,  must  be  tried  in  the  county  of  Greene, 
unless  a  removal  for  cause  Is  ordered  here- 
after from  that  county  to  some  adjoining 
county. 
The  order  of  removal  is  affirmed. 


J.  W.  PERRY  CO.  V.  TAYLOR  BROS,  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  30, 
1908.) 

Bnxs  AND  Notes— "INDOBSEBS" — Notice  of 

NONPATUBNT  AND  DiSHONOB. 

By  the  express  provisions  of  Revisal  1905, 
S{  2212,  2213,  2219,  2239,  one  indorsing  a  note 
in  blank  before  delivery,  without  indicating  hia 
intention  to  be  bound  otherwise,  is  an  "in- 
dorser,"  who,  not  being  given  notice  of  nonpay- 
ment and  dishonor,  is  discharged. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,   vol.  4,  pp.  3567-3568.] 

Appeal  from  Superior  Court  Greene  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  the  J.  W.  Perry  Company  against 
Taylor  Bros,  and  others.  From  an  adverse 
Judgment  plaintiff  appeals.    Affirmed. 

L.  v.  Morrill  and  C.  B.  Aycock,  for  appel- 
lant   Jarvis  &  Blow,  for  appellees. 

WALKER,  3.  This  action  was  brought  to 
recover  the  amount  of  a  promissory  note 
made  on  May  23,  1906,  by  B.  D.  Taylor  and 
others  to  the  plaintiff,  for  the  sum  of  |2,500, 
with  interest  from  its  date.  The  defendants 
J.  T.  Bowles  and  A.  F.  Moye  (appellees)  in- 
dorsed the  note  in  blank  before  it  was  de- 
livered to  the  plaintiff.  The  note  was  not 
paid  at  maturity,  but  was  dishonored.  The 
plaintiff  failed  to  give  notice  to  tbe  Indorsers 
of  nonpayment  and  dishonor,  and  they  were 
not  notified  of  the  same  until  this  action  was 
commenced.  The  court  intimated  upon  the 
evidence  that  as  plaintiff  had  failed  to  give 
notice  of  nonpayment  and  dishonor,  the  Jury 
would  be  instructed  to  answer  the  issues  in 
favor  of  the  defendants,  who  were  the  in- 
dorsers. The  plaintiff  excepted,  submitted 
to  a  nonsuit  In  deference  to  the  intimation 
of  the  court  and  appealed. 

Whatever  may  have  been  the  law  hereto- 
fore, it  is  now  provided,  and  was  so  provided 
at  the  time  the  note  upon  which  this  suit 
was  brought  was  given,  as  follows:  "A  ne- 
gotiable promissory  note,  within  the  mean- 
ing of  this  chapter.  Is  an  unconditional  prom- 
ise in  writing  made  by  one  person  to  another, 
signed  by  the  maker,  engaging  to  pay  on  de- 
mand or  at  a  fixed  or  determinable  time,  a 
sum  certain  in  money  to  order  or  to  bearer." 
Revisal  1905,  i  2334.  "A  person  placing  his 
signature  upon  an  instrument  otherwise  than 
as  maker,  drawer  or  acceptor  is  deemed  to 
be  an  indorser,  unless  he  clearly  indicates 
by  appropriate  words  bis  Intention  to  be 
bound  In  some  other  capacity."  Revisal  1905, 
i  2212.  "Where  a  person,  not  otherwise  a 
party  to  the  instrument,  places  thereon  bis 
signature,  in  blank,  before  delivery,  he  is  li- 
able as  Indorser  [under  rules  specified  in  the 


Digitized  by 


Google 


424 


62  SOUTHEASTERN  BEPORTEB. 


(N.a 


section]."  Revlsal  1905,  I  2213.  "Present- 
ment for  payment  Is  not  necessary  In  order 
to  charge  the  person  primarily  on  the  In- 
strument; bat  If  the  Instrument  Is,  by  Its 
terms,  payable  at  a  special  place,  and  be  Is 
able  and  willing  to  pay  It  there  at  maturity, 
such  ability  and  willingness  are  equWalent 
to  a  tender  of  payment  upon  his  part  But, 
except  as  herein  otherwise  proTided,  present- 
ment for  payment  is  necessary  In  order  to 
charge  the  drawer  and  Indorsers."  Revlsal 
1905,  {  2219.  "Except  as  herein  otherwise 
provided,  when  a  negotiable  Instrument  has 
been  dishonored  by  nonacceptance  or  nonpay- 
ment, notice  of  dishonor  must  be  given  to 
the  drawer  and  to  each  Indorser,  and  any 
drawer  or  indorser  to  whom  such  notice  is 
not  given  is  discharged."  Revisal  1905,  | 
2239. 

It  appears,  therefore,  that  as  the  defend- 
ants placed  their  signatures  on  the  back  of 
the  note,  and  they  were  not  otherwise  par- 
ties to  the  instrument,  they  became  liable 
as  Indorsers,  and  were  entlUed  to  notice  of 
dishonor  after  its  maturity.  Eaton '&  Gilbert 
m  Commercial  Paper,  f  106.  The  case  of 
Ronse  t.  Wooten,  140  N.  G.  658,  68  S.  E.  430, 
111  Am.  St.  Rep.  875,  which  was  cited  by  the 
plalntUf's  counsel,  does  not  bear  on  this  case, 
as  there  the  defendant  was  a  surety,  and  so 
fotmd  to  be  by  the  Jury.  The  only  question 
raised  In  that  case  was  whether  a  surety  Is 
entitled  to  notice  of  nonpayment  and  dis- 
honor. We  held  that  be  Is  not  The  ruling 
of  the  judge  was  correct 

No  error. 


SESSOMS  T.  TAXLOE  et  al. 

(Supreme  Ck>urt  of  North  Carolina.     Sept  SO, 

1908.) 

1.  Detikub— Reliei^Scopk  or  Relief. 

In  an  action  for  the  possession  of  person- 
alty or  the  value  thereof,  in  the  nature  of  the 
old  action  of  detinue,  the  court  will,  in  proper 
cases,  treat  the  action  as  for  foreclosure  of  a 
lien,  and  adjust  the  rights  of  the  parties,  either 
upon  the  evidence,  or,  if  necessary,  by  reference 
to  state  an  account. 

2.  Remaindebs— RioHTS  or  Remain debm ait. 

A  deed  reserving  a  life  estate  gives  the 
grantee  no  right  to  enter  or  cultivate  the  land 
during  the  life  tenancy. 

3.  Use  and   OocnPATiON— Occtdfant's  Lia- 

BHITT. 

Under  the  express  terms  of  Revisal  1905, 
(  1086,  decedent,  having  occupied  defendants 
lands  by  their  consent,  but  without  reserved 
rent,  was  liable  for  a  reasonable  amount  for  the 
use  and  occupation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Use  and  Occupation,  {  8.] 

4.  Samb— Rekedy. 

If  defendants'  right  to  sue  for  reasonable 
compensation  for  decedent's  use  of  their  land 
with  their  consent,  but  without  reserved  rent, 
does  not  give  a  lien  under  Revisal  1905,  t  1993, 
giving  farm  lessors  crop  liens,  defendants  are 
confined  to  an  action  against  the  administrator. 

5.  EXEOUTOBS     AND     ADHINISTBATOBS— INTEB- 

EST  IN  Cbop— Widow's  Rights. 

As  between  the  administrator  of  a  tenant 
and  the  landlord,  who  claims  a  crop  made  by 


decedent,  the  widow  is  not  interested  in  the  crop 
further  than  the  recovery  of  so  much  as  will 
give  her  her  year's  support 

6.  Landlobd  and  Tenant— Lien  of  Land- 
lobd  fob  Rent — Riohts  in  Subplus. 

If,  under  Revisal  1905.  {  1993,  giving  farm 
lessors  crop  liens,  a  landlord  may  retain  so 
mnch  of  the  crop  made  on  his  land  by  decedent 
while  occupying  it  with  his  consent,  but  without 
reserved  rent,  as  will  compensate  him  for  the 
use  and  occupation,  the  remainder  belongs  to 
decedent's  personal  representative,  subject  to 
the  landlord's  claim  under  the  lien  for  advances 
to  decedent  and  the  widow's  year's  support 

7.  Saue— Lien    fob    Adtances— Right    to 
Cbop. 

Defendants,  in  an  action  to  recover  a  crop 
made  by  decedent  on  their  land  with  their  con- 
sent, but  without  reserved  rent,  having  offered 
no  evidence  of  advances,  were  not  entitled  to 
hold  any  part  of  the  crop  therefor. 

8.  Same. 

Though  the  relation  of  landlord  and  tenant 
existed  between  defendants  and  decedent  they 
could  not  claim  any  part  of  a  crop  made  by  him 
for  rent,  in  the  absence  of  proof  of  the  value  or 
amount  of  the  rent 

9.  Apfbai,     and     Ebbob— Disposition      of 
Oaube. 

In  an  action  by  a  widow  to  recover  a  crop 
made  by  her  husband  on  defendants'  land  with 
their  consent,  but  without  reserved  rent  the 
court  erred  in  refusing  Instmctions,  and  defend- 
ants prevailed.  Held  that  since  plaintiff  was 
entitled  to  sue  to  recover  enough  of  the  crop 
to  pay  her  $50  as  her  year's  support  and  to 
avoid  the  expense  and  delay  of  a  new  trial  and 
a  withholding  of  her  allowance,  the  Supreme 
Court  will  modify  the  judgment  by  allowing 
plaintiff  to  obtain  from  the  proceeds  of  the 
crop  S50,  and  by  directing  payment  of  costs 
out  of  the  remainder  and  payment  of  the  bal- 
ance to  defendants. 

Appeal  from  Superior  Oonrt,  Bertie  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  Carrie  Sessoms  against  Anne  E. 
Tayloe  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Modified  and 
affirmed. 

Eliminating  all  immaterial  matter,  the 
record  discloses  the  following  facts:  Defend- 
ants, on  February  21,  1906,  were  the  owners 
of  a  small  tracf  of  land;  which  they  conveyed 
to  J.  P.  Sessoms,  the  husband  of  plaintiff, 
reserving  a  life  estate.  They  permitted  said 
Sessoms  to  move  upon  the  land  In  January, 
1907,  for  the  purpose  of  cultivating  and 
making  a  crop  thereon.  The  defendants  were 
elderly  maiden  ladles,  living  on  the  land. 
Sess(Nns  was  their  nephew.  It  seems  that  he, 
with  his  wife  and  child,  lived  In  the  house 
with  defendants.  There  was  no  contract  be- 
tween the  parties  in  regard  to  rent  On  Jan- 
uary 12,  1907,  Sessoms  executed  a  crop  lien, 
or  chattel  mortgage,  to  defendants  upon  all 
of  the  crops  to  be  raised  by  him  on  the  land 
during  the  year  1907,  for  the  purpose  of  se- 
curing money  and  supplies  to  be  advanced  to 
him  by  them,  to  be  expended  in  the  cultiva- 
tion of  the  crop,  to  the  extent  of  $121.  At 
some  time  during  the  year,  about  July,  Ses- 
soms was  taken  sick,  and  died  In  September, 
leaving  the  plaintiff,  his  widow,  and  one 
child.  Plaintiff  at  times  worked  in  the  crop 
and  hired  bands  to  do  so,  paying  them.    The 
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testimony  in  regard  to  time  and  amount 
paid  Is  Indefinite.  Soon  after  the  death  of 
her  husband,  plaintiff  applied  for  her  year's 
rapport,  and  It  was  duly  allotted  to  her,  con- 
sisting of  household  and  kitchen  furniture, 
etc.,  and  "the  crop  on  the  land  of  J.  W. 
Sessoma  and  Anne  &  and  Melissa  Tayloe,  sub- 
ject to  the  expense  of  housing  and  indebted- 
ness, $50."  The  entire  property  allotted  was 
of  less  value  than  the  amount  to  which  she 
was  entitled  as  her  year's  support  It  seems, 
from  the  record,  that  a  portion  of  the  per- 
sonal property,  together  with  the  entire  crop 
made  on  the  land,  was  in  the  possession  ot 
defendants.  After  the  allotment,  W.  L. 
Vaughn,  as  agent  of  the  plaintiff,  tendered  to 
defendants  the  amount  of  the  indebtedness 
due  tbem  and  demanded  possession,  which 
was  refused.  Defendants  claimed  that  all  of 
the  crop  belonged  to  them.  On  October  7, 
lSi07,  plaintiff  brought  suit  to  recover  the  per- 
sonal property  and  crop,  and  at  the  same  time 
obtained  possession  by  virtue  of  the  order 
of  the  clerk.  Her  agent  housed  the  crop. 
There  is  no  evidence  of  the  amount  advanced 
to  Sessoms  pursuant  to  the  Hen,  nor  of  the 
time  during  which  defendants  worked  in  the 
crop,  or  the  amount  paid  out  by  them  for 
labor.  One  witness  says  that  he  stripped 
fodder  one  day.  In  the  complaint,  plaintiff 
alleges  that  she  is  the  owner  and  entitled  to 
the  possession  of  the  crops,  and  that  defend- 
ants wrongfully  detain  tbem.  The  answer 
denies  these  allegations.  The  other  property 
was  eliminated  from  the  action  by  an  offer, 
on  the  part  of  defendants,  to  submit  to  Judg- 
ment for  the  recovery  thereof  and  "to  Judg- 
ment for  the  cost"  The  general  issues  were 
submitted.  His  honor  charged  the  Jury  that 
tlie  law  presumed  that  the  defendants  In  pos- 
session of  the  land  are  the  owners  of  the 
crop;  they  not  having  parted  with  the  life 
estate.  Plaintiff  excepted.  Several  requests 
for  instructions  were  made  by  plaintiff,  which 
will  be  noted  in  the  opinion,  all  of  which 
were  refused,  and  exceptions  duly  'taken. 
The  Jury  answered  the  issues  against  plain- 
tiff and  assessed  the  value  of  the  crop,  "af- 
ter expense  of  housing,"  at  $300.  There  was 
Judgment  against  plaintiff  and  her  security 
for  the  value  of  the  crop  and  costs.  Plain- 
tiff excepted  and  appealed. 

Winston  &  Matthews,  for  appellant.  W.  E. 
Johnson,  for  appellees. 

CONNOR,  J.  It  is  settled  by  numerous  de- 
dslons  of  this  court  that  under  our  system 
of  procedure,  when  the  action  is  for  the  pos- 
BMsion  of  personal  property,  or  the  value 
tbereof,  in  the  nature  of  the  old  action  of 
detinue,  the  court  will,  in  proper  cases,  treat 
tlie  action  as  for  foreclosure  of  liens,  and 
adjust  the  rights  of  the  parties,  either  upon 
the  evidence,  or,  if  necessary,  by  a  reference 
to  state  an  account.  In  Gotten  v.  Wlllough- 
by,  83  N.  C.  75,  35  Am.  Rep.  664,  Smith,  0. 
J.,  said:  "If  the  plaintiffs  recover,  they  will 


hold  as  trustees,  and,  aa  an  interested  in  the 
fund  are  before  the  court,  we  see  no  reason 
why.  In  the  present  proceeding,  the  mortgage 
may  not  be  foreclosed,  the  equities  involved 
adjusted,  and  the  whole  matter  finally  ad- 
judicated In  the  action."  In  Parker  v.  Brown, 
136  N.  C.  280,  48  S.  E.  667,  an  action  In  sev- 
eral respects  like  this,  we  said:  "If  she  had 
a  legal  right  to  what  defendant  has  deprived 
her  of,  the  court  will  find  and  administer  a 
remedy  corresponding  to  her  right" 

What  therefore,  was  the  plaintifTs  right 
in  respect  to  the  crop?  To  answer  this  ques- 
tion, It  is  necessary  to  ascertain  what  right 
her  husband,  or  his  personal  representative, 
had,  and  this  involves  the  inquiry,  what  rela- 
tion existed  between  the  defendants  and  Ses- 
soms in  regard  to  his  occupation  of  the  land 
during  the  year  1907?  The  defendants  hav- 
ing reserved  a  life  estate  In  the  land,  we  do 
not  perceive  how  the  deed  of  February  21, 
1906,  affects  the  legal  status  of  the  parties. 
The  defendants  were  unquestionably  the  own- 
ers and  in  possession  of  the  land.  Sessoms 
entered  and  occupied  it  by  their  permission. 
He  bad  no  right,  under  the  deed,  to  enter  or 
cultivate  the  land.  The  testimony  shows  him 
to  be  an  occupant,  rather  than  a  tenant  No 
rent  was  reserved.  The  crop,  when  made, 
was  his  property.  Defendant's  witness,  Jos. 
Sessoma,  the  father  of  J.  P.  Sessoms,  says: 
"I  saw  J.  P.  Sessoms  work  the  crop.  He  was 
In  charge  of  the  place.  •  •  •  He  was  in 
charge  of  the  land,  and  they  all  lived  there. 

1  went  there  (to  help  work)  on  his  account 
partly,  and  partly  on  account  of  all  of  them. 
He  was  my  son,  and  I  did  not  want  to  see 
the  crop  ruin."  The  defendants  took  from 
Sessoms  a  lien  "on  all  the  crops  which  may 
be  made  by  me,  upon  said  land,  during  said 
year,"  describing  it  as  the  lands  of  the  de- 
fendants. The  lien  contains  the  provision: 
"And  If  I  fall  to  pay  the  amount  so  advanc- 
ed by  the  time  specified,  the  said  Anne  Eliza 
and  Melissa  Tayloe  shall  have  power  to  take 
possession  of  said  crops  and  sell  the  same, 
the  proceeds  to  be  applied  to  the  payment  of 
said  advances,  and  the  surplus,  if  any,  to  J. 
P.  Sessoms."  This  lien  was  introduced  by 
defendants,  but  no  evidence  was  offered  show- 
ing that  any  amount  was  advanced  by  tbem. 
We  do  not  find  any  evidence  of  a  rent  re- 

•  served  by  defendants,  or  Indications  of  a 
lease  of  the  land.  It  would  seem  that  Ses- 
soms was  an  occupant  of  the  land  for  the 
purpose  of  cultivating  It  He  was  liable  to 
an  action  of  assumpsit,  for  a  reasonable 
amount,  for  use  and  occupation.  "In  such 
cases  the  law  will  imply  a  promise  to  pay 
compensaticxi  for  the  use  and  occupation." 

2  Taylor,  Landlord  and  Tenant  i  636.  By 
section  1986,  Revisal  1905,  it  Is  provided  that 
"when  any  person  shall  occupy  land  of 
another,  by  the  i)erml88ion  of  such  otber, 
without  any  express  agreement  for  rent, 
*  •  •  the  landlord  may  recover  a  reason- 
able   compensation    for    such    occupation." 
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Whether  the  amount  to  be  recovered  "for 
use  and  occupation"  is  subject  to  the  provi- 
sions of  section  1993,  Bevlsal  1905,  that 
"when  lands  shall  be  rented  or  leased  by 
agreement,  written  or  parol,  for  agricultural 
purposes,"  etc.,  the  crc^  shall  be  deemed  to 
be  Tested  in  the  lessor,  etc.,  is  not  dear.  The 
statute  (Revisal  190S,  {  1980)  was  enacted  in 
1850,  because  the  court,  following  the  English 
decisions,  had  held  that  assumpsit  for  use 
and  occupation  would  not  lie  unless  there 
was  an  express  promise  to  pay  therefor. 
Anonymous,  2  N.  C.  485  (559) ;  Long  t.  Bon- 
ner, 33  N.  C.  27. 

There  is  much  evidence  in  this  record  in- 
dicating that  defendants  did  not  intend  to 
charge  Sessoms  for  "use  and  occupatfon," 
but  that  for  falling  to  support  and  take  care 
of  them  the  deed  should  be  "null  and  void." 
If  the  right  to  sue  for  "reasonable  compensa- 
tion" does  not  give  any  lien  under  section 
1993,  the  right  of  the  defendants  la  confined 
to  an  action  against  the  administrator  of 
Sessoms.  As  the  interest  of  the  plaintlfC, 
under  the  allotment  of  her  year's  support,  is 
confined  to  $50,  she  Is  not  further  interested 
in  the  right  to  the  crop,  as  between  the  per- 
sonal representative  and  the  defendants,  than 
the  recovery  of  so  much  as  wUl  pay  her  the 
sum  of  |50.  Assuming  that,  as  between  the 
parties  to  this  action,  the  defendants  are  en- 
titled to  retain  so  much  of  the  crop,  under 
section  1993,  as  will  pay  the  amount  found 
to  be  due  for  use  and  occupation,  it  is  man- 
ifest that  the  remainder  belonged  to  the  per- 
sonal representative  of  Sessoms,  subject  to 
defendant's  claim,  under  the  lien,  for  amount 
advanced  to  him,  and  the  widow's  year's 
support.  There  was  no  evidence  that  any 
sum  had  been  advanced.  The  plaintiff  asked 
his  honor  to  instruct  the  jury  that,  as  the 
defendants  had  offered  no  evidence  of  any 
such  advances,  they  could  not  hold  any  part 
of  the  crop  under  the  lien.  We  think  that 
this  instruction  should  have  been  given.  The 
plaintiff  further  requested  his  honor  to  in- 
struct the  jury  that,  even  if  the  relation  of 
landlord  and  tenant  existed,  in  the  absence 
of  any  evidence  of  the  value  or  amount  of  the 
rent,  the  defendants  cannot  hold  any  part  of 
the  crop  for  rent  Taking  the  view  most 
favorable  for  the  defendants,  the  plaintiff 
was  entitled  to  this  Instruction.  Other  in- 
structions were  asked  and  refused,  which  are 
not  necessary  to  be  considered.  Upon  the 
whole  evidence,  the  plaintiff  was  entitled  to 
maintain  her  action,  certainly  to  the  extent 
of  recovering  so  much  of  the  crop  as  was 
necessary  to  pay  her  $50  included  in  the  al- 
lotment. 

We  can  see  no  good  reason  for  ordering  a 
new  trial,  with  the  delay  and  expense  inci- 
dent thereto.  The  small  amount  allowed  by 
the  law  to  the  widow  and  her  young  children 
to  provide  for  their  support  during  the  first 
year  following  the  loss  of  the  "bread  winner" 
should  not  be  withheld  from  them  by  vexa- 


tious and  expensive  litigation.  It  is  appar- 
ent, from  the  entire  evidence,  that  the  value- 
of  the  crop  made,  largely  by  the  labor  of  the 
sick  husband,  is  sufficient  to  pay  the  widow 
her  $50  and  discharge  the  lien,  which  cannot 
exceed  $121  and  reasonable  compensation  for 
use  and  occupation.  The  defendants  have 
wrongfully  withheld  It  from  her.  Let  the 
judgment  be  so  modified  tliat  the  plaintiff  will 
retain,  from  the  proceeds  of  the  crop  seized 
in  this  action,  $50.  She  will,  out  of  the- 
amount  remaining,  pay  the  costs  incurred  in 
the  superior  court  and  the  costs  of  this  court. 
The  defendants  will  have  judgment  for  the 
balance. 
Modified  and  affirmed. 


HADDOCK  V.  LEARY  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  30, 
1908.) 

1.  Advkbsx   Possession— Oolob   or   Title— 
CoNsiBucmTi:  Fobsessioii- Exrun;. 

Generally,  where  a  person  enters  land  un- 
der a  claim  of  title  thereto  by  deed,  liiB  entry 
and  poasewion  are  referred  to  such  title,  and 
he  is  deemed  to  have  a  seiBln  of  the  land  co- 
extensive with  the  boundaries  stated  in  his  deed, 
where  there  is  no  open,  adverse  possession  of 
any  part  of  the  land  in  any  other  person. 

fBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §  547.] 

2.  Frauds,    Statute   oi'— Pabol   Aobbeuknt 
Rbspectino  Boundabt— Valimtt. 

If  the  calls  of  a  deed  are  sufficiently  def- 
inite to  be  located  by  eztrineie  evidence,  that 
location  cannot  be  changed  by  parol  agreement 
unless  the  agreement  was  contemporaneous  with 
the  making  of  the  deed. 
8.  Advebsx  Possession— Hostile  Chabacter 
— Evidence— Aobeement  as  to  Boundaby. 

Where  plaintiff  claimed  title  to  land  by 
color  of  title  and  possession,  defendants  could 
show  that  before  limitations  ran  he  agreed  with 
their  predecessor  that  a  particular  line  should 
be  the  boundary,  for  the  purpose  of  showing 
that  after  that  agreement  plaintiff  did  not  claim 
any  right  or  have  any  possession  beyond  the 
line. 

[EM.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  i  112.] 

4.  Saue. 

A  grantee,  who  actually  occupies  part  only 
of  the  land  described  in  his  deed,  must  claim  to 
the  boundaries  In  order  to  acquire  prescriptive 
title  to  the  whole  tract 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  g  551.] 

5.  Same— Essentials  to  Aoquibe  Title. 

Possession  necessary  to  give  title  to  land 
by  limitations  is  a  possession  under  color,  taken 
by  a  grantee  in  person  or  by  his  agents,  and 
held  and  claimed  continuously  to  the  boundaries 
of  the  deed,  without  interruption  or  relinquish- 
ment for  seven  years. 

[Ed.  Note.— For  cases  In  noint  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  {{  65-76.] 

6.  Same— Pbesumptions. 

The  presumption  that  one  entering  land  un- 
der a  deed  constituting  color  of  title,  and  def- 
initely describing  the  metes  and  bounds  of  the 
land,  claims  all  the  land  covered  by  his  paper 
title,  is  not  a  conclusive  presumption,  and  may 
be  rebutted  by  proof  that,  though  in  actual  pos- 
session of  part  of  the  land,  he  does  not  claim 
possession  or  ownership  beyond  a  certain  line. 
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Appeal  from  Superior  Court,  Jones  County; 
W.  B.  Allen,  Judge. 

Action  by  W.  H.  Haddock  against  N.  J. 
Leary  and  others.  From  a  Judgment  for  de> 
fendants,  plaintiff  appeals.    Affirmed. 

D.  li.  Ward  and  P.  M.  Fearsall,  for  appel- 
lant Simmons,  Ward  &  Allen  and  Warren 
&  Warren,  for  appellees. 

BROWN,  J.  The  plaintiff  Introduced  a 
grant  to  Thomas  Pollock  and  subsequent 
mesne  conveyances,  hut  was  unable  to  connect 
the  Dnncan  Cameron  deed,  made  In  1848, 
witb  the  grant  The  Pollock  grant  and  such 
deeds  as  plaintiff  offered  cover  the  locus  In 
quo.  The  plaintiff,  not  having  a  connected 
chain  of  title  from  the  state,  undertook  to 
make  out  his  title  by  adverse  possession. 
The  deed  from  W.  O.  Brlnson,  administrator 
of  Hiram  Brlnson,  to  plaintiff,  dated  June  4, 
1891,  constitutes  the  color  of  title  under 
which  plaintiff  entered,  and  contains  the  same 
description,  without  courses  and  distances,  as 
is  found  in  the  complaint 

The  plaintiff  testified  that  he  was  In  pos- 
session of  the  land  in  dispute,  and  had  been 
for  20  years,  and  that  bis  deed  covers  It ;  but 
It  is  admitted  that  the  plaintiff  does  not  live 
on  the  locos  in  quo,  and  that  there  is  no 
clearing  on  it  The  cutting  of  the  timber  by 
the  defendants  was  done  on  their  side  of  a 
line  alleged  by  defendants  to  have  been  estab- 
lished by  mutual  consent  between  plaintiff 
and  their  immediate  ancestor.  The  plaintiff 
denied  that  there  was  any  such  agreed  line, 
or  that  he  bad  ever  consented  to  It  and  testi- 
fied that  he  always  claimed  up  to  boundaries 
of  his  deed.  The  defendants  were  permitted 
to  prove,  over  the  objection  of  the  plaintiff, 
that  the  agreed  line  was  surveyed  by  one 
Brown,  and  that  the  plaintiff  and  Kit  Bryan, 
defendants'  ancestor,  were  present  and  agreed 
upon  said  line  as  the  boundary  of  their  re- 
spective lands  and  possessions.  The  plaintiff 
objected  to  this  evidence  "as  Incompetent  and 
irrelevant  and  for  the  further  reason  that 
the  line  alleged  to  have  been  agreed  upon 
was  not  run  contemporaneously  with  the  mak- 
ing of  the  deed." 

The  court  among  other  things,  charged  the 
Jury  as  follows :  "If  the  deed  of  the  plaintiff 
covers  the  land  in  dispute,  and  he  was  in 
possession  of  the  part  of  the  land  outside  of 
the  dispute,  claiming  to  the  boundaries  of  his 
deeds,  his  possession  would  extend  to  all  the 
land  in  his  deed  not  actually  occupied  by 
some  one  else.  (His  possession  of  a  part 
would  not  however,  extend  to  any  land  oc- 
cupied by  another.)"  The  plaintiff  excepted 
to  the  part  In  parentheses.  The  court  fur- 
ther charged  the  Jury:  "If  you  find  by  the 
greater  weight  of  the  evidence  that  the  plain- 
tiff and  the  grantor  of  defendants  ran  an 
agreed  line  on  the  map  from  K  to  H  to  G  to 
F  In  1895,  and  the  plaintiff  after  that  time 
did  not  claim  beyond  this  line,  you  should 
answer  the   flrst  issue   'No,'  although   you 


should  further  find  that  the  plaintiff's  deed 
covered  the  land  in  dispute  and  he  was  living 
upon  a  part  of  the  land  embraced  in  his- 
deed."  To  this  part  of  the  charge  plaintiff 
excepted. 

There  is  no  question  that  generally,  where- 
a  person  entered  into  land  under  a  claim  of 
title  thereto  by  deed,  his  entry  and  possessioa 
are  referred  to  such  title,  and  he  is  deemed 
to  have  a  seisin  of  the  land  coextensive  with 
the  boundaries  stated  in  his  deed,  where  there- 
Is  no  open  adverse  possession  of  any  part  of 
the  land  so  described  in  any  other  person. 
If  the  plaintiff  had  shown  a  connected  title 
to  this  land  from  the  grant  down,  or  if  his 
color  of  title  had  ripened  by  possession  Into 
an  Indefeasible  title  prior  to  the  marking  of 
the  agreed  line  In  1885,  the  testimony  would 
have  been  incompetent ;  for,  the  plaintiff  hav- 
ing acquired  the  actual  title  in  a  recognized 
legal  manner  prior  to  the  establishment  of  the- 
'line,  such  title  could  not  be  divested  by  a 
parol  agreement  in  regard  to  the  running  of  a 
division  line  subsequently  entered  into,  for 
nothing  is  better  settled  In  this  state  than 
that  if  the  calls  of  a  deed  are  sufficiently 
definite  to  be  located  by  extrinsic  evidence, 
that  location  cannot  be  changed  by  parol 
agreement  unless  the  agreement  was  contem- 
poraneous with  the  making  of  the  deed,  and 
this  Is  all  that  the  authorities  cited  by  th» 
learned  counsel  for  plaintiff  establishes,  as 
we  read  them.  Caraway  v.  Chancy,  81  N.  O. 
361;  Shaffer  v.  Hahn,  ill  N.  O.  1,  16  8.  B. 
1033;  Buckner  v.  Anderson,  111  N.  C.  677,  IB 
S.  B.  424 ;  Roberts  v.  Preston,  100  N.  C.  243, 
6  S.  E.  674;  Shaffer  v.  Gaynor,  117  N.  C.  23,. 
25,  23  S.  E.  154. 

In  this  case  plaintiff  had  failed  to  show  a 
chain  of  title  by  deed,  and  was  endeavoring  tO' 
make  out  a  prescriptive  title  by  color  and 
possession.  His  deed,  which  was  colorable 
title,  was  dated  June  4,  1891.  The  agreed 
line  alleged  by  defendants  to  have  been  run, 
and  fixing  by  consent  the  limits  of  their 
respective  possessions,  was  made  in  1895. 
Consequently  at  that  time  the  plaintiff  had 
acquired  no  title  to  any  of  the  land,  for  he 
had  not  then  had  seven  years'  possession  of 
any  part  of  it  It  was;  therefore,  competent 
to  Introduce  the  evidence  objected  to  In  order 
to  show  that  after  the  marking  of  that  line  in 
1895  the  plaintiff  did  not  claim  any  right  or 
possession  beyond  it.  The  evidence  was  com- 
petent not  upon  a  question  of  title,  but  upon 
one  of  possession,  for  the  purpose  of  restrict- 
ing plalptlff's  constructive  possession.  It  was 
not  offered  for  the  purpose  of  changing  the 
boundaries  of  a  deed,  but  to  show  that  plain- 
tiff made  no  claim  up  to  the  boundaries  of  his 
deed  after  1895,  but  only  up  to  this  agreed 
line,  and  that  by  his  own  voluntary  act  h» 
had  restricted  his  constructive  possession  to 
the  limits  of  the  agreed  line.  When  the 
grantee  of  a  deed  is  seated  upon  a  part  only 
of  the  land  covered  by  its  boundaries,  he  must 
claim  its  boundaries  in  order  to  ripen  by  pos- 
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session  bis  title  to  the  whole.  He  must  claim 
the  right  and  title  to  the  whole  land.  In  order 
that  his  constnictiTe  possession  may  extend 
to  the  whole.  Chief  Justice  Parsons  baa  well 
expressed  the  general  principle:  "When  a 
man  enters  on  land,  claiming  the  right  and 
tide  to  the  same,  and  acquires  a  seisin  by 
his  entry,  his  seisin  shall  extend  to  the  whole 
parceL"  "When  a  man,  not  claiming  any 
right  or  titie  to  the  land,  shall  enter  on  It,  he 
acquires  no  seisin  but  by  the  ouster  of  him 
who  was  seised;  and  to  constitute  an  ouster 
of  him  who  was  seised  the  disseisor  must 
have  the  actual,  exclusive  occupation  of  the 
land,  claiming  to  hold  it  against  him  who 
was  seised."  Kennebec  v.  Springer,  4  Masa 
416,  8  Am.  Dec.  227.  Mr.  Malone  says  this 
is  the  general  doctrine  in  all  the  states.  In 
support  of  tms  the  author  cites  a  large  num- 
ber of  cases  from  our  courts  of  last  resort 
Seal  Property  Trials,  p.  282,  and  note. 

The  possession  which  is  necessary  to  give 
tide  under  our  statute  of  limitations  Is  a 
possession  under  color  taken  by  the  grantee 
in  person,  or  by  bis  agents,  and  held  and 
claimed  continuously  to  the  boundaries  of  his 
deed,  without  interruption  or  relinquishment, 
for  seven  years  together.  Grant  v.  Winbome, 
8  N.  C.  56,  and  cases  cited  in  note.  This 
possession  or  occupancgr  of  the  land  does  not 
refer  to  the  deed,  but  to  the  fact  Itself,  and 
to  its  hostile  character.  Consequentiy  it  fol- 
lows that  the  occupant  under  color  may  re- 
strict bis  constructive  possession  by  his  acts 
and  declarations  showing  that  he  does  not 
make  bis  claim  of  title  coextensive  equally 
with  his  color  of  title.  In  other  words,  there 
Is  no  rule  of  law  which  will  force  the  occu- 
pant to  claim  possession  and  title  up  to  the 
boundaries  of  his  color.  He  may  restrict  his 
-claim  of  occupancy  to  a  part  of  the  land  em- 
braced in  his  color,  and  the  law  will  not  ex- 
tend his  possession  by  construction  beyond 
bis  claim.  The  law  is  accurately  and  clearly 
stated  in  1  Cyc.  1134:  "Actual  possession  of 
a  part  of  the  land  under  color  of  titie  will 
not  draw  to  it  constructive  possession  of  the 
balance,  unless  such  color  of  title  is  also  ac- 
'companied  by  claim  of  titie  coextensive  with 
the  boundaries  of  the  conveyance."  To  sus- 
tain the  text  the  author  cites  cases  from  10 
states.  "The  fact  that  a  person  enters  under 
color  of  titie  does  not  dispense  with  the  neces- 
«lty  for  a  claim  of  right  Constructive  pos- 
session is  dependent  not  only  on  color  of  titie 
and  actual  possession  of  part  of  the  land,  but 
also  on  a  claim  of  right  to  the  whole."  1  Am. 
■&  Eng.  Enc.  867;  Wade  v.  Johnson,  94  Ga. 
349,  21  S.  E.  669 ;  Parish  v.  Kaspare,  109  Ind. 
586,  10  N.  E.  109;  Bakewell  v.  McKee,  101 
Mo.  837,  14  S.  W.  119;  Creekmnr  v.  Creek- 
mur,  75  Va.  430.  In  the  above  case  the  Su- 
preme Court  of  Georgia  declares  that  "pos- 
session of  land  under  color  of  title,  however 
long  continued,  will  not  ripen  Into  a  prescrip- 
tive Utie^  If,  Instead  of  being  attended  with 


a  claim  of  right  such  right  be  expressly  dis- 
claimed pending  possession." 

We  could  quote  from  a  great  array  of  cases 
which  hold  substantially  that  constructive 
possession  may  be  restricted  by  the  acts  and 
declarations  of  the  occupant  indicating  that 
he  does  not  make  his  claim  of  titie  coexten- 
sive with  the  boundaries  of  his  color;  and 
some  of  them  hold  that  to  constitute  a  dis- 
seisin constructively  by  possession  under 
color,  tbe  occupant  must  not  only  be  in 
actual  possession  of  a  part  of  the  land  cover* 
ed  by  bis  deed,  but  bis  possession  must  be  of 
such  character  as  to  indicate  affirmatively 
that  he  does  claim  adversely  the  residue  of 
the  land  included  in  It  We  think  the  rule  of 
law  is  best  stated  by  the  Supreme  Court  of 
Vermont  In  Brown  r.  Edson,  22  Vt  362, 
viz. :  "But  we  know  of  no  instance  in  which  a 
possession  by  construction  has  been  held  to 
extend  beyond  the  claim  of  titie.  We  readily 
grant  that  an  entry  under  a  survey,  like  the 
one  in  the  present  case,  and  the  occupation 
of  a  part  of  the  land,  if  there  be  no  evidence 
to  limit  and  restrict  the  possession,  will  be 
regarded  as  extending  the  possession  con- 
structively over  the  entire  tract  included  tn 
the  survey.  But  we  think  this  construcUve 
possession  may  be  restricted  by  the  acts  and 
declarations  of  tbe  occupant,  showing  that 
he  does  not  make  his  claim  of  tide  coexten- 
sive with  the  survey."  This  is  clearly  in  line 
with  what  we  conceive  to  be  the  law  of  this' 
state,  although  there  Is  a  dearth  of  authority 
upon  this  exact  question  in  our  own  r^orts. 

We  have  said,  however,  that  one  entering 
upon  a  tract  of  land  under  a  deed  that  in  form 
constitutes  a  color  of  title,  and  that  definitely 
describes  the  metes  and  bounds  of  the  land, 
is  presumed  to  prefer  claim  to  all  of  the  land 
covered  by  tbe  paper  titie  under  which  he 
holds.  Ruffln  V.  Overby,  106  N.  O.  78,  11  8. 
E.  25L  But  this  presumption  In  the  occu- 
pant's favor  is  clearly  not  a  conclusive  pre- 
sumption, and  it  may  be  rebutted  by  his  ad- 
versary by  proof  that  although  he  is  in  ac- 
tual possession  of  a  portion  of  the  land,  ha 
does  not  claim  possession  or  ownership  be- 
yond a  certain  line.  Tbe  testimony  objected 
to  is  therefore  competent  to  rebut  the  pre- 
sumption that  plalntlfT  claimed  coextensive 
with  his  deed.  It  is  doubUess  true  that  plain- 
tiff,  if  he  made  such  agreed  line,  was  honestiy 
mistaken  in  locating  his  boundary;  but  the 
effect  would  be  the  same  upon  his  possession 
beyond  that  line  as  if  be  had  knowingly  done 
it  The  fact  tended  to  prove  a  relinquishment 
of  possession  and  claim,  l)efore  the  statutory 
period  had  expired,  of  the  land  on  the  side 
of  the  tine  where  the  cutting  of  the  timber 
took  place. 

His  honor  properly  submitted  the  matter  to 
the  Jury,  and  we  think  the  appellant's  excep- 
tions cannot  be  sustained. 

Affirmed. 
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HUOHBS  T.  CROOKER. 

(Sapreme  Cotirt  of  North  Carolina.     Sept.  16, 

1908.) 

1.  EVIDEROX— Pabol  Etidxnob— Oontbadict- 
mo  NEaonABz.K  Instsovent— Gollatkbai. 

AOBEEIUMT. 

Where  plaintiff  gave  bia  promissory  notes 
for  certain  patent  rights  within  prescribed  ter- 
ritory, defendant  agreeing  as  an  inducement  to 
their  execntion  to  train  plainttlTs  sons  In  sell- 
ing the  articles,  the  transaction  to  be  Incomplete 
nntll  plaintiff  acknowledged  the  performance 
of  the  agreement,  parol  evidence  was  admissible, 
in  an  action'  for  wrongfully  negotiating  the 
notes,  to  show  such  collateral  agreement. 

2.  CoRTBACTS— Actions  fob  Breach— Sum- 
ciENOY  OF  Evidence— ExiBTENCE  or  Con- 

TSACT. 

In  an  action  for  wrongfully  negotiating  a 
note  claimed  to  have  been  given  for  patent  rights, 
under  a  collateral  agreement  that  the  transaction 
should  be  incomplete  until  defendant  trained 
plaintiff's  sons  in  selling  the  articles,  evidence 
held  to  show  the  collateral  agreement  and  its 
breach  as  alleged. 

3.  Same  —  Bbeach   or   Conditionb  —  Aqree- 

KENT   COLIiATEBAL   TO    EXECUTION    Or    NOTB. 

Where  plaintiff  gave  negotiable  notes  to 
defendant  for  certain  patent  rights  under  a 
collateral  agreement  that  the  transaction  should 
not  be  complete  until  defendant  had  trained 
plaintifTs  sons  in  selling  the  articles,  such  agree- 
ment was  a  condition  precedent  to  closing  the 
transaction,  and,  if  defendant  negotiated  the 
notes  to  innocent  purchaseis  before  performance 
thereof,  plaintiff  may  recover  of  defendant  the 
amount  be  was  compelled  to  pay  on  the  notes. 

Appeal  from  Superior  Court,  Beaufort  Coun- 
ty;  O.  H.  Allen,  Judge. 

AcUon  by  N.  C.  Hughes  against  E.  R. 
Crooker.  From  a  judgment  for  plaintiff,  de- 
fendant appealed.    Affirmed. 

This  action  is  prosecuted  by  N.  G.  Hughes 
against  defendant  for  tlie  purpose  of  recover- 
ing tbe  amount  paid  by  him,  by  reason  of 
the  wrongful  and  fraudulent  negotiation  of 
certain  notes,  executed  by  bim  and  deliver- 
ed to  defendant,  as  tbe  plaintiff  alleges,  to 
'be  held  until  the  performance  of  a  collateral 
contract  by  defendant.  The  basis  of  the 
complaint,  eliminating  Irrelevant  matter, 
is:  Defendant,  as  agent  of  a  clothes  wash- 
er company  of  Lauderdale,  Miss.,  proposed 
to  sell  to  the  two  sons  of  the  plaintiff,  for 
tbe  sum  of  $500,  certain  rights  within  pre- 
scribed territory  to  sell  and  appoint  sub- 
agents  to  sell  the  washing  machines.  Defend- 
ant, as  an  inducement  to  procure  tbe  plain- 
tiff to  sign  notes  for  the  purchase  price  and 
secure  the  payment  thereof  by  mortgage  on 
bis  land,  promised  to  train  his  sons  in  re- 
gard to  making  sales,  etc.,  and  until  be  had 
complied  with  bis  contract,  and  plaintiff, 
or  bis  sons,  signed  a  certain  paper,,  which 
defendant  exhibited  to  them  at  the  time  the 
notes  were  signed,  the  t];an8actlon  was  to  be 
Incomplete  and  open.  Defendant  failed  and 
refused  to  comply  'with  the  contract  in  re- 
gard to  training  tbe  plaintiff's  sons,  and  in 
Tiolatlon  of  said  contract  negotiated  the 
plaintifTs  notes  to  purchasers  for  value 
without  notice  of  tbe  condition  upon  which 
tbey  were  to  become  binding  upon  plaintiff. 


By  reason  of  the  conduct  of  defendant  in  the 
premises  plaintiff  was  compelled  to  pay  said 
notes  to  the  purchaser,  and  was  thereby  en- 
damaged to  the  amount  of  the  notes.  De- 
fendant, by  appropriate  pleadings,  denied  so 
much  of  the  complaint  as  was  material  to  the 
alleged  cause  of  action. 

The  following  issues  were,  without  objec- 
tion, submitted  to  the  Jury:  "(1)  Did  the  de- 
fendant wrongfully  and  fraudulently  nego- 
tiate the  notes  of  the  plaintiff,  N.  C.  Hughes, 
as  alleged  in  the  complaint?  Ans.  Yes.  (2) 
What  amount,  if  anything.  Is  the  defendant 
Indebted  to  plaintiff,  N.  0.  Hughes,  by  rea- 
son thereof?    Ans.  $500." 

A  large  number  of  exceptions  were  "lodg- 
ed" in  the  progress  of  the  trial;  but  many 
of  them,  Involving  the  same  questions,  were 
not  referred  to  in  the  brief.  Those  which 
are  material  to  the  decision  of  the  appeal 
are  referred  to  In  the  opinion.  There  was 
Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

W.  C.  Rodman,  for  appellant  Ward  & 
Orimes,  for  appellee. 

CONNOR,  J.  The  exceptions  to  -the  ad- 
mission of  testimony  are  based  upon  tbe 
theory  that  the  plaintiff  Is  endeavoring  to 
contradict  the  written  contract  This  is  a 
misapprehension.  The  cause  of  action  In  no 
way  dra'ws  into  question  the  terms  and  pro- 
Tislons  of  the  notes,  or  the  contract  made  be- 
tween the  sons  of  the  plaintiff  and  the  wash- 
er company.  The  basis  of  plaintiff's  com- 
plaint Is  that  collateral  to  tbe  written  or 
printed  parts  of  the  transaction,  and  as  an 
inducement  to  the  signing  of  them,  the  de- 
fendant agreed  that  he  would  perform  certain 
obligations  in  regard  to  training  the  pur- 
chasers in  the  handling  and  selling  of  the 
machines  and  right  to  act  as  agent,  etc., 
and  that  until  the  plaintiff,  or  his  sons,  to 
whom  the  sale  was  made,  should  sign  a 
paper,  which  he  produced  at  the  time,  sig- 
nifying that  he  had  performed  his  obliga- 
tion, the  entire  transaction  was  in  fieri,  or, 
in  the  language  of  the  plaintiff,  "unfinished 
luiti]  I  signed  my  satisfaction."  That  such 
collateral  agreements  are  enforceable  and 
may  be  proven  by  parol,  notwithstanding  tbe 
rule  excluding  parol  evidence  to  contradict 
or  vary  the  terms  of  a  contract  reduced  to 
writing,  has  been  frequently  decided  by  this 
and  other  courts.  The  latest  case  in  which 
the  principle  was  enforced  is  Pratt  v.  Chaffln, 
136  N.  C.  350,  48  S.  B.  768.  There  tbe  writ- 
ten order  for  certain  goods  was  signed  with 
a  collateral  parol  agreement  that  it  should 
not  be  binding  until  approved  by  one  of  the 
partners.  An  action  was  brought  to  enforce 
payment  for  the  goods,  which  were  ship- 
ped, but  not  accepted.  The  same  objection 
was  made  to  tbe  introduction  of  evidence 
of  the  parol  collateral  agreement  as  here. 
We  do  not  think  it  necessary  to  repeat  what 
was  said  in  that  case,  or  do  more  than  re- 
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fer  to  the  authorities  cited.  The  langnage 
■of  Shepherd,  C.  J.,  quoted  from  Kelly  v. 
Olliver,  113  N.  C.  442,  18  S.  B.  698,  so  clear- 
Jy  and  accurately  states  the  principle  upon 
which  plalntlfTB  case  and  the  admissibility 
-of  his  testimony  rests,  that  we  could  add 
nothing  of  value  to  It.  He  says:  "This  does 
not  contradict  the  terms  of  the  writing,  but 
■amounts  to  a  collateral  agreement  postpcmlng 
Its  legal  operation  until  the  happening  of 
the  contingency."  Aden  v.  Doub,  146  N.  C. 
10,  59  S.  B.  162.  The  testimony  was  clear- 
ly competent. 

The  defendant,  at  the  conclusion  of  the 
-evidence,  moved  for  Judgment  of  nonsuit, 
«nd  by  several  prayers  for  instruction  pre- 
sented the  contention  that  In  no  aspect  of  the 
-evidence  was  plaintiff  entitled  to  recover, 
TVe  think  that  there  Is  evidence  competent 
to  be  considered  by  the  Jury  to  sustain  plain- 
tiff's allegation.  He  testified:  "I  can't  say 
definitely  whether  or  not  he  would  not  ne- 
gotiate the  notes;  but  I  can  say  that  he  said 
I  was  absolutely  safe,  for  the  contract  was 
not  finished  until  I  signed  my  satisfaction — 
that  there  was  no  finishing  of  the  contract 
and  that  was  my  security.  He  said:  'This 
■contract  that  we  work  under  obliges  every 
agent,  in  engaging  a  subagent,  to  promise 
him  that,  before  he  will  leave  him,  he  signs 
a  contract  saying  he  Is  satisfied.  Now,'  he 
says,  'that  is  your  security.'  And  then  he 
produces  a  written  blank  saying  something,  I 
don't  remember  what.  He  said  he  could  not 
Jeave  me — that  the  contract  obliged  him,  be- 
fore I  sold  fire  machines,  because  he  was 
not  allowed  to  do  It,  and  then  he  says,  'I  can- 
not leave  you  until  you  say  that  you  are 
-satisfied.'  He  showed,  at  that  time,  a  blank 
paper  to  be  signed  when  the  work  was  done." 
"There  was  much  other  testimony  on  the  part 
of  the  plaintiff  to  the  same  effect.  Defend- 
ant did  not  testify.  It  was  not  denied  that 
-defendant  negotiated  the  notes  or  that  they 
were  paid  by  plaintiff.  His  honor  Instructed 
the  Jury  In  every  phase  of  the  case,  put- 
ting his  instructions  in  writing.  The  Jury 
having  found  that  the  plaintiff's  testimony 
was  true,  it  was  manifest  that  defendant 
was  guilty  of  a  breach  of,  his  contract  in 
negotiating  the  notes  before  he  had  trained 
the  sons  and  plaintiff  had  signed  the  paper 
expressing  his  satisfaction.  This  was  a  con- 
dition precedent  to  the  validity  or  closing 
of  the  transaction.  Plaintiff  was  negligent  in 
trusting  the  negotiable  notes  in  the  custody 
of  defendant  until  he  had  complied  with  his 
agreement  He  has  paid  for  such  negligence, 
and  is  entitled  to  be  reimbursed  by  the 
wrongdoer.  While  the  mere  breach  of  such 
a  contract  may  not  be  a  fraud,  when,  as  in 
this  case,  under  the  charge  of  bis  honor,  the 
Jury,  upon  considering  the  circumstances  and 
conditions  surrounding  the  transaction,  find 
that  the  defendant  did  not  Intend,  at  the 
time  he  made  the  contract,  to  perform  his 
promise,  tils  conduct  in  negotiating  the  notes, 
being  a  nonresident  and  taking  the  proceeds 


out  of  the  state,  Justifies  the  verdict  of  the 
Jury. 

It  la  dlfllcult  to  understand,  in  the  light  of 
the  experience  as  shown  by  numerous  deci- 
sions of  this  court,  why  men  will  make  such 
contracts.  The  only  way,  it  seems,  to  pro- 
tect them  against  their  folly.  Is  to  demand 
fair,  open  dealing  on  the  part  of  nomadic 
salesmen  of  patent  rights.  There  Is  but 
little  substantial  difference  between  plain- 
tiff's case  and  many  others  in  which  over- 
credulous  citizens,  thinking  that  there  were 
"millions  in  it,"  have  found  that  the  amount 
Invested  in  the  purchase  of  patent  rights 
measured  the  extent  of  their  loss.  Eliminat- 
ing the  element  of  fraud,  the  allegations 
and  proof  are  sufficient  to  sustain  the  ver- 
dict and  Judgment,  upon  the  theory  that  the 
plaintiff  had  not,  until  the  performance  by 
the  defendant  of  his  obligation,  come  under 
an  absolute  liability  to  defendant.  That  de- 
fendant could  not  have  recovered  on  the 
notes  at  the  time  he  negotiated  them  Is  mani- 
fest. If  by  negotiating  them  he  imposed  an 
obligation  on  the  plaintiff  to  the  purchaser, 
it  Is  equally  manifest  that  he  is  liable  for 
such  amount  as  plaintiff  was  thereby  re- 
quired to  pay.  Any  other  conclusion  would 
put  a  premium  upon  the  violation  of  duty 
by  defendant,  to  his  enrichment  and  plain- 
tlfTs  loss.  Taking  the  evidence  to  l>e  true, 
as  found  by  the  Jury,  there  can  be  no  doubt 
that  a  wrong  has  been  done  by  the  defend- 
ant to  the  plaintiff  for  which  the  law  will 
afford  him  a  remedy.  The  case  was  fairly 
submitted  to  the  Jury  by  his  honor,  and  we 
find  no  error  in  the  Judgment  based  upon  the 
verdict. 

No  error. 


STATE  V.  WILKES. 

(Supreme  Court  of  North  Carolina.     Sept.  23, 

1908.) 
Ceimiwai,  Law— Jueisdiction  —  Justices  of 

THE  Peace. 

The  offense  ol  abandoning  a  crop  without 
cause  before  paving  advances,  punLsnable  un- 
der Revisal  1005.  $  3366,  by  a  fine  not  exceed- 
ing $50  or  imprisonment  not  exceeding  30  days, 
is  within  the  final  jurisdiction  of  a  justice  of 
the  peace,  and  the  superior  court  does  not  pos- 
sess original  jurisdiction. 

Appeal  from  Superior  Court,  Greene  Coun- 
ty; W.  R.  Allen,  Judge. 

Tobe  Wilkes  was  convicted  of  abandoning 
a  crop  without  cause  without  payment  of 
advances,  and  he  appeals.  Judgment  ar- 
rested. 

W.  S.  O'B.  Robinson  and  J.  P.  Frizzelle, 
for  appellant  Hayden  Clement,  Asst  Atty. 
Gen.,  for  the  State, 

PER  CURIAM.  Indictment  originating 
in  the  superior  court  of  Greene  county  for 
willfully  abandoning  a  crop  without  cause 
t>efore  paying  advances,  in  violation  of  sec- 
tion 3306  of  the  Revisal  of  1905. 
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In  this  court  defendant  moved  to  quash 
the  proceedings  and  arrest  the  Judgment  up- 
on the  ground  that,  under  aald  statute,  the 
superior  court  had  no  original  Jurisdiction, 
In  that  the  punishment  Is  a  fine  not  exceed- 
ing $50  or  Imprlsomnent  not  exceeding  30 
^ays.  The  oourt  Is  of  opinion,  upon  exami- 
nation of  the  statute,  that  the  ofTense  is 
within  the  final  Jurisdiction  of  a  Justice  of 
the  peace,  and  that  the  superior  court  did 
not  bare  original  Jurisdiction.  The  case  cit- 
ed—State T.  Robinson,  143  N.  0.  620,  66  S. 
E.  818— has  no  application,  as  the  original 
record  shows  it  originated  In  the  Justice's 
K»urt. 

Judgment  arrested. 


DAVENPORT  v.   NORFOLK   &   S.   R.   CO. 
et  ai. 

(Supreme  Coart  of  North  Carolina.     Sept.  16, 
1908.) 

1.  RAII.B0ADS— Injxtbies  fbom  Cowstbtjction 
— RioHT  OF  Action— Action  by  Owneb  o» 
Condemned  Land. 

Under  the  rule  that  the  compeiuiation  for 
an  easement  in  land  talcen  by  condemnation 
oontemplated  its  use  with  a  proper  regard  for 
the  rlzbts  of  the  servient  owner,  recovery  may 
be  had  for  damages  incident  to  the  negligent 
<»n8truction  of  a  railroad,  though  the  right  of 
way  was  purchased  or  acquired  by  condemna- 
tion. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  362.] 

2.  Watebs  and  Wateb  Coubbbs  —  Ditches 

AND    CULVEBTS— Duty.  IN    CONSTBUCTINQ. 

If  defendant  railroad  constructed  its  road- 
bed across  several  lead  drainage  ditches  and  a 
number  of  tap  ditches  feeders  to  the  lead 
ditches,  and  put  in  culverts  under  its  roadbed 
to  drain  the  lead  ditches,  but  conveyed  the  wa- 
ter in  the  feeders  to  the  lead  ditches  by  lateral 
drains  along  its  road,  the  drainage  for  the  lead 
ditches  should  be  sufficient  to  pass  the  water 
from  lx>th  the  lead  and  tap  ditches ;  and,  though 
defendant  could  also  convey  water  from  adja- 
cent lands  across  plaintiff's  land  into  the  lead 
ditches  by  the  lateral  ditches  along  its  tracli, 
both  the  lateral  and  lead  ditches  must  be  suffi- 
cient to  carry  off  the  additional  water  as  well 
as  the  water  on  plaintiff's  land,  and  a  failure  to 
so  construct  the  ditches  would  be  negligence, 
entitling  plaintiff  to  damages  for  resulting  in- 
juries. 

3.  EviDKKCB— Opinion  Evidence  —  Expebt 
Testimony— Matters  of  Special  Knowl- 
■EDOE—ErrECT  01"  Injuries  to  Property. 

In  an  action  for  damages  for  defendant's 
failure  to  construct  ditches  sufficient  to  carry 
water  under  its  roadbed,  plaintiff  was  properly 
allowed  to  testify  as  to  what  his  crops  would 
have  been  in  a  certain  year,  and  the  value  there- 
of, if  defendant  had  left  the  ditches  open  ;  plain- 
tiff having  a  personal  knowledge  of  the  condi- 
tions, as  the  evidence  was  in  the  nature  of  ex- 
pert testimony  on  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §i  2343-2344.] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty; Cooke,  Judge. 

Action  by  H.  T.  Davenport  against  the 
Norfolk  &  Southern  and  the  Suffolk  &  Caro- 
lina Railroad  Companies.  From  a  Judgment 
for  plaintiff,   defendants  appeal.     AfSrmed. 


There  was  evidence  tending  to  show  that 
defendant  companies,  having  condemned  a 
right  of  way,  proceeded  to  construct  their 
roadbed  through  the  lands  of  plaintiff,  and 
that  such  roadbed  crossed  a  number  of  lead 
ditches  made  by  plaintiff  for  the  proper 
drainage  of  bis  lands,  and  also  a  number  of 
tap  ditches  conveying  the  water  of  said 
land  to  the  lead  ditches  at  various  points 
t>elow  the  defendants'  roadbed.  That  de- 
fendants constructed  culverts  or  put  in  pipes 
at  the  points  where  these  lead  ditches  had 
passed  under  the  roadbeds,  but  did  not  make 
any  such  drainage  for  the  tap  ditches,  but, 
in  constructing  its  roadbed,  by  lateral  ditch- 
es, the  water  which  had  been  carried  by 
these  tap  ditches,  and  also  some  water  from 
adjacent  lands,  was  conveyed  along  the  side 
of  the  roadbed  into  the  lead  ditches,  and,  by 
reason  of  the  Increase  of  water,  the  culverts 
were  not  sufficient  to  carry  off  the  waters 
of  the  usual  and  ordinary  rains  falling  In  the 
vicinity,  and,  by  reason  of  this  defect,  these 
waters  were  ponded  back  upon  the  land  of 
plaintiff,  causing  much  damage  and  injury 
to  plaintiff's  lands  and  the  crops  growing 
thereon. 

The  plaintiff,  testifying  to  bis  alleged  in- 
Jury,  and  the  cause  thereof,  among  other 
things,  said:  "The  water  on  the  north  side 
of  the  railroad  drains  southwardly  to  a 
swamp.  My  land  lies  between  the  letters  'A' 
and  'D'  on  the  maps.  Before  the  railroad 
was  constructed,  my  ditches  ran  Just  as  they 
do  now.  The  railroad  cut  ditches  on  each 
side  of  the  track,  and  threw  up  an  embank- 
ment or  roadbed,  and  tliat  caused  all  the 
tap  ditches  to  fill  up,  only  leaving  open  the 
lead  ditches  at  'A,'  'B,'  and  'C  The  water 
before  that  time  went  southwardly,  and  was 
carried  off  by  the  lead  ditches  and  tap  ditch- 
es which  drained  my  land.  I  cleaned  out 
these  ditches  In  1883.  My  father  and  myself 
were  renters  of  the  land,  and  I  purchased  it 
In  1807.  From  1887  we  made  good  average 
crops  for  that  time.  Before  the  railroad  cut 
the  ditches,  none  of  the  water  east  of  D  nor 
west  of  A  came  down  on  my  land,  but  since 
then  the  water  for  distance  of  half  a  mile 
east  of  A  comes  down  on  my  land,  and  when 
there  came  a  big  rain  it  would  come  down 
from  east  of  D.  I  think  the  roadbed  Is  from 
two  to  three  feet  high.  The  land  on  both 
east  and  west  sides  of  my  laud  is  higher 
than  mine,  and  the  fall  of  the  land  is  from 
the  north.  The  conditions  as  changed  by  the 
railroad  have  greatly  Increased  the  flow  of 
water  on  my  land,  and,  the  culverts  not  be- 
ing sufficient  to  take  it  off  promptly,  the 
water  ponded  on  my  land,  and  on  the  south 
side  the  ditch  would  not  be  sufficient  to  hold 
the  water.  I  have  seen  the  water  so  high 
that  It  flowed  over  the  top  of  the  railroad. 
In  1906  I  had  In  cultivation  about  180  acres 
of  com,  cotton,  peas,  and  sweet  potatoes. 
There  were  68  acres  of  cotton,  80  in  corn, 
5  In  potatoes,  and  the  balance  In  peas."  Wit- 
ness was  here  asked :    "If  the  railroad  com- 
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pany  bad  left  open  your  drainage  as  It  was 
before  tbey  went  there,  how  much  crop 
would  you  have  made  In  1906?"  To  this 
question  and  the  testimony  In  response  there- 
to defendants  objected.  Objection  overruled. 
Exception.  The  witness  answered:  "I 
would  have  made  a  quarter  of  a  bale  of  cot- 
ton per  acre,  and  I  only  made  7  bales  on  the 
68  acres.  Cotton  was  worth  10  to  11  cents 
per  itoand,  and  the  bales  weighed  500  pounds 
each.  I  would  have  made  3  barrels  of  com 
per  acre,  and  only  made  50  barrels  on  about 
80  acres.  Com  was  worth  ^  per  barrel. 
The  stock  peas  were  not  damaged  so  much. 
The  potato  crop  was  a  failure." 

Issues  were  submitted  and  responded  to 
by  the  Jury  as  follows:  "(1)  Was  the  rail- 
road of  defendants  negligently  constructed, 
and.  If  so,  was  water  thereby  ponded  on  the 
lands  of  plaintiff  as  alleged?  Answer :  Yes. 
(2)  It  so,  what  damage  to  his  lands  and 
c^ops  has  plaintiff  sustained  thereby?  An- 
swer :  $1,600.  (3)  Has  the  cause  of  any  In- 
jury to  plaintifrs  land  In  respect  to  drainage 
and  as  complained  of  by  plaintiff  been  re- 
moved, and.  If  so,  when?  Answer:  Yes; 
January  28,  1906." 

Ifotlon  tor  new  trial  by  defendants  for  er- 
ror of  the  court  In  Its  ruling  on  the  ques- 
tion of  evidence  as  above  indicated,  and  for 
errors  In  the  charge.  Motion  overruled,  and 
defendants  excepted.  Judgment  on  verdict 
for  plaintiff,  and  defendants  excepted  and 
api)ealed. 

Small,  MacLean  &  McMuIlen,  for  appel- 
lants.   Aydlett  &  Ehringhaus,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  In  Mullen  v.  Canal  Co.,  130  N.  C. 
496,  41  S.  E.  1027,  61  L.  R.  A.  833,  a  case 
concerning  chiefly  the  rights  acquired  by 
condemnation  proceedings,  Douglas,  J.,  de- 
livering the  opinion  of  the  court,  on  page 
603  of  130  N.  C,  on  page  1030  of  41  S.  E., 
said:  "It  is  well  settled  that  no  damages 
are  contemplated  In  the  original  condemna- 
tion except  such  as  necessarily  arise  In  the 
proper  construction  of  the  work."  And  In 
Adams  V.  Railroad,  110  N.  C.  325,  330,  14 
S.  E.  859,  Mr.  Justice  Avery,  In  declaring 
the  same  doctrine,  said :  "Whether  an  ease- 
ment passed  by  private  sale  or  condemnation, 
the  estimate  of  Its  value  is  presumed  to  be 
made  In  contemplation  of  the  observance  on 
the  part  of  the  corporation  of  the  golden 
maxim  of  the  law  by  so  exercising  its  priv- 
ilege as  to  Inflict  no  unnecessary  injury  on 
the  servient  owner.  Lewis  on  Eminent  Do- 
main, 671;  Angell  on  Water  Courses,  97; 
Id.  95,  95a ;  Tlllotson  v.  Smith,  82  N.  H.  94, 
64  Am.  Dec.  355;  Embry  v.  Owen,  6  Exc. 
369;  Pugh  v.  Wheeler,  19  N.  0.  60;  Walton 
V.  Mills,  86  N.  0.  280;  Wllhelm  v.  Burley- 
son,  106  N.  0.  389,  11  S.  B.  590;  Gould  on 
Waters,  209,  214,  401,  405;  Hosher  v.  RaU- 
road,  60  Mo.  329;  Curtis  v.  Railroad,  98 
Mass.  428;  Lawrence  v.  Railroad,  71  C.  L. 
Repts.   643;    Mills   on   Em.   Domain,   81,   p. 


220;  Mnnkres  v.  Railroad,  72  Mo.  614;  RaU- 
road  V.  Wicker,  74  N.  C.  220.  And  further, 
on  page  331  of  110  N.  C,  on  page  859  of  14 
S.  E. :  "It  being  admitted,  as  a  general  rule, 
that  such  injuries  to  the  servient  tenement 
as  are  necessarily  incident  to  a  sklUful  con- 
struction of  the  road  are  considered  as  In- 
cluded in  the  compensation  for  the  easement, 
it  is  clear  that  the  skill  Is  not  to  be  measured 
by  the  cost  of  the  structure  alone,  but  by  its 
completion  upon  such  a  location  and  In  such 
a  manner  as  to  provide  for  the  public  safety 
and  convenience  without  unnecessary  injury 
to  the  land  subject  to  the  servitude.  When 
the  attempt  is  made  to  draw  and  define  the 
line  of  legal  right  between  two  such  conflict- 
ing claimants,  it  is  essential  always  to  recur 
to  the  rule,  'sic  utere,  ut  non  alienum  leedas,' 
as  the  touchstone  by  which  the  culpability 
of  conduct  Is  to  be  determined.  The  persona 
who  fixed  the  cost  of  the  easement  contem- 
plated the  building  of  the  structure  with  an 
eye  to  the  safety  and  convenience  of  the 
public,  and  subject  to  tliis  controlling  pur^ 
pose,  with  a  proper  regard  for  the  rights  of 
the  servient,  as  well  as  dominant,  owner." 

Applying  these  principles,  it  is  generally 
held  that  for  damages  incident  to  negligent 
construction  of  a  company's  road  recovery 
may  be  had,  though  a  right  of  way  has  been 
purchased  or  regularly  acquired  by  condem- 
nation proceedings.  The  Judge  beloiw,  hav- 
ing properly  Informed  the  Jury  of  this  gen- 
eral principle,  and  framed  the  issue  so  as  to 
enable  them  to  determine  the  precise  ques- 
tion, among  other  things,  and  on  this  issue, 
charged  the  Jury:  "If  the  Jury  believe  the 
evidence,  there  were  certain  lead  ditches  up- 
on the  plaintUTs  land  Indjicated  at  A,  B,  C, 
and  D  on  the  map,  and  there  were  also  a 
number  of  smaller  ditches,  called  tap  ditch- 
es,' which  emptied  Into  the  lead  ditches.  The 
railroad  crossed  all  these  ditches,  and  pro- 
vided no  opening  for  the  tap  ditches,  but 
did  leave  openings  for  the  lead;  ditches,  in 
which  openings  they  placed  pipes,  and  they 
cut  ditches  on  each  side  of  the  railroad  on  Its 
right  of  way  for  the  purpose  of  carrying  off 
the  water  that  was  brought  by  the  small 
ditches  into  the  lead  ditches,  as  well  as  the 
other  water;  and,  this  being  the  scheme  of 
the  defendants,  it  must  have  been  In  full 
compensation  for  the  stoppage  of  the  small 
ditches  and  aS  effective  as  if  said  small  ditch- 
es had  been  left  open,  and  the  opening  for 
the  passage  of  the  lead  ditches  must  have 
been  sufficient  to  allow  the  water  to  pass 
through,  and  the  piping  put  In  them  must 
have  been  sufficient  for  the  purpose  and  the 
ditches  properly  oi)ened  for  the  passage  of 
the  water."  And,  in  reference  to  the  water 
which  the  evidence  tended  to  show  the  lateral 
ditches  had  carried  into  the  lead  ditches  from 
adjacent  lands,  the  court  further  charged  the 
Jury  on  the  Issue  as  follows:  "That  if  the 
water  before  drained  towards  the  plaintiff's 
land,  and  If  It  was  necessary  In  order  to 
drain  the  railroad  track  to  cut  the  ditches 
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from  the  adjacent  lands  acroM  the  plaintiff's 
land,  tben  the  defendant  had  the  right  to 
make  a  contlnnous  ditch  from  the  said  ad- 
jacent land  on  one  aide  across  the  plalntllfa 
land  and  upon  the  adjacent  lands  on  the 
other  side;  but,  if  the  Jury  shall  find  that 
this  was  done,  then  it  was  the  duty  of  the 
defendant  company  to  hare  the  ditches,  both 
lateral  and  leaders,  of  sufficient  capacity  to 
carry  olf  this  water  In  addition  to  that  which 
wonld  be  upon  the  land  witboat  this  change. 
And,  If  the  Jury  shall  find  that  the  defendant 
failed  to  perform  its  duty,  as  explained  to 
yoa  above,  and  as  a  consequence  of  such  fall- 
are  the  plaintiflrs  lands  were  flooded  and 
damaged,  then  the  Jury  should  answer  the 
flnt  issue,  'Yes.'  If  they  shall  not  so  find, 
they  should  answer  the  first  issue,  *No." 
This,  we  think,  is  a  Just  rule  by  which  the 
rights  of  these  parties  should  be  determined, 
and  is  In  accord  with  numerous  decisions  of 
this  court  on  the  subject  Mullen  v.  Canal 
Co.,  supra ;  Parker  v.  Railroad,  123  N.  C.  71, 
31  S.  E.  381 ;  Parker  v.  Railroad,  119  N.  C 
677,  25  S.  B.  722;  Fleming  ▼.  Railroad,  115 
N.  C.  676,  20  S.  E.  714;  Staton  v.  Railroad, 
109  N.  C.  837,  13  S.  E.  833 ;  Emery  v.  Rail- 
road, 102  N.  C.  209,  9  S.  E.  139,  11  Am.  St 
Rep.  727;  RaUroad  t.  Wicker,  74  N.  O.  220; 
Porter  v.  Durham,  74  N.  O.  767. 

InEmery'sCase,  supra,  it  was  held:  "•  •  • 
(6)  It  is  the  duty  of  a  railroad  company  to  so 
construct  Its  culverts  that  they  will  carry  off 
the  water  of  the  streams  over  which  they 
are  built  under  all  ordinary  circumstances 
likely  to  occur  in  the  usual  course  of  nature, 
including  such  heavy  rains  as  are  ordinarily 
expected,  although  of  only  occasional  occur- 
rence ;  but  It  is  not  liable  for  damages  result- 
ing from  Its  culverts  being  Insufficient  to 
carry  off  the  overflow  caused  by  extraordi- 
nary and  unusual  rainfalls."  And  in  Wick- 
er's Case  the  principle  was  held  to  apply  both 
to  "natural  and  artificial  dralnways."  A 
perusal  of  these  authorities  fully  sustains  the 
charge  of  the  court  and  the  principles  ap- 
plied by  him  In  the  trial  of  the  cause.  De- 
fendants In  apt  time  presented  several  prayers 
for  instructions,  embodying  the  position,  as 
we  understand  them,  that,  if  the  land  of 
plaintiff  was  lower  than  the  adjacent  lands 
on  either  side  of  same,  the  defendants  would 
have  the  right  to  accumulate  the  water 
which  wonld  naturally  flow  on  plaintiff's 
lands,  and  convey  the  same  by  lateral  ditch- 
es In  and  upon  the  lands  of  the  plaintiff ;  and 
for  damages  Incident  to  the  exercise  of  their 
right  no  recovery  could  be  had.  The  court 
gave  the  first  part  of  the  prayer,  but  declined 
to  give  the  latter  part  of  the  iustructlon,  to 
the  effect  "that  no  recovery  could  be  had"; 
and  this  was  as  favorable  to  defendants  as 
they  had  any  right  or  reason  to  expect  Con- 
ceding that  the  defendants,  if  the  proper  con- 
struction and  safety  of  their  roadbed  requir- 
ed It,  had  the  right  to  convey  the  water  In 
qnestlon  by  lateral  ditches  to  the  lead  ditches 
of  plaintiff,  the  grievance  Is  not  that  they 

62  8.E.-28 


carried  It  there,  but  that  no  sufBdent  culvert 
or  drainage  was  made  to  carry  It  off.  And, 
this  being  a  duty  incumbent  on  the  defend- 
ants, under  the  authorities  cited,  for  dam- 
ages arising  from  the  negligent  breach  of 
such  duty,  recovery  could  be  had  notwith- 
standing the  acquisition  of  the  right  of  way. 
The  exception  urged  for  error,  that  the  plain- 
tiff Davenport,  testifying  on  his  own  behalf, 
was  allowed  to  answer  the  question,  "If  the 
railroad  company  had  left  open  your  drain- 
age as  It  was  before  they  went  there,  how 
much  crop  would  you  have  made  In  1906?" 
cannot  be  sustained.  This,  though  often  ex- 
pressed In  the  form  of  opinion,  is  an  estimate 
given  by  a  witness  who  had  personal  observa- 
tion and  cognizance  of  the  conditions,  and 
should  be  considered  as  the  statement  of  a 
fact  It  Is  the  witness'  Impression  from 
conditions  actually  observed  and  noted  by 
him.  Even  if  It  should  be  regarded  as  more 
strictly  "opinion  evidence,"  when  it  comes 
from  a  source  of  this  kind  from  one  who  has 
bad  personal  observation  of  the  facts,  and 
from  practical  training  and  experience  la 
qualified  to  give  an  opinion  which  is  likely 
to  aid  the  Jury  to  a  correct  conclusion,  such 
evidence  Is  coming  to  be  more  and  more  re- 
ceived In  trials  before  the  Jury.  McKelvey 
speaks  of  It  with  approval  as  "expert  testi- 
mony on  the  facts."  McKelv^,  p.  230.  The 
testimony  offered  and  admitted  comes,  we 
think,  within  this  principle,  and  Its  admis- 
sion Is  sustained  by  well-considered  decisions 
in  this  and  other  Jurisdictions.  Wade  v.  Tele- 
phone Co.,  60  S.  B.  987,  147  N.  C. ;  Britt 

V.  Railroad  (N.  C.)  61  8.  B.  60  (fall  term, 
1908) ;  Taylor  v.  Security  Co.,  145  N.  C.  385, 
59  S.  E.  139 ;  Slkes  v.  Paine,  32  N.  C.  280,  51 
Am.  Dec.  389;  Eldrldge  v.  Smith,  95  Mass. 
140. 

After  giving  the  case  most  careful  consid- 
eration, we  find  no  error  in  the  record,  and 
the  Judgment  below  must  be  affirmed. 

No  error. 


GLASCOCK  et  ux.  v.  GRAY  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  23, 
1908.) 

L    BXKOUTOBB    A2TD    ADinNIBTBATOBS  —    MaN- 

AOEUENT  or  Estate  —  Reoovebt  of  Real 

Estate. 

An  executor  derives  bis  authority  from  the 
will,  and  not  simply  from  the  law,  and,  when 
he  proves  the  will  as  required  by  the  law  of 
the  domicile  of  the  testator,  the  will  passes  the 
property  to  him,  wherever  It  may  be  situated, 
and  in  the  absence  of  statutory  re^rulation  to 
the  contrary,  when  a  will  has  been  admitted  to 
probate  according  to  the  laws  of  the  state,  the 
executor  may  maintain  ejectment  for  land  In 
such  state  without  taking  out  letters  testamen- 
tary therein. 

2.  Samb— Assets— What  Ake  — Reai.  Estate 
— Right  or  Devisee  to  Take  Possessiokt. 
Generally  the  personal  representative  has 
no  concern  with  the  landed  estate,  but  it  Roes 
directly  to  the  heirs,  unless  otherwise  directed  by 
will,  and  a  devisee  may  take  possession  of  land 
devised  to  him  after  the  will  is  admitted  to  pro- 
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bate  in  the  state  where  the  land  la  situated, 
whether  the  executor  qualifies  or  not 

3.    SaUE— FOBBION       BXECTTTOBS— CONTETAR- 
0E8— "ESTATB"— "INTBRMEDDLI." 

Under  Revisal  1905,  {  28,  providing  that  a 
foreign  executor  has  no  authority  to  "intermed- 
dle" with  the  "estate"  until  he  shall  have  en- 
tered into  bond,  etc.,  a  foreign  executor  to 
whom  land  situate  in  North  Carolina  is  devised 
in  hia  representative  capacity,  with  power  to 
sell  and  receive  the  price,  has  no  autnority  to 
convey  the  land  without  first  qualifying  in 
North  Carolina;  the  word  "estate"  embracing 
an  interest  in  anything  that  is  the  subject  or 
property,  and  the  word  "intermeddle"  meaning 
any  interference  with  or  control  over  any  part 
of  the  estate,  including  a  sale  thereof. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  vol.  8,  pp.  2475-2488;  vol.  8,  pp. 
7658-7664;    vol.  4,  p.  8716.] 

Appeal  from  Superior  Court,  Washington 
Counly ;   Ward,  Judge. 

Action  by  F.  R.  Olaacock  and  wife  against 
T.  N.  Oray  and  otbers,  to  recover  possession 
of  certain  land.  From  a  judgment  for  de- 
fendants, plalntifla  appeal.    Affirmed. 

Ward  &  Grimes,  W.  M.  Bond,  and  Hnggin^ 
Hugglns  &  JohnBon,  for  appellants.  Shep- 
herd &  Shepherd,  Pruden  &  Pruden,  and  J. 
W.  Bailey,  for  appellees. 

BROWN,  J.  The  plalntlfTs  claim  title  un- 
der a  deed  executed  by  the  executors  of  P. 
N.  Gray  hy  virtue  of  a  power  contained  In 
bis  will.  In  September,  1902,  P.  N.  Gray 
died  testate,  domiciled  In  Ohio,  seised  In  tee 
simple  of  the  land  in  question  In  North  Car- 
olina, together  with  other  real  estate  in  Ohio. 
By  his  will  A.  H.  Johnson  and  Philemon  J. 
Dill,  residents  of  Ohio,  were  named  as  his 
executors.  The  will  was  probated  in  Frank- 
lin county,  Ohio,  and  the  executors  were  reg- 
ularly qualified  in  that  state.  In  December, 
1902,  the  will  was  duly  admitted  to  probate 
in  Washington  and  Tyrrell  cotintles,  N.  O. 
The  executors  never  qualified  in  North  Car- 
olina, and  no  administrator  has  been  appoint- 
ed therein.  The  will  of  P.  N.  Gray  empow- 
ered the  executors  to  sell  at  either  public 
or  private  sale  all  the  testator's  real  estate, 
not  specifically  devised  to  his  wife,  located 
In  Ohio  or  North  Carolina,  for  cash  or  on 
time  payments,  and  to  execute  deeds  to  the 
purchasers.  This  land  In  North  Carolina 
was  not  specifically  devised  to  the  testator's 
wife.  On  the  6th  day  of  February,  1906,  the 
executors  sold  under  the  power  In  the  will 
the  real  estate  in  North  Carolina  to  plain- 
tiff, and  executed  and  delivered  a  deed  there- 
for to  plaintiff.  This  deed  was  properly  pro- 
bated and  registered  in  both  Washington  and 
Tyrrell  counties,  N.  C,  in  which  the  land  is 
located,  prior  to  the  beginning  of  this  action. 
The  plaintiff's  title  depends  upon  the  validity 
of  this  deed. 

We  agree  with  the  learned  Judge  of  the 
court  below  that  the  deed  from  the  executors 
to  plaintiffs  conveyed  no  title,  inasmuch  as 
under  the  law  of  this  state  the  executor  must 
qualify  here  in  order  to  exercise  any  control 
over  the  testator's  estate.    The  general  prop- 


osition is  conceded  that  an  executor  stands 
upon  a  different  footing  from  an  administra- 
tor, as  the  former  derives  his  authority  from 
the  will,  and  not  simply  from  the  law,  and, 
when  he  proves  the  will  as  required  by  the 
law  of  the  domicile  of  the  testator,  It  passes 
the  property  to  him,  wherever  It  may  be 
situated,  according  to  its  legal  effect  There- 
fore it  has  been  frequently  held.  In  the  ab- 
sence of  statutory  regulation  to  the  con- 
trary, that,  when  the  will  has  been  admitted 
to  probate  according  to  the  laws  of  the  state 
which  is  the  situs  of  the  property,  the  ex- 
ecutor may  maintain  an  action  of  ejectment 
for  the  land  in  such  state  without  taking  out 
letters  testamentary  therein.  Lewis  v.  Mac- 
Farland,  9  Cranch,  152,  8  I*  Ed.  687;  18 
Am.  &  Eng.  Enc.  (2d  Bid.)  918,  and  cases 
cited.  These  authorities  would  control  here, 
but  for  the  express  words  of  oar  statute 
(Revisal  1905,  i  28),  which  reads  as  follows: 
"Executors  shall  give  l)ond  as  prescribed  by 
law  in  the  following  cases:  (1)  Where  the 
executor  resides  out  of  the  state.  And  no 
foreign  executor  has  any  authority  to  inter- 
meddle with  the  estate  until  he  shall  have 
been  entered  Into  bond,  which  must  be  done 
within  the  space  of  one  year  after  the  death 
of  the  testator,  and  not  afterwards." 

The  proposition  contended  for  by  the  an>sl- 
lant  is  also  conceded  that  generally  the  i>er- 
sonal  representative  has  no  control  over  and 
no  concern  with  the  landed  estate.  It  goes 
directly  to  the  heirs,  unless  directed  in  some 
other  channel  by  the  will.  So  it  follows  that 
a  devisee  may  take  possession  of. land  de- 
vised to  him  after  the  will  is  admitted  to 
probate  in  the  state  where  the  land  is  situ- 
ated, whether  the  executor  qualifies  or  not. 
But  this  land  in  controversy  is  devised  to  the 
executor  with  power  to  sell,  convey  title,  and 
receive  the  purchase  money.  It  to  not  given 
to  the  executors  individually,  but  in  tlielr 
representative  capacity.  This  money  may 
become  necessary  assets  with  which  to  liqui- 
date the  testator's  debts  in  this  state.  Dev- 
isees or  residuary,  legatees  residing  in  this 
state  may  be  Interested  in  its  ultimate  dis- 
tribution. Therefore,  for  reasons  of  state 
policy,  our  statute  prohibits  the  foreign  ex- 
ecutor from  exercising  any  control  over  the 
estate,  both  real  and  personal,  until  he  qual- 
ifies under  our  own  laws. 

We  are  unable  to  give  the  words  of  the 
statute  the  narrow  construction  contended 
for,  and  to  hold  that  the  word  "estate,"  as 
used  therein,  refers  only  to  perscmal  assets. 
Such  interpretation  of  the  law  would  tend 
largely  to  destroy  its  usefulness.  We  must 
assume  that  the  Legislature  used  the  word 
"estate"  In  its  true  legal  significance ;  and  as 
such  It  embraces  an  Interest  in  anythhtg  that 
Is  the  subject  of  property,  especially  in 
lands.  Preston  defines  it  to  be  "the  interest 
which  any  one  has  in  lands,  or  in  any  other 
subject  of  property."  1  Prest  Est.  20;  2 
Blk.  Com.  103;    2  Crabb,  Real  Prop.  p.  2. 
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{  042.  To  the  same  effect  are  Coke  and  all 
utber  English  anthorlties.  Coke,  Lltt.  345. 
In  the  American  courts  the  word  "estate"  la 
a  word  of  the  greatest  extension  and  broad- 
est slgnlflcance.  It  comprehends  every  spe- 
des  of  property,  real  and  personal.  2  Red- 
fleld  on  Wills,  c.  14,  (  48 ;  Deerlng  v.  Tuck- 
er, SB  Me.  287;  Godfrey  y.  Humphrey,  18 
Pick.   (Mass.)  S37,  29  Am.  Dec.  621. 

The  word  "Intermeddle"  Is  of  equally 
broad  significance,  and  prohibits  any  inter- 
ference with  or  control  over  any  part  of 
the  estate  nntll  the  terms  of  the  act  are 
complied  with.  This  certainly  would  forbid 
a  sale  by  a  foreign  executor  of  the  landed 
estate  situated  here.  Although  ttie  facts 
hi  Scott  ▼.  Lumber  Co..  144  N.  G.  46,  66  8.  B. 
548,  are  a  little  different  from  this  case,  we 
think  the  principle  upon  which  that  case 
was  decided  is  the  same  in  this.  It  Is  there 
said  that  a  deed  to  real  property,  made  by 
foreign  executors  by  virtue  of  authority  in 
the  will  is  void  In  this  state  unless  the  ex- 
ecutors qualify  here.  In  support  of  that 
statement  of  the  law  the  Chief  Justice  cites 
the  very  statute  we  have  quoted,  and  grounds 
the  judgment  of  the  court  upon  it. 

We  are  of  opinion  that  In  the  trial  in  the 
superior  court  the  Judge  committed  no  error. 


SIMMONS  V.  DEFIANCE  BOX  CO. 

(Supreme  Court  of  North  Carolina.     Sept.  23, 
1908.) 

1.  JuDomtRT— Fraud — Effkot — Revbdt. 

A  Jadrment  procured  by  fraud  is  voidable 
only,  and  It  can  only  be  set  aaide  by  an  inde- 
pendent action  because  it  depends  on  extraneous 
facts  which  the  parties  are  entitled  to  have 
found  by  a  jury. 

2.  Samk. 

Where  it  la  sought  to  set  aside  a  jndnnent 
for  irregularity  because  of  want  of  service  of 
summons,  the  court  must  find  the  facts  and  cor- 
rect the  record  to  speak  the  truth,  and,  where 
there  was  no  service  of  summons  nor  appear- 
ance by  defendant,  the  judgment  is  void. 

3.  SAIK— "DlBBCT  Pbocebdirg." 

Where  it  is  sought  to  set  aside  a  jnd^ent 
for  Irregularity  because  of  want  of  service  of 
summons,  a  motion  in  the  cause  to  correct  the 
record  and  make  it  speak  the  truth,  and  show 
that  there  was  no  service  of  summons  nor  ap- 
pearance by  defendant,  is  a  direct  proceeding, 
and  is  the  appropriate  remedy. 

4.  COBPOBATIONS— PBOCISS— SiBVIC*    —    SUF- 

FICIENCT— "Officeb"— "Managimo   ob   Lo- 

OAIi  AOBira." 

A  foreman  acting  under  the  direction  of 
the  superintendent  of  a  corporation  is  neither 
an  "officer"  nor  a  "managing  or  local  ageyt" 
of  the  corporation,  and  is  not  a  person  on  whom 
service  of  summons  on  the  corporation  can  be 
made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4203-'1204.  4320- 
4323:  vol.  8.  p.  7708;  jol.  6,  pp.  4833-4951; 
vol.  8.  p.  7737.1 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  t>y  Nathan  Simmons  against  the 
Defiance  Box  Company.  From  a  judgment 
granting   a  motion  to  set  aside  Judgment, 


and  setting  aside  the  Judgment,  plaintiff  ap- 
peals.    Afilrmed. 

W.  D.  Mclver  and  B.  A.  Nnnn,  for  appel- 
lant. H.  L.  Olbbs  and  SlmmoDS,  Ward  &  Al- 
len, for  appellee. 

CLARE,  C.  J.  Motion  to  set  aside  a  Judg- 
ment The  court  found  as  facts :  "The  sum- 
mons issued  April  27, 1907.  It  was  read,  and 
a  copy  delivered  to  S.  D.  Meslc  at  defend- 
ant's mill  May  4,  1907.  At  that  time  L.  M. 
Baltes  was  superintendent  and  manager  of 
said  mill,  and  Meslc  was  an  employd  as 
foreman  of  the  mill,  onploylng  and  discharg- 
ing bands  under  the  Instruction  of  the  sup- 
erintendent Be  was  not  an  oflBcer  of  the 
company  (unless  the  above  facts  make  him 
such),  and  had  no  authority  to  pay  out  and 
receive  money  on  behalf  of  the  defendant 
After  the  ofScer  left  Meslc  handed  the  sum- 
mons to  Baltes,  the  superintendent,  who  was 
advised  by  counsel  that  there  had  been  no 
legal  service,  and  no  attention  was  paid  to 
the  action.  At  October  term,  1907,  Judg- 
ment by  default  and  Inquiry  was  taken.  At 
November  term  the  Inquiry  was  executed, 
and  Judgment  final  was  entered  on  the  ver- 
dict At  February  term,  1903,  motion  was 
made  to  set  aside  the  Judgment  on  the 
ground  that  there  had  been  no  legal  service 
of  the  summons  upon  the  defendant  com- 
pany." 

The  plaintiff  moved  to  dismiss  the  motion 
on  the  ground  that  the  remedy  was  by  civil 
action.  The  motion  to  dismiss  was  properly 
denied.  When  it  is  sought  to  set  aside  a 
Judgment  for  fraud,  that  must  be  done  by  an 
independent  action,  because  it  depends  upon 
extraneous  facts,  which  the  parties  are  en- 
titled to  have  found  by  a  Jury.  The  Judg- 
ment la  not  void  for  fraud  hut  voidable.  On 
the  face  of  the  record  it  Is  regular.  But, 
when  it  is  sought  to  set  aside  a  judgment  for 
irregularity,  in  that  there  has  been  no  serv- 
ice of  summons,  it  is  for  the  court  to  find 
the  facts,  and  correct  the  record  to  speak  the 
truth,  and,  if  In  fact  there  was  no  service  of 
summons  nor  appearance  by  the  defendant 
(which  would  waive  service  of  summons), 
the  judgment  Is  void.  Smathers  v.  Sprouse, 
144  N.  C.  637,  67  S.  E.  392,  and  cases  there 
cited.  The  words  used  in  that  case,  "direct 
proceeding,"  do  not  mean  "an  Independent 
action."  A  motion  in  the  cause  when  ap- 
propriate Is  a  direct  proceeding.  In  the 
well-known  case  of  Harrison  v.  Harrison, 
106  N.  C.  282,  11  S.  E.  356,  it  was  held  that 
when  there  was  no  service  of  process,  the 
judgment  could  be  set  aside  by  motion  in 
the  cause.  "Where  it  appears  from  the  rec- 
ord that  a  person  was  a  party  to  an  action 
when  in  fact  he  was  not  the  legal  presump- 
tion that  he  was  a  party  is  conclusive,  un- 
til removed  by  a  correction  of  the  record 
itself  by  a  direct  proceeding  for  that  pur- 
pose." Sumner  v.  Sessoms,  94  N.  C.  377. 
This  means  by  motion  in  the  cause,  for  the 
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coart  corrects  the  record  to  speak  the  tratti. 
To  same  purport  Doyle  v.  Brown,  72  N.  O. 
393,  where  It  Is  said:  "Where  the  siunmons 
was  not  served  on  defendant,  and  be  did  not 
enter  an  appearance,  nor  have  any  knowledge 
of  the  action  ontll  after  default  Judgment, 
the  Judgment  Is  void,  and  will  be  set  aside 
on  motion."  In  Flowers  v.  King,  145  N.  C. 
234,  58  S,  E.  1074,  the  summons  had  been 
served  upon  another  man  who  had  the  same 
name,  and  the  court  said:  "A  party  In  such 
case  is  not  allowed  to  seek  redress  from  the 
action  of  one  court  through  the  conflicting 
action  of  another  court,  or  in  a  different  and 
distinct  proceeding  in  the  same  court." 

His  honor  also  correctly  held  that  the 
"foreman,  acting  under  the  directions  of  the 
superintendent,"  is  neither  "an  officer"  nor 
"a  managing  or  local  agent"  of  the  company, 
and  hence  was  not  a  person  upon  whom  serv- 
ice of  summons  upon  the  company  could  be 
made.  If  this  were  not  so,  service  could 
be  made  on  the  boss  spinner  or  boss  weaver 
of  a  cotton  factory,  or  the  foreman  of  the 
roundhouse  or  any  other  foreman  of  a  rail- 
road, acting  under  orders  of  a  superintend- 
ent who  Is  present 

Affirmed. 


GAT  V.  ROANOKE  R.  &  LUMBER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  23, 
1908.) 

1.  Witnesses— Impkaohment. 

Where,  In  an  action  for  injury  to  land,  de- 
fendant in  open  court  admitted  that  plaintiff 
was  the  owner  and  in  poasession  of  the  land, 
and  plaintiff  in  his  direct  examination  claimed 
damages  resulting  from  the  burning  of  the  tim- 
ber on  the  land,  it  was  competent  by  way  of 
direct  impeachment  of  him  to  ask  him  if  some 
one  else  did  not  own  the  timber. 

2.  CoNTBACTS— Construction— Question   fob 

COUBT. 

Where  the  language  of  a  contract  is  free 
from  ambiguity,  its  conatraction  is  for  the 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  767-770.] 

S.  Mabteb  and  Sebvant— Liabiutt  fob  In- 
JUBY   TO   Thikd    Pebsons— "Independent 

CONTBACTOB." 

One  contracting  to  cut  for  another  his  tim- 
ber into  saw  logs,  and  deliver  the  logs  over  tram 
roads  built  at  his  own  expense,  to  load  a  speci- 
fied number  of  feet  per  day  for  each  working 
day,  to  cut  the  timber  in  workmanlike  manner, 
to  pay  for  any  delays,  resulting  from  a  failure 
to  securely  load  the  logs,  etc.,  for  a  specified 
sum  per  M  feet,  for  merchantable  logs,  cut, 
hauled,  and  delivered,  is  an  independent  con- 
tractor within  the  definition  that  an  Independ- 
ent contractor  is  one  who  undertakes  to  pro- 
duce a  given  result,  but  so  that,  in  the  actual 
execution  of  tlie  work,  he  is  not  under  the  order 
or  control  of  persons  for  whom  he  does  it,  and 
he  uses  his  own  discretion  in  things  not  speci- 
fied. 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1242,  1243. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8542-3543;  vol.  8,  p.  7686.] 

4.  Same. 

Where  a  contract  is  for  something  that 
may  be  lawfully'  done,  and  It  is  proper  in  its 


terms,  and  there  has  been  no  negligence  in  se- 
lecting a  suitable  person  in  respect  to  it,  and  no 
general  control  is  reserved  in  respect  to  the 
manner  of  doing  it,  and  the  person  for  whom 
the  work  is  to  be  done  is  interested  only  in  the 
ultimate  result,  and  not  in  the  several  steps  as 
it  progresses,  he  is  not  liable  to  third  persons 
for  the  negligence  of  the  contractor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  34,  Master  and  Servant  U  1245-1258.] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty;  Lyon,  Judge. 

Action  by  B.  R.  Gay  against  the  Roanoke 
Railroad  &  Lumber  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed,  and  new  trial  awarded. 

The  following  Is  the  contract  between  the 
Roanoke  Railroad  &  Lumber  Company  and 
Jackson  Bros.,  referred  to  in  the  opinion: 

"This  agreement  made  this  1st  day  of 
February,  1905,  by  and  between  W.  R.  Jack- 
son and  Milton  H.  Jackson,  trading  as  Jack- 
son Brothers,  of  Lugwell,  Pitt  county.  North 
Carolina,  and  the  Roanoke  R.  R.  and  Lumber 
Company,  of  Norfolk,  Virginia,  a  corporation 
duly  organized  under  the  laws  of  North  Caro- 
lina, witnesseth: 

"That  whereas  the  said  Roanoke  R.  R.  and 
Lumber  Company  own  certain  tracts  of  tim- 
ber In  Greene  and  Pitt  counties.  North  Caro- 
lina, on  the  East  Carolina  Railroad,  which 
timber  up  to  this  time  has  been  logged  by 
Surry  Parker,  of  Pine  Town,  North  Caro- 
lina. The  said  Parker  owning  certain  log- 
ging equipment,  which  he  has  this  day  sold 
to  the  said  Jackson  Brothers,  and  the  said 
Jackson  Brothers  being  desirous  to  enter  in- 
to a  contract  with  the  said  Roanoke  R.  R. 
and  Lumber  Company  for  logging  said  tim- 
ber: Now,  therefore,  this  agreement  wit- 
nesseth: 

"(1)  That  the  said  Jackson  Brothers  agree 
to  cut  all  of  the  timber  the  said  Roanoke 
Railroad  and  Lumber  Company  now  own  or 
may  hereafter  purchase  during  the  existence 
of  this  contract  in  Pitt  and  Greene  counties 
adjacent  to  the  territory  which  they  now 
own  Into  saw  logs,  16  feet  4  Inches,  14  feet 
4  Inches,  and  12  feet  4  Inches  long  and  deliv- 
er said  logs  over  tram  roads,  built  at  their 
own  expense  to  side  tracks  along  the  line  of 
said  Elast  Carolina  Railroad,  and  to  load 
same  on  flat  cars  furnished  for  the  pur- 
pose. 

"(2)  The  said  Jackson  Brothers  agree  to 
load  twenty  thousand  (20,000)  feet  per  day 
for  each  working  day  until  this  contract  is 
cqpipleted  and  to  load  not  less  than  thirty-five 
hundred  (3,500  ft.)  of  loga  measured  by 
Doyles'  rule  on  each  and  every  car  furnished 
them,  and  they  are  not  required  to  load  more 
than  seven  cars  on  any  one  day. 

"(3)  That  said  Jackson  Brothers  agree  to 
cut  the  timber  in  proper  and  workmanlike 
manner  and  as  close  as  the  said  Roanoke 
Railroad  and  Lumber  Company  may  direct 
and  to  cut  all  and  every  suitable  tree  Into 
logs  before  leaving  any  one  location. 

"(4)  The    said   Jackson   Brothers    further 
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agree  to  load  said  cars  in  proper  manner,  logs 
being  secnred  to  stand  transportation  by  the 
railroad  and  tbe  said  loading  to  be  done  ac- 
cording to  directions  as  given  by  the  Atlan- 
tic Coast  Line  Railroad  Company. 

"(5)  They  further  agree  that  they  will  pay 
for  any  delays  or  damage  that  may  occur 
to  the  Atlantic  Coast  Line  Railroad  should 
they  fail  to  load  the  logs  as  agreed  upon  as 
per  contract  between  the  Bast  Carolina  Rail- 
road Company  and  the  Atlantic  Coast  Line 
Railroad  and  the  said  Roanoke  Railroad  and 
Lumber  Company,  dated  the  day  of  and 
which  contract  Is  made  a  part  of  this  agree- 
ment, which  Is  such  iwrtlons  of  this  agree- 
ment as  may  refer  to  the  penalties  for  not 
loading  cars  when  set  In  on  sidings  for  that 
purpose. 

"(6)  The  said  Jackson  Brothers  agree  to 
keep  up  at  their  own  expense  In  good  working 
order  the  locomotive  and  logging  cars  fur- 
nished them  by  the  said  Roanoke  Railroad 
and  Lumber  Company  for  the  purpose  of  do- 
ing said  work.  To  unload  all  railroad  Iron 
furnished  them  for  the  purpose  of  laying 
tracks  at  their  own  expense,  and  when . 
through  with  said  contract  to  take  up  all  of 
said  railroad  Iron,  spikes  and  splices  and  to 
load  them  on  cars  furnished  for  moving  of 
same;  and  also  to  return  said  locomotive 
and  cars  loaded  on  cars  of  tbe  Atlantic  Coast 
Line  Railroad  when  through  with  them  in 
good  order.  The  Roanoke  Railroad  and  Lum- 
ber Company  hereby  agrees  to  furnish  said 
Jackson  Brothers  all  the  railroad  Iron  and 
locomotive  and  logging  cars  necessary  to  do 
this  work  and  to  pay  to  them  the  sum  of 
three  dollars  (|3.00)  per  thousand  feet  for 
merchantable  logs  so  cut,  hauled  and  deliver- 
ed and  located  on  cars  of  the  Atlantic  Coast 
Une  Railroad  on  tbe  side  track  located  for 
the  purpose,  and  to  pay  them  on  the  5th  and 
20th  of  each  month  for  the  work  done.  It  is 
further  and  mutually  agreed  that  all  logs 
loaded  on  said  cars  shall  be  sound  and  mer- 
chantable, and  if  the  said  Jackson  Bros,  shall 
load  any  log  not  sound  and  merchantable 
then  they  shall  be  responsible  for  all  freight 
and  expenses  on  all  such  logs;  and  It  Is 
further  mutually  agreed  that  all  measure- 
ment of  logs  shall  be  made  by  Doyles'  rule 
by  a  competent  log  scaler  to  be  employed  by 
the  said  Roanoke  Railroad  and  Lumber  Com- 
pany who  shall  measure  said  logs  as  soon 
as  they  arrive  at  their  destination  at  Pinners 
Point,  and  that  a  statement  of  all  logs  so 
received  shall  be  made  to  the  said  Jackson 
Bros,  twice  a  month:  And  whereas  tbe  said 
Roanoke  Railroad  and  Lumber  Company 
have  this  day  advanced  to  the  said  Jackson 
Bros,  the  sum  of  three  thousand  dollars  ($3,- 
OOO)  to  be  paid  to  the  said  Parker  aforesaid 
for  bis  logging  equipment,  it  is  hereby  mutu- 
ally agreed  that  the  said  Jackson  Bros,  shall 
give  to  the  said  Roanoke  Railroad  and  Lum- 
ber Co.  a  bill  of  sale  on  said  property  pur- 
chased from  said  Parker  and  that  the  said 
Roanoke  R.  R.  &  Lumber  Co.  shall  retain 


out  of  the  sum  of  $8.00  to  be  paid  to  Jack- 
son Bros,  for  each  thousand  feet  of  logs  de- 
livered the  sum  of  fifty  (SOc.)  cents  until  all 
of  said  $3,000  with  Interest  Is  paid  bade  to 
said  Roanoke  R.  R.  &  Lumber  Co.,  and  it  la 
further  mutually  agreed  that  after  the  said 
$3,000  is  paid  off,  that  said  Roanoke  R.  R. 
and  Lumber  Co.  shall  retain  the  sum  of  twen- 
ty-flve  cents  (25c.)  per  thousand  feet  out  of 
aald  contract  money  until  all  of  this  contract 
Is  completed  and  all  of  the  timber  owned  and 
hereafter  purchased  by  the  said  Roanoke  R. 
R.  &  Lumber  Co.  is  logged  In  accordance 
with  this  contract  at  the  completion  of  which 
the  said  Roanoke  R.  R.  and  Lumber  Co.  ai^rree 
to  pay  all  of  said  sum  so  retained  with  Inter- 
est to  the  said  Jackson  Brothers.  But  It  is 
hereby  understood  that  the  said  sum  to  be 
retained  for  the  faithful  performance  of  this 
contract  shall  at  no  time  exceed  the  sum  of 
($2,000)  two  thousand  dollars  and  all  amounts 
accruing  above  said  sum  of  two  thousand 
($2,000)  shall  be  paid  to  the  said  Jackson 
Brothers." 

These  issues  were  submitted:  "(1)  Is  the 
plaintiff  the  owner  and  In  possession  of  the 
land  described  in  the  complaint?  A.  Yes. 
(2)  Did  defendants  Walter  and  M.  H.  Jack- 
son negligently  kindle  tbe  fire  that  burned 
the  lands  of  the  plaintiff,  as  alleged  In  the 
complaint?  A.  Yes.  (3)  Did  the  defendant 
Roanoke  Railroad  &  lumber  Company,  its 
agents,  servants,  or  employes,  negligently  kin- 
dle the  fire  that  burned  the  lands  of  the 
plaintiff,  as  alleged  In  the  complaint?  A.  Yes. 
(4)  What  damage.  If  any,  is  the  plaintiff  en- 
titled to  recover  In  this  action?    A.  $1,800." 

Skinner  &  Whedbee,  Moore  Sc  Dunn,  and 
Galloway  &  Albrltton,  for  appellants.  Woo- 
ten  &  Clark,  for  appellee. 

BROWN,  J,  It  is  unnecessary  to  consid- 
er all  the  errors  assigned,  as  they  may  not 
arise  on  another  trlaL  Two  errors  assigned 
In  the  record  we  think  are  fatal  to  the  Judg^ 
ment  rendered. 

1.  One  of  the  tracts  of  land  alleged  to 
have  been  burned  over  was  called  the  "Wil- 
liams land."  Tbe  defendants'  counsel  asked 
the  plaintiff  on  cross-examination  If  the  tim- 
ber on  that  land  was  not  owned  by  some  one 
else  at  the  time  of  the  flre.  The  question, 
upon  objection  by  plaintiff,  was  excluded. 
In  this  we  think  his  honor  erred.  We  sup- 
pose the  question  was  excluded  upon  the  idea 
that  defendant  was  attempting  to  prove  title 
to  land  by  parol.  We  do  not  take  that  view 
of  It.  The  record  states  that  tbe  defendant 
"admitted  in  open  court  that  the  plaintiff 
was  the  owner  and  in  possession  of  the  land 
upon  which  the  trespass  was  alleged  to  have 
been  committed."  The  plaintiff  had  been 
examined  in  bis  own  behalf  as  to  the  extent 
of  bis  damage,  and  a  part  of  his  damage  he 
claimed  arose  from  the  burning  of  the  tim- 
ber on  the  WllUama  land.  On  cross-exam- 
ination It  was  competent  to  ask  him  if  some 
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one  else  did  not  own  the  limber  on  that  land. 
In  other  words:  Had  he  not  sold  It?  It  was 
a  direct  Impeachment  of  the  estimate  of 
damage  plaintiff  had  testified  to  on  his  ex- 
amination In  chief.  Had  the  defendant  of- 
fered parol  evidence  by  a  witness  other  than 
the  plaintiff  for  the  purpose  of  proving  a 
sale  of  the  timber  by  plaintiff,  a  different 
proposition  would  be  Involved. 

2.  It  Is  admitted  that  the  defendant  the 
Roanoke  Company  owned  certain  timber  in 
Greene  and  Pitt  counties,  and  that  the  code- 
fendants  Jackson  Bros,  were  cutting  and 
removing  It  for  the  company.  During  the 
trial  a  certain  contract  dated  February  1, 
1905,  entered  Into  between  the  Boanoke 
Company  and  Jackson  Bros.,  was  put  In  evi- 
dence by  defendant  the  Roanoke  Company 
for  the  purpose  of  exonerating  them  from  li- 
ability by  showing  that  Jackson  Bros,  were 
Independent  contractors,  and  not  Its  agents. 
The  defendant  the  Boanoke  Company  moved 
to  nonsuit,  and  also  requested  the  court  to 
charge  the  Jury:  "That  upon  the  evidence 
In  this  case  the  defendant  W.  B.  Jackson  and 
M.  H.  Jackson  were  at  the  time  of  the  in- 
jury alleged  In  the  complaint  lndq>endent 
contractors  in  the  logging  and  operating  of 
the  railroad,  and  defendant  Boanoke  Rail- 
road &  Lumber  Company  would  not  be  In 
any  wise  liable  for  the  conduct  or  act  of  eith- 
er of  the  Jackson  Bros,  concerning  such  op- 
eration." His  honor  refused  to  give  this 
instruction  prayed  for,  and  defendants  ex- 
cepted. A  vety  careful  examination  of  the 
record  discloses  no  evidence  whatever  as  to 
the  relations  existing  between  these  defend- 
ants, except  the  written  contract  under  con- 
sideration, and,  as  to  that,  the  court  charged: 
"That  the  paper  writing  Introduced  by  the 
defendants,  termed  a  'contract'  between  Jack- 
son Bros,  and  the  defendant  corporation,  does 
not  make  Jackson  Bros,  independent  con- 
tractors, bnt  yon  can  consider  such  contract 
In  passing  upon  the  liability  of  defendant 
company  as  to  whether  they  [Jackson  Bros.] 
were  Independent  contractors."  Defendant 
excepted.  It  Is  patent  that,  if  as  matter  of 
law  this  paper  writing  does  not  make  Jack- 
son Bros.  Independent  contractors  as  charged, 
his  honor  erred  in  telling  the  jury  that  "yon 
can  consider  such  contract  in  passing  upon 
the  liability  of  defendant  comxuiny  as  to 
whether  Jackson  Bros,  were  Independent 
contractors";  for  It  is  elementary  that, 
where  the  language  of  a  contract  is  free  from 
ambiguity.  Its  construction  is  for  the  court, 
and  not  for  the  Jury.  The  ruling  of  which 
the  Roan<dte  Company  may  Justly  complain, 
however,  is  In  the  construction  the  judge 
himself  placed  upon  the  instrument.  In 
our  opinion,  according  to  its  terms,  Jackson 
Bros,  held  the  relation  of  Independent  con- 
tractors engaged  in  the  cutting  and  removal 
of  the  timber  of  the  Roanoke  Company. 
There  is  nothing  In  the  language  of  the  in- 
■tmment  by  which  Jackson  Bros,  are  made 
tlie  BorvantB  of  the  Roanoke  Company  em- 


ployed to  superintend  the  work  of  cutting 
and  removing  the  timber.  Jackson  Bros, 
come  clearly  within  the  recognized  defini- 
tion as  to  what  constitutes  an  indepoident 
contractor.  An  Independent  contractor  is 
one  who  undertakes  to  produce  a  given  re- 
sult, but  so  that  in  the  actual  execution  of 
the  work  he  Is  not  under  the  order  or  control 
of  the  person  for  whom  he  does  It,  and  may 
use  his  own  discretion  in  things  not  specified. 
Pollock  on  Torts,  78;  Barrow  on  Neg.  160. 
The  law  is  well  stated  in  Young  v.  Lumber 
Co.  (N.  C.)  60  S.  E.  656,  a  case  strikingly  like 
this,  and  by  which  it  is  controlled.  Mr.  Jus- 
tice Connor,  speaking  for  the  court,  says: 
"When  a  contract  Is  for  something  that  may 
be  lawfully  done,  and  it  is  proi)er  In  its 
terms,  and  there  has  been  no  negligence  in 
selecting  a  suitable  person  in  respect  to  It, 
and  no  general  control  is  reserved  either  in 
respect  to  the  manner  of  doing  it,  and  the 
person  for  whom  the  work  is  to  be  done  is 
interested  only  In  the  ultimate  result  of  the 
work,  and  not  in  the  several  steps  as  It  pro- 
gresses, the  latter  is  not  liable  to  third  per- 
sons for  the  negligence  of  the  contractor  as 
his  master." 

We  think  the  judge  below  should  have 
sustained  the  motion  to  nonsuit  as  to  the 
Boanoke  Company,  and  it  is  so  ordered.  As 
to  the  defendants  Jackson  Bros.,  we  award 
a  new  trial. 

HOKE,  J.,  concnrs  In  result 


.    IiATIMEB  V.  GBNEBAL  ELECTRIC  CO. 

(Supreme  Court  of  South  CaTolina.     Sept  29, 
1908.) 

1.  Master  and  Sebvant— Dakoebous  Place 
IN  Which  to  Wobk— Dutt  to  Wabn  Sbbv- 
Airr. 

Where  a  master  sets  a  servant  to  work  at 
a  dangerous  place  or  with  dangerous  appliances, 
and  knows,  or  ought  to  know,  that  the  servant 
is  not  aware  of  the  danger,  the  master  must 
warn  the  servant ;  but  where  the  servant  knows 
the  danger  of  the  situation,  warning  is  not  re- 
quired. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  84,  Master  and  Servant,  {}  297,  308,  300.] 

2.  Sake— NsauaENCE— Evidence. 

Where,  In  an  action  against  a  master  for 
injuries  to  a  servant,  the  servant  testified  that 
he  was  worlung  close  to  a  wire  and  did  not 
know  that  It  was  heavily  charged  with  elec- 
tricity, but  that  the  master  was  aware  of  it 
and  of  the  servant's  ignorance,  and  failed  to 
warn  the  servant  and  assnred  him  of  safety, 
there  was  evidence  of  negligence  of  the  master 
sufficient  to  go  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  {§  1044-1060.] 

8.  Sake— AsstncpnoN  of  Risk. 

Where  a  servant  was  ignorant  tliat  a  wire 
was  electrically  charged,  and  acted  In  reliance 
on  the  masters  assurance  of  safety,  and  the 
danger  of  injury  by  coming  in  contact  with  the 
wire  was  hidden,  the  servant  did  not  assume  the 
risk  of  injury  from  contact  with  the  wire. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  li  610-e24.] 
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4.  Savk— CoimiBi7T<nT  NsauoEifCK. 

Whei«  a  seryant  was  ignorant  of  the  hidden 
danger  from  an  electrically  charged  wire,  and 
act^  in  reliance  on  the  masters  promise  to 
cut  off  the  carrent  and  his  assurance  of  safety, 
the  servant  was  not  guilty  of  contributory  neg- 
ligence in  failing  to  take  precautions  to  avoid 
contact  with  it. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
Tol.  34,  Master  and  Servant,  {  676.] 

5.  Tbiali — Chaboiko  Jubt— Mattebb  of  Fact. 

Remarlts  of  the  judge  during  the  trial  on 
the  admissibility  of  the  evidence,  or  in  refusing 
motions  for  nonsuit  or  for  a  directed  verdict, 
do  not  as  a  general  rule  fall  within  the  in- 
hibition of  the  Constitution  against  charging 
the  jury  aa  to  matters  of  fact 

6.  Same. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  contact  with  an  electrically  charged  wire, 
counsel  for  defendant  in  argument  referred  to 
certain  conduct  of  defendant's  superintendent  as 
proper,  the  r«nark  of  the  trial  judge,  in  the 
presence  of  the  jnry,  that  the  superintendent 
was  careful  not  to  interfere  with  ouier  people's 
property,  bnt  was  absolutely  reckless  of  the 
lives  of  tbose  working  under  him,  was  prej- 
ndicia]  to  defendant  aa  an  expression  of  the 
opinion  of  the  judge  on  the  facts. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  R.  C.  Watts,  Judge. 

Acdoa  by  Walker  R.  Latimer  against  the 
General  Electric  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Patterson,  Haynswortb  &  Blythe,  for  ap- 
pellant O.  W.  S.  Hart  and  John  R.  Hart,  for 
respondent. 

JONES,  J.  The  plaintiff  recovered  judg- 
ment on  verdict  against  defendant  for  $1,380 
as  damages  for  personal  injuries  resulting 
from  contact  with  a  "live"  wire  while  in 
the  employment  of  defendant  in  installing  an 
electrical  equipment  in  Lenora  Mills,  at  York- 
vllle,  S.  C.  The  complaint  alleged  that  the 
injuries  were  caused  by  the.  negligent  and 
wanton  conduct  of  defendant  In  Several  par- 
ttcDlars;  bat  plalntlfrs  case  practically  nar- 
rowed to  the  question  whether  defendant 
breached  its  duty  to  plaintiff  in  directing 
him  to  vrork  In  a  place  of  great  danger,  in 
ck)8e  proximity  to  an  electrically  charged  wli« 
known  to  defendant,  bnt  of  which  plaintiff 
was  ignorant,  without  any  warning  of  such 
danger.  Besides  a  general  denial,  defend- 
ant pleaded  assumption  of  risk  and  contril>- 
Qtory  negligence.  Exceptions  are  now  taken 
to  refusal  of  defendant's  motion  for  a  non- 
snit  and  for  a  direction  of  verdict  These 
motions  were  made  upon  the  grounds  (1) 
that  there  was  no  evidence  of  negligence 
h)  falling  to  warn  plaintiff;  (2)  that  the  evi- 
dence showed  conclusively  that  plaintiff  as- 
snmed  the  risk;  (S)  that  the  evidence  show- 
ed conclusively  that  plaintiff  was  guilty  of 
contributory  negligence. 

There  was  some  testimony  tending  to  show 
that  plaintiff  was  about  30  years  old,  and 
fbat  he  had  some  experience  as  telephone 
lineman,  bad  on  one  or  two  occasions  helped 
to  string  up  uncharged  electric  wires  or 
cables,  bad  merer  worked  on  wires  charged 


with  high  voltage  of  dectrlcity,  but  knew 
It  was  dangerous  to  come  in  contact  with 
su(A  wires.  Mr.  Nye  was  superintendent 
for  defendant  In  Installing  the  electrical 
equipment,  and  a  few  days  before  the  injury 
employed  plaintiff  as  a  lineman.  On  March 
18,  1906,  in  flnishing  the  work,  Mr.  Nye  di- 
rected plaintiff  to  go  on  top  of  the  trans- 
formers and  paint  certain  parts  of  the  equip- 
ment there.  There  were  three  transformers, 
each  about  five  feet  high,  resting  on  a  bride 
foundation,  and  to  do  the  work  properly  it 
was  necessary  for  plaintiff  to  go  on  top  of 
them.  Having  finished  painting  on  the  third 
transformer,  plaintiff  observed  a  place  on 
one  of  the  others  which  had  been  overlooked, 
and  in  atfempting  to  go  here  to  paint  it  he 
raised  his  body  from  a  stooped  position  and 
his  back  came  In  contact  with  a  live  wire, 
which  was  suspended  from  the  roof  and  ex* 
tended  over  the  transformer,  about  3%  or 
4  feet  above  it,  and  was  connected  with  the 
lightning  arrester.  The  direct  current  from 
the  power  company's  main  line  was  transmit- 
ted Into  each  transformer  by  means  of  a 
wire  coimecting  with  an  oil  switch,  and  when 
this  switch  was  properly  thrown  the  cur- 
rent was  cut  out  from  the  transformer,  and 
In  such  condition  there  was  no  danger  of 
contact  with  a  live  wire  connected  with  the 
transformer.  The  danger  of  the  situation  arose 
from  the  deadly  currmt  flowing  through  the 
wire  over  the  transformer  connected  with 
the  lightning  arrester.  It  appears  that  the 
oil  switch  would  not  cut  the  current  off  this 
wire.  No  warning  was  given  plaintiff  that 
this  wire  was  live;  but  on  the  contrary. 
It  appears  from  the  evidence  that  Mr.  Nye, 
the  superintendent,  assured  plaintiff  that  he 
would  cut  the  oil  switch  and  there  would  be 
no  danger.  This  also  further  appears:  "Did 
you  know  there  was  any  high-current  wire 
right  above  you?  A.  No,  sir;  not  after 
Mr.  Nye  told  me  he  had  cut  off  the  cturrent 
and  ordered  me  to  work.  Q.  Did  Mr.  Nye 
assure  you  that  there  was  no  danger?  A. 
Yes,  sir.  Q.  Is  that  what  led  you  to  go 
up  there,  Mr.  Latimer?    A.  Yes,  sir." 

It  Is  true  that  at  the  time  of  the  trial 
plaintiff  testified  that  the  wire  above  him  was 
connected  with  the  lightning  arrester  and  was 
not  deadened  by  the  throwing  of  the  oil 
switch;  but  such  knowledge  after  the  occur- 
rence Is  not  surprising,  and  does  not,  of 
course,  conclusively  show  that  be  had  such 
knowledge  before  the  occurrence,  in  view 
of  ills  testimony  to  the  contrary.  The  gen- 
eral principle  of  law  applicable  here  Is  thus 
stated  In  Owings  v.  Moneynlck  Oil  Mill,  55 
S.  C.  487,  33  S.  E.  612:  "It  is  the  duty  of 
the  master,  when  a  servant  is  set  to  work  at 
a  dangerous  place,  or  with  dangerous  ma- 
chinery or  other  appliances,  to  warn  the  serv- 
ant of  the  danger  to  which  he  Is  exposed, 
where  he  knows  or  ought  to  know  that  the 
servant  is  not  aware  of  the  danger;  and  it 
is  negligence  on  the  part  of  the  master  to 
fall  to  give  such  warning  in  such  a  case.    But 
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vrbere  the  Dervant  knows  the  dangerous  na- 
ture of  the  situation  in  which  he  Is  requir- 
ed to  worlc,  or  of  the  machinery  or  other 
appliances  which  he  Is  to  use,  such  warning 
would  not  only  be  useless,  but  would  be  ab- 
surd." As  there  was  testimony  tending  to 
show  that  plaintiff  did  not  know  that  the 
wire  yery  near  which  he  was  put  to  work 
was  live,  and  that  defendant  was  aware  of 
such  danger  and  of  plaintiff's  Ignorance 
thereof,  and  yet  failed  to  warn  plaintiff  of 
danger,  but  assured  him  of  safety,  there  was 
evidence  of  negligence  to  go  to  the  jury. 

Assumption  of  risk  by  the  plaintiff  was 
not  conclusively  shown  by  tl>e  testimony.  If 
plaintiff  was  ignorant  of  the  fact  that  the 
wire  was  live,  and  acted  In  reliance  upon  de- 
fendant's assurance  of  safety,  as  he  testi- 
fied, it  cannot  be  affirmed  that  he  assumed 
the  risk.  The  danger  was  not  obvious,  but 
was  hidden,  as  according  to  the  testimony 
bo  one,  from  mere  inspection  of  the  wire, 
could  know  that  a  deadly  current  was  flowing 
through  it  Mew  v.  RaUway,  55  S.  0. 100,  82 
S.  K  828;  Blms  v.  Southern  Power  Co.,  79 
S.  O.  508,  60  S.  B.  1110.  Nor  is  contributory 
negligence  the  only  inference  of  which  the 
testimony  is  susceptible.  If  plaintiff  was 
Ignorant  of  the  hidden  danger,  and  was  act- 
ing In  reliance  on  the  defendant's  promise  to 
cut  off  the  current  and  assurance  of  safety, 
be  would  naturally  and  reasonably  regard 
the  wire  harmless,  and  thus  fall  to  take  the 
necessary  precaution  to  avoid  contact  with  it. 
There  was,  therefore,  no  error  of  law  in  re- 
fusing the  motion  for  nonsuit  and  to  direct 
a  verdict  for  defendant. 

The  remaining  exception  relates  to  the 
following  Incident  during  the  trial:  Plain- 
tiff had  testified  that  previous  to  going  upon 
the  transformer  be  asked  Mr.  Nye  If  he  had 
got  the  current  cut  off,  to  which  Mr.  Nye  re- 
plied that  he  had  not;  that  he  could  not  get 
In  the  telephone  ofSce,  and  could  not  find 
the  manager;  that  plaintiff  then  said:  "I 
have  Just  quit  work  for  them,  and  I  can  get 
In  the  office.  I  know  how  to  operate  the 
switch  board,  and  I  could  have  the  current 
cut  off."  To  which  Mr.  Nye  replied:  "No; 
that  won't  do.  It  will  look  like  we  are  in- 
truding on  them.  We  will  go  down  and  cut 
that  oil  switch  out,  and  there  will  be  no 
danger,  and  we  will  finish  up  the  work  and 
quit  for  the  day."  In  the  argument  on  the 
motion  for  nonsuit  Mr.  Haynesworth,  at- 
torney for  defendant,  alluded  to  this  testi- 
mony and  spoke  of  the  conduct  of  Mr.  Nye  in 
not  authorizing  an  Intrusion  Into  the  tele- 
phone office  as  very  proper,  whereupon  his 
honor,  Judge  Watts,  the  Jury  being  present, 
made  this  remark:  "He  (meaning  Mr.  Nye) 
was  careful  not  to  interfere  with  other  peo- 
ple's property,  but  absolutely  reckless  of  the 
lives  of  the  people  working  under  him."  Mr. 
Haynesworth  then  said:  "As  your  honor 
has  already  reached  that  conclusion  in  ad- 
vance of  the  argument,  it  Is  unnecessary  for 
me  to  continue."    Whereupon  Judge  Watts 


said:  "I  have  reached  the  conclusion  not  to 
grant  a  nonsuit  in  this  case."  Appellant 
contends  that  the  remark  of  the  Judge  that 
Mr.  Nye,  the  alleged  r^resentatlve  of  de- 
fendant, "was  absolutely  reckless  of  the  lives 
of  the  people  working  under  him,"  was  a 
strong  expression  of  opinion  as  to  a  material 
question  of  fact  in  the  case,  and,  being  made 
In  the  presence  of  the  Jury,  was  in  effect  a 
charge  upon  the  facts,  In  violation  of  the 
Constitution. 

The  general  rule  is  that  remarks  made  by 
a  circuit  Judge  In  the  course  of  a  trial  upon 
the  admissibility  of  evidence,  or  in  refusing 
motion  for  nonsuit,  or  motion  to  direct  a 
verdict,  does  not  fall  within  the  inhibition  of 
the  Constitution  against  charging  the  Jury 
as  to  matters  of  fact  State  v.  Marchbanks, 
61  S.  C.  17,  39  S.  B.  187;  State  v.  ThrallkilV 

71  S.  O.  142.  60  S.  B.  551;  Tlnsley  v.  Tel.  Co., 

72  S.  0.  352,  61  S.  B.  913;  Willis  v.  Tele- 
graph Co.,  73  S.  G.  383,  53  S.  E.  639;  State- 
T.  Arnold,  80  S.  0.  383,  61  S.  E.  891.  But  In. 
Willis  v.  Telegraph  Co.,  the  court  declared: 
"No  doubt  if  such  comments  were  carried 
to  the  extent  that  would  make  the  circuit 
Judge  a  participant  In  the  decision  of  the- 
facts  upon  which  the  issue  depended,  there 
would  be  good  ground  for  a  new  trial, 
as  amounting  practically  to  a  disguised 
charge  of  facts."  In  State  v.  Arnold  the- 
coiurt  said:  "Possibly  a  case  might  arise  13 
which  a  Judge  might  abuse  his  privilege  to 
give  bis  reasons  for  refusing  such  a  motion  [to- 
direct  verdict],  by  using  language  which 
would  be  reasonably  calculated  to  Impress- 
upon  the  Jury  his  opinion  as  to  what  are  the- 
facts  of  the  case,  or  as  to  the  force  or  suffi- 
ciency of  the  testimony,  etc."  We  think  the 
circuit  Judge  in  this  case  transcended  thfr 
limits  of  his  power  and  discretion,  to  the- 
prejndice  of  appellant  He  expressed  before 
the  Jury  in  the  strongest  terms  his  opinion 
on  the  facts  as  to  the  vital  Issue  In  the  case, 
and  there  is  no  reason  to  doubt  that  such 
remarks  impressed  the  Jury  that  the  court 
not  only  thought  the  defendant  negligent 
but  absolutely  reckless,  in  protecting  the 
lives  of  its  employes.  For  this  reason  there- 
must  be  a  new  trial. 

The  Judgment  of  the  circuit  court  Is  re- 
versed. 


BROWN  V.  THOMPSON  et  al. 

(Supreme  Court  of  South  Carolina.     Sept  30,. 
1908.) 

1.  (30VENAHT8—BBEACH— Eviction. 

Where  a  deed  of  conveyance  calls  for  a  per- 
fect title,  the  purchaser  cannot  set  up  an  in- 
cumbrance as  a  breach  of  the  warranty,  unless 
he  has  been  evicted  under  it  or  has  actually  ex- 
tin^niished  it  to  protect  his  title  and  possession. 
[Ed.  Note.— For  cases  in  point  see  (3ent  Dig. 
vol.  14,  Covenants,  |  157.] 

2.  Same. 

A  grantee  cannot  repudiate  the  invalid  ti~ 
tie  under  which  he  entered,  and  recover  the  en- 
tire purchase  money,  where  the  grantor  sold  in. 
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good  faith,  with  bo  knowledge  of  a  defect,  or 
where  both  parties  in  executing  the  deed  had  in 
▼lew  the  superior  title ;  and  where  the  grantee 
buys  up  the  better  title  the  grantor  can  only 
be  compelled  to  refund  the  amoant  paid  there- 
for. 

(E^.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  14,  Covenants,  {  24&] 

8,  Saue. 

Where  the  parties  to  a  deed  calling  for  per- 
fect title  apprehended  that  the  land  was  sub- 
ject to  a  Judgment,  and  the  land  was  incum- 
bered by  such  judgment,  and  the  purchaser  toolc 
an  assignment  of  the  bond  of  the  purchaser  at 
a  sheriff's  sale,  there  was  breach  of  the  war- 
ranty to  the  extent  of  the  consideration  paid 
for  the  outstanding  title,  and  the  vendor  hat 
the  right  to  the  agreed  purchase  money,  less 
the  sum  paid  for  the  b<»ia  at  the  sheriff  s  sale. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  {  248.] 

Appeal  from  ComiiK»i  Pleas  Clrcnit  Court 
of  Spartanburg  County ;  R.  O.  Purdy,  Judge. 
•  Action  by  C.  T.  Brown  against  J.  C.  Thomp- 
son and  another.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Reversed. 

S.  T.  McCravy  and  Simpson  &  Bomar,  for 
appellant  C.  P.  Sims  and  O.  L.  Scliumpert, 
for  reepondenta. 

WOODS,  3.  This  action  was  brought  for 
1550,  the  balance  alleged  to  be  due  on  the 
purchase  money  of  a  tract  of  land.  The 
plaintiff,  C.  T.  Brown,  on  18th  December, 
1894,  made  a  deed  of  conveyance  to  the  de- 
fendant J.  G.  Thompson,  with  the  usual 
clause  of  general  warranty;  the  considera- 
tion expressed  being  $700.  On  the  same  day 
Brown  and  Thompson  made  an  agreement 
with  respect  to  the  purchase  money  and  the 
occupation  of  the  land,  of  which  the  following 
is  a  copy:  "South  Carolina,  Spartanburg 
County.  Know  all  men  by  these  presents, 
that  we,  G.  T.  Brown,  of  the  first  part,  and 
J.  C.  Tbompson,  of  the  second  part,  do  make 
and  adopt  the  following  as  our  contract,  that 
Is  to  say:  I,  J.  O.  Thompson,  agree  to  pay 
Cl  T.  Brown  fifty  dollars  per  year  for  the 
rent  of  the  Hammett  land,  bought  of  said 
Brown,  till  the  titles  are  perfected.  Then  I 
am  to  pay  the  balance  of  seven  hundred  dol- 
lars, not  paid  as  heretofore  as  rent  as  afore- 
said, but  In  no  Instance  not  more  than  seven 
hundred  dollars  is  to  be  paid.  And  it  is  the 
true  Intent  and  meaning  of  the  parties  to 
this  contract  that  fifty  dollars  a  year  Is  to 
1>e  paid  till  the  land  titles  are  perfected. 
Then  the  balance  is  to  be  paid  In  two  years 
from  that  date,  with  Interest  from  perfection 
of  the  title.  Witness  our  hands  and  seals 
this  December  18,  1804." 

The  defect  in  the  title,  apprehended  by 
the  parties,  arose  out  of  a  claim  that  the 
land  should  be  subjected  to  a  Judgment  in 
favor  of  the  executors  of  C.  B.  Hammett 
against  Agnes  R.  Brown,  the  mother  of  C.  T. 
Brown,  from  whom  he  bad  derived  title. 
The  deed  of  Agnes  R.  Brown  to  C.  T.  Brown 
was  dated  29th  July,  1893,  and  the  Hammett 
Judgment  was  not  entered  until  27th  Octo- 
ber, 1804;  but  the  purchase  money  of  $800 


was  not  to  l>e  paid  until  the  titles  were  per- 
fected, and,  Mrs.  Brown  having  died,  none 
of  it  has  ever  been  paid.  The  land  was  sold 
by  the  sheriff  under  the  Hammett  Judgment, 
and  bid  off  by  Stanyarne  Wilson,  Esq.,  for 
$100.  Mr.  Wilson,  without  taking  title,  as- 
signed his  bid  to  the  defendant  J.  C.  Thomp- 
son for  the  consideration  of  $428.  and  the 
sheriff  made  title  direct  to  Thompson.  In  ex- 
planation of  his  failure  to  bid  on  the  land, 
Brown  offered  evidence  tending  to  prove 
that  he  had  a  verbal  agreement  with  Thomp- 
son that  the  latter  should  Ud  to  the  amount 
of  $700  in  the  interest  of  both.  The  defend- 
ant J.  C.  Thompson  denied  that  he  bad  made 
such  agreement,  or  that  Mr.  Wilson  had  bid 
off  the  land  for  him.  As  we  view  the  case, 
however,  these  Issues  of  fact  are  not  vital. 

The  master  reported  that  the  plaintiff  did 
not  have  a  valid  title  when  he  conveyed  to 
I.  0.  Thompson,  because  the  land  was  sub- 
ject to  the  Hammett  debt;  that  Thompson 
subsequently  acquired  a  good  title  from  the 
sheriff  by  virtue  of  the  sale  under  the  Ham- 
mett Judgment;  and  concluded  from  these 
facts  that  Thompson  owed  the  plaintiff 
nothing  on  his  contract  for  the  purchase 
money.  In  these  findings  the  circuit  Judge 
concurred  and  dismissed  the  complaint. 

We  agree  that,  for  the  purposes  of  this 
case,  the  Hammett  debt  must  be  considered 
to  have  been  a  lien  or  ctiarge  on  the  land, 
in  the  hands  of  Mrs.  Agnes  R.  Brown,  and 
C.  T.  Brown,  to  whom  she  conveyed,  and  the 
defendant  Thompson,  to  whom  C.  T.  Brown 
conveyed.  Had  the  deed  expressed  the  whole 
contract,  Thompson  could  not  have  set  up 
the  incumbrance  as  a  breach  of  the  warranty, 
unless  he  had  been  evicted  under  it,  or  had 
actually  extinguished  it  in  whole  or  in  part 
to  protect  his  title  and  possession.  Whit- 
worth  V.  Stuckey,  1  Rich.  Eq.  407;  Evans  v. 
McLucas,  12  S.  C.  64;  Chllds  v.  Alexander, 
22  S.  O.  185;  Lessly  v.  Bowie,  27  S.  C.  193, 
a  S.  K.  199;  Moss  v.  Jeffries,  32  S.  C.  195, 
10  S.  E.  939;  Nathans  t.  Stelnmeyer,  67  S. 
0.  393,  35  S.  B.  733;  Computing  Scales  Co. 
V.  Long,  66  S.  O.  382,  44  S.  EL  963,  65  L.  B. 
A.  2&4. 

Thompson  did  not  adopt  the  course  of  ex- 
tinguishing the  Incumbrance  and  thus  per- 
fecting his  title  by  direct  payment  of  the 
Judgment,  but  chose  the  plan  of  taking  an 
assignment .  of  the  bid  of  the  purchaser  at 
the  sheriff's  sale,  and  by  this  means  acquir- 
ing title  from  the  sheriff.  Many  authorities 
will  be  found  holding  that  where  the  title 
of  the  grantor  falls  completely,  and  the  gran- 
tee has  to  purchase  the  outstanding  valid  ti- 
tle to  protect  himself,  this  is  a  constmctlye 
eviction.  Under  the  general  principle,  above 
stated,  as  established  In  this  state  by  the 
authorities  cited,  we  think  there  would  in 
such  case  be  a  breach  to  the  extent  of  the 
consideration  necessarily  paid  for  the  ac- 
quisition of  the  outstanding  title,  and  the 
grantee  could  recover  the  amount  so  paid  in 
an  action  against  his  grantor,  or  have  it 
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credited  on  the  unpaid  portion  of  the  par- 
cfaaae  money.  But  the  general  rule  is  that 
the  grantee,  who  has  acquired  the  better  ti- 
tle, cannot  repudiate  the  Inyalld  title  under 
which  he  entered  and  recover  the  entire  pur- 
chase money.  Certainly  he  cannot  do  bo 
where  the  grantor  sold  in  good  faith,  with 
no  knowledge  of  a  defect,  or  where  both 
parties,  in  executing  the  deed  or  contract  of 
sale,  took  Into  consideration  or  had  in  view 
the  superior  title.  The  Supreme  Court  of 
the  United  States  adopts  this  language  In 
stating  the  rule:  "That  if  a  vendee  buys  up 
a  better  title  than  that  of  a  vendor,  and  the 
vendor  was  guilty  of  no  fraud,  he  can  only 
be  compelled  to  refund  to  the  vendee  the 
amount  of  money  paid  for  the  better  title." 
Galloway  v.  Flnley,  12  Pet  2©*,  9  L.  Bd. 
1079.  This  was  laid  down  as  the  principle 
to  be  followed  In  the  courts  of  law,  as  well 
as  equity,  in  Ward  v.  Bevll,  3  Rich.  427, 
which  was  cited  and  applied  in  Parker  v. 
Walker,  12  Rich.  138^  although  in  the  latter 
case  the  vendor  had  fraudulently  embraced 
land  in  his  deed  for  which  he  had  no  title. 
The  principle  Is  discussed  and  applied,  also, 
In  Frlnk  v.  Thomas,  20  Or.  266,  25  Paa  717, 
12  L.  R.  A.  239,  and  HoUoway  v.  Miller,  84 
Miss.  776,  86  South.  531. 

It  follows  that  the  plaintiff  has  the  right 
to  the  purchase  money  of  $700,  with  Interest 
from  the  date  of  the  perfecting  of  the  title 
by  the  sheriff's  deed,  less  $60  paid  by  defend- 
ant to  him  under  the  contract,  and  $423  paid 
by  defendant  for  Mr.  Wilson's  bid  at  the 
sheriff's  sale. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  I>e  reversed. 


GRAY  &  SHEALY  v.  CHARLESTON  &  W. 
C.  BY.  CO. 

(Supreme  Court  of  South  Carolina.     Sept  29, 
1908.) 

1.  Tbiai,— QuBsnoHS  roB  Jubt  —  Directing 
Vebdict. 

Where,  in  an  action  for  damaEes  for  and 
the  abatement  of  a  nuisance  caused  by  smoke, 
dust,  and  noise  from  the  operation  of  a  coaling 
chute,  and  for  the  obstruction  of  a  street,  there 
was  no  evidence  of  the  obstruction  of  the 
street  it  was  not  error  to  charge  that  there 
could  be  no  recovery  on  that  ground,  and  that 
ordinarily  no  citizen  may  bring  an  action  for 
obstruction  of  a  highway. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §{  376-389.] 

2.  Highways— Obstbuction  —  Bemedt  —  In- 
DioTMBNT— Action  by  Pbivatb  Citizen. 

While  generally  indictment  is  the  remedy 
for  the  obstruction  of  a  public  highway,  a  pn- 
vate  citizen  may  maintain  a  civil  action  for 
damages  or  abatement  on  allegation  and  proof 
of  such  obstruction  and  of  direct  and  special 
damages  resulting  to  him  different  In  kind  from 
that  sustained  by  the  public. 

3.  MuNiciPAi,   Gobfobations— Stbeets  —  Ob- 
stbuction—Actions  BY  Private  Citizens— 

COHFLAINT. 

A  complaint  in  an  acti<«  for  damages  for 
and  the  abatement  of  a  nuisance  obstructing  a 
street,  which  alleges  that,  in  disregard  of  the 
rights  of  plaintiff  as  the  owner  of  lots  on  the 


street  whidi  was  his  only  means  of  access  there- 
to, defendant  obstructed  the  street  by  digging  a 
pit  therein,  rendering  it  impassable,  and  that  as 
a  result  thereof  plaintiff  was  excluded  from  the 
street  and  access  to  his  propfnrty  by  means 
thereof  destroyed,  diminishing  the  value  of  his 
property,  states  a  cause  of  action,  since  it  shows 
a  direct  injury  to  plaintiff,  different  in  kind 
from  that  sustained  by  the  public 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  i  1506.] 

4.  Appeal  ano  Ekbob— Revebsible  Ebbob. 

Where,  in  an  action  for  damases  for  and 
the  abatement  of  a  nuisance  created  by  a  coal- 
ing chute,  causing  dust  and  noise  to  the  injury 
of  plaintiff,  and  the  obstruction  of  a  street  in 
front  of  his  premises,  causing  direct  and  xieculiar 
injury  to  him,  the  court  properly  denied  relief 
on  account  of  dust  and  noise  occasioned  by  the 
chute,  the  error  in  refusing  relief  for  the  ob- 
struction of  the  street  was  not  ground  for  the 
reversal  of  the  whole  case,  but  the  judgment 
will  stand  without  prejudice  to  the  right  of 
plaintiff  to  a  new  trial  for  the  obstruction  of  the 
street 

[Ed.  Note. — For  cases  in  noint,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4555-1559.] 

Gary,  A.  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court  of 
Laurens  County;   B.  a  Watts,  Judge. 

Action  by  Gray  &  Shealy  against  the 
Charleston  &  Western  Carolina  Ballway 
Company.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Affirmed,  without  preju- 
dice to  the  right  to  plaintiffs  to  bring  a  new 
action. 

W.  C.  Irby,  Jr.,  Stanyame  Wilson,  and 
Sanders  &  De  Pass,  for  appellants.  S.  J. 
Simpson  and  .Simpson,  Cooper  &  Babb,  for 
respondent 

JONES,  J.  This  action  was  to  recover 
damages  for  an  alleged  nuisance  and  abate- 
ment thereof,  and  resulted  in  a  verdict  and 
Judl^ent  for  defendant  The  complaint 
charged  that  the  nuisance  was  created  by  the 
defendant's  erecting  on  Its  premises  in  the 
town  of  Laurens  a  high  coaling  chute,  the 
operation  of  which  caused  smoke,  dust,  cin- 
ders, and  noise,  day  and  night  to  the  injury 
of  plaintiff's  abutting  property.  The  com- 
plaint further  alleged  nuisance,  in  that  the 
erection  of  the  coal  chute  obstructed  Hance 
street  a  public  highway  of  Laurens,  and  ex- 
cluded plaintiff  from  the  use  of  said  street 
and  wholly  prevented  and  destroyed  ingress 
to  plaintiffs'  property,  to  plaintiffs'  great  dam- 
age. The  case  contains  this  statement :  "No 
testimony  was  offered  as  to  the  obstruction 
of  the  alleged  public  street  referred  to  in  the 
complaint,  for  the  reason  that  his  honor  held 
at  the  outset  of  the  case  that  the  remedy  for 
a  naisance  of  that  kind  was  by  indictment 
and  not  by  action." 

Appellants'  first  exception  is  directed 
against  this  ruling  of  the  court  and  the  sixth 
^ceptlon  is  to  the  following  charge  relating 
to  that  subject :  "I  charge  you  as  a  matter 
of  law  that,  even  if  the  defendant  railway 
company  here  have  obstructed  a  public  street 
over  there*  under  the  testimony  in  this  case, 
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and  under  the  law,  the  plaintiffs  are  not  en- 
titled to  any  damage  for  that,  because,  wher- 
ever a  public  road  la  obstructed,  that  affects 
the  public  generally,  and  parties  can  be  in- 
dicted for  obstructing  a  public  road,  one  that 
was  laid  out  and  dedicated  to  the  public,  or 
where  the  public  have  acquired  the  right  to 
go  oyer — any  obstruction  and  Interference 
with  that  road  the  parties  can  be  Indicted 
for  and  punished.  That  Is  a  misdemeanor 
onder  the  laws  of  this  state.  So  no  citizen 
has  a  right  ordinarily  to  bring  any  action 
for  damages  for  the  obstruction  of  a  public 
road.  The  public  generally  is  Interested  in 
that,  and  that  can  be  done  by  Indictment" 
Inasmuch  as  there  was  no  testimony  what- 
ever as  to  the  obstruction  of  the  street,  it 
was  not  error  to  charge  that  there  could  be 
no  recovery  on  that  ground  "under  the  testi- 
mony." Nor  was  it  error  to  charge  that  "or- 
dinarily" no  citizen  has  the  right  to  bring  an 
action'  for  damages  for  obstruction  of  a  high- 
way. The  general  rule  is  that  Indictment  Is 
the  remedy  for  obstruction  of  a  public  high- 
way. The  exception  to  the  rule  Is  that  a 
private  citizen  may  maintain  a  dvll  action 
for  damages  or  abatement  with  respect  to  a 
public  nuisance  upon  allegation  and  proof  of 
sudi  obstruction  and  of  direct  and  special 
damages  resulting  to  him,  different  in  kind 
from  what  the  public  may  sustain.  The  rule 
and  exception  has  be«i  illustrated  by  numer- 
ous cases  in  this  state.  Carey  v.  Brooks,  1 
Hill,  867;  McLauchlin  v.  Railroad,  6  Rich. 
Law,  690;  Steamboat  Company  v.  Railroad 
Company,  80  S.  C.  S46,  9  S.  E.  650,  4  L.  R. 
A.  209,  14  Am.  St.  Rep.  923 ;  Steamboat  Co. 
V.  Railroad  Co.,  46  S.  C.  336,  24  S.  E.  337,  88 
U  R.  A.  541,  67  Am.  St.  Rep.  688 ;  Cherry  v. 
Rode  Hill,  48  S.  C.  560,  26  8.  B.  798;  Threatt 
V.  Mining  Co.,  49  S.  C.  180,  26  S.  E.  970; 
Baltzeger  v.  Railway,  54  S.  0.  250,  82  S.  B. 
358,  71  Am.  St  Rep.  789;  Manson  v.  RaU- 
way,  64  8.  C.  13(^  41  S.  B.  882.  The  charge, 
therefore,  affords  no  basis  for  a  new  trial  Of 
the  issues  which  were  submitted  to  the  Jury. 
The  ruling,  however,  which  is  complained 
of  in  the  first  exception,  gives  us  more  con- 
cern ;  for  the  ruling  was  based,  not  upon  the 
testimony,  but  upon  the  allegations  of  the 
complaint  In  other  words,  the  effect  of  the 
ruling  was  tantamount  to  sustaining  a  demur- 
rer to  the  cause  of  action  based  upon  the 
obstruction  of  the  street,  and  it  appears  that 
because  of  such  ruling  no  testimony  was  of- 
f^ed  on  that  matter.  The  allegation  of  the 
complaint  is  as  follows:  "More  than  20 
years  prior  thereto  there  was  a  street  or 
traveled  place,  known  as  Hance  street,  known, 
used,  occupied,  enjoyed,  and  claimed  by  the 
public,  and  so  recognized  by  the  public,  and 
for  a  great  number  of  years  worked  by  the 
said  town  of  Laurens  as  one  of  its  streets  or 
traveled  places,  which  was  and  is  the  only 
meaoB  of  egress  for  a  large  part  of  the  resi- 


dence lots,  among  which  are  the  lots  belong- 
ing to  plaintiffs  herein,  and  that  neither  the 
defendant  nor  any  one  else  had  the  right  to 
obstruct  or  close  the  same ;  that  nevertheless, 
and  In  defiance  and  disregard  of  the  rights 
of  plaintiff*,  because  of  their  ownership  of 
lots  fronting  upon  said  traveled  place  or 
street  and  which  was  their  only  means  of 
egress  to  the  same,  the  said  defendant, 
Charleston  &  Western  Carolina  Railway  Com- 
pany, using  and  enjoying  the  franchise  and 
rights  of  the  said  Greenwood,  Laurens  & 
Spartanburg  Railway  Company,  ororessively 
and  with  a  high  hand  have  obstructed  and 
dosed  said  street  or  traveled  place  by  dig- 
ging a  deep  pit  for  the  hoisting  BK>aratu8  of 
said  chute  on  the  said  road,  by  reason  of 
which  the  use  thereof  has  been  rendered 
wholly  impossible  to  the  public  and  to  these 
plaintiffs,  and  by  otherwise  obstructing  said 
street  or  traveled  place,  and  appropriating 
the  same  to  the  private  use  and  purposes  of 
said  defendant  corporation ;  that  as  a  direct 
result  thereof  plaintiffs  have  been  entirely  ex- 
cluded from  said  street  and  ingress  to  their 
property  by  means  thereof  wholly  prevented 
and  destroyed,  and  that  the  said  property  of 
plaintiffs  and  its  value  have  been  specially, 
peculiarly,  and  materially  diminished  by  be- 
ing derived  of  said  street;  that  the  dam- 
age to  plaintiffs  by  the  aforesaid  nuisance  is 
specific  and  different  in  kind,  as  well  as  in 
degree,  from  the  damage  to  the  public  gen- 
erally, by  reason  of  the  mattera  and  things 
hereinbefore  alleged,"  etc.  We  think  the 
complaint  states  a  cause  of  action  for  street 
obstruction,  as  it  is  alleged  that  such  ob- 
struction directly  prevents  and  destroys  in- 
gress to  plaintiffs'  abutting  property,  to  their 
Injury.  This,  If  established  by  proof,  would 
be  a  direct  injury,  peculiar  to  plaintiffs  and 
different  in  kind  from  that  sustained  by  the 
public.  We  are  impressed,  however,  tliat  this 
error  should  not  woiic  a  new  trial  on  the 
other  Issues,  which  were  submitted  to  the 
Jury  upon  the  testimony,  but  should  only 
operate  to  hold  the  Judgment  to.  be  without 
prejudice  of  the  right  of  plaintiffs,  if  so  ad- 
vised, to  a  trial  upon  the  cause  of  action  for 
street  obstruction. 

The  remaining  exceptions  relate  to  rulings 
as  to  the  admissibility  of  testimony.  We 
find  no  merit  in  these  exceptions.  An  exami- 
nation of  the  record  shows  that  the  testimony 
which  it  is  claimed  was  excluded  was  In  fact 
admitted  in  full  measure,  and  appellant  in  no 
wise  prejudiced. 

The  judgment  of  the  drcnlt  court  Is  affirm- 
ed, but  without  prejudice  to  the  right  of  the 
plaintiffs,  if  BO  advised,  to  have  a  trial  up- 
on the  cause  of  action  for  street  obstruction. 

OARY,  A.  J.  The  Judgment  should  be  re- 
versed, and  I  think  there  should  be  a  new 
trial  without  attaching  a  condition. 
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GERATT  V.  ATI.ANTIC  COAST  LINE  R. 

CO.  et  a]. 

(Supreme  Conrt  of  South  Carolina.     Sept.  25, 
1908.) 

1.  Cabbiebs— Refbioeratob  Cab  SniPUENT— 
Failube  to  PaoPERLT  Re-Ice — Evidence. 

Thoagh  the  complaint  for  injury  to  a  ahip- 
ment  in  a  refrigerator  car  is  based  only  on  lack 
of  proper  re-icmg,  and  makes  no  allegation  of 
delay  in  transportation,  plaintiff  may  show  the 
schedule  time  for  the  car,  and  the  delay  in 
its  transportation,  as  b«iring  on  the  necessity 
of  re-icing  the  car  more  times  when  so  delayed 
than  when  running  on  schedule  time. 

2.  Bake— TiiiE  Schbd0i.es— ADinsstBiLiTT. 

A  carrier's  schedule  of  running  time  is  ad- 
missible against  it,  though  printed  the  year  be- 
fore the  snipment  with  relation  to  which  it  is 
introduced ;  there  being  no  evidence  of  change. 
8.  TBiAiy-^lNSTBUorioKs— Necessity  of  Con- 

STBUINO    CONTBACT. 

The  only  issues  in  an  action  for  injury  to 
a  shipment  in  a  refrigerator  car  being,  as  stat- 
ed by  the  trial  court,  whether  the  car  had  beeu 
properly  re-iced,  and,  if  not,  whether  the  injury 
was  due  to  that  or  some  otner  cause,  and  tnere 
being  nothing  in  the  bill  of  lading  affecting 
such  issues,  the  carrier  may  not  complain  that 
the  court  in  stating  the  issues  did  not  construe 
the  bill  of  lading;  it  not  being  disputed  that 
the  carrier  assumed  the  obligation  to  re-ice 
adequately  from  point  of  shipment  to  destina- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §S  587-595.f 

4.  Cabbiebs  —  Bill  of  Ladiko  —  Delay  in 
Tbanspobtation — Re-Ioino  Refbiqebatob 
Cabs. 

Clauses  in  a  bill  of  lading,  exempting  the 
carrier  from  liability  for  delay  in  transporta- 
tion arising  from  specified  causes,  did  not  re- 
lieve it,  when  delay  occurred,  from  the  (ri)liga- 
tion  which  it  assumed  to  re-ice  a  refrigerator 
car  from  point  of  shipment  to  destination. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  J  703.] 

Appeal  from  Common  Pleas  Circuit  Coart 
of  Charleston  County. 

Action  by  W.  C.  Geraty  against  the  Atlan- 
tic Coast  Line  Railroad  Company  and  an- 
other. Judgment  for  plaintiff.  Defendants 
appeal.    Affirmed. 

Mordecal  &  Gadsden  and  Rutledge  ft  Ha- 
good,  for  appellants.  Legare,  Holman  ft  Bak- 
er, for  respondent. 

WOODS,  J.  The  allegations  of  the  com- 
plaint necessary  to  an  understanding  of  the 
appeal  are  that  the  "Armour  Car  Lines"  Is 
a  corporation  which  undertakes  to  furnish 
cars,  properly  Iced,  for  the  transportation 
of  perishable  vegetables  and  other  articles 
of  like  character,  and  the  Atlantic  Coast 
Line  Railroad  Company  is  a  corporation  do- 
ing business  as  a  common  carrier  of  freight; 
that  on  3d  April,  1906,  the  Armour  Car  Lines 
furnished  at  Yonge's  Island,  S.  C,  a  refrig- 
erator car  to  be  loaded  by  plaintiff  with  cab- 
bage plants  for  transportation  to  Muscatine, 
Iowa ;  that  the  car  was  loaded  with  1,000,000 
cabbage  plants,  consigned  to  Hahu  Bros. 
Company,  at  Muscatine,  and  received  by  the 
Atlantic  Coast  Line  Railroad  Company  at 
Xonge's  Island,  one  of  Its  stations,  for  trans- 


portation ;  that  the  plaintiff  paid  the  freight 
charges  to  the  Atlantic  Coast  Line  Railroad 
Company,  and  also  paid  the  refrigerator 
charges  for  the  car;  that  the  defendants 
failed  to  Ice  the  car  properly  In  the  course 
of  transportation,  and  for  lack  of  proper  re- 
Idng  the  car  became  hot,  and  plants  of  the 
value  of  $904.80  were  wilted,  scalded,  and 
otherwise  Injured,  so  that  they  were  entire- 
ly worthless.  The  defendants  by  their  an- 
swer denied  that  the  car  was  not  properly 
Iced  In  the  course  of  transportation,  and  de- 
nied that  the  cabbage  plants  were  injured 
from  that  cause.  The  plaintiff  recovered 
Judgment  for  $900,  and  the  defendant  ap- 
pealed. 

The  defendants  first  assign  error  In  the 
admission  of  the  railroad  schedule  and  oth- 
er evidence  tending  to  show  delay  In  trans- 
portation; their  contention  being  that,  as 
there  was  no  charge  In  the  complaint  of  de- 
lay in  transportation,  the  schedule  was  Ir- 
relevant The  witness  John  W.  Geraty  tes- 
tified that  according  to  the  schedule  furnish- 
ed him  by  the  soliciting  agent  of  the  Atlantic 
Coast  Line  Railroad  Company  the  car's  time 
from  Tonge's  Island  to  Muscatine  should 
have  been  79  hours  and  5  minutes,  whereas 
the  actual  time  was  181  hours,  making  a 
delay  of  nearly  112  hours.  There  was  testi- 
mony from  the  same  witness  that  refrigera- 
tor cars  should  be  re-iced  every  12  hours,  and 
from  one  of  the  defendant's  witnesses  that 
re-lcing  every  24  hours  was  sufficient  There 
was  also  testimony  as  to  the  re-lclng  sta- 
tions, and  the  number  of  times  and  the 
places  where  the  car  was  re-lced.  In  view 
of  this  aspect  of  the  issues,  It  was  clearly 
competent  to  Introduce  evidence  of  the  sched- 
ule time  of  the  car  and  the  delay  In  Its  trans- 
portation, as  tending  to  show  that  the  car 
required  to  be  re-iced  a  greater  number  of 
times  when  delayed  112  hours  than  when 
running  on  regular  schedule. 

It  was  not  a  valid  objection  to  the  sched- 
ule that  It  was  printed  In  the  year  1905,  be- 
cause there  was  no  evidence  of  any  change 
made  for  the  year  1906.  As  the  witness  John 
W.  Geraty  expressly  testified  the  schedule  of- 
fered was  quoted  to  him  by  Mr.  Renneker, 
the  agent  of  the  Atlantic  Coast  Line  Railroad 
Company,  there  Is  no  foundation  for  the  ob- 
jection that  there  was  no  proof  that  the 
schedule  was  quoted  by  an  agent  of  either 
of  the  defendants.  The  defendants  after- 
wards proved  Renneker  was  the  agent  of  the 
railroad  company. 

The  defendants  have  no  reason  to  complain 
that  the  circuit  Judge,  In  stating  the  Issues 
to  the  Jury,  did  not  construe  the  bill  of  lad- 
ing. As  the  circuit  Judge  well  said,  the  only 
Issues  were  whether  the  car  had  been  prop- 
erly re-lced,  and.  If  not  whether  the  cab- 
bage plants  perished  from  that  cause,  or 
from  some  other  cause.  There  were  no  re- 
quests to  charge  as  to  the  meaning  of  the 
bill  of  lading,  and  we  are  unable  to  dlscov- 
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«  naj  clause  or  expression  In  It  affecting 
the  Issaes  in  the  cause.  The  plaintiffs  did 
not  complain  of  delay  in  transportation,  bat 
of  failure  to  re-ice  in  tbe  course  of  a  trans- 
portation of  191  liours.  It  was  not  disputed 
b;  tlie  defoidant  tbat,  in  consideration  of 
the  charge  paid  for  the  refrigerator  car,  the 
obligation  was  assumed  to  re-ice  adequately 
from  point  of  shipment  to  destination.  The 
danses  in  the  bill  of  lading,  providing  for 
exemption  from  liability  for  delay  in  trans- 
portation arising  from  certain  specified  caus- 
es, did  not  relieve  the  defendants  of  the  du- 
ty to  re-ice  when  the  delay  occurred. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


REYNOLDS  &  CRAFT  v.  SEABOARD 
AIR  LINE  RY. 

(Snpreme  CSonrt  of  South  Carolina.     Sept  30, 
1908.) 

1.  Casbixrs— CoNNKcnna  Cabbibbs— Liabii> 

ITT. 

At  common  law  a  connecting  carrier  is  not 
boDod  by  the  contract  as  to  freigbt  rates  fixed 
by  the  initial  carrier,  iaaaing  a  through  bill  of 
lading,  unless  the  Initial  carrier  acted  with  an- 
thority  aa  agent  for  the  connecting  carrier; 
and  where  the  initial  carrier  without  aathority 
agrees  to  transport  goods  for  less  than  the  reg- 
ular rates  of  toe  connecting  carrier  the  latter 
may  collect  the  usual  rates,  and  the  shipper  must 
look  to  the  initial  carrier  for  damages  for 
breach  of  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  d,  Carriers,  H  868,  869.] 

2.  Sakx— ExcESsiTB   Febiqht   Chaboes— Re- 

COTEBT  BY  SHIPPEB. 

A  connecting  carrier,  who  Is  a  party  to  a 
contract  of  through  shipment  made  by  the  initial 
carrier  luiTing  authority  to  make  such  contract 
is  bound  to  iwy  back  to  the  shipper  any  excess 
of  freight  chaises  received. 

3.  Same. 

Under  24  St  at  Large,  p.  1,  making  each 
carrier  the  agent  of  its  connecting  carrier,  and 
proriding  that  a  through  contract  of  shipment 
shall  be  the  contract  of  each  carrier,  etc.,  a  con- 
necting carrier,  acting  on  a  through  bill  of  lad- 
ing issued  by  the  Initial  carrier  for  an  intra- 
state shipment,  is  a  party  to  the  contract,  and 
is  liable  to  the  shipper  for  exacting  excessive 
freight  charges. 

Appeal  from  Common  Pleas  Circuit  Court 
of  L^lngton  County ;  John  S.  Wilson,  Judge. 

Action  by  Reynolds  &  Craft  against  the  Sea- 
board  Air  Line  Railway.  From  a  Judgment 
for  plalntifrs,  defendant  appeals.    Affirmed. 

Eflrd  &  Dreher,  for  appellant  A.  D.  Mar- 
tin and  E.  L.  Asblll,  for  respondents. 

WOODS,  J.  In  July,  1906,  the  Southern 
Railway  Company  received  at  Ft  Mill,  S.  C, 
s  car  load  of  machinery  to  be  transported 
and  delivered  to  the  plaintiffs  at  Swansea,  S. 
C  The  bill  of  lading  stated  the  weight  at 
41,700  pounds,  and  the  freight  rate  at  28.4 
cents  per  100  pounds.  As  the  Southern  Rail- 
way does  not  reach  Swansea,  which  is  a  sta- 
tion on  the  Seaboard  Railway,  the  machinery 
was  received  from  the  Southern  Railway  at 


Columbia,  and  carried  by  the  Seaboard  to 
Swansea.  The  real  weight  of  the  machinery 
was  14,700  pounds,  instead  of  41,700,  as 
stated  in  the  bill  of  lading ;  but  the  Southern 
Railway  Company  had  contracted  with  the 
plaintiffs  that  It  should  be  charged  for  as  20,- 
000  jMunds,  In  order  that  plaintiffs  might  re- 
ceive the  benefit  of  the  car  load  rate  of  28.4 
cents  per  100  pounda  The  defendant,  the  ter- 
minal carrier,  refused  to  deliver  the  machinery, 
except  upon  payment  of  $118,  the  freight  on 
41,700  pounds  at  the  rate  stated  in  the  bill 
of  lading.  The  plaintiffs  under  protest  paid 
the  charge  exacted,  and  brought  this  action 
in  a  magistrate's  court  to  recover  from  the 
Seaboard  Railway  Company  the  excess  freight 
charge  of  $61.62,  the  difference  between  the 
freight  on  20,000  and  41,700  pounds  at  the 
agreed  rate.  As  the  facts  appear  in  the  rec- 
ord, there  Is  no  doubt  of  the  plaintiffs'  right 
to  recover  the  excess  charge.  The  only  ques- 
tion is  whether  the  plaintiffs  must  look  to  the 
Southern  Railway  Company,  and  not  to  the 
Seaboard  Railway  Company.  The  Judgment 
of  the  magistrate  in  favor  of  the  plaintlflCS 
against  the  Seaboard  Railway  Company  was 
affirmed  by  the  circuit  court 

Under  the  common-law  rule,  as  settled  by 
the  adjudications  In  this  country,  a  connect- 
ing carrier  is  not  bound  to  comply  with  the 
contract  as  to  freight  rates  fixed  by  the  car- 
rier Issuing  a  through  bill  of  lading,  and  Is 
not  responsible  to  the  shipper  for  mistakes 
made  in  the  bill  of  lading,  unless  the  con- 
tracting carrier.  In  Issuing  the  bill  of  lading, 
acted,  not  only  for  itself,  but  as  agent  for  the 
connecting  carrier  under  authority  express  or 
Implied.  If  by  the  bill  of  lading  the  Initial 
carrier,  without  authority  from  the  connect- 
ing carrier,  agrees  to  transport  goods  for 
less  than  the  regular  rates  of  the  connecting 
carrier,  such  connecting  carrier  may  never- 
theless collect  Its  usual  rates,  and  the  shipper 
must  look  to  the  carrier  with  whom  he  con- 
tracted for  damages  for  breach  of  Its  contract. 
The  principle  stated  Is  recognized  and  applied 
In  Lewis  v.  Atlanta  &  C.A.  L.  R.  R.  Co„ 
25  S.  G.  249,  and  also  in  the  following  cases 
In  other  states:  Detroit,  etc.,  R.  R.  Co.  v. 
McKenzie,  43  Mich.  609,  5  N.  W.  1031 ;  Schnei- 
der V.  Evans,  25  Wis.  241,  8  Am.  Rep.  66; 
Mount  P.  Mfg.  Co.  V.  Cape  Fear  it  Y.  V.  R. 
Co.,  106  N.  C.  207,  10  S.  B.  1046;  Goodln  v. 
So.  Ry.  Co.,  125  Ga.  630,  64  S.  E.  720,  6  L.  R. 
A.  (N.  S.)  1054;  Crossan  v.  N.  Y.,  etc.,  R.  Co., 
149  Mass.  196,  21  N.  E.  367,  8  L.  R.  A.  766, 
14  Am.  St  Rep.  408. 

So,  also,  it  would  seem  on  the  same  prin- 
ciple, if  the  shipper  makes  a  contract  with 
the  initial  carrier,  evidenced  by  a  bill  of  lad- 
ing which  calls  for  an  overcharge  of  freight 
to  be  paid  before  delivery  of  the  goods,  the 
terminal  carrier,  receiving  the  goods  to  be 
delivered  on  payment  of  the  charges  set  down 
in  the  bill  of  lading,  cannot  be  held  responsi- 
ble by  the  consignee  for  the  mistake  made  by 
him  or  the  shipper  and  the  contracting  car- 
rier in  their  agreement,  and  be  held  liable  to 
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refiuid  the  orercharge,  unleas  the  Initial  car- 
rier contracted  as  agent  of  the  termlno:  car- 
rier. If  the  terminal  carrier  was  a  party  to 
the  contract  of  shipment,  then,  of  course.  It 
is  as  much  bound  to  pay  back  any  excess  of 
freight  charges  recelTed  by  It  through  mis- 
take, whether  Its  own  or  that  of  the  initial 
carrier,  as  would  be  the  initial  carrier. 

It  is  not  necessary  to  decide  whether  there 
was  any  evidence  tending  to  show  that  the 
Southern  Railway  Company  had  authority  to 
make  the  defendant  Seaboard  Railway  Com- 
pany a  party  to  the  contract,  and  undertook 
to  do  so.  This  was  an  intrastate  shipment, 
and  the  statute  of  the  state  fixes  the  rela- 
tion of  the  two  carriers.  Section  1  of  the 
act  of  1903  (24  St  at  Large,  p.  1)  provides: 
"That  all  common  carriers  over  whose  trans- 
portation lines,  or  parts  thereof,  any  freight, 
baggage  or  other  property  received  by  either 
of  such  carriers  for  through  shipment  or 
transportation  by  such  carriers  on  a  contract 
for  through  carriage,  recognized,  acquiesced 
in,  or  acted  upon  by  such  carriers,  shall  In 
this  state,  with  respect  to  the  undertaking 
and  matters  of  such  transportation,  be  con- 
sidered and  constmed  to  be  connecting  lines, 
and  be  deemed  and  held  to  be  the  agents  of 
each  other,  each  the  agent  of  the  others,  and 
all  the  others  the  agents  of  each,  and  shall  be 
held  and  deemed  to  be  under  a  contract  with 
each  other  and  with  the  shipper,  owner  and 
consignees  of  such  property  for  the  safe  and 
speedy  through  transportation  thereof  from 
point  of  shipment  to  destination;  and  sudi 
contract  as  to  the  shipper,  owner  or  consignee 
of  such  property  shall  be  deemed  and  held  to 
be  the  contract  of  each  of  such  common  car- 
riers; and  in  any  at  the  courts  of  the  state, 
any  through  bill  of  lading,  way  bill,  receii>t, 
check  or  other  instrument  Issued  by  either 
of  such  carriers,  or  other  proof  showing  that 
either  of  them  has  received  such  freight,  bag- 
gage or  other  property  for  such  through  ship- 
ment or  transportation,  shall  constitute  prima 
facie  evidence  of  the  subsistence  of  the  rela- 
tions, duties  and  liabilities  of  such  carriers 
as  herein  defined  and  prescribed,  notwith- 
standing any  stipulations  or  attempted  stipu- 
lations to  the  contrary  by  such  carriers,  or 
either  of  them." 

This  statute  has  been  held  constitutional 
as  to  shipments  entirely  within  the  state. 
Vennhig  v.  A.  C.  L.  R.  R.  Co.,  78  S.  O.  42,  68 
S.  B.  983, 12  L.  R.  A.  (N.  S.)  1217.  Under  the 
statute,  when  the  Seaboard  Railway  Company 
recognized,  acquiesced  i^,  and  acted  upon  the 
through  bill  of  lading,  it  became  a  party  to 
the  contract  of  shipment,  and  was  as  much 
bound  not  to  exact  the  excess  charges  due  to 
a  clerical  mistake  as  was  the  Southern  Rail- 
way Company  in  whose  name  the  contract 
was  made.  The  Seaboard  Air  Line  Railway 
Company  having  exacted  freight  charges  for 
41,700,  when  there  was  In  fact,  according  to 
the  weighing  of  its  own  agent,  only  14,700, 
which  it  had  contracted  to  deliver  as  a  car 
load  of  20,000  at  28.4  cents  per  100  pounds, 


it  Is  liable  to  the  plaintiffs  for  the  excess  due 
to  the  clerical  error. 

The  Judgment  of  the  drcolt  court  is  af- 
firmed. 


SQUILACHE  V.  TIDEWATER  COAL  A 
COKE  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept.  11,  1908.) 

1.  Mabteb  akd  Sebv art— Actions  roB  Inju.- 

BIES— DECLA  RATION— StrmCIBROT. 

In  an  action  by  a  servant  against  the  mas- 
ter, it  Is  generally  necessary  to  distinctly  allege 
the  duties  of  the  defendant  to  the  plaintiff 
charged  to  have  been  violated;  but  if  what  is 
averred  in  the  declaration,  io  connection  with  the 
manner  of  averring  a  breach  of  those  duties, 
sufficiently  shows  what  such  duties  are,  the  dec- 
laration will  be  regarded  good  on  demurrer,  the 
allegations  of  duty  in  such  cases  being  superflu- 
ous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  817.] 

2.  EviDENCs— Judicial  Notice. 

When  such  duties  are  statutory,  and  the 

facts  are  alleged  from  which  those  daties  arise, 

the  court  will  take  judicial  notice  of  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 

vol.  20,  Evidence,  {  37.] 

&  Aliens— RiOHT  lo  Sds— Pxbsonai,  Ikjubt 

Action. 

As  a  general  rule  an  alien,  not  an  enemy, 
may  maintain  in  the  proper  courts  suits  to  vin- 
dicate his  rights  and  redress  his  wrongs,  includ- 
ing actions  tor  personal  injuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Aliens.  H  61-63.] 

4.  Masteb  and  Sebv  ANT— Dutt  to  Fubnibh 
"Reasonably  Safe  Place  to  Wobk." 
A  "reasonably  safe  place  to  work,"  required 
of  the  owner  or  operator  of  a  coal  mine,  with 
respect  to  ventilation  and  the  accumulation  of 
dangerous  gases  therein,  after  he  has  provided 
ample  means  of  ventilation  and  employed  a  com- 
petent mine  boss  and  fire  boss,  as  required  by 
sections  409  and  410,  Code  1906,  means,  in  the 
eye  of  these  statutes,  a  reasonably  safe  place  in 
the  first  instance;  and  the  subsequent  negli- 
gence of  such  mine  boes  or  fire  boss  in  allowing 
the  accumulation  in  the  mine  of  noxious  gases 
in  dangerous  quantities  will  be  regarded  as  the 
negligence  of  a  fellow  servant  of  the  miner,  not 
Imputable  to  the  owner  or  operator,  and  as  a 
rlBk  assumed  by  such  miner  at  the  time  of  his 
employment,  and  such  owner  or  operator  will 
not  be  liable  in  damages  for  personal  injuries 
suRtalned  by  him  therefrom. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig; 
vol.  34,  Master  and  Servant  {{  567-672.] 

6.  Same— Fellow  Sebv  ants— Competknct. 

Such  fire  boss  is  not  shown  to  be  incompe- 
tent by  evidence  of  his  want  of  knowledge  of  the 
use  of  an  anemometer;  such  instrument  not  be- 
ing one  of  those  required  b^  the  statute  to  be 
used  by  him  in  the  operation  and  ventilation 
of  the  mine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  (  973.] 

6.  Same— Neolioence. 

Stoppage,  for  brief  periods,  of  the  fan  oa 
the  outside  of  a  coal  mine  provided  by  the  own- 
er or  operator  for  the  ventilation  thereof,  dur- 
ing suspension  of  work  therein,  whether  for  the 
purpose  of  making  needed  repairs  or  otherwise, 
will  not  constitute  such  evidence  of  negligence 
of  the  owner  or  operator  as  will  render  him  lia- 
ble in  damages  for  injuries  sustained  by  a  miner 
employed  therein  from  an  explosion  of  gas  in 
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the  mine,  eocarring  on  a  subsequent  daj ;  such 
negligence.  If  any,  being  properly  imputable  to 
the  mine  bosa  or  fire  boss,  fellow  serrants  of 
■uch  miner. 

[Ed.  Note. — ^For  cases  in  itoint.  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  20D.] 
T.  TbiaI/— I  HBTBUonoMB— Abstract   Pbopobi- 

noNB. 

Instmctions.  too  general  in  terms  and  con- 
taining no  sufficient  reference  to  any  evidence 
to  which  they  would  be  properly  applicable, 
amount  to  mere  abstract  propositions,  and 
should  be  rejected. 
&  Afpkai.  and  Ehbob— H a bmt.imb  Ebbob— In- 

BTBUCTIONS— REJECTION . 

llie  rejection  of  an  instruction,  althou^ 
correct,  if  the  subject  thereof  has  been  suffi- 
cient^ covered  by  another  instruction  given, 
will  not  constitute  reversible  error. 

[Ed.  Mote.— For  cases  in  point,  see  Oeat.  Dig. 
vol.  46,  Trial,  H  651-659.] 

(Syllabus  by  the  Court) 

Elrror  to  Glrcnit  Conrt,  McDowell  Oonnty. 

Action  by  Domlnlck  Squllache  against  the 
Tidewater  Coal  &  Coke  Company.  Judgment 
for  plaintiff,  and  defendant  brlnga  error. 
Reversed,  and  new  trial  awarded. 

Backer,  Anderson,  Strother  &  Hughes,  for 
plaintiff  in  error.  Strother,  Taylor  &  Flan- 
nngan  and  R.  R.  Smith,  for  defendant  In  er- 
ror. 

HILIiElR,  J.  The  plaintiff  sued  for  Inju- 
ries sustained  In  the  coal  mine  of  tbe  defend- 
ant The  declaration.  In  three  counts,  the 
demurrer  to  which  was  overruled,  after  aver- 
ring defendant's  ownership  of  the  mine,  serr- 
antcy  of  plaintiff  as  a  miner  therein,  and  al- 
leged duties  of  the  defendant  with  respect 
to  the  accumulation  of  fire  damp,  gases, 
fumefi,  and  vapors,  charges,  by  way  of  as- 
signing breach  thereof,  in  the  first  count 
that  Jt  negligently  and  knowingly  permitted 
to  accumulate  in  said  mine  where  plaintiff 
was  employed,  without  knowledge  thereof 
on  bis  part,  fire  damp,  fumes,  gases,  and  va- 
pors, which,  becoming  Ignited,  exploded  with 
great  power  and  violence,  and  burned  with 
great  beat  In  and  about  where  plaintiff  was 
engaged  In  the  discharge  of  his  duties;  in 
the  second  cotmt  that  it  negligently  failed 
to  employ  a  competent  fire  boss,  to  keep  at 
said  mine  safety  lamps,  to  have  said  mine 
examined  and  notice  of  the  accumulation  and 
existence  therein  of  fire  damp  and  other  dan- 
gerons  gasea  given  to  its  employes,  to  ven- 
tilate said  mine,  to  provide  the  necessary 
traveling  ways  and  other  means  of  escape, 
to  provide  ample  means  of  ventilation,  and 
to  cause  air  to  be  circulated  through  the  en- 
tries and  headings,  so  as  to  dilute,  render 
harmless,  and  carry  off  said  dangerous  and 
noxious  gases,  and  by  reason  thereof  the 
same  became  ignited,  and  exploded  with 
great  power  and  violence,  and  burned  with 
great  heat  In  and  about  where  the  plaintiff 
was  engaged  in  the  discharge  of  his  duties; 
In  the  third  count  that  the  defendant  neg- 
ligently failed  and  refused  to  employ  a  fire 
boss,  and  to  provide  ample  means  of  ventila- 
tion, and  to  cause  the  air  to  circulate  through 


said  mine  and  the  working  part  thereof  in 
sufficient  quantities  to  dilute,  render  harm- 
less, and  carry  off  the  dangerous  gases  known 
by  the  defendant  to  be  generated  in  danger- 
ous quantities  in  said  mine,  and  negligently 
and  knowingly  permitted  such  fire  damp  and 
other  dangerous  gases  to  accumulate  and  ex- 
ist in  said  mine,  without  plaintiff's  knowl- 
edge, and  to  become  ignited,  and  to  explode 
with  great  power  and  violence,  and  bum  In 
and  about  where  plaintiff  was  engaged  In  the 
discharge  of  his  duties — whereby,  as  alleged 
In  each  count,  the  plaintiff  was  then  and 
there  "bruised,  burned,  wounded,  suffocated, 
and  Injured,"  laying  bis  damages  at  $10,000. 

The  alleged  duties  of  the  defendant  charg- 
ed to  have  been  violated  are  not  very  dis- 
tinctly averred  In  the  second  and  third 
counts;  but  what  Is  averred,  taken  In  con- 
nection with  the  manner  of  averring  a  breach 
of  those  duties,  we  think  renders  the  counts 
sufficient  The  allegations  of  duty  are  su- 
perfiuouB  In  such  cases.  6.  Tliomp.  Neg.  ( 
7458.  The  first  count  containing  an  aver- 
ment of  the  statutory  duty,  is  In  the  form 
given  In  Hogg,  PI.  &  Forms,  373,  adjudged 
Buffllcient  In  Hems  v.  Coal  Co.,  27  W.  Va. 
285,  55  Am.  Rep.  304.  But  the  facts  being 
alleged  from  which  the  statutory  duties  arise, 
the  court  will  take  judicial  notice  of  the  stat- 
ute; a  breach  of  those  duties  being  averred. 
Moundsvllle  v.  Velton,  85  W.  Va.  217,  IS  S.  B. 
S7S. 

l%e  principal  ground  of  demurrer  relied 
on  is  that  the  duties  directly  or  Impliedly  al- 
leged, failure  to  perform  which  It  Is  charged 
resulted  in  the  Injuries  complained  of,  are 
those  which  the  statute  (sections  40U  and  410, 
c.  16H,  Code  1906)  Impose  upon  the  mine  boss 
or  fire  boss,  fellow  servants  of  the  plaintiff, 
and  for  whose  negligence  It  Is  argued  the 
defendant  Is  not  liable.  But  It  Is  averred,  in 
the  second  count  that  the  defendant  foiled 
to  employ  a  competent  fire  hoss,  and,  though 
not  in  terms.  It  Is  substantially  alleged  that 
it  failed  to  employ  a  competent  mine  boss; 
and,  it  being  alleged  In  the  third  count  that 
the  defendant  negligently  failed  to  ventilate 
or  to  provide  ample  means  of  ventilation,  and 
to  cause  air  to  be  circulated,  etc.,  thereby 
negativing  a  discharge  of  defendant's  duties 
in  the  premises,  we  think  these-  counts  are 
substantially  good  on  demurrer.  The  propo- 
sition for  which  the  defendant  contends, 
therefore,  properly  arises  on  the  trial  of  the 
facts. 

Another  preliminary  question  presented 
here,  but  apparently  not  seriously  relied  on 
by  the  defendant  relates  to  the  rejection  of 
two  special  pleas  tendered,  challenging  the 
Tight  of  the  plaintiff,  a  citizen  and  subject 
of  the  Kingdom  of  Italy,  to  sue  In  the  courts 
of  this  state.  These  pleas  were  properly  re- 
jected. An  alien,  not  an  enemy,  may  take 
and  hold,  by  Inheritance  or  purchase,  real 
estate  within  this  state.  Such  right  Is  writ- 
ten in  our  Constitution  and  statute  law. 
Const  art  %  J  6  (Code  1906,  p.  xlvlii);  Code 
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1906^  H  8018k  8019.  And  the  general  rule  is 
that  he  may  maintain  suits  In  the  proper 
-courts  to  vindicate  his  rights  and  redress  his 
wrongs.  Including  actions  for  personal  Inju- 
ries. 2  Kent,  Oomm.  t  62;  2  Cyc.  107,  and 
notes;  Succession  of  Rlxner,  48  La.  Ann.  552, 
19  South.  687,  32  L.  E.  A.  177;  1  Bouv.  I* 
Diet  180. 

There  was  no  attempt  to  support  by  proof 
the  plaintiff's  case,  except  by  evidence  of  the 
presence  and  explosion  of  gas  in  the  mine, 
some  evidence  of  the  Ignorance  of  the  fire 
boss  In  the  nse  of  the  anemometer,  and  that 
the  large  fan  on  the  outside  of  the  mine  was 
shut  down  for  a  part  of  the  day  previous  to 
the  accident,  when  the  mine  was  not  being 
operated,  without  leave  of  the  proper  aathor- 
ity.  It  is  claimed,  also,  that  the  presence  in 
the  mine  of  gas  in  dangerous  qnantities  was 
-evidence  of  want  of  capacity  of  the  means 
of  ventilation.  There  was,  however,  positive 
and  uncontradicted  evidence  of  the  expe- 
rience of  the  fire  boss,  and  of  his  skill  and 
Ability  to  detect  gas  i^  dangerous  quanti- 
ties by  the  use  of  a  safety  lamp,  and  that 
the  means  of  ventilation  were  ample  and  had 
always  before  produced  an  abundant  supply 
«f  air  in  the  mlna  The  view  we  take  of  the 
-case  renders  it  unnecessary  to  refer  to  the 
•evidence,  except  in  this  general  way.  The 
plaintiff  below  had  a  verdict  and  judgment 
thereon  against  the  defendant  for  $3,000,  to 
reverse  which  and  various  rulings  of  the 
circuit  court  on  the  trial  the  defendant  has 
brought  the  case  here  upon  writ  of  error. 
The  points  relied  on  are  covered  by  the  moj- 
tion  to  exclude  the  plaintlfTs  evidence,  ob- 
jections to  the  giving  and  refusing  of  Instruc- 
tlouB,  and  finally  by  the  motion  of  defendant 
to  set  aside  the  verdict  and  award  it  a  new 
trial,  and  for  judgment  for  defendant  not- 
withstanding the  verdict 

The  defense  to  the  action  in  the  court  be- 
low, as  It  Is  here,  was,  first  that  the  inju- 
ries sustained  were  due  to.  a  powder  explo- 
sion, or  a  blow-out  shot  in  room  No.  27, 
where  the  plaintiff  was  when  he  received  his 
injuries;  second,  that  although  the  injuries 
austalned  may  have  been  the  result  of  a  gas 
-explosion,  the  defendant  having  provided 
and  maintained  ample  means  of  ventilation 
-and  employed  a  competent  mine  boss  and  fire 
boss,  as  required  by  law,  discharged  its 
whole  duty  to  the  plaintiff,  any  negligence 
being  that  of  the  mine  boss  or  fire  boss  em- 
ployed, fellow  servants  of  plaintiff,  and  for 
which  defendant  is  not  liable.  There  was 
little  evidence  to  support  the  first  defense, 
-except  the  presence  in  the  room,  after  the 
-explosion,  of  an  exploded  powder  can,  and 
that  like  serious  injuries  were  not  sustained 
by  others  in  as  close  proximity  as  the  plain- 
tiff to  the  place  where  the  gas  was  ignited. 
There  is  positive  evidence  of  the  presence  of 
gas  in  dangerous  quantity  in  room  No.  40, 
from  150  to  190  feet  from  room  No.  27,  and 
Ihe  Ignition  thereof  from  the  lamp  of  another 
xiiner  almost  simultaneously  with  the  explo- 


sion at  room  No.  27,  burning,  also,  a  miner 
at  work  in  room  No.  48.  It  is  claimed  by 
plaintiff  that  this  gas,  ignited  In  room  46, 
exploded  in  room  27,  injuring  him.  There 
is  a  conflict  of  evidence,  therefore,  preponder- 
ating in  favor  of  the  plaintiff;  and  we  can- 
not disturb  the  verdict  of  the  jury  thereon, 
manifestly  against  the  defendant 

The  last  is  the  principal  defense.  As  to 
it  the  position  of  the  plaintiff  is,  first  that 
defendant's  duty  to  plaintiff  was  not  fully 
discharged,  as  claimed,  and  that  besides 
what  was  done,  the  defendant  was  obliged, 
at  common  law  as  well  as  by  statute.  In  the 
operation  of  the  mine,  to  see  that  the  air 
was  "circulated  around  the  main  headings 
and  cross-headings  and  working  places"  in 
the  mine  "to  an  extent  that  will  dilute  and 
render  harmless  and  carry  off  the  noxious 
and  dangerous  gases  therein,"  and  thereby 
to  provide  and  maintain  continuously  a  rea- 
sonably safe  place  to  work,  which  it  neglect- 
ed to  do;  and,  second,  that  his  injuries  were 
due  to  the  alleged  incompetency  of  the  fire 
boss,  and  the  shutting  down  of  the  fan  on 
the  outside  of  the  mine  on  the  day  preceding 
the  accident  resulting,  It  is  claimed.  In  the 
unusual  accumulation  of  gas  In  the  mine 
and  the  explosion  thereof.  The  evidence  of 
the  defendant  shows  the  employment  and 
competency  of  the  mine  boss,  and  there  is 
none  to  the  contrary.  We  need  give  this  sub- 
ject no  further  consideration  therefore. 

Three  questions,  then,  are  presented  for  de- 
termination: What  was  the  extent  of  the 
duty  of  defendant  with  respect  to  ventila- 
tion of  the  mine?  Was  the  fire  boss  Incom- 
petent? And,  lastly,  was  it  an  act  of  negli- 
gence, chargeable  to  the  defendant  and  con- 
tributing in  an  approximate  degree  to  the 
injuries  of  the  plaintiff,  to  shut  down  the 
fan  on  the  outside  of  the  mine  the  day  pre- 
ceding the  accident?  We  must  consider  them 
In  the  light  of  our  statute,  referred  to,  and 
previous  adjudications  thereon. 

It  seems  to  us  that  the  provisions  of  the 
statute  furnish  a  complete  answer  to  all  three 
questions,  and  particularly  to  the  first.  It  is 
true,  as  a  general  rule,  as  this  court  tuts  said 
in  Jackson  v.  Railroad  Co.,  43  W.  Va.  380, 
382,  27  S.  E.  278,  31  S.  E.  ^8,  46  L.  R.  A. 
337,  following  Madden  v.  Railroad  Co.,  28  W. 
Va.  617,  57  Am.  Rep.  695,  that  the  duty  of 
the  master  to  provide  a  reasonably  safe  place 
to  work,  included  In  the  general  duty  to  fur- 
nish a  safe  plant  1b  a  nonassignable  dnt^; 
but  AB  is  said  in  that  case:  "Would  yon  say 
that  when  the  farmer,  mine  owner,  or  lumber- 
man sends  a  lot  of  hands  upon  his  work  In 
charge  of  a  foreman  or  boss  or  overseer — 
call  him  as  you  may — he  is  to  indemnify  them 
against  every  mistake  of  the  foreman  yvhlle 
doing  the  work?  That  would  make  every 
business  very  perilous."  Of  course,  this  lan- 
guage must  be  regarded  as  having  particular 
application  to  the  facts  in  that  case,  but  Is 
significant  here  as  pertaining  to  the  general 
rule,  stated  there,  that  a  master  cannot  be 
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lield  liable  for  an  act  of  mere  operation,  no 
matter  by  what  servant  done.  The  act  in 
question,  in  its  several  sections,  was  plainly 
Intended  to  provide  a  complete  code  of  rules 
and  regulations  for  mine  owner  and  miner, 
enacted  particularly,  aa  its  several  provisions 
plainly  indicate,  in  the  interest  and  for  the 
protection  of  the  miner;  and  so  Jealous  of  his 
rights  and  interests  has  the  Legislature  been 
that  by  sections  409  and  410  It  has  Imposed 
upon  the  owner  or  operator  of  the  mine  the 
duty  of  employing  a  competent  fire  boss  and 
mine  boss,  with  ample  duties  and  powers 
prescritted,  which,  with  reciprocal  duties  also 
Imposed  on  the  miner,  are  to  be  regarded  as 
sufficient  for  reasonable  safety  and  protec- 
tion. And  with  re8i)ect  to  the  subject  of  prop- 
er ventilation,  involved  in  this  case,  the  stat- 
ute plainly  commands  that,  after  the  owner 
or  operator  has  provided  and  maintained  the 
ample  means  of  ventilation  prescribed,  and 
employed  a  competent  fire  boss  and  mine 
boss,  each  of  these  officers  of  the  law  shall  be 
so  far  saperlor  to  the  employer  that  the  own- 
er has  no  omtrol  over  them  In  their  respec- 
tive spheres.  So  complete  is  the  authority 
of  the  fire  boss  that  a  miner,  without  notice 
from  him,  caiinot  enter  the  mine  without  In^ 
currlng  liability  to  fine  and  imprisonment. 
He  is  made  the  sole  Judge  of  the  safety  of 
the  mine  upon  the  inspection  required  of  him. 
The  owner  has  no  control  over  him  within 
the  line  of  his  dntles;  for,  by  the  very  terms 
of  the  statute,  he  "sliall  have  no  superior 
officer."  By  the  provisions  of  the  statute, 
the  mine  boss  is  required  "to  iceep  a  careful 
watch  over  the  ventilating  apparatus."  It  Is 
his  duty,  also,  to  "visit  and  examine  every 
worl{lng  place  In  the  mine  as  often  as  prac- 
ticable and  as  to  him  may  seem  necessary, 
*  *  *  to  the  end  that  such  mining  places 
shall  Ite  made  safe,"  and  "shall  not  direct  any 
one  to  work. in  an  unsafe  place  unless  it  be 
for  the  purpose  of  making  it  safe."  It  is 
clear,  from  these  provisions,  that  these  two 
officers  are  the  absolute  masters  of  all  mat- 
ters pertaining  to  the  inside  working  of  the 
mine — ^the  fire  l>088,  so  far  as  relates  to  the 
Inspection  thereof  for  dangerous  gases,  and 
the  notice  and  warnings  of  its  condition  to 
be  given  on  the  outside;  the  mine  foreman, 
of  the  operation  of  and  control  over  the  ven- 
tilating apparatus  and  the  general  conduct  of 
the  operations;  the  duties  of  the  one  supple- 
menting and  correlating  those  of  the  other. 
The  daty  of  the  owner,  having  In  the  first  in- 
stance provided  a  reasonably  safe  plant,  be- 
ing notified  by  the  mine  boss  "of  his  Inability 
to  comply  with  any  of  the  requirements"  of 
the  law,  is  "to  at  once  attend  to  the  matter 
complained  of  by"  him,  "to  enable  him,"  the 
mine  boss,  "to  comply  with  the  provisions" 
of  the  law. 

But  It  is  argued  that  the  requirements  of 
said  section  409,  that  the  air  by  means  of 
the  ventilation  provided  "shall  be  (;lrculated 
around  the  main  headings  and  working  places 
to  an  extent  that  will  dilute  and  render 
62  S.B.— 2» 


harmless  and  carry  off  the  noxious  and  dan- 
gerous gases"  in  the  mine,  imposes  this  par- 
ticular duty  upon  the  owner,  regardless  of 
the  duties  imposed  upon  the  fire  boss  and 
mine  boss,  and  that  any  negligence  therein 
must  be  imputed  to  the  owner  or  operator. 
The  answer  to  this  proposition  is  that  the 
circulation  of  the  air  in  the  manner  and  by 
the  means  provided  is,  by  the  terms  of  the 
statute,  so  inseparably  involved  in  the  per- 
formance of  the  duties  Imposed  exdnsively 
upon  the  fire  boss  and  mine  boss  as  to  render 
it  impossible  of  performance  except  by  them 
in  the  discharge  of  their  duties.  We  do  not 
think  that  any  fair  consideration  of  the  stat- 
ute and  of  its  manifest  purposes  will  war- 
rant us  in  giving  it  a  construction  so  harsh 
and  burdensome  to  the  operator.  A  safe 
plant,  or  a  reasonably  safe  place  to  work, 
required  of  the  master,  with  respect,  at  least, 
to  the  ventilation  of  the  mine,  means  In  the 
eye  of  this  law  that  it  shall  be  so  in  the  first 
instance.  It  was  not  Intended  that  be  should 
be  made  liable  if  It  should  afterwards  be 
rendered  unsafe  by  the  negligent  manner  In 
which  the  boss  or  foreman  directed  the  work. 
As  was  said  by  the  Supreme  Court  of  Virgin- 
ia In  Coal  Go.  v.  Wells,  06  Ya.  416,  SI  8.  E. 
614,  616,  an  action  for  damages  for  injuries 
sustained  by  the  falling  of  a  piece  of  slate 
from  the  roof  of  a  coal  mine:  "It  was  the 
duty  of  the  defendant  company  to  provide  n 
reasonably  safe  place  in  which  the  plaintiff 
was  to  work,  and  this  duty  it  could  not  as- 
sign to  another;  yet,  if  it  was  in  the  first 
Instance  in  a  reasonably  safe  condition,  and 
afterwards  rendered  unsafe  by  the  negligent 
manner  in  which  its  mine  boss  directed  the 
work  to  be  done  or  the  needed  precautions 
taken,  whereby  the  plaintiff  was  injured,  the 
mine  boss  would  be  properly  held  a  fellow 
servant 'of  the  plaintiff,  or  that  this  was  one 
of  the  risks  asstmied  by  plaintiff,  •  *  * 
especially  if  the  evidence  showed  that  from 
the  nature  of  the  work  the  condition  of  the 
place  was  constantly  changing,  and  the  duty 
of  keeping  it  in  safe  condition  in  the  prose- 
cution of  the  work  devolved  both  upon  the 
plaintiff  and  the  mine  boss."  To  the  same  ef- 
fect are  Consolidated  Coal  &  Mining  Co.  ▼. 
Floyd,  61  Ohio  St  542,  38  N.  B.  610,  25  L. 
R.  A.  848,  and  Armour  v.  Hahn,  111  U.  S. 
813,  318,  4  Sup.  Ct  433,  28  L.  Ed.  440. 

This  court  is  committed  to  the  proposition 
that  a  fire  boss  and  mine  boss  are,  in  the 
performance  of  their  statutory  duties  in  the 
operation  of  the  mine,  fellow  servants  of  the 
miner,  and  the  operator  is  not  liable  for  in- 
juries sustained  by  the  miner  by  reason  of 
the  negligent  performance  of  those  duties. 
Williams  V.  Thacker  Coal  &  Coke  Co.,  44  W. 
Ya.  599,  80  S.  E.  107,  40  L.  R.  A.  812 ;  Mc- 
Millan T.  Coal  Co.,  61  W.  Ya.  681,  57  S.  E. 
129,  11  L.  R.  A.  (N.  S.)  840.  These  decisions 
were  predicated  mainly  upon  the  several  cas- 
es In  Pennsylvania  cited,  interpreting  similar 
statutes  of  that  state  from  which  ours  were 
evldentiy  copied;  and  we  can  see  no  good 
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reason  for  receding  from  the  doctrine  of 
those  cases.  The  Pennsylyania  cases  cover 
gas  explosions,  as  well  as  falling  roofs,  and 
further  discussion  of  the  principles  Involved 
would  be  unprofitable.  Those  cases,  holding 
the  fire  boss  and  mine  boss  fellow  servants 
of  the  miner,  seem  to  have  been  based  mainly 
on  the  fact  that  the  statute  required  their 
employment,  and  Imposed  npon  them  duties 
Independently  of  the  operator;  but  In  some 
Jurisdictions  an  ordinary  mine  boss,  whose 
employment  was  In  no  way  compulsory,  has 
also  been  held  to  be  a  fellow  servant  of  a 
miner.  Stephens  v.  Doe,  73  Cal.  26,  14  Paa 
378;  note  to  Welston  Coal  C!o.  v.  Smith 
(Ohio)  87  Am.  St  Rep.  645,  575.  We  are 
aware  that  the  courts  of  Indiana,  Illinois, 
and  Ohio  have  construed  similar  statutes 
in  those  states  differently ;  and  Mr.  Freeman, 
In  his  note  to  Welston  €k>al  Co.  v.  Smith,  re- 
gards the  rule  of  those  cases  the  better  one, 
"dei)endent  upon  the  nature  of  the  work  the 
boss  was  engaged  in  when  guilty  of  the  neg- 
ligence causing  the  injury,"  and  if  "per- 
forming for  the  master  any  duty  owed  by 
the  latter  to  his  employes  his  negligence 
would  be  that  of  a  vice  principal  rather  than 
that  of  a  fellow  servant"  But  we  think  the 
reason  for  the  rule  of  our  own  and  other 
cases  cited  in  that  note  the  better  one,  par- 
ticularly as  applied  to  the  special  provisions 
of  our  statutes.  The  Supreme  Court  of  the 
United  States,  it  Is  true,  In  the  case  of  Des- 
crant  v.  Cerlllos  Coal  Railroad  Co.,  178  U.  S. 
409,  20  Sup.  Ct.  067,  44  L.  Ed.  1127  has  con- 
strued A<ft  Cong.  March  3,  1891,  c.  564,  {  6, 
26  Stat  1105,  similar  to  ours,  requiring  the 
ventilation  of  coal  mines  In  the  territories 
of  the  United  States  by  the  mine  owner  or 
manager,  as  being  mandatory  on  him,  and 
as  rendering  him  liable  for  any  neglect  or 
failure  therein  of  himself  or  of  any  one  dele- 
gated by  him  to  perform  the  statutory  du- 
ties ;  but  that  statute  does  not,  like  our  stat- 
ute, require  the  appointment  by  the  owner 
of  a  fire  boss  and  mine  boss,  and  give  them, 
and  not  him,  such  exclusive  control  of  the 
operation  and  inspection  of  the  mine.  That 
statute  was  plainly  intended  to  impose  the 
whole  burden  and  risk  on  the  owner,  not 
only  In  the  first  Instance,  but  also  in  the 
further  operation  of  the  mine,  with  respect 
to  ventilation  required;  and  the  decision, 
therefore,  cannot  be  regarded  as  a  case  In 
point  against  the  construction  given  our  stat- 
ute. But  we  are  asked  to  reconsider  our  for- 
mer decisions,  for  the  reason  that  the  stat- 
ute of  Pennsylvania,  construed  by  the  deci- 
sions of  that  state  followed  by  us,  relates  to 
operations  In  the  anthracite  fields,  and,  un- 
like ours,  required  the  fire  boss  and  mine 
boss  to  be  selected  from  those  who  have 
pnssed  examinations  and  obtained  certifi- 
cates of  competency  from  an  examining  board 
created  thereby,  leaving  the  mine  owner  no 
choice  of  persons  outside  of  this  class.  But 
we  do  not  think  any  reasonable  distinction 
can  rest  on  this  ground.    True,  the  owner. 


obeying  the  Pennsylvania  statute  In  this  par- 
ticular, could  not  be  charged  with  negligence 
for  employing  an  Incompetent  mine  boss  or 
fire  boss,  as  he  may  be  under  our  statute; 
for  the  certificate  of  competency  would,  as  a 
general  rule,  be  his  protection. 

The  next  question  is,  was  the  fire  boss  in- 
competent? Our  answer  is,  if  he  was,  the 
record  does  not  show  it  So  far  as  the  evi- 
dence goes,  he  bad  all  the  qualifications  re- 
quired or  contemplated  by  our  statute.  He 
had  had  16  or  17  years'  experience  as  a  coal 
miner,  had  "knowledge  of  fire  damp  and  oth- 
er dangerous  gases,"  and  was  "able  to  detect 
the  same  by  the  use  of  a  safety  lamp  or 
lamps,"  and  so  far  as  we  can  see  from  the 
evidence  "had  practical  knowledge  of  the 
subject  of  ventilation  of  mines  and  the  ma- 
chinery and  appliances  used  for  that  pur- 
pose," as  required  by  law.  But  we  are  ask- 
ed to  hold  him  incompetent  because  he  said 
he  had  never  used  an  anemometer,  an  instru- 
ment not  mentioned  In  the  statute,  but  used 
for  measuring  air.  This  would  be  to  Inter- 
polate Into  the  statute  a  qualification  not  re- 
quired by  it  The  anemometer  is  not  one  of 
the  Instruments  required  by  the  statute  to  be 
kept  on  hand  or  furnished  by  the  owner.  A 
safety  lamp  is.  By  It  the  fire  boss  is  re- 
quired to  be  able  to  detect  the  presence  of 
dangerous  and  noxious  gases.  It  was  due  to 
the  alleged  presence  of  these  In  dangerous 
quantities  that  the  plaintiff  alleges  he  sus- 
tained his  injuries.  There  Is  positive  evi- 
dence that  the  ventilating  machinery  was 
adequate.  If  the  fire  boss  was  ignorant  and 
incompetent  In  the  use  of  the  anemometer,  if 
required,  the  plaintiff  could  not  charge  the 
defendant  with  his  injuries,  without  allega- 
tion and  proof  that  they  were  traceable  to 
that  particular  cause.  The  plaintiff  offered 
no  evidence  of  the  Incompetency  of  the  fire 
boss.  His  ignorance  of  the  use  of  the  ane- 
mometer appeared  upon  his  cross-examina- 
tion. Plaintiff  relied  on  the  evldfence  of  the 
presence  of  gas  in  the  mine  as  prima  facie 
establishing  the  negligence  of  the  defendant ; 
and  his  counsel  rely  on  Graham  v.  Coal  & 
Coke  Co.,  38  W.  Va.  275,  18  S.  E.  684.  The 
court  does  say  In  that  case :  "That  gas  was 
in  the  mine  in  violation  of  law  follows  from 
the  simple  fact  that  an  explosion  of  it  en- 
tailing injury  to  the  miner,  took  place."  No 
fire  boss  was  employed  in  that  case — an  act 
of  negligence  In  Itself,  rendering  the  operator 
liable  for  that  reason  for  the  negllg^ce  In 
suffering  explosive  gases  to  accumulate  to 
dangerous  quantities  in  the  mine,  which 
would  have  been  Imputed  to  the  fire  Ixws  if 
one  had  been  employed,  but  properly  imput- 
ed In  that  case  to  the  apeimtor. 

Was  the  stopping  of  the  fan  the  day  pre- 
ceding the  accident  such  negligence  of  the  de- 
fendant to  which  the  Jury  could  refer  the 
plaintiff's  injuries?  The  evidence  does  not 
disclose  the  length  of  time  the  fan  was  not  In 
operation.  Witnesses  say  tliat  at  9  o'clock 
in  the  momtog  and  at  12  o'clock  noon  of 
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July  4th  the  ontslde  fan  was  not  running ; 
hot  for  how  long  a  time  this  continued  they 
do  not  aay.  Other  witnessea  who  saw  this 
fan  say  It  was  running  during  July  4th  at  6 
o'clock,  at  9  o'clock,  and  between  11  and  12 
o'clock  In  the  morning,  and  between  4  and 
5  o'dodc  In  the  afternoon,  and  all  night  of 
July  4th;  so  that,  If  thlB  fan  had  stopped 
running  at  the  particular  times  mentioned, 
It  may  have  been  and  probably  was  only  for 
a  very  short  time,  to  make  repairs  or  for 
some  other  unavoidable  reason.  Unfortunate- 
ly the  fan  runner  In  charge  that  day  was 
dead  at  the  time  of  the  trial,  and  the  exact 
fact  can  never  be  known.  Section  409  con- 
templates the  necessity  of  shutting  down  the 
fan  when  necessary,  and  provides  that  the 
workmen  shall  then  be  Immediately  instruct- 
ed to  withdraw,  and  that  "no  mine  operator 
shall  be  required  to  keep  the  fan  going  where 
It  Is  necessary  to  shut  It  down  for  the  pur- 
pose of  repairing  machinery  or  doing  other 
work  In  the  mines  which  may  make  it  neces- 
sary." But,  say  this  contingency,  Justifying 
shutting  down  the  fan,  had  not  arisen,  the 
mine  was  not  being  operated,  no  miners  were 
at  work  In  the  mine,  and  if  the  fan  was 
stopped,  and  the  injuries  of  the  plaintiff 
coold  be  proximately  referred  to  that  cause, 
to  whom  may  we,  under  the  law  of  fellow 
servantcy,  impute  the  negligence?  Certainly 
not  to  the  owner. 

In  my  investigations  I  have  found  the 
English  cases  of  Knowles  v.  Dickinson,  2 
Ellis  &  Bills  (Q.  B.)  705,  and  Brough  v.  Horn- 
fray,  15  B«n.  Rep.  6,  L.  B.  8,  Q.  B.  771,  re- 
lating to  the  ventilation  of  co»l  mines.  In 
the  first,  a  criminal  case  giving  construction 
to  St  18  &  10  Vict  c.  108,  §  4,  the  facts 
were  that  the  ventilating  apparatus  was  stop- 
ped at  about  2  o'clock  on  each  Saturday  after- 
noon, and  did  not  recommence  working  until 
between  5  and  6  o'clock  on  the  following  Mon- 
day morning,  resulting  in  the  accumulation 
of  a  great  amount  of  foul  air  and  dangerous 
gases  In  the  mine  in  the  meantime,  of  which 
the  miners  complained  when  returning  to 
work  on  Monday  morning.  The  statute  re- 
quired, among  the  rules  to  be  observed,  "an 
adequate  amount  of  ventilation"  to  "be  con- 
stantly produced  In  all  collieries,"  in  order 
that  the  working  places  of  the  pits  and  levels 
of  such  collieries  might  "under  ordinary  cir- 
cumstances be  In  a  fit  state  for  working," 
and  Imposed  a  penalty  on  the  owner  or  agent 
If  any  colliery  should  be  worked  and  the  rules 
neglected  or  willfully  violated;  and  it  was 
held  that  the  agent  of  the  colliery,  which 
was  actually  worked  only  on  such  days,  in- 
curred the  penalty  for  breach  of  the  rule  by 
neglecting  to  keep  up  adequate  ventilation  In 
tlie  colliery  during  the  suspension  of  actual 
work  between  Saturday  night  and  Monday 
morning,  for,  notwithstanding  such  suspen- 
sion, the  colliery  was  "worked"  during  that 
time  within  the  meaning  of  that  section. 
In  the  second  case  It  was  held  "not  sufficient 
compliance  with  this  rule  to  cause  ventilation 


to  pass  along  the  working  places  and  travel- 
ing roads,  but  that  so  much  of  the  mine  most 
be  kept  so  ventilated  as  to  render  the  work- 
ing places  and  traveling  roads  safe."  The 
case  here  presents  no  such  state  of  facts  as 
appeared  in  those  cases.  Our  statute  is  not 
the  same  as  the  English  statute.  That  pro- 
vided for  no  special  agents,  with  exclusive 
control  of  operaticHis,  as  our  statute  does. 
While  it  Is  true  It  was  held  in  the  first  case 
that  the  word  "worked"  covered  the  period  of 
suspension  from  Saturday  to  Monday,  neither 
case  can  be  regarded  as  opposed  to  our  views 
and  the  construction  given  our  statute,  for 
the  case  proven  here  Involves  no  such  period 
of  suspension  as  there,  or  as  to  Justify  even 
the  Inference  of  negligence  on  the  part  of  the 
defendant  or  of  the  fire  boss  or  mine  boss. 
Our  statute  contemplates  and  excuses  such 
temporary  shutting  down  of  the  fan  as  was 
proven  In  this  case,  and  provides  for  adequate 
protection  of  the  miner. 

It  remains  to  consider  the  instructions. 
The- objections  to  plalntltTs  instructions  num- 
bered 1,  8,  4,  5,  and  7,  given,  are  that  they 
do  not  propound  the  law  correctly,  are  inap- 
plicable, and  misleading.  Nos.  1,  8,  4,  and  5 
in  general  terms  told  the  Jury  that  It  was 
the  duty  of  the  defendant  "to  use  reasonable 
care  and  diligence  for  the  safety  of  Its  em- 
ployes"; that  the  plaintiff  had  the  right  In 
entering  the  service  of  defendant,  to  pre- 
sume it  bad  discharged  this  duty,  he  being 
presumed  to  have  assumed  only  those  ordi- 
nary risks  connected  with  his  employment  ex- 
isting after  discharge  by  defendant  of  its  du- 
ties; that  the  specific  nonassignable  duties 
of  the  defendant  were  to  provide  plaintiff  a 
"suitable  and  reasonably  safe  place  in  which 
to  work,"  "to  provide  and  maintain  for  the 
operation  of  its  mines  in  mining  coal  •  •  • 
reasonably  safe  and  suitable  structures  and 
instrumentalities,"  to  use  "ordinary  care," 
"reasonable  care,  foresight,  and  prudence" 
therein,  and  not  expose  plaintiff  "to  dangers, 
perils,  or  hazards  from  which  he  could  be 
guarded"  thereby;  and  each  tells  the  Jury, 
in  general  terms,  that  if  they  find  from  the 
evidence  defendant  failed  in  the  performance 
of  any  of  those  duties,  and  by  reason  thereof 
and  without  negligence  on  bis  part  the  plain- 
tiff was  Injured  in  the  manner  alleged,  they 
must  find  for  him.  The  seventh  defines  the 
words  "ordinary  care,"  used  in  said  instruc- 
tions, to  mean  "such  watchfulness,  caution, 
and  foresight  as  under  all  the  circumstances 
of  the  particular  service  a  corporation  con- 
trolled by  prudent  and  careful  ofllcers  should 
exercise."  The  only  evidence  offered  to  prove 
negligence,  and  to  whlcb  these  instructions 
could  possibly  have  application,  related  to 
the  presence  of  gas  In  the  mine,  stoppage  of 
the  fan,  and  alleged  incompetency  of  the  flre 
boss.  As  we  have  concluded  that  as  matter 
of  law  there  was  no  evidence  of  incompetency 
of  the  fire  boss,  and  any  negligence  in  sof- 
fering  an  accumulation  of  gas  in  the  mine 
and  in  stopping  the  fan  was  that  of  fellow 
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Beryants  of  the  plaintiff  In  the  operation  of 
the  property,  and  not  of  the  defendant  in 
the  first  Instance  in  establishing  and  main- 
taining a  safe  plant,  these  instructions.  If 
not  too  general  In  terms,  as  they  are,  could 
have  no  application  to  the  case  attempted  to 
be  made.  They  are  therefore  reduced  to 
mere  abstract  propositions,  and  contain  no 
reference  to  any  evidence  to  which  they  are 
applicable,  and  are  objectionable  on  both 
grounds.  Claiborne  v.  Railway  C!o.,  46  W. 
Va.  363,  33  S.  B.  262;  State  v.  Sheppard,  49 
W.  Va.  682,  39  S.  E.  676;  Parkeraburg  Ind. 
Co.  T.  Schuiti,  43  W.  Va.  470,  27  S.  E.  25S; 
Flarker  t.  Building  &  Loan  Association,  59 
W.  Va.  134,  48  8.  Bl  811;  State  v.  Dodds,  64 
W.  Va.  289,  295,  46  S.  E.  228. 

But  It  Is  said  In  arg^nment  that  Instruction 
No.  1  was  taken  from  Skldmore  v.  Hallway 
Ca,  41  W.  Va.  296,  23  S.  EI  713,  as  it  seems 
to  have  been.  While  snch  an  instruction  Is 
copied  Into  the  opinion  in  that  case  as  one 
given  by  the  court  below,  yet  on  the  hearing 
here  this  court  was  not  called  upon  to  pass 
Judgment  thereon.  We  are  not  called  upon 
here  to  decide,  and  do  not  decide,  whether  an 
Instruction  In  such  general  terms,  without 
any  reference  to  the  evidence,  and  discon- 
nected from  other  and  more  specific  instruc- 
tlond,  would  not  he  good  In  any  case.  All  we 
do  decide  Is  that  It  Is  Inapplicable  to  this 
case,  for  the  reasons  assigned,  and  should  not 
have  been  given. 

Instructions  8  and  9  should  not  have  been 
given.  The  first  confuses  the  shutting  down 
of  the  fan,  which  requires  permission  of  the 
district  Inspector,  with  the  temporary  shut- 
ting down  thereof,  not  requiring  such  permis- 
sion, and  erroneously  assumes  that  the  par- 
ticular instances  proven  when  the  fan  was 
not  running  on  July  4th  constituted  n^ll- 
gence  Imputable  to  the  defendant.  No.  9  er- 
roneously assumes  there  was  evidence  that 
the  fan  did  not  have  capacity  to  supply  the 
mine.  As  we  have  shown,  there  was  no  evi- 
dence Justifying  either  of  these  Instructions. 
They  do  not  state  correct  propositions  of 
law  applicable  to  this  case,  and  should  not 
have  been  given. 

With  respect  to  defendant's  instructions 
Nos.  1,  2,  3,  6,  9,  10,  and  12,  refused:  The 
first  is  a  peremptory  Instruction  to  find  for 
the  defendant.  The  views  already  expressed 
regarding  the  merits  of  the  plaintiffs  case 
would  render  this  instruction  proper.  As  we 
have  held,  the  negligence,  If  any,  was  the 
negligence  of  the  fire  boss  or  mine  boss,  not 
Imputable  to  the  defendant.  Defendant's  In- 
struction No.  6,  given,  told  the  Jury,  If  such 
was  the  fact,  they  should  find  for  the  defend- 
ant. Of  the  other  Instructions  given.  No.  7, 
properly  told  the  Jury  that  all  the  duties 
of  the  defendant,  not  shown  by  the  evidence 
to  have  been  omitted,  are  presumed  to  have 
been  performed;  No.  8,  that  the  mere  fact 
that  there  was  an  explosion  and  Injury  to 
the  plaintiff  was  not  In  itself  sufilcient  to 
fix  the  liability  on  the  def^dant,  or  raise 


any  presumption  of  the  defendant's  negli- 
gence, the  burden  being  on  the  plaintiff  to 
prove  by  a  preponderance  of  evidence  some 
positive  act  of  negligence.  No.  11  stated 
in  different  language  practically  the  same 
proposition  as  No.  8;  and  Na  4  told  the 
Jury  that,  if  the  plaintiff  knew,  or  ought  to 
have  known,  that  the  defendant's  mine  gen- 
erated gas  in  dangerous  quantities,  and  en- 
tered the  mines  on  the  morning  he  was  hurt 
without  warning  as  to  Its  safety  given  him 
by  the  fire  boss  on  the  outside  of  the  mine, 
they  should  find  for  the  defendant.  The 
plaintiff  admits  having  entered  the  mine 
without  such  notice.  At  least  he  says,  when 
inquired  of  on  this  subject,  that  he  did  not 
see  the  mine  boss  before  he  went  into  the 
mine;  and  to  the  question  whether,  on  the 
morning  he  was  hurt,  the  fire  boss  gave  him 
notice  or  warning  that  the  mine  was  safe 
for  him  to  go  in,  he  answered:  "No,  sir; 
nobody  told  me;  I  did  not  see  him."  The 
Injury  is  shown  to  have  occurred  shortly 
after  the  plaintiff  w&it  Into  the  mine  on  the 
morning  of  July  5th.  We  think  the  instruc- 
tions for  the  defendant,  given,  properly  pro- 
pound the  law  of  the  case,  and  without  disre- 
garding these  Instructions  the  Jury  could  not 
have  found  otherwise  than  for  the  defend- 
ant; hence  Instruction  No.  1  should  have 
been  given. 

Defendant's  instruction  No.  2  was  properly 
rejected.  It  erroneously  assumes,  as  a  gen- 
eral proposition,  that  the  duty  of. the  operator 
of  a  mine  to  provide  a  reasonably  safe  place 
to  work  applies  only  to  the  particular  place 
the  employg.is  appointed  to  work,  and  tells 
the  Jury  that  if,  from  the  evidence,  they  find 
the  plaintiff  at  the  time  of  his  injuries  had 
gone  to  room  No.  27  for  some  purpose  of 
his  own,  and  not  as  a  place  to  work,  they 
should  find  for  the  defendant  If  the  Instruc- 
tion had  been  applied  to  an  abandoned  part 
of  the  mine,  where  gas  was  known  to  exist 
In  dangerous  quantities,  and  against  which 
plaintiff  might  have  been  warned,  it  would 
be  applicable;  but  in  this  instance  it  could 
only  have  related  to  the  evidence  that  the 
plaintiff  had  gone  to  room  No.  27  to  get  his 
tools,  and  thence  to  his  new  place  of  assign- 
ment by  the  mine  boss.  The  plaintiff  un- 
doubtedly had  a  right  to  go  there  for  that 
purpose;  and  If  rightly  In  the  mine,  and  at 
a  place  where  be  had  the  right  to  assume  the 
mine  was  reasonably  safe,  the  defendant 
would  not  be  excused  for  any  breach  of 
duty  to  him,. 

We  think  instruction  No.  3  was  also  proper- 
ly rejected.  It  assumes  negligence  on  the 
part  of  the  defendant  in  permitting  gas  to 
accumulate  in  the  mine,  but  tells  the  Jury 
that  if,  from  .the  evidence,  they  find  the  gaa 
Would  not  have  occasioned  injury  unless  ig- 
nited by  a  fellow  servant,  who  went  into 
the  mine  without  permission  of  the  fire  boss, 
or  without  notice  or  signal  from  the  latter 
that  the  mine  was  safe,  the  plaintiff  cannot 
recover.     If  there  was  culpable  negligence 
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of  tbe  defendant,  the  mere  fact  that  the  tel* 
low  servant  who  Ignited  the  gas  bad  gone 
Into  the  mine  without  such  notice  would  not 
ezcnae  the  defendant  for  Injuries  resulting 
to  the  plaintiff  while  rightfully  In  the  mine. 
This  instruction  is  based  on  Bems  t.  Coal 
Co.,  supra.  In  that  case  It  was  assumed  that 
the  miner  injured  was  rightfully  in  the  mine, 
and  that  a  fellow  servant  with  lighted  lamp 
went  into  a  dangerous  part  of  the  mine,  con- 
trary to  orders  of  the  operator,  resulting  in 
the  Injury  of  the  plaintiff — quite  a  different 
state  of  facts  from  those  in  this  case. 

Instructions  6,  9  and  10  were  rather  too 
general,  and  are  without  specific  reference  to 
any  evidence  to  which  they  are  applicable; 
Besides,  their  rejection,  as  well  as  rejection 
of  No.  12,  we  do  not  think  constituted  error, 
as  the  subjects  of  those  instructions  were 
sufficiently  covered  by  Instructions  Nofl.  6,  7 
and  11,  given.  In  such  case  the  refusal  of 
an  instruction,  although  correct,  is  not  error. 
Arthur  v.  City  of  Charleston,  61  W.  Va.  182, 
41  8.  E.  171;  Ward  v.  Brown,  58  W.  Va.  227, 
44  8.  E.  488. 

Our  conclusions  on  the  points  involved 
will  necessarily  reverse  the  Judgment  below; 
but,  because  the  court  erred  In  not  giving  the 
peremptory  instruction  to  find  for  the  defend- 
ant, shall  we  give  Judgment  here  for  It?  As 
we  cannot  affirmatively  see  that  a  different 
case  may  not  be  presented  on  a  new  trial,  we 
have  concluded  simply  to  reverse  the  Judg- 
ment and  aiirard  tbe  defendant  a  new  trial. 


STATE  V.  DOYLB. 

(Supreme  Court  of  Appeals  o{  West  Virginia. 

Sept.  11,  1908.) 

1.  Indictment  and  Infobmation— Felony- 
Conviction  OF  MISDEMEANOB. 

Upon  the  trial  of  an  indictment  under  sec- 
tion 915,  Code  1906,  tiie  waiver  of  the  allega- 
tion and  proof  of  former  conviction  by  the  pros- 
ecuting attorney  is  not  to  the  prejudice  of  the 
defen&nt;  and,  the  nnlawful  sale  as  alleged 
being  proved  to  the  satisfaction  of  the  jury,  it  is 
not  error  to  sentence  the  defendant  accordingly 
on  a  verdict  of  "guilty  of  a  misdemeanor  as 
charged  in  the  within  indictment." 

2.  Same. 

Upon  the  trial  of  such  indictment,  the  pros- 
ecuting attorney  may,  with  the  permission  of 
the  court  and  without  the  consent  of  tlie  de- 
fendant, waive  proof  of  the  aggravation  of  the 
former  conviction  alleged  in  tbe  indictment  and 
tr^  the  defendant  on  the  allegation  of  selling 
without  license. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ritchie  County. 
Mike  Doyle  was  convicted  of  an  illegal  sale 
of  liquors,  and  brings  error.    Affirmed. 

W.  E.  McDougle,  R.  S.  Blair,  and  W.  B. 
Brown,  for  plaintiff  In  error.  Tbe  Attorney 
General,  S.  A.  Powell,  and  S.  M.  Eoff,  for 
the  State. 

McWHORTEB,  J.  The  grand  Jury  of  Ritch- 
ie county  at  tbe  January  term,  1907,  return- 
ed an  indictment  "for  felony"  against  Mike 


Doyle  for  unlawful  retailing,  containing  an< 
allegation  that  be  had  been  convicted  at  a 
former  term  for  a  like  offense.  At  the  same 
term  at  which  the  hidictment  was  found  the 
prosecuting  attorney  waived  the  charge  of 
felony  contained  in  the  Indictment,  to  which 
tbe  defendant  objected  and  moved  tbe  court 
to  quash  tbe  indictment,  which  motion  was 
overruled  by  the  court,  to  which  ruling  of 
tbe  court  in  refusing  to  quash  the  indictment 
the  defendant  excepted  and  entered  his  plea 
of  not  guilty.  The  case  was  continued,  and 
at  tbe  next  term  a  Jury  was  impaneled  and 
returned  a  verdict  of  guilty  of  a  misdemeanor 
as  charged  in  tbe  Indictment.  The  defend- 
ant moved  the  court  to  set  aside  tbe  verdict 
and  grant  him  a  new  trial  because  tbe  same 
was  contrary  to  the  law  and  the  evidence, 
which  motion  the  court  overruled,  and  to 
which  ruling  of  tbe  court  the  defendant  ex- 
cepted. Tbe  defendant  moved  the  court  in 
arrest  ot  Judgment,  which  motion  was  also 
overruled,  and  defendant  excepted.  Tbe  de- 
fendant then  moved  the  court  to  suspeud  its 
Judgment  for  30  days,  which  motion  was  also 
overruled,  and  defendant  excepted,  and  the 
court  entered  Judgment  upon  the  verdict  for 
$100  and  90  days'  Imprisonment  in  tbe  coun- 
ty Jail.  The  defendant  procured  a  writ  of 
error  and  supersedeas,  and  says  the  court 
erred  in  allowing  tbe  prosecuting  attorney 
to  waive  tbe  felony  charged  in  the  indict- 
ment and  to  compel  the  defendant  to  go  to 
trial  on  another  and  different  charge  than 
that  for  which  he  was  presented  by  the  grand 
jury,  and  that  tbe  court  erred  in  overruling 
tbe  motion  of  defendant  to  quash  tbe  said 
indictment,  in  admitting  improper  evidence 
on  behalf  of  the  state  as  shown  in  tbe  bill 
of  exceptions  No.  1,  in  giving  tbe  oral  in- 
structions given  by  the  court  on  Its  own  mo- 
tion, and  not  on  the  motion  of  tbe  state,  over 
the  objection  of  tbe  defendant,  and  in  refus- 
ing to  set  aside  tbe  verdict  and  not  granting 
a  new  trial. 

The  first  assignment  of  error  Is  tbe  waiver 
by  tbe  prosecuting  attorney  of  tbe  felony 
charged  in  the  indictment  and  placing  tbe  de- 
fendant on  trial  for  a  misdemeanor,  which 
he  claims  was  a  violation  of  bis  constitu- 
tional rights,  In  that  be  was  tried  for  an  of- 
fense which  was  not  charged  in  the  indict- 
ment Tbe  indictment  is  for  the  unlawful 
sale  of  intoxicants  without  a  state  license 
therefor,  and  has  all  tbe  elements  of  a  good 
Indictment  for  unlawful  retailing,  but  coupled 
with  that  Is  tbe  fact  of  a  former  conviction 
for  a  like  offense,  alleged  in  aggravation  of 
tbe  offense  charged  in  the  indictment  Sec- 
tion 4583,  Code  1906,  provides :  "If  a  person 
Indicted  of  felony  be  by  the  Jury  acquitted 
of  part  and  convicted  of  part  of  the  offense 
charged,  he  shall  be  sentenced  for  such  part 
as  he  is  so  convicted  of.  If  tbe  same  be  sub- 
stantially charged  In  tbe  indictment,  wheth- 
er it  be  felony  or  misdemeanor."  In  case 
at  bar  there  was  no  amendment  of  the  In- 
dictment by  striking  out  any  iwrtlon  of  it  to 
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bring  it  witbin  tbe  Influence  of  Bain's  Case, 
121  U.  8.  1,  7  Sup.  Ct  781,  30  L.  Ed.  &i9. 
as  claimed  by  tlie  defendant.  In  that  case 
a  part  of  the  Indictment  was  striclcen  ont,  so 
ttaat  it  was  held  not  to  be  tbe  Indictment 
ftnmd  by  the  grand  Jury.  Tbe  prosecuting 
attorney  in  case  at  bar  simply  declined  to 
prosecute  upon  tbe  charge  of  felony,  or  to 
proTe  tbe  aggravation  as  alleged  in  tbe  in- 
dictment, but  was  content  to  try  It  upon  the 
misdemeanor,  which  was  well  alleged  In  tbe 
indictment  As  to  tbe  duty  of  tbe  prosecut- 
ing attorney,  Mr.  Bishop  in  tbe  first  volume 
of  bis  Criminal  Law,  in  section  815(a),  says: 
"In  all  our  states,  tbe  prosecuting  officer  acts 
under  a  discretion  committed  to  blm  for  the 
public  good.  He  is  not,  as  of  course,  to  pur- 
sue to  conviction  every  offender  against 
whom  be  can  obtain  adequate  evidence.  Nor 
Is  it  bis  duty  to  convict  every  prosecuted 
person  of  tbe  highest  offense  which  can  be 
carved  out  from  the  mass  of  bis  entire  evil- 
doings.  It  is  among  tbe  most  imix>rtant  func- 
tions of  a  state's  attorney  to  select,  out  of 
what  the  law  permits,  the  charges  which  be 
will  bring  against  offenders.  They  have  no 
power  to  elect,  and  above  all  they  cannot  ol>- 
Ject  if  be  overlooks  their  heavier  offendlngs 
and  pursues  them  simply  for  the  lighter." 
And  In  tbe  same  volume,  in  section  789,  stat- 
utes of  the  character  of  said  section  4583 
are  referred  to  as  follows :  "It  is  competent 
for  legislation  to  abrogate  tbe  common-law 
mle  whereby  an  act  cannot  be  both  a  fel- 
ony and  a  misdemeanor,  or  to  modify  tbe 
consequences  of  tbe  rule.  •  •  •  Beyond 
which,  in  a  large  and  increasing  proportion 
of  our  states,  tbe  role  and  Its  consequences 
have  been  partly  or  fully  done  away  with 
l>y  statutes ;  so  that,  for  example,  there  may 
I>e  a  conviction  of  misdemeanor  on  an  indict- 
ment for  felony,  or  proof  of  a  felony  may  be 
introduced  to  sustain  an  indictment  for  a 
misdemeanor."  Brigg's  Case,  7  Pick.  (Mass.) 
177;  State  v.  Evans.  40  La.  Ann.  216,  3 
South.  838;  Baker's  Case,  12  Ohio  St.  214; 
Strubble's  Case,  71  Iowa,  11,  32  N.  W.  1. 

Suppose  the  prosecuting  attorney  bad  gone 
to  trial  upon  the  indictment  as  it  stands,  and 
Iiad  proved  tbe  sale  charged  in  tbe  indict- 
ment, but  bad  offered  no  evidence  of  the  fact 
of  former  conviction  of  a  like  offense;  it 
would  hardly  be  questioned  that  the  jury 
would  have  bad  a  right  to  convict  for  the 
unlawful  sale  charged  and  tbe  defendant  be 
sentenced  as  for  a  first  sale.  Tbe  prosecut- 
ing attorney  simply  chose  to  prosecute  for 
the  misdemeanor,  and  not  exact  the  penalty 
for  the  felony,  of  which  it  would  seem  the 
defendant  could  not  complain.  Section  1391, 
Bishop's  New  Criminal  Procedure,  says :  "The 
simple  form  of  the  nolle  prosequi  la  to  the 
entire  indictment,  but  it  may  be  to  a  part 
of  the  counts,  or  even  to  a  separable  part  of 
any  one  count,  such  as,  on  an  indictment  for 
tbe  burning  of  a  dwelling  bouse  and  bam,  it 
may  be  to  the  bam  alone.  •  •  *  On  a 
cbarge  of  assault  with  intent  to  murder  there 


may  t>e  a  nolle  prosequi  as  to  this  intent 
and  a  conviction  for  the  assault  alone."  And 
section  1390  says  the  prisoner's  consent  to 
such  nolle  prosequi  is  not  essential.  State 
V.  Whitt,  39  W.  Va.  468,  19  S.  E.  873,  is 
cited  and  relied  upon  by  the  defendant  as 
being  conclusive  of  this  case.  In  that  case 
tbe  Indictment  was  dearly  losufHclent  as  an 
indictment  for  a  felony,  and,  being  returned 
by  the  grand  Jury  in  their  finding  as  an  in- 
dictment for  a  felony,  the  entry  of  tbe  find- 
ing was  in  conflict  with  tbe  indictment  on 
which  the  accused  was  tried;  but  the  case 
at  bar  differs  from  that,  in  that  it  was  a 
good  indictment  for  a  felony,  hence  the  rec- 
ord of  tbe  finding  and  the  indictment  were 
in  entire  harmony.  The  court  did  not  err 
in  overruling  tbe  motion  to  quash  tbe  indict- 
ment 

It  is  complained  that  the  court  erred  in 
giving  the  oral  instractions ;  the  first  telling 
the  Jury  "that  while  there  are  two  sales  al- 
leged, which  would  constitute  a  felony,  the 
felony  has  been  waived  by  the  prosecuting 
attorney,  and  you  are  only  to  try  the  case  as 
if  it  were  a  single  sale,  and  you  are  not  to 
allow  the  existence  of  the  charge  on  tbe  face 
of  the  indictment  to  prejudice  you  In  your 
findings,"  whereby  tbe  Jury  was  speciflcaliy 
instructed  to  disregard  the  aggravation  of 
the  offense  by  the  fact  of  the  former  convic- 
tion as  alleged  in  the  indictment.  It  is  con- 
tended that  this  oral  instruction  misled  tbe 
Jury  to  the  prejudice  of  tbe  defendant  in 
that  It  states,  contrary  to  law,  that  there  are 
two  sales  alleged  in  the  indictment  which 
would  constitute  a  felony.  The  Jury  could 
not  have  misunderstood  tbis  instruction,  as 
they  were  particularly  charged  that  they 
were  to  try  only  for  the  single  sale,  a  simple 
violation  of  tbe  law  In  making  a  sale,  and 
there  was  no  evidence  in  tbe  case,  except  as 
to  the  single  transaction  mentioned  by  Shra- 
der,  and  the  circumstances  attending  that  one 
transaction  between  witness  Shrader  and  the 
defendant  was  all  that  was  left  In  the  case 
when  tbe  prosecutor  did  not  choose  to  prove 
the  former  conviction. 

The  other  oral  instractlon  was  that  they 
(the  Jury)  were  "the  sole  Judges  of  the  weight 
of  the  testimony  and  what  it  proves,  that 
being  a  matter  peculiarly  within  tbe  province 
of  the  Jury  to  determine."  As  to  this  in- 
struction tbe  law  is  so  well  settled  that  It 
would  seem  to  be  unnecessary  to  say  any- 
thing further  concerning  It  As  said  in  Bow- 
yers*  Case,  43  W.  Va.  180,  27  S.  E.  801 :  "It 
Is  not  worth  while  to  cite  authority  for  the 
proposition  that  where  there  is  evidence 
tending  to  criminate,  tbe  Jury  is  almost  un- 
coutrollably  tbe  Judge  of  its  force  and  weight 
and  of  the  proper  inferences  from  the  facts 
proven." 

It  is  contended  that  there  is  no  evidence 
to  support  the  verdict  in  the  case.  Would  the 
facts  and  circumstances  warrant  the  Jury 
in  finding  the  verdict  of  guilty?  There 
was  no  motion  to  strike  out  tbe  evidence. 
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bat  the  rame  was  submitted  to  the  Jury  on 
tbe  evidence  of  the  state.  The  testimony  of 
Jacob  Bhrader  Is  that  he  went  to  the  house 
of  the  defendant  "and  asked  him  If  be  was 
selling  booze,  and  he  said  he  were  not  I 
tbeo — we  were  talking  there,  and  as  we 
come  ont  to  the  gate  there  was  a  quart  of 
whisky  setting  at  tbe  comer  of  the  coal 
house,  and  I  picked  up  the  quart  of  whisky 
and  laid  down  a  dollar  and  a  half,  and  Mr. 
Doyle  told  me  to  leave  no  money  there; 
that  he  was  not  selling  whisky."  Witness 
states  that,  when  they  first  saw  the  whisky, 
"Mr.  Doyle  first  made  answer,  'Whose  whis- 
ky were  that?'  and  he  says,  There  is  a 
quart  of  whisky.'  He  said,  Take  that  out 
of  here;  I  don't  want  It  here.' "  When  tbe 
witness  applied  to  the  defendant  to  buy  whis- 
ky, defendant  told  him  that  he  was  not  sell- 
ing whisky,  but  went  ont  with  him  through 
tbe  house  in  sight  of  the  whisky,  told  blm  to 
take  the  whisky  away,  that  he  did  not  want 
it  there,  but  to  leave  no  money,  as  he  was 
not  selling  whisky.  Witness  Shrader  says 
be  did  not  see  defendant  take  the  money, 
and  stated  on  cross-examination  that  be  and 
Lester  Hickman  and  Mark  Taylor  went  to 
tbe  place  where  the  money  was  left  when 
tbe  whisky  was  taken,  and  they  found  It 
still  there,  or  money  like  it  in  denomination. 
But  this  was  some  days  after  Collins  and 
Moss  looked  for  it,  soon  after  tbe  money 
was  left  there,  and  did  not  find  it,  and  say 
It  was  not  there,  and  they  would  have  seen 
it  If  it  had  been  there.  Defendant  saw  wit- 
ness put  the  money  down  and  take  tbe  whis- 
ky away.  It  Is  a  very  strange  circumstance 
that  the  money  should  be  found  there 
nearly  a  week  after  the  transaction,  when 
others  bad  some  days  before  that  time  look- 
ed for  it  and  it  was  gone.  The  circum- 
stances of  the  case  are  such  that  the  Jury 
were  fully  Justified  in  their  conclusion  that 
the  whisky  was  the  property  of  the  defend- 
ant and  that  be  had  made  a  sale  thereof  to 
tbe  witness.  As  to  the  sufficiency  of  cir- 
cumstantial evidence  to  convict  for  selling 
Intoxicating  liquors,  see  23  Cyc.  249  (D), 
and  authorities  there  cited. 

Ck>fmsel  for  defendant  cite  the  Case  of 
Ferrell,  22  W.  Va.  759,  as  being  a  stronger 
case  against  defendant  than  thla  In  that 
case  tbe  witness  went  Into  defendant's  room, 
found  some  whisky  in  a  bottle  in  a  box, 
took  a  drink  from  the  bottle,  laid  down  10 
cents,  and  went  out  There  was  no  evidence 
that  such  a  thing  ever  happened  there  be- 
fore, and  no  evidence  that  tbe  defendant 
knew  anything  about  it  that  he  received 
tbe  mooey,  or  knew  that  witness  had  taken 
tbe  whisky.  Very  different  this  case,  where 
witness  went  to  defendant  to  buy  whisky, 
defendant  told  blm  he  was  not  selling  whis- 
ky, but  tbey  went  out  together,  where  they 
were  in  sight  of  tbe  coveted  bottle,  when  de- 
fendant called  witness'  attention  to  ttie  whis- 
ky and  told  blm  to  take  it  away,  but  to  leave 
no  money,  as  be  was  not  sellhig  whisky.    It  is 


clear,  from  tbe  manner  of  Sbrader's  testi- 
mony, that  be  was  an  unwilling  witness,  and 
did  what  be  could  to  shield  the  defendant. 
The  Jury  believed,  and  were  Justified  in  be- 
lieving, that  the  defendant's  telling  the  wit- 
ness Shrader  to  take  the  whisky  away,  but 
to  leave  no  money,  was  simply  a  subterfuge 
to  cover  up  the  transaction.  There  was  evi- 
dently a  complete  understanding  between 
Shrader  and  the  defendant  Shrader  waiit- 
ed  the  whisky,  and  Doyle  wanted  to  sell 
It  The  question  was,  bow  was  tbe  sale  to 
be  effected,  and  yet  not  be  a  sale?  Tbe 
whisky  was  in  a  bottle  on  tbe  ground.  How 
it  got  there  nobody  was  to  know.  The  mon- 
ey was  to  take  its  place  on  the  ground, 
but  contrary  to  the  directions  of  Doyle,  who 
was  particular  to  tell  him  to  leave  no  money, 
as  he  was  not  selling  whisky.  If  It  were  not 
bis  whisky,  why  should  he  direct  Shrader 
to  take  It  away?  It  was  simply  one  of  those 
transparent  subterfuges  resorted  to  by  the 
man  who  wants  to  buy  and  the  man  who 
wants  to  sell  in  violation  of  the  law  prohib- 
iting sale  without  a  permit  under  tbe  law. 
Their  trick  was  not  well  plahned.  An  in- 
telligent Jury  of  honest  men  could  not  fail 
to  "see  through  K'  at  a  glauce. 

There  were  exceptions  taken  to  the  ruling 
of  the  court  In  permitting  certain  evidence 
to  go  to  tbe  Jury.  Witness  John  M.  Collins 
testified  that  be  arrested  defendant  on  a 
warrant  sworn  out  by  Shrader  for  selling 
whisky.  Objection  was  made  to  witness 
reference  to  the  warrant  as  the  warrant 
was  tbe  best  evidence  and  should  be  Intro- 
duced; but  the  court  ruled  that  the  warrant 
was  only  used  as  evidence  to  fix  the  time 
that  the  witness  Collins  and  Moss  were  on 
defendant's  premises,  tbey  having  been< 
there  to  search  for  whisky  and  other  intoxi- 
cating liquors,  and  looking  for  the  money 
which  Sbrader  stated  he  left  there,  and  It 
was  to  show  that  they  were  making  this 
search  before  the  time  that  Shrader  stated 
that  he  and  Mark  Taylor  and  Lester  Hick- 
man found  the  money  there.  Defendant 
does  not  even  put  Taylor  or  Hickman,  or 
either  of  them,  on  the  stand  to  corroborate 
the  finding  of  the  money.  Witnesses  Collins 
and  Moss  both  testified  that  they  bad  gone 
to  tbe  place  where  the  money  was  left  about 
tbe  next  day  after  the  transaction,  and  tbe 
money  was  not  there  then.  Several  days 
after  tliat  was  when  Shrader  said  he  and 
Hickman  and  Taylor  went  and  found  the 
money.  This  was  evidently  another  scheme, 
and  afterthought  to  help  them  out  but  too 
late.  The  court  only  allowed  the  warrant  to 
be  used  In  fijctng  the  date  when  Collins  and 
Moss  found  the  money  gone,  wlUch  was  sev- " 
eral  days  before  Shrader,  Hickman,  and 
Taylor  were  said  to  have  found  It  No  evi- 
dence was  admitted  which  could  have  prej- 
udiced the  defendant  in  his  defense.  "An 
appellate  court  does  not  reverse  the  trial 
court  for  errors  in  the  admission  of  evidence, 
wben  it  can  clearly  see  that  no  prejudice  did 
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or  could  resalt  therefrom  to  the  accused." 
Stover  y.  Commonwealth,  92  Va.  780,  22  & 
B.  874. 

As  counsel  for  defendant  make  no  mention 
in  their  brief  of  the  error  assigned  In  tiie 
court's  refusal  to  suspend  the  Judgment  for 
a  period  of  30  days,  they  do  not  seem  to 
rely  upon  it,  and  we  think  there  is  nothing 
In  the  assignment 

We  see  no  error  in  the  Judgment,  and  it 
must  be  affirmed. 


TALLBT  et  al.  t.  FERGUSON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  11,  1908.) 

1.  TsusTS— Bights  of  Bbneficiabikb— Alien- 
ation OF  Intebest. 

In  land  conveyed  to  a  trustee  for  the  main- 
tenance of  a  family,  none  of  the  beneficiaries 
has  any  distinct  or  separable  interest,  during 
the  existence  of  the  trust  for  that  purpose, 
which  he  can  charge  or  alien, 

2.  SaUE— GONBl'BUCTION    OT   GbANT— LlfK    ES- 
TATE. 

A  grant  to  wife  and  children,  without  more, 
creates  in  the  frife  and  children  in  being  at  the 
time  a  joint  estate  in  equal  portions ;  but  in  a 
grant  for  the  use  and  benefit  of  a  wife  and 
children,  by  its  terms  declaring  it  to  be  a  pro- 
vision for  the  family,  any  manifest  indications 
which  sup^rt  reasonable  construction  of  a 
life  estate  in  the  wife,  with  remainder  to  the 
children,  will  be  followed,  and  that  construction 
given,  so  that  after-bom  children  may  take,  and 
so  that  the  life  tenant  may  have  sufficient  in- 
come to  support  the  children. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  C!ourt,  Kanawha 
County. 

Bill  by  WUliam  N.  Talley  and  others 
against  James  H.  Ferguson,  trustee,  and  oth- 
ers. Decree  for  plaintiffs,  and  Vicle  Nlgh- 
bert,  administratrix,  appeals.    Affirmed. 

Payne  &  Payne,  J.  B.  Chilton,  and  Berke- 
ley Minor,  Jr.,  for  appellant  D.  0.  Gallaher, 
for  appellees. 

BOBINSON,  J.  The  decree  appealed  from 
set  aside  and  declared  null  and  void  a  deed  of 
trust  and  perpetually  enjoined  and  restrain- 
ed the  trustee  and  beneficiary  from  enforcing 
the  same.  The  land  covered  by  the  deed  of 
trust  was  a  valuable  tract  on  the  west  side 
of  the  Kanawha,  In  the  county  of  that  name, 
and  below  and  near  the  mouth  of  Co&l.  It  had 
been  conveyed,  by  deed  dated  April  20,  1867, 
by  Racbael  M.  Tompkins  and  her  children  to 
Henry  P.  Tompkins,  trustee,  that  deed  re- 
citing that  the  said  Rachael  M.  Tompkins,  the 
mother  of  Beverly  Tompkins,  and  his  broth- 
ers and  sisters,  the  grantors  therein,  "being 
willing  and  desirous  of  making  g.  settlement 
and  provision  out  of  their  several  Interests 
and  portions  in  said  estate  for  the  mainte- 
nance of  the  wife  and  children  of  the  said 
Beverly  Tompkins,  do  hereby  grant  unto 
Henry  P.  Tompkins,  for  the  uses  and  trusts 
hereinafter  declared,"  etc.,  with  this  sequent 
provision:  "In  trust  that  he,  the  said  Hen- 
ry P.  Tompkins,  will  hold  the  tract  of  land 


*  *  *  for  the  sole  use  and  benefit  of  the 
wife  and  children  of  the  said  Beverly  Tomp- 
kins, and  free  from  all  debts,  demands,  or 
claims  upon  him,  the  said  Beverly  Tompkins, 
and  upon  this  further  trust  that  be,  the  said 
Henry  P.  Tompkins,  will  apply  the  rents,  is- 
sues, and  profits  of  the  tract  of  land  hereby 
conveyed  to  the  use  and  benefit,  maintenance, 
and  support  of  the  wife  and  children  of  the 
said  Beverly  Tompkins."  The  deed  contains 
this  additional  clause :  "And  it  is  known  to 
the  parties  making  this -grant  that  the  said 
Beverly  Tompkins  is  embarrassed  with  debt, 
and  it  being  their  intention,  as  before  stated, 
to  make  a  provision  for  his  family,  the  said 
grantors  do  hereby  expressly  declare  that  the 
property  shall  not  In  any  mode  or  manner 
be  subjected  to  or  made  liable  for  the  debts 
of  the  said  Beverly,  either  those  now  existing 
or  any  that  may  be  created  in  the  future." 

Later  Henry  P.  Tompkins  resigned  this 
trust  An  order  was  entered  by  the  circuit 
court  of  the  said  county  appointing  B.  Tomp- 
kins "trustee  for  Sally  Tompkins  and  her 
children  in  the  place  of  said  H.  P.  Tompkins,, 
but  not  to  take  place  until  B.  Tompkins  shall 
give  bond  before  the  clerk  of  this  court  In 
the  penalty  of  $2,500,  with  good  security  ap- 
proved by  the  clerk,  conditioned  according  to 
law.".  There  is  no  evidence  that  this  bond 
was  ever  given.  Beverly  Tompkins,  trustee, 
and  Sallle  H.,  his  wife,  petitioned  said  circuit 
court  for  leave  to  execute  a  deed  of  trust  on 
said  real  estate  to  secure  the  payment  of  $2,- 
500.  On  January  7,  1882,  It  was  adjudged, 
ordered,  and  decreed  "that  said  petitioner* 
have  leave  to  borrow  said  sum  of  $2,500  up- 
on the  faith  of  said  real  estate,  and  secure 
the  payment  of  the  said  sum  and  Its  interest 
by  deed  of  trust  duly  executed  by  them  and 
each  of  them  on  said  real  estate  so  conveyed 
and  held  for  the  use  of  the  said  Sallie  H. 
Tompkins  as  aforesaid."  The  children  of  the 
said  Beverly  and  Sallie  were  not  made  par- 
ties to  this  proceeding,  nor  were  they  given 
notice  thereof.  Notwithstanding  this,  on  Jan- 
uary 30,  1882,  a  deed  of  trust  on  the  land 
aforesaid  was  executed  to  James  H.  Fergm- 
son,  trustee,  by  Sallie  H.  Tompkins  and  Bev- 
erly Tompkins,  "her  husband  and  trustee,"  to 
secure  to  James  A.  Nlgbbert  the  sum  of  |2,- 
000,  with  interest,  payable  two  years  there- 
after. Beverly  Tompkins  signed  and  ac- 
knowledged this  deed  of  trust  as  "trustee  of 
Sallie  H.  Tompkins,"  and  Sallle  H.  Tomp- 
kins acknowledged  It  as  "the  wife  of  Bever- 
ly Tompkins  (who  is  also  her  trustee)."  It  Is 
this  deed  of  trust  that  has  been  declared  null 
and  void  and  the  enforcement  of  which  has 
been  perpetually  enjoined. 

The  case  resolves  itself  into  brief  questions. 
Is  Nlghbert's  deed  of  trust  valid?  Did  Bev- 
erly Tompkins  have  authority  as  trustee  to 
convey  thereby?  And  did  Sallle  H.  Tompkins 
have  any  Interest  that  she  could  convey?  We 
may  safely  and  at  once  pronounce  that  Bev- 
erly Tompkins  had  no  such  standing  as  trus- 
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tee  as  he  profeased  to  have  In  the  making  of 
this  deed  of  trust.  It  Is  practically  conceded 
that  he  had  not  such  authority,  never  having 
given  the  bond  required  by  the  order  appoint- 
ing him.  Of  equal  certainty  Is  It  that  any  In- 
terest which  the  children  may  have  had  In 
the  land  aforesaid  was  not  conveyed  by  the 
deed  of  trust  In  question.  They  were  not 
parties  to  Nlghbert's  deed  of  trust,  nor  to  the 
proceedings  in  court  upon  which  it  was 
sought  to  be  based.  And  this  calls  upon  us 
to  construe  the  grant  of  said  land  by  the 
aforesaid  deed  of  April  20,  1867,  and  to  In- 
quire as  to  what  Interests  were  given  the 
wife  and  children  by  that  deed. 

We  observe  that  the  land  was  conveyed  "In 
trust,"  to  be  held  by  the  trustee  "for  the  sole 
use  and  benefit  of  the  wife  and  children  of 
the  said  Beverly  Tompkins,"  and  "upon  this 
further  trust"  that  the  trustee  "will  apply 
the  rents.  Issues,  and  profits  of  the  tract  of 
land  conveyed  to  the  use  and  benefit,  main- 
tenance, and  support  of  the  wife  and  children 
of  the  said  Beverly  Tompkins."  Let  us  also 
distinctly  note  that  the  conveyance  Is  de- 
clared to  have  as  its  intention  the  making  of 
"a  provision  for  his  family";  that  Is,  the 
family  of  the  said  Beverly  Tompkins.  And 
by  no  means  let  us  overlook  the  part  of  this 
deed  which  must  control  greatly  In  its  inter- 
pretation, that  part  being  declaratory  that 
the  property  "shall  not  in  any  mode  or  man- 
ner be  subjected  to  or  made  liable  for  the 
debts  of  the  said  Beverly."  The  foregoing 
provisions  enlighten  us  as  to  the  ownership 
of  the  land  conveyed  by  the  deed.  This  was 
not  a  conveyance  directly  to  the  wife  and 
children.  In  such  case  the  words  "wife  and 
children"  would  be  words  of  purchase,  and 
the  wife  and  children  living  at  the  date  of 
the  delivery  of  the  deed  would  take  Jointly, 
even  to  the  exclusion  of  after-bom  children. 
It  was  a  conveyance  to  a  trustee  for  the  use 
and  benefit  of  a  family.  And  it  is  provided 
how  this  use  and  benefit  shall  accrue  to 
them;  that  is,  by  the  trustee's  applying  the 
rents,  Issues,  and  profits  of  the  tract  of  land 
to  the  use  and  benefit,  maintenance,  and  sup- 
port of  the  wife  and  children.  Here  is  the 
real  purport  of  the  conveyance.  We  see  it 
in  the  words  "rents,  issues,  and  profits,"  "use 
and  benefit,"  "maintenance  and  support." 
We  see  it  again  most  clearly  in  the  word 
"family."  Manifestly,  this  deed  was  intend- 
ed to  set  over  the  land  to  the  family  of  Bev- 
erly Tompkins,  to  be  of  use  to  them,  and  to 
support  and  maintain  his  wife  and  children, 
through  the  instrumentality  of  the  trustee. 
And  yet  It  is  insisted  ttiat  Sallie  H.  Tomp- 
Idns  was  by  this  deed  vested  with  an  equita- 
ble estate  in  fee  in  the  whole  of  the  land. 
Tliis  position  is  untenable,  and  cannot  meet 
our  approval  for  a  moment  To  concede  it 
would  absolutely  defeat  the  clearly  express- 
ed intention  of  the  grantors.  Yea,  it  would 
absolutely  override  the  safeguards  thrown 
around  the  property  conveyed  by  this  deed,  so 
that  the  same  might  be  a];)plied  to  the  pur- 


poses desired  by  the  grantors.  Concede  to  Sa  l- 
lie  H.  Tompkins  such  interest  in  the  land,  or 
in  fact  any  interest  other  than  a  life  estate 
subject  to  the  trust  arrangement  for  the 
family,  then  we  shall  be  inconsistent,  not  on- 
ly with  the  clearly  expressed  intention  from 
the  four  corners  of  the  paper,  but  particular- 
ly with  the  defined  provision  that  the  prop- 
erty was  granted  so  that  it  could  in  no  mode 
or  manner  be  subjected  to  or  made  liable  for 
the  debts  of  Beverly  Tompkins.  For,  in  case 
of  her  death,  leaving  him  surviving,  he  would 
take  by  the  curtesy,  and  his  creditors  would 
deny  to  the  children  surviving  the  rents,  is- 
sues, and  profits,  use  and  benefit,  mainte- 
nance, and  support,  or,  at  any  rate,  prevent 
the  full  operation  of  the  trust  arrangement 
for  the  family.  The  universal  and  funda- 
mental rule  of  interpretation  must  prevail. 
The  intention  of  the  grantors  must  be  sought 
from  the  plain  words  of  the  Instrument,  and 
be  upheld. 

Denying  an  equitable  estate  in  fee  to  Sal- 
lie H.  Tompkins,  as  we  do,  then  it  is  said 
that  the  deed  vested  In  her  and  the  four  chil- 
dren In  being  at  the  time  of  its  execution  a 
joint  estate  in  the  land,  and  that  Nlghbert's 
deed  of  trust  is  a  valid  and  subsisting  lien 
upon  her  Interest  therein.  Connected  with 
this  contention  are  questions  presented  as  to 
the  validity  of  the  execution  of  the  deed  of 
trust,  it  (being  insisted  that  the  same  was 
signed  and  acknowledged  by  Beverly  Tomp- 
kins not  as  husband,  but  by  Beverly  Tomp- 
kins as  trustee,  and  that,  therefore,  the  deed 
of  trust  Is  one  by  a  married  woman  of  her 
separate  estate  In  which  her  husband  did  not 
Join.  But  the  view  we  take  of  the  ownership 
of  the  land  attempted  to  be  bound  by  the 
deed  of  trust  saves  ub  the  necessity  of  deter- 
mlnhig  these  questions. 

Clearly  the  deed  aforesaid  created  such  a 
trust  that  the  beneficiaries  took  no  interest 
which  they  could  alien  or  anticipate.  Such 
alienation  or  anticipation  would  obviously  de- 
feat the  purpose  of  the  trust,  and  undo  all 
the  grantors  Intended  to  do  in  Its  making. 
If  a  Joint  estate  was  Intended,  and  the  moth- 
er could  anticipate  or  alien  immediately,  cer- 
tainly any  one  of  the  children  could  do  like- 
wise. Thus  the  property,  placed  in  the  hands 
of  a  trustee  as  a  producing  whole  for  a  dis- 
tinct purpose,  could  be  disturbed,  and  that 
purpose  overridden.  We  hold  that  the  dee,d 
conveying  this  property  to  a  trustee  for  the 
use  and  benefit,  maintenance,  and  support  of 
the  wife  and  children  of  Beverly  Tompkins, 
and  for  the  purpose  of  making  provision  for 
his  family,  created  a  blended  trust,  In  which 
the  interests  of  the  beneficiaries  were  so  in- 
separable that  none  of  them  could  be  aliened 
during  the  existence  of  that  trust.  "Where 
property  Is  settled  for  the  maintenance  of  a 
family,  the  expenditure  must  not  exceed  the 
annual  income,  nor  can  any  debt  contracted 
by  the  head  of  the  family  (himself  only  one 
of  the  cestuls  que  trust),  nor  by  the  trustee 
(although  the  profits  of  the  trust  property  be 
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pledged  for  their  payment),  be  charged  on 
the  prospective  profits  beyond  the  current  In- 
come, 80  as  to  deprive  the  beneficiaries  of  the 
support  provided  for  them.  •  •  •  The 
purpose  1b  to  protect  the  property  against  the 
Improvidence  and  waste  of  the  cestuis  que 
trust,  and  to  make  that  which,  under  their 
management,  would  have  been  dissipated  In 
a  short  time,  a  permanent  fund,  furnishing 
some  support  for  the  household  for  an  in- 
definite period.  Hence  no  one  of  the  cestuis 
que  trust  has  any  interest  separable  from  the 
rest  which  can  be  charged  or  disposed  of  by 
him.  The  fund  is  provided  for  the  common 
support  of  the  family,  and  can  only  be  en- 
Joyed  Jointly."  2  Minor's  Inst  (4th  Ed.)  227. 
This  doctrine  is  supported  by  many  cases 
there  cited.  It  is,  however,  simply  the  ap- 
plication of  sense  and  equity.  In  Perry  on 
Trusts,  §  386a,  we  find  It  as  follows:  "But  a 
trust  may  be  so  created  that  no  Interest  vests 
In  the  cestui  que  trust.  Consequently  such 
interest  cannot  be  alienated,  as  where  prop- 
erty is  given  to  trustees  to  be  applied,  in  their 
discretion,  to  the  use  of  a  third  person,  no 
interest  goes  to  the  third  person  until  the 
trustees  have  exercised  this  discretion.  So, 
if  the  property  Is  given  to  trustees,  to  be  ap- 
plied by  them  to  the  support  of  the  cestui 
que  trust  and  his  family,  or  to  be  paid  over 
to  the  cestui  que  trust  for  the  support  of 
himself  and  education  and  maintenance  of 
his  children;  In  short,  if  a  trust  is  created 
for  a  specific  purpose,  and  is  so  limited  that 
it  is  not  repugnant  to  the  rule  against  per- 
petuities, and  is  in  other  respects  legal,  nei- 
ther the  trustees,  nor  the  cestui  que  trust, 
nor  his  creditors  or  assignees,  can  divest  the 
property  from  the  appointed  purposes.  Any 
conveyance,  whether  by  operation  of  law  or 
by  the  act  of  any  of  the  parties,  which  dis- 
appoints the  purposes  of  the  settlor  by  di- 
verting the  property  or  the  Income  from  the 
purposes  named,  would  be  a  breach  of  the 
trust  Therefore  it  may  be  said  that  the 
power  to  create  a  trust  for  specific  purposes 
does  in  SMne  sort  Impair  the  power  to  alien- 
ate property."  The  deed  under  considera- 
tion created  no  mere  passive  trust  but  an 
active  one.  A  simple  reading  of  the  words 
vouches  this.  And  it  gave  to  Sallle  H. 
Tompkins  no  separate  and  distinct  interest 
that  she  could  incumber  during  the  existence 
of  this  active  trust,  as  was  attempted  to  be 
done  by  the  deed  of  trust  to  Nlghbert 

The  deed  did  not  vest  an  estate  in  the  wife 
and  children  in  joint  tenancy.  It  was  not 
a  direct  conveyance,  but  a  provision  for  the 
family.  The  grant  contains  more  than  a 
mere  conveyance  to  the  wife  and  children. 
If  it  were  simply  a  conveyance  to  wife  and 
ithlldren,  Wills  v.  Foltz,  61  W.  Va.  262,  56 
S.  R  473,  12  L.  R.  A.  (N.  S.)  288,  and  Fltz- 
patrlck  V.  Fitzpatrlck,  100  Va.  552,  42  8.  B. 
306,  93  Am.  St  Rep.  976,  would  apply.  Then 
a  Joint  estate  in  the  wife  and  children  in 
esse  would  be  created.  Those  cases  deter- 
mine xspou  the  words  "wife  and  children," 


without  more;  bat  in  this  case  there  Is  much 
more  in  the  words  of  the  deed  to  control  in 
the  construction  of  the  grant  To  Wills  v. 
Foltz,  supra,  as  reported  in  12  L.  B-  A.  (N.  S.) 
283,  we  find  an  eminently  valuable  case  note, 
wherein  we  are  shown  that  "the  tendency  of 
the  courts  Is  to  construe  a  devise  or  grant  to 
a  person  and  her  children  as  constituting  a 
life  estate,  with  a  remainder  to  the  children, 
and  they  seize  hold  of  any  indications  mani- 
fest in  the  will  to  work  this  estate  out  in 
order  that  after-bom  children  may  take  un- 
der the  will,  and  that  the  life  tenant  may 
have  sufficient  income  to  support  the  children. 
This  construction  then  gives  to  the  children 
as  a  class  an  estate  as  purchasers."  Reading 
the  deed  under  consideration,  can  we  for  a 
moment  conceive  that  it  was  the  intention  of 
the  grantors  that  it  should  apply  only  to  the 
children  in  esse  at  the  time?  Other  children 
were  afterwards  bom  to  Beverly  Tompkins 
and  his  wife.  Were  they  to  be  excluded  from 
this  provision  for  his  family?  Good  sense 
can  answer  this  only  in  the  negative.  Yet, 
if  we  say  the  wife  and  children  took  Jointly, 
subject  to  the  trust  Interposing,  we  must 
deny  these  after-bom  children  a  share  in 
this  estate.  This  is  not  In  harmony  with  a 
provision  for  the  family.  The  after-bom  chil- 
dren became  at  their  birth  members  of  the 
family.  Then  what  Is  a  reasonable  construc- 
tion of  the  grant?  Surely  that  which  will 
promote  the  Inherent  and  manifest  purpose 
of  the  grantors;  and  this  leads  us  to  bold 
that  the  only  Interest  of  the  wife  in  this  prop- 
erty was  a  life  estate.  We  may  well  adopt 
the  language  in  Faribault  v.  Taylor,  58  N.  C. 
219,  wherein  it  is  said:  "The  construction 
which  would  give  the  properly  to  her  and  her 
present  children  only,  as  tenants  in  common 
of  the  absolute  interest  In  it  is  inadmissible, 
both  because  it  might  hy  dimhiishing  the 
present  and  immediate  interest  in  the  wife, 
be  an  inadequate  support  for  her  during  her 
life,  and  because  it  would  exclude  from  the 
benefit  of  the  fund  any  children  she  may 
thereafter  have.  The  manifest  intent  of  the 
testator  will  be  much  more  effectually  carried 
out  by  giving  to  the  wife  a  life  estate,  with 
a  remainder  to  all  the  children  which  she 
now  has,  or  may  hereafter  have."  Does  not 
the  deed  indicate  an  intention  that  the  wife 
should  take  a  life  estate,  that  she  may  thus 
have  the  benefit  of  the  estate,  and  that  she 
may  thereby  rear  and  educate  the  children, 
who  shall  take  the  remainder  at  her  death? 
Most  certainly  these  children  were  not  to 
take  Immediately.  For  them  to  do  so  would 
disturb  the  whole  arrangement  provided  in 
the  deed.  Can  we  say  that  the  mother  could 
absolutely  take  any  portion  immediately? 
Her  so  doing  would  likewise  frustrate  that 
arrangement  Nether  was  immediately  vest- 
ed. A  trust  in  their  favor  interposed.  Now, 
when  was  the  property  to  vest  absolutely? 
Must  we  not  say,  only  when  the  family  ceased 
to  exist  and  not  earlier?  The  arrangement 
Is  declared  to  be  a  provision  for  the  family; 
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and  the  duration  of  that  proTlsion  nrast  logi- 
cally be  coexlBtent  with  the  family.  When 
the  family  ceased  to  exist,  the  trust  provision 
was  to  end.  But  when  does  the  family  cease 
to  exist?  Shall  we  not,  In  sense,  say  at  the 
death  of  the  mother — the  natural  gnardlan 
and  bead,  as  this  arrangement  presents  it- 
fteltl  Was  It  not  the  Intention  simply  to 
preserve  the  estate  together  as  long  as  the 
family  should  be  held  together  as  only  a 
mother  can  hold  It?  Only  a  life  estate  In  the 
wife  and  mother  Is  consistent  with  such  in- 
tention. And  no  other  interest  In  the  wife 
Is  consistent  with  the  conveyance  of  the  land 
60  as  to  be  in  no  mode  or  manner  liable  for 
the  debts  of  the  husband.  And  this  construe. 
tlon  seems  to  be  natural  and  reasonable  for 
the  carrying  out  of  the  provisions  of  the  deed, 
for  the  letting  In  of  after-born  children,  and 
for  the  making  of  the  arrangement  Just  that 
provision  it  was  declared  by  the  deed  to  be. 
Sallie  H.  Tompkins  bad  only  a  life  estate  in 
the  property.  That  life  estate  was  subject 
to  the  trust  arrangement  Through  this  life 
estate  and  that  arrangement  provision  was 
made  for  the  family.  And  that  life  estate 
was  so  subject  to  and  interwoven  with  the 
trust  arrangement,  so  necessary  to  the  sup- 
port and  maintenance,  use,  and  benefit  of 
herself  and  children,  that  she  could  not  trans- 
fer, assign,  or  alien  It;  for  to  permit  her  to 
do  this  would  break  up  and  destroy  the  trust 
created  by  the  grantors. 

The  decree  of  the  clrcolt  court  is  right,  and 
we  affirm  it 


GREENLEE  v.  STEELSMITH  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  11,  1908.) 

1.  Mikes  akd  Miitkrals— MmiRa  Pabtrkb- 
BHip— Advances— IiiKNs. 

Mining  partners  operating  oil  leases  have 
a  lien  on  the  social  property  for  advances  or  bal- 
ance due  them  after  payment  of  debts;  but, 
having  divided  the  product  of  the  bnsiness  by 
division  orders  giving  to  each  his  share  of  the 
product  in  severalty  and  separating  it  from  the 
balance,  no  such  lien  exists  on  the  product  thus 
divided,  but  the  lien  remains  valid  on  the  social 
property  used  in  operating  the  said  leaseholds. 

2.  Appeal  and  Ebbob— Review— Revebsai.. 

An  apiwllate  court  will  not  reverse  a  de- 
cree on  the  application  of  an  appellant  who  is 
clearly  shown  by  the  record  not  to  be  aggrieved 
or  prejudiced  by  the  decree  claimed  of. 

[Ed.  Note.— For  cases  In  point,  see  Cent.. Dig. 
vol.  2.  Appeal  and  Error,  M  947-802.] 

(Syllabus  by  the  C!onrt) 

Appeal  from  Circuit  Court,  Pleasants 
County. 

Bill  by  cninton  D.  Greenlee  against  Amoa 
Steelsmlth  and  others.  Decree  for  plaintiff, 
and  defendant  Butler  County  National  Bank 
appeals.    Affirmed. 

V.  B.  Archer,  for  appellant  Merrick  & 
Smith,  for  appellee  Oil  Well  Supply  Co.  C. 
A.  Kreps,  for  apoellee  Greenlee. 

McWHORTER,  J.  At  the  April  rules, 
1901,  Clinton  D.  Greenlee  filed  bis  bill  in 


equity  In  the  circuit  court  of  Pleasants  coun- 
ty against  Amos  Steelsmlth,  the  Butler  Coun- 
ty Bank,  of  Butler,  Pa.,  a  corporation,  the 
Pittsburg  Refining  Company,  a  corporation, 
Wm.  N.  Miller,  trustee,  Sadie  E.  Braun, 
the  Eureka  Pipe  Line  (>>mpany,  a  corpora- 
tion, the  Oil  Well  Supply  Company,  a  cor- 
poration, and  the  First  National  Bank  of 
Marietta,  Ohio,  a  corporation,  and  alleged 
tbat  be  was  then,  and  for  some  time  past 
bad  been,  associated  with  said  defendant 
Steelsmlth  as  a  mining  partner  in  the  owner- 
ship, development,  and  operation  of  two  cer- 
tain leases  for  oil  and  gas  purposes  In  Pleas- 
ants county — one  known  as  "Friend  Wagner" 
lease  and  the  other  as  "T.  J.  Wagner"  lease ; 
that  plaintiff  was  owner  of  one-half  of  the 
first-mentioned  lease  and  three-fourths  undi- 
vided interest  In  the  T.  J.  Wagner  lease; 
tbat  be  and  the  said  Steelsmlth  had  since 
the  date  of  said  leases  acquired  their  said  sev- 
eral Interests  therein  by  snndry  mesne  assign- 
ments, transfers,  and  conveyances  set  out  in 
the  bill ;  that  Steelsmlth  assigned  and  trans- 
ferred nnto  his  daughter,  the  defendant  Sa- 
die B.  Braun,  all  his  right  title,  and  inter- 
est in  the  T.  J.  Wagner  lease,  described  as 
the  one-fourth  Interest  therein;  that  as  a 
result  of  the  various  operations  upon  the 
said  leasehold  premises  there  was  located  np- 
oa  the  said  EYiend  Wagner  lease  nine  pro- 
ducing wells,  producing  on  an  average  40  or 
50  barrels  per  day,  which  wells  were  equip- 
ped with  the  necessary  oil  well  appliances 
to  successfully  operate  them,  and  upon  the 
T.  J.  Wagner  lease  were  located  five  produc- 
ing wells,  producing  on  an  average  16  to  20 
barrels  per  day,  and  likewise  equipped  for 
operating  the  same;  that  plaintiff  had  the 
sole  management  and  control  of  the  said  op- 
erations; that  the  cost  and  expenses  of  put- 
ting down  the  wells  and  operations  on  the 
property  bad  been  very  large;  that  in  the 
beginning,  after  oil  was  found  on  the  prop- 
erty and  production  begun,  division  orders 
were  signed  and  filed  with  the  pipe  line  com- 
pany, and  the  oil  produced  had  since  then 
been  run  to  the  individual  credit  of  plaintiff 
and  said  Steelsmlth,  except  that  the  oil  be- 
longing to  Steelsmlth,  produced  since  about 
the  5th  of  December,  1899,  upon  the  execu- 
tion by  said  Steelsmlth  of  a  mortgage  or 
deed  of  trust  upon  certain  of  his  property, 
which  included  his  Interest  In  the  said  Friend 
Wagner  lease,  had  been  rvn  in  the  pipe  line 
to  the  credit  of  the  defendant  the  Butler 
County  National  Bank  for  the  purpose  of 
said  mortgage,  and  that  since  said  assign- 
ment by  Steelsmlth  of  his  interest  in  the  T. 
J.  Wagner  lease  to  his  daughter,  Sadie  E. 
Braun,  the  oil  produced  from  tbat  lease  and 
belonging  to  Steelsmlth's  interest  had  been 
run  Into  the  pipe  line  to  the  credit  of  said 
Braun,  and  that  the  bank  and  Braun  had 
from  time  to  time  disposed  of  the  oil  pro- 
duced and  run  to  their  credit  and  plaintiff 
had  received  no  part  thereof  nor  benefit 
therefrom ;  that  on  the  5th  day  of  December, 
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1899,  said  Steelsmlth  executed  to  the  defend- 
ant Pittsburg  Refining  Company  a  deed, 
along  witb  otber  property,  for  all  bis  Inter- 
est In  the  Filend  Wagner  lease,  and  on  the 
same  day  the  Pittsburg  Refining  Company 
executed  to  the  defendant  Wm.  N.  Miller, 
trustee,  a  deed  of  trust  conveying  all  the 
proper^  deeded  to  It  by  Steelsmlth  In  trust 
to  secure  an  Indebtedness  of  some  $65,000  set 
out  in  tbe  trust  deed,  and  that  on  the  23d 
of  January,  1900,  said  Steelsmlth  assigned 
to  defendant  Butler  County  National  Bank 
all  his  right,  title,  and  interest  to  said  deed 
of  trust;  that  complainant  had  no  personal 
knowledge  whatever  of  said  conveyances,  or 
the  assignment  of  said  Steelsmlth  of  bis  In- 
terests in  tbe  said  trust  to  the  bank,  and 
only  recently  obtained  knowledge  of  the  ex- 
istence thereof,  and  had  no  knowledge  of  the 
purpose  or  intention  of  said  Steelsmlth,  the 
refining  company,  or  the  bank  In  making  said 
papers,  and  had  only  recently  learned  of  the 
assignment  of  Steelsmith's  Interest  in  the  T. 
J.  Wagner  lease  to  his  daughter ;  that  be  al- 
ways looked  to  Steelsmlth  for  contributions 
to  tbe  expenses  of  the  developments  and  op- 
erations upon  the  property,  and  that  during 
most  of  the  time  the  burden  thereof  bad  been 
carried  by  plaintiff,  and  for  tbe  last  year  or 
more  said  Steelsmlth  had  contributed  very 
little,  except  by  way  of  giving  his  notes,  to 
the  operations  upon  the  property  and  expens- 
es incident  thereto;  that  the  property  was 
then  Indebted  to  tbe  plaintiff  and  others, 
growing  out  of  the  operations  up  to  the  1st 
of  February,  1901,  about  $8,440.17,  all  r^re- 
senting  tbe  unpaid  portion  of  said  Steel- 
smith's  liability  Incurred  in  the  operation, 
plaintiff  having  fully  paid  his  share  of  the 
expenses;  that  of  said  indebtedness  about 
$3,373.09  was  represented  by  unpaid  mer- 
chandise accounts  chargeable  to  Steelsmlth, 
that  $454.49  was  represented  by  a  note  of 
Steelsmlth  dated  December  24,  1900,  paya- 
ble to  plaintiff,  and  Indorsed  by  him  for  the 
accommodation  of  Steelsmlth,  and  $G55.64 
was  represented  by  a  note  given  by  Steel- 
smlth in  the  name  of  the  Pittsburg  Refining 
Company,  of  which  company  he  was  presi- 
dent and  manager,  dated  November  28,  1900, 
and  payable  to  plaintiff,  and  indorsed  by  him 
for  the  accommodation  of  Steelsmlth,  and 
$2,000  thereof  represented  by  another  note 
of  Steelsmlth,  dated  November  26,  1900,  pay- 
able to  plaintiff,  and  Indorsed  by  him  for 
the  accommodation  of  Steelsmlth,  and  which 
said  several  notes  plaintiff  bad  been  obliged 
to  take  up  out  of  the  banks  where  they  had 
been  discounted  for  Steelsmith's  accommoda- 
tion, and  no  part  of  which  had  ever  been 
paid  by  Steelsmlth,  and  tbe  residue,  $1,957.- 
56,  was  represented  by  a  note  of  the  Pitts- 
burg Refining  Company,  dated  December  22, 

1900,  payable  to  plaintiff,  and  by  him  indors- 
ed for  the  accommodation  of  Steelsmlth,  and 
which  note  remained  due  and  unpaid,  and 
was  held  by  the  defendant  the  First  Nation- 
al Bank  of  Marietta,  Ohio,   and  was  past 


due,  and  which  notes  were  made  and  deliver- 
ed by  Steelsmlth  and  by  the  refining  com- 
pany to  cover  advancements  made  by  plain- 
tiff on  behalf  of  Steelsmlth  in  said  opera- 
tions and  to  pay  bills  contracted  in  his  be- 
half in  relation  thereto;  that  they  were  not 
accepted  by  plaintiff  In  payment  of  the  in- 
debtedness, but  were  to  operate  as  payment* 
when  actually  paid  by  him ;  that,  in  addition 
to  the  said  indebtedness  of  $8,440.17  against 
the  interest  of  Steelsmlth  In  said  leaseholds, 
the  defendant  the  Oil  Well  SnK>]y  Company 
claimed  that  tbe  interest  of  said  Steelsmlth, 
and  also  of  plaintUf,  and  that  plaintiff  and 
Steelsmlth,  were  each  Individually  liable  to- 
it  upon  a  note  executed  to  it  by  Steelsmlth, 
originally  for  $4,000,  which  had  been  reduced 
from  time  to  time  by  Steelsmlth  to  about  the 
sum  of  $3,010.15,  and  which  note  was  exe- 
cuted to  said  Oil  Well  Supply  Company  by 
Steelsmlth  to  discharge  his  proportion  of  the 
indebtedness  of  said  property  to  said  com- 
pany for  oil  well  supplies  purchased  and' 
used  on  the  property  in  their  operatfons; 
that  by  the  acceptance  of  said  note  from 
Steelsmlth  in  payment  there  was  a  novation 
of  said  Indebtedness  pro  tanto,  and  the  said 
supply  company  thereby  relieved  plaintiff 
from  the  payment  of  bo  much  of  said  indebt- 
edness, and  that  neither  he  nor  bis  interests 
were  longer  liable  therefor,  but  that  Steel- 
smlth and  his  Interests  in  said  property  were 
alone  bound  for  said  debt,  which  made  the- 
amount  as  of  the  1st  of  February,  1901, 
against  Steelsmlth  the  sum  of  about  $11,- 
450.93 ;  that  during  the  time  of  the  accumu- 
lation of  said  Indebtedness  against  the  inter- 
est of  Steelsmlth  the  defendant  tbe  Butler 
CX>unty  National  Bank  had  received  the  bene- 
fits and  proceeds  of  the  sale  of  tbe  oils  pro- 
duced from  the  Friend  Wagner  lease,  and  de- 
fendant Braun  had  received  the  benefits  and 
collected  tbe  proceeds  from  the  T.  J.  Wagner 
lease,  and  no  part  thereof  bad  gone  to  tbe 
costs  of  production,  and  plaintiff  had  been 
obliged  to  carry  tbe  burden  of  said  Indebted- 
ness, except  tbe  debt  due  the  said  Oil  Well 
Supply  Company  on  said  note. 

The  bill  alleged  the  Insolvency  of  Steel- 
smlth, and  tbe  filing  of  his  petition  in  bank- 
ruptcy, and  inability  to  pay  his  debts,  and 
plulntlff  was  obliged  to  manage  and  control 
Bald_  property  to  protect  the  same,  and  to  in- 
cur and  to  pay  the  expenses  of  the  operations 
thereon,  and,  In  view  of  the  fact  that  said 
Interests  of  Steelsmlth  and  Braun  in  said 
leaseholds  had  become  doubtful  security  to- 
him  for  the  said  Indebtedness  to  him  and  ad- 
vancements by  him,  he  was  entitled  to  hav» 
sequestered  and  held  in  the  pipe  line  the  oil 
produced  from  said  property  and  run  to  th» 
credit  of  said  Steelsmlth  or  the  said  Braun, 
and  subjected  to  the  payment  of  said  indebt- 
edness; that  he  was  entitled  in  this  court 
to  have  the  business  between  him  and  Steel- 
smlth, as  said  mining  partners,  finally  wound 
up  and  settled,  and  to  have  tbe  property  sold 
and  tbe  debt  against  it  and  tbe  advancement* 
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made  by  him  paid  and  discharged  out  of  the 
interest  of  said  Steelamlth  therein.  The  bill 
prayed  that  the  pipe  line  company  be  enjoined 
from  delivering  to  Steelamlth,  the  Butler  coun- 
ty National  Bank,  Wm.  N.  Miller,  trustee,  Sa- 
die B.  Braun,  or  to  their  agents,  etc.,  any  of 
the  oil  thereafter  produced  and  run  Into  the 
pipe  line  to  the  credit  of  either  of  said  par- 
ties from  either  of  said  leaseholds,  and  for 
a  final  settlement  In  this  cause  of  the  ac- 
counts between  plaintiff  and  Steelsmith, 
Pittsburg  Refining  Company,  and  Sadie  B. 
Braun,  pertaining  to  the  operations  and  de- 
relopmeuts  of  said  leaseholds;  that  he  have 
a  decree  against  Steelsmith,  the  refining  com- 
pany, and  Braun  for  the  advancements  by  him 
on  account  of  the  said  operations  on  said 
property,  and  that  the  business  of  the  min- 
ing partnership  or  partnerships  l>e  wound  up 
and  be  sold,  and  the  Interests  of  Steelsmith. 
the  refining  company,  and  Braun  in  the  pro- 
ceeds thereof  be  subjected  for  the  payment 
of  said  indebtedness  Incurred  on  behalf  of 
Steelsmlth'B  interest  In  said  property,  and 
after  the  payment  thereof  to  the  payment  of 
the  advancements  made  by  plaintiff  on  ac- 
count of  Steelsmith  and  on  account  of  Braun's 
Interest;  and  that  the  defendants  be  enjoin- 
ed and  inhibited  from  in  any  way  Interfering 
with  plaintiff  in  the  management  and  opera- 
tion of  said  property  until  the  same  should 
be  sold  and  disposed  of  under  decrees  of  the 
court;    and  for  general  relief. 

The  Oil  Well  Supply  Company  filed  its 
answer,  setting  up  Its  daim,  on  the  22d  of 
October,  1901. 

On  the  2d  day  of  January,  1902,  the  fol- 
lowing consent  decree  was  entered:  "This 
day  came  Clinton  D.  Greenlee,  by  W.  N. 
Miller,  bis  attorney,  and  Amos  Steelsmith, 
Sadie  E.  Braun,  and  the  Butler  County  Na- 
tional Bank  of  Butler,  Pa.,  by  V.  B.  Archer, 
their  attorney,  and  the  controversy  between 
the  said  complainant  and  the  defendants 
Amos  Steelsmith,  Pittsburg  Refining  Compa- 
ny, Sadie  B.  Braun,  and  the  Butler  County 
National  Bank  having  been  settled  and  com- 
promised out  of  court,  according  to  an  agree- 
ment in  writing  between  the  said  Clinton  D. 
Greenlee,  the  Pittsburg  Refining  Company, 
and  Sadie  B.  Braun,  a  copy  of  which  is  filed 
with  the  papers  of  this  cause,  and  by  which 
the  said  Clinton  D.  Greenlee  has  purchased 
from  the  said  Pittsburg  Refining  Company 
and  Sadie  B.  Braun  their  respective  Inter- 
ests in  the  Friend  Wagner  lease  and  the 
Thomas  J.  Wagner  lease  in  the  bill  mention- 
ed, at  the  price  of- $17,500,  proportioned  be- 
tween the  properties  according  to  the  pro- 
duction of  oil  as  follows:  $13,125  to  the 
Friend  Wagner  lease  and  $4,375  to  the  Tho- 
mas J.  Wagner  lease.  And  from  said  sev- 
eral sums  of  purchase  money  there  is  de- 
ducted the  indebtedness  due  from  each  prop- 
erty to  the  said  Clinton  D.  Greenlee  for  oper- 
ating expenses  as  per  statement  in  writing 
filed  In  tUs  cause  as  follows:  First,  from 
the  purchase  money  for  the  said  Friend  Wag- 


ner lease  the  sum  of  $7,987.54,  leaving  a  bal- 
ance of  purchase  money  due  to  the  Pittsburg 
Refining  Company  of  $5,045.34;  second  from 
the  purchase  money  for  the  Thomas  J.  Wag- 
ner lease  the  sum  of  $1,930.62,  leaving  a  bal- 
ance of  purchase  money  due  to  the  said  Sadie 
K  Braun  of  $2,435.3&.  And  for  which  said 
balance  of  purchase  money  the  said  Clinton 
D.  Greenlee  has  executed  and  delivered  to 
the  said  Pittsburg  Refining  Company  the  note 
of  the  Greenlee  Trading  Company,  Limited, 
dated  December  6,  1001,  payable  on  demand 
by  the  legal  holder  thereof  after  February  6, 
1002,  with  certificates  for  70  shares  of  pre- 
ferred stock  of  the  Greenlee  Oil  Company 
attached  as  collateral,  and  a  like  note  of  the 
Greenlee  Trading  Company,  Limited,  to  the 
said  Sadie  E.  Braun,  dated  December  6, 1901, 
for  the  balance  due  on  the  purchase  money 
of  the  Thomas  J.  Wagner  lease,  payable  on 
demand  after  February  6,  1902,  with  a  cer- 
tificate for  30  shares  of  preferred  stock  of 
the  Greenlee  Oil  Company  attached  as  col- 
lateral, and  the  said  Pittsburg  Refining  Com- 
pany and  the  said  Sadie  E.  Braun  have  deliv- 
ered to  the  said  Clinton  D.  Greenlee  the 
deeds  for  their  several  interests  In  the  said 
leaseholds,  by  consent  and  agreement  It  is 
adjudged,  ordered,  and  decreed  that  the  said 
sale  and  transfer  be  confirmed.  And  by  like 
consent  and  agreement  of  the  parties  it  Is 
further  adjudged,  ordered,  and  decreed  that 
the  injunction  heretofore  awarded  In  this 
cause  be  wholly  dissolved,  and  that  the  Eure- 
ka Pijje  Line  Company  do  deliver  to  the  But- 
ler County  National  Bank  and  the  said  Sadie 
B.  Braun  the  oil  run  into  the  pipe  line  to 
their  credit,  respectively,  from  the  said  Wag- 
ner leases  prior  to  Noveml>er  22,  1901,  all 
oil  run  to  their  credit  on  and  after  that 
date  to  be  delivered  to  said  Greenlee.  And 
it  Is  further  adjudged,  ordered,  and  decreed 
that,  in  compliance  with  the  contract  afore- 
said between  the  said  Greenlee  and  the  Pitts- 
burg Refining  Company  and  Sadie  B.  Braun, 
the  note  of  the  Greenlee  Trading  Company, 
Limited,  of  $5,045.34  is  to  be  taken  and  held 
by  the  "Butler  County  National  Bank,  or  suffi- 
cient of  the.  proceeds  thereof,  to  cover  the 
indebtedness  claimed  against  the  said  prop- 
erty and  against  said  Greenlee  and  the  said 
refining  company  and  the  said  Steelsmith, 
amounting  to  $3,281.06  and  Interest  from 
November  24,  1901,  until  the  question  of  the 
liability  of  the  said  Clinton  D.  Greenlee  or 
the  said  property  shall  be  finally  determined 
In  this  cause  and  subject  to  the  order  of  the 
court  in  relation  thereto.  And  this  cause  is 
discontinued,  except  as  to  the  matter  of  con- 
troversy between  the  said  plaintiff  and  the 
defendants  as  to  the  claim  of  the  Oil  Well 
Supply  Company  as  set  forth  in  Its  answer 
in  this  cause,  and  the  said  leaseholds  are 
wholly  released  from  all  claim  or  Hen  of  any 
of  the  parties  hereto  heretofore  existing 
therein.  And  as  to  the  said  daim  of  the  OH 
Well  Supply  Company  this  cause  Is  continued 
for  further  hearing  on  the  Incoming  testl- 
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monjr  which  may  be  taken  In  said  Issue." 
Which  decree  was  signed  by  the  plaintiff, 
Greenlee,  and  the  defendants  Steelsmith, 
Braun,  Butler  Clounty  National  Bank,  and  the 
Pittsburg  Refining  Company. 

Depositions  were  taken  on  behalf  of  the  plain- 
tiff and  of  the  defendant  the  Butler  County  Na- 
tional Bank,  and  filed  in  the  cause.  On  the 
22d  day  of  February,  1907,  the  canse  came 
on  to  be  heard  and  the  following  decree  was 
entered:  "This  cause  came  on  this  day  to 
be  heard  upon  the  former  orders  and  de- 
crees, upon  the  consent  decree  entered  in 
this  cause  on  the  2d  day  of  January,  1903, 
upon  the  bill,  the  separate  answer  of  Sadie 
E.  Braun,  the  separate  answer  of  Oil  Well 
Supply  Company,  the  separate  answer  of  But- 
ler County  National  Bank,  upon  general  rep- 
lications to  said  answers,  upon  the  provi- 
sions of  said  consent  decree  and  the  agree- 
ment therein  referred  to,  by  which  sufScient 
funds  arising  from  the  sale  of  the  interest 
of  the  Pittsburg  Refining  Compfmy  in  the 
property  In  this  cause  mentioned  were  taken 
and  held  by  the  Butler  County  National 
Bank  to  cover  the  indebtedness  claimed 
against  said  property  and  against  said  Green- 
lee and  Pittsburg  Refining  Company,  as  set 
forth  In  said  decree,  until  the  question  of  the 
liability  of  said  Greenlee  or  said  property 
should  be  finally  determined  in  this  catise, 
and  subject  to  the  order  of  the  court  in  re- 
lation thereto,  upon  the  deposition  of  Louis 
Braun,  taken  by  the  Oil  Well  Supply  Com- 
pany, and  the  deposition  of  R.  V.  Ritts,  tak- 
en by  the  Butler  County  National  Bank,  un- 
der the  provisions  of  said  decree,  and  the 
pleadings  in  this  cause,  and  was  argued  by 
counsel.  On  consideration  whereof,  the  court 
Is  of  opinion,  and  doth  adjudge,  order,  and 
decree,  that  the  amount  due  and  owing  from 
the  late  partnership  of  Greenlee  and  Steel- 
smith  to  the  saltl  Oil  Well  Supply  Company, 
including  interest  to  this  date  (February  12, 
1907),  is  four  thousand  and  ninety-nine  and 
<*/ioo  (14,099.32)  dollars,  and  that  the  said 
property  in  said  consent  decree  referred  to 
as  conveyed  by  the  Pittsburg  Refining  Com- 
pany to  C.  D.  Greenlee  was  at  the  time  of 
said  sale  and  conveyance  liable  for  said  in- 
debtedness as  mentioned  in  said  consent  de- 
cree. It  is  therefore  further  adjudged,  or- 
dered, and  decreed  that  the  Butler  County 
National  Bank,  out  of  the  proceeds  of  the 
note  for  five  thousand  and  forty-five  and 
**/iito  ($5,015.34)  dollars  in  said  consent  de- 
cree mentioned,  do  pay  to  said  Oil  Well  S.up- 
ply  Company  the  said  sum  of  four  thousand 
and  ninety-nine  and  »»/ioo  ($4,099.32)  dollars, 
with  interest  thereon  from  the  13th  day  of 
February,  1907,  until  paid,  and  the  costs 
herein  expended  by  said  Oil  Well  Supply  Com- 
pany. And,  this  cause  being  now  fully  de- 
termined, it  is  ordered  to  be  left  off  the 
docket" 

Prom  such  decree  the  defendant  the  But- 
ler County  National  Bank  appealed,  and  as- 
signs four  several  causes  of  error  as  follows: 


"First.  The  court  erred  In  decreeing  that 
there  was  due  $4,099.32  from  the  defendant 
Steelsmith  to  the  plaintiff,  Greenlee.  Second. 
The  court  erred  In  decreeing  that  there  was 
due  the  Oil  Well  Supply  Company  from  the 
partnership  of  Greenlee  and  Steelsmith  the 
Bum  of  $4,099.32.  Third.  The  court  erred  in 
rendering  a  decree  against  the  Butler  County 
National  Bank,  a  defendant.  In  favor  of  the 
Oil  Well  Supply  Company,  a  codefendant  for 
the  sum  of  $4,099.32,  with  Interest.  Fourth. 
The  court  erred  in  entering  and  rendering  a  de- 
cree against  your  petitioner,  the  Butler  County 
National  Bank,  in  favor  of  the  Oil  Well  Supply 
Company,  for  the  sum  of  $4,099.32,  as  both 
the  Oil  Well  Supply  Company  and  your  pe- 
titioner were  defendants  to  the  bill  instituted 
by  Clinton  D.  Greenlee,  when  hi  fact  there 
was  no  cross-bill  or  answer  praying  affirma- 
tive relief  filed  by  the  Oil  Well  Supply  Com- 
pany against  its  codefendant,  your  petitioner, 
or  any  issue  whatever  authorizing  a  decree 
against  one  codefendant  in  favor  of  another." 

Appellant,  by  counsel,  in  Its  brief  says, 
"For  convenience  we  will  consider  these  as- 
signments practically  together,"  and  starts 
out  with  the  proposition  that  the  Oil  Well 
Supply  Company  had  no  standing  whatever  in 
this  cause,  because,  he  says,  at  the  date  of 
the  histitution  of  this  suit  the  plaintiff  had 
no  right  to  sell  the  leasehold  premises  as  the 
property  of  a  mining  xmrtnershlp  for  what- 
ever amount  of  advances  he  might  have  made 
for  the  benefit  of  Greenlee  and  Steelsmith, 
for  the  reason  that  the  property  was  no  long- 
er social  assets;  that  at  the  b^innlng  of  the 
production  of  oil  from  the  wells  division  or- 
ders were  signed  and  filed  with  the  pipe  line 
company,  and  the  oil  produced  thereafter  was 
run  to  the  IndlTldual  credit  of  the  parties 
entitled  thereto — and  cites  Childers  v.  Neely, 
47  W.  Va.  70,  34  S.  E.  828,  49  L.  R.  A.  468. 
81  Am.  St.  Rep.  777  (Syl.,  point  6),  where  it 
is  held:  "Partners  have  a  Hen  on  a  social 
property  for  advances  or  balance  due  them, 
after  the  debts ;  but  if  they  have  divided  the 
property  or  product  of  the  business,  giving 
each  his  share  in  severalty  and  separating  it 
from  the  balance,  no  such  lien  exists  ou  the 
property  or  product  so  actually  divided.  Such 
Is  the  case  with  'division  orders'  in  oil  min- 
ing." Ai^Uanfs  counsel  clearly  misappre- 
hends the  Scope  of  this  decision.  The  divi- 
sion orders  for  the  separate  delivery  of  the 
product  of  the  leasehold  divides  nothing  but 
the  product.  The  equipment  for  its  produc- 
tion Is  quite  exx>enslve,  and  remains  the  prop- 
erty of  the  mining  partnership,  and  the  ex- 
pense of  keeping  the  same  in  working  order 
and  adding  to  the  facilities  for  production 
is  very  considerable,  and  all  the  appliances 
purchased  and  provided  for  that  purpose  are 
partnership  property,  and  subject  to  the  liens 
against  it  in  favor  of  creditors  or  of  the 
partner  advancing  moneys  for  the  same,  while 
the  product  itself  is  not  subject  to  such  lien 
after  division  orders  are  made. 

It  Is  not  contended  here  by  appellee  that 


Digitized  by 


Google 


W  VaO 


GREENLEE  y.  8TEELSMITH. 


468 


be  bas  any  lien  on  the  product  which  has 
been  severed  by  the  division  orders,  bnt  upon 
the  social  property  that  has  not  been  bo  di- 
vided. The  language  quoted  by  counsel  for 
appellant  from  the  opinion  in  the  Neely  Case 
from  page  77  of  47  W.  Va.,  page  830  of  34 
S.  E.  (49  L.  B.  A.  468k  81  Am.  St  Bep.  777), 
shows  clearly  that,  if  there  was  a  mining 
partperahlp,  the  division  orders  did  not  dl- 
vide  tlie  whole  social  assets,  for  there  it  is 
said:  "Now  these  partners  agreed  to  have 
division  orders  when  they  tKgan  business 
(that  is,  the  pipe  lines  to  give  each  certificate 
of  bis  share  of  the  oil  committed  to  them, 
which  was  a  product  of  the  wells);  and  this 
effected  a  separation  of  that  product,  making 
each  one's  share  his  several  property,  and 
severing  it  from  the  social  property,  If  it  was 
such  at  any  moment  There  being  no  lien, 
there  was  no  Justification  for  the  injunction." 
Tbe  proceeding  In  that  case  was  against  the 
oil  Itself  after  orders  of  division  which  sep- 
arated it  from  tlie  social  property.  When 
Greenlee  purchased  these  leasehold  estates 
for  |17,S00,  he  did  not  purchase  the  oil  in  the 
pipes,  which  had  been  severed  from  the  social 
assets  not  divided  and  delivered  In  the  pipe 
lines  to  the  several  parties  entitled  thereto; 
but  he  purchased  the  whole  of  the  social  as- 
sets, including  tbe  Interest  of  those  holding 
tbe  division  orders,  which  carried  with  It 
the  productions  thereafter. 

It  is  contended  by  appellant  that,  if  the 
leaseholds  were  social  assets,  the  execution 
by  Oreenlee  and  Steelsmlth  of  division  or- 
ders was  a  release  of  Greenlee's  lien.  From 
what  has  been  said  it  is  clear  that  his  lien 
was  only  released  on  the  product  from  the 
time  that  it  entered  the  pipe  lines  to  the  cred- 
it of  the  different  parties  entitled  thereto,  bnt 
remained  in  force  as  to  the  social  assets  not 
divided. 

Counsel  for  appellant  contends  that  there 
could  be  no  decree  in  favor  of  the  Oil  Well 
Supply  Company  against  Its  codefendant  the 
Butler  County  National  Bank,  without  filing 
Its  answer  in  the  nature  of  a  cross-bill  and 
making  the  bank  a  party  thereto,  upon  the 
doctrine  that  to  authorize  a  decree  between 
codefendants  there  must  be  pleadings  upon 
which  such  decree  can  be  predicated.  We  are 
uuable  to  see  that  there  was  any  Issue  be- 
tween the  Oil  Well  Supply  Company  and  the 
Butler  County  National  Bank.  The  Supply 
Company  had  filed  its  claim  against  tbe  min- 
ing partnership  of  the  plaintiff  and  Steel- 
smith  and  the  Pittsburg  Refining  Company. 
Tbe  claim  was  well  established,  and,  indeed, 
was  not  contested,  as  to  its  validity  against 
tbe  partnership;  but  the  issue,  and  the  only 
Issue,  was  as  to  whether  the  note  executed 
by  Steelsmlth  (originally  for  $4,(XX>)  to  the 
supply  company  to  discharge  his  proportion 
of  tlie  indebtedness  of  said  property,  and 
which  had  been  reduced  from  time  to  time  to 
$3,010.15,  had  been  accepted  by  the  said 
Oil  Well  Supply  Company  In  payment  of 
said  Steelsmlth's  proportion  of  said  account. 


or  whether  It  was  taken  with  tbe  under- 
standing that  it  should  be  applied  as  i>ay- 
ment  only  when  actually  paid.  At  the  time 
of  the  entering  of  the  consent  decree  on  the 
2d  day  of  January,  1002,  this  was  the  only 
issue  left  to  be  adjudicated,  and  the  cause 
was  by  said  decree  discontinued,  except  as 
to  that  matter.  "And  as  to  the  said  dalm  of 
the  Oil  Well  Supply  Ompany  this  cause  is 
continued  for  further  hearing  on  the  incom- 
ing testimony  which  may  be  taken  in  said 
issue."  It  will  be  observed  that  by  the 
provisions  of  said  consent  decree  the  note  of 
the  Greenlee  Trading  Company,  Limited,  of 
$5,046.34,  was  to  be  taken  and  held  by  tbe 
Butler  County  National  Bank,  or  sufficient 
of  the  proceeds  thereof,  to  cover  the  indebt- 
edness claimed  against  the  said  property 
and  against  the  said  Greenlee  and  tbe  said 
refining  company  and  the  said  Steelsmlth, 
amounting  to  $3,281.06  and  Interest  from  No- 
vember 24,  1001,  until  tbe  question  of  the 
liability  of  the  said  Clinton  D.  Greenlee  or 
the  said  property  should  t>e  finally  deter- 
mined in  the  cause  and  subject  to  the  order 
of  the  court  In  relation  thereto. 

It  is  true  the  Butler  Gbunty  National  Bank 
afterwards,  on  the  23d  of  October,  1902, 
filed  its  answer,  denying  many  allegations  of 
tbe  bill  and  seeking  to  raise  issues  which 
are  inconsistent  with  the  terms  of  said  con- 
sent decree;  denying,  among  other  things, 
tbe  right  of  plaintiff  to  have  the  business  be- 
tween himself  and  Steelsmlth  and  said  min- 
ing partners  In  the  operation  of  said  lease- 
holds finally  wound  up  and  settled;  and 
denying  his  right  to  have  the  property  sold 
and  tbe  debts  against  it  and  the  advance- 
ments paid  and  discharged  out  of  the  interest 
of  Steelsmlth  therein.  And  this,  too,  after 
the  sale  had  been  made  of  the  property  and 
provision  for  the  payment  of  said  advance- 
ments out  of  the  proceeds,  and  the  sale  and 
transfer  confirmed  by  the  said  consent  de- 
cree signed  by  the  Butler  County  National 
Bank  and  others.  It  is  not  competent  for  the 
Butler  County  National  Bank,  or  any  of  the 
parties  consenting  to  the  decree,  to  raise 
an  Issue  for  readjudlcatlon  which  was  set- 
tled by  the  decree.  In  16  Cyc.  798,  it  is  said: 
"Applying  the  rule  against  taking  inconsist- 
ent positions,  parties  to  stipulations  and 
agreements  entered  Into  in  the  course  of  Ju- 
dicial proceedings  are  estopped  to  take  posi- 
tions Inconsistent  therewith  to  the  prejudice, 
injury,  or  disadvantage  of  the  party  or  the 
person  setting  up .  the  estoppel."  And  au- 
thorities are  there  cited.  The  evidence  after- 
wards taken  on  behalf  of  the  supply  com- 
pany established  the  fact  clearly  that  the  note 
was  taken,  not  as  payment  of  Steelsmlth's 
Interest,  but  to  be  applied  thereto  when  paid, 
thereby  holding  Greenlee,  as  well  as  the 
social  property,  liable  for  the  same. 

It  further  appears  from  the  evidence  of 
J.  V.  BItts,  president  of  the  Butler  County 
National  Bank,  and  taken  and  filed  bt  behalf 
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of  said  bank,  tbat  the  note  for  $5,045.34  and 
its  Interest  was  more  than  sufflclent  to  pay 
the  claim  of  the  Oil  Well  Supply  Company, 
which  was  |3,281.06,  with  interest  from  No- 
vember 24,  1901,  and  the  balance  due  the 
Butler  County  National  Bank,  which,  ac- 
cording to  the  testimony  of  Bltts,  remaining 
unpaid  on  the  notes  held  by  it,  aggregating 
$65,000  and  secured  by  the  mortgage  or  tnist 
deed,  was  about  the  sum  of  $1,200  on  the 
last  unpaid  note  at  the  time  the  testimony 
of  Ritts  was  taken  in  February,  1905.  So 
that  after  the  payment  of  the  claim  of  the 
Oil  Well  Supply  Company,  and  all  that  re- 
mained due  and  unpaid  of  the  balance  going 
to  the  Butler  County  National  Bank,  out  of 
the  $5,045.34  note  held  by  it  for  the  purpose 
of  satisfying  the  claim  of  the  Oil  Well  Sup- 
ply Company,  when  the  liability  of  the  plain- 
tiff and  the  social  property  should  be  found 
to  be  liable  therefor,  there  was  a  consider- 
able sum  left  over.  The  Sutler  County  Na- 
tional Bank,  having  been  paid  all  that  was 
secured  to  it  by  the  deed  of  trust  or  mort- 
gage, could  have  no  further  interest  in  the 
matter,  except  to  account  for  such  surplus 
arising  from  said  note  of  $5,045.34  and  inter- 
est to  the  parties  entitled  thereto  as  re- 
mained in  its  hands  after  the  payment  of  the 
claim  of  the  Oil  Well  Supply  Company  and 
the  balance  of  about  $1,200  due  it  on  account 
of  the  deed  of  trust  or  mortgage  securing 
the  $65,000  represented  by  the  notes  aggregat- 
ing such  amount.  The  appellant  falls  to 
show  that  it  is  in  any  manner  aggrieved  by 
the  decree  of  February  22,  1907,  but,  on  the 
contrary,  shows  by  its  own  evidence  that  it 
had  been  paid  in  full  all  the  claims  it  repre- 
sents, and  that  a  surplus  remained  in  its 
hands  after  paying  the  Oil  Well  Supply  Com- 
pany's claim  and  all  of  its  own  claim.  This 
being  true,  how  can  It  maintain  this  appeal. 
"An  appellate  court  will  not  reverse  a  decree 
at  the  instance  of  a  party  not  prejudiced  by 
It."  Handy  v.  Scott,  26  W.  Va.  710.  And  in 
Clark  V.  Johnston,  16  W.  Va.  804,  it  is  held: 
"It  is  not  sufficient  to  reverse  a  decree  that 
there  is  error  in  it  The  error  must  be  prej- 
udicial to  the  appellant,  or  it  will  not  be  re- 
versed on  his  application."  In  Williamson 
V.  Hays,  25  W.  Va.  609,  it  is  decided  that: 
"To  entitle  any  person  to  obtain  a  writ  of 
error  or  appeal  from  a  judgment,  he  must  be 
both  a  party  to  the  case  and  be  aggrieved 
by  the  Judgment"  And  in  Miller  v.  Rose, 
21  W.  Va.  291,  it  is  held  that:  "The  court 
must  I>e  affirmatively  satisfied  that  there 
is  error  in  the  Judgment  of  the  court  below 
to  the  prejudice  of  the  plaintiff  In  error  be- 
fore it  can  reverse  such  Judgment" 

Counsel  for  appellant  discusses  other  ques- 
tions in  bis  brief,  as  do  also  counsel  for  ap- 
pellees, but  notice  of  them  here  is  rendered 
unnecessary;  the  record  showing  so  plainly 
that  the  money  left  In  the  hands  of  the  ap- 
pellant for  the  payment  of  the  Oil  Well  Sup- 
ply Company's  claim  and  the  claim  due  ap- 


pellant under  the  deed  of  tmst  or  mortgage 
was  more  than  sufficient  therefor. 

The  appellant  Is  not  in  any  manner  prej- 
udiced or  aggrieved  by  the  decree  of  Febru- 
ary 22,  1907,  and  the  same  must  be  affirmed. 


CENTRAL  OF  GE50RGIA  RY.  CO.  v.  COOK 
&  LOOKETT.     (No.  653.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  1908.) 

1.  Cabriebs— Fbeioht  Shvpuxst—'Btlxs  of 
liikDiNQ — Receipt  of  Goods. 

The  issuing  of  a  bill  of  lading  by  a  car- 
rier ia  only  prima  facie  evidence  of  the  receipt 
of  the  goods.  If  the  bill  of  lading  is  issued 
prior  to  the  time  the  goods  are  tendered  to  the 
carrier,  it  does  not  become  effective  until  the 
goods  are  offered  to  the  carrier  in  snch  a  con- 
dition as  that  it  should  recdve  them. 

2.  Same  —  F'BEiOHT    Offebsd    in    Daitaqed 
Car. 

Under  the  roles  of  the  railroad  commission, 
as  well  as  by  general  law,  no  railroad  company 
is  required  to  accept  for  carriage  any  goods, 
unless  they  are  tendered  In  such  condition  that 
the  transportation  thereof  is  safe  and  practica- 
ble. The  tender  of  a  car  load  of  such  commodi- 
ties as,  under  the  rules  of  the  commission,  are 
to  be  loaded  by  the  shipper,  is  not  a  good  ten- 
der if  the  car  is  unsafe. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

Action  by  Cook  &  Lockett  against  the  Cent- 
ral of  (Jeorgia  Railway  C!ompany.  Judgment 
for  plaintifCs,  and  defendant  brings  error. 
Reversed. 

Cruger  Westbrook  and  Wooten  &  Hofmay- 
er,  f6r  plaintiff  in  error.  Mann  &  Mlluer, 
for  defendants  in  error. 

RUSSELL,  J.  Cook  &  Lockett  recovered 
a  verdict  for  $500  damages  against  the  Cent- 
ral of  Georgia  Railway  Company  for  the 
nondelivery  of  a  car  load  of  barrel  staves. 
The  railway  company's  motion  for  a  new 
trial  was  overruled,  and  exception  Is  taken 
to  that  Judgment  as  well  as  to  certain  an- 
terior rulings,  to  which  objections  were  pre- 
served by  exceptions  pendente  lite.  It  ap- 
pears from"  the  evidence  that  Cook  &  Lockett 
on  October  6,  1906,  obtained  from  an  employs 
of  the  plaintifF  in  error,  in  the  office  of  Its 
agent  at  Albany,  Ga.,  a  bill  of  lading  for  the 
transportation  of  a  car  load  of  barrel  staves 
from  Albany  to  Century,  Ga.,  a  station  six 
miles  from  Albany,  on  the  line  of  its  rail- 
road. The  bill  of  lading  was  of  standard 
form.  This  car  load  of  staves  had  been 
brought  to  Albany  from  Lockett's  mill  by  the 
Georgia  Northern  Railroad,  and  at  the  time 
of  the  Issuance  of  the  bill  of  lading  by  tlie 
Central  of  Georgia  Railway  Company  the  car 
containing  the  staves  was  at  the  yard  and 
in  the  possession  of  the  Georgia  Northern 
Railroad  Company.  O>ok  &  Lockett  had 
paid  to  the  Georgia  Northern  the  freight 
from  Lockett's  mill  to  Albany,  and  the  Geor- 
gia Northern  had  Issued  a  trackage  order  for 
the  delivery  of  the  car  to  the  Central  of 
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Georgia  Railway.  According  to  the  evidence 
a  trackage  order  Is  Issued  by  a  railroad  com- 
pany to  its  yardinaster  to  place  a  certain 
car  on  a  siding  or  to  dellTer  It  to  a  connect- 
ing line.  According  to>  tbe  evidence,  Cook  & 
liockett  being  entitled  to  one  "free  move- 
ment" of  the  car  after  It  arrived  at  its  des- 
tination, tbe  Georgia  Northern  was  bound  to 
deliver  tbe  car  In  question  to  tbe  Central 
free  of  charge.  Tbe  paid  freight  bill  of  the 
Georgia  Northern  was  delivered  to  the  agent 
of  the  Central  at  the  time  the  bill  of  lading 
was  Issued,  and  the  agent  was  Informed  by 
the  shipper  that  the  car  was  in  the  posses- 
alon  of  the  Georgia  Northern,  and  an  order 
bad  been  Issued  for  It  to  be  delivered  to  tbe 
Central. 

So  far  as  appears  from  the  evidence,  nei- 
ther the  shipper  nor  tbe  agent  of  the  Central 
bad  any  knowledge  or  intimation  that  tbe 
car  in  possession  of  the  Georgia  Northern 
was  In  any  other  than  good  condition  for 
shipment,  and  the  evidence  of  the  defendant's 
agent  that  the  plaintiff  was  Informed  by  him 
at  the  time  the  bill  of  lading  was  Issued 
that  the  car  would  go  forward  as  soon  as  It 
was  received  from  Its  connection  is  not  con- 
troverted. In  other  words  It  Is  clear  from 
the  evidence  that  the  car  had  not  been  ac- 
cepted for  shipment  by  tbe  carrier  at  tbe 
time  tbe  bill  of  lading  was  issued.  Evi- 
dence not  disputed  was  Introduced,  showing 
the  existence  of  a  local  custom  at  Albany, 
among  tbe  different  railroads  entering  that 
city,  under  which,  for  the  convenience  of 
shippers,  bills  of  lading  are  Issued,  even 
though  the  proposed  shipment  is  in  the  pos- 
session of  another  railroad  In  the  city,  either 
upon  proof  that  a  trackage  order  has  been 
issued  by  tbe  delivering  line  upon  whose 
tracks  the  car  Is  supposed  to  be,  or  upon  suf- 
ficient pnxtf  that  a  car  has  been  ordered  de- 
livered to  a  receiving  carrier.  The  existence 
of  this  custom  Is  due  to  the  fact  that  other- 
wise tbe  shipper  would  have  to  go  to  tbe 
office  of  the  receiving  railroad  perhaps  more 
than  once  before  the  particular  car  for  which 
he  sought  a  bill  of  lading  had  passed  Inspec- 
tion and  bad  been  delivered.  It  appears  from 
the  evidence  that  the  car  In  question  was 
several  times  shifted  upon  tbe  track  which 
was  usually  used  for  delivery  by  tbe  Georgia 
Northern  to  tbe  Central,  and  each  time  It 
was  rejected  by  the  Inspector  acting  In  behalf 
of  the  Central  as  being  dangerous  to  life 
and  property.  The  car  was  flrst  marked  or 
tagged  as  In  bad  order  on  October  4tb,  and 
It  was  not  shifted  to  the  delivery  track  until 
October  lith.  At  thU  time  It  had  "con- 
demnation" marked  on  it,  and  one  end  of  tbe 
car  was  knocked  out.  After  having  been 
placed  upon  the  transfer  track  on  the  12th 
and  13th,  and  refused  by  tbe  Central,  It  ap- 
pears to  have  been  repaired  by  the  Georgia 
Northern  so  far  aa  tbe  end  of  tbe  car  was 
concerned;  but  when  It  was  again  shifted 
tMck  on  the  transfer  track  on  the  15tb  and 
16th  it  was  each  time  refused  by  tbe  Inspec- 
62  S.E.-30 


tor  because  the  car  had  been  knocked  off  tbe 
center  plate,  and,  according  to  tbe  testimony 
of  tbe  Inspector,  was  in  a  more  dangerous 
condition  than  when  refused  before.  The  evi- 
dence that  at  no  time  when  tbe  car  was 
tendered  to  the  Central  Railway  would  the 
carriage  of  tbe  car  have  been  safe  to  human 
life  and  property  was  undisputed.  Tbe  car 
was  never  accepted  by  the  Jpint  Inspector 
for  carriage  by  tbe  Central.  It  never  left  the 
Georgia  Northern  Railroad  tracks  or  Its  pos- 
session until  October  17th,  when  by  the  di- 
rection of  the  plaintiffs  It  was  placed  by  tbe 
Georgia  Northern  on  Its  dray  track  and  un- 
loaded by  tbe  plaintiffs  themselves. 

To  rebut  this  testimony  tbe  plaintiffs  Intro- 
duced evidence  that  tbe  agent  of  the  railroad 
more  than  once  admitted  that  tbe  car  had 
been  received  and  would  be  forwarded  by  the 
Central  Railway.  The  plaintiffs  testified  that 
they  went  a  number  of  times  to  tbe  freight 
office  to  find  out  about  tbe  car,  and  each  time 
were  assured  that  It  would  go  forward  by 
the  next  train.  One  of  the  plaintiffs  testified 
that  the  agent  in  the  freight  office  said  that 
tbe  car  bad  been  received  and  accepted,  and 
would  go  forward  by  the  next  train.  This 
statement  was  denied  by  the  agent  In  ques- 
tion. Ttie  plaintiffs  claim  damages  for  the 
delay  and  failure  to  deliver  caused  by  tbe 
defendant  company's  breach  of  Its  contract, 
consisting  of  the  following  Items :  That  they 
lost  100  barrels  of  crude  turpentine,  worth 
$500;  that  they  were  compelled  to  pay  out 
to  laborers,  who  were  compelled  to  be  Idle 
by  reason  of  tbe  nondelivery  of  the  staves, 
$376;  and  for  their  expense  In  finally  haul- 
ing the  staves  from  Albany  to  Century  $16 — 
making  a  total  of  $881  of  actual  damages. 
The  evidence  disclosed  that  tbe  still  was 
closed  for  about  six  days  and  that  the  plain- 
tiflFs  bought  SIS  beer  barrels  In  Albany  to  re- 
place tbe  barrel  staves,  which  It  was  estimat- 
ed would  make  460  barrels. 

In  our  opinion  the  verdict  In  favor  of  the 
plaintiffs  was  "unwarranted,  and  the  court 
erred  In  not  granting  a  new  trial  upon  the 
defendant's  motion.  It  would  subserve  no 
useful  purpose  to  discuss  seriatim  tbe  very 
numerous  exceptions  contained  In  the  motion 
for  new  trial.  We  may  say,  In  passing,  that 
none  of  the  exceptions  as  to  tbe  amendments 
allowed  by  the  court  are  meritorious.  The 
greater  number  of  the  amendments  offered 
were  made  In  response  to  special  demurrers, 
but  the  court  did  not  err  In  allowing  the 
amplification  of  the  plaintiffs'  petition,  nor 
In  allowing  the  damages  claimed  to  be  in- 
creased m  tbe  petition  from  $600  to  $1,000. 

Tbe  controlling  question  in  tbe  case  is: 
Was  there  a  delivery  of  the  freight  to  tbe 
defendant  carrier?  We  think  the  plalntiflTS 
failed  to  show  that  the  staves  In  question 
were  ever  accepted  by  tbe  carrier  for  ship- 
ment ;  and,  of  course,  that  such  was  the  case 
is  an  Indispensable  element  in  the  case.  It  is 
true  that  a  bill  of  lading  In  tbe  standard 
form  Is  introduced  In  evidence;  but  a  bill  of 
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lading  Is  not  a  contract  of  carriage.  It  is 
only  prima  facie  evidence  of  tbe  receipt  of 
the  goods.  The  bill  of  lading  is  subject  to 
explanation,  and  when  It  is  brought  In  ques- 
tion It  may  be  shown  that  the  goods  describ- 
ed therein  were  not  in  fact  received  by  the 
carrier. 

The  evidence  of  the  custom  by  which  bills 
of  lading  are  issued  In  Albany  in  advance  of 
actual  delivery  Is  of  comparative  little  im- 
portance, because  the  evidence  is  undisputed 
that  the  car  in  question  was  in  fact  never 
accepted  for  shipment  by  the  Central  of 
Georgia  Railway  Company,  and  was  never  In 
proper  condition  to  be  received  by  It  The 
refusal  to  accept  the  car  in  the  condition  In 
which  it  was  shown  by  the  undisputed  testi- 
mony to  have  been  was  Justified  by  rule  26  of 
the  railroad  commission,  as  follows :  "No  rail- 
road company  shall  be  required  to  accept  for 
carriage  any  goods,  unless  the  same  shall  be 
of  such  character  and  In  such  condition  and 
so  prepared  for  shipment  as  to  render  the 
transportation  thereof  reasonably  safe  and 
practicable."  The  courts  take  Judicial  cogni- 
zance of  these  rules.  The  evidence  Is  undis- 
puted that  the  condition  of  this  car  was  such 
that  its  transportation  was  neither  safe  nor 
practicable.  Had  the  shipment  been  less 
than  a  car  load,  the  duty  might  have  devolv- 
ed upon  the  Central  of  Georgia  to  unload  the 
staves  from  the  unsuitable  car;  but  under 
the  rules  of  the  railroad  commission  car  load 
lots  of  barrel  staves  are  to  be  loaded  by  the 
shipper,  and  therefore  it  was  the  duty  either 
of  the  shippers  themselves  or  of  the  Georgia 
Northern  Railroad,  and  not  the  duty  of  the 
Central  of  Georgia,  to  have  unloaded  the  con- 
tents of  the  wrecked  car  and  to  have  loaded 
them  into  a  safe  car. 

We  bear  In  mind  that  there  was  an  issue 
as  to  whether  the  shipper  was  aware  of  the 
custom,  and  as  to  whether  the  custom  at- 
tempted to  be  shown  was  more  than  purely 
local.  But,  regardless  of  the  Issuance  of  the 
bill  of  lading,  we  think  it  clear  that  the  rail- 
road was  not  required,  after  It  became  aware 
of  the  condition  of  the  car,  to  endanger  life 
and  property  by  attempting  to  transport  it 

Judgment  reversed. 


HUNTER  V.  STATE.     (No.  1,254.) 
(Court  of  Appeals  of  Georgia.    Sept  28,  lOOa) 

1.  Cbihiitai,    Law— Weight    of    Bvidehcb— 
Nboativk  and  Positive  Testimony. 

While  "the  existence  of  a  fact  testified  to 
by  one  positive  witness  is  rather  to  be  believed 
than  that  such  fact  did  not  exist  becanse  many 
witnesses,  who  had  the  same  opportunity  of  ob- 
servation, swear  that  they  did  not  see  or  know 
of  its  having  transpired,"  nevertheless  the 
weight  of  the  testimony  as  a  whole  is  for  the 
jury,  and  ordinarily  tbej  are  not  absolutely 
bound  to  accept  positive  m  preference  to  nega- 
tive testimony.     Innis  v.  State,  42  Ga.  474. 

2.  Same— "Negative  Testimony." 

When  two  persons  have  equal  facilities 
for  seeing  or  hearing  a  thing,  and  one  swears 
that  it  occurred  and  the  other  that  it  did  not, 


the  testimony  of  neither  witness  is  negative, 
within  the  purview  of  the  foregoing  rule.  Civ. 
Code  189S,  $  6165. 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  Phrases,  vol.  6,  p.  4740.* 

8.  Weapons  —  C0N0EAI.ED   WkAPONS  —  BTn- 

dence. 

The  foregoing  principles  are  applicable  to 
the  trial  of  a  criminal  case  for  the  carrying  of 
concealed  weapons,  where  the  witnesses  for  the 
state  testify  that  the  defendant's  person  was  in 
their  view,  that  edie  drew  a  pistol  frwn  under 
the  cover  of  an  apron  she  wore,  and  that  it  was 
hidden  from  view  till  she  drew  it  and  the  wit- 
nesses for  the  defendant  testify  that  she  had 
the  pistol  in  her  hand  by  her  side,  open  to  view, 
and  not  under  the  apron. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habersham 
County;  J.  J.  Kimsey,  Judge. 

Jane  Hunter  was  convicted  of  carrying  a 
concealed  weapon,  and  brings  error.  Af- 
firmed. 

J.  C.  Edwards,  for  plaintiff  In  error.  W. 
A.  Charters,  Sol.  Oen.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


FAIN  &  STAMPS  v.  ENNIS.     (K9.  884.) 
(Court  of  Appeals  of  Georgia.     Sept  28,  1908.) 

1.  Appeal  and  Ebbok— Habuless  EIbbob— In- 

8TBI70n0N& 

To  give  in  charae  the  law  of  implied  war- 
ranty is  not  reversible  error,  where  a  purchaser 
relies  on  an  express  warranty  which  is  merely 
coextensive  with  the  warranty  which  the  law 
implies. 

[Ed.  Note.— For  cases  in  point  see  C<ent  Dig. 
vol.  8,  Appeal  and  Error,  H  4219-422&] 

2.  Weights  and  Measubbb— Swxei  Potatoes 
— Weight  peb  Bushel. 

In  the  absence  of  an  express  agreement 
otherwise,  the  law  fixes  the  weight  of  sweet  po- 
tatoes at  55  pounds  to  the  bnsheL 

3.  Appeal  and   Ebbob  — Rulings  on   Evi- 
dence—Setting Out  Objections- Neces- 

SITT. 

Grounds  of  a  motion  for  new  trial  com- 
plaining of  errors  in  the  admission  or  rejection 
of  testimony,  but  which  fail  to  set  out  the  ob- 
jections, if  any,  that  were  urged  in  the  court 
below,  will  not  be  considered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2945.] 

4.  Samb— Habmless  BIbbob— Rulings  on  Ev- 
idence. 

The  minor  errors  in  the  admission  or  re- 
jection of  testimony  do  not  warrant  the  reversal 
of  the  judgment  sustaining  the  verdict  of  the 
jury. 

['Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  3,  Appeal  and  Error,  U  4153-4160,  418^ 
4193.] 

(Syllabus  by  the  C!onrt) 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  J.  H.  Ennis  against  Fatal  & 
Stamps.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed.. 

Ennis  sued  Fain  &  Stamps  for  $229.13,  bal- 
ance due  for  sweet  potatoes  which  he  had 
sold  them.  The  defendants  pleaded  that  the 
plaintiff  sold  the  potatoes  under  an  express 
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warranty  that  they  were  aonnd,  yellow  yam, 
Bweet  potatoes,  when,  as  they  contended,  the 
potatoes  were  as  a  matter  of  fact  very  un- 
sound and  of  a  mixed  variety.  The  evidence 
at  the  trial  was  very  conflicting.  The  de- 
fendant's contention  that  the  potatoes  were 
not  yellow  yams  was  not  borne  out  by  the 
evidence ;  but  there  was  evidence  from  which 
the  Jory  OtvUi  have  Inferred  that  the  pota- 
toes were  not  sound.  The  Jury  returned  a 
verdict  In  favor  of  the  plalntUf.  The  de- 
fendants' motion  for  a  new  trial  was  over- 
ruled, and  they  except 

Moore  &  Pomeroy,  for  plaintiffs  In  error. 
B.  D.  Thomas  and  Anderson,  Felder,  Roun- 
tree  &  Wilson,  for  defendant  In  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  1.  The  controlling  question  in  this 
case  arises  upon  exceptions  to  the  charge  of 
the  trial  Judge.  The  defense  was  the  breach 
of  an  express  warranty  that  the  potatoes 
were  sound.  The  Judge  charged  the  Jury  as 
follows  on  the  subject  of  warranties:  "Now 
the  law  presumes  there  is  an  Implied  war- 
ranty In  the  sale  of  all  articles.  There  Is  an 
Implied  warranty  that  the  goods  sold  are 
merchantable  and  reasonably  suited  to  the 
use  intended ;  and  so  that  Is  an  Implied  war- 
ranty that  Ennis  made,  when  he  sold  Fain  & 
Stamps  those  potatoes,  that  they  were  mer- 
chantable and  reasonably  suited  to  the  use  in- 
tended. So,  If  you  believe  from  the  evidence 
in  the  case  that  they  were  merchantable  and 
reasonably  suited  for  the  use  intended  at  the 
time  Ennis  sold  to  Fain  &  Stamps,  then  you 
will  find  a  verdict  in  his  favor  for  what  you 
think  he  is  entitled  to  recover.  If,  on  the 
contrary,  you  believe  those  goods  were  not 
reasonably  suited  to  the  use  intended  and  not 
merchantable,  and  that  they  were  rotten  po- 
tatoes, and  when  he  bought  them  that  they 
were  rotten  potatoes,  then  you  will  find  for 
the  defendants,  Fain  &  Stamps.  While  that 
Implied  warranty  Is  on  all  goods  sold,  still 
that  Implied  warranty  does  not  prevail  upon 
the  natural  decay  of  goods  otherwise  sound. 
•  •  •  If  yon  believe  those  potatoes  were 
sound  at  the  time  of  sale,  but  still  they  had 
been  treated  in  such  a  way  and  were  in  such 
a  condition  that  they  were  not  merchantable, 
not  reasonably  suited  to  the  use  intended, 
then  you  will  find  that  way  on  that  conten- 
tion." At  the  conclusion  of  this  charge  the 
attorney  for  the  defendants  stated  to  the 
court:  "We  also  contend  there  was  an  ex- 
press warranty  In  the  original  transaction,  In 
which  the  plaintiff  warranted  that  they  were 
sound  and  merchantable  potatoes."  Where- 
upon the  court  said:  "It  Is  the  same  thing 
I  charged.  If  he  did  not  make  any  warran- 
ty at  all,  the  Implied  warranty  would  be  that 
they  are  reasonably  suited  to  the  uses  intend- 
ed; and  if  he  made  an  express  contract  it 
would  be  that  they  were  reasonably  suited  to 
the  use  Intended.    So  it  is  the  same  thing." 

The  express  warranty  on  which  the  defend- 


ants relied  was  that  the  potatoes  were  sound. 
This  warranty  was  merely  coextensive  with 
the  warranty  which  the  law  Implied,  and 
did  not  confer  any  greater  rights  on  the  pur- 
chaser than  the  law  conferred  without  it  If 
Ennis  had  sold  sweet  potatoes  to  the  defend- 
ants without  any  express  warranty  at  all,  the 
law  would  have  implied  a  warranty  that  the 
potatoes  were  merchantable,  reasonably  suit- 
ed to  the  uses  Intended,  and  that  he  knew 
of  no  latent  defects  undisclosed.  Civ.  Code 
1806,  f  8666.  Sweet  potatoes  which  are  un- 
sound are  not  merchantable,  and  would,  not 
be  reasonably  suited  to  the  uses  intended  In 
the  present  case.  In  the  last  analysis,  there- 
fore, the  law  governing  this  transaction, 
while  inaptly  stated,  was  not  Incorrectly  giv- 
en In  charge  to  the  Jury,  though  the  Judge 
labeled  It  implied  warranty,  instead  of  ex- 
press warranty.  The  substance  of  the  law  Is 
the  guide  for  the  Jury.  Its  nomenclature 
may  be  disregarded.  The  error  of  the  Judge 
was  therefore  harmless. 

The  cases  to  which  we  are  cited  are  not  In 
point  They  relate  to  cases  in  which  the  ex- 
press and  the  implied  warranty  are  not  coex- 
tensive. See,  however,  Crankshaw  v.  Schwel- 
zer  Mfg.  Co.,  1  Ga.  App.  863,  68  S.  S>.  222, 
and  Hawley  Furnace  Co.  v.  Van  Winkle 
Mach.  Works,  4  Ga.  App.  86,  60  S.  E.  1006, 
which  review  and  explain  the  rule  intended 
to  be  laid  down  In  Johnson  v.  Latimer.  71 
Ga.  470. 

The  defense  that  the  potatoes  were  not  yel- 
low yams  is  not  supported  by  any  evidence. 
The  undisputed  evidence  as  to  this  is  that 
there  were  about  12,000  pounds  of  white  or 
mixed  potatoes  In  the  two  car  loads,  and 
that  the  parties  had  adjusted  this  by  a  reduc- 
tion of  10  cents  a  bushel  in  the  price. 

2.  The  price  at  which  the  potatoes  were 
sold  was  60  cents  a  bushel.  In  calculating 
the  amount  of  their  verdict  the  Jury  allowed 
66  pounds  to  a  bushel.  There  is  no  evidence 
in  the  record  of  any  agreement  between  the 
plalntift  and  the  defendant  as  to  the  number 
of  pounds  to  a  bushel  governing  this  transac- 
tion. One  of  the  witnesses  stated  in  the 
course  of  his  testimony  that  it  required  60 
pounds  of  these  potatoes  to  make  a  bushel. 
He  admitted,  however,  that  he  did  not  weigh 
the  potatoes,  or  see  them  weighed,  and  there- 
fore the  statement  was  hearsay,  and  without 
probative  value.  Moultrie  Co.  v.  Driver  Co., 
122  Ga.  26,  40  S.  E.  729;  Suttles  v.  SewelU 
117  Ga.  216,  43  S.  E.  486;  Equitable  Mtg. 
Co.  V.  Watson.  119  Ga.  282,  46  S.  B.  440.  In 
any  event,  bi  the  absence  of  any  agreement 
otherwise,  the  law  declares  the  weight  of 
sweet  potatoes  to  be  66  pounds  to  the  bushel. 
Pol.  Code  1895,  {  1634. 

3.  Some  of  the  grounds  of  the  motion  for 
new  trial  complain  of  errors  In  ruling  on  the 
admission  or  exclusion  of  evidence.  TiM 
fourth,  eighth,  and  eleventh  grounds  do  not 
state  wherein  the  testimony  was  objection- 
able, or  upon  what  grounds  It  was  urged  to' 
the  court  below  that  the  evidence  should  bo 
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admitted  or  excluded.  We  are  conseqneiitly 
without  authority  to  consider  these  objec- 
tions. Maynard  t.  Interstate  Bldg.  &  Loan 
Association,  112  Ga.  443,  37  S.  E,  741  (2); 
Giles  ▼.  Vandiver,  91  Ga.  193,  17  S.  B.  115. 

4.  The  record  discloses  a  few  minor  errors 
in  the  admission  and  rejection  of  evidence, 
but  none  of  ttiem  is,  in  our  Judgment,  suffi- 
ciently grave  to  warrant  the  grant  of  a  new 
trial. 

Judgment  affirmed. 


BRANNON  &  POTTS  v,  ATLANTA  &  W, 
P.  R.  CO.    (No.  1,087.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  1906.) 

Carriers  —  liiVK  Stock  Shipmeihts  —  Acttom 

FOR    INJUBIES. 

The  allegations  of  the  petition  in  connec- 
tion with  the  provisions  of  the  special  contract 
made  a  part  tnereoE  show  a  good  cause  of  ac- 
tion, and  the  court  erred  in  sustaining  a  general 
demurrer  and  dismissing  the  petition. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  g§  953-955.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Newnan;  A.  D. 
Freeman,  Judge. 

Action  by  Brannon  &  Potts  against  the  At- 
lanta &  West  Point  Railroad  Company. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  plaintiffs  bring  error.    Reversed. 

Brannon  &  Potts  brought  salt  against  the 
Atlanta  &  West  Point  Railroad  Company  to 
recover  $202.50,  the  value  of  a  mule  which 
they  alleged  was  shipped  In  company  with 
21  other  mules  and  2  horses  by  them  from 
Atlanta  to  Moreland,  Ga.  It  was  alleged 
that  the  stock  when  delivered  to  the  railroad 
company  In  Atlanta  was  in  good  condition 
and  order,  and  that  the  company  agreed  in 
consideration  of  a  freight  rate  to  safely 
transport  and  deliver  all  of  said  animals  to 
the  plaintiffs  at  Moreland,  Ga.,  the  shipment 
of  said  stock  being  under  a  special  contract 
made  by  the  plaintiffs  with  the  defendant 
and  attached  to  the  petition,  and  that  the 
company  violated  its  contract  of  shipment 
and  was  negligent  in  transporting  and  un- 
dertaking to  deliver  the  animals  to  the  plain- 
tiffs at  Moreland,  Qa.,  in  the  following  par- 
ticulars: "When  the  car  containing  said  ani- 
mals arrived  at  Moreland,  Ga.,  defendant 
company  had  no  proper  or  suitable  place  or 
means  for  unloading  said  animals  from  said 
car  at  said  point,  and  undertook  to  unload 
said  animals  from  said  car  onto  the  mer- 
chandise platform  of  its  depot  at  said  point, 
and  while  defendant  company  vras  thus  un- 
loading said  animals  one  of  said  mules  fell 
on  and  from  said  platform,  thus  breaking  one 
of  its  legs,  and  thus  rendering  said  mule 
useless  and  worthless,  and  wholly  destroying 
Its  value;  that  the  company  faUed  and  neg- 
lected to  safely  deliver  said  mule  to  your 
petitioners  at  Moreland,  Ga.,  and  made  no 
delivery  of  said  mule  to  your  petitioners  at 


said  place  at  all,  and  said  mule  was  never 
received  by  your  petitioners  at  said  point, 
but  was  kept  and  retained  by  defendant  com- 
pany." By  an  amendment  it  was  alleged 
that  when  the  car  In  which  the  live  stock 
was  loaded  arrived  at  Moreland,  Ga.,  "the 
said  platform  was  wet  and  slick,  which  was 
unknown  to  plaintiffs  when  said  stock  was 
8hipi)ed,  and  defendant  was  negligent  in  not 
placing  sawdust,  gravd,  or  some  substance 
on  said  platform  to  prevent  said  stock  from 
slipping  or  falling  thereon.  The  said  mule 
slipped  and  fell  on  account  of  said  Improper 
means  afforded  by  defendant  for  unloading 
said  stock  and  the  wet  and  slick  condition  of 
said  platform."  The  defendant  filed  a  gen- 
eral and  special  demurrer  to  the  petition,  and 
the  court  sustained  the  general  demurrer 
and  dismissed  the  petition ;  and  error  is  as- 
signed on  this  Judgment. 

W.  C.  Wright  for  plaintiffe  in  error.  Dor- 
sey,  Brewster,  Howell  &  Heyman,  H.  A.  Hall, 
and  Lamar  Rucker,  for  defendant  in  error. 

'  HILL,  C.  J.  (after  stating  the  facts  as 
above).  We  think  the  allegations  of  the  pe- 
tition show  a  good  cause  of  action  against 
the  carrier.  A  general  allegation  that  the 
carrier  had  received  the  shipment  in  good  or- 
der and  did  not  transport  it  safely,  but  deliv- 
ered it  to  the  consignee  in  a  damaged  condi- 
tion, would  have  been  sufficient  to  put  the 
carrier  upon  its  defense,  without  any  specific 
allegations  of  particular  acts  of  negligence. 
L.  &  N.  R.  Co.  V.  Warfleld  &  Lee,  129  Ga. 
473,  59  S.  E.  234.  The  plaintiffs,  however, 
set  forth  as  a  part  of  their  petition  the  spe- 
cial contract  made  with  the  shipper  under 
which'  the  live  stock  was  tran^orted,  and  al- 
lege that  the  carrier  violated  the  terms  of 
this  contract  in  certain  particulars;  and  It 
Is  insisted  in  support  of  the  demurrer  filed 
by  the  defendant  that  the  allegations  of  neg- 
ligence, taken  in  connection  with  the  terms 
and  conditions  of  this  special  contract,  show 
that  the  carrier  is  not  liable  for  the  alleged 
damage  to  the  mule.  It  Is  well  settled  that 
the  carrier  by  special  contract  made  with 
the  shipper  can  limit  or  qualify  the  liability 
which  the  law  imposes  upon  it ;  but  this  right 
does  not  go  to  the  extent  of  exempting  it 
from  the  result  of  its  own  negligence.  Cen- 
tral R.  Co.  V.  Pickett,  87  Ga.  734.  13  S.  £. 
750;  Central  of  Ga.  Ry.  Co.  v.  Hall,  124  Ga. 
322,  52  S.  E.  679,  110  Am.  St  Rep.  170,  4  L. 
R.  A.  (N.  S.)  898.  And  the  contract  in  this 
case  does  not  attempt  to  do  so;  for  it  ex- 
pressly stipulates  that  the  carrier  is  liable 
for  loss  or  damage  to  said  animals  resulting 
from  the  negligence  of  Its  agents  or  servants. 
Under  the  law  It  is  the  duty  of  a  carrier  of 
live  stock  to  provide  safe  and  proper  facili- 
ties and  a  safe  and  proper  place  for  imload- 
ing  the  stodc  from  its  cars  at  the  point  of 
destination,  and  the  carrier  is  liable  for  In- 
juries sustained  by  the  animals  while  being 
unloaded  in  consequence  of  Insufficient  faclli- 
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ties  used  or  fornlBbed  by  It  for  unloading 
stock.  6  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
p.  449.  In  East  Tennessee,  Virginia  &  Geor- 
gia Hy.  Ck).  V.  Hermann  Brothers,  02  Ga.  384, 
IT  S.  B.  344,  the  Supreme  Court  says :  "Etoi 
If  a  defect  In  a  platform  from  which  a  rail- 
road company  Is  loadtos  a  horse  upon  a  car 
woald,  under  any  circumstances,  excuse  the 
company  for  Injuring  the  horse  by  reason  of 
such  defect.  It  certainly  would  not  do  so  in 
tbe  absence  of  full  diligence  to  discover  the 
defect  before  exposing  the  horse  to  the  risk 
of  Injury." 

Now,  the  allegations  of  the  petition  on 
this  point  are  that  tbe  defendant  company 
bad  no  proper  or  suitable  place  or  means  for 
unloading  animals  from  the  ear  at  Moreland, 
tbe  point  of  destination,  and  undertook  to 
unload  the  animals  from  the  car  on  the  mer- 
cfaandise  platform  of  Its  depot,  and  while  it 
was  thus  unloading  the  animals  one  of  the 
mules  fell  on  and  from  the  platform,  break- 
ing one  of  its  legs  and  wholly  destroying  its 
Talne;  and  by  an  amendment  it  was  alleged 
that  the  platform  was  wet  and  slick,  whlcb 
condition  was  unknown  to  the  plaintiffs  when 
the  stock  was  shipped,  and  that  the  defend- 
ant was  negligent  in  not  placing  sawdust,  or 
gravel,  or  some  substance  on  the  platform 
to  prevent  the  stock  from  slipping  or  fall- 
lug  thereon,  and  that  the  mule  slipped  and 
fell  on  account  of  the  improper  means  afford- 
ed by  the  defendant  for  unloading  stock  and 
tbe  wet  and  slick  condition  of  the  platform. 
To  meet  these  allegations  of  negligence  it  Is 
said  that  the  contract  in  this  case  provides 
that  the  shipper  shall  unload  tbe  stock,  and 
that.  If  the  carrier  furnished  any  one  to 
assist  in  BO  doing,  he  should  be  deemed  an 
employe  of  the  shipper.  We  do  not  think  it 
makes  any  difference  whether  the  shipper 
or  the  carrier  was  to  unload  the  stock.  In 
either  event  It  was  the  duty  of  the  railroad 
company  to  have  a  safe  place  at  whlcb  to 
unload  the  stock,  whether  the  unloading  was 
done  by  the  defendant  or  by  the  shipper,  un- 
less the  unsafe  condition  of  the  place  was 
known  to  the  shipper  and  he  nevertheless 
undertook  to  unload  his  stock  at  that  place, 
taking  the  risk  of  their  being  injured  on  ac- 
count of  its  unsafe  condition.  But  the  al- 
legations of  the  petition  on  this  point  are 
that  the  railroad  company  ondertook  to  un- 
load tbe  stock  itself,  entirely  through  its 
own  agents,  and  while  thus  unloading  them 
onto  the  merchandise  platform  of  its  depot 
In  its  unsafe  condition,  which  unsafe  condi- 
tion was  unknown  to  the  plaintiffs,  the  mule 
in  question  fell  and  broke  its  leg. 

It  is  also  insisted  in  behalf  of  the  defend- 
ant that  under  the  contract  Its  duty  In  refer- 
ence to  transporting  and  delivering  tbe  stock 
ceased  altogether  after  the  stock  had  been  de- 
livered to  the  consignee.  This  would  be 
tme;  but  the  allegation  is  that  the  mule  In 
question  was  never  delivered  to  the  con- 
Kiguee  by  the  defendant,  but,  on  the  con- 
trary, wan  kept  and  killed  by  the  defendant 


on  account  of  Its  worthless  condition,  caus- 
ed by  the  Injury  received  in  unloading  it 
from  the  car  by  tbe  agents  of  the  defendant 
Notwithstanding  the  special  contract  limit- 
ing the  liability  of  tbe  carrier,  where  tbe 
stock  was  injured  In  the  possession  of  the 
carrier,  the  law  would  raise  a  presumption 
of  negligence  which  it  would  be  incumbent 
upon  the  carrier  to  rebut  by  proof,  showing 
the  exercise  of  that  degree  of  diligence  re- 
quired by  the  contract  Georgia  Southern 
&  Fla.  Ry.  Co.  v.  Greer,  2  Ga.  App.  516,  58 
S.  E.  782. 

Assuming  the  truth  of  tbe  allegations  of 
the  petition  in  this  case  in  connection  with 
the  contract  which  was  made  a  part  there- 
of, we  think  liability  would  be  the  legal  re- 
sult and  that  therefore  the  court  erred  In 
sustaining  the  general  demurrer  and  dis- 
missing the  petition.  Cooper  v.  Raleigh,  etc., 
Ry.  Co.,  110  Ga.  650,  36  S.  E.  240. 

Judgment  reversed. 


PAYaX)N   V.   GULP  LINE   RY.  CO. 

(No.  1,255.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  lOOS.) 

1.  Carbiebs— TKakspobtatior    of    Passen- 

OEBB. 

A  railway  company,  which  has  sold  a  pas- 
senger a  ticket  for  transportation  on  a  certain 
train,  commits  a  breach  of  public  duty  toward 
him,  as  well  as  a  violation  of  its  contract  by 
causing  the  train  to  leave  from  the  station  yards 
without  coming  to  the  depot,  where  it  Is  ac- 
cuBtomed  to  rec«ive  passengers  into  the  train, 
and  without  giving  the  passenger  a  reasonable 
opportunity  to  get  aboard. 

2.  Action— Natukb    and    Fobm— Pleading- 
Petition— CoNSTRtJCTioN. 

A  petition,  in  which  it  is  uncertain,  from 
the  allegations  made,  whether  it  is  broaght  ex 
contractu  or  ex  delicto,  will,  in  the  absence  of  a 
timely  special  demurrer  pointing  out  the  defect 
be  given,  as  to  this  matter,  that  construction 
most  favorable' to  the  upholding  of  the  plain- 
tiffs full  case  as  laid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  1,  Action,  S  175.] 

(Syllaboa  by  the  Court) 

Error  from  City  Court  of  Ashbnm;  D.  B. 

Nicholson,  Judge. 

Action  by  Claude  Payton  against  the  Gulf 
Line  Railway  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.    Reversed. 

Payton  sued  the  railway  company,  in  sub- 
stance alleging  that  at  Ashbum,  Ga.,  on  a 
day  named,  he  went  to  the  depot  of  the  de- 
fendant company,  from  which  its  passenger 
trains  customarily  left  and  bought  a  ticket 
from  Sylvester,  Ga.;  that  this  was  about 
20  minutes  before  the  time  the  train  was 
scheduled  to  leave;  that  he  waited  about  an 
hour,  and  discovered  that  the  train  had  gone 
out  on  its  trip,  leaving  from  the  yards,  in- 
stead of  from  the  depot;  that  the  quickest 
nearest  and  best  way  for  him  to  get  to 
Sylvester  was  to  hire  a  horse  and  buggy  and 
drive  through  from  Ashbum  to  Sylvester,  a 
distance  of  about  20  miles;  that  he  had  to 
pay  $5  for  this  transportation,  and  lost  a  half 
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day's  time,  of  the  value  of  |20;  that  the  con- 
ductor of  the  train  had  been  informed  by  the 
plalntlfT  that  he  expected  to  go  on  that  train, 
and  he  caused  the  train  to  leave  him  purpose- 
ly. The  plalntlfF  asked  for  $200  danpages,  ac- 
tual and  punitive.  The  defendant  demurred 
generally  to  the  petition,  on  the  ground  t];^at 
It  set  out  no  cause  of  action  and  that  the 
damages  claimed  were  too  remote  and  con- 
tingent The  court  sustained  the  demurrer 
and  dismissed  the  action. 

3.  A.  Comer  and  Claude  Payton,  for  plaln- 
tlft  in  error.  Perry  &  WlUlamaon,  for  de- 
fendant In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  petition  sets  forth  a  good 
cause  of  action  as  to  the  actual  damages  sus- 
tained, whether  it  sounds  in  contract  or  in 
tort.  A  railroad  company,  which  has  made 
a  contract  of  transportation  with  a  proposed 
passenger,  and  then  without  notice  causes 
its  train  ttf  leave  without  coming  by  the  place 
at  which  it  is  accustomed  to  receive  passen- 
gers, and  without  giving  the  proposed  pas- 
senger a  chance  to  get  aboard,  not  only 
breaks  its  contract  with  him,  but  also  violates 
a  pnblic  duty  toward  him.  Savannah  R.  Co. 
V.  Bonaud,  58  Ga.  180;  Durden  v.  So.  Ry. 
Co.,  2  Ga.  App.  66,  58  S.  B.  299;  Perry  v. 
Central  Railroad,  66  Ga.  746  (1).  The  measure 
of  damages  In  such  cases  is  fully  set  forth  In 
Central  Railroad  v.  Combs,  70  Oa.  633,  48 
Am.  Rep.  582. 

2.  If  the  suit  were  constmed  to  be  an  ac- 
tion ex  contractu,  punitive  damages  would 
not  be  recoverable,  and  all  claim  as  to  them 
should  be  stricken  from  the  petition  (Ford 
T.  Fargason,  120  6a.  706,  48  S.  B.  180);  bat 
the  fact  that  a  petition  prays  for  too  much 
does  not  render  it  subject  to  general  demur- 
rer (Pierce  v.  Middle  6a.  Land  Co.,  131 
6a.  99,  61  S.  B.  1114;  Kupferman  v.  Mc- 
6ehee,  63  Ga.  250).  However,  the  allegations 
leaving  It  uncertain  as  to  whether  the  suit 
is  brought  on  the  breach  of  the  contract  or 
for  the  special  damages  arising  from  the 
public  wrong,  and  this  formal  defect  not 
having  been  complained  of  by  special  demur- 
rer, the  petition  will  be  given  that  construc- 
tion most  favorable  to  the  assertion  of  a 
cause  of  action  in  plalntifTs  favor,  and  will 
be  held  In  the  present  case  to  be- an  action  ex 
delicto.  Lytle  v.  So.  Ry.  Co.,  3  6a.  App. 
221,  59  S.  B.  595,  and  citations;  Jenkins  v. 
Seaboard  Ry.,  3  Ga.  App.  381,  69  S.  B.  1120; 
Central  R.  Co.  v.  Pickett,  87  Ga.  734,  13  S. 
B.  750. 

The  court  erred  in  sustaining  the  demurrer. 

Judgment  reversed. 


THOMASON  et  al.  v.  KEBNBT.  (No.  966.) 
(Court  of  Appeals  of  Georgia.  Sept.  28,  1908.) 
1.  BoNns— Actions— Petition  —  Sufficikncy. 
A  petition  in  a  suit  on  a  contractor's  tjond, 
ezecnted  as  a  part  of  the  contract  and  for  the 


faithful  performance  thereof,  which  seta  forth 
in  full  the  contract  and  bond,  and  alleges  the 
specific  breaches  of  the  contract  resulting  in 
damages  to  the  plaintiff,  and  giving  the  items 
of  damages  claimed,  and  oontaming  allegations 
that  the  plaintiff  obligee  fully  complied  with  all 
the  terms  and  conditions  of  the  bond,  Is  good  as 
against  a  general  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bonds,  §§  157-179.] 

2.  Samk— 6ENEBAI.  Allegation  or  Pksfobu- 
ANCE— Necessitt. 

Where  the  facts  recited  in  the  declaration 
show  performance  on  the  part  of  the  plaintiff  as 
obligee  in  a  bond  of  all  its  terms  and  conditions, 
a  general  allegation  of  performance  is  unneces- 
sary. 1  Chitty  on  Pleading,  535;  6oald  on 
Pleading,  {  la 

8.  Saicb  —  CoNSTBncTioN  —  Questions    fob 

Jimr. 

A  requirement  in  a  contractor's  bond  that 
the  obligee  shall  give  immediate  notice  to  the 
surety  or  any  default  by  the  contractor  is  equiv- 
alent to  a  requirement  of  reasonable  notice,  and 
what  is  reasonable  notice  is  in  each  case  a  ques- 
tion of  fact  for  the  jury.  Eillian  v.  Ceorgia  R. 
Co.,  97  Ga.  728,  25  S.  E.  384;  Atiantic  Com- 
press Co.  V.  Toung,  118  Ga.  868,  45  S.  B.  677 ; 
Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  8. 
342,  22  Sup.  Ct.  833,  46  L.  Ed.  1193 ;  Fidelity, 
etc.,  Co.  V.  Robertson,  136  Ala.  379,  34  South. 
933;  21  Cyc.  pp.  1733,  1734,  and  citations, 

TEld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  g  443.] 

4.  Sake. 

Where  a  contractor's  bond  provided  that 
"if  the  principals  shall  voluntarily  abandon 
said  contract,  or  be  lawfully  compelled  by  the 
.obligee  to  cease  operations  thereunder  by  rea- 
son of  their  nonperformance  of  any  of  its 
terms  or  conditions,  then  the  surety  shall  have 
the  right  In  its  option,  to  assume  the  said  con- 
tract and  to  sublet  or  complete  the  same,"  a 
reasonable  time  should  be  given  to  the  surety, 
after  the  default  of  the  contractor,  in  which  to 
exercise  such  option.  What  would  be  a  reason- 
able time  is  a  question  to  be  determined  by  the 
jury  under  the  facts  and  circumstances  of  each 
particular  case. 

[Eld.  Note.— For  cases  In  point  see  Cent.  Dig, 
vol.  40,  Principal  and  Surety,  gj  388,  443.] 

(Syllabas  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
field,  Judge. 

Action  between  J.  A.  Thomason  and  others 
and  H.  G.  Keeney.  From  the  Judgment 
Thomason  and  others  bring  error.    Affirmed, 

Dodd  &  Dodd,  for  plalntifTs  In  error.  B. 
M.  &  6.  F.  Mitchell,  for  defendant  In  error. 

HILL,  C.  J.    Judgment  affirmed. 


TAYLOR  V.  VIRGINIA-CAROLINA  CHEM- 
ICAL 00. 

VIRGINIA-CAROLINA  CHEMICAL  CO.  T. 

TAYLOR. 

(Nos.  809,  810.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  1908.) 

MABTEB  ANn  SeEVANT— INJUBY  TO  Sebvant — 
Danqeboub  Pbeuises. 

In  an  action  bj  a  servant  against  a  master 
for  personal  injuries  received  Uirough  a  dan- 
gerous condition  in  the  place  of  employment, 
the  petition  should  make  It  appear  that  the  serv- 
ant had  neither  actual  nor  constructive  knowl- 
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«dge  ot  the  thing  complained  of.  "A*  to  thl* 
the  allegation  that  the  servant  'did  not  know'  of 
.  »  defect  is  a  statement  of  fact,  and  la  sufficient 
«a  alleginK  actual  lack  of  knowledge.  Freedom 
from  impUed  knowledge  can  be  alleged  in  the 
Conn  of  a  legal  concloiirai  only  when  the  fbcts 
■et  forth  show  such  a  state  of  circumstances  as 
to  relieve  the  plaintitt  from  such  an  imputation  : 
-otherwise,  the  court  will  disregard  the  legal 
coneloaion  and  give  Judgment  on  the  tticts  actn- 
*ll7  stated." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  |  846.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Bodges,  Jndge. 

Action  by  B.  F.  Taylor  against  the  Vlr- 
Sinia-Carolina  Chemical  Company.  From  an 
order  granting  a  nonsuit,  plaintiff  brings 
«rror;  and  from  orders  overruling  demur- 
rers to  plaintlfTs  petition,  defendant  assigns 
■cross-error.  Judgment  reversed  on  cross- 
-blll,  and  main  bill  of  exceptions  dismissed. 

Feagln  &  Urquhart  and  J.  B.  Hall,  for 
plaintiff  in  error.  N.  B.  &  W.  A.  Harris,  tor 
-defendant  in  error. 

POWlEIJj,  J.  The  main  bill  complains  of 
the  granting  of  a  nonsuit;  the  cross-bill  of 
the.  overmling  of  demurrers,  general  and 
flpedal,  to  the  plaintiff's  petition.  The  cross- 
bill, containing  an  initial  and  controlling 
-qaestlon,  must,  under  the  established  rule, 
l>e  first  decided. 

There  was  no  error  in  overmling  the  gen- 
«ral  (tenaaier,  nor  the  special  demnrrers, 
excepting  the  one  about  to  be  noted.  The 
plaintitr  alleged  that  while  making  his  rounds 
as  a  watchman  in  the  defendant's  plant  he 
stepped  niMn  some  sulphuric  add  negligently 
left  on  the  floor  in  the  path  he  was  expected 
to  walk,  and  be  fell  and  received  severe 
bums.  The  only  allegation  as  to  the  plain- 
tifTs  lack  of  knowledge  as  to  the  condition 
«f  the  floor  is  contained  in  the  following 
words:  "Petitioner  says  that  be  did  not 
Imow  of  this  fact,  could  not  have  known  of 
It  by  the  exercise  of  ordinary  care,  and  did 
not  have  equal  means  with  those  of  the  mas- 
ter for  knowing  the  fact"  The  petition 
-disdoees  no  reason  why  the  plaintiff  could 
not  see  the  add  on  the  floor  and  in  his  path- 
way. The  facts  alleged  do  not  disclose  any 
Inferential  reason  why  the  danger  was  not 
obTloufl  to  him.  The  extract  from  the  case 
■ot  Cedartown  Cotton  Co.  ▼.  Miles,  2  Ga.  App. 
82,  68  S.  E.  289,  quoted  In  the  beadnote,  is 
directly  In  point  The  present  petition  dif- 
fers from  the  one  under  review  in  the  case 
•of  Southern  States  Cement  Co.  y.  Helms,  2 
Ga.  App.  314,  58  S.  E.  524,  in  that  the  dr- 
cumstances  there  alleged  Inferentlally  neg- 
-atlred  a  lack  of  knowledge  on  the  servant's 
part,  and  the  special  demurrer  there  was 
Itself  Imperfect  The  plaintlfTs  testimony 
explained  bow  It  happened  that  he  did  not 
-see  the  add  or  know  of  it ;  but  his  pleading 
did  not.  The  spedal  demurrer  to  this  de- 
ficiency in  the  petition  should  have  been 


talned  and  the  case  will  therefore  be  reversed 
on  the  cross-bill. 

Having  reversed  the  case  on  the  cross-bill 
on  a  ruling  on  a  demurrer,  It  follows  that 
the  main  bill  must  be  dismissed ;  and  further 
discussion  would  be  mere  obiter.  General 
Supply  Cb.  V.  Lawton,  131  Ga.  — ,  62  8.  E. 
294.  We  have  previously  commented  on  the 
apparent  hardship  which  the  rule  sometimes 
works ;  but  it  is  the  rule. 

Judgment  reversed  on  the  cross-bill  of  ex- 
ceptions.   Main  bill  of  exceptions  dismissed. 


ORB  STATIONEBY  CO.  v.  DR.  BELL  ft 

LEE  DRUG  CO.    (No.  693.) 

(ClSourt  of  Appeals  of  Georgia.    Sept  28,  1908.) 

Pasties  — Misnoios  —  AmNDicBNT  or  Peti- 
tion. 

All  misnomers  in  pleadings  being  amendable 
instanter.  a  suit  by  the  Orr  "Shoe*'  Ompany 
against  the  Dr.  Bell  ft  Lee  "Shoe"  Company  on 
an  account  made  a  part  of  the  petition,  which 
shows  that  the  real  plaintiff  was  the  Orr  "Sta- 
tionery" Company  and  the  real  defendant  the 
Dr.  Bell  ft  Lee  "Drug"  Oimpany,  is  amendable 
by  striking  the  word  "Shoe"'^  from  the  petition 
and  inserting  in  lieu  thereof  the  words  "Sta- 
tionery" and  "Drug,"  as  descriptive  of  the  par- 
ties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Parties,  |  164.] 

(Sylhibus  by  the  Court) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Judge. 

Action  by  the  Orr  Stationery  Company 
against  Dr.  Bell  ft  Lee  Drug  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Beversed. 

A  suit  on  an  account  was  brought.  In  which 
the  petition  described  the  plaintiff  as  the  Orr 
"Shoe"  Company,  and  in  one  paragraph  de- 
scribed the  defendant  as  the  Dr.  Bell  &  Lee 
"Shoe"  Company,  a  firm  composed  of  P.  E. 
Bell  and  E.  K  Lee,  though  in  other  para- 
graphs of  the  petition  the  defendant  was  de- 
scribed as  Dr.  Bell  &  Lee  "Drug"  Company, 
composed  of  the  same  persons.  As  a  part  of 
the  petition  the  account,  which  was  the  sub- 
ject-matter of  the  suit,  was  stated  to  be  the 
indebtedness  of  the  Dr.  Bell  ft  Lee  "Drug" 
Company  to  the  Orr  "Stationery"  Company. 
The  account  was  itemized,  showing  articles 
of  stationery  sold  by  the  Orr  Stationery  Com- 
pany, of  Atlanta,  to  the  Dr.  Bell  &  Lee  Drug 
Ompany,  of  Sylvester,  and  this  bill  of  par- 
ticulars was  sworn  to  by  Chaa.  A.  H.  Orr, 
"of  the  firm  of  Orr  Stationery  Company." 
Process  was  against  the  Dr.  Bdl  &  Lee  Drug 
Company,  and  the  partners  thereof,  and  serv- 
ice was  made  accordingly.  The  petition,  con- 
sidered as  a  whole,  left  no  room  to  doubt 
that  the  use  of  the  word  "Shoe"  in  the  peti- 
tion, descriptive  of  plaintiff  and  of  defendant, 
was  a  palpable  misnomer  or  clerical  mistake. 
When  the  case  was  called  the  plaintiff  offered 
an  amendment  "striking  from  the  second  line 
of  the  Introductory  of  the  petition"  the  word 
"Shoe,"  and  Inserting  In  lieu  thereof  the  word 
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''Stationery,''  so  that  tbe  misnomer  ]n  stating 
tlie  name  of  the  plaintiff  should  be  corrected 
by  changing  the  name  "Orr  Shoe  Company" 
to  that  of  ''Orr  Stationery  Company,"  and  al- 
so striking  from  the  petition  the  word  "Shoe" 
and  Inserting  In  lieu  thereof  the  word  "Drug," 
so  as  to  correct  the  misnomer  in  stating  the 
name  of  defendant  firm,  by  changing  the  name 
from  "Dr.  Bell  &  Lee  Shoe  Company"  to  that 
of  "Dr.  Bell  &  Lee  Drug  Company."  In  sup- 
port of  the  amendment  the  affidavit  of  'the 
attorney  who  prepared  the  petition  was  in- 
troduced without  objection,  reciting  that  the 
use  of  the  word  "Shoe,"  descriptive  of  tlie 
plaintiff  and  of  the  defendant,  was  an  Inad- 
vertent misnomer,  and  that  the  amendment 
gave  the  correct  names  of  both  plaintiff  and 
defendant,  and  that  they  were  the  names  In- 
tended to  be  used  by  the  attorney  In  drawing 
the  i)etltIon,  and  that  the  amendment  was  for 
the  purpose  of  correcting  the  misnomer  and 
giving  the  correct  names  of  both  plaintiff 
and  defendant,  as  was  Intended  by  the  origi- 
nal petition,  and  was  not  a  scheme  to  substi- 
tute new  parties.  This  amendment  was  ob- 
jected to  by  the  defendant,  and  the  court  sus- 
tained the  objection,  and  on  demurrer  dis- 
missed the  petition.  The  exception  to  this 
ruling  constitutes  the  only  material  error  as- 
signed. 

Polhlll  &  Foy,  for  plaintiff  In  error.  Pay- 
ton  &  Hay,  for  defendant  in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  Judgment  of  the  court  refusing 
to  allow  the  amendment  to  the  petition  was 
erroneous.  The  suit  was  on  an  account, 
which  was  a  part  of  the  i)etitIon,  and  this  ac- 
count clearly  established  the  fact  that  tbe 
real  plaintiff  and  the  Intended  plaintiff  was 
not  the  Orr  "Shoe"  Company,  but  the  Orr 
"Stationery"  Company,  and  that  the  real  and 
Intended  defendant  was  not  the  Dr.  Bell  & 
Lee  "Shoe"  Company,  but  was  the  Dr.  Bell 
&  Lee  "Drug"  Company.  The  use  of  the 
word  "Shoe,"  therefore,  in  the  Introductory 
part  of  the  pleading,  was  a  manifest  mis- 
Domer,  tbe  unintentional  adding  of  a  wrong 
word  as  a  part  of  the  names  of  both  plaintiff 
and  defendant,  and  is  equivalent  to  giving  a 
wrong  initial  or  Christian  name  in  pleading. 
This  misnomer  could  have  been  proi)erly  cor- 
rected Instanter  on  motion  of  the  plaintiff. 
The  authority  for  this  ruling  Is  to  be  found 
In  Civ.  Code  1895,  §  510G,  which.  In  har- 
mony with  tbe  practical  purpose  of  legal  In- 
vestigation, sweeps  away  all  such  technical 
quibbles  in  pleadings  by  declaring  that  "all 
misnomers,  whether  in  the  Christian  name  or 
surname,  made  in  writs,  ijetitlons,  bills,  or 
other  Judicial  proceedings  on  the  civil  side 
of  the  court,  shall,  on  motion,  be  amended 
and  corrected  instanter,  without  working  un- 
necessary delay  to  the  party  making  the 
same."  The  misnomer  in  the  present  case, 
when  considered  In  connection  with  the  bill 
of  particulars,  was  slight,  and  could  not  pos- 


sibly have  been  misleading.  Its  correction  by 
the  plaintiff  could  certainly  do  no  harm  to 
the  defendant  The  defendant  knew  who  the- 
real  creditor  was,  if  any,  and  It  was  unnec- 
essary and  unjust  that  the  real  creditor 
should  have  been  delayed  in  the  collection  of 
bis  debt  by  a  misnomer  which  was  patent  to 
the  debtor. 

It  will  be  noted  that  the  section  of  the 
Code,  supra,  does  not  provide  a  remedy  on- 
ly for  the  instantaneous  correction  of  slight 
misnomers  In  pleading,  but  declares  that 
"all  misnomers"  in  dvil  pleading  are  amend- 
able ;  and  In  the  case  of  Murphy  v.  Peabody, 
63  Ga.  624,  Justice  Bleckley  states  that  n» 
case  of  misnomer  is  "too  desperate  to  be 
healed."  "Certainly  it  is  a  wide  miss  te 
write  'George'  Foster  when  the  draftsman 
means  'Charles  J.';  but  such  a  blunder  Is 
only  a  misnomer  and  tbe  remedy  is  easy  and 
Instantaneous.  The  role  of  amendment  is  as 
broad  as  tbe  doctrine  of  universal  salvation." 
This  liberal,  practical,  and  common-sense 
enunciation  of  tbe  great  Jurist  has  been  uni- 
formly followed  by  the  Supreme  Court,  and 
all  such  frivolous  tactics  of  obstruction  con- 
signed to  well-merited  desuetude.  Carey  v. 
Cranston,  99  Ga.  77,  24  S.  E.  869;  Maddoz 
V.  Central  of  Ga.  Ry.  Co.,  110  Ga.  301,  34  S. 
E.  1036 ;  Jarrett  v.  City  Electric  &  By.  Co., 
120  Ga.  472,  47  S.  E.  927. 

Tbe  foregoing  mling  makes  It  unnecessary 
to  pass  ui>on  any  of  the  other  assignments  of 
error,  or  upon  the  motion  to  dismiss  the  writ 
of  error,  as  all  the  other  assignments  and  the 
motion  to  dismiss  are  based  upon  the  assum- 
ed correctness  of  the  Judgment  refusing  to 
allow  the  amendment  in  question. 

Judgment  reversed. 


SMITH  &  SIMPSON  LUMBER  CO.  ▼. 

LOUISVILLE  &  N,  B.  CO.  et  al. 

(No.  872.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  1908.> 

Justices   or   the   Peace  —  Jxtbisdiction  — 

Breach  of  Public  Duty. 

The  allegations  of  the  petition  showine  a 
suit  to  recover  damages  for  oreach  of  a  public 
duty,  the  justice  court  was  without  jurisdiction. 

(Syllabus  by  the  Ckmrt) 

Error  from  Superior  (3ourt,  Fulton  (>>un- 
ty ;   J.  T.  Pendleton,  Judge. 

Action  by  the  Smith  &  Simpson  Lumber 
Company  against  the  Louisville  &  Nashville 
Railroad  Company  and  others.  Judgment 
for  defendants  before  a  Justice.  From  a 
Judgment  overruling  a  certiorari,  plaintiff 
brings  error.    Affirmed. 

The  Smith  &  Simpson  Lumber  Company 
brought  suit  in  a  Justice's  court  against  the 
Louisville  &  Nashville  Railroad  Company  and 
the  Atlantic  Coast  Line  Railroad  Company, 
lessees  operating  the  Georgia  Railroad,  to  re- 
cover the  sum  of  $11  "for  breach  of  con- 
tract" Tbe  plaintiffs  allege  in  their  petition 
that  on  February  4,  1907,  they  shipped  over 
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defendant's  line  one  car  load  of  lumber  for 
delivery  at  Atlanta,  Ga.,  for  which  shipment 
the  regular  charges  of  transportation  were 
paid;  that  the  car  of  lumber  arrived  In  At< 
lanta  over  the  Georgia  Railroad  on  February 
20, 1907,  and  that  on  said  last  date  petition- 
ers  directed  the  Georgia  Railroad  to  deliver 
the  car  of  lumber  to  the  Central  of  Georgia 
Railroad,  a  connecting  line,  for  delivery  to 
the  consignee;  that  the  delivery  of  the  car 
load  of  lumber  as  directed  by  petitioners  was 
not  made  to  the  Central  of  Georgia  Railroad 
until  March  0,  1907,  a  period  of  11  days,  ex- 
cluding all  free  time  allowed  by  law  and  the 
railroad  commission;  that  storage  rule  13  of 
the  Georgia  railroad  commission  required 
that  all  such  deliveries  shall  be  made  within 
24  hours  after  directions  for  delivery  have 
been  made,  and  provides  that  upon  a  violation 
of  said  rule  the  railroad  company  at  fault 
Rhall  pay  the  consignee  $1  per  day  per  car 
for  each  day  of  the  continued  infraction  of 
the  rule;  and  it  is  alleged  that  the  delay  of 
the  Georgia  Railroad  In  delivering  the  car  of 
lumber  to  the  Central  qf  Georgia  Railroad 
constituted  a  breach  by  the  defendants  of 
their  contract  to  transport  and  deliver  within 
due  time,  for  which  breach  of  contract  peti- 
tioners were  damaged  in  the  sum  of  $11,  "the 
measure  of  damage  provided  by  the  rule  of 
the  railroad  commission  and  by  law."  It  Is 
farther  alleged  that  on  March  12,  1907,  a 
written  demand  was  made  upon  the  defend- 
ants for  payment  of  the  claim  of  damages, 
and,  the  damages  not  having  been  paid,  the 
defendants  were  duly  cited  to  appear  before 
the  railroad  commission  of  Georgia  to  answer 
said  claim  for  damages,  and  that  the  railroad 
commission,  after  considering  the  case,  certi- 
fied that  sufficient  cause  had  not  been  shown 
to  relieve  the  Georgia  Railroad  Company 
from  the  penalty  of  said  claim.  The  defend- 
ants filed  In  the  Justice's  court  a  plea  to  the 
Jurisdiction  on  the  ground  that  the  suit  was 
one  to  recover  a  penalty  or  liquidated  dam- 
ages prescribed  by  the  railroad  commission 
for  a  breach  of  public  duty.  The  Justice  sus- 
tained the  plea  and  dismissed  the  suit 
Whereupon  the  plaintiffs  presented  to  the 
Judge  of  the  superior  court  a  petition  for  cer^ 
tlorarl.  The  writ  was  sanctioned,  but  at  the 
hearing  the  certiorari  was  overruled,  and  on 
this  Judgment  error  Is  assigned. 

Moore  &  Pomeroy  and  W.  W.  Hood,  for 
plataitur  In  error.  Philip  H.  Alston,  for  de- 
fendants In  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  denominate  the  suit 
one  for  damages  for  breach  of  contract;  but 
the  allegations  clearly  show  that  the  real 
character  of  the  suit  Is  one  for  damages  aris- 
ing from  a  breach  of  a  public  duty  imposed 
upon  the  defendants  by  a  rule  of  the  railroad 
commission,  and  to  recover  the  amount  of 
damages  fixed  by  the  commission  for  the  vio- 
lation of  the  rule.  The  only  measure  of  dam- 
ages set  out  is  that  fixed  by  the  railroad  com- 


mission for  the  violation  of  Its  rule.  It  is  ao 
elementary  principle  that  the  nature  of  an  ac- 
tion Is  to  be  determined  by  Its  allegations, 
and  not  by  the  nomenclature  of  the  plaintiff. 
Following  the  decision  of  this  court  In  the 
case  of  Pennington  v.  Douglas,  Augusta  tc 
Gulf  Ry.  Co.,  3  Ga.  App.  665,  00  S.  B.  485, 
we  think  the  suit  is  clearly  one  for  damages 
resulting  from  a  breach  of  a  public  duty  by 
the  defendants.  See,  also,  the  case  of  A.,.  K. 
&  N.  Ry.  Co.  V.  Shippen,  126  Ga.  784,  55  S.  B. 
1031.  Justice  courts  In  this  state  have  no 
Jurisdiction  of  this  class  of  cases.  Civ.  Code 
1895,  I  4068.  It  therefore  follows  that  the 
Judgment  overruling  the  certiorari  must  be 
affirmed.  Savannah,  Florida  &  Western  Rail- 
way Co.  V.  Snider,  1  Oa.  App.  14,  67  S.  E.  898; 
Western  Union  Ttel.  Co.  v.  Cooper,  2  Ga.  App. 
376,  58  S.  K  517;  A.,  K.  Sc  N.  Railway  Co. 
V.  Shippen,  supra. 
Judgment  affirmed. 


ZUBER  V.  CENTRAL  OF  GEORGIA  RY.  CO. 

(No.  873.) 
(Court  of  Appeals  of  Georgia.    Sept.  28,  1908.) 

Justices  or  thx  Pkacb— Jtjbisdiction. 

This  case  is  controlled  by  the  decision  of 
this  court  this  day  rendered  in  the  case  of  Smith 
&  Simpson  Lumber  Company  v.  Louisville  & 
Nashville  Railroad  Company  (No.  87^  62  S.  E. 
472. 
(Syllabus  by  the  Court.) 

Error  from  Superior  (3ourt,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  W.  Zuber  against  the  Centra? 
of  Georgia  Railway  CJompany.  Judgment  for 
defendant  before  a  Justice.  From  an  order 
overruling  certiorari,  plaintiff  brings  error. 
Aflirmed. 

Moore  &  Pomeroy  and  W.  W.  Hood,  for 
plaintiff  In  error.  Lamar  Rucker,  for  de- 
fendant In  error. 

HILL,  C.  J.    Judgment  affirmed. 


DB  LOAOH  &  CO.  v.  iETNA  INS.  CO.  (No. 
1,07&) 

(Court  of  Appeals  of  Georgia.     Sept.  28,  1908.) 

1.  INSUBANCB— Policies— Conditions  — Addi- 

.  TIONAI.  INSUBANCC. 

Where  an  insurance  company  issues  a  pol- 
icy of  fire  Insurance,  and  by  indorsement  there- 
on permits  other  insurance  in  a  specified  amount, 
and  afterwards  itself  issues  another  policy  in 
favor  of  the  same  person  on  the  same  risk,  and 
grants  permission  for  a  different  amount  of  ad- 
ditional concurrent  insurance,  and  each  policy 
contains  the  usual  provision  in  present  general 
use  against  additional  insurance  unless  specially 
permitted,  the  insured  cannot,  without  avoiding 
the  policies,  procure  a  total  insurance  in  excess 
of  tne  largest  amount  permitted  under  either 
of  them.    The  permits  are  not  cumulative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  S  871.] 

Russell,  J.,  dissenting. 
(Syllabus  by  the  Court) 
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2.  INSURANOH— "OTHKB  IHSUBANCI." 

The  term  "other  Insurance,"  used  In  an  In- 
dorsement on  a  fire  policy,  means  insurance  in 
addition  to  that  effected  by  the  policy  itself. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6102-5104;  vol.  8,  p. 
7743.] 

3.  Words  and  Phbabk&— t'OrHEB." 

The  natural,  usual,  and  normal  use  of  the 
word  "other"  is  to  indicate  a  differing  from  or 
an  addition  to  the  thing  or  things  immediately 
in  contemplation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6070-6102 ;  vai.  8,  pp. 
7741-7743.] 

Error  from  City  Court  of  ReidsyOle;  O.  X<. 
Morgan,  Judge. 

Action  by  De  Loach  &  Co.  against  the 
iBtna  Iiumrance  Conii>any.  Judgment  for  de- 
fendant, and  plalntlfCs  bring  error.    Affirmed. 

W.  T.  Burkhalter  and  Hlnes  &  Jordan,  for 
plaintiffs  in  error.  King,  Spalding  &  Little 
-and  W.  O.  Warnell,  for  defendant  in  error. 

POWELL,  J.  De  Loach  &  Co.  Bned  the 
iBtna  Insurance  Company  on  two  policies  of 
fire  Insurance,  one  for  $1,500,  dated  January 
23,  1905,  and  tbe  other  for  $500,  dated  Feb- 
ruary 4,  1905.  The  defendant  filed  an  answer, 
netting  up  that  In  each  of  the  policies  sued 
upon  it  was  stipulated  that  "this  entire  poli- 
cy, unless  otherwise  provided  by  agreement 
4ndorsed  hereon  or  added  hereto,  shall  be 
void,  if  the  Insured  now  has  or  shall  here- 
after make  or  procure  any  other  contract  of 
insurance,  whether  valid  or  not,  on  the  prop- 
erty covered  In  whole  or  In  part  by  this 
pcdicy";  that  by  the  policy  sued  on,  dated 
January  23,  1905,  it  Is  stipulated  In  writing 
that  "permission  Is  granted  for  $1,500  other 
insurance,  warranted  concurrent  herewith"; 
that  on  February  4, 1905,  plaintiffs  took  out  a 
policy  for  $500  In  the  same  company,  and  on 
February  24,  1905,  a  policy  for  $1,200  In  the 
Insurance  Company  of  North  America,  there- 
1>y  creating  $1,700  additional  insurance  upon 
the  property  so  insured,  being  $200  In  excess 
of  the  amount  for  which  permission  was  giv- 
«D,  whereby  this  iwllcy  was  void.  The  defend- 
ant further  pleaded  that  by  its  policy  of  Feb- 
ruary 4th  permission  was  given  for  $2,000 
other  Insurance,  warranted  concurrent  there- 
with, and  that  at  the  time  this  permission 
was  given  plaintiffs  had  in  existence  $1,500 
other  Insurance,  by  the  i)0llcy  sued  oa  dated 
January  23d;  that  under  the  permission, 
therefore,  for  $2,000  other  concurrent  Insur- 
ance, plaintiffs  could  take  out  only  $500  In  ad- 
dition to  these  two  policies ;  but  they  after- 
wards, without  any  further  or  other  per- 
mission, took  out  the  policy  for  $1,200  in  the 
Insurance  Company  of  North  America,  there- 
by causing  to  be  written  upon  said  property 
$2,700  of  insurance  other  than  said  $1,500 
allowed  by  the  policy  of  February  4th,  being 
an  excess  of  $700,  whereby  this  policy  of 
February  4th  became  void.  On  the  trial  of 
the  case  the  facts  set  up  in  the  defendant's 
answer  as  to  the  Insurance  carried  on  the 
property  appeared  from  the  plaintiffs'  evi- 


dence. According  to  his  testimony  th«  value 
of  his  stock  of  goods  was  about  $4,000.  Tbe 
court  on  motion  awarded  a  nonsuit. 

The  plahitlffs  contend  that  the  two  Indorse- 
ments on  the  policies,  taken  in  connection 
with  the  whole  transactlmi,  were  adequate  to 
authorize  a  total  concurrent  insurance  of  not 
less  than  $3,500,  and  that  the  aggregate  of 
the  policies  procured  was  only  $3,200.  Let  us 
see  if  this  contention  can  l>e  sustained.  The 
meaning  of  the  term  "other  Insurance,"  as  it 
appears  in  the  indorsement  on  the  first  policy, 
is  easy  of  ascertainment  The  Insured  was 
then  carrying  only  the  $1,500  provided  for  by 
that  policy,  and  the  other  Insurance  permitted 
must  have  meant  insurance  in  addition  to 
that  effected  by  the  policy  itself.  Oa.  Home 
Ins.  Co.  V.  Campbell,  102  Ga.  107,  29  S.  SI 
148.  The  company  thus  formally  evinced  a 
willingness  to  carry  the  risk,  provided  tbe 
hazard  was  not  Increased  by  the  insured's  ob- 
taining more  than  $3,000  total  insurance  on 
the  property.  When  a  few  days  later  the 
c(Mnpany  Itself  wrote  the  second  policy,  by 
which  It  underto<A  to  carry  $500  of  this  $1,- 
600  other  insurance  permitted  by  tbe  first 
policy,  It  was  necessary.  In  order  that  this 
policy  should  be  formally  complete,  that  some- 
thing should  be  said  as  to  the  first  policy; 
for  It  was  one  of  tlie  general  provisions  con- 
tained In  each  policy  that  "this  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  Insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  in- 
surance" covering  the  same  property.  It  Is 
true  that  tbe  law  would  have  estoi^)ed  the 
company  from  insisting  upon  this  provision 
as  against  its  own  prior  policy ;  but  tliis  did 
not  relieve  from  the  necessity  or  the  prudence 
of  an  express  statement  of  the  waiver  whldi 
the  law  would  have  raised  by  Implication,  so 
far  as  the  formal  perfectltm  and  completeness 
of  the  policy  as  expressing  the  fall  and  actual 
contract  between  the  parties  is  concerned. 

This  being  the  situation,  what  was  done? 
Tbe  insurance  company,  after  attaching  to  the 
policy  form  a  schedule  showing  an  insurance 
thereunder  of  $500  on  tbe  stodt  of  goods  in 
question,  added  the  words:  "Permission  grant- 
ed for  $2,000  other  Insurance  warranted  con- 
current herewith."  Stress  again  falls  upon  the 
expression  "other  insurance."  Other  than 
what?  The  natural,  usual,  and  normal  use  of 
the  word  "other"  is  to  indicate  a  differing 
from  or  an  addition  to  the  thing  or  things 
immediately  ta  contemplation.  Again  we 
quote  the  language  of  Justice  Lumpkin  In 
the  Campbell  Case,  102  Ga.  107,  29  S.  E.  148 : 
"The  words  'other  Insurance,'  as  here  used, 
must  have  meant  Insurance  In  addition  to  that 
effected  by  tbe  policy  itself,  or  which  was 
allowable  under  its  terms."  Neither  under 
the  policy  itself  nor  by  any  of  its  terms,  ex- 
cept this  very  indorsement,  was  any  Insurance 
other  than  this  $600  effected  or  allowed.  No 
other  mention  had  been  made  ot  tbe  prior 
policy.    Construed  by  Its  own  terms,  no  rea- 
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aonable  intendment  can  be  given  to  tbe  no 
ond  policy,  as  Indorsed,  other  than  that  It 
was  the  Intention  of  the  parties  to  limit  tbe 
total  concurrent  inanrance  to  $2,S0O. 

We  are  not  willing  to  say,  however,  that  in 
determining  the  meaning  of  this  second  policy 
all  sight  Is  to  be  lost  of  tbe  prior  contract 
existing  between  the  same  parties  as  to  the 
some  subject-matter.  It  may  be  that  the 
terms  of  each  would  so  Influence  the  other 
that  the  Insured  might  have  taken  a  total  in- 
surance of  $3,000  without  rendering  either 
policy  void.  As  to  this  we  do  not  say,  for  it 
is  not  l>efore  us.  But  we  are  willing  to  say 
that  where  there  are  two  policies  written  by 
the  same  insurer  In  favor  of  the  same  person 
on  the  same  property,  and  they  contain  the 
provision  in  present  general  use  against  un- 
permitted additional  insurance,  the  insured 
cannot,  without  avoiding  the  policies,  procure 
a.  total  insurance  In  excess  of  the  largest  sum 
permitted  under  either  of  them.  We  concede 
that,  if  an  insurer  employs  in  his  contract  am- 
biguous language,  he  Is  to  sufFer  to  the  extent 
that  as  between  two  reasonable  constructions 
that  is  to  be  adopted  which  is  most  favorable 
to  the  insured.  In  our  opinion  the  language 
bere  used  is  not  capable  of  any  reasonable 
construction  other  than  the  one  here  given. 
We  do  not  think  that  either  party  to  the  con- 
tract thought  that  the  company  was  express- 
ing permission  for  the  insured  to  procure  $4,- 
OOO  Insurance— that  ie,  $2,000  in  addition  to 
both  the  policies — on  a  stock  of  goods  worth 
according  to  the  plaintiffs'  highest  claim  only 
about  that  sum.  There  is  nothing  to  Indicate 
an  intention  that  tbe  permissions  were  to  be 
<nunulative. 

Judgment  aflSrmed. 

RUSSELIi,  J.,  dissents. 


MAYOR,  ETC.,  OF  CITY  OF  BRUNSWICK 

V.  .S!TNA  INDEMNITY  CO.    (No.  960.) 
<Conrt  of  Appeals  of  Georgia.    Sept  28,  1908.) 

1.  DAHAOES— Ll(|UIDA.TEO  DaUAOKS  AND  PEN- 
ALTIES—CONfirTBUCTION    OF    STrPUI.ATIONS. 

Prima  facie  the  amount  of  money  named  in 
A  bond  conditioned  for  the  faithful  performance 
of  tbe  obligations  of  a  contract  is  a  penalty, 
and  not  liquidated  damages;  and  a  recovery  in 
an  action  upon  the  bond  will  be  limited  to  the 
Amount  of  the  actual  damage  sustained  and 
proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  155.] 

2.  Save. 

Where  to  secure  the  performance  of  the 
terms  of  a  contract  there  is  a  stipulation  for 
the  payment  of  a  fixed,  unvarying  sum  upon 
the  breach  of  any  of  several  promises  of  vary- 
ing degrees  of  importance,  especially  where  the 
damages  for  the  breach  of  some  of  them  wou^ 
be  easily  ascertainable,  the  sum  named  will  oe 
construed  to  be  a  penalty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  $  165.] 

3.  Same. 

The  designation  of  a  conventional  amount 
to  be  paid  upon  the  breach  of  a  contract  will 


not  be  held  to  liquidate  the  damages,  where  it 
is  apparent  that  it  was  not  the  intention  of  tbe 
parties  that  the  obligor  conld  escape  further 
liability  by  paying  that  sum. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Damages,  |  156.] 

(Syllabus  by  the  Court) 

Error  from  City  C!onrt  of  Brunswick;  A. 
D.  Gale,  Judge. 

Action  by  the  mayor  and  city  council  of 
Brunswick  against  the  JBtQH  Indemnity  Com- 
pany on  an  Indemnity  bond.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirm- 
ed. 

Tbe  Southern  Blectrlc  Railway,  Light  & 
Water  Ciompany,  with  a  view  of  constructing 
and  operating  a  number  of  public  utilities, 
Including  gas  works,  an  electric  light  plant, 
and  an  electric  street  railway,  at  Brunswick, 
Ga.,  began  negotiations  through  one  Neff,  its 
agent,  with  the  mayor  and  council  of  that 
city  for  certain  rights,  permits,  and  franchis- 
es, including  the  use  of  the  public  streets, 
the  fee  to  which  was  vested  In  the  city.  The 
city  council,  pursuant  to  the  negotiations, 
passed  an  ordinance  In  which  the  desired 
franchises  were  granted,  the  conditions  un- 
der which  they  were  to  be  enjoyed  were  stip- 
ulated, and  a  number  of  covenants  were  Im- 
posed upon  the  grantees.  Among  other  things, 
the  grantees  of  the  franchises  were  not  to  cut 
or  molest  any  shade  trees  without  special  con- 
sent; were  not  to  lay  tracks,  except  In  cer- 
tain portions  of  the  street;  were  not  to 
charge  any  passenger  more  than  five  cents  for 
any  continuous  passage  In  any  cars  they 
might  operate;  were  to  grant  transfers; 
were  to  permit  policemen  to  ride  free;  were 
to  obey  all  ordinances  regulating  the  speed 
of  cars;  were  to  pay  a  proportionate  part 
of  street  paving  In  certain  cases;  were  to 
pay  as  a  franchise  fee  a  certain  annual  per- 
centage of  the  gross  earnings;  were  not  to 
charge  beyond  a  certain  price  for  Illuminat- 
ing gas  and  electricity;  wfire  to  supply  a 
certain  amount  of  water  free  to  the  city  for 
the  purpose  of  flushing  sewers;  were  to  buy 
an  existing  gas  and  water  plant.  If  required 
by  the  city  to  do  so;  were  to  hold  the  city 
harmless  from  all  damages  by  reason  of  in- 
juries to  person  or  property  caused  by  the 
laying  of  tracks,  the  making  of  excavations, 
etc. ;  were  to  pay  any  Judgment  which  might 
be  rendered  against  the  city  on  any  of  these 
accounts ;  and  were  to  pay  any  damage  that 
might  be  done  to  public  sewers,  water  mains, 
etc.  There  is  no  distinct  covenant  that  the 
grantee  shall  exercise  the  franchises  granted ; 
but  it  is  provided  In  section  8  that  "the  rights 
powers,  franchises  and  privileges  herein  grant- 
ed shall  cease,  determine  and  be  forever  void 
If  the  said  Neff,  his  associates,  successors 
and  assigns,  fall  to  begin  In  good  faith  the 
constructlou  of  said  street  railway  system 
within  four  months  from  tbe  date  of  the  pas- 
sage of  this  ordinance,  and  unless  said  Neff, 
his  associates  and  assigns,  shall,  twelve  months 
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from  such  date,  have  constructed  and  In  oi>- 
eratlon  at  least  four  miles  of  such  electric 
street  railway  system  within  the  limits  of 
said  city,  and  the  remainder,  if  any,  within 
thirty-six  months  after  such  date."  Ample 
provision  was  made  for  the  forfeiture  of  the 
different  franchises  by  nonuser  or  by  falling 
to  maintain  the  utilities  contemplated.  The 
ordinance  was  conditioned  that  the  rights 
and  privileges  granted  should  not  pass  to 
the  grantees  until  they  signified  their  accept- 
ance In  writing  of  the  terms  of  the  ordinance, 
in  which  event  the  ordinance  should  have  not 
only  the  force  of  law,  but  also  the  effect  of  a 
contract.  It  was  further  provided  that  with- 
in four  months  thereafter  the  grantees  should 
file  with  the  mayor  and  council  "a  bond  In 
the  penal  sum  of  $10,000,  assuring  due  and 
faithful  performance  of  each  and  every  cove- 
nant assumed  to  be  performed  by  the  gran- 
tee herein." 

The  Southern  Electric  Railway,  Light  & 
Water  Company  filed  Its  acceptance  and  gave 
the  bond  in  the  sum  required,  with  the  ^tna 
Indemnity  Company  as  surety.  The  condi- 
tion of  the  bond  is:  "That  whereas,  the  may- 
or and  council  of  the  city  of  Brunswick, 
Georgia,  on  August  10,  1905,  passed  and 
adopted  an  ordinance  entitled  'An  ordinance 
to  grant  unto  3.  H.  Neff,  his  associates,  suc- 
cessors and  assigns,  a  right  and  franchise  for 
the  operation  of  a  street  railway  system,  elec- 
tric light,  gas  and  water  plants  In  the  city  of 
Brunswick,  Georgia,  and  for  other  purpos- 
es;' and  whereas  said  J.  H.  Neff  has  assign- 
ed and  transferred  to  the  Southern  Electric, 
Gas  &  Water  Company,  a  corporation  under 
the  laws  of  the  state  of  Maine,  all  his  rights 
and  privileges  and  franchises  under  said  or- 
dinance, a  copy  of  which  ordinance  l6  at- 
tached hereto  as  a  part  hereof:  Now,  there- 
lore,  If  said  the  Southern  Electric,  Gas  &  Wa- 
ter Company,  a  corporation  under  the  laws  of 
the  state  of  Maine,  its  successors  and  as- 
signs, shall  duly  and  faithfully  perform  each 
and  every  covenant  assumed  to  be  performed 
by  the  grantee  in  the  aforesaid  ordinance 
(except,  however,  that  the  aforesaid  the  South- 
em  Electric,  Gas  &  Water  Company,  its  suc- 
cessors and  assigns,  shall  be  excused  and  re- 
lieved from  the  performance  of  any  covenant 
or  duty  assumed  under  the  terms  of  said 
franchises  by  the  grantee,  his  associates,  suc- 
cessors and  assigns,  where  performance  is 
prevented  by  pending  litigation  or  any  order, 
decree  or  Judgment  of  a  court  of  competent 
Jurisdiction),  then  this  obligation  to  be  void ; 
otherwise,  to  remain  In  full  force  and  effect." 

The  mayor  and  counsel  brought  the  pres- 
ent action  against  the  principal  and  surety 
In  the  bond,  reciting  the  adoption  of  the  ordi- 
nance, its  acceptance  by  the  Southern  Elec- 
tric, Gas  &  Water  Company,  and  the  giving 
of  the  bond  in  the  terms  mentioned  above; 
also  alleging  that  "among  other  things  as- 
sumed to  be  done  by  the  said  J.  H.  Neff,  his 
associates,  successors,  and  assigns,  in  and 
under    said    ordinance    and    contract,    and 


which  became  by  bis  acc^ytance  of  such 
ordinance  a  covenant  and  duty  to  be  per- 
formed by  him,  his  associates,  successors, 
and  assigns,  as  set  out  in  said  ordinance^ 
was  that  covenant,  as  stated  in  section  8  of 
said  ordinance,  that  said  J.  H.  Neff,  bla  as- 
sociates, successors,  and  assigns,  should  be- 
gin in  good  faith  the  construction  of  said 
street  railway  system,  provided  for  in  said 
ordinance,  within  four  months  from  the  date 
of  the  passage  of  the  ordinance,  and  that 
said  Neff,  his  associates,  successors,  and  as- 
signs, should  twelve  months  from  such  dat» 
have  constructed  and  in  operation  at  least 
four  miles  of  such  electric  street  railway 
system  within  the  limits  of  said  city  of 
Brunswick,  and  the  remainder,  if  any,  with- 
in thirty-six  months  after  such  date."  It  is 
further  alleged  that,  without  excuse,  the 
grantees  of  the  franchise  have  wholly  neg- 
lected to  build  any  and  all  of  the  street  rail- 
way. Another  allegation  of  tlie  petition  Is 
the  following:  "At  the  time  of  the  giving  of 
said  bond  no  actual  damages  were  in  con- 
templation of  the  parties  thereto  in  case  of 
any  default  on  the  part  of  said  the  Southern 
Electric,  Gas  &  Water  Company  in  the  per- 
formance of  any  of  the  covenants  or  condi- 
tions in  said  ordinance  expressed.  In  fact, 
the  actual  damages  sustained  by  petitioner 
by  reascm  of  the  failure  of  said  principal  in 
said  bond  to  carry  out  the  terms  of  said 
ordinance  are  necessarily  speculative  and 
uncertain,  if  not  absolutely  incapable  of 
proof,  and  such  was  known  to  be  the  case 
by  the  parties  to  the  transaction  when  the 
bond  was  tendered  and  aco^ted,  and  there- 
fore petitioner  is  entitled  to  recover  from 
said  defendants,  the  full  amount  of  said 
bond,  to  wit,  ten  thousand  dollars,  as  stipu- 
lated damages  for  the  breach  thereof,  with 
interest  on  said  sum  from  the  date  of  such 
breach,  and  from  the  failure  of  said  principal 
to  perform  the  first  covenant  which  he  was 
bound  to  perform  under  said  ordinance,  to 
wit,  that  of  beginning  in  good  faith  the  con- 
struction of  said  street  railway  system  in 
said  city  within  four  months  after  the  pass- 
age of  the  ordinance."  It  is  further  alleged 
that  without  excuse  the  grantees  of  the  fran- 
chise have  wholly  neglected  to  build  any 
and  all  of  the  street  railway. 

The  iEtna  Indemnity  Company,  the  surety, 
filed  a  general  demurrer,  which  tlie  court 
sustained,  and  the  city  excepts. 

R.  D.  Meader  and  Francis  H.  Harris,  for 
plaintiff  in  error.  C.  T.  Dodd  and  Dodd  & 
Dodd,  for  defendant  In  error. 

POWELL,  J.  (after  stating  the  facta  a» 
above).  1.  In  our  opinion,  construing  the 
ordinance  as  a  whole.  It  did  not  contain  any 
covenant  on  the  part  of  the  grantees  to  exer- 
cise the  street  railway  franchise,  but  merely 
gave  them  an  option  to  enjoy  the  privileges 
granted  on  condition  that  the  work  should 
progress  to  the  extent  Indicated  within  the 
time  limited.     However,  since  the  stress  <^ 
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tbe  argviment-— «nd  the  case  was  well  and 
ably  argued  here — fell  upon  tbe  point  as  to 
whether  the  num  expressed  In  the  bond  Is 
liquidated  damages  or  a  penalty,  and  since 
we  have  c<Hne  to  tbe  concluslcm  that  upon  the 
wlutlon  of  this  question  the  result  will  be  the 
lame,  we  bare  decided  to  rest  our  decision  on 
this  rather  than  on  tbe  ground  that  tbe  ordi- 
nance and  contract  between  tbe  parties  did 
not  create  the  covenant  claimed. 

It  is  conceded  that  tbe  city  has  not  sustain- 
ed any  actual  damages  of  sucb  nature  as  to 
be  susceptible  of  proof  and  recovery  In  a 
court  of  law.  The  plaintiff  rests  its  case, 
and  of  logical  necessity  must  rest  it,  squarely 
upon  tbe  proposition  that  the  sum  specified 
in  the  bond  is  recoverable  as  liquidated  dam- 
ages— ^as  a  sum  estimated  and  fixed  in  ad- 
vance by  tbe  parties  as  representing  fair  and 
Just  compensation  to  tbe  obligee  for  thoee 
damages  which  natnraliy  would  be  sustained 
by  a  breach  of  the  contract,  but  which  would 
probably  be  so  speculative,  uncertain,  remote, 
or  difficult  of  calculation  as  to  render  an  ordi- 
nary action  Inadequate  or  unavailable.  Tbe 
contention  of  the  defendant,  of  course,  is  that 
tbe  $10,000  is  meiely  a  penalty;  that  this 
sum  is  named,  not  to  liquidate  any  damages, 
but  to  represent  tbe  maximum  amount  for 
which  the  surety  would  be  bound  toward  the 
indemnification  of  tbe  obligee  against  those 
actually  legally  computable  damages  It  might 
sustain  from  any  breach  of  the  contract 

We  note  a  marked  custom  among  tbe  Judges 
who  have  had  occasion  to  deal  with  tbe  ques- 
tion as  to  whether  a  sum  so  named  Is  a 
penalty  or  liquidated  damages  to  begin  tbe 
discussion  with  some  statement  to  tbe  effect 
that  tbe  construction  of  sucb  contracts  pre- 
sents a  question  of  most  vexing  and  per- 
plexing nature,  and  In  oonformtty  to  tbe  cus- 
tom we  may  as  well  make  the  same  remark. 
However,  looking  to  tbe  nature  of  the  whole 
contract  as  contained  in  tbe  bond  and  the 
ordinance,  and  keeping  in  mind  a  few  well- 
established  rules  of  construction,  we  cannot 
believe  that  It  is  seriously  doubtful  but  that 
the  amount  specified  In  this  contract  Is  purely 
and  solely  the  ordinary  penalty  usually  found 
in  bonds  with  conditions  annexed.  In  the 
first  place,  section  21  of  tbe  ordinance,  in 
requiring  the  bond,  prescribes  that  It  shall  be 
in  the  "penal  sum"  of  ?10,OoO.  This  is  evi- 
dentiary, though  not  controlling  on  tbe  ques- 
tion. Sanders  v.  Carter,  91  Oa.  450,  17  8.  B. 
345  (1). 

2.  Then,  under  the  terms  of  tbe  bond,  tbe 
makers  stand  bound  in  the  sum  named  unless 
tbe  principal  therein  "shall  duly  and  faithful- 
ly perform  each  and  every  covenant  assumed 
to  be  performed  by  tbe  grantee  in  the  afore- 
said ordinance."  Tbe  rule  is  well  recognized 
that  a  stlpnlation  for  the  payment  of  a  def- 
inite unvarying  sum  on  the  breach  of  any  of 
several  promises  of  varying  degrees  of  im- 
portance, especially  where  tbe  damages  for 
the  breach  of  some  of  them  would  be  easily 
aacertainable,  la  to  be  construed  aa  a  penalty. 


Swift  V.  Crow,  17  Ga.  008 ;  Wilhelm  v.  Eaves, 
21  Or,  194,  27  Pac.  1053,  14  L.  R.  A.  297; 
Graham  v.  BIckham,  4  Dall.  143,  1  L.  Ed.  778, 
1  Am.  Dec.  323 ;  Foley  v.  McKeegan,  4  Iowa, 
1,  66  Am.  Dec.  107;  Long  v.  Towl,  42  Mo. 
545,  97  Am.  Dec.  355.  To  quote  from  Bayley, 
J.,  in  the  case  of  Davis  v.  Penton,  6  Bam.  & 
Cress.  (13  E.  0.  I*  R.)  216:  "Where  the  sum 
which  is  to  be  a  security  for  the  performance 
of  an  agreement  to  do  several  acts  will,  in 
cases  of  breaches  of  the  agreement,  be  in 
some  instances  too  large  and  in  others  too 
small  a  compensation  for  tbe  injury  thereby 
occasioned,  that  sum  is  to  be  considered  a 
penalty."  To  the  same  effect  are  the  oft- 
dted  English  cases  of  Kemble  v.  Farren,  6 
Blng.  141,  3  M.  &  P.  425,  7  L.  J.  G  P.  268,  81 
Rev.  Rep.  366,  and  Horner  v.  Fllntoff,  9  M. 
&  W.  678.  Looking  to  tbe  writing  before  us, 
is  it  reasonable  to  presume  that  the  parties 
intended  that  tbe  obligors  of  tlie  bond  were 
to  be  liable  for  $10,000  if  tbe  principal  therein 
cat  a  shade  tree  without  permlsslMi,  or  re- 
fused to  let  a  policeman  ride  free,  or  failed 
on  some  occasion  to  furnish  tbe  requisite 
amount  of  water  to  flush  tbe  sewers?  And 
yet  each  and  all  of  these  are  covenants  as-' 
sumed  by  the  acceptance  of  the  ordinance, 
and  a  failure  as  to  any  of  them  would  as  com- 
pletely breach  the  bond  as  a  failure  to  build 
and  operate  the  street  railway  within  the 
time  required. 

3.  Furthermore,  where  the  stipulated  sum 
which  by  the  agreement  Is  to  be  paid  upon 
a  breach  of  the  contract  Is  held  to  be  a  liq- 
uidation of  tbe  damages,  and  not  a  penalty, 
it  becomes  the  maximum  as  well  as  the  min- 
imum sum  that  can  be  collected,  no  matter 
bow  greatly,  certainly,  and  definitely  the 
obligee  has  been  damaged  by  tbe  breach  or 
breaches.  Foote  &  Co.  v.  Malony,  115  6a. 
985,  42  S.  E.  413;  Swift  V.  Powell,  44  Ga. 
123.  For  example,  under  the  present  con- 
tract the  grantees  of  the  franchise  covenant- 
ed to  ind«nni^  the  city  against  such  claims 
for  damages  as  might  from  time  to  time  arise 
through  acts  of  omission  or  commission  in 
tbe  exercise  of  the  franchises.  Now,  if  the 
amount  to  be  recovered  for  each  and  every 
breach  of  tbe  contract  has  been  liquidated 
by  tbe  stipulation  of  tbe  sum  named,  tbe 
obligors  might  be  held  liable  for  this  amount 
for  some  minor  violation,  and  thereafter 
could  with  Impunity  commit  persistent,  fla- 
grant, and  heavily  damaging  breaches  with- 
out liability;  in  other  words,  could  pay  the 
$10,000  and  thereafter  break  the  contract 
at  will.  They  might  leave  excavations  in 
tbe  streets  unguarded  until  the  recoveries 
against  the. city  by  Injured  persons  amounted 
to  five  times  $10,000,  might  refuse  to  pay 
to  the  city  the  promised  percentage  of  its 
gross  earnings,  might  injure  and  damage  the 
city's  existing  sewers  and  water  mains  at 
will,  and  yet,  having  paid  the  sum  stipulated 
and  liquidated  as  covering  each  and  every 
breach,  they  could  suffer  no  further  liability. 
This  reduction  ad  absnrdum  finds  a  parallel 
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In  the  case  of  Wilkinson  v.  Colley,  164  Pa. 
35,  30  Atl.  286,  26  L.  R.  A.  115.  The  desig- 
nation of  a  conventional  amount  will  not  be 
held  to  liquidate  the  damages,  where  It  Is 
apparent  that  It  was  not  the  intention  of  the 
parties  that  the  obligor  could  escape  further 
liability  by  paying  that  sum. 

The  foregoing  canons  of  construction  seem 
80  clearly  to  control  the  present  case  as  to 
render  unnecessary  any  allusion  to  the  doc- 
trine that  in  cases  of  doubt  the  courts  favor 
the  construction  which  holds  the  stipulated 
sum  to  be  a  penalty  and  limits  the  recovery 
to  the  amount  of  damage  actually  shown, 
rather  than  a  liquidation  of  the  damages. 
The  court  did  not  err  In  sustaining  the  de- 
murrer. 

Judgment  affirmed. 


WIDINOAMP  V.  PHBNIX  INS.  CO.  OP 

BBOOKIiYN.     (No.  1,201.) 

(Court  of  Appeals  of  Oeorgia.    Sept  28,  1908.) 

1.  iNBxreANCE  —  Policy  —  Constbuotioh  — 
"Ohanqe  of  Intebest." 

Where  a  policy  of  fire  insurance  provides 
that  "this  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  *  *  *  if  any  change 
other  than  by  the  death  of  an  insured  taJce  place 
in  the  interest,  title,  or  possession  of  the  sub- 
ject of  Insurance,  except  diange  of  occupants 
without  increase  of  hazard,"  and  subsequently 
to  the  issuance  of  the  policy  the  insured,  with- 
out the  consent  of  the  insurance  company,  ex- 
ecuted to  a  third  person  a  bond  for  title  to  the 
propertv,  received  a  part  of  the  purchase  price 
and  delivered  noesession,  a  change  of  interest  in 
the  subject  of  the  insurance  was  effected,  and 
the  policy  became  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  709.] 

(Syllabus  by  the  Court) 

2.  WoBOs  AKD  Phbases— "Interest." 

The  word  "interest"  as  applied  to  property, 
is  broader  than  the  word  "title.''  It  is  practical- 
ly synonymous  with  the  word  "estate. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  8696-3702 ;  voL  8,  p. 
7691.] 

Error  from  City  Court  of  Reidsvllle;  C. 
L.  Morgan,  Judge. 

Action  by  one  Wldlncamp  against  the 
Phenlx  Insurance  Company  of  Brooklyn. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

For  the  purposes  of  the  decision,  the  fol- 
lowing abstract  will  be  sufficiently  full  and 
accurate:  Wldlncamp  procured  from  the  de- 
fendant Insurance  company  a  policy  In  the 
sum  of  $1,500,  Insuring  his  bouse,  worth  $3,- 
000,  against  loss  by  fire.  The  policy  con- 
tained the  following  provisions:  "This  entire 
I)ollcy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
be  void  •  •  *  if  any  change,  other  than 
by  the  death  of  an  Insured,  take  place  In  the 
Interest,  title,  or  possession  of  the  subject  of 
Insurance  (except  change  of  occupants  with- 
out Increase  of  hazard),  whether  by  legal 
pi  ocess,  or  judgment,  or  by  voluntary  act  of 


the  Insured,  or  otherwise."  Wldlncamp  made- 
an  executory  sale  of  the  property  to  onfr 
Smith  and  gave  him  a  bond  for  title.  Smith 
was  in  possession  of  the  property  at  the  time- 
of  the  fire,  and  had  paid  a  portion  of  the  pur- 
chase price,  though  the  record  does  not  dis- 
close how  much.  In  an  action  upon  the  pol- 
icy; these  facts  appearing,  the  court  upon 
demurrer  gave  judgment  In  favor  of  the  de- 
fendant 

W.  T.  Burkhalter  and  Hines  &  Jordan,  for 
plaintiff  In  error.  Slaton  &  Phillips  and. 
Warnell  &  Anderson,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  a» 
above).  The  effect  of  the  insured's  giving 
a  bond  for  title,  accepting  a  portion  of  the- 
purchase  price,  and  admitting  the  vendee- 
into  possession  was  that  the  Insured  retained, 
the  legal  title  to  the  property  and  the  ven- 
dee acquired  an  equitable  estate.  As  to  sucb 
a  transaction  It  is  a  settled  rule  of  law  that 
an  equitable  conversion  takes  place,  and  the 
property  is  treated  for  most  purposes  as  If 
the  legal  title  had  passed;  for  example,  the 
property  descends  to  the*  vendee's  heirs  as- 
realty,  while  the  vendor's  Interest — ^ttaat  is,  hl» 
right  to  have  the  purchase  money  and  to  hold 
the  legal  title  as  security  therefor — goes  to  the- 
vendor's  personal  representative.  The  vendee 
in  equity  is  looked  upon  and  treated  as  tbe= 
owner  of  the  land.  Vancouver  Bank  v.  In- 
surance Co.  (C.  C.)  158  Fed.  447;  Pomcroy,. 
Eq.  Juris.  I  868.  Under  sndi  drcnmstances, 
both  vendor  and  vendee  have  an  insurable 
Interest  in  the  property.  While  the  proposi- 
tion Is  well  established  by  authority  that,  ii> 
the  light  of  the  rule  which  provides  that 
the  policy  will  be  strictly  construed  against 
the  Insurer  to*  prevent  a  forfeiture,  such  a 
transaction  would  not  violate  a  provision  In 
a  policy  contracting  against  a  change  of  title 
only,  the  language  here  is  broader.  The  "In- 
terest" of  the  Insured  must  not  change.  The 
word  "interest,"  as  applied  to  property,  la 
broader  than  the  word  "title."  It  is  prac- 
tically synonymous  with  the  word  "estate." 
In  Lowery  v.  Powell,  109  Ga.  194,  34  B. 
E.  297,  quoting  from  Anderson's  Law  Dic- 
tionary, Justice  Little  says:  "An  estate  to 
defined  to  be  the  quantity  of  Interest  which  a 
person  has,  •  •  •  from  absolute  owner- 
ship down  to  naked  possession." 

After  a  study  of  the  authorities,  we  find 
no  case  holding  that,  under  a  policy  In  which 
the  provision  against  alienation  is  as  broad  as 
the  one  sub  judlce,  the  insurance  is  not  void- 
ed by  a  sale  of  the  property,  accompanied  by 
delivery  of  possession  and  the  receipt  of  part 
of  the  purchase  price,  although  the  insured 
retains  the  legal  title.  The  following  cases 
squarely  hold  that  In  such  a  case  the  Insur- 
ance becomes  void:  Ladd  v.  ^^tna  Ins.  Co.,  70 
Hun,  490,  24  N.  T.  Supp.  384;  Glbb  v.  Philadel- 
phia Ins.  Co.,  59  Minn.  267,  61  N.  W.  137,  50 
Am.  St.  Rep.  40.'i ;  Webb  v.  Webb.  92  Md.  101, 
48  Atl.  95,  84  Am.  St  Rep.  499.    The  principle 
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l8  also  recognized  In  the  Case  of  Arkaniias 
Ins.  Co.  T.  Wilson,  67  Ark.  663,  66  8.  W.  988, 
48  li.  a  A.  610,  n  Am.  8t  Rep.  129.  Cases 
apparently  to  the  contrary  easily  dlstlngnlBh 
tbemselyes  upon  close  examination,  either 
throngb  the  fact  that  the  provisions  In  the 
policy  there  mider  consideration  are  not  so 
broad  as  the  present  one,  or  that  the  trans- 
actions in  the  particular  instances  did  not 
progress  far  enough  to  place  any  of  the  In- 
sured's former  interest  Into  the  third  person. 

An  insurance  company  which  Is  willing 
to  write  a  policy  of  $1,600  on  a  house  in 
which  the  Insured  has  an  interest  to  the  ex- 
tent of  13,000— that  Is  to  say,  is  willing  to 
carry  half  the  risk  if  the  Insured  himself 
will  carry  the  other  half— should  not,  If  It 
writes  such  a  policy  and  carefully  provides 
against  any  change  of  that  interest,  be  held 
to  the  contract  If  the  insured  without  Its 
knowledge  and  consent  divests  himself  of  all 
or  any  material  part  of  that  interest  which 
It  was  contemplated  he  should  have  and  re- 
tain in  the  risk.  The  rule  may  work  in- 
dividual hardships,  but  there  is  nothing  in- 
herently wrong  in  it;  and  in  most  cases  It 
is  very  useful  to  the  protection  of  Insurers, 
and,  indeed,  to  the  public  safety  Itself. 

Judgment  affirmed. 


CANDLBH  INV.  CO.  v.  COX. 

COX  V.  CANDLBE  INV.  OO. 

(Sob.  641,  642.) 

(Court  of  Appeals  of  Oeorgia.    Sept  80,  190S.) 

1.  COKTBACIS— COHSTBUenOR. 

The  rule  which  requires  a  contract  to  be 
ccmsidered  as  a  whole  and  that  no  portion  shall 
be  discarded— that  It  shall  be  construed  "at 
res  magis  valeat  quam  pereat" — was  properly 
applied  by  the  trial  judge  In  holding  uat  the 
contract  in  this  case  required  a  continuous 
foundation  walL 

2.  SaHB— PXBFOKIIANOK    OB    BBEAOH— SUBBTI- 

TUTBD  Fbbfobhanci:. 

A  contract  which  requires  the  building  of  a 
wall  is  breached  by  failure  to  build  it,  although 
a  Bubstitnte  more  suitable  for  the  purpose  be 
provided,  unless  the  stipulation  requiring  a  wall 
has  been  waived;  and  any  damage  resulting 
from  the  breach  of  the  contract  which  required 
a  wall,  instead  of  piers,  as  well  as  the  cost 
of  the  wall  Itself,  would  be  recoverable. 
3^  Daicaqxb  —  Meabobk  —  Bbeach  or  Con- 

tbact. 

Under  the  terms  of  the  contract  In  this  case 
the  proper  measnre  of  damage  was  applied.  A., 
having  contracted  to  build  a  wall,  as  well  as 
to  insure  the  preservation  of  B.'s  building,  B., 
n_pon  proof  of  the  breach  of  the  contract,  was  en- 
titled, by  express  terms  of  the  contract,  to  re- 
cover the  cost  of  the  wall,  as  well  as  all  dam- 
age which  resulted  to  her  building  in  the  gen- 
eral constmctlon  of  A.'s  building. 
4.  CoHTBAors— Evidence— SuiTioiiNOT. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  In  refusing  a  new  trial. 
The  terms  of  the  contract  itself  precluded  the 
CMislderatlon  of  the  greater  portion  of  the  as- 
signments of  error  urged  by  the  defendant. 

(Syllabus  by  the  <>>urt) 

Brror  from  City  Oourt  of  Atlanta ;  H.  M. 
Beld,  Judge. 
Action  by  Kate  Cox  against  the  Candler 


Investment  Company  for  breach  of  contract. 
Judgment  for  plaintiff.  Defendant  brings 
error,  and  plaintiff  assigns  a  cross-bill.  Judg- 
ment on  the  main  bill  affirmed,  and  cross- 
bill dismissed. 

Oandlers,  Thomson  &  HIrsch  and  Bosser 
&  Brandon,  for  plalntitC  In  error.  Slaton 
ft  Pblllips  and  Jno.  It.  Hopkins  &  Sons,  for 
defendant  in  error. 

RUSSELL,  J.  After  more  than  one  exam- 
ination and  consideration  of  the  numerous 
points  raised  by  the  brief  and  suggested  by 
the  record,  though  several  times  confused  by 
the  multiplicity  of  questions  and  the  mass 
of  the  testimony,  we  are  prepared  to  adhere 
to  the  conclusion  we  first  reached'  when  this 
case  was  argued.  We  have  been  diUberate, 
because  of  our  respect  for  the  great  ability 
of  the  counsel  for  the  plaintiff  in  error  and 
the  zeal  and  earnestness  with  which  their 
positions  were  maintained.  The  more  famil- 
iar, however,  we  have  become  with  the  record, 
the  more  we  have  become  satisfied  that  no 
sufficient  reason  has  been  shown  for  reversing 
the  Judgment  of  the  lower  court  In  refusing 
a  new  trial.  Stripping  the  case  of  those  con- 
tentions which  plainly  could  not  have  been 
material,  and  confining  our  view  to  those- 
jralnts  where  the  difference  between  the  par- 
ties is  radical,  the  questions  to  be  determined 
are  extremely  simple. 

In  the  first  place,  it  becomes  necessary  to 
determine  the  nature  of  the  action.  It  is 
plainly  a  suit  for  the  breach  of  a  contract. 
The  contract  between  the  parties  is  set  forth 
in  full,  and  its  breach  is  made  the  basis  of 
the  plaintiff's  petition.  If  the  contract  was 
broken  in  any  respect,  the  plaintiff  had  a 
cause  of  action  against  the  defendant  com- 
pany, and  under  the  terms  of  the  contract  the 
measure  of  the  damages  would  be  whatever 
amoimt  it  would  cost  the  plaintiff  to  put  her 
property,  or  at  least  the  north  wall  of  her 
building,  in  the  same  condition  in  which  it 
was  at  the  time  the  contract  was  entered  in- 
to. This  much  being  certain,  it  became,  after 
the  introduction  of  the  contract,  merely  a 
matter  of  evidence  for  the  Jury  as  to  whether 
the  plaintiff's  wall  and  building  were  dam- 
aged, and,  if  so,  to  what  extent;  that  is, 
what  sum  would  be  necessary  to  enable  the 
plaintiff  to  do  for  herself  what  the  defendant 
had  contracted  to  do  for  her. 

1.  In  our  Judgment  the  contract  was  prop- 
erly construed  by  the  Judge  of  the  city  court 
of  Atlanta.  We  do  not  think  that  the  proper 
construction  of  the  contract  admits  of  any 
doubt,  especially  when  the  rule  is  applied 
which  requires  a  contract  to  be  construed  the 
more  strongly  against  him  who  proposes  it. 
The  contract  was  as  follows:  "Oeorgla,  Ful- 
ton County.  This  agreement,  made  and  en- 
tered Into  this  19th  day  of  March,  1904,  be- 
tween the  Candler  Investment  (Company,  a 
corporation  created  by  and  existing  under 
the  laws  of  the  state,  of  the  one  part,  and 
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Mrs.  Kate  Cox,  of  said  county,  of  the  other 
part,  witneaseth:  That  party  of  tbe  first  part, 
being  the  owner  of  tbe  property  known  as 
'old  First  Methodist  Church  lot,'  in  the  city  of 
Atlanta,  bounded  on  the  north  by  Houston 
street,  on  the  east  by  Pryor  street,  on  the 
south  by  an  alley  and  the  property  of  said 
Mra.  Kate  Cox,  known  as  No.  113-15-lT  Peach- 
tree  street,  and  on  the  west  by  Peachtree 
street,  and  desiring  to  make  proper  and  need- 
ful excavations  on  its  said  property  up  to 
tbe  dividing  line  between  its  said  property 
and  the  said  adjoining  property  of  said  Mrs. 
Kate  Cox,  to  the  depth  of  about  twenty- 
eight  feet,  for  the  purpose  of  constructing  a 
seventeen-story  fireproof  building,  with  base- 
ments, and  having  given  party  of  the  second 
part  notice  of  its  Intention  so  to  excavate 
for  said  purpose,  has  proposed  to  party  of 
second  part,  as  a  measure  of  extraodlnary 
care  and  precaution  for  sustaining  her  land, 
that.  If  she  would  consent  to  first  party  ex- 
cavating under  her  foundation  and  erecting 
a  wall  thereunder,  it  would  do  the  same  with- 
out cost  to  her,  taking  due  care  and  precau- 
tion, in  so  doing,  to  protect  her  said  premises, 
and  In  the  event  of  Injury  to  her  to  be  re- 
sponsible for  all  damage  she  may  sustain 
by  reason  of  said  excavation  or  any  work 
in  connection  therewith.  That  party  of.  the 
second  part  accepts  said  proposition  and 
agrees  that  party  of  tbe  first  part  may,  ax 
Its  own  expense  and  without  cost  to  her, 
excavate  under  her  north  wall,  which  ad- 
joins the  south  property  line  of  party  of 
first  part  for  the  purpose  of  erecting  there- 
under such  foundation  as  may  be  necessary 
and  proper  to  sustain  her  land  and  prevent 
said  wall  from  falling,  or  any  Injury  there- 
to which  will  damage  said  property  of  sec- 
ond party  or  cause  any  damage  or  Injury 
to  her  tenants.  And  In  the  event  any  such 
damage  or  injury  should  accrue,  party  of  the 
first  part  to  be  liable  therefor,  and  to  save 
party  of  second  part  harmless  from  any  loss 
of  any  character  whatever  that  may  arise 
from  anything  done  by  party  of  first  part, 
its  agents,  employes,  or  contractors,  in  con- 
nection with  the  aforesaid  work,  or  the  erec- 
tion of  said  building  in  general"  (signed  by 
the  parties). 

It  is  a  well-settled  and  salutary  rule  of  con- 
struction which  requires  not  only  that  every 
contract  shall  be  construed  in  pari  materia, 
but  that  no  portion  shall  be  discarded  If 
It  can  be  avoided — "ut  res  inagls  valeat  quam 
pereat."  In  the  first  clause  of  the  contract 
It  will  be  observed  that  the  Candler  Invest- 
ment Company  proposed  to  put  a  wall  under 
the  wall  already  bnllt  by  Mrs.  Cox.  In  view 
of  the  well-settled  opinion  that  a  continuous 
wall  Is  preferable,  for  the  purpose  of  bearing 
a  great  strain,  to  disconnected  piers  (a  view 
which  seems  to  be  overwhelmingly  supported 
by  testimony  In  the  present  case),  it  Is  hardly 
to  be  supposed  that  Mrs.  Cox,  In  accepting 
the  proposition  of  the  Candler  Investment 
Company  to  put  a  sufficient  wall  under  her 


building,  would  volunteer  tbe  less  desirable 
and  more  unequal  support  furnished  by  piers. 
This,  no  doubt,  would  have  been  the  common- 
sense  view  of  the  situation  If  the  court  had 
submitted  the  contract  to  the  Jury  for  con- 
struction; but,  applying  the  legal  maxim  of 
construction  to  which  we  have  Just  adverted, 
which  requires  that  one  part  of  a  contract 
shall  be  illustrated  by  the  other  jwrtlon, 
to  preserve  the  whole,  we  have  no  difficulty 
In  reaching  the  conclusion  that,  as  a  wall  had 
been  proposed  in  the  first  clause  of  the  con- 
tract, it  must  naturally  be  supplied'  as  quali- 
fying the  word  "foundation"  in  the  second 
clause  of  the  contract  In  fact,  to  make  le- 
gal sense,  the  word  "wall"  must  be  Implied 
to  follow,  in  tbe  contemplation  of  the  parties, 
tbe  word  "foundation,"  in  the  second  clause 
of  the  contract,  as  fully  as  If  it  had  been  ex- 
pressed. Ttw  wall  proposed  in  the  first  clause 
of  the  contract  was  a  foundation  walL  It 
was  to  go  down  to  whatever  depth  was  neces- 
sary to  support  the  Cox  wall  in  an  unchanged 
and  uninjured  position.  No  matter  how  con- 
structed. It  was  to  begin  at  the  point  on  the  sur- 
face of  the  earth  where  excavation  ceased,  and 
extend.upward  under  the  Cox  wall  until  it  sup- 
ported it  The  wall  spoken  of  In  the  first 
clause  was  a  wall  continuous,  for  foundation 
purposes.  It  was  a  foundation  wall.  Tbe 
foundation  In  the  second  clause  of  the  con- 
tract, unless  a  change  had  been  more  speci- 
fically made,  could  only  refer  to  the  founda- 
tion wall  mentioned  In  the  first  clause. 

2.  The  plaintiff  in  error  having  contracted 
to  build  a  foundation  wall,  this  contract  was 
breached  when  piers  were  built  even  if  tbe 
piers  were  sufficient  for  the  purpose  of  sup- 
porting the  wall  in  question.  Mrs.  Cox,  hav- 
ing contracted  for  a  wall,  is  entitled  to  have 
a  wall,  unless  she  waived  It  even  though 
the  piers  were  more  suitable  for  tbe  purpose. 
Of  course,  in  that  event  she  could  not  recover 
damages,  because  it  would  be  damnum  absque 
injuria.  If,  however,  tbe  breach  of  the  con- 
tract resulted  In  damages  to  the  wall  of  Mrs. 
Cox's  building,  which  the  defendant  volun- 
tarily contracted  to  Insure  against  all  dam- 
age, she  would  be  entitled  to  recover  those 
damages  which  resulted  from  any  breach  of 
the  contract  The  Jury  were  authorized  to 
find  In  favor  of  the  plaintiff,  either  for  dam- 
ages due  to  excavating  under  Mrs.  Cox's  wall, 
or  for  falling  to  properly  support  It  so  as  to 
leave  her  building  in  as  good  condition  as  It 
was  at  the  time  the  contract  was  entered  in- 
to, because  the  plaintiff  in  error  voluntarily 
assumed  that  liability  as  an  Insurer. 

3.  It  Is  stressed  by  the  plaintiff  In  error  that 
the  proper  measure  of  damage  was  not  ap- 
plied, even  if  a  verdict  In  favor  of  the  plain- 
tiff was  authorized.  It  Is  Insisted  that  the 
proper  measure  would  be  tbe  difference  be- 
tween the  market  value  of  the  property  be- 
fore tbe  construction  of  the  Candler  build- 
ing and  since  its  construction,  or,  hi  other 
words,  the  difference  between  the  market  val- 
ue of  Mrs.  Cox's  property  before  the  changes 
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In  Its  condition  yrere  effected  and  since.  It 
U  manifeet  that  tbia  would  not  be  eltber  a 
fair  or  a  fixed  measure,  nor  one  readily  aa- 
certatnable.  This  measure  would  depend  up- 
on tbe  fluctuation  of  real  estate  values,  wblcb 
might  be,  and  frequently  would  be,  depend- 
ent on  extraneous  circumstances  wholly  dis- 
connected from  the  Injury.  It  Is  Incompat- 
ible with  tbe  right  arising  from  tbe  breacb  of 
contract,  because  it  would  disregard,  in  every 
instance,  the  primal  right  of  property  owners 
to  possess  their  property  In  such  condition  as 
they  might  see  fit  We  think  the  true  meas- 
ure of  damage  is  the  difference  in  value  be- 
tween tbe  wall  of  Mrs.  Cox's  building  In 
Its  condition  at  tbe  time  of  the  making  of 
tbe  contract  for  any  purpose  for  which  tbe 
wall  was  used  or  might  be  used  and  for 
which  It  might  have  a  value,  and  its  val- 
ue for  tbe  same  purpose  after  the  changes 
wrought  by  the  defendant  company  had  been 
effected.  In  other  words,  to  speak  concrete- 
ly. If  at  tbe  time  tbe  contract  was  made  Mrs. 
Cox's  building  stood  on  a  firm  foundation, 
not  subject  to  sagging,  settling,  leaning,  or 
other  displacement  and  (Mr.  Bruce,  who  su- 
pervised its  construction,  describes  tbe  orig- 
inal clay  foundation  as  "elegant"),  and  was 
so  constructed  that  she,  or  any  one  who 
might  purchase  tbe  building  from  her,  could 
safely  and  properly  use  the  wall  In  the  con- 
struction of  a  five  or  six  story  building,  and 
if  by  the  breacb  of  the  contract.  In  which 
the  Candler  Investment  Company  guaran- 
teed to  prevent  any  Injury,  the  wall  was 
left  in  a  condition  where  it  had  been  loosen- 
ed from  the  end  wans  of  the  building,  and 
placed  upon  a  foundation  where  it  would 
have  no  value,  or  would  be  unsafe  as  a  por- 
tion of  a  wall  for  a  five  or  six  story  building, 
then  the  measure  of  Mrs.  Cox's  damages 
would  be  whatever  It  would  cost  to  build  a 
wall  which  the  plaintiff  In  error  had  orig- 
inally contracted  to  build,  and  to  replace  up- 
on this  foundation  a  wall  as  suitable  In  every 
respect  as  Mrs.  Cox's  wall  originally  was  for 
all  the  purposes  for  wblcb  the  original  wall 
could  have  been  used.  Mr.  Walker  testified 
(and  the  jury  had  the  right  to  place  their  ver- 
dict upon  bis  testimony)  that  it  would  require 
^025  to  remove  the  piers  and  excavate  the 
dirt  between  them,  and  to  replace  the  wall 
In  its  original  condition.  The  Jury  having 
fonnd  a  verdict  for  only  $3,S00,  the  plaintiff 
In  error  cannot  complain  that  the  verdict  is 
without   evidence  to   support  It 

4.  It  Is  Insisted  by  plaintiff  in  error  that 
tbe  court,  having  sustained  the  demurrer, 
striking  from  tbe  plaintiff's  petition  all  al- 
legations of  damages  which  were  dependent 
upon  the  purposes  for  which  Mrs.  Ck)x  in- 
tended to  use  the  wall,  erred  thereafter  in 
permitting  evidence  tending  to  show  the  use 
to  wblcb  tbe  wall  In  question  could  be  put; 
and  tbe  ruling  of  this  court  in  Missouri  Life 
Insurance  Company  v.  Lovelace,  1  Oa.  App. 
446,  58  S.  E.  93,  is  cited  to  sustain  tbe  posi- 
tion that  tbe  ruling  upon  the  demurrer,  not 
62  S.E.-S1 


being  excepted  to,  became  the  law  of  tbe  casn 
upon  that  subject,  and  that  the  lower  court 
could  not  thereafter  reverse  Itself.  We  think 
It  perfectly  plain  that  tbe  two  rulings  of  tbe 
trial  court  are  consistent  with  each  other. 
It  Is  a  well-settled  principle,  however,  that 
tbe  construction  which  a  court  places  upon 
Its  own  antecedent  rulings  is  generally  to 
be  respected.  But,  aside  from  this,  we  see 
a  vast  difference  between  purposes  to  wblcb 
the  plaintiff  Intended  to  put  her  building 
(and  as  regards  to  which  any  damages  must 
necessarily  be  vague  and  speculative)  and  the 
purposes  to  which  as  a  matter  of  real  value 
a  wall  could  be  put  either  by  tbe  owner  or  by 
any  one  else  who  might  become  possessed  of 
the  property.  The  Intention  to  use  tbe  prop- 
erty for  a  specific  purpose  might  or  might 
not  materialize;  but  the  fact  that  the  prop- 
erty could  be  used  for  a  certain  and  specific 
purpose  gave  it  a  general  market  value. 

Counsel  for  tbe  plaintiff  In  error  In  their 
brief  say:  "Supposing  In  this  case  the  cost 
of  building  a  wall  Is  adopted,  and  we  pay  the 
money,  and  Mrs.  Cox  never  does  build.  Her 
rents  and  Incomes  are  unchanged  from  the 
property,  and  she  gets  onr  money  and  Inter- 
est thereon  In  addition,  and  that,  too,  while 
the  market  value  of  her  lot  Is  undiminished. 
She  profits  by  the  transaction;  whereas  she 
is  only  entitled  to  be  compensated  for  actual 
loss."  The  fallacy  of  this  argument  exists 
in  the  fact  that  under  tbe  stipulations  of  tbe 
contract  Mrs.  Cox  was  insured  against  dam- 
ages to  her  property,  which  must  include  ac- 
tual physical  damages,  which  might  be  Inde- 
I)endent  of  any  profits  arising  from  her  In- 
vestment Suppose,  for  Instance,  she  had 
occupied  the  building  as  a  dwelling,  there 
would  be  no  pecuniary  profits  to  consider. 
But  as  we  view  It,  the  question  of  profits 
does  not  enter  into  the  question  at  all,  be- 
cause. If  Mrs.  Cox,  Instead  of  continuing  to 
rent  as  in  tbe  case  supposed  by  tbe  plaintiff 
in  error,  let  it  be  supposed  that  she  preferred 
to  convert  the  store  into  cash,  then  tbe  ques- 
tion would  arlae  which  would  determine  tbe 
true  measure  of  damages,  to  wit  would  the 
probable  purchaser  pay  as  much  for  tbe  wall 
in  its  condition  after  the  breach  of  tbe  con- 
tract as  he  would  have  paid  bad  the  contract 
been  completed  according  to  Its  terms?  The 
wall  must  be  disconnected  from  every  other 
concomitant  circumstance  of  value,  because 
the  contract  concerns  It  alone,  and  because, 
regardless  of  tbe  contract  Mrs.  Cox  would 
bare  been  entitled  to  any  appreciation  In  the 
value  of  her  business  location,  or  of  the 
ground  upon  which  the  building  was  placed, 
due  to  a  growth  of  the  city  or  any  other  ex- 
trinsic circumstance.  Under  the  evidence  in 
this  case  the  Jury  were  required  to  find  that 
there  bad  been  a  breach  of  the  contract 
They  were  authorized  to  find  the*  amount 
wblcb  tbe  plaintiff  recovered. 

Tbe  rulings  of  tbe  trial  Judge  upon  the  de- 
murrers, and  as  to  tbe  admission  of  testi- 
mony, are  free  from  any  material  error,  and 
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the  law  of  the  case  was  fully  and  fairly  pre- 
sented. There  was,  therefore,  no  error  in  re- 
fusing a  new  trial  upon  the  motion  of  the 
plaintiff  in  error.  The  contract  which  the 
plaintiff  in  error  had  entered  into  was  so 
broad  and  sweeping  in  its  nature  that  the 
express  terms  of  the  contract  estopped  it  from 
asserting  several  of  the  propositions  which  it 
attempted  to  have  presented  to  the  Jury,  and 
by  which  ordinarily  it  might  have  protected 
itself  from  a  recovery  or  diminished  the 
amount  We  will  give  one  example.  In  the 
sixth  ground  of  the  amendment  to  the  motion 
for  new  trial  the  plaintiff  in  error  excepts 
to  the  refusal  of  the  court  to  instruct  the 
Jury  that  Mrs.  Ciox  could  not.  In  this  action, 
recover  for  damage  caused  by  excavations 
on  the  land  of  the  Candler  Investment  Com- 
pany and  not  on  Mrs.  Cox's  land.  The  prin- 
ciple invoked  by  the  written  request  is  sound 
law  as  a  general  rule,  and  but  for  the  terms 
of  the  contract  In  evidence  it  would  have  been 
error  to  refuse  the  request  presented;  but  in 
this  case  the  plaintiff  in  error  by  express 
contract  had  obligated  itself  ia»  will  be  seen 
from  the  contract)  to  vary  the  usual  rule 
and  "save  party  of  second  part  harmless  from 
any  loss  of  any  character  whatever  that  may 
arise  from  anything  done  by  party  of  first 
part,  its  agents,  employee,  or  contractors.  In 
connection  with  the  aforesaid  work  or  the 
erection  of  said  building  in  general."  In  this 
state  of  the  evidence  we  think  the  trial  Judge 
very  properly  refused  the  instruction  contain- 
ed in  the  request,  which,  but  for  the  stipula- 
tions of  the  undisputed  contract,  he  would 
doubtless  have  given.  By  tlie  terms  of  Its 
contract  the  plaintiff  In  error,  waiving  its 
rights  as  a  coterminous  landowner,  insured 
the  defendant  In  error.  It  became  an  insur- 
er against  any  injury  to  Mrs.  Cox's  wall, 
and  guaranteed  to  prevent  any  injury  to  her 
wall  which  would  damage  her  property  or 
injure   and  damage   her  tenants. 

The  affirmance  of  the  Judgment  of  the 
city  court  of  Atlanta  overruling  the  motion 
for  new  trial  renders  any  consideration  of 
the  cross-bill  unnecessary,  and  it  is  according- 
ly dismissed. 

Judgment  on  the  main  bill  of  exceptions 
affirmed.    Cross-bill  dismissed. 


TAYLOR  V.  STATE.    (No.  1,088.) 
(Court  of  Appeals  of  Georgia.    Sept.  28,  1908.) 

Laboent— Evidence. 

The  evidence  authorized  the  verdict,  and 
the  judgment  of  the  court  overruling  the  motion 
for  new  trial  is  not,  for  any  reason  assigned, 
erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Larceny,  g(  149-178.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

George  Taylor,  alias  Saxton,  was  convicted 
of  larceny,  and  brings  error.    Affirmed. 


Olawson  &  Fowler,  for  plaintiff  In  error. 
Wm.  Brunson,  Sol.  Gen.,  and  Roland  Ellis, 
for  the  Stata 

RUSSELL,  J.  The  defendant  in  the  court 
below  was  convicted  of  the  offense  of  simple 
larceny.  The  evidence  showed  that  upon  the 
pretended  plea  that  he  needed  some  money  to 
change  a  $100  bill,  he  procured  $67  from  the 
prosecutor.  There  was  no  intention  on  the 
part  of  the  prosecutor  to  convey  the  title-  of 
the  $67  to  the  defendant;  but  the  defendant 
merely  asked  the  use  of  the  prosecutor's  mon- 
ey for  the  purpose  of  carrying  it  to  another 
and  putting  it  with  other  money,  so  as  to 
make  change  for  a  flOO  bill.  It  is  plain 
from  the  evidence  that  the  money  was  taken 
by  the  defendant  with  no  intention  of  re- 
turning it  to  the  prosecutor,  but  with  the 
intent  to  steal.  The  prosecutor  (who  seems 
to  have  been  a  well-meaning,  ignorant  coun- 
try darkey),  who  had  Just  sold  a  bale  of  cot- 
ton, was  left  standing  on  the  street  corner 
to  await  the  return  of  the  defendant  The 
defendant  however,  did  not  return  in  a  rea- 
sonable time,  if  ever.  Even  If  we  were  to 
grant  his  contention  that  he  did  return,  but 
that  the  prosecutor  had  left  the  intent  to 
convert  the  money  to  the  defendant's  own 
use  is  fully  apparent  from  the  testimony  that 
he  subsequently  saw  the  prosecutor  and  had 
an  opportunity  of  returning  the  money  then, 
but  instead  of  doing  so  he  avoided  the  prose- 
cutor and  hastily  removed  out  of  his  sight 

Judgment  affinned. 


JONES  V.  STATE.    (No.  1,036.) 
(Court  of  Appeals  of  Georgia.    Sept  28,  1908.) 
CBuaHAL  Law— Objxotiors  to  Evidknok. 

A  defendant  being  separately  tried,  cannot 
snocessfoily  object  to  testunony  offSrad  uainst 
him  on  the  ground  that  it  was  obtained  by  an 
illegal  search  and  seisnre  of  another  person, 
though  that  person  be  jointly  indicted  with  him. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  876,  877.] 

Rosaell,  J.,  dissenting. 
(Syllabus  by  the  C!ourt) 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Henry  Jones,  alias  Z.  R.  Seals,  was  con- 
victed of  crime,  and  brings  error.    Affirmed. 

Olawson  &  Fowler,  for  plalntifl  In  error. 
Wm.  Brunson,  Sol.  Gen.,  and  Roland  BUIs» 
for  the  State. 

POWELL,  J.  This  plalntifl  in  error  was 
charged  as  an  accomplice  of  one  Taylor,  as  to 
whom  a  Judgment  of  conviction  has  been  this 
day  affirmed.  See  Taylor  v.  State,  62  S. 
E.  482.  As  to  the  main  points  this  ease  ia 
controlled  by  that  decision.  The  record,  how- 
ever, presents  one  additional  ground  of  error. 
A  policeman  testified  to  arresting  both  pris- 
oners and  finding  through  a  search  a  purse- 
on  each  of  them.  The  arrest  was  without 
warrant   and   seems  to   have   been   llIegaL 
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Ooimael  for  defendant  in  a  ilngle  ground  of 
hlB  motion  complalna  of  the  admlMion  of  thli 
testimony  as  a  wbole  on  the  ground  that 
through  the  alleged  search  and  seizure  of  the 
two  prisoners  the  defendant  was  compelled 
to  Incriminate  himself.  Reference  Is  had  to 
the  (pinions  of  this  conrt  In  Hammoclf  v. 
State,  1  Oa.  App.  126,  68  S.  B.  66;  Hughes  ▼. 
State,  2  Ga.  App.  28,  68  8.  B.  390,  and  cita- 
tions. So  much  of  the  teatimony  as  related 
to  the  finding  of  the  purse  on  tlie  codefendant 
was  certainly  not  subject  to  this  objection  by 
the  prisoner  in  the  present  case.  He  could 
complain  only  as  to  evideBce  inToluntarlly 
dls<dosed  by  himself  under  the  compulsion  of 
the  Illegal  search  and  seizure.  An  exception 
to  the  whole  of  a  piece  of  testimony,  where 
part  of  it  Is  admissible.  Is,  according  to  the 
familiar  rule,  to  be  overruled. 
Judgment  affirmed. 

RtrSSBLL,  J.  (dissenting).  I  am  fixed  in 
the  opinion  that  there  should  be  no  relaxa- 
tion of  the  rule  announced  by  this  court  in 
Hamnux^  v.  State  and  Hughes  t.  State, 
supra.  lEtyery  consideration  of  sound  public 
policy  calls  specially  for  the  enforcement  of 
this  rule,  where  it  appears  that  the  arrest- 
ing officer  has  been  overzealous  in  the  prose- 
cution, lit  my  opinion  the  well-recognized 
rule  that  an  objection  is  worthless  which  is 
directed  as  a  wbole  to  testimony,  some  of 
which  is  competent  and  some  illegal,  has  no 
application  under  the  peculiar  facts  of  this 
case.  If  the  testimony  to  which  objection 
was  made  had  been  that  the  policeman  took  a 
pocketbook  of  a  certain  description  from  the 
Xierson  of  the  defendant  and  another  pocket- 
book  of  a  certain  description  from  the  per- 
scHi  of  another  defendant,  the  rule  would 
have  applied,  nnless  counsel  bad  specified  in 
his  objection  that  he  referred  only  to  the 
testimony  relating  to  the  pocketbook  taken 
from  the  defendant,  and  the  objection  would 
properly  have  been  overruled.  But  under  the 
language  used  by  the  witness  the  defendant 
was  precluded  from  separating  the  good 
from  the  bad.  The  witness'  language  was: 
"I  found  two  pocketbooks  on  them;  one  on 
each."  It  was  impossible  to  separate  wtiat 
was  subject  to  objection  from  that  which, 
under  the  rule  stated  in  the  headnote,  was 
not  subject  to  the  specific  objection  urged. 
The  conglomerate  statement  of  the  state's  wit- 
ness, containing  a  poisonous  element  obnox- 
ious to  our  Constitution,  which  It  was  im- 
possible to  segregate,  and  the  state  having  of- 
fered its  testimony  in  the  form  it  did,  the 
defendant,  in  my  opinion,  bad  the  right  to 
attack  it  as  be  did. 


COKER  et  al.  v.  OLIVER.    (No.  1,010.) 

(C^urt  of  Appeals  of  Georgia.    Sept.  28,  1908.) 

1.  Attobnet  and  (3I.IENT— Continqbnt  Fm:. 

Where  an  attorney  at  law  has  taken  a  claim 
for  tniit  and  collection  on  the  terms  tliat  he  is 
to  liave  a  certain  percentage  of  the  recovery  for 


his  services,  and  after  judgment  the  client,  with- 
out the  consent  of  the  attorney,  takes  from  the 
debtor  property  in  fall  settlement  of  the  Judg- 
ment, he  becomes  liable  to  the  attorney  for  the 
fail  amount  of  the  fee. 

[Bid.  Note.— For  cases  in  point,  see  C!ent  Dig. 
voL  6,  Attorney  and  Client,  |  855.] 

2.  Saics— EVIDBNOB. 

In  a  suit  to  recover  the  fee  from  the  client, 
evidence  as  to  tlie  real  value  of  the  property 
taken  in  payment  of  the  Judgment  is  imma- 
terial. 

9,  WrnncssKS  —  Pxivn,EaBD  CoiornNioAXiOHS 

— ATTOBNrr  AND  CLIENT. 

Communications  to  a  person  who  is  an  at- 
torney at  law  are  not  confiaential  and  privileged 
from  proof  against  the  person  making  them,  un- 
less made  to  the  attorney  in  his  capacity  as 
such.  Mere  casual  personal  conveisations  with 
the  attorney  are  not  privileged. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  60,  Witnesses,  ft  749-751.] 

4.  Attorney  and  Client— Action  tob  Serv- 
ices. 

The  evidence  authorised  the  judgment  ren- 
dered, 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  5,  Attorney  and  Client,  H  868-872.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Beid,  Judge. 

Action  by  B.  M.  Oliver  against  F.  M.  Ckikn 
and  another,  executors.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Jno.  L.  Hopkins  &  Sons,  for  plaintiffs  in 
error.  D.  K.  Johnston  and  0.  D.  Hill,  for 
defendant  in  error. 


BTTSSELL,  J.  In  1897  F.  M.  Coker  em- 
ployed Oliver  as  an  attorney  to  bring  suit 
in  Alabama  against  one  Reed  on  two  promis- 
sory notes.  Oliver  obtained  judgment  on  the 
notes  in  1887.  Numerous  letters  passed  be- 
twem  Oliver  and  Coker  with  reference  to  the 
daim,  and,  while  Oliver  did  not  collect  any- 
thing upon  the  judgment,  it  appears  that 
this  was  perhaps  due  to  the  fact  that  Reed 
had  no  property  standing  in  bis  own  name 
upon  which  a  fi.  fa.  could  be  levied.  In 
1904  Coker  purcliased  $15,000  in  stock  of  a 
pecan  corporation  which  Reed  was  promoting, 
and  paid  for  It  with  the  judgment  Oliver  had 
obtained  against  Reed  and  $5,000  in  cash. 
Oliver's  petition,  in  the  present  case,  alleged 
that  he  sued  the  Reed  notes  to  judgment  and 
obtained  judgment  for  $6,450  principal  and 
$893.80  interest  to  the  date  of  judgment  He 
averred  that  Coker  agreed  to  pay  him  10  per 
cent  of  the  amount  of  the  judgment,  prin- 
cipal and  interest,  when  collected,  for  his 
services,  and  that  about  July  29,  1904,  Coker 
settled  the  judgment  directly  with  the  de- 
fendant for  the  full  face  amount.  Coker 
died  before  the  case  was  reached  for  trial, 
and  his  executors,  the  present  plalnttflFs  in 
error,  were  made  parties  in  his  stead.  The 
gist  of  the  answer  is  that  Coker  did  not 
make  such  settlement  of  the  judgment  as 
would  entitle  Oliver  to  any  fee.  It  is  aver- 
red, not  only  that  Coker  never  collected  any 
mon^  from  Reed,  but  that  he  lost  practl- 
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cally  all  of  tlie  $5,000  In  cash  that  he  put  In 
the  pec!an  grove  scheme.  The  defendant  also 
pleaded  the  statute  of  limitations. 

Coker  having  died,  and  the  plaintiff  being 
therefore  incompetent  to  testify  as  to  his  al- 
leged contract  of  employment,  one  of  the 
questions  raised  by  the  record  is  whether 
the  court  erred  in  permitting  one  B.  H.  Hill, 
an  attorney  at  law,  to  testify  in  reference  to 
certain  statements  alleged  to  hare  been  made 
to  him  by  Coker.  The  objection  urged  to 
Mr.  Hill's  testimony  was  that  his  informa- 
tion was  derived  from  relationship  of  attor- 
ney and  client  The  plaintiffs  in  error  next 
insist  that  the  court  erred  in  excluding  tes- 
timony tending  to  show  that  property  or 
stock  which  Mr.  Coker  took  in  settlement 
of  the  judgment  which  Oliver  had  obtahied 
was  of  no  value  at  the  time  that  It  was  ob- 
tained by  Coker,  and  of  no  value  at  the  time 
of  the  trial.  The  plaintiffs  in  error,  having 
also  moved  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  contend  that 
the  court  erred  in  not  sustaining  that  ground 
of  the  motion.  We  shall  consider  these  sev- 
eral grounds  in  this  order. 

1.  The  witness  B.  H.  Hill  was  permitted  to 
testify  as  follows:  "I  asked  Coker  if  he  bad 
employed  Oliver,  and  Coker  said,  'Yes,  he 
took  the  case  on  the  same  terms  that  you 
declined,'  which  was  a  contingent  fee  of  10 
per  cent"  The  same  witness  was  permitted 
to  testify,  also,  "He  (Coker)  stated  to  me 
that  Mr.  Oliver  accepted  the  case  for  col- 
lection on  the  terms  I  declined,  10  per 
cent,  of  whatever  was  collected,  on  con- 
tingent fee."  We  find  no  error  In  the  admis- 
Bl<m  of  this  testimony.  The  evidence  does 
not  show  that  Mr.  Hill,  at  the  time  of  the 
conversation,  was  Mr.  Coker's  attorney  in  any 
sense,  or  that  be  at  that  time  intended  to 
employ  him  as  an  attorn^,  or  that  the  con- 
versation was  had  with  Mr.  Hill  as  an  at- 
torney, in  contemplation  of  his  employment 
It  is  plain  from  the  testimony  that  the  In- 
formation that  Mr.  Hill  obtained  was  volun- 
tarily given  by  Mr.  Coker  in  a  casual,  friend- 
ly conversation.  It  cannot  be  taken  in  any 
sense  as  a  privileged  communication,  or  as 
one  which  should  be  excluded  upon  the  well- 
settled  ground  of  sound  public  policy. 

2.  The  court  did  not  err  In  excluding  the 
testimony  sought  to  be  elicited  from  the  wit- 
ness F.  M.  Coker,  Jr.  The  real  value  of  the 
stock  which'  Mr.  Coker  took  in  exchange  for 
the  Judgment  Oliver  had  obtained  in  his  be- 
half was  irrelevant  to  the  present  issue.  Oli- 
ver was  not  consulted  and  had  not  consented 
to  the  exchange.  Mr.  Coker  had  the  right  to 
deal  with  the  debt  due  him  by  Reed  as  he 
saw  proper,  provided  his  action  did  not  de- 
feat Oliver's  right  to  collect  and  retain  10 
per  cent  of  the  principal  and  interest  of  the 
Judgment  for  his  services  as  an  attorney  at 
law.  Unless  some  act  or  omission  on  the 
part  of  his  attorney.  In  connection  with  the 
transfer  contributed  to  his  loss,  the  attorney's 
right  would  not  In  anywise  be  affected  by 


the  fact  that  the  client  preferred  to  take 
property,  instead  of  money,  in  settlement  of 
the  fi.  fa.  the  attorney  had  procured.  Hav- 
ing placed  the  claim  In  the  attorney's  bands 
for  collection,  Mr.  Coker  could  not  defeat 
th!s  right  of  the  attorney,  and  if  he  saw 
proper  to  make  a  settlement  with  his  debtor 
for  less  than  the  face  value  of  the  claim, 
without  the  attorney's  consent  the  attorney 
would  still  be  entitled  to  claim  and  to  hold 
his  client  liable  for  10  per  cent  of  the  face 
value  of  the  Judgment  If  It  would  be  rele- 
vant to  show  that  Coker  had  made  a  bad 
trade  In  disposing  of  the  judgments  in  which 
the  attorney  had  an  Interest,  to  the  extent  of 
10  per  cent  of  the  amount  collected,  for  his 
services  rendered,  and  that  by  reason  of  that 
f&ct  the  amount  the  attorney  should  receive 
must  be  diminished,  It  would  be  equally  rele- 
vant to  show  that  In  another  instance,  the 
client,  being  a  good  trader,  had  gotten  more 
for  the  Judgments  than  it  was  really  worth, 
aud  therefore  that  the  attorney  was  entitled 
to  10  per  cent  on  a  greater  sum  than  the 
face  of  the  Judgments.  Of  course,  Coker 
could  have  shown  that  be  bad  never  collected 
anything,  and  in  that  event  no  liability  what- 
ever would  have  attached  to  him,  under  the 
evidence  that  the  fee  was  dependent  upon 
collection.  But  a  client  who  has  placed  a 
claim  In  the  bands  of  an  attorney  for  col- 
lection, and  who  makes  a  settlement  of  any 
kind  of  such  claim  with  his  debtor  without 
consulting  his  attorney  and  obtaining  his  con- 
sent to  the  settlement  will  be  presumed  to 
have  collected  the  claim  in  full,  or  to  have 
received  such  a  settlement  as  was  as  satis- 
factory to  him  as  payment  In  full.  It  was, 
therefore,  Immaterial  what  was  the  value  of 
the  stock  which  Mr.  Coker  took  in  exchange 
for  his  Judgment  He  did  not  consult  his  at- 
torney, Mr.  Oliver. 

It  Is  further  to  be  presumed  (as  It  Is  not 
to  be  Inferred  that  he  would  expect  to  dimin- 
ish Mr.  Oliver's  compensation  without  hia 
knowledge  or  consent)  that  Coker  at  that 
time  considered  the  stock  an  equivalent  for 
the  full  value  of  his  Judgment  Of  course. 
If  Coker  had  made  no  settlement  and  Oliver 
had  collected  nothing,  Oliver  would  have  been 
entitled  to  no  fee,  contingent  or  otherwise; 
but.  Just  as  it  was  not  In  the  power  of  Oliver, 
without  Coker's  consent  to  make  a  settle- 
ment with  Reed  by  which  Coker  would  re- 
ceive less  than  bis  00  per  cent  of  the  face 
value  of  his  judgment  so  It  was  not  within 
the  power  of  Coker,  after  having  Intrusted 
his  claim  to  Oliver,  and  after  Oliver,  in  pur- 
suance of  the  contract,  bad  obtained  the  Judg- 
ment to  settle  the  claim  in  such  a  way  that 
Oliver  would  receive  less  than  his  10  per 
cent  without  his  consent  Where  the  rela- 
tion of  attorney  and  client  exists,  and  the 
Bole  compensation  of  the  attorney  is  to  be 
a  certain  percentage  of  the  claim  or  demand 
be  Is  employed  to  collect  his  right  to  that 
proportion  of  the  entire  demand  or  claim  la 
as  absolute  as  his  diet's  right  to  the  amount 
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from  which  that  per  cent.  Is  to  be  deducted. 
Of  course,  It  is  within  the  ixtwer  of  the  cli- 
ent, upon  the  failure  of  the  attorney  to  per- 
form services,  or  for  negligence  to  perform, 
to  withdraw  from  the  contract,  which  has 
already  been  broken  by  the  attorney  by  non- 
performance of  bis  duties;  bat  even  In  that 
event  the  attorney  should  be  notified  that 
he  has  been  discharged. 

3.  The  newly  discovered  evidence  comes 
within  the  rule  of  impeaching  testimony,  and, 
therefore,  afforded  no  ground  tor  new  trial. 
While  it  is  insisted  that  it  was  not  sought 
to  impeach,  still  this  is  the  only  effect  of 
tbe  testimony.  Mr.  Hill  testified  that  he  was 
not  the  attorney  of  Mr.  Coker  at  the  time  of 
the  conversation  related  by  him.  It  was 
sought  to  show  by  the  letter  that  he  was  at 
that  time  Mr.  Coker'a  attorney.  Futhermore, 
as  the  letter  was  ail  along  In  the  possession 
of  the  defendant,  we  think  that  tbe  court 
very  properly,  therefore,  held  that  this  tes- 
tlmony  could  not  be  classified  as  such  newly 
discovered  evidence  as  requites  the  grant  of  a 
new  trial. 

4.  We  think  that  the  evidence  fully  authori- 
sed the  finding  of  the  trial  Judge,  to  whom 
the  case  was  submitted  without  the  interven- 
tion of  a  Jury.  That  Mr.  Coker  employed  Mr. 
Oliver  as  an  attorney  to  collect  the  Reed 
notes  under  some  kind  of  contract  is  shown 
by  tbe  fact  that  Oliver,  in  the  state  of  Alaba- 
ma, had  tbe  notes  and  obtained  Judgment 
upon  them  for  Coker.  Coker  having  died, 
Oliver's  month  was  closed,  and  he  was  pre- 
vented from  testifying  as  to  the  nature  of 
the  contract,  or  any  communication  which 
had  passed  between  Coker  and  himself.  The 
evidence  of  Mr.  Hill  was  to  the  effect  that 
at  one  time  Mr.  Coker  had  tried  to  get  him 
to  collect  the  notes  upon  a  contingent  fee 
of  10  per  cent  of  the  amount  collected,  but 
that  he  declined  to  make  such  a  contract 
Mr.  Hill  testified,  however,  that  sabsequent 
to  his  declining  to  take  tbe  notes,  in  tbe 
course  of  a  casual  conversation  with  Mr. 
Coker,  the  latter  told  him  that  he  had  employ- 
ed Mr.  Oliver  to  collect  the  notes  upon  the 
same  terms  that  he  (Hill)  had  declined.  It 
appears  that  Reed  had  no  property  standing 
in  ids  own  name,  and  that  for  that  reason 
no  Immediate  effort  was  made  by  Oliver  to 
collect  the  Judgment  by  levy,  though  the 
matter  was  the  subject  of  continued  cor- 
respondence between  Coker  and  Oliver.  At 
length,  as  appears  from  the  correispondence, 
Oliver  was  about  to  have  certain  property 
levied  upon  as  the  property  of  Reed,  the 
defendant  in  fi.  fa.  Perhaps,  due  to  this  fact, 
Coker  was  able  to  effect  a  settlement  with 
Reed. 

At  any  rate,  without  the  knowledge  or  con- 
sent of  Oliver,  Mr.  Coker  effected  a  settle- 
ment with  Reed,  by  which  he  obtained  $15,- 
000  in  stock  of  a  pecan  grove  corporation  in 
retom  for  $5,000  in  cash  and  the  cancella- 
tion of  bis  Judgment  obtained  against  Ueed. 
Fresumabiy,   Mr.   Coker  was  of   the  opin- 


icm  at  that  time  that  the  stock  in  tbe  cor- 
poration he  was  purchasing  was  of  some 
value,  for  he  invested  $5,000  in  cash  in  the 
enterprise.  If  the  stock  was  of  any  value 
approaching  par,  he  received  full  value  for 
the  Judgment  because,  in  addition  to  the 
stock  which  he  received  for  cash,  he  ob- 
tained $10,000  of  additional  stock  in  return 
for  a  Judgment  amounting  to  but  little  over 
$6,000.  But,  whether  It  was  a  good  trade 
or  a  bad  trade.  It  was  bis  settlement  of  the 
claim  which  bad  been  placed  in  the  bands  of 
the  attorney  for  collection,  upon  which  the 
attorney,  so  far  as  the  evidence  discloses, 
had  been  as  reasonably  diligent  as  the  cir- 
cumstances would  warrant  and  a  settlement 
with  reference  to  which  tbe  attorney  was  not 
consulted.  The  client  conld  not  be  permit- 
ted, without  clearer  proof  that  the  attorney 
had  failed  to  discharge  his  duty,  either  to 
break  or  alter  the  contract  previously  made. 
Judgment  afBrmed. 

HILL,  0.  3..  disqualified. 


WOODALIi  V.   STATE.     (No.  746.) 
(Court  of  Appeals  of  Georgia.    Sept  80,  1908.) 

1.  Cbiuinal,  Liaw— Evidence— Admissibilitt 
— Statement  op  Defendant. 

Tbe  right  of  a  defendant  in  a  criminal  trial 
to  make  to  tbe  court  and  jury  snch  statement  in 
the  case  as  he  may  deem  proper  in  bis  defense 
is  not  to  be  governed  or  restricted  by  the  rules 
controlling  the  admissibility  of  evidence.  The 
statement  of  the  defendant  can  properly  include 
a  statement  of  the  reasons  whicn  influenced 
bis 'actions  in  tbe  transaction  under  considera- 
tion, even  tboneh  his  actions  were  dependent 
upon  or  caused  by  the  acts  of  others,  which  be 
may  also  properly  relate.  It  is  error  to  inter- 
rupt a  defendant  in  making  his  statement,  mere- 
ly because,  under  the  rules  of  evidence,  the 
statement  made  by  him  would  be  technically  ob- 
jectionable, if  the  facts  stated  by  him  are  in  fact 
connected  with  those  facts  upon  which  be  bases 
liis  defense. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig.  • 
vol.  14,  Criminal  Law,  (  16S9.1 

2.  DiSTtJRBANCE  or  Public  Assemblage— Di- 
vine Worship. 

A  minister  of  tbe  gospel  is  not  guilty  of 
disturbing  divine  worship,  because  by  his  preach- 
ing upon  an  occasion  when  he  bona  fide  claims 
tbe  right  to  do  so  another  is  prevented  from  oc- 
cupying the  same  pulpit.  _  The  statute  of  this 
state  against  disturbing  divine  worship  was  not 
designed  as  a  nieans  of  determining  tbe  respec- 
tive rights  of  contesting  claimants  to  a  benefice. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Amerlcusj  Chas. 
R.  Crisp,  Judge. 

Henry  Woodall  was  convicted  of  disturb- 
ing divine  worship,  and  be  brings  error.  Re- 
versed. 

Blalock  &  Cobb,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  and  Zach  Childers,  Sol., 
for  the  State. 

RUSSELL,  J.  We  hold  the  Judgment  of 
the  lower  court  refusing  the  defendant  a 
new  trial,  to  be  erroneous  upon  two  of  tlie 
exceptions  made  in  the  record. 
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1.  Tbe  Oeteadant  wa>  proceeding  to  make 
hlB  statement  to  the  Jury,  when  he  was  In- 
terrapted  as  we  think  improperly  by  the  trial 
judge.  As  appears  from  the  record  the  de- 
fendant had  stated  to  the  jury  as  follows: 
"I  was  up  to  Mt  Mary  Church  last  third 
Saturday  and  Sunday  in  April.  On  Saturday 
afternoon  they  held  a  conference  and  made 
resolutions  tliat  Brother  Redding  could  not 
preach  there  the  third  Sunday,  as  he  was 
there  Saturday  and  did  not  come  into  church 
at  all.  I  was  elected  pastor  of  Mt  Mary 
Church  and  as  delegate  to  Mt.  Pilgrim  as- 
sociation. I  went  up  to  Macon,  Ga.,  as  a  del- 
egate from  Mt.  Mary  Church,  as  the  minutes 
will  show,  to  Mt  Pilgrim  Primitive  Baptist 
Association,  held  at  Dennis  Churcli,  near 
Macon,  Ga.,  on  October  4-8.  1906"— when 
the  court  stopped  him  and  said:  "You  must 
confine  your  statement  to  Sunday,  or  go 
down,"  and  thereafter  the  defendant,  in  obe- 
dience to  tiie  court,  was  required  to  confine 
his  statement  to  what  occurred  on  the  Sun- 
day on  which  the  offense  was  said  to  have 
been  committed.  We  think  this  interruption 
of  the  defendant's  statement  was  an  abridg- 
ment of  bis  legal  right  to  make  such  state- 
ment as  he  deemed  proper  In  his  own  de- 
fense, and  as  such  demands  the  grant  of  a 
new  trial.  We  have  heretofore.  In  Richard- 
son V.  State,  3  Ga.  App.  813,  tS»  S.  B;  816, 
expressed  our  view  upon  tbe  ri^t  of  the 
defendant  in  a  criminal  trial  to  make,  with- 
out unnecessary  embarrassment,  a  statement 
which  is  not  governed  by  the  rules  wliich 
control  the  admissibility  of  evidence.  Upon 
this  subject  the  court  was  not  divided  in 
opinion.  In  the  present  case  we  think  that 
tbe  defendant  had  the  right  to  state,  as  he 
was  doing  at  the  time  he  was  interrupted, 
the  prior  transactions,  which  were  reasons  in- 
fluencing his  actions  on  the  Sabbath  in  ques- 
tion, and  facts  from  which  the  jury  might 
have  Inferred  that  he  in  fact  violated  no 
law  In  preventing  Redding  from  preaching  by 
taking  charge  of  the  services  and  preaching 
himself,  or  at  least  might  properly  have  con- 
cluded that  he  did  not  intend  to  disturb  di- 
vine worship.  He  had  the  right  to  state  to 
the  jury  the  authority  by  which  he  assumed 
to  preach,  and  that  Redding  had  been  un- 
frocked, if  such  was  the  case. 

The  facts  in  the  present  case  are  not  sim- 
ilar to  those  in  Montross  v.  State,  72  Ga. 
262,  53  Am.  Rep.  810,  Wells  v.  SUte,  97  Oa. 
210,  22  S.  B.  958,  or  Nero  v.  State,  126  Ga. 
554,  55  S.  B.  404.  In  the  Montross  Case  the 
defendant  was  properly  prevented  from  read- 
ing to  the  jury  as  a  part  of  his  statement 
outrageously  vulgar  extracts  from  other  pub- 
lications as  a  justification  of  his  own  viola- 
tion of  law.  In  tlie  Wells  Case  there  was 
an  attempt  to  read  a  letter  as  part  of  the 
statement,  and  the  same  thing  was  true  in 
Nero's  Case,  In  which  the  "attempt  to  bolster 
up  his  unsworn  statement  by  making  profert 
of  documents,  letters,  or  the  like"  is  con- 
demned; but  in  the  present  case  the  minutes 


kept  by  each  taction  of  this  church  had  been 
introduced,  and  hence  the  defendant  here 
was  not  making  the  minutes  a  part  of  his 
statement  without  introducing  them,  and  thus 
unfairly  depriving  the  state  of  the  opening 
and  concluding  argument.  The  criticism  on 
this  practice  is  expressed  by  Judge  Bvans 
in  Nero's  Case,  as  follows:  "Without  such 
proof  he  cannot  place  them  before  the  jury 
as  corroborating  evidence  of  wliat  he  says. 
It  would  be  extending  his  privilege  far 
enough  to  accord  him  the  right  of  making 
a  statement  to  the  efTect  that  be  had  receiv- 
ed a  document  or  letter  of  a  certain  purport, 
without  permitting  him  to  produce  the  same 
and  read  it  for  the  purpose  of  convincing  tbe 
jury  of  its  existence  or  genuineness." 

It  appears  from  the  record  in  this  case 
that  the  court  had  previously  permitted  a  set 
of  minutes  to  be  Introduced  in  testimony 
showing  that  Redding  had  been  turned  out 
of  the  church  and  this  defendant  selected  to 
preach  in  his  stead,  as  well  as  aiJ)ther  set 
showing  that  Redding  was  pastor.  It  was 
for  the  jury  to  say  which  was  the  truth. 
With  this  evidence  In,  the  defendant  certainly 
had  tbe  right  to  state  that  he  was  acting 
upon  the  faith  of  his  connection  with  and  of 
his  authority  In  the  congregation,  and  the 
fact  that  he  had  gone  as  a  delegate  from  Mt. 
Mary  Church  was  not  an  uncorroborated 
circumstance,  otherwise  inadmissible,  made 
merely  to  bolster  up  his  statement  The 
minutes  were  in  evidence.  Certainly  the  de- 
fendant had  the  right  to  call  the  attention 
of  the  jury  to  what  those  minutes  showed, 
as  well  as  to  state  that  it  was  upon  the 
faith  of  the  facts  evidenced  by  the  minutes 
that  he  acted.  In  each  of  the  cases  to  which 
we  have  been  referred,  and  which  are  stated 
above,  the  defendant  was  attempting  to  prove 
by  his  statement  facts  not  In  evidence,  which 
could  be  better  supported  by  proper  evidence. 
In  the  present  case  the  evidence  had  been  in- 
troduced. The  defendant  was  merely  refer- 
ring to  and  explaining  his  connection  with 
this  evidence,  as  we  think  he  had  a  right  to 
do. 

2.  Regardless  of  the  error  In  Interrupting 
the  defendant  in  his  statement,  we  thlnlc 
the  verdict  of  guilty  was  without  evidence  to 
support  it,  and  therefore  contrary  to  law. 
It  is  manifest  from  the  record  that  there 
was  confiict  between  two  rival  factions  in 
a  negro  church,  as  to  which  was  entitled  to 
cany  on  religious  services  at  Mt.  Mary 
Church.  It  Is  undisputed  that  the  plalnjtifl 
in  error  was  a  preacher,  and  all  that  lie  did 
or  said  on  the  occasion  which  ia  the  subject- 
matter  of  the  indictment  was  directly  to -car- 
ry out  the  sole  object  of  preaching  himself, 
instead  of  letting  the  rival  pastor  preacli, 
at  the  time  and  place  set  out  in  the  present- 
ment,  and  to  tlie  congregation  assembled.  It 
Is  undisputed  that  he  wanted  to  carry  on 
divine  worship,  and  not  to  prevent  it,  and 
that,  as  a  mattw  of  fact,  divine  worship 
was  carried  on.    It  is  true  his  ministry  might 
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luiTe  pnrented  some  one  elae  from  minister^- 
ing  at  the  Mune  time  to  the  spiritual  needs 
of  the  flock;  but  as  the  evidence  fails  to 
show  that  the  defendant  did  anything  more 
than  prevent  his  contesting  brother  from 
preaching,  by  preaching  •himself,  we  cannot 
hold  that  this  comes  within  any  of  the  al- 
legations of  the  presentment,  even  if  It  Is 
in  any  event  a  crime. 

The  statute  which  forbids  the  disturbance 
of  a  congregation  of  xwreons,  lawfully  as- 
sembled for  divine  worship,  is  intended  to 
protect  citizens  in  the  right  of  worshipping 
the  Deity  in  their  own  way,  without  the 
slightest  molestation  or  hindrance.  It  is 
directed  against  any  one  who  in  any  way 
does  anything  which  wUI  prevent  religions 
services.  But  the  statute  was  never  design- 
ed to  be  used  as  a  means  of  settling,  by  a 
criminal  prosecution,  the  respective  rights  of 
contestants  for  the  privilege  of  carrying  on 
divine  worship  at  a  particular  time  or  in 
a  particular  house  of  worship.  That  com- 
plete separation  of  church  and  state  which 
Is  absolutely  essential  no  less  to  our  politi- 
cal than  to  our  religions  liberty  forbids  the 
state  to  recognize  either  of  two  contesting 
factions  as  the  lawful  congregation,  which 
has  been  lawfully  assembled  at  a  particular 
diurch  for  divine  worship  (where  the  pur- 
pose of  each  Is  to  carry  on  divine  worship), 
except  under  the  ordinary  rules  of  evidence, 
which  shall  disclose  which  organisation  or 
faction  is  legally  entitled  to  the  possession 
of  the  premises.  In  the  absence  of  such  evi- 
dence, and  where  It  Is  plain,  as  in  the  pres- 
ent case,  that  the  only  purpose  of  the  accus- 
ed was  to  conduct  divine  worship  himself 
In  a  proper,  decent,  and  orderly  manner. 
It  can  well  be  said  that  he  has  the  same 
right  to  protection  against  disturbance  on 
the  part  of  others  (who  wonld  x>erhaps  pre- 
fer to  hear  a  different  pastor)  as  they  would 
be  entitled  to  receive  against  his  preaching. 
It  Is  beyond  the  power  of  the  courts  to  settle 
by  criminal  prosecutions  the  respective  rights 
of  contesting  claimants  to  a  benefice  even  In 
a  n^ro  church. 

Judgment   reversed. 


COLEMAN  T.  STATB.    (No.  746.) 
(Conrt  of  Appeals  of  Georgia.    Sept.  30,  190a) 

1.  CsnaNAi.  Law  —  JiTBisDionoN— CoNFiNK- 
uxm  Urdeb  SKitTBNd  or  Anothbb  Cocbt. 

That  a  defendant  in  a  criminal  case  is  con- 
fined in  iail  under  sentence  for  a  felony,  of 
which  be  naa  been  convicted  in  a  superior  court, 
does  not  of  Itself  present  any  bar  to  his  being 
tried  upon  an  Indictment  for  misdemeanor  pend- 
ing against  him  in  a  city  court  Bren  if  in  any 
case  there  should  be  a  conflict  of  Jurisdiction 
between  the  courts,  the  defendant,  who  is  before 
the  court  for  trial,  cannot  take  advantage  of  the 
fact  that  his  presence  has  been  Illegally  or  im- 
properly obtained. 

2.  Same— TaAiTsnB  Fbom  Sufebiob  Ooubt  to 

ClTT  COTTBT. 

The  entry  upon  the  minutes  of  a  dty  court 
of  an  order  of  the  judge  of  the  superior  court 
directing  the  transfer  of  certain  indictments  for 


misdemeanor  to  such  dty  ooazt,  where  such 
transfer  la  authorised  by  law,  la  saffident  to 
give  the  city  court  Jurl8dictl<»  of  the  several 
cases  transferred  by  the  order. 
8.  Cbihinal  I/aw— Wbit  of  Bbbob— Bbvibw— 
RxqUEBTEO  Ohabocs  Obaixt  Pbukrtbd. 
Assignments  of  error  based  upon  the  re- 
fusal of  a  trial  court  to  charge  the  Jury  in  ac- 
cordance with  requests  orally  presented  by  coun- 
sel cannot  be  considered  by  this  court. 
4.  Distubbakok  of  Public  Asscmblaoi)— Di- 
vine Worship. 

The   evidence  authorized  the  verdict 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Amerlcus ;  Cbas. 
A.  Crlq>,  Judge. 

Mose  Coleman  was  convicted  of  disturb- 
ing divine  worship,  and  he  brings  error.  Af- 
firmed. 

Blalock  &  Cobb,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Oen.,  and  Zach  Childers,  Sol., 
for  the  State. 


BUSSELL,  J.  Mose  Coleman  excepts  to 
the  Judgment  overruling  his  motion  for  new 
trial,  and  also  to  the  Judgment  finding 
against  his  special  plea  to  the  Jurisdiction. 
The  special  plea,  which  was  by  agreement 
heard  by  court,  is  as  follows:  "And  now 
comes  the  defendant  and  enters  this  his  spe- 
cial plea  in  said  case,  and  says :  (1)  That  the 
city  court  of  Amerlcus,  Georgia,  has  no  Ju- 
risdiction over  the  defendant  In  this  case 
for  the  following  reasons:  That  he  is  now 
under  sentence  and  serving  a  sentence  from 
the  superior  court  of  said  county,  and  sent 
for  assault  with  intent  to  murder,  having 
been  found  guilty  in  said  court  at  the  May 
term  and  sentenced  to  12  months  in  the 
chain  gang,  or  a  fine  of  $250,  and  that  he  la 
now  in  custody  under  said  sentence,  and  this 
court  has  no  Jurisdiction  of  the  person  of 
the  defendant  while  he  is  serving  this  sen- 
tence Imposed  by  the  superior  court  of  Sum- 
ter county.  (2)  Defendant  further  says  that 
this  court  is  out  of  Jurisdiction  in  this  case 
for  the  reason  that  said  case  is  now  pending 
in  the  superior  court  of  said  county,  there 
being  an  indictment  found  by  the  grand  Jury 
at  the  May  term  of  Sumter  superior  court, 
and  that  there  \a  no  order  on  the  minutes 
of  the  superior  court  transferring  this  case 
to  the  city  court,  neither  is  there  any  order 
entered  on  the  minutes  of  the  city  court  of 
Amerlcus,  Georgia,  showing  that  said  case 
has  been  duly  transferred  and  entered  upon 
the  minutes.  The  defendant  says,  before 
this  court  can  get  Jurisdiction  of  the  case  in 
the  superior  court  of  said  county  by  the 
grand  Jury,  must  be  by  duly  signed  order 
of  the  superior  court  entered  upon  the  min- 
utes of  said  court;  and  then  entered  upon  the 
minutes  of  this  court ;  and  11;  appearing  that 
neither  of  this  has  been  done." 

1.  The  first  ground  of  the  special  plea  to 
sufficiently  dealt  with  in  the  headnote.  Thta 
groimd  was  really  nothing  more  than  a  mo- 
tion to  continue  the  case.  Any  person  hav< 
ing  an  Interest  in  maintaining  the  Jurlsdlc- 
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Uon  of  the  superior  court,  or  thb  state  (hav- 
ing an  Interest  In  the  service  of  the  defend- 
ant as  a  convict  from  the  superior  court), 
conld  perhaps  be  heard  upon  this  question; 
but  It  Is  immaterial  so  far  as  the  defendant 
is  concerned,  unless  it  appear  that  by  rea- 
son of  his  prior  sentence  and  consequent  con- 
finement be  has  been-  rendered  less  prepared 
for  trial  than  he  otherwise  would  have  been. 
This  lack  of  opportunity  for  preparation 
might  be  good  ground  for  continuance,  but 
is  no  basis  for  a  special  plea. 

2.  It  appears  that  the  evidence  did  not 
sustain  the  second  ground  of  the  defendant's 
plea  to  the  Jurisdiction  as  stated,  because  It 
appears  that  the  order  of  the  Judge  of  the 
superior  court  transferring  the  presentment 
In  question  was  entered  upon  the  minntes 
both  of  the  superior  and  the  city  courts.  The 
court,  therefore,  did  not  err  In  finding  against 
this  ground  of  the  special  plea.  It  Is  Insisted 
In  the  brief  of  counsel  for  the  plaintiff  In 
error  that  the  entry  should  have  been  made 
upon  the  minutes  of  the  city  court  from  a 
certified  transcript  of  the  order  which  had 
been  entered  npon  the  minutes  of  the  su- 
perior court.  This,  perhaps,  would  have  been 
the  more  regular  mode  of  procedure.  If  It 
were  indispensable  that  the  order  of  the  Judge 
of  the  superior  court  should  be  entered  upon 
the  minutes  of  the  city  court 

8.  We  have  already,  in  the  case  of  Wood- 
all  V.  State,  62  S.  B.  485,  expressed  our 
views  upon  the  subject  of  enforcing  the  re- 
spective rights  of  contesting  claimants  to  the 
occupancy  of  a  church  by  prosecution  for 
disturbing  divine  worship.  We  cannot  say, 
however,  in  the  present  case,  that  the  Jury 
were  not  authorized  to  find  that  this  defend- 
ant violated  the  law.  He  would  have  had 
the  right,  as  one  of  a  committee  appointed 
by  his  church  conference,  to  notify  Redding 
not  to  preach  on  the  Sunday  In  question. 
But  if  (as  testified  by  several  witnesses, 
whose  testimony  the  Jury  believed)  he  pro- 
ceeded further,  by  snatching  the  would-be 
preacher  from  the  pulpit  and  telling  him  that 
If  he  attempted  to  preach  he  would  give 
him  the  worst  whipping  a  man  ever  got,  this 
conduct  would  not  only  disturb  the  congre- 
gation, but  bis  action  became  Individual,  and 
not  representative,  because  he  exceeded  his 
Instructions. 

Judgment  affirmed. 


SEABOARD  AIB  LINE)  RT.  v.  CHAPMAN. 

(No.  860.) 

(Court  of  Appeals  of  Georgia.    Sept.  28,  1908. 
On  Rehearing,  Oct  2,  1908.) 

1.   NBGLIQENOE— CONTBIBUTOBT  NEGLIOENCB— 
iNTOXICATEn   PEBSOIT. 

Id  viewing  the  conduct  of  an  intoxicated 
person  for  the  purpose  of  determining  his  negli- 
gence or  contributory  negligence,  the  state  of 
mind  produced  by  the  intoxication  may  be  dis- 
regarded;  for  be  will  be  judged  as  if  the  con- 


duct occurred  while  he  was  In  the  poaaessioa 
of  his  normal  mental  capacity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  37,  Negligence,  g  119.] 

2.  Mastkb  Awn  Servant— Duty  to  Fctbnish 
Safe  Place  in  Which  to  Wobk. 

The  duty  of  a  master  to  use  ordinary  care 
to  keep  his  premises  and  to  conduct  bis  busi- 
ness in  such  manner  that  his  servants  may 
perform  their  duties  in  safety  is  but  a  pliase 
of  the  broader  and  more  anciently  recognized 
doctrine  of  the  common  law  tliat  every  person 
who  expressly  or  impliedly  invites  another  to 
come  upon  his  premises  or  to  use  his  instru- 
mentalities is  l>ound  to  use  ordinary  care  to  pro- 
tect the  invited  person  from  injury. 

(a)  It  will  not  be  presumed  or  implied,  against 
a  master  engaged  in  lawful  business,  ttiat  he  in- 
vited his  servants  to  come  npon  bis  premises 
or  to  use  his  instrumentalities  for  the  purpose 
of  committing  crime,  or  tliat  be  should  antici- 
pate their  domg  so. 

(b)  A  servant  who  enters  npon  the  premises 
of  his  master,  not  for  the  lawful  discharge  of 
a  duty^  but  for  the  purpose  of  violating  the  law, 
is  entitled  to  no  higher  degree  of  protection 
from  the  master  than  an  ontsider  under  similar 
circumstances. 

(c)  In  North  Carolina  it  is  a  misdemeanor  for 
an  intoxicated  person  to  take  charge  of  a  lo- 
comotive as  engineer.  Therefore  in  that  state 
an  engineer,  who  while  intoxicated  is  attempt- 
ing to  ^et  upon  an  engine  to  take  charge  of  the 
same,  is  not  upon  the  premises  of  the  railway 
company  in  the  discharge  of  his  duty,  bat  is 
there  attempting  to  commit  a  crime ;  and  the 
company  and  its  other  servants  do  not  owe  him 
that  degree  of  care  which  they  owe  to  employes 
there  in  the  line  of  duty,  but  owe  1dm  only  that 
degree  of  care  which  they  owe  to  other  in- 
truders. 

(d)  A  railway  company,  when  sued  by  an  en- 
gineer for  injuries  received  by  him  in  the  state 
of  North  Carolina  through  the  unsignaled  mov- 
ing of  a  locomotive  which  he  was  attempting  to 
mount  for  the  purpose  of  taking  charge  of  it 
may  plead  and  prove  in  defense  to  the  action 
that  the  engineer  was  intoxicated  and  that  the 
statutes  of  North  Carolina  make  it  a  misde- 
meanor for  an  engineer  to  be  ih  charge  of  a 
locomotive  while  intoxicated.  This  is  true,  al- 
though the  engineer  was  injured  before  his  at- 
tempt to  get  npon  the  engine  and  to  take  charge 
of  It  bad  proceeded  far  enough  to  render  him 
amenable  to  prosecution  under  the  statute. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  H.  U. 
Reld,  Judge. 

Action  by  H.  S.  Chapman  for  personal  In- 
juries against  the  Seaboard  Air  Line  Rail- 
way. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

The  following  brief  statement  will  be  suf- 
ficient to  illustrate  the  points  necessary  to  a 
full  discussion  of  the  case,  although  the  rec- 
ord is  somewhat  lengthy : 

Chapman  was  employed  in  the  yards  of 
the  defendant  at  Hamlet  N.  C,  as  a  yard  en- 
gineer, and  was  what  Is  Imown  as  an  "extra 
man" ;  that  is  to  say,  he  was  not  regularly  as- 
signed to  any  particular  engine,  but  was  used 
to  fill  vacancies  caused  by  the  absence  of  oth- 
er engineers.  For  several  days  prior  to  the 
date  on  which  he  was  hurt  he  had  been  run- 
ning a  yard  engine,  which  was  regularly  oper- 
ated by  £kkglneer  Sanders,  who  was  absent  on 
account  of  sickness.  Un  the  morning  in  ques- 
tion Sanders  had  returned  to  work  and  was 
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engaged  In  operating  the  locomotive;  bnt  hy 
reason  of  his  f allure  to  register  his  return, 
according  to  the  practice  of  the  employes,  the 
fact  was  nnknown  to  Chapman,  and  he  there- 
fore went  oat  abortly  after  7  o'clock  to  relieve 
the  night  engineer  and  to  take  charge  him- 
self. He  approached  the  locomotive  ni>on  the 
fireman's  side,  and  according  to  bis  conten- 
tion, jost  as  he  was  In  the  act  of  mounting, 
and  as  he  was  upon  the  steps,  the  engine 
was  moved  suddenly  backward,  without  the 
ringing  of  bell  or  the  giving  of  other  audible 
signal,  and  he  was  thrown  under  the  wheels 
of  the  engine.  f'He  did  not  see  the  engineer, 
and  the  engineer  did  not  see  him.  A  rule  of 
the  company  required  the  bell  to  be  rung 
before  the  engine  was  moved. 

The  plaintiff  pleaded  and  relied  upon  a 
statute  of  the  state  of  North  Carolina,  as  fol- 
lows: "Any  servant  or  employs  of  any  rail- 
road company  operating  In  this  state  who 
shall  sutFer  injuiy  to  his  person,  or  the  per- 
sonal representative  of  any  such  servant,  or 
employe  who  shall  have  suffered  death  In  the 
course  of  bis  service  or  employment  with 
said  company  by  the  negligence,  carelessness, 
or  Incompetency  of  any  other  servant,  em- 
ploye or  agent  of  the  company,  or  by  any  de- 
fect In  the  machinery,  ways,  or  appliances 
of  the  company,  shall  be  entitled  to  maintain 
an  action  against  such  company" — and  set  up 
that  he  was  in  the  line  of  his  duty  at  the  time 
be  was  hurt  The  company  denied  negligence 
on  the  part  of  Itself  and  servants,  and  set  up 
the  plaintiff's  own  lack  of  care.  Numerous 
witnesses  were  Introduced,  who  swore  that 
the  plaintiff  was  drunk,  and  even  staggering, 
as  he  approached  the  engine.  He  admitted 
that  he  had  taken  a  drink  before  breakfast, 
but  denied  that  he  was  in  any  way  Intoxicat- 
ed.   The  issue  as  to  this  was  sharply  drawn. 

On  the  trial  the  defendant  offered  an 
amendment  to  its  original  answer.  In  which 
It  pleaded,  that  by  a  statute  of  North  Caro- 
lina, "If  any  person  shall,  while  In  charge  of 
a  locomotive  engine  running  upon  the  railroad 
of  any  such  corporation,  •  *  *  be  intoxi- 
cated, he  shall  be  guilty  of  a  misdemeanor," 
and  that  at  the  time  the  plaintiff  received 
his  injuries  be  was  Intoxicated,  and  was  not 
entitled  to  recover  damages  against  the  de- 
fendant. The  defendant  also  offered  this  stat- 
ute In  evidence,  and  the  court  rejected  it  as 
irrelevant. 

The  defendant  also  separately  offered  in 
evidence  the  following  rules  of  the  company, 
which  were  excluded  by  the  court : 

Rule  7:  "The  use  of  intoxicants,  while  on 
duty.  Is"  prohibited.  Their  habitual  use,  or 
the  frequenting  of  places  where  they  are  sold. 
Is  sufficient  cause  for  dismissal." 

Rule  19:  "Intoxication,  or  the  habitual 
use  of  intoxicating  liquors  by  employes,  is 
strictly  forbidden,  and  will  be  sufficient  cause 
for  dismissal  from  the  service  of  the  com- 
pany.    Total  abstinence  in  this  particular. 


and  in  the  use  of  opium  or  other  narcotic 
drugs,  is  necessary  to  safety  in  operating  the 
road,  and  employes  In  any  capacity  who  fre- 
quent gambling  bouses  or  places  where  liquor 
is  sold  will  not  be  retained  in  the  service. 
Employes  will  not  be  prevented  from  obtain- 
ing meals  at  hotels  which  maintain  a  bar,  but 
are  cautioned  not  to  frequent  such  bar." 

As  to  the  plaintiff's  being  Intoxicated  at 
the  time  of  the  injury,  the  court  In  substance 
Instructed  the  jury  that.  If  they  found  that 
the  plaintiff  was  intoxicated  at  the  time  be 
was  injured,  they  might  consider  this  fact 
In  determining  whether  he  was  guilty  of  con- 
tributory negligence  or  a  failure  to  exercise 
due  care.  The  court  further  charged:  "A 
man  who  voluntarily  becomes  Intoxicated  or 
drunk  neither  gains  nor  loses  in  his  civil  rights. 
The  law  requires  that  he  be  judged  by  the 
standard  of  every  prudent  man  in  sober,  nor- 
mal condition,  acting  under  the  same  or  sIm* 
liar  circumstances.  In  other  words,  the  rail- 
way company  in  this  case  would  not  be  ex- 
cused. If  It  was  negligent  and  caused  injury 
to  the  plaintiff  by  its  negligence,  from  lia- 
bility because  the  plaintiff  was  drunk.  If  h» 
was  drunk  (and  you  settle  that  question  for 
yourselves),  provided  the  plaintiff  was  in  th& 
exercise  of  ordinary  care;  that  is,  just  that 
care  which  every  prudent  man  would  have- 
exercised  under  the  same  or  similar  circum- 
stances. On  the  other  hand,  the  plalntlff^ 
cannot  excuse  himself  under  the  law  from  the- 
failure  to  exercise  the  care  which  every  pru- 
dent man  would  have  exercised  under  the 
same  or  similar  circumstances  by  the  fact, 
if  It  was  a  fact,  that  he  was  intoxicated.  In 
other  words,  gentlemen,  the  law.  In  the  ad- 
ministration of  civil  rights,  treats  all  people- 
alike,  and  treats  all  people  as  normal,  sober 
people,  so  far  as  this  question  of  drunkenness- 
Is  concerned;  and,  as  I  said  In  the  beginning, 
the  plaintiff  neither  gains  nor  loses  by  the- 
simple  fact,  within  Itself,  of  being  Intoxicat- 
ed or  drunk,  If  he  was,  and  you  settle  the 
question  whether  he  was  or  not  the  ques- 
tion Is  allowed  to  go  to  you  to  be  considered 
on  the  proposition  whether  the  plaintiff  was 
in  the  exercise  of  ordinary  care  or  not.  If 
he  was  intoxicated  or  drunk,  and  failed  to- 
exerclse  that  care  which  every  prudent  man 
would  have  exercised  under  the  same  or  sim- 
ilar circumstances,  he  will  have  to  take  the 
consequences.  His  intoxication  or  drunken- 
ness would  not  excuse  him.  On  the  other 
hand.  If  he  did  exercise  the  degree  of  care 
which  every  prudent  man  would  have  exer- 
cised under  the  same  or  similar  circumstan- 
ces, then,  If  he  was  drunk  or  intoxicated, 
that  fact,  within  Itself,  would  not  bar  hls- 
right  of  recovery." 

It  seems  that  in  North  Carolina  slight  fault 
on  the  part  of  the  servant  will  not  bar  a  re- 
covery to  an  action  against  the  master,  but 
that  only  a  dereliction  gross  enough  to 
amount  to  a  failure  to  exercise  ordinary  care- 
and  diligence  will  have  this  effect^ 
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Brown  A  Randolph,  for  plaintiff  In  error. 
Bemer,  Smith  &  Hastings,  for  defendant  In 
■error. 

POWBLL,  J.  (after  stating  the  facta  as 
above).  It  mnat  be  kept  in  mind  thronghoat 
this  opinion  that  this  cause  of  action  arose  In 
North  Carolina,  and  the  substantive  rights 
of  the  parties  are  to  be  measured  by  the 
laws  of  that  state.  Thus  viewed,  we  find 
no  error  in  the  charge  of  the  court  as  to  the 
effect  of  the  plalntifTs  Intoxication,  so  far 
as  the  question  of  contributory  negligence  Is 
concerned.  In  that  state,  it  seems,  the  em- 
ployfi  can  recover  from  the  employer  for  neg- 
ligence of  a  fellow  servant,  subject  to  the 
defense  of  contributory  negligence,  on  the 
same  terms  as  if  the  injured  employe  were 
a  third  person  on  the  premises  by  invitation 
or  under  other  rightful  circumstances.  As  to 
these  things,  each  party  bears  to  the  other 
the  duty  of  exercising  ordinary  care.  That 
state  and  our  own  have  the  same  rule  as  to 
the  effect  of  a  person's  Intoxication  in  the 
determination  of  the  quantum  of  care  expect- 
ed of  him.  He  must  Judge  and  act  with  the 
same  slcill  and  caution  as  if  he  were  a  sober 
person.  Compare  Rollestone  t.  Casslrer,  S 
Oa.  App.  161,  68  S.  B.  442,  with  Smith  v. 
Railroad  Co.,  114  N.  O.  728,  19  S.  B.  863, 
923,  25  L.  R.  A.  287. 

It  Is  our  opinion,  however,  that  the  court 
erred  in  not  allowing  the  defendant  to  plead 
and  prove  the  North  Carolina  statute  by 
which  It  is  made  a  misdemeanor  for  any  per- 
son to  be  in  charge  of  a  locomotive  engine 
while  intoxicated.  Its  relevancy  to  the  case 
inheres  in  the  question  as  to  the  defendant's 
negligence,  rather  than  in  the  question  as  to 
the  plaintifTs  contributory  negllgeace.  The 
principal  negligent  act  upon  whidi  the  plain- 
tiff relies  for  a  recovery  is  that  an  engineer 
of  the  defendant  company  put  the  engine  in 
motion  without  causing  the  bell  to  be  rung. 
To  show  that  he  was  one  of  the  persons  to 
whom  this  duty  of  ringing  the  bell  was  due, 
the  plaintiff  alleged  that  at  the  time  of  the 
Injury  he  was  an  employe,  conducting  himself 
within  the  line  of  his  duty.  Some  such  al- 
legation was  necessary  on  his  part;  for,  al- 
though the  rule  required  the  ringing  of  the 
bell,  and  although  a  failure  to  give  this  warn- 
ing would,  in  a  general  and  abstract  way, 
be  neglect,  8tlll,  unless  the  plaintiff  was  one 
of  those  persons  for  whose  benefit  this  duty 
was  required,  the  omission  would  not  be  ac- 
tionable negligence  as  to  him.  "The  plaintiff 
who  has  established  the  fact  that  a  defend- 
ant has  been  guilty  of  doing  what  he  ought 
not  to  have  done,  or  of  not  doing  what  he 
ought  to  have  done,  has  something  further 
to  do,  in  order  to  show  a  cause  of  action  in 
his  behalf.  He  must  show,  not  only  that  he 
has  directly  and  proximately  suffered  Injury 
therefrom,  but  also  that  he  is  so  related  to 
the  duty  and  the  neglect  thereof  that  he  has 
a  right  to  complain.  Therefore,  although  an 
act  be  negligent,  it  does  not  afford  a  given 


plaintiff  a  cause  of  action  unleas  It  !■  negli- 
gent as  to  him."  Piatt  v.  So.  Photo  Material 
Co.,  4  Oa.  App.  164,  60  8.  B.  1071. 

It  seems  so  sufficiently  clear  as  to  Justify 
the  simide  statement,  without  elaboration, 
that  if  the  plaintiff  In  this  case  were  a  tres- 
passer, and  without  any  invitation  from  the 
company  attempted  to  mount  the  engine,  and 
the  engineer,  without  actual  or  constmctive 
knowledge  of  his  presence,  moved  tlie  engine 
and  hurt  him,  he  could  not  recover,  although 
the  bell  was  not  rung.  By  alleging  that  he 
was  an  employe  in  the  line  of  his  duty  when 
he  approached  the  engine  ana  ^attempted  to 
mount  it,  the  plaintiff  shows  a  right  to  be  up- 
on the  premises,  a  right  to  be  where  he  was, 
a  right  to  claim  the  usual  warning  before 
the  engine  was  moved.  Now,  the  defendant 
was  entitled  to  show  anything  which  would 
negative  the  plaintiff's  right  to  be  where  he 
was  and  would  place  him  in  the  attitude  of  a 
trespasser;  and  it  must  be  remembered  that 
an  employe,  when  not  in  the  line  of  or  In  the 
discharge  of  some  duty  of  his  employment, 
stands  in  relation  to  the  master  and  to  the 
master's  other  servants  Just  as  any  other 
member  of  the  general  public  would.  Snow- 
ball V.  Seaboard  Ry.,  130  Ga.  85,  60  S.  E. 
189;  S.,  F.  &  W.  Ry.  Co.  v.  Flannagan,  82 
Oa.  680,  9  S.  B.  471,  14  Am.  St  Rep.  183. 
Now,  if  the  plaintiff  was  intoxicated  at  the 
time  of  his  injury,  and  was  trying  to  get  upon 
the  locomotive  to  take  charge  of  It  as  engi- 
neer, he  was  not  there  in  an  effort  to  perform 
a  duty,  but  to  violate  the  law;  for  to  take 
charge  of  an  mgine  wbUe  intoxicated  is  a 
crime  in  North  Carolina. 

The  law  implies  an  invitation  from  the 
master  to  the  servant  to  enter  and  remain 
upon  and  to  move  about  in  lUs  premises,  and 
to  handle,  use,  and  be  in  range  of  his  tools, 
appliances,  and  machinery,  so  far  as  neces- 
sary to  the  performance  of  the  servant's  duty. 
Indeed,  it  is  out  of  this  implied  invitation 
and  the  common-law  principles  regulating  the 
duties  of  a  landowner  to  invited  persons  up- 
on his  premises,  that  the  courts  have  largely 
constructed  that  portion  of  our  Jurisprudence 
which  relates  to  the  duties  of  the  master  as 
to  the  servant's  safety  while  he  is  engaged  in 
the  work.  But  prima  facie,  at  least,  it  will 
not  be  presumed  that  a  master  whose  occupa- 
tion is  lawful  Invitee  a  servant  to  come  up- 
on his  premises  or  to  use  his  instrumentali- 
ties to  violate  the  law.  Rollestone  v.  Cas- 
slrer, 8  Oa.  App.  161,  69  S.  Bl  442  0).  If 
the  plaintiff  was  intoxicated,  the  very  mo- 
ment he  became  so,  every  rule,  usage,  instruc- 
tion, direction,  or  command  of  the  master, 
given  him  while  he  was  sober,  by  which  he 
was  authorized  to  enter  upon  the  locomotive 
and  to  take  diarge  of  it,  became  inunediately 
abrogated,  and  remained  so  until  he  became 
sober,  or  until  the  master,  with  knowledge  of 
his  drunkenness,  gave  him  new  authority. 
If  he  was  intoxicated,  and  came  upon  tli« 
company's  premises  for  the  purpose  of  violat- 
ing the  law,  he  was  no  longer  an  employe 
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In  tbe  llae  of  hla  duty,  bnt  waa  a  mere  tiea- 
passer,  or  quasi  treepasser,  and  entitled  to  no 
higher  degree  ct  care  than  any  other  person 
who  might  have  attempted  to  dimb  npon  the 
engine  to  Tlolate  any  other  criminal  statute 
wonld  hare  been.  The  necessary  result  of 
the  court's  action  was  to  deprive  the  railway 
company  of  this  line  of  defense. 

In  the  most  ezcdlent  brief  filed  by  the 
defendant  In  error,  and  in  tbe  concise  and 
pointed  argument  of  bis  counsel,  tbe  insis- 
tence is  made  that  any  error  In  the  rejection 
of  this  statute  and  of  tlie  rules  of  tbe  com- 
pany mpoa  the  subject  of  intoxication  Is 
harmless,  because  the  court  admitted  to  the 
Jury  all  tbe  evidence  offered  upon  the  sub- 
ject of  the  plaintllTa  intoxication,  and  their 
verdict  was.  In  effect,  a  finding  that  he  was 
aot>er.  Not  so;  for  the  Jury  might  have 
found  that,  although  the  plaintiff  was  Intox- 
icated, be  managed  to  conduct  himself  on 
the  particular  occasion  Just  aa  a  sober,  pru- 
dent man  would  have  done,  and  that,  despite 
his  drunkenness,  he  did  no  negligent  act,  and 
in  this  event,  under  the  charge  of  tbe  court, 
he  would  have  been  entitled  to  recover.  Tbe 
statute  of  Nortb  Carolina,  however,  does 
not  forbid  merely  the  intoxicated  engineer, 
who  la  not  capable  of  exercising  ordinary 
care  and  diligence,  from  taking  charge  of  a 
locomotive,  bnt  In  wider  terms  makes  it  a 
misdemeanor  for  any  Intoxicated  person  to  do 
80^  Under  this  statute  intoxication,  not  con- 
duct, is  the  criterion. 

Since  there  is  to  l>e  a  new  trial,  we  may 
add  that  the  court  committed  no  error  in  ex- 
cluding rule  7,  refored  to  aI>ove,  but  should 
have  admitted  rule  19.  Tills  last-named  rule 
Is  especially  rdevant  in  connection  with  the 
North  Carolina  statute  on  the  same  subject 

Judgment  reversed. 

On  Rehearing. 

Oounael  in  his  petition  for  rehearing  makes 
the  point  that  In  tbe  original  decision  we 
considered  tbe  case  as  if  the  negligence  were 
s<dely  that  of  the  engineer  who  moved  the 
engine.  He  insists  that  the  negligence  con- 
sisted in  tbe  fireman's  failure  to  ring  the 
bell.  Tbe  petition  Is  so  worded  as  to  rely 
up<m  tbe  negligence  of  both  these  employes. 
Of  course,  the  thing  that  hurt  the  plaintiff 
was  the  fact  that  the  engineer  moved  the  en- 
gine suddenly  and  before  the  usual  warning 
had  been  given.  The  failure  to  ring  the 
bell  could  not  have  hurt  tbe  plaintiff,  but  it 
did  tend  to  relieve  his  own  action  In  getting 
on  the  engine  at  that  particular  moment  from 
an  imputation  of  contributory  negligence. 
We  concede  that  it  Is  true,  as  counsel  insists, 
that  the  rule  alleged  to  have  been  violated 
reads,  '^he  engine  bell  must  be  rung  before 
the  engine  is  moved,"  and  not  "the  engine 
must  not  be  moved  until  the  bell  is  rung"; 
but  It  is  our  opinion  tliat  the  one  thing  of 
necessity  connotes  the  other. 

Counsel  insists  that  tbe  fireman  who  par- 


ticipated in  the  alleged  negligemce  bad  actnal 
knowledge  of  the  plaintUTs,  preoenoe  at  tbe 
time  of  bis  Injury,  and  that  through  tbe  fire- 
man's actual  knowledge  the  engineer  had 
constructive  knowledge,  and  that  in  light  of 
this  knowledge  of  hla  presence,  actual  to  tbe 
one  servant  and  constructive  to  the  other, 
they  owed  him  ordinary  care,  even  though 
be  was  a  trespasser.  In  our  opinion  it  la 
seldom  that  constructive  knowledge  of  a 
trespasser's  presence  Is  sufficient  to  raise  a 
duty  toward  him.  Oenerally  actual  knowl- 
edge is  required.  No  such  constructive  knowl- 
edge as  Is  here  asserted  is  sufllcient  Besides, 
^en  If  ordinary  care  and  diligence  ever  be- 
comes the  true  standard  of  tbe  measure  of 
duty  owed  a  trespasser,  it  la  to  be  remem- 
bered that  the  same  conduct  may  fulfill  this 
standard  as  to  a  person  In  the  situation  of  a 
trespasser,  and  not  fulfill  It  as  to  a  person 
differently  situated.  As  to  bow  tbe  quantum 
of  ordinary  diligence  varies  In  caaea  of  trea- 
passers,  aee  De  Vane  v.  A.  B.  &  A.  R.  Co.,  4 
Oa.  App.  136,  60  S.  B.  1079 ;  Charleston  By. 
Co.  V.  Johnson,  1  Oa.  App.  441,  67  &  B.  1064. 
The  controlling  error  in  th»  trial  under  re- 
view was  that  the  court,  by  striking  the  de- 
fendant's plea,  shut  off  all  inquiry  into  the 
question  of  the  relative  rights  and  duties  of 
the  respective  parties  to  tbe  transaction,  as 
viewed  trom  the  standpoint  that  tbe  plain- 
tiff came  to  the  engine  to  violate  the  law,  and 
was  therefore  a  trespasser. 
Rehearing  denied. 


JOHNSON  V.  ROME  BT.  &  LIGHT  CO. 
(No.  1,075.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  1908.) 

NXOI.IOXNOK— OONTBIBTTTOBT  NEOLIOENCK. 

The  petition  set  oat  a  cause  of  action,  and 
the  court  erred  in  dismlBsIng  it  on  general  de- 
murrer. 
(Syllabas  by  the  Court) 

Brror  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  Alexander  Johnson  for  personal 
Injurlea  agalnat  tbe  Rome  Railway  &  Light 
Company.  Judgment  for  defendant,  and 
plaintiff  bringa  error.    Reversed. 

This  case  arises  upon  the  court's  sustain- 
ing a  demurrer  to  the  plaintiff's  petltl<»i, 
which  in  substance  alleged  as  follows:  The 
defendant  is  engaged  in  transmitting  elec- 
tric light  and  power,  and  for  that  purpose 
had  wires  strung  along  the  streets  of  tbe 
city  of  Rome.  One  of  the  wires  thus  used 
for  tbe  transmission  of  electricity  was 
strung  around  the  comer  of  Second  avenue 
and  East  Fourteenth  street,  and  had  been 
covered  with  Insulated  wrappings.  By  the 
pressure  of  a  limb  of  a  tree  the  insulation 
had  been  worn  off  for  two  or  more  weeks  at 
tbe  time  of  the  injury  mentioned  in  the  peti- 
tion. The  wire  had  been  caught  under  the 
limb  of  this  tree  and  was  stretched  down- 


Digitized  by 


Google 


492 


02  SOUTHEASTERN  REPORTER. 


(Qa. 


ward  thereby.  The  plaintiff,  as  a  helper  to 
one  Ben  Lumpkin,  had  been  employed  to 
trim  the  trees  along  this  portion  of  the 
street,  and  while  trimming  this  particular 
tree  the  limb  against  which  the  wire  was 
pressed  released  the  wire,  and  It  flew  up  and 
struck  the  plaintiff  on  the  hand.  The  wire 
was  heavily  charged  with  electricity,  and 
the  plaintiff,  in  addition  to  being  shocked, 
was  knocked  out  of  the  tree  to  the  ground, 
a  distance  of  35  feet,  and  thereby  sustained 
enumerated  injuries.  The  plaintiff  alleged 
his  own  Ignorance  of  the  condition  and  dan- 
gerous character  of  the  wire. 

The  following  ordinance  of  the  city  of 
Rome  was  set  forth  In  his  petition:  "All 
electric  light  and  power  wires  must  be  fast- 
ened to  insulated  tie  wires.  The  use  of 
uninsulated  tie  wires  is  prohibited.  All  tie 
wires  must  have  an  Insulation  equal  to  that 
of  the  conducting  wire.  Wires  must  be  tight- 
ly stretched,  and  never  allowed  to  sag  to 
such  an  extent  as  to  be  capable  of  coming 
in  contact  with  each  other,  with  signs,  or 
neighboring  objects."  Likewise  an  ordinance 
of  said  city  was  set  forth  as  follows:  "Be 
it  ordained  that  it  shall  be  unlawful  for  any 
person  or  persons  to  chop,  skin,  cut  or  muti- 
late any  shade  tree  on  tne  sidewalks  or 
streets  in  the  city  of  Rome,  or  to  cut  there- 
from any  limb,  or  drive  any  nails  or  spikes 
or  other  substance  Into  said  trees,  or  to  at- 
tach, fix  or  fasten  any  wire  or  cable  or  any- 
thing else  to  any  tree,  or  in  any  manner  in- 
terfere with  the  same,  and  any  person  violat- 
ing this  ordinance,  upon  conviction  of  the 
same,  shall  be  fined  not  more  than  one  him- 
dred  dollars  or  sentenced  to  work  on  the 
streets  of  the  city  not  longer  than  30  days: 
Provided,  that  any  person  desiring  to  cut  or 
trim  any  shade  tree  on  the  sidewalks  or 
streets  of  the  city  may  make  application  to 
the  chairman  of  the  street  committee  for  a 
permit,  and  if  the  chairman  of  the  street 
committee  shall  decide  that  it  is  necessary 
to  trim  or  cut  the  trees  or  tree  mentioned 
In  said  application  he  ntay  grant  the  same, 
stating  in  the  permit  how  It  shall  be  done 
and  that  said  work  must  be  done  under  the 
supervision  of  the  street  overseer." 

Plaintiff  further  alleged  that  In  pursuance 
of  this  last-mentioned  ordinance  Ben  Lump- 
kin, the  man  by  whom  be  had  been  em- 
ployed, had  made  aiq>Ilcation  to  trim  this 
tree,  and  that  the  following  permit  had  been 
granted:  "Rome,  Oa.,  Jan.  15,  1907.  This 
permit  authorizes  Ben  Lumpkin  to  perform 
according  to  city  ordinances  the  following 
named  work:  Cut  limbs  off  of  trees  on  Sec- 
ond avenue  in  front  of  Dr.  Harbin's  and  oth- 
ers. This  permit  is  to  be  approved  by  chair- 
man of  street  committee  before  work  is  done. 

At  No.  on (street  or  avenue), 

the  said  number  being  the  place  of  business 

or  residence  of .    This  permit  must  be 

delivered  to  the  city  sanitary  Inspector,  who 
must  be  present  when  said  work  Is  done. 


J.  R.  Cantrell,  City  Clerk.  Permission:  F.  J. 
Kane,  Chairman  St  Com." 

The  plaintiff  further  alleged  that  this  per- 
mit was  printed  on  a  plumber's  permit  blank, 
and  by  reason  of  the  form  on  which  it  was 
printed  the  work  was  erroneously  directed 
to  be  done  under  the  supervision  of  the  city 
sanitary  Inspector,  instead  of  the  street  over- 
seer. The  defendant  is  charged  with  being- 
negligent  in  allowing  the  wire  to  run  against 
the  tree,  in  allowing  it  to  remain  there,  in 
allowing  the  insulation  to  be  rubbed  off,  and 
in  failing  to  inspect,  discover,  and  remedy 
such  condition;  also  it  is  charged  that  the 
wire  was  not  tightly  stretched,  but  sagged 
and  bung  agamst  said  tree,  in  violation  of 
the  ordinance  -mentioned  above,  and  that  it 
was  negUgrent  In  permitting  contact  between 
the  live  wire  and  the  tree.  In  violation  of  said 
ordinance. 

Seaborn  &  Barry  Wright,  for  plaintiff  In 
error.    Dean  &  Dean,  for  defendant  In  error. 

POWELL^  J.  (after  stating  the  facts  as 
above).  If  the  defendant  was  rightfully  in 
the  tree,  the  petition  sets  forth  a  cause  of 
action.  Atlanta  Consolidated  Street  Railway 
V.  Owlngs,  97  Ga.  663,  25  S.  B.  877,  83  L.  R. 
A.  798.  (Compare  Augusta  Street  Railway 
Co.  V.  Andrews,  89  Oa.  653,  16  S.  E.  203. 
The  contention  of  the  electric  company  1» 
that  the  plaintiff  was  In  the  tree,  attempting 
to  trim  it,  without  first  complying  with  the- 
city  ordinance  which  he  himself  sets  op  in 
his  petition.  This  tree  was  not  the  property 
of  the  electric  company,  and  therefore  the' 
plaintiff  was  not  a  trespasser  upon  its  prem- 
ises; and  those  decisions  which  define  the 
relative  duties  existing  between  landowners 
or  similar  proprietors  and  trespassers  upon 
their  premises  are  not  immediately  in  point 
On  the  other  band,  if  the  plaintiff  at  the  tlm& 
of  the  injury  was  himself  engaged  in  an  un- 
lawful act,  and  this  was  the  proximate,  con- 
tributing cause  of  his  injury,  he  should  not 
recover,  provided  the  particular  phase  of  his 
conduct  in  which  the  unlawfulness  consisted 
was  an  act  of  which  the  defendant  had  a 
right  to  complain,  either  by  reason  of  the  fact 
that  It  breached  some  duty  which  the  plain- 
tiff as  a  fellow  citizen  owed  to  the  defendant, 
or  because  the  plaintiff  placed  himself  with- 
in the  range  of  the  defendant's  dangerous  in- 
strumentality in  a  manner  which  the  defend- 
ant could  not  reasonably  have  anticipated. 
See  Piatt  v.  So.  Photo  Material  Co.,  4  Ga. 
App.  164,  60  S.  Hi.  1068.  The  mere  fact  that 
the  plaintiff  is  doing  some  criminal  act  at 
the  time  he  is  injured  will  not  necessarily  as 
a  matter  of  law  prevent  a  recovery  from  a 
defendant  by  whose  negligence  he  has  been 
injured.    This  rule  Is  well  settled. 

But,  looking  to  the  question  as  to  whether 
the  plaintiff  was  in  the  tree  In  violation  of 
law,  we  cannot  say  that  he  was.  The  ordi- 
nance of  the  city  clearly  contemplates  that 
such  persons  as  obtained  permission  from  the 
chairman  of  the  street  committee  might  law- 
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folly  tl\m  or  cat  sbade  trees  In  tbe  city;  and, 
of  course,  jwrmisBlon  to  a  principal  would  be 
flnfflclent  authority  for  all  agents  or  belpers 
working  under  bis  supervision.  It  Is  true 
tbat  tbe  ordinance  directs  that  tbe  chairman 
of  the  street  committee  shall  state  in  the 
permit  how  tbe  work  is  to  be  done  and  shall 
Klirect  tbat  it  be  done  upder  tbe  supervision  of 
the  street  overseer;  but  we  think  tbat  these 
provisions  of  tbe  ordinance  are  merely  direc- 
tory, and  that  a  person  who  has  obtained  tbe 
permission  of  tb«  chairman  of  tbe  street  com- 
inittee  could  not  be  convicted  of  a  violation 
of  the  ordlsanee,  even  though  that  official 
omitted  to  state  therein  the  details  referred 
to.  In  th%  present  Instance  tbe  formal  permit 
Is  written  upon  a  plumber's  blank,  and  Is 
signed  by  tbe  city  clerk;  but  by  bis  indorse- 
ment thereon  tbe  chairman  of  the  street  com- 
mittee has  also  expressed  bis  permission. 
But,  even  if  under  this  permit  tbe  presence 
of  the  city  sanitary  inspector  was  necessary 
while  the  work  was  In  progress,  this  require- 
ment was  In  no  wise  for  the  benefit  of  the 
defendant,  and  his  absence  does  not  give  It 
any  better  position  In  tbe  case.  See  the  Piatt 
Case,  supra,  headnote  2  (c). 

If  the  plaintiff  stood  charged  with  a  viola- 
tion of  this  ordinance,  and  the  facts  which 
appear  In  this  record  were  before  us,  we 
would  have  to  bold  that  be  could  not  be  con- 
victed, because  of  his  substantial  compliance 
with  tbe  ordinance.  His  position  Is  entirely 
different  from  that  of  the  plaintiff  in  the 
Chapman  Case  (decided  this  day)  62  S.  E.  488, 
for  according  to  the  allegations  there  the 
plaintiff  came  upon  the  premises  of  tbe  de- 
fendant and  put  himself  within  the  range  of 
a  dangerous  instrumentality  for  the  avowed 
purpose  of  committing  a  crime.  In  tbe  pres- 
ent case  the  plalntlfT,  with  every  Intention  of 
obeying  the  law  and  after  substantial  com- 
pliance with  its  terms,  went,  not  upon  the 
premises  of  the  defendant,  but  upon  the 
premises  of  a  third  person,  tbe  city,  to  do  an 
act  which  was  apparently  legal,  and  which, 
■o  far  as  the  relations  between  the  parties 
are  concerned,  was  affected  with  no  illegality. 
The  court  erred  in  sustaining  the  demurrer. 

Judgment  reversed. 


CHARLES  V.  VALDOSTA  FOUNDRY  ft 

MACHINE  CO.     (No.  1,017.) 
<Conrt  of  Appeals  of  Oeorgia.    Sept.  28,  lOOa) 

1.  CoBPOBATioRS  —  Pleading— Debcbiftion— 

DeUUBSES— "Coup  ART." 

The  words  "Valdosta  Foundry  ft  Machine 
Company"  import  a  corporation,  and  are  suffi- 
cient as  against  a  special  demurrer  on  the 
ground  tbat  there  is  no  party  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  g  2053. 

For  other  deflnitlons.  gee  Words  and  Phrases, 
vol.  2,  pp.  1847-1350.!l 

2.  Same— UsK  or  Tbade-Name. 

An  individual,  who  is  doing  business  in  a 
trade-name,  can  in  sach  trade-name  sue  and  be 
sued,  especially  where  the  suit  relates  to  the 
bnsioesa  conducted  in  tiiat  name.    If  the  name 


in  which  suit  is  brought  is  not  in  fact  the 
plaintiff's  trade-name,  tbe  question  should  be 
made  by  a  plea  of  misnomer,  and  not  by  demur- 
rer to  the  declaration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  H  156,  16?.] 

8.  RxFLEviir  —  PETrrioN  —  Descbiptioit  or 
Pbopebtt. 

In  a  suit  to  recover  personal  property,  a 
petition  which  sets  forth  the  name  of  each  arti- 
cle of  property'  sued  for  and  the  value  of  each 
article  is  sufficiently  definite  as  to  the  descrip- 
tion of  the  property.  These  general  terms  of 
identification  can  be  aided  and  rendered  specific 
by  parol  testimony. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  42,  Replevin,  t  215.] 

4.  Evidence  — DocuKENTB  —  Bnx  of  Sale  — 

Notice. 

A  conditional  bill  of  sale,  duly  recorded,  is 
admissible  in  evidence  without  preliminary  proof 
of  execution;  and  where  such  bill  of  sale 
specified  the  property  sold  as  named  articles  of 
machinery  traueht  from  tbe  vendor  this  was  suf- 
ficient to  put  all  persons  dealing  with  the  vendee 
on  notice  of  tbe  vendor's  title. 

nSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  1571.] 

6.  Appeai/— Review— Evidence. 

There  is  no  reversible  error  in  any  of  the 
assignments,  and  the   undisputed  evidence  de- 
manded the  verdict  as  rendered. 
(Syllabus  by  tbe  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Action  by  tbe  Valdosta  Foundry  ft  Machine 
Company  against  J.  B.  Charles.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  Valdosta  Foundry  &  Machine  Com- 
pany brought  an  action  of  trover  In  the  city 
court  of  Sylvester  against  J.  B.  Charles.  Th^ 
petition  contains  the  usual  allegations  as  to 
title  in  the  plaintiff,  possession  by  tbe  defend- 
ant, value,  and  demand  and  refusal,  and  sets 
forth  tbe  following  description  of  the  prop- 
erty: "One  6x13  Fay  Company  Inside  mould- 
er ;  one  dry  kiln ;  one  Goodie  &  Waters  re- 
saw;  one  Smith  comb,  rip  and  cut  saw; 
one  board  conveyor;  one  baul-up  rig  and 
cars;  one  sawdust  rig  and  chain;  one  iron 
car;  two  30  lb.  frog  and  switches;  one  lath 
binder;  one  twin  engine;  one  2,000  lb.  bal- 
ance wheel ;  one  24x16  mandrel  pulley ;  for- 
ty feet  2-3/ia  shafting;  five  boxes;  five 
coupling;  sixty  feet  2-7/16  shafting  (Job 
199),  and  one  saw  guide." 

To  this  petition  the  defendant  filed  a  spe- 
cial demurrer  on  the  following  grounds:  (1) 
That  it  nowhere  appears  in  the  declaration 
whether  the  Valdosta  Foundry  &  Machine 
Company  Is  a  partnership,  a  corporation,  or 
tbe  mere  trade-name  of  an  Individual.  (2) 
Because  the  description  of  the  property  sued 
for  as  set  out  in  the  petition  is  insufficient  to 
put  the  defendant  on  notice  as  to  the  particu- 
lar property  referred  to;  this  ground  of  the 
demurrer  going  to  the  description  of  each 
item  of  tbe  property  embraced  in  the  petition, 
it  being  insisted  that  ttie  description  as  given 
la  too  indefinite  to  enable  tbe  defendant  to 
intelligently  prepare  a  defense.    (3)  That  it 
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nowhere  appears  In  the  petition  wbat  right 
the  plaintiff  has  to  any  Item  of  the  property 
therein  apeclfled;  the  bare  allegation  of  title 
to  Buch  property  being  Insufficient.  (4)  That 
the  petition  does  not  set  out  the  definite  and 
specific  value  of  each  item  of  the  property 
sued  for ;  the  statement  of  the  aggregate  val- 
ue being  insufficient. 

To  meet  the  grounds  of  the  special  demur- 
rer the  petition  was  amended  as  follows:  (1) 
"By  Inserting  after  the  words,  The  petition 
of  Yaldosta  Foundry  &  Machine  Company,' 
in  the  first  portion  of  the  petition,  and  be- 
fore the  first  paragraph  of  the  same,  the  fol- 
lowing words:  'The  same  being  a  trade-name 
under  which  B.  L.  Thomas  does  business,'  so 
that  that  iwrtlon  of  the  petition,  when  amend- 
ed, shall  read  as  follows:  'The  petition  of 
the  Valdosta  Foundry  &  Machine  Company, 
the  same  being  a  trade-name  under  wtilch 
B.  Li.  Thomas  does  business,  resfpectfully 
shows,' "  etc.  (2)  By  giving  the  specific  value 
of  each  Item  of  the  property.  (3)  By  striking 
from  the  petition  the  aggregate  value  of  $1,- 
000,  and  tn  lieu  thereof  Inserting  as  the  ag- 
gregate value  $2,460.50. 

The  defendant  objected  to  the  foregoing 
amendment  on  the  grounds  that  there  was  not 
enough  to  amend  by,  that  the  amendment  of- 
fered showed  that  the  suit  was  null  and  void 
for  want  of  the  proper  party  plaintiff,  and 
that  It  sought  to  add  a  new  party  plaintiff. 
The  amendment  was  allowed,  and  this  ruling 
excepted  to  pendente  lite.  After  the  petition 
had  been  amended  as  above  set  forth,  the 
defendant  moved  to  dismiss  the  same,  "be- 
cause said  proceeding  is  absolutely  null  and 
void  for  want  of  a  proper  party  plaintiff,  the 
Valdosta  Foundry  &  Machine  Company  being 
neither  a  partnership  nor  a  corporation,  but 
the  mere  trade-name  under  which  E>.  U 
Thomas  does  business,"  and,  being  neither 
a  natural  person,  a  corporation,  nor  a  part- 
nership, could  not  legally  Institute  the  ac- 
tion, and,  there  being  no  party  plaintiff,  the 
suit  is  a  mere  nullity  and  cannot  be  amend- 
ed. The  court  overruled  the  motion  to  dis- 
miss, and  the  defendant  excepted.  A  general 
demurrer  was  also  filed  by  the  defendant, 
which  was  overruled,  and  the  judgment  over- 
ruling the  same  was  excepted  to  pendente 
lite. 

After  the  overruling  of  the  defendant's  spe- 
cial and  general  demurrers,  and  of  his  mo- 
tion to  dismiss,  the  defendant  filed  a  plea  de- 
nying each  paragraph  of  the  plalntlfTs  peti- 
tion, and  the  case  went  to  trial  before  a 
jury.  After  the  evidence  of  the  plaintiff  waa 
heard,  the  defendant  introducing  none,  the 
court  directed  a  verdict  for  the  plaintiff  for 
$949.87,  and  the  defendant  filed  a  motion  for 
a  new  trial,  embracing  some  of  the  grounds 
already  covered  by  exceptions  to  the  judg- 
ment overruling  the  demurrer,  and,  besides 
the  general  grounds,  the  following  additional 
special  assignments  of  error:  (1)  The  direc- 
tion of  «  verdict  for  the  plaintiff,  as  there 
was  a  conflict  in  the  evidence  as  to  the  value 


of  each  and  every  item  of  property  in  qnes- 
tion;  (2)  that  the  identity  of  the  property 
had  not  been  conclusively  proved;  (3)  that 
the  title  of  the  plaintiff  to  the  property  in 
controversy  was  not  shown  by  the  evidence; 
(4)  that  the  court  erred  in  admitting  in  evi- 
dence the  conditional  bill  of  sale  covering 
the  property  in  controversy,  without  first  re- 
quiring proof  of  its  execution,  and  because 
the  description  of  the  property  contained  In 
this  Instrument  was  not  snffident  to  show 
that  it  was  the  same  property  testified  about 
and  sued  for,  or  to  put  the  defendant  on  no- 
tice that  the  title  to  the  property  th^ein 
described  was  in  ttie  plaintiff.  The  court  de- 
nied the  motion  for  a  new  trial,  and  this 
judgment  is  assigned  as  error. 

C.  B.  Hay  and  Claude  Payton,  for  plaintiff 
In  error.  J.  B.  Murrow  and  Perry  &  William- 
son, for  defendant  In  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  1,  2.  The  words  "Valdosta  Foundry 
&  Machine  Company"  import  a  corporation, 
and  the  court  properly  overruled  the  special 
demurrer  based  on  the  ground  that  there  was 
no  party  plaintiff.  Van  Winlde  Gin  &  Ma- 
chine Works  V.  Mathews,  2  6a.  App.  248,  6S 
S.  B.  30t!;  Georgia  Flie  Association  v.  Bor- 
chardt,  123  Ga.  185,  51  S.  B.  429;  Holcomb 
V.  Cable  Co.,  119  Ga.  466,  46  S.  E.  671.  The 
amendment  of  the  petition,  therefore,  setting 
out  the  real  character  of  the  plaintiff,  was 
unnecessary,  unless  it  was  denied  that  the 
plaintiff  was  a  corporation  and  this  denial 
was  shown  by  proof.  The  amendment,  how- 
ever, was  allowed  by  the  court,  and,  the  peti- 
tion as  amended  showing  that  the  plaintiff 
was  in  fact  not  a  corporation,  but  was  an 
assumed  or  trade  name  of  an  Individual,  the 
question  made  by  the  motion  to  dismiss  the 
petlti(xi  oa  the  ground  that  the  salt  was 
brought  neither  by  a  corporation,  a  partner- 
ship, nor  a  natural  person,  and  that  there- 
fore there  was  no  real  party  plaintiff,  is  nec- 
essary to  be  determined.  The  motion  to  dis- 
miss, being  in  the  nature  of  a  graieral  de- 
murrer, admits  the  truth  of  the  allegatioB 
that  the  Valdosta  Foundry  &  Machine  Com- 
pany was  the  trade-name  under  which  B.  L. 
Thomas  did  business;  so  the  question  arises 
whether  an  individual  can.  In  an  assumed 
or  trade  name,  bring  a  suit  It  Is  well  set- 
tled by  frequent  decisions  of  the  Supreme 
Court  that  no  suit  can  be  lawfully  prosecuted 
save  in  the  name  of  a  plaintiff  having  a  legal 
entity  either  as  a  natural  or  as  an  artificial 
person;  In  other  words,  that  In  every  suit 
brought  In  this  state  there  must  be  a  real 
plaintiff  and  a  real  defendant  Anderson  ic 
Brumby,  116  Ga.  649,  42  S.  R  77;  W.  &  A. 
Railway  Co.  v.  Dalton  Marble  Works,  122 
Ga.  774,  50  S.  Bi  97a  The  underlying  pur- 
pose in  requiring  that  there  shall  be  real  par^ 
ties  to  all  litigation  is  that  there  shall  be 
some  one  upon  whom  the  judgment  of  the 
court  shall  be  ^ective. 

It  is  entirely  competent  for  a  person  to  as- 
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Bome  any  boalnen  nama  which  he  desires, 
exc^t  as  prohibited,  by  statute  (see  QIt. 
Code  1896^  {  2636),  and  all  contracts  made 
l^  him  in  that  name  shall  be  binding,  and 
If  be  brings  suit  tn  that  name  he  will  be  aft- 
erwards estopped  from  denying  the  Mndlng 
effect  of  any  Judgment  in  such  suit;  and  the 
person  who  thus  sues  in  a  trade  or  business 
name  cannot.  In  his  real  name,  be  afterwards 
heard  to  dispute  any  judgment  rendered  in 
the  case  in  which  he  was  a  party  plaintiff 
under  the  assumed  or  trade  name.  Clark 
Brothers  v.  Wythe,  126  Oa.  24,  54  S.  B.  908. 
Mr.  Justice  Atkinson,  in  the  case  Just  cited, 
■ays:  "So  it  is  not  so  much  the  name,  but 
the  Identity  of  the  person  who  causes  the 
name  to  be  employed,  that  Is  the  main  ques- 
tion." And  further:  "If  Mrs.  "Wyche  under 
the  assumed  name  [Oeorge  Foundry  &  Ma- 
chine Works]  caused  the  foreclosure  proceed- 
ing to  be  instituted  in  that  name,  the  pro- 
ceeding, so  far  as  she  is  concerned,  would 
not  be  wanting  in  respect  to  a  real  party 
idaintiff,  and  she  would,  after  Judgment,  be 
estopped  to  raise  the  point  that  the  suit  was 
not  brought  in  the  name  of  a  natural  per- 
son, a  partnership,  or  a  corporation.  She 
Is  capable  of  suing.  By  her  true  name,  or 
whatever  name  she  adopts,  the  suit  will  be 
sufficient  to  bind  her  whenever  it  appears 
that  It  is  instituted  at  her  Instance.  It  is  not 
a  question  of  flctltiouB  parties.  The  parties 
are  real,  one  acting  nnder  an  assumed  name, 
but  nevertheless  a  real  party."  The  for©, 
closure  proceeding  alluded  to  by  the  learned 
Justice  was  instituted  by  Mrs.  Wyche  nnder 
the  assumed  name  of  Oeorge  Foundry  & 
Machine  Works,  which  was  admitted  to  have 
been  the  name  nnder  which  she  conducted 
business;  the  mortgage  being  made  to  her 
In  that  name.  Under  a  plea  of  recoupment  a 
verdict  was  obtained  against  the  plaintiff  in 
excess  of  the  amount  sued  for,  and  Mrs. 
Wyche  subsequently  contested  the  validity  of 
this  verdict  and  of  the  Judgment  obtained 
thereon  on  the  ground  that  there  was  no 
legal  entity  as  a  party  plaintiff  in  the  fore- 
closure suit,  and  that  she,  as  an  individual, 
was  not  bound  by  the  Judgment  In  that  suit 
The  Supreme  Court  held  that  she  could  not, 
after  having  instituted  suit  in  her  trade  or 
business  name,  deny  in  her  real  name  the 
validity  of  the  Judgment  or  its  binding  effect 
upon  her. 

We  think  the  principle  announced  in  this 
case  Is  applicable  to  a  suit  by  a  party  In  a 
trade  or  business  name ;  In  other  words,  that 
if  a  Judgment  In  such  a  suit  would  be  bind- 
ing upon  the  real  party  suing  In  such  business 
or  trade  name,  the  suit  itself,  being  one  by 
an  individual  in  his  assumed  or  trade  name, 
would  meet  the  requirement  of  the  law  that 
there  should  be  a  real  party  plaintiff.  Under 
the  doctrine  laid  down  in  the  Clark  Case, 
snpra,  a  defendant,  sued  by  a  plaintiff  under 
an  assumed  or  trade  name,  where  a  Judg- 
ment is  obtained  against  him,  could  not  have 
such  Judgment  set  aside  or  arrested  on  the 


ground  that  there  was  no  real  party  plain- 
tiff. Of  course,  the  defendant  is  entitled  to 
be  sued  by  a  real  party  plaintiff,  and  H  he 
desires  to  contest  the  fact  that  he  Is  so  sued 
he  can  do  so  by  a  plea  in  abatement,  and  set 
np  a  misnomer  in  the  name  of  the  party  plain- 
tiff. But  If  he  admits,  as  he  does  by  genera) 
demurrer  or  by  motion  to  dismiss,  that  he  is 
in  fact  sued  by  a  real  party  plaintiff,  although 
In  such  suit  the  trade  or  business  name  is 
used,  we  can  see  no  reason  in  law  or  logic 
why  such  suit  would  not  be  a  valid  one 
against  him,  or  why  he  would  not  be  fully 
protected,  and  the  purpose  of  the  law  In  re- 
quiring real  parties  substantially  complied 
with.  We  therefore  conclude  that  either  a 
natural  or  artlflcial  person,  who  is  transact- 
ing business  under  an  assumed  or  trade  name, 
can  in  such  name  maintain  or  defend  a  suit. 
This  Is  clearly  indicated  by  the  decision  in 
the  Clark  Case,  supra,  and  we  think  is  im- 
plied by  the  Supreme  Court  in  the  case  of 
Wbitt  V.  Blount,  124  Ga.  671,  68  S.  B.  206. 
It  is  a  well-known  fact  that  many  firms  re- 
tain their  original  name  many  years  after 
the  original  partners  composing  them  have 
either  retired  or  died,  and  that  business  Is 
continued  to  be  transacted  in  the  name  of 
such  original  firms ;  and  we  see  no  legal  rea- 
son why  individuals  may  not  be  allowed  to 
adopt  as  their  trade  or  business  name  any 
name  they  please,  and  by  such  name  sue  and 
be  sued. 

The  plaintiff  in  error  relies  upon  the  case 
of  W.  &  A.  B.  Co.  v.  Dalton  Marble  Works, 
122  6a.  774,  50  S.  B.  97&  In  that  case  the 
suit  was  brought  by  the  "Dalton  Marble 
Worlu,"  and  a  motion  was  made  to  dismiss 
on  the  ground  that  there  was  no  allegation 
that  the  Dalton  Marble  Works  was  a  corpora- 
tion or  partnership,  and  It  was  not  the  name 
of  an  Individual.  To  meet  this  objection  an 
amendment  was  made,  adding  after  the  words 
"Dalton  Marble  Works"  the  words  "H.  P. 
Oolvard,  Proprietor."  The  court  held  that 
it  was  not  certain  that  the  name  "Dalton 
Marble  Works"  imported  either  a  corpora- 
tion or  a  partnership,  and  that  the  amend- 
ment negatived  such  a  construction  of  the 
words,  but,  on  the  contrary,  showed  that  the 
"Dalton  Marble  Works"  was  In  fact  neither  a 
corporation,  a  partnership,  nor  an  individual, 
but  merely  the  name  of  Oolvard's  property; 
that  the  words  "H.  P.  Oolvard,  Proprietor," 
simply  indicated  that  be  was  the  owner  of 
the  "Dalton  Marble  Works,"  and  that  the 
suit  was  therefore  instituted  In  the  name,  not 
of  a  natural  or  artlflcial  person,  but  of  a 
piece  of  property,  and  that  therefore  there 
was  no  real  party  plaintiff.  In  the  present 
case  tbe  amendment  which  was  allowed  al- 
leged that  the  Yaldosta  Foundry  &  Machine 
Company  was  tbe  trade-name  of  B.  L.  Thom- 
as, under  which  be  was  in  fact  doing  busi- 
ness. The  words  added  by  the  amendment 
disclosed  a  real  individual,  carrying  on  bi» 
business  nnder  a  definite,  fixed  trade-name. 
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which  was  used  by  the  real  Individual  In  bis 
suit.  The  two  cases  are  therefore  distinguish- 
ed In  the  allegations  made  by  the  amend- 
ments^ respectively ;  and  we  think,  as  above  In- 
dicated, that  the  case  sub  jndlce  falls  more 
clearly  within  the  reason  of  the  rule  as  laid 
down  by  the  Supreme  Court  in  the  Clark 
Case,  supra. 

3,  4.  The  description  of  the  property  sued 
for,  set  out  In  the  petition  as  amended,  is 
sufficiently  specific  and  definite.  If  this  de- 
scription leaves  any  doubt  as  to  the  Indentl- 
ty  of  the  property,  the  doubt  can  l>e  easily 
solved  by  parol  evidence.  In  pleading  very 
meager  terms  of  identity  may  be  sufficient; 
parol  evidence  being  admissible  under  such 
general  words  of  description  to  identify  the 
property.  In  mortgages  or  conditional  sales 
of  property  "the  courts  lay  liold  of  slight 
circumstances  to  supplement  the  descriptive 
words."  The  words  of  description  contain- 
ed in  this  petition  are  more  definite  and 
specific  than  similar  descriptive  words  ap- 
proved by  the  Supreme  Court  as  sufiicient 
In  the  case  of  Thomas  Furniture  Co.  v.  T. 
&  C.  Furniture  Co.,  120  6a.  878,  48  S.  B. 
333. 

The  ground  of  special  demurrer  that  the 
petition  did  not  give  the  value  of  each  ar- 
ticle sued  for,  and  that  it  was  not  sufficient, 
on  the  question  of  value,  to  state  only  the 
aggregate  value  of  the  articles,  is  sufficient- 
ly met  by  the  amendment,  which  was  prop- 
erly allowed.  This  amendment  sets  forth, 
opposite  the  name  of  each  one  of  the  arti- 
cles sued  for,  its  value,  and  then  the  aggre- 
gate value  of  the  articles. 

6.  The  grounds  of  the  motion  for  a  new 
trial  are  without  merit    There  was  no  con- 


flict in  the  evidence  as  to  the  Identity  of  the 
property  sued  for,  or  the  fact  that  it  belonged 
to  the  plaintiff,  and  that  It  was  in  the  pos- 
session of  the  defendant  when  demand  was 
made  and  when  the  suit  was  filed.  Only 
two  witnesses  testified  on  the  question  of 
value,  and  the  verdict,  as  directed  by  the 
court,  was  for  a  less  sum  than  the  amount 
testffied  to  by  either  witness.  The  property 
sued  for  was  the  same  property  which  tiad 
been  sold  by  the  plaintlfF,  as  set  out  and 
described  in  the  conditional  bill  of  sale,  and 
the  title  of  the  plaintiff  to  the  property  in 
question  was  retained  until  paid  for  by  this 
written  instrument  which  was  duly  executed 
and  recorded.  Besides  this  documentary 
evidence  of  title,  the  plaintiff  swore  positive- 
ly that  the  property  belonged  to  him,  and 
there  was  no  denial  of  this  fact  by  the  de- 
fendant On  the  general  grounds,  therefore, 
the  verdict  was  the  only  one  that  could  have 
been  rendered  under  the  undisputed  evidence 
and  all  reasonable  inferences  fairly  deduci- 
ble  therefrom. 

There  was  no  error  in  admitting  In  evi- 
dence the  conditional  bill  of  sale,  covering 
the  articles  sued  for,  without  preliminary 
proof  of  its  execution.  It  was  not  object- 
ed to  as  Improperly  admitted  to  record,  and 
when  such  instruments  are  duly  executed 
and  recorded,  they  are  admitted  in  evidence 
without  formal  proof  of  execution,  as  In  the 
case  of  mortgages.  Anderson  v.  Leverette, 
116  Oa.  732,  42  S.  B.  1026. 

We  find  no  merit  in  any  of  the  ajasign- 
menta  of  error,  and'  the  Judgment  is  tber^ 
fore  affirmed. 

Judgment  affirmed. 
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WiaXyH  WATBB,  LIOfiT  &  POWEB  CO.  y. 

TOWN  OF  WBLCH  et  al. 

(Suiweme  Conit  of  App«ali  of  West  Virgiiifau 

8«pt  11,  1906.) 

1.  CORSriTDTIONAI.      LAW  —  Obligatioii      Or 
Contracts— Mandavub— Tax   Levt. 

A  town  makes  a  contract  for  furnishing  it 
for  public  use  light  and  water.  At  the  date  of 
the  contract  statute  gives  the  town  power  to 
tax  up  to  a  certain  rate  or  limit.  A  later  re- 
troactive statute  limits  the  power  of  the  town 
to  tax  to  a  lower  rate.  The  later  statute  is 
void,  as  to  such  prior  contract,  under  federal 
and  state  Constitutions,  because  impairing  the 
obligation  of  the  contract,  and  the  courts  will 
compel  the  town  to  impose  taxes  at  a  rate  suf- 
ficient to  meet  such  contract,  notwithstanding 
such  later  act,  so  its  levy  do  not  exceed  the  lim> 
it  fixed  by  the  statute  in  force  at  the  date  of  the 
contract. 

2.  MuiflCIFAI.  COBFOBATIOHB— MaRIOIFAL  III- 
DEBTEDRE8B. 

Municipal    Indebtedness   forbidden    by    the 
Constitntion  discussed  by  Judge  Brannon. 
(Syllabus  by  the  Court) 

Application  by  tbe  Welch  Water,  Light  & 
Power  Company  for  a  writ  of  mandamus 
against  tbe  town  of  Welch  and  others.  Writ 
awarded. 

Backer,  Anderson,  Strother  &  Hughes,  for 
petitioner.    B.  B.  Smith,  for  respondents. 

BRANNON,  J.  In  March,  1902,  the  town 
of  Welch  granted  to  D.  J.  Howell  a  franchise 
to  use  Its  streets  and  alleys  for  supplying 
electric  light  and  water  for  public  and  pri- 
vate nae  In  the  town,  and  contracted  with 
Howell  to  furnish  light  and  water  for  the 
public  use  of  the  town  for  a  term  of  years ; 
the  town  agreeing  to  pay  Howell  a  compen- 
sation by  periodical  Installments.  Howell  as- 
signed the  right  conferred  upon  him  by  the 
franchise  to  Welch  Water,  Light  &  Power 
Company,  a  corporation,  and  that  corporation 
erected  a  plant,  and  for  a  number  of  years 
up  to  the  present  time  furnished  tbe  town 
for  Its  use  light  and  water,  for  which  it  be- 
came indebted  to  the  corporation  In  a  con- 
siderable sum,  and  issued  to  it  various  or- 
ders or  drafts  payable  out  of  the  town  treas- 
ury. These  drafts  were  presented  to  tbe 
sergeant  of  the  town  for  payment,  but  he 
failed  to  pay  them,  saying  that  there  was  no 
money  In  the  treasury  with  which  to  pay 
them.  The  water  company  demanded  of  the 
<»ancU  that  it  levy  a  tax  to  pay  the  same, 
but  the  councO  failed  to  do  so,  and  said  or- 
ders remain  unpaid.  The  company  asks  a 
mfiadamns  to  compel  such  levy. 

/^tA  the  date  of  the  contract,  the  statute  law 
authorized  tbe  town  to  impose  taxes  up  to 
the  rate  of  |1  on  the  $100  property  valua- 
tion, but  In  1905  the  Legislature  passed  an 
act  limiting  the  power  of  taxation  of  the 
town  to  50  cents  on  the  $100  valuation,  and 
In  1907  passed  an  act  limiting  It  to  40  cents, 
and  in  1908  passed  an  act  still  further  Umlt- 

.  Ing  tbe  rate  to  35  cents  on  the  $100  valuation. 
Tbe  water  company  asks  this  court  for  a 
mandamus  against  the  town  council  to  re- 
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quire  it  to  impose  a  tax  to  pay  said  debt 
It  Is  settled  law  that  a  statute  In  force  at 
the  date  of  a  contract  Is  an  element  of  It  as 
to  Its  construction  and  binding  force  or  obli- 
gation, aa  much  as  if  the  written  contract 
expressly  so  declared.  United  States  t.  Quin- 
ce, 4  Wall.  555.  18  L.  Ed.  408.  Louisiana  v. 
Pllsbnry,  106  U.  8.  278,  26  L.  Ed.  1090,  holds 
that  tax  laws  for  taxes  to  meet  ci^  con- 
tracts are  part  of  such  contracts.  See  8  Cyc. 
931,  and  15  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
1046.  The  contract  involved  in  this  case  had 
by  the  statute  law  then  in  force  taxation  as 
its  only  means  of  payment,  and,  liability  for 
payment  being  a  most  vital  element  of  the 
contract,  we  can  say  that  the  parties  looked 
to  taxation  as  the  source  of  payment,  the  on- 
ly means  of  payment.  The  law  then  In  force 
gave  the  town  power  to  levy  taxes  up  to 
the  rate  of  %\  on  the  $100  valuation  of  prop- 
erty. That  was  a  part  of  the  contract  The 
parties  looked  to  this  taxation,  and  contract- 
ed with  reliance  upon  It  The  Legislature 
could  not  Impair  the  contract  or  change  its 
obligation  by  either  wholly  taking  away  tbe 
power  of  taxation  or  limiting  it  so  as  to 
destroy  or  delay  payment,  or  render  pay- 
ment uncertain  or  indefinite,  because  the  fed- 
eral and  state  Constitutions  forbid  any  stat- 
ute impairing  the  obligation  of  contracts. 

It  does  not  help  the  case  to  say  that  be- 
cause the  rate  of  taxation  is  only  lessened 
there  Is  no  impairment  of  the  contract,  for  it 
has  been  held  that  "the  objection  to  a  law  on 
the  ground  of  its  impairing  the  obligation  of 
a  contract  can  never  depend  upon  the  extent 
of  the  change  which  the  law  efTects  in  It. 
Any  deviation  from  its  terms  by  postponing  or 
accelerating  the  period  of  performance  which 
It  prescribes,  Imposing  conditions  not  express- 
ed In  tbe  contract,  or  dispensing  with  those 
that  are,  however  minute  or  apparently  Imma- 
terial In  their  effect  upon  the  contract,  Im- 
pairs its  obligation."  Green  y.  Biddle,  8 
Wheat  84,  6  L.  Ed.  647.  "One  of  the  tests 
that  a  contract  has  been  Impaired  is  that  its 
value  has  by  legislation  been  diminished.  It 
is  by  tbe  Constitution  not  to  be  impaired  at 
all.  This  is  not  a  question  of  degree  or  cause, 
but  of  encroaching,  In  any  respect  on  Its  obli- 
gation— dispensing  with  any  part  of  Its  force." 
Planters'  Bank  v.  Sharp,  6  How.  827,  12  L. 
Ed.  447.  Reiterated  In  United  Statesi  v.  Quln- 
cy,  4  Wall.  635,  18  L.  Ed.  403.  The  legisla- 
tion in  this  Instance  very  plainly  postiioucs 
payment  materially;  indeed,  appears  so  to 
operate  as  to  leave  nothing,  after  other  cur- 
rent and  indispensable  town  expenses,  to  go 
to  tbe  plalntlfTs  debt  In  United  States  v. 
Qulncy,  supra,  we  find  It  held  that :  "Where 
a  state  authorized  a  mtmlclpal  corporation 
to  contract  and  to  exercise  power  of  taxation 
to  the  extent  necessary  to  meet  Its  engage 
ments,  the  power  thus  given  cannot  be  with- 
drawn until  the  contract  la  satisfied.  Nei- 
ther the  state  nor  the  corporation  can  any 
more  Impair  the  obligation  of  the  contract  In 
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this  way  than  in  any  other.  Laws  requiring 
the  requisite  amonnt  to  be  collected  to  pay 
mnnlcipal  bonds,  which  were  in  force  when 
the  bonds  were  Issued,  cannot  be  annulled  by 
subsequent  legislation.  A  subsequent  act  re-, 
strlctlng  the  power  to  tax,  so  far  as  it  af- 
fects said  bonds.  Is  a  nullity."  The  court 
said  that  the  city  must  tax  as  If  the  later 
act  had  not  been  passed,  and  that  "a  differ- 
ent result  would  leave  nothing  of  the  con- 
tract but  an  abstract  right — of  no  practical 
value — and  render  the  protection  of  the  Con- 
stitution a  shadow  and  delusion."  In  WoUT 
V.  Mayor  of  New  Orleans,  103  V.  8.  358,  26  L. 
■  Ed.  805,  It  was  held  that  a  Legislature  may 
alRuy  time  restrict  or  revoke  powers  of  a 
mtmldpallty,  tnduding  power  of  taxation, 
"provided  its  action  do  not  operate  directly 
upon  contracts  of  the  corporation  so  as  to 
Impair  their  obligation  by  abrogating  or  les- 
sening the  means  of  their  enforcement"; 
that,  tf  It  so  operate,  the  legislation  "must 
be  disregarded."  Louisiana  v.  Pllsbnry,  105 
D.  S.  278,  26  L.  E3d.  1090,  holds  legislation 
of  a  state  impairing  contracts  made  under 
its  authority  by  a  dty  void,  "and  the  court 
In  enforcbig  the  contract  will  pursue  the 
same  course  and  apply  the  same  remedies  as 
though  such  invalid  legislation  had  ■  never 
existed."  The  case  of  Louisiana  v.  Mayor  of 
New  Orleans,  109  U.  S.  285,  8  Sup.  Ot  211, 
27  L.  Ed.  936,  declares  these  principles  as 
fixed.  OCbose  were  cases  where  rates  of  taxa- 
tion were  lessened  from  what  th^  were 
when  the  contracts  were  made,  and  thus 
they  fit  this  case.  In  Mobile  v.  Watson, 
116  n.  S.  289,  6  Snp.  Ct  398,  29  L.  Ed.  620, 
we  find  It  stated  as  sound  law  that,  "where 
the  recourse  for  payment  of  bonds  of  a 
municipal  corporation  Is  the  power  of  taxa- 
tion existing  when  the  bonds  were  issued, 
any  law  which  withdraws  or  limits  the  tax- 
ing power  and  leaves  no  adequate  means  for 
payment  of  the  bonds  is  forbidden  by  the 
Constitution  of  the  United  States,  and  Is  null 
and  void."  In  the  later  case  of  Scotland 
County  V.  United  States,  140  U.  S.  41,  11  Sap. 
Ct  607,  86  L.  Ed.  851,  we  see  that  the  fed- 
eral Supreme  Court  has  decided  that,  when 
anthorl^  is  granted  a  municipality  to  con- 
tract a  d^t  by  the  Issue  of  negotiable  se- 
curities, the  power  to  levy  taxes  to  meet  at 
maturity  the  obligation  to  be  Incurred  is 
Implied.  Code  1906,  c.  47,  i  28,  gave  the  tovni 
of  Welch  power  to  light  its  streets  and  to 
erect,  or  authorize  others  to  erect,  electric 
light  and  water  works,  and  thus  the  town 
would  have  power  to  make  this  contract, 
and  under  the  case  just  cited  would  have  Im- 
plied power  to  levy  taxes  to  meet  the  con- 
tract; but.  In  addition,  that  statute  gives 
express  power  of  taxation.  That  the  con- 
tract was  a  valid  contract  is  beyond  question. 
It  is  true  that  the  return  says  In  a  general 
way  that  It  is  Invalid.  Why  It  is  is  not 
spedfled.  I  do  not  see  that  the  question  of 
Its  validity  under  section  8,  art  10,  Const 
(Code  1906,  p.  Ixxlx),  as  creating  a  debt  be- 


yond its  limitations,  is  before  us,  as  the  data 
as  to  the  taxable  property  and  other  things 
are  not  presented.  Even  if  they  were,  it 
would  be  a  question  whethor,  as  the  pay  for 
light  and  water  is  by  Installments,  there  is 
the  creation  of  a  debt  In  the  constitutional 
sense  as  beyond  current  annual  expenses.  In 
Walla  Walla  v.  Walla  Walla  Water  Com- 
pany, 172  U.  8.  1,  19  Sup.  Ct  77,  43  L.  Ed. 
841,  It  Is  held  that  "a  limitation  of  municipal 
indebtedness  Ls  not  violated  by  a  contract  for 
a  supply  of  water  or  gas  at  an  annual  rental 
merely  because  the  aggregate  of  the  rentals 
during  the  life  of  the  contract  may  exceed 
the  limit  of  Indebtedness."  Much  authority 
sustains  this  view.  Beard  v.  City  of  Hop- 
klnsviUe,  95  Ky.  239,  24  S.  W.  872,  23  L.  B. 
A.  402,  44  Am.  St  Rep.  239 ;  8  Am.  &  Eng. 
Ency.  1002,  last  note;  20  Am.  &  Eng.  Ency. 
1175;  City  V.  Oardna,  97  Ind.  1,  49  Am. 
Rep.  417;  McBean  v.  Fresno,  112  CaL  159, 
44  Pac.  358,  31  L.  R.  A.  794,  63  Am.  St  Rep. 
191.  I  would  regard  this  as  good  law.  Wliy 
cannot  a  town  make  an  agreement  for  light 
and  water  for  a  period  beyond  a  year  to  be 
paid  for  in  Installments  in  future  after  the 
light  and  water  Shall  have  been  furnished, 
thoogh  the  aggregate  installments  would  ex- 
ceed the  limit  of  the  Constitution?  If  it 
conld  not  it  would  be  hurtful  to  the  town's 
power&  It  can  make  a  contract  for  one  year, 
and  why  not  for  several.  If  the  cost  for  one 
year  do  not  go  beyond  the  limit?  Is  it  not 
current  expense?  The  Constitution  is  intend- 
ed to  forbid  a  fixed  present  debt  payable  in 
the  future,  of  a  permanent  nature,  not  cur- 
rent annual  expenditures.  List  v.  Whedlng, 
7  W.  Va.  601;  Beard  v.  City  of  Hopklnsville, 
96  Ky.  239,  24  S.  W.  872,  44  Am.  St  Rep.  240; 
City  V.  Gardner,  97  Ind.  1,  49  Am.  R^. 
417,  reported  In  7  Am.  &  Eng.  Corp.  Gas.  626. 
Whether  this  question  under  the  Constitution 
Is  intended  to  be  raised  I  cannot  say.  Any- 
how, the  data  are  not  present  and  he  who  as- 
serts the  invalidity  of  a  contract  by  a  town 
because  of  Const,  art  10,  I  8,  must  show  it 
to  be  void.  Armstrong  v.  County  Court  41 
W.  Va.  602,  24  S.  E.  993.  So  the  question 
does  not  really  arise.  I  think  the  only  de- 
fense relied  on  Is  the  limitation  of  levy  made 
by  statutes  passed  subsequently  to  the  con- 
tract 

It  occurred  to  me  that  we  could  avoid  pass- 
ing on  the  constitutionality  of  the  statutes 
under  the  familiar  rule  that  the  statutes  are 
to  be  construed  as  operating  only  on  future 
transactions,  unless  they  plainly  disclose  an 
Intent  of  retroaction ;  but  I  find  that  the  leg- 
islation since  the  date  of  the  contract  up  In 
this  case  evidently  intends  the  limitation  of 
levy  to  apply  to  antecedent  indebtedness,  be- 
cause it  makes  provision  for  additional  levy 
for  "outstanding  indebtedness  at  the  time 
this  act  goes  into  effect"  Acts  1907,  p.  254, 
c.  62  (Code  Supp.  1907, 1 1876),  Acts  Bx.  Sees. 
1906,  p.  56,  c.  9,  {  4,  and  the' act  of  1908 
make  this  additional  levy  depend  on  a  p(vu- 
lar  Tote^  a  condition  not  annexed  to  said  con- 
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tract  at  its  date.  And  here  I  note  that  even 
this  additional  levy  appllea  In  words  to 
"bonded  Indebtedness,"  and  does  not  apply  to 
nich  Indebtedness  as  is  present  In  this  case. 
This  shows  that  the  act  retroacts  on  tUa 
debt  tn  its  limitation  of  rate  of  taxation.  The 
act  of  1907  applies  the  additional  levy  to 
"dty,  town  or  Tillage  orders  or  bonds,"  bnt 
the  act  of  1906  applies  It  only  to  bonded  in- 
debtedness. This  additional  levy  power  does 
not  apply  to  this  debt,  if  it  wonld  alter 
the  case  if  it  did.  If  it  did,  it  puts  It  In  the 
power  of  councils  to  limit  the  levy.  And,  as 
stated,  this  debt  Is  denied  the  remedy  of  ad- 
ditional levy,  as  that  levy  is  limited  to  bond- 
ed Indebtedness.  Of  course,  it  will  be  under- 
stood tliat  we  do  not  hold  the  later  act  void 
as  to  contracts  made  after  it  went  into  op- 
eration. Of  course,  if  I  am  wrong  In  regard- 
ing the  act  as  retroactive,  then  the  later  act 
would  not  prevrat  levy  enough  to  pay  the 
plaintHTs  demand.  The  courts  "coerce  against 
the  municipality,  through  its  officials,  the 
levy  of  a  tax  sufficient  to  pay  its  debts,  in 
spite  of  a  legislative  impairment  of  its  pow- 
ers subsequmt  to  its  contract."  16  Am.  & 
Eng.  Ehicy.  li.  1018.  After  writing  this  opin- 
ion, I  meet  with  a  copious  note  in  that  most 
valuable  late  work — American  and  English 
Annotated  Gases,  p.  ISO—Giving  a  collection 
of  cases  on  the  subject,  which  support  the 
view  above  given. 

So  we  award  the  mandamus  to  require  the 
cooncil  to  levy  taxation  sufficient  for  pay- 
ment of  the  orders  in  question,  so  In  the 
whole  for  current  expenses  and  such  pay- 
ment the  levy  do  not  exceed  $1  on  the  $100 
valuation;  In  other  words,  a  levy  beyond 
35  cents  on  the  $100  valuation  sufficient  to 
pay  the  plalntUf,  but  not  in  all  over  $1  on 
the  $100  valuation. 

Mandamus  awarded. 


STATE  V.  WTNNB.     (No.  902.) 
(Court  of  Appeals  of  Georgia.    Sept.  28,  1908.) 

Justices  of  thk  Pkaob— CiBTiOKAai— Bokd— 

Filing — Appboval. 

Every  petition  for  certiorari  In  a  civil  case 
must,  at  the  time  of  its  filing  in  the  office  of  the 
clerk  of  the  superior  court,  be  accomiMnied  ei- 
tiier  by  the  prescribed  pauper  affidavit  or  the 
statutory  certiOTari  bond,  approved  by  the  ju- 
dicial Officer  before  whom  the  case  was  tried  in 
the  first  instance.  The  fact  of  the  approval  of 
the  l>oiid  must  appear  upon  the  papers  them- 
selves. No  sutMequent  action,  approving  or  rati- 
fying the  tx>nd,  will  save  the  certiorari  from 
dismissal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  81,  Justices  of  the  Peace,  {  789.] 

(Syllabus  by  the  Court.) 

EIrror  ftom  Superior  Court,  Dodge  County; 
J.  H.  Martin,  Judge. 

Action  by  the  state  of  Georgia,  for  use, 
etc.,  against  M.  Wynne.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Be- 
versed. 


J.  P.  Hlghsmith,  for  plaintiff  In  error.  W. 
M.  Clements,  for  the  State. 

POWELL,  J.  The  point  before  us  may 
be  understood  from  the  following  statement, 
quoted  from  the  bill  of  exceptions:  "Defend- 
ant in  the  certiorari  proceedings  moved  to 
dismiss  the  petition  for  certiorari  on  the 
ground  that  the  certiorari  Iwnd  did  not  ap- 
pear to  have  been  approved  by  the  presiding 
Justice  In  the  court  below,  which  motion  the 
0Durt  overruled.  The  court  required  that  the 
following  be  here  inserted:  The  court  ruling 
and  stating  that  as  the  tx>nd  for  certioral 
had  l>e«i  executed  before  the  Justice  of  the 
peace  who  tried  the  case,  and  the  said  Jus- 
tice of  the  ];)eace  who  tried  the  case  having 
officially  attested  the  bond,  as  shown  on  the 
face  thereof  by  the  words  "Executed  in  the 
presence  or'  and  followed  by  the  official  sig- 
nature of  said  Justice  of  the  peace,  and  which 
bond,  so  attested,  had  been  left  on  file  with 
the  Justice  of  the  peace,  and  by  said  Justice 
had  been  sent  up  to  the  superior  court  as  a 
part  of  the  record  in  the  case,  that  this  was 
tantamount  to  an  approval  of  the  bond  by 
the  Justice  of  the  peace,  without  the  formal 
word  "Approved"  being  written  on  the  bond 
and  signed  by  the  Justice  of  the  peace.' " 

In  civil  cases  an  approved  certiorari  bond 
(unless  pauper  affidavit  is  filed)  must  accom- 
pany the  petition  for  certiorari  when  it  is  , 
lodged  in  the  office  of  the  clerk  of  the  su- 
iwrlor  court  for  filing;  otherwise,  the  derk 
has  no  power  to  issue  the  writ  and  the  pro- 
ceeding beccmes  nugatory.  (3iv.  C!ode  1895, 
i  4639;  Dykes  v.  Twiggs  C!ounty,  116  6a. 
698,  42  a  E.  36.  By  the  Statute  itself  the 
lx>nd  Is  to  be  filed  with  tbe  petition  for  cer- 
tiorari in  the  office  of  the  clerk  of  the  su- 
perior court,  and  not  with  the  magistrate 
whose  decision  is  under  review.  If,  there- 
fore, the  explanatory  statement  made  by  the 
Judge  in  the  bill  of  exceptions,  that  the  bond 
was  left  on  file  wiUi  the  Justice  of  the  peace 
and  t^  him  sent  up  as  a  part  of  the  record, 
is  to  l>e  taken  as  true,  a  dismissal  of  the 
certiorari  was  demanded.  The  record  seems 
to  indicate,  however,  that  the  bond  was  filed 
with  the  petition;  and  in  cases  of  conflict 
between  the  bill  of  exceptions  and  the  record, 
as  to  matters  which  form  a  part  of  the 
record,  the  latter  controls.  Adams  v.  Hol- 
land, 101  Ga.  46,  28  S.  B.  434;  Dismuke  v. 
Trammell,  64  Ga.  42a 

The  bond  as  it  appears  in  the  record  is  not 
approved.  It  is  merely  attested.  Attestation 
and  approval  are  entirely  different  things  in 
law  and  in  fact  Any  attesting  officer  may 
legally  witness  such  a  Iwnd.  Only  the  of- 
ficer whose  decision  is  to  be  reviewed  has 
authority  t»  approve  it  Hester  v.  Keller, 
74  Ga.  369.  The  bond,  being  unapproved  at 
the  date  of  its  filing  with  the  petition,  was 
insufficient  to  authorize  the  clerk  to  issue 
the  writ  and  no  subsequent  approval,  either 
express  or  implied,  could  cure  the  deficiency. 
Dykes  v.  Twiggs  0>unty,  supra.    Za  criminal 
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certiorari  cases  the  rale  Is  different  Brown 
T.  State,  124  Ga.  411,  52  S.  E.  745;  Watson 
V.  State,  86  Ga.  237,  11  S.  E.  610.  In  the 
Brown  Case,  124  Ga.,  at  page  415,  62  8.  B. 
745,  the  Chief  Justice  points  out  that  the  prac- 
tice in  civil  and  criminal  cases  differs  In  this 
respect.  Whether  we  look  to  the  record  or  to 
the  recitals  of  the  bill  of  exceptions,  the  court 
erred  in  not  dismissing  the  certiorari. 
Judgment  reversed. 


GEBR  V.  THOMPSON.     (No.  1,198.) 
(Coart  of  Appeals  of  Georgia.    Sept.  28,  1908.) 

1.  MuNiciPix  CoBPORATiONs  —  Anijiai.8— Po- 
lice Power  —  Pbohibitinq  Cattlb  Rcn- 
NIRO  AT  Labqe. 

Under  the  general  welfare  clause  of  its 
charter  the  city  coancil  of  Colquitt  had  author- 
ity to  pass  an  ordinance  prohibiting  the  running 
at  large  of  cattle  within  Its  incorporated  limits, 
without  regard  to  whether  the  county  of  Miller, 
in  which  the  city  is  situated,  had  adopted  the 
provisions  of  the  stock  law  or  not 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1336.] 

2.  Tboveb  and  Corvebsior  — Defenses— Ik- 
poDNDiwa  Cattle. 

An  action  in  trover,  brought  to  recover  pos- 
session of  cattle,  can  be  successfully  resisted 
by  proof  that  the  cattle  were  legally  impound- 
ed, in  accordance  with  a  proper  ordinance,  by 
the  marshal  of  an  incorporated  town  or  fiitv. 
In  such  a  case  there  Is  in  fact  a  failure  on  the 
part  of  the  plaintiff  to  make  out  his  case,  be- 
cause the  maintenance  of  an  action  in  trover 
depends  as  much  upon  showing  conversion  on 
the  part  of  the  defendant  as  upon  proof  of 
title  in  the  plaintiff. 

3.  TUAL— VEBDIOT— SUBPLUSAOE. 

Where  the  verdict  of  a  jury  upon  the  real 
issues  between  the  parties  is  so  explicit  that  it 
is  impossible  to  mistake  th^ir  meaning,  any 
finding  upon  matters  not  in  issue  which  may  be 
incorporated  in  the  verdict  may  be  rejected  as 
surplusage. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  i  789.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Miller  County; 
0.  O.  Bush,  Judge. 

Trover  by  W.  I.  Geer  against  J.  S.  Thomp- 
son. Judgment  for  defendant  and  plaintiff 
brings  error.    Affirmed. 

W.  I.  Geer,  in  pro.  per.  Bush  &  Staple- 
ton,  for  defendant  in  error. 

RUSSELL,  J.  Geer  brought  an  action  of 
trover  against  Thompson  for  the  recovery 
of  four  head  of  cattle.  Thompson  was  mar- 
shal of  the  city  of  Ck>lqnltt  and  in  bis  answer 
claimed  to  be  holding  the  cattle  In  question 
by  virtue  of  an  ordinance  of  said  city  for- 
bidding the  straying  of  cattle,  hogs,  and 
flbeep  on  the  streets  of  the  city.  He  claimed 
that  he  imjiwunded  the  cattle  in  accordance 
with  his  duty,  and  that  be  did  not  return 
them  to  the  plaintiff  because  he  refused  and 
4Stlll  refuses  to  pay  the  impounding  fee  re- 
quired by  the  ordinance.  Upon  the  trial  of 
the  case  the  Jury  returned  the  following  ver- 
dict: "We,  the  Jury,  find  in  favor  of  the  de- 
fendant for  |2."    The  plaintiff  moved  for  a 


new  trial,  which  was  overmled,  and  be  now 
excepts  to  the  Judgment  refusing  a  new  trial. 

The  errors  assigned  upon  the  verdict  are 
that  it  is  contrary  to  the  evidence  and  oon- 
trary  to  law,  and  by  an  amended  ground  otv 
Jection  Is  taken  to  the  form  of  the  verdict, 
and  it  is  especially  Insisted  that  there  was 
no  evidence  before  the  court  and  Jury  upon 
which  to  base  the  verdict  and  that  It  "is 
not  supported  by  any  evidence  at  all."  Three 
questions  are  raised  by  the  record:  (1) 
Whether  the  city  council  of  Colquitt  had  the 
authority  to  pass  the  ordinance  in  question; 
(2)  whether  an  action  of  trover  for  the  re- 
covery of  cattle  can  be  successfully  resisted 
by  proof  that  they  were  impounded  according 
to  law;  and  (3)  whether  the  verdict  as  ren- 
dered is  void. 

1.  The  ordinance,  which  the  plaintiff  in 
his  petition  claimed  the  city  of  Oolqultt  bad 
no  right  to  pass,  is  as  follows:  "It  shall  be 
unlawful  for  any  hogs,  cattle,  sheep,  goats, 
horses,  mules  or  any  other  animals,  except- 
ing dogs  and  cats,  found  running  at  large, 
and  before  said  animals  are  released  from 
the  pound  the  owner  or  owners  thereof  shall 
pay  to  the  marshal  fifty  cents  for  each  an- 
imal impounded,  and  ten  cents  for  each  day 
or  fractional  part  thereof  for  which  said  an- 
imals shall  remain  in  pound."  We  think  the 
city  of  Colquitt  under  the  general  welfare 
clause  of  its  charter,  had  the  right  to  pre- 
vent by  snch  an  ordinance  as  appears  in 
the  record,  the  running  at  large  of  such  do- 
mestic animals  as  might  tend  to  create  a 
nuisance  or  otherwise  inconvenience  the  in- 
habitants of  the  municipality.  The  public 
streets  of  a  town  are  not  designed  for  pastur- 
age purposes,  nor  does  it  matter  that  the 
provisions  of  the  stock  law  are  not  applica- 
ble to  the  county  in  which  the  municipality  is 
situated.  The  power  of  the  incorporated 
town  or  city  to  control  the  territory  within 
the  limits  of  Its  Incorporation  is  not  affected 
by  the  fact  that  beyond  its  incorporate  lim- 
its cattle  are  permitted  to  run  at  large.  If 
a  municipal  corporation,  in  the  exercise  of 
its  right  to  protect  the  health,  and  comfort 
of  its  citizens,  sees  proper  to  pass  an  ordi- 
nance prohibiting  the  running  at  large  of 
cattle  or  other  live  stock  within  its  own 
corporate  limits,  this  right  is  of  full  effect 
within  those  limits,  regardless  of  what  may 
be  the  regulations  upon  the  subject  of  live 
stock  in  other  portions  of  the  county  beyond 
the  corporate  limits.  Eiven  at  common  law 
permitting  cattle  to  run  at  large  upon  the 
streets  of  a  city  is  a  nuisance.  Hellen  y. 
Noe,  25  N,  C.  493. 

Upon  these  same  subjects,  see  Crum  v. 
Bray,  121  Ga.  710,  48  S.  E,  686;  Bearden  v. 
City  of  Madison,  78  Ga.  184,  (3);  Mayor  and 
(^uncll  of  Cartersville  v.  Lanham,  67  Ga. 
753.  In  the  latter  case.  Judge  Crawford, 
speaking  for  the  court  says:  "The  streets 
of  an  Incorporated  city  or  town  are  reserved 
and  set  apart  for  the  public  use.  No  indi- 
vidual can  therefore  appropriate  them  to  his 
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private  nae.  If  he  baa  the  rlgbt  to  tnm  6 
hogs  Into  the  public  streets,  he  bas  the  right 
to  turn  800.  A  legal  principle  is  not  gorerned 
by  the  number,  but  by  the  right.  Indlridu- 
alB  have  no  more  legal  right  to  claim  pastur- 
age of  the  public  for  their  hogs  ttian  for 
swill  or  com.  Many  of  the  best  and  highest 
authorities  on  this  subject  go  to  the  extent 
of  holding  that  where  general  police  power 
is  granted,  or  power  to  abate  nuisances,  etc., 
is  given,  even  they  confer  the  right  to  pass 
and  enforce  such  an  ordinance.  Dillon  on 
Mud.  Cor.  (3d  Ed.)  S  402;  Third  Municipality 
of  New  Orleans  ▼.  Blane,  1  La.  Ann.  885; 
Roberts  v.  Ogle,  30  III.  459;  Commonwealth 
T.  Bean,  14  Gray  (Mass.)  52;  C(Hnmonwealth 
T.  Curtis,  9  Allen  (Mass.)  266;  McKee  v. 
McKee,  8  B.  Mon.  (Ky.)  433;  City  of  Waco 
V.  Powell,  82  Texas.  26a" 

2.  Having  determined  that  the  city  bad 
the  authority  to  pass  the  ordinance  which 
authorized  the  marshal  to  Impound  the  cat- 
tle in  question,  we  come  next  to  consider  the 
question  whether  the  fact  that  the  marshal 
bad  legally  impounded  the  cattle  presented 
such  a  defense  as  could  successfully  resist 
the  unquestioned  proof  that  the  plaintiff  in 
trover  had  title  to  them.  If  the  town  had 
the  right  to  pass  the  ordinance,  the  plaintiff 
faUed  to  make  a  case,  because  it  was  set- 
tled as  early  as  the  case  of  Smith  v.  Ker- 
shaw, 1  Oa.  259,  that  "posBession  acquired 
fairly,  under  legal  process,  is  not  a  wrong- 
ful conversion."  And  the  doctrine  is  re- 
iterated In  Chipstead  v.  Porter,  63  Ga.  220. 
The  question  recurs,  then,  whether  the  pas- 
sage of  the  ordinance  tended  to  deprive  the 
plaintiff  of  his  property  without  due  process 
of  law,  and  this  bas  been  settled  in  the  Crum 
Case,  supra,  in  which  Chief  Justice  Sim- 
mons, In  behalf  of  the  Supreme  C!ourt,  ap- 
proves and  adopts  the  ruling  of  Mr.  Justice 
ValenUne  in  Gilchrist  v.  Scbmldling,  12  Kan. 
263. 

3.  It  was  unnecessary  for  the  Jury  to  have 
added  to  their  verdict  the  words  "for  $2." 
The  amount  of  the  impounding  fee  was  not 
In  issue.  But  the  verdict  was  not  affected  by 
the  fact  that  the  Jury  passed  upon  the 
amount  of  the  Impounding  fee,  when  the 
right  of  the  possession  of  the  property  was 
the  real  issue,  and  the  amount  due  for  the 
impounding  only  an  incident  We  have  al- 
ready held  in  Southern  Ry.  Co.  v.  Oliver,  1 
Ga.  App.  734,  58  S.  B.  244,  that  if  more  Is 
found  by  the  Jury  than  Is  necessary  It  may 
be  disregarded  as  surplusage,  and  that  what 
is  thus  found  does  not  vitiate  the  portion  of 
the  verdict  which  is  necessary  and  well- 
founded.  To  grant  a  new  trial  where  the 
finding  of  the  Jury  is  clear  upon  the  real 
Issues  upon  which  they  are  to  pass,  merely 
because  the  Jury  assumed  to  pass  upon  mat- 
ters not  in  issue,  would  be  to  grant  a  new 
trial  without  sufficient  cause.  See  Williams 
V.  Brown,  Sheriff,  57  Ga.  304;  Worthan  v. 
Brewster,  30  Ga.  112,  113. 

Judgment  affirmed. 


CBAWTORD  T.  STATE.     (No.  962.) 
(Court  of  Appeals  of  Georgia.     Sept.  30,  1908.) 

1.  Indictment  and  Infobmation— Motion  to 
Quash — Gbodnds — DEnconvi  ArriDAViT. 

That  the  affidavit  upon  which  an  accusa- 
tion is  based  is  defective.  In  not  properly  de- 
nominating or  describing  the  offense  charged, 
will  not  afford  ground  for  quashine  the  accusa- 
tion, if  the  identity  of  the  transaction  set  forth 
in  the  affidavit  with  that  charged  to  be  a  crime 
in  the  accusation  is  apparent. 

2.  Fai.se  Pbetensks— Accusation— SumcixN- 

CT. 

That,  instead  of  l>eing  charged  with  the  of- 
fense of  being  a  cheat  and  swindler,  one  is 
chareed  by  accusation  with  "cheating  and  swind- 
ling," will  not  of  itself  authorize  the  accusation 
to  t>e  quashed.  That  the  offense  charged  is  im- 
properly denominated  in  an  indictment  or  other 
accQsation  does  not  necessarily  vitiate  such  ac- 
cusation. The  test  by  which  the  sufficiency  of 
the  accusation,  as  well  as  the  particular  offense 
charged,  against  the  defendant,  is  to  be  determin- 
ed, is  not  the  denomination  which  the  pleader 
applies  to  the  offense  but  the  nature  of  the 
criminal  act  alleged,  and  the  fullness  with  which 
the  act  is  set  forth. 

3.  Same— "Fbaudulent  Refbbsentation." 

An  allegation  that  certain  representations 
are  fraudulent  is  a  sufficient  statement  that 
such  representations  were  made  with  intent  to 
defraud. 

(a)  An  intent  to  defraud  by  false  representa- 
tkms  is  sufficiently  alleged,  when  such  repre- 
sentations are  charged  as  fraudulently  made. 

[Ed.  Note. — Fnr  cases  In  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  {  32.] 

(b)  One  may  be  defrauded  by  representations, 
the  truth  or  falsity  of  which  has  not  been  in- 
vestigated. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  §  13. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2961.] 

4.  Indictujent    and  Information  —  Amend- 
ment. 

The  solicitor  of  a  city  court  bas  the  right 
to  amend  an  accusation  prior  to  arrangement; 
and,  in  the  absence  of  proof  to  the  contrary, 
interlineations  appearing  in  an  accusation  will 
be  presumed  to  nave  been  made  at  the  proper 
time  and  by  the  proper  authority. 

5.  Same— Limitation  of  Pbosbcutions. 

Where  a  presentment  is  returned  witliin  the 
time  required  oy  the  statute  of  limitations,  and 
a  nolle  prosequi  is  thereafter  entered  thereon 
for  any  informality,  the  prosecution  may  be  con- 
tinued b^  an  accusation  In  tiie  citv  court  having 
jurisdiction  of  the  offense,  provided  such  accu- 
sation be  preferred  within  six  months  from  the 
date  of  the  order  of  nolle  prosequi. 

6.  Cbiminal  Law  — New  Tbiai/— Grounds— 
Bemabks  of  Jddoe. 

While  a  new  trial  should  Oe  granted  when- 
ever it  api>ears  that  the  finding  of  a  jury  has 
been  influenced  by  improper  remarks  of  a  judge, 
still,  as  some  liberality  of  expression  must  t>e  al- 
lowed the  judge  in  ruling  upon  testimony,  it 
should  clearly  be  made  to  appear  both  that  the 
remark  was  improper  and  ttiat  the  movant's 
case  was  prejudiced  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  15,  Criminal  Law,  §  2182.] 

7.  Evidence  —  Best  and   Secondabx  —  Loen 
Wbitino. 

The  contents  of  a  writing,  which  has  been 
lost  or  destroyed,  or  otherwise  has  become  in- 
accessible, may  be  proved  by  a  properly  authen- 
ticated copy  of  that  writing  appearing  in  the 
brief  of  evidence,  which  was  approved  by  the 
trial  judge  upon  a  former  trial  between  the 
same  parties. 
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B.  Same— Writ  of  BSbbob— Questions  Consid- 
XBXD— Absionkents  of  Ebbob— Sufficienct. 
AMignments  of  error,  which  do  not  direct 
the  attention  of  the  court  to  the  specific  erroi- 
of  which  ccxnplaint  is  made,  will  not  be  con- 
sidered. 

[Ed.  Note.— For  caaea  in  point,  see  Cent  Diff. 
vol.  15,  Criminal  Law,  i  2fc7.] 

9.  Sake- DiBckEnon  of  Lowkb  Coubt. 

Where  a  paper,  containing  the  finding  of  a 
iury  between  the  same  parties,  is  admitted  by 
the  court  without  concealment  of  the  former 
verdict,  and  the  jury  are  properly  cautioned  by 
the  court,  it  is  not  to  be  presumed  that  the 
jury  were  influenced  in  their  finding  by  knowl- 
edge of  the  former  verdict. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {g  S061-30<i6.] 

10.  Sake— iNsiBucTioNs— ConsiBucnon  as  a 
Whole. 

A  new  trial  will  not  be  granted  upon  minor 
inaccuracies  of  a  court's  charge,  appearing  in 
disjointed  fragments,  where  by  an  examination  of 
the  charge  as  a  whole  the  apparent  errors  are 
dissipated. 

[£2d.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  14,  Criminal  Law,  H  1990-1995.] 

11.  False  Pbetehsks— Defenses— Failttbe  to 
ExEBCiSE  Reasonable  Dilioence. 

Where  a  defendant  is  charged  with  the  of- 
fense of  being  a  common  dteat  and  swindler  by 
means  of  specific  false  representations,  which  he 
is  alleged  to  have  made,  the  fact  that  the  par- 
ty alleged  to  have  been  defrauded  did  not  exer- 
cise reasonable  diligence  in  preventing  the  fraud 
affords  no  defense  to  the  accused. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  i  27.] 

12.  Same— Sbxleb's  Belief. 

Where  one,  either  by  false  representations 
or  b^  fraudulent  concealment  of  material  facts, 
deceives  prospective  purchasers  of  property  and 
induces  them  to  purchase,  to  their  damage,  what 
thev  otherwise  would  not  have  purchased,  the 
belief  of  the  seller  that  he  is  giving  full  value 
to  the  purchaser  is  immaterial,  unless  the  evi- 
dence shows  that  either  the  seller  himself  or 
some  one  else  has  acquainted  the  purchaser  with 
all  of  the  material  facts  as  they  really  exist  in 
relation  to  the  transaction  as  to  which  he  has 
been  deceived.  One  cannot  be  deceived  by  false 
representations  which  he  knows  to  be  false ;  but 
on  the  other  hand,  it  will  not  be  presumed,  in 
favor  of  one  who  has  made  false  representa- 
tions, that  the  party  to  whom  these  representa- 
tions were  made  knows  them  to  be  untrue. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  False  Pretenses,  g  13.] 

13.  Cbimikal  Law  —  Tbial— INSTBUCTIONS — 
Requested  Chaboeb  Covebeo  by  Chabqe 
Given. 

The  requests  contained  in  the  eighteenth  and 
nineteenth  grounds  of  the  amended  motion  are 
fully  covered  in  the  charge  of  the  court  to  the 
jury,  and  hence  it  was  not  error  to  refuse 
these  requests. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  t  2011.] 

14.  False  Pbetknses— Evidence— Sufficien- 

CT. 

The  evidence  authorized  the  verdict 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Balnbridge;  W. 
M.  Harrell,  Judge. 

3.  R.  Crawford  was  convicted  of  -cbeating 
and  swindling,  and  he  brings  error.  Af- 
firmed. 

T.  S.  Hawes,  for  plaintiff  in  error.  M. 
E.  O'Neal,  SoL,  for  tbe  State. 


RUSSELL,  J.  J.  R.  Crawford  was  tried 
in  the  city  court  of  Balnbridge  upon  an  ac- 
cusation charging  liim.  Jointly  witb  one  3. 
R.  D.  Laster,  with  tbe  offense  of  dieating 
and  swindling.  For  a  former  report  of  tbls 
case,  see  117  Ga.  247,  43  S.  B.  762.  The  Jury 
returned  a  verdict  of  guilty,  and  tbe  de- 
fendant's motion  for  new  trial  was  overruled. 

Tbe  accusation  was  based  upon  an  affi- 
davit made  by  one  Thomas  Gbason  on  April 
18,  1907,  alleging  tbe  offense  to  have  been 
committed  on  September  22,  1900.  Tbe  ac- 
cusation was  as  follows:  "State  of  Georgia, 
Decatur  County.  In  tbe  City  Court  of  Baln- 
bridge, March  Term,  1907,  Held  in  April  of 
Said  Tear.  The  following  accusation  is  found- 
ed up<m  tbe  foregoing  affidavit  of  Thomas 
Cbason,  who  now,  in  tlie  name  and  liebalf 
of  tbe  citizens  of  Georgia,  charges  and  ac- 
cuses J.  R.  D.  Laster  and  J.  R.  Crawford 
with  the  offense  of  cheating  and  swindling, 
for  that  tbe  said  J.  R.  D.  Laster  and  J.  R. 
Crawford,  on  the  22d  day  of  September,  In 
tlie  year  1900,  in  tbe  county  of  Decatur,  tben 
and  there  unlawfully  and  wltb  force  and 
arms  did  falsely  and  fraudulently  represent 
to  Cbason  &  Reynolds,  a  firm  composed  of 
Thomas  Cbason  and  J.  F.  Reynolds,  that 
said  Crawford  and  Laster  were  tbe  owners 
of  all  tbe  timber  on  a  place  known  as  tbe 
♦Harvey  Place,'  in  said  county  and  state,  and 
bounded  on  tbe  east  by  the  land  of  Adam 
Rambo  and  Joe  Collier,  and  on  tbe  north 
by  the  lands  of  A.  Fort  and  J.  R.  Crawford, 
on  the  west  by  tbe  river  road,  and  on  the 
south  commencing  on  tbe  east  boundary,  by 
lands  of  Ike  McGlll,  Cassle  WUUams,  and 
Caroline  Hopkins,  and  thence  the  balance  of 
the  said  south  line  by  a  road  leading  from 
what  was  then  tbe  mill  of  Cbason  &  Rey- 
nolds to  tbe  Harvey  landing  on  the  Cbat- 
tacboochee  river,  and  did  thus  induce  said 
Cbason  &  Reynolds  to  purchase  all  of  said 
timber  on  said  land  that  measured  12  inches 
at  tbe  stump  and  18  inches  from  tbe  ground, 
for  tbe  sum  of  $500,  said  leased  timber  eft- 
tlmated  to  be  about  350  acres,  when  in  truth 
and  in  fact  about  200  actes  of  said  land  and 
said  timber  was  not  tbe  property  of  said 
Laster  and  Crawford,  which  fact  was  well 
known  to  the  said  Laster  and  Crawford  at 
the  time  they  made  said  false  and  fraudulent 
representations,  and  was  not  known  by  said 
Cbason  &  Reynolds,  and  by  said  deceitful 
means  and  artful  practices  did  cheat  and  de- 
fraud the  said  Cbason  &  Reynolds  of  the 
sum  of  $400,  tbe  value  of  the  timber  that 
did  not  belong  to  tbe  said  Crawford  and 
Laster,  and  contrary  to  the  laws  of  said 
state,  tbe  good  order,  peace,  and  dignity 
thereof.  And  deponent  aforesaid,  in  tbe 
name  and  behalf  of  the  citizens  of  Georgia, 
further  charges  and  accuses  the  said  3.  R. 
D.  Laster  and  J.  R.  Crawford  wltb  Iiaving 
committed  tbe  offense  of  cbeating  and  swind- 
ling, for  that  on  the  day  aforesaid,  and  In 
tbe  county  and  state  aforesaid,  the  said  de- 
fendants did  execute  and  deliver  to  tbe  said 
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Chaaon  &  Reynolda  a  lease  to  all  the  tim- 
ber on  the  place  known  as  the  'Harvey 
Place,'  between  the  boundaries  hereafter  de- 
scribed, bounded  on  the  east  by  the  lands  of 
Adam  Rambo  and  Joe  Collier,  on  the  north 
by  the  lands  of  A.  Fort  and  J.  R.  Crawford, 
on  the  west  by  the  river  road,  on  the  south, 
commencing  on  the  east  boundary,  by  the 
lands  of  Ike  McOiU,  Casale  Williams,  and 
Caroline  Hopkins,  thence  the  balance  of  the 
said  south  line  by  road  running  from  mill 
of  Cbaatm  &  Reynolds  to  the  Harvey  land- 
ing on  the  Chattachoochee  river,  the  timber 
on  said  land  to  be  cat  down  to  12  Inches  at 
the  stump  and  18  inches  from  the  ground. 
the  lease  to  remain  operative  three  years 
tTom  September  22,  1900;  and  when  the  de- 
scription in  said  contract  of  land  was  being 
written  by  the  prosecutor  the  said  defend- 
ants, Laster  and  Crawford,  allowed  him 
(the  prosecutor)  to  insert,  'Bounded  on  the 
west  by  lands  of  Adam  Rambo  and  Joe  Col- 
lier,' knowing  at  the  time  that  this  was  not 
the  proper  boundary  on  the  east,  and  by 
remaining  silent  and  not  giving  the  proper 
information  did  use  deceitful  means  and  art- 
ful practices,  by  reason  of  which  said  lease 
contained  850  acres  of  land,  whereas  the 
proper  boundary  waa,  'Bounded  on  the  eaM 
by  lands  of  Adam  Rambo'  alone,  which 
would  have  made  150  acres  as  the  proper 
acreage  of  timber,  instead  of  850,  whereby 
the  said  Chason  &  Reynolds  were  deceived 
and  defrauded,  and  suffered  loss  in  the  sum 
of  $400,  the  same  being  the  value  of  the 
timber  tbat  did  not  belong  to  the  said 
Laster  and  Crawford,  they,  the  said  Chason 
&  Remolds,  believing  at  tlie  time  that  said 
boundary  on  the  east  was  in  fact  by  the 
lands  of  J.  Collier,  and  they,  the  said  Craw- 
ford and  Laster,  knew  that  the  said  Chason 
&  Reynolds  so  believed,  and. thus,  by  using 
deceitful  means  and  artful  practices,  did 
fnradnlently  cheat  and  swindle  the  said 
Chason  &  Reynolds,  contrary  to  the  laws  of 
said  state,  the  good  order,  peace,  and  dignity 
thereof.  Deponent  further  alleges  that  a 
bill  of  Indictment  was  regularly  fotmd  by 
the  grand  Jurors  of  said  county  against  said 
defoidants  at  the  November  term,  1901,  of 
the  superior  court  of  said  county,  and  that 
the  case  thus  made  has  been  pending  In  the 
superior  court,  the  Supreme  Court  of  Oeor- 
gia,  and  the  city  court  of  Bainbrldge  up  to 
this  date,  when  said  bill  of  Indictment  was 
for  informality  nolle  pros'd  in  open  court  by 
the  state,  and  this  accusation  was  Immediate- 
ly preferred  in  lieu  thereof.  M.  E.  O'Neal, 
Solicitor  City  Court  of  Bainbrldge.  Thomas 
Chason,  Prosecutor." 

Upmi  arraignment  the  defendant  demurred 
to  the  accusation  upon  the  following  grounds: 
"(1)  That  the  affidavit  on  which  the  accusa- 
tion is  founded  charges  no  crime  against 
these  defendants.  (2)  That  the  accusation 
filed  in  said  case  charges  no  crime  against 
these  defendants,  and  for  said  reasons  said 
affidavit    and    said    accusation    should    be 


quashed.  (3)  That  whatever  crime,  if  any, 
was  committed,  was  barred  by  the  statute 
of  limitations  on  the  face  of  the  accusation. 
For  special  demurrer  in  the  above-stated  case 
the  defendants  say:  (1)  That  the  affidavit 
Is  not  sufficient  uptm  which  to  base  an  accusa- 
tion, for  the  reason  that  it  charges  defend- 
ants with  no  crime,  nor  could  an  accnsatlcm 
charging  any  crime  be  based  on  said  affidavit, 
and  that  under  the  law  of  the  city  court  of 
Bainbrldge  an  accusation  must  be  founded  on 
an  affidavit  (2)  That  there  is  no  such  offense 
or  crime  in  the  state  of  Georgia  as  'cheating 
and  swindling,'  and  for  this  reason  the  affi- 
davit charges  no  crime.  (3)  That  the  accu- 
sation based  <n>  said  affidavit  accuses  the  de- 
fendants of  committing  no  crime,  for  the 
reason  that  they  are  only  charged  with  the 
offense  of  cheating  and  swindling,  which  is 
not  a  crime  under  the  laws  of  Georgia.  (4) 
Because  said  indictment  fitlls  to  allege  that 
the  representations,  if  any  were  made,  were 
made  for  the  purpose  ot,  or  with  the  inten- 
tion of,  defrauding  Chason  &  Reynolds.  (6) 
Because  said  indictment  in  the  first  count 
thereof  falls  to  allege  that  the  200  acres 
shortage  could  not,  by  reasonable  diligence, 
have  been  discovered  and  known  to  the  said 
Chas(»  &  Reynolds.  (6)  Because  said  in- 
dictment Is  indefinite  and  uncertain,  in  that 
it  alleges  that  'said  leased  timber  estimated 
to  be  about  350  acres,'  when  In  truth  and  in 
fact  about  200  acres  of  said  land  and  timber 
was  not  the  property  of  said  Laster  and 
Crawford,  and  falls  to  state  who  estimated 
the  amount  to  be  about  850  acres,  and  wbo 
estimated  the  shortage  to  be  about  200  acres, 
and  for  the  reason  that  'about  850  aclres' 
falls  to  allege  any  definite  amount  of  land, 
and  for  the  farther  reason  that  'about  200 
acres  short'  fails  to  allege  or  show  the 
amount  of  the  shortage,  because  said  accu- 
sation shows  on  Its  face  that  Chason  & 
Reynolds  only  leased  the  timber  12  Inches 
at  the  stump,  18  inches  from  the  ground, 
and  shows  that  they  did  not  lease  the  land, 
and  said  indictment  fails  to  show  that  any 
timber  12  inches  at  the  stump,  18  inches 
from  the  ground,  was  situated  on  the  land 
which  the  accusation  alleges  to  be  short,  and 
said  accusation  fails  to  allege  how  much 
timber  of  the  character  described  wa»  situ- 
ated on  the  land  that  was  short  (7)  Be- 
cause said  indictment  alleges  on  Its  face 
that  defendants  offered  to  sell  Cbason  & 
Reynolds  the  timber  on  the  Harvey  place, 
and  nowhere  alleges  that  the  timber  re- 
ceived by  Chason  &  Reynolds  waa  not  all 
the  timber  on  the  Harvey  place,  and  falls 
to  allege  that  caiason  &  Reynolds  were  not 
thoroughly  familiar  with  the  Harvey  place, 
and  that  said  Chason  &  Reynolds  did  not 
know  all  the  lands  and  timber  situated  on 
the  Harvey  place,  or  that  they  could  not 
have  discovered  by  ordinary  diligence  all 
of  the  lands  and  timber  situated  on  the  said 
Harvey  place.  (8)  Because  said  accusation 
shows  on  Its  face  that  It  has  been  Interlined, 
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erased,  and  changed  alnce  aald  accnsatlon 
was  filed.  (9)  Because  said  accusation  shows 
on  Us  face  that  the  crime,  If  any  is  charged 
against  these  defendants,  is  barred  by  the 
statute  of  limitations,  for  the  reason  that 
the  crime  Is  alleged  to  have  been  ccmimitted 
on  September  22,  1000,  and  the  accusation 
and  the  afildavit  on  which  It  Is  based  were 
made  and  filled  on  the  18th  day  of  April, 
1907,  and  the  accusation  does  not  show  that 
any  indictment  or  accusation  has  been  here- 
tofore filed  diarglng  these  defendants  with 
the  particular  offense  or  crime  with  which 
they  are  now  charged,  and  fails  to  show 
that  any  valid  charge  or  crime  relating  to 
this  transaction  was  ever  made  against  these 
defendants.  (10)  Because  said  accusation 
shows  on  its  face  that  the  description  of  the 
property  or  timber  sold  to  Chason  &  Rey- 
nolds by  these  defendants  was  reduced  to 
writing,  and  because  said  accusation  tails 
to  set  out  the  description  contained  in  said 
writing.  (11)  Because  said  accusation  falls 
to  state  that  the  defendants,  by  remaining 
silent  at  the  time  that  it  Is  alleged  that  the 
prosecutor  inserted  the  words  'bounded  on 
the  east  by  the  lands  of  Adam  Rambo  and 
J.  Collier'  In  the  said  lease,  acted  frandu- 
leutly  and  intended  to  deceive  the  prosecutor 
or  Chason  &  Reynolds,  and  that  the  defend- 
ants purposely  resorted  to  such  conduct  as 
a  means  of  obtaining  money  or  other  thing 
of  value  from  the  persons  alleged  to  have 
been  deceived.  (12)  Because  said  accnsatlon 
falls  to  allege  that  Chason  &  Reynolds  relied 
on  either  the  statements  of  the  defendants 
or  the  silence  of  the  defendants  and  were 
thereby  deceived.  (13)  Because  the  accusa- 
tion falls  to  allege  what  deceitful  means  and 
artful  practices  were  used  by  the  defend- 
ants." 

The  polirtB  raised  by  the  demurrer  may  be 
summarised  into  five  heads :  (1)  The  insuffi- 
ciency of  the  affidavit.  (2)  The  failure  to 
properly  denominate  the  crime.  (3)  That  the 
offense  Is  not  sufficiently  set  forth  to  put  the 
defendants  properly  upon  their  defense.  (4) 
That  the  accusation  has  been  interlined  and 
changed  since  it  was  filed.  (5)  That  it  ap- 
pears from  the  accusation  that  the  offense 
charged  against  the  defendant  was  barred  by 
tbe  statute  of  limitations.  We  shall  consider 
these  objections  raised  to  tbe  form  of  tbe  ao- 
cosatlon  seriatim. 

1.  The  fact  that  the  affidavit  upon  which  the 
accusation  was  based  may  or  may  not  have 
been  defective  in  describing  the  offense  will 
not  afford  ground  for  quashing  tbe  accusa- 
tion, If  the  identity  of  the  transaction  set 
forth  in  the  affidavit  with  that  charged  by 
the  accusation  to  l>e  a  crime  is  apparent.  It 
has  frequently  been  held  that  an  affidavit 
charging  merely  that  the  defendant  commit- 
ted the  offense  of  misdemeanor  is  ample  basis 
for  an  accusation  In  which  a  criminal  act  re- 
ferred to  by  tbe  affidavit  Is  distinctly  and 
properly  set  forth  and  every  material  par- 
ticular sufficiently  amplified  to  enable  tbe  ac- 


cused to  pr^tare  for  his  defense.  Tbe  de- 
fendant in  a  criminal  case,  proceeding  by  ac- 
cusation against  him,  can  derive  no  benefit, 
nor  does  he  suffer  any  Injury,  from  the  fact 
that  the  affidavit  may  be  but  a  mere  skele- 
ton which  brings  bim  into  court 

2.  Another  point  raised  by  the  demurrer  In 
more  than  one  of  its  subdivisions  is  that  the 
offense  of  which  the  defendant  was  accused 
Is  denominated  in  the  accusation  as  "cheating 
and  swindling."  It  is  true  that  the  statute 
denominates  that  one  guUty  of  certain  acts 
is  a  common  cheat  and  swindler,  and  does 
not  refer  to  the  offense  as  being  cheating  and 
swindling.  That  the  offense  is  improperly 
denominated  in  an  indictment  or  other  ao> 
cusatlon  will  not  necessarily  vitiate  tbe  ao> 
cusation.  Tbe  test  by  which  the  sufficiency 
of  the  accusation,  as  well  as  the  particular 
offense  which  Is  charged  against  a  defendant. 
Is  to  be  determined.  Is  not  the  denomination 
applied  to  it  by  the  pleader,  but  the  nature 
of  the  criminal  act  alleged,  and  the  fullness 
with  which  the  act  Is  set  forth.  We  would 
have  no  hesitation  in  holding  that,  U  the  of- 
fense was  not  denominated  at  all,  an  indict- 
ment charging  even  a  felony  would  be  suffi- 
cient, If  the  accused  were  properly  charged 
with  tbe  commission  of  such  acts  as  rendered 
him  guilty  of  a  felony,  and  indicated  beyond 
question  the  specific  felony  of  which  he  would 
be  guilty  under  tbe  law,  If  the  allegations 
were  proved. 

8.  Tbe  third  complaint  of  tbe  demurrer  Is 
that  the  accusation  falls  in  several  particu- 
lars to  allege  enough  to  constitute  the  crime 
of  being  a  common  cheat  and  swindler,  so  aa 
to  call  upon  the  defendant  to  defend.  In  the 
fourth  ground  of  the  demurrer  it  is  stated 
that  the  Indictment  fails  to  allege  that  the 
representations.  If  any  were  made,  were 
made  with  the  intent  of  defrauding  the  prose- 
cutor. Tbe  stat^nent  of  the  accusation,  in 
each  of  Its  counts,  that  the  representations 
were  fraudulent,  is  sufficient  answer  to  this 
ground  of  the  demurrer.  Tbe  usual  meaning 
of  the  word  "fraudulent,"  as  applied  to  rep- 
resentations. Is  a  representation  made  with 
the  Intent  to  defraud.  The  fifth  ground  of 
the  demurrer  complains  that  the  Indictment 
Is  insufficient  because  it  falls  to  allege  that 
the  shortage  of  200  acres  of  timber  land 
could  not  have  been  discovered  by  reasonable 
diligence  on  tbe  part  of  the  prosecutor.  Such 
an  allegation  may  be  proper  in  some  cases  of 
cheating  and  swindling,  but  it  is  not  indis- 
pensable that  it  should  be  alleged  in  every 
accusation  of  that  offense.  In  some  cases, 
where  one  purports  to  disclose  all  of  the 
facts,  or  Is  under  duty  to  disclose  them,  there 
may  be  no  duty  on  the  part  of  another,  deal- 
ing with  him,  to  make  any  inquiry,  or  to  at- 
tempt to  discover  whether  the  representa- 
tions being  made  to  bim  are  true  or  untrue. 
To  bold,  for  Instance,  that  one  who  may  have 
defrauded  another  by  exhibition  of  written 
muniments  of  title  (ostensibly  genuine)  can- 
not be  prosecuted  criminally  unless  be  who  Is 
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aoogbt  to  be  defrauded  baa  uaed  all  dili- 
gence to  detect  tbe  fraud,  and  has,  perhaps, 
In  tact  prevented  It,  would  be  to  our  mlnda 
an  unnatural  ruling.  A  citizen  baa  tbe  right 
to  rely,  so  far  aa  tbe  criminal  law  is  con- 
cerned, tl^n  representations  made  to  blm  by 
one  wltb  whom  be  deals,  which  are  apparent- 
ly reasonable  and  tmtbful;-  and  be  who 
falsely,  frandnlently,  and  Intentlmially  abuses 
this  confidence,  so  absolutely  necessary  to 
the  conduct  of  commercial  transactions,  must 
be  made  to  know  that  be  does  so  at  bis  peril. 
A  sufficient  reply  to  the  objections  raised  by 
tbe  sixth  and  seTontb  grounds  of  the  demur- 
rer Is  that  It  Is  not  required  that  the  accusa- 
tion should  set  forth  all  of  the  evidence 
which  it  may  be  necessary  to  Introduce  to 
support  Its  statements.  The  accusation  in 
tbe  present  instance  is  amply  specific. 

4.  If  the  fact  that  an  accusation  has  been 
interlined  or  changed  subsequent  to  the  filing 
can  properly  afford  ground  for  special  demur- 
rer, the  court  did  not  in  tbe  present  Instance 
err  In  overruling  tbe  eighth  special  ground 
of  tbe  demurrer.  Not  only  has  the  solicitor 
of  a  dty  court  tbe  right  to  amend  an  accusa- 
tion at  any  time  prior  to  the  arraignment 
(Ooldsmitb  V.  State,  2  Oa.  App.  283,  68  S. 
E.  486),  but,  in  tbe  absence  of  proof,  any  In- 
terlineations appearing  in  an  accusation,  or 
even  In  an  indictment,  would  be  presumed 
to  have  been  made  prior  to  its  return  Into 
court 

5.  There  Is  no  merit  in  the  demurrer  al- 
leging that  tbe  accusation  was  barred  by  tbe 
statute  of  limitations.  It  is  distinctly  al- 
leged in  tbe  accusation,  as  well  as  in  the 
affidavit,  that  an  indictment  which  bad  been 
returned  at  tbe  November  term,  1901,  for 
tbe  same  offense,  bad  upon  the  day  of  the 
filing  of  tbe  accusation  been  "nolle  pros'd 
by  tbe  state,"  and  that  tbe  accusation  was 
for  tbe  same  offense  and  criminal  act  as  that 
charged  In  the  indictment  as  to  which  a  nolle 
prosequi  liad  been  entered.  The  original  in- 
dictment was  found  within  two  years  from 
tbe  time  the  offense  was  alleged  to  have  been 
committed,  and  was  transferred  to  the  city 
court  of  Bainbrldge.  This  transfer  gave  tbe 
city  conrt  of  Bainbrldge  full  jurisdiction  to 
di8ix>se  of  tbe  case  In  Its  entirety,  tx>tb  as 
to  matters  of  form  and  of  substance.  The 
case  was  not  altered  by  reason  of  tbe  fact 
that  it  originated  by  presentment  of  tbe  grand 
Jury,  instead  of  by  accusation  In  tbe  city 
court.  Both  presentments  and  accusations 
are  mere  pleadings.  Tbe  effect  of  the  order 
of  the  Judge  of  tbe  superior  court  in  trans- 
ferring tbe  case  was  to  give  to  tbe  city  conrt 
of  Bainbrldge  Jurisdiction  to  dispose  of,  not 
only  such  pleadings  as  might  be  In  existence 
at  tbe  time  of  the  transfer,  but  any  other 
pleadings  as  well,  which  might  be  necessary 
in  the  proper  conclusion  of  tbe  judicial  in- 
vestigation remitted  to  It.  We  are  clear  in 
tbe  opinion  tlut  section  80  of  the  Penal  Code 
of  1885v  which  provides  that,  "if  tbe  indict- 
ment Is  found  within  tbe  time  limited  and 


for  any  informality  shall  be  quashed  or  nol. 
pros'd,  a  new  indictment  may  be  found  and 
prosecuted  within  six  months  from  the  time 
the  first  Is  quashed  or  nol.  pros'd,"  applies 
Interchangeably  to  Indictments,  presentments, 
or  accusations. 

6.  After  conviction  tbe  defendant  filed  a 
motion  .for  new  trial  upon  the  general 
grounds,  wliicta  are  thereafter  amended  by 
tbe  addition  of  22  other  assignments  of  er- 
ror. In  tbe  fourtb  ground  of  tbe  amended 
motion  it  was  insisted  that  the  court  erred 
in  requiring  tbe  defendant's  counsel  in  tbe 
presence  of  tbe  Jury  to  produce  a  postal 
card  alleged  to  have  been  written  by  the  de- 
fendant, which  the  defendant  bad  introduced 
in  evidence  on  a  former  trial  of  tbe  case. 
From  the  colloquy  between  tbe  court  and  the 
defendant's  counsel,  which  appears  in  the  rec- 
ord, it  seems  that  tbe  only  statement  by  tbe 
court  upon  this  point  was:  "I  insist,  if  yon 
have  these  papers,  that  you  will  have  to  turn 
them  over."  Mr.  Hawes,  tiie  defendant's 
counsel,  declined  to  answer  whether  be  liad 
ever  seen  the  postal  card  and  lease  in  ques- 
tion, upon  tbe  ground  that  he  was  not  com- 
pellable to  testify;  and  It  does  not  appear 
that  tbe  court  thereafter  made  any  further 
ruling  or  any  remark  of  any  kind  in  re^rd 
to  this  matter.  We  would  be  far  from  sus- 
taining a  verdict  In  a  case  where  It  appeared 
that  the  finding  of  tbe  Jury  was  Influenced 
by  an  Improper  remark,  which  could  clearly 
be  held  to  have  been  prejudicial  to  a  party 
in  tbe  case;  but  we  have  several  times  held 
that  some  liberality  of  expression  must  be 
allowed  tbe  trial  Judge  in  ruling  upon  testi- 
mony, and  at  the  time  tbe  Judge  uttered  the 
remark  of  which  complaint  is  made  tbe  state 
bad  tbe  right  to  prove,  and  in  fact  was  re- 
quired to  prove  (in  advance  of  establishing 
the  contents  of  the  postal  card  In  question 
aliunde),  that  tbe  original  was  either  lost  or 
destroyed,  or  tliat  it  was  otherwise  beyond 
the  power  of  the  state  to  produce  it  Mr. 
Hawes  not  having,  at  the  time  of  tbe  court's 
statement,  asserted  tbe  claim  of  privilege,  It 
was  not  Improper  for  tbe  court  to  require 
the  production  of  material  written  testimony, 
as  to  which  no  exemption  had  been  claimed. 
We  fall  to  see  that  the  remark  of  tbe  court 
could  have  been  prejudicial  to  tbe  defend- 
ant, and  so  far  as  appears  from  tbe  record 
tbe  court  did  not  finally  peremptorily  order 
tbe  production  of  tbe  postal  card,  but,  on  the 
contrary,  appears  to  have  held,  with  Mr. 
Hawes,  that  his  possession  of  the  original 
postal  card,  if,  Indeed,  be  had  it,  was  privi- 
leged; for  later  In  the  trial  the  contents  of 
the  postal  card  were  proved  by  a  copy  con- 
tained in  tbe  record  of  tbe  former  trial  of 
tbe  case. 

7.  The  admission  of  the  above-stated  copy 
of  tbe  postal  card  forms  the  basis  for  the 
fifth  ground  of  tbe  amended  motion,  and  In 
view  of  what  we  have  already  said  we  find 
no  merit  in  tbe  objection  contained  in  this 
ground  of  tbe  motion.    The  original  postal 
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caid  written  by  the  defendant,  as  appears 
from  the  record,  was  Introduced  by  him  on  a 
former  trial  of  the  case  and  returned  by  the 
Jury  with  the  other  papers  to  the  court.  It 
is  immaterial  whether,  as  appears  from  some 
of  the  evidence,  the  postal  card  then  passed 
into  the  possession  of  the  former  counsel  for 
the  defendant  or  not  If  it  did,  it  was  in- 
accessible to  the  state  on  acconnt  of  the 
privilege  wlilch  attached  to  it  It  was  as 
inaccessible  as  if  it  had  been  in  the  posses- 
sion of  the  defendant  himself.  If  the  orig- 
inal postal  card  was  lost,  it  was  likewise 
inaccessible.  If  material  to  the  state's  case 
as  an  admission  on  the  part  of  the  defend- 
ant, the  state  liad  the  right  to  prove  its  con- 
tents, and  we  know  no  better  way  of  doing 
this  than  by  the  Introduction  of  the  copy 
contained  in  the  britf  of  the  evidence  at  the 
former  trial,  presented  by  the  defendant  and 
approved  l>y  the  presiding  Judge.  It  is  true 
tliat  the  substantial  contents  might  have  been 
shown  by  any  witness  who  remembered  the 
contents  of  the  writing  in  the  original,  which 
was  inaccessible;  but  the  exact  contents 
would  be  much  more  likely  to  be  ascertained 
from  the  record  contained  in  the  brief  of  evi- 
dence wliich  the  trial  Judge  had  officially 
verified.  It  was  not  an  introduction  of  a 
copy  in  lieu  of  the  original,  but  rather  the 
anthentication  of  tiie  contents  of  the .  lost 
writing. 

&  Complaint  is  made  in  the  sixth  ground 
of  the  amended  motion  that  the  court,  in 
passing  upon  the  admissibility  of  the  record 
of  the  former  trial,  or  some  portion  of  it,  re- 
marked :  "It  appears  to  be  in  Judge  Bower's 
handwriting.  I  will  not  allow  yon  to  intro- 
duce this  record  In  evidence.  Ton  can  take 
it  and  use  it  to  assist  you."  The  specific  as- 
signment of  error  la  that  this  statement  of 
the  court  was  error,  for  the  reason  that  the 
defendant  had  the  right  to  introduce  the  rec- 
ord for  the  purpose  of  contradicting  the  tes- 
timony of  the  witness  who  was  on  the  stand, 
as  well  as  to  show  that  the  original  record 
had  been  changed,  and  the  word  "defend- 
ant" Inserted  in  lien  of  the  word  "state," 
and  that  the  conrt  further  erred  in  making 
the  statement  that  the  interlineation  appear- 
ed to  have  been  made  In  Judge  Bower's  hand- 
writing. This  assignment  of  error  appears 
to  us  to  be  without  merit  for  several  rea- 
sons. In  the  first  place,  it  is  not  stated  in 
what  manner  the  statement  of  the  Judge  that 
the  interlineation  was  in  Jndge  Bower's 
handwriting  could  have  hurt  the  defendant 
Doubtless  the  judge  was  familiar  with  Judge 
Bower's  handwriting,  and  naturally  used 
this  statement  as  an  assertion  of  the  pre- 
sumption that  the  record  had  not  been  Im- 
properly Interlined.  But,  whether  the  re- 
mark was  spontaneous  or  was  well  consider- 
ed, we  are  unable  to  say  that  the  Judge 
erred,  because  the  assignment  does  not  direct 
our  attention  to  the  specific  error  complained 
of.  As  to  the  contention  that  the  defendant 
had  the  right  to  introduce  the  record  approv- 


ed by  the  court  in  a  former  trial,  it  is  plain 
that  the  court  did  not  err  In  rejecting  it  at 
the  time  and  in  the  manner  in  which  it  was 
done.  If  the  defendant  had  offered  the  rec- 
ord at  a  proper  time,  the  court  mii^ht  have 
erred  in  rejecting  it  But  it  appears  from 
the  assignment  of  error  itself  that  tlie  rec- 
ord, if  offered  at  all  and  rejected,  as  com- 
plained of  by  the  defendant  was  offered 
while  Dr.  Chaaon  was  on  the  stand,  and 
without  any  requiest  that  he  be  temporarily 
withdrawn  to  permit  the  introdnction  of  oth- 
er testimony.  Two  witnesses  cannot  be  put 
upon  the  stand  at  the  same  time,  nor  is  the 
introduction  of  written  testimony,  without 
the  special  permission  of  the  court  permis- 
sible while  a  witness  is  upon  the  stand  and 
undergoing  cross-examination. 

9.  While  we  think  it  would  perhaps  have 
been  better  for  the  court  to  have  concealed 
the  verdict  of  the  Jury  which  had  formerly 
convicted  the  defendant  and  wliich  appeared 
upon  the  indictment  which  was  introduced  in 
evidence,  still  to  do  tills  or  to  decline  was  a 
matter  of  discretion  on  the  part  of  the  trial 
judge,  and  we  cannot  say  tliat  tils  discre- 
tion was  abused,  or  even  that  the  defendant's 
case  was  prejudiced  by  bis  refusal  to  conceal 
the  prior  verdict  of  guilty.  The  conrt  caation- 
ed  the  Jury  that  they  were  to  be  golded  only 
by  the  evidence,  and  we  cannot  assonie  that 
the  Jury  would  be  any  more  influenced  by 
ascertaining  from  a  writing  that  the  defend- 
ant on  trial  had  been  theretofore  convicted 
of  an  offense  than  if  they  had  had  knowledge 
of  that  fact  from  general  rumor,  or  that  a 
fair  Jury  wonld  be  influenced  by  either. 

10.  Numerous  exceptions  are  taken  to  the 
instructions  of  the  court  embodied  in  the 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thir- 
teentli,  and  fourteenth  grounds  of  the  amend- 
ed motion.  After  a  careful  review  of  the 
charge  as  a  whole,  we  are  more  tlian  ever 
impressed  with  the  statement  of  Judge  Bleck- 
ley, in  Brown  v.  Matthews,  79  6a.  1,  4  S.  B. 
18  (1),  that  "a  charge  torn  to  pieces  and 
scattered  in  disjointed  fragments  may  seem 
objectionable,  although  when  put  together  and 
considered  as  a  whole  it  may  lie  perfectly 
sound.  The  full  charge  being  in  tlie  record, 
what  it  lacks  when  divided  is  supplied  when 
the  parts  are  all  united.  United  th^  stand, 
divided  they  fall"  A  similar  charge  upon  the 
subject  of  reasonable  doubt  to  that  complain- 
ed of  here  was  approved  by  this  conrt  In 
Parker  v.  State,  3  tia.  App.  336,  59  S.  E.  823, 
and  each  of  the  other  excerpts  presented  prin- 
ciples of  law  abstractly  correct  and  which, 
when  considered  and  qualified  by  other  in- 
structions given  in  connection  with  them,  fair- 
ly presented  the  law  of  the  case  to  the  Jury. 

Hi  In  so  far  as  the  omission  of  the  court 
to  call  the  attention  of  the  Jury  to  a  lack 
of  reasonable  diligence,  by  the  exercise  ot 
which  the  persons  alleged  to  have  been  de- 
frauded might  have  prevented  a  fraud,  and 
failing  In  which  the  defendant  could  not  be 
convicted,  is  concerned,  as  we  liave  ah;«ady 
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Intimated,  a  cbarge  upon  this  subject  was  not 
required  and  would  not  have  been  correct. 
Freqoentiy,  from  the  less  diligence  nsed  by 
the  defrauded  party,  and  eren  In  case  of  his 
total  Imbecility  and  consequent  inability  to 
use  any  diligence,  arises  the  greatest  necessity 
that  the  state  should  protect  such  a  citizen 
against  those  deceitful  means  and  artful  prac- 
tices of  which  he  may  become  the  easiest 
prey. 

12.  The  fifteenth,  sixteenth,  and  seven- 
teenth  grounds  of  the  amended  motion  allege 
error  upon  the  court's  refusal  to  give  In 
charge  certain  instructions  which  were  prop- 
erly requested  In  writing.  The  requests  set 
forth  In  the  fifteenth  and  sixteenth  grounds 
were  made  in  the  endeavor  to  have  the  court 
Instruct  the  Jury,  among  other  things,  that  if 
fbe  defendant  believed  that  the  amount  re- 
duced fh>m  the  contract  price  was  to  cover 
the  difference  between  the  amount  of  timber 
represented  and  the  true  amount  owned  by 
the  defendants,  then  the  defendant  could  not 
be  convicted.  There  was  evidence  to  the  ef- 
fect that  In  the  original  negotiations  the  de- 
fendants endeavored  to  sell  the  property  In 
question  for  |750,  but  that  in  the  consumma- 
tion of  the  trade,  the  purchasers  (the  prose- 
cutors) refusing  to  give  more  than  |500,  the 
latter  sum  was  finally  accepted.  The  princi- 
ple embodied  in  the  request,  even  If  It  Is 
Justified  by  the  stfitement  of  the  defendant 
as  to  his  belief,  should  not  have  been  given  in 
charge.  If  the  defendant,  either  by  false 
representation  or  fraudulent  concealment  of 
material  facts  In  the  transaction,  deceived 
the  purdiasers  of  the  property,  and  Induced 
them  to  purchase  what  they  otherwise  would 
not  have  purchased,  to  their  injury  and  dam- 
age. It  would  be  wholly  Immaterial  that  the 
seller,  the  defendant,  believed  they  were  giv- 
en full  value  on  account  of  the  reduction  of 
the  price,  or  believed  that  the  reduction  of 
the  price  was  made  to  cover  the  amount  of 
value  which  he  had  represented  was  being 
conveyed,  unless  he  had  undeceived  the  pur- 
chasers as  to  the  true  amount  of  their  pur- 
chase, or  unless  the  evidence  showed  that 
some  one  else  had  undeceived  them  prior  to 
the  consummation  of  the  contract  and  the 
paymoit  of  the  money.  It  would  never  do 
for  the  court  to  charge  baldly  that.  If  the 
defendant  believed  that  the  contract  had  been 
<jianged,'  he  must  be  acquitted,  no  matter 
what  were  the  true  facts  of  the  case.  It  Is, 
of  course,  true  that  In  every  case  where  one 
Is  accused  of  being  a  common  cheat  and 
swindler  the  Jury  should  be  Instructed  that. 
If  they  believed  that  the  intent  to  defraud 
was  ladcing,  the  defendant  should  be  acquit- 
ted ;  and  this  was  clearly  stated  to  the  Jury 
by  the  court  In  the  charge.  But  as  the  Judge 
was  not  required  to  give  the  requests,  unless 
they  were  in  all  respects  legal  and  proper, 
the  court  did  not  err  In  refusing  those  con- 
tained In  the  fifteenth  and  sixteenth  g^rounds. 
The  court's  charge  upon  this  point  was  as  fa- 
vorable to  the  defendant  as  he  had  any  right 


to  expect,  when  the  Jury  was  instructed :  "I 
charge  you,  further,  gentlemen,  that  if  yoa 
are  satisfied  from  the  testimony  in  this  case 
that  either  Dr.  Ohason  or  Mr.  Reynolds  knew 
at  the  time  they  made  this  purchase  that  the 
tiOe  to  that  property  was  not  in  Crawford  and 
Laster  you  would  not  be  authorized  to  con- 
vict the  defendants." 

13.  The  eighteenth  and  nineteenth  grounds 
of  the  amended  motion  except  to  the  refusal 
of  the  court  to  charge  as  follows : 

(18)  "I  charge  you,  gentlemen,  that  the 
state  Is  required  to  prove  to  your  satisfac- 
tion, beyond  a  reasonable  doubt,  that  the  al- 
leged representations  were  made  by  the  de- 
fendant, and  that  they  were  known  by  the 
defendant  to  be  false,  that  they  were  made 
by  the  defendant  for  the  purpose  of  deceiving 
Chason  &  Reynolds,  and  that  as  a  result 
thereof  Chason  ft  Reynolds  were  defrauded. 
I  charge  you,  gentlemen,  that  a  mistake  by 
the  defendant  as  to  the  amount  of  land  own- 
ed, or  as  to  the  boundaries  of  the  land,  or  as 
to  the  number  of  acres,  would  not  make  him 
guilty  of  the  crime  charged,  and  unless  you 
are  satisfied  from  the  evidence  that  the  rep- 
resentations, evea  If  false,  were  not  a  mis- 
take, or  If  you  have  a  reasonable  doubt  aa  to 
whether  the  representations  were  the  result 
of  a  mistake.  It  would  be  your  duty  to  acquit 
the  defendant" 

(19)  "I  charge  you,  gentlemen,  that  before 
you  would  be  authorized  to  convict  the  de- 
fendant you  must  be  satisfied  beyond  a  rea- 
sonable doubt,  from  the  evidence,  that  the 
representations  alleged  in  the  accusation 
were  false.  If  you  are  satisfied  beyond  a 
reasonable  doubt  that  the  representations 
were  false,  then  yon  must  go  further  and  be 
satisfied  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  knew  that  each 
of  the  representations  were  false,  and,  fur- 
ther still,  you  must  be  satisfied  beyond  a  rea- 
sonable doubt,  from  the  evidence,  not  only 
that  the  representations  were  false,  and  were 
known  by  the  aocnsed  to  be  false,  but  yon 
must  be  further  satisfied  beyond  a  reascm- 
able  doubt,  from  the  evidence,  that  the  ac- 
cused Intended  to  deceive  the  parties  named 
in  the  accusation,  and,  further,  you  must  be 
satisfied  beyond  a  reasonable  doubt,  from  the 
evidence,  that  the  accused  purposfely  resort- 
ed to  the  particular  means  of  obtaining  the 
money  or  other  thing  of  value  from  the  i>er- 
son  alleged  to  have  been  deceived;  and  you 
must  be  further  satisfied  beyond  a  reasonable 
doubt,  from  the  evidence,  that  the  parties  al- 
leged In  the  accusation  were  actually  deceiv- 
ed and  defrauded  as  a  result  of  the  charges 
alleged  in  the  accusation — that  is,  the  acts  al- 
leged must  have  been  the  sole  and  only  cause 
which  caused  the  i^rties  alleged  to  have  been 
deceived  to  have  been  so  deceived.  If  you 
have  a  reasonable  doubt  as  to  any  of  these 
proposltlona,  gentlemen.  It  would  be  your 
duty  to  acquit  the  defendant" 

In  so  far  as  the  first  portion  of  the  re- 
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quest,  contained  in  the  eighteenth  ground  of 
the  motion,  is  concerned,  the  principle  had 
already  been  given  to  the  Jury  In  the  Instruc- 
tion which  we  have  quoted  above,  and  the 
law  favorable  to  the  defendant's  defense, 
tliat  his  mistake  was  an  honest  one,  was 
equally  well  presented  In  the  general  charge. 
The  court,  in  the  earlier  portion  of  the 
charge,  instructed  the  Jury  as  follows:  "Be- 
fore you  would  be  authorized,  gentlemen,  to 
convict  either  of  the  defendants,  you  would 
have  to  be  satisfied  beyond  a  reasonable 
doubt  that  at  the  time  this  trade  was  made 
the  defendants,  Crawford  and  Laster,  know- 
ingly made  false  representations  as  to  the 
number  of  acres  conveyed  in  this  lease." 
And  later  on  in  the  charge  the  Jury  were 
instructed  upon  this  subject  as  follows:  "The 
Jury  will  look  to  all  these  facts  and  circum- 
stances, and  determine  ^hat  was  in  the 
minds  of  the  defendants  at  the  time  this 
lease,  this  trade,  was  made.  The  Jury,  be- 
fore they  could  convict  In  this  case,  would 
have  to  be  satisfied  beyond  a  reasonable 
doubt  that  the  defendants,  Crawford  and 
Laster,  knew  at  the  time  they  made  this 
trade  that  they  were  selling  more  timber  than 
they  owned.  If  the  defendants  really  and  in 
truth  and  In  good  faith  thought  that  they 
owned  this  timber,  and  they  sold  it  under 
these  circumstances,  then,  if  you  believe  that, 
I  charge  you,  you  would  find  the  defendants 
not  guilty." 

14.  After  a  painstaking  Investigation  of 
the  very  voluminous  record  in  this  case,  and 
after  an  investigation  of  the  assignments  of 
error,  which  are  so  numerous  as  to  satlsi^ 
us  that  every  plausible  reason  for  a  new 
trial  which  the  learning  and  ingenuity  of 
the  very  able  counsel  for  the  plaintiff  in  er- 
ror could  suggest  has  been  skillfully  present- 
ed, we  are  unable  to  find  any  error  which 
would  warrant  a  reversal  of  the  Judgment 
refuslug  a  new  trial.  The  evidence  in  behalf 
of  the  state  was  sufficient  to  authM'lze  the 
verdict  The  finding  of  the  Jury  has  been 
approved  by  the  trial  Judge  who  presided. 
Two  Juries  have  found  the  same  verdict 

As  a  matter  of  law  there  is  every  reason 
why  the  Judgment  should  be  affirmed. 


LASTER  V.  STATE.    (No.  968.) 

(Court  of  Appeals  of  Georgia.    Sept  30,  1908.) 

False   PasrENSES— Evidence— Sufficienct— 
Fraudulent  Intent. 

The  special  ezceptiong  are  the  same  as 
those  presented  in  Crawford  v.  State,  62  S.  E. 
501,  and  are  without  merit;  but  the  verdict  of 
guilty  was  unauthorized,  and  a  new  trial  Bhould 
have  been  granted,  for  the  reason  that  the 
evidence  upon  the  subject  of  the  defendant's 
fraudulent  intent  which  was  entirely  circum- 
stantial, was  as  consistent  with  the  defendant's 
innocence  as  with  ruilt,  and  did  not  exclude 
a  hypothesis  that  the  defendant  was  innocent 
of  a  fmndnlent  intent  even  more  iea8<»able 
than  that  he  acted  with  such  fraudulent  intent 

(Syllabua  by  the  Gwut) 


Error  from  City  Court  of  Balnbrldge;  W. 
M.  Harrell,  Judge. 

J.  R.  D.  Laster  was  convicted  of  cheating 
and  swindling,  and  be  brings  error.    Reversed. 

T.  S.  Hawes,  for  plaintiff  in  error.  M.  El. 
O'Neal,  Sol.,  for  the  State. 

RUSSELL,  J.  In  the  court  below  the  de- 
fendant in  this  case  was  charged  and  tried 
Jointly  with  one  Crawford,  and  exactly  the 
same  questions  are  raised  by  both  bills  of 
exceptions.  In  the  opinion  in  the  Crawford 
Case,  4  Ga.  App.  — ,  62  8.  B.  501,  we  have 
already  fully  considered  the  special  excep- 
tions filed  pendente  lite  and  the  assignments 
of  error  contained  in  the  19  grounds  of  the 
amended  motion,  and  have  held,  as  we  again 
hold,  that  none  of  these  exceptions  are  well 
taken.  Having  disposed  of  these,  the  only 
remaining  question  In  this  case,  as  was  true 
in  the  Crawford  Case,  is  whether  the  evidence 
is  sufficient  to  authorize  the  verdict  of  guilty. 

We  are  clear  that  the  evidence  adduced  up- 
on Joint  trial  authorized  the  Jury  to  find  the 
defendant  Crawford  guUty,  cmd  consequently 
this  court  was  without  Jurisdiction  to  set 
aside  the  finding  as  being  contrary  to  law, 
for  lack  of  evidence  to  support  it  In  the 
case  of  the  piesent  plaintiff  \a  error,  how- 
ever,  we  are  of  the  oplnlou  that  the  Judgment 
refusing  a  new  trial  should  be  reversed,  be- 
cause the  evidence  against  the  defendant  Las- 
ter Is  insufficient  to  authorize  a  verdict  of 
guilty  against  him.  We  waive  all  considera- 
tion of  the  fact  that  it. Is  plain  that  Chason 
&  Reynolds  placed  but  little  reliance  on  the 
representations  of  this  particular  defendant, 
that  they  would  not  consummate  the  lease 
until  his  codefendant,  Crawford,  had  been 
consulted,  that  when  the  lease  was  being 
made  Crawford  assisted  In  giving  the  descrip- 
tion of  the  land,  by  means  of  which  Ghason  & 
Reynolds  were  defrauded,  and  the  fact  that 
they  knew  that  Laster  could  not  sell  thetim- 
t)er  without  Crawford's  consent  In  a  case 
of  cheating  and  swindling,  it  must  appear 
that  he  who  was  defrauded  was  so  defraud- 
ed l>ecauBe  of  his  reliance  upon  the  state- 
ments made  to  him.  and  the  evidence  for  the 
state  upon  this  branch  of  the  case  le  exceed- 
ingly weak  BO  far  as  this  defendant  is  con- 
cerned. 

We  plant  our  Judgment  however,  upon  the 
fact  that  the  state  failed  to  show  t>eyond  a 
reasonable  doubt  that  the  defendant  Laster 
knowingly  made  any  false  representations, 
or,  in  other  words,  that  he  made  the  state- 
ments he  did  with  fraudulent  intent  The 
evidence  of  fraudulent  Intent  is  necessarily 
circumstantial.  This  being  true,  the  testi- 
mony must  establish  beyond  any  other  rea- 
sonable hypothesis  that  the  defendant  knew 
that  he  did  not  own  the  timber  he  was  pro- 
ceeding to  sell  at  the  time  that  he  was  point- 
ing out  the  boundaries  of  the  land  and  when 
he  signed  the  lease.  So  far  as  the  evidence  la 
this  case  is  concerned,  the  testimony  Is  moat 
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susceptible  to  the  Inference  that  he  honestly 
believed  and  had  good  reason  to  believe  that 
be  had  a  perfect  right  to  sell  the  timber  with 
Crawford's  consent,  and  to  sign  the  lease  by 
which  Chason  &  Reynolds  were  defrauded. 
It  Is  ondlsputed  in  the  testimony  that  Laster 
held  the  land  nnder  bond  for  title  from  Craw- 
ford, and  that  Chason  ft  Reynolds  knew  this ; 
and  there  Is  no  evidence  that  the  description 
of  the  land  set  forth  In  the  bond  for  title  did 
not  Include  all  of  the  land  which  Chason  & 
Reynolds  claimed  to  have  purchased.  There 
l8  no  evidence  that  Laster,  in  pointing  ont  the 
boundary  of  the  land,  exceeded  what  had  been 
bargained  to  him  by  Crawford,  and  as  to  the 
timber  Itself  Chason  &  Reynolds  were  inform- 
ed that  he  could  not  sell  this,  except  upon 
Crawford's  assent 

Another  significant  difference,  which  tends 
to  show  that  the  defendant  Laster  was  per- 
haps honestly  mistaken  as  to  the  extent  of 
his  interest  at  the  time  that  he  dealt  with 
Chason  &  Reynolds,  la  the  evidence  by  the  wit- 
nesses for  the  state  that  after  the  shortage 
was  discovered  the  defendant  Laster  express- 
ed his  willingness  to  accede  to  the  demand 
of  the  purchasers  to  rescind  and  restore  the 
purchase  price,  while  the  defendant  Craw- 
ford, to  whom  the  money  had  been  paid  on 
a  debt  due  hUn  by  Laster  (for  which  he  still 
held  Laster's  note),  refused  to  rescind,  and 
stood  on  the  proposition  that  the  purchasers 
ougtit  themselves  to  have  discovered  the 
shortage  before  they  paid  their  money.  While 
this  circumstance  is  not  conclusive.  It  is 
strongly  illustrative  of  intent,  and  tends  to 
strengthen  the  hypothesis  as  to  this  defend- 
ant which  is  inconsistent  with  guilt.  It  la 
plainly  apparent,  from  various  circumstances 
detailed  by  witnesses  for  the  state,  that  the 
evidence  falls  to  exclude  any  other  reasonable 
hypothesis  save  the  guilt  of  the  defendant, 
and  for  this  reason  the  conviction  of  Laster 
wag  unauthorized. 

Judgment  reversed. 


L.  D.  RILEY  &  SON  v.  SOUTHERN  RY.  CO. 

(Snpreme  Court  of  South  Carolina.    Oct.  6, 
1908.) 

1.  Appeal  and  Ereob— Revebsal  in  Pabt. 

The  destination  of  freight  shipped  into  the 
atate  for  plaintiff  over  defendant's  road  was  a 
place  in  N.  county.  Action  was  hroueht  in  S. 
county  for  damages  to  the  freight,  and  for  the 
$50  penalty,  under  24  St.  at  Large,  p.  81,  for 
failoie  to  adjust  the  daim.  Held,  that  while 
jodgment  for  plaintiff  could  not  be  sustained 
aa  to  the  penalty.  Code  Civ.  Proc.  1902,  4  145, 
requiring  an  action  for  a  penalty  to  be  tried  in 
the  county  where  the  cause  or  some  part  thereof 
arose,  it  shoold  be  sustained  as  to  the  damages ; 
the  court  having  jurisdiction  of  the  action  there- 
tor,  and  this  though  it  deprive  plaintiff  of  the 
right  to  sue  for  the  penalty. 

2.  Parties— Necessity  of  Genebal  Appeab- 
ARCE — Objection  to  Capacity  to  Sue. 

Defendant,  desiring  to  avail  itself  of  objec- 
tion to  the  capacity  of  plaintiff  to  sue,  must 
make  a  general  appearance. 
Woods,  J.,  dissenting. 


Appeal  from  Common  Pleas  Circuit  Court, 
Saluda  County ;  Ernest  Gary,  Judge. 

Action  by  L.  D.  Riley  ft  Son  against  the 
Southern  Railway  Company.  Judgment  of  a 
magistrate  for  plaintiff  was  reversed  by  the 
circuit  court,  and  plaintiff  appeals.  Reversed 
in  part. 

Barnard  B.  Evans,  for  appellant  Eugene 
W.  Able,  for  respondent 

WOODS,  J.  This  action  wu  brought  In 
the  court  of  magistrate  Allen,  In  Saluda 
county,  for  damages  to  freight  shipped  over 
defoidant's  railroad  from  Atlanta,  Oa.,  to 
the  plaintiffs  at  Silver  Street,  S.  C,  and  for 
the  statutory  penalty  of  $60.  The  plaintiffs 
conducted  a  general  mercantile  business  in 
Saluda  county.  Silver  Street  is  the  plaintiff's 
point  of  delivery,  but  la  in  Newberry  county, 
across  the  Saluda  river  from  their  store. 
The  summons  was  served  on  the  defendant's 
agent  at  Ward's  in  Saluda  county,  and  was 
returnable  on  November  27,  1907.  On  that 
day  the  defendant  presented  to  the  court  a 
demurrer  to  the  summons,  which  thus  ap- 
pears In  the  record:  "Before  W.  P.  Allen, 
Esq.,  Magistrate,  Wednesday,  Nov.  27tb,  1907. 
Special  appearance  of  E.  W.  Able  for  South- 
em  Railway  Company.  The  summons  serv- 
ed upon  the  Southern  Railway  Company 
therein  is  objected  to  on  the  grounds  that  it 
Is  defective,  vague,  indefinite,  and  wholly  in- 
sufficient to  give  the.  court  Jurisdiction  of 
the  Southern  Railway  Company  of  the  cause 
of  action  herein  In  the  following  particulars, 
to  wit :  (1)  Because  the  plaintiffs  in  thYs  ac- 
tion are  not  properly  designated,  ^In  that,  if 
the  plaintiff  is  a  c<^artnership,'lt  is  essen- 
tial that  all  the  names  of  the  copartners  ap- 
pear, and,  if  a  corporation,  that  fact  should 
appear.  (2)  Because  the  defendant  in  the  ac- 
tion is  not  properly  designated.  In  that  If  the 
defendant  is  a  copartnership  that  fact  should 
appear,  and,  if  a  corporation,  that  fact 
should  appear.  (3)  Because  it  does  not  ap- 
pear from  the  summons  herein  upon  what 
manner  of  charges  or  cause  of  action  the  de- 
fendant is  indebted  to  the  plaintiffs,  when  or 
where  the  same  accrued,  the  items  that  com- 
posed the  same,  nor  upon  what  account  nor 
whether  or  not  demand  for  payment  had 
been  made.  (4)  Because  the  summons  is 
vague,  indefinite,  and  entirely  insufficient  to 
apprise  the  defendant  of  any  facts  constitut- 
ing any  possible  cause  of  action  upon  which 
the  said  defendant  might  prepare  to  go  to 
trial,  wherefore  Southern  Railway  Company 
asks  tliat  the  summons  herein  be  declared 
null  and  void  and  wholly  insufficient  in  the 
premises,  and  that  this  action  be  dismissed, 
with  costs."  The  magistrate  overruled  the 
demurrer,  defendant  withdrew,  and  the  mag- 
istrate gave  judgment  by  default  for  the 
damages  claimed,  $21.23,  and  the  penalty  of 
$50.  On  appeal  the  circuit  court  reversed 
the  Judgment  of  the  magistrate,  holding  that 
a  magistrate  of  Saluda  county  had  no  Jurla- 
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diction  because  the  action  was  for  a  penalty 
which  arose  at  Silver  Street,  the  point  of  des- 
tination, situated  in  Newberry  connly. 

Code  ClT.  Proc  1802,  i  146,  requires  that 
actions  for  the  recovery  of  a  penalty  or  for- 
feiture Imposed  by  statute  "must  be  tried  in 
the  county  where  the  cause  or  some  part 
thereof  arose."  The  cause  of  action  for  the 
penalty  as  well  as  for  the  damages  certainly 
arose  at  Silver  Street,  Newberry  county,  and 
therefore  it  seems  clear  the  magistrate  In 
Saluda  county,  under  section  145  of  the  Code, 
had  no  jurisdiction  of  a  suit  to  collect  the 
penalty.  The  claim  of  $21.23  for  damaging 
the  goods  in  transportation  though  arising  in 
Newberry  county  could  be  enforced  by  ac- 
tion in  any  county  of  the  state  in  which  the 
railroad  company's  line  is  located,  and  in 
which  It  maintains  a  public  office  for  the 
transaction  of  Its  business.  Tobln  v.  Chester 
&  L.  R.  R.  Co.,  47  S.  C.  387,  25  S.  E.  283,  68 
Am.  St.  Rep.  890;  Boyd  v.  Blue  Ridge  Ry. 
Co.,  66  S.  C.  326,  43  S.  B.  817.  Hence  the 
magistrate  In  Saluda  county  had  Jurisdiction 
of  the  cause  of  action  for  the  damages.  The 
penalty  statute  (24  St  at  Large,  p.  81)  seems 
to  require  one  who  claims  a  penalty  to  set 
it  up  tn  the  action  for  the  loss  or  damage. 
As  the  penalty  can  be  recovered  only  in  the 
county  where  It  or  some  part  of  the  cause  of 
action  arose,  and  the  damage  and  loss  may 
be  recovered  in  any  county  where  the  rail- 
road company  does  business  and  has  an  agen- 
cy for  the  delivery  of  freight,  Including  the 
coonty  where  the  cause  of  action  arose,  it 
seems  to  follow  that  the  law  contemplates 
that  a  suit  for  the  loss  or  damage,  and  the 
penalty  must  be  brought  in  the  county  which 
Is  the  proper  venue  for  both  dalms.  Any 
other  conclusion  would  require  that  the  court 
take  away  from  the  defendant  the  right  con- 
ferred by  section  145  of  the  Code  of  Civil 
Procedure  to  have  a  suit  against  him  for  a 
penalty  tried  in  the  coonty  where  the  cause 
of  action  or  some  part  of  it  arose.  Restating 
the  matter,  the  law  is  that  a  corporation 
may  be  sued  in  any  county  in  the  state  in 
which  it  has  an  office  and  does  business,  pro- 
vided, when  the  suit  is  for  a  penalty.  It 
shall  be  brought  in  that  county  where  the 
penalty  or  some  part  of  the  penalty  or  some 
other  part  of  the  cause  of  action  arose.  The 
question  involved  was  Jurisdiction  of  the 
subject-matter,  and  is  therefore  not  aflFected 
by  the  appearance  of  the  defendant  for  the 
purpose  of  submitting  a  demurrer  to  the  com- 
plaint for  defect  of  parties,  as  well  as  want 
of  Jurisdiction.  Nixon  v.  Piedmont  Mut 
Ins.  Co.,  74  S.  C  438,  64  S.  E.  667;  Sllcoz 
V.  Jones,  80  S.  C.  484,  61  8.  E.  94a 

For  these  reasons,  we  think  the  conclusion 
of  the  circuit  Judge  that  the  magistrate  In 
Saluda  county  was  without  Jurisdiction  of 
the  claim  for  the  penalty  was  correct  If  no 
other  defect  appeared  in  the  record,  the 
plalntltr  would  have  the  option  to  hold  his 
Judgment  for  the  damages,  |21.23,  or  com- 
mence a  new  suit  for  the  penalty,  as  well  as 


the  damages  in  a  court  having  adequate  Ju- 
risdiction. But  in  the  summons  the  com- 
plaint is  called  "L.  D.  Riley  &  Son,"  and 
there  Is  nothing  to  Indicate  whether  a  cor- 
poration or  a  partnership  Is  meant;  or,  if  a 
partnership,  the  individuals  who  compose  It. 
Such  a  defect  was  held  to  be  fatal  in  Look- 
out Mountain  Medicine  Co.  v.  Hare  &  Co.,  S6 
S.  C.  466,  35  S.  E.  130.  It  is  true  this  point 
was  not  decided  in  Judge  Gary's  decree,  and 
it  would  be  more  regular  to  leave  it  open  to 
be  heard  first  by  the  circuit  court,  but,  as 
the  case  above  cited  directly  decides  the  ques- 
tion, the  plaintiff  should  not  be  subjected  to 
the  needless  delay,  which  would  result  from 
remanding  the  case  to  the  circuit  court 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed.. 

JONES,  J.  I  dissent  The  magistrate 
clearly  had  Jurisdiction  of  the  action  for 
damages,  and  the  Judgment  of  the  magis- 
trate should  be  affirmed  to  the  extent  of  $21.- 
23.  If  this  should  result  in  depriving  plain- 
tiff of  the  right  to  sue  for  and  recover  pen- 
alty in  Newberry  county,  plaintiff  brought 
it  about  by  voluntarily  electing  to  sue  for 
damages  In  Saluda  county,  in  a  court  bavins 
no  Jurisdiction  of  the  cause  of  action  for 
penalty.  If  defendant  desired  to  avail  Itself 
of  objection  to  the  capacity  of  plaintiff  to 
sue,  there  should  have  been  a  general  ap- 
pearance. 

POPE,  C.  J.  I  dissoit,  and  concur  In  the 
opinion  of  JONES,  J. 

GARY,  A.  J.    I  dissent 


WALKER  V.  VENTERS. 

(Supreme  Court  of  North  Carolhia.    Oct  7, 
1908.) 

1.  Evidence— Obai.    Evidence— Admibsibcli- 
TT  TO  Affect  Wbiting. 

A  writing  cannot  be  contradicted  bj^  a  con- 
temporaneous oral  agreement,  and  plaintiff,  hav- 
ing agreed  in  writing  to  deliver  20  bales  of  cot- 
ton annually  for  10  years  in  payment  of  land, 
could  not  show  an  oral  agreement  at  the  time 
that  he  could  pay  $4,000  in  money  to  discharge 
the  debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  U  2035,  2036.] 

2.  MOBTOAOES  —  PATlfENT     IN     COTTON  —  DK- 
FATTLT— MEASnSE  OF  RECOVERY. 

A  mortgagor  having  defaulted  in  paying  cot- 
ton to  discharge  a  debt,  the  mortgagee  conld  re- 
cover the  market  value  of  the  cotton  when  pay- 
ments were  due,  with  interest. 

Appeal  from  Superior  Court,  Pitt  County; 
W.  R.  Allen,  Judge. 

Action  by  A.  S.  Walker  against  Henry  C 
Venters.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Julius  Brown  and  W.  O.  Howard,  for  ap- 
pellant F.  G-  James  and  Jarvls  &  Blow,  for 
appellee. 
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CLABK,  C  J.  The  plaintiff  bongbt  a  tract 
of  land  of  the  defendant,  receiving  a  con- 
Teyance  thereof,  and  to  secure  payment  of 
the  poichase  money  executed  a  mortgage 
back  to  the  Tend<»r  on  said  land,  which  re- 
cites: "Whereas,  A.  S.  Walker  ia  justly  in- 
debted to  Henry  O.  Tenters  in  the  sum  of 
$i,000,  the  same  being  the  purchase  money 
of  a  certain  tract  of  land,  this  day  deeded  by 
said  Heniy  C.  Venters  and  wife  to  A.  S. 
Walker  and  described  in  said  deed;  and 
whereas,  it  is  agreed  that  said  A.  S.  Walker 
BhaJI  pay,  in  lieu  of  said  sum  of  |4,000  and 
interest  thereon,  200  bales  of  eotton,  each 
wel^ilng  500  pounds,  as  evidenced  by  10  sev- 
eral cotton  bonds  of  this  date,  due  and  pay- 
able as  follows:  [Here  follow  the  recitals, 
and  the  reconveyance  by  way  of  mortgage  to 
secure  the  delivery  of  the  cotton  at  the  sever- 
al dates  named.]"  Bald  bonds  are  in  fol- 
lowing form:  "On  or  before  31st  Dec.,  1900, 
for  value  received,  I  promise  to  pay  to  Henry 
C.  Venters,  or  order,  for  value  received,  twen- 
ty teles  of  merchantable  lint  cotton,  each 
weighing  000  pounds.  This  bond  is  secured 
by  real  estate  mortgage  of  this  date.  Wit- 
ness my  hand  and  seal  this  13th  Oct.,  1898. 
A  S.  Walker,  [SeaL]  Attest:  F.  C.  Hard- 
big."  Some  of  the  bonds  were  payable  to 
other  parties  than  Venters,  but  the  aggregate 
quantity  to  be  delivered  was  200  bales;  20 
boles  deliverable  each  year  for  10  years. 

The  plaintiff  offered  to  prove  an  alleged 
parol  agreement,  made  at  the  time  the  mort- 
gage was  executed,  that  in  case  of  payment 
in  full  settlement  at  one  time,  or  in  event 
of  foreclosure,  the  amount  to  be  paid  was  to 
be  14,000  in  money,  at  platntUTs  option.  This 
evidence  the  court  excluded,  because  it  con- 
tradicted the  written  agreement  This  is  the 
only  exception  requiring  consideration.  It 
is  true  that  a  contract  may  be  partly  in  writ- 
ing and  partly  oral  (except  when  forbidden  by 
the  statute  of  frauds),  and  that  in  such  cases 
the  oral  part  of  the  agreement  may  be  shown. 
But  this  is  subject  to  the  well-established 
rale  that  a  contemporaneous  agreement  shall 
not  contradict  that  which  is  written.  The 
written  word  abides,  and  is  not  to  be  set 
aside  upon  the  slippery  memory  of  man. 
The  mortgage  duly  recorded,  and  the  10 
bonds  in  iwoof,  evidence  a  fully  considered 
and  matured  agreement  to  deliver  200  bales 
of  merchantable  lint  cotton,  weighing  600 
pounds  each,  at  the  rate  of  20  of  such  bales 
in  each  year,  on  dates  specified  in  the  mort- 
gage and  in  the  bonds.  It  is  specified  that 
this  cotton  is  agreed  to  be  delivered,  without 
interest.  In  lieu  of  an  original  indebtedness 
of  $4,000  bearing  interest.  This  agreement 
was  evidently  made  because  the  purchaser 
was  apprehensive  that  cotton  might  fall  In 
price  and  preferred  paying  a  certain  fixed 
amount  in  the  product  of  the  farm.  The  ven- 
dor was  satisfied  to  take  such  product,  and 
evidmtly  thought  that  cotton  would  go  up 
hi  price  enough  to  counterbalance  the  loss 
of  interest,  which,  on  payments  to  be  made  in 


10  annual  Installments,  aggregates  nearly 
33^  per  cent,  and,  indeed,  more  If  the  inter- 
est (m  the  annual  payments  is  reinvested.  At 
any  rate,  the  parties  agreed  upon  this  mode 
of  payment  in  lien  of  .the  indebtedness  of 
$4,000,  and  to  show  a  contemporaneous  parol 
agreement  notwithstanding  to  accept  $4,000 
in  lieu  of  the  cotton  stipulated  for  would  be 
to  contradict,  not  to  explain,  the  written 
agreement  Such  evidence  is  never  admitted, 
if  the  wording  of  the  written  contract  is 
clear,  or  if  the  evidence  offered  is  in  direct 
contradiction  of  the  intrinsic  meaning  of  the 
language  of  the  contract  This  point  is  clear- 
ly discussed,  with  full  citation  of  authpri- 
ties,  by  Mr.  Justice  Walker  in  Basnight  v. 
Jobbing  Co.  (at  this  term)  62  S.  EL  420.  Noth- 
ing more  need  be  added. 

The  court  further  charged  that  the  amount 
due  on  the  mortgage  is  the  value  of  20  bales 
of  cotton,  at  the  market  price  when  each  in- 
stallment fell  due,  with  interest,  subject  to 
payments  and  set-offs,  if  any.  This  was 
correct 

The  other  exceptions  do  not  require  dis- 
cussion. 

No  error. 


DR.    8H00P  FAMILY   MEDICINE  CO.   t. 
J.  A.  MIZELL  &  CO. 

(Supreme  Court  of  North  Carolina.    Oct  7, 
1908.) 

1.  BVIDBNCB— OBAt    EvinxROB— ADiassiBiu- 
TT  TO  ArFBcr  Wbitiro. 

In  an  action  to  recover  the  price  of  goods 
sold  under  a  written  contract  statine  that  the 
order  was  not  subject  to  conntermand  and  that 
there  was  no  agreement  affecting  the  order  ex- 
cept that  specified  in  the  contract  the  buyer 
could  not  uow  that  when  the  contract  was 
made  the  seller'a  agent  stated  that  the  goods 
could  be  returned  if  not  resold  within  00  days, 
though  the  buyer  did  not  read  the  contract; 
there  being  no  claim  that  he  was  prevented  from 
reading  it  by  the  agent's  wrongful  act 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  2036,  2036.] 

2.  PbINCIPAI,  and  AGEWT— AOENT'S  (jONTBAOT 
— AtJTHOBITY   TO   MAKB— .BUBDBN   OF   PBOOF. 

If  a  buyer  of  goods  under  a  written  con- 
tract could  show,  in  an  action  against  him  for 
the  price  of  the  goods,  that  the  seller's  agent 
orally  agreed  wlien  the  order  was  given  that  the 
goods  could  be  returned  if  not  resold  within  90 
days,  the  burden  was  on  him  to  show  that  the 
agent  had  authority  to  make  such  agreement. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent  {  392.] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Lyon,  Judge. 

Action  by  the  Dr.  Shoop  Family  Medicine 
Company  against  J.  A.  Mlzell  ft  Co.  From 
a  Judgment  for  defendant,  plaintiff  appeals- 
New  trial  ordered. 

This  action  was  brought  to  recover  the 
price  of  goods  sold  and  delivered  to  the  de- 
fendant under  a  written  contract  contalnhig 
the  following  stipulation:  "This  order  la 
not  subject  to  countermand,  and  we  will  re- 
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celve  said  goods  promptly  on  arrival  at  the 
station  named  above.  Failure  to  do  so  wiil 
make  this  order  due  on  demand.  Tliere  Is 
no  agreement,  verbal  or  otherwise,  affecting 
tbe  terms  of  this  order,  other  than  is  speci- 
fied herein."  The  court,  over  the  plaintiff's 
objection,  permitted  the  defendant  to  testify 
tliat  at  the  time  be  signed  the  written  con- 
tract or  order  the  agent  who  sold  the  goods 
said  he  would  ship  them,  and  the  defendant 
could  keep  them  for  90  days,  and  if  at  the 
expiration  of  that  time  they  were  unsold,  he 
could  ship  them  back  to  the  plaintiff.  The 
court  charged  the  Jury  that  if  the  verbal 
agreement  was  made  by  the  agent  with  the 
defendant,  and  the  latter  made  a  reasonable 
effort  to  sell  the  goods,  and,  not  being  able 
to  do  so,  be  returned  them  to  the  plaintiff  at 
the  expiration  of  the  90  days,  they  should 
answer  the  issue  as  to  the  Indebtedness  in 
favor  of  the  defendant.  The  plaintiff  ex- 
cepted to  the  ruling  upon  the  evidence,  and 
also  to  the  charge.  There  was  a  verdict  for 
the  defendant,  and  a  motion  for  a  new  trial 
by  the  plaintiff,  which  being  overruled,  and 
Judgment  entered  for  the  defendant,  the 
plaintiff  appealed. 

B.  A.  Crltctaer,  for  appellant  S.  A.  New- 
ell, for  appellee. 

WALKER,  J.  The  evidence  as  to  tbe  parol 
agreement  at  the  time  the  written  contract 
was  executed  was  Incompetent  It  contra- 
dicted the  plain  terms  of  the  written  instru- 
ment, and  it  is  not  permissible  to  do  this, 
even  where  there  la  a  contemporaneous  oral 
stipulation  which  was  not  reduced  to  writ- 
ing, although  intended  to  be  a  part  of  tbe 
contract.  Tbe  oral  must  not  conflict  with 
the  written  part  of  the  contract  The  sub- 
ject is  fully  discussed  by  us  at  this  term  In 
Basnight  v.  Jobbing  Co.,  62  S.  E.  420,  where 
the  authorities  will  be  found.  See,  also. 
Walker  v.  Venters  (at  this  term)  62  S.  E. 
510.  It  would  be  useless  to  point  out  in 
what  cases  oral  evidence  is  competent  to  All 
out  a  contract,  a  part  of  which  is  in  writing, 
or  to  explain  the  contract  when  ambiguous. 
This  case  is  governed  by  the  general  rule 
that  such  evidence  will  not  be  received  where 
It  contradicts  or  varies  a  written  contract. 
It  Is  provided  in  the  order  that  It  Is  not 
subject  to  countermand,  and  that  there  Is 
no  agreement  verbal  or  otherwise,  affecting 
the  terms  of  the  order,  which  is  the  con- 


tract except  what  Is  specified  therein.  There 
is  no  doubt  as  to  tbe  true  meaning  of  those 
words.  The  Jury,  upon  tbe  evidence  which 
was  admitted  by  the  court,  changed  ttiat 
meaning  radically,  and  substituted  for  the 
contract  as  written  by  the  parties  another 
and  different  one. 

The  defendant  testified  that  he  did  not 
read  the  contract  but  signed  It  supposing 
that  It  was  drawn  according  to  the  oral  un- 
derstanding. If  be  did  not  read  it  the  fault 
was  his  own.  He  had  the  opportunity  to 
do  so,  and  his  failure  to-  avail  himself  of  It 
was  due  solely  to  his  own  neglect  He  mnst 
suffer  tbe  consequences  of  this  omission  to 
do  what  any  prudent  man  would  have  done 
under  the  circumstances.  There  is  no  sug- 
gestion that  he  was  prevented  from  reading 
the  paper,  or  was  put  off  bis  guard,  by  any 
fraud,  artifice,  deception,  or  other  wrongful 
act  of  the  agent  DelUnger  v.  Gillespie,  118 
N.  0.  737,  24  S.  B.  538;  Floars  v.  Insurance 
Co.,  144  N.  0.  241,  66  S.  B.  916.  Those  cases 
decide  that  he  Is  bound  by  the  written  In- 
strument 

But  tbe  evidence  was  incompetent  on  an- 
other ground.  It  was  offered  and  admitted 
to  show  an  oral  agreement  with  the  agent 
which  was  contrary  to  the  express  statement 
in  the  contract  that  there  was  no  such  oral 
agreement  If  the  agent  had  the  authority 
to  make  the  oral  agreement,  the  burden  was 
upon  the  defendant  to  show  It  even  if  evi- 
dence of  such  agreement  was  otherwise  com- 
petent. Machine  Co.  v.  Hill,  186  N.  O.  128. 
48  S.  EJ.  575.  There  was  no  evidence  of  such 
authority  Introduced,  and  If  this  stipulation 
can  be  regarded  as  one  forbidding  the  agent 
to  make  any  agreement  contrary  to  what  is 
expressed  in  the  contract  and  therefore  one 
which  could  be  waived,  the  principal  would 
not  be  bound  by  what  the  agent  did.  But  it 
Is  positively  stated  in  the  order,  as  we  have 
said,  that  there  is  no  agreement  verbal  or 
otherwise,  affecting  the  terms  of  the  order, 
except  the  one  expressed  therein,  and  to  this 
tbe  defendant  freely  assented  by  signing  the 
written  instrument  The  well-settled  rule  of 
tbe  law  forbids  him  now  to  show  the  con- 
trary by  oral  testimony.  It  was,  therefore* 
Improper  to  admit  tbe  evidence  to  show  that 
the  goods  were  to  be  returned,  at  bis  option, 
if  not  sold  within  90  days,  as  this  clearly 
contradicts  the  express  terms  of  the  contract. 
Moffltt  V.  Maness,  102  N.  C  457,  9  S.  B.  399. 

New  trial. 
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Br  parte  GITT  OF  ANDERSON  et  al. 

F.  W.  WAGBNBR  ft  CO.  v.  BROWN  BROS. 

(Supreme  Court  of   South   Carolina.     Oct  8, 
190a) 

Vendor  and  PtTBCHASER— Pbopbiitt  Subjkct 

TO   EXEODTION — CONVKTANCB— NOTICT. 

Jud^cnt  waa  recovered  against  remainder- 
men during  the  lifetime  of  the  life  tenant,  and 
after  the  execution  of  an  unrecorded  deed  of  the 
interest  of  one  of  the  remaindermen,  on  claims 
arising  after  the  execution  of  the  deed.  The 
grantee  of  the  deed  entered  into  possession  on 
the  execution  thereof,  and  so  remained.  Prior 
to  the  accrual  of  the  'claims  the  grantee  ex- 
ecuted a  mortgage  in  which  he  claimed  the  own- 
ership of  the  premises,  which  mortgage  was  duly 
recorded.  Held,  b;  equally  divided  court,  that 
the  trial  court  properly  found  that  the  posses- 
sion by  the  grantee  and  the  recording  of  the 
mortgage  did  not  charge  the  judgment  creditor 
with  notice,  and  the  interest  conveyed  was  sub- 
ject to  sale  on  execution.  Per  Woods  and 
Jones,  JJ. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Q.  W.  Oage,  Judge. 

Petition  by  the  city  of  Anderson  and  others 
to  enjoin  a  sale  of  real  estate  to  satisfy  a 
Judgment  In  favor  of  F.  W.  Wagener  &  Co., 
against  Brown  Broa  From  an  order  dlssolv- 
ing  In  part  an  injunctional  order  restraining 
the  sale,  petitioners  appeal.  Affirmed  by  dl- 
Tided  court 

This  is  an  appeal  from  an  order  dissolving 
a  temporary  injunction  against  the  sale  of 
one-half  Interest  in  the  tract  of  land,  con- 
taining 27  acres,  formerly  belongLn^  to  G. 
Ernest  Brown.  The  facts  are  thas  stated 
In  the  decree  aT  his  honor,  the  circuit  judge: 

"F.  W.  Wagener  &  Co.  secured  a  judgment 
against  Brown  Bros.  June  24,  1897,  and  were 
proceeding  in  June,  1907,  to  enforce  the  same 
by  levy  of  execution  against  two  parcels  of 
land.  In  or  near  the  city  of  Anderson,  which 
formerly  appeared  to  be  the  property  of  Wm. 
D.,  J.  Feaster,  and  O.  Ernest  Brown,  who 
made  up  the  firm  of  Brown  Bros.,  merchants. 
Thereupon  certain  persons,  parties  hereto, 
filed  a  petition  in  the  court,  alleging  that  the 
land  so  sought  to  be  sold  was  not  subject  to 
the  Wagener  judgment  lien,  was  the  property 
of  the  petitioners,  and  was  In  no  way  liable 
to  pay  the  Wagener  judgment  Thereupon 
Wagener  k  Co.  answered  the  petitioners,  and 
thus  the  issues  were  made  up,  as  If  the  action 
bad  been  started  by  summons  and  complaint 
Pending  a  trial  of  the  Issues  a  consent  order 
was  made,  by  which  the  sale  was  enjoined 
until  the  issues  could  be  determined.  It  is 
conceded  on  both  sides,  and  it  was  so  stated 
In  the  agreement,  that  the  testimony  has  rais- 
ed no  Issues  of  fact,  and  the  cause  'involves 
practically  only  an  application  of  the  record- 
ing acts  to  the  conceded  facts  of  the  case  at 
bar.  The  documentary  testimony,  embracing 
deeds,  agreements,  receipts,  etc.,  was  taken 
by  the  master.  Some  of  the  witnesses  testi- 
fied, with  the  consent  of  counsel  by  affidavit 
Tbe  plaintiffs,  referred  to  as  petitioners  to 
enjoin  tbe  sale,  assumed  the  burden  of  actors 
in  the  trial.    •    •    •    The  second  parcel  of 
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land  I  riuU  consider  la  that  referred  to  In  tbe 
pleadings  and  the  testimony  as  the  27-acre 
tract  It,  too,  and  more  at  the  start,  belong- 
ed to  John  J.  Brown,  the  father  of  Feaster 
and  Ernest  He  conveyed  it  to  trustees  for 
his  wife,  Oeorglanna,  during  her  lifetime,  and 
at  Iier  death  to  her  three  children,  Wm.  D.,  J. 
Feaster,  and  O.  Ernest  Brown.  William  got 
partition  of  his  part,  and  it  Is  not  In  issue. 
Tbe  balance  of  27  acres  beldbged  in  fee  in 
remainder  to  Feaster  and  Ernest  in  equal 
shares.  In  September,  1885,  Feaster's  one- 
balf  ^fna  sold  by  the  sheriff  to  satisfy  a  judg- 
ment debt  due  by  him.  It  was  phrdhased  by 
Mr&  Beulah  O.  Brown,  the  wife  of  Feaster. 
The  coimsel  for  the  Wageners  admit  that  it 
Is  out  of  their  reach.  The  only  other  mat- 
ter then  In  issue  la  Ernest's  share,  which  was 
one-half  of  27  acres.  It  was  ,flr8t  sold,  by 
way  of  mortgage  or  assignment,  by  Ernest  to 
Feaster  February  28,  1888,  recorded  April 
28,  1890.  Thereafter,  on  June  8,  1887,  it  was 
conveyed  by  deed  to  Beulah,  the  wife  of 
Feaster,  recorded  June  27,  1902.  Ernest 
owed  Feaster,  and  Feaster  owed  Beulah,  and 
thus  the  transfer  was  made  immediately  to 
Beulah.  The  testimony  makes  it  all  plain, 
and  reveals  no  vice,  unless  it  be  the  menace 
of  the  recording  acts.  The  subsequent  devo- 
lutions of  title  are  Irrelevant  The  answer 
of  Wagener  seemed  to  put  in  Issue  the  good 
faith  of  the  Browns  and  their  kin  in  these 
transactions,  but  the  testimony  does  not  sus- 
tain these  suggestions.  Indeed,  Col.  Brown 
in  his  argument  expressly  disclaimed  the 
charge  of  a  fraudulent  intent.  His  only  con- 
tention was  that  the  Browns  were  guilty  of 
wrongdoing  to  keep  the  Wageners  from  col- 
lecting their  debt,  as  I  recall  his  words.  In  a 
nutshell,  the  Wageners  contend  that  Beulah 
took  title  June  S,  1887 ;  that  subsequent  there- 
to, to  wit,  in  1889,  1890,  1891,  the  Wageners 
became  creditors  and  without  notice  of  Beu- 
lah's  deed,  by  record  or  otherwise,  until  its 
record  in  June,  1902;  that  as  to  them  the 
deed  cannot  prevail.  That  must  be  so  under 
the  plain  mandates  of  the  statute,  unless  the 
testimony  shows  that  the  Wageners  or  their 
agents  bad  other  notice  of  the  Beulah  deed. 
I  do  not  think  that  the  testimony  fixes  such 
notice  upon  them.  It  Is  however,  contended 
by  plaintiffs  that  in  June,  1887,  when  Beulah 
took  the  deed,  she  went  into  actual  posses- 
sion, and  that  possession  carried  notice  to 
the  Wageners;  and  this  under  the  law  as  it 
was  construed  prior  to  the  act  of  1888.  I  do 
not  think  the  posBession  by  Beulah  was  of 
such  a  character  and  long  enough  continued 
to  carry  notice  to  the  Wageners.  Fiirther- 
more,  Georgianna  bad  a  life  estate  in  the 
land,  which  was  only  ended  in  1902,  and  up 
to  that  time  she  was  the  one  lawfully  In  pos- 
session. The  plaintiffs,  however,  contend 
that  Ernest  Brown  got  a  discharge  in  bank- 
ruptcy some  time  in  1904,  and  that  such  ac- 
tion bars  Wagener's  judgment  I  do  not  con- 
cur in  that  view.  I  am  of  the  opinion,  there- 
fore, that  as  to  the  six  lots  and  one-half  or 
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the  27-acre  tract  the  bijunctlon  mast  continue 
permanently,  but  as  against  Ernest  Brown's 
one-half  Interest  In  the  27-acre  tract  It  mnst 
be  dissolved.     It  is  so  ordered." 

The  record  contains  the  following  state- 
ment: 

"The  sonrces  of  title  to  this  27-acre  lot 
are  as  follows :  On  the  23d  of  January,  1858, 
John  J,  Brown  conveyed  to  Robert  H.  Hub- 
bard and  Elijah  W.  Brown  a  certain  lot  of 
land,  situate  In  Anderson  district  of  South 
Carolina,  containing  51^  acres,  more  or  less, 
in  trust  for  the  special  use  and  b^efit  of 
Mrs.  Oeorglanna  Brown,  wife  of  John  J. 
Brown,  for  and  during  the  term  of  her  natu- 
ral life,  and  at  her  death  then  in  trust  for  the 
special  use  and  benefit  of  the  children  of  the 
said  Georgianna  Brown  and  John  J.  Brown. 
The  trustees  were  given  power  to  sell  said 
proi)erty  and  reinvest  upon  the  same  trust. 
Said  deed  was  recorded  as  of  January  22, 
1858.  The  said  John  J.  Brown  and  Mrs. 
Georgianna  Brown  had  only  three  children, 
to  wit,  J.  Feaster  Brown,  W.  D.  Brown,  and 
U.  Ernest  Brown.  In  the  year  1880  W.  D. 
Brown,  one  of  the  remaindermen,  asked  that 
his  portion  of  the  land  be  conveyed  to  him 
in  fee.  In  order  that  he  might  improve  the 
same.  Accordingly  a  division  was  made,  by 
which  11%  acres  of  the  land  nearest  the 
courthouse  was  allotted  to  him,  and  at  his 
suggestion  the  deed  thereto  made  to  his  wife, 
Mrs.  Lou  F.  Brown;  the  same  being  signed 
by  Mrs.  Oeorglanna  Brown  and  all  the  re- 
maindermen. In  consideration  of  this  deed 
W.  D.  Brown  conveyed  his  interest  In  the 
remaining  42  acres  to  G.  Ernest  Brown  and 
J.  Feaster  Brown.  In  1883  G.  Ernest  Brown, 
on  the  28th  day  of  February,  in  consideration 
of  $1,025,  made  an  assignment  of  his  interest 
to  J.  Feaster  Brown.  This  assignment,  how- 
ever, was  not  recorded  until  April  28,  1896. 
In  1887,  14  acres  of  said  land  was  deeded  to 
the  city  of  Anderson,  and  the  deed  duly  plac- 
ed on  record.  On  June  S,  1887,  at  the  re- 
quest of  J.  Feaster  Brown,  and  in  considera- 
tion of  the  aforesaid  assignment,  6.  Ernest 
Brown  deeded  to  Mrs.  Beulah  O.  Brown,  wife 
of  J.  Feaster  Brown,  all  his  Interest  in  the 
remainder  of  said  land,  now  designated  as 
the  27-acre  tract  This  deed,  for  the  reasons 
stated  In  the  testimony,  was  not  placed  on 
record  until  the  year  1902.  On  the  first  Mon- 
day in  September,  1895,  the  interest  of  J. 
Feaster  Brown  in  said  land  was  sold  by  the 
sheriff  of  Anderson  county,  under  a  Judgment 
in  favor  of  the  bank  of  Anderson,  and-  was 
bought  by  Mrs.  Beulah  C.  Brown.  A  deed  to 
her  was  made  on  the  11th  day  of  May,  1896, 
and  placed  on  record  at  that  time.  At  this 
time  Mrs.  Beulah  C.  Brown  executed  a  mort- 
gage upon  said  premises,  which  was  at  the 
same  time  placed  on  record,  and  In  which  she 
claimed  to  be  the  owner  of  the  premises.  In 
1904  Mrs.  Beulah  Brown  sold  the  half  inter- 
est in  said  premises  to  the  appellant  Mrs. 
Eula  M.  Brown.  In  March,  1907,  she  sold 
the  other  half  interest  to  Mra  Eula  M.  Brown, 


executing  tiie  contract  ot  sale;  the  deed  to  be 
executed  later.  AU  the  members  of  the  firm 
of  Brown  Bros,  removed  from  Anderson  and 
without  the  state  of  South  Carolina  prior  to 
the  awarding  of  the  judgment  in  favor  ot 
Wagoner  &  Co." 

Bonham,  Watkins  &  Alien,  for  appellants. 
Joseph  N.  Brown,  for  respondents  Wagener 
&  Co. 

GARY,  A.  J.  (after  stating  the  facts  as 
above).  There  are  no  issues  of  fact,  and  un- 
der the  agreement  of  counsel  (as  stated  in  the 
decree  of  his  honor,  the  circuit  judge)  the 
only  question  is  whether  F.  W.  Wagener  & 
Co.  were  creditors  for  value  without  notice 
under  the  recording  acts.  In  his  decree  the 
circuit  judge  gives  his  reasons  why  F.  W. 
Wagener  &  Co.  did  not  have  notice  as  fol- 
lows: "It  is  contended  by  plaintiffs  that 
in  June,  1887,  when  Beulah  took  the  deed, 
she  went  Into  actual  possession,  and  that  pos- 
session carried  notice  to  the  Wageners.  I  do 
not  think  the  possession  by  Beulah  was  of 
such  a  character  and  long  enough  continued 
to  carr^  notice  to  the  Wageners.  Further- 
more, Georg;ianna  had  a  life  estate  in  the 
land,  which  was  only  ended  in  1902,  and  up  to 
that  time  she-  was  the  one  lawfully  in  posses- 
sion." In  determining  the  question  wheth- 
er Wagener  &  Co.  had  notice,  we  desire  to 
call  special  attention  to  the  following  facts: 
On  the  28fh  day  of  February,  188S,  O.  Ernest 
Brow^,  in  consideratioa  of  |1,060^  made  an 
assignment  of  his  interest  to  J.  Feaster 
Brown,  which  was  recorded  on  the  28th  of 
April,  1896.  In  September,  1895,  J.  Feaster 
Brown's  one-half  Interest  was  sold  by  the 
sheriff  under  a  judgment  against  him,  and 
purchased  by  his  wife,  Beulah  0.  Brown, 
whose  deed  was  recorded  in  1896,  at  which 
time  she  executed  a  mortgage  on  the  land, 
which  was  duly  recorded,  in  which  she  claim- 
ed to  be  the  owner  of  the  premises.  On  the 
Sd  of  June,  1887,  G.  Ernest  Brown  executed 
a  deed  of  conveyance  of  his  own  one-half  In- 
terest in  the  land  to  Beulah  C.  Brown,  but 
which  was  not  recorded  until  the  27th  of 
June,  1902.  It  seems  to  be  conceded,  or  at 
least  the  ruling  of  the  circuit  judge  was  made 
on  the  hypothesis,  that  Beulah  C.  Brown,  im- 
mediately after  the  execution  of  the  said 
deed  of  conveyance,  entered  Into  possession 
of  the  land.  This  fact,  taken  in  connection 
with  the  record  of  the  assignment,  showed 
that  J.  Feaster  Brovm  occupied  the  position 
of  a  mortgagee  in  possession,  and,  taken  In 
connection  with  the  record  of  the  mortgage, 
showed  that  Beulah  O.  Brown  was  exercising 
acts  of  ownership,  and  was  in  possession 
claiming  the  land  as  her  own. 

Two  or  more  persons  may  be  in  possession 
at  the  same  time.  Therefore  the  fact  that 
Georgianna  Brown  was  also  in  possession,  did 
not  dispense  with  the  necessity  on  the  part 
of  Wagener  &  Go.  to  make  inquiry  as  to  the 
rights  of  J.  Feaster  Brown  and  Beulah  C. 
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Brown.  Wagener  ft  Co.  were  not  In  a  posi- 
tion to  claim  that  they  were  aubseqaent  cred- 
itors for  value  without  notice  until  the  Judg- 
ment was  rendered  in  their  favor  in  1897, 
as  the  statute  extending  the  provisions  of 
the  recording  acts  to  simple  contract  creditors 
was  not  enacted  until  1898.  Eula  M.  Brown 
traced  her  title  from  Beulah  C.  Brown.  Un- 
der these  circumstances  the  only  reasonable 
inference  from  the  admitted  facts  is  that 
there  was  enough  to  put  Wagener  &  Co.  upon 
inquiry,  which.  If  pursued  with  due  diligence, 
would  have  led  to  knowledge  of  the  title  un- 
der which  the  appellants  claimed.  There- 
fore the  circuit  judge  erred  in  ruling  that 
the  possession  by  Beulah  was  not  long  enough 
continued  to  carry  notice  to  the  Wageners, 
and  that  Oeorgianna  Brown,  the  life  tenant, 
up  to  the  time  of  her  death,  was  the  only 
one  lawfully  in  possession.  Daniels  v.  Hes- 
ter, 29  S.  C.  147,  7  S.  E.  66 ;  EUis  v.  Young, 
31  S.  C.  322,  9  S.  B.  956.  The  question  of 
notice  under  the  recording  acts  presents  a 
legal  issue.  Gregory  v.  Ducker,  81  S.  C. 
141.  9  S.  E.  780;  Hodges  v.  Kohn.  67  &  C. 
6d,  46  S.  B.  102. 

Therefore,  as  the  court  has  reached  the 
conclusion  that  there  was  error,  the  judg- 
ment must  be  reversed,  and  the  case  remand- 
ed to  the  circuit  court  for  a  new  trial  upon 
this  Issue;   and  it  is  so  adjudged. 

POPE,  J.,  concurs. 

WOODS,  J.  (dissenting).  I  am  unable  to 
concur  in  a  reversal.  The  facts  are  sufficient- 
ly set  out  in  the  opinion  of  Mr.  Justice  GARY. 
The  issue  before  the  circuit  court  was  one 
of  legal  title  to  the  land  in  dispute,  and  the 
findings  of  fact  on  that  issue  made  by  the 
circuit  Judge  are  binding  on  this  court,  unless 
they  are  entirely  unsupported  by  evidence. 
Johnson  t.  Jones,  72  S.  C.  270,  61  S.  K  806. 
The  circuit  Judge  says  in  his  decree:  "I  do 
not  think  the  possession  by  Beulah  was  of 
such  a  character  and  long  enough  continued 
to  carry  notice  to  the  Wageners.  Further- 
more, Oeorgianna  had  a  life  estate  in  the 
land,  which  was  only  ended  In  1902,  and  up 
to  that  time  she  was  the  one  lawfully  in 
possession."  Wagener's  Judgment  against 
Brown  was  recovered  In  1897,  and  Mrs. 
Oeorgianna  Brown,  the  life  tenant  of  the 
land,  lived  until  1902.  Ernest  Brown  con- 
veyed the  one-half  Interest  to  Beulah  C. 
Brown  by  deed  dated  June  3,  1887,  but  not 
recorded  until  June  27,  1902 ;  and  there  was 
evidence  tending  to  show  that  at  or  about  the 
same  time  Mrs.  Oeorgianna  Brown,  the  moth- 
er of  Ernest  and  Feaster  Brown,  who  was  the 
life  tenant,  surrendered  the  land  to  Beulah 
C.  Brown.  The  question  is  whether  the  pos- 
session acquired  by  Beulah  C.  Brown  put 
Wagener  &  Co.  on  notice  of  her  title  before 
the  entry  of  their  Judgment  in  1897. 

If  the  issue  were  whether  this  transfer  of 
the  land  and  subsequent  holding  of  possession 
of  it  by  Beulah  C.  Brown  was  sufficient  to 


charge  a  creditor  or  a  purchaser  of  the  life 
tenant  with  notice  that  the  life  tenant  had 
parted  with,  and  Beulah  0.  Brown  bad  ac- 
quired, her  Interest,  the  following  cases 
might  be  regarded  conclusive  that  the  pos- 
session was  sufficient  notice:  Sbeom  v.  Rob- 
inson, 22  S.  C.  32;  Oraham  v.  Nesmlth,  24 
S.  C  296;  Sweatman  t.  Edmunds,  28  S.  C. 
63,  6  8.  B.  166;  Daniel  v.  Hester,  29  8.  O. 
149,  7  8.  E.  66;  EUis  v.  Young,  31  8.  0.  326, 
9  8.  B.  966.  But  according  to  the  papers 
on  record  neither  Ernest  Brown  nor  Feaster 
Brown  bad  any  right  of  possession  until  the 
death  of  their  mother,  and  those  dealing  with 
Ernest  and  Feaster  Brown  cannot  be  held 
to  be  put  on  notice  that  they  had  parted 
with  their  remainder  from  the  fact  that  an- 
other held  a  possession  of  which  they  had  no 
legal  control.  Such  possession  was  notice 
sufficient  to  put  the  public  on  inquiry  as  to 
whether  the  life  tenant  had  parted  with 
her  Interest,  but  not  whether  the  remain- 
dermen, who  bad  no  right  of  possession,  bad 
parted  with  their  Interest.  While  recogniz- 
ing fully  the  authority  of  the  cases  above 
cited,  the  doctrine  ought  not  to  be  extended 
to  the  case  here  presented.  AmmTning,  there- 
fore, that  the  circuit  Judge  was  bound  to 
accept  the  evidence  of  the  parties  as  to  the 
change  of  possession  to  Beulah  C.  Brown, 
such  a  change  of  possession  did  not  charge 
Wagener  &  Co.  with  notice  that  the  remain- 
dermen bad  parted  with  their  title.  The  rec- 
ord of  the  mortgage  given  by  Beulah  O. 
Brown  on  the  land  was  not  constructive  no- 
tice to  creditors  or  purchasers  that  the  own- 
ers had  parted  with  their  title  to  her.  I  think 
the  Judgment  should  be  affirmed. 

The  court  being  evenly  divided,  the  Judg- 
ment of  the  circuit  court  is  affirmed. 

JON£:s,  J.,  concurs. 


POYTHRESS  V.  DURHAM  &  8.  RY.  CO. 

(Supreme   Court  of   North   Carolina.     (5ct   7, 
190&) 

1.  Pleading — ^Admission  bt  Devubbeb. 

For  the  purpose  of  a  hearing  on  a  demurrer 
to  a  complaint,  the  demurrer  admits  the  truth  of 
the  allegations  of  the  complaint. 

[Ed.  Note. — For  cases  in  point,  see  Cient.  Dig. 
vol.  39,  Pleading,  U  526-534.] 

2.  Gabbiebs  —  Goods  —  Ween    Cabbibb    Be- 
comes Wabehouseman. 

A  carrier  of  goods  does  not  become  a  ware- 
houseman, so  as  to  be  relieved  from  liability  as 
insurer,  until  he  has  notified  the  consignee  of 
the  arrival  of  the  goods,  and  until  the  consignee 
has  bad  reasonable  time  to  remove  them. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig, 
vol.  9,  Carriers,  U  316,  609.] 

3.  SAira— Notice— Sufficiency. 

The  notice  of  arrival  of  goods,  which  a  car- 
rier must  give  the  consignee  to  relieve  itself 
from  liability  as  an  insurer,  need  not  be  served 
personally  on  the  consignee ;  it  being  sufficient 
to  deposit  written  notice  in  the  post  office  ad- 
dressed to  the  consignee,  as  expressly  provided 
by  rule  1  of  the  Corporation  Commiasioa. 
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4.  Saub. 

What  constitutes  reasonable  time  in  which 
a  consignee  of  goods  must  remove  them,  as  af- 
fecting the  earner's  liability  for  their  loss  after 
their  arrival,  depends  upon  the  circumstances 
of  eacli  particular  case ;  it  being  a  question  of 
law  for  the  court  when  the  facts  are  undisputed, 
And  one  for  the  jury  when  the  facts  are  dis- 
puted. 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Cooke,  Judge. 

Action  by  J.  A.  Poythress  against  the  Dur- 
ham &  Southern  Railway  Company.  From  a 
Judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.    Affirmed. 

Civil  action  to  recover  the  value  of  a  mov- 
ing picture  outfit  alleged  to  have  been  de- 
stroyed In  the  warehouse  of  the  defendant  on 
the  evening  of  June  6,  1907.  The  complaint 
contains  two  causes  of  action;  one  charging 
the  defendant  as  a  common  carrier,  and  a 
second  count  charging  It  as  a  warehouseman. 
The  defendant  demurred  to  both  causes  of 
action. 

F.  Ij.  Fuller  and  T.  T.  Hlclss,  for  appellant. 
A.  C.  ZoUcoffer  and  J.  H.  Brldgers,  for  ap- 
pellee. 

BROWN,  J.  The  facts  alleged  In  the  first 
cause  of  action,  which,  for  the  purposes  of 
the  hearing  only,  are  admitted  by  the  demur- 
rer to  be  true,  appear  to  be  substantially  as 
foUovra:  On  the  6th  of  June,  1907,  the  plain- 
tiff delivered  to  the  defendant,  In  good  con- 
dition, at  Its  station  In  Dunn,  two  boxes  con- 
taining a  moving  picture  outfit,  consigned  to 
the  plaintiff  at  Duke,  N.  C,  a  station  on  de- 
fendant's road,  which  boxes  and  contents  the 
defendant  agreed  to  safely  transport  and  de- 
liver to  plaintiff  at  destination;  that  they 
arrived  at  Duke  on  the  same  day,  late  in  the 
evening,  too  late  for  plaintiff  to  remove  the 
same  on  that  day;  that  soon  after  the  arrival 
of  the  boxes  at  Duke,  N.  C,  on  the  same 
evening,  June  6,  1907,  after  deposit  of  the 
same  in  defendant's  warehouse,  and  before 
plaintiff  had  been  notified  of  their  arrival, 
or  had  time  to  remove  the  same,  the  boxes 
were  destroyed  by  fire. 

The  question  raised  by  the  demurrer  is  one 
which  has  been  much  debated  by  jurists,  and 
about  which  they  are  not  agreed,  as  to  when 
the  liability  of  a  common  carrier  of  freight 
ends  and  Its  liability  as  a  warehouseman 
begins.  Some  courts  hold  that,  when  the 
transit  is  ended  and  the  goods  deposited  In 
the  warehouse  of  the  carrier,  the  liability  as 
such  terminates,  and  the  more  modified  lia- 
bility of  warehouseman  begins.  The  leading 
case  in  this  country  entertaining  that  view 
Is  from  the  Massachusetts  court  (Norway 
Plains  Co.  V.  B.  &  M.  B.  B.,  1  Gray,  263,  61 
Am.  Dec.  423),  where  the  subject  is  consider- 
ed at  length  by  Chief  Justice  Shaw.  A  com- 
prehensive note,  citing  many  cases,  is  to  be 
found  to  the  case  of  Schmidt  v.  Blood  (N.  Y.) 
24  Am.  Dec.  145,  citing  authorities  taking  the 
same  view.    Another  class  of  cases  hold  that 


placing  the  goods  In  the  warehouse  alone 
does  not  discharge  the  company  from  its  lia- 
bility as  a  common  carrier,  until  the  consign- 
ee has  had  reasonable  time  after  their  arrival 
to  inspect  and  take  them  away,  in  tlie  ordi- 
nary course  of  business.  The  leading  case 
holding  this  view  was  decided  In  a  very 
elaborate  opinion,  upon  almost  the  same  state 
of  facts  as  the  Norway  Plains  Case,  by  the 
Supreme  Court  of  New  Hampshire.  Moses  v. 
B.  &  M.  By.  Co.,  32  N.  H.  523,  64  Am.  Dec. 
381.  Wood  V.  Crocker,  18  Wis.  345,  86  Am. 
Dec.  773,  Ayres  v.  Morris  &  Essex  TL  R.,  29 
N.  J.  Law,  398,  80  Am.  Dec.  215,  and  Blumen- 
thal  V.  Bralnerd,  88  Yt  418,  91  Am.  Dea 
360,  support  the  New  Hampshire  rule.  And 
still  there  is  another  class  of  cases  which 
hold  'that  the  liability  of  the  company  as 
carrier  continues  until  the  consignee  has  been 
notified  of  the  arrival  of  the  goods  and  has 
had  a  reasonable  time  In  the  ordinary  course 
of  business  within  which  to  remove  them. 
This  view  Is  maintained  bjr  Judge  Cooley  in 
a  most  elaborate  and  able  opinion  in  McMil- 
lan V.  Railroad,  16  Mich.  100,  93  Am.  Dea 
208,  concurred  In  by  his  eminent  associate. 
Judge  Chrlstiancy.  In  that  case  the  Michi- 
gan court  was  equally  divided;  the  Chief 
Justice  and  Mr.  Justice  Campbell  holding 
that  notice  was  not  necessary,  and  that  the 
company  was  liable  only  as  a  warebouBeman 
when  the  goods  bad  been  deposited  in  its 
warehouse.  In  1905  the  Supreme  Court  of 
Michigan  unanimously  adopted  tlie  views  of 
Cooley  and  Chrlstiancy  in  the  case  of  Wal- 
ters T.  Detroit  By.,  139  Mich.  308,  102  N.  W. 
745.  This  view  is  also  supported  by  Mc- 
Donald V.  W.  R.  R.  Corp.,  34  N.  X.  497,  where 
the  Court  of  Appeals  of  New  Tork  says:  "In 
those  cases,  according  to  the  weight  of  au- 
thority in  this  state,  notice  to  the  owner  or 
consignee  of  the  arrival  of  goods,  and  a  rea- 
sonable time  and  opportunity  after  notice  to 
remove  them,  would  come  In  lieu  of  personal 
delivery,  so  far  as  to  change  the  strict  lia- 
bility of  the  carrier  to  that  of  a  warehouse- 
man." See  also,  2  Parsons  on  Cont  (5th  Ed.) 
189;  Ang.  on  Carriers,  t  318;  Chltley  on 
Carriers,  90;  Plnney  v.  Railroad,  19  Minn. 
251  (Gil.  211);  Railroad^ V.  Fuqua  &.  Horton, 
84  Miss.  ^Ot  S6  Soubi.  449;  Railroad  v. 
Hatch,  52  Ohio  St.  408,  39  N.  E.  1042.  In 
the  states  of  Alabama,  California,  Tennessee, 
and  Texas  the  law  Is  made  to  practically  con- 
form to  this  latter  view  by  statute,  as  shown 
by  adjudication  of  the  courts.  Collins  y. 
Bailroad,  104  Ala.  390,  16  South.  140;  Wil- 
son V.  BaUroad,  94  Cal.  166,  29  Pac.  861,  17 
L.  B.  A.  685;  Bailroad  v.  Naive,  112  Tenn. 
239,  79  S.  W.  124,  64  L.  B.  A.  443;  Railroad 
V.  Haynes,  72  Tex.  176,  10  S.  W.  398. 

Not  only  does  the  great  weight  of  author- 
ity in  this  country  sustain  the  view  of  Judge 
Cooley,  but  such  is  the  English  and  Canadian 
law.  Mitchell  v.  Railway  Co.,  10  h.  R.  Q.  B. 
256;  Chapman  v.  Great  Western  R.  Co.,  5 
Q.  B.  D.  278;   Richardson  v.  Canadian  Pac. 
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Ry.  Co.,  10  Ont.  Rep.  308.  Mr.  Hatc)iln8on, 
referring  to  tbe  English  law  on  this  subject, 
says:  "No  trace  Is  there  to  be  found  of  the 
distinction  which  has  been  made  in  this  coun- 
try in  favor  of  railway  companies  as  common 
carriers,  which  converts  them  into  mere 
warehousemen,  without  notice  to  the  con- 
signee. Notice,  It  is  there  held,  Is  necessary 
to  effect  this  change  of  character  and  liabil- 
ity ;  and  after  such  notice,  if  the  consignee 
fails  to  call  for  the  goods,  the  currier  be- 
comes, as  to  them,  a  warehouseman  merely. 
And  it  Is  to  be  gathered  from  the  cases  that 
It  Is  the  universal  course  of  business  there, 
with  this  class  of  carriers,  either  to  deliver 
personally,  or  to  send  to  the  consignees  what 
are  there  denominated  'advice  notes,'  inform- 
ing them  of  the  arrival  of  the  goods,  and  that 
until  this  is  done  the  company  remains  sub- 
ject to  the  liability  of  a  common  carrier."  2 
Hutchinson  on  Carriers,  p.  702.  See,  also,  4 
Elliott,  p.  146,  where  the  cases  are  collected, 
Bbowlng  that  most  of  the  courts  of  this  coun- 
try follow  the  English  precedents. 

The  rule  subjecting  common  carriers  to 
this  strict  responsibility  as  insurers  Is  found- 
ed on  broad  principles  of  public  policy  and 
convenience,  and,  as  said  by  Chancellor  Kent, 
"it  was  introduced  to  prevent  the  necessity  of 
going  into  circumstances  Impossible  to  be 
unraveled."  2  Kent,  Com.  602.  "It  Is  a  pol- 
itic establishment,"  says  Lord  Chief  Justice 
Holt  in  bis  celebrated  judgment  In  Coggs  v. 
Bernard,  2  Lord  Raymond,  918,  "contrived  by 
the  policy  of  the  law  for  the  safety  of  all 
persons,  the  necessity  of  whose  affairs  obliges 
them  to  trust  to  these  sort  of  persons,  that 
tbey  may  be  safe  in  their  ways  of  dealings; 
for  else  the  carrier  might  have  opportunity 
of  undoing  all  persons  who  had  any  dealings 
with  him,  by  combining  with  thieves,  etc., 
and  yet  doing  it  In  such  a  clandestine  way  as 
woidd  not  be  possible  to  be  discovered."  Of 
course,  the  danger  from  loss  by  colltislon  is 
not  near  so  great  in  these  days  as  in  the 
semibarbarous  times;  but  upon  this  point  it 
is  well  said  by  the  Supreme  Court  of  -New 
Hampshire,  in  Moses  v.  Boston  &  Maine  B. 
B.,  24  N.  H.  71,  65  Am.  Dec.  222,  and  again 
in  82  N.  H.  623,  64  Am.  Dec.  881:  "The 
Inunense  increase  of  the  business,  the  great 
value  of  the  commodities  now  necessarily  in- 
trusted, to  the  charge  of  the  common  car- 
riers, and  the  vast  distances  to  which  tl>ey 
are  to  be  transported,  have  multiplied  the 
difficulties  of  the  owner  who  seeks  to  recover 
for  the  loss  of  bis  goods,  and  have  greatly 
added  to  the  opportunities  and  temptations 
of  the  carrier  who  might  be  disposed  to  neg- 
lect or  violate  his  trust."  The  reasons  upon 
which  the  rule  is  founded  continue  to  apply 
In  full  force  to  railway  companies  as  common 
carriers,  and  any  relaxation  of  it  must  be 
attended  only  with  mischief. 

These  reasons,  founded  on  a  sound  public 
policy,  require  not  only  that  the  carrier  shall 
be  held  as  an  insurer  during  transit,  but  un- 
til be  has  notifled  the  consignee  of  the  ar- 


rival of  the  goods  at  the  point  of  destination, 
and  until  be  shall  have  a  reasonable  time  to 
effect  their  removal.  The  notice  need  not  be 
served  personally  on  the  consignee.  It  is 
sufficient  if  deposited  in  the  post  office,  ad- 
dressed to  him,  as  is  provided  in  the  regula- 
tions of  the  Corporation  Commission,  whlcb 
provide:  "Notice  shall  be  given  by  delivering 
same  in  writing  in  person,  or  by  leaving  same 
at  consignee's  place  of  business  or  by  de- 
positing it  in  the  post  office."  Rule  1.  After 
service,  or  deposit  of  the  notice,  the  consignee 
is  allowed  a  reasonable  time  within  which  to 
take  his  goods  away.  If  he  fails  to  do  so, 
the  liability  of  the  company  as  a  common 
carrier  terminates,  and  Its  less  stringent  lia- 
bility as  a  warehouseman  begins. 

What  length  of  time  will  be  considered 
reasonable  for  the  removal  of  the  goods  is  a 
question  not  now  presented.  It  may,  how- 
ever, be  said  that  no  fixed  or  definite  rule  cap 
be  laid  down;  but  it  must  depend,  in  great 
measure,  upon  the  circumstances  of  each 
case.  When  tbe  facts  are  andiq>ated,  it  be- 
comes a  question  to  be  determined  by  tbe 
court,  as  one  of  law;  but  where  they  are 
disputed  and  unsettled  tbe  question  must  be 
submitted  to  a  jury.  Roth  v.  Railroad,  34  N. 
Y.  548,  90  Am.  Dec.  736;  Lemke  v.  Railroad, 
89  Wis.  449.  Hutchinson  on  Carriers,  p.  786, 
and  cases  cited  in  note.  We  do  not  think 
that  this  question  was  presented,  or  has 
heretofore  been  determined  by  this  court,  in 
the  case  of  Alexander  v.  Railroad,  144  N.  C. 
98,  56  S.  E.  697,  or  by  any  other  case  that 
has  been  called  to  our  attention,  or  that  we 
have  been  able  to  find. 

Our  decision  renders  It  unnecessary  that 
we  consider  the  demurrer  to  the  second 
cause  of  action.  Suffice  it  to  say  that  we 
think  a  cause  of  action  is  defectively  stated 
in  it,  and  may  be  easily  remedied  by  amend- 
ment, if  necessary.  The  defendant  will  an- 
swer over. 

The  ruling  of  tbe  superior  court  to  af- 
firmed. 


SOUTHERLAND  v.  ATLANTIC  COAST 
LINE  R.  R. 

(Supreme  Court  of  North  Carolina.     Oct  14, 
1908.) 

1.  Judgment  —  Res    Judicata  —  Questions 
Concluded. 

The  decision  of  a  court  of  competent  juris- 
diction is  a  conclusive  settlement  of  the  ques- 
tions involved  in  the  controversy  as  to  the  par- 
ties thereto  and  as  to  any  title  claimed  under 
them. 

fEd.  Note.— For  cases  in  point,  see  Gent.  Die. 
vol.  30,  Judgment,  {  1195.] 

2.  Same. 

A  judgment  based  on  an  erroneous  finding 
of  fact  is,  until  reversed,  conclusive  as  to  the 
matter  necessarily  adjudicated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  SO,  Judgment,  {  1255.J 

8.  Same. 

The  rule  that  the  decision  of  a  court  of 
competent  jurisdiction  is  conclusive  as  to  th* 
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parties  is  applicable  either  to  an  entire  canse 
or  to  particolar  facts  in  Issne. 

[Eld.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  80,  Judgment,  t  1234.] 

4.  Saice. 

A  Judgment  against  a  connecting  carrier 
for  tlie  loss  of  freight  is  based  on  the  finding 
that  the  freight  was  lost  by  it,  and  not  b;  the 
initial  carrier ;  and  the  connecting  carrier,  when 
sued  for  the  penalty  imposed  by  Revisal  1905, 
{  2634,  for  failure  to  settle  the  claim  within  a 
specified  time,  is  bound  by  the  finding. 

Appeal  from  Snperior  Court,  Wayne  Coun- 
ty;  O.  H.  Ouloo,  Judge. 

Action  by  R.  J.  Sontberland  against  the 
Atlantic  Coast  Line  Railroad.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  was  an  action  brotight  to  recover  a 
penalty  of  $50  for  failure  to  settle  a  claim 
within  60  days,  under  section  2634  of  tbe 
Revisal  of  1905,  whl<^  was  heard  upon  the 
following  agreed  statement  of  facts:  A 
package  of  freight,  shipped  from  a  station 
of  the  Southern  Railway,  within  the  state  of 
North  Carolina,  to  Mt  Olive,  in  said  state, 
which  Is  situate  on  the  Atlantic  Coast  Line 
Railroad,  was  lost  Claim  therefor  was  filed 
with  the  agent  of  the  Atlantic  Coast  Line 
Railroad  Company  at  Mt.  Olive,  and  was  not 
paid  within  the  60  days  prescribed  by  the 
statute  (section  2634  of  tbe  Revisal  of  1905). 
An  action  was  brought  in  due  time  for  tbe 
recovery  of  the  valne  of  the  property  against 
the  Atlantic  Coast  Line  Railroad  Company, 
and  Judgment  was  rendered  against  said 
company  for  the  value  of  the  property,  it  be- 
ing the  exact  amount  of  tbe  dalm  filed  there- 
for, which  Judgment  was  paid  by  the  said 
railroad  company.  At  the  time  of  the  rendi- 
tion of  tbe  Judgment  and  at  tbe  time  of  tbe 
payment  of  the  same,  tbe  defendant  did  not 
know  where  the  loss  of  tbe  property  occur- 
red, but  did  not  inform  tbe  plainticr  that  It 
had  no  such  knowledge  prior  to  the  bringing 
of  this  action.  Within  one  year  from  the 
filing  of  said  claim  this  action  was  brought  to 
recover  tbe  penalty  of  |50  against  tbe  de- 
fendant for  failure  to  adjust  and  pay  tbe 
claim  within  60  days,  and  the  following  fact 
was  admitted  by  counsel  for  plaintiff  and 
defendant,  subject  to  its  competency  as  evi- 
dence, to  be  passed  on  by  tbe  court,  to  wit: 
"Said  freight  was  lost  on  the  Southern  Rail- 
way, and  never  came  into  the  possession  of 
the  Atlantic  Coast  Line  Railroad  Company." 
Tbe  court,  being  of  the  opinion  that  the  evi- 
dence was  incompetent,  refused  to  consider 
the  same,  and  defendant  excepted.  Xbere- 
ttpon  the  conrt,  apon  the  facts  agreed,  ren- 
dered Judgment  for  the  plaintiff,  as  set  out  in 
tbe  record,  and  tbe  defendant  excepted  and 
apx>ealed. 


Geo.   M.    Rose,   for  appellant 
Langston,  for  appellee. 


John   D. 


WALKBR,  J.    (after  stating  the  facts  as 
above).    This  undoubtedly  la  a  hard  case, 


when  viewed  with  reference  to  tbe  facts  as 
th^  now  seem  to  be;  but  In  tbe  decision  of 
all  causes  we  mnst  be  guided  by  well-estab- 
llshed  legal  principles,  and  not  by  our  no- 
tions of  what  may  be  tbe  general  equity  or 
Justice  of  tbe  particular  case.  Tbe  defend- 
ant is  sued  for  not  adjusting  and  paying  a 
claim  for  the  loss  of  property  while  in  its 
possession  as  a  common  carri^,  under  sec- 
tion 2634  of  the  Revisal  of  1905.  There  had 
formerly  been  a  suit  between  the  parties,  in 
which  the  present  plaintiff  alleged  that  the 
property  bad  been  lost. by  the  defendant  as 
a  common  carrier,  which  was  found  to  be 
true,  and  the  plaintiff  recovered  a  Judgment 
for  tbe  value  of  the  property  upon  that  find- 
ing of  fact  That  la  precisely  one  of  the  is- 
sues involved  in  this  case,  the  other  being 
whether  tbe  defendant  adjusted  and  paid  the 
claim  within  60  days,  as  required  to  do  by 
the  law,  and  as  to  the  latter  question  tbere 
is  no  controversy.  But  tbe  defendant  con- 
tends that,  in  this  action  for  the  recovery  of 
the  penalty,  It  is  necessary  for  the  plaintiff 
to  show  that  the  property  was  in  its  pos- 
session as  a  common  carrier,  for  transporta- 
tion from  the  place  of  shipment  to  the  place 
of  Its  destination,  at  the  time  of  the  loss. 
This  may  readily  be  granted,  and  yet  tbe 
plaintiff  Is  entitled  to  recover.  Whether  the 
property  was  thus  in  its  possession  at  the 
time  of  its  loss  was  one  of  the  very  ques- 
tions directly  Involved  In  the  other  case,  and 
an  affirmative  finding  upon  which  was  abso- 
lutely essential.  In  law,  to  the  plaintiff's  re- 
covery In  that  case. 

The  doctrine  of  res  adjudlcata  plainly 
must  be  that  tbe  decision  of  a  court  of  com- 
petent Jurisdiction  is  and  ought  to  be.  a  final 
and  conclusive  settlement  of  the  questions  in- 
volved in  any  particular  controversy  as  to 
the  parties  concerned  therein,  and  as  to  any 
title  claimed  through  or  under  those  parties, 
so  that.  If  a  fact  has  been  once  directly  tried 
and  determined  by  such  court  the  same  par- 
ties cannot  properly  be  again  allowed  to  con- 
test tbe  same  matter,  either  In  that  court  or 
in  any  other,  and  also  that  a  Judgment  on 
such  question  or  fact  in  legal  form  is  per- 
fect evidence  of  its  own  validity.  Wells  on 
Res  Adjudlcata,  I  6.  In  Packet  Co.  v.  Sic- 
kles, 5  Wall.  592,  18  L.  Ed.  650,  It  was  held 
that,  if  tbe  record  of  the  former  trial  shows 
the  verdict  could  not  have  been  rendered 
without  deciding  the  particular  matter,  it 
will  be  considered  as  having  settled  that  mat- 
ter as  to  all  future  actions  between  tbe  par- 
ties, and,  further,  In  cases  where  the  record 
does  not  show  that  tbe  matter  was  necessa- 
rily and  directly  involved,  evidence  aliunde 
consistent  with  the  record  may  be  received 
to  prove  what  question  was  tried  and  de- 
termined. It  can  make  no  difference  in  the 
application  of  the  principle  that  the  decision 
of  the  court  upon  the  controverted  fact  In 
the  former  suit  was  In  fact  erroneous.  So 
long  as  the  Judgment  in  that  action  remains 
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nnreveraed,  the  flndlag  of  the  court  la  con- 
dnalve  as  to  all  matters  necessarily  adjudi- 
cated, and  cannot  be  questioned  In  any  sub- 
sequent suit  between  the  same  parties,  where 
the  Identical  matter  is  presented  for  decision. 
The  rule  Is  applicable  either  to  an  entire 
cause  or  to  particular  facts  in  issue  and  em- 
braced by  the  former  adjudication.  If  It 
can  be  applied  to  an  entire  action,  then  it  Is 
a  bar  tn  full;  if  to  particular  facts,  it  is 
conclusive,  as  evidence,  so  far  as  it  goes. 
Wells,  Res  Adjudlcata,  pp.  8,  4  See,  also, 
Tyler  v.  Capehart,  125  N.  O.  64,  34  S.  B.  108; 
Blgelow  on  Estoppel  (5th  Ed.)  p.  99.  "It  is  a 
well-established  rule  of  law  that  every  ma- 
terial fact  involved  In  an  Issue  must  be  re- 
garded as  determined  by  the  final  Judgment 
In  the  action,  so  as  not  to  be  a  subject  of 
trial  in  any  subsequent  proceeding  between 
the  same  parties."  Blgelow,  p.  97.  We  said 
in  Lumber  Co.  v.  Lumber  Co.,  140  N.  C,  at 
page  442,  53  S.  E.,  at  page  136,  that  the  test 
as  to  the  bar  of  a  previous  decision  is,  not 
whether  the  cause  of  action  and  relief  de- 
manded in  the  two  actions  is  the  same,  but 
whether,  if  they  are  different,  the  decisive 
question  is  the  same  In  both  of  them,  and, 
further,  that  a  Judicial  determination  of  the 
issue  in  the  first  action  is  conclusive  in  the 
second,  although  the  form  of  the  latter,  the 
precise  question  presented,  and  the  relief 
which  is  sought  may  be  different  with  re- 
spect to  the  matters  tried  in  the  former  suit 

Applying  this  elementary  principle  to  the 
case  In  hand,  we  find  It  was  decided,  in  the 
former  case  to  recover  for  the  loss  of  the 
goods,  that  they  were  lost  by  the  defendant, 
and  not  by  the  Southern  Railway  Company. 
The  Judgment  could  have  been  rendered  up- 
on no  other  finding  of  fact  This  being  so, 
the  defendant  cannot^  reopen  that  question  in 
this  suit,  and  have  the  finding  reversed,  but 
Is  concluded  by  the  former  adjudication.  The 
evidence  offered  by  the  defendant,,  which 
clearly  tended  to  contradict  the  former  find- 
ing, was  Incompetent,  and  properly  excluded. 
This  Is  the  only  question  In  the  case,  accord- 
ing to  the  admission  in  the  brief  of  defend- 
ant's counsel. 

No  error. 


STATON  V.  GODARD. 

<Sopreme  Court  of  North  Carolina.     Oct.  14, 
1008.) 

Wnxa—CouflTBucnow— Estate  Dkviskd. 

A  will  Kave  property  to  M.  for  life,  and  then 
to  "ber  child,  or  children,  and  iasues,  if  any,  but, 
if  she  sbonld  die  without  child  or  children  or 
lasueB,"  to  plaintiff,  L.,  and  E.  during  their 
lives,  with  remainder  to  their  children.  Plain> 
tiff  and  M.  married  and  had  three  children,  who 
predeceased  M.  without  Issue.  Held,  that  the 
children  did  not  take  a  vested  remainder,  so  as 
to  pass  it  to  plaintiff  on  M.'s  death,  bnt  that 
the  property  passed  to  plaintiff,  L.,  and  E.  as 
life  tenants. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; I^ron,  Judge. 


Action  by  X  Q.  Staton  against  J.  G.  God- 
ard.  From  a  Judgment  for  plaintiff,  def^d- 
ant  appeals.      Reversed. 

H.  W.  Stubbs,  for  appellee. 

GLARE,  O.  J.  The  sole  question  Is  the 
constructi(Hi  of  the  following  clause  In  the 
will  of  Louisa  Tates: 

"I  lend  and  bequeath  to  my  granddaughter 
Mary  Louallle  Poole,  during  her  natural  life, 
and  then  to  her  child  or  children  and  Issues 
If  any;  but  if  she  should  die  without  child 
or  children  or  issues,  then  this  property  to 
belong  to  James  Grist  Staton,  Louisa  Staton 
and  Ella  Staton  during  their  natural  lives, 
and  then  to  their  child,  or  children  and  ia- 
sues thereof,  the  following  real  and  personal 
property  [describing  it]." 

Upon  the  facts  agreed  it  appears  that  Mary 
Louallle  Poole  married  the  plaintiff,  James 
Grist  Staton;  that  there  were  bom  to  said 
marriage  three  children,  who  died  previous  to 
their  mother  and  without  Issue;  that  the 
mother  is  since  dead.  The  plaintiff  insists 
that  the  children  took  a  vested  remainder, 
that  upon  their  death  sitdi  vested  remainder 
passed  to  him,  and  be  is  entitled  to  the  whole. 

Such  is  not  the  language  of  the  will.  It 
provides  that.  If  Mary  Louallle  "should  die 
without  child  or  children  or  issues,  then  this 
property  to  belong  to  James  Grist  Staton, 
Louisa  Staton,  and  Ella  Staton  during  their 
natural  lives,"  and  then  over.  And  this  was 
exactly  what  happened.  The  first  life  ten- 
ant died  without  leaving  any  child  or  chil- 
dren, or  Issues.  The  devise  to  them  was  con> 
tlngent  upon  their  being  alive  at  the  death  of 
the  life  tenant,  and  was  never  vested  in 
them.  At  her  death  the  property  passed  to 
James  Grist  Staton  and  his  two  sisters  as 
life  tenants,  and  then  over.  The  intent  of 
the  will  to  this  effect  Is  dear.  If  It  had 
been  doubtful,  chapter  7,  p.  13,  Laws  1827-28, 
now  Revlsal  1005,  {  1581,  provides  as  the 
rule  of  construction  that  a  devise  to  one  for 
life,  with  remainder  over  upon  dying  "with- 
out heirs,"  or  "without  issues,"  or  "without 
children,"  shall  be  construed  to  mean  dying 
without  heirs,  or  children,  or  issues  'living 
at  the  time  of  his  death"  (or  bom  to  him 
wlthtn  ten  lunar  months  thereafter),  unless 
a  contrary  Intent  is  "expressly  and  plainly 
declared  In  the  face  of  the  deed  or  will." 

The  ruling  of  the  court  below  that  James 
Grist  Staton,  upon  the  death  of  his  wife, 
took  a  fee  simple,  is  reversed. 


ANDREWS  et  al.  v.  GRIMES  et  al. 
(Supreme  Court  of  North  Carolina.     Oct.  14, 

1908.) 
1.  Rkplbvin— Issues  and  Fboot. 

In  an  action  of  claim  and  delivery,  where 
the  complaint  alleged  that  tobacco,  when  sold, 
was  delivered  to  plaintiffs,  and  that  it  was  in  a 
house  on  lands  of  defendants,  and  was  to  be 
hauled  by  them  to  plaintiffs'  warehouse  aa  rap- 
Idly  aa  it  could  be  prepared,  the  snbmlaslon  of 
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the  issue  whether  defendants  afterwards  agreed 
with  plaintiffs  that  the  tobacco  should  remain  on 
defendants'  land  as  the  property  of  plaintiSs 
was  justified. 

2.  Saue  —  Vabianck  Betwkeit  Aixxoationb 
AND  Pboop— Defect  of  Sught  Vabjanob. 
In  claim  and  deliveiy  for  tobacco  sold  to 
plaintiffs,  the  complaint  alleged  that  the  tobacco 
at  the  time  of  the  sale  was  delivered  to  plain- 
tiffs in  a  house  on  defendants'  land,  and  was  to 
be  hauled  by  them  to  plaintiffs'  warehouse.  The 
proof  showed  that  defendants  were  to  finish  the 
grading  and  haul  the  tobacco  to  town,  where  it 
was  to  be  weighed  and  the  price  paid,  and  that 
the  parties  afterwards  agreed  that  the  tobacco 
should  remain  on  defendants'  land  as  property 
of  plaintifb.  Held,  that  any  variance  between 
the  allegation  and  proof  was  so  slight  that  it 
should  be  disregarded,  under  Bevisal  1905,  I 
515,  providing  that  no  variance  shall  be  deemed 
material  unless  it  has  actually  misled  the  ad- 
verse party  to  its  prejudice  in  maintaining  its 
action  upon  the  merits. 

8.  Same— Competency— iNsxjBAHOB  o»  Goods 
Claimed  bt  Pi.aintiff. 

In  claim  and  delivery  for  tobacco  sold  to 
plaintiffs,  evidence  that  plaintiffs  had  insured 
the  tobacco  immediately  after  the  sale  was  com- 
petent, especially  in  view  of  their  evidence  that 
It  was  agreed  that  the  tobacco,  if  bamt,  should 
I>c  plaintiffs'  loss. 

4.  Evidence— Best    Evidence  —  Coixatebai. 
Issues. 

It  was  competent  to  prove  the  fact  of  in- 
surance without  putting  the  policy  in  evidence, 
since,  as  there  was  no  suit  on  the  policy,  it  was 
collateral  to  the  issue,  and  its  terms  were  not 
material. 

5.  Sales— When  Titlk  and  Right  to  Pos- 
session Passes. 

Where  plaintifb  purchased  tobacco  from 
defendants,  and  it  was  agreed  that  the  tobacco 
should  remain  on  defendants'  land  as  plaintiffs' 
proi>erty,  the  title  and  right  to  possession  passed 
upon  the  deliveiy  and  agreement,  and  the  liabil- 
ity of  plaintiffs  accrued  at  that  time,  though  the 
SUTChase  money  was  not  paid,  and  the  fact  that 
efendants  were  to  prepare  the  tobacco  and 
haul  it  away  was  immaterial. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dig. 
VOL  43,  Sales,  {{  529-541.] 

Appeal  from  Superior  Court,  Pitt  County; 
W.  R.  Allen,  Judge. 

Action  by  J.  G.  Andrews  and  another 
against  T.  C.  Grimes  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Jarvia  &  Blow  and  Julius  Brown,  for  ap- 
pellants.   J.  L.  Fleming,  for  appellees. 

CLARK,  .C.  J.  Action  of  claim  and  de- 
livery for  4,000  pounds  of  tobacco,  a  portion 
of  a  larger  quantity  which  the  plaintiffs 
claimed  they  had  bought  of  the  defendant. 
The  jury  found,  in  response  to  the  Issues  sub- 
mitted, that  it  was  agreed  between  the  par- 
ties that  the  price  of  said  tobacco  should  be 
6%  cents  per  pound;  that  the  defendants 
were  to  finish  the  grading,  and  were  to  haul 
the  tobacco  to  RobersonvlUe,  where  it  was 
to  be  weighed  and  the  price  paid;  that  the 
parties  afterwards  agreed  that  the  tobacco 
should  remain  in  a  house  on  the  land  of  the 
defendants,  as  the  property  of  the  plaintiffs ; 
that  no  part  of  the  purchase  money  has  been 
paid;    that  the  tobacco,  when  seized  in  this 


action,  was  worth  |340 — I.  e.,  4,000  pound» 
at  8%  cents — whereupon  the  court  gave  judg- 
ment for  |70,  being  the  difference  between- 
6%  cents  and  S^^  cents  on  4,000  pounds. 

The  exception  to  the  submission  of  th» 
third  issue,  "Did  defendants  afterwards  agree 
with  the  plaintiffs  that  said  tobacco  should 
remain  on  the  land  of  the  defendants,  as  the 
property  of  the  plaintiffs?"  cannot  be  sus- 
tained. There  was  allegation  in  the  com- 
plaint that  the  tobacco  at  the  time  of  the  al- 
leged sale  was  delivered  to  the  plaintiffs, 
and  that  it  was  in  a  house  on  the  lands  of 
defendants,  and  was  to  be  hauled  by  them 
to  plaintiffs'  warehouse  as  rapidly  as  it  could 
be  prepared.  This  justified  the  issue.  There 
was  evidence  to  support  this  view,  and  the 
court,  after  verdict  even,  could  have  permit- 
ted the  complaint,  if  necessary,  to  be  amend- 
ed to  conform  "to  the  fact  proved"  (Bevisal 
1005,  t  507) ;  and  this  court  can  do  the  same 
(Bevisal  1905,  {  1545).  But,  in  fact,  if  there 
was  any  varlanqe  between  allegation  and 
proof,  it  was  so  slight  that  it  should  be  dis- 
regarded.    Bevisal  1905,  {  616. 

Evidence  that  the  plaintiffs  at  once  in- 
sured the  tobacco  was  competent,  especially 
in  view  of  their  evidence  that  it  was  agreed 
at  the  time  that  the  tobacco  was  the  plain- 
tiffs', and,  if,  burnt,  that  it  would  be  plain- 
tiffs' loss.  And  it  was  competent  to  prove  the 
fact  of  Insurance,  without  putting  the  policy 
in  evidence.  There  was  no  suit  on  the  policy, 
and  its  terms  were  not  material.  It  was 
collateral  to  the  issue.  Ledford  t.  Emerson, 
138  N.  O.  603,  51  S.  B.  42,  and  cases  cited. 

Upon  the  issues  found  by  the  Jury  the  ti- 
tle and  right  to  possession  passed  under  the- 
agreement  Though  the  purchase  money  was- 
not  paid  at  the  time,  the  liability  of  the 
plaintiffs  accrued  upon,  the  delivery  and 
agreement  that  the  tobacco  was  to  remain 
there  as  the  property  of  the  plaintiffs.  Nor 
did  the  fact  that  the  defendants  were  to  pre- 
pare the'  tobacco  and  haul  it  in  any  wise 
derogate  from  the  completion  of  the  sale  and 
transfer  of  the  title,  if  the  agreement  was 
as  found  by  the  Jury. 

No  error. 


HARGROVE  et  al.  v.  WILSON. 

(Supreme  Court  of  North  Carolina.     Oct  14,. 
1908.) 

1.  Judgment— Equitable  Relibi^-Collateb- 

AL  Attack— Pasties. 

A  decree  of  a  court  having  Jurisdiction  in 
a  proceeding  regular  on  its  face  as  to  parties 
cannot  be  attacked  collaterally,  though  it  may 
be  impeached  for  fraud  in  an  action  for  that 
purpose;  but  one  who  has  apparently,  but  not 
really,  been  made  a  party  cannot  bring  such  an- 
action,  since  he  has  not  been  injured,  and  since 
he  has  an  adequate  remedy  at  law  by  proceeding 
in  the  cause  to  which  he  is  apparently  a  party 
by  motion  therein  to  set  aside  the  proceedings 
as  to  him  and  to  correct  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.. 
vol.  30,  Judgment,  (  768.] 
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2.  Pabtitior— Decree  — CoircLUBiVKKEBB  — 

COLLATESAL   ATTACK. 

Since  under  Reviaal  1003,  |  2613,  a  decree 
and  proceedings  in  partition  can  only  be  at- 
tacked for  fraud,  mistake,  or  other  ground  by 
"petition  in  the  cause,"  plaintiffs  cannot  bring 
an  independent  action  to  vacate  partition  pro^ 
ceedings,  etc,  on  the  gronnd  that  they  were 
made  partiea  without  tneir  knowledge  or  con- 
sent. 

Appeal  from  Superior  Court,  Sampson 
County ;  W.  R.  Allen,  Judge. 

Action  by  Sarah  A.  Hargrove  and  others 
against  John  E.  Wilson.  From  a  Judgment 
for  plaintiffs,,  defendant  appeals.  Action  dis- 
missed. 

B.  A.  Grady  and  Falson  ft  Wright,  for 
appellant.  Geo.  Hi.  Butler  and  F.  R.  Cooper, 
for  appellees. 

BROWN,  J.  The  record  discloses  that  on 
the  24th  of  September,  1901,  an  ex  parte  pro- 
ceeding for  partition  was  commenced  before 
the  clerk  in  the  name  and  beh&lf  of  Jolm  E. 
Wilson,  the  defendant  in  this  case,  and  of 
Sarah  A.  Hargrove  and  the  other  plaintiffs 
in  this  action,  for  the  sale  for  partition  of 
the  land  described  in  the  complaint  The  pe- 
tition is  signed  by  certain  attorneys  as  "Sol- 
icitors for  Petitioners,"  and  la  verified  by  the 
oath  of  J.  B.  Wilson.  On  the  same  day  a  de- 
cree of  sale  was  made  by  the  clerk,  and  a 
commiSBloner  was  appointed,  with  authority 
to  sell  the  land  at  either  public  auction  or 
private  sale.  At  the  public  sale  the  defend- 
ant, John  E..  Wilson,  became  the  purchaser 
for  the  price  of  $500,  and  the  sale  was  con- 
firmed in  May,  1902,  by  the  clerk,  whose  or- 
der was  approved  by  a  Judge  of  the  superior 
court.  This  action  Is  brought  to  set  aside 
the  decree  and  sale  of  the  land  apon  the 
ground  ttiat  plalntlffk  were  not  made  parties 
to  the  proceedings  with  their  knowledge  and 
consent.  When  the  case  was  called  for  trial, 
the  defendant  moved  to  dismiss  the  action 
upon  the  ground  that  the  record  in  the  parti- 
tion was  regular  in  form,  and  that  It  appear- 
ed on  Ita  face  that  the  plaintiffs  were  parties 
to  it,  and  that  it  could  not  be  attacked  col- 
laterally in  this  action.  The  motion  was 
overruled,  and  the  defendant  excepted. 

It  is  elementary  learning  that  a  decree  of 
a  court  having  Jurisdiction  in  a  proceeding  In 
all  rejects  regular  on  its  face  as  to  par- 
ties cannot  be  attacked  collaterally.  It  may 
be  Bucceeafully  impeached  for  fraud  In  an 
independent  action  brought  for  the  purpose, 
when  snfflcient  allegations  of  fraud  are  made, 
and  Issues  framed  upon  such  allegations  are 
submitted  to  a  Jury,  and  the  fraud  is  estab- 
lished by  the  verdict  Tate  v.  Mott  96  N.  C. 
19,  2  S.  B.  176;  Morris  v.  White,  96  N.  C. 
93,  2  S.  E2.  254;  Garter  v.  Boontree,  109  N. 
C.  29,  13  S.  B.  716;  Rackley  v.  Roberts  (N. 
C.)  60  S.  B.  975;  Simmons  v.  Box  Co.  (at 
this  term)  62  S.  E.  435.  In  this  case  there 
are  no  sufficient  allegations  of  fraud  set  out 
in  the  complaint,  and  no  issue  of  fraud  was 
tendered  by  the  plaintiff  or  submitted  to  the 
Jury  by  the  court    The  gravamen  of  plain- 


tiff's complaint  is  that  John  E.  Wilson,  the 
defendant  and  his  attorneys,  instituted  the 
partition  proceeding  of  their  own  motion, 
without  the  Imowledge,  consent  or  authority 
of  these  plaintiffs,  and  that  while  these 
plaintiffs  appear  on  the  record  as  parties  to 
it  as  a  matter  of  fact  they  were  not  parties. 
A  person  who  has  niever  been  made  a  party 
to  a  Judicial  proceeding  cannot  bring  an  in- 
dependent action  to  set  it  aside  on  the  ground 
of  fraud.  He  has  no  reason  whatever  to  in- 
voke the  equitable  power  of  the  cotirt  for  any 
such  purpose,  in  that  he  has  not  been  injured. 
He  has  an  adequate  remedy  at  law,  by  pro- 
ceeding in  the  cause  to  which  he  Is  appar- 
ently a  party  and  moving  therein  to  set  aside 
the  Judgments  and  decrees  so  far  as  they  af- 
fect him,  and  to  correct  the  record  so  as  to 
show  in  fact  that  he  was  not  a  party.  Carter 
V.  Rountree,  supra.  The  partition  proceeding 
under  which  the  land  was  sold  appears  to  be 
in  all  respects  regular,  and  these  plaintiffs 
appear  on  its  face  to  be  parties  to  it  There- 
fore they  are  apparently  bound  by  it  If  it 
should  be  established  as  a  fact  that  they  were 
made  parties  without  their  knowledge  or  con- 
sent and  have  not  ratified  and  assented  to 
the  proceedings  and  decree,  then  thby  may 
be  set  aside  by  motion  in  the  cause.  Burgess 
V.  Kirby,  94  N.  C.  575. 

We  have  discussed  only  the  general  law, 
applicable  to  all  Judicial  proceedings  alike. 
In  its  reference  to  this  case.  But  as  to  pro- 
ceedings In  partition  especially  the  General 
Assembly  seems  to  have  provided  that  they 
can  only  be  attacked,  set  aside,  or  impeached 
for  fraud  or  mistake,  or  upon  any  other 
ground,  by  "petition  in  the  cause."  Revlsal 
1905,  {>  2513,  after  prescribing  the  machinery 
by  which  sales  of  land  may  be  made  in  spe- 
cial proceedings,  further  provides  "that  any 
party,  after  the  confirmation,  shall  be  al- 
lowed to  Impeach  the  proceedings  and  de- 
crees for  mistake,  fraud  or  collusion,  by  pe- 
tition in  the  cause.".  Here  Is  a  full,  com- 
plete, and  adequate  remedy  provided  by  law, 
under  which  the  plaintiffs  can  seek  relief, 
even  for  fraud,  mistake,  or  other  ground. 
His  honor  should  have  sustained  the  motion. 

Action  dismissed. 


JONES  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  14, 
1908.) 

1.  eividencb— docuuertabt  evidence— live 
Stock  Shipment  — Cowductob's  Recobd  — 

CABBIEBB— IRJUBT     TO     STOCK — ^ADUIBSIBII.- 

ITT. 

In  an  action  against  a  carrier  for  injury 
to  a  live  stock  shipment,  the  record  of  a  con- 
ductor who  handled  the  shipment  between  inter- 
mediate points,  showing  that  there  was  no  ex- 
ception to  the  condition  of  the  stock  at  the 
time  of  its  handling,  was  properlv  excluded, 
where  the  conductor  did  not  testify,  though,  if  he 
bad  testified,  the  record  would  have  been  prop- 
er to  corroborate  him. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
voL  20,  Evidence,  g  1489.] 
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2.  Cakbikbs— Res  Ipsa  Loquttcb. 

In  an  action  against  a  carrier,  proof  of 
ii^ai7  to  live  stock  while  in  its  possession  makes 
out  a  prima  facie  case  of  negligence  sofficient 
to  carry  the  case  to  the  iarj,  and,  after  hear- 
ing BQch  evidence  as  the  carrier  prodnces  to 
prove  how  the  injory  occurred,  it  is  for  the  Jury 
to  say  whether  or  not  it  occurred  through  tlie 
carrier's  negligence. 

3.  Saick. 

That  a  horse  died  from  natural  causes,  or 
was  injured  as  an  ordinary  incident  of  handling 
a  car  of  stock,  rebuts  the  presumption  of  neg- 
ligence of  the  carrier,  arising  from  the  fact  of 
injury  while  in  the  carriers  possession  j  the 
same  rule  api^ing  to  stock  actually  delivered 
to  the  consignee  in  a  damaged  condition. 

Appeal  from  Superior  Conrt,  Craven  Conn- 
ty;  W.'  R.  Allen,  Judge. 

Action  by  J.  A.  Jones  against  tbe  Atlantic 
Coast  lAae  Railroad  Company.  Frcm  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Civil  action  to  recover  damages  alleged  to 
have  bean  sustained  by  plaintiff  in  slilpment 
of  a  car  load  of  horses  and  mules.  These 
issues  were  submitted  to  tbe  jury:  "(1)  Was 
the  mule  in  controvert  delivered  to  the  de- 
fendant? Ans.  No.  (2)  Was  the  gray  horse 
in  controversy  injnred  while  In  possession  of 
the  defendant?  Ans.  Yes.  (3)  Were  tbe  23 
animals  delivered  by  defendant  to  plaintiff 
Injured  wlille  in  possession  of  defendant? 
Ans.  Yes.  (4)  If  so,  was  said  Injury  caused 
by  tbe  negligence  of  the  defendant?  Ans. 
Yes.  (5)  What  damage,  If  any,  is  plaintiff 
entitled  to  recover?  Ans.  $313.26."  From 
the  Judgment  rendered  the  defendant  ap- 
pealed, 

Moore  &  Dunn,  for  appellant.  R.  A,  Nnnn 
and  W.  D.  Mclver,  for  appellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  there  was  delivered  to  defendant  a  car 
load  of  horses  at  Augusta,  6a.,  for  shipment 
to  plaintiff  at  New  Bern,  N.  C;  that  the 
Bto<^  were  In  good  condition  when  delivered 
to  defendant,  and  that  when  tbe  car  arrived 
at  New  Bern  the  animals  were  in  a  very  bad 
condition,  much  worse  than  stock  generally 
are  at  the  end  of  a  long  journey;  that  one 
horse  was  dead  In  the  car,  and  the  others 
badly  bruised  and  much  injured.  For  the 
purpose  of  proving  tbe  condition  of  the  stock 
when  transferred  from  one  freight  conductor 
to  another  on  different  parts  of  Its  system, 
tbe  defendant  offered  in  evidence  "the  origi- 
nal record  of  Conductor  E.  D.  Skinner,  hand- 
ling this  shipment  from  Florence  to  Wilming- 
ton, showing  that  there  was  no  exception  to 
the  condition  of  the  stock  at  tbe  time  of  Its 
handling."  Tbis  was  excluded,  and  defend- 
ant excepted.  We  have  held  that  a  record 
containing  entries  made  In  the  usual  course 
of  business  on  tbe  train  sheets  by  the  witness 
(a  train  dispatcher)  from  reports  telegraphed 
to  bim  by  station  agents  as  to  the  arrival  and 
departure  of  trains  is  admissible  for  the  pur- 
pose of  showing  the  position  of  a  train  at  a 
certahi  time.  Insurance  Co.  v.  Railroad,  138 
N.  C.  42,  50  S.  B.  452,  107  Am.  St.  Rep.  517.  | 


The  evidence  offered  by  defendant  is  far 
from  coming  within  the  principle  ol  that 
decision.  The  record  was  made  in  that  case 
by  the  witness  himself,  who  was  mider  oatb 
and  subject  to  cross-examination,  and  the 
witness  identified  It  as  the  record  made  by 
him,  showing  tbe  movement  of  trains.  The 
report  of  the  case  shows  that  "tbe  record  was 
offered  by  defendant  In  corroboration  of  wit- 
ness Hunt,  and  the  conrt  admitted  it  for  that 
purpose,  so  instructing  tbe  jary."  Page  45 
of  138  N.  C.  page  452  of  60  &  B.  (107  Am. 
St  Rep.  617). 

Waiving  the  confusion  in  the  record  as  to 
tlie  identification  by  proof  of  this  "original 
record,"  it  is  certain  that  the  defendant  did 
not  offer  Conductor  Skinner  to  prove  the  con- 
dition of  tbe  animals  on  bis  run,  and  then 
offer  his  train  record  of  that  run  for  the  pur- 
pose of  corroiwrating  bis  evidence.  It  has 
been  held  by  the  Snpreme  Court  of  Massa- 
chusetts that  train  dispatchers'  records,  prop- 
erly identified,  are  competent  evldoice  to 
show  tbe  location  of  a  train  at  a  given  time; 
but  an  examination  of  tlie  case  sbows  tliat 
"entries  from  the  train  sheet,  with  tbe  tes- 
timony of  tbe  person  who  made  tiion,  were 
admitted  to  show  that  outward  trains  pass- 
ed" at  certain  hours.  Donovan  v.  Railroad, 
158  Mass.  460,  33  N.  B.  683.  These  decisions 
rest  upon  the  idea  that  as  telegraphic  mes- 
sages are  read  by  sound,  as  well  as  auto- 
matically recorded  In  symbols,  such  entries 
stand  upon  tbe  same  footing  as  if  made  from 
oral  statements,  uttered  at  the  sending  sta- 
tion and  audible  in  the  dispatcher's  otHoe, 
These  cases,  for  tliat  reason,  are  to  be  dis- 
tinguished from  those  holding  that  entries  by 
a  servant  on  bis  master's  books  for  goods 
sold  are  incompetent,  unless  the  servant  is 
called  to  support  the  ctiarges  and  prove  the 
delivery.  MUler  v.  Shay,  146  Mass.  182,  13 
N.  B.  468,  1  Am.  St  Rep.  440. 

There  is  notliing  in  tbe  record  of  a  train 
run,  or  the  log  book  of  a  ship,  which  takes 
the  case  from  the  general  rule  that  the  en- 
tries must  tie  identified,  and,  when  so  iden- 
tified, they  are  competent  evidence  in  sumiort 
of  the  person  who  made  them.  As  tbe  amiti- 
lant  failed  to  send  up  the  "train  record,"  we 
are  unable  to  gather  exactly  what  it  was  ex- 
pected to  prove  by  it  As  we  understand  it, 
tbe  record  was  silent  as  to  tbe  condition  of 
the  stock  on  Conductor  Skinner's  run.  Had 
he  lieen  examined  as  a  witness,  bis  record  of 
the  run  would  have  beea  conq)et«it'  to  cor- 
roborate and  fortify  bis  evidence.  As  lie  was 
not  examined,  tbe  conrt  properly  exdoded  it 

There  are  a  number  of  exceptions  to  the 
charge,  wbldi  need  not  be  considered  seria- 
tim. His  honor  properly  Instructed  the  Jury 
tbat.  If  the  stock  was  injured  while  in  the 
possession  of  tbe  defendant,  this  fact  alcme 
is  evidence  of  negligence,  and  tbe  defendant 
is  called  npon  to  rebut  it  Proof  of  injury 
makes  out  a  prima  fade  case  of  negligence 
sufficient  to  carry  tbe  case  to  tbe  jury,  and, 
aftor  hearing  such  evidence  as  tbe  defendant 
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offered  to  prove  how  the  Injury  occurred,  !t 
la  for  the  Jury  to  Bay  whether  It  was  due  to 
defendant's  negligence,  or  to  other  causes  for 
which  defendant  is  not  responsible.  Mere- 
dith T.  Railroad,  187  N.  0.  478,  GO  S.  B.  1, 
and  cases  cited.  The  mie  is  based  upon  the 
inability  of  the  shipper  to  produce  any  other 
evidence  of  negligence  while  his  property  is 
In  transit  lia  the  carrier's  possession.  1  Kl- 
Ilott  on  Evidence,  141. 

In  view  of  the  possibility  of  Injury  to  live 
stock  from  causes  not  to  be  attributed  to  the 
carrier's  neglect,  his  honor  instructed  the 
Jury:  "If  the  horse  In  controversy  died  from 
natural  causes,  or  was  injured  as  an  ordinary 
incident  of  handling  a  car  of  stock,  then  this 
would  rebut  the  presumption  of  negligence 
on  the  part  of  the  defendant  company.  This 
same  rule  would  apply  as  to  stock  actually 
delivered  to  the  plaintiff,  if  you  find  that  it 
was  delivered  in  a  damaged  condition."  We 
think,  taking  the  charge  of  the  learned  Judge 
as  a  whole,  he  put  the  case  to  the  Jury  fairly 
and  fnlly,  and  that  no  error  was  committed 
which  necessitates  another  trial. 

No  error. 


FOT  V.  GRAY  et  al. 

(Supreme  Court  of  'North  Carolina.     Oct  14, 
1906.) 

1.  Afpkai.  AMD  BBROB—DiBiasBAi.  — Appel- 
lee's Right  to— Laches. 

An  appeal  not  having  been  docketed  seven 
days  before  the  call  of  the  cases  of  the  district 
to  which  it  belonged,  as  required  by  Supreme 
Court  mle  6  (53  S.  B.  v),  under  rule  17  (53  S. 
E.  vii)  appellee  could  have  obtained  a  dismissal 
at  that  tiiue,  or  at  any  time  before  the  appeal 
was  docketed ;  but  having  deferred  motion  to 
dismiss  until  the  call,  and  the  appeal  having 
been  docketed  by  that  time,  the  right  to  dis- 
missal was  lost. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3149,  3151.] 

2.  Sake— Conclusive  ness  ot  Refesee'  s  Fird- 

IHOS. 

A  trial  Judge's  ruling,  sustaining  a  referee's 
findings,  is  conclusive  on  appeal  if  there  is  any 
evidence  to  support  them. 

TEd.  Note.— For  cases  in  point,  see  (^nt.  Dig. 
voL  3,  Appeal  and  Error,  {r4015-40ia] 

Appeal  from  Superior  Court,  Oaven  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  O.  H.  Foy  against  J.  O.  Gray 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals,  and  defendants  move 
to  dismiss  the  appeal.  Motion  denied,  and 
Jadgment  affirmed. 

G.  y.  (3owper  and  Rouse  ft  Land,  for  ap- 
pellant   P.  M.  Pearsall,  for  appellees. 

CLARK,  C.  J.  The  plaintiff  did  not  dock- 
et his  appeal  "seven  days  before  the  call  of 
the  cases  of  the  district  to  which  it  belongs." 
Rule  5  (53  S.  B.  v).  If  the  appellee  had  mov- 
ed to  dismiss  at  that  time,  or  at  any  time 
prior  to  the  actual  docketing  of  the  trans- 
cript on  appeal,  the  motion  must  have  been 
allowed.     Rule  17  (58  S.  B.  vll).     But  the 


appellee  deferred  making  the  motton  till 
the  call  of  the  district  had  begun,  and  before 
that  time  the  appeal  had  been  docketed. 
The  appellee  was  thus  himself  guilty  of 
laches,  and  his  motion  to  dismiss  Is  denied. 
Oraddock  v.  Barnes,  140  N.  C.  428,  53  S.  B. 
239;  C!urtlB  v.  a  R.,  187  N.  C.  806,  49  S. 
B.  218. 

The  account  between  the  parties  was  heard 
upon  a  reference  by  consent  Both  sides 
excepted  to  the  referee's  findings,  and  on 
appeal  the  Judge  overruled  all  exceptions  and 
confirmed  the  report  When  the  Judge  sus- 
tains the  findings  of  fact  by  the  referee,  his 
ruling  is  conclusive,  except  as  to  those  find- 
ings of  fact  as  to  which  there  is  no  evidence 
to  support  them,  and  that  ground  is  set  out  in 
the  exception.  Dunavant  v.  Railroad,  122  N. 
G.  099,  29  S.  E.  837;  Collins  v.  Young,  118 
N.  C.  265,  23  S.  B.  1005.  There  are  only  two 
exceptions  of  that  nature— 1.  e.,  to  the  seven- 
teenth and  twenty-seventh  findings  of  fact — 
and  as  to  them  we  find  the  exceptions  not 
well  taken. 

The  appellant  insists  that  we  "review  all 
the  evidence  and  findings"  In  this  case.  But 
we  are  bound  by  the  referee's  findings  of  fact, 
when  approved  by  the  Judge  (if  there  Is  any 
evidence  on  the  finding  excepted  to),  fully 
as  much  as  we  are  by  the  finding  on  an  Is- 
sue by  a  Jury. 

We  find  no  orror  In  the  rulings  as  to  the 
law. 

Affirmed. 


HOUSE  COLD  TIRB  BBTTEai  CO.  T. 
WHITBHURST. 

(Supreme  Court  of  North  Carolina.     Oct  14, 
1006.) 

Evidence  —  Bxpebts  —  Opebation  of  Ma- 

CHINBRT. 

Where  defendant  in  an  action  for  price 
pleaded  breach  of  warranty  that  the  machine 
would  do  work  of  a  certain  kind,  experts  who 
had  used  machines  of  the  same  make,  identical 
in  principle,  structure,  and  operation,  could  tes- 
tify that  the  machines  would  not  work  satisfac- 
torily and  were  discarded. 

SEd.  Note.— For  cases  in  point,  see  (Tent  Dig. 
.  20,  Evidence,  |  2349.] 

Appeal  from  Superior  Court,  Bdgecombe 
County ;  Lyon,  Judge. 

Action  by  the  House  Cold  Tire  Setter  Com- 
pany against  W.  EI  Whitehurst  Judgment 
for  defendant  on  appeal  froo)  a  Justice  of  the 
peace,  and  plaintiff  appeals.    Affirmed. 

Paul  Jones  and  W.  O.  Howard,  for  appel- 
lant 

HOKE,  J.  This  was  an  action  to  recover 
on  certain  notes  given  by  defendant  to  plain- 
tiff for  the  purchase  price  of  one  or  more 
"cold  tire  setter"  machines,  bought  by  de- 
fendant of  plaintiff,  the  manufacturer, 
through  their  agents,  the  Fnlford  Hardware 
Ck>mpany,  of  Washington,  N.  C.  It  does  not 
distinctly  appear  from  the  record  whether 
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there  were  one  or  more  of  these  machines, 
nor  whether  they  were  No.  1  or  No.  2;  nor 
does  this  seem  to  be  a  matter  of  Importance. 
Defendant  answered,  by  way  of  defense,  that 
the  notes  sued  on  were  given  by  him  for  the 
purchase  price  of  certain  "cold  tire  setter 
machine"  manufactured  by  plalntUf,  sold  to 
defendant  with  a  warranty  that  it  would  do 
work  of  a  certain  kind  and  quality,  and  that 
on  trial  It  was  found  totally  unfitted  for  the 
work  it  was  guaranteed  to  do,  and  the  ques- 
tion of  defendant's  liability  was  made  to  de- 
pend on  whether  there  had  been  a  breach  of 
the  warranty  as  stated. 

There  was  evidence  offered  by  defendant 
in  support  of  his  allegations,  and  that  plain- 
tiff manufactured  machines  known  as  cold 
tire  setters  Nos.  1  and  2,  and  that  the  Ful- 
ford  Hardware  Company,  of  Washington, 
were  plalntlCfB  agent  in  sale  of  the  machines, 
from  whom  defendant  purchased  one  or  more 
of  the  machines  in  question ;  and  In  support 
of  his  contention  that  the  machine  would  not 
do  the  work  It  was  guaranteed  to  do  the  de- 
fendant was  allowed  to  introduce,  over  plain- 
tiff's objection,  the  evidence  of  J.  H.  C!orey 
and  Robert  Green,  as  follows: 

J.  H.  Oorey:  "Some  four  or  five  years  ago 
I  bought  a  House  cold  tire  setter  No.  2,  of 
the  House  Gold  Tire  Setter  Company,  of  St 
Louis,  Mo.,  through  the  Fulford  Hardware 
Company,  of  Washington,  N.  G.,  that  would 
not  do  the  work  it  was  manufactured  to  do  at 
all  satisfactorily.  I  gave  it  a  full  and  fair 
trial,  and  had  several  mechanics  endeavor  to 
operate  it;  but  they  were  unable  to  do  so 
with  any  degree  of  success.  In  using  this 
machine  it  would  dish  and  bend  the  spokes  in 
certain  parts  of  the  wheel  more  than  in  oth- 
ers, and  wonld  crimp  the  tire,  Instead  of 
taking  up  the  slack,  and  the  grip  of  the  ma- 
chine, which  was  to  hold  the  tire  while  pres- 
sure was  applied,  would  not  hold  It.  We 
could  not  operate  It,  and  discontinued  Its 
use." 

Robert  Green:  "I  am  a  buggy  manufac- 
turer, and  have  been  for  25  or  30  years.  Am 
familiar  with  both  No.  1  and  No.  2  House 
cold  tire  setter  machines,  same  kind  and 
make  of  machine  in  controversy.  Both  ma- 
chines are  alike  in  construction  and  in  all  re- 
spects, except  that  one  is  larger  than  the 
other.  The  principle  in  both  machines  is 
identical.  I  had  a  No.  1  House  cold  tire 
setter  machine,  manufactured  by  plaintiff. 
It  would  not  work.  It  wonld  not  'take  up,' 
but  would  crimp,  the  iron.  I  tried  It  two 
years,  and  then  threw  It  away.  The  Fulford 
Hardware  Company,  of  Washington,  were 
agents  of  the  plaintiff." 

We  think  the  court  below  made  a  correct 
ruling  in  admitting  the  testimony  of  these 
witnesses.  Both  of  them  seem  to  have  testi- 
fied as  experts,  and  the  witness  Green  fully 
qualified  himself  as  such ;  but,  whether  they 
were  so  examined  or  not,  both  of  them  show- 
ed that  by  training  and  special  opportunity 
to  note  and  observe  relevant  facts  they  were 


qualified  to  give  an  opinion  on  the  matter  In 
question  that  was  calculated  to  aid  the  jury 
to  a  correct  conclusion.  Such  testimony  has 
a  recognized  place  In  the  law  of  evidence. 
McKelvey  on  Evidence,  pp.  230-235;  Lawson 
on  Expert  and  Opinion  Evidence,  503.  This 
last  author  speaks  of  it  as  "opinion  evidence 
from  necessity,"  and  on  page  615  mentions 
machinery  as  one  of  the  subjects'  which  es- 
pecially permits  the  reception  of  this  kind  of 
testimony,  citing  the  cases  of  McCormick  Co. 
V.  Cochran,  64  Mich.  636,  31  N.  W.  561,  and 
Sievers  v.  Box  Co.,  151  Ind.  642,  50  N.  EL 
877,  52  N.  E.  399;  the  former  being  a  case 
not  unlike  the  one  we  are  now  discussing. 
True  it  is  usually  required  for  the  reception 
of  such  testimony,  not  in  strictness  expert 
evidence,  that  the  witness  should  have  ob- 
served the  very  machine  or  implement  wtiich 
is  the  subject-matter  of  dispute;  and  the  wit- 
ness Green  seems  to  have  done  this,  for  he 
speaks  as  one  having  knowledge  of  this  ma- 
chine from  personal  observation.  But  we  do 
not  think  the  requirement  in  any  event 
should  be  held  to  exclude  this  testimony, 
when  the  witness  speaks  to  the  operatlcMi  of 
a  machine  of  like  kind  and  make,  and  there 
is  no  question  or  dispute  but  that  they  are 
all  made  by  the  same  company  and  on  the 
same  plan,  Identical  in  "principle,  structure, 
and  operation."  In  such  case,  and  certainly 
where  there  is  no  daim  that  the  machines 
are  different,  while  the  witness  in  terms  re- 
fers to  the  machine  he  actually  tried,  this 
is  only  by  way  of  illustration,  and  in  support 
of  his  opinion;  and  his  testimony,  as  a  mat- 
ter of  fact,  bears  on  the  machine  in  dispute 
and  is  directly  relevant  to  the  Issue. 

We  are  of  opinion  that  no  reversible  error 
appears  in  the  record,  and  the  judgment  in 
favor  of  defendant  should  be  affirmed. 

No  error. 


GILUS  v.  WADE  et  al. 
(Supreme  Court  of   Georgia.     Oct   13,   190S.> 
FBAuns,  STATtmc  oj^-Sfecitig  PsBroaitANCB. 

— Pabol  CONTaACT. 

The  petition  for  specific  performance  al- 
leged: Plaintiff  and  defendant  entered  into  a 
parol  agreement  "aa  to  the  purchase  of"  a  de- 
scribed DOttse  and  lot.     "The  price  to  be  paid 

•  *  •  was  *  *  •  S600;  [plaintiff]  agree- 
ing to  said  amount"  The  termB  of  the  agree- 
ment were:  "That,  if  [plaintiff]  would  pay  $1 
as  a  consideration,  [defendant  was]  to  allow 
him  20  days  to  pay  $499  for  [the  property]. 

*  *  *  He  [defendant],  upon  the  payment  of 
said  amount,  would  make  a  good  and  sufficient 
title  to  said  property,  and  would  give  posses- 
sion to  [plaintifff  on  the  Ist  of  January  there- 
after." Plaintiff  paid  $1  as  agreed  upon,  and 
tendered  to  defendant  $499  within  the  20  days, 
and  the  tender  has  been  continuing;  and  de- 
fendant refused,  upon  demand,  to  convey  the 
property  to  plaintiff.  Held,  that  the  agreement 
set  forth  was  a  contract  for  the  sale  of  land, 
and,  not  being  in  writing,  waa  not  enforceable 
(Civ.  Code,  1SB6,  {  2698,  par.  4) :  and  accord- 
ingly it  was  not  error  to  d&miaa  the  petition  oa 
general  demurrer. 

(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Montgomery 
Comity;  J.  H.  Martin,  Judge. 

Action  by  N.  L.  GIIIIb  against  J.  A.  Wade 
and  otbers.  Judgment  for  defendants,  and 
plaintiff  brings  error.    AflBrmed. 

Saffold  &  Lareen,  for  plaintiff  In  error. 
Ij.  C.  Underwood,  Graham  &  Graham,  and 
WUUams  &  Bradley,  tor  defendants  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


BAIRD  T.  CITY  OF  ATLANTA  et  al. 
(Supreme  Court  ot   Georgia.     Oct   18,  1908.) 

1.  Afpeal  and  Ebbob— Bkvibw— Immateriai. 

Questions. 

"This  court  will  in  no  case  undertake  to 
pass  upon  questions  presented  by  a  bill  of  ex- 
ceptions, where  it  amrmatively  appears  that, 
even  if  the  judgment  of  the  court  below  were 
reversed,  the  plaintiff  in  error  would  ^derive  no 
benefit  from  the  adjudication."  Davis  v.  Jas- 
per, 119  Ga.  57,  45  S.  B.  724. 

2.  ■  SAIfB— DiSMISSAI.. 

An  equitable  petition  having  been  filed  to 
enjoin  the  city  of  Atlanta  from  executing  a 
contract  between  the  municipality  and  the  Wis- 
consin Engine  Company  for  the  purchase  of  a 
pumping  engine,  and  it  appearing  on  the  call  of 
the  case,  from  the  statement  of  counsel  for  the 
defendant  in  error  made  in  open  court,  and  from 
documents  exhibited  by  him,  that  the  contract. 
the  performance  of  which  was  sought  to  be  en- 
joined, had  been  duly  rescinded  and  canceled  by 
the  parties,  which  fact  was  not  controverted  by 
the  plaintiff  in  error  or  his  counsel,  and  from 
an  insuection  of  the  record  it  appears  that  no 
other  relief  is  sought  by  the  plaintiff  in  error, 
the  writ  of  error  will  be  dismissed,  without  prej- 
udice, at  the  cost  of  the  defendant  in  error. 
Gallaher  v.  Schneider,  110  Ga.  322.  35  S.  E. 
321;  Garlington  v.  Davison  &  Fargo,  122  Ga. 
077.  50  S.  E.  667;  Tuells  v.  Terras,  113  Ga. 
691.  39  S.  E.  455. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  (boun- 
ty;  W.  D.  Biys,  Judge. 

Action  by  J.  M.  Baird  against  the  city  of 
Atlanta  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Dismissed.  • 

J.  S.  Sllcer,  for  plaintiff  In  error.  Jas.  L. 
Mayson  and  W.  P.  Hill,  for  defendants  in 
err<  \ 

EVANS,  P.  J.  Writ  of  errar  dismissed. 
All  the  Justices  concur. 


WORTHINGTON  v.  GEORGIA  RT.  & 

ELECTRIC  CO. 
(Supreme  Court  of  Georgia.    Oct.  13,  1908.) 

Cabbiebs  —  Stbeett   Railway    Passenqkb  — 
Negligence. 

In  an  action  for  damages  for  personal  inju- 
ries, a  petition  was  not  open  to  general  demur- 
rer which  alleged  in  substance  that  the  plain- 
tiff, an  adult,  was  a  passenger  at  night  on  a 
greatly  overcrowded  street  car  of  the  defendant 
company ;  that  after  the  conductor  had  called 
a  given   street,  at  which   plaintiff  desired   to 


alight,  plaintiff  signaled  the  conductor,  who  in 
turn  signaled  the  motorman  to  stop  the  car  at 
that  street:  that  plaintiff,  thinking  that  such 
street  had  practically  been  reached,  proceeded 
at  once,  for  the  purpose  of  promptly  alighting 
and  in  full  view  of  the  conductor,  to  work  his 
way  from  the  center  of  the  car  along  the  crowd- 
ed aisle  to  the  rear  platform  and  onto  the  steps, 
both  the  platform  and  the  steps  being  also 
crowded  with  passengers ;  that  by  reason  of  his 
shortness  of  stature  and  the  crowded  condition 
of  the  aisle,  platform,  and  steps  the  plaintiff 
was  unable  to  see  or  locate  just  where  the  ear 
was;  that,  thinking  that  the  car  bad  stopjied, 
relying  on  the  call  of  the  conductor,  and  being 
unable,  on  account  of  the  crowd  on  the  steps,  to 
see  the  ground,  plaintiff  stepped  from  the  plat- 
form onto  the  steps,  when  he  discovered  the  car 
was  in  motion,  but  too  late  to  recover  himself 
on  account  of  the  passengers  on  the  steps ;  and 
that,  being  unable  on  account  of  the  number  of 
such  passengers  to  catch  hold  of  the  bars  at  the 
sides  of  the  steps  provided  for  the  use  of  passen- 
gers in  boarding  and  alighting  from  the  car, 
plaintiff  was  violently  thrown  to  the  pavement, 
and  injured  and  damaged  as  set  forth. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  f|  1273-1282.] 

(Syllabus  by  the  C!ourt.) 

Error  from  Superior  Ck>urt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  C.  C.  Worthlngton  against  the 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

A.  B.  Wilson,  for  plaintiff  in  error.  Ros- 
ser  &  Brandon,  and  W.  T.  (3olqultt,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


WILLIAMS  T.   STATE.     (No.   1,396.) 
(Court  of  Appeals  of  Georgia.     Oct.  12,  1908.) 

1.  Cbivinal  Law— Motiow  in  Abbest. 

A  motion  in  arrest  of  judgment  is  not  the 
proper  mode  of  presenting  to  the  attention  of 
the  court  errors  in  overmling  a  motion  for  con- 
tinuance or  in  allowing  a  separation  of  the  jury. 
A  motion  in  arrest  of  judgment  must  be  predi- 
cated upon  soma  defect  appearing  on  the  face 
of  the  record  or  pleadings. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g§  2423,  2443.] 

2.  Ramb— New  Thial  — Gbodkdb  — Otebbtji,- 

Uia   DUIUBBEB. 

The  overruling  of  a  demurrer  is  not  a  prop- 
er ground  of  a  motiop  for  new  trial.  The  ob- 
jection to  the  overruling  of  a  demurrer  to  an  in- 
dictment or  accusation  must  be  preserved  by  ex- 
ceptions pendente  lite,  unless  the  main  bill  of 
exceptions  containing  this  assignment  of  error 
be  certified  within  20  days  after  the  demurrer  is 
overruled. 

[Ed.  Note.— For  cases  in  pomt.  see  Cent.  Dls 
vol.  15,  Criminal  Law,  S  2158.] 

8.  Sake— Newlt  Discovered  E]vidence. 

It  is  not  error  to  overrule  a  ground  of  a 
motion  for  new  trial  which  is  predicated  upon 
newly  discovered  evidence  merely  impeaching  in 
its  character.  Even  if  the  affidavits  in  support 
of  this  ground  bad  not  been  merely  impeaching 
it  does  not  appear  but  that  the  exercise  of  or- 
dinary diligence  would  have  secured  the  evi- 
dence alleged  to  have  been  newly  discovered,  in- 
asmuch as  the  affiants  had  been  subpoenaed  by 
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the  movant  and  were  present  in  court  daring  the 
trial. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Di^ 
▼o1.  15,  Criminal  Law,  H  231&-2323.  2381, 
2382.] 

(Syllabus  by  the  Gonrt) 

Error  from  City  Court  of  Fitzgerald ;  D.  B. 
Jay,  Judge. 

Ed  Williams  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

E.  Wall  and  Bull  &  Beld.  for  plaintUT  in 
error.  O.  H.  Elklns,  Sol.  Oen.,  and  McD(mald 
&  Qulncey,  for  the  State. 

BTJSSELL,  J.    Judgment  affirmed. 


PDLFOBD  V.  FOUNTAIN. 
(Supreme  Coart  of  Georgia.     Oct   13,   1908.) 
New  Tbiait— DiBiussAi,  or  Motion— Buev  or 

BVIDEROE. 

Where  a  motion  for  a  new  trial  was  made, 
and  an  order  passed  daring  the  term  at  which 
the  case  was  tried,  providing  tliat  movants  have 
untU  the  hearing  to  prepare  and  present  for 
approval  a  brief  of  the  evidence,  and  that  the 
judge  enter  hia  approval  thereon  at  any  time 
m  term  or  vacation,  and  that,  if  the  hearing 
was  had  in  vacation,  such  brief  mi^t  be  filed 
within  10  days  after  such  motion  was  determin- 
ed, and  on  the  margin  of  such  order  was  an- 
other order,  signed  by  such  judge,  providing 
that  such  brief  of  evidence  must  be  written  out 
and  submitted  to  counsel  on  the  other  side  and 
filed,  subject  to  approval,  within  40  days  from 
date  of  the  orders,  both  of  which  were  signed 
at  the  same  time,  held,  the  judgment  of  the 
court  dismissing  such  motion  at  the  hearing 
thereof  daring  the  succeeding  term  of  the  court 
will  not  be  distarbed,  where  it  appears  tbat  the 
brief  of  the  evidence  was  not  submitted  or  filed 
within  40  days  from  the  date  of  the  orders. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  |  818.] 

(Syllabus  by  the  CV>nrt) 

Error  from  Superior  Court,  Montgomery 
County;  J.  H.  Martin,  Judge. 

Action  between  S.  L.  Fulford  and  W.  E. 
Fountain.  From  the  judgment,  Fulford 
brings  error.    Affirmed. 

J.  B.  Oelger,  for  plaintiff  in  error.  A.  C. 
Saffold,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


WOODRUFF  V.  WOODRUFF. 

(Supreme  Court  of  Georgia.    Oct  18,  1908.) 

DiVOBCB— Tbmpobaby  Aliuont. 

This  being  an  application  for  temporal^  ali- 
mony and  counsel  fees,  brought  pending  smt  for 
divorce  instituted  by  the  husband  on  the  grounds 
of  desertion  and  cmel  treatment,  but  no  cruel 
treatment  being  shown  on  the  part  of  the  wife, 
and  the  evidence  being  directly  conflicting  as  to 
whether  the  wife  deserted  the  husband  or  he  de- 
serted her,  this  court  cannot  say  that  the  judge 
abused  his  discretion  in  granting  the  temporary 
alimony  and  counsel  fees,  althoush  the  husband, 
on  the  hearing  for  temporary  alimony,  express- 
ed a  willingness  and  desire  to  have  his  wife  re- 
turn to  and  live  with  him,  offering  to  treat  her 


well.  As  to  the  hDsi>and'8  offer  to  have  his  wife 
return,  see  Nipper  v.  Nipper,  129  Ga.  450,  59 
S.  E.  229. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  H  610-613J 

(Syllabus  by  the  C!oart) 

Error  from  Superior  Onirt,  Fnlton  (3onn- 
ty;   W.  D.  Ellis,  JudK& 

Action  by  F.  B.  Woodruff  against  S.  O. 
Woodruff  for  divorce.  From  an  order  grant- 
ing temporary  alimony,  plaintiff  brings  error. 
Affirmed. 

Harvey  Hill  and  J.  B.  Ridley,  for  plain- 
tiff in  error.  W.  R.  Hammond,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  afllrmedL  All  the 
Justices  concur. 


FORD  et  al.  v.  PARKER. 
(Snprem,e  Court  of  Georgia.     Oct   13,   1908.) 

1.  Tbiai/— Right  to  Object  to  Bvidkncb— 
Eotopfei.  OB  Waives. 

Where  suit  was  brought  on  a  promissory 
note,  and  at  the  beginning  of  the  trial  the  de- 
fendants admitted  the  execution  of  the  note  and 
assumed  the  burden  of  proof,  when  it  was  after- 
wards offered  in  evidence  by  the  plaintiff  in 
rebuttal,  it  could  not  be  excluded  on  objection 
based  on  the  ground  that  it  was  attested  by  a 
witness,  and  that  its  execution  must  be  proved 
by  sndi  witness  in  order  for  it  to  be  admitted. 

2.  Appeal  and  BBbob— Habmuesb  BkutOB— Ik- 

BTBnCTIONS. 

Where  to  a  suit  on  a  promissory  note  a 
plea  of  total  failure  of  consideration  was  filed, 
averring  that  it  was  given  for  the  purchase  of 
certain  mules,  that  they  did  not  fulfill  the  rep- 
resentations or  warranty  made  in  regard  to 
them,  and  that  they  were  utterly  and  totally 
worthless,  and  where  the  evidence  for  the  de- 
fendant tended  to  support  the  plea,  while  that 
for  the  plaintiff  tended  to  show  that  there  was 
no  failure  of  consideration,  and  there  was  no 
evidence  to  show  any  less  value  between  the 
full  purchase  price  and  complete  worthlessness, 
it  will  not  require  a  leversal  that  the  presiding 
judge  charged  that  the  jury  would  fina  on  such 
plea  for  the  total  purchase  price  or  nothing. 
Otis  Bros.  &  Co.  v.  Hohnes,  109  Ga.  775,  85 
S.  E.  119  (2). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4220.] 
8.  Save. 

While  some  of  the  evidence  admitted  may 
not  have  had  much  relevancy  to  the  issue,  and 
while  some  of  the  charges,  complained  of  may 
not  hare  been  absolutely  accurate  in  enression, 
there  was  nothing  in  the  rulings  of  the  judge 
or  the  charges  which  requires  a  reversal. 
4.  Bills    and    Notes— AonoNS—BviDKNos- 

Sufficiency. 

The  verdict  was  supported  by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tift  County; 
R.  G.  Mitchell,  Judge. 

Action  by  C.  L.  Parker  against  J.  H.  Ford 
and  others  on  a  note.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Payton  &  Hay,  for  plaintiffs  In  error.  Ful- 
wood  &  Murray,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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FRALBT  ▼.  NABOBS  et  al. 
(Svpi'eme  Court  of  Georgia.    Oct  18,  1008.) 

ElAnafKirrB— BsKOVAi.  of  Obbtbuotiorb. 

Proof  that  a  prirata  way,  which  haa  been 
in  oae  for  more  tlian  a  vear  haa  been  obatracted 
without  givine  the  80  oaya'  notice  required  by 
Pol.  Code  1895,  {  678,  will  not  authorize  the 
ordinary  to  direct  the  removal  of  auch  obatruc- 
tions,  upon  an  application  for  such  removal  baa- 
ed solefy  on  a  prescriptive  right  to  the  nae  of 
sncb  private  way. 
(Syllabus  by  the  Court) 

EIrror  from  Superior  Court,  Dade  County ; 
A.  W.  Flte,  Judge. 

Application  to  the  ordinary  of  Dade  coun- 
ty by  F.  B.  and  B.  H.  Nabon  against  Jesse 
Fraley  to  have  obatmctiona  removed  from  a 
private  way.  The  ordinary  required  the  ob- 
Btmctions  to  be  removed.  To  this  Judgment 
Fraley  sued  out  a  writ  of  certiorari,  and 
from  a  judgment  for  F.  B.  and  B.  H.  Nabors 
he  brings  error.    Reversed. 

The  defendants  In  error  made  application 
to  the  ordinary  of  Dade  county  to  have  cer- 
tain obstructitons  removed  from  an  alleged 
private  way,  which  they  alleged  bad  been  in 
tta^r  constant  and  uninterrupted  use  for  sev- 
en years.  Upon  the  trial  of  the  case  the  or- 
dinary passed  an  order  requiring  the  plain- 
tllT  in  error  to  remove  the  obstructions.  To 
this  Judgment  Fraley  sued  out  a  writ  of  cer- 
tiorari, upon  the  hearing  of  which  the  Judge 
of  the  superior  court  rendered  the  following 
Judgment:  "It  is  ordered  that  the  within 
certiorari  be  and  the  same  is  hereby  over- 
ruled, and  a  new  trial  refused,  it  not  ap- 
pearing that  the  notice  required  [by]  section 
673  of  Code,  vol.  1,  was  given ;  but  the  merits 
of  the  case  are  not  passed  upon,  and  the 
said  Fraley  has  the  right  to  give  the  said 
notice  and  proceed  as  the  law  directs."  To 
this  Judgment  the  plaintiff  in  error  flied  his 
exertions. 

B.  T.  Brock  and  J.  P.  Jacoway,  for  plaln- 
tur  in  error.  W.  W.  Jacoway,  for  defendants 
In  error. 

EOLDKN,  J.  (after  stating  the  facts  as 
above).  Thie  only  ground  upon  which  the 
plaintiffs  in  the  court  below,  in  their  ap- 
plication to  the  ordinary  to  have  the  obstruc- 
tions removed  from  the  alleged  private  way, 
based  their  Claim  of  right  to  use  the  way  in 
qaestlon  and  to  have  the  obstructions  remov- 
ed therefrom  was  that  such  way  had  been 
in  their  constant  and  uninterrupted  use  for 
seven  years;  that  It  was  not  over  15  feet 
wide,  and  no  legal  steps  had  been  taken  to 
abolish  the  same.  Under  the  allegations 
In  the  application  made  to  the  ordinary  the 
defendants  in  error  were  seeking  to  have  the 
obstructions  removed  under  the  provisions  of 
section  678  and  679  of  the  Political  Code  of 
1885,  and  no  effort  was  made  to  have  such 
obstructions  removed,  because  Fraley  failed 
to  comply  with  Pol.  Code  1806,  {  673,  which 
provides  that,  when  a  private  way  has  been 


In  use  for  as  much  as  a  year,  the  owner  of 
the  land  over  which  it  passes  cannot  close  It 
up  without  first  giving  the  users  of  the  way 
80  days'  notice  in  writing  of  his  Intention  to 
obstruct  it  Whether  or  not  the  ordinary  has 
any  power  to  direct  the  removal  of  the  ob- 
structions from  a  private  way  In  any  cane 
not  falling  within  the  provisions  of  Pol.  Code 
1886,  (  679,  which  gives  him  such  authority 
"if  it  should  appear  that  said  private  way 
has  been  in  continuous,  uninterrupted  use 
for  seven  years  or  more,  and  no  steps  have 
been  taken  to  prevent  the  enjoyment  of  the 
same,"  Is  a  question  not  here  involved,  and 
therefore  not  decided;  but  we  are  clear  in 
the  opinion  that  he  has  no  such  authority 
merely  because  of  failure  to  give  the  notice 
required  by  section  673,  wben  acting  on  an 
application  to  have  obstructions  removed 
based  solely  on  the  prescriptive  right  set 
forth  in  sections  678  and  679. 

The  court,  in  passing  upon  the  case  made 
by  the  answer  of  the  ordinary  to  the  writ 
of  certiorari,  refused  a  new  trial  solely  be- 
cause of  the  failure  to  give  the  notice  above 
referred  to,  and  did  not  i>a8s  upon  any  other 
question  in  the  case.  It  was  error  to  refuse 
a  new  trial  because  Fraley  did  not  give  the 
notice  of  bis  Intention  to  obstruct  the  way, 
for  tlie  reason  that  his  failure  to  give  such 
notice  could  not  have  affected  any  .  right 
which  he  had  upon  a  trial  of  the  case  where- 
in the  application  to  have  the  obstructions 
removed  made  no  complaint  of  such  failure. 
In  this  connection,  see  Nugent  v.  Watklns, 
129  Ga.  382,  58  S.  E.  888,  and  cases  there 
cited.  The  court  below  should  pass  upon 
the  case  made  by  the  certiorari  proceedings, 
without  reference  to  the  failure  of  Fraley  to 
give  notice  of  his  intention  to  close  up  the 
private  way. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


FENDER  V.  BAMSET  ft  PHILLIPS. 
(Supreme  Court  of  Georgia.     Oct  13,   1908.) 

1.  Evidence  — ADMissiBiLrrr  — Evidence  at 
FORUEB  Tbiai,. 

A  rule  of  law  under  which  the  testimony 
of  a  witnesB,  since  deceased  or  disqualified  or 
inaccessible  for  any  cause,  given  under  oath 
on  a  former  trial  upon  substantially  the  same 
issue  between  substantially  the  same  parties, 
may  be  proved  by  any  one  who  heard  it  and 
who  professes  to  remember  the  substance  of  the 
entire  testimony  as  to  the  particular  matter 
about  which  he  testifies,  does  not  authorize  the 
admission  in  evidence  on  the  final  trial  of  the 
case  of  an  ex  parte  affidavit  made  by  a  witness, 
since  deceased,  for  use  on  the  hearing  of  an  ap- 
plication for  interlocutory  injunction  in  the 
same  case. 

2.  MALicnotJB     Pbosecutior  —  Davages  — 
Cbobb-Action. 

Where  a  plaintiff  brought  an  action  against 
a  defendant  to  enjoin  interference  with  timber 
and  to  recover  damages,  the  defendant  could  not 
in  the  same  case,  by  wa^  of  cross-action,  recover 
damages  against  the  plaintiff  on  the  ground  that 
the  suit  was  instituted  and  prosecuted  without 
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probable  caiise,  and  that  damages  bad  resnlted 
to  him  by  reason  thereof;   and  a  charge  by  the 
court  allowing  such  a  recovery  was  erroneous. 
(SyllabuB  by  the  Court.) 

Error  from  Superior  CSonrt,  Tift  County; 
R.  G.  MitcbeU,  Judge. 

Action  by  W.  L.  Fender  against  Ramsey  & 
Pblllips.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Reversed. 

F.  S.  Harrell  and  Crawford  &  Wilcox,  for 
plaintiff  in  error.  Hendricks  &  Christian, 
for  defendants  in  error. 

ATKINSON,  J.  1.  On  final  trial  an  affida- 
vit was  offered  in  eyidence  containing  mate- 
rial statements  of  fact  bearing  upon  the  issue. 
It  was  admitted  that  the  affldaylt  was  taken 
for  use  on  the  hearing  of  an  application  for 
Interlocutory  injunction  in  the  same  case, 
and  that  the  affiant  had  since  died.  The  affi- 
davit was  admitted  in  evidence  over  the  ob- 
jection of  the  plaintiff.  This  ruling  was  er- 
roneous. The  reason  of  the  rule  admitting 
sncb  evidence  is  quite  clearly  stated  in  1 
Oreenleaf  on  Evidence  (16th  Ed.)  H  163, 163a. 
Among  other  things  it  is  said:  "The  chief 
reasons  for  the  exdusloa  of  hearsay  evi- 
dence are  the  want  of  the  sanction  of  an 
oath,  and  of  any  opportunity  to  cross-ex- 
amine the  witness.  But  where  the  testimony 
was  given  under  oath,  In  a  judicial  pro- 
ceeding in  which  the  adverse  Jltlgant  was  a 
party,  and  where  he  had  the  power  to  cross- 
examine  and  was  legally  called  upon  to  so 
do,  the  great  and  ordinary  test  of  truth  being 
no  longer  wanting,  the  testimony  so  given 
is  admitted,  after  the  decease  of  the  witness, 
in  any  subsequent  suit  between  the  same  par- 
ties. It  is  also  rieceived,  if  the  witness, 
though  not  dead,  is  out  of  the  jurisdiction,  or 
cannot  be  found  after  diligent  search,  or  is 
insane,  or  sick,  and  unable  to  testify,  or  has 
been  summoned,  but  appears  to  have  been 
kept  away  by  the  adverse  party."  The  rule 
as  stated  in  Civ.  Code  1896,  |  6186,  is  a  codl- 
flcation  of  the  general  rule  of  law,  and  not 
a  change  arising  from  legislative  enactment 
The  language  of  that  section  is  Inapplicable 
to  an  ex  parte  affidavit,  made  for  use  on  an 
Interlocutory  hearing  and  without  the  right 
of  cross-examination.  It  speaks  of  testimony 
"given  under  oath  on  a  former  trial."  It 
refers  to  proving  the  substance  of  the  entire 
testimony  on  the  particular  matter  by  one 
who  heard  it,  and  altogether  it  is  apparently 
not  applicable  to  such  an  affidavit.  Inter- 
rogatories stand  on  a  different  footing  from 
an  ex  parte  affidavit.  There  the  right  of 
cross-examination  exists,  and  the  adverse 
party  can  propound  cross-Interrogatories  If 
he  desires. 

2.  The  court  charged  the  jury  as  follows: 
"The  defendants  set  up  recoupment,  claiming 
That  the  plaintiff  brought  his  action  and  that 
he  interfered  with  their  labor,  and  that  they, 
because  of  his  acts,  were  damaged.    If  you 


believe  from  the  evidence  In  the  case  that 
the  action  of  the  plaintiff  was  groundless, 
that  he  bad  no  probable  cause  for  bringing 
It  (and  you  are  the  Judges  of  that),  had  no 
right  to  bring  the  action,  you  believe  that 
It  was  groundless  and  that  there  was  no 
cause  for  Ms  bringing  It,  then  I  charge  you 
the  defendants  would  be  entitled  to  such  an 
amount  as  damages  as  you  are  satisfied  from 
the  evidence  they  sustained;  and.  If  you 
should  find  any  amount  for  the  plaintiff, 
they  should  be  given  credit  for  whatever  yon 
find  they  were  damaged  by  the  bringing  of 
this  action  by  the  plaintiff."  "If  you  believe 
defendants  sustained  damage  by  reason  of 
the  bringing  of  the  action  against  them  by 
the  plaintiff,  it  Is  for  yon  to  say  bow  much 
damage  they  sustained."  These  charges  were 
erroneous.  There  was  no  evidence  on  which 
to  base  them.  The  constitutional  right  to 
appeal  to  the  courts  (Civ.  Code  1895,  S  6701) 
authorizes  a  fair  and  legitimate  trating  of 
one's  bona  fide  claim  of  right  A  litigant  is 
not  subject  to  be  penalised  by  the  award 
of  damages  whenever  he  loses  his  case.  Oth- 
erwise, every  man  would  enter  the  doors  of 
the  courthouse,  no  matter  how  honestly  or 
with  what  probable  cause,  with  the  danger  of 
damages  hanging  over  him. 

Civ.  Code  1895,  {  8796,  declares  that  ex- 
penses of   litigation  are  not  generally    al- 
lowed as  a  part  of  the  damages;  but  If  the 
defendant  has  acted  In  bad  faith,  or  has  been 
stubbornly  litigious,  or  has  caused  the  plain- 
tiff  unnecessary   trouble   and   expense,   (he 
jury  may  allow  them.    See  remarks  of  Bleck- 
ley, J.,  in  Tift  V.  Towns,  63  Ga.  242;  Traders' 
Ins.  Co.  V.  Mann,  118  Ga.  381,  45  S.  E.  426; 
Ga.  B.  Co.  V.  Gardner,  118  Ga.  723,  728,  45 
S.  E.  600.    The  recovery  of  this  character  of 
damages  presupposes  a  right  on  the  part  of 
the  plaintiff  to  bring  the  action,  and  deals 
with  the  question  of  the  measure  of  damages 
recoverable.     If  the  defendant  In  this  case 
is  seeking  to  recover  for  malicious  use  of 
legal  process,  commonly  called  malicious  pros- 
ecution of  a  civil  action,  there  are  three  es- 
sential elements  In  such  a  case:   (1)  Malice; 
(2)  want  of  probable  cause ;  and  (8)  that  the 
proceeding  complained  qf  had  terminated  In 
favor  4|    "he  defendai    Ibffore  the  tatt  (>r       ! 
damages  bai^J  «i)on  it  was  brougliit    Brant-        ^ 
ley  V.  Rhodes-Haverty  Furniture  Co.,  131  Ga.        I 
276,  62  S.  E.  222.    There  Is  no  law  by  which        ■ 
every  case  brought  by  a  plaintiff  can  be  turn- 
ed  into  a   damage  suit  by  the  defendant 
Against  the  plaintiff  for  bringing  it  while 
it  is  still  pending.    While  there  was  no  de-       ' 
murrer  to  the  defendant's  pleading,  yet  there 
were  essential  legal  elements  wanting,  the       | 
absence  of  which  would  show  a  lack  of  any 
right  to  recover  by  such  defendant    Under       ] 
the  law,  neither  the  pleadings  nor  the  evl-       | 
dence  authorized  the  charges  quoted. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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SAPP  T.  CLINBS. 
(Supreme  Court  of  Georgia.    Oct  13,  1908.) 

1.  Deeds— Pebbomax  ob  Rkpbxskntattve  Ca- 
pacity. 

Where  a  deed  executed  in  1857  recited  the 
grantor  as  a  named  person,  "administrator  of 
the  goods  and  chattels,  rights  and  credits,  and 
yiYdax  were  of  [another  named  person],  deceas- 
ed, of  the  first  part,"  and  stated  that  the 
grantor,  "administrator  as  aforesaid,"  conveyed 
certain  described  lots,  and  that  in  testimony 
thereof  the  grantor,  "administrator,"  thereunto 
set  his  hand  and  seal,  this  was  sufficient  to  show 
the  intention  of  the  maker  of  the  deed  to  con- 
vey as  administrator  of  the  decedent,  although 
the  maker  signed  his  individual  name,  without 
the  addition  of  his  title  as  administrator. 

(E^  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  16,  Deeds,  §S  276-277.] 

2.  ExEctrroBS    and    Administbatobs  —  Rxai, 
Pbopebty— Sale— Public  Sale. 

An  order  was  granted  by  the  ordlnaiy  of 
Chatham  county,  authorizing  a  sale  by  an  ad- 
ministrator of  the  lands  ofliis  intestate.  The 
exact  date  of  the  order  is  not  shown.  The  ad- 
ministrator made  a  deed  to  certain  land  in  Bak- 
er county.  Tb^  caption  was,  "State  of  Oeoreia, 
Baldwin  County,"  and  the  deed  was  dated  "De- 
cember 25,  1857."  It  contained  no  reference  to 
the  order  of  sale,  and  no  recital  as  to  any  pub- 
lic sate  or  the  manner  of  the  sale,  but  was 
merely  a  conveyance  of  the  property  to  the 
j^ntee  named  therein.  There  was  no  aliunde 
evidence  of  any  public  sale,  or  that  it  was 
made  in  pursuance  of  the  order  of  the  court,  or 
any  ^roof  of  possession  under  the  deed.  It  was 
admitted  as  a  muniment  of  title  in  behalf  of  a 
plaintiff  seeking  to  recover  the  land ;  and  the 
pn>8iding  judge  charged  in  effect  that  the  plain- 
tifTs  chain  of  title  was  sufficient  to  make  out 
a  prima  facie  case.  Beld,  that  the  admission 
of  the  deed  and  the  charge  of  the  court  on  this 
subject  were  erroneous. 

3.  Same  —  Pbesttkftioh    of  ReoitijlBITt  — 
Lapse  of  Tihe. 

Under  the  circumstances  recited,  lapse  of 
time,  though  more  than  40  years  before  the  in- 
stitution of  the  suit,  did  not  raise  a  presumption 
of  regularity  and  authority  to  make  the  deed, 
which  would  authorize  its  admission  in  evidence, 
without  more. 

4.  Deeds — Hecordb— Validitt. 

Where  a  deed  was  made  to  land  in  a  cer- 
tain countjr,  and  under  an  act  of  the  Legisla- 
ture provision  was  made  for  the  creation  of  a 
new  county,  which  would  include  the  land  with- 
in its  boundaries,  but  a  time  was  fixed  when  of- 
ficers for  the  new  county  should  be  elected  and 
its  political  and  official  organization  sbould  be 
perfected,  the  record  of  the  deed  in  the  original 
county  prior  to  such  time  was  a  lawful  recorda- 
tion. 

5.  EjECntENT  —  BOBDEN    OF   PBOOF— FOBOED 

Deed. 

Where,  i)ending  an  action  to  recover  land, 
the  plaintiff  filed  an  affidavit  alleging  the  for- 
gery of  a  deed  under  which  the  defendant  claim- 
ed title,  this  put  the  burden  of  proof  as  to  the 
genuineness  of  the  deed  attacked  on  the  party 
asserting  it;  and,  where  this  issue  was  by  con- 
sent tried  together  with  the  other  issues  In  the 
case,  the  burden  of  proving  the  genuineness  of 
the  deed  still  remained  upon  sucn  party,  as  if 
that  issue  had  been  tried  alone.  Holland  v. 
Carter,  79  Ga.  139,  3  S.  E.  690. 

6.  Deeds — Eptect  of  Invalidity — Fobqeby. 

If,  upon  an  issue  of  forgery  made  bv  affida- 
vit duly  filed,  a  deed  should  be  found  to  be  forg- 
ed, it  would  not  operate  to  convey  a  pood  title 
to  the  grantee  therein  or  persons  holding  under 
him ;  nor  would  the  good  faith  of  a  subsequent 
holder  safflce  to  make  such  conveyance  a  good 
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transfer  of  title.     Good  faith  would  be  imma- 
terial, unless  title  by  prescription  was  involved. 
(Syllabus  by  the  Court.) 

Error  from  Superior  (Tourt,  Mitchell  Coun- 
ty;   W.  N.  Spence,  Judge. 

Action  by  P.  J.  Cllne  against  O.  P.  Sapp. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Russell  ft  Hawes,  for  plaintiff  In  error.  I. 
A.  Bush  &  Boa  and  Shlpp  &  Kline,  for  de- 
fendant in  error- 

ATKINSON,  J.  This  was  a  snit  for  the 
recovery  of  land,  the  cancellation  of  deeds, 
etc.  The  plaintiff  obtained  a  verdict.  A 
motion  for  a  new  trial  was  overruled,  and 
the  defendant  excepted. 

1.  The  plaintiff  tendered  in  evidence  a 
deed  as  follows: 

"State  of  Georgia,  Baldwin  Ounty.  This 
indenture,  made  this  25th  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-seven  (1857),  between 
Michael  Shehan,  formerly  of  Baldwin,  but 
now  of  the  county  of  Chatham  and  state  of 
Georgia,  administrator  of  the  goods  and  chat- 
tels, rights  and  credits,  and  which  were  [of] 
James  H.  Shehan,  deceased,  of  the  first 
part,  and  John  Treanor,  of  the  county  of 
Baldwin  and  state  of  Georgia,  of  the  other 
part,  wltnessetb;  That  the  said  Michael 
Shehan,  administrator  as  aforesaid,  In  con- 
sideration of  the  sum  of  eighteen  hundred 
and  seventy-flTe  dollars  ($1,875.00)  to  him 
In  hand  paid,  the  receipt  whereof  Is  hereby 
acknowledged,  has  granted,  bargained,  sold, 
aliened,  and  conveyed,  and  by  these  presents 
does  bargain,  sell,  alien,  and  convey,  unto  the 
said  John  Treanor,  bis  heirs  and  assigns,  the 
lots  of  land  in  the  11th  district,  formerly  of 
the  county  of  Early,  now  of  the  county  of 
Baker,  In  said  state,  known  In  the  plan  of 
said  county  of  Early  as  follows,  viz.:  Lot 
number  67 ;  lot  number  88 ;  lot  number  113 ; 
lot  number  288;  lot  number  343.  To  have 
and  to  hold  the  said  lots  of  land  unto  him, 
the  said  John  Treanor,  his  heirs  and  assigns, 
together  with  [all]  and  singular  the  rights, 
members,  and  appurtenances  and  reversions, 
rents,  and  profits  thereof,  in  fee  simple.  In 
testimony  whereof  the  said  Michael  Shehan, 
administrator,  has  hereunto  set  his  hand'  and 
seal  the  day  and  year  above  written.  ISlgn- 
ed]  Michael  Shehan.    [Seal]. 

"Signed,  sealed  aud  delivered  In  the  pres- 
ence of  And.  W.  Brady.  J.  N.  Home,  Not. 
Pub.  B.  C. 

"Georgia,  Baker  County.  Clerk's  Office 
Superior  Court.  Recorded  In  Book  18,  page 
248,  March  1,  1858.    Thomas  Allen,  Clerk." 

Among  the  objections  urged  to  the  admis- 
sion of  this  deed  In  evidence.  It  was  Insisted 
that  the  "deed  appears  to  be  the  Individual 
[act]  of  Michael  Shehan,  and  not  an  admin- 
istrator's deed.  There  was  no  title  In  Mich- 
ael Shehan."  This  point  Is  practically  con- 
trolled by  the  ruling' In  Tenant  ▼.  Blacker,  27 
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Oa.  418,  which  has  been  followed  In  Payton 
V.  McPhaul,  128  Ga.  517,  58  S.  E.  50,  and  in 
Garrett  v.  Crawford,  128  Ga.  524,  57  S.  E. 
792,  119  Am.  St  Rep.  398,  and  in  full  har- 
mofiy  with  Hart  v.  Lewis,  130  Ga.  504,  61  S. 
E.  26.  Upon  an  examination  of  the  original 
record  of  file  in  the  case  first  cited,  the  deed 
then  under  consideration  was  very  similar 
to  that  now  before  the  court,  and  the  two 
cases  are  parallel. 

2,  3.  The  plaintiff  offered  in  evidence  the 
deed  above  referred  to  from  Michael  Shehan, 
administrator  of  John  Treanor,  deceased,  as 
a  muniment  of  title.  Among  the  grounds  of 
objection  made  to  its  admission  were  that 
the  deed  did  not  recite  that  the  land  had 
been  advertised,  or  that  it  had  been  sold  at 
public  outcry,  or  that  there  was  any  author- 
ity to  make  the  sale;  that  at  the  time  of  its 
execution  in  1857  there  was  no  authority  to 
sell  wild  lands  at  private  sale;  that  there 
was  no  recital  that  the  sale  took  place  on 
the  first  Tnesday  In  the  month,  or  at  any 
other  time  or  place  than  that  recited  in  its 
caption  and  date — that  is  to  say,  in  "Bald- 
win county"  and  on  the  25th  day  of  Decem- 
ber, 1S57.  It  being  shown  that  there  was 
in  fact  an  order  authorizing  a  sale  of  the 
lands  of  the  decedent,  the  deed  was  not  void 
for  the  sole  reason  that  it  did  not  recite  the 
grant  of  such  an  order,  however  susceptible 
the  deed  may  be  to  the  other  grounds  of  ob- 
jection. This  deed  was  executed  before  the 
adoption  of  the  original  Code,  and  Its  valid- 
ity is  to  be  determined  by  the  law  as  it  then 
stood.  Whether  the  codification  of  certain 
decisions  and  their  embodiment  Into  the 
brief  formoUe  of  certain  sections  of  the 
Code  .as  It  now  stands  has  effected  any 
change  in  the  law  need  not  be  considered. 
It  was  essential  that  the  administrator 
should  have  power  to  make  the  sale  which  he 
did  make.  In  1857  the  ordinary  could  not 
grant  an  order  to  make  a  private  sale  of 
land  of  any  sort. .  The  authority  to  grant  an 
order  to  sell  wild  lands  at  private  sale  was 
not  conferred  until  1853.  Acts  1858,  p.  56; 
Civ.  Code  1896,  {  3448.  Thus,  when  the  deed 
under  consideration  was  made  the  adminis- 
trator had  no  authority  to  make  a  private 
sale  of  lands  of  any  description,  and  the  or- 
dinary could  not  grant  him  any  such  power. 
The  only  authority  which  could  have  been 
granted  was  to  make  a  public  sale.  The  rule 
that  If  an  administrator  has  an  order  author- 
izing a  sale,  and  Is  apparently  complying  with 
that  power,  bona  fide  purchasers  will  not  be 
affected  by  Irregularities  of  which  they  have 
no  notice,  has  reference  to  such  matters  as 
the  mode  of  advertising,  the  length  of  time 
for  which  the  advertisement  runs,  or  other 
Irregularities  in  the  procedure,  but  does  not 
mean  that  an  administrator  has  authority  to 
make  any  private  sale  of  land.  The  deed 
which  was  made  in  this  case  did  not  recite 
that  there  was  any  public  sale,  or  that  It 
was  made  In  accordance  with  the  order  of 


the  ordinary,  or  give  any  Indication  that  the 
administrator  bad  exercised  the  power  to 
make  a  public  sale,  which  could  have  been 
conferred  by  that  order  alone.  On  the  con- 
trary, it  was  headed,  "State  of  Georgia,  Bald- 
win County,"  and  was  dated  December  25, 
1857.  There  was  nothing  to  show  that  the 
sale  was  made  at  any  other  time  or  place. 
It  had  every  appearance  of  being  a  private 
sale  by  the  administrator.  The  order  of  sale 
relied  on  was  granted  by  the  ordinary  of 
Chatham  county,  which  presumably  was  the 
county  of  the  administration.  Thus  the  or- 
der relied  on  authorized,  and  could  authorize, 
only  one  thing,  while  the  deed,  standing 
alone,  apparently  consummated  a  different 
transaction.  No  evidence  was  offered  to 
show  that  the  land  was  In  fact  sold  at  pub- 
lic outcry. 

In  Clements  v.  Henderson,  4  Ga.  148,  it 
was  held  that,  where  a  party  claims  titlfr 
to  land  under  an  administrator's  deed,  the 
authority  to  make  the  sale  must  be  shown, 
and  that,  when  this  has  been  done,  recitals 
lu  the  deed  of  the  acts  required  to  be  done 
by  him  under  the  statute  will  be  considered 
as  prima  facie  evidence  of  the  truth  that 
such  acts  had  been  done.  In  the  opinion, 
Warner,  J.  said:  "But  It  may  be  asked,  if 
the  law  presumes  the  administrator  has  done 
his  duty,  why  not  presume  he  has  done  so 
without  the  particular  acts  being  recited  in 
the  deed?  The  deed  is  the  muniment  of 
title  delivered  to  the  purchaser  by  the  ad- 
ministrator, as  the  agent  of  the  law,  and 
should  show  upon  its  face  that  the  requisi- 
tions of  the  law  have  been  complied  with, 
which  would  divest  the  heirs  of  their  title- 
and  transfer  the  same  to  the  purchaser." 
That  case  was  one  between  an  heir  and  a 
purchaser  at  the  administrator's  sale;  but 
it  would  seem  that,  if  a  presumption  of 
regularity  arose  In  favor  of  the  administra- 
tor where  the  deed  made  no  recital.  It  would 
arise  as  well  In  respect  to  the  heir  as  In 
respect  to  other  persons.  In  Roberts  v.  Mar- 
tin, 70  Ga.  196,  the  presumption  referred 
to  was  that,  from  an  order  granting  leave 
to  an  administrator  to  sell  land,  the  law 
presumed  that  all  had  been  done  which  was 
necessarv  to  be  done  before  the  same  waa 
granted.  In  Nutting  v.  Thomason,  46  Ga. 
34,  decided  In  1872,  the  proceeding  was  one 
to  recover  railroad  stock  which  had  been 
sold  by  an  administrator  at  private  sale  and 
resold  by  his  vendee  to  a  bona  fide  pur- 
chaser without  notice;  the  stock  having  been 
transferred  on  the  books  of  the  company  in 
the  usual  manner.  It  was  not  an  effort  to 
set  up  a  deed  by  an  administrator  as  a  con- 
veyance of  perfect  title. 

Nor  does  the  decision  in  Ardls  v.  Smith,  52 
Ga.  102,  affect  the  ruling  here  made.  There 
one  person  sought  to  set  up  In  equity  a  con- 
tract between  an  administrator  and  another 
by  which  the  latter  was  to  pay  more  for 
the  land  sold  at  the  administrator's  sale  than 
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the  price  at  which  It  was  bid  off.  U  there 
was  any  Irregularity  In  the  transaction,  the 
plaintiff  'was  not  concerned  with  It.  In 
HamUton  y.  Uargile,  127  Oa.  762,  56  S.  B. 
1022,  a  will  provided  that  tlie  execators  nam- 
ed therein  shonld  hare  full  power  to  a^l 
all  the  real  estate  of  tlie  testator,  and  to 
exercise  their  own  Judgment  as  to  tlie  man- 
ner and  terms  of  the  sale.  They  as  ezeca- 
tors  made  a  deed  to  a  purchaser.  Ttiere 
-was  an  apparent  power  to  make  the  sale  and 
conveyance,  and  it  was  properly  admitted 
In  evidence.  What  was  said  in  the  opinion 
In  the  case  of  Ardls  t.  Smith,  supra,  is  not  to 
be  taken  to  mean  that  if  an  executor  sells 
without  authority,  or  his  conveyance  indi- 
cates on  its  face  that  he  has  not  complied 
with  his  authority,  such  deed  will  convey  a 
perfect  title  to  the  land,  and  that  no  person 
can  raise  the  point  of  want  of  authority  save 
the  heirs  of  the  estate,  when  the  deed  is 
offered  as  a  muniment  of  title.  This  case  is 
not  controlled  by  the  ruling  that  in  a  suit 
by  the  Indorsee  of  a  promissory  note  against 
the  maker  tliereof  the  defendant  cannot  con- 
trovert the  title  of  the  plaintiff  upon  the 
ground  of  an  assignment  by  liim  as  executor 
to  himself  as  an  individual.  Such  a  sale 
by  an  executor  or  administrator  to  himself 
as  an  Individual  Is  voidable  at  the  election 
of  parties  interested  in  the  estate,  but  is  not 
void.  Tyson  v.  Bray,  117  Ga.  689,  45  B.  B. 
74.  The  plaintiff  in  the  present  case  is  not 
seeking  to  defend  his  possession  of  land  on 
the  ground  that  he  was  a  l)ona  fide  purchaser 
without  notice  of  any  irregularity,  but  he  Is 
seeking  to  recover  possession  of  land  from 
another,  and  to  rely  on  the  administrator's 
deed  as  a  muniment  of  title.  The  plaintiff 
most  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  his  adversary's. 
Under  the  facts  above  stated  we  are  of  the 
opinion  that  the  court  erred  in  admitting  the 
deed  in  evidence  without  the  aid  of  other  tes- 
timony to  show  that  the  land  was  sold  at 
public  sale.  He  also  charged  In  effect  that 
the  plaintiff  had  made'  out  a  prima  facie 
case,  which  would  entitle  him  to  recover  If 
the  defendant's  title  was  forged  and  he  was 
not  a  bona  fide  holder,  thus  declaring  as 
matter  of  law  the  sufficiency  of  the  admin- 
istrator's deed  as  a  muniment  of  title.  Un- 
der the  ruling  above  made,  this  was  error. 

It  was  urged  that  because  of  long  lapse  of 
time  a  presumption  would  arise  in  favor  of 
the  regularity  of  the  administrator's  sale. 
Some  authorities  contain  general  statements 
to  this  effect  1  Or.  Bv.  (16th  Ed.)  i  20. 
Without  entering  into  a  discussion  of  the 
general  subject,  one  or  two  remarks  may  be 
made  In  regard  to  It  Mr.  Greenleaf  says: 
'The  role  itself  Is  nothing  more  than  the 
principle  of  the  statutes  of  limitation,  ex- 
pressed In  a  different  form,  and  applied  to 
other  sOblects."  In  this  state  the  statute 
of  IlmitatlonB  has  been  abolished  with  re- 
q>ect  to  «uits  for  land,  and  prescription  has 


taken  Its  place.  In  Osborne  v.  Tunis,  28 
N.  J.  Law,  638,  It  Is  said  in  the  opinion  (on 
page  663)  that  In  every  case  cited  by  Mr. 
Greenleaf  in  support  of  the  position  it  will 
be  found  that  possession  accompanied  and 
followed  the  deed.  As  already  stated,  no 
possession  was  here  shown,  but  the  plain- 
tiff was  seeking  to  assert  or  to  set  up  the 
administrator's  deed  as  a  muniment  under 
which  he  claimed  a  perfect  legal  title,  and 
on  its  face  It  indicated  not  that  It  was  made 
under  a  public  sale  in  pursuance  of  the  order 
of  the  ordinary,  but  rather  that  it  was  a 
private  transaction,  consummated  at  a  dif- 
ferent time  and  place. 

4.  An  objection  was  also  made  to  the  ad- 
mission of  the  deed  on  the  ground  that  It 
was  recorded  In  Baker  coimty,  where  the 
land  originally  was,  after  the  creation  of  Mit- 
chell county  by  act  of  the  Legislature,  In 
which  new  county  the  land  was  included, 
and  that  this  record  was  not  valid.  The  deed 
was  dated  December  25,  1867.  The  act  pro- 
viding for  the  creation  of  Mitchell  county 
was  approved  December  21,  1867.  Among 
other  things.  It  provided  that  an  election 
should  be  had  on  the  first  Monday  In  March, 
1858,  at  which  county  officers  should  be 
chosen,  and  that  managers  of  the  election 
should  meet  on  the  first  day  thereafter  to 
consolidate  the  vote,  and  that  the  Governor 
should  Issue  conunlsslons  to  the  officers  elect- 
ed upon  due  certification  thereof.  The  first 
Monday  in  March,  1858,  was  the  Ist  day  of 
that  month.  On  that  very  day  the  deed  was 
recorded  in  Baker  county.  But  under  the 
terms  of  the  act  the  organization  of  the  new 
county  was'  not  complete,  and  could  not  be, 
at  least  until  the  next  day,  so  that  the  deed 
could  not  lawfully  have  been  recorded  In 
Mitchell  county,  because  at  that  time  there 
was  no  lawful  provision  for  making  a  record 
there.  The  organization  of  the  new  county 
was  In  progress,  but  not  complete.  The  law 
does  not  contemplate  that  there  shall  be  an 
Interregnum  during  which  It  Is  Impossible 
for  necessary  records  to  be  made.  It  is  fre- 
quently provided  that  certain  Instruments 
must  be  recorded  within  a  limited  time,  and 
under  the  general  law  a  Hen  or  mortgage 
may  lose  Its  priority  or  right  by  failure  to 
be  recorded  as  required.  The  law  does  not 
contemplate^  that  one  may  lose  his  rights  be- 
cause a  new'  county  is  in  process  of  organiza- 
tion, but  has  not  in  fact  been  organized. 
Suppose,  for  Instance,  that  the  very  last  day 
for  recording  a  paper  or  for  certifying  should 
have  fallen  between  the  date  of  the  act  and 
the  date  of  the  organization  of  Mitchell  coun- 
ty. There  was  no  officer  in  the  new  county 
to  perform  the  act,  and  if  the  officer  in  the 
original  county  could  not  do  so  the  interest- 
ed party  would  lose  his  rights,  because  there 
was  no  officer  authorized  to  discharge  the 
duty.  Such  Is  not  the  law.  The  recording 
of  the  deed,  perhaps,  ran  a  narrow  race 
against  time  for  validity,  having  taken  place 
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on  the  very  day  when  the  election  was  In 
progress;  but  It  was  completed  before  the  or- 
ganization of  the  new  county,  and  was  a 
lawful  record. 

5,  6.  Certain  charges  of  the  presiding  judge 
were  assigned  as  error.  In  them  be  appear- 
ed to  consider  that  good  faith  of  the  defend- 
ant would  operate  to  make  the  deed  valid,  If 
It  were  a  forgery.  Thus  in  one  of  them  he 
instructed  the  jiiry  as  follows:  "I  charge 
you,  gentlemen,  If  yon  believe  that  to  be 
true,  if  you  believe  that  the  defendant  has 
shown  to  you  by  the  preponderance  of  the 
testimony  In  this  case — if  you  should  find 
that  they  are  really  forgeries,  which  Is  the 
first  question  you  are  to  pass  upon,  If  yon 
find  that  they  are  forgeries,  then  I  charge 
you  that  the  burden  is  upon  him  to  show  that 
he  bad  no  knowledge  of  it,  he  had  no  reason 
to  suspect,  no  good  reason  to  suspect  that 
they  were  forgeries,  when  he  bought  it  and 
went  into  possession  under  it.  The  burden 
Is  upon  you  [him]  to  show  by  the  preponder- 
ance of  the  testimony  that  he  took  it  in  good 
faith,  that  he  paid  his  money  honestly  believ- 
ing that  he  was  getting  good  title,  and  went 
Into  possession  bona  fide,  in  good  faith,  hon- 
estly, an  Innocent  purchaser.  If  he  shows 
you  that  by  a  preponderance  of  the  evidence, 
then  I  charge  you  that  the  title  relied  upon 
by  the  plaintur  would  not  be  sufficient  upon 
which  to  base  a  recovery  for  the  plaintiff, 
and  you  should  find  for  the  defendant" 
There  were  also  other  similar  charges.  They 
apparently  made  the  right  of  the  plaintiff  to 
recover  turn  rather  upon  the  (fnestlon  of  good 
faith  and'  notice  In  the  defendant  than  upon 
the  strength  of  the  plaintiff's  title  or  the 
question  of  forgery  of  the  deed.  The  ques- 
tion of  prescription  was  not  Involved.  These 
charges  were  calculated  to  direct  the  minds 
of  the  Jury  from  the  necessity  on  the  part  of 
the  plaintiff  to  show  a  prima  facie  title,  and 
to  mingle  that  question  with  one  of  bona 
fides  or  mala  fides  on  the  part  of  the  de- 
fendant. 

Judgment  reversed.  All  the  Justices 
concur. 


SOUl'HIiAND  KNITTING  MILLS  v.  TEN- 

NILLE  TARN  MILLS.     (No.  1.135.) 
(Court  of  Appeals  of  Georgia.    Sept.  28,  1008.) 

1.  Pleading — Contradictobt  Pleas— Estop- 
pel. 

While  a  defendant  has  the  privilege  of  fil- 
ing contradictory  pleas,  yet  his  defenses  may  be 
so  related  to  one  another  that  a  finding  in  favor 
of  one  of  them  will  estop  him  from  further  as- 
serting the  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  {  189.] 

2.  Appeal  and  Ebbok— Habuless  Erbob. 

Where  the  verdict,  though  general  in  terms. 
appears  with  reasonable  certainty,  when  con- 
strued in  the  light  of  the  whole  record,  to  be  a 
finding  in  favor  of  a  plea  which  is  of  such  nature 
that  a  finding  in  favor  of  it  precludes  inquiry 
into  the  other  defenses  asserted,  alleged  errors 
in  rulings  upon  testimony  offered  in  support  of 


the  other  pleas  are  immaterial,  especially   as 

against  the  complaint  of  the  defendant. 

[EH.  Note. — For  cases  in  point,  see  Cent  Dig. 
vrf.  3.  Appeal  and  Error.  {§  4153-1160.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  the  Tennille  Tarn  Mills  against 
the  Southland  Knitting  Mills.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Afilrmed. 

The  plaintiff  sued  for  the  purchase  price 
of  a  quantity  of  yarns  sold  by  it  to  the 
defendant.  The  defendant  pleaded  (1)  that 
the  yarns  were  bought  under  an  express 
warranty,  and  that  the  warranty  had  failed 
because  of  certain  defects,  and  prayed  a  re- 
coupment of  the  resultant  damages;  p)  that 
the  weights  of  the  goods  delivered  were 
short,  and  asked  a  redaction  from  the  face 
of  plaintiff's  account  therefor;  (3)  that  sub- 
sequently to  the  arising  of  the  differences  set 
up  In  the  foregoing  two  pleas,  and  while 
they  were  pending  unsettled,  the  parties 
agreed  npon  a  compromise  whereby  the 
plaintiff  contracted  to  deliver  to  the  defend- 
ant in  consideration  of  the  settlement  of  all 
differences,  in  addition  to  the  10,054  pounds 
of  yam  then  remaining  undelivered  under 
the  contract  9,820  pounds  more  at  the  con- 
tract price,  which  was  3.31  cents  less  than 
the  market  price  of  yams  at  that  time;  tliat 
the  plaintiff  had  breached  this  contract  by 
delivering  only  10,487  pounds  of  the  19,487 
pounds  of  yarn  thus  contracted  to  be  deliv- 
ered, and  that  of  this  the  defendant  had  to 
return  to  the  plaintiff  1,553  pounds,  because 
it  was  too  defective  to  be  used;  and  there- 
fore for  the  failure  of  the  plaintiff  to  de- 
liver the  balance,  amounting  to  10,940 
pounds,  the  defendant  was  damaged  in  the 
sum  of  1362.11,  being  the  difference  between 
the  contract  price  and  the  market  price,  and 
a  set-off  as  to  this  sum  Is  prayed. 

The  court  in  charging  the  Jury,  took  up 
these  pleas  in  Inverse  order,  and  as  to  the 
third,  the  one  In  which  the  contract  of  set- 
tlement Is  pleaded.  Instructed  the  Jury  that 
if  they  found  In  favor  of  the  defendant  on 
this  plea  they  should  deduct  from  the  {>laln- 
tiff's  recovery  whatever  sum  the  proof  show- 
ed the  defendant  was  damaged  by  the  plain- 
tiff's failure  to  deliver  the  yams  in  accord- 
ance with  the  contract  of  settlement  and  that 
If  they  found  for  the  defendant  on  this  is- 
sue they  should  not  take  Into  consideration 
the  other  pleas  which  the  defendant  bad 
filed.  The  Jury  was  also  instructed  as  to 
how  they  should  determine  the  issues  raised 
by  the  other  pleas  In  the  event  they  found 
against  the  defendant  on  the  plea  of  settle- 
ment The  Jury  returned  a  verdict  in  favor 
of  the  plaintiff,  but  made  a  deduction,  of 
$332.78  from  the  amoont  of  the  account 
The  defendant  filed  a  motion  for  a  new  trial. 
In  which,  besides  these  general  grounds.  It 
complained  of  certain  rulings  excluding  tes- 
timony as  to  the  plea  numbered  1  above^ 
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and  also  of  the  charge  of  the  court  where- 
in the  Jury  were  InBtracted  that,  If  they 
found  in  favor  of  the  defendant  on  the 
plea  of  settlement  they  should  not  consider 
the  other  pleas. 

Erviin  &  Callaway,  for  plaintiff  In  erjror. 
Hardeman,  Jones  &  Johnston,  for  defendant 
In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  While  by  Civ.  Code  1895,  |  5065, 
the  defendant  may  flle  contradictory  pleas, 
yet  even  contradictory  pleas  may  be  so  re- 
lated to  one  another  that  a  finding  in  favor 
of  one  of  them  will  make  a  consideration 
of  the  others  unnecessary,  and  will  render 
alleged  errors  affecting  only  the  other  pleas 
ImmaterlaL  Compare  Realty  Co.  v.  Ellis, 
4  Ga.  App.  402,  61  S.  B.  833  (5).  If  the  par- 
ties have  settled  their  differences  by  a  new 
contract,  the  defendant,  who  has  pleaded 
that  settlement  and  has  taken  a  set-off  of 
damages  as  a  benefit,  Is  certainly  precluded 
by  every  consideration  of  law  and  of  equity 
from  asserting  any  claim  to  a  further  dimi- 
nution of  the  plaintiff's  recovery  because  of 
the  alleged  damages  which  constituted  the 
very  consideration  of  the  contract  of  settle- 
ment. Timmerman  v.  Stanley,  123  Ga.  850, 
51  S.  E.  760,  1  L.  R.  A.  (N.  S.)  379;  Park- 
er V.  Riley,  21  Ga.  427  (2).  There  was  no  er- 
ror In  charging  the  Jury  that  If  this  plea 
were  determined  in  the  defendant's  favor 
they  should  not  consider  the  other  pleas.  If 
the  deduction  made  by  the  verdict  from  the 
amount  of  the  pialntifTs  account  was  based 
upon  the  plea  of  settlement  and  not  upon 
the  other  pleas,  it  follows  that  the  alleged 
errors  In  the  rejection  of  testimony  offered 
in  support  of  the  other  pleas  are  immaterial 
and  harmless;  but,  the  verdict  being  gen- 
eral in  terms.  It  does  not  expressly  appear 
upon  what  plea  It  is  founded. 

We  think,  however,  it  can  be  asserted 
with  reasonable  certainty.  In  the  light  of 
the  pleadings  and  the  evidence,  that  It  Is  a 
finding  In  favor  of  the  plea  of  settlement 
The  amount  deducted  by  it  is  $332.78.  It 
Is  not  a  finding  under  the  first  plea,  for  the 
court  excluded  the  testimony  offered  in  sup- 
port of  that  defense.  It  does  not  appear  to 
be  based  on  the  second  plea,  for  only  two 
witnesses  testified  as  to  this.  According  to 
one  of  them  the  sliortage  amounted  to  enough 
to  have  required  a  deduction  of  more  than 
$600,  and  according  to  the  other  there  was 
no  shortage  at  all.  The  sum  allowed  does 
not  exactly  correspond  with  the  sum  claim- 
ed In  the  third  plea,  nor  with  the  proof 
submitted  under  It  Looking  through  the 
record  for  an  explanation,  we  find  that  by 
multiplying  10,054  by  3.31  cents,  the  sum 
deducted  by  the  Jury,  $332.78  results.  Kow 
in  the  plea  of  settlement  the  words  "10,054 
pounds"  appear,  and  in  the  context  are  im- 
mediately preceded  by  the  words  "amount  of 
yam  undelivered  at  that  time";  and  in  the 
same  plea  the  damage  per  pound  for  failure 


to  deliver  the  yam  under  the  settlement  Is 
alleged  at  3.31  cents.  A  fuller  study  of  the 
context  shows  that  the  time  referred  to  was 
the  date  of  making  the  alleged  contract  of 
settlement  and  not  the  later  date,  when  the 
delivery  should  have  been  completed  there- 
under. It  is  plain  that  the  Jury  Intended  to 
give  damages  upon  this  plea,  but  that  they 
erroneously  used  the  wrong  multiplicand  In 
making  their  calculation. 

Making  the  calculation  for  ourselves,  we 
find  that  under  the  testimony  of  the  defend-  ' 
ant's  secretary  and  treasurer,  who  was  its 
witness  on  this  point  the  undelivered  bal- 
ance of  the  19,874  pounds  of  yarn  was 
slightly  less  than  10,000  pounds,  and  that 
the  verdict  Is  therefore  a  few  dollars  more 
favorable  to  the  defendant  than  the  proof 
warranted.  The  error  being  in  favor  of  the 
complaining  party,  the  Judgment  will  not 
be  reversed. 

Judgment  affirmed. 


ALBANY  PHOSPHATE  CO.  v.  HUGGER 

BROS.     (No.  652.) 

((Jonrt  of  Appeals  of  Georgia.    Sept.  30,  1908.) 

1.   PlEADINO— OBJBCTIOHS     to     RUI.IN08     ON 

Dkmubbeb— Waiver.  ^.  ^  ,    u  j 

The  rule  of  the  common  law  which  lorbaae 
the  filing  of  contradictory  pleas  does  not  pre- 
vail in  this  state.  Under  the  provisions  of 
Civ.  Code  1895,  i  5047,  a  defendant  may  rely 
at  one  and  the  same  time  on  a  demurrer,  a  plea 
in  bar,  and  a  plea  in  discharge.  Pleas,  how- 
ever conflicting,  do  not  oust  each  other. 

(a)  The  admission  by  the  defendant  of  a  prima 
facie  case"  in  the  plaintiSf,  in  order  to  get  the 
opening  and  concluding  argument  before  the 
Jury,  whether  made  in  the  original  answer  or 
by  amendment,  does  not  estop  the  defendant 
from  complaining  of  prior  rulings  on  demurrer 
to  which  excepuona  pendente  lite  have  been 
filed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  Si  1403-1405.] 

2.  CONTEAOTS  —  ABCHITECT'B      ClCBTIFICAra — 

Where  the  contract  does  not  prescribe  otn- 
erwise,  the  certificate  of  an  architect  as  to  the 
satisfactory  completion  of  a  building  need  not 
follow  any  particular  form. 

3.  Damages— Measure— Bbeach  or  Contract. 

Where  a  contract  has  been  broken,  the  law 
seeks  to  give  such  damages  as  will  put  the  in- 
jured party  in  the  same  position  as  i£  the  con- 
tract bad  lieen  kept,  subject,  however,  to  tlie 
exception  that  damages  which  are  speculative, 
consequential,  or  of  a  nature  not  reasonably 
within  the  contemplation  of  both  parties  as  a 
natural  and  probable  result  of  a  breach,  are  not 
recoverable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  |  58.] 

(a)  Where  a  builder  agrees  to  erect  a  build- 
ing within  a  certain  time,  knowing  that  it  has 
been  leased  from  the  time  named  for  its  com- 
pletion, and  breaks  the  stipulation  as  to  time,  he 
IS  ordinarily  liable  to  the  owner  for  loss  of 
rent  but  not  for  loss  of  interest  on  the  capital 
invested  in  the  building,  nor  for  damages  paid 
by  the  owner  to  a  lessee  in  accordance  with  a 
stipulation  of  the  lease  contract,  as  to  which 
the  builder  had  no  knowledge. 

[Ed.  Note.— For  cases  in  point  see  (3ent  Dig. 
vol.  15,  Damages,  S  312.] 
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4.  MonoMB  —  Vacatiro  ob  Settino  Aside 
Ordebs— Po'WEB  Afteb  Tebm— New  Tbiai<— 
GBouNoa— Habiclebb  Ebbob. 

Where  an  amendment  to  pleading  has 
been,  In  term,  duly  allowed  over  objection  by 
demurrer,  it  is  not,  after  the  term  has  expired:, 
within  the  power  of  the  court  to  revoke  the 
order  of  allowance  and  on  motion  strike  the 
amendment;  bat  harmless  error  in  this  regard 
will  not  authorize  the  grant  of  a  new  trial. 
6.  JuBT — Qualiticatiows  of  Jubobb— Aoe. 

A  juror  over  SO  years  old  Is  exempt,  hut 
not  disqualified  to  serve  in  a  civil  case.  His 
exemption  is  a  privilege,  but  not  a  disqualifica- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  31.  Jury,  §  264.] 

6.  Tbiai/— Evidence — Admisbibilitt. 

"It  has  long  been  the  rule  in  this  state, 
when  the  admissibility  of  evidence  is  doubtful, 
to  admit  it  and  leave  its  weight  and  effect  to 
be  determined  by  the  jury." 

7.  Tbiai/— iNSTBtrcnoNS. 

The  charge  of  the  conrt  was  accurate,  fair, 
comprehensive  of  the  issues  in  the  case,  and  free 
from  material  error.  The  verdict  is  amply  sup- 
ported by  the  evidence,  and  no  reverBible  error 
appears. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Albany;  D.  F. 
Crodand,  Judge. 

Action  by  Hugger  Bros,  against  the  Albany 
Phosphate  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Hugger  Bros,  contracted  with  the  Albany 
Phosphate  Company  to  build  a  large  plant  for 
the  manufacture  of  acid  phosphate  and  fer- 
tilizers, according  to  certain  plans  and  speci- 
fications made  by  architect  and  engineer  P. 

5.  Gilchrist,  which  contract  reads  as  follows: 
"This  agreement,  made  and  entered  Into  this 
17th  day  of  May,  1905,  between  the  Albany 
Phosphate  Company,  of  Albany,  Georgia,  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Georgia,  hereinafter  call- 
ed the  'company,'  party  of  the  first  part,  and 
Hugger  Bros.,  of  Columbia,  Tenn.,  hereinaft- 
er called  the  'builder,'  party  of  the  second 
part,  wltnesseth:  First.  Said  builder  hereby 
agrees  with  said  company  that  he  will  well 
and  substantially  build  the  fertilizer  build- 
ings near  the  city  of  Albany  according  to  the 
plans  and  detailed  specifications  furnished 
by  Peter  S.  Gilchrist,  Charlotte,  N.  C. ;  said 
work  to  be  executed  in  the  most  sound,  sub- 
stantial, and  workmanlike  manner,  and  with 
the  best  materials  of  their  respective  kinds, 
the  cost  of  which  (except  the  Glover  tower 
frame),  with  all  Iron  work,  nails,  scaffolds, 
ladders,  and  Implements  of  every  kind.  Is  to 
be  borne  by  said  builder,  for  the  sum  of 
^,500,  to  be  paid  to  tb«  said  builder  by  the 
said  company.  Second.  The  builder  shall  be 
paid  in  the  following  manner;  that  Is  to  say: 
When  Peter  S.  Gilchrist,  architect  and  en- 
gineer, shall  have  certified  that  the  work  has 
been  completed  to  his  satisfaction,  and  that 
the  builder  has  complied  with  the  conditions 
of  the  aforesaid  plans  and  specifications,  then 
said  company  agrees,  when  said  certificate 
shall  have  been  presented  to  it,  to  pay  the 
aforesaid  sum  of  $40,S00;  payments  to  be 
made  as  is  customary  during  construction, 


namely,  80  [sic]  per  cent  evetj  80  days,  as 
the  work  progresses,  the  balance  on  comple- 
tion. In  no. case  is  the  payment  to  be  made 
within  20  per  cent,  of  the  work  and  materials 
on  the  ground.  Third.  Any  alterations  or 
changes  that  the  company  may  wish  to  bare 
matie  during  the  progress  of  the  work  shall 
be  done  by  said  buildo:  In  accordance  with 
the  wishes  of  said  company,  and  the  differ- 
ence In  said  cost,  if  any,  shall  be  aroroved 
by  P.  g.  GUchrist,  engineer,  before  settlement 
shall  be  made.  In  no  case  shall  the  charges  ' 
be  greater  in  proportion  to  the  work  done 
than  the  work  according  to  the  original  plans 
would  have  cost  Fourth.  The  said  builder 
further  agrees  with  the  said  company  that 
he  will  finish  the  whole  of  said  work  accord- 
ing to  the  full  Intent  and  meaning  of  the 
said  plans  and  specifications,  and  to  the 
satisfaction  of  P.  S.  Gilchrist  engineer,  with- 
in 120  working  days,  and  will  have  ready  for 
said  company  the  add  chamber  building  with- 
in 40  working  days  for  the  lead  work  to  be 
done,  and  will  have  the  fertilizer  mill  build- 
ing ready  for  machinery  to  be  placed  there- 
in within  70  working  days  from  the  time  the 
railroad  tracks  are  ready  to  receive  ma- 
terial. The  same  builder  will  be  responsible 
to  the  company  for  any  delay  caused  by  his 
failure  to  complete  the  building  according  to 
contract"    (Signed  by  the  parties.) 

The  builders,  claiming  to  have  finished  the 
buildings  according  to  contract  filed  suit  for 
an  alleged  balance  due  of  $9,866.44.  The  de- 
fendant claiming  that  the  builders  had  de- 
layed the  completion  of  the  building  for  a 
period  of  three  months,  whereby  it  had  suf- 
fered various  items  of  damages,  contended 
for  a  recoupment  therefor.  The  items  of 
damage  claimed  were  as  follows :  (1)  The  es- 
timated profit  on  the  output  of  the  factory 
during  the  period  of  delay,  amounting  to  $36,- 
450;  (2)  the  rental  value  of  the  plant  during 
this  same  period,  amounting  to  $9,000;  (3) 
the  interest  on  the  sum  Invested  for  the  per- 
iod of  delay,  amounting  to  $3,600;  and  (4) 
the  amount  which  the  defendant  had  been 
compelled  to  pay  the  lessee  of  the  building 
In  accordance  with  Its  contract  with  said 
lessee,  amounting  to  $9,063.  The  court  struck 
the  portions  of  the  answer  alleging  the  third 
and  fourth  items  of  damage  as  above,  to 
which  rulings  the  defendant  excepted  pen- 
dente lite.  The  court  also  overruled  general 
and  special  demurrers  to  the  plaintiffs'  peti- 
tion, to  which  rulings  the  defendant  likewise 
preserved,  exceptions  pendente  lite.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plain- 
tiffs for  $7,666.44.  The  defendant  moved  for 
a  new  trial,  which  was  denied.  The  bill  of 
exceptions  to  this  court  complains  of  the  rul- 
ings pendente  lite  and  also  of  the  overruling 
of  the  motion  for  a  new  trial.  The  further 
facts  necessary  to  an  understanding  of  the 
points  thus  raised  are  stated  in  the  opinion. 

Olln  J.  Wlmberly  and  Wooten  &  Hofmayer, 
for  plaintiff  In  error.  J.  W.  Walters  &  Sons, 
for  defendants  in  error. 
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RUSSELL,  J.  (after  stating  tbe  Cacts  aa 
«boTe).  1.  After  tbe  court  bad  made  tbe 
several  rulinga  on  demnrrer  adverse  to  tbe 
defendant,  to  wblcb  exceptions  pendente  lite 
were  preserved,  and  before  tbe  Introduction 
of  any  teatlmony  at  tbe  trial,  tbe  defendant 
admitted  a  prima  facie  case  In  tbe  plaintiffs 
In  order  to  obtain  tbe  opening  and  concluding 
argnment  before  tbe  Jury,  and  In  tbe  trial 
of  the  case  it  availed  Itself  of  tbls  rlgbt 
The  defendants  in  ^rror  contend  that  tbis 
court  sbonld  not  consider  any  of  tbe  excep- 
tions pendente  lite,  for  tbe  reason  that  tbls 
admission  is  a  waiver  of  the  defendant's 
right  to  complain  thereof,  estopping  and  pre- 
<dadlng  It  from  complaining  of  any  adverse 
ruling  made  prior  to  such  admisalon.  So  far 
as  oar  investigation  has  gone,  the  exact  point 
thus  raised  has  never  been  passed  upon  by 
this  court  or  by  the  Supreme  Court,  and  its 
proper  determination  necessitates  a  consid- 
eration of  the  basis  of  the  right  to  open  and 
close  and  of  tbe  nature  of  tbe  admission 
which  tbe  defendant  must  make  in  order  to 
derive  the  plaintiff  thereof.  The  reason 
back  of  the  mle  which  gives  tbls  rlgbt  to  the 
plaintiff  in  the  first  Instance  is  that  be  has 
the  burden  of  carrying  the  affirmative  of  the 
issue.  The  law  recognizes  that  it  is  harder 
to  build  than  it  is  to  tear  down,  and  so  seeks 
to  do  even-banded  Justice  by  giving  him  who 
has  the  harder  task — tbe  burden  of  proof  as 
to  the  issue  between  the  litigants — ^the  ad- 
vantage of  tbe  argument.  Generally  tbe  is- 
sue is  tbe  truth  of  the  facts  alleged  in  the 
plaintifTs  declaration,  and  the  right  to  open 
and  close  tbe  argument  belongs  by  right  to 
him.  But  if  the  defendant  admits  those  facts 
which  show  a  prima  fade  case  in  tbe  plain- 
tiff, and  seeks  to  avoid  or  defeat  such  prima 
fade  case  by  the  introduction  of  new  facts 
by  the  way  of  an  affirmative  defense,  as  to 
such  a  defense  be  has  the  burden  of  carrying 
the  affirmative  of  the  issue,  and  the  law  g^ives 
him  the  right  to  open  and  close  the  argument 
before  tbe  Jury.  For  example,  where  tbe  de- 
fendant at  conunon  law  pleaded  the  general 
Issue,  tbe  right  to  open  and  close  belonged  to 
the  plaintiff;  but,  if  the  defendant  pleaded 
by  way  of  confession  and  avoidance,  the 
right  to  open  and  close  belonged  to  him,  for 
the  issue  between  the  parties  was  not  then 
tbe  truth  of  tbe  facts  alleged  in  the  plain- 
tifTs declaration  (they  being  admitted),  but 
the  truth  of  the  new  matter  alleged  in  the 
defendant's  plea.  Sblpman's  Common  Law 
Pleading,  163,  ISl;  Andrew's  Stephen  on 
Pleading,  148,  229 ;  15  Enc.  of  Plead.  &  Prac. 
187,  100 ;  Augusta  Factory  v.  Barnes,  72  Ga. 
217,  53  Am.  Rep.  838;  Seymour  v.  Bailey, 
76  Ga.  338.  The  admission  must  extend  to 
every  fact  necessary  to  show,  without  proof, 
a  right  in  tbe  plaintiff  to  recover  on  his  case 
as  laid  in  the  petitiozi.  Consequently  the  is- 
sue between  the  parties  will  not  be  as  to 
the  facts  admitted,  but  as  to  new  facts  in- 
troduced by  tbe  defendant  by  way  of 
confession    and    avoidance.     Crankshaw    v. 


Schweizer  Affg.  Co.,  1  Ga.  App.  363,  53  S.  K. 
222 ;  Augusta  Factory  v.  Barnes,  supra ;  Abel 
V.  Jarratt.  100  Ga.  732,  28  S.  E.  453 ;  Reld  v. 
Sewell,  111  Ga.  880,  36  S.  B.  937;  Mas- 
sengale  v.  Pounds,  100  Ga.  770,  28  S.  E.  510; 
Brunswick  R.  Co.  v.  Wiggins,  118  Ga.  842, 
846,  89  S.  E.  661,  61  L.  R.  A.  613.  The  ad- 
mission is  conclusive  upon  tbe  defendant, 
and  he  cannot  thereafter  deny  the  facts  ad- 
mitted, nor  withdraw  tbe  admission.  Fisher 
V.  Jones,  108  Ga.  490,  34  S.  E.  172;  Harris 
V.  Amoskeag  Lumber  Co.,  101  Ga.  641,  29  S. 
E.  302  (1). 

There  is  no  real  inconsistency  in  urging  a 
general  demurrer  and  In  admitting  a  prima 
facie  case  for  tbe  purpose  of  obtaining  the 
opening  and  conclusion.  Tbe  one  relates  to 
tbe  sufficiency  of  the  pleadings  as  a  matter 
of  law;  the  other,  to  tbe  establishment  of 
the  allegations  of  the  pleadlngB  as  a  matter 
of  fact  At  tbe  demurrer  stage  of  the  case 
the  iietitlon  must  present  a  case  which  upon 
its  admitted  facts  entitles  the  plaintiff  to  re- 
cover as  a  matter  of  law;  on  tbe  trial  the 
plaintiff  prima  fade  recovers  if  he  prove,  or 
if  the  defendant  admit,  those  facts  which  he 
has  alleged  in  his  petition,  irrespective  of 
their  legal  sufficiency  to  constitute  a  cause 
of  action.  Our  Code  expressly  recognizes  tbe 
right  of  a  defendant  to  demur,  plead  in  bar, 
and  plead  in  discharge  without  legal  objec- 
tion. When,  therefore,  in  the  present  case, 
tbe  defendant  pleaded  In  discharge  by  way  of 
confession  and  avoidance  (for  that  is  the 
effect  of  tbe  plea),  its  rights  arising  under  tbe 
demurrer  were  not  waived,  nor  was  It  es- 
topped from  insisting  thereon.  When  the 
demurrer  was  overruled,  the  decision  of  the 
Judge  became  tbe  law  of  the  case  until  re- 
versed. The  defendant  had  the  right  to  give 
his  case  direction  accordingly,  and  if  the 
truth  of  the  transaction,  viewed  in  the  light 
of  the  court's  ruling,  tiirew  the  burden  of 
proof  on  the  defendant,  it  was  entitled  to  the 
opening  and  condusion  of  the  argument. 
Crankshaw  v.  Schweizer  Mfg.  C!o.,  1  Ga.  App. 
363,  68  S.  E.  222  (3);  Stiles  v.  Shedden,  2 
Ga.  App.  817,  58  S.  E.  515. 

2.  The  general  demurrer  was  based  on  the 
ground  that  the  petition  did  not  allege  that 
the  certificate  of  the  architect  had  been  ob- 
tained as  prescribed  by  the  contract,  and 
that  no  reason  was  alleged  why  said  certifi- 
cate had  not  been  obtained.  Such  an  allega- 
tion Is  a  condition  precedent  to  an  action 
on  the  contract  Elmore  v.  Tba^gard,  130 
Ga.  702  (3),  61  S.  E.  726 ;  Lloyd  on  the  Law 
of  Building,  {  20.  It  will  be  noted,  however, 
that  tbe  contract  does  not  prescribe  any  par- 
ticular form  of  certificate,  and  no  particular 
form  is  made  necessary  by  law.  Lloyd,  (  19 ; 
Kirk  ▼.  Bromley  Union,  2  PhUl.  640;  17  L. 
J.  (N.  S.)  Ch.  127.  "When  an  architect  cer- 
tifies that  when  some  slight  additions  should 
be  made  to  the  work  it  would  be  acceptable, 
and  it  appears  that  these  additions  have  been 
made,  and  on  notice  thereof  no  further  ob- 
jections are  made,  it  will  be  a  sufficient  ac- 
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ceptance."  Mills  v.  Weeks,  21  111.  561.  The 
certificate  in  the  present  case  is  as  follows : 
"I  have  looked  over  the  buildings  and  ac- 
cepted same  on  yonr  behalf,  with  the  eice^ 
tlon  of  the  skylights  on  the  fertilizer  build- 
ing, as  some  of  these  leak.  Mr.  Hancock  is 
to  go  over  tbem  to-morrow  systematically 
and  repair  any  broken  putty  joints  and  have 
all  putty  Joints  painted.  When  this  is  done, 
I  think,  every  tiling  will  be  satisfactory.  Pe- 
ter S.  dilchrist."  This  certificate  shows  that 
the  architect  was  satisfied  that  the  builder 
had  substantially  complied  with  his  contract, 
and  there  is  no  contention  that  the  defects 
pointed  out  were  not  remedied.  It  does  not 
appear,  therefore,  that  the  court  erred  In 
overruling  the  general  demurrer. 

3.  The  question  presented  by  the  striking 
of  the  defendant's  answer  relates  to  the  prop- 
er measure  of  damages.  The  irartions  of  the 
answer  which  the  court  struck  alleged  that 
the  defendant  bad  been  damaged,  because  of 
the  alleged  delay  of  three  months,  (1)  In  a 
sum  equivalent  to  the  interest  on  the  amount 
invested  In  the  factory,  and  (2)  in  the  sum 
of  $9,053,  which  the  defendant  had  been  forc- 
ed to  pay  under  the  following  circtunstances : 
Prior  to  the  time  fixed  in  the  building  con- 
tract for  its  completion  the  defendant  had 
leased  .said  plant  to  thp  Tennessee  Fertilizer 
Company,  which  company  had  a  similar  plant 
at  Montgomery,  Ala. ;  and  the  lease  contract 
provided  that  if  the  building  at  Albany  was 
not  completed  by  the  day  named  in  the  build- 
ing contract  for  its  completion  (from  which 
date  the  lease  was  to  begin)  the  defendant 
would  pay  its  lessee  the  dltterence  in  freight 
rates  between  Montgomery  and  Albany,  to 
make  good  the  deficiency  In  output  due  to 
the  noncompletion  of  the  building  in  time  to 
manufacture  a  full  season's  output  at  Al- 
bany. It  was  further  averred  In  this  con- 
nection that  at  the  time  the  building  contract 
was  entered  Into,  and  during  the  period  of 
its  construction,  the  plaintiffs  knew  that  the 
plant  had  been  leased  to  the  Tennessee  Fer- 
tilizer Company. 

The  law  always  seeks  to  give  a  remedy 
commoisurate  with  the  injury.  "The  injured 
party  Is  to  be  placed,  as  near  as  may  be,  in 
the  situation  be  would  have  occupied  if  the 
wrong  had  not  been  committed."  Wicker  v. 
Hoppock,  6  Wall.  fl6,  18  L.  Ed.  752;  Beale's 
Cases  on  Damages,  486.  Accordingly,  where 
a  promise  has  been  made  and  broken,  the 
promisee  ought  to  be  put  as  near  as  may  be 
In  the  same  situation  be  would  have  been  In 
if  the  promise  bad  been  kept.  Roper  v. 
Johnson,  U  R.  S  C.  P.  167;  Brown  t.  Muller, 
L.  R.  7  Excb.  319.  On  the  other  hand,  where 
such  damages  are  so  remote,  consequential, 
or  speculative  that  they  cannot  reasonably 
be  said  to  have  been  In  the  contemplation  of 
the  parties  as  a  result  of  a  breach  of  the 
contract,  the  law  does  not  allow  their  recov- 
ery; for  this  would  be  unjust  to  the  promis- 
or. Civ.  Code  1895,  i  3799;  Stewart  v.  Lan- 
ier House  Co.,  75  Ga.  586;  Hadley  v.  Bazen- 


dale,  9  Ex.  341,  23  L.  J.  Ex.  179,  18  Jur.  358, 
26  Kag.  U  &  E^x.  398.  The  plaintiffs  can  in 
truth  say  that  the  damages  set  up  In  the 
above  pleas  are  not  such  as  would  naturally 
and  in  the  usual  course  of  things  &ow  from 
a  breach  of  their  obligation;  nor  were  they 
in  their  contemplation  when  the  contract  was 
made.  See  Stewart  v.  Lanier  House  Co.,  75 
Ga.  683  (20);  Frye  v.  Maine  R.  Co.,  67  Me. 
414;  Fox  T.  Harding,  7  Cush.  (Mas&)  516, 
522>  It  must  be  borne  in  mind  that,  while 
the  plea  does  allege  that  the  builder  knew  at 
the  time  be  signed  the  building  contract  that 
the  building  had  been  leased  to  the  Tennessee 
Fertilizer  Company,  it  is  not  stated  that  the 
plaintiff  had  any  knowledge  of  that  stipula- 
tion in  the  lease  contract  as  to  the  payment 
of  freight  So  far  as  appears  from  the  alle- 
gations of  the  plea  the  builder  was  not  even 
aware  that  alleged  the  lessee  had  a  plant 
at  Montgomery,  Ala.  "Now,  if  the  special 
circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the 
plaintiffs  to  the  defendant,  and  thus  known 
to  both  porties,  the  damages  resulting  from 
the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily 
follow  from  the  breach  of  a  contract  under 
those  special  circumstances,  so  known  and 
communicated.  *  *  *  Had  the  special  cir- 
cumstances been  known,  the  parties  might 
have  specially  provided  for  the  breach  of 
contract  by  special  terms  as  to  the  damages 
in  that  case,  and  of  this  advantage  it  would 
be  unjust  to  deprive  them."  Hadley  y.  Bax- 
endale,  supra. 

Before  damages  are  recoverable  when  they 
flow  from  independent  contracts  which  the 
promisee  has  entered  Into  on  the  faith  of 
the  promise  being  kept,  it  must  appear  that 
the  promisor  knew  that  a  breach  of  bis  prom- 
ise would  result  in  such  specific  damages  to 
the  promisee.  1  Sutherland  on  Damages  (3d 
Ed.)  gg  50-52;  1  Sedgwick  on  Damages  (8th 
B3d.)  a  149,  159  et  seq.;  Hammer  v.  Schoen- 
felder,  47  Wis.  455,  2  N.  W.  1129;  Van  Win- 
kle T.  Wilkins,  81  Ga.  93,  7  S.  B.  644,  12 
Am.  St  Rep.  290t.  The  mere  fact  the  buUder 
had  notice  of  the  fact  that  the  building  had 
been  leased  would  not  be  sufficient  to  charge 
him  with  notice  of  the  clause  of  the  contract 
as  to  the  payment  of  the  difference  In  freight 
rates  between  Montgomery  and  Albany. 
Home  v.  Midland  Ry.  Co.,  L.  R.  7  0.  P.  683; 
Sedgwick,  ubi  supra,  S  163.  Knowledge  that 
the  building  has  been  leased  makes  the  build- 
er liable  for  the  rental  value  of  the  property 
(as  was  held  by  the  learned  judge  in  the  case 
at  bar)  during  the  i)erlod  of  delay,  but  for 
no  more.  3  Sutherland,  supra,  §  2130  et  seq.; 
Lloyd,  supra,  {41. 

What  we  now  rule  Is  not  In  conflict  with 
the  cases  to  wbldi  we  have  been  cited.  In 
Gore  V.  Malsby,  110  Ga.  894,  36  S.  HL  815, 
it  was  held  that  damages  In  the  nature  of 
expenses  necessarily  Incurred  l>ecause  of 
the  breach  of  the  contract,  and  bo,  too,  profr 
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Its  capable  of  exact  computation,  directly 
due  to  the  breach,  and  of  such  nature  that 
they  must  have  been  within  the  contempla- 
tion of  the  parties,  are  recoverable.  To  the 
same  effect  are  the  holdings  in  the  cases  of 
Walden  v.  Western  Union,  106  Ga.  276,  81 
S.  E.  172,  and  Van  Winkle  v.  WUklns,  81  Oa. 
83  (3),  7  S.  E.  644,  12  Am.  St.  Rep.  289. 
These  cases  are  rather  In  harmony  than  In 
conflict  wHh  what  we  have  above  stated. 
Compare  Masterton  v.  Bfeyor  of  Brooklyn, 
7  HUl  (N.  T.)  62,  42  Am.  Dec.  38.  Certainly 
It  follows,  from  the  rules  we  have,  discussed 
above,  that  Interest  on  the  sum  Invested  was 
not  a  proper  item  of  damage  in  this  case. 
Snch  an  Item  would  not  put  the  promisee  in 
the  position  he  would  have  been  In  if  the 
promise  had  been  kept;  nor  could  such  an 
Item  have  been  In  the  contemplation  of  the 
parties  at  the  time  they  made  the  contract 
Interest  on  the  money  Invested  In  a  building 
cannot  be  nsed  as  a  measure  of  damage  in 
Boch  a  case  as  this,  for  the  rental  value  of 
a  building  Is  sometimes  much  less  than  the 
interest  on  the  investment  and  eometlmes 
far  in  excess  of  the  legal  rate  of  interest. 

4.  It  is  urged,  however,  that  the  court 
erred  in  striking  the  portion  of  the  answer 
Betting  up  the  claim  for  interest  during  the 
period  of  delay  for  the  following  reason:  De- 
fendant filed  this  portion  of  its  answer  by 
way  of  amendment  at  the  December  term, 
1906,  at  which  time  the  court  allowed  the 
same,  as  shown  by  the  following  order  en- 
tered thereon:  "The  foregoing  amendment 
being  offered  by  the  defendant  the  same 
is  hereby  allowed,  and  demurrer  thereto 
overruled."  No  exceptions  pendente  lite  were 
filed  by  the  plaintiffs.  Subsequently,  at  the 
February  term,  1907,  the  court  struck  the 
plea,  as  appears  from  the  following  or- 
der entered  thereon:  "Upon  motion  of  plaln- 
tlflTs,  the  foregoing  plea  Is  hereby  stricken." 
The  defendant  contends  that,  irrespective 
of  the  legality  of  the  damages  claimed  in 
the  plea,  the  court  having  allowed  it  at  the 
December  term  and  overruled  the  plaintiffs' 
demurrer  thereto  at  that  time,  the  Judgment 
could  not  at  a  subsequent  term  be  changed 
into  one  disallowing  the  plea.  "V^e  think  that 
this  contention  Is  sound.  An  oral  motion  to 
dismiss  the  plaintiff's  case,  because  no  cause 
ot  action  is  set  out  in  the  petition,  may  be 
made  at  any  time  before  verdict  Kelly  v. 
Strouse,  116  Ga.  872  (1),  43  S.  E.  280;  Capps 
T.  Edwards,  130  Oa.  149,  60  S.  E.  455.  But 
"where  an  amendment  to  pleadings  has 
been,  in  term,  duly  allowed,  it  is  not,  after 
the  term  has  expired,  within  the  power  of 
the  court  to  revoke  the  order  of  allowance 
and  strike  the  amendment  on  the  ground 
that  it  was  in  the  first  instance  erroneously 
allowed."  McCandless  v.  Conley,  115  Ga. 
48,  41  S.  E.  256.  The  Judgment  on  the  de- 
murrer is  entirely  without  the  power  of  the 
Judge  to  review  or  revise  after  the  expira- 
tion of  the  term  at  which  it  was  granted. 
Sims  T.  Ga.  By.  &  Elec.  Co.,  123  Ga.  643, 


51  S.  E.  578;  Matthews  v.  State,  125  Ga. 
248,  54  S.  B.  192;  Dolvin  v.  American  Har- 
row Co.,  125  Ga.  699,  54  S.  E.  706;  Kelly 
V.  Strouse,  116  Ga.  874(7).  43  S.  B.  280. 

In  the  present  case,  however,  the  error 
does  not  authorize  the  grant  of  a  new  trial; 
for  it  appears  that  such  error  was  harmless 
to  the  defendant  E^very  one  of  the  pleas 
asserted  that  there  had  been  an  Inexcusable 
delay  of  about  three  montlis  in  the  comple- 
tion of  the  building,  and  claimed  damages 
during  that  time — first,  loss  of  rent;  second, 
loss  of  profits;  and,  third,  loss  of  Interest. 
The  pleas  as  to  the  loss  of  rent  and  loss 
of  profits  were  allowed,  and  evidence  there- 
under was  presented  to  the  Jury.  Nowi  in  the 
first  place,  liefore  allowing  damages  under 
any  one  of  these  pleas,  the  Jury  must  have 
found  that  there  was  delay.  The  evidence 
on  the  Issae  of  delay  or  no  delay  was  all 
allowed  to  go  before  the  Jury  under  the 
pleas  claiming  loss  of  rent  and  loss  of  profits. 
Therefore  the  striking  of  the  plea  as  to  loss 
of  Interest  did  not  preclude  the  defendant 
from  Introducing  every  particle  of  Its  evi- 
dence on  the  preliminary  question  of  delay. 
Even  if  this  plea  had  been  allowed,  the  evi- 
dence thereunder  as  to  this  feature  of  the 
case  would  have  been  the  same;  and  con- 
sequently the  finding  of  the  Jury  as  to  the 
question  of  delay  necessarily  would  have 
been  the  same.  In  the  second  place,  the  un- 
disputed evidence  at  the  trial  was  that  the 
rental  value  of  the  property  was  $3,000  a 
month,  and  that  the  loss  of  profits  was  about 
$12,000  a  month.  The  highest  amount  claim- 
ed under  the  plea  alleging  loss  of  interest 
was  about  $1,200  a  month.  The  Jury  could 
not  have  assessed  damages  during  the  i)erlod 
of  delay  actually  found  for  loss  of  rent,  loss 
of  profits,  and  loss  of  interest.  In  the  na- 
ture of  things  the  defendant  could  not  have 
lost  profits,  rent,  and  Interest.  Therefore, 
under  the  undisputed  evidence,  the  Jury  must 
have  given  the  defendant  the  benefit  of  a 
more  liberal  measure  than  they  could  have 
given  It  if  the  plea  as  to  Interest  had  been 
allowed.  It  conclusively  appears,  therefore, 
that  the  striking  of  this  plea  could  not  have 
harmed  the  defendant,  and  therefore  a  new 
trial  will  not  be  granted.  Realty  Co.  v.  Ellis, 
4  Ga.  App.  402,  61  S.  B.  832;  Southland 
Knitting  Mills  v.  Tennllle  Tarn  MlUs,  62  S. 
B.  532. 

5.  This  brings  us  to  the  motion  for  a  new 
trial.  The  defendant  challenged  one  of  the 
Jurors  on  the  ground  that  he  was  over  60 
years  of  ape  (which  fact  was  admitted  by  the 
Juror),  and  the  challenge  was  overruled.  By 
Pen.  Code  1895,  J  973,  it  is  stated  that  it  Is 
a  ground  of  challenge  that  the  Juror  Is  over 
60  years  of  age.  Looking  to  the  wording  of 
this  section  and  to  the  act  from  which  it  was 
codified  (Acts  1855,  p.  229),  It  is  clear  that 
it  was  Intended  to  apply  only  to  criminal 
cases.  This  Is  conceded  to  have  been  the 
original  Intention  of  the  Legislature;  but 
It  is  Insisted  that  the  codlflers  of  1895  have 
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made  tbe  section  alike  applicable  to  both 
cItU  and  criminal  cases.  In  Civ.  Code  1895, 
S  4462,  it  Is  said:  "Tbe  law  in  reference  to 
grand  and  petit  Jurors,  to  Jnry  commission- 
ers, to  tbe  selection,  drawing,  Impaneling, 
and  other  matters  relating  to  Jurors  being 
in  the  main  [italics  ours]* applicable  alike  to 
civU  and  criminal  cases  Is  omitted  here,  bat 
will  be  fomid  in  the  Criminal  Code."  The 
words  italicized  show  that  there  was  no 
intention  to  work  a  change  in  the  law  re- 
lating to  Jarors,  and  the  whole  section  clear- 
ly Indicates  no  more  than  an  intention  on 
the  part  of  the  codlflers  to  eliminate  from 
the  Code  useless  repetition.  By  the  act  of 
1875  (Acts  1875,  p.  98),  now  Pen.  Code  1895, 
S  867,  it  Is  provided  that  persons  over  60 
years  of  age  are  exempt,  bat  not  disqualified 
for  Jury  service,  In  both  civil  and  criminal 
cases.  There  is  an  apparent  conflict  between 
section  867  and  section  973.  The  latter  sec- 
tion is  based  on  a  law  passed  in  1856,  and 
the  former  on  a  law  passed  in  1875.  It  would 
seem,  therefore,  that  the  later  act  would  con- 
trol. However,  it  is  not  necessary  for  us  to 
rule  upon  this.  Tbe  decision  of  tbe  Supreme 
Court  In  the  case  of  Carter  v.  State,  75  Ga. 
747,  has  never  been  overruled  or  changed  by 
any  act  of  the  Li^lslature.  In  that  case  it 
is  held  that  a  person  over  60  years  of  age 
Is  exempt,  but  not  disqualified  to  serve  as 
a  Juror.  The  exemption  was  granted  for  his 
own  benefit,  and  if  he  does  not  object  to  serv- 
ing there  is  no  reason  why  tbe  law  should 
disqualify  him.  This  is  the  general  mle. 
17  BJnc.  of  Pi.  &  Prac.  1116,  1177. 

6.  It  was  conceded  that  rainy  days  were 
to  be  excluded  from  the  120  working  days 
prescribed  by  the  contract  for  the  completion 
of  the  buildings;  but  it  was  a  sharply  con- 
tested issue  as  to  how  many  rainy  days 
there  were  during  this  period.  One  of  the 
defendant's  witnesses  testified  that  the  entire 
time  lost  on  account  of  rain  was  2%  days. 
One  of  tbe  plaintiffs'  witnesses  testified  as 
follows:  "I  kept  a  calendar  on  the  wall, 
and  when  it  rained  I  marked  that  calendar. 
I  marked  it  up  until  December,  and  in  De- 
cember the  calendar  disappeared,  and  I  have 
got  the  weather  bureau  of  Albany's  reports, 
and  they  are  right  with  that  calendar,  so 
I  have  got  to  the  best  of  my  recollection. 
The  weather  bureau  verified  what  I  had  on 
my  calendar.  For  some  cause  or  other  that 
calendar  was  taken  away  from  there."  The 
defendant  objected  to  so  much  of  tbe  above 
evidence  as  refers  to  the  report  of  the  weath- 
er bureau  on  the  ground  that  it  violates  the 
best  evidence  rule.  A  witness  cannot  prove 
the  contents  of  a  written  instrument  by  parol, 
but  must  Introduce  the  Instrument  itself,  If 
It  is  in  existence  and  accessible.  On  the  oth- 
er hand,  a  witness  may  testify  to  any  fact 
which  he  recollects,  and  for  the  purpose  of 
refreshing  his  memory  be  may  refer  to  any 
written  Instrument  which  would  aid  him. 
Glv.  Code  1896,  i  5284.    The  only  limitation 


is  that  he  most  ultimately  testify  from  bis 
recollection  as  thus  refreshed.  Sbrouder  v. 
State,  121  Ga.  615  (2),  49  S.  E.  702;  Lenn^ 
y.  Flnley,  118  Ga.  427,  45  S.  B.  817;  1  Wig- 
more  on  Evidence,  §  758.  It  Is  often  dif- 
ficult to  draw  the  line  between  refreshing 
memory  from  written  aids,  and  testifying  to 
the  contents  of  a  written  Instrnmoit,  because, 
when  a  witness  testifies  that  by  referring  to 
a  written  Instrument  he  recollects  a  fact, 
be  is  indirectly  testifying  that  the  fact  is 
contained  in  such  instrument,  else  how  was 
his  recollection  refreshed  by  referring  to  it. 
When,  therefore,  in  the  present  case  the  wit- 
ness testified  that  he  had  verified  his  calen- 
dar by  tbe  report  of  the  weather  bnreau, 
and  that  he  r«nembered  there  were  14  rainy 
days,  he  does  indirectly  state  that  the  weath- 
er bureau  report  shows  14  rainy  days.  But 
in  such  a  case  the  recollection  of  tbe  wit- 
ness, and  not  tbe  weather  bureau  report,  is 
the  evidence.  When  read  in  connection  with 
the  context,  tbe  statement  of  the  witness  is 
susceptible  of  the  construction  that  he  recol- 
lected that  there  were  14  rainy  days;  this 
fact  having  been  fixed  in  his  memory  because 
he  had  kept  a  record  on  a  calendar  and  had 
refreshed  his  memory  by  verifying  the  calen- 
dar with  the  report  of  the  weather  bureau. 
"If  upon  looking  at  any  document  he  can 
so  refresh  his  memoiy  as  to  recollect  a  cir- 
cumstance, it  Is  Bufflcient;  and  it  makes  no 
difference  that  tbe  memorandum  was  not 
written  by  himself,  for  it  is  not  the  memo- 
randum that  is  the  evidence,  bat  the  recollec- 
tion of  the  witness."  Henry  t.  Lee,  2  Chltty, 
124.  See  Miner  v.  Phillips,  42  111.  123;  Huff 
V.  Bennett,  6  N.  T.  337;  State  v.  Lull,  37 
Me.  246;  Bank  v.  Zom,  14  &  O.  444,  37  Am. 
Rep.  733.  The  evidence  was  of  that  doubt- 
ful character  which,  in  our  opinion,  would 
legalize  Its  admission  and  leave  its  weight 
for  the  Jnry.  "Doubtful  evidence  is  to  be 
admitted,  rather  than  excluded."  Savannah 
R.  Co.  V.  Flannagan,  82  Ga.  589,  9  S.  E.  472, 
14  Am.  St.  Rep.  183;  W.  &  R.  Co.  v.  Young, 
83  Ga.  612,  10  S.  E.  197.  "It  has  long  been 
the  rule  in  this  state,  when  the  admissibility 
of  evidence  Is  doubtful,  to  admit  it  and 
leave  Its  weight  and  effect  to  be  determined 
by  tbe  Jury."  Goodman  v.  State,  122  Ga. 
111-118,  49  8.  E.  922,  925. 
Judgment  affirmed. 


JACKSON  V.  STATE.    (No.  1,264.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 
Cbhiinai.  Law— AppEAii— Review. 

Where  there  is  no  error  of  law  amtgned, 
and  the  verdict  Is  supported  by  the  evidence, 
the  Jndgment  of  the  court  below,  refusing  a 
new  trial,  will  be  affirmed. 

(Syllabna  by  the  CSourt.) 

Error  from  City  Ck>urt  of  Fitzgerald;  D.  B. 
Jay,  Judge. 

Lewis  Jackson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 
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E.  Wall  and  B.  8.  Fuller,  for  plaintUC  in 
error.    O.  H.  Klkins,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


ROBERSOM  y.    STATE.     (Na  1,274.) 
<Coart  of  Appeals  of  Georgia.    Oct  12,  1908.) 

1.  CannifAi.  Law  —  IifsiBUoiiORa— Ihfkaoh- 
MINI  or  WrriTEBS. 

The  court  ihould  inatmct  the  Jury  as  to 
all  the  methods  by  which  a  witness  may  be 
impeached,  so  far  as  snch  instmctions  are  au- 
thorized by  the  evidence;  but  his  failure  to  do 
so  will  not  require  the  granting  of  a  new 
trial,  where  no  written  request  was  made  to 
charge  the  Jury  as  to  the  mode  of  impeachment 
omitted  by  him  from  his  instructions  on  that 
subject.  Millen  &  Southwestern  R.  Co.  y. 
Allen,  130  Ga.  650,  61  S.  E.  541  (5). 

2.  Same— Appeal,— Review. 

Althongh  the  violation  of  the  penal  stat- 
ute was  not  flagrant,  and  the  accusation  not 
strongly  supported  by  the  evidence,  there  being 
some  evidence  In  sui>port  of  the  verdict,  this 
court  cannot  interfere. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {{  3074-3083.] 

(Syllabus  by  the  Court) 

Error  from  Cit^  Court  of  Swalnsboro; 
Frank  Mitchell,  Judge. 

Lassie  Roberson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Williams  &  Bradley,  for  plaintiff  In  error, 
Henry  R.  Daniel,  Sol.,  for  the  State. 

HILL,  0.  J.    Judgment  affirmed. 


JACKSON  V.  STATE.     (No.  1,865.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 

A88AUI.T  AND  BATTEBT— JUSTIFIOATIOR. 

This  case  is  controlled  by  Cole  v.  State,  2 
Oa.  App.  734,  59  S.  El.  24,  and  Walker  v.  State, 
117  Oa.  323,  4S  S.  B.  737. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mcintosh  (3oun- 
ty;  P.  E.  Seabrook,  Judge. 

C.  B.  Jackson  was  convicted  of  assault, 
and  brings  error.     Affirmed. 

Kenan  &  Crawford,  for  plaintiff  In  error. 
N.  J.  Norman,  Sol.,  Oen.,  for  the  State. 

POWELL,  J.  We  do  not  care  to  recite  the 
facta.  The  defendant  sought  to  Justify  the 
tMittery  on  one  of  those  natural  grounds 
'n'hicb  appeal  to  all  honorable  men,  but 
-which  the  law  does  not  recognize  as  a  de- 
fense. If  we  had  pardoning  power,  Instead 
of  Judicial  authority  only,  we  would  incline 
to  a  ditterent  Judgment;  bat  in  the  light 
of  the  law  as  it  la  the  Judgment  is  affirmed. 


HALL  v.   STATE.     (No.  1,292.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 

1.    OBAND  JUBT— ^JUAUFIOATIONS— SKBVIOK  at 
"ADJOtmNKD  Tebm." 

The  act  of  1903  (Acts  1903,  p.  83)  which 
makes  a  juror  who  has  served  at  any  term  of 


the  superior  court  ineligible  to  serve  at  the  next 
Buceeeaing  term  "relates  to  regular  terms,  and 
does  not  apply  to  either  adjourned  or  siMcial 
terms."  "An  'adjourned  term'  is  but  a  continu- 
ance of  a  regular  term,  and  the  act  by  ita 
terms  would  not  apply  to  Jury  service  at  such 
adjourned  term."  Wall  v.  State,  126  Ga.  86, 
54  S.  B.  816.  A  plea  in  abatement  therefore, 
reciting  that  tite  indictment  was  returned  at 
an  adjourned  term  by  the  same  grand  jury  wliich 
had  served  at  the  preceding  regular  term  of  the 
court  waa  properly  stricken  on  demurrer. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  PhraBe^  vol.  1,  p.  192;    vol.  8,  pp.  7566, 
6916-e917.r 
2.  Cbikirai.  Law— Evidsrcb— SuinciBifOT. 

No  other  error  of  law  is  complained  of,  and 
the  evidence  supports  the  verdict 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Irwin  County; 
U.  V.  Whipple,  Judge. 

S.  H.  Hall  was  convicted  of  a  crime,  and 
lie  brings  error.    Affirmed. 

H.  J.  Quincey,  for  plaintiff  In  error.  W.  F. 
George,  Sol.  Gen.,  for  the  State. 

HILL^  C.  J.    Judgment  affirmed. 


DANIEL  V.   STATE.     (No.   1,295.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1008.) 
CBixnfAi,  Law  —  iRSTBConoNS  —  Weight  or 
Evidence— "Negative  TEaTniowT"— "Pos- 
itive Testmont." 

In  a  criminal  prosecution,  when  the  state's 
witnesses  have  testified  that  in  a  difficulty  which 
occurred  the  defendant  drew  a  pistol  from  his 
pocket  and  had  it  out  in  his  hand  during  the 
difficulty,  and  the  defendant's  witnesses,  in 
whose  presence  and  sight  also  the  transaction 
occurred,  have  testified  that  they  did  not  see 
him  draw  or  have  any  pistol,  it  is  error  for 
the  court  to  give  the  following  charge  to  the 
jury:  "I  charge  yon,  if  you  find  some  wit- 
nesses were  present  and  bad  opportunity  to 
know  the  facts  and  bring  them  to  your  consid- 
eration, and  there  was  another  class  of  wit- 
nesses who  say  they  didn't  know,  the  law  re- 
quires you  to  believe  the  positive  testimony. 
'Positive  testimony'  is  that  of  witnesses  who 
know  the  facts.  'Negative  testimony'  is  that 
where  the  witness  doesn't  Icnow  the  facts,  or 
didn't  see  it"  Hunter  y.  State,  4  Oa.  A.pp.  — , 
62  S.  E.  466.       - 

SEd.  Note.— For  cases  in  point,  see  Coit  Dig. 
.  14.  Criminal  Law,  SS  1877.  1878. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4740;   vol.  6,  p.  6463.] 

(Syllabus  by  the  Court) 

Error  from  City  C!oart  of  Sparta;  F.  L. 
Little,  Judge. 

John  Daniel  was  convicted  of  crime,  and 
brings  error.    Reversed. 

R.  H.  Lewis,  for  plaintiff  In  error.  R.  W. 
Moore,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  reversed. 


MARSHALL  v.  STATE.    (No.  1.868.) 

(Court  of  Appeals  of  Georgia.    Oct.  12,  1008.) 

Cbiminal  Law^Appeait— Rbview. 

No  error  of  law  is  alleged  to  have  been 
committed  by  the  court  on  the  trial,  the  evi- 
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dence  authorised  the  verdict,  and  the  motion 
tor  new  trial  was  pro];>erl7  OTerruIed. 

(Syllabas  by  the  Court) 

Error  from  City  Court  of  Dawson;  M.  C. 
E>dwards,  Judge. 

Mary  Marshall  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Marlln  &  Hoyle,  for  plaintiff  in  error.  IL 
J.  Yeomans,  Sol.,  for  the  State. 

RUSSM^,  J.    Judgment  affirmed. 


BASS  V.   STATE.     (No.   1,207.) 
(Court  of  Appeals  of  Georgia.    Oct.  12,  1908.) 

1.  CanciRAi.  Law— EviDERCE— Statement  bt 
Defendant— Right  or  Counsel  to  Ask 
Questions. 

The  right  to  make  a  statement  in  hli  be- 
half is  a  personal  right  granted  to  the  defend- 
ant, and  extends  no  fuTtber  than  to  permit  him 
personally  to  make  to  the  court  and  jury  just 
such  statement  as  he  deems  proper  in  bis  de- 
fense. His  counsel  has  no  right  to  ask  him 
questions  while  he  is  making  his  statement. 
The  trial  judge,  however,  in  his  discretion  can 
permit  the  defendant's  counsel  to  make  sugges- 
tions to  the  defendant  relating  to  bis  state- 
ment, while  he  is  making  it  or  when  he  has 
concluded  it.  Walker  v.  State,  116  Ga.  540,  42 
8.  E.  787,  67  L.  R.  A.  426 ;  Brown  v.  State, 
58  Ga.  214;  Echols  y.  State,  109  Ga.  508,  34 
S.  E.  1038. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  14,  Criminal  Law,  {{  1^(4-1580.] 

2.  Same— Rev ABKS  or  Coubt. 

The  trial  judge,  in  refusing  to  allow  the 
defendant's  counsel  to  examine  him  or  to  call 
his  attention  to  "one  other  matter,"  did  not 
err  in  saying  in  the  hearing  of  the  jury:  "I 
have  allowed  him  to  make  a  free  and  full  state- 
ment." The  use  of  the  word  "full"  was  not  an 
expression  relating  to  the  credit  or  weight  of 
the  statement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {§  1520-1533,  1584P- 
1390.] 

3.  Same— Evidence— Sufficiency. 

Tlie  evidence  supports  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Jndge. 

Albert  Bass,  Jr.,  was  convicted  of  a  crime, 
and  he  brings  error.   Affirmed. 

R.  H.  Lewis,  for  plnlntfff  in  error.  R.  W. 
Moore,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


BRYANT  v.  STATE.     (No.  1,859.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 

Labcent — Evidence — Sufficiency  —  Efixct 
OF  Possession  of  Pbopkbty  Stolen. 

Evidence  of  the  possession  of  a  stolen  pistol 
will  not,  without  more,  authorize  a  conviction 
of  larceny,  in  the  absence  of  any  evidence  that 
the  defendant  was  in  possession  of  the  pistol 
shortly  after  the  larceny,  and  wbere  it  appears 
that  the  property  had  passed  from  hand  to 
hand  before  it  was  recovered.  Especially  is  this 
true  where  others,  who  are  shown  to  have  been 


in  possession  of  the  stolen  property  prior  to  its 
discovery  by  the  owner,  had  made  false  and  con- 
tradictory statements  in  regard  to  the  manner 
in  wliich  tbey  procured  possession.  While  the 
possession  of  stolen  goods  is  a  circumstance  from 
which  guilt  may  t)e  Inferred,  the  presumption  is 
not  conclusive  when  tiiat  possession  is  not 
shown  to  be  recent  Cnthbert  v.  State,  3  Ga. 
App.  600,  60  S.  E.  322. 

&Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
.  32,  Larceny,  {{  170-178.] 

(Syllabus  by  the  Court) 

I^or  from  City  Court  ot  Ft  Gaines;  J. 
D.  Rambo,  Judge. 

Will  Bryant  was  convicted  of  larceny,  and 
he  brings  error.    Reversed. 

Ben  M.  Tamipseed,  for  plaintiff  in  error. 
P.  C.  King,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


JOHNSON  V.  STATE     (No.  1,327.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.> 

Cbiminal  Law— New  Tbial— Sebvick  of  Mo- 
tion. 

A  rule  nisi  granted  on  a  motion  for  a  new 
trial  set  the  hearing  for  a  fixed  date,  and  di- 
rected that  the  motion  be  served  on  the  oppo- 
site party  "five  days  prior  to  the  hearing."  On 
the  date  fixed  for  the  hearing  the  trial  judge- 
granted  an  order  postponing  the  hearing  of  the 
motion  for  a  new  trial  to  a  later  date,  making 
no  other  order  as  to  service.  The  motion  for  a 
new  trial  was  not  served  five  days  l>efore  the 
date  fixed  for  the  hearing  in  the  first  order, 
but  it  was  duly  served  five  days  prior  to  the 
date  as  fixed  in  the  sul>se(]nent  order  of  post- 
ponement Held,  that  the  judgment  dismissing 
the  motion  for  a  new  trial,  because  the  opposite 
party  was  not  served  therewith  as  required  by 
the  original  rule  nisi,  was  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Balnbridge;  W. 
M.  Harrell,  Judge. 

Elijah  Johnson  was  convicted  of  crime,  and 
brings  error.    Reversed. 

P.  D.  Rich  and  Joe  H.  Gilpin,  for  plaintlff^ 
in  error.    M.  E.  O'Neal,  Sol.,  for  the  State. 

HILL,  0.  J.    Judgment  reversed. 


PYLB  T.  STATB.     (No.  l,Oea) 
(Court  of  Appeals  of  Georgia.    Oct.  12,  1908.> 

1.  Cbiminal  Law— Writ  of  Bbbob— Assign- 
ment OF  Ebbobs— Sufficiency. 

A  ground  of  a  motion  for  a  new  trial,  al- 
leging error  in  admitting  a  written  statement  of 
the  deceased  as  a  dying  declaration,  is  without 
merit,  unless  it  sets  out  in  substance  the  writ- 
ten statement  admitted.  This  court  will  not 
refer  to  the  brief  of  evidence  for  the  purpose  of 
completing  an  incomplete  assignment  of  error. 

2.  Homioiob—Inbtbuctionb— Undue  Empha- 
sis TO  Weight  of  £^rIDBNCB— Dying  Dec- 
labations. 

It  was  error  to  charge,  on  the  subject  of 
dying  declarations,  that  "when  a 'dissolution  is 
approaching,  and  the  dead  man  has  lost  hope  of 
life,  and  his  mind  feels  the  full  consciousnesa 
of  his  condition,  the  solemnity  of  the  scene 
gives  to  his  statement  the  sanctity  of  tmtlu" 
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The  instraction  girea  undue  emphasis  to  the 
weight  which  the  jury  should  give  to  such  eyi- 
dence. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
Tol.  28.  Homicide,  {  579.] 

3.  Samk— Dying  Deculbations— Obounds  or 
.\DMiBaiBii.iTY  —  Condition  of  Pkeson 
Making  Dsclabation— Weight. 

The  written  request  to  charge  on  the  sub- 
ject of  dying  declarations  contains  the  true 
rules  as  to  the  admissibility  of  snch  declarations 
as  evidence  and  how  they  should  be  considered 
and  weighed  when  treated  as  evidence,  and  the 
court  erred  in  not  giving  it  in  charge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Homicide,  S{  425,  430-137.] 

4.  Same— CONTKADICTION. 

Where,  on  a  trial  upon  an  indictment  for 
murder,  the  dying  declarations  of  the  deceased 
are  introduced  by  the  prosecution,  it  is  error  to 
exclude  proof  offered  by  the  defendant  of  other 
statements  made  by  the  deceased,  contradict- 
ing his  dying  dedarationB. 

[Ed,  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
vol.  26,  Homicide,  8  461.] 

5.  Cbivinai.  Liaw— Wbit  ot  Ebbob — Habu- 
LESS  Ebbob— Admission  of  Evidence— Ne- 

CESSITT  OF  PkEJTJDICE. 

When  tested  by  the  verdict,  the  erroneous 
rulings  clearly  appear  to  have  been  harmless. 
The  verdict,  being  manifestly  based  on  other 
evidence,  will  not  be  set  aside  for  errors  as  to 
evidence  on  which  the  jury  plainly  did  not  act. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Appeal  and  Error,  §S  3137-3143.] 

6.  Homicide  —  Inbtbdctions  —  Volxintakt 
mansi.auohteb. 

Where  some  of  the  evidence,  and  inferences 
fairly  dedncible  therefrom,  tend  to  show  volun- 
tary manslaughter,  a  charge  on  that  sabject  is 
no(  only  proper,  but  demanded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Difr 
vol.  26,  Homicide,  U  650-655.] 

(SyUabus  by  the  Court) 

Error  from  Superior  Court,  Early  Count; ; 
W.  C.  Worrin,  Judge. 

John  Pyle  was  convicted  of  Toluntary 
manslaughter,  and  he  brings  error.    Affirmed. 

John  Pyle  was  Indicted  for  murder,  and 
was  convicted  of  voluntary  manslaughter. 
His  motion  for  a  new  trial  was  overruled, 
and  the  writ  of  error  challenges  the  correct- 
ness of  this  Judgment.  The  motion  for  a 
new  trial  Is  based  upon  the  general  grounds 
and  the  following  additional  assignments 
of  error: 

(1)  That  the  court  erred  In  admitting  as 
evidence  the  paper,  purporting  to  be  the  dy- 
ing declaration  of  the  deceased,  dated  April 
20,  1006,  and  signed  by  T.  W.  Jackson,  which 
is  fully  set  out  In  the  brief  of  evidence.  It 
is  Insisted  that  the  admission  of  this  paper 
aa  a  dying  declaration  was  error  becau^ 
the  evidence  did  not  show  that  It  was  made 
by  Jackson,  the  deceased.  In  the  article  of 
death,  and  after  all  hope  of  life  had  been 
fxtlnsmislied. 

(2)  That  the  court  erred  In  the  following 
portion  of  the  charge  on  the  subject  of  dying 
declarationB:  "When  a  dissolution  Is  ap- 
Proachbig,  and  the  dead  man  has  lost  hope 
of  life,  and  his  mind  feels  the  full  conscious- 
ness of  his  condition,  the  solemnity  of  the 
■ceue  gives  to   bis  statement  the   sanctity 


of  truth,  and  such  dying  declaration,  when 
made  under  such  circumstances  and  condi- 
tions, may  be  admitted  in  evidence  and  con- 
sidered by  the  jury."  It  Is  Insisted  that  this 
is  not  the  law  as  applicable  to  the  weight  of 
dying  statements. 

(3)  That  the  court  erred  in  refusing  to  give 
the  following  timely  written  request:  (a) 
"Dying  declarations  constitute  one  of  the 
exceptions  to  the  rule  of  hearsay  evidence; 
the  rule  being  that  hearsay  evidence  is  or- 
dinarily rejected.  Their  admission  is  found- 
ed on  the  necessity  of  the  case  and  the  rea- 
son that,  being  made  In  view  of  impending 
death  and  judgment,  when  the  hope  of  life 
is  extinguished  and  the  retributions  of  eter- 
nity are  at  hand,  they  stand  upon  the  same 
plane  of  solemnity  as  statements  made  under 
oath.  They  are  admissible  only  when  made 
by  a  person  In  the  article  of  death,  and  great 
caution  Is  necessary  in  the  use  of  this  kind 
of  evidence."  (b)  "Ton  are  to  pass  finally 
from  yourselves  on  the  question  of  whether 
the  declarations  were  as  the  conscious  ut- 
terances of  the  deceased  in  the  apprehen- 
sion and  immediate  prospect  of  death,  and 
if  not  so  made  you  will  not  consider  them." 
(e)  "Great  caution  should"  be  observed  by 
the  jury  In  the  use  of  this  kind  of  evidence. 
Such  evidence  Is  liable  to  be  very  Incomplete, 
for  the  reason  that  the  deceased  may  be  dis- 
posed to  give  a  partial  account  of  the  occur- 
rence, although  not  Influenced  by  animosity 
and  ill  will.  And,  furthermore,  the  fact  can- 
not be  concealed  that  animosity  or  resent- 
ment is  not  unlikely  to  be  felt  by  the  deceas- 
ed In  such  a  situation,  and  the  passion  of 
anger,  once  excited,  may  not  have  been  en- 
tirely extinguished,  even  when  all  hoi)e  of 
life  Is  extinct  Such  considerations  show 
the  neee.sslty  of  caution  In  receiving  accounts 
given  by  persons  in  a  dying  state,  especially 
when  you  consider  that  the  party  making  the 
statement  cannot  be  subjected  to  the  power 
of  a  cross-examination."  (d)  "The  alleged 
dying  statement  of  Jackson,  the  deceased, 
neither  would  be  for  your  'consideration  if 
you  believe  the  declarations  were  made  at 
a  time  when  he  was  not  in  the  article  of 
death  or  In  extremis,  or  at  a  time  when  he 
had  a  hope  of  living,  although  that  hope 
may  have  been  slight." 

(4)  That  the  court  erred  In  refusing  to  al- 
low the  defendant's  counsel  to  prove  by  Dr. 
J.  H.  Crozler,  who  was  then  upon  the  stand 

'  testifying  as  a  witness  for  the  state,  that 
Jackson  told  him  that  It  was  his  purpose 
and  Intention  to  kill  Pyle;  that  he  would 
have  done  it  if  Pyle  had  not  shot  him  in  the 
mouth.  Defendant  now  insists  that  this  was 
legal  and  important  testimony  In  his  behalf, 
and  that  Crozler  would  have  sworn  so,  If  the 
court  had  not  ruled  it  out  and  refused  to  al- 
low him  to  do  so.  Following  this  ground 
of  the  motion  for  a  new  trial  Is  this  note: 
"When  counsel  for  defendant  offered  to-  ask 
Dr.  Crozler  the  foregoing  question,  counsel 
for  the  state  objected,  unlets  his  statemtnt 
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was  offered  as  a  dying  declaration.  Counsel 
for  defendant  stated  tbat  he  did  not  ofTer  It 
as  a  dying  declaration,  but  as  a  statement 
made  against  him." 

(5)  That  the  court  erred  in  chai^ng  the 
Jury  on  the  subject  of  voluntary  manslaugh- 
ter, the  defendant  insisting  that  there  was 
no  evidence  upon  which  to  predicate  this 
charge,  as  under  the  evidence  he  was  either 
guilty  of  murder  or  was  entirely  Justifiable, 
and  that  the  charge  complained  of  gave  the 
Jury  an  opportunity  of  renderlixg  a  compro- 
mise verdict 

(6)  Tbat  the  court  erred  In  the  following 
portion  of  the  charge:  "The  court  cbarges 
you,  further,  to  look  Into  the  matter  and  see 
whether  or  not  the  defendant  was  guilty  of 
murder,  or  whether  or  not  he  was  Justifi- 
able; but  If  you  still  believe  tbat  the  act 
was  done  without  malice,  and  In  a  heat  of 
passion  arising  from  a  mutual  quarrel  and 
mutual  Intention  to  fight  upon  the  part  of 
the  defendant  and  the  deceased,  the  court 
Instructs  yon,  if  you  believe  that  such  were 
the  conditions,  and  you  believe  that  both 
were  armed  at  the  time  of  the  homicide,  and 
there  was  a  mutual  intention  to  fight,  and 
that  under  such  conditions  the  defendant 
shot  and  killed  Jackson,  then  you  would  be 
authorized  in  finding  him  guilty  of  yolon- 
tary  manslaughter,  and  if  such  intention  ex- 
isted, both  intending  to  fight,  it  would  make 
no  difference  who  fired  the  first  shot.  The 
killing  under  such  conditions  would  be  vol- 
untary manslaughter."  It  Is  Insisted  ttiat 
the  above  charge  was  Illegal  and  not  appli- 
cable to  the  case,  the  evidence  falling  to 
show  any  agreement  or  Intention  on  tile  part 
of  Pyle  to  engage  in  mutual  combat,  and 
that  therefore  this  charge  was  calculated  to 
mislead  the  Jury  and  hijure  the  defendant 

R.  H.  Sheffield  and  J.  W.  Walters,  for 
plaintiff  in  error.  J.  A.  Lalng,  Sol.  Gen., 
Jos.  E.  Pottle,  and  Pottle  &  Olessner,  for 
the  State. 

HILL,  O.  J.  (after  stating  the  facts  as 
above).  1.  A  well-settled  rule  of  practice  Is 
not  compiled  with  In  the  first  special  ground 
of  the  motion  for  a  new  trial.  The  written 
statement  objected  to  as  a  dying  declaration 
Is  not  literally  or  In  substance  set  out  in  the 
motion,  nor  Is  it  attached  thereto  as  an  ex- 
hibit This  court  will  look  alone  to  the  mo- 
tion for  a  new  trial,  and  what  Is  set  out 
therein  and  made  a  part  thereof,  for  the  pur- 
pose of  determining  whether  the  ruling  com- 
plained of  Is  erroneous.  "Under  no  circum- 
stances can  an  Incomplete  ground  be  made 
complete  by  a  reference  to  the  brief  of  evi- 
dence." Barker  v.  State,  1  Ga.  App.  287,  57 
S.  E.  988 ;  Seaboard  Ry.  v.  Phillips,  117  Ga. 
106,  43  S.  B.  494 ;  Spence  v.  Morrow,  128  Ga. 
''^2,  58  S.  E.  356  (3),  and  citations. 

2.  A  Statement  made  by  the  deceased,  al- 
tboutfh  admitted  by  the  court  as  a  dying  dec- 


laration, and  so  found  and  treated  by  the  Ju- 
ry, has  no  greater  force  and  effect  than  thet 
testimony  of  a  living  witness.  Indeed,  when 
this  anomalous  character  of  evidence  is  prop- 
erly considered,  It  Is  doubtful  if  it  should 
have  equal  weight  with  that  of  an  nnlm- 
peached  witness.  As  was  said  by  Mr.  Chief 
Justice  Lumpkin  in  Campbell  v.  State,  11 
Ga.  376:  "It  must  be  admitted  that  great 
caution  should  be  observed  In  the  use  of  this 
kind  of  evidence."  And  In  discussing  this 
species  of  evidence  another  great  Jurist  has 
declared:  "When  a  party  comes  to  the  con- 
viction that  he  is  about  to  die,  be  is  In  the 
same  practical  state  as  if  called  on  in  a 
court  of  Justice  under  the  sanction  of  an 
oath,  and  his  declarations  as  to  the  cause  of 
his  death  are  considered  equal  to  an  oath; 
but  they  are,  nevertheless,  open  to  observa- 
tion, for,  though  the  sanction  is  the  same, 
the  opportunity  for  investigating  the  truth 
is  very  different,  and  therefore  the  accused 
Is  entitled  to  every  allowance  and  benefit 
that  he  may  have  lost  by  the  absence  of  the 
opportunity  of  more  full  Investigation  by  the 
means  of  cross-examination."  Alderson,  B.^ 
in  Ashton's  Case,  2  Lewins'  Crown  Cases, 
147.  This  wise  criticism  has  been  quoted 
with  approval  by  Mr.  Justice  Hall  In  his 
great  opinion  rendered  In  the  case  of  Mitch- 
ell V.  State,  71  Ga.  128,  In  discussing  the 
unreliable  and  unsatisfactory  character  of 
such  proof  and  the  undue  influence  that  Ju- 
ries are  almost  sure  to  give  It  In  the  lan- 
guage of  Sir  Walter  Raleigh :  "A  dying  man 
is  ever  presumed  to  speak  the  truth."  And 
In  the  words  of  that  mighty  master  of  the 
human  heart,  Shakespeare  (Richard  II,  act  2, 
scene  1),  "The  tongues  of  dying  men  enforce 
attention  like  deep  harmony." 

To  tell  a  Jury,  therefore,  that  they  should 
give  to  dying  declarations  the  "sanctity  of 
truth"  Is  to  give  undue  emphasis  to  a  kind 
of  evidence  which  the  human  mind,  whether 
through  religious  sentiment,  or  awe  at  the 
approach  of  the  pallid  messenger,  or  because- 
the  declarant,  being  at  the  point  of  death, 
"must  lose  the  use  of  all  deceit,"  is  always 
prone  to  magnify.  However  unimpeachable 
might  be  the  testimony  of  a  Uvlng  witness 
under  oath,  the  court  could  not  tell  a  Jury 
that  they  should  give  It  the  sanctity  of  truth ; 
nor  should  any  greater  weight  be  given  to 
dying  declarations.  In  the  language  of  Mr. 
Justice  Lumpkin,  for  the  Judge  to  so  In- 
struct the  Jury  "Is  calculated  to  give  imdu» 
emphasis  to  the  weight  to  be  attached  to 
such  evidence."  Robinson  v.  State,  130  Ga. 
361,  60  S.  E.  1005.  Nor  do  we  think  the  un- 
due emphasis  thus  given  to  the  dying  dec- 
larations was  corrected  or  In  any  degree 
weakened  by  the  remainder  of  the  charge  on 
the  subject    Mitchell  v.  State,  71  Ga.  149. 

3.  The  request  to  charge  embraced  In  the 
third  ground  of  the  motion  embodies  the 
rules  laid  down  by  the  Supreme  Court  in  the 
Mitchell  Case,  Supra,  on  the  weight  of  dyinc 
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declarations  and  the  cantlous  nse  which  the 
jury  should  make  of  this  kind  of  testimony. 
In  short,  the  charge  In  full  as  given  on  the 
subject  of  dying  declarations,  falls  clearly 
within  the  adverse  criticism  of  the  Supreme 
Court  in  the  Mitchell  Case,  supra,  and  the 
request  refused  embodied  substantially  what 
the  court  there  said  should  have  been  charg- 
ed on  that  subject  without  request 

4.  After  the  dying  declaration  had  been 
admitted  by  the  court,  the  defendant  offered 
to  prove  contradictory  statements  made  by 
the  deceased  after  he  was  wounded  concern- 
ing the  shooting.  The  court  sustained  the 
objection  made  to  this  testimony,  and  to  this 
ruling  the  defendant  excepted.  It  does  not 
appear  from  the  record  on  what  ground  the 
court  based  Its  ruling,  unless,  as  explained 
in  the  note  to  this  ground  in  the  motion  for 
a  new  trial,  it  was  because  the  attorney  for 
the  defendant  stated  that  he  did  not  offer 
the  contradictory  statement  as  a  dying  dec- 
laration, but  as  a  statement  made  against 
himself  by  the.  deceased.  The  rule  Is  general 
that  a  witness  may  be  Impeached  by  proof 
that  he  has  made  statements  contrary  to 
what  he  has  testified.  It  Is  true  there  is  a 
condition  to  the  application  of  this  rule 
which  requires  that  the  attention  of  the 
witness  be  previously  called  to  the  particular 
occasion  and  circumstances  under  which  the 
supposed  contradictory  statements  were 
made,  in  order  to  give  him  an  opportunity  of 
making  any  explanation  of  the  matter  which 
he  may  have.  This  preliminary  condition 
cannot  be  complied  with  where  the  contra- 
dictory statements  offered  are  for  the  pur- 
pose of  discrediting  the  testimony  as  to  a 
dying  declaration.  Originally  at  common  law 
dying  declarations  were  only  admitted  ex 
necessitate  rei,  and  while  this  ancient  and 
we  think  salutary  rule  has  been  greatly  re- 
laxed by  modem  decisions,  yet,  as  has  been 
well  said  by  Justice  Blandford:  "It  cannot 
be  easily  seen,  if  the  dying  declarations  of 
the  deceased,  made  ex  parte  In  the  presence 
of  his  own  friends  and  relatives,  and  not  in 
the  presence  of  the  accused  or  bis  friends, 
without  a  cross-examination,  and  testified 
to  by  his  friends  and  relatives,  are  to  be  ad- 
mitted against  the  accused  from  the  neces- 
sity of  the  case,  why  the  declarations  of  the 
deceased,  after  the  mortal  blow  is  given,  to 
other  persons  and  at  other  times,  different 
from  the  dying  declarations,  should  not  be 
admitted  in  evidence  to  impeach  the  dying 
statement  If  the  one  is  admitted  contrary 
to  the  general  rule,  why  should  not  the  other 
be  likewise  admitted?  The  former  Is  ad- 
mitted In  favor  of  pabfic  Justice;  why  not 
the  latter  in  favor  of  life  and  liberty?"  Bat- 
tle V.  State,  74  Oa.  104. 

If  in  the  one  case  the  witness  who  is  to 
be  Impeached  cannot  be  given  an  opportunity 
to  explain.  In  the  other  case  neither  can  the 
accused  have  the  benefit  of  the  invaluable 
privilege  of  cross-examination,  and  the  depri- 


vation of  the  latter  right  probably  works 
greater  Injustice  than  the  deprivation  of  the 
former;  for,  while  the  loss  of  the  one  may 
destroy  the  character  of  the  witness  for 
veracity,  the  loss  of  the  other  may  in  many 
instances  deprive  the  accused  of  his  life 
or  liberty.  That  public  justice,  which  treats 
every  man  alike,  the  living  as  well  as  the 
dead,  and  which  has  as  much  concern  for 
the  protection  of  the  innocent  as  It  has  for 
the  punishment  of  the  guilty,  demands  that 
where  proof  of  a  dying  declaration  has  been 
allowed  against  the  accused,  proof  of  a  con- 
tradictory statement  made  by  the  declarant 
should  be  allowed  In  his  favor.  There  can 
be  no  justice,  therefore,  in  any  rule  which 
would  deprive  the  accused  under  such  cir- 
cumstances of  the  right  to  Impeach  the  credit 
of  the  deceased  by  proof  of  bis  having  made 
contradictory  statements  as  to  the  homicide 
and  Its  cause.  The  contradictory  statements 
offered  to  be  proved  in  this  case  and  the  cir- 
cumstances under  which  they  were  made  were 
substantially  similar  to  those  in  the  case  of 
Battle  V.  State,  supra,  which  the  Supreme 
Court  ruled  should  have  been  allowed  In 
evidence. 

6,  6.  While  the  Instructions  of  the  court 
and  the  rulings  complained  of,  to  which  we 
have  referred  In  the  foregoing  division  of 
this  opinion,  were  erroneous,  yet,  when  test- 
ed by  the  verdict  in  this  particular  case, 
these  errors  were  all  harmless.  An  error  of 
law  which  justifies  the  grant  of  a  new  trial 
should  be  an  error  resulting  In  injury,  and 
no  ruling,  though  it  be  erroneous  when  ab- 
stractly considered,  ought  to  be  sufficient 
ground  tor  setting  aside  a  verdict,  unless  In 
some  appreciable  degree  such  error  contrib- 
uted to  the  verdict.  The  verdict  in  this  case 
was  for  voluntary  manslaughter.  It  was  in 
direct  conflict  with  and  In  the  very  teeth  of 
the  dying  declaration,  and  the  rulings  com- 
plained of,  which  we  have  held  to  be  erro- 
neous, all  relate  to  the  weight  which  the 
jury  should  give  to  a  dying  declaration  as 
evidence.  It  is  clearly  apparent  from  the 
verdict  that  the  jury  gave  no  credence  what- 
ever to  the  statement  of  the  deceased  submit- 
ted as  a  dying  declaration.  Whether  the 
jury  in  fact  found  that  the  written  statement 
made  by  the  deceased  came  up  to  the  full 
legal  requirements  which  entitled  it  to  have 
the  force  and  effect  of  evidence,  or  whether 
they  believed  it  did  not  speak  the  truth 
touching  the  homicide,  is  not  apparent  It 
may  have  been  that  the  jury  did  not  find  as 
a  matter  of  fact  that  the  written  statement  of 
the  deceased  fully  measured  up  to  the  re- 
quirements of  the  law,  so  as  to  make  it  tes- 
timony. 

There  are  some  expressions  in  the  testi- 
mony of  the  able  lawyer  who  wrote  down  this 
statement  which  indicate  that  the  deceased, 
when  he  made  it,  was  not  fully  conscious  of 
his  condition,  and  at  the  time  that  he  made 
the  statement  still  entertained  some  hope  of 
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recovery.  The  positive,  absolute  conviction 
that  death  is  certain  is  an  essential  before 
a  dying  declaration  is  evidence — ^a  certainty 
not  limited  by  doubts  or  reservesL  There 
must  be  a  settled,  hopeless  expectation  of 
death  in  the  declarant  The  deceased  in  this 
case  declared,  when  making  his  statement, 
"he  hoped  to  get  well,  but  could  not  expect 
to  get  well.  In  view  of  his  condition."  But, 
whatever  may  be  the  real  truth  touching 
this  matter,  it  is  nevertheless  perfectly  clear 
that  the  Jury  did  not  consider  the  alleged 
dying  declaration  at  all  in  making  up  their 
verdict;  for  it  was  impossible,  legally  speak- 
ing, if  they  gave  any  weight  to  the  dying 
declaration  as  evidence,  that  the  verdict 
could  have  been  for  any  crime  less  than  will- 
ful, causeless  assassination.  Neither  did  the 
jury  give  any  credence  to  the  statement  of 
the  accused,  for  this  statement,  with  all  rea- 
sonable deductions  therefrom,  made  a  perfect 
case  of  Justifiable  homicide  in  self-defense. 
We  must  therefore  look  to  the  evidence  of  the 
witnesses  who  testified  in  the  case  if  we  are 
to  find  any  support  for  the  verdict  of  volun- 
tary manslaughter. 

It  is  earnestly  insisted  by  the  learned 
counsel  for  the  plaintiff  in  error  that  the 
evidence  presents  no  middle  ground ;  that  the 
homicide  was  either  murder  or  Justifiable  in 
self-defense.  While  we  think,  from  a  careful 
study  of  the  evidence,  thai  there  is  a  very 
large  preponderance  of  evidence  In  favor  of 
the  theory  of  the  state  that  the  crime  of  mur- 
der was  committed  by  the  accused,  yet  we 
find  in  this  evidence  some  support  for  the 
conclusion  at  which  the  Jury  arrived.  These 
final  Judges  of  tl|e  facts  rejected  aUke  the 
theory  of  the  state  and  the  theory  of  the  de- 
fendant They  weighed  all  the  evidence,  ac- 
c^ted  some  portions  of  it  as  true,  and  dis- 
carded other  portions  as  untrue.  The  Jury 
found  In  the  evidence  the  following  facts: 
That  the  defendant  and  the  deceased  bad 
been  friends;  that  on  the  day  of  the  homi- 
cide, and  Just  shortly  before  the  shooting  took 
place,  the  deceased  was  at  the  home  of  the 
defendant  on  his  Invitation,  engaged  there 
with  other  friends^  as  the  defendant's  guest 
in  social  pleasure;  that  the  deceased,  with- 
out any  provocation  and  under  the  infiuence 
of  intoxicants,  gave  to  the  defendant  what  the 
defendant  construed  to  be  an  insult  both  to 
himself  and  his  family,  and  threatened  to 
take  the  defendant's  life;  that  the  deceased 
left  the  home  of  the  defendant,  but  the  de- 
fendant still  rankling  under  the  supposed  in- 
sult which  was  greatly  .magnified  by  his  In- 
toxicated condition,  in  a  short  time  sought  the 
deceased  for  the  avowed  purpose  of  securing 
from  him  an  apology  for  his  conduct  and  in  a 
few  minutes  found  the  deceased,  and  the 
difficulty  was  renewed,  and  the  shooting  oc- 
curred; that  both  were  armed,  and  both  were 
under  the  influence  of  intoxicating  liquors. 
Whether  the  insult  which  the  deceased  had 
given  to  the  defendant  at  his  house  was  suf- 


ficient to  Justify  the  excitement  of  passion  in 
the  defendant,  and  whether  the  defendant 
had  had  sufficient  cooling  time  before  he 
again  met  the  deceased,  were  all  questions 
for  the  sole  determination  of  the  Jury.  Some 
of  the  facts  show  that  there  was  a  sudden 
quarrel,  followed  by  a  combat  in  which  both 
used  deadly  weapons,  weapons  which  they  al- 
ready had  in  their  poasession,  and  which  they 
had  not  procured  for  the  purpose  of  using  In 
the  combat ;  and  because  of  the  existence  of 
these  facts  in  the  evidence,  which  the  Jury 
had  the  right  to  accept  as  the  truth  of  the 
case,  we  think  the  court  properly  charged  the 
law  of  voluntary  manslaughter,  and  that  the 
verdict  for  that  offense  is  not  without  sup- 
port In  the  evidence.  Oann  y.  State,  30  Ga. 
67;  McDuffle  v.  State,  90  Ga.  787,  17  S.  K. 
103 ;  Fish  v.  State,  3  Ga.  App.  ii,  S»  S.  E. 
192. 
Judgment  affirmed. 

POWELL,  3.,  disqualified. 


TOOKE  V.   CITY  OP   OGLETHORPE   (two 

cases).    (Nos.  1,832,  1,333.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 

Cbimiwal  Law— Writ  of  Erbor— Dismissal. 
Tbese  cases  are  controlled  by  the  decision  in 
the  case  of  McDonald  t.  Town  of  Ludowid,  3 
Ga.  App.  654,  60  S.  E.  337  (3). 
(Syllabus  by  the  Court) 

Error  from  Superior  CX>urt  Uacon  County; 
Z.  A.  LittleJohn,  Judge. 

Charlie  Tooke  and  Eph  Tooke  were  con- 
victed of  violating  an  ordinance  of  the  city 
of  Oglethorpe,  and  bring  error.    Affirmed. 

Hlxon  &  Greer,  for  plalntlfls  in  error. 
Jnle  Felton,  for.  defendant  in  error. 

PER  CT7BIAM.    Judgment  affirmed. 


GAMBLE  v.  STATE.     (Na   1,301.) 
(Court  of  Appeals  of  (Georgia.    Oct.  12,  1008.) 

1.  Criminal  Law— Accomplics— Cobkoboba- 

TION. 

The  person  who  buys  spirituous,  alcoholic, 
or  malt  liquon  Is  not  in  law  an  accomplice  of 
the  peison  who  sells  it  to  him.  Besides,  the 
law  does  not  require,  in  misdemeanors,  that  the 
testimony  of  an  accomplice  shall  be  corrot>orat- 
ed.    Fen.  Code  1895,  S  991,  and  citations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  14,  Criminal  Law,  {{  1082-1087,  1124- 
1126.] 

2.  iNTOXrOATING  LiQUOBS— IlXKOAI.  SAUB. 

The  evidence  is  sufficient  to  support  the 
verdict. 
(Syllabus  by  the  Court.) 

Error  from  Superlof  C!onrt  Orisp  County; 
U.  V.  Whipple,  Jndga 

Fault  Gamble  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Ctum  &  Jones,  for  plaintiff  in  error.  Wal- 
ter F.  George,  Sol.  Gen.,  for  the  State. 

BllAj,  C  J.    Judgment  affirmed. 
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MOORE  V.  GRIFFIN. 

(Snprema  Coort  of  Soath  Carolina.    Oct  17, 
190&) 

Elections  —  PuMiJiT  Election  —  FiLma 
Pledge  xs  STATEitENT  or  Monet  Spent  bt 
Candidate— Statutobt  Pbovibiors. 

Aet  Mardi  6,  1905  (Law*  1905,  p.  949)  <  2, 
piOTidw  that  eveiy  candidate  offering  for  elec- 
tion, ifaall  file  with  the  clerk  of  common  pleas  of 
the  county  a  pledge  not  to  give  or  spend  mon- 
ey, or  nae  intozicatinr  liqaora  to  inflnence  votes, 
and  that  he  will,  before  the  primary  election, 
render  to  the  clerk  of  the  coort  an  itemized 
statement  of  all  moneys  spent  during  the  cam- 
paign ap  to  that  time,  and  that  he  will,  after 
the  primary  election,  render  an  itemized  state- 
ment nnder  oath,  showing  ail  further  moneys 
spent  in  the  election.  The  ninth  role  of  the 
Democratic  Party  embraces  the  same  provision. 
A  candidate  filed  his  statement  before  the  first 
primary  election,  and  also  between  the  first  and 
second  primary  elections,  and  also  filed  a  fur* 
tber  statement  of  his  expense  account  after 
the  second  primary.  Held,  that  he  complied 
with  the  statutes  of  the  state  and  the  rule  of 
the  Democratic  Party. 

Certiorari  to  review  the  proceedings  of  the 
State  Democratic  Executive  Committee,  in  the 
matter  of  a  contest  between  J.  E.  Moore  and 
J.  0.  Griffin,  for  the  nomination  to  the  office 
of  sapervlsor  In  Colleton  county.    Dismissed. 

Fishbnme  k  Fisbbume  and  P.  H.  Nelson, 
for  petitioner.  J.  S.  Griffin  and  Padgett  & 
Lemacks,  for  respondent 

PER  CURIAM.  Upon  the  petition  herein 
a  writ  of  certiorari  was  issued  by  Associate 
Justice  C.  A.  Woods,  directed  to  the  State 
Democratic  Executive  Committee,  requiring 
that  committee  to  certify  to  this  court  their 
proceedings  in  the  matter  of  the  contest  be- 
tween J.  E.  Moore  and  J.  O.  Griffin,  candi- 
dates for  the  office  of  supervisor  In  the  county 
of  Colleton.  The  committee  having  certified 
their  proceedings  to  this  court,  the  court, 
having  beard  argument  thereon,  is  of  the 
opinion  that  the  contestee  J.  O.  Griffin  com- 
plied with  the  statute  of  the  state,  and  the 
ronstltution,  and  rules  of  the  Democratic 
Party  In  filing  his  pledge  and  statement  of 
expenses,  and  that  no  error  o^  law  was  com- 
mitted by  the  State '  Democratic  Executive 
Committee. 

The  court,  therefore,  adjudges  that  the  re- 
turn to  the  writ  Is  sufficient,  and  that  the 
proceedings  herein  be  dismissed. 


EDWARDS  BROS.  v.  BRWIN  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  14, 
190a) 

1.  EviDEwcas  —  Pbivatb     Wbitiiios  —  Tele- 

OBAtfS. 

Telegrams,  purporting  to  be  in  reply  to  oth- 
«>  telegrams,  and  received  under  such  drcnm- 
stanoes  as  dearly  to  indicate  that  they  were  so 
sent,  wree  prima  fade  admissihle. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  g  1498.] 

2.  Appeal  and  Error— Habuless  Ebbob— Ad- 
mission or  Evidence. 

Error,  if  any,  in  an  action  against  sellers 
for  a  wrongful  stoppage  in  transitu  of  the  car 

C2  S.E.— 35 


load  of  horses  and  mulos  purchased,  in  admitting 
a  telegram,  was  harmless,  where  it  merely  stated 
what  the  sellers  might  do  in  a  given  contingency, 
and  other  tdegrams  showed  tbkt  the  horses  and 
mules  had  been  stopped. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Bnor,  if  4153-4160.] 

8.  Dauaoes— NouiNAL  Dauages— AWABO  IB- 

BESPECTIVE   OF  ACTDAL   DAMAGE, 

Purchasers  of  a  car  load  of  horses  and  mules 
were  entitled  to  at  least  nominal  damages  for 
a  wrongful  stoppage  thereof  in  transitu  by  the 
sellers. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  IS  7-18.] 

4.  Tbial— Nonsuit— Right  to— Quantum  of 
Damages. 

The  quantum  of  damages,  beyond  those 
which  are  nominal,  must  be  determmed  by  the 
jury,  and  is  not  Involved  in  a  motion  to  nonsuit, 
such  a  motion  being  addressed  always  to  the 
evidence  of  the  cause  of  action,  which  is  com- 
plete where  facts  are  alleged  and  shown  entitling 
a  recovery  of  nominal  damages ;  any  question 
as  to  the  right  to  substantial  damages  being  re 
quired  to  be  raised  by  prayer  for  instructions. 

6.  Pleading— Vabiance— Method  or  Object- 
ing. 

The  question  of  variance,  in  that  an  affida- 
vit for  an  attachment  alleged  a  breach  of  con- 
tract and  the  testimony  showed  a  tort,  cannot 
be  raised  by  motion  to  nonsuit,  which  is  direct- 
ed to  the  proof  of  the  cause  of  action,  and  not 
to  collateral  matters. 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty;   Lyon,  Judge. 

Action  by  Edwards  Bros,  against  Edwin 
Erwin  and  J.  M.  Piper.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

This  is  an  action  brought  by  the  plaintiffs 
to  recover  damages  of  the  defendants.  The 
plaintiffs  alleged  and  Introduced  evidence  to 
prove  that  In  November,  1902,  they  purchased 
of  the  defendants  a  car  load  of  horses  and 
mules  at  the  stockyard  of  the  defendants,  in 
Ft  Scott,  Kan.,  and  gave  in  payment  their 
sight  draft  for  the  amount  of  the  purcliase 
price  on  S.  A.  Woodard  of  Wilson.  This 
draft  was  accepted  by  the  defendants  In  pay- 
ment of  the  said  stock,  and  the  stock  was 
thereupon  shipped  from  Ft  Scott  to  Wilson, 
via  Atlanta,  Ga.  The  plaintiffs  had  been 
dealing  with  the  defendants  for  several  years, 
and  had  purchased  from  them  several  car 
loads  of  stock,  giving  In  payment  therefor 
Bight  drafts  on  S.  A.  Woodard.  These  drafts 
bad  always  been  paid  on  presentation.  S.  A. 
Woodard  was  solvent  The  usual  time  taken 
for  such  shipments  from  Ft.  Scott  to  Wilson 
was  about  seven  days.  The  horses  and  mules 
were  detained  in  Atlanta,  by  the  unlawful  ac- 
tion of  the  defendants,  for  six  days.  When 
they  arrived  In  Wilson  they  were  in  bad  con- 
dition, had  a  disease  known  as  pink  eye,  were 
bruised,  and  had  coughs  and  colds.  The 
plaintiffs  alleged  that  they  were  damaged  In 
a  large  sum  by  reason  of  their  detention. 
The  defense  of  the  defendants  was  that  the 
stock  was  purchased  from  a  corporation  of 
which  the  defendants  were  members,  and  If 
the  plaintiffs  had  any  cause  of  action  on  ac- 
count of  the  detention  of  the  stock,  it  was 
against  the  corporation,  and  not  against  the 


Digitized  by 


Google 


546 


62  SOUTHEASTERN  BEPORTBa 


(N.C. 


defendants  as  Indivlduala.  The  evidence  of 
the  plaintiffs  tended  to  show  that  they  pur- 
chased the  stock  from  the  defendants  as  part- 
ners, and  not  as  a  corporation.  The  Jary,  in 
response  to  the  Issues,  found  the  facts  to  be 
that  the  plaintlffB  purchased  the  stock  of  the 
defendants  as  members  of  a  firm  doing  busi- 
ness under  the  name  of  Erwln-Plper  Horse  & 
Mule  Co.,  and  not  as  a  corporation,  that  the 
defendants  unlawfully  and  without  cause  or- 
dered the  car  load  of  stock  to  be  stopped  at 
Atlanta,  that  the  stock  was  damaged  by  rea- 
son of  being  stopped,  and  that  the  plaintiffs 
sustained  the  damage  assessed  by  reason  of 
the  stopping  of  the  live  stock  in  Atlanta. 
For  the  purpose  of  establishing  the  fact  that 
the  stock  was  unlawfully  and  wrongfully 
stopped  by  the  defendants,  the  plaintiffs  of- 
fered in  evidence  three  telegrams  from  the 
defendants.'  The  telegrams  were  admitted  in 
evidence,  and  the  defendants  excepted.  The 
testimony  tended  to  establish  the  fact  that 
the  second  and  third  telegrams  were  sent  in 
response  to  telegrams  of  the  plaintiffs  to  the 
defendants  at  Ft  Scott,  Kan.,  and  to  Edwin 
Erwln,  one  of  the  defendants,  at  Atlanta,  Oa. 
At  the  close  of  the  testimony  the  defendants 
moved  to  nonsuit  the  plaintiffs.  The  motion 
was  overruled,  and  the  defendants  excepted. 
There  was  a  verdict  for  the  plaintiffs.  A  mo- 
tion for  a  new  trial  by  the  defendants  was 
overruled,  and  Judgment  entered  on  the  ver- 
dict   Defendants  excepted  and  appealed. 

Connor  &  Connor,  for  appellants.  F.  A. 
Woodard,  for  appellees. 

WALKER,  J.  (after  stating  the  facta  as 
above).  The  defendants  objected  to  the  in- 
troduction of  the  telegrams,  upon  the  ground 
that  there  was  no  evidence  they  had  been 
sent  to  them  by  the  plaintiffs.  The  last  two 
telegrams  purported  to  be  in  reply  to  tele- 
grams sent  by  the  plaintiffs  to  the  defend- 
ants, and  were  received  at  a  time  and  under 
such  circumstances  as  clearly  to  indicate  that 
they  were  so  sent  They  tended  to  show  that 
the  defendants  bad  stopped  the  horses  and 
mules  In  transitu  at  Atlanta.  The  author- 
ities sustain  the  ruling  of  the  court  by  which 
the  telegrams  were  admitted.  "A  further  ex- 
ception to  the  rule  requiring  proof  of  hand- 
writing has  been  admitted,  in  the  case  of  let- 
ters received  in  reply  to  others  proved  to 
have  been  sent  to  the  party.  Thus,  where 
the  plaintiff's  attorney  wrote  a  letter  address- 
ed to  the  defendant  at  his  residence,  and  sent 
it  by  the  post,  to  which  he  received  a  reply 
purporting  to  be  from  the  defendant,  it  was 
held  that  the  letter  thus  received  was  admis- 
sible in  evidence,  without  proof  of  the  defend- 
ant's handwriting,  and  that  letters  of  an  ear- 
lier date,  in  the  same  handwriting,  might  al- 
so be  read  without  other  proof."  1  Oreenleaf 
on  Evidence  (l©th  Ed.)  i  575c.  The  principle 
thus  stated  has  been  extended  to  telegrams. 
Taylor  v.  Steamer  Robert  Campbell,  20  Mo. 
264.  "The  courts  have  likened  telegrams  to 
letters,  and  held  that  purported  answers  are 


admissible  as  prima  facie  evidence.  It  is 
well  settled  that  when  a  letter  is  received  in 
due  course  of  mall,  purporting  to  be  in  re- 
sponse to  a  letter  previously  sent  by  the  re- 
ceiver, it  is  presumptively  genuine  and  ad- 
missible. The  principle  upon  which  these 
cases  rests  is  that  there  is  a  presumption  that 
those  in  charge  of  receiving  and  transnuitting 
mail  perform  the  duties  Intrusted  to  them, 
and  this,  coupled  with  the  fact  that  the  letter 
received  on  its  face  purports  to  be  a  reply  to 
the  one  sent,  and  coming  from  the  source 
from  which  it  might  be  expected,  raises  a 
Just  inference  that  it  is  In  fact  a  reply.  We 
see  no  good  reason  why  this  same  presump- 
tion of  the  performance  of  duty  should  not 
obtain  as  to  the  employes  of  a  telegraph  com- 
pany. A  large  portion  of  the  business  of 
the  country  Is  transacted  through  the  medium 
of  such  agencies;  and,  while  it  is  true  that 
mistakes  sometimes  occur,  it  is  also  true  that 
the  postal  service  is  not  infallible.  It  was 
held  in  Commonwealth  v.  Jeffries,  7  Allen. 
556,  83  Am.  Dec.  712,  that  there  is  a  presump- 
tion that,  when  a  telegram  has  been  delivered 
to  the  telegi'aph  company,  and  accepted  by 
the  operator  for  transmission.  It  is  duly  for- 
warded and  received  by  the  addressee.  If 
the  presumption  obtains,  what  is  to  be  Infer- 
red from  the  receipt  of  an  answer  to  such  a 
communication?  Is  it  any  less  strong  than 
the  receipt  of  an  answer  by  mail  to  a  letter? 
We  think  it  is  no  stretch  to  say  that  a  pre- 
sumption arises  that  such  answer  was  in 
either  case  sent  by  the  original  addressee" — 
citing  Armstrong  v.  Thresher  Co.,  5  S.  D.  12, 
67  N.  W.  1131;  Bank  v.  Geisthardt,  55  Neb. 
232,  76  N.  W.  582;  Melby  v.  Osborne,  33 
Minn.  492,  24  N.  W.  253;  1  Greenleaf,  Ev.  § 
673a;  3  Wharton,  Ev.  8  1328.  The  court  ad- 
mitted the  last  two  telegrams.  As  to  the 
first  telegram,  when  considered  In  cotmectlon 
with  the  other  two,  it  appears  to  be  but  a 
part  of  one  and  the  same  correspondence. 
But  if  this  circumstance  be  not  sufficient  to 
let  it  in,  its  contents  are  not  of  such  a  char- 
acter as  to  warrant  the  granting  of  a  new 
trial.  It  merely  states  what  the  defendants 
might  do  in  a  given  contingency,  and  If  it 
was  incompetent,  the  error  in  admitting  it 
was  harmless.  The  other  messages  showed 
that  the  horses  and  mules  had  been  stopped 
at  Atlanta,  and  the  last  one  was  sent  from 
that  place  by  one  of  the  defendants. 

The  defendants  moved  to  nonsuit  the  plain- 
tiff at  the  close  of  the  testimony,  because  of 
the  absence  of  evidence  to  show  that  the  dam- 
age to  the  horses  and  mules  was  caused  by 
the  defendants'  act  in  stopping  them  at  Atlan- 
ta. If  the  defendants  committed  a  wrong  to 
the  plaintiffs  by  stopping  the  horses  and 
mules  at  Atlanta,  the  plaintiffs  were  entitled 
at  least  to  nominal  damages.  Chaffln  v.  Mfg. 
Co.,  135  N.  C.  95,  47  S.  E.  226.  The  quantum 
of  damages,  beyond  those  which  are  nominal, 
must  be  determined  by  the  Jury  under  proper 
instructions  from  the  court  and  is  not  in- 
volved in  a  motion  to  nonsuit    The  latter 
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motion  is  addressed  always  to  tbe  evidence 
of  the  cause  of  action,  which  Is  complete 
when  the  plaintiff  has  alleged  and  shown 
facts  npon  which  they  are  entitled  to  nominal 
damages.  Any  question  as  to  the  right  of 
tbe  plaintiffs  to  recovjer  substantial  damages 
must  be  raised  by  a  prayer  for  instructions. 

The  defendants  also  contended  that  the 
plaintiffs,  in  their  affidavit  for  an  attachment, 
had  alleged  a  breach  of  contract  and  by  the 
testimony  had  shown  a  tort  If  there  Is  any 
sach  variance,  advantage  cannot  be-  taken  of 
it  by  a  motion  to  nonsuit  It  was  a  proper 
subject,  perhaps,  for  a  special  instruction  to 
the  Jury,  npon  an  issue  framed  with  a  view 
to  ascertain  the  legal  character  of  the  par- 
ticular wrong.  Bo  that  the  court,  upon  the 
finding  of  the  Jury,  could  render  Judgment 
accordingly.  It  Is,  though,  enough  to  say 
that  the  question  cannot  be  raised  by  a  mo- 
tion to  nonsuit,  which,  as  we  bare  already 
stated.  Is  directed  to  the  proof  of  the  cause 
of  action,  and  not  to  collateral  matters,  sucu 
as  ancillary  proceedings,  or  to  the  question  as 
to  the  amount  of  the  damages  to  which  the 
plaintiff  may  be  entitled. 

No  error. 

CONNOR,  J.,  did  not  sit  on  the  hearing  of 
tbe  case.  > 


DORSET  v.  TOWN  OF  HENDERSON. 

(Sopreme  Court  of  North  Carolina.    Oct  14, 
1908.) 

1.  iixrSlCIPAL      COBFOBATIORS  —  OHANai     OT 

Gbade  of  Stbezts— Ra.tifioa.tion  bt  Mu- 

iriciFAi.  Atjthobitxes— Effect. 

Where  municipal  authorities  authorize  and 
ratify  the  act  of  the  street  committee  in  chan- 
ging the  grade  of  a  street,  the  act  becomes  the 
act  of  the  municipality  ;  ratification  being  equiv- 
alent to  previous  authority. 

2.  Sams— JT7DI0IAI.  Review. 

Courts  are  precluded  from  inquiring  Into 
the  advisability  of  a  change  of  grade  of  stieeta 
of  a  municipality ;  the  public  use  being  the  dom- 
inant interest,  of  which  the  municiiml  authori- 
ties are  the  exclusive  judges. 

3.  Same  —  Poweb   to    Change    Gbade    of 
Stbeets— Statutes. 

Under  Charted  of  Henderaon  (Laws  1889, 
p.  1002,  c.  241)  {  62,  givlne  the  commissioners 
ezdusive  power  to  change  the  grade  of  streets, 
and  Revisal  1905,  §  2930,  requiring  the  board 
of  commissioneiB  to  keep  and  repair  the  streets 
as  the^  deem  best,  etc.,  the  town  of  Henderson- 
may  <maDge  the  grade  of  its  streets. 

4.  Sahk— Dauaobs  to  Abuttino  Propebtt— 

lilABIUTT. 

A  municipal  corporation,  exercising,  with- 
out negligence  or  wanton  purpose  to  injure  abut- 
ting property,  its  authority  to  change  the  grade 
of  its  streets,  is  not  liable  for  consequential 
damages  to  abutting  property,  unless  a  constitu- 
tional or  statutory  provision  allows  compen- 
sation therefor. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Mnnidpal  Corporations,  {§  925-928.] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;  Cooke,  Judge. 
Action    by    Melville    Dorsey    against   the 


town  of  Henderson.    From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

This  Is  a  civil  action  to  recover  damages 
of  tbe  defendant  for  alleged  injury  to  the 
plaintiff's  property,  consisting  of  a  building 
used  for  stores,  situated  on  Garnett  street 
in  said  town,  caused  by  the  grading  and  low- 
ering of  the  sidewalk  and  street  In  front  of 
the  same.  The  action  was  tried  at  May  term, 
1908,  of  the  superior  court  of  Vance  county, 
his  honor  Judge  Cooke  presiding.  Tbe  fol- 
lowing Issues  were  submitted  to  the  Jury: 
"(1)  Did  defendant.  In  grading  and  construct- 
ing the  sidewalk  In  front  of  plaintiff's  store, 
grade  and  construct  the  same  In  a  negligent, 
unlawful,  wanton,  or  Improper  manner?  Ans. 
Yes.  (2)  If  yes,  what  damage  Is  plaintiff 
entitled  to  recover?  Ans.  91.G00."  At  the 
close  of  tbe  evidence  the  defendant  moved 
to  nonsuit  the  plaintiff,  upon  the  ground  (1) 
that  the  defendant  had  the  lawful  authority 
to  grade  the  sidewalk  and  street  In  front  of 
plaintiff's  property ;  (2)  that  there  Is  no  evi- 
dence that  the  work  was  done  in  a  negligent, 
wanton,  or  Improper  manner.  The  court 
overruled  the  motion,  and  defendant  excepted. 
Upon  the  coming  in  of  the  verdict  his  honor 
rendered  judgment  for  plaintiff,  and  defend- 
ant appealed. 

T.  T.  Hicks,  A.  C.  ZolUcoffer,  and  T.  M. 
Pittman,  for  appellant  F.  S.  Sprulll,  A.  J. 
Harris,  Bennett  Perry,  and  J.  C.  Klttrell,  for 
appellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  the  plaintiff  during  the  year  1885  erected 
on  Garnett  street.  In  the  town  of  Henderson, 
a  two-stoiy  brick  building  abutting  on  the 
sidewalk.  At  that  time  Garnett  street  bad 
been  opened  and,  with  the  sidewalk,  was  in 
use  by  the  public.  In  1903  the  municipal  au- 
thorities, for  the  benefit  and  Improvement  of 
the  town.  Inaugurated  a  scheme  for  the  pav- 
ing and  Improvement  of  the  streets  and  the 
construction  of  a  sewerage  system.  They 
employed  a  competent  engineer,  who,  with 
his  assistant  engineer,  drew  up  and  submitted 
the- plans  and  speclflcations  of  the  work.  The 
plans  as  originally  submitted  by  the  principal 
engineer,  Mr.  Ludlow,  did  not  contemplate 
lowering  the  grade  in  front  of  plaintiff's 
store,  but  to  obviate  the  necessity  for  it  by 
means  of  a  deep  curb  and  a  step.  Upon  fur- 
ther Investigation,  consideration,  and  advice 
tbe  town  authorities  decided  to  grade  tbe 
sidewalk  on  Garnett  street  on  a  level  in- 
cline with  the  curbing,  and  do  away  with 
the  step,  etc.,  as  originally  called  for  In  tbe 
Liudlow  plans.  This  necessitated  lowering  the 
grade  some  16  Inches,  according  to  plaintiff's 
evidence,  at  the  door  of  his  store,  so  as  to 
require  the  construction  of  steps  from  the 
sidewalk  to  the  doorslU,  which  injures  the 
value  of  his  building  as  a  place  of  business. 
Tbe  question  presented  on  this  appeal,  and 
argued  with  much  learning  and  ability  by 
counsel  on  both  aides,  is  the  right  of  a  per- 
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eon  owning  a  building  abutting  on  a  public 
street  to  recover  damages  for  the  diminu- 
tion in  the  value  of  his  property  caused  by 
the  change  in  the  grade  of  the  street,  in  the 
absence  of  any  negligence  In  the  construction 
of  the  work. 

The  learned  counsel  for  the  plaintiff,  Mr. 
SpruUl,  in  his  argument,  as  well  as  in  the 
brief,  admitted  that  this  question  has  been 
"apparently  decided"  by  this  court  adverse 
to  the  contention  of  the  plaintiff.  The  law 
has  been  so  held  by  this  court  in  a  number 
of  cases,  and  in  such  explicit  terms  that  to 
adopt  the  plaintiff's  theories  would  be  to 
overrule  a  long  line  of  well-established  prece- 
dents. The  question  was  first  considered  by 
this  court  in  1848,  and  exhaustively  discussed 
by  Judge  Pearson,  and  the  conclusion  reached 
that,  where  a  municipal  corporation  has  au- 
thority to  grade  its  streets,  it  is  not  liable 
for  consequential  damage,  unless  the  work 
was  done  In  an  unskillful  and  Incautious 
manner.  Meares  v.  Wilmington,  31  N.  C.  73, 
49  Am.  Dec.  412.  This  case  has  been  approv- 
ed and  followed  in  many  adjudications  of 
this  court  in  more  recent  years.  Salisbury  v. 
Railroad,  91  N.  C.  490;  Wright  v.  Wilming- 
ton, 92  N.  C.  160;  Tate  v.  Greensboro,  114 
N.  C.  397,  19  S.  E.  767,  24  L.  R.  A.  671 ; 
Brown  v.  Electric  Company,  138  N.  C.  637,  51 
S.  E.  62,  69  L.  R.  A.  631,  107  Am.  St  Rep. 
654;  Jones  v.  Henderson,  60  S.  E.  894 ;  Ward 
V.  Commissioners,  146  N.  C.  538,  60  S.  E. 
418;  Small  v.  Edenton,  146  N.  C-  527,  60  8. 
E.  413.  In  Thomassen  v.  Railroad  the  sub- 
ject is  referred  to  as  "the  settled  doctrine 
of  this  state."  142  N.  C.  307,  55  S.  B.  201. 
The  adjudications  of  this  court  are  supported 
by  abundant  authority  elsewhere.  Judge  Dil- 
lon says:  "Authority  to  establish  grades  for 
streets  and  to  grade  them  involves  the  right 
to  make  changes  tu  the  surface  of  the  grotmd, 
which  may  injuriously  affect  the  adjacent 
property  owners ;  but,  where  the  power  is  not 
exceeded,  there  is  no  liability,  unless  created 
by  special  constitutional  provision  or  by  stat- 
ute (and  then  only  in  the  mode  and  to  the 
extent  provided),  for  the  consequences  result- 
ing from  the  powers  being  exercised  and 
properly  carried  into  execution."  2  Dillon 
on  Mun.  Corp.  §  1040.  The  law  is  sum- 
marized in  the  Encyclopaedia  as  follows:  "A 
change  of  grade  in  streets  made  by  a  munici- 
pality, if  made  In  accordance  with  statute, 
is  not  such  an  injury  to  adjoining  property 
as  to  require  compensation  to  be  made  to 
owners,  unless  there  is  a  statute  rendering 
the  municipality  liable  therefor."  10  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  1124ff,  citing 
cases  from  England,  Supreme  Court  of  the 
United  States,  and  25  states.  The  same  rule 
of  law  is  recognized  and  asserted  by  the  Su- 
preme Court  of  the  United  States  in  Transp. 
Co.  V.  Chicago,  99  D.  S.  635,  25  L.  Ed.  336, 
and  Smith  v.  Corp.  of  Washington,  20  How. 
135,  15  L.  Ed.  858.  The  principle  upon  which 
such  adjudications  rest  ia  that  in  making  the 


improvements  the  municipality  Is  the  agent 
of  the  state,  and  that  these  agencies,  author- 
ized by  law  to  make  or  Improve  public  high- 
ways, are  not  answerable  for  consequential 
damages,  if  they  act  within  their  jurisdicUon 
and  with  due  care  and  skill.  The  doctrine  ia 
almost  universally  accepted  by  the  state 
courts  of  this  country.  Cooley  on  Const.  Lim. 
p.  542,  and  notes.  The  decisions  in  Ohio,  so 
far  as  we  can  ascertain,  appear  to  be  the 
solitary  exception.  It  is  the  settled  doctrine 
of  the  EIngllsb  courts  since  the  days  of  Ken- 
yon  and  Buller.  Governor  and  (3ompany  of 
the  British  Cast  Plate  Manufacturers  v. 
Meredith,  4  Dum.  &  East  (Term  Rep.)  794:- 
796;  Sutton  v.  Clark,  6  Taun.  28;  Boulton 
V.  Crowther,  2  Bam.  &  Cres.  703.  The  Su- 
preme Court  of  the  United  States  in  the 
above-cited  case  refers  to  this  well-settled 
rule  of  law,  in  these  terms:  "The  doctrine, 
however  It  may  at  times  appear  to  be  at 
variance  with  natural  justice,  rests  upon  the 
soundest  legal  reason.  The  state  holds  its 
highways  in  trust  for  the  public.  Improve- 
ments made  by  Its  direction  or  by  its  author- 
ity are  its  acts,  and  the  ultimate  responsi- 
bility, of  course,  should  rest  upon  it.  But 
it  is  the  prerogative  of  the  state  to  be  ex- 
empt from  coercion  by  suit,  except  by  its 
own  consent  This  prerogative  would  amount 
to  nothing  if  it  does  not  protect  the  agents 
for  improving  highways  which  the  state  is 
compelled  to  employ.  The  remedy,  therefore, 
for  a  consequential  injury  resulting  from  the 
state's  action  through  its  agents,  if  there  be 
any,  must  be  that,  and  that  only,  which  the 
Legislature  shall  give.  It  does  not  exist  at 
common  law.  The  decisions  to  which  we 
have  referred  were  made  in  view  of  Magna 
Charta  and  the  restriction  to  be  found  in 
the  Constitution  of  every  state  that  private 
property  shall  not  be  taken  for  public  use 
without  just  compensation  being  made.  But 
acts  done  in  the  proper  exercise  of  govern- 
mental powers,  and  not' directly  encroaching 
upon  private  property,  though  their  conse- 
quences may  impair  its  use,  are  universally 
held  not  to  be  a  taking  within  the  meaning 
of  the  constitutional  provision.  They. do  not 
entitle  the  owner  of  such*  property  to  com- 
pensation from  the  state  or  its  agents,  or  give 
him  any  right,  of  action.  This  is  supported 
by  an  immense  weight  of  authority." 

It  is  contended,  however,  by  the  plaintiff 
that  the  defendant  is  liable,  because  the 
street  committee  changed  the  Ludlow  plan, 
which  contemplated  a  step,  so  as  to  avoid 
lowering  the  grade  at  plaintiff's  store,  and, 
instead  of  the  step  in  the  sidewalk,  altered 
the  grade,  when  such  alteration  was  unneces- 
sary. The  record  shows  that  the  municipal 
authorities  fully  authorized  and  ratified  the 
act  of  the  committee,  and  consequently  such 
act  became  the  act  of  the  municipality  it- 
self. Ratification  is  equivalent  to  previous 
authority.  As  said  by  Mr.  Justice  MacRae, 
in   a  strong   opiulon  in   Wolf   v.    Pearson, 
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"Tlie  city  had  the  right  to  grade  the  street, 
an4  by  Its  subsequent  assent  It  has,  In  ef- 
fect, commanded  the  act  complained  of  to 
be  done,"  and  again,  "This  doctrine  of  rati- 
fication will,  in  some  instances,  apply  to  torta 
as  well  as  contracts."  114  N.  C,  at  page  631, 
19  S.  C,  at  page  266.  Into  the  advisability 
of  this  change  the  courts  are  precluded  from 
Inqalrlng.  The'  public  use  is  the  dominant 
interest,  and  of  this  the  municipal  authori- 
ties are  the  exclusive  Judges.  As  is  well 
said  by  the  Chief  Justice  In  Small  v.  Edenton, 
146  N.  C,  at  page  527,  6  S.  E.,  at  page  414: 
"If  every  ordinance  were  subject  for  ap- 
proval upon  the  verdict  of  Juries,  it  would 
be  impossible  to  regulate  the  streets  and 
sidewalks  so  as  to  secure  conformity,  con- 
venience, protection  firom  fire,  proportion,  and 
sightliness,  and  other  necessary  things  in- 
cident to  the  growth  and  development  of 
modem  municipalities.  These  views  are  dis- 
tinctly declared  in  Tate  v.  Greensboro,  114 
N.  C.  399,  19  S.  B.  767,  24  L.  R.  A.  671. 
•  •  *  That  authority  has  often  been  cited, 
and  we  adhere  to  it."  But  we  will  say  in 
this  connection  that  the  advisability  of  the 
change  finds  support  in  the  testimony  of  both 
the  civil  engineers,  Ludlow  and  White.  There 
is  no  evidence  whatever  that  the  change  was 
induced  by  any  hostility  to  plaintiff,  or  by 
a  wanton  purpose  to  injure  him.  Nor  is 
there  any  evidence  that  the  work  was  negli- 
gently or  unsklllfully  done.  The  legislative 
authority  to  change  the  grade  Is  ample.  "Said 
commissioners  shall  have  the  exclusive  pow- 
er to  open,  alter  or  change  the  streets,  alleys 
and  ways  of  said  town,  and  also  their  grade." 
Charter  of  Henderson,  Laws  1889,  p.  1002, 
c.  241,  i  62.  "The  board  of  commissioners 
shall  provide  for  keeping  in  repair  the  streets 
and  bridges  of  the  town,  in  such  manfaer  and 
to  the  extent  they  may  deem  best,  and  may 
cause  such  improvements  in  the  town  to  be 
made  as  may  be  necessary."  Revisal  1905, 
S  2930.  There  is  no  constitutional  or  statu- 
tory provision  allowing  compensation  In  this 
class  of  cases;  and.  In  the  absence  of  such, 
we  must  hold  that  the  injury  to  the  plaintiff 
Is  damnum  absque  Injuria. 

The  motion  to  nonsuit  is  allowed. 

Error. 


In  re  KNOWLBS'   ESTATE  et  al.  ' 

(Supreme  Court  of  North  Carolina.     Oct  14, 
1908.) 

1.  ExEctrroKS  awd  Admiristbatobs  —  Remov- 
al—Insolvekot. 

An  executor  will  not  b«  removed  because 
of  insolvency,  where  that  condition  existed  when 
the  will  was  executed  and  was  known  to  testa- 
tor, unless  it  appears  that  be  U  wasting  or  mis- 
applying the  assets. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  g  244.] 

2.  Samb— Bond. 

A  bond  will  not  be  required  of  an  executor, 
where  it  docs  not  appear  that  he  is  wasting  or 
misapplying   the  assets,  and  there   is  no  well- 


grounded  apprehension  that  a  devastavit  will  be 
committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  H  144- 
147.] 

3.  Wiix»—CoNBTBUc?noN— Intent  or  Testa- 

TOB. 

In  the  construction  of  a  will,  the  court  must 
ascertain  and  effectuate  the  testator's  intention. 
[Bid.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  49,  Wilis,  f!  955-961.] 

4.  Sake— Use  of  SPECino  Pebsonal  Pbop- 

EBTT. 

A  testator  bequeathed  to  his  wife  all  his 

Sersonal  proi[)erty  to  use  for  life,  and  at  her 
eath  to  be  divided  amoni;  others.  He  also  gave 
to  his  wife,  during  her  lifetime,  full  control  of 
his  land  and  real  property.  In  another  Item  he 
gave  all  the  "rest  and  residue"  of  his  property 
to  be  equally  divided  among  his  children  and 
grandchildren.  His  wife  was,  at  his  death, 
about  73  years  old,  and  the  personal  property 
consisted  of  horses,  cows,  farm  machinery,  and 
household  furniture.  Held  that,  in  view  of  the 
age  of  the  wife  and  the  character  of  the  prop- 
erty bequeathed,  it  was  the  intention  of  the  tes- 
tator that  she  should  have  the  use  of  the  specific 
property  during  her  life,  and  not  merely  the  in- 
terest on  the  proceeds  of  its  sale. 

5.  Life  Estates  —  Possession  of  Pebsonai. 
Pbopebtt— Secubitt  fbom  Lite  Tenant. 

Where  remaindermen  in  personal  property 
are  given  permission  by  the  court  to  apply  for  a 
receiver  thereof,  if  it  shall  appear  that  the  life 
tenant  and  her  joint  executor  of  decedent  are 
wasting  the  property,  it  is  not  necessary  to  re- 
quire security  from  the  life  tenant  for  its  preser- 
vation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Life  Estates,  (  18.J 

6.  EXECUTOBS  AND  ADlflNISTBATOBS— ACTIONS 

Against  Exeodtobs— Costs. 

In  an  action  by  remaindermen  of  personal 
property  against  the  life  tenant  and  another, 
executors,  charging  misconduct,  the  remainder- 
men were  properly  charged  with  costs  oq  failing 
to  sustain  the  charges. 

Appeal  from  Superior  Court,  Sampson  Cotm- 
ty ;  Neal,  Judge. 

Petition  by  B.  B.  Knowles  and  others  to 
require  Margaret  Knowles  and  another,  ex- 
ecutors of  David  J.  Knowles,  to  file  an  in- 
ventory, and  show  cause  why  they  should 
not  give  a  bond,  or,  in  default  thereof  be. re- 
moved. From  a  Judgment  of  the  superior 
Judge  affirming  the  Judgment  of  the  clerk 
dismissing  the  petition,  petitioners  appealed. 
Affirmed. 

David    J.    Knowles,    lately    domiciled    in 

Sampson  cotmty,  died  on  the day  of 

November,  1907,  having  first  made  and  pub- 
lished bis  last  will  and  testament,  the  first 
item  of  which  is  In  the  following  words:  "I 
give,  devise  and  bequeath  nnto  my.  wife,  Mar- 
garet Knowles,  all  my  personal  property,  to 
use  as  long  as  she  lives  and  at  her  death  to 
be  equally  divided  among  my  children,  my 
grandchildren  Fred  Knowles  and  Leona 
Knowles  to  share  as  one  child.  Also  I  give 
unto  my  wife,  during  her  lifetime,  full  privi- 
lege and  control  of  my  land  and  real  estate." 
In  another  item  he  gave  all  the  "rest  and 
residue"  of  his  personal  property  or  real  es- 
tate to  be  equally  divided  between  his  chil- 
dren and  grandchildren.     He  appointed  Us 
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wife,  Margaret  Enowleg,  and  A.  W.  Knowles 
executors,  etc.  The  will  was  duly  admitted 
to  probate  on  the  8th  day  of  November,  1907, 
and  the  executors  duly  qualified.  On  Decem- 
ber 27,  1907,  the  executors  returned  to  the 
court  an  account  of  sale  of  a  portion  of  the 
personal  property,  which  came  into  their 
hands  from  ,the  estate  of  their  testator, 
,  amounting  to  $121.32.  On  February  15,  1908, 
the  petitioners  filed  In  the  superior  court  a 
petition,  alleging  that  they  had  an  Inter- 
est in  the  real  and  personal  property  of 
the  testator;  that  at  the  time  of  bis  death 
he  had  a  large  amount  of  cash  on  hand,  be- 
sides notes  and  other  solyent  credits,  and  a 
greal  deal  of  personal  property,  which  ought 
to  have  come  Into  the  hands  of  the  executors ; 
that  they  had  failed  to  file  an  Inventory,  as 
required  by  law;  that  they  were  Insolvent, 
etc. — praying  that  they  be  required  to  file  an 
Inventory,  and  to  show  cause  why  they  should 
not  be  required  to  give  a  justified  bond,  and, 
in  default  thereof,  that  they  be  removed. 
Pursuant  to  the  petition  the  clerk  issued  a 
citation  to  the  executors  to  show  cause,  etc. 
In  reply  to  said  notice  the  executors  filed 
their  answer,  admitting  that  certain  personal 
property  came  into  their  bands;  that  they 
were  not  concerned,  as  executors,  with  any 
of  the  personal  property,  saving  and  except- 
ing a  sufficiency  to  pay  off  the  debts  of  the 
testatOT,  and  that  they  had  sold  enough  for 
that  purpose,  and  had  settled  all  of  the 
debts,  etc.;  that  under  the  terms  of  the  will 
the  widow,  Margaret  Knowles,  was  given  all 
of  the  personal  property.  They  deny  the 
right  of  the  petitioners  to  question  their  man- 
agement of  the  estate.  On  March  9,  1908, 
the  clerk  made  an  order  directing  the  ex- 
ecutors, on  or  before  March  19,  1908,  to  file 
an  Inventory,  etc.  On  said  day  the  executors 
filed  an  Inventory  of  the  personal  property 
which  was  delivered  to  or  retained  by  the 
widow,  under  the  provisions  of  the  will,  con- 
sisting of  2  mules,  1  horse,  11  head  of  cattle, 
9  bogs,  1  wagon,  a  lot  of  household  and 
kitchen  furniture,  and  some  agricultural  im- 
plements, 20  barrels  of  com,  1,000  pounds 
shucks,  600  pounds  fodder,  and  $580  In  mon- 
ey. The  money  was  deposited  In  the  bank  to 
the  credit  of  Mrs.  EInowles.  They  also  filed 
an  account,  showing  the  receipt  of  $121.32 
from  sale  of  property,  and  the  payment  of 
$168.68  on  account  of  debts,  burial  expenses, 
tombstone,  doctor's  bill,  taxes,  attorney's  fee, 
etc.  On  the  hearing  the  clerk  found,  upon  the 
evidence  a.nd  exhibits,  that  the  executors 
were  competent  to  manage  the  estate  of  their 
testator,  and  that  it  had  not  been  squandered 
or  misapplied,  and  that  no  fraud  had  been 
practiced,  or  attempted  to  be  practiced.  He 
rendered  Judgment  dismissing  the  petition 
and  taxing  the  petitioners  with  the  cost. 
From  this  Judgment  petitioners  appealed  to 
the  Judge,  who  affirmed  the  Judgment  requir- 
ing'the  executors  to  file  In  the  clerk's  office, 
every  four  months,  a  statement  of  their  ac- 
count, with  permission  to  petitioners.  If  It 


appeared  that  they  were  wasting  the  estate, 
to  apply  for  the  appointment  of  a  receiver. 
From  this  Judgment  petitioners  appealed. 

Faison  &  Wright,  for  appellants.  Fowler  & 
Grumpier  and'  John  D.  Kerr,  for  appelleea 

CONNOR,  J.  We  concur  with  the  order 
made  by  his  honor  affirming  the  action  of  the 
clerk.  It  is  settled  that  the  court  will  not 
remove  an  executor  by  reason  of  Insolvency, 
when  such  condition  existed  at  the  time  the 
will  was  executed  and  was  known  to  the 
testator,  unless  it  appears  that  he  is  wasting 
or  misapplying  the  assets.  Barnes  v.  Brown, 
79  N.  a  401;  McFadyen  v.  Council,  81  N.  O. 
195.  In  the  absence  of  any  such  reason,  or 
any  well-grounded  apprehension  that  a  devas- 
tavit will  be  committed,  a  bond  will  not  be 
required.  The  clerk  In  this  case  finds  that 
the  property  sold  by  the  executors  has  been 
duly  accounted  for  and  the  debts  paid.  The 
accounts  filed  and  made  a  part  of  t^e  record 
sustain  the  finding.  The  petitioners,  how- 
ever, insist  that,  by  delivery  to  the  widow  of 
the  personal  property  not  sold.  Including  the 
money  on  hand,  the  executors  have  committed 
a  devastavit  They  contend  that  it  was  the 
duty  of  the  executors  to  have  sold  the  prop- 
erty, and  with  the  proceeds,  together  with  the 
money  on  hand,  created  a  fqnd,  to  be  In- 
vested during  the  lifetime  of  the  widow, 
paying  to  her  the  interest,  to  the  end  that, 
upon  her  death,  the  corpus  be  paid  to  them. 
The  learned  and  diligent  counsel  cited  to  us 
a  number  of  cases  which  he'  contended  sus- 
tained his  view.  It  Is,  of  course,  the  duty  of 
the  court.  In  all  cases  Involving  the  construc- 
tion of  a  will,  to  ascertain  and  effectuate 
the  Intention  of  the  testator.  This,  it  has 
been  wisely  said,  Is  the  "pole  star"  by  which 
the  court  will  be  guided.  While  this  statu- 
tory proceeding  is  not,  in  a  strict  sense,  a 
suit  to  have  the  will  construed,  it  becomes 
necessary  to  do  so  for  the  purpose  of  ascer- 
taining whether.  In  delivering  the  property 
and  paying  the  money  to  the  life  tenant,  the 
executors  have  committed  a  devastavit  For 
this  purpose  only,  and  not  for  the  purpose  of 
concluding  the  parties  in  interest  in  any  other 
properly  Instituted  proceeding,  we  proceed  to 
consider  the  duty  of  the  executors  under  the 
provisions  of  the  wilL 

In  Smith  V.  :Barham,  17  N.  G.  420,  25  Am. 
Dec.  721,  Ruffin,  C.  J.t  discussed  the  question 
respecting  the  duty  of  the  executor  when 
specific  articles  were  given  to  one  for  life, 
with  remainder  over,  and  when,  after  dispos- 
ing of  his  estate  by  specific  bequests,  the  tes- 
tator gives  the  residue  to  one  for  life  with 
remainder  over.  While  conceding  the  diffi- 
culty of  carrying  out  the  intention  of  the 
testator,  in  "most  cases,"  by  following  the 
"positive  and  ancient  rule  of  the  common 
law,"  he  concludes :  "That  when  a  residue  is 
given  as  such,  it  is  to  be  sold  by  the  execu- 
tor. The  several  things  are  not  given,  the 
testator  supposing  them  not  worth  giving  as 
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cori>ora,  not  knowing  how  mnch  or  wblch  of 
them  It  may  be  absolutely  necessary  to  sell 
for  payment  of  debts  and  pecuniary  legacies." 
"When  there  Is  a  gift  of  a  specific  chattel 
for  life,  and  then  over,  the  executor  may  as- 
sent to  the  legacy,  and  discharge  himself 
from  liability  to  the  remainderman,  by  deliv- 
ering it  to  the  tenant  for  life,  for  the  assent 
to  that  lega<7  is  an  assent  to  the  one  in  re- 
mainder." The  Chief  Justice  notes  that  it 
was  formerly  held  that  the  executor  should 
take  from  the  legatee  for  life  a  bond  that  the 
article  should  be  forthcoming  at  his  death, 
but  that  now,  unless  there  is  collusion,  the 
life  tenant  is  only  required  to  give  a  receipt 
to  the  executor,  unless  there  is  cause  to  be- 
lieve that  the  article  will  be  destroyed  or 
sent  away.  The  rule  laid  down  in  Smith  v. 
Barham  was  followed  in  Jones  v.  Simmons, 
42  N.  a  178.  As  in  Barham's  Case,  there 
was  a  gift  for  life  of  the  resldhe,  subject  to 
the  payment  of  debts.  In  Rltch  v.  Morris,  78 
N.  C  377,  the  gift  for  life  was  subject  to  the 
payment  of  debts  and  charges  of  administra- 
tion. Judge  Bynum,  with  his  usual  industry 
and  deamess,  reviews  the  cases  which,  at 
first  glance,  appear  to  be  conflicting,  and 
shows  that  they  follow  the  distinction  made, 
or  rather  pointed  out,  in  Smith  v.  Barham, 
supra.  Referring  to  the  cases  in  which  the 
executor  was  directed  to  deliver  to  the  lega- 
tee for  life  the  articles  bequeathed,  he  says : 
"There  being  no  bequest  of  a  general  residue 
for  life,  these  latter  cases  have  no  applica- 
tion, and  Smith  v.  Barham  stands  unopposed 
to  any  of  the  cases  we  have  reviewed."  We 
note  some  of  the  cases  referred  to  by  Judge 
Bynum.  In  Tayloe  v.  Bond,  45  N.  a  5  (25), 
Pearson,  J.,  referring  to  Barham  Case  and 
Jones  Case,  supra,  says:  "In  those  cases  a 
mixed  and  indiscriminate  fund  is  g^ven  as  a 
residue  to  one  for  life  with  a  limitation 
over."  Bnnmerating  the  distinctive  features 
-of  the  several  wills,  he  says:  "The  very  ob- 
ject of  the  gift  Is  that  Mrs.  Ashbvum  may  be 
supported  by  the  use  of  the  property."  The 
same  conclusion  was  reached  for  the  same 
reason  in  Williams  v.  Cotten,  56  N.  C.  895. 
In  Chambers  v.  Bumpass,  72  N.  C.  429,  the 
bequest  was  "all  of  -the  residue  of  my  es- 
tate," etc.  Pearson,  O.  J.,  finds  in  this  lan- 
guage "the  intention  of  the  testator  that  the 
plaintiff  should  enjoy  the  use  of  his  house, 
furniture,  farming  implements,  specifically, 
during  her  life  or  single  state,  and  not  that 
she  should  have  the  interest,  or  what  It 
should  sell  for."  He  says :  "This  is  not  a  re- 
siduary legacy,  but  a  universal  legacy."  The 
Chief  Justice  cites  none  of  the  authorities. 
It  is  not  necessary  that  we  shall  inquire 
whether  the  decision  is  in  harmony  with 
Smith  V.  Barham,  In  any  view  It  sustains  the 
judgment  in  this  appeal.  In  Hodge  v.  Hodge, 
72  M.  0.  616,  tliere  was  a  legacy  of  money 
for  "the  use  and  benefit"  of  one  for  life,  re- 
mainder over.  The  court  held,  upon  the  au- 
thority of  Camp  V.  Smith,  68  N.  C.  637,  that 
the  executor  should  pay  the  money  to  the 


legatee  without  requiring  bond.  Settle,  J., 
says:  "The  principle  seems  to  be  that,  as 
the  testator  has  Intrusted  him  with  the  money 
without  requiring  security,  no  person  has  au- 
thority to  do  so."  In  Brltt  v.  Smith,  86  N.  C. 
305,  the  testator  gave  to  his  wife  "all  of  my 
personal  property"  during  her  natural  life  or 
widowhood,  and  after  her  death  or  widow- 
hood, over,  etc.  Buffln,  J.,  reviewed  the  au- 
thorities, saying:  "So  far  as  we  have  been 
able  to  Inform  ourselves,  from  a  critical  ex- 
amination of  all  the  adjudications  upon  the 
subject  to  which  we  have  access,  no  opera- 
tion has,  in  any  instance,  been  given  to  the 
rule  (In  Barham's  Case),  save  in  the  case  of 
a  residuary  bequest  given  eo  nomine  as  such." 
The  language  of  the  learned  justice  Is  so  ap- 
propriate that  we  quote  it  as  conclusive  of 
this  appeal.  He  says:  "We  are  struck,  at 
the  very  outset,  with  the  strong  purpose  man- 
ifested by  the  testator  to  make  an  ample 
and  certain  provision  for  bis  wife.  By  one 
comprehensive  clause  he  gives  her  all  bis 
lands  for  life,  and,  with  the  slight  exceptions 
indicated,  all  his  personalty,  the  latter  con- 
sisting. In  a  great  degree,  of  articles  abso- 
lutely essential  to  the  enjoyment  of  the 
former,  and  indeed,  we  may  say,  necessary 
to  her  immediate  comfort-  and  support,  and 
such  as  she  could  not  supply,  in  the  event 
of  a  sale,  without  incurring  debt  or  other  in- 
convenience." The  language  of  the  will  In 
this  appeal,  the  age  of  the  wife,  the  inven- 
tory showing  the  character 'Of  the  property 
bequeathed,  all  point  with  unerring  Certainty 
to  the  Intention  of  the  testator.  It  is  the 
expression  of  the  purest  and  highest  senti- 
ment, and  manifest  duty  of  the  husband,  to 
provide  for  the  comfort  and  welfare  of  the 
wife,  free  from  molestation  or  interference 
on  the  part  of  those  whose  duty  It  is  to  be 
her  aid  and  comfort,  after  a  lifetime  spent 
In  their  rearing  and  support.  It  would  do 
violence  to  the  testator's  sense  of  obligation 
and  duty  to  so  construe  this  provision  for  his 
widow  as  to  strip  her  of  the  substance  gath- 
ered by  their  joint  industry  and  frugality, 
sell  the  household  and  kitchen  furniture,  not 
only  necessary  to  her  comfort,  but  having 
sacred  association  with  her  married  life,  its 
joys  and  sorrows.  To  give  her  land  and 
leave  her  without  supplies,  implements,  team 
and  other  necessary  property  to  make  it 
contribute  to  her  support,  would  be  most  un- 
reasonable and  unjust.  The  property  and 
money  are  hers,  to  use  for  her  support  and 
comfort.  The  executors  properly  delivered 
to  her.  They  have  paid  the  debts,  funeral 
expenses,  and,  so  far  as  this  record  shows, 
freely  discharged  their  duty  according  to 
law.  She  Is  entitled  to  use  the  property.  In- 
cluding the  money,  to  supply  her  needs,  for 
her  support  in  the  state  and  manner  suited 
to  her  age,  health,  and  condition  in  life.  The 
inventory  shows  what  she  has  received,  Aid 
what  ia  not  consumed  in  the  use  will,  at  her 
death,  go  to  the  petitionera 
But  it  is  said  that  she  claims  it  all  as  her 
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own,  to  do  witb  as  she  pleases,  and  should, 
therefore,  be  required  to  give  security.  His 
honor's  Judgment  fully  protects  them.  Com- 
plaint is  made  that  the  costs  are  taxed 
against  the  petltionera  The  clerk's  findings 
of  fact,  sustained  by  his  honor,  show  that 
they  were  OTerazudous  about  the  widow's 
legacy.  Falling  to  sustain  the  charge  of  mis- 
conduct, It  Is  but  Just  that  they  pay  the  cost. 
The  statute  so  directs. 
The  Judgment  Is  affirmed. 

HOKE,  j:,  concurs  In  result 


DLLBRY  et  al.  v.  GDTHRIBJ. 

(Supreme  Court  of  North  Carolina.     Oct  14, 
190&) 

1.  CouBTS—RurES— Appeal  and  Ebbob— Reo- 
OBD— Sttmicabt  or  Exceptions. 

Supreme  Court  Rule  No.  21  (53  S.  E.  tH). 
prcrviding  that  a  case  will  not  be  heard  until 
there  shall  be  put  in  the  record,  as  required  by 
rule  19  (2),  a  summa^  of  cxcqitions  taken  on 
the  trial,  and  those  taken  In  10  days  thereafter 
to  the  charge,  and  that  those  not  bo  set  oat 
will  be  deemed  abandoned,  is  reasonable  and 
just 

2.  Appeal  akd  Ebbob  —  BxcEFTiOHs—Sunn- 

CIENOT. 

An  appeal  Is  a  sufficient  exception  to  the 
judgment  under  Revisal  1905,  S  ]2>42,  provid- 
ing  that  no  exception  is  required  as  to  errors 
appearing  on  the  face  of  the  record. 

FEd.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  g  1572.] 

3.  Same— Assignment  op  Ebbob— JtjnaMENT. 

An  appeal  is  a  sufficient  assignment  of  er- 
ror to  a  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  8,  Appeal  and  Error,  {  2977.] 

4.  Same— JuDOMENT  on  Demubbkb. 

Under  Revisal  1905,  i  475.  providing  that 
a  detnurrer  shall  be  disregarded  unless  it  speci- 
fies the-  grounds  of  objection  to  the  complaint, 
an  assignment  of  error,  en  appeal  from  a  judg- 
ment on  demurrer,  must  specify  which  of  the 
grounds  of  demnrrer  is  relied  on. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  g  3004.] 

5.  Same— JnaiSDionoNAi,  Objections— Time. 

A  demnrrer  for  lack  of  facts  or  jurisdiction 
in  the  court  may  be  made  ore  tenns,  and,  under 
Supreme  Court  Rule  27  (53  S.  E.  viii),  excep- 
tions to  rulings  thereon  may  be  taken  for  the 
first  time  in  the  Supreme  Court,  and  if  not  as- 
signed, the  court  may  take  notice  thereof  of  its 
own  motion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |§  lie«-1172.] 

6.  Public  Lands— Lands  of  Estate— Entbt 
Pbooeedings. 

Defendants  made  an  entry  on  "Batte^  Is- 
land," claiming  the  same  to  lie  in  New  Han- 
over county.  Plaintiffs  entered  their  protest 
under  a  grant  for  such  island  as  lying  in  Bruns- 
wick county.  Held  that,  in  the  absence  of  any 
controversy  that  the  Island  entered  by  defendant 
wag  the  same  locus  in  quo  of  which  protestants 
held  a  grant,  the  issue  as  to  whether  the  island 
was  located  in  one  county  or  the  other  was  de- 
terminable in  the  protest  proceeding;  It  being 
conceded  that,  if  the  island  did  not  lie  in  New 
Hanover,  the  grant  defendants  sought  was  void 

Appeal   from   Superior  Court,  New  Han- 
over County,;   Neal,  Judge. 


Entry  protest  proceeding  between  WUlIam 
A.  Guthrie,  entryman,  and  F.  B.  Ullery  and 
others,  protestants.  Judgment  for  entrymeu, 
and  protestants  appeal.    Reversed. 

Guthrie  &  Guthrie,  for  appeUauts.  a  Ed. 
Taylor,  for  appellee. 

» 

CLARK,  a  X  Rule  21  of  this  court  (53 
S.  B.  vll)  provides:  "A  case  will  not  be 
heard  until  there  shall  be  put  in  the  record* 
as  required  In  Rule  19  (2),  the  summary  of 
exceptions,  taken  on  the  trial,  and  those  tak- 
en In  ten  days  thereafter  to  the  charge. 
Those  not  thus  set  out  will  be  deemed  to  be- 
abandoned."  Rule  20  prescribes  the  action 
which  the  court  may  take  if  this  Is  not  done. 
This  is  a  reasonable  and  Just  rule,  wblcb 
obtains  In  perhaps  nearly  all  appellate  courts, 
and  is  the  result  of  experience  which  has- 
sbown  the  benefit  of  thus  Indicating  at  a 
glance  to  opposing  counsel,  and  the  court  as- 
well,  the  propositions  of  law  which  will  be- 
debated.  It  imposes  no  burden  on  the  appel- 
lant thus  to  sift  out  of  the  numerous  excep- 
tions taken,  out  of  abundant  caution,  on  the- 
trial,  those  which  he  will  rely  upon  and  dis- 
cuss upon  appeal.  We  can  add  nothing  to- 
wbat  has  been  said  by  this  court  in  Lee  r. 
Balrd,  146  N.  a  362,  89  S.  B.  876.  It  is  in- 
dispensable, in  all  courts,  that  there  should 
be  some  rides  of  practice,  else  there  will  be 
hopeless  disorder  and  confosion.  It  is,  for- 
the  same  reason,  not  ao  Important  what  the 
rules  are  as  that  the  rales,  whatever  they 
may  be,  shall  be  impartially  applied  to  all, 
and  that  changes  shall  be  pfospective  by 
amendment  to  the  rules,  and  not  retroactive, 
by  granting  exemption  to  some  which  has- 
been  denied  to  others. 

It  has  always  been  held  that  an  appeal  Is 
itself  a  sufficient  exception  and  assignment 
of  error  to  the  Judgment ;  for  that  is  a  mat- 
ter appearing  upon  the  ftice  of  the  record 
proper,  and  as  to  errors  on  the  face  of  the- 
record,   no  exception  is   required.     Revlsal. 
1905,    i   1542.     This    is    fully    discussed   in 
Thornton  v.  Brady,  100  N.  a  38,  5  8.  B.  910, 
which  has  been  repeatedly  cited  since.    But 
if  an  exception  and  assignment  of  error  to- 
the  Judgment  were  necessary,  the  appeal  it- 
self is  a  sharp  assignment  that  the  facts- 
found  or  admitted  do  not  Justify  the  Judg- 
ment   Appomattox  (Company  v.  Buffaloe,  121 
N.  C.  87,  27  S.  B.  999;    Murray  v.  Souther- 
land,  125  N.  C.  176,  84  S.  B.  270;    Delozier- 
V.  Bird,  123  N.  0.  692,  81  S.  E.  834;    Cuni- 
mings  T.  Hoffman,  113  N.  C.  269,  18  S.  E.  170. 
Of  coarse  if  the  appeal  is  an  exception  to- 
the  Judgment  it  is  on  the  ground  that  the 
facts  found  or  admitted  do  not  Justify  the- 
Jadgment.    And  when  there  are  no  other  ex- 
ceptions in  the  case,  this  one  exception  can- 
not be  grouped.    It  has  been  urged  that.  It 
an  appeal  is  itself  an  exception  to  the  Judg- 
ment and  when  it  is  the  only  exception  it 
cannot  be  grouped,  that  therefore,  when  a. 
.demurrer  is  sustained  or  overruled,  the  ap-- 
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I>eal  from  mich  Judgment  la  a  aufflcient  aa- 
glgnment  It  wovdd  be,  bnt  for  the  fact  tbat 
Revlaal  1905,  g  475,  provides:  "The  demur- 
rer shall  distinctly  specify  the  grounds  of  ob- 
jection to  the  complaint.  Unless  It  does  so, 
It  shall  be  disregarded."  Therefore,  on  ap- 
peal from  a  Judgment  on  a  demurrer,  the  as- 
signment of  error  should  specify  which  of 
the  grounds  set  out  in  the  demurrer  will  be 
relied  upon  on  appeal.  If  only  one,  that 
■bould  be  specified,  elBe  the  demurrer  is  gen- 
eral, and  therefore  "to  be  disregarded."  Re- 
visal,  475.  A  demurrer  cannot  state  generally 
that  a  complaint  la  invalid,  but  must  specif 
wherein.  When  the  demurrer  is  on  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action,  or  that  the  court  does  not 
have  Jurisdiction,  It  may  be  taken  ore  tenua, 
and  Rule  27  (53  8.  E.  Till)  provides  that 
such  exceptions  can  be  taken  even  for  the 
first  time  in  this  court,  and  Indeed,  If  not  as- 
signed, the  court  should  take  notice  of  them 
ex  mero  motn.  An  appeal  being  of  itself  an 
exception  to,  and  assignment  of  error  in,  the 
Judgment,  and  when  there  is  (as  in  this  case) 
no  other  assignment  of  error  Incapable  of 
being  grouped,  the  motion  to  dismiss  for  non- 
compliance with  rule  21  must  be  denied. 

The  defendant  made  an  entry  of  "Battery 
Island,"  which  it  claims  Is  In  New  Hanover. 
The  plalntlfTs  entered  their  protest,  on  the 
ground  that  they  held  the  grant  for  said 
"Battery  Island"  as  lying  in  Brunswick  coun- 
ty. It  Is  not  controverted  tbat  the  protes- 
tanta  bold  sach  grant,  and  that  It  Is  valid  If 
"Battery  Island"  lies  In  Brunswick.  Nor  is 
It  controverted  that  "Battery  Island"  entered 
by  the  defendant  Is  the  same  locos  In  quo  for 
which  the  protestants  hold  a  grant.  The  de- 
fendant contends  tbat  the  protest  should  be 
dismissed,  because,  though  It  la  the  same 
locus  in  quo,  his  entry  describes  It  as  being 
In  New  Hanover,  and  that  he  should  be  al- 
lowed to  go  on  and  take  out  his  grant,  leav- 
ing the  question  whether  the  island  lies  In 
New  Hanover  or  Brunswick  to  be  tested  In 
another  action.  The  protestants  contend  that, 
the  locns  In  quo  being  the  same  "Battery  Is- 
land," Reviaai  1906,  {  1709.  provides,  "if  any 
person  shall  claim  title  to,  or  an  Interest 
In  land  covered  by  the  entry,"  he  can  file 
protest  and  proceed  aa  the  plaintiffs  have 
done.  If  It  be  conceded,  as  the  defendant 
contends,  that  the  validity  of  his  entry  and 
of  protestants'  grant  depends  upon  whether 
"Battery  Island"  lies  In  New  Hanover  or 
Brunswick,  we  can  conceive  of  no  reason 
why  that  fact  cannot  be  determined  upon  an 
Issue  submitted  to  the  Jury  in  this  case,  fully 
as  well  as  It  could  be  if  the  defendant  were 
permitted  to  go  on  to  perfect  his  grant  and 
test  the  question  in  an  action  of  ejectment. 
The  law  does  not  love  multiplicity  of  suits 
nor  circuity  of  action,  but  will  i^ve  relief, 
when  It  can  be  done,  wltbont  prejudice,  In  a 
pending  action.  It  is  true,  as  defendant  con- 
tends, that,  If  the  island  does  not  lie  In  New 
Hanover,  the  grant  he  seeks  will  be  void. 


but  there  is  no  reason  why  that  question 
should  not  be  determined  In  this  proceeding. 
We  are  not  Inadvertent  that  the  plaintiffs 
contend,  by  virtue  of  Revlsal  1005,  §  1737, 
that.  If  "not  knowing  the  county  line,"  even 
if  they  hold  under  a  grant  describing  the 
land  as  lying  in  Brunswick  when  In  truth  It 
lies  In  New  Hanover  their  grant  is  good  and 
valid.  The  defendant  relies  upon  Harris  v. 
Norman,  96  N.  C.  62,  2  S.  B.  72.  But  that 
point  was  not  passed  on,  and  Indeed  cannot 
arise,  unless  and  until  It  Is  found  as  a  fact 
that  "Battery  Island"  lies  In  New  Hanover. 
For  all  that  now  appears  it  may  He  In  Bruns- 
wick. The  defendant,  In  the  language  of  Re- 
vlsal 1905,  f  1709,  Is  claiming  to  lay  an  en- 
try, and  Is  asking  a  grant  for  the  Identical 
land  named  and  described  In  the  grant  held 
by  the  plaintiffs.  The  protest  having  been 
dismissed  on  the  ground  that  the  complaint 
did  not  state  a  cause  of  action,  tbat  is  the 
only  point  presented,  and  tbat  ruling  Is  re- 
versed. 


HARPER  et  al.  ▼.  HARPER. 

(Supreme  Court  of  North  Carolina.     Oct.  14, 
1908.) 

1.  Wills  —  Holoobaphio  Wn*  —  Custody 
DuBiNO  Lifetime  ok  Testator— Evidence, 
In  determining  whether  an  instrument 
found  in  decedent's  safe  was  bis  will,  a  witness 
could  state  that  be  had  seen  decedent  use  the 
safe  for  books,  notes,  etc.,  and  that,  some  time 
before  decedent's  death,  witnees  bad  "had  pa- 
pers there  himself,"  as  tending  to  show  that  the 
safe  was  used  for  valuable  papers. 

•2.  WiTWESSES  —  COKPETENOT  —  TBAWSACTIOS 

WITH  Decedent— Natukb  of  Tbansaction. 
Revlsal  1905,  {  1631,  prohibiting  one  inter- 
ested in  the  event  of  an  action  adversely  to  the 
decedent's  personal  representative  from  testify- 
ing to  a  transaction  with  decedent,  did  not  pre- 
vent a  witness,  in  an  action  to  determine  wheth- 
er an  instrument  found  in  decedent's  safe  was 
his  will,  from  testifying  that  witness  had  pa- 
pers in  the  safe  himself,  on  the  ground  that  wit- 
ness was  interested  as  one  of  an  advisory  com- 
mittee named  in  the  purported  will,  an  as  yet 
unaccepted  trust  without  compensation;  the 
testimony  merely  serving  to  show,  from  the 
witness'  own  conduct,  that  the  safe  was  a  prop- 
er depository  for  a  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent. -Dig, 
vol.  50,  Witnesses,  {  611.] 

8.  Wills  —  Holoobaphic    Will  —  Cubtodt 

DtmiNO   TESTATOB'S   LirETUIE. 

The  fact  that  an  instrument  in  decedent's 
handwriting,  purporting  to  be  his  will,  was 
found  a  few  days  after  his  death  in  a  locked 
safe  in  which  he  kept  his  valuable  papers,  etc., 
meets  the  requirement  of  the  statute  that  a  holo- 
graphic will  must  have  been  found  "among  the 
valuable  papers"  of  the  decedent,  regardless  of 
whether  there  was  any  other  paper  in  that  par- 
ticular drawer  of  the  safe. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  346.] 

4.  SaHB— CONSrBUCTIOH  — IJITEHT    OF  TESTA- 

TOB. 

In  construing  a  will,  testator's  intent  should 
be  soaght  from  Qie  whole  instrument. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  988.] 


Digitized  by 


Google 


554 


82  SOUTHEUiSTEBN  REI>ORTEB. 


CN.G 


5.  Sau  —  DKTisKn  Aint  Ixoatees  —  Eaxci.v> 
BioN  or  Son  fbok  Shabx  zif  Ebiatb. 

A  holognphic  wiU,  written  on  an  envelop* 
containing  two  one-year  accident  insurance  pol- 
icies which  expired  lone  before  testator's  death, 
read:  "In  case  of  my  death  the  enclosed  insnp- 
ance  is  for  my  three  daaghters  [naming  them], 
H.  [one  of  testator's  sons!  has  had  his  full  share 
out  of  mine  and  his  mother's  estate."  nie  re- 
maining proTisions  appointed  a  trustee  "of  my 
children,'  requesting  Uiat,  'Hf  any  of  the  chil- 
dnen"  should  show  a  reckless  disposition,  "only 
a  part  of  my  estate  be  given  them,"  gave  direc- 
tions as  to  education,  etc.,  and  disposed  of  tes- 
tator's entire  estate.  Held,  that  H.  was  ex- 
cluded from  any  share  thereof. 

[Ed.  Note.— For  pases  in  point,  see  Cent  Dig. 
vol.  49,  .Wills,  H  1157,  1157%.] 

6.  Saioe— Creation  or  Teotakehtast  Tbustb 
—Words  Impobtiwo  Trust. 

A  holographic  will  contained  a  request  by 
testetor  to  a  certain  bank  "to  be  trustee  of  my 
children,  advised  by  [four  persons  named],"  fol- 
lowed by  directions  as  to  the  disposition  of  his 
entire  estate,  that  his  daughters  be  placed  under 
certain  persons  named,  and  that  other  things, 
as  education,  be  given  entirely  to  the  advisors 
named.  Held,  that  the  request  to  the  bank  was 
an  appointment  to  administer  the  estate  as  ex- 
ecutor, and,  after  iwjrment  of  debts,  to  hold  the 
surplus  as  trustee  till  the  minor  children  ^ould 
become  of  age. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  H  1579-1581.] 

7.  Sams— DEBORiFTion  or  Pbopkbtt— Brtisx 
Estate. 

A  holographic  will,  written  on  an  envelope 
containing  two  one-year  accident  insurance  poli- 
cies whicn  expired  long  before  testator's  death, 
began  with  the  provision:  "In  case  of  my  death 
the  enclosed  insurance  is  for  my  three  daughters 
[naming  them]."  It  declared  that  one  of  the 
testator's  sons  "fass  had  his  full  share  out  of 
mine  and  his  mother's  estate."  The  remaining 
provisions  appointed  a  trustee,  with  the  request 
that,  if  any  of  the  children  should  show  a  reck- 
less disposition,  "only  a  part  of  my  estate"  be 
given  them,  gave  directions  as  to  education,  etc., 
and  providedf,  "peiaonal  ph>per^  to  be  disixMed 
of."  Held  that,  in  view  of  the  reference  to  per- 
sonal proiMrty,  showing  that  it  was  not  the  sole 
object  of  the  will,  and  the  use  of  the  word 
"estate,"  the  will  was  not  restricted  to  the  poli- 
cies, but  disposed  of  all  testator's  property. 

8.  Same— Pbesumption  aoaikw  Intestacy. 

A  testetor  is  presumed  to  intend  to  dispose 
of  all  of  his  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  WiUs,  i  966.] 

9.  Same- "BeTATE." 

A  testator's  "estate"  includes  both  realty 
and  personalty. 

[E!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  S,  pp.  2475-2488;  vol.  8,  pp. 
7653,  7654.] 

10.  Same— Action  to  Ebtabush  and  to  Con- 
BTKOt  Wn.1.. 

An  action,  including  an  issue  of  devlsavit 
vel  non  and  a  proceeding  to  construe  the  will, 
though  unusual,  presenta  no  jurisdictional  ir- 
regularity, since  the  clerk  by  whom  the  alleged 
will  was  probated  is  part  of  the  superior  court 

11.  Apfeai.   and    Ebbob— Jurisdiction- De- 
rECTs— DiBMissAi,  ON  Court's  Own  Motion. 

The  Supreme  Court  must  notice,  of  ite  own 
motion,  jurisdictional  defecta  in  actions  before  it 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  H  1166-1178.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Neal,  Judge. 
Action   by    Carl    0.    Harper   and    others 


against  H.  D.  Harper,  Jr.    From  the  Judg- 
ment, defendant  appeals.    AflBrmed. 

Loftln,  Varser  &  Dawson,  for  appellant 
Bouse  &  Land,  for  appellees. 

CIiARK,  C.  J.  Action  by  children  of  de- 
ceased and  the  executor  to  determine  wheth- 
er the  paper  writing,  which  had  been  pre- 
viously probated  by  the  clerk,  is  the  will  o( 
the  deceased,  and.  If  so,  for  Its  constraction. 
The  paper,  it  is  admitted,  was  wholly  in  the 
handwriting  of  the  deceased,  and  was  found 
In  his  iron  safe,  in  the  dental  office  which 
he  occupied.  The  safe  was  locked.  The 
combination  to  the  safe  was  in  possession  of 
the  son  of  deceased.  It  was  in  evidence  that 
the  safe  was  used  by  the  deceased  for  keep- 
ing money,  book  of  accounts,  relics,  material 
for  teeth,  and  notes  for  money  loaned.  When 
the  safe  was  opoied  this  paper  was  found 
in  one  of  the  drawers  with  some  other  pa- 
pers, but  it  does  not  appear  whether  they 
were  valnable  or  not  There  was  a  small 
amount  of  money  in  the  safe.  The  other 
drawers  were  not  examined  when  this  paper 
writing  was  found.  J.  W.  Grainger  testified 
that  he  knew  the  handwriting  of  the  deceas- 
ed; also  that  he  had  seen  the  deceased  use 
the  safe  for  books,  notes,  etc.,  some  time  be- 
fore he  died,  cannot  say  bow  long;  that  he 
(witness)  "has  had  papers  there  himself." 
The  above  evidence  was  excepted  to,  but  was 
competent  to  show  that  the  safe  was  used  for 
the  purpose  of  keeping  valuable  papers. 

The  last  paragraph  of  the  evidence  of 
J.  W.  Grainger  was  further  excepted  to,  be- 
cause he  was  one  of  the  "advisory  committee" 
named  In  the  alleged  will,  and  this  was  a 
transaction  with  the  deceased  and  incompe- 
tent under  Bevlsal  1905,  {  1631.  If  it  be 
conceded  that  being  "one  of  the  advisory  com- 
mittee"— an  as  yet  unaccepted  trust,  and 
without  comiiensation — ^made  the  witness,  "in- 
terested in  the  event  of  the  action,"  bis 
"having  papers  in  the  safe  himself'  was  not 
a  "transaction"  with  the  deceased,  certainly 
not  within  the  meaning  of  the  statute.  It 
was  not  to  show  any  dealing  with  the  de- 
ceased, but  merely  evldenoe  that  the  witness 
considered  the  safe  a  suitable  place  in  which 
to  deposit  papers  for  sate-keq>lng.  He  does 
not  say  that  the  deceased  gave  him  permis- 
sion, presumably  he  did,  but  the  evidence  Is 
not  for  that  purpose,  but  to  show  from  the 
witness'  own  conduct  that  the  safe  was  a 
proper  depository  for  a  will.  The  court 
charged  the  Jury  that,  "if  they  should  find 
from  the  greater  weight  of  the  evidence  that 
the  deceased  had  at  his  place  of  business  an 
Iron  safe  In  which  he  usually  kept  his  books, 
accounts,  and  valuable  material  he  used  In 
the  practice  of  his  profession,  his  money,  and 
notes  he  had  taken  for  money  loaned,  and 
that  he  used  the  said  safe  for  keeping  his 
valuable  papers  and  effects,  and  it  you  fur- 
ther find  from  the  greater  weight  of  the  evi- 
dence that,  a  few  days  after  the  interment 


Digitized  by 


Google 


N.O) 


HARPER  T.  HARPER. 


655 


o<  the  deceaMd,  the  paper  writing  here  pre- 
sented to  you  was  found  in  a  drawer  in  the 
said  safe  with  the  combination  locked,  why 
that  would  meet  the  requirements  of  a  rea- 
sonably  Juat  and  fair  conatruction  of  the 
terms  of  the  statute  'among  his  Taluable  pa- 
pers'; and  this  would  be  so  whether  there 
was  or  was  not  any  other  paper' in  that  par- 
ticular drawer  of  the  safe."  This  was  ex- 
cepted to,  but  we  find  no  error  therein.  In 
Sheppard'B  Will,  128  N.  0.  66,  88  S.  B.  28. 
it  is  said:  "The  intention  of  the  statute  Is 
that  It  shall  appear  to  be  a  will,  whose  ex- 
istence and  place  of  deposit  were  known  to 
the  testator,  and  that  he  had  it  in  bis  care 
and  protection,  preserving  it  as  his  will." 
This  paper  was  found,  not  only  in  the  iron 
safe  where  the  deceased  was  shown  to  hare 
kept  -TOluables,  but  (though  the  nature  of  oth- 
er papers  in  that  drawer  was  not  shown)  it 
was  written  on  the  outside  of  the  envelope 
which  contained  the  accident  Insurance  poli- 
cies referred  to  and  disposed  of  in  the  paper 
writing,  and  therefore  deemed  valuable  pa- 
pers by  the  testator.  The  Jury  found  that 
the  paper  writing  was  the  will  of  the  de- 
ceased. 

The  will,  entirely  in  the  handwriting  of 
the  deceased,  was  written,  as  above  stated, 
upon  the  outside  of  the  envelope  containing 
two  accident  Insurance  policies  of  $3,000 
each.  One  of  said  policies  bore  the  same 
date  as  the  will,  AprU  7,  1903,  the  other 
was  issued  subseauently,  and  bears  date  Oc- 
tober 13,  1803.  Said  will  reads  as  follows: 
"In  case  of  my  death  the  enclosed  insur- 
ance Is  for  my  three  daughters,  Edith,  Fay 
and  Mildred.  Henry  D.  Harper,  Jr.,  has 
had  bis  full  share  out  of  mine  and  his  moth- 
er's estate.  I  request  the  Citizens  Bank  of 
Kinston  to  be  trustee  of  my  children,  ad- 
vised by  J.  J.  Harper,  C.  W.  Howard,  J.  W. 
Grainger  and  N.  J.  Rouse.  This  request 
that  if  any  of  the  children  show  a  reckless 
disposition  to  spend  money,  that  only  a  part 
of  my  estate  be  given  them  and  that  in  such 
sum  as  the  trustee  and  advisory  board  may 
agree  on.  My  daughters  to  be  placed  en- 
tirely under  J.  W.  Grainger,  Mrs.  Oapitola 
Edwards  or  Mrs.  C.  W.  Howard.  Personal 
property  to  be  disposed  of.  Other  things,  as 
education,  when,  where  and  how  are  given 
entirely  to  the  advisors  named  above.  God 
bless  them  all.  Signed  and  sealed  this  7th 
day  of  AprU,  1903.  H.  D.  Harper.  [Seal.]" 
The  testator  left  surviving  him  three  daugh- 
ters and  two  sons,  who  are  plaintiffs  In  this 
action,  besides  his  son  H.  D.  Harper,  Jr.,  who 
is  named  in  the  will  as  having  "bad  his  full 
share  of  mine  and  his  mother's  estate."  The 
construction  of  the  will  is  not  free  from  dif- 
ficulty, but  the  intent  of  the  testator,  as  de- 
rived from  "the  four  comers"  of  the  will,  is 
what  Is  to  be  sought  for.  We  think  the  in- 
tent of  the  testator  was,  (1)  by  declaring  that 
"Henry  D.  Harper  has  had  his  full  share 
out  of  mine  and  his  mother's  estate,"  to  ex- 
clude bim  from  any  further  share — it  could 


have  no  other  purpose;  (2)  the  request  to 
the  Bank  of  Kinston  "to  be  trustee  of  my 
children"  (advised  by  the  committee)  was 
an  appointment  to  administer  the  estate  as 
executor,  and,  after  payment  of  debts,  to 
hold  the  surplus  as  trustee  till  the  minors 
became  of  age.  The  daughters  were  to  be 
placed  with  the  ladles  named,  and  the  edu- 
cation of  the  children  was  Intrusted  to  the 
board  of  advisors;  (3)  the  expression  "per- 
sonal property  to  be  disposed  oT'  means  sim- 
ply that  it  is  to  be  converted  into  money. 
This  Incidental  reference  to  it  shows  that  the 
personal  property  was  not  the  Sole  object 
of  the  will.  Indeed  it  Is  a  wise  and  well- 
settled  rule  that,  wherever  there  is  a  will, 
the  presumption  is  that  the  testator  intend- 
ed to  dispose  of  all  his  property.  Brown  v. 
Hamilton,  135  N.  C.  10,  47  S.  E.  128,  102 
Am.  St  Rep.  626;  Cox  v.  Lumber  CX>.,  124 
N,  C.  78,  32  S.  E.  381;  Blue  v.  RItter,  118 
N.  C.  680,  24  S.  E.  S56;  80  A.  &  B.  Enc.  liaw 
(2d  Ed.)  667.  There  Is  nowhere  any  Intention 
Indicated  to  restrict  this  will  to  either  kind 
of  propei^ty.  On  the  contrary,  the  intent 
seems  to  be  (after  excluding  the  son,  who  had 
been  already  fully  advanced)  to  provide  that 
the  trustee  shall  bold  the  entire  "estate"  for 
the  other  children,  and  the  testator  even 
provides  for  the  restriction  in  the  advances 
to  be  made  the  extravagant,  for  the  custody 
of  his  daughters  by  ladles  named,  and  for 
supervision  of  the  education  of  all  the  chil- 
dren by  a  board  of  gentlemen.  There  was 
nothing  indicative  of  a  "partial  intestacy," 
but  rather  to  dispose  of  everything  and  to 
provide  for  everything.  Twice  in  this  short 
will  the  testator  uses  the  word  "estate," 
which  includes  both  real  and'  personal  prop- 
erty.   FoU  V.  Newsome,  138  N.  O.  116,  60  S. 

B.  697;  Glasscock  v.  Gray,  148  N.  0. ,  62 

S.  E.  433 ;  Morgan  v.  Hugglns  (C.  0.)  42  Fed. 
869,  9  L.  R.  A.  640;  Webster's  Dictionary; 
Bouvier's  Law  Dictionary. 

So  far  from  the  will  being  restricted  to  the 
policies,  found  In  the  envelope,  the  only  refer- 
ence made  to  them  Is'  the  single  sentence,  "In 
case  of  my  death,  the  enclosed  Insurance  is 
for  my  three  daughters,  Eldlth,  Fay  and  Mil- 
dred," while  the  rest  of  the  will  is  taken  up 
with  the  care  of  his  "estate,"  out  of  which 
all  five  of  the  children  not  "fully  advanced" 
are  to  have  allowances  and  be  educated,  and 
with  provision  for  the  custody  of  the  girls, 
and  supervision  by  an  advisory  board  of  all. 
It  may  be  further  noted  that  these  were  not 
life  insurance  xwllcles,  but  merely  one-year 
accident  policies,  long  since  expired,  and  to 
restrict  the  will  to  disposition  of  them  alone 
would  be  Impossible.  The  Judgment  of  the 
court  below  Is  In  exact  accordance  with  these 
views. 

We  note  that  this  proceeding  brought  to 
term  Includes  both  the  Issue  of  devlsavlt  vel 
non  and  proceedings  for  the  construction  of 
the  win.  This  Is  certainly  unusual,  but  all 
the  parties  are  before  us,  and  ask  that  the 
whole  matter  be  determined  in  this  action. 
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It  Is  not  a  question  of  jurisdiction  (which  we 
would  be  compelled  to  notice  ex  mero  motu), 
for  the  clerk  Is  part  of  the  superior  court 
No  exception  Is  taken,  and  the  whole  mat- 
ter, under  the  consent  and  request  of  parties, 
Is  disposed  of.    We  find  no  error. 


TAYLOR  T.  F.  T.  MILLS  ft  SON. 

(Supreme  C!ourt  of  North  Carolina.     Oct  14, 

1908.) 

1.  REFLETIN— SURBENnEB— E^riDENCE. 

Defendant,  having  learned  that  plaintiff  had 
purchased  personal  property  on  which  defend- 
ant held  an  unrecorded  mortgage,  told  plaintiff 
tliat  the  articles  were  big  property,  whereupon 
plaintiff  replied  that,  if  they  were  defendant's 
property,  he  could  come  and  get  them.  Defend- 
ant took  the  property  in  plaintiff's  absence,  and 
without  his  authority,  the  servant  falsely  repre- 
senting to  plaintiff's  wife  that  plaintiff  had  sent 
him  for  them.  Held,  that  plaintiff  had  not  volun- 
tarily surrendered  the  property,  so  as  to  preclude 
him  from  maintaining  claim  uid  delivery  to  re- 
cover It 

2.  Chattel  Mobtoages— Recobd— Dimqence. 

Where  a  mortgagee  of  personal  property 
sarrendered  it  to  the  mortgagor,  who  sold  it  to 
plaintiff  before  the  mortgage  was  recorded,  plain- 
tiff's rights  were  superior  to  those  of  the  mort- 
gagee, though  the  latter  used  due  diligence  in 
recording  the  mortgage. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  g§  255-262,  267,  268.] 

3.  Replevin— Measure  of  Damages. 

Where  plaintiff  purchased  personal  proper- 
ty on  which  defendants  held  an  unrecorded  mort- 
gage, and,  defendants  having  wrongfuUv  obtain- 
ed possession  thereof,  plaintiff  brought  claim 
and  delivery,  the  measure  of  his  damages  was 
the  value  of  the  property  at  the  time  of  defend- 
ants' wrongful  taking  with  interest  and  not  the 
amount  plaintiff  paid  the  mortgagor  for  the 
property  with  interest 

Appeal  from  Superior  Court,  New  Han- 
over County;    Biggs,  Judge. 

Claim  and  delivery  by  S.  D.  Taylor  against 
F.  T.  Mills  &  Son.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Herbert  McClammy,  for  appellants.  B.  G. 
Emple,  for  appellee. 

CLARK,  C  J.  The  defendant  sold  a  horse, 
buggy,  and  harness  to  one  Fisher  on  June 
10th,  and  took  a  mortgage  thereon.  The 
next  day  Fisher  sold  them  to  the  plaintiff 
for  $125.  On  June  12th  the  defendant  learn- 
ed that  the  plaintiff  had  bought  them,  and 
told  plaintiff  that  they  were  his  property. 
The  plaintiff  replied  that.  If  they  were  de- 
fendant's property,  he  could  come  and  get 
them.  The  defendant  sent  and  got  them 
In  plaintlfTs  absence,  the  messenger  telling 
the  plaintiff's  wife  her  husband  had  sent  him 
for  them,  which  was  not  true.  Learning  that 
defendant's  claim  was  based  on  an  unreg- 
istered mortgage,  the  plaintiff  demanded  pos- 
session of  the  property,  and  on  refusal  began 
this  action,  on  June  14tfa,  for  claim  and  de- 
livery of  the  property,  and  the  papers  were 
served  the  same  day.  The  mortgage  was 
registered  thereafter  on  June  18th.  The 
jury  found  that  the  plaintiff  was  owner  of 


the  property,  that  It  was  worth  $150,  and 
that  the  plaintiff  was  entitled  to  recover, 
as  damages  for  the  detention.  Interest  oa 
said  sum  from  June  12th,  the  date  when 
defendant  took  the  horse.  The  horse  was  re- 
plevied by  the  defendant,  and  has  been  since- 
sold  by  him. 

The  defendant  appealed  from  the  verdict 
and  judgment,  assigning  as  error: 

(1)  That,  the  plaintiff  having  admitted  the 
horse  was  the  property  of  the  defendant, 
and  authorized  the  defendant  to  get  It,  there 
was  a  surrender  In  law.  Such  Is  not  the 
evidence.  The  plaintiff  said,  on  defendant's 
statement,  that  If  It  was  defendant's  prop- 
erty, he  could  get  It.  The  horse  was  taken 
In  his  absence,  and  without  bis  authority, 
according  to  the  testimony. 

(2)  That  If  the  defendant  used  due  dili- 
gence In  recording  the  mortgage,  and  there 
was  not  time  to  record  it  before  Fisher  sold 
the  property  to  the  plaintiff,  there  was  no 
laches,  and  the  defendant  was  entitled  to 
the  property.  This  cannot  be  sustained.  It 
was  the  defendant's  own  fault  that  he  did 
not  retain  possession  of  the  property  until 
his  mortgage  was  recorded.  The  doctrine 
of  due  diligence  and  absence  of  laches  has 
no  application. 

(3)  That  the  plaintiff  was  entitled  to  re- 
cover only  the  sum  paid  for  tfie  property; 
1.  e.,  $125  and  interest  The  plaintiff  was- 
entltled  to  recover  the  value  of  the  property 
at  the  time  It  was  wrongfully  taken  (which 
the  jury  have  assessed  at  $150),  with  Interest 
on  that  amount  from  the  taking.  His  honor- 
told  the  jury  that  In  arriving  at  the  value 
of  the  property  they  could  take  into  con- 
sideration that  the  plaintiff  had  paid  $125 
for  It,  and  all  the  other  evidence  as  to  value, 
and  find  what  It  was  worth  at.  the  time  of 
the  taking.  The  defendant  testified  that  It. 
had  cost  him  $212. 

No  error. 


COX  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct  14, 
190a) 

1.  Statutes  —  CoKSTBUcriow  —  Penal   Stat- 

Tlie  mle  Is  well  established  and  applicable- 
to  corporations  And  Individuals  alike  that  penal 
statutes  will  be  strictly  construed ;   and  one  su- 
ing for  a  penalty   must  bring  himself  clearly 
within  the  language  and  meaning  of  the  law. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  322,  323.] 

2.  Cabbiebs  —  Cabbiaqb  or  Goons  —  Acjtioit 
FOB  Failure  to  Receive  Goods  — Suffi- 
ciENCT  OF  Tender. 

In  an  action  for  the  statutory  penalty  for 
a  carrier's  failure  to  accept  meat  for  shipment, 
the  evidence  held  to  show  that  the  meat  arrived 
too  late  for  shipment,  and  was  voluntarily  taken 
away  by  the  shipper,  so  as  not  to  be  a  general 
tender  for  shipment. 

3.  Same— Time  of  Shipment. 

Since  Revisai  1905,  I  2632,  allows  the  car- 
rier  two  days  at  the  initial  point  of  shipment  in 
which  to  ship  freight,  it  incurred  no  penalty  nn- 
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der  Revisal,  $  2631,  imposing  a  penalty  upon 
railroads  for  failure  to  receive  goods  for  sbip- 
ment,  for  not  shipping  by  the  train  which  was 
tieing  loaded  when  the  goods  were  offered  for 
shipment,  ev^n  though  the  carrier's  employ^ 
used  discourteous  and  unwarranted  language  in 
refosing  to  ship  on  that  train. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Neal,  Judge. 

Action  by  W.  H.  Cox  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment for  plaintitt,  defendant,  appeals.  Re- 
Tersed,  with  dlrectlonB  to  dlsmisa. 

The  evidence  upon  which  plaintiff  relies 
to  establish  a  general  tender  for  shipment 
Is  as  follows:  L.  D.  Dlzon  testified:  "Mr.  W. 
H.  Cox  gave  ma  the  meat  to  be  carried  to  the 
A.  C.  It.  depot  on  the  morning  of  January 
8,  1907,  at  about  8  o'clock.  Mr.  Fulton  was 
with  me  on  the  wagon.  We  got  to  the  depot 
at  about  8:10  a.  m.,  and  I  went  up  to  a  man 
who  was  dellTering  freight  in  the  A.  C.  L. 
warehouse,  told  him  that  I  had  some  meat 
there  for  shipment  to  Greenville,  and  that  T 
wanted  to  get  it  off  on  that  morning  train. 
He  said  it  was  too  late  to  get  it  on  that 
train;  that  he  did  not  have  time  to  fool 
with  it,  as  the  train  was  made  up.  I  told 
him  that  it  was  weighed  and  tagged,  and  that 
I  would  put  it  on  the  train  myself.  He  said, 
'Wait  a  minute,'  and  went  In  the  ticket  office, 
and  in  a  few  minutes  came  back  with  anoth- 
er man,  and  they  came  to  the  wagon  and 
said  It  was  too  late  to  get  if  off  on  that 
train.  I  did  not  know  the  names  of  either  of 
the  men,  or  that  they  worked  there  at  the 
time,  but  I  now  think  that  one  of  them  was 
Mr.  Marrow.  I  made  no  further  effort  or 
offer  to  leave  the  meat  there,  but  in  a  few 
minutes  drove  back  down  town  with  It.  I 
carried  the  meat  back  to  the  station  the  next 
mo'rnUig,  and  it  was  shipped  to  Greenville. 
It  was  fresh  pork."  W.  J.  Fulton,  for  the 
plaintiff,  testifies:  "I  was  with  Mr.  Dixon 
on  the  morning  of  January  8,  1907,  and  went 
with  him  on  the  wagon  to  the  A.  C.  L.  depot 
I  did  not  leave  the  wagon,  but  saw  Mr.  Dix- 
on say  something  to  a  man  in  the  warehouse. 
I  did  not  know  who  it  was.  This  man  and 
Dlzon  came  back  to  the  wagon,  and  the  man 
stated  that  it  was  too  late  to  get  the  meat 
off  on  that  train.  This  was  at)out  10  minutes 
after  8.  We  waited  there  a  few  minutes,  and 
then  drove  back  down  town  to  Mr.  W.  H. 
Cox.  I  did  not  offer  to  leave  the  meat  at 
the  depot,  nor  did  I  hear  Mr.  Dixon  offer  to 
leave  it  there."  There  were  motions  to  non- 
suit in  apt  time,  which  were  overruled,  and 
defendant  excited.  There  was  a  verdict  for 
plaintiff,  and  from  the  judgment  rendered 
thereon,  the  defendant  appealed. 

Rouse  &  Land,  for  appellant  Wooten  & 
Clark  and  E.  R.  Wooten,  for  appellee. 

BROWN,  J.  It  is  a  well-established  prin- 
ciple of  law,  applicable  to  corporations  and 
Individuals  alike,  that  penal  statutes  are 
strictly  construed,  and  that  he  who  sues  to 


recover  a  penalty  awarded  by  the  law  must 
bring  his  case  clearly  within  the  language 
and  meaning  of  the  law.  Sears  v.  Whltaker, 
136  N.  C.  37,  48  S.  B.  617;  Railroad  v,  Op- 
penheimer,  64  Ark.  271:  43  S.  W.  150,  44 
L.  R.  A.  353;  26  Am.  &  Eug.  Enc.  (2d  Ed.) 
p.  668.  It  is  clear  from  a  perusal  of  the  evi- 
dence that  no  general  tender  of  the  meat  for 
shipment  was  made  by  plaintiffs  agent. 
Taking  It  in  Its  best  aspect  for  plaintiff,  the 
evidence  shows  that  the  meat  arrived  too 
late  for  the  morning  train,  and,  finding  that 
it  could  not  be  shipped  by  that  train,  plain- 
tiff's employ^  voluntarily  and  purposely  car- 
ried it  back  to  plaintiffs  market,  and  re- 
turned with  It  and  shipped  it  next  morning. 
The  defendant  Incurred  no  penalty  for  not 
shipping  by  that,  particular  train,  for  by  sec- 
tion 2632,  Revisal  1905,  the  carrier  is  allow- 
ed two  days  at  the  initial  point  in  which  to 
b^n  the  transportation  of  freight 

If  the  evidence  is  true,  the  language  of 
the  defendant's  employ^  refusing  ^o  accept 
the  meat  for  shipment  by  that  particular 
train  was  discourteous  and  imwarranted,  but 
It  does  not  subject  the  company  to  punish- 
ment on  that  account. 

We  think  the  Judge  below  should  have  al- 
lowed the  motion  to  nonsuit  and  have  dis- 
missed the  action.     It  is  so  ordered. 

Error. 


ACME  PAPER  BOX  FACTORY  et  al.  v. 
ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  14, 

1008.) 

1.  Salbs— Time  When  Title  Passes. 

When  a  seller  delivers  goods  to  a  carrier 
consigned  to  the  buyer,  both  title  and  posses- 
sion vest  in  the  buyer,  in  the  absence  of  an 
agreement  to  the  contrary,  or  in  case  of  stop- 
page in  transitu ;  but,  where  the  seller  con- 
tracts to  deliver  the  goods  to  the  buyer,  the  ti- 
tle remains  in  the  seller  until  actual  delivery  to 
the  buyer,  and  the  seller  can  recover  their  value 
from  any  person  converting  them  while  in 
transit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §  535.] 

2.  Cakriebs— Cabbiaob   of    Goods— Delay— 

ACTTION. 

In  an  action  by  a  seller  to  recover  the 
value  of  goods  against  a  carrier  to  whom  they 
were  delivered  for  transportation  to  the  buyer, 
but  which  were  not  accepted  because  of  delay  in 
delivery,  whether  the  contract  of  sale  provided 
that  the  goods  were  to  be  delivered  into  the  ac- 
tual possession  of  the  buyer,  or  whether  they 
were  to  be  delivered  free  on  board  cars,  held  to 
be  for  the  jury. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty ;  Neal,  Judge. 

Action  by  the  Acme  Paper  Box  Factory 
and  others  against  the  Atlantic  Coast  Line 
Railroad  Company.  There  was  a  Judgment 
of  nonsuit,  and  plaintiffs  appealed.  Revers- 
ed and  remanded  for  a  new  trial. 

Wooten  &  Wooten,  for  appellants.  Rouse 
&  Land,  for  appellee. 
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BROWN,  J.  The  ruling  of  the  court  be- 
low was  evidently  based  upon  the  general 
doctrine  tliat,  when  the  vendor  delivers  the 
goods  to  the  carrier  consigned  to  the  voidee, 
both  title  and  possession  pass  from  the  ven- 
dor and  vest  In  the  vendee,  the  common  car- 
rier becoming  the  agent  of  the  vendee.  And 
the  vendor  has  no  further  Interest  In  or  con- 
trol over  the  goods  thus  shipped,  In  the  ab- 
sence of  an  agreement  of  the  parties  varying 
this  rule  or  In  case  of  stoppage  In  transitu 
where  Its  principles  apply.  In  this  case  there 
Is  some  evidence  which  takes  It  out  of  that 
general  rule,  and  which  tends  to  prove  that 
the  plalntUI  contracted  to  deliver,  the  goods 
to  the  consignee  the  Hamlin  Company.  If 
that  be  true,  the  title  remained  In  the  plain- 
tiff until  actual  delivery  to  consignee,  and 
plalntltr  could  not  only  stop  the  goods,  but 
could  recover  their  value  from  any  person 
who  converted  them  while  In  transit  There  Is 
some  evidence  tending  to  prove  that  the  goods 
were  received  by  defendant  and  retained  in 
its  warMiouse  without  notice  to  consignee. 
The  plaintiff  Llndsey  testifies  that  the  goods 
were  to  be  delivered  by  the  plaintiff,  and  that 
be  was  the  owner  of  the  goods.  If  these  facts 
be  true,  the  plaintiff  would  be  entitled  to  re- 
cover the  Identical  goods  from  defendant, 
and.  If  it  has  converted  them,  or  they  are 
lost,  their  value  and  interest.  Davis  v.  Rail- 
road (N.  C.)  60  S.  E.  722 ;  Summers  v.  Rail- 
road, 138  N.  O.  295,  60  S.  E.  714;  Cardwell 
V.  Railroad,  146  N.  0.  219,  69  S.  BJ.  678.  If 
the  transaction  was  an  ordinary  sale  on  60 
days'  credit,  and  the  contract  of  the  plain- 
tiff was  to  deliver  them  "free  on  board" — 
that  Is,  to  the  carrier  at  the  Initial  point  of 
shipment— then  plaintiff  could  not  recover. 
We  think  his  honor  should  have  submitted 
the  issue  to  the  Juiy  with  appropriate  in- 
structions. 

New  trial. 


YOUNG  V.  STATE.    (No.  1,215.) 
(Conrt  of  Appeals  of  Georgia.    Oct.  12,  1908.) 

1.  Appkal  akd  Ebbob  —  CEBTinCATIOn  OF 
Questions. 

All  the  oblections  made  by  the  plaintiff  in 
error  to  the  act  of  the  General  Assembly  approv- 
ed August  16,  1903  (Acts  1903,  p.  90),  making 
criminal  the  fraudulent  obtaining  of  money  or 
Other  thing  of  value  under  a  labor  contract,  on 
the  ground  that  the  act  is  repugnant  to  certain 

grovisions  of  the  federal  and  state  Constitutions, 
aving  been  fully  settled  by  the  decisions  of  the 
Supreme  Court,  this  court  refuses  to  certify  any 
of  the  questions  to  the  Supreme  Court,  eapeciaf- 
ly  where  there  is  no  request  made  to  have  any 
of  these  decisions  reviewed.  Lamar  v.  State, 
120  Ga.  312,  47  S.  Bl  968;  Banks  v.  State, 
124  Ga.  15,  62  S.  E.  74.  2  L.  R.  A.  (N.  8J 
1007;  Vance  v.  State,  128  Ga.  661,  67  S.  EL 
889:  Mulkey  v.  State,  1  Ga.  App.  521,  57  S.  B. 
1022. 

2.  WOBDS  AND  Phrases— "Pkonaoe"  —  Mas- 
ter AND  Sebvant— Cbiicinai.  Pbosecutionb 
POB  Pbaudulent  Bbeach  of  Contbact— 
VAMDriT  OF  Act. 

"  'Peonage'  is  a  status  or  condition  of  com- 
pulsory ierrice,  based  upon  the  Indebtedness  of 


the  peon  to  the  master.  The  basal  fact  is  in- 
debtedness." Clyatt  V.'  United  States,  197  U. 
S.  207,  25  Sup.  Ct.  429,  49  L.  Ed.  726.  A  state 
statute  which  makes  criminal  the  procurement 
of  money  apon  a  fraudulent  contract  to  per- 
form service  and  the  fraudulent  abandonment 
of  the  contract  after  having  so  procured  the 
money,  is  not  a  violation  of  the  federal  statutes 


(Rev.  St.  SI  1990,  5526  [U.  8.  Oomp.  St.  1901, 

pp.  1266,  3715]),        >.       -       - 

or  labor. 


prohibiting  involuntary  service 


[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5281,  6282.] 

3.  Masteb  and  Sebvani^-Cbihinai,  Pboskctt- 
TIONB  FOB   F'baudui.ent  Bbbaoh  ov  Con- 

TBACT— VaXIDITT  OF  STATUTE. 

The  fraudulent  act  of  the  promisor  in  pro- 
curing the  money  on  his  contract  does  more 
than  make  a  debt.  It  also  constitutes  a  crime ; 
and  the  puriMse  of  the  act  of  1903,  supra,  is  not 
to  create  a  remedy  for  the  collection  of  the 
debt,  but  to  provide  punishment  for  the  frandn- 
lent  and  successful  intent  to  cheat  and  defraud. 
Mulkey  v.  State.  1  Ga.  App.  621,  67  S.  Bu  1022. 

4.  iNDIOnCENT    AND     ImrOSIfATION— DUPUO- 
ITT. 

It  is  permissible,  in  an  accnsation  or  in- 
dictment for  a  violation  of  the  act  of  1903  (Laws 
1903,  p.  90),  to  embrace  in  a  single  count  various 
sums  of  money  as  having  been  fraudulently  pro- 
cured by  the  promisor  from  the  promisee  at  dif- 
ferent times;  the  various  amounts  so  procured 
making  up  the  aggregate  sum  chaiged  to  have 
been  fraudulently  obtained  by  the  accused. 
Such  a  count  does  not  charge  separate  offenses, 
hut  includes  only  one  offense.  Jackson  v.  State, 
76  Ga.  561  (7). 
6.  Sake. 

The  accnsation  sets  out  in  apt  and  suffi- 
cient language  the  offense  as  defined  by  the  Stat- 
ute, and  the  evidence  proves  the  offense  as 
charged. 

(Syllabus  by  the  (3ourtO 

Error  from  City  Court  of  Moultrie:  J.  D. 
McKenzie,  Judge. 

Joe  Young  was  convicted  of  fraudulently 
obtaining  money  on  a  contract  to  perform 
services,  in  violation  of  Act  Aug.  15,  1903 
(Acts  1903,  p.  90),  and  he  brings  error.  Af- 
firmed. 

James  Humphreys  and  Alfred  R.  Kline,  for 
plaintiff  In  error.  W.F.  Way,  SoL,  for  the 
State. 

HILL,  C.  J.  No  opinion.  Judgment  af- 
firmed. 


WESTFALL  v.  STATE.     (No.  1,281.) 
(C!ourt  of  Appeals  of  Georgia.    Oct.  12,  1908.) 

1.  Indictment  and  Infobication  —  Duplic- 
ity, 

An  indictment  which  charges  in  one  count 
a  violation  of  section  420,  Pen.  Code  1896,  in 
running  six  freight  trains  on  a  railroad  in  the 
county  on  Sunday,  is  not  demurrable  on  the 
ground  that  it  charges  six  distinct  and  separate 
offenses  in  one  count. 

2.  Sunday— Operation    of   Trains— Indict- 
ment—Offices  Subject. 

Where  a  railroad  company  operates  a  rail- 
road through  several  states,  with  separate  divi- 
sions of  transportation  and  a  different  supeiin- 
tendent  of  transportation  for  each  division,  th« 
superintendent  of  transportation  having  charge 
of  the  transportation  for  the  division  which 
embraces  that  part  of  the  railroad  on  which  a 
freight  train  is   run  on   the   Sabbath  day   in 
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violation  of  the  statute  ia  the  officer  desiguated 
by  the  atatate  to  be  indicted  for  ludi  yloTation. 

3.  SaIOE— EJVIOENOB. 

Where  a  freight  train  which  is  mnning  on 
a  bona  fide,  practicable  schednle,  leaving  the 
startinj;  point  before  Sunday,  schednled  to  reach 
it3S  destination  before  8  o'clock  Sunday  morning, 
IB  detained  by  unavoidable  circumstances,  so 
that  it  cannot  reach  its  destination  before  8 
o'clock  Sunday  morning,  it  can  nevertheless  con- 
tione  to  ran  after  8  o'clock  Sunday  morning 
until  It  reaches  its  destination  without  violating 
the  law. 

4.  Samk. 

Where  a  freight  train  has  left  its  starting 
point  upon  a  schednle  giving  it  ample  time  to 
reach  Its  destination  within  the  time  allowed  by 
the  statute  relating  to  the  running  of  trains  on 
Snnday,  the  right  to  continue  to  destination 
when  prevented  oy  unavoidable  delays  from  com- 
pleting its  trip  within  the  time  required  by  the 
regular  schedule  Is  not  aftected  by  the  fact  that 
the  unavoidable  delay  has  lasted  such  a  length 
of  time  as,  in  railroad  parlance,  to  "kill"  that 
schedule  and  require  that  the  delayed  train  be 
ordered  to  run  to  its  destination  on  an  extra 
schedule. 

ti.  Sam. 

The   VMdlct  is  without  evidence  to  sup- 
port it. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

A.  H.  Weatfall  was  convicted  of  violation 
of  the  Sunday  law,  and  brings  error.  Re- 
versed. 

Westfall  was  tried  and  convicted  in  the 
superior  court  of  Douglas  county  for  a  vio- 
lation of  section  420,  Pen.  Code  1805,  relating 
to  the  running  of  freight  trains  on  the  Sal>- 
bath  day  through  any  county  In  this  state. 
The  charging  part  of  the  Indictment  is  in 
the  following  language:  "He,  the  said  A.  H. 
"Westfall,  being  then  and  there  superintendent 
of  transportation  of  the  Southern  Railway 
Company,  and  as  such  officer  having  charge 
of  the  businesB  of  the  transportation  depart- 
ment of  that  portion  of  the  Southern  Rail- 
way Company  embracing  the  railroad  running 
from  Atlanta  In  the  state  of  Georgia,  through 
Douglas  county,  to  the  city  of  Birmingham, 
In  the  state  of  Alabama,  did,  on  the  14th  day 
of  April,  1907,  said  day  being  the  Sabbath 
day,  unlawfully  run  and  cause  to  be  run 
In  and  through  Douglas  county,  over  said 
railroad,  six  freight  trains  pf  the  Southern 
Railway  Company,  all  going  east,  and  each 
drawn  by  an  engine  pulling  a  train  of  freight 
ears,  all  of  said  freight  trains  arriving  and 
departing  from  the  city  of  Douglasvilie  dur- 
ing the  afternoon  of  said  date."  The  defend- 
ant demurred  to  this  indictment,  on  the 
grounds  (1)  that  six  dUterent  offenses  are 
charged  in  one  count  of  the  indictment,  to 
wit,  the  nmnlng  of  six  freight  trains;  and 
(2)  that  the  indictment  does  not  charge  the 
defendant  with  being  the  But)erintendent  of 
transportation  of  the  Southern  Railway  Com- 
pany, but  only  of  that  portion  thereof  be- 
tween the  city  of  Atlanta  and  Birmingham. 
The  court  overruled  this  demurrer,  and  the 
defendant  excepted  pendente  lite. 


The  material  part  of  the  evidence  is  as 
follows:  The  defendant  was  the  superintend- 
ent of  a  division  of  the  Southern  Railway, 
known  as  the  "Atlanta  Division,"  extending 
from  Weems,  Ala.,  to  the  city  of  Atlanta,  and 
the  movement  of  the  trains  of  this  division 
were  under  his  supervision  and  manage- 
ment; he  being  the  officer  in  charge  of  the 
transportation  of  trains  In  that  division. 
There  was  a  general  superintendent  of  trans- 
portation of  all  the  divisions  of  the  South- 
em  Railway  Company,  who  had  supervisory 
charge  of  all  the  division  superintendents  of 
transportation.  The  six  freight  trains  in 
question  ran  through  Douglas  county  after 
8  o'clock  a.  m.  on  the  Snnday  charged  in  the 
Indictment,  arriving  at  their  destination,  At- 
lanta, at  different  hours  in  the  afternoon  and 
evening  of  that  Sunday.  The  six  freight 
trains  left  their  initial  points  in  the  state  of 
Alabama  on  Saturday,  running  on  a  schedule 
which  would  have  allowed  each  one  of  them 
time  to  reach  its  destination  before  8  o'clock 
Sunday  morning,  if  not.  detained  by  unavoid- 
able delays.  These  trains  were  all  prevented 
from  making  their  trips  in  schedule  time, 
and  were  delayed  at  Waco  by  the  fact  that 
there  was  no  water  In  the  tank  at  that  place 
to  supply  the  engines,  and  the  tank  was  not 
supplied  with  water  at  Waco  until  about 
noon  on  Sunday.  The  water  tank  at  Waco 
was  empty  Saturday  night  because  the  pool 
from  which  water  was  pumped  into  the  tank 
was  ptmiped  dry  on  Saturday  night  about  6 
o'clock,  and  there  was  not  sufficient  water 
in  the  pool  to  pump  Into  the  tank  until  Sun- 
day morning,  when  the  employ^  of  the  com- 
pany in  charge  of  the  pimiping  station  be- 
gan to  pump,  and  filled  the  tank  as  rapidly 
as  could  be  done,  for  the  purpose  of  supply- 
ing the  engines.  The  failure  to  keep  water 
at  Waco  prevented  the  freight  trains  from 
complying  with  their  regular  schedule,  and 
caused  them  to  be  delayed  more  than  12 
hours;  and  when  they  left  Waco  on  Sunday, 
about  noon,  they  were  ordered  to  make  the 
run  to  Atlanta  on  what  was  known  as  an 
"extra  schedule."  The  employ^  of  the  com- 
pany at  Waco  whose  duty  it  was  to  keep  the 
tank  supplied  with  water  did  not  notify 
any  one  connected  with  the  movements  of  the 
trains  of  the  fact  that  the  supply  of  water 
had  failed,  and  those  in  charge  of  the  freight 
trains  did  not  know  of  the  failure  of  water 
until  they  had  arrived  at  Waco.  There  was 
another  water  tank  between  Atlanta  and 
Waco,  41  miles  west  of  Villa  Rica,  but  the 
engineers,  when  they  arrived  at  Waco,  did 
not  have  sufficient  water  to  continue  the  run 
to  this  water  tank.  The  train  dispatchers 
were  directed  by  the  superintendent  of  trans- 
portation not  to  start  any  freight  trains  on 
Sunday,  and  not  to  start  them  on  a  schedule 
unless  they  had  schedule  time  to  reach  their 
destination  by  8  o'clock  Sunday  morning,  and 
when  these  trains  were  started  from  their 
initial  points  on  their  regular  schedule  the 
railroad  authorities  did  not  know  that  the 
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water  supply  was  Insufficient  at  Waco,  and 
tbey  did  not  find  it  out  untli  the  next  Sunday 
morning,  wben  the  freight  trains  were  at 
Waco. 

Besides  the  general  grounds  in  tbe  motion 
for  a  new  trial,  there  are  three  grounds  as- 
signing error  in  certain  excepts  from  the 
■charge  of  the  court  to  the  Jury,  the  first  of 
which  Is  as  follows:  "A  freight  train  run- 
ning over  a  road  on  Saturday  night,  if  the 
time  of  its  arrival  at  destination,  according 
to  schedule  by  which  it  started  on  the  trip, 
1)6  not  later  than  8  o'clock  Sunday  morning, 
this  win  be  a  justification  for  the  running 
of  tbe  train  on  the  railroad  up  to  8  o'clock 
Sunday  morning.  And  If  It  Is  shown  that 
a  train  starts  on  a  schedule  which  would 
put  [It]  Into  tbe  place  of  destination  by 
or  before  8  o'clock  Sunday  morning,  or  not 
.later  than  8  o'clock  Sunday  morning,  and 
the  train  starting  on  such  schedule  runs  up 
till  that  time,  then  the  defendant  would  not 
be  guilty."  The  error  assigned  in  this  charge 
is  that  it  "limited  tbe  right  to  run  a  freight 
train  up  to  8  o'clock  Sunday  morning,"  and 
it  la  contended  that  "the  court  should  have 
further  charged  the  Jury  that  If  the  train 
would  have  reached  its  destination  by  8 
o'clock  Sunday  morning,  if  run  on  schedule 
time,  yet  If  the  same  was  unavoidably  de* 
layed  it  could  still  be  run  to  Its  destination, 
although  to  do  so  would  require  Its  move- 
ment later  than  8  o'clock  Sunday  morning." 
The  second  ground  assigning  error  -in  the 
charge  of  the  court  Is  covered  by  the  demur- 
rer as  to  tbe  defendant  not  bebig  the  prop- 
er official  designated  as  liable  to  an  indict- 
ment for  a  violation  of  its  terms.  The  third 
ground  Is  that  the  court  erred  In  charging 
as  follows:  "In  reference  to  schedules,  I 
charge  you  that,  If  a  train  Is  started  from 
Birmingham  that  will  put  it  Into  Atlanta,  the 
place  of  destination,  before  8  o'clock,  and  on 
account  of  delays  that  arose  along  the  line 
that  schedule  was  annulled  by  the  superin- 
tendent of  transportation,  or  the  officer  hav- 
ing charge  of  the  business  of  that  depart- 
ment of  the  railway  company.  If  that  sched- 
ule was  annulled,  and  said  train  was  started 
In  this  state  on  a  new  schedule,  or  by  orders 
running  It  extra,  then  It  would  have  no  ngbt 
to  run  any  distance  after  midnight  Saturday 
night,  would  have  no  right  to  run  up  till  8 
o'clock,  and  would  have  no  right  to  run  after 
8  o'clock;  and  If  you  find  in  this  case  that 
these  trains  named  in  the  bill  of  Indictment 
were  run  ou  a  schedule  made  up  after  mid- 
night Saturday  night,  and  tbey  were  start- 
ed on  such  schedule  In  this  state  after  mid- 
night Saturday  night,  then  they  would  have 
no  right  to  run  any  distance,  and,  if  the 
other  elements  of  tbe  offense  are  made  out, 
that  A.  H.  Westfall  Is  the  officer  named  in 
the  statute,  and  he  Is  not  Justified  in  one 
of  the  two  ways  that  I  have  called  your  at- 
tention to,  then  he  would  be  guilty."  Tbe 
objections  made  to  this  charge  are  that  "it 
was  not  properly  adjusted  to  the  evidence 


in   this  case,"  and  "under  the  evidence  in 
this  case  It  is  not  the  law." 

Maddox,  McCarny  &  Shumate,  for  plaintiff 
In  error.  W.  K.  Fielder,  Sol.  Gen.,  for  the 
State. 

HILL,  C.  3.  (after  stating  the  facts  as 
above).  1.  It  Is  entirely  proper  and  in  con- 
formlly  with  good  pleading  to  charge  in  one 
count  that  the  defendant  violated  the  penal 
statute  In  running  six  freight  trains  through 
tbe  county  on  the  same  Sunday.  While, 
strictly  speaking,  the  running  of  each  train 
may  have  been  a  violation  of  the  law,  yet 
we  think  the  running  on  tbe  same  day  of  six 
trains  may  have  been  well  treated  as  but 
one  offense.  Certainly  this  did  not  embar- 
rass the  defendant  In  making  his  defense 
or  deprive  him  of  any  right  In  fact,  this 
method  of  pleading  could  not  be  otherwise 
than  beneficial  to  the  defendant  Wlngard 
V.  State,  13  Ga.  396;  Walker  v.  State,  118 
Ga.  772,  45  S.  E.  021;  Jackson  v.  State,  76 
Ga.  551(7);  Young  v.  State  (No.  1215,  Ga. 
App.;  this  day  decided)  62  8.  B.  55a 

2.  The  superintendent  of  transportation 
having  charge  of  the  business  of  the  trans- 
portation department  of  that  portion  of  tbe 
Southern  Railway  Company  over  which  the 
freight  trains  were  alleged  to  have  been  run 
In  violation  of  the  statute  was  the  proper 
person  to  be  indicted.  Where  a  railroad  sys- 
tem runs  through  several  states,  has  separate 
divisions,  and  has  a  separate  superintendent 
of  transportation  for  each  division,  we  think 
the  superintendent  of  transportation  of  the 
division  In  which  the  law  is  claimed  to  have 
been  violated  Is  the  proper  officer  to  be  in- 
dicted under  tbe  terms  of  tbe  statute  (Pen. 
Code  1895,  S  420).  Tbe  court.  In  considering 
a  demurrer  on  this  ground,  could  Judicially 
recognize  that  the  Southern  Railway  Com- 
pany was  such  a  system,  and  the  demurrer 
admits  that  the  defendant  was  Its  superin- 
tendent of  transportation  having  charge  of 
tbe  business  of  transportation  of  that  portion 
or  division  of  its  road  over  which  the  freight 
trains  were  alleged  to  have  run  in  violation 
of  the  law  on  the  day  specified  In  tbe  indict- 
ment The  section  .of  the  Code  defining  this 
offense  designates  as  the  officer  to  be  indict- 
ed the  one  who  is  primarily  responsible  for 
the  running  of  'freight  trains,  and  It  cannot 
be  doubted  that  the  superintendent  of  trans- 
portation of  the  division  embracing  that  part 
of  the  railroad  where  the  alleged  violation  of 
law  occurred  fits  the  designation  made  by  the 
statute.  Vaughan  v.  State,  116  Ga.  841,  43 
S.  E.  249. 

3.  The  charge  of  the  court  complained  of 
in  tbe  first  ground  of  the  amended  motion 
for  a  new  trial  was  error.  If  a  freight  train 
leaves  its  starting  point  upon  a  practicable 
schedule  which  would  bring  it  to  Its  destina- 
tion before  8  o'clock  on  Sunday  morning,  of 
course,  tbe  Justification  provided  by  the 
statute  for  the  running  of  a  train  up  to  8 
o'clock  Sunday  morning  would  be  complete. 
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The  preamble  to  this  act  of  the  Legislature 
BbowB  that  the  Intention  was  to  allow  a 
train  mnnlng  on  such  adiedule  as  above 
stated,  when  unavoidably  detained  or  de- 
layed by  accidents  or  other  circumstances,  to 
continue  running  to  its  destination,  although 
to  do  so  might  require  the  running  of  the 
train  on  Sunday  morning  after  8  o'clock.  In 
other  words,  a  complete  defense  is  establish- 
ed when  the  evidence  shows  that  the  freight 
train  left  its  initial  point  within  the  time  pro- 
vided by  the  statute,  and  on  a  schedule  that 
was  practicable  and  could  reasonably  be  com- 
piled with,  and  in  the  particular  instance  was 
prevented  from  being  run  according  to  sched- 
ule and  within  the  time  provided  by  the  stat- 
ute because  of  unavoidable  delays  not  due  to 
bad  faith  of  those  who  had  charge  of  the 
movement  of  the  train  in  question.  The 
charge  complained  of  instructed  the  jury  that 
they  could  find  the  defendant  guilty  If  It  ap- 
peared from  the  evidence  that  the  train  ran 
after  8  o'clock  on  Sunday  morning,  regard- 
less of  the  time  of  departure  from  its  start- 
ing point,  and  regardless  of  all  unavoidable 
delays  that  may  have  prevented  the  train 
from  making  Its  regular  schedule,  although 
In  other  respects  it  had  fully  conformed  to 
the  requirements  of  the  statute.  See  Acts  of 
1874,  p.  97,  Brand  v.  State,  8  Oa.  App.  628, 
60  S.  E.  339. 

4.  The  charge  complained  of  in  the  third 
ground  of  the  amended  motion  for  a  new 
trial  was,  in  our  opinion,  erroneous  for  both 
the  reasons  stated.  It  was  not  adjusted  to 
the  evidence,  because  there  was  no  evidence 
whatever  that  the  regular  schedules  on  which 
tbe  trains  started  from  their  initial  points 
were  annulled  by  the  superintendent  of  trans- 
iwrtation,  or  by  any  officer  who  had  charge 
of  the  business  of  that  department  of  the 
raOroad.  The  evidence  was  that  the  delay  of 
over  12  hours  at  Waco  of  the  trains  in  ques- 
tion temporarily  displaced  the  regular  sched- 
ules, and  made  It  necessary  for  the  trains 
not  to  leave  Waco,  except  under  special  or- 
ders. But  the  fact  that  such  delay,  under 
tbe  roles  of  the  company,  amounted  to  a 
temporary  displacement  of  the  regular  sched- 
ule, and  the  substitution  therefor  of  an  extra 
schedule,  adjusted  to  the  situation  made 
necessary  by  such  delay,  did  not  amount  to 
an  annulment  by  the  superintendent  of 
transportation  of  the  regular  schedule.  If 
the  freight  trains  in  question  started  from 
tbelr  initial  points  on  a  schedule  which  was 
practicable, .  and  which  could  be  reasonably 
mn  within  the  terms  of  the  statute,  and 
were  unavoidably  delayed  In  making  such 
schedule,  they  would  have  the  right  to  run 
to  their  destination,  regardless  of  the  length 
of  such  unavoidable  delays.  The  fact  that 
according  to  railroad  technicalities  the  reg- 
ular schedule  was  "killed"  by  delays  lasting 
longer  than  12  hours,  and  that  the  freight 
trains,  after  such  unavoidable  delays,  started 
under  new  orders,  does  not  affect  In  any 
manner  the  question.     Of  course,  a  freight 
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train  cannot  start  from  Its  initial  point  on 
Sunday ;  but  if  it  starts  from  its  Initial  point 
before  Sunday,  and  on  a  schedule  which  gives 
It  ample  time  to  reach  Its  destination  in  this' 
state  before  8  o'clock  Sunday  morning,  it  has 
a  right  to  do  so,  and  if,  after  starting  from 
Its  initial  point  before  Sunday,  It  meets  with 
unavoidable  delay,  and  is  thus  prevented 
from  making  Its  regular  schedule  on  which 
It  started,  it  nevertheless  has  a  right  to  con- 
tinue its  run  to  its  destination  after  8  o'clock 
Sunday  morning,  and  any  delays  that  are  un- 
avoidable and  not  caused  by  bad  faith  of  the 
officers  of  the  company  having  charge  of  the 
movements  of  such  trains,  whatever  may  be 
the  length  of  such  delays,  do  not  destroy  this 
right.  The  court  In  the  charge  excepted  to 
considered  the  start  from  Waco  after  the  de- 
lays as  a  start  from  tbe  Initial  point,  and 
that  a  start  made  on  Sunday  constituted  a 
violation  of  the  statute.  We  think  this  con- 
struction of  the  law  was,  for  the  reasons 
stated,  erroneous. 

5.  We  have  examined  the  evidence  In  this 
case  very  carefully,  and  we  have  concluded 
that  it  falls  to  show  any  violation  of  the 
statute  in  question.  There  is  no  dispute  that 
the  schedules  upon  which  these  trains  start- 
ed from  their  initial  points  gave  them  am- 
ple time  to  reach  their  destination  within 
tbe  limitations  of  the  law.  There  Is  no  dis- 
pute that  the  trains  were  delayed  at  Waco 
by  a  failure  to  get  water  at  that  point,  which 
was  the  customary  place  for  getting  water, 
or  that  those  In  charge  of  the  movements  of 
the  trains  did  not  know  that  the  water  could 
not  be  obtained  at  this  regular  place  until 
the  trains  reached  there.  It  may  be  that  the 
employe  of  the  company  at  Waco  whose  duty 
it  was  to  keep  the  tank  supplied  with  water 
could  have  notified  the  officers  in  charge  of 
the  movements  of  the  trains  that  the  water 
could  not  be  procured  at  Waco;  but  this  he 
did  not  do,  and  the  trains  went  to  Waco, 
the  employes  in  charge  of  them  reasonably 
relying  upon  the  fact  that  at  that  point  they 
would  be  able  to  get  water.  Under  all  the 
circumstances  of  this  case  we  think  the  de- 
lay was  unavoidable,  and  was  not  caused  by 
bad  faith  of  tbe  defendant  or  of  those  who 
were  In  charge  of  the  running  of  the  trains, 
so  as  to  render  the  defendant  amenable  to 
the  penal  statute,  and  that  the  verdict  In 
this  case  Is  without  any  evidence  to  support 
It,  and  should  be  set  aside  as  contrary  to 
law. 

Judgment  reversed. 


VBAST  V.  STATE.    (No.  1,299.) 
(Coart  of  Appeals  of  Georgia.     Oct.  12,  1908.) 
1.  Criminal  Law  — Fobmbb  Jeopabdt  — De- 

HUBBEB   TO    PLEA, 

A  demurrer  to  a  plea  of  former  jeopardy, 
filed  in  a  prosecution  for  carrying  a  concealed 
pistol,  is  properly  sustained,  when  the  plea  sets 
lip  the  former  conviction  of  the  defendant  for 
carrying  the  pistol  to  a  church,  though  It  ia  al- 
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l«ged  that  both  tranenctlons  were  one  and  the 
aame.  Aa  a  matter  of  law  the  two  tranaactionB 
were  not  the  same.  In  legal  contemplation  a 
peison  who  carries  a  concealed  pistol  to  a 
church  commits  two  offenses,  and  neither  is  in- 
clusive of  the  other.  Blair  t.  State,  81  -Oa. 
629,  7  S.  E.  855 ;  Mcintosh  t.  State,  116  Ga. 
543,  42  S.  B.  793. 
2.  Saue— Evidence. 

The  evidence  is  snfficient  to  support  the 
verdict. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Judge. 

Pryor  Veaey  was  convicted  of  carrying 
concealed  weapons,  and  brings  error.  Af- 
firmed. 

Wm.  N.  MalttrS,  for  plaintiff  In  error.  B. 
W.  Moore,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


CHRISTOPHULOS  CAFfi  CO.  v.  PHIL- 

LIPS.    (No.  1,111.) 

(Court  of  Appeals  of  Georgia.     Oct.  12,  1908.) 

1.  Dauaoes— Bbeach   of   CoirrBAor— Plead- 
ing— Spectai,  Dauaoeb. 

Where  the  plaintiff  sues  for  special  dam- 
ages alone  for  breach  of  contract,  and  such 
special  damages  are  not  recoverable  under  the 
allegations  of  his  petition,  considered  in  connec- 
tion with  the  contract,  which  is  made  a  part 
of  the  petition,  he  is  limited  in  his  recovery  to 
the  special  damages  alleged,  and  there  can  be 
no  recovery  for  general  or  nominal  damages. 

[Ed.  Note.— For  casra  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  H  429-436.] 

2.  Same. 

X-  The  allegations  of  the  petition,  in  connee- 
tion  with  the  contract,  made  a  part  of  the  peti- 
tion, clearly  showing  that  the  special  damages 
sued  for  were  not  such  as  could  be  recovered  by 
the  plaintiff  for  the  breach  of  the  contract,  the 
trial  court  did  right  on  demurrer  in  dismissing 
the  petition. 

(Syllabus  by  the  (Dourt) 

Error  from  City  Court  of  Macon;  Eobt. 
Hodges,  Judge. 

Action  by  the  Christopbulos  Caf6  Company 
against  John  Phillips.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

The  Christopbulos  CafS  Company,  a  corpo- 
ration, brought  suit  against  John  Phillips  to 
recover  damages  for  breach  6f  contract  By 
the  contract,  which  was  made  a  part  of  the 
petition,  the  defendant  agreed  to  build  for 
the  plaintiff  a  counter  and  a  refrigerator  of 
certain  dimensions,  for  specified  sums,  the 
Job  to  be  completed  on  September  15,  1907. 
The  contract  was  executed  on  August  2,  1907. 
The  petition  alleges  that  the  defendant  fail- 
ed to  comply  with  this  contract,  and  did  not 
furnish  to  the  plaintiff  by  the  day  agreed  up- 
on, or  at  any  other  time,  either  the  counter 
or  the  refrigerator.  It  Is  alleged  that  the 
counter  and  the  refrigerator  were  to  be  In- 
stalled in  a  cafA  which  the  petitioner  was 
to  open  in  the  city  of  Amerlcus,  Ga.,  and 
that  both  parties  to  the  contract  understood 
that  time  was  of  the  essence  of  the  contract. 


and  that  the  counter  and  the  refrigerator 
were  to  be  furnished  and  delivered  on  Sep- 
tember 16, 1907;  that,  relying  upon  the  prom- 
ises and  agreement  of  the  defendant  as  con- 
tained in  the  contract,  the  plaintiff  employed 
skilled  cooks  and  waiters  to  report  for  work, 
at  Amerlcus,  Ga.,  at  the  time  the  defendant 
agreed  to  furnish  said  counter  and  refriger- 
ator ;  and  that,  on  account  of  the  unsatisfac- 
tory labor  condition  prevailing  and  the  plain- 
tiff's agreement  to  pay  its  help,  the  plaintiff 
was  compelled  to  pay  them  their  salaries  for 
the  period  of  one  month,  as  well  as  the  board 
of  one  of  them  for  one  month.  In  order  to  re- 
tain them,  besides  the  rent  of  the  store  for 
one  month,  during  which  time  the  store  was 
unused,  awaiting  the  completion  of  the  con- 
tract by  the  defendant;  that  after  the  neg- 
lect of  one  month  on  the  part  of  the  defend- 
ant to  complete  his  contract  it  became  nec- 
essary for  the  plaintiff  to  have  the  two  arti- 
cles set  out  in  the  contract  constructed  by 
another  person;  and  that  by  this  breach  of 
the  contract  the  plaintiff  was  damaged  in  the 
sum  of  $206,  as  shown  by  an  itemized  state- 
ment of  the  amounts  the  plaintiff  was  com- 
pelled to  pay  out  by  reason  of  the  breach,  as 
follows:  "Tom  Jones,  unemployed,  for  one 
month,  $40;  Jim  Mitchell,  unemployed,  for 
one  month,  |40;  board  of  Jim  Mitchell  for 
one  month,  $38;  George  Adams,  manager, 
unemployed,  one  month,  $48;  rent  of  store 
unused,  $40— total,  $20&" 

The  defendant  filed  a  general  and  special 
demurrer  to  the  petition  on  the  following 
grounds:  (1)  That  the  items  of  damages  al- 
leged are  too  remote,  and  are  not  such  as 
were  contemplated  when  the  contract  was 
made,  and  are  not  such  as  the  defendant  can 
be  made  liable  for;  (2)  that  the  petition  sets 
out  matter  not  within  the  terms  of  the  con- 
tract. In  that  by  the  contract  there  was  no 
agreement  concerning  the  delivery  of  the  coun- 
ter or  the  refrigerator  in  Amerlcus,  Ga.,  or 
elsewhere,  and  the  contract  does  not  state 
that  time  Is  of  the  essence  of  the  contract; 
(3)  that  the  petition  sets  up  matter  of  labor 
between  the  plaintiff  and  third  persons,  out- 
side of  the  contract,  and  concerning  which  no 
notice  Is  alleged  to  have  been  given  the  de- 
fendant by  the  plaintiff,  and  that  the  defend- 
ant has  no  concern  with  the  employment  of 
cooks  and  waiters,  and  is  not  In  any  wise  re- 
sponsible for  the  alleged  unsatisfactory  condi- 
tion of  labor,  and  Is  not  liable  for  the  salaries 
or  board  of  such  laborers,  or  for'  the  rent  of 
the  store;  (4)  that  the  allegations  of  the  pe- 
tition are  not  sufficiently  specific  to  enable 
the  defendant  to  investigate  and  ascertain 
the  truth  or  falsity  of  the  claim,  as  It  is  not 
stated  in  what  capacity  the  laborers  were 
employed,  or  whether  they  were  white  or  col- 
ored, or  when  they  were  employed,  or  what 
contract  was  made  between  them  and  the 
plaintiff,  or  what  store  the  plaintiff  rented,  or 
from  whom  he  rented  it,  or  the  amount  of 
rent  that  should  have  been  paid  for  It^  or  the 


Digitized  by 


Google 


Oa.) 


RUSHINO  ▼.  MEDIOAL  COLLEGE  OF  GEORGIA. 


663 


length  of  time  for  wblcta  It  abonld  hare  been 
paid. 

Tbe  conrt  sustained  the  demurrer  and  dl*- 
mlaaed  tbe  petition,  and  tbl«  Judgment  la  tbe 
error  asslgnea. 

Olawson  &  Fowler,  tor  plaintiff  in  error. 
Arthur  Ij.  Dasher,  for  defendant  In  error. 

HIIiL,  O.  J.  (after  stating  tbe  facts  as 
aboye).  Tbe  plaintiff  must  stand  or  fall  by 
the  terms  of  the  contract  which  he  sets  ont, 
and  can  only  recover  such  damages  as  arise 
naturally  and  according  to  the  usual  course 
of  things  from  the  breach  of  the  terms  of  tbe 
contract,  and  such  as  the  parties  contem- 
plated when  tbe  contract  was  made  as  a 
probable  result  of  its  breach.  By  the  terms 
of  his  contract  the  defendant  agreed  to  bnlld 
for  the  plaintiff  a  counter  and  a  refrigera' 
tor  according  to  specified  dimensions  and  for 
a  stipulated  price,  and  agreed  that  tbe  Job 
should  be  completed  on  tbe  16th  day  of  Sep- 
tember, 1907.  It  is  insisted  by  tbe  defend- 
ant that  tbe  contract  is  in  two  distinct  para- 
graphs, the  first  of  which  refers  to  the  coun- 
ter, and  fails  to  specify  at  what  time  it  was 
to  be  completed,  and  that  tbe  second  para- 
graph, relating  to  the  refrigerator,  contains 
tbe  agreement  as  to  completion  by  the  16th 
day  of  September,  1907,  and  is  limited,  there- 
fore, to  the  time  when  the  refrigerator  was 
to  be  completed.  We  think,  taking  the  con- 
tract as  a  whole,  that  the  reasonable  inter- 
pretation on  this  point  is  that  both  the  coun- 
ter and  the  refrigerator  were  to  be  completed 
I^  the  16th  day  of  September,  1907 ;  that  the 
word  "this  Job,"  occurring  at  tbe  end  of  the 
contract,  refer  to  the  entire  contract,  and 
not  to  a  separate  part  of  it 

There  is  notblng  in  the  contract  however, 
that  indicates  for  what  purpose  tbe  plaintiff 
needed  tbe  articles  in  question,  or  where  they 
were  to  be  used,  and  there  is  no  allegation 
that  the  defendant  was  Informed  or  knew 
anything  as  to  these  facts.  There  is  no  al- 
legation that  the  defendant  knew  that  the 
plaintiff  was  going  to  rent  a  store  for  the 
parpose  of  operating  a  restaurant,  that  It 
was  to  use  either  the  counter  or  the  re- 
frigerator In  such  restaurant,  or  that  It  was 
going  to  employ  laborers  to  carry  on  the 
restaurant  In  which  tbe  counter  and  the  re- 
frigerator were  to  be  installed.  There  are 
many  places  where  counters  and  refrigera- 
tors are  need,  other  than  restaurants.  Nei- 
ther is  it  alleged  that  the  restaurant  of  the 
plaintiff  could  not  have  been  operated  with- 
out tbe  counter  and  the  refrigerator,  and  that 
this  fact  was  known  to  the  defendant  when 
be  made  the  contract  Under  the  contract 
and  the  allegations  of  the  petition,  we  think 
the  only  measure  of  damages  resulting  from 
a  breach  of  the  contract  was  the  difference 
between  the  cost  of  tbe  counter  and  tbe  re- 
frigerator in  the  market  and  the  contract 
price.  It  certainly  would  be  unreasonable  to 
hold  that  the  defendant,  as  tbe  result  of  such 


breach,  was  liable  to  pay  as  damages  to  the 
plaintiff  the  Items  of  damages  sued  for.  The 
amounts  paid  out  for  the  hire  of  two  skilled 
laborers,  a  manager  for  the  restaurant,  and 
the  rent  of  tbe  store,  cannot  be  said  to  have 
been  contemplated  by  the  defendant  as  a 
probable  result  of  a  breach  of  a  contract 
which  only  bound  him  to  build  for  the  plain- 
tiff a  counter  and  a  refrigerator.  It  would 
be  as  reasonable  to  claim  that  the  plaintiff 
could  have  rented  a  hotel  In  which  the 
counter  and  refrigerator  were  to  be  used, 
and  have  hired  60  or  100  waiters  to  work 
therein,  and  that,  because  the  defendant  fail- 
ed to  furnish  the  counter  and  tbe  refrigera- 
tor by  the  thne  specified,  he  should  pay  as 
damages  the  rent  of  the  hotel  and  the  hire  of 
all  these  laborers.  Especially  so,  when  there 
is  no  allegation  that  the  defendant  knew, 
when  the  contract  was  made,  that  the  coun- 
ter and  the  refrigerator  were  to  be  used  in 
tbe  hotel,  and  that  tbe  hotel  could  not  be 
carried  on  without  them.  Certainly  the  de- 
fendant was  not  responsible  for  tbe  unsatis- 
factory condition  of  labor  prevailing,  which 
the  plaintiff  said  made  it  necessary  for  blm 
to  pay  the  salaries  and  board  of  tbe  laborers 
for  the  space  of  one  month  who  were  to  be 
employed  in  bis  restaurant 

We  conclude  that  tbe  defendant  was  In 
no  wise  liable  for  the  items  of  special  dam- 
ages claimed  by  tbe  defendant  There  is  no 
claim  for  general  damages,  and  the  Judg- 
ment sustaining  the  demurrer  and  dismissing 
tbe  petition  must  be  affirmed.  Civ.  Code 
1895,  ;§  3799,  3S02;  Wright  v.  Smith,  128 
Oa.  432,  67  S.  E.  684 

Judgment  affirmed. 


RUSHING  V.  MEDICAL  COLLEGE  OP 

GEORGIA.    (No.  1,114.) 

(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 

Dkad  Boons— Civil  Liauilitixs. 

A  husband  is  entitled  to  the  dead  body  of 
his  wife  for  burial,  and  in  tbe  condition  in 
which  death  leaves  it;  but  a  slight  incision  by 
the  attendant  surgeon  in  a  hospital  to  ascertain 
tbe  cause  of  death,  authorised  by  tbe  board 
of  health  of  the  cit;^  in  which  the  hospital  is  lo- 
cated, and  in  obedience  to  tbe  requirements  of 
a  city  ordinance,  in  order  that  a  certificate  of 
burial  may  be  obtained  not  otherwise  obtainable, 
where  there  Is  no  cutting  or  removal  of  any 
limb  or  organ,  and  the  incision  is  properly  clos- 
ed and  not  visible  when  the  body  is  clothed,  does 
not  infringe  this  right. 

[Ed.  Note.— For  cases  in  jpoint  see  Cent  Dig. 
vol.  15,  Dead  Bodies,  {  13.f 

(Syllabus  by  the  Court) 

Error  from  City  Ck)urt  of  Richmond  Coun- 
ty; H.  C.  Hammond,  Judge. 
•  Action  by  J.  L.  Rushing  against  the  Med- 
ical College  of  (Georgia.    Judgment  for  de- 
fendant and  plaintiff  brings  error.    Affirmed. 

T.  W.  Capers,  for  plaintiff  in  error.    Wm. 
H.  Fleming,  for  defendant  in  error. 
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HILIi,  C.  X  This  case  has  been  reviewed 
by  this  court  before,  and  certain  questions 
of  law  raised  by  demurrer  decided  In  favor  of 
the  plaintiff.  1  Ga,  App.  408,  67  8.  E.  1083. 
It  Is  now  before  us  after  a  trial  on  the  mer- 
its and  a  verdict  In  behalf  of  the  defendant, 
And  on  an  assignment  of  error  to  the  Judg- 
ment overruling  the  plaintiff's  motion  for  a 
new  trial. 

Two  material  questions  are  presented  by 
the  record:  (1)  Whether  the  Medical  Col- 
lei^  of  Greorgla,  the  defendant  In  the  court 
below,  Is  responsible  for  the  tort,  If  such  was 
committed;  and  (2)  whether  a  tort  Is  shown 
to  have  been  committed.  The  view  that  we 
take  of  the  second  question  makes  the  first 
question  purely  an  abstract  one  and  unnec- 
essary to  be  determined.  The  evidence,  brief- 
ly stated,  is  as  follows:  Plaintiff's  wife,  dur- 
ing his  absence  from  home,  was  taken  sick 
TThe  family  physician  was  called  In.  He  de- 
cided that  it  was  necessary  to  take  the  pa- 
tient to  the  city  hospital  for  treatment  and 
attention.  He  so  Informed  the  members  of 
the  family,  and  was  permitted  by  them  to 
take  the  patient  to  the  hospital.  He  deliver- 
ed her  to  what  was  known  as  the  "charity 
ward"  of  the  hospital,  taking  her  to  this 
ward  because  be  had  no  instructions  to  the 
■contrary,  and  had,  on  three  previous  occa- 
sions, taken  the  plaintiff  himself  and  two  of 
bis  children  to  the  charity  ward  of  this  hos- 
pital. He  had  no  authority  under  the  rules 
of  the  hospital  to  minister  to  the  patient  In 
that  ward  of  the  hospital  and  she  was  taken 
In  charge  by  the  regular  physician  or  sur- 
geon of  the  hospital.  This  surgeon  found 
the  patient  in  a  moribund  condition,  past 
help  from  either  medical  or  surgical  assist- 
ance. She  died  In  the  hospital  In  a  few 
hours  after  she  had  been  entered.  The  phy- 
sician in  charge  communicated  with  the  fam- 
ily pbyslclan,  who  brought  her  there,  request- 
ing that  he  make  a  burial  certificate.  The 
family  physician  declined  to  do  so,  stating 
that  be  was  not  able  to  make  a  burial  certifi- 
cate, as  he  did  not  know  the  cause  of  death. 
The  physician  in  charge  at  the  hospital  could 
not  make  a  burial  certificate,  because  he  did 
not  know  and  could  not  determine  without 
an  autopsy  the  cause  of  death.  It  was  nec- 
essary, under  an  ordinance  of  €be  city  which 
was  In  evidence,  to  have  a  burial  certificate 
by  an  attending  physician  as  to  the  cause  of 
death  before  the  body  of  the  deceased  could 
be  Interred  in  any  of  the  cemeteries  of  the 
city.  In  this  situation  the  physician  at  the 
hospital  communicated  with  the  chairman  of 
the  board  of  health  of  the  city,  stating  to 
him  the  facts  and  asking  for  his  directions. 
The  chairman  of  the  board  of  health  directed 
blm  to  have  an  autopsy  made  for  the  pur- 
pose of  determining  the  cause  of  death.  In 
pursuance  of  this  direction  and  authority  a 
surgeon  of  the  hospital  made  a  slight  incision 
Into  the  cavity  of  the  abdomen  and  discover- 
ed that  the  cause  of  death  was  uremic  poison. 


No  limb  or  organ  was  cut  or  removed,  the 
body  was  in  no  way  mutilated,  and  the  slight 
incision  was  sewed  up,  and  was  not  discov- 
erable except  by  an  examination.  A  certifi- 
cate of  burial  waa  made  by  the  surgeon 
who  performed  the  autopsy,  and  the  body 
was  delivered  to  the  undertaker  for  the  fam- 
ily, and  waa  burled  In  one  of  the  city  ceme- 
teries. 

These  facts  are  not  disputed,  and,  we 
think,  utterly  refute  the  gravamen  of  the 
complaint  made  by  the  plaintiff  In  bla  pe- 
tition that  there  was  an  unauthorized  and  un- 
lawful mutilation  of  the  body  of  his  wife, 
"to  gratify  professional  curiosity,  or  for 
some  other  unlawful  purpose."  This  court 
decided,  when  the  case  was  here  before,  that 
the  husband  was  entitled  to  the  corpse  of  bis 
wife  for  burial,  and  in  the  condition  In  which 
death  left  It  But  where  a  necessary  Incision  . 
Is  made  by  an  attendant  surgeon  In  a  hospi- 
tal, by  authority  of  the  board  of  health  of 
the  city  In  which  the  hospital  Is  situated,  in 
order  to  ascertain  the  cause  of  death,  so 
that  a  certificate  of  burial  can  be  made  in 
obedience  to  the  requirements  of  a  city  ordi- 
nance, where  there  Is  no  removal  of  any 
limb  or  organ,  or  cutting  or  mutilating  of  ei- 
ther, and  where  such  slight  and  necessary  In- 
cision is  not  visible  except  by  an  Inspection, 
and  not  visible  at  all  when  the  body  is 
clothed,  this  right  of  the  husband  Is  not  In- 
fringed. Farley  v.  Carson,  8  Ohio  Dec  (Re- 
print) 119,  5  Gin.  Law  BuL  78&  "A  physi- 
cian who  performs  an  autopsy  upon  a  dead 
body  with  ordinary  care  and  skill,  and  in 
pursuance  of  the  authority  of  the  coroner  or 
a  city  ordinance,  is  not  liable  in  an  action 
by  the  family  of  the  deceased  for  the  mutila- 
tion of  the  body  without  their  consent"  Cook 
V.  Walley,  1  Colo.  App.  163,  27  Pac  050; 
Young  V.  College  of  Physicians,  etc.,  81  Md. 
358,  32  Ati.  177,  81  L.  R.  A.  540. 

Whether  the  hospital  where  the  autopsy 
was  performed  was  controlled  by  and  under 
the  management  of  the  defendant,  or  whether 
It  was  under  the  control  and  management  ot 
the  city  of  Augusta,  It  Is  manifest  that  no 
tort  was  committed  by  the  surgeon  who  per- 
formed the  autopsy.  It  appears  that  he  did 
his  duty,  under  the  facts  of  the  case,  decent- 
ly and  with  due  regard  for  the  rights  of  the 
husband  and  tenderly  toward  the  dead.  The 
Jury  80  found,  and  the  evidence  fully  Justlflea 
the  finding.  While  we  fully  share  in  the  sen- 
timent eloquently  expressed  by  counsel  for 
plaintiff  In  error  that  the  body  of  the  dead, 
when  the  soul  has  departed.  Is  still  sacred 
to  the  loved  ones,  and  that  they  alone  are  en- 
titled to  It  tot  the  last  tender  ministrationa 
of  love,  yet  we  cannot  lose  sight  of  the  fact 
that  the  laws  of  health,  duly  enacted  by  mu- 
nicipal authority  In  order  that  the  living  may 
be  protected,  are  salutary  and  should  be  ob- 
served. 

Judgment  affirmed. 
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EDWARI>S  T.   STATE.     (No.   1,318.) 
(Oonrt  of  Appeals  of  Georgia.    Oct.  12,  1908.) 

AaaATTLT    AHD    BATTXBT— AOTS    CONSTITUTinO 
ABaA.T7I.T. 

One  who  shoots  with  a  pirtol  in  the  direction 
of  another,  situated  within  the  range  of  the  pis- 
tol, not  intending  to  bit  him,  but  intending  to 
frighten  him,  is  guilty  of  an  assault. 

SE^.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  4,  Assault  and  Battery,  i  82.] 

(Syllabus  by  the  Court.) 

Error  from  Snperior  Court,  Bartow  Comi- 
ty; A.  W.  Flte,  Judge. 

George  Edwards  was  conrlcted  of  an  as- 
sault, and  he  brings  error.    Affirmed. 

O.  H.  Aubrey  and  T.  J.  Lyon,  for  plaintiff 
In  error.  Sam.  P.  Maddox,  Sol.  Gen.,  for 
the  State. 

POWEIiL,  3.  This  case  has  been  to  this 
court  previously,  and  the  facts  are  reported, 
'witb  tbe  former  opinion.  In  4  Ga.  App.  167, 
GO  S.  E.  1033.  The  court  In  the  trial  now  un- 
der review  Instructed  the  Jury  as  follows: 
"I  further  charge  you  that  If  you  find  the 
defendant,  without  Justification,  shot  a  pistol 
in  the  direction  of  the  witness,  within  car- 
rying distance  of  the  pistol,  not  intending  to 
hit  him,  but  intending  to  scare  him,  he  would 
be  guilty  of  an  assault"  In  the  former  de- 
cision of  the  case  Chief  Judge  Hill,  speak- 
ing for  the  majority  of  the  court,  said:  "We 
do  not  doubt  that  the  firing  of  a  pistol  in 
the  direction  of  another  within  a  distance  in 
which  it  might  do  execution,  although  with 
the  intention  of  frightening  only,  might 
amount  to  an  assault  And  if  one  should 
recklessly  fire  a  pistol  In  tbe  direction  of  an- 
other, it  might  constitute  an  assault;  for 
the  offense  may  consist  In  putting  another 
in  fear  of  violence."  The  writer,  specially 
concurring,  said:  "I  think  that  fright  Is 
such  bodily  harm  that  to  shoot  in  the  gen- 
eral direction  of  a  person,  with  Intent  to 
'bluff  or  scare'  him.  Is  an  assault"  It  seems, 
therefore,  that  the  Instruction  sub  Judlce  is 
directly  In  accord  with  the  views  of  the 
entire  court  as  expressed  in  the  former  de- 
cision. 

Judgment  affirmed. 


IVEY  V.  STATE.    (No.  1,231.) 
(C!ourt  of  Appeals  of  Geotxia.    Oct.  12,  1908.) 

1.  WrrwESSES—SuBPfflNA— Requisites— NoN- 
BESIDENT   Witnesses— CouNTEEsioNiNO   by 

JcnOK  OB  SOLICITOB  GKNERAI/— Necessitt. 
An  ordinary  8ubp<ena,  signed  by  the  clerk 
and  issued  on  behalf  of  the  defendant  in  a  crim- 
inal case,  is  sufficient  to  compel  the  attendance 
of  a  witness  from  any  portion  of  the  state.  It 
is  not  required  that  subpoenas  for  the  defend- 
ant's witnesses  residing  out  of  the  county  of  the 
prosecution  shall  be  countersigned  either  by  the 
presiding  Judge  or  the  solicitor  general. 

2.  JuBT— Incomplete  Panai/— Waiveb. 

If  a  panel  of  less  than  48  jurors  is  put  upon 
the  prisoner,  and  he  does  not  challenge  the  ar- 
ray, but  proceeds  with  tbe  selection  of  the  jury, 


he  cannot  thereafter,  as  a  matter  of  right,  de- 
mand the  filling  of  the  panel. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  81,  Jury,  S  513.] 
8.  CsiinNAi,  I/AW  —  Evidence  —  CoRRSBioR 

Made  Pendino  Ucucoai,  Abbbst. 

A  voluntary  confession  or  incriminatoi^ 
statement  is  not  inadmissible  merely  because  it 
was  made  pending  an  illegal  arrest. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Appeal  and  Error,  f  1170.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Warren  Cotm.- 
ty;  J.  N.  Worley,  Judge. 

Tutt  Ivey  was  convicted  of  knowingly 
uttering  a  forged  check,  and  he  brings  error. 
Reversed. 

M.  Li.  Felts,  for  plaintiff  In  error.  David 
W.  Meadow,  Sol.  Gen.,  and  E.  P.  Davis,  for 
the  State. 

POWELL,  J.  Tutt  Ivey  was  prosecuted 
for  knowln^y  uttering  a  forged  check.  He 
presented  at  the  Citizens'  Bank  of  Warren- 
ton  a  forged  check,  purporting  to  be  signed 
by  one  of  Its  customers,  payable  to  Will 
Smith,  and  Indorsed  in  blank  in  the  name  of 
Will  Smith.  There  was  evidence  from  which 
the  Jury  mi^t  have  found  that  the  defend- 
ant himself  committed  the  forgery,  as  well 
as  uttered  it;  but  he  set  up  that  be  got  the 
check  innocently  from  Will  Smith  at  Macon, 
Ga.,  In  the  presence  of  John  Ivey,  and  that 
Will  Smith  had  gone  on  to  Tampa,  Fla.,  but 
John  Ivey  was  still  at  Macon.  He  made  a 
motion  for  continuance  on  the  ground  that 
he  bad  placed  a  subpoena  in  the  hands  of 
the  sheriff  of  Warren  county  for  John  Ivey, 
and  that  by  reason  of  the  fact  that  the  sheriff 
had  not  served  the  subpoena  the  witness  was 
absent  It  appears  from  the  note  of  the  pre- 
siding Judge  that  this  motion  for  continuance 
was  overruled  on  the  ground  that  the  sub- 
poena was  not  countersigned  by  the  Judge  or 
by  the  solicitor  general.  If  the  Judge  had 
placed  the  exercise  of  his  discretion  on  the 
ground  that  the  showing  was  otherwise  de- 
ficient we  might  not  reverse  his  Judgment} 
but  the  reason  given  for  refusing  to  grant  the 
continuance  is  entirely  insufficient  There  is 
no  law  requiring  tbe  signature  of  the  Judge 
or  of  the  solicitor  general  to  a  subpcena  for 
the  attendance  of  a  nonresident  witness  for 
the  defendant  Pen.  Code  1895,  S  1114,  pro- 
vides  that  "no  subpcena  for  a  nonresident 
witness  for  the  state  shall  be  Issued,  unless 
signed  by  the  clerk  of  the  court  and  the 
solicitor  general  of  the  circuit"  As  to  non- 
resident witnesses  for  the  state  this  is  man- 
datory. Harris  v.  Early  County,  96  Ga.  186, 
22  a  E.  704.  Pen.  Code  1895,  §{  1116  to  1117, 
Inclusive,  relate  to  the  method  of  computing 
and  collecting  the  fees  of  nonresident  wit- 
nesses subpoenaed  on  behalf  of  the  state. 
Section  1118  Is  as  follows:  "The  foregoing 
provisions  of  this  article  shall  apply  to  the 
defendant's  witnesses  when,  in  the  discretion 
of  the  presiding  Judge,  the  end  of  Justice  may 
demand  it" 
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An  examination  of  the  statutes  and  the 
amendments  to  statutes  on  which  these  code 
sections  are  based  will  disclose  that  the 
words  "foregoing  provisions,"  found  in  sec- 
tion 1118,  apply  only  to  the  three  sections  im- 
mediately preceding,  and  not  also  to  section 
1114  (compare  the  act ,  approved  August  1, 
1879  [Laws  Ga.  1878-79,  p.  66],  with  the  act 
approved  October  8, 1879  [Laws  Ga.  1878-79, 
p.  47]) ;  that  Is  to  say,  it  simply  provides  that 
the  judge  may  require  the  fees  of  nonresi- 
dent witnesses  for  the  defendant  to  be  paid 
by  the  county  at  the  rate  and  in  the  manner 
prescribed  as  to  state's  witnesses.  This  is  in 
general  done  by  an  order,  passed  by  the  Judge 
after  the  witness  has  attended  and  he  has 
satisfied  himself  from  an  InvestlgatloB  into 
the  facts  that  there  has  been  no  collusion  be- 
tween the  witness  and  the  party  to  have  the 
former  subpoenaed  for  the  purpose  of  mak- 
ing  a  claim  for  fees,  and  that  the  defendant 
Is  nnable  to  pay  the  fees  (or  under  the  par- 
ticular circumstances  should  not  be  put  to 
the  injustice  or  hardship  of  doing  so),  and 
that  the  substantial  Justice  of  the  whole  sit- 
uation requires  that  the  county,  and  not  the 
witness  or  the  defendant,  should  pay  the 
amoTint  of  expense  thus  Incurred.  In  some 
cases,  for  Instance,  where  the  Judge  has  in- 
formation in  advance  that  the  witness  Is  too 
poor  to  pay  his  expenses  in  coming  to  the 
tritd  and  his  testimony  is  lmp6rtant,  it  is  ex- 
pedient and  altogether  legal  for  the  court  to 
order  that  the  witness  be  subpoenaed  for  the 
defendant  at  the  expense  of  the  county.  Pri- 
marily,  of  course,  the  defendant  is  chargeable 
with  the  fees  of  his  own  witnesses.  He  is  not 
chargeable,  however,  unless  he  is  convicted. 
Howell  V.  Blackwell,  7  Ga.  443;  Roberts  v. 
State,  72  Ga.  677;  Const  art  1,  S  1>  par.  10 
(Civ.  Code  1895,  {  5707).  It  must  be  remem- 
bered that  the  Constitution  guarantees  that 
every  person  charged  with  an  offense  against 
the  laws  of  this  state  "shall  have  compulsory 
process  to  obtain  the  testimony  of  his  own 
witnesses."  Civ.  Code  1895,  S  5702.  The  or- 
dinary process  is  a  subpoena  signed  by  the 
Clerk.  Certain  rare  cases,  as  where  the  wit- 
ness is  a  prisoner  or  a  convict  are  the  excep- 
tions. A  subpoena  In  a  criminal  case  is  su£B- 
clent  to  compel  the  attendance  of  a  witness 
from  any  part  of  the  state. 

The  requirement  that  the  solicitor  general 
shall  countersign  subpoenas  for  nonresident 
witnesses  for  the  state  Is  a  salutary  provision 
for  he  Is  the  state's  counsel  and  is  Informed 
as  to  what  witnesses  are  essential  to  the  es- 
tablishment of  the  state's  case.  As  to  the 
prisoner's  defense  this  officer,  however,  lias 
an  adverse  relation.  Not  he,  but  the  prisoner 
and  his  counsel,  should  determine  what  wit- 
nesses will  be  needed  in  the  defense.  It 
would  be  unreasonable  to  hold,  in  the  absence 
of  clearest  legislative  declaration  to  the  con- 
trary, that  the  defendant,  in  order  to  enjoy 
his  constitutional  right  of  compulsory  process 


for  the  attendance  of  such  of  his  witnesses  as 
live  out  of  the  county,  should  Inform  the 
state's  counsel  of  the  names  of  these  wit- 
nesses and  disclose  to  him  the  materiality 
of  their  testimony,  and  that  even  the  very 
privilege  of  compulsory  process  Itself  should 
be  dependent  upon  the  state's  counsel's  liber- 
ality, or  even  discretion.  In  approving  the 
subpoenas.  We  seriously  doubt  that  such  a 
limitation  upon  the  guaranteed  compulsory 
process  could  be  upheld  as  against  proper 
constitutional  attack.  In  the  language  of  an 
old-time  lawyer,  not  a  solicitor  general; 
"The  state  has  vested  rights;  but  the  de- 
fendant has  some  rights." 

2.  A  panel  of  25  Jurors  was  put  upon  the 
prisoner.  So  far  as  the  record  discloses  he 
made  no  objection — In  no  wise  challenged  the 
array.  The  record  being  silent  on  the  ques- 
tion, it  will  he  presumed  that  the  panel  was 
put  upon  the  prisoner  with  the  ordinary 
formality.  Ruden  v.  State,  78  Ga.  567.  Just 
before  the  panel  was  exhausted  he  demanded 
the  full  panel  of  48.  The  court  refused  this 
demand  and  put  the  subsequent  Jurors  upon 
him  In  small  panels.  Certainly  the  prisoner 
is  entitled  to  have  every  panel  put  upon  him 
in  the  manner  prescribed  by  law,  unless  be 
waives  the  formality;  and  the  first  panel 
should  consist  In  a  felony  case  of  48  Jurors. 
This  Is  a  valuable  right  and  will  be  enforced 
by  the  courts.  Cochran  v.  State,  62  Ga.  731. 
We  digress  to  say  that  the  opinion  by  Judge 
Bleckley  In  the  case  just  cited  should  be  read 
periodically  by  every  judge  and  lawyer.  We 
sometimes  become  impatient  with  what  we 
call  the  technicalities  of  the  law.  To  read 
this  opinion  brings  us  back  to  a  true  apprecia- 
tion of  what  a  noble  thing  it  is  to  obey  the 
law  as  it  is  written. 

To  return  to  the  discussion:  The  putting 
on  of  the  panel  may  be  waived  expressly  or 
by  implication.  Vaughn  v.  State,  88  Ga.  731, 
16  S.  E.  64.  If  the  panel  does  not  contain 
the  requisite  number  of  Jurors  when  It  is  put 
upon  the  defendant  the  law  prescribes.  In 
Fen.  Code  1895,  §  972,  his  sole  remedy.  He 
may  challenge  the  array.  If  he  does  not 
challenge  the  array,  no  other  method  of  com- 
plaint as  to  the  deficiency  of  the  panel  is 
open  to  him.  Jordan  v.  State,  22  Qa.  546; 
Thomas  v.  State,  27  Qa.  287 ;  Moon  v.  State, 
68  Ga.  695.  If  the  Jury  cannot  be  made  up 
from  the  first  panel,  "the  court  shall  con- 
tinue to  furnish  panels  of  such  number  of 
jurors  as  the  court  in  its  discretion  may 
think  proper,  until  a  Jury  is  obtained."  Pen. 
Code  1895,  f  85a 

8.  A  voluntary  confession  or  incrimlnatlDg 
statement  is  not  inadmissible  merely  because 
it  was  made  pending  an  illegal  arrest  Eak- 
er  V.  State,  4  Ga.  App. ,  62  S.  E.  99. 

Solely  for  the  error  dealt  with  in  the  first 
division  of  this  opinion,  the  judgment  to 
reversed. 

Judgment  reversed. 
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BANDERS  T.  STATE.  (No.  1,820.) 
<Gonrt  of  Appeals  ot  Georgia.  Oct.  12,  1908.) 
Cbhoraj.  I/AW— Conbent  of  Injubbd  Pabtt. 
Tbe  decision  in  this  case  is  controlled  by 
the  rulinc  in  Holsey  y.  State;  4  6a.  App.  453, 
61  S.  E.  836.  The  evidence  did.  not  autboiice 
the  verdict  of  gnilty. 
(SjUabos  by  the  Conrt) 

Error  from  City  Conrt  of  Tlfton ;  B.  Eve, 
Judge. 

Gordon  Sanders  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Smith  &  Foy,  for  plaintUt  In  error.  W.  J. 
Wallace,  Sol.,  for  tbe  State. 

BUSSELIi,  J.    Judgment  reversed. 


DANIEL  V.  STATE.     (No.  1,296.) 
(Court  of  Appeals  of  Georgia.    Oct.  12,  1906.) 

DiSrUBBANCE    OF    PUBLIO   ASSElfBLAQB— PUB- 
nC  WOBSHIF. 

No  reversible  error  appears. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Jadge. 

John  Daniel  was  convicted  of  disturbing 
pabllc  worship,  and  brings  error.    Affirmed. 

R.  H.  Lewis,  for  plaintiff  in  error.  R.  W. 
Moore,  Sol.,  for  the  State. 

POWELL,  J.  The  only  exception  Is  to  an 
Instruction  of  the  court  to  the  Jury  In  the 
following  language:  "It  is  not  necessary  for 
a  defendant,  charged  with  an  offense  like 
this,  to  go  into  the  church  to  distnrb  it,  or 
even  to  go  on  the  church  grounds  to  disturb 
the  congregation.  If,  either  In  tbe  church 
or  outside  of  it,  he  is  guilty  of  any  of  the  con- 
duct defined  In  the  section  I  have  just  read  to 
you  (section  418  [of  the  Penal  Code  of  1895]), 
which  actually  does  disturb  a  congregation 
from  the  very  beginning  of  their  assembling 
until  they  are  finally  dispersed,  any  member 
of  the  congregation,  whether  one,  or  two,  or 
ten,  or  five  hundred,  or  a  thousand.  If  be  is 
guilty  of  such  conduct  as  disturbs  people 
who  are  assembled  to  worship,  then  this 
offense  Is  made  out"  While  we  cannot  ap- 
prove the  instruction  as  altogether  suitable 
for  a  model,  yet,  when  it  is  carefully  analys- 
ed, It  shows  no  reversible  error  aa  applied 
to  the  facts  of  the  present  caae. 

Judgment  affirmed. 


GRAHAM  T.  MASSENGALB  ADVERTIS- 
ING AGENCY.    (No.  1,182.) 
(Ck>nrt  of  Appeals  of  Georgia.    Oct.  12,  1908.) 

Abatkkent  and  Rxvivai/— Anoiheb  Action 
Peroino. 

It  is  not  error  to  strike  a  plea  In  abatement 
which  is  filed  to  an  action  brought  upon  an  un- 
conditional contract  in  writing  and  is  based  up- 
on tbe  pendency  of  a  suit  on  an  open  account 
between  the  same  parties.     Especially  is  this 


tme  where  it  appears  that  the  account  the  sub- 
ject-matter of  the  prior  suit,  has  been  settled 
by  the  defendant  without  any  agreement  as  to 
the  costs,  and  where,  in  the  absence  of  an  agree- 
ment as  to  the  payment  of  costs,  the  plaintiff's 
liability  for  the  costs.  If  any,  ended,  and  the  de- 
fendant became  by  law  liable  therefor. 
(Syllabus  by  the  Conrt.) 

Error  from  City  CJourt  of  Balnbrldge ;  W. 
M.  Harrell,  Judge. 

Action  by  tbe  Massengale  Advertising 
Agency  against  F.  R.  Graham.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

E.  S.  Longley,  for  plaintiff  in  error.  Don- 
alson  &  Donalson,  for  defendant  In  error. 

RUSSELL,  J'.  All  of  the  questions  raised 
by  the  writ  of  error  are  abandoned  by  the 
plaintiff  In  error  in  his  brief,  except  the  as- 
signment of  error  which  insists  that  the 
court  erred  in  striking  the  defendant's  plea 
in  abatement  In  addition  to  what  we  have 
said  In  the  headnote,  it  is  only  necessary  to 
state  that  the  Massengale  Advertising  Agen- 
cy, having  brought  an  action  against  the 
plaintiff  in  error  to  recover  upon  an  open  ac- 
count effected  a  settlement  with  him,  by  the 
terms  of  which  he  paid  $100  in  cash  and  gave 
certain  promissory  notes  in  settlement  of 
the  remainder  of  the  account.  These  promis- 
sory notes  were  the  basis  of  the  second  suit 
It  appears  ttiat  both  suits  were  open  upon 
the  docket  at  the  time  that  the  plea  in  abate- 
ment was  filed,  bat  it  is  uncontroverted  that 
the  second  suit  was  upon  the  notes  given  in 
settlement  of  the  first  It  is  clear,  where 
one  settles  an  action  Instituted  against  him, 
that  in  the  absence  of  any  agreement  be- 
tween the  parties  to  the  contrary,  the  costs 
In  the  case  become  chargeable  against  him. 
The  case,  therefore,  does  not  fall  within  tbe 
provisions  of  section  5043  of  the  Civil  Code 
of  1895,  which  provides  that  where  there  Is 
a  dismissal  or  nonsuit  the  plaintiff  cannot 
recommence  his  action  without  paying  costs. 
In  this  case  the  plaintiff  did  not  dismiss  his 
action,  and  bis  right  was  to  have  a  Judgment 
for  tbe  costs  against  tbe  defendant  which 
the  conrt  properly  allowed  entered  nunc  pro 
tunc.  This  being  true,  there  was  no  merit 
In  the  plea  In  abatement 

Judgment  affirmed. 


CRIPB  T.  STATE.     (No.  1.269.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 

1.  indicruent  and  infobmation  —  issues — 
Evidence— Date  of  Offense. 

Tbe  state  in  its  proof  is  not  restricted  to 
tbe  date  alleged  in  the  indictment;  and  a  con- 
viction for  crime  is  authorized,  where  tbe  of- 
fense is  shown  to  have  been  committed  on  any 
day,  prior  to  the  indictment  which  is  within  the 
statute  of  limitations. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  i  548.] 

2.  Witnesses— Cbedibilitt— Evidence. 

Proof  of  reputation  for  lewdness  may  be  of- 
fered to  discredit  tbe  testimony  of  a  female  wit- 
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neas;   *>at  the  Jnry  may  believe  svch  a  witness 
to  be  tnithful,  although  not  virtnous. 

eSd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
50,  Witnesses,  {  1121.J 

8.  Cbihinal  Lia.w— Judioiai.  Notice. 

The  courts  may  talce  judicial  cognizance  of 
the  fact  that  lager  beer  is  an  intoxicating  malt 
liquor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Appeal  and  Error,  {  716.] 

(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Fitzgerald;  D. 
B.  Jay,  Judge. 

I.  M.  Cripe  was  convicted  of  an  Illegal  sale 
of  liquor,  and  brings  error.    AflSrmed. 

E.  S.  Fuller,  for  plalntilf  In  error.  O.  B. 
Elkins,  Sol.,  for  the  State. 

RUSSELL,  J.  Cripe  was  convicted,  on  a 
special  presentment,  for  selling  intoxicating 
li(inor.  He  excepts  to  the  Judgment  overrul- 
ing bis  motion  for  new  trial.  The  argu- 
ments presented  in  support  of  the  general 
grounds  of  the  motion  are  that  the  pre- 
sentment charged  the ,  offense  to  have  been 
committed  on  the  3d  of  July,  1007,  whereas 
all  of  the  evidence  shows  that  the  sale.  If 
any,  was  made  on  the  4th  of  July,  and  that 
the  only  evidence  of  the  sale  of  whisky  is 
from  two  women,  whom  the  evidence  shows 
to  be  of  lewd  character. 

1,  2.  These  points  are  so  well  settled  by 
authorities  that  we  deem  even  the  reference 
to  them  which  we  have  made  In  the  head- 
notes  almost  unnecessary. 

3.  Another  point  which  is  presented  is  that 
the  evidence  falls  to  show  that  the  beer 
which  was  sold  was  intoxicating.  The  au- 
thorities differ  much  as  to  whether  judicial 
notice  shall  be  taken  of  the  fact  that  beer  is 
Intoxicating.  The  stronger  current  of  au- 
thority is  that,  where  the  allegation  and  the 
proof  are  confined  to  beer,  evidence  must  be 
adduced  to  show  that  such  beer  is  Intoxicat- 
ing. This  is  due  to  the  fact  that  there  are 
many  beers,  such  as  persimmon  beer,  ginger 
beer,  spruce  beer,  and  others,  which  are  not 
generally  supposed  to  be  Intoxicating.  How- 
ever, one  of  the  witnesses  In  this  case  testi- 
fied that  the  beer  in  question  was  lager  beer. 
Lager  beer  is  so  generally  known  to  be  an 
intoxicating  malt  liquor  that  the  courts  can 
as  well  take  judicial  notice  of  Its  qualities 
in  that  regard  as  of  any  other  fact  of  com- 
mon notoriety  which  the  courts,  in  common 
with  every  other  well-informed  person,  can 
be  presumed  to  know.  See  Black  on  Intoxi- 
cating Liquors,  t  17;  Enc.  of  Evidence,  675, 
D;  Tinker  v.  State,  90  Ala.  647,  8  South. 
855;  Waller  v.  State,  38  Ark.  656;  Netso  v. 
State,  24  Fla.  363,  5  South.  8,  1  L.  R,  A.  825 ; 
State  V.  Giersch,  98  N.  C  720,  4  S.  E.  193; 
State  V.  Goyette,  11  R.  I.  592;  Sta'te  ▼. 
Gravel  In,  16  R.  I.  40,  16  Atl.  914;  State  v. 
Klbling,  63  Vt  636,  22  Atl.  613;  State  v. 
Church,  6  S.  D.  89,  60  N.  W.  143. 

We  are  aware  that  the  Supreme  Court  of 
New  York  takes  the  contrary  view,  holding 


that  the  question  should  be  left  with  tlie 
jury.  In  our  own  state,  in  Snider  v.  State, 
81  Oa.  753.  7  S.  E.  631,  12  Am.  St  Rep.  350, 
the  question  as  to  whether  the  court  should 
take  judicial  notice  that  beer  was  an  intoxi- 
cating liquor  was  not  before  the  court,  nor 
was  lager  beer  involved.  The  liquor  there 
under  consideration  was  pure  alcohol.  We 
think,  however,  that  from  the  reasoning  in 
the  Snider  Case,  we  can  safely  deduce  that 
the  court  may  take  judicial  cognizance  of  the 
fact  that  lager  beer  Is  intoxicating,  because 
it  is  a  fact,  known  to  every  man  of  common 
understanding,  that  what  is  ordinarily  known 
as  lager  beer  will  intoxicate,  and  also  the 
further  rule  that,  where  a  beer  Is  not  well 
known  and  recognized  as  an  Intoxicant,  proof 
that  it  will  intoxicate  should  be  required. 

The  verdict  against  this  defendant  can 
stand  upon  proof  of  the  sale  of  whisky, 
though  the  date  of  tlie  sale  Is  not  more  def- 
initely stated  than  that  it  took  place  In  the 
last  two  years;  but  the  verdict  Is  equally 
as  well  supported  by  proof  of  the  sale  of 
lager  beer  on  the  4tb  of  July,  because  we 
conceive  that  judicial  knowledge  of  the  in- 
toxicating quality  extends  as  much  to  lager 
beer  as  to  whisky. 

Judgment  affirmed. 


THOMPSON  V.  STATE.     (No.  1,808.) 

(Court  of  Appeals  of  Georgia.    Oct  12,  190S.) 
Masteb  and  Sebvant— Cbiuinai,  Pbosecu- 

TIONS    FOB    FAATTDtTLERT    BBEAOH    OF    CON- 
TBACT— IKTEHT  TO  DeFBATTD. 

The  evidence  affirmatively  shows  that  tliere 
was  no  fraudulent  intention  on  the  part  of  the 
defendant  when  he  obtained  from  the  prosecu- 
tor the  money  on  his  Inbor  contract  (Conse- 
quently there  was  no  violation  of  the  act  of  the 
General  Assembly  of  1903  (AcU  1003,  p.  00). 
and  the  verdict  of  guilty  was  contrary  to  law. 
Mulkey  v.  State,  1  Ga.  App.  521,  57  S.  E  1022. 
[Ed.  Not-p. — For  onsea  In  point,  imw  C!ent  Dig. 
vol.  34,  Master  and  Servant,  {  75.] 

(Syllabus  by  the  0>art) 

Error  from  City  0>urt  of  Quitman;  Jno. 
G.  McCall,  Judge. 

P.  Thompson  was  convicted  of  obtaining 
money  upon  a  fraudulent  promise  to  perform 
services,  in  violation  of  the  act  of  1903 
(Acts  1903,  p.  00),  and  he  brings  error.  Re- 
versed. 

J.  D.  Wade,  Jr.,  for  plaintUf  in  error.  J. 
W.  Edmondson,  Sol.  (Jen.,  tor  the  State. 

HILL,  C  J.  Thompson  was  convicted  of 
a  violation  of  Acts  1903,  p.  00,  making  crim- 
inal the  obtaining  of  money  or  other  thing  of 
value  upon  a  fraudulent  promise  to  i>erform 
services.  He  made  a  motion  for  a  new  trial 
on  the  general  grounds,  and  the  Judgment 
overruling  the  same  is  the  error  assigned. 

The  evidence  clearly  shows  the  contract 
and  the  obtaining  of  the  money  by  the  ac- 
cused. It  is  equally  clear  from  the  state's 
evidence  that  the  accused,. at  the  time  he  ob- 
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talned  the  money  from  the  prosecutor  on  bis 
promise  to  perform  the  serrice  according  to 
bis  contract,  did  not  have  any  criminal  Inten- 
tion. A  witness  tor  the  state,  who  employed 
the  defendimt  snbseqnently  to  his  contract 
with  the  prosecutor,  testified  that  the  defend- 
ant stated  to  him  that  he  owed  the  prosecutor 
the  amount  of  money  wtUch  the  prosecutor 
bad  advanced  to  him,  and  refused  to  accept 
employment  until  this  money  was  repaid. 
The  witness  loaned  him  the  money  to  repay 
tbe  prosecutor,  and  the  accused  went  to  the 
home  of  the  prosecutor  for  that  purpose,  but, 
failing  to  find  tbe  prosecutor,  returned  to 
tbe  witness,  and,  stating  that  fact,  gave 
tbe  money  to  tbe  witness  on  his  express 
promise  to  deliver  it  to  the  prosecutor.  Tbe 
witness  did  not  perform  his  promise,  but  tbe 
defendant  did  not  know  that  be  had  not 
done  so  until  his  arrest  Tbe  subsequent  con- 
duct of  tbe  defendant,  as  above  stated,  fair- 
ly and  reasonably  construed,  refutes  the  ex- 
istence of  an  Intention  to  defraud  wben  be 
obtained  tbe  money  from  the  prosecutor  on 
his  contract  to  perform  services,  and  for  this 
reason  the  verdict  against  blm  was  contrary 
to  law,  and  a  new  trial  should  have  been 
granted. 
Judgment  reversed. 


STRINOFIELD  v.  STATE.     (No.  1,294.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1008.) 

1.  CanONAI.    IjAW— V»NUB— EJVIDBNCS. 

Ftoof  that  an  alleged  offense  was.  commit- 
ted in  a  desiniated  town  or  city  will  not  Rnf- 
fice  to  establish  the  fact  of  venne  and  conse- 
qnent  jnrlsdiction  in  a  court  whose  jnrisdiction 
is  coextensive  with  a  connty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  {  1281.] 

2.  Dbunkabds— CwMiNAL  PaosECUTioN— Evi- 
dence. 

(Per  Russell,  J.)  In  a  prosecution  for 
dmnkenneas  upon  a  public  street  or  highway, 
tlie  evidence  must  show  that  the  street  or  high- 
way in  question  had  been  laid  out  by  the  city 
or  used  by  the  public  as  such,  and  had  l>ecome 
inch  by  legislative  enactment  or  enactment  of 
a  city  council  under  its  charter  powers,  or  by 
dedication,  prescription,  or  otherwise. 
(Syllabus  by  tbe  (>>urt.) 

Error  from  City  Court  of  Baxley;  J.  H. 
Thomas,  Judge. 

Charlie  Strlngfleld  was  convicted  of  drunk- 
ennesa^  and  brings  error.    Reversed. 

W.  W.  Bennett  and  H.  L.  Williams,  for 
plaintiff  in  error.  V.  E.  Padgett  Sol.  Gen., 
for  the  State. 

RUSSBn[<L,  J.  Two  points  are  raised  by 
the  present  writ  of  error.  Tbe  plaintiff  in 
error  Insists,  first,  that  bla  conviction  was 
nnsnpported  by  tbe  evidence,  becanse  there 
was  no  proof  of  the  venue.  The  first  witness 
for  tbe  state  testified  that  the  accused  was 


drunk  In  tbe  city  of  Baxley.  To  onr  minds 
this  would  seem  to  be  sufficient  proof  of 
tbe  venue,  for  it  would  seem  that  the  court 
could  take  judicial  knowledge  of  tbe  fact 
that  tbe  city  of  Baxley  la  In  Appling  county, 
especially  when  tbe  trial  is  proceeding  in  that 
city  and  In  that  county.  The  very  act  of 
incorporation  of  tbe  city  of  Baxley  declares 
it  to  be  In  Appling  conn^,  and  all  of  Appling 
county  Is  within  tbe  Jurisdiction  of  tbe  city 
court  of  Baxley.  In  a  previous  case  we  have 
suggested  tbe  propriety  of  tbe  passage  of 
an  act  which  would  preclude  any  question 
as  to  the  Jurisdiction  of  the  trial  court  being 
raised  in  an  appellate  court  unless  it  were 
first  raised  upon  the  trial  in  the  lower  court 
Until  tbe  passage,  however,  of  some  such  law, 
this  court  must  be  controlled,  upon  the  sub- 
ject of  the  venne,  by  tbe  rulings  in  Moye  v. 
SUte,  65  Ga.  754  (in  which  it  was  held  that 
proof  that  tbe  crime  was  committed  In  the 
city  of  Amerlcus  was  not  sufficient  to  estab- 
lish the  fact  that  tbe  alleged  crime  was  com- 
mitted in  Sumter  county),  in  Cooper  v.  State, 
106  Ga.  119,  32  S.  E.  23  (in  which  it  was  held 
that  proof  that  an  act  was  committed  in 
LawrenceviUe  did  not  establish  that  it  was 
done  In  Gwinnett  county),  and  in  Murphy  v. 
SUte,  121  Ga.  142,  48  S.  E.  909  (in  which  It 
was  held  that  like  proof  that  tbe  defendant 
did  a  criminal  act  In  tbe  city  of  Atlanta  did 
not  establish  tbe  fact  that  the  offense  was 
committed  In  Fulton  county).  All  of  these 
cases,  as  well  as  our  decision  In  Smith  v. 
State,  2  Ga.  App.  418,  58  S.  K  549,  are  exact- 
ly parallel  with  tbe  case  at  bar. 

Z  It  Is  also  Insisted  that  tbe  evidence 
was  insufficient  because  it  failed  to  show  that 
tbe  public  place  where  the  defendant  was  al- 
leged to  have  been  intoxicated  was  a  public 
street  or  highway.  The  evidence  upon  this 
subject  was  that  the  defendant  was  drunk 
"on  the  public  streets  In  tbe  city  of  Baxley, 
on  Comas  street  and  on  Railroad  street."  * 
Tbe  majority  of  the  court  think  this  proof 
sufficient  In  tbe  opinion  of  tbe  writer,  bow- 
ever,  this  opinlonative  evidence  is  insufficient 
to  authorize  a  Jury  to  reach  tbe  conclusion 
that  the  place  In  question  was  really  a  public 
street  or  a  public  highway.  In  Johnson  v. 
State,  1  Ga.  App.  195,  58  S.  E.  265,  we  con- 
sidered at  some  length  the  different  methods 
In  which  public  highways  may  be  establisbed ; 
but  we  held,  as  I  think  we  should  again  bold 
that  tbe  evidence  must  disclose  that  tbe  char- 
acter of  the  street  or  road  as  a  public  high- 
way is  to  be  determined,  not  by  the  mer*f 
opinion  of  witnesses  as  to  its  publicity  or 
continuous  use,  but  by  the  methods  by  wblci 
tbe  public  highway  was  created.  For  tM 
reason  first  stated,  we  are  unanimous  that 
we  should  reverse  tbe  Judgment  refusing  ^ 
new  trial. 

Judgment  reversed. 
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HOOD  V.  STATE.    (No.  1^16.) 
(Court  of  Appeals  of  Georgia.    Oct  12,  1908.) 

1.  GannNAi.  Law— Cebtiobabi— Rktusai.  to 
Orakt. 

It  is  error  to  refuse  to  sanction  a  petition 
for  certiorari  properly  verified,  when  according 
to  the  statement  of  the  evidence  contained  in 
the  petition  the  finding  sought  to  be  reviewed  ia, 
for  want  of  sufficient  evidence,  unwarranted. 

2.  Sakb— Vebification  of  Pxtitior. 

A  petition  for  certiorari  to  correct  errors 
of  the  criminal  court  of  Atlanta  is  properly  ver- 
ified by  an  affidavit  in  the  form  contained  in 
secUtn  4638  of  the  Civil  Code  of  1895.  In  the 
absence  of  express  l^islation  to  that  effect,  the 
affidavit  provided  in  section  765  of  the  Penal 
Code  of  1886  has  no  reference  to  certioraries 
brought  to  review  errors  alleged  to  have  been 
committed  in  the  criminal  court  of  Atlanta,  for 
the  reason  that  such  right  of  review  is  dependent 
upon  general  and  not  special  provisions  of  law. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Howard  Hood  was  convicted  of  vagrancy, 
and  petition  for  certiorari  was  denied  by  the 
superior  court,  and  be  brings  error.  Re- 
versed. 

Eogene  Dickey,  for  plaintiff  In  error.  Low- 
ry  Arnold,  Sol.,  C.  D.  Hill,  So^l.  Gen.,  and  D. 
K.  Johnston,  for  the  State. 


RUSSELL,  J.  The  plaintiff  in  error  was 
convicted  In  the  criminal  court  of  Atlanta  up- 
on an  accusation  charging  him  with  the  of- 
fense of  vagrancy.  A  petition  for  certiorari 
was  presented  by  him  to  the  Judge  of  the  su- 
perior court,  who  refused  to  sanction  the 
same;  and  he  excepts  to  this  refusal. 

1.  As  related  in  the  petition  for  certiorari, 
the  conviction  was  wholly  unauthorized  by 
the  evidence  submitted,  and  under  the  pre- 
vious rulings  of  this  court,  when  a  petition 
for  certiorari  Is  presented  to  the  judge  of  the 
superior  court,  the  statements  therein  con- 

f  talned  must  be  assumed  to  be  true.  If  th^ 
be  untrue,  that  fact  is  to  be  ascertained  from 
the  contents  of  the  answer.  The  evidence  In 
this  case,  as  stated  in  the  petition,  shows 
merely  that  the  defendant  was  passing 
through  Hapevllle,  walking  to  his  home  at 
Molena,  and,  because  one  of  the  witnesses 
suspected  that  he  might  be  'planning  some 
deviltry,"  and  two  wltaesses,  who  had  never 
seen  him  before,  swore  that  they  did  not 
know  the  defendant  had  any  property  and 
they  had  never  seen  him  at  work,  the  jury 
returned  a  verdict  of  guilty  against  the  ac- 
cused. No  witness  swore  that  he  did  not 
work,  or  that  he  did  not  have  any  property, 
and,  in  fact,  no  witness  was  Introduced  who 
knew  or  Claimed  to  know  anything  about  the 
defendant,  his  habits,  or  his  floancial  con- 
dition. 

2.  The  conviction  being  so  manifestly  on- 
supported  by  any  evidence,  we  apprehend 
that  the  real  reason  why  the  learned  judge 
of  the  superior  court  declined  to  sanction 
the  petition  for  certiorari  lay  in  the  fact 


that  the  defendant  bad  not  complied  wltli 
the  requirements  of  section  765  of  the  Pe- 
nal Code  of  1895,  wblcb  declares  that  the  writ 
of  certiorari  shall  not  be  granted  unless  the 
accused  shall  file  bis  affidavit  stating  that 
be  has  not  bad  a  fair  trial  and  has  been 
wrongfully  and  illegally  convicted.  It  ap- 
pears from  the  record  that  the  petitioner  for 
certiorari  did  not  present  the  aflldavlt  re- 
quired by  this  Code  section,  and  the  point  la 
Insisted  upon  by  the  counsel  ifor  the  State 
in  his  brief.  The  plaintiff  in  error  did  at- 
tach to  his  petition  for  certiorari,  however, 
the  affidavit  required  In  section  4638  of  the 
Civil  Code  of  1895,  and  we  tbink  that  this 
was  sufficient  The  trial  of  which  the  de- 
fendant was  complaining  occurred  in  the 
criminal  court  of  Atlanta.  Section  765  of 
the  Penal  Code  of  1895  is  taken  from  Acts 
1871-72,  p.  296,  {  14,  and  It  Is  strictly  ap- 
plicable only  to  certioraries  brought  for  the 
correction  of  errors  committed  by  judges 
of  county  courts.  The  act  creating  the  crim- 
inal court  of  Atlanta  (Acts  of  1890-91,  p. 
935)  creates  a  court  sul  generis.  It  Is  nei- 
ther a  county  nor  a  city  court,  and  the  sub- 
ject of  certiorari  Is  not  mentioned  in  the  act 
The  right  of  certiorari,  however.  Is  a  con- 
stitutional right,  and  a  defendant  tried  in  the 
criminal  court  of  Atlanta  certainly  conid  not 
be  deprived  of  that  right  by  reason  merely  of 
the  fact  that  the  act  constituting  that  court 
is  silent  upon  the  subject  If,  then,  one  con- 
victed of  crime  in  the  criminal  court  of  At- 
lanta desires  to  bring  a  certiorari  to  correct 
errors  in  that  court,  as  bis  right  depends  up- 
on the  general  law,  be  must  proceed  to  pur- 
sue his  remedy  under  the  general  law  upon 
the  subject  of  certiorari,  which  prevailed 
prior  to  the  passage  of  the  act  of  1871,  and 
must  file  the  affidavit  provided  in  section 
4638  of  the  Civil  Code  of  1895,  which  was 
taken  from  the  act  of  1857  (Laws  1867,  p. 
104),  and  which  was  applicable  to  all  certi- 
oraries, whether  dvll  or  criminal.  The  act 
of  1871  provided  an  exception  in  cases  aris- 
ing from  the  county  courts,  and  as  the  crim- 
inal court  of  Atlanta  Is  not  within  that  ex- 
ception, and  there  Is  no  special  provision 
made  therein  for  certioraries,  the  mode  of 
procedure  in  applying  for  the  certioraries 
must  be  controlled,  not  by  the  exception,  but 
by  the  general  law. 

Many  of  the  acts  creating  city  courts 
enact  that  the  procedure  applicable  to  certi- 
oraries from  the  county  courts  shall  be  ap- 
plied to  writs  brought  to  correct  errors  in 
these  Judicatories,  and,  of  course,  petitions 
for  certiorari  from  such  courts  must  be  veri- 
fied by  the  affidavit  prescribed  in  section  705 
of  the  Penal  Code  of  1895;  but  In  the  ab- 
sence of  an  express  enactment  to  this  effect 
petitions  for  certiorari,  even  In  criminal  cas- 
es, unless  from  the  county  courts,  are  to  be 
verified  in  the  terms  of  section  4638  of  the 
Civil  Code  of  1895.  We  are  clear,  therefore, 
that  the  affidavits  filed  by  the  plaintiff  in  er- 
ror In  this  case  were  sufficient  to  verify  his 
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petition  tat  c«rtlonirl  from  the  criminal  conrt 
of  Atlanta,  and  that  to  withhold  sanction  of 
the  petition  for  certiorari  upon  that  ground 
would  be  erroneona. 
Judgment  reversed. 


EIMBBRLT  T.  8TATB.     (No.  1,380.) 
(Conrt  of  Appeals  of  Georgia.    Oct  12,  1908.) 

1.  Cbiuinai.  LiAW—Continttancz— Power  of 
CouBT—DisiAL— Review. 

lie  trial  jud^  may  properly  oremle  a 
motion  for  a  continuance,  even  where  all  the 
statutory  requirements  for  procuring  the  pres- 
ence of  a  witness  who  is  absent  have  apparent- 
ly been  complied  with.  If  a  counter  diowing 
has  been  made  by  whidi  it  la  satisfactorily  made 
to  appear  to  him  that  the  real  purpose  of  the 
continuance  is  merely  to  secure  delay.  The 
credibility  of  witnesses  introduced  la  support  of 
a  motion  for  eontinoance,  and  upon  a  counter 
showfaig  thereto,  respectively,  is  to  be  determin- 
ed by  ute  trial  judge ;  and  his  discretion  in  re- 
fusing a  continuance,  where  a  counter  showing 
is  made,  will  not  be  controlled,  unless  manifest- 
ly abused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  15,  Criminal  Law,  H  S045-3049.] 

2.  AsaAULT  Arrn   Batteby  —  InsTBUCTions — 
JusnrioATiON— Defense  of  Child. 

In  a  case  in  which  it  appeared  that  the  ac- 
cused relied  for  his  defense  upon  the  right  of  a 
parent  to  protect  his  child,  and  in  whidi  it  ap- 
peared from  the  evidence  that  his  son  and  an- 
other young  man  were  quarreling,  it  was  not 
reversible  error  to  charge  the  jury  that,  "in  or- 
der for  the  parent  to  be  justified  in  taking 
the  part  of  his  child,  the  child  would  have  to  be 
justified  in  what  it  was  doing;  in  other  words, 
if  the  child  was  justified  in  it  the  parent  would 
be  justified,  but  if  the  contrary  appear  he  would 
not  be  justified,"  where  this  instruction  was 
immediately  qualified  by  the  statement,  "provid- 
ed the  parent  knew  of  the  want  of  justification 
in  the  child."  As  a  general  rule,  a  parent  has 
the  right  to  protect  liis  child  from  any  assault ; 
but  under  the  evidence  in  this  case  even  the  in- 
struction given  was  as  favorable  as  the  defend- 
ant was  entitled  to  receive. 

3.  Save— Matters  Not  Sufpobtxd  bt  Svi- 

DBHCB— OPPBOBBIOUS  WORDS. 

The  charge  upon  the  subject  of  opprobrious 
words  as  a  justification  was  erroneous,  because 
not  justified  by  evidence  that  opprobrious  words 
were  used.  Giireats  of  personal  violence  are  not 
necessarily  opprobrious  or  abusive,  and  the  lan- 
guage used  by  the  court,  though  inappropriate, 
suggested  a  defense  to  which  the  defendant  was 
not  entitled. 

4.  Cbimiral  Law— Request  fob  Fdbtheb  In- 

STBUCnON   BT  JUBT. 

Where  the  jury,  after  having  been  charged 
by  the  court,  retnms  into  court  and  requests  an 
instruction  upon  a  specific  question,  it  is  not  er- 
ror for  the  Judge  to  confine  his  instruction  to 
the  specific  point  suggested  by  the  jury's  inquiry. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  14,  Criminal  Law,  H  2063-2067.] 

(Syllabus  by  the  Court.) 

Error  firom  City  Court  of  Eastman ;  Chas. 
W.  Griffin,  Judge. 

L.  O.  Klmberly  was  convicted  of  assault 
and  battery,  and  be  brings  error.    AfiBrmed. 

J.  P.  De  Lacy,  for  plaintiff  In  error.  W. 
M.  Morrison,  Sol.,  for  the  State. 

RUSSEXL,  J.    Judgment  affirmed. 


THOMPSON  V.  STATE.     (No.  1319.) 
(Court  of  Appeals  of  Georgia.    Oct  21,  1906.) 
CBiinNAi.  Law— New  Tbiai/—Adui,tbbt— Ev- 
idence. 

The  verdict  is  without  any  evidence  to  sup- 
port it,  and  is  therefore  contrary  to  law,  and  a 
new  trial  should  have  l)een  granted. 

[Bid.  Note.— For  cases  in  noint,  gee  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  22&B.] 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glascock  Coun- 
ty;   J.  N.  Worley,  Judge. 

Jesse  Thompson  was  convicted  of  crime, 
and  brings  error.    Reversed.    . 

B.  V.  Walker  and  F.  C.  Walker,  for  plain- 
tiff In  error.  David  W.  Meadow,  Sol.  (Sen., 
for  the  State. 

HILL,  C.  J.  The  plaintiff  In  error  was 
convicted  of  the  offense  of  adultery  and  forni- 
cation. His  motion  for  a  new  trial,  based 
on  the  general  grounds  only,  being  overruled, 
he  brings  error  to  this  court 

There  was  only  one  witness  for  the  prose- 
cution, and  the  material  portion  of  his  testi- 
mony may  be  summarized  as  follows:  At 
the  time  of  the  alleged  offense,  the  plaintiff 
in  error  was  a  married  man,  and  was  living 
separately  from  his  wife;  she  having  left 
him  at  home  with  tour  small  children,  off- 
spring of  a  previous  marriage.  He  was  a 
very  i>oor  man,  and  was  compelled  to  labor 
dally  In  the  field,  assisted  In  his  labor  alone 
by  such  of  his  children  as  were  old  enough' 
to  work.  These  children  were  small,  the 
oldest  a  boy  of  12  years  of  age.  They  were 
too  small  to  keep  house,  and  the  plaintiff  In 
error  had  no  one  to  take  charge  of  his  house 
and  give  proper  care  and  attention  to  his 
children,  and  the  children  were  too  young  to 
care  for  themselves  or  each  other.  Under 
this  domestic  exigency  he  hired  the  woman  In 
question  to  keep  his  house  and  to  take  care  of 
his  chlldreiL  She  lived  In  this  house  alone 
with  him  and  the  children  for  two  or  three 
years.  Before  she  came  to  the  house  she 
had  one  bastard  child,  and  while  living  In  the 
house  gave  birth  to  another,  and  remained  In 
the  house  about  one  year  after  the  birth  of 
the  last  child.  The  house  was  a  large  coun- 
try house  having  several  bedrooms,  and  men 
were  in  the  -  habit  of  visiting  at  the  house. 
The  foregoing  may  be  denominated  the  in- 
criminatory circumstances;  and,  as  modify- 
ing the  force  of  these  circumstances,  what- 
ever that  may  be,  this  witness  makes  the 
following  additional  statement:  "I  don't 
know  anything  about  the  crime  of  adultery 
and  fornication  between  Jesse  Thompson  and 
Hattle"  Johnson.  •  •  •  In  the  time  of  my 
visits  there  I  never  saw  anything  Improper  or 
wrong  between  these  folks.  All  I  know  or 
saw  Is  that  they  just  lived  there."  This  Is 
all  the  evidence  for  the  state.  The  woman 
In  the  case,  as  a  witness  in  behalf  of  the  de- 
fendant, denied  bis  guilt  The  jury  of  the 
vicinage  thought  that  the  testimony  was  suf- 
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ficlent  to  proTe  beyond  a  reasonable  donbt 
the  tratb  of  ttae  accusation  made  against  the 
defendant 

Tills  conrt  willingly  bows  In  obedience  to 
tlie  voice  of  tlie  Jury  on  all  questions  of  fact, 
where,  after  a  careful  search  of  the  bjrlef  of 
the  evidence,  there  is  found  any  fact  or  cir- 
cumstance sufficient  to  support  the  verdict. 
We  are  constrained  to  differ  from  the  conclu- 
sion arrived  at  by  the  Jury  in  this  case.  Giv- 
ing to  all  the  circumstances  sworn  to  by  the 
one  witness  their  strongest  inculpatory  color- 
ing, we  imhesltatingly  conclude  that  it  falls 
far  short  of  the  legal  standard  necessary  to 
show  guilt,  and  that  the  presumption  of  in- 
nocence which  is  applicable  to  a  case  of  adul- 
tery and  fornication,  as  well  as  to  all  other 
criminal  cases,  was  not  overcome.  The  fact 
that  the  woman  was  of  lewd  character  when 
she  was  employed  by  the  defendant  as  his 
housekeeper,  and  that  she  continued  her  im- 
moral conduct  while  an  inmate  of  his  house, 
and  that  he  nevertheless  retained  her  In  his 
household,  furnished  ground  for  suspicion. 
It  is  probable,  however,  that  on  account  of 
the  extreme  poverty  of  this  man,  and  the  care 
of  four  little  children,  his  range  of  selection 
•was  limited.  The  foregoing  facta,  in  connect 
tion  with  the  additional  fact  that  there  was 
opportunity  for  the  commission  of  the  of- 
fense charged,  probably  led  the  Jury  to  the 
conclusion  of  guilt;  but  when  the  evidence 
also  shows  that  other  men  visited  the  house, 
and  probably  other  men  resided  in  the  com- 
mimity  who  knew  of  the  woman's  character, 
the  value  of  these  drciunstances,  indicating 
improper  relations  between  the  defendant 
and  the  woman,  is  greatly  diminished.  Cer- 
tainly there  is  no  evidence  whatever  to  in- 
dicate that  the  woman  was  exclusive  in  the 
bestowal  of  her  favors  on  the  defendant 
The  fact  that  she  gave  birth  to  an  illegiti- 
mate child  while  living  in  the  house  with 
the  defendant  was  probably  regarded  by  the 
jury  as  a  strong  circumstance  indicating  his 
guilt;  bat  in  view  of  her  social  Intercourse 
with  other  men  who  came  to  the  house,  the 
inculpatory  force  of  this  circumstance  in  lo- 
cating the  guilty  man  must  be  considered  as 
inconclusive.  Added  to  this  rational  view  of 
these  facts,  we  have  the  further  declaration 
by  the  only  witness  for  the  state  that  he  had 
never  seen  anything  improper  or  wrong  "be- 
tween these  folks." 

In  cases  where  circumstantial  evidence  Is 
relied  upon  to  prove  the  fact  of  guilt  the 
law,  in  its  wisdom  and  humanity,  demands 
that  this  evidence  and  these  circumstances 
shall  be  sufficient  to  exclude  every  other 
reasonable  hypothesis  than  that  of  guilt ;  and 
under  all  the  facts  of  this  case,  and  all  the 
inferences  fairly  deducible  therefrom,  the 
evidence  falls  far  short  of  this  mandatory 
requirement  of  the  law.  We  therefore  feel 
constrained  to  set  aside  this  verdict,  not- 
withstanding its  approval  by  the  trial  court, 
because  a  careful  examination  of  the  evi- 
dence satisfles  us  that  the  conclusion  of  the 


Jury  is  wholly  without  evidence  to  support 
it  and  is  based  alone  on  suspicion,  wlilch 
while  not  entirely  without  foundation,  is 
insufficient  and  unsafe,  when  considered  as 
proof. 
Judgment  reversed. 


ATLANTIC  COAST  LINE  R.  CO.  v.  A. 

COHN  &  CO.    (No.  1,112.) 

(Court  of  Appeals  of  (Jeorgia.     Oct  21,  1908.) 

1.  Cebtiorabi  —  Review  —  Refdsai.  of  Con- 

TINUAWCE. 

An  exception  in  a  i>etition  for  certiorari 
that  the  lower  court  erred  in  refusing  to  con- 
tinue the  trial  of  the  cause  presents  nothing  for 
the  consideration  of  the  reviewing  court  when 
it  appears  that  no  motion  waa  made  at  the 
trial  to  continue  the  case;  and,  should  the  pe- 
tition for  certiorari  contain  no  other  assign- 
ment of  error,  it  should  be  dismissed. 

2.  Justices  of  the  Peace  —  Aobexxbnt  ros 
CoNTiRUANCB— Effect. 

The  fact  that  a  magistrate  or  a  Judge  has 
extrajndiclally  granted  a  partjr's  sole  counsel 
leave  of  absence,  or  has  personally  agreed  to 
continue  the  trial  <^  the  case,  does  not  require 
the  grant  of  a  continuance ;  and  especially  is 
there  no  abuse  of  discretion  in  proceeding  to 
try  the  cause,  where  the  personal  extrajudicial 
statement  or  promise  that  the  cause  would  be 
continued  is  made,  not  by  the  judge  presiding 
at  the  time  of  the  trial,  but  by  his  predecessor 
in  office,  and  no  motion  for  a  continuance  is 
presented  to  the  court 

3.  Same. 

A  magistrate,  when  not  presiding  in  court, 
does  not  act  judicially ;  and  one  who  absentn 
himself  from  court  upon  a  promise,  made  by  the 
magistrate  when  not  actually  presiding,  that  a 
leave  of  absence  will  be  granted,  or  that  the 
cause  will  l>e  continued,  does  so  at  his  own  risk. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  In  a  justice's  conrt  by  A.  Oohn  & 
Co.  against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiff,  and  the 
railroad  company  filed  Its  petition  for  certio- 
rari. Certiorari  dismissed,  and  the  railroad 
company  brings  error.    Affirmed. 

Pope  &  Bennet  and  R.  O.  Hartsfield,  for 
plaintiff  In  error.  Russell  &  Hawes,  for  de- 
fendant in  error. 

RUSSELL,  J.  The  plaintiff  In  error  ex- 
cepts to  the  dismissal  of  Its  certiorari.  It 
appears  from  the  allegations  of  the  petition 
for  certiorari,  as  admitted  in  the  answer  to- 
be  true,  that  Cohn  &  Co.  filed  a  suit  in  the 
Justice's  court  against  the  Atlantic  Coast 
Line  Railroad  Company,  returnable  to  the 
February  term,  1907.  The  suit  was  filed  and 
the  summons  was  Issued  by  W.  G.  D.  Tonge. 
notary  public  and  ex  officio  Justice  of  the 
peace.  The  defendant  filed  its  defense  at  the 
first  term,  and  the  case  was  appealed  by 
consent  to  a  Jury  in  the  justice's  court. 
Thereafter  the  case  seems  to  have  been  contin- 
ued at  the  March,  April,  May,  and  June  terms 
of  the  court  At  the  May  term,  1907,  of  the 
superior  court  of  Decatur  county,  J.  EL  Boyett 
was,  upon  the  recommendation  of  the  graud 
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]ni7,  appointed  notary  pnbltc  and  ex  officio 
Jtistlce  of  the  peace  In  place  of  W.  Q.  D.  Tonge. 
Boyett  was  commissioned  prior  to  tbe  July 
term.  1907,  of  the  Justice's  court,  and  presided 
at  the  trial  and  at  the  rendition  oiC  the  verdict 
songht  to  be  reviewed  and  set  aside  by  tbe 
certiorari.     Tbe  case  was  tried  and  verdict 
rendered  In  favor  of  the  plaintiff  on  July  22, 
1907.    On  that  day,  before  the  call  of  the 
docket,  Boyett,  the  notary  pnbllc  and  ex  officio 
justice  of  the  peace,  was  informed  that  R.  O. 
Hartsfleld,  Esq.,  the  counsel  for  the  Atlantic 
Coast  Line  Railroad  Company,  was  sick  and 
under  treatment;  that  he  was  not  to  be  pres- 
ent on  that  day;   and  that  he  had  leave  of 
absence,  applying  to  tbe  case  of  Cohn  &  Co. 
V.  Atlantic  Coast  Line  Railroad  Cinnpany. 
To  this  statement,  made  by  Perry,  an  assist- 
ant In  ECartsfleld's  office,  Boyett  replied  that, 
as  Hartsfleld  had  no  leave  of  absence  from 
him,  he  would  call  the  case  and  have  it  tried, 
and  thereafter.  In  tbe  absence  of  iietltloner's 
attorney  and  of  Its  witnesses,  the  magistrate 
did  call  tbe  case  for  trial,  and  had  a  Jury  Im- 
paneled and  sworn,  who,  after  hearing  tbe 
testimony  in  behalf  of  the  plaintiff,  returned 
a  verdict  against  the  petitioner  in  certiorari. 
It  Is  uncontradicted  that  on  tbe  8th  of  July, 
two  weeks  before  the  July  term,  1907,  of  the 
Justice's   court   at   which    tbe   verdict   was 
rendered,  Hartsfleld,  who  was  tbe  sole  at- 
torney for  the  defendant,  the  petitioner  In 
certiorari,  went  to  W.  Q.  D.  Tonge,  who  was 
still  holding  the  position  of  notary  public  and 
ex  offldo  Justice  of  the  peace  (Boyett  not  hav- 
ing been  qualified),  and  stated  to  him  that  he 
was  In  bad  health,  that  his  physician  bad 
advised  him  to  leave  his  business  and  go 
away  for  a  while,  and  that  his  physical  condi- 
tion was  such  that  he  would  not  be  able  to 
attend  the  trial  of  the  case,  and  for  this  rea- 
son be  asked  a  leave  of  absence  from  the 
July  term  of  tbe  court,  to  apply  to  said  case, 
and  that  the  case  be  continued  for  the  term. 
Tonge  granted  the  attorney  the  leave  of  ab- 
sence requested,  and  agreed  to  continue  the 
case.    Upon  the  hearing  In  the  superior  court 
the  Judge  dismissed  the  certiorari  upon  the 
ground  that  "the  leave  of  absence  granted 
by  W.  G.  D.  Tonge  was  not  binding  on  the 
plalntlfTs  In  this  case,  for  the  reason  that  said 
magistrate,  Tonge,  was  without  any  authority 
to  grant  leave  of  absence  from  the  term  of 
tbe  Justice's  court  after  bis  term  of  office 
had  expired." 

1,  2.  We  think  the  Judge  properly  dismissed 
the  certiorari.  Even  if  Tonge,  by  reason  of 
Boyett's  failure  to  be  qualified,  had  still  been 
presiding  Justice  at  tbe  July  term  of  the  Jus- 
tice court,  the  party  to  whom  leave  of  absence 
had  been  granted  could  have  relied  upon  It 
only  at  his  peril,  and  certainly  Boyett,  the 
magistrate  who  succeeded  Tonge,  was  not 
bound  by  tbe  extrajudicial  leave  of  absence 
granted  by  bis  predecessor.  Furthermore,  the 
Judge  of  the  superior  court  could  not  review 
tbe  exercise  of  Judicial  discretion  by  the 
magistrate,  Boyett,   because  no  motion  had 


been  made  to  continue  the  case  when  it  was 
called  in  Its  order  for  trial.  Boyett* s  state- 
ment that  he  had  not  given  Mr.  Hartsfleld 
any  leave  of  absence,  and  that  thereafter  the 
case  would  be  tried,  was  itself  an  extrajudi- 
cial utterance;  but  the  party  who  gave  Boyett 
the  Information  that  Mr.  Hartsfleld  was  re- 
lying upon  a  leave  of  absence  was  thereby  at 
least  put  upon  notice  of  the  necessity  of  mak- 
ing a  legal  showing  for  the  continuance  of  the 
case.  If  such  showing  really  existed.  If  after 
Boyett's  statement  that  the  case,  when  call- 
ed, would  be  tried,  a  showing  had  been  made 
when  the  case  was  called  that  Mr.  Hartsfleld 
was  absent,  that  bis  absence  was  due  to 
providential  causes,  and  that  he  was  sole 
counsel  for  the  defendant  company,  and  if, 
after  this  showing,  tbe  Justice's  court  bad 
overruled  the  motion  for  continuance,  the  su- 
perior court  would  have  had  something  to  re- 
view. Nothing  is  better  settled  than  that  a 
reviewing  court  can  only  review  actual  occur- 
rences in  the  lower  court,  and  therefore  a  mo- 
tion for  continuance  must  have  been  made  in 
the  Justice's  court,  before  the  Judge  of  the  su- 
perior court  could  determine  whether  there 
was  an  abuse  of  discretion  in  refusing  a  con- 
tinuance. 

The  assignment  of  error  In  the  petition  for 
certiorari  assumes  that  what  transpired  be- 
tween Magistrate  Tonge  and  Mr.  Hartsfleld, 
and  between  Magistrate  Boyett  and  Mr. 
Perry  was  equivalent  to  a  motion  for  contin- 
uance, and  that,  tberefore,  the  trial  of  the 
case  In  Mr.  Hartsfleld's  absence,  after  Tonge 
had  granted  tbe  leave  of  absence  on  account 
of  sickness,  and  after  Magistrate  Boyett  had 
been  informed  of  that  fact,  was  equivalent 
to  the  overruling  of  a  motion  for  continuance 
actually  presented  to  the  Justice's  court.  AH 
of  tbe  authorities  forbid  our  concurring  In 
this  view.  In  the  first  place,  as  we  have 
stated  above,  the  superior  court,  in  bearing 
certloraries,  is  restricted  to  the  errors  alleg- 
ed to  have  been  committed  on  tbe  trial  in  the 
lower  court,  and  the  record  fails  to  show 
that  (even  after  the  expression  made  by  Boy- 
ett of  his  individual  views)  any  motion  was 
made  to  continue  tbe  case.  See  Marchman  v. 
Todd,  15  Ga.  25  (0) ;  Knowles  v.  Coachman, 
109  Ga.  356,  34  8.  E.  607 ;  Harrison  v.  State, 
83  Ga.  129,  9  S.  B.  642;  Camp  v.  Morgan,  81 
Ga.  740,  8  S.  B.  422.  Furthermore,  neither 
the  fact  that  Tonge,  out  of  court,  had  grant- 
ed tbe  attorney  leave  of  absence,  or  that  that 
fact  was  communicated  to  bis  successor,  Boy- 
ett, afTorded  legal  ground  for  continuance  of 
the  case.  An  exception  In  a  petition  for  cer- 
tiorari that  the  lower  court  erred  in  refusing 
to  continue  the  trial  of  the  cause  presents 
nothing  for  the  consideration  of  the  review- 
ing court,  when  It  appears  that  no  motion  was 
made  at  tbe  trial  to  continue  tbe  case;  and 
should  the  petition  for  certiorari  contain  no 
other  assignment  of  error  it  should  be  dis- 
missed. The  violation  of  a  leave  of  absence 
extrajudicially  granted  before  court  Is  not, 
however,  such  an  abuse  of  discretion  as  could 
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be  reviewed  by  the  snperlor  court  or  by  this 
court,  even  if  a  showing  bad  been  made  and 
a  motion  for  continuance  Iiad  been  predicat- 
ed upon  this  ground. 

S.  A  maglBtrate,  when  not  presiding  in 
court,  does  not  act  Judicially,  and  one  who 
absents  himself  from  court  upon  a  promise 
made  by  the  magistrate,  when  not  actually 
presiding,  that  a  leave  of  absence  will  be 
granted,  or  that  the  cause  will  be  continued, 
does  so  at  his  own  risk.  Civ.  Code  1896,  { 
418S.  In  Ballard  Transfer  Co.  v.  Clark,  91 
Oa.  234,  18  S.  B.  138,  it  appears  that  the 
magistrate,  while  seated  on  the  bench,  in- 
formed counsel  that  his  case  bad  not  been 
called  and  set  for  hearing  for  a  named  day. 
As  a  matter  of  fact  the  case  had  been  called 
and  set  for  the  12th  of  September.  The 
defendant's  counsel  was  misled  by  the  state- 
ment of  the  magistrate,  and  stayed  away 
from  court  on  the  12th  of  September,  when 
the  case  was  tried  and  disposed  of.  Passing 
upon  this  state  of  facts.  Chief  Justice  Bleck- 
ley says:  "A  magistrate,  wbeu  not  presiding 
In  court,  does  not  act  Judicially  in  answer- 
ing questions  put  by  a  counsel,  on  court  day, 
whether  or  not  a  given  case  has  that  day 
been  called,  and  counsel,  shaping  his  conduct 
by  such  answer,  must  take  the  risk  of  its 
being  correct"  In  Watklns  v.  Ellis,  106  6a. 
797,  32  S.  B.  131,  the  party  contended  that 
the  magistrate  had  actually  told  him  that  ho 
need  not  attend  court,  but  that  the  case 
would  be  continued,  and  he  relied  on  this 
statement  and  did  not  attend,  and  judgment 
was  rendered  against  him.  The  only  dUCer- 
ence  between  the  Watklns  Case  and  this  case, 
even  conceding  that  Tonge  had  the  right  to 
bind  the  conduct  of  his  successor,  Boyett,  is 
that  In  the  Watklns  Case  the  magistrate  did 
not  admit,  as  is  done  in  this  case,  all  of  the 
allegations  of  the  petition,  and  a  traverse  was 
filed  to  his  answer.  In  regard  to  this  differ- 
ence, however,  Judge  Cobb,  delivering  the 
opinion,  says:  "It  is  unnecessary  to  deter- 
mine whether  the  traverse  was  properly 
stricken  on  demurrer,  as  we  propose  to  deal 
with  the  case  Just  as  if  the  answer  of  the 
Justice  had  contained  what  was  contended 
by  the  defendant  to  be  the  truth  of  the  case. 
Dealing  thus  with  the  case,  we  are  clear  that 
no  other  Judgment  than  the  one  overruling 
the  certiorari  should  have  been  reached.  The 
Code  declares  that  'all  cases  before  a  Justice 
of  the  peace  stand  for  trial  at  the  time  and 
place  designated  In  the  summons,  and  shall 
be  then  and  there  tried  unless  continued  ac- 
cording to  law.' "  He  then  cites  the  cases  of 
Ballard  v.  Clark,  supra,  and  Bostain  v.  Mor- 
ris, 93  Ga.  224,  18  S.  E.  649,  and  says:  "It 
would  seem,  therefore,  that  for  a  stronger 
reason  a  statement  made  by  a  magistrate 
when  not  actually  presiding  In  court,  and  not 
even  on  a  court  day,  would  not  be  such  a 
Judicial  act  as  would  authorize  a  party  to  ab- 
sent himself  from  a  term  of  the  court  there- 
after held,  and  that.  If  he  relied  upon  the 
statement  of  the  magistrate,  be  would  do  so 


at  his  peril.  The  plalntUF  would  have  a  right 
to  insist  upon  the  trial  of  his  case  at  the 
term  at  which  it  was  returnable,  notwith- 
standing thb  statement  by  the  Justice,  made 
out  of  court,  on  a  day  other  than  a  court  day, 
that  a  continuance  would  be  allowed  the  de- 
fendant" The  fact  that  in  the  Watklns  Case 
the  promise  to  continue  was  made  to  a  par- 
ty and  leave  of  absence  was  granted  him,  and 
that  in  the  case  at  bar  the  leave  of  absence 
was  {granted  to  the  counsel,  cannot  in  any 
wise  affect  the  principle. 

There  was  no  error  in  overruling  the  certi- 
orari, and  the  Judgment  is  affirmed. 


BARLOW  V.  STATE.    (No.  1,369.) 
(Court  of  Appeals  of  Georgia.    Oct.  21,  1908.) 

INTOZIOATIRO   LJQUOBS— IlXEOAI,    SaUB— Evi- 
OENCK. 

This  case  is  controlled  by  the  cases  of 
Billups  V.  State,  107  Ga.  766,  33  S.  E.  659, 
Grant  v.  State,  87  Ga.  265.  13  S.  E  564,  Pas- 
chal V.  State,  84  Ga.  326.  10  S.  E.  821,  and 
Tompkins  v.  State,  2  6a.  App.  639,  58  8.  E. 
1111. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Terrell  Coun- 
ty;  W.  C.  Worrlll,  Judge. 

Ben  Barlow  was  convicted  of  illegal  sale 
of  liquor,  and  he  brings  error.    Affirmed. 

Marlin  &  Hoyl,  for  plaintiff  in  error.  J.  A. 
Lalng,  Sol.  6en.,  R.  R.  Arnold,  and  J.  B. 
Ridley,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


JENKINS  V.  STATE.    (No.  1,273.) 

(Court  of  Appeals  of  Georgia.    Oct  21,  190a) 

1.  Intoxicating  Liquoas— Kkkpiro  Liquob 
AT  "Place  of  Business"— "At"— "Busi- 
ness." 

The  phrase  "at  their  place  of  bnsineas," 
appearing  in  the  general  prohibition  statute  of 
1007  (Acts  1907,  p.  81,  §  1),  includes  in  its 
meaning  the  immediate  room  or  place  in  which 
the  business  in  question  is  conducted,  also  any 
nearby  room  or  place  used  by  the  proprietor  in 
connection  with  the  business,  or  in  such  a  rela- 
tion to  the  actual  place  of  business  as  to  indi- 
cate that  the  nearby  room,  compartment,  etc.,  is 
a  convenient  place  which  the  proprietor  would 
probably  use  for  keeping  therein  such  liquors 
as  he  mlgbt  desire  to  furnish  others  for  the 
purpose  of  inducing  trade,  or  for  keeping  there- 
in liquors  intended  for  unlawful  sale  under  cov- 
er of  the  business  carried  on  in  the  main  place. 

(a)  The  preposition  "at"  has  a  great  relatiTi- 
ty  of  meanuig,  conforming  readily  to  the  nature 
of  the  thing  which  constitutes  its  grammatical 
object  and  to  the  principal  notion  In  the  mind 
of  the  person  using  it.  It  generally  includes 
in  ita  meaning  all  that  "in''  wonld,  but  not 
quite  as  much  as  "in  and  near"  would  (dting 
Words  and  Phrases,  vol.  1,  p.  595;  vol.  8,  p. 
7585). 

(b)  A  "place  of  business,"  within  the  pnrview 
of  the  state  prohibition  law  (Acts  1907,  p.  81,  { 
1),  means  a  place  devoted  by  the  proprietor  to 
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the  eariTlaf  on  ot  Mme  form  of  trade  or  com* 
merce. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  rol.  1,  pp.  916-823;  vol.  8k  pp. 
7583,  7684;   vol.  6,  pp.  S890^^i392.] 

2.  ABBE8T  —  NEOISSITT     OF     Wabbaut  —  S}VI- 
OKICOS— SkIZUBI   of   LaQtTOBB. 

An  officer,  who  discovers  a  person  keeping 
intoxicating  llqnor  at  his  place  of  business,  may 
arrest  him  without  a  warrant,  and  may  seize 
the  liqnor  for  the  pnrpose  of  using  it  as  evi- 
dence. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Big. 
vol.  4,  Arrest,  |  161] 

3.  iRDICniENT     AltD     INFOBKATION  —  INDICT- 
MENT Undeb  Two  Names— Evidence. 

Where  a  defendant  is  Indicted  under  two 
names,  alleged  by  an  alias  dlctus,  it  is  neces- 
sary only  that  the  state  should  show  that  be  is 
commonly  known  by  either  of  them. 

TEi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  539.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  La  Orange; 
Frank  Harwell,  Judge.    ' 

Henry  Jenkins,,  alias  Henry  Jinks,  was 
convicted  of  violation  of  the  prohibition  law, 
and  brings  error.    Affirmed. 

M.  n.  Mooty  and  Oaffney  &  Greer,  for 
plalntur  in  error.  Henry  Reeves,  for  the 
Stata 

POWEm  J.  Jenkins,  by  bis  friends  fa- 
miliarly called  "Jinks,"  had  a  little  store  In 
La  Grange,  and  to  the  rear  partially  cut  oft 
by  a  partition  wall,  was  a  smaller  room,  in 
which  no  goods  were  nsnally  bought  and 
sold,  but  In  which  he  kept  coca-cola  and 
stored  "plunder."  For  some  reason — he  does 
not  explain  why;  but,  then,  some  officers 
are  naturally  suspicious  of  some  folks — the 
chief  of  x>ollce  of  the  city  suspected  that 
Jinks  was  occasionally  selling  a  little  liquor. 
So  on  a  certain  Saturday  afternoon  the  chief 
of  police,  sauntering  leisurely  In  the  neigh- 
borhood of  the  store,  was  "given  the  wink" 
by  some  one  who  bad  been  stationed  to  watch, 
and  immediately  thereafter,  going  into  the 
store  and  into  the  back  room,  found  a  man 
and  two  women  standing  in  the  presence  of 
a  two-gallon  jug  and  some  whisky  glasses. 
The  jug  was  empty ;  but  the  mouth  of  it  was 
still  wet,  and  smelled  of  the  com  whisky 
wbich  had  just  passed  through  it  The  glass- 
es, too,  were  moist,  and  in  the  bottom  of  one 
of  them  remained  about  a  teaspoonful  of 
com  whisky.  Upon  the  Interraption  of  the 
policeman,  the  party  explained  that  they 
were  drinking  dder.  The  suspicious  gasse  of 
the  officer  fell  also  upon  a  closed  box,  the 
contents  of  which  were  guarded  with  a  lock ; 
so  he  asked  Jinks  if  he  might  see  inside  the 
box,  to  which  Jinks  replied  that  he  might. 
Wben  Jinks  unlocked  the  box,  another  small 
bottle  of  whisky  was  found  therein.  There 
was  also  In  the  store  a  trap-door,  leading 
Into  a  cellar.'  In  the  cellar  was  found  a  num- 
ber of  empty  'jugs.  The  officer  had  no  war- 
rant for  the  defendant's  arrest  and  no  search 
warrant  for  his  premises.    The  testimony  of 


the  defendant's  witnesses  was  to  the  effect 
that  he,  together  with  a  i>arty  of  friends, 
had  ordered  some  whisky  on  joint  account; 
that  on  the  night  before  it  had  arrived  in  the 
defendant's  absence,  and  they  had  divided  it, 
and  had  left  the  defendant's  share  in  his  back 
room.  The  defendant  himself  explained  the 
presence  of  the  liquor  in  the  box  by  saying  it 
was  a  little  he  was  keeping  for  bis  wife.  We 
may  say,  in  passing,  that  the  wives  of  this 
country  must  be  hard  drinkers,  If  all  the 
explanations  of  husbands  as  to  their  posses- 
sion of  liquors  is  to  be  taken  as  true.  The 
defendant  was  put  on  trial  for  violating  the 
prohibition  act  of  1907,  by  having  and  keep- 
ing liquor  on  hand  at  his  place  of  business. 
1.  Counsel  for  the  plaintiff  In  error  con- 
tends that  the  having  of  the  liquor  In  the 
back  room,  especially  so  far  as  it  was  kept 
In  the  locked  box,  did  not  constitute  a  having 
or  keeping  on  hand  of  liquor  at  the  defend- 
ant's place  of  business.  Indeed,  to  quote  di- 
rectly from  bis  brief,  he  says:  "The  jury 
evidently  proceeded  upon  the  Idea  that  to 
keep  on  hand  at  one's  place  of  business  means 
simply  to  have  at  one's  place  of  business,  or 
around  one's  place  of  business,  or  near  one's 
place  of  business,  which  is  not  the  law."  He 
further  contends  that  the  law  is  not  violated 
unless  the  keeping  is  a  public  keeping  at  a 
public  place  of  business,  and  that  to  have  It 
locked  in  a  box  is  not  so  to  keep  it ;  that,  be- 
fore the  law  is  violated,  the  liquor  must  be 
accessible  to  the  customers  of  the  place  of 
business.  The  definition  of  what  is  a  place 
of  business  is  a  matter  of  law,  for  the  de- 
termination of  the  court;  the  finding  as  to 
whether  any  particular  place  falls  within  the 
definition  is  a  matter  of  fact,  for  the  deter- 
mination of  the  jury,  except  In  those  cases 
where  the  facts  necessary  to  constitute  the 
particular  place  a  place  of  business  are  con- 
ceded to  exist.  Tooke  v.  State,  61  &  B.  817, 
4  Ga.  App.  496;  Roberts  v.  State,  60  S.  E. 
1062,  4  Ga.  App.  207.  The  same  Is  tme  of  the 
word  "at,"  as  employed  In  the  phrase  of  the 
prohibition  act,  "keep  on  band  at  their  place 
of  business."  "At"  Is  not  a  word  of  precise 
and  accurate  meaning,  or  of  clean,  clear-cut 
definition.  It  has  a  great  relativity  of  mean- 
ing, shaping  Itself  easily  to  varying  contexts. 
The  standard  authorities  say  that  it  some- 
times means  "in"  or  "within,"  and  some- 
times "in  and  near."  See  Words  &  Phrases, 
vol.  1,  pp.  696  et  seq. ;  vol.  8,  p.  7586.  The 
Supreme  Court  in  Mlnter  v.  State,  104  Ga. 
753,  30  S.  E.  992,  said:  "The  word  'at'  is 
somewhat  indefinite.  It  may  mean  'In'  or 
'within,'  or  it  may  mean  'near.'  Its  primary 
idea  is  nearness,  and  it  is  less  definite  than 
'in'  or  'on.'  'At'  the  house  may  be  'in  or  near* 
the  bouse.  Webst  Die.  The  word  'atf  Is 
used  'to  denote  near  approach,  nearness,  or 
proximity.'  Richardson's  Eng.  Diet.  It  is 
a  relative  term,  and  its  signification  depends 
largely  upon  the  subject-matter  in  relation  to 
which  it  Is  used  and  the  circumstances  un- 
der which  It  becomes  necessary  to  apply  it 
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to  Borroimdliig  objects.  S  Am.  &  Eng.  Enc. 
of  L.  168,  and  cases  cited  In  note  1." 

We  think  that  in  tbe  context  before  us  it 
means  more  than  "in"  and  less  than  "in  and 
near."  It  Includes  all  that  "In"  would  In- 
clude, and  Includes  less  than  all  that  "In  and 
near"  would  include.  That  which  would  be 
designated  if  the  word  "near"  were  used  is 
not  designated  by  the  word  "at,"  unless  It  is 
associated  in  some  relationship  with  that 
which  would  be  thought  of  if  the  word  "in" 
were  used;  but  where  between  what  is 
"near"  and  what  is  "in"  there  is  an  associa- 
tion and  a  relationship  to  the  principal  no- 
tion in  the  mind  of  the  user  of  the  language, 
the  things  so  associated  and  related  are  prop- 
«rly  referred  to  by  the  use  of  the  word  "at." 
The  phrase  "at  their  place  of  business,"  as 
used  in  the  prohibition  statute,  includes  the 
Immediate  room  or  place  in  which  the  busi- 
ness is  conducted;  also  all  the  nearby  sur- 
roundings, so  far  as  they  are  connected  with 
that  room  or  place  in  any  of  those  associa- 
tions or  relationships  which  have  reference 
to  the  principal  notion  which  was  in  the  leg- 
islative mind.  One  of  tbe  notions  in  the  leg- 
islative mind  was  that  to  allow  persons  to 
keep  liquors  at  their  places  of  business  would 
afford  them  the  opportunity  of  using  the  liq- 
uors to  induce  trade-^a  thing  already  forbid- 
den by  law.  Another  notion,  we  infer,  was 
that  the  maintenance  of  an  apparently  legiti- 
mate business  might  be  used  as  a  cloak  to 
conceal  tbe  carrying  on  of  an  unlawful  traJSc 
in  liquors.  Of  course,  a  place  of  business  is 
also  a  quasi  public  place;  and  those  consld- 
^ations  which  led  the  Legislature  to  forbid 
the  having  of  liquors  in  other  public  places, 
and  which  were  referred  to  in  Tooke's  Case, 
supra,  were  likewise  presumably  in  cont«n- 
plation  when  the  phrase  in  question  was  em- 
ployed. So  that,  to  progress  further  toward 
a  practical  definition,  we  may  say  that  the 
phrase  "at  their  place  of  business,"  as  used 
in  the  prohibition  statute,  includes  in  its  mean- 
ing the  immediate  room  or  place  in  which 
the  business  is  conducted;  also  any  nearby 
room  or  place  owned  or  used  by  the  proprie- 
tor in  connection  with  the  business,  or  In 
such  a  relationship  to  the  actual  place  of 
business  as  to  make  the  nearby  room,  apart- 
ment, etc.,  a  convenient  place  which  the  pro- 
prietor would  probably  use  for  keeping  such 
liquors  therein  as  he  might  desire  to  furnish 
others  to  Induce  trade,  or  for  keeping  therein 
liquors  Intended  for  unlawful  sale  under 
cover  of  the  business  carried  on  In  the  main 
place.  Tbe  reasonableness  and  the  probabil- 
ity of  the  nearby  room  or  place  being  used 
for  either  or  both  of  tbe  purposes  indicated 
Is  to  be  Judged  (usually  by  the  Jury)  from  all 
tlie  surrounding  drcnmstances,  and  e^>eclal- 
ly  from  the  manner  in  which  it  is  actually 
used,  if  that  fact  be  shown. 

That  the  foregoing  definition  is  not  evolved 
factitionriy,  or  by  refining  beyond  due  and 
legitimate  refinement,  will  be  apparent  to  any 


one  who  takes  the  pains  to  call  to  mind  a 
few  examples  of  the  use  of  the  word  "at"" 
As  showing  how  this  preposition  varies  in 
range  of  meaning  according  to  the  nature  of 
the  tiling  which  constitutes  its  grammatical 
object  and  of  the  principal  notion  in  the 
speaker's  mind,  we  give  the  following  exam- 
ples. It  is  correct  to  speak  of  a  young  man 
as  being  "at"  the  University  of  Georgia,  not 
only  when  he  Is  in  the  buildings  or  oa  the 
campus,  but  when  be  is  in  or  near  Athens, 
the  seat  of  the  University,  and  is  connected 
with  the  school  in  any  of  the  usual  relations. 
It  would  not  be  correct  to  Bpe&lt.  of  one  hav- 
ing no  relationship  to  the  school  as  being 
"at"  the  University  of  Georgia,  unless  be 
were  at  least  upon  the  campus.  The  word 
"at"  In  the  statement,  "The  view  at  Mt 
Tonah  Is  magnificent,"  Is  broad  enough  to 
compass  a  wide  range  of  territory.  We  say 
he  lives  "at  New  Hope  Church"  of  a  man 
who  lives,  not  in  the  church,  but  somewhere 
In  the  community  in  which  the  chiuch  is  lo- 
cated. But,  if  we  say,  "He  took  communion 
at  New  Hope  Churdi,"  we  mean  in  the  very 
church  house  Itself,  unless  something  else, 
known  or  assiuned  to  be  contained  in  the 
principal  notion  in  connection  with  which  tbe 
statement  is  made,  otherwise  limits  its  mean- 
ing. So  we  conclude  that  It  would  be  un- 
natural and  unreasonable  for  us  to  catch  In 
the  phrase  "at  their  place  of  business,"  found 
in  the  prohibition  statute,,  no  other  meaning 
than  we  would  catch  If  the  phrase  "within 
their  place  of  business"  had  been  used. 

We  wish  to  say,  further,  that  the  foregoing 
approach  to  a  definition  is  provisional  only. 
It  may  need  future  extension  or  limitation. 
Tbe  law  is  of  too  recent  enactment,  and  the 
illustrative  cases  have  been  too  few,  for  ns 
to  believe  that  our  Judicial  compreiiension  of 
the  many  new  questions  naturally  arising 
under  it  has  become  sufficiently  developed  to 
compass  the  whole  field  and  to  evolve  a  final 
definition.  It  is  our  whole  desire  to  arrive  at 
an  open-minded,  unbiased  Interpretation  of 
the  law,  and  of  every  i>art  of  it ;  such  an  In- 
terpretation as  will  be  Judicial  and  Intelli- 
gent, and  as  will  give  legitimate  effect  to  tbe 
legislative  will,  without  either  limitation  or 
extension  on  account  of  the  personal  views  of 
ourselves,  or  of  anybody  else,  or  of  any  class 
of  persons.  Lawyers  and  trial  Judges,  in 
making  application  of  the  definition  announcN 
ed,  should  be  careful  to  remember  that  it  Is 
to  be  taken  in  connection  with  the  other  pro- 
visions of  the  prohibition  law  Itself  and  with 
the  previous  decisions  of  this  court  on  the 
same  and  cognate  subjects.  It  should  be  kept 
in  mind  that  we  are  now  dealing  with  tbe 
phrase  "at  their  place  of  business,"  and  not 
with  the  other  phrase  found  in  the  act,  "at 
any  other  public  place."  Tbe  underlying  con- 
siderations for  prohibiting  the  keeping  of 
liquors  at  places  of  busInesB  are  broader  than 
the  reasons  for  prohibiting  their  being  kept 
or  had  at  other  public  places.    It  must  be 
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remembered,  too,  that  the  "bnslneas"  referred 
to  in  the  phrase  now  nnder  contemplation 
metms,  as  Its  context  shows,  trade  or  some 
form  of  commerce.  The  Roberts  Case,  supra, 
makes  this  distinction  dear. 

The -present  defendant  was  clearly  gailty 
of  keeping  the  Intoxicating  liqaors  at  his 
place  of  business.  It  was  not  necessary  for 
the  state  to  sliow  as  he  contends  it  shonld 
tiave  shown,  that  the  liqnor  was  pnblicly 
kept  Usually  less  harm  is  likely  to  result 
from  a  public  than  from  a  secret  keeping  of 
liquor  at  a  place  of  business. 

2.  Exception  is  takea  to  the  admission  in 
evidence  of  the  testimony  of  the  chief  of 
police  as  to  finding  the  liquor  in  the  locked 
box,  on  the  ground  that  the  arrest,  search, 
and  seizure  were  unlawful.  Tlie  arrest  and 
seizure  were  legal,  though  made  without  war- 
rant. Smith  y.  State,  3  Oa.  App.  826,  69  S. 
E.  934.  At  least  as  to  the  liquor  which  was 
In  the  Jug  and  In  the  glasses,  the  crime  was 
committed  In  the  oflaeer's  presence.  Besides, 
evidence  Is  not  rendered  inadmissible  merely 
because  it  Is  obtained  by  an  unlawful  search. 
Ivey  V.  State  (decided  Oct  12,  1908)  62  S.  B. 
565;  Eaker,  alias  Thompson,  y.  State,  4  6a. 
App.  649,  62  S.  E.  99:  Williams  v.  State,  100 
Ga.  Sll,  28  S.  E.  624,  39  L.  R.  A.  269. 

3  The  third  headnote  needs  no  elabora- 
tion. See  Stinchcomb  v.  State,  119  Ga.  442, 
45  S    E.  639. 

Judgment  affirmed. 


BASHINSKI  y.  STATE.    (No.  1303.) 
<Coiirt  of  Appeals  of  Georgia.     Oct.  21,  1908.) 

1.  Intoxicatino    Liquobs— "At    His    Place 
OF  Business." 

Upon  the  quesltion  as  to  whether  the  rooms 
in  which  the  defendant  kept  intoxicating  liqaors 
were  "at  bis  place  of  buainess,"  the  decision 
rendered  by  the  conrt  this  day  in  the  case  of 
Jenkins  v.  State,  62  S.  E.  574,  is  controlling. 

2.  CalUnfAI.   IiAW— TBIAi— INSTBUCTIONS  — 

PaoviNCE  or  Jubt. 

The  trial  judge  may,  without  invading  the 
province  of  the  Jury,  define  to  them  what  a  place 
'  of  business  is,  if  be  leaves  to  the  jury  the  deter- 
mination of  whether  the  particular  place  in 
oaestion  is,  under  the  facts,  within  the  defini- 
tion. Such  places  as  merchandising  establish- 
ments, stores,  restaurants,  soft  drink  dispensa- 
ries, etc.,  are  judicially  recognized  as  places 
of  business,  and  the  court  may  legally  so  inform 
the  jury. 

3.  Saub— "Place  ov  Business." 

A  nearby  room,  which  a  person  uses  In  con- 
section  with  the  business  conducted  by  him  in 
his  regular  place  of  business,  is  a  part  of  his 
"'place  of  business,"  within  the  purview  of  the 
general  prohibition  statute. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  yoL  6,  pp.  5390-5392.] 

4.  intoxicatiro   iiiquobs  —  single    sale  — 
"Place  of  Business." 

If  a  person  should  make  a  common  practice 
of  selling  liquor  illegally  at  a  fixed  place,  that 
place  would  thereby  become  his  place  of  btiai- 
ness ;  but  a  single  sale  of  liquor,  or  even  spo- 
radic sales,  will  not  ipso  facto  convert  the  place 
where  the  sale  occurs  into  the  seller's  "place  of 
business,"  in  accordance  with  the  meaning  of 


that  phrase  as  found  in  the  proliibition  act  of 
1907  (Acta  1907,  p  81). 
(Sylkbus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Ike  Bashlnskl  was  convicted  of  violation 
of  the  prohibitory  law,  and  brings  error.  Re- 
versed. 

Bashlnskl  was  tried  and  convicted  on  an 
accusation  charging  that  he  did  "keep  on 
hand  at  the  place  of  business  of  said  I.  Basb- 
luski  alcoholic,  spirituous,  malt  and  intoxi- 
cating liquors."  It  appears  from  the  record 
that  prior  to  the  date  when  the  general  pro- 
hibition law  went  Into  effect  the  defendant 
ran  a  saloon  in  Macon.  After  that  date  he 
opened  up,  in  the  place  formerly  occupied  by 
the  saloon,  a  restaurant  and  soft  drink  dis- 
pensary. From  the  room  in  which  the  res- 
taurant was  conducted  a  door  led  Into  a  pas- 
sageway or  closed  hall.  Opening  into  this  hall 
was  a  door  leading  Into  another  suite  of 
rooms  and  the  landing  of  a  Bl;alrway.  At  the 
end  of  the  passageway  and  hall  another 
door  led  Into  a  room  which  we  will  call  the 
"downstairs  storage  room."  Upstairs  was 
a  bedroom,  and  back  of  it  another  room, 
which  we  will  call  the  "upstairs  storage 
room."  The  approach  to  all  these  rooms  was 
through  the  restaurant  and  the  passageway 
we  have  mentioned.  On  the  night  of  April 
29,  1908,  the  police  made  a  raid  upon  the 
place.  In  the  downstairs  storage  room  were 
found  portions  of  two  barrels  containing  a 
whisky  compound,  a  quantity  of  creme  de 
menthe,  absinthe,  and  wines,  and  several 
barrels  of  whisky.  In  the  bedroom  upstairs 
were  several  open  cases  of  whisky  and  nine 
bottles  of  "Malthale."  In  the  adjoining  stor- 
age room  were  41  unopened  cases  of  different 
sorts  of  whisky ;  also  a  number  of  empty  car- 
tons and  whisky  wrappers.  In  the  down- 
stairs storage  room  there  was  nothing  but 
whisky,  wines,  and  other  intoxicating  liquors. 
A  policeman  testified  to  having  seen  packages 
delivered  to  persons  from  that  room  at  fre- 
quent Intervals  prior  to  the  raid;  but  so  far 
as  his  knowledge  went,  no  one  but  Bashlnskl 
himself  actually  entered  the  room.  The  doors 
to  all  the  rooms  where  whisky  was  found 
were  lodced.  The  policeman  was  able  to 
state  that  at  least  one  of  the  packages  de- 
livered by  Bashlnskl  from  the  downstairs 
storage  room  was  whisky.  He  gave  the  mon- 
ey to  a  man  named  Snipes,  who  bought  It 
while  he  watched.  Snipes,  however,  testified 
that  this  was  not  true.  There  was  testimony 
as  to  other  individual  sales  of  liquor  being 
made  by  the  defendant  from  this  room,  but 
this  testimony  was  also  contradicted.  The 
defendant's  contention,  as  gleaned  from  his 
statement  to  the  Jury,  was  that  when  he  clos- 
ed his  barroom  on  December  31,  1907,  he  had 
a  quantity  of  liquors  left  on  hand,  and  that 
he  put  them  Into  these  rooms,  which  were 
not  connected  with  his  place  of  business; 
that  two  of  the  rooms  in  which  the  liquors 
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were  found  were  storage  rooms  only,  and 
that  the  other  was  his  private  bedroom ; 
that  he  had  never  sold  or  delivered  whisky 
or  other  Intoxicants  from  these  rooms,  nor 
had  he  ever  had  any  Intoxicating  liqaors  In 
his  place  of  bnslness,  conducted  by  him  as  a 
restaurant  and  soft  drink  dispensary. 

Mlnter  Wimberly,  Jesse  Harris,  and  John 
R.  Cooper,  for  plaintiff  in  error.  Wm.  Brun- 
son,  Sol.  Gen.,  and  Roland  Ellis,  for  the 
State. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  Under  the  opinion  this  day  filed 
in  the  case  of  Jenkins  v.  State,  62  S.  E.  574, 
it  is  plain  that  the  Jury  would  have  been  au- 
thorized, but  not  required,  to  find  that  the 
rooms  in  which  the  defendant  kept  the  liq- 
uors were  within  the  legal  definition  of  the 
phrase  "at  his  place  of  business." 

2.  Exceptions  are  taken  to  several  In- 
structions of  the  court  to  the  Jury,  of  which 
the  following  is  fairly  illustrative:  "I  charge 
you,  gentlemen  of  the  Jury,  that  If  you  be- 
lieve, from  a  consideration  of  the  evidence 
adduced  upon  the  trial  of  this  case,  that  the 
defendant,  at  the  time  alleged  In  this  accusa- 
tion or  any  time  after  the  1st  of  January, 
1908,  to  April  29,  1908,  was  engaged  as  a 
restaurant  keeper  and  soft  drink  dispenser, 
and  that  to  the  establishment  wherein  he 
oi>erated  the  public  was  impliedly  or  ex- 
pressly invited  to  come  and  trade,  such  a 
restaurant  and  soft  drink  establishment  did 
constitute,  in  law,  a  place  of  business,  and 
it  would  be  a  violation  of  the  law  of  Georgia 
for  him  to  keep  on  hand.  In  connection  with 
such  restaurant  or  soft  drink  dispensary, 
alcoholic,  spirituous,  malt  or  intoxicating 
liquors  for  any  purpose  whatever."  We  ap- 
prove this  Instruction.  The  court  did  not  In- 
vade the  province  of  the  Jury  by  telling  them 
what  use  would  constitute  a  room  a  place 
of  business.  Tooke  v.  State,  4  Ga.  App.  495, 
61  8.  E.  917;   Jenkins  v.  State,  supra. 

3.  Exception  Is  also  taken  to  the  following 
charge:  "If  you  believe,  from  a  considera- 
tion of  the  evidence  adduced  on  the  trial  of 
this  casb,  that  he  did  keep  such  restaurant, 
that  he  did  keep  such  soft  drink  dispensary, 
and  that  on  the  premises  of  this  establish- 
ment conducted  by  him  and  connected  there- 
with in  said  business  there  was  a  room 
wherein  he  had  stored  alcoholic,  spirituous, 
malt  or  Intoxicating  liquors  in  any  quantity, 
I  charge  you  that,  If  such  storage  room  was 
connected  with  that  place  of  business,  the 
prisoner  at  the  bar  would  be  guilty  of  a 
violation  of  the  law  of  Georgia."  We  can- 
not condemn  this  Instruction.  It  Is  contended 
that  the  use  of  the  phrases  "connected  there- 
with in  said  business"  and  "connected  with 
that  place  of  business"  were  misleading  and 
required  special  explanation  and  definition  to 
the  Jury.  We  do  not  think  so.  We  cannot 
believe  that  the  Jury  were  misled  Into  believ- 
ing that  the  Judge  spoke  of  a  physical  con- 
nection. 


4.  There  is  an  instruction  excepted  to,  how- 
ever which  we  find  to  be  erroneous.  It  is  as 
follows:  "I  charge  you,  further,  that  if  you 
believe,  from  a  consideration  of  the  evidence 
adduced  upon  the  trial  of  this  case,  that  the 
defendant.  In  any  place  whatever  in  the 
county  of  Bibb,  after  the  1st  of  January, 
1908,  to  the  29th  of  April,  1908,  Inclusive,  kept 
on  hand  in  any  place  for  the  purpose  of  sell- 
ing, and  did  sell  in  any  quantity  whatever, 
alcoholic,  spirituous,  malt,  or  Intoxlcatiiigr 
liquors,  he  would  be  guilty  of  keeping  un- 
lavrfully  on  hand  at  his  place  of  business 
alcoholic, '  spirituous,  malt,  and  intoxicating 
liquors."  The  defendant,  it  must  be  remem- 
bered, was  not  charged  with  selling  liquor, 
but  only  with  keeping  it  on  hand  at  his  place 
of  business.  If  he  also  tiold,  the  present  pros- 
ecution is  no  bar  to  a  separate  prosecution 
for  that  otFense.  Tooke's  Case,  supra.  The 
effect  of  the  charge  now  under  consideration 
Is  to  declare  that  every  place  at  which  a 
person  keeps  on  hand  and  sells  any  quantity 
of  liquor,  even  to  the  small  extent  of  a  sin- 
gle sale,  thereby  becomes  his  place  of  busi- 
ness.   We  do  not  so  construe  the  law. 

Without  citing  examples  from  the  large 
number  of  cases  which  have  undertaken  to 
say  what  constitutes  a  given  place  a  place 
of  business,  we  may  say  that  where  the 
words  are  not  otherwise  limited  by  the  con- 
text— ^as,  for  example,  in  our  burglary  stat- 
ute— ^the  phrase  "place  of  business"  means  a 
place  where  a  person  carries  on  some  reg- 
ular commercial  occupation;  not  where  be 
makes  some  single  bargain,  or  even  where  be 
engages  in  sporadic  transactions.  "The  buy- 
ing [or  selling]  of  a  single  vessel  containing 
whisky  certainly  cannot  properly  be  regard- 
ed as  an  occupation  or  business."  Henderson 
V.  Heyward,  109  Ga.  375,  34  S.  B.  590,  47 
L.  R.  A.  366,  77  Am.  St  Rep.  384.  We  think 
that  a  person  might  set  up  a  regular  estab- 
lishment for  the  illegal  sale  of  liquor  and 
go  regularly  into  that  business,  in  which 
event  the  place  he  should  so  set  up  would 
be  a  place  of  business.  In  some  contexts 
"business"  means  lawful  business.  Walsch  v. 
Call,  32  Wis.  159,  161.  There  Is,  however. 
nothing  in  the  prohibition  statute  to  Indicate 
such  a  contextual  restriction.  It  would  not 
be  a  fair  construction  of  the  language  of 
the  law  to  say  that  one  who.  In  the  privacy 
of  his  home,  made  a  single  sale,  thereby  Ipso 
facto  converted  his  home  Into  a  place  of  busi- 
ness. For  this  erroneous  charge  alone  the 
Judgment  is  reversed.  Bashinski  was  doubt- 
less guilty,  but  his  guilt  was  not  shown  ab- 
solutely beyond  question.  If  the  witnesseti 
against  him  are  trustworthy,  he  will  doubt- 
less be  convicted  again.  At  any  rate,  we 
cannot  say  that  so  direct  and  serious  an  er- 
ror upon  one  of  the  very  fundamental  prop- 
ositions in  the  case  was  harmless.  To  quote 
from  our  great  Judge  Bleckley  (Cochran  v. 
State,  62  Ga.  732):  "Those  who  are  impatioit 
with  the  forms  of  law  ought  to  reflect  that 
It  is  through  form  that  all  organization  is 


Digitized  by 


Google 


Ga.) 


MORRIS  y.  GEORGIA  R.  &  BANKING  CO. 


579 


reached.  Matter  witbont  form  l8  chaos; 
po'n'er  withont  form  Is  anarchy.  The  state, 
irere  It  to  disregard  forms,  would  not  be  a 
government,  but  a  mob.  Its  action  would  not 
be  administration,  but  violence.  The  pul^'' 
lie  authority  has  a  formal  embodiment  in  the 
state,  and,  when  tt  moves,  it  moves  as  it 
has  said  by  Its  laws  it  will  move.  It  pro- 
ceeds orderly  and  according  to  pre-established 
regulations.  The  state,  though  sovereign, 
cannot  act  upon  a  citizen  in  a  different  man- 
ner from  that  which  the  laws  have  ordained. 
It  cannot  Inflict  punishment  without  first 
trying  the  prisoner  according  to  the  law. 
There  Is  no  dispensing  power.  Ck>urt8  have 
none.  Courts  are  bound  by  the  law,  no  less 
than  the  prisoner  at  the  bar'* 

There  are  other  errors  assigned,  but  tb^ 
are  not  meritorious. 

Judgment  reversed. 


STINSON  T.  STINSON. 
(Supreme  Conrt  of  Georgia.    Oct  14,  1908.) 

DivoBcx}— ALiHOirr— Attobket's  Fees. 

Under  the  conflicting  evidence,  there  wan  no 
abase  of  discretion  in  awarding  the  temporaiy 
alimony  and  attorney's  fees. 
(Syllahns  by  the  Oaurt) 

Error  from  Superior  Court,  Miller  County ; 
W  C.  WorrlU,  Judge. 

Action  by  Ada  Stlnson  against  W.  M.  Stln- 
son.  From  a  decree  awarding  temporary  ali- 
mony and  attorney's  fees,  defendant  brings 
error.    Affirmed. 

P.  D  Blch,  for  plaintiff  In  error.  Pottle 
&  Gleesner,  for  defendant  in  error. 


FISH,  C.  J.    Judgment  affirmed. 
Justices  concur. 


AU  the 


MORRIS  V.  GEORGIA  R.  &  BANKING  CO. 
(Supreme  Court  of  Georgia.    Oct.  14,  1908.) 

Raii.boad»— iNjmtlEB  TO  Tbesfasseb. 

One  riding  on  the  engine  of  a  passenger 
train  by  invitation  of  the  conductor,  engineer, 
and  fireman,  and  without  paying  or  intending  to 
pay  fare,  it  not  appearing  that  there  was  any 
rule  or  cnstom  permitting  persons  to  so  ride, 
vaa  a  trespasser;  and  his  widow  had  no  cause 
of.  action  against  the  railroad  company  for  his 
homicide,  resulting  from  the  derailment  of  the 
train  caused  by  the  defective  condition  of  the 
track. 

[Ed.  Note.-rFor  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  i  884.] 

(Syllabus  by  the  Conrt.) 

Error  from  Superior  Court,  Warren  Coun- 
ty;   Jos.  N.  Worley,  Judge. 

Action  by  Hallle  Morris  against  the  Geor- 
gia Railroad  &  Banlclng  Company.  From  a 
judgment  dismissing  the  petition  on  general 
demurrer,  plaintiff  brings  error.    Affirmed. 

O.  L.  Callaway  and  Samuel  H.  Sibley,  for 
plaintiff  in  error.  Jos.  B.  &  Bryan  Cumming 
and  E.  P.  Davis,  for  defendant  in  error. 


FISH,  C.  J.  Hallle  Morris  brought  an  ac- 
tion against  the  Georgia  Railroad  &  Banking 
Company  for  damages  from  the  homicide  of 
her  husband.  Booth  S.  Morris,  by  the  alleged 
negligence  of  the  defendant  company.  The 
petition  was  dismissed  on  general  demurrer, 
and  the  plaintiff  excepted. 

The  substance  of  the  petition,  so  far  as  ma- 
terial to  the  points  presented  for  adjudica- 
tion, was:  The  plaintiff's  husband  was  rid- 
ing on  the  engine  of  a  passenger  train  of  the 
defendant,  with  the  knowledge  and  by  the 
consent  and  on  the  invitation  of  the  con- 
ductor, engineer,  and  fireman  of  such  train. 
As  the  train  was  running  around  a  curve,  at 
the  speed  of  60  miles  an  hour,  it  was  derail- 
ed, because  the  cross-ties  were  rotten  and  the 
outer  rail  was  not  sufficiently  elevated,  and 
plaintiff's  husband  was  thereby  killed.  It 
was  alleged  that  he  was  lawfully  on  the 
train,  that  he  was  26  years  old,  and  "as  a 
railroad  fireman  was  earning  a  sum  of  |80 
per  month,"  and  that  "said  rate  of  speed 
*  *  *  was  reckless,  and  the  negligence 
aforesaid  causing  said  catastrophe  was  gross, 
and  said  persons  running  said  train  knew 
full  well  of  the  presence  of  the  deceased  on 
said  engine."  The  decedent,  for  whose  homi- 
cide the  action  was  brought,  was  at  the  time 
he  was  killed  riding  on  the  engine  of  a  pas- 
senger train  of  the  defendant,  on  the  invita- 
tion and  with  the  knowledge  of  the  conductor 
and  the  engineer  and  fireman  on  the  engine. 
His  death  was  the  result  of  the  derailment  of 
the  train,  caused  by  the  defective  track.  It  is 
not  alleged  in  the  petition  that  he  was  a  pas- 
senger or  employ^  of  the  defendant  There  is, 
however,  an 'allegation  that  he  "was  lawfully 
being  carried  upon  a  passenger  train  of  said 
railroad  company";  but  manifestly  this  Is 
the  statement  of  a  mere  conclusion  from  the 
allegation  that  the  dtcedent  was  riding  on 
the  engine  on  the  Invitation  and  with  the 
knowledge  of  the  conductor,  engineer,  and 
fireman,  and  therefore  cannot  be  properly 
treated  as  an  averment  of  fact 

Whether  the  decedent  was  a  passenger, 
and  the  defendant  owed  him  the  extraordi- 
nary care  required  of  railroad  companies  for 
the  safety  of  passengers,  or  was  a  mere  tres- 
passer, to  whom  the  only  duty  of  the  defend- 
ant was  to  abstain  from  wantonly  or  will- 
fully injuring  him.  Is  dependent  upon  wheth- 
er the  conductor,  engineer,  or  flfeman,  under 
the  facts  of  the  case,  was  authorized  to  in- 
vite and  permit  him  to  ride  upon  the  engine. 
While  a  principal  is  bound  by  the  acts  of  his 
agent  within  the  actual  or  apparent  authori- 
ty conferred  upon  the  agent  it  is  equally 
elementary  that  a  principal  is  not  bound  by 
the  act  of  his  agent,  whether  general  or 
special,  though  it  be  apparently  connected 
with  his  employment,  when  the  person  deal- 
ing with  him  luiows  or  has  reasonable  cause 
to  believe  that  he  is  acting  tieyond  his  au- 
thority. It  has  been  held  by  many  courts  and 
In  numerous  cases  that,  in  the  absence  of  any 


Digitized  by 


Google 


5sa 


62  SOUTHEASTKEN  REPORTBa 


(Ga. 


rule  or  practice  to  the  contrary,  section  fore- 
man, trade  superintendents,  locomotive  en- 
gineers, firemen,  and  conductors  of  freight 
trains  have  no  authority  to  permit  a  person 
to  ride  on  a  car,  engine,  or  train  obviously 
not  Intended  for  the  use  of  passengers,  and 
thus  transform  Into  a  passenger  one  who 
would  otherwise  be  regarded  as  a  trespasser. 
7  Thomp.  Neg.  S  3321 ;  4  Elliott  on  Railroads, 
S  1580;  2  Hutch.  Car.  §S  964,  1000;  6  Cyc 
S40;  5  Am.  &  Eng.  Enc.  Lw  509  et  seq.  In 
an  action  against  a  railroad  company  for 
damages  from  personal  injuries  sustained 
while  riding,  by  permission  or  upon  the  invi- 
tation of  an  employ^,  on  a  conveyance  of  the 
company  palpably  not  designed  for  the  trans- 
portation of  passengers,  the  onus  is  on  the 
plaintiff  to  show  that  the  employ^  had  au- 
thority from  the  company  to  permit  him  to 
so  ride,  or  that  it  was  the  custom  for  persons 
to  so  ride,  known  to  the  ofDclals  of  the  com- 
pany having  charge  or  supervision  of  the 
matter;  the  presumption,  in  the  absence  of 
such  proof,  being  that  the  plaintiff  had  no 
right  to  be  there  and  that  he  was,  therefore, 
a  trespasser.  Robertson  v.  Railroad  Co.,  22 
Barb.  (N.  Y.)  91;  Purple  v.  Union  Pac.  R. 
Co.,  114  Fed.  123,  51  O.  C.  A.  564,  57  L.  R. 
A.  700,  and  cases  cited;  Dysart  v.  Missouri, 
K.  ft  T.  R.  Co.,  122  Fed.  228  (3),  58  C.  C.  A. 
592.  In  Purple's  Case,  supra,  it  was  held: 
"One  who  enters  and  rides  upon  a  car  or 
train  which  he  knows  or  by  the  exercise  of 
reasonable  diligence  would  know.  Is  prohibit- 
ed from  carrying  passengers,  is  a  trespasser, 
and  not  a  passenger,  and  the  only  duty  of  the 
railroad  company  toward  him  is  to  abstain 
from  wanton  or  reckless  injury  to  him."  It 
was  also  held.  "In  the  absence  of  any  rule 
or  practice  permitting  freight  traips  to  car- 
ry passengers  the  presumption  is  that  one 
riding  for  his  own  convenience  on  a  freight 
train,  an  engine,  a  hand  car,  or  any  other 
carriage  of  a  common  carrier  not  designed  for 
the  transportation  of  passengers,  is  unlaw- 
fully there,  and  is  a  trespasser."  In  Hlg- 
glns  V.  Cherokee  Railroad  Co.,  73  Ga.  149  (9), 
the  facts  and  the  ruling  of  this  court  thereon 
are  stated  as  follows:  "The  plaintiff  was 
voluntarily  on  the  train,  where  be  was  in- 
jured, by  the  invitation  of  the  conductor, 
made  at  his  own  request  He  paid  no  fare, 
and  none  was  expected  from  him.  He  select- 
ed an  open  flat  car,  on  which  he  rode,  rather 
than  in  the  passenger  coach,  and  was  in  a 
position  where  he  was  more  exposed  to  ac- 
cident from  sparks  and  cinders  than  he 
would  have  been,  had  be  taken  a  seat  in  the 
closed  coach.  Held,  that  he  was  entitled  to 
look  only  for  such  security  as  that  mode  of 
conveyance  was  reasonably  expected  to  af- 
ford, and,  having  voluntarily  Incurred  the  In- 
Jury  of  which  he  complains,  resulting  fvora 
getting  a  cinder  in  his  eye,  he  was  not  enti- 
tled to  recover  from  the  railroad,  even  If  it 
were  somewhat  at  fault,  (a)  It  is  doubtful 
if,  under  the  circumstances,  he  was  a  pas- 
senger at  all  In  the  full  legal  s<^-.  se  of  that 


term.  At  most  he  was  so  only  sub  mode  and 
to  a  limited  extent." 

The  underlying  principle  of  the  authorities 
cited  Is  applicable  to  and  controlling  In  the 
case  now  under  consideration;  for,  whatever 
may  be  the  presumption  as  to  one  riding  In  a 
passenger  coach  or  other  conveyance  of  a  rail- 
road company  evidently  designed  for  the 
transportation  of  passengers,  by  invitation 
or  permission  of  the  employes  of  the  com- 
pany in  charge  of  such  conveyance,  there 
can  be  no  doubt,  in  our  opinion,  that  a  con- 
ductor of  a  passenger  train,  though  he  has 
charge  thereof  and  represents  the  company 
in  determining  what  persons  are  entitled  to 
ride  upon  the  train  committed  to  his  charge, 
has  no  authority,  in  the  absence  of  any  rule 
or  known  custom  to  the  contrary,  to  permit 
persons  to  ride  free  on  the  engine  of  his 
train,  because  a  passenger  train  is  obviously 
operated  by  the  company  for  the  transporta- 
tion of  passengers  for  hire,  suitable  provi- 
sion being  made  in  the  way  of  coaches  for 
their  accommodation,  and  it  must  be  -pevteet- 
ly  apparent  to  all  persons  of  average  Intel- 
ligence, who  have  reached  the  years  of  dis- 
cretion, that  the  engine  is  not  designed  for 
carrying  passengers.  It  is  not  alleged  that 
plaintiff's  husband  paid  any  fare,  or  that 
he  intended  to  pay  any.  He  was  26  years  of 
age,  was  a  locomotive  fireman  (but  apparent- 
ly not  in  defendant's  employment),  and  pre- 
sumably a  man  of  ordinary  intelligence,  and, 
therefore,  must  have  certainly  known,  no  rule 
or  custom  appearing  to  the  contrary,  that  the 
conductor  had  no  authority  to  Invite  or  al- 
low him  to  ride  free  on  the  engine.  His 
death  was  not  caused  by  any  wanton  or  will- 
ful act  on  the  part  of  the  defendant's  em- 
ployes, and  we  are  clear  that  his  widow  was 
not  entitled  to  recover,  and  that  the  court 
properly  dismissed  the  petition  on  general 
demurrer. 

Judgment  aflBrmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  disqualified. 


OLORE  et  al.  v.  AKIN. 
(Supreme  Court  of  Georgia.    Oct  14,  190S.) 

1.  Triai/— Vbbdict— LBOALirr. 

Where  suit  was  brought  jointly  against  two 
defendants  for  malicious  pTosecntion,  and  a  ver- 
dict was  rendered  against  them  for  a  stated 
amount,  "to  be  equally  divided  between  them," 
this  was  in  effect  a  several  verdict  for  one-half 
the  amourt  stated  against  each  of  the  defend- 
ants, and  was  not  legal. 

[Ed.  Note.— For  rases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  788.] 

2.  Same— CoBBECTioif. 

The  illegality  of  such  a  verdict  could  not 
be  cored  by  writing  off  one  half  of  the  findiUK 
and  entering  up  judgment  {or  the  other  half 
jointly  against  both  defendants. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  799.] 

3.  Judgment— MonoH  in  Abbest. 

A  verdict  having  been  returned  and  a  Judg^ 
ment  entered  as  indicated  in  the  preceding  head- 
notes,  on  motion  duly  made  the  judgment  should 
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have  been  arrested  and  the  verdict  bave  ,been 
set  aside. 

[Ed.  Note.— For  casex  in  point,  see  Cent.  Die 
▼ol  30,  Judgment  {|  484-487.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cobb  County; 
Moses  Wright,  Judge. 

Action  by  Luther  Aliln,  by  bis  next  friend, 
against  W.  H.  Walters  and  H.  A.  Glore. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

J.  Z.  Foster  and  J.  E.  Mozley,  for  plain- 
tiffs in  error.  Orlffln  &  Attaway,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Lntber  Akin,  by  bis  next 
friend,  brought  an  action  for  malicious  pros- 
ecution against  W.  H.  Walters  and  H.  A. 
Olore  Jointly,  alleging  a  conspiracy  and  con- 
cert of  action  on  their  part.  On  the  trial 
the  Jury  found  the  following  verdict:  "We, 
tbe  Jnry,  find  for  the  plaintiff  against  the 
defendants,  Olore  and  Walters,  1300.00,  to 
be  equally  divided  between  them."  A  motion 
was  made  to  arrest  the  Judgment  and  set 
aside  the  verdict.  PlalntifTs  counsel  wrote 
oft  from  it  the  sum  of  $150,  and  agreed  that 
the  verdict  and  Judgment  should  be  for  $150 
against  the  defendants  Jointly.  Tbe  court 
thereupon  overruled  the  motion,  and  Judg- 
ment was  entered  according  to  the  agree- 
ment.   To  this  exception  was  taken. 

The  suit  was  brought  Jointly  against  two 
persons,  seeking  to  recover  damages  for  ma- 
licious prosecution,  the  Joint  action  of  both. 
Tbe  rule  allowing  the  Jury  to  apportion  dam- 
ages among  trespassers  (Civ.  Code  1805,  S 
5915)  has  been  held  to  apply  to  cases  of  tres- 
pass on  property,  and  not  to  cases  of  the 
character  of  this  one.  McCalla  v.  Shaw^  72 
Oa.  458;  Hunter  t.  Wakefield,  97  Oa.  643,  25 
S.  B.  347,  54  Am.  St.  Rep.  438 ;  Hay  v.  Col- 
lins. 118  Oa.  243,  44  S.  E.  1002. 

Tbe  several  verdict  found  against  the  de- 
fendants could  not  be  cured  by  reducing  it  to 
one-half  the  amount  and  changing  It  t9Aa 
Joint  verdict.  It  may  be  said  that  the  de- 
fendant was  not  hurt,  because  the  verdict 
found  against  him  In  the  sum  of  $150,  and 
under  the  change  made  by  counsel  and  allow- 
ed by  the  court  no  more  was  adjudged 
against  him.  Verdicts  for  excessive  amounts 
are  sometimes  corrected  by  writing  off  the 
excess,  where  there  is  a  legal  mode  of  arriv- 
ing at  the  amount  to  be  deducted.  But  this 
Is  an  entirely  different  thing  from  deducting 
one-half  of  a  verdict  for  damages  hi  a  case 
of  malicious  prosecution,  and  changing  an 
Illegal  several  verdict  Into  a  Joint  one.  Tbe 
jury  did  not  find  a  Joint  verdict,  and  counsel 
and  the  court  could  not  make  one  for  them. 
It  Is  not  enough  to  aay  that  the  Judgment 
was  for  no  more  than  the  Jury  found  against 
the  defendant  dare  severally.  The  effort 
to  correct  the  verdict  not  only  changed  it  in 
amount,  but  it  changed  the  whole  character 
of  the  finding. 


In  Hay  v.  Collins.  118  Oa.  243,  44  8.  E. 
1002,  a  decision  in  which  five  Justices  con- 
curred, there  was  one  count  in  the  petition 
on  which  the  verdict  could  be  upheld,  and 
one  on  which  this  could  not  be  done.  It  was 
held  that  a  motion  In  arrest .  of  Judgment 
would  not  be  sustained.  Here  there  was  a 
single  count,  on  which  a  several  verdict  could 
not  be  lawfully  returned. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


TILLMAN  et  al.  v.  ORIFFIN  et  al. 
(Supreme  Court  of  Oeorgia.    Oct  14,  10O8.> 

PABTnioK— Nonsuit. 

This  being  a  proceeding  in  ifhlch  a  parti- 
tion of  land  was  prayed,  and  upon  tbe  hearing 
the  evidence  submitted  in  behalf  of  tbe  plain- 
tiffs failing  to  show  what,  if  any,  interest  tbe 
plaintiffs  owned  in  common  with  the  defendants 
in  the  land  in  question,  the  court  did  not  err  in 
granting  a  nonsuit. 
(Syllabus  by  the  Ourt.) 

Error  from  Superior  Court,  Brooks  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  E.  L.  Tillman  and  others  against 
James  Griffin  and  others.  From  a  Judgment 
of  nonsuit,  plaintiffs  brings  error.    Affirmed. 

li.  W.  Branch,  for  plaintiffs  In  error.  W. 
E.  Thomas  and  S.  S.  Bennet,  for  defendants 
in  error. 

FISH,  C.  J.  Judgment  affirmed.  AH  the 
Justices  concur. 


GASKINS  et  al.  v.  DAVIS. 

(Supreme  Court  of  Georgia.    Oct  14,  lOOa) 

Canckixation     ov    Irstbumknts  —  ISSCES, 

PltOOF,    AND    VaBIANCB. 

Where  an  equitable  petition  was  filed  solely 
for  tbe  purpose  of  canceling  a  deed  made  by  the 
plaintiff  and  certain  deeds  and  a  mortgage  made 
by  persons  claiming  under  the  plaintiff^s  convey- 
ance, and  to  have  the  title  decreed  to  be  in  her, 
on  the  p;round  that  the  piaiatiff  was  a  minor 
at  the  time  when  the  conveyance  was  executed, 
which  was  known  to  the  grantee,  that  she  re- 
ceived none  of  the  consideration,  but  it  was  paid 
to  her  husband,  and  that  she  had  not  ratified 
the  conveyance,  but  repudiated  it,  upon  becom- 
ing of  age,  and  that  such  instruments  operated 
as  a  cloud  ui>on  her  title,  it  was  error  to  admit 
in  evidence  a  quitclaim  deed  made  to  her  by  one 
who  held  as  the  last  taker  under  the  chain  of 
conveyances  attacked  and  sought  to  be  canceled, 
and  to  charge  in  effect  that,  even  if  the  plain- 
tiff was  not  a  minor  when  she  made  the  deed, 
she  might  be  entitled  to  a  verdict  on  the 
strength  of  such  quitclaim  deed.  Under  plead- 
ings and  prayers  of  the  character  above  indi- 
cated, the  plaintiff  cannot  seek  to  have  a  cain- 
celiation  of  instruments  as  a  cloud  on  her  title 
because  of  the  alleged  invalidity  or  voidable 
character  of  such  conveyances,  and  obtain  the 
relief  sought  by  showing  that,  if  the  ground  on 
which  her  snit  was  i>aTCd  was  not  true,  never- 
theless she  would  be  entitled  to  the  relief,  be- 
cause she  had  obtained  a  reconveyance  by  quit- 
claim deed  from  one  claiming  under  such  uiMra- 
ments. 
(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Equitable  petition  by  Rhoda  Daris  against 
H.  E.  Oasklna  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Alexander  ft  Gary,  for  plaintiffs  in  error. 
Hendricks  ft  Christian,  for  defendant  In  er- 
ror. 

ATKINSON,  gr.  Judgment  reyersed.  All 
the  Justices  concur. 


KINDERIiA]>n>  T.  KIRK. 
(Supreme  X!otirt  of  Geoigla.    Oct  13,  1908.) 

1.  FBAin>B,  Statttm  of— Sajck  of  Realtt— 

SUFFICIENGT  OF  MEMOSANDUK. 

A  writing,  signed  by  an  owner  of  land  or 
hia  authorized  agent,  acknowledging  the  receipt 
of  a  part  of  the  purchase  money,  but  entirely 
omitting  any  reference  to  the  purchase  price, 
does  not  comply  with  the  statute  of  frauds  relat- 
ing to  contracts  for  the  sale  of  land. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  {  238.] 

2.  Bamk  —  Possession  bt  Vendee  —  Pabtux 
Payment. 

Where  partial  payment,  accompanied  by 
possession,  is  relied  upon  to  talce  a  parol  con- 
tract for  the  sale  of  land  out  of  the  operation  of 
the  statute  of  frauds,  the  possession  of  the  ven- 
dee must  be  actual,  definite,  and  exclusive  of 
the  vendor,  and  with  the  express  or  Implied  con- 
sent of  the  vendor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  H  318,  319.] 

(SylUbus  by  the  Court) 

Error  from  Superior  Court,  Cobb  Coun- 
ty;  Moses  Wright,  Judge. 

Action  by  T.  J.  Klrlc  against  Anna  Kinder- 
land.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

J.  P.  Brooke,  for  plaintiff  in  error.  GriflSn 
Attaway,  for  defendant  In  error. 

EVANS,  P.  J.  T.  J.  Kirk  brought  bis  peti- 
tion against  Anna  Klnderland,  praying  spe- 
cific performance  of  a  parol  contract  for  the 
sale  of  land  and  that  the  defendant  be  en- 
joined from  interfering  with  the  plaintiff's 
possession.  It  appeared  from  the  allegations 
of  the  petition  that  the  defendant  was  the 
o^-ner  of  a  small  parcel  of  land,  which  she 
agreed  to  sell  to  the  plaintiff  for  $200.  By 
the  terms  of  the  contract  of  sale  the  plaintiff 
was  to  pay  $50  cash,  $50  as  soon  as  the  de- 
fendant presented  a  bond  for  title,  and  $100 
on  November  20,  1907.  The  contract  of  sale 
was  made  on  November  20,  1906,  and,  as 
neither  party  could  write,  defendant  Instruct- 
ed plaintiff  to  make  the  cash  payment  of 
$50  to  C.  H.  GrlfiSn  and  take  his  receipt.  Ac- 
cordingly the  plaintiff  paid  $50  to  Griffin 
and  took  from  him  the  following  receipt: 
"Received  from  T.  J.  Kirk  fifty  dollars  for 
Anna  Klnderland,  and  being  the  first  pay- 
ment on  five  acres  of  land  sold  to  said  Kirk, 
being  five  acres  of  the  property  known  as 


the  Gary  Klnderland  home  place.  This  Nov. 
20th,  1906.  [Signed]  C.  H.  Griffin."  After 
making  this  payment  the  plaintiff  went  into 
possession  of  the  land.  On  January  19,  1907, 
plaintiff  tendered  the  defendant  $100,  with 
a  request  that  she  execute  a  bond  for  title, 
according  to  the  terms  of  the  contract  of  sale. 
The  defendant  declined  the  tender  and  re- 
fused to  execute  a  bond  for  title.  It  was  al- 
leged that  plaintiff  had  made  Improvements 
on  the  land,  and  that  the  defendant  was  in- 
solvent and  was  interfering  with  the  plain- 
tiff's possession. 

The  suit  was  filed  January  12,  1907.  At 
the  api)earance  term  a  demurrer  was  filed 
on  the  grounds  that  no  cause  of  action  was 
stated,  that  the  alleged  contract  was  in  parol, 
that  there  was  no  snch  part  performance  as 
would  except  the  contract  from  the  operation 
of  the  statute  of  frauds,  and  that  the  suit 
was  prematurely  brought  After  hearing  the 
demurrer  the  court  passed  an  order  adjudg- 
ing "that  the  same  be  sustained,  and  that  the 
case,  so  far  as  it  seeks  specific  performance, 
be  stricken,  but  that  plaintiff  has  the  right 
to  go  to  trial  on  the  Issue  of  Injunction." 
No  exception  was  taken  to  this  Judgment. 
Afterwards  the  case  was  tried  on  its  merits, 
and  the  Jury  returned  the  following  verdict: 
"We,  the  Jury,  find  in  favor  of  the  Injunc- 
tion"— upon  which  verdict  a  decree  was  en- 
tered. A  motion  for  new  trial  was  made  and 
overruled,  and  exception  Is  taken  to  the  re- 
fusal of  the  motion  for  new  trial,  and  also 
to  the  decree. 

The  right  of  the  plaintiff  to  an  injunction 
depends  on  the  validity  of  the  contract  of 
sale.  The  statute  of  frauds  (Civ.  Code  1895, 
i  2693,  par.  4)  requires  that  a  contract  for 
the  sale  of  land  shall  be  in  writing,  signed 
by  the  vendor  or  some  person  by  him  lawfully 
authorized.  The  original  negotiation  for  the 
sale  of  the  land  between  these  parties  was 
verbal.  There  was  a  sharp  conflict  between 
the  plaintiff  and  defendant  as  to  what  really 
occurred.  The  plaintiff  testlfled  that  the 
defendant  sold  him  the  land  upon  the  terms 
stated  in  the  petition  and  directed  him  to 
pay  the  cash  installment  to  Mr.  Griffin  and 
to  take  his  receipt  The  defendant  denied 
this.  Conceding  that  the  verdict  decided  this 
issue  adversely  to  the  defendant,  and  that  the 
receipt  given  by  Griffin  to  the  plaintiff  was 
executed  by  the  authority  of  the  defendant, 
the  receipt  was  ineffectual  to  take  the  con- 
tract out  of  the  statute  of  frauds,  because  of 
the  omission  of  the  purchase  price.  Corbln  v. 
Durden,  126  Ga.  429,  55  S.  E.  80.  The  evi- 
dence, therefore,  must  bring  the  case  within 
one  of  the  exceptions  contained  In  Civ.  Code 
1895,  S  4037,  In  order  to  render  the  contract 
valid. 

The  plaintiff  contends  that  the  proof  at 
the  trial  was  sufficient  to  authorize  the  Jury 
to  find  that  he  had  made  a  partial  payment 
of  the  purchase  money  and  had  entered  into 
possession  of  the  land  under  the  contract 
The  undisputed  evidence  was  that  at  the 
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tine  of  the  alleged  sale  the  defendant  bad  a 
tenant  upon  the  land,  occupying  the  dwelling 
house  thereon,  and  that  his  tenant  never 
surrendered  possession  of  the  house,  and  was 
In  possession  at  the  time  of  the  trial.  It  also 
appeared  In  evidence  that  soon  after  the  al- 
leged purchase  the  plaintiff  paid  the  $50  cash 
Installment  to  Grlffln,  and  a  short  time  there- 
after cut  some  wood  from  the  land  and  clear- 
ed up  some  of  the  woodland ;  but  the  extent 
of  the  clearing  does  not  appear.  The  whole 
lot  of  land  only  embraced  five  acres,  so  it 
must  have  been  inconsiderable.  The  plaintiff 
testified  in  a  general  way  that  he  was  In 
possession  of  the  land,  but  admitted  that  he 
had  never  been  in  possession  of  the  house. 
The  defendant  maintained  that  the  plaintiff's 
entry  on  her  land  was  without  authority,  and 
was  but  a  trespass. 

Was  the  plaintiff's  possession  such  posses- 
-sion  as,  when  coupled  with  a  partial  payment 
of  the  purchase  price,  will  amount  to  such 
performance  as  will  uphold  and  render  en- 
forceable the  parol  contract  of  sale?  Mr. 
Pomeroy,  In  bis  treatise  on  Contracts,  says 
that  the  possession  of  the  vendee  must  not 
only  be  with  the  consent  of  the  vendor,  but 
It  must  be  actual,  definite,  and  exclusive; 
that  the  proof  must  unequivocally  show 
which  land  is  possessed,  and  that  It  is  pos- 
sessed by  the  purchaser  exclusively,  and  not 
concurrently  with  the  vendor;  that  the  pos- 
session must  Indicate  the  commencement  of 
a  new  Interest  or  estate.  Sections  11&-121. 
The  exception  that  partial  payment  of  the 
purchase  price,  accompanied  by  possession,  is 
such  part  performance  as  will  take  a  parol 
contract  for  the  sale  of  land  out  of  the  stat- 
ute of  frauds,  rests  upon  the  principle  of 
equitable  estoppel  that  the  vendor  has  so 
dealt  with  the  purchaser,  in  receiving  a  part 
of  the  purchase  money  and  putting  him  in  ac- 
tual possession  of  the  land  in  part  execution 
of  the  contract  of  sale,  that  It  would  be  a 
fraud  upon  the  vendor's  part  to  repudiate  the 
contract  and  stop  short  of  its  complete  ex- 
ecution. It  is  the  acts  of  the  vendor  which 
raise  the  estoppeL  It  Is  the  vendor's  receiv- 
ing some  part  of  the  purchase  price,  and  his 
consent,  express  or  implied,  to  the  complete 
and  exclusive  occupation  of  the  land  by  the 
vendee.  Where  the  vendor  manifests  his  in- 
tention to  withhold  possession  of  the  land  by 
a  positive  assertion  of  his  actual  occupancy, 
and  the  vendee,  with  a  purpose  of  enforcing 
his  invalid  parol  contract,  enters  upon  other 
portions  of  the  land,  it  cannot  be  urged  that 
the  forced  possession  of  the  purchaser  is  a 
fraudulent  act  of  the  vendor.  The  change 
of  possession  from  the  vendor  to  the  vendee 
comprehends  the  Joint  action  of  both.  That 
change  can  never  become  complete  until  the 
vendor  relinquishes  and  the  vendee  assumes 
exclusive  possession  of  the  land  agreed  to 
be  sold.  So  long  as  the  vendor  asserts  his 
possession  by  actual  occupancy  of  tbe  land, 
be  cannot  be  said  to  have  surrendered  posses- 
-flion  to  bis  vendee.    Until  the  vendee  shows 


that  bis  possession  is  exclusive,  and  by  tbe 
express  or  implied  consent  of  the  vendor,  he 
is  not  in  a  position  to  urge  that  the  vendor 
committed  a  fraud  upon  him.  Miller  t. 
liorentz,  39  W.  Va.  160,  19  S.  E.  891. 

A  fundamental  requisite  for  the  validity  of 
a  contract  for  the  sale  of  land  is  that  it  must 
be  definitely  described;  and,  where  the  con- 
tract is  oral,  this  essential  dement  can  only 
be  supplied  by  the  actual  and  exclusive  pos- 
session of  the  land  by  the  vendee.  Looking 
to  the  evidence,  we  discover  that  the  vendor 
refused  to  give  possession  of  the  bouse  in 
the  occupancy  of  her  tenant  She  has  res- 
olutely and  persistently  kept  possession  of 
the  house.  The  plaintiff  does  not  contend 
that  he  was  placed  In  possession  of  any  part 
of  the  land  by  the  defendant  His  conten- 
tion is  that  by  virtue  of  his  purchase  be  was 
entitled  to  possession,  and  did  take  posses- 
sion, of  some  of  the  land,  and  cut  timber 
thereon.  His  possession  has  never  been  ex- 
clusive of  the  defendant,  and  he  does  not 
claim  that  the  defendant  ever  delivered  to 
him  the  actual  possession  of  tbe  land.  We 
therefore  conclude  that  under  the  undisputed 
evidence  the  plaintiff  has  not  taken  bis  case 
without  the  statute  of  frauds,  and  that  the 
verdict  in  his  favor  is  without  evidence  to 
support  It 

We  are  also  supported  in  our  construction 
of  the  evidence  by  the  terms  of  the  decree,  to 
which  exception  is  taken.  One  clause  pro- 
vides "that  the  petitioner  do  recover  of  the 
defendant  the  possession  of  the  premises  in 
dispute."  The  Judgment  for  the  recovery  of 
the  possession  of  the  premises  is  utterly  in- 
consistent with  the  basal  idea  of  his  claim 
for  injimction  to  restrain  interference  with 
his  possession. 

Judgment  reversed.  "All  the  Justices  con- 
cur. 


LOmSVILLEl  &  N.  R.  CO.  v    CHAPMAN. 
(Supreme  Court  of  Georgia.    Oct  14,  1908.) 

RAILBOADS  —  CoNOTBtJCTIOW  —  iKJOBIEft— AO- 
TlOnS— EVIDENCE. 

The  verdict  in  this  case  was  not  supported 
by  the  evidence,  and  the  refusal  of  a  new  trial 
was  error. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gordon  Couq- 
ty;  A.  W.  Flte,  Judge. 

Action  by  J.  E.  Chapman  against  the 
IiOuisvUle  &  Nashville  Railroad  Company  and 
another.  Judgment  for  plaintiff.  Defendant 
above  named  brings  error.    Reversed. 

D.  W.  Blair,  P.  A.  Cantrell,  and  Tye, 
Peoples,  Bryan  ft  Jordan,  for  plaintiff  In 
error.  R.  J.  A  3,  McCamy,  for  defendant 
in  error. 

LUMPKIN,  J.  Chapman  brought  suit 
against  the  Louisville  ft  Nashville  Railroad 
Company  and  the  Atlanta,  Knoxvllle  & 
Northern    Railway    Company    for   damages 
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arising  to  his  land  from  the  construction 
of  the  railroad  of  the  latter  company.  Pend- 
ing the  trial,  the  plaintiff  dismissed  the  case 
against  the  Atlanta,  KnoxvlUe  &  Northern 
Railway  Company,  proceeding  only  against 
the  other  defendant  The  jury  found  a  ver- 
dict for  $175.  A  motion  was  made  for  a 
new  trial,  which  was  overruled,  and  the  de- 
fendant  excepted. 
'  The  evidence  showed  that  the  Atlanta, 
Knoxvllle  &  Northern  Railway  Company  en- 
tered Into  a  contract  with  Wright,  Williams 
&  Wadley  to  construct  a  portion  of  the  road. 
Including  that  part  Involved  In  the  contro- 
versy, and  that  the  work  of  that  place  was 
done  by  a  subcontractor  under  them.  While 
one  of  the  wltn^ses  spoke  of  It  as  the  "con- 
struction of  the  Louisville  &  Nashville  Rail- 
road," this  was  probably  an  inadvertence,  as 
the  entire  evidence  showed  without  conflict 
that  It  was  a  portion  of  the  Atlanta,  Knox- 
vlUe &  Northern  Railway  which  was  being 
built.  No  connection  was  shown  between 
the  Louisville  &  Naabville  Railroad  Com- 
pany and  the  other  company;  nor  did  the 
evidence  In  any  way  connect  the  defendant 
against  whom  the  verdict  was  rendered  with 
the  work,  except  that  a  witness  stated  that 
"Mr.  Thomas  was  there  as  resident  engineer 
of  the  Louisville  &  Nashville  Railroad,  and 
afterwards  Mr.  CrOugb.  I  don't  think  there 
was  any  work  done  on  Mr.  Chapman's  place 
while  Mr.  Thomas  was  there.  Mr.  Gougb 
was  In  charge  of  It  at  that  time.  I  was  well 
acquainted  with  him."  Also:  "They  start- 
ed acccHxllng  to  directions.  It  was  done 
according  to  Instructions  as  long  as  I  stayed 
there;  but  I  was  prohibited  to  finish  It  by 
the  written  notice.  My  instructions  were 
to  finish  it  Just  as  they  had  told  me."  Again 
he  said:  "I  was  there  In  the  construction  of 
that  road  for  the  contractor,  who  was  con- 
structing the  same  for  the  railroad  company. 
The  original  contractors  were  Wright,  Wil- 
liams &  Wadley."  Another  witness  said  that 
"Mr.  Crow,  or  Wright,  Williams  &  Wadley, 
were  Instructed  to  cut  that  ditch."  He  also 
said:  "Somf  one  In  the  chief  engineer's  office 
made  that  blue  print  I'  made  the  original 
survey,  and  the  blue  print  was  made  from 
that."  There  were  also  one  or  two  other 
stray  references  to  the  contractors  doing 
work  as  ordered.  But  there  was  nothing 
whatever  which  would  authorize  a  find- 
ing that  the  Louisville  &  Nashville  Railroad 
Company  made  the  contracts  with  the  con- 
tractors, caused  the  work  to  be  done,  had 
control  of  It  or  gave  direction  as  to  It  So 
far  as  the  record  discIos^s,  a  different  rail- 
road company  was  constructing  its  road 
through  the  medium  of  contractors.  The 
oontrnct  provided  for  certain  supervision  and 
direction  by  the  engineer  of  that  road.  The 
mere  casual  reference,  on  the  part  of  a  wit- 
ness, to  one  of  the  engineers  as  a  "resi- 
dent engineer  of  the  Louisville  &  Nashville 
road,"  did  not  authorize  the  verdict  found 
against  the  company.    There  was  not  suffi- 


cient evidence  to  support  the  verdict,  and  a 
new  trial  should  have  been  granted. 

This  being  so,  it  is  tmnecessary  to  discuss 
the  effect  of  the  contract  between  the  At- 
lanta, Knozvllle  ft  Northern  Railway  Com- 
pany and  the  contractors  for  the  construc- 
tion of  that  portion  of  the  road,  or  to  con- 
sider whether  there  was,  or  not  any  liability 
on  the  part  of  the  last-named  company, 
which  was  dismissed  from  the  suit 

Judgment  reversed.  All  the  Justices  cod> 
cur. 


MATOR,  ETC.,  OF  CITY  OF  BRUNSWICK 
V.  DAVENPORT. 

(Supreme  Court  of  Georgia.    Oct  14,  1908.) 

New  Triaii— Bbief   of   Evidence— Filing — 

Waiver. 

Where  a  motion  for  a  new  trial  is  made  in 
term,  and  an  order  is  taken  fixing  a  bearing 
thereof  on  a  particular  day,  withont  any  pro- 
Tision  for  filing  a  brief  of  evidence,  and  more 
than  80  days  after  the  filing  of  the  motion  a 
written  consent  is  entered  into  by  both  sides, 
providing  for  a  continuance  of  the  hearing  to  a 
future  time,  and  agreeing  that  the  brief  of  evi- 
dence be  submitted  for  approval  at  the  final 
hearing,  which  consent  is  ratified  and  approved 
by  a  formal  order  of  the  judge,  passed  on  the 
day  appointed  in  the  original  order  for  a  hear- 
ing, the  respondent  has  waived  strict  compli- 
ance with  the  statute  as  to  the  filing  of  the- 
brief  of  evidence,  and  will  be  estopped  from  in- 
sisting on  a  dismissal  of  the  motion  for  new 
trial  dn  the  final  hearing,  where  the  movant 
presents  for  approval  a  brief  of  the  evidence  pur- 
suant to  the  consent  order.  It  is  error  under 
these  circumstances  to  dismiss  the  motion  for 
new  trial  at  the  instance  of  the  respondent  sole- 
ly because  the  statute  baa  not  been  strictly  fol- 
lowed. 

(Ed.  Note. — For  cases  in  point  see  Cent  Die 
vol.  37,  New  Trial,  i  275.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  County; 
T.  A.  Parker,  Judge. 

Action  by  M.  R.  Davenport  against  the 
mayor  and  council  of  the  city  of  Brunswick. 
Judgment  for  plaintiff,  and  defendant  brings- 
error.    Reversed. 

On  December  4,  1906,  during  the  regular 
term  of  Glynn  superior  court  the  case  of 
Mallle  R.  Davenport  against  the  mayor  and' 
council  of  the  city  of  Brunswick  was  tried, 
resulting  In  a  verdict  and  judgment  for  the 
plaintiff.  On  December  6,  1906,  while  the 
term  was  stlU  In  session,  the  defendant  filed 
Its  motion  for  a  new  trial,  which  was  regu- 
larly filed,  and  the  following  order  taken 
thereon:  "Read  and  conslderedt  It  is  or- 
dered that  the  plaintiff,  Mallie  R.  Davenport, 
show  cause  before  me  at  Brunswick,  Oa.,  at 
10  o'clock  a.  m.  on  the  15th  day  of  January, 
1907,  why  the  foregoing  motion  should  not  be 
granted.  It  is  further  ordered  that  the  plain- 
tiff or  her  counsel  be  served  with  a  copy  of 
this  motion  and  order,  and  that  this  order 
act  as  a  supersedeas  until  the  further  order 
of  the  court"  This  order  was  signed  by  the 
judge,  and  service  of  the  motion  and  order 


Digitized  by 


Google 


Oa.) 


MAYOR,  ETC.,  OP  OITT  OF  BBUN8WI0K  v.  DAVENPORT. 


685 


duly  acknowledged  on  December  6,  1906.  On 
January  14,  1907,  the  following  written  con- 
sent  was  entered  Into  and  signed  by  tbe  at- 
torneys for  movant  and  respondent:  "The 
motion  for  new  trial  In  the  above-stated 
cause  having  been  set  for  a  bearing  before 
Hon.  T.  A.  Parker,  Judge  of  said  court,  at 
Brunswick,  Oa.,  on  January  15,  1907,  and  It 
appearing  that  Judge  Parker  will  not  be  at 
Brunswick  on  that  day,  and  that  tbe  stenog- 
rapher has  not  completed  a  brief  of  the  tes- 
timony, or  written  out  the  charge  of  the 
court  In  said  case,  it  is  thereupon  consented 
to  by  counsel  for  both  parties  above  named 
that  the  time  for  hearing  said  motion  be  ex- 
tended, and  that  said  motion  shall  be  beard 
at  any  time  and  at  any  place  In  the  Bruns- 
wick circuit,  upon  five  days'  notice  In  ad- 
vance of  the  day  of  bearing  being  given  by 
either  party  or  their  counsel  to  the  other,  or 
upon  such  notice  being  given  counsel  for 
both  parties  by  the  Judge,  the  brief  of  evi- 
dence and  charge  of  the  court  to  be  submit- 
ted for  approval  at  said  hearing  when  the 
same  takes  place,  whether  in  term  or  vaca- 
tion, and  to  be  filed  In  tbe  office  of  the  clerk 
of  the  superior  conrt  within  ten  days  after 
snch  bearing."  On  January  15,  1907,  this 
agreement  was  approved  by  tbe  Judge  and 
made  the  order  of  the  court  Nothing  fur- 
ther, was  done  relative  to  a  bearing  of  the 
motion  until  five  days  before  the  regular 
December  term,  1907,  of  Glynn  superior  court, 
which  convened  on  December  2d,  when  coun- 
sel for  respondent  served  a  written  notice 
on  counsel  for  the  movant,  In  compliance 
with  tbe  stipulation  contained  In  the  consent 
order  above  quoted,  notifying  blm  that  the 
motion  for  a  new  trial  would  be  called  up  for 
a  bearing  during  the  first  week  of  the  De- 
cember term.  The  motion  was  called  for  a 
hearing  on  December  5,  1907,  at  wblch  time 
counsel  for  the  movant  presented  a  brief  of 
tbe  oral  and  documentary  evidence  bad  on 
the  trial  and  the  charge  of  the  conrt  for 
consideration  and  approval.  Counsel  for  re- 
spondent objected  to  the  filing  of  the'  same, 
and  moved  to  dismiss  the  motion,  upon  the 
ground  that  the  brief  of  the  evidence  and 
charge  of  the  court  had  not  been  filed  with- 
in the  time  allowed  by  law,  and  because  no 
motion  for  a  new  trial,  with  a  brief  of  the 
evidence  had  upon  the  trial,  had  been  filed 
In  tbe  court  within  the  time  required  by 
law.  The  court  granted  the  motion  to  dis- 
miss, and  movant  excepted. 

R.  D.  Meader  and  Francis  H.  Harris,  for 
plaintiff  In  error.  Bennet  &  Ck>nyer8  and  L. 
J.  Brown,  for  defendant  In  error. 

EVANS,  P.  J.  (after  stating  the  facta  as 
above).  We  think  the  court  erred  In  dismiss- 
ing the  motion  for  new  trial  under  tbe  cir- 
cumstances appearing  In  the  statement  of 
facts.  The  statute  requires  a  motion  for 
new  trial  to  be  filed  during  the  term  at  which 
tbe  trial  was  bad,  and  after  the  term  has 


ended  it  Is  too  late  to  file  tbe  motion.  A 
brief  of  evidence  is  an  indispensable  part  of 
the  motion  for  new  trial,  and  must  be  filed 
either  during  the  term  at  wblch  the  motion 
was  made,  or  It  may  be  filed  in  vacation,  if 
a  term  order  la  taken  granting  this  privilege. 
A  failure  to  file  tbe  brief  of  evidence  In  term, 
or  within  tbe  time  limited  by  tbe  term  order. 
Is  ordinarily  a  good  ground  for  dismissing 
tbe  motion.  Taliaferro  v.  Columbus  R.  Co., 
130  Ga.  570,  61  a  B.  228.  But  tbe  filing  of 
tbe  motion  and  the  filing  of  tbe  brief  of  evi- 
dence stand  upon  very  different  footings.  As 
was  observed  in  Hilt  v.  Toung,  116  Ga.  712, 
43  S.  E.  78:  "The  requirement  that  a  mo- 
tion for  a  new  trial  shall  be  deposited  with 
the  clerk,  so  that  it  may  be  put  upon  record 
and  be  subject  to  examination,  Is  one  in 
which  others  than  the  litigant  may  be  inter- 
ested. The  Judgment  under  review  may  be 
one  affecting  title  to  property.  One  having 
no  notice  of  tbe  pendency  of  the  motion 
might  purchase  the  execution  and  suffer  loss 
thereby."  It  is  the  pendency  of  tbe  mo- 
tion which  affects  third  parties  with  notice. 
The  brief  of  the  evidence  in  the  case  is  a 
necessary  accompaniment  of  the  motion.  The 
motion  Is  not  complete  without  it  The  es- 
sential ofiSce  of  the  brief  of  evidence  is  to 
Illustrate  the  merit  of  the  grounds  of  the 
motion.  The  movant  is  required  to  present 
to  tbe  court  a  substantial  photograph  of  the 
case,  in  order  that  the  Judge  may  determine 
whether  tbe  grounds  of  the  motion  show  er- 
rors of  such  a  character  that  a  new  trial 
should  be  bad.  The  public  are  not  interested 
or  concerned  with  the  merits  of  the  motion. 
The  filing  of  a  brief  of  the  evidence  has  nev- 
er been  recognized  by  this  court  as  a  Juris- 
dictional fact  Thus  it  has  been  ruled  that, 
when  a  motion  for  a  new  trial  has  been  ful- 
ly argued,  it  is  too  late  to  move  to  dismiss 
it  because  the  order  fixing  the  time  for  the 
hearing  has  run  out  Davis  v.  Howard,  57 
Ga.  607.  Again  it  has  been  held  that  "by  ar- 
guing the  motion  for  a  new  trial,  without 
moving  to  dismiss  the  same  for  failure  to 
file  a  brief  of  evidence  in  due  time,  tbe  re- 
spondent in  the  motion  waived  this  matter 
of  objection,  and  consequently  it  is  not  good 
as  a  ground  of  exception  to  the  Judgment 
granting  a  new  trial."  Cook  v.  Chllders,  94 
Ga.  718,  19  8.  B.  819. 

A  respondent  in  a  motion  may  insist  upon 
a  strict  compliance  with  the  law  in  respect 
to  tbe  filing  of  the  brief  of  evidence,  and, 
after  tbe  time  limit  for  filing  tbe  same  has 
expired,  is  entitled  to  move  for  a  dismissal 
of  tbe  motion,  unless  be  has  expressly  or  Im- 
pliedly waived  the  filing  of  the  brief  of  evi- 
dence at  an  earlier  time.  But  where  both 
parties  enter  into  an  express  written  agree- 
ment that  tbe  brief  of  evidence  may  be  filed 
by  tbe  movant  at  the  final  hearing,  and  this 
agreement  has  been  approved  by  the  court 
and  the  movant  relying  on  this  consent  or- 
der, has  gone  to  tbe  trouble  and  expense  of 
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preparing  tbe  brief,  and  presents  It  to  the 
conrt  puTBTiant  to  the  terms  of  such  order, 
the  respondent  will  be  estopped  from  Insist- 
ing on  time  as  of  tbe  essence  of  the  filing 
of  the  brief  of  evidence.  In  Moxley  ▼.  Kln- 
loch,  80  Ga.  46,  7  S.  E.  123,  a  consent  order 
was  taken  extending  to  the  movant  the 
privll^e  of  filing  a  brief  of  evidence  by  a 
specified  day  In  vacation.  After  that  day 
had  passed  counsel  for  both  parties  agreed 
in  writing  that  the  brief  of  evidence  pre- 
pared by  the  movant  was  correct,  and  coun- 
sel for  respondent  in  the  motion  for  new 
trial,  at  the  request  of  counsel  for  movant, 
filed  the  brief  with  the  clerk  of  the  superior 
conrt  On  the  hearing  of  the  motion  for  a 
new  trial,  counsel  for  the  respondent  moved 
to  dismiss  tbe  same  because  the  brief  of 
evidence  had  not  been  filed  within  the  time 
limited  in  the  order.  After  reviewing  many 
cases  bearing  upon  the  subject  it  was  held 
that  the  conduct  of  the  respondent  amounted 
to  a  waiver  of  his  right  to  insist  upon  the 
filing  and  approval  of  the  brief  of  evidence 
within  the  time  limited  in  the  order,  and  that 
the  filing  of  the  brief,  "together  with  the 
subsequent  approval  of  the  Judge,  will  suf- 
fice as  a  substantial  compliance  with  the  or- 
der." The  Judge  is  not  required  to  approve 
a  brief  of  the  evidence  where  such  a  length 
of  time  has  elapsed  that  he  la  unable  to  call 
to  mind  what  transpired  at  the  trial,  and 
many  cases  will  be  found  aflJrming  the  action 
of  the  Judge  In  dismissing  a  motion  for  new 
trial  where  counsel  has  been  In  laches.  In 
the  case  at  bar  the  Judge  did  not  predicate 
his  Judgment  of  dismissal  upon  the  ground 
that  counsel  for  movant  was  in  laches,  or 
from  the  lapse  of  time  he  was  unable  to  re- 
call the  evidence,  but  sustained  the  motion 
to  dismiss  solely  because  there  had  not  been 
a  literal  compliance  with  the  statute  respect- 
ing the  filing  of  the  brief  of  the  evidence. 
We  think  respondent's  attorneys  were  estop- 
ped from  insisting  that  the  brief  of  evidence 
was  not  duly  filed. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


MOORE  et  al.  v.  HOOD. 
(Supreme  Court  of  Georgia.    Oct.  14,  1808.) 

1.  BouNDABiES  —  Establishment  Between 
Adjoining  Owners— Pbotebt— Filing. 

Under  Act  Dec.  17,  1901  (Acta  1901,  p.  39), 
amending  section  3249  of  the  Civil  Code  of  1895, 
any  owner  of  adjoining  land,  who  may  be  dis- 
satisfied with  the  lines  as  run  and  marked  by 
processioners  and  the  surreyor,  may  file  his  pro- 
test thereto  with  the  ordinary  within  SO  days 
after  the  processioners  have  filed  their  returns, 
specifying  therein  tbe  lines  objected  to  and  the 
true  lines  as  claimed  by  blm,  and  the  ordinary 
is  required  to  return  the  papers  to  the  clerk  of 
the  superior  conrt 

2.  Save. 

The  requirement  of  filing  a  protest  with  the 
ordinary  within  30  days  after  the  processioners 
had  filed  their  returns  was  not  complied  with 
by  filing  such  a  protest  with  the  clerk  of  the 


superior  conrt,  although  the  otdlnaiy  may  have 
told  the  dissatiafied  landowner  to  file  it  with 
the  clerk  if  tbe  ordinary  diouid  be  busy  in  con- 
nection with  the  road  work  of  the  county.  A 
protest  so  filed,  and  which  was  never  filed  with 
the  ordinary,  suould  have  been  dismissed  on  mo- 
tion. 
(Syllabus  by  the  Court) 

Error  from  Superior  0>iirt,  Milton  (Jotmty ; 
A.  W.  FIte,  Judge. 

Application  by  B.  P.  Moore  and  others  to 
have  the  processioners  of  the  district  survey 
and  mark  the  lines  between  their  lands  and 
those  of  adjoining  owners.  The  procession- 
ing was  had,  and  a  return  made,  and  M.  T>. 
Hood  filed  a  protest  Judgment  for  pro- 
testant,  and  Moore  and  others  bring  error. 
Reversed. 

J.  P.  Brooke,  for  plaintiffs  in  error.  A.  H. 
Bnrtz  and  O.  H.  Grifibi,  for  defendant  in 
error. 

LUMPKIN,  J.  Moore  and  others  applied 
to  have  the  processioners  of  tbe  district  sur- 
vey and  mark  the  lines  between  their  lands 
and  those  of  adjoining  owners.  Tbe  proces- 
sioning was  had  and  a  retnm  made.  An 
owner  of  adjoining  land,  be{ng  dissatisfied, 
sought  to  file  a  protest  When  the  case  was 
called  in  the  superior  court  a  motion  was 
made  to  dismiss  the  protest  on  the  ground 
that  it  had  never  been  filed  with  tbe  ordi- 
nary, or  in  his  ofilce,  before,  it  came  into  the 
hands  of  the  clerk  of  the  superior  court  The 
motion  was  overruled,  and  this  was  assigned 
as  error.  A  verdict  was  rendered  in  favor 
of  "tbe  defendant,"  apparently  meaning  the 
protestant  Tbe  applicants  for  procession- 
ing made  a  motion  for  a  new  trial,  which 
was  overruled,  and  they  excepted. 

It  is  only  necessary  to  notice  one  of  the  as- 
signments of  error.  Under  Civ.  Code  1895, 
S  3249,  It  was  provided  that  any  owner  of 
adjoining  lands,  who  ml^ht  be  dissatisfied 
with  the  lines  as  run  and  marked  with  the 
processioners  and  surveyor,  might  file  hia 
protest  thereto  with  the  processioners,  within 
30  days  after  such  lines  were  run  and  mark- 
ed. Upon  the  filing  of  such  a  protest  the 
processioners  were  required  to  return  all  tbe 
papers  to  the  clerk  of  the  superior  court  of 
the  county  where  the  land  lay.  This  was 
amended  by  the  act  of  1901,  by  requiring  that 
the  protest  should  be  filed  with  the  ordinary 
within  30  days  after  the  processioners  had 
filed  their  returns,  and  by  requiring  the  ordi- 
nary to  return  all  the  papers,  Including  the 
protest  so  filed,  to  the  derk  of  the  superior 
court  who  should  then  enter  the  case  on  the 
issue  docket  for  triaL  Under  Civ.  Code  1895, 
§  8251,  it  is  the  duty  of  the  processioners  to 
make  a  return  of  their  acts,  together  with 
the  plat  of  the  surveyor,  to  the  ordinary  of 
the  connty.  Thus  the  method  prescribed  by 
the  law,  as  it  now  stands,  is  that  the  pro- 
cessioners shall  make  a  return  to  the  ordi- 
nary, and,  if  a  dissatisfied  landowner  de- 
sires to  protest  he  shall  file  bis  protest  with 
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the  ordlnaiy.  When  this  Is  done,  that  oflS- 
dal  tranBmltg  the  papen  to  the  clerk  of  the 
superior  court,  and  the  latter  enters  the  case 
apon  the  lasne  docket. 

In  the  present  case  It  appears  that  the 
protest  was  not  filed  with  the  ordinary,  but 
with  the  clerk  of  the  superior  court,  and 
that  it  had  never  been  In  the  office  of  the 
ordinary  at  all.  The  protestant  sought  to  ex- 
cuse this  deflection  from  the  legal  require- 
ment by  testifying  that  the  ordinary  had 
stated  that  he  was  "road  working  and  busy, 
and  he  might  be  gone,  and,  if  I  did,  to  file  It 
with  the  clerk,  and  this  I  did.  I  did  not 
know  Mr.  Seals  [the  ordinary]  was  here  when 
I  filed  the  paper.  I  did  not  find  him.  •  •  • 
He  ordered  me  to  file  it  with  the  clerk.  If  I 
did  not  find  him,  and  I  did  not  find  him, 
though  I  passed  his  house  and  did  not  Inquire 
there  or  ask'  for  him  at  all.  I  went  under 
Ms  directions."  The  law  requires  that  the 
protest  shall  be  filed  with  the  ordinary,  and 
that  officer  has  no  authority  to  direct  that 
it  be  filed  elsewhere.  The  filing  with  the 
derk  of  the  superior  court  will  not  answer. 
It  does  not  appear  that  the  paper  ever  found 
its  way  into  the  hands  of  the  ordinary,  or 
into  bia  office.  It  was  not  filed  as  provided 
by  law,  and  should  liave  l>een  dismissed  on 
motion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


TURNER  et  al.  v.  BARBER  et  al. 
(Supreme  Court  of  Georgia.    Oct  13,  1906.) 

1.  Tbusts— EzFRCss  Tbusts. 

A  deed  to  one  as  trustee  for  "the  heirs  of 
his  body,"  he  having  three  children,  all  of  whom 
were  minors,  created  a  trust  estate  for  such 
children. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Tnists,  S  167.] 

2.  Saicb— Trusts  fob  Minobs— MEBOrs  of  Lk- 
GAi.  AND  Equitable  Title. 

A  trust  estate  may  be  created  for  minors, 
and  the  legal  title  will  not  mer^e  into  the  e<|ui- 
table  interest  during  their  minority,  so  as  to  vest 
in  them,  although  the  deed  does  not  In  terms 
provide  for  any  duties  to  be  discharged  by  the 
trustee. 

8.  IiTFANTS— Saia  or  Pbopbbtt— Sbbvice  op 
Obdeb  on  Minobs— Necessity. 

Since  the  passage  of  Acts  1876,  p.  103  (Civ. 
Code  1895,  {  4987),  an  order  granted  at  cham- 
bers, authorizing  a  trustee  for  minors  to  sell  the 
trust  property,  was  not  binding  on  them,  where 
they  were  not  served,  although  a  guardian  ad 
litem  was  appointed  for  them ;  and  a  deed  made 
by  the  trustee  in  pursuance  of  such  an  order 
did  not  convey  a  valid  title. 
4.  QuiETiNa  Title— Title  of  Plaintiff. 

The  general  rule  that  one  must  be  the  own- 
er of  property  in  order  to  remove  a  cloud  from 
the  title  cannot  be  applied  so  as  to  defeat  a  pro- 
ceeding by  minor  beneficiaries  of  a  trust  to 
cancel  a  deed  executed  by  their  trustee  without 
lawful  authority.  The  grantee  in  such  a  deed 
cannot  retain  it,  and  claim  under  it,  and  yet 
defeat  an  effort  to  cancel  it  by  setting  up  an  out- 
standing title  in  a  third  person. 
6.  Samb— Evidence— Sufficiency. 

Tile  evidence  was  sufficient  to  authorize  the 
verdict,  and  none  of  the  rulings  of  which  com- 


plaint was  made  were  such  as  to  require  a  new 

trial. 

6.  New  Trial  —  Obottndb  —  RE<rECTioN  of 

Ahenduent  to  Plbaoino. 

The  rejection  of  a  proposed  amendment  to 
an  answer  of  a  defendant  does  not  furnish  a 
proper  ground  of  a  motion  for  a  new  trial.  To 
sucn  a  ruling  a  bill  of  exceptions  pendente  lite 
may  be  Slea,  and  error  assigned  tnereon  when 
the  case  Is  ultimately  brought  to  this  court  by 
bill  of  exceptions,  or  if  the  case  is  brought  to 
this  court  by  bill  of  exceptions  to  a  final  judg- 
ment, or  to  a  judgment  iraich  would  have  been 
final  if  rendered  as  the  complaining  partv  con- 
tends it  should  have  been ;  and  if  such  bill  of 
exceptions  is  tendered  within  the  time  limited 
by  law  after  the  mline  on  the  rejection  of  the 
amendment  the  piaintifl  in  error  may  include  in 
such  main  bill  of  exceptions  an  exception  to 
such  ruling  and  an  assignment  of  error  thereon. 

(Syllabus  by  the  CJourt.) 

Error  from  Superior  Court,  Telfair  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  Eva  A.  Barber  and  others  against 
Julia  A.  Turner  and  another.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

De  Lacy  &  Bishop  and  D.  M.  Roberts  & 
Son,  for  plaintiftB  in  error.  Graham  ft  Gra- 
ham, for  defendants  in  error. 

^  LUMPKIN,  J.  Eva  A.  Barber  and  others 
t>rought  an  equitable  action  against  Mrs. 
Julia  A.  Turner  and  T.  H^  Barber  for  the 
purpose  of  canceling  a  deed  executed  by  the 
latter,  as  their  trustee,  to  the  former,  and 
obtaining  an  Injunction  against  Interference 
with  their  possession.  On  January  13,  1894, 
the  grandmother  of  the  plaintiffs  execut- 
ed to  their  father,  T.  H.  Barber,  a  deed  to 
the  land  in  dispute,  "in  trust  for  the  heirs 
of  his  body."  At  that  time  T.  H.  Barber 
had  three  children  living,  all  of  whom  were 
minors.  In  1903  he  applied  to  the  judge  of 
the  superior  court,  alleging  that  by  the  deed 
the  land  had  been  conveyed  to  him  in  trust 
for  the  heirs  of  his  body;  that  he  then  had 
three  children  living,  who  at  the  date  of  the 
filing  of  the  petition  were  respectively  15, 
12,  and  10  years  of  age,  and  that  three  other 
children  were  bom  to  him  after  the  making 
of  such  trust  deed;  "that  by  a  decree  lately 
rendered  in  the  United  States  court  sitting 
at  Macon,  Ga.,  in  a  proceeding  to  which  the 
said  J.  F.  Barber  [the  grandmother]  was  a 
party,  the  title  to  such  laud  was  adjudged 
and  decreed  to  be  in  Norman  W.  Dodge. 
Your  petitioner  further  shows  that  it  is  de- 
sirable and  necessary  to  sell  and  convey  said 
lot  of  land,  and  that  a  suitable  purchaser 
has  been  found  for  the  same,  but  that  in 
order  to  protect  said  purchaser  against  any 
claim  that  might  hereafter  be  set  up  by  bis 
tieirs  against  said  purchaser  for  said  lot, 
an  order  is  necessary,  your  honor,  authoriz- 
ing your  petitioner  to  sell  and  convey  the 
same."  It  was  further  alleged  that  an  agree- 
ment had  been  made  between  the  petitioner 
and  Dodge,  whereby  the  latter  agreed  "to 
make  a  quitclaim  deed  as  to  his  Interest  in 
said  lot,  upon  the  payment  to  him  of  the  bal- 
ance of  the  purchase  money  due  on  said 
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lot,  when  the  order  herein  sought  shall  hare 
been  granted,  and  the  deed  from  the  peti- 
tioners to  Bald  purchaser  shall  hare  been  ex- 
ecuted and  delivered  In  pursuance  of  said 
order."  It  was  prayed  that  an  order  be 
granted  authorizing  and  empowering  the  trus- 
tee to  sell  and  convey  the  land  and  to  ex- 
ecute a  deed  therefor.  No  service  was  made 
upon  the  minors,  but  a  guardian  ad  litem  was 
appointed.  An  order  was  granted  at  cham- 
bers, on  March  5,  1903,  by  which  the  trustee 
was  authorized  to  sell  and  convey,  and  to  ex- 
ecute a  deed  to,  the  property  described  in  said 
petition.  The  defendant,  Mrs.  Turner,  set  up 
various  reasons  why  no  decree  of  cancella- 
tion or  Injunction  should  be  granted.  Upon 
the  trial  the  Jury  found  In  favor  of  the  plain- 
tiffs a  verdict  which  Is  more  fully  stated  be- 
low. A  motion  was  made  for  a  new  trial, 
which  was  overruled,  and  Mrs.  Turner  ex- 
cepted. 

1.  The  first  question  which  arises  is  as 
to  the  estate  which  was  created  by  the  deed 
from  the  grandmother  to  the  father  of  the 
plaintitTs.  It  conveyed  the  land  to  the  lat- 
ter "as  trustee  for  the  heirs  of  his  body." 
He  then  had  the  three  living  children,  all  of 
whom  were,  and  still  are,  minors.  Th^  legal 
effect  of  the  conveyance  was  to  create  a  tntst 
estate  In  Barber  for  the  use  of  his  children 
then  living.  Vinson  v,  Vinson,  83  Ga.  454; 
Tharp  v.  Yarbrough,  70  Ga.  382,  4  S.  E.  915, 
11  Am.  St.  Rep.  439 ;  Hollis  v.  Lawton,  107 
Ga.  102,  32  S.  E.  846,  73  Am.  St  Rep.  114. . 

2.  A  trust  estate  may  be  created  for  the 
benefit  of  minors.  Civ.  Code  1895,  (  3149. 
The  fact  that  the  deed  does  not  provide  for 
any  specific  duties  to  be  discharged  or  acts 
to  be  done  by  the.  trustee  Is  not  sufficient  to 
cause  the  legal  title  to  pass  at  once  to  minor 
beneficiaries.  In  an  executed  trust  for  the 
benefit  of  a  person  capable  of  talcing  and 
managing  property  in  his  own  right,  the  le- 
gal title  is  merged  Immediately  Into  the  equi- 
table Interest.  Civ.  Code  1895,  {  3157.  But 
minor  beneficiaries  under  a  trust  deed  are 
not  sui  Juris  And  capable  of  taking  and  man- 
aging property  in  their  own  right  Askew 
T.  Patterson,  63  Ga.  209 ;  Knorr  v.  Raymond, 
73  Ga.  749  (lid);  Bolles  v.  Munnerlyn,  83 
Ga.  727-734,  10  S.  E.  365.  This  Is  different 
from  the  question  with  which  courts  of 
equity  have  sometimes  dealt  as  to  allowing 
the  sole  beneficiary  of  trust  property  to  have 
possession  of  It,  as  in  Wade  v.  Powell,  20 
Ga.  645. 

3.  Prior  to  Acts  1876,  p.  103  (Civ.  Code 
1805,  i  4987),  it  was  held  that  service  on 
minors  personally  was  not  required,  upon  an 
application  to  sell  property  held  In  trust  for 
them,  but  that  the  appointment  of  a  guardian 
ad  litem  and  service  on  him  was  In  accord- 
ance with  the  practice  of  the  courts  of  equity 
at  the  time,  and  was  sufficient  But  that  act 
has  been  held  to  have  wrought  a'  change, 
and  to  require  service  to  be  made  upon  the 
minors.  Morehead  v.  Allen,  127  Ga.  510  (3), 
515,  56  S.  E.  745,  and  citations.    In  the  case 


now  before  us  there  was  no  entry  of  service 
upon  the  minors  In  the  record  of  the  applica- 
tion to  sell  their  trust  estate,  and  the  extrane- 
ous evidence  conclusively  shows  that  there 
was  in  fact  no  service.  This  being  so,  the 
presiding  Judge  could  not  by  the  order  which 
he  granted  at  chambers,  authorize  the  trustee 
to  divest  them  of  their  interest  Accordingly 
the  order  which  was  passed  did  not  affect 
their  rights,  and  the  deed  made  under  It  did 
not  pass  a  title  to  the  grantee  therein. 

4.  The  rule  was  Invoked,  on  behalf  of  the 
defendant  who  took  the  conveyance  from  the 
trustee,  that  only  the  true  owner  could  can- 
cel a  cloud  on  bis  title;  and  It  was  urged 
that  there  was  a  title  superior  to  that  of 
the  trustee  or  his  beneficiaries  outstanding 
In  Dodge.  The  general  rule  is  that  one  must 
have  a  title  before  he  can  have  a  cloud  on  his 
title.  But  this  rule  has  no  application  to  a 
case  where  one  unlawfully  obtains  a  deed 
from  a  trustee  as  a  purchaser  from  him, 
holds  to  such  deed  as  a  muniment  of  his 
title,  and  nevertheless  resists  the  effort  of  the 
cestuis  que  trust  to  have  the  illegal  deed  can- 
celed, by  attempting  to  set  up  outstanding- 
title  In  a  third  person.  A  purchaser  from  a 
trustee  cannot  both  hold  fast  to  the  deed 
as  a  conveyance  to  blm  and  at  the  same  time 
successfully  resist  an  attack  upon  It  by  the 
beneficiaries  of  the  trust  on  the  ground  that 
some  third  person  has  a  better  title.  It  ap- 
pears that  the  trustee  for  the  children  took 
a  bond  for  title  In  his  individual  name  from 
Dodge,  by  which  the  latter  agreed  to  make  a 
quitclaim  deed  to  him  as  an  individual  upon 
the  payment  of  $50  cash  and  $150  In  install- 
ments. In  connection  with  the  making  of  the 
trust  deed.  Barber,  in  his  Individual  name, 
transferred  this  bond  to  Turner,  the  husband 
of  the  grantee  to  whom  the  deed  was  made, 
and  he  testified  that  he  assumed  the  Indebt- 
edness of  Barber  to'  Dodge,  and  that  he  gave 
his  purchase  to  his  wife,  though  no  trans- 
fer of  the  bond  to- her  appears  to  have  been 
made,  nor  was  the  balance  ever  paid  to 
Dodge  and  a  deed  taken  from  blm.  It  was 
contended  that  Barber,  If  he  ever  held  as 
trustee  for  the  children,  ceased  to  do  so  upon 
taking  this  bond  for  title  In  his  individual 
name,  and  held  In  his  own  right  There  was 
ample  evidence  that  he  accepted  the  trust 
and  held  the  property  as  trustee,  and  the 
deed  to  the  defendant  Mra  Turner,  was  an 
effort  to  convey  the  trust  estate.  If  he  had 
sought  to  claim  that  he  ceased  to  hold  as 
trustee  but  continued  to  bold  as  an  Individ- 
ual under  his  bond,  he  could  not  have  thus 
changed  the  nature  of  his  holding  so  as  to  be 
adverse  to  the  cestuis  que  trust  Civ.  Code 
1895,  i  3190;  Freeman  v.  Brown,  115  Ga. 
31,  32,  41  S.  E.  383  and  citations ;  Bourquln 
V.  Bourquln,  120  Ga.  115,  47  S.  E.  639 ;  Brldg- 
er  T.  Exchange  Bank,  126  Ga.  821(11),  833, 
66  S.  E.  97,  115  Am.  St  Rep.  118,  8  L.  R.  A. 
(N.  8.)  463. 

6.  The  evidence  was  sufficient  to  anthorlxe 
the  verdict  and  none  of  the  rulings  of  the 
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presiding  Judge  of  which  complaint  is  made 
require  a  new  trial.  The  Jury  found  that 
the  deed  from  Barber,  trustee,  to  Mrs.  Turner 
should  be  canceled,  and  that  she  should  be 
enjoined  from  interfering  with  plaintiffs  "un- 
der said  deed,"  and  the  Judge  entered  a  de- 
cree accordingly,  canceling  the  deed  of  the 
trustee  and  enjoining  Mrs.  Turner  from  In- 
terfering with  the  premises  "under  said  deed, 
and  the  title  to  said  premises,  to  wit  [describ- 
ing them],  in  so  far  as  the  same  may  be  af- 
fected by  the  deed  made  by  said  trustee  as 
aforesaid  to  said  Mrs.  Turner,  is  hereby  ad- 
Judged  and  decreed  to  be  in  the  plaintiffs." 
This  would  seem  to  leave  open  any  question 
as  to  the  rights  of  the  parties  which  may 
grow  out  of  the  bond  for  title  and  Its  trans- 
fer to  Turner,'  or  any  title  which  he  may  de- 
rive from  Dodge.  But  no  question  is  made 
by  any  specific  assignment  of  error  as  to  the 
effect  of  the  verdict  and  decree  on  that  sub- 
ject, and  we  do  not  decide  the  point 

6.  On  October  18,  1906,  an  amendment  to 
the  answer  of  the  defendant  was  offered  and 
rejected  by  the  Judge.  The  verdict  was  found 
on  that  date,  and  on  the  same  day  a  motion' 
for  a  new  trial  was  made  on  the  general 
grounds  that  the  verdict  was  contrary  to  law 
and  evidence  and  against  the  weight  of  the 
evidence  and  the  principles  of  equity  and 
Justice.  No  exception  pendente  lite  was  filed 
to  the  rulings  rejecting  the  amendment  of- 
fered. On  July  10,  1907,  an  amendment  was 
made  to  the  motion  for  a  new  trial,  and  in 
one  ground  error  was  assigned  on  the  rejec- 
tion of  the  amendment.  The  motion  for  a 
new  trial  was  overruled  on  September  14, 
1907,  and  the  bill  of  exceptions  was  certified 
on  October  Bth,  assigning  error  in  the  over- 
ruling of  the  motion.  Bulings  of  the  presid- 
ing Judge  in  regard  to  the  suflBciency  of 
pleadings,  and  the  allowance  or  the  refusal  to 
allow  an  amendment,  should  be  attacked  by 
exceptions  filed  pendente  lite,  with  proper  as- 
signment of  error  thereon,  when  the  case  Is 
finally  brought  up,  or  by  direct  exception,  if 
the  bill  of  exceptions  to  the  final  Judgment 
(or  Judgment  which  would  have  been  final,  if 
rendered  as  the  complaining  party  contends 
it  shoiild  have  been)  is  tendered  within  time 
to  make  exceptions  to  the  rulings  in  regard 
to  the  pleadings.  Such  a  ruling  furnishes  no 
proper  ground  of  a  motion  for  a  new  trial, 
liowery  v.  Idleson,  117  Ga.  778,  45  S.  B.  51 ; 
Raleigh  R.  Co.  v.  Pullman  Co.,  122  Ga.  700, 
704,  SO  S.  B.  1008;  Daniel  v.  State,  115  Ga. 
205,  41  S.  B.  695;  Central  of  Ga.  By.  Co.  y. 
Trammell  &  McCowan,  114  Ga.  313,  40  S.  B. 
259 :  Bullock  &  Co.  T.  Cordele  Sash,  Door  ft 
Lumber  Co.,  114  Ga.  627,  40  S.  B.  734 ;  John- 
son V.  Thrower,  123  Ga.  706,  51  S.  B.  636. 

We  have  not  discussed  each  of  the  grounds 
of  the  motion  for  new  trial  in  detail,  but 
what  has*  been  said  substantially  disposes  of 
them  all.  Upon  a  careful  consideration  of 
them,  there  is  nothing  requiring  a  new  trial. 

Judgment  a£Brmed.  All  the  Justices  con- 
car. 


ST.  AMAND  ▼.  NUNNALLY. 
(Supreme  Court  of  Georgia.    Oct.  14,  1908.) 

JcooicBirr  —  Corolusiteress  —  Fiwalitt  of 
Detebihitation  . 

A  legatee  under  a  will  filed  an  equitable 
petition  against  the  executors  of  the  estate,  to 
which  they  made  answer.  Another  legatee  in- 
tervened, and  was  made  a  party.  She  attacked 
the  managing  ezecntor  for  mismanagement  of 
the  estate,  and  sought  to  recover  a  judgment 
a^inst  him.  A  receiver  was  appointed.  In  ad- 
dition to  setting  up  a  right  to  regular  and  extra 
compensation  in  an  answer  to  certain  pleadings 
filed  by  some  of  the  legatees,  the  executor  re- 
ferred to  filed  an  "intervention,"  or  petition,  in 
which  he  claimed  I>oth  the  regular  compensation 
of  an  executor  and  extra  comjpcnsation  on  ac- 
coimt  of  si>eclal  facts,  which  he  set  out  An  au- 
ditor was  appointed,  to  whom  was  referred  all 
issues  In  the  case.  The  "intervention,"  or  peti- 
tion, last  referred  to  was  allowed,  and  the  ex- 
ecutor was  "allowed  to  intervene  in  said  case 
for  the  purpose  of  setting  up  his  claim  against 
the  estate.  This  petition  was  required  to  be 
served  on  the  receiver,  and  was  referred  to  the 
auditor  for  hearing  and  report  The  intervening 
legatee  first  mentioned  filed  before  the  auditor 
an  amendment  to  her  intervention,  attacking 
the  conduct  of  the  execntor,  and  denying  that 
he  was  entitled  to  any  compensation  whatever. 
The  auditor  made  a  report,  which  was  re-referred, 
and  a  second  report  made,  in  which  be  allowed 
commissions  and  also  special  compensation  to 
the  executor.  To  all  the  material  findings  in 
the  original  and  supplemental  reports  in  ravor 
of  the  executor  for  commissions  and  special 
compensation,  exceptions  of  law  and  fact  were 
filed  by  two  of  the  legatees.  They  were  heard 
by  the  court  and  approved  (except  certain  ex- 
ceptions, which  were  overruled) ;  no  motion  be- 
ing made  to  dismiss  or  strike  such  exceptions. 
Afterwards,  without  excepting  to  the  order  re- 
ferred to,  the  executor  filed  another  petition, 
reciting  the  history  of  the  case,  assertmg  that 
no  exceptions  were  filed  to  the  finding  of  the 
auditor  by  the  receiver,  or  by '  any  one  in  his 
name  for  the  estate  of  the  decedent,  and  that 
therefore  the 'finding  of-  the  auditor  became  a 
binding  judgment,  and  a  decree  should  be  ren- 
dered accordingly,  and  praying  that  the  court 
should  decree  that  the  receiver  pay  to  petitioner 
the  amount  found  to  be  due  him  by  the  auditor, 
with  interest.  On  the  hearing  the  court  over- 
ruled the  motion  "to  enter  up  final  decree  as 
grayed  for,"  holding  that  the  exceptions  which 
ad  been  filed  by  the  legatees  were  properly  filed 
and  were  still  undisposed  of.  Beld,  that  under 
the  facts  recited  the  executor  could  not  disre- 
gard the  existence  and  pendency  of  the  excep- 
tions and  the  approval  of  them  by  the  court  aft- 
er a  hearing,  and  that  the  case  stood  undis- 
posed of  for  final  determination  upon  them ;  nor 
was  he  entitled  in  such  a  motion  as  made  by 
bim,  in  spite  of  such  facts,  to  have  a  decree  en- 
tered In  uis  favor  against  the  receiver  directing 
gayment  of  the  amonnt  of  compensation  which 
ad  been  found  by  the  auditor. 
(Syllabus  by  the  Court) 

Error  from  Superlof  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  J.  G.  St  Amand  and  J.  H. 
Nnnnaily,  receiver.  From  the  Judgment,  St 
Amand  brings  error.    Affirmed. 

Hamilton  Douglas  and  Westmoreland 
Bros.,  for  plaintiff  in  error.  J.  L.  Hopkins 
&  Sons  and  Rosser  &  Brandon,  for  defendant 
in  error. 

ATKINSON,  J.     Judgment  affirmed.     All 
the  Justices  concur. 
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WHITE  &  OOEBITT  t.  W.  W.  STEWART 

ft  CO. 

(Supreme  Court  of  Georgia.    Oct  14,  1908.) 

1.  OOVINANTB— WABEAHTT   OF  TlTLB— PLEAD - 
IWG.  .    ,  , 

In  an  action  on  a  general  warranty  of  title 
to  land  against  the  claimi  of  all  persons,  an  evic- 
tion or  equivalent  disturbance  by  an  outstand- 
ing paramount  title  must  be  alleged. 

[EM.  Note.— For  cases  in  iwint,  see  Cent  Dig. 
vol.  14,  Covenants,  {J  197,  198.] 

2.  SaHS— CONBTRTTCTION. 

If  a  deed  purports  to  convey  the  right,  title, 
and  Interest  of  the  grantor  in  and  to  certain  de- 
scribed realty,  instead  of  conveying  the  realty 
itself,  the  covenants  in  the  deed  will  be  limited 
to  the  right  or  interest  which  the  grantor  has 
in  the  property. 

[Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  14,  Covenants,  |  88.] 

8.  Sahx. 

Covenants  of  title  do  not  apply  to  land  not 
indnded  in  the  conveyance. 
(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Coffee  County ; 
T.  A.  Parker,  Judge. 

Action  by  W.  W.  Stewart  ft  Co.  against 
Wiite  ft  Corbitt  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Reversed. 

Lankford  &  Dickerson,  for  plaintiffs  in  er- 
ror. C.  T.  Roan  and  P.  WlUis  Dart,  for  de- 
fendants in  error. 

FISH,  C.  J.  Stewart  ft  Co.  brought  an  ac- 
tion against  White  ft  Corbitt  on  an  alleged 
breach  of  warranty  of  title  to  land.  A  de- 
murrer to  the  petition  was  overruled,  and 
the  defendants  excepted.  The  allegations 
of  the  petition,  .taken  in  connection  with  the 
copy  of  the  deed  annexed  thereto  as  an  ex- 
hibit, material  to  the  consideration  of  the 
points  raised  by  the  demurrer,  were:  De- 
fendants in  October,  1906,  in  consideration 
of  a  given  sum,  sold  and  assigned  their  In- 
terest In  certain  turpentine  leases,  and  sold 
and  conveyed  the  timber  suitable  for  tur- 
pentine purposes  on  other  described  lands, 
to  plaintiffs,  who  entered  into  possession  of 
all  of  such  property  "under  said  deed  and 
conveyance,  and  spent  large  sums  of  money 
thereon."  Defendants  did  not  have  good  and 
sufficient  title  to  any  of  the  property  when 
they  executed  the  conveyance,  or  when  the 
suit  was  instituted ;  but  the  real  and  genuine 
title  to  a  given  portion  of  the  property  was 
outstanding  in  a  named  third  person,  and 
that  to  the  balance  of  the  property  in  anoth- 
er designated  person,  find  defendants  knew 
this  when  they  sold  and  conveyed  to  plain- 
tiffs. The  deed  contained  a  general  warranty 
of  title  against  the  claims  of  aU  persons. 
It  was  alleged  "that  the  title  warranted  to 
[plaintiffs]  by  defendants  as  aforesaid  has 
utterly  failed,  to  their  injury  and  damage 
in  the  sum  of  $2,750,  for  which  this  suit  Is 
brought  to  recover." 

1.  One  point  made  by  the  demurrer  was  to 
the  effect  that  the  petition  did  not  allege 
that  plaintiffs  had  been  evicted  or  that  their 


possession  had  been  In  any  way  disturbed. 
This  point  was  well  taken.  Civ.  Code  1895, 
i  3614,  provides:  "A  general  warranty  of 
title  against  the  claims  of  all  persons  In- 
cludes In  Itself  covenants  of  a  right  to  sell, 
and  of  a  quiet  enjoyment  and  freedom  from 
Incumbrances."  Th^  language  of  section 
3617  Is:  "In  suits  for  breach  of  warranty 
the  burden  la  on  the  plaintiff,  except  in  case» 
where  outstanding  incumbrances  have  been 
paid  off,  or  possession  has  been  yielded  in 
consequence  of  legal  proceedings  of  whldi  the 
warrantor  had  notice  and  an  opportunity  to 
defend."  These  sections  of  the  Code  clearly 
indicate  that  the  distinction  between  the  cov- 
enants of  right  to  convey  and  of  warranty, 
usually  recognized  In  most  Jurisdictions,  no 
longer  exists  in  this  state,  in  so  far  as  to 
what  Is  necessary  to  constitute  a  breach  of 
such  covenants.  Under  the  Code  the  general 
warranty  of  title  against  the  claims  of  all 
persons  practically  stands  for  the  covenant 
of  warranty  at  common  law,  and  includes  in 
itself  what  was  there  known  as  the  covenant 
of  good  right  to  convey.  This  court  has  fre- 
quently held  that,  "in  an  action  for  the 
breach  of  a  covenant  of  warranty  of  title, 
the  burden  Is  upon  the  plaintiff  to  show  evic- 
tion under  a  paramount  outstanding  title." 
McMullen  v.  Butler,  117  Ga.  845,  45  S.  E. 
258,  and  cases  cited.  A  case  not  there  cited 
is  Clements  t.  Collins.  59  Ga.  124,  wherein 
It  was  bdd:  "In  a  suit  upon  warranty  of 
title  to  land,  unless  It  can  be  ascertained 
from  the  evidence  that  title  paramount  has 
been  asserted  against  the  warrantee,  or  some 
person  claiming  under  bim,  and  that  be  has 
yielded  to  It,  or  Is  In  a  situation  requiring 
him  to  yield  presently,  as  matter  of  legal 
duty,  no  breach  Is  established."  If  an  evic- 
tion, or  Its  equivalent,  must  be  proved  In 
such  an  action,  then,  of  course.  It  must  be 
alleged;  for  a  recovery  can  only  be  had 
secundum  allegata  et  probata.  In  the  case 
under  consideration  there  was  not  only  the 
mere  failure  to  allege  an  eviction  or  an 
equivalent  disturbance  of  the  plaintiffs'  pos- 
session, but  it  appears  that  plaintifliB  entered 
Into  possession  under  the  conveyance  made 
to  them  by  the  defendants,  and  in  the  ab- 
sence of  any  averment  to  the  contrary  the 
presumption  Is  that  plaintiffs  have  since  re- 
mained in  possession,  and  therefore  were  In 
possession  when  this  action  was  begtm.  Mai- 
lard  V.  Allred,  106  Ga.  503,  32  S.  E.  688. 
Non  constat  but  that  they  have  worked  the 
timber  for  turpentine  purposes  from  the  date 
of  their  entry.  Manifestly  It  would  be  wrong 
to  allow  plaintiffs  to  thus  get  the  benefits  of 
turpentining  the  timber,  of  keeping  the  pos- 
session of  the  same,  and  of  recovering  the 
purchase  price  paid  for  It  Generally  dam- 
ages for  the  breach  of  a  covenant  must  be 
measured  by  the  actual  loss  to  the  cove- 
nantee. In  this  case  it  does  not  appear  from 
the  petition  that  plaintiffs  have  suffered  any 
loss  whatever.  The  rule  seems  to  be  every- 
where recognized  that  to  constitute  a  breach 
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of  the  coymant  of  warranty,  or  for  quiet 
enjoyment,,  an  eviction  or  equivalent  disturb- 
ance by  title  paramount  must  occur,  and 
that  the  mere  existence  of  an  outstanding 
paramount  title  will  not  constitute  a  breach. 
11  Qyc.  1125;  8  Am.  &  Bug.  Bnc.  L.  (2d  Ed.) 
9S,  99.  101.  It  Is  consequently  held  that,  In 
actions  for  the  breach  of  these  covenants, 
such  an  eviction,  or  something  tantamount 
thereto,  must  be  alleged.  11  Cyc.  1144;  6 
Enc.  P.  &  P.  871. 

2.  Another  ground  of  the  demurrer,  whldi 
should  have  been  sustained,  was  that  the  gen- 
eral warranty  of  title  against  the  claims  of 
all  perscms  did  not  cover  the  title  to  the 
leases  of  the  timber  for  turpentine  purposes 
on  lots  of  land  Nos.  165,  248,  and  249,  as 
described  In  the  deed.  From  the  exhibited 
copy  deed.  It  appears  that  the  first  portlcm 
of  the  Instrument  was  devoted  to  the  convey- 
ance to  the  plaintiffs  by  the  defendants  of 
certain  described  personalty  sold  by  them 
to  the  plaintiffs.  Then  follows  this  language: 
"Also,  for  the  above-stated  consideration,  the 
parties  of  the  first  part  do  hereby  grant,  bar- 
gain, sell,  assign,  transfer,  and  set  over  unto 
the  said  parties  of  the  second  part,  their 
heirs  and  assigns,  all  of  the  right,  title, 
leasehold  interest,  and  property  right  of  the 
parties  of  the  first  part  In  and  to  the  follow- 
ing described  leases,  to  wit,  together  with  the 
privileges  described .  therein,  together  with 
any  benefit  to  be  derived  therefrom."  Then 
follows  a  descriptive  list  of  a  number  of 
leases  from  named  third  per8<ms  to  the  de- 
fendants, conveying  the  right  to  work  the 
timber  for  turpentine  purposes  on  given  lots 
of  land  in  Coffee  county,  Ga.,  among  them 
lots  248  and  249,  as  to  which  the  petition  al- 
lied there  had  been  a  breach  of  the  warran- 
ty of  titla  After  the  enumeration  of  the 
leases  comes  this:  "Also,  for  the  above-stated 
consideration,  the  said  parties  of  the  first 
part  have  granted,  bargained,  and  conveyed 
unto  the  said  parties  of  the  second  part,  their 
heirs  and  assigns,  and  by  these  presents  do 
grant,  bargain,  lease,  and  convey  nnto  the 
said  parties  of  the  second  part,  their  heirs 
and  assigns,  all  of  the  timber  suitable  for 
turpentine  purposes  located  on  the  following 
described  tracts  of  land,  to  wit,"  which  Is  fol- 
lowed by  a  description  of  various  lots,  among 
them  Nos.  167  and  211,  as  to  which  the  pe- 
tition alleged  there  had  also  been  a  breach  of 
the  warranty  of  title.  The  habendum  clause 
Is  as  follows*  "To  have  and  to  hold  .the 
alMve-descrlbed  property  herein  conveyed, 
leasehold  Interest  and  property  rights,  to- 
gether with  all  and  singular  the  rights,  mem- 
bers, and  appurtenances  thereto  in  any  wise 
appertaining  and  belonging,  to  the  only  prop- 
er use,  benefit,  and  behoof  of  the  said  parties 
of  the  second  part,  their  heirs  and  assigns." 
Then  comes  the  following  warranty:  "And 
the  said  parties  of  the  first  part,  their  heirs, 
executors,  administrators,  and  assigns,  will 
forever  warrant  and  defend  the  title  to  the 


above-described  property  and  property  rights 
unto  the  said  parties  of  the  second  part,  their 
heirs,  executors,  administrators,  and  assigns, 
against  the  claims  of  any  and  all  persons 
whomsoever  claiming  or  to  claim  the  same." 

The  operative  words  used  in  the  Instru- 
ment as  to  the  leases  of  the  timber  on  lots 
248  and  249  clearly  Indicate  that  the  inten- 
tion of  the  parties  was  that  only  the  right, 
title,  and  interest  which  the  defendants  had 
In  and  to  such  leases  were  sold  and  assigned 
to  the  plaintiffs.  This  being  true,  the  gen- 
eral warranty  of  title  will  be  applied  to  the 
personalty  and  to  the  timber  on  other  lots 
than  those  referred  to  In  the  leasee,  which 
personalty  and  timber  were  themselves  con- 
veyed to  the  plaintiffs,  and  not  merely  the 
defendants'  Interest  therein.  The  rule,  as 
stated  In  8  Am.  &  Eng.  Bnc.  of  Law  (2d 
Ed.)  71,  seems  to  be  generally  accepted 
that,  "if  a  deed  purport  to  convey  merely 
the  right,  title,  and  Interest  of  the  grantor  in 
and  to  the  land  described,  instead  of  convey- 
ing the  land  itself,  the  covenants  In  the 
deed  will  be  limited  to  the  right  or  interest 
which  the  grantor  then  has  In  the  premises, 
and  will  not  be  broken,  even  though  the 
grantee  be  ousted  by  a  paramount  title."  To 
the  same  effect  are  11  Cyc.  1050;  Rawie  on 
Covenants  (5th  Ed.)  S  298;  S  Washburn  on 
Real  Property  (eth  Ed.)  §  2400;  Tiedeman 
on  Real  Property  (Sd  Ed.)  i  420.  In  Mc- 
Donough  V.  Martin,  88  Ga.  675,  679,  16  S.  E. 
69,  60,  18  L.  R.  A.  843,  the  rule  is  thus 
stated:  "If  the  conveyance  is  only  of  the 
grantor's  right,  title,  and  Interest  In  the  land, 
the  scope  of  It  Is  not  enlarged  by  a  general 
covenant;  but  such  covenant  must  be  limited 
to  fit  the  subject  conveyed" — citing  many 
cases.  Another  case  directly  in  point  is  Hull 
V.  Hull,  35  W.  Va.  155, 13  S.  B.  49,  29  Am.  St. 
Rep.  800,  808,  whei;eln  It  Is  held:  "Where  a 
deed  conveys  the  grantor's  right,  title,  and 
Interest,  though  It  contains  In  general  terms 
a  general  covenant  of  warranty,  the  covenant 
is  regarded  as  a  restricted  one,  limited  to 
the  estate  conveyed,  and  not  one  defending 
generally  the  land  described.  The  covenant  of 
warranty  is  Intended  to  defend  only  what  Is 
conveyed,  and  cannot  enlarge  the  estate  con- 
veyed"— citing  numerous  cases.  We  have  not 
overlooked  the  ruling  In  Burk  v.  Burlc,  64 
Ga.  632,  to  the  effect  that,  where  one  convey- 
ed his  Interest  in  certain  described  lots  of 
land,  "said  interest  containing  83%  acres, 
more  or  less,"  with  a  general  warranty  of  ti- 
tle against  the  claims  of  all  persons,  such 
warranty  amounted  to  a  covenant  that  there 
were  no  Incumbrances  on  the  interest  of  the 
grantor  in  such  lands  when  the  conveyance 
was  executed.  In  that  case  the  grantor  did 
not  convey  merely  his  Interest  in  the  lands, 
but  conveyed  "8S%  acres,  more  or  leas,"  of 
land  itself. 

8.  Lot  No.  165  was  not  referred  to  In  any 
way  In  the  copy  of  the  conveyance  attached 
to  the  petition,  and'  the  rule  la  elementary 
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tbat  covenants  for  title  cannot  apply  to  land 
not  Included  In  tbe  conveyance.  8  Am.  & 
Eng.  Ena  L  (2d  Ed.)  66  (bb). 

In  view  of  the  foregoing  rulings,  It  Is  un- 
necessary to  pass  on  tbe  special  demurrer, 
raising  the  point  as  to  whether  It  should 
have  been  specifically  set  forth  wherein  and 
how  the  alleged  outstanding  titles  in  tbe 
named  third  persons  were  paramount  or  bet- 
ter than  the  title  which  defendants  had  when 
they  conveyed  to  plaintiffs. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


STONE  T.  TOWN  OF  TALLULAH  FALLS 
et  al. 

(Supreme  Court  of  (Seorgla.    Oct  13,  1908.) 

1.  Municipal  Cobpobatioks  —  Poliob  Pow- 
ers—Pbohibitino  RUNNINCI  AT  LaBOK  of 
Hogs. 

Under  the  general  welfare  clause  of  tbe 
charter  of  the  town  of  Tallalah  Falls  (Acts 
1889,  p.  1003),  that  municipality  has  power  to 
enact  an  ordinance  prohibiting  the  running  at. 
large  of  bogs  within  the  corporate  limits. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1336.] 

2.  Same— Obdinances— Pboof   of. 

In  a  suit  against  a  municipality  to  enjoin 
the  enforcement  of  an  ordinance,  where  tbe 
plaintiff  serves  the  municii>ality  with  notice  to 
produce  its  book  of  ordinances,  and  the  book  is 
produced  under  notice,  inspected  by  the  plaintiff, 
and  80  much  of  the  book  as  contains  a  certain 
ordinance  is  offered  in  evidence  by  tbe  plaintiff, 
it  is  the  right  of  the  defendant  to  offer  in  evi- 
dence tbe  book  to  prove  any  other  ordinance 
therein  which  may  be  relevant.  Tbe  inclusion 
of  tbe  ordinance  in  tbe  book  of  ordinances  is 
prima  facie  evidence  of  Its  proper  passage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  H  287-289; 
vol.  20,  Evidence,  S  453.] 

(Syllabus  by  tbe  Court.) 

Error  from  Superior  Court,  Rabun  County; 
J.  J.  Klmsey,  Judge. 

Petition  for  Injunction  by  Althea  O.  Stone 
against  the  town  of  Tallulah  Falls  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

R.  E.  A.  Hamby,  T.  L.  Bynum,  and  Payne 
&  Jones,  for  plaintiff  in  error.  W.  S.  Paris 
and  H.  H.  Dean,  for  defendants  In  error. 

EVANS,  P.  J.  Althea  G.  Stone  filed  her 
petition  against  the  town  of  Tallulah  Falls, 
and  the  mayor,  coundlmen,  and  marshal  of  the 
town,  to  enjoin  the  defendants  from  Impound- 
ing certain  hogs  belonging  to  her.  In  her 
petition  she  averred  that  the  town  of  Tallulah 
Falls  had  no  authority  under  Its  charter  to 


pass  an  ordinance  for  the  Impoimdlng  of  hogs 
running  at  large  on  Its  streets.  At  the  Inter- 
locutory hearing  the  court  refused  to  grant 
tbe  writ  of  Injunction,  and  exception  Is  taken 
to  that  order. 

1.  In  the  act  incorporating  the  town  of  Tal- 
lulah Falls  It  Is  provided  that  the  municipal- 
ity "shall  have  power  to  pass  and  enact  all 
laws  and  ordinances  which  may  seem  to  them 
proper  and  just,  not  repugnant  to  the  laws  of 
this  state  and  the  United  States."  Acts  1889, 
p.  1003,  }  S.  Under  tbe  broad  powers  of  this 
general  welfare  clause  of  its  charter,  th(> 
mayor  and  council  of  tbe  town  of  Tallulab 
Falls  have  authority  to  pass  an  ordinance  pro- 
viding that  hogs  shall  not  be  allowed  to  run 
at  large  within  tbe  corporate  limits.  Mayor 
of  CartersviUe  v.  Lanham,  67  Ga.  753;  Cmm 
V.  Bray,  121  Ga.  709,  49  S.  B.  689. 

2.  Tbe  plaintiff  served  the  defendants  with 
notice  to  produce  its  book  of  ordinances  at 
the  Interlocutory  hearing.  The  book  of  ordi- 
nances was  produced  under  this  notice,  and 
the  plaintiff  Introduced  so  much  thereof  as 
contained  the  following  ordinances:  "All  or- 
dinances or  part  of  ordinances  passed  or 
amended  by  the  board  must  be  approved  by 
tbe  mayor,  but  he  shall  not  withhold  his  ap- 
proval and  signature  to  any  ordinance  or 
amendment  tbat  the  full  board  may  pass 
upon."  When  tbe  defendant  offered  so  much 
of  the  book  of  ordinances  as  contained  the 
ordinance  providing  for  Impounding  hogs  run- 
ning at  large  on  the  streets  of  the  town,  ob- 
jection was  made  to  this  evldoice,  on  the 
groimd  tbat  it  did  not  affirmatively  appear 
that  the  ordinance  bad  been  approved  by  any 
officer  of  the  town.  The  objection  was  over- 
ruled, and  exception  is  taken  to  this  mllng. 
Tbe  book  of  ordinances  kept  by  a  municipal 
corporation,  containing  a  particular  ordi- 
nance, is  prima  fade  evidence  of  its  passage. 
McQuillan's  Munc.  Ord.  (  383.  A  municipal 
ordinance  may  be  proved  by  the  production 
of  tbe  original  book  of  ordinances,  Identified 
by  tbe  clerk  of  the  corporation,  and  shown  to 
have  come  from  bis  custody.  Met  St  B.  Co. 
v.  Johnson,  90  Ga.  600,  16  S.  E.  49.  In  the 
present  Instance  tbe  book  of  ordinances  was 
produced  by  the  municipality  rmiet  notice,  it 
was  Inspected  by  the  plaintiff,  and  a  part  of 
it  introduced  In  evidence;  and  under  Cir. 
C!ode  1895,  §  6243,  which  provides  that  a 
notice  to  produce  dispenses  with  proof  as 
against  the  party  giving  the  notice,  further 
Identification  by  the  clerk  of  the-  corporation 
was  unnecessary. 

The  foregoing  rulings  control  tbe  case,  and 
the  questions  raised  In  the  other  assignments 
of  error  are  Immaterial. 

Judgment  affirmed.    All  the  Justices  concur. 
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WILSON  ▼.  GORDON  et  al. 

(Snpieme  Court  of  South  Carolina.     Oct  27, 
1908.) 

On  petition  for  rehearing.    Denied. 
For  former  report,  see  61  S.  E.  86. 

M.  P.  De  Bmhl  and  W.  P.  Greene,  for  ap- 
pellants. Wm.  N.  Graydon  and  H.  J.  Hayn»- 
worth,  for  respondent 

PER  CUR^M.  After  a  carefnl  considera- 
tion of  the  petition  herein,  this  court  Is  satis- 
fled  that  no  question  of  law  has  either  been 
overlooked  or  disregarded.  It  is  therefore 
ordered  that  the  petition  be  dismissed,  and 
the  order  heretofore  granted  staying  the  re- 
mlttltnr  be  revoked. 


STATE  ex  rel.  RAY  v.  MURRAY  et  al. 

(Supreme  Court  of  South  Carolina.     Oct  SO, 
190S.) 

Mandamus   (S   154*)  — Pleadikqs— Akxrd- 

MKNTS. 

Where  the  state  consents  to  the  use  of  ita 
name  in  mandamus  proceedings  instituted  in 
the  name  of  the  petitioner,  the  pleadings  will  be 
amended,  so  as  to  read  in  the  name  of  the  state 
on  the  relation  of  petitioner. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  g  815 ;   Dec.  Dig.  {  164.*] 

Petition  by  A.  W.  Ray,  trustee,  against  W. 
J.  Murray  and  others,  as  State  Dispensary 
Commission,  to  require  respondents  to  i>ay  a 
Judgment    Pleadings  ordered  amended. 

D.  C.  Ray,  for  petitioner.  W.  F.  Steren- 
eon,  for  respondents.  J.  Fraser  I^on,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  It  Is  ordered  that  the  pe- 
tition for  mandamufl'  and  other  pleadings  In 
the  cause  be  amended,  by  Inserting  in  the 
captions  thereof  the  words  "State  ex  rel.,"  so 
that  said  pleadings  as  amended  shall  read  in 
the  name  of  the  "State  ex  rel.  A.  W.  Ray, 
Trustee^  against  W.  J.  Murray,  John  Mc- 
Sween,  and  Avery  Patton,  as  State  Dlq)en- 
sary  Commission,  Respondents." 


STATE  ex  rel.  RAY  v.  MURRAY  et  al. 

(Supreme  Court  of  South  Carolina.     Oct  30, 
1908.) 

Application  for  mandamus  by  the  state,  on  the 
relatton  of  A.  W.  Ray,  trustee,  against  W.  J. 
Murray  and  others.  Peremptory  writ  of  man- 
damus awarded. 

D.  C.  Ray,  for  petitioner.  W.  F.  Stevenson, 
for  respondents.  J.  Fraser  Lyon,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  It  appearing  that  the  ques- 
tions raised  In  this  proceeding  have  been  adjudi- 
cated by  the  case  of  State  ex  rel.  J.  F.  Lyon  v. 
W.  J.  Murray  and  Others,  60  S.  K  928,  and 
that  the  return  of  the  respondents  is  insufficient, 
for  the  reason  set  forth  In  the  opinion  in  the 


said  case,  now,  on  motion  of  D.  C  Ray,  attor- 
ney for  petitioner,  it  is  ordered  that  a  per- 
emptory  writ  of  mandamus  do  issue,  requiring 
the  respondents  to  pay  the  money  due  the  peti- 
tioner, as  set  forth  in  the  petition. 

The  reasons  for  said  judgment  are  stated  In 
the  opinion  in  the  case  of  Lyon  v.  Murray, 
above  referred  to,  which  opinion  is  to  be  made 
a  part  of  this  decree,  and  the  court  reserves  the 
right  to  file  a  further  opinion  in  case  it  deem  it 
necessary. 


SUTTLE  V.  WESTERN  UNION  TELE- 
GRAPH 00. 

(Supreme  Court  of  North  Carolina.     Oct  21, 

1908.) 

1.  TKI.EOBAFHS     AlTD     TELEPHONES     (8    88*)— 

CONTKACTS   roB   Deuvbbt   OV   Mkssaoxs— 

OmCE  HOTTBS. 

A  telegraph  company,  receiving  a  message 
and  undertekmg  to  deliver  it  at  a  time  not 
within  its  office  hours,  must  do  so  because  of 
the  special  updertaking  which  constituted  a 
waiver  by  it  of  the  benefit  of  office  hours. 

flOd.  Note.— For  other  cases,  see  Telegraphs 
&  Telephones,  Cent  Dig.  §  88;  Dec.  Dig.  i  38.*] 

2.  Tkleobaphb  and  Telxfeoneb  (S  31*). 

A  telegraph  company  may  prescribe  rea- 
sonable office  hours,  bat  may  waive  them. 

TEd.  Note.— For  other  cases,  see  Telegraphs  & 
Telephones,  Cent  Dig.  g  20 ;   Dec.  Dig.  8  31.*] 

3.  Teleobaphs   and   Telephones    (8    68*)— 

NONDELIVEBT      OF      MeSSAQES  —  DAICAQES  — 

Mental  Anoxttsh. 

Where  a  telegraph  0(Hni>any,  receiving  a 
message  for  delivery  the  same  day,  was  inform- 
ed of  the  necessity  of  such  delivery  and  knew 
that,  if  it  was  delayed  until  the  following  day. 
the  object  of  the  message  would  be  defeated 
and  that  the  sendee  would  suffer  mental  an- 
guish, and  agreed  to  deliver  the  message  on  the 
day  It  received  it,  the  sendee  could  recover  for 
mental  anguish  suffered  from  failure  to  deliver 
the  message  until  the  following  day. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
ft  Telephones,  Cient  Dig.  88  69-70;    Dec  Dig. 

8  ea*] 

4.  Teleobaphs  and  TeX^ephones  (8  68*). 

Where  a  husband,  delayed  in  reaching  home 
by  a  railroad'  wreck,  gave  a  message  to  a  tele- 
graph cMnpany  for  delivery  to  the  wife,  an- 
nouncing the  cause  of  the  delay  and  falsely  stat- 
ing that  he  was  not  injured,  and  the  company 
negligently  delayed  the  delivery  of  the  message 
to  the  wife,  who  suffered  mental  anguish'  in 
consequence  thereof,  the  negligence  of  the  com- 
pany was  the  proximate  cause  of  her  injury, 
authorizing  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
&  Telephones,  (3ent  Dig.  88  69,  70;  Dec.  Ijiig. 
8  68.*] 

5.  Tklbokaphs  and  Telephones  (8  87*). 

A  telegraph  company,  receiving  a  message 
for  delivery,  cannot  disregard  the  knowledge  of 
the  facts  which  are .  apparent  and  plead  it* 
own  ignorance  as  an  excuse  for  its  fiiilure  to 
deliver  the  message. 

[Ed.  Note.— For  other  eases,  see  Telegraphs 
&  Telephones,  Cent  Dig.  8  82 ;  Dec.  Dig.  8  37.*J 

Appeal  from  Superior  Court,  Johnston 
County;  Long,  Judge. 

Action  by  Mrs.  Settle  L.  Suttle  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
AfSrmed. 


•For  other  cases  see  sams  topic  and  section  mTMBBR  In  Dec.  ft  Am.  Diss.  U07  to  date,  ft  Reporter  Indezea 
<i2S.E.-S8 
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This  action  was  brought  to  recover  dam- 
ages for  failing  to  dellrer  a  telegram,  and 
was  heard  below  on  a  case  agreed,  which 
is  as  follows: 

"It  is  admitted  by  counsel  on  both  sides 
that  the  telegram  set  out  in  the  complaint 
was  dellyered  to  the  agent  of  the  defendant 
at  Raleigh,  N.  C,  at  7:27  o'clock  p.  m.,  May 
19,  1903,  and  It  was  received  by  the  operator 
at  Smithfleld,  agent  of  defendant,  at  8:25  p. 
m.  on  the  same  night ;  that  the  message  was 
delivered  to  Mrs.  Suttle.at  9  o'cloclc  a.  m. 
the  next  day,  to  wit,  May  20, 1903 ;  and  that 
the  business  hours  of  the  Western  Union 
Telegraph  Company  at  Smithfleld  are  from 
8  a.  m.  to  8  p.  m." 

The  court  by  consent  of  the  parties,  found 
the  following  facts  from  the  depositions  sub- 
mitted: 

"(1)  The  plaintiff,  J.  W.  Suttle,  left  Smith- 
fleld on  the  morning  of  May  19th  to  spend 
the  day  in  Raleigh,  expecting  to  return  to 
Smithfleld  on  the  afternoon  train,  and  he  so 
told  his  wife  before  leaving  home  that  morn- 
ing. 

"(2)  The  plaintiff,  J.  W.  Suttle,  did  not 
return  to  Smithfleld  on  the  afternoon  of  May 
19th,  because  the  train  on  which  he  was  re- 
turning to  Seima  was  wreclced;  but  he  re- 
turned to  Raleigh  from  the  wreck,  and  at 
7:27  filed  with  the  defendant's  agent  at  Ra- 
leigh the  telegram  set  out  in  the  complaint 
and  addressed  to  his  wife,  Mrs.  J.  W.  Suttle, 
Smithfleld,  N.  C,  which  was  as  follows: 
'Esta  and  I  were  in  wreck,  not  hurt,  will  be 
home  to-morrow.' 

"(3)  In  addition  to  the  notice  of  the  Im- 
portance of  the  prompt  delivery  of  said  tel- 
egram appearing  from  the  face  of  the  mes- 
sage, the  said  3.  W.  Suttle,  at  the  time  of  de- 
livering the  message,  asked  the  operator  if 
the  message  would  be  delivered  to  his  wife 
that  evening,  and  was  told  by  the  operator 
that  It  would.  J.  W.  Suttle  said  to  the  op- 
erator that.  If  he  thought  It  would  not  reach 
her  that  evening,  he  would  be  compelled  to 
drive  home  through  the  country,  because 
he  knew  his  wife  would  hear  of  the  wreck 
and  would  spend  a  miserable  night,  not  know- 
ing whether  he  was  hurt  or  not  In  the  wreck. 

"(4)  By  reason  of  the  failure  to  deliver 
the  telegram  promptly  on  the  evening  of  May 
19,  1903,  the  plaintiff,  Mrs.  Suttle,  suffered 
great  mental  anguish  as  described  by  her. 
If  the  telegram  had  been  promptly  delivered 
upon  its  receipt  at  Smithfleld,  to  wit,  8:30 
o'clock  p.  m..  May  19,  1903,  the  feme  plaintiff 
would  not  have  suffered  the  mental  anguish 
ns  testified  to  by  her. 

"(5)  Notwithstanding  the  facts  set  out  In 
the  telegram,  Mr.  Suttle  did  receive  certain 
hurts  by  the  wreck,  which  are  set  forth  In 
the  evidence. 

"Upon  the  admission  of  counsel  for  plain- 
tiff and  defendant,  and  the  finding  of  facts 
hy  the  court,  it  Is  considered  by  the  court 
*hat  the  defendant  was  guilt}'  of  negligence 
In  falling  to  promptly  deliver  the  telegram 


set  out  In  the  complaint  to  the  feme  plain- 
tiff, and  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  $175,  together  with  the 
costs  of  this  action,  to  be  taxed  by  the  clerk." 
It  was  agreed  that,  If  the  plaintiff  Is  en- 
titled in  law  to  recover,  the  damages  Aould 
be  assessed  at  $175.  The  defendant  excepted 
to  the  judgment  of  the  court,  and  appealed. 

R.  C.  Strong,  for  appellant.  Pou  &  Brooks, 
for  appellee,  • 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  Is  too  late  now  to  question  the 
proposition  that.  If  a  telegraph  company  re- 
ceives a  message  from  the  sender  and  un- 
dertakes to  deliver  it  to  the  sendee  at  a 
time  not  within  its  office  hours.  It  is  its  legal 
duty  to  do  so,  because  of  the  special  under- 
taking, which  constitutes  a  waiver  by  it  of 
the  benefit  of  office  hours.  It  may  prescribe 
office  hours,  when  they  are  reasonable;  but 
it  may  also  waive  them.  If  It  sees  fit  to  do 
so.  Bright  V.  Telegraph  Co.,  132  N.  C.  317, 
43  8.  E.  841 ;  Kemodle  v.  Telegraph  Co.,  141 
N.  0.  436,  54  S.  E.  423;  Carter  v.  Telegraph 
Co.,  141  N.  C.  874,  64  S.  E.  274;  Dowdy  v. 
Telegraph  Co.,  124  N.  C.  622,  32  S.  B.  802. 
In  this  case  the  company,  by  Its  operator  and 
agent,  expressly  agreed  that  the  message 
would  be  delivered  to  Mrs.  Suttle  that  even- 
ing, and  he  was  q)eclally  and  fully  advised 
of  the  Importance  of  a  speedy  delivery  to  her. 
There  could  hardly  be  more  detailed  informa- 
tion of  the  nature  and  Importance  of  the 
message,  or  of  the  reason  why  an  early  de- 
livery to  the  sendee  was  desired.  The  com- 
pany was  fully  aware  of  the  fact  that,  if  the 
delivery  of  the  message  was  delayed  until 
the  next  morning,  the  object  for  sending  It 
would  be  defeated,  and,  too,  that  the  sendee, 
Mrs.  Suttle,  would  suffer  mental  angaish. 
The  sender  Informed  the  operator  that  he 
would  drive  to  his  home  that  evening  If  the 
message  could  not  be  delivered  at  once,  and 
thereby  relieve  his  wife's  anxiety,  as  she 
would  be  sure  to  hear  of  the  accident  He 
expected  to  return  home  that  afternoon,  and 
his  failure  to  do  so,  together  with  the  knowl- 
edge of  the  accident  by  his  wife,  would  be 
sure  to  cause  her  mental  distress.  The  case 
Is  a  plain  one  for  the  application  of  the  rule 
laid  down  in  the  cases  cited.  Indeed,  it  is 
much  stronger  against  the  company  than 
were  the  facts  In  any  one  of  them. 

The  defendant's  counsel  contend  that,  as 
the  Information  contained  In  the  message 
was  false,  the  delayed  delivery  was  not  the 
proximate  cause  of  the  Injury,  and  that  the 
meaning  or  Import  of  the  message  did  not 
appear  on  Its  face  and  was  not  communicated 
to  the  operator.  He  reasons  from  this  that 
the  damage  to  the  feme  plaintiff  was  not 
within  the  contemplation  of  the  company 
and  the  plaintiff,  when  they  entered  into 
the  contract  for  the  transmission  of  the  mes- 
sage. We  have  held,  it  Is  true,  that  the  com- 
pany must   be  notified   in   some   way  that 
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mental  anguish  wUl  naturally  and  reasonably 
follow  as  a  result  of  Its  negligence,  and  this 
Information  must  be  Imparted  to  It  by  the 
contents  of  the  message  itself,  or  by  facts 
Tvithln  its  knowledge  at  the  time,  or  brought 
to  its  attention  at  tbe  time  of  receiving  the 
message  for  transmission.  Williams  v.  Tele- 
graph Co.,  136  N.  C.  82,  48  S.  E.  559;  Cran- 
ford  V.  Telegraph  Oo.,  188  N.  C.  162,  60  S. 
E.  585;  Bowers  v.  Telegraph  Co.,  135  N.  C. 
504,  47  S.  E.  597.  But  in  this  case  tbe  evi- 
dence Is  plenary  that  the  company  was  fully 
informed  as  to  the  nature  of  the  message, 
and  Its  meaning  and  import,  and  could  easily 
have  Inferred,  if  it  was  not  directly  and  ex- 
plicitly told,  what  tbe  consequence*  of  delay- 
ing the  delivery  until  tbe  next  morning 
would  be.  It  cannot  dose  its  mind  to  tbe 
knowledge  of  facts  which  are  apparent,  and 
thus  plead  its  own  Ignorance  as  an  excuse 
for  Its  failure  to  deliver  tbe  message.  If  It 
carelessly  disregarded  the  information  it  re- 
ceived and  its  evident  import,  its  fault  in 
this  respect  is  not  to  be  imputed  to  tbe  plain- 
tiff, so  as  to  bar  her  right  to  damages.  The 
operator  was  told  by  Mr.  Suttle  what  his 
purpose  was  In  sending  tbe  message  and  in 
asking  for  a  prompt  delivery  that  evening. 
It  was  to  avoid  tbe  very  thing  that  has  oc- 
curred, and  wblch  every  reasonable  man, 
mindful  of  bis  obligation  to  others,  should 
have  known  would  occur.  The  delay  of  the 
cmnpany  was  clearly  the  proximate  cause  of 
the  injury.  The  case  of  Dayvls  v.  Tele- 
graph Company,  139  N.  C.  79,  51  S.  E.  898, 
seems  to  be  a  direct  authority  sustaining  the 
ruling  of  the  court.  In  that  case  it  is  said 
by  Justice  Hoke:  "This  message  was  sent 
to  prevent  anxiety  in  the  plaintiff's  mind, 
and,  but  for  the  defendant's  default,  would 
have  fulfilled  Its  mission." 

We  have  carefully  examined  tbe  objections 
to  the  testimony,  and  find  no  error  In  tbe 
rulings  of  the  court  upon  them.  They  seem 
to  be  fully  answered  by  what  we  have  said 
on  the  merits  of  the  case.  There  is  no  error 
in  the  decision  upon  the  admissions  of  coun- 
sel and  the  facts  found  by  tbe  court 

AfiSrmed. 


RALEIGH   IRON   WORKS   v.    SOUTHERN 
RY.  CO. 

(Supreme  Court  of  North  Carolina.     Oct.   14, 
1908.) 

1.  CONSTITUTIONAI.  LAW— EQUAL   PrOTECTIOR 

OF  Law  —  Cabbiebs  —  Failube  to  Adjust 
Claim— Pknalty—Statutoby  Regulation. 
Revisal  1905,  {  2634,  subjecting  a  carrier 
to  a  penalty  for  failure  to  adjust  and  pay  a 
claim  for  loss  of  or  damage  to  property  within 
tbe  time  prescribed,  does  not  deny  the  carrier 
tbe  equal  protection  of  the  law,  in  violation  of 
Const.  U.  S.  Amend.  14. 

2.  Commerce  —  PowEB  to  Regulate  —  Cab- 
biebs—Loss  OF  Goons  —  Penalty— Statu- 
TOBY  Regulation. 

Revisal  1905,  §  2634,  subjecting  a  carrier 
to  a  penalty  for  failure  to  adjust  and  pay  a 
x'laim  for  loss  of  or  damage  to  property  within 


the  time  prescribed,  does  not  impose  an  unlaw- 
ful burden  on  interstate  commerce,  in  violatioD 
of  Ckinst.  U.  S.  art  1,  g  8,  conferring  on  Con- 
gress the  right  to  regulate  interstate  commerce. 

3.  Constitutional  Law— Equal  Protection 
OF  Law— Oabeiebs—Overchabge— Penalty 
— Statutoby  Regulation. 

Revisal  1905.  {  2614,  subjecting  a  carrier 
to  a  penalty  for  failure  to  refund  an  overcharge 
within  the  time  prescribed,  does  not  deny  the 
carrier  the  equal  protection  of  the  law,  in  vio- 
lation of  Const  U.  S.  Amend.  14. 

4.  COMMXBCE  —  POWKB     TO     REGULATE  —  OaB- 

bikbs  —  OvEBCHABGE— Statutoby    Regula- 
tion. 

Revisal  1905,  t  2644,  subjecting  a  carrier 
to  a  penalty  for  failare  to  refund  an  over- 
charge withm  the  time  prescribed,  does  not 
impose  an  unlawful  burden  on  interstate  com- 
merce, in  violation  of  Const.  U.  S.  art.  1,  S  8, 
conferring  on  Congress  the  right  to  regulate 
interstate  commerce. 

Appeal  from  Superior  Court  Wake  Coun- 
ty ;  Biggs,  Judge. 

Action  by  the  Raleigh  Iron  Works  against 
tbe  Southern  Railway  Company,  tried  on  ap- 
peal from  a  Justice  of  the  peace.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

A  Jury  trial  having  been  waived,  and  the 
cause  tried  by  the  court  recovery  was  had 
by  plaintiff  for  an  amount  demanded  as  dam- 
ages and  for  certain  penalties  claimed  as 
arising  under  sections  2634,  2644,  Revisal 
1906.  From  Judgment  rendered  the  defend- 
ant excepted  and  appealed,  assigning  errors 
as  follows:  "Tbe  defendant  contends  that  the 
statute  is  unconstitutional  and  void  in  that 

(1)  it  is  in  violation  of  article  1,  g  8,  of  the 
Constitution  of  tbe  United  States,  common- 
ly known  as  tbe  'interstate  commerce  clause' ; 

(2)  that  It  Is  In  violation  of  the  fourteenth 
amendment  to  tbe  Constitution  of  the  Unit- 
ed States,  in  that  It  Is  class  legislation,  and 
it  is  the  taking  of  the  property  of  the  defend- 
ant without  due  process  of  law,  and  It  de- 
nies to  the  defendant  the  equal  protection  of 
the  laws;  (3)  that,  if  the  statutes  be  con- 
stitutional, they  have  no  application  to  inter- 
state shipments  of  goods,  and  tberefowt  do 
not  apply  to  this  case;  (4)  that  said  act  Is 
inoperative  and  void,  because  in  conflict  witb 
Act  Cong.  June  15,  1866,  c.  124,  14  Stat  66; 
(5)  that  tbe  said  act,  prescribing  a  penalty 
for  an  overcharge,  if  the  same  be  applicable 
to  this  case,  is  void  because  it  conflicts  with 
tbe  provisions  of  the  act  of  Congress  known 
as  the  'Interstate  Commerce  Act'  (Act  Febl 
4,  1887,  c.  104,  24  Stat  379  [U.  S.  Comp.  St 
1901,  p.  3154]),  as  amended  by  Act  June  29. 
1906,  c.  3591,  34  Stat  584  (U.  S.  Comp.  St 
Supp.  1907,  p.  892),  known  as  the  'Hepburn 
Act,'  and  various  other  amendments." 

A.  B.  Andrews,  Jr.,  for  appellant  J.  W. 
Hinsdale,  Jr.,  for  appellee. 

PER  CURIAM.  It  was  chiefly  urged  for 
error,  on  the  part  of  the  defendant  that  tbe 
state  legislation  in  question,  imposing  cer- 
tain penalties  for  alleged  default  on  the  part 
of    defendant    is    unconstitutional:     (1)  In 
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deAyIng  said  defendant  the  equal  protection 
of  tiie  law,  contrary  to  tbe  proylslons  of  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States ;  (2)  In  Imposing  nnlaw- 
ful  bnrdens  and  restrictions  upon  Interstate 
commerce,  contrary  to  article  1,  {  8,  of  said 
Constitution. 

The  questions  thus  raised  have  been  re- 
cently presented  In  several  cases  on  appeal 
before  this  court,  and  have  been  decided  ad- 
versely to  defendant's  position,  notably  in 
Efland  v.  Railroad  (Defendant's  At^eal)  146 
N.  C.  136,  69  8.  B.  355 ;  Morris  &  Co.  v.  Ex- 
press Co.,  146  N.  0.  167,  59  S.  B.  667;  Har- 
rlll  v.  Railroad,  144  N.  C.  532,  67  S.  E.  383 ; 
Cottrell  V.  Railroad,  141  N.  C.  383,  54  S.  B. 
288.  The  constitutionality  of  these  penalty 
statutes  was  so  fully  discussed  In  those  cases 
that  the  court  does  not  consider  that  further 
statement  on  the  subject  Is  required.  For 
the  reasons  given  in  those  opinions,  and  on 
the  authorities  there  cited,  the  exceptions  of 
defendant  are  overruled,  and  the  Judgment 
below  alBrmed. 

Judgment  affirmed. 


STATON  V.  STATON  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  21, 
1908.) 

1.  Dbains  (§  SO*)  —  Ebtablishmswt  — JuDO- 

MENT. 

A  judgment  In  a  proceeding  under  the 
drainage  act  (Revisal  1905,  {{  3883-402®  for 
the  right  to  drain  into  a  canal,  which  confirms 
the  report  of  commissioners  determining  the 
rights  and  duties  of  the  parties  and  the  amonnt 
each  should  pay,  is  not  a  final  judgment,  con- 
clusive for  all  time,  for  the  proceeding  is,  in 
rem,  which  may  be  brought  forward  from  time 
to  time,  on  notice  to  all  the  parties  affected, 
for  orders  dividing  the  amount  to  be  paid  by 
each  of  new  tracts  into  which  a  former  tract 
has  been  divided,  for  repairs,  and  for  extend- 
ing tile  canal  and  bringing  in  other  parties. 

[Bd.  Note.— For  other  casee,  see  Drains,  De& 
Dig.  S  6a»] 

2.  Dbairs  (8  50*)  — BBTABUsHifBHT— Juna* 

KENT— AMKNDMZNT. 

It  is  not  necessary  to  keep  a  proceeding 
under  the  drainage  act  (Revisal  1905,  §§  3983- 
4028)  on  the  docket;  but  proceedings  may  be 
brought  forward  on  notice  to  the  parties  on 
supplementary  petition  filed  therein. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  ^  50.«] 

3.  DsAiKB  (J  62*)  —  Establishment— JuDO- 
MENT— Amendicbnt— PETrnoN. 

A  supplementary  petition  in  proceedings 
under  the  drainage  act  (Revisal  1905,  H  3983- 
402®,  which  sets  out  that  repairs  are  needed 
and  that  a  tract  has  been  partitioned,  etc.,  is 
not  uncertain  for  not  restating  the  termini  of 
tlie  canal,  where  that  sufficiently  appears  in 
the  original  proceeding. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  8  52.*] 

4.  Drains  ({  60*)  — EBTABUBmcBRT— jTn>0« 

MENl^— AMENDMENT    OF    PETITION. 

A  supplementary  petition  in  proceedings 
under  the  drainage  act  (Revisal  1905,  §$  3983- 
4028)  for  the  right  to  drain  Into  a  canal,  which 
is   uncertain   for  failing   to   state  the   termini 


of  the  canajL  may  be  amended,  where  the  termini 
do  not  sumdently  appear  iu  the  original  pro- 
ceeding. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec 
Dig.  8  60.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;  I^on,  Judge. 

Supplementary  proceedings  by  Cornelius 
Staton  against  L.  L.  Staton  and  others  in 
proceedlngB  under  the  drainage  act  (Revisal 
1906,  88  8983-4028).  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Reversed. 

G.  M.  T.  Fountain,  for  appellant  W.  W. 
Clark  and  H.  A.  Gilliam,  for  appellees. 

CLARK,  0.  J.  The  plaintiff  herein  in- 
stituted a  proceeding  In  1885,  under  the  drain- 
age act,  now  Revisal  1905,  c.  88,  88  3983-1028, 
for  the  right  to  drain  into  Barnes  Canal. 
Commissioners  were  appointed,  the  rights  and 
duties  of  the  several  parties  determined,  and 
the  amount  each  should  pay  assessed.  The 
report  was  confirmed  January  90,  1886. 
This  Is  a  supplemental  proceeding,  begun  In 
the  clerk's  court,  which  sets  out  that  repairs 
to  the  canal  are  needed,  that  some  of  tlie 
tracts  have  changed  hands,  and  that  one 
tract  in  particular  has  been  partitioned,  and 
asking  that  the  amount  assessed  against  that 
tract  be  divided  and  assessed,  in  proper  pro- 
portions, against  each  of  the  partitloners. 
This  is  In  effect  a  motion  In  the  cause.  From 
the  nature  of  the  proceeding,  the  Judgment 
in  1886  is  not  a  final  Judgment,  conclusive  of 
the  rights  of  the  parties  for  all  time,  as  in 
a  litigated  matter.  But  it  is  a  proceeding  In 
rem,  which  can  be  brought  forward  from  time 
to  time,  upon  notice  to  all  the  parties  to  be 
affected,  for  orders  in  the  cause,  dividing  (aa 
here  sought)  the  amount  to  be  paid  by  eaclf 
of  the  new  tracts  Into  which  a  former  tract 
has  been  divided  by  partition  or  by  sale;  to 
amend  the  assessments,  when  for  any  cause 
the  amount  previously  assessed  should  be  in- 
creased or  diminished,  for  repairs;  for  en- 
larging and  deepening  the  canal,  or  for  other 
purposes;  or  to  extend  the  canal  and  bring 
In  other  parties.  It  is  a  flexible  proceeding, 
and  to  be  modified  and  molded  by  decrees 
from  time  to. time  to  promote  the  objects  of 
the  proceeding.  The  whole  matter  remains 
in  the  control  of  the  court 

It  is  not  necessary,  however,  to  keep  such 
cases  on  the  docket;  but  they  can  be  brought 
forward  from  time  to  time,  upon  notice  to 
the  parties,  upon  supplementary  petition  filed 
therein,  and  further  decrees  made  to  conform 
to  the  exigencies  and  changes  which  may 
arise.  There  is  no  uncertainty  in  not  restat- 
ing in  this  petition  the  termini  of  the  canal. 
That  Bufflciently  appears  in  the  original  pro- 
ceeding, and.  If  it  did  not  the  petitioner 
should  be  allowed  to  amend.  Porter  v.  Arm- 
strong, 134  N.  C.  449,  46  S.  E.  997;  Id., 
139  N.  O.  179,  51  S.  E.  926.  These  proceed- 
ings are  not  highly  technical,  but  are  intend- 
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ed  to  be  InexpenBlve,  and  to  be  molded  from 
time  to  time  by  the  orders  of  tbe  court  as 
may  best  promote  the  beneficial  resnlts  con- 
templated by  the  statute. 

The  judgment  dismissing  the  proceeding  is 
reveiaed. 


STATE  V.  ALIiBN. 

(Sapreme  Court  of  North  Carolina.     Oct  2S, 
190&) 

AB80N   (I  87*)— SumciIIfCT  OF  EVIDENCK. 

Eiviaence  examined,  and  heU  sufllcient  to 
warrant  a  conTiction  for  burning  a  bam. 

[ESd.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  H  71-78;   Dec  Dig.  {  87.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  B.  B.  Jones,  Judge. 

Ed.  AUen  was  convicted  of  burning  a  bam, 
and  appeals.    No  error. 

Adams,  Jerome  &  Armfleld,  for  appellant 
Assistant  Attorney  General  Clement,  for  the 
State. 

BROWN,  J.  The  record  presents  two  ex- 
ceptions to  the  rulings  of  the  trial  court,  one 
of  wlilch  has  been  abandoned  here.  The  re- 
maining exception  is  to  the  refusal  of  tbe 
Judge  to  charge  the  Jury  that  the  evidence  is 
insufficient  to  convict  The  evidence  is  cir- 
cumstantial In  its  nature,  but  amply  sufficient 
in  its  probative  force  to  justify  the  court  in 
submitting  the  guilt  of  the  accused  to  the 
determination  of  the  jury. 

The  evidence  tends  to  prove  that  the  de- 
fendant had  "bad  blood"  for  the  prosecutor, 
Jim  Blvlns,  whose  bam  was  bumed  at  night 
on  November  6,  1907,  as  well  as  against  one 
Crowder,  growing  out  of  the  destruction  of 
defendant's  crop  of  com  in  July  or  August 
of  that  year;  that  defendant  made  threats 
against  both  Crowder  and  Blvlns.  It  appear- 
ed, upon  cross-examination  of  defen4ant,  that 
Crowder's  bam  was  bumed  two  weelcs  before 
tbe  burning  of  Bivin's  bam.  The  tatter's 
bam  was  bumed  about  4  o'clock  In  the  mom- 
ing,  destroying  two  mules  and  other  valuable 
property,  within  875  yards  at  defendant's 
house  and  In  plain  sight  The  fire  attracted 
to  it  the  entire  neighborhood,  except  defend- 
ant, who  was  in  his  house  at  the  time.  In 
the  morning  well-defined  trades  were  follow- 
ed direct  from  tbe  bumed  bam  to  defendant's 
bouse.  The  tracks  as  they  left  the  bam  ap- 
peared to  be  "mnnlng  tracks."  The  witness- 
es examined  the  other  side  of  defendant's 
house  and  could  find  no  tracks.  Witnesses 
testlfled  that  tracks  were  made  by  a  party 
wearing  a  brogan  shoe  of  rather  large  size — 
larger  than  Mr.  Austin,  who  wore  a  No.  S. 
Defmdant  testified  that  he  wore  a  No.  9; 
also  wore  brogan  shoes.  When  witnesses 
followed  these  tracks  to  defendant's  house, 
they  saw  defendant  on  the  other  side  of  the 
house,  leaving,  with  a  gun  on  his  shoulder; 


that  they  called  him,  and  told  him  they  had 
followed  the  tracks  there,  and  that  tbe  tracks 
went  no  farther,  and  asked  defendant  to  go 
with  them  over  to  the  burning  bam ;  that  tbe 
defendant  at  first  declined  to  go,  but  later 
followed  them  over  there. 

The  evidence  further  showed  that  when 
defendant  arrived  Mack  Blvlns  asked  him  to 
let  him  measure  his  shoe,  in  order  to  see  if 
it  corresponded  with  the  footprints.  Defend- 
ant refused  to  do  so,  and  walked  off  some  60 
or  76  yards;  then  called  witness  and  told  him 
to  come  and  measure  the  track,  but  witness 
did  not  go  to  defendant  Defendant  stated 
to  these  witnesses  that  he  did  not  know  the 
barn  was  burning  until  they  came  over  there, 
between  9  and  10  o'clock,  and  told  him  of  It 
This  statement  is  highly  suspicious,  because 
defendant's  house  was  in  plain  sight  of  the 
bam,  and  prosecutor  saw  the  fire  three  miles 
off.  Defendant's  wife  testified  that  defend- 
ant arose  that  morning  between  4  and  6 
o'clock,  built  a  fire,  and  sat  by  the  fire  until 
it  was  light  enough  to  feed.  All  these  facts 
and  circumstances  are  not  only  some  evi- 
dence, but  amply  warrant  the  finding  of  the 
jury  that  the  defendant  is  guilty  as  charged. 

No  error. 


B.  F.  D.  ALBRITTON  &  CO.  v.  ATLANTIC 
COAST  LINE  R.  R. 

(Supreme  Court  of  North  Carolina.     Oct.  21, 
190&) 

1.  Carbiebb  (S  20*)— Goons— Claims  fob  Loss 
— DEI.ATED  Adjustment— VoiiUNTABY  Pay- 
ment—Effect. 

Revisal  1905,  {  2684,  requires  carriers  to 
adjust  claims  for  lost  goods,  etc.,  within  pre- 
scribed periods,  and  prescribes  a  penalty  for 
failing  to  adjnst  the  claims  within  such  periods, 
recoverable  by  the  consignee,  "provided  that 
nnless  such  consignee  recover  in  snch  action" 
the  full  amonnt  claimed,  no  penalty  shall  lie. 
Held,  that  a  consignee  can  recover  toe  penalty, 
where  the  carrier  voluntarily  pays  the  claim 
after  the  limited  time,  the  quoted  phrase  re- 
ferring to  an  action  in  which  causes  for  the 
claim  and  for  the  penalty  are  Joined. 

[Ed.    Note.— For   other   cases,    aee    Carriers, 
Dec.  Dig.  {  20.*] 

2.  Action  (|  48*)— Sefabaix  AcnoN— Right 
TO  Maintain. 

Under  Revisai  1905,  8  2634,  prescribing  a 
penalty  for  a  carrier's  failure  to  adjust  a  claim 
for  lost  goods  within  prescribed  periods, 'where 
no  adjustment  is  made,  a  consignee  can  sue  on 
the  claim,  and  afterwards  recover  the  penalty  in 
a  separate  action,  or  he  may  join  the  two  ac- 
tions; his  right  to  the  penalty  depending  npon 
the  recovery  of  the  full  amount  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  {  48.*] 

8.  Cabbiebs  (S  20*). 

Under  Revisai  1906,  |  2834,  prescribing  a 
penalty  for  a  carrier's  failure  to  aajnst  a  claim 
for  lost  goods  within  specified  periods,  con- 
signee does  not  waive  the  penalty  by  receiving 
the  amount  of  the  claim  after  the  time  limited. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  20.*] 
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Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Neal,  Judge. 

Action  by  B.  F.  D.  Albrltton  &  Co.  against 
the  Atlantic  Coast  Line  Railroad.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Non- 
suit vacated,  and  new  trial  ordered. 

This  action  was  brought  to  recover  the 
penalty  given  by  section  2634  of  the  Revlsal 
of  1905,  for  falling  to  adjust  and  pay  a  claim 
for  loss  of  property  shipped  over  the  de- 
fendant's road.  B.  F.  D.  Albrltton  testified: 
That  he  is  a  member  of  the  partnership  of 
B.  F.  D.  Albrltton  &  Co.  J.  J.  Edwards  and 
J.  E.  Albrltton  are  the  only  other  partners.. 
That  he  filed  with  the  agent  of  the  defendant 
company  at  Ayden,  N.  C,  on  the  15th  day  of 
September,  1906,  a  claim  against  the  defend- 
ant for  the  sum  of  $25.75  for  loss  of  and 
damage  to  goods  shipped  over  the  road  of 
defendant.  The  claim  was  not  paid,  and.  on 
the  16th  day  of  October,  1907,  action  was 
Instituted  before  W.  F.  Stanley,  J.  P.,  for  the 
amount  of  the  claim,  the  summons  In  said 
action  being  returnable  on  the  23d  day  of 
October,  1907.  That  the  action  was  not 
tried,  but  the  defendant,  after  the  action 
was  brought,  offered  to  pay  to  plaintiff  the 
amount  claimed,  with  interest  and  costs  of 
the  action,  which  was  accepted,  and  the  ac- 
tion dismissed  by  a  consent  judgment  on  jthe 
4th  day  of  November,  1907,  at  which  time 
the  plaintiffs  receipted  In  full  for  the  claim. 
The  summons  and  judgment  in  the  prevfbns 
action  and  the  receipt  of  plaintiff  to  defend- 
ant were  all  In  evidence.  Upon  the  evidence 
of  the  plaintiffs  the  court  Intimated  that  they 
could  not  recover,  whereupon  they  submitted 
to  a  nonsuit  and  appealed. 

Y.  T.  Ormond,  for  appellant  Rouse  & 
Land,  for  appellee. 

'  WALKER,  J.  The  only  question  present- 
ed In  this  case  is  whether  the  plaintiff  is  en- 
titled to  recover  the  penalty  of  $50,  given  by 
section  2634  of  the  Revlsal  of  1905  for  a  fail- 
ure by  a  common  carrier  to  adjust  and  pay  a 
dalm  for  loss  of  or  damage  to  property  in- 
trusted to  It  for  transportation,  when  the 
carrier  has  voluntarily  paid  the  claim  in  full, 
after  the  time  limited  in  the  statute  for  its 
payment.  The  section  Is  as  follows:  "Every 
claim  for  loss  of  or  damage  to  property, 
while  in  possession  of  a  common  carrier, 
shall  be  adjusted  and  paid  within  sixty  days 
in  case  of  shipments  wholly  within  this 
state,  and  within  ninety  days,  in  case  of 
shipments  from  without  the  state,  after  the 
filing  of  such  claim  with  the  agent  of  such 
carrier  at  the  i)olnt  of  destination  of  such 
shipment  or  point  of  delivery  to  another  coiq- 
mon  carrier:  Provided  that  no  such  claim 
shall  be  filed  until  after  the  arrival  of  the 
shipment,  or  of  some  part  thereof,  at  the 
point  of  destination,  or  until  after  the  lapse 
of  a  reasonable  time  for  the  arrival  there- 
of. In  every  case  such  common  carrier  shall 
be  liable  for  the  amount  of  such  loss  or  dam- 


age, together  with  Interest  thereon  from  the 
date  of  the  filing  of  the  claim  therefor  until 
the  payment  thereof.  Failure  to  adjust  and 
pay  such  claim  within  the  periods  respective- 
ly herein  prescribed  shall  subject  each  com- 
mon carrier  so  failing  to  a  penalty  of  fifty 
dollars  for  each  and  every  such  failure,  to 
be  recovered  by  a/y  consignee  aggrieved  In 
any  court  of  competent  jurisdiction:  Pro- 
vided, that  unless  such  consignee  recover  in 
such  action  the  full  amount  claimed,  no  pen- 
alty shall  be  recovered,  but  only  the  actual 
amount  of  the  loss  or  damage,  with  interest 
as  aforesaid.  Causes  of  action  for  the  re- 
covery of  the  possession  of  the  property  ship- 
ped, for  loss  or  damage  thereto  and  for  the 
penalty  herein  provided  for,  may  be  united 
in  the  same  complaint"  Revlsal  1906,  sec- 
tion 2634.  It  will  be  observed  that  the  pen- 
alty is  given  for  a  failure  to  adjust  and  pay 
within  60  days  after  the  claim  is  filed.  The 
defendant  contends  that  the  payment  de- 
scribed in  the  section  Is  one  which  is  enforc- 
ed by  judgment  and  execution,  in  an  action 
brought  to  recover  the  amount  of  the  dalm, 
and  that  if  the  carrier  pays  voluntarily,  how- 
ever long  the  payment  may  have  been  delay- 
ed beyond  the  time  fixed  by  the  statute,  there 
is  no  liability  for  the  penalty.  We  cannot  as- 
sent to  this  construction  of  the  section,  for 
it  contravenes  its  plain  meaning.  The  pen- 
alty is  given  for  a  failure  to  adjust  and  pay 
within  60  days  after  the  claim  is  filed, 
whether  the  payment  Is  voluntary  or  not 
If  it  Is  voluntarily  made,  no  suit  is  neces- 
sary to  recover  the  amount  due,  but  only 
to  recover  the  penalty,  but  if  It  Is  not  made 
voluntarily,  the  plaintiff  can  sue  for  the 
amount  of  the  claim,  and  afterwards,  in  a 
separate  action,  recover  the  penalty,  or  at 
his  election  he  may  join  the  two  causes  of 
action  In  one  suit.  It  is  to  the  action  in 
which  the  two  causes  are  joined  that  refer- 
ence is  inade  by  the  use  of  the  words  "un- 
less such  consignee  recover  in  such  action," 
the  idea  being  that  If  the  dalm  has  not  been 
previously  adjusted  and  paid,  whether  vol- 
untarily or  involuntarily,  then  the  plaintiff 
must  join  the  two  causes  In  one  action,  in 
order  that  he  may  have  his  right  to  the  full 
amount  claimed  by  him  adjudicated,  before 
any  judgment  is  rendered  for  the  penalty: 
it  being  necessary  to  establish  that  he  is 
entitled  to  the  full  amount  he  claims,  as  a 
condition  precedent  to  his  right  to  recover 
the  penalty,  if  there  has  been  a  delay  in  ad- 
justment and  payment.  The  reason  for  this 
is  that  it  must  be  known  first  that  the  plain- 
tiff has  not  made  an  excessive  demand  of 
the  defendant  for,  if  he  has,  the  refusal  of 
the  latter  to  pay  would  be  rightful,  and  the 
penalty  would  not  accrue.  Any  other  con-' 
struction  would  enable  the  carrier,  by  its 
own  wrong  in  refusing  to  pay  a  just  dalm 
for  loss  or  damage,  to  compel  the  plaintiff 
to  sue,  and  then  by  settling  to  avoid  the 
penalty,  or  by  delaying  to  pay  ever  so  long 
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l)eyond  the  time  fixed  by  the  statute,  and 
then  finally  Bettllng,  produce  the  same  re- 
sult ThiB  would  be  contrary  to  the  plain 
words  of  the  section,  and  would  enable  the 
carrier,  by  evasion,  to  defeat  the  clearly  ex- 
pressed  intention  of  the   Legislature. 

We  were  referred  by  counsel  for  the  de- 
fendant to  the  case  of  Best  t.  Railway,  72 
S.  C.  479,  62  S.  B.  223,  which  seems  to  sus- 
tain his  position,  but  we  are  unable  to  fol- 
low that  decision.  The  reasoning  of  Justice 
Gary,  In  bis  dissenting  opinion,  commends 
Itself  most  favorably  to  us,  and  we  concur  In 
what  he  says,  as  follows:  "The  proper  con- 
struction of  the  act  is  that,  when  a  com- 
mon carrier  fails  to  adjust  and  pay  the  con- 
signee's claim  within  the  time  specified  by 
the  act.  It  subjects  Itself  to  liability:  First 
for  the  amount  of  the  loss  or  damage,  to- 
gether with  Interest  thereon  from  the  date 
of  the  filing  of  the  claim  therefor  until  the 
payment  thereof;  second,  for  a  penalty  of 
$50  for  failure  to  adjust  and  pay  the  claim 
within  the  period  prescribed  by  the  statute, 
provided  the  consignee  recovers  the  full 
amount  claimed,  whether  In  an  action  when 
necessary,  or  by  voluntary  payment  on  the 
part  of  the  common  carrier.  The  mode  of  de- 
termining whether  the  consignee  was  entitled 
to  recover  the  full  amount  of  his  claim  Is 
a  mere  incident,  and  not  a  condition  pre6e- 
dent  to  his  right  to  recover  the  penalty.  The 
adjustment  and  payment  of  the  claim  for 
loss  of  the  property  was  not  Intended  as 
satisfaction  of  the  liability  Incurred  as  a 
penalty,  nor  did  it  have  such  effect  by  opera- 
tion of  the  law."  There  is  no  valid  reason 
for  holding  that  the  adjustment .  and  pay- 
ment of  the  plaintifTs  claim  is  a  waiver  of 
the  penalty.  If  the  carrier  delays  the  adjust- 
ment and  payment  of  the  loss  or  damage 
more  than  60  days  after  the  claim  for  the 
same  Is  filed,  the  penalty  accrues,  and  the 
plaintiff  Is  then  entitled  to  recover  the 
amount  of  his  claim,  as  well  as  the  penalty, 
and  he  may  do  so  In  one  action  or  In  sep- 
arate suits ;  the  right  to  the  penalty  depend- 
ing upon  his  recovery  of  the  full  amount  of 
his  daim.  We  do  not  see  why  the  plaintiff 
should  wait  until  he  has  recovered  the  pen- 
alty before  receiving  the  amount  of  bis 
claim,  or  forfeit  the  penalty.  There  is  no 
provision  In  the  statute  to  that  effect.  The 
penalty  is  given  for  the  delay  In  adjusting 
and  paying,  and  it  cannot,  therefore,  be  that 
paying  after  the  time  fixed  by  the  statute 
works  a  forfeiture  of  the  penalty. 

It  was  contended  that  the  receipt  of  the 
amount  of  the  daim  is  a  waiver  of  the  pen- 
alty, because  the  plaintiff  can  have  but  one 
recovery  for  the  claim  and  penalty,  there 
being  but  one  wrong,  and  the  case  of  EUer 
V.  Railroad,  140  N.  O.  140,  52  S.  E.  305,  3  L. 
R.  A.  (N.  S.)  225,  was  cited  in  support  of 
the  contention,  but  the  case  is  not  applicable 
Here  there  are  two  separable  causes  of  ac- 


tion, one  for  the  claim,  and  the  other  for  the 
penhlty,  while  in  Eller's  Case  there  was  but 
one  wrong,  for  which  the  plaintiff  was  en- 
titled to  recover  only  damages  which  were 
necessarily  indivisible.  We  held  that  he 
must  recover  all  his  damages  In  one  action, 
as  there  was  but  one  cause  of  action  for  the 
one  wrong,  and  for  the  reason  that  there 
could  be  only  one  compensation  for  the  single 
wrong  or  breach  of  duty.  The  distinction 
between  the  two  cases  seems  to  be  clear. 

There  was  error  In  the  ruling  of  the  court. 
The  nonsuit  Is  set  aside,  and  a  new  trial 
ordered. 

New  trlaL 


JOHN  SLATTGHTER  CO.  v.  STANDARD 
SEWING  MACH.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  21, 
1908.) 

1.  CoRTVACTS  (8  312*)— Pekfobjcakok  —  Acts 

CONBTITUTINO    BbEACH— DAMAGES. 

A  defendant,  recommending  an  agent  to 
plaintiff  pursnant  to  an  agreement  to  furnish 
an  experienced  and  succesaful  sales  agent  to 
sell  machines  bought  of  defendant  for  resale,  is 
not  liable  to  plaintiff  for  a  loss  occasioned  by 
the  dishonesty  of  the  agent  recommended,  unless 
defendant  acted  knowingly,  negligently,  or  fraud- 
ulently. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Dec.  Dig.  S  812.*] 

2.  Pbinoipal  and  Agent  (|  8*)— Existence 
or  Relation. 

Where  plaintiff  bought  goods  from  defend- 
ant for  resale,  and  defendant  recommended  the 
employment  by  plaintiff  of  an  agent  to  sell,  the 
agent  employed  was  the  agent  of  plaintiff. 

[Ed.    Note. — For   other    cases,    see    Principal 
and  Agent  Dec.  Dig.  §  8.*J 

3.  Set-Off    and    Oountebclaijc    (J    28*)  — 
CUiiitB  AvATLABLB— Statutes. 

In  an  action  for  a  loss  occasioned  by  the 
dishonesty  of  an  afent  employed  by  plaintiff 
on  the  recommendation  of  defendant,  who  had 
agreed  to  furnish  plaintiff  with  an  experienced 
and  successful  sales  agent  to  sell  machines 
bought  from  defendant  for  resale,  a  counter- 
claim for  the  price  of  the  machines  is  admis- 
sible, under  Revisal  1905,  §  481,  subsecs.  1,  2, 
authorizing  counterclaims. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.   Dig.   §   48;    Dec.   Dig.   | 

4.  Puiading   (I   345*)— Motions-Judgment. 

Where,  in  an  action  for  a  loss  occasioned 
by  the  dishonesty  of  an  agent  recommended  to 

Plaintiff  by  defendant  to  sell  machines  bought 
rom  defendant  for  resale,  defendant  set  up  a 
counterclaim  for  the  price  of  the  machines,  and 
plaintiff  admitted  the  purchase  and  the  price 
of  the  machines,  and  denied  liability  solely  on 
the  ground  that  the  agent  recommended  by 
defendant  was  dishonest,  and  had  embezzled 
plaintiff's  property,  a  judgment  on  the  pleadings 
for  defendant  was  proper,  on  it  appearing  that 
plaintiff  liad  no  cause  of  action  against  de- 
fendant 

[Ed.    Note.— For   other  cases,   see    Pleading, 
Dec.  Dig.  {  345.*] 

5.  Set-Off    and    Cocntebclaim    (§    40*)  — 
Claims  Available. 

In  an  action  for  a  loss  by  the  dishonesty 
of   an  agent   recommended   to  plaintiff  by   de- 
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(endant,  nnder  an  aKreement  to  furniah  to  plain- 
tiff an  agent  to  sell  machines  bought  from  de- 
fendant for  resale,  an  installment  of  the  price 
of  the  machines  falling  due  after  the  commence- 
ment of  the  action,  and  before  the  trial,  is  avail- 
able as  a  counterclaim,  nnder  Reriaal  1905,  { 
481,  Bobsec.  1,  providing  that  a  cause  of  ac- 
tion arisbig  out  of  the  contract  set  forth  in 
the  complaint  may  be  set  np  as  a  counterclaim. 
[Ed.  Note.— For  other  cases,  see  Se^0^t  and 
Counterclaim,  Gent   Dig.   {  73;    Dec.   Dig.   { 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Gulon,  Judge. 

Action  by  the  John  Slaughter  Company 
against  the  Standard  ^Sewing  Machine  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

J.  L.  Barham,  W.  T.  Dortch,  and  W.  O. 
Munroe,  for  appellant.  Isaac  F.  Dortcfa  and 
Ayco(^  &  Daniels,  for  appellee. 

CLARK,  C.  J.  The  court  rendered  Judg- 
ment up<m  the  pleadings.  It  appears  there- 
from that  the  plaintiff  admits  the  purchase 
of  the  sewing  machines  at  the  price  stated, 
but  seeks  to  recover  damages  because,  as  It 
alleges,  the  defendant  agreed  to  furnish  the 
plaintiff  an  experienced  and  successful  agent 
to  sell  the  machines,  and  that  said  agent 
embezzled  the  horse  and  buggy  furnished 
him,  and  ran  away  with  certain  collections 
made  by  him.  The  defendant  denies  agree- 
ing to  furnish  the  agent,  but,  the  judgment 
being  rendered  on  the  pleadings,  this  must  be 
taken  as  tme.  When  furnished  the  agent 
became  the  agent  of  the  plaintiff,  and  any 
loss  from  his  misconduct  falls  upon  the  plain- 
tiff. The  defendant  Is  not  liable  unless  the 
defendant  knowingly  or  negligently  or  fraud- 
ulently Imposed  a  bad  servant  upon  the  plain- 
tiff, and  this  is  not  alleged  In  the  complaint. 
It  does  not  appear  that  the  agent  had  not 
been  successful  and  was  not  experienced. 
It  Is  alleged  that  the  agent  proved  to  be  dis- 
honest, but  it  is  not  averred  that  his  charac- 
ter was  known  by  the  defendant  to  be  bad. 
The  complaint  avers  that  the  said  agent  com- 
mitted the  acts  of  dishonesty  "while  so  en- 
gaged in  the  employment  of  the  plaintiff." 
He  could  not  be  the  agent  of  both  the  plain- 
tiff and  defendant  in  selling  machines  for 
the  plaintiff.  The  plaintiff  bought  the  ma- 
chines to  resell.  It  could  not  be  that  the 
defendant  agreed  through  Its  own  agent  to 
sell  them  for  plaintiff.  The  defendant  was  a 
manu  f acturer  of  sewing  machines.  The  plnln- 
tlff  company  was  engaged  In  the  business  of 
buying  and  retailing  them.  The  allegations 
in  the  complaint  taken  as  true  do  not  Impose 
any  liability  upon  the  defendant  for  the  dis- 
honesty of  the  agent  it  sent  to  the  plaintiff 
and  the  latter  employed. 

The  counterclaim  for  the  price  of  the  sew- 
ing machines  is  admissible  under  both  divi- 
sions of  Revisal  1905,  §  481.  (1)  It  is  a  cause 
of  action  connected  with  the  subject  of  the 


action.  Indeed  it  arises  out  of  the  same 
transaction.  In  such  case  It  is  Immaterial 
whether  plaintiff's  claim  arises  In  tort  or 
contract  Bitting  v.  Thaxton,  72  N.  C.  541; 
McKinnon  y.  Morrison,  104  N.  C.  854,  10  S. 
B.  518;  Branch  v.  Ghappell,  119  N.  C  81, 
25  S.  B.  870.  (2)  In  an  action  on  contract 
any  other  cause  of  action  arising  on  contract 
and  existing  at  the  commencement  of  the 
action.  It  is  tme  the  reply  denies  that  the 
plaintiff  owes  the  sum  set  np  In  the  counter- 
claim, but  that  is  a  conclusion  of  law,  for 
the  purchase  and  price  of  the  sewing  ma- 
chines are  admitted,  and  the  liability  there- 
for Is  denied  solely  on  the  ground  that  the 
agent  recommended  by  the  defendant  and 
employed  by  plaintiff  proved  to  be  dishonest 
The  second  Installment  of  purchase  money  of 
the  machines  fell  due  after  beginning  of  this 
action,  but  before  the  trial.  "Arising  out  of 
the  same  transaction,"  It  was  available.  It 
Is  only  when  the  counterclaim  is  "another 
cause  of  action"  arising  on  contract  that  it 
must  "exist  at  the  commencement  of  the  ac- 
Uon."  Revisal  1905,  {  481  (2).  This  Is  not 
required  under  subsection  1,  Revisal  1905,  i 
481.  Smith  V.  French,  141  N.  C  8,  58  &  B. 
435.  While  the  counterclaim  is  for  a  second 
purchase  of  machines,  section  8  of  the  reply- 
alleges  that  such  second  purchase  was  made 
upon  the  Inducement  that  the  defendant  was 
to  send  plaintiff  a  successful  and  exx>erienced 
agent  This  was  a  part  of  the  same  transac- 
tion. The  subsequent  conduct  of  the  agent 
was  not,  bnt  for  that,  as  we  have  seen,  the 
defendant  is  not  liable,  upon  the  allegations 
pleaded. 
Affirmed. 


BRISCOE   v.   HENDERSON  LIGHTING  * 
POWER  CO. 

(Supreme  Court  of  North  Carolina.     Oct   14, 
190a) 

1.  Nboliqenob— Condition  or  La.ni>— Dedi- 
cation— "Alletw  at"— Pleading. 

The  use  of  the  term  "alleyway,"  in  a  com- 
plaint for  injuries,  does  not  of  itsdf  imply  that 
the  strip  has  been  dedicated  to  the  public  use  ; 
for  one  may  use  a  part  of  his  land  as  an  alley- 
way for  bis  business  without  subjecting  it  to  a 
public   use. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  341-843;  vol.  8,  p. 
7573.] 

2.  Save— Cabk  as  to  EiiFi.orts  aitd  Licen- 


Where  one  uses  a  part  of  his  land  for  an 
alleyway  for  his  business,  his  servants  and 
oUiers  invited  or  entitled  to  pass  over  it  may 
recover  for  injuries  from  pitfalls  thereon ; 
the  liability  of  the  owner  arising  out  of  a  duty 
imposed  by  his  relation  to  his  employes  or  li- 
censees. 
8.  Sauk— Tbespassxbs. 

A  complaint  in  an  action  for  injuries  by 
falling  into  a  hot  water  well  maintained  by  a 
light  and  power  company  on  an  alley  owned 
and  used  bjr  it  for  its  business,  which  alleges 
that  plaintiff,   a  boy  of   13  years,  on  pcwsing 
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thiongh  the  alley,  fell  into  the  well  becaoM  of 
the  insafficiency  of  the  covering  thereon,  bat 
which  does  not  allege  the  purpose  for  which  he 
entered  on  the.  premises,  nor  show  any  relation 
between  himself  and  the  company  entitling  him 
to  enter  thereon,  and  which  alleges  that  the 
machinery  maintained  by  the  company  was  cal- 
culated to  attract  boys,  etc.,  shows  that  plain- 
tiff was  a  trespasser  on  the  premises,  and  the 
liability  of  the  company  depends  on  the  measure 
of  dnt?  which  it  owed  to  trespassers. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol  37.  NegUgenee,  f{  46,  47.1 

4.  Sahb. 

An  owner  of  cultivated  lands  or  lots  in  a 
town  is  not  as  a  general  rule  reqnired  to  guard 
every  pathway  or  alleyway  used  for  his  own 
convenience  against  the  intrusicMi  of  trespassers, 
and  is  not,  in  default  thereof,  liable  for  every 
injury  sustained  in  passing  over  the  premises. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  87,  N^ligence,  {  46.] 

B.  Saks— "AcnoiTABU    Neouoxnce." 

Actionable  negligence  exists  onlv  where  one 
whose  acts  occasion  injury  to  another  owes  to 
the  latter  a  duty  created  either  by  contract  or 
operation  of  law,  which  he  has  failed  to  dis- 
charge, and,  when  no  right  has  been  invaded, 
though  one  may  have  injured  another,  no  lia- 
bility exists. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Negligence,  {  1. 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  1.  p.  149.] 

6.  Sams— IdCKirsEES. 

The  Inducement  to  one  to  enter  on  the 
premises  of  another  which  will  render  the  lat- 
ter liable  for  injuries  from  pitfalls  thereon 
must  be  equivalent  to  an  invitation,  and  mere 
permission  is  neither  inducement,  allurement,  or 
enticement 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol  37,  Negligence,  {  43.] 

7.  Sams— Tbehpabsebs. 

An  infant  entering  on  premises  without  a 
legal  right  to  do  so,  either  by  permission,  in- 
vitation, or  license,  or  relation  to  the  premises 
or  to  its  owner,  is  a  trespasser. 

[Ed.  Note.— For  cases  In  point  we  Cent  Dig. 
▼ol.  87,  Negligence,  {  47.] 

8.  SAMB— CaBX  TOWABDS  CHILDBXIf. 

Where,  to  gratify  a  childish  curiosity  ex- 
cited by  the  character  of  a  structure  or  other 
conditions,  a  child  goes  on  the  premises  of  an- 
other, and  is  injured  by  the  failure  of  the  owner 
'  to  properly  guard  dangerous  conditions,  which 
he  has  created,  he  is  liable,  provided  he  should 
have  contemplated  that  children  would  be  at- 
tracted to  his  premises  tend  sustain  injury, 
though  the  child  was  a  trespasser. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  87,  Negligence,  {  66.] 

9.  Same. 

A  light  and  power  company  maintained 
machinery  in  an  attractive  building  calculated 
to  attract  children,  and  also  maintained  on  an 
adjacent  private  alleyway,  extending  from  a 
street,  hot  water  wells.  It  was  not  shown  that 
children  had  been  attracted  to  the  building  to 
see  the  machinery.  On  the  opposite  side  of 
the  alley  there  was  a  -theater,  but  there  was 
nothing  to  show  that  children  were  attracted 
by  things  therein,  and  resorted  to  the  alleyway 
for  that  purpose.  A  well  in  the  alleyway  was 
insecurely  covered,  and  a  boy  13  years  old  tres- 
passing thereon  fell  into  it.  Meld,  that  the 
company  was  not  liable  for  the  injury  sustain- 
ed; it  liaving  not  violated  any  legal  duty  to 
children. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  {  55.] 


Appeal  from  Superior  Court,  Vance  Cotin- 
ty;  Cooke,  Judge. 

Action  by  Walter  H.  Briscoe,  by  his  next 
friend,  against  the  Henderson  Lighting  & 
Power  Company.  From  a  Judgment  overrul- 
ing a  demurrer  to  the  complaint,  defendant 
appeals.    Reversed. 

The  plaintiff,  suing  by  his  next  friend,  al- 
leges: That  the  defendant  Is  a  duly  charter- 
ed corporation  engaged  in  supplying  light  to- 
the  inhabitants  of  Henderson,  N.  C,  and  beat 
and  power  to  some  of  them.  That  the  de- 
fendant has  and  operates  Its  light  and  power 
and  heating  plant  on  Spring  street,  very 
near  the  Main  street,  of  the  town  of  Hender- 
son, In  a  populous  part  of  the  said  town,, 
where  there  is  much  passing.  That  the  de- 
fendant has  and  operates  a  large,  attractive 
brick  building,  very  large  dynamos,  shaftings, 
and  pulleys,  engines  and  boilers,  and  by 
means  of  large  doors  and  windows  these- 
machines  may  be  seen  from  the  street  the 
railway  tracks,  and  the  alley  near  by.  That 
Spring  street  crosses  Main  street  at  a  x)Olnt 
114  feet  from  defendant's  said  plant.  That 
defendant's  manager,  Mr.  Woodworth,  Uvea 
on  the  corner  made  by  the  Intersection  of 
said  streets,  his  residence  lot  being  61%  feet 
on  Main  street  and  114  on  Spring  street. 
That  next  to  his  lot  is  the  Grand  Theater  on. 
a  lot  64  feet  on  Main  street  and  running  back 
110  feet  That  the  light  and  power  plant  ex- 
tends from  Spring  street  across  or  along  the 
rear  of  these  two  lots,  and  the  space  between 
the  power  plant  building  and  the  rear  of  Mr. 
Woodworth's  lot,  which  Is  inclosed  by  a  high, 
fence,  and  the  rear  wall  of  the  Grand  Thea- 
ter, forms  an  alleyway  about  feet 

wide,  extending  from  Spring-  street,  at  a 
point  near  the  Sonthem  Depot,  to  an  open  lot 
which  extends  around  the  north  side  of  the- 
theater  building  to  Main  street  This  open 
alleyway  is  the  property  of  or  in  the  pos- 
session and  control  of  the  defendant  The 
said  theater  building  and  the  residence  of  the 
said  manager  are  heated  or  wanned  by  hot 
air,  or  steam  or  hot  water,  supplied  by  pipes 
extending  underground  from  engines  In  de- 
fendant's power  plant  across  said  alley  into 
said  buildings.  That  Just  on  the  edge  of  said 
alleyway  and  next  to  the  manager's  fence  and 
the  theater  building  are  three  small  wells  or 
receptacles  several  feet  deep,  into  which  the 
hot  water  from  the  heating  pipes  of  said 
plant  escapes.  These  wells  are  filled  or  near- 
ly filled  all  of  the  time  with  very  hot  water. 
This  condition  existed  at  the  time  hereinafter 
referred  to.  The  defendant  in  the  month  of 
October,  1907,  unlawfully,  negligently,  care- 
lessly, and  wrongfully  permitted  said  alley- 
way to  remain  open  in  immediate  proximity 
to  Spring  street,  and  did  unlawfully,  wrong- 
fully, and  negligently  fail  to  .cover  up  secure- 
ly or  in  any  manner  guard  one  of  said  hot 
water  wells,  but  tmlawfully  covered  or  per- 
mitted to  be  covered  the  said  well  with  a 
thin  and  weak  covering,  which  the  plaintiff 
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believes  was  a  banana  case.  That  the  plain- 
tiff being  only  a  small  tray,  with  the  intelli- 
gence usual  in  boys  of  bis  age.  In  passing 
through  said  alleyway  at  said  time,  did  not 
and  could  not  see  the  well  or  hole  of  hot  wa- 
ter aforesaid,  or  Imow  that  it  was  under  the 
thin,  wealt  piece  of  wood,  and,  not  having 
been  guarded  or  cautioned  against  it,  stepped 
upon  the  thin  wood  covering,  which  instant- 
ly gave  way,  and  precipitated  plaintiff  into 
said  hole  or  well  of  hot  water,  which  instant- 
ly, before  he  could  extricate  himself,  burned 
and  scalded  the  plaintiff's  right  foot  and  leg 
so  that  the  skin  and  parts  of  the  flesh  came 
off,  and  the  remaining  flesh  was  lacerated 
and  wounded  and  made  dangerously  sore 
from  the  bottom  of  the  foot  to  three  inches 
above  the  knee,  and  the  plaintiff  suffered 
great  pain  and  anguish  of  body  for  a  long 
time,  and  was  put  to  great  cost  and  expense 
for  nursing  and  for  medicines,  and  for  at- 
tendance and  services  of  a  physician,  to  the 
plaintiff's  damage  of  $2,000.  The  entrances 
to  the  engine  rooms  and  the  power  house  and 
the  theater  were  in  said  alley,  and  the  ma- 
chinery being  constantly  in  motion  Is  calculat- 
ed to  attract  and  allure  boys  and  others  to  see 
the  machinery  and  what  may  be  seen  In  the 
theater,  and  the  defendant  was  negligent  and 
at  fault  in  permitting  said  wells  to  remain 
in  said  alleyway  uncovered  or  defectively 
covered,  and  such  negligence  was  the  direct 
and  proximate  cause  of  the  plaintiff's  great 
injury  and  suffering.  Wherefore  the  plain- 
tiff demands  Judgment 

The  defendant  demurred  to  the  complaint 
for  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  In  that  it  does 
not  allege  or. appear:  (1)  That  the  defend- 
ant owed  the  plaintiff  or  the  public  the  duty 
of  keeping  said  alleyway  (so-called)  on  or 
across  its  own  premises  open  or  free  from 
obstruction  so  as  to  t>e  used  by  the  public,  or 
that  defeudaut  owed  the  plaintiff  any  special 
duty  whatsoever.  (2)  That  the  plaintiff  or 
the  public  had  any  right  to  go  upon  the  prem- 
ises of  the  defendant  or  upon  the  alleyway, 
or  to  use  the  same  for  any  purpose  whatso- 
ever. (3)  That  the  alleyway  was  used  by  the 
plaintiff  or  the  public,  or  that  defendant 
Ivnew  that  the  plaintiff  was  in  the  habit  of 
going  on  said  premises,  or  had  ever  invited 
bim  there.  (4)  That  the  defendant  l^new  that 
the  alleged  alleyway  was  a  common  resort  of 
children  of  tender  years  In  which  to  congre- 
gate and  play,,  or  that  defendant  was  guilty 
of  any  act  constituting  negligence.  For  that 
it  does  not  appear  from  the  allegations  of 
the  complaint:  <5)  That  the  open  alleyway 
where  the  plaintiff  alleges  be  was  Injured 
was  the  private  property  of  the  defendant, 
and  that  defendant  was  in  the  possession  and 
control  thereof,  and  was  using  the  same  for 
the  purposes  permitted  in  its  charter.  (6) 
That  the  plaintiff  was  a  trespasser  upon  the 
premises  of  the  defendant,  and  was  of  such 
age  as  to  be  guilty  of  contributory  negligence, 
and  that  the  injury  of  which  he  complains 


was  due  to  his  own  negligence,  and  not  to  the 
negligence  of  defendant 

His  honor  overruled  the  demurrer,  and 
gave  defendant  time  to  file  answer.  Defend- 
ant excepted  and  appealed. 

T.  T.  Hicks  and  3.  G.  Klttrell,  for  plaintiff. 
A.  0.  ZoUicoffer  and  J.  H.  Brldgers,  for  de- 
fendant 
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CONNOR,  3.  The  diagram  attached  to  the 
complaint  shows  that  the  defendant's  power 
house  and  engine  room  is  located  on  Spring 
street  which  intersects  with  Main  street. 
The  manager's  residence  fronts  on  Main 
street  At  its  intersection  with  Spring  street, 
adjacent  to  the  dwelling  fronting  on  Main 
street  Ib  the  theater,  and  adjacent  thereto 
is  an  open  or  vacant  lot  In  the  rear  of  the 
dwelling  there  is  a  high  fence.  Between  this 
fence  and  the  power  and  engine  house  is  a 
vacant  space,  called,  in  the  complaint  an 
"alleyway,"  opening  on  Spring  street  and  ex- 
tending the  distance  of  the  width  of  the  power 
and  engine  house  on  one  side  and  the  dwelling 
and  theater  on  the  other,  and  flndlng  an  out- 
let Into  the  vacant  lot.  The  width  of  this 
"alleyway"  Is  not  given,  but  the  depth  of 
the  lot  upon  which  the  dwelling  Is  located  is 
114  feet  from  the  comer  of  Main  street 
In  the  space,  or  alleyway,  the  defendant  has 
dug  three  small  wells  or  receptacles  several 
feet  deep,  into  which  the  lx>t  water  from  the 
heating  pipes  escapes.  "The  dwelling  and 
the  theater  are  heated  by  hot  air  or  steam, 
supplied  by  pipes  extending  underground  from 
defendant's  engines,  across  said  alleyway  into 
said  buildings."  The  wells  are  usually  full  of 
hot  water.  The  distance  of  the  wells  from 
Spring  street  Is  not  given,  but  from  the  map 
it  appears  that  the  one  into  which  plaintiff 
fell  is  about  62  feet  from  said  street,  and 
Just  back  of  the  rear  wall  of  the  theater.  For 
the  purpose  of  operating  its  business  of  sup- 
plying light  to  the  city  of  Henderson,  the 
defendant  has  erected  "a  large,  attractive, 
brick  building,  very  large  dynamos,  shaft- 
ings, and  pulleys,  engines  and  boilers,  and 
by  means  of  large  doors  and  windows  these 
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macblnes  may  be  seen  from  the  streeta,  the 
railway  tracks,  and  the  alley  near  by."  It 
is  farther  alleged  that  the  entrance  to  the 
.power  and  engine  rooms  are  in  the  said 
"aUeyway,"  and  "the  machine,  being  con- 
stantly in  motion,  la  calculated  to  attract  and 
allnre  boys  and  others  to  see  the  machinery 
and  what  may  be  seen  In  the  theater."  Plain- 
tiff, a  l>oy  of  13,  "with  the  intelligence  usual 
in  boys  of  said  age,"  passing  through  said 
alleyway  on  October  — ,  1907,  not  knowing 
or  being  warned  of  the  existence  of  said  wells, 
and  the  one  in  controversy  not  being  securely 
covered,  stepped  into  it  and  was  injured.  The 
negligence  alleged  is  not  covering  up  securely 
or  in  any  guarding  "one  of  said  wells,"  but 
permitting  it  to  be  covered  with  a  tliln,  weak 
covering,  etc.  The  demurrer  is  based  upon 
the  failure  of  the  plaintiff  to  allege  any  facts 
showing  tl>at  it  owed  him  any  duty  in  re- 
spect to  placing,  using,  or  covering  the  wells 
upon  its  premises.  The  plaintiff  does  not  al- 
lege that  the  space  called  an  "aUeyway"  was 
ever  used,  or  intended  to  be  nsed,  either  as  a 
pnbUc  or  private  way  for  passing  upon  or 
over  Its  premises,  nor  does  he  all^e  that  he 
ever  so  used  it  He  does  not  allege  the  pur- 
pose for  which  he  entered  upon  the  premises, 
or  that  any  relation  existed  between  defend- 
ant and  himself  entitling  him  to  enter  upon 
the  alleyway.  For  the  purpose  of  bringing 
himself  within  a  class  of  cases  decided  by  the 
courts  imposing  a  higher  degree  of  care  upon 
persons  having  upon  their  premises  structures 
or  other  things  which  are  calculated  to  at- 
tract children,  be  says  that  "the  machinery, 
being  constantly  in  motion,  is  calculated  to  at- 
tract and  allure  boys,  etc.,  to  see  the  machin- 
ery and  what  may  be  In  the  theater."  He  does 
not  allege  that  boys  were  ever,  in  fact,  al- 
lowed to  go  into  the  alleyway  for  either  pur- 
pose, or  that  he  was  so  attracted  or  allowed. 
It  appears  from  the  complaint  that  the  alley- 
way l>elonged  to  and  was  under  the  control  of 
-defendant,  and  that  the  premises  were  being 
nsed  for  a  lawful  purpose,  and  that  the  wells 
were  useful  and  necessary  for  such  purpose. 
The  liability  of  owners  of  premises  adja- 
cent to  the  public  highways  for  injuries  sus- 
tained by  persons  using  such  highways  by 
reason  of  obstroctlons  or  pits  placed  so  near 
thereto  as  to  render  them  dangerous  is  well 
settled.  Bunch  v.  Edenton,  90  N.  C.  431; 
Walker  v.  ReldsviUe,  96  N.  0.  382,  2  S.  E.  74. 
No  question  of  that  kind  Is  presented  by  the 
complaint,  because  it  Is  not  alleged  that  plain- 
tiff, while  using  the  highway  fell  into  the  well. 
He  expressly  negatives  this  suggestion  by 
saying  that  "in  passing  through  said  alley- 
way" he  was  injured.  The  well  was  62  feet 
from  the  street.  While  the  term  "alleyway" 
is  used  to  describe  the  space  upon  which  the 
wells  were  dug,  plaintiff  does  not  allege  that 
it  was  used  by  the  public,  or  that  the  public 
were,  either  expressly  or  Impliedly,  invited 
to  use  It  as  a  public  passway,  or  that  any 
persons  so  used  it  The  use  of  the  term 
"allegrway"  does  not  of  itself  imply  that  the 


strip  of  land  was  dedicated  to  the  public  use. 
Milliken  V.  Denny,  136  N.  C.  19,  47  S.  E.  132. 
One  may  well  use  a  portion  of  bis  private  lot 
atf  an  alley  for  domestic  purposes,  or  a  manu- 
facturing establishment,  or,  as  in  this  case, 
an  electric  light  plant,  for  uses  connected  with 
his  or  its  business,  without  subjecting  it  to  a 
public  use.  Of  course,  if,  so  used,  its  servants 
or  others  who  are  invited  or  entitled  to  pass 
over  it  are  injured  by  pitfalls  or  obstructions 
placed  there,  the  owner  of  the  premises  is 
liable.  This  liability  arises  out  of  the  duty 
imposed  upon  the  owner  by  reason  of  his  re- 
lation to  his  employ^  or  licensee.  As  we  con- 
strue the  language  of  the  complaint,  the  de- 
fendant did  not,  by  leaving  the  space  on 
Spring  street  open.  Invite  or  grant  any  license 
to  the  public  or  to  the  plaintiff  to  enter  upon, 
or  pass  over  the  open  qpace  or  alleyway. 
He  was  a  trespasser  upon  the  defendant's 
premises.  The  liability  to  him  for  injuries 
sustained,  therefore,  depends  upon  the  meas- 
ure of  duty  which  it  owed  to  him.  We  had 
occasion  at  the  last  term   to  consider  this 

question  in  McOhee  v.  Railroad,  148  N.  0. , 

60  S.  E.  912.  Atter  a  careful  re-examination 
of  the  question  in  the  light  of  numerous  well- 
considered  authorities,  we  see  no  reason  to 
change  our  opinion,  as  expressed  In  that  case. 
In  view  of  the  adoption  of  the  "stock  law" 
In  this  state,  and  the  custom  generally  pre- 
vailing In  our  towns,  of  dispensing  with  fences 
around  lots,  the  question  becomes  of  more 
practical  Importance  with  us  than  heretofore. 
It  would  impose  an  unreasonable  burden  upon 
the  owners  of  cultivated  lands  and  of  lots  in 
towns  to  require  them  to  guard  every  path- 
way or  alley  used  for  their  own  convenience 
against  the  Intrusion  of  trespassers,  or,  In 
default  thereof,  be  held  liable  for  every  in- 
jury sustained  In  passing  over  their  premises 
or  through  their  property.  We  do  not  find 
that  any  court  has  so  held.  In  Sweeny  v. 
Railroad  Ck>.,  10  Allcai  (Mass.)  868,  it  is  said: 
"The  owner  of  land  Is  not  bound  to  protect 
or  provide  safeguards  for  wrongdoers.  •  ♦  • 
No  duty  Is  imitosed  by  law  on  the  owner  or 
occupant  to  keep  his  premises  in  a  suitable 
condition  for  tliose  who  come  there  solely  for 
their  own  convenience  or  pleasure,  and  who 
are  not  expressly  invited  to  enter  or  Induced 
to  come  upon  them  by  the  purpose  for  which 
the  premises  are  appropriated  and  occupied, 
or  by  some  preparation  or  adaptation  of  the 
place,  for  the  use  of  customers  or  passengers, 
which  might  naturally  and  reasonably  lead 
them  to  suppose  that  they  might  properly  and 
safely  enter  thereon."  In  U.  8.  Y.  &  T.  Co.  v. 
Rourke,  10  111.  App.  474,  Bailey,  J.,  says:  "It 
is  a  general  rule  of  law  that  the  owner  of 
private  grounds  is  under  no  obligation  to  keep 
them  in  a  safe  condition  for  the  benefit  of 
trespassers,  Idlers,  bare  licensees,  or  others 
who  come  upon  them,  not  by  any  invitation, 
either  express  or  implied,  but  for  tbelr  own 
convenience  or  pleasure,  or  to  gratify  their 
curiosity,  however  Innocent  or  laudable  tbelr 
purpose  may  be."    In  this  case  the  deceased 
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while  passing  over  defendant's  premises, 
"without  any  invitation  from  the  defendant, 
express  or  implied,  and  without  any  legal 
right,"  was  injured.  There  was  evidence  that 
other  persona  were  in  the  habit  of  passing 
over  the  premises  for  their  own  convenience 
without  any  objection  on  the  part  of  defend- 
ant. It  was  held  that  defendant  was  not 
liable.  In  Cooper  v.  Overton,  102  Tarn.  211, 
52  S.  W.  183,  45  L.  R.  A.  591,  73  Am.  St.  Rep. 
864,  the  court  said:  "There  can  be  no  liability 
unless  it  was  the  defendant's  duty  to  fence 
the  pond.  It  surely  is  not  the  duty  of  an 
owner  to  guard  or  fence  every  dangerous  hole 
or  pond  or  stream  of  water  on  his  premises 
for  the  protection  of  persons  going  upon  his 
land  who  have  no  right  to  go  there.  No  such 
rule  of  law  Is  laid  down  in  the  books,  and  it 
would  be  most  unreasonable  to  so  hold." 

In  Moran  v.  Pnl.  Palace  Car  Co.,  134  Mo. 
641,  36  S.  W.  659,  33  L.  R.  A.  755,  56  Am. 
St.  Rep.  542,  Sherwood,  J.,  after  discussing 
the  allegations  of  the  complaint,  says:  "The 
petition,  we  think,  falls  to  state  a  cause  of 
action  against  defendants,  and  that  the  de- 
murrers were  rightly  sustained.  The  single 
question  presented  by  the  record  Is  whether 
the  owner  of  a  vacant  lot  upon  which  is  sit- 
uated a  pond  of  water  or  a  dangerous  exca- 
vation is  required  to  fence  it,  or  otherwise 
insure  the  safety  of  strangers,  old  or  young, 
who  may  go  upon  said  premises,  not  by  his 
invitation,  express  or  Implied,  but  for  the 
purpose  of  amusement  or  from  motives  of 
curiosity" — citing  Richards  v.  Connell,  45 
Neb.  467,  63  N.  W.  016,  and  many  others,  sus- 
tained a  demurrer.  In  that  case  it  appeared 
that  boys  had  been  in  the  habit  of  bathing  In 
the  pond.  There  was  "a  sudden  depression, 
making  the  water  some  15  feet  deep."  A 
boy  bf  nine  years  was  drowned  by  going 
into  the  depression.  In  Railroad  Co.  v. 
Bingham,  29  Ohio  St.  864,  Boynton,  J.,  after 
reviewing  the  authorities,  thus  sums  up  his 
conclusion:  "The  principle  underlying  the 
case  above  cited  recognizes  the  right  of  the 
ovrner  of  real  property  to  the  exclusive  use 
and  enjoyment  of  the  same  without  liability 
to  others  for  injuries  occasioned  by  Its  un- 
safe condition  when  the  person  receiving  the 
Injury  was  not  in  or  near  the  place  of  dan- 
ger by  lawful  right,  and  when  such  owner 
assumed  no  responsibility  for  his  safety  by 
inviting  him  there  without  giving  him  notice 
of  the  existence  or  imminence  of  the  peril 
to  be  avoided."  In  such  cases  the  maxim, 
"sic  utere  ut  allenum  non  Isedas,"  is  in  no 
sense  infringed.  In  Its  Just  sense  It  means: 
"So  use  your  own  property  as  not  to  injure 
the  rights  of  another."  When  no  right  has 
been  invaded,  although  one  may  have  injured 
another,  no  liability  has  been  incurred.  "Ac- 
tionable negligence  exists  only  when  the  one 
whose  act  causes  or  occasions  the  Injury 
owes  to  the  Injured  party  a  duty,  created 
either  by  contract  or  operation  of  law,  which 
he  has  failed  to  discharge."  The  inducement 
to  enter  must  be  equivalent  to  an  invitation. 


Mere  permission  is  neither  inducement,  al- 
lurement, or  enticement.  Carleton  v.  Iron 
&  Steel  Co.,  99  Mass.  21&  The  principle  with 
its  limitations  is  clearly  stated  by  Martin,  B., 
in  Hardcastle  t.  South  Yorkshire  B.  R.  Co., 
4  Hurls.  &  N.  67:  "When  an  excavation  Is 
made  adjoining  to  a  public  highway,  so  that 
a  man  walking  on  it  might,  by  making  a  false 
step,  or  being  affected  with  sudden  giddiness, 
fall  into  it,  it  is  reasonable  that  the  person 
making  such  excavation  should  be  liable  for 
the  consequences.  But  when  the  excavation 
Is  made  at  some  distance  from  the  way,  and 
the  person  falling  into  it  would  be  a  tres- 
passer upon  the  defendant's  land  before  he 
reached  it,  the  case  seems  to  me  to  be  dlfCer- 
ent"  Oramllcb  v.  Warst,  86  Pa.  74,  27  Am. 
Rep.  684.  These  and  many  other  cases  which 
might  be  cited  recogniee  certain  well-estalh 
llshed  exertions  to  the  general  rule.  The 
plalntUt  seeks  to  bring  himself  in  the  excep- 
tion which  Imposes  a  duty  upon  the  owner 
of  premises  who  creates  or  permits  condi- 
tions calculated  to  attract  children  to  enter 
and  expose  themselves  to  danger  to  properly 
guard  them  against  danger.  He  says  that 
"the  machinery,  being  constantly  In  motion, 
is  calculated  to  attract  and  allure  boj^s  to 
see  the  machinery  and  what  may  be  seen  In 
the  theater,"  and  for  this  reason  he  says  the 
defendant  owed  him  -the  duty  to  securely 
cover  the  well,  and  that  his  failure  to  do  so 
was  the  proximate  cause  of  his  injury.  It 
win  be  noted  that  he  does  not  say  that  he 
was,  in  fact,  allured  or  attracted  by  the  mov- 
ing machinery,  or  by  what  might  be  seen  in 
the  theater,  but  was  injured  "In  passtng 
through  the  aUeyway." 

In  Lynch  t.  Nordln,  41  B.  O.  Ii.  422,  it 
was  held  that  when  the  defendant's  servant 
left  a  horse  harnessed  to  a  cart  standing 
unhitched  in  the  public  streets,  and  some 
children  near  by,  being  attracted  to  it,  climb- 
ed upon  the  cart,  and  the  horse,  moving  off, 
injured  plaintiff,  defendant  was  liable.  This 
was  put  upon  the  ground  that  it  was  negli- 
gence to  leave  the  horse  unhitched  upon  the 
street,  and  was  calculated  to  attract  the  at- 
tention of  children,  which  fact  should  have 
been  anticipated  by  the  owner  or  his  servant 
in  charge  of  the  horse.  It  was  conceded  that 
the  children  were  trespassers  in  getting  upon 
the  cart,  but  that  the  conditions  were  such  as 
Imposed  upon  the  defendant  the  duty  of  pre- 
vision. The  case  was  recognised  as  "sound 
law"  and  cited  by  the  Supreme  Court  of  the 
United  States  In  Railroad  Co.  v.  Stout,  17 
Wall.  657,  21  L.  Ed.  745,  generally  referred 
to  In  the  books  as  the  "turntable  case."  It 
was  there  said  that  the  turntable,  although 
on  the  right  of  way  or  land  of  the  company, 
was  calculated  to  attract  children,  and  that 
their  childish  propensity  to  play  upon  such 
a  structure  was,  or  should  have  been,  an- 
ticipated by  the  company  Imposing  the  duty 
to  the  children  of  locking  or  otherwise  se- 
curing It  when  not  in  use.  In  Krap\er  v. 
BaUway  Co.,  127  N.  C.  330,  37  S.  E.  468.  52 
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L.  R.  A.  359,  this  conrt  beld  the  defenaant 
liable  for  Injuries  sustained  by  a  child  whUe 
playing  upon  cross-ties  piled  In  the  street 
of  the  town  of  Marlon.  Montgomery,  J., 
said:  "If  the  cross-ties  bad  been  piled  upon 
defendant's  own  premises,  instead  of  in  tbe 
street,  and  the  defendant  bad  no  actual 
Imowledge  that  children  were  in  the  habit  of 
playing  on  the  ties,  the  law  would  have  im- 
posed no  duty  upon  the  defendant  to  look  out 
for  their  safety  by  having  the  ties  piled  with 
that  end  in  riew."  After  noting  the  Stout 
Case,  supra,  the  learned  Justice  says:  "These 
cases  are  exceptions  to  the  general  rule,  and 
went  to  the  very  limit  of  the  law.  Mere  at- 
tractlToiess  of  premises  to  children  will  not 
bring  a  case  within  ttiat  exceptional  doc- 
trine." In  Stendal  v.  Boyd,  T3  Minn.  53, 
75  N.  W.  785,  42  I,.  R.  A.  288,  72  Am.  St  Rep. 
597,  the  defendant,  the  owner  of  an  unin- 
closed  lot,  had  made  an  excavation  which 
was  a  dangerous  place  for  children  who  were 
accustomed  to  go  there  to  play,  and  had  been 
notified  that  a  child  had  fallen  Into  the 
pond.  FlaintUTs  intestate,  a  chUd  of  about 
five  years  of  age,  while  playing  with  other 
children,  at  a  place  12  or  15  feet  from  the 
street,  fell  In  the  pond  and  was  drowned 
The  court  said  that,  while  it  had  in  a  former 
case  followed  the  "turntable  cases,"  the  doc- 
trine was  an  exception  to  the  rule  of  non- 
liability for  accidents  from  visible  causes  to 
trespassers  upon  his  premises.  If  the  ex- 
ception is  to  be  extended  to  this  case,  then 
the  rale  of  nonliability  as  to  trespassers 
must  be  abrogated  as  to  children,  and  every 
owner  of  property  must,  at  his  peril,  make 
his  premises  child-proof.  If  the  owner  must 
guard  an  artlflcial  pond  on  his  premises  so 
as  to  prevent  injury  to  children  who  may  be 
attracted  to  It,  he  must,  on  the  same  prin- 
ciple, guard  a  natural  pond,  etc.  The  courts 
which  have  adopted  the  doctrine  of  the  "turn- 
table cases"  have  uniformly  held  that  it  was 
not  to  be  extended  to  other  structures  or  con- 
ditions. A  number  of  highly  respectable 
courts  have  rejected  it  as  unsound. 

In  Turess  v.  Railroad,  61  N.  J.  Law,  814, 
40  Atl.  814,  Magie,  O.  3.,  in  a  well-considered 
opinion,  reviews  the  cases  and  examines  the 
doctrine  upon  the  reason  of  the  thing.  After 
stating  the  doctrine  and  the  basis  upon  which 
It  iB  placed,  he  says:  "It  is  obvious  that  tbe 
principle  on  which  it  rests,  if  sound,  must  be 
applicable  more  widely  than  merely  to  rail- 
road companies  and  the  turntables  maintain- 
ed by  them.  It  would  require  a  similar  rule 
to  l>e  applied  to  all  dwners  and  occupiers  of 
land  in  respect  to  any  structure,  machinery, 
or  implonent  maintained  by  them  which  pos- 
sesses a  like  attractiveness  and  furnishes  a 
like  temptation  to  young  children.  He  who 
erects  a  tower  capable  of  being  climbed, 
and  maintains  thereon  a  windmill  to  pump 
water  to  his  buildings,  he  who  maintains  a 
pond  In  which  boys  may  swim  In  summer, 
or  on  which  they  may  skate  in  winter,  would 
seem  to  be  amenable  to  this  rule  of  duty. 


•  •  ♦  In  all  of  them  the  doctrine  of  the 
turntable  cases,  if  cwrect,  would  charge  the 
landowner  or  occupier  with  the  duty  of  tak- 
ing ordinary  care  to  preserve  young  cliildren 
thus  tempted  on  his  land  from  harm.  The 
fact  that  tbe  doctrine  extends  to  such  a  vari- 
ety of  cases,  and  to  cases  to  which  the  idea 
of  such  a  duty  is  novd  and  startling,  raises 
a  strong  suspicion  of  the  correctness  of  tbe 
doctrine,  and  leads  us  to  question  It"  The 
illustration  given  by  the  learned  Chief  Jus- 
tice shows  that  he  has  had  experience  with 
towers  constructed  to  support  windmills,' 
with  ladders  leading  to  tbe  tank,  and  with 
boys.  He  further  says  that  the  only  ration- 
al ground  upon  which  the  doctrine  6an  be 
founded  is  that  having  a  thing  attractive  to 
children  on  his  land  is  an  implied  invitation 
to  children  to  ccnne  upon  his  premises  and 
play  upon  them,  in,  around,  and  upon  such 
thing.  After  showing  conclusively  that  the 
liability  cannot  rest  upon  an  implied  Invita- 
tion, he  says:  "A  turntable,  however  at- 
tractive, could  not  l>e  deemed  to  have  been 
erected  for  tbe  use  which  the  child  makes  of 
it  This  objection  is  not  obviated  by  an  ap- 
peal to  the  doctrine  that  children  of  tender 
years  are  not  held  to  the  same  degree  of 
pradoice  and  care  as  adults;  *  *  *  for 
it  is  not  a  question  of  the  child's  negligence, 
but  a  question  of  the  duty  of  tbe  railroad 
company  towards  the  child.  If  that  duty  Is 
conceived  to  arise  from  the  relation  created 
by  implied  invitation,  it  must  appear  that 
the  child  is  Justified  in  believing  that  tbe 
turntable  was  designed  for  the  use  he  makes 
of  It,  which  is,  of  course,  at>surd."  Tbe  Su- 
preme Court  of  New  Hampshire  in  Frost  v. 
Railroad,  64  N.  H.  220,  9  Atl.  790,  10  Am.  St. 
Rep.  396,  expressly  rejects  the  doctrine,  say- 
ing: "We  are  not  prepared  to  adopt  the  doc- 
trine of  Stout's  Case,  and  cases  following  It, 
that  the  owner  of  machinery  or  other  prop- 
erty attractive  to  children  is  liable  for  In- 
juries happening  to  children  wrongfully  in- 
terfering with  it  on  his  own  premises.  The 
owner  is  not  an  insurer  of  Infant  trespass- 
ers." In  Daniels  v.  Railroad,  164  Mass.  349, 
28  N.  E.  283,  13  L.  R.  A.  248,  26  Am.  St  Rep. 
253,  the  same  conclusion  is  reached  after  a 
careful  examination  of  the  authorities  by 
Latbrop,  J.  In  Walsh  v.  Fitchburg  R.  R.  Co., 
145  N.  T.  801,  89  N.  B.  1068,  27  L.  R.  A. 
724,  45  Am.  St  Rep.  615,  Peckham,  J.,  re- 
views the  cases,  and  for  a  unanimous  court 
holds  that  defendant  is  not  liable.  Pekin 
V.  McMabon,  154  HI.  141,  89  N.  Bl  484,  27  L. 
R.  A.  206,  45  Am.  St  Rep.  114.  In  Union 
Pac.  Ry.  V.  McDonald,  152  U.  a  262,  14 
Sup.  Gt  619,  38  L.  Ed.  434,  tbe  court  adheres 
to  the  doctrine  of  the  Stout  Case.  In  Keffe 
V.  Railway  Co.,  21  Mhm.  207,  18  Am.  Rq). 
393,  the  complainant  alleged  that  "the  defend- 
ant knew  also  that  many  children  were  in 
the  habit  of  going  upon  the  turntable  to 
play."  Tbe  latest  discussion  of  the  subject 
is  to  t>e  found  In  Walker  v.  Railroad  Co.,  105 
Va.  226,  53  &  B.  llSy  4  L.  S.  A.  (N.  S.)  80, 
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115  Am.  St.  Rep.  871,  by  Buchanan,  J.  Aft- 
er a  careful  examination  of  tbe  decided  cases, 
the  learned  Justice  rejects  tbe  doctiine  of 
the  "turntable  cases,"  conceding  that  "there 
Is  a  remarkable  conflict  of  authority  upon 
the  subject."  We  have  noticed  this  line  of 
cases,  not  for  the  purpose  of  closing  the 
question,  as  applied  to  turntables,  in  this 
court,  but  to  ascertain  the  basic  principle 
upon  which  It  was  originally  founded,  and 
the  basis  of  the  criticism  made  of  it  by  oth- 
er courts.  If  liable  in  this  particular  class 
of  cases,  it  must  be  because  of  some  princi- 
ple of  the  common  law  applicable  to  other 
cases  governed  by  the  same  reason.  Courts, 
guided  by  the  principles  of  the  common  law, 
will  not  arbitrarily  select  one  special  object, 
nice  a  turntable,  and  fix  liability  for  injuries 
to  children  upon  It,  and  refuse  to  carry  the 
principle  to  Its  logical  result  in  other  cases. 
The  court  in  Stout's  Case  failed  to  state  the 
principle  upon  which  It  held  the.  defendant 
liable,  but  was  content  to  rely  largely  upon 
"the  weli-known  case  of  Lynch  v.  Nordln." 
As  has  been  pointed  oat  by  several  courts, 
in  that  case  the  horse  and  cart  were  left 
In  the  street  unhitched.  This  was  negligent 
per  se.  Lord  Denman  rested  his  opinion  up- 
on the  ground  that  the  defendant  should 
have  foreseen  that  children  would  t>e  attract- 
ed to  the  horse  and  cart,  etc.  There  was 
no  suggestion  that  leaving  It  unhitched  was 
an  implied  Invitation  to  drive  it  away.  On 
tbe  contrary,  it  was  conceded  that  the  chil- 
dren were  trespassers.  It  is  manifest  that 
if  the  liability  rests  upon  the  theory  that  a 
turntable  or  other  dangerous  machinery,  or 
ponds,  excavations,  structures,  etc.,  on  one's 
own  premises,  attractive  to  children,  consti- 
tutes an  implied  Invitation  to  them  to  enter 
and  play  with  or  upon  them,  the  children 
are  not  trespassers  or  mere  licensees,  but 
come  upon  the  premises  with  all  of  the  rights 
on  their  part  and  duties  on  the  part  of  the 
owner  of  the  premises  attaching  to  that  re- 
lation. Again,  if  this  be  the  principle,  it 
is  impossible  to  put  any  limit  upon  it,  otiier 
than  to  include  such  things  as  either  the 
child,  the  court,  or  the  Jury  may  regard  as 
attractive  or  alluring.  "Tbe  viciousness  of 
the  reasoning  which  fixes  liability  upon  the 
landowner,  because  the  child  is  attracted,  lies 
in  the  assumption  that  what  operates  as  a 
temptation  to  a  person  of  immature  mind  Is, 
In  effect,  an  invitation.  Such  an  assump- 
tion is  not  warranted."  Gummere,  J.,  in 
Railroad  Co.  v.  Reich,  61  N.  J.  Law,  635,  40 
Atl.  682,  41  L..R.  A.  831,  68  Am.  St  Rep.  727. 
The  difference  between  a  temptation  to  com- 
mit a  trespass  and  an  invitation  to  come  up- 
on one's  premises  is  pointed  out  by  Mr.  Jus- 
tice Holmes  in  Holbrook  v.  Aldrlch,  163 
Mass.  16,  46  N.  B.  115,  88  L.  R.  A.  49S.  60 
.\m.  St.  Rep.  364.  These  cases  are  cited  with 
iipproval  by  Buchanan,  J.,  in  Walker's  Case, 
supra.  The  present  cage  illustrates  the  fal- 
l.ncy  of  the  theory  of  Implied  invitation. 
Would  It  ever  occur  to  any  reasonable  mind 


that  constructing  the  building  with  large 
windows  and  doors,  placing  in  it  the  engines, 
dynamos,  and  other  machinery,  and  keepin^r 
them  constantly  in  motion,  for  the  purpose  of 
discharging  its  corporate  functions  and  du- 
ties, however  attractive  to  small  boys,  was 
an  Invitation  to  them  to  make  the  premises  a 
playground?  To  adopt  the  suggestion  carries 
us  too  far  afield  for  the  practical  affairs  of 
life,  and  violates  manifest  trtith.  Judge  Bu- 
chanan thus  clearly  and  forcibly  illustrates 
the  fallacy  of  it:  "No  landowner  supposes 
for  a  moment  that  by  growing  fruit  trees 
near  the  highway,  or  where  boys  are  accus- 
tomed to  play,  however  much  they  may  be 
tempted  to  climb  the  trees  and  take  his  fruit, 
he  is  extending  to  them  an  invitation  to  do 
so,  or  that  they  would  be  any  the  less  tres- 
passers if  they  did  go  into  his  orchard  be- 
cause of  the  temptation.  No  one  believes  that 
a  landowner  as  a  matter  of  fact,  whether  a 
railroad  company  or  a  private  individual, 
who  makes  changes  on  his  own  land  in  the 
course  of  a  beneficial  user,  which  changes 
are  reasonable  and  lawful,  but  which  are  at- 
tractive to  children,  and  may  expose  them 
to  danger  if  they  should  yield  to  the  at- 
tractiveness, is  by  that  act  alone  Inviting 
them  upon  his  premises.  The  doctrine  of  im- 
plied invitation  is  not  sustained  by  the  Eng- 
lish cases  and  has  been  utterly  rejected  by 
the  highest  courts"  of  a  number  of  states. 

It  must  be  conceded  that  the  liability  for 
injuries  to  children  sustained  by  reason  of 
dangerous  conditions  on  one's  premises  is 
recognized  and  enforced  In  cases  in  which  no 
such  liability  accrues  to  adults.  This,  we 
think,  sound  in  principle  and  humane  In  i>oli- 
cy.  We  have  no  disposition  to  deny  it,  or 
to  place  unreasonable  restrictions  upon  it. 
We  think  that  the  law  Is  sustained  upon  the 
theory  that  the  Infant  who  enters  upon  prem- 
ises having  no  legal  right  to  do  so,  either 
by  permission,  invitation,  or  license,  or  rela- 
tion to  the  premises  or  its  owner,  Is  as  es- 
sentially a  trespasser  as  an  adult,  but  if,  to 
gratify  a  childish  curiosity  or  In  obedience  to 
a  childish  propensity,  excited  by  the  char- 
acter of  the  structure  or  other  conditions,  he 
goes  thereon,  and  is  Injured  by  the  failure  of 
the  owner  to  properly  guard  or  cover  the 
dangerous  conditions  which  he  has  created, 
he  Is  liable  for  such  injuries,  provided  the 
facts  are  such  as  to  Impose  the  duty  of  an- 
ticipation or  provision;  that  Is,  whether,  un- 
der all  of  the  circumstances,  be  should  have 
contemplated  that  children  would  be  attract- 
ed or  allured  to  go  updn  his  premises,  and 
sustain  injury.  The  principle  Is  well  stated 
in  21  Am.  &  Eng.  Enc.  473,  and  was  cited 
with  approval  In  McGhee's  Case,  supra.  "A 
party's  liability  to  trespassers  dei)ends  upon 
the  former's  contemplation  of  tbe  likelihood 
of  their  presence  on  the  premises,  and  the 
probability  of  injuries  from  contact  with  con- 
ditions existing  thereon."  Immediately  fol- 
lowing this  language,  the  editor  says:  "The 
doctrine  that  the  owner  of  premises  may  be 
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liable  in  negligence  to  trespassers  wIxmm 
presence  on  tbe  premises  was  either  known, 
or  migtit  reasonably  hare  been  anticiitated, 
is  well  applied  In  the  rule  of  numerous  cases 
ttiat  on&  who  maintains  dangerous  imple- 
ments or  appliances  on  uninclosed  premises, 
ot  a  nature  liliely  to  attract  children  In  play, 
or  permits  dangerous  conditions  to  exist 
thereon,  is  liable  to  a  child  who  is  so  Injured, 
though  a  trespasser  at  the  time  when  the  in- 
juries are  receiTcd ;  and,  with  stronger  rea- 
son, when  the  presence  of  a  child  trespasser 
Is  actually  known  to  a  party,  or  when  such 
presence  would  have  been  known,  had  rea- 
sonable care  been  exercised.  •  ♦  •  But 
when,  under  tbe  circumstances,  the  presence 
of  children  on  the  premises  was  not  reason- 
ably to  have  been  anticipated,  there  Is  of 
course,  no  duty  as  to  such  persons  to  hare 
tbe  premises  safe.  And,  likewise,  when, 
though  children  might  have  been  expected  to 
rome  upon  the  property,  no  injuries  to  them 
should  reasonably  have  been  contemplated 
under  the  circumstances,  there  Is  no  negli* 
Rcnce,  and  consequently  no  liability."  Cases 
are  cited  which  sustain  these  propositions. 
We  think  this  the  correct  principle  upon 
which  tbe  liability  should  rest.  As  said  In 
Kramer's  Case,  supra:  "Mere  attractiveness 
of  premises  will  not  bring  a  case  within  the 
exceptional  doctrine."  To  allege  simply  that 
the  machinery,  including  dynamos,  engines, 
etc..  In  an  attractive  building,  in  the  popu- 
lous portion  of  a  city,  "is  calculated  to  at- 
tract and  allure  boys  and  others  to  see  tbe 
machinery,"  does  not  bring  the  case  within 
the  exception  to  the  general  principle.  There 
is  no  suggestion  that  any  boys  bad  been  "at- 
tracted or  allured,"  nor  Is  It  even  averred 
that  the  plaintiCF  was  on  the  premises  to  see 
the  machinery.  On  the  contrary,  the  map 
shows  the  location  of  the  well  into  which  he 
fell  was  on  tbe  side  of  the  all^way,  opposite 
tbe  machinery.  It  Is  not  easy  to  see  how  at 
that  place  the  plaintiff  could  have  seen  the 
machinery.  Again,  there  could  be  no  pos- 
sible danger  In  looking  at  the  machinery. 
The  "attractive  building"  had  large  windows 
and  doors  through  which  "those  machines 
may  be  seen  from  the  street"  and  other 
points.  The  case  Is  in  some  respects  similar 
to  Schmidt  V.  Distilling  Co.,  90  Mo.  284,  1 
S.  W.  868,  2  S.  W,  417,  59  Am.  Rep.  16,  In 
which  a  child  was  scalded  by  falling  Into  a 
pit  or  well  Into  which  pipes  carrying  hot 
water  emptied.  The  court,  after  stating  the 
general  principle,  says:  "The  evidence  in  this 
ease  does  not  show  that  tbe  escape  pipe  at 
its  outlet  on  defendant's  premises,  or  the 
place  Into  which  it  discharged  the  boiling 
water,  was  attractive  to  children.  *  »  • 
There  Is  no  evidence  that  children  were  In 
tbe  habit  of  resorting  to  this  place  for 
amusement  or  otherwise."  We  have  not 
oi^rlocdied  the  allegation  that  the  moving 
machinery  was  calculated  to  attract  and  al- 
lure boys  to  see  tbe  machinery,  and  "what 
may  be  seen  in  tbe  theater."    The  theater 


fronts  on  Main  street.  Its  rear  wall  abuts 
on  the  alleyway.  Just  bow  tbe  machinery, 
114  feet  from  the  front  ot  the  theater,  is  cal- 
culated to  allure  boys  to  see  "what  may  be 
seen"  therein,  is  not  made  clear  by  tbe  com- 
plaint We  do  not  suppose  that  the  learned 
counsel  seriously  contends  that  the  defend- 
ant invited  the  plaintiff,  a  boy,  of  13  years, 
to  look  in  the  back  windows  of  a  theater, 
or  that  it  could  reasonably  have  anticipat- 
ed that  be  would  do  so,  when  he  falls  to 
even  suggest  that  in  truth  he  was  doing  so 
when  he  fell  Into  the  well.  We  have  no  dis- 
position to  narrow  the  limits  of  liability  of 
owners  of  premises  for  Injuries  sustained  by 
a  breach  of  duty  to  young  children,  but,  as 
in  all  other  cases  of  alleged  negligence,  it 
must  appear  that  a  duty  is  imposed  upon  the 
defendant,  and  that,  by  reason  of  its  breach, 
plaintiff  was  Injured.  Legal  rights  and  lia- 
bilities must  rest  upon  some  reasonably  set- 
tled basis  fixed  either  ly  the  common  law 
or  by  statute.  As  was  well  said  by  Judge 
Buchanan:  "While  the  courts  should,  and 
do,  extend  the  application  of  the  common 
law  to  the  new  conditions  of  advancing  civ- 
ilization, they  may  not  create  new  principles 
or  abrogate  a  known  one.  If  new  conditions 
cannot  be  properly  met  by  the  application 
of  existing  laws,  the  supplying  of  needed 
laws  is  the  province  of  the  Legislature,  and 
not  the  judicial  department  of  the  govern- 
ment" The  complaint  fails  to  show  that  de- 
fendant has  violated  any  legal  duty  to  plain- 
tiff imposed  by  the  law.  Again  in  tbe  nu- 
merous cases  which  we  have  examined  we  do 
not  find  any  in  which  a  boy  of  13  years, 
"with  the  usual  Intelligence  of  boys  of  that 
age,"  has  been  permitted  to  rely  upon  the  at- 
tractive allurements  of  machinery  to  chil- 
dren. It  is  not  stated  whether  the  injury 
was  sustained  at  night  or  in  the  daytime. 
If,  as  suggested  on  the  argument,  the  plain- 
tiff was  allured  by  the  desire  to  see  what 
was  going  on  In  the  rear  end  of  the  theater,. 
It  would  be  carrying  the  doctrine  of  "reason-" 
able  anticipation"  far  beyond  any  case  found 
in  the  books  to  hold  defendant  liable.  Thea- 
ters are  to  be  "seen  into"  from  tbe  front 
door.  We  have  not  overlooked  the  authori- 
ties cited  by  plaintifTs  counsel.  Those  in 
which  liability  is  fixed  upon  the  authority 
of  the  "spring  gun"  cases  are  obviously  dis- 
tinguished from  this.  We  have  discussed 
the  "turntable  cases."  There  Is,  undoubtedly, 
some  conflict  In  the  numerous  cases  found  in 
the  reports.  We  have  not  overlooked  the  fact 
that  the  well  was  insecurely  covered.  In  our 
view  the  defendant  did  not  owe  any  duty  to 
plaintiff  to  cover  the  well  at  all,  as  it  was 
under  no  obligation  to  anticipate  that  he 
would  come  upon  its  premises.  If,  as  we 
hold,  be  was  an  unexpected  trespasser  and 
not  within  the  exception  to  the  general  rule, 
It  was  his  duty  to  look  out  for  danger,  and 
not  the  duty  of  defendant  to  provide  against 
danger.  We  are  of  the  opinion  that  tbe  de- 
murrer should  have  been  sustained.    It  is,  of 
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course,  understood  that  we  are  discussing 
the  defendant's  liability  upon  the  principles 
«f  the  common  law.  If,  as  is  frequetitly  done, 
the  municipal  authorities  deem  the  condi- 
tions described  as  dangerous  to  the  public, 
they  may,  by  appropriate  ordinances,  require 
the  owners  to  guard  or  fence  the  premises. 
In  this  way  the  conditions  are  met  without 
Imposing  unreasonable  burdens  upon  proper- 
ty owners.  In  the  majority  of  the  large 
towns  In  the  state  the  residential  and  busi- 
ness lots  are  open.  Fences  have  been  re- 
moTed.  Probably  in  a  large  majority  of 
them  at  times  conditions  exist,  woodpiles, 
coal  bins,  flower  pits,  barrels  for  receiving 
sewage,  and  many  others,  which  are  dan- 
gerous to  persons  passing  over  them  at  night. 
To  impose  upon  the  owners  the  burden  of 
prevision.  In  the  absence  of  any  suggestion, 
that,  by  acquiescence  or  otherwise,  they  had 
given  a  license  to  trespassers,  would  imperil 
the  property  of  innocent  persons.  We  have 
discussed  the  case  at  more  than  usual  length 
because  of  Its  Importance  to  the  public,  and 
because  the  questions  presented  have  not 
heretofore  been  decided  by  this  court 

This  decision  will  be  certified  to  the  superi- 
or court  of  Vance,  to  the  end  that  further 
proceedings  may  be  had  in  accordance  with 
the  course  and  practice  of  the  court 

Error. 


PERRT  et  al.  v.  COMMISSIONERS  OF 
FRANKLIN  CX)UNTY. 

<Supreme  Court  of  North  Carolina.     Oct.  21, 
190&) 

1.  SoHOoi^  Ann  Schooi.  Dibtbicts— Scnooi, 
Taxks— Ahovnt  of  Tax— "Municipal  Cob- 
pokations." 

Const  art  6,  8  1,  directing  the  General  As- 
sembly to  levy  a  poll  tax  equal  to  the  tax  on 
property  valued  at  $300,  but  providing  that  the 
state  and  county  poll  tax  combined  shall  not  ex- 
ceed $2  a  head,  does  not  apply,  as  to  such  limi- 
tation, to  a  special  school  district  created  pur- 
suant to  Revisal  1905,  {  4115,  bat  such  dis- 
trict is  a  public  qnasl  corporation  included 
within  the  term  "municipal  corporations,"  as 
used  in  Const  art  7,  ana  subject  only  to  the 
limitations  contained  in  that  article,  forbid- 
ding a  municipal  corporation  to  contract  any 
debt  or  to  levy  any  tax,  except  for  the  neces- 
sary expenses  thereof,  unless  by  a  vote  of  a 
majority  of  the  qualified  voters,  and  requiring 
all  taxes  levied  to  be  uniform  and  ad  valorem. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Schools  and  School  Districts,  {  234. 

For  other  definitions,  see  Words  and  Phrases, 
vol,  5,  pp.  4620-4e27;   vol.  8,  p.  7726.] 

2.  Elections  —  QuALinoATion  or  Voters  — 
Payment  of  Taxes. 

Const,  art.  5,  {  1,  directing  the  General 
Assembly  to  levy  a  poll  tax  equal  to  the  tax  on 
property  valued  at  ^00,  not  to  exceed  S2  a  head, 
though  it  does  not  apply,  as  to  such  limitation, 
to  a  special  school  district,  does  not  make  It 
possible,  by  the  levy  of  an  exorbitant  poll  tax, 
to  deprive  a  citixen  within  a  special  district 
of  the  right  to  vote,  by  reason  of  Const  art 
6,  {  4,  denying  the  right  to  vote  unless  a  per- 
son shall  have  paid  his  poll  tax,  since  that  sec- 
tion in  addition  provides,  "as  prescritied  by  ar- 
ticle 5,  I  1,  of  the  Constitution." 


Appeal  from  Superior  Court,  Fraiildin 
County:  W.  R.  Allen,  Judge. 

Action  by  John  R.  Perry  and  others  against 
the  commissioners  of  Franklin  county.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

From  the  facts  stated  in  the  complaint  and 
admitted  in  the  answer  It  appears  that,  under 
the  provisions  of  Revisal  1905,  §  4116,  a  spe- 
cial school  district  was  created  in  the  town- 
ship of  Loulsburg,  Franklin  county,  with 
power  to  levy  a  special  tax  of  20  cents  on  the 
$100  worth  of  property,  and  €0  cents  on  each 
taxable  poll,  to  supplement  the  public  school 
fund  apportioned  to  such  district,  provided 
that  such  tax  levy  was  first  submitted  to  the 
qualified  voters  within  the  boundaries  of  said 
special  school  district,  and  .lyiproved  by 
them  in  an  election  held  pursuant  to  law; 
that  said  proposition  for  a  special  tax  was 
ratified  and  approved  by  the  majority  of  the 
qualified  voters  of  the  district,  and  the  tax 
levied  by  the  commissioners  as  provided  by 
the  law;  that  the  board  of  commissioners  on 
the  first  Monday  in  June,  1908,  levied  through- 
out the  county  of  Franklin  a  poll  tax  of  $2 
upon  each  taxable  poll  in  said  county  for 
state  and  county  purposes,  and  in  addition  to 
this  the  commissioners  are  proceeding  to  levy 
and  collect,  from  the  taxpayers  of  said  dis- 
trict, the  property  tax  of  20  cents  on  the 
$100.  and  60  cents  on  the  poll,  making  the 
entire  poll  tax  levied  on  the  taxable  polls  in 
said  district  $2.60.  And  the  complaint  char- 
ges that  such  levy  to  the  extent  of  this  60 
cents  is  unconstitutional  and  void,  as  being 
levied  in  violation  of  article  6,  I  1,  of  the 
state  Constitution.  The  plaintiff,  John  R. 
Perry,  a  resident  and  taxpayer  of  said  dis- 
trict, and  liable  to  payment  of  poll  tax  there- 
in, in  behalf  of  himself  and  other  like  tax- 
payers in  said  district  instituted  this  action 
to  restrain  the  defendants  from  levying  tax, 
alleged  to  be  illegal,  on  the  ground  indicated. 
On  the  hearing  the  restraining  order  was 
dissolved,  and  the  plaintiffs  excepted  and  ap- 
pealed. 

Wm.  H.  Rnflln,  for  appellants.  Bickett  & 
White  and  Hayden  Clement,  for  appellees. 

HOKE,  J.  While  the  question  presented  in 
this  appeal  is  one  of  commanding  Interest 
and  far-reaching  importance  to  the  entire 
state,  Its  correct  solution,  In  our  opinion.  Is 
readily  dedudble  from  decisions  of  this  court 
heretofore  made,  and  which  bear  upon  the 
subject  with  more  or  less  directness.  Article 
5,  S  1,  of  the  Constitution,  after  directing 
that  the  General  Assembly  shall  levy  a  capi- 
tation tax  on  every  male  inhabitant  of  the 
state  over  21,  and  under  60,  years  of  age  and 
that  this  iioll  tax  on  each  shall  be  equal  to 
the  tax  on  property  valued  at  $300,  provides 
that  the  state  and  county  capitation  tax  com- 
bined shall  never  exceed  $2  on  the  head. 
Section  2  of  the  article  provides  that  the 
state  and  county  capitation  tax  shall  be  ap> 
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piled  to  the  purposes  of  education  and  the 
Riipport  of  tbe  poor,  and  that  not  more  than 
25  per  cent  of  rach  tax  In  any  one  year  shall 
be  appropriated  to  the  support  of  the  poor. 
Section  6  of  the  same  article  provides  that 
tbe  taxes  levied  by  the  board  of  commission- 
ers for  connty  purposes  shall  be  levied  In  like 
manner  as  the  state  taxes,  and  shall  never 
exceed  the  doable  of  the  state  tax,  except 
for  a  special  purpose,  and  with  the  special 
approval  of  the  General  Assembly.  Constm- 
ing  these  sections,  tbe  Supreme  Court  at  the 
last  term,  in  Railway  v.  Board  of  Commis- 
sioners of  Mecklenburg  County,  61  8.  E.  090, 
and  Railway  v.  Board  of  Commissioners  of 
Buncombe  County  (N.  C.)  reported  in  61  S. 
E.  700,  has  held  that  this  restriction  on  the 
amount  of  the  poll  tax,  contained  la  section 
1,  shall  be  given  the  significance  which  its 
terms  clearly  Import,  that  tbe  state  and  conn- 
ty capitation  tax  combined  shall  never  exceed 
$2  on  tbe  head,  and  that  this  limit  fixed  on 
the  poll  tax  for  the  purposes  Indicated — that 
la,  for  the  state  and  county — shall  be  always 
observed,  notwithstanding  that  a  given  tax 
may  be  for  some  special  purpose,  and  with 
the  special  approval  of  the  General  Assembly. 
And  in  Wlngato  v.  Parker,  136  N.  C.  369,  48 
8.  E.  774  this  court  has  held  that  the  equa- 
tion of  taxation  established  by  article  5,  {  1, 
only  applied  to  state  and  county  taxation,  and 
did  not  extend  to  municipal  corporations  or 
public  quasi  corporations  other  than  counties, 
but  that  In  reference  to  these  the  regulations 
and  restrictions  in  regard  to  taxation  were 
contained  In  article  7  of  the  ConstitutKHi,  sup- 
plemented by  section  4  of  article  8,  a  section 
which  by  inadvertence  seems  to  have  been 
given  an  improper  placing  in  article  8,  in- 
stead of  article  7.  In  the  opinion.  Chief  Jus- 
tice Clark,  for  the  court,  speaking  to  the 
question,  said:  "It  is  clear  that  this  section 
applies  solely  to  state  and  county  taxation. 
It  requires  (1)  that  the  General  Assembly 
shall  levy  a  capitation  tax  on  every  male  be- 
tween 21  and  60  years  of  age;  (2)  that  It 
shall  be  equal  to  the  tax  laid  on  $300  of 
property  at  cash  valuation;  (3)  that  tbe  coun- 
ty commissioners  may  exempt  from  capita- 
tion tax  In  special  cases,  on  account  of  iK>ver- 
ty  and  infirmity;  and  (4)  that  the  state  and 
county  capitation  tax  shall  never  exceed  $2 
on  the  head.  If  this  section  embraces  munic- 
ipal taxation,  such  taxation  could  very  rare- 
ly be  levied  at  all,  for  In  most.  If  not  all,  the 
counties  this  limit  has  been  reached." 

The  opinion  further  quotes  with  approval 
from  that  of  Merrimon,  C.  J.,  in  Jones  v. 
Commissioners,  107  N.  C.  248,  12  S.  E.  68,  as 
follows:  "In  Jones  t.  Com'rs,  107  N.  C.  248, 
12  S.  E.  69,  Merrimon,  O.  J.,  for  a  unanimous 
court  holds  that  the  equation  prescribed  by 
article  5,  {  1,  does  not  apply  to  municipal 
corporations.  On  page  258  of  107  N.  C,  on 
page  72  of  12  S.  E.,  he  says:  'But  It  Is  settied 
by  many  decisions  of  this  court  that  It  (ar- 
ticle 6,  §  1)  does  not  establish  an  exclusive 
system  or  scheme  of  taxation,  applicable  and 
62  S.E.-S9 


to  be  observed  In  all  cases  and  for  all  pur- 
poses; that  on  the  contrary,  it  applies  only 
to  the  revenue  and  taxation  necessary  for  the 
ordinary  purposes  of  the  state  and  the  sever- 
al counties  thereof.  •  •  •  The  article 
does  not  provide  or  declare  that  the  equation 
so  established  shall  be  of  universal  and  ex- 
clusive application;  It  expressly  mentions 
only  the  state  and  counties  In  connection  with 
the  subjects  of  revenue  and  taxation,  and 
does  not  mention  cities,  towns,  and  other  mu- 
nicipal corporations,  or  make  any  reference 
thereto,  or  provide  for  or  as  to  them.  »  *  • 
And  it  Is  singular  that  it  falls  to  make  some 
reference  to  municipal  corporations  In  such 
respect  If  It  was  intended  to  embrace  them. 
That  It  does  not  so  intend  is  more  manifest 
in  that  they  are  expressly  provided  for  in 
such  respects  in  another  distinct  article  of 
the  Constitution.  *  *  *  Article  7  of  tbe 
Constitution  Is  entitled  "Municipal  Corpora- 
tions," and  is  exclusively  devoted  to  that  sub- 
ject.' This  article.  In  section  0,  provides  that 
'all  taxes  levied  by  any  city  or  town  must  be 
uniform  and  ad  valorem  upon  all  property  In 
the  same,'  and  nowhere  is  there  any  provision 
requiring  the  equation  of  taxation  between 
property  and  polls  to  be  observed.  And  in 
concluding  the  opinion,  he  further  says,  on 
page  263  of  107  N.  C,  on  page  73  of  12  S.  E.: 
'We  are  therefore  of  opinion  that  the  equa- 
tion and  limitation  of  taxation  established  by 
the  Constitution  (article  6,  {  1)  applies  only  to 
taxes  levied  for  the  ordinary  purposes  of  the 
state  and  counties.'  And  again,  at  bottom  of 
page  264  of  107  N.  C,  on  page  74  of  12  S.  E.: 
'We  know  that  it  has  been  said  obiter  in 
several  cases  that  the  equation  and  limita- 
tion of  taxation  referred  to  above  must  be 
observed  In  levying  taxes  for  municipal  pur- 
poses, but  it  has  not  been  so  decided,  cer- 
tainly not  expressly  decided,  nor  can  It  be, 
in  our  judgment,  without  defeating  the  true 
Intent  reasonably  appearing.' "  True,  these 
decisions  are  directly  on  tbe  question  of  the 
equation  of  taxation  established  by  article  6, 
but  every  reason  for  the  ruling  on  the  ques- 
tion of  the  equation  bears  with  full  force  on 
the  subject  of  this  restriction  on  the  amount 
of  the  poll  tax,  with  the  additional  and  con- 
clusive reason  that  such  restriction  in  express 
terms  Is  confined  to  the  "state  and  county. 
capitation  tax."  Again  in  Smith  v.  School 
Trustees,  141  N.  C.  143,  53  a  E.  524,  this 
court,  after  most  careful  consideration,  de- 
cided as  follows:  "(2)  Chapter  204,  p.  581, 
Prlv.  Acts  1905,  creating  a  graded  school  dis- 
trict, and  authorizing  Its  trustees  to  levy  a 
tax  and  issue  bonds  when  the  act  Is  approved 
by  a  majority  of  the  qualified  voters,  is  a 
valid  exercise  of  legislative  authority.  (3) 
The  Legislature  can  create  a  specific  school 
district  within  the  precincts  of  a  county,  in- 
corporate Its  controlling  autborltles,  confer 
upon  them  .certain  governmental  powers; 
and,  when  accepted  and  sanctioned  by  a  vote 
of  the  qualified  electors  within  the  prescribed 
territory,  as  required  by  our  Constitution  (ar- 
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tide  7,  {  7),  may  delegate  to  such  anthorltles 
power  to  levy  a  tax  and  Issue  bonds  In  fur- 
theraace  of  the  corporate  purpose.  (4)  School 
districts  are  public  quasi  corporations,  In- 
cluded In  the  term  'municipal  corporations,' 
as  used  in  article  7,  i  7,  of  our  Constitution, 
and  so  come  within  the  express  provisions  of 
section  7  that  "no  county,  city,  town  or  other 
municipal  corporation  shall  contract  any 
debt,  pledge  Its  faith,  or  loan  its  credit,  etc.; 
nor  shall  any  tax  be  levied,  etc.,  unless  by  a 
vote  of  the  majority  of  the  qualified  voters 
therein.'  And  the  principle  of  uniformity  Is 
established  and  required  by  section  9  of  this 
article." 

In  the  case  of  Smith  v.  Trustees,  the  taxing 
district  was  created  by  special  act  of  the 
Legislature,  and  the  officers  of  the  quasi  pub- 
lic corporation  were  given  authority  to  levy 
and  collect  the  special  tax  provided  for; 
while  In  the  present  case,  the  district  was 
established,  as  stated,  pursuant  to  the  gen- 
eral Law  (Revlsal  1905,  c.  89,  §  4115),  and  the 
taxes  specified  are  to  be  collected  by  the 
board  of  commisslonera.  But  the  main  pur- 
pose of  the  incorporation  Is  the  levying  of  a 
special  tax,  for  a  definite  purpose,  within 
certain  restricted  portions  of  a  given  county 
or  townsltip,  and  levying  it  only  where  sanc- 
tioned by  a  majority  of  the  qualified  voters  of 
the  district,  and  bringing  such  levy  within 
the  other  provisions  and  restrictions  of  ar- 
ticle 7  of  the  Constitution — ^that  addressed 
more  especially  to  municipal  and  other  corpo- 
rations of  a  quasi  public  nature,  as  contem- 
plated by  that  article — and,  whether  the  col- 
lection of  the  tax  was  done  by  specified  local 
agencies  or  by  the  general  authorities  of 
county,  this  was  only  a  ministerial  matter,  a 
question  of  method  simply,  which  was  not  of 
the  substance,  and  should  In  no  way  affect 
the  result. 

From  these  authorities  it  Is  clear  that  the 
tax  in  question,  the  60  cents  in  excess  of  the 
$2  already  levied  for  state  and  county  pur- 
poses, is  not  within  the  restriction  of  article 
6,  I  1,  of  the  Constitution,  but  that  the  same 
is  a  tax  Imposed  for  a  definite  purpose  by  a 
special  taxing  district,  coming  as  a  public 
quasi  corporation,  under  the  provisions  of 
article  7  of  the  Constitution,  and  subject  on- 
ly to  the  limitations  and  restrictions  con- 
tained in  that  article,  notably  in  section  7, 
that  no  county,  city,  town,  or  other  munici- 
pal corporation  shall  contract  any  debt, 
pledge  Its  faith,  or  loan  Its  credit,  nor  shall 
any  tax  be  levied  or  collected  by  officers  of 
the  same,  except  for  the  necessary  expenses 
thereof,  unless  by  a  vote  of  the  majority  of 
the  qualified  voters  therein.  And  of  section 
9,  to  the  effect  that  all  taxes  levied  shall  be 
uniform  and  ad  valorem.  In  aid  oi!  the  con- 
struction we  place  upon  the  provision  of  the 
Constitution  bearing  upon  this  question,  good 
reasons  could  be  suggested  for  the  distinc- 
tion in  the  two  classes  of  taxation.  Anticipat- 
ing, as  the  result  has  proved,  that  the  gen- 
eral state  and  county  taxation  would  very 


generally  reach  the  limit  of  ^,  the  framers 
of  the  Constitution  did  not  deem  it  well  to 
place  an  arbitrary  restriction  on  all  local 
effort  In  communities  whose  enterprise  might 
suggest,  and  financial  condition  Justify,  a 
greater  amount  of  taxation  than  that  allow- 
ed by  the  general  law.  And  it  was  no  doubt 
further  considered  that  the  restriction  con- 
tained In  section  7,  forbidding  the  levy  of  any 
unusual  tax,  except  when  sanctioned  by  a 
majority  of  the  qualified  voters  of  a  given 
district,  would  operate  a;  a  wholesome  checlf 
against  excessive  taxation  or  extravagant  ex- 
penditure. Certain  it  is  that,  with  the  ex- 
ception of  the  restraints  indicated,  the  mat- 
ter Is  not  further  affected  by  the  Constitution, 
but  Is  referred  entirely  to  the  legislative 
will.  As  to  taxation  within  these  special 
districts,  it  Is  theirs  to  observe  or  di»- 
regard  the  equation  established  by  article  5 
In  reference  to  state  and  county  taxes,  and 
to  exceed  or  abide  by  the  limit  established 
in  said  article  in  reference  to  general  taxa- 
tion. And  this  is,  no  doubt,  the  reason  that 
the  convention  In  framing  the  Constitution 
considered  It  especially  pertinent  and  desir- 
able to  Insert  section  4,  art  8,  containing  an 
admonition  that  the  Legislature  should  take 
special  care  to  restrain  these  local  taxing 
districts,  cities,  towns,  and  other  municipal 
corporations,  from  excessive  levies  or  ex- 
travagance and  waste  in  municipal  expend- 
iture. To  establish  such  restraints  as  "wUl 
prevent  abuses"  in  these  matters  Is  the  lan- 
guage of  the  organic  law.  It  is  suggested 
that  the  construction  we  give  to  the  Con- 
stitution will;  in  certain  instances,  make  It 
possible,  by  the  levy  of  an  exorbitant  poll 
tax,  to  deprive  many  citizens  within  a  special 
district  of  the  right  to  vote,  and  this,  by  rea- 
son of  the  provision  of  the  Constitution  "that 
no  person  shall  be  allowed  to  vote  unless  be 
shall  have  paid  his  poll  tax  for  the  previous 
year."  But  not  so.  The  language  of  article 
6,  {  4,  of  the  Constitution,  being  the  article 
relating  to,  and  regulating  the  right  of,  suf- 
frage, provides  that  no  one  shall  be  entitled 
to  vote  unless  he  has  paid  his  poll  tax  for 
the  previous  year,"  as  prescribed  by  article  5, 
{  1,  of  the  Constitution,"  thus  providing  that, 
on  payment  of  the  poll  tax  allowed  and  es- 
tablished In  article  5,  the  right  of  suffrage  in 
this  respect  Is  established,  and  this  poll  tax, 
as  we  have  seen,  can  never  exceed  $2. 

There  is  no  error  In  dissolving  the  restrain- 
ing order,  and  the  judgment  to  that  effect 
rendered  below  Is  affirmed. 

Affirmed. 

CONNOR,  J.  (concurring).  Appreciating 
the  reasons  upon  which  the  well-considered 
opinion  of  Mr.  Justice  HOKE  is  based,  I  am 
constrained  to  concur  In  the  conclusion  reach- 
ed.   My  investigation,  however,  in  Railroad  v. 

Commissioners,  148  N.  C.  ,  61  S.  E.  090. 

impressed  upon  my  mind  the  conviction  that 
the  framers  of  the  Constitution  of  18G3  did 
not  anticipate  that  any  poll  tax  should  be 
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levied  for  other  than  "state  and  county  pur- 
poses," and  for  those  it  should  not  exceed  $2, 
and  should  be  applied  only  to  the  purpose  of 
education  and  the  support  of  the  poor.  I  was 
strengthened  in  that  opinion  by  the  fact  that 
an  examination  of  the  Constitution  of  every 
other  state  in  the  Union  showed  that  no  poll 
tax  Is  levied  except  for  those  purposes.  In  a 
large  majority  of  states  the  poll  tax  is  limit- 
ed to  a  certain  sum,  and  in  none  can  the  limit 
fixed  be  exceeded.  Unfortunately  the  conyai- 
tion  of  1868  dealt  with  the  subject  of  taxation 
In  two  separate  and  distinct  articles  of 
the  Constitution,  thus  giving  foundation  tor 
the  construction  now  adopted  that  the  equa- 
tion and  limitation  do  not  apply  to  municipal 
or  quasi  municipal  corporations;  that  they 
are  subject  to  such  poll  taxation  as  the  Leg- 
islature may  see  fit  to  Impose.  I  do  not  think 
that  the  subject  of  poll  tax  for  other  than 
general  taxation  "for  state  and  county  pur- 
poses" was  considered  by  the  members  of  the 
convention.  No  such  tax  has  ever  been  levied 
other  than  by  the  state,  and  this  was  required 
"to  be  uniform  throughout  the  state."  Amend- 
moit  1835.  The  history  of  the  struggle  in  this 
country  between  those  who,  with  Judge  Cool- 
ey,  regard  all  poll  taxation,  except  in  a  few 
cases,  as  both  unjust  and  impolitic,  and  there- 
fore not  "of  common  resort  In  modem  times," 
and  those  who  have  sought  to  impose  ui>on  the 
privilege  of  citizenship  a  tax  justifies  the 
conclusion  that,  as  In  other  states,  the  poll 
tax  was  to  be  expressly  limited,  both  in  re- 
spect to  its  amount  and  the  purpose  to  which 
it  should  be  applied.  I  cannot  but  think 
that  the  failure  to  do  so  is  unfortunate. 
While  I  sympathize  with  the  tendency  in 
this  state  to  encourage  the  spirit  of  local 
self-government  by  the  establishment,  by  leg- 
islation, of  special  districts  for  the  purpose 
of  providing  for  and  stimulating  public 
schools,  good  roads,  and  other  matters  of 
local  Interests,  I  regret  to  be  compelled  to 
leave  the  question  of  the  amount  of  poll  tax 
which  may  be  levied  open  to  the  changes  and 
chances  of  legislation  and  local  elections.  I 
fear  that  confusion  and  uncertainty  will  fol- 
low. If,  by  establishing  these  local  divisions 
of  our  counties  and  townships  called,  for 
want  of  a  better  term,  quasi  municipal  cor- 
porations, the  poll  tax  may  be  enlarged  to 
any  amount  Is  conceded,  the  constitutional 
restriction,  made  for  the  protection  of  the 
wage-earner,  may  be  largely  legislated  away. 
Prof.  Holland,  In  his  work  Studies  of  State 
Taxation,  gives  some  valuable  Informa^on 
and  reflections  on  the  subject  of  capitation 
taxation.  He  refers  to  the  North  Carolina 
system  as  "a  dead  weight,  which  hangs  so 
heavily  over  the  small  property  owner."  Of 
course  we  have  no  other  duty  or  power  than 
to  declare  the  law  as  the  people,  In  the  ex- 
ercise of  their  sovereignty,  have  made  it 
Speaking,  however,  for  myself  alone,  I  can- 
not but  regard  the  conclusion  to  which  we 


are  brought  as  unfortunate.    The  amount  of 

the  tax  upon  the  man,  the  citizen,  should  be 
fixed  by  the  Constitution,  and  not  left  open 
to  legislative  action  or  local  elections.  The 
extent  to  which  the  poll  tax  may  be  Increas- 
ed through  the  medium  of  quasi  municipal 
corporations  will  be  difficult  to  fix  i^mu  a 
substantial  and  satisfactory  basis.  Fortu- 
nately, in  this  case,  the  t^x  goes  to  the  sup- 
port of  the  public  school,  but  there  is  noth- 
ing in  the  Constitution,  as  we  Interpret  It,  by 
which  such  taxation  may  be  confined  to  this 
purpose.  I  fear  that  a  way  has  been  op^ied 
by  which  the  question,  which  should  be  re- 
moved from  the  domain  of  discussion  and  un- 
certainty, will  become  a  vexatious  and  dis- 
turbing element  of  discord.  Like  the  right  of 
suffrage,  the  capitation  tax  should  be  dis- 
turbed only  by  the  people,  in  the  exercise  of 
their  sovereign  power,  by  amending  their 
Constitution. 


DUFFY  V.  WILLIAMS. 

(Supreme  Court  of  North  Carolina.     Oct.  21, 
1908.) 

OUABDIAN      AND      WaBD      (J      64*)  —  MiXINO 

W'abd's  ahd  Guabdian'b  Funds— Loss  on 

Loan. 

Where  a  guardian  did  not  keep  the  funds  of 
bis. wards  separate  from  his  own,  but  charged 
each  item,  as  he  received  it,  against  himself, 
placing  it  in  his  personal  fund,  his  loan,  when 
on  a  balance  struck  he  owed  them  $589,  of 
|700  in  ills  personal  fund,  taking  a  note  and 
mortgage  to  himself  as  guardian,  was  not  a 
payment  to  them,  but  a  i>er8onal  loan,  so  that, 
ui  the  absence  of  ratification  by  them  on  be- 
coming of  age,  loss  on  the  loan  was  his,  and 
not  theirs. 

W'Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent.  Dig.  IS  294r-299;   Dec.  Dig.  S  «**] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Neal,  Judge. 

Proceedings,  on  the  relation  of  R.  Duffy, 
solicitor,  in  behalf  of  Annie  R.  Williams  and 
others,  against  W.  H.  Williams.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

This  cause  was  before  the  court  at  the  fail 
term,  1903  (133  N.  C.  195,  45  S.  E.  548),  when 
all  matters  In  controversy  were  disposed  of, 
except  the  rents  and  the  Bradham  loan.  It 
was  sent  back  to  the  referee  for  the  purpose 
of  i>a88lng  upon  these  items  In  the  account. 
Upon  the  hearing  the  plaintiffs  abandoned 
their  claim  for  rents.  The  referee  found,  as 
a  conclusion  of  fact,  largely  upon  defendant's 
own  evidence,  that  he  did  not  keep  the  funds 
of  bis  wards  separate  from  his  own,  but 
charged  each  item,  upon  Its  receipt,  against 
himself,  with  compound  interest,  and  placed 
such  money  In  his  personal  funds.  That,  as 
appears  by  his  account,  be  owed  his  wards, 
January  1,  1889,  |o89.19.  On  January  10, 
1889,  he  loaned  to  Bradham  $700,  taking  a 
note  payable  to  himself  as  guardian,  and 
taking  mortgage  on  real  estate,  in  same  ca- 
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pacity,  to  secure  the  loan.  The  money  was 
not  paid,  and  in  his  efforts,  under  the  ad- 
vice of  counsel,  to  foreclose  the  mortgage, 
he  made  a  compromise,  and  bought  the  real 
estate  In  for  $565.10,  talcing  deed  to  his  wards. 
He  also  paid  out  several  amounts,  for  coun- 
sel fees  and  costs,  amounting  to  $122.65.  By 
reason  of  a  defect  or  mistake  in  the  descrip- 
tion of  the  real  estate,  upon  which  defendant 
supposed  he  was  getting  a  mortgage,  a  loss 
was  sustained.  The  referee,  upon  this  conclu- 
sion of  fact,  found  as  a  conclusion  of  law,' 
"that  the  transactions  between  W.  H.  Wil- 
liams and  Geo.  W.  Bradham  were  the  per- 
sonal transactions  of  W.  H.  Williams,  and 
not  transactions  by  him  as  guardian."  He 
held  that  defendant  was  not  entitled  to  cred- 
it for  the  amount  paid  out  for  the  purchase 
of  lot  and  expenses.  Exceptions  were  du- 
ly filed  to  the  referee's  conclusions  of  fact 
and  law.  His  honor  overruled  the  exceptions 
and  confirmed  the  report,  rendering  judgment 
accordingly.  Defendant  excepted,  assigned 
error,  and  api>ealed. 

Rountree  &  Carr,  for  appellant  Stevens, 
Beasley  ft  Weeks,  for  appellee. 

CX)NNOR,  J.  No  question  affecting  the 
bona  fides  of  defendant's  conduct,  in  regard 
to  the  Bradham  loan,  or  his  action  in  re- 
gard to  it.  Is  made.  It  is  found  that  In' his 
action  regarding  the  property  he  acted  under 
advice  of  counsel.  The  difficulty  which  de- 
fendant encounters,  in  his  application  to  have 
the  amounts  claimed  by  him  allowed  as  cred- 
its, grows  out  of  the  finding  of  fact,  which  is 
supported  by  his  own  evidence,  that  on  Jan- 
uary 10,  1889,  be  had  no  funds,  in  the  sense 
of  notes,  bonds,  or  money,  on  hand  belong- 
ing to  his  wards.  He  owed  them,  on  a  bal- 
ance struck,  $589.19.  He  loaned  Bradham 
$700  of  his  own  money,  and  In  perfect  good 
faith.  Intending  thereby  to  secure  to  his 
wards  the  amount  due  them,  taking  a  note 
and  mortgage  to  himself  as  guardian.  He 
could  not  loan  his  wards'  funds,  because  he 
had  none.  He  was  simply  their  debtor  to  the 
amount  of  $589.19.  He  could  not  pay  this 
debt  by  Investing  his  money  In  a  note  and 
mortgage  for  $700,  payable  to  himself  as 
guardian.  If  the  investment  resulted  In  a 
loss  of  the  money,  it  was  his  misfortune,  and 
not  theirs.  If  he  had,  upon  stating  his  ac- 
count, paid  to  himself.  In  money,  the  balance 
due,  by  depositing  In  bank  or  setting  apart 
the  specific  amormt,  separate  from  his  own 
money,  the  money  with  which  alone  he  could 
pay  the  debt  would  have  become  the  property 
of  his  wards.  If  he  had,  as  was  his  duty, 
loaned  out  this  amount,  using  that  degree  of 
prudence  In  regard  to  security  imposed  upon 
him,  be  would,  in  the  event  of  loss,  have  been 
absolved  from  liability.  The  learned  coun- 
sel for  defendant  are  entirely  correct  In  their 
contention  that  only  good  faith  and  due  dili- 


gence are  required  of  a  guardian  In  dealing 
with  his  ward's  money.  The  authority  cited 
by  them,  and  many  others,  sustain  this  posi- 
tion. Covington  v.  Leak,  67  N.  C.  365 ;  Lnton 
V.  Wilcox,  83  N.  a  2&  The  difficulty  la  that 
he  was  not  dealing  with  his  wards'  estate, 
but  with  his  own  money.  If,  upcHi  coming: 
of  age,  the  wards  had,  as  they  were  entitled 
to  do,  ratified  the  transaction  and  accepted 
the  property,  there  would  have  been  no  fur- 
ther liability  on  the  guardian,  but  they  were 
not  compelled  to  do  so.  They  rejected  It,  and 
demanded  the  money  due  them.  This  they 
were  entitled  to  do.  The  only  safe  rule  to  be 
observed  In  dealing  with  trust  funds  is  that 
prescribed  by  the  law — ^to  keep  them  separat- 
ed from  the  personal  funds  of  the  trustee. 

"We  find  no  reason  for  disturbing  the  judg- 
ment.  It  must  be  affirmed. 


OLDHAM  V.  RIEGEB  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  28L 
1908.) 

1.  Justices  or  the  Peaob  (S  134*)— Judo- 
icENTs— Actions  on— Time  to  Sub. 

A  judgment  of  a  justice  of  the  peace  dock- 
eted in  the  superior  court,  as  authorized  by  Re- 
visal  1005,  i  1479,  continues  a  judgment  of  the 
justice  for  every  purpose  save  those  of  lien  and 
execution,  and  as  such,  subject  to  the  limitation 
prescribed  for  such  judgments;  and  an  action 
on  the  judgment  itself  is  barred  after  seven 
years. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  420 ;    Dec.  Dig.  §  134.*] 

2.  Justices   of  the   Peace   (J    134*)— Juna- 
KENTS— Actions  on— Time  to  Sue. 

Revisai  1905,  {i  87,  providing  that  in  the 
administration  of  an  estate.  Judgments  docketed 
and  in  force  shall  have  priority  to  the  extent  to 
which  they  were  a  lien  on  decedent's  property  at 
his  death,  does  not  fix  the  right  of  a  judgment 
creditor  as  of  that  time  and  revive  a  judgment 
barred  by  limitations  at  his  death. 

[Ed.  Note.— For  other  cases,  see  Justices  ot 
the  Peace,  Dec.  Dig.  S  134.*] 

Appeal  from  Superior  Court,  Brunswick 
County;   Long,  Judge. 

Action  by  W.  P.  Oldham  against  Sarah  M. 
Rieger  and  another,  administratrix  and  ad- 
ministrator, respectively,  of  the  estate  of  A. 
W.  Rieger,  deceased.  Judgment  for  defend- 
ants,   and   plaintiff   appeals.     Affirmed. 

See,  also,  145  N.  C.  254,  68  S.  El  109L 

This  Is  an  action  In  the  nature  of  a  cred- 
itor's bill,  brought  by  the  plaintiff  in  behalf 
of  himself  and  all  other  credltora  of  A..  W. 
Rieger,  deceased,  against  the  defendants,  his 
administrator  and  administratrix.  The  plain- 
tiff, W.  P.  Oldham,  alleges  that  he  recovered 
a  judgment  against  A.  W.  Rieger  before  a 
justice  of  the  peace  on  December  14,  1895, 
which  was  docketed  In  the  superior  court  the 
same  day,  and  that  he  requested  the  defend- 
ants to  pay  the  same,  which  they  refused  to 
do;  that  the  judgment  has  not  been  paid. 
He  asks  for  an  accounting  by  the  defendants 
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of  their  admlnlatratlon,  and  the  payment  of 
the  said  Judgment,  or  ita  ratable  proportion, 
ont  of  thC'  assets  In  tlie  possession  of  the  de- 
fendants. Tbe  defendants  answered,  and 
averred  that  they  had  duly  notifled  credit- 
ors of  their  intestate,  by  advertisement,  to 
present  their  claims,  and  that  no  claim  has 
ever  been  presented  to  thein.  They  also 
pleaded  the  statute  of  limitations.  The  case 
was  heard  In  the  court  below  upon  a  case 
agreed,  which  is  as  follows:  (1)  A.  W.  Rie- 
ger,  of  Brunswick  county,  died  intestate  on 
the  3d  day  of  December,  1003,  and  on  the  8th 
day  of  December,  1903,  the  defendants  duly 
qualified  according  to  law  as  his  adminis- 
trator and  administratrix.  (2)  On  the  14th 
day  of  December,  A.  D.  1895,  the  plaintiff 
brought  suit  before  a  Justice  of  the  peace  of 
New  Hanover  county  against  A.  W.  Rleger, 
and  obtained  Judgment  against  him  on  said 
date,  and  on  the  16th  day  of  December,  1895, 
the  plaintiff  caused  a  transcript  of  said  Judg- 
ment to  be  docketed  on  the  Judgment  docket 
of  the  superior  court  of  New  Hanover  county, 
and  on  the  same  date  caused  a  transcript  of 
said  Judgment  from  the  superior  court  of 
New  Hanover  county  to  be  docketed  on  the 
Judgment  docket  of  the  superior  court  of 
Brunswick  county,  which  Judgment  has  not 
beea  paid.  (3)  The  summons  in  this  action 
was  Issued  on  the  16th  day  of  June,  1906. 
(4)  There  has  been  no  final  account  filed  by 
the  defendants  In  settlement  of  their  intes- 
tate's estate.  It  is  agreed  that.  If  upon  the 
foregoing  facts  the  court  should  be  of  the 
opinion  that  the  claim  of  tbe  plaintiff  is 
barred  by  the  statute  of  limitations.  Judg- 
ment is  to  be  entered  for  the  defendants, 
and  If  not,  then  for  the  plaintiff.  Upon  the 
facts  admitted,  the  court  being  of  the  opin- 
ion that  the  plaintiff's  Judgment  is  barred  by 
the  statute  of  limitations,  rendered  Judg- 
ment In  favor  of  the  defendants,  according 
to  the  agreement  of  the  parties.  The  plain- 
tiff excepted  and  appealed. 

Emple  &  Emple  and  Meares  ft  Buark,  for 
appellant 

WALKER,  J.  (after  stating  the  facts  as 
above).  This  court  has  held  in  numerous 
cases  that  the  Judgment  of  a  Justice  of  the 
peace,  which  has  been  duly  docketed  in  the 
superior  court,  becomes  a  Judgment  of  the 
latter  court,  under  the  statute  (Revisal  1905, 
{  1479),  for  the  purpose  only  of  creating  a 
lien  and  of  having  execution  issued  thereon, 
within  the  same  time  as  is  limited  for  Judg- 
ments originally  recovered  in  that  court. 
Ledbetter  v.  Osborne,  66  N.  0.  379;  Hutchi- 
son v.  Symons,  67  N.  C.  156 ;  Birdsey  v.  Har- 
ris, 68  N.  0.  92;  Adams  V.  Guy,  106  N.  C. 
275,  11  S.  D.  685;  Morton  v.  Rlppy,  84  N.  O. 
611;  Mcllhenny  v.  Trust  Co.,  108  N.  C.  311, 12 
8.  B.  1001.  The  subject  is  fully  discussed  by 
Justice  Dinard  In  Broyles  v.  Young,  81  N.  C. 
315,  which  has  been  considered,  in  the  more 
recent   decisions  of  this  court,   as   settling 


the  true  construction  of  the  statute.  The 
plaintiff  in  the  Judgment  may  move  at  any 
time  within  the  10  years  after  the  docketing 
of  the  Judgment  in  the  superior  court,  for 
the  issuing  of  executions  thereon,  upon  no- 
tice to  the  adverse  party,  where  execution 
has  not  Issued  within  three  years.  But  this 
is  not  a  motion  for  execution  to  be  issued, 
but  an  action  upon  the  Judgment  itself.  An 
action  cannot  be  brought  upon  the  Judgment 
docketed  in  the  superior  court,  for  that  is  a 
Judgment  only  for  the  purpose  of  lien  and 
execution.  It  Is  not  a  new  and  Independent 
causa  litis.  When  it  becomes  necessary  to 
sue  upon  the  Judgment,  the  action  must  be 
brought  upon  the  Judgment  of  the  Justice. 
In  Mcllhenny  v.  Trust  Co.,  108  N.  C,  at  page 
814, 12  S.  E.,  at  page  1002,  the  court,  after  re- 
viewing the  authorities,  says:  "At  the  time 
this  action  began  more  than  10  years  had 
elapsed  next  after  the  Judgment  was  docket- 
ed. The  Judgment  was  barred  after  the  lapse 
Of  7  years  from  its  date,  and  the  right  to 
enforce  it  by  execution  (Issuing  from  the  su- 
perior court)  or  otherwise,  was  barred  after 
the  lapse  of  10  years  next  after  the  time  It 
was  docketed." 

But  the  case  of  Daniel  v.  Laughlln,  87  N. 
0.  433,  is  decisive  of  this  case ;  it  being  a  de- 
cision upon  the  very  question  presented  by 
the  facts  which  have  been  admitted  by  the 
parties.  It  was  a  creditors'  suit,  as  this 
action  Is,  and  one  of  the  plaintiffs  declared 
upon  two  Judgments  of  a  Justice  of  the  peace, 
which  had  been  rendered  more  than  7  years 
before  the  action  was  commenced,  and  also 
docketed  In  the  superior  court  The  court 
held  that,  as  it  was  an  action  upon  the  Judg- 
ments, and  not  merely  a  motion  for  execu- 
tions, the  7-year  statute  applied,  and  barred 
a  recovery  of  the  claim.  Justice  RufiSn  thus- 
states  the  law:  "We  do  not  understand 
counsel  who  argued  the  plaintifCs  exceptions 
In  this  court  to  Insist  very  earnestly  upon 
them.  Nor  can  we  ourselves  perceive  any 
error  In  the  ruling  of  the  court  below.  The 
statute  fixes  the  limitation  tb  actions  upon 
Judgments  rendered  by  Justices  of  the  peace 
at  7  years  in  language  so  plain  and  positive 
that  it  leaves  nothing  open  for  construction ; 
and,  notwithstanding  the  fact  that  the  Judg- 
ments declared  on  in  this  case  had  been 
docketed,  they  continued  to  be  the  Judgments 
of  the  Justice  for  every  purpose  and  Intent 
save  those  of  lien  and  execution,  and  as 
much  subject  to  the  limitations  prescribed 
for  such  Judgments  as  though  no  transcript 
of  them  had  ever  been  forwarded  to  the 
superior  court"  Cotmsel  have  asked  us  to 
reconsider  that  decision  and  reverse  the  prin- 
ciple, as  therein  declared,  but  we  must  de- 
cline to  do  so,  as  we  think  the  case  was  cor- 
rectly decided.  An  inspection  of  the  plead- 
ings in  this  case  will  reveal  the  fact  that  the 
action  is  brought  directly  upon  the  Judg- 
ment It  is  true  the  plaintiff  seeks  to  enforce 
its  payment  out  of  the  assets — ^personal  as- 
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sets,  we  assume,  as  no  other  kind  are  mea- 
tloned — in  the  hands  of  the  administrators, 
but  the  relief  so  sought  J>y  the  plaintiff  does 
not  change  the  character  of  the  action  as 
being  one  upon  the  Judgment  It  may  well 
be  added  that  the  Judgment  upon  which  this 
suit  was  brought  was  barred  by  the  7-year 
statute  at  the  time  of  the  Intestate's  death. 
Can  It  be  that  it  has  been  reyived  by  his 
death,  so  that  the  plaintlft  now  occupies  a 
better  position  with  respect  to  It  than  he  did 
before.  We  thlnl:  not.  What  Justice  Ruffin 
says  in  Daniel  v.  Laugblin,  87  N.  C,  at  page 
436,  with  reference  to  Battle's  Revisal,  a  45. 
i  40  (Revisal  1906,  §  87),  is  a  full  answer  to 
the  question. 

The  decision  of  the  court  upon  the  case 
agreed  was  correct,  and  is  sustained. 

Affirmed. 


PATE  T.  TAR  HEEIi  STEAMBOAT  CO. 

(Supreme  Court  of  North  Carolina.     Oct.  28, 
1908.) 

1.  Witnesses  (|  388*)— Impeachment. 

Where,  in  an  action  for  death  of  a  steam- 
boat passenger  by  drowning,  defendant  proved 
the  condition  of  the  bateau  sent  from  the  steam- 
er to  the  rescue  of  deceased,  plaintiff  could,  in 
order  to  lay  the  foundation  for  evidence  to  im- 
peach the  witness,  ask  him  if,  shortly  after  the 
drowning  of  deceased,  witness  had  not  stated 
that  he  could  have  saved  deceased  if  he  liad  had 
another  man  with  him  to  ball  the  water  out  of 
the  bateau. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §»  123a-1237;    Dec  Dig.  i  388.*] 

2.  Shipping  (J  166*)— Cakriaoe  of  Passen- 
gers—Action FOB  Death— Submission  to 
JUBT — Sufficiency  of  Evidence. 

In  an  action  for  death  of  a  steamboat  pas- 
senger through  falling  off  a  boat  and  being 
drowned,  evidence  held  sufficient  to  warrant  the 
submission  to  the  Jury  of  the  question  whether, 
notwithstanding  deceased's  negligence,  defend- 
ant could,  by  the  exercise  of  reasonable  care, 
have  prevented  his  death. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Dec.  Dig.  I  166.*] 

Appeal  from  Superior  Court,  Cumberland 
County;    Long,  Judge. 

Action  by  James  Pate,  administrator, 
against  the  Tar  Heel  Steamboat  Company. 
Judgment  for  plaintiflf,  and  defendant  appeals. 
No  error. 

Civil  action  to  recover  damages  for  the 
death  of  Hector  Lloyd  Pate,  alleged  to  have 
been  brought  about  by  the  negligence  of  the 
defendant  The  following  issues  were  sub- 
mi  ted:  "(1)  Was  the  death  of  the  plalntlfTs 
Intestate  caused  by  the  negligence  of  the  de- 
fendant, as  alleged?  Ans.  Yes.  (2)  Did  the 
plaintiff's  intestate,  by  his  own  negligence, 
contribute  to  his  death?  Ans.  Yes.  (3)  Not- 
withstanding such  negligence  on  the  part  of 
said  intestate,  could  the  defendant,  by  the 
exercise  of  reasonable  care  and  prudence, 
have  prevented  his  death?  Ans.  Yes.  (4) 
What  damages.  If  any.  Is  plaintiff  entitled  to 


recover?  Ans.  $1,000  (one  thousand  dollars)." 
From  the  Judgment  rendered  the  defendant 
appealed. 

Rose  &  Rose  and  Robinson  &  Shaw,  for  ap- 
pellant Q.  K.  Nlmocks,  Sinclair  &  Dye,  and 
Cook  &  Davla,  for  appellee. 

BROWN,  J.  '  It  Is  unnecessary  to  consider 
any  exceptions  arising  upon  the  trial  bearing 
exclusively  upon  the  first  and  second  issues. 
In  consequence  of  the  findings  of  the  Jury 
upon  these  Issues,  the  plaintiff  cannot  re- 
cover, exce^it  upon  the  ground  that,  after  dis- 
covering the  peril  of  the  plaintiff's  intestate, 
the  master  and  servants  of  defendant  failed 
to  make  all  reasonable  efforts  to  rescue  him. 
The  Intestate  was  a  passenger  on  defendant's 
steamer  Tar  Heel  from  Wilmington  to  Fay- 
etteville.  When  about  eight  miles  up  the 
river  from  Wilmington,  at  about  8  o'clock  at 
night,  when  about  to  descend  the  stairway  of 
said  steamer,  which  was  narrow  and  dark, 
with  a  sharp  turn  near  the  bottom,  and  with 
a  loose  step  which  landed  at  the  edge  of  the 
boat,  and  within  18  or  20  Inches  of  the  water's 
edge,  the  intestate  accldently  fell  overboard 
and  was  drowned.  That  it  was  the  duty  of 
the  master  and  crew  to  make  every  reasonable 
endeavor,  consistent  with  the  safety  of  ship 
and  passengers,  to  rescue  their  passenger  after 
discovering  his  situation  is  properly  admitted. 
But  it  la  contended  upon  the  entire  evidence 
that  there  Is  nothing  to  show  any  dereliction 
of  duty  in  this  respect,  and  the  court  was  re- 
quested so  to  charge.  His  honor  thought 
otherwise,  and  submitted  the  question  for  the 
determination  of  the  Jury  und»  the  third  is- 
sue. 

1.  We  think  the  exception  to  the  question 
asked  Andrew  Jackson  upon  cross-examina- 
tion cannot  be  sustained.  The  defendant  had 
proven  by  Jackson  the  conditi(ni  of  the  bateau 
sent  from  the  steamer  to  the  rescue  of  the  in- 
testate. Upon  cross-examination  the  plaintiff 
was  permitted  to  ask  this  question:  "Q.  An- 
drew Jackson,  I  want  to  ask  you  if,  shortly 
after  the  drowning  of  Lloyd  Pate  down  at 
the  river  wharf  at  Fayettevllle,  you  did  not 
state  to  Mr.  Frank  Glover  that  you  could 
have  saved  Lloyd  Pate's  life  the  night  be  was 
drowned  if  you  bad  had  another  man  In  the 
boat  with  you  to  ball  the  water  out  of  the 
boat?  (Objection  by  defendant  overruled,  and 
defendant  excepts;  the  Court  making  its  rul- 
ing understanding  that  it  Is  offered  for  the 
purpose  of  contradicting  the  witness  and  Im- 
peaching him.)  A.  I  do  not  remember  wheth- 
er I  told  him  that  way  or  not  I  rememlier 
Mr.  Glover  asked  me  If  the  boat  leaked  any, 
and  was  there  any  water  in  It  when  I  got 
back.  I  told  him  there  was  some  water  in 
It  when  I  got  back."  Of  course  the  declara- 
tions of  the  boat  hand  made  after  the  oc- 
currence are  incompetent  for  the  purpose  of 
proving  the  dangerous  condition  of  the  bateau. 
Southerland  v.  R.  R.,  108  N.  C.  100,  11  S.  E. 
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189.  But  baTlng  been  examined  by  tbe  de- 
fendant as  its  witness  as  to  the  condition  of 
tbe  bateau,  it  was  competent  to  Impeacb  or 
coutradict  his  evidence  upon  tbat  point,  by  his 
declarations  on  that  subject  to  Glover.  To  lay 
tbe  foundation  for  oSetlng  such  impeaching 
evidence  it  was  proper  to  ask  the  witness,  in 
cross-examination,  the  question  objected  to. 
His  honor  properly  confined  the  scope  and 
effect  of  the  .question  to  "impeaching  evi- 
dence." 

Z  The  evidence  upon  the  question  of  a  dere- 
liction of  duty  In  attempting  to  rescue  the 
intestate  is  not  very  satisfactory;  but,  upon 
a  careful  examination  of  the  record,  we 
think  his  honor  properly  submitted  the  matter 
to  the  Jury  under  the  third  issue.  There 
is  some  evidence  tending  to  prove  unnecessary 
delay  and  confusion  in  the  efforts  to  save  the 
passenger  after  his  peril  was  known;  that  the 
bateau  was  very  leaky  and  unfit;  that  it  was 
not  properly  manned;  that  there  were  no 
lights;  and  that  with  reasonable  alacrity  the 
boatman  with  proper  help  might  have  reached 
tbe  spot  where  the  passenger  sank  in  time  to 
have  saved  him.  The  testimony  offered  for 
defendant  tends  to  prove  that  every  reason- 
able effort  was  made  that  could  have  been 
made,  and  that  the  bateau  was  well  manned 
and  In  good  condition.  This  question  is  one 
«ninently  proper  to  be  decided  by  a  Jury 
under  the  circumstances  of  this  case.  His 
honor's  charge  properly  placed  the  burden  of 
proof  upon  this  Issue  upon  the  plaintiff,  and 
clearly  and  fully  submitted  the  question  for 
tbeir  decision. 

Upon  a  review  of  tbe  record  we  find  ^o 
•irror. 


STATE  V.  DIXON. 

(Snpreme  Court  of  North  Carolina.     Oct.  28, 
1906.) 

1.  CanaifAi.  Law  (J  804*)— TrixI/— Instbtjc- 
TioRS — Rkadino  or  Notes  of  Evidence  to 
Jury. 

Though  a  court  is  required,  on  request,  to 
reduce  to  writing  the  charge  as  to  the  law  of 
the  case.  It  is  permissible  for  the  judge  to  read 
his  notes  of  evidence  to  tbe  Jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  gf  1948, 1951 ;  Dec.  Dig.  i  804.*] 

2.  CBimiTAL  Law  (S  789»)  —  Inbtbuctions — 

KiSLEADINa   iNSTKUCTIOIfS. 

An  instruction  tbat  a  reasonable  doubt  im- 
plies that  the  jury  must  be  satisfied  to  a  moral 
certainty,  and  that,  "if  the  state  so  satisfies  you, 
you  should  return  a  verdict  of  guilty,"  follow- 
ing a  charge  tbat  if  the  jury,  after  having  given 
all  the  evidence  consideration,  reach  the  conclu- 
sion that  the  guilt  of  accused  is  established,  the 
jury  would  not,  in  contemplation  of  law,  enter- 
tain a  reasoDable  doubt,  is  not  misleading  as 
withdrawing  from  the  jury  consideration  of  the 
evidence  offered  by  accus^. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1847,  1904-1922;  Dec.  Dig. 
«  789.»] 


3.  Criuinal  Law   (>  786*)— InsiBircriONB— 

MiSLEADINO  iNSTSnCnONS. 

An  instruction  that,  in  passing  on  the  ev- 
idence of  the  accused,  the  jury  should  take  into 
consideration  the  interest  he  has  in  the  indict- 
ment, and  should  scrutinize  his  evidence  closely, 
but  that  the  Jury  would  not  be  warranted  in  re- 
fusing to  believe  what  accused  said,  because  of 
the  fact  that  he  was  under  indictment,  etc.,  was 
not  misleading  as  expressing  an  opinion  of  the 
court,  or  as  casting  any  suspicion  on  the  testi- 
mony of  accused. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1787,  189f5-1901 ;  Dec  Dig. 
§  78e.«] 

4.  Recbiviro  Stolen  Goods  ({  8*)— Defenses 
—Value  of  Pbopebtt. 

On  a  trial  in  tbe  8u;>erior  court  for  receiv- 
ing stolen  property,  consisting  of  18  hams,  11 
shoulders,  and  8  sides  of  meat,  the  fact  tbat  the 
value  thereof  was  under' $20  was  a  matter  of  de- 
fense, and  it  was  incumbent  on  accused  to  prove 
the  value,  before  he  could  rely  thereon  in  dim- 
inution of  sentence. 

[Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Dec.  Dig.  S  8.*] 

Appeal  from  Superior  Court,  Sampson 
County;   Neal,  Judge. 

James  Dixon  was  convicted  of  receiving 
stolen  property,  and  be  appeals.    Affirmed. 

The  defendant,  James  Dixon  was  convict- 
ed under  the  second  count  In  the  bill  for 
receiving,  and  sentenced  to  two  years  on  tbe 
roads.  From  the  Judgment  pronounced  he 
appealed  to  the  Supreme  Court 

John  D.  Kerr,  F.  R.  Cooper,  and  Stevens, 
Beasley  &  Weeks,  for  appellant  Assistant 
Attorney  General  Clement  and  Falson  & 
Wright,  for  the  State. 

BROWN,  J.  The  evidence  sent  up  with 
the  record  tends  strongly  to  prove  that  on 
Friday  night,  March  6,  1908,  the  smokehouse 
of  one  Bruner,  in  the  county  of  Sampson, 
was  broken  Into,  and  a  large  number  of  bams, 
shoulders,  and  sides  of  meat  were  stolen 
therefrom,  and  that  on  the  next  night  this 
meat  was  found  in  the  smokehouse  of  de- 
fendant. The  meat  was  identified  by  the 
owner,  by  private  marks  or  holes  he  had 
made  at  the  bone.  Tbe  evidence  of  guilt 
not  only  Justified  his  honor  in  submitting 
the  matter  to  the  Jury,  but  it  is  plenary  and 
convincing.  There  are  a  number  of  excep- 
tions to  tbe  testimony,  ail  of  them  without 
merit,  and  we  find  nothing  in  them  which  re- 
quires discussion. 

In  respect  to  the  charge  of  the  court,  there 
are  several  assignments  of  error,  some  of 
which  we  will  notice. 

There  is  nothing  appearing  In  the  record 
to  sustain  the  exception  "that  bis  honor,  after 
having  been  requested  to  put  the  charge  in 
writing,  stated  orally,  at  great  length  and 
with  vigor,  tbe  contentions  of  the  state,  aft- 
er having  read  the  written  charge;  and  the 
oral  statement  of  the  contentions  of  tbe  state 
was  error."  The  written  charge  is  a  full 
instruction,  generally,  as  to  the  law  bearing 
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on  the  charge;  and,  although  required,  up- 
on request,  to  be  In  writing  as  to  the  law 
of  the  case,  it  was  entirely  permissible  for 
his  honor  to  read  his  notes  of  evidence  to  the 
jury.  There  Is  nothing  in  the  record  indicat- 
ing that  the  Judge  stated  verbally  "at  great 
length  and  with  vigor"  the  contentions  of  the 
state  to  the  prejudice  of  the  defendant 

The  defendant  excepts  to  that  part  of  the 
charge  relating  to  the  oft-discussed  subject 
of  the  reasonable  doubt  Judge  Pearson 
doubted  if  this  conunon  formula  had  ever 
been  of  any  practical  benefit  in  the  adminis- 
tration of  the  criminal  law.  But  we  thintc 
whatever  benefit  a  i>er8on  charged  with  crime 
may  get  from  it  was  more  than  given  this 
defendant  when  his  honor  stated  substan- 
tially that  a  reasonable  doubt  implied  that 
the  jury  must  be  satisfied  to  a  moral  certain- 
ty. His  honor  further  told  the  jury  in  that 
connection:  "If  the  state  so  satisfies  you, 
you  should  return  a  verdict  of  guilty."  It 
is  earnestly  contended  that  this  last  expres- 
sion Is  prejudicial  error,  In  that  it  withdraws 
from  the  Jury  any  consideration  of  the  evi- 
dence offered  by 'the  defendant  We  think, 
with  all  respect  to  learned  counsel,  this  ex- 
ertion has  nothing  to  support  it  The  bur- 
den was  upon  the  state,  after  all  the  evi- 
dence was  heard,  to  satisfy  the  jury  beyond 
a  reasonable  doubt  of  defendant's  guilt 
Nothing  in  the  language  complained  of  took 
from  the  jury  the  right  to  weigh  and  consid- 
er the  evidence  offered  in  behalf  of  the  de- 
fendant This  Is  manifest  from  the  lan- 
guage of  the  court  Immediately  following 
the  phrase  excepted  to,  viz.:  "If  the  Jury, 
after  having  heard  all  the  evidence,  and 
having  given  to  it  all  a  fair  and  deliberate 
consideration  In  an  effort  to  reach  the  truth, 
and  having  then  gathered  all  the  light  they 
can  from  the  argument  of  counsel,  and  far- 
ther having  applied  the  charge  of  the  court 
if  the  minds  of  the  jury  then  reach  the  con- 
clusion that  the  guilt  of  the  defendant  is  es- 
tablished, then  the  jnry  would  not  iu  cou- 
templatlon  of  law,  entertain  a  reasonable 
doubt"  How  could  the  jury  entertain  a  rea- 
sonable doubt  If,  after  considering  all  the  evi- 
dence, they  declared  the  guilt  of  the  defend- 
ant to  be  established?  When  a  fact  is  estab- 
lished, it  Is  completely  and  fully  proven.  We 
think  the  precedents  fully  sustain  this  charge 
of  his  honor.  State  v.  Whltson,  111  N.  C. 
6»5,  16  S.  E.  332;  State  v.  Oould,  00  N.  C. 
062. 

The  defendant  excepts  to  that  portion  of 
the  charge  bearing  on  defendant's  credibility, 
viz.:  "In  passing  upon  the  evidence  of  the 
defendant  you  should  take  into  consideration 
the  Interest  they  have  in  the  indictment 
Tou  should  scrutinize  their  evidence  closely. 
You  would  not  be  warranted  in  refusing  to 
believe  what  they  say  because  of  the  fact 
that  they  are  under  indictment  but  you 
should  consider  their  interest  In  the  contest 


and  give  to  what  they  say  such  weight  as 
you  think,  under  all  the  circumstances,  it  is 
entitled  to."  We  think  this  exception  is  with- 
out merit  as  the  charge  distinctly  histructs 
the  Jury  that  they  would  not  be  warranted  in 
disbelieving  what  defendant  testifies  to  be- 
cause he  is  under  indictment  The  instruc- 
tion Is  in  line  with  State  v.  Byers,  100  N.  G, 
617,  6  S.  B.  420,  citing  Flynt  v.  Bodenhamer, 
80  N.  C.  205,  and  State  v.  Hardee,  83  N.  C. 
610.  The  essential  question'  in  every  case 
where  error  la  based  upon  such  instruction 
must  be,  was  the  Jury  thereby  misled  to  the 
prejudice  of  the  defendant?  There  is  noth- 
ing whatever  in  the  language  of  his  honor 
which  can  be  said  to  express  any  opinion 
that  he  entertained,  or  that  was  calculated 
to  cast  any  suspicion  upon  the  defendant's 
testimony.  As  long  as  the  trial  judge  did 
not  cast  suspicion  upon  his  evidence,  we  fail 
to  see  how  the  defendant  was  prejudiced  by 
the  instruction.  We  think  the  charge  also 
sustained  by  the  courts  of  other  states. 
Palmer  v.  State,  70  Neb.  136,  97  N.  W.  235; 
Mcintosh  V.  State,  151  Ind.  251,  51  N.  B.  854. 

The  only  other  exception  we  deem  it  neces- 
sary to  notice  relates  to  the  punishment.  It 
is  contended  that  the  court  could  sentence  to 
no  longer  term  than  12  months,  as  the  value 
of  the  property  was  under  $20.  We  fail  to 
discover  any  such  finding  in  the  record,  or 
any  evidence  to  sustain  such  contention.  The 
property  stolen  consisted  of  18  hams,  11 
shoulders,  and  8  sides  of  meat  and  doubt- 
less the  quantity  of  It  deterred  the  defend- 
ant from  attempting  to  prove  that  the  meat 
was  worth  no  more  than  $20.  However  that 
may  be.  It  was  matter  of  defense,  and  it  was 
Incumbent  on  defendant  to  prove  Its  value  In 
diminution  of  sentence.  State  t.  Harris,  119 
N.  C.  812,  28  S.  B.  148. 

Upon  an  examination  of  the  record  we  find 
no  error  that  we  think  would  require  us  to 
order  another  triaL 

No  error. 


DORTCH  T.  ATLANTIC  COAST  LINE   R. 
CO. 

(Supreme  Court  of  North  Carolina.     Oct  28. 
1908.) 

1.  TsiAi,  (§  851*)  —  Issues  —  Submission  to 

JUBT — SUFFICIBNCT. 

Where  the  issnes  as  framed  were  sufficient 
to  present  to  the  jury  every  defense  that  was 
made  in  the  case,  the  refusal  to  submit  issues 
in  the  form  presented  by  the  defendant  wai  not 
error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  8  834;    Dec.  Dig.  i  351.*] 

2.  Tbial  (8  850*)  —  Issues  —  Submission  to 

JUBT. 

Where  issues  are  sufficiently  definite  to 
afford  each  party  opportunity  to  introduce  all 
pertinent  evidence  and  apply  it  fairly,  the  is- 
sues are,  as  a  rule,  unobjectionable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  828;    Dec.  Dig.  8  850.*] 
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8.  Mabteb   aitd   Sebvaut   ({   112*)  —  Bar 

Place  to  Work — Dutt  of  Railboads. 

A  railroad  company  owes  it  to  its  employia 

to  provide  reasonably  safe  tracks,  and  while  it 

ia  not  required  to  keep  spnr  tracks  np  to  the 

same  standard  as  the  mam  line,  it  must  keep 

them  reasonably  safe  for  the  traffic  over  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  St  218,  221;    Dec.  Dig.  { 

112.*] 

4.  Masteb  ahd  Bebvant  (|  112*)— Injitbt  to 
Sebvant— Neouoekck. 

A  conductor  was  killed  b^  the  derailment  of 
a  car  on  a  spur.  The  rails  m  the  track  lacked 
four  inches  of  meeting  where  the  car  ran  oS, 
and  had  been  in  that  condition  8  or  10  months. 
The  spnr  track  generally  was  in  very  bad  con- 
dition. Held,  to  establish  negligence  of  the 
railroad  company  In  failing  to  provide  a  rea- 
sonably safe  track. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  112.*] 

5.  Masteb  awd  Sebvaut  (J  247*)- Injubt  to 
Sebvabt  —  Contbibittobt  Neouoencb  — 
Fboxikate  Cause. 

A  conductor  in  charge  of  a  train  left  a 
car  on  a  spur  without  setting  the  brakes,  and 
attempted  to  make  a  coupling  without  fastening 
the  brakes.  He  failed,  and  the  car  began  to 
move,  and  be  and  a  brakeman  jumped  on  it 
to  apply  the  brakes,  bnt  the  car  could  not  be 
stopped,  and,  because  of  the  defective  condition 
of  the  track,  it  jumped,  causing  the  death  of 
the  conductor.  Uel4,  that  the  negligence  of  the 
conductor,  in  failing  to  set  the  brakes  before 
making  the  coupling,  and  in  jumping  on  the 
moving  car  with  a  view  to  stop  it,  were  not 
the  proximate  cause  of  the  accident,  but  the 
negligence  of  the  company  in  failing  to  provide 
a  reasonably  safe  track  was  the  proximate 
cause. 

[£d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  797 ;   Dec.  Dig.  i  247.*] 

S.  Masteb  and  Sebvant  (S  240*)— Injubt  to 
Bebvant— Cohtbibutobt   Neglioekce. 
Ordinarily  jumping  on  or  off  a  moving  car 
is  such  contributory  negligence  as   bars  a  re- 
covery for  the  injuries  received. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  7S3;   Dec.  Dig.  {  240.*] 

7.  Masteb  amd  Servant  (f  296*)— Injubt  to 
Servant— Cohtbibutobt    Neoliqence — In- 

BTBDCnONS. 

A  conductor,  in  charge  of  a  switching  train. 
Jumped  on  a  moving  car  to  set  the  brakes,  to 
save  it  from  destruction.  When  he  felt  that 
the  car  was  leaving  the  track,  he  learned  that 
he  was  In  great  danger,  and  jumped  and  was 
killed.  There  was  nothing  to  show  that  he 
knew  of  the  defect  in  the  track  which  caused 
the  derailment.  Had  he  remained  on  the  car, 
he  would  not  have  been  injured.  Held  that 
an  instruction  that,  if  the  conductor's  death 
was  caused  by  his  act  In  attempting  to  get  oS 
the  car,  and  his  conduct  in  that  respect  was 
negligent,  in  that  he  did  not  exercise  the  care 
of  a  man  of  ordinary  prudence  under  similar 
drcamstances,  his  conduct  was  the  proximate 
cause  of  his  death,  properly  submitted  the  issue 
of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  1180-1194;  Dec.  Dig. 
f  298.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Biggs,  Judge. 

Action  by  J.  T.  Dortcb,  administrator  of 
.Gumie  L.  Wiggins,  deceased,  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


Civil  action  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintlfrs  intes- 
tate, Gumle  L.  Wiggins,  who  was  killed  In  de- 
fendant's service  on  March  7,  1907,  tried  at 
April  term,  1908,  of  the  superior  court  of 
Wayne  county,  his  honor  J.  Crawford  Biggs 
presiding.  These  issues  were  submitted:  "(1) 
Was  the  plalntiCTs  intestate  killed  by  the  neg- 
ligence of  defendant  as  alleged  in  the  com- 
plaint? Answer.  Tes.  (2)  Did  the  plaintiff's 
Intestate  by  his  own  negligence  contribute  to 
his  death,  as  alleged  In  the  answer?  Answer. 
^No.  (S)  What  damages,  if  any.  Is  tbe  plain- 
tiff entitled  to  recover?  Answer.  $6,000." 
From  the  judgment  rendered  defendant  ap- 
pealed. 

Aycock  &  Daniels,  for  appellant  W.  T. 
Dortcb,  Shepherd  &  Shepherd,  and  J.  D. 
Langston,  for  appellee. 

BROWN,  J.  It  Is  useless  to  comment  od 
tbe  exception  to  tbe  refusal  of  tbe  court 
to  submit  the  issues  in  the  form  presented 
by  defendant  Tbe  Issues  as  framed  are  suffi- 
cient to  present  to  tbe  jury  every  defense  that 
bas  been  made  In  this  case,  or  that  Is  likely 
to  be  made  in  cases  of  this  kind.  If  Issues 
are  sufficiently  definite  to  afford  each  party 
to  tbe  action  opportunity  to  Introduce  all  per- 
tinent evidence  and  apply  it  fairly,  they  are,, 
as  a  rule,  unobjectionable.  Black  v.  Blade, 
110  N.  O.  398,  14  S.  B.  971;  Pretzf elder  v. 
Insurance  Company,  128  N.  C.  164,  81  S.  B. 
470,  44  L.  R.  A.  424.  The  evidence  in  this- 
case  was  all  offered  by  plaintiff,  and  tended 
to  show  that  plaintiff's  intestate  was  con- 
ductor In  charge  of  the  switching  train  of  the- 
defendant  at  Rocky  Mount  on  tbe  7th  day 
of  March,  1907.  He  had  a  car  of  stone  to  bfr 
placed  on  tbe  spur  track  for  the  use  of  the- 
Rocky  Mount  Mills.  There  were  two  spur 
tracks  there.  The  car  of  stone  was  to  be 
placed  on  the  spur  track  going  down  to  the- 
river.  The  stone  car  was  shifted  onto  the- 
spur  track,  and  left  there  a  short  time  while 
the  other  cars  in  tbe  train  were  placed  on 
the  upper  track.  Then  tbe  engine  came  back 
to  couple  to  tbe  car  of  stone.  When  the  con- 
ductor left  the  car  of  stone  he  failed  to  tie 
tbe  brakes.  His  attention  was  called  to  this- 
before  he  attempted  to  couple,  and  be  was- 
told,  in  the  event  be  missed  coupling  the  car, 
it  would  go  Into  the  river.  Notwithstanding 
this,  be  attempted  to  make  tbe  coupling  with- 
out fastening  the  brakes,  saying  that  he  could 
make  the  coupling.  He  scotched  the  car  with 
wood,  and  signaled  the  engineer  to  move  back 
cautiously.  The  engineer  did  move  cautious- 
ly, but  tbe  car,  being  on  a  curve,  failed  to 
couple,  and  the  car  jumped  tbe  wood  scotch 
and  moved  a  few  feet.  The  conductor  was 
again  told  to  apply  tbe  brakes.  He  got  some 
wood  and  scotched  the  train,  but  did  not  ap- 
ply the  brakes,  saying  that  he  would  make- 
the  coupling  that  time.  Tbe  second  attempt 
failed,  and  tbe  car  jumped  all  tbe  scotches,. 
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and  hj  that  time,  to  nse  the  language  of  the 
witness,  "had  such  momentum  that  no  brake 
could  have  stopped  It"  The  conductor  and 
one  of  his  brakemen  Jumped  on  the  moylng 
car  to  apply  the  brakes.  Following  the  lan- 
guage of  plaintiff's  witness,  "he  did  apply 
them,  but  the  application  did  no  good.  I  was 
watching  him  and  the  car  at  the  time.  Short- 
ly after  getting  on  the  car,  I  saw  a  man,  and 
he  must  have  lost  his  head,  and  swung  out  on 
each  side  next  to  the  mill.  Instantly  the  car 
jumped  the  track,  and  I  heard  Mr.  Wiggins 
groan.  I  ran  to  his  assistance  and  found  him 
dead.  He  was  between  the  car  and  the  mill 
wall."  The  evidence  tends  to  prove  that  the 
car  was  derailed  some  four  or  five  car  lengths 
from  where  it  started,  because  one  of  the 
rails  had  been  moved  out  of  alignment,  and 
had  been  in  that  condition  some  8  or  10 
months.  The  rails  lacked  four  inches  of 
meeting  at  the  point  where  the  car  Jumped 
the  track,  and  where  the  intestate  was  killed. 
The  spur  track  generally  was  in  very  bad  con- 
dition. There  is  also  evidence  tending  to 
prove  that,  "if  the  car  had  not  Jumped  the 
track,  the  plaintiff's  Intestate  would  have 
been  safe  on  top  the  car."  At  the  conclusion 
of  the  evidence  the  defendant  moved  to  non- 
suit The  court  overruled  the  motion.  De- 
fendant excepted. 

That  the  defendant  la  guilty  of  inexcusable 
negligence  In  allowing  its  track,  although  a 
spur  track,  to  get  into  such  dangerous  condi- 
tion 1^  not  a  debatable  question.  If  there  is 
a  duty  which  a  railway  company  owes  to  its 
employes,  as  well  as  its  passengers.  It  Is  to 
provide  a  reasonably  safe  track  over  which 
Its  engines  and  cars  may  be  moved  with  com- 
parative safety.  Of  course  we  do  not  mean 
to  bold  that  spur  tracks  shall  be  kept  up  to 
the  same  standard  of  excellence  as  the  main 
line,  but  It  is  the  duty  of  the  company  to  keep 
its  sidings  and  spurs  In  a  reasonably  safe  con- 
dition for  the  traffic  done  over  them.  All  the 
evidence  shows  that  this  track  was  in  a  des- 
perately bad  condition,  and  that  the  derail- 
ment of  the  car,  which  was  the  occasion  of 
the  Intestate's  death,  was  due  to  its  defective 
state.  At  the  very  point  at  which  the  rails 
were  four  inches  out  of  alignment  the  car 
left  the  track,  under  such  headway  that 
brakes  could  not  stop  it  We  are  not  confined 
here  to  a  prima  facie  case  of  negligence,  evi- 
denced by  the  fact  of  a  derailment  but  we 
have  complete  proof  of  a  condition  of  track 
amounting  almost  to  gross  negligence,  which 
caused  a  derailment  resulting  in  death.  We 
have  also  evidence  tending  to  prove  that  the 
intestate  himself  was  guilty  of  negligence, 
first  In  not  fastening  the  brakes  before  un- 
dertaking to  couple  up  the  car;  and,  second- 
ly, in  Jumping  on  the  rapidly  moving  car  with 
a  view  to  stop  its  headway.  The  question  Is, 
what  negligence  was  the  proximate  cause  of 
his  death?  It  Is  true  that  had  the  Intestate 
not  Jumped  on  the  car  he  would  not  have 
been  killed,  and  there  Is  a  probability  that 
had  he  tied  the  brakes  the  car  would  not  have 


gotten  from  his  control.  The  former,  while 
reckless,  was  In  the  master's  service  and  for 
its  benefit  for  he  was  endeavoring  to  save  the 
car  and  its  load  from  the  river.  The  latter, 
while  the  part  of  wisdom,  did  not  cause  the 
derailment  no  more  than  the  other.  The 
plalntlfTs  intestate  may  have  committed  both 
acts  of  negligence,  and  yet  have  lived  unin- 
jured, had  the  track  been  In  reasonably  good 
condition.  There  Is  no  such  intermingling 
and  co-operation  of  these  alleged  negligent 
acts  of  the  Intestate  with  the  negligence  of 
the  defendant  as  to  indicate  that  the  intes- 
tate's negligence  concurred  with  that  of  the 
defendant  and  helped  to  produce  the  derail- 
ment 7  Am.  &  Eng.  Enc.  374.  Of  course, 
had  the  car  not  been  derailed,  and  had  it 
gone  overboard,  and  had  the  Intestate  been 
drowned,  the  negligence  of  the  defendant  In 
maintaining  so  dangerous  a  track  would  not 
have  been  the  cause  of  his  death,  but  rather 
the  Intestate's  own  careless  conduct  But  it 
is  incontestible  that  the  defective  track  caus- 
ed the  derailment  and  not  the  act  of  the  In- 
testate. We  have  no  difficulty  in  concluding, 
ther^ore,  that  the  negligence  of  the  defend- 
ant was.  In  any  view  of  the  evidence,  the 
proximate  cause  of  the  derailment 

The  next  mooted  question  is  was  the  in- 
testate, at  the  time  of  the  derailment  guilty 
of  contributory  negligence  in  Jumping  from 
the  car?  Ordinarily,  of  course.  Jumping  on 
or  off  a  moving  car  Is  such  contributory  neg- 
ligence as  bars  recovery,  and  it  is  so  held 
generally  In  the  courts  of  this  country. 
Hutchinson  on  Carriers,  i  1177,  citing  many 
cases.  Brown  v.  R.  R.,  108  N.  C.  34,  12  S. 
E.  958;  Burgln  v.  R.  R.,  115  N.  C.  673.  20  S. 
E  473.  But  the  principle  does  not  apply  here. 
Although  the  intestate  risked  life  and  limb  In 
Jumping  aboard  the  car,  be  did  It  In  the  en- 
deavor to  save  it  from  destruction.  There 
is  no  evidence  that  he  then  knew  of  the  gap 
in  the  track  which  caused  the  derailment. 
As  to  that  he  had  a  right  to  believe  that  he 
was  comparatively  safe.  When  he  felt  the 
rapidly  moving  car  was  leaving  the  track,  he 
suddenly  learned  that  he  was  in  a  position 
of  great  danger.  As  the  sequel  proved.  It 
would  have  been  safer  not  to  Jump,  but  un- 
der such  conditions  the  law  does  not  exact 
infallible  Judgment  but  only  reasonable  care 
and  prudence.  Hinshaw  v.  B.  R.,  118  N.  C. 
1047,  24  S.  E.  426.  The  able  and  careful 
Judge  who  tried  this  case  properly  left  that 
to  the  jury,  when  he  Instructed  them:  "If 
you  find  the  derailment  was  caused  by  the 
bad  condition  of  the  track,  but  you  also  find 
that  the  plaintiff's  death  was  caused  by  his 
act  in  attempting  to  get  off  the  car  while  it 
was  passing  between  the  buildings,  and  that 
his  conduct  in  this  respect  was  negligent — 
that  is,  that  he  did  not  exercise  the  care  that 
a  man  of  ordinary  prudence  would  have  ex- 
ercised under  similar  circumstances — then 
such  conduct  on  his  part  would  be  the  prox- 
imate cause  of  bis  death,  and  you  should  an- 
swer the  second  issue,  'Yes.'" 
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Upon  a  careful  review  of  the  entire  record, 
we  are  unable  to  find  any  error  of  wlilcli  tbe 
defendant  has  Just  cause  to  complain. 

No  error. 


SUMRBLL  &  McCOT  ▼.  INTERNATIONAL 

SAM"  CO.  et  al. 
(Supreme  Court  of  North  Carolina.     Oct  28, 
1908.) 

1.  Contracts  (8  346*)  —  Issues,   Pboot  awd 
Vabiaktcb— Amendments— Necessitt. 

A  plaintiff  may  not  declare  on  one  contract 
and  vrithont  amendment  recover  on  another. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  1720;   Dec.  Dig.  J  346.*] 

2.  Sales  (|  81*) — Constbuotioii  of  Cohtbaot 
—Time  of  Deliveky. 

In  reply  to  plaintiffs'  letter  askine  quota- 
tions on  salt,  defendant  replied,  inclosing  quo- 
tations, and  saying  that  it  could  deliver  some 
time  in  October  or  November,  but  conld  not 
guarantee  an  exact  date,  owing  to  the  shipment 
moving  by  water.  Plaintiffs  then  wrote  defend- 
ant to  enter  their  order  for  a  cargo  to  arrive 
about  November  let  to  10th,  and  defendant  an- 
swered that  the  order  had  been  entered.  There- 
after plaintiffs  wrote  requesting  an  earlier  ship- 
ment, to  which  defendant  replied  that  it  could 
not  say  definitely  that  a  shipment  would  arrive 
on  any  particular  date,  but  that  the  salt  would 
be  shipned  as  soon  as  a  boat  could  be  secured. 
Held,  that  do  contract  was  shown  fixing  any 
definite  day  for  delivery. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  217;   Dec.  Dig.  i  81.*] 

Hoke,  3~,  dissenting. 

Appeal  from  Superior  Court,  Iicnoir  Coun- 
ty;   Biggs,  Judge. 

Action  by  George  W.  Sumrell  and  H.  H. 
McCoy,  doing  business  as  Sumrell  &  McCoy, 
against  the  International  Salt  Company  of 
New  York  and  others.  Judgment  for  defend- 
ants, and  plalntiCTs  appeal.    Affirmed. 

Tbe  plalntltr  sues  to  recover  damages  for 
an  alleged  breach  of  contract  made  by  de- 
fendant to  sell  and  deliver  a  cargo  of  salt. 
The  contract  was  made  by  correspondence, 
all  of  wblcli  is  set  out  In  the  record.  The 
pialntUFs  are  copartners,  conducting  a  mer- 
cantile business  In  tbe  town  of  Klnston. 
The  defendant  Is  a  corporation,  doing  busi- 
ness in  the  state  of  New  York,  engaged  in 
tbe  manufacture  and  sale  of  salt,  having  a 
branch  office  In  tbe  city  of  Savannah,  Ga. 
Plaintiffs  allege  that  on  June  11,  1906,  the 
defendant  contracted  to  sell  to  them  250 
tons  of  salt,  for  tbe  sum  of  $1,817.80,  and  to 
deliver  the  same  "at  the  city  of  Newbern, 
between  tbe  Ist  day  of  October,  1906,  and  the 
Ist  day  of  November,  1906."  That  defendant 
failed  to  deliver  said  salt  "in  accordance 
with  Its  contract" ;  that  plaintiffs  were  ready, 
able,  and  willing  to  receive  and  pay  for  said 
salt  in  accordance  with  the  terms  of  the  con- 
tract. That  by  reason  of  tbe  failure  of  de- 
fendant to  deliver  tbe  salt,  plaintiffs  sustain- 
ed $560  damages.  Defendant  denied  that 
it  contracted  to  sell  and  deliver  to  plain- 


tiff, at  Newbern,  the  salt  at  the  time  alleged. 
It  also  denied  that  plaintiff  has  sustained 
any  damage  by  reason  of  its  action  in  tbe 
premises.  Two  issues  were  submitted  to  the 
Jury:  (1)  "Was  the  contract  as  alleged  in 
tbe  complaint,  made  between  tbe  parties, 
and.  If  so,  was  there  a  wrongful  breach  of 
said  contract  by  the  defendant?  (2)  Wbat 
damages  have  the  plaintiffs  sustained  there- 
by?" Upon  tbe  conclusion  of  tbe  evidence 
bis  honor  stated  that  be  would  instruct  tbe 
Jury  to  answer  tbe  first  issue  "No,"  and  tbe 
second,  "Nothing."  Plaintiffs  excepted,  sub- 
mitted to  a  judgment  of  nonsuit,  and  ap- 
pealed. 

Wooten  &  Clark,  B.  R.  Wooten,  and  Shep- 
herd &  Shepherd,  for  appellants.  Loftin, 
Varser  &  Dawson,  for  appellees. 

CONNOR,  J.  Tbe  contract  relied  upon  by 
plaintiffs  Is  evidenced  by  the  correspondence 
between  the  parties,  and  the  answer  to  the 
first  issue  depends  upon  tbe  construction  of 
the  letters.  It  appears  that  defendant's  salt 
works  were  located  at  Scranton,  from  which 
place  tbe  salt  was  brought,  through  the  canal, 
to  New  York,  and  shipped  from  there,  by 
schooner,  to  Newttem.  There  is  no  sugges- 
tion that  It  was  to  be  shipped  by  rail.  H. 
H.  McCoy,  one  of  tbe  plaintiffs,  testifies: 
"Dealings  are  in  writing  by  letter  *  *  • 
which  was  the  contract."  Mie  first  letter  In- 
troduced from  defendant,  dated  May  14, 
1906,  addressed  to  plaintiffs,  acknowledges 
receipt  of  a  letter  asking  for  quotations, 
which  are  Inclosed  "f.  o.  b.  Schooner  New 
Bern.  •  •  •  We  could  make  the  delivery 
of  tbe  salt  to  you  some  time  In  October  or 
November,  at  your  option,  though  you  under- 
stand that  by  reason  of  shipment  moving  by 
water,  an  exact  date  could  not  be  guaranteed 
on  which  it  would  arrive  at  destination." 
On  June  1,  1906,  plaintiffs  wrote  defendant: 
"Referring  to  your  quotations,  May  14th, 
•  •  •  you  can  enter  our  order  for  one 
cargo,  250  tons,  to  arrive  at  Newborn  about 
November  1,  to  10,  1906."  June  11,  1906,  de- 
fendant wrote  plaintiffs:  "Replying  to  your 
favor,  June  let,  we  have,  as  requested,  en- 
tered your  order  for  one  canal  boat  load  of 
salt  say  approximately  240  to  250  net  tons." 
It  will  be  noted  that  plaintiffs  allege  that 
this  letter  closed  tbe  contract  There  was  a 
proposition  to  buy  by  plaintiffs,  and  accept- 
ance to  sell  by  defendant  If  tbe  case  is  to 
turn  upon  these  two  letters,  plaintiffs  have 
failed  to  make  good  their  allegation  that 
the  contract  was  to  deliver  tbe  salt  "between 
the  first  day  of  October  and  tbe  first  day  of 
November  1906."  Tbe  proposition,  made  by 
plaintiffs  June  Ist,  and  accepted  June  11, 
1906,  was  that  tbe  salt  should  "arrive  at 
Newbern  about  November  1  to  10,  1906."  It 
is  clear  that  this  gave  to  tbe  defendants  until 
the  last  day  named,  November  10,  1906,  to 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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dellrer  the  salt.  The  breach  alleged  is  that 
defendant  "failed  to  deliver  said-  salt  as  It 
had  contracted  to  do."  It  is  elementary  that 
a  plalnticr  may  not  declare  upon  one  contract 
and,  without  amendment,  recover  upon  anoth- 
er If  the  rules  of  pleading  were  otherwise, 
a  defendant  would  never  be  able  to  prepare 
his  defense.  If,  upon  the  introduction  of  the 
letter,  the  plaintiffs  had  asked  permission 
to  amend  the  complaint  to  correspond  with 
the  terms  of  the  contract,  his  honor  would, 
as  a  matter  of  course,  have  allowed  them  to 
do  so. 

As  said  by  Pearson,  C.  J.,  in  Shelton  t. 
Davis,  69  N.  C.  824:  "Under  the  Code  a 
plaintiff  may  sue  for  a  horse  and  recover 
a  cow;  but,  In  order  to  do  this,  when  the 
variance  appears,  the  plaintiff  must  obtain 
leave  to  amend  by  striking  out  'horse'  and  in- 
serting 'cow.' "  It  is  said  in  Parsley  v. 
Nicholson,  65  N.  C.  207:  "Every  material  al- 
legation in  the  complaint,  which  Is  denied  by 
the  answer,  must  be  sustained  in  substance 
by  proofs."  This  has  been  uniformly  held 
by  all  courts  in  which  any  degree  of  cer- 
tainty in  pleading  is  required.  It  can  hardly 
be  contended  that  a  contract  to  deliver  salt 
on  November  1,  1906,  is  shown  by  proving  one 
to  deliver  on  November  10,  1906,  any  more 
than  a  cause  of  action  on  a  note,  alleged  to 
be  payable  on  November  1st,  would  be  sus- 
tained by  showing  a  note  due  November 
10th.  In  either  case  the  variance  must  be 
cured  by  an  amendment  Passing  by  this 
view  of  the  case,  we  do  not  think  that.  In 
the  light  of  all  of  the  correspondence  prior 
and  subsequent  to  June  11th,  a  contract  to 
deliver,  either  on  November  Ist,  November 
10th,  or  at  any  other  definite  time.  Is  shown. 
The  letter  of  May  14,  1906,  calls  attention 
to  the  fact  that  "an  exact  date  could  not  l>e 
guaranteed  on  which  It  would  arrive  at 
Newbem."  On  September  Ist  the  plaintiffs 
write  defendant  that  they  wish  the  order 
entered  "to  arrive  at  Newbem  about  Octo- 
ber ISth."  On  September  8d  defendant  re- 
plies, from  Savannah,  Ga.,  that  it  had  or- 
dered shipment  about  October  15th,  saying: 
"It  may  be  necessary  to  ship  this  a  little 
earlier,  on  account  of  conditions  of  freight  on 
the  canal,  but  the  difference  in  time  will  not 
be  enough  to  inconvenience  you."  On  Sep- 
tember 5th  plaintiffs  answer  that  they  want 
the  salt  shipped,  instead  of  October  15th,  in 
time  to  arrive  at  Newbem  October  15th,  or 
as  near  that  date  as  possible.  On  September 
6th  defendant  writes  that  Instructions  had 
been  sent  to  make  shipment,  "so  that,  If  a 
vessel  for  Newbem  could  be  readily  obtained, 
the  salt  should  reach  there  by  about  October 
15tb.  Ton  understand  that  it  Is  not  possible 
to  say  definitely  that  a  shipment  by  schooner 
will  arrive  on  any  particular  day,  but  we 
will  come  as  near  to  the  date  desired  by  you 
as  we  can."  On  October  5th  plaintiffs  write 
to  inquire  whether  the  salt  had  been  shipped. 
"If  not  shipped,  please  do  so  at  once."  Oc- 
tober 8th  defendant  answers  that  the  salt  has 


not  been  shipped,  "but  we  are  keeping  right 
after  the  works,  and,  as  soon  as  a  schooner 
is  secured  to  go  to  Newbem,  your  salt  will 
be  shipped  on  her.  You  understand  there 
are  only  a  limited  number  of  vessels  sailing 
from  New  York  to  Newbem,  and  It  is  not 
always  possible  to  secure  one  promptly,  but 
our  people  are  on  the  lookout,  and  will  ship 
your  salt  at  the  earliest  possible  moment" 
On  October  16th  plaintiffs  write  defendant 
that  they  hope  "you  have  been  able  before 
now  to  ship  onr  saU,  as  our  trade  are  al- 
ready needing  and  wanting.  Giving  you  an 
assortment  as  early  as  we  did,  we  did  not 
anticipate  but  that  you  would  be  able  to  get 
it  to  Newbem  by  November  Ist  anyway,  and 
we  sold  accordingly,  hoping  it  would  be- 
there  by  October  15th,  which  was  the  time 
specified.  Kindly  do  the  very  best  for  na, 
as  we  are  needing  It"  On  October  ^b 
plaintiffs  again  write  defendant  saying:  "We 
thought  that  surely  you  would  get  It  to  New- 
bem by  October  15th  and  allowing  two  wedis 
for  Blow  time,  it  would  have  placed  it  there 
November  1st  We  sold  it  to  our  trade  for 
delivery  between  October  15th  and  November 
Ist,  and  they  are  all  waiting  for  same,  yet  at 
this  time  we  have  no  guaranty  from  yoa 
that  it  will  be  shipped  before  Christmas."' 
Defendant  wired  November  7th  to  plaintiffs, 
"Have  wired  Scranton  for  definite  informa- 
tion regarding  your  shipment  Will  advise 
promptly  as  possible."  On  same  day  plain- 
tiffs write  defendant,  complaining  of  the  de- 
lay, and  stating  that  they  had  sold  to  custom- 
ers, etc.  On  November  13th  defendant  an- 
swers: "Our  people  have  done  everything- 
they  could  to  get  your  salt  off,  and,  as  pre- 
viously advised,  the  reason  for  the  delay  1» 
that  they  have  been  unable  to  get  schooner 
In  which  to  forward  salt  to  Newbem." 
There  was  other  correspondence  of  very  much 
the  same  character,  resulting  in  a  cancella- 
tion of  the  order  by  plaintiffs,  December  4^ 
1906. 

Treating  the  contract  as  closed  by  the  let- 
ter of  June  11,  1906,  and  the  other  letters  as 
evidence  throwing  light  upon  the  language- 
used  In  the  letter  of  June  Ist  and  June  11th, 
we  concur  with  his  honor  that  no  contract  is 
shown  by  which  any  definite  day  was  fixed 
upon  for  the  arrival  of  the  salt  In  Newbem. 
Every  letter  by  both  parties  recognized  the 
fact  that  the  salt  was  to  be  shipped  by 
schooner  from  New  York  to  Newbem,  and 
that  defendant  was  to  ship  on  first  schooner 
which  could  be  secured  for  that  purpose. 
The  liability  of  defendant  was  to  ship. by 
first  available  vessel  or  schooner,  and  not 
an  unconditional  promise  to  deliver  on  any 
definite  day.  If  plaintiffs  had  allied  and 
shown  that  a  vessel  or  schooner  did,  in  fact, 
sail  or,  by  proper  diligence  on  the  part  of' 
defendant,  could  have  been  secured  t^  carry 
the  salt  from  New  York  to  Newbem,  they 
would  have  been  entitled  to  recover  such 
damages  as  they  showed  th^  sustained  by 
such  failure  on  the  part  of  defendant    The 
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defendant  In  ereiy  letter,  both  prior  and 
gubseqnent  to  Jnne  llth;  calls  attention  to 
the  fact  tbat  the  time  of  the  ahlpment  la 
xlependent  upon  securing  a  vessel.  On  No- 
vember 13th  referring  to  the  complaint  of 
plalntllfB  that  the  shipment  has  be^i  delayed. 
It  writes:  "It  is  not  within  our  power  to 
make  any  definite  promise  as  to  the  date." 
Plaintiffs  write  on  the  same  day:  "Since 
September  1st  it  seems  to-  us  that  you  could 
bare  secured  tomiage  for  Newbem,  as  it 
seems  you  have  done  for  other  people." 
These  letters  are  all  introduced  by  platntlfCs. 
They  clearly  establish  a  contract  to  ship  the 
salt  by  the  first  schooner,  which  could  be  se- 
cured, saUlog  from  New  York  to  Newbem. 
The  plaintiffs  prefer  to  allege  and  rely  upon 
an  unconditional  promise  "to  deliver  at  New- 
bem between  October  1st  and  November  1st, 
1906,"  but  they  fall  to  show  that  any  such 
contract  was  made,  or  that  any  contract  was 
made  binding  defendant  to  deliver  at  New- 
bem on  any  definite  day.  There  Is  no  allega- 
tion tbat  a  schooner  or  vessel  sailed  from 
New  York  to  Newbem  between  October  Ist 
and  November  Ist,  or  that,  by  reasonable 
diligence,  defendants  could  have  secured  one. 
The  entire  correspondence  shows  that,  while 
plaintiffs  "anticipated"  that  the  salt  would 
arrive,  and  acted  upon  such  anticipation, 
they  did  not  claim  or  suggest  that  there 
was  an  unconditional  promise  to  deliver  on 
any  day.  They  complained  of  the  delay,  sug- 
gested negligence  on  the  part  of  defendant  In 
making  the  shipment,  and  urged  that  ship- 
ment be  made,  but  defendant,  in  reply,  re- 
peatedly said:  "You  understand  tbat  it  is 
not  possible  to  say  definitely  that  a  shipment 
by  schooner  will  arrive  on  any  particular 
day"  etc.  To  this  plaintiffs  made  no  other 
reply  than  to  urge  shipment.  Upon  a  care- 
ful examination  of  the  entire  correspondence 
we  concur  with  his  honor  that  no  such  con- 
tract as  tbat  alleged  in  the  complaint  has 
been  shown..  This  renders  it  unnecessary  to 
consider  the  exception  to  his  honor's  ruling 
upon  the  second  issue. 
The  Judgment  must  be  affirmed. 

HOKIB,  J.  (dissenting).  I  differ  from  the 
court  in  the  disposition  made  of  this  case, 
and  am  of  opbdion  that,  on  a  perusal  of  the 
entire  correspondence  and  the  parol  evidence 
relevant  to  the  Inquiry,  there  has  been  a 
breach  of  contract  establlBhed  on  the  part  of 
defendant  company,  and  that  the  order  dis- 
missing the  action  as  on  Judgment  of  non- 
suit is  erroneous.  The  first  letter  on  part 
of  plahitlff,  of  date  June  Ist,  is  In  substance: 
"That  you  can  enter  our  order  for  one  cargo 
of  250  tons  of  salt,  to  arrive  at  Newbem 
about  November  1,  to  10,  1906.  We,  of 
course,  will  give  you  assortment  later,  as  we 
wish  as  long  a  time  as  possible  to  sell  our 
trade  and  make  up  quantity  of  each  kind." 
On  Jnne  llth  defendant  answers:  "Reply- 
log  to  yonr  favor  of  June  Ist,  we  have,  as  re- 
quested,  entered  yonr  order  for  one  canal 


boat  load  of  salt,  say  approximately  240  to 
250  net  pounds.  You  can  give  us  assortment 
any  time  up  to  September  1st,  but  the  earlier 
you  can  give  it  the  better."  On  September 
1st  plaintiff  writes  to  defendant,  giving  the 
assortment  referred  to,  to  "arrive  at  New- 
bem about  October  15th ;  100  lbs.  table  salt ; 
100  3  lb.  bags  table  salt,  etc,  etc  Please 
have  same  shipped  «/o  A.  &  N.  0.  Co."  De- 
fendant, replying  to  this  letter,  wrote  as  fol- 
lows: "We  have  your  valued  favor  of  the 
first,  with  assortment  for  your  boat  load  of 
salt,  which  we  are  to-day  forwarding  to  the 
works,  with  instruction  to  ship  about  Octo- 
ber 15th.  It  may  be  necessary  to  forward 
this  a  little  earlier  on  account  of  conditions 
of  freight  on  the  canal,  but  the  difference  in 
time  will  not  be  enough  to  inconvenience 
you,"  etc  On  September  5th,  plaintiff  wrote: 
"We  are  in  receipt  of  your  favor  of  the  3d, 
in  regard  to  shipping  date  of  our  cargo  of 
salt,  and  you  have  it  wrong.  Instead  of 
shipping  October  15th,  we  want  it  shipped 
from  salt  works  in  time  to  arrive  at  New- 
bem about  October  15th,  or  as  near  that 
date  as  possible."  Defendant  replied,  on  Sep- 
tember 6th,  as  follows:  "We  have  your  fa- 
vor of  the  15th,  with  reference  to  your  or- 
der. We  sent  this  in  with  Instractlona  to 
make  shipment,  so  that  if  a  vessel  for  New- 
bem could  be  readily  obtained,  the  salt 
should  reach  there  by  October  15th.  You 
understand  that  it  is  not  possible  to  say  defi- 
nitely tbat  a  shipment  by  schooner  will  ar- 
rive on  any  particular  day,  but  we  will  come 
as  near  to  the  date  desired  by  you  as  we 
can." 

There  was  quite  an  amount  of  correspond- 
ence after  this  date,  the  plaintiffs  complain- 
ing of  a  failure  on  the  part  of  defendant  to 
deliver  the  salt,  as  per  contract,  and  stat- 
ing the  disappointment  and  injury  to  plain- 
tiff and  his  customers  incident  to  such  fail- 
ure, and  defendant  explaining  why  this  was 
not  done.  But  the  letters  set  out  indicated 
the  contract  between  the  parties  If  there 
was  one.  The  testimony  further  shows  that 
defendant,  writing  at  different  times  in  ex- 
planation of  delay,  had  failed  to  deliver  to 
plaintiffs  any  salt  till  date  December  4tb,' 
when  the  order  was  finally  canceled.  Here 
was  an  order  for  salt,  for  use  In  the  ap- 
proaching winter  season,  placed  In  ample 
time,  and  accepted  for  delivery  on  or  about 
October  15th.  If  it  l>e  granted  that  some 
margin  was  contracted  for,  owing  to  the  un- 
certainties attendant  upon  a  shipment  by 
water,  the  purpose  and  terms  of  the  contract 
both  gave  clear  indication  that  this  margin 
was  not  to  cover  a  period,  at  most,  greater 
than  two  weeks,  and  that  both  parties  so 
understood  it  And  by  reason  of  this  mar- 
gin, too,  the  contract  declared  on  is  not  re- 
quired to  be  set  out  with  the  same  exact- 
ness of  statement  as  under  other  and  differ- 
ent conditions.  The  uncertainty  was  rather 
in  the  delay  usually  incident  to  water  ship- 
ment after  It  had  commenced,  and  there  was 
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no  Indication  given  tliat  the  uncertainty  of 
procuring  a  vessel  for  the  purpose  would  in 
any  way  affect  the  time  of  delivery  when  the 
contract  was  entered  into,  or  until  after  a 
delay  in  breacti  of  such  contract  agreement 
had  become  manifest;  and,  if  it  were  other- 
wise, the  margin  allowed,  as  stated,  was  evi- 
dently not  to  extend  to  a  period  greater  than 
two  weeks. 

The  correspondence  between  the  parties, 
after  it  became  apparent  that  a  delay  would 
occur,  will  give  some  light  on  the  matter,  and 
tends  to  Justi^,  I  think,  the  position  that 
there  bad  been  a  wrongful  delay  on  the  part 
of  defendant,  and  in  breach  of  its  agreement. 
On  October  5th  plaintiffs  wrote  as  follows: 
"Kindly  advise  if  our  cargo  of  salt  has  been 
shipped,  and  if  so,  when  it  is  due  to  arriva 
If  not  shipped,  please  do  so  at  once.  Await- 
ing your  reply,"  etc.  On  October  8th  defend- 
ant replied:  "We  iiave  your  favor  of  the 
5th  Inst.  Tour  salt  has  not  yet  been  ship- 
ped, but  we  are  keeping  right  after  the 
works,  and  as  soon  as  a  schooner  is  secured 
to  go  to  Newl)em,  your  salt  will  be  shipped 
on  her.  Yon  understand  there  are  only  a 
limited  number  of  vessels  sailing  from  New 
York  to  Newbem,  and  it  is  not  always  pos- 
sible to  secure  one  promptly,  but  our  peo- 
ple are  on  the  lookout,  and  will  ship  your 
salt  at  the  earliest  possible  moment"  On 
October  16th  plalntlfts  wrote:  "We  trust 
you  l)efore  now  have  been  able  to  ship  our 
salt,  as  our  trade  is  already  needing  and 
wanting  same.  Giving  you  the  assortment 
as  early  as  we  did,  we  did  not  anticipate  but 
that  you  would  be  able  to  get  it  to  Newbem 
by  November  Ist  anyway,  and  we  sold  ac- 
cordingly, hoping  it  would  be  there  by  Oc- 
toI>er  15tb,  wbicb  was  time  specified.  Kindly 
do  the  very  best  for  us,  as  we  are  needing 
it."  On  October  30th  plaintifTs  wrote  as  fol- 
lows: "On  September  1st,  when  we  gave 
you  assortment  for  our  cargo  of  salt,  we 
thought  that  surely  you  would  have  ample 
time  to  get  t6  Newbem,  N.  C,  by  October 
15tb,  and  allowing  two  weeks  for  slow  time, 
It  would  have  placed  It  there  on  November 
1st  We  sold  it  to  our  trade  for  delivery  be- 
tween Octol)er  15th  and  November  Ist  and 
they  are  all  wanting  same,  yet  at  this  time 
we  have  no  guaranty  from  you  that  it  will 
be  shipped  before  Christmas,  which  you  can 
readily  see  is  placing  us  In  an  embarrassing 
position  to  our  trade.  Some  of  our  competi- 
tors take  pleasure  In  telling  the  trade  that 
we  would  not  be  able  to  deliver  the  salt, 
and  at  the  present  time  this  is  true,  although 
it  Is  no  fault  of  ours.  We  will  thank  you  to 
give  us  some  definite  Information  promptly. 
In  order  that  we  can  tell  our  trade  when 
they  may  expect  the  salt.  We  would  also 
appreciate  It  If  you  would  advise  us  if  you 
have  already  shipped  any  cargoes  to  New- 
bem, because,  should  our  trade  supply  them- 
selves, we  would  then  have  no  output  for 


the  quantity  bought  from  you.  As  this  is 
very  important  to  iis,  we  trust  you  will  give 
us  full  Information  promptly."  On  Novem- 
ber 7th  defendant  wired  plaintiffs:  "Have 
wired  Scranton  for  definite  information  re- 
garding your  shipment.  Will  advise  as 
promptly  as  possible."  On  November  Tth 
plaintiffs  wrote  defendant  as  follows:  "We 
wrote  you  some  days  ago  in  regard  to  our 
cargo  of  salt,  and  as  yet  have  no  reply,  and 
we  wired  you  to-day  as  follows:  'Wire  some- 
thing definitely  concerning  arrival  our  cargo 
salt ;  Important' — which  we  now  confirm,  and 
await  your  prompt  reply.  We  are  very  much 
surprised  at  this  late  day  not  to  have  any 
notice  of  shipment  for  if  it  now  has  to  be 
shipped  and  take  several  weeks,  it  will  ar- 
rive too  late  for  our  trade,  as  all  are  now 
wanting  and  needing  salt,  and  you  certainly 
have  placed  us  in  an  embarrassing  position. 
Other  people  have  had  salt  to  arrive  at  New- 
bem, and  In'  fact  we  were  notified  to-day 
from  Newbem  that  ours  had  arrived,  and 
went  around  and  told  our  customers  would 
be  here  In  few  days,  and  later  we  were  ad- 
vised that  It  was  for  T.  W.  M.  &  Co.  Cer- 
tainly buying  at  the  early  date  we  did,  and 
then  giving  specification  on  September  1st 
It  Is  strange  that  others  should  receive  theirs 
before  we  do,  and  after  our  trade  have  bought 
elsewhere,  we  will  then  have  no  use  for  the 
salt  It  cost  us  considerable  time  and  mon- 
ey to  sell  this  cargo,  and  after  having  done 
so,  it  Is  hard  to  have  to  disappoint  our  trade, 
besides  losing  the  profit,  and  we  must  say 
that  it  does  not  seem  to  us  as  If  we  have 
been  given  a  square  deal.  We  trust  yon 
will  favor  us  with  a  prompt  reply,  fully  ex- 
plaining." 

As  heretofore  stated,  I  am  of  opinion  that 
this  correspondence,  and  the  parol  testimony 
relevant  to  the  Inquiry,  clearly  shows  that 
there  was  a  breach  of  contract  on  part  of 
defendant  company,  calculated  to  work  the 
plaintiffs  substantial  wrong,  and  that  the 
matter  should  have  been  submitted  to  the  Ju- 
ry for  decision. 


WIIiSON  et  al.  v.  FISHER  et  al. 

(Suprame  Court  of  North  Carolina.     Oct  28. 
1908.) 

1.  MOBTOAOES   (I   1*)— DEFTNID. 

A  "mortgage"  is  a  conveyance  by  a  debtor 
to  his  creditor,  or  to  some  one  in  trust  for  him, 
as  a  security  for  the  debt.  Whatever  Is  sub- 
stantially this  is  held  to  be  a  mortgage  in  a 
court  of  equity. 

[Ed.  Note. — For  other  cases,  see  Morteages, 
Cent.  Dig.  «  1;    Dec.  Dig.  {  l.» 

For  other  definitions,  see  Words  nnd  Phrases, 
vol.  6,  pp.  4696-4606 ;    vol.  8,  p.  7725.] 

2.  MoBTOAOBS  (8  33*)— EQurTABLE  MoBTGAqe. 

A  deed  conveying  premises,  in  the  nsual 
form,  for  a  recited  conidderation,  and  stipulat- 
ing that  if  first  parties  paid  the  amount  in- 
serted in  the  deed,  with  interest  within  a  time 
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fixed,  the  deed  ataonld  be  Toid,  and  catting  off 
the  equity  of  redemption  by  the  payment  of  a 
fixed  amount  by  second  party,  was  a  mortgage. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  63 ;    Dec.  Dig.  I  33.*] 

3.  Mortgages  (§  38*)— Evidence  as  to  Chab- 
ACTEB  OF  Transaction— Sufficiency. 

Evidence  held  to  show  that  the  transaction 
was  a  loan,  to  be  secured  by  mortgage,  and  not 
an  absolute  conveyance. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  (  108;    Dec.  Dig.  i  38.*] 

4.  Mortgages  (|  20*)— Equity  of  Bedeuf- 

TION— AaBEKMEVrT     lO     SURBEHOEB— VAUD- 
ITT. 

An  agreement,  made  at  the  execution  of  a 
mortgage,  to  surrender  the  equity  of  redemption 
tor  a  fixed  amount,  is  invalid. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
C«it.  Dig.  I  21 ;  Dec.  Dig.  i  20.*] 

5.  Mobtoaoks'  (S   203*)  —  Ikfbovements    bt 

MOBTOAGEB— ACCOUNTINO. 

Though  a  mortgagee  in  possession  is  not 
entitled,  as  a  general  rule,  to  pay  for  improve- 
ments, yet,  where  equitable  relief  is  sought  after 
a  long  lapse  of  time,  there  should  be  an  ae- 
connting  as  against  rents  for  such  enhance- 
ment in  value  as  may  be  due  to  permanent  im- 
provements. 

[BM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  IMg.  §  542;  Dec.  Dig.  |  203.*] 

Appeal  from  Superior  Court,  Pender  Coim- 
ty;  Neal,  Judge. 

Action  by  G.  W.  Wilson  and  others  against 
J.  O.  Fisher  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.     Error. 

On  and  prior  to  December  8,  1894,  Callie  F. 
Wilson,  wife  of  plaintiff  G.  W.  Wilson,  and 
mother  of  the  other  plaintiffs,  was  the  owner 
of  the  land  In  controversy.  She  bad  Joined 
with  her  husband  in  the  execution  of  a  mort- 
gage on  said  land  to  Gibson  James,  for  the 
puriMse  of  securing  the  payment  of  a  debt 
of  her  said  husband,  amounting  on  said  date 
(December  8,  1894)  to  the  sum  of  $100.  The 
debt  was  overdue,  and  Mr.  James  was  press- 
ing Wilson  for  payment  lit  this  condition 
of  affairs  defendant  Fisher  says:  "Wilson 
had  been  to  me  to  borrow  money.  I  told  Wil- 
son tbat  I  would  give  him  12  months  to  re- 
deem the  land."  Mr.  J.  R.  Marshbum,  a  wit- 
ness for  defendant,  thus  describes  the  trans- 
action, which  Fisher  says  is  correct:  "Wilson 
was  in  destitute  circumstances,  and  was 
around  everywhere,  trying  to  borrow  the 
money  to  pay  James'  mortgage.  He  offered 
me  the  land  for  $150;  asked  me  to  try  to  sell 
'the  land  or  borrow  the  money  for  him.  I  told 
Fisher  about  Wilson's  land,  and  told  him  I 
thought  it  a  pretty  good  chance.  I  told  Wil- 
son that  I  thought  Fisher  would  buy.  Then 
Fisher  and  Wilson  traded.  Fisher  advanced 
1100  to  Wilson,  I  drew  deed.  Fisher  was 
to  pay  $100  down.  If  Wilson  and  wife  should 
pay  back  $100  and  8  per  cent  Interest,  deed 
stood  null  and  void;  and,  if  not,  then  Fisher 
was  to  pay  $50  more,  then  deed  was  good. 
Wilson  said  he  had  received  the  $50  and  had 
rented  the  land  from  Fisher." 

The  portions  of  the  deed  pertinent  to  the 


controversy  are  as  follows:  The  land  is  con- 
veyed in  the  usual  form,  for  a  recited  con- 
sideration of  $100.  Immediately  following 
the  habendum  are  these  words:  "The  con- 
dition of  this  deed  of  conveyance  is  such  that 
if  the  said  parties  of  the  first  shall  well 
and  truly  pay,  or  cause  to  be  paid,  the  in- 
serted amount  in  this  deed,  together  with  in- 
terest at  8  p»  cent,  per  annum,  at  the  ex- 
piration of  12  months  from  date  of  deed, 
then  this  [deed]  shall  be  null  and  void."  On 
the  margin  of  the  deed,  in  the  handwriting 
of  the  draftsman,  written  before  the  deed 
was  signed,  are  these  words:  "Provided,  fur- 
ther, that  if  the  party  of  the  second  part 
fall  to  pay  a  certain  bond  or  note  bearing 
even  date  herewith,  to  the  amount  of  $50, 
then  this  deed  to  be  null  and  void;  otherwise, 
to  be  in  full  force  and  effect.  And  the  said 
parties  of  the  first  part  shall  immediately 
render  up  possession  of  the  said  hereby 
granted  property  to  the  said  party  of  the  sec- 
ond part"  The  deed,  with  the  •  marginal  ^ 
addition,  was  duly  registered.  Callie  J.  Wil- 
son died  May,  1902.  Wilson  never  paid  any 
part  of  the  debt,  but  upon  its  maturity  took 
the  $50  from  Fisher  and  he  took  the  land. 
Wilson  rented  two  years  and  moved  away. 
Wilson  says:  "If  I  paid  him  $100,  the  land 
was  to  be  mine.  If  I  did  not  pay  him  the 
$100,  be  was  to  pay  me  the  $50,  and  the  land 
was  to  be  his."  There  is  no  substantial  con- 
troversy in  regard  to  the  terms  of  the  con- 
tract and  the  conditions  under  which  it  was 
entered  into.  The  opinion  of  the  witnesses 
as  to  the  real  value  of  the  land  at  the  date 
of  the  deed  varies  from  $150  to  $400.  Fisher 
says  that  he  made  some  little  Improvement 
on  the  land;  took  In  just  a  little  land,  and 
moved  some  old  buildings;  sold  to  defend- 
ant Bullock,  for  .$550,  this  and  another  piece 
of  land.  The  rent  was  worth  some  $20  or 
$25. 

Plaintiffs  requested  his  honor  to  hold,  as 
a  matter  of  law,  upon  an  inspection  of  the 
deed,  that  it  was  a  mortgage.  This  was  de- 
clined. Plaintiffs  excepted.  At  the  close  of 
the  evidence  plaintiffs  asked  his  honor  to 
instruct  the  jury  that,  tipon  a  consideration 
of  all  the  evidence,  they  should  find  that  the 
paper  writing,  executed  by  Wilson  and  wife 
to  Fisher,  was  a  mortgage,  and  that  they 
should  answer  the  issue  accordingly.  This 
was  declined,  and  plaintiffs  excepted,  sub- 
mitted to  a  Judgment  of  nonsuit,  and  ap- 
pealed. 

R.  G.  Grady  and  Kenan  &  Herring,  for 
appellants.  Rountree  &  Carr  and  Stevens, 
Beasley  &  Weeks,  for  appellees. 

CONNOR,  J.  We  are  of  the  opinion  that, 
if  there  had  been  any  controverted  allega- 
tions of  fact,  the  more  orderly  course  of  pro- 
cedure would  have  dictated  to  plaintiffs  to 
note  their  exception  and  await  the  verdict 
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under  the  Instruction  of  tbe  conrt,  noting 
-exceptions  as  they  may  have  been  adTlsed. 
By  declining  the  Instruction  asked,  bis  honor 
did  not  Intimate  that  they  could  not  recov- 
-er,  thereby  driving  them  to  elect  whether 
they  would  submit  to  a  nonsuit  or  have  a 
Judgment  against  them.  It  may  be  that  his 
honor  was  of  the  opinion  that  the  legal  char- 
acter of  the  Instruction  was  dependent  upon 
the  Intention  of  the  parties,  which  was  a  fact 
to  be  found  by  the  jury.  However,  as  we 
differ  with  bis  honor  upon  the  construction 
«f  the  deed,  there  was  nothing  to  be  submit- 
ted to  the  Jury.  In  our  opinion,  the  deed  was 
upon  its  face  a  mortgage,  with  a  provision 
-cutting  off  the  equity  of  redemption  by  the 
payment  of  $50  by  the  mortgagee.  If  the 
debt  of  |100  was  not  paid  at  maturity. 
There  was  an  absolute  conveyance,  with  a 
well-defined,  unmistakable  clause  of  defea- 
aance,  entitling  the  grantor  to  defeat  the  deed 
by  paying  the  amount  loaned.  But  for  the 
ma^glna^  addition,  no  question  could  have 
arisen  respecting  the  character  of  the  deed 
or  the  rights  of  the  parties  to  it  There  be- 
ing no  power  of  sale,  the  only  method  by 
which  the  equity  of  redemption  could  have 
been  foreclosed  was  by  a  civil  action  in  the 
nature  of  a  bill  In  equity,  followed  by  a 
judgment  giving  the  mortgagor  a  reasonable 
time  within  which  to  redeem,  and,  upon  fail- 
ure to  do  so,  to  direct  a  sale  of  the  prop- 
erty In  accordance  with  the  course  and  prac- 
tice of  the  court  The  testimony  of  Fisher 
and  Harshbum  shows  that  the-  real  trans- 
action was  a  loan  of  money,  secured  by  a 
conveyance  of  the  land,  with  a  right  to  re- 
deem by  paying  the  "amount  Inserted"— $100. 
Hopkins  on  Real  Property,  p.  186;  WliMn 
V.  Weston,  57  N.  C.  850.  In  Robinson  v.  WIl- 
loughby,  65  N.  O.  520,  Rodman,  J.,  says:  "A 
mortgage  Is  a  conveyance  by  a  debtor  to  his 
creditor,  or  to  some  one  In  trust  for  him,  as 
a  security  for  the  debt  Whatever  is  sub- 
stantially this  is  held  to  be  a  mortgage  in  a 
court  of  equity,  and  the  debtor  has  a  right 
to  redeem."  The  same  learned  judge  says: 
"In  the  present  case  the  express  terms  of  the 
writing  Indicate  a  mortgage,  and  the  circum- 
stances do  not  contradict,  but  sustain,  this 
view."  This  language  Is  peculiarly  appli- 
cable to  this  appeal.  The  plaintiff  was  In 
debt,  he  was  trying  to  borrow  money.  Fisher 
says:  "Wilson  had  been  to  me  to  borrow 
money.  I  told  him  that  I  would  give  him  12 
months  to  redeem  the  land." 

All  of  the  testimony  sustains  the  construc- 
tion of  the  deed  as  a  mortgage — so  under- 
stood and  intended  by  the  parties.  Bunn  v. 
BrasweU,  139  N.  G.  135,  61  S.  E.  927.  The 
marginal  addition,  with  equal  clearness,  shows 
the  parties  undertook  to  add  to  the  relation  of 
mortgagor  and  mortgagee  an  agreement  on 
the  part  of  Wilson  to  sell  his  equity  of  re- 
demption. In  the  event  he  did  not  pay  the 
debt  for  $50.  This,  for  manifest  reason,  the 
courts  have  iiniformly  refused  to  enforce. 
"If  the  transaction  be  a  mortgage  In  sub- 


stance, the  most  solemn  engagement  to  the  con- 
trary, made  at  the  time,  cannot  deprive  tbe 
debtor  of  bis  right  to  redeem;  such  a  case  be- 
ing, on  grounds  of  equity,  an  exception  to  the 
maxim,  'Modus  et  conventio  vincunt  legem.' 
Nor  can  a  mortgagor,  by  any  agreement  at 
tbe  time  of  the  execution  of  the  mortgage,  that 
the  right  to  redeem  shall  be  lost  If  the  money 
be  not  paid  by  a  certain  day,  debar  himself  of 
such  right"  Robinson  v.  Wlllougtaby,  supra. 
This  court  following  an  -unbroken  line  of  deci- 
sions In  England  and  this  country,  has  uni- 
formly held  that  an  agreement  made  at  the 
time  of  the  execution  of  the  mortgage,  to  sur- 
Teaier  the  equity  of  redemption  for  a  fixed 
amount  Is  invalid.  The  maxim,  "Once  a  mort- 
gage, always  a  mortgage,"  Is  ^oo  deeply  root- 
ed In  our  Jurisdiction  to  be  brought  Into  con- 
troversy. Ru£9n,  J.,  in  Polndexter  v.  Cannon, 
16  N.  C.  377,  18  Am.  Dec.  591,  says  that  when, 
upon  the  face  of  the  instrument,  It  is  doubt- 
ful whether  a  transaction  Is  a  conditional 
sale  or  a  mortgage,  the  "court  will  lean  to 
considering  it  a  mortgage,"  and  will  look  to 
the  "acts  of  the  parties  and  the  circumstances 
attending  the  transaction."  "When  It  is  once 
determined  to  be  a  mortgage,  all  the  conse- 
quences of  account  redemption,  and  tbe  like 
follow,  notwithstanding  any  stipulation  to 
the  contrary;  for  the  power  of  redemption 
Is  not  lost  by  any  bard  conditions,  nor  shall 
it  be  fettered  to  any  point  of  time  not  accord- 
ing to  the  course  of  the  court  This  Is  well 
expressed  by  the  familiar  maxim,  'Once  a 
mortgage,  always  a  mortgage.' "  It  ia  well 
settled,  upon  sound  equitable  principles,  that 
contracts  made  at  the  time  the  mortgage  is 
executed,  restricting  the  right  to  redeem,  are 
void  "When  one  borrows  money  upon  the 
security  of  bis  property,  he  is  not  allowed, 
by  any  form  of  words,  to  preclude  himself 
from  redeeming."  Jones  on  Mortgages,  251. 
It  Is  said:  "A  man  shall  not  have  interest 
on  his  money,  and  a  collateral  advantage  be- 
sides for  the  loan  of  it,  or  clog  the  redemp- 
tion with  any  by-agreement"  Comyns  v. 
Ck>myns,  S  Irish  Eq.  583.  In  Broad  v.  Self. 
9  Jur.  (N.  S.)  885,  it  Is  held  "that  a  mort- 
gagee cannot  at  tbe  time  he  advances  bis 
money,  stipulate  for  h{s  advantage  not  strict- 
ly belonging  to  his  contract  of  mortgage." 

We  are  of  the  opinion:  (1)  That  the  deed 
Is,  upon  Its  face,  a  mortgage;  (2)  that  tak; 
Ing  the  defendant's  evidence  to  be  true,  the 
transaction  was  a  loan  of  money  to  be  se- 
cured by  mortgage;  (3)  that  the  attempt  to 
fix  a  price  upon  the  equity  of  redemption, 
and  retain  to  the  mortgagee  the  power  to  de- 
prive the  mortgagor  of  the  right  to  redeem 
by  paying  the  amount  stipulated,  was  void. 
His  honor  was  therefore  In  error  In  refus- 
ing either  of  plaintlfTs  motions.  There  should 
be  judgment  directing  a  decree  permitting 
plaintiff  to  redeem  upon  paying  the  amount 
due,  including  the  $50  with  Interest  at  6  per 
cent,  less  reasonable  rent  While  It  Is  the 
general  rule  that  a  mortgagee  In  possession 
is  not  entitled  to  pay  for  Improvements,  we 
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are  of  the  opinloD  tbat,  u  the  plaintiffs  in 
this  action  are  asking  equitable  relief,  after 
■o  long  a  time  they  should  account  In  diminu- 
tion of  rents  for  such  enhancement  In  value 
of  the  property  as  may  be  fonnd  by  reason 
of  permanent  Improvements  put  thereon  by 
defendants.  There  should  be  a  reference  to 
state  an  account  between  the  parties,  upon 
the  principle  Indicated  In  this  opinion.  Let 
this  be  certified  to  the  superior  court  of 
Pender. 
Brior. 


MASON  et  al.  v.  NELSON  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  21, 
1908.) 

1.  GARBtEBS  (§  58*)— Biixs  or  Lading — Sk- 
CDBirr  FOB  Attached  Dbaft  — Title  to 
Pbopebtt  Repbesented. 

The  bolder  of  a  draft,  who  takei  an  attach- 
ed bill  of  lading  by  assignment,  as  security  for 
the  amount  advanced  on  the  draft,  becomes  the 
owner  ot  the  jfoods,  as  against  the-  acceptor,  to 
an  extent  sumcient  to  secure  and  protect  his 
.  claim. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  H  179-189;   Dec.  Dig.  §  58. •] 

2.  Cabbiebb  ({  58*)— Bnx  or  Ladiro. 

Where  a  bank  for  a  valuable  consideration 
takes  an  assignment  of  a  bill  of  lading  with 
draft  attached,  the  consignee  of  the  goods  takes 
them  anbject  to  the  rights  of  the  holder  of  the 
bill  of  lading  for  the  amount  of  the  draft,  and 
he  cannot  retain  the  price  of  the  goods  on  ac- 
count of  a  debt  due  hun  from  the  consignor. 

[Bid.    Note.— For   other   cases,    see    Carriers, 
Cent  rHg.  Si  179-189 ;   Dec  Dig.  {  58.*] 

&  Evidence  (§  20*)— Jcdiciai,  Notice— Mat- 
lebb  of  coumon  knowuedob. 

A  conrt  will  take  judicial  notice  of  the  gen- 
eral business  methods  of  railways  and  quasi 
public  corporations,  when  the  methods  are  nnl- 
versally  practiced  and  commonly  known  to  ex- 
ist; and  the  court  Will  assume,  in  the  absence 
of  proof  to  the  contrary,  that  a  bank  discount- 
Ing  a  draft  for  the  price  of  goods  with  a  bill 
of  lading  attached  does  not  thereby  intend  to 
take  over  the  original  contract  of  sale,  or  to 
come  under  its  burdens. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  |  24 ;   Dec.  Dig.  (  20.*] 

4.  Cabbiebs  ({58*}— Bills  OF  Lading— Pledob 
— Ppbohabkb  of  Dbaft— Rightb  Acquibed. 

A  buyer  of  a  draft  for  the  price  of  goods 
with  a  bill  of  lading  attached,  may  holdf  the 
goods  as  owner  until  the  draft  is  paid ;  and  the 
fact  that  the  buyer  of  the  goods  under  a  con- 
tract of  warranty  is  compelled  to  pay  the  draft 
before  he  can  examine  the  goods  does  not  render 
the  buyer  of  the  draft  liable  for  t^each  of  war- 
ranty. 

[E!d.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  H  179-189;   Dec.  Dig.  f  68.*] 

5.  ObuBiB  (I  88*)— Stare  Decisis. 

Geneial  laws  of  business,  established  to  fa- 
cilitate and  promote  commercial  intercourse,  are 
framed  on  the  assumption  that  men  will  act 
honestly,  and  such  laws  should  not  be  interfered 
with  beoinse,  in  exceptional  instances,  a  wrong 
may  be  possible. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  a  311,  812;   Dec.  Dig.  |  89.*] 


6.  CouBTS  (J  80*)— EuLES  OF  Decision— Stabe 
Decisis. 

The  rule  of  stare  decisis  is  founded  on  pub- 
lic policy,  and  it  does  not  require  a  court  to 
adhere  to  a  decision,  clearly  erroneous,  which  in- 
juriously affects  a  general  business  law. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dfg.  H  311,  312 ;   Dec.  Dig.  i  89.*] 

7.  CouBTS  (t  90*)- Stabe  Decisis. 

A  decision  rendered  10  years  ago,  and  cited 
only  twice  as  direct  authority,  and  disapproved 
In  the  state  where  the  role  originated,  and  pro- 
nounced unsound  by  the  great  weight  of  au- 
thority, cannot  be  considered  to  have  been  ac- 
quiesced in,  or  to  have  become  the  accepted  law, 
and  the  court  may  overrule  it. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  320;   Dec,  Dig.  {  90.*] 

8.  CouBTB  (§  93*)— Stabe  Decisis. 

The  fact  that  a  contract  was  made  while 
a  Supreme  Court  decision  expressing  the  rule 
governing  such  contracts  prevailed  does  not  pre- 
vent the  court,  in  a  suit  on  the  contract,  from 
overruling  such  decision. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  836-339 ;   Dec.  Dig.  §  93.*] 

9.  Courts  (1  100*)— Stabb  Decisis. 

A  decision  of  a  court  of  supreme  jurisdic- 
tion overruling  a  former  decision  is,  as  a  general 
rule,  retrospective  in  its  operation,  and  the  ef- 
fect is  not  that  the  former  decision  Is  bad  law, 
but  that  it  never  was  the  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  341 ;   Dec  Dig.  S  100.*] 

10.  Constitutional  Law  ({  116*)— Obliga- 
tion OF  CoNTRAOTS— Judicial  Decisions. 

Where  a  Constitution  or  statute  has  receiv- 
ed a  construction  by  the  courts  of  last  resort, 
and  contracts  have  been  made,  and  rights  ac- 
quired, in  accordance  therewith,  such  contracts 
may  not  be  invalidated,  nor  vested  rights  ac- 
quired under  them  impaired,  by' a  change  of  con- 
struction made  by  a  subsequent  decision,  not- 
withstanding the  general  rule  that  a  decision  of 
a  court  of  supreme  jurisdiction  overruling  a  for- 
mer decision  is  retrospective  in  its  operation. 

[Ed.  Note.— For  other  cases,  see  Constitutiou- 
al  Law,  Cent  Dig.  S  278 ;   Dec.  Dig.  i  116.*] 

11.  CouBTs  (5  93*)— Stabe  Decisis. 

An  erroneous  decision  of  the  Supreme  Court 
on  general  mercantile  law,  contrary  to  accept- 
ed doctrine  and  recognized  business  methods 
may  be  overruled,  and  when  so  done,  the  general 
rule  that  a  decision  of  a  court  of  supreme  juris- 
diction, overruling  a  former  decision,  is  retro- 
spective in  its  operation  applies. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§  336-339;  Dec  Dig.  i  93.*] 

12.  Cabbiebs  (S  58*)  — Bills  of  Lading  — 
Tbansfeb  as  Sboubitt  —  Liabilitt  of 
Fledoee. 

A  buyer  of  a  draft  for  the  price  of  goods 
sold  under  a  warranty  with  bill  of  lading  at- 
tached, who  receives  payment  from  the  buyer  of 
the  goods,  is  not  liahle  for  a  breach  of  warranty, 
where  he  bought  the  draft  for  full  value,  in  the 
regular  course  of  mercantile  dealing,  and  had  no 
interest  In  the  goods,  and  took  no  part  in  the 
bargain,  and  had  no  notice  of  its  terms. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  179-189;    Dec  Dig.  f  58.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Ward,  Judge. 

Action  by  R.  E.  Mason  and  another,  com- 
posing the  firm  of  R.  E.  and  C.  E.  Mason 
against  A.   E.   Nelson  and  others.     From  a 
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judgment  OTerruling  a  demurrer  to  the  com- 
plaint, defendant  W.  A.  Trice  appeals.  Re- 
versed. 

The  facts  stated  In  tbe  complaint,  con- 
sidered  material  to  a  proper  understanding  of 
the  cause,  are:  (1)  That  in  August,  1906,  de- 
fendant A.  £3.  Nelson,  doing  a  cotton  business 
In  Texas,  contracted  to  sell  and  deliver  to 
plalntlft,  resident  and  doing  business  In  Char- 
lotte, N.  C  60  bales  of  cotton,  at  the  price 
of  8%  cents  per  pound,  and  guaranteed  that 
said  cottot^  in  grade,  texture,  and  quality, 
was  according  to  samples  exhibited.  (5)  That 
on  the  6th  day  of  August,  1906,  tbe  said  de- 
fendant A.  E.  Nelson,  in  pursuance  of  said 
contract,  delivered  at  Houston,  Tex.,  60  bales 
of  cotton,  marked  "L.  O.  N.  G.,"  to  tbe  Texas 
&  New  Orleans  Railroad  Cbmpany,  a  common 
carrier,  and  took  and  received  from  said 
railroad  company  a  bill  of  lading  therefor 
in  the  usual  form,  stipulating  that  said  cotton 
was  deliverable  to  the  order  of  the  said  A.  B. 
Nelson  at  Charlotte,  N.  a,  with  instruction 
to  notify  plaintiffs  R.  Ei.  &  G.  B.  Mason,  upon 
Its  arrival  at  said  point,  and  thereafter  upon 
the  same  day  the  said  Nelson  drew  bis  draft 
for  tbe  said  sum  of  $2,176.14,  the  price  agreed 
to  be  paid  for  the  said  cotton,  upon  the  plain- 
tiffs, payable  to  the  order  of  one  W.  A.  Trice, 
and  attached  to  tbe  said  draft,  as  security  for 
tbe  payment  of  same,  the  aforesaid  bill  of  lad- 
ing, and  thereupon  indorsed  the  said  bill  of 
lading,  and  sold,  assigned,  and  transferred 
tbe  same  to  the  defendant  Trice  for  full  value, 
and  the  said  Trice  thereby  became  the  owner 
of  the  cotton  described  in  and  covered  by  said 
bill  of  lading.  (6)  That  thereafter  tbe  said 
Trice  Indorsed  the  said  draft  and  bill  of  lad- 
ing to  T.  W.  Honse,  banker,  of  Houston,  Tex., 
for  collection,  who  forwarded  tbe  same  to  tbe 
First  National  Bank  of  Charlotte,  N.  C,  for  a 
like  purpose.  (7)  That  plaintiffs  were  tm- 
able  to  get  said  cotton  from  the  railroad  com- 
pany when  It  arrived  in  Charlotte  without  pre- 
senting the  bill  of  lading  therefor,  and  plain- 
tiffs were  compelled  to  pay  said  draft  before 
they  could  get  said  bill  of  lading  and  examine 
said  cotton  to  ascertain  whether  or  not  said 
cotton  was  of  the  same  grade,  texture,  and 
type  contracted  for,  and  plaintiffs,  relying  on 
the  representations  and  guaranty  of  said  A. 
E.  Nelson  that  said  cotton  was  of  the  same 
grade  and  type  as  the  E.  V.  A.  samples,  paid 
said  draft  to  the  First  National  Bank  of 
Charlotte,  to  wit,  $2,176.14,  and  took  up  and 
surrendered  the  bill  of  lading  to  the  Southern 
Railway  Company,  and  took  into  their  pos- 
session the  said  60  bales  of  cotton.  (8)  That 
immediately,  or  as  soon  thereafter  as  practic- 
able, plaintiffs  examined  said  cotton,  and 
found  that  said  cotton  was  not  of  the  same 
grade  as  the  E.  V.  A.  samples  in  type  or  tex- 
ture. On  the  contrary,  said  cotton  was  much 
inferior  to  said  samples  in  grade  and  texture 
and  type,  and  was  what  Is  known  as  "threshed 
cotton,"  worth  in  the  market  a  little  more 
than  one-half  the  value  of  cotton  of  the  grade 
and  texture  of  said  B.  V.  A.  aamples,  al- 


though said  defendant  A.  B.  Nelson  had  rep- 
resented and  guaranteed  to  plaintiffs  that  said 
60  bales  should  be  the  same  grade,  type,  and 
texture  of  said  E.  V.  A.  samples.  (9)  That 
by  reason  of  the  low  grade  and  texture  and 
inferior  quality  of  said  cottcm,  plaintiffs  were 
compelled  to  sell  said  cotton  at  a  great  loss, 
and  were  put  to  great  expense  in  storing  and 
reselling  said  cotton.  (10)  That  by  reason  of 
the  failure  of  said  cotton  to  be  (tf  the  same 
grade,  texture,  and  type  of  the  B.  V.  A. 
samples  as  defendant  A.  E.  Nelson  represmt- 
ed,  warranted,  and  guaranteed  it  to  be,  and 
by  reason  of  the  breach  of  the  warranty,  and 
the  expense  Incurred  by  reason  of  such  breach 
and  failure  of  said  cotton  to  come  up  to  tbe 
grade,  texture,  and  type  of  the  B.  V.  A. 
samples,  plaintiffs  have  been  damaged  in  tbe 
sum  of  $1,796.62.  (11)  That  plaintiffs  are 
Informed  and  believe,  and  are  so  advised,  that 
by  reason  of  the  assignment  of  said  bill  of 
lading  by  the  indorsement  of  said  A.  B.  Nelson 
to  W.  A.  Trice,  and  the  Indorsement  of  said 
draft  by  said  W.  A.  Trice,  and  the  assign- 
ment of  said  draft  and  bill  of  lading  to 
House,  and  by  the  Indorsement  of  said  draft 
and  bill  of  lading  by  said  House,  banker,  un- 
incorporated, and  the  payment  of  same  by 
these  plaintiffs,  said  W.  A.  Trice  became 
liable  to  plaintiffs  for  all  damages  they  have 
sustained  by  reason  of  the  failure  of  said  cot- 
ton to  come  up  to  the  grade,  texture,  and 
type  guaranteed  to  plaintiffs  by  said  A.  E. 
Nelson,  as  hereinbefore  set  out  (12)  That 
plaintiffs  have  demanded  payment  from  the 
defendants,  and  payment  has  been  refused. 
Defendant  W.  A.  Trice  demurred  to  said  com- 
plaint, for  "tliat  same  does  not  set"  forth  any 
fact  whereby  this  defendant  became  liable 
to  the  plaintiffs,  and  it  appears  In  and  by  said 
complaint  that  said  W.  A.  Trice  is  in  no 
way  liable  to  account  for  Vie  alleged  breach  of 
contract  set  out  against  his  said  codefendanta. 
There  was  Judgment  overruling  the  demurrer 
and  allowing  said  defendant  to  answer  over, 
whereupon  he  excepted  and  appealed. 

Tlllett  &  Guthrie  and  W.  A.  Trice,  for  ai>- 
pellant.  Burnell  &  Cansler  and  W.  F.  Hard- 
ing, for  appellees. 

HOKE,  X  In  the  case  of  Finch  v.  Gregg, 
repoi;ted  in  126  N.  0.  176,  35  S.  B.  251,  49  U 
R.  A.  679,  this  court  held,  in  effect,  that  when 
a  purchaser  and  consignee  of  goods  has  ac- 
cepted and  paid  a  draft,  drawn  on  himself  by. 
the  consignor  for  the  purchase  price,  to  a 
holder  of  the  draft  "in  due  course,"  said 
holder,  having  taken  an  assignment  of  the 
bill  of  lading  attached,  or  otherwise,  as  se- 
curity for  the  amount  paid  in  obtaining  the 
draft,  and  this  bill  of  lading  is  turned  over  to 
the  consignee  on  the  payment  of  tbe  draft, 
who  thereby  obtains  possession  of  the  goods, 
the  said  consignee  can  recover  of  the  holder 
receiving  such  payment  damages  for  breach  of 
warranty  given  by  the  consignor  in  the  origi- 
nal contract  of  sale,  and  this,  though  the 
holder  of  the  draft  had  no  interest  ultra  In 
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the  goodB,  and  took  no  part  in  the  txargain. 
The  present  writer,  who  preaided  at  the  trial 
of  Finch  T.  Gregg  In  the  superior  court,  first 
made  this  ruling  In  the  court  helow,  follow- 
ing with  much  hesitation  a  decision  of  the 
Texas  Court  of  Civil  Appeals,  then  recently 
made  (Landa  t.  Lattln  Bros.,  19  Tex.  CIt. 
App.  246),  and  the  position  was  sustained  on 
appeal.  The  purport  of  this  Texas  decision, 
cited  with  approval  In  the  opinion  of  our 
Supreme  Court,  on  the  question  chiefly  con- 
sidered here.  Is  thus  stated  In  46  S.  W.  48: 
"(1)  A  consignor  of  wheat  delivered  to  a 
tank  a  bill  of  lading,  with  draft  drawn  upon 
Us  consignee  attached.  The  bank  cashed  the 
draft,  and  paid  the  consignor.  The  consignor 
had  contracted  to  fumish  sound  wheat,  but 
the  wheat  furnished  was  of  Inferior  quality. 
Held,  that  the  bank  purchasing  the  bill  of  lad- 
ing became  the  owner  of  the  wheat,  and  was 
responsible  to  the  consignee  for  the  failure  to 
furnish  sound  wheat"  "(3)  A  bank  cashing  a 
draft,  attached  to  a  bill  of  lading,  drawn  on 
the  consignee  of  goods,  becomes  a  purchaser 
of  the  goods,  and  must,  at  Its  peril,  exercise 
care  to  see  that  the  goods  are  of  the  quality 
that  the  consignor  contracted  to  furnish." 
These  cases,  and  the  principle  upon  which 
they  are  made  to  rest,  apply  to  the  facts  pre- 
sented here,  and,  if  they  are  to  be  regarded  as 
the  law  governing  the  rights  of  these  parties, 
the  Judgment  of  the  court  below  overruling 
tbe  demurrer  must  be  aflBrmcd.  Trice,  the 
appellant  who  demurred  to  the  complaint,  was 
tbe  holder  of  the  draft.  In  due  course,  with 
a  bill  of  lading  attached  and  assigned  to  blm 
as  security  tot  the  amount  paid  in  discounting 
the  draft  So  far  as  appears,  he  had  no  Inter- 
est In  the  goods,  except  what  belonged  to  him 
by  reason  of  these  papers,  took  no  part  In  the 
bargain  and  sale,  and  had  no  knowledge  or 
notice  of  its  terms,  and  he  Is  sued  by  the 
consignee,  who  accepted  and  paid  the  draft 
for  breach  of  warranty  given  by  the  consignor 
to  tbe  consignee  in  the  contract  of  sala  After 
giving  the  question  our  best  consideration, 
with  a  due  sense  of  the  great  Importance 
of  adhering  to  dedslons  when  formally  an- 
nounced as  law  by  the  court  we  feel  con- 
strained to  overrule  the  case  of  Finch  v. 
Gregg,  being  of  opinion  that  the  decision  is 
based  on  an  erroneous  principle,  or  rather  on 
tbe  erroneous  and  unwarranted  extension 
and  application  of  an  admitted  principle,  and 
is  contrary  to  the  great  weight  of  well-con- 
sidered authority.  The  case  excited  much 
comment  at  the  time  it  was  announced,  was 
the  subject  of  adverse  criticism  in  a  learned 
and  Intelligent  note  by  the  editor  of  Lawyers' 
Reports  Annotated,  In  volume  49,  at  page  679, 
and  the  principle  upon  which  it  was  made  to 
rest  was  likewise  condemned  in  a  well-con- 
sidered and  InstructlTe  note  to  the  case  of 
Hall  y.  Keller,  91  Am.  Bt  Rep.  209,  the  case 
being  taken  from  64  Kan.  211,  67  Pac.  518,  62 
It.'R.  JL.  758.  Another  comment  of  like  pur- 
port will  be  found  In  a  note  to  an  Alabama 
-case  (Haas  r.  Citizens'  Bank  of  Dyersburg, 


144  Ala.  562,  89  South.  129, 1  Ii.  B.  A.  [K.  8.] 
242,  113  Am.  St  Rep.  61),  citing  additional 
authorities  in  support  of  the  editor's  position. 
The  opinion  in  Finch  v.  Oregg,  delivered 
by  onr  Supreme  Court  at  February  term, 
1900,  was  referred  to  at  the  same  term  in 
Sloan  ▼.  RallroaJ,  126  N.  O.  487,  86  S.  E.  21, 
as  announcing  a  correct  principle  of  law,  and 
again  at  fall  term,  1902,  In  the  case  of  Perry 
T.  Bank,  131  N.  a  117,  42  8.  B.  561— in  this 
last  case  only  to  say  that  it  had  no  applica- 
tion to  the  cause  then  being  considered — and 
with  these  two  exceptions,  so  far  as  the 
writer  can  discover,  no  other  reference  was 
made  to  the  case  until  fall  term,  1903,  In  Mfg. 
Co.  V.  Tiemey,  133  N.  O.  630,  46  S.  E.  1026, 
when  it  was  cited  in  the  opinion  in  support  of 
this  principle:  "It  Is  well  settled  that  when 
the  vendor  of  goods  ships  them,  taking  from 
the  carrier  a  bill  of  lading  to  deliver  to  bis 
own  order,  and  thereupon  draws  a  draft 
payable  to  his  own  order  upon  the  vendee, 
attaching  the  bill  of  lading,  and  indorses  to 
a  third  party  such  draft  for  value,  the  title 
to  the  goods  vests  In  the  indorsee  at  least  to 
tbe  extent  of  the  amount  advanced.  Daniel 
on  Neg.  Instruments,  |  1734  (a).  The  law  Is 
thus  stated  and  cited  with  approval  by  Mr. 
Daniel:  "When  the  vendor  oC  goods  consigns 
them  to  the  purchaser,  taking  a  bill  of  lad- 
ing from  the  carrier  and  intending  to  resume 
the  right  of  control  over  them,  and  at  the 
same  time  draws  upon  the  purchaser  for  the 
price  and  delivers  the  bill  of  exchange,  with 
tbe  bUl  of  lading  attached,  to  an  indorsee 
for  a  valuable  consideration,  the  consignee, 
upon  receipt  of  the  goods,  takes  them  sub- 
ject to  the  rights  of  the  holder  of  the  bill 
of  lading  to  demand  payment  of  the  bill  of 
exchange,  and  cannot  retain  the  price  of  the 
goods  on  account  of  a  debt  due  to  blm  from 
the  consignor.'  Emery  v.  Irving  Bank,  26 
Ohio  St  360,  18  Am.  Rep.  299 ;  Dows  v.  Ex. 
Bank,  91  C.  S.  618,  23  L.  Ed.  214.  This 
court  In  Pinch  v.  Gregg,  126  N.  0.  176,  35 
S.  E.  251,  49  L.  R.  A.  679,  recognized  this 
almost  elementary  principle,  carrying  it  to 
its  fullest  extent"  To  the  extent  Indicated 
tn  this  citation  from  Mfg.  Co.  v.  Tiemey,  the 
principle  contained  In  Finch  v.  Gregg  is 
sound.  The  holder  of  a  draft  or  bill  of  ex- 
change, who  takes  an  attached  bill  of  lading 
by  assignment,  or  otherwise,  as  security  for 
tbe  amount  advanced  on  the  draft  does  be- 
come the  owner  of  the  goods,  as  against  the 
acceptor,  to  an  extent  sufficient  to  secure  and 
protect  his  claim.  And  It  is  In  extending  this 
wholesome  and  very  generally  accepted  prin- 
ciple of  mercantile  law  to  an  unwarranted 
length  that  the  error  In  Finch  v.  Gregg  con- 
sists. That  decision  not  only  makes  the  hold- 
er of  a  negotiable  instrument  who  has  taken 
an  assignment  of  the  bill  of  lading  only  as 
security,  the  owner  outright  of  the  goods,  but 
Imposes  on  him  the  burden  and  obligation  of 
a  contract  concerning  the  property,  made  be- 
tween the  consignor  and  consignee.  In  which 
the  holder  took  no  part  <u>d  of  which  he  had 
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no  notice.  And  In  no  aspect  of  the  matter, 
as  we  view  It,  can  such  a  position  be  sus- 
tained. Since  the  noted  case  of  Lickbarrow 
T.  Mason,  Smith's  Leading  Gases  (9tb  Am. 
Ed.)  p.  1045,  and  before  that  time,  it  has  been 
accepted  doctrine  that  the  bolder  of  a  bill 
of  lading  by  assignment  will,  mider  certain 
conditions,  be  regarded  as  the  absolnte  own- 
er of  the  goods;  but,  as  pointed  out  by  the 
American  annotator  of  this  decision,  In  Law 
Library  Ed.,  vol.  43,  p.  643,  this  Is  only 
tme  when,  by  the  terms  of  the  contract  be- 
tween the  assignor  and  the  assignee,  the  en- 
tire title  was  to  pass  to  the  assignee.  That 
decision  was  made  on  a  question  not  at  all 
relevant  to  this  Inquiry,  and  is  therefore  not 
further  pursued;  but  there  Is  nothing  In 
the  case,  or  the  principle  therein  announced, 
which  prevents  the  assignee,  when  the  con- 
tract so  provides,  from  taking  a  restricted 
Interest  under  such  an  assignment,  and  of 
having  his  rights  protected  and  enforced  ac- 
cording to  the  stipulations  of  his  contract 
And,  BO  far  as  we  can  discover,  until  these 
decisions  were  made  which  we  are  now  re- 
viewing, it  was  a  doctrine  universally  recog- 
nized that  the  holder  of  a  negotiable  instru- 
ment, with  bin  of  lading  attached,  under  the 
drcomstances  }ndlcated,  was  in  by  right  su- 
perior to  that  of  a  consignee,  who  had  ac- 
cepted and  paid  a  draft  drawn  on  him  for 
the  purchase  price  of  the  goods,  and  whether 
such  consignee  accepted  and  paid,  as  in  this 
case,  or  paid  the  draft  on  presentation,  as  in 
Finch's  Case,  the  result  was  the  same.  In 
either  event  the  consignee  thereby  took  a 
position  In  recognition  of  the  holders'  rights 
under  his  contract,  whatever  they  were. 

In  accordance  with  this  doctrine,  the  case 
of  Mfg.  Co.  V.  Tlemey,  supra,  correctly  holds: 
"(4)  Where  a  bank  for  a  valuable  considera- 
tion takes  an  assignment  of  a  bill  of  lading 
with  draft  attached,  the  consignee  of  the 
goods  takes  them  subject  to  the  rights  of  the 
holder  of  the  bill  of  lading  for  the  amount 
of  the  draft,  and  he  cannot  retain  the  price 
of  the  goods  on  account  of  a  debt  due  him 
from  the  consignor."  This  principle  Is  en- 
tirely Inconsistent  with  the  doctrine  announc- 
ed In  Finch  v.  Oregg,  and,  as  stated,  is  In 
accord  with  the  general  current  of  authority 
on  the  question  in  this  country  and  in  Eng- 
land. Robinson  &  Cherry  v.  Reynolds,  42 
E.  O.  L.  634;  Hoffman  &  Co.  v.  Bank,  79  U. 
S.  181,  20  L.  Bd.  866;  Goetz  v.  Bank,  119  U. 
S.  561,  7  Sup.  Ot  818,  30  L.  Ed.  516 ;  Blaid- 
sell  V.  Bank,  96  Tex.  626,  76  S.  W.  292,  62 
L.  R.  A.  968,  97  Am.  St.  Rep.  944;  Arpln  v. 
Owens,  140  Masa  144,  8  N.  B.  26 ;  Tolerton 
&  Stetson  Oo.  v.  Bank,  112  Iowa,  706,  84  N. 
W.  030,  60  L.  R.  A.  777;  Lewis  v.  Small  Co. 
et  al.,  117  Tenn.  163,  96  S.  W.  1051,  6  L.  R. 
A.  (N.  S.)  887,  119  Am.  St  Rep.  994;  HaU 
V.  Keller,  64  Kan.  211,  67  Pac.  618,  62  L.  R. 
A.  768,  91  Am.  St  Rep.  209,  with  a  large 
number  of  additional  authorities  applying 
the  same  principle  cited  In  the  notes  above 
referred  to.   Flncb  t.  Gr^g,  126  N.  0. 176,  36 


S.  B.  261,  49  L.  R.  A.  679;  Tolerton's  Case, 
112  Iowa,  706,  84  N.  W.  930,  60  L.  R.  A.  777; 
Haas'  Case,  144  Ala.  662,  39  South.  129,  1 
L.  R.  A.  (N.  S.)  242,  113  Am.  St.  Rep.  61; 
Hall's  Case,  64  Kan.  211,  67  Pac.  518,  62  L, 
R.  A.  758,  91  Am.  St  Rep.  209. 

In  Robinson's  Case,  supra,  Tindal,  C  J., 
for  the  court  said:  "The  sole  ground  on 
which  the  defendant  relies  Is  that  the  ac- 
ceptance was  not  binding  on  account  of  the 
total  failure  or  Insufficiency  of  the  considera- 
tion for  which  it  was  given,  the  document 
on  the  delivery  of  which  the  acceptance  was 
given,  having  been  forged,  and  there  never 
having  been  any  other  consideration  what- 
soever  for  the  acceptance  of  the  defendants. 
And  this  would  have  been  a  good  answer  to 
the  action  If  the  bank  had  been  the  drawers 
of  the  bill.  But  the  bank  are  indorsees  and 
indorsees  for  value,  and  the  failure  or  want 
of  consideration  between  them  and  the  ac- 
ceptors constitutes  no  defense,  nor  would  the 
want  of  consideration  between  the  drawer 
and  acceptors  (which  must  be  considered  as 
included  in  the  general  averment  that  there 
was  no  consideration),  unless  they  took  the 
bill  with  notice  of  the  want  of  consideration, 
which  is  not  averred  in  this  plea."  The  ex- 
act case  Is  presented  in  Tolerton's  Case,  8U<i 
pra,  where  it  Is  held:  "(1)  The  purchaser 
of  a  draft  with  bill  of  lading  attached  is  not 
liable  on  a  warranty,  made  by  his  assignor, 
of  the  goods  represented  by  the  bill  of  lad- 
ing. (2)  Payment  by  the  drawee  to  the  payee 
of  a  negotiable  draft,  with  bUl  of  lading  at- 
tached, cannot  be  recovered  back  by  the 
drawee  on  the  ground  that  the  payee  has  re- 
ceived money  which  it  cannot  equitably  re- 
tain because  of  a  breach  of  warranty  made 
by  the  drawer  to  the  drawee  on  the  sale  of 
the  goods  for  which  the  bill  of  lading  was 
given,  since  any  equities  arising  therefrom 
do  not  affect  the  payee  when  he  has  secured 
an  acceptance  or  payment" 

In  Hoffman's  Case,  supra,  it  was  held: 
"A  consignor,  who  had  been  in  the  habit  of 
drawing  bills  of  exchange  on  his  consignee, 
with  bills  of  lading  attached  to  the  drafts 
drawn  (It  being  part  of  the  agreement  be- 
tween the  parties  that  such  bills  should  al- 
ways attend  the  drafts),  drew  bills  on  him 
with  forged  bills  of  lading  attached  to  the 
drafts,  and  had  the  drafts,  with  the  forged 
bills  of  lading  so  attached,  discounted  in  the 
ordinary  course  of  business  by  a  bank  ignorant 
of  the  fraud.  The  consignee,  not  knowing  of 
the  forgery  of  the  bills  of  lading,  paid  the 
drafts.  Held,  that  there  was  no  recourse 
by  the  consignee  against  the  bank."  And 
the  doctrine  and  the  reason  upon  which  It 
rests  is  well  stated  in  the  opinion  as  follows: 
"Proof,  therefore,  that  the  bills  of  lading 
were  forgeries  could  not  operate  to  discharge 
the  liability  of  the  plaintiffs,  as  acceptors, 
to  pay  the  amounts  to  the  payees  or  their 
Indorsees,  as  the  payees  were  Innocent  hold- 
ers, having  paid  value  for  the  same  in  the 
usual  course  of  business.    Different  rules  ap- 


Digitized  by 


Google 


N.O.) 


MASON  T.  NBL30N. 


ply  between  the  immediate  parties  to  a  bill 
of  exchange — as  between  the  drawer  and  the 
acceptor  or  between  the  payee  and  the  draw- 
er— as  the  only  consideration  as  between 
those  parties  is  that  which  moves  from  tbe 
plaintiff  to  the  defendant ;  and  the  mle  is,  if 
that  consideration  fails,  proof  of  the  fact 
Is  a  good  defense  to  the  action.  But  the 
mle  is  otherwise  between  the  remote  parties 
to  tbe  bill,  as,  for  example^  between  tbe 
payee  and  tbe  acceptor,  or  between  the  in- 
dorsee and  the  acceptor,  as  two  distinct  con- 
siderations come  in  qnestion  in  every  such 
case  where  the  payee  or  indorsee  became  tbe 
holder  of  the  bill  before  it  was  overdue,  and 
without  any  knowledge  of  the  facts  and  cir- 
cumstances which  impeach  tbe  title  as  be- 
tween tbe  Immediate  parties  to  tbe  Instru- 
ment Those  two  considerations  are  as  fol- 
lows: First,  that  which  the  defendant  re- 
ceived for  his  liability;  and,  secondly,  that 
which  the  plaintiff  gave  for  his  title,  and  tbe 
rule  is  well  settled  that  the  action  between 
tbe  remote  parties  to  the  bill  will  not  be  de- 
feated imless  there  be  an  absence  or  failure 
of  both  these  considerations.  Unless  both 
considerations  fail  In  a  suit  by  the  payee 
against  the  acceptor,  it  is  clear  that  tbe  ac- 
tion may  be  maintained,  and  many  decided 
cases  affirm  the  rule,  where  if  any  intermedi- 
ate holder  between  the  defendant  and  the 
plaintiff  gave  value  for  the  bill,  such  an  in- 
tervening consideration  will  sustain  the  title 
of  the  plaintiff." 

Tbe  opposing  principle,  that  maintained  in 
Finch  V.  Gregg,  is  not  only  contrary  to  this 
great  array  of  well-considered  authority,  but 
is  against  the  real  facts  of  the  transaction, 
bringing  the  holder  of  a  negotiable  instru- 
ment under  the  burdens  of  a  contract  which 
he  never  made,  and  in  which,  so  for  as  ap- 
pears, be  bad  no  interest.  The  allegations 
in  the  complaint,  made  by  tbe  plaintiff  blm- 
self,  and  admitted  by  the  demurrer,  are  to 
tbe  effect  that  one  Nelson,  of  the  Nelson  Cot- 
ton Company,  sold  the  cotton  to  plaintiff. 
Be,  or  one  of  them,  owned  the  cotton,  made 
the  bargain,  gave  tbe  warranty,  and  got  all 
tbe  profits,  if  there  were  any.  Trice,  the 
defendant  and  payee,  took  the  draft  for  full 
value,  in  tbe  regular  course  of  mercantile 
dealing,  and,  as  heretofore  stated,  so  far  as 
tbe  facts  show,  he  .had  no  interest  in  the  cot- 
ton, took  no  part  whatever  in  the  bargain, 
and  bad  no  knowledge  or  notice  of  its  terms. 
He  simply  received  what  was  due  him  under 
bis  contract;  and,  this  being  true,  it  would 
be  a  hard  measure  of  Justice  to  hold  him 
responsible  for  the  assurances  and  stipula- 
tions given  by  the  vendor  to  tlie  purchaser 
in  the  contract  between  them,  from  which  be 
derived  no  benefit.  This  case  of  Finch  v. 
Gregg,  and  the  two  or  three  others  of  like 
Import,  profess  to  find  support  in  Dows  et  al. 
T.  Bank,  »1  U.  S.  «18,  23  L.  Ed.  214,  and 
Bank  v.  White,  65  Mo.  App.  677,  but  neither 
of  these  decisions  is  authority  for  their  posi- 
tion.    In  Dows  et  al.  v.  Bank  the  precise 


question  we  are  now  discussing  was  not  pre- 
sented, but  the  case  in  its  principal  feature 
held  that,  wbere  a  bank  had  discounted  a 
draft  in  due  course  for  tbe  purchase  price  of 
certain  wheat,  and  had  taken  bills  of  lading 
as  security  for  the  amount,  these  bills  mak- 
ing the  wheat  deliverable  on  account  of  tbe 
cashier  of  a  correspondent  bank,  the  bank 
discounting  the  draft,  holder  of  the  same  in 
due  course  would  be  the  owner  of  the  wheat 
to  the  extent  necessary  to  protect  its  claim, 
and  could  recover  the  same  from  one  who  bad 
purchased  the  wheat  from  tbe  drawee  of  the 
draft,  to  whom  it  had  been  delivered,  but 
who  had  received  It  as  warehouseman,  8at>- 
Ject  to  instructions  not  to  deliver  till  tbe 
drafts  were  paid.  Tbe  drawee  of  the  draft 
had  neither  accepted  tbe  same,  nor  paid  it 
on  presentation,  and  the  question  was  simply 
one  of  title  between  tbe  bank,  the  holder  of 
the  draft  with  bill  of  lading  attached,  and 
the  purchaser  from  the  drawee,  who  had  re- 
ceived the  wheat  as  warehouseman,  with  in- 
structions not  to  deliver;  and  the  rights  and 
obligations  of  tbe  respective  parties,  after  ac- 
ceptance or  payment  of  tbe  draft  by  the 
drawee,  were  In  no  way  considered.  So  far 
as  this  decision  bears  on  tbe  question,  it 
favors  defendant's  position  in  holding,  as  it 
does,  that  a  person  discounting  a  draft  In  due 
course  for  the  purchase  price  of  goods,  and 
taking  a  bill  of  lading  attached  as  security, 
can  enforce  his  claim  according  to  tbe  terms 
of  bis  contract;  tbe  case  on  this  point  being 
properly  digested  as  follows:  "(2)  A  party 
discounting  a  draft  and  receiving  therewith, 
deliverable  to  his  order,  a  bill  of  lading  of  tbe 
goods,  against  which  the  draft  was  drawn, 
acquires  a  special  property  in  them,  and  lias 
a  complete  right  to  hold  them  as  security  for 
the  acceptance  and  payment  of  the  draft." 

In  the  Missouri  case  the  bank,  having  dis- 
counted a  draft  of  a  lumber  company  for  the 
price  of  certain  shingles,  with  bill  of  lading 
attached  and  assigned  to  the  bank  as  security 
for  the  amount,  sued  one  White,  a  lumber 
dealer  and  drawee  of  the  draft,  to  whom  tbe 
shingles  bad  been  consigned  for  sale  at  a 
certain  price.  White,  the  consignee  and  de- 
fendant, had  taken  the  shingles  from  the 
carrier,  paying  a  freight  bill  thereon  to  the 
amount  of  $134.61,  and,  finding  the  shingles 
were  off  grade,  and  not  salable  at  the  stipu- 
lated price.  Immediately  notified  the  consign- 
nor  requesting  that  they  take  the  shingles 
and  reimburse  him  for  the  amount  ot  uls 
costs  and  charges,  or  the  shingles  would  be 
sold  for  that  purpose.  No  attention  being 
paid  to  this  request.  White  sold  the  shingles, 
realizing  the  market  value,  reimbursed  him- 
self for  tbe  amount  be  was  wrongfully  out  of 
pocket,  and  remitted  the  balance  of  iHO  to 
the  consignee  and  original  owner.  The  bank 
sued  for  the  entire  amount  of  the  draft,  and 
the  Court  of  Appeals,  In  holding  that  the  de- 
fense was  available  against  plaintiff's  de- 
mand, said:  "From  that  time  on  plaintiff 
occupied    the    same    relation    towards    tbe 
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shlnglea  then  In  transit  tbat  the  lumber  <!om- 
pany  did  before  the  bill  of  lading  was  trans- 
ferred. The  assignment  of  the  bill  of  lading 
operated  as  a  symbolic  delivery  of  the  proper- 
ty covered  by  It  However,  the  rights  of 
White,  the  consignee,  were  not  Impaired  or 
disturbed  by  this  change  of  ownership  in  the 
property.  He  was  left  with  the  same  defense, 
as  against  the  plalntUT  bank,  that  he  would 
have  as  against  the  lumber  company,"  etc. 
It  will  be  noticed  here  that  White,  the  con- 
signee, had  not  accepted  or  paid  the  draft 
drawn  on  him  and  discounted  by  the  bank, 
and  this  distinction  serves  to  indicate  and 
emphasize  the  error  In  the  cases  we  are  re- 
viewing. Until  White,  the  drawee,  had  ac- 
cepted the  draft  or  acknowledged  his  obliga- 
tion thereon  by  paying  the  same,  he  was  only 
bound  by  the  terms  of  the  original  contract, 
and  that  was  the  only  consideration  moving 
against  him ;  and  the  discounting  bank,  hav- 
ing to  assert  its  demand  under  and  by  virtue 
of  the  original  contract  of  the  consignor, 
must  take  his  position  in  the  transacticm, 
and  be  subject  to  the  defenses  available 
against  him.  But  on  acceptance  of  the  draft 
the  owner  comes  under  a  different  obligation, 
and  the  amount  paid  by  the  bank  for  the 
draft  becomes  a  new  and  binding  considera- 
tion, giving  the  bank,  when  a  holder  In  due 
course,  a  position  superior  to  the  original 
contract  between  the  consignor  and  consignee, 
and  to  any  defenses  existent  as  between 
them. 

So  far  as  we  are  now  aware,  the  first  case 
notably  making  erroneous  application  of 
these  two  authorities  was  that  of  Landa  v. 
Lattln  Bros,  et  al.,  decided  by  the  Texas 
Court  of  Civil  Appeals,  In  June,  1898,  and  re- 
ported in  19  Tex.  Civ.  App.  246,  46  S.  W.  48. 
That  decision  held,  as  stated,  that  the  pur- 
chaser of  goods  and  drawee  of  draft  for  pur- 
chase price,  who  pays  same  on  presentation, 
may  recover  for  breach  of  contract  stipula- 
tions made  by  the  vendor,  against  one  who 
has  become  the  owner  of  the  draft,  in  due 
course,  with  bill  of  lading  attached  and  as- 
signed as  security  for  the  amount  paid  in 
obtaining  the  draft — a  conclusion  drawn  from 
the  position  maintained  in  this  and  other 
cases  holding  the  same  view  that  the  holder, 
in  taking  the  assignment  of  the  bill  of  lading 
as  security,  becomes  the  owner  outright  of 
the  goods,  and  resiwnsible  for  the  stipula- 
tions of  the  bargainor  given  In  the  original 
contract  of  sale,  a  position  which  we  have 
endeavored  to  show  cannot  be  sustained  in 
reason  or  authority.  The  decision  has  since 
been  disapproved  by  the  Supreme  Court  of 
Texas,  in  an  opinion  delivered  in  June,  190.3 
(Blalsdell  Co.  v.  National  Bank,  96  Tex.  627, 
75  S.  W.  292,  62  L.  E.  A.  968,  97  Am.  St  Rep. 
944),  and  is  no  longer  recognized  as  authority 
in  that  state.  The  Supreme  Court  of  Missls- 
stppl  has  rendered  a  decision  similar  to  that 
of  Landa  v.  Lattin  Bros,  in  Searles  Bros.  v. 
Smith  Grain  Co.,  80  Miss.  688,  32  South.  287. 
The  opinion  In  this  case,  however,  simply 
adopts  the  reasoning  of  the  court  in  Landa  t. 


Lattln  Bros.,  embodying  the  opinion  in  that 
case  as  its  own  deliverance  on  the  subject 
and  in  Itself  adds  nothing  to  the  discussion, 
and  affords  the  position  maintained  no  addi- 
tional weight  except  that  which  arises  from 
the  sanction  and  approval  of  that  learned  and 
usually  sane  and  safe  court  Another  case 
sustaining  the  position  announced  in  Landa 
V.  Lattin  Bros,  is  that  of  Haas  v.  Bank,  144 
Ala.  562,  39  South.  129.  The  decision  re- 
ported also  in  1  L.  R.  A.  (N.  S.)  242,  and  IIS 
Am.  St.  Rep.  61,  where  it  is  subjected  to  ad- 
verse comment  in  a  note  by  the  editor,  pro- 
ceeds on  the  theory  that  the  holder  in  taking 
over  the  draft  with  bill  of  lading  attached, 
without  proof  ultra,  thereby  became  the  own- 
er outright  of  the  goods  and  of  the  contract 
of  sale,  and  by  delivering  the  bill  of  lading 
on  payment  of  the  draft  he  came  under  all 
the  obllgaticms  of  the  original  parties  to  the 
contract  of  sale.  The  Judge,  delivering  the 
opinion,  states  the  position  as  follows :  "And 
when,  as  here,  the  defendant  became  the 
owner  of  the  debt  and  the  goods,  and  assum- 
ing necessarily  the  responsibility  and  burden 
of  delivering  them  to  the  plaintiffs,  it  became 
the  seller  in  fact,  and  must  bear  the  burden 
of  the  transaction.  In  short  the  defendant 
took  the  contract  of  Klyce,  the  shipper,  and 
stood  in  his  shoes  with  the  same  rights,  no 
greater  no  less." 

There  is  doubt  if  the  court  Intended,  in 
strictness,  to  apply  the  principle  stated  to  a 
case  like  that  presented  here,  for  in  onr  case 
it  is  stated  expressly  that  the  appellant  took 
the  bill  of  "lading  as  security,"  but  on  the 
facts  suggested  in  the  opinion,  we  do  not 
think  the  decision  of  Haas  v.  Bank  can  be 
sustained,  proceeding,  as  it  does,  on  the  as- 
sumption, without  proof,  that  the  bank,  on 
discounting  the  draft  with  bill  of  lading  at- 
tached, became  the  owner  of  the  original 
contract  of  sale.  As  we  have  held  in  Furni- 
ture Co.  V.  Express  Co.,  144  N.  C.  642,  57  S. 
E.  458,  "A  court  will  take  Judicial  notice  of 
the  general  business  methods  of  railways, 
and  other  well-known  and  quasi  public  cor- 
porations, when  these  methods  are  imlver- 
sally  practiced  and  commonly  known  to  exist, 
and  to  the  extent  that  such  methods  are  suf- 
ficiently notorious  to  make  their  assumption 
safe  and  proper."  And  we  think  it  an  er- 
roneous position  to  hold  or  assume  that  a 
bank,  in  discounting  a  draft  for  purchase 
price  of  goods  with  bill  of  lading  attached, 
took  over,  or  Intended  to  take  over,  the 
original  contract  of  sale,  or  to  come  under 
its  burdens.  On  the  contrary,  we  may  safe- 
ly assume,  when  there  is  no  proof  to  the  con- 
trary, that  no  such  intent  existed,  and  that 
the  bank  simply  discounted  a  draft  accord- 
ing to  the  ordinary  methods  of  mercantile 
dealing.  It  held  it  and  had  a  right  to  hold 
it  by  reason  of  the  consideration  moving 
from  itself  to  the  drawer  and  when  the 
drawee  accepted  or  paid  the  draft  on  presen- 
tation, he  did  BO  in  recognition  of  the  bank's 
position. 
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It  is  earnestly  contended  that  the  appellant 
in  the  present  case  comes  under  tbe  obligation 
ot  tlie  contract  of  sale,  because  the  plaintiff 
was  compelled  to  pay  the  draft  before  he 
could  make  examination  of  the  cotton;  that 
he  was  forced  to  take  the  cottcn  "unsight,  nn- 
seen."  There  Is  doubt  if  any  such  allegation 
is  made  against  the  appellant  In  this  con- 
nection, the  complaint  states:  "That  plain- 
tiffs were  unable  to  get  said  cotton  from  the 
railroad  company  when  It  arrived  at  Char- 
lotte, without  presenting  a  bill  ot  lading 
therefore,  and  plaintiffs  were  compelled  to 
pay  said  draft  before  they  could  get  said  bill 
of  lading  and  examine  said  cotton  to  ascer- 
tain," etc.  The  allegation  here  seems  to  be 
against  the  carrier,  and  we  hare  held  in 
Sloan  T.  Railroad,  126  N.  C.  487,  86  S.  B.  21, 
that  a  common  carrier,  under  certain  circum- 
stances may  permit  a  consignee  to  inspect 
goods  without  subjecting  itself  to  liability: 
but,  if  It  be  conceded  that  no  such  right  ex- 
isted here,  and  that  the  refusal  was  imputa- 
ble to  Trice,  the  appellant,  he  had  the  right 
to  stand  on  the  integrity  of  his  own  contract, 
and  hold  the  goods  as  owner  till  his  draft 
was  paid.  As  heretofore  stated,  by  reason 
of  the  consideration  moving  from  himself,  as 
purchaser  of  the  draft,  his  position  was  su- 
perior to  that  of  the  drawee,  and  he  had  the 
contract  right  to  Insist  that  the  drawee 
should  recognize  this  position  before  deliver- 
ing to  him  the  bill  of  lading.  Even  on 
grounds  of  expediency,  if  such  considerations 
should  have  place  in  a  discussion  of  this 
character,  the  weight  of  the  argument  is 
against  the  plaintiff.  The  utmost  that  can 
be  urged  by  plaintiff  against  the  doctrine  we 
apply  in  denial  of  his  claim  is  that,  by  nego- 
tiation of  the  draft,  at  times  colorable,  he 
may  be  forced  to  seek  redress  for  his  wrong 
In  a  distant  forum,  and  that  his  recovery 
may  on  occasions  be  restricted  to  a  vendor 
who  la  insolvent  But  these  general  laws  of 
business,  established  to  facilitate  and  pro- 
mote enlightened  commercial  intercourse,  are 
framed,  and  proi>erly  framed,  on  the  assump- 
tion that  men  will  act  honestly,  and,  as  a 
rule,  they  do.  The  few  cases  that  are 
brought  before  the  courts  for  decision  are  ex- 
ceeding small  In  proportion  to  the  immense 
volume  of  business  that  is  carried  on  and 
satisfactorily  adjusted  between  the  parties. 
And  one  ot  these  rules,  universally  recog- 
nized as  well  fitted  for  Its  purpose,  should 
not  be  interfered  with,  nor  have  its  useful- 
ness seriously  impaired,  because  in  rare  and 
exceptional  instances  a  wrong  may  be  possi- 
ble. And  It  must  be  borne  in  mind  that  the 
plaintiff  is  left  without  Interference  to  as- 
sert his  demand  against  the  original  vendor, 
the  man  with  whom  he  had  elected  to  deaL 
Speaking  to  this  question,  in  the  case  of  Hall 
V.  Keller,  64  Kan.  211,  67  Pac.  518,  62  U  R. 
A.  75S,  91  Am.  St  Rep.  209,  Smith,  J.,  de- 
livering the  opinion  of  the  court  said:  "To 
fix  a  liability  upon  the  bank,  or  upon  Keller 
ft  Dean,  nnder  the  circumstances  of  the  pres- 


ent case,  would  not  only  violate  well-settled 
rules  of  the  law  governing  commercial  paper, 
but  would  also  tend  to  decrease  the  Immense 
volume  of  business  which  is  carried  on  by 
shippers  of  stock,  grain,  and  other  commodi- 
ties, by  restricting  that  freedom  with  which 
banks  advance  money  to  the  drawers  of  such 
drafts  with  bills  of  lading  attached.  If  banks 
in  whose  favor  such  bills  are  drawn  are  mads 
liable  for  damages  on  account  of  the  defect- 
ive Quality  of  the  property  shipped  and  cov- 
ered by  the  bill  of  lading,  or  for  failure  of 
title  in  the  drawer  ot  the  draft  a  serious 
impedlmoit  would  be  placed  In  the  way  of 
shippers  who  need  a  part  or  tdl  of  the  price 
of  the  commodity  sold  before  Its  arrival  In 
the  market  to  which  It  is  consigned.  To  hold 
with  the  plaintiff  In  error  would,  to  use  the 
language  of  the  author  of  the  note  in  Finch 
V.  Gregg,  126  N.  C.  176,  85  S.  B.  251,  49  L. 
B.  A.  679,  'undoubtedly  cause  a  revolution  in 
commercial  cirdes.'" 

We  are  not  insensible  to  the  great  import- 
ance of  the  doctrine  of  stare  decisis,  a  doc- 
trine of  recognised  value  In  all  countries 
whose  Jurisprudence,  like  our  own.  Is  founded 
BO  largely  on  precedents.  We  know  that  the 
courts  ta  sach  countries,  as  a  general  rule, 
will  adhere  to  a  decision  found  to  be  erro- 
neous, when  It  has  been  acquiesced  in  tor  a 
great  length  of  time  so  as  to  become  accept- 
ed law  constituting  a  rule  of  property.  And 
there  are  other  conditions,  restricted  In  their 
nature,  where  the  doctrine  may  be  prc^erly 
applied,  but  none  of  them  require  or  permit 
that  a  court  should  adhere  to  a  decision 
found  to  be  clearly  erroneous,  which  affects 
injuriously  a  general  business  law;  and  nn- 
der the  circumstances  Indicated  here.  As  it 
has  been  well  said,  "where  vital  and  Impor- 
tant public  or  private  rights  are  concerned, 
and  the  decisions  regarding  them  are  to  have 
a  direct  and  permanent  Influence  on  all  fu- 
ture time.  It  becomes  the  duty,  as  well  as  the 
right  of  the  court  to  consider  them  carefully 
and  to  allow  no  previous  error  to  continue  It 
It  can  be  corrected.  The  fotmdatlon  of  the 
rule  ot  stare  decisis  was  promulgated  oa  the 
ground  of  public  policy,  and  it  would  be  a 
grievous  mistake  to  allow  more  harm  than 
good  to  come  from  It"  26  A.  &  E.  (2d  Ed.) 
p.  184.  This  decision,  announced  something 
like  10  years  ago,  dted  not  more  than  twice 
as  direct  authority  for  the  position  It  con- 
tains, and  disapproved  in  the  state  where  It 
seems  to  have  originated,  commented  on  ad- 
versely by  the  IntelUgent  annotators  and  re> 
viewers  ot  the  country,  and  pronounced  un- 
sound by  the  great  weight  of  authority  bear- 
ing on  the  question,  cannot  be  considered  to 
have  ever  been  acquiesced  in  or  to  have  be- 
come the  accepted  law  of  the  land.  Nor  are 
we  inadvertent  to  the  fact  that  this  contract 
was  made  at  a  time  when  Finch  v.  Gregg  ex- 
pressed the  rule  which  prevailed  with  us  on 
the  question  presented,  but  we  are  of  opinion 
that  this  should  not  be  allowed  to  affect  the 
result 
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The  general  principle  1b  that  a  decision  of 
a  court  of  supreme  Jarlsdiction,  overruling  a 
former  decision,  Is  retrospective  In  Its  opera- 
tion, and  the  effect  Is  not  that  the  former  de- 
cision is  bad  law,  but  that  It  never  was  the 
law.  Center  School  Township  v.  State  ex 
rel.,  ICO  Ind.  168,  49  N.  B.  961;  Stodcton. 
Trustee,  v.  Mfg.  Co.,  22  N.  J.  E3q.  56;  Storrle 
V.  Cortes  &  Wife,  90  Tex.  283,  38  S.  W.  154, 
35  Ia  R.  A.  666.  To  this  the  courts  have  es- 
tablished the  exception  that  where  a  Consti- 
tution or  statute  law  has  received  a  given 
construction  by  the  courts  of  last  resort,  and 
contracts  have  been  made  and  rights  acquired 
under  and  In  accordance  with  such  construc- 
tion, such  contracts  may  not  be  Invalidated 
nor  vested  rights  acquired  under  them  im- 
paired by  a  change  of  construction  made  by 
a  subsequent  decision.  Hill  v.  Railroad,  143 
N.  G.  530,  55  8.  E.  854,  9  L.  R.  A.  (N.  S.)  600 ; 
Gelpcke  v.  City  of  Dubuque,  68  U.  S.  175,  17 
L.  Ed.  520;  City  of  Sedalla  ▼.  George  A. 
Gold,  91  Mo.  App.  32.  And  there  is  high  au- 
thority for  the  position  that  this  is  the  only 
exception  that  should  be  allowed.  Falconer 
V.  Simmons,  51  W.  Va.  172,  41  S.  B.  193. 
And  while  this  court  in  a  case  of  nnusual 
hardship  has  extended  the  principle  of  this 
exception  to  a  criminal  cause  (State  v.  Bell, 
136  N.  C.  674,  49  S.  B.  163),  a  cause,  it  will 
be  noted,  arising  on  the  ctmstmction  of  a 
statute;  and  In  another  decision,  to  a  case 
where  a  title  to  real  estate  had  vested  (HIU 
V.  Brown,  144  N.  C.  117,  56"  a  E.  693),  the 
principle  should  certainly  not  be  further  ex- 
tended  and  applied  to  an  erroneous  decision 
on  general  mercantile  law,  which  Is  contrary 
to  accepted  doctrine  and  recognized  business 
methods.  We  are  of  opinion,  therefore,  that 
the  case  of  Finch  v.  Gregg  should  be  over- 
ruled, and  the  principle  upon  which  it  rests 
disapproved,  first,  as  contrary  to  the  general 
current  of  authority  on  a  subject  where  uni- 
formity of  decision  is  so  greatly  to  be  de- 
sired; second,  because  it  puts  an  undesira- 
ble and  Injurious  clog  upon  commercial  in- 
tercourse t>etween  different  sections  of  the 
country;  and  third,  because  It  may,  and  fre- 
quently does,  work  grievous  wrong  to  parties 
litigant,  In  subjecting  them  to  the  burdens 
and  obligations  of  contracts  which  they  never 
made,  and  holding  them  responsible  for  fraud 
and  wrongs  which  they  did  not  commit,  and 
of  which  they  had  no  knowledge  or  notice. 

And  from  this  It  follows  that  the  Judgment 
overruling  the  demurrer  of  the  defendant 
Trice  should  be  reversed,  and  on  the  facta 
stated  In  the  complaint  said  demurrer  should 
be  sustained. 

Reversed. 

CLARK,  0.  J.  (dissenting).  The  complaint 
alleges  that  the  defendant  Nelson  in  Texas 
contracted  to  sell  the  plaintiff  50  bales  cotton 
of  a  certain  grade  and  quality,  at  a  certain 
price,  and  shipped  said  60  bales  to  plaintiff, 
taking  a  bill  of  lading  to  deliver  same  to  bis 
own  (Nelson's)  order  in  Charlotte,  N.  C.    He 


drew  a  draft  upon  plaintiff  for  the  purchase 
price  payable  to  deftodant  Trice,  attached 
the  bill  of  lading  thereto,  and  delivered  them 
for  value  to  said  Trice,  who  Indorsed  the 
draft  and  forwarded  it  to  his  correspondent 
in  Charlotte  for  collection,  with  instructions 
not  to  deliver  bill  of  lading  to  plaintiff  till 
the  draft  was  paid.  Upon  arrival  of  the 
cotton  the  plaintiff  was  not  allowed  to  ex- 
amine or  Inspect  the  same  till  the  draft  was 
paid.  When  plaintiff  did  receive  the  cotton 
and  examined  it,  he  found  that  it  was  very 
inferior  to  the  grade  and  quality  of  cotton 
he  had  contracted  and  paid  for,  so  much  so 
that  he  avers  a  loss  of  $1,795.62.  and  he 
brings  this  action  to  recover  back  said  sum 
from  Nelson  and  Trice.  The  latter  demurs 
to  the  complaint,  on  the  ground  that  it  states 
no  cause  of  action  against  him,  and  appeals 
from  the  Judgment  overruling  the  demurrer. 
If  Nelson  had  given  Trice  a  simple  draft 
upon  the  plaintiff,  and  the  latter  had  paid 
the  same,  he  could  not  have  recovered  any- 
thing back.  It  would  have  been  his  own 
fault.  But  defendant  Trice  was  not  satisfied 
with  a  draft  He  took  an  assignment  of  the 
bill  of  lading,  taking  thus  to  himself  the  title 
and  the  iwseesslon  of  the  cotton.  He  did 
this  to  secure  himself.  He  would  not  permit 
the  plaintiff  to  receive  or  even  examine  the 
cotton  till  he  had  paid  the  draft.  He  thus,  in 
effect,  represented  to  the  plaintiff  that  the 
cotton  was  as  contracted  for  and  worth,  on 
tlie  basis  of  the  contract,  the  amount  of  the 
draft.  It  is  a  bad  rule  that  will  not  work 
both  ways.  If  the  assignee  of  the  bill  of 
lading  acquires  the  title  and  possession  to 
protect  himself  against  nonpayment  of  the 
draft,  the  drawee,  who  is  not  given  the  op- 
portunity to  examine  and  reject  the  cotton, 
is  entitled  to  recover  any  sum  he  pays  in 
excess  of  the  contract  price,  if  there  Is  short- 
age either  In  the  quantity  or  quality  of  the 
goods.  This  is  fair  and  just  to  both  sides. 
It  gives  the  same  protection  to  both.  If 
Trice  had  permitted  the  plaintiff  to  examine 
the  cotton  before  accepting  it,  there  could 
have  been  no  complaint.  But  having  com- 
pelled the  plaintiff  to  take  the  cotton  "in- 
sight, unseen"  under  risk  of  suit  for  dam- 
ages if  he  refused,  there  was  an  implied 
representation.  In  all  fairness,  that  the  cot- 
ton was  such  as  was  contracted  for,  and  for 
the  price  of  which  Trice  was  paid.  There 
should  be  no  unjust  advantage  given  to  the 
payee  of  a  draft  over  the  drawee  because  the 
payee  has  an  assignment  of  the  bill  of  lading. 
If  the  seller  had  brought  the  cotton  into 
town  on  his  wagon,  to  deliver  in  accordance 
with  a  previous  contract,  he  could  not  re- 
quire payment  until  the  cotton  had  been  ex- 
amined and  it  was  ascertained  that  it  came 
up  to  the  contract,  and,  had  he  so  exacted, 
certainly  the  seller  would  be  liable  for  the 
deficiency  In  quantity  and  in  quality.  When 
the  cotton  is  sent  by  railroad  instead  of  by 
wagon,  and  Instead  of  the  seller  the  holder  of 
the  bill  of  lading  has  the  title  and  possession 
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and  refoses  to  deliver,  nnleBa  payment  1b 
made,  without  liiq>ectl(Hi,  tbe  relation  and 
rights  of  tbe  parties  are  the  same.  Ck>n- 
Bigneea  are  entitled  to  a  "fair  deal,"  as  well 
as  the  payees  of  draft  secured  by  assign- 
ment of  bills  of  lading.  The  latter  has  the 
security  of  title  and  possession  of  the  goods. 
The  consignees  are  entitled  to  Inspection  of 
goods  before  payment  of  draft;  and  if  that 
is  refused,  and  they  are  forced  to  pay  under 
penalty  of  sale  ox,  reshlpment  of  goods  and 
protest  of  the  draft,  then  the  payee  of  the 
draft  Is  bound  to  make  good  the  quality  and 
quantity  as  per  the  contract  for  which  the 
draft  Is  drawn.  This  same  point  was  before 
this  court,  and  after  able  and  elaborate  ar- 
gument was  decided  as  above  by  a  unanimous 
court  Flndi  v.  Or^g,  126  N.  C.  176,  35  S.  E. 
251,  49  L.  R.  A.  679.  Exactly  the  same  rul- 
ing was  made  In  Grocery  C!o.  T.  Bank,  144 
Ala.  662,  39  South.  128,  1  L.  R.  A.  (N.  S.) 
242,  113  Am.  St  Rep.  61,  Searles  v.  Grain 
Co.,  80  Miss.  688,  32  South.  287,  and  Landa 
V.  Lattln,  19  Tex.  Glv.  Ai^.  246,  46  S.  W.  48. 
though  the  last-named  case  has  since  been 
reversed  in  Tezaa 

In  Bank  v.  Bank,  91  T7.  S.  98,  28  L.  Ed. 
208,  Mr.  Justice  Strong  says:  "That  tbe 
holder  of  a  bill  of  lading,  who  has  become 
such  by  indorsement  and  by  discounting  the 
draft  drawn  against  the  consigned  property, 
succeeds  to  the  situation  of  the  shipper  is 
not  to  be  doubted.  He  has  the  same  right  to 
demand  acceptance  of  the  accompanying  bill 
and  no  more.  If  the  shipper  cannot  require 
acceptance  of  the  draft  without  surrendering 
the  bill  of  lading,  neither  can  the  holders. 
Bills  of  lading  that  are  transferable  by  in- 
dorsement are  only  quasi  negotiable.  The 
indorsee  does  not  acquire  a  right  to  change 
the  agreement  between  the  shipper  and  his 
sendee.  He  cannot  Impose  obligations  or  de- 
ny advantages  to  the  drawee  of  the  bill  of 
exchange  drawn  against  the  shipment  which 
were  not  in  the  power  of  the  drawer  and  con- 
signor." 

Bank  ▼.  White,  65  Mo.  App.  679,  was  a  case 
where  a  manufacturer  of  lumber  and  shin- 
gles sold  and  shipped  to  a  dealer  a  car  load 
of  shingles,  at  the  same  time  drew  a  draft 
on  the  purchaser  with  a  bill  of  lading  attach- 
ed, and  assigned  the  same  to  the  plaintiff, 
the  banking  company.  When  the  shingles  ar- 
rived they  were  found  to  be  of  inferior  qual- 
ity, and  the  purchaser  refused  to  pay  the 
draft  Thereupon  the  bank  sued  the  pur- 
chaser for  the  entire  amount  of  the  draft 
and  the  purchaser  Interposed  his  defense. 
The  court  In  supporting  the  contention  of 
tbe  defendant  says:  "We  can  discover  no 
prejudicial  error  in  the  trial  of  this  case^ 
and  since,  too,  substantial  Justice  has  been 
done,  the  Judgment  will  not  be  disturbed. 
Plaintiff's  counsel  are  right  In  the  contention 
that  when  the  bank  took  an  assignment  of 
the  draft  and  bill  of  lading  from  the  lumber 
company,  whether  as  an  absolute  purchase  or 
collateral  security,  it  became  vested  with  the 


title  to  the  property.  From  that  time  on 
plaintiff  occupied  the  same  relation  towards 
the  shingles  then  in  transit  that  the  lumber 
company  did  before  the  bill  of  lading  was 
transferred.  The  assignment  of  the  bill  of 
lading  operated  as  a  symbolical  delivery  of 
the  property  covered  by  It  However,  the 
rights  of  the  consignee  were  not  Impaired  or 
disturbed  by  the  change  of  the  ownership  in  ' 
the  property.  He  was  left  with  the  same  de- 
fense, as  against  the  bank,  that  he  would 
have  had  as  against  the  lumber  company." 

In  Haas  v.  Bank,  144  Ala.  662,  39  South. 
129,  1  li;  R.  A.  (N.  S.)  242,  118  Am.  St  Rep. 
61,  a  shipper  consigned  goods  in  his  own 
name,  having  the  bill  of  lading  made  out  to 
himself,  and  assigned  the  bill,  accompanied 
by  draft  on  the  buyer,  to  a  bank  to  which 
the  draft  was  made  payable,  and  which  paid 
the  seller  for  the  goods.  In  that  case  It  was 
held  that  the  bank  became  the  absolute 
owner  of  the  goods  and  of  the  debt  due  from 
the  buyer,  and,  on  constructively  delivering 
the  goods  to  the  buyer  by  an  assignment  of 
a  bill  of  lading  and  the  acceptance  and  pay- 
ment of  the  draft  by  the  buyer,  became  lia- 
ble to  him  to  the  same  extent  as  the  seller 
would  have  been,  but  for  the  assignment  for 
any  shortage  In  the  goods.  On  page  572  ol 
144  Ala.,  on  page  131  of  39  South.  (1  L.  R.  A. 
[N.  S.1  242,  113  Am.  St  Rep.  61),  the  court 
said:  "In  short,  the  defendant  took  the  con- 
tract of  the  shipper  and  stood  in  his  shqes, 
with  the  same  rights,  no  greater,  no  less,  and 
the  payment  of  the  draft  by  plaintiffs,  which 
were  consignees,  which  merely  evidenced  the 
price  to  be  paid  for  the  goods,  could  no  more 
shield  or  protect  the  defendant  bank  from 
liability  than  its  payment  would  have  pro- 
tected the  shipper  had  he  undertaken  a  de- 
livery of  the  goods  and  received  the  purchase 
price  tOT  them.  It  would  be  an  anomaly  to 
hold  that  the  defendant  Is  protected,  as  pur- 
chaser of  the  account  and  bill  of  lading,  foe- 
cause  the  plaintiffs  paid  the  draft  which 
also  belonged  to  It  in  right  of  its  ownership 
of  the  goods,  or  that  It  held  tbe  bill  of  lad- 
ing for  security  for  a  debt  which  belonged 
to  It  'Just  how  It  could  be  the  unqualified 
owner  of  the  debt  and  only  a  q^ialifled  own- 
er of  the  goods  when  It  purchased  both,'  says 
the  court,  'we  confess  our  Inability  to  see.' " 
In  almost  identical  language  Is  Searles  v. 
Grain  Co.,  80  Miss.  6S&,  32  South.  287,  citing 
and  approving  Iiattln  v.  Landa,  supra.  Bank 
V.  White,  supra.  Finch  v.  Gregg,  supra,  and 
Miller  V.  Bank,  76  Miss.  84,  23  South.  439. 
In  the  Searles  Case  plaintiffs  purchased  a 
lot  of  com  from  the  Smith  Grain  Company  at 
a  fixed  price.  Only  a  part  of  the  com  was 
shipped,  and  in  order  to  supply  their  cus- 
tomers, they  were  compelled  to  go  Into  the 
market  and  buy  other  com  at  a  higher  price. 
The  com  shipped  them  was  defective  in 
quality,  whereby  they  suffered  loss.  The 
Smith  Grain  Company  drew  on  the  plaintiffs 
for  the  purchase  price  of  tbe  com  In  favor 
of  the  Exchange  National  Bank,  and  said 
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bank  paid  aaid  draft;  and  on  other  datea 
tbey  brought  other  com  and  suffered  losses 
In  the  same  way.  All  the  drafts  were  drawn 
on  the  same  bank,  and  paid  through  the  same 
channels  The  conrt,  citing  the  cases  above 
named  and  approving  them,  says,  '^hls  case 
falls  within  Miller  v.  Bank,  whldi  Is  in  ac- 
cord with  and  supported  by  Landa  r.  Lattin, 
supra,  Bank  v.  White,  and  Finch  v.  Qteggt" 
and  farther  says,  "We  specially  refer  to  the 
reasoning  in  Landa  v.  Lattin  as  thorough  and 
sound."  "There  are  cases  to  the  contrary  of 
our  views,"  says  the  court,  "but  they  clearly 
fail  to  apprehend  the  true  nature  of  tUs  sort 
of  transaction.  The  bank  buying  the  draft 
and  bill  of  lading  is  bound  to  comply  with 
all  the  terms  of  the  contract  between  seller 
and  bnyer.  This  places  it,  as  to  the  buyer. 
In  the  exact  situation  in  which  its  assignor 
stood."  On  page  699  of  80  Miss.,  on  i>age  290 
of  82  South.,  the  court  says :  "We  think  the 
courts  which  have  taken  the  other  view  have 
dealt  with  half  the  transaction,  not  the  whole 
of  it  They  have  looked  to  the  draft  Not 
to  the  bill  of  lading.  They  have  failed  to 
give  every  factor  In  the  transaction  its  full 
significance  and  to  look  through  form  to  sub- 
stance." 

Assignments  of  bills  of  lading  are  not  gov* 
emed  by  the  commercial  law.  The  transferee 
simply  acquires  the  title  of  transferror  to  the 
goods  described  in  them.  Williams  v.  B.  B., 
93  N.  C.  42,  63  Am.  Bep.  460 ;  Haas  v.  Bank, 
144  Ala.  662,  39  South.  129,  1  L.  B.  A.  (N. 
S.)242, 113Am.  StB^  61;  Bankv.Hurt9g 
Ala.  130,  12  South.  668,  19  L.  B.  A.  701,  42 
Am.  St  Bep.  38 ;  Trust  Oo.  v.  B.  B.,  99  Ala. 
416,  14  South.  646,  42  Am.  St  Bep.  76 ;  4  Am. 
&  Sng.  Ency.  (2d  Ed.)  649.  By  the  assign- 
ment of  this  bill  of  lading  to  Trice  he  became 
the  owner  of  the  property.  Dows  v.  Bank, 
91  n.  S.  618,  23  L.  Ed.  214;  Daniel,  N%. 
Instr.  i  1734a.  By  the  endorsement  of  ttte 
draft  to  him  he  became  the  owner  of  the 
right  to  receive  the  purchase  money  evidenc- 
ed by  the  draft  On  arrival  of  the  cotton  the 
plaintiff  had  the  right,  if  it  was  short  either 
in  quality  or  quantity,  either  to  refuse  it  or, 
if  he  received  it  and  was  sued  for  the  price, 
to  bare  set  up  the  loss  by  reason  of  such  de- 
fects. Kester  v.  lliller,  119  N.  0.  476,  26  8. 
E.  116;  McKinnon  v.  Mcintosh,  98  N.  C.  89, 
8  S.  B.  840.  In  common  Justice  the  consignee 
should  be  allowed  to  see  the  goods  before 
paying  or  refusing  to  pay  the  draft  The 
rights  of  Trice,  assignee  of  the  bill  of  lading, 
are  not  greater  than  those  of  Nelson,  assign- 
or. If  Trice  had  sued  consignee  and  drawee 
for  refusal  to  pay  draft  and  accept  goods,  he 
could  recover  no  more  than  their  value  on 
the  contract  basis.  He  cannot  put  himself  on 
a  higher  plane  by  comi>elllng  the  purchaser 
to  take  them  without  opportunity  of  inspec- 
tion, and  thus  having  collected  more  than 
their  contract  value,  refuse  to  be  liable  in 
an  action  by  the  purchaser  to  recover  back 
the  excess  sum  thus  extorted.  Finch  v.  Oreg^g 
has  been  reaffirmed  by  Sloan  v.  B.  B.,  126 


N.  O.  489,  36  S.  B.  21;  Mfg.  Oo.  T.  Tiemey 
(Connor,  J.)  133  N.  C.  636,  45  S.  E.  1026,  and 
has  been  cited  and  followed  In  other  states, 
ut  supra. 

The  bill  of  lading  is  a  aecorHy  to  the  bold- 
er of  the  draft  attached  thereto  that  he  shall 
receive  the  purchase  price  before  he  surren- 
ders possession  of  the  property,  but  it  does 
not  protect  him  from  refunding,  if  by  refusal 
of  opportunity  to  Inspect  he  collects  the  full 
purchase  price  when  the  goods  upon  delivery- 
are  found  to  be  below  the  contract  Such 
cases  as  this  could  not  possibly  occur  if  the 
consignee  was  permitted  to  inspect  the  goods 
before  paying  the  draft  The  assignee  takes 
the  draft  and  bill  of  lading  relying  on  drawer 
and  the  goods.  He  should  have  no  more.  If 
there  is  a  defect  In  quality  or  quantity,  the 
holder  of  the  draft  and  bill  of  lading  shonld 
look  to  the  party  from  whom  he  bought 
them  to  make  good,  and  not,  having  forced 
payment  out  of  the  consignee  and  drawee  by 
refusing  sight  of  the  goods,  refuse  reimburse- 
ment This  is  not  fair.  A  bill  of  lading  has 
not  the  characteristics  of  negotiable  paper, 
and  it  should  not  have.  A  bill  of  lading  is 
not  good  against  the  company  that  issues  it, 
even  in  favor  of  a  bona  fide  bolder  for  value, 
unless  goods  of  the  quality  and  quantity  de- 
scribed therein  are  actually  delivered  to  it 
Williams  T.  B.  B.,  93  N.  a  ^  63  Am.  Bep. 
450.  Certainly,  therefore,  it  should  not  be 
conclusive  against  the  consignee,  unless  he  Is 
afforded  an  opportunity  to  examine  the  ship- 
ment as  to  quantity  and  quality  before  ac- 
cepting or  paying  a  draft  attached  to  the  bill 
of  lading.  The  rule  should  not  be  more  rigid 
against  the  drawee  than  the  holder  can  en- 
force it  against  the  railroad  or  other  com- 
mon carrier. 

The  rule  in  this  state,  allowing  the  drawee 
to  Inspect  goods  before  accepting  the  draft, 
thus  making  the  drawee  liable  for  no  more 
than  the  carrier  would  be  if  there  was  no  de- 
livery— 1.  e.,  only  for  goods  of  the  quantity 
and  quality  actually  delivered — ^was  held 
the  law  in  this  state  nearly  10  years  ago  by 
one  of  the  best  and  ablest  judges  on  the  su- 
perior court  bench,  and  on  appeal  he  was 
affirmed  by  a  unanimous  court.  E^ch  ▼. 
Gregg,  126  N.  O.  176,  86  S.  B.  251,  49  L.  R. 
A.  679.  It  has  ever  since  been  recognized  as 
law  here.  Parties,  including  those  to  this 
action,  are  presumed  to  have  dealt  with  each 
other,  relying  upon  that  ruling  being  the 
law.  It  has  worked  no  hardship.  Its  revoca- 
tion will  unquestionably  protect  the  vendor 
and  shipper  In  this  case  in  a  fraud  he  has 
perpetrated,  and  will  deprive  consignees  of 
the  Just  protection  they  have  had.  W!by 
then  change  it?  For  what  purpose?  Finch 
V.  Gregg  has  not  only  been  held  law  in  this 
state  for  many  years,  and  not  denied  till  now, 
but  our  decision  has  been  cited  and  followed 
in  other  states,  as  above  quoted,  as  well  as  In 
our  own  court  Finch  ▼.  Oregg  Is  a  Just  deci- 
sion protecting  the  consignee  here  against 
fraud  by  vendors  in  distant  states.    It  has 
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"made  for  righteousness,"  and  should  stand. 
If  courts  In  other  states,  where  the  interest 
of  dealers  In  mercantile  paper  Is  the  public 
policy,  have  specially  favored  them,  by  as- 
similating bills  of  lading  to  the  rights  of 
negotiable  paper,  that  is  no  reason  why  we 
should  abandon-  our  own  decisions  to  follow 
theirs.  We  did  not  abandon  our  doctrine  of 
mental  anguish  because  the  courts  in  some 
other  states,  where  the  claim  of  telegrapb 
companies  to  exemption  from  liability  were 
more  favored,  held  to  the  contrary. 

It  has  been  suggested  that  vendees  of 
goods  shipped  here  can  by  special  contract. 
In  each  case,  secure  the  right  to  examine  the 
goods  before  accepting  or  paying  the  draft. 
But  why  change  our  decisions  to  require  a 
special  contract?  Besides  such  contract,  if 
conceded  by  the  vendor,  would  not  be  put  by 
railroads  In  the  bills  of  lading,  and  it  could 
not  be  put  Into  the  -draft  without  affecting 
its  negotiability,  and  hence  the  holder  hav- 
ing no  notice  would  be  exempt,  and  the  op- 
portunity of  vendors  to  commit  the  same 
fraud  as  the  vendor  in  this  case,  both  in  the 
quality  and  quantity  of  shipments,  will  be 
unrestricted. 

There  are  380  cotton  mills  within  100  miles 
of  Charlotte,  N.  C,  and  the  number  is  in- 
creasing, and  will  largely  increase.  The  ad- 
jacent territory  is  growing  more  and  mora 
Incapable  of  furnishing  a  full  supply  of  cot- 
ton, and  It  must  be  shipped  in  ever  Increas- 
ing quantities  from  distant  points.  Under 
the  Just  and  honest  rule  laid  dovrn  in  Finch 
V.  Gregg,  and  followed  for  so  many  years  in 
this  and  other  states,  above  cited,  the  as- 
signee of  a  draft  looks  to  the  drawer  till  ac- 
ceptance, and  until  then  the  bill  of  lading  is 
good  against  vendee  only  to  the  extent  that 
the  quality  and  quantity  of  the  goods  come 
up  to  the  contract,  with  the  necessary  corol- 
lary that  the  consignee  can  always  examine 
the  goods  before  he  assumes  unqualified  lia- 
bility by  accepting  the  draft  It  is  a  serious 
matter  to  affect  our  great  and  growing  man- 
ufacturing Interest  by  changing  the  law  as 
we  have  so  held  it  to  be,  a  law  which  has 
protected  the  consignee  without  any  possibil- 
ity of  Injury  to  any  honest  consignor.  The 
holder  of  the  draft  usually  receives  It  "for 
collection."  But  If  he  buys  It,  he  should  take 
it  on  faith  of  vendor's  credit,  supplemented 
only  by  value  of  goods.  Indeed  the  holder 
will  be  benefited  by  a  rule  which  forces  the 
shipper  to  send  goods  of  the  quality  and 
quantity  contracted  for.  Failure  to  do  so 
will  be  rare  when  he  knows  the  consignee 
has  the  right  to  see  them. 

The  change  will  have  a  wider  application 
than  affecting  injuriously  our  great  cotton 
mllltng  Industry.  There  are  many  dealers  in 
North  Carolina  who  buy  meats,  lard,  com, 
wheat,  and  flour  in  the  northwest  in  large 
quantities  to  retail  to  their  customers.  These 
shipments  are  drawn  for  with  bills  of  lading 


to  shipper's  orders,  attached  to  the  draft, 
which  Is  usually  assigned,  as  in  this  case  "for 
collection."  Under  the  law  as  we  have  held 
It,  without  detriment,  for  nearly  10  years 
past,  the  vendee  ran  no  risk,  for  he  has  tiU 
now  had  the  right  to  examine  the  goods  be- 
fore accepting  the  draft.  But  if  that  is  now 
changed,  the  vendee  must  assume  the  risk  of 
such  frauds,  as  the  vendor  has  perpetrated  In 
this  case,  for  not  only  a  ^>ecial  contract 
could  not  be  put  into  bill  of  lading  or  draft, 
but  the  vendors  of  these  articles,  like  Ar- 
mour, Swift  and  others,  will  not  make  such 
special  contracts,  well  knowing  that  the 
dealers  here  must  buy  of  them  or  not  at  all. 
Our  rule  has  worked  well.  It  has  protect- 
ed consignees  here.  It  has  not  Injured  any 
honest  consignor.  The  revocation  of  the  rule 
will  deliver  purchasers  here  into  the  uncove- 
nanted  mercy  of  distant  consignors,  who 
cannot  be  reached  by  the  i^ocees  of  our 
courts. 


STATE  V.  DOBBINS. 

(Supreme  Court  of  North  Carolina.     Oct  28, 
1908.) 

1.  IifToxioAnno  Liqttobb  (|  236*)— Cbiuinai. 
FBOBBOirriON— EvioEHCE. 

In  a  prosecution  for  keeping  intoxicating 
liquor  for  illegal  sale,  evidence  held  sufficient  to 
go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
UquMs,  Cent  Dig.  f  809;  Dec  Dig.  |  286.*] 

2.  GancmAi,  Law  (f  7B8*)  —  Suttioicmct  of 

BVIDBNCB. 

Whether  evidence  against  accused  be  strong 
or  weak.  It  should  be  submitted  to  the  Jury,  if 
it  be  not  merely  conjectural,  but  reasonably 
tends  to  establish  his  guilt 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1713,  1727-iraO;  Dec.  Dig. 

8.  CaiMiNAi,  Law  (8  789*)  —  Tbiait-Fobm  of 
INSTBUCTIONS— Reasonable  Doubt. 

No  particular  formula  is  required  in  charg- 
ing upon  reasonable  doubt. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law^  Cent  Dig.   »  1901-1822;    Dee.  Dig.  I 

4.  CannwAi,  Law  (|  834*)— T*ial— Ikstbuo- 

tionb—Kkquebts— Compliance. 

Where  accused,  on  trial  for  keeping  a  bar- 
rel filled  with  bottles  of  whisky  for  illegal  sale, 
requested  a  charge  that  if  the  evidence  did  not 
remove  every  reasonable  view  of  the  case  except 
the  guilt  of  accused,  the  jury  should  acquit  a 
charge  that  to  convict  the  jury  must  find  be- 
yond a  rea«(mable  doubt  that  the  barrel  filled 
with  bottles  of  whisky  was  in  accused's  posses- 
sion, that  he  was  keeping  It  for  sale,  and  that 
there  was  more  than  one  quart,  and  if  not  so 
satisfied,  they  should  acquit  was  sufficiently  re- 
sponsive to  the  request,  and  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  K  2013,  2014;  Dec.  Dig.  { 
834.*] 

Appeal  from  Superior  Court,  Blchmond 
County;  B.  B.  Jones,  Judge. 

C.  D.  Dobbins  was  convicted  of  keeping 
intoxicating  liquor  for  illegal  sale,  and  he 
appeals.    Affirmed. 
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The  defendant  was  indicted  for  keeping 
liquor  for  Bale  In  the  county  of  Richmond, 
contrary  to  chapter  21  of  the  Laws  of  1908. 
One  of  the  questions  In  the  case  Is  whether 
there  was  any  evidence  against  the  defendant 
of  a  violation  of  the  statute.  George  Smith, 
a  witness  for  the  state,  testified:  "I  am  a 
tinner  by  trade,  and  have  a  shop  in  the  town 
of  Hamlet,  Richmond  county.  On  February 
17,  1908,  I  let  O.  D.  Dobbins  have  the  key  to 
my  tin  shop,  between  7  and  7:30  a.  m.  I 
returned  to  my  shop  about  10  a.  m.  on  the 
same  day,  in  company  with  one  Charles 
Niven,  and  found  0.  D.  Dobbins  In  my  shop 
when  we  got  there.  There  was  no  one  else  In 
the  shop  at  that  time.  In  a  few  minutes 
Dobbins  went  out,  and  a  very  short  time 
thereafter,  Mr.  Hubbard,  the  policeman,  came 
into  my  shop  with  papers  to  search  It,  and 
found  a  barrel  full  of  pint  and  half-pint  bot- 
tles filled  with  com  whisky.  There  was  no 
whisky  In  my  shop  when  I  let  G.  D.  Dobbins 
have  the  key  at  7:30  that  morning.  The 
barrel  of  whisky  was  put  in  my  shop  be- 
tween the  hour  that  I  let  Dobbins  have  the 
key  and  10  a.  m.,  when  I  returned.  The  of- 
ficer took  possession  of  the  whisky,  and  ar- 
rested Dobbins.  I  never  put  the  whisky  In 
there,  and  don't  know  who  did.  I  don't  re- 
call by  whom  I  sent  the  key  of  my  shop  to 
Dobbins.  He  came  to  me  and  said  that  Dob- 
bins wanted  my  shop  key,  and  I  handed  It  to 
him.  I  don't  know  whether  he  gave  the 
key  to  Dobbins  or  not,  but  do  know  that  I 
found  Dobbins  in  possession  of  my  shop  when 
I  reached  there  at  10  o'clock,  about  three 
hours  later.  There  was  no  one  in  the  shop 
except  Dobbins."  J.  A.  Spencer,  a  witness 
for  the  state,  testified:  "At  the  request  of 
Chief  of  Police  R.  L.  Hubbard  I  watched  the 
shop  of  George  W.  Smith,  and  saw  the  de- 
fendant, Dobbins,  in  the  shop.  No  one  else 
was  in  there  except  him.  Soon  after  I  was 
stationed  to  watch  the  shop,  I  saw  Dobbins 
come  out  of  the  shop,  lock  the  door,  and  go 
over  to  a  negro  pool  room.  In  6  or  10  min- 
utes I  saw  the  defendant  come  back  to  the 
shop,  unlock  the  door,  and  go  in.  The  de- 
fendant had  been  In  the  shop  a  very  short 
time  when  I  saw  O.  W.  Smith,  the  owner 
of  the  shop,  and  one  Charles  Niven  go  in  the 
shop.  A  few  minutes  after  Smith  and  Niven 
went  into  the  shop,  I  saw  the  defendant, 
Dobbins,  leave  the  ^op  a  second  time,  and  go 
to  the  negro  pool  room.  At  this  time.  Chief 
of  Police  Hubbard  came  to  me  with  papers 
to  search  the  shop  for  liquor.  We  proceeded 
to  the  shop,  and  in  the  back  end  of  the  shop 
found  a  barrel  full  of  pint  and  half-pint  bot- 
tles of  com  liquor.  It  had  been  opened,  and 
'  appeared  as  If  some  of  its  contents  had  been 
taken  out  Smith,  the  owner  of  the  shop, 
told  me  that  he  had  sent  his  key  to  C.  D. 
Dobbins  early  that  morning,  and  he  had  not 
returned  to  the  shop,  after  sending  his  key 
to  Dobbins,  until  a  few  minutes  before  I 
came  in ;  that  when  he  returned  to  the  shop 
he  found  Dobbins  in  the  8boi>)  but  knew 


nothing  of  the  liquor  being  in  the  shop  un- 
til we  found  It.  The  general  character  of 
G.  W.  Smith  is  good."  R.  L.  Hubbard,  a  wit- 
ness for  the  state,  testified:  "I  was  chief  of 
police  In  the  town  of  Hamlet  on  the  17th 
day  of  February,  1908,  and  in  consequence 
of  Information  received  by  me,  I  got  J.  A. 
Spencer  to  watch  the  movements  of  the  de- 
fendant, also  the  tin  shop  of  O.  W.  Smith. 
I  saw  the  defendant  open  the  door  and  go 
into  the  shop,  and  later  come  out,  lock  the 
door,  and  go  over  towards  a  negro  pool  room ; 
and  saw  him  return,  open  the  shop,  go  in  and 
come  out  the  second  time,  and  go  towards  the 
pool  room,  at  which  time,  in  consequence  of 
these  movements  and  the  further  informa- 
tion I  had  received,  I  had  a  warrant  issued, 
under  the  statute,  to  search  the  shop  for 
liquor  kept  for  sale  contrary  to  law.  I  left 
Spencer  to  watch  the  shop  while  I  went  be- 
fore the  mayor  and  got  the  warrant  to  search 
the  premises.  When  I  returned  I  saw  the 
defendant  In  the  shop.  No  one  else  was  In 
the  shop  except  the  defendant.  I  saw  him 
go  to  the  window  and  look  out,  apparently 
for  the  purpose  of  seeing  whether  any  one 
was  watching  his  movements.  Then  be 
came  out  and  wait  towards  the  pool  room. 
G.  W.  Smith,  the  owner  of  the  shop,  and 
Charles  Niven  came  to  the  shop  a  few  min- 
utes before  the  defendant  left  the  last  time, 
and  a  few  minutes  after  he  had  left,  I  and 
Spencer,  under  the  warrant  I  had  received 
for  searching  the  shop,  went  to  the  shop, 
searched  tlie  same,  and  found  a  barrel  of 
whisky  containing  pint  and  half-pint  bot- 
tles. The  defendant  had  only  been  gone  a 
few  minutes  when  this  search  was  made,  and 
the  liquor  was  found.  Q.  W.  Smith  told  me 
that  he  knew  nothing  about  the  whisky  be- 
ing In  the  shop,  and  that  he  sent  his  key  to 
the  defendant  that  morning  about  7  o'clock, 
and  found  the  defendant  in  his  shop  when 
he  got  there,  that  the  liquor  did  not  belong 
to  him,  and  that  he  knew  nothing  at  all 
about  it.  The  general  character  of  the  wit- 
ness G.  W.  Smith  is  good."  The  defendant 
offered  no  testimony,  but  requested  the  court 
to  Instruct  the  jury:  "(1)  That  there  Is  not 
sufllclent  evidence  to  warrant  the  jury  in 
convicting  the  defendant,  and  the  jury  will 
return  a  verdict  of  not  guilty ;  (2)  if  the  evi- 
dence does  not  remove  every  reasonable  view 
of  the  case  except  the  guilt  of  the  defendant, 
the  jury  will  return  a  verdict  of  not  guilty." 
The  court  refused  to  give  the  instructions, 
and  the  defendant  duly  excepted.  Judgment 
was  entered  upon  the  verdict  of  guilty,  and 
the  defendant  appealed. 

Morrison  &  Whltlock,  for  appellant  Hay- 
den  Clement,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (aTter  stating  the  facts  as 
above).  If  we  treat  the  first  prayer  for  in- 
structions as  a  request  to  charge  the  jury 
that  there  was  no  evidence  of  the  defend- 
ant's guilt,  we  think  It  was  properly  refused. 
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Tbe  evidence  was  circumstantial,  it  is  tme, 
but  it  strongly  pointed  to  the  gnllt  of  the 
defendant  It  the  Jury  found  the  facts  to 
be  In  accordance  with  tbe  testimony,  tbey 
could  hardly  escape  the  conclusion  that  the 
defendant  had  placed  the  liquor  in  the  shop 
of  the  witness,  Geofge  Smith.  But  whether 
the  testimony  against  the  defendant  was 
strong  or  weak,  it  should  have  been  sub- 
mitted to  tbe  Jury,  if  it  was  not  merely  con- 
jectural, but  reasonably*  tended  to  establish 
his  guilt  Byrd  t.  Express  Co.,  189  N.  C. 
273,  51  S.  B.  851.  Why  it  did  not  have  this 
tendency,  we  are  unable  to  see.  The  liquor 
was  not  in  tbe  shop  when  the  key  was  giv- 
en to  the  defendant,  and  shortly  thereafter 
Smith  returned  to  the  shop  and  found  the 
defendant  there,  and  immediately  afterwards 
the  policeman  came  and  toimd  a  barrel  of 
pint  and  half-pint  Imttles  filled  with  com 
whisky.  There  were  other  circumstances 
which  tended  to  show  tbe  defendant's  guilt, 
as  will  appear  from  a  perusal  of  the  evi- 
dence. It  was  not  necessary  that  tbe  court 
should  have  given  the  second  prayer  for  in- 
stmctions  in  the  very  words  in  which  it  is 
expressed.  The  law  does  not  require  that 
any  particular  formula  shall  be  used  in  charg- 
ing upon  the  doctrine  of  reasonable  doubt. 
State  V.  Adams,  138  N.  C.  688,  60  S.  B.  765. 
The  court  charged  the  Jury  that  in  order  to 
convict  the  defendant  they  must  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  barrel  filled  with  bottles  of  whisky  was 
In  tbe  defendant's  possession,  that  he  was 
keeping  it  for  sale,  and  that  there  was  more 
than  one  quart,  and  that  if  they  were  not  so 
sadsfled,  the  defendant  should  be  acquitted. 
There  was  no  error  in  this  Instruction,  and 
it  was  sufficiently  req)onsive  to  the  defend- 
ant's second  prayer. 
No  error. 


CLEVELAND-CANTON  SPRINGS  CO.  ▼. 
GOLDSBORO  BUGGY  CO. 

(Supreme  Court  of  North  Carolina.     Oct  28, 
1908.) 

1.  Saixs  (I  884*)  — Bbeach  or  Coktract— 
Damages. 

Where  defendant  contracted  to  take  certain 
springs  to  be  manufactured  by  plaintiff  at  a 
stated  price,  an  instmction  that  the  measure  of 
plaintiff's  damages  for  breach  of  the  contract 
was  the  difference  between  what  it  would  have 
cost  plaintiff  to  carry  out  its  part  of  the  con- 
tract and  the  contract  price  was  correct ;  the 
evidence  showing  that  the  output  of  plaintiff's 
shops  was  reduced  by  the  amount  of  defendant's 
order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1106;  Dec.  Dig.  S  381.*] 

2.  Saues  (I  878*)- Bbeach  ov  Cowtbact  — 
PiXAniiro — MrriGATioR  of  Dauaoeb. 

In  an  action  for  breach  by  defendant  of  a 
contract  to  purchase  at  a  given  price  springs 
to  be  made  dt  plaintiff,  defendaut,  to  rely  on 
tbe  defenses  that  plaintiff  could  not  have  com- 
plied with  its  part  of  the  contract,  or  that  it 


was  otherwise  profitably  employed,  or  that  it 
could  have  sold  such  of  the  articles  as  it  manu- 
factured for  as  high  a  price  as  defendant  agreed 
to  pay,  most  plead  the  same. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  878.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;  Gulon,  Judge. 

Action  by  the  Cleveland-Canton  Springs 
Company  against  the  Goldsboro  Buggy  Com- 
pany. Judgment  for  plaintlfr,  and  defendant 
appeals.    No  error. 

W.  S.  O'B.  Robinson  and  Aycock  &  Daniels, 
for  appellant    W.  C.  Munroe,  for  appellee. 

CLARK,  O.  J.  Tbe  defendant  contracted 
with  the  plaintiff  to  take  certain  springs  to 
be  manufactured  by  tbe  plaintiflT  at  a  given 
price,  and,  after  taking  a  small  portion  of 
each  order,  reftised  to  take  tbe  remainder. 
The  springs  were  to  be  manufactured  by  the 
plalntur  in  accordance  with  the  order  of  tbe 
defendant  The  only  exception  of  the  de- 
fendant is  to  the  charge  of  the  Judge  to  the 
effect  that  the  measure  of  plaintiff's  damages 
was  the  difference  between  what  it  wOuld 
have  cost  the  plaintiff  to  carry  out  its  part 
of  the  contract  and  the  contract  price.  This 
is  correct  nothing  else  appearing.  Williams 
V.  Lumber  Co.,  118  N.  C.  987,  24  S.  B.  800; 
Oldham  v.  Kerchner,  81  N.  C.  430;  Hinckley 
V.  Steel  Co.,  121  U.  S.  275,  7  Sup.  Ct  875,  80 
L.  Ed.  967. 

If  the  defendant  had  Intended  to  rely  upon 
the  fact  that  the  plaintiff  could  not  have  com- 
plied with  its  part  of  the  contract  or  that 
it  was  otherwise  profitably  employed  during 
the  time  it  would  have  been  engaged  in  filling 
the  defendant's  order,  or  that  it  could  have 
sold  such  of  the  articles  as  it  did  manufac- 
ture for  as  high  a  price  as  the  defendant ' 
agreed  to  pay,  or  any  other  matter  in  mitiga- 
tion of  damages,  it  should  have  set  up  the 
same  In  its  answer;  for  such  defenses  must 
be  pleaded.  Oldham  v.  Kerchner,  supra, 
where  this  point  is  fully  discussed;  Lumber 
Co.  V.  Iron  Works,  180  N.  C.  684,  41  S.  B.  797. 
In  Lumber  Co.  v.  Iron  Works,  130  N.  C.  500, 
41  S.  E.  709,  the  court  says :  "It  may  be  that 
tbe  plaintiffs  were  profitably  employed  all  tbe 
while,  and  really  performed  other  work 
which  was  more  remunerative  than  would 
have  been-  the  profits  on  these  crates,  which 
tbey  could  not  have  done,  had  tbe  rollers 
been  duly  repaired  and  delivered  to  them ;  or 
for  the  want  of  repaired  rollers,  they  may 
have  been  unemployed  wholly  or  in  part,  with 
tbeir  laborers  on  their  hands  at  an  expense, 
and  with  their  machinery  idle  and  deteriorat- 
ing in  valne.  But  as  to  this  the  pleadings  are 
silent  and  we  must  rule  upon  tbe  questions 
as  presented  to  us  by  the  record.  In  Current 
Law,  848,  It  is  said:  "What  the  servant 
earned  or  could  have  earned  in  tbe  meantime 
is  a  matter  of  defense,  and  should  be  pleaded 
in  mitigation  of  damages,  and  the  employer 
has  the  burden  of  showing  that  otber  and 
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more'  profitable  employment  than  that  In 
wblcb  plaintiff  in  fact  engaged.  In  order  to 
reduce  the  damages,  had  been  offered  and 
declined,  or  might  have  been  foond."  This 
authority  cites  liatlmer  t.  Cotton  Mills,  66  8. 
C.  136, 44  S.  E.  559,  whicb  sustains  the  text 

Besides,  the  defendant  introduced  no  evi- 
dence, and  the  testimony  for  the  plaintiffs 
la  uncontradicted  that  the  output  of  their 
shops  was  reduced  by  the  amount  of  defend- 
ant's order.  If  the  plaintiff  did  or  could  have 
reduced  Its  loss  by  selling  the  goods  to  oth- 
ers, It  was  its  duty  to  do  so ;  out  the  burden 
was  upon  the  defendant  to  allege  and  prove 
this  fact  in  mitigation  of  damages.  Oldham 
V.  Kerchner,  supra.  It  was  in  default  by  its 
breach  of  contract  and  liable  for  the  differ- 
ence, under  the  rule  laid  down  by  the  court, 
unless  it  alleged  and  proved  ta.cta  in  mitiga- 
tion. 

No  error. 


Law, 


STATE  V.  KHOUBT. 

(Supreme  Court  of  North  Carolina.     Oct  28, 
1908.) 

1.  Cbimiwal  Law  (S  301*)  —  Pmas  —  With- 

DBAWAIi— DiSCBETION. 

It  was  within  the  trial  court's  discretion  to 
refuse  to  strike  a  plea  of  not  guilty  entered  at 
a  prior  term. 
[Ed.    Note. — For    other    cases,    see    Criminal 
/aw,  Cent  Dig.  S  687 ;   Dec  Dig.  i  301.»] 

2.  Obiuirai.  Law  (|  625*)— Tbial  or  Sefa- 
EATB  Issues— iNSANirr— Inquisition  —  Ju- 
dioiai,  Disobetion. 

Whether,  when  accused  was  put  on  trial, 
the  court  should  suspend  proceedings  and  im- 
panel a  jury  to  ascertain  whether  he  was  then 
insane  was  a  matter  resting  within  its  sound 
discretion,  and  it  was  not  error  to  proceed  with 
the  trial,  allowing  evidence  on  the  issue  of  san- 
ity at  the  time  of  the  offense  and  at  the  time 
of  the  trial,  where  counsel's  sugeestion  of  in- 
sanity was  not  supported  by  affioavit  or  other- 
wise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1391-1395;  Dec.  Dig.  J 
625.*] 

3.  Cbiminal  Law  (|  456*)— Evidence— Opin- 
ions—Accused's  Banitt. 

Persons,  who  had  hod  more  or  less  oppor- 
tunity to  form  an  opinion  as  to  accused's  mental 
condition,  were  properly  allowed  to  express  an 
opinion  on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  CMit  Dig.  I  1045 ;   Dec.  Dig.  (  456.*] 

4.  Cbiminai,  Law  (J  804*)- Tbiait— Instbuc- 

TIONS— FOBM. 

Though  a  trial  judge  must  put  his  entire 
charge  in  writing  when  so  requested,  it  is  not 
reversible  error  to  state  the  contentions  of  the 
parties  orally,  or  to  supplement  slight  omissions. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  il  1948-1951;  Dec.  Dig.  I 
804.*] 

Appeal  from  Superior  Court,  Cumberland 
County;    Peebles,  Judge. 

Solomon  K.  BJioury  was  convicted  Of  bur- 
glary, and  he  appeals.    Affirmed. 

At  the  March  term,  1908,  of  the  superior 
court  of  Cumberland  county,  a  bill  of  indict- 


ment, charging  defendant  with  burglary  In 
the  second  degree,  was  found  by  the  grand 
Jury.  At  said  term  defendant,  through  bis 
counsel,  came  into  court  and  entered  bis 
plea  of  "not  guilty."  At  the  same  term  the 
brother  of  defendant  filed  an  affidavit  upon 
which  he  based  a  motion  for  a  continuation 
of  the  case  on  account  of  the  absence  of  cer- 
tain witnesses  named,  by  whom  he  expected 
to  show  that  defendant  is  of  unsound  mind, 
and  has  been  so  for  one  or  two  years.  The 
motion  was  continued.  At  May  term,  1908. 
Judge  Long  presiding,  defendant,  through 
bis  counsel,  tendered  a  plea  of  Insanity  at 
that  time,  and  at  the  time  of  the  alleged  com- 
mission of  the  offense.  He  also  moved  to 
strike  out  the  plea  of  not  guilty  entered  at 
the  last  term,  stating  that  he  did  not  intend 
to  enter  such  plea,  and  did  not  recollect  hav- 
ing done  so.  Motion  was  continued.  At  the 
August  special  term,  1908,  the  motions  were 
renewed,  and  counsel  also  moved  to  amend 
the  record  by  striking  out  the  plea  of  "not 
guilty."  Motions  refused.  The  defendant 
excepted.  Defendant  was  put  upon  his  trial 
upon  his  plea  of  not  guilty.  Verdict  of  guilty. 
Defendant  moved  In  arrest  of  judgment,  up- 
on the  ground  that  he  was  then  insane.  Mo- 
tion overruled.  Defendant  excepts.  Judg- 
ment and  appeal. 

y.  C.  BuIIard  and  Q.  K.  Nimocks,  for  ap- 
pellant. Hayden  Clement,  Asst  Atty.  Gen.. 
for  the  State. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Tbe  first  assignment  of  error  Is  di- 
rected to  his  honor's  refusal  to  permit  de- 
fendant to  withdraw  his  plea  of  "not  guilty," 
or  to  amend  the  record  by  striking  out  said 
plea,  and  submitting  an  issue  directed  to  the 
question  of  his  Insanity  at  the  time  of  the 
trial.  His  honor  refused  this  motion,  and 
upon  the  trial  heard  evidence  in  regard  to 
defendant's  insanity,  both  at  the  time  of  tbe 
trial  and  tbe  time  the  alleged  crime  was  com- 
mitted. No  ground  was  laid,  by  way  of  af- 
fidavit or  otherwise,  at  the  time  tbe  case  was 
heard  by  Judge  Peebles,  to  show  that  defend- 
ant was  insane  at  the  time  the  plea  was 
entered  (March  term,  1908)  or  at  the  time 
of  tbe  trial.  It  was  in  the  sound  discre- 
tion of  the  Judge  to  refuse  to  strike  out  the 
plea  of  "not  guilty,"  entered  at  March  term. 
We  see  no  ground  upon  which  his  honor's 
action,  in  that  respect,  can  be  disturbed. 
Whether,  at  the  time  defendant  was  put  upou 
his  trial,  the  court  should  have  suspended 
proceedings  and  impaneled  a  jury  to  ascer- 
tain whether  he  was  then  insane,  is  a  matter 
resting  in  the  sound  discretion  of  the  court 
In  Haywood's  Case,  94  N.  C.  847,  the  court 
upon  suggestion  of  counsel,  submitted  an  la- 
sue  directed  to  tbe  defendant's  present  in- 
sanity. This  court  ordered  a  new  trial  up- 
on entirely  different  grounds.  While,  as  sug- 
gested by  Smith,  O.  J.,  it  would  have  been 
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more  fitting  that  the  soggestlon  of  present  In- 
lanlty  be  first  tried,  he  said  that  to  try  the 
question  together  with  the  issue  of  traverse 
was  not  error  In  law  which  would  vitiate  the 
▼erdlct  In  Vann's  Case,  81  N.  0.  722,  the 
question  of  Insanity,  supported  by  affidavits, 
was  made  after  conviction  and  upon  motion 
for  Judgment  The  court  directed  a  Juiy  to 
be  impaneled  to  try  the  question.  This 
course  was  approved  by  the  court  "Although, 
If  there  be  a  doubt  as  to  the  prisoner's  in- 
sanity at  the  time  of  his  arraignment,  he  is 
not  to  be  put  upon  trial  until  the  preliminary 
question  is  tried  by  a  Jury,  the  qnestion  of 
the  existence  of  snch  a  doubt  seems  to  be  ex- 
clusively for  the  determination  of  the  court 
And  counsel  for  the  defendant  can  neither 
waive  an  inquiry  as  to  the  question  of  de- 
fendant's sanity,  nor  compel  the  court  to  en- 
ter upon  such  an  inquiry,  when  no  ground 
for  doubting  it  appears.  •  •  •  And  the 
qnestion  whether  an  inquiry  is  called  for  by 
the  circumstances  of  the  case  is  for  the  de- 
termination of  the  court  who  may  also  di- 
rect the  manner  In  which  snch  Inquiry  shall 
be  conducted.  Brror  will  not  He  to  review 
the  proceedings  upon  such  an  inquiry,  wheth- 
er the  allegation  of  Insanity  be  made  before 
<tc  after  the  conviction  of  the  prisoner."  Bus- 
well  on  Insanity,  i  461.  In  many  states  stat- 
ntee  have  been  enacted  providing  procedure 
in  snch  cases.  In  this  case  his  honor  stated 
that  U  an  affidavit  was  ffled  that  defendant 
had  become  insane  since  the  time  the  crime 
was  alleged  to  have  been  committed,  it 
would  not  allow  the  plea  to  be  put  in.  C!onn- 
sel  said  they  could  not  file  such  affidavit 
The  court  thereupon  proceeded  with  the  tri- 
al, stating  that  evidence  on  the  question  of 
insanity,  either  at  the  time  of  the  alleged 
commission  of  the  crime  or  at  the  time  of 
the  trial,  could  be  introduced.  We  can  see  no 
error  in  this  course.  It  cannot  be  permitted 
that,  with  a  defendant  at  the  bar  of  the 
court  when  his  manner,  appearance,  etc., 
may  be  seen  by  the  jndge,  the  trial  may,  up- 
on the  mere  suggestion  of  counsel,  unsupport- 
ed by  affidavit  or  otherwise,  be  stopped  un- 
til a  Jury  be  Impaneled  to  try  the  "sugges- 
tion." The  court  permitted  witnesses  who 
bad  seen  defendant  and  had  more  or  less 
opportunity  to  form  an  opinion  as  to  his 
mental  condition,  to  express  such  opinion. 
This  is  in  accordance  with  repeated  rulings 
of  this  court,  and  may  now  be  regarded  as 
settled  law.  The  value  of  the  opinion  Is  de- 
pendent upon  the  opportunity  of  the  witness 
to  form  it  Clary  v.  Clary,  24  N.  C.  78; 
State  T.  Bowman,  78  N.  C.  509.  Defendant 
made  a  number  of  requests  for  special  in- 
structions upon  the  question  of  Insanity,  bur- 
den of  proof,  etc.  We  have  examined  his 
honor's  charge,  and  find  that  so  far  as  de- 
fendant was  entitled,  they  were  given.  We 
do  not  find  any  error  in  the  instructions  giv- 
en. His  honor  was  requested  to  put  his 
charge  in  writing,  which  he  did.  The  case 
on  appeal  states:    "Aside  from  the  written 


charge  he  paused  several  timei,  and  com- 
mented on  or  explained  certain  features  of 
the  written  charge,  to  which  defendant  ex- 
cepts. After  be  had  read  his  charge,  be 
stated  orally  the  contention  of  the  parties, 
and  gave  oral  instructions  as  to  the  law 
bearing  on  certain  features  of  the  conten- 
tions of  the  parties,  to  which  defendant  ex- 
cepts." It  Is  not  suggested  that  any  instruc- 
tions given  orally  were  erroneous  or  prejudi- 
cial to  defendant  We  do  not  think  defend- 
ant entitled  to  a  new  trial  because  of  the 
action  of  the  Judge  In  this  respect  While  it 
is  true,  as  held  In  Jenkins  v.  R.  B.,  110  N.  C. 
438, 15  8.  E.  183,  the  Judge  must  put  his  entire 
charge  in  writing,  when  so  requested,  It  Is 
not  reversible  error  to  state  the  contentions 
of  the  parties  orally,  or  to  supplement  as 
did  his  honor  In  this  case,  slight  omissions. 
At  least,  in  the  absence  of  any  suggestion  of 
error  or  prejudice,  a  new  trial  will  not  be  or- 
dered. We  have  examined  the  entire  record 
and  find  no  error. 

For  the  reasons  given  in  regard  to  the  sug- 
gestion of  insanity  before  the  trial,  bis  honor 
could  not  arrest  the  Judgment  upon  a  mere 
suggestion  of  insanity  after  trial.  There  is 
no  error. 


TOW  et  al.  v.  SULLIVAN  et  al. 

(Supreme  Conrt  of  Oeorgia.    Oct  14,  1908.) 

Appeal  and  Ebbob— Disuisbai/— Bill  of  Ex- 

OBPTIONS— SlONING. 

On  an  application  for  an  ad  interim  injunc- 
tion a  judgment  adverse  to  the  petitioners  was 
rendered  on  Jannaty  Slat.  On  February  19th 
a  bill  of  esceptions  was  mailed  to  the  presid- 
ing Jndge,  under  a  special  delivery  stamp,  ad- 
dressed to  him  at  a  county  other  than  that  of 
his  residence,  but  where  he  had  been  holding 
court  Having  finished  the  business  incident  to 
the  term  of  the  court  at  that  point,  he  left  for 
his  home  on  the  morning  of  February  20th, 
withont  receiving  the  bill  of  exceptions.  It  was 
forwarded  to  him  at  the  place  of  his  residence, 
arriving  there  on  February  20th  at  10  o'clock 
p.  m.,  but  was  not  delivered  by  the  postmaster 
to  the  Judge  until  the  following  morning.  He 
then  certified  the  bill  of  exceptions,  adding  to  his 
certificate  a  statement  of  these  facts.  Held, 
that  the  writ  of  error  must  be  dismissed.  Grif- 
fith V.  Mitchell,  117  Ga.  476  (4),  43  S.  E.  742 : 
Lonjj  V.  Bank  of  Mlnden,  126  Ga.  679(3),  55 
S.  E.  915;  Porter  v.  State,  127  Ga.  288,  56 
S.  B.  430. 
(SylUbus  by  the  Court) 

Error  from  Superior  Court  Franklin  Coun- 
ty ;  Cbas.  H.  Brand,  Judge. 

Action  by  T.  R.  Tow  and  others  against 
R.  F.  Sullivan,  tax  collector,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Dismissed. 

See,  also,  58  S.  B.  662. 

John  J.  Strickland,  J.  B.  Jones,  and  Fer- 
mor  Barrett,  for  plaintiffs  in  error.  J.  H. 
Skelton  and  W.  R.  Little,  for  defendants  in 
error, 

LUMPKIN,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 
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SOUTHERN  BELIi  TEIiEPHONB  &  TELE- 
GRAPH CO.  V.  JACOWAT. 
(Sopreme  Court  of  Georgia.     Oct   14,  1008.) 
Teleobaphs  and  Teuephonks— Service  Con- 

TBA.CT8. 

Under  the   allegations   of   the   petition,  it 
was  error  to  refnse  to  sustaia  the  general  de^ 
murrer  filed  thereto. 
(Syllabus  by  the  Court) 

Error  from  Superior  CDnrt,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  by  J.  P.  Jacoway  against  the  South- 
ern Bell  Telephone  &  Telegraph  Company. 
Judgment  for  plalntiCT,  and  defendant  brings 
error.    Reversed. 

McDanlel,  Alston  &  Black,  and  Himt  Chip- 
ley,  tor  plaintiff  in  error.  R.  J.  &  J.  Mc- 
Camy,  for  defendant  in  error. 

HOLDEN,  J.  Jacoway  brought  suit  against 
the  East  Tennessee  Telephone  Company  (here- 
inafter called  the  "Tennessee  Company")  and 
the  Southern  Bell  Telephone  &  Telegraph 
Company  (hereinafter  called  the  "Bell  Com- 
pany"), and  alleged  that  the  North  Alabama 
te  Georgia  Telephone  fk  Telegraph  Company 
(hereinafter  called  the  "Alabama  Company^ 
was  organized  with  a  capital  stock  of  $2,S0O, 
of  which  the  plaintiff  owned  stock  to  the 
amount  of  $2G0,  which  be  sold  to  the  Ala- 
bama CTranpany  In  consideration  of  this  com- 
pany furnishing  him  the  perpetual  use  of  one 
of  its  telephones,  and  also  the  right  to  the 
use  of  a  designated  line,  with  the  under- 
standing that  the  company  was  to  keep  the 
telephone  in  good  condition  without  expense 
to  the  plaintiff,  and  that  it  was  to  be  used 
either  in  his  law  ofiSce  or  his  residence;  that 
the  company  placed  in  his  law  office  one  of 
its  telephones  and  connected  it  with  their 
main  line  of  wire,  according  to  the  contract, 
and  kept  it  in  repair  for  two  or  three  years; 
that  the  Alabama  afterwards  sold  and  con- 
veyed all  of  Its  rights  to  the  Tennessee  Com- 
pany, and  soon  thereafter  the  latter  company 
took  possession  of  all  of  the  property  which 
t)elonged  to  the  Alabama  Company,  with  full 
knowledge  of  and  recognizing  plaintifTs 
rights,  and  kept  the  telephone  and  its  con- 
nections In  good  repair  for  some  time  after 
its  pnrchase,  but  finally  refused  to  repair  the 
telephone  when  it  got  ont  of  order;  that  aft- 
erwards the  Bell  Company  bought  from  the 
Tennessee  Company  all  of  the  rights  which  It 
had  acquired  from  the  Alabama  Company, 
and,  with  full  knowledge  of  all  of  the  rights 
of  plaintiff,  tore  down  the  poles  and  carried 
away  the  wire  which  connected  plaintifTs 
telephone  with  the  main  line  of  the  company, 
and  removed  the  telephone  from  his  house 
without  his  consent  The  plaintiff  brought 
suit  for  damages.  To  the  petition  a  general 
demurrer  was  filed  by  the  Bell  Company,  and 
to  the  judgment  of  the  court  overruling  this 
demurrer  this  company  filed  exceptions. 


Jacoway  was  no  party  to  tbe  contract  of 
sale  made  by  the  Alabama  Company  to  the 
Tennessee  Company,  nor  was  he  any  party  to 
tlie  contract  of  sale  from  the  Tennessee  Com- 
pany to  the  Bell  Company.  There  is  no  alle- 
gation in  the  petition  that  when  these  con- 
tracts were  made  the  purchaser  agreed  with 
Jacoway  to  furnish  him  a  telephone  and  per- 
mit him  to  use  any  of  the  property  whIA 
was  purchased.  Whatever  may  be  the  rights 
of  Jacoway  against  the  company  with  which 
he  contracted,  he  has  no  right  of  acti<H> 
against  the  Bell  Company  because  tliat  com- 
pany refused  to  furnish  him  a  telephone  and 
to  permit  him  to  use  the  property  which  it 
purchased.  There  is  no  privity  of  contract 
between  the  Bell  Company  and  Jacoway.  It 
does  not  appear  from  the  allegations  of  the 
petition  that  the  Bell  Company  agreed  with 
Jacoway,  or  with  the  company  from  which  It 
purchased,  that  the  contract  made  between 
Jacoway  and  the  Alabama  Company  would 
be  carried  out  There  is  an  allegation  in  the 
petition  tliat  the  Tennessee  Company,  after 
it  had  purctiased  from  the  Alabama  Cmn- 
pany,  took  possession  of  the  property  "with 
full  knowledge  of  and  recognizing  petitioner's 
rights";  but  there  is  no  allegation  that  the 
Tennessee  Company  had  any  notice  of  plaid- 
tiff's  contract,  or  evidenced  any  recognition 
of  it,  at  the  time  of  its  purdiase.  There  is 
no  allegation  In  the  petition  that  the  Bell 
Company  had  any  notice  of  the  plaintifTs 
contract  with  the  Alabama  Company  at  the 
time  of  its  purchase  from  the  Tennessee  Com- 
pany. The  petition  does  allege  that  tbe  Bell 
Company,  at  the  time  It  tore  down  the  poles 
and  carried  away  the  wire  which  connected 
the  plaindflCs  telephone  with  the  main  line 
of  tlie  company,  had  knowledge  of  this  con- 
tract;  but  there  is  no  allegation  that  it  had 
such  knowledge  at  tbe  time  of  its  purchase 
from  the  Tennessee  Company.  However  this 
may  be,  there  is  no  allegation  that  either  of 
the  purchasers  ever  made  any  contract  with 
Jacoway  by  virtue  of  which  he  would  have 
any  right  of  action  against  them  because  of 
being  prevented  from  using  the  telephone 
line.  There  was  no  merger  of  either  of  the 
companies  Into  the  other,  nor  was  there  any 
consolidation  of  one  with  the  other;  but  it 
appears  that  there  was  simply  a  contract  of 
absolute  and  unconditional  bargain  and  sale, 
and  the  obligations  resting  on  and  the  debts 
due  by  the  seller  were  not  imposed  on  the 
buyer.  In  this  connection,  see  Waycross  Air 
line  R.  Co.  T.  Southern  Phie  Co.,  115  Ga.  7. 
41  S.  E.  271;  Guthrie  v.  Atlantic  Coast  Line 
R.  Co.,  119  Ga.  663,  46  S.  B.  824;  Hawkins 
V.  Central  R.  Co.,  119  Ga.  1S9,  46  S.  B.  82, 
and  authorities  there  cited. 

We  think  the  court  committed  error  in  re- 
fusing to  sustain  the  general  demurrer,  and 
the  Judgment  is  reversed.  All  the  Jnstleia 
concur. 
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HAGOOD  T.  STATE,    (No.  l^TI.) 
<C<mrt  of  Appeals  of  Georgia.    Oct  26,  1908.) 

1.  ElfBEZZLElIKNT  (8  35*)— EVIDENCE— SUFII- 
OMNCT. 

Where  the  indictment  charges  the  frand- 
nlent  conTeision  of  several  sums  of  money, 
proof  of  the  fraudulent  conversion  of  one  or 
more  is  sufficient 

[Eld.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  {  68;    Dec.  Dig.  |  85.*] 

2.  WrrNMSEB  (I  267*)— Cboss-Examination— 
Refubai.  to  Aixow  Abstract  Question. 

The  court  did  not  nndulj  restrict  the  right 
of  croas-ezamination  in  refusing  to  allow  a 
pnr^y  abstract  question  on  a  subject  about 
which  there  was  already  concrete  and  positive 
evidence. 

[E!d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  923-830;    Dec.  Dig.  |  267.*] 

5.  Cbiminal  Law  (|  829*)- Teial— Instbuo- 

TIONB  —  ReITDSAL     of     REQUESTED     CHABOK 

CovBBED  BT  General  Chaboe. 

Where  a  request  to  charge  is  fully  and  ac- 
cnrately  covered  in  the  general  charge,  the  re- 
fusal of  the  request  is  immaterial  and  without 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011 ;   Dec.  Dig.  |  829.*] 

4.  Cbiminai.  Law  (|  80»*)— Tbiai>-Inbtbuc- 

TIONB— ABSTBACT  PBINCIPI.E8. 

A  request  to  charge,  although  it  contains  a 
correct  abstract  prindple  of  law,  is  properly 
refused,  where  it  may  be  misleading  or  confus- 
ing in  its  application  to  the  facts  of  the  particu- 
lar case. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1961-1967;  Dec.  Dig.  S 
809.*] 

6.  Cbtminal  Law  (I  829*)  —  Instbtictions — 

"FBATIDtrtENT       CONVERSION"   —   "TAKING 

WITH  Intent  to  Steai,.** 

The  words  "fraudulent  conversion,"  con- 
stituting an  essential  element  of  the  crime  of 
larceny  after  tm-st  delegated,  as  defined  by  Pen. 
Code  1895,  g  194,  are  synonymous  with  the 
words  "taking  with  intent  to  steal,"  in  cases 
of  ordinary  larceny.  Proof  of  fraudulent  con- 
verwon  necessarily  piy>ve8  both  act  and  intent, 
or  "the  union  of  act  and  intention,"  in  the 
commission  of  the  crime.  Where  the  court  re- 
peatedly instructs  the  jury  that  the  evidence 
must  show  beyond  a  reasonable  donbt  the 
fraudulent  conversion  of  the  money,  or  some 
part  of  it  which  has  been  intrusted  to  the  de- 
fendant, it  is  not  necessary  to  go  beyond  the 
statutory  definition  of  this  crime  and  tell  the 
jury  that  the  appropriation  pr  conversion  must 
be  made  with  intent  to  steal  the  money. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2011 ;   Dec.  Dig.  §  829.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2958.] 

6.  Embezzlement  (S  14*)— Elements  of  Of- 
fense—Intbostino  Agent— What  Consti- 
tutes. 

Where  a  principal  intrusts  bis  agent  with 
bills  for  collection,  and  the  agent  collects  the 
bills,  the  agent  is,  in  l^gal  contemplation,  in- 
trusted by  the  principal  with  the  money  col- 
lected. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  i  13;    Dec.  Dig.  {  14.*] 

7.  Embezzlement  (§  11*)— Indictment— Con- 
ditions P&ECEDENT — Demand. 

An  indictment  under  section  194  of  the 
Penal  Code  of  1895  need  not  allege,  and  the 
proof  need  not  show,  that  any  demand  was 
made    upon   the   defendant   for   the    money   or 


property  alleged  to  have  been  fraudulently  con- 
verted to  his  own  use. 

.    [Ed.   Note.— For  other  cases,  see   Embezzle- 
ment Cent  Dig.  {  9;    Dec.  Dig.  I  ll.*J 

8.  Criminal  Law  ({  776*)— Wbit  of  Ebbob— 
Habmless  Ebbob— Omission  to  Chaboe. 
In  the  absence  of  a  timely  request,  it  was 
not  reversible  error,  under  the  facts  of  this 
case,  for  the  court  to  omit  from  the  charge 
to  tne  jury  specific  reference  to  the  effect  and 
weight  of  proof  of  good  character. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1838-1843;  Dec  Dig.  } 
776.*] 

Russell,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Ohatham  Coun- 
ty;  P.  B.  Seabrook,  Judge. 

George  S.  Hagood  was  conTlcted  of  a  vio- 
lation of  Pen.  Code  1895,  {  194,  providing 
that,  if  any  person  intrusted  with  any  money 
shall  fraudulently  convert  the  same,  he  shiUl 
be  punished  as  therein  prescribed,  and  be 
brings  error.    AfDrmed. 

Garrard  &  Meldrlm,  for  plaintiff  in  error. 
W.  W.  Osborne,  SoL  Gen.,  and  W.  L.  Clay, 
for  the  State. 

HILL,  C.  J.  George  S.  Hagood  was  in- 
dicted by  tbe  grand  Jury  of  Chatham  coun- 
ty for  a  violation  of  section  194  of  the  Penal 
Code  of  1895.  Tbis  section  reads  as  follows: 
"If  any  person  who  has  been  intrusted  by  an- 
other with  any  money,  note,  bill  of  exchange, 
bond,  check,  draft,  order  for  the  payment 
of  money,  cotton  or  other  produce,  or  any 
other  article  or  thing  of  value,  for  tbe  pur- 
pose of  applying  the  samei  for  the.  use  or 
benefit  of  the  owner  or  person  delivering  it, 
shall  fraudulently  convert  the  same  to  bis 
own  use,  he  shall  be  punished,"  etc.  The  in- 
dictment contained  21  counts,  varying  the 
charge  only  in  the  amount  of  money  alleged 
to  have  been  Intrusted  and  fraudently  con- 
verted. On  his  trial  the  Jury  found  hUn 
guilty,  and  he  thereupon  filed  a  motion  for 
a  new  trial,  based  on  the  general  grounds  and 
11  special  grounds.  To  an  Intelligent  consid- 
eration and  determination  of  the  questions 
made  In  the  motion  a  general  statement  of 
the  facts  proved  by  the  state  is  necessary: 

Hagood  was  a  collector  for  the  Western 
Union  Telegraph  Company  at  Savannah,  Ga., 
and  the  indictment  charges  that  in  this  ca- 
pacity he  was  Intrusted  by  the  company  with 
$365.27  in  money,  tbe  property  of  the  cor- 
poration, for  the  purpose  of  applying  it  to 
the  use  and  benefit  of  the  corporation  by 
safely  keeping  the  money  and  accounting  for 
the  same  and  paying  it  over  promptly  to  the 
owner,  and  that,  after  having  been  so  in- 
trusted with  the  money  for  the  purposes 
aforesaid,  he  did  wrongfully  and  fraudulent- 
ly convert  said  sum  to  his  own  use;  the  in- 
dictment, (U  before  stated,  charging  in  sepa- 
rate counts  the  fraudulent  conversion  of  sep- 
arate   amounts,    aggregating    $365.27.      Ha- 


*^or  other  cases  see  same  topic  and  section  NimBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
eS  S.E.^-41  '  /  '  I 
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good's  duty  aa  collector  for  the  company  waa 
to  take  the  bill  or  statement  of  accoanta 
agaliiat  each  customer  of  the  company  for 
telegraphic  services  and  present  the  bill  or 
account  to  the  customer,  and  collect  the 
amount  due.  Sometimes  Hagood  would  copy 
in  his  own  handwriting  these  bills  or  ac- 
counts in  small  pass  books  or  account  books 
like  grocers'  account  books,  belonging  to  a 
customer.  He  collected  money  on  the  bills 
or  accounts,  sometimes  receipting  on  the  orig- 
inal bill,  and  sometimes  writing  receipts  in 
the  customer's  pass  books,  and  still  again  in 
receipt  books  or  forms  disconnected  with  the 
bUls  or  pass  books.  It  was  his  duty,  after 
having  collected  this  money,  to  turn  it  in 
to  one  Galvin,  who  was  the  bookkeeper  or 
cashier  of  the  company.  In  turning  in  mon- 
ey so  collected,  Hagood  made  in  his  own 
handwriting  memoranda  purporting  to  show 
the  amounts  collected  from  the  various  cus- 
tomers who  owed  the  bills  given  him  for  col- 
lection. The  company  kept  In  Its  Savannah 
office  a  record  book  of  bills,  with  the  name 
of  each  customer  and  the  monthly  bill  against 
each  customer.  This  book  was  kept  by  Ha- 
good, who  made  the  entries  in  it. 

The  evidence  for  the  state  showed  the  fol- 
lowing method  of  procedure  by  Hagood:  He 
would  present  to  a  customer  the  correct  bill, 
collect  the  full  amount  thereon,  and  turn 
a  less  amount,  which  less  amount  would  be 
stated  In  his  memoranda  or  report  of  col- 
lections as  the  amount  collected,  and  would 
be  entered  by  him  in  the  record  book  of  bills 
as  the  amount  of  the  bOl  given  him  for  col- 
lection. ThnB  the  money  he  turned  in  to 
Qalvin,  the  cashier  or  bookkeeper,  while  less 
than  the  amount  of  the  bill  given  to  him  for 
collection  and  less  than  the  amount  actual- 
ly collected  by  him,  would  correspond  with 
the  memoranda  or  report  of  collections  turn- 
ed in  by  him  to  Oalvln,  the  cashier,  and 
would  also  correspond  with  the  incorrect 
amount  of  the  bill  entered  by  Hagood  in 
the  record  book  of  monthly  bills.  The 
amount  claimed  to  have  been  embezzled  by 
Hngond  was  In  each  Instance  the  difference 
between  the  amount  of  the  true  bill  and 
the  amount  of  the  alleged  falsified  bill  en- 
tered by  Hagood  In  the  record  book.  To  Il- 
lustrate: Take  the  first  item  proved  by  the 
state,  which  Is  covered  by  the  second  count 
In  the  indictment;  this  Item  being  the 
amount  of  the  bill  or  account  against  Duck- 
worth. A  bill  against  Duckworth  for  the 
month  of  May  for  |11.21  was  given  to  Ha- 
good for  collection.  He  copied  this  bill  in 
Duckworth's  pass  book,  and  In  a  separate  re- 
ceipt book  belonging  to  Duckworth  he  re- 
ceipted him  for  the  amount  of  this  bill,  $11.- 
21.  Hagood  then  made  a  memorandum  re- 
port of  his  collections,  showing  a  collection 
from  Duckworth  of  $4.21,  and  this  $4.21  he 
paid  over  to  the  cashier,  Galvin.  He  enter- 
ed up  in  the  monthly  record  book  of  bUls  the 
amount  of  $4.21  as  Duckworth's  bill  for  May. 
This  shows  that  he  collected  $7  more  than 


he  reported,  and  more  ttian,  according  to 
Oalvln's  testimony,  was  turned  into  the  com- 
pany by  him.  To  cover  up  this  shortage  he 
made  a  false  return  of  the  money  collected 
and  made  a  false  entry  in  the  record  book  of 
bills. 

It  iB  unnecessary  to  set  oat  each  case  of 
shortage  alleged  and  proved  by  the  state. 
The  proof  shows  20  Instances  in  all  of  al- 
leged shortages  in  collections  from  eight  dif- 
ferent customers,  covering  a  period  of  time 
from  September,  1906,  to  September,  1907; 
the  method  of  procedure  in  these  cases  being 
similar  substantially  to  tliat  used  by  Ha- 
good in  the  Instance  of  the  Duckworth  col- 
lection. The  aggregate  amount  of  shortage 
did  not  equal  the  aggregate  amount  charged 
in  the  indictment;  the  amount  proved  by 
the  state  being  less  than  $100.  When  Hagood 
was  charged  with  the  shortage,  he  denied 
any  shortage,  claiming  that  he  had  paid  every 
cent  collected  by  him  to  the  company.  He 
had  been  In  the  employment  of  the  telegraph 
company  for  10  years,  and  the  company's 
offlcors  who  were  witnesses  testified  that  dur- 
ing this  time  his  reputation  and  conduct  Iiad 
been  good. 

The  defendant  introduced  no  evidence.  He 
made  a  statement  in  which  he  denied  his 
guilt,  attempted  to  explain  the  apparent  dis- 
crepancy between  the  amounts  collected  by 
him  and  the  amounts  paid  over  to  the  com- 
pany, attributed  the  apparent  shortages  in 
the  accounts  to  the  loose  and  careless  manner 
In  which  the  books  were  kept  by  the  company, 
and  asserted  that  four  of  his  friends  had 
pai(i  for  him  to  the  Western  Union  Telegraph 
Company,  or  to  the  National  Surety  Company 
for  the  Western  Union  Telegraph  Company, 
$200  in  settlement  of  the  claim  of  $900  which 
the  telegraph  company  made  against  him. 
He  asserted  that  he  paid  this  amount  be- 
cause of  the  threat  made  to  have  him  arrest- 
ed and  prosecuted  for  this  crime,  of  which  be 
protested  his  innocence. 

The  prosecution,  in  rebuttal  of  the  state- 
ment of  the  defendant,  introduced  evidoice 
denying  that  any  demand  had  been  made  on 
him  for  $900,  or  that  any  threat  had  been 
made  to  prosecute  him,  and  evldoice  that  the 
shortage  claimed  by  the  company  was  $231.- 
27,  and  ttiat  the  Western  Union  Telegraplk 
Company  had  never  recrfved  any  money  from 
the  defendant,  or  from  any  one  for  him,  in 
settlement  of  this  shortage.  The  prosecution 
further  proved  a  confession  made  by  the  de- 
fendant of  his  misappropriation  of  a  portion 
of  the  money  he  had  collected  on  one  of  the 
accounts  turned  over  to  him  for  collection. 
The  books  of  the  telegraph  company,  showing 
the  accounts  against  its  customers,  which  had 
been  turned  ov«r  to  tlie  defendant  for  collec- 
tion, were  all  introduced  in  evidence  as  also 
receipts  showing  collections  by  Hagood  from 
these  customers,  and  bis  memorandum  re- 
ports of  collections. 

This  summary  of  the  evidence  is  sufficient 
to  show  that  the  verdict  is  supported,  and 
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that  the  general  gronnds  of  the  motion  for  a 
new  trial  are  wlthont  merit,  and  that  this 
court  ought  not  to  grant  a  new  trial,  unless 
some  material  and  prejudicial  error  of  law 
was  committed  by  the  court  In  the  course  of 
the  trial;  and,  for  the  purpose  of  determining 
tms  question,  we  will  now  take  up  and  con- 
sider each  one  of  the  special  assignments  of 
error  made  in  the  motion  for  new  trial. 

1.  To  prove  one  of  the  allegations  in  the 
Indictment — that  the  defendant  had  collected 
a  bill  of  $11.85  from  the  Herman  Coal  Com- 
pany— a  bill  against  M.  S.  Herman  for  that 
amount  was  tendered  in  evidence.  The  de- 
fendant objected  to  the  introduction  of  this 
-bill  upon  the  ground  that  there  was  no  ap- 
parent relation  or  connection  between  M.  S. 
Herman  and  the  Herman  Coal  Company. 
The  objection  was  overruled,  and  this  ruling 
is  aaglgned  as  error.  The  ruling  was  right 
It  was  a  question  for  the  Jury  whether  tiie 
evidence  offered  related  to  the  same  biU  al- 
leged to  have  been  collected  and  fraudulently 
CMiverted  by  the  defendant.  The  documen- 
tary evidence  shows  that  the  bill  given  to  Ha- 
good  for  collection  was  made  out  against  M. 
S.  Herman,  and  that  Hagood  reported  a  col- 
lection from  Herman  &  Bros.,  and  in  his 
record  book  of  bills  made  an  entry  that  the 
bill  was  against  the  Herman  Coal  Company. 
It  was  for  the  Jury  to  say  whether  all  these 
entries  related  to  the  same  bill.  Moreover, 
the  monthly  record  book  of  bills  or  accounts 
was  in  evidence,  showing  the  names  of  all 
the  customers,  and  the  Jury  by  inspection 
could  see  whether  In  fact  the  bill  was  due  by 
M.  S.  Herman,  or  by  the  Herman  Coal  Com- 
pany. But  whether  this  evidence  was  ad- 
missible or  not  is  wholly  Immaterial,  for  it  is 
well  settled  that  the  state  is  not  compelled 
to  prove,  where  separate  items  of  larceny  are 
charged  in  the  Indictment,  every  one  of  such 
Items,  or  to  prove,  where  an  aggregate  amount 
is  charged  to  have  been  fraudulently  convert- 
ed by  the  defendant,  the  whole  amount  so 
charged.  And  there  was  other  evidence,  in- 
troduced by  the  state  and  unobjected  to  by 
the  defendant,  which  tended  to  prove  that 
other  items  and  sums  of  money  collected  by 
him  were  fraudulently  converted.  Jackson  v. 
State.  76  6a.  668  (10);  6reen  v.  State,  114 
6a.  918,  41  S.  E.  65  (1);  26  Cyc.  102,  par.  4, 
and  many  cases  cited  in  the  note. 

Counsel  for  the  defendant,  on  cross-ez- 
amination  of  the  cashier  of  the  telegraph 
company,  propounded  to  him  this  question: 
"Ton  find  by  reference  thereto  [the  indict- 
ment], in  the  first  portion  of  it,  it  is  alleged 
that  the  Western  Union  Telegraph  Company 
intrusted  this  man  with  $365.27  in  money. 
Tou  are  the  txrakkeeper.  Have  you  got  any 
entry  on  •  any  book  that  he  was  Intrusted 
with  $365.27?  If  so,  produce  it"  The  state 
objected  to  this  question  on  the  ground  of 
irrelevancy,  and  the  court  sustained  the  ob- 
jection. We  think  the  court  did  right  The 
books  were  all  in  evidence  and  spoke  for 
tbemsdves.    Besides,  it  was  not  claimed  that 


the  defendant  was  at  any  time  Intrusted 
with  this  sum,  or  that  he  had  at  any  time 
converted  this  sum ;  but  it  was  charged  that 
he  had  been  Intrusted  with  various  sums, 
which  he  had  fraudulently  converted,  ag- 
gregating this  sum.  If  the  defendant  had 
been  intrusted  with  any  of  the  amounts  as 
alleged,  and  had  fraudulentiy  converted  any 
one  of  them  to  his  own  use,  how  was  It  ma- 
terial or  relevant  that  the  books  did  not 
show  any  single  entry  that  he  was  intrusted 
with  $365.27?  We  think  it  wholly  immate- 
rial whether  the  books  showed  an  entry  in 
one  sum,  or  in  separate  sums,  that  the  de- 
fendant had  been  intrusted  with  1866.27. 
Even  if  the  witness  had  not  been  able  to  show 
in  reply  to  the  question  any  entry  on  any 
book  that  the  defendant  was  intrusted  with 
$366.27,  his  failure  would  not  have  been  at 
all  significant  or  illustrative  of  the  defend- 
ant's guilt  or  innocence.    26  Cyc.  102. 

2.  The  cashier  of  the  company,  while  un- 
der cross-examination,  was  asked  by  the  de- 
fendant's counsel,  "Where  a  man  does  not 
attend  to  his  business,  is  not  fair  and  honest 
in  the  discharge  of  his  work,  he  is  not  re- 
tained?" This  question  was  objected  to,  be- 
cause irrelevant,  and  the  objection  was  sus- 
tained. It  is  insisted  by  defendant's  coun- 
sel that  the  court,  in  refusing  to  allow  him 
to  ask  this  question,  unduly  restricted  his 
right  of  cross-examination;  that  this  wit- 
ness was  the  principal  witness  against  the 
defendant;  that  he  had  known  the  defend- 
ant in  his  official  relations  for  10  years, 
knew  his  character  for  honesty  in  such  re- 
lations, and  was  therefore  entitled  to  prove 
in  this  manner,  if  he  could,  tliat  the  defend- 
ant's character  was  good;  and  that  the 
question  excluded  by  the  court  was  for  the 
purpose  of  laying  the  foundation  for  proof 
by  this  witness  that  the  defendant's  char- 
acter was  in  fact  that  of  an  honest  trust- 
worthy employ^,  and  that  he  had  been  re- 
tained so  long  a  time  for  that  reason.  Now 
the  evidence  was  undisputed  that  the  defend- 
ant had  been  employed  by  the  telegraph 
company  for  10  years,  and  this  very  witness 
had  testified  that  during  this  time  he  had 
had  opportunity  for  knowing  his  general 
charactef,  conduct,  and  reputation,  and  dur- 
ing that  time  It  had  been  good.  In  view  of 
this  testimony,  we  think  the  question  pro- 
pounded was  purely  an  abstract  one,  and 
that  any  argument  that  might  have  been 
drawn  from  an  affirmative  answer  could 
have  been  more  efCectlvely  drawn  from  the 
foregoing  testimony  of  the  witness.  It  is  dif- 
ficult to  see  how  the  opinion  of  the  witness 
could  add  any  force  or  effect  to  the  self-evi- 
dent conclusion  that  an  employe  who  did  not 
attend  to  bis  business,  and  was  not  fair  and 
honest  in  the  discharge  of  his  work,  would 
not  be  retained,  or  add  additional  weight  to 
the  argument  to  be  drawn  from  the  reten- 
tion of  an  employe  by  an  employer  for  a 
long  time  that  such  employ^  did  attend  t» 


Digitized  by 


Google 


644 


62  SOUTHEASTERN  RBPORTER. 


(Ga. 


Us  boslness  and  was  fair  and  honest  In  the 
discharge  of  his  work. 

3.  The  fourth  and  fifth  grounds  In  the  mo- 
tion for  a  new  trial  allege  error  In  the  re- 
fusal of  the  court  to  charge  that,  "in  order 
'to  convict  the  accused,  it  Is  necessary  to 
prove  the  creation  of  the  trust  described  in 
the  Indictment,"  and  "It  is  further  necessary, 
In  order  to  convict  the  accused,  to  prove  the 
fraudulent  breach  of  the  trust  described  in 
the  Indictment."  Unquestionably  these  re- 
quests embody  correct  principles  of  law  per- 
tinent to  the  Issues  Involved;  but  both  prin- 
ciples were  explicitly,  accurately,  and  fully 
given  in  the  general  charge  to  the  Jury. 

4.  Error  Is  assigned  on  the  refusal  of  a  re- 
quest to  charge  the  Jury  as  follows:  "Xou 
may  look  and  see  if  any  payment  of  money 
was  made  by  the  accused  to  the  Western 
Union  Telegraph  Company,  with  a  view  of 
determining  whether  the  alleged  breach  was 
or  was  not  fraudulent"  The  charge  request- 
ed is  somewhat  confusing  and  calculated  to 
mislead  the  Jury.  If  it  referred  to  the  pay- 
ment of  the  sums  which  had  been  collected 
by  the  defendant  for  the  company,  it  was 
pertinent;  but  the  principle  of  the  request 
waft  fully  covered  by  the  general  charge. 
Counsel  for  plaintiff  in  error,  in  his  argu- 
ment and  in  his  brief,  insists  that  this  re- 
quest was  based  upon  the  statement  of  the 
defendant  that,  when  charged  with  his  short- 
age, he  had  paid  $250  to  the  company,  and 
that  the  payment  of  this  sum  was  a  circum- 
stance from  which  the  Jury  might  determine 
the  innocence  or  criminality  of  the  act  of 
taking.  The  company  denied  that  the  $250 
bad  been  paid  to  it ;  but  whether  It  had  been 
paid  or  not  was  immaterial.  The  evidence 
Is  undisputed  that,  when  it  was  claimed  to 
have  been  paid  by  the  defendant,  not  to  tlie 
telegraph  company,  but  to  the  National  Sure- 
ty Company,  a  conversion  of  the  telegraph 
company's  money  had  been  consummated,  and 
the  conversion  discovered.  Even  if  the  de- 
fendant had  then  made  restitution  In  full  or 
in  part,  his  act  of  restitution  would  have  in 
no  wise  Illustrated  his  purpose  in  the  previ- 
ous conversion  of  the  company's  money.  The 
offense  was  complete  when  the  money  was 
fraudulently  converted,  and  no  restitution  by 
the  defendant  thereafter  could  have  had  any 
legal  effect.  Birt  v.  State,  1  Ga.  App.  150, 
57  S.  E.  905;  Keys  v.  State,  112  Ga.  392,  37 
S.  E.  762,  81  Am.  St.  Rep.  63. 

5.  The  court  was  asked  in  writing  to 
charge  as  follows :  "Before  you  can  find  the 
accused  guilty,  you  must  find  tJiat  there  was 
a  Joint  operation  or  union  of  act  and  inten- 
tion, or  criminal  negligence" — ^and  the  refusal 
of  this  request  Is  assigned  as  error.  Of 
course  the  request  embodied  an  elementary 
principle  of  law.  Both  the  act  and  the  in- 
tention must  be  shown,  before  any  criminal 
charge  is  proved.  We  do  not  think,  however, 
thttt  it  is  necessary  for  the  Judge  to  state 
this  principle  in  the  language  of  the  Code. 
If.  he  charges  in  ^uch  language  as  to  oonr 


vey  to  the  Jury  this  elementary  principle  of 
law,  It  will  be  sufficient.  Even  without  be- 
ing told  so,  it  Is  probable  that  any  Jury  of 
ordinary  Intelligence  would  know  that  inten- 
tion is  an  essential  element  of  crime.  Lar- 
ceny after  trust  is  a  statutory  offense.  If 
the  indictment  charges  the  offense  in  the  lan- 
guage of  the  statute,  and  the  evldraice  proves 
the  charge  as  laid  in  the  Indictment,  and  the 
court  Instructs  the  Jury  as  to  the  definition 
of  the  offense  made  by  the  statute,  nothing 
else  can  be  required.  Now  the  court  did 
fully  instruct  the  Jury  in  this  case  that  they 
must  believe  beyond  a  reasonable  doubt  that 
the  evidence  established  the  fraudulent  con- 
version of  the  money  of  the  corporation,  in- 
trusted to  him  for  Its  use  and  benefit  A 
fraudulent  conversion,  after  a  trust  has  been 
ddegated,  in  the  statutory  deflnitiCHi  of  the 
offense  of  larceny  after  trust  is  synonymous 
with  the  words  "taking  with  intent  to  steal" 
in  ordinary  larceny.  The  court  in  the  charge 
to  the  Jury,  made  frequent  use  of  the  fol- 
lowing expressions  as  descriptive  of  the  char- 
acter of  the  act  charged  against  the  defend- 
ant: "Was  fraudulently  converted  to  his 
own  use;"  "did  fraudulently  convert  the 
same  or  some  part  tbereot  to  his  own  use ;" 
"after  being  so  intrusted,  this  defendant 
fraudulently  converted  such  money  or  a  part 
of  it  to  his  own  use ;"  "fraudulently  appro- 
priating or  converting  such  mon^  or  any 
part  of  it  to  his  own  use."  It  seems  to  us 
that  this  language  could  not  have  failed  to 
convey  to  the  minds  of  the  Jury  a  clear  and 
perfect  conviction  that  the  defendant  could 
not  be  guilty  unless  there  was  proof  both  of 
the  act  and  the  criminal  intent.  In  our  opin- 
ion, the  definition  of  this  crime  by  Pen.  Code 
18^,. {  194,  makes  the  act  of  fraudulent  con- 
version after  the  delegation  of  the  trust  de- 
scribed the  crime,  and  a  criminal  intent  is 
necessarily  proved  from  the  act  itself.  In 
other  words,  where  a  fraudulent  conversion 
after  a  trust  delegated  has  been  shown,  the 
evil  intention  will  be  presumed,  and  in  such 
case  the  intent  is  nothing  more  than  the  re- 
sult whidi  the  law  draws  from  the  act,  and 
requires  no  proof  beyond  that  which  the  act 
itself  supplies.  Chelsey  v.  State,  121  Ga.  343, 
49  S.  E.  258.  As  said  by  the  Supreme  Court 
in  Keys  v.  State,  supra,  "the  gravamen  of 
the  offense  of  larceny  after  trust  is  the  fraud- 
ulent conversion  of  the  property  of  another, 
and  therein  consists  the  crime  of  larceny." 

We  think,  therefore,  that  when  the  Judge, 
in  charging  the  Jury  in  this  case,  gave  the 
definition  of  the  statutory  offense,  and  fre- 
quently emphasized  the  fact  that  the  evi- 
dence must  establish  a  fraudulent  conversion 
of  the  money  of  the  company,  he  fully  cover- 
ed the  principle  of  the  request,  and  left  to  the 
Jury  no  room  to  doubt  that  the  defendant 
could  not  be  convicted  unless  he  had  convert- 
ed the  money  of  the  company  fraudulently 
and  with  intent  to  steal  the  same.  If  the 
correctness  of  the  view  here  suggested  needs 
any  support  it  is  found  in  the  interpretations 
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which  the  courts  have  placed  upon  Btatntory 
offenses  similar  to  that  ot  larceny  after  trust 
as  defined  by  our  Code.  The  Supreme  Court 
of  California,  after  quoting  the  language  of 
a  statute  substantially  similar  to  ours,  says : 
"EmbezElement  is  a  statutory  offense,  and  It 
was  not  necessary  for  the  court  to  go  beyond 
the  statute  and  tell  the  Jury  that  the  appro- 
priatlCMi  or  conversion  must  be  made  with 
intent  to  steal  the  money."  People  v.  Cob- 
ler,  108  Cal.  538,  41  Pac.  401.  The  Supreme 
Court  of  Missouri,  In  commenting  upon  a 
similar  statute,  said:  "It  is  next  objected 
that  the  Indictment  Is  insufficient  for  failure 
to  aver  the  intent  with  which  the  defendant 
converted  the  money  to  his  own  use.  Section 
8556,  Bev.  St  1889,  does  not  In  specific  words 
make  the  criminal  Intent  an  element  of  the 
offense,  further  than  is  necessarily  included 
In  the  words  'convert  to  his  own  use,*  or 
•shall  make  way  with  or  secrete.'  These 
words  must  be  held  to  be  tantamount  to  and 
synonymous  with  the  words  'with  Intent  to 
defraud,'  and  to  meet  every  requirement  of 
the  allegation  of  criminal  Intent"  State  v. 
Koland,  m  Mo.  486,  19  S.  W.  717.  "An  In- 
struction that  U  the  Jury  find  from  the  evi- 
dence that  the  defendant  unlawfully,  fraudu- 
lently, and .  feloniously  converted  to  his  own 
use  money  he  collected  by  virtue  of  his  of- 
ficial position  they  should  find  him  guilty,  was 
not  erroneous  as  ignoring  the  criminal  In- 
tent." State  Y.  Manley,  107  Mo.  364,  17  S.  W. 
800. 

We  conclude  that  the  words  "fraudulent 
conversion,"  in  the  statute.  In  and  of  them- 
selves supply  the  Idea  of  Intentional  and 
wlllfid  wrongdoing,  and  no  additional  words, 
not  even  the  general  and  elementary  principle 
requested,  were  necessary  to  impress  the  Jury 
with  the  fact.  Crawford  v.  State,  4  Ga.  App. 
^,  61  S.  E.  886. 

6.  The  following  extract  from  the  charge 
of  the  court  Is  the  eighth  error  assigned:  "If 
you  find  that  the  defendant  was  an  employe 
of  the  Western  Union  Telegraph  Company,  a 
corporation  created  under  the  laws  of  the 
state  of  New  York,  and  that  In  the  course 
of  his  employment  and  the  discharge  of  his 
duties  he  collected  in  the  county  of  Chatham,, 
state  of  Georgia,  money,  on  the  day  charged 
in  the  indictment,  or  on  any  other  date  or 
dates  within  four  years  prior  to  the  date 
of  Indictment,  from  persons  Indebted  to  the 
Western  Union  Telegraph  Company,  and  that 
it  became  and  was  his  duty  to  turn  the 
money  so  collected  over  and  deliver  the  same 
to  said  Western  Union  Telegraph  Company, 
or  to  some  officer  or  agent  of  said  Western 
Union  Telegraph  Company,  the  said  defend- 
ant In  that  event,  became,  and  within  the 
meaning  of  the  law  was,  intrusted  by  the 
Western  Union  Telegraph  Company  with 
such  sum  or  sums  of  money  when  the  satne 
were  by  him  collected ;  and  If  you  find  that 
the  defendant  did  fraudulently  convert  the 
same,  or  some  part  thereof,  to  bis  own  use, 
you  should  find  him  guilty."     Three  objec- 


tions are  made  to  this  charge:  (1)  "The 
statement  by  the  court  that  the  defendant 
•was  Intrusted  by  the  Western  Union  Tele- 
graph Company,'  etc.,  was  the  assertion  of  a 
fact  which  was  In  dispute,  that  formed  one 
of  the  issues  in  the  case,  and  was  the  ex- 
IHression  and  intimation  of  opinion  by  the 
court."  (2)  "The  charge  that  if  the  defend- 
ant was  given  bills  to  collect,  and  did  so  col- 
lect them,  that  therefore  he  was  Intrusted 
with  such  money,  lays  down  a  false  principle 
of  law.  To  be  given  a  bill  to  collect  is  one 
thing;  to  be  Intrusted  with  money  Is  a  differ- 
ent thing."  (3)  "The  charge  Is  error,  in  that 
the  coUecticm  of  money  In  Chatham  county, 
Ga.,  Is  not  sufficient  to  make  the  defendant 
guilty,  for  that  it  is  not  the  collection,  but 
the  conversion,  which  determines  the  venue." 

In  the  argument  of  counsel  and  in  his  brief 
before  this  court  only  the  second  of  these 
objections  was  presented,  and  therefore  we 
treat  the  other  two  as  having  been  aban- 
doned. There  is  no  merit  in  this  objection. 
Giving  the  bills  or  statement  of  accounts  due 
by  different  persons  to  the  Western  Union 
Telegraph  Company  was  merely  an  incident 
in  the  collection  of  the  money.  The  bills  or 
accounts  themselves  were  of  no  value.  Theae 
were  simply  delivered  to  the  collector,  in  or- 
der that  he  might  get  possession  of  the  money 
from  the  different  debtors  of  the  company, 
and  the  trust  delegated  to  him  by  his  employ- 
er was  the  duty  of  collecting  the  money,  and 
when  he  collected  it  from  the  different  debt- 
ors he  was  Intrusted  by  his  employer,  wtio 
was  the  owner  of  this  money,  with  the  money 
for  the  purpose  of  turning  It  over  to  the  com- 
pany. He  was  not  Intrusted  with  the  money 
by  those  who  owed  it  to  the  company,  for  as 
to  these  his  position  was  not  one  of  trust 
The  payment  to  him  of  the  money  which  the 
debtor  owed  to  the  telegraph  company  was 
the  payment  of  a  debt  which  they  owed  to 
the  company;  and  the  money,  when  It  thus 
came  into  hla  hands,  was  the  property  of  his 
principal,  and  then  Hie  trust  was  created. 
The  fiduciary  relation  existed  only  and  strict- 
ly between  him  and  the  telegraph  company. 
He  had  no  authority  to  make  any  collection 
of  money,  except  as  he  was  authorized  to  do 
so  by  his  employer,  and  this  charge  of  the 
court  correctly  and  accurately  stated  to  the 
Jury  the  whole  law  applicable  to  the  gist  of 
this  offense — ^the  trust  reposed  or  delegated 
and  the  fraudulent  conversion  of  the  money. 
Instructions  similar  to  the  one  now  under 
review  were  approved  by  the  Supreme  Court 
in  the  following  analogous  cases:  Haupt  v. 
State,  108  Ga.  66,  84  S.  E.  831 ;  McNish  t. 
State,  88  Ga.  499,  14  S.  E.  865;  Keys  v.  State, 
112  Ga.  392,  37  S.  B.  762,  81  Am.  St  Rep.  63. 

7.  The  ninth  and  tenth  grounds  of  the  mo- 
tion for  new  trial  are  fully  controlled  by  the 
first  and  fourth  divisions  of  this  opinion,  ex- 
cept where  in  the  ninth  ground  It  Is  clalnied 
that  the  court  erred  in  telling  the  Jury  that 
it  was  not  incumbent  on  the  state  to  allege 
or  prove  that  a  demand  was  made  on  the  de- 
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fe&dant  for  the  payment  of  tbe  money  which 
the  Indictment  charges  him  to  have  fraudn- 
lently  converted.  It  la  well  settled  In  this 
class  of  cases  that  It  Is  not  necessary  to  al- 
lege or  prove  a  demand.  Goodman  v.  State, 
2  6a.  App.  438,  58  S.  E.  558;  Keys  v.  State, 
112  Oa.  S92  (1),  87  S.  E.  762,  81  Am.  St 
Rep.  63. 

8.  The  court  did  not  charge  the  Jury  the 
law  on  the  subject  of  good  character,  and 
H  is  insisted  that  "this  was  error  because  the 
defendant's  good  character  was  one  of  the 
main  Issues  In  the  case  and  a  material  de- 
fense, and  there  was  evidence  to  sustain  such 
defense."  There  was  no  request  to  charge  as 
to  the  legal  effect  or  weight  of  proof  of  good 
character,  and  the  court  gave  no  specific  ln< 
structlons  on  the  subject;  nor  was  the  court's 
attention  called  to  this  omission.  In  support 
of  the  contention  of  the  very  able  attorney 
for  the  plaintiff  In  error  that  the  court  should 
have  charged  as  a  part  of  the  general  Instruc- 
tions the  law  as  to  the  effect  of  good  charac- 
ter without  any  request  to  do  so,  the  case 
of  Seymour  v.  State,  102  Ga.  803,  30  S.  E. 
263,  is  relied  upon.  In  that  case  the  record 
discloses  that  an  old  man  who  had  thereto- 
fore borne  an  unblemished  character  was  in- 
dicted for  rape  upon  a  child  of  tender  years, 
and  was  convicted  of  an  assault,  and  In  tbe 
language  of  the  Supreme  Court,  a  careful 
study  of  the  evidence  for  the  state  leads  to 
the  conclusion  that  "at  most  a  very  weak  and 
unsatisfactory  case  against  the  accused  was 
made  out"  The  only  evidence  in  his  behalf 
was  proof  of  his  good  character  during  his 
entire  life.  The  Judge,  in  his  charge  to  the 
Jury  completely  Ignored  this  defense,  and 
made  no  reference  whatever  to  the  law  re- 
lating to  good  character,  till  he  was  about  to 
conclude  his  charge,  when,  upon  having  his 
attention  called  to  the  matter,  he  in  general 
term's  charged  upon  this  subject  The  court 
held  that  while  the  omission  to  charge  es- 
pecially on  this  subject  of  good  character 
was,  strictly  speaking,  not  erroneous,  yet  be- 
cause of  the  peculiar  and  exceptional  facta 
of  the  case,  such  special  charge  should  have 
been  given.  Mr.  Chief  Justice  Simmons  says 
in  tbe  opinion :  "There  are  cases  where,  ow- 
ing to  the  peculiar  drcumstances  in  which 
a  man  Is  placed,  evidence  of  good  character 
may  be  all  he  can  offer  in  answer  to  a  charge 
of  crime.  •  •  •  Such  a  case  is  now  un- 
der consideration.  The  accused  submitted 
evidence  that  he  had  borne  a  most  excellent 
character  from  his  boyhood  up  to  the  time  of 
the  alleged  offense.  This,  under  the  circum- 
stances, was  the  only  way  in  which  he  could 
meet  the  charge  made  against  hUn." 

We  are  of  the  opinion  that  the  court  In 
this  case  should  have  charged  specifically 
as  to  the  weight  which  the  Jury  might  at- 
tach to  evidence  of  good  character;  but  un- 
der the  facta  of  tbe  case.  It  was  not  reversi- 


ble error  for  him  to  omit  to  do  so,  where 
his  attention  was  not  called  to  the  omlssloji. 
and  no  request  was  made  to  charge  on  the 
subject  The  situation  of  the  defendant  in 
this  case  and  his  ability  to  meet  tbe  charge 
against  him  otherwise  than  by  proof  of  good 
character  is  not  at  all  analagous  to  the  situ- 
ation of  the  defendant  in  the  Seymour  Case, 
who  was  unable  to  make  a  defense  except 
by  his  good  character.  We  do  not  see  why 
he  could  not  easily  have  shown,  if  such  had 
been  the  truth,  that  he  had  in  fact  paid  over 
to  the  company  every  dollar  which  he  had 
collected  for  it  Instead  of  this,  his  own 
reports  made  to  the  company  of  his  collec- 
tions show  a  series  of  peculations  extending 
over  a  considerable  period,  which  are  covered 
up  and  concealed  by  false  entries  made  in 
the  books  by  himself.  Good  character,  how- 
ever strong  as  a  substantive  fact  of  defense, 
could  hardly  outweigh  the  incriminating 
evidence  furnished  by  this  conduct  of  the  de- 
fendant Tbe  Judge,  in  bis  able  charge  to 
the  Jury,  told  them  to  "take  this  case,  con- 
sider it  in  the  light  of  all  the  facts  and  cir- 
cumstances and  the  evidence,  and  determine 
the  truth  of  It"  And  he  fully  charged,  alsOk 
the  law  of  reasonable  doubt 'and  the  weight 
which  th^  might  give  to  the  defendant's 
statement  This  would  seem  to  be  broad 
enough  to  cover  the  defense  of  good  char- 
acter, in  the  absence  of  a  request  for  a  more 
specific  charge.  In  Franklin  v.  State,  69  Oa. 
41,  47  Am.  Rep.  748,  the  Supreme  Court  in 
a  murder  case,  where  the  trial  Judge  neg- 
lected to  charge  the  Jury  in  reference  to  the 
good  character  of  the  defendant  but  did 
call  attention  generally  to  the  testimony  for 
the  defense,  said  that  this  was  in  effect  to 
call  the  attention  of  the  jury  to  proof  of 
good  character,  and  that  if  the  defendant 
wanted  a  more  explicit  charge  on  the  sub- 
ject It  was  tiie  duty  of  bis  counsel  to  call 
the  attention  of  the  judge  to  the  omission. 

We  are  driven  to  the  conclusion,  from  a 
careful  study  of  all  the  evidence  and  the  de- 
fendant's statement,  that  the  Jury  in  this 
case  did  in  fact  give  him  the  full  benefit  of 
his  previous  good  character.  In  the  light 
of  the  inculpatory  facts  and  circumstances 
which  he  by  his  own  conduct  had  furnished, 
proof  of  his  good  character  and  his  long  and 
honest  connection  with  the  telegraph  com- 
pany could  not  be  deemed  sufiident  to  gener- 
ate a  reasonable  doubt  as  to  his  guilt;  but 
It  was  very  properly  regarded  as  sufficient 
to  temper  Justice  with  mercy.  So  thought 
the  Jury,  and  they  recommended  a  misde- 
meanor punishment  So  thought  the  trial 
judge,  and  he  respected  the  Jury's  recom- 
mendation ;   and  so  thinks  this  court 

Judgment  affirmed. 

RUSSELL,  J.,  dissents. 
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HOIiGOMBB  T.  9TATEI     (No.  1,280.) 
(Court  of  Appeals  of  Georgia.    Oct.  26,  1906.) 

1.  OBsoKifiTT  (I  18*)  — iNDionoirr— Sum- 

OUNOT. 

In  an  indictment  charging  the  defendant 
with  having  used  "profane,  obscene,  and  vulgar" 
language  in  the  presence  of  females,  the  word 
"profane"  will  be  regarded  as  surplusage,  where 
the  language  set  forth  is  as  a  matter  of  law  not 
profane,  but  is  olMcene  and  vulgar. 

[Ed.  Note.— For  other  cases,  see  Obacenitr, 
Dec.  Dig.  I  13.*] 

2.  OBSCKNirr  (|4*)— "Obscskk  awd  VutOAB 
liANouAOE"— -What  Constitutes. 

The  object  of  section  396  of  the  Penal  Code 
of  18B6,  BO  far  as  it  relates  to  obscene  and  vul- 
gar language,  is  the  protection  of  the  modesty 
of  women  from  unreasonable  invasions. 

(a)  As  used  in  this  Code  section,  the  phrase 
"olMKene  and  vulgar  language"  includes  any 
foul  words  which  would  reasonably  offend  the 
sense  of  modesty  and  decency  of  the  woman, 
or  women,  or  any  of  them,  in  whose  presence 
the  words  were  spoken,  under  all  the  drcum- 
atances  of  the  case. 

(b)  Language  may  be  obscene  and  vulgar, 
within  the  purview  of  this  Code  section,  al- 
though it  has  no  reference  to  sexual  interconrse 
or  the  sexual  organs. 

[E!d.  Note. — ^For  other  cases,  see  OtMcenity, 
C«mt.  Dig.  I  4;   Dec  Dig.  >  4.*] 

3.  ObSCKNITT   ({{    4,    19*)— TBIAIr--QUX8nONB 

FOB  JuBT  —  Cbhukal  Law  (i  829*)  — In- 

BTBnCTIONS  AUtKADT  GiVSN. 

"Words  get  their  points  and  meaning  al- 
most entirely  from  the  time,  place,  and  circum- 
stances and  intent  with  whidi  they,  ate  used." 
Consequently  it  is  usually  issuable  and  there- 
fore a  question  for  the  jury,  as  to  whether  any 
particular  language  is  actually  obscene  and  vul- 
gar. There  are,  however,  certain  words  whidi, 
by  conmion  consent  of  mankind,  are  obscene  and 
vulgar,  when  used  in  the  presence  of  women, 
except  under  exceptional  and  necessary  circum- 
stances. Such  words  may  be  said  to  be  prima 
facie  obscene  and  vulgar. 

(a)  Any  gross  reference  to  a  w(Hnan's  private 
parts,  or  to  the  adjacent  portions  af  her  person, 
IS  in  this  sense  prima  facie,  obscene  and  vulgar. 

(b)  Where  a  minister  of  the  gospel,  from  the 
pulpit,  in  the  presence  of  a  mixed  audience, 
aims  at  a  female  member  of  the  congregation  an 
indecent  jest  as  to  her  buttocks,  and  especially 
as  to  the  size  of  them,  the  language  is  prima 
facie  ol>8cene  and  vulgar;  and  the  time,  place, 
and  circumstances  are  such  as  to  exaggerate  the 
indecency,  rather  than  to  relieve  the  words  of 
their  ordinary  objectionableness.  Therefore  in 
such  a  case,  the  surroundings  being  conceded  by 
the  defendant,  the  court  may  properly  instruct 
the  jury  that  the  defendant  would  be  guilty  if, 
without  sufficient  provocation,  he  used  the  lan- 
guage in  the  hearing  of  females. 

(c)  A  written  request  to  charge  may  be  refus- 
ed, when  the  same  subject  is  fully  and  fairly 
covered  in  the  general  charge. 

[X!d.  Note. — For  other  cases,  see  Obscenity, 
Cent  Dig.  I_4;  Dec.  Dig.  SS  4,  19*;  Criminal 
Law,  Cent.  Dig.  f  2011;  Dec  Dig.  i  829.*] 

4.  CBnnifAi.  Law  (g  810*)— Pbksxjmptions— 
Possession  or  Faculties. 

There  is  a  general  presumption  that  the  or- 
dinary human  faculties  are  possessed  by  every 
individual. 

(a)  In  the  absence  of  proof  to  the  contraiy, 
the  law  presumes  soundness  both  as  to  mental 
and  bodily  functions. 

Cb)  A  person  is  presumed  to  have  an  ordinary 


capacity  for  hearing.  In  the  absence  of  some 
reason  shown  to  the  contrary. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  740-744 ;  Dec  Dig.  |  310.*] 

5.  CBnniiAi.  Law  ({  1178*)— Habhlebs  Bb- 
BOB— iNBTBUonoirs. 

The  court  erred  in  refusing  a  written  re- 

?inest  to  charge  the  jnrv  that  it  was  necessary 
or  the  state  to  show  that  the  crime  was  com- 
mitted in  the  county  of  the  prosecution;  but, 
under  the  particular  circumstances,  it  was  not 
reversible  error. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.   Dig.  {|  3164-8168;    Dec  Dig.  | 

6.  WlTNEBSEfl  ((  87*)— COXFETENOT— TlSnVT- 

iRo  raoM  Best  Reoolxxotioh. 

The  testimony  of  a  witness  is  not  to  be  ex- 
cluded merely  because  he  prefaces  his  statement 
by  an  expression  of  unwillingness  to  commit 
himself  absolutely  and  positively  to  the  accuracy 
of  what  he  says.  The  witness  may  ^ive  his  best 
recollection ;  the  weight  of  his  testimony  being 
left  as  a  matter  for  the  considetation  of  the 
Jury. 

[Bid.  Note.— For  other  cases,  see  Witnesses, 
C!ent  Dig.  H  80-87;    Dec  Dig.  |  87.*] 

7.  Cbiminai.  Law  (|  888*)— Bvidknob— Rele- 

TANOT. 

Matters  without  prima  facie  revelancy  may 
become  relevant  by  being  interwoven  into  a  con- 
versation which  la  relevant  and  admissible. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  |  838.*] 

8.  Cbiminal  Law  (|  451*)— Bvidencb>-Opiii- 
lON  Evidbucb— Bkabino  Distance. 

A  witness,  though  not  an  expert,  may  tes- 
tify as  to  his  judgment  whether  a  person  was 
within  hearing  distance  of  a  reman  made  by 
another. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  461.*] 

0.  The    defendant    was    clearly    guilty,    and 
the  record  presents  no  reversible  error. 
Russell,  X,  dissenting  in  part 
(Syllabus  by  the  Court) 

10.  Obboenitt  (J  4*)— "Obscene." 

The  word  "obscene"  means  "offensive  to  the 
senses ;  repulsive ;  disgusting ;  foul ;  filthy ;  of- 
fensive to  modesty  or  decency;  impure;  un- 
chaste; indecent;  lewd." 

[Ed.  Note. — ^For  other  cases,  see  Obscenity, 
Dec  Dig.  i  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4887-4889 ;   voL  8,  p.  7735.] 

Error  from  City  Court  of  Oartersrille ;  A. 
M.  Foute,  Judge. 

Walter  Hoicombe  was  convicted  of  a  vio- 
lation of  Pen.  Code  1896,  |  396,  making  a 
person  who  shall  use  obscene  and  vulgar 
language  in  the  presence  of  a  female  guilty 
of  a  misdemeanor,  and  he  brings  error.  Af- 
firmed. 

The  defendant  and  other  ministers  bad 
been  carrying  on  a  serl^  of  revival  services 
In  what  is  known  as  "the  Tabernacle"  In 
Cartersvllle.  On  the  concluding  day,  which 
was  Sunday,  a  large  number  of  people  were 
in  attendance.  Services  were  held  at  11 
o'clock  In  the  morning,  and  it  was  announced 
that  early  in  the  afternoon  (either  at  2:30 
o'clock)  a  preacher  named  Oliver  would  de- 


•For  other  cases  les  urns  tople  and  section  NITMBBR  in  Dec.  ft  Am.  Digs.  1907  to  dats,  *  Reporter  Indezss 


Digitized  by 


Google 


648 


02  SOTTTHSASTEBN  RBPORTER. 


«3eu 


liver  A  lectnre'"te  teen  only."  The  day  was 
rainy.  Many  of  the  people  had  come  from 
the  country,  and  even  from  surrounding 
counties,  and  a  large  number  of  women  ei- 
ther remained  tn  the  building  or  sought  shel- 
ter there  from  the  rain,  so  that  when  the 
time  arrived  for  the  lecture  "to  men  only" 
the  audience  was  mixed.  It  Is  conceded  that 
more  than  2,500  persons  were  present  The 
defendant  himself  estimated  the  audience  as 
between  2,500  and  3,000  in  number.  The  de- 
fendant^  when  the  time  arrived  for  the  lec- 
ture to  beg^in,  asked  the  ladles  to  retire.  On 
account  6f  the  rain  they  were  slow  In  leay- 
Ing,  and  a  considerable  number,  variously  es- 
timated, remained.  It  seems  that  in  the  au- 
dience there  was  a  large  woman  with  her 
back  to  the  rostrum.  The  defendant,  upon 
being  requested  by  the  other  preacher  to  get 
the  ladies  out,  advanced  to  the  front  of  the 
platform,  and  in  the  presence  of  the  copgre- 
gation  said,  as  the  state  charged  and  the  wit- 
nesses for  the  prosecution  testified,  "Tou  wo- 
man with  the  big  fat  nunp  pointed  towards 
me,  get  out  of  the  way."  The  language,  ac- 
cording to  the  defendant's  statement,  was: 
"Gentlemen,  there  is  a  big  old  woman,  weigh- 
ing about  400  pounds,  with  her  rump  turned 
this  way.  If  she  would  turn  around  and  let 
me  speak  to  her  head,  I  might  explain  to  her 
the  object  of  this  meeting,  and  we  might  go 
on."  He  was  indicted  and  convicted  for  vio- 
lating section  396  of  the  Penal  Code  of  1895, 
which  provides  that  "any  person  who,  shall 
without  provQcation  •  •  •  use  obscene 
and  vulgar  or  profane  language  in  the  pres- 
ence of  a  female  •  •  •  shall  be  guilty 
of  a  misdemeanor."  Exceptions  are  taken  to 
the  overruling  of  a  demurrer  to  the  Indict- 
ment, and  also  the  overruling  of  a  motion  for 
a  new  trial.  Further  facts  necessary  to  the 
understanding  of  the  points  presented  and 
decided  will  be  stated  In  the  conrse  of  the 
opinion. 

Jno.  T.  Norris,  for  plaintiff  in  error.  Thos. 
C.  Milner,  Sol.,  for  the  State. 

POWELL,  X  (after  stating  the  facts  aa 
above).  The  indictment  charged  that  the  de- 
fendant did  without  provocation  use  in  the 
presence  of  females,  whose  names  are  to  the 
grand  jurors  unknown,  the.  following  pro- 
fane, vulgar,  and  obscene  language:  "You 
woman  with  the  big  fat  rump  pointed  to- 
wards us,  get  out  of  the  way."  The  defend- 
ant demurred  because  the  language  was  not 
profane;  also  because  it  Avas  not  obscene 
and  vulgar.  The  language  was  not  profane, 
and  therefore  the  use  of  that  word  In  the 
indictment  was  pure  surplusage.  "Defective 
allegations  do  not  impair  an  indictment.  If, 
on  their  being  rejected,  what  remains  fully 
covers  the  law."  Bishop,  New.  Orlm.  Proc. 
S  480.  The  word  "profane,"  as  used.  Is 
merely  epithetic  of  the  general  nature  of 
the  offense,  and  does  not  fall  within  the  rule 
tliat,  where  the  facts  of  the  transaction  are 
alleged  with  needless  particularity,  the  un- 


necessary allegations  cannot  be  rejected  as 
sundusage.  Dlsharoon  v.  State,  96  Oa.  3o6, 
32  S.  E.  698. 

2.  The  language  charged  was  In  our  Judg- 
ment clearly  obscene  and  vulgar^  within  the 
purview  of  section  396  of  the  Penal 'Code  of 
1895.  As  was  said  In  Dillard  v.  State,  41- 
6a.  280:  "This  statute  does  not  stand  upon 
the  footing  of  statutes  against  public  Inde- 
cency. Its  object  Is  not  to  keep  pure  the 
public  morals.  It  is  to  be  found  In  that 
chapter  of  the  Code  which  punishes  private 
wrongs,  and  forms  a  part  of  the  same  clause 
which  makes  It  a  penal  offense  to  use  oi>- 
probrlous  and  abusive  language  to  another. 
It  Is  Intended  to  protect  females  from  insult; 
to  furnish  to  the  friends  of  a  female  whose 
modesty  has.  been,  unlawfully  shocked,  or 
whose  feelings  have  l)een  wounded,  by  the 
tise  In  her  presence  of  obscene  and  vulgar 
language,  some  other  remedy  than  that  which 
nature  dictates,  to  wit,  club  law.  And  the 
statute  la  to  be  constmed  and  understood  In 
the  light  of  Its  object.''  We  cannot  adopt  the 
suggestion  of  counsel  that  it  is  aimed  alone 
at  language  suggesttve  of  sexual  Intercourse, 
or  tending  to  excite  lewdness  or  to  debauch 
the  public  morals.  The  word  "obscene" 
means  "offensive  to  the  senses;  repulsive; 
disgusting;  foul;  filthy;  offensive  to  mod- 
esty or  decency;  impure;  unchaste;  inde- 
cent; lewd."  Century  Dictionary.  We  think 
that  the  phrase  "obscene  and  vulgar  lan- 
guage," as  used  in  the  statute,  Includes  any 
foul  words  which  would  reasonably  offend 
the  sense  of  modesty  and  decency  of  the 
woman  or  women,  or  any  of  them,  in  ■vyhoso 
presence  the  words  were  spoken,  under  all 
the  circumstances  of  the  case.  It  would  be 
absurd  to  tolerate  the  suggestion  that  to 
speak  of  a  woman's  rump  In  a  loose  or  Jocular 
connection  would  not  be  offensive 'to  the  mod- 
esty and  decency  of  the  ordinary  woman. 
As  a  matter  of  common  knowledge,  we  know 
that  such  language  would  shock  any  decent 
and  modest  woman. 

In  other  statutes  having  different  objects 
from  the  one  before  us  the  word  "obscene" 
may  not  be  entitled  to  so  broad  a  significa- 
tion. In  the  federal  statute  (Rev.  St.  S  3893 
[U.  S.  Comp.  St.  1901,  p.  2658]),  by  reason  of 
its  association  in  Immediate  context  wltb 
the  words  "lewd  or  lascivious,"  it  partakes 
of  their  meaning,  and  Is  therefore  Itself  lim- 
ited to  lees  than  its  ordinary  significance. 
Hence  the  many  decisions  of  the  federal 
courts  on  this  statute,  which  counsel  for  the 
plaintiff  In  error  cites,  give  us  no  light  on 
the  question  at  bar.  Ours  Is  a  statute  adapt- 
ed to  the  temperament  of  the  people  of  this 
state.  It  is  to  be  understood  in  the  light  of 
our  well-known  sensibilities  on  certain  sub- 
jects. Modesty,  that  "kind  of  quick  and  deli- 
cate feeling  in  the  soul,  the  exquisite  sen- 
sibility that  warns  a  woman  to  shun  the  first 
appearatice  of  everything  hurtful,"  Is,  ac- 
cording to  the  mind  of  the  average  citizen 
of  Georgia,  as  needful  and  legitimate  a  sub- 
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ject-matter  of  protection  from  Inrasiona  as 
jtbose  more  familiar  subjects  of  protection 
ttrougta  the  criminal  statutes — life,  liberty, 
and  property. 

Of  course,  language  tending  to  Incite  Illicit 
sexual  intercourse  is  obscene  and  vulgar; 
and  in  most  of  the  reported  cases  In  this 
state  (where  the  words  were  not  profane,  so 
as  to  tall  within  the  other  portion  of  the 
statute)  the  prosecutions  were  for  using 
words  suggestlre  of  sexual  intercourse;  but 
It  does  not  follow  that  no  other  language  is 
obscene  and  vulgar.  Indeed,  in  Brady's  Case, 
48  Ga.  811,  the  langruage  is  characterized  as 
being  "quite  obscene  and  vulgar  enough  to 
shock  the  moral  sensibilities  of  all  sensible 
people."  The  language  In  that  case  was  not 
reported,  but  an  Inspection  of .  the  copy  of 
the  original  indictment  contained  In  the  rec- 
ord in  the  Supreme  C!ourt  discloses  that  it 
teas  In  no  wise  suggestive  of  lewdness  or 
sexual  Intercourse.  The  objectionable  lan- 
guage there  was  a  threat  to  kick  the  same 
portion  of  a  woman's  anatomy  as  that  which 
is  the  subject-matter  of  the  present  Inquiry. 
Any  one  doubting  that  the  language  of  the 
present  Indictment  is  within  the  meaning  of 
the  words  "obscene  and  vulgar"  as  common- 
ly and  ordinarily  understood  may  easily 
solve  that  doubt  by  quoting  the  language  to 
his  different  male  acquaintances  as  he  meets 
them  in  the  varying  stations  of  life,  and 
asking  them  if  they  would  consider  it  ob- 
scene and  vulgar  to  use  that  language  In 
the  presence  of  ladles. 

3.  In  his  charge  to  the  Jury  the  court  did 
not  submit  the  question  as  to  whether  the 
language  wais  obscene  and  vulgar,  but  In  ef- 
fect instructed  that  if  the  language,  substan- 
tially as  alleged,  was  used  by  the  defendant 
in  the  presence  of  the  females,  without  provo- 
cation, the  defendant  would  be  guilty.  Under 
the  circumstances  this  was  not  error.  "Words 
get  their  point  and  meaning  almost  entirely 
from  the  time,  place,  circumstances,  and  In- 
tent with  which  they  are  used"  (Dillard's 
Case,  supra);  and  therefore  usually  it  is  issu- 
able, and  consequently  a  question  of  fact  for 
the  jury,  as  to'  whether  the  particular  lan- 
guage is  actually  obscene  and  vulgar.  Cer- 
tain suggestions  are  commonly  known  to  be 
Indecent.  Certain  words  are  per  se  obscene  and 
vulgar,  if  used  under  any  but  peculiar  and 
exceptional  circumstances.  Dillard's  Case,  su- 
pra; Pierce  v.  State,  53  Ga.  369;  Kelly  v. 
Statey  126  Ga.  548,  55  S.  E.  482.  Any  gross 
reference  to  the  private  parts  of  a  woman,  or 
tit  any  of  the  surrounding  portions  of  her  per- 
son, is  by  common  consent  of  mankind  inde- 
cent and  shocking  to  feminine  modesty.  Such 
a  reference  might,  however,  be  made  in  the 
presence  of  a  female,  and  not  be  per  se  crim- 
inal— tea  instance,  in  a  brothel.  But  where 
the  language  is  gross  and  prima  facie  inde- 
cent, and  such  that  common  consent  condnns 
it  as  unfit  by  reason  of  its  obscenity  to  be 
used  in  the  presence  of  women — that  is,  if  It 
Is  80  universally  recognized  to  be  obscene  and 


vulgar  that  the  court  t&t  a^tmn'e  Its  prima 
fade  obscenity  and  vulgarity  through  judicial 
cognizance  as  a  matter  of  common  knowledge 
— and  the  conceded  time,  place,  circumstan- 
ces, and  intent  are  such  as  to  sbow  no  reason 
making  or  tending  to  make  its  use  on  the 
particular  occasion  less  obscene  and  vulgar 
than  it  normally  would  be,  there  is  no  issue 
as  to  the  obscene  and  vulgar  quality  to  be 
submitted  to  the  jury. 

There  is  no  conflict  between -tbls  principle 
and  those  cases  holding  that  whether  particu- 
lar language  is  opprobrious  and  likely  ta 
cause  a  breach  of  the  peace  is  for  the  jury, 
because  what  effect  particular  language  will 
have  upon  a  person  under  particular  or  even 
ordinary  circumstances  is  almost  always,  if 
not  always,  an  Issuable  question,  and  in  th» 
nature  of  things  cannot  well  become  a  matter 
of  common  knowledge,  so  as  to  be  judicially 
assumed.  In  the  present  case,  the  reference, 
whether  we  take  the  state's  version  or  the 
statement  of  the'  defendant  himself,  was 
gross.  The  language  was  prima  facie  obscene 
and  vulgar.  In  form  and  in  substance  the 
allusion  was  indecent.  The  time,  the  place, 
and  the  circumstances,  instead  of  making  or 
tending  to  make  its  use  on  the  particular  oc- 
casion less  likely  to  offend  the  modesty  of  any 
woman  who  might  hear  It  than  normally  it 
would  be,  tended  distinctly  to  the  contrary. 
It  was  not  the  ribaldry  of  some  low-grade 
comedian  in  some  second-class  theater.  It 
was  the  indecent  jest  of  a  minister  of  the 
gospel,  made  in  a  bouse  devoted  to  the  serv- 
ice of  God,  In  the  presence  of  some  3,000  wor- 
shippers, aimed  at  a  female  member  of  the 
congregation  whose  excess  of  adipose  upon  an 
unmentionable  part  of  her  person  happened 
to  excite  his  attention.  His  own  statement 
concedes  every  dement  of  this  characteriza- 
tion, except  that  the  words  of  his  jest  were 
Indecent,  and  as  to  that  we  have  decided 
against  him.  'We  do  not  say  that  even  a  min- 
ister In  the  pulpit  is  precluded  at  all  times 
and  under  all  circumstances  from  making 
reference  to  things  which  are  not  usual  sub- 
jects of  conversation  In  polite  society,  if  he 
couches  his  language  In  an  inoffensive  con- 
text (though  even  as  to  these  things  decency 
commands  that  he  should  be  extremely  cau- 
tious In  the  choice  of  his  language),  and  we 
recognize  that  real  modesty,  and  not  prudery, 
and  not  pruriency,  Is  the  object  of  the  law's 
protection;  but  we  do  say  unequivocally  that 
an  Indecent  jest,  couched  in  language  ordi- 
narily considered  obscene  and  vulgar,  Is  nev- 
er permissible  from  the  sacred  desk,  and 
that  if  it  be  made  in  the  presence  of  females 
it  is  a  criminal  act  Our  women  certainly 
have  a  right  to  come  to  our  places  of  religious 
worship  without  fear  of  shock  or  'insult  by 
reason  of  Indecent  language  used  by  the  min- 
ister in  charge. 

The  exception  to  the  court's  refusal  of  a 
written  request  to  charge  the  Jury  that  it  wa» 
incumbent  on  the  state  to  show  that  the  lan- 
guage was  used  without  provocation  Is  not 
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well  founded.  We  find  tbat  the  Judge  clearly 
covered  this  In  bis  general  charg^e  In  several 
places.  He  did  not  elaborate  the  question  of 
provocation.  It  was  not  necessary  tbat  be 
shonld  do  so.  Both  sides  had  been  fully 
beard  as  to  all  the  circumstances,  and  no 
semblance  of  provocation  appeared.  Provoca- 
tion, as  used  In  this  statute,  means  sufficient 
provocation.  Ray  v.  State,  113  6a.  1066,  39 
S.  E.  408;  Ratteree  v.  State,  78  Oa.  336; 
Dyer  v.  State, -09  Ga.  22,  25  S.  E.  609,  69  Am. 
St  Bep.  228;  Brady  v.  State,  48  6a.  311.  It 
seems  that,  when  the  state  makes  a  prima 
fade  case^  the  burden  shifts  to  the  defendant 
to  show  provocation.  Pierce  v.  State,  63  6a. 
865. 

4.  When  the  evidence  on  both  sides  of  the 
case  had  beep  fully  heard,  about  the  only  ques- 
tion as  to  which  there  was  any  material  Issue 
under  the  proof  was  whether  the  language 
was  used  In  the  presence  of  females.  It  was 
not  denied  that  women  were  present  In  the 
building,  but  the  defendant  insisted  that  they 
were  not  within  the  hearing  distance  of  his 
remark.  The  phrase  "In  the  presence  of  a 
female,"  as  used  In  this  statute,  means  "with- 
in range  of  the  female's  hearing."  Brady  v. 
State,  supra;  Sailors  v.  State,  108  6a.  35,  33 
S.  B.  813,  75  Am.  St  Bep.  17;  Henderson  v. 
State,  63  Ala.  193;  Laney  v.  State,  105  Ala. 
106, 17  South.  107.  On  this  question  the  court 
charged  that  if  any  females  were  present  on 
the  occaslop  in  question,  the  presumption 
would  be  that  their  hearing  was  ordinarily 
good,  and  that  they  could  have  heard  and  did 
hear  any  language  spoken  loud  enough  to 
have  been  heard  by  any  person  of  ordinary 
hearing  capacity.  The  plaintiff  In  error  ex- 
cepts to  this  instruction  on  the  ground  that 
there  is  no  such  presumption.  We  find  no  er- 
ror in  this  charge.  There  Is  a  general  pre- 
sumption that  the  ordinary  human  faculties 
are  possessed  by  every  individual.  Davis  v. 
B  Co.,  60  6a.  333.  In  6ardner  v.  State,  81 
6a.  144,  7  S.  B.  144,  the  following  charge  was 
approved:  "The  law  presumes  sanity,  both  as 
to  mental  and  bodily  functions." 

6.  The  court  was  duly  requested  to  charge 
the  jury  that  the  burden  was  upon  the  state 
to  show  tbat  the  crime  was  committed  in 
Bartow  county.  He  neglected  to  give  this 
instmctlon.  This  was  error,  of  course.  How- 
ever, we  deem  it  too  harmless  and  immaterial 
In  the  present  instance  to  work  a  reversal. 
There  was  clear,  direct  proof  that  the  crime 
was  committed  In  Bartow  county.  There 
was  not  the  slightest  suggestion  to  the  con- 
traiy.  The  place  of  the  commission  was  no- 
wise doubtful  or  uncertain,  and  only  in  a 
very  limited  sense  can  be  said  to  have  been  is- 
suable. In  the  light  of  the  nature  of  the  proof 
the  requtsted  charge,  if  given,  could  not 
would  not  and  should  not  have  benefited  him 
at  all. 

6.  Exception  is  taken  to  the  fact  that  the 
court  erred  in  receiving  the  testimony  of 
Judge  Plte,  who  was  sworn  as  a  witness  for 
the  prosecution,  because  he  prefaced  his  ac- 


count of  the  transaction  with  the  following 
language:  "If  I  have  any  best  recollection, 
about  it  the  substance  of  it  was  about  this; 
but  I  am  not  sure  I  recollect  it  It  may  be 
tbat  I  talked  with  others  about  It— did  talk 
In  the  committee  room,  a  meeting  of  the  trus- 
tees— and  I  might  have  gathered  some  from 
that"  The  trial  Judge  Instructed  the  witness 
merely  to  give  his  best  recollection.  It  ap- 
peared that  the  witness  was  present  at  the 
services  when  the  obscene  and  vulgar  language 
was  used.  His  hesitancy  went  only  to  the 
giving  of  exact  words.  His  xmwillingness  to 
swear  absolutely  and  unequivocally  did  not 
render  his  testimony  inadmissible  and  was 
merely  a  part  of  the  witness'  "manner  of  tes- 
tifying," which,  under  Civ.  Code  1895,  {  5146. 
was  to  be  considered  by  the  Jury  along  with 
all  the  facts  and  circumstances  of  the  case. 
Mlmbs  V.  State,  2  6a.  App.  387,  68  S.  B.  499 
(2);  Dublin  By.  Co.  t.  Akerman,  2  Ga.  App. 
749,  59  S.  B.  10.    See,  also,  5  Bnc.  of  Ev.  666. 

7.  Another  ground  of  error  Is  tbat  whUe 
Judge  Fite  was  testifying  the  court  permit- 
ted him  to  state  that  he  and  others  told  the 
defendant  that  his  language  was  obscene  and 
vulgar.  When  we  examine  the  whole  context 
we  find  nothing  erroneous  In  this  ruling. 
The  defendant  had  stated  on  the  trial  that 
his  remark  was  not  addressed  to  the  woman 
in  question;  that  he  had  used  the  language 
Innocently  and  as  a  mere  side  remark  for  the 
hearing  only  of  the  men  near  him ;  that  he 
used  the  word  "rump"  because  he  was  think- 
ing of  the  word  "hump"  and  the  word  "rump" 
rhymed  with  it  To  rebut  this  explanation 
Judge  Fite  was  called  as  a  witness.  He  testi- 
fied that  on  the  next  day  after  the  language 
was  used  the  defendant  was  called  before  a 
committee  of  the  trustees  of  the  tabernacle 
and  told  that  offense  had  been  taken  on  ac- 
count of  his  statement  and  that  he  ought  to 
make  an  apology,  to  which  the  defendant 
stated  tbat  be  declined  to  apologize,  as  he 
thought  that  he  had  a  right  to  say  wliat  he 
did.  Judge  Fite  then  said  to  him  that  the 
language  as  he  considered  It  was  vulgar  and 
obscene.  The  defendant  replied  that  he  did 
not  think  so,  and  said  in  this  connection: 
"That's  the  way  I  have  got  of  moving  them, 
and  I  move  them."  By  this,  and  the  further 
details  of  the  conversation  as  narrated  in 
this  testimony.  It  was  made  to  appear  that  the 
defendant  did  not  deny  that  he  used  the  lan- 
guage or  that  he  intended  for  the  woman  to 
hear  it  but  sought  to  Justify  his  conduct  on 
the  ground  that  it  was  his  usual  way  of  mov- 
ing recalcitrant  female  members  of  his  con- 
gregation. It  will  be  seen,  therefore,  tbat 
as  a  part  of  the  res  gestee  of  the  conversa- 
tion the  Btatemait  objected  to  was  admis- 
sible. 

8.  There  Is  another  exception  to  a  ruling 
in  the  admission  of  testimony.  The  solicitor 
general  asked  a  witness:  "In  what  tone  was 
that  said,  loud  enough  to  have  been  heard 
by  these  women? "  The  witness  answered; 
"I  think  he  said  it  for  them  to  hear  it"    If 
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this  were  canstrned  as  an  opinion  of  the  wit- 
ness as  to  what  the  defendant's  Intention 
was,  the  answer  would  i»robably  be  subject 
to  objection.  It  seems,  however,  that  it  was 
construed  by  court  and  counsel,  not  as  an 
opinion  as  to  the  defendant's  intention,  but 
as  to  whether  the  words  were  spoken  loud 
«noagh  to  be  heard  by  the  women;  for  the 
exception  states  that  there  was  error  be- 
cause the  court  allowed  this  and  other  wit- 
nesses "t&  testify  as  to  whether  or  not,  in 
their  opinion,  the  alleged  remark  was  or 
could  hare  been  heard  by  women  alleged  to 
have  been  present."  The  answer,  though  ap- 
Xmrently  oplnionatlve  In  form,  was  compe- 
tent. "A  fact  of  observation,  depending  on 
minutls  such  as  cannot  be  described  to  the 
Jury  with  the  same  efTect  as  they  Justly  pro- 
dnce  in  the  mind  of  .an  intelligent  observer, 
may  be  proved  by  the  testimony  of  the  fit- 
ness directly  to  the  conclusion  formed  from 
such  mlnutlte,  provided  that  conclusion  Is 
not  mere  matter  of  opinion  deduced  from 
facts  observed,  bnt  is  Itself  a  fact  discerned 
by  the  witness  in  the  act  of  observation, 
though  it  may  be  In  part  by  the  exercise  of 
Judgment.  This  rule  allows  a  witness  to 
state  the  result  of  a  comparison  without  be- 
ing confined  to  describing  his  observation  of 
each  thing  compared."  Abbott's  Trial  Briefs, 
Mode  of  Proving  Facts  (2d  Ed.)  p.  508.  "A 
witness  may  testify  as  to  whether  or  not  a 
person  was  within  hearing  distance  of  an- 
other." Enc.  of  Evidence,  vol.  5,  p.  684;  At- 
lanta By.  Co.  V.  Beaucbamp,  93  6a.  6,  19  S. 
E.  24.  "On  a  trial  under  an  indictment 
charging  the  defendant  with  using  abusive, 
insulting,  or  obscene  language  in  the  presence 
of  a  woman.  It  Is  competent  for  the  witness, 
who  was  present  and  heard  the  language, 
to  testify  that  in  his  Judgment  the  woman 
was  near  enough  to  hear  the  language,  or 
In  his  Judgment  the  language  used  by  the 
defendant  could  have  been  heard  by  the  wo- 
man In  question."  Such  statements  of  "col- 
lective facts"  are  not  conclusions  merely, 
and  are  admissible  In  evidence.  Rollings  v. 
State,  136  Ala.  126,  84  South.  339;  McVay 
V.  State,  100  Ala.  110,  14  South.  862. 

9.  The  foregoing  mllngs  will  cover  other 
points  presented  in  the  record  and  not  ex- 
pressly decided.  The  evidence  fully  sup- 
ported the  verdict,  the  defendant  was  clear- 
ly guilty,  and  the  trial  was  free  from  materi- 
al error. 

Judgment  affirmed. 

RUSSELL,  J.,  dissents  from  the  ruling 
made  in  the  third  division  of  the  opinion. 


TILTON  V.   STATB.     (No.  1,326.) 
(Court  of  Appeals  of  Georgia.     Oct.  28,  1908.) 
OsncnfAi.  Law  ({  635*)— Tbialt— Exclusion 

0¥  PtTBUC. 

Elvery  person  accused  of  crime  is  entitled  to 
a  public  trial.    The  presiding  judge,  in  the  ex- 


ercise of  a  sound  discretion,  may,  without  vio- 
lating this  rij;ht,  exclude  from  the  courtroom 
during  the  trial,  for  any  suflScient  special  rea- 
son, such  portion  of  the  spectators  as  fall  with- 
in the  class  to  'which  the  reason  applies.  How- 
ever, where  the  judge,  without  further  reason 
than  that  the  testimony  will  relate  to  matters 
ordinarily  too  indecent  to  be  mentioned,  orders, 
over  the  objection  of  the  defendant,  that  "the 
courtroom  be  cleared  of  ever;  one  not  connected 
with  the  case,"  he  abuses  his  discretion  and  vio- 
lates the  defendant's  right  to  a  public  trial. 
Prejudice  to  the  defendant  is  conclusively  to  be 
presumed  from  such  an  order,  and  a  new  trial 
necessarily  results. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  i  1462;    Dec.  IMg.  |  685.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Couir- 
ty ;  W.  F.  Eve,  Judge. 

John  Tilton  was  convicted  of  crime,  and 
he  brings  error.    Reversed. 

Pierce  Broa,  for  plaintiff  in  error.  J.  C.  C. 
Black,  Jr.,  Sol.,  for  the  State. 

POWELL,  J.  The  only  exception 'Insisted 
upon  Is  that  as  soon  as  the  Jury  was  Impanel- 
ed the  court,  over  the  express  objection  of 
the  defendant,  "ordered  the  courtroom  clear- 
ed of  every  one  not  connected  with  the  case." 
The  objection  of  the  defendant  was  that  the 
action  of  the  court  violated  his  constitutional 
right  to  have  a  public  triaL  Our  Constitu- 
tion (arUcle  1,  S  1.  par.  6  [Civ.  Code  1895,  § 
6702])  provides,  among  other  things,  that 
"every  person  charged  with  an  offense  against 
the  laws  of  this  state  •  •  •  shall  have  a 
public  trial."  Civ.  Code  1895,  S  B296,  pro- 
vides: "During  the  trials  in  the  superior 
courts,  and  all  other  courts  and  trials  occur- 
ring in  this  state,  of  any  cause  of  seduction  or 
divorce,  or  other  case  where  the  evidence  la 
vulgar  or  obscene,  or  relates  to  the  improper 
acts  of  the  sexes,  and  tends  to  debauch  the 
morals  of  the  young,  the  presiding  Judge 
shall  have  the  right,  in  his  discretion  and  on 
his  own  motion,  or  on  motion  of  plaintiffs  or 
defendants,  or  their  attorneys,  to  hear  and 
try  the  said  case  after  clearing  the  courtroom 
of  all  or  any  portion  of  the  audience."  The 
state's  counsel  does  not  insist  that  the  stat- 
ute gives  the  presiding  Judge  such  a  breadth 
of  discretion  that  he  may  destroy  or  diminish 
the  defendant's  constitutional  right  of  a  pub- 
lic trial.  Counsel  for  the  accused  does  not 
contend  that  the  statute  Is  unconstitutional, 
because  repugnant  to  the  foregoing  clause  of 
the  BUI  of  Rights,  but  recognizes  that  a  trial 
may  be  public,  though  certain  persons  are. 
In  the  discretion  of  the  Judge,  for  special 
reasons  excluded  from  the  courtroom  pending 
the  hearing.  The  whole  question  presented, 
therefore.  Is:  "Did  the  Judge  abuse  his  dis- 
cretion In  the  present  case?"  Under  the  deci- 
sion In  the  Fews  Case,  1  Ga.  App.  122,  58  S. 
E.  64,  this  Is  a  question  within  the  final  Juris- 
diction of  this  court 

The  text-writers  and  the  annotators  of  the 
standard  collections  of  cases,  such   as  the 
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Lawyers'  Reports  Annotated,  the  American 
State  Reports,  and  the  American  &  English 
Annotated  Cases,  all  unite  In  stating  that  the 
reported  cases  on  this  question  are  compara- 
tivelj  few  In  number.  Most  of  the  courts, 
especially  in  the  more  recent  cases,  cite  or 
quote  as  a  reasonably  accurate  statement  the 
following  extract  from  Cooley's  Constitution- 
al Limitations  (6th  Ed.)  p.  379 :  "It  is  also 
requisite  that  the  trial  be  public.  By  this 
is  not  meant  that  every  person  shall  in  all 
cases  be  permitted  to  attend  criminal  trials, 
because  there  are  many  cases  where,  from 
the  character  of  the  charge  and  the  nature 
of  the  evidence  by  wlilch  It  is  to  be  support- 
ed, the  motives  to  attend  the  trial  on  the 
part  of  a  portion  of  the  community  would  be 
of  the  worst  character,  and  where  a  regard 
to  public  mofals  and  public  decency  would  re- 
quire that  at  least  the  young  be  excluded 
from  hearing  and  witnessing  the  evidence  of 
human  depravity  which  the  trial  must  nec- 
essarily bring  to  light.  The  requirement  of  a 
public  trial  is  necessarily  for  the  benefit  of 
the  accused,  that  the  public  may  see  that  he 
Is  fairly  dealt  with  and  not  unjustly  con- 
demned, and  that  the  presence  of  interested 
spectators  may  keep  his  triors  keenly  alive  to 
a  sense  of  their  responsibility  and  to  the  im- 
portance of  their  functions ;  and  the  require- 
ment is  fairly  observed  if,  without  partiality 
or  favoritism,  a  reasonable  proportion  of  the 
public  is  permitted  to  attend,  notwithstand- 
ing that  those  persons  whose  presence  could 
be  of  no  service  to  the  accused,  and  who 
would  only  be  drawn  thither  by  a  prurient 
curiosity,  are  excluded  altogether."  See,  also, 
Bishop,  New  Grim.  Proc.  S§  957-959.  All  the 
courts  in  those  states  whose  Constltutlous 
provide  for  public  trials  agree  upon  the  prop- 
osition that  the  defendant  may  insist  upon 
the  trial  being  absolutely  open  and  public, 
except  in  so  far  as  there  is  some  good  reason 
for  excluding  certain  persons  or  certain 
classes,  In  which  event  these  and  these  only 
may  be  excluded.  It  Is  generally  recognized 
that  a  person  may  be  excluded  for  either  of 
the  following  reasons:  When  there  is  no 
room  for  him  in  the  courthouse;  when  he  is 
a  witness;  when  be  is  disorderly;  when,  be- 
cause of  age  or  sex,  decency  or  morality  de- 
mands It.  Other  special  instances  appear  in 
the  reported  cases. 

In  Grlmmett  v.  State,  22  Tex.  App.  36,  2  S. 
W.  631,  58  Am.  Rep.  630,  the  spectators  in  a 
case  in  which  a  female  witness  was  testify- 
ing t)ecame  so  boisterous  with  laughter  as  to 
Interfere  with  the  court  and  to  confuse  the 
witness,  and  the  action  of  the  Judge  in  or- 
dering them  removed  from  the  courtroom 
was  upheld  by  the  appellate  court  In  that 
case,  however,  attorneys  disconnected  with 
the  case  and  Jurors  not  in  the  box,  etc.,  were 
not  Included  In  the  Judge's  order,  as  In  the 
present  case,  but  only  the  general  spectators. 
In  State  v.  Callahan,  100  Minn.  63,  110  N. 
W.  842,  the  prosecutrix  in  a  rape  case,  after 
a  long  public  examination  as  to  the  details 


of  the  crime,  became  so  embarrassed  by  tbe 
presence  of  the  crowd  that  the  Judge  ordered 
the  spectators  to  leave  the  room  temporarily, 
and  by  a  divided  Supreme  Court  this  was 
held  to  l)e  no  abuse  of  discretion.  In  Peo- 
ple V.  Kerrigan,  73  Cal.  222,  14  Pac.  849,  the 
defendant  became  unmanageable  and  began 
to  use  profane  and  abusive  language  to  the 
Judge  and  officers  of  court  Her  conduct 
created  such  commotion  among  the  spectators 
that  the  trial  could  not  proceed  ithtil  they 
were  sent  from  the  room.  It  was  held  that 
as  it  did  not  appear  that  the  Judge  had  gone 
any  further  than  was  necessary  to  preserve 
decorum,  in  the  absence  of  any  showing  of 
injury  to  the  defendant,  his  action  would 
not  be  held  to  be  illegal.  In  Stone  v.  Peo- 
ple, 3  111.  326,  there  was  considerable  noise 
and  confusion  on  the  outside  of  the  court- 
room. The  Judge  ordered  the  doors  tem- 
porarily locked ;  but  an  officer  was  stationed 
at  the  door  with  a  key  to  let  any  who  wish- 
ed to  do  so  pass  and  repass.  The  trial  wa» 
held  to  be  public.  In  Llde  v.  State,  133  Ala. 
63,  31  South.  963,  it  was  held  that  where  the 
spectators  began  to  applaud  the  argument  of 
the  state's  coimsel,  and  the  court  ordered  the 
offending  persons  removed,  the  court's  action 
was  for  the  benefit  of  the  defendant  and 
he  could  not  successfully  complain.  In  State 
V.  McCool,  34  Kan.  617,  9  Pac  745,  it  was 
held  proper  for  the  Judge  to  exclude  all  wo- 
men from  the  courtroom  where  one  of  the 
attorneys  in  the  case  informed  the  court  that 
he  was  about  to  refer  to  certain  evidence 
which  he  could  not  decently  discuss  In  their 
presence.  In  State  v.  Brooks,  92  Mo.  542,  5 
S.  W.  257,  330,  and  in  Jackson  v.  Common- 
wealth, 100  Ky.  239,  88  S.  W.  422,  1091,  6ft 
Am.  St  Rep.  336,  it  was  held  that  if  no  un- 
due Impartiality  was  shown  in  the  admission 
of  persons,  the  Judge  might  limit  the  StZe  of 
the  crowd  to  the  seating  capacity  of  th» 
courtroom  and  that  others  seeking  admis- 
sion might  be  excluded.  It  is  stated  in  Unit- 
ed States  V.  Buck,  4  Phlla.  169,  Fed.  Cas. 
No.  14,680,  that  dangerous  persons  wha 
would  be  likely  to  interfere  with  the  due 
administration  of  Justice  ml^t  be  kept  from 
the  courtroom.  In  the  Oeorgia  case  of  Myers 
V.  State,  97  Ga.  77  (5),  25  S.  E.  252,  it  was 
held  that  "while  every  person  accused  of 
crime  is  entitled  to  a  public  trial,  it  is  not 
necessary  to  its  legality  that  a  great  multi- 
tude should  be  in  attendance,  and  the  pre- 
siding Judge  should  not  permit  the  bar  or 
courtroom  to  become  so  crowded  as  to  impede 
the  progress  of  the  trial  by  rendering  it  dif- 
ficult for  the  Jurors  to  enter  or  leave  the 
box,  or  by  preventing  the  free  movement  of 
counsel  and  witnesses;  moreover,  the  Jury 
should  not  be  in  such  dose  and  constant 
contact  with  the  audience  as  that  remarks 
of  bystanders  as  to  the  guilt  or  Innocence  of 
the  accused,  or  other  Indications  of  public 
feeling  for  or  against  htm,  may  reach  their' 
ears  or  come  under  their  observation.    The 
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bar,  at  least,  should  at  all  times  be  kept  suf- 
ficiently open  and  clear  for  the  prompt  and 
orderly  diapatcb  of  the  bualnesa  of  the 
•court."  However,  an  examination  of  the 
facts  in  tbat  case  will  show  that  the  excep- 
tion was  not  to  the  action  of  the  court  in  ex- 
cluding the  spectators,  who  overcrowded  the 
room,  but  to  his  refusal  to  exclude  them. 

On  the  other  side  of  the  question  no  oth«r 
court  has  gone  quite  so  far  as  the  Supreme 
Court  of  Michigan.  In  the  case  of  People 
V.  Murray,  89  Mich.  '276,  60  N.  W.  995,  14 
I..  R.  A.  809,  28  Am.  St  Kep.  294,  It  was  held 
that  "the  constitutional  right  to  a  "puhUc 
trial'  in  a  criminal  case  is  violated  by  an 
order  of  the  court  to  a  police  officer  stationed 
at  the  door  of  the  courtroom  to  'see  that  the 
room  is  not  overcrowded,  but  that  all  respect- 
able citizens  be  admitted  and  have  an  op- 
portunity to  get  In  whenever  they  shall  ap- 
ply.' where  it  Is  shown  that  citizens  and  tax- 
payers were  excluded  by  such  officers  while 
the  seats  provided  for  spectators  were  not 
all  occupied."  Subsequently  to  the  rendition 
•of  this  decision  a  statute  was  passed  allow- 
ing the  Judge  in  certain  cases  to  exclude  "ev- 
«ry  person  except  those  necessarily  In  at- 
tendance" upon  the  trial.  In  People  v.  Yeag- 
«r,  113  Mich.  228.  71  N.  W.  491,  this  act  was 
held  to  be  unconstitutional  as  applied  to  a 
criminal  trial.  In  People  v.  Hartman,  1(^ 
Cal.  242,  37  Pac.  153,  42  Am.  St  Rep.  108, 
it  was  held  that  an  order,  made  in  a  rape 
-case  against  the  objection  of  the  defendant, 
excluding  from  the  cqurtroom  during  the 
trial  of  the  case  "all  persons  except  the  offi- 
cers of  the  court  and  the  defendant,"  Is 
prejudicial  error,  being  violative  of  the  de- 
fendant's constitutional  guaranty  of  a  pub- 
lic trial.  This  case  Is  not  only  comparatively 
recent,  but  the  opinion  In  It  is  fair  and  able. 
The  authorities  on  the  question  are  care- 
fully reviewed.  Among  other  things,  the 
-court  makes  the  following  statement,  which 
is  peculiarly  applicable  to  the  case  now  be- 
fore us:  "Against  the  objection  of  the  de- 
fendant, the  court  made  an  order  excluding 
from  the  courtroom,  during  the  trial  of  the 
case,  nil  persons  except  the  officers  of  the 
court  and  the  defendant.  This  was  a  novel 
procedure,  and  has  no  Justification  in  the  law 
of  modern  times.  We  know  of  no  case  de- 
cided in  this  country  supporting  the  course 
of  procedure  here  pursued.  It  Is  In  direct 
violation  of  that  provision  of  the  Constitu- 
tion which  says  that  a  party  accused  of 
crime  has  a  right  to  a  public  trial.  The  fact 
tbnt  the  officers  of  court  were  allowed  to  be 
present  In  no  way  made  the  trial  public.  For 
the  purposes  contemplated  by  the  provisions 
of  the  Constitution,  the  presence  of  the  of- 
ficers of  court,  men  who,  it  Is  safe  to  say, 
were  under  the  Influence  of  the  court,  made 
the  trial  no  more  public  than  if  they,  too, 
had  been  excluded."  In  the  recent  case  of 
Stote  V.  Hensley,  75  Ohio  St.  255,  79  N.  B. 
462,  9  L.  R.  A.  (N.  S.)  277,  116  Am.  St.  Rep. 
734,  9  Am.  &  Eng.  Ann.  Cas.  Ill,  is  also  a 


very  able  discussion  of  the  whole  question. 
The  court  recognizes  that  In  many  instances 
certain  persons  or  classes  of  persons  might 
be  excluded  from  the  courtroom  without  con- 
stitutional prejudice  to  the  defendant  on 
trial,  but  held  in  the  case  before  it  that  "an 
order  made  by  the  court  of  common  pleas 
during  the  trial  of  an  Indictment  for  a 
felony,  to  the  effect  that.  In  view  of  the  tes- 
timony expected  to  be  given  by  witnesses 
next  to  be  called,  the  court  would  continue 
the  trial  during  the  taking  of  the  testimony 
of  witnesses  likely  to  give  immoral  or  ot>- 
scene  testimony  in  the  small  courtroom,  that 
the  sheriff  should  admit  no  one  to  said  room 
except  the  Jury,  defendant's  counsel,  and 
members  of  the  bar  and  &ewq>aper  men,  and 
one  other  person,  a  witness  for  defendant, 
exceeds  the  power  of  the  court  in  the  prem- 
ises, and  its  enforcement  is  a  denial  to  de- 
fendant of  his  constitutional  right  to  a  pub- 
lic trial." 

The  cases  of  Benedict  r.  People,  23  Colo. 
126,  46  Pac.  637,  and  People  ▼.  Swaffocd,  65 
Cal.  223,  8  Pac.  809,  cited  by  counsel  for  the 
state,  are  not  in  point.  These  cases  merely 
hold  that  a  new  trial  should  not  be  granted 
because  the  trial  court  excluded  persons  from 
the  courtroom  where  the  defer-^nt  made  no 
objection  or  where  he  consented  to  the  order. 
Nor  are  the  New  York  cases  in  point  The 
only  provision  In  that  state  as  to  the  pub- 
licity of  trials  Is  statutory,  and  contains  ex- 
press exceptions  allowing  the  exclusion  of 
the  public  in  certain  cases.  Unquestionably 
the  whole  trend  of  American  authority  is 
to  the  effect  that  while  the  trial  Judge  may 
for  special  causes  exclude  any  or  even  all 
of  the  spectators  from  the  courtroom,  yet 
that  he  cannot  make  the  order  of  exclusion 
extend  further  than  the  special  causes  war- 
rant In  the  particular  Instance.  A  sweeping 
order,  such  as  the  one  sub  judlce,  has  never 
been  sustained,  so  far  as  we  can  find.  To 
say  that  the  Judge  may  lawfully  exclude  from 
the  trial  all  persons  except  those  connected 
with  the  case,  the  defendant  his  attorney, 
the  witnesses,  and  the  officers  of  court — to 
say  the  accused  can  be  forced  to  trial  thus 
without  the  presence  of  friend  or  family — 
is  to  say  that  the  constitutional  guaranty  of 
a  public  trial  Is  an  empty  promise — Is  to  say 
that  the  guaranty  adds  nothing  at  all  to  what 
had  already  been  guaranteed  him  by  other 
provisions  of  the  BUI  of  Rights.  The  right 
of  counsel  would  give  him  the  presence  of 
his  attorney,  the  right  to  be  confronted  by 
the  witnesses  would  give  him  the  benefit  of 
their  presence,  the  right  of  trial  by  jury 
would  give  him  the  benefit  of  the  presence 
of  the  12  men  in  the  box,  and  besides  these 
who  else  would  be  left  to  witness  the  trial 
save  the  prosecutor,  the  state's  counsel,  the 
judge,  and  the  officers  of  court  persons  ab- 
solutely necessary  to  the  carrying  on  of  any 
trial  at  all?  How  differs  this  from  the  se- 
crecy of  the  Star  Chamber? 

An  unreasonable  exclusion  of  the  public 
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over  the  objection  of  the  accused  Is  condu- 
slvely  presumed  to  be  hurtful  to  him.  Peo- 
ple T.  Hartman,  103  Cal.  242,  37  Pac.  153; 
People  V.  Murray,  89  Mich.  276,  50  N.  W. 
995,  14  L.  R.  A.  809,  28  Am.  St  Rep.  294; 
State  T.  Hensley,  75  Ohio  St  255,  79  N.  E. 
462,  9  L.  R.  A.  (N.  S.)  277,  116  Am.  St  Rep. 
734.  In  the  present  case  there  is  a  strong 
probability  that  the  accused  suflFered  actual 
prejudice.  He  stood  charged  with  fornica- 
tion and  adultery  committed  with  his  wife's 
14  year  old  sister;  and  the  girl  herself  was 
the  only  witness  against  him  as  to  the  prin- 
cipal fact  It  seems,  from  the  testimony, 
that  he  had  previously  been  accused  by  her 
of  rape.  The  Jnry  doubtless  knew  of  this, 
and  knew  of  the  public  indignation  such  cases 
arouse — ^knew,  in  other  words,  what  the  gen- 
eral public  expected  of  them.  Certain  phys- 
ical facts,  appearing  on  the  trial,  corroborat- 
ed the  defendant's  strong  denial  that  he  bad 
ever  had  sexual  Intercourse  with  the  girl. 
These  physical  facts  had  never  doubtless 
been  given  the  same  public  notoriety  as  had 
been  given  to  the  fact  that  the  accused  had 
been  held  by  the  committing  court  for  the 
perpetration  of  a  moat  heinous  crime  on  his 
wife's  young  sister.  The  Jury  evidently  had 
doubts,  for  they  added  to  their  verdict  a 
recommendation  of  mercy;  and  if  the  de- 
fendant was  guilty  it  was  not  a  case  for 
mercy.  There  is  much  room  for  the  suspi- 
cion that  the  Jury  was  Influenced  not  to  give 
the  defendant  the  benefit  of  the  doubt  they 
felt  because  they  feared  criticism  from  the 
public,  who  had  heard  the  charge  against 
the  defendant,  but  had  not  heard  the  testi- 
mony in  his  favor.  I  have  known  of  Just 
such  cases.  The  defendant  having  been  pub- 
licly charged,  was  entitled  to  have  the  public 
know  Just  how  weak  the  evidence  against 
him  really  was — ^how  strong  were  the  cir- 
cumstances in  his  favor.  In  any  event  he 
was  entitled  to  a  public  trial  and  did  not 
get  it  The  court,  under  the  circumstances 
of  the  case  and  the  nature  of  the  testimony, 
might  with  greatest  propriety  and  perfect  le- 
gality have  excluded  from  the  courtroom  dur- 
ing the  trial  all  minors,  all  women,  and  all 
others  who  failed  to  behave  decorously  or 
who  interfered  in  any  manner  with  the  de- 
cent conduct  of  the  case ;  but  his  order  was 
too  sweeping. 
Judgment  reversed. 


CALLAWAY   v.    MIMS.     (Nos.    1,335,    1,358, 

1.362,  1,376,  1,404,  1.405.) 
(Court  of  Appeals  of  Georgia.    Qct.  21,  1908.) 

1.  MuNiciFAi.  Corporations— Police  Powxb 
— Natubb  Ann  Scope  — Obdinances  —  Con- 
ixicT  WITH  Statutes— Intoxicating  Liq- 
uors. 

Whenever  the  Qeneral  Assembly  has,  by  di- 
rect enactment  or  by  its  settled  public  policy,  de- 
rivable from  the  varionR  statutes  passed  from 
time  to  time,  brought  within  the  police  power  of 
tiie  state  any  particular  subject,  thereupon  the 
mnnidpal   a/ithorities  ot  the  cities  and  towns 


have  the  power,  under  the  nsoal  general  wdfare 
clause  found  in  municipal  diarterv,  to  deal  with 
the  subject  limited  by  the  established  rule  that 
they  cannot  deal  with  an  act  whidi  is  pnrel; 
a  violation  of  a  state  criminal  statute. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
VOL  S6,  Municipal  (Corporations,  ff  1311-1314.] 

(a)  In  deciding  whether  a  municipal  ordi- 
nance Is  Invalid  by  reason  of  the  existence  of  a 
state  criminal  statute  on  the  same  general  snb- 
ject  the  courts  look  not  merely  to  the  concrete 
acta  which  may  in  actual  cases  furnish  the 
basis  for  convicticms,  but  they  examine  both  the 
statute  and  the  ordinance,  with  the  view  of 
ascertaining  the  theoretical  evils  to  be  remedied 
by  each,  and  thus  determine  whether  the  gist  of 
the  offense  In  each  is  the  same.  If  so,  the  ordi- 
nance, unless  it  has  been  enacted  in  pursuance 
to  direct  express  autiiorization  by  the  General 
Assembly  is  void ;  otherwise,  it  is  valid,  provid- 
ed, of  coniae,  the  subject-matter  of  the  ordinance 
is  legritimately  within  the  purview  ot  the  ex- 
press or  implicit  jwlice  power  with  which  the 
municipality  has  been  clothed. 

(b)  There  is  a  substantial  distinction  between 
the  maintenance  of  a  "blind  tiger,"  or  place 
where  liquon  are  illegally  sold  on  the  sly,  and 
the  crime  either  of  selling  liqaors  illegally  or  of 
keeping  them  on  band  in  public  places  of  busi- 
ness. Municipal  autliorities,  therefore,  have  tlie 
power,  under  the  usual  eaieral  welfare  clause, 
to  pass  ordinances  penalizing  the  maintenance 
of  blind  tigers,"  notwithstanding  the  provisions 
of  the  state  prohibition  act  of  1907  (Acts  1907, 
p.  81),  on  the  same  general  subject. 

(c)  Mnnicipal  authorities  liave  the  power  un- 
der the  usual  general  welfare  clause  to  pro- 
hibit the  keeping  on  hand  of  intoxicating  liq- 
uors for  the  purpose  of  illegal  sale,  notwith- 
standing the  provisions  of  the  state  prohibition 
act  of  I9O7.  The  gist  of  ttie  offense  under  such 
ordinances  is  materially  different  from  the  gist 
of  any  of  the  crimes  created  by  the  state  stat- 
ute. 

[Bid.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1312.] 

2.  Intoxioahno    Xjqttobs  —  KExpina    Fob 

SAI.B. 

A  municipal  ordinance  which  proliibits  the 
keeping  on  Iiand  of  intoxicating  liquors  will  not 
lie  decUired  void  on  the  gronnd  that  it  punishes 
mere  intention,  disconnected  from  any  overt  act. 

5.  Municipal   Corporations  — Offenses 
Against   Obdinances  —  Cumulative  Ses- 

TENCES. 

Under  the  amendment  to  the  charter  of  the 
city  of  Macon,  approved  August  17,  1907  (Acts 
1007,  p.  786),  the  recorder  has  the  power  to  sen- 
tence a  person  convicted  of  a  violation  of  an.T 
of  the  ordinances  of  the  city  to  pay  a  fine  not 
exceeding  $500,  or  to  confinement  in  the  city 
barracks  for  not  more  than  60  days,  or  to  labor 
on  the  public  works  and  streets  of  the  city  for 
not  more  than  3  months,  and  he  may  impose  an 
alternative  sentence,  of  labor  on  the  public 
works  and  streets,  for  default  in  the  payment 
of  any  fine  imposed ;  but  he  cannot  impose  the 
punisnments  cumulatively. 
(Syllabus  by  the  Court) 

4.  WoBDS  AND  Phrases— "Blind  Tiobb." 

A  "blind  tiger"  is  a  place  where  liquon  are 
sold  on  the  sly,  in  violation  of  law,  and  is  a 
common  nuisance  (citing  Words  and  Phrases, 
vol.  1,  p.  808). 

6.  Prostitution  —  Natukk    of    Offense  — 
"Street- Walking." 

"Street-walking"  is  the  parading  in  the 
streets  by  lewd  women,  to  the  encouragement  or 
advertisement  of  their  means  of  livelihood. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  6696.] 


Error  from  City  Court  ot  Macon;    Bobt 
Hodges,  Judge. 
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Brror  from  Superior  Conrt,  Bibb  County; 
W.  H.  relton,  Judge. 

Error  from  8ui)erior  Court,  Cbatbam  Coun- 
ty; W.  6.  Charlton,  Judge. 

Hattle  Mlms,  W.  SI  Lester,  Mary  Scar- 
borough, and  another,  were  convicted  for 
Tlolatlon  of  an  ordinance  of  the  city  of  Ma- 
con making  it  unlawful  to  keep  a  "blind  ti- 
ger," or  to  keep  for  sale  Intoxicating  liquors 
within  the  city  of  Macon.  Bach  sued  out  a 
writ  of  habeas  corpus  against  J.  W.  Calla- 
way, superintendent  of  the  city  chain-gang 
at  Macon;  and  from  Judgments  sustaining 
the  writs,  Callaway  brings  error.  Ike  Bash- 
inskl  was  convicted  in  the  recorder's  court 
of  Macon  for  a  violation  of  the  same  ordi- 
nance; and,  the  judge  of  the  superior  court 
having  refused  to  sanction  a  writ  of  cer- 
tiorari, he  brings  error.  C.  H.  Scliroeder 
was  convicted  in  the  recorder's  court  of  Sa- 
vannah for  violating  an  ordinance  making  it 
unlawful  to  keep  within  the  corporate  lim- 
its, for  illegal  sale,  intoxicating  liquors;  and, 
the  superior  court  having  refused  to  sanction 
a  writ  of  certiorari,  he  brings  error.  Judg- 
ment in  the  habeas  corpus  cases  reversed, 
and  1b  the  Bashinski  Case  and  in  the  Bchroe- 
der  Case  affirmed. 

These  six  cases  an  present  substantially 
the  same  points.  The  Mlms,  Lester,  and 
Scarborough  Cases  each  arose  by  a  habeas 
corpus  proceeding  instituted  against  Calla- 
way, superintendent  of  the  city  chain-gang 
at  Macon.  The  prisoners  had  been  convict- 
ed in  the  recorder's  court  of  that  dty  for  a 
violation  of  what  is  known  as  the  "blind  ti- 
ger ordinance,"  which  is  in  the  following  lan- 
guage (omitting  formal  parts):  "It  shall  be 
unlawful  for  any  person  to  keep  a  blind  ti- 
ger, or  keep  for  sale,  barter,  or  exchange  any 
vinous,  spirituous  or  Intoxicating  liquors 
within  the  corporate  limits  of  the  city  of 
Macon."  In  each  case  the  illegality  of  the 
Imprisonment  was  asserted  on  the  grounds 
that  the  sentence  was  imposed  for  a  viola- 
tion of  a  state  law,  that  the  mayor  and  coun- 
cil had  DO  charter  authority  to  pass  the  ordi- 
nance, that  the  municipal  court  was  without 
jurisdiction  to  try  the  case,  that  the  offense 
charged  was  a  misdemeanor  under  the  state 
law,  and  therefore  cognizable  only  in  one  of 
the  state  criminal  courts.  Of  course,  in 
these  cases,  none  of  the  evidence  on  which 
the  convictions  were  based  was  material. 
The  attack  on  the  ordinance  was  direct  The 
trial  judge  held  the  ordinance  Invalid  and 
sustained  the  habeas  corpus.  Callaway  ex- 
cepted. 

Bashinski  was  convicted  in  the  recorder's 
court  of  Macon  for  a  violation  of  the  same 
ordinance.  He  presented  to  the  judge  of 
the  superior  conrt  a  petition  for  certiorari, 
and  he  also  attacks  the  ordinance  for  the 
same  reasons  as  were  asserted  in  the  habeas 
corpus  case.  He  makes  the  point,  also,  that 
to  allow  the  conviction  to  stand  would  sub- 
ject him  to  double  punishment  for  the  same 
offense;    the  q^edfic  contention   being  that 


the  same  transaction  constitated  a  violation 
of  the  state  prohibition  law.  In  tbe  case  of 
Bashinski  v.  State  (this  day  decided)  62  S. 
E.  577,  there  Is  a  description  of  Bashinski's 
plaoe  of  business  and  rooms.  In  the  pres- 
ent case  the  testimony  went  to  show  that, 
subsequently  to  the  raid  and  removal  of  the 
liquors  referred  to  in  that  case,  the  police 
made  another  raid,  and  in  what  Is  called  in 
that  case  the  "downstairs  storage  room" 
they  found  one  whole  cask  and  part  of  an- 
other cask  of  whisky  in  pint  bottles.  Proof 
was  also  made  that  be  had  gone  to  this  room 
and  sold  a  bottle  of  whisky  taken  from  it. 
Bashinski  denied  this  sale,  and  insisted  that, 
while  be  had  the  liquor  in  the  storage  room. 
It  was  in  no  wise  connected  with  his  place 
of  business.  Tbe  Judge  of  the  superior  court 
refused  to  sanction  the  certiorari,  and  he 
excepts. 

Schroeder  and  28  others  were  convicted  in 
the  recorder's  court  of  Savannah  for  violat- 
ing the  ordinance  of  that  dty  which  provides 
(omitting  immaterial  parts):  "It  shall  be  un- 
lawful for  any  person,  firm  or  corporation  to 
keep  within  the  coivorate  limits  of  the  city 
of  Savannah  •  •  •  for  the  purpose  of 
Illegal  sale  any  alcoholic,  spirituous,  malt,  or 
intoxicating  liqum's  or  intoxicating  bitters  or 
other  drinks  which,  if  drunk  to  excess,  will 
produce  intoxication."  They  brought  the 
cases  to  the  superior  conrt  by  certiorari.  A 
stipulation  was  entered  into  that  the  other 
cases  should  abide  the  final  result  in  Schroe- 
der's  Case.  Upon  the  hearing  of  tbe  cer- 
tiorari, only  two  points  were  insisted  upon: 
(1)  That  the  ordinance  Is  void  because  It  in 
effect  punishes  an  attempt  alone;  (2)  that  it 
is  void  because  it  undertakes  to  punish  an 
act  already  covered  by  state  legislation.  The 
court  overruled  the  certiorari,  and  Schroeder 
brings  error. 

In  No.  1,385: 

C.  H.  Han,  Jr.,  for  plaintiff  in  error.  Not- 
tingham &  McClellan,  for  defendant  in  error. 
In  No.  1,358: 

Mlnter  Wlmberly,  Jesse  Harris,  and  John 
R.  Cooper,  for  plaintiff  in  error.    O.  H.  Hall, 
Jr.,  for  defendant  in  error. 
In  No.  1,382: 

O.  H.  Hall,  Jr.,  for  plaintiff  in  error.    W. 
D.  McNeil,  for  defendant  in  error. 
In  No.  1,876: 

O'Connor,    O'Byme   ft   Hartridge,    E.    H. 
Abrahams,  and  Cann,  Barrow  &  Mclntlre,  for 
plaintiff  in  error.    Samuel  B.  Adams,  for  de- 
fendant in  error. 
In  Nos.  1,404,  1,405: 

C.  H.  Hall,  Jr.,  for  plaintiff  in  error.  Jesse 
Harris,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  Prior  to  January  1,  1908,  there 
were  in  effect  in  this  state  several  statutes 
directed  against  the  sale  of  Intoxicating  liq- 
uors, but  none  against  keeping  them  on  hand. 
The  general  prohibition  act  of  1907  (Acts 
1907,  p.  81),  In  additlm  to  forbidding  the 
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manufacture  and  sale,  also  makes  It  nnlawful 
for  any  and  all  persons  "to  keep  •  •  • 
at  any  •  •  •  pnbllc  places,  •  •  •  or 
keep  on  hand  at  their  place  of  business  any 
Intoxicating  liquors."  It  is  settled,  beyond 
all  possibility  of  dispute,  that  a  municipal 
corporation.  In  the  absence  of  express  legis- 
lative authority,  cannot  punish  for  an  offense 
against  the  criminal  laws  Of  this  state. 
Strauss  v.  Wayeross,  97  Ga.  475,  26  S.  B. 
329 ;  Moran  v.  Atlanta,  102  Ga.  840,  30  S.  E. 
298;  Hood  v.  Von  Glahn,  88  Ga.  413,  14  S.  E3. 
564;  Braddy  v.  Mllledgevllle,  74  Ga.  516,  58 
Am.  Rep.  443;  Mayor  of  Savannah  v.  Hua- 
«ey,  21  Ga.  80,  68  Am.  Dec.  452;  Jenkins  v. 
Thomasville,  35  Ga.  145;  Adams  v.  Albany, 
29  Ga.  56;  Collins  v.  Hall,  92  Ga.  411,  17  S. 
B.  622;  Llttlejohn  v.  Stells,  123  Ga.  427,  61 
S.  B.  390;  Pennlston  v.  Newman,  U7  Ga.  700, 
46  8.  B.  65;  Thrower  v.  Atlanta,  124  Ga.  1, 
52  a  E.  76,  1  L.  R.  A.  (N.  S.)  382,  110  Am. 
St  Rep.  147.  It  Is  equally  well  settled  that 
prior  to  the  enactment  of  the  prohibition  law 
of  1907  (Acts  1907,  p.  81)  those  cities,  the 
■charters  of  which  contained  the  usual  gen- 
eral' welfare  clause,  might  pass  ordinances 
prohibiting  the  keeping  on  hand  of  Intoxi- 
■eating  liquors  for  the  purpose  of  illegal  sale. 
Sawyer  v.  Blakely,  2  Ga.  App.  161,  58  8.  B. 
399;  Sutton  v.  Washington,  4  Ga.  App.  30, 
'«0  S.  E.  811;  Mayson  v.  Atlanta,  77  Ga.  663; 
Menken  v.  Atlanta,  78  Ga.  668,  2  S.  EI  559 ; 
Mabra  v.  Atlanta,  78  Ga.  679,  4  S.  B.  154; 
Hood  v.  Griffin,  113  Ga.  190,  38  8.  B.  409; 
Osburn  v.  Marietta,  118  Ga.  53,  44  8.  E.  807; 
Reese  v.  Newnan,  120  Ga.  198,  47  8.  E.  560; 
Paulk  V.  Sycamore,  104  Ga.  728,  31  a  E.  200; 
Bagwell  V.  Lawrencevllle,  94  Ga.  654,  21  8. 
E.  903;  Brown  v.  Social  Circle,  1(K  Ga.  834, 
32  S.  E.  141;  Papworth  v.  Fitzgerald,  106 
Oa.  378,  32  8.  B.  363;  Cunningham  v.  Griffin, 
107  Ga.  690,  33  8.  B.  664 ;  Robinson  v.  Ameri- 
■CU8,  121  Ga.  180,  48  8.  B.  924;  Duren  v. 
Stephens,  126  Ga.  496,  54  8.  B.  1045;  Rooney 
V.  Augusta,  117  Ga.  709.  45  a  B.  72 ;  Little 
v.  Fort  Valley,  123  Ga.  503,  51  8.  R  501.  8o, 
also,  ordinances  forbidding  the  maintenance 
.  of  "blind  tigers,"  or  places  where  liquors  were 
kept  or  stored  for  Illegal  sale,  were  legitimate 
municipal  enactments.  Bagwell  v.  Lawrence- 
vllle,  94  Ga.  654,  21  S.  B.  003;  Cunningham 
V.  Griffin,  107  Ga.  690,  33  8.  B.  664;  Osburn 
V.  Marietta,  118  Ga.  53.  44  8.  B.  807.  Under 
these  ordinances  testimony  as  to  the  keeping 
of  liquor  and  of  one  or  more  illegal  sales 
thereof  was  deemed  sufficient  to  authorize  a 
conviction.  Sawyer  v.  Blakely,  2  Ga.  App. 
161,  58  S.  B.  399;  Mabra  v.  Atlanta,  78  Ga. 
679,  4  8.  B.  154;  Rooney  v.  Augusta,  117  Ga. 
709,  45  S.  B.  72;  Reese  v.  Newnan,  120  Ga. 
198,  47  8.  EL  660;  Robinson  v.  Amerlcus,  121 
Ga.  180,  48  8.  E.  924. 

The  foundation  of  these  decisions  has  been 
declared  to  rest  upon  the  proposition  that 
"whenever  the  General  Assembly  has  by  di- 
rect enactment,  or  by  Its  settled  public  policy 
derivable  from  the  various  statutes  passed 
from  time  to  time,  brought  within  tbe  police 


power  of  the  state  any  particular  subject, 
then  the  municipal  authorities  of  a  town  or 
dty  would  seem  to  have  the  pow«,  under 
the  usual  general  welfare  clause  in  munic- 
ipal charters,  to  deal  with  such  subject  by 
proper  ordinance,  limited  only  by  the  estab- 
lished rule  that  they  cannot  deal  with  an  act 
which  is  declared  to  be  a  violation  of  the 
criminal  laws  of  the  state."  Henderson  v. 
Heyward,  109  Ga.  379,  34  8.  E.  592,  47  L.  R. 
A.  366,  77  Am.  St.  Rep.  384.  It  may  be  noted, 
too,  that  although  the  ordinance  be  valid  at 
the  time  of  Its  adoption,  if  the  General  As- 
sembly subsequently  makes  the  identical  of- 
fense which  is  punishable  under  the  ordi- 
nance a  crime  against  the  state,  the  ordinance 
thereupon  ipso  facto  loses  its  validity  as  to 
future  transactions.  Jenkins  v.  Thomasville, 
35  Ga.  147 ;  Strauss  v.  Wayeross,  97  Ga.  475, 
25  8.  E.  329.  In  cases  where  there  has  been 
an  attempt  to  set  aside  ordinances  because  of 
the  existence  of  state  statutes  on  the  same 
subject,  various  tests  have  been  proposed  for 
the  determination  of  whether  there  Is  such 
an  identity  between  the  crimes  created  by 
the  state  laws  and  the  offenses  created  by  the 
ordinance  as  to  make  the  latter  Invalid. 
That  the  otFender  will  be  liable  to  prosecu- 
tion under  the  state  statute  for  something 
done  in  connection  with  the  act  by  which  the 
ordinance  is  violated,  or  for  an  act  which 
merely  tends  to  make  proof  of  some  element 
of  the  municipal  offense  creates  no  such, 
identity;  for  example,  that  the  offender  xmder 
an  ordinance  forbidding  the  keeping  for  the 
purpose  of  unlawful  sale  will  be  subject  to 
criminal  prosecution  for  making  the  sale  does 
not  rob  the  mimiclpallty  of  authority  to  pun- 
ish under  the  ordinance,  although  the  purx>ose 
of  the  keeping  be  shown  only  by  the  fact  that 
the  Illegal  sale  did  take  place.  Menken's 
Case,  78  Ga.  668,  2  8.  E.  559.  To  quote  the 
terse  statement  of  Chief  Justice  Bleckley  In 
the  case  Just  cited,  "An  offense  committed 
against  one  Jurisdiction  cannot  be  wiped  out 
by  committing  another  against  another  Juris- 
diction." 

If  the  offense  recognized  by  the  ordinance 
contains  an  "Ingredient  or  concomitant" 
which  is  essential  to  the  city's  peace,  health, 
or  good  order,  and  which  is  not  covered  by 
the  state  law,  the  ordinance  is  valid.  Mayor 
of  Savannah  v.  Hussey,  21  Ga.  80,  68  Am. 
Dec.  452;  Hood  v.  Von  Glahn,  88  Ga.  413,  14 
8.  E.  564;  Strauss  v.  Wayeross,  97  Ga.  476, 
25  8.  B.  329.  It  is  recognized  In  Hussey's 
Case  that  there  are  some  kinds  of  conduct 
which,  though  criminal,  are  not  very  perni- 
cious in  tendency  when  committed  In  thinly 
populated  communities,  but  which,  when  com- 
mitted in  populous  conunuultles,  such  as 
cities  and  towns,  take  on  an  aggravation,  and 
that  this  special  mischief  itself  may  furnish 
a  legitimate  basis  for  discriminating  between 
the  (^ense  under  the  city  ordinance  and  the 
crime  under  the  statute,  though  both  cover 
transactions  nominally  of  the  same  nature. 
This  principle  has  been  recognized  In  several 
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Bubseqnent  cases,  was  elaborated  in  Hood  t. 
Von  Glahn,  and  was  adverted  to  by  Judge 
Russell  in  the  case  of  Sutton  v.  Washington, 
4  Ga.  App.  90,  eo  S.  m  811.  "The  act  is  sin- 
gle, its  effect  double;  and  for  each  effect 
there  may  properly  and  withont  working  in- 
justice to  the  rights  of  the  offender  be  a  sepa- 
rate remedy  or  penalty."  Horr  &  Bemis  on 
Manic.  PoUce  Ord.  {  89.  "If  the  breach  of 
the  municipal  by-law  Is  not  an  offense  against 
the  criminal  laws  of  the  state,  and  neither  In- 
cludes nor  is  included  In  the  latter,"  it  is  not 
Inralld  by  reason  of  that  law. 

From  a  study  of  the  cases  we  deduce  the 
proposition  that,  In  deciding  whether  a  mu- 
nicipal ordinance  la  invalidated  by  the  ex- 
istence of  a  state  criminal  statute  on  this 
same  general  subject,  we  look  not  merely  to 
the  concrete  acts  which  may  In  actual  cases 
furnish  the  Iwsis  for  convictions ;  but  we  ex- 
amine both  the  statute  and  the  ordinance, 
with  the  view  of  ascertaining  the  theoretical 
evils  to  be  remedied  by  each,  and  thus  de- 
termine' whether  the  gist  of  the  offense  In 
each  is  the  same.  If  so,  the  ordinance,  un- 
less It  has  been  enacted  in  pursuance  to  di- 
rect express  authorization  by  the  General 
Assembly,  is  void;  otherwise,  it  is  valid, 
provided,  of  course,  th^  subject-matter  of  the 
ordinance  is  legitimately  within  the  purview 
of  the  implicit  police  power  with  which  the 
municipal  government  has  been  clothed. 

Preparation  to  commit  an  act  differs  In 
gist  from  the  consummation.  Thns  the  car- 
rying of  deadly  weapons  differs  from  shoot- 
ing at  another,  and  even  from  murder  itself; 
and  by  the  same  difference  ordinances  for- 
bidding the  keeping  of  liquors  for  the  pur- 
pose of  unlawful  sale  have  been  distinguish- 
ed from  the  sale  itself  in  the  large  number 
of  cases  cited  above.  Likewise,  in  Karwiscb 
V.  Atlanta,  44  Ga.  204,  and  in  Rothschild 
V.  Darlen,  69  Ga.  503  (2),  the  action  of  the 
municipality  In  penalizing  the  preparative 
act  of  keeping  open  any  store  for  the  sale  of 
merchandise  on  Sunday  Is  differenced  from 
the  state's  action  In  punishing  the  consumma- 
tion, the  carrying  on,  of  an  ordinary  calling 
on  the  Sabbath  Day.  Closely  cognate  to 
this  is  the  proposition  that  where  some  harm 
to  the  public  peace,  health,  security,  or  com- 
fort may  result  from  the  doing  of  certain 
acts  or  the  maintenance  of  certain  things,  but 
the  conduct  does  not  come  up  to  the  test  of 
criminality  under  the  state  law  because  of 
the  lack  of  some  ingredient  prescribed  by 
that  law,  the  city  by  ordinance  may  legislate 
npon  the  situation;  for  example.  In  Vason 
V.  Augusta,  38  Ga.  542,  and  In  Healey  v.  At- 
lanta, 125  Ga.  736,  54  S.  B.  749,  it  was  held 
that  the  city  might  legally  enact  an  ordinance 
against  the  maintenance  of  nuisances  except 
In  those  cases  where  notice  to  abate  had  been 
served  in  accordance  with  the  state  law,  for 
the  reason  that  the  state  statute  made  It 
criminal  to  maintain  a  nuisance  only  after 
notice  to  abate.  Similarly  it  was  held  In  Tay- 
lor T.  Sandersvllle,  118  Ga.  63,  44  S.  E.  845, 
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that  the  state  vagrancy  law  did  not  prevent 
the  enactment  of  a  city  ordinance  against 
loitering  in  the  streets.  There  Is  also  a  dif- 
ference in  gist  between  the  doing  of  acts 
by  which  the  commission  of  crime  is  en- 
couraged or  facilitated  and  the  committing 
of  the  very  crime  itself;  for  example,  the 
keeping  of  a  gaming  table  or  of  a  gaming 
house  is  not  the  same  in  substance  as  gaming, 
and  the  renting  or  maintaining  of  a  lewd 
bouse  is  not  the  same  crime  as  fornication. 
So  by  this  distinction,  in  the  case  of  Braddy 
T.  MllledgevlUe,  74  Ga.  516,  68  Am.  Rep.  443, 
an  ordinance  against  "street-walking" — that 
is  the  parading  in  the  streets  by  lewd  wo- 
men, to  the  encouragement  or  advertisement 
of  their  means  of  livelihood — was  upheld, 
although,  of  course,  we  have  state  statutes 
against  the  several  forms  of  fornication, 
open  lewdness,  and  of  renting,  keeping,  or  do- 
ing anything  toward  the  maintenance  of  a 
lewd  house. 

Akin  to  this  is  the  principle,  recognized  In 
Purdy's  Case,  68  Ga.  295,  that  there  is  a 
substantive  difference  between  the  opening 
of  a  tippling  bouse  on  the  Sabbath  in  vio- 
lation of  the  statute  and  the  permitting  of 
persons  to  assemble  at  an  opened  tippling 
bouse  on  the  same  day.  Much  nicety  of  dis- 
tinction is  found  among  the  cases  of  Reich 
V.  State,  53  Ga.  73,  21  Am.  Rep.  265,  Kar- 
wiscb V.  Atlanta,  44  Ga.  204,  Kasse'll  v.  Sa- 
vannah, 109  Ga.  491,  35  S.  E.  147,  and  Hood 
T.  Von  Glahn,  88  Ga.  405,  14  S.  B.  564.  In 
the  Reich  Case  a  city  ordinance  of  Columbus, 
which  In  direct  terms  penalized  the  opening 
of  a  tippling  house,  on  Sunday,  was  held  to 
be  the  same  in  language,  object,  and  8ul>- 
stance  with  the  state  statute,  and  therefore 
void.  In  the  Karwlsch  Case  It  was  held 
that,  notwithstanding  the  state  forbade  the 
opening  on  the  Sabbath  of  tippling  houses — 
that  is,  places  where  liquors  were  drunk — the 
city  might  by  ordinance  prohibit  the  keeping 
open  on  that  day  of  places  where  commodi- 
ties were  sold,  and  that  the  ordinance  was  en- 
forceable against  the  defendant,  who  opened 
his  building  where  he  sold  liquors,  as  well 
as  other  goods,  notwithstanding  the  place 
was  also  a  tippling  house  by  reason  of  the 
fact  that  liquors  were  drunk  there,  as  well 
as  sold.  In  the  Kassell  Case  it  was  recog- 
nized that  there  was  no  state  law  directly 
prohibiting  the  selling  of  liquor  by  a  licensed 
dealer  on  Sunday,  that  this  result  was  reach- 
ed only  indirectly  by  the  statute  against  the 
keeping  open  of  barrooms  and  other  tippling 
bouses  on  Sunday,  and  that  therefore  a  mu- 
nicipal ordinance  which  forbade  the  sale  of 
liquor  on  Sunday  Vas  valid,  but  that  it  was 
in  the  particular  case  unenforceable  against 
the  defendant,  l>ecauBe  the  selling  of  liquors 
was  her  regular  vocation  and  there  is  a  penal 
statute  inhibiting  all  persons  from  pursuing 
their  ordinary  calling  on  the  Lord's  day.  In 
all  these  cases  the  city  derived  authority 
to  pass  the  ordinances  only  through  general 
welfare  clauses  in  the  respective  city  char- 
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ten ;  but  In  Von  Olahn's  Case  direct,  express 
antbority  bad  been  granted  to  tbe  city  "to 
pass  all  ordinances  In  relation  to  keeping 
open  tippling  houses  on  the  Sabbath  day," 
and  such  an  ordinance  was  upheld.  See,  in 
tbe  same  connection,  Fltcbtnberg  r.  Atlanta, 
126  Ga.  62,  64  8.  B.  838.  As  showing  that 
an  act  may  at  one  and  the  same  time  violate 
the  dignity  of  the  state  and  the  peace  of  the 
municipality,  so  as  to  subject  the  offender  to 
punishment  in  both  Jarlsdlctions,  It  Is  neces- 
sary to  refer  only  to  the  recent  caise  of  Foun* 
tain  T.  Fitzgerald,  2  Oa.  App.  713,  68  S.  B. 
1129,  where  the  defendant  pointed  a  gun  at 
another  In  the  public  streets  of  the  city,  and 
the  older  cases  of  McRae  ▼.  Americns,  69  Oa. 
168,  27  Am.  Rep.  390,  where  the  defendant 
foaght  in  a  public  street,  and  De  Oraffen- 
reld  T.  State,  72  Ga.  212,  where  the  defend- 
ant committed  an  assault  and  battery  xmder 
similar  circumstances. 

Comparing,  now,  tbe  ordinances  sub  Judice 
with  tbe  state  prohibition  act  of  1907  (Acts 
1907,  p.  81),  and  applying  the  criteria  deduced 
above,  we  have  no  hesitancy  in  saying  that  the 
state  law  does  not  cover  the  maintenance  of 
blind  tigers,  and  that  It  was  and  still  is  com- 
petent for  the  city  of  Macon  under  the  general 
welfare  clause  of  the  charter  to  penalize  the 
keeping  of  a  blind  tiger.  A  "blind  tiger"  Is 
a  place  .where  liquors  are  sold  on  the  sly  In 
violation  of  law,  and  is  a  c<»nmon  nuisance. 
Legg  V.  Anderson,  116  Ga.  404,  42  S.  B.  720; 
Cannon  v.  Merry,  116  Ga.  294,  42  8.  E.  274. 
For  a  collection  of  similar  Judicial  definitions 
of  what  a  "blind  tiger"  is,  see  Words  and 
Phrases,  voL  1,  p.  806.  The  keeping  of  a 
"blind  tiger"  differs  from  the  ordinary  illegal 
keeping  or  sale  of  Uquor  in  the  same  respect 
that  tbe  maintenance  of  a  gaming  bouse  or 
table  differs  from  plain  gambling,  or  the  keep- 
ing of  a  lewd  house  differs  from  simple  forni- 
cation or  the  parading  of  street-walkers.  The 
gist  of  the  offense  of  keeping  a  "blind  tiger" 
consists  neither  in  the  keeping  of  the  liquors 
nor  in  the  sale  of  the  liquors,  though  both  of 
these  may  be  essential  evidentiary  ingredients 
in  tbe  proof  of  tbe  offense,  but  In  tbe  main- 
taining of  a  place  where  the  state  law  as  to 
liquors  may  be  violated.  The  very  keeping  of 
such  places  is  a  severable  menace  to  the  peace 
and  security  of  tbe  inhabitants  of  the  city, 
distinct  from  the  violations  which,  through 
tbe  acts  committed  therein,  may  ensue  "to 
the  laws  of  tbe  state,  the  peace,  dignity,  and 
good  order  thereof." 

We  have  but  little  or  no  less  hesitancy  In 
holding  that  the  provisions  of  the  state  pro- 
hibition act  against  keepli^g  liquors  in  public 
places  and  in  places  of  business  do  not  cover 
the  same  ground  as  the  city  ordinances  against 
the  having  or  keeping  of  liquors  on  hand  for 
the  purpose  of  illegal  sale.  We  may  say  for 
the  purpose  of  sale,  for  all  sales  are  illegal. 
Overt  preparation  to  violate  the  state  law  is 
the  gist  of  this  municipal  offense.  It  may  be 
complete,  though  no  illegal  sale  ever  takes 
place.   It  ia  not  even  necessary  to  show  a  con- 


summation of  the  purpose  by  a  sale  to  con- 
vict under  it  For  Instance,  If  it  could  be 
shown  that  the  defendant  collected  the  liquors, 
had  marked  prices  on  the  packages,  had  taken 
out  a  United  States  license  as  a  retail  liquor 
dealer,  and  had  authorized  his  clerk  to  sell, 
who  will  say  that  the  proof  would  not  be  suffi- 
cient to  show  the  keeping  and  the  purpose? 
This  is  in  line  with  a  suggestion  of  Justice 
Cobb  in  Paulk  v.  Sycamore,  104  Ga.  733,  31 
S.  E.  200.  Note,  also,  the  proof  in  the  case 
of  Dnren  v.  Thomasville,  126  Ga.  1,  53  8.  E. 
814.  Under  the  state  statute,  so  far  as  keep- 
ing Is  concerned,  tbe  nature  of  the  place,  that 
it  shall  be  public  as  contradistinguished  from 
private,  or  shall  be  a  place  of  buBlness  or 
trade  as  contradistinguished  from  a  mere 
workshop  or  manufacturing  plant.  Is  all-Im- 
portant Under  the  ordinance  the  nature  of 
the  place  Is  wholly  immaterial  and  does  not 
enter  at  all  into  tbe  gist  of  transaction.  Tbe 
distinction  here  is  very  close  to  that  given 
recognition  in  the  Karwlsch  Case,  supra. 
Proof  of  the  facts  necessary  to  convict  under 
the  city  ordinance — namely,  that  the  Uquor 
was  kept  and  that  the  purx>ose  of  the  keeping 
was  unlawful  sale — would  not  be  sufficient  to 
convict  under  the  state  statute.  Proof  of  the 
facts  necessary  to  convict  under  the  state 
statute — namely,  that  tbe  liquor  was  kept  and 
that  the  keeping  was  In  a  public  place  or  place 
of  business — ^would  not  be  sufficient  to  con- 
vict under  the  ordinance.  In  each  case  there 
is  an  essential  element  of  the  other  offense 
lacking.  This  makes  the  offenses  legally  dis- 
tinct Blair  V.  State,  81  Oa.  629,  7  S.  E.  855. 
In  line  with  the  reasoning  of  Judge  Bleckley 
in  Menken's  Case,  supra,  it  may  be  said  that 
tbe  violator  of  the  ordinance,  who  has  pro- 
cured and  is  keeping  tbe  liquor  for  the  pur- 
pose of  Illegal  sale,  cannot  wipe  out  his  trans- 
gression against  tbe  city's  Jurisdiction  by 
carrying  It  into  a  place  of  business  or  a  pub- 
lic place,  and  thereby  "committing  another 
offense  against  another  Jurisdiction."  Such 
ordinances  do  not  cover  any  part  of  the  ground 
covered  by  the  state  law,  and  tbe  case  of 
Vason  V.  Augusta  and  similar  cases  are  wholly 
inapplicable. 

We  therefore  hold  that,  notwithstanding 
tbe  general  prohibition  law  of  1907  (Acts 
1907,  p.  81),  any  town  or  city,  in  the  charter 
of  wblch  is  included  an  ordinary  general 
welfare  clause,  may  lawfully  enact  and  en- 
force an  ordinance  prohibiting  the  maintain- 
ing of  a  "blind  tiger"  or  the  keeping  of  In- 
toxicating liquors  on  band  for  the  purpose  of 
sale,  and  that  the  ordinances  sub  Judtce  are 
vaUd. 

2.  Tbe  contention  that  the  ordinance  is  void 
because  it  punishes  a  mere  intent  without 
any  overt  act  is  untenable.  The  act  of  keep- 
ing is  an  overt  act;  and,  where  it  Is  coupled 
with  an  intent  to  ke^,  that  "union  or  joint 
operation  of  act  and  intention"  which  the 
very  definition  of  a  crime  or  a  misdemeanor 
includes  (Penal  C!ode  1895,  I  31)  is  present 
The  further  ingredient  that  tbe  purpose  of 
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the  keei>liig  Bball  be  an  nnlawtnl  sale  is 
merely  ao  added  characteristic,  .whereby  the 
lawful  and  theoretically  harmless  keeping  Is 
distinguished  from  the  unlawful  and  noxious 
keeping.  As  Judge  Charlton  says  in  the  able 
oplnl<m  which  he  filed  in  connection  with  his 
order  oTerrullng  the  certiorari  In  the  Schroe- 
der  Case:  "It  does  not  punish  the  int^t. 
It  punishes  the  act  as  informed  by  the  in- 
tent A  man  turns  a  door  knob  and  enters 
a  dwelling.  His  act  may  be  entirely  Inno- 
cent. He  may  do  it  through  mistake,  through 
implied  acquiescence,  from  a  dozen  plausible 
motives.  But,  if  be  turns  the  knob  and  en- 
ters the  house  with  intent  to  steal,  he  com- 
mits burglary.  An  individual  may  ke^  all 
the  Uqnor  be  desires  in  a  place  other  than 
that  wherein  he  transacts  business  or  which 
ts  pabUc,  and,  no  matter  what  his  intent,  he 
breaks  no  law  of  Georgia.  He  may  keep  it  tn 
his  dwelling  for  his  own  consumption,  and 
break  neither  state  law  nor  municipal  ordi- 
nance. If  he  keeps  it  In  his  dwelling  with 
the  intent  to  sell  it,  be  violates  the  ordinance. 
Manifestly  all  the  ingredients  of  crime  are 
here  present" 

8.  In  Bashinski's  Case  another  point  needs 
to  be  noticed.  Upon  his  conviction  In  the 
recorder's  court  he  was  sentenced  to  pay  a 
fine  of  1600,  and  In  addition  thereto  to  be 
confined  at  labor  on  the  streets  of  Macon  for 
90  days  and  tn  the  city  barracks  of  Macon 
for  60  days.  The  city  attorney  relies  upon 
section  7  of  the  act  of  1907  (page  788),  amend- 
ing the  charter. of  Macon,  as  authority  for 
this  sentence  (Acts  1907,  p.  788,  (  7).  The  au- 
thority there  given  Is  "that  the  recorder  of 
said  dty  shall  have  power  to  Impose  fines 
for  tbe  violation  of  any  law  or  ordinance  of 
the  city  of  Macon  passed  in  accordance  with 
Its  dbarter  to  an  amount  not  to  exceed  five 
hundred  dollars,  to  Imprison  the  ofTenders  In 
tbe  dty  barracks  for  the  space  of  not  more 
than  sixty  days,  or  at  labor  on  the  public 
works  and  streets  of  the  city  of  Macon  for 
not  more  than  three  months,  and  the  said  re- 
corder shall  have  the  power  and  authority  to 
Impose  an  alternative  sentence  at  labor  as 
herein  prescribed  In  default  of  the  payment 
of  any  fine  imposed."  We  do  not  construe 
this  as  authorizing  cumulative  sentences. 
Any  one  of  the  three  punishments  may  be  im- 
posed, but  not  all  of  them.  If  a  fine  is  im- 
posed, the  sentence  may  Include  as  an  alter- 
native a  term  at  labor  oa.  the  streets  and 
pnbUc  works  of  the  city.  While  the  judg- 
ment will  be  affirmed,  direction  will  be  given 
as  to  tbe  correction  of  the  sentence.  Pearson 
V.  WlmUsh,  124  Ga.  713,  62  S.  B.  761 ;  Llttle- 
jobn  ▼.  Stells,  123  Ga.  427,  61  S.  B.  390  (4). 

Upon  a  full  consideration  of  all  the  i>oints 
raised  In  all  of  the  cases  It  Is  our  opinion 
that  the  Judgments  in  the  cases  of  Callaway 
V.  Mims  (No.  1,336),  of  Callaway  v.  Lester 
(No.  1,362),  of  Callaway  v.  Scarborough  (No. 
1,404),  and  of  Callaway  v.  Scarborough,  a 
friend  (Na  1,406) — the  habeas  corpus  cases — 
be  reversed;  tbat  the  judgment  In  tbe  case 


of  Schroeder  v.  Mayor,  etc,  of  Savannah  (No. 
1,362)  be  affirmed;  and  that  the  judgment 
in  the  case  of  Bashinskl  v.  Mayor,  etc.,  of 
Macon  (No.  1,358)  be  affirmed,  with  direction 
that  the  judge  of  the  suiwrior  court  in  tak- 
ing action  upon  the  remittitur  from  this 
court  and  in  making  the  judgment  of  this 
court  the  judgment  of  tbat  court,  sliall  order 
and  direct  that  the  recorder  of  tbe  dty  of 
Macon  shall  resentence  the  defendant  in  ac- 
cordance with  tbe  views  expressed  In  this 
opinion. 


C06GINS  V.  CITT  OP  GRIPPIN.    (No. 

1,291.) 

(Conrt  of  Appeals  of  Georgia.     Oct  21,  1908.) 

1.  IirroxioATiNO  liiQUOBS— MiTmciPAi.  Obdi- 

KANCB— VALIDlrr. 

The  ordinance  of  the  dty  of  Griffin,  wlildi 
provides  that  "it  shall  be  unlawful  for  any  i>er- 
son  to  keep  a  blind  tiger,  or  keep  for  illegal 
sale,  barter,  or  exchange  any  yinons,  spirituous, 
M  malt  liquors  within  the  corporate  limits  of 
the  dty,"  is  a  valid  exercise  of  authority,  under 
the  general  welfare  dause  of  the  municipal  char- 
ter, and  is  enforceable,  notwithstanding  any  of 
the  provisions  of  the  general  prolUbition  act  of 
1907  (Acts  1907,  p.  81). 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Ldqaors,  |  122.] 

2.  Sauk— Kkifiho  Liquob. 

The  keeping  of  the  liquor  and  the  purpose 
of  the  keeping  may  be  inCerred  from  a  single 
sale  of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  ({  800-322.] 

8.  Sauk— EviDXRCB. 

It  is  not  necessary  to  show  continuous  keep- 
ing or  frequent  sales  in  order  to  authorize  a 
conviction  under  the  alx>ve-quoted  ordinance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  |  809.] 

(Syllabus  by  the  Court) 

Error  from  Sni>erior  Court  Spalding  Coun- 
ty; B.  J.  Reagan,  Judge. 

Bud  Coggins  was  convicted  of  selling  in- 
toxicating liquor,  and  brings  error.    Affirmed. 

This  case  comes  here  upon  exceptions  to 
tbe  refusal  of  the  judge  of  the  superior  court 
to  sanction  a  certiorari  brought  to  review 
the  conviction  of  the  petitioner  in  the  police 
court  of  Griffin.  The  accusation  is  not  in 
the  record;  bnt  it  is  recited  that  he  stood 
"charged  with  tbe  offense  of  keeping  for  sale 
a  certain  quantity  of  spirituous  and  Intoxi- 
cating liquor  in  the  city  of  Griffin  on  the  2d 
day  of  May,  1908,  in  violation  of  tbe  city 
ordinance."  A  copy  of  the  ordinance  ap- 
pears In  the  record,  and  is  as  follows:  "It 
shall  be  unlawful  for  any  person  to  keep  a 
blind  tiger,  or  keep  for  illegal  sale,  barter, 
or  exchange  any  vinous,  spirituous  or  malt 
liquors  within  the  corporate  limits  of  the 
city  of  Griffin."  The  accused  demurred  to 
tbe  accusation  on  the  following  grounds: 
"Tbat  the  offense  charged  in  said  accusation 
Is  an  ofTense  against  a  penal  statute  of  this 
state,  to  wit:  Acts  Ga.  1907  (the  state  prohi- 
bition act)  p.  81,  and  the  dty  of  Griffin 
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baa  no  power  or  authority  to  try  tbls  defend- 
ant for  said  offense.  The  enactment  by  the 
Cteneral  Assembly  of  the  said  statute,  making 
It  a  state  offense  to  keep  liquor  for  sale,  de- 
prived the  mimlclpal  authorities  of  the  city 
of  Griffin  (they  having  no  Jurisdiction  over 
state  offenses)  of  the  power  to  try  and  pun- 
ish this  defendant  for  committing  the  act  al- 
leged in  the  accusation."  The  proof  was 
that  the  defendant  In  a  certain  railroad  cut 
in  Griffin  made  two  separate  sales  of  whisky 
to  the  witness  for  the  prosecution. 

Cleveland  &  Goodrich,  for  plaintiff  in  er- 
ror. Wm.  B.  H.  Searcy,  Jr.,  for  defendant 
In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  That  the  very  ordinance  in  ques- 
tion was  valid  prior  to  the  passage  of  the 
general  prohibition  act  was  settled  by  the 
Supreme  Court  In  the  case  of  Cunningham  v. 
City  of  Griffin,  107  Ga.  690,  33  S.  E.  664. 
We  have  decided  that  it  is  still  enforceable. 
Since  we  are,  at  this  same  sitting  of  the 
court,  discussing  at  length  in  the  case  of 
Callaway  v.  Mims,  62  S.  E.  654,  the  effect  of 
the  prohibition  act  of' 1907  (Acts  1907,  p.  81) 
upon  the  authority  of  munldpal  corporations 
to  pass  ordinances  of  the  character  of  the 
present  one,  we  will  not  go  into  elaboration 
here. 

2.  It  is  too  well  established  by  Judicial 
precedent  to  be  considered  an  open  question 
that  proof  of  a  single  illegal  sale  is  suffi- 
cient to  authorize  the  finding  tliat  the  liquor 
was  kept  for  the  purpose  of  Illegal  sale. 
Sawyer  y.  Blakely,  2  Ga.  App.  161,  58  S.  E. 
399,  and  citations. 

3.  The  contention  that  the  words  of  the 
ordinance,  "or  keep  for  Illegal  sale,"  etc.,  are 
restricted  In  their  meaning  by  their  associ- 
ation in  the  context  with  the  word  "blind 
tiger,"  Is  disposed  of  adversely  to  the  plain- 
tiff in  error  by  reference  to  the  decision  In 
the  case  of  Cunningham  v.  City  of  Griffin, 
supra,  for  the  report  of  the  testimony  in 
that  case  does  not  disclose  that  the  defend- 
ant made  more  than  a  single  sale.  We  do 
not  think  that  the  keeping  need  be  continu- 
ous, or  the  sales  frequent,  to  constitute  a  vio- 
lation of  the  ordinance. 

Judgment  affirmed. 


FOWLER  v..  ROME  DISPENSARY  et  al. 

(No.  1,130.) 

(Court  of  Appeals  of  Georf^ia.    Oct.  26,  1008.) 

1.   INTOZICATINO     LiQUORS     (S     306*)  —  ClVH, 

DA»fAOE  Laws — Sale  to  Minob— Petttioh 

— SurnciENCY. 

An  notion  for  damRKCs,  brought  airainst  the 
Rome  Dispensary,  Jointly  with  the  dispensary 
oommissioners  and  manager,  based  upon  the  il- 
legal sale  of  whislty  to  a  minor  son  of  the 
plaintiff,  cannot  be  maintained,  and  it  was  prop- 
erly dismissed  upon  demurrer. 

[Ed.  Note. — For  other  pases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  306.*1 


2.  InrozicATiNO  Liqttobs  (f  282*)— Civn.  Dah- 
AOE  Laws — Sai.e  to  Minob. 

Section  3871  of  the  Civil  Code  of  1895, 
which  declares  that  "a  fatlier,  or  if  the  fattier 
be  dead,  a  mother,  shall  have  a  rigbt  of  action 
against  any  person  who  sells  or  famishes  spir- 
ituous liquors  to  his  or  her  son  undeV  age  for 
his  own  use  and  without  his  or  her  permission," 
confers  a  civil  right,  entirely  distinct  from  the 
penalty  iinposed  by  section  444  of  the  Penal 
Code  of  18^. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  |  282.*] 

3.  INTOXICATINO  LiQUOBS  (i  299*)— CivilDam- 
AOB  Laws— Sale  to  minob  —  "Pbbsoks" 
Liable. 

'  The  right  of  action  conferred  by  the  terms 
of  section  3871  of  the  Civil  Code  of  1895  does 
not  extend  to  government  officers  acting  oflirially. 
To  charge  one  with  civil  liability  for  damages 
due  to  the  sale  of  intoxicating  liquor  to  a  minor, 
it  must  appear  that  the  sale  was  made  by  the 
defendant  in  person,  or  in  his  presence  and  wi^h 
his  consent,  either  expressed  or  implied. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  435;   Dec  Dig.  «  299.*J 

4.  States  f|  103*)— OmcEBS— Actions. 

The  officers  of  a  dispensary  created  by  law 
«re  officers  of  the  government,  and  are  not  su- 
able as  such,  except  by  express  provision  of  law. 
[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  I  193.*] 

6.  Pleading  ({  34*)— Constbuction  Aoa'inst 
Pleadkb— AvBioiTous  Pleadings. 

Where  pleadings  are  ambiguous,  they  will 
be  most  strongly  construed  against  tne  pleader, 
especially  where  the  ambiguity  is  pointed  out 
by  special  demurrer,  and  no  effort  is  made  to 
amend. 

[Ed.    Note.— For  other   cases,    see   Pleading. 
Cent  Dig.  {  66 ;    Dec.  Dig.  |  34.*] 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  M.  H.  Fowler  against  the  Rome 
Dispensary  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

M.  B.  Bubanks,  W.  B.  Mebane,  and  W.  M. 
Henry,  for  plaintiff  in  error.  John  W.  te  G. 
E  Maddox,  for  defendants  in  error. 

RUSSELL,  J.  Fowler  brought  suit  for  $3,- 
000  damages  against  the  Rome  Dispensary, 
J.  G.  Polluck,  D.  E.  Lowry,  Frank  Freeman, 
and  Chas.  Shlflett,  for  selling  a  pint  of 
whisky,  without  his  pei-mission,  to  his  son, 
who  is  a  minor.  Polluck,  Lowry,  and  Free- 
man were  alleged  to  be  the  dispensary  com- 
missioners, and  Shlflett  the  manager  of  the 
dispensary.  The  sixth  paragraph  of  the  pe- 
tition alleges  that  the  Rome  Dispensary,  by 
its  commissioners  and  manager  and  Cheir 
servants  and  agents,  whose  names  are  un- 
known, acting  under  the  charge  of  said  com- 
missioners and  manager,  and  for  them  and 
for  said  Rome  Dispensary,  and  acting  with- 
in the  scope  of  their  employment,  did  sell 
and  furnish  petitioner's  minor  son,  for  bis 
own  use  and  without  the  permission  of  pe- 
titioner, one  pint  of  corn  whisky.  The  pe- 
tition then  proceeds  to  allege  that  the  son 


«For  other  cases  see  tame  topic  and  aecUon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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drank  part  of  the  liquor,  and  thereafter 
boarded  a  railroad  train  and  became  beastly 
drunk,  and  ran  every  person  out  of  the  coach, 
Including  the  conductor  and  the  flagman,  and 
used  loud  and  profane  and  violent  oaths  In 
the  presence  of  ladles;  that  he  was  arrested 
and  carried  In  a  drunken  condition  to  the 
calaboose  and  locked  up,  and  later  fined  in 
the  recorder's  court  for  disorderly  conduct, 
which  fine  was  paid  by  the  petitioner ;  that 
in  addition  to  fining  him  for  disorderly 
conduct  the  recorder  bound  him  over  to  the 
superior  court  for  using  obscene,  profane, 
and  vulgar  language  In  the  presence  of  fe- 
males and  for  the  offense  of  being  drunk  on 
the  public  highway,  and  in  accordance  with 
the  recorder's  decision  he  was  confined  In 
a  cell  in  Floyd  county  jail,  whence  be  was 
later  released  on  bond,  after  great  trouble 
and  exi>en8e  on  the  part  of  petitioner,  and 
taken  before  the  city  court  of  Floyd  county 
and  fined  $25,  or  In  default  thereof  to  serve 
six  months  in  the  chain-gang.  The  petitioner 
asked  for  special  damages  for  the  fines  paid 
by  him,  for  attorney's  fees  necessarily  in- 
cidental to  the  defense  of  his  son,  for  his 
expenses  in  making  trips  from  his  home  in 
Forsyth  county  to  Rome,  and  loss  of  time, 
for  railroad  fare,  and  for  $50  for  the  services 
of  his  son  while  confined  In  jail.  •  The  acts 
of  the  dispensary  commissioners,  the  man- 
ager, and  the  agents  and  employes  of  the 
dispensary  in  furnishing  the  petitioner's  son 
the  said  liquor  are  alleged  to  have  been  care- 
less, reckless,  and  intentional,  and  punitive 
damages  are  also  prayed. 

To  this  petition  the  defendants  demurred 
generally,  and  also  specially  demurred  to  the 
sixth  paragraph,  upon  the  ground  that  the 
name  of  the  person  who  actually  made  the 
sale  is  not  set  out,  and  that  the  connection 
that  any  of  the  defendants  named  had  with 
the  sale. is  not  stated.  They  also  demurred 
specially  upon  the  ground  that  the  sale  of 
the  liquor  to  the  petitioner's  son  was  not  the 
proximate  cause  of  his  conduct  and  the  re- 
sults thereof.  The  court  sustained  the  de- 
murrer. So  far  as  the  record  discloses,  no 
amendment  was  ottered  by  the  plaintiff  set- 
ting forth  the  name  of  the  person  who  ac^ 
tually  made  the  sale  to  his  son.  We  think 
the  court  properly  sustained  the  demurrer 
and  dismissed  the  petition.  Without  deter- 
mining whether,  under  the  terms  of  the  act 
creating  the  Rome  dispensary  (Acts  1901, 
p.  620),  it  was  the  intention  of  the  Legis- 
lature to  create  such  a  corporation  as  could 
sue  and  be  sued,  and  therefore  whether  the 
demurrer  was  properly  sustainable  as  to  it, 
under  the  rulings  In  Town  of  East  Rome  v. 
City  of  Rome,  129  Ga.  290,  38  8.  B.  8.54,  Au- 
gusta Southern  Ry.  Co.  v.  Tennllle,  119  Oa. 
804,  47  8.  E.  179,  and  Town  of  Dexter  v. 
Gay,  115  Ga.  765,  42  8.  B.  94,  it  is  sufficient 
to  say  that,  under  prior  adjudications  of  the 
Supreme  Court,  we  are  constrained  to  hold 
that  the  dispensary  is  a  state  agency  and 
not  subject  to  suit. 


Our  holding  in  the  case  of  Southern  Ex- 
press Co.  V.  State,  1  Ga.  App.  700,  58  S.  B. 
67,  that  corporations  are  subject  to  the  penal- 
ties of  the  criminal  law,  which  is  cited  by 
counsel  for  plaintiff  In  error,  has  no  applica- 
tion to  civil  suits  or  to  public  corporations. 
Section  3871  of  the  Civil  Code  of  1895,  under 
which  this  suit  is  brought,  provides  that  "a 
father,  or  if  the  father  be  dead,  a  mother, 
shall  have  a  right  of  action  against  any  per- 
son who  sells  or  furnishes  spirituous  liquors 
to  his  or  her  son  under  age  for  his  ovm  use, 
and  without  his  or  her  permission."  Section 
444  of  the  Penal  Code  of  1895  deals  with  the 
sale  of  liquors  to  minors,  both  sons  and 
daughters,  and  declares  that  "If  any  person, 
by  himself  or  another,  shall  sell  or  cause  to 
be  sold,  or  furnished,  or  permit  any  other 
person,  in  his  employ,  to  sell  or  furnish  any 
minor  spirituous  or  Intoxicating  or  malt  liq- 
uors, without  first  obtaining  written  authorlty 
from  the  parent  or  guardian  of  such  minor, 
he  shall  be  guilty  of  a  misdemeanor."  Even 
the  ordinary  liquor  dealer  might  be  liable 
criminally  for  a  sale  by  bis  agent  or  his  em- 
ploy^  to  a  minor  when  he  would  not  be  civil- 
ly liable  for  damages.  For  this  reason  the 
special  demurrer  of  the  defendant  was  timely 
and  appropriate,  and  properly  required  the 
plaintiff  to  amend  his  petition  and  state  what 
individual  actually  sold  the  whisky  to  his 
minor  son.  And,  as  no  such  amendment  was 
offered,  the  court  was  fully  authorized  to  con- 
strue the  petition  most  strongly  against  the 
pleader  and  to  dismiss  It  Upon-  this  subject 
of  construction,  see  Athens  Mfg.  Co.  v.  Ruck- 
er,  80  Ga.  291,  4  S.  E.  885;  Evans  v.  Collier, 
79  Ga.  315,  4  8.  B.  264;  Charleston  R.  Co. 
V.  Stockyard  Co.,  115  Ga.  70,  41  a  E.  698; 
A.  &  W.  P.  R.  R,  Co.  V.  Georgia  Ry.  &  BI. 
Co.,  125  Ga.  798,  54  S.  B.  753.  In  the  case 
at  bar  attention  was  distinctly  called  by  spe- 
cial demurrer  to  the  fact  that  the  petition  did 
not  charge  specifically  who  made  the  sale,  or 
what  was  the  position  in  the  dispensary  of 
the  person  making  the  sale.  The  plaintiff 
could  very  easily  have  cleared  this  point  if 
he  had  desired  to  do  so,  and  the  court  was 
authorized  to  construe  his  failure  to  do  so  as 
an  admission  that  the  sale  was  not  made 
either  by  the  commissioners  or  by  the  mana- 
ger. 

In  no  event  was  the  Rome  Dispensary 
suable.  The  Supreme  Court  held,  in  constru- 
ing the  particular  act  which  created  this  dis- 
pensary (Barker  v.  State,  118  Ga.  39,  44  S. 
E.  876)  that:  "The  dispensary  is  a  state  in- 
stitution. No  private  Individual  has  any  di- 
rect Interest  In  Its  operation.  The  dispen- 
sary was  established  in  furtherance  of  tem- 
perance, and  in  certain  localities  it  has  beeo 
thought  better  to  sell  intoxicating  liquors  un- 
der direct  governmental  supervision  than  to 
undertake  to  prevent  the  sale  altogether  or 
to  allow  it  by  private  individuals.  •  •  • 
Dispensaries  are  governmental  agencies  de- 
signed to  curtail  the  consumption  of  intoxi- 
cating liquors.    This  was  the  nature  and  pur- 
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pose  of  the  local  act  for  Floyd  county."  It 
bad  prevlonaly  decided  the  same  thing  In 
Plumb  V.  CJbrlstle,  103  Ga.  686,  30  S.  B.  759, 
42  Ia  R.  A.  181,  Dispensary  Commissioners 
T.  Thornton,  106  Ga.  106,  31  S.  E.  733,  and 
Butler  T.  Merrltt,  113  Ga.  238,  38  S.  B.  761. 
In  Plumb  T.  Christie,  103  6a.  «95,  30  S.  B. 
763,  42  Ia  R.  A.  181,  Judge  Lewis  delivering 
the  opinion  of  the  court,  says:  "Tltere  Is  no 
private  corporation  created  by  the  act,  and 
no  irrevocable  grant  of  a  privilege  to  any  one. 
On  the  contrary,  the  act  prohibits  any  one 
from  engaging  on  their  individual  account  in 
this  business.  The  government  itself  takes 
charge  of  it,  and  undertakes  to  control  the 
traflSc  through  the  instrumentality  of  its 
public  offidals."  In  the  Thornton  Case,  su- 
pra, the  same  judge,  In  a  headnote,  declared 
it  to  l>e  the  opinion  of  the  court  that  "the  dis- 
pensary commissioners  •  •  •  are  govern- 
mental offlcials."  In  the  body  of  the  opinion 
the  court  says:  "It  follows  from  the  decision 
in  the  case  of  Plumb  v.  Christie,  103  Ga.  686, 
30  S.  B.  758,  42  L.  R.  A.  181,  that  the  dispen- 
sary commissioners  of  Terrell  county,  under 
the  dispensary  act  for  that  county,  approved 
December  10,  1897,  *  *  •  are  mere  gov- 
ernmental agents  or  offlcials,  not  only  em- 
powered, but  required  by  the  Legislature  of 
the  state,  to  establisli,  under  certain  rules 
and  conditions,  dispensaries  for  the  sale  of 
liquors  in  that  county;  that  this  body  is  not 
a  private  corporation,  and  that  these  dispen- 
saries are  in  no  sense  private  institutions,  but 
they  are  public  institutions  of  the  govern-, 
ment." 

In  Butler  v.  Merritt,  supra,  the  qualified 
voters  of  Mitchell  county  had  adopted  the 
local  option  act,  wUdi  provided  that  it  should 
not  be  legal  for  "any  person"  within  the 
limits  of  the  county  to  sell  intoxicating  liq- 
uors; but,  notwithstanding  this,  a  local  dis- 
pensary act  was  about  to  be  put  in  force  in 
the  town  of  Camilla,  in  that  county.  The 
judge  of  the  superior  court  granted  a  tem- 
porary restraining  order  at  the  instance  of 
Merrltt,  but  the  Supreme  Court  reversed  that 
decision,  and  held  that  the  dispensary  was 
not  included  In  the  words  "any  person"  in 
the  local  option  act  In  delivering  the  opin- 
ion In  that  case.  Chief  Justice  Simmons  said : 
"The  main  and  controlling  question  to  be  de- 
cided Is  whether  the  adoption  by  the  people 
of  the  county  of  the  provisions  of  the  general 
local  option  act  repealed  or  modified  the  dis- 
pensary act,  so  as  to  make  the  sales  of  liq- 
uors under  that  act  illegal.  It  was  contend- 
ed by  the  plaintifT  in  the  court  below  that 
die  general  local  option  law  forbade  any  and 
all  sales  of  intoxicating  liquors  in  any  coun- 
ty which  properly  adopted  It,  and  that  the 
terms  of  the  act  apply  as  well  to  the  state 
and  Its  agents  as  to  private  persons.  The 
supervisors  contended,  on  the  other  hand, 
that  the  state  was  not  bound  by  the  general 
local  option  law,  as  the  state  was  not  named 
therein  and  the  terms  of  the  act  did  not  in- 
dicate any  intention  to  bind  the  state.    The 


rule  that  the  king  or  state  Is  not  bound  by 
an  act  of  Parliament  or  of  the  Legislature, 
unless  named  therein,  has  come  down  to  ua 
from  the  earliest  times.  It  has  been  uni- 
versally recognized,  so  far  as  we  know,  by 
all  of  the  courts  of  England  and  of  tills 
country,  and  was  recognized  early  in  the  his- 
tory of  this  court  In  the  case  of  Doe  v.  Dea- 
vors,  11  Qa.  79.  See,  also.  Brooks  v.  State, 
54  Ga.  36 ;  Lingo  v.  Harris,  73  Ga.  28 ;  May- 
or, etc.,  of  Brunswick  v.  King,  91  Ga.  522, 
17  S.  E.  940.  It  is  true  that  the  first  decision 
just  cited  contained  a  statement  that  there 
were  three  exertions  to  the  rule,  namely, 
statutes  for  the  maintenance  of  religion,  the 
advancement  of  learning,  and  the  support  of 
the  poor.  According  to  that  case,  a  statute 
for  one  of  these  objects  bound  the  sovereign 
or  state,  although  the  act  did  not  expressly 
so  provide.  The  general  rule  was  so  well  es- 
tablished that  It  was  placed  in  the  last  codifi- 
cation of  the  laws  of  this  state  and  adopted 
by  the  Legislature  In  1895.  See  Pol.  Code 
1885,  I  S,  which  is  as  follows:  "The  state  is 
not  bound  by  the  passage  of  a  law,  unless 
named  therein,  or  unless  the  words  of  the  act 
should  be  so  plain,  clear,  and  unmistakable 
as  to  leave  no  doubt  as  to  the  intention  of 
the  Legislature.'  It  seems  that  the  codifiera 
and  the  Legislature,  in  adopting  tUs  rule, 
omitted  the  exceptions  above  mentioned,  and 
qualified  the  general  rule  so  as  to  except 
cases  where  there  was  a  manifest  Intent  to 
Indude  the  state.  Whether  or  not  the  ex- 
ceptions are  stUl  of  force  in  this  state,  the 
later  decisions  of  this  court  and  the  Code 
section  cited  at  least  Indicate  a  disposition 
not  to  broaden  or  increase  the  exceptions. 
We  are  clear  that  none  of  these  exceptions, 
or  any  others  laid  down  by  text-writers,  are 
applicable  to  the  present  case.  We  have 
carefully  examined  the  general  local  option 
law  and  the  amendments  thereto,  and  find 
nothing  therein  which  would  indicate  or  sug- 
gest that  the  L^slature  Intended  by  this 
enactment  to  bind  the  state.  Construing  the 
act  by  the  well-recognized  rule  that  It  is  to 
be  presumed,  primarily,  that  the  General  As- 
sembly Intended  to  legislate  with  reference  to 
individuals  only,  there  is  nothing  In  this  act 
to  raise  a  suspicion  that  the  Legislature  In- 
tended to  bind  the  state.  Its  provisions  seem 
to  be  directed  entirely  and  solely  to  the  acts 
of  individuals.  After  prescribing  the  mode 
and  manner  of  holding  the  election  In  each 
county  of  the  state  which  complies  with  the 
rules  laid  down,  it  provides  that,  'If  a  ma- 
jority of  the  votes  •  ♦  •  shall  be  against 
the  sale.  It  shall  not  be  lawful  for  any  per- 
son within  the  limits  of  such  county  to  sell 
or  barter  for  valuable  consideration,  either 
directly  or  indirectly,  or  give  away  to  Induce 
trade  at  any  place  of  business,  or  furnish  at 
any  other  public  places,  any  alcoholic,  spirit- 
uous, malt,  or  intoxicating  liquors,'  etc.  Pol. 
Code  1895,  {  1548.  At  the  time  that  this  law 
was  enacted  (in  the  year  1885)  there  were 
no  dispensaries  in  this  state.    The  only  per- 
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aona  who  were  allowed  to  sell,  or  who  did 
sell,  Intoxicating  liquoiB,  were  natural  per- 
sona or  private  corporations,  and  the  law  re- 
quired that  they  should  take  out  a  license. 
A  sale  by  the  state  or  by  a  municipality  was 
not  at  that  time  known  in  this  state.  There- 
fore the  word  'persons'  could  not  have  been 
used  In  the  act  to  mean  or  Include  the  state 
or  Its  agents  or  officers.  Officers  or  agents 
of  the  state  or  of  the  law  are  not  included  In 
the  word  'persons,'  as  used  In  the  act  Upon 
this  subject,  see  Mayor,  etc.,  of  Brunswick 
V.  King,  91  6a.  522,  17  S.  B.  910;  Fears  v. 
SUte,  102  Ga.  274,  29  S.  B.  46S.  As  to  the 
rights  of  the  state,  generally,  to  establish 
public  dispensaries  and  appoint  officers  to 
manage  them,  and  as  to  whether  such  a  dis- 
pensary Is  a  private  enterprise,  see  the  opin- 
ions of  Mr.  Justice  Lewis  in  Plumb  v.  Chris- 
tie, 103  Ga.  686,  30  S.  B.  769,  42  L.  R.  A.  181, 
and  Dispensary  Com'rs  v.  Thornton,  106  Ga. 
107,  31  S.  B.  733.  These  points  are  so  well 
and  80  lucidly  discussed  in  these  opinions 
that  I  feel  it  unnecessary  to  do  more  than 
refer  to  them.  Having  shown  that  the  gen- 
eral local  option  law  did  not  name  the  state, 
or  by  implication  Include  it,  and  having 
shown,  by  reference  to  the  opinions  of  Mr. 
Justice  Lewis,  that  the  dispensary  is  a  state 
institution  and  managed  by  an  officer  of  the 
goverument,  we  are  forced  to  the  conclusion 
that  the  judge  erred  in  granting  the  Injunc- 
tloa" 

The  words  "any  person"  In  the  local  option 
act  are  the  same  words  as  employed  In  sec- 
tion 3871  of  the  Civil  Code  of  1895,  and  seem 
to  us  to  be  used  In  the  same  sense.  We  con- 
clude, therefore,  that  there  is  no  civil  liabil- 
ity upon  the  part  of  the  Rome  Dispensary,  or 
upon  the  officers  designated  by  the  act  creat- 
ing it,  in  their  official  capacity,  nor  any  lia- 
bility upon  these  officials  for  the  Illegal  acts 
of  their  subordinates,  unless  done  with  their 
knowledge,  permission,  and  consent  Neither 
the  state  nor  any  of  its  subordinates  or  agen- 
cies are  bound  by  the  passage  of  a  law,  un- 
less named  therein,  or  the  words  of  the  act 
are  so  plain  and  unmistakable  as  to  remove 
any  doubt  as  to  the  Intention  of  the  Legis- 
lature. Russell  V.  Men  of  Devon,  2  Term  R. 
666 ;  Scales  v.  Ordinary,  41  Ga.  225.  Where 
there  is  doubt  It  will  be  resolved  in  favor  of 
the  public.  Lingo,  Marshal,  v.  Harris,  73  Ga. 
30;  U.  S.  V.  Herron,  20  Wall.  (87  U.  S.)  251, 
22  L.  Bd.  275;  Lewis,  Trustee,  v.  D.  S.,  92 
n.  S.  618,  23  L.  Bd.  613.  Furthermore,  the 
act  now  In  question,  in  its  sixth  section,  si>e- 
dflcally  prohibits  the  sale  of  liquor  to  mi- 
nors by  its  manager  or  any  one  else,  and  such 
a  sale  for  that  reason  would  be  an  act  ultra 
vires,  for  which  the  dispensary  could  not  be 
held  liable,  even  If  It  could  be  sued.  The 
commissioners  and  the  manager,  of  course, 
would  each  be  liable  for  any  sale  made  by 
himself  to  a  minor ;  but  as  commissioners  or 
as  manager  none  of  them  would  be  liable  un- 


der the  rulings  in  Plumb  v.  ChrisCle  and 
Thornton  v.  Dispensary,  for  a  sale  made  by 
an  empl<^6.  Any  cemmissloner  or  the  mana- 
ger might  be  criminally  liable  for  any  sale 
to  a  minor,  of  which  he  had  knowledge  and 
which  he  permitted ;  but  under  the  terms  of 
the  act  creating  the  officers  of  the  Rome  Dls- 
petimry  the  subordinate  officers  or  employes 
are  the  employes  of  the  dispensary  as  an  in- 
stitution, and  not  of  the  commissioners  or  of 
the  manager. 

For  these  reasons  we  are  dear  that  the 
court  properly  sustained  the  demurrer  and 
dismissed  the  petition. 

Judgment  affirmed. 


TURNER  V.   STATE.     (No.  1,367.) 
(Court  of  Appeals  of  Georgia.    Oct  20,  1908.) 

1.  CRuaKAL  Law  ({  603*)— Coittikuarox. 

The  showing  for  a  continuance  based  on 
the  absence  of  a  witnoKs  did  not  measure  no 
to  the  requirements  of  Pen.  Code  1895,  |  962, 
and  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1349;    Dec.  Dig.  {  603.*] 

2.  No  other   error  of   law   is   assigned,   and 
the  verdict  is  supported  by  the  evidence. 
(Syllabus  by  the  C%>urt.) 

Error  from  City  C!onrt  of  Dawson;  M.  O. 
Edwards,  Judge. 

Jim  Turner  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Marlln  &  HoyI,  for  plaintUF  In  error.  M.  J. 
Yeomans,  Sol.,  for  the  State. 

HILLi  C  J.    Judgment  affirmed. 


CLARKE  V.  STATE.     (No.  1,382.) 
(Court  of  Appeals  of  Georgia.    Oct  26,  1908.) 

1.  Cbiuirai,  Law  (J  1037*)— Tbial— Rxmaxbb 
OF  SoLioiToa— Review— Objections. 

An  assignment  of  error,  objectioe  to  cer- 
tain remarks  made  by  the  solicitor  in  nis  argu- 
ment in  a  criminal  case,  without  showing  that 
some  objection  was  made  to  the  remarks  at 
the  time  they  were  uttered,  or  some  action  was 
invoked  of  the  court,  which  was  refused,  will 
not  be  considered  by  this  court 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  t  2645;    Dea  Dig.  (  1037.*] 

2.  CamiNAi,  Law  ({  371*)— Bvidercb— Othkb 
Cbimes. 

On  the  trial  of  one  charged  with  a  violation 
of  the  act  of  1903  (Acts  1903,  p.  90)  ui  obtain- 
ing money  on  a  fraudulent  promise  to  perform 
a  contract  of  service,  evidence  that  three  years 
previously  the  defendant  had  filed  a  plea  of 
guilty  to  an  accusation  charging  him  with  a 
violation  of  the  same  act  the  transactions  l>e- 
ing  in  no  way  related  one  to  the  other,  but 
entirely  separate  and  distinct  was  irrelevant 
and  inadmissible,  as  it  did  not  tend  in  any  way 
to  illustrate  the  intent  of  the  accused  in  the 
transaction  for  which  he  was  then  being  tried. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  830;   Dec.  Dig.  |  S71.*] 

(Syllabus  by  the  Court) 
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Error  from  City  Court  of  Leesburg;  H.  L. 
liOng,  Judge. 

Charlie  Clarke  was  convicted  of  obtaining 
money  on-  a  fraudulent  promise  to  perform 
contract  of  labor,  and  brings  error.    Reversed. 

Howell  B.  Simmons,  for  plaintiff  in  error. 
W.  G.  Martin,  Sol.,  for  tbe  State. 

HILL,  0.  J.  Charlie  Clarke  was  convicted 
in  the  city  court  of  Leesburg  for  a  violation 
of  the  act  of  1903  fActs  1903,  p.  90)  in  ob- 
taining money  on  a  fraudulent  promise  to  per- 
form his  contract  of  labor.  His  motion  for  a 
new  trial  was  overruled. 

The  testimony  against  him  was  that  of  the 
prosecutor,  who  stated  that  tbe  defendant  had 
worked  for  him  under  contract  from  January 
until  the  6th  day  of  July,  1907;  that  on  the 
latter  day  his  contract  was  up,  and  he  wanted 
some  money,  and,  having  three  weeks'  more 
work  on  tbe  farm  which  he  wanted  him  to  do, 
he  advanced  him  $4  on  his  promise  that  he 
would  work  for  him  for  three  weeks  at  the 
rate  of  $13.50  per  month,  and  3^  pounds  of 
meat,  etc.;  and  that  on  the  day  he  agreed  to 
begin  work  be  moved  off  the  prosecutor's  farm 
and  did  not  do  the  work  or  return  the  money. 
The  prosecutor  further  testified  that  he  gave 
him  no  cause  to  leave.  This  testimony,  under 
the. terms  of  the  act,  was  sufficient  to  raise  a 
presumption  of  guilt,  and  the  defendant  made 
no  statement  and  offered  no  evidence  In  re- 
buttal. The  solicitor  seemed  not  satisfied  with 
the  presumption  of  guilt,  and  offered  in  evi- 
dence the  docket  of  the  county  court  con- 
taining an  entry  showing  that  the  defendant 
then  on  trial  had  three  years  previously  filed 
a  plea  of  guilty  on  an  accusation  charging 
him  •with  a  violation  of  the  same  statute. 
This  evidence  was  admitted  over  the  objec- 
tion of  the  defendant,  who  insisted  tliat  the 
offenses  were  entirely  distinct,  and  not  in  any 
manner  related  to  each  other,  and  did  not  il- 
lustrate any  issue  In  the  case.  The  admission 
of  this  evidence  is  made  one  of  the  grounds  in 
the  moticm  for  new  trial.  Another  ground  in 
the  motion  tot  new  trial  contends  that  it  was 
error  for  the  solicitor,  in  opening  the  case  to 
the  jury,  to  state  that  "he  expected  to  show 
that  the  defendant  was  an  old  offender." 
This  assigns  error  in  the  remark  of  the  solic- 
itor, but  does  not  assign  error  In  any  Judg- 
ment of  the  court  In  reference  to  tbe  remark. 
No  allegation  is  made  that  the  remark  was 
objected  to  at  the  time,  or  that  any  ruling  of 
the  court  was  Invoked  or  was  made  on  the 
same.  We  decide  the  points  in  the  case  in 
the  inverse  order  lii  which  we  have  stated 
them. 

1.  The  remark  of  the  solicitor,  In  opening 
the  ciise  to  the  Jury,  that  "he  expected  to  show 
that  the  defendant  was  an  old  offender,"  was 
of  course  obje<'tlonable;  but  it  does  not  ap- 
pear that  any  objection  was  made  to  the  re- 
mark at  the  time,  or  that  any  ruling  of  tbe 
court  was  invoked  or  made  thereon.    Having 


permitted  the  remark  to  be  made  without  ob- 
jection, and  not  asking  the  court  either  to  de- 
clare a  mistrial  or  to  Instruct  the  Jury  tbat 
they  could  not  consider  such  remark,  tbe  de- 
fendant cannot  thereafter  make  It  a  ground 
for  new  trial. 

2.  The  court  erred  in  admitting  in  evidence 
the  docket  showing  that  three  years  previously 
the  defendant  had  filed  a  plea  of  guilty  on  an 
accusation  charging  an  offense  of  a  similar 
character  to  the  one  for  which  be  was  then 
on  trial.  It  is  a  general  rule  that  upon  tbe 
trial  of  a  person  for  a  criminal  offense  other 
and  distinct  transactions  cannot  be  given  in 
evidence  against  him,  and  this  rule  is  only  re- 
laxed or  modified  when  the  transactions  are 
so  connected  in  time  or  so  similar  in  their 
other  relations  that  the  same  motive  may  be 
reasonably  imputed  to  both.  Farmer  v.  State, 
100  Ga.  41,  2S  S.  B.  26,  and  cases  cited.  But 
we  cannot  think  that  evidence  that,  three 
years  before  the  commission  of  the  offense  for 
which  the  defendant  was  then  on  trial,  he 
pleaded  guilty  to  fraudulently  obtaining  from 
another  person  money  on  another  contract  tbe 
two  offenses  being  in  no  way  connected  or  re- 
lated, Is  within  the  reason  of  the  exception  to 
the  general  rule  above  stated,  or  tends  in  any 
way  to  Illustrate  the  Intent  of  the  accused  in 
the  transaction  for  which  he  was  then  being 
tried.  We  think  the  admission  of  this  evi- 
dence was  prejudicial  error,  and  for  that  rea- 
son a  new  trial  should  have  been  granted. 

There  Is  no  merit  in  tbe  motion  to  dlsmisa. 
the  writ  of  error. 

Judgment  reversed. 


COW  ART  V.  POWELL.     (No.   1,203.) 
(Court  of  Appeals  of  Georgia.     Oct.  26,  1908.> 

1.  Pleadino  (5  417*)— Waiver  of  Objections 
—Filing  Amendment. 

A  party  who  submits  to  a'  ruling  of  tbe 
conrt  as  to  the  sufficiency  of  the  pleadings  for 
any  purpose,  by  voluntarily  filing  an  amend- 
ment to  meet  the  views  of  the  court,  waives 
his  right  to  make  exceptions  on  the  ground  that 
the  amendment  was  nnnecessary.  Atlantic 
Coast  Line  R.  Co.  v.  Hart  Lumber  Co.,  2  Ga. 
App.  88,  58  S.  B.  316,  (2),  and  citations. 

[E!d.  Note.— For  other  cases, .  see  Pleading. 
Cent.  Dig.  §|  1401,  1402;    Dec.  Dig.  i  417.*] 

2.  Appeai,  and  Ebbob  (g  1005*)  —  Review — 
Finding. 

The  case,  as  finally  narrowed  by  the  plead- 
ings and  the  evidence,  involved  only  one  ques- 
tion: "Did  the  defendant  contract  to  rent  the 
land  from  the  plaintiff?"  The  trial  Judge  fair- 
ly submitted  this  question  to  tbe  jury  and  has 
approved  their  finding.  This  court  is  therefore 
without  jurisdiction  to  interfere. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  gS  3948-3950;  Dec.  Dig.  { 
1005.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Miller  County; 
C.  C.  Bush,  Judge. 
Action  between  Albert  Cowart  and  H.  C. 
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Powell.    Trom  the  Judgment,  Cowart  bring* 
error.    Affirmed. 

Bush  &  Stapleton  and  P.  D.  Rich,  for  plain- 
tiff in  error.  W.  I.  Oeer,  for  defendant  In 
error. 

POWELIi,  J.    Judgment  affirmed. 


LAND  V.  STATE.    (No.  1,393.) 
(Court  of  Appeals  of  Oeorgia.    Oct  26,  1908.) 

iKTOXiCATiNa  LiQUOBB  (|  132*)— Keefino  in 

PijvcE  OF  Business. 

Where  the  same  room  or  premises  ia  oc- 
cupied both  aa  a  place  of  basiness  and  for  resi- 
dential or  other  private  use,  the  proprietor 
cannot  lawfnlly  keep  intoxicating  liquors  there 
daring  any  of  the  hours  when  the  place  is  open 
for  business  or  when  members  of  the  public  are 
admitted  therein.  During  those  hours  in  which 
the  place  is  closed  to  public  access  and  all  busi- 
ness has  ceased,  and  the  room  or  premises  is  de- 
voted to  no  other  than  private  use,  intoxicating 
liquors  mar  be  kept  there,  provided  they  are 
not  allowed  to  remain  there  upon  the  reopening 
of  the  place  for  business. 

[Ed.  Note.— For  other  casea,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  132.*] 

(Syllabns  by  the  (3ourt.) 

Error  from  City  Court  of  La  Grange ;  Frank 
Harwell,  Judge. 

Sam  L.  Land  was  convicted  of  keeping  in- 
toxicating liquors  at  his  place  of  business, 
and  brings  error.    Affirmed. 

The  defendant  conducted  a  sboeshop  in 
which  be  mended  shoes  for  the  public.  He 
carried  on  the  business  transactions  connect- 
ed with  his  employment  there,  making  it  a 
place  of  business  within  the  purview  of  the 
Roberta  (3ase,  4  Ga.  App.  207,  60  S.  E.  1082. 
There  was  but  one  room,  and  as  he  slept 
there  at  night  this  also  constituted  his  resi- 
dence. According  to  the  proof,  be  kept  a 
little  whislcy  there  and  occasionally  sold  some 
of  it  He  was  convicted  of  keeping  intox- 
icating liquors  at  his  place  of  business. 

E.  A.  Jones  and  Isaac  Jackson,  for  plain- 
tiff In  error.  Henry  Reeves,  Sol.,  for  the 
State. 

POWELL,  J.  (after  stating  the  facts  as 
above).  The  real  contention  of  the  plaintiff 
in  error  Is  succinctly  stated  in  the  following 
sentence  culled  from  the  motion  for  a  new 
trial:  "The  keeping  of  liquor  In  a  place  which 
constitutes  both  the  residence  or  home  'and 
the  place  of  business  of  a  person  does  not 
constitute  the  offense  as  contemplated  by  the 
statute."  We  rule  this:  Where  the  same 
room  or  premises  is  occupied  both  as  a  place 
of  business  and  for  residential  or  other  pri- 
vate use,  the  proprietor  cannot  lawfully  keep 
intoxicating  liquors  there  during  any  of  the 
hours  when  the  place  is  open  for  business, 
or  when  members  of  the  public  are  admitted 
therein.     During  those  hours  in  which  the 


place  is  cloised  to  public  access,  and  all  busi- 
ness has  closed,  and  the  room  or  premises  is 
devoted  to  no  other  than  private  use,  intox- 
icating liquors  may  be  kept  there,  provided 
they  are  not  allowed  to  remain  there  upon 
the  reopening  for  business.  See  Tooke  ▼. 
State,  4  Ga.  App.  495,  61  S.  B.  917.  The 
mere  circumstance  that  the  doors  were  closed 
would  not  be  conclusive  of  privacy ;  nor  that 
they  were  open,  of  publicity.  The  doors  might 
be  closed  merely  to  cloak  or  facilitate  a  keep- 
ing that  would  violate  the  spirit  and  the  pur- 
pose of  the  law.  On  the  other  hand,  the  cir- 
cumstances might  be  such  that,  despite  the 
fact  that  the  bouse  was  open,  no  criminal- 
ity would  follow.  For  example :  If  the  place 
had  a  sole  occupant  as  in  the  present  case, 
and  he  became  sick  in  bed,  so  that  his  busi- 
ness necessarily  ceased  and  the  doctor  pre- 
scribed both  fresh  air  and  whisky,  we  think 
he  might  keep  the  door  open  and  also  keep 
on  hand  the  whisky;  but  these  are  rare 
cases.  If  the  defendant's  statement  that  he 
was  an  old  Confederate  soldier,  that  he  suf- 
fered from  old  wounds  received  at  Gettys- 
burg, and  imder  a  physician's  advice  merely 
kept  on  hand  at  night  a  little  whisky  to  al- 
leviate his  sufferings,  and  that  be  sold  none 
of  it  were  the  truth  of  the  case,  he  would 
not  have  been  convicted.  If  the  jury  liad 
convicted  him,  Judge  Harwell  would  have 
made  the  fine  so  light  as  to  make  it  equiva- 
lent to  an  acquittal;  and  if  Judge  Harwell 
had  not  done  so — well.  Judges  should  not  ad- 
mit that  they  could  be  sufficiently  tempted  to 
rape  the  law,  so  we  will  not  say  what  we 
would  liave  done.  But  the  record  does  not 
bear  him  out.  Even  an  old  soldier  should 
not  run  a  "blind  tiger." 
Judgment  affirmed. 


PEAK  V.  STATE.    (No.  1,298.) 
(Court  of  Appeals  of  Georgia.    Oct  26,  1908.) 

Cbucinal  Law  (J§  763,  782*)— Instbuotions— 

Weight  or  Evidence. 

In  a  case  in  which  all  of  the  testimony  ia 
positive  it  is  erroneous  to  instruct  the  juiy  upon 
the  comparative  weight  of  positive  and  negative 
testimony.  In  any  case  it  is  reversible  error  to 
charge  the  jury,  without  qualification,  that  they 
are  to  l)elleve  positive  testimony  in  preference  to 
negative.  It  is  for  the  jury  to  determine  for 
themselves  the- comparative  weight  of  positive 
and  negative  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1744,  1878;  Dec  Dig.  §§ 
763,  782.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sparta;  F.  L 
Little.  Judge. 

John  Peak  was  convicted  of  crime,  and 
brings  error.    Reversed. 

R.  H.  Lewis,  for  plaintiff-  in  error.  R.  W. 
Moore,  Sol.,  for  the  State. 
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RUSSELL,  X  On  the  trial  the  Jud^e  charg- 
ed the  jury  as  follows:  "I  charge  you,  if  yon 
find  there  are  two  clasaes  of  witnesses,  one 
class  swearing  that  the  fact  existed,  that  they 
saw  It,  and  another  class  swearing  that  they 
were  present,  but  did  not  see  It,  that  you 
are  to  believe  the  former  testimony  In  pref- 
erence to  the  latter;  the  positive  testimony 
Instead  of  the  negative."  In  the  motion  for 
a  new  trial  error  is  assigned  upon  this  In- 
struction ;  and  this  is  the  only  assignment  of 
error  insisted  upon  before  this  court 

We  thlnli:  the  instruction  above  quoted  was 
such  an  error  as  demanded  a  new  trial.  It 
is  not  only  true,  as  insisted,  that  there  was 
no  evidence  upon  which  to  predicate  this  In- 
struction, and  that  it  tended  to  the  prejudice 
of  the  defendant  In  calling  the  attention  of 
the  Jury  to  the  fact  that  he  had  Introduced 
no  testimony,  but  the  language  used  was  not 
a  correct  statement  of  the  rule  under  which 
a  Jury  Is  to  consider  the  comparative  weight 
of  positive  and  negative  testimony.  It  Is  in 
any  case  enov  to  Instruct  the  Jury  upon  prin- 
ciples of  law  which  are  Inapplicable  to  the 
evidence  in  the  particular  case  on  trial. 
Whether  such  error  Is  ground  for  new  trial 
may  depend  upon  whether  the.  error  was 
harmful.  In  the  present  case  the  defendant 
must  have  been  prejudiced  by  the  unwar- 
ranted direction  of  the  court  that  "you  are 
to  believe  the  former  testimony"  (that  is, 
the  positive  testimony)  "In  preference  to  the 
latter"  (that  Is,  the  n^atlve  testimony). 

In  the  first  place,  this  is  not  the  correct 
rule  of  law  upon  this  subject,  even  if  the  rec- 
ord disclosed  that  both  positive  and  negative 
testimony  was  before  the  court.  "In  any 
case  it  Is  error  to  grive  in  charge  to  the  Jury 
the  rule  in  regard  to  positive  and  negative 
testimony  embodied  in  Pen.  Code  1895,  S  965, 
without  stating  the  qualification  that  other 
things  must  be  equal  and  the  witnesses  of 
equal  credibility."  Wood  v.  State,  1  Ga.  App. 
685,  58  S.  B.  271  (4).  And  that,  in  a  case 
where  both  positive  and  negative  testimony 
had  been  introduced,  It  is  reversible  error  not 
to  so  instruct  the  Jury,  has  been  held  not  on- 
ly in  the  Wood  Case,  supra,  but  also,  among 
others  which  could  be  cited,  in  Phillips  v. 
State,  1  Ga.  App.  687,  57  8.  E.  1079;  Kim- 
brough  v.  State,  101  Ga.  585.  29  S.  E.  39;  At- 
lanta Ry.  Co.  V.  Bigham,  105  Ga.  498,  30  S. 
B.  934;  Skinner  y.  State,  10&  Ga.  747,  32  S. 
E.  844 ;  Grant  r.  State,  122  Ga.  744,  GO  S.  B. 
946.  In  the  Eimbrongh  Case,  supra.  Justice 
Cobb  uses  the  following  strong  language: 
"It  would  not  do  to  lay  down  the  broad  rule 
that,  as  between  witnesses,  those  who  testify 
positively  to  a  fact  are  rather  to  be  believed 
than  those  whose  testimony  is  negative.  The 
negative  testimony  of  a  witness  of  good  char- 
acter will  always  outweigh  the  positive  testi- 
mony of  a  witness  shown  to  be  unworthy  of 
belief." 

The  Judge  did  not  have  the  right  to  tell 


the  Jury  that  they  must  prefer  witnesses 
who  testified  positively  to  those  whose  testi- 
mony was  only  negative.  It  was  the  right 
of  the  Jury  to  determine  the  comparative 
weight  of  the  positive  and  negative  testimony 
upon  a  consideration  of  the  comparative  cred- 
ibility of  the  witnesses  giving  the  testimony. 
If  other  things  were  equal.  But  in  the  pres- 
ent case  there  was  no  necessity  for  the  charge 
upon  the  subject  of  positive  and  negative 
testimony  at  all,  because  all  of  the  testimony 
was  positive,  and  any  charge  whatever  upon 
the  subject  was  error.  We  thinlc  this  error 
was  prejudicial  to  the  defendant,  because  it 
stressed  before  the  Jury  the  fact  that  there 
was  no  denial  of  the  positive  testimony  of  the 
state's  witnesses,  except  by  the  defendant's 
statement,  which  is  not  technically  evidence, 
and  the  Judge's  Injunction  that  they  must 
prefer  this  positive  testimony  (the  only  posi- 
tive testimony  in  the  case)  was  virtually  a 
charge  to  the  Jury  to  disregard  the  defend- 
ant's statement  entirely.  As  we  have  al- 
ready remarked,  in  Wood  v.  State,  supra,  the 
rule  of  evidence  contained  in  section  985  of 
the  Penal  Ciode  of  1895  should  not  be  given  in 
charge  except  in  a  clear  case.  Where  It  Is 
Improperly  and  erroneously  given,  with  prob- 
able Injurious  consequences  to  the  defendant 
on  trial,  a  new  trial  should  be  granted. 

It  is  Insisted  by  counsel  for  the  state  that 
a  new  trial  should  not  liave  been  granted  tie- 
cause,  regardless  of  the  error  in  the  charge 
of  the  court,  the  verdict  of  guilty  was  de- 
manded by  the  evidence.  A  sufficient  answer 
to  this  argument  Is  that  the  Jury  may  believe 
the  defendant's  statement  in  preference  to 
the  testimony,  and  If,  In  the  present  case, 
they  had  believed  It,  an  acquittal  must  have 
resulted.  The  charge  of  the  court.  If  it  did 
not  wholly  eliminate  the  defendant's  state- 
ment from  the  case,  at  least  so  depreciated  it 
that  the  Jury  was  precluded  from  giving  that 
preference  to  the  statement  which  it  was 
their  right  to  accord  it.  If  they  saw  fit. 

Judgement  reversed. 


BDRCH  V.  CITY  OF  OCILLA.     (No.  1,334.) 
(Court  of  Appeals  of  Georgia.    Oct  26,  190&) 

1.  Licenses  (§  37*)— Assiowmiht  — (Johskmt 
OF  Mtjnicipalitt. 

A  licease  granted  by  a  municipal  corpora- 
tion cannot  be  transferred  by  the  licensee  with- 
out the  consent  of  the  licensing  municipality. 

[Ed.    Note. — For   other   cases,    see    Ldcenaea, 
Cent  Dig.  (  73;    Dec  Dig.  |  37.*] 

2.  Licenses  (g  19*)— iNTOxiCATiNa  Liquobs  (J 
11*)  —  Exemptions  —  Powek  to  Gontboi.  — 
Conflicting  Regulations.    ■ 

A  Confederate  veteran,  having  a  certificate 
authorizing  him  to  peddle  and  conduct  business 
in  any  county  or  municipality  In  this  state  with- 
out procuring  a  license,  which  certificate  has 
been  regularly  granted  to  him  under  the  pro- 
visions of  Pol.  Code  1895,  (  1642  et  aeq.,  as 
amended  (Acts  1897,  p.  24;    Van  Eppa'  C^e 
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Snpp.  I  6146a),  !s  not  snbject  to  a  license  tax 
imposed  upon  the  sale  of  "near  beer." 

(a)  Wher«  the  proof  shows  that  the  "near 
beer"  or  other  liquid  sold  bj  such  Confederate 
veteran  is  not  intoxicating,  a  municipality  is 
expressly  forbidden  to  charge  him  a  license  tax. 

(b)  If  the  liqnid  sold  is  intoxicating,  while  the 
veteran's  license  wonld  not  protect  bun  from  the 
penalties  affixed  to  the  violation  of  the  pro- 
hibition law,  the  municipality  wonld  have  no 
anthority  to  license  its  sale. 

[Ed.  Note. — For  other  cases,  see  UceQses, 
Cmt.  Dig.  I  73 ;  Dec  Dig.  I  19  ;*  Intoxicating 
Liquors,  Cent.  Dig.  §  13;    Dec.  Dig.  (  11.*] 

(Syllabus  by  the  Court.) 

3.  Words  and  Phbasbs— "Abdknt  Sfibits." 
"Ardent  spirits"  is  a  term  applied  to  liq- 
uors obtained  by  distillation,  such  as  rum,  whis- 
ky, brandy,  and  gin. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  491.] 

Error  from  Snperlor  Court,  Irwin  County ; 
U.  V.  WhiM>le,  Judge. 

J.  M.  Burch  WEB  convicted  In  the  record- 
er's court  for  violation  of  the  ordinance  of 
the  city  of  Ocllla  imposing  a  license  on  the 
sale  of  near  beer.  The  case  was  taken  by 
certiorari  to  the  superior  court,  where  the 
certiorari  was  overruled,  and  Burch  brings 
error.    Reversed. 

T.  li.  Orlner  and  HInes  &  Jordan,  for  plain- 
tiff In  error.  J.  J.  Walker  and  Mayson  ft 
Hill,  for  defendant  In  «rror. 


RUSSELL,  J.  J.  M.  Burch  was  convicted 
in  the  recorder's  court  at  the  violation  of  an 
ordinance  of  the  city  of  Ocllla,  which  pre- 
scribed a  license  of  $3,000  for  any  one  en- 
gaged In  selling  near  beer  in  that  cMy,  and 
provided  penalties  for  the  violation  of  the 
ordinance.  The  case  was  carried  by  certio- 
rari to  the  superior  court,  where  the.  certio- 
rari was  overruled,  and  exception  Is  taken  to 
that  }ndgiD«tt 

The  ordinance  under  which  the  defendant 
was  found  gnllty,  declares  that  from  and 
after  June  20,  1908,  all  persons,  firms,  or 
corporations  who  sell  or  offer  for  sale  near 
beer  within  the  city  limits  of  Ocllla,  Oa., 
shall  first  pay  Into  the  city  treasury  the  sum 
of  13,000  annually  In  advance,  and  receive 
therefore  a  license  to  carry  on  said  business. 
The  second  section  of  the  ordinance  pre- 
scribes a  penalty  for  any  one  who  may  con- 
duct a  business  In  violation  of  such  ordi- 
nance. Upon  the  trial  In  the  recorder's  court 
It  was  shown  by  testimony,  as  well  as  by  the 
admission  of  the  defendant  himself,  that  he 
had  sold  "near  beer"  In  the  dty  of  Ocllla  aft- 
er the  passage  of  the  ordinance  In  question ; 
but  the  testimony  was  uncontradicted  that 
the  "near  beer"  sold  by  the  defendant  was 
not  intoxicating.  One  witness  testified  that 
he  bad  frequently  seen  men  drink  as  many 
as  11  glasses  without  showing  any  effect 
from  it,  and  that  the  witness  himself  had 
drunk  a  keg  or  two  In  all,  drinking  at  times 
as  much  as  he  could  bold,  and  that  it  did 


not  intoxicate  him  a  particle.  It  was  further 
shown  In  the  testimony,  without  contradic- 
tion, that  the  "near  beer"  la  question  had  no 
more  alcohol  In  it  than  lemon  extract  and 
other  drinks  sold  at  soda  founts. 

The  defendant  Introduced  In  his  defense  a 
llcfflise  Issued  to  Taylor  &  Warren,  which 
had  been  transferred  to  him  by  the  former 
licensees.  The  receipt  or  license  was  as  fol- 
lows :  "$1.50.  City  of  Odlla.  No.  16.  Re- 
ceived of  Taylor  Sc  Warren  one  &  no/100  dol- 
lars, entitling  the  holder  to  carry  on  the  busi- 
ness of  soda  water  and  cold  drinks  In  the 
city  of  Ocllla,  Oa.,  until  December  1,  1908. 
[Signed]  D.  W.  Paulk,  Clerk  and  Treasurer." 
Upon  the  back  was  the  following  transfer: 
"For  value  received  we  hereby  transfer  the 
within  license  to  J.  M.  Burch.  Odlla,  Geor- 
gia, June  ao,  190&  [Signed]  J.  M.  Warren. 
T.  R.  Taylor." 

■  The  defendant  further  Introduced  the  fol- 
lowing certificate  from  the  ordinary  of  Pu- 
laski county :  "Georgia,  Pulaski  County.  Or- 
dinary's Office.  August  18,  1901.  I,  P.  T. 
McGrUf,  ordinary  of  said  county,  certify 
that  John  M.  Burch,  a  disabled  Confederate 
soldier  of  said  county,  has  come  before  me 
and  taken  the  oatb  prescribed  by  law,  re- 
quired of  disabled  Confederate  soldiers,  to 
authorize  them  to  peddle  or  conduct  business 
In  any  town,  city,  county,  or  connties  In  this 
state,  and  Is  therefore  authorized  to  peddle 
or  conduct  business  In  any  county  or  munld- 
pallty  In  this  state  without  procuring  a  li- 
cense or  being  subject  to  tax  therefor,  provid- 
ed he  shall  not  peddle  or  deal  in  ardent  and 
intoxicating  drinks.  Given  under  my  offldal 
signature  and  seal  of  office  the  day  and  year 
above  written.    P.  T.  McGrlff,  Ordinary." 

The  license  which  was  Issued  to  Taylor  & 
Warren  by  the  city  of  Ocllla  was,  upon  mo- 
tion, excluded  from  the  evidence  by  the  re- 
corder. 

1.  We  think  that  the  license  Issued  to  Tay- 
lor &  Warren  was  properly  excluded  from  the 
evidence.  Waiving  consideration  of  the  other 
objections.  It  had  not  been  properly  transfer- 
red to  the  defendant,  because  the  consent  of 
the  municipal  corporation  had  not  been  ob- 
tained to  the  transfer.  But,  even  had  this 
license  been  properly  transferred,  it  can  hard- 
ly be  questioned,  we  think,  that  the  dty  of 
Ocllla  could  subsequently  have  passed  the  or- 
dinance regulating  the  sale  of  "near  beer," 
for  the  reason  that  soda  water  and  cold 
drinks  would  not  necessarily  Include  "near 
beer." 

We  think,  however,  that  the  certificate  Is- 
sued by  the  ordinary  of  Pulaski  county  abso- 
lutely exempted  the  defendant  from  the  oper- 
ation of  the  near  beer  ordinance,  and  that  for 
that  reason  the  recorder  erred  In  adjudging 
him  guilty  of  violation  of  the  ordinance,  and 
the  judge  of  the  superior  court  erred  In  over- 
ruling his  petition  for  certiorari.  Under  Pol. 
Code  1896,  f  1642  et  seq.,  as  amended  by  the 
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act  of  1897  (Acts  1897,  p.  24),  and  Van  Bpps' 
Code  Supp.,  t  6146a,  Indigent  and  disabled 
Confederate  soldieni,  upon  compliance  with 
the  requirements  of  law,  are  licensed  to  con- 
duct any  business  in  any  municipality  of  this 
state  without  procuring  a  license  or  being 
subject  to  any  license  tax,  provided  that  the 
business  conducted  by  them  is  not  that  of 
dealing  in  ardent  and  Intoxicating  drinks. 
The  evidence  in  this  case  shows  that  the 
drinks  sold  by  the  defendant  were  not  in- 
toxicating, and,  therefore,  clearly  the  defend- 
ant was  within  the  terms  of  the  license.  In- 
deed, the  city  of  OclUa  was  compelled  to 
prove  that  the  liquids  sold  .were  not  Intoxi- 
cating, or  else  the  city's  case  was  wrecked, 
l)ecause  the  recorder  would  have  no  Jurisdic- 
tion to  try  for'the  sale  of  intoxicating  liquors; 
the  jurisdiction  as  to  this  matter  being  ex- 
clusively In  the  state.  Upon  the  proof  that  the 
defendant  was  a  Confederate  veteran  the 
case  stood  thus:  If  the  evidence  disclosed 
that  the  liquors  sold  were  Intoxicating,  he 
was  amenable  to  the  state  authorities.  If  the 
testimony  showed  that  the  liquors  sold  by 
blm  were  nonintoxicating,  as  it  did,  he  could 
not  be  convicted,  because  he  had  been  prop- 
erly authorized  by  law  to  conduct  the  busi- 
ness of  selling  such  nonintoxicating  drinks, 
and  every  municipal  corporation  In  the  state 
had  been  forbidden  to  exact  from  him  any 
license  tax  therefor. 

It  is  unnecessary  for  us  now  to  determine 
whether  the  ordinance  In  question  is  uncon- 
stitutional or  not  We  do  not  think  it  is  un- 
constitutional, but  certainly  It  cannot  operate 
to  repeal  a  general  law  of  the  state,  which 
exempts  disabled  and  Indigent  Confederate 
soldiers  from  the  operation  of  all  such  ordi- 
nances. Under  the  law  any  disabled  or  in- 
digent Confederate  soldier  may  peddle  or  con- 
duct business  in  any  town,  city,  or  county 
without  paying  license  for  the  privilege,  pro- 
vided this  license  does  not  authorize  him  to 
deal  In  ardent  or  intoxicating  beverages. 
Burch's  certificate  from  the  ordinary  was 
prima  facie  evidence  of  his  being  a  disabled 
soldier.  There  was  no  evidence  to  rebut  it 
Under  the  decision  In  Hartfleld  v.  Columbus, 
109  Ga.  113,  84  S.  E.  288,  Burch  has  the  right 
to  carry  on  as  many  lines  of  business  as  be  is 
able  to  conduct,  with  the  exception  of  those 
prohibited.  The  mere  fact  that  one  of  the 
witnesses  testified  that  the  "near  beer"  sold 
contained  enough  alcohol  to  preserve  it  would 
not  afford  evidence  that  it  was  an  ardent 
drink,  any  more  than  an  Intoxicating  drink. 
"  'Ardent  spirits'  is  a  term  applied  to  liquors 
obtained  by  distillation,  such  as  rum,  whisky, 
brandy,  and  gin."  Sarlls  v.  U.  8.,  152  U.  S. 
572,  14  Sup.  Ct  721,  38  L.  Ed.  556.  Accord- 
ing to  the  proof  the  drinks  sold  by  the  de- 
fendant were  neither  ardent  nor  Intoxicating. 

The  learned  judge  of  the  superior  court. 
In  the  opinion  filed  in  connection  with  his 
judgment  dismissing  the  certiorari,  says: 
"In  my  opinion,  the  sale  of  'near  beer'  Is  in 
a  class  distinct  and  to  itself  with  reference 


to  the  dassiflcatlon  of  different  businesses. 
It  has  come  Into  existence  as  an  outgrowth  ot 
the  new  prohibition  law  of  the  state,  and  it 
is  not  to  be  classed  in  the  same  class  with 
'soft  drinks'  usually  sold  at  soda  fountains, 
according  to  my  judgment  Its  very  name 
of  'near  beer'  Implies  that  it  is  a  beverage, 
and  that  It  approaches  beer,  with  reference 
to  its  alcoholic  qualities,  as  nearly  as  it  is 
safe  to  do  so  under  the  state  prohibition  law. 
The  evidence  of  the  city  'of  OcUla  showed 
that  In  this  case  It  was  sold  as  a  beverage, 
and  that  it  was  alcoholic  to  some  extent  and 
that  the  party  from  whom  the  plaintiff  in 
certiorari  purchased  the  business  had  obtain- 
ed a  federal  revenue  license.  The  policy  of 
the  state,  as  evidenced  by  the  last  prohibi- 
tion act,  is  against  the  sale  of  alcoholic  bev- 
erages, at  least  those  which  Intoxicate  if 
drunk  to  excess.  The  policy  of  the  city  of 
OclUa,  as  evidenced  by  its  ordinance  fixing- 
a  tax  of  f3,000.  Is  against  the  sale  of  such 
beverages  as  "near  beer.'  The  policy  of  tlie 
state  with  reference  to  exempting  old  soldiers- 
from  paying  a  tax  to  do  business,  as  is  evi- 
denced by  Acts  1897,  p.  24,  and  Acts  1898, 
p.  46,  is  that  they  shall  not  carry  on  such 
business  as  is  obnoxious  to  the  general  trend 
of  state  legislation,  and  by  Inference  to  the- 
municipality  involved." 

The  view  of  the  judge  of  the  lower  court 
seems  to  have  been  that  the  "near  beer"  sold 
being  alcoholic  to  some  extent  either  thereby 
the  defendant  was  conducting  a  business  of 
selling  ardent  and  Intoxicating  drinks,  or. 
If  the  drinks  being  sold  by  him  were  not 
ardent  and  Intoxicating,  then  the  city  of 
OciUa  had  the  right  to  require  the  license 
fee  of  $3,000,  regardless  of  the  state  exemp- 
tion, because  of  the  policy  adopted  by  the 
municipality.  We  caimot  concur  In  either 
of  these  views.  As  we  have  already  stated, 
Burch  was  not  violating  the  terms  of  his 
state  license,  because  the  "near  beer"  he  sold 
was,  according  to  the  evidence,  neither  ardent 
nor  intoxicating.  If  he  was  selling  either 
ardent  or  intoxicating  drinks,  the  municipali- 
ty could  neither  license  him  nor  punish  him 
for  selling  without  a  license;  the  power  to 
license  the  sale  of  such  drinks  being  forbid- 
den by  the  state  under  the  terms  of  the  pro- 
hibition bill,  and  the  right  to  punish  being 
also  reserved  by  the  state. 

Upon  the  proposition  that  it  is  the  policy 
of  the  state  to  assist  In  the  regulation  by 
municipalities  In  the  imposition  of  license 
taxes,  this  policy  must  yield  to  one  much 
more  to  be  respected — that  of  forbidding  the 
Imposition  of  license  taxes  upon  disabled 
Confederate  soldiers.  No  policy  has  been 
mure  tenaciously  or  more  properly  adhered 
to  In  this  state  than  that  of  extending  to 
Confederate  soldiers,  with  proper  qualifica- 
tions, every  possible  exemption  not  forbid- 
den by  the  Constitution.  It  is  beyond  tlie 
power  of  the  Legislature  to  pass  an  exemp- 
tion In  their  favor  as  to  their  property  tax; 
but  it  is  within  the  power  of  the  Leglslatuie^ 
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and  the  policy  of  the  state,  to  exempt  certain 
classes  of  Confederate  veterans  from  all 
special  license  taxes.  When  this  general  law 
of  tbe  state,  the  creator,  is  brought  in  con- 
flict with  the  ordinances  of  a  municipality, 
the  creature  of  the  state,  the  creature  must 
jleld  and  do  obedience  to  the  creator. 
Judgment  reversed. 


GROW  V.  STATE.    (No.  1.341.) 
(Court  of  Appeals  of  Georgia.    Oct.  26,  1908.) 
Cbikinai.  Law  (§g  941,  945*)— New  Tbial— 
Newly  Discovebed  Evidence  —  Cumula- 
tive Evidence. 

"Although  newly  discovered  evidence  may 
tend  to  establish  the  truth  of  a  material  conten- 
tion in  direct  support  of  which  testimony  was 
introduced  at  the  trial,  such  evidence  is  not 
merely  cumulative  when  it  relates  to  a  par- 
ticular fact  concerning  which  no  witnesses  bad 
already  testified"  (Fellows  v.  State,  114  Ga. 
233.  39  S.  E.  885) ;  and  when  such  evidence 
is  aiidduced  from  witnesses  properly  vouched  for, 
and  it  appears  that  there  was  no  want  ,of 
diligence  w  discovering  the  new  evidence,  which 
may  probably  cause  a  different  result  upon  an- 
other hearing,  to  refuse  a  new  trial  la  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2324,  2329;  Dec.  Dig.  fS 
^1,  d45.»] 

(Syllabna  by  the  (3onrt.) 

Error  from  City  Court  of  Miller  County; 
H.  M.  Calhoun,  Judge. 

R.  W.  Grow  was  convicted  of  larceny,  and 
brings  error.     Reversed. 

B.  B.  Bush  and  Pottle  &  Glessner,  for  plain- 
tiff In  error.  N.  L.  Stapleton,  Sol.,  for  the 
SUte. 

RUSSELL,  J.  R.  W.  Grow,  the  plaintiff  In 
error,  was  convicted  in  the  city  court  of  Mil- 
ler county  of  the  offense  of  simple  larceny; 
It  being  alleged  that  he  stole  three  rolls  of 
wire  fencing  of  Icons'  make  from  one  L. 
Cowart,  the  prosecutor.  Upon  the  trial  the 
prosecutor  testified  that  be  lost  three  rolls  of 
wire  fencing.  Icons'  make,  from  a  car  load  of 
wire  which  be  received  during  the  summer 
of  1907;  that  he  had  hauled  a  portion  of 
the  car  load  to  his  father's  (A.  J.  Cowart's) 
place,  and  a  portion  of  it  to  J.  G.  Powell's 
store,  and  left  three  rolls  of  it  on  the  rail- 
road right  of  way  near  the  depot  and  near 
J.  S.  Bush's  warehouse;  and  that  he  found 
the  three  rolls  of  fencing  on  the  defendant's 
place  on  the  creek  one  day  while  he  was  hunt- 
ing for  convicts.  He  knew  that  J.  G.  Pow- 
ell had  let  the  defendant  have  four  rolls  of 
wire  from  the  wire  left  at  Powell's  store, 
and  that  those  four  rolls  had  been  paid  for. 
Witness  found  the  four  rolls  around  the  de- 
fendant's field  along  the  road,  and  found  the 
other  three  rolls  on  the  back  side  of  the  de- 
fendant's place  next  to  the  creek.  He  spoke 
to  the  defendant  about  the  matter  one  day 
between  Fudge's  store  and  the  courthouse, 
and  the  defendant  denied  having  more  than 


four  rolls.  Witness  offered  to  take  talm  out 
in  a  buggy  and  show  blm  that  be  had  seven 
rolls.  Instead  of  four ;  but  he  refused  to  pay 
for  more  than  four  rolls.  Witness  had  been 
hunting  for  the  wire  four  or  five  months  be- 
fore he  found  it  A.  J.  Cowart  testified  for 
the  state  that  he  had  not  sold  the  defendant 
any  wire  fencing  at  all,  and  that  he  had  not 
authorized  him  to  get  the  three  rolls  in  ques- 
tion at  the  depot,  as  he  did  not  even  know 
that  they  were  at  the  depot  J.  G.  Powell 
testified  that  he  sold  the  defendant  four 
rolls  of  fencing  and  that  the  defendant  paid 
for  it,  but  he  did  not  sell  him  the  wire  fenc- 
ing at  the  depot. 

In  behalf  of  the  defendant  his  driver  tes- 
tified that  he  hauled  three  roll's  of  wire  fenc- 
ing from  the  depot  for  Mr.  Grow  (the  defend- 
ant)-; that  Mr.  Grow  gave  him  an  order, 
which  he  carried  to  Mr.  Cowart's  store,  and 
Mr.  Cowart  told  him  that  be  had  sold  all 
the  fencing  that  he  had  at  the  store,  but 
that  he  had  three  rolls  at  the  depot,  and  ask- 
ed the  witness  to  go  by  the  depot  and  get  It ; 
and  that  he  (the  witness)  gave  the  order  to 
Mr.  Cowart  and  got  the  three  rolls  of  wire 
from  the  depot.  Another  witness  testified 
that  Mr.  Cowart  and  Mr.  Grow  had  some 
words  in  Mr.  Grow's  law  office  about  an  ac- 
count for  lumber  and  wire ;  that  Cowart  told 
Grow  that  he  had  an  order  for  everything 
on  the  account,  and  Grow  claimed  to  have 
bad  a  settlement  with  Cowart  last  year,  and 
said  he  thought  that  he  had  paid  for  the 
wire,  but  If  Cowart  would  prove  that  he  had 
not  paid  for  It  he  would  do  so.  Another  wit- 
ness testified  to  a  similar  conversation  be- 
tween Grow  and  Cowart,  In  which  Grow  told 
Cowart  that  he  did  not  owe  that  much  for 
the  lumber  and  thought  that  he  had  paid  for 
the  fencing;  that  Grow  did  not  deny  hav- 
ing the  wire,  and  said  that  he  would  pay  for 
It  if  Ciowart  would  show  that  he  had  not  done 
so.  The  defendant  in  hia  statement  to  the 
Jury,  said  that  be  gave  an  order  to  Walter 
Williams,  his  driver,  for  the  wire,  after  hav- 
ing Just  been  to  the  store  of  A.  J.  Cowart, 
the  prosecutor's  father  and  seen  some  wire 
there,  and  after  A.  J.  Cowart  had  "told  me 
that  he  would  sell  It  to  me  •  ♦  *  and  I 
could  send  and  get  it  at  any  time."  Defend- 
ant further  stated  that  he  knew  nothing 
about  the  wire  having  been  hauled  from  the 
depot  until  the  warrant  was  sworn  out,  and 
that  when  the  prosecutor  first  came  to  him 
and  asked  about  the  wire  he  did  not  remem- 
ber It,  and  told  him  if  he  got  it  it  had  been 
settled  for.  Defendant  denied  ever  having 
said  that  he  did  not  have  seven  rolls  of  wire. 
He  stated  that  he  bad  bought  four  rolls  of 
Jesse  Powell  and  paid  for  It,  and  after  that 
time  sent  an  order  to  Cowart's  store  for 
three  rolls,  but  he  had  never  beard  that  the 
wire  came  from  the  depot  until  the  day  the 
warrant  was  sworn  out.     He  said  that  he 
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bad  never  denied  having  possession  of  the 
wire,  but  be  did  deny  having  It  hanled  from 
the  depot;  and  he  stated,  farther,  that  the 
wire  lay  for  three  months  or  more  on  his 
place  within  a  few  feet  of  the  public  road, 
and  was  put  np  along  the  public  road. 

In  the  first  ground  of  the  amended  motion 
for  new  trial  complaint  Is  made  that  the 
coart  erred  In  refusing  to  allow  the  witness 
Walter  Williams  to  testify  that  he  carried 
to  A.  X  Ciowart  a  written  order,  signed  by 
B.  W.  Grow,  on  A.  J.  Cowart  for  three  rolls 
of  wire  fencing  at  the  depot  In  Colquitt,  Oa., 
and  refused  to  allow  the  witness  to  state  the 
cont^its  of  said  writing.  The  conrt  refused 
to  permit  this  testimony  upon  the  ground 
that  the  original  writing  had  not  been  ac- 
counted for.  It  appears  from  the  record  that 
prior  to  this  ruling  Walter  Williams,  had 
testlfled  that  he  delivered  the  order  In  ques- 
tion to  A.  J.  Cowart,  and  that  A.  J.  Cowart 
had  Instructed  him  to  go  to  the  depot  and 
get  the  wire  fencing  there  and  deliver  it  to 
Mr.  Grow,  and  that  the  witness  had  gone  to 
the  dq>ot  and  gotten  the  three  rolls  of  wire 
and  had  delivered  It  on  Orow's  plantation; 
that  A.  J.  Cowart  testlfled  that  he  had  re- 
ceived no  such  order  from  the  witness  Wil- 
liams, and  that  Williams  had  not  delivered 
him  any  such  order  from  Grow  for  wire 
ffflidng.  It  further  appeared  from  the  evi- 
dence that  A.  I.  Cowart  had  authority  to  de- 
liver wire  for  his  son,  L.  Cowart  We  do 
not  know  that  the  refusal  of  the  court  to  per- 
mit the  questions  to  be  answered  was  ma- 
terially prejudicial  to  the  defendant,  for  the 
reason  that  the  witness  was  permitted  to  tes- 
tify to  enough  to  lead  the  Jury  to  infer  that 
the  order  was  from  Grow  and  related  to  the 
three  rolls  of  wire  fencing  in  question,  for 
he  testified  that  he  got  the  order  from  Grow 
and  delivered  it  to  A.  J.  Cowart,  and  that 
when  he  did  this  Cowart  told  him  to  go  to  the 
depot  and  get  the  three  rolls  of  wire  fencing. 
But  we  think  the  defendant  had  sufficiently 
accounted  for  the  loss  of  the  original  to  en- 
title him  to  prove  its  contents  by  secondary 
evidence.  It  is  true  he  had  not  served 
a  subpoena  duces  tecum  upon  A.  J.  Cowart; 
but,  as  Cowart  had  denied  ever  having  re- 
ceived such  an  order,  he  had  proved  that  a 
subpoena  duces  tecimi  would  have  been  un- 
availing, and  that  he  would  not  have  secured 
the  original  order  by  serving  such  a  sub- 
poena upon  A.  J.  Cowart  or  upon  L.  Cowart, 
and  It  appeared  from  the  testimony  of  Wal- 
ter Williams  that  the  order  was  no  longer 
in  his  possession. 

Upon  the  motlcm  for  new  trial  the  defend- 
ant introduced  the  affidavits  of  H.  S.  Sutton 
and  T.  W.  De  Bary,  and  asked  another  hear- 
ing upon  the  ground  of  newly  discovered  evi- 
dence as  set  forth  iu  said  affidavits;  and  we 
think  a  new  trial  should  have  been  granted 
vvKin  this  ground.  The  whole  issue  In  the 
case  turned  upon  the  question  of  Intent 
That  the  three  rolls  of  wire  fencing  describ- 
^  in  the  accusation  and  which  belonged  to 


the  prosecutor  had  been  taken  by  the  de- 
fendant and  were  in  his  possession  was  not 
denied.  The  only  question  was  whether  be 
had  bought  them  or  had  stolen  them.  The 
evidence  tending  to  show  the  defendant's  guilt 
was  wholly  drcumstantial,  and  necessarily 
must  be  sufficient  to  exclude  every  other 
reasonable  hypothesis  than  that  the  Intent 
of  the  defendant  was  to  steal.  If  the  defend- 
ant sent  the  order  for  the  wire  fencing,  and 
upon  that  order  it  was  furnished  him,  he  Is 
clearly  innocent  If  he  sent  no  order,  and 
obtained  the  wire  fencing  without  the  Imowl- 
edge  or  consent  of  the  prosecutor,  or  of 
either  ot  his  agents  for  the  sale  of  wire 
fencing,  the  verdict  rendered  by  the  Jury 
might  be  authorized.  Sutton  testified,  by 
affidavit  that  he  saw  the  order  given  by  the 
defendant  to  Walter  WlUiams  on  A.  J.  Cow- 
art for  the  three  rolls  of  wire  fencing  In 
dispute,  and  that  he  saw  the  defendant  and 
A.  J.  Cowart  in  conversation,  and  knew  it 
was  la  reference  to  said  wire  fencing.  De 
Bary  testlfled  that  during  the  fall  of  1907 
he  had  a  conversation  with  Cowart  the 
prosecutor.  In  which  he  tried  to  purchase  the 
wire  fencing  from  Cowart  and  In  which  con- 
versatlmi  Cowart  told  the  affiant  that  he  had 
three  rolls  of  wire  fencing  at  the  depot  in 
Colquitt  but  that  the  same  had  been  sold  to 
Mr.  R,  W.  Grow  on  the  Saturday  previously. 
Sutton  further  swore  that  the  order  which 
be  saw  was  handed  to  him  by  Walter  Wil- 
liams, who  came  to  his  place  of  business  in- 
quiring for  some  screen  doors  and  windows 
which  were  being  made  for  said  Grow,  and 
that  the  order  was  as  follows:  "Mr.  A,  J. 
Cowart:  Please  send  by  wagcm  the  three 
rolls  of  wire  fencing" — ^that  deponent  read 
the  order  and  gave  It  back  to  Williams,  and 
told  him  it  was  not  for  the  screen  doors  and 
windows,  but  was  for  wire  fencing,  and  was 
intended  for  Mr.  Cowart  and  that  Williams 
drove  off  towards  the  store  of  Cowart  Sut- 
ton also  testlfled  that  about  the  6th  of  July 
1907,  be  was  present  at  a  settlement  between 
Jeff  Cowart  and  Grow,  and  that  they  walked 
out  to  where  some  wire  fencing  was  lying, 
and  he  could  see  from  the  movements  of  both 
parties  that  th^  were  talking  about  the 
wire,  and  that  as  deponent  and  Grow  started 
to  get  into  their  buggy  to  go  home,  Jeff  Cow- 
art told  Grow  to  send  for  the  wire  fencing 
when  he  got  ready  for  it  as  he  had  it  there 
for  sale.  We  place  our  Judgment  on  Sut- 
ton's affidavit  for  De  Bary's  affidavit  was 
contradicted  by  an  affidavit  of  tu  Cowart  not 
only  denying  the  conversation  to  which  De 
Bary  testlfled,  but  stating  that  De  Bary  had 
taken  an  active  interest  in  behalf  of  the 
defendant  and  was  In  conversation  with  him 
at  the  courthouse  upon  the  day  of  the  trial ; 
and  the  trial  Judge  had  the  right  to  use  his 
own  preference  In  determining  this  conflict 
There  is  however,  no  contradiction  of  Sut- 
ton's two  affidavits.  If  Suttm  had  been  In- 
troduced as  a  witness,  and  had  testlfled  that 
he  saw  the  order  that  Grow  sent,  in  which 
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"the  three  rolls  of  wire  fencing"  were  specif- 
ically referred  to,  and  the  jury  believed  the 
testimony,  It  would  be  Imposalble  to  convict 
the  defendant,  becanae  there  would  not  only 
be  an  abeolute  failure  to  prove  the  animus 
furandl,  but.  on  the  contrary,  the  honesty  of 
purpose  in  a  legitimate  transaction  of  a  pur- 
chase and  sale  would  be  demonstrated  be- 
yond question. 

Though  this  evidence  may  be  in  some  sense 
Impeaching,  as  related  to  the  testimony  of 
A.  J.  Cowart,  who  says  he  received  no  such 
order  from  Grow,  it  Is  not  necessarily  wholly 
Impeaching.  It  is  a  circumstance  newly  dis- 
covered which  throws  light  upon  the  intent 
of  the  accused,  regardless  of  whether  the  tes- 
timony of  Mr.  Cowart  should  be  impeached  or 
not;  for  e\ea  if  Mr.  Cowarfs  testimony  be 
true  that  Williams  never  delivered  him  any 
such  order,  still,  if  Grow  gave  this  order  to 
his  agent  and  directed  him  to  deliver  it  to 
Cowart,  and  obtained  the  wire  fencing  upon 
the  order  in  ignorance  of  the  fact  that  his 
driver  had  not  delivered  the  order,  he  could 
not  have  had  any  intent  to  steal.  He  wenld 
have  presumed  that  the  order  was  delivered 
and  that  he  had  purchased  the  wire  fencing 
In  question,  and  the  newly  discovered  evi- 
dence of  Sutton  is  more  than  cumulative,  be- 
cause the  language  employed,  "the  three  itdls 
of  wire  fencing,"  indicates  a  previons  bargain 
in  which  the  three  rolls  of  wire  fencing  had 
been  separated  and  Identified.  As  well  said 
by  Judge  Lewis,  In  Fellows  v.  State,  114  Ga. 
233,  39  S.  E.  885:  "Although  newly  discover- 
ed evidence  may  tend  to  establish  the  truth 
of  a  material  contention,  in  direct  support  of 
which  testimony  was  introduced  at  the  trial, 
such  evidence  is  not  merely  cumulative  when 
It  relates  to  a  particular  fact  concerning 
which  no  witness  had  already  testified.  Thus, 
where  In  a  criminal  trial  the  defense  was 
alibi,  and  the  accused  introduced  witnesses 
who  testified  that  on  the  day  of  the  commis- 
sion of  tbe  crime  they  saw  the  accused  In  a 
county  other  than  that  in  which  It  was  perpe- 
trated, he  being  on  that  day  according  to  the 
testimony  of  some  of  them  at  one  place  in  the 
county  to  which  their  testimony  related,  and 
according  to  the  testimony  of  others  of  them 
at  other  places  therein,  and  according  to  the 
testimony  of  all  too  far  from  the  scen6  of  the 
offense  to  have  been  possibly  present  at  the 
time  of  its  perpetration,  newly  discovered  tes- 
.  timony  of  still  another  witness,  which  placed 
the  accused,  In  the  county  where  the  other 
witnesses  located  him  on  the  day  in  question 
at  a  diCTerent  hour  and  place  from  any  testi- 
fied to  by  them,  is  not  merely  cumulative, 
though  It  of  course  tended,  like  the  other  tes- 
timony, to  establish  the  truth  of  the  defense 
of  alibi." 

In  the  present  case  testimony  was  intro> 
duced  tending  to  show  an  latent  to  buy,  and 
not  an  Intent  to  steal.  But  the  witness  Sut- 
ton testifies  to  two  distinct  circumstance?, 


tending  like  those  introduced  to  establish  an 
innocent  Intent,  but  not  previously  testified 
to  by  any  witness.  It  appears  that  Sutton 
moved  to  Albany  a  short  time  after  the  trans- 
action involved  in  this  case,  and  that  ordi- 
nary diligence  would  not  have  ascertained 
the  facts  related  by  him,  and  his  character 
for  truthfulness  and  veracity  is  properly 
vouched  for.  The  case,  upon  the  point  of  In- 
tent, depends  entirely  upon  circumstantial 
evidence,  from  which  the  guilt  of  the  defend- 
ant msy  gravely  be  doubted.  We  therefore 
think  thst  the  court  erred  in  not  granting  a 
new  trial. 
Judgment  reversed. 


WILLIAMS  V.  STATE.    (No.  1,892.) 
(Court  of  Appeals  of  Georgia.     Oct.  26,  190S.) 
OannNAi,  Law  (J  788*)  —  Trial  —  Ikbtbuc- 

TIONS. 

Where,  in  a  prosecution  for  the  unlawful 
sale  of  whisky,  a  defendant  states  that  be,  as 
agent  for  tbe  buyer,  procured  tbe  whisky  tn  ques- 
tion from  a  named  illegal  vendor  of  liquors,  or 
blind  tiger,  and  the  allied  seller  is  not  prodnced 
as  a  witness,  the  jury  soould  be  ingtmcted,  upon 

£  roper  written  request  therefor,  that  no  witness 
I  required  to  incriminate  himself.  The  fact  that 
a  witness  is  not  ccHnpellable  to  testify  against 
himself  may  or  may  not  be  a  sufficient  explana- 
tion of  the  absmce  of  such  witness  In  a  case 
in  which  one  who  is  sccnsed  of  selling  intoxicat- 
ing liquors  relies  upon  his  statement  that  the 
intoxicating  liquor  delivered  by  him  to  a  pur- 
chaser was  not  in  fact  sold  by  him,  but  was 
procured  by  him  from  another  Individual,  iden- 
tified and  designated  b^  name,  and  whose  «z- 
istence  and  present  residence  are  unquestioned. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.   Dig.  |  788.«] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

John  Williams  was  convicted  of  an  unlaw- 
ful sale  of  Intoxicating  liquor,  and  he  brings 
error.     Reversed. 

This  case  presents  but  a  single  point.  Tbe 
defendant  was  Indicted  for  the  illegal  sale 
of  alcoholic,  spirituous,  malt,  and  Intoxicat- 
ing llquora  The  evidence  in  behalf  of  the 
state  conduced  to  show  that  be  "waited  on 
the  boys  around  town,"  and  two  witnesses 
testified  that  they  had  gotten  him  to  get 
whisky  for  them;  that  they  would  give  him 
the  money,  and  he  would  go  off,  and  be  gone 
about  20  minutes  to  a  half  hour,  and  maybe 
longer,  and  come  back  with  the  whisky;  that 
"there  are  blind  tigers  around  Mountrllle, 
and  the  way  the  boys  usually  get  whisky 
is  to  have  some  negro  like  him,  who  they 
send  for  it"  Another  witness  testified  that 
he  had  known  the  defendant  for  a  long  time 
and  had  frequently  made  him  get  whisky 
for  blm;  that  the  defendant  waited  on  "all 
the  boys  around  MountvIUe,"  carried  notes, 
ran  errands,  and  did  anything  they  wanted 
him  to  do,  and  that  when  they  wanted  whls- 
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ky  th«7  would  send  him  for  it;  tliat  be  liad 
acted  "as  a  sort  of  flunkey  for  all  of  the 
white  boys  around  Mountrille  for  long  time." 
The  defendant,  in  his  statement  to  the  Jury, 
said  tliat  be  got  the  whisky  for  tbe  witness- 
es at  the  time  that  they  had  testified  to; 
that  be  knew  where  the  blind  tigers  were, 
and  they  wouid  send  liim  for  it,  but  tliat 
he  had  never  sold  any  whislcy:  that  be  got 
tbe  whisky  from  Tom  Boddy  and  Richard 
Boddy,  and  that  they  were  in  tbe  chain-gang 
for  selling  whisky.  One  of  the  witnesses  for 
the  state  testified  that  Tom  and  Richard 
Boddy  had  been  sent  to  the  chain-gang  for 
selling  liquor. 

It  appears  from  tbe  record  that  tbe  so- 
licitor, in  bis  argument.  Insisted  that  tbe 
defendant  should  bare  had  the  two  men 
brought  from  the  chain-gang  and  made  tbem 
corroborate  his  statement  to  the  effect  that 
he  purchased  liquor  from  them  and  that  be 
was  not  tbe  seller;  tbe  argument  of  tbe  so- 
licitor, as  quoted,  being:  "Why  bad  not  tbe 
defendant  got  those  two  men  here?  He  could 
have  done  so,  because  they  are  in  the  power 
of  the  state  and  under  its  control,  and  he 
could  bare  bad  them  here  if  he  had  wanted 
tbem,  to  corroborate  bis  statement"  In  re- 
ply to  this  argument,  counsel  for  defendant 
requested  in  writing  tbe  following  charge: 
"I  charge  you,  gentlemen,  that  if  the  de- 
fendant, as  he  claimed,  was  only  acting  as 
agent  for  some  one  else,  be  could  not,  by 
subpoena,  force  or  require  the  principal  to 
disclose  under  oath  tbe  fact  that  be  sold  it 
to  the  defendant,  for  the  reason  that  no  man 
can  be  required  to  give  evidence  against  him- 
self." 

B.  A.  Jones,  for  plaintiff  in  error.  Henry 
Reeves,  Sol.,  for  the  State. 

RUSSELL,  3.  (after  stating  tbe  facts  as 
above).  We  think  tbe  court  erred  in  refus- 
ing to  deliver  the  written  request  of  counsel 
for  tbe  plaintiff  in  error.  When  the  state 
proved  that  the  defendant  took  the  money 
and  shortly  thereafter  returned  with  whis- 
ky and  delivered  it  to  tbe  purchaser,  the 
presumption  arose  that  tbe  defendant  him- 
self was  tbe  seller,  and  a  prima  facie  case 
of  guilt  was  established.  It  then  devolved 
upon  the  defendant  to  disclose,  if  be  him- 
self was  not  tbe  seller,  who  was.  He  could 
rebut  the  presumption  raised  against  him, 
either  by  sworn  testimony  or  by  bis  state- 
ment alone,  if  the  Jury  was  prepared  to  be- 
lieve it.  Having  stated  that  he  purchased 
the  whisky  as  agent  for  tbe  buyers,  and  that 
be  was  not  an  agent  of  tbe  sellers,  be  could 
corroborate  his  statement,  if  be  wished,  and 
if  it  were  In  his  power  to  so  corrolwrate  it, 
by  sworn  testimony.  When,  however,  the 
defendant  disclosed  the  parties  from  whom 
be  claimed  to  have  bought  the  whisky,  if  It 
was  proper  for  the  solicitor  to  comment  on 
their  absence,  it  was  likewise  necessary  for 


tbe  court  to  instruct  tbe  jury  the  principle 
which  was  requested,  namely,  that  no  wit- 
ness is  compellable  to  criminate  himself. 
When  an  argument  Is  being  made  which  a 
party  or  his  counsel  thinks  is  improper,  be 
can  either  object  to  tbe  argument  or  by  an 
appropriate  request  invoke  the  ruling  of 
the  court  upon  its  propriety. 

We  do  not  know  whether  objection  was 
made  to  tbe  argument,  or  not,  in  this  case, 
nor  is  it  material.  We  tbink  tbe  solicitor 
had  tbe  right  to  use  the  language  he  em- 
pk>yed  in  his  argument  But,  when  the  sole 
issue  before  the  Jury  was  whether  tUey 
would  accept  the  explanation  offered  by 
tbe  defendant  in  bis  statement  as  suflSdent 
to  rebut  the  prima  facie  case  In  behalf  of 
tbe  state,  and  when  the  argument  was  being 
made  that  the  statement  of  the  defendant 
was  probably  untrue,  because  tbe  sellers 
were  not  called  as  witnesses,  it  was  most 
material  to  tbe  defendant's  rights  that  the 
jury  should  be  told  that,  even  if  the  defend- 
ant had  procured  the  presence  of  tbe  wit- 
nesses, they  could  not  be  compiled  to  tes- 
tify. Tbe  request  was  appropriate  and  time- 
ly. It  embodied  a  principle  of  law  which 
tbe  Jury  could  and  should  have  considered 
in  connection  with  the  argument  that  tbe 
witnesses  were  absent  We  cannot  know 
what  effect  tbe  suggestion  of  tbe  solicitor 
had  upon  tbe  minds  of  tbe  jury;  but  if,  in- 
deed, tbe  absence  of  the  parties  that  tbe 
defendant  claimed  to  be  tbe  sellers  caused 
tbe  jury  to  disbelieve  the  defendant's  state- 
ment, it  is  probable  that  if  tbe  jury  had 
been  Informed  that,  even  if  the  witnesses 
were  present,  they  could  not  be  made  to 
testify,  this  consideratlou  would  have  de- 
tracted greatly  from  tbe  weight  attached  to 
tbe  circumstance  of  their  absence. 

Judgment  reversed. 


HERCULES   MFG.   CO.   v.   ROBINSON. 

(No.  1,242.) 

(Court  of  Appeals  of  Georgia.    Oct  26,  190&) 

Appeal  and  Ebbob  (8  1005*)— Rnvntw— Vra- 

DICT. 

This  case  involves  solely  a  qnestion  of  fact. 
The  finding  of  the  jury,  with  the  approval  of 
the  trial  judge,  has  conclusively  settled  that, 
and  this  court  has  no  jurisdiction  to  interfere. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3948-3950;  Dec  Dig.  i 
1005.*] 

(Syllabus  by  the  Coutt) 

Error  from  City  Court  of  Nashville;  H.  B. 
Feeples,  Judge. 

Action  between  tbe  Hercules  Manufactur- 
ing Company  and  J.  B.  Robinson.  From  the 
judgment,  tbe  company  brings  error.  Af- 
firmed. 

W.  G.  Harrison,  for  plaintiff  in  error.  J. 
W.  &  Watts  Powell,  for  defendant  in  error. 

.  POWELL,  J.    Judgment  affirmed. 
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JORDAN,  Tax  Collector,  ▼.  FRANKLIN  et  ol. 

(Supreme  Conrt  of  Georgia.    Oct.  14,  190&) 
Statutks  (I  63*)— Effect  of  ToTix  Invalid- 

ITT. 

Where,  alter  the  paasage  of  the  act  of 
1906  (Acts  1905,  p.  425),  bat  before  the  amend- 
ing  act  of  1900  (AcU  1906,  p.  61),  which  made 
provision  to  cure  the  unconstitntional  feature 
of  the  former  act,  as  ruled  in  Brown  v.  South- 
em  Railway  Company,  125  Ga.  772,  54  S.  EX 
7^,  a  local  election  to  authorize  the  levy  and 
collection  of  an  educational  tax  in  a  school  dis- 
trict was  held,  being  then  without  constitutional 
authority,  it  did  not  warrant  the  assessment  and 
collection  of  such  a  tax. 

lEA.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  I  63* ;  0>iistituUonal  Law,  Cent.  Dig.  | 
47.] 

(Syllatnia  by  the  Coart) 

Error  from  Superior  Court,  PUte  County; 
K.  3.  Reagan,  Judge. 

Action  by  J.  O.  Franklin  and  others  against 
M.  K.  Jordan,  tax  collector.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  AX- 
flrmed. 

B.  0.  Armlstead,  for  plaintiff  in  error.  O. 
J.  Lester  and  0.  T.  Lester,  for  defendants 
in  error. 

LUlfPKIN,  J.  Franklin  and  others,  suing 
in  tlieir  own  right  and  in  behalf  of  any  oth- 
er citizens  and  taxpayers  who  might  come 
in  and  be  made  parties,  brought  their  equi- 
table petition  against  Jordan,  as  tax  collect- 
or of  Pike  county,  to  enjoin  the  collection  of 
certain  taxes  sought  to  l>e  levied  and  col- 
lected In  the  MeansviUe  district  for  school 
purposes,  under  the  act  of  the  Legislature 
approved  December  23,  1905.  The  presiding 
Judge  granted  an  interlocutory  injunction, 
and  the  defendant  excepted. 

The  election  in  regard  to  imposing  a  local 
tax  In  the  school  district  was  held  after 
the  passage  of  the  act  of  August  23,  1905 
(Acts  1905,  p.  425),  but  before  the  passage  of 
the  act  of  August  21,  1906  (Acts  1906,  p.  61). 
In  Brown  v.  Southern  Ry.  Co.,  125  Ga.  772, 
54  S.  E.  729,  It  was  held  that  the  act  of  1905 
(Acts  1905,  p.  425),  in  so  far  as  it  provided 
for  the  levying  and  collection  of  a  local  tax 
by  school  districts,  was  unconstitutional. 
In  Grlffln  v.  Brooks,  129  Ga.  698,  700,  59  S. 
E.  902,  It  was  said  that  an  election  for  local 
taxation  in  a  school  district,  held  under  the 
act  of  1905,  l>ecame  of  no  avail  when  that 
portion  of  the  act  was  declared  unconstitu- 
tional, and  that,  in  order  to  have  local  dis- 
trict taxation,  an  election  for  that  purpose 
would  be  necessary  In  accordance  with  the 
curative  act  of  1906.  While  this  may  not 
have  been  essential  to  the  decision  of  the 
case  then  under  consideration,  it  was  follow- 
ed and  directly  ruled  in  the  case  of  Dolyln 
V.  Lewis,  131  Ga.  29,  61  S.  E.  913.  In  Sel- 
lers V.  Cox,  127  Ga.  246,  66  S.  E.  284,  it  was 
suggested  that  there  might  be  a  case  of  es- 
toppel from  contesting  the  levy  and  collec- 


tion of  a  tax  under  a  law  subsequently  found 
to  be  unconstitutional ;  but  the  actual  ruling 
was  that  the  act  then  under  consideration 
was  unconstitutional,  and  that  the  piaintifCs 
were  not  estopped.  The  difference  between 
irregularities  In  an  election  under  a  valid 
legisiatiTe  enactment  and  a  case  where  the 
provision  of  the  act  on  which  the  election 
was  based  was  unconstitutional  and  confer- 
red no  authority  to  hold  an  election,  was 
clearly  pointed  out  It  is  unnecessary  to 
discuss  whether  a  case  might  arise  in  which 
parties  would  be  estopped  from  urging  the 
unconstitutionality  of  an  act  of  the  Legisla- 
ture. In  the  case  at  bar,  certainly,  no  estop- 
pel Is  shown  as  against  some  of  the  plain- 
tiffs. 

The  proceeding  was  on  behalf  of  the  plain- 
tiffs and  other  taxpayers  who  might  Join 
with  them.  The  presiding  Judge  granted  the 
interlocutory  injunction,  Instead  of  refusing 
it,  as  in  Irvin  v.  Gregory,  86  Ga.  606,  13  S. 
E.  120.  In  the  opinion  in  that  case  it  was 
also  stated  that  the  suit  was  not  brought  on 
behalf  of  the  citizens  generally,  but  for  the 
separate  benefit  and  protection  of  the  plain- 
tiffs, and  the  failure  to  advertise  was  there 
treated  as  an  irregularity.  None  of  the  oth- 
er grounds  urged  against  the  grant  of  the 
interlocutory  injunction  are  such  as  to  show 
it  to  be  erroneous  and  require  a  reversal. 
The  views  above  expressed  being  controlling 
in  their  character,  the  exceptions  taken  to 
rulings  In  regard  to  the  admission  of  certain 
evidence  will  not  be  discussed  in  detail. 

Judgment  affirmed.    All  the  Justices  concur. 


SMITH  V.  GEORGIA  R.  &  BANKING  CO. 
(Supreme  Court  of  Georgia.    Oct.  14,  1908.) 

1.  Evidence  (8  442*)— Parol  Evidence  Af- 
fecting Writings — Releases. 

Where  one  who  has  suffered  a  personal  in- 
jury on  a  railroad  received  from  the  agent  of 
the  companies  operating  '  such  road  $1,750  in 
settlement,  and  gave  to  him  a  receipt  anjl  con- 
tmct  discbandng  and  relinquishing  the  original 
company  and  its  lessees  from  all  claims  for  dam- 
ages, of  every  kind,  nature,  and  character,  grow- 
il^t  out  of  or  incident  to  such  iujury,  such  per- 
son could  not  afterwards  repudiate  or  rescind 
the  contract  by  alleging  that,  when  the  agent 
obtained  it,  he  agreed  that  at  the  time  of  deliv- 
ering it  to  the  lessee  companies  he  would  ob- 
tain from  them  a  writing  stating  that,  if  the  in- 
juries to  the  plaintiff  proved  more  than  of  a 
merely  trivial  character,  an  additional  amount 
in  accordance  with  said  injuries  would  be  paid, 
and  that  the  agent  transmitted  the  receipt  and 
acquittance,  but  did  not  obtain  the  additional 
paper,  as  he  had  promised  to  do. 

[Bd.    Note.— For  other  cases,    see   Evidence, 
Dec.  Dig.  S  442.*] 

2.  Evidence  (|  442*)- Parol  Evidence  Af- 
fecting Writings— Releases. 

A  ^rol  promise  to  add  terms  to  a  com- 
plete written  contract  is  different  from  an  agree- 
ment not  to  deliver  a  paper  except  upon  the  l>ap- 
pening  of  some  event ;  and  this  case  differs 
from  those  of  Hansford  v.  Freeman,  90  Ga.  376, 
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27  S.  E.  70C,  and  Moore  v.  Farmers'  Mutual 
Ins.  Ass'n,  107  Ga.  199,  33  S.  B.  65. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  442.*] 

3.  Reix&sb  (f  15*) — Pebsonal  Injuries — Set- 
ting Aside— Incapacity  to  Contbact. 

While  the  petition  contains  certain  allega- 
tions touching  the  unfitness  of  the  plaintiff  to 
transact  buriness  when  she  made  a  contract  ot 
settlement,  on  account  of  personal  injuries  which 
she  had  received,  yet,  taken  as  a  whole,  the  al- 
legations show  that  she  understood  the  situation 
and  the  instrument  which  she  was  signing,  and 
that  she  negotiated  in  parol  for  an  additional 
stipulation  to  be  afterwards  made. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  S  30;   Dec.  Dig.  S  15.*] 

4.  Release  (§  43*)— Pleading- Dehubbeb. 

Where  the  petition  discloses  that  the  real 
cause  of  complaint  was  because  of  an  alleged 
parol  promise  to  supplement  a  complete  written 
contract,  it  will  not  be  saved  from  a  demurrer 
by  reason  of  the  allegations  in  regard  to  the 
plaintiff's  condition  arising  from  the  injury  and 
the  medicines  administered  to  alleviate  pain,  or 
the  insistence  of  the  agent  of  the  railroad  com- 
pany in  effecting  a  settlement. 

[E2d.  Note.— For  other  cases,  see  Release,  Dec. 
Dig.  i  43.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Taliaferro 
County;    H.  G.  Lewis,  Judge. 

Action  by  Ix)la  Lou  Smith  against  the 
Georgia  Railroad  &  Banking  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Lola  Loa  Smith  brought  suit  against  the 
Georgia  Railroad  &  Banking  Oompany,  al- 
leging In  brief  as  follows:  On  June  10,  1905, 
she  was  a  passenger  on  the  railroad  of  the 
defendant  The  train  was  composed  partly 
of  passenger  cars  and  partly  of  freight  cars. 
A  car  In  front  of  the  one  occupied  by  her 
and  other  passengers  was  loaded  with  flour 
beyond  Its  capacity  and  safety.  It  was  also 
old  and  of  defective  and  worn  material.  A 
part  of  this  car  broke,  obstructing  the  track, 
and  violently  stopping  the  cars  following  It. 
The  passengers  were  thrown  from  their 
seats,  and  the  plaintiff  was  severely  injured 
causing  pain  and  suffering,  and  also  pecuni- 
ary loss,  which  was  set  out.  The  effect  of 
the  Injury  was  such  as  to  prostrate  her  for 
weeks  after  the  accident  It  was  necessary 
to  administer  opiates  and-  anodynes  to  her 
to  alleviate  the  pain.  The  effect  of  all  this 
was  to  totally  unfit  her  for  the  transaction 
of  any  business.  While  she  was  thus  situat- 
ed, she  was  approached  by  the  agent  of  the 
Louisville  &  Nashville  Railway  Company  and 
the  Atlantic  Coast  Line  Railway  Company, 
lessees  of  the  defendant  company,  to  settle 
and  arrange  her  claim  for  damages.  She 
suggested  delay,  but  he  continued  to  visit  her 
and  to  Insist  on  a  settlement,  stating  that  it 
was  merely  temporary,  and  to  pay  her  for  a 
temporary  injury,  and  If  her  Injury  proved 
permanent,  or  of  a  severer  nature  than  was 
known  to  her,  the  payment  would  be  supple- 


mented by  the  company,  and  thl&  settlement 
would  not  prevent  such  a  coarse'  or  demand, 
and  that  he  would  at  once  go  to  Augusta  and 
get  the  authorities  of  the  lessees  to  make 
such  an  agreement  when  he  delivered  her  re- 
ceipt He  did  not  go  to  Augusta,  but  deliver- 
ed her  receipt  without  obtaining  such  agree- 
ment. She  received  |1,750,  and  gave  the 
lessees  a  receipt  for  her  dalm.  "She  claims 
that  this  was  a  fraud  upon  her,  and  should 
not  prevent  her  making  a  freer  and  reasona- 
ble recovery  In  this  suit,  and  shows  that 
her  gross  damages  by  the  negligence  of  said 
company  are  $10,000,  and  she  prays  a  judg- 
ment for  said  sum,  less  the  $1,750."  Before 
filing  suit  she  tendered  to  the  lessees  the  $1,- 
750  which  she  had  received,  with  Interest,  but 
it  was  refused.  The  agent  of  the  company 
who  approached  her  for  a  settlement  was  noti- 
fied by  her  nurses  and  attendants  that  she 
was  not  In  a  mental  and  physical  condition 
to  attend  to  any  business,  but  he  Insisted  on 
an  Interview  or  settlement  He  stated  to  her 
that  when  he  delivered  this  receipt  to  the  au- 
thorities of  the  lessee  companies  he  would 
at  the  same  time  obtain  from  them  a  writing 
In  which  It  would  be  stated  by  them  that. 
If  the  Injuries  of  the  plaintiff  proved  more 
than  of  a  merely  trivial  character,  an  addi- 
tional amount  In  accordance  with  said  Inju- 
ries would  be  paid  to  her.  He  said  that  be 
would  not  send  the  agreement  by  mall,  but 
that  he  would  carry  it  In  person  to  the  au- 
thorities, and  have  them,  when  he  delivered 
the  receipt  give  in  return  a  writing  to  the 
effect  of  his  agreement  She  was  Induced  by 
said  agreement  upon  the  part  of  the  agent 
"to  give  him  said  receipt  to  transmit  to  the 
said  lessee  companies,  to  rely  upon  his  re- 
turn to  her  of  the  agreement  In  writing  he 
was  to  get  from  said  companies.  PlalntltC 
claims  and  avers  that  when  said  agent  un- 
dertook, as  herein  set  forth,  that  the  said  re- 
ceipt by  its  terms  and  the  terms  of  the  agree- 
ment was  not  to  be  delivered  without  first 
obtaining  the  written  agreement  from  said 
companies,  which  he  undertook  to  obtain 
for  her,  and  hence  the  delivery  of  the  same 
was  not  proper  or  efficacious.  •  *  •  ghe 
claims  and  avers  that  under  said  circumstan- 
ces, and  also  the  promise  of  said  agent,  who 
told  her  that  be  came  to  her  not  only  as  the 
agent  of  said  company  but  as  her  friend,  It 
would  be  unjust  and  unfair  to  hold  her  to 
said  receipt" 

The  release  signed  by  the  plaintiff  was  as 
follows:  "$1,750.  Atlanta,  Ga.,  July  18. 
1905.  Received  of  the  Georgia  Railroad  (un- 
der which  style  the  Louisville  &  Nashville 
Railroad  Company  and  the  Atlantic  Coast 
Line  Railroad  Company,  as  lessees,  operate 
the  Georgia  Railroad  &  Banking  Company), 
through  W.  L.  Kendrlck,  Its  agent  the  sum 
of  seventeen  hundred  and  fifty  dollars  ($1,- 
750);    and  In  consideration  of  said  sum  I 
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liereby  acquit,  discharge,  and  release  tbe  said 
Oeorgla  Railroad  &  Banking  Company,  the 
Louisville  &  Nashville  Railroad  Company, 
and  the  Atlantic  Ooast  Line  Ralhroad  Com- 
pany for  all  claims  for  damages  of  every 
kind,  nature,  and  character,  growing  ont  of 
or  Incident  to  personal  injuries  sustained  by 
me  while  a  passenger  of  said  Georgia  Rail- 
road on  its  Washington  Branch,  between  tbe 
stations  of  Bamett  and  Sharon,  in  the  derail- 
ment of  the  train  known  as  No.  43,  June  10, 
1905." 

The  defendant  demurred  generally  to  the 
petition.  The  demurrer  was  sustained,  and 
the  plaintiff  excepted. 

F.  H.  Coll^  and  Jno.  A.  Beeeley,  for  plain- 
tiff In  error.  Jos.  B.  &  Bryan  Ctunmlng, 
Park  &  Park,  and  Hawes  Cloud,  for  defend- 
ant In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1,  2.  It  is  a  familiar  rule  that  plead- 
ings are  to  be  construed  most  strongly  against 
the  pleader.  In  one  portion  of  the  petition 
there  is  a  somewhat  vague  reference  in  regard 
to  "when  said  agent  undertook,  as  herein 
set  forth,  that  tbe  said  receipt  by  its  terms 
and  the  terms  of  the  agreement  was  not  to 
be  delivered  without  first  obtaining  the  writ- 
ten agreement  from  said  companies,  which  he 
undertook'  to  obtain  for  ber,  and  hence  the 
delivery  of  same  was  not  proper  or  effica- 
<lous."  But  this  Is  not  a  direct  allegation 
that  the  relinquishment  was  not  to  be  deliv- 
ered except  upon  a  condition.  The  expres- 
sion, "when  said  agent  undertook,  as  herein 
set  forth,"  etc.,  makes  this  entire  statement 
dei)end  on  what  had  been  set  forth  "herein" ; 
and  nowhere  in  the  petition  was  it  alleged 
distinctly  that  the  delivery  of  the  release,  or 
its  taking  effect,  was  made  conditional  up- 
on the  obtaining  of  the  counter  agreement. 
There  is  a  clear  distinction  between  giving 
to  a  person  a  paper  to  be  delivered  to  another 
upon  the  fulfillment  of  some  condition,  and 
not  otherwise,  and  the  making  of  a  written 
agreement,  with  a  parol  promise  to  give  a 
counter  agreement,  changing  or  modifying  Its 
plain  terms.  In  the  one  case,  the  theory  is 
that  the  agreement  has  never  been  delivered 
In  the  legal  sense.  In  the  other,  it  has  been 
(consummated),  but  with  a  parol  agreement 
for  the  adding  of  other  terms  to  the  contract 
An  agreement  of  the  latter  character  violates 
tbe  rule  against  changing  or  supplementing  a 
written  agreement,  which  is  complete  on  Its 
face,  by  parol  evidence.  The  plaintiff  did 
not  allege  that  the  relinquishment  was  in- 
trusted to  the  agent  to  be  delivered  only  In 
tbe  event  of  the  making  and  returning  to 
her  of  an  additional  written  agreement  from 
tbe  other  parties,  or  that  if  they  declined  to 
make  such  an  agreement  the  relinquishment 
was  not  to  be  delivered  at  all,  or  was  to  be 
rettirned  to  her.  The  contract  was  complete 
on  its  face,  and  was  a  relinquishment  on  ac- 
count of  all  damages  sustained  by  her.    She 


received  a  consideration  and  delivered  the 
paper.  She  did  not  allege  that  she  received 
11,750  upon  condition  that  it  should  be  re- 
turned if  the  other  parties  did  not  give  her 
a  counter  agreement  Apparently  she  receiv- 
ed that  sum  of  money  absolutely,  and  gave 
to  the  agent  the  contract  of  release.  The 
money  was  hers,  and  the  relinquishment  was 
to  be  "transmitted"  to  the  other  parties,  and 
was  delivered  to  their  agent  Construing  tbe 
petition  under  tbe  rule  to  which  reference 
has  been  made  above,  there  was  a  complete 
payment  and  relinquishment  but  tbe  agent 
of  the  other  parties  agreed  to  get  them,  when 
he  delivered  the  release  to  them,  to  give  her 
another  writing,  the  effect  of  which  would  be 
to  practically  annul  the  rellnquislunent  con- 
tained In  the  Instrument  signed  by  her.  A 
petition  setting  forth  such  facts  was  demur- 
rable. Moreover,  there  was  no  direct  state- 
ment that  the  agent  was  acting  for  both  par- 
ties in  regard  to  the  delivery  of  the  receipt 
or  release.  He  approached  her  as  the  agent 
of  the  adverse  party,  for  the  purpose  of  mak- 
ing a  settlement  with  her ;  and,  while  he  said 
he  was  her  "friend,"  be  was  the  agent  of  tbe 
other  parties,  and  evidently  dealt  with  her 
as  such.  What  has  been  said  readily  distin- 
guishes this  case  from  Hansford  v.  Freeman, 
99  Ga.  376,  27  S.  E.  706,  and  Moore  v.  Farm- 
ers' Mutual  Ins.  Ass'n,  107  Ga.  199,  33  S.  B. 
65,  and  similar  cases. 

3,  4.  The  allegations  of  the  petition  are  In- 
sufilclent  to  show  a  case  of  fraud  or  incapac- 
ity to  contract  which  would  authorize  the 
setting  aside  of  the  written  agreement.  It 
Is  alleged  that  the  plaintiff  was  prostrated  by 
the  injury,  that  it  was  necessary  to  admin- 
ister opiates  and  anodynes  to  her  to  alleviate 
the  pain,  that  "the  effect  of  all  this  was  to 
totally  unfit  her  for  the  transaction  of  any 
business,"  and  that  she  proposed  to  delay  the 
settlement  but  the  agent  of  the  lessees  of 
the  defendant  urged  It  Had  the  petition 
stopped  with  reliance  upon  a  fraudulent  tak- 
ing advantage  of  her  condition,  with  sufficient 
allegations  of  fact  as  to  the  fraud  or  in- 
capacity to  contract,  there  would  have  been 
more  merit  in  the  effort  to  set  aside  the  con- 
tract ;  but,  when  taken  as  a  whole,  it  is  evi- 
dent that  the  real  trouble  is  not  on  account  of 
incapacity  on  the  part  of  the  plaintiff  tb  con- 
tract but  because  she  contends  that  the  agent 
of  the  other  parties  did  not  comply  with  a 
verbal  promise  made  by  him  in  connection 
with  the  contract  So  far  from  showing  a 
mental  and  physical  Inability  to  make  a 
trade,  If  she  could  enforce  the  parol  promise 
alleged  to  have  been  made  to  her  by  the 
agent,  she  would  have  received  $1,750  and 
have  given  a  receipt  and  relinquishment  spec- 
ifying that  "I  hereby  acquit,  discharge,  and 
release  the  said  Georgia  Railroad  &  Banking 
Company,  the  Louisville  &  Nashville  Rail- 
road Company,  and  the  Atlantic  Coast  Line 
Railroad  Company  for  all  claim  for  damages 
of  every  kind,  nature,  and  character  growing 
out  or  incident  to  personal  injuries  sustain- 
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ed  by  me,"  and  yet  she  wonld  bave  an  agree- 
ment In  return  wblch  would  practically  nnll- 
ify  tbe  rellnqnishment  of  "all  claims  for 
damages,"  and  make  tbe  payment  of  $1,760 
only  for  "trlTlal"  damages,  leaving  ber  to  get 
as  mncb  more  as  sbe  could  if  her  Injuries 
proved  more  than  trivial  or  temporary.  Such 
a  trade  would  certainly  indicate  no  mental 
Incapacity.  There  is  no  denial  that  she  knew 
the  contents  of  the  paper  signed  by  her,  and 
understood  that  on  Its  face  it  was  a  complete 
rellnqulBhment  of  her  claims,  or  that  she 
was  receiving  $1,750  when  she  signed  it  Ac- 
cording to  ber  petition,  the  real  trouble  was 
that  she  made  a  complete  written  contract, 
and  now  claims  to  supplement  it  with  a  parol 
promise  on  the  part  of  the  agent  of  the  other 
partlea  Taken  as  a  whole,  the  petition  sets 
out  no  such  case  of  incapacity  to  contract  or 
fraud  as  would  authorize  the  setting  aside 
of  the  agreement 

Judgment  affirmed.    All  tbe  Justices  con- 
cnr,  except  HOLOEN,  J.,  disqualified. 


BAILET  V.  STATE.    (No.  1,351.) 
(Court  of  Appeals  of  Georgia.    Oct  26,  1908.) 

GanciNAi,  Law— Appeai/— Revibw. 

No  error  of  law  la  complained  of,  and  the 
verdict  is  supported  by  the  evidence. 
(Syllabua  by  the  Ck>nrt) 

Error  from  Superior  Court,  Mclntosb 
Cktunty;  P.  E.  Seabrook,  Judge. 

Solomon  Bailey  was  convicted  of  crime, 
and  be  brings  error.    Affirmed. 

Kenan  &  Crawford,  for  plaintiff  in  error. 
N.  J.  Norman,  Sol.  Gen.,  and  Edwin  A.  Coh- 
en, for  the  State. 

HILI^  O.  J.    Judgment  affirmed. 


ORR  V.  STATE.    (No.  1,350.) 
vConrt  of  Appeals  of  Geor^a.    Oct  26,  1908.) 

1.  Cbiminai  Ii4.w  (J  941*)— New  TaiAi— New- 
ly DiscovEBED  Evidence — CnunXiATivB  ob 
Impeaching. 

Evidence  of  one  alleged  to  have  been  shot, 
and  for  the  shooting  of  whom  a  defendant  has 
been  convicted,  that  he  was  neither  shot  nor 
shot  at  by  the  accused  at  the  time  and  place  al- 
leged in  the  indictment,  and  in  fact  that  he  nev- 
er had  been  shot  at  by  any  person  In  his  life,  is 
not  merely  camulative  and  Impeaching,  but 
goes  to  the  substantial  Justice  of  the  case ;  and, 
where  the  affiant's  character  is  properly  vouched 
for,  such  testimony  tends  to  show  that  the  ver- 
dict reached  was  the  result  of  grave  mistake  or 
willful  pei^ory,  and  leads  to  the  conclusion  that 
a  different  result  may  be  reached  on  another 
trial. 

[EJd.  Note. — ^For  other  casps,  see  Criminal 
Law,  Cent  Dig.  U  2328-2330;  Dec.  Dig.  i 
941.*] 

2.  Criuinai.  Law  (9  039*)  —  New  Tbial  — 
Newly  Discovebed  Evidence— Diugence. 

While  motions  for  new  trial  upon  the 
ground  of  newly  discovered  evidence  are  not  to 


be  favored,  and  new  trials  should  not  be  granted 
becanse,  subsequently  to  the  trial,  facts  have 
been  ascertained  which,  in  the  ezerdae  of  ordi- 
nary diligence,  could  have  been  discovered  be- 
fore the  trial,  still  whether  diligence  used  was 
ordinary  or  less  than  ordinary  must  be  deter- 
mined m  each  case  by  comparing  the  conduct 
under  consideration  with  that  of  the  ordinary 
man  under  similar  circumstances.  Ordinary  dil- 
igence is  affected  by  one's  surroundings  and  at- 
tendant circumstances. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  §  2318;   Dea  Dig.  i  939.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  C!ourt,  Coweta  Comi- 
ty; B.  W.  Freeman,  Judge. 

Henry  Orr  was  convicted  of  shooting  anoth- 
er, and  be  brings  error.    Beversed. 

W.  L.  S  tailings  and  J.  O.  Newman,  for 
plaintiff  in  error.  J.  B.  Terrell,  SoL  Gen., 
for  tbe  State. 

BUSSELL,  J.  Tbe  defendant  In  tbe  court 
below  was  convicted  of  shooting  at  another. 
He  filed  a  motion  for  new  trial  upon  general 
grounds,  which  was  thereafter  amended  by 
the  addition  of  a  ground  Insisting  upon  new- 
ly discovered  evidence.  Tbe  motion  for 
new  trial  was  overruled,  and  be  excepted. 
In  the  indictment,  which  was  for  asaaalt 
with  intent  to  murder.  It  was  alleged  that 
tbe  defendant  shot  one  Albert  Ball  with  a 
pistol.  Upon  tbe  trial  witnesses  swore  that 
the  defendant  Orr,  nof  only  shot  at  Albert 
Ball  three  times,  and  hit  him  in  tbe  leg,  but 
that  Ball  was  shot  to  tbe  ground.  Tbe  evi- 
dence also  showed  that  Orr  and  Albert  Ball 
bad  a  personal  encounter  prior  to  tbe  shoot- 
ing, and  that  Orr  also  had  a  difficulty  with 
Bobert  Ball,  a  brother  of  Albert  Ball.  Tbls 
was  the  case  on  the  part  of  the  state.  Tbe 
defendant  made  a  statement  to  tbe  Jury,  in 
which  be  averred  that  he  never  shot  at  Al- 
bert Ball,  though  be  admitted  having  a 
difficulty  with  Bobert  Ball,  and  stated  that 
he  shot  at  Bobert  Ball  after  Bobert  shot  at 
him. 

If  the  case  rested  upon  the  general  grounds 
alone,  the  decision  of  the  Judge  of  the  su- 
perior court  in  refusing  a  new  trial  would 
have  been  right  We  think,  however,  that 
tbe  court  erred  In  not  granting  a  new  trial 
upon  tbe  ground  of  newly  discovered  evi- 
dence^ In  support  of  this  ground  of  the  mo- 
tion tile  movant  produced  the  affidavit  of 
Albert  Ball,  the  person  alleged  to  have  been 
shot  in  which  be  swore  that  not  only  bad 
the  defendant  never  shot  at  him  or  shot  him, 
but  that  as  a  matter  of  fact  he  had  never 
been  shot  at  in  his  life  by  any  one.  Two 
questions  are  to  be  ccnsldered  In  the  deter^ 
mlnation  of  tbe  sufficiency  of  the  newly 
discovered  evidence  as  presented  by  tbe  rec- 
ord. In  tbe  first  place,  should  the  motion  i 
bave  been  refused  because  tbe  newly  dis- 
covered evidence  was  merely  cumulative  and 
impeaching?     Nothing  is  better  settied,  of       i 
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course;  Oian  tliat  in  sncb  a  case  a  new  trial 
will  not  be  granted.  In  the  case  at  bar,  how- 
ever, wblle  the  evidence  was  Impeaching,  so 
far  as  it  related  to  the  testimony  In  behalf 
of  the  state  delivered  npon  the  trial,  it  was 
more  than  comolatlve.  If  the  witnesses  had 
merely  sworn  that  Henry  Orr  shot  at  Albert 
Ball,  we  might  fell  considerable  reluctance 
In  granting  a  new  trial,  because  It  wonld  be 
possible  for  Albert  Ball  to  have  been  shot  at, 
if  he  was  not  hit,  without  being  conscious  of 
the  fact ;  but  the  testimony  In  behalf  of  the 
state  went  further,  and  the  witnesses  not 
only  swore  that  Albert  Ball  was  shot  at, 
but  they  proceeded  to  particularize  by  say- 
ing he  was  hit  In  the  leg.  When,  therefore, 
the  party  alleged  to  have  been  shot  and  bit 
In  the  leg  comes  forward  and  swears  he  nev- 
er was  hit  at  all,  and  that  the  occurrence  of 
which  the  state's  witnesses  testified  never 
transpired,  the  newly  discovered  evidence 
does  not  come  within  the  class  of  evidence 
merely  cumulative  and  impeaching,  but  goes 
to  the  substantial  Justice  of  the  case.  If 
this  testimony  Is  true,  the  verdict  of  the  jury 
finding  the  defendant  guilty  was  either  due 
to  a  gross  mistake  or  to  willful  perjury. 
While  courts  are  always  reluctant  to  grant 
new  trials  upon  the  ground  of  newly  discov- 
ered evidence,  this  ground  not  being  a  favor- 
ite of  the  law,  still  one  of  the  tests  to  be  ap- 
plied to  such  evidence  (no  less  than  the  deter- 
mination of  the  question  as  to'  whether  it  is. 
cumulative  and  Impeaching)  is  whether  the 
newly  discovered  evidence  would  likely  pro- 
duce a  different  result  upon  another  trial. 
In  other  words,  with  evidence  before  another 
jury  from  the  person  alleged  to  have  been 
shot  tliat  he  never  had  been  shot,  is  It  like- 
ly that  this  defendant  would  be  convicted? 

It  was  insisted,  however,  that  the  newly 
discovered  evidence  did  not  authorize  the 
grant  of  a  new  trial,  because  It  could  have 
been  obtained  upon  the  trial  by  the  exercise 
of  ordinary  diligence.  We  concur  in  the 
proposition  that  a  motion  for  new  trial 
based  upon  the  ground  of  newly  discovered 
evidence  should  be  refused  when  It  appears 
that  by  ordinary  diligence  before  the  trial 
the  true  facts  could  have  been  ascertained, 
and  we  have  had  occasion  several  times  to 
advert  to  the  fact  that  it  Is  frequently  re- 
markable how  much  of  what  could  sooner 
liave  been  ascertained  can  be  discovered  by 
the  losing  party  after  a  verdict  has  been  ren- 
dered against  him;  but  whether  ordinary 
diligence  was  exercised  In  a  special  case  is 
to  be  determined  by  the  peculiar  facts  and 
drcumstances  of  each  particular  case  for  it- 
self. What  might  be  ordinary  diligence  un- 
der a  certain  state  of  facts  might  fall  far 
short  of  It  under  different  circumstances. 
In  every  case,  tbe  exercise  of  ordinary  dili- 
gence or  its  alraence  Is  to  be  determined  by 
comparing  the  conduct  under  consideration 
with  that  of  an  ordinary  man  under  similar 


circumstances,  and,  indeed,  in  some  contin- 
gencies. Inaction  may  be  the  result  of  cir- 
cumstances such  as  would  cause  every  other 
ordinary  man  likewise  to  be  inactive,  in 
the  present  case,  no  matter  how  diligent  the 
defendant  or  his  counsel,  they  could  hardly 
have  anticipated  that  the  witness  Albert 
Ball  would  testify  as  be  has  sworn  since 
the  trial.  Even  If  tbe  defendant  knew,  as  a 
matter  of  fact,  that  he  had  never  shot  at  Al- 
bert Ball,  he  would  naturally  have  presumed 
from  tbe  circumstances  that  Albert  Ball  was 
prepared  to  testify  that  he  had.  The  in- 
dictment alleged  that  he  shot  Albert  Ball, 
and  one  ordinarily  would  have  supposed  that 
Albert  Ball  would  testify  to  this  fact  In  re- 
ply to  the  argument  that  he  could  have  seen 
Albert  Ball  In  advance  of  the  trial,  and  have 
ascertained  ttiat  Albert  would  swear  to  the 
contrary,  we  will  only  say  that,  whllb  It  is 
proper  to  ascertain  in  advance  of  the  trial 
what  each  witness  intends  to  testify,  still 
neither  law  nor  the  purest  ethics  encourage 
too  great  an  Intimacy  or  too  frequent  private 
conferences  with  witnesses  subpoenaed  by 
one's  antagonist  Measuring  the  conduct  of 
the  defendant  and  his  counsel  by  what  we 
apprehend  would  be  the  conduct  of  an  or- 
dinarily diligent  man,  we  do  not  doubt  that 
the  defendant  expected  Albert  Ball  to  be 
present  at  court,  and  presumed  that  he 
would  testify  adversly  to  Us  interest,  instead 
of  in  his  favor.  For  this  reason  we  thinly 
that  the  plaintiff  in  error  and  his  counsel 
were  not  preduded  by  lack  of  ordinary  dili- 
gence from  baving  the  newly  discovered  evi- 
dence of  the  person  alleged  to  have  been 
shot  considered  by  another  Jury. 
Judgment  reversed. 


CONDON  V.  TOWN  OF  JESOP.  (No.  1,894.) 
(Court  of  Appeals  of  Georgia.  Oct  26,  1908.) 
OouBTB  (S  190*)— BoifD— VAtiDrrr. 

The  act  of  1902  (Acts  1902,  p.  105)  re- 
quires In  explicit  and  express  terms  that  one 
who  seeks  a  writ  of  certiorari  to  review  and 
correct  the  Judgment  of  a  manicipal  court,  in 
the  absence  of  an  affidavit  in  forma  pauperis, 
shall,  as  a  condition  precedent  to  an  lasaance  of 
the  writ,  first  file  with  tbe  clerk,  or,  if  no  clerk, 
with  the  judge  of  the  mnnicipal  court,  .a  bond 
payable  to  the  municipal  corporation  under 
which  such  court  exists,  approved  by  said  clerk 
or  judge,  as  the  case  may  be,  conditioned  for 
the  personal  appearance  of  the  plaintiff  in  cer- 
tiorari to  abide  the  final  judgment  of  said  court 
or  of  the  superior  court  in  such .  case.  The 
execution,  filing,  and  approval  of  such  bond 
must  affirmatively  appear  in  the  application  for 
the  writ  before  the  clerk  of  the  superior  court 
is  authorized  to  issue  the  same,  A  bond  ap- 
proved by  the  judge  of  a  manicii>al  court,  al- 
thongh  in  other  respects  valid,  is  not  a  suffi- 
cient compliance  with  the  statutory  requirement, 
where  it  appears  from  the  record  that  there  was 
a  clerk  of  tbe  municipal  court  when  tlie  bond 
was  approved  by  the  judge. 

[Ed.  Note.— For  other  cases,  see  Courts.  Dec. 
Dig.  i  190.»] 

(Syllabus  by  the  Court) 
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Error  from  Snperlor  Court,  Wayne  Coun- 
ty;  T.  A.  Parker,  Judge. 

J.  F.  Condon  was  convicted  In  the  mayor's 
court  of  the  town  of  Jesup  of  a  violation  of 
an  ordinance  of  tbat  town,  and  sued  out  a 
writ  of  certlorarL  Prom  a  Judgment  dla- 
mlBSlng  tbe  certiorari,  Condon  brings  error. 
Affirmed. 

Bennet  &  Conyers  and  Jas.  W.  Poppell,  for 
plaintiff  In  error.  Wilson,  Bennett  &  Lamb- 
din  and  D.  M.  Clark,  for  defendant  In  error. 

HILL,  G.  J.  Condon  was  adjudged  guilty 
of  violating  a  municipal  ordinance  by  tbe 
mayor's  court  of  the  town  of  Jesup,  and  he 
sued  out  a  writ  of  certiorari  to  correct  error 
in  tbe  Judgment.  On  tbe  bearing  of  tbe  cer- 
tiorari the  defendant  therein  moved  to  dis- 
miss the  proceeding  because  the  petitioner 
had  not  given  bond  as  required  by  the  act 
of  1902  (Acts  1902,  p.  105).  The  act  pro- 
vides that  "any  person  who  seeks  a  writ  of 
certiorari  to  review  and  correct  the  Judg- 
ment of  any  recorder's  court,  or  of  other 
police  court,  of  any  town  or  city  by  whatever 
name  known,  shall  first  file  with  the  clerk 
of  said  court,  or,  if  no  clerk,  with  tbe  Judge 
of  said  court,  except  when  the  pauper  affi- 
davit hereinafter  provided  for  is  furnished, 
a  bond  payable  to  the  municipal  corporation 
under  which  such  court  exists,  in  amount 
and  security  acceptable  to  and  approved  by 
the  said  clerk  or  Judge,  as  the  case  may  be, 
conditioned  for  tbe  personal  appearance  of 
the  defendant  to  abide  the  final  order.  Judg- 
ment, or  sentence  of  said  court,  or  of  the 
superior  court,  in  said  case."  There  was  no 
affidavit  in  forma  pauperis.  There  was  a 
bond  signed  by  the  plalntlfC  in  certiorari  and 
a  surety,  which  appeared  to  be  In  all  re- 
spects in  conformity  to  tbe  statute,  supra,  ex- 
cept that  the  bond  does  not  appear  to  have 
been  filed  with  or  approved  by  the  clerk  of 
the  court  before  the  writ  of  certiorari  Issued. 
The  record  shows  that  when  the  Judgment 
was  rendered  which  the  certiorari  seeks  to 
review,  and  when  the  certiorari  bond  was 
made,  and  tbe  writ  was  issued,  the  municipal 
court  had  a  clerk.  The  certiorari  bond  was 
approved  by  the  Judge  of  tbe  court,  and  not 
by  the  clerk. 

The  terms  of  the  statute  are  explicit  and 
mandatory,  and  there  is  no  room  for  Judicial 
construction.  The  condition  precedent  to  the 
issuance  of  tbe  writ  of  certiorari,  where 
there  is  a  derk,  is  that  the  party  seeking 
the  writ  "shall  first  file  with  the  clerk  of 
said  court"  an  appearance  or  certiorari  bond, 
in  amount  and  with  security  acceptable  to 
and  approved  by  tbe  said  clerk,  etc.  Nei- 
ther tbe  bUl  of  exceptions  nor  the  record 
shows  tbat  this  was  done  before  the  writ  was 
issued,  and  it  affirmatively  appears  that  the 
bond  was  only  approved  by  tbe  Judge  whose 
decision  was  to  be  reviewed.    Tbe  Judge  Is 


authorized  to  improve  the  bond  only  In  the 
event  there  is  no  derk  of  the  court  to  do  so, 
and  when  there  is  a  derk  the  approval  of 
the  bond  by  tbe  Judge  amounts  to  no  ap- 
proval In  law.  The  reasons  for  this  statu- 
tory requirement  might  be  easily  suggested, 
but  "ita  lex  scrlpta  est,"  and  beyond  tbls  tbe 
court  has  no  concern. 

The  Supreme  Court  has  frequently  dedded 
that  a  writ  of  certiorari  in  a  dvil  case,  un- 
less sued  out  in  forma  pauperis,  Is  void  if 
the  same  be  Issued  before  the  applicant  ba» 
given  the  bond  required  by  Civ.  Code  1895, 
i  4639,  and  that  the  bond,  to  render  It  ef- 
fectual, must  be  approved  by  tbe  Judge  of 
tbe  court  in  which  the  case  was  originally 
tried.  Dykes  v.  Twiggs  County,  115  Ga.  699. 
42  S.  E.  86,  and  cases  dted.  And  that  court 
and  this  court  have  held,  where  the  writ 
was  sought  in  order  to  correct  a  Judgment  of 
a  municipal  court,  that  the  requirements  of 
the  act  of  1902,  supra  (where  there  was  no 
pauper  affidavit),  as  to  tbe  execution,  ap- 
proval, and  filing  of  the  bond,  was  neces- 
sary to  give  validity  to  the  certiorari  pro- 
ceeding. McDonald  v.  Town  of  Ludowlcl,  $ 
Qa.  App.  654,  60  S.  B.  337;  Poulos  v.  City 
of  Atlanta,  4  Qa.  App.  567,  61  S.  B.,  1128; 
Stallworth  v.  Mayor  and  Couhdl  of  Macon,. 
125  Ga.  250,  54  S.  B.  142;  Johns  v.  City  of 
Tifton,  122  Ga.  734,  50  S.  E.  941.  The  stat- 
ute in  tbls  case  not  having  been  complied 
with  In  the  essential  Indicated,  the  superior 
court  had'  no  Jurisdiction  of  the  certiorari 
proceeding,  except  for  the  purpose  of  dis- 
missing it,  and  the  Judgment  Is  therefore  af- 
firmed. 

Judgment  affirmed. 


SOUTHEEN   BY.    CO.   v.    DBCKBB. 

(No.  1,098.) 

(Court  of  Appeals  of  Georgia.    Oct.  26,  1908.> 

1.  ToBTS  (J  2*)— CouBTS  (§8  8,  95*)— Death  (> 
35*)— What  Law  Govebws— Coitbts  of  Dtf- 
VERERT   States — Ooiott— Penal  Statutes. 
The  laws  in  force  at  the  sitna  of  a  tort  usu- 
ally determine  the  civil  results  of  its  commis- 
sion.   In  suits  baaed  on  torts  committed  in  other 
states,  the  courts  of  this  state  will  enforce  and 
will  be  governed  by  the  lex  lod  delicti,  subject 
to  the  usual  exceptions  recogniied  as  being  ap- 
plicable In  cases  involving  private  intemauonal 
law. 

(a)  The  courts  of  this  state  will  not  enforce  a 
foreign  law  which  is  solely  penal,  or  which  con- 
travenes the  public  policy  of  this  state. 

(b)  The  courts  of  this  state,  while  yielding  in 
the  construction  of  the  statutes  of  another  state 
to  the  interpretation  and  effect  given  by  tbe 
decisions  of  the  highest  courts  of  that  state,  will 
nevertheless  determine  for  themselves  whether 
the  statute  as  construed  and  applied  is  penal  or 
violative  of  the  public  policy  of  this  state. 

(c)  Tbe  statute  of  the  state  of  Alabama  au- 
thorizing a  civil  action  for  unlawful  homicides,, 
as  construed  and  applied  by  the  Supreme  Court 
of  that  state,  is  not  penal  In  the  mtemational 
sense. 

(d)  A  statute  is  not  penal  In  tbe  inteinational 
sense  merely  because  It  awards  only  punitiv* 
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darnkges,  measnring  the  amount  by  the  cnlpa- 
bility  of  the  wrongdoer. 
[Ed.  Note.— For  other  cases,  see  Torts,  Cent 


Dig   . 
Dig.  i  3^*] 

2.  Death  (|  35*)— Coubtb  (I  611*)— Statutes 

— COUBTS    Ot    DiTOCBENT    BlATBS— GOIOTT— 

Public  Polict. 

The  statute  of  the  ttate  of  Alabama  author- 
ising a  civil  action  for  negli^nt  homicides  is  not 
Tiolative  of  the  public  policy  of  this  state  be- 
cause Uie  measure  of  damages  to  be  awarded  un- 
der it  is  dissimilar  to  the  measure  prescribed  in 
like  caaea  by  the  statutes  of  this  state. 

(a)  The  policy  of  this  state  tends  toward  the 
preservation  of  actions  beyond  the  death  of  the 
parties ;  and  the  courts,  uierefore,  do  not  hesi- 
tate to  enforce  the  statutes  of  other  states  and 
foreign  countries  substantially  similar  to  the 
English  statute  known  as  "Lord  Campbell's  Act," 
though  the  elements  of  damage  sought  to  be 
compensated  may  be  variant  from  what  is  deem- 
ed adequate  or  Jnst  in  this  state. 

(b)  Die  courts  of  this  state  will  not  ezdnde 
Alabama  suitors,  so  long  as  the  conrts  of  that 
state  do  not  exclude  Georgia  suitors.  Only  in 
this  sense  is  the  expression  "reciprocity  to  comi- 
ty" applicable  to  causes  ot  action  springing  from 
wrongful  deaths  occurring  in  Alabama. 

(c)  It  is  not  competent  for  any  foreign  Legis- 
lature to  prescribe  what  laws  shall  be  recog- 
nized and  enforced  in  the  courts  of  this  state, 
eren  though  the  law  as  to  which  cognizance  is 
sought  to  be  excluded  is  a  statute  of  the  state 
whose  Legislature  seeks  to  create  the  exdusion. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  ft 60;  Dec.  Dig.  §  36* ;  Courts,  Cent  Dig. 
{1432;    Dec  Dig.  1611.*] 

3.  Oabbiebs  ({  280*)— Cabe  Due  Pebson  Rid- 
ino  on  CoNDXTOTOB's  Invitation. 

A  railway  company  owes  the  duty  of  ezer- 
dsing  ordinary  care  and  diligence  to  a  person 
gratnitonsly  riding  upon  a  train  by  consent  of 
the  conductor,  in  the  absence  of  collusion  be- 
tween him  and  tlie  conductor  to  defraud  the 
company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1103 ;   Dec.  Dig.  8  280.*] 

4.  Oabbiebs  (|  307*)— Permit  to  Ride  on  En- 
gine —  Release  or  Liabilitt  —  Constbuc- 
tion. 

A  writing  prepared  by  a  person  and  con- 
taining special  provisions  for  his  benefit  will  be 
most  strongly  construed  against  him. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i  1258;  Dec.  Dig.  {  307.*] 

6.  The  record  is  free  from  error. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  FayettevlUe;  W. 
B.  Hollingswortb,  Judge. 

Action  by  M.  E.  Decker,  adqrilnlstratrix  of 
the  estate  of  Nathan  B.  Decker,  deceased, 
against  the  Southern  Railway  Company. 
Jndgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

The  defendant  In  error,  as  the  adminis- 
tratrix of  her  htuAtand,  Nathan  B.  Decker, 
filed  her  suit  for  the  homicide  of  ber  hus- 
band, which  occurred  In  the  state  of  Ala- 
bama on  April  16,  1907.  She  recovered  a 
verdict,  and  the  case  comes  here  on  excep- 
tion to  the  overruling  of  a  motion  for  new 
trial  filed  by  the  railway  company.  Vpaa 
the  trial  it  aK>eared  that  on  April  16,  1907, 


Decker  made  application  to  the  Southern 
Railway  Company  for  employment  as  a  loco- 
motive engineer.  He  was  not  employed;  but 
a  permit  was  granted  him  In  the  following 
language:  "Birmingham,  Ala.,  April  16, 
1907.  All  Freight  Bnglneers:  The  bearer, 
N.  EL  Decker,  desires  to  entor  the  service  of 
the  Southern  Railway  Company  as  engineer 
on  the  Atlanta  Division,  and  is  hereby  au- 
thorized to  ride  on  freight  engines  for  the 
purpose  of  learning  the  road  and  also  the 
duties  of  an  engineer,  at  Us  own  risk  and 
without  expense  to  the  company.  Engineers 
with  whom  tills  man  rides  will  see  that  he 
is  given  all  t^portunlty  to  learn  the  business, 
and  if  they  can  recommend  him  as  a  proper 
man  for  employment  in  this  capacity  they 
will  sign  their  names,  and  from  and  to  what 
point  tltey  ride  with  him.  This  order  is 
good  for  SO  days  from  date.  If  this  per- 
mit is  presented  af  tei'  the  expiration  of  same, 
take  it  up  and  return  same  to  my  office,  with 
full  explanation.  Yours  truly,  N.  N.  Boyden, 
Master  Mechanic.  N.  B.  Decker,  Signature. 
W.  R.  Tomllnson,  Witness."  Under  this  per- 
mit he  went  upon  the  engine  of  a  freight 
train  leaving  Birmingham  for  Atlanta,  and 
rode  on  the  engine  until  Annlston,  Ala.,  was 
reached.  At  that  point.  It  having  l)ecome 
dark  and  the  night  being  rainy,  the  deceased 
left  the  engine,  and,  seeing  the  conductor  in 
charge  of  the  train,  said  to  him,  "I  believe 
I  will  go  back  to  the  cab."  The  conductor 
replied,  "Very  good;",  and  under  this  con- 
sent the  deceased  went  back'  and  lay  down 
in  the  cab.  Just  before  the  train  reached 
Chcecolocoo,  Ala.,  It  broke  in  two  without 
attracting  the  notice  of  the  persons  In  charge 
of  it  The  engine<ar  stopped  the  front  por- 
tion of  the  train  at  the  station^  and  a  few 
moments  later  the  rear  cars  and  the  cab 
crashed  into  it,  and  in  the  collision  Decker's 
neck  was  broken.  It  is  not  necessary  or  im- 
portant to  recount  the  acts  ot  negligence 
charged,  or  the  evidence  offered  In  proof  or 
in  disproof  of  them.  It  will  be  sufficient  to 
say  that  the  Jury  was  authorized  to  find  tliat 
there  had  been  a  failure  in  ordinary  care  and 
diligence  on  the  part  of  the  defendant,  btit 
not  that  Qiere  was  any  wantonness  or  gross 
ne^igence.  Farther  facts  essential  to  an  un- 
derstanding of  the  points  decided  will  be 
stated  in  the  course  of  the  opiidon. 

McDaniel,  Alston  &  Black,  C.  B.  Battle, 
Howell  Hollis,  and  Blalock  &  Culpepper,  for 
plaintiff  In  error.  Reuben  R.  Arnold,  for 
defendant  in  error. 

POWELL,  X  (after  stating  the  facts  as 
above).  1.  Initially  In  the  case  arises  a  ques- 
tion of  private  international  law,  raised  by 
the  contention  of  the  plaintiff  in  error  that 
the  conrts  of  this  state  will  not  give  jurldlc 
recognition  and  enforcement  to  the  Alabama 
statute  on  which  this  suit  is  based — section 
27  of  the  Code  of  Alabama  of  1890— which 
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is  a  mere  codlflcation  of  the  substantial  pro- 
visions of  a  statute  enacted  by  tbe  General 
Assembly  of  that  state  and  approved  Feb- 
mary  6,  1872.  As  to  the  Identity  of  this 
statute  and  the  Code  section,  see  R.  &  D.  R. 
Go.  T.  Freeman,  97  Ala.  288,  11  South.  802. 
This  statute,  as  codified  above,  provides:  "A 
personal  representative  may  maintain  an  ac- 
tion, and  recover  such  damages  as  the  Jury 
may  assess,  for  the  wrongful  act,  omission, 
or  negligence  of  any  person  or  persons,  or 
corporation,  his  or  their  servants  or  agents, 
whereby  the  death  of  his  testator  or  Intes- 
tate was  caused,  If  the  testator  or  Intestate 
could  have  maintained  an  action  for  such 
wrongful  act,  omission  or  negligence.  If  It 
bad  not  caused  death.  Such  action  shall  not 
abate  by  the  death  of  the  defendant,  but 
may  be  revived  against  his  personal  repre- 
sentative; and  may  be  maintained,  though 
there  has  not  been  prosecution  or  conviction 
or  acquittal  of  the  defendant  for  such  wrong- 
fi^  act  or  omission  or  negligence;  and  the 
damages  recovered  are  not  subject  to  the 
payment  of  debts  or  liabilities  of  the  testa- 
tor or  Intestate,  but  must  be  distributed  ac- 
cording to  the  statute  of  distributions.  Such 
action  must  be  brought  within  two  years 
from  and  after  the  death  of  the  testator  or 
intestate."  The  contention  Is  that  the  courts 
of  this  state  should  not  enforce  this  statute, 
as  construed  by  the  Alabama  courts,  because 
it  Is  penal  in  its  nature;  is  dissimilar  in 
character,  principle,  and  design  from  any  and 
all  the  laws  of  this  state,  especially  in  that 
it  authorizes  the  assessment  of  punitive  dam- 
ages tor  mere  negligence,  without  the  proof 
of  any  actual  damages ;  also  because  foreign 
statutes  are  enforced  only  through  comity, 
and  the  laws  of  Alabama  will  not  permit  a 
nonresident  corporation  to  be  sued  in  its 
courts  for  a  tort  committed  in  another  state ; 
that  "reciprocity  is  comity." 

The  courts  of  this  state  will  give  to  a  stat- 
ute of  a  sister  state  the  same  meaning  as  is 
given  It  by  the  courts  of  that  state.  Georgia, 
Fla.  &  Ala.  Ry.  Co.  v.  Sasser,  4  Ga.  App.  276, 
61  S.  E.  606  (7b).  Nevertheless  the  courts  of 
this  state  will  decide  for  themselves  whether 
the  statute  as  construed  by  the  courts  of  the 
state  of  its  enactment  Is  in  fact  penal,  in 
the  sense  that  this  term  Is  used  as  to  ques- 
tions of  private  International  law  and  the 
comities  arising  thereunder,  or  is  contrary 
to  our  public  policy,  and  to  this  end  may  dis- 
regard language  employed  by  the  local  tribu- 
nals in  describing  the  statute,  or  in  desig- 
nating the  nature  of  the  damages  that  are 
awarded  thereunder.  Huntington  v.  Attrill, 
146  U.  S.  667,  683,  13  Sup.  Ct  224,  36  L.  Ed. 
1123;  Ev«y  v.  Mexican  Central  R.  Co.,  81 
Fed.  294.  26  C.  C.  A.  407,  38  U  R.  A.  387, 
393 :  Whitlow  T.  N..  0.  &  St  li.  R.  Co.,  114 
Tenn.  344,  84  S.  W.  618,  68  L.  R.  A.  606. 
The  courts  of  nearly  every  civilized  state  or 
country  give  force  and  effect  to  foreign  laws 
vid  administer  rights  arising  under  them, 


not  because  they  are  compelled  or  bound  to 
do  so  by  any  superior  authority  or  by  any 
agreement  among  states  or  nations,  nor  yet 
so  much  because  of  comity,  as  that  word  is 
generally  used,  but  because  Justice  and  en- 
lightened policy  demand  that  they  should  do 
so.  Warrender  v.  Warrender,  2  CI.  ft  Pin. 
630;  Minor  on  Oonfllct  of  Laws,  !  4;  Whart- 
on on  Conflict  of  Laws  (2d  Ed.)  |§  la,  2,  3. 
The  same  primary  principles  which  demand 
as  the  general  rule  the  enforcement  of  for- 
eign laws,  where  applicable,  also  raise  cer- 
tain exceptions.  The  rules  and  the  excep- 
tions come  to  the  courts  of  this  state  as  an 
Inheritance  from  the  conunon  law,  and  we 
enforce  them  as  such.  See  Wharton  on  Con- 
flict of  Laws,  i  la.  See,  also.  Civ.  Code  1895. 
§  9.  As  exceptions  to  the  general  rule,  a 
foreign  law  will  not  be  enforced  if  it  Is  penal 
only,  and  relates  to  the  punishing  of  public 
wrongs  as  contradistinguished  from  the  re- 
dressing of  private  injuries,  or  if  it  contra- 
venes our  established  public  policy  or  the 
recognized  standards  of  civilization  and  good 
morals;  and  this  exception  on  account  of 
the  contravention  of  public  policy  of  the 
state  is  sometimes  invoked  where  the  foreign 
statute  is  designed  to  redress  an  injury,  but 
prescribes  a  form  of  redress  which  is  radical- 
ly dissimilar  to  anything  existing  in  our  own 
system  of  Jurisprudence.  Wbarton,  S  4 ;  Mi- 
nor, a  6,  200 ;  HIgglns  ▼.  Cmtral  Railroad, 
166  Mass.  176,  29  N.  E.  534,  81  Am.  St  Rep. 
644. 

We  shall  therefore  flrst  inquire:  Is  the 
statute  penal?  On  Its  face  it  is  not  so.  It 
purports  to  award  damages,  and  not  a  pen- 
alty. It  is  hardly  supposable  that  a  civilized 
state  would,  for  the  violation  of  one  of  its 
penal  statutes,  pursue  vindication  even  be- 
yond the  death  of  the  lawbrealier  and  entail 
punishment  upon  the  Innocent  distributees  of 
his  estate;  and  yet  such  would  be  the  case 
if  this  statute  were  held  to  be  penal,  for  by 
its  terms  "such  action  shall  not  abate  by  the 
death  of  the  defendant,  but  may  be  revived 
against  his  personal  representative."  The 
suggestion  that  it  is  penal  is  prompted  main- 
ly by  certain  expressions  that  are  to  be  found 
in  the  decisions  of  the  Supreme  Court  of  Ala- 
bama construing  it  For  example,  In  the  case 
of  Savannah  R.  Co.  v.  Shearer,  58  Ala.  672, 
which  arose  soon  after  the  passage  of  the  act 
in  question,  the  court  said:  "Prevention  of 
homicide  is  the  purpose  of  the  statute,  and 
this  it  proposes  to  accomplish  by  such  pecu- 
niary mulct  as  the  Jury  may  deem  Just  The 
damages  are  punitive,  and  they  are  none  the 
less  so,  in  consequence  of  the  direction  the 
statute  gives  to  the  damages  when  recovered. 
They  are  assessed  against  the  railroads  to 
"prevent  hcHnicide.*  "  This  language  Is  repeat- 
ed and  ampllfled  in  the  case  of  S.  ft  N.  R.  Co. 
V.  Sullivan  (decided  at  the  same  term  of  the 
same  court)  69  Ala.  278;  and  in  substance 
the  same  statement  has  been  made  in  a  num- 
t)er  of  subsequent  decisions.  However,  we 
flnd  it  unnecessary  to  make  a  review  of  these 
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declBloDS,  or  to  multiply  words  In  attempting 
to  display  tbelr  tme  meaning;  for  the  Su- 
preme Court  of  Tennessee  bas  handled  .this 
▼ery  problem  with  so  maaterfnl  a  touch  that 
we  cannot  do  better  than  to  qnote  the  very 
language  of  that  court  at  length. 

In  the  case  of  Whitlow  v.  N.,  C.  k  St.  L. 
R.  Co.,  114  Xenn.  344,  84  S.  W.  618,  68  L.  R. 
A.  503,  it  was  asserted  by  the  original  defend- 
ant that  the  conrti  of  Tennessee  should  not 
enforce  this  Alabama  statnte  for  substantial- 
ly the  same  reasons  here  asserted ;  and  Judge 
Nell,  In  behalf  of  the  court  answers  the  con- 
tention that  the  statute  is  penal  thus:  "It  Is 
true  that  in  construing  this  statnte,  or  a  pri- 
or one  of  similar  import,  the  Supreme  Court 
of  Alabama  bas  held  that  It  Is  not  necessary 
to  aver  that  the  intestate  left  a  widow,  chil- 
dren, or  next  of  kin  (Alabama  &  F.  R.  Co.  ▼. 
Waller,  48  Ala.  469),  and  that  evidence  of 
loss  ot  serrlces  or  mere  pecuniary  loss  is  im- 
material and  irrelevant  (Richmond  &  D.  R. 
Co.  T.  Freeman,  97  Ala.  289,  11  South.  8(X); 
Savannah  M.  &  B.  Co.  t.  Shearer,  68  Ala. 
672;  Buckalew  ▼.  Tenn.  Coal  &  Iron  Co.,  112 
Ala.  146,  20  South.  606;  Ala.  G.  S.  R.  Co. 
▼.  Bnrgess,  116  Ala.  509,  22  South.  913);  and 
that  evidence  as  to  age,  physical  and  mental 
condition,  and  earning  capacity,  and  occupa- 
tion of  plaintUTs  testator  or  intestate,  and 
that  the  amount  of  money  contributed  by  him 
from  his  earnings  to  the  support  and  main- 
tenance of  those  dependent  upon  him  Is  im- 
material and  incompetent  (LoulBvlUe  &  N.  R. 
Co.  V.  Tegner,  125  Ala.  593,  28  South.  610). 
It  Is  also  true  that  the  court  in  several  opin- 
ions (Savannah  ft  M.  R.  Co.  v.  Shearer,  68 
Ala.  672;  Sonth  &  North  Ala.  R.  Co.  v.  Free- 
man, 97  Ala.  289,  11  South.  800)  bas  referred 
to  the  damages  to  be  assessed  under  the  stat- 
ute as  a  'pecuniary  mulct' — a  'punishment  or 
fine' — against  the  wrongdoer,  to  de  distribut- 
ed by  the  administrator  as  personal  prop- 
erty. Yet  no  one  can  read  the  foregoing  au- 
thorities and  other  decisions  of  the  Supreme 
Court  of  Alabama  on  cases  arising  under  this 
statnte  (Tanner  v.  Louisville  &  N.  R.  Co.,  60 
Ala.  621;  Memphis  &  C.  R.  v.  Copeland,  61 
Ala.  376;  Cook  v.  Central  B.  &  Bkg.  Co.,  67 
Ala.  533;  Memphis  &  C.  R.  Co.  v.  Womack, 
84  Ala.  149,  4  South.  618;  Bentley  v.  Georgia 
P.  R.  Co.,  86  Ala.  484,  6  South.  87;  Louis- 
ville &  N.  B.  Co.  v.  Black,  88  Ala.  313,  4 
South.  246;  Leak  v.  Railroad  Co.,  90  Ala.  161, 
8  Sonth.  245;  Bailroad  Co.  v.  Valghn,  93 
Ala.  200,  9  South.  468,  30  Am.  St.  Rep.  50; 
Railroad  Co.  v.  Meadors,  95  Ala.  137,  10 
South.  141;  Railroad  Co.  v.  Dobbs,  101  Ala. 
219,  12  South.  770;  Railroad  Co.  v.  Martin, 
117  Ala.  367,  23  South.  231;  Railroad  Co.  v. 
Bush,  122  Ala.  470,  26  South.  168;  Armstrong 
▼.  Street  Railway  Co.,  123  Ala.  233,  26  South. 
849;  Shannon  v.  Jefferson  County,  125  Ala. 
384,  27  Sonth.  977;  Rallsoad  Co.  v.  Foshee, 
125  Ala.  199,  27  South.  1006;  Railroad  Co.  v. 
Bryan,  125  Ala.  297,  28  South.  445;  RaUroad 
Co.  V.  Mitchell,  184  Ala.  261,  32  South.  735; 
Railroad  Co.  v.  Hamilton,  135  Ala.  343,  33 


South.  1S7:  Railroad  Co.  ▼.  Sbelton,  186  Ala. 
191,  34  South.  194;  Railroad  Co.  v.  Guest, 
138  Ala.  848,  84  South.  968 ;  Railroad  Co.  v. 
Crenshaw,  136  Ala.  673,  84  South.  913;  Bry- 
ant V.  Railroad  Co.,  137  Ala.  488,  34  South. 
662)  as  a  series,  and  note  the  questions  that 
were  stated  and  discussed  in  them,  without 
being  convinced  that  these  cases  were  ordi- 
nary damage  suits,  brought  to  recover  for  a 
wrongful  death  inflicted  by  the  defendant  up- 
on the  intestate  or  testator  of  the  plaintiff, 
and  for  the  benefit  of  the  estate  of  the  person 
so  killed;  that  the  only  difference,  in  respect 
of  damages  between  these  suits  and  others 
brought  to  recover  for  a  wrongful  death  In- 
flicted, as,  for  example,  for  the  death  of  an 
employ^  (for  cases  of  this  character,  see 
RaUroad  Co.  v.  Bridges,  86  Ala.  449,  6  South. 
864,  11  Am.  St  Rep.  58;  WUllams  v.  Rail- 
road C!o.,  91  Ala.  635,  9  South.  77;  Railroad 
Co.  V.  Orr,  91  Ala.  548,  8  Sonth.  360;  Rail- 
road Co.  V.  Mallette,  02  Ala.  209,  9  South.  363; 
James  v.  Railroad  Co.,  02  Ala,  231,  9  South. 
335),  resides  in  the  fact  that,  while  In  the 
class  of  cases  last  referred  to  the  Jury  are 
furnished  by  the  court  with  rules  of  approxi- 
mate certainty  for  measuring  the  damages, 
in  cases  arising  under  the  statute  sued  on 
in  the  present  case  they  are  left  somewhat  at 
large,  with  no  more  certain  guide  than  that 
they  must  consider  all  of  the  circumstances 
of  the  occurrence  eventuating  In  the  death 
complained  of,  for  the  purpose  of  ascertain- 
ing and  determining  the  degree  or  extent  of 
the  negligence,  if  any,  of  the  defendant,  and 
upon  such  consideration  they  must  assess 
damages  to  such  amount  or  In  snch  sum  as  to 
them  may  seem  a  Just  retribution  for  the  in- 
jury in  such  manner  Inflicted,  ranging  from 
nominal  damages  upwards  according  to  or 
proportioned  to  the  degree  of  culpability, 
and,  further,  that  the  terms  'mulct'  and  'pun- 
ishment' and  'flne,'  nsed  in  some  of  the  deci- 
sions referred  to,  do  not  in  these  decisions, 
bear  the  meaning  attached  to  them  in  the 
domain  of  criminal  law,  and  were  not  intend- 
ed to  be  so  understood  by  the  Supreme  Court 
of  Alabama." 

In  the  case  of  Southern  Ry.  Co.  v.  Bush, 
122  Ala.  470,  26  South.  168,  the  Supreme 
Court  of  Alabama  had  the  question  before  it 
as  to  whether  the  defendant  In  an  action  un- 
der this  statute  Is  exempt  from  discovery  by 
reason  of  the  constitutional  gruaranty  against 
compulsory  process  to  compel  any  one  to  an- 
swer any  question  the  answer  to  which  would 
tend  to  incriminate  him  or  expose  him  to  a 
penalty  or  forfeiture,  and  that  court  decided 
that  the  defendant  was  not  exempt  from  dis- 
covery, saying,  among  other  things:  "While 
the  damages  recoverable  are  undoubtedly, 
under  our  former  rulings,  punitive  In  their 
nature,  and  not  comjjensatory,  they  are  not 
in  a  strict  sense  a  penalty ;  nor  Is  the  action 
penal  or  quasi  criminal,  within  the  meaning 
of  the  constitutional  provisions  as  above  con- 
strued. The  statute  is  remedial,  and  not 
penal,  and  was  designed  as  well  to  give  a 


Digitized  by 


Google 


682 


62  SOUTHEASTERN  BEPOBTEB. 


<Oa. 


rig^t  of  action  where  none  existed  before  aa 
to  prevent  'bomldde,'  and  the  action  given  Is 
pnrely  dvU  In  Its  nature,  for  the  redress  of 
private,  and  not  pnbllc,  wrongs."  In  the 
Freeman  Case,  97  Ala.  289,  H  South.  800, 
the  statute  Is  held  to  award  punitive  dam- 
ages to  the  plalntur,  but  not  to  be  penal  In 
the  sense  of  vindicating  the  public  Justice 
of  the  state.  In  the  case  of  Huntington  v. 
Attrlll,  146  U.  S.  657,  13  Sup.  Ct  224,  86  L. 
Ed.  1123,  the  Supreme  Court  of  the  United 
States  went  at  length  into  the  discussion 
of  what  were  penal  laws  in  the  private  inter- 
national sense,  and  by  none  of  the  tests  there 
enunciated  is  the  statute  before  us  a  penal 
law.  That  the  damages  are  punitive  does  not 
render  the  statute  which  prescribes  them 
penal.  As  is  said  in  Minor's  Conflict  of 
Laws,  t  198:  "With  respect  to  punitive  dam- 
ages, also,  if  the  case  is  one  tor  which  such 
damages  may  be  given  In  the  discretion  of 
the  jury  under  the  lex  delicti,  that  law  will 
govern  the  legal  right  to  demand  such  dam- 
ages in  another  state,  unless  the  lex  fori 
should  expressly  prohibit  punitive  damages, 
or  the  enforcement  of  the  lex  delicti  in  this 
respect  would  contravene  an  established  poli- 
cy of  the  forum.  This  is  a  substantive  right, 
not  a  mere  matter  of  remedy." 

2.  Is  the  statute  in  question  repugnant  to 
the  public  policy  of  this  state;  and  Is  the 
nature  of  the  redress  thereby  proposed  so 
dissimilar  to  our  own  method  of  remedying 
like  wrongs  that  we  should  refuse  to  enforce 
it?  Just  here  we  find  it  expedient  to  quote 
a  few  general  observations  from  Minor's 
Conflict  of  Laws,  i  200,  as  to  causes  of  action 
arising  under  enactments  similar  to  the  Eng- 
lish statute,  known  as  "Lord  Campbell's  Act," 
whereby  wrongful  injuries  resulting  in  death 
are  made  actionable.  "The  view  flwt  ad- 
vanced was  that,  although  the  lex  delicti 
made  the  tortious  death  actionable,  it  would 
be  of  no  avail  upon  an  action  brought  in  an- 
other state,  even  though  the  death  was  made 
actionable  by  the  lex  fori  also,  because  such 
statutes  were  to  be  regarded  as  penal,  or  at 
least  as  having  no  exterritorial  force.  As 
more  liberal  ideas  advanced,  the  next  step 
taken  by  the  courts  was  to  recognize  these 
statutes  as  remedial,  not  penal,  and  to  per- 
mit actions  to  be  brought  in  one  state  for 
a  tortious  death  resulting  in  another  state 
and  actionable  there,  provided  there  was  a 
statute  substantially  similar  in  the  state  of 
the  forum.  But,  if  there  were  any  very  mark- 
ed dissimilarities  between  the  statutes  of  the 
two  states,  this  was  still-  taken  to  indicate  that 
the  enforcement  of  the  lex  delicti  was  con- 
trary to  the  policy  of  the  forum,  and  the 
right  to  sue  there  would  be  denied.  The 
present  tendency  of  the  more  recent  decisions 
Is  to  advance  still  further  towards  liberality, 
and  to  throw  open  the  courts  to  litigants 
whose  cause  of  action  has  arisen  in  other 
states  and  under  the  laws  thereof,  even 
though  not  actionable  at  common  law,  or  not 
actionable  if  it  had  arisen  in  the  forum,  pro- 


vided the  enforcement  of  the  lez  delicti 
would  not  seriously  contravene  the  establish- 
ed policy  of  the  forum.  The  presumption  is 
in  favor  of  the  right  to  sue,  and  the  harden. 
rests  upon  the  party  objecting  to  show  that 
the  enforcement  of  the  "proper  law*  would 
be  Inconsistent  with  the  domestic  policy." 

Of  course,  the  bringing  of  an  action  to  re- 
cover for  negligent  homicide  is  not  repug- 
nant to  our  public  policy.  We  have  a  statute 
authorizing  It,  and  our  courts  daily  award 
damages  for  that  character  of  wrong.  Civ. 
Code  1895,  {  882a  Indeed,  the  case  of  Cen- 
tral B.  Co.  T.  Swint,  73  Qa.  651,  was  sustain- 
ed by  our  Supreme  Court  under  this  same 
Alabama  statute,  and  the  case  of  Selma, 
Bome  &  Dalton  B.  Co.  v.  Lacy,  43  6a.  461,  Id., 
49  6a.  106,  was  based  upon  a  prior  similar 
enactment  of  that  state.  The  O'Shlelds  Case, 
83  6a.  621,  10  S.  E.  268,  6  L.  B.  A.  152,  and 
the  Chaffln  Case,  84  6a.  519,  11  8.  E.  891, 
related  to  Alabama  homicides,  but  were  con- 
trolled by  another  statute.  Such  causes  of 
action  were  not  maintainable  at  common  law, 
not  because  the  wrong  was  wholly  unrecog- 
nized, but  because  of  the  maxim  that  "per- 
sonal actions  die  with  the  person."  The  pres- 
ent declared  policy  of  this  state  is  to  the  con- 
trary, and  favors  the  survival  of  actions  be- 
yond the  death  of  parties.  Civ.  Code  1895, 
it  3823,  5035.  It  is  difficult  to  persuade  man- 
kind that  to  kill  a  person  wrongfully  does 
not  damage  him.  It  is  a  superlative  dam- 
age. Even  the  sanctity  of  a  common-law 
maxim  was  not  sufficient  to  answer  the  de- 
mand for  some  redressing  of  such  wrongs; 
and  Ehigland  and  most  of  the  American  states 
have  passed  statutes  recognizing  the  civil 
quality  of  the  injury,  creating  a  survivor- 
ship, and  prescribing  remedies  for  the  as- 
sessment of  damages  against  the  wrongdoer. 
These  enactments  vary  greatly  in  detail — 
naturally  so;  for  how  shall  that  priceless 
possession,  a  man's  life,  which  "conslsteth 
not  in  the  abundance  of  the  things  which  be 
possesses,"  be  valued  in  terms  of  dollars  and 
cents?  For  an  unlawful  homicide  there  can 
be  no  conceivable  measure  of  damage  which 
is  more  than  a  speculation.  Not  even  an  ap- 
proximation is  possible.  In  the  broadest 
sense  the  expression  "the  value  of  a  man's 
life"  is  but  a.  figure  of  speech. 

As  the  will  of  the  lawmaking  power  in  the 
respective  states  became  fixed  upon  the  propo- 
sition that  civil  damages  ensue  to  persons 
wrongfully  killed,  and  that  a  right  of  action 
to  recover  such  damages  should  survive,  it 
became  necessary,  in  order  to  make  this  will 
effective,  that  legislative  ingenuity  should 
find  some  way  of  converting  the  quantum  of 
the  injury  into  denominations  of  dollars  and 
cents.  Adequate  redress  being  beyond  human 
power  to  give,  it  Is  not  unnatural  that  the 
different  intellects  who  come  to  deal  with  the 
varying  phases  of  those  subordinate  Injuries, 
Of  which  as  the  aggregate,  the  summum  de- 
lictum of  wrongful  death  consists,  one  aeipect 
should  appeal  most  strongly  to  one,  and  an- 
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otber  to  anotber.  In  some  statee  the  Legis- 
latures gpecified  concretely'  the  elements  of 
damage  which  appealed  strongest  to  them; 
In  others  they  made  provision  In  general 
terms  for  the  allowance  of  damages,  and  left 
It  to  the  conrts  to  work  ont  what  elements 
should  be  considered ;  and  in  this  event  the 
problem  was  transferred  from  the  lawmaking 
power  to  the  Judicial.  Some  saw  In  the 
homicide  the  cutting  off  of  earning  capacity, 
and  by  taking  the  expectancy  of  an  average 
man's  life  and  the  developed  earning  capacity 
of  the  particular  person,  together  with  sncb 
probabilities  of  Increase  or  diminution  there- 
in as  they  thought  reasonable  to  consider, 
formulated  a  rule  of  damage  fairly  apt  for 
mathematical  calculation,  but  withal  very 
speculative  in  essence ;  for  what  is  more  un- 
certain than  the  duration  of  any  man's  life, 
or  what  his  earning  capacity  will  be  from 
time  to  time  in  the  future?  If  the  dead 
man's  estate  is  to  be  recompensed  only  for 
the  net  cash  loss  arising  through  the  taking 
away  of  his  earning  capacity,  there  should  be 
made  In  the  calculation  just  referred  to  a 
deduction  of  necessary  living  expenses,  and 
In  some  states  this  is  done.  It  may  be  seen, 
however,  that  such  a  deduction  Is  not  at  all 
necessary  from  any  consideration  of  Justice 
or  accuracy  of  calculation;  for  the  wrong- 
doer deprives  the  victim,  not  only  of  the  cash 
Increment  to  his  estate  through  net  earnings, 
bat  also  of  that  vary  life  which  the  living 
expenses  would  have  supported;  and  the  en- 
joyment of  this  life  Itself  (apart  from  af- 
fording the  necessary  condition  for  the  ac- 
quiring of  net  earnings)  Is,  as  ordinary  hu- 
manity values  such  things,  fully  worth  all  its 
cost  in  necessary  living  expenses.  Taking 
this  view,  the  Georgia  courts — following  the 
explicit  direction  of  the  statute,  however — 
make  no  deduction  on  account  of  the  neces- 
sary living  expenses  of  the  deceased. 

In  some  states  (for  example,  Florida, 
though  the  courts  there  do  not  reach  the 
result  on  the  theory  now  about  to  be  ex- 
pressed) the  Jury,  in  assessing  damages  for 
the  homicide,  may  take  into  consideration 
the  loss  of  the  comfort,  protection,  compan- 
ionship, and  society  which  the  deceased 
would  have  afforded  his  immediate  family 
if  he  had  lived.  Though  we  view  the  action 
allowed  by  the  statute  purely  as  a  survival 
of  the  action  which  the  victim  could  have 
Instituted  if  he  were  not  dead,  the  admis- 
sion of  this  element  Into  the  measure  of 
damages  Is  nevertheless  logically  permissible. 
The  deceased  may  be  considered  as  possess- 
ing in  bis  state  of  being  alive  the  potentiali- 
ties, not  only  of  acquiring  money  and  prop- 
erty through  net  earnings  and  of  enjoying  a 
valuable  thing  In  the  mere  condition  of  life 
itself,  but  also  of  giving  forth  something  ad- 
ditional—companionship,  comfort,  and  pro- 
tection. The  potentiality  for  these  things  Is 
,  bis  own,  though  others  may  be  the  necessary 
beneficiaries  of  them.    The  unlawful  death 


stroke  is  an  invasion  of  his  possession  of 
these  valuable  potentialities. 

As  to  each  and  all  these  elements  we  have 
just  been  discussing  it  is  to  be  noted  that 
the  theory  is  that,  if  the  wrongdoer  had  not 
killed  the  deceased,  the  latter  would  have^ 
continued  to  live,  to  labor,  and  to  love 
throughout  some  further  period  of  time  defi- 
nite enough  of  estimate  to  furnish  a  legiti- 
mate basis  for  calculation.  But  why  may 
not  the  Legislature,  or  the  courts,  if  they 
deem  best,  accept  the  Oalvanlstlc  view  that 
when  a  man's  time  has  come  he  dies,  and 
not  otherwise,  and  thus  say  of  an  unlawful 
homicide  that  the  victim  had  lived  out  his 
predestined  days  and  In  God's  own  foreor- 
dained will  had  no  further  time  allotted  to- 
hlm  in  which  to  live,  to  labor,  or  to  love — 
that  the  time  of  bis  death  was  the  foredoom 
of  God,  although  the  death  stroke  was  the 
act  of  the  wrongdoer?  It  boots  not  that 
by  this  doctrine  neither  .wrongdoer  nor  vic- 
tim could  have  done  otherwise  than  they  did 
—the  one  kill  and  the  other  die;  for  the 
law  may  nevertheless  adjudge  the  civil  rights 
and  say  to  the  former,  "Ton  did  a  civil 
wrong  to  the  deceased  in  killing  him  under 
the  drcumstances,"  and  yet  say  to  the  lat- 
ter "Though  you  have  suffered  a  civil  wrony 
from  the  man  who  killed  you,  be  cut  off  none 
of  your  actual  potentialities" — that  the  whole 
dvll  wrong  consists  In  the  manner  of  the 
homicide  and  in  the  spirit  in  wblcb  it  was 
committed.  In  otber  words,  "It  Is  impossible 
but  that  offenses  will  come,  but  woe  unto 
him  through  whom  they  come." 

This  brings  us  to  the  Alabama  rule:  The 
plaintiff  cannot  prove  any  so-called  expec- 
tancy of  the  deceased  as  to  years  of  life 
or  earning  capacity,  jior  recover  for  lost 
potentialities  of  companionship  or  comfort, 
etc.,  but  may  recover  a  sum,  to  be  assessed 
by  the  jury,  based  solely  upon  the  quality  of 
wrongfulness  in  the  act  of  the  defendant 
which  was  the  immediate  cause  of  the  death. 
The  damages  thus  assessed  are  therefore 
compensatory  to  the  deceased,  not  for  earn- 
ings, Joys,  and  comforts  which,  but  for  the 
killing,  he  might  have  enjoyed,  but  for  the- 
wrong  of  being  killed  In  the  manner  and  in 
the  spirit  In  which  his  slayer  acted.  This  Is- 
not  a  new  view.  My  neighbor  slaps  me  In 
the  face.  He  really  does  not  hurt  me  enough 
to  'make  that  a  matter  for  consideration.  I 
suffer  absolutely  no  financial  loss;  but  I 
recover  heavy  punitive  damages,  based  on 
the  spirit  in  which  the  assailant  acted.  As 
the  Alabama  Supreme  Court  said  as  to  this 
same  statute  in  the  case  of  Railroad  v.  Free- 
man, 97  Ala.  289,  11  South.  802:  "It  is  clear- 
ly within  the  legislative  competency,  of 
course,  to  punish  negligence  as  it  is  to  punish 
wantonness,  willfulness,  or  Intentional  wrong- 
doing. It  Is  not  controverted  at  all  that  the- 
common-law  doctrine  by  which  the  imposition 
of  punishment  through  a  recovery  at  the  suit 
of  an  individual  of  exemplary  damages  for 
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wanton,  willful,  or  intentional  misconduct  la 
allowed,  Is  well  within  organic  limitations; 
and  we  conceive  no  basis  tor  the  distinction 
between  the  power  to  punish  In  this  way  for 
negligence  and  such  power  in  respect  to  wan- 
toimess  and  the  like." 

The  courts  of  this  state,  especially  in  the 
enforcement  of  private  international  law, 
will  display  no  partiality  between  rival  theo- 
logical bases  for  legislative  or  Judicial  ac- 
tion. As  Justice  Lumpkin  sententiously  said 
in  the  case  of  L.  &  N.  R.  Co.  v.  Wilson,  123 
6a.  62,  61  S.  E.  24,  "death  is  unique,"  and 
we  shall  feel  It  our  duty  to  enforce,  where 
applicable,  the  varying  homicide  statutes  of 
our  sister  states,  irrespective  of  whether  the 
measure  of  damages  recognized  by  the  lex 
loci  delicti  Is  superinduced  by  Arminlan  or 
t^  Calvanlstic  tendencies. 

As  to  the  point  that  the  courts  of  this 
state  should  refuse  to  enforce  the  Alabama 
statute  In  the  present  case,  because  the 
courts  of  that  state  will  not  enforce  our 
homicide  statute  under  similar  circumstan- 
ces, we  may  say  that  we  recognize  no  such 
limitation  on  the  general  rule.  The  saying, 
"reciprocity  Is  comity,"  quoted  by  counsel 
from  the  opinion  In  Kyle  v.  Montgomery,  73 
Oa.  345,  is  of  limited  application,  as  appears 
from  the  context  in  which  it  appears.  While 
Oiv.  Code  189S,  g  1817,  opens  the  doors  of  the 
courts  of  this  state  to  suitors  domiciled  In 
other  states  so  long  as  the  courts  of  those 
states  accord  our  citizens  the  same  privilege, 
this  does  not  require  that  the  courts  of  the 
Bister  states  shall  afford  citizens  of  this 
state  any  remedy  additional  to  what  they  do 
their  own.  In  Alabama  there  is  no  provision 
for  suing  a  nonresident  corporation  upon 
any  foreign  cause  of  action;  and  this  ap- 
plies as  well  to  citizens  of  that  state  as  to 
nonresidents.  Pullman  Co.  v.  Harrison,  122 
Ala.  149,  25  South.  697,  82  Am.  St  Rep.  68. 
It  may  be  true  that  the  courts  of  Alabama  do 
not  enforce  the  laws  of  other  states  as  broad- 
ly as  we  do.  We  have  no  concern  with  her 
policy  in  this  respect,  for  it  can  neither 
l>roaden  nor  limit  the  power  of  the  courts  of 
this  state  to  give  effect  to  what  Judge  Har- 
ris In  Jackson  v.  Johnson,  34  6a.  520,  89 
Am.  Dea  203,  calls  the  cardinal  rule — "that 
the  laws  of  every  state  in  force  within  its 
own  limits  ought  to  have  the  same  force 
everywhere,  so  far  as  they  do  not  prejudice 
the  rights  of  other  states  or  of  their  citi- 
zens." 

By  a  recent  statute,  adopted  since  the 
present  suit  was  instituted,  the  Legislature 
-of  Alabama  has  provided  that  suits  under  its 
homicide  statutes  shall  be  brought  only  with- 
in the  courts  of  that  state.  See  Code  Ala. 
1907,  {  6116.  Even  if  this  statute  had  been 
In  force  at  the  time  the  suit  was  Instituted, 
it  would  have  been  the  duty  of  the  courts  of 
this  state  to  disregard  it.  Our  own  sense  of 
Justice,  subject  to  the  guidance  of  the  law- 
making power  of  this  state,  determines  sole- 


ly and  alone  what  laws,  domestic  or  foreign, 
we  will  enforce,  and  this  discretion  is  sub- 
ject to  neither  limitation  nor  extension  by 
the  Legislature  of  any  other  state. 

S.  Exception  is  taken  to  an  Instruction  to 
the  Jury  substantially  that,  If  the  deceased 
was  riding  In  the  cab  by  the  consent  of  the 
conductor,  the  company  owed  him  the  duty 
of  exercising  ordinary  care  and  diligence. 
The  insistence  of  counsel  is  that  the  permit 
quoted  in  the  preceding  statement  of  facts 
was  the  deceased's  sola  authority  for  being 
upon  the  train,  and  that  It  allowed  him  to 
ride  only  upon  the  engine;  that  when  he  en- 
tered the  cab  he  was  a  trespasser,  and  not 
entitled  to  demand  ordinary  care  and  dili- 
gence from  the  company ;  that  the  conductor 
bad  no  authority  to  bind  the  company  or  to 
create  any  higher  duty  by  allowing  him  to 
ride  in  the  train.  Another  exception  com- 
plains of  an  biBtructlon  that.  If  the  deceased 
was  riding  in  the  cab  by  the  consent  of  the 
conductor,  the  company  owed  him  the  duty 
of  ordinary  care,  "without  reference  to  the 
mere  theoretical  question  as  to  whether  he 
was  a  passenger,  an  emplc^e,  or  a  mere  third 
person."  We  will  discuss  these  two  excep- 
tions together. 

The  permit  gave  the  deceased  no  authority 
to  ride  elsewhere  than  upon  the  freight  en- 
gines. This  seems  plain.  His  riding  upon 
the  cab,  therefore,  was  either  upon  other 
authority  or  without  authority.  If  It  was 
without  authority,  be  was  a  trespasser;  If 
with  authority,  he  was  not  a  trespasser; 
and,  as  the  court  said,  irrespective  of  what 
relation  he  bore,  he  was  entitled  to  ordinary 
care  and  diligence  at  the  hands  of  the  com- 
pany and  its  servants.  He  had  the  express 
permission  of  the  conductor  to  ride  in  the 
cab.  As  to  who  shall  ride  upon  railroad 
trains,  and  upon  what  terms,  the  conductor, 
In  the  absence  of  proof  to  the  contrary,  has 
the  authority  to  decide^  If  he  allows  per- 
sons to  ride  upon  the  train,  even  thoug;h 
gratuitously,  the  company  and  its  servants 
must  use  ordinary  care  to  protect  them.  The 
following  cases  are  more  or  less  similar  to 
the  one  at  bar,  and  from  ttion  it  is  easily 
deduclble  that  the  deceased  was  not  a  tres- 
passer: Higglns  V.  Cherokee  R.  Co.,  73  6a. 
149;  Steamboat  Go.  v.  King,  16  How.  469. 
14  L.  Ed.  1019;  Phila.  R.  Co.  v.  Derby,  14 
How.  468,  14  L.  Ed.  602 ;  Washburn  v.  Nash- 
ville R.  Co.,  3  Head  (Tenn.)  638,  76  Am.  Dec. 
784;  Chicago  a  Co.  v.  Mlcbie,  83  111.  427; 
Sherman  v.  Railroad  Co.,  72  Mo.  62,  37  Am. 
Rep.  423;  Whitehead  v.  Railroad  Co.,  99 
Mo.  263,  11  S.  W.  761,  6  Ia  a  A.  409. 

4.  It  Is  contended  that  the  deceased  con- 
tracted. In  accepting  the  permit,  that  he 
would  ride  at  his  own  risk.  The  permit  in 
terms  relates  only  to  the  risk  of  riding  on 
freight  engines.  It  does  not  purport  to  cov- 
er any  other  rlslc  He  was  not  Injured 
through  any  risk  of  riding  on  the  engine. 
Such  writings  will  not  be  extended  by  Inipll- 
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cation  In  favor  of  the  person  wbo  issnea 
them.  Aa  the  Supreme  Court  said  In  (Geor- 
gia Railroad  Co.  t.  Clarke,  97  Oa.  707,  26  S. 
E.  388:  "It  may  be  fairly  presumed  that 
one  who  hlmsdf  writes  or  prepares  a  writ- 
ten contract  In  which  be  Is  Interested  will  be 
snre  to  use  language  which  he  conceives  is 
best  adapted  to  secnre  to  himself  the  full 
benefit  of  everything  he  could  claim  under 
the  agreement  the  writing  Is  Intended  to  evi- 
dence. It  Is  therefore  allowable  and  Just,  at 
the  Instance  of  the  opposite  party,  to  scan 
critically  the  phraseology  employed."  See, 
also,  R.  &  D.  B.  Co.  v.  Mitchell,  92  6a.  77, 
18  S.  E.  290;  W.  &  A.  R.  Co.  v.  Bussey,  96 
6a.  584.  23  S.  E.  207. 

5.  After  a  painstaking  review  of  the  whole 
record,  and  of  the  exceptions  preserved,  we 
find  no  reversible  error.  The  verdict  is 
large;  Indeed,  so  large  In  comparison  with 
the  apparent  culpability  of  the  defendant's 
agents  that  we  have  scanned  the  record  very 
carefully  to  see  if  there  was  any  error  of  the 
the  court  superinducing  it.  But  in  a  juridlc 
sense  we  are  unwilling  to  say  that  it  is  ex- 
cessive. 

Judgment  affirmed. 


GRimN  V.  STATE).     (No.  1,279.) 
(Court  of  Appeals  of  6eorgia.    Oct  28,  1908.) 

1.  Gavino  (8  98*)— Cmjiinai.  Pboseotttiors— 

EJVIDENOB— STTMIOISNCT. 

l%e  iKJSseBsion  of  either  cards  or  money 
may  authorize  the  inference  that  a  defendant 
who  was  present  at  an  unlawful  game  of  cards 
was  engaged  therein ;  and,  upon  proof  of  an  un- 
lawful game,  he  may  legally  be  convicted  of 
participating  therein. 

[Ed.  Note. — For  other  cases,  see  Coaming,  Cent. 
Dig.  8  292;  Dec.  Dig.  8  9&*] 

2.  CannnAL  Law   (8  929*)  — New  Tbiai.— 
Gboitkdb — Misconduct  of  WrrwEss. 

That  the  prosecutor  in  a  criminal  case, 
without  the  knowledge  of  the  defendant  or  hia 
counsel,  entered  the  jury  room  where  the  jury 
were  considering  the  case,  and  delivered  to  the 
jury  a  pack  of  cards  which  had  been  identified 
during  the  trial  as  having  been  used  by  the  de- 
fendant in  the  unlawful  game  in  question,  but 
which  had  not  been  admitted  in  evidence  by  the 
court,  is  good  ground  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2276;    Dec.  Dig.  8  929.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Fitzgerald;  D.  B. 
Jay,  Judge. 

Tom  GrlfBn  was  convicted  of  gaming,  and 
he  brings  error.    Reversed. 

Haygood  &  Cutts,  for  plaintlfC  in  error.  O. 
H.  Elkins,  Sol.,  for  the  State. 

RUSSELL,  J.  In  the  court  below  the  de- 
fendant was  convicted  upon  an  accusation  of 
the  offense  of  gaming.  He  moved  for  a  new 
trial  upon  the  general  grounds,  and  also  upon 
the  special  ground  that  the  prosecutor  in  the 
case  entered  the  Jury  room  while  they  were 


considering  tb^r  verdict,  and  delivered  to 
the  jury  a  pack  of  playing  cards.  While  all 
of  the  evidence  of  the  defendant's  guilt  is 
circumstantial,  and  the  case  against  him  weak, 
still,  under  our  ruling  In  the  case  of  Griffin  v. 
State,  2  6a.  App.  634,  58  S.  E.  781,  we  can- 
not say  a  verdict  of  guilty  was  unauthorized 
by  the  evidence. 

The  more  serious  question  in  the  case  is 
the  special  ground,  from  which  it  appears  that 
the  prosecutor  went  Into  the  jury  ro<Mn  and 
gave  them,  for  use  during  their  deliberations, 
a  pack  of  playing  cards  which  some  of  the 
witnesses  had  testified  was  the  same  pack 
used  by  the  players  in  the  game  in  which  it 
was  alleged  the  defendant  .participated ;  some 
of  these  cards  t>elng  the  cards  which  witnesses 
testified  they  saw  the  defendant  handling 
and  shuffling.  According  to  the  record,  a  pack 
of  cards  was  identified  during  the  introduction 
of  the  testimony;  but  they  were  not  tendered 
in  evidence  or  admitted  by  the  court  It  is 
not  a  case,  therefore,  where  a  part  of  the 
evidence,  which  had  been  properly  tendered 
and  admitted,  but  inadvertently  had  been  left 
in  the  courtroom,  was  thereafter  delivered  to 
the  jury.  But  eyea  if  the  pack  of  cards  had 
been  properly  in  evidence,  and  the  court  had 
desired  them  delivered  to  the  jury,  the  sheriff 
in  the  present  Instance,  being  the  prosecutor, 
could  not  act  as  the  officer  of  the  court  for 
this  purpose.  He  was  disqualified  to  act  as 
sherier  during  the  trial  of  this  case.  The  Jury 
cannot  properly  be  put  In  the  charge  of  the 
sheriff  while  trying  a  case  in  which  he  is 
prosecutor. 

The  testimony  in  behalf  of  the  movant  in 
support  of  this  ground  was  that  after  the  jury 
had  been  out  for  some  time  he  saw  the  prose- 
cutor go  into  the  jury  room,  where  the  jury 
were  with  the  case  under  consideration,  and 
close  the  door  behind  him  and  remain  in  the 
room  about  10  minutes.  For  the  state  the 
prosecutor  testified:  -"I  opened  the  jury  room 
door,  and  walked  In  and  laid  the  pack  of  cards 
on  the  table  in  the  room,  and  spoke  no  words 
to  any  one;  nor  did  I  make  any  sign  of  any 
kind  whatsoever.  The  table  was  three  or 
four  feet  fr<Hn  the  door,  and  I  was  in  the  room 
only  so  long  as  it  took  me  to  walk  to  the  table, 
lay  the  cards  down,  and  walk  out"  Three  of 
the  jurors  testified  that  the  sheriff  only  walk- 
ed to  the  table,  and  laid  the  cards  down,  and 
walked  out,  and  was  in  there  no  longer  than 
was  necessary  for  that  purpose,  and  that  bis 
presence  in  the  room  did  not  Influence  their 
decision.  Just  as  the  verdict  was  about  to 
be  published,  a  bystander  informed  the  de- 
fendant's counsel  that  the  prosecutor  had  been 
in  the  jury  room. 

We  think  this  unauthorised  introduction 
ot  foreign  matter  before  the  jury,  and  un- 
warranted Interference  with  their  delibera- 
tions, on  the  part  of  the  prosecutor,  requires 
the  grant  of  a  new  trial.  The  highest  public 
policy  and  the  mftintenance  of  the  purity  of 
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our  Jury  system  demand  that  tbe  verdict  of 
the  Jury  shall  not  only  be  nntalnted  by  Ille- 
gal, Improper,  and  prejudicial  Influences,  but 
«ven  that  it  shall  be  above  suspicion.  Where 
gross  irregularities  are  shown,  the  presump- 
tion arises  that  the  Injured  party  has  been 
prejudiced  thereby,  and  It  devolves  upon  the 
party  gaining  the  verdict,  at  least,  to  demon- 
strate unequivocally  that  it  was  not  in  the 
:8lighte8t  degree  affected  by  the  incident  which 
marred  the  legal  harmony  of  an  orderly  trial. 
'We  apprehend  this  to  be  the  rule  In  civil  and 
■criminal  cases  alike ;  but  certainly.  If  the  rule 
is  to  be  relaxed  in  its  observance,  it  is  less 
Important  where  only  property  rights  are  con- 
cerned than  where  the  liberty  of  the  citizen  is 
Involved.  As  held  in  Killen  v.  Slstrunk,  7  Ga. 
283  (2);  "If  a  paper  not  in  evidence  be  deliv- 
ered to  the  Jury  by  design,  by  the  party  in 
whose  favor  the  verdict  is  returned,  the  ver- 
dict will  be  set  aside,  even  if  the  paper  is 
immaterial."  Judge  Lumpkin,  delivering  the 
Opinion  in  that  case,  cites  the  case  of  Sargent 
V.  Roberts,  1  Pick.  (Mass.)  337,  11  Am.  Dec. 
185,  and  says:  "The  case  of  Sargent  v.  Rob- 
erts Is  a  strong  Illustration  of  the  solicitude 
with  which  every  statement  or  communica- 
tion with  the  Jury,  not  made  in  open  court 
and  in  the  presence  or  with  the  knowledge  of 
the  parties  or  their  counsel,  is  excluded.  A 
new  trial  was  granted  because  the  Judge, 
after  the  court  was  adjourned,  wrote  a  let- 
ter to  the  Jury,  respecting  the  cause  which 
had  been  committed  to  them,  which  he  direct- 
ed them  to  bring  into  court  with  them,  to  be 
filed  with  the  papers,  and  the  substance  of 
which  it  was  admitted,  was  wholly  unexcep- 
tionable. The  court  acted  upon  the  opinion 
that  any  communication  at  all  was  improper, 
and  that  for  that  reason  the  party  against 
whom  the  verdict  was,  was  entitled  to  a  new 
trial." 

In  Walker  v.  Hunter,  17  Ga.  364  (4),  In 
which  Judge  Bennlng  rendered  the  opinion 
in  behalf  of  the  court,  the  rule  is  even  more 
■stringently  stated,  and  it  is  held  that  "if  a 
paper,  calculated  to  Influence  the  Jury  in  fa- 
vor of  one  of  the  parties,  gets  before  them 
while  considering  of  their  verdict,  and  they 
find  for  that  party  It  is  a  ground  for  a  new 
trial."  It  will  be  observed  that  this  holding 
goes  to  the  extent  that  if  a  paper  gets  before 
the  Jury,  though  not  even  by  means  of  one  of 
the  parties,  and  it  is  calculated  to  Influence 
them,  a  new  trial  should  be  granted.  The 
Walker  Case,  like  the  Slstrunk  Case,  was  a 
civil  case.  In  the  Walker  Case,  one  Solomon, 
who  was  the  ordinary,  seems  to  have  wished 
to  be  sustained  in  his  ruling  in  setting  up  the 
will  then  In  question.  In  the  present  case, 
the  prosecutor,  who  was  the  sheriff,  might 
have  desired,  and  naturally  would  have  de- 
sired, to  sustain  his  testimony. 

So  far  as  the  regularity  of  the  trial  Is  con- 
cerned, to  use  the  words  of  Judge  Benning, 
"the  affair  has  an  ugly  look."    The  crucial 


point  In  the  present  case  was  whether  the 
defendant,  whom  no  testimony  showed  to 
have  had  money  during  the  game,  had  any 
cards  In  his  hands.  The  testimony  of  the 
prosecutor  was  that  he  did  have  them.  Sev- 
eral witnesses  testified,  In  behalf  of  the  de- 
fendant, that  he  had  no  cards,  and  did  not, 
at  the  time  In  question,  participate  in  any 
game.  What  could  better  impress  upon  the 
Jury  the  testimony  of  the  sheriff  and  prose- 
cutor, contradictory  of  the  evidence  In  behalf 
of  the  defendant,  that  be  bad  seen  the  defend- 
ant with  cards,  and  that  these  were  the 
cards ;  and  if,  as  is  usual,  the  sheriff  was 
reasonably  popular  with  the  Jurors,  what 
could  be  more  prejudicial  to  the  defendant 
than  this  silent  recall  and  emphasis  of  the 
sheriff's  testimony,  by  the  presentation  and 
deposit  of  the  cards  upon  the  table?  Three 
Jurors  say  that  it  did  not  influoice  their  de- 
cision. It  is  signiflcant  that  no  evidence  was 
secured  from  the  remaining  Jurors  who  tried 
the  case,  and  they  are  not  shown  to  have  been 
inaccessible.  The  presumption  remains  that 
the  other  nine  Jurors  were  affected  to  the 
prejudice  of  the  defendant. 
Judgment  reversed. 


FROIDBVAUX  v.  JORDAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  6,  1908.) 

1.  MoBTOAOES  (S  33*)  —  Absolute  Deed  as 
Mortgage. 

A  deed  absolute  on  its  face  will,  in  equity, 
be  declared  to  be  a  mortgage,  if  a  separate  seal- 
ed and  recorded  contract  between  the  parties 
clearly  evidences  that  the  deed  was,  at  the  in- 
ception of  the  transaction,  executed  for  the 
forbearance  of  a  loan. 

[Ed.  Note.— For  other  ca!>ps,  see  Mortgages, 
Cent.  Dig.  §8  68-69 ;    Dec.  Dig.  $  33.*] 

2.  MoBTOAOES  (8  97*)— Once  a  Mostoage  Al- 
ways A  Mortgage. 

That  which  is  a  mortgage  in  its  inception 
remains  a  mortgage,  unless  changed  by  a  new 
contract,  plainly  fair  and  reasonaole,  and  upon 
adiequate  consideration,  or  unless  it  is  conclusive- 
ly shown  that  mortgagor's  equity  has  been 
waived,  rescinded,  or  abandoned  by  a  subsequent 
distinct  and  independent  parol  agreement  be- 
tween the  parties,  partially  acted  upon  or  fuUf 
performed  by  them. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Dec.  Dig.  8  07.*] 

8.  Mortgages  (8  384*)— Stbict  Fobeclosube. 
Strict  foreclosure  of  mortgages  in  rare  in- 
stances, if  at  all,  prevails  in  this  jurisdiction. 
The  practice  is  to  apiwint  a  day  within  which 
the  mortgagor  may  redeem,  and  to  decree  a 
sale  of  the  property  for  payment  of  the  debt  se- 
cured in  case  of  default  in  redemption. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  8  1149;   Dec.  Dig.  |  384.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  T.  D.  Froidevauz  against  H.  L. 
Jordan  and  others.  Decree  for  defendants, 
and  complainant  appeals.  Reversed  and  re- 
manded, with  directions. 
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R.  L.  Blackwood,  R.  L.  Sanders,  and 
Slmma,  Enslow,  Fltzpatrlck  &  Baker,  for  ap- 
pellant McGomas  &  Nortbcott,  for  appel- 
lees. 

ROBINSON.  J.  A  small  tract  of  land  be- 
longing to  plaintiff,  by  sale  In  Judicial  pro- 
<!ccding8,  passed  to  tbe  ownership  of  one 
Simpson.  Plaintiff  arranged  to  redeem  the 
prc^perty.  The  defendants  furnished  the 
mon^,  and  SbuiMon,  at  plaintiff's  direction, 
conveyed  the  land  to  them.  A  separate  writ- 
ten contract  between  plaintiff  and  defend- 
ants, duly  executed  under  seal,  acknowledg- 
ed, and  recorded,  expressly  states  that  $275 
of  the  money  so  furnished  Is  a  loan  by  de- 
fendants to  plaintiff,  and  that  the  residue  of 
tbe  money  furnished  is  satisfled  by  the  sale 
of  the  timber  on  the  land  to  defendants  by 
plaintiff.  Tbe  contract  shows,  also,  that 
plaintiff  is  to  retain  possession  of  the  land 
and  pay  the  taxes  thereon.  It  is  specific  in 
limiting  defendants  to  certain  rights  on  the 
land  for  cutting  and  removing  said  timber. 
It  provides  that,  if  tbe  aforesaid  loan  and 
its  interest  are  paid  within  three  years,  then 
the  defendants  shall  execute  and  deliver  to 
plaintiff  a  general  warranty  deed  for  the 
land,  but  if,  at  the  end  of  tbe  three  years, 
tbe  sum  and  its  Interest  are  not  paid,  tbe 
plaintiff  shall  vacate  the  premises.  Tbe 
money  not  having  been  paid  within  tbe  stip- 
ulated time,  defendants  entered  into  posses- 
sion of  the  land.  Plaintiff  soon  thereafter 
filed  his  bill  against  defendants.  Its  general 
purposes  are  to  have  the  deed  declared  to  be 
only  a  mortgage  for  the  security  of  money 
and  to  have  an  accounting  for  the  crops  car- 
ried away  and  the  rents  collected  by  defend- 
ants. It  asserts  that,  notwithstanding  that 
the  deed  was  merely  a  security  for  the  loan 
of  money,  defendants  have  taken  possession 
of  the  land  and  appropriated  the  issues  and 
profits  thereof.  The  answer  completely  con- 
troverts tbe  case,  denying  that  the  deed  was 
to  operate  only  as  a  mortgage,  and  alleging 
that  plaintiff  voluntarily  surrendered  posses- 
sion of  the  property  to  defendants  and  there- 
by relinquished  his  rights  therein.  Deposi- 
tions were  taken  and  read.  Upon  the  hear- 
ing there  was  dismissal  of  tbe  bill,  and 
plaintiff  has  appealed. 

Clearly  the  mon^  Involved  In  the  transac- 
tion was  a  loan.  The  parties,  in  the  inception 
of  the  matter,  so  deemed  it  and  gave  it  that 
name.  The  Intention  of  the  parties  is  plain, 
and  that  Intention  must  control  In  the  con- 
struction of  their  dealings.  Since  the  money 
Involved  was  a  loan,  we  must  say  that  the 
deed  covering  It  operated  only  as  security 
therefor.  There  can  be  no  question  that  the 
transaction  originally  had  for  its  object  secu- 
rity for  tbe  payment  of  the  money.  The  con- 
text of  the  writing  drawn  up  between  the  par- 
ties cannot  be  construed  otherwise.  That 
writing  states  that  the  money  was  to  be  a  loan 
for  three  years ;  and  for  that  time,  it  cannot 
be  gainsaid,  the  deed  operated  solely  as  se- 


curity. If  It  was  for  that  time  a  mortgage.  It 
must  continue  to  be  a  mortgage.  The  forbear- 
ance of  a  debt  Is  expressed  In  the  writing, 
not  the  purchase  of  the  proi>erty.  The  prin- 
ciple enunciated  In  Sadler  v.  Taylor,  48  W. 
Va.  1(H,  38  S.  B.  S83,.  most  fittingly  appUes 
In  this  case:  "If,  by  the  intention  of  the 
parties,  the  transaction  was  originally  a  se- 
curity for  tbe  payment  of  money,  It  will  be 
held  In  equity  to  be  a  mortgage,  and  the 
maxim,  *Once  a  mortgage,  always  a  mort- 
gage,' applies,  and  It  wUl  remain  such,  unless 
changed  by  a  new  contract  upon  an  adequate 
consideration,  and  so  reasonable  and  fair  as 
to  relieve  It  of  any  suspicion  of  unconscien- 
tious advantage ;  but  If,  originally,  the  trans- 
action was  a  sale  of  property  with  a  right  of 
repurchase  at  the  option  of  tbe  grantor,  it 
is  a  conditional  sale,  and  no  subsequent  event 
short  of  a  new  agreement  between  the  par- 
ties can  convert  It  Into  a  mortgage."  No- 
where In  the  written  pajters  between  the  par- 
ties, nor  In  the  record  of  this  case,  can  we 
find  that  which  even  tends  to  show  that  orig- 
inally the  transaction  consummated  a  sale  of 
the  land  with  a  right  of  repurchase  at  the 
option  of  grantor.  Tbe  parties  have  not  de- 
nominated it  a  sale  of  the  property,  but  call 
tbe  transaction  a  loan  of  money.  The  gran- 
tor remained  In  possession.  Besides,  defend- 
ants, at  one  time  after  the  debt  was  due,  ad- 
mitted that  a  loan  existed,  by  executing  n 
deed  for  the  property  to  plaintiff  and  belnt; 
willing  to  receive  the  money  and  deliver  the 
deed.  The  defendants  thus  recognized  nn 
interest  on  the  part  of  plaintiff  In  the  land. 
Hursey  v.  Hursey,  66  W.  Va,  148,  49  S.  E. 
367.  We  think  the  evidence  Is  clearly,  spe- 
clflcally,  and  decisively  to  the  effect  that  the 
deed  operated  only  as  a  mortgage. 

Plaintiff,  under  the  allegations  of  his  bill, 
had  a  right  In  a  court  of  equity  to  ask  that 
the  deed  be  declared  a  mortgage  and  to  call 
for  an  accounting.  Equity,  having  assumed 
Jurisdiction  for  these  purposes,  will  go 
through  and  enforce  all  tbe  equities  Involv- 
ed. This  Is  tbe  universal  rule.  Hogg's  Eq. 
Prln.  §  319.  But  what  are  the  other  equities 
involved?  They  pertain,  certainly,  to  both 
tbe  mortgagor  and  mortg^agee.  The  former 
has  the  right  of  redemption ;  the  latter,  the 
right  of  foreclosure  upon  default  of  redemp- 
tion. Long  ago,  In  tbe  Virginias,  did  we  de- 
part from  the  strict  technical  Import  of  mort- 
gages, tending  more  and  more  to  view  them 
In  the  light  of  what  they  really  are — mere 
Hens  for  the  security  of  debts.  Only  In  rare 
instances  and  under  peculiar  circumstances 
will  strict  foreclosure  be  had.  In  this  case 
it  appears  that  the  land  is  of  far  greater  val- 
ue than  the  amount  of  the  debt.  "Tbe  prac- 
tice is  to  decree  a  sale,  and  a  day  of  redemp- 
tion Is  given ;  but,  if  the  mortgagor  does  not 
avail  himself  of  this  privilege,  then  the  land 
is  sold,  and  the  proceeds,  after  paying  the 
costs  of  suit  and  sale,  are  applied  to  the  i>ay- 
ment  of  the  debt  and  interest,  and.  If  there 
be  any  residue,  It  Is  paid  to  the  mortgagor." 
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2  Barton's  Ob.  Pr.  949 ;  Hogg's  Eq.  Prin.  S 
550;   2  Minor's  Inst  (2d  Ed.)  310. 

Bnt  It  Is  all^^ed  and  maintained  on  behalf 
of  defendants  tbat  plaintiff  abandoned  bis 
rights,  and  by  parol  waived  his  equity  in  the 
property.  On  this  point,  however,  the  evi- 
dence is  not  snfficlently  positive  to  enable  us 
to  sanction  that  position.  The  case  does  not 
come  within  the  mle  that  "a  written  contract 
creating  an  equitable  Interest  In  land  may 
be  rescinded,  waived,  or  abandoned  by  a  sub- 
sequent distinct  and  independent  parol  agree- 
ment between  the  parties,  partially  acted  on 
or  fully  performed  by  them."  Jordon  v. 
Katz,  89  Va.  628,  16  S.  B.  866;  Phelps  y. 
Seely,  22  Grat  (Va.)  678.  This  mle  cannot 
be  applied  in  the  absence  of  clear  and  con- 
clusive proot  Ballard  v.  Ballard,  25  W.  Va. 
470;  Jones  on  Mortgages,  {  338.  It  is  not 
condnsirely  shown  that  plalntlfTs  rights 
were  relinquished  by  him. 

The  circuit  court  should  have  held  the 
deed  to  be  a  mortgage,  and  directed  an  ac- 
count to  be  taken  between  the  i>artie8.  Hav- 
ing Jurisdiction  in  these  imrtlcolars,  the 
court  should  have  gone  through  and  enforced 
the  remaining  equities  involved.  In  other 
words,  It  should  have  appointed  a  day  with- 
in which  to  redeem  and  directed  a  sale  of 
the  property  in  default  of  redemption.  The 
decree  dismissing  the  bill  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions for  procedure  therein  according  to  the 
principles  herein  pronounced,  and  further  ac- 
cording to  equity. 


STATE  V.  STEVENSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  6,  1908.) 

1.  Judges  (8  24*)— Speciai,  Judoe— Eftkct  o» 

APPEABANOB   of   REOtTLAB   JUDGE. 

It  Is  reversible  error  for  a  regular  Judge, 
pending  the  trial  of  a  cause  begun  and  con- 
tinaed  before  a  special  judge  duly  elected  to 
preside  in  the  absence  of  such  regular  judge, 
on  making  his  appearance  at  the  same  term,  to 
assume  jurisdiction  thereof,  proceed  with  the 
trial,  and  pronounce  judgment  therein. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Wg.  §  98;    Dec.  Dig.  |  24.*] 

2.  Gbikinai.  Law  (i  636*)— Pbesence  op  De- 
fendant—Reception of  Eviderce  —  Cis- 
omiSTAiTOES  OF  Offense. 

It  is  error,  to  the  prejadice  of  the  prisoner's 
legal  rights,  for  the  court,  after  receiving  a 
prisoner's  plea  of  guilty  of  murder  in  the  first 
degree,  and  before  pronouncing  judgment  there- 
on, to  proceed  in  the  absence  of  the  prisoner  to 
examine  witnesses  and  hear  from  the  special 
judge  who  presided  at  the  time  of  receiving  such 
plea  statements  respecting  the  circumstances  and 
facts  of  the  killing,  whether  such  examination 
be  for  the  personal  satisfaction  of  the  judge 
pronouncing  the  judgment  of  the  court,  or  to 
advise  him  as  to  tne  character  of  judgmept  that 
should  be  pronounced  on  said  plea. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ii«w,  Cent  Dig.  H  1465-1482;  Dec.  Dig.  { 
636.»] 


3.  CBiinNAL  Law  (|  274*)— Plea  of  Ottii,tt— 

WlTHDBAWAXr— DISOBETION  OF  COUBT. 

It  is  a  matter  addressed  to  the  sound  dis- 
cretion of  the  trial  court  reviewable  here  for 
any  abuse  thereof,  whether  it  will  i>ermit  a  de- 
fendant to  withdraw  his  plea  of  "guilty  of  mur- 
der in  the  first  degree'  entered  after  having 
withdrawn  his  former  plea  of  "not  guilty,"  ana 
to  plead  anew  his  plea  of  "not  guilty,"  and 
have  a  trial  thereon  before  a  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C«it  Dig.  t  633;    Dec.  Dig.  |  274.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mercer  County. 

Fank  Stevenson  was  Indicted  for  murder 
in  the  first  degree.  He  entered  a  plea  of  not 
guilty,  which  was  thereafter  withdrawn  on 
his  motion  and  a  plea  of  guilty  entered. 
Subsequently,  and  before  any  judgment  was 
pronounced  by  the  special  Judge  who  had  re- 
ceived the  plea,  the  regular  Judge  appeared 
and  asBiuned  the  bench,  and  proceeded  In  de- 
fendant's absence  to  hear  statements  of  the 
special  Judge  as  to  what  the  witnesses  had 
testified  at  the  time  of  entering  the  plea  of 
guilty,  and  also  to  hear  the  sworn  statements 
of  a  part  of  the  witnesses  summoned.  Fol- 
lowing this,  the  court,  the  regular  Judge  pre- 
siding, adjudged  defendant  guilty  of  murder 
In  the  first  degree  and  sentenced  him  to  be 
hung,  and  defendant  brings  error.  Reversed 
and  remanded. 

Hugh  O.  Woods,  for  plalntUf  in  error.  A. 
M.  Sutton,  Atty.  Gen.,  for  the  State. 

MILLER,  J.  The  Indictment  In  the  crim- 
inal court,  returned  January  8,  1907,  for 
murder  and  manslaughter,  was  in  the  form 
prescribed  by  section  4200,  Code  1906,  and 
charged  that  the  defendant  on  Sq;)tember  21, 
1906,  "In  the  said  county  of  Mercer,  feloni- 
ously, willfully,  maliciously,  deliberately,  and 
unlawfully  did  slay,  kill,  and  murder  one 
Mose  Blagman,  against  the  peace  and  dig- 
nity of  the  state."  January  12,  1907,  the 
prisoner  demurred  to  the  Indictment,  which 
being  overmed.  In  his  own  proper  person  he 
entered  his  plea  of  not  guilty,  and  Issue  was 
Joined  thereon.  January  26,  1907,  the  case 
was  continued  generally  to  April  8,  1907. 
The  record  does  not  show  that  anything  fur- 
ther was  done  In  the  case  until  July  9,  1907, 
when,  the  r^^ular  Judge  having  failed  to  at- 
tend, the  attorneys  present  and  practicing  In 
said  court  by  ballot  elected  John  M.  McGrath 
Judge  to  preside  In  the  absence  of  the  regu- 
lar Judge,  who,  after  taking  the  oath  pre- 
scribed by  law  to  perform  faithfully  and  im- 
partially the  duties  of  said  Judge  of  said 
court  so  long  as  he  shall  continue  to  act  as 
such,  assumed  the  bench,  and  proceeded  with 
the  business.  Whereupon  the  defendant  mov- 
ed the  court  to  permit  him  to  withdraw  his 
plea  of  not  guilty,  which  was  granted;  and, 
the  plea  being  withdrawn.  In  his  own  proper 
person  the  defendant  entered  a  plea  of  "guilty 
of  murder  In  the  first  degree  In  manner  and 
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form  as  the  state  In  her  said  Indictment 
against  bim  hath  alleged,"  and  the  court 
took  time  to  consider  of  Its  Judgment  there- 
on. Subsequently,  July  18,  1907,  and  before 
any  judgment  on  the  defendant's  plea  of 
guilty  was  pronounced  by  the  special  Judge 
who  had  received  the  plea  and  taken  time  to 
consider  of  his  Judgment,  Judge  Maynard, 
the  regular  Judge,  appeared  and  assumed  the 
bench,  and,  as  he  recites  In  a  bill  of  excep- 
tions, proceeded  In  the  absence  of  the  prison- 
er and  his  counsel,  and  not  in  open  court,  to 
hear  statements  of  Special  Judge  -McOrath 
as  to  what  the  witnesses  had  testified  at  the 
time  of  entering  the  plea  of  guilty,  and  also 
to  hear  the  sworn  statements  of  a  part  of 
the  witnesses  summoned  in  the  case,  stating 
at  the  same  time,  however,  as  further  certi- 
fied In  said  bill  of  exceptions,  tliat  he  had 
heard  the  statement  of  the  special  Judge  and 
of  the  witnesses  examined  solely  for  his  per- 
sonal satisfaction ;  the  Judgment  pronounced 
being  based  solely  on  the  prisoner's  plea  of 
guilty,  unlnfiuenced  by  any  statements  of  the 
special  Judge  or  witnesses  examined.  Fol- 
lowing this  proceeding  the  court  August  1, 
1907,  the  regular  Judge  presiding,  the  pris- 
oner having  nothing  to  say  in  opposition 
thereto,  adjudged  him  guilty  of  murder  in 
the  first  degree,  and  that  he  be  taken  from 
the  Jail  of  the  county  to  the  penitentiary  of 
the  state,  and  there  confined  until  October 
25,  1907,  when  he  should  be  hanged  by  the 
neck  until  he  be  dead.  Immediately  after 
Judgment  was  thus  pronounced  against  him, 
as  shown  in  said  bill  of  exceptions,  the  pris- 
oner moved  the  court  to  set  aside  "its  sen- 
tence and  Judgment,  and  to  permit  him  to 
withdraw  his  plea  of  guilty  and  enter  a  plea 
of  not  guilty,  and  have  his  case  tried  by  a 
Jury,"  which  motions,  being  resisted  by  the 
attorney  of  the  state,  were  overruled,  and 
the  action  of  the  court  thereon  was  excepted 
to  by  the  prisoner.  On  September  7,  1807, 
the  prisoner  presented  Ills  petition  to  the 
circuit  court  for  a  writ  of  error,  but,  that 
court  being  of  the  opinion  that  there  was  no 
error,  the  writ  was  refused.  Whereupon,  on 
presentation  of  his  petition  to  this  court,  Oc- 
tober 17,  1907,  the  writ  was  allowed. 

Three  questions  are  here  presented  for  our 
consideration:  First.  Was  it  competent  for 
Judge  Maynard,  the  regular  Judge,  to  assume 
the  bench  and  displace  Special  Judge  Mc- 
Grath  while  considering  of  his  Judgment  on 
the  prisoner's  plea  of  guilty,  and  proceed  to 
pronounce  Judgment  of  conviction  and  sen- 
tence? Second.  If  competent  and  having  Ju- 
risdiction to  pronounce  Judgment,  was  it  er- 
ror to  the  prejudice  of  the  prisoner's  legal 
rights  for  Judge  Maynard,  in  the  absence  of 
the  prisoner  and  his  counsel,  to  hear  the 
statement  of  the  special  Judge,  and  examine 
witnesses  for  his  personal  satisfaction  pre- 
liminary to  pronouncing  Judgment  of  convic- 
tion and  sentence?  Third.  Did  the  court  err 
In  overruling  the  prisoner's  motion  for  leave 
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to  withdraw  his  plea  of  guilty,  and  plead 
anew  his  plea  of  not  guilty,  and  have  bis  case 
tried  by  a  Jury? 

With  respect  to  the  first  question,  the  rec- 
ord shows  that  Special  Judge  McGrath,  in 
the  absence  of  the  regular  Judge,  and  pur- 
suant to  section  3631,  C!ode  1906,  was  elected 
to  hold  the  court  generally  In  the  absence  of 
the  regular  Judge,  and  not  specially  to  pre- 
side in  this  particular  case.  Undoubtedly, 
therefore,  the  appearance  of  Judge  Maynard, 
the  regular  Judge,  operated  to  vacate  the  of- 
fice of  the  special  Judge,  without  any  order 
to  that  effect,  as  to  all  business  except  as  to 
those  cases  the  trial  of  which  was  already 
begun  and  continued  before  him.  State  v. 
Carter,  49  W.  Va.  709,  39  S.  E.  611 ;  23  Oyc. 
611,  612,  613,  and  cases  cited  in  notes.  How 
is  it  as  to  unfinished  business  in  the  hands 
of  such  special  Judge?  Does  the  appearance 
of  the  regular  Judge  or  the  adjournment  of 
the  term  at  which  the  special  Judge  is  elect- 
ed to  preside  vacate  the  office  of  the  special 
Judge  entirely  I  In  State  v.  Carter,  supra,  it 
Is  said:  "The  appearance  of  the  regular 
Judge  would  "-acate  the  ofilce  of  the  special 
without  an  order  to  that  effect,  and,  if  be 
was  again  iibsent  on  another  day,  a  new  elec- 
tion for  a  special  Judge  would  be  necessary. 
•  •  *  When  a  special  Judge  falls  to  at- 
tend, or,  being  present,  declines  to  hold  court 
when  he  should  do  so,  he  thereby  vacates 
his  office  except  possibly  as  to  any  unfinished 
business  In  his  hands,  and  another  person 
may  be  selected  to  hold  court  In  lien  of  the 
regular  Judge  then  absent.  The  election  of  a 
special  Judge  is  merely  for  the  time  being,  or 
for  the  dlsi>osltion  of  a  particular  case  or 
cases."  There  is  in  this  case  the  suggestion 
that  the  appearance  of  the  regular  Judge,  or 
the  absence  of  or  declination  to  act  of  the 
special  Judge,  would  not  vacate  his  office  as  to 
such  unfinished  business.  In  23  Cyc.  612, 
613,  on  the  authority  of  the  severEiI  cases 
cited  in  note  58,  It  is  said :  "A  special  Judge 
does  not  lose  Jurisdiction  to  complete  the 
trial  of  a  case  because  the  regular  Judge  re- 
turns during  the  trial  and  resumes  his  du- 
ties." In  Bohannon  v.  Tabbin  (Ky.)  76  S.  W. 
46,  49,  one  of  the  cases  cited  in  said  note,  a 
special  Judge  was  elected  to  preside,  as  In 
this  case,  in  the  absence  of  the  regular  Judge. 
The  court  there  says:  "The  fact  that  the 
regular  Judge  returned  before  the  case  was 
finally  disposed  of  by  the  special  Judge  in  no 
wise  nullified  the  Jurisdiction  of  the  latter. 
It  would  create  Inextricable  confusion  If,  aft- 
er a  special  Judge,  elected  because  of  the 
absence  of  the  regular  Judge,  had  commenc- 
ed the  trial  of  a  case,  his  Jurisdiction  to  fur- 
ther try  It  should  be  ousted  by  the  return  of 
the  regular  Judge.  It  needs  no  argument  to 
demonstrate  the  hardship  and  expense  to  liti- 
gants which  would  arise  upon  the  adoption 
of  such  a  principle."  State  v.  Moberly,  121 
Mo.  604,  26  S.  W.  364,  decided  that :  "Where 
a  special  Judge  was  called  In  at  the  request 
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of  the  regalar  Judge,  and  for  a  time  presid- 
ed In  a  case,  be  acquired  Jurisdiction  to  try 
the  case,  which  could  not  be  dirested  by  the 
regular  Judge;  and  the  fact  that  the  latter 
completed  the  trial  is  ground  for  reversal." 
But  on  the  authority  of  Hyllis  ▼.  State,  45 
Ark.  478,  and  our  own  case  of  State  t.  Car- 
ter, supra,  the  rule  of  the  cases  Just  quoted 
is  modified  by  the  condition:  "Unless  the 
special  judge  was  selected  to  preside  only 
during  the  regular  Judge's  absence."  Our 
case,  however,  wili  not  support  such  an  ex- 
ception to  the  general  rule,  when  applied  to 
the  trial  of  a  case  already  begun  by  a  spe- 
cial Judge ;  for,  as  already  stated,  it  is  there 
indicated  that  the  return  of  the  regular  Judge 
would  not  oust  the  special  Judge  of  Juris- 
diction to  try  and  finally  dispose  of  any  case 
begun  before  him.  Whether  such  Jurisdic- 
tion would  end  with  the  term  at  which  such 
special  Judge  was  elected  we  need  not  decide, 
for  the  question  does  not  arise ;  all  the  pro- 
ceedings here  involved  having  occurred  at 
the  same  term  of  the  court  We  have  decid- 
ed In  Carper  v.  Cook,  39  W.  Va.  346,  19  S. 
B.  379,  that  a  special  Judge  so  elected  re- 
tains Jurisdiction  to  sign  bills  of  exceptions 
in  a  case  tried  before  him  within  30  days 
after  the  adjournment  of  the  term.  But  see- 
ing there  must  be  a  reversal  of  the  Judg- 
ment on  other  grounds,  and  as  the  question 
will  arise  in  the  further  proceedings  in  the 
case,  it  is  proper,  we  think,  that  we  should 
intimate  the  opinion  that  the  Jurisdiction  of 
'a  special  Judge  elected,  not  to  try  any  par- 
ticular case,  but  to  preside  only  in  the  ab- 
sence of  the  regular  Judge,  does  end  for  all 
purposes  with  the  adjournment  of  the  term 
at  which  he  was  elected,  except  as  to  the 
matter  of  signing  bills  of  exceptions  in  cases 
tried  and  finally  determined  by  him.  Au- 
thorities do  hold,  however,  that  such  special 
judge  may  adjourn  the  bearing  of  a  case  be- 
yond the  regular  term  without  losing  Juris- 
diction thereof.  23  Cyc.  612,  and  cases  cited 
in  note  64.  The  fact  that  the  term  of  a  regu- 
lar or  special  judge  has  ended  or  expired  be- 
fore a  trial  begun  is  completed  will  not  pre- 
clude his  successor,  the  regular  or  a  newly 
elected  Judge,  from  trying  the  case,  but  be 
would  have  to  try  it  de  novo.  23  Cyc.  665. 
It  is  said  at  the  page  Just  cited,  on  the  au- 
thority of  Clanton  v.  R.van,  14  Colo.  419,  24 
Pac.  258,  and  In  re  Sullivan,  143  Cal.  462,  77 
Pac.  153,  that  "a  Judge  who  did  not  hear  the 
evidence  cannot  render  a  Judgment  in  a 
cause  notwithstanding  the  testimony  may 
have  been  written  down  and  preserved." 

In  answer  to  the  second  inquiry,  it  is 
argued  that  as  the  prisoner  had  withdrawn 
his  plea  of  not  guilty  after  being  warned  by 
court  and  counsel  of  the  effect  thereof,  and 
voluntarily  entered  his  plea  of  guilty  of 
murder  in  the  first  degree  as  charged  in  the 
Indictment,  without  offering  anything  in  mit- 
igation of  bis  crime,  and  as  this  pica  was 
tendered  to  the  court  and  not  personally  to 


the  special  Judge  presiding  at  the  time,  it 
was  perfectly  competent  for  the  regular 
Judge  on  appearing  to  pronounce  the  Judg- 
ment of  conviction  and  sentence  complain- 
ed of  without  further  Inquiry  as  to  the  facts; 
the  effect  of  a  confession  being  to  supply 
the  want  of  evidence.  In  the  able  and  well- 
consldered  case  of  Green  v.  Commonwealth, 
12  Allen  (Mass.)  155,  it  was  ruled  that  the 
plea  of  guilty  of  murder  in  the  first  degree 
did  have  that  eOlect,  and,  when  tendered  to 
single  Justice,  judgment  of  conviction  and 
sentence,  without  the  intervention  of  a  Jury 
to  try  the  degree  of  the  crime,  might  be  pro- 
nounced against  him,  although  without  such 
plea,  and,  upon  a  plea  of  not  guilty  in  a. 
capital  crime,  the  trial  could  only  be  had, 
as  provided  by  statute,  before  a  full  court 
composed  of  all  the  judges.  The  statute 
of  Massachusetts,  as  does  our  statute,  re- 
quires the  jury  to  find  the  degree  of  the 
crime,  and  it  was  argued  in  that  case,  and  de- 
cided adversely  to  the  proposition,  that  as 
all  murder  was  presumed  to  be  murder  in 
the  first  degree,  the  court  could  not  accept 
the  plea  of  guilty  tn  the  first  degree;  and, 
as  the  Jury  in  a  trial  of  the  issue  on  a  plea 
of  not  guilty  were  required  on  the  evidence 
to  find  the  degree  of  murder,  all  the  court 
could  do  was  to  accept  the  plea  of  confes- 
sion, and  impanel  a  Jury  to  try  the  degree  of 
the  crime.  Our  statute  (section  4584,  Code 
1906)  provides  that:  "If  the  accused  pleads 
guilty  of  murder  in  the  first  degree,  sentence 
of  death  or  confinement  in  the  penitentiary 
for  life  shall  be  pronounced  upon  him  by 
the  court,  as  may  seem  right,  in  the  same 
manner  and  with  like  effect  as  If  he  had  been 
found  guilty  by  tlie  verdict  of  a  Jury." 
There  is  here  given  to  the  court  a  discretion 
either  to  pronounce  Judgment  of  death  or 
imprisonment  for  life,  certainly  not  an  ar- 
bitrary discretion,  but  a  reasonable  discre- 
tion, an<l  as  may  seem  right  How  is  the 
court  to  be  informed  as  to  the  right  of  the 
matter?  The  court's  decision  of  this  question 
is  of  the  most  vital  Importance  to  the  pris- 
oner. With  him  it  Is  veritably  a  question  of 
life  and  death.  In  this  case  the  court  presid- 
ed over  by  the  special  Judge  bad  pursued  the 
only  practical  method  known  to  the  law  to 
Inform  itself  as  to  what  Judgment  should  be 
rendered.  It  had  In  the  presence  of  the  pris- 
oner examined  the  witnesses  in  open  court, 
and  the  Judge  had  taken  further  time  to  con- 
sider of  the  Judgment  to  be  pronounced.  If 
such  proceeding  is  necessary  to  advise  the 
court,  it  is  a  part  of  the  trial,  and  it  follows 
as  a  necessary  corollary  that  it  must  take 
place  in  the  presence  of  the  prisoner;  for  we 
have  held  that  the  prisoner  must  be  pres- 
ent during  the  whole  of  his  trial,  a  constitu- 
tional right  which  cannot  be  waived  or  tak- 
en away  from  him  by  the  court  Younger 
V.  State,  2  W.  Va.  579,  98  Am.  Dec.  791; 
State  V.  Conkle,  16  W.  Va.  736;  State  v.  Sut- 
fln,  22  W.  Va.  771;   State  v.  Greer,  Id.  800; 
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State  V.  Parsons,  39  W.  Va.  484,  19  8.  B. 
876;  State  t.  Sheppard.  49  W.  Va.  582-611, 
39  S.  E.  676.  Tbe  statute  (section  4667,  Code 
1906)  proTldes  that:  "A  person  Indicted  for 
felony  shall  be  personally  present  during  the 
trial  therefor.  ♦  •  • "  And  as  Judge 
Brannon  says  In  State  ▼.  Parsons,  supra: 
"The  great  weight  of  authority  is  that  be 
most  be  present  when  any  step  affecting  bim 
is  taken  from  arraignment  to  Judgment  In- 
clusiTe."  If,  therefore,  as  already  stated,  a 
Judge  who  did  not  hear  the  evidence  can- 
not render  a  valid  Judgment  in  a  cause  not- 
withstanding the  testimony  may  have  been 
written  down  and  preserved,  or  make  any 
findings  of  fact  in  a  cause  tried  by  bis  pred- 
ecessor, upon  what  principle  can  we  sustain 
the  Judgment  of  conviction  and  sentence  In 
this  case?  It  is  practically  conceded  by  the 
Attorney  General  on  the  authorities  cited 
that  the  Judgment  must  be  reversed  on  this 
ground. 

As  to  the  third  question,  the  motion  of  the 
prisoner  to  withdraw  tils  plea  of  guilty,  and 
plead  anew  his  plea  of  not  guilty  and  have 
a  trial  before  a'  Jury,  no  grounds  for  the  mo- 
tion were  assigned.  The  motion  was  not 
made  until  the  prisoner  bad  been  advised  of 
the  Judgment  against  him  upon  his  plea  of 
guilty.  Under  such  circumstances,  be  would 
be  quite  willUig  to  try  his  chances  again  be- 
fore a  Jniy.  But  this  motion  would,  at  least 
at  tbat  term,  have  been  properly  addressed  to 
tbe  special  Judge  engaged  in  the  trial  of  the 
case.  It  is  quite  likely  that  the  real  groimd 
of  the  prisoner's  motion  was  his  surprise  at 
tbe  severity  of  punishment,  or  that  the  spe- 
cial and  regular  Judge  should  have  made 
some  Investigation  of  the  aggravating  cir- 
cumstances of  bis  crime.  It  is  no  abuse  of 
the  discretion  of  the  court,  however,  to  re- 
fuse the  withdrawal  of  a  plea  under  such  cir- 
cumstances. 12  Cyc.  850,  351,  352,  and  cases 
cited.  It  Is,  generally  speaking,  a  matter  ad- 
dressed to  the  sound  discretion  of  the  court, 
subject  to  review  on  writ  of  error,  whether 
it  will  allow  sncb  a  plea  to  be  withdrawn. 
But  in  capital  cases  it  Is  said,  in  4  Bl.  Ck>mm. 
329,  "the  court  is  usually  very  backward  in 
receiving  and  recording  such  confessions  out 
of  tenderness  to  tbe  life  of  tbe  subject,  and 
will  generally  advise  the  prisoner  to  retract 
It  and  plead  to  the  indictment"  If,  there- 
fore, the  motion  bad  been  properly  address- 
ed to  tbe  proper  trial  Judge,  and  overruled, 
no  good  ground  for  tbe  motion  appearing: 
the  Judgment  could  not  be  reversed  on  tbat 
account. 

For  tbe  reasons  assigned,  we  reverse  tbe 
Judgment  of  tbe  criminal  court,  and,  enter- 
ing sucb  Judgment  as  tbe  circuit  court  should 
have  entered,  the  case  will  be  remanded  to 
the  said  criminal  court  to  be  therein  further 
proceeded  with  according  to  the  principles 
auounced  and  directions  given  herein. 


KAHLE  V.  PETERS,  Mayor,  et  al. 

SCHOBW  V.  SAME. 

(Supreme  Court  of  Appeals  of  West  Vurginia. 

Oct.  6,  1908.) 

MURICIPAI,  COBPOBATtONS  (|  124*)— COUHOIt- 

MEN— Qualifications— Validitt. 

The  provisions  of  section  10  of  the  charter 
of  the  city  of  Bluefield,  nequiring,  among  other 
things,  as  a  qnalification  of  membership  in  the 
council,  that  "they  shall  each  respectively  be  the 
owner  of  a  freehold  in  said  city  for  at  least  one 
year  prior  to  their  said  election,  such  ownership 
to  be  evidenced  by  proper  deeds  of  record  in 
the  county  court  clerk's  office  of  Mercer  county, 
West  Virginia,"  and  that  "before  entering  upon 
the  duties  of  their  respective  offices  they  shall 
severally  take  and  subscribe  an  oath  that  they 
possess  the  above  qualifications  and  are  not  sub- 

i'ect  to  any   of  the  disqualifications  prescribed 
ly  this  act,"  do  not  contravene  any  ot  the  pro- 
visions of  sections  1,  4,  5,  and  8,  art.  4,  of  the 
Constitution  of  this  State.  (Code  1906,  pp.  lil- 
liv).  and  are  therefore  constitutional  and  valid. 
[EH.  Note.— For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  §  292 ;   Dec.  Dig.  §  124.»] 
McWhorter,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Separate  original  applications  by  James 
S.  Kahle  and  Karl  F.  Schoew  to  compel  the 
mayor  and  others  to  restore  petitioners  to 
their  rights  as  members-elect  of  tbe  common 
council  of  Bluefield.    Petitions  denied. 

For  dissenting  opinion,  see  62  S.  E.  1119. 

Jas.  H.  Oollehon,  Wm.  E.  Ross,  and  York 
Coleman,  for  petitioner.  D.  E.  French,  for 
respondent. 

MILLER,  J.  Section  10  of  the  charter  of 
the  city  of  Bluefield,  among  other  things, 
provides:  "The  mayor,  each  member  of  tlie 
board  of  supervisors  and  each  member  of  the 
council  shall  be  qualified  voters  of  the  city, 
and  each  member  of  the  council  shall  be  a 
qualified  voter  of  the  ward  from  which  he 
Is  elected.  They  shall  each  respectively  be 
Inhabitants  of  said  city  for  at  least  one  year 
prior  to  their  election,  and  they  shall  each 
respectively  be  the  owner  of  a  freehold  in 
said  city  for  at  least  one  year  prior  to  their 
said  election;  such  ownership  to  be  evi- 
denced by  proper  deeds  of  record  in  the 
county  court  clerk's  ofSce  of  Mercer  coimty. 
West  Virginia.  Before  entering  upon  the  du- 
ties of  their  respective  offices  they  shall 
severally  take  and  subscribe  an  oath  that 
they  possess  the  above  qualifications  and 
are  not  subject  to  any  of  the  dlsquallflcatlons 
prescribed  In  tills  act.  •  •  • "  The  peti- 
tioners, Kahle  and  Schoew,  it  is  conceded 
were  at  an  election  held  May  5,  1908,  duly 
elected  members  of  the  common  council  of 
said  city,  Kahle  from  the  Fifth  Ward  and 
Schoew  from  the  Fourth,  each  to  serve  for 
the  term  of  one  year  from  the  Ist  day  of 
June  following,  and  were  duly  declared  elect- 
ed by  the  common  council  sitting  as  a  board 
of  canvassers,  received  from  said  council 
certificates  of  election,  took  an  oatb  of  of- 
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flee,  and  assumed  tbelr  seats  as  members. 
Subsequently,  upon  InvestlgatiiMi,  It  was  dis- 
covered that  the  petitioners  bad  not  been 
tbe  owners  "ol  a  freehold  In  said  city  for  at 
least  one  year  prior  to  their  said  election 
•  •  •  evidenced  by  proper  deeds  of  rec- 
ord" In  Mercer  county,  as  required  by  said 
section,  and  also  that  the  oaths  of  office 
taken  and  subscribed  by  them,  respectively, 
were  not  In  accordance  with  the  require- 
ments thereof.  Accordingly,  on  June  18, 
1907,  the  petitioners  having  failed  and  re- 
fused to  take  and  subscribe  such  oath,  it 
was  ordered  by  resolution  of  the  couudi 
that  their  names  "be  stricken  from  the  coun- 
cil roll,  and  that  the  auditor  refrain  from 
calling  or  recording  their  votes  upon  any 
questions  or  propositions  relative  to  any  busi- 
ness of  the  council  until  they  had  taken  tbe 
oath  of  qualification  as  prescribed  by  the 
charter."  Tbe  petitioners,  by  their  respec- 
tive petitions,  seek  by  original  process  of 
mandamus  from  this  court  to  be  restored  to 
their  alleged  rights  as  members-elect  of  said 
common  council.  Tbe  return  of  the  defend- 
ants to  the  mandamus  nisi  admitting  the 
facts  is  demurred  to  by  petitioners,  and  the 
sole  question  presented  is  as  to  the  consti- 
tutionality of  that  provision  of  said  section 
of  the  municipal  charter  requiring  such  free- 
bold  qualiflcation. 

It  is  claimed  by  petitioners  that  this  char- 
ter provision  contravenes  the  following  pro- 
visions of  article  4  of  the  Constitution  of 
this  state  (Code  190«,  p.  ill):  "a)  The  male 
citizens  of  the  state  shall  be  entitled  to  vote 
at  all  elections  held  within  the  counties  in 
which  they  respectively  reside,"  etc.  "(4) 
No  person,  except- citizens  entitled  to  vote, 
shall  be  elected  or  appointed  to  any  state, 
county  or  municipal  office,"  etc.  "(5)  Every 
person  elected  or  appointed  to  any  office, 
shall,  before  proceeding  to  exercise  the  au- 
thority or  discharge  the  duties  thereof,  make 
oath  or  affirmation  that  he  will  support  the 
Constitution  of  the  United  States  and  the 
Constitution  of  this  state,  and  that  he  will 
faithfully  discbarge  the  duties  of  bis  said 
office  to  the  best  of  bis  skill  and  Judgment; 
and  no  other  oath,  declaration  or  test  shall 
be  required  as  a  qualiflcation  unless  herein 
otherwise  provided."  "(8)  The  Legislature, 
in  cases  not  provided  for  In  this  Constitu- 
tion, shall  prescribe,  by  general  laws,  the 
term  of  office,  powers,  duties  and  compensa- 
tion of  all  public  officers  and  agents,  and 
the  manner  in  which  they  shall  be  elected, 
appointed  and  removed."  The  proposition 
which  petitioners  deduce  from  these  provi- 
sions of  the  Constitution  is  that  section  4  by 
negation  excludes  from  the  privilege  of  hold- 
ing office,  state,  county,  or  municipal  all  per- 
sons except  those  made  electors  by  section 
1;  and,  as  there  is  nothing  In  the  form  of 
oath  prescribed  by  section  5  or  In  the  provi- 
sions of  section  8  authorizing,  in  terms  or 
by  implication,  the  imposition  of  any  other 
or  additional  qualification,  the  plainly  de- 


clared intention  of  the  Constitution  Is  that 
all  qualified  electors  shall  be  eligible  to 
hold  office,  and  that,  therefore,  the  Legisla- 
ture was  without  authority  to  impose  tbe 
freehold  qualification  prescribed  by  said 
charter.  Said  provision  is  substantially  the 
same  as  that  of  section  1853,  Code  1906 
(section  13,  c.  47,  Code  1899),  relating  gen- 
erally to  the  incorporation  of  cities,  towns, 
and  villages  of  less  than  2,000  Inhabitants, 
except  that  no  particular  time  of  such  hold- 
ing is  prescribed.  It  is  conceded  that  this 
court  in  State  v.  McAllister,  38  W.  Va.  485, 
16  S.  El  770,  24  L.  R.  A.  343,  decided  that 
the  freehold  provision  of  said  section  1853  la 
valid,  and  unless  we  overrule  It,  as  we  are 
asked  to  do,  it  must  control  our  decision  in 
this  case,  so  far  at  least  as  the  right  of  the 
Legislature  to  prescribe  a  freehold  qualifica- 
tion Is  challenged.  We  have  re-examined  the 
opinion  in  that  case.  Counsel  admit  that 
they  have  practically  nothing  new  to  offer 
In  support  of  their  proposition  not  already 
covered  by  the  very  able  and  exhaustive  dis- 
senting opinion  of  Judge  Brannon  in  that 
case.  The  whole  subject  pro  and  con  seems 
to  have  been  thoroughly  considered  in  that 
case  In  the  concurring  opinions  of  Judges 
Dent  and  Holt  and  the  dissenting  opinion  of 
Judge  Brannon,  and  we  do  not  see  that  we 
can  add  to  what  has  been  there  already  said 
on  the  subject  covered.  We  are  not  called 
upon  to  say  what  tbe  court  as  presently  con- 
stituted might  have  decided  if  the  question 
had  been  presented  to  us  in  the  first  instance, 
but,  as  the  provision  in  question  has  long 
been  contained  in  the  general  law  of  said 
section  1853,  and  similar  provisions  have 
been  carried  into  the  special  charters  of 
many  other  municipalities  before,  and  since 
tbe  Constitution  was  so  Interpreted  as  not 
Inhibiting  it,  and  have  been  acted  on  as 
valid  and  binding  provisions,  well-recognized 
rules  of  practice  preclude  us  from  disturb- 
ing that  decision  except  for  very  cogent  rea- 
sons, end  unless  satisfied  that  it  was  clear- 
ly and  palpably  wrong.  Very  respectable 
authority.  It  Is  true,  has  held  that  the  rule 
of  stare  decisis  has  no  application  to  ques- 
tions of  construction  of  organic  laws  or  the 
constitutionality  of  statutes  (Burks  v.  Hln- 
ton,  77  Va.  1);  but  certainly  such  a  doctrine, 
if  sound,  should  not  detract  from  a  proper 
adherence  to  the  rule  of  practice  Just  allud- 
ed to.  After  a  question  has  been  as  thor- 
oughly considered  and  decided  as  the  one 
disposed  of  in  State  v.  McAllister,  supra, 
some  stability  should  be  attached  to  it,  and 
it  should  not  be  overthrown  for  ^ight  rea- 
sons. 

But  it  Is  said  that  the  petitioners  were 
freeholders  at  the  time  of  their  election,  as 
is  admitted,  and  qualified  to  fill  the  office 
of  councilman  under  said  section  1853  of  the 
general  law,  and,  conceding  the  validity  of 
tbe  provision  requiring  the  property  qualifi- 
cation, that  the  time  limit  of  one  year  pro- 
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scribed  by  eald  charter,  a  qaestion  not  In- 
volved or  decided  in  State  t.  McAllister, 
la  unreasonable,  unconstitutional,  and  void. 
We  cannot  accede  to  this  proposition.  Tbe 
only  proper  Justification  for  such  property 
qualification  is  that  It  will  secure  better  and 
more  competent  public  officers,  and  In  whose 
hands  the  people  may  more  securely  intrust 
the  public  business.  Being  themselves  free- 
holders, possessed  of  a  portion  of  the  very 
land  on  which  a  city  Is  built,  and  thereby 
directly  Interested  in  and  subjected  to  a 
share  of  all  the  burdens  of  taxation,  it  is 
but  reasonable  to  suppose  that  better  and 
safer  municipal  officers  will  be  found  among 
that  class  of  electors  than  among  those  not 
so  qualified ;  and.  If  such  a  requirement  is 
Justified  In  the  Interest  of  the  public  good, 
and  freed  from  constitutional  objection,  then 
it  follows  that  any  reasonable  concomitant 
requirement  as  to  the  time  of  such  holding 
that  will  better  accomplish  the  object  ought 
to  have  equal  Justification.  Such  a  require- 
ment tends  to  prevent  all  temporary  shifts 
of  property  and  doubtful  expedients  that 
might  be  resorted  to  by  persons  otherwise 
disqualified  to  hold  office.  We  think  this 
additional  qualification  within  the  reason  of 
the  law  of  State  t.  McAllister,  and  control- 
led by  the  same  principles 

We  are  therefore  of  the  opinion  to  deny 
to  the  petitioners  the  aid  of  the  peremptory 
writ 

McWHOBTDR,  J.,  dissents.  See  62  S.  E.  1119. 

BKANNON,  J.  I  wish  to  say  that  I  etin 
hold  the  opinion  expressed  in  my  dissent  In 
State  V.  McAllister;  but  I  do  not  dissent  in 
this  case,  but  concur,  in  deference  to  that 
case.  I  have  no  desire  to  reopen  the  ques- 
tion. 


STATE  V.  ABBOTT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  6,  1908.) 

HoiaciDE  (8J  T,  11,  22,  146,  162»)— Cbiminai. 
Law    (SI   24,    661*)  — Malicb— Degree   of 

MtmOEB— BUBDEJT    OF    PROOF— PBESTJMPTION 

FBOK  Unlawful  Act— Heasonablb  Doubt. 
A  case  in  which  no  new  principle  is  in- 
volved to  be  passed  upon  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §!  12,  15,  35-38,  265-271,  283 ;  Dec. 
Dig.  a  7,  11,  22,  146,  152» ;  Criminal  Law, 
Cent.  Dig.  iS  26-28;  Dec.  Dig.  Si  24,  561.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  McDowell  County. 

John  Abbott  was  convicted  of  murder  in 
the  first  degree,  and  be  brings  error.  Af- 
firmed. 

Anderson,  Strother  &  Hughes,  for  plaintiff 
In  error.  R.  R.  Smith,  Atty.  Gen.,  and  O. 
L.  Counts,  for  the  State. 


McWHORTER,  J.  This  was  a  prosecu- 
tion in  the  criminal  court  of  McDowell 
county  against  John  Abtxitt  for  the  murder 
of  Henry  Pegram.  Upon  the  trial  the  Jury 
found  him  guilty  of  murder  in  the  first  de- 
gree, and  that  he  be  punished  by  confine- 
ment In  the  penitentiary.  Defendant  applied 
to  the  circuit  court  of  McDowell  county  for 
a  writ  of  error,  which  was  refused,  and  the 
defendant  then  procured  a  writ  of  error 
from  this  court,  making  several  assignments 
of  error:  In  overruling  the  demurrer  to  the 
Indictment;  in  admitting  improper  evidence 
to  go  to  the  Jury  over  the  objections  of  the 
defendant;  in  refusing  to  admit  proper  evi- 
dence on  behalf  of  the  defendant;  In  giving 
improper  instructions  to  the  Jury  at  the  re- 
quest of  the  state;  in  refusing  to  set  aside 
the  verdict  of  the  Jury  and  award  the  de- 
fendant a  new  trial;  and  in  refusing  to  ar- 
rest Judgment  on  said  verdict. 

As  to  the  demurrer  to  the  indictment  the 
counsel  for  plaintiff  in  error  make  no  point 
in  their  brief,  and  the  indictment  seems  to 
be  entirely  sufficient  under  the  statute.  The 
demurrer  was  properly  overruled. 

There  Is  but  one  bill  of  exceptions  saved 
to  the  defendant  In  the  record  which  covers 
all  the  evidence  and  the  exceptions  to  the  in- 
structions given  for  the  state.  While  ob- 
jections to  certain  parts  of  the  evidence 
were  made  by  the  defendant,  many  of  such 
objections  were  sustained,  and  in  a  few  in- 
stances overruled,  but  no  exceptions  taken  as 
to  the  overruling,  and  no  reference  made  in 
the  brief  for  d^endant  complaining  of  the 
rulings  of  the  court  touching  such  evidence. 

Counsel  for  defendant  seem  to  rely  wholly 
upon  their  assignment  of  error  in  giving  the 
instructions  on  behalf  of  the  state,  and  the 
fact  that  the  finding  of  the  Jury  was  contrary 
to  the  Instructions  given  by  the  court  on  be- 
half of  the  defendant  The  instructions  giv- 
en for  the  state  are  as  follows: 

"No.  1.  The  court  instructs  the  Jury  that 
whoever  kills  a  human  being  with  malice 
aforethought  Is  guilty  of  murder.  That  a 
murder  which  is  perpetrated  by  poison,  lying 
In  wait,  or  any  other' kind  of  willful,  de- 
liberate, and  premeditated  killing  Is  murder 
In  the  first  degree. 

"No.  2.  The  court  instructs  the  Jury  that, 
where  a  homicide  Is  proved,  the  presumption 
is  that  it  is  murder  in  the  second  degree. 
If  the  state  would  elevate  it  to  murder  In  the 
first  degree,  she  must  establish  the  character- 
istics of  that  crime,  and,  if  the  prisoner 
would  reduce  it  to  manslaughter,  the  burden 
is  on  him. 

"No.  3.  The  court  Instructs  the  jury  that 
on  a  charge  of  murder  malice  is  presumed 
from  the  fact  of  killing.  When  the  kUlIng 
is  proved,  and  is  unaccompanied  with  circum- 
stances of  palliation,  the  burden  of  disprov- 
ing malice  is  thrown  upon  the  accused. 
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"No.  4.  The  court  further  Instructs  the 
Jury  that,  whenever  the  killing  Is  willful,  de- 
liberatetl,  and  premeditated,  the  law  infers 
malice  from  this  fact 

"No.  5.  The  court  instructs  the  Jury  that, 
to  convict  one  of  murder.  It  Is  not  necessary 
that  the  malice  should  exist  In  the  heart 
of  the  accused  against  the  deceased.  If  the 
accused  was  guilty  of  shooting  Henry  Pe- 
gram  with  a  pistol,  and  of  killing  him,  the 
intent,  malice,  and  willfulness,  deliberation, 
and  premeditation  may  be  Inferred  from  the 
act,  and  such  malice  may  not  be  directed 
against  any  particular  person,  but  such  as 
shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief. 

"No.  6.  The  court  Instructs  the  jury  that 
there  is  no  particular  i)eriod  during  which  it 
Is  necessary  that  malice  should  have  existed, 
or  the  prisoner  should  have  contemplated 
the  homicide.  If  the  intent  to  kill  is  execut- 
ed the  Instant  it  springs  into  the  mind,  the 
ofTense  is  as  truly  murder  as  if  it  had  dwelt 
there  for  a  long  period. 

"No.  7.  The  court  Instructs  the  Jury  that 
a  man  Is  presumed  to. intend  that  which  he 
does,  or  which  is  the  Immediate  or  necessary 
consequence  of  his  act 

"No.  8.  The  court  Instructs  the  Jury  that 
proof  beyond  a  reasonable  doubt  Is  not  be- 
yond all  possible  or  imaginary  doubt  but  a 
proof  to  a  moral  certainty,  rather  than  to 
an  absolute  certainty. 

"No.  9.  The  court  instructs  the  jury  that 
a  reasonable  doubt  is  not  a  vague  or  uncer- 
tain doubt,  and  what  the  Jtiry  believe  from 
the  evidence  as  men  they  should  believe  as 
Jurors." 

It  is  contended  on  behalf  of  the  defend- 
ant that,  while  the  state's  lastruction  No.  1 
might  state  a  correct  rule  of  law  in  the  ab- 
stract it  was  not  supported  by  the  evidence 
In  the  case ;  that  the  evidence  did  not  show, 
nor  tend  to  show,  that  Abbott  killed  Pe- 
gram  with  malice  aforethought,  but,  on  the 
contrary,  that  It  showed  that  the  killing  was 
not  done  willfully,  deliberately,  and  premedl- 
tatedly,  hence  the  Instruction  could  not  ap- 
ply to  the  case.  The  circumstances  of  the 
shooting  as  related  by  witness  James  Boyd, 
the  only  person  immediately  present  at  the 
killing,  when  asked  to  tell  the  Jury  Just  what 
he  saw,  were  as  follows:  "Well,  I  went  out 
on  the  back  porch  where  the  urinating  bowl 
was  on  the  porch.  I  was  out  there  making 
water,  and  John  Abbott  came  out.  He  says: 
'Stand  around  a  little  bit  Jim,  please,  and 
let  me  get  there  to  the  bowl.  I  am  about 
to  urinate  In  my  britches.'  I  gets  back  out 
of  the  way  for  John  to  get  in.  Then  the 
other  fellow  walks  up  on  this  side  of  him. 
Q.  What  other  fellow?  A.  Henry  Pegram. 
He  walks  up  on  the  right  of  him,  and  then 
I  went  on  back  from  him  and  was  fixing  up 
my  clothes,  and  I  heard  John  say,  'Don't  you 
piss  on  that  floor,'  talking  to  Pegram:  and 
Pegram  he  says,  'It  Is  none  of  your  business;' 


and  John  says.  Ton  will  have  to  pay  for  It' 
And  so  then  I  heard  John  say,  'What  are 
you  doing  with  that  pistol?'  and.  before  I 
could  look  around,  a  shot  was  fired,  and. 
when  I  looked  around,  Pegram  was  Calling, 
and  John  he  passed  right  on  out  by  me,  and 
went  on  In  the  saloon,  and  the  fellow  was 
lying  down  there,  and  I  went  on  In  the  sa- 
loon right  behind  John.  John  went  on  In 
and  pulled  off  his  apron,  and  put  on  his  coat 
and  hat  and  I  went  on  In,  and  he  called 
me  In  the  office,  and  be  said,  'Jim,  is  that 
fellow  dead?*  and  I  said,  'Yes;  he  Is  dead.' 
And  he  commenced  crying  like,  and  I  be- 
lieve he  had  a  handkerchief  In  his  hand,  and 
he  said  to  me:  'I  didn't  aim  to  kill  him.  I 
Just  aimed  to  hit  him.'  And  he  said,  'I  wish 
I  had  gone  away  when  I  intended  to,'  and 
got  to  talking  about  bis  wife  and  child." 
The  defendant  himself  testified  that  he  went 
out  to  the  back  porch,  and,  when  he  first  got 
out  there,  he  saw  Pegram,  who  was  not  do- 
ing anything  at  the  time,  but  afterwards 
commenced  to  urinate  on  the  floor,  which 
witness  told  him  not  to  do ;  that  Pegram  re- 
plied that  he  would  urinate  where  he  pleased, 
and  asked  what  Abbott  had  to  do  with  it  and 
then  he  told  Pegram  that,  if  he  continued  tq 
do  so,  he  would  make  him  pay  for  it,  and 
when  he  told  him  that  Pegram  run  his  hand 
6f>vm  In  his  pocket  and  said:  "  'I  will  stop 
yon  from  making  me  or  anybody  else  pay  for 
if  and  he  started  to  run  his  hand  downjn 
his  pocket."  And  witness  said:  "I  had  a 
little  pistol  in  my  pocket  and  I  hit  him 
aside  the  head  with  It  and  the  pistol  fired 
when  I  struck  him."  He  said  he  did.  not  cock 
the  pistol.  "I  did  not  bit  him  Just  with  my 
hand.  I  hit  him  with  the  gun,  hand,  and 
all."  And  on  cross-examination:  "Q.  Did  you 
Just  thump  him  with  the  gun  this  way?  A. 
No,  sir;  I  Just  came  with  the  whole  side  of 
it  In  my  hand.  Q.  If  you  bit  him  sideways 
with  that  gun  as  you  say  you  did,  explain 
to  the  jury,  then,  how  the  bullet  went  into 
his  head  and  went  through  to  the  opposite 
side.  A.  Well,  I  don't  know.  I  only  know 
how  I  hit  him."  The  ball  went  straight  in- 
to the  head  and  to  the  skull  on  the  other 
side.  The  Jury  seems  to  have  been  unable  to 
see  the  reasonableness  of  defendant's  theory 
that  in  striking  the  deceased  with  the  hand 
and  the  pistol  on  the  side  of  the  head,  the 
pistol  should  fire  accidentally,  and  discharge 
the  ball  directly  into  his  head.  Counsel  for 
defendant  contend  that  as  the  defendant  tes- 
tified that  the  pistol  fired  without  his  cock- 
ing it  or  pulling  the  trigger,  it  was  the  duty 
of  the  jury  to  believe  his  testimony  that  It 
was  an  accident  because  it  was  not  directly 
contradicted  by  other  witnesses.  That  the 
pistol  was  fired  from  his  hand  there  is  no 
dispute,  and  his  explanation  Is  based  upon 
a  very  Improbable  theory,  and  it  was  wholly 
within  the  province  of  the  jury  to  believe  It 
or  not  The  witnesses  were  before  them,  and 
they  were  to  take  Into  consideration  as  well 
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the  manner  and  demeanor  of  the  witnesses 
as  the  words  they  uttered.  The  circumstan- 
ces connected  wlfh  the  shooting  were  as 
much  in  evidence  to  be  considered  by  the 
Jury  as  the  verbal  testimony  of  the  witnesses. 
It  is  said  defendant  was  corrot)orated  by  the 
testimony  of  witness  Boyd.  This  witness 
at  the  time  of  the  shooting  had  his  back  to 
the  parties,  and  did  not  see  it  at  all;  says 
he  beard  Abbott  say,  "  'What  are  you  doing 
with  that  pistol?'  and,  before  I  could  look 
around,  a  shot  was  fired,  and,  when  I  looked 
around,  Pegram  was  falling,  and  John  pass- 
ed right  on  out  by  me  and  went  on  in  the 
saloon,  and  the  fellow  was  lying  down  there, 
and  I  went  on  in  the  saloon  right  behind 
John."  It  would  seem  that  if  it  had  been 
an  accident,  as  was  claimed  on  the  trial,  the 
perpetrator  of  the  act  would  not  have  de- 
liberately walked  away  from  the  scene,  but 
would  have  at  once  tendered  his  kind  oflBces 
to  render  the  victim  of  the  accident  all  aid 
possible.  When  one  man  intends  to  shoot 
another,  his  first  thought  seems  to  be  to  find 
a  plausible  pretext  to  excuse  Itimself.  He 
can  construe  the  slightest  motion  of  his  in- 
tended yictim  Into  an  effort  to  draw  a  weap- 
on for  the  purpose  of  assaulting  him,  and  he 
may  cry  out,  charging  his  intended  victim 
with  attempting  to  draw  a  weapon,  that  the 
bystanders  may  take  the  impression  that  his  . 
act  is  done  in  self-defense,  and  thus  lay  a 
foundation  for  bis  defense  when  brought  to 
answer  for  his  crime.  The  first  instruction 
for  tbe  state  is  substantially  the  language  of 
the  statute  In  defining  murder  in  the  first 
degree,  and  was  given  in  MeCue's  Case,  103 
Va.  870,  49  8.  E.  623,  and  approved  by  the 
Court  of  Appeals  of  that  state. 

Instruction  No.  2  was  given  in  Cain's  Case, 
20  W.  Va.  679,  and  approved  in  Douglass' 
Case,  28  W.  Va.  297,  and  also  In  McCue's 
Case,  supra. 

Instruction  No.  3  was  given  In  the  lan- 
guage here  used  in  Hall's  Case,  89  Va.  178, 
15  S.  E.  519,  where  It  is  said  in  the  opinion 
speaking  of  several  Instructions,  including 
this  one:  "These  instructions  are  so  obvi- 
ously correct  and  in  literal  conformity  with 
the  numerous  decisions  of  the  old  general 
court  and  of  this  court  that  no  other  com- 
ment upon  the  prisoner's  exception  to  the  ac- 
tion of  the  trial  court  in  giving  them  is  neces- 
gary"— citing  Hill's  Case,  2  Grat  (Va.)  594, 
and  Honesty's  Case,  81  Va.  283. 

The  fourth  instruction  was  also  given  in 
the  McCue  Case,  above  cited,  and  approved 
by  tbe  Court  of  Appeals  of  Virginia. 

Instruction  No.  5  is  the  same  as  one  given 
in  the  case  of  State  v.  Welch,  36  W.  Va. 
600,  15  S.  E.  419,  and  which  is  there  approved 
by  this  court  on  pages  697  and  698.  Also 
State  V.  Tucker,  52  W.  Va.  420,  44  S.  E.  427. 

Instruction  No.  6  was  given  in  the  Welch 
Case,  before  cited,  and  was  there  held  to  be 


good.  See,  also.  Hall's  Case  and  Douglass' 
Case,  supra. 

Instructions  Nos.  7  and  9  were  both  held 
good  in  State  v.  Dickey,  48  W.  Va.  325,  37 
S.  E.  695;  and  No.  9  was  also  approved  in 
Blckle's  Case,  53  W.  Va.  597,  45  S.  E.  917. 
Instruction  No.  8  was  approved  in  Ice's  Case, 
34  W.  Va.  244r-251,  12  S.  B.  695. 

So  that  it  appears  that  all  the  instructions 
given  at  the  instance  of  tbe  state  have  been 
approved  by  the  Supreme  Court  of  Virginia 
or  West  Virginia,  and  quite  all  by  the  latter. 
They  all  propound  the  law  correctly  and 
were  properly  given. 

The  defendant  asked  for  and  the  court 
gave  hIz  several  instructions  touching  all  the 
defenses  set  up  by  him,  and  giving  his  theory 
of  tbe  case  in  every  phase  thereof  including 
accidental  shooting,  self-defense,  tbe  matter 
of  reasonable  doubt,  etc.  It  is  clear  that 
from  the  evidence  in  the  case  the  Jury  were 
fully  warranted  In  the  verdict  they  rendered ; 
and,  not  finding  any  error  in  the  Judgment, 
the  same  is  aflBrmed. 


STATE  ef  rel.   MAUIiDIN  v.  MATTHEWS 
et  al. 

(Supreme  Court  of  Sou^h  Carolina.     Oct  30, 
1908.) 

1.  Mandamus  (|  72*)— When  Pbofeb. 

Generally  maljdainus  does  not  lie  to  control 
the  judgment  or  discretion  of  a  public  oflicer, 
lying  only  to  require  performance  of  a  plain 
ministerial  duty;  but  courts  can  control  omcers 
or  official  l^oards  vested  with  discretionary  pow- 
'er,  when  they  refuse  to  perform  official  duty  or 
bo  misconceive  official  power  or  duty  that  tbe 
purpose  of  the  law  will  be  defeated. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §  134;   Dec.  Dig.  §  72. •] 

2.  DBroGTSTS  ({  3*)— LICENSES— State  Boabd 

— ^AUTHOBITT. 

Under  the  statute  entitling  a  regular  grad- 
uate in  pharmacy  from  any  reputable  coUege  to 
a  license  upon  payment  of  a  fee,  etc.,  the  state 
board  of  pharmaceutical  examiners  has  no  dis- 
cretion to  refuse  a  license  to  such  a  graduate 
ttecause  in  the  t>oard'B  opinion  his  college  does 
not  impose  sufficient  requirements  upon  grad- 
uates. 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Dec.  Dig.  I  3.*] 

3.  Dbuqqists  (§  3*)— Licenses— "Reputable 
College.  " 

A  "reputable  college,"  within  the  statute 
entitling  graduates  in  ptiarmacy  from  any  "rep- 
utable college"  to  a  license,  is  one  of  whose  char- 
acter the  public,  having^  general  acquaintance 
with  the  subject,  entertain  a  good  opinion. 

[Ed.  Note. — For  other  cases,  see  Druggists, 
Dec.  Dig.  §i  3.*] 

Mandamus  by  the  state,  on  the  relation 
of  John  M.  Manldin,  against  O.  A.  Matthews 
and  others.    Writ  Issued. 

W.  C.  Benet  and  O.  K.  Mauldin,  for  peti- 
tioner.   Spenscers  &  Dunlap,  for  respondents. 

WOODS,  J.  The  statute  law  of  the  state 
provides  that  the  board  of  pharmaceutical 
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examiners,  consisting  of  six  pharmacists 
elected  by  the  Pharmaceatlcal  Association  of 
the  State  of  South  Carolina,  "shall  alone 
possess  and  exercise  the  powers  of  granting, 
withholding  or  vacating  the  license  of  phar- 
macists, apothecaries  and  druggists."  The 
statute  requires  the  board  to  subject  every 
applicant  to  examination  before  issuing  a 
license,  making,  however,  an  exception  in 
these  words:  "No  examination  shall  be  re- 
quired in  case  the  applicant  is  a  regular 
graduate  in  pharmacy  from  any  reputable 
college;  btit  such  applicant  shall  be  entitled 
to  a  license  upon  furnishing  evidence  of  his 
graduation  satisfactory  to  the  said  board 
and  upon  payment  of  the  fee  of  five  dollars." 
At  a  regular  examination  appointed  by  the 
board,  the  petitioner,  John  M.  Mauldin,  ap- 
peared, presented  a  diploma  showing  his 
graduation  from  the  University  of  Maryland, 
Department  of  Pharmacy,  otherwise  called 
Maryland  College  of  Pharmacy,  and,  without 
claiming  the  benefit  of  the  exception  as  to 
college  graduates,  ofTered  to  take  the  exam- 
ination. The  board  excluded  him  from  the 
examination  on  the  ground  that  he  had  not 
complied  with  the  board's  requirements  as 
to  conditions  of  granting  a  license  that  the 
applicant  "had'  served  not  less  than  four 
years  with  a  druggist  or  apothecary."  There- 
after the  petitioner  presented  his  diploma, 
tendered  the  fee  of  $5,  and  demanded  a  li- 
cense without  examination  as  a  regular 
graduate  in  pharmacy  from  a  reputable  col- 
lege. His  demand  having  been  refused,  the 
petitioner  now  applies  to  this  court  for  a  writ 
of  mandamus  requiring  the  board  to  issue  to* 
him  a  license. 

The  board  by  its  return  alleges  that  it  can- 
not be  compelled  by  mandamus  to  issue  the 
license  because  it  acted  in  a  judicial  capacity. 
In  refusing  it,  on  the  grounds  that  the  appli- 
cant is  without  sufficient  experience  and  that 
he  doe?  not  hold  a  diploma  from  a  reputable 
college.  The  board  further  alleges  that  it 
does  not  wish  to  reflect  upon  the  University 
of  Maryland,  but  It  holds  it  not  to  be  a  repu- 
table college,  because :  "(1)  That  it  does  not 
require,  as  a  prerequisite  to  receiving  its 
diploma,  that  the  candidate  shall  have  bad 
such  practice  and  exi)erience  in  drugs,  etc., 
as  to  make  It  safe  to  the  public  for  him  to 
practice  pharmacy  In  the  state  of  South 
Carolina;  and  (2)  that  said  college  only  re- 
quires two  terms,  of  Six  months  each,  for 
said  candidate  to  study  and  receive  hia 
diploma,  which  period  and  course  of  study 
are  too  short  and  inadequate  to  properly  fit 
any  person  to  practice  pharmacy." 

In  State  ex  rel.  Smith  v.  Matthews,  77  S. 
C.  357,  57  S.  B.  1099,  it  was  held  the  statute 
confers  on  the  board  of  examiners  the  power 
to  determine  whether  the  college  from  which 
the  applicant  graduated  is  reputable,  and 
that  the  power  involves  the  exercise  of  dis- 
cretion not  subject  to  control  or  review  by 
mandamus,  excepting  where  It  clearly  ap- 
pears the  board  has  failed  to  exercise  reason- 


able discretion  and  has  arbitrarily  refused 
a  license.  The  general  rule  is  everywhere 
recognized  that  tiie  writ  of  mandamus  will 
not  issue  to  control  the  Judgment  or  discre- 
tion of  a  public  officer,  but  only  to  require 
the  performance  of  a  plain,  ministerial  duty. 
State  ex  rel.  Fouebe  v.  Vemer,  30  S.  O.  277, 
9  S.  E.  113 ;  State  v.  Whiteside,  30  S.  0.  579, 
9  S.  E.  661,  8  L.  R.  A.  777 ;  State  ex  rel.  Bur- 
nett V.  Burnside,  33  S.  C.  276,  11  S.  E.  787 ; 
State  ex  rel.  Abbeville  County  v.  McMillan, 
62  S.  C.  60,  29  S.  E.  540.  Whether  the  courts 
can  control  the  action  of  officers  or  official 
boards  vested  with  discretionary  power  when 
they  refuse  to  act  in  consequence  of  a  con- 
clusion they  have  reached  which  is  withont 
any  foundation  in  the  facta  before  them,  and 
therefore.  In  the  view  of  the  court,  capricious 
or  arbitrary,  is  a  question  of  some  difficulty. 
But  it  must  be  answered  in  the  affirmative, 
on  principle  as  well  as  authority.  This  was 
the  view  indicated,  not  only  in  Smith  v. 
Matthews,  supra,  and  Lynah  v.  Commission- 
ers, 2  MdCord,  170,  but  by  Lord  Mansfield  in 
Rex  V.  Askew,  4  Burr.  2186, 16  Eng.  R.  Cases, 
760,  where  the  application  was  to  couple  the 
admission  of  a  physician  to  practice;  and  It 
is  in  accord  with  the  weight  of  author- 
ity. Ex  parte  Burr,  9  Wheat.  -529,  6  L.  Ed. 
152;  Ex  parte  Virginia,  100  U.  S.  339.  25  U 
Ed.  676;  Ex  parte  Bradley,  74  U.  S.  364,  19 
L.  Ed.  214;  AUanta  v.  Wright,  119  Ga.  207, 
46  S.  E.  994;  St  Louis  v.  Manufacturing  Co., 
139  Mo.  660,  41  S.  W.  244,  61  A<n.  St  474; 
Wood  V.  Strother,  76  Cal.  545,  18  Pac.  766,  » 
Am.  St  249 ;  111.  State  Board  Dental  Elxam- 
iners  v.  People,  123  III.  227,  13  N.  E.  201. 
The  courte  should  exercise,  however,  the  ut- 
most circumspection  not  to  substitute  their 
own  discretion  for  that  of  the  officers  or  board 
whose  refusal  to  act  is  under  consideration, 
and  to  interfere  by  mandamus  only  when  the 
facts  so  clearly  show  the  duty  of  the  officer 
or  board  to  act  that  there  Is  really  no  room 
for  the  exercise  of  reasonable  discretion 
against  the  doing  of  the  act  which  the  court 
Is  asked  to  require  performed.  In  other  words, 
the  courts  should  interpose  only  where  It 
clearly  appears  that  the  officer  or  board  re- 
fuses to  perform  official  duty  or  so  miscon- 
ceives official  power  or  duty  that  the  purpose 
of  the  law  will  be  defeated. 

The  practice  of  pharmacy  being  a  legiti- 
mate and  useful  business,  it  was  clearly  not 
within  the  legislative  intent  that  any  citizen 
should  be  excluded  from  it  by  the  arbitrary 
will  of  the  board  of  examiners.  The  board 
subjecta  itself  to  being  held  within  Ita  duties 
by  mandamus  when  it  so  misconceives  its 
duties  and  power  that  its  exactions  amount  to 
imposition  on  the  applicant  of  terms  and 
conditions  not  contemplated  by  the  statute. 
The  statute  provides  that  a  regular  graduate 
in  pharmacy  from  any  reputable  college  shall 
be  entitled  to  a  license.  The  evidence  is  foil 
and  conclusive  that  the  Maryland  College 
of  Pharmacy  is  held  in  high  esteem  by  pby- 
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Blclans  and  pharmacists.  Indeed,  we  do  not 
understand  the  respondents  seriously  to  qnes- 
tlon  that  this  Is  a  fact.  But  their  position 
Is  that  they  believe  It  unsafe  for  the  public 
for  one  to  compound  drugs  who  has  not  bad 
at  least  four  years  of  such  practical  experi- 
ence as  service  for  that  period  under  a  drug- 
gist or  pharmacist  would  give ;  that  they 
should  not  recognize  as  reputable  a  college 
which  does  not  require  practical  experience 
In  Its  laboratories  or  under  a  pharmacist, 
either  or  both  together,  for  a  period  of  four 
years ;  that  the  Maryland  College  of  Phar- 
macy does  not  require  that  period  of  service 
under  a  druggist  or  in  their  laboratory,  but 
only  two  terms  of  study  and  laboratory  work 
of  eight  months  each;  and,  therefore,  they 
cannot  recognize  that  college  as  reputable. 
Clearly  the  respondents,  In  taking  this  posi- 
tion, have  misconceived  their  duty  and  pow- 
er. It  was  shown  at  the  hearing  that  there 
is  ground  for  difference  in  opinion  among 
pharmacists  and  colleges  of  pharmacy  as  to 
the  ■  value  of  four  years*  service  In  a  drug- 
store before  graduating  In  pharmacy.  The 
undisputed  evidence  was  that  the  University 
of  Michigan,  Vanderbllt  University,  North- 
western of  Chicago,  Cleveland  School  of  Phar- 
macy, Albany  College  of  Pharmacy,  New 
lork  College  of  Pharmacy  (Department  of 
Columbia  University),  and  National  College 
of  pharmacy,  at  Washington,  D.  C,  do  not 
require  the  four  years'  service,  insisted  on 
by  the  respondents;  their  reasons  being  that 
the  time  is  better  spent  In  acquiring  general 
knowledge  in  school  or  college.  Some  other 
colleges  of  high  reputation,  like  the  Univer- 
sity of  Virginia,  still  require  the  four  years' 
practical  work. 

The  question  is  not  whether  Maryland 
College  of  Pharmacy  ought  to  have  all  the 
requirements  that  the  respondents  think  es- 
sential to  make  a  capable  pharmacist  The 
statute  does  not  confer  on  the  board  of  phar- 
maceutical examiners  the  power  to  exact  a 
college  compliance  with  its  own  standards. 
On  that  point  the  Oeneral  Assembly  has 
assumed  the  responslbiUty  of  danger  to  the 
public,  and  has  directed  that  licenses  be  is- 
sued to  graduates  of  reputable  colleges — ^that 
is,  colleges  of  whose  character  the  public, 
having  general  acquaintance  with  the  sub- 
ject, entertain  a  good  opinion.  Maryland 
College  of  Pharmacy,  being  a  college  of  which 
such  good  opinion  Is  entertained,  is  a  repu- 
table college.  The  board  of  examiners  bad, 
therefore,  no  discretion  to  refuse  to  issue 
the  license  to  the  petitioner,  who  Is  one  of 
its  graduates. 

It  is  therefore  ordered  that  the  writ  of 
mandamus  do  issue  requiring  the  respond- 
ents, constituting  the  board  of  pharmaceu- 
tical examiners,  to  issue  to  the  petitioner  a 
license  as  a  pharmacist,  upon  payment  by 
him  of  a  fee  of  $5. 


WARREN  V.  WILLIFORD. 

(Supieme  Court  of  North  Carolina.     Oct  21, 

1908.) 

1.  Bjectuxnt  (J  15*)— Pboof  of  Title. 

Where  plaintiff  and  defendant  in  eject- 
ment claim  title  through  the  same  i>ei8on,  de- 
fendant claiming  by  purchase  at  tax  sale,  plain- 
tiff need  not  snow  title  out  of  the  stete,  bi)t 
only  from  snch  person. 

[EM.  Note.— For  other  cases,   see  Ejectment 
Gent  Dig.   »  6&-62;    Dec.  Dig.  {  15.*] 

2.  Ejectment   (8   12*)— Title   to    Stjppobt— 
mobtoaoe. 

As  a  mortgage  puts  the  legal  title  in  the 
mortgagee,  it  is  enough  to  entitle  the  grantee 
of  the  mortgagee  to  recover  In  ejectment  of  the 
mortgagor,  or  one  claiming  under  him ;  foredos- 
ure  being  essential  only  to  cut  off  the  equi^ 
of  redemption. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  I  12.*] 

3.  Taxation  ({  750*)— Tax  Title. 

Failure  to  comply  with  Laws  1899,  p.  88, 
c.  IS,  if  63,  84,  providing  that  no  purchaser  at 
tax  aale  shall  be  entitled  to  a  deed  unless  he 
shall  serve  on  the  person  in  actnal  possession, 
and  the  person  in  whose  name  the  land  is  list- 
ed for  taxation,  three  months  before  expiration 
of  time  to  redeem,  a  notice,  and  shall  make  af- 
fidavit that  he  has  complied  with  the  provisions 
as  to  notice,  makes  such  deed  void  and  unavail- 
ing against  an  action  of  ejectment. 

[Ed.    Note. — For   other   cases,    see    Taxation, 
Cent  Dig.  i  1497;    Dec.  Dig.  §  750.*] 

4.  Deeds  (§  82»)— Necessitt  of  Recobdino  to 
Vest  Title. 

A  deed,  though  not  recorded,  vests  title 
from  its  delivery,  as  against  the  grantor  and 
all  but  his  creditors  and  purchasers  from  him 
for  value. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  217 ;  Dec.  Dig.  i  82.»] 

6.  Taxation  (|  800*)— Attaoiuhg  Tax  Deed 
—Paying  Taxes. 

One  whose  tax  deed  is  void  because  of  his 
noncompliance  with  the  statute  as  to  notice  be- 
fore expiration  of  time  to  redeem  cannot  avail 
himself,  in  defense  of  an  action  for  the  land,  of 
Laws  1901,  p.  791,  c.  558,  {  20,  intended  to  pro- 
tect purchasers  at  tax  sales,  and  providing  that 
where  a  tax  deed  has  been  made  snbstantinlly 
as  required  by  the  statute,  no  one  may  question 
the  title  acquired  thereby  without  showing  that 
the  taxes  have  been  paid  by  him  or  the  person 
under  whom  he  claims. 

Ed.    Note.— For   other   cases,   see  Taxation, 
int  Dig.  I  1586 ;   Dec.  Dig.  S  800.*] 


del 


Appeal  from  Superior  Court,  Sampson 
County;    W.  R.  Allen,  Judge. 

Action  by  G.  R.  Warren  against  J.  S.  Wll- 
llford.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

This  action  Is  prosecuted  by  plaintiff  to 
recover  possession  of  the  land  described  in 
the  complaint  and  to  have  a  tax  deed,  held 
by  defendant  declared  Invalid.  The  plain- 
tiff, by  deeds  duly  recorded,  showed  title  in 
R.  O.  wnillford.  He  then  showed  a  mort- 
gage from  R..G.  Wllliford  and  wife  to  L. 
J.  Best  to  secure  the  payment  of  an  indebted- 
ness of  $220;  a  deed  from  Best  to  Tew  recit- 
ing a  consideration  of  $250;  deed  from  Tew 
to  plaintiff,  dated  January  2,  1905.     It  was 


•For  otbeF  cases  see  same  topic  and  section  NUMBER  In  Dee.  ft  Am.  Digs.  1807  to  date,  ft  Reporter  Index** 
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admitted  that  on  February  25,  1906,  Best 
transferred  and  assigned  to  plaintiff  tlie 
mortgage  from  Williford.  Plaintiff  institut- 
ed an  action  April  25,  1905,  in  the  superior 
court  of  Sampson  county  against  R.  G.  Wil- 
liford  and  wife  and  J.  S.  Wllllf<wd,  the  pres- 
ent defendant  The  purpose  of  said  action 
was  the  foreclosure  of  the  mortgage  from 
R.  6.  Wllllford  to  Best,  and  to  cancel  a  tax 
deed  which  the  sheriff  had  executed  to  de- 
fendant, J.  S.  WUliford.  At  the  April  term, 
1906,  defendants,  R.  O.  Wllllford  and  wife, 
having  failed  to  file  an  answer,  plaintiff  took 
Judgment  by  default  against  them,  adjudging 
a  sale  of  the  land,  for  the  purpose  of  fore- 
closing the  mortgage.  F.  R.  Cooper  was  ap- 
pointed commissioner  to  make  sale.  Plain- 
tiff introduced  a  deed  from  Cooper,  commis- 
sioner, to  liim,  dated  September  31, 1906,  du- 
ly registered.  Plaintiff,  for  the  purpose  of 
attacking  and  impeaching  it,  and  as  estop- 
pel, introduced  a  tax  deed  made  by  J.  M. 
Marshburn  to  3.  8.  WUliford.  This  deed  was 
delivered  January  19,  1903.  Defendant  pur- 
chased the  land  at  a  sale  made  for  the  col- 
lection of  taxes  due  by  R.  G.  Wllllford— 
sale  made  December  31,  1901.  Plaintiff  then 
read  In  evidence,  over  defendant's  exception 
and  objection,  the  evidence  of  defendant  tak- 
en before  the  clerk  January  14,  1907,  upon 
notice,  etc.  The  material  parts  of  this  tes- 
timony show  that  defendant  is  the  brother  of 
R.  G.  Wllllford,  who  left  the  state  during 
the  month  of  November,  1901.  He  says:  "I 
wrote  my  brother  R.  G.  Wllllford,  in  Vlr- 
^nia,  the  latter  part  of  1902  or  the  first  of 
1903,  that  I  had  bought  the  land  at  the  tax 
sale.  I  never  wrote  to  any  one  else  about  it 
•  •  ♦  L.  J.  Best  tendered  me  the  money 
that  I  paid  out  for  the  land,  about  the  1st  of 
April,  1902.  He  said  he  would  pay  the 
taxes  on  It  if  I  would  tell  him  how  much  it 
was.  I  told  him  I  did  not  remember  how 
much  it  was  then.  I  told  him  to  send  the 
money  to  the  clerk's  ofllce,  and  I  would  send 
down  the  certificate.  He  never  sent  the 
money  that  I  know  of.  I  never  published 
any  notice  in  any  newspaper  regarding  or 
concerning  the  purchase  of  this  land  at  the 
tax  sale.  It  was  generally  reported  that  R. 
G.  Wllllford  left  the  state  about  the  1st  of 
November  1901,  but  I  do  not  know  this  of 
my  own  knowledge."  A  newspaper  was  pub- 
lished at  Clinton  in  Sampson  county.  De- 
fendant says  that  he  never  published  any 
notice  in  that  or  any  other  paper,  nor  posted 
any  notice  at  the  courthouse  door,  concern- . 
Ing  the  tax  sale  or  his  purchase.  He  never 
made  any  affidavit  relating  to  the  sale  or 
the  purchase.  It  appears  that  at  the  time  of 
the  trial  no  answer  had  been  filed.  It  was 
agreed  that  the  allegations  in  the  complaint 
should  be  treated  as  denied,  and  that  de- 
fendant could  file  his  answer  thereafter.  "It 
was  understood  that  the  title  to  the  land  de- 
pended upon  the  validity  of  the  tax  deed, 
but  no  restriction  was  placed  upon  the  right 
of  the  defendant  to  set  up  any  defense  in 


his  answer,  when  filed.  The  usual  issues 
were  submitted  without  objection  regarding 
the  title  to  the  land  and  amount  of  taxes 
paid  by  defendant.  After  the  trial  defend- 
ant, among  other  defenses,  set  up  in  his  an- 
swer the  statute  of  limitations.  No  Issue 
was  tendered  or  submitted  upon  that  de- 
fense." The  court  explained  to  the  Jury  that 
the  ownership  of  the  land  depended  upon 
the  validity  of  the  tax  deed,  and  among  oth- 
er things  charged  the  Jury  that  If  they  found 
from  the  evidence  that  the  defendant  did 
not  file  the  affidavit  (explaining  its  require- 
ments), provided  by  sections  63,  64,  c.  15,  p. 
SS,  Laws  1899,  said  tax  deed  was  not  valid. 
Defendant  excepted.  Verdict  for  plaintiff. 
Defendant  moved  for  new  trial,  assigning  er- 
rors.    Motion  denied.     Defendant  appealed. 

Geo.  E.  Butler,  for  appellant  F.  R.  Coop- 
er and  Faison  &  Wright  for  appellee. 

CONNOR,  J.  The  defendant  abandons.  In 
his  brief,  the  exception  to  the  introduction  of 
his  deposition  or  examination  taken  I>efore 
the  clerk.  The  first  exception,  therefore,  is 
to  his  honor's  charge  that  the  plaintiffs 
right  to  recover  depended  upon  the  validity 
of  the  tax  deed  under  which  defendant  claim- 
ed title.  He  says  that  plaintiff  has  not 
shown  title  out  of  the  state.  In  view  of 
the  pleadings  and  the  chain  of  title  intro- 
duced it  appears  that  both  plaintiff  and  de- 
fendant claim  under  R.  G,  Wllllford.  This, 
under  the  well-settled  rule  of  practice,  some- 
times called  an  estoppel  on  the  defendant  to 
deny  the  title  of  the  common  source,  relieves 
the  plaintiff  of  showing  title  out  of  the  state. 
This  rule  of  practice  has  been  recognized  and 
followed  in  this  state  too  long  to  require 
discussion.  In  Love  v.  Gates,  20  N.  C.  499. 
Daniel,  J.,  says:  "It  has  been  decided  in  this 
state  tjiat  when  both  parties  claim  title  un- 
der the  same  per8<m,  it  is  not  competent  to 
either,  as  such  claimants,  to  deny  that  such 
person  had  title."  In  this  case  defendant 
claimed  under  a  tax  deed.  Whissenhunt  r. 
Jones,  78  N.  C.  361;  Mobley  v.  Griffin,  104 
N.  C.  112,  10  S.  E.  142.  The  plalnUff,  there- 
fore, having  shown  a  chain  of  title  from  R. 
G.  Wllllford,  for  the  purpose  of  relieving 
himself  of  the  necessity  of  showing  title  out 
of  the  state,  introduced  the  deed  from  the 
sheriff  to  defendant,  showing  that  he  also 
claimed  under  Wllllford.  This  is  a  common 
and  well-settled  practice  In  the  trial  of  ac- 
tions of  ejectment  in  this  state.  The  defend- 
ant is  not  estopped  to  show  that  he  has  the 
better  title,  notwithstanding  the  deed  from 
the  common  source.  The  only  effect  of  the 
rule  Is  to  dispense  with  the  necessity,  on  the 
part  of  plaintiff,  of  showing  a  grants  or  30 
years'  possession,  to  take  title  out  of  the 
state.  The  parties  are  thus  brought  to  issue 
as  to  which  has  the  superior  title.  Plaintiff 
showed  a  mortgage  from  R.  G.  WUliford  to 
Beet,  thus  putting  the  legal  title  in  him,  a 
deed  from  Best  to  Tew,  and  from  Tew  to 
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himself.  This  woiUd  have  entitled  plaintiff 
to  recover  against  the  mortgagor,  or  any 
person  claiming  under  blm.  The  proceeding 
to  foreclose,  followed  by  the  sale  and  deed 
from  Cooper,  commissioner,  was  not  essential 
to  plaintiff's  legal  title.  Its  only  effect  was 
to  cut  off  R.  G.  Wllllford's  equity  of  redemp- 
tion. It  Is  too  well  settled  In  this  state  to 
require  discussion  that  the  mortgagee  Is 
the  owner  of  the  legal  title,  and  may  main- 
tain an  action  to  recover  the  possession  of 
the  land.  The  plaintiff,  having  shown  the 
tax  deed,  unless  Invalidated  by  e.YtraneouB 
evidence,  put  the  title  in  defendant,  and  he 
could  not  recover  unless  he  showed  that  It 
was  Invalid.  His  honor,  therefore,  correctly 
told  the  Jury  that  plaintiff's  right  to  recover 
depended  upon  the  validity  of  the  tax  deed. 
This,  again,  depended  upon  the  effect  of  de- 
fendant's failure,  as  admitted  by  himself,  to 
comply  with  the  provisions  of  sections  63, 
64.  c.  15,  p.  88,  Acts  1809,  that  statute  being 
in  force  when  the  sale  was  made.  It  Is 
true,  as  contended  by  defendant,  that  the 
lien  for  taxes  was  superior  to  the  mortgage, 
and  If  the  land  was  advertised  and  sold, 
purchased  by  defendant,  and  he  compiled 
with  the  provisions  of  the  statute  and  took 
a  deed,  bis  title,  thus  acquired,  would  be 
superior  to  plaintiff's.  The  only  respect  in 
which  the  deed  is  attacked  is  bis  failure  to 
comply  with  sections  63,  64,  c.  15,  p.  88, 
Laws  1699.  These  sections  provide  that  "no 
purchaser  of  land  sold  for  taxes  shall  be 
entitled  to  a  deed  for  the  land"  so  purchased 
"until  the  following  conditions  shall  be  com- 
plied with."  The  conditions,  upon  the  per- 
formance of  which  such  purchaser  shall  be 
entitled  to  a  deed,  are  that  he  shall  serve 
upon  the  person  In  the  actual  possession,  and 
also  the  person  In  whose  name  the  land  is 
listed  for  taxation,  if  upon  diligent  inquiry 
he  can  be  found  in  the  county,  at  least  three 
months  before  the  expiration  of  the  time  of 
redemption  on  such  sale,  a  notice  containing 
the  information  prescribed  by  the  statute. 
If  no  one  be  in  possession,  and  the  person 
In.  whose  name  the  land  was  listed  for  tax- 
ation cannot  be  foimd,  the  purchaser  is  re- 
quired to  publish  the  notice  in  some  news- 
paper, etc.  Section  64  provides  that  before 
he  shall  be  entitled  to  a  deed,  such  purchaser 
shall  make  an  affidavit  that  he  has  complied 
with  the  provisions  of  section  63.  Said  af- 
fidavit shall  be  delivered  to  the  sheriff,  and 
by  him  delivered  to  the  register  of  deeds, 
who  shall  register  the  same  and  file  It  with 
the  records  of  his  office.  This  court.  In  Klnjc 
V.  Cooper,  128  N.  C.  330,  38  S.  R  924,  held 
that  these  "conditions  precedent"  must  be 
proven  outside  of  the  deed,  and  in  the  ab- 
sence of  such  proof  the  purchaser  acquired 
no  -title.  There  is  no  presumption  that  he 
has  done  so.  Matthews  v.  Fry,  141  N.  C. 
582,  54  S.  E.  3T9.  His  honor  was  manifestly 
corr^t  In  his  Instruction  to  the  jury.    The 


defendant  not  only  failed  to  show  that  he 
had  complied  with  the  condition  precedent, 
Gntltllng  him  to  a  deed,  but  expressly  ad- 
mitted that  he  had  not  done  so. 

The  defendant  makes  further  exception  to 
his  honor's  diarge  for  that  it  does  not  ap- 
pear that  he,  or  the  one  under  whom  he 
claimed,  had  title  to  th^  property  at  the  time 
of  the  sale.  Several  answers  may  be  made 
to  this.  Plaintiff  showed  a  deed  from  S.  W. 
Wllllford  to  R.  G.  WlUlford,  dated  July  16, 
1895,  and  registered  December  31,  1904.  The 
land  was  sold  for  taxes  December  31,  1901. 
Defendant  says  that,  until  the  registration 
of  the  deed,  R.  G.  WlUlford  had  no  title. 
This  is  a  misconception  of  the  registration 
act.  The  title  vests,  as  against  the  grantor 
and  all  others,  excq;>t  "creditors  and  purchas- 
ers for  value,"  from  the  delivery  of  the  deed. 
We  do  not  think  that  this  case  comes  within 
the  language  of  section  20,  c  558,  p.  791, 
Laws  1901.  It  Is  true  that,  construing  this 
section,  this  court  said.  In  McMillan  v.  Ho- 
gan,  129  N.  C.  314,  40  S.  B.  63:  "The  taxes 
due  must  be  paid,  which  the  law  requires  as 
a  condition  precedent  to  contesting  the  title 
carried  by  the  deed  by  authority  of  the  stat- 
ute." The  defendant,  having  obtained  his 
deed  In  violation  of  the  express  terms  of 
the  statute,  acquired  no  title.  As  was  said 
by  Walker,  J.,  in  Matthews  v.  Pry,  supra, 
"as  the  making  of  a  proper  affidavit  was  a 
condition  precedent  to  the  defendant's  right 
to  call  for  a  deed,  with  which  he  has  not 
complied,  he  has  not  acquired  title  to  the 
land."  The  deed  was  simply  void,  and  de- 
fendant was  not  entitled  to  avail  himself  of 
the  provisions  of  the  statute  intended  to 
protect  purchasers  at  tax  sales.  This  dis- 
poses of  the  exertion  in  regard  to  the  stat- 
ute of  limitations.  The  plaintiff,  having 
shown  that  he  held  the  title  of  R.  O.  WlUl- 
ford, was  entitled  to  recover. 

The  Judgment  most  be  affirmed. 


McKOY  V.  CAPE  FEAR  LUMBER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  28, 
1908.) 

Trespass  (8  44*)— Pboviwo  Titlb— Couuon 

Source. 

Where  F.,  the  grantor  of  plaintiff,  and 
plaintiff.  claimioK  land  as  absolute  owners,  F. 
as  life  tenant,  and  plaintiff  as  reversioner  and 
in  possession  of  the  premises,  conveyed  to  C, 
with  right  to  carry  away,  all  the  timber  trees 
of  certain  dimensions  on  the  land,  speaking  of 
it  as  "our"  land.  and.  after  P.'s  death,  C.  con- 
veyed its  timber  rights  to  defendants,  defendants 
are  in  under  F.  and  plaintiff,  in  recognition 
of  their  title,  unless  and  until  thgy  show  a  bet- 
ter outstanding  title,  and  connect  themselves 
with  it ;  so  thnt  plaintiff,  in  an  action  for  cat- 
ting timber  other  than  conveyed,  but  on  the 
same  land,  need  not  prove  title. 

[KA.    Note.— For  other  cases,   see   Trespass, 
Dec.  Dig.  S  44.»1 

Appeal  from  Superior  Court,  Pender  Coun- 
ty; Xeal,  Judge. 
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Action  by  L.  W.  McKoy  against  the  Cape 
Fear  Lumber  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

There  was  evidence  tending  to  show  that, 
under  certain  deeds  from  plaintiff,  and  those 
under  whom  he  claimed,  conveying  to  defend- 
ants the  standing  timber  of  certain  dlm«i- 
slons,  within  a  given  boundary  of  land,  with 
the  right  to  enter,  cut,  and  remove  same,  said 
defendants,  or  their  grantees,  bad  entered 
and  cut  the  timber  on  said  land  not  Included 
In  their  deed  or  contract,  and  had  wrongfully 
committed  other  spoil  and  Injury  to  said  land 
not  contemplated  or  authorized  by  said  deed. 
Under  the  charge  of  the  court  the  jury  render- 
ed the  following  verdict:  "(1)  Is  the  plaintiff 
the  owner  of  the  lands  and  premises  described 
In  the  complaint?  Ans.  Yes.  (2)  Did  the  de- 
fendant C.  W.  Mitchell  and  W.  P.  Taylor, 
trading  as  Mitchell  &  Taylor,  unlawfully  and 
wrongfully  cot  and  repiove  timber,  cross-ties, 
and  wood,  and  otherwise  Injure  the  plaintiff 
as  alleged  In  the  complaint?  Ans.  Tes.  (3) 
Did  the  defendant  New  Hanover  Shingle  Com- 
pany unlawfully  and  wrongfully  cut  and  re- 
move timber,  cross-ties,  and  wood,  and  other- 
wise injure  the  plaintiff  as  alleged  in  the  com- 
plaint? Ans.  Yes.  (4)  What  damage  is  the 
plaintiff  entitled  to  recover?  Ans.  $1,000.00." 
There  was  judgment  on  the  verdict  for  plain- 
tiff, and  defendants  excepted  and  appealed. 

Meares  &  Ruark,  for  appellants.  R.  G. 
Grady,  E.  K.  Bryan,  and  C.  E.  McCuUen,  for 
appellee. 

HOKE,  J.  (after  stating  the  case  as  above). 
The  objections  chiefly  urged  to  the  validity  of 
the  trial  below  are  for  alleged  errors  in  the 
determination  of  the  first  Issue — ^that  address- 
ed to  the  plaintiff's  ownership  of  the  land  on 
which  the  timber  was  situated.  In  Whitalcer 
V.  Cawthome,  14  N.  C.  390,  Daniel,  J.,  deliver- 
ing the  opinion,  quotes  with  approval  the 
statement  of  Blackstone  in  reference  to  the 
term  "land":  "If  a  man  grant  all  his  lands, 
he  grants  thereby  all  his  mines  of  metal  and 
other  fossils,  his  woods,  his  waters,  and  hia 
houses,  as  well  as  his  fields  and  meadows." 
And  in  determining  the  ownerhlp  of  this  im- 
portant species  of  property  it  Is  a  rule  well 
recognized  with  us  that,  when  both  parties 
claim  title  under  the  same  person,  it  Is  not 
competent  for  either,  as  such  claimant,  to 
deny  that  such  person  had  the  title.  Fisher 
V.  Mining  Co.,  94  N.  G.  397;  Christenburg  v. 
King,  85  N.  C.  230;  Worsley  v.  Johnson,  50 
N.  0.  72 ;  Register  v.  Howell,  48  N.  C.  312 ; 
Johnston  v.  Watts,  46  N.  C.  228;  Ives  v.  Saw- 
yer, 20  N.  C.  179.  This  is  not  in  strictness 
an  application  of  the  doctrine  of  estoppel,  but 
is  a  rule  established  for  the  convenience  of 
parties  in  actions  of  this  character,  relieving 
them  of  the  necessity  of  going  back  further 
than  the  common  source,  when  it  Is  apparent 
that  both  parties  are  acting  in  recognition  of 
this  common  source  as  the  true  title.    Warren 


V.  wmiford  (at  present  term)  62  S.  B.  697. 
In  Christenburg  v.  King,  supra,  Ashe,  J.,  for 
the  court,  in  speaking  of  this  rule,  said:  "It 
is  well  settled  as  an  inflexible  rule  that,  where 
both  parties  claim  under  the  same  person, 
neither  of  them  can  deny  his  right,  and  then 
as  between  them,  the  elder  is  the  better  title, 
and  must  prevail.  •  •  *  To  this  rule 
there  is  an  exception  when  the  defendant  con 
show  a  better  title  outstanding,  and  has  ac- 
quired it."  And,  further  on  in  the  same  opin- 
ion: "It  must  be  borne  In  mind  that  the  gen- 
eral rule  applicable  to  cases  like  this  Is  not 
strictly  an  estoppel,  but  a  rule  of  Justice  and 
convenience,  adopted  by  the  courts  to  relieve 
the  plaintiff  in  ejectment  from  the  necessity 
of  going  back  behind  the  common  source, 
from  which  he  and  the  defendant  derive  title, 
and  deducing  his  title  by  a  chain  of  mesnes 
conveyances  from  the  state"— citing  Frey  v. 
Ramsour,  66  N.  C.  466. 

There  is  a  class  of  cases  which  hold  that, 
when  a  party  having  the  weaker  claim  is 
holding  under  a  grant  or  deed  from  the  com- 
mon source,  which  creates  a  special  Interest 
in  the  property,  or  conveys  a  restricted  es- 
tate therein,  and  nothing  else  appears  but  the 
production  of  such  a  grant  or  deed,  the  rule 
only  applies  to  the  extent  of  the  Interest  cre- 
ated, or  to  the  amount  of  the  estate  conveyed. 
But  this  apparent  limitation  of  the  rule  does 
not  obtain  when  it  Is  made  to  appear  further 
that  the  owner  of  the  common  source  of  title, 
at  the  time  he  created  the  special  Interest  iu 
the  property,  or  conveyed  the  i>articular  es- 
tate, had  a  deed  for  the  land  which  purport- 
ed to  convey  to  him  the  fee,  or  was  In  the 
actual  possession  of  the  property,  claiming  to 
own  It.  And  especially  Is  this  true  when  the 
common  grantor  professes  in  bis  deed  to  be 
the  true  owner.  An  instance  and  Illustration 
of  this  position  will  be  found  in  Worsley  v. 
Johnson,  supra,  where  it  was  held:  "Where 
a  person  made  a  deed  to  another,  conveying 
a  life  estate  in  an  unoccupied  lot  of  land,  and 
such  life  tenant  conveyed  tfte  premises  in  fee 
simple,  it  was  held  ttiat  such  purchaser  is 
not  precluded,  by  the  rule  of  practice  in  eject- 
ment, from  denying  the  title  of  the  vendor  be- 
yond the  life  estate  conveyed,  and  the  heirs 
of  such  vendor  can  only  recover  by  showing, 
either  that  their  ancestor  had  a  deed  for  the 
land  porportlng  to  convey  a  fee,  or  that  he 
was  In  possession  of  the  premises  claiming  a 
fee."  And  this  decision  is  recognized  and 
approved  in  Fisher  v.  Mining  Co.,  supra.  In 
such  case  the  question  is,  did  the  common 
grantor  profess  to  be  the  real  owner,  and  the 
grantee  of  a  limited  estate  take  in  recognition 
of  that  claim?  Applying  this  principle  to  the 
facts  presented,  there  Is  no  error  la  the  rec- 
ord which  gives  the  defendant  any  Just 
ground  for  complaint.  It  appears  that  in 
1893  one  Fred  McKoy,  the  grantor  of  plain- 
tiff, and  plaintiff  himself,  claiming  the  prop- 
erty as  absolute  owners,  one  as  life  tenant 
and  the  other  as  reversioner  and  In  possession 
of  same,  conveyed  to  the  Cape  Fear  Lumber 
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Company  the  standing  timber  on  the  land  In 
question  that  wonld  measure  10  inches  and 
upwards,  with  the  privilege  to  enter  said  land 
and  cut  and  carry  away  the  timber  within  20 
years  from  date,  etc.  "All  the  timber  trees 
on  our  ti;^ct  of  land  of  the  following  dimen- 
sions" are  the  words  of  the  Instrument  de- 
scribing the  Interest  conveyed.  After  the 
execution  of  this  conveyance,  to  wit,  In  1903 
and  six  or  seven  years  after  the  death  of 
Fred  McKoy,  the  life  tenant,  and  leaving  the 
plaintlfF,  according  to  the  terms  of  his  own 
deed,  the  sole  owner  of  the  land,  the  Gape 
Fear  Company  conveyed  the  property  to  the 
other  defendants,  stipulating  that  these  gran- 
tees should  cut  and  sell  to  said  company  all 
the  merchantable  timber  on  the  land  which 
said  grantees  did  not  use,  at  a  certain  price 
per  thousand,  etc.;  that  these  grantees  en- 
tered, under  thif  deed  of  the  Cape  Fear  Lum- 
ber Company,  and  committed  the  spoil  and 
wrong,  and  to  the  amount  established  against 
them  by  the  verdict.  It  will  be  thus  seen  that 
the  Cape  Fear  Lumber  Company  bought  the 
timber  on  the  land  in  recognition  of  Fred  Mc- 
Koy, plaintiff's  grantor,  and  plaintiff  himself, 
as  the  true  owners  of  the  property,  and  the 
defendants,  having  entered  under  and  by  vir- 
tue of  these  deeds  from  the  Cape  Fear  Lum- 
ber Company,  are  also  In  under  Fred  McKoy 
and  plaintiff  himself,  and  in  recognition  of 
their  title,  unless  and  until  they  can  show  a 
better  title  outstanding,  and  connect  them- 
selves with  it. 

There  Is  no  reversible  error  in  the  record, 
and  the  Judgment  below  will  be  affirmed. 

Affirmed. 


JONES-LANE   CO.   v.   ATLANTIC   COAST 
LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  28, 
1908.) 

1.  Cabriebs  (S  228*)  —  Cabsiaok  of  Livk 
Stock— Actions  fob  Loss— Evidence. 

In  an  action  against  a  carrier  for  lo8S  of 
live  stork  delivered  to  it  for  transportation,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
an  animal  was  Injured  wtiile  in  the  pos^ssion 
of  the  carrier. 

[Bid.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  8  960;   Dec.  Dig.  S  228.»] 

2.  Cabbiebs  (8  228*)  —  Cabbiaqe  of  Live 
Stock— Actions   fob   Injubies— Evidkncb. 

Proof  that  live  stock  was  injured  while  in 
the  possession  and  under  the  care  of  a  carrier 
for  transportation  is  suQcient  to  take  the  case 
to  the  jnry,  and  throws  on  the  carrier  the  bar- 
den  of  showing  that  it  discharged  its  duty. 

[E!d.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  8  »57 ;  Dec  Dig.  §  228.»] 

8.  Cabbisbs  a  218*)  —  Cabbiage  of  Livk 
Stock— CoNiKAcra  — LiMiTiNQ  LiABrLrrr— 
Vauditt. 

A  stipulation  in  a  shipping  contract  that 
in  case  of  loss  or  damage  the  carrier  shall  not 
be  liable  beyond  a  fixed  value  agreed  on  is  valid, 
when  fairly  entered  into,  and  when  the  cir- 
camstances  indicate  that  the  stipulatloa  as  to 
value  is  reasonable  or  is  based  on  a  valuable 


consideration,  and  is  not  an  evasion  of  the  car- 
rier to  escape  liability  for  Ita  negligence. 

[Eld.  Note.— For  other  cases, '  see  Carriers, 
Cent  Dig.  |  936 ;   Dec.  Dig.  8  218.*] 

4.  Cabriebs  (8  218*)— Cabbiaoe  or  Goods- 
Limitation  OF  Liability— Validity. 

A  shipping  contract,  which  gives  to  the 
owner  a  reduced  rate  in  consideration  of  bis 
agreeing  to  a  reduced  value  of  the  property, 
which  Is  reasonable  and  is  not  entered  into  on 
the  part  of  the  carrier  to  evade  its  liability  for 
ita  negligence,  is  valid,  where  the  shipper  had 
the  option  of  paving  the  full  charges  fixed  by 
law,  without  limit  as  to  value. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  8  936 ;   Dec  Dig.  8  218.*] 

6.  Cabbiebs  (8  218*)— Contbact  or  Cabbiaoe 

-Limitation  of  Liability— Validity. 

A  stipulation  in  a  shipping  contract  that  in 

consideration  of  a  lower  rate  (granted  him  the 

shipper  will  give  notice  in  writing  of  his  claim 

before  the  property  is  removed  from  the  place 

of  destination  is  reasonable  and  will  be  enforced. 

[HM.    Note.— For   other  cases,   see   Carriers, 

Cent  Dig.  8  936;  Dec  Dig.  8  218.*] 

6.  Cabbiebs  (8  218*} — Contract  or  Cabbiaoe 
—Stipulations— Applicability. 

A  stipulation  in  a  contract  of  carriage  tliat 
in  case  of  loss  the  shipper  will  give  notice  in 
writing  of  his  claim  before  the  property  has 
been  removed  from  the  place  of  destination  will 
not  avail  tlie  carrier,  where  tlie  property  was 
injured  while  in  its  custody  and  t>efore  delivery 
to  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  8  21&*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   W.  R.  Allen,  Judge. 

Action  by  the  Jones-Lane  Company  against 
the  Atlantic  Coast  Line  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Civil  action  for  the  recovery  of  the  value 
of  one  horse  and  one  mule.  These  issues 
were  submitted  to  the  Jury:  "(1)  Was  the 
horse  in  controversy  delivered  to  the  defend- 
ant? A.  No;  (2)  Was  the  mule  in  contro- 
versy injured  wlille  in  possession  of  defend- 
ant? A.  Yee.  (3)  If  so,  was  such  Injury 
caused  by  the  negligence  of  the  defendant? 
A.  Tes.  (4)  What  damage,  if  any,  is  plain- 
tiff entitled  to  recover?  A.  |200."  From  the 
Judgment  rendered  the  defendant  appealed. 

Moore  &  Dunn,  for  appellant.  W.  D.  Mc- 
Iver  and  R.  A>  Nonn,  for  appellee. 

BROWN,  3.  Plaintiff  shipped  a  car  load 
of  horses  and  mules  by  defendant's  railway 
to  Washington,  N.  C.  The  jury  have  found 
that  one  of  the  mules  was  Injured  while  in 
the  defendant's  possession  by  its  negligence. 
We  deem  It  necessary  to  notice  only  a  few 
of  the  assignments  of  error. 

1,  The  court  charged  the  jury,  if  they  be- 
lieved the  evidence,  to  answer  the  second  is- 
sue "Yes."  The  testimony  of  defendant's 
agent  at  Washington  establishes  the  fact 
that  the  car  load  of  stock  arrived  about  noon 
on  January  11th ;  that  the  agent  "could  not 
find  plaintifts,  and  procured  Winfleld  (a  sta- 
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ble  keeper)  to  take  care  of  the  stock  until 
they  came  In  the  next  day  or  two."  It  ap- 
pears that  the  stables  of  plaintiff  are  at 
Bath,  a  town  some  miles  below  Washington. 
The  agent  further  testifies  that,  when  un- 
loaded from  the  car,  the  stock  was  apparent- 
ly in  good  condition.  Lane  testifies  that  he 
reached  Washington  next  morning,  and  then 
saw  the  stock  at  WInfleld's  stables.  "One 
mule  was  dead;  looked  like  be  had  been 
trampled  and  bruised."  There  is  no  evidence 
to  the  contrary.  We  have  recently  held.  In 
Poythress  y.  Railroad  (at  this  term)  62  S.  E. 
615,  that  the  liability  of  the  carrier  (as  dis- 
tinguished from  that  of  a  warehouseman)  Is 
continued  after  actual  transportation  ceases 
for  a  reasonable  time,  during  which  It  re- 
mains liable  as  a  carrier  for  the  safety  of 
the  property  intrusted  to  it.  Upon  the  prin- 
ciples laid  down  in  the  opinion  in  that  case, 
and  under  the  facts  proven  by  defendant's 
agent,  as  well  as  Lane,  the  court  did  not  err 
In  the  instruction  given;  for  the  mule  was 
Injured,  if  injured  at  all,  while  in  the  posses- 
sion of  the  defendant.  There  is  no  evidence 
in  the  record,  that  we  can  find,  supporting 
defendant's  contention  in  the  brief  that  the 
stock  was  delivered  to  Winfield  at  plaintiff's 
request.  It  was  stabled  there  on  account  of 
the  defendant,  to  give  plaintiff  an  opportu- 
nity to  come  In  and  receive  it  and  pay  the 
freight  charges  on  it 

2.  We  find  no  error  in  his  honor's  charge 
on  the  third  Issue.  We  have  held,  in  the 
case  of  Jones  v.  A.  C.  L.  Railroad  (at  this 
term)  62  S.  E.  521,  that  where  there  is  proof 
that  the  animal  was  injured  while  in  posses- 
sion of  the  carrier  a  prima  facie  case  of  neg- 
ligence is  made  out,  so  as  to  require  the 
submission  of  the  matter  to  the  jury  upon 
all  the  facts  and  circumstances  in  evidence. 
The  Jury  are  not  obliged  to  find  that  the 
carrier  is  guilty  of  negligence  because  the 
animal  is  Injured  while  In  Its  possession. 
The  facts  and  circumstances  in  evidence  may 
show  that  the  animal  was  probably  Injured 
from  other  causes  than  the  carrier's  neglect 
of  duty,  and  may  cause  the  Jury  to  exculpate 
the  carrier.  But  proof  of  injury  received 
while  in  the  carrier's  possession  and  under 
its  care  is  sufficient  to  take  the  case  to  the 
jury,  and  throws  upon  the  carrier  the  bur- 
den "at  least  of  Introducing  evidence  tending 
to  show  that  it  has  discharged  its  duty." 
Meredith  v.  Railroad,  137  N.  C.  487,  50  S. 
IS.  4. 

3.  The  defendant  requested  the  court  to 
charge  the  jury  "that  plaintlfTs  recovery  in 
this  action  is  limited  to  the  value  fixed  up- 
on the  stock  at  the  time  it  was  offered  and 
delivered  for  shipment,  and  If  you  believe 
the  evidence  in  this  case  this  valuation  was 
fixed  at  $100  per  head,  and  any  recovery 
would  be  limited  to  $100  for  each  animal 
which  may  have  been  lost  or  damaged  in 
transit."  The  court  declined  to  give  this  in- 
struction, and  defendant  excepted.  The  con- 
signor of  the  stock,  acting  for  the  plaintiff. 


elected  to  ship  the  stock  under  a  bill  of  lad- 
ing or  shipping  contract  containing  the  fol- 
lowing clauses: 

"St.  Louis  &  San  Francisco  Railroad  Com- 
pany. Read  this  contract  carefully.  Notice. 
This  company  has  two  rates  on  Il^e  stock. 
Shippers  of  live  stock  will  take  notice  that 
rates  of  freight  and  the  extent  of  liability 
of  the  company  are  governed  by  the  valua- 
tion which  they  place  thereon.  Rates  of 
freight  are  on  file,  and  will  be  shown  by 
agent  cm  application. 

"To  the  St.  Louis  &  San  Francisco  Rail- 
road O. :  The  undersigned  offers  for  ship- 
ment over  your  road  25  head  ot  horses  and 
mules  from  Ft  Scott,  Kan.,  to  Washington, 
N.  C,  each  head  of  the  estimated  weight  of 

pounds,  and  valued  at  $100  per  head, 

which  valuation  is  named  by  me  for  the  pur- 
pose of  securing  a  reduced  ra^e  of  freight  on 
this  shipment;  and  I  agree  that,  in  case  of 
loss  or  damage  to  same,  said  valuation  so 
named  shall  be  conclusive,  should  I  make 
any  claim  for  such  loss  or  damage  against 
any  carrier  over  whose  line  the  same  may 
pass.  This  application  Is  an  election  on  my 
part  to  avail  myself  of  a  reduced  rate,  by 
making  this  shipment  tinder  the  following 
contract,  limiting  the  liability  of  such  car- 
rier, instead  of  shipping  the  same  at  a  Iiigh- 
ep  rate  without  such  limitations. 

"Erwin  Piper  Horse  &  Mule  C!ompany. 

"Witness:     E.  E.  Walker. 

"The  St.  Louis  &  San  Francisco  Railroad 
Co.  accepts  this  shipment  and  the  above 
valuation  as  a  basis  for  fixing  the  rate  of 
freight  thereon. 

"St.  Louis  &  San  Francisco  Railroad  Co., 
"By  E.  E.  Sx.  W.  Agent 

"Note. — ^The  rates  of  freight  on  live  stock 
are  fixed  in  view  of  the  nature  and  extent 
of  liability  assumed  by  the  carrier,  and  all 
kinds  of  live  stock  shipped  in  car  lots  under 
a  contract  similar  to  the  following,  limiting 
the  liability  of  the  carrier,  are  taken  at  re- 
duced rates.  All  kinds  of  live  stock  will  be 
taken  at  carrier's  risk,  if  the  shipper  so 
elects,  at  rates  provided  by  the  existing  tar- 
iffs, classifications,  and  under  the  provisions 
and  conditions  relating  thereto ;  and  in  ei- 
ther event  no  agent  of  this  company  has  any 
power  to  bind  it  in  any  way,  in  regard  to  the 
shipment  of  live  stock,  except  by  written 
contract." 

We  have  recognized  the  doctrine,  held  by 
nearly  all  the  courts  of  this  country,  that  a 
stipulation  in  a  shipping  contract  that  in 
case  of  loss  or  damage  the  carrier  shall  not 
be  liable  beyond  a  fixed  value,  agreed  upon, 
is  valid,  when  freely  and  fairly  entered  up- 
on, and  when  the  circumstances  indicate  that 
the  stipulation  as  to  value  is  reasonable,  or 
based  upon  a  valuable  consideration,  and  la 
not  an  obvious  evasion  of  the  law  upon  the 
part  of  the  carrier,  for  the  purpose  of  escap- 
ing in  large  measure  liability  for  the  conse- 
quences of  its  negligence.  This  doctrine  ia 
clearly  recognized  by  this  court  in  Mitchell 
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T.  Railroad,  124  N.  C.  236,  32  S.  E.  671,  44 
L.  R.  A.  515,  In  Gardner  v.  Railroad,  127  N. 
C.  293,  37  S.  E.  328,  In  Selby  v.  Railroad,  113 
N.  C.  588,  18  S.  E.  88,  37  Am.  St  Rep.  635, 
and  In  Everett  v.  Railroad,  138  N.  C.  74,  60 
S.  E.  557,  1  L.  R.  A.  (N.  &)  985.  In  the 
Gardner  Case  the  law  Is  summarized  as  fol- 
lows :  "A  common  carrier  can  make  a  valid 
agreement,  fixing  tlie  value  of  shipments  In 
case  of  loss  by  its  negligence,  if  such  agree- 
ment be  reasonable,  or  based  upon  a  valua- 
ble consideration,  and  It  must  clearly  *ap- 
pear  that  such  was  the  intention  of  the  par- 
ties." In  the  Everett  Case  the  contract  was 
not  upheld,  as  it  was  unreasonable,  and  was 
a  plain  attempt  to  escape  practically  all  lia- 
bility, as  the  property  lost  through  the  car- 
rier's negligence  was  worth  |250,  and  the 
valuation  fixed  upon  in  the  bill  of  lading 
was  only  $30.  Nevertheless  the  opinion  of 
the  court  refers  to  contracts  of  the  charac- 
ter of  the  one  now  under  consideration  and 
recognizes  their  validity.  Page  74  of  138 
N.  C,  page  557  of  50  S.  E.  (1  L,  R.  A.  [N. 
S.]  985).  The  same  observation  can  be  made 
as  to  the  Minnesota  case,  frequently  cited 
upon  the  question  of  the  limited  liability  of 
carriers  upon  special  contract.  In  that  case 
It  Is  said:  "Tet  there  is  no  reason  why  the 
contracting  parties  may  not  in  good  faith 
agree  upon  the  value  of  property  presented 
for  transportation,  or  fairly  liquidate  the 
damages  recoverable  in  accordance  with  the 
Buppcsed  value.  Such  an  agreement  would 
not  be  an  abrogation  of  the  requirements  of 
the  law,  but  only  the  application  of  the  law 
as  It  is  by  the  parties  themselves  to  the  cir- 
cumstances of  the  particular  case.  But  that 
the  requirements  of  the  law  be  not  evaded, 
and  Its  purposes  frustrated,  contracts  of  this 
kind  should  be  closely  scrutinized."  Moulton 
V.  Railroad,  31  Minn.  89,  16  N.  W.  498,  47 
Am.  Rep.  781.  This  statement  of  the  law  Is 
sustained  by  text-writers,  as  well  as  by  in- 
numerable adjudications  in  the  federal  and 
state  courts.  Moore  on  Carriers,  p.  349,  { 
31;  Hutchison  on  Carriers,  i  426,  and  note 
42,  where  the  cases  from  the  federal  courts 
and  21  state  courts  are  collected. 

In  this  case  there  is  no  evidence  whatever 
of  a  purpose  upon  the  part  of  the  carrier  to 
evade  liability  for  its  own  negligence.  On 
the  contrary,  the  manifest  purpose  is  to  agree 
upon,  in  good  faith,  a  stipulated  value  for  a 
species  of  property  of  very  uncertain  value, 
and  concerning  which,  In  case  of  loss,  the 
carrier  would  be  without  evidence,  and  con- 
sequently entirely  at  the  mercy  of  the  ship- 
per. The  contract  of  shipment  gave  the  own- 
er reduced  rates,  which  Is  a  valuable  consid- 
eration, and  at  the  same  time  gave  him  the 
option  to  pay  the  full  charges  fixed  bs  law 
without  limit  as  to  value.  The  shipper  vol- 
untarily chose  the  former,  and  he  cannot 
now  be  allowed  to  repudiate  his  contract 
That  the  agreed  valuation  per  capita  is  rea- 
sonable, and  is  not  an  evasion,  Is  manifest 
In  fact.  It  appears  from  the  bill  of  sale  of 


the  stock  that  some  animals  are  valued  low- 
er than  the  stipulated  sum ;  one  horse  being 
valued  as  low  as  $80.  We  are  of  opinion 
that  his  honor  erred  In  refusing  the  prayer 
for  Instruction. 

4.  It  was  agreed  in  this  contract  of  ship- 
ment, in  addition  to  the  limited  value  clause, 
that  In  consideration  of  the  rate  granted 
him,  as  a  condition  precedent  to  his  right  to 
recover,  the  consignee  would  give  notice  In 
writing  of  his  claim  to  some  ofllcer  of  said 
company  or  Its  nearest  station  agent  before 
the  said  stock  was  removed  from  the  place 
of  destination  or  mingled  with  other  stock. 
This  provision  of  the  contract  Is  Inserted  for 
the  protection  of  the  carrier,  to  the  end  that 
when  the  stock  has  been  delivered  to  the 
consignee  at  the  place  of  destination,  if  there 
is  any  Injury  or  damage,  the  carrier  may 
have  an  opportunity  for  examination  before 
the  stock  is  removed  or  mingled  with  other 
stock.  It  is  a  reasonable  and  just  provision, 
intended  to  prevent  fraud  and  impoRltlon, 
and  which  has  been  distinctly  upheld  and 
enforced  by  this  court  In  Selby  v.  RaUroad, 
118  N.  C.  584,  18  S.  E.  88,  37  Am.  St  Rep. 
635.  We  do  not  think,  however,  that  It  will 
avail  the  defendant  under  the  facts  of  this 
case;  for  the  animal,  if  injured  at  ail,  was 
Injured  while  in  the  custody  of  the  defend- 
ant and  before  delivery  to  the  plaintiff. 

Let  the  judgment  of  the  superior  court  up- 
on the  fourth  issue  be  set  aside,  and  the 
cause  remanded  to  that  court  with  direction 
to  enter  judgment  upon  the  other  findings 
for  the  stipulated  value  of  |100. 

Error. 

HOKE,  J.  (concurring).  It  is  the  settled 
law  of  this  state  that,  in  the  absence  of  legis- 
lative sanction,  a  common  carrier,  in  its 
contract  of  shipment,  cannot  stipulate  against 
recovery  for  a  loss  or  damage  occasioned  by 
its  own  negligence ;  and  it  can  make  no  such 
stipulation  as  to  cither  a  total  or  partial 
loss.  Speaking  to  this  question,  in  Everett  v. 
Railroad,  138  N.  C.  71,  60  S.  E.  658,  1  L. 
R.  A.  (N.  S.)  985,  the  court  said:  ':it  is  the 
law  of  this  state,  declared  by  repeated  de- 
cisions, that  common  carriers  are  not  per- 
mitted to  contract  against  loss  occasioned  by 
their  own  negligence.  They  can  contract 
neither  for  total  nor  for  partial  exemption 
from  loss  so  occasioned.  Capehart  v.  Railroad, 
81  N.  C.  438,  31  Am.  Rep.  505;  Gardner  v. 
Railroad,  127  N.  C.  293,  37  8.  E.  328.  The 
same  doctrine  is  very  generally  accepted  in 
other  jurisdictions.  It  would  be  an  idle 
thing  for  the  courts  to  declare  the  principle 
that  contracts  for  total  exemption  from  such 
loss  are  subversive  of  public  policy  and  void, 
and  at  the  same  time  permit  and  uphold  a 
partial  limitation,  which  could  avail  to  pre- 
vent anything  like  adequate  and  substantial 
recovery  by  the  shipper.  Therefore  it  is  held 
that  any  limitation  of  liability  by  contract  de- 
signed for  the  purpose  is  forbidden."    In  the 
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rare  and  exceptional  cases  when  a  carrier 
Is  allowed,  on  recovery  had  for  breach  of 
contract  of  carriage  of  certain  classes  of 
goods,  to  limit  the  amount  of  such  recovery  to 
n  value  fixed  and  predetermined  by  the  con- 
tract of  shipment,  the  rule  Is,  I  think,  cor- 
rectly stated  In  Everett's  Case,  as  follows: 
"Such  agreements  are  upheld  where,  the 
carrier  being  without  knowledge  or  notice 
of  the  true  value,  the  parties  agree  upon  a 
valuation  of  the  particular  goods  shipped,  ap- 
proximating the  average  value  of  ordinary 
goods  of  like  kind,  and  make  such  valuation 
the  basis  of  a  just  and  reasonable  shipping 
rate."  This  rule  is  particularly  applicable 
to  shipments  of  stock  in  quantities,  and  emi- 
nently Just  to  both  parties  to  such  contracts, 
affording  to  the  shipper  a  fair  and  reason- 
able shipping  rate,  and  protecting  the  carrier 
from  exorbitant  and  unconscionable  recover- 
ies by  reason  of  excessive  valuations,  which 
It  bad  no  opportunity  to  ascertain  or  to  re- 
sist successfully,  and  for  which  it  has  receiv- 
ed no  adequate  compensation.  But  to  per- 
mit or  uphold  such  a  contract,  when  the 
loss  arises  from  negligence,  all  the  conditions 
suggested  must  exist  The  carrier  must  be 
without  knowledge  or  notice  of  the  true 
value,  the  valuation  must  be  the  fair  average 
valuation  of  property  of  like  kind,  and  it 
must  have  been  made  the  basis  of  a  fair  and 
reasonable  slilpplng  rate. 

The  rule,  as  stated,  Is  given  only  by  way  of 
suggestion  in  Everett's  Case,  supra,  but  is,  I 
think,  the  principle  to  be  deduced  from  many 
well-considered  authorities  on  the  subject, 
both  decisions  and  approved  text-writers, 
some  of  them  referred  to  In  the  opinion  de- 
livered in  that  case — among  others,  Gardne* 
V.  Railroad,  127  N.  C.  293,  37  S.  E  328.  In 
my  Judgment  the  second  headnote  of  Gard- 
ner's Case,  cited  with  approval  in  the  prin- 
cipal opinion,  as  follows:  "(2)  A  common 
carrier  can  make  a  valid  agreement,  fixing 
the  value  of  shipments,  in  case  of  loss  by  Its 
negligence,  if  such  agreement  be  reasonable, 
or  based  on  a  valuable  consideration,  and  it 
must  clearly  appear  that  such  was  the  inten- 
tion of  tfie  parties" — ^Is  not  a  correct  digest 
of  the  decision  rendered  by  the  court,  nor 
does  It  correctly  express  the  rule  applicable 
to  the  case  now  considered.  In  the  opinion 
the  court  thus  refers  to  the  question  Im- 
mediately under  discussion:  "It  Is  a  well- 
settled  rule  of  law,  practically  of  universal 
acceptance  that  for  reasons  of  public  policy 
a  common  carrier  Is  not  permitted,  even  by 
express  stipulation,  to  exempt  itself  from 
loss  occasioned  by  Its  own  negligence.    Mit- 


chell V.  Railroad  Co.,  124  N.  C.  236,  32  S.  E. 
671,  44  L.  R.  A.  515 ;  Hart  v.  Railroad  Co., 
112  U.  S.  331,  5  Sup.  Ct  151,  28  L.  Ed.  71-; 
Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp.  Co., 
117  U.  S.  822,  6  Sup.  Ot.  750,  29  L.  Ed.  873; 
Liverpool  &  G.  W.  Steam  Co.  v.  Phoenix  Ins. 
Co.,  129  U.  S.  397,  9  Sup.  Ct  469,  32  L.  Bd. 
788;  California  Ins.  Co.  v.  Union  Compress 
Co.,  133  U.  S.  387,  415,  10  Sup.  Ct  365,  33  L. 
Ed.  730;  Constable  v.  Steamship  Co.,  154  U.  S. 
51,  ^,  14  Sup.  Ct  10^  38  L.  Ed.  903.  The 
measure  of  such  liability  is  necessarily  the 
amount  of  the  loss ;  and  If  a  common  carrier 
Is  permitted  to  stipulate  that  It  shall  be  liable 
only  for  an  amount  greatly  less  than  the 
value  of  the  property  so  lost— that  is,  for  only 
a  small  part  of  the  loss — ^It  is  thereby  ex- 
empted pro  tanto  from  the  results  of  its  own 
negligence.  Such  a  course.  If  permitted, 
would  practically  evade  the  decisions  of  the 
courts  and  nullify  the  settled  policy  of  the 
law.  We  do  not  mean  to  say  that  there  are 
no  cases  where  a  common  carrier  can  make 
a  valid  agreement  as  to  the  value  of  the 
article  shipped,  but  all  such  agreements  must 
be  reasonable,  and  based  upon  a  valuable  con- 
sideration. Moreover,  It  must  clearly  appear 
that  such  was  the  Intention  of  the  parties" — 
citing  case  of  H'nkle  v.  Railroad,  126  N.  C. 
932,  938,  36  S.  E.  348,  78  Am.  St  Rep.  683. 

It  will  thus  be  seen  that  the  decision  In 
Gardner's  Case  was  against  the  claim  of  ex- 
emption from  liability  for  loss  occasioned  by 
the  carrier's  negligence,  and  that  this  secondC 
headnote,  stated  by  the  reporter  as  one  of 
the  points  decided  in  that  case,  was  only 
made  by  way  of  suggestion,  and  should  not 
be  considered  as  authority  for  the  position 
stated.  On  the  contrary.  It  will  appear,  by 
careful  examination  of  the  authorities  refer- 
red to  and  others  relevant  to  the  subject  that 
the  learned  Justice  had  In  mind  contracts 
made  by  carriers  against  their  common-law 
liability  as  Insurers,  an  entirely  different 
proposition,  and  his  statement  of  such  a 
proposition,  in  reference  to  stipulations 
against  negligence.  Is  Inaccurate  and  to  some 
extent  misleading.  See  Hlnkle  v.  Railroad, 
supra ;  Capehart  v.  Railway,  81  N.  C.  438.  31 
Am.  Rep.  605. 

The  present  case  comes  clearly  within  the 
rule  stated  In  Everett's  Case,  supra,  and  I 
therefore  concur  in  the  decision  made,  but 
have  deemed  It  not  improper  to  write  a  sepa- 
rate opinion,  with  a  view  of  showing  that  the 
second  headnote  In  Gardner's  Case  Is  not 
a  correct  digest  of  that  decision,  and  «>bould 
not  be  considered  as  the  law  applicable  to 
contracts  of  this  character. 
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.SEEOAB   T.   8T0VAJUL. 

(Supreme  Conrt  of  Georgia.     Not.   11,  1908.) 

Rbvibw  oh  Appeal. 

No  error  of  law  being  complalnea  of,  and 
there  being  sufficient  eyidence  to  support  ttte 
verdict,  a  new  trial  ia  refused. 

(Syllabna  bjr  the  Court) 

Error  from  Superior  Court,  ESbert  County; 
H.  M.  Holden,  Judge. 

Action  between  L.  K.  Seegar,  administra- 
trix, and  M.  A.  Stovall.  From  the  Judg- 
ment, Seegar  brings  error.    Affirmed. 

H.  J.  BrewBter  and  Cobb  &  Erwln,  for 
plaintiff  in  error.  Geo.  C.  Grogan,  for  de- 
fendant In  error. 

BECK,  J.  Judgment  affirmed.  All  tbe 
Justices  concnr,  except  HOLDEN,  J.,  dls- 
qoallfled. 


DILLABO  y.  STATE. 
(Supreme  Ourt  of  Georgia.    Nov.  11,  1008.) 

1.    SUFFIOIENCT    OF   EVIDKNCE. 

Tbe  verdict  was  supported  by  the  evidence, 
a  HomoiDE  (i  819»)  — Niw  Tbial  —  Nbwlt 

DiSCOTBBED   JEVIDENCB. 

Where,  in  a  criminal  case,  one  ground  of  a 
motion  for  new  trial  weR  based  on  newly  dis- 
covered evidence  of  a  witness  who  would  testify 
to  facts  in  conflict  with  evidence  introduced  by 
the  state,  and  in  his  a£Sdavit  in  support  of  tbe 
ground  the  movant  showed  that  he  knew  of  tbe 
presence  of  the  witness  at  the  scene  of  tbe 
homicide,  and  that  the  witness  had  seen  tbe 
difficulty,  but  that  movant  had  forgotten  his 
name  and  did  not  know  of  his  whereabouts  un- 
til he  was  informed  thereof  on  the  day  when  he 
made  the  affidavit  in  support  of  the  motion, 
there  was  no  error  in  overruling  the  motion 
based  on  such  ground. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  687 ;    Dec.  Dig.  S  319.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Honston  Coxm- 
ty ;  W.  H.  Felton,  Jr.,  Judge. 

George  Dlllard  was  convicted  of  a  crime, 
and  be  brings  error.    Affirmed. 

R.  N.  Holtzclaw  and  Nottingham  &  Mc- 
Clellan,  for  plaintiff  in  error.  John  P.  Ross, 
Wm.  BruDson,  Sol.  Gen.,  and  John  C.  Hart, 
Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


MORMAND  V.  CARLISLE. 

(Supreme  Court  of  Georgia.    Not.  11, 1908.) 

1.  iNJTJNcnoN  (i  231*)—Vioi,ATiow  —  Review 
or  Judgment  or  Contempt. 
,  A  judgment  rendered  by  a  judge  of  the  su- 
perior court  against  the  contemner  on  a  hear- 
ing in  a  proceeding  for  contempt  for  tbe  alleged 
violation  of  a  decree  for  injunction  will  not  be 


disturbed  by  the  Supreme  Court,  when  there  is 
evidence  to  warrant  such  judgment 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  517 ;   Dec.  Dig.  S  231.*] 

2.  SurriciENOT  or  Evidence. 

Tbe  judgment  rendered  In  this  case  was  am- 
ply supported  by  the  evidence.    . 
'(Syllabus  by  tbe  Court.) 

Error  from  Superior  Ourt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  E.  T.  Mormand  and  R.  M. 
Carlisle.  From  the  Judgment,  Mormand 
brings  error.    Affirmed. 

L.  D.  Moore,  for  plaintiff  in  error.  Hall  & 
Hall,  for  defendant  In  error. 

FISH,  O.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


SCHRECE  T.  BLUN  et  al. 
(Supreme  Court  of  Georgia.     Nov.  11,  1908.) 

1.  EJasements  (f  17«)— Wat— Sale  or  Plat- 
ted Land— Estoppel. 

Where  a  grantor  sells  a  lot  of  land,  and  in 
his  deed  describes  the  land  as  bounded  by  a 
street  or  way  not  expressly  defined  in  the  deed, 
but  shown  upon  a  plat  therein  referred  to.  as 
laid  out  over  the  grantor's  land,  he  is  estopped 
to  deny  the  grantee's  right  to  the  use  of  tbe 
street  or  way  as  delineated  on  such  plat. 

[Eld.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SS  46,  47;    Dec.  Dig.  g  17.*] 

2.  Easements  (J  17*)— Wat— Salb  or  Bat- 
ted Land — Estoppel. 

The  grantee's  right  to  the  use  of  the  entire 
street  or  way  deliiieated  on  the  plat  is  not  af- 
fected by  the  fact  that  at  the  time  of  the  grant 
tbe  grantor  was  maintaining  a  gate  thereon, 
^e  grantor  being  seised  and  possessed  of  the 
whole  premises,  including  the  street  or  way, 
there  was  nothing  in  the  appearance  of  things 
upon  the  premises  inconsistent  with  the  terms 
of  his  deed. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  SS  46,  47 ;   Dec.  Dig.  |  17.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  C!oun- 
ty;   W.  G.  Charlton,  Judge. 

Action  by  V.  G.  Scbreck  against  Henry 
Blun  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Reversed. 

This  controversy  is  between  two  adjacent 
land  proprietors  over  a  certain  passageway 
between  their  respective  tracts.  The  plain- 
tiff, y.  G.  Scbreck,  owns  a  part  of  the  Cham- 
pion FalUgant  land.  The  origin  and  nature 
of  tbe  controversy  will  appear  from  tbe  fol- 
lowing statement:  Champion  G.  Falligant 
at  the  time  of  bis  death  was  seised  and  pos- 
sessed of  a  parcel  of  land  located  within  tbe 
corporate  limits  of  tbe  city  of  Savannah, 
Imown  as  a  part  of  tbe  "Springfield  Planta- 
tion." Immediately  south  of  this  tract,  and 
adjoining  it,  but  without  tbe  city  limits,  is  a 
tract  known  as  tbe  "Wayne  land,"  of  which 
latter  tract  tbe  subdivision  lots  1,  3,  5,  7,  9, 
and  11  belong  to  Henry  Blun.  In  1894  the 
Falligant   land  was  partitioned  among  bis 


«For  other  cases  see  same  topio  and  section  NUMBBR  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
62  S.E.-45 


Digitized  by 


Google 


V06 


62  SOUTHEASTERN  REPORTER. 


(G«. 


belrs,  and  one  of  the  lots  was  assigned  to 
Rntb  M.  Canty.  In  1901  Rnth  M.  Canty  sold 
and  conveyed  to  Henry  Blun  the  land  award- 
ed to  her  In  the  partition  proceedings,  and 
described  in  her  deed  as  follows:  "All  that 
certain  lot,  tract,  or  parcel  of  land  situate, 
lying  and  being  in  the  city  of  Savannah,  coon- 
ty  of  Chatham  and  state  of  Georgia,  contain- 
ing three  and  sixteen  one-hnndreths  (3i*/ioo) 
acres,  and  known  on  the  map  of  said  city  as 
a  portion  of  lot  number  forty-four  (44) 
Springfield  Plantation,  the  said  portion  here- 
by conveyed  being  bounded  on  the  north  by 
a  i)ortion  of  said  lot  number  forty-four  (44) 
conveyed  by  the  said  Ruth  M.  Canty,  Octo- 
ber 3l8t,  1899,  to  the  Georgia  Construction 
Company,  on  the  east  by  lot  number  forty- 
flve  (43)  Springfield  Plantation,  on  the  south 
by  Gwinnett  street  extended,  and  on  the 
west  by  the  portion  of  said  lot  number  forty- 
four  (44)  awarded  in  the  partition  proceed- 
ings above  mentioned  to  the  said  Ruth  M. 
Falligant,  now  the  said  Ruth  M.  Canty,  and 
the  children  of  the  said  Champion  G.  Fal- 
ligant as  heirs  at  law  of  the  said  Champion 
G.  Falligant,  all  of  which  will  more  fully  ap- 
pear by  reference  to  the  map  attached  to  the 
award  of  the  appraisers  in  the  partition  pro- 
ceedings above  mentioned,  and  also  to  the 
plat  of  said  property  hereto  attached."  This 
deed  was  recorded  in  1901. 

Upon  the  attached  plat  was  delineated  the 
whole  Falligant  property,  with  the  different 
subdivisions,  8howin__g  an  extension  of  Gwin- 
nett street  60  feet  Jn  width,  a  short  distance 
beyond  the  Falligant  property.  This  street 
was  not  laid  off  in  the  plat  on  the  Falligant 
property,  but  on  the  adjacent  Wayne  land. 
In  1906  Henry  Blun  sold  and  conveyed  the 
land  purchased  from  Mrs.  Canty  to  V.  G. 
Schreck,  and  described  the  land  In  his  deed  as 
follows:  "All  that  certain  lot,  tract,  or  par- 
cel of  land  situate,  lying  and  being  in  the 
city  of  Savannah,  county  of  Chatham,  and 
state  of  Georgia,  containing  three  and  seven- 
teen one-hundredths  (3i'/ioo)  acres,  and 
known  on  the  map  of  said  city  as  a  portion 
of  lot  number  forty-four  (44)  Springfield 
Plantation,  the  said  portion  hereby  conveyed 
being  bounded  on  the  north  by  a  portion  of 
said  lot  number  forty-four  conveyed  by  Ruth 
M.  Canty,  October  31,  1899,  to  the  Georgia 
Construction  Company,  on  the  east  by  lot 
number  forty-flve  (45)  Springfield  Plantation, 
on  the  south  by  Gwinnett  street  extended, 
and  on  the  west  by  a  portion  of  said  lot  num- 
ber forty-four  awarded  to  Ruth  H.  Falligant 
and  her  children  in  partition  proceedings  in 
the  superior  court  of  Chatham  county,  Geor- 
gia, December  17th,  1894,  the  said  property 
hereby  conveyed  to  the  said  Henry  Blun  by 
Ruth  M.  Canty  by  deed  dated  February  15th, 
1901,  and  recorded  in  the  office  of  the  clerk 
of  the  superior  court  of  Chatham  county, 
Georgia,  Book  of  Deeds  H,  folio  37;  to- 
gether with  all  and  singular  the  houses, 
yards,  gardens,  easements,  hereditaments, 
rights,  members,  and  appurtenances  to  the 


same  belonging  or  In  any  wise  appertain- 
ing." Attached  to  this  deed,  though  not 
therein  referred  to,  was  a  plat  of  the  Canty 
lot,  on  which  was  given  Gwinnett  street  as 
a  southern  boundary.  The  street  was  rep- 
resented as  a  single  line  with  no  width  stat- 
ed. In  1908  Schreck  filed  his  petttlon  against 
Blun  to  enjoin  him  from  obstructing  the 
passageway  described  on  the  plat  annexed  to 
the  deed  from  Canty  to  Blun  by  maintaining 
gates  over  the  passageway  in  front  of  his 
land  at  the  southeastern  comer  thereof.  On 
the  hearing  it  appeared  that  at  the  time  Blun 
sold  to  Schreck  he  was  the  owner  of  sub- 
divisions 1,  S,  6,  7,  9,  and  11  of  the  Wayne 
land,  over  which  the  passageway  is  claimed ; 
that  Gwinnett  street,  if  extoided  according 
to  the  Canty  plat,  would  be  outside  of  the 
limits  of  Savannah,  and  would  terminate  In 
the  land  of  Blun,  not  connecting  on  the 
western  extremity  with  any  avenue,  road,  or 
outlet ;  that  at  the  time  of  his  conveyance  to 
Schreck  Blun  had  leased  the  Wayne  land,  and 
his  tenant  was  maintaining  the  gate  now 
claimed  as  an  obstruction;  that  plaintitTs 
land  would  be  much  more  valuable  if  the 
whole  of  Gwinnett  street  extended  as  ddlne- 
ated  on  the  plat  was  kept  open;  that  Gwin- 
nett street  In  the  city  as  shown  by  the  official 
map  was  35  feet  wide  at  the  city  limits. 
The  plaintiff  affirqjied  and  the  defendant 
denied  that  the  purchase  was  made  on 
the  fliith  that  Gwinnett  street  extended  was 
as  represented  on  the  plat  attached  to  the 
deed.  The  court  In  his  second  order,  which 
rescinded  and  abrogated  the  first,  adjudged 
that  Schreck  was  entitled  to  have  ingress 
and  egress  to  and  from  the  lot  purchased 
from  Blun  by  means  of  a  right  of  way  con- 
tinuous from  Gwinnett  street  east  in  front 
of  his  lot  not  less  than  35  feet  in  width,  but 
no  further;  and  enjoined  the  defendant  from 
obstructing  a  passageway  35  feet  wide  in 
front  of  plaintiff's  lot.  The  plaintiff  ex- 
cepts to  this  order,  and  contends  that  the 
defendant  should  have  been  enjoined  from 
interfering  with  or  obstructing  any  portion 
of  the  way  delineated  on  the  map  attached 
to  the  deed  from  Canty  to  defendant,  and 
referred  to  in  the  deed  from  the  defendant 
to  the  plaintiff. 

E.  S.  Elliott,  for  plaintiff  in  error.  George 
W.  Owens,  for  defendants  In  error. 

EVANS,  P.  3.  (after  stathig  the  facts  as 
above).  It  will  not  be  seriously  disputed  that 
a  person  conveying  premises  by  description 
in  terms  bounding  them  by  a  street  of  a 
specified  width,  the  title  to  which  he  also 
owns,  ordinarily  gives  his  grantee  the  right 
to  insist  upon  the  existence  and  enjoyment 
of  such  street.  So,  where  an  owner  of  land 
had  it  surveyed  and  laid  off  into  lots,  caused 
a  plat  of  the  same  to  be  made  which  referred 
to  a  designated  strip  of  land  aa  a  street, 
and  sold  the  land  with  reference  to  such 
plat,  a  right  of  way  over  the  strip  of  land 
designated  in  the  plat  as  a  street  passes  to 
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every  purchaser  at  that  sale,  and  the  seller 
of  tbe  lots  Is  estopped  either  from  closInK 
ap  tbe  strip,  or  maintaining  an  obstruction 
In  It  existing  at  tbe  time  of  the  sale.  Ford 
T.  Harris,  95  Oa.  97,  22  S.  B.  144.  In  that 
case  it  was  clearly  recognized  that  the  right 
of  purchasers  of  lots  abutting  on  a  right 
of  vay  over  tbe  street  as  delineated  on  tbe 
plan  was  not  dependent  on  wbetber  there 
was  either  an  express  or  Implied  dedication 
of  the  street  to  tbe  public.  If  It  be  a  street 
laid  out  by  the  grantor  over  land  which  be 
sells  in  lots,  there  is  necessarily  an  implied 
covenant  that  he  will  open  it  at  least  for  the 
use  of  bis  grantees.  And,  If  a  grantor  aeUs 
a  lot  of  land,  and  In  bis  deed  bounds  It  up- 
on a  private  way  over  bis  land,  he  will  be 
estopped  by  bis  deed  from  denying  tbe  exist- 
ence of  tbe  way  for  Its  entire  length  as  clear- 
ly indicated  and  prescribed.  Tobey  v.  City  of 
Taunton,  119  Mass.  404;  Kenyon  v.  Hook- 
way,  17  Misc.  Rep.  452,  41  N.  Y.  Bupp.  230. 
Some  of  tbe  considerations  Inducing  the  pur- 
chase may  have  been  tbe  probability  of  hav- 
ing neighbors,  particular  uses  to  which  the 
purchased  premises  might  be  put  because  of 
tbe  street,  and  the  prospect  of  an  advance  in 
value  from  bnUdings  to  be  erected  on  other 
lots.  The  purchaser  has  a  right  to  rely  upon 
the  plan  which  the  grantor  promulgated,  and 
on  which  be  acted.  The  same  rule  of  estop- 
pel applies  to  a  deed  where  tbe  street  Is 
not  expressly  defined,  but  shown  upon  a  plat 
therein  referred  to.  In  such  a  case  all  the 
particulars  upon  the  plat  are  to  be  regarded 
as  if  expressly  recited  in  the  deed.  Derby 
V.  Ailing,  40  Conn.  410;  Fox  v.  Union  Sugar 
Refining  Co.,  109  Mass.  292.  In  tbe  cases 
cited  the  land  was  located  in  a  municipality, 
but  the  location  of  tbe  land,  wbetber  inside  or 
outside  of  a  town  or  city,  does  not  affect  the 
principle  of  estoppel  or  its  application. 

It  is  argued  that  the  Owlnnett  street  exten- 
sion as  delineated  on  tbe  map  is  but  a  cul- 
de-sac;  and  that,  as  the  court  adjudged  the 
plaintiff  was  entitled  to  a  way  of  access  from 
Gwinnett  street  by  a  projection  of  it  along 
the  width  of  bis  property,  be  bas  been  ac- 
corded all  that  he  could  properly  contend 
for  under  his  deed.  It  is  Immaterial  that 
the  western  end  of  tbe  street  as  delineated 
does  not  connect  with  another  way.  Tbe  pur- 
chaser had  tbe  right  to  rely  on  the  repre- 
sentation of  his  grantor  as  contained  In  tbe 
plat;  that  tbe  grantor  had  defined  a  specific 
part  of  his  land  as  a  street  for  the  use  of 
himself  and  bis  grantees.  Tbe  right  of  the 
purchaser  to  have  the  way  kept  open  for  his 
use  Is  not  limited  to  the  extent  of  tbe  land 
conveyed  to  him.  Rodgera  v.  Parker,  9 
Gray  (Mass.)  445. 

Nor  do  we  think  that  the  plaintiff's  right 
to  have  tbe  entire  way  open  is  affected  by  the 
physical  condition  of  the  right  of  way  at  the 
time  be  purchased.  In  view  of  tbe  fact 
that  tbe  defendant,  at  the  time  of  the  grant 


to  the  plaintiff,  possessed  and  owned  the 
whole  premises,  including  the  street,  there 
was  nothing  in  the  appearance  of  things 
upon  the  premises  at  all  inconsistent  with 
the  terms  of  tbe  deed  granting  a  right  of 
way  over  Gwinnett  street  extension,  as  de- 
scribed In  the  deed.    Ford  v.  Harris,  supra. 

We  have  reached  the  conclusion  that  tbe 
court  erred  in  limiting  the  plaintiff's  right 
to  use  Gwinnett  street  extension  to  the  ex- 
tent stated  in  bis  order;  and  tbe  Judgment 
Is  reversed  because,  under  tbe  facts  appear- 
ing on  the  hearing,  tbe  defendants  should 
have  been  temporarily  enjoined  from  ob- 
structing any  part  of  Gwinnett  extoision 
as  delineated  In  the  deed  and  plat. 

Judgment  reversed.  All  tbe  Justices  con- 
cur. 


TOUNG  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  11.  1006.) 

1.  HOHICIDB  (J  250*)— EJVIDBHCI— SurpiciEN- 
CT— MUBDEB. 

The  evidence  was  sufficient  to  support  tbe 
verdict 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {t  615,  616 ;   Dec.  Dig.  g  250.*] 

2.  Cbivikai,  Law  (8  918*)— Reuabkb  bt  Coubt 
— BxPBEssioK  OF  Opinion  as  to  Wbiort 
of  Evidence. 

That  the  court  remarked,  in  admitting  cer- 
tain testimony,  "I  will  admit  it,  and  let  tbe 
jury  pass  upon  it  for  what  it  is  worth,"  will  not 
require  tbe  grant  of  a  new  trial  on  tbe  ground 
that  the  remark  made  by  the  court  contained  an 
expression  or  intimation  of  opinion  by  the  court 
as  to  the  weight  which  the  fury  should  give  to 
the  evidence  referred  to. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2182 ;   Dec  Dig.  S  918.*] 

3.  CsntiNAi.  Law  (I  941*)— New  Tbial— New- 
ly Discovered  Evidence — Cumulative. 

The  newly  discovered  evidence,  purely  cum- 
ulative in  character,  will  not  require  the  grant 
of  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent  Dig.   II   2328-2330;    Dec.   Dig.   i 

(Syllabus  by  the  Court.) 

Error  from  Superior  C!ourt,  Dooly  County; 
W.  V.  Whipple,  Judge. 

Jim  Toung  was  convicted  of  murder,  and 
be  brings  error.    Affirmed. 

Watts  Powell  and  M.  P.  Hall,  for  plaintiff 
in  error.  W.  F.  George,  Sol.  Gen.,  and  John 
C.  Hart,  Atty.  Gen.,  for  the  State. 

BECK,  J.  Jim  Young  was  Indicted  for  the 
offense  of  murder;  tbe  person  alleged  to  have 
been  murdered  being  one  Boisey  Walker. 
The  trial  resulted  In  a  verdict  finding  tbe 
accused  guilty  of  tbe  offense  of  murder.  A 
motion  for  a  new  trial  was  made,  and  over- 
ruled, to  which  ruling  he  excepted. 

1.  Counsel  for  plaintiff  In  error  insist  fhat 
under  tbe  evidence  in  tbe  case  a  verdict 
against  tbe  defendant  finding  him  guilty  of 
tbe  offense  of  murder  was  unanthorized.    An 
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examination  of  the  eTldence,  bowever,  dis- 
closes that  the  testimony  of  the  -vritnessea 
for  the  state,  especially  the  testimony  of  the 
eyewitness  BUI  Peavy,  who  had  full  oppor- 
tunity of  seeing  and  bearing  all  that  occur- 
red between  the  deceased  and  bis  slayer  at 
the  moment  when  the  fatal  shot  was  fired, 
and  just  preylously  to  the  time  of  firing 
the  shot,  was  such  as  to  authorize  the  Jury 
to  find  the  killing  to  be  murder,  unprovoked 
and  wlthont  any  circumstances  to  palliate 
the  crime.  The  testimony  of  the  witness  re- 
ferred to  Is  corroborated  by  that  of  other  wit- 
nesses introduced  by  the  state.  This  testi- 
mony the  Jury  had  a  right  to  credit  and  give 
effect  to,  although  it  was  in  sharp  conflict 
with  the  testimony  of  certain  witnesses  In- 
troduced by  the  defendant 

2.  The  defendant  upon  the  trial  Insisted 
that  the  homicide  occurred  during  the  prog- 
ress of  a  mutual  combat  between  the  deceased 
and  the  plaintiff  In  error,  and  that  the  latter 
shot  the  former  in  self-defense;  and  Intro- 
duced testimony  to  show  that  the  deceased 
was  advancing  towards  and  attempting  to 
strike  the  accused  with  an  open  knife  at  the 
time  the  pistol  was  discharged.  There  was 
a,  question  made  by  the  evidence  as  to  wheth- 
er or  not  the  deceased  had  a  knife  at  that 
time,  and  it  was  material  to  the  defense  to 
show  that  their  affirmative  contention  In 
regard  to  this  question  was  true.  And  the 
defendant  offered  certain  evidence  tending  to 
show  that,  as  a  matter  of  fact,  the  deceas- 
ed had  the  knife  at  the  time  he  was  shot, 
and,  in  support  of  this  contention,  the  evi- 
dence of  one  Pattishal  was  offered.  This  tes- 
timony was  at  first  repelled  by  the  court 
upon  objection  of  state's  counsel,  but  subse- 
quently, after  the  introduction  of  other  testi- 
mony, making  more  dear  the  relevancy  and 
'  materiality  of  that  which  had  been  repelled, 
the  court  admitted  the  testimony  which  he 
bad  at  first  excluded.  This  would  undoubted- 
ly have  cured  the  error,  if  there  was  error  in 
excluding  the  testimony.  Plaintiff  in  error 
contends  that  the  court  committed  error  in 
remarking  in  the  hearing  of  the  Jury,  when 
the  evidence  Just  referred  to-  was  admitted, 
that  "the  court  would  admit  It  and  let  the 
Jury  pass  on  it  for  what  it  was  worth,"  and  it 
is  insisted  that  in  making  the  remark  quoted 
the  court  "did  reflect  his  opinion  as  to  the 
Importance  of  the  evidence  set  out,  and.  In  a 
manner,  reflected  on  said  evidence."  We  do 
not  think  that  the  remark  made  by  the  court 
would  bear  the  construction  placed  on  it  by 
counsel  for  the  plaintiff  in  error.  The  re- 
mark did  not  contain  an  expression  or  In- 
timation of  opinion  as  to  the  weight  the 
Jury  should  give  to  the  testimony  in  ques- 
tlon.  And,  if  the  remark  In  any  "manner 
reflected  on  said  evidence,"  the  court  after- 
wards explained  to  the  Jury  that  the  remark 
should  not  be  construed  by  them  as  contain- 
ing  any   intimation  on  his  part  as  to  the 


weight  the  Jury  should  give  to  the  evidence. 
It  would  have  l>een  better  for  the  court  to 
have  admitted  the  testimony  and  omitted 
making  the  observation  complained  of;  but 
we  do  not  think  that  any  Injury  resulted  to 
the  defendant  on  trial  by  the  remark  made 
by  the  court 

3.  The  alleged  newly  discovered  evidence 
upon  which  one  ground  of  the  motion  for  a 
new  trial  was  based  is  purely  cumulative, 
and  that  ground  consequently  presents  no 
reason  for  setting  aside  the  verdict  and  or- 
dering a  new  trlaL 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


VAUGHN  V.   NELSON.     (No.   1,030.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

ElxEcunon   (J  20*)— "Pbopebtt"   Subject- 
Dogs. 

A  dog  is  such  property  as  to  be  subject  to 

levy  and  sale  for  the  debts  of  his  owner. 
[Ed.   Note.— For  other  cases,   see   Execution, 

Dec.  Dig.  i  20* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  6,  pp.  569»-5728;    vol.  8,  pp.  7768-7770l 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Chatham  Coun- 
ty;  Geo.  T.  Cann,  Judge. 

Action  by  J.  G.  Nelson  against  one  Hegge. 
Judgment  for  plaintiff  in  attachment,  and 
on  levy  R.  J.  Vaughn  Interposed  claim.  Judg- 
ment for  plaintiff  in  attachment  and  defend- 
ant brings  error.    Affirmed. 

Alexander  &  Eklwards,  for  plaintiff  in  er- 
ror.   Oliver  &  Oliver,  for  defendant  in  error. 

RUSSELL,  J.  The  only  question  involved 
in  the  present  writ  of  error  Is  whether  a  dog 
under  the  laws  of  Georgia  is  such  property 
as  to  be  subject  to  levy  and  sale.  In  the 
present  case  Nelson  sued  out  an  attachment 
against  Hegge  upon  the  ground  of  nonresl- 
dence  to  recover  the  purchase  price  of  a  dog. 
This  attachment  was  levied  upon  "one  white 
and  liver  and  ticked  pointer  bitch  named 
Maud,"  as  the  property  of  the  defendant  in  the 
attachment  The  plaintiff  in  error,  Vaughn, 
filed  a  claim  setting  up  that  the  dog  was  hla 
property.  Upon  the  allegation  that  the  cus- 
tody of  the  dog  was  expensive  and  risky  on 
account  of  the  tendencies  of  the  dog  to  escape 
(and  the  claimant  not  having  replevied  the 
property),  an  order  of  sale  was  obtained  un- 
der which  she  was  sold.  She  was  purchased 
by  the  defendant  in  error  Nelson.  Upon  the 
trial  of  the  claim  case,  Vaughn  moved  to 
dismiss  tlie  attachment  and  the  entire  pro- 
ceedings based  thereon,  uiKm  the  grounds, 
first,  "that  dogs  are  not  property  under  the 
laws  of  Georgia,  and  are  not  liable  to  attach- 
ment, levy,  and  sale";  second,  "that  the  en- 
tire proceeding  based  upon  the  attachment 
was  a  nullity,  and  of  no  legal  effect"    This 
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motion  having  been  overruled,  and  the  Judge 
of  the  superior  court  having,  upon  certiorari, 
sustained  the  finding  of  the  court  below,  and 
adjudged  that  the  dog  in  question  was  sub- 
ject to  attachment,  levy,  and  sale,  the  blil  of 
exceptions  In  the  present  case  was  sued  out 
to  review  that  Judgment 

We  are  of  the  opinion  that  the  ruling  of 
the  Judge  of  the  superior  court  was  correct, 
and  that  dogs  are  aa  much  the  subject  of 
property  right  as  are  other  domestic  animals, 
and  therefore,  as  property,  may  be  levied  on 
and  sold.  The  ruling  in  Jemison  v.  South- 
western R.  R.  Co.,  75  Ga.  444,  58  Am.  Rep. 
476,  has  frequently  been  Invoiced,  as  it  is  by 
the  learned  counsel  in  the  present  Instance, 
to  sustain  the  contrary  view,  and  uphold  the 
contention  that  dogs  are  in  no  sense  prop- 
erty. As  we  view  the  Jemison  Case,  it  is 
binding  as  a  precedent  only  in  so  far  as  the 
ruling  upon  the  exact  point  Involved  is  con- 
cerned, and  no  further.  The  exact  point  de- 
cided by  the  Supreme  Court  In  that  case  is 
that  the  presumption  of  negligence  did  not 
arise  against  a  railroad  company  where  a 
d<«  was  lillled  by  a  railroad  train,  as  In 
cases  of  injury  to  persons  or  property.  But 
the  opinion  in  the  Jemison  Case  recognized 
that  even  at  that  time  one  could  have  a 
qualified  property  in  a  dog;  for  it  was  ex- 
pressly ruled  that,  while  a  right  of  action 
for  a  negligent  killing  by  a  railroad  company 
could  not  be  maintained,  the  owner  could  re- 
cover on  an  action  vi  et  armis  for  the  wanton 
and  malicious  killing  of  his  dog.  After  hav- 
ing decided  the  polat  which  was  particularly 
involved  In  the  Jemison  Case,  Judge  Hall  pro- 
ceeded to  say  arguendo:  "Dogs  are  not  prop- 
erty in  such  a  sense  as  makes  them  assets 
belonging  to  an  estate  of  a  deceased  person, 
and  are  never  inventoried  and  appraised, 
however  numerous  or  valuable,  nor  are  they 
subject  to  levy  and  sale  so  far  as  we  are  in- 
formed." 

"We  think  that  this  obiter  is  not  binding 
for  two  good  reasons  at  least  In  the  first 
place,  we  consider  the  expression  "so  far  as 
we  are  Informed"  as  not  without  great  sig- 
nificance when  used  by  so  learned  and  exact 
a  Judge  as  Judge  Hall.  It  indicated  that  he 
was  merely  expressing  an  ofthand  opinion 
upon  a  subject  which  he  recognized  was  not 
involved  in  the  adjudication  then  before  him, 
for,  If  the  point  had  been  Involved,  he  would 
have  been  Informed,  and  would  have  ruled 
according  to  his  Information  with  unmistaka- 
ble clearness  and  directness.  In  the  second 
place,  the  statement  of  Judge  Hall  which  we 
have  quoted  above  was  made  with  reference 
to  the  state  of  affairs  with  regard  to  dogs  at 
tliat  time,  and  since  then,  in  the  evolution  of 
dogology,  it  Is  a  matter  of  common  knowl- 
edge that  dogs  now  have  a  market  value,  and 
that  many  persons  cam  a  livelihood  by  either 
raising,  buying,  selling,  training,  or  exhibit- 
ing dogs.  On  page  446  of  the  opinion  in  the 
Jemison  Case  (75  Ga.  [58  Am.  Rep.  476]), 
Judge  Hall  says:     "Dogrs  seem  to  have  no 


market  value,  and  the  rule  of  damages  In  the 
case  of  live  stock  killed  by  the  running  of 
trains  could  not  be  applied  to  them."  It  Is 
dear  that  the  decision  in  the  Jemison  Case 
resulted  from  Judicial  notice  of  what  was 
perhaps  at  that  time  (1885)  the  fact  that 
dogs  had  no  market  value,  and  from  the  t&ct 
that  in  the  particular  case  no  amount  of  care 
could  have  prevented  the  killing  of  the  dog, 
and  the  ruling  was  based  upon  the  decision 
in  a  South  Carolina  case— Wilson  v.  Rail- 
road Co.,  10  Rich.  Law,  52 — Judge  Hail  say- 
ing that  "It  la  precisely  In  point  and  leaves 
nothing  to  be  added."  Since  the  decision  in 
the  Jemison  Case,  the  Supreme  Court,  while 
dedtnlng  to  overrule  it,  has  continuously 
tacked  away  from  it,  and  It  can  safely  be 
said  (as  much  so  as  If  it  had  been  expressly 
so  held  by  that  court)  that  the  Jemison  cnse 
is  not  to  be  extended  beyond  its  peculiar 
facts. 

In  Graham  t.  Smith,  1<X)  Ga.  434,  28  S. 
B.  225,  40  L.  R.  A.  503,  62  Am.  St.  Kep.  323, 
the  Judgment  of  the  superior  court,  holding 
that  the  owner  of  a  dog  had  such  property 
In  It  as  would  enable  him  to  maintain  an 
action  in  trover  for  its  recovery,  was  affirm- 
ed. We  consider  the  decision  in  the  Gra- 
ham Case,  unlike  that  of  the  Jemison  Case, 
as  direct  authority  upon  the  question  In- 
volved in  the  case  at  bar.  If  one  can  by 
trover  recover  a  dog  as  his  property,  and 
if,  as  plaintiff,  he  has  the  alternative  of  re- 
covering a  money  verdict  for  the  value  of 
the  property  and  Its  hire,  then  It  cannot 
be  said  either  that  the  dog  is  not  property, 
or  that  It  is  not  property  having  a  value. 
It  would  seem  strange  in  actual  practice 
to  allow  a  plaintiff  in  trover  to  recover  a 
money  verdict  for  the  value  of  his  dog,  and 
yet  allow  the  defendant  to  take  the  dog, 
under  the  plaintiff's  very  eyes,  from  the 
<^urtroom  where  the  verdict  was  rendered, 
protected  by  Immunity  from  levy  of  the  ex- 
ecution issued  upon  the  Judgment.  It  is 
true  that  an  allusion  Is  made  in  the  opin- 
ion in  the  Graham  Case  to  the  fact  that  the 
action  of  trover  was  originally  a  special 
action  on  the  case  in  behalf  of  any  person 
who  had  either  a  general  or  a  special  prop- 
erty in  goods  as  against  any  person  who 
wrongfully  withheld  them  from  bis  posses- 
sion, but  the  rulli'B  upon  which  tlit-  Supreme 
Court  afllrmed  the  Judgment  of  the  lower 
court  is  broadly  stated  to  be  that  "at  com- 
mon law  and  under  our  statutes  the  owner 
has  property  in  his  d<>g,  and  not  only  so, 
but  such  property  right  Is  suffloient  to  main- 
tain a  civil  action  to  recover  Its  posses- 
sion." And  the  decision  is  said  to  be  based 
on  the  authorities  cited  which  Include,  among 
others,  decisions  of  the  courts  of  the  Dis- 
trict of  Columbia,  Kansas,  Texas.  Connecti- 
cut, Tennessee,  Michigan,  Nebraska,  and 
Utah,  in  which  dogs  have  been  held  to  be 
property,  as  well  as  4  Blackstone,  236,  and 
Schouler  on  Personal  Property,  t  49. 

The  decision  In  the  Graham  Case  was  the 
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first  step  towards  adjusting  the  law  to  the 
changed  condition  of  affairs  with  regard  to 
dogs  as  property  of  value ;  and  this  was  fol- 
lowed as  a  matter  of  Judicial  history,  If 
nothing  more,  In  Strong  v.  Ga.  Ry.  &  Elec. 
Co.,  118  Ga.  515,  «  S.  B.  366.  While  the 
ruling  in  the  Strong  Case  went  no  further 
than  to  reaffirm  the  ruling  in  the  Jemlson 
Case  upon  the  exact  point  InTolved,  still  the 
concurring  opinion  of  Justices  Cobb  and 
Fish,  in  which  the  opinion  of  Judge  Lump- 
kin, now  Justice  Lumpkin,  is  quoted  at 
length,  clearly  Indicates,  as  we  think,  the 
limited  scope  of  the  ruling  In  the  Jemlson 
Case.  As  conclusive  of  the  fact  that  the 
decision  in  the  Jemlson  Case  is  not  in  point 
as  to  the  question  here  raised.  Justice  Beck 
in  delivering  the  opinion  in  Columbus  R.  Ca 
V.  Woolfolk,  128  Ga.  631,  68  8.  E.  152,  10 
L.  R.  A.  (N.  S.)  1136,  119  Am.  St  Rep.  404. 
and  in  ruling  that  one  is  liable  for  the  wan- 
ton and  malicious  killing  of  a  dog,  stated 
the  fact  that  the  identical  question  now 
before  us — that  is,  whether  a  dog  la  property 
subject  to  levy  and  sale — has  never  been 
before  the  Supreme  Court.  We  therefore 
have  this  question  presented  to  us  for  the 
first  time  in  Georgia  with  no  binding  author- 
ity upon  the  exact  point.  This  being  true, 
we  see  no  reason  why  dogs,  many  of  which 
are  admltedly  objects  of  great  value,  may 
not  be  levied  upon  and  sold  as  property  of 
a  debtor. 

The  writer  Is  not  prepared  to  bemoan  the 
evil  associations  and  untimely  death  of  old 
Tray,  and  has  had  but  little  association  with 
Fido  or  Trip,  and  therefore  can  take  but 
little  part  in  the  settlement  of  the  question 
raised  by  the  briefs  as  to  the  value  of  the 
faithful  watch  dog  as  a  boon  of  priceless 
worth,  nor  is  he  prepared-  to  give  his  sanc- 
tion to  the  maledictions  pronounced  upon  the 
worthless  cur.  We  leave  this  view  of  the 
subject  to  abler  pens.  If  one  Is  Interested  In 
the  dog  pensive,  watchful,  mythological,  his- 
toric, or  philosophic,  be  wUl  find  all  phases 
of  this  many  sided  animal  portrayed  in  the 
opinion  of  Judge  Lumpkin  of  the  Atlanta 
circuit,  as  quoted  by  Judge  Cobb  In  the 
Strong  Case,  supra.  We  view  the  dog  only 
from  the  standpoint  of  the  well-recognized 
fact,  to  which  we  cannot  shut  our  eyes,  that 
he  is  dally  bought  and  sold,  raised  for  prof- 
it, trained  for  profit,  exhibited  for  profit.  He 
may  not  bear  burdens  like  the  famous  Flem- 
ish dogs  of  Holland,  and  draw  the  peddlers' 
heavy  carts,  de8cril>ed  by  Oulda,  until  his 
withers  are  unstrung,  and  he  drops  fainting 
by  the  wayside.  He  may  not  be  valuable  as 
a  draft  horse.  But  that  he  may  have  value, 
be  it  much  or  little,  and  therefore  must  be 
property,  is  well  evidenced  by  the  facts  of 
this  case.  The  attachment  was  taken  out 
tor  the  purchase  price  of  the  dog,  showing 


that  he  was  originally  sold.  He  was  claim- 
ed by  the  defendant  in  error,  which  Implied 
value;  and  when  sold  under  Judicial  process, 
which  is  attacked  as  null  and  void  for  the 
reason  that  a  canine  cannot  be  of  value,  he 
again  brought,  even  upon  the  block,  a  "fan- 
cy" figure.  For  authority  in  other  Jurisdic- 
tions holding  that  the  dog  is  property,  see 
Mullaly  V.  People,  86  N.  Y.  365,  in  whidi  It 
is  said:  "Large  amounts  of  money  are  now 
invested  in  dogs,  and  they  are  largely  the 
subject  of  trade  and  traffic  In  many  ways 
they  are  put  to  useful  service,  and,  so  far 
as  pertains  to  their  ownership  as  personal 
property,  they  pousess  all  the  attributes  of 
other  personal  property."  In  Micliigan  "dogs 
have  value  and  are  the  property  of  their 
owner,  as  much  as  any  other  animal  which 
one  may  have  or  keep."  Ten  Hopeu  v.  Walk- 
er, 96  Mich.  ia36,  55  N.  W.  657,  35  Am.  St. 
Rep.  598.  In  Lynn  v.  State,  33  Tex.  Cr.  R. 
153,  25  S.  W.  779,  it  Is  held  that  a  homicide 
even  may  be  Justified  in  the  possession  or 
protection  of  a  dog  by  its  owner.  There  is 
diversity  of  opinion  and  conflict  of  authority 
among  the  courts  of  different  states  as  to 
whether  a  dog  can  be  killed  in  the  exercise 
of  police  power,  and  the  owner  thus  be  de- 
prived of  his  dog  without  a  trial  of  his  right 
of  property  guaranteed  by  the  Constitution, 
but  it  cannot  seriously  be  questioned  that 
the  owner  may  maintain  trover,  replevin, 
or  trespass  against  any  one  taking  his  dog 
and  converting  it  to  bis  own  use.  Many  of 
the  decisions  holding  that  a  dog  is  not  prop- 
erty are  Tjased  upon  the  character  of  the 
dog,  and  the  assumption  that  he  Is  an  an- 
imal ferse  naturte.  The  Supreme  Court  of 
this  state,  however,  in  Wilcox  v.  State,  101 6a. 
563,  28  S.  E.  981,  39  L.  R.  A.  709,  held  that 
a  dog  was  classed  in  the  Constitution  of  this 
state  as  a  domestic  animal;  and  this  ruling 
was  distinctly  reiterated  in  the  Strong  Case, 
supra.  Not  only  was  the  dog  property  under 
the  common  law,  but  in  New  York,  Ejinsas, 
Texas,  North  Carolina,  Indiana,  New  Hamp- 
shire, Michigan,  Massachusetts,  and  Mis- 
souri dogs  have  been  held  to  be  the  subject 
of  property  right 

Following  the  rational  trend  of  modern 
authority,  we  are  compelled  to  hold  that  in 
Georgia  a  dog,  whether  he  be  a  remote  de- 
scendant of  the  small  spaniel  who  clianged 
the  current  of  modem  histitry  by  saving  the 
life  of  William  of  Orange,  or  carries  in  his 
veins  the  blood  of  tlie  faithful  St.  Bernard 
who  rescues  the  lost  traveler  from  the  storm- 
swept  crest  of  the  beetling  Alps,  may  be 
sold  in  this  state  to  satisfy  evoi  the  hum- 
blest debt  of  his  owner. 

For  full  citation  of  authority  aa  this  sub- 
ject see  the  very  copious  notes  in  40  L.  R.  A. 
503  et  seq. 

Judgment  afSrmed. 
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JONES  et  al.  y.  POOLE.    (No.  1,108.) 
(Court  of  AppeaU  of  GeorKia.    Not.  10,  1008.) 
1.  Appbai.  and  Ebbor  (i  66*)— Pbesbntation 

AND    ReSEBVATION    OF   GBOUNDS   OF    REVIEW 

—Exceptions  to  Final  Judouent— Neces- 
sity. 

This  case  U  practically  identical  aa  to  its 
facts  with  that  of  Anderson  v.  Hall,  8  Ga. 
App.  6o5,  60  8.  B.  294,  and  the  writ  of  error 
mast  be  dismissed.  Xliere  is  no  exception  to  a 
final  judgment  in  the  court  below.  It  does  not 
appear  from  the  record  that  a  final  judgment 
was  rendered.  Furthermore,  the  exceptions  to 
the  refusal  of  the  amendment  were  not  preserved 
pendente  lite,  nor  would  a  different  result  have 
been  reached,  had  the  trial  judge  allowed  the 
amendment. 

lEA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  66.*] 

Z  Appeal  and  Ebbob  (8  66*)— Fbesentatior 
AND  Reservation  of  Obounds  of  Review 
-Exceptions  to  Final  Judqhent  — Ne- 
cessitt. 

This  court  is  without  jurisdiction  to  consid- 
er a  direct  bill  of  exceptions  to  a  ruling  made 
pendente  lite,  unless  there  be  at  least  a  general 
exception  to  the  final  judgment.  Lyndon  v.  Ga. 
By.  &  Elec.  Go.,  129  Ga.  361,  68  S.  E.  1017. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  g  66.*] 

3.  Costs  (|  260*)  —  Dah aqes  fob  Delat  — 
Right  to. 

When  a  writ  of  error  is  dismissed  in  this 
court,  damages  for  delay  are  not  recoverable. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  {  984;   Dec.  Dig.  i  260.*] 

(Syllabus  by  the  Court.) 

Error  from  City  (Jourt  of  Cordele;  D.  L. 
Henderson,  Judge. 

Action  between  B.  R.  Jones  and  others  and 
D.  L.  Poole.  From  the  judgment,  Jones  and 
others  bring  error.    Writ  of  error  dlBinlssed. 

Land  &  Hall,  for  plaintiffs  In  error.  Cnim 
A  Jones,  for  defendant  in  error. 

RUSSELL,  J.     Writ  of  error  dismissed. 


MAYOR,  ETC.,  OF  CITY  OP  SAVANNAH 

T.  KILEX.     (No.  1,161.) 
(Ourt  of  Appeals  of  Georgia.    Nor.  10,  1908.) 

Rktiew  on  Appeal. 

The  evidence  sustained   the  verdict.     The 
exceptions  to  the  chfirge  present  no  reversible 
error. 
(Syllabus  by  the  (3ourt) 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  Anna  KUey  against  the  mayor, 
etc.,  of  Savannah.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Samuel  B.  Adams,  for  plaintiffs  In  error. 
Edmnnd  H.  Abrahams  and  Osborne  &  Law- 
rence, for  defendant  in  error. 

POWELL,  J.  We  are  of  the  opinion  that 
the  evidence  Is  sufficient  to  sustain  the  ver- 
dict. Certain  Inaccnrades  In  the  charge  are 
complained  of.     There  would  be  no  profit 


In  discussing  these  exceptions,  as  they  pre- 
sent no  point  of  general  interest  They  were 
carefully  considered  by  Judge  Freeman,  the 
successor  to  Judge  Norwood,  who  tried  the 
case  and  who  delivered  the  charge  In  ques- 
tion. The  opinion  filed  by  him  in  connec- 
tion with  the  Judgment  overruling  the  mo- 
tion for  a  new  trial  expresses  the  view  en- 
tertained by  us  after  our  consideration  of 
the  same  matters. 
Judgment  affirmed. 


MORRIS  V.  STATE.     (No.  1,244.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

CBnnRAi,  Law  (|  549*)— Appeal— Evidence. 
Reasonably  construed,  the  testimony  in  the 
record  makes  it  clear  that  the  question  as  to 
whether  the  defendant  was  present  at  the  time 
of  the  criminal  transaction  and  did  the  act  he 
is  alleged  to  have  done  rests  on  hearsay  only. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  549.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Morgan  Coun- 
I7:   H.  G.  Lewis,  Judge. 

Dock  Morris  was  convicted  of  crime,  and 
brings  error.    Reversed. 

George  &  Anderson,  for  plaintiff  In  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.     Judgment  reversed. 


LONG  V.  STATE.    (No.  1,407.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

Cbivinal  Law  ({  552*)— Cibcumbtantial  Ev- 
idence. 

The  evidence  in  behalf  of  the  state  was 
wholly  clicumstantial,  and,  not  being  incon- 
sistent with  a  reasonable  hypothesis  of  the  de- 
fendant's innocence,  the  conviction  of  the  de- 
fendant was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1261 ;  Dec  Dig.  t  552.*] 

Powell,  J.,  dissenting. 
(Syllabus  by  the  Ck>nrt) 

Error  from  City  Court  of  Griffin;  T.  B. 
Patterson,  Judge. 

Mike  Long  was  convicted  of  crime,  and 
brings  error.     Reversed. 

Tbos.  W.  Thurman,  for  plaintiff  In  error. 
Wm.  H.  Beck,  Sol.,  for  the  State. 

RUSSELL,  J.  The  only  evidence  Intro- 
duced against  the  defendant  In  the  court 
below  on  his  trial  for  adultery  and  fornica- 
tion was  proof  that  be  was  found  In  the 
same  room  with  an  unmarried  woman  at 
about  9  o'clock  at  night,  that  the  lamp  In  the 
room  was  turned  low,  and  that  neither  of 
them  bad  on  shoes.  It  was  also  In  evidence 
that  an  Inside  door  connecting  with  an  ad- 
joining room,  as  well  as  the  outside  door. 


•For  other  casss  le*  lams  toplo  and  secUon  NUUBBR  In  Deo.  tc  Am.  Dls*.  UOT  to  date,  *  Kaportar  Indozss 


Digitized  by 


Google 


712 


62  S0UTHE2ASTERN  REPORTER. 


(G» 


was  closed.  There  were  two  beds  ia  the 
room,  but  the  cover  had  not  been  turned 
down  on  cither,  though  one  bed,  as  testified 
to  by  the  policeman,  appeared  somewhat 
rumpled,  and  the  pillow  was  Indented  and 
felt  warm.  The  woman  who  was  alleged 
to  have  participated  in  the  adultery  and 
fornication  was  introduced  as  a  witness,  and 
testified  that  neither  on  the  occasion  in  ques- 
tion nor  at  any  other  time  had  the  defend- 
ant ever  had  carnal  knowledge  of  her  person. 
There  Is  no  evidence  that  she  was  of  unsa- 
vory reputation. 

We  think  that  the  court  erred  in  not  grant- 
ing a  new  trial,  for  the  reason  that  the  evi- 
dence is  insufficient  to  remove  every  other 
reasonable  supposition  than  that  of  the  de- 
fendant's guilt  The  circumstances  are  such 
as  to  raise  perhaps  a  violent  suspicion;  but 
this  Is  all.  From  the  proved  facts  the  Infer- 
ence is  as  likely  that  the  parties  were  about 
to  commit  the  offense  alleged  In  the  accusa- 
tion, and  were  prevented  by  the  arrival  of 
the  two  policemen,  as  that  the  act  had  al- 
ready been  consimmiated.  The  fact  that  the 
parties  were  in  a  room  adjoining  another 
room  and  connected  with  it  by  a  door,  in 
Which  were  three  other  persons  who  knew  of 
the  presence  of  the  defendant  and  the  woman 
In  question.  In  the  absence  of  proof  of  bad 
character  on  her  part,  could  not  be  sufficient 
to  raise  a  presumption  inconsistent  with  in- 
nocence and  that  the  sole  purpose  of  his  pres- 
ence with  her  was  to  commit  the  act  of  adul- 
tery and  fornication. 

We  recognize  the  well-settled  rule  that  il- 
licit Intercourse  may  be  inferred  from  the 
presence  of  a  man  at  a  house  of  111  fame,  or 
fropi  his  exclusive  presence  in  a  closed  room 
with  a  woman  of  an  established  reputation 
for  lewdness.  The  evidence  in  this  case,  how- 
ever, does  not  show  that  the  house  In  ques- 
tion bore  an  evil  reputation,  or  that  the  fe- 
male bore  other  than  a  good  reputation.  Our 
decision  is  controlled  by  the  ruling  of  the 
Supreme  Court  in  the  case  of  Weems  v.  State, 
84  Ga.  461,  11  S.  B.  501,  and  our  ruling  in 
Murray  v.  State,  2  Ga.  App.  620,  58  S.  B. 
1060. 

Judgment  reversed. 

POWELL,  J.  (dissenting).  That  rumpled 
bed  and  warm  pillow  to  my  mind  speak  more 
strongly  of  consummation  experienced  than 
of  mere  preparation  thwarted. 


WRIGHT  V.   STATE.     (No.  1,413.) 
(Court  of  Appeals  of  Georgia.     Nov.  10,  1908.) 
Criminal  Law   (S   1159*)— AppkaI/-Oikcum- 
stan'tiai,  kvidence. 

The  evidence  is  circumstantial  only,  and  Is 
not  legally  sufficient  to  support  the  verdict. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law.  Cent.  Dig.  {  8080 ;   Dec  Dig.  i  1159.*] 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  (Jovington;  W. 
H.  Whaley,  Judge. 

Essex  Wright  waa  convicted  of  crime,  and 
brings  error.    Reversed. 

A.  D.  Meador,  for  plaintiff  in  error.  B.  W. 
Milner,  Sol.,  for  the  State. 

POWELL^  J.    Judgment  reversed. 


HABEB-BLUM-BLOCH  HAT  (X).  v. 

FRIESLEBEN.    (No.  1,134.) 

(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

Estoppel   ({  68*)  —  Depenses  —  Cbangb   of 

Telxobiss. 

When  a  party  assumes  a  certain  position  in 
a  legal  proceeding,  and  succeeds  in  maintaining 
that  position  through  a  judgment  of  the  court, 
or  through  the  acqmescence  of  the  opposite  par- 
ty to  bis  prejudice,  he  will  not  thereafter  be 
pfermitted  to  assume  as  to  the  same  subject- 
matter  and  against  the  same  adversary  a  con- 
trary position. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  8  168;   Dec.  Dig.  §  fe.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  \)y  A.  Frieslebei  against  the  Haber- 
Blum-Bloch  Hat  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Frlesleben  sued  the  hat  company  for  the 
breach  of  a  contract  of  employment  as  a 
traveling  salesman  at  $115  per  month  paya- 
ble monthly,  the  employment  extending  from 
October  1, 1903,  to  October  1, 1904,  and  alleg- 
ed that  In  the  latter  part  of  the  month  of 
May  the  defendants  "dispensed  with  his  serv- 
ices, in  effect  discharging  him,  thereby  com- 
mitting a  breach  of  said  contract"  The  hat 
com];>any  pleaded  that  they  were  adjudicated 
bankrupts  on  May  27th  and  discharged  on 
August  Stb.  The  pleadings  and  evidence 
made  the  following  case:  On  May  27th  the 
bat  company  were  adjudicated  bankrupts, 
and  on  June  7th  Frlesleben  filed  hia  proof  of 
claim  against  the  bankrupts  in  the  sum  of 
$575  for  the  months  of  May,  June,  July, 
August,  and  September.  The  bankrupts  pre- 
pared written  objections  thereto,  denying 
that  Frlesleben  was  a  creditor  in  manner  and 
form  as  alleged,  and  denying  that  he  had  any 
provable  claim  against  them  or  the  estate 
In  bankruptcy,  except  for  his  salary  from 
May  1st  to  May  27th  at  the  rate  of  $115  per 
month;  and,  though  these  objections  were  not 
formally  filed,  arguments  of  counsel  for  both 
parties  were  heard  thereon.  Frlesleben,  on 
an  intimation  from  the  referee  that  he  would 
sustain  the  poidtlon  of  the  bankrupts,  and, 
as  the  record  states,  upon  the  referee's  order, 
withdrew  this  proof  of  claim  and  on  July 
13tb  filed  another,  wherein  be  claimed  only 
salary  from  May  1st  to  June  1st  This  claim 
was  allowed,  and  dividends  were  paid  there- 
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on.  It  wag  agreed  at  the  time  that  no  point 
should  be  made  because  the  claim  Included 
the  four  days  In  May  followlnK"  the  27tlL 
After  the  bankrupt's  discharge  In  bankrupt- 
cy, Frleeleben  sued  on  the  same  contract  for 
the  wages  of  the  months  of  June,  July,  Au- 
gust, and  September,  and  was  met  by  a  plea 
of  discharge  in  bankruptcy.  He  obtained  a 
judgment,  and  the  bat  company  excepts. 

Hardeman,  Jones  &  Johnston,  for  plaintiff 
in  error.  Nottingham  &,  McClellan,  for  de- 
fendant In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  Frlesleben's  claim  for  salary  from 
June  to  September,  incluslTe,  was  not  dis- 
charged In  bankruptcy,  unless  it  was  a  prov- 
able debt  Whether  it  was  a  provable  debt, 
within  the  meaning  of  the  national  bank- 
ruptcy act,  Is  a  question  of  serious  doubt; 
but  we  do  not  think  It  Is  necessary  to  decide 
it  We  are  of  the  opinion  that  since  the 
bankrupts  appeared  before  the  referee,  and 
urged  that  these  damages  were  not  provable, 
and  obtained  an  Intimation  or  ruling  from 
the  referee  to  that  effect.  In  which  Friesleben 
acquiesced  to  bis  prejudice  In  that  court.  It 
does  not  now  He  In  the  mouths  of  the  bank- 
rupts to  say  that  these  damages  were  prov- 
able. "It  may  be  laid  down  as  a  general 
proposition  that  wbea  a  party  assumes  a  cer- 
tain position  in  a  legal  proceeding,  and  suc- 
ceeds in  maintaining  that  position,  he  may 
not  thereafter,  simply  because  his  interests 
have  changed,  assume  a  contrary  position, 
especially  if  It  be  to  the  prejudice  of  the 
party  who  has  acquiesced  In  the  position 
formerly  taken  by  him."  Davis  v.  Wakelee, 
156  U.  S.  689,  16  Sup.  Ct  556,  39  L.  Ed.  578; 
Philadelphia,  etc..  Railroad  v.  Howard,  13 
How.  336,  387,  14  L.  EJd.  167;  Luther  v.  Clay. 
100  Ga.  241,  28  a  E.  46,  39  L.  R.  A.  95; 
Vaughn  v.  Strickland,  108  Ga.  660(2),  34  S. 
E.  192;  Waldrop  v.  Wolff,  114  Ga.  619-620, 
40  S.  E.  830;  Niagara  Ins.  Co.  v.  Williams, 
1  6a.  App.  604,  606,  57  S.  E.  1018. 

Judgment  affirmed. 


ALSTON  V.  FRENCH  &  MORTON. 
(No.  1,090.) 

(Court  of  Appeals  of  Georgia.     Nov.  10,  1908.) 

1.  BsioppEi,   (J   115*)— Issues,   Proof,    and 

V  ABT  A  N  CE 

A  plea  of  estoppel  based  upon  the  ground 
that  a  party  to  a  r-le  told  another  party  to  go 
ahead,  and  famish  supplies  to  his  tenant,  that 
he  would  not  furnish  the  tenant  with  supplies 
or  money  to  make  a  crop,  and  was  willing  for 
the  other  party  to  do  so,  is  not  tantamount  to  a 
plea  that  the  party  who  said  this  is  estopped  l>e- 
cause  he  did  not  disclose  that  the  tenant  was  al- 
ready indebted  to  him,  or  that  he  had  stated 
that  his  tenant  was  not,  in  fact,  indebted  to  him 
at  all. 

[Ed.   Note.— For   other   cases,    see   Estoppel, 
Dec.  Dig.  t  115.*] 


2,  EarroppcL   (S   116*)— Ibsuks,   Psoor,   ard- 

Vabiance. 

Estoppels  are  not  favored,  and  most  he 
proved  as  pleaded.  Where  it  is  alleged  that  a. 
landlord  is  estopped  from  setting  up  bis  lien 
because  a  merchant  waa  induced  to  supply  his- 
tenant  upon  the  statement  of  the  landlord  that 
he  would  not  furnish  bis  tenant  with  any  money 
or  supplies  to  make  the  crop  during  the  year  in 
question,  a  verdict  setting  up  the  estoppel  is  not 
supported  by  evidence  that  the  landlord  stated 
that  the  tenant  was  not  indebted  to  him  in  any 
amount,  and  that  by  this  statement  the  mer- 
chant was  indnced  to  furnish  the  tenant. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Dec. 
Dig.  i  116.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stewart  Coun- 
ty; Z.  A.  Llttlejohn,  Judge. 

Rule  between  French  ft  Morton,  mort- 
gagees, and  N.  C.  Alston,  claiming  a  laud- 
lord's  Hen,  to  determine  the  priority  In  a 
fund  arising  from  a  sale  of  a  crop  sold  un- 
der a  fl.  fa.  Issued  on  the  mortgage.  Judg- 
ment for  French  &  Morton,  and  Alston  brings- 
error.    Reversed. 

G.  T.  HarreU,  for  plaintiff  In  error.  J.  B. 
Hudson,  for  defendant  In  error. 

RUSSELL,  J.  French  &  Morton  foreclos- 
ed a  mortgage  In  Stewart  county  court,. 
and  the  mortgage  fl.  fa.  was  levied  on  the 
crops  of  one  Warren  which  had  been  raised 
in  the  year  1906.  Warren  was  the  tenant 
of  N.  C.  Alston,  and  Alston  foreclosed  a  land- 
lord's Hen  for  supplies  furnished  his  tenant 
to  aid  in  making  the  crop.  The  crop  was 
sold  under  the  mortgage  fl.  fa.  by  the  sheriff' 
of  Stewart  county,  and  Alston  claimed  that 
the  funds  raised  from  the  sale  should  be  first 
applied  to  the  payment  of  his  lien.  There- 
upon French  &  Morton  ruled  the  sheriff,  who- 
In  his  answer  set  up  that  several  fl.  fas.  had 
claimed  this  fund,  and  he  asked  the  direction 
of  the  court.  Thereupon  French  &  MortoO' 
tendered  Issue  upon  the  answer,  and  alleged 
that  Alston  was  estopped  from  claiming  the 
fimd  In  priority  to  their  mortgage  fi.  fa.  for- 
the  reason  that  he  bad  told  them  to  go  ahead 
and  furnish  supplies  to  Warren,  the  tenant,, 
for  the  purpose  of  making  the  crop  for  the 
year  1906,  and  had  told  them  that  he  would 
not  furnish  Warren  any  supplies  or  money  to- 
make  said  crop;  that  he  told  them  he  was. 
willing  for  them  to  furnish  Warren,  and  he 
would  not  do  so;  and,  after  this  statement 
by  Alston,  they,  in  pursuance  of  said  request 
and  consent,  furnished  Warren  supplies  to- 
make  his  crop,  and  took  and  recorded  the 
mortgage  in  question.  The  Jury  found  the 
Issue  in  favor  of  the  mortgagees,  and  that  the 
landlord  was  estopped  from  claiming  the- 
fund  under  his  Hen.  The  landlord  made  a 
motion  for  a  new  trial,  which  was  overruled,, 
and  he  excepts. 

Upon  the  trial  W.  B.  French,  over  the  ob- 
jection of  Alston's  attorney,  was  permitted' 
to  testify  as  follows:    "I  took  it  up  with  Dr.. 
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Alston  about  furnishing  Warren  supplies, 
and  asked  him  the  question  if  Mr.  Warroi 
owed  him  anything,  and  he  said  be  did  not, 
and  I  told  him  If  he  did  not  owe  him  any- 
thing, and  be  wanted  us  to  furnish  blm,  we 
would  do  It  I  asked  Dr.  Alston  if  be  [War- 
ren] would  owe  blm  anything  at  the  end  of 
the  year  besides  his  rent,  and  be  said  be 
would  not  owe  him  anything  bat  the  rent" 
The  objection  made  to  the  evidence  was  that 
there  was  no  pleading  authorizing  the  ad- 
mission of  this  evidence,  for  the  reason  that 
the  plea  of  estoppel  filed  by  French  &  Mor- 
ton did  not  contain  the  allegation  that  Alston 
represented  that  Warren  did  not  owe  him 
anything  at  the  time  of  the  conversation  be- 
tween the  parties. 

The  plalntlir  In  error  also  objected  in  the 
court  below  to  the  testimony  of  W.  B.  French 
that  Alston  said  that  Warren  did  not  owe 
him  anything,  and  that  Alston  was  told  that 
if  Warren  did  not  owe  him  anything,  and  he 
wanted  them  to  furnish  Warren,  they  would 
do  so;  "Dr.  Alston  having  said  that  Warren 
would  not  owe  him  anything  but  the  rents  If 
we  furnished  him  supplies."  The  objection 
to  this  evidence  was  that  It  was  irrelevant, 
because  there  was  no  such  allegation  in  the 
plea  of  estoppel.  The  same  objection  was 
made  In  a  different  form  to  other  testimony 
delivered  by  the  witness  French.  There  Is 
no  question  but  that  the  verdict  was  author- 
ized under  the  evidence  of  Mr.  French.  The 
point  in  the  case  is  whether  the  plea,  as 
filed,  was  broad  enough  to  Include  the  testi- 
mony admitted,  and  which  was  duly  objected 
ta  We  do  not  think  that  the  testimony  that 
Dr.  Alston  said  that  W^arren  did  not  owe  blm 
anything,  and  that  Warren  would  not  owe 
him  anything  but  the  rents  if  French  &  Mor- 
ton fumlslied  blm  with  supplies,  should  have 
been  admitted  under  the  allegations  of  the 
amendment  to  the  rule  which  sought  to  estop 
the  landlord.  According  to  the  plea  of  es- 
toppel filed  by  French  &  Morton,  Dr.  Alston 
bad  promised  not  to  famish  supplies  to  bis 
tenant  for  the  year  1906.  That  Is  the  only 
Inference  that  could  be  drawn  from  the  lan- 
guage that  he  bad  promised  not  to  furnish 
supplies  to  his  tenant  for  that  year.  If,  on 
the  faith  of  that  promise.  French  &  Morton 
advanced  supplies  to  his  tenant  they  would 
have  the  right  to  claim  priority  over  any  lien 
arising  In  bis  favor  for  supplies  furnished  in 
violation  of  his  promise.  As  estoppel  must 
be  specially  pleaded  and  proved  as  pleaded, 
the  evidence  should  have  been  restricted  to 
that  point,  and  the  objection  of  counsel  for 
the  plaintiff  In  error  was  timely,  and  should 
have  been  sustained.  The  proof  that  French 
&  Morton  were  misled  by  Dr.  Alston's  false 
statement  that  Warren  did  not  owe  him  any- 
thing at  the  time,  while  it  would  have  been 
good  ground  for  estopping  Alston,  was  not 
the  case  presented  by  the  pleadings,  and  any 
evidence  upon  that  subject  was  Irrelevant  to 


the  Issue.  Estoppels  are  not  favored  by  the 
law,  and  for  this  reason  there  should  be  no 
relaxation  of  the  rules  controlling  strictness 
In  pleading  and  relevancy  In  the  testimony 
in  support  of  the  pleadings.  In  the  present 
case  the  defendants  in  error  made  one  case 
upon  paper  and  another  In  the  proof.  The 
facts  did  not  fit  the  pleadings,  and  the  re- 
sultant verdict  is  a  legal  mlsflt 
Judgment  reversed. 


GANNT   V.    STATE.     (No.   1,402.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

Contract  Labob  Law— Vioi.atioii. 

This  case  Is  practically  Identical  with  the 
case  of  Barnes  v.  SUte,  S  Ga.  App.  833,  69  S. 
E.  937. 
(Syllabus  by  the  <3onrt) 

Error  from  CSty  Court  of  Lexington;  Joel 
Cloud,  Judge. 

John  Gannt  was  convicted  of  obtaining 
money  or  other  thing  of  value,  on  a  contract 
to  perform  services,  with  intent  to  defraud, 
and  he  brings  error.    Affirmed. 

B.  P.  Shall,  for  plaintiff  in  error.  Hamil- 
ton McWhorter,  Jr.,  SoU  for  the  State. 

RUSSELL,  J.    Judgment  afllrmed. 


CHARLESl'ON  ft  W.  C.  RY.  CO.  v.  BOYD. 

(No.   1,217.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  190&) 

Gabbikbs  (S§  246,  314*)  —  Dakaoes  (t  143*)  — 
INJTJBIES  TO  Passknobbs— Aonon  — Pi;ead- 

INO   PETmON. 

The  court  did  not  err  In  overmllng  the  gen- 
eral demurrer.  Some  of  the  special  demurrers 
were  meritorions,  and  should  have  been  sus- 
tained. 

[Ed.  Note. — ¥<te  other  cases,  see  Carriers. 
Cent  Die.  {{  1276,  1275%.  1278 :  Dec.  Dii?. 
M  245,  314*;  Damages,  Cent  Dig.  i  410: 
Dec.   Dig.  i  143.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Richmond  Coun- 
ty;  W.  P.  Eve,  Judge. 

Action  by  James  Boyd  against  the  Charles- 
ton &  Western  Carolina  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

The  petition,  omitting  formal  and  Imma- 
terial parts,  Is  as  follows:  "(2)  That  on  the 
17th  day  of  September,  1906,  plaintiff  was  a 
passenger  on  one  of  the  regular  passenger 
trains  of  the  said  defendant,  which  train  was 
traveling  over  the  defendant's  line  of  road 
in  the  state  of  Soatb  Carolina.  (3)  That 
plaintiff  bad  purchased  a  tldcet  to  Wood- 
lawn,  S.  C  which  Is  a  station  at  which  the 
said  train  upon  which  plaintiff  was  traveling 
was  regularly  scheduled  to  stop  for  the  re- 
ception and  dlsdiarge  of  passengers.  (4) 
That  as  said  train  approached  the  said  station. 


*Por  other  euei  sea  lams  topic  and  100(100  NUMBER  In  Deo.  *  Am.  Dlga.  1907  to  date,  *  Reportar  ladaxM 


Digitized  by 


Google 


Ga.) 


SPERLING  y,  FIRST  NAT.  BANK. 


715 


and  was  apparently  Blowing  down  to  stop  at 
said  station,  and  was  traveling  at  a  slow 
rate  of  speed  not  exceeding  four  or  five  miles 
an  hour,  plaintiff  went  out  upou  the  platform 
preparatory  to  alighting  at  the  said  station, 
(o)  That,  when  plaintiff  was  so  situated,  the 
agents  and  servants  of  the  said  defendant 
in  charge  of  the  movements  of  the  train  caus- 
ed the  said  train,  without  warning,  and  with 
a  sadden,  violent,  unexpected,  and  negligent 
Jerk,  to  quicken  its  speed.  (6)  That  plaintiff, 
by  reason  of  said  Jerk,  was  thrown  heavily 
to  the  ground.  (7)  That  as  a  result  of  said 
fall  plaintiff's  ankle  was  shattered  [and  cer- 
tain enumerated  injuries  ensued].  (8)  That 
In  matters  and  things  herein  related  plaintiff 
was  in  the  exercise  of  all  reasonable  care 
and  diligence,  and  was  free  from  fault.  (9) 
That  the  said  fall  was  due  wholly  to  the  de- 
fendant's negligence." 

Besides  the  general  demurrer,  the  follow- 
ing special  demurrers  were  urged  by  the  de- 
fendant: "To  paragraph  3,  because  plaintiff 
fails  to  aver  the  place  where  be  purchased  a 
ticket  over  the  defendant's  road,  and  where 
and  when  he  became  a  passenger  on  defend- 
ant's train.  To  paragraph  4,  because  plain- 
tiff fails  to  state  his  position  on  the  train 
before  be  went  out  upon  the  platform ;  also, 
because  be  falls  to  aver  any  su£9cient  rea- 
son for  riding  on  the  platform;  also,  fails 
to  aver  the  character  of  the  platform,  wheth- 
er It  had  a  railing  around  it  or  not;  also, 
fails  to  aver  his  exact  position  on  the  car; 
also  because  he  fails  to  aver  bow  far  the 
train  was  from  the  station  when  he  wbnt  out 
on  the  platform.  To  paragraph  5,  because 
plaintiff  fails  to  aver  whether  or  not  the  train 
stopped  at  Woodlawn  station.  To  paragraph 
6,  because  plaintiff  falls  to  aver  how  far  the 
train  was  from  the  station  when  be  was 
thrown  to  the  ground.  Because  the  allega- 
tions of  paragraph  7  are  too  uncertain  for 
defendant  to  deny  or  traverse  the  same.  To 
paragraph  8,  because  it  alleges  a  conclusion, 
and  not  the  facts  upon  which  it  is  based. 
To  paragraph  9,  because  plaintiff  fails  to  al- 
lege wherein  the  negligence  of  this  defendant 
consisted."  The  court  overruled  all  the  de- 
murrers, and  the  defendant  excepts. 

W.  K.  Miller,  for  plaintiff  in  error.  Aus- 
tin Branch  and  A.  L.  Franklin,  for  defendant 
in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  The  court  did  not  err  In  overruling 
tbe  general  demurrer.  Central  of  Georgia 
Railway  Oo.  v.  Forehand,  128  Ga.  547,  58  S. 
E.  44,  and  citations.  We  think,  however,  that 
some  of  tbe  special  demurrers  should  have 
beat  snstained,  and  that  the  plaintiff  should 
have  been  required  to  furnish  the  informa- 
tion demanded  by  them.  Despite  our  impa- 
tience with  frivolous  objections  to  pleadings, 
we  mast  recognize  that  a  reasonable  special 


demurrer  is  very  valuable  to  a  party  frhere 
his  opponent  has  put  loose  and  indefinite  al- 
legations in  his  pleadings.  It  is  frequently 
helpful  to  the  court  itself.  In  that  it  is  avail- 
able to  compel  the  pleader  to  set  out  his  case 
with  such  fullness  as  to  disclose  whether  be 
really  has  the  right  he  has  asserted  In  gen- 
eral terms.  We  do  not  think  the  defendant 
evinced  inordinate  curiosity  when  it  asked 
the  plaintiff  to  state  where  he  purchased  his 
ticket,  and  when  and  where  he  became  a  pas- 
senger. This  information,  if  imparted,  would 
probably  enable  the  defendant's  trainmen 
who  will  likely  be  its  wltpesses  to  better 
Identify  tbe  particular  passaager,  and  per- 
baps  even  to  deny  that  there  was  any  such 
passenger. 

The  demurrers  aimed  at  paragraph  4  of  the 
petition  are  none  of  them  well  taken,  except 
the  one  that  alleges  a  failure  to  aver  bow 
far  the  train  was  from  tbe  station.  Under 
several  decisions  of  tbe  Supreme  Court  in 
similar  cases,  this  is  a  very  material  point. 
There  is  no  merit  in  tbe  demurrer  to  the  fifth 
paragraph.  The  demurrer  to  the  sixth  para- 
graph is  well  taken.  Tbe  critic  is  itself 
chargeable  with  Imperfections  so  far  as  It  at- 
tempts to  challenge  tbe  sufficiency  of  para- 
graph 7,  and  was  therefore  properly  overrul- 
ed. The  demurrer  to  the  eighth  paragraph 
Is  not  well  taken.  Moqt  Important  of  all 
the  demurrer  to  the  ninth  paragraph  is  well 
taken.  This  paragraph  contains  a  mere  gen- 
eral allegation  of  negligence.  If  the  petition 
had  charged  that  the  Jerk  alleged  In  the  fifth 
paragraph  was  unusual  and  unnecessary,  the 
general  allegation  of  the  ninth  paragraph 
taken  in  connection  therewith  would  be  held 
to  be  sufilclent;  bat  no  such  allegation  ap- 
pears anywhere  in  the  petition.  Augusta  Ry. 
&  Blec.  Oo.  V.  Lyle,  4  Ga.  App.  118,  60  S.  E. 
1076. 

For  the  failure  to  sustain  such  of  tbe  spe- 
cial demurrers  as  are  herein  stated  to  be 
meritorious,  the  Judgment  is  reversed. 


SPERLING  V.  FIRST  NAT.  BANK  OP 

WAYNESBORO.      (No.    1,300). 

(Court  of  Appeals  of  Georgia.     Nov.  10,  1908.) 

1.  Stifmcienot  of  BvmENCB. 

The  evidence  authorized   the  verdict. 

2.  Assignments  of  Brbob— Sufficienct. 

None  of  the  assignments  of  error  to  rulings 
npon  the  admission  of  testimony  are  sufficient 
in  form  to  present  any  question  for  adjudication. 

(Syllabus  by  the  Court) 

Error  from  City  (3ourt  of  Waynesboro; 
H.  J.  Fullbright,  Judge  pro  hac. 

Action  between  N.  Sperling  and  the  First 
National  Bank  of  Waynesboro.  From  the 
Judgment,  Sperling  brings  error.    Affirmed. 

Lawson  &  Scales,  for  plaintiff  in  error. 
Brinson  &  Davis,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 
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MIXCHEW    T,    NAHUNTA    LUMBER    (X). 

(No.   1,277.) 
(Coart  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

1.  CoBPOBATioNS  (S  514*)  — Actions— Plead - 

IHO. 

Corporate  name  connotes  corporate  entity. 
This  is  applicable  to  both  civil  and  criminal 
cases.  Van  Winlcle  Gin  Works  v.  Mathews,  2 
Ga.  App.  249,  58  S.  E.  396:  Ager  v.  State,  2 
Ga.  App.  158,  58  S.  B.  374;  Foley  &  WU- 
liams  Mfg.  Co.  t.  Bell,  4  Ga.  App.  448,  61  S. 
E.  856:  Charles  v.  Valdosta  Company,  4  Ga. 
App.  733,  62  S.  E.  498. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2052 ;   Dec.  Dig.  }  614.*] 

2.  Pleadinq  (S  46*)— Nakeb  of  Pabtieb— In- 
itials. 

An  action  may  be  properly  Instituted  by 
employing  the  initials,  instead  of  the  full  Chris- 
tian name,  of  the  defendant.  "In  this  state  men 
are  commonly  known  by  the  initials  of  their 
Christian  names,  as  well  as  they  are  by  those 
names  in  full."  Any  common-law  rule  of  prac- 
tice to  the  contrary  does  not  exist  in  this  state, 
because  of  lack  of  suitableness  to  our  condi- 
tions. Eaves  v.  State,  118  Ga.  755,  39  S.  E. 
318;  Minor  v.  State,  63  Ga.  318;  Turner  y. 
Thompson,  58  Ga.  271,  36  Am.  Rep.  297. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  102;    Dec.  Dig.  {  46.*] 

8.  Appeal  and  Ebbob  (58  970,  971*)— Review 

—  DiaCRETIOH  OF  LOWEB  COUBT — OBDEB  OF 

■    Examination     of     Witnesses  —  Leading 

Questions. 

The  order  of  the  examination  of  witnesses 
and  the  allowance  of  leading  questions  are  mat- 
ters so  largely  in  tne  discretion  of  the  trial 
judge  as  to  warrant  no  interference  except  in 
cases  of  manifest  abuse.  There  was  no  abuse 
of  discretion  in  the  present  case. 

FEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  3851,  3855;  Dec.  Dig.  {§ 
970,  §71.*] 

4.  Evidence  (J  668*)— Evidence  of  Value. 

The  question  of  the  value  of  an  article  is 
peculiarly  for  the  jury,  and  that  body  is  not 
absolutely  bound  by  the  opinions  or  estimates  of 
the  witness  on  that  subject.  Morris  Storage 
Co.  V.  Wilkes,  1  Ga.  App.  752,  58  S.  E.  2^; 
Atlantic  Coast  Line  R.  Co.  v.  Harris,  1  Qa. 
App.  667,  67  S.  E.  1030. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2392;    Dec.  Dig.  S  568.*] 

(Syllabus  by  the  Court) 

E5rror  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Action  between  C.  P.  Mlncbew  and  the 
Nahunta  Lumber  Company.  From  the  judg- 
ment, Mlncbew  brings  error.    Affirmed. 

Francis  H.  Harris,  for  plaintiff  In  error. 
Bennet  &  Conyers,  for  defendant  In  error. 

POWELL)  3.     Judgment  affirmed. 


BROXTON.  H.  &  S.  R.  CO.  et  al.  v.  ROOKS. 

(No.   1,213.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

Review  on  Appeal. 

The  evidence  authorized  the  verdict    None 
of  the  errors  assigned  as  to  the  charge  of  the 
court  are  meritorious.     No  reason  appears  for 
granting  a  new  trial. 
(Syllabus  by  the  Court.) 


Error  from  City  (Jourt  of  Fitzgerald;  D. 
B.  Jay,  Judge. 

Action  between  Henrietta  Rooks  and  the 
Broxton,  Hazleburst  &  Savannah  Railroad 
Company  and  others.  From  the  Judgment, 
the  railroad  company  and  others  bring  error. 
Affirmed. 

Rosser  &  Brandon  and  McDonald  &  Quln- 
cey,  for  plaintiffs  In  error.  F.  G.  Boatrlght 
and  B.  J.  Reld,  for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 


HOLMES  V.  STATE.    (No.  1,340.) 
{Coutt  of  Appeals  of  Georgia.    Nov.  10,  190&>- 

1.  HOHICIDB    (I    55*)  —  Wbonofui,   Abbest  — 
Right  to  Resist. 

Every  person  has  the  rifkt  to  resist  an  ille»- 
gal  arrest,  whether  attempted  bj  an  officer  or  by 
a  private  individual,  and  in  resistance  to  use  as 
much  force  as  is  necessary,  and  no  more,  for 
the  purpose  of  resistance. 

[BO.  Note. — For  other  cases,  see  Homicide^ 
Cent  Dig.  {  79;   Dec.  Dig.  {  55.*] 

2.  Abbest  ({  68*)— Rioht  to  Shoot  m  BIak- 

INO — VlOLAHON   of  ObDINANOE. 

An  officer  has  no  right  to  proceed  to  the 
extremity  of  shooting  one  whom  he  is  attempt- 
ing to  arrest  for  a  violation  of  a  municipal  ordi- 
nance in  order  to  prevent  Iiis  escape,  even 
though  the  offender  cannot  l>e  taken  otherwise. 
[Ed.  Note.— For  other  cases,  see  Arrest  Cent 
Dig.  i  166 ;   Dec.  Dig.  i  68.*] 

3.  HoiciciDK  ({  55*)  —  Wbonofxh.  Askest  — 
Right  to  Resist. 

If  a  person  attempts  to  avoid  an  illegal  ar- 
rest by  flight,  and  is  shot  at  by  an  officer  or  oth- 
er person  wbq  is  attempting  to  make  the  illegal 
arrest,  the  former  may  shoot  the  latter  if  it 
reasonably  appears  to  him  that  it  is  necessary 
to  do  so  either  to  prevent  his  illegal  arrest,  to 
save  his  life,  or  to  protect  himself  from  aenous 
bodily  injury. 

[fM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  <  79 ;   Dec.  Dig.  {  55.*] 

4  Homicide   (§  55*)  —  Wbongful   Abbest  — 

Right  to  Resist. 

A  private  citizen  who  joins  in  a  felonious 
attempt  by  an  officer  to  make  an  illegal  arrest 
occupies  no  better  position  than  the  officer  him- 
self. If  the  party  whom  the  officer  was  at- 
tempting illegally  to  arrest  would  have  been  jus- 
tifiable in  killing  the  officer,  he  would  be  also 
justifiable  in  killing  a  private  citizen  who  was 
actually  assisting  the  officer  in  the  commission 
of  the  felonious  act. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |  79 ;  Dec.  Dig.  {  55.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ourt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Julius  Holmes  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.  Re- 
versed. 

W.  D.  McNeil  and  J.  E.  Hall,  for  plaintiff 
In  error.  Wm.  Brunson,  SoL  Oen.,  for  the 
State. 

HILL,  0.  J.  Julius  Holmes  was  Indicted 
for  murder  and  was  convicted  of  voluntary 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1S07  to  data,  St  Reporter  Indexes 


Digitized  by 


Google 


On.) 


HOLMES  V.  STATE. 


717 


tnanalaughter,  and  sentenced  to  20  years  In 
the  penitentiary.  His  motion  for  a  new  trial 
was  overruled,  and  tbe  case  Is  here  on  re- 
view. 

The  material  facts  are  as  follows:  A  negro 
woman  made  complaint  at  police  headquar- 
ters in  Macon  that  Julius  Holmes  had  cursed 
her,  and  she  wanted  him  arrested  for  dis- 
orderly conduct  The  day  after  this  com- 
plaint was  mada  Rogers,  a  policeman,  went 
to  tbe  house  where  Holmes  and  the  woman 
both  lived  for  the  porpose  of  arresting  him 
as  reqnested  by  her.  He  reached  the  house 
about  darlc,  and  found  Holmes  In  his  room, 
cooking  his  aiqiper.  The  officer  notified 
Holmes  that  he  "had  come  after  him  'to  ar- 
rest him."  Hofanes  had  a  knife  In  his  hand 
and  a  plst<d  cm  his  bed.  When  the  officer  ap- 
peared In  the  room  and  told  Holmes  that 
he  bad  come  to  arrest  him.  Holmes  trl6d  to 
get  the  pistol  on  the  bed,  but  the  officer  got 
it  first,  and  put  It  in  his  podcet  Holmes 
went  back  In  a  comer  of  tbe  room,  and  said 
to  the  officer:  "I  will  be  God  damned  if  I 
■win  be  arrested."  The  officer  replied: 
'"There  is  no  use  of  nothing  like  that.  I  have 
come  for  you,  and  I  am  going  to  carry  you 
If  It  takes  the  whole  police  force."  And 
Holmes  said:  "Yon  had  ]nst  as  well  send  for 
them.  I  will  die  btfore  I  will  be  arrested." 
The  officer  told  the  woman  who  had  made 
the  complaint  the  day  before,  and  who  was 
in  the  house,  to  telephone  to  headquarters 
for  another  policeman.  Fending  the  arrival 
-of  this  policeman,  Rogers  and  Holmes  stood 
in  the  room,  talking.  Rogers  told  Holmes 
that  he  had  been  making  a  disturbance  there, 
and  tbe  people  wanted  him  arrested.  Holmes 
asked  Rogers  "to  give  him  a  subprena  to 
'Come  to  court  next  day,  and  said  he  would 
come,  but  be  would  not  be  arrested."  During 
this  time  Rogers  was  standing  in  the  door, 
and  Holmes  made  several  attempts  to  get  out 
by  him,  bat  tbe  officer  "pushed  blm  back  with 
his  bare  arm,"  not  drawing  his  pistol.  In 
about  20  minutes  Jobson,  the  other  policeman 
who  bad  been  telephoned  for,  got  to  the 
bouse.  The  two  officers  went  Into  Holmes* 
room,  took  bold  of  him,  and  "pulled  him  out 
of  tbe  room  on  to  the  ground."  He  struggled 
to  get  loose,  declaring  that  "it  would  take 
the  whole  damned  police  force  to  carry  him." 
He  finally  jerked  lose,  and  went  back  into 
the  house.  Jobson  testified  that  while  strug- 
gling to  get  loose  from  the  officers  "he  did 
not  make  any  effort  to  cut  either  of  us.  He 
-could  have  cut  ns  when  he  Jerked  loose." 
This  officer  also  testified:  "He  was  in  his 
room  about  a  minute,  and  I  ran  up  to  tbe 
door  to  push  it  open.  When  he  opened  the 
door,  I  was  away  from  the  steps,  about  four 
steps,  I  think.  He  stepped  on  the  first  step, 
and  jumped  off  and  turned  the  comer  of  the 
house.  He  had  a  double-barrel  shotgun  by 
tbe  stock  and  barrel.  I  did  not  shoot  until 
be  wheeled  and  pointed  it  at  me  about  halt 
way  from  tbe  comer  of  the  house  to  the 
front  fence.     I  fired  twice  at  him   in  the 


yard.  I  shot  in  all  five  times."  Rogers,  tbe 
other  officer,  testified:  "We  were  standing  in 
front  of  the  door  when  Julius  came  out 
again.  We  got  to  the  end  of  the  bouse  where 
he  came  by.  Mr.  Jobson  fired  the  first  shot 
when  Julius  was  nearly  to  tbe  other  end  of 
the  house.  He  had  already  passed  him.  Job- 
son,  and  was  running  away  from  us.  He 
turned  around  to  shoot  Jobson  with  the  shot- 
gun. He  was  passing  Jobaon  when  he  threw 
the  gun  iq|>.  Then  be  started  down  the  al- 
ley." Both  officers  pursued  the  negro,  and 
were  Joined  In  the  pursuit  by  Mr.  Wimberly, 
the  deceased.  Wimberly  was  ahead  of  Job- 
son,  and  Jobson  "hoUoaed  at  him  not  to  run 
up  on  him  be  bad  a  double-barrelled  shot- 
gun. And  about  that  time  be  wheeled  and 
fired.  Mr.  Wimberly  was  about  25  feet  be- 
hind him,  and  I  was  about  60  feet  behind 
Wimberly.  He  shot  one  time  and  Mr.  Wim- 
berly fell.  I  don't  know  why  Mr.  Wimberly 
Joined  the  chase  after  the  negro,  but  be  was 
right  behind  him,  and  was  running.  Tbe  de- 
fendant was  also  miming." 

Lucy  Cole,  the  woman  who  had  made  the 
complaint  the  day  before  against  Holmes, 
testified  that  she  did  not  swear  out  any  war- 
rant, but  reported  him  to  police  headquarters 
the  night  before  the  shooting  because  "he 
cursed  me  and  raised  a  disturbance  In  his 
room,  cursing  me  through  the  partition  be- 
tween our  rooms."  She  also  testified  that, 
when  tbe  officers  were  struggling  with  the 
negro  In  the  yard,  they  both  had  their  pis- 
tols, and  he  had  his  knife  in  bis  band,  but 
made  no  effort  to  use  it ;  that  the  negro  ran 
out  of  tbe  bouse  and  the  officers  ran  after 
him.  The  crowd  "holloaed  'Get  him !'  'Shoot 
him!*"  before  Wimberly  was  shot.  The  de- 
fendant introduced  no  evidence.  His  state- 
ment in  no  wise  affects  or  illustrates  the  con- 
clusion we  have  reached  from  a  considera- 
tion of  the  evidence  for  the  state. 

1.  We  do  not  see  how  the  verdict  in  this 
case  can  be  sustained  by  any  theory  of  the 
law  under  the  facts  shown  by  the  state.  It 
is  trae  that  the  general  rule  is  that  it  is 
manslaughter  to  kill  an  officer  or  other  per- 
son to  prevent  an  illegal  arrest.  Jenkins  v. 
State,  3  Ga.  App.  146,  59  S.  E.  435 ;  Thomas 
V.  State,  91  Ga.  206,  18  S.  E.  305.  But  this 
general  rule  is  subject  to  exceptions.  Two 
may  be  mentioned:  First,  when  the  person 
who  kills  In  resisting  the  illegal  arrest  uses 
no  more  force  than  Is  necessary;  and,  sec- 
ond, when  the  officer  or  other  person  making 
the  illegal  arrest  uses  more  force  than  is 
necessary  to  overcome  the  resistance,  and 
puts  the  person  to  be  arrested  in  fear  of  bis 
life  or  great  bodily  harm.  Here,  under  the 
admitted  facts,  the  arrest  or  attempted  ar- 
rest was  Illegal.  There  was  no  warrant  The 
defendant  was  not  "wanted  for  a  state  of- 
fense, felony  or  misdemeanor."  The  offense 
for  which  he  was  wanted  was  a  trivial  vio- 
lation of  a  municipal  ordinance.  This  triv- 
ial offense  was  not  committed  in  the  pres- 
ence of  the  arresting  officers,  but  tbe  day  be- 
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fore  a  complaint  was  made  by  the  negro  wo- 
man tbat  the  defendant  had  cursed  her 
"through  the  partition  between  their  rooms." 
If  this  Information  was  suflSdent  on  which 
to  base  an  arrest,  It  was  sufficient  on  which 
to  base  a  warrant.  Iliere  was  no  want  of 
time  or  opportunity  for  either  the  complain- 
ing woman  or  the  arresting  officers  to  pro- 
cure a  warrant.  The  defendant  was  not  en- 
deavoring to  escape  to  avoid  an  arrest,  and 
there  was  no  pressing  emergency  for  his 
arrest.  There  seems  to  have  been  absolutely 
no  reason  for  not  having  procured  a  war- 
rant and  for  attempting  an  arrest  without 
one.  A  policeman  under  these  circumstances 
cannot  be  allowed  to  dispense  with  a  war- 
rant when  making  or  attempting  an  arrest 
any  more  than  other  officers  of  the  law.  When 
the  policemen  went  into  the  defendant's 
house  to  arrest  him  without  a  warrant,  they 
were  trespassers  in  a  double  sense — trespas- 
sers upon  the  sacred  right  of  personal  liber- 
ty, and  trespassers  upon  the  right  of  domi- 
cile. The  defendant  had  a  legal  right  to 
resist  both  trespasses,  and  to  use  in  resist- 
ance as  much  force  as  was  necessary  to  make 
resistance  effective. 

2.  When  the  officers  attempting  to  make 
the  illegal  arrest  of  the  defendant  forcibly 
palled  him  from  his  house  and  endeavored  to 
handcuff  him,  they  were  guilty  of  an  assault 
and  battery.  The  defendant,  thus  wrong- 
fully and  Illegally  deprived  of  his  liberty, 
had  the  right  to  regain  it,  and  to  use  all 
force  necessary  for  that  purpose.  If  he  suc- 
ceeded In  Jerking  loose  from  the  officers,  ran 
Into  his  house,  got  his  gun,  and  attempted 
to  escape,  the  officers  had  no  right  to  shoot 
him  to  prevent  his  escape.  In  the  language 
of  Chief  Justice  Bleckley :  "Every  man, 
however  guilty,  has  a  right  to  shun  an  il- 
legal arrest  by  flight."  Thomas  v.  State,  01 
Ga.  204,  18  S.  E.  305.  If.  in  fleeing  to  pre- 
vent such  Illegal  arrest,  he  Is  pursued  and 
shot  down  by  an  officer  who  Is  attempting 
to  make  the  illegal  arrest,  such  killing  would 
be  felonious.  Even  with  a  warrant  an  of- 
ficer cannot  legally  kill  one  who  flees  from 
him  to  avoid  an  arrest  for  a  misdemeanor. 
Groom  v.  State,  85  Ga.  725,  11  S.  E.  1035, 
21  Am.  St  Rep.  179.  The  law  values  human 
life  too  highly  to  give  an  officer  the  right  to 
proceed  to  the  extremity  of  shooting  one 
whom  he  Is  attempting  to  arrest  for  a  viola- 
tion of  a  municipal  ordinance  in  order  to  pre- 
vent his  escape,  even  though  the  offender 
cannot  be  taken  otherwise.  Miers  v.  State, 
34  Tex.  Or.  R.  161,  29  S.  W.  1074,  53  Am. 
St.  Rep.  705. 

3,  4.  The  officer  who  shot  at  the  defendant 
five  times  and  bit  him  twice  testified  that,  as 
the  defendant  Jumped  out  of  the  door  and 
turned  the  comer  of  the  house,  he  called  up- 
on him  to  stop,  and  the  defendant  wheeled 
to  Bboot,  and  "i  shot  him."    If  tliis  was  tnxe. 


we  are  not  prepared  to  say  that  It  would  fur- 
nish any  Justification  for  this  one  shot  by  the 
officer  attempting  to  make  the  Ul^al  arrest 
It  certainly  could  furnish  no  excuse  or  Jus- 
tification for  the  four  other  shots  fired  at  the 
negro  when  he  was  fleeing  from  the  officers 
for  his  liberty,  and  apparently  for  his  life. 
But,  according  to  the  testimony  of  the  oth«- 
officer,  when  this  first  shot  was  fired  at  the 
defendant,  "he  was  running  away  from  us." 
Now,  the  undisputed  evidence  Is  tbat  the  de- 
fendant while  fleeing  from  the  officers  to 
avoid  an  illegal  arrest  was  shot  at  by  one  of 
the  officers  four  times;  tbat  he  was  hit 
twice,  the  bullet  in  each  case  going  clear 
through  his  arm,  and  one  of  them  penetrat- 
ing his  side.  The  positive  evidence  for  the 
state,  In  addition  to  this  undisputed  evidence, 
is  that  the  crowd  cried,  "Get  him!"  "Shoot 
htm!"  If,  under  these  circumstances,  the 
fleeing  negro  turned  and  shot  back  at  his 
pursuers,  can  it  be  doubted  tBftl  the  facts 
were  sufficient  to  Justify  the  fears  of  a  rea- 
sonable man  that  his  life  was  in  danger,  or 
that  he  was  threatened  with  serious  bodily 
injury?  If,  acting  under  these  fears,  he  shot 
at  his  pursuers  and  killed,  not  one  of  the  of- 
ficers, but  one  who  had  Joined  the  officers  in 
their  felonious  pursuit,  can  it  be  doubted 
that  the  killing  was  Justifiable  homicide? 
Certainly,  if  the  defendant  had  shot  and  kill- 
ed the  officer  who  was  pursuing  and  shooting 
him,  under  the  circumstances  of  this  case  he 
would  have  been  entirely  Justifiable.  How 
could  he  be  lees  Justifiable  because  he  shot 
and  killed  a  private  citizen  who  was  more 
eager  in  the  pursuit  than  the  officer  himself? 
For  this  officer  declares  that  the  deceased  ran 
ahead  of  him  after  the  negro.  The  principles 
of  law  which  we  have  announced  In  the  fore- 
going opinion  are  not  new.  They  .come  down 
to  us  from  the  common  law.  They  are  well 
settled  both  by  the  statutes  and  the  decisions 
of  the  Supreme  Court  of  this  state.  The 
learned  Judge  In  the  trial  court  gave  these 
principles  to  the  Jury  in  ah  able  and  lucid 
charge.  But,  after  a  most  careful  considera- 
tion of  the  evidence  as  presented  by  the 
state,  we  are  forced  to  the  conclusion  that 
the  Jury  misapplied  this  law  to  the  facts,  and 
that  the  verdict  is  wholly  unsupported  by 
any  evidence.  This  court  fully  understands 
and  appreciates  the  delicate,  difficult,  and 
sometimes  dangerous  duties  which  police  of- 
ficers are  called  upon-  to  perform,  and  it 
will  uphold  and  protect  them  In  the  legal 
discharge  of  all  their  duties.  But  to  approve 
the  verdict  in  this  case  woud  be  in  our  opin- 
ion a  violation  of  the  sacred  right  of  person- 
al liberty,  and  a  disregard  of  the  right  of 
self-defense  which  the  law  guarantees  to  ev- 
ery citizen,  whatever  his  color  or  condition. 

The  other  assignments  of  error  made  In 
the  record  we  do  not  consider  necessary  to 
decide. 

Judgment  reversed. 
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COLIJN8  y.  STATE.     (No.  1,400.) 
(Court  of  Appeal!  of  Oeorcla.    Nov.  10,  1908.) 

CoRTBAcra  OF  BMFLOTiacifT— Failure  to  Pxb- 

roBU. 

This  case  \b  controlled  by  Mulkey  t.  State, 
1  Ga.  App.  S21,  67  8.  EL  1022. 

(Syllabna  by  the  Court.) 

Error  from  City  Conrt  of  Miller  County; 
C.  C.  Bash,  Judge. 

Win  (jolUna  waa  convicted  of  fraudulent- 
ly obtaining  advancea  under  a  contract  of 
employment,  and  brlnga  error.    Reversed. 

W.  I.  Geer,  for  plaintiff  in  error.  N.  I* 
Stapleton,  Sol.,  for  the  State. 

FOWELJik  J.    Judgment  reversed. 


JEFFRIES  V.  LUKE.     (No.  14»3.) 
(Conrt  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

JvancES  o»  thk  Peace  ({  210*)— Bonn— Lia- 

BiLmr. 

Upon  the  dismissal  of  a  certiorari  bond  by 
a  claimant,  he  and  his  security  upon  the  cer- 
tiorari bond  are  liable  for  the  costs ;  bat  it  is  er- 
ror in  a  claim  case  to  inclode  in  the  judgment 
dismissing  the  certiorari  a  judgment  against  the 
principal  in  the  certiorari  bond  and  his  securi- 
ty for  the  amount  of  the  fi.  fa.  which  has  been 
levied  npon  the  property  adjudged  not  to  be  the 
claimant's.  The  liability  of  the  princii>al  and 
security  on  a  certiorari  bond  for  the  eventual 
condemnation  money  in  a  claim  case  extends 
only  to  the  costs  and  such  damages  as  may  by 
a  jury  l>e  assessed  against  the  claimant  by  rea- 
son of  his  interposition  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  829;   liec.  Dig.  i  210.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  (Tonnty; 
U.  V.  Wlilpple,  Judge. 

L.  L.  Luke  liaving  obtained  a  fieri  facias 
against  one  Cliester,  C.  B.  Jeffries  Interposed 
a  claim  to  the  property  levied  on.  Upon  the 
trial  In  a  Justice's  court,  the  justice  found 
the  proper^  subject,  and  Jeffries  sued  out 
a  writ  of  certiorari,  which  was  dismissed  by 
the  Judge  of  the  superior  court,  and  Jeffries 
brings  error.    Affirmed,  with  direction. 

C.  H.  Martin  and  McDonald  &  Qulncey, 
for  plaintiff  in  error.  R.  M.  Bryson,  for  de- 
fendant in  error. 

RUSSELL,  J.  Luke  obtained  a  fl.  fa. 
against  Chester,  which  was  levied  upon  a 
certain  top  buggy  to  which  Jeffries,  the  plain- 
tiff in  error,  lnteri>oeed  a  claim.  The  claim- 
ant gave,  not  only  a  claim  bond,  but  the 
statutory  bond  for  the  forthcoming  of  the 
property.  Upon  the  trial  of  the  case  in  a 
Justice's  court,  the  Justice  found  the  prop- 
erty subject  Thereupon  Jeffries  sued  out 
a  writ  of  certiorari,  which  was  dismissed  by 
the  Judge  of  the  superior  court.  The  Judge 
of  the  superior  court  also  entered  Judgment 
against  him  as  principal,  and  against  one 


Floyd  as  hla  security,  for  the  amount  of  the 
fl.  fa.  against  Chester,  with  interest  and  ex- 
ception is  taken  to  this  Judgment  The  ma- 
terial part  of  the  Judgment  of  the  Judge  of 
the  superior  court  was  as  follows:  "It  is 
•  •  •  adjudged  by  the  court  that  the  cer- 
tiorari be  dismissed,  and  that  the  defendant 
In  certiorari  shall  have  Judgment  against 
the  plaintiff  in  certiorari,  C.  B.  Jeffries,  as 
principal  in  certiorari  bond  and  J.  T.  Floyd 
as  security,  for  the  sum  of  $90  as  principal, 
and  $13.77  Interest  to  March  10,  1908,  and 
all  further  interest  on  said  principal  at  7 
per  cent  per  annum,  and  the  further  sum  of 

$ ,  and  cents  for  costs  of  suit 

proceeding." 

We  think  the  Judge  of  the  superior  court 
very  properly  dismissed  the  certiorari,  be- 
cause it  is  clear  from  the  answer  that  the 
maghstrate  was  fully  authorized  by  the  evi- 
dence to  find  that  the  buggy  levied  upon  was 
the  property  of  the  defendant  in  fi.  fa.  In 
the  view  of  the  evidence  most  favorable  to  the 
claimant,  the  defendant  in  fl.  fa.  had  merely 
bought  the  buggy  on  credit  and  owed  the 
claimant  for  it.  The  title  in  the  buggy,  how- 
ever, had  passed  to  the  defendant  in  fi.  fa. 
For  this  reason,  we  will  affirm  the  Judgment 
dismissing  the  certiorari.  It  appears  from 
the  record  that  the  certiorari  could  well  have 
been  dismissed  upon  the  ground  that  no 
valid  certiorari  bond  was  given  for  the 
reason  that  Floyd,  the  security  on  the  cer- 
tiorari bond,  was  already  security  on  both 
the  claim  bond  and  the  forthcoming  bond. 
But,  though  the  court  was  right  in  dismiss- 
ing the  certiorari,  it  waa  error  to  enter  Judg- 
ment against  the  claimant  and  the  security 
on  the  certiorari  bond  for  the  amount  of  the 
fl.  fa.  wtiicb  had  been  levied  prior  to  the  in- 
terposition of  the  claim.  The  only  issue  in- 
volved In  the  trial  of  the  claim  case  was  the 
determination  of  the  question  whether  the 
buggy  levied  upon  was  the  property  of  the 
claimant  or  of  the  defendant  in  fl.  fa.  The 
liability  of  Jeffries  and  his  security  was  flxed 
by  the  terms  of  the  claim  bond;  for,  while 
the  certiorari  bond  bound  Jeffries  and  Floyd 
for  the  payment  of  the  eventual  condemna- 
tion money,  the  term  "eventual  condemnation 
money"  in  a  claim  case  must  relate  back  to 
the  obligation  of  the  claim  bond  which  Is 
to  pay  the  plaintiff  In  fl.  fa.  "all  damages 
which  the  Jury,  on  the  trial  of  the  right  of 
property,  may  assess  against  him,  In  case 
it  should  be  made  to  appear  that  said  cjaim 
was  made  for  delay  only."  Civ.  Code  1895,  t 
4612.  The  damages,  if  any,  in  claim  cases, 
are  recoverable  upon  the  bond  Itself,  but 
we  know  of  no  rule  under  which  the  obliga- 
tion of  a  claim  bond  can  be  enforced  by  the 
Judgment  of  the  superior  court  upon  a  cer- 
tiorari which  only  seeks  to  review  a  Judg- 
ment concerning  the  right  of  property.  Section 
4652  of  the  Civil  Code  of  1895  provides  that 
the  Judge  of  the  superior  court  may  render 
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"final  judgment  and  have  it  ezecnted  in  the 
■case  without  sending  it  back  to  the  tribunal 
below,  where  there  is  no  question  of  fact 
involTed,  but  merely  an  error  of  law  which 
must  finally  govern  the  case.  The  judge  of 
the  superior  court  was  in  error  in  render- 
ing judgment  against  the  petitioner  in  cer- 
tiorari (the  claimant)  and  the  security  for 
.the  amount  of  the  fl.  fa.  for  two  reasons: 
In  the  first  place,  no  question  of  law  was 
Involved ;  the  issue  in  the  justice's  court 
being  one  purely  of  fact.  And  in  the  next 
place,  even  if  the  judge  had  been  exercising 
the  duty  required  of  htm  by  section  4652, 
supra,  the  Judgment  rendered,  as  above  stat- 
■ed,  was  not  proper  in  this  case  where  the 
only  issue  involved  was  that  of  title.  In 
Taylor  v.  Gay,  20  Oa.  77,  and  Holton  v. 
Hendley,  75  Oa.  847,  where,  as  In  the  pres- 
ent Instance,  the  title  alone  was  involved, 
the  Supreme  Court  held  that  there  was  no 
eventual  condemnation  money  except  the 
■costs.  The  trial  judge  should  have  like- 
wise construed  the  same  term  in  the  cer- 
tiorari bond  in  the  case  at  bar,  and  should 
not  have  extended  his  judgment  beyond 
matters  not  Involved  In  the  certiorari.  To 
Impose  upon  a  claimant,  no  matter  how  bona 
fide  his  dalm,  liability  tor  the  debt  of  the 
defendant  In  fi.  fa.  in  case  his  claim  for  any 
reason  is  not  sustained  has  not  yet  been  con- 
templated by  our  law. 

The  judgment  dismissing  the  certiorari  will 
"be  affirmed,  with  direction,  however,  that  the 
judgment  be  amended  by  striking  so  much 
thereof  as  relates  to  the  judgment  against 
the  plaintiff  in  error  and  his  security  for 
principal  and  interest. 

Judgment  aflSrmed,  with  direction. 


-GEORGIA    SOUTHERN   &   F.   RY.    CO.   v. 

WALKER.      (No.    1,284.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

Nequgence  (S  1S4*)— Evidence  (81  474,  501*) 
—SuFFiciENOT— Opinion  Evidence— Value 
OF  Sebvices. 

The  evidence  authorized  the  verdict  and 
the  errors  complained  of  are  not  of  sufficient 
materiality  to  require  the  grant  of  a  new  trial. 

(a)  Evidence  wnich  Is  sufficient  to  rebut  the 
presumption  of  neKliRence  may  itself  be  dis- 
credited by  proof  of  physical  facts  and  circum- 
stances which  show  such  testimony  to  be  in- 
credible. Western  &  A.  R.  R.  Co.  v.  Clark,  2 
Ga.  App.  346,  58  S.  E.  510;  AtlanUc  &  Birm- 
ingham Ry.  Co.  V.  Clute,  3  Oa.  App.  508,  60  S. 
B.  277. 

(b)  Any  witness  may  give  his  opinion  after 
having  pven  the  facts  upon  which  he  bases  it, 
•80  as  to  enable  the  jury_  to  determine  the  pro- 
bative value  of  this  opinionative  evidence.  The 
value  of  services  rendered  may  be  proved  in  this 
way. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
I>ec.  r>ie.  8  134*:  Evidence,  Cent.  Dig.  88 
2216,  2292 ;   Dec.  Dig.  88  474,  501.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Nashville;  H.  B. 
Peeples,  Judge. 


Action  by  W.  C.  Walker  against  the  Geor- 
gia Southern  &  Florida  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Bule  &  Knight,  J.  E.  Hall,  and  J.  I.  Hall, 
for  plaintiff  in  error.  Alexander  &  Gary,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


BROWN  V.  ROME  MACH.  &  FOUNOBT  <X). 

(No.  1,257.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

1.  Masteb  and   Sebvaht  (I  163*)— Duty  to 

FUBNISH    ADEQUAOT    Or   COKPETENT    SeBT- 
ANT8. 

One  of  the  nondelegable  duties  of  a  master 
is  to  furnish  an  adequacy  of  competent  serv- 
ants to  do  the  work  In  hand. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i.328;    Dec.  Dig.  8  163.*] 

2.  Master  and  Sebvant  (88  102,  122,  203,  217, 
250*) — CoNTBACTS  (8  168*)— Foundation  op 
Liability  fob,  Injubies — Duty  to  Fubnish 
Safe  Place  in  Which  to  Wobk— Absump- 
xion  of  Risk. 

An  action  brought  by  a  servant  against 
his  master  for  damages  resulUng  from  personal 
injuries  received  through  a  breach  of  one  of 
the  master's  duties  under  the  relationship  be- 
tween them  presents  a  case  of  tort  in  which 
the  broken  duty  "flows  from  relations  created 
by  contract."  In  such  cases  the  duty  and  the 
right  of  action  for  its  breach  are  modified  by 
the  terms,  express  or  implied,  of  the  underly- 
ing contract. 

(a)  Every  contract  is  enforceable  to  the  ex- 
tent, not  only  of  its  express  terms,  but  also  of 
its  connotations. 

(b)  Under  the  usual  contract  of  employment 
the  law  raises  an  implied  warranty  on  the  part 
of  the  master  that  he  will  keep  and  maintain 
the  place  of  work  and  its  appurtenances  free 
from  hidden  dangers  so  far  as  he  knows  of 
them,  or,  in  the  exercise  of  ordinary  diligence. 
can  anticipate  or  discover  them.  Similarly  it 
implies  an  agreement  on  the  part  of  the  serv- 
ant to  assume  the  risk  of  such  danj^ers  as  are 
within  his  knowledge,  or  as  he  can  discover  and 
tore-see  by  the  exercise  of  ordinary  care. 

(c)  Assumption  of  risk  when  pleaded  to  an 
action  ex  delicto  by  a  servant  against  a  master 
is  a  defense  growing  out  of  the  contract  which 
gave  existence  to  the  relationship  on  which  the 
action  is  based. 

(d)  Viewed  as  the  basis  of  an  action  ex  delicto 
by  the  servant,  "the  duty  of  a  master  to  use 
ordinary  care  to  keep  his  premises  and  to  con- 
duct his  business  in  such  manner  that  his  serv- 
ants may  perform  their  duties  in  safety  is  but 
a  phase  of  the  broader  and  more  anciently  rec- 
ognized doctrine  of  the  common  law  that  every 
person  who  expressly  or  impliedly  invites  an- 
other to  come  upon  his  premises,  or  to  use  his 
instrumentalities,  is  bound  to  use  ordinary  care 
to  protect  the  invited  person  from  injury." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  178,  174,  232.  S38,  574- 
600;  Dec.  Dig.  Jf  102,  122,  203,  217,  230  ;• 
Contracts,  Cent.  Dig.  8  751 ;  Dec.  Dig.  |  168.*] 

S.  NEOLIQENCK  (8  80*)  —  CONTBIBUTOBT  NEG- 
LIGENCE— Effect. 

The  fact  that  the  plaintiff  by  his  own  neg- 
ligence contributed  to  bringing  about  the  Injury 
which  he  claims  to  have  received  through  the 
negligence  of  the  defendant  is  always  good  in 
defense  of  an  action  ex  delicto.     Contributory 
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negligence  does  not  relieve  the  defendant  by 
denying  the  wrongfulness  of  his  conduct  or 
omission,  bnt  by  so  inculpating  the  plaintiff  that 
the  courts  through  motives  of  public  policy 
raise  a  barrier  against  him. 

[Bd.  Note.— For  other  cases,  see   Negligence, 
Cent.  Dig.  |  84;    Dec  Dig.  I  80.*] 
4.  Mastkb  awd  SravAWT  (8|  208,  227*>-"As- 

BUHFTION  OF  BiSK"— "CONTBIBCTOBY   NBG.- 

ugence"  Distinguished. 

The  assumption  of  the  risk  by  the  servant 
is  a  matter  purely  of  contract,  and  Is  fovera- 
ed  by  the  canons  of  contract.  Contributory 
Diligence  is  a  matter  relating  solely  to  torts, 
and  is  governed  by  the  principles  peculiarly  ap- 
plicable to  that  branch  of  jurisprudence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  SS  203,  227.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.    1,   pp.   5^591 ;     vol.  8,   pp.   7584r-7585 ; 
vol.  2,  pp.  1540-1547 ;    vol.  8,  p.  7617.] 
B.  Masteb  and   Sebvant   (S   288*)— Actions 

FOB    INJTTBIKS    TO    SEBVANT— QUESTIONS    FOB 
JUBT— ASSXrifPTION  OF  RISK. 

Assumption  of  risk,  being  contractual,  im- 
plies choice  and  freedom  of  consent.  Before 
choice  can  be  implied,  there  must  be  an  op- 
portunity to  choose. 

(a)  Where  the  allegations  of  the  petition  show 
that  the  plaintiff  was  placed  in  a  dangerous 
emergency  by  a  sudden  negligent  act  of  his  mas- 
ter and  was  injured,  it  will  not  be  adjudged 
on  demurrer  that  he  assumed  the  risk  of  con- 
tinuing to  work  in  the  face  of  this  iacreased 
hazard  when  it  appears  that  the  injury  followed 
so  quickly  upon  the  negligent  act  that  he  did 
not  have  a  fair  opportunity  of  reasonably  ex- 
ercising any  choice  in  the  matter. 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1076;   Dec  Dig.  S  288.*] 

6.  Master  and  Sebvant  (S  289*)  —  Actions 

FOB    InJUBIES    TO    SEBVANT — QUESTIONS    FOB 
JUBT— CONTBIBUTOBY    NEGLIGENCE. 

The  question  of  the  plaintiff's  contributory 
negligence  is  under  the  allegations  of  the  peti- 
tion issuable  and  solely  for  the  jury. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  gS  1089-1132;  Dec.  Dig. 
{  289.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  for  personal  Injuries  by  M.  R. 
Brown,  by  next  friend,  against  the  Rome 
Machine  &  Foundry  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

The  petition  as  amended  alleged  substan- 
tially as  follows:  Plaintiff  was,  when  in- 
jured, an  employ^  of  defendant,  in  the  ca- 
pacity of  an  apprentice  moulder,  whose  du- 
ties were  the  same  as  those  of  a  moulder, 
except  that  the  class  of  work  Is  not  as  good, 
for  the  reason  tbat  he  was  learning  the 
trade.  He  did  learn  the  work  of  making 
forms,  poured  and  carried  Iron,  and  did 
similar  work  in  the  defendant's  foundry  at 
which  castings  were  made.  The  plaintiff, 
with  two  other  men,  was  carrying  molten  iron 
in  a  ladle  and  pouring  it  Into  a  flask  for  the 
purpose  of  making  a  casting.  The  ladle  was 
an  Iron  bucket,  about  18  inches  high,  and 
about  10  inches  In  diameter  inside.  "It  Is 
suspended  in  the  middle  of  an  iron  rod,  which 


is  a  pole  about  four  feet  long  at  one  side  of 
the  bucket,  and  at  the  other  a  pair  of  shafts 
extending  about  three  feet  from  the  bucket. 
The  general  appearance  of  the  flask  Is  a 
box  3%  feet  high,  6  feet  wide,  and  about  10 
feet  long;"  the  weight  of  the  casting  being 
made  was  about  1,800  pounds.  As  the  plain- 
tiff and  the  two  men  were  about  to  carry  the 
ladle  to  the  flask,  the  defendant's  foreman 
In  charge,  W.  A.  Duncan,  called  one  of  the 
men  with  the  plaintiff  away  from  the  work, 
and  put  him  at  other  work,  directing  the 
plaintiff  and  his  other  helper  to  carry  and 
pour  the  Iron,  as  they  had  started  to  do. 
Duncan  was  in  direct  charge  of  the  room  In 
which  the  plaintiff  was  working,  and  direct- 
ed all  of  the  men  In  the  foundry  what  work 
to  do.  He  was  the  immediate  superior  of 
the  men  In  the  foundry,  and  superintended 
the  work  therein.  The  ladle  was  full  of 
iron,  and  the  plaintiff  and  the  two  men  bad 
picked  It  up  by  means  of  the  pole  and  shafts 
above  mentioned.  The  plaintiff  was  behind 
between  the  shafts,  holding  them  In  his 
hands,  and  the  other  two  men  were  in  front, 
one  on  each  side  of  the  pole.  This  ladle  of 
Iron  was  to  be  carried  to  the  flask,  a  distance 
of  about  12  feet,  and  poured  Into  the  flask 
on  top  of  molten  Iron  already  poured;  and 
Duncan,  after  calling  one  of  the  men,  ordered 
the  plaintiff  and  his  helper  to  proceed.  This 
the  plaintiff  and  his  helper  undertook  to  do; 
and,  while  so  doing,  the  helper  became  over- 
balanced by  his  load,  and  the  ladle  struck 
against  the  end  of  the  flask,  and  splashed 
some  of  the  molten  iron  Into  the  plaintlETs 
left  eye.  The  helper  became  overbalanced 
by  reason  of  the  weight  he  was  carrying  by 
the  pole,  which,  as  It  had  to  be  carried  to  one 
side  of  bim,  had  a  tendency  to  disturb  his 
balance.  By  reason  of  being  overbalanced, 
the  ladle  swung  out  from  him  against  the 
side  of  the  flask,  and  struck  against  the 
flask,  and  the  Impact  caused  the  Iron  to 
splash  as  aforesaid.  The  ladle  weighs  about 
100  pounds,  and  holds  about  300  pounds  of 
molten  Iron.  The  ladle  should  be  and  Is  In- 
tended to  be  carried  by  three  men.  On  ac- 
count of  the  weight  of  the  ladle  and  its  con- 
tents, and  the  dangerous  character  thereof. 
It  should  always  be  and  Is  customarily  car- 
ried by  three  or  four  men.  The  business  of 
carrying  and  pouring  molten  Iron  has  to  be 
conducted  rapidly,  to  prevent  the  iron  from 
cooling  and  solidifying.  The  defendant  was 
negligent  In  failing  to  furnish,  a  sufilcient 
force  to  conduct  the  work  with  reasonable 
safety.  The  plaintiff  was  free  from  fault  or 
negligence  In  and  about  the  transaction  by 
reason  of  the  facts  stated.  He  was  working 
under  the  immediate  orders  of  a  superior 
foreman,  was  in  the  line  of  his  duty  and 
scope  of  his  employment,  and  was  Intently 
engaged  In  his  work,  which  had  to  be  con- 
ducted with  great  rapidity  as  aforesaid;  so 
that  he  did  not  have  time  to,  and  did  not. 
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realize  the  risk  and  danger  of  performing 
the  work  with  only  two  men  as  aforesaid. 
By  reason  of  the  rapidity  of  action  required, 
he  was  acting  In  an  emergency,  and  did  not 
assume  or  understand  the  Increased  hazard 
of  the  work.  The  defendant  was  negligent 
In  increasing  the  hazard  and  risk  of  the 
plaintitrs  employment  without  due  warning, 
and  without  giving  him  time  to  realize  the 
increased  danger.  The  Injury  is  the  direct 
and  proximate  result  of  the  defendant's  neg- 
ligence hereinbefore  alleged.  The  Judge  sus- 
tained a  general  demurrer,  and  the  defend- 
ant excepts. 

Seaborn  &  Barry  Wright,  for  plaintiff  in 
error.  Smith,  Hammond  &  Smith  and  Dean 
&  Dean,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above). 

1.  As  orignally  drawn,  the  petition  was 
subject  to  dismissal  on  demurrer.  It  did  not 
show  a  cause  of  action.  It  merely  alleged 
that,  at  the  time  one  of  the  two  necessary 
helpers  was  called  away,  the  plaintiff  and 
his  fellow  laborers  were  about  to  carry  the 
ladle  of  molten  iron  to  the  flask,  not  that 
they  were  already  In  the  act  of  carrying  it. 
As  thus  set  forth,  the  transaction  was  clear- 
ly covered  by  the  cases  of  Worlds  v.  G.  A.  R. 
C!o.,  99  Oa.  283,  25  S.  E.  646,  and  Freeman 
V.  Savannah  Electric  Co.,  130  Ga.  449,  80  S. 
B.  1042.  It  would  also  be  easily  distinguish- 
able from  the  case  of  King  v.  Seaboard  Air 
Line  Railway,  1  Ga.  App.  88,  58  S.  B.  252,  for 
it  could  fairly  have  been  said  that  the  plain- 
tiff, with  no  other  emergency  before  him 
than  that  the  ladle  was  ready  to  be  moved, 
with  no  other  duty  to  claim  his  care  than 
the  doing  of  the  very  work  by  which  he  was 
injured,  and  with  no  other  engrossing  task 
claiming  his  attention  so  as  to  distract 'It 
from  an  appreciation  of  what  was  involved 
in  the  act  he  was  about  to  attempt,  assumed 
the  danger  by  going  forward  with  the  work, 
knowing  that  one  of  his  fellow  workmen  had 
been,  called  away.  The  amendment  states 
that  the  necessary  third  man  was  called 
away  after  the  three  were  already  in  the 
very  act  of  carrying  the  ladle  full  of  hot 
molten  iron.  This  presented  an  emergency. 
It  puts  the  case  where  we  cannot  say  that 
the  plaintiff,  under  his  duty  to  his  employer, 
or  under  that  duty  to  use  ordinary  care  and 
diligence  for  self-protection  which  the  law 
imposes  on  every  man  when  confronted  with 
another's  negligence,  should  have  attempted 
'  to  rid  himself  of  the  dangerous  emergency  by 
putting  down  the  ladle  Just  as  the  third  man 
turned  it  loose,  instead  of  going  on  to  the 
flask  with  it,  which  means,  of  course,  that 
we  cannot  say  .that  the  plaintiff  either  assum- 
ed the  risk  or  was  guilty  of  contributory  neg- 
ligence. It  Is  well  recognized  now  that  one 
of  the  nondelegable  duties  of  the  master  is 
to  furnish  an  adequacy  of  competent  fellow 
servants  to  do  the  work  in  band.  Labatt, 
Master  &  Servant,  {  673;   Cheeney  t.  Ocean 


Steamship  Co.,  92  Oa.  726,  728,  19  S.  B.  83, 
44  Am.  St.  Rep.  113 ;  Savannah,  F.  &  W.  Ry. 
Co.  V.  Goss,  80  Ga.  524,  &  S.  E.  777 ;  Moore 
V.  Dublin  Mills,  127  Ga.  610(3),  56  S.  E.  839, 
10  L.  R.  A.  (N.  S.)  772 ;  Dennis  v.  J.  S.  Scho- 
fleld's  Sons  Co.,  1  Ga.  App.  489,  57  S.  E.  925. 
The  petition  alleges  such  a  delinquency  on 
the  part  of  the  master  as  an  efficient  proxi- 
mate cause  of  the  injury ;  and  therefore  the 
case  turns  upon  the  questions  whether  the 
risk  was  assumed  by  the  servant,  and  wbetb- 
er  he  was  guilty  of  contributory  negligence. 

2.  Onr  young  friend  who  has  presented  the 
case  for  the  plaintiff  in  error  frankly  con- 
fesses his  inability  to  distinguish  between  the 
defenses  of  assumption  of  risk  and  contribu- 
tory negligence  In  master  and  servant  cases. 
Perhaps  the  very  simplicity  of  the  distinction 
has  confused  him.  The  statement  of  homely 
facts  in  technical  terminology  frequently  con- 
fuses. In  my  earlier  days,  when  I  was  an 
attache  of  a  newspaper  ofllce  in  my  home 
town,  with  that  facetiousness  which  is  not 
always  unbecoming  to  the  Journalistic  craft, 
I  contributed  an  article  stating,  with  mucb 
circumstantiality  of  detail,  that  on  the  west- 
ern edge  of  the  county  might  be  found  a 
large  quantity  of  a  very  valuable  substance 
known  as  protoxide  of  hydrogen,  "an  article 
largely  used  in  the  arts  and  sciences,  and  al- 
most indispensable  to  navigation."  Local 
real  estate  men  and  capitalists  suffered  the 
keenest  curiosity  until  they  discovered  that 
protoxide  of  hydrogen  is  mere  water,  and 
that  the  large  quantity  referred  to  Is  the 
Chattahoochee  river.  The  meaning  of  the 
two  expressions  "assumption  of  risk"  and 
"contributory  negligence"  and  the  distinc- 
tion between  them  is  simple,  though  the  ap- 
plication to  particular  cases  is  frequently 
difficult. 

The  relation  of  master  and  servant  arises 
through  a  contract  made  for  the  common  \>ea- 
eflt  of  l>otb  parties.  The  business  of  getting 
the  work  done  is  the  master's.  The  business 
of  getting  the  work  to  do  and  of  doing  it 
Is  the  servant's.  Each  expects  to  get  a  bene- 
flt  So  they  contract  that  the  master  will 
have  the  work  done,  and  that  the  servant 
will  do  it.  Every  contract  has  implied  ob- 
ligations in  addition  to  those  which  are  ex- 
press, and  the  contract  between  the  master 
and  the  servant  is  no  exception.  If  a  retail 
merchant  In  Atlanta  makes  a  contract  with 
a  wholesale  merchant  in  New  Tork  for  a 
bill  of  goods,  and  nothing  is  said  expressly 
as  to  bow  they  are  to  be  shipped,  the  law 
finds  in  the  contract  in  addition  to  the  ex- 
press language  certain  connotations;  for  in- 
stance, that  the  goods  are  to  be  shipped  by 
the  usual  means  of  transportation,  and  that 
the  carrier  shall  be  the  purchaser's  agent  to 
receive  them  from  the  seller.  In  sales,  if 
the  parties  omit  the  expression  of  the  terms 
of  warranty,  the  law  Implies  certain  terms. 
These  Implied  obligations  and  assumptions 
which  the  law  adds  to  the  express  agree- 
ments in  all  contracts  are  familiar  to  law- 
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yen  and  laymen  alike.  They  are  simply  in- 
ferences  which  the  courts  draw  from  the 
transaction,  on  the  ground  that  the  parties 
naturally  must  have  intended  them.  When 
the  relation  of  master  and  servant  Is  about 
to  arise,  the  parties  usually  agree  expressly 
as  to  what  work  shall  be  done  by  the  serv- 
ant, and  what  pay  he  shall  receive.  The  law 
adds  other  things  by  implication.  Nothing 
to  the  contrary  being  expressly  said,  the  law 
presumes  in  usual  cases  that  the  parties  in- 
tend to  agree  that  the  master  shall  furnish 
the  place  to  work,  the  fellow  workmen,  the 
thing  on  which  the  work  is  to  be  performed, 
and  the  machinery,  tools,  and  other  necessary 
instrumentalities,  and.  If  the  work  is  a  part 
of  a  complex  system,  that  the  master  wiU 
organize  and  maintain  the  system.  If  the 
servant  is  contracting  in  Ignorance  of  the 
actual  condition  of  these  things,  be  is  au- 
thorized to  infer  that  the  master's  place  of 
work  and  system  are  safe,  so  far  as  ordinary 
care  and  diligence  could  make  them  so,  and 
that  the  master  will  use  the  same  degree  of 
care  to  keep  them  sa  He  has  the  right  to 
make  the  same  Inference  as  to  the  competen- 
cy and  number  of  fellow  servants  furnished, 
and  as  to  the  tools,  machines,  Instrumentali- 
ties, etc.,  with  which  he  is  expected  to  come 
into  contact  in  doing  the  work.  It  would  be 
a  prima  facie  violation  of  the  master's  con- 
tract of  employment  if  he  oCtered  to  put  a 
servant  who  had  contracted  in  Ignorance  of 
actual  conditions  to  do  work  which  was  un- 
safe by  reason  of  the  system  organized  or 
maintained,  or  of  the  condition  of  the  place, 
ways,  instrumentalities,  etc.,  if  by  ordinary 
care  on  the  master's  part  they  could  be  made 
reasonably  safe.  Confronted  with  the  prop- 
osition of  being  required  to  work  under  an 
imsafe  system  at  an  unsafe  place,  with  in- 
competent fellow  servants,  or  with  unsafe 
instrumentalities,  the  servant  would  have  the 
right  of  abandoning  the  contract  and  suing 
the  master  for  breaching  it  as  to  this  ma- 
terial, though  implied,  portion  of  it.  How- 
ever, if  he  knows  the  actual  condition  of 
things  when  he  contracts,  or  if  he  subse- 
quently discovers  it,  he  may  not  choose  to 
refuse  to  work.  The  doing  of  the  work  may 
be  such  a  privilege  that  he  Is  willing  to  take 
the  chances  of  getting  hurt,  so  that  he  In  the 
one  case  by  actually  contracting  with  knowl- 
edge of  the  danger  or  in  the  other  case  by 
refusing  to  abandon  after  knowledge,  and 
thereby  waiving  the  master's  breach,  raises 
an  implied  agreement  against  himself  that 
he  will  not  hold  the  master  to  the  obligation 
of  furnishing  any  safer  place,  ways  of  work, 
servants,  or  appliances  than  what  already  he 
sees  to  exist,  or,  as  we  say  in  Jurldlc  termi- 
nology, be  assumes  the  risk  of  the  delinquen- 
cies, and  thereafter  the  law  reads  this  im- 
plied agreement  or  assumption  on  his  part 
into  the  contract  of  employment  as  a  part 
of  It 

The  contract  of  employment  being  one  of 
mutual  benefits,  the  servant's  assent  and  con- 


sent to  work  with  a  defective  InBtrumentallty 
of  his  master  gives  the  transaction  very  much 
the  same  color  as  if  the  servant  were  expect- 
ed to  use  one.  of  his  own  tools,  as  is  some- 
times the  case,  and  he  himself  should  bring 
one  that  Is  defective.  Let  us  get  clearly 
fixed  In  our  minds  just  here  the  idea  that 
the  subject-matter  of  the  contract  between 
the  parties  (the  doing  of  the  work  In  contem- 
plation] is  one  in  which  the  servant  has  a 
proprietorship,  so  to  speak,  as  well  as  the 
master.  He  is  engaged  in  the  business  of 
laboring  just  as  the  master  is  engaged  in  the 
business  of  having  labor  done.  The  master's 
plant,  tools,  etc.,  are  instrumentalities  which 
he  (the  servant)  adopts  and  contracts  for  as 
a  part  of  the  occupation  be  wishes  to  carry 
on — the  occupation  of  working  for  reward. 
If  he  were  working  for  himself  and  not  for  a 
master,  he  would  have  the  legal  right  to  buy 
defective  tools  or  use  an  unsafe  workshop  of 
his  own.  So,  too,  he  has  the  similar  legal 
right  to  make  a  contract  to  work  for  his 
master  In  which  be  undertakes  to  use  the 
master's  defective  tools  or  to  work  in  the 
master's  unsafe  plant.  80  far  as  the  pro- 
curing of  instrumentalities  and  place  of  work 
are  concerned,  the  laborer's  choice  and  his 
right  to  hold  some  one  else  responsible  for 
defects  are  decidedly  similar  in  the  two 
cases,  whether  he  buys  the  tools,  machines, 
etc.,  or  procures  them  as  a  part  of  his  con- 
tract with  the  master.  If  he  Is  working  for 
himself  and  buys  his  tools,  machinery,  etc.. 
In  the  usual  market,  he  cannot  hold  the  one 
who  sells  them  to  him  liable  for  injuries 
arising  from  the  fact  that  they  are  defective, 
if  they  are  bought  or  accepted  as  imperfect ; 
nor  can  be  hold  the  seller  liable,  even  though 
they  are  bought  under  such  circumstances 
that  the  law  raises  an  implied  warranty,  un- 
less they  contain  hidden  defects  which  the 
seller  knew,  or  from  his  opportunities  for  dis- 
covery should  have  known,  and  which  the 
buyer  did  not  know,  and  in  the  exercise  of 
reasonable  diligence  could  not  discover.  It 
is  only  upon  similar  conditions  that  he  could 
maintain  liability  against  a  contractor  who 
had  built  a  workshop  for  him.  He  could  not 
recover  for  injuries  from  defects  unless  they 
were  hidden  and  the  contractor  knew  or 
ought  to  have  known  of  them,  and  he  (the 
assumed  plaintiff)  did  not  know  of  them,  and 
by  ordinary  diligence  could  not  discover 
them.  Likewise,  when  the  laborer,  instead 
of  working  for  himself  and  buying  his  tools, 
machines,  house,  etc.,  makes  a  contract  with 
his  master,  and  as  an  implied  incident  to  that 
contract  procures  the  bouse,  plant,  fellow 
servants,  tools,  machines,  and  other  instru- 
mentalities necessary  to  the  doing  of  the 
work,  this  contract  gives  him  no  higher  theo- 
retical right  as  to  the  condition  of  these 
things  than  he  would  have  if  he  had  obtained 
them  under  a  contract  of  purchase.  Hence 
we  say  that  the  servant  cannot  recover  from 
the  master  for  Injuries  arising  from  defects 
In  those  things  which  under  the  law  the 
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master  Is  to  famish  as  a  part  of  his  contract, 
unless  the  master  knew  or  ought  to  have 
known  of  the  defects,  and  unless  the  servant 
did  not  know  and  by  the  exercise  of  ordinary 
care  could  not  have  known  thereof.  Assump- 
tion of  the  risk — that  is  to  say,  the  risk  of 
using  the  master's  works,  ways,  servants, 
Instrumentalities,  etc..  In  the  condition  In 
which  the  servant  knows,  or  by  ordinary  care 
should  know  them  to  be — ^is  a  contractual 
Incident  Implied  by  the  law  from  the  very 
nature  of  the  contract  itself.  Being  a  con- 
tractual Implication,  it  may  be  destroyed  by 
an  express  agreement  to  the  contrary  or 
even  by  a  repugnant  implication  arising  from 
particular  extraordinary  transactions  or  com- 
munications between  the  parties.  For  an  ex- 
ample and  a  discussion  of  this  phase  of  the 
question,  see  Bush  ▼.  West  Yellow  Fine  Ca, 
2  Ga.  App.  295,  58  S.  E.  529.  The  action  of 
the  servant  against  the  master  for  Injuries 
received  through  defects  in  the  latter's  works, 
ways,  means,  instrumentalities,  etc.,  however, 
almost  invariably  sounds  in  tort  It  is  ele- 
mentary that  a  broken  duty  arising  from  a 
relation  created  by  contract  may  furnish  the 
basis  for  an  action  ex  delicto.  See  Civ.  Code 
1895,  {§  3807  (3),  3810;  LonlBviUe  &  N.  R.  Co. 
T.  Spinks,  104  Ga.  692,  30  S.  E.  968.  In 
such  cases  the  contract  tends  to  assist  in  de- 
fining the  duty,  and  frequently  limits  It  or 
the  right  to  sue  for  a  breach  of  it  when  other- 
wise there  would  be  no  such  limit  This 
principle,  that  a  right  of  action  ex  delicto, 
because  of  the  breach  of  a  duty  springing 
from  a  contractual  relationship,  is  subjected 
to  the  terms  of  the  contract  Is  familiar. 
For  example,  when  a  member  of  the  public 
makes  with  a  telegraph  company  a  contract 
for  the  transmission  of  a  message,  a  relation- 
ship arises  between  the  parties  and  a  public 
duty  on  the  company's  part  attaches  to  the 
transaction ;  and  for  the  breach  of  this  duty 
a  cause  of  action  ex  delicto  exists,  but  It 
may  be  modified  or  defeated  by  the  terms  of 
the  underlying  contract,  as,  for  instance,  by 
the  usual  stipulation  that  Immediate  notice  of 
the  damages  shall  be  given,  and  that  no  suit 
shall  be  brought  except  within  a  limited  pe- 
riod of  time. 

The  prime  gist  of  the  servant's  action 
against  the  master  is  very  much  akin  to 
that  in  cases  where  an  invited  visitor  comes 
upon  the  premises  of  another.  "The  duty 
of  a  master  to  use  ordinary  care  to  keep 
his  premises  and  to  conduct  his  business  in 
such  manner  that  his  servants  may  perform 
their  duties  in  safety  is  but  a  phase  of  the 
broader  and  more  anciently  recognized  doc- 
trine of  the  common  law  that  every  person 
who  expressly  or  impliedly  Invites  another  to 
come  upon  his  premises,  or  to  use  his  instru- 
mentalities, is  bound  to  use  ordinary  care 
to  protect  the  invited  person  from  injury." 
Seaboard  Air  Line  Railway  v.  Chapman,  4 
Oa.  App.  706,  62  S.  E.  488.  The  law  Im- 
plies an  Invitation  from  the  landowner  to 
come  upon  his  premises  as  to  every  one  with 


whom  he  has  such  business  relations  aa  to 
warrant  such  an  implication.  Mandeville 
Mills  V.  Dale,  2  Ga.  App.  607,  68  S.  E.  1060. 
We  have  shown  above  that  the  servant  has 
such  an  Interest  In  the  very  doing  of  the 
work  as  to  entail  responsibilities  and  as- 
sumptions upon  him.  The  master  also  has 
an  Interest  in  the  same  subject-matter.  The 
mle  that  an  invitation  to  use  the  propri- 
etor's premises.  Instrumentalities,  etc.,  will 
be  implied  where  he  assumes  such  a  rela- 
tion as  to  make  that  use  a  benefit  contem- 
plated by  him  in  assuming  the  relationship. 
Is  of  direct  application  when  a  master  hires 
a  servant  See  the  gaotatlon  from  Sweeny 
V.  Old  Colony  R.  Cp.,  02  Mass.  (10  Allen)  373, 
87  Am.  Dec.  644,  in  Mandeville  MUls  v.  Dale, 
supra.  Whenever  such  an  lnvitatio&  la  Im- 
plied, the  principle  contained  In  CIt.  Code 
1885,  I  3824  (a  common-law  principle),  be- 
comes applicable,  and  the  law  raises  against 
the  proprietor  immediately  the  duty  that 
he  shall  have  and  maintain  his  premises,  In- 
strimientallties,  etc.,  in  a  safe  condition  for 
the  purposes  contemplated  so  far  as  ordi- 
nary care  and  diligence  on  his  part  will  keep 
them  so.  It  Is  therefore  usually  stated  in 
general  terms  that  the  master  owes  to  the 
servant  the  duty  of  nalng  ordinary  care  to 
see  that  his  plant  is  safely  kept  and  main- 
tained, so  far  as  system  and  place  of  work, 
instrumentalities,  competency,  and  adequacy 
of  servants,  and  other  appurtenances  to  the 
doing  of  the  labor  are  concerned.  This  duty 
springing  as  it  does  from  a  relationship 
arising  by  contract  is  modified  and  limited 
by  the  terms,  express  and  Implied,  of  the 
contract  Itself.  Hence  assumption  of  risk 
is  always  a  good  defense  to  a  suit  for  a 
breach ,  of  this  general  duty,  whenever  ac- 
cording to  the  contract  and  the  Implied  obli- 
gations which  the  law  reads  into  it  the  serv- 
ant has  assumed  the  risk  of  working  in  or 
with  the  thing  that  has  caused  bis  hurt 

3.  We  come  now  to  the  defense  of  the 
servant's  contributory  negligence.  It  is  a 
rule  of  the  common  law  of  almost  universal 
application  that  a  plaintiff  loses  his  right 
to  claim  damages  (except  in  cases  where  the 
statute  provides  for  a  diminution  only  and 
allows  a  comparison  of  the  negligence  of  the 
respective  parties)  if  it  appears  that  his  own 
negligence  contributed  in  any  way  to  the 
bringing  about  of  the  injury,  notwithstand- 
ing that  negligence  of  the  defendant  may  be 
shown  also  to  have  been  a  proximate  cause. 
Contributory  negligence  may  consist  in  the 
plaintiff's  knowledge,  or  In  careless  ignorance 
of  existing  conditions  likely  to  subject  him 
to  risk  of  danger.  Hence  in  cases  where  the 
servant  has  entered  the  employment  knowing 
that  an  unsafe  condition  exists,  or  continues 
to  face  the  danger  when  he  has  discovered 
it  or  in  the  exercise  of  ordinary  care  should 
have  discovered  it  not  only  la  assumption 
of  risk  a  good  defense,  but  contributory  neg- 
ligence would  be  also.  There  are  cases 
where  under  the  contract  or  under  some  mu- 
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tual  abrogatltfn  of  the  usual  terms,  the  eerr- 
ant  has  not  assumed  the  risk  or  has  been 
relieved  of  It;  and  in  these  cases,  though 
the  defense  of  assumption  of  risk  Is  not 
open  to  the  defendant,  the  defense  of  con- 
tributory negligence  may  remain  so;  for  the 
defense  of  contributory  negligence  is  a  bar- 
rier which  the  law  itself  has  raised  as  a 
part  of  public  policy.  It  is  the  law  Itself 
that  closes  the  door  of  the  courts  to  those 
who  by  their  own  carelessness  have  occa- 
sioned their  own  hurt,  though  the  defendant 
sought  to  be  held  liable  may  also  have  been 
at  fault.  Bush  v.  West  Yellow  Pine  Co., 
supra.  It  is,  of  course,  contributory  negli- 
gence for  a  person  to  fall  to  use  ordinary 
care  to  avoid  the  consequences  of  another's 
negligence,  when  it  becomes  apparent  A 
risk  may  arise  which  the  servant  cannot 
fairly  be  said  to  have  assumed  and  which 
be  In  no  wise  contributed  to  bringing  about, 
a  risk,  however,  in  which  the  servant  might 
extricate  himself  from  danger  If  only  he 
should  use  ordinary  care.  In  such  a  case, 
If  he  falls  to  use  that  care  and  is  hurt,  the 
defense  of  contributory  negligence  is  applica- 
ble though  the  defense  of  assumption  of  risk 
would  not  be. 

4.  The  foregoing  discussion  is  elementary 
and  not  comprehensive.  We  have  endeavor- 
ed to  give  a  sectional  view,  so  to  speak,  of 
the  foundations  of  the  reciprocal  rights  and 
duties  of  the  parties  to  each  contract  of  em- 
ployment so  far  as  the  system  and  place  of 
work  and  the  appurtenances,  animate  and 
Inanimate,  are  concerned.  We  have  not  at- 
tempted to  display  the  whole  structure  that 
has  been  built  upon  these  foundations. 
There  are  many  subordinate  principles,  spe- 
cial applications,  and  corollary  doctrines  run- 
ning all  through  this  branch  of  the  law; 
but  all  these  trace  back  to,  are  founded  on, 
and  are  absolutely  governed  by,  these  fun- 
damentals. We  hope  that  we  have  made  it 
clear  that  assumption  of  risk  Is  a  defense 
which  arises  only  from  the  contract  that 
creates  the  relationship  essential  to  the  duty 
upon  the  breach  of  which  the  plaintiff's 
cause  of  action  rests.  Theoretically  speak- 
ing, contributory  negligence  has  no  different 
meaning  In  actions  by  the  servant  against 
the  master  from  that  which  It  universally 
has  In  suits  based  on  torts. 

These  foundations  of  liability  and  of  de- 
fense, when  reduced  to  final  analysis,  are 
but  phases  of  well-recognized  common-law 
principles.  If  we  bear  In  mind  that  assump- 
tion of  risk  finds  its  origin  In  the  law  of 
contract  and  is  governed  by  the  usual  canons 
of  construction  applicable  in  the  field  of  con- 
tract law,  and  that  contributory  negligence 
finds  Its  origin  in  the  law  of  torts  and  is 
governed  by  Its  cardinal  canons,  and  that 
both  defenses  may  arise  from  the  same  set 
of  circumstances,  though  they  do  not  neces- 
sarily do  so,  we  ought  to  be  able  to  deal  with 
them  without  confusion.    The  opening  state- 


ment in  Labatt's  wonderful  work  on  the 
Law  of  Master  &  Servant,  that  "the  doctrines 
which  define  the  extent-  of  a  servant's  right 
to  recover  damages  for  personal  injuries 
received  in  the  course  of  his  employment  rep- 
resent, broadly  speaking,  the  result  of  a  com- 
promise between  the  principle  that  a  servant 
agrees  to  assume  all  the  risks  Incident  to  the 
work  undertaken  by  him,  and  the  principle 
that  a  master  is  answerable  for  the  conse- 
quences of  any  negligent  acts  which  may  be 
committed  by  himself  or  his  agents,"  is  not 
strictly  accurate.  It  is  not  so  much  a  case  of 
compromise  as  It  Is  a  case  of  harmonious 
Joint  application  of  the  principles  of  tort 
and  contract  to  which  we  have  had  reference 
In  the  foregoing  discussion.  While  there  is 
no  reported  common-law  case  in  which  the 
servant  sued  the  master  for  injuries  receiv- 
ed pending  the  employment,  still  every  doc- 
trine applicable  to  this  (now  generally  con- 
sidered separate)  branch  of  Jurisprudence 
is  merely  some  familiar  common-law  prin- 
ciple adjusted  to  the  special  facts. 

5.  Under  the  allegations  of  the  petition 
before  us,  it  can  hardly  be  said  that  the 
plaintiff  assumed  the  risk  of  carrying  the 
ladle  of  hot  iron  without  the  assistance  of 
the  third  man.  Assumption  of  risk,  being 
contractual,  denotes  choice,  freedom  of  con- 
sent The  law  would  hardly  imply  against 
the  plaintiff  under  the  circumstances  detail- 
ed a  waiver  of  the  defendant's  breach  of 
duty  In  leaving  him  unaided  In  the  task  from 
the  fact  that  he  carried  the  ladle  for  the 
few  feet  that  Intervened  between  the  flask 
and  the  point  where  the  third  man  was 
called  away  before  be  attempted  to  put 
it  down,  instead  of  letting  it  fall  to  the 
ground  and  abandoning  it  immediately.  Be- 
fore we  can  infer  that  there  was  a  free 
choice,  it  must  appear  that  there  was  a 
reasonable  opportunity  to  choose. 

6.  Whether  the  defendant  was  guilty  of 
contributory  negligence  or  not  depends  upon 
whether  a  Reasonably  prudent  man  situated 
as  be  was  would  have  done  as  he  did  or  not 
Assumption  of  risk  respects  consent  the 
act  of  the  will.  Contributory  negligence 
respects  assent,  the  act  of  the  Judgment 
and  conduct  thereunder.  Burdick  on  Torts, 
170;  Davis  Coal  Co.  v.  Polland,  158  Ind. 
607,  62  N.  E.  492,  02  Am.  St  Rep.  319.  For 
a  discussion  of  the  difference  between  con- 
sent and  ass^it,  see  Williams  v.  Fain  & 
Stamps,  2  Ga.  App.  136,  58  S.  B.  307.  If 
he  went  on  with  the  attempt  when  prudence 
required  him  to  stop,  or  If  he  carelessly  or 
negligently  conducted  himself  pending  the 
dangerous  situation,  if  by  the  exercise  of 
ordinary  care  he  could  have  avoided  the  in- 
Jury,  he  was  guilty  of  contributory  negli- 
gence. The  liberal  attitude  which  the  court* 
assume  toward  men  when  confronted  with 
an  emergency  demanding  such  quick  action 
as  to  rob  the  Judgment  of  all  or  a  material 
part  of  Its  activity  requires  us  to  hold  that 
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the  plaintilTa  contribntory  negligence  under 
tbe   circumstances    alleged   is   peculiarly    a 
question  for  the  jury. 
Judgment  reversed. 


JACKSON  V.  STATE.    (No.  1,416.> 
(Coart  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

1.  USUBT  (8  31»)  —  USUBIOUS  ConTKACTS  — 

Baij:b  or  Propebtt. 

The  act  of  the  General  Assembly  approved 
August  15,  1908  (Acte  190S,  p.  83),  makes  it  a 
misdemeanor  "to  reserve,  charge  or  take  for 
any  loan  or  advance  of  money  •  •  *  any 
rate  of  interest  ^ater  than  five  per  cent,  per 
month,,  either  directly  or  indirectly,  by  way 
of  commission  for  advances,  discount,  exchange, 
the  purchase  of  salary  or  wages,  by  notarial  or 
other  fees,  or  by  any  contract,  or  contrivance  or 
device  whatever."  TTie  sole  purpose  of  the  act 
is  to  make  it  penal  "to  reserve,  cnarge,  or  take" 
interest  for  the  use  of  money  in  excess  of  5 
per  cent  per  month  under  any  contract  where 
the  relation  of  debtor  and  creditor  is  created  or 
survives.  The  absolute  sale  of  property  is  not 
included  within  the  terms  of  tbe  act. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dec. 
Dig.  f  31.*] 

2.  UsuBT  (J  31*)  —  Ububioub  Contbaotb  — 
Sales  of  Pbopebty. 

The  facts  set  out  in  the  accusation  show- 
ing a  real,  absolute,  and  unconditional  sale 
and  transfer  of  personal  prraerty,  where  no 
money  was  loaned  or  advanced,  where  the  pur- 
chase price  was  in  fact  paid,  and  no  interest 
was  "reserved,  charged  or  taken,"  the  trial 
court  erred  in  not  sustaining  the  demurrer  and 
quashing  the  accusation,  and  the  judge  of  the 
superior  court  erred  in  not  grantmg  the  writ 
of  certiorari. 

[Ed.  Note.— For  "other  cases,  see  Usury,  Dec. 
Dig.  I  31.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Bills,  Judge. 

R.  R.  Jackson  was  convicted  In  the  crim- 
inal court  of  Atlanta  for  a  violation  of  Act 
Aug.  15,  1908  (Acts  1908,  p.  83),  making  It  a 
misdemeanor  to  charge  a  greater  rate  of  In- 
terest than  5  per  cent  per  month  on  a  loan. 
He  thereupon  presented  his  petition  for  cer- 
tiorari to  the  judge  of  superior  court,  which 
was  refused,  and  he  brings  error.    Reversed. 

Rosser  &  Brandon,  J.  D.  Kilpatrick,  and  R. 
B.  Blackburn,  for  plaintiff  in  error.  Lowry 
Arnold.  Sol.,  C.  D.  Hill,  Sol.  Gen.,  and  D.  K. 
Johnston,  for  tbe  State. 

HILL,  C.  J.  Jackson  was  tried  and  con- 
victed In  the  criminal  court  of  Atlanta  for  a 
violation  of  the  act  approved  August  15, 
1908  (Acts  1908,  p.  83).  He  thereupon  pre- 
sented his  petition  for  certiorari  to  tbe  judge 
of  the  superior  court  of  Fulton  county.  The 
writ  was  refused,  and,  the  judgment  refusing 
the  writ  of  certiorari.  Is  brought  to  this 
court  for  review.  The  act  In  question  la  en- 
titled "An  act  to  make  It  a  misdemeanor  to 
charge  any  rate  of  Interest  greater  than  five 
per  cent  per  month,  either  directly  or  Indi- 
rectly, and  for  other  purposes."    In  the  body 


of  the  act  It  Is  pro<rIded  that  'it  shall  b« 
a  misdemeanor  *  »  »  for  any  person 
•  •  •  to  reserve,  charge,  or  take  for  any 
loan  or  advance  of  money  •  •  •  any  rate 
of  Interest  greater  than  fire  per  cent  per 
month,  either  directly  or  Indirectly,  by  way 
of  commission  for  advances,  dlscotmt,  ex- 
change, the  purchase  of  salary  or  wages,  by 
notarial  or  other  fees,  or  by  any  contract,  or 
contrivance,  or  device  whatever." 

The  first  count  In  the  accusation  sets  out 
In  substance  the  following  as  constituting  a 
yiolation  of  the  statute:  On  August  19,  1908, 
J.  D.  Lindsay  made  a  written  application  to 
sell  to  Jackson  an  account  due  Lindsay  by 
the  Southern  Railway  Company  for  wages 
or  salary  at  that  time  due  and  already  earn- 
ed by  Lindsay  In  tbe  capacity  of  coal  crane 
engineer.  In  this  application  Lindsay  war- 
ranted, In  order  to  induce  Jackson  to  pur- 
chase the  account,  first,  that  he  was  employed 
by  the  Southern  Railway  Company  as  a  coal 
crane  engineer  during  the  month  of  July, 
1908;  second,  that  whUe  so  employed  he 
earned  as  salary  $58.06;  third,  that  there 
were  no  offsets  or  counterdalms  against  this 
salary  or  wage  account;  fourth,  that  there 
were  no  orders,  drafts,  garnishments,  or 
judgments  outstanding  In  any  way  affecting 
the  account ;  and,  fifth,  that  the  account  was 
just,  true,  and  unpaid,  and  had  not  thereto- 
fore been  sold  or  transferred.  In  tbe  written 
application  it  was  alleged  by  Lindsay,  first, 
that  tbe  transaction  between  himself  and 
Jackson  was  an  absolute  and  unconditional 
sale,  and  not  a  loan  or  advance  of  money, 
nor  a  discount ;  second,  that  be,  Lindsay,  the 
seller  of  said  account,  was  not  a  debtor  to 
Jackson,  the  purchaser  of  the  account ;  third, 
that  the  transaction  was  an  original  one,  and 
was  not  a  renewal  or  an  extension  of  any 
kind.  It  was  also  agreed  by  Lindsay  In  his 
application,  first,  that  he  would  take  as  the 
purchase  price  for  tbe  account  offered  for 
sale  $52 ;  second,  that  he  antboriEed  Lindsay, 
the  purchaser  of  the  account.  In  his  name  and 
stead  and  as  his  attorney  In  fact,  to  collect 
the  account  and  to  sign  any  and  all  checks, 
receipts,  and  acquittances  necessary  and 
proper  to  be  signed  In  order  to  collect  the 
account  Upon  an  acceptance.  In  writing,  by 
Jackson  of  Lindsay's  proposition,  Lindsay 
made  to  Jackson  a  written  transfer  of  tbe 
account  referred  to  In  substance  as  follovre: 
"In  consideration  of  the  sum  of  $52.70  cash 
in  hand  paid,  tbe  receipt  of  which  Is  hereby 
acknowledged,  I  hereby  sell,  transfer,  and 
assign  to  R.  R.  Jackson  •  *  *  my  account 
for  salary  or  wages,  already  by  me  earned, 
and  amounting  to  $58.06,  and  due  me  by  the 
Southern  Railway  Company.  •  •  •  This 
Is  an  absolute  and  unconditional  sale  of  the 
accoimt,  and  is  not  a  loan  or  advance  of 
money,  and  is  not  a  discount  I  am  not  a 
debtor  to  the  purchaser.  This  is  an  orig- 
inal transaction,  and  not  a  renewal  or  ez- 
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tension  of  any  kind."  (Here  follow  state- 
ments and  warranties  similar  to  those  con- 
tained in  the  foregoing  application  made  hy 
Lindsay  to  Jadcson.)  After  consnmmating  the 
above  contract,  Jaclcson  on  August  21,  1908, 
in  Fulton  county,  presented  to  the  Southern 
Railway  Company  the  transfer  and  assign- 
ment above  stated,  and  received  from  that 
company  $58.06,  being  the  amount  due  by  it 
to  Lindsay  for  wages  earned  during  the 
month  of  July,  1908.  The  second  count  of 
the  accusation  is  in  all  respects  similar  in 
its  allegations  to  the  first  count,  except  that 
in  this  count  it  is  alleged  that  Lindsay  sold 
to  Jackson  a  promissory  note  made  by  one 
A.  S.  Bond,  dated  August  18,  1908,  and  pay- 
able on  or  before  August  26,  190S,  to  Lindsay, 
the  note  being  in  the  usual  form,  with  inter- 
est from  maturity  at  8  per  cent,  including 
10  per  cent,  attorney's  fees.  If  collected  by 
law  or  through  an  attorney.  It  is  alleged 
that  the  consideration  wlilch  Jackson  paid  to 
Lindsay  for  this  note  was  $8  In  cash,  and 
that  Jackson  collected  from  the  maker  of 
the  note  $10  in  payment  thereof. 

The  defendant  filed  a  demurrer  to  both 
counts  of  the  accusation  on  the  ground  that 
no  offense  was  charged  therein,  and  that  the 
acts  of  the  defendant  as  therein  alleged  were 
not  within  the  prohibition  of  the  statute 
upon  which  the  accusation  was  framed.  Oth- 
er grounds  of  the  demurrer  make  an  attack 
upon  the  constitutionality  of  the  act  in  ques- 
tion for  various  reasons.  The  view  that  we 
take  of  the  case  makes  it  unnecessary  to  set 
out  these  objections.  The  court  overruled  the 
demurrer,  and  the  defendant  was  thereupon 
tried  by  the  presiding  Judge  without  the  in- 
tervention of  a  Jury  on  an  agreed  statement 
of  facts,  and  found  guilty  on  both  counts. 
In  the  agreed  statement  of  facts  it  is  express- 
ly stipulated  that  the  allegations  set  out 
In  the  first  and  second  counts  of  the  accusa- 
tion speak  the  truth  of  the  transactions.  The 
controlling  question  presented  for  the  de- 
cision of  this  court  is  as  to  tlie  correctness 
of  the  Judgment  overruling  the  demurrer. 

The  allegations  of  the  accusation  in  the 
first  count,  tersely  stated,  show  that  the  de- 
fendant bought  from  the  prosecutor  an  ac- 
count for  wages  which  had  been  earned  by 
the  prosecutor  as  an  employe  of  the  South- 
ern Railway  C!ompany,  the  purchase  being 
for  the  stipulated  price  which  was  paid  in 
cash  to  the  prosecutor  as  the  seller  of  the 
account,  and  that,  in  consideration  of  the 
payment  of  this  sum,  the  account  was  duly 
transferred  in  writing  by  the  prosecutor  to 
the  defendant  The  allegations  in  the  second 
count  of  the  accusation  show  an  exactly  sim- 
ilar transaction,  except  that  the  subject-mat- 
ter of  the  sale  therein  described  was  a  prom- 
issory note  payable  to  the  prosecutor.  Both 
the  account  and  ttie  note  were  purchased  by 
the  defendant  for  sums  less  than  their  face 
value  by  more  than  5  per  cent  It  will  be 
Been  that  there  is  no  allegation  that  either 
transaction  was  other  than  the  facts  as  set 


out  purport  It  is  not  alleged  that  either 
transaction  was  a  pretense  or  subterfuge  to 
cover  usury;  and  therefore,  for  the  purpose 
of  deciding  the  questions  made  by  the  de- 
murrer, we  treat  the  transactions  described 
in  the  accusation  as  genuine  transfers  of  the 
account  and  the  note  as  made  by  the  prose- 
cutor to  the  defendant  in  good  faith  and 
based  upon  a  valuable  consideration.  Does 
the  act  of  1006  make  criminal  bona  fide 
transfers  of  accounts  for  wages  due  and 
earned  at  the  date  of  the  transfer,  or  the 
transfer  of  promissory  notes?  In  construing 
the  act  In  question,  the  caption  or  title 
thereof  illustrates  the  legislative  intent 
United  States  v.  Palmer,  8  Wheat  631,  4 
L.  Ed.  471;  Etowah  Milling  C!o.  T.  Crenshaw, 
116  Ga.  406,  42  S.  El  700.  The  Caption  of 
the  act  is  as  follows:  "To  be  entitled  an 
act  to  make  It  a  misdemeanor  to  charge  any 
rate  of  Interest  greater  than  five  per  cent 
per  month,  either  directly  or  indirectly,  and 
for  other  purpoaes."  There  is  certainly  no 
intimation  In  the  language  of  this  caption  of 
a  legislative  Intent  to  make  penal  the  pur- 
chase of  personal  property  or  choses  in  ac- 
tion under  any  circumstances  or  at  any  price 
no  matter  how  low.  The  misdemeanor  in- 
dicated by  the  title  of  the  act  is  the  reserv- 
ing, charging,  or  talcing  of  usury  or  excessive 
interest  for  money  loaned  or  advanced  at  a 
greater  sum  than  6  per  cent  per  month.  In 
a  bona  fide  sale  and  transfer  of  property  for 
a  cash  consideration  there  is  no  interest  or 
usury,  and  the  relation  of  debtor  and  creditor 
is  not  created,  and  does  not  survive  the 
transaction.  Only  when  the  relation  of  debt- 
or and  creditor  exists  can  the  question  of  in- 
terest excessive  or  otherwise,  arise. 

The  use  of  the  general  words  "and  for 
other  purposes"  does  not  authorize  the  In- 
troduction in  the  body  of  the  act  of  a  new 
subject-matter.  The  title  of  an  act  should 
state  in  a  brief  and  comprehensive  form 
the  purposes  of  the  act  and  the  subject-mat- 
ter to  be  dealt  with,  and  the  words  "and  for 
other  purposes,"  contained  in  the  title,  re- 
late only  to  those  provisions  in  the  Ixxly  of 
the  act  which  are  germane  and  pertinent  to 
the  general  subject-matter.  Banks  v.  State, 
124  Ga.  16,  62  S.  B.  74,  2  L.  R.  A.  (N.  S.) 
1007.  In  the  apt  and  forceful  language  of 
the  learned  counsel  for  the  plaintiff  In  error, 
"the  prohibition  of  sale,  whether  of  personal 
property  or  choses  in  action,  is  not  germane 
In  the  sense  in  which  that  word  is  used  In 
decisions  on  the  general  subject-matter  of 
prohibition  of  excessive  interest  There  Is 
no  possitde  relationship  between  sales  and 
the  talcing  of  interest  moderate  or  excessive. 
The  very  mention  of  the  'one  excludes  the 
other.  In  legal  geography  the  boundary  of 
the  one  does  not  overlap  that  of  the  other." 
The  words,  "and  for  other  purposes,"  which 
occur  In  the  title  of  the  legislative  act,  do 
not  constitute  a  dragnet  cast  by  the  Legis- 
lature for  the  purpose  of  catching  all  kinds 
of  fish,  but  only  a  precautionary  net  for  the 


Digitized  by 


Google 


728 


62  SOUTHKASTERN  REPORTEU. 


(Ga. 


purpose  of  holding  morer  securely  the  one 
fish  caught  To  make  this  matter  perfectly 
plain,  the  Constitution  of  our  state  declares 
that  "no  law  or  ordinance  shall  pass  which 
refers  to  more  than  one  subject-matter,  or 
contains  matter  different  from  what  is  ex- 
pressed in  the  title  thereof."  OlT.  Code  1S95, 
S  5771.  Giving  these  words  their  widest  le- 
gal significance,  therefore,  there  Is  in  the  ti- 
tle of  the  act  in  question  but  one  general 
subject-matter,  to  wit,  the  making  penal  the 
taking  of  axcesslve  interest,  directly  or  in- 
directly, or  by  any  contrivance,  devise,  or 
subterfuge  whatsoever.  The  body  of  the  act 
makes  It  a  misdemeanor  for  "any  person 
♦    •    ♦    to  reserve,  charge,  or  take  for  any 


loan  or  advance  of  money     • 


any 


rate  of  interest  greater  than  five  per  cent 
per  month  either  directly  or  Indirectly,  by 
way  of  commission  for  advances,  discount, 
exchange,  purchase  of  salary  or  wages,  by 
notarial  or  other  fees,  or  by  any  contract, 
contrivance,  or  device  whatever."  Now,  the 
use  of  the  words  "the  purchase  of  salary  or 
wages,"  in  the  body  of  this  act  under  which 
the  accusation  was  evidently  framed,  was 
not  intended  to  prohibit  the  purchase  of  sal- 
ary or  wages  legally  capable  of  being  sold, 
however  low  might  be  the  price  paid  there- 
for. 

There  is  nothing  whatever  In  the  allega- 
tions of  the  accusation  indicating  that  Jack- 
son made  to  the  prosecutor  any  loan  or  ad- 
vance of  money,  or  that  the  transaction  de- 
scribed in  the  accusation  was  any  subter- 
fuge for  what  was  In  reality  a  loan  of  mon- 
ey, or  that  the  transaction  therein  describ- 
ed was  any  contrivance  or  device  to  cover 
usury.  Neither  is  there  In  any  of  the  allega- 
tions of  the  accusation  any  suggestion  that 
such  was,  in  fact  the  case.  The  only  con- 
struction which  can  be  legitimately  placed 
upon  the  allegations  set  out  in  the  accusation 
as  descriptive  of  the  transactions  between  the 
defendant  and  the  prosecutor  Is  that  there 
was  a  bona  fide  sale  by  the  prosecutor  to  the 
defendant  of  his  property  for  a  valuable  con- 
sideration. The  prosecutor,  as  the  seller  of 
the  account  and  the  note,  parted  absolutely 
with  the  title  for  a  money  consideration 
which  he  then  and  there  received  without  any 
condition  and  without  any  obligation  to  re- 
pay. It  Is  perfectly  clear  that  the  Legisla- 
ture intended  only  to  prohibit  and  to  make 
penal  the  taking  of  usurious  Interest  greater 
tlian  5  per  cent  per  month  by  whatever 
means  such  usury  or  excessive  interest  might 
be  taken,  whether  "by  way  of  commissions 
for  advances,  discounts,  exchange,  the  pur- 
chase of  salary  or  wages  by  notarial  or  other 
fees."  It  is  only  when  these  things,  other- 
wise legitimate  and  valid,  are  used  as  de- 
vices for  the  exaction  of  usury  beyond  this 
fixed  amount  that  they  fall  within  the  pro- 
hibition of  the  act  The  Legislature  never 
intended  to  revolutionize  the  general  law  on 


the  subject  of  sales  of  property,  or  the  right 
of  every  man  to  sell  what  he  owned  for  any 
price  be  desired,  or  to  prohibit  any  man  from 
bnying  any  sort  of  proiierty  for  any  price  for 
which  he  could  pmrchase  it  "The  policy  of 
our  law  Is  against  restrictions  upon  the 
alienation  of  property.  It  is  woven  in  the 
warp  and  woof  of  all  of  our  laws,  concerning 
the  disposition  of  property,  that  an  adult 
shall  be  unrestricted  In  the  disposition  of  his 
property."  Singleton  v.  Close,  130  Ga.  720. 
61  S.  E.  724.  And  Justice  Speer  In  the  case 
of  Lamar  v.  Jennings,  69  Oa.  392,  declares- 
that  any  "restriction  upon  the  free  aliena- 
tion of  property  by  the  owner  is  contrary  to 
public  policy."  The  assignment  of  his  earn- 
ed wages  by  the  prosecutor  to  the  defend- 
ant described  in  the  first  count  of  the  accusa- 
tion, has  been  expressly  authorized  by  the 
act  of  1901  (Acts  1904,  p.  79),  and  the  trans- 
fer of  the  note  described  in  the  second  count 
of  the  accusation  is  fully  within  the  terms 
of  section  3077  of  the  Civil  Code  of  1895, 
which  provides  "that  all  choses  in  action 
arising  upon  contract  may  be  assigned  so  as 
to  vest  the  title  in  the  assignee."  But  we 
deem  it  profitless  to  extend  this  discussion. 
The  whole  matter  may  be  summed  up  In  the 
statement  that  it  never  entered  Into  the  mind 
of  the  Legislature  to  conceive  that  the  stat- 
ute which  has  for  its  sole  purpose  to  make 
it  a  misdemeanor  to  reserve,  charge,  or  take 
for  any  loan  or  advance  of  money  a  rate  of 
interest  greater  than  6  per  cent,  per  month, 
either  directly  or  Indirectly,  under  pretense 
or  guise  of  a  purchase  of  salary  or  wages,  or 
by  any  contract,  contrivance,  subterfuge,  or 
device  whatever,  could  possibly  be  construed 
as  restricting  the  fundamental  right  of  the 
citizen  to  make,  by  sale  or  transfer,  a  free 
disposition  of  his  property. 

For  these  reasons,  we  think  that  the  de- 
murrer should  have  been  sustained  and  the 
accusation  quashed  by  the  trial  court;  and 
the  writ  of  certiorari  should  have  been 
granted.  This  decision  makes  it  unnecessary 
to  certify  to  the  Supreme  Court  the  con- 
stitutional questions  made  In  the  record. 

Judgment  reversed. 


BENDROSS  V.  STATE.     (No.  1,408.) 
(Court  of  Appeals  of  GeoiKia.    Nov.  10,  1908.) 

1.  SnNOAY  (J  13*)— Vamditt  of  Cortraots 

— CONTBACT  FOB  SEBVICES. 

A  contract  between  employer  and  laborer 
that  the  laborer  will  work  in  the  employer's  reg- 
ular business  is  void  if  made  on  Sanday. 

[Ed.  Note.— For  other  cases,  gee  Sanday,  Cent 
Dig.  {  36 ;   Dec.  Dig.  {  13.*] 

2.  Masteb  and    Sebvant   (8   67»)— Fbaudu- 

LENT    CONTBACTS    FOB    SXBVICES  —  CBIKINAL 

PBosEctrnoNS. 

Such  a  Sunday  contract  will  not  snpBort  a 
prosecution  under  the  act  of  August  15,  1903 
(Laws  Ga.  1903,  p.  90),  especially  where  no 
novation  of  it  has  come  about  by  affirmative  ac- 
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tion  ondM  H  on  any  Mcular  day.  A, contract 
with  a  minor  ia  not  void,  but  is  binding  until 
repudiated.  An  illegal  Sunday  contract  is  void, 
and  is  not  enforceable  until  ft*  terms  bare  be- 
come binding  by  something  afBrmativ«ly  done  by 
way  of  novation  on  a  secular  day.  Se«  Calhoun 
v.  Phillipe,  87  Ga.  483,  13  S.  E.  593.  By  this 
difference  this  case  is  distinguished  from  Vin- 
son ▼.  State,  124  Ga.  19,  52  8.  E.  79,  and  An- 
thony V.  State,  126  Ga.  632,  55  S.  E.  479. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  t  67.*] 

3.  Cbimihai.  Law  (S  814*)— TmaIt-Inbtbuc- 

TIONB. 

It  is  error  to  charge  the  jury  that  the  de- 
fendant   admits    an    essential    element    of    the 
state's  case  which  he  has  not  in  fact  admitted. 
[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  t  1985 ;  Dec.  Dig.  {  814.*] 

4.  Fbax;dui.ert    Comtbacts   roB   Sebvicks— 
Cbivinai.  Pbobeoutions. 

Except  as  herein  indicated,  the  conviction  is 
sustainable. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Miller  County; 
C.  C.  Bush,  Judge. 

Ylnce  Bendross  was  convicted  of  procnrlng 
money  on  a  contract  for  services  with  Intent 
to  defraud.  In  violation  of  Act  Ang.  15,  1903 
(Laws  1903,  p.  90),  and  he  brings  error.  Re- 
versed. 

W.  I.  Geer,  for  plaintiff  In  error.  N.  L. 
Stapleton,  Sol.,  for  the  State. 

POWELL,  J.     Judgment  reversed. 


LEAKE  V.  J.  R.   KING  DRY  GOODS  CO. 

(No.   1,012.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

1.  Evidence  (§  588*)— Witnesses  (S  360*)— 
Tbiai,  (}  68*)— Cbedibilitt  —  Filing  Pau- 
PBB  Affidavit— RiQHT  to  Rbbttt  Discbbd- 
ITINO  Evidence— Reopening  Case  fob  Ad- 
ditional Evidence. 

The  fact  that  one  who  has  been  shown  to 
be  the  owner  of  valuable  pr(^>erty  has  appealed 
upon  an  affidavit  in  forma  i>auperi8  is  a  cir- 
cumstance which  may  be  considered  by  the 
jury  in  determiniug  as  to  the  affiant's  credibil- 
ity as  a  witness  in  the  case. 

(a)  Where,  in  order  to  discredit  such  a  party 
as  a  witness,  it  is  sought  to  disprove  the  state- 
ments of  his  pauper  affidavit  by  testimony  that 
he  is  the  owner  of  valuable  property,  and  is 
fully  able  to  pay  the  costs,  he  has  the  right  to 
rebut  such  testimony  by  proof  of  the  truth  of 
his  affidavit. 

(b)  It  is  a  matter  within  the  discretion  of  the 
trial  judge  whether,  after  the  testimony  has 
been  closed,  the  case  shall  be  reopened  for  the 
purpose  of  allowing  testimony  upon  this  as 
upon  any  other  point  in  the  case,  and  this  dis- 
cretion is  not  abused  by  the  refusal  to  open  the 
case  during  the  argument  for, the  purpose  of 
proving  by  parol,  instead  of  by  written  evi- 
dence of  title  (which  is  not  shown  to  be  either 
lost  or  destroyed),  that  the  party  whose  cred- 
ibility is  attacked  had  parted  with  the  title  to 
certain  realt?  which  had  previously  been  al- 
luded to  in  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Blvidence, 
Cent.  Dig.  $  2437;  Dec.  Dig.  J  588;*  Wit- 
nesses, Cent  Dig.  U  1105.  Ilfi6;  Dec.  Dig.  { 
360:*  Trial,  Cent  Dig.  |  160;  Dec.  Dig.  | 
68.*] 


2.  Evidence  H  315*)— ;Heabsat. 

While  hearsay  testimony  is  sometimes  com- 
petent as  explanatory  of  conduct,  the  statement 
of  a  husband  (who  was  not  shown  by  the 
testimony  to  be  the  agent  of  his  wife)  that  "the 
account  was  his  wife's  account"  should  have 
been  excluded,  especially  in  view  of  the  fact 
that  this  statement  was  made  several  months 
after  the  purchase  of  the  articles  embraced  in 
the  account,  and  could  not  in  any  sense  be 
considered  as  a  part  of  the  res  gestffi  of  the 
purchase. 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1180;    Dec.  Dig.  |  315.*) 

8.  Pabeht  and  Child  (J  3*)- Liabiutt  or 

Wife  fob  Contbacts  of  Child. 

In  the  absence  of  express  assumption  of 
liability  therefor,  a  wife  who  is  living  with  her 
husband  is  not  liable  for  any  contract  of  their 
minor  child.  If  the  indebtedness  created  by  the 
child  be  fornecessaries,  the  husband  and  father 
may  for  that  reason  be  liable,  but  the  mother, 
while  she  is  a  feme  covert,  cannot  be  held  there- 
for, unless  she  so  contracts  to  l>e  bound.  The 
evidence  showing,  without  contradiction,  that 
a  portion  of  the  account  for  which  the  verdict 
was  rendered  in  favor  of  the  plaintiff  was  pur- 
chased by  the  daughter  of  the  defendant  without 
the  defendant's  authority,  and  upon  the  credit 
of  the  daughter  herself,  a  new  trial  should  have 
been  granted. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  {  3.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  County; 
Qeo.  F.  Oober,  Judge. 

Action  by  the  J.  R.  King  Dry  Goods  Com- 
pany against  Mrs.  J.  P.  Leake.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

J.  E.  Mozley,  for  plaintiff  in  error.  GrlfBn 
&  Attaway,  for  defendant  In  error. 


RUSSELLk  J.  The  plaintiff.  In  the  court 
below  brought  suit  against  Mrs.  Leake  upon 
an  account  for  certain  dry  goods  sold  to 
ber  and  to  her  daughter.  It  does  not  ap- 
pear whether  the  daughter  was  of  full  age 
or  a  minor  at  the  time  she  purchased  a  por- 
tion of  the  goods,  but  It  Is  undisputed  that 
the  defendant  Is  a  married  woman,  living 
with  her  husband,  the  child's  father.  The 
Jury  rendered  a  verdict  In  favor  of  the  plain- 
tiff for  the  full  amount;  whereupon  the  de- 
fendant moved  for  a  new  trial.  Tbe  motion 
for  new  trial  was  based  upon  the  general 
grounds  and  upon  certain  objections  to  the 
testimony,  and  exception  is  also  taken  to  the 
ruling  of  the  court  upon  the  argument  of 
plalntUTs  counsel. 

1.  Counsel  for  the  plaintiff  In  his  conclud- 
ing argument  stressed  the  point  that  the  de- 
fendant had  filed  a  pauper  affidavit,  although 
she  owned  and  was  living  in  a  $5,000  man- 
sion on  Church  street.  In  the  dty  of  Mariet- 
ta. Counsel  for  the  defendant  objected  to 
this  argument,  and  asked  the  court  to  order 
It  stopped,  for  tbe  reason  that  this  line  of 
argument  was  Improper  and  unfair.  This 
motion  the  court  overruled.  Counsel  for  the 
defendant  thereupon  asked  the  court  to  allow 
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him  to  reopen  the  case  and  reintroduce  Mrs. 
Leake,  and  to  show  by  ber  that  the  house 
and  lot  referred  to  by  counsel  for  the  plain- 
tiff had  long  since  passed  out  of  ber,  and 
that  the  same  was  incumbered  with  a  loan 
deed  in  faror  of  W.  S.  N.  Neal  for  an  amount 
almost  equal  to  the  entire  value.  The  court 
asked  the  defendant's  counsel  if  he  had  the 
deed  passing  the  title  out  of  the  defendant  in 
court  He  answered  that  he  had  not  There- 
upon the  court  OTermled  the  motion  to  re- 
open the  case  and  to  allow  the  movant  to 
testify  that  she  had  deeded  the  property  to 
secure  a  loan. 

We  cannot  say  that  the  court  erred  in  the 
ruling  complained  of  In  this  ground  of  the 
motion  for  new  trial.  It  appears  from  the 
record  that  a  witness  for  the  plaintiff,  with- 
out any  objection  being  made  to  the  compe- 
tency of  such  evidence,  had  testified  that  the 
defendant  owned  the  dwelling  bouse  worth 
between  |4,000  and  $5,000,  and  it  also  ap- 
pears that  the  defendant  appealed  her  case 
in  forma  pauperis.  The  pauper  affidavit  cou- 
fltltuted  a  part  of  the  pleadings  in  the  case, 
and  was  for  the  Inspection  of  the  Jury;  and, 
while  no  one's  rights  should  be  prejudiced  in 
the  slightest  degree  by  his  poverty.  If  he, 
Indeed,  be  poor,  still,  if  one  who  has  con- 
siderable property  nevertheless  flies  a  pau- 
per affidavit,  the  Jury  may  consider  this 
circumstance  (apparently  contradictory)  as 
affecting  the  credit  of  the  witness.  In  other 
words,  a  witness  who  would  swear  falsely 
to  an  affidavit  in  forma  pauperis,  when,  In 
fact,  the  witness  is  able  to  pay  the  costs, 
may  thereby  be  discredited  in  the  eyes  of 
the  Jury.  We  think,  therefore,  that  the 
court  properly  overruled  the  objection  to  the 
argument  of  the  plaintiff's  counsel.  But, 
while  this  Is  true,  the  defendant  had  the 
light  to  .show,  if  she  could,  that  the  affidavit 
in  forma  pauperis  was  the  truth,  and  that 
the  property  referred  to  In  the  testimony 
was  Incumbered  to  the  full  amount  of  its 
value,  or,  indeed,  was  not  her  property  at 
all.  The  court  recognized  this  by  asking  if 
the  deed  evidencing  a  transfer  of  title  was 
in  court,  but,  when  the  counsel  replied  that 
It  was  not,  the  Judge  refused  to  reopen  the 
«ase  for  the  purpose  of  allowing  parol  tes- 
timony upon  the  subject.  In  this  we  think 
the  ruling  of  the  court 'was  again  correct. 
After  the  evidence  has  been  dosed.  It  is 
wholly  within  the  discretion  of  the  trial 
Judge  whether  the  case  shall  be  reopened 
for  the  Introduction  of  additional  testimony 
which  may  have  been  overlooked.  In  this 
case  the  Judge  did  not  abuse  his  discretion 
because  be  first  satisfied  himself  that  the 
written  muniment  of  title  was  not  In  court, 
and  the  parol  evidence  of  Mrs.  Leake  that 
she  had  deeded  the  property  to  W.  S.  N. 
Neal  was  clearly  Incompetent  and  inadmis- 
sible. 

2.  We  think  the  objection  to  the  testimony 


of  3.  R.  King  that  Mr.  Leake  said  the  ac- 
count was  his  wife's  account,  but  that,  if  he 
(King)  would  make  It  out  and  said  it  to 
Urn,  he  would  pay  It,  was  well  taken.  This 
testimony  was  clearly  hearsay.  Hearsay 
testimony  is  admissible  in  certain  instances 
as  explanatory  of  conduct  In  the  present 
Instance  it  could  not  perform  that  office. 
The  suit  was  not  against  Mr.  Leake,  but 
agralnst  his  wife.  If  he  was  her  agent  and 
if  that  fact  appeared  plainly  from  the  testi- 
mony, the  principal  would  be  bound  by  his 
statements  only  so  far  as  pertinent  thereto, 
and,  if  made  in  the  course  of  the  transaction 
under  consideration,  dum  fervet  opus.  His 
statement  In  such  event  would  be  admissible 
then  as  part  of  the  res  gestae  of  the  transac- 
tion. Here  was  an  account,  however,  every 
item  of  which  had  been  purchased  some  time 
previously,  not  by  Mr.  Leake,  the  agent  but 
by  Mrs.  Leake  herself  and  by  their  daughter. 
The  statement  of  the  account  had  been  for- 
warded several  times,  and  several  months 
had  elapsed.  The  issue  in  the  case  was 
whether  the  husband  or  the  wife  was  the 
real  debtor.  Certainly  the  voluntary  state- 
ment of  the  husband  (which  naturally  was 
prejudicial  to  the  defendant)  that  it  was 
his  wife's  account  could  not  be  considered 
as  a  statement  made  by  him  as  an  agent 
dum  fervet  opus,  or  as  tieing  in  any  better 
position  than  that  ordinarily  occupied  by 
hearsay,  which  generally  is  without  proba- 
tive value.  The  objection  to  this  testimony 
should  have  been  sustained. 

3.  Upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  a  new  trial  should 
have  been  granted;  for,  if  the  plaintiff  was 
entitled  to  recover,  the  recovery  was  too 
large.  It  appears  without  contradiction  in 
the  evidence  tliat  items  of  the  account 
amounting  to  $27.85  were  purchased  by  a 
daughter  of  the  defendant  Not  only  so,  bat 
the  plaintiff  sent  three  statements  of  the 
account  to  this  daughter,  made  out  in  her 
own  name,  and  Mr.  King,  of  the  plaintiff 
company,  testified  that  he  sold  her  the  goods. 
It  may  be  Inferred  from  the  fact  that  the 
statements  were  sent  to  her  that  perhaps  the 
daughter  is  of  full  age.  If  so,  no  liability 
would  attach  to  Mrs.  Leake  by  reason  of  the 
relationship.  But  if  the  daughter  is  a  minor, 
and  if  the  articles  furnished  were  necessa- 
ries, there  being  no  evidence  that  Mrs.  Leake 
authorized  her  daughter  to  buy  any  of  these 
articles,  liability  for  them  would  attach,  not 
to  the  mother,  but  to  the  father. 

Judgment  reversed. 


E:BERHART  t.   state.     (No.  1,401.) 
(Conrt  of  Appeals  of  Qeorgia.    Nor.  10,  1908.) 
Cbivinai.  Law  (|  SO*)— JxniisnicrnoN  —  Fkl- 

ONT. 

Where  the  defendant  was  tried  and  con- 
victed in  the  city  court  of  Hall  county  on  an 
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indictment  for  the  offense  of  pointing  a  pistol 
«t  another,  the  andiq)ated  evidence  on  liis  trial 
showing  that  the  act  of  pointins  a  pistol  was 
simply  a  part  of  and  preceded  ue  consummat- 
ed act  of  shooting  at  another,  or  assault  with 
intent  to  mnrder,  the  city  court  was  without 
jnrisdicticMi  to  try  the  case,  as  the  misdemeanor 
was  merged  into  the  felony.  The  refusal  to 
grant  a  new  trial  is  therefore  reversed,  with 
directions  tliat  the  Judge  of  the  city  court  com- 
mit the  defendant  to  abide  the  further  action 
of  the  grand  jury.  Harris  v.  State,  3  Oa. 
App.  467.  60  S.  E.  127:  Ogleslty  v.  State,  1 
«a.  App.  196,  67  S.  B.  9S8. 

[GSd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  |§  32-34;    Dec.  Dig.  I  80.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Hall;  J.  C. 
Boone,  Judge. 

Gower  Eberbart  was  convicted  of  point- 
ing a  pistol  at  another  In  the  city  court,  and 
hrings  error.    Reversed. 

B.  P.  Galllard,  Jr.,  for  plaintiff  In  error. 
Fletcher  M.  Johnson,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  reversed. 


GROVES    ▼.    SEXTON.      (No.    1,805.) 
<Court  of  Appeals  of  Georgia.    Nov.  10,  190a) 

1.  PATHXHT  (I  60*)— PlBAMNO— SUFFICIENCT. 

A  plea  of  payment  which  fails  to  allege 
with  reasonable  certainty  when,  how,  and  to 
whom  the  payment  was  made  is  insufficient, 
and,  unless  amended,  should  be  stricken  upon 
<lemarrer,  timely  filed,  specifically  pointing  out 
these  defects. 

[Bd.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {  144;    Dec.  Dig.  i  60.*] 

2.  FixADiNG  (J  8*)— CoNCLUsioMS— Fraud. 

In  pleading  fraud  the  specific  facts  con- 
stituting fraud  must  be  stated.  The  averment 
<^  fraud  must  not  depend  upon  conclusions,  but 
the  conclusion  must  arise  from  the  full,  cer- 
tain, and  explicit  statement  of  the  facts  relied 
upon  to  show  fraud. 

[E3d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  }  28>^ ;  Dec.  Dig.  J  8;*  Fraud, 
•Cent.   Dig.  f  37.] 

3.  ^niere  was  no,  error  in  sustaining  the  de- 
murrer. 

(Syllabus  by  the  Court) 

ElTor  from  Oty  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  between  Mrs.  N.  O.  Groves  and  M. 
W.  Sexton.  From  the  Judgment,  Mrs.  Groves 
brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  In  error. 
Walter  J.  Grace  and  E  W.  Maynard,  for 
defendant  In  error. 

RUSSELL,  J.    Judgment  aflrmed. 


MINTER  &  RADNBT  v.  BUSH.  (No.  1,1(».) 
(Court  of  Appeals  of  Georgia.  Nov.  10,  1908.) 
1.  Justices  of  the  Peace  (8  91*)— Pleading. 
Strictness  of  pleading  is  not  required  in 
setting  out  the  cause  of  action  in  a  case  In- 


stituted In  ft  Justice  court.    G.  S.  &  F.  Ry.  Co. 

V.  Barfield,  1  Ga.  App.  203,  58  S.  E.  236.  ' 

[Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  308;  Dec  Dig.  |  91.*] 
2.  Tbial  (t  333*)  — Vkbdiot— BviDBNCB  to 

Support. 

It  is  no  objection  to  a  verdict  in  a  suit  for 
injury  to  personalty  that  it  is  less  tlian  the 
lowest  amount  of  damage  jiroved  by  the  plain- 
tiff, and  higher  than  the  highest  amount  shown 
by  the  defendant's  proof  on  that  subject.  Town 
of  Wrens  v.  Sammons,  129  Ga.  7^,  59  S.  E. 
776,  and  citations;  Hawley  Down  Draft  Fur- 
nace C!o.  V.  Van  Winkle  Works,  4  Ga.  App. 
86  (2),  60  S.  B.  1008  (2). 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  J  784;   Dec  Dig.  |  333.*] 
8.  Review  on  Appeai.. 

The  trial  was  free  from  error.  The  evi- 
dence authorized  the  verdict. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Miller  C!onnty: 
W.  C.  Worrlll,  Judge. 

Action  by  E.  B.  Bush  against  Minter  & 
Radney.  Judgment  for  plaintiff,  and  defend- 
ants toing  error.    Affirmed. 

W.  I.  Geer,  for  plaintiffs  in  error.  R.  .W. 
Grow,  for  defendant  in  error. 

POWELL,  J.    Judgment  aflBrmed. 


MITCHELL  ▼.  0A8TLBN.     (No.  1,191.) 
(Court  of  Appeals  of  Georgia.     Nov.  10,  1908.) 
SAI.E8  (f|303,  318*)— RETEirriON  of  Mobtsaob 

IjIEN— FOBXOLOSUBB— TBOVKB— ELEOriON    OF 
RE1IEDIS& 

The  seller  of  personal  property  may  retain 
the  title  as  security  for  any  unpaid  portion  of 
the  purchase  price,  and  may  in  the  same  instru- 
ment also  contract  that  he  shall  have  a  mort- 
gage lien  upon  the  property,  and  that  if  the 
debt  is  not  paid,  he  shall  have  the  election  of 
proceeding  by  mortgage  foreclosure  or  trover. 
However,  if  he  proceeds  by  mortgage  foreclosure 
against  the  property,  he  cannot  thereafter  main- 
tain trover  for  any  portion  of  it  which  the  offi- 
cer failed  to  seize  under  the  levy  upon  the  fore- 
closure. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {{  849,  898;    Dec  Dig.  tS  303,  818.*] 

(Syllabus  by  the  Court.) 

Error  from  City  (3onrt  of  Forsyth ;  W.  M. 
Clark,  Judge. 

Action  by  Robert  Mitchell  against  C.  0. 
Castlen.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

The  plaintiff  sold  the  defendant  two  mules, 
and  took  from  him  an  Instrument  which,  so 
far  as  is  material  to  the  case.  Is  as  follows: 
"By  October  1,  1906,  •  *  *  I  promise  to 
pay  Robert  Mitchell  or  order  $195 ;  *  •  • 
this  note  being  for  the  purchase  money  for 
[described  mules].  Title  to  above  described 
property  to  remain  In  Robert  Mitchell  till 
this  note  Is  paid  in  full.  And  Robert  Mitchell 
reserves,  and  I  grant  him,  the  right  to  collect 
this  note  by  foreclosure  of  mortgage  or  ac- 
tion of  trover.  The  death,  loss,  or  Injury  of 
said  property  shall  not  Invalidatft  the  obllga- 
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tlon.  Now  to  better  secare  the  payment  of 
said  note  I  hereby  mortgage  to  said  Robert 
Mitchell  the  above  described  property."  In 
November,  1906,  this  Instrument  was  fore- 
closed as  a  mortgage,  and  one  of  the  mules 
was  sold  thereunder.  The  sheriff  returned 
that  the  other  mule  could  not  be  found. 
Thereafter  the  plaintiff  instituted  ball  trover 
for  the  mule  not  found.  The  court  directed 
a  verdict  for  the  defendant,  on  the  ground 
that,  having  elected  to  proceed  by  mortgage 
foreclosure,  the  plaintiff  estopped  himself 
from  proceeding  by  trover ;  the  two  remedies 
being  inconsistent. 

Persons  &  Persons,  for  plaintiff  In  error. 
Cabaniss  &  WlUingham,  for  defendant  in  er- 
ror. 

POWEn^L,  J.  We  recognize  that  persona 
financially  weak  could  ofttlmes  buy  prop- 
erty on  credit  more  Easily  If  sellers  were  al- 
ways afforded  a  safe,  speedy,  and  inexpensive 
remedy  by  which  they  could  be  sure  that 
they  would  either  get  back  the  property  or 
be  paid  for  It  We  see  the  expediency  of 
allowing  the  seller  of  personal  property  to 
contract  that  he  shall  hold  a  lien  thereon  as 
well  as  the  title  thereto,  and  that  he  shall 
have  the  choice  of  employing  either  or  both 
of  the  remedies  of  mortgage  foreclosure  and 
trover.  Therefore  we  have  considered  the 
question  carefully  to  see  If  we  could  not  find 
some  way  of  sustaining  the  present  action. 
We  cannot  do  It  without  overturning  time- 
honored  and  well-established  principles ;  and 
we  are  unwilling  to  pose  as  Iconoclasts  even 
for  the  sake  of  so  good  a  cause. 

We  are  sure  that  It  was  competent  for  the 
parties  to  agree  that  the  payee  might  have  an 
election  of  remedies,  and  this  right  of  elec- 
tion the  courts  will  recognize.  The  plaintiff 
was  to  retain  the  title  to  the  mules  until  they 
were  fully  paid  for.  Upon  default  of  pay- 
ment of  any  part  of  the  price,  be  had  the 
right  to  bring  trover  and  recover  the  prop- 
erty with  Its  reasonable  hire  subject  to  the 
defendant's  right  to  set  off  any  sums  he  may 
have  paid  on  the  debt  Hays  v.  Jordan,  85 
Ga.  742  (2),  11  S.  E.  833,  9  L.  R.  A.  373.  How- 
ever, the  suit  In  trover  would  have  rescinded 
the  sale  and  have  so  far  destroyed  the  obliga- 
tion to  pay  that  no  action  could  thereafter 
be  maintained  on  the  note  as  an  evidence  of 
indebtedness,  or  upon  the  mortgage.  Glisson 
V.  Heggle,  105  Ga.  30,  31  S.  E.  118.  On  the 
other  hand,  the  plaintiff  might  have  sued  his 
note  to  Judgment  without  impairing  his  right 
thereafter  to  maintain  trover;  for  it  was 
agreed  that  he  was  to  retain  the  title  as  se- 
curity for  the  debt  until  it  was  paid,  and 
Judgment  is  not  payment  but  merely  means 
of  enforcing  payment  Civ.  Code  1895,  {{ 
6432,  5434;  Hines  v.  Rutherford,  67  Oa. 
607(4);  Dykes  v.  McVay,  67  Ga.  502(4); 
Bowen  ▼.  Frick  Co.,  75  Oa.  786;  Jones  v. 


Snider,  99  Oa.  276,  25  S.  B.  668;  Canadian 
Typograph  Ck>.  v.  Macgum,  119  Mich.  533,  78 
N.  W.  542.  If  he  had  taken  a  mortgage  on 
additional  property,  he  might  have  foreclosed 
the  mortgage  without  prejudicing  his  right  tO' 
assert  by  trover  or  otherwise  the  title  he  re- 
tained as  further  security.  But  when  he 
proceeded  to  foreclose  the  mortgage,  not 
merely  against  the  defendant's  equity  under 
the  conditional  contract  of  purchase,  but 
against  the  whole  interest  in  and  title  to  the 
property,  the  necessary  legal  effect  of  his  ac- 
tion was  to  declare  the  title  to  be  in  the 
defendant  and  to  waive  the  retention  of  it 
A  party  cannot  maintain  inconsistent  reme- 
dies. An  election  once  made,  though  unwise- 
ly made,  is  irrevocable.  15  Cyic  257  (a)  ;  15 
Cyc.  262  (vii) ;  Rowe  v.  Weichselbaum  Co.,  S 
Ga.  App.  504,  60  S.  B.  275;  McLendon  Bros. 
V.  Finch,  2  Ga.  App.  421(3),  58  S.  B.  690. 
The  plaintiff  may  still  sue  his  note  to  com- 
mon-law Judgment  for  the  sum  remaining  due 
upon  it  after  crediting  the  proceeds  of  the 
mortgage  foreclosure.  Cf .  Hughes  v.  Mt  Ver- 
non Bank,  4  Ga.  App.  23,  60  S.  E.  809. 
Judgment  affirmed. 


GULLEDGB  v.  SEABOARD  AIR  MNE  RY. 

(Supreme  Court   of  North  Carolina.     Oct.  28, 
1908.) 

1.  CoNSTrruTiONAi,  Law  (8  107*)  —  Vested^ 
BiOHTS— SuFSEin:  Court  Decibiors— Limi- 
tations—Constbuction. 

A  party  can  acquire  no  vested  right  in  an 
adjudication  of  the  Supreme  Court  construing  a 
limitation  in  a  suit  to  which  he  is  not  a  party. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  246-251;  Dec  Dig.  I 
107.*] 

2.  Action  (§  10*)  —  CowDrnoHS  Pbkcrdent  — 
Statutes  'Cbeatiko  New  Rioht— Failubb 
to  Sub— Excuse. 

Where  a  statute  created  a  tfew  right  of  ac- 
tion, and  imposed  a  limitation  'nrbich  was  a  con- 
dition to  the  exercise  of  such  right,  no  explana- 
tions as  to  why  suit  was  not  brought  withia 
the  specified  time  would  avail  to  excuse  the  de- 
fault, in  the  absence  of  a  saving  clause  in  the 
statute. 

[Eid.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  S  10.»] 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  147  N.  G.  234.  GO 
S.  B.  1134. 

BROWN,  J.  The  petition  of  the  learned 
counsel  for  the  plaintiff,  asking  us  to  recon- 
sider our  decision  in  this  case,  seems  to  be 
based  upon  the  idea  that  we  have  overruled 
a  decision  in  which  by  some  means  the  plain- 
tiff had  acquired  a  vested  right  Wllliama  v. 
B.  &  L.  Association,  131  N.  C.  267,  42  S.  E. 
607.  For  the  reasons  so  clearly  stated  by 
Mr.  Justice  Hoke  in  Mason  v.  Nelson  (at  this 
term)  62  S.  B.  625,  the  plaintiff  could  acquire 
no  vested  right  in  such  an  adjudication  as 
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Williams  T.  B.  &  L.  Association,  had  we  In 
fact  overruled  It  We  do  not  think  we  have 
modified,  much  leea  overruled,  it.  In  that 
case  the  court  was  construing  the  usury 
statute  of  1895  (Laws  1895,  p.  75,  c.  G9), 
containing  provisions  different  from  section 
59  of  the  Revlsal  of  1905,  and  does  uot 
bear  upon  the  question  involved  in  this 
case.  Nor  have  we  overruled  Meeklns  v. 
Railroad,  131  N.  C.  1,  42  S.  E.  333,  in 
which  the  original  action  was  brought  within 
one  year  after  death.  The  plaintiff  was  non- 
suited, and  brought  his  new  action  within  12 
months  after  the  nonsnli  tn  the  original  ac- 
tion. This  court  held  that  section  166  of  the 
Code,  authorizing  the  new  action  after  non- 
suit, applied  to  all  cases.  The  present  Chief 
Justice,  speaking  for  the  coort,  says :  "This 
statute  (C!ode,  f  166)  contains  no  exception  of 
cases  under  section  1498,  or  of  any  other 
cases,  where  the  time  prescribed  for  bringing 
the  original  action  might  not  be  strictly  a 
statute  of  limitations."  Best  v.  Klnston,  106 
N.  G.  206,  10  S.  E.  907,  Is  cited  and  approved 
In  that  opinion.  This  Is  one  of  the  cases  cit- 
ed In  onr  opinion  in  this  case,  wherein  it  Is 
held  by  this  court  that  the  one-year  clause 
In  section  1408  is  not  a  statute  of  limitation, 
but  a  condition  annexed  to  the  cause  of  ac- 
tion, and  that  the  plaintiff  must  prove  that 
he  has  commenced  his  action  within  the  time 
required  by  the  act. 

In  view  of  the  great  weight  of  authority 
sustaining  them,  we  do  not  feel  justified  In 
overruling  the  well-considered  decisions  of 
this  court,  which  we  followed  in  deciding  this 
case.  Those  cases  are  supported  by  an  un- 
broken line  of  decisions  In  other  jurisdictions. 
8  American  and  English  Ency.  Law  (2d  Ed.) 
p.  875,  cites  cases  from  a  large  number  of 
states  in  support  of  the  statement  in  the  text 
that,  "as  the  statutes  confer  a  new  right  of 
action,  no  explanations  as  to  why  suit  was 
not  brought  within  the  specified  time  will 
avail,  unless  the  statutes  themselves  provide 
a  saving  clause."  Among  the  recent  cases  to 
the  same  effect  will  be  found :  Poff  v.  Tele- 
phone Co.,  72  N.  H.  164,  55  Atl.  891,  citing 
Taylor  v.  Iron  Co.,  94  N.  C.  525;  Rodman  v. 
Railroad.  65  Kan.  652,  70  Pac.  642,  59  L.  R. 
A.  704,  citing  same  case;  Navigation  Co.  v. 
Llndstrom,  123  Fed.  475,  CO  C.  C.  A.  649,  con- 
struing the  New  Jersey  statute ;  Williams  v. 
Steamship  Co.  (D.  C.)  126  Fed.  591.  This 
case  last  cited  holds  that  no  action  based  on 
the  New  York  statute  can  be  maintained  af- 
ter the  time  limited ;  "nor  Is  the  time  extend- 
ed to  cover  the  appointment  of  an  adminis- 
trator." Judge  Adams  says :  "The  language 
of  the  act  Is  explicit :  'Such  an  action  must 
be  commenced  within  two  years  after  the 
decedent's  death,'  and,  in  view  of  the  plain 
language,  the  time  to  commence  an  action  can 
not  be  extended  by  construction."  13  Cyc. 
p.  330,  says:  "Where  the  statute  giving  a 
right  of  action  for  death  by   wrongful  act 


limits  the  time  within  which  such  action 
must  be  brought  to  a  certain  designated  peri- 
od, and  contains  no  saving  clause,  an  action 
sought  to  be  brought  after  the  expiration  of 
such  period  is  barred,  and  no  excuse  will  be 
recognized  for  such  delay."  The  text  Is  sop- 
ported  by  authorities  from  the  states  of  Ala- 
bama, Iowa,  Maine,  Minnesota,  Missouri,  New 
Jersey,  New  York,  North  Carolina,  Ohio,  Vir- 
ginia, and  Wisconsin.  Mr.  Tiffany,  In  his 
work  on  Death  by  Wrongful  Act  (section  121), 
relies  upon  and  cites  the  decisions  of  this 
court  In  support  of  his  text,  wherein  he  says : 
"The  limitation  Is  not  merely  of  the  remedy, 
but  18  of  the  right  of  action  itself — citing 
Taylor  v.  Cranberry  Iron  Co.,  snpra,  and  Best 
V.  Klnston,  supra.  In  the  case  of  Kill  v. 
Supervisors,  110  N.  Y.  344,  23  N.  E.  821,  the 
Court  of  Appeals  of  New  York  says  of  this 
cause  of  action:  "It  must  be  evident  that, 
as  this  action  is  brought  under  a  special  law 
and  is  maintainable  solely  by  Its  authority, 
the  limitation  of  time  is  so  Incorporated  witb 
the  remedy  given  as  to  make  It  an  'Integral 
part  of  It  and  the  condition  precedent  to  the 
maintenance  of  the  action  at  all."  See,  also, 
Eastwood  V.  Kennedy,  44  Md.  563;  O' Shields 
V.  RaUway,  83  Ga.  621,  10  8.  E.  268.  6  L.  R. 
A.  152 ;  Pittsburg  v.  HIne,  25  Ohio  St.  629 ; 
Hanna  v.  Railroad,  32  Ind.  113;  Rugland  v. 
Anderson,  80  Minn.  386,  15  N.  W.  676 ;  Word 
on  Lim.  (  0. 

In  conclusion  we  will  quote  from  the  Su- 
preme Court  of  the  United  States.  In  The 
Harrlsburg,  119  U.  S.  199,  214,  7  Sup.  Ct  140, 
147,  30  Ii.  Ed.  358,  It  Is  said :  "The  statutes 
create  a  new  liability,  with  the  right  to  a 
suit  for  Its  enforcement,  provided  the  suit 
is  brought  within  12  months,  and  not  other- 
wise. The  time  within  which  the  suit  must 
be  brought  operates  as  a  limitation  of  the 
liability  itself  as  created,  and  not  of  the  rem- 
edy alone'.  It  Is  a  condition  attached  to  the 
right  to  sue  at  all.  Time  has  been  made  of 
the  ess.ence  of  the  right,  and  the  right  is  lost 
if  the  time  Is  disregarded.  The  liability  and 
the  remedy  are  created  by  the  same  statutes, 
and  the  limitations  of  the  remedy  are  there- 
fore to  be  treated  as  limitations  of  the  right" 
In  deference  to  the  opinion  of  the  learned 
gentlemen  who  certify  that  they  think  our 
decision  was  erroneous,  we  have  given  the 
matter  careful  consideration,  and  we  quote 
some  of  the  many  authorities  which  sustain 
our  judgment. 

Petition  dismissed. 


LEAK  V.  BANK  OF  WADESBORO. 

(Supreme  Court  of  North  Carolina.     Nov.   5, 
1908.) 

1.    CHATTEX    MOBTOAOES    (I    6*)— COWTBACT&— 

Reoistbation. 

An  instrument  reciting  that  the  owner 
thereby  turned  over  to  the  sheriff  of  a  county  to 
be  held  for,  and  delivered  to,  a  banlc  chattels 
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described  to  cover  checks  drawn  by  the  owner  on 
the  bank,  purports  on  its  face  to  be  «  sale  of 
the  chattels,  not  a  chattel  mortgage,  and  ef- 
fects an  absolute  transfer  of  the  property,  so 
that  the  instnunent  need  not  be  registered  as 
against  a  snbseqaent  mortgagee  of  the  owner. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  H  23-41;    I>ec  Dig.  S  6.*] 

2.  Sales  (6  233»)— Conthacts— Rkoistbation. 
Where  testimony  impeaching  a  sale,  evidenc- 
ed by  a  writing  executed  by  the  seller  prior  to 
his  execution  of  a  chattel  mortgage  covering  the 
goods,  was  offered,  evidence  that  the  property 
had  been  turned  over  to  the  buyer  in  satisfac- 
tion of  an  existing  claim  was  admissible  in 
support  of  the  buyer's  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee. 
Dig.  §  233.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  E<.  B.  Jones,  Judge. 

Action  by  J.  A.  Leok  against  the  Bank  of 
Wadesboro.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

The  following  Issues  were  submitted  and 
responded  to  by  the  jury: 

"(1)  Is  plaintiff  the  owner  and  entitled  to 
the  possession  of  the  horse  described  In  the 
complaint?    Ans.  Tea. 

"(2)  What  Is  the  value  of  the  horse?  Ans. 
1150." 

There  was  judgment  on  the  verdict  for 
plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

Robinson  &  Caudle,  for  appellant  McLen- 
don  &  Thomas,  for  appellee. 

PER  CURIAM.  The  plaintiff  offered  in 
evidence  a  chattel  mortgage  on  the  horse 
In  question  to  secure  a  note  of  $100.30,  duly 
registered  in  Anson,  the  proper  county,  on  the 
2d  day  of  September,  1907.  The  defendant 
offered  In  evidence  the  following  paper  writ- 
ing, the  execution  of  which  was  properly 
proven,  and  as  of  the  date  appearing  on  the 
face,  August  31, 1907,  and  proved  the  delivery 
of  the  property  described  in  the  paper  to  the 
sheriff  of  Anson  county  on  the  day  of  its 
execution:  "Albemarle,  N.  C,  Aug.  31,  1907. 
I,  E.  B.  Dunlap,  do  hereby  freely  of  my  own 
will  and  volition,  turn  over,  surrender,  and 
deliver  to  J.  D.  Love,  sheriff  of  Stanly  coun- 
ty, to  be  held  by  him  for  the  Bank  of  Wades- 
boro, N.  C,  and  to  be  delivered  by  him  to 
said  bank,  one  bay  mare,  one  Henderson 
Ruff  rubber  tire  top  buggy,  the  harness  and 
bridle,  collar  with  same,  all  now  in  the  livery 
stable  of  S.  B.  Klutz  at  Albemarle,  N.  C, 
also  one  new  suit  of  clothes  now  at  my  fa- 
ther's home  in  Anson  county.  This  property 
Is  delivered  to  said  bank  to  partly  cover  some 
checks  on  said  bank  which  I  have  drawn  on 
E.  C.  Dunlap's  account.  This  August  31st, 
1907.  E.  B.  Dunlap.  Witness:  R.  L.  Smith." 
This  paper  has  not  been  registered.  Defend- 
ant further  offered  evidence  tending  to  show 
the  existence  of  a  valid  demand  existent  in 
favor  of  defendant  bank  against  the  said  E. 


B.  Dunlap,  and  that  the  property  In  qnestion 
was  turned  over  in  satisfaction  of  this  clahn. 
The  court,  after  hearing  the  testimony,  on 
motion  excluded  the  same,  holding  that  the 
testimony  admitted,  tending  to  show  that 
ttteea  bad  been  a  sale  of  the  property  to  de- 
fendant, was  inadmissible,  that  the  paper 
writing  under  which  defendant  claimed  the 
property  was  on  its  face  a  chattel  mortgage 
or  an  assignment  requiring  registration,  and, 
not  having  been  registered,  same  was  invalid 
as  against  the  plaintiff's  claim,  and  charged 
the  jury,  if  they  believed  the  testimony,  to 
answer  the  first  issue  "Yes."  Defendant  ex- 
cepted. 

The  court  is  of  opinion  that  there  was  er- 
ror in  the  ruling  of  the  court  below.  The 
paper  writing  on  its  face  purports  to  be  a 
sale  effecting  an  absolute  transfer  of  the 
property,  and,  so  far  as  the  evidence  now 
discloses,  no  registration  of  same  is  or  was 
required.  This  sale  having  taken  place  prior 
to  the  registration  of  plalntlfTs  mortgage,  the 
title  of  defendant  to  the  horse  Is  good,  unless 
and  until  the  same  is  In  some  way  impeach- 
ed. And  the  testimony  offered  by  defendant, 
which  was  first  admitted  by  the  court  and 
afterwards  struck  out  for  the  reasons  in- 
dicated, would  be  relevant  in  support  of  de- 
fendant's title  In  case  impeaching  testimony 
is  offered. 

There  Is  error,  and  a  new  trial  Is  awarded. 

New  trial. 


FANNING  V.  J.  G.  WHITE  &  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  2S, 
1906.) 

1.  Nuisance  (S  3*)- Pxtbuo  Nuisance— Stob- 
INO  Explosives. 

Defendants  stored  dynamite,  used  by  them 
in  the  construction  of  a  railroad,  in  a  shanty  oa 
the  railroad  right  of  way,  60  feet  from  the  track, 
about  180  feet  from  a  county  road,  20  feet  from 
a  river,  and  about  1  mile  from  a  village  and 
within  the  corporate  limits  thereof.  VV'hen  the 
river  was  high,  the  shanty  was  isolated;  but 
at  other  times  the  river  bank  was  used  as  a 
walk.  There  was  no  warning  on  the  building: 
but  the  door  was  open  and  ue  window  out,  so 
that  the  boxes  of  dynamite  therein,  with  wan- 
ings  printed  thereon,  could  be  seen  by  one  look- 
ing in.  Held,  that  the  storing  of  the  dynamite 
was  not  a  nuisance,  and  did  not  violate  any  dntf 
to  persons  coming  on  the  premises  without  a  li- 
cense. 

[Eld.   Note.— For  other  cases,   see    Nniaance. 
Cent.  Dig.  f  15;  Dec.  Dig.  |  3.*] 

2.  Explosives  (J  8*)— Pebsonai.  Injubt  ibom 
Explosion— Pboxiicate  Cause. 

Defendants  stored  dynamite,  used  by  them 
in  the  construction  of  a  railroad,  in  a  shanty  on 
the  railroad  right  of  way,  and  plaintiff's  com- 
panion, by  shooting  into  the  building  while  pass- 
ing near  it,  caused  an  explosion  by  which  plain- 
tiff was  injured.  Held  that,  as  defendants  owed 
no  duty  to  anticipate  injury  caused  by  trespas^s- 
era  under  such  circumstances,  the  wrongful  tPi>»- 
pass  of  plaintiff's  companion  was  the  proximate 
cause  of  plaintiff's  injuries,  and  not  the  stoiinc 
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of  the  dynamite,  eren  if  defendants  were  negli- 
gent in  BO  Btoring  tlie  dynamite. 

[Ed.  Note.— For  other  cases,  see  E/xploaivea, 
Dec  Dig.  {  a»] 

Clark,  0.  J.,  and  Hoke,  J.,  diaaenting. 

Appeal  from  Superior  Ciourt,  Craven  Cotin- 
ty;    W.  H.  Allen,  Judge. 

Action  by  P.  W,  Fanning  against  J.  G. 
White  &  Co.  and  another.  From  a  Judgment 
of  Bonsolt,  plaintiff  appeals.     Affirmed. 

Flafiitlff  sues  the  defendant  railroad  com- 
pany and  White  &  Co.,  contractors,  for  dam- 
ages by  reason  of  Injuries  alleged  to  have 
been  snstnined  by  the  negligence  of  defend- 
ants. The  testimony  showed  that  defendants 
White  &  Co.  were,  on  and  before  May  14, 
1907,  engaged  in  constructing  a  railroad  for 
defendant  Norfolk  &  Southern  Railroad  Com- 
pany from  Newbem  to  Washington,  N.  C; 
that  while  so  engaged  defendants  White  & 
Co.  stored  In  an  old  shanty  a  large  quantity 
of  dynamite,  in  boxes  upon  which  were 
painted  or  printed  the  words  "Handle  with 
care — ^Dynamite."  There  was  no  sign  or 
warning  on  the  shanty.  The  shanty  was  rot- 
ten, the  window  was  torn  out,  and  the  door 
op&a  on  the  side  n«Et  to  tiie  river.  The 
back  end  was  nailed  apk  It  was  about  20 
feet  from  the  Neuse  river,  about  180  feet 
from  the  county  road,  and  60  feet  from  the 
railroad  track  on  the  right  of  way.  There 
was  a  little  shanty  about  70  yards  away. 
The  county  road  led  to  the  bridge. over  the 
river  to  the  dty  of  Newbem,  about  a  mile 
distant  The  village  of  Brldgeton  bad  late- 
ly been  incorporated,  and  Included  the  loca- 
tion of  the  shanty.  It  Is  about  one-half  to 
three-fourths  of  a  mile  from  the  foot  of  the 
county  bridge  to  the  raitooad  bridge.  The 
principal  buildings  In  Brldgeton  are  located 
"right  at  the  foot  of  the  county  bridge." 
Tbe  growth  around  the  shanty  was  gall- 
berry  bushes.  The  shanty  was  at  an  isolated 
place  when  the  tide  was  high;  when  low, 
a  good  place  to  walk  on  the  banks  of  the 
river.  Plaintifl  had  resided  about  200  yards 
away  from  the  shanty  for  about  two  weeks, 
but  did  not  know  that  dynamite  was  In  it 
On  Sunday  morning,  May  14,  1^07,  plaintifl. 
In  company  with  McGhee,  went  to  the  river 
for  the  purpose  of  bathing.  On  their  return 
they  passed  near  the  shanty,  back  of  it  near 
the  river.  McGhee  had  a  pistol,  and  had 
flred  four  or  five  times  at  trees.  He  said 
that  he  had  one  more  ball,  and  asked  plain- 
tiff 'to  show  him  something  to  shoot  at 
While  plaintifl  was  looking  around,  McGhee 
shot  at  the  shanty.  The  ball  passed  through 
a  hole  and  struck  the  dynamite,  causing  an 
explosion,  blowing  up  the  shanty,  trees,  etc., 
and  injuring  plaintifl.  The  shanty  70  yards 
away  was  injured,  and  several  houses  In 
Brldgeton  shaken  and  window  lights  broken. 
The  same  effect  was  felt  in  Newbem.  The 
plaintiff  did  not  direct  or  advise  his  com- 


panion to  ^oot  at  tbe  shanty.  At  the  con- 
clusion of  the  evidence  Introduced  by  the 
plaintiff,  defendants  moved  for  Judgment  of 
nonsuit  Motion  allowed.  Plaintifl  exeepiai 
and  appealed. 

D.  B.  Henderson  and  D.  U  Ward,  for  ap- 
pellant   Moore  &  Dunn,  for  appellees. 

CONNOR,  J.  The  injuries  sustained  by 
plaintiff  resulted  from  the  shooting  by  Mc- 
Ghee Into  the  shanty,  as  set  out  In  the  rec- 
ord In  McGhee  v.  Railroad,  decided  at  the 
last  term  of  this  court  and  reported  In  148 
N.  0.  — ,  eo  S.  B.  912,  In  that  case  the  de- 
fendant demurred  to  the  complaint,  in  which 
It  was  charged  that  tbe  shanty  containing 
the  dynamite  was  a  public  nuisance.  It  was 
then  strongly  insisted,  and  in  the  dissenting 
opinion  maintained,  that  the  demurrer  ad- 
mitted the  allegation.  His  honor,  on  the 
trial  of  this  case,  heard  the  plaintifl's  tes- 
timony, from  which  it  appears  that  the 
shanty  was  00  yards  from  the  public  high- 
way, and  that  the  window  was  "torn  out"  the 
door  stood  open,  and  the  boxes  containing  the 
dynamite  were  so  marked  as  to  give  warning 
to  any  person  who  would  take  the  trouble  to 
look  into  the  door,  or  the  open  place  in  which 
the  window  had  been.  Tlie  majority  of  the 
court  thought  for  tbe  reasons  given  in  tbe 
opinion,  that  conceding  the  truth  of  tbe  alle- 
gation in  the  complaint  that  the  dynamite 
stored  In  the  shanty  was  a  public  nuisance, 
the  plaintifl  could  not  recover.  Without  re- 
peating what  we  have  so  lately  said,  we  are 
of  the  opinion  that  the  testimony  here  falls 
far  short  of  showing  that  defendants  were 
maintaining  any  nuisance.  To  store  dyna- 
mite being  used  for  a  legitimate  purpose,  nec- 
essary for  the  construction  of  a  railroad,  on 
its  own  right  of  way,  in  a  shanty  with  the 
door  open  and  the  window  torn  out  aflordlng 
any  person  ample  opportunity  to  see  the 
danger,  with  the  warning  written  or  printed 
on  the  boxes,  cannot  violate  any  duty  owing 
to  a  person  going  upon  tbe  premises  with- 
out a  license,  either  express  or  Implied.  The 
basis  of  the  decision  in  McGhee's  Case  being 
that  defendant  owed  no  duty  to  him  In  re- 
gard to  storing  the  dynamite,  and  that  it 
could  not,  by  any  reasonable  provision,  have 
foreseen  that  any  one  would  shoot  into 
the  shanty,  we  are  unable  to  perceive  any 
ground  u|>on  which  the  plaintifl's  case  can 
t>e  distinguished.  If,  as  we  then  held,  the  ex- 
plosion of  the  dynamite  was  not  the  result 
of  any  actionable  negligence  on  the  part  of 
the  defendants,  but  of  the  wrongful  act  of 
an  Independent  intelligent  agent,  we  do  not 
see  how  any  liability  can  attach  for  the  in- 
juries sustained  by  plaintifl.  If  I  have  an 
article  or  a  structure  on  my  premises,  en- 
tirely harmless  tmless  interfered  with  by  a 
trespasser,  and  I  have  no  reasonable  ground 
to   anticipate   that    a   trespasser   will   come 
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npon  my  premises  and  Interfere  wltb  the 
structure,  and  two  trespassers,  In  company, 
come  together,  and  one  of  them,  by  Inter- 
ference, causes  Injury  to  the  other,  the  law 
will  attribute  the  Injury  to  the  Interference 
of  the  Intelligent,  Intervening  agent,  and 
not  to  the  condition  created  by  me.  This 
principle  Is  Illustrated  by  the  decision  in 
Harton  v.  Telephone  Co.,  146  N.  C.  429,  59 
8.  E.  1022,  14  L.  R.  A.  (N.  S.)  956.  It  18 
there  said  that,  assaming  the  pole  to  have 
fallen  by  defendant's  negligence,  the  act  of 
Carpenter  In  replacing  It  In  a  dangerous  po- 
sition was  the  causu  causans  of  the  injury 
sustained  by  plalntifT's  intestate.  In  what 
respect,  upon  principle,  does  this  case  dlfTer 
from  that?  Conceding  that  defendant  was 
negligent  in  storing  the  dynamite,  which  we 
do  not  hold,  it  would  never  have  injured  the 
plaintiff  but  for  the  interference  of  McGhee, 
his  co-trespasser.  As  we  held  that  the  pole, 
lying  across  the  road  by  defendant's  negli- 
gence, could  never  have  fallen  upon  the 
plaintiff's  intestate  unless  Carpenter  bad  in- 
terfered with  It,  80  here  the  dynamite  was 
absolutely  harmless,-  but  for  McGhee's  bet 
of  shooting  into  the  shanty.  As  it  now  ap- 
pears, by  walking  a  few  steps,  he  would  have 
seen  that  it  contained  boxes  marked  "Dyna- 
mite." 

Without  pursuing  the  subject  further,  we 
entertain  no  doubt  that  his  honor,  both  upon 
principle  and  authority,  correctly  directed 
judgment  of  nonsuit 

There  is  no  error. 

CLARK,  C.  J.  (dissenting).  The  plaintiff 
having  been  nonsuited,  his  evidence  must  be 
taken  as  true,  with  the  most  favorable  infer- 
ences which  a  Jury  could  have  drawn  there- 
from. Stone  V.  Railroad,  144  N.  C.  221,  56 
S.  B.  952.  It  appears  therefrom  that  the  de- 
fendants stored  a  quantity  of  dynamite  in  an 
old  two-room  shanty,  about  CO  yards  from 
the  county  road  and  50  feet  from  the  rail- 
road track  over  which  a  half  dozen  trains 
passed  daily.  The  rear  end  of  the  shanty, 
towards  the  public  road  and  railroad  track, 
was  nailed  up.  At  the  other  end,  next  to 
the  river,  the  door  was  sometimes  open,  and 
one  of  the  windows  was  broken  out.  There 
was  nothing .  to  Indicate  that  a  dangerous 
explosive  was  stored  there.  The  plaintiff  and 
one  McGhee  were  strolling  there,  when,  with- 
out any  notice  to  plaintiff  or  participation  by 
him,  McGhee  fired  his  pistol  at  a  knot  hole 
in  the  rear  end  of  the  shanty.  Neither  Mc- 
Ghee nor  plaintiff  had  any  suspicion  that 
dynamite  was  stored  there.  The  shanty  was 
located  within  the  conioratlon  limits  of  the 
town  of  Brldgeton,  which  contains  300  or  400 
inhabitants,  and  not  far  from  the  bridge 
from  Newbem  over  Neuse  river,  and  within 
70  yards  of  a  flag  station  on  the  railroad. 
Upon  the  firing  of  the  pistol,  an  explosion 
followed  which  cut  down  the  trees  100  yards 
around,  excavated  a  hole  12  feet  deep  and 
16  feet  square,  moved  the  railroad  track  12 


to  15  inches,  blew  the  end  out  of  a  house 
70  yards  off,  and  knocked  the  plaintiff  20  or 
25  feet,  burying  sticks  In  bis  face  an  Inch 
deep.  Not  a  splinter  of  the  house  was  left. 
The  explosion  occurred  about  15  minutes  be- 
fore the  passenger  train  was  scheduled  to 
pass.  The  dynamite  was  stored  in  the  rear 
room,  where  no  one  would  be  likely  to  see 
it  A  covey  of  partridges  were  picked  clean 
by  the  explosion,  and  a  dog  was  blown  up 
into  a  tree.  The  explosion  was  decidedly  felt 
in  Newborn,  across  the  river.  It  was  also  in 
evidence  that  the  defendants  White  &  Co., 
the  contractors  who  placed  the  dynamite  In 
this  house,  had  not  worked  in  that  vicinity 
for  six  months;  ttieir  railroad  woi4c  being 
completed  and  trains  were  running  regularly. 

It  ought  not  to  require  any  argument  to 
prove  that  It  was  the  grossest  negligence  to 
deposit  a  high-powered  explosive.  In  a  quan- 
tity capable  of  producing  the  above  effects, 
In  a  house  within  50  feet  of  a  railroad  track 
over  which  passenger  trains  were  running,  and 
within  60  yards  of  a  much-traveled  publEc 
road  leading  from  a  large  town  like  Newbem, 
which  was  near  by,  without  any  notice  posted 
on  the  house  or  other  indication  of  the  dead- 
ly power  concealed  within.  More  especially 
was  this  So  when  the  party  who  had  placed 
the  dynamite  there  had  removed  from  the 
vicinity  for  six  months,  and  there  was  no 
purpose  for  which  the  dynamite  could  longer 
be  used,  and  no  one  could  suspect  In  the  at>- 
sence  of  all  notice  or  warning,  that  there 
was  any  dynamite  in  the  vicinity.  Indeed, 
the  passenger  train  by  only  some  15  minutes 
missed  this  explosion,  which  moved  the  rail- 
road track  bodily  sideways  12  to  15  inches. 
It  was  not  only  negligence,  but  criminal  neg- 
ligence, to  leave  the  dynamite  in  such  a 
house,  unguarded  and  without  any  notice 
posted,  for  six  months  after  its  owners  had 
left  In  such  close  proximity  to  a  railroad 
track  and  a  public  road. 

If  it  be  conceded  that  McGhee  was  guilty 
of  contributory  negligence  (which  would  de- 
bar him  from  recovery),  the  plaintiff  was  an 
innocent  bystander,  and  In  no  wise  respon- 
sible therefor.  The  plaintiff  could  not  bavo 
been  Injured  by  the  negligence  of  McGhee  in 
firing  his  pistol  without  the  concurring  (and 
far  greater)  negligence  of  the  defendants. 
They  were,  as  to  the  plaintiff,  joint  tort-fea- 
sors, and  at  his  option  be  could  sue  either  or 
both.  Had  this  been  a  spring  gun,  the  owner 
of  the  premises  who  had  left  It  there  for 
six  mouths  without  any  notice  would  be 
liable  for  any  damage  resulting.  .  For  a 
stronger  reason  he  is  liable  when  it  is  1,600 
pounds  of  dynamite.  "The  owner  of  a  farm 
leased  small  parcels  in  the  middle  of  it  to 
laboring  men.  A  farm  road  approached  the 
holdings,  but  did  not  reach  them.  Towards 
the  leased  parcels  from  the  end  of  the  road 
the  lessor  stored  a  box  of  dynamite,  wltb 
cartridge  exploders,  under  a  low  shed  made 
against  a  stump,  and  only  partially  Inclosed, 
and  In  a  rough  bound  box,  not  always  kept 
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covered  and  never  gecnrely  fastened.  A  child 
of  one  of  the  lesseee,  who  had  been  at  work 
in  the  field,  went  Into  the  shed,  broke  one  of 
the  cartridges  from  the  box,  and,  striking 
it  with  a  stone,  exploded  it  and  was  injured. 
Neither  he  nor  his  father  knew  what  was 
kept  in  the  shed,  or  knew  of  any  danger  there, 
or  of  any  reason  for  keeping  away  from  it; 
and  there  was  no  warning  on  or  about  the 
shed,  except  the  word,  "powder"  written  on 
the  box,  which  neither  of  them  could  have 
read.  Held,  that  the  lessor  was  responsible." 
Cooley,  C.  J.,  in  Powers  v.  Harlow,  53  Mich. 
607,  19  N.  W.  257,  51  Am.  Kep.  154,  160. 

It  is  useless  to  cite  further  cases.  The 
bare  statement  of  the  above  facts  is  the 
statement  of  gross  negligence.  "Res  ipsa 
loquitur."  Without  such  negligence  on  the 
part  of  the  defendants,  the  plaintiff  would 
not  have  been  Injured.  McGhee  would  not 
have  fired,  if  he  had  had  any  reason  to  sup- 
pose there  was  any  dynamite  stored  in  such 
dose  proximity  to  the  public  road  and  pass- 
ing trains  on  the  railroad.  The  want  of  any 
notice,  the  six  months'  absence  of  the  owners 
of  the  dynamite,  and  the  completion  of  the 
railroad  work  in  which  it  had  been  used  were 
enough  to  put  him  off  his  guard.  But,  even 
If  McGhee  was  guilty  of  negligence,  the 
negligence  of  the  defendants  concurred  Ini 
producing  the  Injury,  and  both  are  liablel 
to  the  plaintiff. 

HOKE,  J.,  concurs  in  dissenting  opinion. 


TEAL  et  al.  v.  TEMPLETON. 

(Supreme  Court  of  North  Carolina.     Nov.  S, 
1908.) 

1.  JtrSTICES  OF  THE  PEACK  (  $  44*)— JtTBISDIC- 
TION— AMOTJKT  IK  CONTBOVICBST— How  DK- 
TEBMINED. 

Where  tliere  is  no  written  complaint,  the 
tam  demanded  in  the  summons  ig  the  test  of  a 
justice's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  157 ;   Dec.  Dig.  !  44.*] 

2.  Justices  of  th«  Pbace  (8  43*)— JtmiSDic- 
TTON  —  Amount  in  Controvebst  —  Mobe 
Than  One  Cause  of  Action. 

A  justice  has  jnrisdiction  of  canses  of  ac- 
tion for  breach  of  contract,  where  the  total  sum 
demanded  is  $200. 

[B2d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  f  149;   Dec  Dig.  i  43.»] 

3.  Justices  of  the  Peace  (|  '44*)— Jubisdic- 
TiON— Amount  Demanded — Rkmittitub  on 
Affeai.. 

If,  on  appeal  to  the  superior  court  from  a 
justices  judgment  for  plamtifF,  the  sum  de- 
manded, as  afiFecting  the  justice's  jurisdiction, 
was  doubtful,  a  remittitur  of  all  above  $200, 
sustained  the  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  Si  170,  171 ;  Dec.  Dig.  i 
44.*]  ' 

4.  Justices  of  the  Peace  (i  90*)— Plbadino 
—Necessity  fob  Reply. 

Defendant  in  a  justice's  court  was  not  en- 
titled to  judgment  on  his  counterclaim  because 


no  reply  was  filed,  where  the  pleadings  wer« 
oral. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  g  90.*] 

5.  Trial  (§  419*)— Takino  Case  feom  Jubt— 
Motion  fob  NoNsun^— Waiveb. 

Defendant  waived  his  motion  for  nonsuit 
by  introducing  evidence  and  not  renewing  the 
motion  at  the  close  of  ail  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  982;    Dec.  Dig.  f  419.*] 

6.  Fbauds,  Statute  of  (§  58*)— Leases. 

A  lease  for  three  years  or  less  need  not  be 
written. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  i  58.*] 

7.  Fbauds,  Statute  of  (S  58*)— Estoppel  to 
Abbebt. 

A  buyer  of  timber,  having  accepted  it,  can- 
not refuse  to  pay  for  it  on  the  ground  that  the 
contract  of  sale  should  have  been  in  writing. 

[E!d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i  90 ;   Dec  Dig.  f  58.*] 

8.  Contbacts  ({  82*)— Fobmal  Requisites— 
Failure  to  Reduce  to  Wbiting. 

Though  it  was  agreed  that  a  contract  to 
sell  timber  should  be  reduced  to  writing,  failure 
to  do  so  did  not  invalidate  the  contract,  merely 
affecting  the  mode  of  proving  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1S9;  Dec  Dig.  S  32.*] 

9.  Appeal  and  Ebbob  (|  197*)— Waives  of 
Erbob— Failube  to  Except. 

Defendant  cannot  complain  because  plain- 
tiflf  was  allowed  to  prove  a  greater  value  of  cer- 
tain timber  than  was  alleged,  where  be  did  not 
except  to  the  proof,  since,  bad  he  done  so,  plain- 
tiff might  have  been  allowed  to  amend. 

[Bd.  Note. — For  other  cases,  see  Apjieal  and 
Error,  Dec  Dig.  J  197  ;*  Pleading,  Cent  Dig.  if 
1428-1432.] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  D.  E.  Teal  and  others  against  R. 
A.  Templeton.  From  a  Judgment  of  the  su- 
perior court  for  plaintiff,  on  appeal  from  a 
judgment  of  a  justice  of  the  peace,  defend- 
ant appeals.     Affirmed. 

Action  begun  before  a  justice  of  the  peace. 
The  sum  demanded  in  the  warrant  is  "$200, 
due  by  breach  of  contract  for  rent  of  farm 
and  sale  of  timber."  There  was  no  written 
complaint,  bat  on  Justice's  docket  the  cause 
of  action  was 'stated:  "Plaintiff  complains 
that  In  October,  1905,  be  rented  his  farm  to 
defendant  for  year  1906  for  $250,  and  sold 
blm  a  lot  of  timber  to  cut  on  certain  land, 
the  defendant  to  cut  all  trees  that  would 
measure  8  Inches  at  the  stump,  at  22^  cents 
per  tree,  and  that  the  defendant  had  broken 
said  contract."  The  defendant  denied  the 
contract  of  renting,  pleaded  counterclaim  for 
overpayment  as  to  trees,  and  demurred  to 
Jorlsdictlon.  The  justice  gave  judgment  for 
plaintiff.  On  appeal  in  the  superior  court, 
the  def^idant  moved  to  dismiss  for  want 
of  Jurisdiction.  The  plaintiff  stated  that  he 
had  at  no  time  demanded  in  excess  of  $200, 
and  as  further  precaution  entered  a  remitter 
of  all  above  that  sum.    His  evidence  showed 
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a  renting  of  land  to  defendant  for  $260, 
breach  of  contract,  and  plalntifF  renting  to 
another  for  (150.  The  jury  found  this  to 
be  BO,  and  gave  the  plaintiff  verdict  for 
flOO.  It  also  found  that  the  defendant  had 
broken  the  contract  as  to  cutting  the  tim- 
ber, bat  that  there  was  nothing  due  the  plain- 
tiff on  that  above  what  he  had  been  paid. 
Judgment    Appeal  by  defendant 

McLendon  &  Thomas  for  appellant  Robin- 
son &  Caudle  and  J.  W.  Golledge,  for  appel- 
lees. 

CLARK,  C.  J.  The  objection  to  JurlBdlc- 
tion  was  properly  overruled.  There  being  no 
written  complaint,  the  "sum  demanded"  In 
the  summons  Is  the  test.  Both  causes  of 
action  were  for  breach  of  contract  and  the 
total  sum  demanded  was  $200.  The  justice, 
therefore,  had  jurisdiction.  Cromer  v.  Mar- 
sha, 122  N.  C.  563,  29  S.  E.  836;  McPhall  v. 
Johnson,  115  N.  C.  302,  20  S.  E.  873;  Revlsal 
1906,  S{  1419,  1446.  Had  it  been  doubtful  as 
to  the  sum  demanded,  the  ronitter  made  it 
clear,  even  if  It  had  been  retroactive.  Mc- 
Phall T.  Johnson,  115  N.  C.  302,  20  S.  B.  373, 
and  cases  there  cited;  Brantley  v.  Finch, 
97  N.  C.  91,  1  8.  E.  535.  But  it  is  clear  the 
plaintiff  was  suing  for  breach  of  contract  and 
not  for  the  $250  due  for  rent  if  contract 
bad  not  been  broken. 

The  defendant  was  not  entitled  to  judgment 
for  the  counterclaim  filed  In  justice's  court  on 
the  ground  that  no  reply  had  been  there  fil- 
ed; for  the  pleadings  were  oral,  and,  be- 
sides, the  trial  in  the  superior  court  was 
de  novo,  and  the  judge  in  his  discretion  allow- 
ed a  reply  to  be  filed.  There  was  no  ground 
for  motion  to  nonsuit  Besides,  the  defend- 
ant waived  it  by  introducing  evidence  and 
not  renewing  motion  at  thd  close  of  all  evi- 
dence. 

The  exception  that  the  contract  was  not 
in  writing  cannot  avail.  A  lease  for  three 
years  or  less  Is  not  required  to  be  in  writing. 
The  statute  of  frauds  was  not  pleaded.  Be- 
sides, the  defendant  could  not  take  the  tim- 
ber and  refuse  to- pay  for  it  But  if  the  stat- 
ute of  frauds  were  pleaded,  it  would  not 
necessarily  have  affected  jurisdiction  of  jus- 
tice of  the  peace,  for  "title  to  land"  was  not 
drawn  in  controversy.  There  was  no  recov- 
ery on  this  cause  of  action. 

Both  parties  testified  that  it  was  agreed 
that  the  contract  should  be  reduced  to  writ- 
ing, but  failure  to  do  so  did  not  invalidate  the 
contract  It  only  affected  the  mode  of  prov- 
ing the  contract  In  fact,  it  was  put  in 
writing;  but  the  defendant  refused' to  sign  It 

No  exception  was  taken  on  the  trial  to 
proving  value  of  the  timber  in  excess  of  22i<^ 
cents  per  tree.  Had  this  been  done,  the  judge 
would  doubtless  have  allowed  plaintiff  to 
amend    his    allegation. 

No  error. 


AMERICAN  NAT.  BANK  v.  FOUNTAIN. 

(Supreme  Court  of  North  Carolina.     Oct.  28, 
1908.) 

1.  Bills  ako  Notes  (J  497*)— Acnowa— Bus- 
den  or  Pboof— Good  Faith  and  Pathknt 
FOB  Value— "HoLDEB  in  Due  Coubse." 

Under  Revisal  1905,  f  2201,  defining  a 
"holder  in  due  coarse"  as  one  who  takes  a  ne- 
gotiable instrument,  complete  and  regular  on  its 
face,  before  it  is  overdue  and  without  notice  of 
dishonor,  in  good  faith  and  for  value,  and  who 
at  the  time  of  transfer  had  no  notice  of  any 
infirmity  Ita  it  or  defect  in  the  title  of  the  person 
negotiating  It,  and  section  2208  thereof,  provid- 
ioK  that  every  holder  is  deemed  prima  facie  a 
bolder  in  due  course,  bat,  when  it  is  shown  that 
the  title  of  any  one  negotiating  the  instrument 
was  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  some  person  under  whom  he 
claims  acquired  title  as  a  bolder  in  due  course, 
etc.,  where  fraud  in  procuring  the  note  has  I>een 
established,  or  there  is  a  defect  in  the  title  of  one 
negotiating  it,  the  burden  is  on  one  suing  thereon 
to  show  that  he  or  one  under  whom  he  claims 
was  a  holder  in  doe  course,  as  defined  by  sec- 
tion 2201. 

[Ed.   Note.— For  other  cases,   see  Bills  and 
NotM,  Cent  Dig.  {f  1675-1687;    Dec.  Dig.    S 

For  other  definitions,  see  Words  and  Phraaes. 
vol.  4,  p.  3320.]  ^^ 

2.  Trial  (8  191*)  —  Instbuctions  —  Absujcp- 
iiONs  AS  to  Facts. 

In  an  action  on  a  note  by  an  indorsee,  the 
defense  being  that  It  was  procured  bv  misrep- 
resentation by  the  payee,  plaintiff's  Indorser,  an 
instruction  that,  the  evidence  of  fraud  having 
placed  the  burden  on  plaintiff  to  show  that  he 
was  a  holder  in  due  course,  and  he  having  re- 
sponded by  showing  that  he  acquired  the  note 
in  good  faith,  for  value,  etc.,  his  prima  facie 
case  was  restored,  was  error,  as  assumlDg  Uiat 
plaintifTs  evidence  was  true  and  withdrawing 
this  question  from  the  jury,  though,  if  no  rea- 
sonable inference  to  tiie  contrary  was  admiasi- 
ble  under  the  evidence,  an  instruction  to  find 
for  plaintiff,  if  the  jury  believed  the  evidence, 
would  have  been  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  420-431 :    Dec.  Dig.  {  191.*] 

3.  Brcxs  AND  Notes  (S  537*)— Actions— Quks- 
TioN  fob  Jubt. 

In  an  action  by  an  indorsee  of  a  promis- 
sory note,  the  defense  being  that  it  was  pro- 
cuml  by  fraud,  and  evidence  being  offered  to  es- 
tablish fraud,  the  ^ood  faith  of  plaintiff's  pur- 
chase and  the  credibility  of  the  evidence  upon 
the  issue  were  for  the  jury. 

[Ed.   Note.— For  other   cases,   see   Bills   and 
Notes,  Cent  Dig.  {  1879;   Dec  Dig.  (  537.*] 

4.  Pleading  (|  872*)— Pleas— Not  Guiltt— 
Scope  of  Issues  —  Cbbdibiutt  or  Evi- 
dence. 

The  plea  of  not  guilty  puts  In  issue  the 
credibility  of  the  testimony,  even  if  it  is  un- 
contradicted. 

[BM.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dfg.  «  372.*] 

6.  Coubts  ({  80*)— Adjudication— PBEVI0U8 
Decisions  as  Pbeceoents  —  Decisions  ok 
Facts. 

A  judicial  decision  is  to  be  considered  as 

authority  only  in  connection  with  the  facts  on 

which  it  was  decided. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec 

Dig.  {  89.*] 

Appeal  from  Superior  Court  Nash  County ; 
Neal,  Judge. 
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Action  by  the  American  National  Bank 
against  S.  K.  Fountain.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reveraed, 
and  new  trial  ordered. 

The  action  was  to  recover  the  balance  due 
on  a  promissory  note  for  the  purchase  price 
of  an  automobile,  given  by  defendant  to  ona 
B.  A.  Blenner,  and  by  said  Blenner  Indorsed 
to  plaintiff.  The  defendant  resisted  recov- 
ery on  the  ground  that  the  note  was  procur- 
ed by  false  and  fraudulent  represoitatlons  on 
the  part  of  Blenner,  the  vendor.  The  Jury 
found  that  the  note  sued  on  was  procured  by 
misrepresentations  and  frand  oa  the  part 
of  Blenner,  the  vendor,  and  that  the  plain- 
tiff was  Indorsee  for  value  before  maturity, 
and  without  knowledge  or  notice  of  any  In- 
firmity affecting  the  validity  of  the  note. 
There  was  motion  for  a  new  trial  on  ex- 
ceptions properly  noted,  which  was  overruled. 
Defendant  excepted.  Judgment  on  verdict 
for  plaintiff,  and  defendant  excepted  and 
appealed. 

T.  T.  Thome  and  Jaco|>  Battle,  for  appel- 
lant   Bonn  &  Spmlll,  for  appellee. 

HOKE,  J.  Our  statute  on  negotiable  In< 
struments  (Revlsal  1905,  c.  54,  {  2201)  de- 
fines a  "holder  In  due  course"  as  one  who 
takes  a  negotiable  Instrument  that  Is  (a) 
complete  and  regular  In  Its  face;  (b)  before 
It  was  overdue  and  without  notice  that  It 
bad  been  prevlonsiy  dishonored  (If  It  had 
been);  (c)  In  good  faith  and  for  value; 
(d)  and  at  the  time  It  was  negotiated  to  him 
he  had  no  notice  of  any  Infirmity  In  the  in- 
strument or  any  defect  In  the  title  of  the 
person  who  negotiated  It.  And  section  2208 
of  same  chapter  provides  as  follows:  "That 
every  holder  Is  deemed  prima  fade  to  be  a 
holder  In  due  course,  but  when  It  Is  shown 
that  the  title  of  any  person  who  has  ne- 
gotiated thct  Instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he,  or 
some  person  under  whom  he  claims,  acquired 
the  title  as  holder  In  due  course,"  etc. 
These  sections  of  the  statute  are,  to  a  great 
extent,  a  codification  of  certain  general  prin- 
ciples of  mercantile  law,  applicable  to  the 
subject,  established  by  well-considered  de- 
cisions of  the  court  In  this  country  and  EJng- 
land,  notably  Tatam  v.  Haslar  and  Others, 
23  Q.  B.  Dlv.  (1889)  345;  NaUonal  Bank  v. 
Wefendorf,  123  N.  X.  191,  25  N.  B.  402,  10 
L.  R.  A.  676;  Vosburgh  v.  Dlefendorf,  119 
N.  T.  857,  28  N.  E.  801,  16  Am.  St  Rep.  836; 
Glberson  v.  Jolly.  120  Ind.  301,  22  N.  E.  306; 
etc. 

There  Is  some  conflict  of  authority  as  to 
the  extent  and  proper  application  of  the  bur- 
den which  the  law  casts  upon  a  plaintiff, 
where  frand  has  been  established,  or  when 
there  has  be&a  evidence  offered  tending  to 
establish  it  which  is  thus  referred  to  In 
Norton  on  BUls  and  Notes,  334:  "In  the 
cases  of  Illegality  the  rule  is  the  same,  and 
for  the  same  reason.    The  burden  Is  cast  up- 


on the  plaintiff  to  show  that  he  took  the. 
paper  for  value  and  in  good  faith.  Some  of 
the  cases  declare  that  the  holder  need  not 
show  that  he  had  lack  of  notice,  but  need 
only  show  value,  because  the  burden  of 
showing  notice  Is  upon  the  party  who  seeks 
to  Impeach  the  title.  But  the  other  courts 
maintain,  and  properly,  that  In  addition  to 
proving  value  the  holder  should  prove  that 
he  bought  the  note  In  good  faith,  and  should 
show  that  he  had  no  knowledge  or  notice 
of  the  fraud.  If  value  and  notice  are  dis- 
puted as  facts,  they  must  be  passed  upon 
by  the  jury."  The  author,  in  note  92,  cites 
several  additional  cases  In  support  of  the 
text.  In  Tatam  v.  Haslar,  supra,  it  was  held 
"that  when  fraud  Is  proved  the  burden  of 
proof  is  on  the  holder  to  prove  both  that 
value  has  been  given,  and  that  It  has  been 
given  In  good  faith,  without  notice  of  the 
fraud."  In  Vosburgh  v.  Dlefendorf,  supra, 
it  is  held:  "(1)  Where  the  maker  of  nego- 
tiable paper  shows  that  It  has  been  obtained 
from  him  by  fraud,  a  subsequent  transferee 
must  before  he  Is  entitled  to  recover  there- 
on, show  that  he  Is  a  bona  fide  purchaser  or 
that  he  derived  his  title  from  such  a  pur- 
chaser. It  is  not  sufficient  to  show  simply 
that  he  purchased  before  maturity  and  paid 
value.  He  must  show  that  he  had  no  knowl- 
edge or  notice  of  the  fraud." 

The  statute,,  then,  having  enacted  Into  a  law 
the  doctrine  sustained  by  these  authorities, 
the  rule  established  by  the  statute  must  be  ob- 
served, to  the  effect  that  when  fraud  has 
been  established  In  procuring  the  note,  or 
in  the  title  of  any  one  who  has  negotiated 
the  instrument  the  burden  is  on  the  plain- 
tiff to  show  that  he,  or  some  one  under 
whom  he  claims,  acquired  the  title  as  a  hold- 
er in  due  course;  that  is,  that  he  acquired 
the  title  (1)  before  maturity,  (2)  In  good  faith 
and  for  value,  (3)  without  notice  of  any  in- 
firmity or  defect  in  the  title  of  the  person 
negotiating  it  And  where  the  facts  estab- 
lished call  for  its  application,  the  rights  of 
the  parties  must  be  determined  under  the 
rule  as  to  the  burden  of  proof  which  the 
statute  provides.  We  are  Inclined  to  the  opin- 
ion that  the  defendant  was  not  given  the  full 
benefit  of  this  principle  in  the  charge  of  the 
court  below;  but,  if  it  should  be  conceded 
that,  when  taken  in  connection  with  the  tes- 
timony offered,  there  was  no  reversible  error 
In  the  respect  suggested,  certain  It  is  that 
the  charge  erroneously  invades  the  province 
of  the  jury  in  assuming,  as  It  does,  the 
truth  of  the  evidence  offered  by  the  plaintiff 
on  the  essential  facts  of  the  transaction.. 
Thus,  after  properly  placing  the  burden  on 
the  plaintiff,  by  reason  of  evidence  offered 
tending  to  establish  fraud,  the  charge  pro- 
ceeds: "But  the  plaintiff  having  responded 
by  showing  that  it  acquired  the  note  bona 
fide,  for  value,  in  the  usual  course  of  busi- 
ness, and  while  it  was  still  current  and  be- 
fore its  maturity,  the  prima  facie  case  of 
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.  the  plaintiff  Is  restored."  And  again : '  "The 
court  fartber  charges  jron  that  the  prima 
facie  case  of  the  plaintiff  having  been  restor- 
ed by  the  uncontradicted  evidence  of  the 
president  of  the  bank  that  it  acquired  the 
note  in  the  usual  course  of  business,  before 
maturity,  and  without  notice  of  any  vice  in 
it,"  etc. 

It  may  be  that  when  fraud  Is  established 
in  procuring  the  Instrument,  or  there  was 
evldmce  offered  tending  to  establish  It,  If  the 
plahitiff,  as  he  is  then  required  to  do,  should 
lay  before  the  Jury  all  the  evidence  available 
as  to  the  transaction,  and  It  should  thereby 
appear,  with  no  evidence  to  the  contrary,  and 
no  other  fair  or  reasonable  Inference  permis- 
sible, that  plaintiff  was  the  purchaser  of  the 
instrument  in  good  faith,  for  value,  before  ma- 
turity, and  without  notice,  the  court  could 
properly  charge  the  Jury,  If  they  "believed 
the  evidence,"  or  if  they  "found  the  facts  to 
be  as  testified,"  a  more  approved  form  of  ex- 
pression, they  would  render  a  verdict  for 
plaintiff.  But  here,  the  fraud  having  been 
established,  or  having  been  alleged,  and  evi- 
dence offered  to  sustain  it,  the  circumstan- 
ces and  bona  fides  of  plalntiCrs  purchase  was 
the  material  question  in  the  controversy; 
and  both  the  issue  and  the  credibility  of  the 
evidence  offered,  tending  to  establish  the 
position  of  either  party  In  reference  to  it,  was 
for  the  Jury  and  nbt  for  the  court.  State 
V.  Hill,  141  N.  C.  771,  53  S.  E.  311 ;  Riley's 
Case,  113  N.  C.  651,  18  S.  E.  168.  As  said 
by  the  court  in  this  last  case,  the  "plea  of  not 
guilty  disputes  the  credibility  of  the  evidence, 
even    when    uncontradicted." 

His  honor  below,  therefore,  had  no  right 
to  say  to  the  Jury,  on  this  very  material 
question:  "The  prima  facie  case  of  plaintiff 
having  been  restored  by  the  uncontradicted 
evidence  of  the  president  of  the  bank  that  it 
acquired  the  note  in  the  usual  course  of  busi- 
ness, before  maturity  and  without  notice  of 
any  vice  in  It."  For  this  assumes  that  the 
statement  of  the  president  Is  to  be  taken  as 
true,  and  withdraws  that  matter  from  the 
Jury.  The  precise  question  was  presented  In 
the  case  of  Bank  v.  Iron  Works  et  al.,  159 
Mass.  158,  34  N.  E.  93,  and  In  that  case  it 
was  held:  "(1)  In  an  action  on  a  promis- 
sory note,  which  was  defended  on  the  ground 
that  the  note  had  been  fraudulently  put  Into 
circulation  by  the  P.  L.  Co.,  a  Massachusetts 
corporation,  organized  for  the  purpose  of  'do- 
ing a  brokerage  business  in  commercial  pa- 
per, stocks,  bonds,  and  other  property,'  from 
whom  the  plaintiff  company  acquired  it,  the 
plaintiff's  officers  testified  that  the  note 
was  taken  by  them  in  good  faith  and  for  val- 
ue before  maturity,  and  the  defendant  Intro- 
duced no  testimony  to  contradict  these  of- 
ficers. Held,  that  the  defendant  was  entitled, 
nevertheless,  to  go  to  the  Jury  on  the  ques- 
tion whether  the  plaintiff  took  the  note  for 
valne  and  without  notice  of  the  fraud." 


The  trial  court  was  probably  misled  by  the 
language  of  the  opinloi^  in  Bank  ▼.  Burgwyn, 
110  N.  C.  273,  14  S.  E.  623,  17  L.  R.  A.  326, 
making  a  quotation  from  Daniel  on  Negotia- 
ble Instruments,  {  819,  without  adverting  to 
the  facts  stated  In  the  case  on  appeal,  and 
it  Is  in  referoice  to  such  facts  that  a  deci- 
sion is  to  be  considered  authority,  from 
which  It  appears  that  the  trial  court  in  that 
case  had  submitted  the  question  of  the  bona 
fides  of  plaintiff's  purchase  to  the  Jury,  and 
had  not  undertaken  to  determine  it,  as  was 
done  in  the  present  case.  The  statement 
of  the  law  contained  in  this  section  of  Mr. 
Daniel's  valuable  work  on  Negotiable  Instru- 
ments (section  819)  has  been  subjected  to 
adverse  comment  in  the  decisions  on  the 
subject  which  we  have  adopted  as  law  by 
our  statute,  and  there  is  doubt  If,  since  the 
enactment  of  this  statute,  it  can  be  regarded 
as  correctly  expressing  the  rule  for  trial  of 
causes  affected  by  this  section  of  the  stat- 
ute In  reference  to  the  burden  of  proof. 

As  heretofore  stated,  when  fraud  is  proved, 
or  there  Is  evidence  tending  to  establish  it, 
the  burden  Is  on  the  plaintiff  to  show  he  is 
a  bona  fide  purchaser  for  valne,  before  ma- 
turity, and  without  notice,  and  the  evi- 
dence must  be  considered  as  affected  by  that 
burden.  If,  when  all  the  facts  attendant  up- 
on the  transaction  are  shown,  there  is  no 
fair  or  reasonable  inference  to  the  contrary 
permissible,  the  Judge  could  charge  the  Jury, 
If  they  believed  the  evidence,  to  find  for 
plaintiff;  the  burden  in  such  case  having 
been  clearly  rebutted.  But  the  issue  itself, 
and  the  credibility  of  material  evidence  rele- 
vant to  the  inquiry,  is  for  the  Jury,  and  It 
constitutes  reversible  error  for  the  court  to 
decide  the  question  and  withdraw  its  con- 
sideration from  the  Jury. 

There  will  be  a  new  trial,  and  it  is  so  or- 
dered. 

New  trial. 


WHARTON   et  al.   v.   CITY  Or  QREBNS- 
BORO. 

(Supreme  Court  of  North  Carolina.     Nov.  6, 

1908.) 

1.  MuNiciPAi,  Corporations  (i  863*)  — In- 

DEBTED  N  ESS— LIMITATION. 

There  is  no  constitutional  limitation  upon 
the  indebtedness  of  municipal  coroorations  -  the 
onl^  limitation  being  Revisal  1905,  |  2977, 
which  the  General  Assembly  may  repeal  in 
toto,  or  from  the  provisions  of  which  it  may  ex- 
cept any  particular  municipality. 

[Ed.  Note.— For  other  cases,  see  Maoicipal 
Corporations,  Cent.  Dig.  S{  1824-1827;  Dec. 
Dig.  f  863.»] 

2.  MuNiciPAi,  Corporations  (i  933*)— Iixe- 
OAL  Contracts— Valiuation  by  Legisla- 
ture. 

Wliere  a  municipal  corporation  has  made  a 
contract  not  within  its  statutory  powers,  bnt 
within  the  powers  which  the  Legislature  misht 
have  legally  conferred  upon  It,  ue  Legislaturs 


»For  otber  oases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reportsr  Indoxea 


Digitized  by 


Google 


N.a) 


PORTER  ▼.  ABERDEEN  &  R.  F.  R.  R. 


741 


may  subsequently  legalise  the  contract;  and, 
where  an  issue  of  city  bonds  was  invalid  because 
increasing  the  city  debt  to  more  than  10  per 
cent,  of  the  assessed  value  of  property  in  the 
city,  in  violation  of  Revisal  190S,  §  2977,  the 
I^egislature  had  power  to  legalize  the  issue  by  a 
subsequent  act  irrespective  of  the  limitation. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  IMS;  Dec  Dig.  i 
033.*] 

Appeal  from  Superior  Coart,  Oullford  Conn- 
ty;    J.  L.  Webb,  Judge. 

Action  by  H.  W.  Wbarton  and  otbers 
against  the  city  of  Oreensboro,  to  restrain  the 
Issuing  of  bonds.  Judgment  for  defendant, 
and  plaintiffs  appeal.     AfHrmed. 

See,  also,  59  S.  B.  1043. 

Shaw  &  Hlnes,  for  defendant 

BROWN,  J.  This  action  was  originally 
brought  to  restrain  the  issuing  of  certain 
bonds.  The  Judge  below  refused  to  grant 
a  restraining  order  to  the  hearing  and  on 
appeal  this  court  held  that  the  $30,000-bond 
Issue  was  Illegal  because  such  issue  would 
make  the  debt  of  tbe  city  in  excess  of  the 
limitation  imposed  by  section  2977,  Revisal 
1905,  and  remanded  tbe  cause  that  an  In- 
junction might  be  granted  enjoining  the 
issue  of  said  bonds.  Wharton  v.  Greensboro, 
146  N.  C.  356,  59  S.  £.  1043.  Tbe  special 
session  of  the  Legislature  held  in  1908  pass- 
ed an  act  (Prlv.  Laws  1908,  p.  8,  c.  7)  legal- 
izing the  said  $30,000-bond  Issue,  which  act 
is  set  out  in  the  printed  record.  At  tbe 
February  term,  19(^,  of  Guilford  superior 
court,  the  defendant  filed  a  supplemental 
answer,  setting  out  the  above-mentioned  act, 
and  alleging  that  said  act  legalized  tbe  school 
bond  issue.  The  cause  came  on  for  final  Judg- 
ment, and  it  was  held  by  the  court  below 
that  the  act  above  mentioned  had  legalized 
tbe  bond  Issue,  and  the  court  refused  to 
grant  an  injunction  restraining  the  city  from 
Issuing  said  bonds.  The  plaintiff  excepted  to 
the  ruling  of  the  court,  and  appealed.  This 
raises  the  only  question  presented  for  our 
decision. 

The  bonds  in  question  were  declared  in- 
valid by  the  court  for  the  sole  reason  tliat 
the  debt  to  be  created  thereby  would  ex- 
ceed the  statutory  limit  provided  in  section 
2977  of  tbe  Revisal  of  1905.  And  it  Is  to  be 
observed  that  snch  limitation  is  in  this  state 
a  legislative,  and  not  a  constitutional,  limi- 
tation. In  the  Constitution  of  many  states 
of  the  Union  there  are  limitations  upon  the 
amount  of  indebtedness  which  a  municipal 
corporation  may  lawfully  contract.  And  It  Is 
to  be  regretted  that  there  Is  no  such  wise  and 
protective  provision  in  our  Constitution.  As 
in  this  state  the  limitation  Is  legislative  only, 
it  follows  that  the  General  Assembly  can  re- 
peal it  in  toto,  or  except  any  particular  mu- 
nicipality from  Its  operation.  In  this  case 
the  defendant  had  authority  under  Its  char- 
ter to  contract   the  debt,   but  subordinate 


to  the  general  law  (Revisal  1905,  §  2977), 
which  we  held  was  not  repealed  by  Implica- 
tion, and  therefore  so  much  of  the  issue  as 
was  in  excess  of  the  limitation  we  enjoined. 
So  far  as  defendant  is  concerned,  and  as  to 
this  special  issue,  the  limitation  Is  removed 
by  the  act  of  1908.  Tbe  question  is,  can  the 
Legislature  subsequently  legalize  the  con- 
tract of  a  municipal  corporation  which  It 
bad  no  power  to  make  at  the  time  it  at- 
tempted to  do  BO?  Tbe  genera]  rule  seems 
to  be  thnt,  where  a  municipal  corporation 
has  made  a  contract,  not  within  Its  statu- 
tory powers,  but  within  the  powers  which, 
the  Legislature  might  have  lawfully  conferred 
upon  it,  the  Legislature  may  subsequently 
legalize  such  contract.  Baker  v.  Seattle,  2 
Wash.  576,  27  Pac.  462;  Thompson  v.  Lee 
County,  70  V.  S.  (3  Wall.)  327,  18  L.  Ed.  177; 
Single  V.  Marathon  County,  38  Wis.  364; 
Kenosha  v.  Lamson,  76  U.  S.  (9  Wall.)  477, 
19  L.  Ed.  725;  Redland  v.  Brooks,  151  Cal. 
474,  91  Pac.  150;  Current  Law,  Advance 
Sheets,  p.  877;  23  Am.  &  Bng.  Enc.  1228; 
6  Am.  &  Eng.  Enc.  942,  and  cases  cited.  Tbe 
following  cases  hold  that  the  Legislature  by 
a  curative  act  may  subsequently  validate  the 
bonds  of  a  municipal  corporation  Issued  by  it 
without  the  power  so  to  do.  Noland  County 
V.  State,  83  Tex.  183,  17  S.  W.  823;  Knapp 
V.  Grant,  27  Wis.  147;  Rogers  v.  Keokuk, 
18  I*  Ed.  74;  Bank  v.  Yankton  County,  101 
C.  8.  129,  25  L.  Ed.  1046;  Deyo  v.  Otoe 
County  (C.  C.)  37  Fed.  246;  McMlllen  v. 
Boyles,  6  Iowa,  304;  Stelnes  v.  Franklin 
County,  48  Mo.  167,  8  Am.  Rep.  87.  Most 
of  the  authorities  on  this  question  are  to  be 
found  in  the  note  to  Erskine  y.  Nelson  Coun- 
ty, 4  N.  D.  66,  58  N.  W.  348,  27  L.  R.  A.  696. 
From  the  foregoing  authorities  it  seems  to  be 
settled  that  the  Legislature  may  subsequently 
legalize  any  contract  of  a  municipal  corpora- 
tion if  it  could  previously  have  authorized 
it  We  are  of  opinion  that  the  bond  issue 
is  valid. 

We  take  pleasure  in  acknowledging  our  in- 
debtedness to  the  excellent  brief  of  Judge 
Shaw,  of  counsel  for  the  defendant  for  the 
numerous  and  pertinent  authorities  dted. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 


PORTER  et  al.  v.  ABERDEEN  &  R.  F.  R.  R. 

(Supreme  Court  of  North  Carolina.     Oct  28, 
190a) 

1.  Eminent  Domain  (i  309*)— Ocoupatiok  of 
Land  —  Owneb's  Rbkxdt  —  "Permanent 
Damages." 

Where  a  railway  company  has  entered  land 
under  a  claim  of  right  to  do  so,  and  has  con- 
structed a  road  thereon,  and  is  operating  it  un- 
der a  legislative  charter,  ejectment  does  not  He 
to  oust  it.  and  it  cannot  be  subjected  to  suc- 
cessive actions  of  trespass ;  the  owner's  remedy 
being  an  award  of  i>ennanent  damages  including 
recovery  for  the  entire  wrong,  past,  present  and 
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proapective,  and,  on  payment  of  such  damages, 
an  easement  passes  to  the  company  as  in  con- 
demnation proceedings. 

[Bid.  Note. — For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  {  825;    Dec.  Dig.  {  309.*] 

2.  Tbxsfass  (J  29*)— Damages— By  Whoic  Rb- 

COVERABLB. 

The  right  to  recover  for  a  trespass  is  per^ 
sonal  to  him  owning  the  land  at  the  time,  and 
does  not  pass  to  his  grantee. 

[Bd.  Note.— For  other  cases,  see  Trespass. 
Cent.  Dig.  $  68 ;  Dec.  Dig.  »  29.*] 

S.  EuiNBirr  Domain   ({  289*)— Rkmxdt   or 

JCiANDOWNEB— TbEBPASS— PaBTIBS- 

In  an  action  against  a  railway  company 
for  trespass  upon  land  in  constructing  and  op- 
erating a  road  over  it,  all  who  have  an  interest 
in  the  recovery  and  whose  presence  is  neces- 
sary to  protect  the  company  from  other  and  fur^ 
ther  recoveries  for  the  same  cause  should  be  par- 
ties ;  since  permanent  damages  most  be  adjudi- 
cated, on  the  payment  of  which  an  easement 
passes  to  the  company  as  in  condemnation  pro- 
ceedings and  hence,  one  who  owned  and  was  in 
possession  of  the  land  at  the  wrongful  entry, 
and  who  holds  the  present  title,  and  others  who 
owned  the  land  when  the  action  was  brought, 
are  necessary  parties,  though  such  other  persons 
will  not  be  required  to  file  a  complaint. 

[Eld.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  !S  789-796;  Dec.  Dig.  {  289.*J 

Appeal  from  Superior  Coart,  Cumberland 
County;   Long,  Judge. 

Action  by  John  Porter  and  others  against 
the  Aberdeen  &  Rock  Fish  Railroad.  From 
a  Judgment  dismissing  the  action,  plaintiff 
John  Porter  appeals.    Reversed. 

The  action  was  to  recover  damages  against 
defendant  company  for  unlawfully  entering 
upon  lands  of  the  plaintiffs,  and  wrongfully 
occupying  same  In  the  exercise  of  a  right  of 
way.  The  plalntifTs  H.  B.  and  C.  B.  Porter 
having  failed  to  file  any  complaint,  the  ac- 
tion as  to  them  was  dismissed,  and  the  cause 
proceeded  with  as  between  plaintiff  John 
Porter  and  the  defendant.  Said  plaintiff  de- 
veloped his  case,  and  offered  evidence  tend- 
ing to  show  that  he  was  the  owner  and  in 
possession  of  the  land  at  the  time  of  the 
alleged  unlawful  entry  thereon,  and  that  he 
owned  and  was  In  possession  of  same  at  the 
time  of  trial.  It'  further  appeared  that  said 
plaintiff  had  no  title  to  the  land  in  question 
at  the  time  the  action  was  Instituted,  to  wit, 
on  August  18,  1904,  having  at  that  time  con- 
veyed the  portion  of  land  affected  by  de- 
fendant's entry  and  occupation  to  his  sons 
and  coplaintlffs,  H.  B.  and  C.  B.  Porter,  who 
reconveyed  to  their  father,  John  Porter,  aft- 
er the  action  was  instituted.  When  It  was 
disclosed  on  the  cross-examination  of  plain- 
tiff John  Porter  that  he  had  no  title  to  the 
land  at  the  time  of  action  instituted,  the 
cause  was  dismissed  by  the  court ;  the  judg- 
ment entered  being  as  follows :  "This  cause 
coming  on  to  be  heard  at  ttiis  term  of  the 
court  before  the  court  and  a  Jury,  and  It  ap- 
pearing from  the  testimony  and-  evidence  In- 
troduced by  plalntifFB  that  at  the  time  of  the 
Institution  of  this  action  H.  B.  Porter  was 


seised  and  possessed  of  one  part  of  the  land 
described  in  the  complaint,  and  that  C.  B. 
Porter  was  seised  and  possessed  of  another 
portion  of  the  land  described  in  the  plain- 
tiff's complaint,  being  the  lands  occupied  by 
defendant  for  Its  roadbed  and  right  of  way, 
and  that  the  plaintiff  John  Porter  was  not 
at  the  time  of  the  commencement  of  this  ac- 
tion seised  or  possessed  of  any  portion  of  the 
strip  of  land  described  In  the  OMnplalnt,  and 
It  further  appearing  that  no  complaint  was 
ever  filed  la  this  action  by  said  H.  B.  Porter 
or  by  C.  B.  Porter,  who  were  Joined  as  par- 
ties plaintiff  In  the  summons.  It  Is  now  on 
motion  of  Robinson  &  Shaw,  attorneys  for 
defendant,  considered  and  adjudged:  That 
this  action  be  dismissed  as  to  H.  B.  Porter 
and  C.  B.  Porter,  and  that  It  further  appear- 
ing that,  since  the  commencement  of  this  ac- 
tion, the  said  H.  B.  Porter  and  C.  B.  Porter 
have  conveyed  said  land  to  the  plaintiff  John 
Porter,  who  was  not  seised  or  possessed  of 
the  same  at  the  time  of  the  commencement 
of  this  action.  It  is  farther  considered  and 
adjudged  that  this  action  .be  dismissed  as 
to  the  plaintiff  John  Porter,  and  that  the  de- 
fendant, the  Aberdeen  &  Rock  Fish  Railroad 
Company,  go  hence  without  day  and  recover 
of  the  plaintiffs  and  the  sureties  upon  their 
prosecution  bond  the  cost  of  this  action,  to 
be  taxed  by  the  clerk."  Plaintiff  exce'pted 
and  appealed. 

Sinclair  &  Dye,  J.  Sprunt  Newton,  and  C. 
W.  Broadfoot,  for  appellant  Robinson  & 
Shaw,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as  above). 
While  the  facts  are  not  fully  developed,  we 
think  from  a  perusal  of  the  pleadings  and  the 
evidence  stated  in  the  case  on  appeal  it  ap- 
pears by  fair  intendment  that  in  1902  the  de- 
fendant company  entered  on  the  lands  In 
question,  claiming  the  right  to  do  so,  and  have 
constructed  their  railroad,  and  are  operating 
the  same,  under  and  by  virtue  of  a  legislative 
charter,  and  on  facts  substantially  similar 
we  have  held  in  Beasley  v.  Railroad,  147  N. 
0.  362,  61  S.  B.  453,  that,  under  the  circum- 
stances Indicated,  a  jallroad  company  can- 
not be  ousted  from  the  land  by  action  of 
ejectment  on  the  part  of  the  owner,  nor  sub- 
jected to  successive  and  repeated  actions  of 
trespass;  but  the  remedy  for  the  wrong.  If 
one  has  been  committed  by  the  entry  and  oc- 
cupation of  the  land.  Is  to  be  redressed  by  an 
award  of  permanent  damages.  On  a  former 
appeal  In  that  same  cause,  reported  In  145 
N.  C.  272,  278,  59  S.  E.  62,  Connor,  J.,  speak- 
ing to  this  same  question,  delivered  the  opin- 
ion of  the  court  as  follows :  "The  plaintiff  is 
entitled  to  recover  of  defendant  a  fair  com- 
pensation for  the  injury  done  his  land  by  en- 
tering upon  it  and  constructing  the  railroad. 
When  this  Is  fixed  and  paid,  the  defendant 
will  acquire  the  easement  to  use  the  land  in 
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the  same  maimer,  for  the  same  purpose,  and 
to  the  same  extent  as  If  it  bad  acquired  the 
easement  by  condemnation."  It  was  formerly 
held  as  Indicated  In  Beaslejr's  second  appeal, 
reported  hi  147  N.  C.  362,  61  S.  E.  4B3,  that 
where  the  damages  suftered  by  the  owner 
would  be  included  under  an  assessment  In 
condemnation  proceedings,  and  such  a  meth- 
od of  redress  was  provided  by  the  charter 
or  the  general  law,  such  method  should  be 
pursued.  This  was  so  held  chiefly  for  the 
reason  that  it  was  considered  unwise  and  Im- 
proper that  an  enterprise  of  this  character. 
In  which  the  public  as  well  as  the  stockhold- 
ers had  a  vital  Interest,  should  be  harassed 
and  hindered,  and  have  Its  success  Jeopardiz- 
ed by  numerous  nad  repeated  actions,  when 
full  redress  could  be  afforded  in  one  and 
the  same  proceeding.  At  the  time  of  those 
decisions,  such  a  result  could  only  be  reach- 
ed by  condemnation  proceedings,  provided 
usually  by  charter  or  the  general  law.  Since 
the  same  result  is  now  accomplished  by  con- 
flntng  the  owner,  when  suit  is  brought  for 
the  injury  done  to  recovery  of  permanent 
damages  for  the  entire  wrong,  there  is  no 
longer  any  reason  why  either  method  of  re- 
dress should  not  be  pursued.  The  intima- 
tions to  the  contrary  therefore  In  Beaaley's 
second  appeal  may  be  considered  as  with- 
drawn. Again,  it  was  held  in  Beasley's  sec- 
ond appeal  that,  while  the  term  "permanent 
damages"  includes  damages  for  the  entire  in- 
Jury  done  the  property,  present,  past,  and 
prospective,  there  is  no  good  reason  why  this 
amount  should  not  be  ascertained  by  a  verdict 
on  different  issues,  when  occasion  cequires 
that  such  a  course  should  be  taken.  And  it  la 
further  a  well-recognized  position  with  us 
that  when  there  has  been  a  wrongful  entry 
and  trespass  on  an  owner's  land,  and  such 
owner  afterwards  conveys  the  land  to  an- 
other, the  right  to  recover  for  this  wrong  is 
personal  to  him  who  owned  the  land  when 
the  same  was  committed,  and  does  not  pass 
to  the  grantee.  Llverman  v.  Railroad,  114 
N.  C.  692,  19  S.  E.  64 ;  Drake  v.  Howell,  133 
N.  C.  168,  45  S.  E.  639. 

A  proper  application  of  these  principles  to 
the  facts  presented  requires  that  the  order 
made  by  the  Judge  below,  dismissing  the  ac- 
tion as  to  H.  B.  and  C.  B.  Porter  for  want 
of  a  complaint,  and  dismissing  the  action  of 
John  Porter  as  on  Judgment  of  nonsuit, 
should  both  be  reversed.  The  court  having 
decided  that  permanent  damages,  including 
recovery  for  the  entire  wrong,  past,  presoit, 
and  prospective,  should  be  had  in  one  action ; 
and  that,  on  payment  of  such  recovery,  an' 
easement  should  pass  to  the  road  as  In  pro- 
ceedings In  condemnation,  all  who  have  an 
Interest  in  the  recovery,  and  whose  presence 
is  necessary  to  protect  the  railroad  from 
other  and  further  recoveries  for  the  same 
cause,  should  be  made  and  retained  as  par- 
ties.   John  Porter  has  an  interest  in  such  a 


recovery,  and  is  a  necessary  party,  both  as 
being  owner  and  in  possession  at  the  time  of 
the  original  and  wrongful  entry  and  as  pres- 
ent holder  of  the  title,  and  H.  B.  and  C.  B. 
Porter  are  entitled  to  share  In  such  recovery 
for  the  portion  of  the  injury  suffered  while 
they  were  owners.  The  court  will  not  re- 
quire them  to  file  a  complaint  if  they  do  not 
care  to  insist  on  their  claim,  but  their  pres- 
ence in  the  suit  Is  necessary  to  protect  the 
defendant  road  from  other  and  further  liti- 
gation. When  the  road  pays  the  permanent 
damages,  the  easement  should  pass,  and,  as 
stated,  all  whose  presence  is  necessary  to  in- 
sure this  result  and  protect  the  company 
from  further  action  concerning  it  should  be 
parties.  The  order  dismissing  the  action  as 
to  C.  B.  and  H.  B.  Porter  is  reversed,  and 
these  persons  will  again  l>ecome  parties  of 
record;  and  the  order  dismissing  the  action 
as  on  Judgment  of  nonsuit  is  reversed,  and 
the  cause  will  be  proceeded  with  In  accord- 
ance with  law. 
Reversed. 


BABON  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Suprane  Court  of  North  Carolina.     Nov.  6, 
1908.) 

1.  EviDENOK  (8  171*)— Bmt  Evidence— Col- 
LATBBAi.  Issues. 

In  an  action  under  Revisal  190S,  |  2634, 
imposing  a  penalty  for  a  carrier's  failure  to 
adjust  and  pay  a  claim  for  loss  of  freight  with- 
in a  certain  time,  provided  that  unless  the 
consignee  recover  the  full  amount  claimed,  no 
penalty  shall  be  allowed,  plaintiff,  having  al- 
ready filed  and  recovered  his  claim  for  loss  of  the 
goods,  conld  testify  to  that  fact  in  the  action 
for  the  penalty  without  producing  the  notice 
itself,  as  the  contents  of  the  notice  of  claim  were 
collateral  to  such  action,  and  defendant,  having 
it  in  his  possession,  was  able  to  contradict 
plaintiff,  if  necessary. 

[EA.   Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  H  460,  528;   Dec.  Dig.  S  171.*] 

2.  Cabbikbs  (5  20*)— Requlatiow— Penalties 

— AcnONS— BUBDEN   OF  PBOOF. 

In  an  action  under  Revisal  1903,  S  2634, 
impoMng  a  penalty  for  a  carrier's  failure  to 
adjust  a  claim  for  loss  of  freight  within  a  cer- 
tain time,  provided  that,  unless  the  consignee 
recover  the  full  amount  claimed,  no  penalty 
shall  be  allowed,  the  burden  is  on  defendant  to 
prove  that,  the  claim  was  not  filed,  or  that  it 
was  excessive. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  {  20.*] 

3.  Cabbiebs  (§  20*)— Regulation— Penalties 
— ^Actions — Defenses — Patment  fob  Loss. 

The  purpose  of  the  proviso  in  Revisal  1905, 
S  2634,  imposing  a  penalty  for  a  carrier's  fail- 
ure to  adjust  a  claim  for  loss  of  freight  within 
a  certain  time,  provided  that,  unless  the  con- 
signee recover  the  full  amount  claimed,  no  pen- 
alty shall  be  allowed,  being  to  prevent  unjust 
claim  for  losses,  the  fact  th^t  defendant  vol- 
nntarilv  paid  the  claim  for  loss  npon  judgment 
for  plaintiff,  and  while  an  appeal  tiierefrom  was 
pending,  did  not  prevent  a  recovery  of  the  pep- 
alty  for  delay  in  adjusting  the  claim. 

[Ed.    Note.— For   other    cases,    see   Carriers. 
Dec.  Dig.  8  20.*] 


*For  othar 
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Appeal  from  Soperior  Coart,  Columbus 
County;   L^on,  Judge. 

Action  by  H.  W.  Rabon  against  the  Atlan- 
tic Qpast  Line  Railroad  Company.  From  a 
Judgment  for  plaintiff,,  defendant  appeals. 
AfBrmed. 

Junius  Davis,  for  appellant 

CLARK,  C.  J.  The  facts  are  thus  stat- 
ed In  the  defendant's  brief:  "On  December 
12,  1906,  Wingo,  Ellett  A  Crump  shipped 
from  Richmond  two  cases  of  shoes,  valued 
at  $5a93,  to  the  plaintlfT  at  Chadboum,  N. 
C.  The  shoes  were  lost  and  never  d^lvered 
to  the  plaintiff,  and  on  January  9,  1907,  he 
filed  a  claim  in  writing  with  the  agent  of 
the  defendant  at  Chadboum  for  the  price  of 
the  shoes.  The  claim  was  not  paid  or  ad- 
Justed  within  90  days  after  It  was  filed  with 
defendant's  agent,  as  provided  In  section 
2634  of  the  Revisal  of  1905.  In  June,  1907, 
plaintiff  brought  two  suits  against  the  de- 
fendant before  a  Justice  of  the  peace,  one 
to  recover  the  value  of  the  lost  shoes  and 
the  other  for  the  penalty  given  by  the  stat- 
ute above  mentioned.  Judgment  was  given 
by  the  Justice  in  favor  of  the  plaintiff  in 
both  cases,  and  defendant  appealed  to  the 
superior  court  in  both  cases.  Three  or 
four  months  afterwards,  and  while  these 
two  actions  were  still  pending  in  the  su- 
perior court,  the  defendant  paid  plaintiff 
$58.93,  amount  claimed  by  him  as  the  value 
of  the  shoes,  and  also  the  costs  which  bad 
accrued  in  the  suit  before  the  justice  of  the 
peace,  brought  by  the  plaintiff  to  recover  for 
the  loss  of  the  shoes.  Upon  the  trial  of  this 
action  Judgment  was  given  against  the  de- 
fendant for  the  penalty  of  $50." 

The  defendant  excepted  (1)  because  the 
plaintiff  was  allowed  to  testlf^  that  he  filed 
his  claim  in  writing  with  defendant's  agent, 
and  was  subsequently  paid  by  the  defendant 
the  amount  which  he  claimed.  This  was  a 
fact  as  to  which  the  plaintiff  could  testify. 
The  contents  of  the  paper  were  collateral 
to  this  controversy,  and  It  was  not  necessary 
to  produce  the  paper.  Andrews  v.  Grimes, 
62  S.  E.  519  (at  this  term),  and  Ledford  v. 
Emerson,  138  N.  C.  603,  51  S.  E.  42,  and 
cases  there  cited.  Besides,  the  paper  was  in 
the  defendant's  possession,  who  could  have 
produced  it  to  contradict  the  plaintiff  if 
necessary.  The  reqtilrement  being  a  "pro- 
viso" in  the  section,  the  burden  was  on  the 
defendant  to  prove  that  the  claim  was  not 
filed,  or  was  excessive.  State  v.  Norman,  13 
N.  C.  222;  State  v.  Downs,  116  N.  C.  10G4, 
21  S.  E.  689. 

The  defendant  further  excepted  (2)  on  the 
ground  that  the  plaintiff,  having  accepted 
payment  for  the  lost  goods,  could  not  recover 
the  penalty  for  delay  to  "adjust  and  pay" 
said  loss  within  the  time  prescribed  by  the 
statute.  Revisal  1905,  S  2634.  This  point 
has  been  held  adversely  to  the  defendant's 


contention.  Walker,  J.,  spealcing  for  the 
court,  in  Albritton  v.  Railroad,  62  S.  E  597 
(at  this  term).  The  proviso  in  section  2634, 
"unless  such  consignee  recover  in  such  ac- 
tion the  full  amount  claimed,  no  penalty 
shall  be  recovered,"  is  to  I>e  stressed  on  the 
words  "full  amount  claimed."  The  section 
means  that  if  goods  are  lost  or  damaged,  and 
a  claim  In  writing  is  filed,  upon  failure  to 
pay  in  the  prescribed  time,  the  carrier  can 
be  sued,  not  only  for  the  loss  or  damage, 
but  for  a  penalty  of  $60  for  failure  to  "ad- 
Just  and  pay"  the  same,  with  a  proviso  that, 
if  the  plaintiff  shall  sue  and  falls  to  recover 
Judgment  for  the  full  amount  of  the  sum 
specified  in  tais  written  claim,  he  shall  recov- 
er no  penalty.  Voluntary  payment  by  de- 
fendant is  as  full  guaranty  against  excessive- 
demands  as  an  Involuntary  Judgment  The 
object  was  to  prevent  consignees  from  filing 
claims  for  excessive  amounts  and  harassing 
the  carrier  with  suits  therefor,  when.  If  a 
claim  for  a  Just  amount  were  filed,  it  might 
have  l>een  paid.  The  intention  is  to  give  a 
penalty  only  when  payment  of  a  Just  claim 
is  delayed.  It  was  not  Intended  to  prevent 
parties  accepting  payment  of  the  amount  of 
their  loss  or  damage  when  payment  has  been 
delayed  beyond  the  prescribed  time.  The 
object  of  the  law  is  not  to  discourage  settle- 
ment for  losses,  but  suits  for  excessive  de- 
mands. In  this  case  the  plaintiff  did  in  fact 
"recover  Judgment"  for  the  full  amount  of 
his  claim,  but  after  the  appeal  was  taken, 
the  defendant  thought  better  of  it  and  paid 
the  full  amount  of  such  Judgment  and  costs. 
This  is  plenary  admission,  and  not  a  denial 
of  plaifatiff's  right  to  recover  the  penalty. 
The  defendant  relied  upon  Best  v.  Railroad, 
72  8.  C.  479,  52  S.  E.  223,  but  counsel  had 
not  seen  Albritton  v.  Railroad,  supra,  In 
which  this  court  declined  to  follow  Best  v. 
Railroad,  and  adopted  the  views  expressed 
in  the  dissenting  opinion  In  that  case  as  the 
better  reason.  Eller  v.  Railroad  Co.,  140 
N.  C.  140,  62  S.  E.  305,  3  Lu  R.  A.  (N.  S.) 
225,  has  no  application,  for  the  penalty  Is  a 
8ei>arate  cause  of  action,  and  not  a  part  of 
the  damages. 
No  error. 


CUTHBERTSON  v.  MORGAN. 

(Supreme  Court  of  North   Carolina.     Nov.  5, 
1908.) 

1.  Rkfobuation  of  Instbumewts  ({  46*)— Ev- 

lOENCE— QUKOTIONS    FOB  JUBT. 

Though  the  evidence  must  be  clear  and  con- 
vincing to  entitle  a  party  to  reform  a  written 
instrument,  the  court  cannot  withhold  the  case 
from  the  jury  where  there  is  more  than  a  scin- 
tilla of  evidence,  for  that  amount  of  evidence 
cannot  be  said  as  a  matter  of  law  to  be  insuffi- 
cient. 

[Kd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |  194;   Dec  Dig.  I 

46.»] 
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2.  RKFOBXATIOir     OV     ISSntUKINTfi     ({     45*)— 

MisrrAKB—EviDKNCK— Sufficiency. 

Ejvidence  held  to  anpport  a  veidict  that  a 
Btipalation  in  a  contract  for  the  lale  of  real  es- 
tate waa  omitted  bj  mistake  from  the  written 
instrument  evidencing  the  contract,  justifying 
reformation. 

[EM.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  I  159;  Dec.  Dig.  { 
46.»] 

3.  RBTOBUATION  of  iNSTBUUEIfTS  (|  37*)— DE- 
FKNBES  —  COUNT£BCI.AUI  —  KEFOBMATION    OF 

Contract. 

A  defendant  in  an  action  for  the  specific 
performance  of  a  contract  may,  by  way  of  de- 
fense or  counterclaim,  invoke  the  aid  of  equity 
to  reform  the  contract. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |  147;  Dec.  Dig.  § 
87.*] 

4.  Specific  Pebfosuaitce  ({  131*)— Defenses 

—  COUIITKBCI.AUf  — RKFOBICATION     OF    COR- 
TBACT. 

Where,  in  an  action  for  the  specific  per- 
formance of  a  contract,  plaintiff  refuses  to  sul>- 
mit  to  a  decree  for  reformation  as  prayed  for 
by  defendant,  and  to  perform  the  contract  as 
reformed,  the  court  may  dismiss  the  action. 

[£M.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  t  131.*] 

5.  REFOBMATION    OF    iNSTBUmNTB    ((    37*)  — 
COUNTEBCLAIM. 

Under  the  rule  that  he  who  seeks  equity 
must  do  equity,  a  defendant  in  an  action  for 
specific  performance  of  a  contract  may  by  coun- 
terclaim ask  the  court  to  reform  the  contract, 
and  permit  falm  to  perform  it  as  reformed. 

[Bid.  Note. — For  other  cases,  see  Reformation 
of  InstnimentB,  Cent.  Dig.  f  147 ;  Dec.  Dig.  | 
37.*] 

6.  Equity  ({  66*)— Maxims— Exceptions. 

The  counter  equity  which  the  court  will  en- 
force under  the  rule  that  he  who  seeks  equity 
must  do  equity  must  grow  out  of  the  transaction 
in  respect  of  which  equitable  relief  is  invoked. 
[Ed.  Note. — For  other  cases,  see  Bqnity,  Cent 
Dig.  {  189;  Dec.  Dig.  S  66.*] 

7.  EQUITT  (I  24*)— FOBFBITUBEB— CONTBACTB— 
CORSTBUOTION. 

The  law  will,  when  possible,  so  construe  an 
instrument  as  to  avoid  forfeitures,  and  equity 
delights,  when  invoked,  to  relieve  against  them 
by  giving  compensation  for  failure  to  comply, 
rather  than  destroy  the  rights  of  parties. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {{  68,  70;   Dec.  Dig.  !  24.*] 

8.  Reformation    of   Instkuments   (|   47*)— 

FOBFEITUBES— WAIVEB. 

Where,  by  the  terms  of  a  contract  for  the 
conveyance  of  real  estate,  as  reformed  by  the 
court  at  the  request  of  the  vendor,  the  purchas- 
er had  forfeited,  not  only  his  rights  under  the 
contract,  but  the  amount  expended  in  perma- 
nent improvements  on  the  premises,  the  vendor 
should  be  required  to  waive  the  forfeiture  as  a 
condition  to  the  reformation. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  {  47.*] 

9.  Refobmation  of  Instbumentb  ({  48*)— De- 

CBEE. 

An  owner  contracted  to  convey  half  of  a 
tract  of  land  reserving  a  life  estate,  and  requir- 
ing the  purchaser  to  support  him  for  life.  The 
contract,  by  mistake,  omitted  the  agreement  as 
to  support,  and  the  court  at  the  request  of  the 
owner  reformed  it  by  inserting  the  agreement. 
Held,  that  the  provision  as  to  support  was  not 
a  condition,  but  a  covenant,  performance  ot 
which  should  be  secured  by  declaring  it  a  charge 


on  the  purchaser's  interest  in  the  premises,  en- 
forceable in  a  manner  determined  by  the  court. 
[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  i  48.*] 

10.  CoNTBACTS  ({  147*)— CoNSTBUcnoR— In- 
tention of  Parties. 

It  Is  not  the  province  of  the  courts  to  make 
contracts  for  parties  or  to  change  those  made  by 
them,  but  the  courts  must  so  construe  them 
that,  so  far  as  can  be  ascertained,  the  purpose 
and  intention  of  the  parties  are  effectuated. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  730;    Dec.  Dig.  i  147.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  J.  M.  Cuthbertson  against  Enoch 
Morgan.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Modified  and  affirmed. 

Tbe  pleadings,  evidence,  and  verdict  dis- 
close the  following  case:  Defendant,  Enoch 
Morgan,  was  the  ovmer  of  the  tract  of  land 
described  In  the  complaint,  on  which  he  re- 
sided for  many  years.  He  married  the  feme 
defendant,  Esther,  the  mother  of  the  plaintiff 
by  a  former  marriage.  Plaintiff  was  at  that 
time  about  5  years  of  age,  and  lived  with 
defendants  on  the  land  in  controversy  uutU 
he  was  about  18  years  of  age.  On  March 
27,  1002,  defendant,  Enoch  Morgan,  executed 
his  note  to  Chas.  N.  Simpson  for  $248.35, 
and,  to  secure  the  payment  thereof,  he,  with 
his  wife,  executed  a  mortgage  on  said  land. 
On  August  24,  1903,  the  defendant  Enoch 
Morgan,  with  his  wife,  and  plaintiff,  execut- 
ed a  contract  in  writing,  whereby  the  de- 
fendants agreed  to  convey  to  plaintiff  the 
portion  of  said  land  described  in  the  con- 
tract, being  one-half  of  the  tract,  reserving 
to  themselves  and  the  survivor  a  life  es- 
tate. Plaintiff,  in  consideration  of  said 
promise  to  convey,  agreed  to  pay  off  and 
discharge  the  note  and  mortgage  to  Simpson 
In  annual  installments  of  $40.  It  waa  fur- 
ther agreed,  and  so  written  in  the  contract, 
that.  If  plaintiff  was  unable  to  pay  said  debt 
at  the  time  Simpson  demanded  payment,  he 
should  find  some  one  to  carry  it,  and,  "If  it 
should  be  necessary  to  that  end,  said  Enoch 
Morgan  and  wife  are  to  renew  the  note  and 
mortgage."  The  contract  concludes  with 
these  words:  "Now  on  payment  of  said  note 
and  mortgage,  or  any  renewal  or  renewals 
thereof,  the  said  Enoch  Morgan  and  wife 
Ekther  are  to  execute  and  deliver  to  said  J. 
Madison  Outbbertson  a  deed  In  fee  simple 
for  said  tract  of  land,  reserving  a  life  es- 
tate for  them  and  the  survivor  of  them  in 
that  portion  above  mentioned,  and  then  this 
contract  shall  be  fully  performed."  The 
contract  was  duly  proven  and  recorded. 
Plaintiff  paid  $40  on  the  debt  and  borrowed  • 
from  Ii.  S.  Griffin  the  sum  of  $300,  with 
which  to  pay  the  balance,  executing  to  B.  B. 
Adams,  Esq.,  a  deed  In  trust  on  the  said  land 
for  the  purpose  of  securing  the  payment  of 
said  $300.  Tbe  following  words  are  indors- 
ed on  the  note:  "Paid  in  full  by  J.  Madison 
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Cnthbertson,  Jannary  5,  1907.  C.  N.  Slmp- 
Bon."  Plaintiff  demanded  that  defendant 
execute  a  deed  to  blm  or  Join  In  the  mort- 
gage to  Becure  the  amount  borrowed  to  take 
up  the  Simpson  note,  which  defendant  refus- 
ed to  do.  Defendant  claimed  that.  In  addi- 
tion to  paying  the  Simpson  note,  plaintiff 
was  to  maintain  and  support  his  wife  and 
himself,  and  that  this  promise  was  a  part  of 
the  consideration  for  ttie  conveyance  of  the 
land.  He  also  claimed  that  this  part  of 
the  agreement  was  omitted  from  the  contract 
by  the  mistake  or  inadvertence  of  the  drafts- 
man. The  defendant  at  all  times  continued 
to  live  on  the  land,  cultivating  or  renting  it, 
and  using  the  produce  made  thereon.  He 
made  no  demand  upon  plaintiff  for  any  sup- 
port Morgan  says:  "I  gave  it  to  him  to 
pay  Mr.  Simpson  a  little  mon^  that  was 
l)etween  me  and  him — no  other  considera- 
tion. He  was  to  take  care  of  me  and  my 
wife,  and  see  that  we  don't  suffer  for  any- 
thliig."  There  was  testimony  tending  to 
sustain  and  also  to  contradict  the  defend- 
ant's contention  In  respect  to  the  agreement 
to  take  care  of  him.  Mr.  Simpson,  who  drew 
the  contract,  testified:  That  all  of  the  par- 
ties were  present,  that  he  drew  the  con- 
tract at  the  request  of  Enoch  Morgan. 
"They  all  rehearsed  what  they  agreed  to  do, 
and  asked  me  to  fix  the  paper.  I  drew  the 
paper,  and  asked  them  If  that  was  what 
they  wanted,  and  they  all  agreed  to  It.  I 
had  them  all  then  to  sign  It,  and  I  witnessed 
it.  I  Just  read  It  over  to  them.  They  told 
me  what  they  wanted,  and  they  agreed  to 
the  paper  that  I  drew.  This  clause  about 
providing  for  a  renewal  of  mortgage  in  case 
I  did  not  want  to  wait  was  really  a  sugges- 
tion of  mine,  but  they  approved  that  part  of 
it  and  readily  assented  to  it."  He  says  he 
did  not  suggest  to  plaintiff  to  go  into  it; 
knew  nothing  about  it  until  they  came  to 
him.  He  did  not  remember  that  anything  was 
said  about  plaintiffs  supporting  defendants. 
Defendant  Esther  Morgan'  corroborated  plain- 
tiff and  Simpson  in  regard  to  the  agreement 
and  what  occurred  when  it  was  written. 
There  was  evidence  that  plaintiff  put  perma- 
nent improvements  on  the  land.  Upon  is- 
sues submitted  the  Jury  found  that  the  con- 
tract was  executed  and  written,  and  that  de- 
fendant bad  refused  to  execute  the  mortgage 
in  renewal  of  the  one  held  by  Simpson;  that 
it  was  a  part  of  tlie  consideration  of  the  con- 
tract that  plaintiff  should  maintain,  and  sup- 
port the  defendant,  as  alleged  In  the  answer; 
that  this  part  was  omitted  from  the  contract 
by  mistake  or  inadvertence  of  the  drafts- 
man; that  plaintiff  had  not  complied  with 
his  part  of  the  contract,  and  that  the  value 
of  the  improvements  put  upon  the  land  by 
plaintiff  was  $300.  The  plaintiff  moved  for 
Judgment  upon  the  verdict,  that  the  contract 
be  reformed  In  accordance  with  the  verdict 
Refused,  and  plaintiff  excepted.  He  then 
moved  for  Judgment  for  the  value  of  his  im- 
provements. Refused,  and  plaintiff  except- 
ed.   His  honor  rendered  Judgment  that  plain- 


tiff was  not  entitled  to  a  conveyance  of  the 
land;  that  the  debt  due  L.  S.  Griffin  of  $30U 
be  declared  a  lien  upon  the  land;  and  that 
defendants  execute  a  mortgage  to  secure 
same.  Plaintiff  excepted.  There  were  other 
exceptions  to  the  admission  and  rejection  of 
testimony  and  to  instructions  to  the  Jury. 
Plaintiff  appealed. 

Adams,  Jerome  &  Armfield,  for  appellant 
Redwlne  &  Sikes,  for  appellee. 

I 

CONNOR,  3.  (after  stating  the  facts   as 
above).    We  have  examined  the  record  and  I 

the  exceptions  in  r^ard  to  the  conduct  of 
the  trial.  Including  his  honor's  instructions  to  | 

the  Jury,  and  find  no  prejudicial  or  reversible 
error.  Bis  honor  Instructed  the  Jury  upon 
the  issue  directed  to  the  alleged  mistake  in 
the  contract  in  accordance  with  the  decisions 
of  this  court  It  must  we  think,  be  conceded 
that  the  evidence  in  this  respect  was  not  ' 
so  "clear,  cogent  snd  convincing"  as  would 
have  been  required  by  a  chancellor  under  the 
procedure  prevailing  prior  to  the  change  io 
our  system  of  administering  equitable  reme- 
dies. The  weight  of  the  evidence,  conceding 
that  all  of  the  witnesses  were  spealdng  truly, 
was  against  the  contention  of  the  defendant 
in  that  respect;  having  held,  however,  that 
although  the  evidence  must  be  "clear,  cogent 
and  convincing"  to  entitle  a  party  to  correct 
or  reform  a  written-  instrument  the  court 
had  no  right  to  withhold  the  case  from  the 
Jury.  If  there  was  more  than  a  scintilla  of 
evidence,  we  cannot  hold  as  a  matter  of  law 
that  the  evidence  is  not  "clear,  cogent  and 
convincing";  that  being  for  the  Jury.  Le- 
hew  V.  Hewett  130  N.  C.  22,  40  S.  B.  769. 
The  protection  wliich  the  law  theoretically 
throws  around  the  rights  of  parties  who  have 
reduced  their  contracts  to  writing  Is  made  of 
but  little  practical  value  when  the  Jury  may 
set  aside  the  written  word  upon  testimony 
which  a  chancellor  would  consider  entirely 
insufficient  In  this  record  it  appears  with- 
out serious  contradiction  that  the  parties 
voluntarily  went  to  an  intelligent  disinter- 
ested draftsman,  stated  their  agreement  and, 
after  having  it  read  to  them,  expressed  them- 
selves as  satisfied  and  executed  it  Two  of 
the  parties  and  the  draftsman  testified  to 
this,  and  upon  the  testimony  of  the'  other 
party  an  additional  provision  is  inserted  in 
the  contract.  It  will  be  observed  that  only 
half  the  land  is  to  be  conveyed,  and  in  this 
defendants  reserve  a  life  estate;  hence  the 
plaintiff  does  not  come  into  i>ossesslon  of  any 
property  from  tlie  proceeds  of  which  he  can 
pay  the  Simpson  debt  and  provide  support 
for  defendants.  The  defendants  knew  that 
plaintiff  was  a  man  of  small  means,  and  con- 
templated that  he  would  be  unable  to  pay 
the  debt  at  once,  providing  that  he  should 
pay  it  in  annual  installments  of  $40  and,  pro- 
viding, further,  that  if  Simpson  demanded 
payment  prior  to  the  time  plaintiff  was  to 
pay,  according  to  the  contract  that  they 
would  execute  mortgage  in  renewal  of  the 
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one  to  Simpson.  The  plaintiff  waa  therefore 
entitled  to  have  them  execute  the  mortgage 
under  the  terms  of  the  contract  as  written 
and  executed.  The  defendant,  ESnocb  Mor- 
gan, refused  to  carry  out  hla  part  of  the 
contract  in  respect  to  executing  the  new 
mortgage,  alleging  that  as  an  additional  con- 
sideration for  conveying  the  land  plaintiff 
was  to  support  him  and  his  wife,  and  "see 
tltat  they  did  not  suffer  for  anything,"  and 
this  provision  was  omitted  by  mistake.  To 
avail  himself  of  this  contention,  be  was  com- 
pelled to  Invoke  the  aid  of  a  court  having 
equitable  power,  or  the  equitable  power  of 
the  court  Until  the  contract  waa  reformed, 
they  were  unable  to  resist  the  plaintiff's  equi- 
ty to  compel  them  to  execute  the  mortgage. 
The  fact  that  they  Invoked  the  aid  of  the 
court,  by  way  of  defense  or  counterclaim,  is 
not  material.  If,  after  the  facts  were  found, 
the  j)lalntlff  liad  refused  to  submit  to  a  de- 
cree for  reformation  and  specific  perform- 
ance, of  course,  the  court  would  have  dis- 
missed his  action.  He,  however,  asks  the 
court  to  reform  the  contract  and  permit  him 
to  perform  his  part  of  it  as  reformed.  This, 
we  think,  he  had  a  right  to  do  under  the 
maxim,  "He  who  asks  equity  must  do  equi- 
ty." In  regard  to  this  well-established  equi- 
table maxim  Prof.  Pomeroy  says:  "Whatever 
may  be  the  nature  of  the  controversy  be- 
tween two  definite  parties,  and  whatever  the 
nature  of  the  remedy  demanded,  the  court 
will  not  confer  its  equitable  relief  upon  the 
party  seeking  its  interposition  and  aid,  un- 
less he  has  acknowledged  and  conceded,  or 
will  admit  and  provide  for,  all  the  equitable 
rights,  claims,  and  demands  justly  belonging 
to  the  adversary  party  and  growing  out  of, 
or  necessarily  involved  In,  the  subject-matter 
of  the  controversy.  It  says,  In  effect,  that 
the  court  will  give  the  plaintiff  the  relief  to 
which  he  is  entitled  only  upon  condition  that 
he  has  given,  or  consents  to  give,  the  defend- 
ant such  corresponding  rights  as  he  also  may 
be  entitled  to  in  respect  to  the  subject-matter 
of  the  suit."  Pom.  Eq.  {  385.  It  will  be  ob- 
served that  one  of  the  limitations  of  the  doc- 
trine is  that  the  counter  equity  which  the 
court  will  enforce  In  such  cases  must  be  In- 
volved In,  or  grow  out  of  the  transactions  In 
respect  to  which  the  equitable  relief  is  In- 
voked, or,  as  said  by  the  same  author:  "Ac- 
cording to  Its  true  meaning,  the  terms  Im- 
posed upon  the  plaintiff  as  the  condition  of 
his  obtaining  the  relief  must  consist  of  the 
awarding,  or  securing,  to  the  defendant  some- 
thing to  which  he  is  Justly  entitled  by  the 
principles  and  doctrines  of  equity."  Id.  386. 
The  court  will  not  arbitrarily  impose  condl- 
tlona  or  require  him  to  pay  for  the  relief  by 
doing  or  abstaining  from  doing  something  de- 
manded by  the  other  party  against  whom  the 
relief  is  granted,  separate  and  distinct  from 
the  transaction  Involved  in  the  litigation  out 
of  which  the  demand  for  relief  grew.  For 
instance.  If  the  plaintiff  will  seek  to  enjoin 
the  sale  of  his  property  under  mortgage,  be- 


cause of  usury  charged  tat  the  loan  of  the 
money  secured,  the  court  will  grant  the  re- 
lief upon  condition  that  he  pay  the  debt  with 
lawful  Interest  or,  If  one  seek  to  redeem  his 
land  from  a  tax  sale  for  Irregularities  suffi- 
cient to  entitle  him  to  relief,  it  will  be  grant- 
ed upon  payment  of  the  lawful  taxes  paid  by 
defendants,  and  this  is  true  Independently  of 
any  statutory  requirement  In  Morlsey  v. 
Swinson,  104  N.  C.  565,  10  &  B.  754,  It  is 
said:  "When  a  plaintiff  seeks  to  correct  a 
deed  in  his  own  favor,  the  court  will  refuse 
its  aid  unless  be  is  willing  that  the  other 
mistakes  therein  should  be  corrected  which 
would  be  against  his  Interest"  He  who  asks 
equity  must  do  equity.  It  would  seem  that 
applying  this  maxim  of  equity  to  the  facts 
before  us,  the  defendants  should  be  required 
before,  or,  as  a  condition  to  having  the  con- 
tract reformed,  to  specifically  perform  on 
their  part  when  the  plaintiff  expresses  a 
willingness  to  i>erform  his  covenants.  It 
would  be  unjust  to  the  plaintiff  to  grant  re- 
lief to  the  defendants  by  reforming  the  con- 
tract, and  at  the  same  time  construe  the  in- 
serted language  as  a  condition  precedent  and 
declare  a  forfeiture  of  all  rights  under  It 
It  has  always  been  the  pride  of  equity  that 
it  so  moulds  its  decrees  that  perfect  and  com- 
plete Justice  is  done  in  cases  where  the  law 
by  reason  of  its  rigid,  stringent  rules  is  in- 
capable of  doing  so.  The  law  will,  when  pos- 
sible, so  construe  an  Instrument  as  to  avoid 
forfeitures  and  equity  delights,  when  Invok- 
ed, to  relieve  against  them  by  giving  compen- 
sation for  failure  to  comply,  rather  than  de- 
stroying the  rights  of  parties.  It  was  upon 
this  principle  that  courts  of  equity  created 
the  equity  of  redemption  and  preserved  the 
mortgage  which  at  law  was  a  dead  pledge  in- 
to a  living  security  for  the  debt  and  saved 
to  the  debtor  the  right  to  redeem  his  land, 
which,  according  to  the  terms  of  bis  solemn 
deed,  was  forfeited  upon  failure  to  pay,  to 
the  uttermost  farthing,  on  the  day  named. 
If  It  be  conceded  that  by  the  terms  of  the 
contract  as  reformed,  the  plaintiff  had  for- 
feited not  only  his  rights  under  the  contract 
but  the  amount  expended  In  permanent  im- 
provements, we  think  that  the  defendants 
should  have  been  required  as  a  condition  to 
liavlng  the  contract  reformed  to  waive  the 
forfeiture. 

But  we  are  of  the  opinion  that  as  reform- 
ed, the  provision  In  regard  to  support  was 
not  a  condition  but  a  covenant  the  perform- 
ance of  which  should  be  secured  by  declaring 
it  a  charge  on  plaintiff's  interest  in  the  land 
to  be  enforced  in  such  way  as  the  court 
may  determine.  We  had  occasion  to  consider 
a  similar  question  In  Helms  v.  Helms,  135  N. 
C.  164,  47  S.  E.  415,  and  upon  a  rehearing  In 
137  N.  C.  206,  49  8.  E.  110.  Following  the 
line  of  thought  and  the  authorities  cited  In 
that  case,  It  is  apparent  that  If  the  language, 
very  Indefinite  and  uncertain.  Is  construed 
to  be  a  condition  the  plaintiff  might  probably 
would,   find  that   upon  paying   the  incunr 
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brance  on  the  land  and  performing  the  terms 
of  the  condition  for  many  years,  he  would 
be  subjected  to  loss  of  his  money  and  the 
land  up  to  the  last  moment  of  the  llvea  of 
defendants.  To  so  construe  the  contract,  as 
reformed,  would  be  to  administer  equity  to 
the  defendants,  and  at  the  same  time  apply 
to  plaintiff  the  rigid  rules  of  the  law,  be- 
cause a  condition  precedent  must  at  law  be 
fully  compiled  with,  or  the  party  upon  whom 
the  performance  of  the  terms  of  the  condi- 
tion is  imposed  loses  all  of  his  rights  under 
the  contract.  Of  course,  If  the  contract 
clearly  Imposes  a  condition,  the  law  will  en- 
force It  It  Is  neither  the  duty  nor  the  proY- 
ince  of  courts  to  make  contracts  for  parties 
or  to  change  those  which  they  have  made, 
but  to  so  construe  them  that,  so  far  as  can 
be  ascertained,  their  purpose  and  intention 
are  effectuated.  There  are  no  words  of  con- 
dition in  this  contract  The  language  of 
Smith,  C.  J.,  In  McNeely  v.  McNeely,  82  N.  C. 
183,  in  a  similar  case,  is  applicable  here. 
Speaking  of  a  covenant  to  support  persons 
incorporated  In  a  deed,  he  says:  "The  words 
are  In  themselves  vague  and  Indefinite,  and, 
if  an  essential  and  defeating  condition  of  the 
gift  would  be  very  difficult  of  application. 
What  is  meant  by  a  'seeing  to  the  widow,' 
and  what  neglect  falls  short  of  that  duty?" 
In  Gray  v.  West,  93  N.  C.  442,  53  Am.  Eep. 
462,  the  language  in  the  deed  was  "that  A. 
should  have  support  ont  of  the  land."  Held, 
that  the  support  was  a  charge  on  the  rents 
and  profits.  Mlsenhelmer  v.  Sifford,  94  N.  C. 
592,  and  other  cases  cited  In  Helm's  Case, 
supra.  In  that  case  it  was  insisted  that  the 
language  in  the  deed  should  be  construed  a 
condition  precedent  Wliile  in  this  case  the 
plaintiff  has  but  an  executory  contract.  It 
confers  upon  him  rights  corresponding  to  the 
duties  assumed  by  him  which  a  court  will 
protect  and  enforce.  He  cannot  call  for  a 
deed  until  he  pays  the  amount  due  on  the 
Simpson  debt,  or  relieves  the  defendants  and 
their  land  of  any  liability  therefor,  but,  ac- 
cording to  the  terms  of  his  contract  he  is 
entitled  to  require  the  defendants  to  execute 
a  mortgage  in  renewal  of  the  Simpson  mort- 
gage or  by  way  of  substitution  of  it  The 
defendants  are  entitled  to  have  their  support 
or  the  amount  which  is  reasonably  sufficient 
therefor,  under  the  conditions,  age,  health, 
etc.,  fixed  and  charged  upon  plalntlfTs  inter- 
est in  the  land.  So  far  as  the  failure  of  the 
plaintiff  to  support  the  defendants  since  the 
making  of  the  contract  is  concerned,  it  seems 
that  no  demand  was  made  of  him,  and  nei- 
ther 'party  treated  the  contract  as  imposing 
such  duty  upon  plaintiff.  The  defendants 
had  all  that  was  made  on  the  land,  and  do 
not  appear  to  have  suffered.  If  so  desired,  a 
reference  may  be  had  to  ascertain  what,  if 
anything  is  due  on  that  account  We  are 
quite  sure  that  In  the  light  of  our  decision 
the  intelligent  counsel  representing  both  par- 


ties will  l>e  able  to  draw  a  decree  which  will 
protect  the  Interest  of  the  parties.  The  con- 
tract is  unusual  in  some  of  its  provisions,  and 
some  adjustment  and  concessions  will  prob- 
ably have  to  be  made  to  prevent  further  ex- 
pensive litigation.  It  is  to  the  Interest  of  all 
concerned  to  do  sa  The  Judgment  must  lie 
modified  as  Indicated  in  this  opinion.  It  is 
so  ordered. 
Modified  and  affirmed. 


WILKINSON  V.  DUNBAR. 

(Supreme  Court  of  North  Carolina.     Nov.  5,. 
190&) 

1.  Dahaqbs  a  28*)— Obounds  of  Compensa- 
tion —  Pbospectivk  Dauaoes  —  Breach  or 

EltTIBE  CONTBACT. 

Where  there  hag  been  an  absolute  breach  of 
an  entire  contract  all  damages,  both  present 
and  prospective,  suffered  by  the  Injured  pv*? 
may,  and  usually  must,  be  recovered  in  one 
action. 

[Ed.    Note.— For   other   cases,   see    Damages,. 
Cent  Dig.  i!  69,  70 ;   Dec.  Dig.  $  28.*] 

2.  Damages  (|  40*)— Gbounds  of  Compensa- 
tion— Pecuniary  Losses — Loss  of  Profits. 

Profits,  as  an  element  of  damages  for 
breach  of  contract,  are  not  ezclnded  because  of 
anything  Inherent  in  their  nature,  but  nsaally 
because  they  are  remote  and  contingent,  as  in 
case  of  anticipated  profits  from  collateral  en- 
gagements of  the  parties,  or  from  current  sales 
dependent  on  the  uncertainty  of  trade  and  fluc- 
tuations of  the  market;  but  where  profits  may 
be  determined  with  certainty,  or  are  the  direct 
or  immediate  results  of  the  contract,  so  ttiat 
they  may  be  fairly  said  to  have  been  in  con- 
templation of  the  parties,  they  are  recoverable. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §  76;   Dec.  Dig.  f  40.*] 

3.  Damages  (8  184*)— Nature— Cebtaintt  as^ 
TO  Extent. 

In  an  action  for  damages,  while  plaintiff 
must  prove  the  amount  of  his  loss,  absolute  cer- 
tainty is  not  essential,  and  substantial  damages 
may  be  recovered  though  plaintiff  only  shows 
his  loss  proximately;  but  both  the  cause  and 
the  amount  of  loss  must  be  shown  with  reason- 
able certainty. 

[E!d.   Note.— For   other   cases,    see   Damages,. 
Cent  Dig.  i  502;    Dec.  Dig.  i  184.*] 

4.  Damages  (J  28*)— Grounds  of  Comfensa- 
tion  —  Prospective  Damages  —  Breach  of 
Contract. 

Under  an  agreement  to  par  at  a  certain 
rate  per  thousand  feet  for  cuttmg  timber  and 
delivering  it  at  a  certain  place,  on  a  breach 
thereof  before  all  the  timber  was  cut  pro- 
spective, as  well  as  present,  damages  could  be  re- 
covered, within  the  rule  requiring  prospective 
damages  to  be  shown  with  reasonable  certainty. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  »  69,  70;   Dec.  Dig.  {  2a  •] 

5.  Damages  (8  120*)  —  Meabubs— Breach  or 
CoNTBACT— Entire  Contract— Prospective 
Damages. 

On  a  breach  of  an  agreement  to  pay  a 
certain  sum  for  cutting  and  hanling  timber, 
while  the  measure  of  the  damages  accruing  up 
to  the  time  of  the  breach  would  be  the  differ- 
ence between  what  was  agreed  to  be  paid  and 
the  cost  of  performance,  where  it  appeared  that 
the  contract  would  have  required  some  years 
after  its  breach  to  complete  performance,   the 


*For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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proper  meatare  of  the  prospective  damages  aris- 
ing after  the  breach  would  bf  the  present  value 
of  the  difference  between  the  contract  price  and 
the  coat  of  perfomtance. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  291-306 ;    Dec.  Dig.  |  120.*] 

'6.  Dauaoxs  (i  120*)— Ground  ot  Compbrsa- 
noR  —  Pbospkctive  Daiiaoes  —  Breach  or 
Entire  Corthact. 

There  can  be  but  one  recovery  for  pre«ent 
and  prospective  damages  arising  from  breach  of 
an  entire  contract,  based  on  the  values  as  they 
existed  at  the  time  of  breach,  but,  in  fixing  the 
amount  of  a  present  recovery  for  prospective 
damagea,  allowance  should  be  made  on  account 
■of  flnctnatlons  likely  to  occur. 

[Ed.  Note.— For  other  case*,  see  Damages, 
I>ec.  Dig.  f  120.*] 

7.   DAMAOKS  a  175*)— EVIDEHCE— .\DUIBBIBII.- 

iTT  —  Breach  or  Contract  —  Probpeoiive 

Dakaoes. 

In  an  action  for  present  and  prospective 
damages  arising  from  breach  of  an  entire  con- 
tract, evidence  of  changes  in  the  market  values 
or  the  cost  of  materials,  etc.,  after  the  breach  is 
'  inadmissible ;  the  recovery  being  based  on  the 
values  at  the  time  of  the  breach. 

[Bid.  Note.— For  other  cases,  see  Damages, 
<;ent  Dig.  a  46fr-471 ;    Dec  Dig.  |  175.«] 

&  Evidence  (J  488*)  —  Opirior  Evidence  — 

CORCLUSIORS  ARD   MaTTERB   OF    OpIRIOR— 

Value. 

In  an  action  for  breach  of  a  contract  to 
pay  defendant  so  much  per  thousand  feet  for 
«i]tting  and  hauling  timber,  where  witnesses  had 
stated  the  estimated  cost  per  thousand  feet  of 
cutting  and  delivering  the  timber,  their  testi- 
mony as  to  the  profits  per  thousand  feet,  though 
stated  in  the  form  of  an  opinion,  was,  in  effect, 
an  estimate  of  the  difference  between  the  cost  of 
performance  and  the  contract  price,  and  was 
admissible  within  the  general  rule  admitting 
opinion  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2280;   Dec.  Dig.  f  498.*] 

9.  Evidence  (3  474*)  —  Opinion  Evidence  — 
Special  Knowledge  as  to  Bubject-Mat- 

TER— VAtUB— PROFITB. 

Opinion  evidence  will  be  admitted,  where 
the  witness  has  personally  observed  the  facts 
and  conditions  testified  to,  though  it  is  not 
strictly  expert  testimony,  it  being  in  the  nature 
of  expert  teMimMiy  on  the  facts;  and,  on  a 
claim  for  breach  of  contract  to  pay  a  certain 
sum  for  cutting  and  delivering  timber,  ex- 
jaerienced  lumbermen,  having  personal  observa- 
tion and  knowledge  of  the  facts  and  conditions, 
can  give  their  opinions  as  to  the  profits  per 
thousand  feet  in  doing  the  work. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2219 ;   Dec  Dig.  {  474.*] 

10.  Appeal  and  Error  (5  1177*)  —  Disposi- 
tion op  Cause— Reversal— New  Trial. 

Where,  in  an  action  for  breach  of  contract, 
the  questions  of  liability  and  of  the  amount  of 
recovery  were  submitted  in  the  same  issue,  the 
instruction  as  to  the  latter  being  incorrect  a 
new  trial  will  be  ordered  on  the  entire  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  4597-4598;  Dec  Dig.  { 
1177.*] 

Appeal  from  Superior  Court,  Hyde  County ; 
O.  H.  Allen,  Judge. 

Action  by  W.  H.  Wilkinson  against  W.  H. 
Dunbar.  From  a  Judgment  for  defendant  on 
his  counterclaim,  plaintiff  appeals.  Reversed 
and  remanded  for  new  trial. 


Plaintiff  Instituted  suit  against  defendant, 
and  declared  on  four  causes  of  action  for  al- 
leged breach  of  different  contracts  on  part 
of  defendant,  and  claiming  damages  therefor 
in  amounts  varying  from  $500  to  $100.  De- 
fendant answered,  denying  the  allegations  of 
the  complaint,  and  alleging,  by  way  of  count- 
erclaim, breach  of  contract  on  part  of  plain- 
tiff, under  which  plaintiff  had  contracted  and 
agreed  to  pay  defendant  $3.50  per  thousand 
feet  to  cut  and  haul  the  timber  from  two 
certain  tracts  of  land,  the  timber  amounting 
to  several  million  feet.  Plaintiff  replied,  deny- 
ing the  alleged  counterclaim.  On  issues  sub- 
mitted there  was  a  verdict  for  plaintiff  on  his 
first  cause  of  action,  the  Jury  assessing  plain- 
tiff's damages  at  $428.99,  with  interest  from 
May  19,  1902.  And  there  was  verdict  for 
defendant  on  bis  counterclaim  for  $4,000. 
Objection  was  made  to  the  ruling  of  the  court 
which  allowed  defendant  and  some  other  wit- 
nesses, known  to  be  familiar  with  the  tract 
of  land,  and  lumbermen  of  experience,  to  give 
their  opinion  as  to  the  cost  of  cutting  the  tim- 
ber and  delivering  same  to  the  tugboat  pur- 
suant to  the  stipulations  of  the  contract,  and 
the  profit  per  thousand  feet  to  accrue  accord- 
ing to  the  contract  price.  Exceptions  were 
also  made  to  allowing  the  Jury  to  award 
prospective  damages,  the  plaintiff  contending 
that,  under  the  terms  of  the  contract  and 
the  attendant  facts  and  circumstances,  these 
damages  were  too  indefinite,  and  imcertain  to 
be  made  the  basis  of  legal  demand,  and  ex- 
cepting further  to  the  rule  laid  down  by 
the  court  under  which  such  damages  were 
to  be  admeasured.  There  was  Judgment  on 
the  verdict  for  defendant,  andplailntlff  ex- 
cepted and  appealed. 

S.  S.  Mann  and  Small,  MacLean  &  McMul- 
len,  for  plaintiff.  Ward  &  Grimes  and  W. 
M.  Bond,  for  defendant. 

HOKE,  J.  (after  stating  the  facts  as  above). 
It  was  chiefly  objected  to  the  validity  of  de- 
fendant's recovery  that  the  profits  of  the 
contract  claimed  and  allowed  as  damages 
on  defendant's  counterclaim,  involved  too 
many  elements  of  uncertainty  to  be  made  the 
basis  of  a  legal  award  of  prospective  dam- 
ages, and  the  same  should  have  been  rejected, 
on  the  ground  that  they  are  "speculative"  and 
"contingent,"  but  we  are  of  opinion  that  the 
objection  cannot  be  sustained.  It  is  well  es- 
tablished that,  where  there  has  been  definite 
and  absolute  breach  of  a  contract  which  is 
single  and  entire,  all  damages,  both  present 
and  prospective,  suffered  by  the  injured  party 
may,  and  usually  must,  be  recovered  in  one 
and  the  same  action;  and,  when  prospective 
damages  are  allowed,  they  must  be  such  as 
were  in  reasonable  contemplation  of  the  par- 
ties, and  capable  of  being  ascertained  with 
a  reasonable .  degree  of  certainty.  This  re- 
quirement as  to  the  certainty  of  damages  re- 
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coTerable  Is  Creqnentir  said  to  exclude  the 
Idea  of  profits,  but  this  statement  nnist  be 
understood  to  refer  to  the  profits  expected 
by  reason  of  collateral  engagements  of  the 
parties,  or  the  profits  of  a  going  concern  to 
arise  from  current  sales  and  bargains  which 
are  yet  to  be  made  and  dependent  to  a  great 
extent  on  the  uncertainty  of  trade  and  fluc- 
tuations of  the  market.  Accordingly  it  has 
been  held  that  profits  of  an  old  established 
business  may  sometimes  be  allowed  as  dam- 
ages, when  they  can  be  ascertained  with  a 
reasonable  degree  of  certainty,  and,  under 
like  drcnmstance,  the  prospective  profits  to 
arise  directly  from  the  contract  declared  on 
are  also  recoverable.  The  doctrine  is  stated 
in  Hale  on  Damages,  as  follows :  "In  an  ac- 
tion for  damages  the  plaintiff  must  prove,  as 
part  of  his  case,  both  the  amount  and  the 
cause  of  his  loss.  Absolute  certainty,  how- 
ever, is  not  required,  but  both  the  cause  and 
the  amount  of  the  loss  must  be  shown  with 
reasonable  certainty.  Substantial  damages 
may  be  recovered,  though  plaintiff  can  only 
give  his  loss  proximately."  Hale  on  Dam- 
ages, p.  70,  quoted  with  approval  by  this 
court  in  Bowen  v.  King,  146  N.  C.  385,  59  S. 
E.  1044.  And,  further,  on  page  71:  "A  dif- 
ficulty arises,  however,  where  compensation 
is  claimed  for  prospective  losses  in  the  nature 
of  gains  prevented,  but  absolute  certainty  Is 
not  required.  Compensation  for  prospective 
losses  may  be  recovered  when  they  are  such 
as,  in  the  ordinary  course  of  things,  are  rea- 
sonably certain  to  ensue.  Reasonable  cer- 
tainty means-  reasonable  probability.  Where 
the  losses  claimed  are  contingent,  speculative, 
or  merely  possible,  they  cannot  be  allowed." 
On  this  subject  the  same  author  (pages  72, 
73)  quotes  with  approval  from  the  opinion  of 
Selden,  J.,  delivered  in  the  case  of  Griffin  v. 
Colver,  16  N.  T.  489,  491,  69  Am.  Dec.  718,  as 
follows :  "It  is  a  well-established  rule  of  the 
common  law  that  damages  recoverable  for  a 
breach  of  contract  must  be  shown  with  cer- 
tainty, and  not  left  to  speculation  or  con- 
jecture ;  and  it  is  under  this  rule  that  profits 
are  excluded  from  the  estimate  of  damages 
in  such  cases,  and  not  because  there  Is  any- 
thing In  their  nature  which  should,  per  se, 
prevent  their  allowance.  Profits  which  would 
certainly  have  been  realized  but  for  the  de- 
fendant's fault  are  recoverable;  those  which 
are  speculative  and  contingent  are  not  The 
broad  general  rule  in  such  cases  is  that  the 
party  injured  is  entitled  to  recover  all  his 
damages,  including  gains  prevented,  as  well 
as  losses  sustained,  and  this  rule  Is  subject 
to  but  two  conditions:  The  damages  must 
be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  par- 
ties when  they  made  the  contract — that  is, 
must  be  such  as  might  naturally  be  expected 
to  follow  its  violation — and  they  must  be  cer- 
tain, both  in  their  nature  and  In  respect  to 
the  cause  from  which  they  proceed."  And 
Sunderland  on  Damages,  speaking  on  this 
subject,   says:    "It   is   not   necessary   that 


such  damages'  shall  be  shown  with  mathe- 
matical accuracy."  The  same  principle  is 
well  stated  by  Chief  Justice  Nelson,  in  the 
notable  case  of  Masterton  v.  Mayor,  7  Hill  | 
(N.  y.)  61,  42  Am.  Dec.  88,  as  follows :  "When  I 
the  books  and  cases  speak  of  the  profits 
anticipated  from  a  good  bargain  as  mat- 
ters too  remote  and  uncertain  to  be  taken 
into  the  account  in  ascertaining  the  true- 
measure  of  damages,  they  -usually  have  refer- 
ence to  dependent  and  collateral  engage- 
ments, entered  into  on  the  faith  and  in  expec- 
tation of  the  performance  of  the  principal 
contract.  The  performance  or  nonperform- 
ance of  the  latter  may,  and  doubtless  often 
does,  exert  a  material  infiuence  upon  the  col- 
lateral enterprises  of  the  party;  and  tho 
same  may  be  said  as  to  his  general  affairs 
and  business  transactions.  But  the  influence 
is  altogether  too  remote  and  subtle  to  be 
reached  by  legal  proof  or  judicial  investlga-^ 
tlon.  And,  besides,  the  consequences,  when 
injurious,  are  as  often,  perhaps,  attributable 
to  the  indiscretion  and  fault  of  the  party 
himself  as  to  the  conduct  of  the  dellnqueut 
contractor.  His  condition,  in  respect  to  the- 
measure  of  damages,  ought  not  to  be  worse- 
for  having  failed  in  his  engagement  to  a 
person  whose  affairs  were  embarrassed  than 
if  it  had  been  made  with  one  in  prosperous- 
or  affluent  circumstances.  Dom.  b.  8,  tit  5,  2. 
art.  4.  But  profits  or  advantages  which  are 
the  direct  and  immediate  fruits  of  the  con- 
tract entered  Into  between  the  parties  stand, 
upon  a  different  footing.  These  are  part 
and  parcel  of  the  contract  Itself,  entering  in- 
to and  constituting  a  portion  of  its  very  ele- 
ments; something  stipulated  for,  the  right 
to  the  enjoyment  of  which  Is  just  as  clear 
and  plain  as  to  the  fulfillment  of  any  other 
stipulation.  They  are  presumed  to  have 
been  taken  into  consideration  and  deliberated 
upon  before  the  contract  was  made,  and 
formed,  perhaps,  the  only  inducement  to  the 
arrangement  The  parties  may  indeed  have 
entertained  different  opinions  concerning  the 
advantages  of  the  bargain,  each  supposing 
and  believing  that  he  had  the  best  of  it;  but 
this  is  mere  matter  of  judgment  going  to  tbef 
formation  of  the  contract  for  which  eaclx 
has  shown  himself  willing  to  take  the  respon- 
sibility, and  must  therefore  abide  the  Iiasard. 
Such  being  the  relative  position  of  the  con- 
tracting parties,  it  Is  dlSlcult  to  comprehend, 
why,  in  case  one  party  has  deprived  the  oth- 
er of  the  gains  or  profits  of  the  contract  by 
refusing  to  perform  it  this  loss  should  not 
constitute  a  proper  item  in  estimating  the 
damages."  The  doctrine  so  clearly  defined 
and  stated  by  these  authorities,  is  approved 
and  applied  In  decisions  of  our  own  court 
and  well-considered  cases  in  other  jurisdic- 
tions. Oldham  v.  Kerchner,  70  N.  C.  106,  2S 
Am.  Rep.  302;  Hinckley  v.  Steel  Co.,  121  U. 
S.  264,  7  Sup.  Ct  875,  30  L.  Ed.  967 ;  Fail  and 
Miles  V.  McRee,  36  Ala.  61 ;  Nllson  v.  Morse. 
52  Wis.  240-255,  0  N.  W.  1;  Richmond  & 
Jackson  v.  Railway,  40  Iowa,  264-277. 
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A  proper  application  of  these  principles 
to  the  facta  presented  fully  snpport  the  rul- 
ing of  his  honor  below  in  sabmltting  the 
question  of  prospectlre  damages  for  the  con- 
sideration of  the  Jury,  these  facts  affording 
all  the  data  for  an  award  of  such  damages 
with  reasonable  certainty.  While  we  agree 
with  his  honor  that,  for  breach  of  this  con- 
tract, recovery  for  bofh  present  and  prospec- 
tive damages  is  permissible,  we  are  o£  opin- 
ion that  there  was  error  to  the  plaintiff's 
prejudice  in  the  rule  by  which  a  substantial' 
portion  of  the  damages  was  directed  to  be 
ascertained.  On  this  question  his  honor 
charged  the  jury  that,  in  case  a  breach  of 
contract  was  established,  as  claimed,  the 
defendant  was  entitled  to  recover  as  dam- 
ages the  difference  between  the  amount  the 
plaintiff  had  agreed  to  pay  for  the  work  and 
.  ihe  cost  of  performance.  This  was  the  en- 
tire statement  of  the  trial  Judge  in  reference 
to  the  rule  by  which  the  damages  should  be 
admeasured,  and,  though  somewhat  general 
in  its  terms,  is  a  correct  rule  as  to  all  the 
damages  which  had  been  occasioned  at  the 
time  of  breach;  but  there  was  evidence  of- 
fered tending  to  show  that  this  contract 
would  have  required  some  years  in  its  per- 
formance beyond  the  time  when  a  breach 
was  established.  And,  as  to  this  prospective 
damage — that  to  arise  In  the  time  required 
for  performance  after  such  breach — the  cor- 
rect rule  would  be  the  present  value  of  the 
difference  between  the  contract  price  and  the 
cost  of  performance.  We  hold,  as  stated, 
that  recovery  for  this  prospective  damage 
can  be  bad,  but  defendant  Is  only  entitied 
to  the  present  value  of  his  contract,  and,  in 
so  far  as  such  damage  is  allowed  by  anticipa- 
tion, proper  allowance  should  be  made, for 
the  fact  that  present  recovery  is  had  for 
damage  that  would  only  have  accrued  at  a 
future  time.  l^Is  position  as  to  the  cor- 
rect ruR  for  determining  values  to  arise  and 
accrue  in  the  future,  when  a  present  recov- 
ery is  allowable,  is  very  well  illustrated  In 
the  case  of  Pickett  v.  Railroad,  117  N.  C. 
616,  23  S.  E.  264,  30  L.  R.  A.  267,  58  Am. 
St.  Rep.  611.  In  that  case,  and  on  the 
question  indicated,  it  was  held:  "(7)  In  an 
action  for  a  negligent  killing  an  Instruction 
that  the  expectation  of  one  17  years  old  would 
be  442/10  years,  and  that  the  measure  of 
damages  would  be  the  net  moneyed  value  of 
intestate's  life  to  those  dependent  on  htm 
bad  he  lived  out  his  appointed  time,  is  er- 
roneous, because  it  leaves  uncertain  the  date 
which  should  be  the  basis  of  the  final  calcu- 
lation. Instead  of  Informing  the  jury  that 
it  Is  the  present  value  of  such  net  moneyed 
value  which  should  be  considered."'  And 
while  the  authorities  hold  that  one  recovery 
Is  to  be  had  for  the  entire  damage,  predicat- 
ed on  values  as  they  existed  at  the  time  of 
the  breach  of  the  contract,  and  that  It  is 
error  to  admit  testimony  as  to  actual  chan- 
ges In  the  market  values,  or  the  cost  of  labor 
and  material,  that  may  arise  after  that  date, 


see  Hawk  v.  Lumber  Co.  (at  the  present 
term)  62  S.  E.  762.  We  deem  It  not  amiss 
to  say  that  competent  witnesses  who  speak 
to  this  question  should  always  be  sufflclentiy 
advertent  to  the  fact  that  such  fluctuations 
are  not  unlikely  to  occur,  and  courts  and  ju- 
ries should  be  careful  to  see  that  proper  al- 
lowance Is  made  on  that  account  In  fixing 
the  amount  of  a  present  recovery  by  reason 
of  such  damage.  Speaking  to  this  question, 
and  in  support  of  the  view  that  the  principle 
referred  to  is  of  the  substance,  and  to  be  giv- 
en its  proper  weight  by  the  jury,  Nelson, 
Chief  Justice,  in  Masterton's  Case,  supra, 
said:  "The  constituent  elements  of  the  cost 
should  be  ascertained  from  sound  and  relia- 
ble sources;  from  practical  men,  having  ex- 
perience in  the  particular  department  of  la- 
bor to  which  the  contract  relates.  It  is  a 
very  easy  matter  to  figure  out  large  profits 
upon  paper;  but  it  will  be  found  that  these. 
In  a  great  majority  of  the  cases,  become  seri- 
ously reduced  when  subjected  to  the  contin- 
gencies and  hazards  Incident  to  actual  per- 
formance. A  jury  should  scrutinize  with 
care  and  watchfulness  any  speculative  or 
conjectural  account  of  the  cost  of  furnishing 
the  article  that  would  result  in  a  very  un- 
equal bargain  between  the  parties,  by  which 
the  gains  and  benefits,  or.  In  other  words,  the 
measure  of  damages  against  the  defendants, 
are  unreasonably  enhanced.  They  should  not 
overlook  the  rlslts  and  contingencies  which 
are  almost  inseparable  from  the  execution 
of  contracts  like  the  one  in  question,  and 
which  increase  the  exx>ense  independently  of 
the  outlays  in  lal)or  and  capital." 

Objection  was  further  made  that  the  de- 
fendant and  other  witnesses  were  allowed  to 
give  to  the  jury  their  opinion  of  the  profits 
per  thousand  feet.  These  witnesses,  or  some 
of  them,  had  given  their  statement  and  esti- 
mate of  the  cost  per  thousand  feet  to  cut 
and  haul  and  deliver  these  logs  at  a  point 
where  the  tugboat  could  get  them,  and  the 
testimony  objected  to,  while  in  the  form  of 
an  opinion,  was  nothing  but  an  estimate  by 
them  of  the  difference  between  the  costs  of 
performance  and  the  contract  price,  making 
their  testimony  nothing  really  but  an  esti- 
mate of  value,  and  thus  bringing  the  same 
clearly  within  the  general  rule  by  which 
opinion  evidence  is  available.  Sedgwick, 
Damages,  g  1294.  But,  apart  from  this,  it 
will  be  noted  that  the  witnesses  who  gave 
this  testimony  had  personal  observation  and 
knowledge  of  the  facts  and  conditions,  and 
they  were  all  said  to  be  experienced  lumber- 
men. Testimony  of  this  kind,  from  such  a 
source,  is  coming  to  be  more  and  more  al- 
lowed in  investigations  of  tbls  'Character,  and 
the  courts  are  disposed  to  admit  "opinion 
evidence"  when  the  witnesses  have  had  per- 
sonal observation  of  the  facts  and  conditions, 
and  from  their  practical  training  and  experi- 
ence are  In  a  condition  to  aid  the  jury  to  a 
correct  conclusion.  While  not  expert  testi- 
mony in  the  strict  sense  of  the  word,  it  is 
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coming  to  have  a  recognized  place  In  tbe 
law  of  evidence.  McKelvey  speaks  of  It  as 
"expert  testimony  as  to  facts"  (McKelvey  on 
Evidence,  p.  230),  and,  In  reference  to  It,  this 
author  says  that  It  is  nothing  more  than  ordi- 
nary testimony  as  to  facts  given  by  witness- 
es specially  qualified  by  observation  and  ex- 
perience to  give  It  And,  further  on  (page 
231):  'There  are  two  classes  of  witnesses 
who  are  ordinarily  spoken  of  as  experts. 
The  one  embraces  those  persons  who,  by 
reason  of  special  opportunity  for  observation, 
are  In  a  position  to  Judge  of  the  nature  and 
effect  of  certain  matters  better  than  persons 
who  have  not  had  opportunity  for  like  ob- 
servation. For  example,  onk  who  had  had 
opportunity  to  observe  the  running  of  trains 
may  testify  as  to  the  speed  of  an  ordinary 
train.  Such  witnesses  are  really  not  experts 
in  the  strict  sense  of  the  term.  They  are 
only  specially  qualified  witnesses.  Any  per- 
son, having  been  placed  in  the  same  position, 
and  having  had  the  same  opportunity  for  ob- 
servation, could  give  like  testimony."  The 
testimony  offered  comes  clearly  within  this 
principle,  and  its  admission  has  been  sanc- 
tioned by  authoritative  decisions  here  and 
elsewhere.  Brltt  v.  Railroad  (present  term) 
61  S.  E.  601 ;  Taylor  v.  Security  Co.,  145  N. 
C.  385,  59  S.  B.  139;  Slkes  v.  Paine,  32  N. 
C.  280,  61  Am.  Dec.  389;  Eldredge  v.  Smith 
et  al.,  13  Allen  (Mass.)  140;  Salvo  v.  Dun- 
can et  al.,  49  Wis.  151-167,  4  N.  W.  1074; 
Stark  V.  Alford,  49  Tex.  261. 

The  questions  of  plaintiff's  liability  and 
the  amount  of  recovery  were  submitted  to 
the  Jury  in  one  and  the  same  issue,  and  for 
tbe  error  indicated  In  the  opinion  a  new  tri- 
al is  directed  on  the  entire  issue. 

New  trial. 


HAWK  V.  PINE  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  5, 
1908.) 

1.  Damages  (S  120*)— Evidence— Breach  o» 

COWTBACT— ADMISSrBILITY— MEASUKE. 

In  an  action  for  present  and  prospective 
damages,  arising  from  aefendant's  breach  of  a 
contract  to  pay  plaintiff  so  much  per  thousand 
feet  for  cutting  and  delivering  timber,  since  tbe 
prospective  damages  should  be  determined  on 
the  basis  of  the  values  at  the  time  of  the  breach, 
it  was  error  to  admit  testimony  that  the  cost 
of  logging  after  tbe  breach  had  increased, 
though  the  fact  that  the  marlcet  will  fluctuate 
as  to  the  cost  of  labor,  etc.,  may  be  considered 
generally  in  estimating  the  prospective  damages. 
fEd.  Note. — For  other  cages,  see  Damages, 
Cent.  Dig.  Jl  291,  292;    Dee.  Dig.  §  120.*] 

2.  Damages  (J  218*)  —  Instbuotioms  —  Meas- 

UBE. 

In  an  action  for  present  and  prospective 
damages,  arislhg  out  of  a  breach  of  aefendant's 
contract  to  pay  plaintiff  so  much  per  thousand 
feet  for  cutting  and  delivering  timber,  where 
the  contract  would  have  required  several  years 
for  performance  after  tlie  time  of  breach,  an 
instmction  to  find  the  cost  to  plaintiff  of  cutting 
and  delivering  the  logs  at  the  time  they  were 


to  be  delivered  under  the  contract,  when  taken 
in  connection  with  the  erroneous  admission  of 
evidence  of  an  Increase  in  the  cost  of  doing  the 
work  after  the  breach,  was  erroneons,  as  the 
prospective  damages  were  allowable  only  on  the 
basis  of  the  values  at  tbe  time  of  tbe  breach. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  218.*] 

3.  Appeal  and  Esbor  (J  1178*)— Disposition 
OF  Cause— Obdebino  New  Tbial. 

Though  an  error  affected  only  a  part  of 
the  issues,  where  it  appeared  that  the  facts 
might  be  more  fully  developed  on  a  new  trial, 
and  the  questions  more  clearly  presented,  and 
that  injustice  might  he  done  unless  a  new  trial 
was  granted,  a  new  trial  will  be  ordered  on  all 
the  issues. 

[Ed.  Note.— For  other  cases,  see.  Appeal  and 
Error,  Cent.  Dig.  ii  4604-4^;    Dec.  Dig.  I 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Lyon,  Judge. 

Action  by  G.  E.  Hawk,  against  the  Pine 
Lumber  Company.  From  a  Judgment  for 
plaintiff,  and  for  defendant  on  its  counter- 
claim, plaintiff  appealed.  Reversed,  and 
new  trial  ordered. 

See,  also,  68  S.  E.  603,  145  N.  C.  48. 

The  plaintiff  alleged  that,  on  January  4, 
1902,  he  had  entered  into  a  contract  with 
the  defendant  to  log  certain  timber  lands 
owned  by  it,  the  defendant  to  furnish  the 
necessary  equipment;  to  provide  the  means 
for  performing  the  contract,  which  were  to 
be  charged  to  the  plaintiff,  who  was  credited 
each  month  with  the  logs  dtilvered  by  him. 
Statements  were  furnished  each  month  show- 
ing the  balance  due.  The  plaintiff  farther  al- 
leged that  the  land  was  well  timbered,  and 
the  contract,  if  performed,  would  have  en- 
abled him  to  realize  a  profit  of  $100,000. 
There  were  allegations  as  to  the  respective 
duties  and  obligations  of  the  parties,  and 
evidence  to  sustain  the  same.  The  essen- 
tial facts  are  stated  in  Hawk  v.  Lumber  Co., 
146  N.  C.  48,  68  S.  B.  603.  The  contract  was 
of  course  unperformed  at  the  tim*  of  the 
breach,  and  the  evidence  tended  to  show  tbat 
it  would  have  taken  several  years  to  com- 
plete the  work  under  It  The  breach  occur- 
red in  November,  1903.  The  estimates  as  to 
the  quantity  of  timber  on  the  land  varied 
considerably;  the  plaintiff's  evidence  tend- 
ing to  show  that  there  were  between  150,- 
000,000  and  200,000,000  feet  of  timber,  and 
20,000  acres  of  land  while  the  evidence  of 
the  defendant  tended  to  show  that  there  were 
only  5,000  acres,  and  from  30,000,000  to  40,- 
000,000  feet  of  timber.  The  court  permitted 
a  witness,  Benjamin  Moore,  over  the  objec- 
tion of  the  plaintiff,  made  in  apt  time,  to 
testify  as  follows:  "It  would  not  have  cost 
less  than  $4.50  or  $5,  at  least  to  log  the 
land  in  1904,  1905,  1906,  and  1907,  and  that 
wages  had  Increased  since  1903  something 
like  50  per  cent"  Other  witnesses  were  per- 
mitted to  testlfy^  to  the  same  facts.  The 
plaintiff  requested  the  court  to  charge  the 
jury  as  follows :  "If  the  Jury  shall  find  tbat 
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tlie  defendant  wrongfully  broke  Its  contract 
with  the  plaintiff  he  Is  entitled  to  have  his 
damages  aaaesaed  upon  the  conditions  as  they 
existed  at  the  time  of  the  breach,  and  they 
win  not  consider  whether  the  expense  of 
logging  has  Increased  since  that  time  or  de- 
creased, but  they  will  estimate  his  damages 
upon  the  conditions  then  existing,  and  the 
estimate  should  be  based  upon  the  present 
value  of  the  contract  at  the  time  of  the 
breach."  This  Instruction  was  refused,  and 
the  plaintiff  excepted.  The  court  charged  the 
jury  as  follows:  "(1)  The  sixth  l^sue  is,  what 
damage  has  the  plaintiff  sustained  by  reason 
of  tlie  wrongful  breach  of  the  contract?  The 
burden  of  this  issue  is  on  the  plaintiff.  Should 
you  answer  the  first,  second,  and  third  issues 
*Tes,'  the  plaintiff  will  be  entitled  to  recover 
the  difference  between  the  contract  price, 
which  it  is  agreed  was  $3  per  thousand  feet, 
and  the  cost  of  cutting,  hauling,  and  loading 
the  logs  on  the  cars  of  the  Norfolk  &  Southern 
Railway  Company  at  Croatan,  of  all  the  mer- 
chantable timber  that  was  left  on  the  land 
at  the  date  the  plaintiff  stopped  work  for 
the  defendant  company."  Plaintiff  excepted 
to  this  part  of  the  charge.  "(2)  You  must 
find  the  gnantity  of  timber  on  the  land  that 
was  embraced  In  the  contract,  the  number 
of  feet,  and  the  amount  that  It  would  cost 
the  plaintiff  to  deliver  said  logs  on  board  the 
cars  of  the  Norfolk  &  Southern  Railway 
Company  at  Croatan,  at  the  time  or  times 
said  logs  were  to  be  delivered,  under  the 
terms  of  the  contract  Should  you  find  that 
It  would  cost  $3  per  thousand  feet,  or  more, 
the  plaintiff  would  not  be  entitled  to  recov- 
er any  amount  on  account  of  said  logs,  for 
there  would  be  no  profit  in  It  to  him."  The 
plaintiff  excepted  to  each  of  these  Instruc- 
tions. The  issues  and  the  answers  thereto 
were  as  follows:  "(1)  Did  plaintiff  and  de- 
fendant enter  into  the  contract  as  alleged  in 
the  complaint?  Answer.  Yes.  (2)  Did  the 
plaintiff  perform  the  contract  on  his  i>art 
as  fully  as  he  was  permitted  to  do  by  the 
defendant?  Answer.  Yes.  (3)  Did  the  de- 
fendant wrongfully  break  the  contract,  and 
prevent  the  plaintiff  from  further  perform- 
ance thereof?  Answer.  Yes.  (4)  Did  the 
defendant  wrongfully  convert  the  personal 
property  of  the  plaintiff  as  alleged  in  the 
complaint?  Answer.  Yes.  (5)  What  dam- 
age has  plalntlfl  sustained  by  the  wrongful 
conversion  of  his  personal  property?  An- 
swer. $1,859.  (6)  What  damage  has  plaintiff 
sustained  by  the  wrongful  breach  of  the  con- 
tract? Answer.  Two  thousand  two  hundred 
and  fifty  dollars,  with  interest  on  same.  (7) 
Have  the  matters  and  things  complained  of 
been  heretofore  adjudicated  as  to  the  con- 
version of  the  personal  property,  as  alleged 
In  the  answer?  Answer.  Yes.  {Sf  Have  the 
matters  and  things  alleged  In  the  complaint; 
other  than  the  conversion  of  the  personal 
property,  been  heretofore  adjudicated  as  al- 
leged in  the  answer?  Answer.  No."  The 
plaintiff  moved  for  a  new  trial,  which  was 
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refused,  and  judgment  was  entered  upon  the 
verdict    He  then  excepted  and  appealed. 

W.  D.  Mclver  and  D.  li.  Ward,  for  appel- 
lant W.  W.  Clark,  Simmons,  Ward  &  Allen, 
and  Moore  &  Dunn,  for  appellee. 

WALKER,  J.  We  are  of  the  opinion  the 
judge  erred  in  admitting  the  testimony  of 
Benjamin  Moore  and  other  witnesses  as  to 
facts  supervening  the  breach  of  the  contract 
— that  is,  the  cost  of  logging  after  the  breach 
and  the  increase  In  the  rate  of  wages — and 
also  In  refusing  the  plaintiff's  prayer  for  in- 
structions. This  case,  in  respect  to  the  dam- 
ages recoverable  for  the  breach  of  the  con- 
tract, is  governed  by  Wilkiuson  v.  Dunbar 
(decided  at  this  term)  62  8.  E.  748.  We  held 
there  that  while  the  entire  damage  must  be 
assessed,  present  and  prospective,  the  meas- 
ure of  damages  is  the  value  of  the  contract 
at  the  time  of  the  breach.  Justice  Hoke  for 
the  court  says  in  that  case :  "There  was  evi- 
dence offered  tending  to  show  that  this  con- 
tract would  have  required  some  years  in  Its 
performance  beyond  the  time  when  a  breach 
was  established ;  and,  as  to  this  prospective 
damage— that  to  arise  In  the  time  required  for 
performance  after  such  breach — the  correct 
rule  would  be  the  present  value  of  the  differ- 
ence between  the  contract  price  and  the  cost 
of  performance  We  hold,  as  stated,  that  re- 
covery for  this  prospective  damage  can  be 
had,  but  defendant  Is  only  entitled  to  the 
present  value  of  his  contract,  and,  in  so  far 
as  such  damage  is  allowed  by  anticipation, 
proper  allowance  should  be  made  for  the 
fact  that  present  recovery  Is  had  for  damage 
that  would  only  have  accrued  at  a  future 
time.  This  position  as  to  the  correct  rule 
for  determining  values  to  arise  and  accrue 
in  the  future,  when  a  present  recovery  is  al- 
lowable, is  very  well  illustrated  In  the  case 
of  Pickett  V.  Railroad,  117  N.  C.  616,  23  S. 
E.  264,  30  L.  R.  A.  257,  53  Am.  St  Rep.  611." 
He  cites  the  leading  and  authoritative  case 
of  Masterton  v.  Mayor,  7  HiU  (N.  Y.)  61,  42 
Am.  Dec.  38,  in  which  it  was  held:  "(a) 
When  one  party  to  an  executory  contract 
puts  an  end  to  It  by  refusing  to  fulfill,  the 
other  party  Is  entitled  to  an  equivalent  In 
damages  for  the  gains  and  profits  which  he 
would  have  realized  from  performance,  (b). 
The  measure  of  damages,  in  respect  to  so 
much  of  the  contract  as  remained  wholly  un- 
performed at  the  time  of  the  breach,  is  the 
difference  between  what  the  performance 
would  have  cost  the  plaintiff  and  the  price 
which  the  defendant  had  agreed  to  pay.  (c) 
In  estimating  what  the  performance  would 
have  cost  the  plaintiff  the  court  and  Jury 
should  be  governed  by  the  price  of  labor  and 
material  at  the  time  of  the  breach,  paying 
DO  attention  to  subsequent  fluctuations  of 
the  market"  This,  of  course,  means  actual 
fluctuations. 

The  language  of  Chief  Justice  Nelson  (aft- 
erwards a  Justice  of  the  Supreme  Court  of 
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tbe  United.  States)  la  especially  applicable  to 
our  case.  He  says :  "Where  tbe  contract, 
as  In  this  case,  Is  broken  before  tbe  arrival 
of  the  time  for  fnll  performance,  and  the  op- 
posite party  elects  to  consider  It  in  that 
light,  the  market  price  on  the  day  of  the 
breach  is  to  gorem  in  the  assessment  of  dam- 
ages. In  other  words,  the  damages  are  to 
be  settled  and  ascertained  according  to  the 
existing  state  of  the  market  at  tbe  time  the 
cause  of  action  arose,  and  not  at  the  time 
fixed  for  full  performance.  Tbe  basis  upon 
wblcb  to  estimate  tbe  damages,  therefore,  is 
Just  as  fixed  and  easily  ascertained  in  cases 
like  tbe  present  as  in  actions  predicated  up- 
on a  failure  to  perform  at  tbe  day."  Tbe 
concurring  opinion  of  Bronaon,  J.,  Is  equally 
as  strong  and  explicit  in  stating  tbe  same 
principle.  Tbe  rule,  as  now  formulated  by 
this  court,  and  governing  in  such  cases  as 
this  one,  is  well  supported,  not  only  by  Mas- 
terton  ▼.  Mayor,  supra,  but  by  the  other 
cases  which  will  be  found  In  the  learned  and 
forceful  opinion  of  Justice  Hoke.  We  need 
not  refer  to  them  seriatim,  and  make  special 
comment  upon  the  reasons  assigned  therein 
for  tbe  conclusion  reached  by  the  courts  of 
Alabama,  Iowa,  Wisconsin,  and  Illinois,  and 
by  this  court  In  Oldham  v.  Kerchner,  79  N. 
C.  106,  28  Am.  Rep.  302,  as  it  will  suffice  to 
say,  generally,  that  they  fully  and  conclusive- 
ly sustain  tbe  rule,  as  one  t)oth  simple  in  Its 
application,  certainly  less  speculative  than 
any  other,  and  eminently  just  and  proper. 
We  again  commend  its  wisdom,  as  it  fixes  a 
sure  standard  for  assessing  tbe  damages,  and 
prevents  a  Jury  from  entering  into  the  field 
of  uncontrolled  conjecture  and  speculation, 
which  might  result  in  many  cases  most  dis- 
astrously to  tbe  offending  party.  He  surely 
should  not  complain  of  It,  and  bis  adversary 
has  no  ground  for  criticism  of  It  as  a  proper 
criterion  of  what  he  should  receive,  as  be 
gets,  under  it,  all  that  he  could  have  con- 
templated that  be  would  receive,  and  he  also 
receives  a  benefit  from  the  fact  that  we  ex- 
. elude  from  the  consideration  of  the  Jury 
vague  surmise  and  conjecture  as  to  what  the 
future  market,  with  respect  to  the  cost  of 
labor  and  material,  and  other  elements  of 
damages,  will  actually  be.  Tbe  fact  that  the 
market  will  fiuctuate,  and  that  prices  will 
rise  or  fall,  may  be  considered  in  estimating 
the  damages,  but  not  any  particular  or  actual 
change  which  may  have  occurred  in  future 
conditions.  Tbe  presumption  is  that  be  esti- 
mated bis  profit  upon  the  basis  of  tbe  condi- 
tions existing  at  the  time  of  tbe  breach.  If 
there  should  be  one,  or  that  is  at  least  as 
close  an  approximation  as  we  can  possibly 
make,  with  reference  to  what  was  In  tbe 
minds  of  tbe  parties  and  within  their  rea- 
sonable expectation,  when  they  made  the 
contract  This  ruling  entitles  tbe  plaintiff 
to  a  new  trial.  The  Instructions  of  tbe  court 
(Nos.  1  and  2)  would  seem  to  be  somewhat 


Inconsistent,  though  It  is  possible  we  may  be 
mistaken  as  to  this,  and  not  clearly  under- 
stand them,  with  reference  to  each  other,  so 
as  to  be  able  to  reconcile  them.  The  last  in- 
struction was  erroneous  under  tbe  rule  laid 
down  by  us,  especially  when  considered  in 
connection  with  tbe  incompetent  evidence  ad- 
mitted and  the  Instruction  asked  by  tbe 
plaintiff,  which  was  rejected. 

We  think  that  under  the  peculiar  circum- 
stances of  this  case,  the  new  trial  which  we 
award  should  extend  to  all  the  issues,  for 
the  reason,  among  others  which  are  control- 
ling, that  the  facts  of  the  case  may  be  more 
fully  developed,  and  the  questions  Intended 
to  be  presented  more  clearly  presented.  To 
do  otherwise  might  result  in  Injustice  to  one 
or  both  of  the  parties.  We  grant  the  new 
trial  generally  in  the  exercise  of  tbe  discre- 
tion which  l)elongs  to  this  court,  as  has  been 
so  often  decided.  Burton  v.  Railroad,  84  N. 
C.  192;  Holmes  v.  Godwin.  71  N.  C.  306; 
Merony  v.  Mclntyre,  82  N.  C.  103;  Strotber 
V.  Railroad,  123  N.  C.  197,  31  S.  E.  386;  HaU 
T,  Hall,  131  N.  C.  185,  42  S.  E.  562 ;  Benton 
V.  Collins,  125  N.  C.  83,  34  S.  E.  242,  47  L. 
R.  A.  33 ;  Nathan  t.  Railway,  118  N.  C.  1066. 
24  S.  E.  511. 

Let  there  be  a  new  trial  as  to  all  the  is- 
sues. 

New  trial. 


HAWK  V.  PINE  LUMBER  CO. 

(Sapreme  Court  of  North  Carolina.     Nov.  5. 
1908.) 

1.  Tbiai,  d  140*)— Takiro  Question  fiiox 
JuRT— Cbbdibiutt  or  WiraESSKS. 

An  issue  whether  tbe  matters  alleged 
had  t>een  already  adjudicated,  as  alleged  in  the 
answer,  having  been  sabmitted,  a  requested 
instruction  that  upon  the  whole  evidence  the 
jury  should  answer  the  issue  in  the  affirma- 
tive wag  properly  lefased,  as  it  prevented  the 
jury  from  passing  on  tlie  credibili^  of  the  wit- 
nesses. 

[Ed.  Note. — ^Por  other  cases,  see  Trial,  Cent. 
Dig.  {  335;    Dec.  Dig.  {  140.*] 

2.  .TUDQMENT    (I    956*)  —  Pl-ICADtWO  —  POBKKR 

Adjudication— BuBOEN  of  Pboof. 

Where  Che  answer  alleged  that  certain 
matters  alleged  in  the  complaint  had  been  ad- 
judicated in  a  prior  suit,  the  burden  was  on 
defendant  to  prove  the  prior  adjudication. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  1822 ;    Dec.  Dig.  |  956.*] 

3.  Appeai.  and  Ebbob  (f  782*)— DisiasaAir— 
Review  Unnecesbabt. 

Where  both  plaintiff  and  defendant  ap- 
peal, and  a  new  trial  i^  ordered  on  all  the  is- 
sues on  plaintiff's  appeal,  defendant's  appeal 
l>ecomes  unnecessary,  and  will  be  dismissed. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3139;   Dec  Dig.  {  792.*] 

Appeal  from  Superior  Court  Craven  Coun- 
ty; Lyon,  Judge. 

Action  for  breach  of  contract  by  G.  E. 
Hawk  against  the  Pine  Luml)er  Company. 
From  a  Judgment  for  plaintiff,  and  for  de- 
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fendant  on  Its  counterclaim,  defendant  ap- 
pealed.    Appeal   dismiBsed. 
See,  also,  58  S.  E.  603. 

The  answer  stated  that  the  matters  alleg- 
ed in  the  complaint  had  been  previouslr  ad- 
judicated in  a  prior  action  between  the  par- 
ties, and  the  eighth  issue  submitted  was 
whether  the  matters  alleged  In  the  complaint 
had  been  previously  adjudicated  as  aliped 
In  the  answer. 

W.  W.  Clark,  Simmons,  Ward  &  Allen,  and 
Moore  ft  Dunn,  for  appellant  W.  D.  Mc- 
Iver  and  D.  L.  Ward,  for  appellee. 

WALKER,  J.  This  is  an  appeal  by  the 
defendant  from  the  refusal  of  the  court  to 
grant  a  new  trial,  because  the  court  refused 
to  give  the  Jury,  as  requested  to  do  by  his 
counsel,  the  following  instruction:  "Upon 
the  whole  evidence,  you  will  answer  the 
eighth  Issue  'Yes.' "  The  Issues  are  set  out  In 
the  plaintiff's  appeal,  and  reference  is  made 
thereto.  The  request  was  not  in  proper  form, 
as  it  deprived  the  Jury  of  the  right  to  pass  up- 
on the  credibility  of  the  witnesses.  Manufac- 
turing Co.  V.  Railroad.  128  N.  C.  284r-285,  38 
S.  E.  894,  and  cases  cited ;  Merrill  v.  Dudley, 
139  N.  C.  57,  51  8.  B.  777,  The  burden  of  the 
eighth  issue  was  upon  the  defendant  But 
we  will  not  decide  the  case  upon  the  Inac- 
curate and  disapproved  form  of  prayer.  If 
we  did  so.  It  would  affirm  the  Judgment  In 
this  appeal.  In  the  plaintiff's  appeal  we  have 
directed  a  new  trial  as  to  all  the  Issues,  and 
this  appeal,  therefore,  becomes  unnecessary, 
for  the  defendant  will  get  what  it  is  asking 
for  by  our  giving  a  new  trial  in  that  appeal. 
Therefore  the  proper  course  now  is  to  dis- 
miss this  appeal. 

Api)eal  dismissed. 


STATE  V.  ATLANTIC  COAST  LINE  R,  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  6, 

190a) 

1.  SuHDAT  (i  29*)— Operation  oir  Railboads 

— PbOSECCTION— BUBDEN  OF  PsOOF. 

Under  Revisal  1905,  !  3844,  prohibiting  a 
railroad  company  from  permitting  the  running 
of  certain  trains  on  Sunday,  permission  is  an 
essential  ingredient  of  the  oSeoge,  and,  though 
the  mere  running  of  a  train  may  support  a  con- 
viction, proof  of  that  fact  does  not  place  the 
bnrden  upon  the  company  to  show  that  the 
train  was  mn  without  its  permission ;  the  jury 
being  bound  to  consider  all  the  evidence,  and 
find  beyond  a  reasonable  doubt  that  permis- 
sion existed. 

[Ed.  Note. — For  other  cases,  see  Sunday,  Cent. 
Dig.  i  70 ;   Dec.  Dig.  i  29.*] 

2.  Cbiuinai.  Law  (|§  763,  764*)  —  Instboc- 
TioNS— Invasion   of  Jury's  Pbovince. 

An  instruction  in  a  prosecution  of  a  railway 
company  for  permitting  a  train  to  run  on  Sun- 
day that,  if  a  train  passed  through  a  specified 
pomt  on  a  specified  Sunday  pulled  by  an  engine 
belonging  to  the  company,  the  company  should 
be  convicted,  unless  defendant's  evidence  show- 
ed that  the  train  was  run  without  its  permis- 


sion, was  error,  since  the  ultimate  fact  of  guilt 
was  for  the  jury,  and  not  the  court,  to  declare. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1735;  Dec.  Dig.  JS  763, 
764.»] 

8.  Cbminai,  Law  (J  1128*)  —  Appeal— Mat- 
ters Not  of  Recobd. 

The  Supreme  Court  cannot  refer  to  matters 

not  stated  in  .the  record. 
[EJd.    Note.— For    other    cases,    see    Criminal 

Law,   Cent   Dig.  H  29&1-2953;    Dec.   Dig.   S 

112a*] 
Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Lyon,  Judge. 

The  Atlantic  Coast  Line  Railroad  Com- 
pany was  convicted  of  permitting  a  train  to 
run  on  Sunday,  In  violation  of  Revisal  1905, 
i  3844,  and  it  appeals.     New  trial  granted. 

This  Is  an  Indictment  for  permitting  a 
train  of  cars  to  be  run  on  Sunday  between 
sunrise  and  sunset,  contrary  to'  section  3844 
of  the  Revisal  1905,  which  is  as  follows: 
"If  any  railroad  company  shall  permit  the 
loading  or  unloading  of  any  freight  car  on 
Sunday,  or  shall  permit  any  car,  train  of 
cars,  or  locomotive  to  be  run  on  Sunday  on 
any  railroad  (except  the  trains  specified  In 
the  section),  such  railroad  company  shall 
be  guilty  of  a  misdemeanor  In  each  county 
where  such  car,  train  of  cars  or  locomotive 
shall  run,  or  In  which  any  such  freight  car 
shall  be  loaded  or  unloaded,  and  upon  con- 
viction shall  be  flned  not  less  than  five  hun- 
dred dollars  for  each  offense."  The  evi- 
dence Introduced  by  the  state  tended  to 
show  that  on  Sunday,  May  19,  1907,  a  freight 
train  passed  through  Wilson,  it  being  a  "sol- 
id coal  train,"  with  an  engine  and  tender  on 
which  were  the  letters  "A.  C.  L.,"  they  being 
the  Initial  letters  of  the  defendant's  corpo- 
rate name.  The  train  was  going  south  be- 
tween 5  and  6  o'clock  p.  m.  The  defendant 
objected  to  this  evidence  in  apt  time,  be- 
cause It  was  alleged  in  the  indictment  that 
the  train  was  "run"  on  May  1,  1908;  where- 
as, the  proof  is  that  it  was  "run"  on  May 
19,  1907.  The  objection  was  overruled,  and 
the  defendant  excepted.  The  evidence  of 
the  defendant  tended  to  show  that  those  hav- 
ing the  authority  to  supervise  and  control 
the  movement  of  trains  on  the  defendant's 
road  had  positively  forbidden  the  operation 
or  running  of  any  train  on  Sunday,  contrary 
to  the  provisions  of  the  statute.  This  evi- 
dence was  in  the  form  of  special  Instructions 
to  subordinates  in  the  service,  who  had  the 
Immediate  charge  of  the  operation  of  trains, 
whose  duty  it  was  to  obey  all  orders  receiv- 
ed from  their  superiors.  It  was  also  in 
evidence  that  the  train  mentioned  in  the 
Indictment  was  run  without  the  knowledge 
or  consent  of  the  defendant,  and  in  viola- 
tion of  previous  orders  issued  by  It  The 
court  charged  the  Jury  as  follows:  "If  you 
find  that  the  freight  train  loaded  entirely 
with  coal   passed  through  Wilson  on  May 
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19,  1907,  before  sunset,  pulled  by  an  engine 
belonging  to  the  defendant,  then  you  should 
find  the  defendant  guilty,  unless  the  evidence 
offered  on  the  part  of  the  defendant  satis- 
fies yon  that  said  train  was  running  without 
the  permission  of  the  defendant  The  bur- 
den of  proof  on  the  question  whether  the 
train  was  run  by  the  permission  of  the  de- 
fendant is  on  the  defendant"  To  this  In- 
struction the  defendant  excepted.  The  court 
further  instructed  the  Jury  that  the  owner- 
ship of  the  coal  and  the  purpose  for  which 
it  was  transported  was  immaterial.  Defend- 
ant excepted.  The  defendant  was  convicted. 
A  motion  for  a  new  trial  having  been  over- 
ruled and  Judgment  pronounced  upon  the 
verdict  the  defendant  appealed. 

V.  A.  &  S.  A.  Woodard  and  Aycock  &  Dan- 
iels, for  appellant  Hayden  Clement  Asst 
Atty,  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  offense  created  by  the  statute 
in  question  consists  in  the  running  of  trains 
on  Sunday  by  permission  of  the  railway 
-company.  The  statute  is  not  so  worded 
as  to  withdraw  from  Its  operation,  by  ex- 
ception or  proviso,  trains  which  are  run 
without  the  consent  of  the  railway  company, 
but  the  permission  of  the  company  is  made 
an  essential  ingredient  of  the  offense,  and, 
under  well-settled  rules  of  criminal  plead- 
ing, the  state  is  called  upon  to  show  the  per- 
mission in  order  to  convict  the  defendant 
This  is  not  Imposing  upon  the  state  a  bur- 
den of  proof  which  it  Is  impossible  to  carry 
or  requiring  it  to  prove  a  fact  the  exist- 
ence of  which  can  be  more  easily  establish- 
ed by  the  defendant  for  the  plain  reason 
that,  when  the  state  has  shown  that  the 
train  was  actually  rtm  on  a  Sunday,  It  has 
adduced  evidence  sufficient  to  warrant  the 
jury  to  infer  that  it  was  done  with  the  de- 
fendant's permission.  It  Is  a  circumstance 
sufficient,  at  least  to  support  a  conviction. 
It  cannot  be  said,  though,  that  the  defend- 
ant is  guilty  simply  because  the  train  was 
drawn  by  one  of  the  defendant's  locomotives, 
for  this  would  be  taking  evidence  of  the  fact 
that  it  was  run  with  the  permission  of  the 
defendant  for  the  fact  itself.  Instead  of 
charging  the  Jury  as  he  did,  the  Judge  should 
have  instructed  them,  not  that  the  burden 
was  on  the  defendant  to  show  that  the  train 
was  run  without  its  permission,  which  was 
telling  them  practically  that  the  burden  was 
on  the  defendant  to  acquit  Itself  of  the 
charge,  but  he  should  have  charged  that 
they  should  consider  all  of  the  testimony 
and  find  as  a  fact  beyond  a  reasonable  doubt 
that  the  defendant  had  permitted  the  train 
to  be  run  on  Sunday  before  they  could  con- 
vict. The  permission  of  the  defendant  is  as 
necessary  to  the  completeness  of  the  of- 
fense as  the  running  of  the  train  Itself.  It 
is  of  the  very  substance  of  the  crime.  In- 
stead .  of  thus  charging  the  Jury,  the  court 


excluded  the  doctrine  of  reasonable  doubt 
from  their  consideration  by  making  the  ver- 
dict of  guilty  to  depend  upon  the  finding 
of  a  single  evidentiary  fact  and  placing  the 
burden  of  disproving  the  leading  constituent 
element  of  the  crime  upon  the  defendant 
The  court  nnder  this  statute,  misplaced  the 
burden  of  proof.  It  was  upon  the  state  and 
did  not  shift  during  the  trial.  The  distinc- 
tion Is  between  a  fact  which  Is  made  an  es- 
sential element  of  the  crime  by  the  statute, 
and  one  which,  by  virtue  of  a  proviso  or 
otherwise,  merely  withdraws  the  particular 
case  from  Its  operation,  or  excludes  It  from 
the  prohibited  class.  Many  Illustrations  of 
it  are  to  be  found  in  our  decisions. 

The  Instruction  In  this  case  is  not  substan- 
tially different  from  the  one  given  in  State 
T.  Railway,  145  N.  C.  570,  59  S.  E.  104a  If 
the  Judge  had  submitted  the  case  to  the  Jury 
upon  the  entire  evidence,  giving  the  defend- 
ant the  benefit  of  the  doctrine  of  reasonable 
doubt  and  then  told  them  that  if  they  found 
the  two  essential  facts,  that  the  train  was 
run  on  Sunday  and  with  the  permission  of 
the  defendant  the  charge  would  have  been 
in  accordance  with  our  ruling  In  that  case. 
That  was  not  done,  but  the  defendant  was 
erroneously  placed  at  a  disadvantage  by  be- 
ing required  virtually  to  disprove  the  fact 
of  permission.  The  Jury  must  find  the  fact 
of  guilt  The  Judge  only  declares  the  law. 
In  State  v.  Simmons,  143  N.  C.  618^  619,  56 
S.  E.  703,  we  said:  "The  Jury  are  the  con- 
stitutional Judges,  not  only  of  the  truth  of 
testimony,  but  of  the  conclusions  of  fact  re- 
sulting therefrom.  The  evidence  may  in  the 
opinion  of  the  court  have  been  ever  so  strong 
against  the  defendant  yet  It  was  for  the  Ju- 
ry to  find  the  ultimate  fact  of  guUt  without 
any  suggestion  from  the  court  direct  or  in- 
direct  as  to  what  that  finding  should  be. 
State  V.  Lilly,  116  N.  C.  1049,  21  S.  E.  563. 
The.  presumption  of  Innocence  and  the  doc- 
trine of  reasonable  doubt  (alike)  require 
that  method  to  be  pursued,  and  it  is  clearly 
enjoined  by  the  statute  we  have  cited  (Re- 
vlsal  1905,  S  535),  the  restraining  words  of 
which  define  clearly  the  respective  functions 
of  court  and  jury  in  the  trial  of  causes." 

Upon  the  other  question,  as  to  the  burden 
of  proof,  we  need  only  refer  to  a  few  recent 
cases  decided  by  this  court.  "The  general 
rule  most  undoubtedly  Is  that  the  truth  of 
every  averment  whether  it  be  affirmative  or 
negative,  which  is  necessary  to  constitute 
the  offense  charged,  must  be  established  by 
the  prosecutor.  The  rule  Itself  is  but  an- 
other form  of  stating  the  proposition  that 
every  man  charged  with  a  criminal  violation 
of  the  law  is  presumed  to  be  innocent  until 
shown  to  be  guilty,  and  it  is  founded,  it  is 
said,  upon  principles  of  natural  Justice,  and 
so  forcibly  has  it  commended  Itself  by  its 
wisdom  and  humanity  to  the  consideration 
of  this  court  that  it  has  never  felt  willing, 
whatever  circumstances  of  difficulty   might 
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attend  any  given  case,  to  disregard  It." 
State  V.  Wllbourne,  87  N.  C.  532.  That  case 
was  approved  In  State  v.  Connor,  142  N. 
C.  700,  55  8.  E.  787,  Even  If  the  burden  of 
proving  that  there  was  no  permission  to  run 
the  train  was  upon  the  defendant,  the  charge 
Is  still  erroneous,  because  the  ultimate  fact 
of  guilt  was  for  the  Jury  to  find  from  all 
the  evidence,  and  not  for  the  court  to  de- 
clare. State  V.  Woodly,  47  N.  C.  276;  State 
▼.  Evans,  50  N.  C.  250;  State  v.  McDanlel, 
84  N.  C.  803.  The  last  three  cases  are  cited 
with  approval  in  State  v.  Wllbourne,  supra. 

It  is  suggested  that  the  court  should  have 
charged  the  Jury  that.  If  they  believed  the 
evidence,  they  should  convict  the  defend- 
ant.  The  court  could  not  well  have  instruct- 
ed the  Jury  to  this  effect  without  disregard- 
ing material  evidence  in  the  case  which 
tended  to  show  the  defendant's  innocence. 
It  is  quite  true  that  there  was  evidence  of 
-the  defendant's  guilt,  but  it  was  for  the  Jury 
to  say  at  last  whether  they  were  convinced 
of  the  defendant's  guilt  by  that  evidence, 
when  weighed  with  the  other  evidence  in 
the  case.  We  are  not  permitted  to  refer  to 
matters  not  stated  in  the  record,  nor  could 
the  court  below  or  the  Jury  consider  them. 
The  statute  under  which  the  Indictment  was 
found  Is  a  very  wise  and  wholesome  one,  and 
should  be  obeyed  by  the  railway  companies 
and  enforced  by  the  courts,  but  a  defendant 
Is  entitled  to  have  the  question  of  its  viola- 
tion determined  by  the  well-settled  rules  of 
law,  and,  in  any  view  we  can  take  of  the 
proceedings  In  the  court  below,  we  think  this 
was  not  done,  and  hence  there  was  error. 

New  trial. 

CLARK,  G  J.  (dissenting).  The  conduct 
denounced  by  the  statute  (Revisal  1905,  { 
3844)  is  "permitting  any  car,  train  of  cars,  or 
locomotive  to  be  run  on  Sunday"  between 
certain  hours  (with  certain  exceptions  which 
are  matters  of  defense  and  which  besides 
clearly  do  not  arise  on  the  evidence  in  this 
case).  The  evidence  is  uncontradicted  that 
on  19  May,  1907,  which  was  Sunday,  before 
sunset  between  6  and  6  p.  m.,  a  solid  coal 
train  passed  through  Wilson  on  defendant's 
road,  the  engine  and  tender  marked  with  de- 
fendant's name.  It  was  in  evidence  by  de- 
fendant's witness,  W.  H.  Newell,  its  super- 
intendent of  transportation,  that  at  the  term 
of  the  court  ending  Saturday  May  18,  1907, 
the  defendant  had  pleaded  guilty  to  two  in- 
dictments under  this  statute,  and  a  nol.  pros, 
was  entered  In  another  case  upon  the  "agree- 
ment" of  defendant  not  to  "run  its  trains  on 
Sunday  in  violation  of  law."  The  same  wit- 
ness testified  that  the  coal  in  the  above  train 
was  the  property  of  the  defendant,  and  was 
being  transported  to  Florence,  S.  C,  for  Its 
use.  Another  witness  for  defendant,  G.  B. 
McOellan,  its  district  superintendent,  testi- 
fied that  this  train  was  made  up  and  sent 
out  of  Rocky  Mount  by  E.  D.  Gordon,  local 
agent,   H.  E.  Bruffey,  train  master,  E.   S. 


Dodge,  chief  train  dispatcher,  and  A.  E.  Mc- 
Eeathan,  yardmaster,  who  "had  charge  of 
the  Rocky  Mount  depot  and  yard,  and  the 
trains  sent  out  from  Rocky  Mount  were  made 
up  by  these  parties."  Thus  there  is  proof 
from  the  defendant  that  this  train  running 
on  Sunday  in  violation  of  law  was  made  up 
and  sent  out  by  the  officials  charged  with 
that  duty.  Upon  this  evidence,  the  court 
should  have  charged  the  Jury:  "If  you  be- 
lieve the  evidence,  you  will  find  the  defend- 
ant guilty."  How  else  could  the  defendant 
send  out  Its  trains,  except  by  its  officials 
charged  with  that  duty?  If  the  defendant  is 
not  responsible  for  their  acts,  acting  within 
the  scope  of  their  duties,  what  would  make  a 
corporation  liable?  If  they  did  it,  the  ques- 
tion of  "permitting"  It  to  be  done  does  not 
arise.  In  State  v.  Railroad,  119  N.  C.  819, 
25  S.  E.  862,  56  Am.  St.  Rep.  C89,  an  indict- 
ment upon  this  very  statute,  where  there  was 
no  evidence  whatever,  except  the  fact  that 
the  defendant's  freight  train  was  running  on 
Sunday  after  9  a.  m.,  the  Judge  charged  the 
Jury,  "If  you  believe  the  testimony,  the  de- 
fendant Is  guilty,"  and  on  appeal  Avery,  J., 
speaking  for  a  unanimous  court,  found  no 
error..  There  has  l>een  no  change  in  the 
statute,  and  no  reason  is  given  why  a  charge 
which  was  correct  then  has  become  erroneous 
now.  Upon  the  above  evidence  by  the  higher 
officials  of  the  defendant  that  the  train  was 
sent  out  from  Rocky  Mount  by  the  four  offi- 
cials "having  charge  of  the  Rocky  Mount  de- 
pot and  yard,  and  the  trains  sent  out  from 
Rocky  Mount  were  made  up  by  these  par- 
ties," the  Jury  could  draw  no  other  inference 
"if  they  believed  the  evidence"  than  that  the 
defendant  was  guilty.  State  v.  Riley,  113 
N.  C.  651,  18  S.  B.  1G8.  It  is  true  Mr.  Mc- 
Clellan  adds:  "It  was  the  duty  of  these  par- 
ties to  have  obeyed  the  order  sent  them." 
which  he  says  was  sent  by  himself,  not  to 
send  trains  out  before  sunset,  and  that  It  was 
sent  out  without  his  knowledge  or  consent. 
Mr.  Newell  says  he  wrote  Mr.  McClellan  that 
"it  was  out  of  the  question  to  run  any  solid 
coal  trains  on  Sunday,  even  if  there  be  a 
congestion.  In  view  of  the  fact  we  have 
additional  power  to  handle  the  business  cur- 
rently, it  should  not  be  necessary  to  run 
trains  of  this  nature  on  Sunday.  We  have 
recently  bad  some  complication  on  this  ac- 
count, and  I  hope  you  will  see  that  these  in- 
structions are  enforced."  But,  taking  the  de- 
fendant's own  evidence  to  be  true,  the  in- 
structions were  not  enforced,  and  the  train 
was  permitted  to  be  made  up  and  sent  out 
from  Rocky  Mount,  and  was  run  on  Sunday 
by  Wilson  and  on  towards  Florence.  It  was 
"permitted"  because  the  official  who  could 
have  prevented  it  and  who  could  and  should 
have  stopped  the  train  did  not  do  so.  State 
V.  Probasco,  62  Iowa,  400,  17  N.  W.  607; 
Territory  v.  Stone,  2  Dak.  155,  4  N.  W.  697 ; 
Commonwealth  v.  Curtis,  9  Allen  (Mass.)  206. 
It  was  his  duty  to  do  so  for  he  says  he  was 


Digitized  by 


Google 


758 


62  SOUTHEASTERN  REPORTER. 


^N.  C. 


Instructed  to  enforce  tbe  order.  His  failure 
to  do  so  "permitted"  the  train  to  run.  The 
"permitting"  the  train  to  run  by  Newell  and 
McClellan  was  "permitting"  by  the  company 
— If  their  conduct  had  been  all  that  made  the 
corporation  liable.  But  there  was  more  than 
permission.  There  was  the  willful  act  of  the 
company  when  its  four  officials  at  Rod^r 
Mount  "charged  with  the  duty  of  making  up 
and  sending  out  trains"  from  that  point  sent 
out  this  train.  Their  act  was  the  act  of  the 
company.  The  state  cannot  be  called  on  to 
prove  that  an  act  was  done  by  a  defendant's 
permission,  when  it  shows  that  it  was  the 
Intentional  act  of  the  defendant  Itself.  A 
corporation  acts  by  Its  agents.  Their  willful 
act  In  the  discharge  of  a  duty  Intrusted  to 
them  Is  the  act  of  the  corporation.  If  they 
disobeyed  an  Imperative  order  from  those 
"higher  up,"  it  was  permissive  as  to  those 
higher  officials,  who  did  not  supervise  their 
department  and  enforce  their  orders,  but 
none  the  less  is  the  company  responsible. 
There  is  no  explanation  why  the  four  offi- 
cials at  Roclsy  Mount  should  have  broken 
their  own  rest  on  Sunday  and  violated  the 
law  by  breaking  the  r^t  of  the  engineer  and 
train  crew  on  that  holy  day,  with  no  possible- 
motive  suggested  for  risking  their  positions 
by  disobedience  of  orders.  No  reprimand  or 
punishment  Is  suggested  to  have  fallen  upon 
these  four  officials.  Not  only  did  they,  in 
the  scope  of  their  powers,  aesad  out  this  train 
without  let  or  hindrance  from  McClellan  and 
Newell  (and  therefore  by  their  "permitting" 
it  to  be  done),  but  the  engineer  and  crew 
in  running  the  train  were  acting  In  their 
sphere,  and  under  the  orders  of  those  char- 
ged with  the  duty  of  ordering  them.  Their 
intentional  act.  In  the  scope  of  their  duties, 
is  the  intentional  act  of  the  company.  No 
"permitting"  need  be  shown  when  the  run- 
ning was  Intentional.  The  train  passed 
through  Elm  City  only  by  the  act  of  another 
agent  of  the  company,  acting  within  his 
sphere  in  turning  the  white  or  safety  end 
of  the  switch  out  and  permitting  the  train 
to  pass,  and  the  same  Is  true  of  the  agent 
at  Wilson,  and  possibly  of  tbe  agent  at 
Sharpsburg.  Stewart  v.  Railroad,  141  N.  C. 
271,  53  S.  E.  877.  Thus  agent  after  agent  of 
the  defendant  company,  acting  In  the  scope 
of  his  duties,  concurred  in  starting  and  run- 
ning this  train  on  Sunday.  They  did  this 
act,  not  merely  by  permission,  but  tbe  engi- 
neer and  crew  did  so  under  orders,  and  for 
the  conduct  of  its  agents  the  defendant  is 
responsible.  If  there  had  been  injury  by  the 
negligence  of  either  one  of  these  numerous 
agents,  the  company  would  have  been  liable 
for  that  reason.  Taking  cognizance  of  the 
matters  and  knowledge  "acquired  by  their 
observation  and  experience  In  every  day  life," 
as  we  hold  a  Jury  can  do  (Wright  v.  Railroad, 
127  N.  0.  227,  37  S.  B.  221;  Lloyd  v.  Rail- 
road, 118  N.  C.  1018,  24  S.  B.  805,  54  Am.  St. 


Rep.  741;  Deans  t.  RaUroad,  107  N.  C.  683, 
12  S.  B.  77,  22  Am,  St  Rep.  902),  this  jury 
might  well  infer  that  other  and  higher  offi- 
cials had  cognizance  of  and  caused  this  train 
to  start  and  keep  on.  There  must  have  been 
reports  by  telegraph  to  Wilmington  and  re- 
sponse from  the  office  at  the  headquarters 
there  to  avoid  collision  with  other  trains. 
Stewart  v.  Railroad,  supra. 

As  to  these  two  officials,  Newell  and  Mc- 
Clellan, while  they  testified  to  having  given 
orders,  they  do  not  testify  to  any  effort  what- 
ever to  put  the  order  in  force.  The  running 
of  .the  trains  which  it  was  their  duty  to 
know  of  and  prevent  without  any  effort 
shown  on  their  part  to  prevent  was  "per- 
mitting" It,  by  the  corporation,  so  far  as 
the  conduct  of  these  officials  was  concerned, 
who  could  have  stopped  It  and  did  not  This 
law  was  enacted  In  1879,  nearly  30  years  ago, 
to  secure  to  some  part  of  the  employes  of 
railroads  a  rest  for  a  part — 8  or  9  or  10 
hours,  according  to  the  season — on  the  Sab- 
bath Day.  These  employes  cannot  move  to 
secure  their  rights  under  this  law  with  safe- 
ty to  their  positions.  They  are  helpless  be- 
fore 80  great  powers  as  these  great  corpora- 
tions can  exert  unless  the  law  comes  to  their 
aid.  This  Jury  from  common  observation 
knew  that  this  was  not  an  accidental  train, 
by  mistake  run  before  sunset,  on  that  Sun- 
day. It  was  in  evidence  before  them.  In  this 
very  case,  that  tbe  defendant  was  an  habitual 
criminal  in  this  respect,  for  at  the  court  end- 
ing the  day  before  this  train  was  run  the 
defendant  was  convicted  on  two  indictments 
for  this  offense  and  a  nol.  pros,  was  entered 
on  a  third  Indictment  on  defendant  "agree- 
ing" to  stop  "running  its  trains  on  Sunday  in 
violation  of  law." 

The  charge  of  the  court,  therefore,  was 
not  error;  for.  If  defendant's  own  evidence 
alone  was  believed,  this  train  was  run  by  or- 
ders of  those  empowered  to  send  out  trains, 
and  by  the  permission  of  those  who  could 
have  stopped  it,  and  did  hot 


LUTTERLOH  et  al.  v.  OIT  £  OF  FAYBTTE:- 

VIIXK 

(Supreme  Court  of  North  Carolina.     Nov.  5, 
1908.) 

1.  INJURCTION  (f  150*)— CONTINnANCK  OF  IN- 
JUNCTION —  Dbtebmination  —  Questions 
Pbesented. 

In  a  suit  to  enjoin  the  collection  of  taxes 
by  a  city  from  the  residents  of  annexed  territory 
on  hearmg  of  a  motion  to  continue  a  temporary 
restraining  order,  it  was  proper  to  decide  the 
case  on  the  merits,  and  not  merely  the  necessity 
of  continuing  the  injunction  pending  the  suit, 
there  being  no  question  of  fact  Involved,  since 
the  propriety  of  continuing  the  Injunction  could 
not  be  inteilieently  decided  without  determining 
the  Issues  raised  by  the  pleadings, 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  J  150.*] 


*For  o'.lier  case*  see  same  topic  aod  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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2.  X/fWICIPAL  COBFOBATIONS  (S  979*)— TAXA- 
TION —  REUBDIES  or  Taxfatebs  —  iNJuno- 
noN. 

A  rait  for  a  perpetual  injunction  ia  the 
proper  remedy  to  prevent  the  collection  of  ille- 
gally levied  taxes  from  citizens  of  territory  an- 
nexed to  a  municipal  corporation. 

[Ed.  Note. — For  other  cases,  gee  Municipal 
Corporations,  Cent.  Dig.  8  2120;  Dec.  Dig.  I 
«79.*] 

3.  Appeal  and  Ebbob  d  1008*)— Findings  or 
Tbiai,  Coubt— Conclusiveness. 

In  a  suit  to  enjoin  the  collection  of  taxes 
in  territory  annexed  to  a  city,  a  finding  of  the 
trial  court,  npon  testimony  of  the  surveyor, 
which  is  made  part  of  the  findings,  as  to  the 
boundaries  of  the  annexed  territory  as  fixed  by 
the  annexing  act,  and  that  they  embrace  plain- 
tiffs property,  held  conclusive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8955;  Dec.  Dig.  {  1006.*] 

4.  Municipal  Cobpobations  ({  29*)— Tebbi- 

TOBIAL  EXTEN1>— STATOTOBT  DE810H"ATION  Or 

Boundabies— Cebtaintt. 

Priv.  Laws  1907,  p.  1292,  c.  489,  i  1,  enlar^ 
ging  the  corporate  limits  of  a  city  and  stating 
the  boundary  of  the  annexed  territory,  held  not 
void  on  its  face  for  uncertainty  of  description.' 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  t  29.*] 

6.  Statutes  (S  19*)— Enactment— Passage  or 
Bills  — Entby  or  Vote  — Laws  Imposing 

TXXES 

Priv.  Laws  1907,  p.  1292,  c.  489.  ratified 
March  11,  1907,  entitled  "An  act  to  enlarge  the 
corporate  limits  of  the  city  of  Fayetteville,"  and 
annexing  certain  territory,  is  not  within  Const, 
art.  2,  8  14,  prohibiting  laws  permitting  cities, 
etc.,  to  impose  any  tax,  unless  the  bill  is  read 
on  three  several  days,  and  the  aye  and  no  votes 
taken  and  recorded ;  the  city  having  power,  un- 
der its  previously  granted  charter,  to  levjr  taxes 
within  its  boundaries  wherever  they  might  be 
located. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Dec  Dig.  I  19.*} 

«.  Municipal  Cobpobations  (|  84*)— Annex- 
ation— Submission  or  Question  to  Vot- 
ers—Pebsons  Entitled  to  Vote. 

Priv.  Laws  1907,  p.  1292,  c.  489,  ratified 
March  11.  1907,  annexing  certain  territory  to 
the  city  of  F.,  by  section  1  describes  the  annexed 
territory,  and  provides  that  no  part  of  the  city 
limits,  as  now  existing,  shall  be  eliminated  from 
tlie  city  when  so  enlarged.  Section  3  provides 
for  an  election  of  "all  persons  embracea  within 
the  descrilied  boundaries,"  and  also  provides  for 
"a  registrar  of  voters  living  in  the  city  of  F., 
including  said  above-described  territory,"  and 
requires  him  to  register  "such  persons  in  the 
«ity  and  said  above-described  territory  as  may 
present  themselves  for  registration  and  are  qual- 
ified to  vote  in  city  elections  and  not  at  present 
registered."  Held,  that  qualified  voters.  In  both 
the  old  and  the  annexed  territory,  were  entitled 
to  register  and  participate  in  the  election  held 
to  ratify  the  annexing  act. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  98;  Dec.  Dig.  <  34.*] 

7.  Municipal  Cobpobations  (J  64*)— Legis- 
u^TivE  Contbol— Scope. 

Municipal  corporations,  in  the  absence  of 
constitutional  restrictions,  are  subject  to  the 
control  of  the  Legislature  in  its  discretion ;  the 
sole  object  of  snch  control  being  the  common 
good. 

[E».  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  <  156;  Dec.  Dig.  i 
64.*] 


8.  Municipal  Cobpobations  (|  29*)- Annex- 
ation—Poweb  TO  Make. 

The  enlargement  of  municipal  boundaries 
by  annexing  new  territory  and  the  consequent 
extension  of  the  corporate  jurisdiction,  includ- 
ing that  of  taxation,  is  within  the  legislative 
power,  and,  in  the  absence  of  constitutional  re- 
strictions, the  extent  of  such  enactments,  both 
as  to  the  terms  of  the  annexation  and  the  man- 
ner in  which  it  is  made,  rests  in  the  legislative 
discretion,  and  cannot  be  controlled  by  the 
courts. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  71 ;  Dec.  Dig.  8  29. 'J 

9.  CoNSTiTtmoNAL  Law  (8  119*)— Obliga- 
tion or  CoNTBAOTs— States  and  Munici- 
palities—Annexation of  Tebbitobt. 

The  compulsory  annexation  of  territory  to 
municipalities,  so  as  to  subject  the  property  in 
the  annexed  territory  to  taxation,  involves  no 
contract  between  the  state  and  the  citizens  of 
the  annexed  territory. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  IMg.  8  119.*] 

Appeal  from  Superior  Court,  Cmnberland 
County;  Long,  Judige. 

Action  by  H.  L.  Lutterloh  and  others 
against  the  city  of  Fayetteville,  to  restrain 
defendant  from  collecting  taxes  out  of  the 
residents  In  the  territory  in  the  extension  of 
city  limits,  or  from  exercising  any  Jurisdic- 
tion over  persons  or  property  resident  in 
the  extension,  under  chapter  489,  p.  1292, 
Priv.  Laws  1907,  entitled  "An  act  to  enlarge 
corporate  limits  of  the  city  of  Fayetteville," 
ratified  March  11,  1907.  A  temporary  re- 
straining order  Issued,  being  heard  upon  the 
pleadings,  affidavits,  and  exhibits,  the  court 
found  the  material  facts,  dissolved  the  in- 
jtmctlon,  and  plaintiffs  appealed,  and  filed 
exceptions  to  said  findings  and  Judgment  af- 
firmed. 

C.  W.  Broadfoot,  George  M.  Rose,  and 
John  W.  Hinsdale,  for  appellants.  J.  Spmnt 
Newton  and  Sinclair  ft  Dye,  for  appellee. 

BROWN,  J.  1.  The  plaintiffs  contend  that 
the  judge  should  have  passed  solely  upon 
the  necessity  for  continuing  the  injunction  to 
the  hearing.  Instead  of  going  fully  Into  the 
case  and  deciding  the  entire  controversy.  As 
the  only  relief  aslced  for  in  the  complaint  Is 
a  perpetual  Injunction  restraining  the  de- 
fendant's authorities  from  exercising  any 
Jurisdiction  within  the  territory  recently  In- 
cluded within  the  municipality.  It  would 
have  been  impossible  Intelligently  to  deter- 
mine whether  to  continue  the  restraining  or- 
der without  considering  and  determining  the 
legal  issues  presented  in  the  pleadings. 
There  seems  to  be  no  controverted  issue  of 
fact  raised  therein  necessary  to  be  submit- 
ted to  a  Jury.  An  action  for  a  perpetual  in- 
junction is  the  proper  remedy  in  contro- 
versies of  this  character  (28  Cyc.  212);  and, 
where  the  judge  refuses  to  enjoin  the  exer- 
cise of  Jurisdiction  over  the  annexed  terri- 
tory, he  must  necessarily  determine  the  case 
on  Its  merits. 


•For  otliaT  cases  see  tame  topic  and  section  NUMBBR  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Reporter  Indezaa 
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2.  It  is  contended  tbat  the  boundaries  giv- 
en In  the  act  of  1007  cannot  be  located,  and 
that  they  are  indefinite,  uncertain,  and 
void.  There  appears  to  hare  been  an  omla- 
Blon  of  certain  words  In  enrolling  the  act 
of  1907,  which  error  has  been  cured  by  the 
act  of  the  special  session  of  1908  (Prlv.  Laws 
1908,  p.  25,  c.  22),  but  Independent  of  the 
eCtect  of  this  latter  act,  the  Judge  below 
finds,  upon  the  testimony  of  the  surveyor, 
that  the  boundaries  of  the  city,  including 
the  extension  under  the  act  of  1907,  have 
been  located,  and  that  they  embrace  plain- 
tiffs' property.  The  surveyor  testifies  that 
locating  the  boundaries  under  the  act  of 
1907  covers  the  same  territory  as  those  in- 
cluded in  the  amendatory  act  of  1908,  ex- 
cept a  small  vacant  and  unimproved  space, 
containing  I'/io  acres  of  land.  This  testi- 
mony of  the  surveyor  is  adopted  by  the 
judge  as  a  fact,  and  made  a  part  of  his 
findings.  We  think  that  settles  the  question 
so  far  as  this  court  is  concerned,  as  the  first 
section  of  the  act  setting  out  the  boundaries 
is  certainly  not  void  on  Its  face. 

3.  It  is  contended  that  the  act  of  1907 
was  not  read  on  three  several  days,  and  an 
aye  and  nay  vote  taken  and  recorded,  as  re- 
quired by  Const  art  2,  {  14,  and  that  there- 
fore the  act  Is  void,  and  can  confer  no  power 
to  levy  a  tax  within  the  annexed  territory. 
For  this  position  plaintiffs  rely  on  the  case  of 
Cotton  Mills  V.  Waxhaw,  130  N.  C.  293,  41  S. 
E.  488.  The  charter  of  the  city  of  Fayette- 
viUe,  as  at  present  organized,  was  enacted  in 
1893,  and  contains  full  authority  for  the  levy- 
ing of  taxes  within  the  municipal  boundaries, 
however  those  boundaries  may  be  extended  by 
subsequent  legislation.  The  Waxhaw  Case  is 
authority  for  the  position  that  a  municipal 
charter  conferring  power  to  levy  a  tax  must 
be  enacted  in  accordance  with  that  section  of 
the  Constitution.  It  Is  not  contended  that 
the  charter  of  Fayettevllle  enacted  In  1803 
is  void  for  such  reason.  The  act  of  1007 
does  not  purport  to  authorize  the  levying  of 
any  tax,  or  the  contracting  of  any  debt,  and 
there  is  nothing  on  its  face  which  could  in- 
dicate to  the  General  Assembly  that  it  is  one 
of  those  bills  -coming  within  the  purview  of 
section  14,  art  2,  of  the  organic  law.  It  is 
not  a  city  charter,  but  only  an  act  annexing 
territory  to  a  chartered  municipality  already 
in  existence. 

4.  The  plaintiffs  except  to  the  following 
ruling  of  the  court:  "That,  although  the 
terms  of  the  act  of  March  11,  1907.  do  not 
prescribe,  with  such  definite  clearness  as 
they  might  have  done,  who  were  qualified 
voters  under  the  act  nevertheless,  constru- 
ing all  of  the  parts  thereof,  it  would  seem 
that  the  Legislature  Intended  to  provide  that 
the  voters  of  the  old  town  and  the  annexed 
district  were  all  entitled  to  vote  in  said  elec- 
tion. But  the  act  itself  is  made  a  part  of 
this  finding."  The  plaintiffs  contend  that 
the  Intention  of  the  Legislature  was  to  con- 
fine the  election  to  the  voters  of  the  annexed 


district  The  language  of  the  act  would 
seem  to  give  color  to  such  contention;  but, 
taking  the  entire  act  as  a  whole,  a  careful 
reading  of  It,  we  think.  Justifies  his  honor's 
interpretation.  Section  1  of  the  act  describes 
particularly  the  territory  to  be  annexed, 
then  adds:  "Provided  that  no  part  of  the 
city  limits  as  now  existing  shall  be  eliminat- 
ed from  said  city  when  so  extended."  Sec- 
tion 3  provides  for  an  election  of  "all  per- 
sons embraced  In  the  above-described  bound- 
aries," In  which  must  necessarily  be  included 
all  parts  of  the  city  as  then  existing ;  and  it 
also  provided  "for  a  registrar  of  voters  liv- 
ing in  the  city  of  Fayettevllle,  Including  said 
above-described  territory."  The  same  sec- 
tion requires  the  registrar  to  register  "such 
persons  in  said  city,  and  in  said  above-de- 
scribed new  territory  as  may  present  them- 
selves for  registration  and  are  qualified  to 
vote  in  city  elections  and  not  at  present  reg- 
istered." These  last  words  indicate  clearly 
that  the  legislative  intent  was  that  all  quali- 
fied voters  in  the  old  and  new  territory 
should  be  allowed  to  register  and  partici- 
pate in  the  election. 

5.  Another  and  final  objection  made  to  the 
act  of  annexation  is  that  the  object  sought  to 
be  accomplished  by  it,  in  the  mode  provid- 
ed, is  beyond  the  power  of  the  General  As- 
sembly, because  it  authorizes  annexation,  and 
consequently  taxation,  without  the  consent  of 
those  who  are  affected  by  it  We  have  held, 
in  common  with  all  the  courts  of  this  coun- 
try, that  municipal  corporations,  In  the  ab- 
sence of  constitutional  restrictions,  are  the 
creatures  of  the  legislative  will,  and  are  sub- 
ject to  its  control;  the  sole  object  being  the 
common  good,  and  that  rests  In  legislative 
discretion.  Dorsey  v.  Henderson,  62  S.  E. 
549,  and  Perry  v.  Commissioners,  62  S.  E. 
608,  both  at  this  term ;  Manly  v.  Raleigh,  57 
N.  C.  372.  Consequently  it  follows  that  the 
enlargement  of  the  municipal  boundaries  by 
the  annexation  of  new  territory,  and  the  con- 
sequent extension  of  their  corporate  Juris- 
diction, including  that  of  levying  taxes,  are 
legitimate  subjects  of  legislation.  In  the  ab- 
sence of  constitutional  restriction  the  extent 
to  which  such  legislation  shall  be  enacted, 
both  with  respect  to  the  terms  and  circum- 
stances under  which  the  annexation  may 
be  had,  and  the  manner  in  which  It  may  be 
made,  rests  entirely  in  the  discretion  of  the 
Legislature.  With  its  wisdom,  propriety,  or 
Justice,  we  have  naught  to  do. 

It  has  therefore  been  held  that  an  act  of 
annexation  Is  valid  which  authorized  the  an- 
nexation of  territory,  without  the  consent  of 
its  Inhabitants,  to  a  municipal  corporation, 
having  a  large  unprovided  for  indebtedness, 
for  the  payment  of  which  the  property  In- 
cluded within  the  territory  annexed  became 
subject  to  taxation.  Powers  v.  Wood  Co.,  8 
Ohio  St  285;  Blanchard  v.  Blssell,  11  Ohio 
St.  06;  Richards  v.  Clncin,  62  Ohio  St  419, 
40  N.  E.  508,  27  L.  R.  A.  746.  and  cases  cited 
in  note.    In  the  first  cited  case  the  Supreme 
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Court  of  Ohto  says  that  tbere  Is  no  constitu- 
tional proTi8ion  on  the  subject,  and  that  "It 
would  require  a  very  artificial  and  unsound 
mode  of  reasoning  to  bold  that  territory 
could  not  be  annexed  to  a  town  which  owed 
debts  until  the  owners  of  such  territory  were 
paid  a  compensation,  In  money,  for  a  propor- 
tional part  of  such  debt,"  and  further  "that 
it  Is  not  to  be  presumed  that  a  municipal 
corporation  has  contracted  a  debt  without 
being  correspondingly  benefited."  In  the 
Richards  Case,  supra,  it  is  said:  "li  Is  not 
perceived  how  the  amount  or  nature  of  the 
municipal  Indebtedness  can  afTect  the  right 
of  annexation  if  it  be  otherwise  legal;  for 
the  power  to  bring  into  a  municipal  conwra- 
tion  by  annexation  property  not  theretofore 
subject  to  taxation  for  municipal  purposes, 
and  lay  taxes  upon  it  to  raise  funds  for 
the  payment  of  any  previously  existing  mu- 
nicipal debt,  necessarily  includes  the  power 
to  do  so  for  the  payment  of  every  such  debt 
lawfully  Incurred.  Persons  thus  brought  In- 
to the  annexing  corporation  and  their  prop- 
erty, like  all  of  Its  other  Inhabitants  and 
their  property,  receive  and  enjoy  the  benefits 
of  all  local  Improvements,  and  should  share 
the  burdens  existing  when  the  enjoyment 
commences."  See,  also,  St.  Louis  v.  Russell, 
9  Mo.  507;  Smith  v.  McCarthy,  56  Pa.  359; 
McCallie  v.  Chattanooga,  3  Head  (Tenn.) 
317;  New  Orleans  v.  Cazelar,  27  La.  Ann. 
156;  Montpelier  v.  East  Montpeller,  29  Vt. 
12,  67  Am.  Dec.  748.  Judge  Dillon  In  bis 
work  on  Municipal  Corporations  (4th  Ed.) 
{  185,  cites  an  array  of  authority  in  support 
of  his  text:  "Not  only  may  the  Legislature 
originally  fix  the  limits  of  the  corporation, 
but  It  may,  unless  specially  restrained  in  the 
Constitution,  annex  or  authorize  the  annexa- 
tion of,  contiguous  or  other  territory,  and 
this  without  the  consent,  and  even  against 
the  remonstrance,  of  the  majority  of  the  per- 
sons residing  In  the  corporation  or  in  the 
annexed  territory.  And  it  is  no  constitu- 
tional objection  to  the  exercise  of  this  pow- 
er of  compulsory  annexation  that  the  proper- 
ty thus  brought  within  the  corporate  limits 
will  be  subjected  to  taxation  to  discharge 
a  pre-existing  municipal  indebtedness,  since 
this  is  a  matter  which,  in  the  absence  of 
special  constitutional  restriction,  belongs 
wholly  to  the  Legislature  to  determine." 
Such  legislative  enactments  involve  no  sort 
of  a  contract  between  the  General  Assembly 
on  the  one  part  and  the  citizens  of  the  lo- 
cality to  be  annexed  on  the  other  part  This 
was  settled  in  this  state  as  long  ago  as  1850, 
in  Mills  v.  Williams,  33  N.  C.  558,  and  reiter- 
ated in  Manly  v.  Raleigh,  supra,  and  subse- 
quent cases.  The  doctrine  of  those  cases  was 
acted  upon  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  Memphis  Case,  97  U.  S.  284, 
24  L.  Ed.  937,  when  it  held  that:  "The  char- 
ters and  constituent  acts  of  public  and  mu- 
nicipal corporations  are  not,  as  we  have  seen 


before,  contracts,  and  they  may  be  changed 
at  the  pleasure  of  the  I«glslature,  subject 
only  to  the  restraints  of  special  constitution- 
al provisions,  if  an^  there  be."  And  the  same 
position  is  afllrmed  In  the  recent  case  of 
Hunter  v.  City  of  Pittsburgh,  207  U.  S.  161, 
28  Sup.  Ct  40,  62  L.  Ed.  151,  wherein  it  to 
said :  "There  is  no  contract  between  the  citi- 
zens and  the  taxpayers  of  a  municipal  cor- 
poration and  the  corporation  itself  that  the 
former  shall  be  taxed  only  for  the  uses  of 
the  enlarged  municipality  formed  by  annexa-  , 
tlon,  under  the  authority  of  the  Pennsylvania 
act  of  February  7,  1906  (P.  L.  7),  to  an  ad- 
Joining  and  larger  municipality.  Citizens 
and  taxpayers  of  a  lesser  municipality,  an- 
nexed under  authority  of  this  act  to  an  ad- 
Joining  and  larger  municipality,  are 'not  de- 
prived of  their  property  without  due  pro- 
cess of  law,  by  reason  of  the  burden  of  ad- 
ditional taxation  resulting  from  consolida- 
tion, although  the  method  of  voting  prescrib- 
ed by  the  statute  has  permitted  the  voters  of 
the  larger  city  to  overpower  the  voters  of 
the  smaller  one,  and  compel  the  union  with- 
out their  consent  and  against  their  protest" 
Upon  a  review  of  the  entire  record,  the 
Judgment  of  the  Judge  below  is  affirmed. 


COX  V.  HIGH  POINT.  R.  &  S.  R.  CO. 

(Supreme  Ciourt  of  North  Carolina.     Nov.  11, 
1908.) 

1.  Tbial  (f  833*)  — Vbbdict— FoBH— Suwi- 

OIENOY. 

The  omission  of  the  word  "dollars,"  in  a 
verdict  for  a  money  recovery,  does  not  affect 
tlie  validity  of  the  Judgment,  where  it  is  mani- 
fest that  dollars  were  meant,  though  it  is 
more  regular  to  amend  the  verdict  before  judg- 
ment 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  786 ;    Dec.  Dig.  (  333.*] 

2.  Triai.  (J  340*)— Vebdicp— Amendment. 

Courts  freely  exercise  the  power  of  amend- 
ing verdicts  to  correct  manifest  errors  of  form 
and  substance,  and  make  them  conform  to  the^ 
intention  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  796-799;    Dec.  Dig.  |  340.*] 

3.  Tbial  (i  339*)— Vbbdict— Amendment. 

On  the  jury,  in  an  action  for  a  money  re- 
covery, returning  in  open  court  a  verdict  de- 
fective ttecause  of  the  omission  of  the  word  "dol- 
lars," the  judge  should  call  the  omission  to  the 
attention  of  the  jury. 

[E3d.  No_te.-^or  other  cases,^  see  Trial,  Cent. 
Diig. 


(  792;'  Dec.  Dig.  f  339.^] 

4.  Tbial  (i  339*)— Vebdict— Amendment. 

Where,  in  an  action  for  a  money  recovery, 
the  verdict  was,  by  consent,  rendered  to  the 
clerk,  and  the  verdict  was  defective  because  of 
the  omission  of  the  word  "dollars,"  the  judge, 
on  the  matter  beiuK  called  to  his  attention, 
should  on  the  reassembling  of  the  court  call  the- 
jury  together. 

[Eld.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  339.*] 

5.  Tbial  (J  333*)— Vebdict— Sufficienct. 

Where,  in  an  action  for  wrongful  death, 
the  complamt  was  for  $30,000,  the  evidence  as 
to  damages  was  expressed  in  dollars,  the  judge 
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]n  his  charge  stated  that  plaintiff  was  entitled 
to  as  many  dollais  as  would  compensate  for 
the  life,  a  verdict  for  "five  thousand,"  was,  in 
the  absence  of  any  exception  in  apt  time,  suf- 
ficient to  authorize  the  court  to  render  judg- 
ment  for  $5,000. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  786;   Dec.  Dig.  {  833.*] 

Appeal  from  Supertor  Court,  Guilford 
County ;  Webb,  Judge. 

Action  by  J.  H.  Coz  against  tbe  High 
Point,  Randleman  &  Southern  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

See  61  8.  E.  183. 

Wilson  &  Ferguson,  tor  appellant  Jnstloe 
&  Broadburst,  Murphy  &  Wright,  and  R.  0. 
Strudwlck,  for  appellee. 

CLARK,  C.  J.  Action  for  damages  tor 
wrongful  deatb.  In  response  to  the  issue  as 
to  damages  tbe  jury  responded  "five  thou- 
sand." The  court  entered  judgment  for  "five 
thousand  dollars."  This  was  not  error. 
Damages  are  necessarily  found  In  money  val- 
ues. Tbe  only  words  that  could  be  entered 
after  "five  thousand"  were  either  "dollars" 
or  "cents,"  and  no  one  ever  says  "five  thou- 
sand cents."  Rev.  St.  n.  S.  I  3563  (U.  S. 
Comp.  St.  1901,  p.  2375),  provides  that  the 
"dollar,"  not  "cent,"  shall  be  the  unit  of 
value. 

Besides,  the  verdict,  like  the  charge,  must 
be  construed  with  reference  to  the  trial.  The 
complaint  was  for  $30,000.  The  evidence  as 
to  damages  was  expressed  In  dollars.  Tbe 
Judge  charged  the  jury  that  the  plaintiff's 
contention  was  that  he  was  entitled  to  re- 
cover "a  certain  amount  of  damages;  I 
mean  a  certain  amount  of  compensation,  so 
many  dollars  to  compensate  for  the  value  of 
his  life."  The  evidence  for  plainttfTs  intes- 
tate was  that  his  Income  was  |1,000  per  year. 
The  table  of  expectancy  showed  28  9/10  years. 
The  judge  submitted  to  the  jury  tbe  proper 
rule  for  damages,  and  also  left  to  them  the 
defendant's  contention  for  reductions.  The 
whole  controverety  before  the  Jury  on  this  is- 
sue was  In  terms  of  "dollars,"  not  "cents," 
and  the  verdict  must  be  construed  in  that 
connection.  In  Stevens  v.  Smith,  15  N.  C. 
292,  where  the  plaintiff  sued  on  a  note  for 
"four  hundred  and  forty-seven  dollars  and 
sixty-six  cents,"  this  court  held  (Oaston,  J.) 
that  it  was  not  a  variance  that  by  the  in- 
strument put  in  evidence  the  defendant  prom- 
ised to  pay  "four  hundred  and  forty-seven 
and  sixty-six  cents,"  saying  that,  the  note 
being  for  the  payment  of  money,  it  was  pay- 
able in  our  currency,  and  "dollars"  were, 
meant,  unless  "cents"  were  named,  because 
Act  Cong.  AprU  2,  1792,  c.  16,  S  20,  1  Stat 
2.50  (How.  Rev.  St  {  3563  [U.  S.  Comp. 
St  1901,  p.  2375]),  makes  the  dollar  the  unit; 
that  all  other  coins  were  recognized  as  multi- 
ples or  fractional  parts  thereof,  and  that  the 
same  was  true  of  our  state  act  of  1809,  c.  775, 


adding  "this  note  could  not  be  understood  by 
the  parties,  by  a  court,  or  by  a  jury,  in  any 
other  sense  than  as  stipulating  for  the  pay- 
ment of  four  hundred  and  forty-seven  dollars 
(or  units)  and  sixty-six  cents  (or  hundredth 
parts  thereof).  This  case  Is  cited  and  ap- 
proved In  State  v.  Eeeter,  80  N.  C.  474.  "The 
omission  of  the  word  'dollars'  in  a  verdict 
for  a  money  recovery  does  not  affect  the 
validity  of  the  judgment,  when  it  is  manifest 
that  dollars  were  meant  though  it  would  be 
more  regular  to  amend  the  verdict  before 
Judgment"  Hopkins  v.  Orr,  110  U.  S.  513,  8 
Sup.  Ct  690,  31  li.  Ed.  523 ;  Parks  v.  Turner, 
12  How.  39,  13  L.  Ed.  883;  Beall  v.  Terri- 
tory, 1  N.  M.  519 ;  Railroad  v.  Fink,  4  Tex. 
Civ.  App.  269,  23  S.  W.  330.  "From  the  ear- 
liest period  the  courts  have  freely  exercis- 
ed the  power  of  amending  verdicts  so  as  to 
correct  manifest  errors,  both  of  form  and  of 
substance,  to  make  them  conform  to  the  In- 
tention of  the  jury."  2  Thompson,  Trials,  { 
2642,  and  cases  cited.  Of  course,  if  the  ver- 
dict bad  been  returned  in  open  court  the 
judge  should,  and  doubtless  would,  have  call- 
ed the  omission  of  the  word  "dollars"  to  tbe 
attention  of  the  jury,  state  v.  Godwin,  138 
N.  C.  585,  50  S.  W.  277.  But  we  learn  that 
by  consent  the  verdict  was  rendered  to  the 
clerk.  If  the  matter  had  been  called  to  the 
attention  of  the  judge  on  the  reassembling  of 
the  court,  be  would  have  called  the  Jury  to- 
gether. Petty  V.  Rousseau,  94  N.  C.  862,  and 
cases  there  cited.  But  they  may  have  dis- 
persed. At  any  rate  the  matter  does  not  ap- 
pear to  have  been  called  to  the  attention  of 
the  judge  by  exception  In  apt  time,  nor  in- 
deed at  all.  Tbe  case  Is  presented  here  sim- 
ply by  the  appeal  and  assignment  of  error, 
both  of  which  could  have  been  entered  at 
any  time  within  10  days  after  court  had  ad- 
journed. 

In  view  of  the  pleadings,  the  evidence,  tbe 
nature  of  the  case,  the  contentions  of  the 
parties  as  arrayed  by  tbe  judge  in  his  charge, 
his  instructions  to  the  jury,  and  the  absence 
of  any  exception  in  apt  time.  It  would  be 
"sticking  in  the  bark"  indeed  to  bold  that 
the  verdict  was  not  meant  to  be  expressed  in 
dollars. 

Affirmed. 


RICH  et  ux.  V.   MORISET  «t  al. 

(Supreme  Court  of  North  Carolina.    Nov.  5, 
1908.) 

1.  Tbial  (§  352*)— Instbucttons— Tbsubs  Sub- 
HriTED— Form— Discretion  of  Court. 

While  every  issuable  controverted  fact  must 
be  found  by  the  jury  upon  appropriate  issues, 
the  form  of  submitting  the  issues  lies  largely 
In  the  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  840 ;  Dec.  Dig.  {  352.*1 

2.  Appeal  and   Error   (8   1170*)— Rkvibw— 
Harmless  Error— Matters  of  fork. 

Where  all  the  essential  facts  upon  which 
the  parties'  rights  depend  appear  upon  the  plead- 
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ings,  or  have  b««n  fonnd  by  the  Jnry,  an  appel- 
late conrt  will  not,  upon  a  mere  qneation  ot 
form,  set  aside  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4540-^545;  Dec.  Dig.  { 
1170.*] 

3.  Coots  (f  132*)  —  Secubitt  —  Actions  in 
FosifA  Paitpebis  —  Pebsons  Entitled  to 
Sub  ob  Defend. 

A  plaintiff  may  sae  in  forma  paoperis  nn- 
der  the  direct  provisions  of  Revisal  1903,  i  451, 
by  showing  that  he  has  a  good  cause  of  action, 
and  making  affidavit  that  he  is  unable  to  give 
the  bond  or  make  the  deposit  required  by  section 
450,  while  defendant,  before  answering  without 
filing  the  defense  bond,  must,  under  section  454, 
make  affidavit  that  he  is  not  worth  the  amount 
of  the  undertaking  in  any  property,  and  is  un- 
able to  give  the  bond. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  H  507-510;   Dec.  Dig.  {  132.»] 

4.  JuDOHENT  (i  654*)— Conclusiveness— Ob- 
deb  Dismissing  Actior  in  Fobua  Pau- 

PKBIS. 

An  order  at  a  former  term  dismissing  an  ac- 
tion in  forma  pauperis,  on  motion  to  "dispau- 
per" was  not  a  judgment  on  the  merits,  and 
bence  not  res  judicata  of  an  application  to  sue 
as  a  pauper  made  three  years  later. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  t  1165 ;   Dec  Dig.  §  654.»] 

5.  Costs  (|  132»)— Suing  in  Fobha  Paufbbis 
—Successive  Applications. 

TVhile  a  dismissal  of  an  action  in  forma 
pauperis  on  motion  to  "dispauper"  does  not  es- 
top plaintiff  from  bringing  a  second  action,  the 
fact  of  dismissal  should  be  considered,  when  he 
again  applies  to  sue  as  a  pauper. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  S  132.»] 

6.  Mobtgages  (i  587*)  —  Atteufted  Sale  — 
Ratification. 

If  the  heir  of  a  mortgagor  whose  property 
had  been  acquired  by  the  mortgagee  under  an 
attempted  mortgage  sale,  and  who  was  devised 
part  of  it  by  the  mortgagee,  entered  upon  and 
accepted  the  land  under  the  will,  knowing  of 
the  mortgage,  the  attempted  sale,  and  that  the 
mortgagee  bad  devised  it  to  her,  she  ratified  the 
Dale,  and  could  not  redeem. 

[lid.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  (  1744;    Dec.  Dig.  i  697.*] 

7.  Mobtoaobs  (f  597*)  —  Attehptkd  Sale- 
Ratification— Evidence. 

There  being  no  evidence  that  an  heir  of  the 
mortgagor  knew  of  the  attempted  foreclosure 
sale  or  of  the  conveyance  of  the  land  to  the 
mortgagee,  who  later  devised  part  of  the  prem- 
ises to  her,  she  could  not  as  a  matter  of  law  be 
held  to  have  ratified  the  attempted  sale  so  as 
to  estop  her  from  claiming  a  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  597.*] 

8.  Wills  (|  718*)— liiABiLiTiBa  of  Devisee- 
Estoppel  BY  Acceptance  of  Devise. 

The  equitable  doctrine  of  election  between 
inconsistent  benefits  applies  only  where  a  testa- 
tor attempts  to  devise  A.'s  property  to  B.,  and 
at  the  same  time  gives  his  own  property  to  A., 
and  is  not  applicable  where  a  mortgagee  hold- 
ing the  legal  title  to  land  devised  part  of  it  to 
one  holding  the  equity  of  redemption,  especially 
where  the  devisee  was  a  feme  covert,  and  thus 
entitled,  before  being  put  to  her  election,  to  a 
full  disclosure  of  the  value  of  the  land  and  of 
her  right  to  redemption. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Pig.  g  1719 ;   Dec.  Dig.  i  718.*] 


0.  Husband  and  Wife  (J  62*)— Estoppel  of 
Wife — Claiu  to  IjANd. 

To  estop  a  married  woman  from  alleging 
a  claim  to  land,  there  must  have  been  some  pos- 
itive act  of  fraud,  or  something  done  upon 
which  one  dealing  with  her,  or  in  a  matter  af- 
fecting her  rights,  might  reasonably  rely,  and 
upon  which  he  did  rely,  to  his  injury. 

WEd.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent.  Dig.  g  284 ;   Dec.  Dig.  §  62.*] 

10.  Wills  (|  718*)— Rights  of  Devisees- Es- 
toppel BY  Acceptance  of  Devise. 

The  fact  that  a  married  woman  who  held 
the  equity  of  redemption  in  land  entered  npon 
part  of  it  under  a  devise  from  the  mortgagee  did 
not  constitute  fraud,  so  as  to  estop  her  to  as- 
sert her  claim  to  redeem,  as  against  devisees  of 
other  portions  of  the  land  who  appear  to  have 
had  an  equal  knowledge  regarding  the  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1719 ;    Dec.  Dig.  i  718.*] 

11.  Estoppel  (§  55*)— Equitable  Estoppel- 
Reliance  B7  Advebse  Pabtt. 

She  was  not  estopped  as  against  one  who 
purchased  part  of  the  land  from  a  devisee  after 
a  voluntary  nonsuit  had  been  entered  in  a  prior 
action  by  her  to  redeem ;  that  being  sufficient  to 
put  him  upon  inquiry  as  to  her  claim. 

[E!d.  Note. — For  other  cases,  see  E2stoppel, 
Cent.  Dig.  {  138 ;   Dec.  Dig.  g  55.*] 

12.  Mobtgages  (J  617*)— Action  to  Redeem— 
Admissibilitt  of  Evidence. 

In  an  action  to  redeem  land  purchased  by  a 
mortgagee  at  bis  own  sale  under  the  mortgage, 
after  the  mortgagor's  death,  evidence  of  the  in- 
solvency of  the  mortgagor  when  he  died  was  ir- 
relevant. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  g  617.*] 

13.  Appeal  and  Ebbob  (g  1057*)— Review— 
Habuless  Ebbob— Exclusion  of  Evidence. 

The  exclusion  of  the  evidence  was  not  prej- 
udicial, where  the  final  account  of  the  mortga- 
gor's administrator,  in  evidence  and  nnimpeacb- 
ed,  clearly  showed  the  insolvency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  4194-4196;  Dec.  Dig.  g 
1067.^] 

14.  Appeal  and  Ebbob  (g  230*)— Pbesenta- 
TioN  of  Qbounds  of  Review— Submission 
OF  Issues. 

Where  no  issue  of  limitations  was  tendered 
nor  the  court  requested  to  submit  one,  the  objec- 
tion to  the  court  8  failure  to  do  so  comes  too  late 
after  verdict  under  Code,  g  395,  providing  Uiat 
isspes  must  be  made  up  before  or  during  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  g  230.*] 

15.  Wills  (g  847*)— Fubchaseb  fbom  Heib  ob 
Devisee. 

An  action  brought  against  the  executor  and 
devisees  of  a  deceased  mortgagee  to  redeem  the 
mortgaged  land  is  not  an  action  to  collect  a  debt 
from  the  executor,  and  the  statute  protecting  a 
purchaser  without  notice  from  an  heir  or  devisee 
two  years  after  the  death  of  the  ancestor  or 
devisor  from  liability  for  such  an  indebtedness 
does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  g  847.*] 

16.  Appeal  and  Ebbob  (S  1068*)— Review— 
Habmless  Ebbob— FAiLxnE  to  Submit  Is- 
sue. 

The  failure  to  snbmit  an  issue  whether  a 
defendant,  purchaser  from  an  heir,  two  years 
after  the  death  of  the  ancestor,  was  protected 
by  limitations  from  liability  for  an  indebtedness 
of  the   estate,   because  without  notice   thereof. 
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was  not  prejudicial  to  defendant,  where  the  jury 
found  that  he  had  no  notice  of  any  such  debt. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4230;   Dec  Dig.  §  1068.*] 

17.  MoETOAGEs  (§  362»)— Sale»-Pdbcha8e  bt 

MOBTOAOEE  AT  OWN  SALE. 

A  sale  of  property  by  the  mortgagee  under 
a  power  in  the  mortgage  and  a  purchase  by  him- 
self is  void  or  voidable  at  the  election  of  the 
mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1081 ;    Dec.  Dig.  f  362.»] 

18.  M0BTGA0E8  (§  362*)— SALE  UnDEB  PoV?EB 
BT   MOBTOAOEE. 

A  mortgagee  in  exercising  a  power  of  sale 
m  the  mortgage  is  a  trustee,  and  the  rule  pro- 
hibiting a  trustee  from  purchasing  the  property 
held  by  him  in  trust  and  acquiring  title  as 
against  the  cestui  que  trust  applies. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1081;   Dec.  Dig.  i  362.»] 

19.  Mortgages  (§  619*)— Redemption  —  Set- 
tlement OF  Account  Between  Parties. 

Where  the  right  of  the  heir  of  a  deceased 
mortgagor  to  redeem  as  against  the  .estate  of  the 
deceased  mortgagee  and  his  devisees  of  the  laud 
was  adjudged,  the  court  could  order  a  reference 
to  ascertain  the  status  of  the  account  between 
the  parties,  or  could  ascertain  the  facts  from 
the  pleadings  and  questions  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  IS  1851,  1852;    Dre.  Dig.  §  Cli*] 

20.  Mobtgages  (I  600»)— Redemption— Tack- 
ing Unsecubed  Debt  to  Mobtgage  Debt. 

While  a  mortgagee  cannot  tack  an  unsecur- 
ed debt  to  the  mortgage  debt  and  demand  pay- 
ment of  both  as  a  condition  of  redemption,  yet, 
where  an  heir  at  her  father's  death  could  have 
redeemed  land  which  had  been  mortgaged  by 
him  and  illegally  sold  under  the  mortgage,  and 
It  could  have  been  sold  after  redemption  to  pay 
the  mortgagor's  debts,  she  must,  upon  subse- 
quently repudiating  the  sale  and  claiming  the 
right  to  redeem,  do  equity  by  paying  such  debts 
as  her  father  would  have  been  bound  for,  and 
to  which  the  land  could  have  been  subjected. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  S  1761 ;   Dec.  Dig.  i  600.*] 

21.  Exectjtobs  and  Administbatobs  (I  506*) 
— Documentaby  Evidence— Final  Account 
of  Administbatob. 

The  final  account  of  an  administrator  duly 
verified  and  filed  is  prima  facie  correct 

[Ed.  Note.— For  other  cases,  see  Executors 
55*^  Administrators,  Cent.  Dig.  |  2177;  Dec. 
Dig.  i  506.*] 

22.  MOBTOAGEs  (I  600*)  —  Sale  —  Setting 
Aside. 

While  an  illegal  mortgage  sale  will  be  set 
aside  and  redemption  allowed,  the  one  redeem- 
ing must  account  for  the  purchase  money,  at 
least  to  the  extent  that  the  land  has  been  ex- 
onerated from  the  claims  upon  it. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  f  1764 ;  Dec.  Dig.  {  600.*] 

Appeal  from  Superior  Court,  Sampson 
County;    W.  R.  Allen,  Judge. 

Suit  by  H.  T.  Rich  and  wife  against  J.  K. 
Morisey,  executor  of  D.  G.  Morisey,  and 
others,  to  redeem  mortgaged  land.  From  the 
Judgment,  both  parties  appeal.    Affirmed. 

The  facts  disclosed  by  the  pleadings  and 
verdict  of  the  Jury  are:  O.  B.  Morisey,  the 
ancestor  of  feme  plaintiff,  being  the  owner 
of  the  tract  of  land  in  controversy,  contain- 


ing 140  acres,  on  the  SOth  day  of  December, 
1874,  executed  a  mortgage  thereon  to  D.  G. 
Morisey  to  secure  the  payment  of  a  note  for 
$627.  During  the  year  1883  said  O.  B.  Mor- 
isey died  intestate,  leaving  the  feme  plaintiflf, 
an  infant,  his  only  heir  at  law.  D.  G.  Mor- 
isey duly  qualified  as  his  administrator,  and 
sold  the  personalty  for  the  sum  of  $151,  of 
which  he  made  due  return  to  the  clerk  of 
the  superior  court  During  the  month  of 
February,  .1884,  said  D.  Q.  Morisey,  pursu- 
ant to  the  i>ower  of  sale  In  said  mortgage^ 
sold  the  land  at  public  auction  for  $1,500. 
At  the  sale  one  A.  F.  Johnson  bid  In  the  land, 
but  no  deed  from  said  Morisey  to  Jolinsoa 
appears  of  record.  He  bought  for,  and  at 
the  request  of,  said  D.  G.  Morisey,  and  paid 
no  money  on  account  of  his  bid.  A.  F.  John- 
son conveyed  to  Morisey,  who  went  into  pos- 
session of  said  land,  and  remained  therein 
until  his  death,  during  the  year  1901.  On 
March  19,  1901,  said  D.  G.  Morisey,  as  ad- 
ministrator of  O.  B.  Morisey,  filed  in  the 
clerk's  office  his  final  account,  wherein  he 
charged  himself  with  the  sum  of  $151,  pro- 
ceeds sale  of  personalty,  and  $1,500,  proceed* 
sale  of  the  land.  He  credited  himself  with 
the  mortgage  debt  and  the  sum  of  $614.97, 
"amount  retained  on  account"  The  debit 
and  credit  items,  including  interest  and  ex- 
penses of  administration,  left  in  his  hands- 
$12.11,  which  he  retained  as  commissions. 
The  account  was  duly  verified  before  the 
clerk.  The  feme  plaintiff  was  married  t<y 
her  coplaintifC  November  3,  1898,  before  ar- 
riving at  full  age.     D.  Q.  Morisey  died  on 

the day  of ,  1901,  having  first 

made  and  published  his  last  will  and  testa- 
ment appointing  defendant  Jas.  K.  Morisey 
executor  thereto.  In  bis  said  will  D.  G. 
Morsey  devised  to  feme  plaintiff.  Penny  O. 
Rich,  the  portion  of  the  land  in  controversy, 
upon  which  her  father  lived,  containing  50 
acres,  and  $50  In  money.  The  remaining  90 
acres  of  land  was  devised  to  his  nieces,  the 
defendants  Walker  Morisey  and  Annie  Hub- 
bard. The  win  was  read  to  all  of  the  devi- 
sees, including  the  plaintiffs.  In  a  short 
time  thereafter,  January  1,  1902,  the  50- 
acres  devised  to  feme  plaintiff  was  surveyed 
by  direction  of  the  executor  and  with  the 
assent  of  plaintiff,  and  she,  with  her  hus- 
band, took  possession  thereof,  and  has  re- 
mained in  possession  thereof  to  the  time  of 
the  trial.  The  devisees  other  than  plaintiff 
sold  and  conveyed  the  land  so  devised  to- 
them  subsequent  to  October,  1905,  to  defend- 
ant John  B.  Moore  for  full  value.  Upon  Is- 
sues submitted  to  them,  the  jury  find  that 
defendant  Moore  was  a  purchaser  for  value, 
and  without  notice  of  any  debt  due  by  D. 
G.  Morisey;  that  he  was  not  a  purchaser 
without  notice  of  plaintiff's  "claims" ;  that 
the  value  of  the  land  at  the  time  of  the  sale 
under  the  mortgage  was  $1,500;  that  plain- 
tiffs have  not  ratified  and  affirmed  the  mort- 
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gage  Bale;  that  the  value  of  the  personal 
estate  of  said  O.  B.  Morisey  was,  as  shown 
by  the  record,  $151;  that  the  annual  rental 
value  of  the  land  from  the  time  D.  Q.  Mor- 
isey took  possession  until  his  death  was 
$1%;  that  the  annual  rental  value,  after 
cutting  off  the  SO  acres  devised  to  feme  plain- 
tiff, is  $50.  His  honor,  upon  the  foregoing 
findings,  directed  the  Jury  to  answer  the 
Issue  In  regard  to  the  right  of  plaintiffs  to 
redeem  In  the  affirmative.  A  number  of 
exceptions  were  lodged  by  plaintiffs  and  de- 
fendants to  the  Issues  submitted  and  to  the 
refusal  to  submit  others  tendered.  No  is- 
sues were  tendered  regarding  the  statute  of 
llmitationB.  Upon  the  verdict  plaintiffs  and 
defendants  tendered  judgments,  each  of  which 
his  honor  declined  to  sign.  He  signed  the 
Judgment  set  out  In  the  record  reciting  the 
verdict  upon  the  Issues,  and  such  other  facts 
as  were  not  controverted,  which  are  herein- 
before set  out.  He  thereupon  rendered  the 
following  judgment:  "(1)  That  the  plaintiff 
is  entitled  to  redeem  said  land.  (2)  That 
the  final  account  of  said  administrator,  until 
Impeached,  Is  prima  facie  correct.  (3)  That 
said  land  being  charged  in  said  final  account 
at  the  sum  of  $1,500,  and  the  same  being 
used  In  the  payment  of  debts  of  the  said  O. 
B.  Morisey,  and  to  that  extent  having  exon- 
erated the  Interest  of  the  plaintiff  in  the 
lands  In  controversy  from  the  payment  of 
debts,  that  the  plaintiff  upon  the  statement 
of  the  account  between  her  and  the  defend- 
ants Is  chargeable  with  said  sum  of  $1,500 
as  of  February  27,  1884,  and  that  the  rents 
and  profits  as  found  by  the  jury  sbould  be 
applied  thereto.  It  Is  thereupon  considered 
and  adjudged  that  the  defendant  J.  B. 
Moore  holds  the  title  to  said  land  In  trust 
for  the  plaintiff  Penny  O.  Rich,  and  that, 
upon  the  payment  of  the  sum  of  $164.13, 
the  balance  after  applying  the  rents  to  said 
sum  of  $1,500  by  the  said  Penny  O.  Rich, 
with  interest  from  December  9,  1907,  that 
he  convey  the  same  to  her  In  fee.  It  Is  fur- 
ther considered  and  adjudged  that  upon  fall- 
are  of  the  said  Penny  O.  Rich  to  pay  said 
sum  of  $164.13,  with  Interest  from  December 
9,  1907,  within  90  days,  that  the  clerk  of  the 
superior  court  of  Sampson  county,  W.  F. 
Sessoms,  who  Is  now  appointed  a  commis- 
sioner for  that  purpose,  sell  said  land  at 
public  outcry,  at  the  courthouse  door  In 
Clinton,  after  due  advertisement  for  the  pay- 
ment of  said  sum,  and  that  he  report  his 
proceedings  to  this  court.  It  Is  further  con- 
sldered  and  adjudged  that  the  plaintlfte  re- 
cover of  the  defendants  their  costs." 
Both  parties  excepted  and  appealed. 

J,  D.  Kerr,  for  plaintiffs.  Falson  &  Wright, 
H.  A.  Qrady,  and  F.  R.  Cooper,  for  defend- 
ants. 

Defendant's  Appeal. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Before  proceeding  to  discuss  the  ex- 
ceptions directed  to  the  merits  of  the  case. 


It  Is  proper  to  say  that.  In  our  opinion,  the 
issues  submitted  by  his  honor  present  every 
phase  of  the  controversy  proper  to  be  pass- 
ed upon  by  the  jury.  While  it  is  true  that, 
in  regard  to  some  of  the  Issues,  there  are  no 
specific  allegations  in  the  pleadings,  yet  It  Is 
obvious  that  no  decree  adjusting  the  rights 
of  the  parties  could  have  been  rendered  until 
the  court  was  Informed,  either  by  the  find- 
ings of  the  jury  or  upon  the  report  of  a  ref- 
eree. In  regard  to  the  matters  Involved  in 
such  Issues.  Under  the  system  of  procedure 
which  prevailed  with  us  prior  to  the  adoption 
of  the  Code,  the  plaintiffs  would  have  sought 
relief  by  a  bill  in  equity.  While  it  Is  true 
that  every  issuable  controverted  fact,  as  dis- 
tinguished from  mere  evidentiary  facts,  must 
be  found  by  the  jury  upon  appropriate  Is- 
sues, It  Is  equally  true  that  to  a  large  extent 
the  form  of  the  Issues  is  within  the  sound 
judicial  discretion  of  the  court  Emery  v. 
Railroad,  102  N.  C.  209,  9  S.  E.  139,  11  Am. 
St.  Rep.  727;    Springer  v.  Shavender,  116  N. 

C.  12,  21  S.  B.  397,  33  L.  R.  A.  772,  47  Am. 
St.  Rep.  791;  Paper  Co.  v.  Chronicle  Co., 
115  N.  C.  147,  20  S.  B.  367.  When  It  Is  mani- 
fest that  all  of  the  essential  facts  upon 
which  the  rights  of  the  parties  depend  appear 
upon  the  pleadings  or  have  been  found  by  the 
jury,  this  court  will  not,  upon  a  mere  ques- 
tion of  form,  set  aside  the  judgment,  and 
subject  the  parties  to  a  new  trial  involving 
delay  and  expense.  In  questions  of  pro- 
cedure, errors,  if  found  to  exist,  must  ap- 
pear to  be  prejudicial  to  appellant  to  en- 
title him  to  a  new  trial.  It  Is  evident  that 
his  honor  grasped  the  scope  of  the  litigation, 
and  has  by  the  verdict  of  the'  jury,  together 
with  the  admissions  In  the  pleadings,  ren- 
dered a  decree  which  puts  an  end  to  the  liti- 
gation In  regard  to  matters  and  transactions 
which  occurred  24  years  ago.  Two  nonsuits 
have  been  taken.  Delays  have  been  had  dur- 
ing which  transactions  and  the  character  of 
men  who  have  passed  away  are  attacked.  A 
purchaser  for  full  value  from  the  devisees  of 

D.  O.  Morisey,  more  than  two  years  after 
his  death  and  after  the  present  plaintiffs  by 
acquiescence  and  acceptance  of  a  devise  of  a 
portion  of  the  same  land,  and  after  two 
judgments  of  nonsuit  had  been  rendered, 
finds  his  title  brought  Into  litigation.  It  will 
be  convenient  to  discuss  the  defendant's  ap- 
ical first. 

It  appears  that  plaintiffs  Instituted  an  ac- 
tion in  forma  pauperis  based  upon  the  same 
allegations,  and  asking  the  same  relief  to  the 
spring  term,  1902,  of  the  superior  court  of 
Sampson.  Defendants,  upon  affidavit,  moved 
to  "dispauper"  them,  whereupon  they  sub- 
mitted to  a  Judgment  of  nonsuit  at  October 
term,  1902.  They  brought  a  second  action 
within  a  year,  and  at  October  term,  1906,  up- 
on the  motion  of  defendants,  for  the  same 
reason  the  court  dismissed  the  action,  from 
which  no  appeal  was  taken.  On  July  6,  1906, 
they  brought  this  action  In  forma  pauperis. 
Defendants  moved,   before  Judge  Jones,   to 
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dismiss,  for  that  it  appeared  that  the  feme 
plaintiff  owned  50  acres  of  land  worth  more 
than  $200;  that  the  second  action  was 
brought  more  than  a  year  after  the  first  nod- 
suit;  that  plaintiffs  were  estopped  by  the 
order  dismissing  the  action  at  October  term, 
1905,  by  whldi  they  were  "dispaupered." 
Upon  this  motion  Judge  Jones  found  that 
plaintiffs  were  not  able  to  glre  a  prosecution 
bond  and  refused  to  dismiss.  They  rely  up- 
on section  451,  Rerlsal  190S.  This  section 
permits  a  party  to  sue  In  forma  pauperis  by 
showing  to  the  Judge  or  clerk  that  he  has  a 
good  cause  of  action,  and  makes  affidavit 
that  be  is  unable  to  give  the  bond  or  make 
the  deposit  required  by  section  450.  It  dif- 
fers from  section  454,  which  requires  the  de- 
fendant, before  answering  without  filing  the 
defense  bond,  to  make  aflSdayit  "that  he  is 
not  worth  the  amount  of  said  undertaking  In 
any  property  whatsoever,  and  is  unable  to 
give  the  bond."  While  the  dismissal  of  the 
action  by  one  judge  does  not  estop  plaintiff 
from  bringing  a  second  action,  the  fact  of 
such  dismissal  should  be  considered  by  the 
clerk  or  Judge  and  given  due  weight  when  the 
party  makes  the  second  application.  To  per- 
mit repeated  actions  to  be  brought,  under 
section  451,  to  the  annoyance  and  expense  of 
parties,  hindering  them  in  the  enjoyment  and 
sale  of  property,  would  be  an  abuse  of  a 
privilege  which  the  law  confers  upon  poor 
persons  acting  in  good  faith.  It  is  very 
easy  to  obtain  the  certificate  of  counsel  who 
hear  but  one  side  of  the  case  in  the  not  un- 
natural coloring  of  the  party  desiring  to  sue. 
The  exception  to  the  refusal  of  Judge  Jones 
to  dismiss  the  action  cannot  be  sustained. 
The  action  of  the  Judge  who  dismissed  at  a 
former  term  was  not  a  Judgment  upon  the 
merits,  and  therefore  was  not  res  Judicata  in 
respect  to  a  second  application  to  sue. 

The  defendants  except  to  the  refusal  of 
bis  honor  to  submit  an  issue,  tendered  by 
them,  inquiring  whether  feme  plaintiff  ac- 
cepted the  50  acres  of  land  and  went  into 
possession  thereof  imder  the  will  of  D.  6. 
Morisey  before  the  commencement  of  this 
action.  The  defendants  Insist  that,  if  this 
issue  was  answered  affirmatively,  the  feme 
plaintiff  would  be  thereby  estopped;  that 
she  would  not  be  permitted  to  take  the  50 
acres  under  the  will,  and  claim  the  right  to 
redeem  the  entire  tract  as  heir  of  her  father. 
His  honor  submitted  an  issue  pointed  to  the 
question  of  ratification  of  the  attempted  sale 
under  the  mortgage  which  covers  the  con- 
tention of  defendants.  He  instructed  the 
Jury  that  the  only  evidence  of  a  ratification 
was  that  of  her  conduct  in  respect  to  the  60 
acres;  that,  to  constitute  a  ratification,  the 
acts  relied  upon  must  have  been  done  with  a 
knowledge  of  the  facts;  that  Is,  of  the  at- 
tempted sale,  etc.  He  further  Instrucled 
them  that  if  she  knew  of  the  mortgage  and 
the  sale  thereunder,  and  that  D.  O.  Morisey 
had  given  her  the  50  acres  of  land  in  his  will, 
and  with  a  knowledge  of  these  facts  she  en- 


tered upon  and  accepted  the  land  under  saitl 
will,  this  contract  on  her  part  would  be  a 
ratification.  To  this  instruction  defendants 
excepted.  The  issue  presented,  and,  in  the 
light  of  the  Instruction,  the  Jury  passed  up- 
on, the  question  of  her  acceptance  of  the  de- 
vise. We  think  the  instruction  correct  We 
do  not  find  in  the  testimony  sent  up  any  evi- 
dence that  the  feme  plaintiff  had  any  knowl- 
edge or  information  respecting  the  sale  by 
D.  O.  Morisey  and  the  conveyance  to  him  by 
Johnson.  She  was  a  small  child  when  her 
father  died  and  when  the  sale  took  place.  It 
may  well  be  that  she  knew  that  her  nncle 
held  a  mortgage  on  the  land,  and  that  he 
bad  taken  possession  of  it  However  thla 
may  be,  the  question  was  left  to  the  Jury,  in 
as  favorable  light  as  defendants  were  entitled 
to,  and  they  have  found  for  her.  His  honor 
could  not  as  a  matter  of  law  have  held  that 
she  had  elected  and  ratified  a  void  or  void- 
able sale,  thereby  foreclosing  her  right  to 
redeem.  It  is  suggested  that  she  was  put  to 
her  election  to  accept  the  50  acres,  and  there- 
by surrender  her  right  to  redeem  the  entire 
tract,  or  to  reject  the  devise  and  assert  her 
claim.  The  equitable  doctrine  of  election 
between  inconsistent  benefits  Is  well  settled 
by  numerous  decisions  of  this  court,  and  all 
works  on  equity  Jurisprudence.  It  is  ap- 
plied when  a  testator  attempts-  to  devise  the 
property  of  A.  to  B.,  and  at  the  same  time 
gives  his  own  property  to  A.  If  both  the  ele- 
ments do  not  combine,  the  doctrine  is  not 
invoked,  or,  as  it  is  said,  there  is  no  case  for 
an  election.  Bispham,  Eq.  288.  It  is  very 
doubtful  whether  the  facts  before  ua  pre- 
sent a  case  in  which  the  plaintiff.  If  sul 
juris.  Is  put  to  her  election.  Morisey  owned 
as  mortgagee  the  entire  tract,  and  plaintiff,, 
as  heir  of  her  father,  was  entitled  to  redeem. 
The  devisor  held  the  legal  title  to  the  whole, 
and  the  plaintiff  had  the  equity  of  redemp- 
tion In  the  same  property.  These  facts  do 
not  bring  the  case  within  the  doctrine. 
Again,  the  plaintiff  was  a  feme  covert,  and, 
before  being  put  to  her  election,  was  entitled 
to  have  a  full  disclosure  of  the  value  of  the 
property  and  of  her  right  to  redemption,  to 
the  end  that  she  might  have  a  full  opportu- 
nity to  exercise  her  election,  if  required  to 
make  one,  before  suing,  and  to  act  advisedly. 
The  general  rule  is  that,  "to  estop  a  married 
woman  from  alleging  a  claim  to  land,  there 
must  be  some  positive  act  of  fraud,  or 
something  done  upon  which  a  person  deal- 
ing with  her,  or  in  a  matter  affecting  her 
rights,  might  reasonably  rely,  and  upon 
which  he  did  rely,  and  was  thereby  in- 
jured." Towles  V.  Fisher,  77  N.  C.  437; 
Weathersbee  v.  Farrar,  97  N.  C.  106,  1  S.  B. 
016;  Wells  v.  Batts,  112  N.  C.  283.  17  S.  E. 
417,  34  Am.  St  Rep.  506.  It  was  certainly 
not  fraudulent  as  against  the  other  devisees 
for  plaintiff  to  enter  upon  the  50  acres.  They 
had,  BO  far  as  the  record  shows,  the  same 
knowledge  regarding  the  condition  of  the  title- 
as  she  did.   They  took  under  the  will  of  D.  Q. 
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Morlsey,  and  are  not  purcbasers  for  value. 
It  cannot  be  seen  how  they  were  misled  or 
parted  with  anything  of  value,  or  surrender- 
ed any  rlglit,  by  reasoii  of  her  conduct.  In 
regard  to  defendant  John  B.  Moore,  he  pur- 
cliased  after  the  nonsuit  This  should  liave 
put  him  upon  Inquiry  as  to  her  claim,  and 
the  Jury  find  that  he  was  not  a  purchaser  for 
value  without  notice  thereof.  The  exception 
of  defendant  to  his  honors'  ruling  in  this 
respect  cannot  be  sustained. 

The  defendants  except  to  his  honor's  re- 
fusal to  permit  them  to  show  that  O.  B. 
Morlsey  was  insolvent  at  the  time  of  his 
death.  We  see  no  error  in  this.  It  was  not 
relevant  to,  and  could  not  afCect  the  verdict 
upon,  any  issue.  Besides,  with  the  final  ac- 
count of  the  adminiatrator  in  evidence,  un- 
impeached,  insolvency  was  clearly  shown. 

Exception  is  taken  because  bis  honor  fail- 
ed to  submit  any  issue  upon  the  statute  of 
limitations.  It  is  sufficient  to  say  that  as 
no  such  Issue  was  tendered,  nor  the  court 
requested  to  submit  one,  it  is  too  late  after 
verdict  to  assign  the  failure  to  do  so  as  er- 
ror. Clark's  Code,  {  395,  where  the  cases  are 
collected  sustaining  his  honor.  No  statute  Is 
pleaded  except  by  defendant  John  B.  Moore, 
who  relies  upon  the  statute  protecting  a  pur- 
chaser from  the  heir  or  devisee  two  years 
after  the  death  of  the  ancestor  or  devisor, 
without  notice  of  the  indebtedness.  This 
statute  has  no  application  here.  The  plain- 
tut  is  not  seeking  to  enforce  the  collection 
of  a  debt  from  the  executor  of  Morlsey. 
The  Jury  find  that  defendant  Moore  bad  no 
notice  of  any  debt  against  Morlsey;  hence 
that  question  In  any  point  of  view  is  elimi- 
nated. His  honor  upon  the  finding  of  the 
Jury  and  the  pleadings  held  that  the  feme 
plaintiff  was  entitled  to  redeem,  and  so  in- 
structed the  Jury,  or  so  answered  the  Issue 
himself.  Defendants  excepted.  It  is  well 
settled,  both  upon  principle  and  uniform  au- 
thority, with  us  that  a  mortgag^ee  cannot 
foreclose  the  equity  of  redemption  by  a  sale 
of  the  property  under  the  power  and  a  pur- 
chase by  himself.  Such  sale  and  attempted 
purchase  is  void  or  voidable,  at  the  election 
of  the  mortgagor.  The  mortgagee  in  respect 
to  the  exercise  of  the  power  of  sale  is  a  trus- 
tee, and  the  well-settled  rule  which  pro- 
hibits a  trustee  from  purchasing  the  prop- 
erty conveyed  to,  or  held  by  him  in  trust, 
from  acquiring  title  as  against  the  cestui 
que  trust,  has  been  uniformly  applied.  In 
Froneberger  v.  Lewis,  79  N.  C.  426,  Judge 
Bynum  reviews  the  decisions  of  this  court, 
showing  that  they  are  uniform  in  this  re- 
spect In  Jones  v.  Pullen,  115  N.  G.  465,  20 
S.  B.  624,  Shepherd,  G.  J.,  says:  "There  is 
no  question,  according  to  our  authorities, 
that,  if  a  mortgagee  with  power  to  sell  in- 
directly purchases  at  his  own  sale,  the  mort- 
gagor may  elect  to  avoid  the  sale,  and  this 
without  reference  to  its  having  been  fairly 
made,  and  for  a  reasonable  price.    This  is 


an  inflexible  rule,  and  It  is  not  because  there 
is,  but  because  there  may  be,  fraud."  His 
honor's  ruling  in  this  respect  is  in  conformi- 
ty with  the  uniform  decisions  of  this  court 
and  the  well-settled  principles  of  equity.  We 
reserve  the  exception  to  the  refusal  of  his 
honor  to  sign  the  Judgment  tendered  by  de> 
fendants  until  we  have  examined  and  dls- 
I>osed  of  the  exceptions  lodged  by  plaintiffs. 

Plaintiff's  Appeal. 

The  plaintiff  Introduced  the  final  account 
of  D.  G.  Morlsey,  administrator  of  O.  B. 
Morlsey,  deceased,  filed  March  19,  1901,  by 
which  it  appears  that  he  charged  himself 
with  proceeds  of  sale  of  personalty  $150  and 
proceeds  of  sale  of  land  $1,500.  He  credlt» 
himself  with  the  mortgage  debt  and  "amount 
retained  on  account,"  $614.97,  clerk's  fees 
and  amount  paid  attorneys,  $20, '  leaving  a 
balance  of  $12.11,  which  he  retains  as  com- 
missions. No  evidence  was  introduced  tend- 
ing to  Impeach  the  account  His  honor,  hav- 
ing adjudged  that  the  feme  plaintiff  was 
entitled  to  redeem,  may  have  ordered  a  ref- 
erence to  ascertain  the  status  of  the  account 
between  D.  O.  Morisey's  estate  and  plaintiff, 
or,  as  he  did,  ascertain  the  facts  from  the 
pleadings  and  issues  or  questions  submitted 
to  the  Jury.  The  principle  upon  which  the 
adjustment  of  the  account  was  to  be  stated 
was  correctly  adopted  by  his  honor.  Plain- 
tiff was  required  to  pay  the  indebtedness 
of  her  father  for  which  the  land'  was  liable,. 
subject  to  a  reduction  of  the  rents  and  prof- 
Its,  for  which  the  mortgagee  in  possession 
was  liable. 

Plaintiffs  have  filed  a  large  number  of  as- 
signments of  error.  Many  of  them  are  tech- 
nical, and  do  not  affect  the  merits  of  the  case- 
or  the  rights  of  the  parties.  The  amount  of 
the  mortgage  debt  Is  fixed,  and  the  Jury 
have  fixed  the  amount  of  the  annual  rents 
to  the  time  of  D.  G.  Morisey's  death  and  sub- 
sequent thereto.  To  this  extent  there  is  no 
complication.  It  is  true  that  a  mortgagee 
has  no  right  to  tack  an  unsecured  debt  to 
the  mortgage  debt,  and  demand  payment  of 
both  as  a  condition  to  redemption.  In  this 
case,  upon  the  death  of  O.  B.  Morlsey,  his 
heir  has  a  right  to  redeem  by  paying  the 
mortgage  debt.  Immediately  upon  his  doing 
BO,  the  land  was  liable  to  be  sold  by  the  ad- 
ministrator to  make  assets  to  pay  any  other 
Indebtedness,  subject,  of  course,  to  the  wid- 
ow's dower  and  the  homestead  rights  of 
the  Infant  children.  These  are  eliminated 
because  the  widow  Is  dead  and  the  plaintiff 
is  now  of  full  age.  While  the  feme  plaintiff 
elects  to  repudiate  the  sale  and  claims  the 
right  to  redeem  the  land,  she  must  do  equity 
by  paying  such  debts  as  her  ancestor  would 
have  been  bound  for  to  which  the  land  could 
have  been  subjected.  His  honor  correctly 
held  that,  in  the  absence  of  any  impeach- 
ment, the  duly  verified  final  account  of  D.  G. 
Morlsey,  administrator,  was  to  be  treated  as 
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<x)rrect  In  Allen  v.  Royster,  107  N.  C.  275, 
283,  12  S.  E.  134,  135,  Davis,  J.,  says :  'The 
statute  makes  such  account  thus  examined, 
indorsed,  and  filed  in  the  office  of  the  clerk 
«f  the  court  prima  facie  evidence  of  its  cor- 
rectness." It  shifts  the  burden  of  proof,  as 
to  the  correctness  of  what  it  contained,  to 
him  who  alleged  the  contrary.  In  Collins 
V.  Smith,  109  N.  C.  468,  14  S,  E.  88,  the 
same  Justice  says:  "There  is  no  allegation 
of  any  fraud  or  mistake  in  the  final  account 
«o  audited,  nor  is  it  attacked  in  any  way  by 
plaintiff,  and  it  is  at  least  prima  facie  cor- 
rect." Cogglns  ■».  Flythe,  113  N.  O.  103,  18 
S.  E.  96.  This  being  so,  his  honor  adopted 
the  amount  charged  by  the  administrator  aa 
proceeds  of  the  land,  which  was  found  by 
the  Jury  to  be  its  full  value.  He  credits  him 
with  the  mortgage  debt  and  the  account 
which  be  held  against  his  brother,  O.  B. 
Morisey.  Unless  this  course  is  pursued,  the 
plaintiff  will  recover  the  land,  free  from  the 
«moimt  due  by  account,  and,  in  addition, 
the  rents  and  profits  from  1884  to  1901  at 
f  125  annually,  and  since  1901  to  the  pres- 
ent at  $50,  she  having  received  the  rents 
from  the  50  acres  devised  to  her.  Upon 
this  recovery,  the  executor,  J.  K.  Morisey, 
would  be  entitled  to  bring  suit  on  tbe  ac- 
-count,  and,  upon  recovering  Judgment,  have 
the  land  subjected  to  the  payment  thereof. 
In  that  suit  the  plaintiff,  or  the  personal 
representative  of  O.  B.  Morisey,  would  be 
entitled  to  have  rents  of  the  land  credited 
on  the  account,  all  of  which  would  after 
long  and  expensive  litigation  bring  the  par- 
ties to  the  same  result  reached  by  his  honor. 
We  do  not  find  any  evidence  of  actual  fraud 
on  the  part  of  D.  O.  Morisey.  He  paid  off 
a  debt  which  was  a  lien  on  his  brother's 
land  in  1874,  and  indulged  him  until  his 
death,  1883.  In  the  meantime  he  credits 
his  brother  on  account  to  the  amount  of 
$614.  He  buys  the  land  at  its  full  value,  and 
at  his  death  gives  to  his  brother's  only  child 
evidently  the  most  valuable  part  of  it  and 
a  small  pecuniary  legacy.  The  plaintiff 
could  not  be  permitted  to  plead  the  statute 
of  limitations  against  the  account.  Costen  v. 
McDowell,  107  N.  C.  546,  12  S.  B.  432.  The 
plaintiff  asks  the  equitable  aid  of  the  court 
and  is  given  tbe  land,  with  rents  for  28 
years.  The  loss  falls  upon  innocent  persons 
who  have  purchased  the  land  for  full  value. 
She  is  required  to  pay  the  honest  debts  of 
her  father,  etc.  To  decree  her  the  land  and 
rents  without  this  condition  would  be  in- 
equitable and  unjust  This  court  has  uni- 
formly held  that  while  it  will,  in  such  cases, 
set  aside  the  sale,  it  will  require  the  party 


in  whose  behalf  the  equity  Is  enforced  to 
account  for  the  purchase  money,  at  least  to 
the  extent  that  the  la;id  has  been  exonerat- 
ed from  the  claims  upon  it  Card  v.  Finch, 
142  N.  O.  140,  54  S.  E.  1009.  In  Scott  v. 
Dunn,  21  N.  O.  425,  30  Am.  Dec.  174,  th» 
executor  under  a  mistake  in  regard  to  his 
power  sold  the  land  of  his  testator.  The 
sale  was  set  aside  at  the  suit  of  the  devisee. 
The  purchase  money  had  l>een  applied  to  tbe 
payment  of  debts  of  the  testator.  It  was 
held  that  the  purchaser  was  subrogated  to 
tbe  rights  of  the  creditor,  and  the  amount 
paid  on  tbe  debts  must  be  accounted  for. 
Gaston,  J.,  after  declaring  the  equity,  says: 
"As  all  parties  are  before  the  court,  com- 
plete Justice  may  be  done  by  deciding  direct 
relief  to  the  plaintiff.  *  *  *  The  doctrine 
of  substitution,  which  prevails  in  equity,  is 
not  founded  on  contract,  but,  as  we  have 
seen,  on  the  principles  of  natural  Justice. 
Unquestionably  the  devisees  are  not  to  be 
injured  by  the  mistake  of  the  executor  as  to 
the  extent  of  his  power  over  the  land;  bat 
that  mistake  should  not  give  them  unfair 
gains.  The  executor  was  not  an  officious  In- 
termeddler  in  paying  off  the  debts  of  his 
testator ;  and  his  erroneous  belief  that  he 
could  indemnify  himself  in  a  particular  way 
should  not  bar  him  from  obtaining  indem- 
nity by  legitimate  means.  It  is  not  a  ques- 
tion here  whether  a  mistake  of  law  shall 
confer  any  rights,  but  whether  such  mistake 
shall  be  visited  with  a  forfeiture  of  rights, 
wholly  independent  of  that  mlstaka"  Perry 
▼.  Adams,  98  N.  C.  167,  3  a  E.  729,  2  Am. 
St  Rep.  326. 

His  honor,  having  all  of  the  parties  before 
him,  has  adjusted  their  rights  upon  fair 
equitable  principles  all  in  conformity  to  the 
decisions  of  this  court  We  are  also  of  the 
opinion  that  the  principle  upon  which  the 
rents  were  applied  Is  correct  After  a  care- 
ful examination  of  the  record  in  both  ap- 
peals, we  find  no  error  in  tbe  Judgment  The 
feme  plaintiff  gets  a  tract  of  land  upon  the 
payment  of  $164,  upon  which  her  father 
permitted  a  mortgage  for  $627  to  stand  for 
10  years,  paying  no  interest  and  contract- 
ing an  account  for  $614.  We  do  not  find 
any  evidence  of  actual  fraud  on  tbe  part  of 
D.  G.  Morisey.  By  bis  mistake  as  to  his 
right  to  buy  the  land,  be  has  discharged  it 
practically  from  indebtedness,  and  his  niece 
to  whom  he  gave  50  acres  "comes  to  her 
own,"  while  the  defendant  Moore  sustains 
the  loss.  Neither  party  will  recover  the 
amount  paid  for  printing. 

The  Judgment  in  both  appeals  must  be  af- 
firmed. 
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McKBITHEN  v.  BLUBI. 

(Supreme  Ckiurt  of  North  Carolina.    Not.  11, 

1908.) 

1.  JUDOHKNT  (§  853*)— DOBUANT  JUDOUENT. 

An  ezecntion  not  sent  out  of  the  clerk's 
office,  but  only  filled  up  by  the  clerk  and  mem- 
orandum of  "execution  made  on  the  docket,  is 
not  issued  as  required  by  the  statute,  and  does 
not  prevent  the  Judgment  from  becoming  dor- 
mant 

[Ed,  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  }  1667 ;  Dec  Dig.  8  853.»] 

2.  JCDOMENT  (I  863*)   —  ISSUAMCB  —  OBJEC- 
TIONS. 

A  judgment  defendant  in  a  dormant  judg- 
ment after  issuance  of  execution  may  move  ei- 
ther before  the  clerk  or  before  the  superior 
court,  on  rehearing  of  the  homestead  appraise- 
ment after  the  reversal  of  a  judgment  of  allot- 
ment of  homestead,  that  the  judgment  be  ad- 
judged dormant;  there  being  nothing  in  the 
opinion  of  the  court  on  the  reversal  of  the 
judgment  forbidding  such  a  course. 

[Bd.  Note.— For  other  cases,  see  Judgmoit, 
Dec.  Dig.  »  8e3.»] 

3.  BxEctjnoN  (}  275*)  — IssuAiroB  — TnoB  to 
ISSTJB— NonoB— Statutks. 

Under  Revisal  1005,  iS  619,  620,  authoriz- 
ing a  party  to  proceed  to  enforce  a  judgment 
by  execution  within  three  years,  and  requiring 
notice  to  defendant  before  issuance  of  execu- 
tion, where  no  execution  has  been  issued  within 
three  years,  the  issuance  of  an  execution  after 
three  years  without  notice  is  onl;^  an  irregular- 
ity, and  a  sale  without  objection  gives  to  a 
stranger  porchaaing  without  notice  title  to  the 
property. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |  798;   Dec.  Dig.  {  275.*] 

4.  Execution  (S  102*)  —  Issuance  —  Ibbegu- 
r-ABiTT — Waives. 

Where  a  judgment  defendant  appeared  be- 
fore the  superior  court  in  homestead  appraise- 
ment proceedings  and  moved  to  set  the  same 
aside  on  the  ground  that  he  had  not  been  noti- 
fied of  the  time  or  place  of  appraisement  with- 
out asserting  that  tne  execution  was  defective, 
he  waived  the  irregularity  that  it  was  issued 
without  notice  to  him,  as  required  by  Revisal 
1905,  »  620. 

[EA.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  8  102.*] 

5.  Execution  (f  102*)— Issuance— lBBEaui.AB- 
iTT— Waiver. 

Where  a  judgment  defendant  waived  the  ii^ 
regularity  in  the  issuance  of  an  execution  aris- 
ing from  the  failure  to  give  him  notice,  as  re- 
quired by  Revisal  1905,  §  620,  he  could  not  re- 
pudiate the  waiver  without  establishing  the 
fact  of  payment  of  the  judgment  or  some  other 
defense  on  the  merits,  especially  where  the  life 
of  the  judgment  would  otnerwise  expire. 

[EA.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  I  102.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; .Peebles,  Judge. 

Action  by  N.  A.  McKeitben  against  N.  A. 
Bine.  There  was  a  judgment  for  plaintiff, 
and  defendant  appeala    Affirmed. 

J.  McN.  Johnson,  J.  W.  Hinsdale,  Jr.,  and 
H.  F.  Seawell,  for  appellant.  U.  L.  Spence, 
W.  J.  Adams,  and  T.  H.  Calvert,  for  appel- 
lee. I 

HOKE,  J.  The  facts  relevant  to  this  con- 
troversy seem  to  be  that  In  1896  plaintiff  ob- 


tained a  Judgment  against  defendant  for  the 
STUD  of  1610,  and  some  interest,  and  same 
was  duly  docketed  In  Moore  county  on  Feb- 
ruary 27,  1896.  From  the  entry  in  the  clerk's 
docket  In  said  county,  it  appeared  that  exe- 
cutions were  Issued  on  this  Judgment  at  reg- 
ular Intervals,  and  within  three  years  of 
each  other,  until  December  30,  1905,  when 
a  final  execution  Issued  and  was  placed  in 
the  hands  of  the  sheriff  of  said  county,  who 
proceeded  to  summons  appraisers  to  lay  off 
and  allot  defendant  his  homestead,  as  requir- 
ed by  law.  These  appraisers  allotted  said 
homestead,  finding  an  excess,  and  made 
return  of  their  action  pursuant  to  the  stat- 
ute. Thereupon  defendant  filed  exceptions 
to  said  allotment,  claiming  that  same  was 
made  In  bis  absence,  and  without  any  notice 
to  him  of  such  proceedings.  The  exception 
was,  in  effect,  overruled  by  the  Judge  on  a 
bearing  had,  and  defendant  appealed  to  this 
court.  On  such  appeal  it  was  held  that  the 
substantial  wrong  had  been  done  defendant  in 
allotting  his  homestead  without  giving  him 
proper  notice  and  opportunity  to  be  present, 
and  that  the  same  amounted  to  reversible  er- 
ror and  should  be  corrected.  See  McKeitben 
▼.  Blue,  142  N.  0.  860,  55  S.  E.  283.  This 
opinion  baying  been  properly  certified  down, 
the  matter  came  on  for  hearing  at  May  term, 
1907,  of  the  superior  court,  before  bis  honor, 
•Peebles,  J.,  when  defendant,  by  his  attor- 
neys, moved,  in  effect,  that  the  Judgment  be 
declared  dormant  and  all  executions  therein 
be  recalled,  for  that  no  executions  had  in 
tact  issued  on  said  Judgment  previous  to  that 
of  December  30,  1905,  since  the  rendition  of 
the  Judgment,  but  that  same  bad  only  been 
filled  out  by  the  clerk  and  filed  in  bis  ofilce  as 
memorandimi,  made  on  docket,  execution,  etc'., 
from  time  to  time,  as  indicated  in  the  record, 
but  that  same  bad  never  been  delivered  to 
the  sheriff  or  other  executive  officer,  nor  to 
any  one  for  them.  His  honor,  Judge  Peebles, 
declined  to  consider  this  motion  or  suggestion, 
holding  that  the  same  was  uot  relevant  to  any 
proceedings  before  him,  and  entered  Judg- 
ment pursuant  to  the  opinion  of  the  Supreme 
Court,  setting  aside  the  appraisement  and 
appointing  three  commissioners  to  reallot  the 
homestead.  A  writ  therefore  Issued.  The 
homestead  was  reallotted  finding  no  excess 
of  property  subject  to  sale,  and  return  made 
to  court,  and  defendant  filed  exceptions  to 
this  reallotment,  alleging  various  irregu- 
larities in  the  proceedings.  In  the  mean- 
time the  defendant  moved  before  the  clerk 
to  declare  the  Judgment  dormant,  and  to  re- 
call all  executions  Issued  on  same,  which 
was  heard  before  the  clerk  in  August,  1907, 
when  Judgment  was  rendered  denying  the  mo- 
tion, and  defendant  excepted  and  appealed  to 
the  Judge.  The  cause  then  came  on  for  hear- 
ing, as  stated,  before  his  honor,  Jones,  J., 
at  January  term  of  the  superior  court,  and 
was  heard  and  determined  both  on  the  ex- 
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ceptions  entered  to  tbe  reallotment  of  the 
homestead  made  pursuant  to  Judge  Peebles' 
order,  and  on  the  appeal  from  the  Judgment 
of  the  clerk,  refusing  to  declare  the  judg- 
ment dormant,  and,  on  the  hearing  before  his 
honor,  he  affirmed  in  all  things  tbe  proceed- 
ings had  reallotting  the  bolnestead  and  tbe 
judgment  of  the  clerk,  and  defendant,  as  stat- 
ed, appealed  to  this  court 

Both  the  clerk  and  the  judge  find  that  tbe 
executions  purporting  to  have  been  issued 
preTlous  to  that  of  December  SO,  19(^,  were 
not  sent  out  of  the  clerk's  office,  or  issued 
therefrom,  but  were  only  filled  up  by  him  and 
memorandum  of  "execution"  made  on  the 
docket  as  indicated.  On  this  statement  and 
finding  the  authorities  are  to  the  effect  that 
this  was  no  sufficient  or  proper  Issuing  of  an 
execution,  as  contemplated  and  required  by 
tbe  statute  to  prevent,  and  the  judgment 
was  therefore  dormant  at  the  time  tbe  exe- 
cution was  Issued  on  December  30,  1905,  and 
being  the  one  under  which  the  defendant's 
homestead  was  first  allotted.  Webster  t. 
Sbarpe,  116  N.  G.  466,  21  S.  E.  912;  8  Ency. 
PI.  &  Fr.  433.  In  this  last  citation  it  is  said: 
"The  writ  while  it  remains  in  the  clerk's  office 
is  not  issued,  but  it  must  be  actually  or 
constructively  delivered  to  the  sheriff  before 
it  can  be  properly  said  to  have  been  sued  out 
with  intent  to  have  It  executed."  This  being 
the  correct  position,  we  are  inclined  to  tbe 
opinion  that  it  would  be  open  to  defendant 
to  make  his  motion  either  before  tbe  clerk, 
as  he  did,  or  before  the  superior  court  on 
the  rehearing  of  the  appraisement,  as  he  en- 
deavored to  do;  for  we  do  not  think  that 
there  is  anything  In  the  former  opinion  of 
the  court  which  conclusively  forbids  such  a 
course.  But,  notwithstanding  this,  we  are 
of  opinion  that  no  reversible  error  appears 
In  the  record  to  the  defendant's  prejudice, 
for  tbe  reason  that  there  is  no  claim  on  the 
part  of  defendant  nor  evidence  tending  to 
show  that  he  or  any  one  else  has  paid  the 
judgment,  or  any  part  of  it,  and  there  is 
therefore  no  substantial  merit  in  his  applica- 
tion; for  the  judgment,  though  dormant,  was 
not  dead,  and,  while  tbe  statute  addressed  to 
this  question,  Revlsal  lOOS,  §|  619,  620,  re- 
quires that  notice  be  Issued  to  defendant  be- 
fore leave  of  execution  shall  be  allowed,  when 
there  has  been  no  execution  Issued  within 
three  years  next  preceding  the  application. 
As  a  matter  of  fact,  the  clerk  did  issue  the 
execution  of  December  30,  1905,  and  bis  hav- 
ing done  80  without  notice  is  very  generally 
held  to  have  been  at  most  an  irregularity.  If 
there  had  been  no  objection  made  and  tbe 
officers  had  proceeded  to  sell  the  excess  found 
in  the  first  appraisement,  a  stranger  pur- 
chasing without  notice  would  have  acquired 
tbe  Utle.    Lytle  v.  Lytle,  94  N.  C.  683. 

The  execution,  therefore,  though  Issued 
without  notice,  was  in  no  sense  a  nullity,  and 
defendant   having  appeared   t>efore   the  su- 


perior court  in  tbe  appraisement  proceedings 
and  moved  to  set  the  same  aside  for  that 
he  was  not  notified  of  the  time  or  place  of 
appraisement,  and  having  contested  the  pro- 
ceedings under  the  execution  on  that  ground 
alone,  making  no  assertion  or  claim  that  the 
execution  was  In  any  way  defective,  and  tbe 
defect  being,  as  stated,  only  an  irregularity, 
we  are  of  opinion,  and  so  bold,  that  this 
should  be  considered  a  waiver  of  irregulari- 
ties not  specified,  and  tbe  defendant  should 
not  be  allowed  to  repudiate  this  waiver  and 
avoid  its  effects  without  any  assertion  or 
claim  of  payment  or  other  substantial  de- 
fense. Process  formally  issued  and  acted 
on,  and  only  defective  by  reason  of  Irregu- 
larities of  this  character,  are  not  as  a  rule 
recalled,  and  the  results  under  it  set  aside 
or  disturbed  on  showing  that  such  Irregulari- 
ties existed  without  more.  It  is  nearly  al- 
ways required  that  in  addition  there  should 
be  claim  or  evidence  which  reasonably  tends 
to  establish  merit  In  the  application.  Flow- 
ers V.  King,  145  N.  a  234,  58  S.  E.  1074;  Le 
Due  V.  Slocomb,  124  N.  0.  347,  S2  S.  E.  .728. 
And  we  think  this  is  a  case  which  clearly 
calls  for  an  application  of  this  principle.  Tbe 
plaintiff,  having  a  judgment  against  defend- 
ant, duly  docketed,  and  with  only  two  months 
of  Its  existence  remaining,  and  being  under 
the  Impression  from  the  entries  on  the  clerk's 
docket  that  executions  bad  t>een  issued  at 
regular  and  proper  intervals,  caused  a  final 
execution  to  Issue,  under  which  defendant's 
homestead  was  allotted.  On  tbe  return  of 
the  appraisers,  defendant  appeared,  as  be 
had  a  right  to  do,  and  excepted,  for  that  he 
bad  not  been  notified  of  the  time  or  place 
when  his  homestead  was  allotted.  He  con- 
tested the  allotment  on  this  ground  alone, 
and  succeeded  in  having  a  reallotment  of 
his  homestead;  all  tl^e  time  recognizing  the 
validity  of  tbe  execution.  And  we  are  of 
opinion,  as  stated,  that  In  tbe  absence  of  any 
claim  of  payment,  or  any  evidence  tending  to 
establish  it,  and  when  the  life  of  plalntUTs 
judgment  would  have  otherwise  expired,  de- 
fendant should  not  now  be  allowed  to  change 
his  position,  and  avoid  tbe  effect  of  bis 
waiver. 

There  is  no  error  in  tbe  judgment  of  tbe 
court  below  that  tbe  reallotment  be  In  all 
things  affirmed,  and  be  registered  according 
to  law. 

Affirmed. 


lilTTLE  V.  DUNCAN  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  11. 
1908.) 

CUBKS  OF  COUBTS  (|  66*)— Pbockidirob  Bk- 

FOBE  CUEBK  —  AfPEAI.  TO  JnOOB  —  DUTT  OF 
COUBT  ON  ACQDIBING  JUBISDIOTION  —  SXAT- 
tJTOBT  PbOVISIONS. 

Revisal  lOa'J,  M  610  611,  provide  for  an 
appeal  to  the  superior  jndf^e  from  a  decision  of 
the  clerk  on  an  iMue  of  law  or  legal  inference. 
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and  it  ia  made  the  dnty  of  the  clerk  by  aection 
612  to  prepare  a  statement  of  the  case  and 
send  it  to  the  judge.  Section  717  prorides  that, 
when  a  party  shall  plead  any  ddense  or  ask 
any  relief  in  the  pleading,  the  clerk  shall  trans- 
fer the  cause  to  the  civil  issue  docket  for  trial 
during  term  upon  all  issues  raised  by  the  plead- 
ings. Held,  that  where  special  partition  pro- 
ceedings were  began  before  the  clerk,  and  be 
transferred  the  case  to  the  judge  in  term,  the 
judge  was  required  to  dispose  of  it  on  the  merits, 
and  had  no  power  to  merely  reverse  the  clerk's 
action  and  remand  the  case  to  him,  though  there 
may  have  been  irregularities  in  the  proceedings 
before  the  clerk,  especially  where  no  partition 
had  been  made,  and  hence  nobody  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Goarts,  Dec.  Dig.  i  66.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  EL  B.  Jones,  Judge. 

Partition  by  S.  M.  Little  against  Oscar 
I>ancan  and  others  before  the  clerk  of  the  sn- 
perior  court  The  dark  on  defendant's  mo- 
tion transferred  the  proceeding  to  the  supe- 
rior court  for  trial  of  issues  raised  by  the 
pleadings,  and  plaintlfe  appealed  from  his  de- 
cision to  the  superloT  court,  which  reversed 
the  clerk's  ruling,  and  remanded  the  case. 
Defendants  appeal.    Reversed. 

J.  E.  Little,  A.  M.  Stack,  and  R.  W.  Lem- 
mond,  for  appellants.  Adams,  Jerome  & 
Armfleld,  for  appellee. 

WALKBR,  J.  This  is  a  special  proceeding 
for  partition  of  land,  which  was  commenced 
before  the  derk  of  the  superior  court  The 
defendants  answered  and  alleged  certain 
matters,  which  they  Insisted  raised  Issues  of 
law  and  fact  and  they,  therefore,  moved 
that  the  case  should  be  transferred  to  the  su- 
perior court  for  the  trial  and  adjudication  of 
the  same.  Among  other  things  they  averred 
that  certain  advancements  had  been  made 
to  some  of  the  parties,  and  that  an  account 
of  them  was  necessary  before  any  partition 
could  be  made.  The  clerk  overruled  the  mo- 
tion and  ordered  a  partition  of  the  land.  Is- 
suing a  writ  to  the  sheriff  for  that  purpose. 
The  defendants  excepted  and  appealed.  The 
derk  afterwards  reversed  his  decision  and 
recalled  the  writ,  and  directed  the  proceeding 
to  be  docketed  in  the  superior  court  for  the 
trial  of  the  issues  raised  by  the  pleadings. 
The  plaintiffs  excepted  and  appealed  to  the 
superior  court.  The  latter  court  Judge  E. 
B.  Jones  presiding,  reversed  the  ruling  of 
the  clerk,  and  remanded  the  case  for  further 
proceedings  therein,  according  to  law,  upon 
the  ground  that  the  defendants  had  lost  their 
appeal  from  the  first  decision  of  the  derk  by 
their  laches. 

By  Revlsal  1905,  §S  610,  611,  an  appeal  lies 
to  the  judge  from  any  decision  of  the  clerk 
on  an  Issue  of  law  or  legal  Inference,  and  It 
is  made  the  duty  of  the  clerk  by  section  612 
to  prepare  a  statement  of  the  case,  as  there- 
in provided,  and  to  send  the  same  to  the 
judge,  and  by  section  717,  when  a  party  shall 
plead  any  equitable  or  other  defense,  or  ask 


for  any  equitable  or  other  relief  in  the  plead- 
ings, It  is  required  that  the  clerk  shall  trans- 
fer the  cause  to  the  civil  issue  docket  for 
trial  during  term  ivon  all  Issues  raised  by 
the  pleadings,  and  the  judge  may  allow 
amendments  to  the  pleadings  for  the  purpose 
of  a  hearing  of  the  case  upon  its  merits.  If 
the  derk  found  that  he  bad  committed  an  er- 
ror in  ordering  a  partition  of  the  land  pre- 
maturely, we  do  not  see  why  he  did  not  have 
the  power  to  correct  the  mistake  and  comply 
with  the  statute.  Revlsal  1905,  i  901(9). 
But,  however  that  may  be,  the  case  was  final- 
ly brought  before  the  judge  In  term,  and  he 
should  have  proceeded  to  dispose  of  it  upon 
Its  merits.  Instead  of  remanding  it  to  the 
clerk.  If  an  issue  of  law  or  legal  Inference 
was  raised  by  the  pleadings,  he  should  have 
passed  upon  it  and,  if  Issues  of  fact  were 
presented,  they  should  have  been  tried  by  a 
Jury.  The  superior  court  had  acquired  pos- 
session of  the  case  In  term,  even  though 
there  may  have  been  Irregularity  In  prior 
proceedings,  and  that  court  had  full  power 
to  dispose  of  It  The  derk,  after  reconsider- 
ation, simply,  did  what  the  law  bound  him 
to  do,  and,  It  it  appeared  to  the  judge  when 
the  case  was  presented  to  him  that  there 
were  either  Issues  of  law  or  of  fact  raised 
by  the  pleadings,  he  should  have  proceeded  to 
have  them  determined  in  the  proper  way 
without  further  delay  and  regardless  of  the 
irregular  procedure,  if  there  was  such,  be- 
fore the  clerk.  If  there  were  irregularities, 
no  partition  of  the  land  had  been  made,  and 
nobody,  therefore,  can  be  prejudiced  by  a 
compliance  with  the  mandate  of  the  stat- 
ute. If  there  are  no  Issues  of  law  or  of  fact 
raised  'by  the  pleadings,  the  judge  should 
have  so  decided,  upon  consideration  of  the 
matter,  and  then  remanded  the  case  for  fur- 
ther proceedings  according  to  law.  There 
was  error  in  reversing  the  action  of  the  derk 
for  the  reason  stated. 
Error. 


HARRISS  V.  CANNADT. 

(Supreme  Court  of  North  Carolina.     Nov.  11, 
1908.) 

Sales  (f  445*)— Wabrartt. 

Whether  a  sale  of  a  horse  by  defendant  to 
plaintiff  was  with  a  warranty  is  a  question  for 
the  jury,  on  evidence  that,  during  the  negotia- 
tions, plaintiff  asked  if  the  horse  was  "all 
right,"  and  defendant  replied  "Yes;  he  ia— is 
sound  and  all  right,  and  nothing  the  matter 
with  him,  except  he  has  a  little  distemper,  but 
ia   young  and   will    soon   get    over   that" — and 

£laintiff  said,  "From  what  you  say  about  the 
orse,  and  what  I  see  of  him,  I  will  give  you 

for  him,"  a  certain  amount  which  offer 

was  accepted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1304 ;    Dec.  Dig.  f  445.*] 

Appeal    from    Superior   Court    Granville 
County;  Webb,  Judge. 
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Action  by  Isaac  H.  Harrlss  against  W.  E. 
'Cannady  for  damages  for  breach  of  warranty 
In  the  sale  ot  a  horse.  From  a  judgment  on 
a  verdict  for  plaintiff,  on  appeal  from  a  Jus- 
tice, defendant  appeals.    Affirmed. 

CItU  action,  to  recover  damages  for  breach 
of  warranty  in  the  sale  of  a  horse.  On  Issues 
submitted  the  jury  rendered  the  following 
verdict:  "(1)  Did  the  defendant  warrant  the 
iiorse  sold  to  plaintiff  to  be  sound  and  all 
right?  Answer.  Yes.  (2)  Was  the  said  horse 
«ound  and  all  right?  Answer.  No.  (3)  What 
damage  has  plaintiff  sustained?  Answer. 
*H5." 

A.  A.  Hicks,  for  appellant  Graham  &  De- 
vin,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).    At  the  last  term  of  the  court,  in  the 

case  of  Wrenn  v.  Morgan,  148  N.  O. ,  61 

S.  E.  641,  the  court  held,  on  this  question 
of  warranty,  as  follows:  "(1)  To  hold  a 
bargainor  in  a  sale  responsible  for  a  war- 
ranty it  is  not  necessary  that  the  warranty 
«bould  be  given  In  express  terms;  but  an 
affirmation  of  a  material  fact,  made  by  a 
seller  at  the  time  of  the  sale,  and  as  an  in- 
•ducement  thereto,  and  accepted  and  relied 
on  by  the  buyer,  will  amount  to  a  warranty" 
— citing,  to  same  effect.  Tiffany  on  Sales, 
162;  McKlnnon  v.  Mcintosh,  98  N.  C.  89, 
8  S.  E.  840 ;  Horton  v.  Greene,  66  N.  C.  596 ; 
Baum  V.  Stevens,  24  N.  C.  411.  In  this  last 
«ase,  It  was  held:  "(1)  To  make  an  affirma- 
tion at  the  time  of  a  sale  a  warranty  it  must 
appear  iipon  evidence  to  have  been  so  In- 
tended, and  not  be  a  mere  matter  of  opinion 
and  judgment.  (2)  Whether  an  affirmation 
in  a  parol  contract  of  sale  amounts  to  a 
warranty  is  a  matter  of  tact,  to  be  left  to  the 
Jury,  with  instructions  from  the  court  ac- 
cording to  the  above  rule."  And  Ruffin, 
Chief  Justice,  speaking  to  this  question,  said: 
"Besides,  much  may  have  depended  upon  the 
tone  and  emphasis,  as  well  as  on  the  words 
of  the  party  and  the  period  of  his  uttering 
them.  These,  we  think,  were  all  matters 
properly  belonging  to  the  Jury,  to  whom  they 
should  have  been  submitted,  with  instruc- 
tions that,  if  they  collected,  the  defendant 
did  not  mean  merely  to  express  an  opinion, 
but  to  assert  positively  that  the  negro  was 
sound,  and  that  bidders  should,  upon  the 
faith  of  that  assertion,  bid  for  the  negro  as 
sound,  then  it  would  amount  to  a  warranty, 
otherwise  not."  Baum  v.  Stevens,  24  N.  G. 
413.  In  this  case  there  was  evidence  of  the 
plaintiff  to  the  effect  that,  during  the  bar- 
gain and  sale  of  the  horse  In  question,  the 
defendant  was  asked  by  plaintiff  if  the 
borse  was  "all  right,"  and  defendant  replied, 
"Yes ;  he  is  sound  and  all  right,  and  nothing 
the  matter  with  him,  except  he  has  a  little 
41stemper,  but  he  Is  a  young  borse  and  will 
soon  get  over  that"  That  plaintiff  said: 
"From  what  you  say  about  the  horse,  and 
what  I  see  of  him,  I  will  give  you  $115  for 


him."  Defendant  replied;  "That  Is  not 
enough,  but  I  have  too  many  horses,  and  yoa 
can  take  him  at  that  and  If  you  find  him 
worth  more,  you  can  pay  me  $10  additional" 
— ^and  plaintiff  said  he  would  take  him.  On 
this  testimony  ithe  court  properly  submitted 
the  question  of  warranty  to  the  Jury,  and  the 
exception  chiefly  urged  for  error  that  his 
honor  declined  to  dismiss  the  case  as  on  Judg- 
ment of  nonsuit  is  not  approved.  The  charge 
of  the  court  is  in  substantial  compliance  with 
the  principles  stated  in  the  authorities  cited, 
and  there  is  no  error  In  the  record  which, 
gives  defendant  any  Just  cause  of  complaint 

The  Judgment  is  therefore  affirmed. 

No  error. 


SMITH  V.  THOMAS  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  11, 
1908.) 

1.  Maucious  PKOSECunoN  (S  24*)  — Pboba- 

BLE  Causb— Conviction. 

Probable  cause  for  a  prosecution,  barring 
an  action  for  malicious  prosecation,  is  conclu- 
sively established  by  a  conviction,  on  a  con- 
fession of  guilt  before  a  justice  having  juris- 
diction of  the  offense,  though  there  was  a  re- 
versal on  appeal ;  it  not  being  necessary,  in 
order  that  the  conviction  may  have  this  effect 
that  the  trial  be  before  a  jury. 

[Bd.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  f  52 ;   Dec  Dig.  {  24.*] 

2,  WoBDS  AWD  Phbases— "Conviction." 

The  word  "conviction"  means  the  ascer- 
tainment of  defendant's  gnilt  by  gome  known 
legal  mode,  whether  by  confession  in  open 
court  or  by  the  verdict  of  a  jury,  or,  under  the 
Constitution  and  statute,  by  the  jud^ent  of  a 
justice  of  the  i>eace,  where  a  jury  trial  is  waiv- 
ed, provided  the  justice  has  final  jurisdiction  of 
the  offense. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1584-1591.] 

Appeal  from  Superior  Court  Anson  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  J.  W.  Smith  against  0.  D.  Thom- 
as and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

This  is  an  action  for  malicious  prosecu- 
tion. The  plaintiff  was  charged  before  a  Jus- 
tice of  the  peace  with  the  commission  of  a 
criminal  offense  upon  the  accusation  and  affi- 
davit ot  the  defendant  0.  D.  Thomas.  At  the 
trial,  as  the  record  shows,  be  pleaded  guilty, 
and  afterwards  appealed  to  the  superior 
court  from  the  Judgment  ot  the  Justice^ 
which  was  reversed  by  that  court  At  the 
close  of  the  plaintitTs  testimony,  the  court, 
on  motion  of  the  defendant  entered  a  judg- 
ment of  nonsuit  against  the  plaintiff,  where- 
upon he  excepted  and  appealed. 

J.  W.  Gulledge,  for  appellant  Robinson 
&  Caudle,  J.  A.  Lockbart  and  H.  H.  McLen- 
don,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  reason  for  the  decision  of  the 
court  below  was  that  the  plaintiff  had  been 
convicted,  upon  his  own  confession  of  guilt. 
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b7  the  Justice,  and  that  the  conviction  waa 
conclusive  evidence  of  probable  cause  for  the 
prosecution,  although  It  was  reversed  In  the 
superior  court  In  this  ruling  we  concur 
with  the  Judge  who  presided  at  the  trial  in 
the  superior  court. 

However  the  question  may  have  been  de- 
cided In  the  courts  of  the  other  states,  and 
their  decisions  do  not  appear  to  have  been 
entirely  harmonious,  this  court  has  held  in 
at  least  two  previous  adJudicatlonB  that  a 
conviction  of  tlie  defendant  In  the  criminal 
prosecution  by  a  court  of  competent  Jurisdic- 
tion is  conclusive  in  an  action  by  him  for  ma- 
licious prosecution  upon  the  question  of 
probable  cause.  It  was  so  held  in  Griflas  v. 
Sellars,  19  N.  C.  492,  81  Am.  Dec.  422.  In 
that  case  it  is  said  in  support  of  the  prin- 
ciple that  "as  evidence  of  probable  cause 
a  conviction  by  verdict  and  Judgment  is  as 
convincing,  and  therefore  ought  in  law  to  be 
as  high  and  conclusive,  although  vacated  by 
appeal,  as  It  it  stood  unreversed  and  In  full 
force.  It  sanctions  the  prosecution  in  its 
origin  and  progress  through  that  court,  and 
is  the  highest  evidence,  namely,  a  Judicial 
sentence  of  record,  that  apparently  the  ac- 
cused was  guilty.  It  is  true  that  the  law  in 
its  benignity  allows  the  convict  to  show  on 
appeal  to  another  court  that  be  is  really  not 
guilty.  But  that  does  not  show,  nor  can  it 
be  shown,  against  the  facts  of  the  first  ver- 
dict and  Judgment  that  there  was  no  Just  and 
probable  cause  of  accusation."  It  is  true  that 
Chief  Justice  RuflEin  refers  in  the  opinion  to 
a  conviction  by  verdict  and  Judgment,  but 
a  trial  by  Jury  is  not  essential  to  the  conclu- 
sive effect  of  the  conviction,  for  the  latter 
word  means  in  law  the  ascertainment  of  tlie 
defendant's  guilt  by  some  Icnown  legal  mode, 
whether  by  confession  in  open  court  or  by 
the  verdict  of  a  Jury,  ot,  under  our  Constitu- 
tion and  statute,  by  tlie  Judgment  of  a  Jus- 
tice of  the  peace,  where  a  Jury  trial  is  waiv- 
ed, provided  the  Justice  has  final  Jurisdic- 
tion of  the  offense.  Commonwealth  v.  Lock- 
wood,  109  Mass.  823,  12  Am.  Rep.  899;  Peo- 
ple V.  Adams,  95  Mich.  543,  55  N.'W.  461; 
U.  S.  V.  Watkinds  (C.  C.)  6  Fed.  158;  Egan 
V.  Jones,  21  Nev.  433,  32  Pac.  930.  This  court 
In  Price  v.  Stanley,  128  N.  C.  38,  88  S.  B. 
S3,  has  approved  the  decision  in  Oriffls  v. 
Solars,  and  expressly  holds  that  the  prin- 
ciple, as  settled  by  that  case,  is  applicable 
to  a  conviction  by  a  Justice  having  Jurisdic- 
tion of  the  offense,  even  without  a  jury  trial. 
The  court  says  in  regard  to  a  reversal  of  the 
conviction:  "If  by  any  means  a  trial  had 
been  afterwards  had  In  the  superior  court, 
and  the  same  had  resulted  in  an  acquittal  of 
the  plaintiff  Price,  nevertheless  the  convic- 
tion In  the  justice's  court — a  court  of  com- 
petent Jurisdiction  —  established  probable 
cause  for  the  prosecution."  The  case  of 
Griffls  V.  Sellars  was  before  this  court  a  sec- 
ond time;  it  being  reported  in  20  N.  C.  315, 
and  the  former  decision  was  approved.    "This 


case  differs,"  says  the  court,  "from  that 
which  was  before  the  court  a  year  ago  l>e- 
tween  the  plaintUTs  brother  and  the  same- 
defendant  (19  N.  C.  492,  31  Am.  Dec.  422^ 
only  in  showing  more  explicitly  the  Innocence 
of  the  plaintiff,  and  the  malignant  motive 
of  the  defendant.  But  the  same  principle 
governs  both,  notwithstanding  that  difference 
in  the  detail  of  the  circumstances.  The  prin- 
ciple is  that  probable  cause  Is  Judicially  as- 
certained by  the  verdict  of  the  Jury  and' 
Judgment  of  the  court  thereon,  although  upon- 
an  appeal  a  contrary  verdict  and  judgment 
be  given  In  a  higher  court.  Our  opinion  be- 
ing that  probable  cause  is  Judicially  estab- 
lished by  those  means,  it  follows  that  no  evi- 
dence Is  competent  to  disprove  it." 

The  court  also  assigns  cogent  reasons  why 
the  plaintiff  in  the  suit  for  malicious  prose>- 
cution  should  not  be  permitted  to  go  behind' 
the  Judgment  of  conviction  for  the  purpose 
ot  showing  how  it  was  obtained,  or  that  it 
was  unjust  or  contrary  to  law,  as  the  prose- 
cutor should  be  given  the  same  privilege  la 
order  to  offer  fuller  proof  of  the  defendant's 
guilt,  and  the  result  would  be  the  Intermina- 
ble prosecution  of  the  same  litigation  be- 
tween the  parties,  alternately  clianglng  sides. 
The  final  conclusion  ot  the  court  is  stated 
as  follows:  "So  in  the  present  state  of  the- 
case  another  ingredient  of  the  action,  name- 
ly, the  want  of  probable  cause,  which  is  as 
essential  to  the  plaintllTs  action  as  is  his 
Innocence,  is  completely  negatived,  because 
the  proof  that  satisfied  the  Jury  and  court 
then  trying  the  plaintiff  that  he  was  guilty 
must,  upon  the  ground  already  adverted  to,- 
be  deemed  by  another  court  to  establish  that 
there  was  then  probable  cause.  The  Judg- 
ment in  the  county  court  Justifies  the  in- 
stitution of  the  prosecution  in  that  court." 
Kewell  in  his  work  on  Maliciotis  Prosecution, 
at  pages  253  and  254,  comments  witti  ap- 
proval on  Grlfils  v.  Sellars,  19  N.  C.  492,  31 
Am.  Dec.  422,  and  cites  cases  decided  in  oth- 
er states  which  sustain  the  same  doctrine 
as  therein  settled.  In  Cooley  on  Torts  (2d' 
Ed.)  p.  185,  we  find  it  stated  that  "if  the  de- 
fendant Is  convicted  on  the  first  Instance,  and' 
appeals,  and  is  acquitted  in  the  appelliate 
court,  the  conviction  below  is  conclusive  of 
probable  cause."  In  the  comparatively  re- 
cent case  of  Crescent  City  L.  S.  Co.  v.  Butch- 
ers' Union,  etc.,  Co..  120  U.  S.  141,  7  Sup. 
Ot  472,  30  L.  Ed.  614,  the  subject  is  learn- 
edly discussed  with  a  full  citation  and  con- 
sideration of  the  authorities,  and  among - 
others  which  sustain  our  conclusion  In  this 
appeal  is  cited  Oriffls  v.  Sellars,  -supra,  as  a 
leading  case  upon  the  question.  The  court' 
adopts  as  correct  the  principle  declared  iO' 
that  case. 

Our  decision  as  to  the  effect  of  the  con- 
viction of  the  plaintiff  by  the  Justice  in  the 
criminal  proceeding  against  him  makes  It 
unnecessary  to  consider  the  other  question 
discussed  by  counsel,  as  to  whether  there  was 
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any  evidence  that  the  defendant  T.  X.  Hardi- 
■on  participated  in  the  prosecatioiL 
No  error. 


RICE  T.  McADAMS  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  5, 
1908.) 

1.  Libel  and  Si^kdeb  (|  74*>—8i.andki»— Ac- 
tion—Joint  Defendants. 

As  a  general  mle,  an  action  of  slander 
may  not  be  maintained  jointly  against  two  or 
more,  in  the  absence  of  allegations  showing  a 
conspiracy,  as  the  words  of  one  are  not  the 
words  of  the  other. 

[E3d.    Note.— For   other  cases,  see   Libel   and 
Slander,  Cent.  Dig.  |  171 ;    Dec.  Dig.  f  74.*] 

2.  Appeal  and  ZJbbob  (§  154*)— Right  of  R«- 
view  —  cokpliahoe  with  bulina  —  judg- 
MENT ON  DEUUBBKB. 

Where,  after  judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  did  not  ex- 
cept, but  amended  his  complaint  in  accordance 
with  tlie  views  of  the  trial  cour^  he  acquiesced 
in  the  judgment,  and  cannot  assign  it  as  error. 
[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  960;    Dec.  Dig.  §  154.*] 

3.  Action  (5  60*)— Severance. 

In  slander  against  two  persons  jointly, 
where  a  demurrer  to  the  complaint  was  sus- 
tained on  the  ground  of  misjoinder,  plaintiff 
could  have  requested  the  court  to  divide  the  ac- 
tions, and  try  them  separately. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  {  701 ;    Dec.  Dig.  i  GO*] 

4.  LiBEi.  AND  Slandeb  ({  101*)— Joint  Lia- 
Biurr—OoKSPiBACY— Actions— Burden  of 
Proof. 

In  an  action  against  two  defendants  for 
slander,  alleging  a  conspiracy  between  them  to 
defame  plaintiff,  the  burden  was  on  plaintiff  to 
show  a  conspiracy. 

[Ed.   Note.— For   other  cases,  see   Libel  and 
Slander,  Dec.  Dig.  i  101.*] 

6.  Libel  and  Slander  (f  101*)— Maliob— 
Words  Imputino  Cbime— Labcent. 

Malice  will  be  presumed   from  the  use  of 

words  charging  that  plaintiff  stole  defendants' 

wheat. 
[Ed,   Note. — ^For  other  cases,   see   Libel   and 

Slander,  Cent.  Dig.  i  278 ;  Dec  Dig.  8  101.*] 

6.  LiBCL  and  Slander  (|  101*)— Actions— 
Burden  of  Proof— Justification. 

In  slander  for  uttering  words  actionable  per 

se,  the  burden  of  justifying  the  charges  and  of 

lowing  that  they  were  true  was  on  defendant. 

[Ed.    Note.— For   other  cases,   see   Libel   and 

Slander,  Cent.  Dig.  i  280 ;   Dec.  Dig.  8  101.*] 

7.  CoNSPiRAOT  (8  22*)  —  Oivn.  Liabiutt  — 
CoNSFiRAOT  TO  Slander— Evidence. 

In  an  action  against  two  defendants  for 
dander,  alleging  a  conspiracy  between  them  to 
defame  plaintiff  unless  Uie  jury  believe  by  the 
greater  weight  of  the  evidence  that  a  conspiracy 
or  combination  was  formed  by  defendants  to 
speak  the  slanderous  words  alleged,  the  jury 
should  iind  for  defendants. 

[Ed.  Note. — ^For  other  cases,  see  Conspiracy, 
Cent  Dig.  |  26;  Dec.  Dig.  8  22.*] 

8.  Trial  (8  203*)  —  Iwsibuctiohs— Applioa- 
BiLiTT  TO  Issues. 

Where  a  complaint  charging  slander  against 
defendants  jointly  was  amended  so  as  to  charge 
a  conspiracy  to  slander,  and  the  case  was  tried 
on  the  theory  of  conspiracy,  but  the  q>ecial 
Issues  submitted  to  the  jury  were  not  framed 


on  that  theory,  the  trial  court  properly  in- 
structed that  plaintiff  charged  defendants  with 
conspiracy  to  slander  him,  which  defendants  de- 
nied, that  the  burden  was  on  plaintiff  to  show 
a  conspiracy,  and,  unless  tlM  jnry  were  satis- 
fied by  the  greater  weight  of  evidence  that  there 
was  a  conspiracy  to  utter  the  slanderous  words, 
they  should  find  for  defendants ;  the  instruction 
being  necessary  to  prevent  the  jury  from  being 
misled  by  the  form  of  the  issoes  sabmitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  477,  478;   Dec.  Dig.  8  203.*] 

Appeal  from  Superior  Court,  Oranse  Coun- 
ty;  Webb,  Jndge. 

Action  by  W.  J.  Bice  against  William  Mc- 
Adams  and  another.  From  a  Judgment  for 
defendants,  plaintiff  aj^>eal8.    Affirmed. 

These  issues  were  submitted  without  ex- 
ception: 

"(1)  Did  the  def«idantB  falsely  and  mali- 
doualy  speak  of  the  plaintiff  to  Jacob  Doug- 
lass the  words  set  out  in  section  2  of  the 
complaint,  or  words  of  same  substance?  An- 
swer. No. 

"(2)  Did  the  defendants  in  the  home  of 
Will  Tate  and  John  Tate  falsely  and  mali- 
ciously speak  of  the  plaintiff  the  words  set 
out  in  section  3  of  the  complaint,  or  words 
of  same  substance?    Answer.  No. 

"(3)  Did  defendant  falsely  and  mallcionsly 
q;>eak  to  Thomas  Lynch  concerning  the  plain- 
tiff the  words  set  out  In  section  4  of  com- 
plaint, or  words  of  same  substance?  Answer. 
No." 

John  W.  Graham  and  Paul  C.  Graham,  for 
appellant.  Winston  &  Bryant  and  S.  M.  Gat- 
tls,  for  appellees. 

BROWN,  J.  1.  In  the  complaint  aa  orig- 
inally drawn  the  plaintiff  undertook  to  Join 
these  two  defendants  for  uttering  different 
slanderous  words  as  to  him.  The  defendants 
demurred  ore  tenus  to  the  complaint  upon 
the  ground  of  a  misjoinder.  We  are  not  fa- 
vored by  plaintiff  with  any  authorities  whldi 
we  think  sustain  his  contention  tbat  a  Joint 
action  may  be  maintained  against  two  or 
more  persons  for  words  spoken,  unless  the 
defendants  are  connected  by  allegation  and 
proof  of  -a  common  design  and  purpose.  As 
a  general  rule  such  an  action  cannot  be 
maintained,  tor  the  words  of  one  are  not  the 
words  of  the  other.  25  Cyc.  434,  and  cases 
cited.  But,  however  that  may  be.  Judge 
Council,  then  presiding,  sustained  the  demur- 
rer, and  the  plaintiff  did  not  except,  but 
sought  and  obtained  leave  to  amend  his  com- 
plaint, and  did  amend  it  by  interlining  words 
charging  a  conspiracy  between  the  two  de- 
fendants to  Jointly  defame  and  slander  the 
plaintiff.  It  was  upon  this  amended  com- 
plaint and  the  original  answer  denying  the 
charge  that  the  case  was  tried.  If  plaintiff 
was  dissatisfied  with  the  ruling,  he  should 
have  excepted  and  appealed.  Gattls  v.  KUgo, 
125  N.  C.  135,  34  S.  E.  246.  Or,  better  still, 
for  an  expeditious  hearing,  he  could  have 
asked  the  court  to  divide  the  actions,  and  tiy 
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them  separately.  Street  ▼.  Tuck,  84  N.  0. 
605.  Instead  of  doing  either,  the  plaintiff  ac- 
quiesced In  the  ruling  of  the  court,  and 
amended  the  complaint  to  accord  with  his 
honor's  views.  We  take  the  law  to  be  that 
where  after  judgment  upon  demurrer,  as  in 
this  case,  the  plaintiff  does  not  except,  but 
amends  his  complaint,  so  as  to  meet  the 
views  of  the  court,  he  acquiesces  In  the  Judg- 
ment upon  the  demurrer,  and  will  not  be 
permitted  to  assign  It  for  error  upon  appeal. 
2  Cyc.  p.  645,  and  cases  cited. 

2.  There  are  no  exceptions  to  evidence, 
and  the  assignments  of  error  relate  to  a  part 
of  the  charge  of  his  honor  as  follows :  "ThlB 
Is  an  action  for  slander,  charging  the  defend- 
ants combined  and  coni^lred  to  slander  the 
plaintiff;  that  the  plaintiff  contends  that  the 
defendants  combined  and  conspired  to  utter 
the  words  set  out  In  the  complaint  and  to  do 
him  an  injury;  that  the  defendants  contend- 
ed that  there  was  no  conspiracy,  no  combi- 
nation, no  malice,  no  understanding  to  utter 
the  words  complained  of;  that  the  burden 
was  on  the  plaintiff  to  show  a  conspiracy; 
that  malice  would  be  presumed  from  the  use 
of  the  words  set  out  In  the  complaint,  and 
the  burden  of  justifying  the  charges  or  show- 
ing that  they  were  true  would  be  upon  the 
defendants;  that,  unless  the  jury  was  satis- 
fled  by  the  greater  weight  of  the  evidence  of 
a  conspiracy  or  combination  formed  and  en- 
tered Into  by  the  defendants  to  speak  the 
words  set  out  In  the  complaint  and  to  charge 
the  plaintiff  with  larceny  of  wheat,  then  the. 
Jury  will  answer  the  first  three  Issues  'No,' 
and  need  not  consider  the  fourth  issue  as 
this  would  be  the  end  of  the  case."  We  find 
no  error  in  this  Instruction.  It  Is  true  the  Is- 
sues were  not  framed  upon  the  theory  of  a 
conspiracy,  but  the  case  was  tried  upon  that 
theory,  and  no  other,  and  properly  so  In  def- 
erence to  the  previous  ruling  of  Judge  Coun- 
cil. It  became  the  duty  of  Judge  Webb  to 
try  the  case  upon  the  amended  pleadings,  as 
he  did  do,  and  to  instruct  the  jury,  as  he  did, 
so  they  would  not  be  misled  by  the  form  in 
which  the  Issues  were  drawn. 

Upon  a  review  of  the  entire  record,  we 
find  no  error. 


McCMNTOCK  v.  LIFE  INS.  CO.  OF  VIR- 
GINIA. 

(Supreme  Court  of  North  Carolina.    Nov.  5, 

XitOo.) 

1    JTJ8TICB8  OF  THB  PEACE  (8  189*)— APPEAI/— 
DiSMISSAI/— FAILTJBB  To  Pbosecute. 

A  motion  to  docket  and  diBmiBS  an  appeal 
liM  the  same  effect  as  a  motion  to  docket  and 
Sffir^  under  Revlsal  1905,  I  607,  permitting 
annellee  If  appellant  falls  to  docket  his  appeal 
from  a  justice,  as  required  by  law,  to  have  U 
docketed,  and  the  judgment  shall  be  affirmed 
on  motion. 

rEd.  Note.— For  other  cases,  see  Justices  of 
thTPiace.  Cent  Dig.  J  728;   Dec  Dig.  f  189.*] 


2.  Justices  of  ths  Peace  (J  161*)— Appeai/— 
Pboceeoiros  fob  Tbansfeb— Docketino. 

Under  Revlsal  1905,  I  608,  providing  that, 
when  return  is  made  on  appeal  from  a  justice, 
the  clerk  of  the  appellate  court  shall  docket  the 
case  at  the  ensuing  term,  such  appeal  must  be 
docketed  at  the  ensuing  term,  if  it  i»  more  tlian 
10  days  after  judgment. 

[Ed.  Note.-^For  other  cases,  see  Justices  of 
the  Peace,  Cait  Dig.  I  593 ;   Dec.  I>ig.  8  161.*] 

3.  Appeal  and  Ebbob  (!  1092*)— Decisions  of 
Intebmediatb  Ooubt— Discketioh— Allow- 
iiro  Appeal  to  be  Docketed. 

Revlsal  1905,  g  607,  provides  that,  If  appel- 
lant fails  to  have  hia  appeal  from  a  justice 
docketed  as  required  by  law,  appellee  may  have 
the  case  docketed  and,  on  motion,  the  judgment 
shall  be  affirmed,  and  section  608  requires  the 
clerk  of  the  appellate  court  to  docket  the  case 
at  the  ensuing  term.  An  appeal  from  a  jus- 
tice's judgment  was  taken  in  September,  1906, 
and  a  transcript  sent  to  the  clerk  of  the  superior 
court,  but,  the  appeal  not  having  been  docketed 
at  the  August  term,  1907,  after  five  terms  of 
the  court  had  been  held,  appellee's  motion  to 
docket  and  dismiss  was  allowed.  Appellant  did 
not  pay  the  clerk's  fees,  or  request  him  to  dock- 
et prior  to  the  motion  to  dismiss,  but  the  clerk 
ordinarily  did  not  require  payment  of  fees  for 
docketing,  and  was  in  bad  health  during  the 
time,  and  the  docket  was  crowded.  Held,  that 
tiie  superior  court's  refusal  to  allow  the  appeal 
to  be  docketed  was  not  reviewable  under  the 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  1092.*] 

Appeal  from  Superior  Court,  Guilford 
County;  Webb,  Judge. 

Action  by  George  McClIntock  against  the 
Life  Insurance  Company  of  Virginia.  Judg- 
ment for  plaintiff,  and  defendant  appeals, 
and,  from  an  order  allowing  a  motion  to 
docket  and  dismiss  the  appeal,  defendant 
appeals.    Affirmed. 

Judgment  was  taken  before  a  justice  of 
the  peace  In  September,  1906.  An  appeal 
was  taken  In  open  court,  and  the  transcript 
on  appeal  was  promptly  sent  to  the  clerk 
of  the  superior  court  At  August  term,  1907, 
the  appeal  not  having  been  docketed  (though 
m  the  interim  five  terms  of  the  superior 
court  had  been  held),  the  appellee  moved  to 
docket  and  dismiss.  This  motion  was  con- 
tinued from  term  to  term  till  January  term, 
1908,  when  It  was  allowed.  At  no  time  prior 
to  August  term,  1907,  did  the  appellant  ask 
to  docket  the  appeal,  nor  for  a  recordarl. 

King  &  Kimball  and  Stedman  &  Cooke, 
for  appellant  Scott  &  McLean,  for  appel- 
lee. 

CLARK,  C.  J.  Revlsal  1905,  {  607,  pro- 
vides: "If  the  appellant  shall  fall  to  have 
his  appeal  docketed  as  required  by  law,  the 
appellee  may,  at  the  term  of  said  court  next 
succeeding  the  term  to  which  the  appeal  is 
taken,  have  the  case  placed  upon  the  docket, 
and  upon  motion  the  judgment  of  the  justice 
shall  be  affirmed."  The  dismissal  of  the  ap- 
peal had  the  same  effect  Revlsal  1905,  8 
608,  required  this  appeal  to  be  docketed  "at 
the  ensuing  term"  of  the  appellate  court  If 
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more  than  10  da;^  after  judgment  Pants 
Co.  V.  Smith,  125  N.  C.  588,  34  8.  E.  552. 

It  l8  true  the  Judge  finds  that  the  clerK 
was  in  the  custom  of  docketing  such  appeals 
without  requiring  payment  of  fees,  that  the 
clerk  was  in  bad  health,  and  the  docket  was 
crowded.  For  these  reasons  the  Judge  in  his 
discretion  might  (If  the  delay  In  docketing 
was  not  too  gross)  hare  allowed  a  motion  to 
docket  nunc  pro  tunc.  Marsh  t.  Cohen,  68 
N.  C.  283;  West  v.  Reynolds,  94  N.  C.  333. 
Here  the  appellant  neither  paid  the  clerk's 
fees  nor  requested  him  to  docket  the  appeal, 
nor  paid  any  attention  to  It  for  11  months 
during  which  time  there  were  five  terms  of 
the  superior  court  If  it  were  conceded  that 
after  such  laches,  the  Judge  could  in  his  dis- 
cretion have  allowed  the  appeal  to  be  docket- 
ed, it  is  clear  that  his  refusal  to  do  so  Is  not 
reviewable.  This  has  been  held  lately  by 
Brown,  J.,  in  Lentz  v.  Hlnson,  146  N.  C.  81. 
69  S.  B.  144,  and  by  Walker,  J.,  In  Blalr  v. 
Coakley,  136  N.  C.  409.  48  S.  E.  804,  citing 
many  cases.  In  Johnson  v.  Andrews,  132  N. 
C.  876,  43  S.  E.  926  (relied  on  by  appellant), 
the  fees  were  paid  to  the  clerk,  and  he  was 
requested  to  docket  the  appeal,  and  the  clerk 
later  Informed  the  appellant  that  he  bad 
done  80. 

As  this  court  has  often  stated,  "If  a  person 
has  a  case  In  court,  the  best  thing  he  can  do 
is  to  attend  to  It"  Pepper  t.  Clegg,  132  N. 
C.  316,  43  S.  E.  906. 

AfiSrmed. 


HOUSER  T.  W.  B.  BONSAL  &  CO. 

(Supreme  Court  of  >Iorth  Carolina.    Nov.  6, 
1908.) 

1.  Justices  of  the  Peace  (S  48*)— Jubisdio- 
TiON— Torts. 

Under  the  Constitution,  providing  that  the 
General  Asaembly  may  give  to  justices  of  the 
peace  jurisdiction  of  civil  actions  wherein  the 
value  of  property  In  controversy  does  not  exceed 
$50,  and  the  statute  giving  jurisdiction  to  jus- 
tices in  like  terma,  a  justice  of  the  peace  has 
jurisdiction  of  an  action  for  personal  injuries 
negligently  inflicted,  where  the  amount  demand- 
ed is  $50  or  less. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  151 ;   Dec.  Dig.  {  43.*] 

2.  Infants  (|  80*)— Actions— Next  Friend- 
Appointment. 

Under  Revisal  1905,  Sf  405,  1473,  providing 
that,  in  actions  where  there  is  no  general  guard- 
ian, infant  plaintifis  may  appear  by  their  next 
friend,  and  providing  that  tie  ciiapter  on  Civil 
Procedure,  respecting  parties,  etc,  shall  apply 
to  justices'  courts,  and  Sup.  Ct  Rules  No.  16 
(140  N.  C.  683,  53  S.  E.  xiv),  requiring  the  su- 
perior court,  in  actions  by  infants,  to  appoint 
the  next  friend,  etc.,  a  judgment,  in  an  action 
in  justice'a  court,  is  not  a  nullity  because 
plaintiff,  an  infant,  appeared  by  next  friend  ap- 
pointed by  the  clerk  of  the  superior  court,  and 
not  by  the  justice  trying  the  case. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Clent. 
Dig.  §S  210,  211 ;    Dec  Dig.  (  80.*] 


3.  Infants  (S  80*)- AcrioHa— Next  Fbiend— 
Appointment. 

The  defect,  if  any,  in  the  appointment  of  a 
next  friend  for  an  infant  plaintiff  in  justice's 
court  arising  from  the  failure  of  the  justice 
to  adopt  and  ratify  the  action  of  the  superior 
court  appointing  the  next  friend,  is  not  jurisdic- 
tional, but  is  only  an  irregularity. 

[Ed.  Note. — For  other  cases,  see  Infants,  Dec 
Dig.  t  80.*] 

4.  Jddovent  (|  522*)  —  Judomeht  Obtainei> 
BY  Fraud— DiBECT  Attack. 

Since  the  abolition  of  the  distinction  be- 
tween law  and  equity,  and  the  grant  of  power  to 
administer  full  relief  in  the  same  action,  where 
all  the  parties  in  interest  are  before  the  court 
and  a  judgment  set  up  in  bar  is  directly  as- 
sailed as  procured  by  fraud,  it  is  a  direct,  and 
not  a  collateral,  attack  and  authorizes  full  re- 
lief. 

[Eld.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  {  522.*] 

5.  Judgment  (f  518*)  —  Judomknt  Obtained 
BY  Fbaud — Remedy. 

Where,  in  an  action  in  the  superior  court 
for  a  personal  injury  negligently  inflicted,  de- 
fendant pleaded  in  bar  a  judgment  rendered  in 
justice's  conrt,  and  plaintiff  alleged  that  such 
judgment  was  obtaioed  by  frauds  and  all  the- 
parties  to  be  affected  by  any  decree  were  before 
the  court  the  judgment  was  assailed  in  a  di- 
rect proceeding,  requiring  the  court  to  submit 
the  issue  of  fraud  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  i  618.*] 

Appeal  from  Superior  Court  Anson  Coun- 
ty;  B.  B.  Jones,  Judge. 

Action  by  George  Houser,  by  next  friend, 
Lizzie  Oakes,  against  W.  R.  Bonsai  &  (3o. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   Reversed. 

Plaintiff  filed  his  complaint  and  alleged 
that  plaintiff  had  been  Injured  by  the  wrong- 
ful negligence  of  the  defendants,  to  his  dam- 
age, $5,0(X).  Defendants  answered,  denying 
negligence  on  their  part  alleging  that  the 
damage  suffered,  if  any,  was  nowhere  near 
the  amount  alleged.  Defendants  further 
answered,  and  averred  that  plaintlfF,  by  his 
next  friend,  Robert  Houser,  who  was  father 
of  plaintiff,  had  instituted  an  action  to  recov- 
er damages  for  the  alleged  wrong  and  injury 
before  W.  F.  Long,  a  Justice  of  the  peace,  in 
the  county  of  Richmond,  having  Jurisdiction 
of  the  claim,  the  amount  demanded  having 
been  stated  at  $50,  and  that  recovery  for  said 
sum  was  had  In  that  action  against  the  de- 
fendants, and  same  had  been  paid,  and  de- 
fendants pleaded  said  Judgment  in  bar  of  any 
other  or  further  recovery  for  the  same  wrong 
and  Injury.  Plaintiff  replied,  and  averred 
that  said  Judgment  had  before  the  justice  of 
the  peace  was  void:  (1)  For  that  plaintiff 
being  a  minor.  Robert  Houser,  appearing  in 
that  action  as  next  friend  of  plaintiff,  had 
been  appointed  to  that  office,  for  that  suit, 
by  the  clerk  of  the  superior  court  and  not 
by  the  justice  who  tried  the  cause;  (2)  be- 
cause said  Judgment  was  obtained  and  pro- 
cured by  fraud.  On  the  bearing  the  Judge 
dismissed  plalntlfTs  action,  holding:    (1)  That 
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tbe  Justice  of  tbe  peace  bad  Jurisdiction  of 
the  cause  In  which  the  Judgment  bad  been 
entered  by  bim;  (2)  that  tbe  Judgment  of 
said  Justice,  as  it  then  stood,  was  a  bar  to 
any  other  and  further  recovery  by  plaintiff; 
(3)  that  same  could  only  be  assailed  or  im- 
peached by  direct  proceeding  instituted  for 
the  purpose.  The  plaintiff  excepted  and  ap-' 
pealed. 

J.  W.  Golledge  and  W.  B.  BroclE,  for  appel- 
lant   Morrison  &  Whitlock,  for  appellee. 

HOKE,  J.  In  Duckworth  t.  Mull,  148  N. 
O.  461,  55  8.  B:  850,  It  was  held  that  the 
clause  in  the  Constitution  which  provided 
that  "the  General  Assembly  may  give  to  Jus- 
tices of  the  i)eace  Jurisdiction  of  other  civil 
actions,  wherein  the  value  of  the  property  in 
controversy  does  not  exceed  fifty  dollars," 
and  the  statute  giving  Jurisdiction  to  Justices 
of  tbe  peace  in  like  terms  operates  to  confer 
upon  said  Justices  Jurisdiction  concurrent 
with  that  of  the  superior  court  of  all  actions 
of  tort  wherein  the  amount  demanded  In  good 
faith  fer  plaintiff's  injury  did  not  exceed  tbe 
Bum  of  |50,  the  court  in  that  case,  construing 
tbe  words  "property  In  controversy"  as  mean- 
ing "the  value  of  the  Injury  complained  of, 
and  involved  in  the  litigation."  And  the 
opinion  further  decides  that,  where  a  plain- 
tiff, In  good  faith,  states  or  limits  his  de- 
mand. In  actions  of  that  character,  at  $50  or 
less,  the  Justice  has  such  concurrent  Jurisdic- 
tion, citing  with  approval  Malloy  v.  Fayette- 
ville.  122  N.  C.  480,  29  B.  E.  880;  Watson 
V.  Farmer,  141  K  C.  452,  64  8.  E.  419.  M() 
valid  objection,  therefore,  can  be  made  to  the 
Judgment  of  tbe  Justice  of  the  peace,  which 
rests  solely  on  exceptions  to  his  Jurisdiction 
of  tbe  cause.  And  we  are  of  opinion  that  the 
objection  to  the  Judgment,  by  reason  of  the 
method  by  which  tbe  next  friend  was  ap- 
pointed for  the  Infant  plaintiff,  is  not  of  itself 
sufficient  ground  to  JustlTy  the  court  in  treat- 
ing the  said  Judgment  as  a  nullity,  or  in  ig- 
noring Its  effect  on  the  rights  of  these  parties, 
while  it  stands  as  the  Judgment  of  tbe  Jus- 
tice's court  The  Revlsal  of  1905,  chapter 
Civil  'Procedure,  title  Parties,  §  405,  provides 
that  in  all  actions  or  proceedings  where  there 
is  no  general  or  testamentary  guardian,  or 
when  tbe  suit  Is  against  such  guardian,  in- 
fant plaintiffs  may  appear  by  their  next 
friend.  And  section  1473  provides:  "That 
the  chapter  on  civil  procedure,  respecting 
forms  of  actions,  parties  to  actions,  the  time 
of  commencing  actions,  and  the  service  of 
process,  shall  apply  to  Justice's  courts."  But 
In  neither  section,  nor  elsewhere  in  the  stat- 
ute law,  so  far  as  we  can  discover,  is  the  spe- 
cial method  Indicated  by  which  such  next 
friend  must  be  appointed.  For  this  reason, 
no  doubt,  the  superior  court,  acting  under 
section  1541,  Revlsal  1905,  conferring  upon 
this  court  tbe  right,  for  time  to  come,  to 
prescribe  rules  of  practice  for  tbe  superior 
courts,  have  established  a  way  by  which  the 
"next  friend"  shall  be  appointed  in  that  court 


as  follows.-  "In  all  cases  where  it  Is  proposed 
that  Infants  shall  sue  by  their  next  friend, 
the  court  shall  appoint  such  next  friend, 
upon  the  written  application  of  a  reputable, 
disinterested  person  closely  connected  with 
such  Infant ;  but  if  such  person  will  not 
spply,  then  upon  the  like  application  of  some- 
reputable  citizen,  and  the  court  shall  make- 
such  appointment  only  after  due  Inquiry  as 
to  the  fitness  of  tbe  person  to  be  appointed." 
140  N.  C.  683,  53  8.  E.  xlv.  Rules  of  Practice 
of  8uperior  Courts,  No.  16.  As  stated,  this 
is  the  rule  to  be  followed  in  regard  to  ac- 
tions and  proceedings  In  the  superior  court; 
and  we  think  the  same  care  and  clrcumsi>ec- 
tion  required  for  such  appointments  In  the- 
superior  court,  as  Indicated  in  this  rule, 
should  be  followed  in  courts  of  Justices  of' 
tbe  peace.  But  in  reference  to  actions  before 
Justice's  court,  we  think  both  the  Investiga- 
tion into  the  fitness  of  the  next  friend,  and 
the  order  appointing  him,  should  be  made  by 
that  officer.  If  it  should  be  conceded  how- 
ever, that  this  is  faulty  procedure,  and  that 
the  action  of  the  Justice  of  the  peace  in  tbe 
present  Instance  was  not  an  adoption  and' 
ratification  of  the  action  of  the  clerk,  the  de- 
fect Is  only  an  irregularity,  and  tbe  Judg- 
ment entered,  having  been  paid  in  full,  the 
obligation  is  of  itself,  and  on  that  ground, 
no  longer  of  the  substance.  Why  set  aside  a 
Judgment  for  irregularity,  at  Instance  of 
plaintiff,  which  was  rendered  to  the  full  limit 
of  a  Justice's  Jurisdiction,  and  has  already 
been  paid?  And,  so  far  as  we  have  examined, 
the  authorities  are  uniform  that  the  defect 
suggested,  In  reference  to  the  appointment  of. 
the  next  friend.  Is  at  most  only  an  irregulari- 
ty. Carroll  v.  Montgomery,  128  N.  C.  278, 
88  8.  B.  874;  Tate  v.  Mott,  96  N.  C.  19,  2 
8.  B.  176 ;  Fowler  v.  Poor,  93  N.  0.  466,  14 
Bncy.  PI.  &  Pr.  1016;  22  Cyc.  641. 

In  14  Bncy.  PI.  &  Pr.  supra.  It  is  said: 
"Where  tbe  proceedings  are  conducted  with- 
out the  Intervention  of  a  next  friend,  or  &• 
guardian  ad  litem  in  a  case  where  one  is  re- 
quired, or  where  the  appointment  is  Irregular, 
the  judgment  Is  irregular  and  voidable.  But, 
while  a  failure  to  appoint  a  next  friend  or 
guardian  ad  litem,  or  to  sue  by  one,  is  irregu- 
lar. It  is  only  that  The  defect  is  not  a  Juris- 
dictional one,  and  hence  the  Judgment  is  not 
void."  And  the  reference  to  Cya  is  to  like- 
effect  In  the  case  of  Tate  v.  Mott,  supra, 
it  was  held  that,  "where  an  Infant  appeared 
by  attorney,  and  bad  no  next  friend  or  guard- 
ian, the  judgment  Is  not  void,  but  only  void- 
able." Even  if  the  next  friend  in  the  present 
case,  tberefore,  was  not  appointed  according 
to  tbe  course  and  practice  of  tbe  court,  the 
judgment  Is  not  on  that  account  void,  as  con- 
tended by  plaintiff ;  and  his  position,  in  that 
respect  also,  was  properly  overruled  by  the 
trial  Judge.  We  do  not  however,  approve  of 
his  honor's  view  that,  on  the  pleadings  and 
in  this  case,  it  was  not  open  to  plaintiff  to 
assail  the  Judgment  had  before  the  justice  of 
the  peace,  on  the  ground  that  the  action  was- 
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Instituted,  and  Judgment  procured,  by  fraud, 
and  with  the  purpose  of  depriving  plaintiff 
of  bis  Just  demands.  Though  the  Judgment 
may  have  been  to  some  extent  Irregular,  It 
stood  as  the  final  deliverance  on  the  rights  of 
the  parties  In  this  case;  and,  that  being  true, 
and  particularly  as  it  &ad  been  paid  and  sat- 
isfied, if  it  was  obtained  and  procured  by 
fraud,  an  independent  action  to  set  the  same 
aside  by  reason  of  the  fraud,  and  declare 
the  entire  proceedings  a  nullity,  was  the 
proper  and  only  proceedings  by  which  he 
could  obtahtt  relief.  Carter  v.  Rountree,  109 
N.  C.  29,  13  S.  B.  716;  Smith  v.  Fort,  105 
N.  C.  446,  10  S.  B.  914;  Mock  v,  Ooggln,  101 
N.  O.  366,  7  S.  B.  899.  In  Mo<i  v.  Coggln 
the  doctrine  is  stated  as  follows:  "(1)  Any 
error  committed,  or  fraud  perpetrated.  In 
the  conduct  of  an  action  which  has  regularly 
terminated  cannot  be  remedied  by  a  motion 
in  the  cause,  but  relief  must  be  sought  by  an 
action  to  impeach  the  former  proceedings; 
and  this  action  is  only  open  to  the  parties  to 
the  original  suit  (2)  Where  persons,  who 
were  not  parties  to  the  original  suit,  are 
the  contestants  in  an  issue  of  fraud,  alleged 
to  have  been  perpetrated  in  the  course  of 
the  progress  of  the  cause,  the  remedy  must 
be  sought  In  an  Independent  action."  And 
this,  being  relief  obtainable  under  our  former 
system  by  original  bill  in  equity,  is  now  to 
be  asserted  by  action  In  the  superior  court 
True,  as  contended  by  defendant,  the  author- 
ities are  to  the  effect  that  such  relief  must  be 
obtained,  if  at  all,  by  direct  proceedings  in- 
stituted for  the  purpose.  But  on  the  plead- 
ings In  this  case,  and  the  facts  therein  alleg- 
ed, this  is  the  direct  and  proper  proceedings 
for  the  purpose  Indicated. 

The  defendant,  having  in  his  answer  set  up 
the  Judgment  in  bar  of  plalntlCfs  demand, 
the  plaintiff  replied,  alleging  fraud  in  Im- 
peachment of  the  Judgment  All  the  parties 
In  interest  are  before  the  court  The  reply 
is  according  to  the  course  and  practice  of 
the  court  The  defendant  is  fully  apprised 
of  the  objection  made  to  the  validity  of  the 
Judgment  and  the  proceedings  are  as  direct 
as  they  can  well  be  made.  There  Is  some 
confusion  and  apparent  conflict  In  the  de- 
cisions as  to  this  term  "direct  proceedings," 
frequently  used  in  reference  to  the  method  by 
which  a  Judgment  may  be  attacked.  It  aris- 
es, to  some  extent,  from  the  fact  that  under 
an  old  system,  when  courts,  law  and  equity, 
were  separate,  legal  and  equitable  relief  were 
administered  on  different  sides  of  the  docket. 
In  an  action  at  law  relief  for  fraud  against 
a  Judgment  could  not  be,  as  a  rule,  awarded, 
because  such  relief,  as  stated,  was  only  ob- 
tainable In  equity,  and  consequently,  when  a 
party  to  such  action  at  law  endeavored  to 
set  up  fraud  against  the  validity  of  a  Judg- 
ment relief  was  denied,  because  It  had  to  be 
sought  by  direct  and  proper  proceeding  by 
"bill  in  equity."    But  under  our  present  sys- 


tem, where  courts  are  empowered  to  admin- 
ister full  relief  in  one  and  the  same  action, 
when  all  the  parties  to  be  affected  by  the 
decree  are  before  the  court  and  a  Judgment 
is  set  up  In  bar  and  directly  assailed  in  the 
proceeding  for  fraud,  this  is  a  direct  and 
proper  proceeding  to  determine  its  validity. 
When  a  final  Judgment  Is  assailed  for  fraud 
aliunde,  the  direct  proceeding  is  by  action, 
and  If  its  validity  Is  embraced  within  the 
scope  and  purpose  of  the  action,  and  the 
Issue  is  raised  by  pleadings  germane  to  the 
relief  demanded,  the  proceeding  does  not 
cease  to  be  direct  because  other  Issues  may 
be  also  involved.  In  Barp  v.  Minton,  138  N. 
C.  202,  60  S.  B.  624,  being  an  action  of  claim 
and  delivery  for  personal  property,  the  plain- 
tiff, Dorinda  Earp,  claiming  to  be  the  owner, 
sought  to  impeach  a  Judgment  for  fraud 
which  established  the  title  of  the  property 
in  one  Cranor,  who  had  sold  to  defendant 
There  was  no  claim  of  allegation  made  in 
the  pleadings  that  the  Judgment  was  obtain- 
ed by  fraud ;  nothing  to  apprise  the  defend- 
ant that  the  validity  of  the  Judgment  on 
which  his  title  rested  was  questioned,  till 
the  evidence  was  offered  on  the  trial,  and, 
further,  defendant's  vendor,  whose  interest 
would  be  affected  by  a  decree,  was  not  a  par- 
ty. Apart  from  this,  the  action  had  been 
commenced  before  a  Justice  of  the  peace,  and 
that  court  having  no  Jurisdiction  to  hear  and 
determine  the  question  of  fraud  in  the  Judg- 
ment, the  plaintiff  was  compelled  to  rely  on 
the  legal  title  under  the  facts  and  conditions 
as  tbey  existed,  and  the  court  properly  held 
that  the  action  could  in  no  sense  be  held  a 
direct  proceeding  to  assail  the  Judgment  for 
fraud.  In  this  case,  however,  the  court  is 
of  opinion,  as  stated,  that  the  Judgment  be- 
fore the  Justice  of  the  peace  having  been  set 
up  in  bar  of  plaintUTa  demand,  and  plain- 
tiff having  replied  according  to  the  course 
and  practice  of  the  court  alleging  that  the 
Judgment  was  procured  by  fraud,  and  all 
parties  to  be  affected  by  the  decree  being 
before  the  conrt  the  present  action  should  be 
considered  and  held  as  a  direct  proceeding  to 
assail  the  Judgment,  and  the  Issues  arising  on 
the  pleadings  should  have  been  submitted 
to  a  Jury.  The  authority  cited  from  another 
Jurisdiction,  apparently  contrary  to  this  view, 
is  not  approved. 

There  was  error  In  dismissing  plaintUTs 
action,  and  the  judgmrat  below,  in  that  re- 
spect, is  reversed. 

Beversed. 


VANSTOBY  CLOTHING  CO.  v.  STADIEM 

et  al. 

(Supreme  Conrt  of  North  Carolina.    Nov.  5, 
1908.) 

1,  Tbial  (8  350*)— Submission  ow  Issues. 

The  court  properly  refuses  to  submit  ten- 
dered issues  which  are  evidential  in  their  char- 
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acter,  and  andei  which  the  amount  ot  damagea, 
the  true  matter  in  dispute,  cannot  l>e  deter- 
mined. 

[Ed.  Note.— For  other  cases,  see  iDrial,  Cent 
Dig.  H  828-832;   Dec  Dig.  {  350.*] 
2.  SAIA9  (I  888*)— Rkfusai.  to  Pat  — Dam- 
ages. 

Where  a  purchaser  refuses  to  perform  his 
contract  by  paying  for  the  goods,  and  the  seller 
exercises  his  option  to  treat  them  as  the  buyer's, 
and  retake  and  resell  them  for  him,  he  may  re- 
cover of  him  the  contract  price,  less  what  is  ob- 
tained on  a  fair  resale,  and  in  addition  the  cost 
of  storage,  interest,  and  an  allowance  for  his 
time  aa  agent  in  reselling. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  9SA,  ^S;   Dec.  Dig.  «  339.*] 

Appeal  from  Superior  Court,  Guilford 
County;  B.  B.  Tones,  Judge. 

Action  by  the  Vanstory  Clothing  Company 
against  D.  Stadlem  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

The  plaintiff  on  August  15,  1906,  sold  the 
defendants  a  stock  of  goods  for  $6,900  cash. 
The  defendants  gave  a  check  for  $500,  but 
it  was  protested,  and,  no  part  of  the  pur- 
chase money  being  paid,  the  plaintiff  retook 
possession  of  the  goods,  after  the  defend- 
ants had  held  them  10  days.  The  evidence 
for  plaintiff  is  that  it  held  the  goods  till 
October  25,  1006,  subject  to  defendants'  or- 
ders, and  then,  after  due  notice,  it  sold 
them  for  $5,500;  that  the  defendants  left  the 
goods  in  bad  condition  and  torn  up,  many 
being  on  the  floor;  that  the  goods  were 
worth  $1,500,  more  on  August  16th  than 
when  resold;  that  the  plaintiff  lost  the  use 
of  storeroom  two  months  and  10  days,  stor- 
age being  worth  $20  to  $25  per  month;  that 
plaintiff  used  every  effort,  after  defendants' 
refusal  to  pay  for  the  goodis,  to  sell  them  at 
the  best  possible  price,  writing  many  letters 
to  parties  tn  and  out  of  the  state  who  were 
likely  to  buy,  and  inducing  some  of  them  to 
come  to  Greensboro  to  examine  the  goods; 
that  the  defendants  were  notified  that,  if 
they  did  not  take  the  goods,  the  plaintiff 
would  sell  them,  and  the  defendants  paid  no 
attention  to  the  notice.  The  defendants  of- 
fered no  evidence.  The  defendants  tender- 
ed as  issues:  "(1)  Did  the  plaintiff  resell 
the  goods  within  a  reasonable  time,  and  did 
he  use  reasonable  diligence  in  effecting  a 
sale?  (2)  Was  the  sale  a  fair  one?"  The 
court  submitted  instead :  "(1)  Did  the  plain- 
tiff and  defendants  enter  into  a  contract  for 
sale  of  the  goods  at  the  price  of  $6,900?  (2) 
Did  the  defendants  refuse  and  fail  to  comply 
with  the  contract  of  sale?  (3)  What  dam- 
age, if  any,  has  the  plaintiff  sustained  by  the 
breach  of  the  contract  of  sale?"  The  jury 
responded  "Yes"  as  to  the  first  two  Issues, 
and  $1,500  to  the  third. 

Stedman  &  Cooke,  for  appellants.  John 
A  Barringer  and  W.  P.  Bynum,  Jr.,  for  ap- 
pellee. 


CLARK,  C.  J.  (after  stating  the  facts  as 
above).  The  exception  of  the  defendant  as 
to  issues  cannot  be  sustained.  Those  they 
tendered  were  evidential  In  their  nature. 
Those  submitted  by  the  court  were  proper. 
Besides,  under  the  issues  offered  by  defend- 
ants, the  amount  of  damages,  the  true  mat- 
ter in  controversy,  could  not  have  been  de- 
termined. 

The  only  other  exception  requiring  our 
consideration  is  the  refusal  of  the  court  to 
give  the  following  request  to  diarge:  "If 
the  Jury  shall  find  from  the  evidence  that 
the  market  value  of  the  goods  was  $6,900 
at  the  time  of  the  breach  of  contract,  the 
plaintiff  would  be  entitled  to  recover  noth- 
ing, and  you  will  answer  the  third  Issue, 
'Nothing';  that  Is  to  say,  if  the  goods  were 
worth  what  plaintiff  sold  them  to  defend- 
ants for,  the  defendants  were  privileged  to 
refuse  to  take  them."  This  prayer  could  not 
be  given  for  many  reasons.  Tbe  breach  of 
contract,  nothing  else  appearing,  entitled  the 
plaintiff  at  least  to  nominal  damages.  The 
plaintiff  was  also  entitled  to  recover  storage, 
and  interest  on  the  purchase  price,  while 
making  reasonable  and  proper  efforts  to  re- 
sell the  goods.  Besides,  the  defendants,  aft- 
er their  wrongful  act,  are  not  entitled  to  be 
allowed,  in  abatement  of  damages,  the  mar- 
ket price  at  the  time  of  the  breach  of  the 
contract,  but  only,  if  we  follow  the  terms 
of  the'  issues  tendered  by  themselves,  that 
the  goods  should  be  sold  within  a  reasonable 
time,  using  reasonable  diligence  in  effecting 
a  sale,  and  that  it  should  be  a  fair  sale.  In 
Grist  V.  Williams,  111  N.  C.  63,  16  S.  E. 
889,  32  Am.  St.  Rep.  782,  It  Is  held  that,  if 
the  vendee  refuses  to  pay  for  and  receive 
the  goods,  the  vendor  has  the  right  either 
1»  rescind  the  contract  or  resell  the  goods 
and  recover  from  the  vendee  the  difference 
In  price.  In  making  such  resale  he  is  con- 
sidered as  acting  as  the  agent  of  the  vendee. 
1  Benjamin,  Sales,  1077,  note.  Of  course 
he  must  act  in  the  utmost  good  faith,  and 
with  diligence.  We  know  not  what  instruc- 
tions his  honor  gave  on  this  point,  but  they 
were  satisfactory  to  the  defendants,  for  they 
have  made  no  exceptions  to  the  cliarge. 

The  defendants  rely  upon  Heiser  v.  Mears, 
120  N.  O.  443,  27  S.  E.  117.  That  was  where 
an  executory  contract  for  the  manufacture 
of  goods  was  rescinded  before  the  work  was 
finished,  and  the  court  distinguished  be- 
tween the  measure  of  damages  in  such  a 
case  and  In  a  case  like  the  present,  saying: 
"In  a  contract  for  the  sale  of  specific  ar- 
ticles then  in  existence  and  ready  for  de- 
livery, when  the  purchaser  refuses  compli- 
ance, the  seller  has  three  remedies  at  his 
option:  (1)  To  treat  the  property  as  his 
own,  and  sue  for  damages;  (2)  as  the  prop- 
erty of  the  buyer,  and  sue  for  the  price; 
(3)  as  the  property  of  the  buyer,  and  resell  It 
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for  him,  and  sue  for  the  difference  between 
the  contract  price  and  that  obtained  on  the 
resale."  The  latter  option  was  exercised 
by  the  plaintiff  herein.  The  court  In  Heiser 
y.  Mears  said  that  a  different  rule  obtained 
«7bere  the  contract  was  for  goods  thereaft- 
er to  be  manufactured,  because,  when  the 
render  "was  notified  of  the  rescission  of  the 
agreement,  it  seems  unreasonable  that  he 
should  continue  to  manufacture,  and  thus 
continue  to  increase  bis  damages."  There- 
fore, in  snch  case,  the  damages  are  to  be 
measured  "at  the  time  of  the  breach."  Un- 
der the  charge  herein,  to  which  the  appel- 
lants did  not  except,  and  which  is  tbei^e- 
fore  not  sent  up,  the  Jury  evidently  did  not 
think  that  the  |5,600  obtained  on  a  resale 
was  a  fair  price,  but  found  that  the  plain- 
tiff should  have  obtained  something  over 
$6,000;  for,  though  the  plaintiff  was  en- 
titled to  storage,  interest,  and  an  allowance 
for  his  time  as  agent  in  reselling,  the  dam- 
ages are  assessed  at  $900. 

The  defendants  have  no  ground  to  com- 
plain. 

No  error. 


BRAT  r.   STAPLES  et  al. 

(Supreme  Court  of  North  Carolina.     Not.  11, 
1908.) 

1.  Abbitration  and  Awabd  (S  39*)— Pboceed- 
INOS—NOTICB— Necessity  . 

Where  two  arbitrators,  with  power  to 
choose  a  third  arbitrator  on  their  Inability  to 
agree,  heard  the  testimony  of  parties  and  dis- 
agreed, and  then,  without  notifying  the  parties, 
appointed  a  third  arbitrator,  who  met  with 
ttiem,  and  who  was  informed  by  them  of  the 
evidence,  the  award  made  by  one  of  the  original 
arbitrators  and  the  third  arbitrator,  witoout 
notice  to  the  parties  and  an  opportunity  to  t>e 
heard,  must  be  set  aside. 

[EJd.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {  201 ;  Dec.  Dig.  {  39.*] 

2.  ABBrTBATION  AND  AWABD  (J  76*) — INVALID 

AwABD— Settino  -Aside— Effect. 

The  parties  and  their  rights  as  to  the  But>- 
Ject-matter  of  an  arbitration  are  not  affected  by 
an  invalid  award  or  the  judgment  setting  it 
aside,  but  they  are  relegated  to  their  origmal 
status. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.' Dig.  {  402;  Dec.  Dig.  }  76.*] 

8.  Appeal  and  Ebbob  (J  1064*)  —  IIaruless 
IEbkob— Ebboneous  Instbuctions. 

Where  there  was  no  contradictory  testi- 
mony, and  no  inferences  to  be  drawn  from  it 
contrary  to  the  legal  conclusion  stated  by  the 
court  in  its  instructions,  errors  in  the  Instruc- 
tions were  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219-4224;  Dec  Dig.  | 
10G4.*] 

Appeal  from  Superior  Court,  Guilford 
County;   Ferguson,  Judge. 

Action  by  C.  A.  Bray,  trustee,  against  J.  N. 
Staples  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 


The  facts  necessary  to  a  disposition  of 
this  appeal  are:  In  an  action  pending  in 
the  superior  court  of  Onilford  county,  A.  L. 
Broolss,  Esq.,  was  duly  appointed  receiver- 
of  the  estate  of  B.  F.  Flsber,  deceased.  In 
the  discharge  of  his  duties  it  became  neces- 
sary for  him  to  settle  with  the  defendant 
John  N.  Staples  a  claim,  presented  by  said 
defendant,  against  the  estate  of  said  Fisher, 
for  professional  services  rendered  said  Fish- 
ec  prior  to  bis  death.  For  the  purpose  or 
fixing  the  amount  due  said  defendant  the 
receiver,  with  the  assent  of  Mrs.  Isabelle- 
Fisher  in  her  capacity  of  administratrix  and 
individually,  and  said  John  N.  Staples  en- 
tered Into  an  agreement  in  writing  to  sub- 
mit the  question  "as  to  the  amount  said  Sta- 
ples is  entitled  to  as  counsel  for  the  said 
Fisher,"  In  certain  litigatian  referred  to, 
"and  as  counsel  for  Isabelle  Fisher  and  her 
children  after  the  death  of  said  Fisher,"  to- 
Clement  Manly,  Esq.,  and  Judge  R.  C.  Stmd- 
wick;  "and  in  the  event  tbe  said  Manly  and 
Strudwick  cannot  agree  upon  the  amount,, 
they  are  empowered  to  choose  a  third  ar- 
bitrator, and  the  award  of  a  majority  of 
them  shall  be  the  amount  to  which  the  said 
Staples  shall  be  entitled."  This  agreement, 
bearing  date  April  12,  1906,  is  signed  by  th» 
receiver.  Col.  Staples,  and  by  Mrs.  Fisher. 
Pursuant  to  said  agreement  the  arbitratora 
met  and  beard  testimony,  examined  papers, 
etc.,  submitted  to  them.  One  of  them  took 
notes  of  the  evidence.  After  bearing  the 
evidence  and  examining  the  papers,  tliey  fail- 
ed to  agree  upon  an  award.  Pursuant  to  the 
power  conferred  upon  them  they  selected 
R.  B.  Reld,  Esq.,  as  "a  third  arbitrator." 
Mr.  Beid  met  with  the  other  arbitrators  at 
a  time  and  place  agreed  upon.  No  notice 
was  given  the  said  receiver,  Col.  Staples,  or 
Mrs.  Fisher  of  said  meeting,  or  the  time- 
and  place  thereof.  The  two  original  arbitra- 
tors agreed  that,  as  they  liad  heard  all  of 
the  evidence^  they  would  state  the  same  to 
Mr.  Reid,  In  the  presence  of  each  other. 
This  was  done,  and  an  award  was  concurred 
in  by  Mr.  Manly  and  Mr.  Reld,  to  which 
Judge  Strudwick  declined  to  assent  The 
award  fixing  the  amount  to  be  paid  CoU 
Staples  was  drawn  up  and  signed  by  Mr. 
Manly  and  Mr.  Reid,  April  18,  1908.  Mr. 
Brooks,  the  receiver,  Iiefore  receiving  notice 
of  the  award,  through  his  partnw  paid  a 
portion  of  the  amount  awarded  to  be  due 
Col.  Staples.  The  plaintiff  was,  by  order  of 
the  court,  substituted  as  receiver  in  the  place 
of  Mr.  Brooks,  and  brings  this  action  to  set 
aside  the  award,  for  that  no  notice  was  giv- 
en to  the  parties  of  the  time  and  place  of 
the  meeting  of  the  arbitrators,  after  the 
selection  of  Mr.  Reid  as  ttilrd  arbitrator,  and 
that  Mr.  Reid  did  not  hear  the  evidence  up- 
on which  he  joined  In  the  award.  Defendant 
Staples  contended  that  the  award  was  valid, 
and  if  not  so,  that  it  had  been  ratified  by- 
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Brooks,  Teceiver.  Tbe  case  was  brought  to 
trial,  and  upon  "the  Issue  directed  to  the  ra- 
Udit7  of  the  award  his  honor  charged  the 
Jury  that.  If  they  believed  the  evidence,  they 
should  answer  the  Issue  "No";  and,  as  to 
the  issue  ta  regard  to  the  alleged  ratifica- 
tion, that  Brooks,  receiver,  had  no  power, 
after  June  term,  1906,  to  ratify  the  award, 
and  there  was  no  evidence  of  any  ratification. 
The  jury  answered  the  issue  as  instructed, 
and  Judgment  was  rendered  setting  aside  and 
vacating  the  award.  To  all  of  which  de- 
fendant Staples  duly  excepted.  He  asked 
the  court  to  Instruct  the  Jury,  if  they  believ- 
ed the  evidence,  to  answer  the  issue  "Yes." 
To  the  t'efusal  to  do  so  he  excepted  and  ap- 
pealed, assigning  as  error  the  refdsal  of  the 
court  to  Instruct  the  Jury  as  requested,  and 
the  Instroetlons  given. 

•  J.  A.  Barrlnger  and  Wm.  P.  Bynum,  for 
appellants.  Stedman  &  Cook,  Justice  & 
Broadhurst,  and  King  &  Kimball,  for  appel- 
lee. 

CONNOR,  J.  The  right  of  the  plaintiff  to 
the  relief  demanded,  and  the  ruling  of  his 
honor,  depends  upon  the  answer  to  questions, 
in  regard  to  which  there  Is  no  conflicting  evl- 
<dence.  Does  the  failure  of  the  arbitrators  to 
notify  the  parties  of  the  appointment  of  Mr. 
Held  as  "third  arbitrator,"  and  of  the  time 
and  place  of  th£flr  meeting  with  him  to  final- 
ly hear  and  determine  the  matters  submitted 
to  them,  and  the  failure  of  Mr.  Reld  to  hear 
the  evidence  from  the  witnesses,  Invalidate 
the  reward?  The  questions  do  not  appear  to 
have  been  decided  by  this  court.  In  Russell 
on  Arbitration  (3d  £d.)  320,  cited  with  ap- 
proval In  Gaffy  v.  Bridge  Co.,  42  Conn.  143, 
it  is  said  that  it  Is  the  duty  of  the  umpire 
to  re-examine  such  witnesses  as  the  parties 
•choose  to  produce,  and  as  to  such  points 
as  they  choose  to  raise,  although  the  same 
witnesses  have  been  examined  as  to  the 
same  points  before  the  arbitrators.  He  may 
not  take  the  evidence,  or  any  part  of  It, 
from  the  notes  of  the  arbitrators,  unless 
there  be  a  special  provision  in  tbe  submls- 
-sion,  or  a  clear  agreement  between  the  par- 
ties permitting  such  a  course.  In  Thomas  v. 
By.  Co.,  24  N.  J.  Eq.  572,  It  Is  said:  "When 
tbe  new  arbitrator  was  chosen,  the  com- 
plainant had  tbe  right  to  adduce  additional 
testimony  and  additional  arguments,  and 
that,  unless  the  right  was  clearly  waived 
by  their  agreement  or  conduct,  notice  of  the 
appointment  of  a  third  arbitrator  and  op- 
portunity to  be  heard  were  essential  prelim- 
inaries to  a  valid  award.  This  doctrine  is 
founded  in  natural  Justice,  and  is  not  denied 
to  be  law."  Blemdorf  v.  Harris,  23  Wend. 
(N.  Y.)  628,  3S  Am.  Dec.  587;  Alexander  v. 
Gunningbam,  111  III.  511;  Day  v.  Hammond, 
57  N.  Y.  47»,  15  Am.  Rep.  522,  in  which  it 
is  said:  "Parties  are  always  entitled  to  a 
bearing  before  arbitrators,  unless  that  hear- 
ing is  waived,  and  if  an  umpire  or  other  ar- 
bitrator Is  called  in,  In  case  of  a  disagree- 


ment, the  same  rule  as  to  a  right  of  hear- 
ing applies.  Tbe  waiver  of  the  right  must 
be  distinct  and  unequivocal."  In  a  well- 
considered  opinion,  reviewing  the  authori- 
ties, Keith,  P.,  says:  "We  deduce  from  tbe 
authorities  the  general  rule  that,  when  two 
arbitratoTH  who  differ  have  the  power  to  ap- 
point a  third,  who  shall  have  authority  to 
decide  between  them.  It  Is  necessary  to  In- 
form the  parties  in  interest  of  his  appoint- 
ment, give  them  a  reasonable  opportunity  to 
produce  evidence  before  them  touching  tbe 
matters  in  controversy."  Coons  v.  Coons, 
05  Va.  434,  28  S.  m  886,  61  Am.  St  Rep. 
804.  In  3  Cyc.  660,  the  editor  says  that,  aft- 
er a  disagreement  between  the  original  ar- 
bitrators, the  special  arbitrator,  acting  with 
them,  or  upon  his  sole  responsibility,  may 
proceed  to  a  consideration  of  the  case  as  pre- 
sented by  the  original  arbitrators,  and  make 
an  award  thereou  without  hearing  the  evi- 
dence anew  or  additional  evidence,  unless 
such  rehearing  be  specially  requested  by  one 
of  the  iMtrties  or  required  by  the  terms  of 
the  submission;  but  he  further  says  this  rule 
does  not  apply  unless  the  parties  have  been 
notified  of  the  appointment  of  the  special  ar- 
bitrator or  umpire,  and  of  the  proceedings 
by  him,  and  have  been  accorded  reasonable 
opportunity  to  make  such  demand.  In  the 
note  he  says:  "In  the  absence  of  such  notice 
and  opportunity  to  be  heard  or  to  demand  a 
rehearing  no  authority  to  proceed  exists" — 
citing  numerous  cases.  Some  distinction  has 
been  made  between  the  duty  and  power  of 
an  umpire  and  a  "third  arbitrator."  It  is 
unnecessary  to  consider  this  question,  be- 
cause Mr.  Reld  was,  by  the  terms  of  the  sub- 
mission, made  "third  arbitrator,"  and  comes 
clearly  within  the  decisions  cited.  Whether 
the  award  may  be  attacked  for  failure  to 
give  the  notice  and  bear  the  evidence  by  the 
third  arbitrator  collaterally,  or  only  by  a 
direct  proceeding  to  set  it  aside.  Is  not  pre- 
sented upon  this  appeal.  This  Is  a  direct 
proceeding  for  that  purpose. 

It  is  Insisted  that,  however  the  question 
may  have  been  decided  In  other  Jurisdictions, 
this  court.  In  Zell  v.  Johnson,  76  N.  G.  302, 
held  the  award  valid.  In  that  case  Judge 
Rodman  puts  tbe  decision  on  the  ground  that, 
conceding  the  rule  as  to  notice,  when  the 
parties  have  presented  their  claims  and  evi- 
dence they  are  not  entitled  to  notice  of  the 
time  when  the  arbitrators  will  meet  to  con- 
sider and  dispose  of  the  case.  He  also  says 
that  the  defendant  clearly  waived  any  other 
notice  that  he  had.  The  decision  Is  not  in 
conflict  with  the  uniform  current  of  deci- 
sions on  the  question  in  other  Jurisdictions. 
His  honor's  instruction  on  the  first  Issue 
was  clearly  correct.  We  find  no  evidence  of 
a  ratification  by  the  receiver,  if  it  be  con- 
ceded that  he  had  the  power  to  ratify,  which 
is  very  doubtful.  We  concur  with  bis  hon- 
or's instruction  In  that  respect  It  Is  con- 
ceded by  all  parties  that  the  arbitrators, 
and  each  of  them,  acted  In  good  faith,  and 
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no  Buggestlon  Is  made  to  the  contrary.  They 
Inadvertently  overlooked  the  necessity  of  no- 
tifying the  parties  of  Mr.  Reld's  appoint- 
ment, and  the  time  and  place  of  their  meet- 
ing, to  determine  the  matter  submitted  to 
them.  We  think  that  their  course  In  that 
respect  was  In  acocurdance  with  the  custom 
with  ns,  but  the  uniform  current  of  authori- 
ty is  that  notice  must  be  given  of  the  selec- 
tion of  the  third  arbitrator  or  umpire,  and 
that  the  rule  is  founded  in  wisdom.  Its  ob- 
servance secures  to  tlie  parties  an  opportu- 
nity to  present  their  evidence  and  arguments 
to  the  final  arbiter  of  their  rights,  and  tends 
to  secure  acquiescence  in  this  mode  of  trial 
favored  by  the  law,  because  it  Is  inexpensive, 
expeditious,  and  usually  works  subBtantlal 
Justice.  The  gentlemen  who  consented  to 
act  and  the  "third  arbitrator"  were  doubt- 
less discharging  "a  friendly  oflBce,"  without 
compensation.  The  judgment  of  his  honor, 
for  the  reasons  assigned,  was  correct.  The 
other  exceptions  in  the  record  are  immaterial 
In  the  view  which  we  take  of  the  case. 

Of  course  the  parties,  and  their  rights  In 
respect  to  the  subject-matter  of  the  arbitra- 
tion, are  not  affected  by  the  award  or  the 
Judgment  setting  it  aside.  They  are  relegat- 
ed to  their  original  status.  It  may  be  well 
enough  to  say  that  the  form  of  bis  honor's 
instruction  to  the  Jury  does  not  conform  to 
many  decisions  of  this  court;  but,  as  there 
was  no  contradictory  testimony,  and  no  in- 
ference to  be  drawn  from  it  contrary  to  the 
legal  conclusion  stated  by  his  honor,  no  harm 
could  come  to  defendant. 

The  Judgment  must  be  affirmed. 


SLAWSON  V.  EQUITABLE  FIRE  INS.  CO. 
(Supreme  Court  of  South  Carolina.     Nov.  13, 

1908.    On  Rehearing,  Nov.  26k  1908.) 
1.  insubanob  (8  665*)— fibe  insttbanok— ison 

Satb  Ci<aube— Waiver— Evidekce. 

In  an  action  on  a  fire  policy  containing  an 
iron  safe  clause,  and  stipulating  that  the  policy 
should  not  become  operative  until  coantersigned 
by  the  agent  of  insurer,  a  judgment  for  insured 
based  on  a  finding  that  insurer  waived  the 
clause  was  affirmed  by  an  equally  divided  court. 

Per  Pope,  C.  J.,  and  Gary,  A.  J. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  §  665.*] 

Jones  and  Woods,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  J.  C.  Klugh,  Judge. 

Action  by  H.  L.  Slawson  against  the  Ekjul- 
table  Fire  Insurance  Company  and  another. 
From  a  Judgment  for  plalntifF,  defendant  the 
Equitable  Fire  Insurance  Company  appeals. 
Affirmed. 

The  following  are  the  exceptions  referred 
to  in  the  opinion: 

(1)  Because  his  honor  erred  In  overrul- 
ing defendant's  objection  to  the  following 
question  asked  H.  L.  Slawson,  plaintiff,  upon 


his  examination  In  clilef :  "What  was  said  at 
that  time  about  the  jjollcy?  What  did  Mr. 
Ameker  tell  you?"  Error  assigned  being 
that  it  is  incompetent  to  Introduce  any  tes- 
timony going  to  explain  or  vary  the  written 
contract  which  was  sued  on. 

(2)  Because  the  presiding  Judge  erred  la 
overruling  defendant's  objection  to  the  fol- 
lowing question  asked  the  plaintiff  <m  bis 
direct  examination:  "State  to  the  Jury  what 
was  burnt  In  that  store — what  the  stodc 
consisted  of?"  Error  assigned  being  that 
the  contract  sued  on  provided  bow  such  loes 
should  be  established  and  bow  the  txwla  and 
papers  necessary  to  make  up  the  i^roof  of 
loss  would  t>e  preserved,  and  oral  testimony 
was  Incompetent  to  make  up  such  proof  of 
loss. 

(3)  Because  the.  presiding  Judge  eftad.  la 
permitting  the  plaintiff  to  testify  orally  as  to 
an  alleged  waiver  of  any  of  the  provisions 
of  the  policy.  Error  assigned  being  that  the 
policy  before  the  court  provided  that  its 
terms  could  not  be  waived  by  an  agoit 
and  only  in  writing,  as  stipulated  in  said 
policy. 

(4)  Because  the  presiding  Judge  erred  in 
permitting  the  plaintiff  to  testify  orally  as  to 
the  amount  of  goods  in  his  store,  the  ex- 
ception being  that  the  contract  sued  on  pro- 
vided that  proof  of  loss  should  be  made  in 
writing  in  the  manner  therein  specified,  and 
further  error  is  assigned  in  that  the  pre- 
siding Judge  ruled:  "That  the  proof  to  show 
the  failure  of  the  company  to  deliver  th& 
policy  is  interposed  to  obviate  the  difficulty. 
I  win  allow  testimony  to  go  in,  and,  if  it  is 
not  competent,  I  will  so  instruct  the  Jury." 

(5)  Because  the  presiding  Judge  erred  in 
allowing  the  plaintiff  to  testify  that  he  had 
taken  stock  up  to  $1,738.  Error  assigned 
being  that  the  contract  provided  the  mode 
in  which  the  plalntlfTs  loss  should  be  ascer- 
tained. 

(6)  Because  the  presiding  Judge  erred  In 
allowing  the  plaintiff  to  answer  the  following 
question:  "At  the  time  that  this  Insurance- 
was  taken  out  was  there  anything  said  al>out 
this  iron  safe?"  Error  assigned  being  the 
contract  sued  on  having  provided  for  an  iron 
safe  or  the  keeping  of  the  books  in  some  safe 
place  not  exposed  to  fire,  it  was  Incompetent 
for  the  plaintiff  to  testify  as  to  any  oral 
understanding  varying  said  contract;  and 
further,  that  the  contract  ah90  provided  that 
the  agent  whose  variance  of  the  contract 
it  was  attempted  to  introduce  could  not  bind 
the  company  by  any  agreement  to  waive  any 
of  the  provisions  of  the  contract 

(7)  Because  the  presiding  Judge  erred  in 
admitting  in  evidence  the  paper  purporting 
to  be  a  proof  of  loss.  Elrror  assigned  being 
that  it  appeared  on  the  face  of  said  paper 
that  it  was  not  made  out  in  accordance  with 
the  terms  of  the  policy. 

(8)  Because  the  presiding  Judge  erred  In 


•For  other  cues  ■••  sun*  toolo  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indoxea 
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penulttlog  witness  W.  Herbert  Sandell  to 
answer  the  following  question :  "I  want  you 
to  state  whether  or  not  the  store  was  well 
filled  with  stock?"  Error  assigned  being 
that  this  testimony  was  incompetent  to  prove 
the  loss  because  the  policy  provided  how 
such  loss  should  be  ascertained  or  proved. 

(8)  Because  the  presiding  Judge  erred  in 
allowing  the  same  witness  to  answer  the 
question :  "What  did  the  stock  that  you  took 
amount  1»?"  Error  assigned  being  the  same 
as  that  stated  in  lest  exception. 

(10)  Because  the  presiding  Judge  erred  In 
permitting  the  same  witness  to  answer  the 
question :  "What  stock  of  goods  did  he  have 
In  the  store  when  you  were  there?"  Error 
assigned  being  the  same  as  in  last  exception. 

(11)  Because  the  presiding  Judge  erred  in 
allowing  the  witness  John  M.  Antley  to  an- 
swer the  question:  "From  your  knowledge 
of  the  mercantile  business  and  from  what 
you  saw  of  the  stock  of  goods  In  Mr.  Slaw- 
son's  store,  what  was  that  stock  worth?" 
Error  assigned  being  the  same  as  in  last 
exception. 

(12)  Because  his  honor  erred  in  allowing 
the  same  witness  to  answer  the  question: 
"Did  you  have  occasion  to  observe  his  stock 
of  goods?"  Error  assigned  being  the  same 
as  In  last  exception. 

(13)  Because  his  honor  erred  in  permitting 
the  same  witness  to  answer  the  questiim: 
"How  much  goods  did  he  have  in  there?" 
Error  assigned  being  the  same  as  in  last 
exception. 

(14)  Because  his  honor  erred  in  refusing 
the  motion  made  by  the  defendant's  attorneys 
to  strike  out  from  the  record  testimony  above 
objected  to.  Error  assigned  being  that  the 
complaint  having  alleged  that  the  policy  was 
issued  to  the  plaintiff  and  the  same  being  the 
plaintiff's  cause  of  action  and  Introduced  in 
evidence  by  the  plaintiff,  it  was  not  compe- 
tent or  proper  that  testimony  should  be  al- 
lowed to  go  to  the  Jury  to  sustain  any  other 
contract  or  agreement  than  that  sued  upon 
and  so  produced  In  evidence  by  the  plain- 
tiff. And  the  further  error  Is  assigned  that 
the  ruling  of  the  Judge  was  based  upon  the 
theory  that  the  policy  sued  on  had  been  sup- 
pressed or  its  contents  withheld  from  the 
plaintiff. 

(15)  Because  his  honor  erred  throughout 
the  taking  of  said  testimony  in  allowing  tes- 
timony so  refused  to  be  stricken  out  to  go 
to  the  Jury.  Error  assigned  being  that  the 
uncontradicted  proof  was  that  said  policy 
had  at  the  instance  of  the  plaintiff  been  left 
as  security  with  Banks  &  Wimberly,  of  which 
firm  the  agent  of  the  insuring  company  was 
a  member,  and  the  plaintiff  was  by  law 
charged  with  the  knowledge  of  all  the  con- 
tents of  said  policy. 

(16)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  "If  the  parties  to  the 
contract  agreed  that  a  failure  to  observe 
what    is    commonly    called    the    'Iron-safe 


clause'  should  result  In  a  forfeiture  of  the 
policy,  and  If  you  find  that  the  plaintiff 
agreed  to  observe  that  clause  and  failed  to 
do  so,  then  that  would  result  in  a  forfeiture 
of  the  policy;  if  there  was  no  such  agree- 
ment to  that  effect,  then  a  failure  to  observe 
that  clause  cannot  avoid  the  policy.  That 
is  a  question  of  fact,  and  is  one  of  the  is- 
sues for  yon  to  determine."  The  error  as- 
signed being  that  the  contract  introduced  in 
evidence  by  the  plaintiff  himself  showed  that 
there  was  an  iron  safe  clause  agreed  to, 
and  that  defendant  had  asked  the  presiding 
Judge  to  charge  the  Jury  to  that  effect 

(17)  Because  the  presiding  Judge  erred  in 
charging  the  Jury  as  follows:  "If,  how- 
ever, he  entered  into  an  agreement  wherein 
the  terms  were  withheld  from  him,  then  the 
condlti<ms  of  the  agreement  are  not  binding 
on  him.  If  the  knowledge  of  the  terms  was 
withheld  from  him  through  fraud,  or  even 
if  It  was  withheld  without  any  fraudulent 
Intent,  then  the  terms  would  not  be  binding, 
if  he  did  not  have  the  opportunity  of  know- 
ing those  terms,  and  if  the  contract  was 
binding  between  the  parties,  he  is  not  respon- 
sible for  the  stipulation  in  the  contract,  and 
the  balance  of  the  contract  would  be  bind- 
ing." The  error  assigned  being  that,  by  the 
testimony  of  the  plaintiff  himself,  the  policy 
of  insurance  was  held  as  collateral  security 
by  a  firm,  of  which  the  company's  agent  was 
a  member,  for  a  note  due  by  the  plaintiff, 
and  that  plaintifl  was  chargeable  with  the 
notice  of  all  the  contents  of  said  policy. 

(18)  Because  his  honor  erred  in  drawing 
a  distinction  in  this  case  between  stipula- 
tions in  the  contract  which  were  essential 
and  those  which  were  not  essential.  The 
error  assigned  being  that  the  Iron-safe  clause 
In  the  contract  was  a  warranty  and  an  es- 
sential part  of  It 

(19)  Because  his  honor  erred  In  modifying 
the  defendant's  first  request  to  charge,  which 
was  as  follows :  "The  Jury  Is  Instructed  that, 
under  the  terms  contained  in  the  policy  of 
Insurance  In  this  case,  the  Insured  will  take 
a  complete  itemized  inventory  of  stock  on 
hand  at  least  once  in  each  calendar  year, 
and,  unless  such  Inventory  has  been  taken 
within  twelve  calendar  months  prior  to  date 
of  this  policy,  one  shall  be  taken  within 
thirty  days  of  the  Issuance  of  this  policy, 
or  this  policy  shall  be  null  and  void  from 
such  date,  and  upon  demand  of  the  assured 
the  unearned  premium  from  such  date  shall 
be  returned.  The  Jury  Is  instructed  that,  if 
they  find  from  the  testimony  that  the  plain- 
tiff did  not  take  either  of  the  Inventories 
mentioned  In  this  agreemait,  as  therein  pro- 
vided, the  same  policy  became  null  and  void 
and  the  verdict  must  be  for  the  defendant — 
by  adding  these  words:  "I  charge  you  that, 
provided  you  find  that  there  was  such  an 
agreement"  Error  assigned  being  that  the- 
agreement  was  attached  to  the  policy  put 
in  evidence  by  the  plaintiff  as  the  contract 
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•on  which  he  sued,  and  the  Jury  could  not, 
under  any  view  of  the  case,  determine  that 
there  was  no  such  agreement. 

(19)  Because  the  presiding  Judge  erred 
'in  modlTying  the  defendant's  third  request 
to  charge,  which  la  as  follows:  "The  Jury 
is  further  Instructed  that  if  it  was  agreed 
that  the  assured  will  keep  a  set  of  books 
and  inrentorles  If  such  has  been  taken,  se- 
curely locked  in  a  fireproof  safe  at  night, 
and  at  all  times  when  the  building  men- 
tioned in  the  policy  is  not  actually  open  for 
business,  or  falling  in  this  the  assured  will 
keep  such  books  and  inventories  In  some 
place  not  exposed  to  a  fire  which  would  de- 
stroy the  aforesaid  building.'  And  the  jury 
is  Instructed  that  If  they  find  from  the 
testimony  that  the  plaintiff  failed  to  keep 
and  perform  the  agreement  mentioned  In 
this  clause  of  the  policy,  the  plaintiff  can- 
not recover,  and  the  verdict  must  be  for  the 
■defendant — by  adding  these  words:  'Those 
Instructions  will  be  given  you  under  the  same 
instructions  as  I  have  given  you  about  the 
iron-safe  clause.  I  charge  you  that  subject 
"to  what  I  have  already  charged  you,  with 
reference  to  the  iron-safe  clause,'  if  there 
was  no  such  an  agreement  It  was  not  bind- 
ing, and  if  there  was  such  an  agreement  it 
was  binding."  The  error  assigned  being  that 
there  could  be  no  dispute  because  the  plain- 
tiff had  himself  introduced  in  evidence,  as 
part  of  his  proof,  this  agreement,  and  was 
charged  with  the  knowledge  of  it 

(20)  Because  the  presiding  Judge  erred  In 
modifying  the  defendant's  fourth  request  to 
cliarge,  which  was  as  follows:  "The  Jury  is 
further  Instructed  that,  in  and  by  the  said 
agreement  between  the  plaintiff  and  the  de- 
fendant company,  it  was  provided  that  in 
the  event  or  failure  to  produce  such  set  of 
books  and  inventories  for  the  inspection  of 
the  company,  the  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute 
a  perpetual  bar  to  any  recovery  thereof,  and 
the  Jury  is  Instructed  that,  that  if  they  find 
from  the  testimony  that  the  plaintiff  failed 
to  keep  and  perform  this  agrreement,  the 
plaintiff  cannot  recover,  and  the  verdict  must 
be  for  the  defendant" — by  adding  these 
words :  "I  charge  you  that  as  I  have  already 
charged  you;  that  Is,  if  you  find  that  it 
was  so  agreed.  Of  course  if  this  writing 
here  is  not  the  agreement,  it  cannot  bind 
the  parties  (policy)."  The  error  assigned  be- 
ing that  this  agreement  was  contained  in 
the  contract  put  in  evidence  by  the  plaintiff 
upon  which  he  brought  his  action. 

(21)  Because  the  presiding  Judge  erred  in 
refusing  to  charge  the  following  request  of 
the  defendant:  "Lastly,  the  Jury  is  further 
instructed  that  they  cannot  consider  the  ques- 
tion of  the  waiver  of  the  requirements  of 
these  clauses  of  the  policy,  because  there  is 
no  evidence  before  them  of  any  waiver  of 
■Any  of  such  requirements." 


Mordecai  &  Oadsden  and  Rutledge  &  Ha- 
good,  for  appellants.  Qlaze  &  Herbert,  for 
respondent 

POPE,  0.  J.  It  seems  that  U.  Li.  Slawson, 
a  citizen  of  Orangeburg  county,  was  engaged 
In  merchandising  in  the  year  of  1906,  and  on 
the  18th  of  October  of  that  year  sought  a 
policy  of  insurance  upon  his  stock  of  goods, 
such  stock  consisting  of  dry  goods,  groceries, 
grain,  etc.  He  affiled  for  such  insurance  to 
T.  A.  Ameker,  in  the  town  of  St  Matthews,  S. 
C,  Mr.  Ameker  was  the  agent  of  the  defendant 
the  Equitable  Fire  Insurance  Company.  The 
amount  desired  was  $1,200.  The  subject  was 
discussed  between  the  two;  amongst  other 
things,  the  fact  that  said  Slawson  did  not 
own  an  iron  safe.  Here  the  parties  differ, 
Slawson  contending  that  he  was  informed 
that  such  fact  would  not  prevent  the  Issuing 
of  the  policy  to  him.  The  defendant  claimed 
that  Ameker  made  no  such  concession.  The 
result  was  a  policy  for  $1,200  was  issued  to 
the  plaintiff  by  the  defendant  such  policy 
was  retained  by  Ameker,  and  on  the  same  oc- 
casion a  chattel  mortgage  was  Issued  by  the 
plaintiff  to  the  Banks  &  Wimberly  Company. 
Subsequently  on  the  7th  day  of  January, 
1007,  the  insured  property  was  totally  de- 
stroyed by  fire,  which  flre  also  destroyed  the 
books  of  the  plaintiff  such  as  the  usual  t>ooks, 
invoice  book,  and  cash  and  credit  sales  book ; 
notice  was  given  of  this  flre,  and  when  Mr. 
Plnckney  came  to  see  the  plaintiff  he  was 
carried  to  St  Matthews  to  see  Mr.  Ameker, 
and  the  insurance  policy  was  obtained  from 
him  (it  should  be  stated  right  here  that  Mr. 
Ameker  was  a  member  of  the  firm  of  Banks 
&  Wimberly  Company).  The  policy  was  de- 
livered by  Mr.  Ameker  on  that  occasion,  and 
was  delivered  to  Mr.  Plnckney,  but  the  ques- 
tion was  asked  by  Mr.  Plnckney  as  to  where 
were  the  books  of  the  plaintiff,  as  merchant 
He  was  informed  that  they  had  been  totally 
destroyed  by  the  flre  which  burned  the  store 
and  its  contents,  and  that  there  was  no  iron 
safe  In  the  building.  The  result  was  a  denial 
of  the  right  of  the  plaintiff  to  a  recovery. 
On  the  6th  day  of  April,  1907,  this  action  was 
brought  by  H.  L.  Slawson,  as  plaintiff, 
against  the  Equitable  Flre  Insurance  Com- 
pany and  Banks  &  Wimberly.  The  complaint 
set  up  these  allegations  of  fact  and  the  an- 
swer of  the  defendant  admitted  that  it  had 
issued  the  policy,  and  that  Banks  &  Wim- 
berly held  a  chattel  mortgage  for  $271.83, 
but  denied  Its  liability  to  pay  the  plaintiff 
anything  for  the  Insurance  which  had  been  Is- 
sued to  the  plaintiff.  The  cause  came  on  to 
be  heard  before  Judge  Klugh  and  a  Jury  at 
the  October  term,  1907,  of  the  court  of  com- 
mon pleas.  After  full  hearing  of  testimony 
and  the  charge  of  his  honor,  the  Jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$1,200.  After  Judgment  the  appeal  was  taken 
upon  20  grounds,  which  we  will  now  ex- 
amine.   The    exceptions    will    be    reported. 
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These  exceptions  will  not  be  considered  In 
their  order,  but  will  be  grouped  as  has  been 
done  by  the  api)ellant  in  their  argument 

Exceptions  1,  6,  14.  and  21.  There  is  no 
doubt  but  that  the  general  rule  is  there  can- 
not be  an  admission  of  evidence  to  change 
or  modUy  by  parol  evidence  any  contract  in 
writing;  but  stlU  it  is  weU  admltt^  that 
such  testimony  often  becomes  necessary  In 
cases  when  contracts  are  completed  by  the 
official  act  of  an  agent  Now  In  the  case  at 
bar  the  policy  of  insurance  was  Issued  by  the 
official  signatures  of  the  officers  in  charge 
of  the  same,  but  It  was  not  to  become  opera- 
tive until  countersigned  by  the  agent  Of  the 
insurance  company,  Mr.  T.  A.  Ameker;  and 
the  testimony  was  that  before  the  signature 
of  Mr.  T.  A.  Ameker  as  the  agent  was  made, 
the  agreement  was  made  that  although  the 
language  in  the  policy  required  that  an  iron 
safe  should  be  held  by  the  plalntiCT,  H.  L. 
Slawson,  and  the  rule  relating  to  the  invoices 
and  other  papers  should  be  made,  yet  both 
parties  through  said  agent  agreed  that  no 
such  requirement  should  be  held  operative, 
and  that  contemporaneous  with  such  agree- 
ment the  thirty-nine  dollars  ($39)  in  cash  was 
actually  paid  as  the  premium  required  of  H. 
L.  Slawson.  Such  being  the  case.  It  would 
have  operated  as  a  fraud  upon  Slawson  If  the 
defendant  insurance  company  had  obtained 
and  retained  the. premium  so  paid  by  Slaw- 
son. Thus  the  defendant  Insurance  company 
through  Its  own  agent  not  only  received  the 
premium  for  the  policy,  but  assured  the  plain- 
tiff here  that  his  property  would  be  made 
secure  to  the  extent  of  twelve  hundred 
($1,200)  dollars,  which  directly  assured  the 
agent  through  Banks  &  Wimberly  of  protec- 
tion from  loss  by  Are  In  the  property  Insured 
to  the  extent  of  $271.  This  Is  no  new  doc- 
trine, as,wlll  be  seen  by  reference  to  Oandy 
V.  Insurance  Co.,  52  S.  C.  229,  29  S.  E.  655 ; 
Pearlstlne  v.  Insurance  Co.,  74  S.  C.  250,  54 
S.  B.  372;  Doyle  v.  Hill,  75  8.  0.  263,  55  S. 
E.  446;  Fludd  v.  Insurance  Com.,  75  S.  C. 
320,  66  S.  E.  762;  Hartford  Fire  Ins.  Co.  v. 
Wilson,  187  U.  8.  467,  23  Sup.  Ct  189,  47  L. 
Ed.  261;  Mutual  L.  Ins.  Co.  v.  Logan,  87 
Fed.  687,  81  C.  C.  A.  172.  And  many  other 
cases  might  be  cited.  To  hold  otherwise 
would  seem  to  foster  the  commission  of  pal- 
pable wrong  These  exceptions  we  therefore 
overrule. 

Exceptions  2,  8,  4,  6,  7,  8,  9,  10,  11,  12  and 
13.  The  property  having  been  destroyed  by 
Are,  and  the  papers,  including  the  Inventory, 
stockbook  and  cash  and  credit  book,  also  de- 
stroyed, necessitated  resort  to  secondary  evi- 
dence of  such  property  so  destroyed  to  show 
plaintiffs  losses.  Very  fortunately  he  was 
Just  engaged  a  d{(y  or  so  before  the  fire  in 
making  Inventories  of  the  personal  property 
amounting  in  the  aggregate  to  $1,738,  which 
was  fully  established  by  the  testimony,  and 
that  there  was  also  several  hundred  dollars 
worth  of  groceries  and  grain  that  was  not 
Included  In  the  Invoice  list  To  require  the 
02S.E.-fiO 


production  of  books  and  papers  showing  in 
what  these  losses  consisted  before  the  plain- 
tiff could  recover  for  his  losses  would  be  re- 
quiring an  unheard  of  proposition  after  a 
fire  has  destroyed  the  same.  While  it  is  true 
that  insurance  companies  guard  against  im- 
proper losses  by  the  means  Just  suggested, 
yet  that  is  not  the  primary  object  of  the  de- 
fendant's engagement  The  plaintiff  sought 
protection  against  fire,  and  by  the  means  now 
suggested  by  the  defendant  the  plaintiff  was 
virtually  required  to  Insure  them.  The  agent 
of  the  Insurance  company  knew  exactly  what 
policy  was  pursued  by  the  plaintiff  when  his 
personal  property  was  Insured,  and  there  was 
therefore  no  Imposition  practiced  by  the 
plaintiff  upon  the  defendant  insurance  com- 
pany. All  in  all,  it  seems  that  the  plaintiff 
was  entitled  to  his  judgment  against  the  in- 
surance company,  for  witness  after  witness 
testified  that  there  was  over  $2,000  worth  of 
property  there  when  the  flre  destroyed  the 
building.    Let  these  exceptions  be  overruled. 

Exceptions  15,  16,  17,  18,  2  numbered  19 
and  20.  We  cannot  see  that  the  Judge  com- 
mitted any  error  when  he  admitted  testimony 
as  Is  here  pointed  out  He  rightly  left  it  to 
the  Jury  to  say  whether  there  was  an  agree- 
ment as  to  the  iron  safe  clause.  They  have 
spoken  in  their  verdict,  and  it  is  binding 
upon  us. 

The  Judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

JONES,  A.  J.  (dissenting).  This  action  is 
upon  a  flre  Insurance  policy  for  $1,200,  is- 
sued by  defendant  to  plaintiff  October  18, 
1906,  upon  a  stock  of  merchandise  which  was 
destroyed  by  flre  t>n  January  7,  1907.  The 
main  defense  was  forfeiture  of  the  policy 
by  noncompliance  with  the  iron  safe  clause. 
The  plaintiff  not  only  failed  to  keep  the 
books  and  inventories  in  an  iron  safe,  but 
kept  them  in  the  storeroom  exposed  to  the 
flre,  which  destroyed  them  with  the  stock. 
The  action  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff  for  the  amount  claimed, 
and  defendant  appeals  upon  exceptions  to 
rulings  as  to  the  admissibility  of  testimony 
and  instructions  to  the  Jury.  We  will  no- 
tice the  points  made  by  which  the  appeal 
should  be  controlled.  To  avoid  the  iron  safe 
clause  the  plaintiff  sought  to  show  (1)  that 
he  did  not  know  that  such  clause  was  in  the 
policy ;  (2)  that  such  clause  was  waived  by 
defendant 

The  evidence  on  part  of  plaintiff  was  to 
the  effect  that  the  policy  was  never  actually 
delivered  to  him  or  seen  by  him- until  after 
the  flre ;  that  Mr.  Thomas  Ameker  was  agent 
of  the  defendant  company,  wrote  the  policy 
in  question,  and  he  was  also  connected  with 
the  defendant  the  Banks  &  Wimberly  Com- 
pany; that  the  policy,  by  instructions  of 
plaintiff  and  with  defendant's  consent,  was 
made  payable  to  the  Banks  &  Wimberly  Com- 
pany "as  their  Interest  may  appear,"  because 
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of  the  fact  that  they  held  a  mortgage  on 
the  stock  of  merchandise;  that  plaintiff 
about  28th  October,  1906,  asked  Mr.  Ameker 
for  the  policy,  and  be  said  he  was  busy  then 
and  coald  not  find  It ;  that  plaintiff  made  no 
farther  attempt  to  see  the  policy,  leaving  It 
In  the  hands  of  Ameker  until  after  the  fire. 
The  complaint  alleged  issuance  of  the  pol- 
icy by  defendant  to  plalnUff  after  October  18, 
1906,  whereby  defendant  agreed  to  insure 
plalntUTs  property  "In  accordance  with  the 
stipulations,  schedules,  forms,  terms  and  con- 
ditions of  the  said  Insurance  policy,"  which 
allegation  was  admitted  by  the  answer.  Fur- 
thermore, plaintiff  introduced  in  evldraice  the 
policy,  and  it  contained  the  iron  safe  clause 
in  question.  There  was  no  allegation  of 
fraud,  mlsrepres«itatlon,  or  mistake  in  the 
statement  of  the  terms  of  the  policy.  Under 
these  circumstances  plaintiff  is  conclusirely 
presumed  to  know  that  the  Iron  safe  clause 
was  a  part  of  the  policy  upon  which  he 
sought  recovery.  It  was  therefore  error  to 
submit  to  the  Jury  to  determine  whether 
such  clause  was  a  part  of  the  policy,  in  the 
absence  of  evidence  tending  to  show  waiver 
thereof  by  defendant  at  the  Inception  of  the 
policy.  The  circuit  court  refused  to  Instruct 
the  Jury  that  tbej  could. not  consider  the 
question  of  waiver  of  the  requirements  of 
these  clauses  of  the  policy  because  there  was 
no  evidence  of  such  waiver,  and  we  think 
this  was  error  The  only  evidence  relied  on 
to  show  waiver  is  this:  "Q.  At  the  time 
that  this  insurance  was  taken  out  was  there 
anything  said  about  the  iron  safe?  A.  Yes. 
sir.  Mr.  Ameker  asked  me  If  I  bad  one,  and 
I  told  him  I  did  not  have  one,  and  he  said 
that  would  be  all  right."  If  an  Insurance 
agent  at  the  Inception  of  the  contract  has 
knowledge  of  a  fact  constituting  forfeiture, 
that  knowledge  is  imputed  to  the  company, 
and  the  issuance  of  the  policy  as  a  valid  pol- 
icy estops  the  company  from  asserting  the 
forfeiture.  Oandy  v.  Ins.  Co.,  52  8.  C.  228, 
29  S.  E.  655.  But  the  mere  fact  that  the 
defendant  knew  plaintiff  had  no  Iron  safe  at 
the  Issuance  of  the  policy  Is  entirely  consist- 
ent with  the  Iron  safe  clause.  This  clause 
does  not  make  the  policy  forfeitable  if  the  In- 
sured has  no  iron  safe,  for  it  distinctly  pro- 
vides that  In  case  of  failure  to  keep  the  books 
and  hsventorles  securely  locked  in  a  fire  proof 
safe  at  night  "the  assured  shall  keep  such 
books  and  Inventories  in  some  place  not  ex- 
posed to  a  Are  which  would  destroy  the 
aforesaid  building."  The  insurance  company, 
knowing  that  the  Insured  had  no  safe  at  the 
time  of  the  Insurance,  may  nevertheless  in 
perfect  good  faith  rely  upon  the  stipulation, 
at  least  to  the  extent  that  If  the  insured  did 
not  thereafter  procure  an  iron  safe  he  would 
protect  the  books  and  inventories  as  other- 
wise stipulated  in  the  policy.  There  is  no 
Inconsistency  whatever  between  delivery  of 


the  policy,  as  a  valid  policy,  with  the  Iron 
safe  clause  in  it,  and  knowledge  ct  the  fact 
that  the  insured  then  possessed  no  iron  safe, 
for  such  fact  constituted  no  ground  of  for- 
feiture. Tbe  cases  of  Gandy  v.  Ins.  Co.,  52 
S.  C.  228,  29  S.  E.  855;  Pearlstlne  v.  Ins.  Co., 

74  S.  C.  250.  64  S.  E.  872;  Doyle  v.  Hill,  75 
S.  G.'SeS,  55  S.  E.  446;    Fludd  v.  Ass.  Soc.. 

75  S.  C.  320,  55  S.  E.  762;  Reardon  v.  State 
Mut.  Uf  e  Ins.  Co.,  79  S.  C.  526,  60  S.  E.  1106 ; 
and  kindred  cases — rest  upon  the  view  that, 
if  upon  the  delivery  of  the  policy  the  insurance 
company  knew  of  an  existing  fact  constitut- 
ing ground  of  forfeiture,  the  insurance  com- 
pany Is  estopped. to  set  up  such  fact  against 
the  policy,  or  is  deemed  to  have  waived  for- 
feiture based  upon  such  known  fact  Two 
recent  cases,  Hanklnson  ▼.  Piedmont  Ins. 
Co.,  80  S.  C.  892,  61  S.  B.  906,  and  Plunkett 
V.  Piedmont  Ins.  Co.,  80  S.  O.  407,  61  S.  E. 
893,  are  referred  to  In  McOarty  v.  Piedmont 
Ins.  Co.,  81  S.  C.  159,  62  S.  B.  1,  as  being 
cases  in  which  the  knowledge  of  the  agent 
which  constituted  the  basis  of  waiver  or  es- 
toppel was  as  to  existing  facts  inconsistent 
with  the  delivery  of  tbe  policy  as  a  valid 

■contract,   and  as  falling  with  the  rule  in 
Gaudy's  Case. 

The  Judgment  of  the  circuit  court  should 
be  reversed. 

WOODS,  J.,  concum 

On  Behearing. 

PER  CURIAM.  After  careful  consideration 
of  the  petition  herein,  the  court  is  satisfied  that 
no  material  question  of  law  or  of  fact  has  ei- 
ther been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petitiOD  be 
dismissed,  and  that  the  order  heretofore  grant- 
ed, staying  the  remittitur,  be  revoked. 


BULCKEN  et  al.   v.    RHODE  et  at 

In  re  RHODE. 

(Supreme  Court  of  South  Carolina.     Nov.  16. 
190&) 

1.  LnciTATioN   OF   Actions   (S   144*)  —  Ao- 

KNOWLEDOICENT  OF  DEBT— TlMB. 

A  written  acknowledgment  of  a  firm  debt 
by  two  of  the  partners,  made  after  action 
brought  to  dissolve  the  firm,  and  preaentatioo  of 
the  claim  to  a  master,  and  objecuon  made  that 
it  was  barred  by  limitations,  was  Insufficient 
to  toll  the  statute,  under  Code  Civ.  Proc.  1902. 
I  181,  providing  that  the  acknowledgment  must 
be  in  a  writing,  signed  by  the  party  to  be 
diarged. 

[Ed.  Note.— For  other  cases,  see  Umltation  of 
Actions,  Cent  Dig.  {  616;   Dec.  Dig.  {  144.*] 

2.  LiMFTATiOH  or  Actions  ({  146*)— Book- 
b3:epeb's    Entries— Acknowi.edoi(ent. 

Bookkeeper's  entries  of  credits  for  interest 
payments  on  a  debt  owing  by  the  firm  to  a 
claimant  for  money  loaned,  not  signed  by  any  of 
the  partners,  and  without  any  intent  to  deliver 
the  writing  to  the  creditor,  were  insufficient  to 
toll  the  statute,  under  Code  Civ.  Pioc.  1902,  { 
131,  requiring  a  written  acknowledgment  of  the 
debt  signed  bv  the  party  to  be  charged;  there 
being  no  proof  that  such  entries  were  made  with 
tbe  creditor's  knowledge  and  consent  or  that 
she  accepted  such  credit  as  payments  on  the 


•For  olber  eases  ■••  lam*  toplo  and  ■•otlon  NUHBBR  In  Dm.  A  Am.  Digs.  UOT  to  data,  *  Rvortar  IndaxM 


Digitized  by 


Google 


S.C.) 


AMERICAN  SPINNING  CO.  v.  SOUTHERN  RY.  00. 


787 


note  at  about  the  time  the  indorsements  were 
made. 

[Ed.  Note.— For  other  casea,  aee  Limitation 
of  Action*,  Cent  Dig.  <{  S9S,  596;  Dec.  Dig.  { 

3.  LaOTATIOH     OF     A0TI0N8    ({     144*)  — NBW 

Pbomibs— Patkentb— Ikdobbements. 

Indorsementa  of  intereat  payments,  made  on 
a  note  giyen  for  a  firm  debt  by  one  of  the  part- 
ners after  the  note  bad  been  filed  in  dissolution 
proceedings  as  a  claim  against  the  firm,  trans- 
ferring to  the  note  entries  of  interest  payments 
made  on  the  firm  ledger,  were  insufficient  to  toll 
the  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
AcUons,  Cent.  Dig.  f  616;   Dec.  Dig.  {  144.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Geo.  W.  Gage,  Judge. 

Action  1^  Edward  Bulcken  and  anotlier 
against  D.  Rbode  and  others  for  the  dlsao- 
Intlob  of  the  firm  of  D.  Rhode  &  Co.,  In 
which  Mrs.  A.  R.  Rhode  filed  a  claim  for 
money  loaned  the  firm.  From  an  order  de- 
nying the  claim,  claimant  appeals.    AfiOrmed. 

Simons,  Siegllng  &  Cappelmann  and -Legare 
&  Holman,  for  appellant.  J.  P.  K.  Bryan, 
for  D.  Rhode.  * 

JONES,  J.  This  action  was  commenced 
June  6,  1906^  by  plaintiffs,  two  of  the  part- 
ners of  D.  Rliode  &  Co.,  against  D.  Rhode, 
the  other  cc^artner,  and  certain  creditors  of 
said  firm  for  an  accounting  of  the  property 
of  said  copartnership,  the  appointment  of  a 
receiver,  and  general  relief.  The  case  was 
referred  to  the  master,  and  his  report  was 
affirmed  by  the  circuit  court  The  question 
at  issue  is  whether  there  was  error  in  sus- 
taining the  plea  of  the  statute  of  limitations 
against  the  claim  presented  by  Mrs.  A.  B. 
Rhode.  The  material  facts  are  stated  by  the 
master  in  his  report:  "Among  the  debts  pre- 
sented, in  response  to  the  master's  call  for 
creditors  is  a  claim  of  Mrs.  A.  R.  Rhode  for 
the  sum  of  $4,410,  with  Interest  from  De- 
cemt>er  11,  1905,  which  claim  arose  from 
money  loaned  to  the  firm  of  D.  Rhode  & 
Co.  on  January  10,  1885,  and  is  evidenced  by 
a  note  of  D.  Rhode  ^  Co.  of  that  date  to 
Mrs.  A.  R.  Rhode  for  $3,000,  payable  one  day 
after  date,  with  interest  from  date  at  the 
rate  of  6  per  cent  per  annum.  No  part  of 
the  principal  of  this  sum  has  been  paid, 
and  no  payment  of  any  sort  for  interest  or 
otherwise  has  been  made  upon  the  said  claim 
since  July  17,  1899.  A  ledger  account  with 
Mrs.  A.  R.  Rhode  was,  however,  opened  up- 
on the  books  of  the  firm,  showing  a  balance 
to  her  credit  on  January  1,  1899,  of  $3,270. 
Three  payments  are  charged  against  this  bal- 
ance, viz.,  July  1,  1899,  $50,  July  15,  1899, 
$50,  and  July  17,  1899,  $20,  in  all  $120.  No 
further  payments  in  cash  were  made,  but 
every  six  months  thereafter  the  bookkeeper 
of  D.  Rhode  &  Co.,  under  the  direction  of 
the  firm,  charged  up  the  sum  of  $90  as  inter- 
est on  said  amount  to  the  credit  of  Mrs. 
Rhode.  Upon  the  original  note  in  evidence 
these  entries  are  Indorsed,  but  the  said  in- 
dorsements were  copied  by  Edward  Bulcken, 


one  of  the  partners,  from  the  ledger  since  the 
commencement  of  this  suit  Mr.  Bulcken 
and  Mr.  Wohltman,  two  of  the  partners, 
have  testified  in  this  suit  that  the  debt  of 
Mrs.  Rhode  is  a  Just  one,  and  should  I>e  paid, 
and  have  also  filed  formal  statements  in 
writing  to  that  effect"  We  think  the  appel- 
lant's exceptions  must  be  overruled.  Section 
131,  Code  Civ.  Proc.  1902,  is:  "No  acknowl- 
edgment or  promise  shall  be  sufficient  evi- 
dence of  a  new  or  continuing  contract  where- 
by to  take  the  case  out  of  the  operation  of 
this  title,  unless  the  same  be  contained  in 
some  writing  signed  by  tlie  party  to  be  charg- 
ed thereby;  but  payment  of  any  part  of 
principal  or  Interest  is  equivalent  to  a  prom- 
ise in  writing."  The  acknowledgment  of  the 
debt  by  two  of  the  partners  was  made  on 
March  30,  1907,  after  this  action  was  com- 
menced, and  after  the  presentation  of  the 
claim  before  the  master,  and  objection  made 
that  it  was  barred  by  the  statute.  Under  the 
authority  of  Martin  v.  Jennings,  52  S.  C. 
375,  29  S.  B.  807,  such  acknowledgments  do 
not  come  within  the  statute.  The  entries  of 
the  bookkeeper  upon  the  ledger,  by  the  direc- 
tion of  the  copartnership,  cannot  be  con- 
strued as  a  writing  signed  by  the  party  to  be 
charged  thereby.  There  was  no  actual  sign- 
ing by  the  party  to  be  charged,  and  there 
was  no  attempt  or  intention  to  deliver  such 
writing  to  the  creditor.  Nor  could  the  in- 
dorsements made  on  the  note  by  one  of  the 
copartners  after  the  commencement  of  this 
action,  transferring  to  the  note  entries  made 
on  the  ledger,  operate  to  toll  the  statute. 
It  is  not  disputed  that  the  last  actual  pay- 
ment made  to  Mrs.  Rhode  on  the  claim  or 
note  was  on  July  17,  1899,  more  than  six 
years  t>efore  the  commencement  of  this  ac- 
tion. The  entries  on  the  ledger  crediting 
Mrs.  Rhode's  account  with  payment  of  in- 
terest every  six  months  were  not  shown  to 
have  been  made  with  the  knowledge  and  con- 
sent of  Mrs.  Rhode,  or  that  she  about  the 
time  of  the  entry  accepted  such  credits  as 
payments  upon  the  claim  or  note.  Hence 
such  entries  on  the  debtors'  lxx>ks  cannot  be 
treated  as  payments  falling  within  the  stat- 
ute. The  case  may  seem  hard,  but  the  stat- 
ute is  imperative,  and  it  is  our  duty  to  en- 
force it 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


AMERICAN  SPINNING  CO.  v.  SOUTHERN 
RX.  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

RAII.BOADS  (I  68*)— Right  of  Wat  — Coh- 

VETANCKS  —  OOKSTBUCTION  —  "COHSTBUOT- 
XD,  Run,  AND  OPKBATED." 

A  deed  of  a  railroad  right  of  way  conveyed 
to  the  grantee,  its  successors  and  assigns,  all 
the  land  contained  within  100  feet  in  width  on 
each  side  of  the  track  or  roadway,  measuring 
from  the  center  of  any  portion  of  the  lot  of 
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land  thereinafter  described  through  which  the 
railway  may  be  "constructed,  run,  and  operat- 
ed," to  have  and  to  hold  for  railroad  purposes 
forever,  and  for  no  other,  in  fee  simple.  Held, 
that  the  words  "constructed,  run,  and  operat- 
ed," were  limited  by  what  preceded  them,  so 
that  the  deed  should  be  construed  to  convey  only 
a  right  of  way  through  the  particular  part  of 
the  land  actually  tondbed  by  the  grantee's  main 
line  as  originally  laid  out 

[Ed  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  68.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Cbas.  O.  Dantzler, 
Judge. 

Action  by  the  American  Spinning  Compa- 
ny against  the  Southern  Railway  Company. 
Judgment  for  plalntlif,  and  defendant  ap- 
peals. Affirmed  on  (pinion  of  trial  Judge, 
whidi  is  as  follows: 

"This  action  was  instituted  November  24, 
1906,  for  an  injunction  to  prevent  defendant 
railroad  company  from  entering  on  plalntifTs 
land  to  construct  railway  tracks  without  con- 
demnation proceedings,  and  against  written 
notice  of  plaintiff  forbidding  the  same.  A 
preliminary  restraining  order  was  signed  No- 
vember 24,  1905,  which  also  contained  a  rule 
to  show  cause  why  the  Injunction  should  not 
be  continued  until  final  hearing,  which  was 
done.  The  hearing  was  had  on  the  CMn- 
plaint,  answer,  and  return,  plats  of  the  origi- 
nal location,  and  the  cnriginal  deed  for  rl(^t 
of  way  by  <»te  H.  P.  Hammett 

"The  real  contention  of  the  parties  is  up- 
on the  construction  of  this  deed;  and  the 
effect  of  this  will  be  more  clearly  under- 
stood by  the  following  explanation:  Upon 
the  plat  produced  by  each  of  the  parties  ap- 
pears a  line  marked  'N.  32°  K'  running  from 
a  stone  near  the  Buncombe  road  to  a  stone 
In  front  of  Mill  No.  1.  This  was  formerly 
the  dividing  line  between  the  lands  of  H.  B. 
Hammett  and  Franklin  Coze.  The  plaintiff 
claims  from  H.  P.  Hammett  and  the  defend- 
ant also  claims  its  right  of  way  from  him. 
The  main  line  of  the  railroad  as  located  in 
1872  or  1873,  and  continuously  used  ever 
since,  crosses  the  Buncombe  road  at  the  point 
indicated  on  the  plat,  and  enters  the  Frank- 
lin Coze  property  at  a  point  about  55  feet 
from  the  stone  comer  near  the  Buncombe 
road,  Indicated  on  the  plat  as  a  comer  on 
the  N.  32°  E.  line,  the  dividing  line  between 
Hammett's  and  Coze's.  The  track  proceeds 
upon  a  three-degree  curve  in  a  northeasterly 
direction,  gradually  approaching  the  said  di- 
viding line  until  it  intersects  it  at  a  point 
."iOO  feet  from  the  stone  corner  above  referred 
to.  It  runs  thence  along  said  dividing  line, 
the  center  of  the  track  being  the  same,  for 
a  distance  of  322.3  feet  It  then  leaves  the 
said  line  as  gradually  as  It  approached  the 
same,  and  does  not  touch  plaintiff's  land 
again  until  it  reaches  a  point  where  plaintiff 
owns  land  upon  both  sides  of  the  track,  not 
now  in  controversy.  The  plaintiff  admits 
that  the  defendant  is  entitled  to  100  feet 
right  of  way  from  the  center  of  the  track 


along  that  portion  322.3  feet  In  length  from 
the  point  at  which  the  main  line  first  touches 
the  dividing  line  to  the  point  It  leaves  tbe 
same,  but  it  contends  that  said  claim  is  lim- 
ited to  that  space.  The  defendant  by  ItH 
deed  from  Franklin  Coze  obtained  a  rigbt 
of  way  over  bis  land  of  only  25  feet  upon 
each  side,  measuring  from  the  center  of  tbe 
main  line.  When,  therefore,  tbe  main  line 
entered  the  Coze  lands  at  the  Buncombe 
road,  there  was  a  triangular  piece  of  tbe 
Coze  land  between  the  25-foot  strip  of  rlgbt 
(tf  way  and  the  Hammett  land,  over  wbicb 
the  railway  had  no  claim.  The  same  situa- 
tion was  presented  at  the  other  end  oC  tbe 
dividing  line. 

"The  Hammett  deed  to  as  follows: 

"  'Atlanta  4  Richmond  Air-Line  R.  B.  Co. 
State  of  South  Carolina,  Greenville  County. 
In  consideration  of  the  l>enefit  and  advantage 
to  me  accruing  by  the  construction  of  the 
Atlanta  and  Bidmund  Air  Line  Railway,  aa 
well  as  the  receipt  of  five  dollars,  to  be  paid 
and  also  in  consideration  that  the  said  com- 
pany shall  and  do  'make  and  keep  in  good 
order  sufficient  cattle  guards  on  the  said 
premises  have  this  day  bargained  and  sold, 
and  do  hereby  transfer  and  convey  unto  tbe 
Atlanta  and  Richmond  Air  Line  Railway 
Company,  and  its  successors  and  assigns,  all 
tbe  land  contained  within  100  feet  In  width 
on  each  side  of  the  track  or  roadway  (meas- 
uring from  the  center)  of  any  portion  of  the 
lot  of  land  hereinafter  described,  through 
which  said  railway  may  be  constructed,  run 
and  operated.  The  land  hereby  conveyed  be- 
ing cut  off  and  a  portion  of  a  certain  track 
lying  and  being  in  the  county  and  state  afore- 
said near  the  city  of  Greenville  and  adjoin- 
ing lands  of  Franklin  Coze,  J.  A.  David,  B. 
F.  Perry,  Wm.  Bates  and  others.  To  have 
and  to  hold  said  track  or  parcel  of  land  unto 
said  Atlanta  and  Richmond  Air  Line  Rail- 
way Company  for  railroad  purposes  forever 
and  for  no  other  In  fee  simple.  Witness  my 
hand  and  seal  this  27tb  day  of  May  A.  D. 
1871.  Signed,  sealed,  and  delivered  in  pres- 
ence of  H.  P.  Hammett  [Seal.]  In  presence 
of  W.  K.  Easley,  F.  B.  McBee. 

'"The  State  of  South  Carolina,  Greenville 
County.  Personally  appeared  before  me  W. 
K.  Easley  and  made  oath  that  he  saw  H.  P. 
Hammett  sign,  seal  and  deliver  the  within 
Instrument  for  the  uses  and  purposes  therein 
mentioned  and  that  F.  B.  McBee  was  with 
himself  and  witnessed  the  same.  Sworn  to 
before  me  this  26  day  of  October,  1871.  Wm. 
Bayne,  W.  A.  McDanlel,  C.  C.  P.  Magst 
Ez  Officio.' 

"The  defendant  c<»tend8  that  It  is  entitled 
to  a  right  of  way  over  any  portion  of  the 
land  In  question  within  100  feet  of  the  cen- 
ter of  tbe  main  line  whether  such  portion 
be  actually  touched  by  the  main  line  or  not; 
that  the  deed  does  not  limit  the  terms  'con- 
structed, run,  and  operated'  to  the  laying  of 
a  main  line  simply,  but  necessarily  includes 
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BufiSdent  right  of  way  for  railroad  purpoaeB ; 
and  tliat  tbe  deed  la  In  perpetuity,  the  rail- 
road company  may  at  any  time  after  It  hai 
laid  the  main  line  call  for  such  portion  of  the 
land  as  may  be  needed  for  railroad  purposes. 

"I  am  of  the  opinion  that  the  construction 
claimed  by  the  plaintm  Is  correct,  and  that 
the  deed  means  to  convey  ODly  a  right  of  way 
through  that  particular  part  of  the  land  ac- 
tually touched  by  the  main  line  as  laid  out 
originally;  that  is,  the  portion  through  which 
the  railroad  may  be  constructed,  run,  and  op- 
erated within  the  meaning  of  the  deed. 

"It  is  therefore  ordered  and  adjudged  that 
the  defendant.  Its  agents,  and  serrants  be, 
and  It  Is  hereby,  restrained  and  enjoined 
from  entering  vpoa  any  portion  of  the  plain- 
tlfTs  pr«nl8es  other  than  that  over  which  it 
has  admittedly  a  right  of  way  as  stated 
alMve,  until  the  further  order  of  this  court 

"This  injunction  to  be  of  force  only  upon 
the  execution  by  the  plaintiff  of  a  bond  with 
snflBcient  surety  to  l>e  approved  by  the  cleric 
In  the  sum  of  five  hundred  ($500)  dollars  con- 
ditioned as  required  by  the  statute." 

C!othran,  Dean  ft  Cothran,  for  appellant 
B.  A.  Morgan,  for  respondent 

WOODS,  J.  This  court  adopts  and  aflSrms 
the  decree  of  the  circuit  court 


KNIGHT  V.  UNION  MFG.  &  POWER  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

PLXADina  (8  279*)  —  Suffi.kiibntai.  Petition 

— Eight  to  File. 

An  Older  allowing  plaintiff,  in  an  action 
for  overflowing  land  in  woich  she  owned  an  un- 
divided inter«8t,  to  file  a  supplemental  com- 
plaint, setting  np  partition  proceedings  brought 
and  ended  pending  the  action  without  defend- 
ant's knowledge,  in  which  proceedings  the  land 
mainly  burdened  by  defendant's  easement  grant- 
ed by  plaintiff's  co-tenants  was  allotted  to  plain* 
tiff,  should  be  vacated  as  premature  on  it  ap- 
pearing that  the  partition  judgment  has  been 
opened  to  allow  defendant  to  intervene. 

[E)d.  Note.— For  otlier  cases,  see  Pleading, 
Cent  Dig.  {  837% ;    Dec.  Dig,  {  279.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;   R.  C.  Watts,  Judge. 

Action  by  Sara  Ida  Knight  against  the 
Union  Manufacturing  &  Power  Company. 
From  an  order  allowing  plaintiff  to  file  a 
supplemental  complaint,  defendant  appeals. 
Order  vacated. 

J.  Ashby  Sawyer  and  Wm.  Elliott  Jr.,  for 
appellant  Wallace  &  Barron,  for  respond- 
ent. 

JONES,  J.  This  Is  an  appeal  from  the 
order  of  Judge  Watts  allowing  plaintiff  to 
file  a  supplemental  complaint  In  this  action. 
The  plaintiff  began  suit  against  the  defend- 
ant company  for  damages  alleged  to  have 
resulted  to  her  as  the  owner  of  an  undivided 
fourth  Interest  la  a  tract  of  land  on  Broad 


river.  In  Union  county,  by  the  erection  of  de- 
fendant's dam  across  that  river.  Defendant 
interposed  as  a  defense  that  plaintlfTs  co- 
tenants  had  granted  easement  to  overflow 
said  land.  Pending  this  suit  an  action  by 
the  co-tenants  to  partition  said  land  was  be- 
gun and  ended  Without  the  knowledge  of  the 
defendant  company,  and  partition  was  had 
without  any  regard  to  the  alleged  right  of 
the  defendant  company  as  owner  of  ease- 
ment to  overflow  a  portion  of  said  land,  and 
the  portion  mainly  burdened  by  said  ease- 
ment was  allotted  to  the  plaintiff.  Then 
plaintiff  moved  to  file  supplemental  com- 
plaint setting  forth  the  result  of  the  parti- 
tion proceedings,  and  this  motion  was  resist- 
ed tiy  defendant  company,  and  proceedings 
by  It  were  begun  to  open  such  Judgment  and- 
have  another  partition  with  due  considera- 
tion of  Its  rights. 

The  proper  method  by  which  to  bring  to 
the  attention  of  the  court  facts  occurring 
after  the  Institution  of  the  original  com- 
plaint is  by  supplemental  complaint;  but. 
Inasmuch  as  this  court  in  the  case  of  Ex 
parte  Union  Mfg.  ft  Power  Co.,  In  Re  bue  R. 
Jeter  and  Mary  A.  Jeter,  against  Sara  Ida 
Knight  Just  filed,  has  decided,  to  open  said 
Judgment  in  partition  and  allow  the  defend- 
ant company  to  Intervene  so  as  to  protect  as 
far  as  practicable  its  rights  as  grantee  of  an 
easement  by  two  of  the  co-tenants,  we  deem 
it  proper  to  set  aside  the  order  allowing  the 
supplemental  complaint  as  premature  until 
the  final  determination  of  the  partition  pro- 
ceedings, at  which  time  such  supplemental 
proceedings  as  may  be  neceessary  In  this 
case  may  be  allowed. 

The  order  appealed  from  is  therefore  set 
aside. 


SMITH  V.  LURTT. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
19,  1908.) 

1.  ApPEAt  AND  BBKOB  (J  1076*)— ASSIGNMENT 

OF  Erbob— Abandonment. 

Error  assigned  in  refusing  to  permit  flHng 
of  an  amended  answer  is  properly  abandoned, 
on  plaintiff  conceding  the  sufficiency  of  the  orig- 
inal answer  to  put  in  issue  the  matter  sought  to 
be  raised  by  the  amendment. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4253 ;    Dec.  Dig.  J  1075.*] 

2.  Lost  Instbuments  (S  8*)— Establishment 
— Proof— EssENTrAL. 

To  establish  a  lost  instrument  as  a  muni- 
ment of  title,  there  must  be  conclosiye  proof  of 
its  former  existence,  loss,  and  contents. 

[EM.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  8  17;    Dec.  Dig.  8  8.*] 

8.  Lost  Instbitments  (8  8*)— Ebtabushicent 

—Evidence— SUFriciENCT. 

Evidence  in  a  suit  to  establish  a  lost  deed 
held  to  sliow  that  defendant  conveyed  to  his 
wife  Rind  claimed  by  her  and  that  the  deed  watt 
lost  or  destroyed. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent.  Dig.  (  17;    Dec.  Dig.  8  a*]  • 
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4.  WlTimSSEB    (g   144*)— <30IIFETZN0T  — Deob- 

DENT's  Wrra. 

Decedent's  wife,  on  suing  to  establisti  loss 
or.  destruction  of  a  deed  whereby  he  conveyed 
to  her  land  claimed  by  his  devisee,  was  an  incom- 
Iietent  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  {  039 ;   Dec.  Dig.  |  144.*] 

6.  Lost  InsTsmiKNTs  (S  8*) — Pboof  ot  Lobs- 
Requisites. 

Where  the  former  existence  and  contents 
of  an  alleged  lost  paper  have  been  clearly  prov- 
ed, and  there  is  no  suggestion  that  the  iterson 
seeking  to  establish  it  could  have  any  motive  in 
alleging  its  loss,  the  seme  high  degree  of  proof 
of  the  loss  should  not  be  required  as  whet*  a 
motive  api>ears. 

[13d.  Note.— For  other  cases,  see  Lost  Instm- 
ments,  Cent  Dig.  t  17;   Dec.  Dig.  |  &•] 

Appeal  from  Circuit  Oourt,  Rockingham 
Comity.  • 

Suit  by  Mrs.  Annie  S.  Lmrty  against  Susie 
SmttiL  From  a  decree  for  complainant,  de- 
fendant appeals.    Affirmed. 

D.  O.  Dechert  and  B.  B.  Crawford,  for 
appellant  Slpe  &  Harris  and  Conrad  Be 
Conrad,  for  appellee. 

BUCHANAN,  J.  The  object  of  this  suit, 
-which  was  brought  by  Mrs.  Annie  S.  Lurty, 
the  appellee,  against  Miss  Susie  Smith,  the 
appellant,  Is  to  set  up  a  deed  alleged  to  have 
been  executed  and  delivered  to  the  appellee 
and  afterwards  lost,  purloined,  or  destroyed. 

Upon  the  hearing  of  the  cause,  there  was 
a  decree  in  favor  of  the  complainant,  grant- 
ing her  the  relief  prayed  for.  To  that  de- 
cree this  appeal  was  allowed. 

The  error  assigned  in  the  petition  for  ap- 
peal to  the  action  of  the  court  in  refusing 
to  permit  the  appellant  to  file  an  amended 
answer,  to  more  clearly  deny  the  loss  or 
destruction  of  the  alleged  deed,  was  properly 
abandoned,  since  the  appellee  concedes  that 
the  original  answer  was  sufficient  to  put  that 
question  In  issue. 

The  other  assignments  of  error  involve  but 
one  question,  and  that  is  whether  or  not 
the  case  made  by  the  pleadings  and  proof 
entitled  the  appellee  to  the  relief  prayed  for 
and  granted. 

It  appears  that  Wkrren  8.  Lurty,  under 
whom  both  parties  claim,  intermarried  with 
the  appellee  in  December,  1888,  and  died  in 
February,  1906,  leaving  a  will  in  which  the 
appellant  was  his  chief  devisee  and  legatee. 
The  appellant  claims  the  land  in  controversy 
under  that  will,  and  it  is  conceded  that  she  la 
entitled  to  it  unless  the  appellee  became  the 
owner  of  It  under  the  deed  which  is  sought 
to  be  set  up  in  this  case. 

Courts  of  equity,  In  exercising  their  Juris- 
diction to  set  up  a  lost  instrument  \fhlch  is 
to  constitute  a  muniment  of  title,  require 
strong  and  conclusive  proof  of  its  former  ex- 
istmce,  its  loss,  and  its  contents.  Thomas 
V.  Ribble,  24  S.  B.  241,  2  Va.  Dec.  321;  Bar- 
ley V.  Byrd.  95  Ya.  S16,  325,  28  S.  E.  329; 
Carter  v.  Wood,  108  Va.  68,  71,  48  S.  E.  653. 


The  evidence  relied  on  to  sbow  the  exist- 
ence of  the  alleged  conveyance  consists  of  let- 
ters from  Warxffli  S.  Lurty  to  the  appellee 
before  their  marriage,  the  testimony  of  the 
scrivener,  who  it  Is  claimed  prepared  the  deed, 
and  the  admissions  of  Capt  Lurty  to  third 
parties  that  he  had  given  the  land  to  hor. 

A  few  months  prior  to  Capt  Lurty's  mar- 
riage with  the  appellee,  whose  maiden  name 
was  Shepxmrd,  he  wrote  to  her,  in  anticipa- 
tion of  their  approaching  mairiage,  letters 
which  contained,  among  other  things,  the  fol- 
lowing statements  in  reference  to  the  execu- 
tion of  a  deed  to  her: 

In  one  he  writes:  "I  will  look  tibia  morning 
to  see  If  I  can  find  enough  data  in  the  clerk's 
office  to  make  you  a  deed  for  ali  the  broad 
acres  of  St  Maur.    •    •    • " 

In  anothOT  he  writes:  "On  Saturday  I 
went  to  the  clerk's  office,  and  after  a  long 
and  laborious  seardi  I  found  and  copied  all 
the  data  necessary  to  make  yon  a  deed.  This 
with  the  interlocks,  wlilch  must  remain  under 
your  control,  gives  you  possession  of  alKrat 
6,000  acres  of  land,  and  you  own  at  least 
800  acres  of  the  best  land  on  Dry  river. 
•  *  •  Monday  I  employed  Dr.  Points  to 
help  me  write  your  deed.  I  dictated  and  he 
wrote.  •  •  •  You  can  send  it  to  Mr. 
J.  S.  Messerley,  Clerk  Co.  Court  Rockingham 
Co.,  Harrisonburg,  Virginia,  and  tell  him  to 
record  it  Tell  blm,  In  estimating  the  tax  to 
be  paid,  he  can  look  at  the  assessor's  book 
for  that  Dlst  •  •  *  •  It  Is  Intended  as  a 
bridal  gift  •  •  •  Latest  Ton  see  I 
have  acknowledged  and  stamped  your 
deed.    ♦    •    *" 

In  another  he  says:  "By  this  time  you  are 
reading  your  deed  of  my  gift  to  your  manor, 
absolutely  your  own.  No  partners,  no  Joint 
owners,  nor  survivors;  a  great  mountain  range, 
with  none  to  divide  or  Interfere.  •  •  • 
I  only  employ  Dr.  P.  because  he  was  a  splen- 
did amanuensis,  and  It  is  hard  to  nm  tbe 
metes  and  bounds  without  some  one  to  call 
them  out  •  •  •  You  have  as  good  a  deed 
as  the  mind  of  man  ever  devised.  I  am  able 
to  give  it  without  impairing  my  estate.  It 
is  valuable.  I  owe  all  to  you.  I  know  it 
ought  to  make  you  very  happy.  Tou  must 
do  just  as  yon  please  about  the  time  of  re- 
cording It    The  $1  stamp  is  the  war  tax." 

In  a  letter  of  a  later  date  he  writes:  '•Well, 
now  yon  have  the  highest  proofs  in  your 
hand:  My  letter,  full  of  fervent  love  and 
demands  that  you  should  marry  me.  The 
gift  of  the  manor  of  St  Maur — not  a  mere 
promise,  but  the  full  and  complete  deed  in 
every  particular — ^is  enough  to  convince  any 
one  who  knows  me  I  am  seriously  in  earnest 
and  want  yon  no  longer  to  doubt,  tar  lu 
doubts  you  show  a  lack  of  resolute  love,  con- 
fiding in  me  and  my  truth." 

Dr.  Points,  who  is  referred  to  in  these 
letters  as  aiding  In  the  iveparatlon  of  a  deed 
conveying  tbe  lands  known  as  St  Maur  to 
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the  appellee,  testified  that  he  had  studied 
and  practiced  law,  and  had  been  connected 
with  the  federal  and  state  courts  as  clerk 
and  commlBsioner;  that  in  the  summer  or 
early  fall  of  the  year  1898  Capt  liurty,  whom 
be  had  known  since  1871,  told  him  that  he 
wished  to  convey  his  mountain  land  to  Miss 
Annie  B.  Sheppard,  and  requested  the  wit- 
ness to  go  to  the  clerk's  office  with  and  as- 
sist him  in  getting  vp  the  necessary  data 
to  make  the  deed;  that  he  did  so,  and  after 
getting  the  data  from  the  clerk's  office  he* 
returned  to  Capt  Lurty's  office  and  wrote  a 
deed  conveying  the  land  up  at  St  Maur  to 
Miss  Sheppard;  that  he.  did  not  remember 
the  character  of  said  lands,  except  that  there 
was  a  considerable  acreage  in  one  of  the 
tracts  and  a  much  smaller  number  of  acres 
In  the  othw,  and  that  the  metes  and  bounds 
of  the  two  tracts  were  stated  In  the  deed, 
and,  as  usual,  the  soturce  from  which  the 
title  was  derived. 

James  W.  Cochran  testified  that  be  was  an 
Iqtlmate  personal  and  political  friend  of 
Capt  Lnrty;  that  Capt  Lurty  frequently 
visited  his  shop,  and  had  talked  with  him 
several  times  about  the  mountain  farm,  St 
Maur,  and  that  it  belonged  to  his  wife,  and 
in  one  of  their  conversations  Capt  Lurty 
bad  told  him  that  he  bad  Iieen  offered  a  very 
high  price  for  it  so  high  that  witness  asked 
him  if  he  was  not  going  to  sell  it  and  Capt 
Lurty  replied  he  could  not  sell  it,  as  he  had 
given  It  to  his  wife.  This  was  while  he  and 
his  wife  were  on  friendly  terms. 

Dr.  Harris,  a  brother-in-law  of  Capt.  Lur- 
ty, testified  that  In  a  conversation  with  him 
Capt.  Lurty  told  him  that  the  farm  Imown 
as  St  Jdaur  was  the  appellee's  property. 

A  nephew  of  the  appellee  also  testified  that 
Capt  Lurty  had  told  him,  and  that  he  had 
heard  Capt  Lurty  state,  both  before  and 
after  his  marriage  with  the  appellee,  that  be 
had  given  her  a  deed  for  his  "mountain 
farm."  As  this  witness  was  only  11  years 
of  age  at  the  date  of  Capt  Lurty's  marriage 
with  the  appellee,  and  did  not  as  he  admits, 
then  Imow  what  a  deed  was,  not  much  weight 
can  be  given  to  his  deposition,  taken  many 
years  afterwards.  But  the  other  evidence 
referred  to  above  can  leave  no  reasonable 
doubt  upon  the  mind  that  Capt  Lurty  did 
execute,  acknowledge,  and  deliver  to  the  ap- 
pellee, prior  to  their  marriage,  a  conveyance 
of  land. 

The  next  question  Is:  What  land  passed 
by  the  deed? 

It  clearly  appears  that  the  land  so  convey- 
ed was  situated  on  Dry  river;  that  it  was 
sometimes  Imown  as  the  "mountain  farm," 
and  sometimes  as  "St  Maur" ;  that  the  deed 
embraced  all  the  land  known  as  St  Maur. 
It  is  described  in  the  conveyance  by  which 
Capt  Lurty  acquired  title  to  it  as  consisting 
of  two  parcels — one  supposed  to  contain  632 
acres,  more  or  less,  and  the  other  67  acres, 
more  or  less.  That  conveyance  refers  to  the 
deed  by  wblcb  his  grantor  acquired  title  to 


the  land  tor  a  more  perfect  description  of  It, 
and  in  that  deed  the  courses  and  distances 
are  given. 

Dr.  Points  testified  that  the  deed  which  he 
prepared  at  Capt  Lurty's  request,  in  which 
the  appellee  was  the  grantee,  described  the 
land  as  consisting  of  two  parcels,  one  of  a 
considerable  acreage  and  the  other  much 
smaller;  that  the  metes  and  bounds  were 
stated  In  the  deed,  and  also  the  source  from 
which  the  title  was  acquired.  There  Is  no 
pretense  that  Capt  Lurty  ever  owned  any 
laud  on  Dry  river,  or  in  that  portion  of  the 
county,  other  than  that  known  as  St  Maur. 

In  one  of  Capt  Lurty's  letters  to  the  ap- 
pellee he  refers  to  the  boundary  of  land  which 
he  proposed  to  convey  to  her  as  containing, 
including  interlocks,  6,000  acres,  of  which  he 
writes  she  will  own  at  least  800  acres.  This 
statement  it  is  insisted,  shows  that  the  land 
conveyed  by  him  to  the  appellee  is  not  the 
same  as  that  claimed  by  lier  and  described  in 
her  pleadings. 

In  the  deed  to  Capt  Lurty's  grantors  (New- 
man and  wife)  there  is  a  statement  which 
shows  that  the  iMundary  conveyed  did  or 
might  conflict  with  other  titles.  Capt  Lur- 
ty may  have  had  this  in  mind  when  be  refer- 
red to  the  interlocks  In  his  letter ;  but  what- 
ever may  have  been  his  view  as  to  the  num- 
ber of  acres  In  the  iMundary,  including  the 
Interlocks,  it  clearly  appears  that  the  land 
which  he  conveyed  and  intended  to  convey 
to  the  appellee  was  the  land  acquired  from 
Newman  and  wife,  and  known  as  St  Maur. 

The  remaining  question  to  be  considered  is 
whether  or  not  the  loss  or  destruction  of  the 
deed  from  Capt  Lurty  to  the  appellee  was 
satisfactorily  shown. 

There  is  no  direct  evidence  that  the  deed 
was  lost  or  destroyed.  The  appellee  was  an 
incompetent  witness.  There  is  nothing  In 
the  record  to  suggest  that  she  could  have  any 
object  in  secreting  or  destroying  it,  or  in  hav- 
ing a  deed  conveying  different  land  or  a 
greater  interest  set  up  in  its  place.  The 
deed,  as  clearly  appears  from  the  letters  of 
Capt  Lurty,  who  was  a  lawyer,  was  a  con- 
veyance of  the  whole  of  the  land  Imown  as 
St  Maur,  in  fee  simple.  In  one  of  his  let- 
ters he  writes:  "By  this  time  I  hope  you  are 
reading  your  deed  of  my  gift  to  your  manor, 
absolutely  your  own.  No  partners,  no  Joint 
owners,  nor  survivors;  a  great  mountain 
range,  with  none  to  divide  or  interfere.  •  •  • 
It  is  yours  without  let  or  hindrance.  •  •  • 
Tou  have  as  good  a  deed  as  the  mind  of  man 
ever  devised."  In  another,  referring  to  the 
cliaracter  of  the  gift,  he  writes:  "It  is  "the 
manor  of  St  Maur,  not  a  mere  promise,  but 
a  full  and  complete  deed  in  every  particu- 
lar.   •    •    •" 

Generally  the  loss  of  an  instrument  can 
only  be  established  by  circumstantial  evi- 
dence. Wtiere  the  existence  and  contents  of 
an  alleged  lost  paper  have  been  clearly  prov- 
ed, and  there  Is  nothing  in  the  facts  and  cir- 
cumstances of  the  case  to  suggest  that  the 


Digitized  by 


Google 


792 


62  SOUTHEASTERN  REPOBTEB. 


(V«. 


party  seeking  to  have  It  set  nit  could  have 
any  motive  or  object  In  alleging  Its  loss,  the 
same  high  degree  of  proof  as  to  Its  loss  ongbt 
not  to  be  required  as  where  this  Is  not  the 
case.  The  degree  of  proof  of  the  loss  de- 
pends upon  the  circumstances  of  the  partlcn- 
lar  case,  and  the  rule  should  be  so  applied  as 
to  promote  the  ends  of  Justice  and  carefully 
guard  against  fraud  and  Imposition.  The 
rule  only  requires  that  Its  loss  shall  be  es- 
tablished with  reasonable  certainty  in  a  case 
like  this. 

The  facts  and  circumstances  relied  on  in 
this  case  to  show  the  loss  of  the  deed  relate 
to  or  grow  out  of  the  unhappy  differences 
which  existed  between  Capt  Lurty  and  his 
wife  during  the  last  two  years  of  his  life, 
during  which  time  the  appellant  was  his 
housekeeper  and  nurse,  and  his  wife,  for 
causes  real  or  Imaginary,  refused  to  reside 
with  him.  It  would  senre  no  good  purpose 
to  discuss  In  detail  these  facts  and  circum- 
stances; but  It  is  sufficient  to  say  that  it  Is 
impossible  to  read  the  record  in  the  case 
without  being  fully  convinced,  not  only  that 
the  deed  sought  to  be  set  up  was  executed 
and  delivered  by  Capt  Lurty  to  the  appellee, 
conveying  the  land  claimed  by  her  and  de- 
scribed In  her  bill,  but  that  the  deed  had 
been  lost  or  destroyed. 

We  are  of  opinion,  therefore,  that  there  Is 
no  error  in  the  decree  complained  of,  and 
that  It  should  be  affirmed. 

Affirmed. 


REED  et  al.   v.   REED  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov 
:9,  190S.) 

1.  Contracts  (|  02*)—PAaTiKS— Mental  Ca- 

PACITT— SCFFICIENCT. 

One  who  had  been  discharged  from  an  in- 
sane asylum  as  "improved,"  and  who  thereaft- 
er l>etween  insane  intervals,^  lasting  from  two 
days  to  two  weeks^  was  quiet  and  inoffensive, 
and  worked  with  efficiency,  read,  voted,  and  was 
re^rded  as  having  sufficient  mental  capacity  to 
deed,  had  snfGcient  capacity  during  a  lucid  in- 
terval to  contract  with  hia  sister  to  give  her 
his  property  in  consideration  of  care  for  him. 

[Ei.   Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  t  418;   Dec.  Dig.  (  82.*] 

2.  Fbattds,    Statute   of   (8   125*)  —  Pabol 
Agreement  to  Convey— Cebtaintt. 

An  agreement  by  decedent  that  he  would 
give  bis  idster  all  his  property,  excepting  certain 
bonds,  if  she  would  provide  him  a  home  for  life 
and  care  for  him,  and  if  he  should  not  be  re- 
turned to  an  Insane  asylum,  was  sufficiently 
definite,  within  the  rule  that  parol  agreements 
to  sell  land  and  can  only  be  enforced  when  defi- 
nite. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  f  276;   Dec.  Dig.  {  125.*] 

8.  Fbauds,    Statdtb   of   (t   129*)  —  Paboi. 
Agbkement  to  Convey— BviDENCB—SuFFi- 

CIENOT. 

Evidence  held  to  show  that  defendant's  acts 
in  caring  for  decedent  were  done  pursuant  to 
decedent^  parol  agreement  to  give  her  his  prop- 


erty, within  the  mie  governing  enforcement  of 
pariri  agreements  to  sell  land. 

[Ed.  Note.— For  other  cases,  see  Fraadt,  Stat- 
ute of.  Cent  Dig.  H  2S7,  2a»;    Dec.  Dig.  | 

4.  Fbattdb,    Statutk  or  Q  129*)  —  Paboi, 

AOBEEICENT  to  COMTBT— SqUITIKS. 

Evidence  AeU  to  show  that  decedent's  jMrd 
agreement  to  give  Us  proper^  to  hia  sister  in 
consideration  of  his  care  had  been  so  far  execut- 
ed by  her  that  a  refusal  of  fall  execution  would 
operate  a  fraud  upon  her. 

[Eld.  Note.— For  other  cases,  see  Frauds,  Stat- 
tite  of,  Cent  Dig.  H  287.  289;  Dec  big.  I 
129.*] 

Appeal  from  Clrcnlt  Court,  Bodcbridge 
County. 

Bill  by  J.  H.  Beed  and  odiers  against  In- 
diana Beed  and  another.  From  a  decree 
for  defendant  Indiana  Beed  on  her  crosa-bill, 
complainants  appeal.    Affirmed. 

TImberlake  &  Nelson,  for  appellanta. 
Moore  Si  Moore  and  Greenlee  D.  Letdier,  for 
appellees. 

KEITH,  P.  J.  H.  Beed  and  others,  claim- 
ing to  be  heirs  at  law  of  Alexander  Beed, 
deceased,  filed  their  bill  in  the  circuit  court 
of  Rockbridge  county,  in  which  they  state 
that  Alexander  Beed  died  seised  and  pos- 
sessed of  sundry  personal  and  real  estate. 
The  real  estate  consisted  of  an  undivided 
five-eighths  interest  in  a  tract  of  land  con- 
taining about  85  acres,  the  other  three- 
eighths  interest  being  owned  by  his  sister, 
Indiana  Beed,  and  the  personal  estate 
amounted  to  1373.29.  The  object  of  the  bill 
was  to  have  a  partition  of  the  real  estate  and 
a  distribution  of  the  personal  estate  among 
those  entitled  thereto.  Indiana  Beed,  a  sister 
of  Alexander  Beed,  and  Thomas  A.  Sterrett 
bis  administrator,  were  made  parties  defend: 
ant . 

Indiana  Reed  filed  an  answer  and  cross- 
bill, in  which  she  states  that  her  brother. 
Alexander,  was  in  April.  1886,  adjudged  a 
lunatic  and  admitted  to  tlie  lunatic  asyliun 
at  Staunton,  Va.;  that  be  soon  recovered  his 
mind,  and  wrote  to  her  most  earnest  letters, 
and  made  urgent  appeals  to  her  and  to  bis 
brothers  to  get  him  released,  that  he  was  In 
a  most  distressed  condition  by  reason  of  Ills 
surroundings;  that  respondent  went  to  see 
him,  and  he  renewed  his  appeals  In  person, 
and  agreed  that  if  she  would  get  htm  out  of 
the  asylum,  take  him  home  with  her,  furnish 
him  a  living  the  rest  of  his  life,  and  take 
care  of  him,  he  would  give  her  all  of  bis 
property,  real  and  personal ;  that  she  finally 
agreed  to  accept  his  offer,  and  in  company 
with  her  brother  Hezeklah  went  to  Staunton, 
and  brought  her  brother  Alexander  home 
with  her ;  that  upon  his  return  he  was  over- 
Joyed,  saying  that  he  believed  he  would  have 
died,  had  he  remained  longer  at  the  asylum, 
and  repeated  the  bargain  which  he  had  there- 
tofore made,  and  she  agreed  with  him  that 
she  would  never  let  him  be  taken  btick,  and 


*For  other  ouM  saa  same  topic  and  laaUon  NUMBBR  In  Dae.  *  Am.  Diss.  1907  to  data,  ft  Rapoztar  Indezaa 

Digitized  by  VjOOQIC 


Va.) 


REED  V.  REED. 


793 


would  take  care  of  blm  the  remainder  of  his 
life;  tbat  she  would  not  bare  made  this 
agreement  mider  any  drcnmstances  with  a 
stranger,  aa  she  did  not  consider  all  the  prop- 
erty he  had,  real  and  personal,  In  any  way 
equivalent  In  value  to  the  trouble  and  care 
that  his  condition  promised  to  Impose  upon 
her,  but  as  a  sister  she  with  pleasure  agreed 
to  and  accepted  the  pr(^)osltion  made  by  her 
brother,  and  from  that  day  to  the  day  of  his 
death  she  faithfully  carried  out  the  same, 
giving  him  every  attrition  and  furnishing 
him  every  comfort  that  her  humble  means 
and  the  property  received  from  him  permit- 
ted. The  answer  further  avers  that,  after 
she  had  acquired  title  to  the  real  and  person- 
al property  of  Alexander  Reed,  she  fully 
carried  out  and  performed  said  agreement 
on  her  part,  and  held  full,  entire,  and  ex- 
clusive possession  of  the  property,  real  and 
personal,  in  all  respects  as  her  own,  and  the 
same  was  thereafter  regarded  as  hers  by 
Alexander  Reed  and  all  cognizant  of  the 
facta;  that,  being  hers,  she  repaired  the 
house  and  the  outhouses,  bam,  and  stable, 
and  made  various  new  and  permanent  im- 
provements, both  to  the  buildings,  fences,  and 
the  land,  and  did  and  caused  to  be  done  a 
great  amount  of  advantageously  directed 
and  beneficial  labor  thereon.  In  which  im- 
provements the  little  work  done  by  Alex- 
ander Reed  was  not  efCectlve  and  contributed 
little.  If  anything. 

The  cross-bill  avers  that  the  contract  was 
made  between  respondent  and  her  brother 
when  he  was  clothed  in  bis  right  reason  and 
In  law  able  and  competent  to  contract,  and 
when  he  thoroughly  understood  the  nature 
of  the  contract  and  Its  effect  The  cross-bill 
then  goes  on  to  detail  with  much  particular- 
ity the  services  rendered  by  respondent  to 
her  brother,  his  frequent  attacks  of  insan- 
ity, when  he  would  have  to  be  chained  to  the 
floor  to  prevent  his  doing  Injury  to  himself 
and  others;  the  watchful  care  with  which 
she  soothed  him  during  the  night,  going 
scores  of  times  to  talk  with  him,  adjust  his 
bcdclothlng,  and  render  to  him  the  unremit- 
ting attention  which  would  be  required  by  a 
child.  These  attacks  would  last  sometimes 
for  days,  weeks,  and  even  months,  after 
which  he  would  recover  his  mind,  and  for  in- 
tervals of  longer  or  shorter  duration  be  per- 
fectly sane. 

The  plaintiffs  answered  this  cross-bill,  and 
by  their  answer  put  all  of  Its  material  al- 
legations In  issue.  The  case  was  referred 
to  a  commissioner,  to  ascertain  what  personaf 
property  Alexander  Reed  died  possessed  of 
and  its  value;  what  real  estate  he  died  pos- 
sessed of  and  its  value;  what  contract  was 
made  between  Alexander  Reed  and  Indiana 
Reed,  and  whether  the  same  was  legal  and 
enforceable,  and  the  value  of  her  services; 
and  a  statement  of  the  property  taken  by 
Tbos.  A.  Sterrett,  administrator,  and  the 
proceeds  therefrom,  to  whom  it  belonged, 


and  the  proper  distribution  of  said  proceeds 
and  the  costs. 

In  answer  to  these  interrogatories,  the 
commissioner  made  an  excellent  report.  In 
which  the  facts  are  stated  so  clearly  that 
we  cannot  do  better  than  to  reproduce  it  in 
substance. 

Dealing  first  with  the  mortal  capacity  of 
Alexander  Reed  to  make  the  contract,  the 
report  states  that  Alexander  Reed  had  been 
dangerously  Insane  when  committed  to  the 
asylum  in  April,  188B;  that  he  was  discharg- 
ed as  "Improved"  In  December  of  that  year 
and  that  during  all  the  rest  of  his  life  he  was 
subject  to  frequent  epileptic  fits  of  more  or 
less  severity;  that  these  attacks  would  last 
from  two  or  three  days  to  sometimes  as  long 
as  two  weeks.  He  seemed  during  the  inter- 
vals between  the  insane  spells  to  have  beem 
quiet  and  Inoffensive,  to  have  worked  about 
the  farm  with  a  considerable  degree  of  reg- 
ularity and  efficiency,  to  have  gone  to  the 
post  office  and  blacksmith  shop,  and  to  have 
been  fond  of  reading  and  Interested  in  re- 
ligions and  political  questions;  tbat  he  voted 
regularly,  without  his  vote  ever  being  chal- 
lenged, although  he  voted  at  a  close  precinct; 
that  he  was  regarded  as  having  sufficient 
mental  capacity  to  make  a  deed,  he  together 
with  Indiana  Reed  and  James  H.  Reed  and 
wife  having  made  a  deed  to  Mary  Hunter 
Reed  on  February  16,  1892,  conveying  to 
said  grantee  his  interest  In  a  tract  of  68  acres 
and  6  poles  whldi  was  inherited  from  his 
father;  that  a  number  of  witnesses,  who 
knew  him  well  and  were  In  the  babit  of 
working  with  him,  testified  that  during  the 
Intervals  between  these  insane  spells  bis 
mind  was  all  right  and  he  knew  what  he 
was  doing. 

From  this  evidence  the  commissioner  de- 
duced the  conclusion  that  a  man  who  could 
perform  the  ordinary  duties  of  life  would 
be  capable,  during  the  periods  when  he  was 
free  from  insanity,  of  making  a  contract  in- 
volving the  disposition  of  his  property. 

The  commissioner  then  proceeds  to  inquire 
whether  or  not  the  contract  made  with  his 
sister  was  such  as  to  remove  the  case  from 
the  operation  of  the  statute  of  frauds,  refer- 
ring to  Wright  V.  Packet,  22  Grat  370,  and 
Plunkett  V.  Bryant,  101  Va.  818,  45  S.  E.  742, 
where  the  principles  upon  which  a  court  of 
equity  will  enforce  a  parol  agreement  for 
the  sale  of  land  are  stated  as  follows: 

"(1)  The  parol  agreement  relied  on  must 
be  certain  and  definite  in  Its  terms. 

"(2)  The  acts  proved  in  part  performance 
must  refer  to,  result  from,  or  be  made  in 
pursuance  of  the  agreement  proved. 

"(3)  The  agreement  must  have  been  so  far 
executed  that  a  refusal  of  full  execution 
would  operate  a  fraud  upon  the  party,  and 
place  him  in  a  situation  which  does  not  lie 
in  compensation." 

We  will  not  follow  the  commissioner  In 
his  criticism  of  the  evidence  of  the  several 
witnesses  examined.    It  seems  to  us  that  the 
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condnsioii  reached  Is  supported  by  the  tes- 
timony, and  that  a  certain  and  definite  con- 
tract has  been  proved  In  this  case.  No  con- 
tract coDid  be  more  precise  and  definite  In 
its  terms  than  that  which  Is  stated  in  the 
crosB-bUI.  The  claim  of  appellee  is  that  her 
brother.  In  order  to  secure  his  release  from 
the  asylum  and  a  home  In  which  to  live  In 
comfort,  proposed  that  he  should  give  to 
her  all  of  his  property  of  every  description, 
real  and  personal,  upon  the  consideration 
that  she  would  provide  him  with  a  home  dur- 
ing his  life,  provide  and  care  for  him,  and 
that  he  should  not  be  returned  to  the  asylum. 
The  cross-bill  states,  it  is  true,  that  certain 
bonds  due  to  Alexander  Reed  were  excepted 
from  this  agreement;  but  that  circumstance 
does  not,  we  think,  affect  the  certainty  of  the 
contract  It  only  diminishes  the  considera- 
tion which  he  was  to  pay  for  the  services 
which  were  to  be  rendered  to  him. 

Referring  to  the  second  principle  upon 
which  a  parol  agreement  for  the  sale  of  land 
will  be  enforced — that  the  acts  proved  in 
part  performance  must  be  in  pursuance  of 
the  agreement  proved — ^the  report  states  that 
the  only  reasonable  explauation  that  can  be 
made  of  the  sister's  taking  the  brother  from 
the  asylum  and  keeping  him  at  home  Is  that 
she  did  it  at  his  request  and  pursuant  to 
some  agreement  made  with  him;  that  it  18 
hardly  conceivable  that  she  would  as  a  mere 
volunteer  assume  the  burden  and  danger  of 
caring  for  a  man,  even  though  her  brother, 
who  was  subject  to  such  horrible  and  dan- 
gerous spells  of  insanity  as  this  man  had; 
but  that  she  was  Inspired  to  a  large  degree 
by  her  sisterly  affection  for  her  brother  In 
the  care  that  she  gave  him,  as  the  little 
property  he  had  was  very  poor  compensation 
for  the  services  rendered  to  him.  The  com- 
missioner concludes,  therefore,  upon  the  evi- 
dence, that  the  acts  proved  were  done  in  pur- 
suance of  the  agreement  which  had  been  en- 
tered into. 

Coming,  then,  to  the  third  requirement — 
that  the  refusal  of  full  execution  would  op- 
erate a  fraud  niton  the  party  and  place  her 
in  a  situation  which  does  not  He  In  compen- 
sation— the  report  shows  that  Miss  Indiana 
Reed,  who  is  now  quite  an  old  woman,  has 
spent  18V&  years  of  her  life  in  caring  for 
her  afflicted  brother;  that  he  had  insane 
spells  several  times  durlQg  a  year,  which 
would  sometimes  last  for  several  weeks; 
that  he  would  have  to  be  handcuffed  and 
chained  to  the  floor,  and  bis  condition  was 
at  such  times  horrible  and  repulsive,  and  the 
entire  burden  of  feeding,  washing,  and  car- 
ing for  him  fell  upon  his  sister;  that  none 
of  his  other  relatives  except  his  brother  H. 
3.  Reed,  who  died  some  time  prior  to  Alexan- 
der, gave  lier  any  assistance  in  caring  for 
htm  during  these  spells.  The  report  states 
that  it  was  claimed  by  defendants'  counsel 
that  Alexander  Reed  was  an  industrious  and 
efficient  laborer  on  the  farm,  and  that  his 
labor  was  worth  the  care  and  attention  be- 


stowed upon  him;  but  the  oommissioner  was 
of  opinion  that  It  was  Immaterial  whether 
he  was  an  e£aclrat  or  an  Inefficient  laborer, 
as  what  he  could  have  done  during  his  lucid 
Intervals  would  have  been  insufficient  com- 
pensation for  the  care  rendered  to  him  dur- 
ing his  insane  spells. 

The  conclusion  of  the  commissioner  Is  that 
the  contract  between  the  parties  has  been 
proven  with  certainty,  and  that  it  should  be 
enforced,  those  who  are  resisting  its  enforce- 
ment having  stood  by  for  more  than  16  years 
without  raising  a  finger  to  aid  this  sister, 
who  has  borne  the  whole  burden  and  danger 
of  caring  for  her  afflicted  brother,  and,  final- 
ly, that  they  are  not  hurt  by  its  enfcwce- 
ment  for  if  he  had  been  allowed  to  remain 
in  the  hospital  aU  of  it  would  .have  fallen 
far  short  of  paying  his  expenses,  and  there 
would  have  been  nothing  left  for  his  rela- 
tives. ^ 

We  think  the  evidence  fully  sustains  the 
conclusions  of  the  commissioner. 

In  addition  to  the  authorities  already  cit- 
ed of  Wright  V.  Pucket  and  Plunkett  v. 
Bryant,  we  refer  to  Svanburg  v.  Fosseen, 
75  Minn.  350,  78  N.  W.  4^  43  L.  R.  A.  427,  74 
Am.  St  Rep.  490:  "Where,  in  a  parol  agree- 
ment t(a  the  purchase  of  real  estate,  the 
consideration  consists  of  services  to  be  ren- 
dered which  are  of  such  a  peculiar  character 
that  it  is  impossible  to  estimate  the  value 
to  the  vendor  by  a  pecuniary  standard,  and 
neither  party  intended  so  to  measure  them, 
the  performance  of  the  services  will  entitle 
the  vendee  to  a  specific  performance,  notwith- 
standing the  contract  was  by  parol." 

In  Rhodes  v.  Rhodes,  S  Sandf.  Ch.  (N.  T.) 
279,  It  was  held:  "In  general,  the  paymoit 
of  the  consideration  is  not  such  a  part  per- 
formance of  a  parol  agreement  for  the  pur- 
chase of  lands  as  will  relieve  It  from  the 
operation  of  the  statute  of  frauds;  but  where 
the  consideration  consists  of  services  to  be 
rendered  which  are  of  such  a  peculiar  char- 
acter that  it  is  Impossible  to  estimate  their 
value  to  the  vendor  by  a  pecuniary  standard, 
and  the  vendor  did  not  Intend  to  measure 
them  by  such  a  standard,  the  performance  of 
the  services  will  entitle  the  vendee  to  a  spe- 
cific performance,  notwithstanding  the  con^ 
tract  was  by  parol.  This  was  held  of  an 
agreement  made  between  two  brothers,  who 
had  always  lived  together  and  owned  their 
property  in  common,  by  which  the  one  having 
a  family  agreed  to  provide  for  and  take 
care  of  the  other — who  bad  no  family,  and 
who  was  subject  to  epileptic  fits — during  his 
life.  In  consideration  that  the  former  should 
have  all  the  real  and  personal  estate  of  the 
latter.  Held,  also,  that  the  contract  was  so 
far  certain  and  reasonable  in  Its  terms  that 
it  ought  to  be  enforced  in  equity." 

The  doctrine  of  that  case  Is  dted  with 
approval  by  Pomeroy  In  his  work  on  C3on- 
tracts  (page  181),  where  he  says  that  the 
principle  of  the  case  Is  sound,  and  further 
says:    "But  if  the  services  are  of  such  a 
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peculiar  character  that  It  Is  Impossible  to 
estimate  their  valne  by  any  pecuniary  stand- 
ard, and  it  la  evident  that  the  parties  did  not 
Intend  to  measure  them  by  any  such  stand- 
ard, then  the  plaintiff,  after  the  perform- 
ance of  these  services,  could  not  be  restored 
to  the  situation  In  which  he  was  before,  or 
be  compensated  by  any  recovery  of  legal 
damages.  Under  these  circumstances  the 
rendition  of  the  services,  or  the  procuring 
them  to  be  rendered,  Is  a  part  performance 
of  the  verbal  agreement,  and  the  case  Is  quite 
analogous  to  those  In  which  outlays  are  made 
for  Improvements  by  a  vendee  or  lessee  under 
a  parol  contract" 

In  Svanburg  v.  Fosseen,  supra,  Mitchell,  X, 
coDcnrrlng,  said:  "I  think  the  case  Is  taken 
out  of  the  statute  of  frauds  by  the  fact  that 
the  consideration  which  plaintiff  has  furnish- 
ed consisted  not  merely  of  services  In  the 
ordinary  sense  of  the  word,  but  also  of  the 
assumption  of  a  peculiar  personal  and  domes- 
tic relation  to  the  deceased  as  a  member  of 
their  family,  and  therefore  the  value  of  the 
consideration  as  a  whole  is  incapable  of  being 
estimated  by  any  mere  pecuniary  standard." 

The  commissioner's  report  Is  fully  sustain- 
ed by  the  evidence,  and  upon  the  whole  case 
we  are  of  opinion  that  it  should  be  affirmed. 

Affirmed. 


SEAL  V.  VIRGINIA  PORTLAND  CB- 

ME5NT  CO. 

(Supreme  Court  of  Appeals  o(  Virginia.    Nov. 

1.  Pleadiho  (I  53*)— REPtroNAKT  Counts. 

A  declaration  for  personal  Injnry  to  an  em- 

f>Ioy4  is  not  defective  because  one  count  charges 
hat  defendant  promiied  to  remedy  the  defect 
causing  the  Injniy  and  another  charged  that  de- 
fendant assnied  plaintiff  that  there  was  no  dan- 
ger and  directed  him  to  continue  the  work,  as  a 
plaintiff  can  present  his  case  with  such  varia- 
tion of  statement  as  he  thinks  necessary  to  meet 
every  possible  phase  of  the  testimony. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  114,  116 ;    Dec.  Dig.  {  58.*J 

2.  Mastbb  asd  Sbbvant  (S  256*)— Injury  to 
KifPLOTft— Pleading — Sutfioienot. 

A  declaration  for  injury  to  an  employ^  is 
sufficient,  where  it  shows  the  relation  between 
the  parties,  defendant's  duty  to  plaintiff,  de- 
fendant's failure  to  discbarge  that  duty,  and  re- 
sulting injury,  and  states  such  facts  as  would 
enable  the  court  to  say  on  their  proof  that  they 
established  a  good  cause  of  action. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  809-843;  Dec  Dig.  { 
256.»] 

3.  PtBADIWQ  ({  204*)— DBKEOnVI  CoUNT— Ef- 
JTECr. 

That  one  of  several  counts  is  defective  does 
not  warrant  a  demurrer  to  the  whole  declara- 
tion and  dismissal  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  204.*] 

4.  Masteb  and  Sebvant  (S  258*)— Injubt  to 
BicPLOTfi— Pleading — Sutpicienot. 

A  declaration  for  injury  to  an  employ^  is 
sufficient  though  it  does  not  expressly  state  that 


the  Injuiy  was  due  to  defendant's  negligence, 
where  the  manner  in  which  the  neglig«it  acts 
caused  the  injury  are  set  out  with  sufficient 
clearness  to  enable  defendant  to  understand  the 
case  made  and  to  know  what  be  must  meet. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  816-486;  Dec.  Dig.  < 
268.»] 

Error  to  Circuit  Court,  Augusta  County. 

Personal  injury  action  by  L.  H.  Seal 
against  the  Virginia  Portland  Cement  Com- 
pany. From  a  Judgment  sustaining  a  de- 
murrer to  the  declaration,  plaintiff  brings 
error.    Reversed  and  remanded. 

Charles  &  Duncan  Curry  and  TImberlake 
&  Nelson,  for  plaintiff  In  error.  Patrick  & 
Gordon,  for  defendant  in  error. 

HARRISON,  J.  In  this  case  the  plaintiff 
has  set  forth  his  cause  of  action  In  a  declara- 
tion containing  three  cotmts.  The  defendant 
company  demurred  to  the  declaration  and 
to  each  count  thereof,  and  the  circuit  court 
sustained  the  demurrer,  upon  the  ground  that 
the  second  count  was  repugnant  to  the  first 
and  third  counts,  and  dismissed  the  case. 

This  was  manifest  error.  The  alleged  re- 
pugnancy consisted  In  the  statement  in  the 
first  and  third  counts  that  the  defendant, 
after  its  attention  was  called  to  the  danger, 
promised  to  remedy  It,  and  the  statement  In 
the  second  count  that  It  assured  the  plain- 
tiff that  there  was  no  danger  and  directed 
him  to  continue  the  work.  Had  these  two 
allegations  appeared  In  one  and  the  same 
count  as  occurring  at  one  time,  they  would 
have  been  inconsistent  and  repugnant.  Each 
count  however,  is  a  separate  declaration,  and 
the  plaintiff  has  the  right  to  present  his 
case  with  such  variation  of  statement  as  he 
thinks  necessary  to  meet  every  possible 
phase  of  the  testimony.  This  is  one  of  the 
objects  and  purposes  of  adding  several 
counts,  so  that  If  the  plaintiff  falls  in  the 
proof  on  one  count,  be  may  succeed  In  anoth- 
er and  thereby  prevent  a  fatal  variance.  B. 
&  O.  R.  Co.  V.  Wbittington's  Adm'r,  30  Grat 
805,  811 ;  New  River  M.  Co.  v.  Painter,  100 
Va.  507,  510,  42  S.  B.  800;  Barton's  Law 
Pr.  vol.  1,  p.  800. 

It  is  the  universal  practice  in  this  state, 
in  tort  cases,  for  the  plaintiff  to  present  his 
case  in  different  coimts,  varying  his  state- 
ments In  each  count  to  meet  the  different 
pbases  of  the  testimony  at  the  trial;  and 
the  action  of  the  circuit  court  in  sustaining 
the  demurrer  to  the  declaration,  upon  the 
ground  of  repugnancy  between  the  coimts, 
was  contrary  to  this  general  practice  and  to 
the  decisions  of  this  court 

The  contention  that  the  plaintiff  has  not 
stated  his  cause  of  action  with  sufficient 
particularity  cannot  be  sustained..  The  dec- 
laration, and  each  count  thereof,  shows  the 
relation  between  the  plaintiff  and  the  de- 
fendant, the  duty  of  the  defendant  to  the 
plaintiff,  the  failure  of  the  defendant  to  dls- 
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charge  that  duty,  and  the  resulting  Injury  to 
the  plaintiff.  The  declaration  clearly  In- 
forms the  defendant  of  the  nature  of  the  de- 
mand against  It,  and  states  such  facts  as 
would  enable  the  court  to  say,  If  the  facts 
were  proven  as  alleged,  that  they  established 
a  good  cause  of  action.  Under  such  circum- 
stances the  cause  of  action  is  stated  with 
sufficient  particularity.  Hortenstein  v.  Va.- 
Carolina  By.  Oo.,  102  Va.  914,  4T  8.  E.  996 ; 
Wheel  Ck).  ▼.  Harris,  103  Va.  712,  49  S.  E. 
991;  Iiane  Bros.  t.  Seakford,  106  Va.  98, 
65.  S.  E.  556;  Lynchburg  Traction  Co.  v. 
Gulll,  107  Va.  86,  57  S.  E.  644. 

The  contention  that  the  allegations  of  duty 
are  so  blended  in  the  declaration  as  to  make 
it  bad  on  demurrer  Is  without  merit,  and 
need  not  be  discussed. 

It  is  further  Insisted  by  the  defendant  In 
error  that  on  the  case  stated  in  the  declara- 
tion the  plaintiff  assumed  the  risk  incident  to 
the  work  and  therefore  cannot  recover. 

Th^  only  suggestion  in  support  of  this  con- 
tention, necessary  to  be  noticed,  is  that  the 
first  and  third  counts  each  allege  that  the 
accident  occurred  after  a  reasonable  time 
had  elapsed  for  changing  the  alleged  dan- 
gerous method  of  doing  the  work.  The  first 
count  is  not  amenable  to  this  objection.  The 
third  count  does  say  that  the  accident  oc- 
curred after  the  defendant  had  had  a  rea- 
sonable time  to  make  the  change  in  question. 
The  contention  is  that,  as  soon  as  the  period 
contemplated  for  the  removal  of  the  danger- 
ous condition  has  terminated,  the  servant's 
position  is  precisely  what  it  would  have  been 
if  no  promise  to  remedy  the  dangerous  meth- 
od had  been  given ;  in  other  words,  that  the 
plaintiff  reassumed  the  risk.  Conceding  this 
to  be  true,  and  that  the  third  count  was  de- 
fective In  the  particular  pointed  out.  It  was 
not  ground  for  sustaining  the  demurrer  to 
the  whole  declaration  and  dismissing  the 
action.  The  plaintiff  should  have  been  af- 
forded an  opportunity  to  amend  the  third 
count,  If  so  advised;  otherwise,  to  proceed 
to  trial  upon  the  first  and  second  counts. 

Finally,  It  is  insisted  that  the  declaration 
does  not  attribute  the  Injury  to  the  defend- 
ant's negligence. 

It  is  true  that  the  declaration  does  not 
state,  in  so  many  words,  that  the  injury  was 
due  to  the  negligence  of  the  defendant ;  but 
the  manner  in  which  the  alleged  acts  of  neg- 
ligence caused  the  injury  are  set  out  with 
Bufilclent  fullness  and  clearness  to  enable  the 
defendant  to  understand  the  case  made,  and 
to  know  what  he  is  to  meet  This  is  all  that 
is  required.  Dingee  v.  Unrue,  98  Va.  247,  35 
S.  E.  794. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed  and  the  case  remand- 
ed to  the  circuit  court,  with  leave  to  the 
plaintiff  to  amend  the  third  count  of  his 
declaration,  and  'for  further  proceedings. 

Reversed. 


CHESAPEAKE  &  O.  BT.  CO.  v.  WILLIAMS. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

19,  1908.) 

1.  Appeai.  Ai?n  Ebbob  (|  999*)  —  Vkbdict   - 

Conclusiveness. 

The  jai^  being  the  Judges  of  the  weight 
and  credibility  of  the  evidence,  the  Supreme 
Court  of  Appeals  will  not  disturb  a  verdict  un- 
less satisfied  that  the  evidence  is  plainly  insuffi- 
cient to  sustain  it 

[Ed.  Note. — For  other  cases,  see  Appeal  Suit 
Error,  Cent  Dig.  8  3912;   Dec  Dig.  S  999.*] 

2.  Appeai,  and  Ebbob  (8  1002*)— Vebdict— 
Conclusiveness. 

Where,  on  a  que8ti<»i  of  negligence,  the  evi- 
dence is  such  that  reasonable  men  may  fairly 
differ  as  to  whether  there  was  such  nei;ligence 
or  not,  the  verdict  will  not  be  disturbed  by  the 
Supreme  CoUrt  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec.  Dig.  » 
1002.*] 

Error  to  Circuit  Court,  Alleghany  OonntT- 
Action  by  C.  M.  Williams  against  the  Ches- 
apeake  &    Ohio    Railway    Company.    There 
was  a  Judgment  for  plaintiff,  and  dtfendant 
brings  error.    Affirmed. 

Robert  L.  Parrlsh,  for  plainOff  In  error. 
William  B.  Allen  and  Charles  &  Duncan  Cur^ 
ry,  for  defendant  In  error. 

HARRISON,  J.  In  this  case,  the  plaintiff,, 
an  employe  of  the  Chesapeake  &  Ohio  Rail- 
way Company,  has  recovered  a  verdict  antf 
Judgment  for  $8,000  damages  for  an  injury 
alleged  to  have  been  caused  by  the  negligence- 
of  the  defendant  company.  We  are  asked 
to  set  aside  this  Judgment  and  grant  a  new 
trial  upon  the  ground  that  the  verdict  of  the 
Jury  is  not  sustained  by  the  evidence. 

The  Jury  is  the  Judge  of  the  weight  and 
credit  to  be  attached  to  the  evidence,  and  for 
this  reason  it  has  always  been  regarded  as 
a  delicate  matter  for  the  court  to  Interfere- 
with  their  verdict  According  to  the  practice 
of  this  court  established  by  a  long  line  of 
decisions,  it  has  no  power  to  disturb  the  ver- 
dict of  a  Jury,  unless  satisfied  that  the  evi- 
dence is  plainly  insufficient  to  sustain  it. 
Kimball  &  Fink  v.  Friend,  95  Va.  125,  27  S. 
B.  901;  So.  By.  Ca  ▼.  Bryant,  95  Va.  212,. 
28  S.  E.  183;  Blosser  v.  Harshbarger,  21 
Grat  214. 

In  the  last-named  case  it  is  said:  "A 
new  trial,  asked  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  ought  to- 
be  granted  only  In  a  case  of  plain  deviation 
from  right  and  Justice — ^not  In  a  donbtfut 
case,  merely  because  the  court,  if  on  the  Jury,^ 
would  have  given  a  different  verdict  Where 
a  case  has  been  fairly  submitted  to  a  Jury, 
and  a  verdict  fairly  rendered,  it  ought  not  to- 
be  interfered  with  by  the  court,  unless  mani- 
fest wrong  and  injustice  has  been  done,  or 
unless  the  verdict  Is  plainly  not  warranted 
by  the  facts  proved." 

The  opinion  of  the  court  which  tried  the 
cause,  on  such  a  point,  is  entitled  to  pecul- 
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lar  reiipect  In  an  appellate  coart  Brugh  ▼. 
Shanks,  6  Leigh,  698. 

This  conrt  has  repeatedly  held  that  the 
verdict  of  a  Jury  on  a  Queetlon  of  negligence 
win  not  be  disturbed,  where  the  evidence  la 
such  that  reasonable  men  might  fairly  dlfCer 
as  to  whether  there  was  such  negligence  or 
not  Carrlngton  r.  Flcklln,  82  Orat.  670; 
Marshall  v.  Valley  B.  Co.,  99  Va.  708,  84  S. 
E.  455;  Danville  v.  Robinson,  96  Va.  448, 
S9  8.  E.  122,  55  L.  B.  A.  162;  Bass  v.  Norfolk 
By.  Co.,  100  Va.  2,  40  8.  B.  100 ;  Norton  Coal 
Go.  T.  Murphy,  108  Va. ,  62  8.  B.  268. 

The  case  at  bar  was  fairly  submitted  to 
the  jury,  and  we  cannot  bold  that  the  evi- 
dence was  plainly  InsafiSdent  to  sustain  their 
verdict 

In  the  light  therefore,  of  the  antborftles 
cited,  the  judgment  complained  of  must  be 
affirmed. 

Affirmed. 


HOT  SPBING8  LUMBER  &  MFO.  CO.,  Inc., 
V.  STEBBBTT. 

<8npieme  Conrt  of  Appeals  of  Virginia.    Nov. 
19,  1908.) 

1.  FOBOIBLK    BNTBT    AHD    DXTAinEB    (|    8*)— 

BiOBT  OF  Actios— P08SBS8IOK. 

Color  of  title  without  poBseasion  is  insuffi- 
cient to  sustain  an  action  of  unlawful  detainer. 

[Ed.  Note. — For  other  cases,  gee  Forcible  En- 
try and  Detainer,  Cent  Dig.  {  85;    Dec.  Dig. 

2.  Tbiai.  ((  156*)— Questions  of  Law  and 
Fact— Demubber  to  Evidence. 

Where  plaintiff  demurred  to  the  evidence, 
in  which  demnrrer  defendant  was  required  to 
join,  conflicting  evidence  of  the  demurrant  must 
be  rejected. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S8  354-866;    Dec.  Dig.  i  1S6.*] 

8.  auvebse   pobsisbion   (§   103*)— colob  of 
Title— Skvebaitge  of  Boundary. 

The  rale  that  a  grant  from  the  common- 
wealth invests  the  senior  patentee  with  con- 
structive seisin  of  all  land  included  in  the  giant 
until  disturbed  by  actual  entry  by  an  adverse 
claimant,  and  is  then  only  affected  to  the  extent 
of  diapossesBion,  does  not  apply  to  the  case  of  a 
junior  patentee  or  claimant,  where  the  con- 
tiguity of  the  original  boundary  bad  been  sever- 
ed: anterior  to  the  acquisition  of  title  or  color 
of  title  under  which  he  claims,  in  which  case, 
as  to  the  junior  claimant  who  does  not  connect 
his  title  with  that  of  the  original  patentee,  there 
is  no  such  contiguity  of  seisin  with  respect  to 
the  dissevered  tracts  as  would  render  actual  pos- 
session of  one  constructive  possession  of  the 
other. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.   §§  690-5^;    Dec.   Dig.   | 

•  Error  to  Circuit  Court,  Bath  County. 

Action  by  the  Hot  Springs  Lumber  &  Man- 
ufacturing Company,  Incorporated,  against 
Tate  Sterrett  Judgment  for  defendant  for 
part  of  the  land  in  controversy,  and  plain- 
tiff brings  error.    Affirmed. 


McAllister  &  Nelson  and  Harmon  &  Walsh, 
for  plaintiff  in  error.  John  W.  Stephenson 
and  George  A.  Blvercomb,  for  defendant  in 
error. 

WHITTLE,  J.  TWb  action  of  unlawful 
detainer  was  brought  by  the  plaintiff  in  er- 
ror, the  Hot  Springs  Lumber  &  Manufactur-  * 
ing  Company,  Incorporated,  against  Tate 
Sterrett  the  defendant  In  error,  to  recover 
possession  of  1,000  acrea  of  wild  mountain 
land  located  in  Bath  cotmty,  adjoining  the 
landa  of  the  defendant  The  boundary  in 
controversy  is  designated  "Lot  2"  in  a  survey 
of  46,000  acrea  of  land  patented  to  Bobert 
Patten  in  the  year  1802,  which  tract  was 
subsequently  subdivided  Into  46  lots,  contain- 
ing about  1,000  acres  each. 

After  all  the  evidence  Iiad  been  introduc- 
ed, the  plaintiff  demurred  to  the  evidence,  in 
which  demurrer  the  defendant  was  required 
to  join.  Thereupon  the  jury,  by  direction  of 
the  court  returned  a  verdict  for  the  defend- 
ant for  a  small  parcel  of  Inclosed  land,  which 
had  been  in  his  possession  under  claim  of  ti- 
tle for  more  than  three  years  prior  to  the  In- 
stitution of  the  action,  and  as  to  the  residue 
of  the  tract  the  verdict  was  in  usual  form. 
To  the  action  of  the  circuit  court  overruling 
tlie  plaintiff's  demnrrer  to  the  evidence  and 
rendering  judgment  for  the  defendant  this 
writ  of  error  was  awarded. 

The  plaintiff  rests  its  right  of  recovery  on 
the  allegations  titat  it  has  color  of  title  to 
lots  2,  3,  4,  5,  and  6,  which  are  contiguous, 
coupled  with  actual  possession  of  part  of  lot 
6  and  acts  of  ownership  over  lot  2.  The  col- 
or of  title  relied  on  was  acquired  by  virtue 
of  a  deed  from  Achenbach  and  others  to  the 
plaintiff,  dated  December  31,  1903. 

It  is  not  necessary  to  consider  the  source 
of  this  color  of  title  further,  except  to  remark 
that  no  attempt  was  made  to  connect  it  with 
the  commonwealth.  For  the  purposes  of  this 
case,  resolving  all  the  subordinate  proposi- 
tions In  favor  of  the  plaintiff  in  error,  we 
shall  address  ourselves  to  the  consideration 
of  the  controlling  question  whether  or  not 
the  plaintiff  has  shown  possession,  actual  or 
constructive,  of  lot  2 ;  for  It  Is  conceded  that 
color  of  title  without  possession  is  insuffi- 
cient to  maintain  the  action. 

To  show  constructive  possession  of  lot  2, 
the  plaintiff  proved  that  in  1903  its  prede- 
cessor in  title,  Achenbach,  entered  Into  a 
written  contract  with  one  Borke,  by  which 
the  latter,  as  his  tenant  took  actual  posses- 
sion of  a  half  acre  of  lot  6,  which  he  Inclosed 
and  cleared,  and  has  cultivated  hitherto. 
Further  to  maintain  the  Issue  on  Its  part  the 
plaintiff  introduced  a  witness,  Williams,  dep- 
uty surveyor  of  Bath  county,  who  testified 
that  lots  6  and  2  adjoined. 

On  the  other  hand,  the  evidence  of  the  de- 
fendant tended  to  show  that  the  lands  of  Mc- 
Allister, Stonestreet,  and  Gatewood  (whose 
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titles  and  possession  long  antedated  tbe  color 
of  title  and  possession  on  which  tbe  plaintiff 
relies)  wholly  separated  lot  2  from  lot  6. 

We  have  considered  tbe  argument  of  coun- 
sel in  their  attempt  to  show  that  there  is  no 
conflict  of  evidence  on  that  vital  point;  but 
we  are  not  convinced  by  it  On  tbe  contrary, 
a  carefnl  examination  of  tbe  evidence  shows 
a  distinct  and  irreconcilable  conflict  In  this 
state  of  the  case,  upon  principles  too  familiar 
and  well-settled  to  require  reference  to  au- 
thorities, the  conflicting  evidence  of  the  de- 
murrant must  be  rejected. 

But  our  attention  has  been  called  to  tbe 
case  of  Ilsley  v.  Wilson,  42  W.  Va.  757,  28 
S.  E.  651,  as  authority  for  the  proposition 
that  "when  a  party  holds  a  large  tract  of 
land  under  patent  from  the  state,  which 
tract  is  divided  by  a  line  of  narrow  surveys 
running  across  it  held  by  Junior  patentees, 
who  have  acquired  good  title  to  said  narrow 
surveys,  and  tbe  holder  of  tbe  senior  patent 
takes  possession  of  tbe  land  within  the 
bounds  of  bis  patent  on  tbe  east  side  of  said 
line  of  narrow  surveys,  such  possession  will 
not  be  limited  by  the  boundaries  of  said  nar- 
row surveys,  but  will  extend  to  tbe  exterior 
bounds  of  his  patent  on  tbe  west  side  of  said 
narrow  surveys." 

We  have  no  occasion  to  quarrel  with  the 
doctrine  of  that  case.  It  proceeds  on  tbe 
principle  that  tbe  effect  of  a  grant  from  the 
commonwealth  Is  to  invest  tbe  senior  paten- 
tee with  constructlTe  seisin  of  all  land  in- 
cluded in  the  grant ;  and  such  seisin  contin- 
ues until  disturbed  by  actual  entry  of  an  ad- 
verse claimant  and  la  then  affected  only  to 
tbe  extent  to  which  tbe  first  patentee  may  be 
dispossessed  by  the  Junior  claimant  2  Min. 
Inst  (2d  Ed.)  pp.  506,  507.  But  the  principle 
obviously  has  no  application  to  the  case  of  a 
Junior  patentee  or  claimant  where  the  con- 
tiguity of  tbe  original  boundary  had  been  sev- 
ered anterior  to  tbe  acquisition  of  tbe  title, 
or  color  of  title,  under  which  he  claims.  In 
such  case  it  would  seem  clear  that  quoad  the 
Junior  claimant,  who  does  not  connect  bis  ti- 
tle with  that  of  the  original  patentee,  tliere 
is  no  such  contiguity  of  seisin  with  respect 
to  tbe  dissevered  tracts  as  would  render  ac- 
tual possession  of  one  constructive  possession 
of  tbe  other. 

We  find  no  reversible  error  in  tbe  Judgment 
of  tbe  circuit  court  and  it  must  be  affirmed. 

Affirmed. 


TAYLOR  V.   BAM-IMOBB  &  O.  R.  GO. 
(Supreme  Court  of  Appeals  of  VirgiDla.     Nov. 

19,  1908.) 
1.  Appeal  and  Ebbob  ((  106S*)— Habuless 

EBBOB— BlBBOITBOUS  IRSTRUCTIORS. 

A  plaintiff,  not  entitled  to  recover  in  any 
view  of  the  case,  is  not  prejudiced  by  an  er- 
roneous inatmction. 

[Ed  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  (  4227 ;    Dec  Dig.  f  1068.»] 


2.  Masteb  and  Skbvant  (<  268*)— Injttbt  Tb 
Sebvant— Belation  of  Masteb  and  Sebv- 
ANT— Evidence. 

Where,  in  an  action  against  a  railwav  com- 
pany for  injuries  to  one  employed  by  a  ireiglit 
conductor  to  help  unload  cars,  it  appeared  that 
the  rules  of  the  company  denied  to  its  freight 
conductors  the  power  to  employ  help,  evidence 
of  the  custom  of  other  railroads  as  to  the  au- 
thority of  freight  conductors  in  such  casea  was 
inadmissible. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  §  268.»] 

5.  Masteb  and  Sebvant  (|  277*)— Injubt  to 
Sbbvant— Relation  or  Masteb  and  Sebv- 
ant—Evidence. 

Where,  in  an  action  against  a  railway 
company  for  injuries  to  one  employed  by  a 
freight  conductor  to  assist  in  unloading  a  car.  an 
express  grant  of  the  power  of  the  conductor  to 
employ  help  was  disproved,  and  the  employment 
from  necessity  was  neither  averred  nor  proved, 
there  could  be  do  recovery  on  the  ground  of  tlie 
existence  of  the  relation  of  master  and  aerrant 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  933 ;   Dec  Dig.  {  277.*] 

4.  Bailboads  (S  17*)— Adthobitt  or  Sebv- 
ant—Po  web  or  Railboad  Conduoiobs. 
Hie  authority  of  a  railroad  conductor  ex- 
tends, ordinarily,  to  the  control  of  the  movementi 
of  his  train  and  of  the  employte  engaged  in 
operating  it;  but  his  authority  does  not,  or- 
dinarily, extend  to  the  making  .of  contracts  on 
behalf  of  the  company,  except  In  cases  of  o^ent 
emergency. 

[E!d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  <  37 ;   Dec  Dig.  {  17.*] 

fi.  Masteb  and  Sebvant  (g  1*) — Existence  or 

Relation— Vor-UNTEEB. 

A  volunteer  cannot  charge  a  railroad  with 
the  duty  of  an  employer. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant  Dec  Dig.  t  1.*] 

6.  Marbb  and  Sebvant  (|  1*)— Existence  or 
Relation. 

Where  a  freight  conductor  called  to  a  third 
person  to  assist  lum  in  unloading  cars  at  a  sta- 
tion, because  his  train  was  late  and  his  men 
were  out  of  place,  and  the  third  person  ccMn- 
plied  with  the  request  the  existence  of  the  re- 
lation of  master  and  servant  did  not  exist  be- 
tween the  railroad  company  and  the  third  per- 
son; the  third  person  performing  the  work 
without  either  promise  or  expectation  of  re- 
ward. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  IHg.  |  l.«] 

Error  from  Circuit  Court,  Bockbrldge 
County. 

Action  by  W.  O.  Taylor  against  the  Balti- 
more &  Ohio  Railroad  Company.  There  was 
a  Judgment 'for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Glasgow  ft  White,  for  plaintiff  In  error.  Bnm- 
gardner  ft  Bnmgardner,  toe  defendant  In  eimr. 

WHITTLE,  J.  Tbe  plaintiff  gives  substan- 
tially the  following  version  of  the  happening 
of  the  accident  which  caused  the  injury  for 
which  be  demands  damages:  As  he  was  pass- 
ing a  freight  train  of  the  defendant  in  error, 
unloading  freight  from  a  siding  Into  Its  ware- 
room  at  East  Lexington,  the  conductor  called 
out  to  talm:  "Jump  up  here,  Bill,  and  belp 
me  check  this  out    I  am  late,  and  my  men 
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are  oot  of  place."  He  compiled  witb  the  re- 
quest, and  In  poshing  a  truck  across  the  gang- 
plank from  the  door  of  the  wareroom  to  the 
door  of  the  car  for  the  first  load  the  gang- 
plank tilted,  precipitating  him  to  the  ^und, 
a  distance  of  several  feet,  and  the  heavy 
truck,  falling  upon  his  hand,  cut  it  oflC.  He 
ascribes  the  accident  to  the  circumstances 
that  the  door  of  the  car  was  not  precisely  op- 
posite the  wareroom  door  and  that  the  sUl 
of  the  latter  was  worn  from  use  and  uneven. 
He  moreover  Insists  that  by  reason  of  what 
passed  between  him  and  the  conductor  the  re- 
lation of  master  and  servant  was  established, 
and  the  master  was  guilty  of  actionable  neg- 
ligence In  failing  to  exercise  ordinary  care 
to  provide  him  with  a  reasonably  safe  place 
In  which  to  work. 

The  declaration  avers  that  the  conductor 
had  authority  to  engage  the  services  of  the 
plaintiff  for  the  purpose  Indicated,  and  that 
the  plaintiff,  for  the  t)eneflt  of  the  defendant, 
"as  a  matter  of  accommodation,"  complied 
with  the  request 

The  trial  court  Instructed  the  Jury  that 
under  the  allegations  of  the  declaration  and 
proof  the  plaintiff  was  a  mere  volunteer  and 
that  the  defendant  owed  him  no  other  duty 
than  that  of  not  lofilcting  willful  Injury  upon 
him. 

There  was  a  verdict  and  Judgment  for  the 
defendant,  which  Judgment  we  are  called  on 
to  review. 

The  pivotal  question  In  the  case,  therefore. 
Is:  Did  the  relation  of  master  and  servant 
exist  between  the  parties?  If  that  question 
is  to  be  answered  in  the  negative^  it  matters 
not  tliat  the  circuit  court  practically  directed 
a  verdict  for  the  defendant  (which  It  Is  con- 
ceded is  not  In  accordance  with  the  accepted 
practice  in  this  state);  for  It  is  the  well-set- 
tled rule  of  this  court  that,  where  it  appears 
that  the  plaintiff  is  not  entitled  to  recover 
In  any  view  of  the  case,  he  cannot  have  been 
prejudiced  by  an  erroneous  Instruction.  Left- 
wlch  V.  City  of  Richmond,  100  Va.  Ifli,  40 
S.  B.  651;  Brodc  v.  Bear,  100  Va.  562,  42  B. 
K.  307;  Moore  v.  B.  &  O.  R.  Co.,  103  Va.  189, 
48  S.  B.  887;  Bugg  v.  Seay,  107  Va.  648,  60 
S.  B.  89;  Hanger  v.  Com'th,  107  Va.  872,  60 
S.  B.  67. 

On  the  trial  the  book  of  rules  of  the  com- 
pany was  Introduced  by  the  plaintiff,  and  it 
showed  that  freight  conductors  had  no  ex- 
press authority  to  employ  servants.  The 
testimony  of  the  superintendent  of  that  divi- 
sion of  the  road  also  showed  affirmatively 
that  the  conductor  iiossessed  no  such  author- 
ity. 

In  this  connection  it  may  be  remarked 
that  the  court  did  not  err  In  excluding  evi- 
dence of  the  general  rule  and  custom  of  rail- 
roads with  regard  to  the  authority  of  freight 
conductors.  In  their  discretion,  to  employ 
help.  The  rule  of  this  company  denied  that 
authority  to  its  freight  conductors,  and  hence 
It  could  not  be  bound  by  proof  of  the  exist- 
enc*  of  a  contrary  cnatom  among  other  rail- 


roads.  It  is  true  that  such  authority  may 
arise  either  from  express  delegation  or,  by 
Implicit tlon,  from  necessity;  but  In  this  In- 
stance, as  we  have  seen,  an  express  grant  of 
authority  is  disproved,  and  agency  from  ne- 
cessity Is  neither  averred  nor  shown. 

In  Elliott  on  Railroads  the  author  says: 
"The  authority  of  the  conductor  ordinarily 
extends  to  the  control  of  the  movements  of 
his  train,  and  to  the  Immediate  dlrecti<Hi  of 
the  movements  of  the  employes  engaged  in 
operating  the  train.  *  *  •  His  authority 
does  not,  ordinarily,  extend  to  making  con- 
tracts on  behalf  of  the  company;  but  there 
may  be  cases  of  urgent  emergency  where  he 
may  make  a  contract  for  the  company.  He 
Is  to  administer  the  rules  of  the  company, 
rather  than  make  contracts  for  It.  *  *  * 
The  conductor  has  no  general  authority  to 
make  contracts  on  behalf  of  the  company; 
but  he  may  In  rare  cases  of  necessity,  when 
circumstances  demand  it,  bind  the  company 
by  such  contracts  as  are  clearly  necessary  to 
enable  him  to  carry  out  his  prescribed  du-' 
ties."    1  EUlott  on  Railroads  (2d  Bd.)  |  302. 

The  same  author,  on  the  subject  of  "Volun- 
teers," declares  that  "the  overwhelming 
weight  of  authority  sustains  the  doctrine  that 
a  volunteer  cannot  charge  a  railroad  with 
the  duty  of  an  employer."  8  Elliott  on  Rail- 
roads (2d  Ed.)  (  1306. 

In  the  case  of  Vassor  v.  A.  C.  L.  R.  Co., 
142  N.  C.  68,  64  8.  E.  849,  7  L.  R.  A.  (N.  S.) 
950,  the  Supreme  Court  of  North  Carolina, 
in  an  able  opinion  abundantly  sustained  by 
authority,  holds  that  where  the  "plaintiff 
boarded  the  defendant's  local  freight  train, 
and  asked  the  omductor  In  charge  If  he 
could  come  back  with  him  the  next  day  on 
his  train,  and  the  ^conductor  replied  that  he 
could,  and  that  he  was  to  help  unload  and 
load  freight,  and  plaintiff  boarded  the  train 
on  the  next  day,  was  discovered  by  some  of 
the  trainmen,  and  was  Injured  by  the  ex- 
plosion of  the  engine  shortly  thereafter,  held, 
the  conductor  bad  no  authority  to  employ  the 
plaintiff  as  a  servant,  or  permit  him  to  work 
his  passage  on  the  train,  and  hence  the  car- 
rier owed  plaintiff  neither  the  duty  of  a 
passenger  nor  employ^." 

So,  In  Railway  Co.  v.  Propst,  85  Ala. 
303,  4  South.  711,  where  the  conductor  re- 
quested the  plaintiff,  a  passoiger,  to  assist 
in  coupling  a  car,  accosting  him  thus,  "Will, 
come  here  and  make  this  coupling  for  me," 
the  court  said:  "Such  order  or  direction,  as 
averred,  Is  entirely  without  the  routine  of 
the  conductor's  duties,  and  could  not,  by 
its  abuse,  fasten  a  liability  on  the  railroad 
corporation.  *  •  *  More  Is  essential  than 
a  mere  order  or  request  to  couple  cars  at  one 
time  and  place,  or  doing  a  single  act,  to  con- 
stitute an  employment  within  the  scope  of 
the  implied  authority  of  the  conductor.  It 
must  be  to  render  service  to  some  extent 
continuous  in  its  nature." 

Our  attention  has  been  called  to  other  au- 
thorities of  like  import,  but  those  to  which 
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yre  have  referred  snfflclently  illustrate  tbe 
principle  under  consideration. 

We  are  satisfied,  from  the  pleading  and 
evidence,  not  only  tliat  the  freight  conductor 
had  no  authority  to  create  tbe  relation  of 
master  and  servant  between  tbe  company  and 
tbe  plaintiff,  but  also  that  he  bad  no  Inten- 
tion of  establishing  any  contractual  relations 
between  them.  On  the  contrary,  It  is  obvious 
that  what  occurred  amounted  merely  to  a 
request  by  tbe  conductor  of  an  acquaintance 
to  perform  a  casual  service  for  his  accom- 
modation, which  was  responded  to  In  the 
same  spirit  of  good  fellowsblp,  without  either 
promise  or  expectation  of  reward. 

There  are  additional  grounds  of  objection 
suggested,  which  render  the  plaintiff's  right 
to  a  recovery  extremely  doubtful;  but  the 
view  already  presented  is  conclusive  of  the 
case,  and  renders  the  discussion  of  other 
questions  unnecessary. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  must  be  affirmed. 

Affirmed. 


MARTIN  v.  CITT  OF  RICHMOND. 

{Supreme  Court  of  Appeals  of  Vininia.  .  Nov. 
19.  1908.) 

1.  Justices  or  thz  Peaox  (|  81*)— Jobisdic- 
Tion — Statutes. 

Jurisdiction  of  a  Jnatioe  of  the  pesice  U  stat- 
utory  only. 

D5d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  71 ;   Dec.  Dig.  {  31.*] 

2.  PhOHIBITION  (I  10*)-«ROUND»-EXCESS  o» 
JUBISDICTION. 

Prohibition  lies  to  prevent  a  Justice  of  the 
peace  from   exceeding  his   jurisdiction. 

[Bd.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  §{  87-39;   Dec  Dig.  (  10.*] 

8.  Justices  of  the  Peace  ({  36*)— Jubibdio- 

TiON— Title  to  Kealtt. 

A  justice  of  tbe  peace  cannot  try  actions 
involving  title  to  realty,  thongh  the  actions  are 
otherwise  within  bis  Jurisdiction;  and  his  ju- 
risdiction to  impose  a  fine  for  digging  up  a 
street  in  violation  of  an  ordinance  is  ousted  on 
defendnnt  setting  up  a  fee-simple  ownership  of 
the  land  on  which  the  digging  occurred. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  IS  83^;  Dec.  Dig.  S 
36.*] 

4.  Pbohibitior   ({   5*)— JUBISDIOnON— Otheb 
Remedy. 

Where  a  police  justice  hat  no  jurisdiction 
to  impose  a  fine  for  diping  up  a  street,  defend- 
ant setting  np  a  fee-simple  owneiship  therein, 
prohibition  will  lie  to  the  justice,  though  there 
is  a  right  of  appeal  to  defendant,  where  the  ap- 
peal is  to  the  hustings  court  of  the  city,  which 
also  is  withont  jurisdiction  to  try  controversies 
involving  title  to  realty. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dec.  Dig.  {  6.*] 

6.  PBOniBiTiON  (I  10*)— GBOuNns— Excess  of 
Jurisdiction. 

Prohibition  lies  to  restrain  the  police  jus- 
tice of  a  city  from  proceeding  with  a  prosecu- 
tion of  defendant  for  digging  up  a  street  in  vio- 
lation of  an  ordinance  after  defendant  set  up  a 


fee-simple  ownership  of  the  land  where  the  dig- 
ging occurred. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  87-39 ;   Dec.  Dig.  §  10.*] 

Buchanan,  J.,  dissenting. 

Appeal  from  Chancery  Court  of  Richmond. 

Application  for  writ  of  prohibition  by  J. 
Henry  Martin  against  tbe  city  of  Richmond 
to  prevent  the  police  Justice  from  taking  fur- 
ther  cognisance  of  a  prosecution  for  a  viola- 
tion o£  a  municipal  ordinance.  There  was  a 
Judgment  denying  the  writ,  and  plaintiff  ap- 
peals.   Reversed  and  rendered.    • 

Robert  H.  TaUey,  for  appellant  H.  B. 
Pollard,  for  appelle& 

CARDWBLL,  X  X  Henry  Martin  was 
summoned  to  appear  before  the  police  Justice 
of  the  city  of  Richmond  on  the  18th  day  ot 
May,  1907,  to  show  cause,  if  any  he  could, 
why  a  flue  of  $20  should  not  be  imposed  on 
him  for  violation  of  an  ordinance  of  the  city 
by  "digging  up  the  street  near  Main  and  Elm 
streets"  without  a  permit 

The  section  of  the  city's  ordinance  alleged 
to  have  been  violated  is  as  follows : 

"la  No  person  shall  break  or  dig  up,  or 
assist  In  breaking  or  digging  up,  any  part  of 
any  street,  sidewalk,  or  alley,  or  remove  any 
gravel,  dirt  or  manure  therefrom,  without 
having  first  obtained  the  written  permission 
of  tbe  committee  on  streets  or  tbe  engineer 
of  the  city.    *    *    • 

"Any  person  falling  to  comply  with  this 
section  shall  be  reported  to  the  police  Justice 
by  tbe  city  engineer  and  officers  of  the  police 
force,  and  shall  be  liable  to  a  penalty  of  not 
less  than  ten  nor  more  than  one  hundred  dol- 
lars," etc. 

On  the  return  day  of  the  summons  Martin 
appeared  and  moved  the  court  to  dismiss  the 
summons  on  the  ground  that  the  location,  at 
which,  as  alleged,  he  had  dug  up  a  street 
was  not  "a  street  sidewalk,  or  alley,"  but 
was  owned  by  him  In  fee  simple  and'  In  bis 
occupancy,  under  and  by  virtue  of  a  deed  of 
conveyance  to  him  which  Included  tbe  loca- 
tion in  question,  and  which  deed,  having  been 
duly  recorded,  he  then  and  there  exhibited 
to  tbe  court;  that  be  claimed  to  own  the 
land  upon  which  be  had  dug  and  removed 
gravel  by  bona  flde  title  under  and  by  virtue 
of  his  said  deed ;  and  that  the  city  of  Rich- 
mond had  no  manner  of  title  to  or  Interest 
in  the  same. 

The  city  denied  the  right  of  Martin  to  the 
property  and  asserted  Its  right  thereto. 
Thereupon  Martin  again  moved  to  be  dis- 
charged, and  tbe  summons  against  him  dis- 
missed, because,  tbe  title  to  the  property  hav- 
ing been  drawn  In  question,  the  police  court 
was  without  Jurisdiction  to  try  and  determine 
the  controversy;  in  other  words,  that  tbe 
police  Justice  was  without  Jurisdiction  to  try 
and  determine  a  controversy  involving  tbe 
title  to  real  estate,  such  as  bad  thus  arisen. 
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Tbe  police  Justice  refoaed  to  dismiss  the 
aummons  against  Martin  and  discharge  him 
from  costody,  whereupon  Martin  preferred  a 
petition  to  tbe  chancery  court  of  the  city  of 
Richmond,  praying  a  writ  of  prohibition  to 
prevent  the  iMllce  Justice  from  taking  fur- 
ther cognizance  of  the  prosecution  against 
him. 

The  dty  answered  tbe  petition,  admitting, 
among  other  things,  that  petitioner's  claim 
to  tbe  property  involved  was  made  In  good 
faltb,  but  denied  that  the  making  of  such 
claim  and  tbe  raising  of  the  question  of  title 
to  the  property  operated  to  oust  tbe  police 
Justice  of  Jurisdiction  over  the  prosecution 
asked  to  be  prohibited,  claiming  title  to  the 
property  in  dispute  as  a  highway,  both  by 
conveyance  and  dedication,  and  relied  upon 
certain  sections  of  tbe  charter  and  ordinances 
of  the  city,  and  of  the  Constitutton  of  the 
state  for  tbe  proposition  that  as  the  provi- 
sions of  the  charter,  enacted  in  pursuance  of 
authority  of  the  Constitution,  reserved  to 
every  one  prosecuted  for  a  violation  of  the 
ordinances  of  tbe  city  an  appeal  from  any 
fine  or  Imprisonment  Imposed  upon  bim,  tbe 
Jurisdiction  of  the  police  Justice  to  try  and 
determine  this  controversy  Is  not  ousted  by 
tbe  fact  that  tbe  title  to  real  estate,  though 
bona  fide  made,  is  drawn  In  question. 

Tbe  answer  of  tbe  dty  was  adopted  by 
the  police  Justice  as  bis  own,  and  Martin 
demurred  to  said  answers,  which  demurrers 
were  overruled;  the  chancery  court  being  of 
opinion  that  the  police  Justice  bad  Jurisdic- 
tion, notwithstanding  tbe  fact  that  tbe  title 
to  real  estate  was  directly  and  necessarily 
involved,  and  denied  the  writ  of  prohibition 
prayed  for. 

Ibe  writ  of  error  awarded  by  this  court  to 
tbe  Judgment  of  the  court  below  presents  for 
consideration  the  single  question  wbetber  or 
not  tbe  Jurisdiction  of  tbe  police  Justice  to 
try  and  determine  tbe  prosecution  against 
plaintiff  In  error  was  ousted  by  his  having 
in  good  faltb  made  claim  to  the  proiterty  in 
dispute. 

We  do  not  deem  It  necessary  to  review  the 
ordinances  cited  and  relied  on  by  the  learned 
attorney  for  tbe  city.  It  may  be  conceded 
that  tbey  are  constitutional  and  valid,  but 
not  one  of  them  confers  in  terms  any  au- 
thority upon  tbe  police  Justice,  or  any  other 
Justice  of  the  peace  of  the  city,  authority  to 
try  and  determine  a  case  such  as  the  one 
under  consideration ;  nor  Is  there  to  be  found 
in  tbe  Constitution  or  tbe  statutes  of  tbe 
state  or  the  charter  of  the  city  any  such  ex- 
press authority  to  a  Justice  of  the  peace  or  a 
police  Justice. 

As  said  by  this  court  in  James  v.  Stokes. 
77  Va.  225,  the  Jurisdiction  of  a  Justice  "is 
given  by  law  alone,  and  Is,  in  every  case, 
what  tbe  law  affixes  It  at  *  *  *  In  the 
history  of  the  state  the  efforts  of  the  Justice 
to  extend  bis  Jurisdiction  beyond  the  limits 
prescribed  by  law  have  been  checked  by  tbe 
«2  8.11^-61 


mandate  of  the  higher  courts  in  the  form  of 
tbe  writ  of  prohibitton." 

24  Cya,  at  page  440,  states  tbe  civil  Juris- 
diction of  tbe  Justices  of  the  peace  to  be  of 
purely  statutory  origin,  and  that  the  statutes 
conferring  Jurisdiction  will  not  be  aided  or 
extended  by  Inference  or  implication  beyond 
their  express  terms. 

Tbe  same  authority,  at  pages  450,  451,  and 
also  18  A.  &  II  Enc.  V.  p.  24,  may  be  cited 
for  tbe  proposition  that  Justices  of  the  peace 
have  no  Jurisdiction  of  actions  in  which  the 
title  to  real  property  is  involved.  In  support 
of  that  broad  statement  of  tbe  law  a  large 
number  of  decided  cases  are  cited,  among 
which  is  Warwick  A  Barksdale  v.  Mayo,  16 
Grat  628. 

In  Warwick  &  Barksdale  v.  Mayo  tbe  pre- 
cise question  was  Involved  that  we  are  here 
considering,  and  it  was  the  unanimous  Judg- 
ment of  the  court  that  in  such  a  case,  if  tbe 
claim  to  tbe  property  in  dispute  is  bona  fide 
made  by  tlie  defendant,  "tbe  Jurisdiction  of 
the  mayor  or  Justice  is  ousted.  He  cannot 
inquire  into  the  validity  of  tbe  claim,  and  be 
has  no  power  In  such  case  to  proceed  to  sum- 
mary conviction.  This  principle  applies  as 
well  to  the  case  where  an  incorporeal  heredit- 
ament or  real  franchise  is  claimed  or  resist- 
ed as  to  a  controversy  touching  tbe  freehold 
itself." 

The  opinion  In  that  case,  in  which  all  the 
Judges  sitting  concurred,  was  by  that  learned 
Jurist  and  president  of  tbe  court.  Judge  Al- 
ien, and  we  quote  tbe  following  from  the 
opinion  as  conclusive  of  the  question  there 
involved : 

"In  Virginia  it  is  not  pretended  that  Jus- 
tices of  tbe  peace  or  officers  of  corporations 
have  ever  been  empowered  by  any  statute  to 
try,  without  writ,  titles  to  land  In  civil 
causes.  Tbe  eleventh  article  of  the  Bill  of 
Rights  declares  that  In  controversies  respect- 
ing property,  and  in  suits  between  man  and 
man,  the  ancient  trial  by  Jury  of  12  men  Is 
preferable  to  any  other,  and  ought  to  be  held 
sacred. 

"Though  this  provision  may  not  amount  to 
a  positive  restriction  upon  tbe  power  of  tbe 
Legislature  in  reference  to  all  controversies 
respecting  property  of  every  kind  and  suits 
between  man  and  man,  no  matter  what  may 
be  the  amount  In  dispute,  it  is  nevertheless 
tbe  provision  which  should  always  be  kept 
in  mind  In  construing  the  acts  of  tbe  Legis- 
lature; and  we  are  not  warranted  in  giving 
such  an  interpretation  to  their  acts  as  to 
Impute  to  the  Legislature  tbe  intention  of 
setting  aside  this  article  by  mere  implication. 
In  dvll  cases  we  see  no  such  Jurisdiction  is 
conferred,  and  it  would  be  a  strained  con- 
struction which  would  impute  to  the  Legis- 
lature the  intention  to  confer  such  Jurisdic- 
tion where  officers  were  Invested  with  i>ower 
to  Impose  fines  and  the  question  arose  col- 
laterally. We  have,  for  Instance,  a  provision 
in  tbe  Code,  copied  from  former  laws  (Code, 
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p.  430,  c.  101,  i  2),  sabjecting  a  person  to  a 
fine  of  $3  for  each  offense  of  shooting,  hunt- 
ing, etc.,  within  the  Inclosed  bounds  of  anoth- 
er person,  without  license  from  the  owner. 
It  would  be  a  forced  construction  which 
would  authorize  the  Justice,  upon  complaint 
for  violating  this  law,  to  adjudicate  upon 
the  question  of  title.  Tlie  contrary  was  held 
by  all  the  Judges  in  Queen  r.  Cridland,  90 
Eng.  C.  L.  R.  863,  a  proceeding  under  a  stat- 
ute Imposing  a  fine  for  committing  a  tres- 
pass by  entering  on  land  in  search  or  pursuit 
of  game ;  all  concurring  that,  where  there  was 
a  bona  fide  claim  of  title  set  up,  the  Jus- 
tices have  no  longer  Jurisdiction  to  proceed 
to  a  summary  conviction.  The  regard  wUch 
the  Legislature  has  always  had  for  this  right 
to  a  freehold  is  further  manifested  by  pro- 
visions contained  in  the  laws  regulating  ap- 
pellate Jurisdiction,  conferring  as  a  general 
role  such  appellate  Jurisdiction  where  the 
title  or  bounds  of  land  shall  be  drawn  In 
question.  The  principle  Is  recognized  also 
In  the  eleventh  section  of  article  6  of  the 
present  Constitution,  declaring  In  what  cases 
appellate  Jurisdiction  may  be  conferred  on 
this  court,  and  providing  that  It  shall  not 
have  jurisdiction  in  civil  causes,  where  the 
matter  In  controversy,  exclusive  of  costs,  is 
less  in  value  or  amount  than  $500,  excepi  In 
controversies  concerning  the  title  or  bounda- 
dles  of  land,  etc. 

"The  question  has  never  been  presented 
for  adjudication  In  any  case  In  Virginia. 
where  the  Justice  was  exercising  the  Jurisdic- 
tion conferred  to  proceed  to  a  summary  con- 
viction. But  that  a  Justice  of  the  peace  had 
no  Jurisdiction  to  try  titles  to  freehold,  or  any 
fee-simple  estate  or  Interest  tn  an  incorporeal 
hereditament,  was  expressly  determined  in 
Miller  V.  Marshall,  1  Va.  Cas.  158,  where  a 
prohibition  was  awarded  to  the  Justice,  who 
was  proceeding  to  try  a  cause  before  him  for 
the  recovery  of  a  rent  reserved  by  deed  to 
one  and  hla  heirs,  forever.  On  this  branch 
of  the  case  I  conclude  that,  whether  upon  a 
trial  of  a  civil  cause  or  In  the  exercise  of  the 
general  power  conferred  by  statute  to  proceed 
to  a  summary  conviction,  the  Justice,  mayor, 
or  any  such  subordinate  officer,  Is  bound  to 
dismiss  his  summons  Immediately  on  being 
convinced  that  the  case  involves  a  bona  flde 
claim  of  title  to  real  estate,  unless  the  Juris- 
diction is  expressly  conferred   by  statute." 

It  will  be  observed  that  Miller  v.  Marshall, 
1  Va.  Cas.  158,  is  cited  with  approval  by 
Alien,  P.,  where  it  was  expressly  determined 
that  a  Justice  of  the  peace  had  no  Jurisdic- 
tion to  try  title  to  a  freehold,  or  any  fee- 
simple  estate  or  interest  in  an  Incorporeal 
hereditament,  and  that  decision  has  remained 
unchallenged  for  a  century.  Nor  has  the 
decision  in  Warwick  &  Barksdale  v.  Mayo, 
rendered  nearly  a  half  century  ago,  ever  been 
called  In  question,  so  far  as  we  are  advised. 

In  the  case  at  bar,  while  it  is  admitted  In 
the  argument  for  the  city  that  there  was  no 
express  authority  for  the  assumption  of  Juris- 


diction by  a  Justice  to  try  title  to  land,  and 
that  the  statutory  law  in  this  respect  Is  Just 
as  It  existed  when  Warwick  &  Barksdale  v. 
Mayo,  supra,  was  decided,  the  contention  is 
made  that  that  case  Is  not  in  point,  inasmuch 
as  the  absolute  right  of  appeal  Is  now  secured 
to  any  person  convicted  of  violating  the  ordi- 
nances of  the  city  of  Richmond,  but  when 
Warwick  &  Barksdale  V.  Mayo  was  decided 
there  was  no  such  right  of  appeal.  It  is  far- 
ther contended  that  the  case  of  Brown  v. 
Epps,  81  Va.'728,  21  S.  E.  118,  27  L.  R.  A. 
678,  in  effect  overruled  the  decision  in  War- 
wick &  Barksdale  v.  Mayo. 

With  respect  to  the  first  of  these  conten- 
tions, while  the  opinion  of  the  court  in  War- 
wick &  Barksdale  v.  Mayo  did  mention  (but 
only  Incidentally  as  appears  to  us)  the  fact 
that  no  appeal  was  allowed  by  the  ordinance 
under  which  the  mayor  was  proceeding, 
stronger  language  could  not  have  been  em- 
ployed than  was  employed  to  point  out  that, 
in  the  absence  of  a  statute  expressly  con- 
ferring such  Jurisdiction,  a  Justice  of  the 
peace,  or  a  mayor  having  only  the  power  and 
authority  of  a  Justice,  Is  bound  to  dismiss 
a  case  that  Involves  a  lx>na  fide  claim  of  title 
to  real  estate.  The  opinion  states  in  so  many 
words  that  no  Jurisdiction  had  been  confer- 
red by  statute  upon  Justices  of  the  peace  to 
try  such  cases  as  the  one  under  considera- 
tion, and  it  would  be  a  strained  and  unrea- 
sonable construction  of  the  opinion  to  hold 
that  the  decision  was  based  upon  the  lack 
of  the  right  to  an  appeal  reserved  to  the 
defendant  The  plain  interpretation  of  the 
opinion  is  that  a  Justice  can  only  take  such 
Jurisdiction  as  is  expressly  conferred  on  him, 
and  it  could  not  have  been  meant  that  the 
right  of  appeal  would  take  the  place  of  af- 
firmative legislation  conferring  Jurisdiction 
to  try  a  case  in  which  the  title  to  real  es- 
tate was  drawn  in  question. 

With  respect  to  the  contention  that  Ae 
case  of  Brown  t.  Epps,  supra,  in  effect  over- 
ruled the  case  of  Warwick  Sc  Barksdale  v. 
Mayo,  It  is  to  be  noted  that  in  the  last  of 
these  cases  decided  the  police  Justice  did  not, 
as  he  did  in  the  first,  assume  or  usurp  Juris- 
diction, but  Jurisdiction  was  expressly  con- 
ferred upon  him  by  statute  to  try  and  de- 
termine the  case  of  the  defendant.  Brown, 
t>efore  him,  and  the  constitutionality  of  that 
statute  was  the  question  at  Issue.  Not  a 
word  of  reference  to  the  case  of  Warwick  & 
Barksdale  v.  Mayo  Is  employed  In  the  opinion 
by  Keith,  P.,  and  no  expressions  are  used 
which  could  be  fairly  interpreted  as  impair- 
ing the  controlling  influence  of  the  decision 
In  Warwick  &  Barksdale  v.  Mayo.  In  this 
case  there  is  no  statute,  ordinance,  or  other 
authority  of  law  authorizing,  empowering, 
or  Justifying  the  police  Justice  to  try  and 
determine  the  controversy,  involving,  as  it 
necessarily  does,  the  title  to  real  estate. 

The  couris  of  other  states,  with  practical 
unanimity,  lay  down  the  principle  enunciated 
in  our  own  decisions,  supra,  that  a  Jostice  of 


Digitized  by 


Google 


Va.) 


MARTIN  V,  CITY  OF  RICHMOND. 


803 


the  peace  cannot  try  and  determine  causes 
whicb,  though  otherwise  within  his  Jurisdic- 
tion, Involve  the  title  to  real  estate. 

In  addition  to  the  authorities  already  re- 
ferred to,  see  the  following:  Campbell  t. 
Potts,  119  N.  C.  530,  26  S.  B.  60;  AUeman 
V.  Dey,  49  Barb.  (N.  T.)  641 ;  Bfoom  v.  Sten- 
ner,  00  N.  J.  Law,  59,  11  Atl.  131;  Hughes 
y.  Mount,  23  W.  Va.  130 ;  Watson  v.  Wat^n, 
45  W.  Va.  290,  81  8.  E.  939. 

While  the  right  of  appeal  may  be  clearly 
reserved  to  plaintiff  la  error  from  a  judg- 
ment in  this  prosecution  convicting  him  be- 
fore the  police  justice  of  a  misdemeanor.  It  Is 
worthy  of  note  that  the  appeal  is  to  the 
hustingB  court  of  the  city,  a  court  without 
Jurisdiction  to  try  and  determine  controver- 
sies involving  the  title  to  real  estate. 

The  case  at  bar  is  not  in  any  material  fea- 
ture differentiated  from  the  case  of  Warwick 
&  Barksdale  v.  Mayo,  supra,  and  therefore 
we  are  of  opinion  that  the  chancery  court 
of  the  city  of  Richmond  erred  in  not  award- 
ing the  writ  of  prohibition,  as  prayed  by 
plaintiff  In  error,  and  its  judgment  win  be 
reversed ;  and  this  court  will  enter  the  order 
that  should  have  been  entered  by  the  chan- 
cery court,  awarding  the  writ 

Reversed. 

BUCHANAN,  3.  (dissenting).  I  cannot 
concur  in  the  opinion  of  the  court  in  this 
case.  In  my  judgment  the  case  of  Warwick 
&  Barksdale  v.  Mayo,  15  Grat.  528,  does  not 
control  it  The  principle  Involved  In  that 
case  is  stated  by  Judge  Allen  In  the  opinion 
of  the  court  (page  637)  to  be:  "Whether  the 
title  to  lands  may  in  this  collateral  way  be 
subjected  to  the  jurisdiction  of  police  officers, 
proceeding  without  writ  deciding  without 
the  intervention  of  a  jury,  who  holds  no 
court  of  record,  and  therefore  no  record  of 
their  proceedings  is  preserved,  and  from 
whose  judgment  there  is  no  appeal.  The  rec- 
ognition of  such  a  jurisdiction  might  In  ef- 
fect submit  the  whole  beneQclal  interest  In 
the  freehold  to  the  absolute  control  of  such 
Inferior  tribunal;  for  by  successive  fines  the 
right  of  the  owner  might  be  so  impaired  as 
to  be  of  little  value." 

Upholding  the  jurisdiction  of  the  mayor 
in  that  case  would  have  deprived  the  claim- 
ant of  the  land  of  the  right  of  trial  by  Jury, 
and  might  In  effect,  as  stated  by  Judge  Al- 
len, have  submitted  his  whole  beneficial  in- 
terest In  the  freehold  to  the  absolute  con- 
trol of  the  mayor. 

In  this  case  upholding  the  jurisdiction  of 
the  police  Justice  can  have  no  such  effect 
The  claimant  of  the  land  has  the  absolute 
right  of  appeal  to  a  court  of  record,  where 
he  has  the  right  of  trial  by  jury;  so  that 
none  of  the  objections  made  to  upholding  the 
jurisdiction  of  the  mayor  applies  to  this  case, 
except  the  fact  that  the  proceeding  Is  "with- 
out writ"  in  the  strict  sense  of  that  term,  but 
'  upon  notice  to  show  cause  why  he  should 


not  be  fined  for  violating  the  ordinance. 
This  objection  can  have  no  weight  In  the  de- 
cision of  this  case^  if  the  other  objections  do 
not  exist  There  Is  no  question  that  the  city 
bad  the  right  to  pass  an  ordinance  prohibit- 
ing any  person  from  digging  up  its  streets, 
and  to  Impose  a  penalty  for  its  violation. 
Neither  can  there  be  any  question  that  the 
Legislature  had  the  power  to  confer  jurisdic- 
tion upon  the  police  Justice  and  all  other  jus- 
tices to  try  any  person  charged  with  any  of- 
fense not  punishable  with  death  or  confine- 
ment in  the  penitentiary,  provided  the  right 
of  appeal  was  secured  to  the  accused.  Ar- 
ticle 2,  I  8,  Const  1902  (Va.  Code  1904,  p. 
cclx). 

Neither,  in  my  Judgment  la  there  any 
doubt  that  it  has  conferred  upon  the  police 
justice  the  right  to  try  persons  for  violating 
the  ordinances  of  the  city,  although  there 
may  be  involved  incidentally  the  right  to 
the  freehold  of  land. 

By  section  105  of  the  city  charter  It  Is  pro- 
vided "that  the  jurisdiction  of  the  court  [jus- 
tice] shall  extend  to  all  cases  arising  within 
the  Jurisdictional  limits  of  the  city,  of  which 
a  Justice  of  the  peace  may  take  cognizance 
under  the  laws  of  the  State,  and  to  all  cases 
arising  under  the  charter  or  ordinances  of 
the  city." 

There  Is  no  exception  made  in  the  section, 
limiting  the  police  justice's  jurisdiction  to 
cases  not  involving  the  title  to  freehold  in 
lands.  His  jurisdiction  Is  expressly  declared 
to  "extend  to  all  cases"  of  the  character 
mentioned. 

As  was  said  by  Judge  Moncure  In  Moore  ▼. 
Va.,  etc.,  Ins.  CJo.,  28  Grat  508,  516,  617,  26 
Am.  Rep.  373:  "A  more  comprehensive  word 
than  'all'  cannot  be  found  in  the  English  lan- 
guage." And  unless,  as  was  said  In  that 
case,  very  strong  reasons  can  be  furnished 
for  giving  It  a  restricted  construction.  It 
should  receive  its  comprehensive  meaning. 

No  such  reason,  as  we  have  seen,  exists  In 
this  case;  for  the  accused  In  a  case  like  this, 
when  tried  by  a  police  justice,  is  protected 
in  every  right  secured  to  him  by  the  (insti- 
tution as  fully  and  as  effectually  as  was  the 
accused  in  the  case  of  Brown  v.  Epps,  91  Va. 
726,  21  S.  E.  119,  27  L.  B.  A.  676,  and  there 
Is  no  reason,  in  my  judgment  why  the  juris- 
diction of  the  police  justice  In  this  case 
should  not  be  sustained,  as  was  that  of  the 
justice  of  the  peace  In  that  case,  unless  the 
right  to  land  is  of  more  value  and  is  to  be 
placed  upon  higher  grounds  than  the  right 
to  personal  liberty;  and  this,  of  course,  can- 
not be  so. 

By  section  4106  of  the  Code  of  1904  it  is 
provided  that  Justices  of  the  peace  in  the 
counties  shall  have  exclusive  original  juris- 
diction of  all  misdemeanors,  except  viola- 
tions of  the  revenue  and  election  laws  of 
the  state,  of  offenses  against  public  policy, 
violations  of  Sunday  laws  by  railroads  and 
steamship  companies,  and  the  sale  of  Intox- 
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Icatlng  liqaor  on  Sunday.  Section  4109, 
Ya.  CkKle  1904. 

If  police  Justices  have  no  Jurisdiction  of 
any  case  where  the  freehold  to  land  may 
be  Involved,  then  Justices  of  the  peace  have 
no  such  Jurisdiction  of  such  cases;  for  the 
statute  which  confers  Jurisdiction  upon  them 
Is  no  more  comprehensive  than  the  ordinance 
which  confers  Jurisdiction  upon  the  police 
Justices.  If  It  be  true  that  Justices  of  the 
peace  have  no  such  power,  then  in  the 
counties  of  the  state  there  is  no  means  of 
punishing  the  violations  of  many  laws. 

By  section  3856a  of  the  Code  it  Is  pro- 
vided that  "any  person  other  than  a  duly 
authorized  officer  changing  the  line  of  any 
public  road  on  either  side  thereof,  as  the 
lines  have  existed  for  twenty  years  or  more, 
without  the  permission  entered  of  record 
of  the  circuit  court  of  the  county  in  which 
the  road  lies,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  fined  not  less  than  five  nor  more  than  fifty 
dollars." 

By  section  2071  of  the  Code,  shooting, 
hunting,  ranging,  fishing,  trapping,  or  fowl- 
ing upon  the  lands  of  another  without  his 
consent  Is  prohibited  under  a  penalty  of  not 
less  than  $5  nor  more  than  $50  for  each  of- 
fense. 

In  prosecutions  under  either  of  these  sec- 
tions the  question  of  the  title  to  the  freehold 
may  often  be  Incidentally  Involved;  yet,  if 
Justices  of  the  peace  have  no  Jurisdiction 
where  the  accused  bona  fide  claims  the  land 
upon  which  the  unlawful  act  Is  charged  to 
have  been  committed,  there  Is  no  tribunal  pro- 
vided In  which  he  can  be  prosecuted  crim- 
inally for  the  violation  of  those  sections. 
The  circuit  courts  clearly  have  no  original 
Jurisdiction  over  such  cases.  Ya.  Code  1904, 
i  4106.  Their  Jurisdiction  over  them  is  only 
by  way  of  appeal. 

▲  construction  which  requires  the  word 
"all"  to  receive  a  narrow  instead  of  Its 
usual  comprehensive  meaning,  and  which 
places  the  lawmaking  power  In  the  position 
of  enacting  laws  to  punish  offenses,  and  yet 
furnishing  no  tribunal  In  which  to  try  those 
who  are  charged  with  their  violation,  ought 
not,  In  my  opinion,  to  be  given  any  provision 
of  law,  unless  there  be  some  very  strong 
reason  for  it  No  such  reason — In  fact,  no 
reason  at  all,  so  far  as  I  can  see — exists  In 
this  case  for  such  a  construction;  but,  on 
the  contrary,  the  language  of  the  statute 
and  the  manifest  policy  of  the  Legislature 
not  to  burden  the  courts  of  record  in  the  first 
Instance  with  the  trial  of  minor  criminal  of- 
fenses, seem  to  me  to  show  that  the  construc- 
tion placed  upon  the  provisions  of  law  in- 
volved In  this  case  by  the  learned  chancery 
court,  in  refusing  the  writ  of  prohibition, 
was  correct,  and  that  Its  Judgment  should  be 
affirmed. 


BDBNA  YISTA  EXTRACT  CO.   r.   HICK- 
MAN. 

(Supreme  Court  of  Appeals  of  Ylninla.    Nov. 
19,  1908.) 

1.  Appeal  Urn  Ebbob  (|  511*)— Bui.  or  Ex- 

CEPTTONB  —  SErrLElfSST  —  SlOKINO   —   TlME 

Pbescbibkd. 

Where  bills  of  exceptions  in  the  leooid  pat^ 
port  to  have  been  signed,  sealed,  eniolled,  and 
made  a  part  of  the  record,  with  the  clerk's  cer- 
tificate, dated  November  26th,  "that  the  forego- 
ing is  a  true  transcript  of  the  record,"  and  the 
record  shows  that  the  court  was  in  session  as 
late  as  October  28th,  this  shows  that  the  bilb 
of  exceptions  were  signed  within  30  days  after 
the  end  of  the  term  at  whldi  the  exceptions  were 
noted,  as  provided  by  Acts  1008,  p.  336,  c.  225. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2330 ;   Dec.  Dig.  |  511.*] 

2.  Apfeal  Ann  ElRBOB  (I  611*)— Bnx  of  Ex- 
ceptions —  ScnxEUEKT  —  &oiii!ia  —  Tive 
Pbescbtbed 

Under  Acts  1908,  p.  836,  e.  225,  allowing 
bills  of  exceptions  to  be  signed  either  in  term 
time  or  vacation,  the  correct  practice  demands 
that  a  bill  of  exceptions  not  dgned  during  the 
term  should  show  that  it  was  signed  within  30 
days  after  the  end  of  the  term,  or  at  such  other 
time  as  the  parties,  by  consent  entered  of  rec- 
ord, agreed  on. 

[ta.  Note. — ^For  other  cases,  see  Appeal  and 
Erorr,  Cent  Dig.  {  2320;   Dec.  Dig.  >  511.*J 

3.  Masteb  and  Sebvant  (|  217*)— iHmBT  to 

SXBVART— ASSUICPTION    Ot   RISK. 

An  employ^  in  a  tanning  plant,  engaged  in 
regulating  valves  in  pipes  conveying  steam  to 
open  tul>s,  while  standing  with  one  foot  on  the 
edge  ot  a  tub  and  the  other  on  a  trough,  neces- 
sitating a  straddle  of  over  four  feet  skpped  and 
fell  into  the  tub  and  was  injured.  He  was  fa- 
miliar with  the  situation  and  knew  the  danger, 
having  been  accustomed  to  stand  astride  the 
tubs  aO  or  60  times  a  day,  bat  continued  in  tlie 
service  without  requesting,  or  without  the  mas- 
ter promising  to  supply,  safer  appliances.  Beld, 
that  he  assumed  the  risk  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Msater  and 
Servant  Cent  Dig.  ||  674-600;  Dec  Dig.  { 
217.*] 

4.  Master  and  Sebvant  (|  217*)— Ihjubt  to 
Sebvant— AssuvpnoN  or  Risk— Risks  As- 
sumed. 

A  servant  does  not  assume  extraordinary  and 
unusual  risks,  nor  risks  created  by  the  negligence 
of  the  master,  nor  such  as  are  latent,  or  are 
only  discovered  at  the  time  of  the  injury ;  but 
he  assumes  the  ordinary  risks,  and  all  risk:3 
which  he  knows,  or  in  the  exercise  of  reason- 
able care  may  know,  unless  there  is  some  agree- 
ment to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {(  574-600;  Dec  Dig.  ! 
217.*] 

6.  Masteb  and  Sebvaut  (|  219*)— Injubt  to 
.    Sebvaniv— "AsstnoPTiON  or  Risk." 

Assumption  of  risk  rests  on  agreement  of 
the  servant  with  the  master,  express  or  implied, 
from  the  circumstances  of  the  employment  that 
the  master  shall  not  be  liable  for  any  injury 
Incident  to  the  service,  resulting  from  a  known 
or  obvious  danger  arising  in  the  performance  of 
the  service. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  610-621;  Dec  Dig.  i 
219.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  580,  591;    vol.  8,  pp.  7584,  7585.] 
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Error  to  Circuit  Court,  Rockbridge  Coun- 

Action  by  E.  L.  Hickman  against  the  Bnena 
Vista  Extract  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Hulst  Olenn  and  Cbarles  &  Duncan  Curry, 
for  plaintiff  in  error.  Glasgow  &  White,  for 
defendant  in  error. 

WHITTLE,  J.  We  are  met  at  tlie  thres- 
hold of  this  case  with  the  objections,  that 
there  Is  no  order  of  court  making  the  bills  of 
exception  a  part  of  the  record,  and  nothing 
to  show  that  they  were  signed  within  the 
time  required  by  law. 

The  record  contains  the  following  memo- 
randum: "On  the  trial  of  this  case  the  de- 
fendant, by  its  attorneys,  excepted  to  sundry 
opinions  of  the  court  given  upon  the  trial, 
and  obtained  leave  to  file  its  bills  of  exc^>- 
tlon  according  to  law,  which,  when  filed,  are 
ordered  to  be  made  a  part  of  the  record  in 
the  case." 

Corresponding  bills  of  exception  in  due 
form  appear  in  the  printed  transcript  of  the 
record,  which  purport  to  have  been  signed, 
sealed,  and  enrolled,  and  made  a  part  of  the 
record,  with  the  clerk's  certificate  attached 
"that  the  foregoing  is  a  true  transcript  of 
the  record."  The  certificate  bears  date  No- 
vember 26,  1007,  and  Inasmuch  as  the  record 
shows  that  the  court  was  in  session  certainly 
as  late  as  October  28,  1907,  the  bUls  of  ex- 
ception must  have  been  signed  within  80 
days  after  the  end  of  the  term  at  which  the 
exceptions  were  noted. 

As  to  the  effect  of  the  clerk's  certificate,  see 
Yellow  Poplar  Lumber  Co.  v.  Thompson's 
Heirs,  108  Va. ,  62  S.  B.  858. 

While  we  are  of  opinion  that  a  substantial 
compliance  with  the  statute  appears  in  this 
instance,  correct  practice  demands  that  a  bill 
of  exception  not  signed  during  the  term  at 
which  the  opinion  of  the  court  is  announced 
to  which  exception  is  taken  ought  to  show 
that  it  has  been  signed  within  30  days  after 
the  end  of  such  term,  or  at  such  other  time 
as  the  parties,  by  consent  entered  of  record, 
may  agree  upon.  Said  signing  now  may  be 
either  in  term  time  or  in  vacation,  whether 
another  term  of  the  court  has  Intervened 
or  not;  and  it  Is  declared  that  all  bills  of  ex- 
ceptions "so  tendered  to  and  signed  by  the 
Judge,  as  aforesaid,  either  in  term  time  or 
in  vacation  shall  be  a  part  of  the  record  of 
the  case."    Acts  1908,  pp.  336,  337,  c.  225. 

On  the  merits,  the  case  presented  for  our 
consideration  is  as  follows:  The  plaintiff  in 
error  (the  defendant  in  "the  court  below)  is 
the  owner  and  operator  of  a  plant  for  ex- 
tracting tannin  and  other  chemical  properties 
from  the  wood  and  bark  of  certain  trees.  In 
its  operations  it  is  necessary  to  use  boilers 
aad  engines  to  generate  heat  and  power,  and 
also  other  machinery  for  cutting  and  grinding 
wood  and  extracting  its  chemical  properties. 
Am<Mig  other  agencies,  eight  tubs  or  vata  are 


used  in  the  leaching  room  to  hold  the  ground 
wood.  The  wood  and  liquid  in  these  tubs  are 
kept  at  high  temperature  by  means  of  steam 
conveyed  through  pipes  connected  with  the 
engine.  These  pipes  are  equipped  with 
valves  or  gauges  for  regulating  the  heat,  and 
are  attached  to  a  standpipe  in  the  center  of 
each  tub,  extending  a  short  distance  above 
the  top.  The  tubs,  which  are  from  4  to  6 
feet  in  diameter  and  4  feet  deep,  were  uncov- 
ered and  arranged  in  a  row  across  the  floor 
of  the  leach  room.  The  operation  requires 
the  services  of  a  man  to  run  the  engine  and 
rotary  pump,  an^  likewise  to  manipulate  the 
valves  controlling  the  steam  and  keep  the 
contents  of  the  tubs  at  proper  temperature. 

The  plaintiff,  E.  L.  Hickman,  was  employ- 
ed by  the  defendant  and  placed  in  charge  ot 
the  leach  room.  On  the  occasion  of  the  acd* 
dent,  while  he  was  engaged  in  regulating  the 
valves,  standing  with  one  foot  on  the  edge  of 
a  tub  and  the  other  on  the  liquor  trough, 
which  necessitated  a  straddle  of  4  feet  6  inch- 
es, his  foot  slipped  from  the  rim  of  the  tub 
and  was  submerged  in  its  boiling  contents, 
occasioning  the  injury  of  which  be  complains. 

To  an  adverse  judgment  the  defendant 
brings  this  writ  of  error. 

The  gravamen  of  the  declaration  Is  the  al- 
leged failure  of  the  master  to  exercise  ordina- 
ry care  to  provide  the  servant  with  a  reasona- 
bly safe  place  and  suitable  appliances  in  and 
with  which  to  perform  the  work  required  of 
him. 

The  servant  had  been  in  the  employment  of 
the  master  from  the  time  the  plant  was  first 
established,  in  various  departments  of  the 
service,  and  had  worked  for  a  long  time  in 
the  leach  room.  Indeed,  he  admits  that  he 
was  perfectly  familiar  with  the  situation, 
the  dangers  of  which  were  open  and  obvious. 
To  quote  bis  own  language,  "Anybody  could 
see  it  was  dangerous."  Yet,  with  full  knowl- 
edge of  the  danger,  and  without  request  of 
or  promise  by  the  master  to  supply  safer  ap- 
pliances, he  cbose  to  continue  the  service, 
standing  astride  of  these  seething  leach  tubs 
50  or  60  times  a  day,  so  often,  he  says,  that 
he  got  accustomed  to  It  Upon  bis  own  tes- 
timony it  is  clear  that  the  servant  assumed 
the  risk  and  cannot  demand  damages  from 
the  master. 

The  general  rule  governing  risks  assumed 
by  the  servant  is  well  stated  in  26  Cyc.  1177 
et  seq.:  "While  a  servant  does  not  assume 
the  extraordinary  and  unusual  risks  of  the 
employment,  the  rule  is  well  settled,  both  in 
England  and  in  this  country,  that  on  accept- 
ing employment  he  does  assume  all  the  or- 
dinary and  usual  risks  and  perils  Incident 
thereto,  whether  it  be  dangerous  or  other- 
wise, and  also  all  rifllu  which  he  knows,  or 
may  in  the  exercise  of  reasonable  care  know, 
to  exist,  unless  there  is  some  agreement  to 
the  contrary.  He  does  not,  however,  assume 
such  risks  as  are  created  by  the  master's  neg- 
ligence, nor  sncb  as  are  latent,  or  are  onl^ 
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discovered  at  the  time  of  the  Injury.  The 
doctrine  of  assumption  of  risk  Is  distinct 
from  that  of  contributory  negligence,  and 
rests  upon  an  agreement  of  the  servant  with 
his  master,  express  or  Implied  from  the  cir- 
cumstances of  hlB  employment,  that  his  mas- 
ter shall  not  be  liable  for  any  Injury  incident 
to  the  service,  resulting  from  a  known  or  ob- 
vious danger  arising  in  the  performance  of 
the  service." 

This  statement  of  the  law  is  in  accord  with 
numerous  decisions  of  this  court.  The  last 
expression  on  the  subject  will  be  found  in  an 
opinion  handed  down  at  Staunton  September 
10,  1908 — Norton  C!oaI  Company  v.  Murphy, 
108  Va.  — ,  62  S.  E.  268. 

It  is  not  necessary  to  notice  the  minor  as- 
signments of  error,  since  the  testimony  of  the 
plaintiff  himself  precludes  a  recovery. 

The  Judgment  must  be  reversed,  the  ver- 
dict of  the  Jury  set  aside,  and  the  case  re- 
manded for  a  new  trlaL 

Reversed. 


MORRIS  V.   STATE. 
(Supreme  Court  of  Georgia.     Nov.  11,  1908.) 

1.  Criminal  Law  «  923*)— New  Tbiai^-Cok- 
petency  of  jubob— failure  to  challenge. 

Tiiat  a  traverse  juror  who  has  served  at 
one  term  of  the  superior  court  may  be  sum- 
moned to  serve  at  the  next  succeeding  term 
famishes  a  ground  of  challenge  propter  defec- 
tum, under  the  act  of  August  15,  1903  (Acta 
1903,  p.  83) ;  but,  if  he  serves  without  chal- 
lenge or  objection,  this  is  not  cause  for  a  new 
trial  after  verdict,  even  though  the  fact  of  his 
previous  service  may  not  be  known  to  the  mov- 
ant until  after  the  verdict  or  sentence.  Jack- 
son V.  State,  126  Ga.  27T,  54  S.  B.  ICT  (1),  and 
citations ;  Jordan  v.  State,  119  Ga.  443,  46  S. 
B.  679. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec  Dig.  t  923.*] 

2.  Case  Not  Reviewed. 

This  court  declines  to  review  and  reverse 
the  decision  in  Hill  v.  State,  122  Ga.  166,  50 
S.  EJ.  57.  Moreover,  it  would  not  be  of  any 
benefit  to  the  plaintiff  in  error  to  review  that 
case  alone  (as  requested),  without  also  review- 
ing the  other  cases  making  the  same  ruling, 
which  preceded  and  followed  it. 
8.  Cbimihal  Law  (g  1124*)— Wbit  or  Ebbob— 
Record— Mattebs  Pbesented  fob  Review- 
Admission  OP  Evidence. 

Grounds  of  a  motion  for  a  new  trial,  which 
set  out  that  after  the  evidence  for  the  defend- 
ant was  closed  certnin  questions  were  asked 
witnesses  for  the  state,  that  objection  thereto 
was  made  on  the  gi-uund  that  such  questions 
were  not  in  rebuttal  of  the  evidence  for  the 
defendant,  but  cumulative  of  evidence  previous- 
ly introduced  for  the  state,  and  that  the.  ob- 
jection was  overruled,  present  no  proper  as- 
signments of  error;  it  not  appearing  what  an- 
swers were  elicited  by  such  questions. 

[EM.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  g  2947;    Dec  Dig.  >  1124.*] 

4.  REPCSAt  OF  New  Trial. 

The  other  grounds  of  the  motion  for  a  new 
trial  not  dealt  with  specifically  are  without  mer^ 
it,  and  there  was  no  error  In  refusing  a  new 
trial. 
(Syllabus  by  the  Clourt.) 


Error  from  Superior  C>>art,  Pike  County; 
B.  J.  Reagan,  Judge. 

Seaborn  Morris  was  convicted  of  a  crime, 
and  he  brings  error.     Affirmed. 

W.  Y.  Allen  and  Henry  O.  Farr,  for  plain- 
tur  In  error.  O.  H.  B.  Bloodworth,  Jr.,  O. 
H.  Bloodworth,  Sol.  Gren.,  and  John  O.  Hart, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Jidgment  affirmed.  AU 
the  Justices  concur. 


ARNOLD  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  11,  190&) 

1.  Cbiminai.  Law   (!  SOS*)— Evidbncs— Res 

Okstje. 

Where,  on  the  trial  of  one  for  murder,  the 
homicide  la  admitted,  and  the  material  question 
is  whether  it  was  wilifol  or  accidental,  the 
conduct  of  the  defendant  in  shooting  at  the 
sister  of  the  deceased  as  she  ran  from  the  house 
Immediately  after  the  defendant  had  mortally 
wounded  her  brother,  and  her  screams  for  help, 
are  parts  of  the  res  gestts,  and  relevant  to  the 
issue. 

[Bd.    Note.— For    other    cases,    see   Criminal 
Law,  Cent.  Dig.  I  807 :    Dec  Dig.  i  365.*] 

Z.  Gbikinal  Law  (J  37C*)— Evidence  —  Good 

Character — Special  Tbaitb. 

While  a  person  accused  of  crime  may  put 
his  general  character  in  issue,  a  witness  call- 
ed by  him  to  show  his  general  character  will 
not  be  permitted  on  his  examination  in  chief  to 
testlfjr  as  to  the  particular  instances  or  special 
traits  which  do  not  bear  upon  the  peculiar  na- 
ture of  the  crime  charged, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  t  841 ;   Etec  Dip.  i  376.*] 

8.  Criminal  Law  ^^  670*)- New  Trial— Re- 
jection OF  Evidence  Inadmissible  in  Pabt. 
Where  testimony  is  offered  as  a  whole,  some 
of  which  is  competent  and  some  not,  a  new 
trial  will  not  be  granted  because  of  its  rejec- 
tion. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1595;   Dec  Dig.  f  670.*j 

4.  Criminal  Law  (i  789*)— Tbiai.— Instbdo- 
TioNS— Reasonable  Doubt. 

In  defining  a  reasonable  doubt.  It  is  not 
error  to  instruct  the  jury  that  a  reasonable 
doubt  "is  just  such  a  doubt  as  its  name  im- 
plies, not  a  vague  conjecture  nor  fanciful  doubt 
but  It  is  such  a  doubt  that  you.  as  trial  jarois, 
can  give  a  reason  for  having. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.   (Sent   Dig.   H   1904-1922;    Dec    Dig.  ) 

For  other  definitions,  see  Woids  and  Phrases, 
vol.  7,  pp.  5958-5972 ;   voL  8,  p.  7779.] 

6.  Criminal  Law  (|  785*)— Trial— Irsxswc- 
TioNS— Impeachment  of  Witttesses. 

The  charge  on  the  subject  of  impeachment 
of  witnesses  was  within  the  rulinjr  in  Powell  v. 
State,  101  Ga.  l»-22,  29  S.  E.  Sm,  65  Am.  St 
Rep,  277 ;    Smith  v.  State,  109  Ga.  479  (2),  SS 

5.  B.  59. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  785.»] 

(Syllabus  by  the  (Tourt) 

Error  from  Superior  0)iirt,  Floyd  County; 
Moses  Wright,  Judge.  • 

John  Arnold  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 


•For  other  cues  ■••  uune  toplo  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Iad« 
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J.  W.  wise  and  Q.  B.  Maddox,  for  plaintiff 
In  error.  W.  H.  Ennis,  Sol.  Gen.,  and  John 
C.  Hart,  Atty.  Goi.,  tor  the  State. 

EVANS,  P.  J.  John  Arnold  was  convicted 
of  the  murder  of  Harris  Rodney,  and  recom- 
naended  to  mercy.  He  made  a  motion  for  a 
new  trial,  which  was  refused,  and  he  ex- 
cepts. 

1.  The  deceased  was  slain  at  the  house  of 
his  sister,  at  about  10  o'clock  at  night  At 
the  time  of  the  homicide  the  deceased,  his 
sister,  and  her  two  Infants  were  the  only 
persons  In  the  house.  Tlie  defendant  de- 
manded that  he  be  allowed  to  come  in  the 
bouse,  and,  upon  being  refused,  he  forced 
an  entrance,  and  in  a  struggle  with  the  de- 
ceased killed  him.  The  sister,  in  narrating 
the  occurrence,  was  allowed  to  testify,  over 
objection,  that  immediately  upon  the  de- 
fendant shooting  her  brother  she  ran  out 
of  the  house,  and  the  defendant  shot  at 
her  four  times  while  she  was  running;  that 
she  ran  across  tlie  street  to  Sadie  Brock's, 
calling  upon  her  to  run  and  help  her  brother, 
and  stating  that  defendant  had  shot  him  and 
would  kill  him;  that  Sadie  Brock  told  her 
father  not  to  go,  but  to  get  a  policeman. 
While  this  was  going  on,  witness  and  Sadie 
Brock  entered  the  house,  and  by  that  time 
the  defendant  had  come  on  the  porch.  The 
specific  objection  to  this  testimony  was  that 
it  related  to  occurrences  after  the  killing, 
and  Included  a  conversation  with  a  third  per- 
son not  in  the  presence  of  the  defendant.  In 
his  statement  the  defendant  claimed  that  the 
killing  was  accidental,  and  that  the  pistol 
was  unintentionally  discharged  in  a  scuffle 
with  the  deceased  and  his  sister.  The  tes- 
timony to  which  objection  was  made  was 
but  a  part  of  the  narrative  of  the  circum- 
stances of  the  homicide.  The  immediate 
flight  of  the  witness,  the  firing  upon  her  by 
the  defendant  as  she  was  fleeing,  her  instant 
appeal  for  help,  was  so  closely  connected 
with  the  firing  of  the  fatal  shot  as  to  become 
a  part  of  the  res  gestae,  and  was  material  in 
determining  whether  the  shooting  was  willful 
or  accidental.  Pool  v.  State,  87  Ga.  526,  13 
S.  E.  556.  It  Is  not  certain  whether  the  con- 
versation was  heard  by  the  defendant  who 
had  followed  her,  but  the  evidence  Is  strong- 
ly Indicative  that  It  occurred  within  his 
hearing,  If  not  actually  in  bis  presence.  Even 
if  the  conversation  relative  to  getting  a  po- 
liceman was  inadmissible,  the  error  in  admit- 
ting It  was  so  manifestly  harmless  that  a 
new  trial  should  not  be  had  on  that  account 
alone. 

2,  3.  The  defendant  offered  to  prove  tala 
good  character  by  several  witnesses,  one  of 
whom  was  C.  T.  Clements.  The  fourth 
ground  of  the  motion  for  a  new  trial  com- 
plains that  the  court  erred  in  ruling  out  the 
following  testimony  of  this  witness:  "Q. 
Aie  you  acquainted  with  John  Arnold's  gen- 
eral character  in  the  community  in  which 
he  lives?    A.  Yes,  sir;  I  think  I  am  pretty 


well  acquainted  with  It  Q.  Is  that  char- 
acter good  or  badt  A.  He  had  the  character 
of  l^ing  a  good  man,  so  far  as  laboring  and 
being  peaceable  and  quiet  was  concerned. , 
He  was  respectful  to  both  white  and  black." 
It  appears  from  the  brief  of  evidence  that 
this  witness  was  allowed  to  testify  that 
he  had  known  the  defoidant  about  two 
years,  knew  his  character  in  the  community 
pretty  well,  that  his  character  was  good, 
except  that  he  had  the  reputation  of  drink- 
ing some.  We  fully  concede  that  it  is  the 
right  of  a  person  accused  of  crime  to  put 
in  issue  his  general  character.  In  examin- 
ing the  witnesses  called  to  establish  his  char- 
acter, the  defendant  may  Inquire  of  them 
how  long  they  have  known  him,  and  their 
opportunities  of  forming  a  knowledge  of  his 
character.  Pe^les  v.  State,  103  Ga.  629, 
20  S.  E.  691.  But  a  witness  called  by  the  de- 
fendant to  show  his  good  character  will  not 
be  permitted  on  his  examination  in  chief  to 
testify  as  to  the  particular  Instances  or  spe- 
cial traits  which  do  not  bear  upon  the  pecu- 
liar nature  of  the  crime  with  which  the  de- 
fendant Is  charged.  Thus  a  man  on  trial  for 
murder  will  not  be  permitted  to  show  his 
character  for  Industry.  State  v.  Dalton,  27 
Mo.  13.  The  witness  in  this  case  was  allow- 
ed to  swear  that  the  character  of  the  accus- 
ed was  good.  The  excluded  answer  was 
not  BO  positive  in  its  Indorsement  of  the  de^ 
fendanfs  character  as  the  evidence  which 
was  admitted.  Testimony  that  the  defend- 
ant's general  character  for  peaceableness  was 
good  was  relevant  But  from  the  form  of 
the  question  it  seems  his  purpose  was  to  put 
In  issue  his  general  character,  and  not  his 
character  for  peaceableness.  If  the  court  had 
allowed  the  witness  to  answer  the  question  In 
the  manner  the  witness  would  have  answer- 
ed It,  the  effect  would  have  been  to  al- 
low the  defendant  to  establish  his  good  char- 
acter from  his  habits  of  Industry,  and  being 
respectful  to  white  and  black  people.  The 
evidence  was  offered  as  a  whole;  and  the 
rule  is  well  settled  that  where  evidence, 
some  of  which  is  admissible,  and  some  at 
which  is  not  admissible.  Is  offered  as  a 
whole,  a  new  trial  will  not  be  granted  be- 
cause of  its  rejection.  Skellie  v.  Central  R. 
Co.,  81  Ga.  56,  6  S.  E.  811;  Smalls  v.  State, 
90  Ga.  26,  25  S.  E.  614;  Ellis  v.  Poe,  100  Ga. 
422,  34  S.  B.  567. 

4.  The  court  charged  that  the  defendant 
"goes  into  the  trial  of  the  case  presumed  to 
be  innocent,  and  that  presumption  remains 
witfi  him  throughout  the  trial  and  entitles 
him  to  an  acquittal  at  your  hands,  unless  the 
state,  by  evidence,  legally  and  satisfactorily 
establishes  his  guilt,  not  to  a  mathematical 
certainty,  for  that  is  not  required,  but  the 
state  is  required  to  establish  Ills  guilt  to  a 
moral  and  reasonable  certainty  and  beyond 
a  reasonable  doubt  That  doubt,  gentlemen. 
Is  just  such  a  doubt  as  its  name  implies; 
not  a  vague  conjecture  nor  fanciful  doubt, 
but  it  is  such  a  doubt  that  you,  as  trial 
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Jurors,  can  give  a  reason  for  baTlng.  If 
you  have  such  a  doubt  as  to  the  guilt  of  tbe 
defendant,  you  should  acquit  him.  If  yon  be- 
lieve beyond  such  a  doubt  that  be  Is  gOUty. 
you  should  convict  him  of  that  offense  of 
which  you  are  so  satisfied  he  is  guilty." 
The  vice  of  this  charge  Is  alleged  to  be  In 
the  definition  of  a  reasonable  doubt;  and  it 
Is  contended  that  tbe  court's  instruction  was 
calculated  to  impress  upon  the  Jury  that 
they  must  have  a  sufiSclent  reason  for  doubt- 
ing tbe  guilt  of  the  accused,  whereas  the 
true  rule  of  law  is  that,  if  tbe  evidence 
leaves  the  reasonable  mind  wavering  and  un- 
settled, the  defendant  should  be  given  the 
benefit  of  such  a  doubt  We  see  no  error 
In  this  instruction.  The  very  term  "reason- 
able doubt"  Imports  a  doubt  for  which  a 
reason  may  be  ascribed.  Vann  v.  State,  83 
Ga.  45,  9  S.  E.  945;  Fletcher  v.  State,  90 
Ga.  468  (2),  17  S.  E.  100. 

5.  Another  exceipt  from  the  charge  which 
is  criticised  is  this:  "Under  that  rule,  gentle- 
men, you  loolc  and  see  whether  any  witness 
in  the  case  has  or  has  not  been  impeached. 
If  a  witness  has  been  so  successfully  im- 
peached and  has  not  been  corroborated  in  one 
of  tbe  ways  I  have  explained  to  you,  it  would 
be  your  duty  to  disregard  the  testimony  of 
that  witness;  but  whether  a  witness  has 
been  so  successfully  impeached,  and,  if  suc- 
cessfully impeached,  whether  such  witness 
has  been  corroborated,  and  what  weight  you 
will  give  to  the  testimony  of  that  witness 
under  all  the  facts  and  circumstances  of  the 
case,  is  a  matter  for  you  to  determine."  The 
error  in  the  diarge  is  said  to  be  that  the  Jury 
was  left  to  determine  what  weight  they 
would  give  to  the  testimony  of  a  witness 
who  had  been  successfully  impeached,  wheth- 
er or  not  such  witness  had  been  corroborated 
or  sustained  in  any  of  the  ways  pointed  out 
by  law.  There  was  no  error  in  this  charga 
Powell  V.  State,  101  Ga.  19-22,  29  8.  E.  809, 
65  Am.  St  Kep.  277;  Smith  v.  State,  109  Ga. 
477  (2),  35  S.  B.  69. 

The  verdict  was  amply  supported  by  the 
evidence,  and  no  sufilclent  cause  Is  shown 
for  reversing  the  Judgment  refusing  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


WOODALIi  V.  FIDELITY  &  CASUAI/TT  CO. 

(Supreme  Court  of  Georgia.    Nov.  14,  1908.) 
INSUEANCE  (S  639*)— Health  Indkmnitt— No- 
tice. 

Where  a  health  indemnity  policy  provided 
for  liability  of  the  insurance  company  for  a 
specified  amount  per  week  durinir  the  disability 
of  tbe  assured  resulting  from  certain  diseases 
for  a  period  not  exceeding  26  weeks,  and  that 
the  medical  adviser  of  the  company  had  the 
rifiht  to  examine  the  assured  during  such  dis- 
ability, and  further  provided  that  immediate  no- 
tice should  be  fciven  the  company  of  any  disease 
oauKing  such  disability,  and  of  the  full  name 


and  address  of  the  assured,  Iteld,  where  th«  dis- 
ability continues  for  the  full  period  of  26  weeks, 
and  there  is  a  failure  to  give  snch  notice  during 
such  period,  and  no  excuse  for  such  failure  is 
given,  there  can  be  no  recovery  on  accoimt  of 
such  disability. 

{Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  8§  1333-1336 ;   Dec  Dig.  ^  538.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Fulton  Comity; 
W.  D.  Ellis,  Judge. 

Action  by  Mary  Woodall  against  the.Fl- 
dellty  &  Casualty  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

J.  F.  Goligbtly,  for  plaintiff  In  error.  Sla- 
ton  &  Phillips,  for  defendant  In  error. 

HOLDEN,  J.  The  plaintiff  brought  suit 
against  the  defendant  a  corporation  of  the 
state  of  New  York,  with  its  main  office  lo- 
cated in  the  city  of  New  York,  on  a  policy 
of  Insurance  issued  by  the  defendant  to  the 
plaintiff's  husband,  alleging  that  on  the  10th 
of  April,  1906,  her  husband  was  afflicted 
with  cirrhosis  of  the  liver,  which  totally  dis- 
abled him  from  performing  any  of  the  duties- 
of  his  occupation  from  that  time  to  the  16th 
of  November,  1906,  when  he  died.  Within 
three  weeks  thereafter  she  went  to  tbe  per- 
son in  charge  of  the  company's  business  la 
Atlanta,  and  informed  him  of  the  disability 
above  named  and  the  liability  of  the  defend- 
ant He  afterwards  furnished  her  a  blank 
on  which  to  make  out  a  claim  of  loss,  which 
she  ffiled  out  making  out  her  claim,  proof 
of  loss,  and  notice  of  disability.  He  stated 
he  would  attend  to  the  matter.  The  policy 
attached  to  tbe  petition  provided  that  if  the 
assured  suffered  from  cirrhosis  of  the  liver 
or  other  specified  diseases,  which  disabled 
him  from  performing  any  duty  pertaining  to- 
his  occupation,  the  company  would  pay  to 
him  a  weekly  indemnity  of  $25  per  week  dur- 
ing the  period  Qf  such  disability  during  which 
he  was  necessarily  confined  to  the  bouse 
"for  not  less  tban  7  coiuiecutive  days  and  not 
exceeding  26  weeks."  The  policy  further  pro- 
vided as  follows:  "Any  medical  adviser  of 
the  company  shall  be  allowed  to  examine  the- 
person  or  body  of  the  assured  in  respect  to 
any  alleged  disease  or  illness  in  such  manner 
and  at  such  times  as  he  may  r^uire.  Imme- 
diate written  notice  must  be  given  the  com- 
pany at  New  York  City  of  any  disease  or 
illness  for  which  a  claim  is  to  be  made,  with 
full  particulars  thereof,  and  full  name  and 
address  of  the  assured.  Affirmative  proof 
of  duration  of  disability  must  also  be  fur- 
nished to  the  company  within  two  months 
from  the  termination  of  disability.  *  •  * 
An  agent  has  no  authority  to  change  this 
policy  or  to  waive  any  of  Its  provisions,  nor 
shall  notice  to  any  agent  or  knowledge  of 
his  or  any  person  be  held  to  effect  a  waiver 
or  change  in  this  contract  or  in  any  part  of  it 


•For  other  cas«s  see  same  tonic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1807  to  date,  *  Reporter  Indezas 
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No  change  whatever  In  this  policy  and  no 
waiver  of  Ita  provlalons  shall  be  valid  un- 
less an  indorsement  Is  added  hereto  signed  by 
the  president  or  vice  president  or  one  of  the 
secretaries  of  the  company  expressing  such 
change  or  waiver."  The  plaintiff  claimed  that 
under  the  terms  of  th^  policy  she  was  the 
beneficiary  thereof,  and  brought  suit  to  re- 
cover the  indemnity  provided  for  of  $25  per 
week  for  26  weeks.  To  the  petition  the  de- 
fendant filed  a  demurrer,  and  to  the  order 
of  the  court  sustaining  the  demurrer  and  dis- 
missing the  petition  the  plaintiff  filed  ex- 
ceptions. 

1.  One  of  the  grounds  of  demurrer  was 
that  the  petition  set  forth  no  cause  of  ac- 
tion, and  another  ground  of  demurrer  was 
that  the  "provisions  as  to  notice  were  not 
compiled  with,  nor  was  there  any  excuse 
therefor ;  the  said  violation  and  .the  absence 
of  excuse  therefor  appearing  from  plalntlfTs 
declaration."  The  requirement  In  the  policy 
that  Immediate  written  notice  must  be  given 
the  company  at  New  York  City  of  any  dis- 
ease or  illness  for  which  a  claim  is  to  be 
made  is  of  the  essence  of  the  contract,  and 
must  be  compiled  with  before  any  recovery 
can  be  bad.  Employers'  Liability  Assur. 
Corp.,  Llm.,  v.  Light,  Heat  &  Povfer  Co.,  28 
Ind.  App.  437,  63  N.  B.  54;  London  Guaran- 
tee &  Accident  Co.,  Llm.,  v.  Slwy,  85  Ind. 
App.  340,  66  N.  E.  481 :  Southern  Fire  Ins. 
Co.  V.  Knight,  111  Qa.  622,  36  S.  E.  821,  62 
Ia.  R.  A.  70,  78  Am.  St  Rep.  216;  Harp  v. 
Firemen's  Fund  Ins.  Co.,  131  Ga.  — ,  61  S. 
E.  704.  The  requirement  that  imm'edlate  no- 
tice be  given  must  be  held  to  mean  that  no- 
tice must  be  given  within  a  reasonable  time 
after  the  insured  became  afflicted  with  the 
disease  from  which  the  disability  resulted, 
and  the  question  here  involved  is  whether 
or  not  the  notice  was  given  the  company  in 
such  time.  There  is  no  allegation  in  the 
];>etitlon  that  any  notice  whatever  was  given 
imtll  three  weeks  after  the  death  of  the  as- 
sured which  occurred  on  the  16th  of  Novem- 
ber, 1906.  The  disability  began  on  the  10th 
of  April,  1006,  and  the  26  weeks  for  which 
the  company  contracted  for  liability  on  ac- 
count of  disability  expired  on  the  9th  of  Oc- 
tober, 1906.  Hence  no  notice  of  tbe  existence 
of  the  disease  from  which  the  disability  re- 
sulted was  given  until  after  the  expiration  of 
the  26  weeks,  which  was  the  maximum  period 
of  disability  for  which  the  company  con- 
tracted to  pay.  It  Is  the  general  rule  that 
the  question  as  to  what  is  a  reasonable  time 
In  which  a  notice  of  this  kind  can  be  given 
Is  one  for  the  Jury.  Southern  Fire  Ins.  Co. 
V.  Knight,  and  Harp  v.  Firemen's  Fund  Ins. 
Co.,  supra. 

But  can  It  be  said  that,  under  all  the  provi- 
sions of  this  policy,  notice  was  given  within 
a  reasonable  time  when  it  was  not  given  un- 
til after  the  expiration  of  the  longest  period 
of  disability  for  which  the  company  contract- 
ed to  be  liable,  and  no  excuse  for  such  delay 
is  given?     In  4  Cooley's  las.  Briefs,  3670, 


appears  the  following:  "Employers'  liability 
policies  very  generally  contain  a  requirement 
that  the  Insured  shall  furnish  Immediate  no- 
tice, both  of  any  accident  by  which  the  in- 
sured may  be  rendered  liable  and  of  any 
claim  against  the  Insured  arising  therefrom. 
These  provisions  are  valid  and  of  the  essence 
of  the  contract,  being  designed  to  enable  tbe 
insurer  to  Investigate  the  circumstances  of 
the  accident  while  the  matter  is  yet  fresh 
in  .the  minds  of  all,  and  to  make  timely  de- 
fense against   any    claim    filed.     They  are 
therefore  usually  given  a  more  liberal  con- 
struction In  favor  of  the  company  than  tbe 
requirement  for  notice  and  proof  of  loss  un- 
der an  ordlxuury  fire  policy,  which  can  only 
become   effective   after    the  company's   lia- 
bility has  already  been  fixed."    And  the  fol- 
lowing statement  Is  made  In  the  same  work, 
on  page  3573 :  "The  purpose  of  the  notice  of 
the  accident  and  claim  has  been  deemed  a 
proper  element  to  be  considered  in  determin- 
ing what  will  or  will  not  be  a  reasonable 
time  for  Its  production."    This  reasoning  is 
applicable  to  a  contract  of  tbe  kind  under 
investigation,  which  is  similar  to  the  one 
referred  to  in  the  text,  and  tbe  purpose  for 
which  the  Insurer  requires  notice  to  be'  given 
is  the  same  in  both  instances.    In  the  para-   . 
graph  Immedlalely  preceding  the  requirement 
that  immediate  notice  be  given  of  any  dis- 
ease for  which  a  claim  is  to  be  made,  the 
policy  provides  that  any  medical  examiner 
of  the  company  shall  be  allowed  to  examine 
the  person  or  body  of  the  Insured  in  respect 
to  any  disease  or  Illness  in  such  manner  and 
at  such  time  as  he  may  require.    The  cardi- 
nal rule  for  construing  contracts  is  to  as- 
certain the  intention  of  the  parties;   and,  in 
view  of  these  provisions  of  the  policy,  it  was 
certainly  not  in  contemplation  of  the  par- 
ties that  the  notice  referred  to  should  be  de- 
layed beyond  the  full   iperlod  of  time  for 
which  the  company  might  be  liable.    It  would 
be  unfair  to  the  company  to  wait  until  this 
full  time  had  expired  before  giving  it  any 
notice.     Certainly  it  was  not  contemplated 
by  tbe  company  that  it  should  incur  the  ex- 
treme liability  to  which  It  would  be  sub- 
jected without  any  notice  that  such  liability 
was  accruing  and  would  be  claimed  against 
it,  and  thus  be  precluded  from  the  opportu- 
nity of  making  any  Investigation  of  the  sub- 
ject-matter on  which  the  claim  would  be  bas- 
ed until  the  llabaity   had  existed  for  26 
weeks  and  terminated,  when  an  investiga- 
tion would  prove  of  little  value.    Insurance 
companies  cover  many  subjects,  and  cannot 
be  supposed  to  keep  themselves  advised  of 
the  condition  of  the  various  risks  Insured; 
and,  in  order  that  they  may  be  made  aware 
that  one  of  the  persons  Insured  has  incurred 
a  disability  from  a  disease  for  which  it  will 
be  son^t  to  hold  them  liable^  tbe  provision 
requiring  Immediate  notice  is  a  part  of  the 
contract     The  company  is  entitled  to  this 
notice,  not  only  that  it  may  see  that  the 
claim  la  a  Intimate  one  with  respect  to  tbe 
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duration  of  disability,  bat  that  It  may  also 
assure  Itself  that  It  arises  from  one  of  the 
diseases  which  la  covered  by  the  policy  which 
the  claimant  holds.  Whatever  may  be  the 
rule  where  the  disability  covers  a  less  period 
of  time  than  the  full  period  tor  which  the 
company  would  be  liable,  or  where  such 
period  covers  only  a  short  time,  we  are  clear 
that  it  is  unreasonable  for  the  assured  to 
withhold,  without  any  excuse  therefor,  such 
notice  during  an  illness  covering  the  long 
period  of  26  weeks,  constituting  the  full 
period  of  disability  for  whldi  the  company 
contracts  to  become  liable.  The  policy  pro- 
vides, not  only  that  notice  of  the  disability 
must  be  given,  but  that  notice  of  the  full 
name  and  address  of  the  assured  at  the  time 
of  the  disability  must  be  given  to  the 
company.  This  fact,  together  with  the  far- 
ther fact  that  any  medical  adviser  of  the 
company  shall  be  allowed  to  examine  the 
person  or  body  of  the  insured,  shows  that  the 
main  object  of  requiring  the  notice  was  to 
give  an  opportunity  to  the  medical  adviser 
of  the  company  to  make  an  examination  of 
the  assured  and  keep  track  of  the  time  of 
duration  of  disability.  Knowing  that  $25 
per  week  was  to  be  claimed,  and  knowing, 
too,  that  the  contract  gave  the  company  the 
right  to  have  its  medical  adviser  examine 
the  assured,  and  provided  for  Immediate  no- 
tice to  the  company  of  any  Illness  for  which 
a  claim  would  be  made.  It  would  certainly 
be  unfair  to  the  company  and  in  violation  of 
the  contract  not  to  give  the  notice  during 
this  long  period  of  disability,  which  was  the 
full  period  of  time  for  which  the  company 
contracted  liability.  No  excuse  whatever  Is 
ofTered  in  the  allegations  of  the  petition  why 
the  notice  was  not  given  during  this  time. 

The  facts  alleged  could  not  constitute  a 
waiver  of  the  notice  by  the  company,  in  view 
of  the  provisions  of  the  policy,  even  If,  In 
the  absence  of  such  provisions,  they  could 
amount  to  such  waiver,  occurring,  as  they 
did,  after  the  expiration  of  the  time  In  which 
the  notice  was  to  be  given. 

Judgment  aflSrmed.  All  the  Justices  con- 
cur. 


CINOINNATI  CORDAGE  ft  PAPER  CO.  v. 

DODSON  PRINTEIRS'   SUPPLY 

CO.  et  al. 

(Supreme  Court  of  Georgia.     Nov.  14,  1908.) 

1.  MOBTOAOES  (§  664*)— FOBBCLOBUBS— DiSTBI- 

BunoN  OF  Fund. 

Where  property  levied  on  under  a  mort- 
nge  fi.  fa.  fa  sold  under  the  provisiona  of  Civ. 
CMle  1805,  H  5463,  5464,  an  order  for  the  sale 
having  been  duly  granted  upon  a  petition  there- 
for by  the  plaintiff  in  sncli  fl.  fa.,  he  cannot 
complain  that  in  proceedin;;  to  distribute  the 
funds  arising  from  the  sale  the  court  in  which 
the  proceedUiKS  aie  had  awards  a  portion  of 
the  funds  to  the  holder  of  a  mortgage  of  au 
older  date,  which  created  a  lien  upon  the  prop- 
erty sold,  although  the  mortgage  last  referred 


to  has  not  been  foreclosed.    Welsh  v.  Levis,  71 
Ga.  887. 

[Bd.  Note.— For  other  cases,  see  Mortgagex, 
Cent  Dig.  I  1627;   Dec.  Dig.  |  564.'] 

2.  MOBTQAOXS   (I  664*)  —  FOBEOUMDBB  —  Ear- 

noT  ON  LiEirs. 

A  sale  under  the  provisions  of  the  section* 
referred  to  in  the  foregoing  headnote  divest* 
all  liens  in  the  property  sold,  and  the  liens  so 
divested  attadi  to  the  money  raised  by  the  sale. 
Welsh  V.  Lewis,  supra. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  1 1627;   Dec.  Dig.  (  564.*] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court;  Fnlton  Goanty; 
W.  D.  Bllhs,  .Judge. 

Proceedings  between  the  Cincinnati  Cord- 
age ft  Paper  Company  and  the  Dodson  Print- 
ers' Supply  Company  and  others  to  deter- 
mine rights  to  proceeds  of  foredosure  sale. 
From  the  ludgment,  the  Cincinnati  Cordage 
ft  Paper  Company  brings  error.    Affirmed. 

Jas.  L.  Key,  for  plaintiff  In  error.  C.  X 
Haden,  C.  L.  Pettigrew,  and  John  A.  Boykin. 
for  defendants  In  error. 

BBCK,  J.  Judgment  afOrmed.  All  tba 
Justices  concur. 


CARMICHABL  v.  JORDAN  et  «L 

(Supreme  Court  of  Georgia.     Nov.  13,   1908.) 

Tbwanct   iw   Common    ({   55*)  —  AonoNs  — 

BovNDABiEB— Pasties. 

Where  it  appeared  from  an  application  for 
processioning  that  the  applicants  and  other  per- 
sons, not  named  in  the  application,  were  ten- 
ants in  common  of  the  land  around  which  it 
was  sought  to  have  the  lines  surveyed  and 
marked  anew,  it  was  error  to  overrule  a  motion 
of  a  protestant  to  dismiss  the  application  on 
the  ground  that  the  other  tenants  in  common 
were  not  parties  thereto. 

[Bd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  I  146;    Dec.  Dig.  S  55.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ciobb  County; 
Moses  Wright,  Judge. 

Application  of  J.  M.  Jordan  and  others 
for  the  processioning  of  a  certain  parcel  of 
land.  From  the  Hues  marked  by  the  proces- 
sloners,  J.  H.  Carmichael  entered  a  protest 
Verdict  against  protestant,  and  he  brings  er- 
ror.   Reversed. 

J.  Z.  Foster  and  J.  B.  Mosl^,  for  plaintiff 
In  error.  Moore  ft  Brandi  and  B.  B.  Moss, 
for  defendants  in  error. 

FISH,  C.  J.  J.  M.  Jordan,  W.  F.  Hill,  and 
R.  P.  Daniel  applied  to  the  processioners  of 
the  Ninety-Second  militia  district  of  Cobb 
county  to  have  the  lines  around  a  parcel  of 
land  surveyed  and  marked  anew.  The  ap- 
plication was  as  follows:  "The  application 
of  J.  M.  Jordan,  W.  F.  Hill,  and  R.  P.  Daniel, 
as  deacons  of  the  Collings  Spring  Primitive 
Baptist  Church  of  Christ,  shows  that  said 
church  Is  the  owner  of  a  certain  tract  of 
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land  lj\ng  and  being  in  said  district,  con- 
taining two  acres,  more  or  less,  and  tbat 
applicants  and  the  otiier  members  of  said 
cbnrcli  are  tenants  in  common  in  said  land. 
Applicants  are  antborieed  to  act  for  otber 
members.  Applicants  desire  the  lines  around 
tbe  entire  tract  of  said  land  to  be  surveyed 
and  marlted  anew.  Tbe  owners  of  tbe  ad- 
joining land  resident  in  said  state  are  J.  W. 
Bollng,  M.  M.  Brown,  as  trustees  of  tbe  Col- 
llngs  Spring  Cburcb  Cemetery,  and  J.  H.  Car- 
micbael  and  Dock  Fletcher."  Carmlcbaei,  be- 
ing dissatisfied  with  tbe  lines  as  run  and 
marked  by  the  processioners  and  tbe  sur- 
veyor, filed  bis  protest  thereto ;  and,  tbe  pro- 
ceedings having  been  entered  by  tbe  clerk  of 
tbe  superior  court  in  accordance  with  tbe 
statute,  the  issues  made  by  tbe  protest  came 
on  to  be  beard  in  that  court,  and  on  tbe 
trial  l>efore  a  Jury  a  verdict  was  rendered 
against  tbe  protestant  Carmlcbaei  made  a 
motion  for  a  new  trial,  which  being  overrul- 
ed, be  excepted.  He  also  excepted  to  the 
overmllng  of  certain*  objections  in  tbe  ap- 
plication, in  the  nature  of  demurrers  thereto. 
One  ground  of  the  motion  to  dismiss  tbe 
proceedings  was  because  tbe  names  of  tbe 
otber  members  of  the  church  and  owners  in 
common  of  the  land,  for  whom  tbe  applicants 
assumed  to  act,  were  not  set  out  in  the  ap- 
plication. The  court  erred  in  not  dismissing 
the  proceedings  upon  this  ground.  The  stat- 
ute (Civ.  Code  1805,  g  3244)  provides  that 
every  owner  of  land,  who  desires  tbe  lines 
around  the  same  to  be  surveyed  and  marked 
anew,  sliaU  apply  to  the  processioners  to 
have  this  done.  Manifestly  one  of  several 
common  owners  of  a  tract  of  land  cannot,  on 
bis  application  alone,  have  it  processioned. 
In  order  that  there  be  an  end  of  controver- 
sies as  to  the  location  of  land  lines,  all  own- 
ers of  tbe  land  around  which  tbe  lines  are 
to  be  surveyed  and  marked  anew  should  be 
made  parties  to  tbe  application.  Just  as  all 
the  owners  of  adjoining  lands,  if  resident 
within  tills  states  must  be  notified,  and,  as 
it  were,  made  parties  defendant  to  the  pro- 
ceedings ;  otherwise,  the  proceeding  woirid  be 
of  no  avail.  If  one  of  many  common  owners 
can  proceed.  In  his  own  behalf  alone,  to  have 
tbe  tract  of  land  in  which  he  holds  an  undi- 
vided interest  processioned,  then  tbe  owners 
of  adjoining  lands  might  be  harassed- by  a 
different  proceeding,  for  a  like  purpose  sep- 
arately brought  by  each  of  the  other  common 
owners.  Tbe  fact  that  it  was  alleged  in  the 
application  that  tbe  applicants  were  author- 
ized to  act  for  other  owners  of  tbe  land  did 
not  cure  tbe  defect  in  the  application,  it  not 
appearing  In  wliat  manner  such  autborlty 
was  given,  so  that  tbe  question  of  its  suffi- 
ciency for  the  purpose  for  which  it  was  al- 
leged to  bave  been  given  might  be  determin- 
ed; and,  besides,  there  are  reasons  which 
might  be  readily  suggested  why  tbe  owners 
of  tbe  lands  adjoining  the  tract  around  which 


tbe  lines  were  to  be  run  and  marked  anew 
were  entitled  to 'know  who  were  the  appli- 
cants and  alleged  owners  of  such  tract,  otb- 
er than  those  whose  names  were  signed  tO 
tbe  application.  One  ground  of  tbe  motion 
to  dismiss  was  directed  at  the  defect  in  tbe 
application,  due  to  its  failure  to  allege  in 
what  way  tbe  three  applicants  were  author- 
ized to  act  for  the  otber  common  owners  of 
the  land  in  question.  As  the  proceeding 
should  have  been  dismissed  upon  tbe  motion 
of  the  protestant,  tbe  trial  was  a  nullity; 
and  consequently  it  \b  not  necessary  to  deal 
with  the  questions  raised  In  tbe  motion  for 
a  new  trial. 

Judgment  reversed.    All  tbe  Justices  con- 
cur. 


McGILJi  v.  OSBORNBI  et  aL 

(Supreme  Conrt  of  Oeorgia.    Nov.  18, 190S.) 

1.  Mandakus  (S  12*)— To  Pubuo  Officebs. 

A  mandamnja  will  not  lie  to  compel  an  of- 
ficer to  do  an  aict  wiiich  be  has  no  legal  power 
to  perfonn  when  the  application  for  the  writ 
is  made. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  Si  39-41;    Dec  Dig.  {  12.»] 

2.  CoKSTrruTiONAi,  Law  (|  46*)  —  Constbuo- 
TIOR  BT  ConsTB— GoNSTrranoHAi.iTr. 

A  court  will  always  abstain  from  passing 
upon  the  guestioa  of  the  constitationality  ol 
an  act  of  the  Iiegislatare,  if  there  be  any_  other 
ground  in  the  case  upon  whlcli  to  rest  its  de- 
cision. 

[£}d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  43-45 ;   Dec.  Dig.  S  46.*J 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty;  A.  W.  Flte,  Judge. 

Application  of  J.  W.  Oslrame  and  others 
for  writ  of  mandamus  to  I.  L.  McOill.  From 
an  order  granting  the  writ,  defendant  brings 
error.    Reversed. 

W.  B.  Mann,  for  piaintlll  In  error.  B.  J. 
&  J.  McCamy,  for  defendants  in  error. 

FISH,  C.  J.  J.  W.  Osborne^  W.  W.  Ben- 
ton, and  J.  P.  Mardis  applied  to  tbfe  Judge 
of  a  superior  court  for  a  mandamus  to  com- 
pel I.  L.  McGlll,  county  school  commissioner 
of  Catoosa  coimty,  to  pay  the  petitioners, 
as  trustees  of  tbe  public  b<^ooI  in  tbe  town 
of  Boynton,  Catoosa  county,  the  amount 
due  such  school  from  tbe  public  school  fund 
of  tbe  county.  The  petitioners  alleged  that 
they  were  elected  trustees  of  tbe  public 
scbool  of  Boynton  in  accordance  with  an 
act  of  tbe  Goieral  Assembly  approved  August 
22,  1907  (Acts  1907,  p.  467),  incorporating 
such  town,  providing  for  a  system  of  public 
schools  therein,  and  requiring  tbe  county 
school  commissioner  to  pay  over  to  the  trus- 
tees of  such  scbool  Its  share  of  the  public 
school  fund  of  tbe  county.  It  was  alleged 
in  tbe  petition  that  there  were  S3  children  of 
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school  age  In  the  town,  a  list  of  whom  was 
attached  as  an  exhibit  to  the  petition,  and 
that  there  was  due  to  the  school  from  the 
public  school  fund  of  the  county,  on  account 
of  these  children,  "a  sum  of  money  approxi- 
mating, If  not  reaching,  $100."  It  also  ap- 
peared from  the  petition  that  petitioners,  as 
such  trustees,  in  December,  1007,  applied  to 
McGllI,  county  school  commissioner,  for  the 
payment  of  such  sum,  and  that  the  board  of 
education  of  Catoosa  county,  on  January  7, 
1908,  In  prorating  the  public  school  funds 
of  the  county  among  the  school  districts,  ex- 
pressly declined  to  recognize  the  town  of 
Boynton  as  entitled  to  any  portion  of  the 
fund,  on  the  ground  that  the  act  of  the 
General  Assembly  providing  for  the  payment 
of  a  portion  of  the  common  school  fund  to 
the  trustees  of  the  public  school  of  Boynton 
was  In  conflict  with  the  general  school  laws 
and  would  be  injurious  to  the  surrounding 
school  districts.  The  petition  alleged  that 
this  act  of  the  board  of  education  of  the 
county  was  Illegal  and  wrongful. 

The  answer  of  the  county  school  commis- 
sioner set  up  that  "the  pro  rata  going  to 
each  child  Is  $2.60  of  public  school  money," 
but  claimed  that  the  act  under  which  peti- 
tioners were  proceeding  was  unconstitution- 
al, for  various  specified  reasons,  in  so  far 
as  it  sought  to  establish  a  school  district 
in  the  town  of  Boynton  and  to  entitle  the 
public  school  therein  to  a  pro  rata  of  the 
public  school  fund.  As  a  further  reason 
why  a  mandamus  should  not  be  granted,  the 
answer  alleged  that,  even  if  the -act  in  ques- 
tion were  valid  and  constitutional,  mandamus 
should  not  be  granted,  because  the  act  pro- 
vides that  the  county  school  commissioner 
shall  pay  out  the  county  school  fund  after 
an  estimate  made  by  the  board  of  education 
of  the  county  ui>on  some  plan  adopted  by 
such  board,  and  that  the  board  had  never 
made  any  such  estimate  nor  adopted  any 
plan,  and  that  therefore  the  respondent  was 
without  power  or  legal  authority  to  pay  out 
any  of  the  public  school  fund  of  the  county. 
Upon  the  hearing  a  mandamus  absolute  was 
granted,  and  the  respondent  directed  to  pay 
to  petitioners  the  sum  of  $85.80,  "the  sum 
admitted  to  be  due  petitioners  If  they  can 
lawfully  demand  the  same."  To  this  judg- 
ment the  respondent  excepted. 

1.  The  act  incorporating  the  town  of  Boyn- 
ton (Acts  1907,  p.  467),  under  the  provisions 
of  which  the  petitioners  for  mandamus,  claim 
Ing  to  be  the  trustees  of  the  public  school 
of  Boynton,  alleged  that  they  were  entitled 
to  receive  the  money  which  they  sought  by 
mandamus  to  compel  ttie  county  school  com- 
missioner of  Catoosa  county  to  pay  them, 
provides,  In  section  12  thereof:  "That  the 
school  commissioner  of  the  county  of  Ca- 
toosa is  hereby  authorized  and  required  to 
pay  over  to  the  trustees  of  the  Boynton 
school  system  the  proportion  of  the  common 
Bchool  fund  arising  from  any  source,  belong- 


ing to  said  town,  to  be  estimated  by  the 
board  of  education  of  said  town  upon  anj 
plans  which  the  board  may  adopt  in  distrib- 
utlug  tlie  public  school  fund  to  the  8cbooI» 
of  the  county ;  said  funds  to  be  used  by  said 
trustees  in  the  maintenance  of  a  free  school 
in  pursuance  of  this  act  and  as  authorized 
and  directed  by  the  constitution  and  law» 
of  this  state."  Considering  this  whole  sec- 
tion, it  1b  evident  that  the  intention  of  th» 
Legislature  was  that  the  proportion  of  th» 
common  school  fund  of  the  county  to  b» 
paid  by  the  county  school  commissioner  to- 
the  trustees  of  the  Boynton  public  school 
should  be  paid  upon  an  estimate  made  by  th» 
board  of  education  of  the  county,  and  not 
by  the  board  of  education  of  the  town.  If 
there  be  such  a  body.  The  act  does  not  Im- 
t>ose  an  absolute  duty  upon  the  county 
school  commissioner  to  pay  any  portion  of 
the  public  school  fund  of  the  county  to  the- 
trustees  of  the  Boynton  school  system,  but 
authorizes  and  requires  such  commissioner  to 
pay  the  proportion  of  the  common  school 
fund  belonging  to  such  town  to  such  trus- 
tees upon  an  estimate  made  by  the  board  of 
education  of  the  county.  It  follows,  there- 
fore, that  until  such  estimate  has  been  made- 
by  such  board  the  county  school  commission- 
er has  no  power  or  authority  to  appropriate- 
any  of  the  common  school  fund  for  the  ben- 
efit of  the  Boynton  school  ssystem.  It  ap- 
peared on  the  hearing,  and,  indeed,  it  was- 
set  forth  In  the  petition  for  mandamus,  that 
the  county  board  of  education  had  expressly 
declined  to  recognize  the  Boynton  school  dis- 
trict as  entitled  to  any  of  the  public  school 
fund.  This  was  tantamount  to  a  refusal 
to  authorize  the  county  school  commissioner 
to  pay  any  portion  of  such  fund  to  the  trus- 
tees of  the  Boynton  school.  As  the  commis- 
sioner had  no  I^al  power  to  pay  to  the- 
petitioners  any  portion  of  the  public  school 
fund  of  the  county,  the  court  erred  in  ren- 
dering the  Judgment  requiring  him  to  do  so. 
A  special  act  for  the  county  of  Houston- 
provided  that  after  its  passage  no  extra  pay- 
should  be  allowed  to  county  ofScers  for  extra 
services  performed  by  them,  "unless  allow- 
ed by  the  county  commissioners  of  the  coun- 
ty of  Houston,  upon  due  proof  of  the  serv- 
ices performed,  and  the  value  of  theln."  In 
County  Com'rs  v.  Culler,  68  Qa.  131,  it  ap- 
peared that  Culler,  as  derk  of  the  superior 
court  of  that  county,  had  performed  certain 
extra  services ;  that  the  Judge  of  the  superior 
court  had  referred  Culler's  bill  for  such  serv- 
ices to  an  auditor,  who  had  at^roved  the 
same;  and  the  Judge  thereupon  ordered  the 
bill  to  be  paid,  but  the  county  commissionera 
refused  to  pay  the  same.  The  superior  court 
granted  a  mandamus  absolute  to  compel  the 
commissioners  to  pay  the  clerk's  bill  for  ex- 
tra services.  This  court  held  that,  in  view 
of  the  provisions  of  the  act,  "the  superior 
court  cannot,  by  mandamus,  compel  the  coun- 
ty treasurer  to  pay  such  costs  until  they 
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have  been  approTed  by  racb  commlasloners." 
"A  writ  of  mandamuB  will  not,  In  general, 
be  allowed,  nnless  the  act  commanded  to  be 
done  la  legally  possible  before  tbe  writ  Is- 
sues." State  T.  Perrlne,  34  K.  J.  Law,  254 ; 
Ball  y.  Lappius,  8  Or.  SB ;  State  y.  Cayanac, 
30  La.  Ann.  237;  26  Cyc.  165;  High  on  Ex. 
Leg.  Rem.  t  14. 

2.  It  being  clear  that  petitioners  will  not 
be  entitled  to  mandamus  under  the  case 
made,  the  constltntionallty  of  the  act  under 
which  they  were  proceeding  will  not  be 
passed  on.  Armstrong  y.  Jones,  34  Ga.  310; 
Scoyllle  y.  Calhoun,  76  Ga.  263,  269 ;  Herring 
y.  State,  114  Ga.  96,  39  S.  E.  866;  Oglesby  y. 
State.  123  Ga.  506,  51  S.  E.  505. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


WEVER  et  al.  v.  PARKER. 

(Snpreme  Ckinrt  of  Georgia.    Noy.  13, 1908.) 
Judgment  (8  853»)— Dormancy  —  Entries  on 

Execution— Rkcording — Execution    Sale. 

.  The  entries  made  on  an  execution  issaed 
npon  a  judgment  rendered  in  1877  need  not, 
under  Civ.  Code  1895,  S  3761,  be  recorded  npon 
the  execution  docket  in  order  to  prevent  the 
dormancy  of  such  judgment. 

(a)  Civ.  Code  1895,  I  3761,  has  no  application 
to  judgments  rendered  prior  to  the  act  of  the 
General  Assembly  approved  October  15,  1885 
(Acts  1884-85,  p.  95). 

(b)  The  ruling  in  the  case  of  Dozier  y.  Mc- 
Whorter,  113  Ga.  584,  39  S.  E.  106(2),  upon 
a  review  thereof,  is  reaffirmed. 

(c)  Under  the  allegations  of  the  petition  in 
the  present  case,  the  judgment  under  which 
the  sale  therein  referred  to  was  made  was  not 
dormant,  and  tbe  sale  was  valid. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  M  1567,  1568;   Deo.  Dig.  8  853.*] 

(Syllabus  by  the  Court) 

Etror  from  Superior  Court,  Screyen  Coun- 
ty; B.  G.  Rawllngs,  Judge. 

Action  by  F.  M.  Weyer  and  others  against 
W.  H.  Parker.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Osborne  &  Lawrence  and  E.  H.  Abrahams, 
for  plaintiffs  In  error.  B.  K.  Oyerstreet  and 
Hlnes  A  Jordan,  for  defendant  In  error. 

HOLDEN,  J.  The  plaintiffs,  as  sole  heirs 
at  law  of  I*  D..Weyer,  brought  suit  to  re- 
coyer  a  certain  tract  of  land  and  to  cancel  a 
deed  made  to  the  defendant  by  tbe  sheriff. 
Tbe  petition  alleged  that  the  land  was  sold 
by  the  sheriff  In  1907,  under  a  Judgment  ren- 
dered in  1877  against  said  Wevcr,  and  that 
the  defendant,  who  was  the  purchaser  at 
such  sale,  obtained  no  title,  because  the  Judg- 
ment under  which  the  sale  was  had  was 
dormant.  The  court  dismissed  the  petition 
upon  general  demurrer,  and  the  plaintiffs  ex- 
cepted. 

The  court  committed  no  error  If  the  Judg- 
ment referred  to  in  the  petition  was  not  dor- 
mant at  the  time  of  the  sale  of  the  land 


thereunder.  The  execution  issued  Noyember 
19, 1877,  upon  the  Judgment  rendered  Noyem" 
ber  6, 1877,  had  such  entries  been  made  upon 
it,  with  less  than  seven  years  interyening  be- 
tween the  maldng  of  such  entries,  as  would 
preserve  the  Judgment  in  life,  unless  It  was 
necessary  tor  the  entries  to  be  recorded  In 
order  to  prevent  the  dormancy  of  the  Judg- 
ment The  Judgment  was  rendered  in  1S77. 
and  the  sale  occurred  In  1907.  No  entry  on 
the  execution  was  recorded  until  the  expira- 
tion of  more  than  seven  years  after  the  adop- 
tion of  the  (Tode  of  1895.  The  question  In- 
volved in  this  case  is  whether  or  not  the 
Judgment  under  which  tbe  sale  occurred  was 
dormant  at  the  time  of  the  sale.  The  first 
(lectlon  of  the  act  of  1885  (Acts  1884-85,  p. 
95)  provides:  "That  no  Judgment  hereafter 
obtahied  in  the  courts  of  this  state  shall  be 
enforced  after  the  expiration  of  seven  years 
from  the  time  of  its  rendition,  when  no  ex- 
ecution has  been  issued  upon  it  and  the  same 
placed  upon  the  execution  doclcet,  as  now 
provided  by  law,  or  when  execution  has  been 
Issued  and  seven  years  have  expired  from 
the  time  of  the  record  upon  the  execution 
docket  of  the  court  from  which  the  same  Is- 
sued of  the  last  entry  npon  the  execution 
made  by  an  officer  authorized  to  execute  and 
return  the  same."  In  section  3761  of  the 
GivU  Code  of  1895  the  following  words  of 
the  act  are  omitted:  "Hereafter  obtained  In 
the  courts  of  this  state."  What  is  the  effect 
of  the  omission  of  these  words  In  the  Code 
section?  If  its  effect  is  to  operate  on  Judg- 
ments rendered  prior  to  the  adoption  of  the 
Code,  wliat  is  there  in  the  act  to  show  that 
it  Is  not  to  operate  on  all  Judgments  whether 
rendered  before  or  after  the  act  of  1886? 

This  section  of  the  Code  provides  that  "no 
Judgment  shall  be  enforced  after  seven  years 
from  its  rendition,  when  no  execution  has 
been  Issued  upon  it  and  the  same  placed  up- 
on the  execution  docket"  Does  this  sec- 
tion apply  to  all  Judgments,  Including  Judg- 
ments rendered  prior  to  the  adoption  of  the 
Code,  or  does  It  apply  only  to  Judgments 
rendered  subsequently  thereto?  In  the  case 
of  XIasterlln  v.  New  Home  Co.,  115  Ga.  305, 
41  S.  E.  595,  it  was  ruled  that  in  order  to 
prevent  dormancy  of  a  Judgment  under  this 
section  it  is  necessary  that  an  execution  be 
Issued  on  the  Judgment  and  placed  upon  the 
execution  docket  within  seven  years  from 
tbe  rendition  of  the  Judgment  On  page  308 
of  116  Ga.,  and  page  597  of  41  S.  B.,  the 
court  says:  "Inasmuch  as  dormancy  of  the 
Judgments  was  not  prevented  by  tbe  mere  Is- 
suance of  the  executions,  but  In  addition 
thereto  the  executions  must  have  been  enter- 
ed within  seven  years  from  the  date  of  the 
Judgments,  in  order  to  prevent  dormancy,  it 
follows  that  no  entries  on  the  execution  made 
before  the  entry  on  the  docket,  although  cop- 
led  on  the  execution  docket  luder  the  terms 
of  the  act  of  1885,  would  have  prevented 
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donnancy.  Bren  witb  such  entries,  in  the 
absence  of  the  record  of  the  execution,  the 
Judgment  would  have  been  dormant  at  the 
expiration  of  seven  years  from  the  date  of 
its  rendition.  The  true  construction  of  the 
law  in  relation  to  the  dormancy  of  judgments 
Is  that  an  execution  must  be  issued  and  en- 
tered on  the  docket  within  seven  years  from 
the  date  of  the  Judgment.  Without  regard 
to  the  date  of  the  execution,  if  it  is  so  en- 
tered, dormancy  is  prevented;  and,  no  mat- 
ter at  what  time  during  the  period  of  seven 
years  from  the  date  of  the  Judgment  the  en- 
txy  is  made,  the  Judgment  is  not  dormant  if 
proper  entries  after  the  record  of  the  execu- 
tion follow  such  entry  and  each  other  on  the 
execution  and  on  the  docket  within  periods 
of  seven  years." 

As  this  section,  according  to  the  dedslon 
above  referred  to,  provides  in  the  first  part 
thereof  that  in  order  to  prevent  the  dorman- 
cy of  a  Judgment  It  Is  necessary  that  an  ex- 
ecution issue  upon  it  and  be  placed  on  the 
execution  dodcet  within  seven  years  from 
the  rendition  of  the  Judgment,  It  is  clear 
that  this  part  of  the  section  only  applies  to 
Judgments  rendered  subsequently  to  the  adop- 
tion of  the  Code.  Prior  to  the  act  of  1885, 
to  prevent  dormancy  of  a  Judgment,  the  law 
required  executions  to  be  issued  thereon  with- 
in seven  years ;  but  there  was  no  law  requir- 
ing such  executions  to  be  entered  on  the 
docket  within  seven  years  of  the  roidition  of 
the  Judgment  in  order  to  prevent  the  dorman- 
cy thereof.  If  section  3761  applied  to  Judg- 
ments rendered  prior  to  the  Code,  including 
Judgments  rendered  prior  to  the  act  of  1885, 
the  effect  would  be  to  render  dormant  Judg- 
ments rendered  prior  to  the  act  of  1885,  be- 
cause executions  issued  thereon  were  not 
placed  upon  the  execution  docket  within  sev- 
en years  from  the  date  of  the  Judgment, 
when  there  was  no  law  until  the  act  of  1885 
requiring  this  to  be  done  in  order  to  prevent 
dormancy.  If  the  section  makes  dormant  a 
Judgment  rendered  prior  to  the  act  of  1885 
because  something  was  not  done  which  no 
law  had  hitherto  required  to  be  done,  it 
would  be  the  same  thing  as  declaring  such 
Judgments  ipso  facto  dormant.  This  the 
IiCgislature  could  not  do,  and  did  not  In- 
tend to  do.  The  effect  of  making  section 
8761  applicable  to  Judgments  rendered  prior 
to  the  act  of  1885  would  be  to  make  it  de- 
clare all  Judgments  rendered  prior  to  the  act 
of  1885  dormant  when  no  execution  issued 
thereon  was  placed  on  the  execution  docket 
within  seven  years  from  the  r^idition  of  the 
Judgment  According  to  the  ruling  in  the 
case  cited  supra,  If  section  3761  applies  to 
Judgments  rendered  prior  to  the  passage  of 
the  act  of  1885,  although  executions  were 
Issued  thereon  and  entries  were  made  and 
recorded  on  the  execution  docket  according  to 
the  provisions  of  this  section,  such  Judgments 


would  nevertheless  be  dormant  if  the  execu- 
tion was  not  placed  on  the  docket  within  sev- 
en years  from  the  rendition  of  the  Judgment 
Such  could  not  have  been  the  intention  of  sec- 
tion 3761,  and  we  are  forced  to  the  conclu- 
sion that  it  was  intended  to  apply  only  to 
Judgments  rendered  subsequently  to  the  adop- 
tion of  the  Code. 

This  construction  is  in  consonance  with  the 
act  of  1885,  which  was  made  applicable  only 
to  Judgments  thereafter  rendered.  As  the 
Code  was  adopted  after  this  act  Judgments 
rendered  after  the  adoption  of  the  Code 
would  necessarily  be  rendered  after  the 
passage  of  the  act,  and  to  make  section  3761 
apply  only  to  Judgments  rendered  after  the 
adoption  of  the  Code  gives  it  an  effect  in 
harmony  with  the  operation  of  that  act.  If 
a  section  of  the  Code  is  doubtful  in -Its  mean- 
ing, it  is  proper  to  look  to  the  act  of  which 
It  is  a  codification  to  aid  in  construing  It. 
Smith  V.  Evans,  125  Ga.  i09,  53  S.  E.  589. 
An  act  of  this  natnre  will  not  be  construed 
to  have  a  retroactive  operation,  unless  by  its 
terms  such  intention  is  expressly  declared  or 
necessarily  Implied.  We  are  clear  that  sec- 
tion 3761  has  no  application  to  any  Judgment 
rendered  prior  to  the  adoption  of  the  Code. 
In  the  case  of  Dozier  v,  McWhorter,  113  Ga. 
584,  39  S.  E  106,  the  second  headnote  is  as 
follows:  "There  is  no  law  requiring  that 
entries  on  an  execution  issued  on  a  Judgment 
rendered  in  1876  shall  be  entered  on  the  gen- 
eral execution  docket  before  they  will  have 
the  ^ect  of  preventing  the  Judgment  from 
becoming  dormant"  There  Is  no  law  requir- 
ing entries  on  executions  Issued  on  any  Judg- 
ment to  be  entered  on  the  goieral  execution 
docket  to  prevent  dormancy  of  the  Judg- 
ment The  decldon  in  the  bozler  Case,  how- 
ever, was  perhaps  intended  to  refer  to  the 
execution  docket  instead  of  the  general  ex- 
ecution docket  We  have  been  asked  to  re- 
view and  overrule  that  decision.  Upon  a  re- 
view of  It  however,  we  think  it  sound  and 
decline  to  overrule  it 

The  Judgment  involved  In  the  present  case 
was  not  dormant  and  the  sale  made  there- 
under was  valid,  the  purchaser  obtained  a 
good  title,  and  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  petition. 

Judgment  affirmed.  All.  the  Justices  con- 
cur, eacept  ATKINSON,  J.,  disqualified. 


FLEMING  V.  FLOYD  COUNTY. 
(Supreme  Court  of  Georgia.     Nov.   18,   1908.) 

Counties  (i  208*)— Acriows  AoAiirar  —  Lia- 
BiLrriEs. 

A.,  as  transferee  of  B.,  brought  suit  against 
the  county  of  F.  upon  account,  comprising  vari- 
ous items  of  expenses  incurred  by  B.  in  going 
to  and  returning  from,  the  state  of  Texas,  to 
which  state  B.  had  gone  as  agent  of  the  state 
of  Georgia  with  requisition  papers  on  the  Gov- 
ernor of  Texas  for  a  priscmer,  who  bad  fled 
from  this  state,  after  his  conviction  In  the  sa- 
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perior  court  of  tbo  county  of  F.,  to  the  stat* 
of  Texas,  where  he  was  arreated  and  incarcerat- 
ed until  delivered  to  B.,  the  agent  of  the  state 
of  Georgia.  Held,  that  the  court  below  did  not 
err  in  diBmissing  A.'s  auit  upon  general  demur- 
rer filed  thereto  tqr  the  county,  the  defendant 
in  the  suit. 

[Ed.  Note.— For  other  cases,  see  Countiei, 
Cent.  Dig.  i  838;  Dec.  Dig.  {  m.*} 

(Syllabuf  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  "L.  J.  Fleming  against  Floyd 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  to 
error.  Junius  F.  Klllyer,  for  defendant  In 
error. 

BECK,  J.  The  plaintiff  in  error  sued 
Floyd  county  on  an  account,  which  he  held 
as  transferee.  The  greater  part  of  the  ac- 
count was  for  the  expenses  of  one  C.  I.  Har- 
ris in  going  to  Ft  Worth,  Tex.,  and  return- 
ing to  Rome,  6a.,  with  a  prisoner.  The  bal- 
ance of  the  account  was  for  the  expense  of 
one  Alexander  Harris,  incurred  In  going  to 
Atlanta,  from  Borne,  Ga.,  "to  have  requisi- 
tion papers  properly  issued."  O.  I.  Harris, 
having  been  furnished  with  a  requisition 
from  the  Governor  of  Georgia  upon  the 
Governor  of  Texas,  went  to  Ft.  Worth,  re- 
ceived the  prisoner  referred  to,  and  brought 
him  back  and  delivered  him  to  the  sheriff  of 
Floyd  county.  The  prisoner  had  previously 
been  convicted  of  crime  in  that  county,  had 
made  a  motion  for  a  new  trial,  and  to  the 
judgment  refusing  a  new  trial  had  excepted, 
bringing  the  case  to  this  court  (or  review. 
Fending  the  hearing  of  the  case  in  this 
court  the  prisoner  made  an  application  to 
be  admitted  to  ball,  and  was  admitted  to 
bail  in  the  sum  of  $500.  The  Supreme  Court 
affirmed  the  judgment  of  the  lower  court, 
but  the  defendant  In  that  case  failed  to  ap- 
pear to  abide  final  jtidgment  of  the  lower 
court,  and  fled  the  state.  Subsequently  he 
-was  arrested  in  Texas  and  there  Incarcerat- 
ed. The  requisition  of  the  Governor  of 
Georgia  having  been  honored,  the  prisoner 
was  brought  back  to  tlie  state  of  Georgia,  as 
above  stated.  C.  I.  Harris,  who  went  as  the 
agent  of  the  state  of  Georgia  to  Texas  to  re- 
ceive and  bring  back  the  prisoner,  Incurred 
an  expense  to  the  amoimt  stated  in  the  ac- 
count upon  which  this  case  Is  based.  He 
transferred  the  account  to  the  plaintiff  in 
error,  who  brought  suit  against  Floyd  coun- 
ty on  the  account,  setting  out  facts  as  stated 
In  substance  above.  The  defendant  In  the 
suit  filed  a  general  demurrer,  which  the 
court  below  sustained,  and  the  plaintiff  ex- 
cepted. 

The  court  below  did  not  err  in  sustaining 
a  general  demurrer  to  the  i)etition.  The  pe- 
tition failed  entirely  to  show  any  liability 


on  the  i>art  of  the  county  for  which  a  suit 
against  It  could  be  maintained.  "A  county 
Is  not  liable  to  suit  for  any  cause  of  action 
unleaa  made  so  by  statute."  Pol.  Code  1896, 
i  841.  "There  is  no  liability  on  the  county 
for  any  cause  whatever,  except  such  as  .cre- 
ated by  statute.  Counties  are  not  liable  at 
common  law,  and  it  is  for  the  reason  that 
the  several  counties  of  the  state  are  political 
divisions,  exercising  a  part  of  the  sovereign 
power  of  the  state;  and  they  cannot  be  sued, 
except  where  it  Is  so  provided  by  statute." 
County  of  Monroe  v.  Flynt,  80  Ga.  480,  6  S. 
B.  173.  Our  attention  has  not  been  called  to 
any  statute  providing  that  an  account  of  the 
character  of  the  one  In  which  suit  Is  brought 
In  the  present  case  may  become  the  basis  of 
a  suit  against  a  county. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


BDBiRHEIMEIl,  STEIN  &  CO.  T.  CARSON. 

(Supreme  Court  of  Georgia.     Nov.  Id,   1908.) 

Apfointhxht  of  Beoeiveb. 

Under  the  evidence  submitted  at  the  Inter- 
locutory hearing  of  this  case,  upon  the  applica- 
tion to  appoint  the'  sheriff  receiver  for  the 
property  in  question  and  for  other  relief,  the 
court  did  not  abuse  its  discretion  in  refusing 
such  application. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tlft  County; 
R.  G.  Mitchell,  Judge. 

Action  by  Ederheimer,  Stein  &  Co.  against 
Keith  C!arson.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  B.  Murrow  and  J.  J.  Murray,  for  plain- 
tiff In  error.  Fulwood  &  Murray,  for  defend- 
ant in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


BUCHAN  et  al.  v.  WILLIAMSON. 

(Supreme  Court  of  Georgia.    Nov.  13,  1908.) 

1.  ExECTjnoN  (I  38*)  —  Pbopebty  Sdbjkot  — 
Leviable  Intebest. 

Since  the  adoption  of  the  act  approved  De- 
cember 17,  185M  (Acts  1894,  p.  100),  as  now 
contained  in  the  Civil  Code  of  1895,  §§  5432, 
5433,  where  a  deed  to  secure  a  debt  has  been 
executed  and  a  bond  given  to  the  grantor  bind- 
ing the  maker  thereof  to  reconvey  the  property 
upon  payment  of  the  debt,  and  both  are  proper- 
ly recorded,  the  grantor  named  in  the  deed  has 
not  a  leviable  interest  in  the  property  while 
the  title  thus  remains  out  of  him,  and  a  levy 
of  an  execution  in  favor  of  another  person  and 
a  sale  of  the  property  thereunder,  without  hav- 
ing first  caused  title  to  be  revested  in  the 
grantor  in  terms  of  the  law,  will  not  pass  title 
to  the  purchaser. 

[Ed.   Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  98,  99,  101 ;    Dec.  Dig.  i  38.*] 
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2.  Advebsx  Possession  (S  55*)— Pbkscbiftion 
— DuBATioN  OF  Possession— Death  ov  Pab- 

TT. 

Without  deciding  wliether  in  any  case  one 
wlto  takes  a  deed  to  aecnre  a  debt,  makes  a 
bond  to  reconvey  on  payment  thereof,  and  sub- 
sequently obtains  possession  under  a  void  sheriff's 
deed  made  in  pnrsuance  of  a  sale  of  tlie  prop- 
erty by  virtue  of  an  execution  in  favor  of  a 
third  party,  might  prescribe  against  the  holder 
of  his  bond,  we  do  hold  that  where  a  petition 
was  brought  by  the  heirs  at  law  of  the  obligee 
in  the  bond,  seeking  to  cancel  the  sheriff's  deed, 
and  to  set  up  that  the  mesne  profits  received 
by  the  obligor  in  the  bond  were  sufficient  to 
satisfy  the  debt  of  their  ancestor,  such  i>etition 
should  not  have  been  dismissed  on  the  ground 
that  the  obligor  had  a  perfect  title  by  prescrip- 
tion, it  being  alleged  that  the  obligee  died  within 
less  than  seven  years  after  the  sheriff's  sale, 
and  that  all  but  two  of  his  heirs  were  minors, 
and  it  not  appearinj;  that  there  was  administra- 
tion for  a  time  sufficient  to  complete  the  pre- 
scriptive period. 

lEH.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  55.*] 

a  BxEcxmow  (I  256*)— Saiji— AonoH  to  Set 

Aside. 
The  petition  in  the  present  case  was  not 
open  to  demurrer  on  the  ground  that  It  was  in 
effect  a  proceeding  to  set  aside  a  judgment  of 
a  court  of  competent  jurisdiction,  aiter  the 
lapse  of  such  length  of  time  as  would  have 
barred  such  a  proceeding.  The  attack  upon 
the  judgment  was  upon  the  ground  that  it  was 
void  and  should  be  treated  as  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Ebcecntiqu, 
Dec.  Dig.  i  258.*] 

4.   PtEADINQ  (I  225*)— DkMUBBEB— JtrDOMENT. 

Where  a  demurrer  containing  both  general 
and  special  ;i;rounds  was  filed  to  a  petition,  one 
of  the  special  grounds  raising  the  question  of 
the  necessity  for  attaching  certain  exhibits,  and 
another  complaining  of  a  failure  to  make  par- 
ties, and  on  the  hearing  thereof  counsel  for 
plaintiffs  requested  the  presiding  judge  that,  if 
the  ^rrounds  of  special  demurrer  should  be 
sustained,  he  should  be  allowed  a  reasonable 
opportunity  to  amend,  it  was  erroneous  for  the 
judge  to  refuse  the  request,  stating  to  counsel 
that  if  he  had  any  other  amendments  to  make  he 
had  best  make  them,  tliat  it  was  not  his  practice 
to  give  his  reasons  or  to  state  upon  which 
particular  grounds  of  demurrer  the  judgment  of 
the  court  was  based,  and  that  when  the  plead- 
ings were  closed  he  would  pass  ujkhi  the  case 
as  submitted,  and  thereupon,  after  argument,  to 
take  the  papers  under  consideration  (including 
all  amendments  which. counsel  offered  before  the 
hearing  closed),  and  after  consideration  pass  a 
general  order  sustaining  the  demurrer  and 
dismissing  the  case,  without  affording  any  op- 
portunity to  correct  the  defects  pointed  out  by 
any  special  grounds  of  demurrer  which  the 
judge  may  havO'  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  676 ;   Dec.  Dig.  §  225.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dodge  County; 
J.  H.  Martin,  Judge. 

Action  by  S.  A.  Bucban  and  others  against 
A.  G.  Williamson.  Judgment  for  defendant, 
and  plaintiffs  bring  error.  Reversed  with  di- 
rections. 

8.  A.  Bucban  and  others,  as  the  widow  and 
children  of  T.  J.  Buchan,  filed  an  equitable 
petition  Against  A.  G.  Williamson,  to  cancel  a 
deed  made  by  the  sheriff  to  the  defendant  and 


to  compel'  a  cancellation  of  a  deed  to  secure 
a  debt,  or.  In  lien  thereof,  a  reconveyance  ot 
the  property  therein  described.  It  was  al- 
leged that  the  administrator  of  Bncban  bad 
consented  to  the  bringing  of  this  suit  by  the 
heirs;  that  Buchan,  on  January  10,  1895, 
made  a  deed  to  Williamson  to  secure  an  In- 
debtedness of  11,000,  taking  from  blm  a  bond 
for  title  to  reconvey  upon  payment,  and  both 
were  duly  recprded;  that  subsequently  the 
sheriff  made  a  levy  on  the  property  as  that 
of  Buchan,  under  a  fl.  fa.  in  favor  of  Wil- 
liams &  Co.  against  Buchan  and  others,  and 
at  the  sale  Williamson,  the  present  defend- 
ant, became  the  purchaser  on  December  1, 
1896;  that  the  sheriff  placed  him  In  i)o8ses- 
slon,  where  be  has  since  remained,  coverlnir 
a  period  of  11  years,  enjoying  the  rents.  Is- 
sues, and  profits  of  the  yearly  value  of  $1,- 
000,  being  more  than  enough  to  have  paid 
the  Indebtedness  secured  by  the  deed  from 
Buchan  to  Williamson;  that  the  Judgment 
under  which  the  sale  was  made  was  void; 
and  that  the  sale  was  void  on  several 
grounds,  among  them  being  that  the  title  was 
In  Williamson,  and  no  deed  of  reconveyance 
was  made  to  Buchan  before  the  levy  on  the 
property  as  his.  A  demurrer  to  the  petition 
was  filed,  which  was  sustained,  and  the  plain- 
tiff excepted.  So  far  as  necessary,  the  vari- 
ous grounds  of  demurrer  will  appear  from 
the  (pinion. 

W.  H.  Terrell,  for  plalntUb  In  error.  De 
Lacy  &  Blah<9,  D.  M.  Roberts  &  Son,  and 
Ghas.  W.  Grlffln,  for  defendant  In  error. 

ATKINSON,  J.  1.  By  previous  decisions 
of  this  court  It  has  been  held,  since  the  act 
of  December  17,  1684  <Acts  1804,  p.  100; 
Civ.  Code  1895,  U  5432,  6488),  that,  where 
a  deed  to'  secure  an  Indebtedness  lias  been 
made  and  bond  fbr  title  glvoi  to  the  grantw 
to  make  a  reconveyance  t^on  payment  of 
the  debt,  he  has  not  a  leviable  Interest  until 
redemption  has  been  made  either  by  him  or 
by  a  judgment  creditor  desiring  to  subject 
the  property;  and  that  where  an  execution 
against  the  holder  of  the  bond  for  titles  was 
levied  upon  the  land  held  theretmder,  with- 
out his  being  revested  with  title,  a  sale  un- 
der such  a  levy  passed  no  title  to  the  pur- 
chaser. Green  &  ColweU  y.  Hill.  101  Oa. 
258,  28  S.  El  692;  Black  ▼.  Gate  City  Coffin 
Co.,  115  Ga.  16,  41  S.  B.  2S9;  Shumate  y. 
McLendon,  120  Oa.  396,  48  8.  B.  10;  Jordan 
y.  Cen.  City  Loan  ft  Trust  Asso.,  106  Oa. 
496,  84  8.  E.  182.  On  die  face  of  this  peti- 
tion it  was  alleged  that  an  execution  ta  fa- 
vor of  a  third  party  against  Buchan  was 
levied  on  the  properly  as  his,  while  the  title 
was  In  Wliiiamson  as  security  for  a  debt, 
and  had  not  been  reconveyed  to  Buchan.  As 
against  a  general  demurrer,  the  allegations 
as  they  stand  would  show  that  no  title  pass- 
ed under  the  sale.    Thus  the  attack  upon  the 
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•ale  was  safBcient  to  withstand  a  general  de- 
murrer, as  the  record  now  appears. 

2.  It  was  alleged  that  the  sale  was  made 
December  1,  1886.  The  suit  was  Instituted 
In  June,  1907.  It  was  also  alleged  that  Bn- 
chan  died  on  June  14,  1903,  and  that,  before 
the  Institution  of  the  suit  by  the  helre  of 
Bucban,  the  administrator  consented  there- 
to. It  did  not  appear  when  the  administra- 
tor was  appointed.  One  ground  of  demur- 
rer asserted  that  it  appeared  on  the  face  of 
the  petition  that  the  defendant  had  a  pre- 
scriptive title  to  the  property,  and  that  noth- 
ing was  alleged  which  would  be  sufficient  In 
law  or  equity  to  overcome  or  disturb  his  pre- 
scriptive right  or  title.  This  ground  is  not 
tenable.  No  prescription  works  against  the 
rights  of  a  minor  during  infancy  (Civ.  Oode 
1895,  i  3583);  nor  against  an  unrepresented 
estate  until  representation,  provided  the 
lapse  does  not  exceed  five  years;  nor  against 
a  joint  title  which  cannot  be  severally  en- 
forced when  a  portion  of  the  owners  labor 
under  the  disability  of  infancy  (Civ.  Oode 
1895,  8  3595).  It  Is  not  decided  that  WlUiBm- 
son  could  prescribe  imder  the  sheriffs  deed 
against  the  Bucban  claim,  while  holding 
Bucban's  deed  to  secure  a  debt  and  while  his 
bond  to  reconvey  to  Bucban  was  outstanding;' 
but  if  he  could  ordinarily  prescribe  under 
such  cAidltlons,  he  could  not  in  this  instance. 
The  sheriff's  sale  was  made  and  poesession 
under  the  sheriff's  deed  commenced  Decem- 
ber 1,  1886.  Bucban  died  June  14,  1803,  6 
months  and  13  days  before  the  statutory 
period  of  7  years  had  elapsed  from  the  com- 
mencement of  possession.  It  is  npt  alleged 
when  administration  was  granted,  or  that  it 
existed  any  nimiber  of  days  before  the  filing 
of  the  suit  The  mere  allegation  that  the  ad- 
mtoistrator  consented  that  the  heirs  at  law 
should  institute  the  suit  would  not  alone,  or 
when  taken  in  connection  with  the  allegation 
that  all  of  the  period  of  7  years'  possession 
by  Williamson  had  occurred  during  the  life 
of  Buchan,  except  the  6  months  and  13  days 
above  pointed  out,  serve  to  perfect  an  In- 
choate prescription.  Thus  it  Is  clear  that 
inasmuch  as  the  time  possession  continued 
while  Buchan  lived  was  Insufficient,  and 
there  was  no  allegation  as  to  length  of  time 
the  estate  was  represented  by  the  adminis- 
trator, It  could  not  be  said  that  the  declara- 
tion showed  upon  its  face  that  Williamson 
had  prescribed  against  Buchan  or  his  estete 
on  account  of  the  estete  being  represented  by 
an  administrator.  The  necessary  6  months 
and  18  days  for  prescription  to  run  would 
remain.  Nor  would  prescription  run  against 
the  heirs  at  law  of  Buchan,  who  were  the 
plaintiffs  in  the  case.  Their  claim  of  right 
was  that  the  mesne  profite  of  the  land  should 
be  applied  to  extinguish  the  debt,  and  thus 
give  a  right  to  a  restoration  of  title,  under 
the  theory  as  announced  In  PolhiU  v.  Brown, 
84  Ga.  339,  10  S.  E.  921.  If  prescription  Is 
a  reply  to  such  a  claim,  all  of  the  heirs  were 
minors  except  the  widow  and  <me  child,  and 
62  S.E>.— 62 


all  must  join  in  the  assertion  of  this  equlte- 
ble  right  Certelnly  the  entire  petition  could 
not  be  dismissed  on  general  demurrer  on 
this  ground. 

3.  Another  ground  of  demurrer  was  that 
the  petition  is  in  effect  a  proceeding  to  at- 
teck  and  fiet  aside  a  Judgment  or  decree  of  a 
court  of  competent  jurisdiction  against  T. 
J.  Buchan,  and  It  appears  upon  the  face  of 
such  petition  that  said  judgment  or  decre(> 
was  rendered  more  than  three  years  prior  to 
the  Institution  of  said  proceeding  to  set  aside 
the  same,  and  more  than  three  years  prior 
to  the  death  of  said  T.  J.  Buchan,  and  that 
said  proceeding  is  therefore  barred  by  the 
stetute  of  llmltetlons.  A  careful  examina- 
tion of  the  allegations  conteined  in  the  peti- 
tion will  show  that  It  did  not  amount  to  a 
proceeding  to  set  aside  the  judgment.  The 
sherifTs  sale  at  which  Williamson  became 
the  purchaser,  and  in  pursuance  of  which 
he  received  the  sheriff's  deed  and  entered 
possession,  was  attecked  by  the  plaintiffs  as 
illegal.  Among  the  reasons  asslgiied  why 
the  sale  was  illegal,  it  was  alleged  in  clause 
(e)  of  paragraph  8  of  the  petition,  that  "there 
was  no  legal  judgment  against  T.  J.  Buchan 
upon  which  to  base  said  execution  against 
said  T.  J.  Buchan  In  favor  of  J.  P.  Williams 
&  Company,  the  said  judgment  having  been 
rendered  In  a  suit  brought  by  said  Bucban 
and  said  Mrs.  A.  E.  Whiddon,  as  administra- 
tor of  W.  B.  Whiddon,  against  J.  P.  Williams 
&  Company  and  others,  claiming  to  be  credit- 
ors of  the  estate  of  W.  B.  Whiddon,  for  the 
purpose  of  marshaling  the  assets  of  the  es- 
tete of  W.  B.  Whiddon,  deceased,  there  be- 
ing no  authority  in  law  for  the  rendition  of 
a  personal  jud^ent  against  the  administra- 
tor in  such  a  proceeding."  There  was  no 
prayer  that  this  judgment  be  set  aside,  or 
any  other  relief  prayed  with  reference  there- 
to. Under  these  circumstences  the  most  that 
could  be  said  of  the  reference  to  the  judg- 
ment is  that  there  was  an  effort  lipon  the 
part  of  the  plaintiffs  to  treat  it  as  a  nullity 
on  the  ground  that  it  was  void  as  having 
been  rendered  without  any  authority  of  law. 
Whatever  may  be  said  of  the  validity  or  In- 
validity of  the  judgm^it  for  the  reason  as- 
signed, the  plaintitTs  petition  should  not  have 
been  dismissed  upon  the  ground  of  demurrer 
directed  against  this  part  of  the  pleadings. 

4.  Another  ground  of  the  demurrer  was: 
"Because  said  petition  seeks  to  atteck  and 
set  aside  a  judgment  or  decree,  certein  deeds 
and  other  proceedings,  and  no  copy  of  the 
judgment  and  decree,  deeds,  or  other  proceed- 
ings sought  to  be  set  aside  Is  attecked  as  an 
exhibit  to  said  petition,  and  because  the  par- 
ties thereto  are  not  made  parties  to  said  pe- 
tition which  seeks  to  set  the  same  aside." 
Another  ground  of  the  demurrer  was:  "De- 
fendant specially  demurs  to  clause  (e)  of  par- 
agraph 8  of  said  petition,  upon  the  ground 
that  the  same  merely  pleads  a  conclusion 
in  alleging  that  there  was  no  legal  judg- 
ment against  T.  J.  Buchan,'  aa  set  forth  la 
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said  clause  and  paragraph,  and  no  facts  are 
stated  therein  which  show  that  the  Jndg- 
ment  complained  of  was  not  a  legal  judg- 
ment; and  further  upon  the  ground  that  In 
the  Identical  case  mentioned  In  said  clause 
and  paragraph,  to  which  said  T.  J.  Buchan 
was  a  party,  the  Supreme  Court  of  Georgia 
held  and  decided  that  said  judgment  com- 
plained of  was  a  valid  and  legal  judgment, 
and  affirmed  the  same ;  so  that  the  question 
of  Its  legality  Is  res  judicata,  as  shown  by 
the  decision  of  the  Supreme  Court  In  said 
case  m  Whlddon  t.  Williams,  98  6a.  310,  24 
S.  E.  437,  and  complainants  claiming  in  priv- 
ity with  said  T.  J.  Buchan,  as  shown  by  their 
petition,  they  are  concluded  by  said  decision." 
A  general  and  a  special  demurrer  were  not 
filed  separately,  but  all  of  the  grounds  were 
Included  In  a  single  demurrer.  The  presid- 
ing judge  passed  the  following  order:  "Aft- 
er hearing  the  argument  on  the  demurrer 
filed  in  this  case.  It  is  ordered  by  the  court 
that  the  said  demurrer  be  sustained,  and  the 
plaintlCTs  petition  be  dismissed  at  plalntifTs 
cost."  This  order  should  be  construed  as 
sustaining  the  entire  demurrer  on  all  the 
grounds  thereof.  Gunn  v.  James,  120  Ga. 
482,  48  S.  E.  148  (2).  We  have  already  dealt 
with  all  the  grounds  except  those  last  quot^ 
ed.  It  will  be  seen  that  the  first  of  these 
raises  the  point  that  certain  proceedings  and 
the  judgment  and  deed  attacked  should  be 
set  out  as  exhibits  to  the  petition,  and  that 
It  appeared  that  there  was  a  want  of  neces- 
sary parties.  The  second  sets  up  the  con- 
tention that  the  allegation  in  regard  to  the 
judgment  Is  a  conclusion,  and  also  undertakes 
to  plead  res  adjudlcata.  This  latter  feature 
was  not  a  proper  subject  of  demurrer,  the 
former  adjudication  not  appearing  on  the 
face  of  the  record.  To  this  extent  It  was  a 
speaking  demurrer,  and  to  sustain  It  was  not 
proper.  Omitting  that  feature,  apparently 
the  presiding  judge  held  that  it  was  neces- 
sary to  attach  certain  exhibits  to  the  petition 
in  order' that  the  facts  might  fully  appear, 
and  at  the  same  time  dismissed  the  petition 
because  the  facts  In  regard  to  the  judgment 
did  not  appear,  and  because  some  omitted 
parties  not  speclfleally  named  were  neces- 
sary. Civ.  Code,  {  5045,  requires  the  judge 
of  the  superior  court  at  each  term  to  call  all 
cases  on  the  appearance  docket,  and  bear 
and  decide  all  objections  made  to  the  suffi- 
ciency of  petitions  and  pleas,  and  provides 
that  he  may,  by  order,  dismiss  the  plaintiffs 
petition,  or  strike  the  defendant's  plea  for 
noncompliance  with  the  requirements  of  law, 
unless  the  defect  is  cured  by  amendment, 
and  that  the  court  may,  on  good  cause  shown, 
allow  a  reasonable  time  in  his  discretion  for 
making  and  filing  such  amendment  This 
evidently  contemplates  the  possibility  of  cur- 
ing the  defeot  by  amendment,  and  author- 
izes the  judge  to  allow  a  reasonable  time  In 
his  discretion  for  that  purpose,  on  good  cause 
shown.  Considerable  latitude  is  given  to 
him  as  to  the  allowance  of  time  and  the  ex- 


tent of  such  allowance,  In  order  that  Justice 
may  be  done,  but  not  delayed  unreasonably. 
Whenever  a  defendant  raises  some  objection 
to  the  plalntltTs  petition,  particularly  by  way 
of  special  demurrer  calling  for  further  al- 
legations on  some  subject  or  the  attaching  of 
exhibits,  It  does  not  follow  as  a  matter  of 
course  that  the  objection  is  well  founded,  and 
the  plalntlfts  are  at  least  entitled  to  a  ruling 
of  the  court  on  the  point  before  suffering  dis- 
missal. A  plaintlfT  is  not  bound  in  all  cases 
to  follow  the  suggestions  of  his  adversary 
on  pain  of  having  his  case  dismissed.  In 
the  present  case  exhibits  which  may  be  of 
considerable  extent  were  declared  to  be  nec- 
essary by  the  defendant,  and  the  plaintiff 
seems  to  have  controverted  that  position, 
and  to  have  claimed  that  they  were  unneces- 
sary. Was  he  not  entitled  to  ask  the  judg- 
ment of  the  court  settling  the  disputed  point 
of  necessity  before  adding  the  exhibits?  In 
some  cases  long  records  or  books  are  referred 
to,  and  It  is  asked  thait  they  be  considered 
without  attaching  them  as  exhibits  and  thus 
greatly  enlarging  the  pleading. 

Sometimes  reference  and  profert  have  been 
permitted  In  lieu  of  making  exhibits  under 
particular  circumstances.  Suppose  that  the 
plaintiff  should  bona  fide  think  that  it  was 
not  necessary  to  make  a  certain  exhibit,  and 
the  defendant  should  set  up  by  way  of  special 
demurrer  that  the  exhibit  should  be  made; 
Is  the  plaintiff  bound  in  all  events  to  yield 
his  judgment  and  submit  to  that  of  the  de- 
fendant, or  may  he  ask  the  court  to  decide 
the  point  of  contest  between  them?  We 
think  he  may.  In  regard  to  that  ground  of 
demurrer  complaining  of  a  failure  of  the 
plaintiffs  to  set  forth  a  copy  of  the  judgment 
and  decree  and  deeds  and  other  proceedings 
attacked  by  the  plaintiffs,  we  think  the  better 
practice  would  have  been  to  pass  upon  the 
ground  of  demurrer,  and,  if  it  was  sustained, 
to  allow  such  reasonable  opportunity  for 
amendm«it  as  the  judge  might.  In  the  exer- 
cise of  a  sound  discretion,  determine  was 
proper.  So,  also,  we  think  the  court  should 
have  ruled  on  that  ground  of  demurrer  which 
complained  of  the  failure  of  the  plaintiffs  to 
make  parties  to  the  present  suit  such  persons 
as  were  Interested  in  sustaining  the  proceed- 
ing, judgment,  and  decree  above  referred  to, 
and  to  have  offered  a  like  opportunity  to 
amend,  if  the  plaintiffs  should  have  desired 
to  amend  after  the  ruling.  Under  the  rul- 
ing as  made  by  the  court,  it  is  Impossible  to 
tell,  except  by  Implication,  who.  If  any,  of 
the  parties  were  held  by  the  court  to  be  nec- 
essary parties. 

The  bill  of  exceptions  contains  the  follow- 
in  recital:  "During  the  hearing  of  said  de- 
murrer, plaintiffs  requested  the  said  judge  to 
make  bis  ruling  on  the  special  demurrers  of 
the  defendant  separately,  and,  in  the  event  he 
sustained  any  of  said  special  demurrers,  that 
he  put  in  his  order  a  time  limit  within  which 
plaintiffs  should  be  allowed  to  amend  their 
petition  to  meet  the  same,  if  they  could  do 
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«o.  This  request  ot  plaintlffa  was  refused 
and  denied  by  said  judge,  who  stated  to 
counsel  for  plalntlfFs  that,  U  he  had  any 
other  amendments  to  make  to  meet  the  de- 
murrer, he  had  best  make  them ;  that  It  was 
not  the  practice  of  the  court  to  give  his  rea- 
sons or  state  upon  which  particular  groimds 
of  demurrer  the  Judgment  of  the  court  was 
based  In  overruling  or  sustaining  demurrers, 
or  to  suggest  to  counsel  In  what  respect  the 
court  thought  pleadings  required  amendment ; 
and  that,  when  the  pleadings  had  been  closed, 
and  submitted  and  argument  had  thereon,  the 
-court  would  pass  upon  the  case  as  submitted 
to  him  by  counsel.  All  the  time  asked  for 
was  given  plaintiffs'  counsel,  who,  after  mak- 
ing certain  amendments,  expressly  stated  to 
the  court  that  he  had  no  other  amendments 
to  offer."  As  will  appear  from  what  has  al- 
ready been  said,  we  do  not  think  that  this 
was  proper  practice,  under  the  facts  of  the 
present  case.  Where  the  court  takes  the  pa- 
pers and  renders  his  decision  afterwards  in 
the  absence  of  counsel,  and  declines  to  state 
on  what  grounds  he  predicates  his  order,  or 
which  ground  he  sustains,  or  to  give  them 
any  other  opportunity  to  offer  an  amendment. 
In  spite  of  a  request  to  do  so,  after  announ- 
cing his  ruling,  counsel  are  put  In  the  some- 
what difficult  position  of  having  to  amend  so 
as  to  cover  every  objection  which  is  raised  by 
his  adversary,  regardless  of  whether  he  be- 
lieves it  to  be  well  taken  or  not,  or  else  to 
risk  the  dismissal  of  his  case  for  failure  to 
meet  a  ground  of  special  demurrer,  if  the  pre- 
siding judge  should  differ  with  him  in  hlsw 
view  of  the  matter.  Of  course  the  judge  Is 
not  required  to  advise  counsel,  or  to  intimate 
to  them,  what  amendments  they  should  make ; 
but  that  is  quite  different' from  passing  on  a 
ground  of  demurrer  which  raises  a  contention 
between  the  parties  as  to  whether  an  alle- 
gation on  some  particular  ix>lnt  should  be 
made  fuller,  or  whether  certain  exhibits 
should  be  attached  to  a  petition  or  the  like. 
No  ruling  has  ever  been  made  upon  the  exact 
point  now  before  us,  but  intimations  will  be 
found  In  Ripley  v.  Eady,  106  6a.  422,  424, 
32  S.  B.  343,  and  Lamar,  Taylor  &  Riley  Co. 
V.  First  Nat.  Bank,  12T  Ga.  452,  56  S.  E.  486. 
Upon  consideration  of  the  entire  case  as  It 
appears  In  the  record  before  us,  we  are  of 
the  opinion  that  the  proper  disposition  of  It 
by  this  court  is  to  reverse  the  judgment 
with  direction  that  the  presiding  judge  pass 
upon  the  special  grounds  of  the  demurrer  sep- 
arately, and,  if  he  sustains  any  of  them,  that 
he  allow  counsel  for  plaintiff  such  reasonable 
opportunity  to  amend  as  he  may  deem  proper 
In  the  exercise  of  a  sound  discretion.  If  the 
decision  is  rendered  in  the  absence  of  counsel, 
or  of  notification  to  them,  the  order  should 
allow  a  reasonable  time  for  the  making  of 
any  amendment  to  cure  the  defect  iwinted 
out  by  special  demurrer  and  determined  to 
-exist,  as  requested  by  counsel  for  plaintiff. 


If  no  amendment  is  made,  or,  if  made.  It  falls 
to  cure  the  defects,  if  any,  held  to  exist  In 
the  petition,  it  can  then  be  properly  dealt 
with. 

Jndment  reversed,  with  direction.    All  the 
Justices  concur. 


BUCHAN  et  &1.  v.  WIM/IAMSON. 
(Supreme  Court  of  Georgia.    Nov.  14,  .1908.) 

Dkscent  and  Distbibution  (I  90*)  —  Riohtb 
or  Heibs  — Actions  to  Bkcovkb  Realty  — 
Pleading. 

Where,  in  an  action  of  complaint  for  lancL 
the  petition  showed  that  the  plaintiffs  claimed 
as  heirs  at  law  of  a  decedent,  suing  with  the 
consent  of  the  administrator,  and  auo  showed 
on  its  face  that  their  ancestor  under  whom  they 
claimed  had  made  a  deed  conveying  the  property 
to  the  defendant,  and  there  was  nothing  to 
show  that  such  deed  did  not  convey  a  perfect 
title,  the  petition  was  properly  dismissed  on  gen- 
eral demurrer. 

rE!d.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  |  90.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Dodge  County; 
J.  H.  Martin,  Judge. 

Action  by  Alice  Buchan  and  others  against 
A.  G^  Williamson.  Judgment  for  defendant 
and  plaintiffs  bring  error.    Afllrmed. 

W.  H.  Terrell,  for  plaintiffs  In  error.  De 
Lacy  &  Bishop,  D.  M.  Roberts  &  Son,  and 
Chas.  W.  GrifSn,  for  defendant  in  error. 

ATKINSON,  J.  Alice  Buchan  and  others, 
as  heirs  at  law  of  T.  J.  Buchan,  deceased, 
brought  suit  to  recover  certain  land  from  A. 
G.  Williamson.  The  petition  alleged  that  the 
defendant  was  In  possession  of  the  land,  de- 
scribing it  and  referring  to  it  In  the  de- 
scriptive clause  "as  described  in  deed  from 
T.  J.  Buchan,  dated  January  10,  1895,  to 
defendant"  In  the  petition  as  originally  fil- 
ed it  was  alleged  that  "the  defendant  ousted 
T.  J.  Buchan  of  his  possession,  and  went  In- 
to possession  under  an  alleged  sheriff's  sale 
and  deed,  which  petitioners  allege  was  void." 
By  amendment  this  allegation  was  stricken; 
and  it  was  also  alleged  that  plaintiffs  had  the 
written  consent  of  the  administrator  of  Bu- 
chan to  bring  the  suit  As  thus  amended  the 
case  presented  the  situation  of  heirs  of  a 
decedent  undertaking  to  recover  land  from 
a  defendant  to  whom  they  alleged  the  dece- 
dent had  conveyed  it  and  with  no  attack 
on  such  conveyance,  and  nothing  to  show 
why  it  did  not  carry  a. perfect  title  to  the 
defendant.  Such  a  petition  was  plainly  open 
to  general  demurrer.  In  the  bill  of  excep- 
tions reference  Is  made  to  special  demurrers, 
but  the  demurrer  contained  in  the  record  is 
a  general  demurrer  on  several  grounds,  and 
not  one  of  a  special  character.  Eiach  ground 
raises  the  Issue  of  want  of  right  on  the  part 
of  the  plaintiff  to  recover  under  the  allega- 
tions, and  affects  the  petition  as  a  whole. 
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There  la  another  case  before  a>  between 
the  same  parties,  based  on  an  equitable  pro- 
ceeding, and  some  reference  Is  made  In  the 
briefs  to  that  action,  bnt  a  demurrable  petl- 
.tlon  in  an  action  of  complaint  for  land  can- 
not be  sared  because  there  is  pending  In  the 
same  court  another  suit  of  an  equitable  char- 
acter between  the  same  parties  and  relating 
to  the  same  subject-matter.  The  record  now 
under  consideration  Is  In  no  way  connected 
with  the  other  case  on  Its  face,  and  the  only 
reference  to  the  equitable  petition  is  contain- 
ed in  the  briefs  of  counsel. 

Judgment  affirmed.  AH  the  Justices  con- 
cur. 


LEE  et  al.  v.  WINKLES. 
(Supreme  Court  of  Georgia.     Nor.  19,  1906.) 

1.  New  Tbial  (|  41*)— Exoltjsioii  of  Kvi- 
nr.NOE. 

Even  if  the  rejection  of  the  proffered  testi- 
mony of  one  of  the  defendants,  as  set  oat  in  the 
'  first  ground  of  the  amendment  to  the  motion  for 
a  new  trial,  were,  when  considered  without 
more,  error,  it  was  not  cause  for  a  new  trial, 
when  tiie  witness  gave  the  same  testimony  in 
another  part  of  his  evidence. 

[Eld.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {  09;   Dec.  Dig.  {  41.*] 

2.  Nbw  Tbiai,  (I  128*)— AsiassiON  or  Bti- 

DENOB. 

A  ground  of  a  motion  for  a  new  trial,  as- 
siKning  error  upon  the  admission  of  an  incom- 
plete, and  therefore  meaningleas,  sentence  In  the 
testimony  of  a  witness,  presents  no  point  for  ad- 
judication. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  268;    Dec  DigTl  128.*] 

3.  Patiieht  of  Notb. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  In  refusing  to  gimnt 
a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Cour^  Haralson  Coun- 
ty; Price  Edwards,  Judge. 

Action  by  G.  A.  Winkles  against  3.  W.  Lee 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

J.  8.  Edwards  and  Janes  &  Hutchens,  for 
plaintiffs  In  error.  Griffith  ft  Mathews,  for 
defendant  In  error. 

FISH,  O.  J.  Mrs.  Winkles  sued  J.  W.  Lee 
and  three  others  cm  a  note.  The  defense  was 
payment  There  was  a  verdict  for  plaintiff, 
and,  defendants'  motion  for  a  new  trial  be- 
ing overruled,  they  excepted. 

1.  One  ground  of  the  motion  was,  "Be- 
cause the  court  ruled  out,  on  objection  by 
coimsel  for  plaintiff,  the  following  evidence 
of  W.  B.  Lee,  one  of  the  defendants  and  a 
witness  for  the  defendants:  'He  (meaning 
his  father,  J.  W.  Lee)  told  me  to  carry  It  on 
to  town  and  turn  Mr.  Winkles  over  the  oth- 
er* (meaning  the  other  two  bales  belonging 
to  J.  W.  Lee)."  This  evidence  was  offered 
by  defendants  to  show  that  J.  W.  Lee  directed 
his  son,  W.  B.  Lee,  the  witness,  to  turn  these 


two  bales  of  cotton  over  to  Mr.  Winkles,  the 
agent  of  the  plaintiff,  and  also  to  corroborate 
the  testimony  of  J.  W.  Lee,  one  of  the  de- 
fendants and  a  witness  for  them,  that  W.  B. 
Lee  was  directed  by  him  to  turn  the  cotton 
over  to  Mr.  Winkles.  It  appears  from  the 
recent  that  W.  B.  Lee,  the  witness,  did  tes- 
tify. In  another  part  of  his  evidence  that  he, 
by  order  of  his  father,  delivered  the  two 
bales  of  cottcm  here  referred  to  to  Mr.  Win- 
kles, agent  of  the  plaintiff,  to  be  credited  on 
the  note  sued  on.  As  the  defendants,  there- 
fore, got  the  full  benefit  of  this  testimony, 
the  refusal  of  the  court  to  permit  the  witness 
to  testify  to  the  same  fact  In  another  portion 
of  his  testimony  was  not  cause  for  a  new 
trial.  Kessler  t.  Pearson.  126  Oa.  725,  5& 
8.  B.  963  (2). 

2.  The  only  other  special  ground  of  the 
motion  was,  "Because  the  court  admitted  In 
evidence  the  testimony  of  Jasper  Winkles, 
agent  and  husband  of  the  plaintiff  who  was 
a  witness  toe  the  plaintiff,  *  *  *  as  fol- 
lows: 'I  told  him  (meaning  O.  T.  Lee,  one  of 
the  defendants)  It  was  In  your  hands  (mean- 
ing that  the  note  was  In  the  hands  of  plaia- 
tiff's  counsel),  and  then  they  came  over  and 
paid  970  on  the  note  and  gave  a  note  for 
the  balance.' "  Hie  objection  was  that  this 
was  an  offer  to  compromise.  This  Incom- 
plete, and  as  It  stands  meaningless,  sentence 
from  the  testimony  of  the  witness,  raises  no 
point  for  adjudication.  Smith  v.  State,  126 
6a.  803,  56  S.  E.  1024  (2). 

3.  The  general  grounds  of  the  motion,  that 
the  verdict  was  without  evidence  to  support 
It,  etc.,  were  not  meritorious,  as  there  was 
ample  evidence  to  support  the  verdict 

Judgment  affirmed.  All  the  Justices  cour 
cur. 


AIKEN  V.  AIKEN. 

(Supreme  Cionrt  of  Georgia.    Nov.  19,  1908.) 

DivoBCB  (i  223*)— AuMOKT— OoTTfrsKi.  Fees. 

The  evidmoe  being  conflicting  as  to  the 
cause  Of  the  separation,  whether  the  wlf^  vol- 
untarily quit  the  husMnd,  or  was  forced  to 
leave  him  because  of  threats  of  personal  vio- 
lence, the  judge  did  not  abuse  his  discretion 
In  allowing  alimony  and  counsel  fees  to  the  wife. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  i  646;    Dec.  Dig.  {  223.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Brooks  (boun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  Daisy  Aiken  against  Tebeao 
Aiken.  From  the  Judgment,  defendant  brings 
error.    Affirmed. 

J.  D.  Wade,  Jr.,  for  plaintiff  In  error. 
Branch  A  Snow,  for  defendant  In  error. 

EVANS,  P.  J.  Judgment  afSrmed.  All  th» 
Justices  concur. 
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MOODY   r.   VONDEREAU. 
(Snpreme  Court  of  Georgia.    Nov.  14,  1908.) 

1.  Dkedb  ({  38*)— DKSOBipnoN— SurnciXNOY. 

When  a  boundary  given  in  a  deed  ia  the 
land  of  a  named  person,  the  description  of  this 
particular  boundary  will  be  sufficient,  although 
the  title  of  such  third  person  may  be  defective, 
if  it  be  made  to  appear  that  the  maker  of  the 
deed  recognized  him  as  the  owner  and  as  claim- 
ing the  land,  and  the  boundary  line  of  the  ad- 
jacent tract  is  established  by  competent  ex- 
traneous evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  65,  78;    Dec  Dig.  {  38.*J 

2.  Deeds  (S  38*)— Descbiptios- Dhotbtain- 

TT. 

A  deed  purporting  to  convey  a  parcel  of  an 
irregularly  sna^jed  tract  of  land,  whieh  describes 
the  land  conveyed  as  ccHitaining  a  definite  and 
exact  number  of  acres,  and  bounded  on  the  west, 
south,  and  east  by  well-defined  boundaries,  and 
on  the  north  by  the  land  of  the  grantor,  is  not 
void  for  uncertainty.  In  the  absence  of  a  con- 
trary intent  appearing,  the  northern  line  of  the 
land  granted  Is  to  be  located  by  a  line  drawn 
east  and  west  so  as  to  cut  from  the  larger  tract 
the  number  of  acres  Ei>ecified  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  H  6S,  73-79;   Dec.  Dig.  i  38.*] 
8.  JuDGMiKT  (§  686*)  —  Reb  Judicata  —  Pbb- 

aONB   BOTTRD. 

A  mortgagee  is  a  privy  in  estate  with  the 
mortgagor  as  to  actions  begun  before  the  mort- 
gage is  executed;  but  he  is  not  bound  by  a 
judgment  against  the  mortgagor  in  a  suit  be- 
gun after  the  mortgage  is  given,  unless  he  is 
a  party  to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1208 ;   Dec  Dig.  |  685.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clarke  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  J.  T.  Moody,  for  the  use  of  one 
Holllday,  against  William  H.  Flcklin,  to 
foreclose  a  mortgage.  On  levy  of  execution, 
W.  P.  Voudereau  Interposed  a  claim.  Judg- 
ment for  plaintiff  in  execution.  From  an 
order  granting  a  new  trial,  he  brings  error. 
Affirmed. 

W.  H.  Ficklin  was  the  owner  of  a  tract 
of  land.  On  March  13,  1895,  be  executed  a 
mortgage  on  the  same  to  Moody.  The  mort- 
gage was  transferred  to  Holllday,  who  ob- 
tained a  judgment  of  foreclosure.  Holllday 
transferred  the  execution  and  Judgment  to 
Mrs.  OFarrell.  In  1807  a  portion  of  the 
land  was  sold  at  a  tax  sale  to  Thomas  Potts, 
treasurer,  the  tax  deed  describing  the  land 
so  sold  as  follows:  "About  twenty-five  acres 
of  land,  more  or  less.  In  Clarke  county,  Geor- 
gia, and  In  tbe  corporate  limits  of  .the  city 
of  Athens,  and  bounded  as  follows:  On  the 
west  by  Sandy. Creek  Bridge  road,  on  the 
north  by  other  lands  of  W.  A.  Ficklin,  and 
on  the  south  and  east  by  streets;  said  land 
being  in  a  triangular  shape."  An  execution  for 
the  taxes  of  1807  was  Issued  against  Ficklin, 
and  on  March  9,  1808,  It  was  levied  upon  a 
portion  of  the  land  embraced  in  the  mort- 
gage; the  levy  being  as  follows:  "I  have 
this  day  levied  the  within  fl.  fa.  on  a  tract 


or  lot  of  land  lying  in  the  ZLOQi  district,  G. 
M.,  said  county,  containing  twenty-five  acres, 
It  being  a  part  of  the  W.  H.  Ficklin  lands, 
bounded  on  the  west  by  Sandy  Creek  Bridge 
road,  on  the  north  by  part  of  the  Fidclin 
lands,  on  east  by  an  unknown  street,  oa 
south  by  lands  owned  by  Loan  Association 
of  Henrico  County,  Va.,  Thomas  Potts,  trea- 
surer, levied  on  as  the  property  of  defendant, 
W.  H.  Ficklin,  pointed  out  by  T.  J.  Ander- 
son, agent"  At  a  sale  pursuant  to  this  levy 
8.  L.  Davis  became  the  purchasn:,  and  the 
sherlft  executed  a  deed  to  him  on  April  6, 
189a  On  April  9,  1900,  Davis  executed  a 
deed  to  W.  P.  Voniierean.  On  May  3,  1890, 
Ficklin  filed  an  equitable  petition,  against 
Davis,  W.  P.  Voudereau,  and  Mrs.  L.  J.  Von- 
dereau,  alleging  that  the  25  acres  above  re- 
ferred to  had  been  sold  at  tax  sale  to  Da- 
vis, who  had  executed  a  bond  for  title  to 
Mr.  Voudereau,  and  charging  that  the  tax 
sale  was  void,  for  the  reason  that  the  levy 
was  excessive.  There  was  no  allegation  that 
the  description  of  the  land  in  the  levy  was 
Insufllclent  The  defendants  filed  a  Joint 
answer,  In  which  they  denied  that  the  levy 
was  excessive,  and  set  up  that  Ficklin  was 
estopped  from  attacking  the  sale,  for  the 
reason  that  the  land  was  pointed  oat  for 
levy  by  his  authorized  agent,  who  after  the 
sale  received  from  the  sheriff  the  surplus  of 
the  proceeds  of  the  sale,  after  the  payment 
of  the  itaxes  and  costs.  A  verdict  was  ren- 
dered finding  "for  the  defendants  the  proper- 
ty in  dispute,  that  the  sale  under  the  tax  fl. 
fa.  was  a  good  and  legal  sale,  and  that  the 
title  to  the  property  in  dispute  is  in  S.  L. 
Davis."  A  decree  was  entered,  making  the 
verdict  the  decree  of  the  court  On  May  8, 
1902,  the  mortgage  execution  was  levied  up- 
on the  land  therein  described.  On  June  2, 
1902,  W.  P.  Voudereau  Interposed  a  claim 
to  the  land  as  described  in  the  tax  deed  to 
Davis.  The  claim  of  Voudereau  was  return- 
ed to  the  superior  court  for  trial.  The  clalm- 
Eint  filed  an  amendment  to  his  claim,  describ- 
ing It  as  a  plea  of  res  adjudlcata.  In  which 
it  was  set  up  that  the  plaintiff  in  the  mort- 
gage. execQtion  was  concluded,  by  the  de- 
cree In  the  case  of  Ficklin  v.  Davis  et  al., 
from  attacking  the  sale.  The  case  came  dn 
for  trial  at  the  October  term,  1906,  and  the 
jury  under  the  charge  of  the  court  returned 
a  verdict  for  the  plaintiff  in  execution.  The 
claimant  filed  a  motion  for  a  new  trial,  up- 
on the  general  grounds,  which  was  subse- 
quently amended  by  the  addition  of  certain 
special  grounds.  On  November  26,  1007,  the 
court  set  aside  the  verdict  and  granted  a  new 
trial,  and  the  plaintiff  excepted. 

W.  M.  Smith,  Henry  C.  Tuck,  and  Cobb  & 
Erwln,  for  plaintiff  In  error.  T.  S.  Mell,  for 
defendant  In  error. 

» 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).    1.  This  Is  the  first  grant  of  a  new 
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trial  to  the  claimant,  and  under  GIt.  Code 
189S,  {  BS86,  the  Judgment  will  not  be  dis- 
turbed nnleBB  the  law  and  the  facts  demand- 
ed  the  verdict  The  plaintiff  In  error  con- 
teada  that  the  title  of  the  claimant  depends 
on  the  validity  of  the  tax  sale  at  which  Da  via 
was  the  purchaser,  and  that  this  sale  is 
void  for  the  reason  that  the  description  of 
the  land  in  the  levy  and  in  the  sheriff's  deed 
is  80  vague  and  uncertain  that  It  is  Impos- 
sible to  locate  the  land,  even  with  the  aid  of 
parol  evidence.  If  the  claimant's  title  be 
found  Invalid,  the  verdict  would  be  demand- 
ed by  the  evidence.  It  Is  essential  to  the 
validity  of  a  deed  that  the  land  granted  be 
sufficiently  descrilied  to  enable  it  to  be  iden- 
tified. Any  description  will  suffice  which 
identifies  the  land  with  such  certainty  that 
the  specific  parcel  intended  to  be  granted  can 
be  ascertained,  either  by  the  calls  of  the  In- 
strnmoit  as  applied  to  the  land  or  by  aid 
of  the  descriptive  portions  of  the  grant  As 
was  said  In  Crawford  v.  Yemer,  122  Oa. 
814,  50  S.  E.  858,  "the  test  as  to  the  suffi- 
ciency of  the  description  contained  in  a  deed 
Is  whether  or  not  It  discloses  with  sufficient 
certainty  what  the  intention  of  the  grantor 
was  with  respect  to  the  quantity  and  loca- 
tion of  the  land  therein  referred  to,  so  that 
its  identification  Is  practicable."  The  same 
rule  for  determining  the  sufficiency  of  a  deed 
made  by  an  Individual  applies  to  a  deed  made 
by  the  sheriff;  for  the  sheriff  la  but  the 
agait  of  the  defendant  In  execution,  consti- 
tuted and  authorized  by  the  law  to  convey 
to  the  purchaser  at  sherUTs  sale  the  title 
of  the  defendant  in  execution.  Where  a 
deed  purports  to  convey  a  part  of  a'  larger 
territory,  it  must  contain  something  by  which 
the  smaller  area  can  be  segregated  from  the 
larger. 

Does  the  deed  from  the  sheriff  to  Davis 
measure  up  to  this  requirement?  The  de- 
scriptive clause  of  the  deed  is  "a  tract  or 
lot  of  land  lying  in  the  216th  district,  O.  M., 
said  county  [the  deed  was  executed  in  Clarke 
county],  containing  twenty -five  acres,  it  being 
a  part  of  the  W.  H.  FIcklln  lands,  bounded 
on  the  west  by  Sandy  Creek  Bridge  road,  on 
the  north  by  part  of  the  Ficklin  lands,  on  the 
east  by  an  unlcnown  street,  on  the  south 
by  lands  owned  by  Loan  Association  of  Hen- 
rico County,  Ya.,  Thomas  Potts,  treasurer, 
levied  on  as  the  property  of  the  defendant, 
W.  H.  FIcklln,  pointed  out  by  J.  T.  Ander- 
son, agent"  The  western  and  eastern  bound- 
aries are  respectively  a  road  and  a  street, 
and  are  therefore  fixed  and  certain.  The 
southern  boundary  calls  for  the  land  owned 
by  the  Loan  Association  of  Henrico  County, 
Ya.,  Thomas  Potts,  treasurer.  The  plaintiff 
in  execution  offered  in  evidence  a  tax  deed 
from  Weir,  sheriff,  to  Thomas  Potts,  convey- 
ing "about  twenty-five  acres  of  land,  more 
or  less,  in  Clarke  county,  Oeorgla,  and  in 
the  corporate  limits  of  the  city  of  Athens, 
and  bounded  as  follows:  On  the  west  by 
Sandy  Creelc  Bridge  road,  on  the  north  by 


other  lands  of  W.  H.  FIcklln,  and  on  the 
south  and  east  by  streets;  said  land  being 
in  a  triangular  shape."  It  is  bet  contentiiMi 
that  this  is  the  deed  under  which  the  Loan 
Association  of  Henrico  County,  Ya.,  Thomas 
Potts,  treasurer,  acquired  title  to  the  land 
described  as  the  southern  boundary,  and  Uiat 
this  boundary  can  only  be  fixed  by  the  terms 
of  the  deed,  and  that  the  land  Is  so  indef- 
initely described  therein  tliat  It  is  Incapable 
of  exact  location. 

We  may  readily  concede  that  this  deed  is 
invalid  as  title,  because  of  its  Indefinite  de- 
scription of  the  land,  under  the  mling  in 
the  case  of  Huntress  v.  Portwood,  IIS  Ga. 
351,  42  S.  E.  513.  But  it  does  not  follow 
from  this  circumstance  that  the  call  for  the 
loan  association  tract  as  a  southern  bound- 
ary could  not  furnish  a  line  of  boundary 
between  the  parcels  of  land  claimed  to  be 
owned  by  the  loan  association  and  that  sold 
to  Davis^  The  call  of  the  Davis  deed  for  the 
southern  boundary  therein  described  Is  not 
for  the  deed  to  Potts,  treasurer,  or  any  lines 
fixed  in  that  deed,  but  for  the  line  of  an- 
other tract  of  landy  viz.,  that  of  the  Loan 
Association  of  Henrico  County,  Ya.  Where 
the  line  of  another  tract  is  called  for  In  the 
description  of  a  deed  as  one  of  the  boundaries 
of  the  land  conveyed,  the  line  must  be  run 
to  such  boundary  line.  If  the  boundary  19^ 
given  as  the  land  of  another,  the  description 
of  this  particular  boundary  will  be  sufficient, 
although  the  name  of  the  person  given  as 
an  adjoining  owner  may  be  incorrect,  if  It  be 
made  to  appear  that  the  maker  of  the  deed 
recognized  him  as  the  owner,  and  as  dalm- 
ing  the  land  at  the  time  the  deed  was  made. 
2  Devlin  on  Deeds,  §  1014.  The  designation 
of  another  tract  as  a  boundary  is  part  of 
the  description  of  the  land  conveyed,  and  ex- 
trinsic evidence  is  admissible  to  show  its 
location.  When  this  Is  done,  the  line  of  sucb 
tract  becomes  the  boundary  line  of  the  land 
called  for  by  the  deed.  It  was  shown  in  this 
case  that  the  Potts  tract  had  been  definitely 
marked  out  before  the  land  in  controversy 
was  sold  to  Davis  at  the  tax  sale.  We  can- 
not agree,  therefore,  with  the  contention  of 
the  plaintiff  in  execution  that  the  soutbem 
boundary  of  the  land  in  controvMsy  is  not 
susceptible  of  exact  location. 

2.  We  have  come  to  that  point  in  the  con- 
struction of  the  deed  from  Weir,  sheriff,  to 
Davis,  where  we  find  that  the  land  purport- 
ing to  be  conv^ed  is  bounded  on  the  east. 
west,  and  south  by  boundaries  susceptible  of 
exact  location.  It  only  remains  to  consider 
whether  the  northern  boundary,  from  the 
calls  of  the  deed,  is  capable  of  being  located. 
It  will  be  noticed  that  the  conveyance  is  of 
a  definite  and  exact  number  of  acres  of  land. 
Ordinarily  the  quantity  of  the  land  enum- 
erated in  a  deed  is  Immaterial;  but,  when 
the  boundary  line  is  not  clearly  stated,  then 
the  quantity  becomes  an  important  and  ma- 
terial element  In  the  description  of  the  land 
conveyed.    In  the  deed  before  as  we  have 
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these  factors:  The  land  is  to  be  cut  oft-  from 
an  Irr^nlarly  shaped  tract  of  land  belonging 
to  W.  H.  Flcklln,  the  defendant  in  fl.  fa. 
The  parcel  to  be  detached  is  to  contain  25 
acres,  and  is  bounded  by  a  road  on  the  west 
side,  by  a  street  on  the  east  side,  and  by  an- 
other tract  of  land  on  the  south.  These  lines 
as  given  in  the  calls  may  not  strictly  conform 
to  the  points  of  the  compass,  but  they  are 
definitely  located  by  fixed  physical  bound- 
aries. Is  it  not  a  fair  Inference  that  it  was 
intended  that  the  line  between  the  larger  and 
the  smaller  area  should  run  from  east  to 
west,  and  located  so  as  to  include  25  acres 
between  the  northern  and  southern  bound- 
aries? If  the  northern  boundary  line  be  ran 
due  east  and  west,  it  could  only  be  located  at 
one  place  so  as  to  embrace  25  acres.  It  is 
a  cardinal  rule  in  the  construction  of  deeds 
that  a  deed  will  not  be  held  to  be  void  for  iin- 
certainty  if  by  any  reasonable  construction  it 
can  be  upheld.  Certainly  it  Is  not  unreason- 
able to  say  that  the  parties  intended  the 
northern  boundary  should  be  run  due  east 
and  west,  when  by  so  doing  the  grantee  re- 
ceives 25  acres  of  land  with  boundaries  as 
stated  in  the  deed. 

This  question  was  before  the  Supreme 
C!ourt  of  North  Carolina  in  the  case  of  Webb 
V.  Cummlngs,  127  N.  C.  41,  37  8.  E.  154.  In 
that  case  the  grantor  owned  an  irregularly 
shaped  tract  containing  430  acres.  He  con- 
veyed to  his  wife  200  acres.  The  descriptive 
language  In  the  deed  was  "a  certain  tract  of 
land  situated  on  the  east  side  of  [the  gran- 
tor's] tract  he  now  resides  on,  to  contain  200 
acres,  and  adjoining  the  lands  of  D.  V.  Mer- 
cer, W.  Y.  Webb,  and  [the  grantor's]  land 
on  the  west  side."  It  was  held  that  the  di- 
visional line  between  the  land  of  the  grantor 
and  the  grantee  should  be  located  by  a  line 
run  due  north  and  south  through  the  whole 
tract,  so  as  to  cut  off  200  acres  on  the  east- 
em  side  of  the  lin&  A  similar  holding  was 
made  in  Currier  v.  Nelson,  96  Cal.  505,  31 
Pac.  531,  746,  31  Am.  St  Rep.  239;  Reed  v. 
Tacoma  BIdg.  &  Savgs.  Ass'n,  2  Wash.  198, 
26  Pac.  252,  26  Am.  St  Rep.  851;  Oskaloosa 
Col.  V.  Wes.  Un.  Fuel  Co.,  90  Iowa,  380,  64  N. 
W.  152,  57  N.  W.  903.  A  grantor  who  con- 
veys a  part  of  an  irregularly  shaped  tract  of 
land,  describing  the  land  conveyed  as  a  cer- 
tain definite  number  of  acres  and  bounded  on 
three  sides  by  definite  boundaries,  and  on  the 
north  by  his  land,  in  the  absence  of  a  con- 
trary Intent  appearing,  will  be  deemed  as  lo- 
cating the  divisional  line  between  himself 
and  the  granted  land  to  be  run  due  east  and 
west,  BO  as  to  give  to  the  grantee  the  quan- 
tity of  land  specified  In  the  deed.  It  may 
be  that  at  the  time  the  deed  was  executed 
the  grantor  and  the  grantee  agreed  upon  a  di- 
visional line  and  made  a  practical  location  of 
it,  the  course  of  which  was  not  exactly  east 
and  west  or  north  and  south.  In  such  a  case 
the  located  line  would  prevail.    Osteen  v. 


Wynn,  181  Oa.  209,  62  S.  E.  87.  And  some 
cases  may  possibly  be  conceived  where  extra- 
neous testimony  may  be  received  to  show 
that  the  divisional  line  was  not  Intended  to 
run  due  east  and  west  or  due  north  and 
south.  Reed  v.  Tacoma  Ass'n,  supra.  But 
this  point  is  not  now  before  us. 

The  conclusion  we  have  reached  is  in  per- 
fect harmony  with  the  cases  of  Walden  v. 
Walden,  128  6a.  126,  57  S.  E.  323,  and  Shackle- 
ford  V.  Orris,  129  Ga.  791,  69  S.  B.  772.  In 
the  latter  case  the  description  of  the  land 
in  the  deed  was  very  similar  to  that  in  the 
deed  before  us.  It  was:  "The  15  acres  here- 
by conveyed  are  bounded  as  follows:  North 
by  land  of  T.  B.  Crouch  and  Wm.  Stucker, 
south  by  lands  of  the  party  of  the  first  part,- 
east  by  the  Louisville  public  road,  and  west 
by  the  Louisville  plank  road  (old  southwest- 
ern road)."  It  was  held  that  the  description 
afforded  sufficient  means  of  ascertaining  and 
identifying  by  competent  extrinsic  evidence 
the  land  intended  to  be  conveyed,  and  was 
not  void  for  uncertainty. 

We  will  next  examine  into  the  merits  of 
the  plea  of  res  adjudlcata  filed  by  the  claim- 
ant in  aid  of  his  claim.  The  main  feature 
of  the  pleading  which  eventuated  in  the  de- 
cree was  an  attack  by  Ficklln  on  the  tax  sale 
to  Davis,  on  the  groond  that  the  levy  was 
excessive.  The  parties  to  the  suit  were  W. 
H.  Flcklln,  as  plaintiff,  and  S.  L.  Davis,  L. 
J.  Vondereau  and  W.  P.  Vondereau,  as  de- 
fendants. The  petition  was  filed  May  8, 
1889,  four  years  after  Flcklln  had  mortgag- 
ed the  land  to  Moody.  Neither  Moody  nor 
the  assignee  of  the  mortgage  was  a  party  to° 
the  suit  A  mortgagee  is  a  privy  in  estate 
with  the  mortgagor  as  to  actions  begun  be- 
fore the  mortgage  is  executed;  but  he  is  not 
bound  by  a  judgment  against  the  mortgagor 
in  a  suit  t)egun  after  the  mortgage  is  given, 
unless  he  is  a  party  to  the  suit.  Keokuk  R. 
Co.  V.  State,  152  U.  S.  301,  14  Sup.  Ot  592, 
38  L.  Ed.  450.  The  decree  which  was  set 
up  in  the  amendment  to  the  claim  does  not 
conclude  the  plaintiff  In  execution  as  to  the 
matter  therein  adjudicated. 

From  the  foregoing  it  will  be  seen  that  the 
evidence  did  not  demand  the  verdict,  and 
there  was  no  error  in  granting  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur.   ■ 


SOUTHERN  RY.  CO.  et  al.  v.  CASH. 

(Supreme  (>>art  of  Georgia.    Nov.  18,  1908.) 

Mabtkb  ano  Skbvakt  ({  329*)— Ihjttbibs  to 
Feixow  Sebvant. 

Where,  In  a  suit  for  damages  by  an  em- 
pl«y6  against  a  railroad  company  and  another 
employ^,  who  was  the  engineer  in  charge  of  a 
locomotive,  the  petition  alleges  that  the  nigineer 
suddenly,  unusually,  and  unnecessarily  slackened 
the  speed  of  the  train  on  approaching  a  sta- 
tion, thereby  caasing  the  plaintiff  to  be  Injured 
by  being  thrown,  witaont  his  fault,  to  the  ground 
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from  the  top  of  a  caboose,  where  be  went  in  the 
performance  of  his  duty  on  approaching  inch 
station,  without  alleging  that  the  engineer  knew, 
or  alleging  facts  or  circumstances  charging  him 
with  notice,  that  the  plaintiff  was,  or  was  lia- 
ble to  l>e,  at  the  time  in  such  position,  such  peti- 
tion was  subject  to  demurrer  by  the  engineer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  329.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  De  Kalb  C!ouii- 
ty;  L.  S.  Roan,  Judge. 

Action  by  W.  V.  Cash  against  the  South- 
em  Railway  Company  and  another.  Prom 
the  overruling  of  demurrers  to  the  complaint 
and  refusal  to  grant  an  order  of  removal 
<to  the  federal  court,  defendants  bring  error. 
Reversed. 

Jno.  J.  Strickland  and  H.  L.  Parry,  for 
plaintifFs  in  error.  Atkinson  &  Born,  for  de- 
fendant In  error. 

HOIiDEN,  J.  Cash  brought  suit  for  dam- 
ages against  the  Southern  Railway  Company 
and  J.  L.  Hudson,  making  the  following  al- 
legations: Hudson  was  an  engineer  of  the 
company.  Cash  was  also  an  employfi  of  the 
company,  working  In  the  capacity  of  a  flag- 
man. Cash  and  Hudson,  vrlth  other  em- 
ployte,  were  engaged,  upon  the  date  of  the 
alleged  Injury,  in  operating  one  of  the  com- 
pany's freight  trains.  Hudson,  the  engineer, 
who  was  In  charge  of  the  train,  and  who 
controlled  the  movements  thereof,  suddenly, 
unusually,  and  unnecessarily  slackened  the 
speed  of  the  train,  violently  bumping  and 
Jarring  the  caboose  and  cars  thereof,  and 
violently  throwing  Cash  from  the  top  of  the 
caboose  to  the  ground,  causing  him  serious 
Injuries.  To  the  petition  Hudson  filed  a 
general  and  a  special  demurrer.  The  railway 
company  filed  an  application,  setting  up  the 
facts  that  the  controversy  involved  more 
than  $2,000  and  that  a  diversity  of  citizen- 
ship existed  t>etween  It  and  the  plaintiff, 
contending  that  the  petition  showed  on  Its 
face  that  the  controversy  was  a  separable 
one  and  asserted  separable  and  distinct  caus- 
es of  action,  and  asking  an  order  removing 
the  cause  to  the  federal  court,  filing  with  the 
application  the  requisite  removal  bond.  Ex- 
ceptions were  taken  to  the  overruling  of  the 
demurrers  and  to  the  refusal  to  grant  an  or- 
der of  Temoval  to  the  federal  court 

One  of  the  main  questions  involved  in  this 
case  Is  whether  or  not  the  court  committed 
error  in  overruling  the  demurrer  filed  to  the 
petition  by  the  defendant  Hudson.  The  pe- 
tition made  the  following  allegation:  "While 
the  said  train  was  running  at  a  rapid  rate 
of  speed.  It  became  the  duty  of  your  peti- 
tioner, as  said  freight  train  approached 
Chamblee,  a  station  on  defendant  company's 
line  of  road,  and  within  said  state  and  coun- 
ty, to  go  from  the  Inside  onto  the  top  of  the 
caboose  of  said  train,  as  he  was  required  to 
do   by  the  said   defendant   company;    and 


while  there,  your  petitioner  being  then  and 
there  wholly  free  from  fault,  on  account  of 
the  joint  and  concurrent  acts  of  negligence 
of  the  defendant  company  and  of  its  said 
engineer,  who  controlled  the  movements  of 
said  train,  your  petitioner  was  thrown  vio- 
lently from  the  top  of  the  catKwse  onto  the 
ground  whUe  running  at  a  rapid  rate  of 
ia»eed."  The  petition  further  alleged:  "That 
after  your  petitioner  had  taken  his  proper 
position  upon  the  top  of  the  caboose,  your 
petitioner  being  then  and  there  and  at  all 
times  free  from  fault,  the  said  engineer,  who 
was  in  charge  of  said  train  and  who  con- 
trolled the  movements  thereof,  suddenly,  tin- 
usually,  and  unnecessarily  slackened  the 
speed  of  said  train,  violently  bumping  and 
jarring  the  caboose  and  cars  thereof,  and 
violently  throwing  your  petitioner  from  the 
top  of  the  caboose  onto  the  ground,  seriously 
and  permanently  Injuring  your  iwtltloner." 
The  only  act  of  negligence  charged  against 
the  engineer  was  that  he  suddenly,  unusual- 
ly, and  unnecessarily  slackened  the  speed  of 
the  train  while  the  plalntUI  was  on  tc^  of 
the  caboose,  which  caused  him  to  be  thrown 
to  the  ground.  Though  the  company  Itself 
would  be  charged  with  notice  of  any  duty 
which  required  the  flagman  to  be  on  top  of 
the  caboose,  there  is  no  allegation  that  the 
engineer  knew,  or  that  the  circumstances  of 
the  case  were  such  that  he  should  bave 
known,  that  the  plaintiff  was,  or  was  likely 
to  be,  on  top  of  the  caboose^  where  the  al- 
leged conduct  of  the  engineer  was  liable  to 
cause  him  any  injury.  The  petition  not  only 
falls  to  allege  that  the  engineer  had  notice  of 
the  fact  that  the  plaintiff  was  on  top  of  tlie 
caboose,  or  In  any  place  where  the  unusual 
and  unnecessary  slackening  of  the  speed  of 
the  train  was  liable  to  cause  him  Injury,  but 
there  are  no  allegations  of  any  facts  or  cir- 
cumstances which  would  charge  the  engineer 
with  knowledge  of  such  position  of  the  plaln< 
tiff.  The  allegations  of  the  petition  are  not 
such  as  to  plainly  show  that  It  was  the  duty 
of  the  plaintiff,  every  time  the  train  ap- 
proached Chamblee,  to  go  from  the  Inside  to 
the  top  of  the  caboose.  The  allegation  is 
that  on  this  occasion  it  became  his  duty  to 
do  this,  as  be  was  required  to  do  by  the  com- 
pany; but  it  is  uncertain  whether  this  alle- 
gation means  that  it  was  his  duty  to  do  this 
on  this  occasion,  or  on  all  occasions  when 
the  train  approached  this  station. 

While  the  pleadings  are  to  be  construed 
most  strongly  against  the  pleader,  yet,  If  It 
is  proper  to  infer  from  this  allegation  that 
it  was  the  duty  of  the  plaintiff  at  all  times 
when  the  train  approached  this  station  to 
go  on  the  top  of  the  caboose,  there  Is  no  alle- 
gation that  the  engineer  knew  of  this  duty 
on  the  part  of  the  plaintiff,  or  that  the  en- 
gineer's services  with  the  company  had  been 
of  such  duration,  and  the  performance  of 
this  duty  by  the  plaintiff  had  been  going 
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on  for  such  a  length  of  time,  tbat  tbe  en- 
gineer Bhoold  have  known  that  the  plaintia 
would  likely  be  on  top  of  the  caboose  when- 
ever the  train  waa  approaclilng  this  partlcn- 
lar  station.  There  is  no  allegation  showing 
why  it  was  made  the  duty  of  the  plaintiff  to 
go  on  the  top  of  the  caboose  as  the  train  was 
approaching  this  station.  The  only  effect  of 
this  allegation,  of  which  the  plaintiff  can 
have  advantage,  is  that  in  this  particular  in- 
stance It  was  his  duty  to  go  on  top  of  the 
caboose  as  the  train  approached  this  station. 
There  was  no  allegation  that  it  was  his  duty 
to  go  <m  top  of  the  caboose  as  the  train  ap- 
proached all  stations  along  the  road,  nor  was 
there  any  allegation  showing  that  it  was  his 
duty  to  go  on  top  of  the  caboose  every  time 
the  train  approached  this  particular  station. 
If  the  engineer  had  no  notice,  and  there  were 
no  facts  and  circumBtances  charging  him 
with  notice,  that  the  plaintiff  was  or  was 
liable  to  be  on  top  of  the  cars  of  the  train 
when  the  suddep,  unusual,  and  unnecessary 
slackening  of  the  speed  of  the  train  occurred 
which  caused  plaintiff  damage,  such  conduct 
on  the  part  of  the  engineer,  if  negligence, 
would  not  be  negligence  with  reference  to  the 
plaintiff,  for  which  the  plaintiff  would  have 
a  right  of  action  against  the  engineer.  Proof 
of  the  allegations  of  the  petition  that  the 
plaintiff  was  without  fault  and  was  Injured 
by  the  conduct  of  the  engineer  in  suddenly, 
unusually,  and  unneceBsarlly  slackening  the 
Qieed  of  the  train  might  make  a  prima  fade 
case  against  the  company  by  reason  of  the 
statute,  which  raises  a  presumption  of  neg- 
ligence when  such  facts  are  shown;  but 
there  is  no  law  which  permits  a  presumption 
to  be  raised  against  any  one  other  than  a 
railroad  company  in  a  suit  for  damages 
when  such  facts  are  shown.  This  presump- 
tion is  raised  against  the  railroad  company 
by  reason  of  the  express  statute  to  that 
effect  The  presumption  which  is  raised 
against  a  railroad  company  is  not  raised 
against  an  Individual,  though  such  Individu- 
al might  be  a  servant  or  agent  of  the  compa- 
ny at  the  time  of  the  alleged  Injury,  and  his 
conduct  the  sole  cause  of  an  injury  and  the 
basis  of  recovery  therefor.  An  agent  Is 
sometimes  relieved  from  personal  liability, 
because  the  liability  is  shifted  to  the  prin- 
cipal for  whom  he  is  acting;  bat  certainly 
in  no  instance  can  an  agent  Incur  a  personal 
liability  for  a  tortious  act  in  excess  of  the 
liability  which  the  same  act  would  Impose  on 
one  acting  solely  as  an  Individual,  nor  are 
any  presumptions  which  may  be  created  by 
statute  as  against  the  principal  applicable 
to  an  action  in  wiiich  it  is  sought  to  charge 
tlie  agent  with  personal  liability. 

The  question  which  must  be  considered 
here  is  whether  or  not  proof  of  the  allega- 
tions made  would  constitute  a  prima  fade 
«ase  against  the  engineer  if  the  suit  were 
against  him  alona    A  snddoi,  unusoal,  and 


unnecessary  slackening  of  the  speed  of  a 
train  might  be  such  negligence  as  to  con- 
stitute an  actionable  wrong  where  one  was 
Injured  thereby,  and  the  engineer  knew  or 
was  chargeable  with  knowledge  that  such  per- 
son was  in  a  position  of  danger  from  such 
conduct;  but  negligence  causing  an  injury 
does  not  give  a  right  of  action  to  the  person 
injured,  unless  there  is  some  diligence  due  to 
such  person  at  the  time  with  reference  to 
the  particular  conduct  in  question.  In  slack- 
ening the  speed  of  the  train  there  was  no  dili- 
gence or  care  in  doing  so  due  by  the  engineer 
to  the  plaintiff  while  in  a  position  of  which 
the  engineer  had  no  notice,  or  of  which  he 
was  not  charged  with  notice.  It  may  be  that 
the  engineer  thought  Cash  was  in  the  caboose, 
and  that  he  had  no  reason  to  believe  and 
was  not  chargeable  with  any  notice  tbat  the 
plaintiff  was  anywhere  else;  and  it  may  be 
that  the  sudden,  unusual,  and  unnecessary 
slackening  of  the  speed  of  the  train  would  not 
have  caused  any  injury  to  the  plaintiff  If 
he  had  been  in  the  caboose.  The  engineer 
might  have  exercised  more  care  in  slackening 
the  speed  of  the  train.  If  he  had  known,  or 
was  charged  with  knowledge  of  the  fact,  that 
the  flagman  was  or  was  liable  to  be  on  top 
of  the  caboose.  In  the  case  of  Holland  v. 
Sparks,  02  Oa.  753,  18  S.  B.  890,  It  was  said: 
"Negligence  relatively  to  the  safety  of  any 
particular  person  is  the  breach  of  some  dili- 
gence due  to  tbat  person.  Where  no  duty  of 
diligence  appears  relatively  to  the  person  In- 
jured, there  can  be  no  presumption  of  Its 
breach,  notwithstanding  the  broad  language 
of  section  8083  of  the  CivU  Code  of  1895." 
In  this  connection,  see  Railway  Go.  v.  Gravitt, 
93  Oa.  369,  20  S.  E.  650,  26  U  B.  A.  653, 
44  Am.  St  Rep  145,  and  the  authorities  dted 
and  the  reasoning  given  In  the  opinion. 

No  cause  of  action  was  set  forth  against 
Hudson,  the  engineer,  and  the  court  commit- 
ted error  in  refusing  to  sustain  bis  demurrer. 
If  the  petition  had  been  so  amended  as  to 
withstand  the  demurrer,  such  amendment 
might  create  a  different  state  of  pleadings  on 
wlilch  to  determine  the  question  of  the  right 
of  the 'railway  company  to  remove  the  case 
to  the  federal  court  If  no  suffldent  amend- 
ment bad  been  offered,  and  the  petition  dis- 
missed as  to  the  defendant  Hudson,  It  fol- 
lows, as  a  matter  of  course,  that  the  railway 
company,  upon  the  facts  shown  in  its  appli- 
cation for  a  removal,  would  have  been  en- 
titled to  an  order  removing  the  case  to  the 
federal  court  The  demurrer  having  been 
improperly  overruled,  this  court  is  not  now 
called  upon,  nor  can  it  at  this  time  properly 
pass  upon  the  question  as  to  whether  It  would 
or  would  not  have  been  proper  to  have  re- 
moved the  case  if  the  petition  had  contained 
such  allegations  as  would  have  made  it  with- 
stand the  demurrer  of  Hudson  thereto. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON.  J„  disqualified.  . 
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SMITH  T.   FIRST  NAT.  BANK  OP  FITZ- 
GERALD et  al.    (No.  1,252.) 

(Court  of  Appeals  of  Oeoigia.    Nov.  10,  190a) 

1.  Btidbkcb  (S  423*)— Pbincipai,  and  Suwtrr 
(I  90*)— Pabol  Bvidbncb  Aitbotikg  Wbtt- 
iNos— Notes— DiBCHABGK  of  Stjbett— No- 
tice OF  SUBETTSHIF. 

A  person  signing  an  obligation  as  a  joint 
maker  may  show  by  i>an>l  tEat  he  is  surety 
only.  The  equity  of  a  surety  to  be  discharged 
when  he  has  been  prejudiced  by  any  act  of  the 
creditor  does  not  depend  ui>on  any  contract  to 
that  effect  between  the  parties,  but  upon  the  fact 
that  it  is  inequitable  in  the  creditor  knowingly 
to  prejudice  the  rights  of  the  surety.  The  fact 
that  the  bona  fide  holder  for  value  of  a  negotia- 
ble instrument  did  not  know  of  the  suretyship 
of  one  of  the  apparently  joint  makers  when  be 
took  the  paper  makes  the  foregoing  rule  no  less 
applicable.  If  he  was  given  notice  of  the  surety- 
ship before  he  did  the  prejudicial  act  by  which 
the  aiacharee  is  alleged  to  have  been  effected. 
Brandt  on  Suretyship  f3d  Ed.)  M  38,  41 ;  Stew- 
art ▼.  Parker,  55  Ga.  658. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  1964;  Dec.  Dig.  S  423;*  Principal 
and  Surety,  Dec.  Dig.  f  90.*] 

2.  Bnx8  AND  Noras  (|  366*)  — Bona  Fidb 
PuBOHASEBS— Disabilities  of  Covebtcbb— 

SUBXTTSHIP. 

As  against  the  bona  fide  purchaser  for  val- 
ue of  a  negotiable  instrument,  a  married  woman 
signing  thereon  as  apparent  maker  will  not  be 
allowed  to  show  that  she  was  a  surety  for  the 
purpose  of  invalidating  the  contract  under  sec- 
tion 2488  of  the  Civil  Code,  which  prohibits  a 
married  woman  from  binding  her  separate  estate 
by  any  contract  of  suretyship;  but  she  will  be 
permitted  to  show  that  she  was  a  surety  for  the 
purpose  of  defending  against  the  enforcement  Of 
the  contract  on  the  ground  that  the  bolder  of 
the  instrument  after  notice  of  her  true  relation- 
ship thereto  did  such  an  act  to  her  prejudice  as 
in  law  will  discharge  her. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  §  366.*] 

8.  Pbinoipai.  and  Subktt  (J  105*)  — Dis- 
CHABOE  OF  SuBETT— Extension  of  Time. 
If,  after  the  maturity  of  an  obligation  on 
which  one  is  bound  as  surety,  the  creditor  with- 
out the  consent  of  the  surety  accepts  the  promis- 
sory note  of  the  principal  debtor  and  another, 
due  at  a  later  date,  for  the  same  debt,  the  sure- 
ty is  released. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  191,  196;  Dec.  Dig.  f 
105.*] 

4.  Judghent    (I   375*)  —  Ssttino   Asidx  — 

FBATTD  OB  OTHEB  iRBEaTrLABITT. 

A  timely  proceeding 'in  the  nature  of  a  mo- 
tion to  set  aside  a  judgment  may  be  filed  in  a 
court  of  law  to  vacate  a  Judgment  for  fraud  in 
its  procurement  or  other  irregularity  Bu£Scient 
to  impeach  it,  though  the  facts  do  not  appear  on 
the  face  of  the  record.  Ford  v.  Clark,  1^  Ga. 
202.  58  S.  E.  818.  Such  a  proceeding  must  be 
filed  promptly  and  without  laches. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  712 ;    Dec.  Dig.  i  375.*] 

6.  The  fraud  and  irregularity  set  up  as  to 
the  procurement  of  the  judgment  assailed  in  the 
present  proceeding  is  very  similar  to  that  set  up 
in  Fprd  v.  Clark,  supra.  The  court  was  not  au- 
thorized to  hold  on  demurrer  that  the  movant 
was  guilty  of  such  laches  as  to  bar  her  proceed- 
ing under  the  facts  appearing  in  the  record. 
(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Fitzgerald;  D. 
B.  Jay,  Judge. 

Action  between  Mrs.  J.  B.  Smith  and  the 
First  National  Bank  of  Fitzgerald  and  oth- 
ers. From  the  judgment,  Mrs.  Smith  brings 
error.     Reversed. 

O.  H.  SBklns,  for  plaintiff  in  error.  Hay- 
good  &  Cutts,  for  defendants  In  error. 

POWELL,  J.    Judgment  reversed. 


THIRD   NAT.    BANE   OF   (30LUMBUS    t. 

POE.    (No.  1,128.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  100&> 

1.  Husband  and  Wife  (||  49%,  84,  87,  179*) 
— ^Wife's  Sefabatb  Estate  —  Contbacts  ^ 
Gut— Pbebuicftion  and  Bdbdeh  of  Pboof. 

A  married  woman  has  power  to  contract  as 
to  her  separate  estate  subject  only  to  the  limita- 
tions that  she  can  make  no  contract  of  surety- 
ship. She  cannot  assume  to,  or  i>ay  to,  a  cred- 
itor of  the  husband  a  debt  of  the  latter.  Sh* 
cannot  sell  her  separate  estate  to  her  husband 
without  the  consent  of  the  superior  court 

(a)  In  the  absence  of  fraud  or  undue  infloenoe, 
she  may  give  her  property  or  money  to  her  hus- 
band in  order  that  he  may  pay  his  debts ;  and, 
in  the  case  of  a  gift,  the  burden  of  showinc 
fraud  or  undue  influence  is  upon  her. 

(b)  In  the  absence  of  fraud  or  collusion,  she 
may  borrow  money  or  sell  property  (the  hus- 
band's creditor  not  being  the  lender  or  pur- 
chaser as  the  case  may  be)  to  get  money  to  fur- 
nish to  her  husband  in  order  that  he  may  pay 
his  debts  notwithstanding  the  lender  or  purchas- 
er knows  the  purpose. 

(c)  She  may  legally  procure  a  third  person  to 
pay  the  debt  of  her  husband  and  will  be  bound 
by  her  contract  to  reimburse  him  in  so  doing. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  »  259,  326.  346-351.  711; 
Dec.  Dig.  fi  49%,  84,  87,  179.*] 

2.  Husband  and  Wife  (f  207*)— Bnxs  ANa 
Notes  (it  339,  346,  363*)- Wife's  Sep  abate 
Estate--Contbacts— Bona  Fide  Fubchas- 
EBS  —  "Reasonable  Cause  to  Bbubtb" — 
"Reasonable  Cause  to  SusPBcrr." 

Where  a  husband,  who  is  a  customer  of  a 
bank,  and  who  is  indebted  to  it  by  a  past-due 
note,  brings  into  the  bank  the  cashier  s  dieck 
of  another  bank  payable  to  his  order,  indorses  it, 
places  It  to  his  deposit  account  and  gives  his 
personal  check  thereon  in  settlement  of  his  note 
due  the  bank,  the  bank,  in  the  absence  (^  mala 
fides,  is  not  subject  to  an  action  by  his  wife 
to  recover  the  value  of  the  cashier's  check,  al- 
though it  was  obtained  with  her  money,  and 
although  the  bank  so  accepting  it  has  cause  to 
suspect  that  the  wife  was  in  some  way  instru- 
mental in  procuring  it  for  the  husband. 

(a)  The  purchaser  for  value  of  a  commercial 
paper  who  takes  It  from  the  apparent  owner  ac- 
quires a  good  title  against  an  undisclosed  true 
owner  in  the  absence  of  mala  fides.  Mere  want 
of  such  caution  in  the  purchaser  as  ordinarily 
prudent  men  usually  exercise  in  other  transac- 
tions is  not  sufficient  to  defeat  his  title. 

(b)  Ordinarily,  where  commercial  paper  is  of- 
fered in  the  nsual  course  of  business,  the  pur- 
chaser need  not  make  inquiry  as  to  the  owner- 
ship when  the  transaction  appears  regular  on 
its  face. 

(c)  If  the  purchaser  knows  or  has  reasonable 
cause  to  believe  that  the  apparent  owner  is  not 
the  true  owner,  and  enters  into  privity  or  par- 
ticipation in  the  fraud  upon  the  true  title,  his 
title  is  defeasible. 


*For  other  cues  see  utma  tivlo  and  leeUon  NUMBER  in  Deo.  *  Am.  Digs.  HOT  to  date,  *  Reporter  Indexes 
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(d)  niere  la  a  marked  difference  between  "rea- 
sonable cause  to  believe"  and  "reascmable  cause 
to  soapect" 

(e)  llie  verdict  in  the  case  at  bar  is  wltfaoat 
evidence  to  support  it. 

[Eid.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Die.  i  207  ;*  BiUs  and  Notes,  Cent 
Di|.  {{  790,  &1,  868;    Dec.  Dig.  §{  339,  346, 

(Syllabos  by  the  Court.) 
3.  WoBDs  AND  Phbases— "With  Notice." 

The  expression  "with  notice"  usually  means 
and  includes  all  facts  discoverable  by  reasonable 
inquiry. 

Error  from  City  Court  of  Columbus ;  J.  Lb 
WlHlB,  Judge. 

Action  by  Mrs.  E.  Ia  Poe  against  the  Third 
National  Bank  of  Columbus.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

To  boil  down  the  testimony,  and  to  give  the 
defendant  in  error  the  benefit  of  doubtful  Is- 
sues of  fact,  it  may  be  stated  in  general 
terms  that  Capt  Poe,  the  husband  of  the  de- 
fendant In  error,  owed  the  bank  a  past-due 
note  for  $8,000.  The  bank  was  peremptorily 
demanding  payment  suspecting  him  to  be  in- 
solvent Capt.  Poe  and  his  wife,  for  rea- 
sons not  necessary  to  mention,  were  extreme- 
ly anxious  that  It  should  be  paid,  and  that 
the  bank  should  not  take  action.  The  cashier 
of- the  bank  came  to  the  Poe  residence  on 
May  11th,  which  was  Saturday,  and  made 
final  demand.  Poe  had  about  $600  In  the 
bank  to  his  credit,  and  he  gave  a  check  for 
this  sum  to  be  placed  upon  the  note.  Mrs. 
Poe  bad  about  $200  In  the  savings  depart- 
ment, and  she  Insisted  on  giving  this  to  be 
paid  on  the  note  and  the  cashier  took  her 
check  for  It;  but  this  $200  Is  not  Involved 
here  now.  She  said  she  would  give  her 
home  and  a  legacy  she  was  expecting  soon  if 
the  bank  would  not  close  Capt.  Poe  out  The 
cashier  told  Capt.  Poe  that,  If  the  balance 
were  not  paid  at  once,  the  bank  would  take 
action  on  the  note,  which  was  secured  by  the 
transfer  of  a  large  number  of  cotton  receipts. 
After  the  cashier  left  the  house,  Mrs.  Poe 
sent  for  a  Mr.  Bowers,  who  was  a  friend  of 
the  family.  She  stated  to  him  that  they  were 
under  the  necessity  of  paying  to  the  bank 
$6,000  at  once  to  prevent  Capt.  Poe's  busi- 
ness being  closed  out.  Mrs.  Poe  told  him  she 
desired  to  mortgage  to  him  her  home  for  the 
sum  of  $5,000  to  raise  the  money.  Bowers 
<fmdertook  to  arrange  It  for  her.  After  try- 
ing to  borrow  the  money  for  her  elsewhere, 
be  went  to  see  Mr.  Bradley,  who  was  the 
active  vice  president  In  charge  of  the  affairs 
of  the  bank,  party  plaintiff  in  error  herein. 
He  asked  Mr.  Bradley  if  be  knew  of  any 
reason  why  he  (Bowers)  should  not  lend 
Mrs.  Poe  $5,000.  Mr.  Bradley  said  he  did 
not  Bowers  then  asked  Bradley  if  he  knew 
Capt  Poe's  financial  condition,  to  which  the 
latter  replied  that  he  did  not  He  then  ask- 
ed wby  the  bank  was  pressing  for  the  $5,000 


to  be  paid  that  day — why  so  short  a  time  was 
given.  Bradley  replied  that  he  was  willing 
to  give  blm  a  day  or  two.  Bowers  told  him 
t^at  Mrs.  Poe  had  applied  to  him  for  tbe 
loan  of  $5,000,  that  It  would  take  till  Monday 
to  fix  the  papers,  but  that  If  the  bank  would 
await  action  until  Tuesday,  he  would  see 
that  the  debt  was  paid.  Bradley  replied 
that,  if  he  (Bowers)  would  go  by  the  bank 
and  guarantee  payment  of  the  paper,  the 
bank  would  not  press  It  prior  to  Tuesday. 
Bowers  went  by  the  bank  and  made  the 
guaranty.  He  then  went  to  the  Merchants' 
&  Mechanics'  Bank  In  the  same  city  and 
made  a  personal  arrangement  by  which  tfad 
sum  of  $5,000  was  placed  to  his  credit  He 
prepared  a  note  and  mortgage  payable  from 
Mrs.  Poe  to  himself  for  $5,000  and  Mrs.  Poe 
duly  executed  them.  He  then  made  out  his 
check  on  the  Merchants'  &  Mechanics'  Bank 
payable  to  Mrs.  Poe  for  the  $5,000,  and  gave 
It  to  Capt  Poe,  with  directions  that  he  have 
Mrs.  Poe  to  Indorse  it  She  Indorsed  It  in 
blank,  and  sent  It  back  to  Bowers.  She  had 
Instructed  Bowers  to  get  the  money  on  It 
and  pay  the  note  at  the  Third  National  Bank. 
So  he  took  the  check  thus  indorsed  by  Mrs. 
Poe  to  the  Merchants'  &  Mechanics'  Bank,  In- 
dorsed It  himself,  and  asked  for  the  cash  on 
it  As  to  this  Bowers  testified:  "I  went 
there  to  get  the  money  on  the  check  to  pay 
the  debt  I  promised  to  pay  to  Mr.  Bradley." 
The  cashier  of  the  Merchants'  &  Mechanics' 
Bank  asked  him  to  take  a  cashier's  check 
for  the  money.  Instead  of  the  cash.  He 
agreed  to  do  so,  and  asked  the  cashier  to 
make  the  check  payable  to  Capt  Poe,  and 
this  was  done.  Bowers  took  this  cashier's 
check  to  Capt  Poe,  who  carried  it  to  the 
Third  National  Bai^  Indorsed  It  made  out 
a  deposit  ticket  and  deposited  It  to  his  cred- 
it on  his  individual  account  at  the  teller's 
window,  and  then  gave  the  cashier  a  check 
on  his  account  for  the  balance  due  on  the 
note,  which  was  marked  "Paid,"  and  was 
surrendered,  together  with  the  collaterals 
which  had  secured  It  The  cashier  testified 
that,  in  taking  the  money  In  payment  of  the 
note,  he  did  not  know  that  Mrs.  Poe  had  any- 
thing to  do  with  it,  or  that  it  was  her  money ; 
that  he  supposed  that  Capt  Poe,  probably 
through  the  assistance  of  Mr.  Bowers,  had 
obtained  a  loan  from  the  Merchants'  &  Me- 
chanics' Bank;  that  he  made  no  inquiry; 
that  he  had  received  instructions  from  Mr. 
Bradley,  the  vice  president,  not  to  accept 
payment  of  the  debt  from  Mrs.  Poe ;  that  If 
he  had  known  or  believed  It  was  Mrs.  Poe's 
money,  he  would  not  have  accepted  It  Mr. 
Bradley  the  vice  president  testified  to  sub- 
stantially the  same  thing,  except  that  he 
was  not  present  when  the  note  was  paid, 
but  learned  of  the  payment  later  In  the  day. 
Mrs.  Poe  thereafter  filed  an  action  against 
the  bank  to  recover  this  $5,000.  The  petition 
alleges  that  at  the  time  the  bank  received 
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the  15,000  from  Capt  Poe  It  knew  tbat  it 
was  not  hla  money,  bnt  was  the  money  of 
the  separate  estate  of  petitioner.  The  Jury 
returned  a  verdict  In  her  favor  for  the  full 
amomit  claimed. 

Garrard  &  Garrard,  W.  Cecil  Nelll,  Goetch- 
lus  &  Chappell,  and  Wm.  A.  little,  for  plain- 
titr  In  error.  Sam.  B.  Hatcher  and  O.  B. 
Battle,  for  defendant  In  error. 

POWELI^  J.  (after  stating  the  facts  as 
above).  1.  A  married  woman,  who,  to  trace 
her  ascent  in  the  social  scale  according  to 
the  observation  of  a  noted  EYench  anthro- 
pologist of  the  last  generation,  was  "first  a 
beast  of  harden,  then  a  domestic  animal, 
then  a  slave,  then  a  servant,  and  then  a 
minor,"  is  now  according  to  our  law  a  free 
trader,  subject  only  to  three  express  excep- 
tions: She  cannot  bind  her  separate  estate 
by  any  contract  of  suretyship.  She  caimot 
assume  to  or  pay  to  the  creditor  a  debt  of 
her  husband.  She  cannot  sell  her  s^arate 
estate  (property  or  money)  to  her  husband 
without  the  consent  of  the  superior  court 
Farmers*  &  Traders'  Bank  v.  Eubanks,  2  Ga. 
App.  839,  59  S.  B.  193 ;  White  v.  Stocker,  8S 
Ga.  200,  11  S.  B.  604.  She  may  give  her 
property  or  money  to  her  husband  tliat  he 
may  pay  his  debts  with  it,  in  the  absence  of 
fraud;  and,  where  a  gift  is  shown,  the  bur- 
den of  proving  fraud  is  on  her.  Civ.  Code 
1895,  t  2491;  Cain  v.  Llgon,  71  Ga.  692,  51 
Am.  Rep.  281 ;  Hadden  v.  Lamed,  87  Ga.  634, 
13  S.  B.  806.  She  may  borrow  money  to  be 
used  by  her  husband  to  pay  his  debts,  pro- 
vided the  husband's  creditor  is  not  the  len- 
der. White  V.  Stocker,  supra;  McCrory  v. 
Grandy,  92  Ga.  827,  18  S.  B.  65;  Johnson  v. 
A.  Leffler  &  Co.,  122  Ga.  670,  50  S.  B.  488; 
Nekns  v.  Keller,  103  Ga.  745,  SO  S.  B.  572; 
Chastain  v.  Peak,  111  Ga.  889,  36  S.  B.  967. 
The  fact  that  it  is  to  the  lender's  interest 
that  the  wife  should  borrow  the  money  from 
him  to  furnish  It  to  her  husband  to  pay  his 
debts  makes  the  wife's  contract  with  the 
lender  no  less  valid.  Rood  v.  Wright,  124 
Oa.  849,  63  S.  E.  390.  She  may  sell  her  prop- 
erty to  get  money  to  pay  her  husband's  debt, 
and  the  purchaser,  if  be  Is  not  the  husband's 
creditor,  gets  a  good  title,  though  he  knows 
of  the  purpose.  Skinner  v.  Braswell,  126  Ga, 
761,  55  S.  B.  914.  She  may  legally  procure 
a  third  person  to  pay  the  debt  of  her  hus- 
band, and  will  be  bound  by  her  contract  to 
reimburse  him  for  so  doing.  Hill  v.  Cooley, 
112  Ga.  lie,  87  S.  E.  109.  We  have  stated 
these  preliminary  propositions  so  that  it  may 
be  seen  how  broad  are  a  married  woman's 
powers  of  contracting  even  as  to  matters  af- 
fecting her  husband's  debts. 

2.  The  present  suit  is  but  a  form  of  the 
common-law  remedy  of  money  had  and  re- 
ceived. The  substance  of  the  petition  and 
the  gist  of  the  action  is  that  the  bank  re- 
ceived for  its  use  and  benefit  $5,000  which  in 
equity  and  good  conscience  belonged  to  the 


plaintiff.  Her  petition,  as  construed  in  the 
light  of  the  proof,  asserts  that  the  bank  al- 
lowed her  husband  to  deliver  to  it  the 
cashier's  check  which  was  payable  to  him, 
but  which  was  really  hers,  and  to  direct  its 
appropriation  to  a  purpose  forbidden  by  law ; 
that  her  husband  held  the  diedc  as  her  de- 
pository or  agent.  In  a  fiduciary  relation- 
ship; and  that  the  bank  colluded  with  htm 
to  break  Us  trust  to  its  benefit  and  to  bee 
detriment  Gf.  Moye  t.  Waters,  51  Ga.  13. 
It  becomes  pertinent  to  inquire,  therefore, 
whether  such  an  action'  can  be  maintained 
when  the  husband's  creditor  has  received  in 
payment  of  his  pre-exlsUng  debt  a  negotiable 
bill  standing  in  his  name,  but  really  the 
property  of  the  wife;  and,  if  so,  iq>on  what 
conditions.  In  the  leading  case  of  Hnmph- 
rey  v.  Copeland,  64  Ga.  543,  it  is  held  that 
"a  creditor  who  receives  In  payment  money 
belonging  to  his  debtor's  wife,  knowing 
it  to  be  her  separate  estate,  acquires  no  ti- 
tle to  it  as  against  her,  whether  she  con- 
sents to  the  payment  or  not  The  Code  In 
declaring  a  sale  void  when  made  by  the  wife 
to  a  creditor  of  the  husband  in  payment  of 
his  debt  comprehaids,  in  its  reason  and  spir- 
it a  transaction  in  money,  as  well  as  a 
transaction  in  property.  Without  notice  of 
the  wife's  ownership,  a  creditor  rec^ving 
money  is  protected,  and  the  burden  of  prov- 
ing notice  Is  upon  her."  In  the  body  of  the 
opinion  (page  649)  Judge  Bleckley  says :  "In 
ruling,  as  we  have  felt  bound  to  do,  that 
married  women  can  repudiate  their  consoat 
whether  express  or  implied,  to  the  use  of 
their  money  in  transactions  with  their  hus- 
bands, or  in  payment  to  their  husband's  cred- 
itors, we  do  not  mean  to  say  that  wives  are 
tolerated  by  the  law  in  combining  with  their 
husbands  to  commit  fraud  on  other  people. 
It  is  only  where  notice  is  hrought  home  that 
a  wife's  rights  will  be  saved.  The  burden  of 
proof  is  upon  her;  for  in  every  case  where 
money  is  received  and  value  given  there  Is  a 
presumption  that  title  passes,  which  stands 
until  it  is  rebutted  by  evidence.  And  the 
measure  of  evidence  should  not  be  too  scant 
in  mere  deference  to  s^  When  man  and 
wife  co-operate  for  good  they  can  do  much 
good;  and  so,  when  they  combine  against 
third  persons  and  co-operate  for  evil,  they 
can  do  much  harm.  In  protecting  women 
courts  and  Juries  should  be  careful  to  pro- 
tect men,  too,  for  men  are  not  only  useful 
in  general  society,  but  to  women  especially." 
It  appears,  therefore,  that  such  an  action 
may  be  maintained  if  the  husband's  creditor 
received  the  money  with  notice  of  the  wife's 
title  to  it  In  the  present  case  the  property 
received  was  a  negotiable  instrument  The 
question,  therefore,  resolves  Itself  into  the 
more  immediate  inquiry:  Wliat  degree  of 
notice  is  necessary  to  impeach  the  title  of 
one  who  has  taken  a  negotiable  instrument 
from  the  holder  thereof  when  the  instrument 
In  fact  belongs  to  another?  This  court  con- 
sidered that  question  in  the  case  of  Walde? 


Digitized  by 


Google 


Ga.) 


THIRD  NAT.  BANE  v.  FOB. 


829 


T.  Downing  Ck).,  4  Oa.  App.  534,  61  S.  B. 
1127.  It  will  be  Been  by  reference  to  that 
case  and  the  antborltles  therein  cited  that 
one  who  takes  a  negotiable  inBtmment  as  a 
pnrchaser  for  valne  (and  in  the  payment  of 
a  pre-eziBting  debt  there  is  a  transfer  for 
▼alne)  from  the  aK)aient  owner  gets  a  good 
title  as  against  the  tme  owner,  nniess  lie 
takes  it  mala  flde;  that  "socb  title  is  not 
defeated  by  the  want  of  such  caation  in  the 
purchase  as  a  careful  and  prudent  man 
woold  exercise  In  the  conduct  of  his  afTalrs, 
or  by  gross  negligence";  that  "mala  fides 
consists  In  notice,  actual  or  constmctiTe,  of 
the  fact  that  the  security  [the  negotiable  in- 
strument], is  not  the  property  of  the  person 
who  offers  it  and  a  privity  with  or  participa- 
tion in  a  fraud  upon  the  tme  owner." 

It  will  be  seen  by  reference  to  the  cases  of 
Matthews  r.  Poythress,  4  6a.  287,  and  Bhaw 
T.  Railroad  Ca,  101  U.  8.  S64,  25  L.  Ed.  892, 
cited  In  Walden  t.  Downing  Co.,  supra,  that 
the  taker  of  the  negotiable  Instrument  is  not 
usually  charged  with  any  duty  of  inquiry  by 
which  he  would  become  chargeable  with  no- 
tice of  those  facts  to  which  such  inquiry 
would  lead.  The  case  of  Matthews  t.  Poy- 
thress, supra,  is  also  dted  as  authority  for 
the  ruling  in  the  case  of  Moye  t.  Waters,  51 
Oa.  IS,  in  which  the  creditor  took  from  the 
husband  a  promissory  note  payable  to  the 
wife  or  bearer.  In  the  light  of  the  generality 
of  the  principle  that  one  may  take  a  nego- 
tiable instrument  freely  from  the  apparent 
true  holder,  there  seems  to  be  no  reason  for 
restricting  it  in  case  the  husband  is  the 
transferror  and  the  wife  the  undisclosed  true 
owner.  Such  cases  seem  to  follow  the  gen- 
eral rules  of  Jurisprudence.  Note  the  open- 
ing statement  In  the  first  division  of  the  opin- 
ion in  the  case  of  Humphrey  v.  Copeland,  54 
Oa.  645.  See,  also,  Oorman  t.  Wood,  68  Oa. 
627.  We  find  no  Georgia  case  to  the  con- 
trary. The  cases  cited  by  counsel  for  the 
defendant  in  error  easily  distinguish  them- 
selves. In  Chappell  v.  Boyd,  61  Oa.  662, 
Bank  y.  Bell,  65  Ga.  528,  Lewis  T.  Howell, 
88  Oa.  428,  26  a  D.  504,  Grant  v.  Miller,  107 
Ga.  804,  88  S.  B.  671,  and  Rogers  v.  McGlure, 
128  Oa.  898,  67  8.  B.  692,  the  husband's  cred- 
itor had  actual  notice  of  the  wife's  title.  In 
laink  T.  Boland,  72  Ga.  49S,  and  Love  v. 
Lamar,  78  Oa.  827,  3  8.  B.  90,  the  husband 
and  his  creditor  were  guilty  of  collusion  and 
fraud  against  her.  In  Ghason  ▼.  Anderson, 
119  Ga.  497,  46  8.  B.  629,  it  is  said  that,  "un- 
less Chason  [the  husband's  creditor]  knew 
the  money  belonged  to  Ferlba  Mason  [the 
wife],  he  had  a  right  to  presume  that  it  was 
Mason  Anderson's  [the  husband's]  and  to  ap- 
ply It  to  his  debt."  In  Hull  v.  Sullivan,  68 
Oa.  189,  some  of  the  statements  of  the  court 
are  very  strong:  "Nothing  but  fraud  commit- 
ted by  Hull  [the  creditor]  or  by  Sullivan  [the 
husband]  with  his  knowledge  would  relieve 
her  [the  wife].  •  •  •  She  was  mistress  of 
the  title,  and  it  was  her  province  to  see  that 
ghe  got  the  use  or  the  fruits  of  the  use.   The 


law  cast  no  duty  In  that  respect  upon  HuU." 
It  is  true  that  In  Humphrey  v.  Copeland. 
supra.  Judge  Bleckley  says:  "If  at  that  time 
he  [the  creditor]  knew  or  had  reasonable 
cause  to  believe  it  was  her  money,  and  it 
was  in  fact  hers,  that  was  enough."  But  in 
the  light  of  the  whole  discussion  in  the  case 
it  is  plain  that  there  was  no  intention  of 
using  the  phrase  "reasonable  cause  to  be- 
lieve" in  any  other  sense  than  as  equivalent 
to  that  constructive  knowledge  which  amounts 
In  substance  to  actual  knowledge,  and  not  as 
the  equivalent  of  the  expression  "with  no- 
tice," which  by  construction  usually  means 
and  includes  all  facts  discoverable  by  reason- 
able Inquiry.  A  fair  example  of  such  con- 
structive knowledge  Is  found  In  the  case  of 
Bank  v.  Bell,  65  Ga.  52&  There  a  note  pay- 
able jointly  to  the  husband  and  wife  or 
bearer  was  placed  in  the  bank  for  collection. 
The  bank  collected  it,  and  placed  its  proceeds 
by  the  husband's  direction  to  the  payment  of 
one  of  his  debts.  The  bank  had  actual 
knowledge  that  the  note  was  given  In  pay- 
ment for  lands  of  the  wife,  and  that  the  note 
was  hers.  It  was  held  that  on  account  of  the 
actual  knowledge  of  the  ownership  of  the 
note  the  bank  had  constructive  knowledge  of 
the  ownership  of  the  proceeds  of  the  note 
which  it  itself  had  collected.  If  we  give  to 
the  expression  "reasonable  cause  to  believe" 
found  in  Judge  Bleckley's  opinion  in  the 
Humphrey  Case,  supra,  the  same  meaning 
it  has  been  given  by  the  Supreme  Court  of 
the  United  States  in  construing  the  national 
bankruptcy  act,  we  shall  see  how  much  it 
la(&s  of  sustaining  the  wife's  action  in  .the 
present  instance.  See  Stucky  t.  Masonic 
Bank,  108  U.  S.  74,  27  L.  Bd.  640,  and  Grant 
V.  National  Bank,  97  U.  8.  80,  24  L.  Ed.  97. 
By  these  cases  It  is  made  plain  that  "rea- 
sonable cause  to  believe"  differs  much  from 
reasonable  cause  to  suspect 

There  is  a  difference  as  to  the  duty  of  in- 
quiry where  the  subject-matter  of  the  trans- 
action Is  a  negotiable  Instrument  offered  in 
the  ordinary  course  of  business  and  where 
the  subject-matter  is  property  of  another 
character.  It  would  seriously  embarrass 
business,  especially  the  business  of  banking, 
if  commercial  paper  could  not  be  taken  with- 
out inquiry  as  to  its  title,  in  the  absence  of 
more  than  a  mere  suvicion.  Take  the  pres- 
ent case,  it  certainly  cannot  be  claimed  that 
the  bank  was  In  any  privity  or  collusion  with 
the  husband  or  any  one  else  to  Induce  the 
wife  to  pay  her  husband's  debt  The  agents 
in  charge  of  the  bank  were  expressly  in- 
structed not  to  allow  her  to  do  so.  A  solvent 
friend  had  guaranteed  that  the  debt  would 
be  paid  on  the  very  day  it  was  paid.  It  was 
perfectly  legal  for  that  friend  to  pay  the 
debt  or  to  furnish  the  husband  with  money 
with  which  to  pay  it  and  even  for  the  wife 
to  agree  to  reimburse  him  If  he  would  so 
furnish  It  See  Hill  v.  Cooley,  112  Ga.  116, 37 
S.  E.  109.  The  husband  came  into  the  bank 
with  the  cashier's  check  of  another  bank 
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payable  to  the  husband  and  Indorsed  by  him, 
and  suggesting  no  connection  of  the  wife 
-with  It,  and  offered  that  check  for  credit  to 
his  deposit  account  and  ultimate  payment  on 
his  note.  Was  It  the  duty  of  the  teller  or  the 
cashier  to  Inquire  of  him:  "Is  this  your 
wife's  money?"  Is  It  in  accordance  with  the 
usage  of  bank  officers  to  Inquire  of  their  cus- 
tomers as  to  their  private  transactions,  as  to 
where  they  get  the  money  or  checks  they  of- 
fer for  deposit  where  they  appear  regular  on 
their  face?  If  such  an  Inquiry  had  been 
made,  Capt  Poe  might  Justly  have  resented 
It  as  an  act  of  impertinence.  If  he  had  re- 
plied merely  according  to  his  knowledge,  and 
not  also  according  to  his  Inferences  and  sus- 
picions, he  would  have  said,  "I  got  it  from 
my  friend  Bowers."  Was  it  the  duty  of  the 
cashier  or  the  teller  before  they  received  the 
check  to  go  to  the  Merchants'  &  Mechanics' 
Bank  and  ask:  "Where  did  Capt.  Poe  get 
that  check?  Whose  money  Is  it?"  The  of- 
ficials of  that  bank  would  properly  have  re- 
plied: "We  do  not  recognize  your  right  to 
ask  any  such  questions.  Banks  do  not  make 
a  practice  of  divulging  the  private  business 
affairs  of  their  customers  transacted  through 
them."  The  bank  may  have  suspected  that 
somehow  or  in  some  way  Mrs.  Poe  liad  assist- 
ed in  procuring  the  check  that  Capt  Poe  bad 
presented;  but  her  mere  assistance  In  pro- 
curing the  money  would  not  have  prevented 
the  bank  from  legally  accepting  It  It  Is 
«hown  by  the  cases  cited  In  the  first  division 
of  this  opinion  that  there  are  several  ways 
In  which  she  might  legally  have  enabled  him 
to  get  the  money  with  which  to  pay  the 
bank's  debt  Therefore,  even  conceding  that 
the  cashier's  check  was  really  Mrs.  Poe's,  it 
seems  too  plain  to  us  that.  In  the  llgbt  of  the 
presumptions  the  bank  was  authorized  to  In- 
dulge, she  did  not  carry  the  burden  resting 
on  her  of  showing  that  the  officers  of  the 
bank  at  the  time  they  took  the  check  from 
Capt.  Poe  knew  it  was  hers,  or  that  they 
had  reasonable  cause  to  beHeve  (not  merely 
suspect)  that  which  It  was  necessary  the 
bank  should  have  had  reasonable  cause  to 
believe  In  order  to  allow  her  to  recover, 
namely,  that  the  check  was  not  Capt  Poe's; 
that  it  was  not  Bower's;  that  It  was  still 
hers;  that  she  had  not  given  it  to  Capt  Poe. 
This  view  of  the  case  disposes  of  It  with- 
out reference  to  many  other  questions  pre- 
sented. Indeed,  we  are  stroni^ly  Impressed 
with  the  view  that  the  cbedc  was  not  her 
property  at  all  in  legal  contemplation,  that 
legally  tested  the  transaction  necessarily 
shows  that  Bowers  furnished  the  money  at 
her  Instance,  and  that  she  had  no  title  legal 
or  equitable  to  the  check;  but  we  have  not 
developed  that  proposition  tor  what  we  have 
said  above  seems  to  make  a  final  determina- 
tion of  the  matter.  Her  case  necessarily 
rested  solely  npon  the  proposition  that  the 


bank  received  a  commercial  paper  belonging 
to  her  under  such  drcnmstances  that  she 
could  recover  Its  value  in  an  action  for  mon- 
ey had  and  received.  Her  rij^t  to  recover 
could  not  be  baaed  an  the  other  proposition, 
and  the  two  proposltionB  are  ■emettmes  con- 
fused, that  the  tranaactl<Hi  amonnted  to  a 
sale  of  her  separate  estate  made  to  a  cred- 
itor of  her  husband  In  extinguishment  of  his 
debt  in  violation  of  section  2488,  Civ.  Code 
1885;  for,  altbongh  money  delivered  by  the 
wife  to  the  creditor  has  been  held  to  be  with- 
in the  spirit  and  scope  of  this  provision,  the 
sale  actual  or  implied  which  is  an  essential 
element  Is  a  form  of  contract  and  every  con- 
tract requires  mutuality  of  consent  and  it  U 
plain  that  even  though  she  may  have  in- 
tended to  transfer  or  sell  this  money  or  com- 
mercial paper  to  the  bank  in  payment  of  her 
husband's  debt  It  was  never  the  bank's  in- 
tention to  deal  with  her  In  the  transaction 
by  receiving  it  from  her.  Gf.  Cason  v.  Heath, 
86  6a.  439,  12  S.  E.  678.  A  close  comparison 
of  the  facts  of  this  case  with  those  of  Wal- 
den  V.  Downing  Co.,  snpra,  will  show  that 
the  principles  announced  in  that  case  control 
the  one  at  bar. 
Judgment  reversed. 


McDONAIiD  V.  PBARRB  BRO&  &  CO. 

(No.  1,187.) 

((>>art  of  Appeals  of  Georgia.    Nov.  10,  IQOS.) 

1.  Pbincipai,  and  Agknt  (H  99.  103*)— Ap- 
parent Atjthobitt— Saum  Aokntb— iNstm- 
ANCK  OF  Goods. 

A  principal  ia  bound  by  the  acts  of  his 
agent  within  the  scope  of  the  agenf  a  apparent 
authority.  Authority  to  do  an  act  clothes  the 
agent  with  apparent  anthority  to  do  those  things 
usual  and  necessary  for  the  accomplishment  of 
the  act  authorized. 

(a)  Where  it  is  a  custom  of  wholesaleis  to  ef- 
fect insurance  on  goods  shipped  by  them  when 
requested  or  instructed  so  to  do  by  their  cus- 
tomers, an  ordinary  dmmmer  or  commercial 
traveler,  who  by  the  terms  of  his  employment 
is  authorized  to  receive  and  transmit  orders, 
but  not  to  close  contracts,  has  apparent  an- 
thority to  receive  and  transmit  instructions  as 
to  effecting  insurance  on  goods  ordered  through 
him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  {{  254-261;  Dec  Dig.  SS 
m,  103.*] 

2.  Sales  (S  201*)— Cabbtebs— Agent  of  Con- 

BIONEE— DEUVEBT  —  COXPUANCX   WITH   IS- 
STBUCnONS. 

Before  delivery  to  the  carrier  will  convert 
the  carrier  into  the  agent  of  the  consignee,  the 
delivery  must  be  made  in  the  manner  specified 
and  in  accordance  with  the  instmctioiu  of  the 
consignee. 

(a)  Where  a  merchant  orders  goods  shipped 
by  sea  insured,  and  the  goods  are  shipped  by  sea 
uninsured,  the  carrier  receiving  the  goods  is  not 
the  agent  of  the  consignee,  especially  where 
it  is  a  custom  of  the  trade  for  goods  to  be 
8hiiq>ed  insured  when  instructions  are  given  to 
that  effect. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  M  378,  635;    Dec.  Wg.  f  201.»] 
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3.  Satkb  ({  201*>— Tkansfxb  or  Title  — De- 
uvEBT  TO  Cabbikb— Buteb's  Instbuctiors 

— NONOOKFLlANCi:— BUYEB'S  LIABILITY. 

Where  goods  are  ordei]ed  shipped  by  sea  in- 
sured, and  they  are  shipped  by  sea  uninsured, 
and  are  lost,  the  loss  most  be  borne  by  the 
consignor,  unless  he  can  recorer  from  the 
•carrier. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  378,  535;    Dec,  D^Tl  201.*] 

(SyUabus  by  the  Court) 

Elrror  from  Superior  Court,  Liberty  Coun- 
ty;  P.  £.  Seabrook,  Judge. 

Action  by  Pearre  Broa  &  Co.  against  0. 
J.  McDonald.  Judgment  for  plalntlfts,  and 
defendant  brings  error.    Reversed. 

The  plalntUFs  are  members  of  a  firm  en- 
gaged In  the  business  of  selling  goods  at 
wholesale  at  Baltimore,  Md.  The  defend- 
ant is  a  retail  merchant  living  at  Johnson 
Station,  in  this  state.  The  plalntUfs'  AgeuA, 
an  ordinary  drummer,  with  authority  only  to 
solicit  orders  and  transmit  them  to  his  prin- 
cipal, and  without  any  authority  to  make  a 
binding  contract,  took  the  defendant's  order 
for  a  certain  lot  of  merchandise.  The  goods 
were  to  be  shipped  by  steamer  from  Balti- 
more to  Savannah.  They  were  shipped  on 
the  steamer  I^awrence,  and  were  supposedly 
lost  at  sea.  At  least,  there  is  no  proof  that 
the  goods  were  ever  delivered  to  the  defend- 
ant The  plaintiffs  sued  the  defendant  for 
the  purchase  price  of  the  goods.  He  defend- 
ed on  the  ground  that  he  instructed  the 
plaintiffs'  agent  to  have  the  goods  insured, 
and  that  the  goods  were  shipped  uninsured. 
Tlie  trial  judge  held  as  a  matter  of  law  that 
tbls  did  not  make  out  a  defense,  and  direct- 
ed a  verdict  for  the  plaintiffs.  The  defend- 
ant himself  and  two  other  witnesses  offered 
to  testify  that  the  agent  was  instructed  to 
have  the  goods  insured.  The  plaintiffs  tes- 
tified that,  when  the  order  was  received  by 
them.  It  said  nothing  about  insurance,  and  so 
they  shipped  the  goods  uninsured.  The  plain- 
tiffs, however,  .i~  to  their  custom  in  the 
matter  of  having  goods  insured,  testified  as 
follows:  "We  have  had  marine  Insurance 
taken  out  on  goods  for  customers  when  it 
was  requested  by  the  customer.  We  have 
done  this  only  upon  personal  request  by 
them,  or  by  letter  and  at  their  expense.  It 
Is  our  custom,  when  any  of  our  customers  re- 
quest It,  to  have  goods  insured  and  charge 
them  with  the  premium.  It  is  a  custom  of 
trade,  with  wholesale  dealers,  to  insure  the 
goods  ordered  from  them  and  shipped  by 
hoat,  whan  such  customers  so  direct.  If  Mr. 
McDonald  had  directed  that  goods  be  insur- 
ed, and  we  had  had  knowledge  of  such  direc- 
tion, we  would  have  Insured  the  goods  and 
charged  Mr.  McDonald  with  the  premium; 
but  inasmuch  as  no  such  directions  were  re- 
eeived  by  us  from  him,  or  through  any  oth- 
er channel,  we  did  not  put  him  to  this  ad- 
ditional expense  without  his  assent  and  au- 
thority."   Tbe  drummer  was  not  produced 


as  a  witness.  It  seems,  however,  that  in  cer- 
tain Instances  the  orders  which  were  sent  in 
by  the  traveling  salesmen  of  the  plaintiffs 
contained  instructions  as  to  insurance.  The 
plaintiffs'  shipping  clerk  testified  that  the 
goods  were  not  insured,  "as  the  order  did 
not  call  for  insurance,  and  we  never  insure 
unless  so  directed." 

Donald  Fxaser,  for  plaintiff  in  error. 
Stubbs  &  Chapman,  for  defendants  in  error. 

POWELL,  J.  1.  The  controlling  question 
in  this  case  is  one  of  agency.  Was  the  agent 
authorized  to  receive  on  behalf  of  his  prin- 
cipal instructions  as  to  having  Insurance  ef- 
fected on  the  goods?  If  so,  of  course,  the 
plalntifrs  are  bound  by  those  Instructions 
Just  as  If  they  had  had  personal  knowledge 
thereof.  The  undisputed  evidence  shows 
that  the  agent  was  an  ordinary  drummer  or 
4X>mmercial  traveler,  with  authority  only 
to  solicit  and  transmit  orders  for  goods,  and 
with  no  authority  to  make  any  contract  bind- 
ing on  bis  principals.  Express  authority  to 
do  an  act  includes  as  Incidental  thereto  au- 
thority to  do  those  things  which  are  usual 
or  necessary  to  accomplish  effectually  the 
act  expressly  authorized.  Civ.  Code  1895, 
S  3023  et  seq. ;  Huffcut  on  Agency,  137.  "A 
traveling  salesman,  like  other  agents,  has 
implied  authority  to  do  all  acts  or  make  all 
contracts  that  are  reasonably  necessary  and 
proper,  or  usually  done  or  made  by  other 
agents  in  the  same  or  similar  line  of  busi- 
ness." 1  Clark  and  Skyles  on  the  Law  of 
Agency,  t  — .  It  would  seem,  therefore,  to 
follow  that  an  agent  with  the  authority  to 
solicit  and  transmit  orders  for  goods  would 
have  authority  to  receive  and  transmit  there- 
with Instructions  as  to  the  time  and  manner 
of  shipping  the  goods.  Suppose  the  purchas- 
er In  this  very  case  had  Instructed  the  drum- 
mer to  ship  the  goods  by  land,  and  In  trans- 
mitting the  order  the  drummer  had  said  noth- 
ing as  to  the  route,  and  the  goods  had  been 
shipped  by  steamer  and  had  been  lost;  or 
that  he  had  directed  shipment  by  freight  and 
shipment  had  been  made  by  express,  or  that 
he  had  directed  shipment  at  a  certain  time 
and  the  agent  had  not  transmitted  the  in- 
structions as  to  tbe  time  of  shipment  and  the 
seller  bad  shipped  at  another  time ;  could  it 
be  plausibly  contended  that  the  agent  ex- 
ceeded his  authority  In  receiving  the  instruc- 
tions as  to  the  manner,  method,  and  time  of 
shipment,  and  that,  therefore,  the  seller  was 
not  bound  thereby?  It  could  hardly  be  said 
that  the  agent  had  authority  to  take  orders 
for  goods,  but  had  no  authority  to  take  in- 
structions as  to  the  time  and  manner  of  ship- 
ment Authority  to  do  the  one  Includes  au- 
thority to  do  the  other.  We  fail  to  see  any 
material  difference  between  the  time  of  ship- 
ment or  the  route,  and  the  matter  of  having 
the  goods  insured.     Instructions  as  to  the 


«For  oUier  euei  ms  wune  toplo  and  McUon  NITMBBR  in  D«c.  ft  Am.  Diss.  ItOZ  to  dats,  *  Ewortsr  Iniezea 


Digitized  by 


Google 


832 


02  SOUTHEASTERN  REPOBTEB. 


(Oa. 


time  and  route  of  shipment  are  no  more  Im- 
portant nor  do  they  go  any  more  to  the  root 
of  the  transaction  than  InstnictioilB  as  to 
effecting  Insurance.  Certainly,  where  the  evi- 
dence shows  a  custom  on  the  part  of  the  sell- 
er to  Insure  when  directed  or  requested  so  to 
do  by  the  purchaser,  it  would  be  unreason- 
able to  say  that  the  purchaser  must  give  his 
order  to  the  agent,  and  then  adopt  some  other 
method  of  communicating  his  Instructions  or 
his  wishes  as  to  having  Insurance  effected 
on  the  shipment.  Indeed,  It  seems  that  the 
usual  way  for  the  purchaser's  Instructions 
to  be  communicated  as  to  this  very  matter  is 
through  the  drummer;  for  the  plaintiffs' 
own  shipping  clerk  testified  that  he  did  not 
have  Insurance  effected  on  the  goods  because 
the  order  did  not  so  specify.  The  instruc- 
tions given  to  the  drummer  are  Just  as  ef- 
fectual to  bind  his  prlncii>alB  as  If  he  had 
transmitted  such  Instructions.  The  famUiar 
rule  that  an  agent  with  authority  only  to 
solicit  orders  has  no  Implied  authority  to  sell 
and  collect  (1  Am.  &  Eng.  Enc.  of  Law  [2d 
Ed.]  1010)  has  no  application  here.  The  de- 
fendant's case  does  not  rest  on  the  proposi- 
tion that  the  agent  had  authority  to  make  a 
contract  of  Insurance  on  the  goods,  but  on 
the  proposition  that  he  bad  authority  to 
transmit  Instructions  as  to  having  Insurance 
effected  on  them.  He  was  not  acting  as  the 
agent  of  the  purchaser  so  far  as  these  In- 
structions were  concerned.  The  only  offer 
made  by  the  purchaser  was  to  take  goods  on 
condition  that  they  be  insured.  The  condi- 
tion was  a  part  of  the  offer,  and  the  seller 


could  not  accept  the  offer  without  complying 
with  the  conditions  annexed  to  it.  There 
was  no  complete  contract  until  the  seller  ac- 
cepted the  offer  ti^ansmitted  by  the  drum- 
mer ;  and  the  offer  could  be  accepted  only  as 
it  was  given.  Howell  v.  Maine,  127  Oa.  674, 
66  S.  E.  771 ;  Civ.  Code  1895,  (  3645. 

2.  The  remaining  question  in  the  case  la 
whether  the  plaintiffs'  failure  to  effect  In- 
surance on  the  goods  as  instructed  throws 
the  loss  on  them.  In  order  to  convert  the 
carrier  into  the  agent  of  the  consignee,  the 
goods  must  be  delivered  to  the  carrier  In  the 
manner  specified  by  the  consignee.  1  Mech- 
em  on  Sales,  {  746  et  seq. ;  Burdick  on  Sales 
(2d  S».)  {  275.  If  there  Is  a  material  varia- 
tion as  to  route,  time,  place,  or  manner  of 
delivery  to  the  carrier,  the  consignee  is  not 
bound  thereby,  and  the  carrier  is  the  agent 
of  the  consider.  Graves  v.  Legg,  9  Exch. 
709;  Wheelhouse  v.  Parr,  141  Mass.  693,  6 
N.  H.  787;  Coming  v.  Colt,  6  Wend.  (N.  Y.) 
253;  Jones  v.  Schneider,  22  Minn.  279; 
Woodruff  V.  Moyes,  16  Conn.  835 ;  Erwln  ▼." 
Harris,  87  Oa.  883,  13  S.  E.  513.  When, 
therefore,  the  purchaser  orders  the  goods 
shipped  insured,  and  they  are  delivered  to 
the  carrier  uninsured,  and  are  lost  In  tran- 
sit, the  loss  must  be  borne  by  the  seller,  un- 
less he  can  recover  from  the  carrier.  New 
lork  Tartar  Co.  v.  French,  164  Pa.  St  273,  26 
Aa  425;  Burdick  on  Sales  (2d  Bd.)  |  280; 
1  Mechem  on  Sales,  {  749.  The  judge  erred 
In  holding  that  the  defense  Is  legally  insuffi- 
cient 

Judgment  reversed. 
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MARTIN  ▼.  WESTERN  UNION  TEI/B>- 
GRAPH  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
190&) 

1.  Telkobaphb  and  TxLXPHOms  ({  65*)— 
Messages  —  Nohdeutkkt  —  Pleadirqb  — 
evidkrcb. 

Where  a  complaint  for  nondelivery  of  a 
telesram,  announcing  the  death  of  plaintiffs 
husband,  alleged  that  the  body  had  been  de- 
livered for  dissection  because  of  defendant's 
failure  to  deliver  the  telegram,  and  no  motion 
-was  made  to  strike  such  allegation,  the  admis- 
sion of  evidence  that,  on  plaintiff  obtaining  pos- 
session of  the  body,  it  was  in  such  a  condition 
that  she  was  denied  the  privilege  of  seeing  it 
was  not  error. 

[EMI.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  t  66.*] 

2.  Afpbai.  akd  Ebbob  (|  1088*)— Admission 

OF  EVIDKHCB— PbEJUDIOK. 

Where  the  body  of  plaintiff's  hnsband  was 
tamed  over  to  the  Tennessee  Anatomical  Board, 
under  state  law,  because  of  defendant's  delay 
in  delivering  to  plaintm  a  telegram  announcing 
her  husband's  death,  evidence,  in  an  action  for 
damages  for  the  delay,  that  many  bodies  were 
turned  over  to  the  board  was  favorable  to  de- 
fendant, as  showing  that  no  particular  indig- 
nity was  offered  to  the  body,  Dut  that  it  was- 
disposed  of  in  accordance  wiui  the  general  prac- 
tice required  by  statute. 

[Ed.  Note. — ^Tor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4054;  Dec.  Dig.  {  1038.*] 

5.  Customs  and  Usaqks  (|  19*)— Etiokncb— 
Krowlidoe. 

EMdence  of  defendant  telegraph  company's 
custom  in  delivering  msasa^,  on  ascertaining 
that  an  addressee  lives  outside  the  free-delivery 
limits,  was  properly  excluded,  in  the  absence 
of  evidence  that  the  addressee  had  actual  knowl- 
edge of  the  custom,  or  proof  that  the  custom 
was  so  notorious,  general,  and  well  establidied 
that  knowledge  would  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  IS  43,  44;   Dec.  Dig.  t  19-*] 

4.  Evidence  (J  471*)— Opinion. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message  announcing  the 
death  of  plaintiff's  husband,  plaintiCCs  evidence 
that  her  husband  was  well  known  in  G.,  whith- 
er the  message  was  sent,  was  not  objectionable 
as  an  ezpreasion  of  opinion. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Dec.  Dig.  I  471.*] 

6.  Tbial  (I  62*)— BEOEFnoR  or  Etiokncb— 
Rebttttal. 

Where,  in  an  action  for  nondelivery  of  a 
telegram  announcing  the  death  of  plaintiff's 
husband,  resulting  in  plaintiff's  not  being  per- 
mitted to  see  her  hns^uid's  body  before  inter- 
ment, defendant  offered  a  letter  iTom  the  super- 
intendent of  the  hospital  where  the  husband 
died,  stating  that  be  died  from  the  excessive  use 
of  lianor  and  morphine,  plaintiff  was  entitled  to 
testily  in  rebuttal  that  her  husband  was  not 
addicted  to  the  use  of  whi^^y  and  morphine. 

[Bid.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  t  62.*] 

6.   TELEOBAPBS     and     TBI.KPH0NI8     (|     66*)— 

Messages— NoNDELiv  EST— Nbouobnce— Ev- 
idence. 

Where,  in  an  action  for  nondelivery  of  a 
telegram  addressed  to  plaintiff,  defendant  offei^ 
ed  evidence  of  inquiries  made  for  plaintiff's  ad- 
dress at  the  post  office  of  the  town  where  the 
message  was  received,  evidence  of  a  mail  car- 
rier that  he  knew  where  plaintiff  lived  was  ad- 


missible to  show  that,  if  a  still  greater  dili- 
gence of  Inquiry  had  been  used,  ner  address 
would  hare  been  discovered. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Teleidiones,  Dec.  Dig.  >  66.*] 

7.  Teuobaphs  and  Telephones  (|  87*)— 
Messages— N0NDELIVEBY—NBQI.10KNCE. 

Where  the  addressee  of  a  telegram  lived  In 
a  suburb  of  the  city  to  which  the  message  was 
addressed,  but  her  residence  was  plainly  disclos- 
ed by  the  city  directory,  the  telegraph  com- 
pany, in  failing  to  ascertain  such  address  and 
take  proper  steps  to  deliver  the  message,  was 
negligent 

[Bid.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  82;  Dec.  Dig.  t 
37.*] 

8.  Telsobaphs  and  Telephones  jS  37*)— 
Messages— NoNDELivEBT  —  Fbee-Delivest 
LiMiTa— DuTT  OF  Teleobaph  Company. 

Where  a  message  contract  provided  that 
it  wonld  be  delivered  free  within  the  establish- 
ed delivery  limits,  bat  for  delivery  at  a  greater 
distance  a  special  charge  would  be  made,  it 
meant  that,  if  the  addressee  lived  beyond  the 
free-delivery  limits,  and  within  a  reasonable  dis- 
tance, the  telegraph  company  would  deliver 
the  message  on  payment  of  an  extra  charge, 
and  was  therefore  Uable  for  injuries  sustained 
by  its  failure  to  deliver  a  death  meaaafe  to 
plaintiff,  who  lived  in  a  suburb  of  the  citr  to 
which  the  message  was  directed,  about  tuiee 
miles  from  defendant  telegraph  office;  defend- 
ant having  made  no  demand  for  extra  charges, 
and  given  no  opportunity  for  the  sender  to  pay 
or  guarantee  the  same. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  IMg.  {  32;  Dec.  Dig.  | 
87.*] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Greenville  County;  D.  E.  Hydrlck,  Judge. 

Action  by  Mary  O.  Martin  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintlfr,  and  defendant  appeals. 
Affirmed. 

John  Gary  Evans  and  Jos.  A.  McCnllongh, 
for  appellant  Haynsworth,  Patterson  &  Bly- 
the  and  J.  P.  Casey,  for  respondent 


WOODS,  J.  The  plaintiff,  Mrs.  Mary  0. 
Martin,  recovered  a  verdict  of  $500  for  men- 
tal anguish  dne  to  the  defendant's  delay  in 
delivering  the  following  telegram:  "Nash- 
ville, Tens.  17.  Mrs.  J.  Hamilton  Martin, 
Greenville,  S.  C:  Tonr  husband  died  In 
Nashville  City  Hospital  to  night  Wire  me 
what  to  do  with  the  body.  O.  H.  Goodlet" 
These  were  the  uncontested  facts  appearing 
from  tiie  evidence :  The  message  was  sent 
from  Nashville,  Tens.,  on  October  17,  1905, 
and  not  delivered  until  called  for  at  the 
Greenville  office  on  25th  October.  In  conse- 
quence of  this  delay  Mrs.  Martin  was  not  ap- 
prised of  her  husband's  death  until  the  re- 
ceipt of  a  letter  on  25th  October.  In  the 
meantime  the  authorities  of  the  hospital 
where  Martin  died,  having  received  no  In- 
structions from  relatives  as  to  the  disposi- 
tion of  his  body,  turned  It  over  to. the  State 
Anatomical  Board,  as  required  by  the  laws 
of  Tennessee.  The  plaintlfr  immediately,  on 
receiving  Information  of  her  husband's  death. 


•For  other  cases  sea  same  topic  snd  section  NVMBBR  In  Dec.  *  Am.  Digs.  1M7  to  date,  ft  Reporter  Indues 
62  S.B.-53 
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had  tbe  body  sent  to  GreenvlUe,  bat  It  was 
fonnd  on  arrival  to  be  In  such  a  ghastly 
condition  that  she  was  denied  tbe  privilege 
of  seeing  It.  The  plalntUTs  residence  was 
not  In  the  dty  of  GreenvlUe,  bnt  in  Monoghan, 
a  snburb  about  three  miles  from  the  de- 
fendant's office.  Tlie  defendant's  agent  made 
considerable  Inquiry  in  the  effort  to  find  Mrs. 
Martin  and  deliver  the  telegram,  and,  being 
unsuccessful,  by  service  messages  attempted 
to  get  a  more  definite  address  from  the  send- 
er. The  defendant's  free-delivery  limit  was 
one  mile  in  every  direction  from  the  county 
courthouse,  but  the  defendant  often  delivered 
messages  in  the  suburb  of  Monoghan  where 
plaintiff  lived.  The  defendant's  agent  had  in 
the  office  a  directory  which  gave  the  name 
and  street  address  of  Mrs.  Martin  and  her 
husband;  the  name  of  the  husband  in  the 
directory  being  given  as  Jacob  H.  Martin, 
and  the  wife's  as  Mary  C.  Martin.  The  tele- 
gram was  addressed  to  Mrs.  J.  Hamilton 
Martin.  Defendant's  manager,  Brenlcke,  was 
uncertain  whether  he  looked  in  the  directory 
to  find  the  name  and  place  of  residence.  He 
thought  one  of  the  clerks  had  examined  tbe 
directory,  but  was  not  Bure.  A  motion  for 
nonsuit  was  granted  as  to  the  cause  of  ac- 
tion based  on  willfulness,  but  refused  as  to 
the  issue  of  negligence. 

Exceptions  1,  2,  8,  and  4  raise  tbe  point 
that  evidence  should  not  have  been  admitted 
of  the  condition  of  tbe  body,  as  the  defemd- 
ant  had  no  notice  that  nondelivery  of  the 
telegram  would  result  in  its  being  turned 
over  to  an  anatomical  board  at  Nashville. 
The  complaint  alleged  tbe  body  was  so  treat- 
ed because  of  a  failure  to  deliver  the  tele- 
gram, and  no  motion  was  made  to  strike  out 
the  allegation.  It  was  therefore  not  rever- 
sible error  to  admit  the  testimony.  Mllhous 
V.  Ry.  Co.,  72  S.  O.  442,  62  S.  E.  41,  110  Am. 
St  Rep.  620;  Mauldln  v.  Ry.  Co.,  73  S.  O.  9, 
52  S.  B.  677;  Harbert  v.  By.  Co.,  78  S.  C. 
637,  69  S.  E.  644.  If  the  testimony  that  many 
bodies  were  turned  over  to  the  Anatomical 
Board  had  any  effect  on  tbe  issue,  It  tvas 
favorable  to  the  defendant,  because  it  show- 
ed there  was  no  peculiar  Indignity  offered 
to  the  body  of  Martin,  but  only  a  disposition 
of  It  In  accordance  with  a  general  practice 
required  by  the  statute  of  Tennessee. 

There  was  no  error  in  excluding  evidence  of 
the  defendant's  custom  or  practice  when  it 
ascertained  that  an  addressee  lived  outside 
of  the  free-delivery  limits,  on  the  ground 
that  the  custom  cannot  avail  unless  it  is  with 
tbe  knowledge  of  tbe  parties  to  be  affected. 
The  rule  Is  that  such  knowledge  must  be 
shown,  either  by  evidence  of  personal  knowl- 
edge, or  by  evidence  that  the  custom  is  so 
notorious,  general,  and  well  established  that 
knowledge  of  It  will  be  presumed.  Heyward 
V.  Searson,  1  Speers,  249 ;  29  Am.  &  Eng.  Enc. 
301. 

The  statement  of  the  plaintiff  that  her  hus- 
band was  well  known  In  Greenville,  and  sold 
medicines  to  druggists  there,  was  not  objec- 


tionable as  an  expression  of  opinion,  for  the 
testimony  was  as  to  facts,  not  opinions. 

The  defendant  Introduced  a  letter  from  tbe 
hospital  superintendent,  stating  that  Martin 
had  died  from  the  excessive  use  of  liquor 
and  morphine.  This  statement.  If  true,  tend- 
ed to  show  the  wife's  respect  for  her  hus- 
band, and  her  grief  at  being  deprived  of  the 
privilege  of  treating  his  body  with  tender 
consideration,  was  less  than  she  alleged  it 
to  be  and  therefore  her  testimony  in  reply 
that  be  was  not  addicted  to  the  use  of  whisky 
and  morphine  was  competent 

It  is  next  contended  that  the  evldoice  of 
tbe  mail  carrier  Huff  that  be  knew  where 
plaintiff  lived  should  have  been  excluded. 
The  defendant  offered  evidence  of  Inquiries 
made  for  plaintiff's  address  at  the  post  office. 
This  evidence  of  the  mail  carrier  was  compe- 
tent as  tending  to  show  that  if  still  greater 
diligence  bad  been  used  by  Inquiring  of 
him,  the  address  would  have  been  discovered. 
But  the  admission  or  rejection  of  all  testi- 
mony of  this  kind  Is  quite  immaterial  be- 
cause, if  It  be  once  conceded  that  although  the 
plaintiff  lived  without  the  free-delivery  lim- 
its of  the  defendant  company,  yet  the  Issue 
of  diligence  in  ascertaining  her  address  is 
involved,  then  it  will  hardly  be  contended 
It  was  not  negligence  to  fall  to  discover  the 
plaintiff's  address  in  the  city  directory,  where 
it  was  plainly  set  down.  Indeed  the  evi- 
dence was  by  no  means  clear  that  the  direc- 
tory on  whldi  the  manager  usually  depended 
was  referred  to  at  alL 

This  brings  up  the  main  question  of  the  ap- 
peal, made  by  the  exceptions  to  the  charge, 
and  to  the  refusal  to  grant  a  nonsuit  as  to 
the  cause  of  action  for  negligence,  namely, 
whether  the  defendant  was  required  to  exer- 
cise any  care  at  all  to  ascertain  the  residence 
or  place  of  business  of  an  addressee  of  a 
telegram,  when  such  residence  or  place  of 
business  Is  without  its  free-delivery  limits, 
but  within  a  reasonable  distance  from  the 
limits.  Tbe  defendant  had  printed  on  the 
message  form  used  for  this  telegram  the  fol- 
lowing undertaking  on  its  part:  "Messages 
will  be  delivered  free  within  the  established 
free-delivery  limits  of  the  terminal  office. 
For  delivery  at  a  greater  distance,  a  special 
charge  will  be  made  to  cover  the  cost  of  such 
delivery."  The  meaning  clearly  was  that  K 
it  turned  out  tbe  addressee  lived  beyond  the 
free-delivery  limit  and  within  a  reasonable 
distance,  tbe  telegraph  company  would  nev- 
ertheless undertake  to  deliver  the  message 
on  payment  of  tbe  extra  charge.  It  has  been 
held  that  if  from  lack  of  knowledge  or  other 
cause  the  company  failed  to  exact  in  advance 
the  extra  charge  for  delivery  outside  tbe  free 
delivery  limits,  it  must  upon  ascertaining 
the  fact  of  residence  beyond  such  limits,  give 
an  opportunity  to  pay  the  extra  charge. 
Campbell  v.  Tel.  Co.,  74  S.  C.  300,  54  S.  E. 
671 ;  Lyles  v.  Tel.  Co.,  77  S.  a  174,  57  S.  E. 
726,  12  li.  R.  A.  (N.  S.)  534.  By  the  stipula- 
tion above  quoted  tbe  company  contracts  not 
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only  with  Tefeience  to  the  free-delivery  lim- 
its, bnt  also  with  respect  to  a  reasonable  dis- 
tance beyond.  The  duty  to  nse  dne  dUlgenoe 
to  perform  Its  contract  with  reference  to 
delivery  within  a  reasonable  distance  beyond 
free-dellveiy  limits  Is  as  definite  and  clear 
as  the  duty  to  use  due  diligence  to  perform 
its  contract  within  the  limits.  The  duty  In 
the  latter  case  is  to  ascertain  the  residence 
or  place  of  business  and  promptly  deliver  the 
telegram;  in  the  former  to  ascertain  the 
residence  or  place  of  business,  If  within  a 
reasonable  distance  beyond  the  limits,  and 
ask  for  the  extra  compensation  for  delivery. 

This  case  illustrates  the  reasonableness  of 
our  construction  of  the  stipulations  placed 
by  the  defendant  in  Its  contract,  and  the  Jus- 
tice ot  the  rule  of  duty  which  we  think  grows 
out  of  the  contract  The  plalntiflF  lived  In 
the  suburb  Monogban  Mills,  not  only  within 
a  reasonable  distance  beyond  the  free-dellv- 
«r7  limits,  but  where  the  defendant  had  often 
delivered  telegrams.  Her  name,  as  well  as 
her  husband's,  was  In  the  directory  of  the 
city  of  Greenville,  and  no  intelligent  person 
on  examining  the  directory  could  fall  to  dls- 
-cover  her  name  and  place  of  residence,  ex- 
cept through  negligence.  The  directory 
seems  to  have  been  the  first  reliance  of  the 
defendant's  agent  for  ascertaining  the  resi- 
dence or  place  of  addresse*BS  of  telegrams, 
and  yet  the  examination  of  the  directory  was 
so  carelessly  made  that  this  Important  tele- 
gram remained  undelivered.  There  was  cer- 
tainly evidence  to  go  to  the  Jury  on  the  Issue 
of  negligence,  and  the  following  Instruction 
of  the  circuit  Judge  was  a  correct  statement 
of  the  law:  "It  Is,  however,  the  duty  of  a 
telegraph  company,  when  a  telegram  Is  re- 
ceived, to  exercise  reasonable  care  and  dili- 
gence to  ascertain  the  residence  of  the  ad- 
dressee or  person  to  whom  it  Is  sent,  and,  if 
he  resides  within  its  free-delivery  limits,  to 
deliver  It  free  of  charge,  for  that  Is  what  It 
agrees  to  do;  and,  if  such  person  lives  beyond 
Its  free-delivery  limits,  the  company  should 
«lther  deliver  It,  If  within  a  reasonable  dis- 
tance from  Its  oflSce,  and  take  the  risk  of 
helng  able  to  collect  the  extra  charge  for  de- 
livery beyond  the  limits,  or  notify  the  sender 
of  the  message,  by  what  Is  called  a  service 
message,  that  the  addressee  lives  beyond  its 
free-delivery  limits,  and  require  either  pay- 
ment or  guaranty  of  payment,  as  it  may 
choose,  of  the  extra  cost  or  expense  of  de- 
livery beyond  such  limits." 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


HUTTO  V.  SEABOARD  AlB  LINE  RT. 

'{Supreme  Court  of  South  Carolina.     Nov.  20, 
1908.) 

1.  Rahaoads  (S  472*)— FiBEa— AcrnoNB— Na- 

TUBB  AND  FOBU  OF  RemEDT. 

A  complaint  alleging  that  a  locomotive  was 
so  negligently  operated  that  it  emitted  sparks 


which  let  fire  to  a  cotton  seed  house  adjacent  to 
the  railroad,  and  that  the  fire  was  communicated 
therefrom  to  the  cotton  seed  honse  used  by 
plaintiff,  stated  an  action  at  common  law  for 
ne^dlgence,  and  not  under  Civ.  Code  1902,  i 
2135,  making  a  railroad  liable  for  damages  by 
fire  communicated  by  its  engines  or  originating 
on  its  right  of  way,  except  where  the  property 
damaged  shall  have  been  placed  on  its  right  of 
way  nnlawfully  or  without  its  consent. 

[Ed.  Note.— for  other  cases,  see  Railroads, 
Dec.  Dig.  {  472.*] 

2.  Rahaoads  ((  482*)— FiBXs— AcrnoNB— Bvi-  . 

DBNOB— SUFriOIEROT. 

Evidence,  in  an  action  against  a  railroad 
company  for  the  destruction  by  fire  of  cotton 
seed  stored  in  a  cotton  seed  house  on  its  right 
of  way,  that  the  cotton  seed  was  in  the  house 
with  the  acquiescence  of  the  railroad  company 
and  was  awaiting  a  car  for  shipment,  which  the 
owner  bad  requested  and  for  which  he  had  made 
a  guarantee  deposit,  and  that  previous  shipments 
from  such  bouse  had  been  made  by  the  owner 
over  the  railroad  company's  line,  authorized  a 
finding  that  the  cotton  seed  was  upon  the  right 
of  way  with  the  railroad  company^  consent,  so 
as  not  to  fall  within  the  exception  to  Civ.  Code 
190^  I  2185,  making  a  railroad  company  liable 
for  damages  by  fire  communicated  by  its  engines 
or  originating  on  its  right  of  way,  except  where 
the  property  shall  have  been  placed  on  its  right 
of  way  unlawfully  or  without  its  consent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  482.*] 

a  Railsoads  (f  478»)— FiBEa-AcmoMS— Db- 

TKSBSB. 

A  person  who  stored  cotton  seed  in  a  honse 
erected  on  a  railroad  company's  right  of  way 
under  an  agreement  between  it  and  a  third  per^ 
son  that  such  third  person  should  not  assign 
or  underlet  the  premises,  and  that  the  railroad 
company  should  not  be  liable  for  loss  by  fire, 
without  knowledge,  actual  or  constructive,  of 
such  agreement,  was  not  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  !  473.*] 

4.  RAILBOADB    ((   481*)  — FiBES  — BVIDENOE— 

Question  fob  Juby. 

Evidence,  in  an  action  against  a  railroad 
company  for  the  destruction  by  fire  of  cotton 
seed  stored  in  a  house  on  its  right  of  way,  that 
a  train  bad  passed  at  a  speed  of  40  miles  an 
hoar  going  n^ade,  with  many  sparks  flying, 
that  a  stiff  wind  was  blowing  toward  the  seed- 
house,  and  that,  when  the  train  had  gone  about 
two  miles,  a  seedhouse  adjacent  to  the  one  in 
which  the  seed  was  stored  was  discovered  to  be 
on  fire,  w^iich  fire  extended  to  plaintiff's  seed- 
house,  and  there  being  no  evidence  of  the  exist- 
ence of  any  other  cause  of  fire,  was  sufficient  to 
go  to  the  jury  on  the  question  of  whether  the 
fire  was  communicated  from  the  locomotive. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1740-1743;  Dec.  Dig.  i  484.*] 

6.  Railboads  (J  480*)— FiBEB— AcTiowe— Pbe- 

SCrUFTIONS    AND    BVBDEN    OV    PbOOF. 

Communication  of  fire  by  a  locomotive  is 
prima  fade  evidence  of  negligence  which  casts 
the  burden  on  the  railroad  comjwny  to  show 
that  the  locomotive  was  constructed,  equipped, 
and  managed  with  due  care. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1710,  1711;  Dec.  Dig.  §  480.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;   X  C.  Klngh,  Judge. 

Action  by  J.  D.  Hutto  against  the  Sea- 
board Air  Line  RaUway.  Judgment  for 
plaintiff,  and  defendant  appeals.     AfBrmed. 
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Moss  &  Llde,  tor  appeUant  L.  E.  Stnrkle 
and  Raysor  &  Summers,  for  respondent 

JONES,  J.  In  this  action  plaintiff  recov- 
»ed  Judgment  against  defendant  for  $507.15 
as  damages  for  destruction  of  a  lot  of  cotton 
seed  by  Are  communicated  thereto  by  one  of 
defendant's  locomotive  engines. 

The  first  contention  presented  by  defend- 
ant's exceptions  to  this  Judgment  is  whether 
the  court  erred  In  holding  that  the  complaint 
Was  under  the  common  law,  and  not  under 
the  statute.  Section  2135,  Civ.  Code  1802. 
The  complaint,  after  alleging  the  incorpora- 
tion of  the  defendant,  that  it  operated  the 
railroad  at  the  time  of  the  fire,  and  that 
plaintiff  had  the  lot  of  cotton  seed  stored  in 
a  seedhouse  "adjacent  to  defendant's  rail- 
road" in  the  town  of  Iilvlngston,  a  station 
on  said  railroad,  further  alleged : 

"Fourth.  That  on  or  about  the  15th  day 
of  March,  A.  D.  1907,  one  of  defendant's 
locomotives,  used  for  pulling  or  carrying 
defendant's  through  train  which  passed 
through  the  said  town  of  Livingston,  going 
north,  shortly  after  nightfall,  on  or  about 
the  15th  day  of  March,  1907,  at  a  high  rate 
Of  speed,  in  violation  of  the  laws  of  said 
town,  was  so  carelessly  and  negligently  man- 
aged and  operated  by  the  defendant  that  said 
locomotive  emitted,  while  passing  through 
said  town  of  Livingston  as  aforesaid,  a  large 
quantity  of  sparks,  which  sparlts  so  emitted 
set  fire  to  a  certain  cotton  seed  house  ad- 
jacent to  defendant's  railroad,  in  the  county 
and  state  aforesaid,  and  the  flames  and 
heat  of  said  cotton  seed  house  while  being 
burned  communicated  and  set  fire  to  the 
cotton  seed  house  used  by  the  plaintiff,  ad- 
jacent thereto,  in  which  the  plaintiff  had 
stored  his  cotton  seed,  as  described  in  para- 
graph 'Third'  herein,  and  situate  in  the  town 
of  Livingston,  in  the  county  and  state  afore- 
said, adjacent  to  defendant's  railway. 

"Fifth.  That  by  reason  of  said  fire,  caus- 
ed by  the  carelessness  and  negligence  of  the 
defendant  as  aforesaid,  the  cotton  seed  house 
in  which  the  plaintiff  had  stored  his  twenty- 
one  tons  of  cotton  seed,  as  described  in  para- 
graph 'Third'  of  this  complaint,  the  said 
cotton  seed  house  was  totally  destroyed  and 
the  plaintiff's  twenty-one  tons  of  cotton  seed 
totally  consumed  by  said  fire,  to  the  dam- 
age of  plaintiff  five  hundred  and  seven  and 
"/loo  dollars,  with  interest  thereon  from 
March  16,  1907,  till  settlement  Is  made." 

The  answer  of  defendant,  besides  a  g^ieral 
denial,  alleged  a  written  agreement  between 
defendant  and  J.  F.  Hutto,  executed  October 
29,  1900,  permitting  J.  F.  Hutto  to  erect 
and  maintain  a  seedhouse  upon  defendant's' 
right  of  way  in  Livingston,  S.  0.,  for  the 
purpose  of  storing  cotton  seed,  etc.,  upon 
the  stipulation  of  J.  F.  Hutto  that  he  would 
not  assign  or  underlet  the  premises  without 
the  written  consent  of  defendant,  and  it 
was  further  stipulated  that  defendant  should 
not  be  liable  for  loss  or  damage  occurring  to 


the  building  or  contoitB  by  fire  fr<Mn  the  en- 
gines of  defendant,  and  that  plaintiff  used 
said  building  so  erected  for  storing  cotton 
seed  without  the  authority,  knowledge,  or 
consent  of  defendant 

There  was  evidence  introduced  by  defoid- 
ant  showing  that  said  lease  was  duly  exe- 
cuted, and  that  the  said  house  in  wlilcb  the 
cotton  seed  in  question  was  stored  was 
erected  by  J-  F.  Hutto  under  the  lease  up- 
on defendant's  right  of  way,  and  that  the 
plaintiff  had  been  using  the  same  for  the 
purpose  of  storing  cotton  seed  and  not  for 
shipment  This  lease  was  not  recorded,  and 
there  was  no  evidence  that  plaintiff  was 
aware  of  its  provisions.  Plaintiff  testified 
that  he  had  no  knowledge  of  the  lease  or 
Its  contents;  that  the  said  seedhouse  was 
upon  defendant's  right  of  way;  that  for 
some  time  it  had  been  in  the  possession  of 
the  Southern  Cotton  Oil  Company;  that  he 
had  been  using  the  said  house  for  about 
two  years  with  the  permission  of  the  South- 
em  Cotton  Oil  Company;  that  he  obtained 
no  written  consent  from  the  defendant  to 
use  the  house;  that  defendant's  agent  at 
Livingston  knew  that  he  was  using  the 
house;  that  defendant  had  been  furnishing 
him  cars  for  the  shipment  of  cotton  seed 
stored  in  said  house;  and  that  he  was  at 
the  time  of  the  fire  awaiting  the  furnishing 
of  a  car  by  defendant  for  the  shipment  of 
cotton  seed,  having  put  up  money  to  guar- 
antee the  car.  At  the  close  of  the  testimony 
defendant  moved  for  direction  of  verdict  in 
Its  favor  on  the  ground  that  the  complaint 
was  under  the  statute,  and  the  evidence 
was  conclusive  that  the  property  destroyed 
by  fire  was  upon  defendant's  right  of  way 
without  its  consent 

Section  21S5,  CiT.  Code  1902, provides  that: 
"Every  railroad  corporation  shall  be  respon- 
sible in  damages  to  any  person  or  corpora- 
tion whose  buildings  or  other  property  may 
be  injured  by  fire  communicated  by  Its  loco- 
motive engines,  or  originating  within  the 
limits  of  the  right  of  way  of  said  railroad 
in  consequence  of  the  act  of  any  of  its  au- 
thorized agents  or  employes,  except  in  case 
where  property  shall  have  been  placed  on 
the  right  of  way  of  such  corporation  unlaw- 
fully, or  without  its  consent  and  shall  have 
insurable  Interest  in  the  property  upon  its 
route  for  which  it  may  be  held  responsible 
and  may  procure  Insurance  thereon  In  Its 
own  behalf." 

Our  cases  show  that  it  Is  not  necessary 
to  prove  negligence  In  order  to  recover  un- 
der the  statute.  Thompson  ▼.  R.  R.,  24  S. 
C.  366;  Rogers  v.  B.  R.  Co.,  81  S.  a  S78,  9 
S.  E.  1069 ;  Gregory  y.  Layton,  36  S.  O.  93, 
15  S.  E.  352,  31  Am.  St  Rep.  867.  The  plain- 
tiff declared  that  the  action  was  based  upon 
negligence  and  not  upon  liability  under  the 
statute,  and  looking  at  the  complaint  It  is 
clear  liiat  such  was  the  intention  and  that 
the  circuit  court  was  correct  in  so  holding. 
But  assuming  that  recovery  could  neverthe- 
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less  be  had  npoa  the  pleddlniga  on  proof  of 
a  case  falling  within  the  statute,  we  think 
there  was  no  error  In  refusing  to  direct  a 
verdict  for  defendant.  There  was  testimony 
tending  to  show  that  the  cotton  seed  was 
destroyed  by  fire  communicated  by  defend- 
ant's locomotive,  and  that  the  property  was 
upon  defendant's  right  of  way  for  purposes 
of  shipment  over  Its  line,  with  the  knowledge 
and  acquiescence  of  Its  agents,  and  was  at 
the  time  of  the  fire  awaiting  a  car  for  ship- 
ment, which  plaintiff  had  requested  and 
for  which  he  had  made  guarantee  deposit 
of  money,  and  that  previous  shipments  from 
said  house  had  been  made  by  plaintiff  over 
defendant's  line.  These  were  drcamstancea 
from  which  the  jury  would  have  the  right 
to  Infer  that  the  cotton  seed  was  upon  de- 
fendanf 8  right  of  way,  not  unlawfully  but 
with  its  knowledge  and  consent,  hence  the 
case  did  not  fall  within  the  exception  in  the 
statute  excusing  liability.  As  stated  already, 
there  was  no  evidence  connecting  plaintiff 
with  the  lease  in  question  or  with  notice,  ac- 
tual or  constructive,  of  Its  stipulations,  hence 
he  was  not  bound  thereby.  This  case  is  dis- 
tlnguishable  from  Insurance  Co.  v.  Southern 
Ry.  Co.,  77  S.  C.  467,  58  S.  B.  387,  relied 
on  by  appellant,  wherein  there  was  an  ex- 
press stipulation  by  the  owner  of  the  cotton 
that  the  railroad  company  should  not  be 
deemed  to  have  consented  to  the  placing  of 
cotton  upon  Its  right  of  way,  and  that  the 
cotton  was  at  the  sole  risk  of  the  owner  un- 
til tendered  and  accepted  for  shipment  The 
first,  second,  and  third  exceptions  are  there- 
fore overruled. 

The  four  remaining  exceptions  raise  the 
question  whether  It  was  error  to  refuse  de- 
fendant's motion  for  nonsuit  and  to  direct 
a  verdict  for  failure  of  plaintiff  to  make  out 
a  case  of  negligence  under  the  common  law. 
We  think  there  was  no  error.  The  testimony 
showed  ttiat  the  said  house  containing  plain- 
tiffs cotton  seed  was  located  In  the  incorpo- 
rated town  of  Livingston,  that  defendant's 
vestibule  No.  84  passed  through  the  town 
after  nightfall  on  March  15,  1007,  at  a  speed 
of  40  miles  an  hour,  going  upgrade,  with 
many  sparks  flying  rapidly. from  its  locomo- 
tive, and  a  stiff  wind  blowing  from  the  east 
across  the  tracks  towards  the  seedhouse  lo- 
cated on  the  west  side,  and  that  by  the  time 
the  train  had  gone  about  two  miles  from  the 
station  the  north  comer  of  the  seedhouse  ad- 
jacent to  the  one  In  which  plaintiff's  lot  of 
seed  was  stored  was  discovered  to  be  on 
fire,  which  fire  extended  to  plainUtrs  seed- 
house  and  burned  up  his  seed.  There  was  no 
evidence  of  the  existence  of  any  other  cause 
of  the  fire.  There  was  some  evidence  to  go  to 
the  Jury  on  the  questiiHi  of  whether  the  flre 
was  communicated  from  defendant's  locomo- 
tive, and  the  verdict  under  the  charge  estab- 
lishes the  fact  that  the  fire  was  so  caused. 

There  Is  conflict  among  the  authorities  in 
other  jurisdictions  as  to  whether  the  mere 
communication  of  flre  by  a  railroad  engine  Is 


sufficient  to  raise  a  ptesnmptlon  at  t^li- 
gence  against  the  company.  Many  cases  are 
collated  In  13  Bncy.  Law,  at  pages  408,  400, 
(or  the  affirmative  of  the  proposition,  and  at 
pages  507,  S08,  for  the  negative.  See,  also, 
note  in  19  L.  R.  A.  40,  collating  cases  on  the 
subject  Our  cases  sustain  the  view  that 
proof  of  loss  by  flre  communicated  by  a  rail- 
road engine  is  prima  fade  evidence  of  neg- 
ligence, which  casts  the  burden  on  the  rail- 
road company  to  show  that  its  engine  was 
constructed,  equipped,  and  managed  with 
due  care.  In  Brown  v.  Atlantic,  etc.,  Ry., 
10  S.  G.  56,  the  court  said:  "The  fact  of 
the  injury  being  proved,  the  onus  was  on 
the  company  to  disprove  negligence,  which 
they  might  do  by  showing  that  they  had  the 
most  Improved  mechanical  contrivances,  and 
that  on  that  day  such  engines  were  managed 
with  due  care  and  skill."  In  Wilson  8c  Co. 
V.  Atlantic,  etc.,  Ry.  Co.,  16  8.  C.  588,  the 
plaintiff  offered  evidence  tending  to  show 
the  burning  of  cotton  on  the  platform  by 
sparks  comrnimlcated  by  the  defendant's  en- 
gine, and  the  defendant  In  that  case  offered 
evidence  of  care  in  the  equipment  and  man- 
agement of  the  engine,  but  the  Supreme  Court 
held  that  the  circuit  court  committed  no  er- 
ror in  refusing  the  defendant's  request  to 
charge:  "That  if  the  Jury  find  from  the  evi- 
dence that  the  defendant  corporation  was 
provided  with  the  usual  improved  machin- 
ery for  protection  against  fire,  and  that  said 
machinery  was  worked  by  competent  and 
careful  engineers,  they  will  find  for  the  de- 
fendant." The  court  held  that,  while  these 
were  facts  which  would  create  a  very  strong 
presumption  in  favor  of  the  company,  they 
are  not  absolutely  conclusive  on  a  question 
of  negligence.  In  the  case  at  bar  defend- 
ant made  no  attempt  whatever  to  show  due 
care  In  the  equipment  and  management  of 
its  engine.  In  McCready  v.  R.  R.,  2  Strob. 
356,  the  court  held  that  when  the  fact  of 
damage  by  flre  of  the  railroad  engine  is 
shown,  and  the  manner  in  which  the  fire 
was  communicated  appears,  the  question  of 
n^ugence  Is  for  the  jury.  The  following 
cases  support  the  prlndple  stated  In  Brown 
V.  R.  R.,  supra:  Hull  v.  Sacramento,  etc., 
Ry.  Co.,  14  Cal.  387,  73  Am.  Dec.  656; 
Spauldlng  v.  Chicago,  etc.,  R.  E.  Co.,  30  Wis. 
110,  11  Am.  Rep.  550;  Clemens  v.  Hannibal, 
etc.,  R.  R.  Co.,  63  Mo.  366,  14  Am.  Rep.  460 ; 
Atchison,  eta,  R.  R.  Co.  v.  Stanford,  12  Kan. 
354,  16  Am.  Rep.  362;  Burke  T.  Louisville, 
etc.,  R.  R.  Co.,  7  Heisk.  (Tenn.)  451,  10  Am. 
Rep.  618;  Green  Bridge,  etc.,  B.  R.  Co.  v. 
Brlnkman,  64  Md.  62,  20  AtL  1024,  64  Am. 
Rep.  757;  Gulf,  etc.,  R.  R.  Co.  v.  Benson,  69 
Tex.  407,  6  S.  W.  822,  5  Am.  St  Rep.  74; 
Louisville,  etc.,  R.  R.  Co.  v.  Reese,  85  Ala. 
407,  5  South.  283,  7  Am.  St  Rep.  66;  Dean 
V.  Chicago,  etc.,  R.  R.  Co.,  30  Mlnn^  418,  40  N. 
W.  270,  12  Am.  Rep.  650;  White  v.  Chica- 
go, etc.,  R.  R.  Co.,  1  S.  D.  326,  47  N.  W.  146, 
0  L.  R.  A.  826;  Southern  B.  R.  Ca  v.  Elliott, 
129  6a.  706,  69  S.  E.  787. 
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This  view  l8  snfflclent  to  dlspOBe  of  the 
exceptions,  and  It  is  tumecessary  to  notice 
wlietlier  there  was  not  other  circomstanceB 
in  the  case  wlildi,  when  combined,  would 
aid  the  presmnption  of  negligence,  snch  as 
the  speeding  of  the  train  at  night  through 
the  town  with  a  high  wind  blowing  across 
the  trade  towards  the  combustible  property 
near  by,  and  the  engine  rapidly  emitting  a 
large  quantity  of  qjiarks. 

The  Judgment  of  the  drcnit  court  la  af- 
firmed. 


WEATHERSBEB  et  al.  t.  WEATHERSBEB 
et  al.  (two  cases). 

(Supreme  Court  of  South  Carolina.     Not.  24, 
1908.) 

1.  JunoicEirr  ({  667*)— Rxs  Judioata— Oon- 
SEI?T  Decsxk. 

Proceedings  were  brought  by  a  widow  and 
others  to  partition  property,  in  which  the  widow 
had  a  dower  interest.  At  the  foot  of  the  decree 
was  a  written  oonsoit  to  the  decree  signed  by 
the  widow,  individnally  and  as  guardian  ad 
litem  for  her  infant  children,  who  thereafter 
entered  into  possession  of  the  land  as  parti- 
tioned. The  decree  was  signed  in  another  coun- 
ty than  the  one  in  which  the  land  was  located. 
Code  dy.  Proc.  1902,  f  144,  proTides  that 
actions  for  partition  must  be  tried  in  the  coun- 
ty where  the  subject  of  the  action,  or  some  part 
thereof,  Is  situated,  provided  that  this  section 
shall  not  prevent  the  hearing  of  by  consent  of 
the  parties  in  a  county  other  than  that  in 
which  the  property  is  sitnated.  HeU,  that  the 
proceedings  and  the  subsequent  action  of  the 
widow  in  taking  possession  of  her  portion  of 
the  land  as  parbtioned  were  a  bar  to  an  action 
for  dower  by  the  widow  or  to  an  action  of  par- 
tition by  one  of  the  children. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  {  1011 ;   Dea  Dig.  t  567.*] 

2.  Wills  (|  664»)— Construction— Discbip- 
TiON  or  Pbopbbtt. 

A  devise  of  certain  property,  together  with 
its  hicrease  in  value  by  rents  and  otherwise,  to 
take  effect  on  the  death  of  a  person  named,  is 
a  devise  of  the  rents  during  the  lifetime  of 
such  person,  and  testator,  as  to  such  rents,  does 
not  die  intestatfr 


dIk. 


Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
.  Si  122^1232;    Dec.  Dig.  {  S64.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;   Geo.  W.  Gage,  Judge. 

Action  by  Mattie  C.  Weathersbee  and  oth- 
ers against  M.  F.  Weathersbee  and  others, 
and  action  by  Annie  C.  Weathersbee  against 
M.  r.  Weathersbee  and  others.  Judgments 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

B.  T.  Rice,  for  appellants.  Bates  &  Slmms, 
D.  S.  Henderson,  and  Robt  Aldrich,  for  re- 
spondents. 

POPE,  C.  J.  In  the  two  foregoing  cases 
Judge  George  W.  Gage  made  the  following 
decree: 


"State  of  South  Carolina,  Barnwell  Comity. 

"In  the  Court  of  Common  Fleas,  Fall  Term, 
1906. 

"Annie  C.  Weathersbee  y.  M.  F.  Weathers- 
bee, B.  L.  Weathersbee,  E.  E.  Weathers- 
bee, R.  A.  Weathersbee,  Mattie  C.  Weath- 
ersbee, Mary  A.  Weathersbee,  and  Eaiza- 
betb  Weathersbee.     Decree. 

and 
"Mattie  O.  Weathersbee,  Mary  A.  Weathers- 
bee and  Elizabeth  Weathersbee,  by  Their 
Guardian  ad  Litem,  R.  C.  Holman,  ▼.  M. 
F.  Weathersbee,  R.  A.  Weathersbee,  E. 
E.  Weathersbee,  B.  It.  Weathersbee,  and 
Madelle  Weathersbee.  Decree. 
"The  cause  first  entitled  is  an  actl<m  for 
dower.  The  cause  next  entitled  to  tor  par>- 
tltlon.  The  subject  for  the  action  U  the  same 
in  both  causes;  and  so  are  the  parties,  ex- 
cept Annie  C,  platntUf  and  widow  In  the 
first  case,  and  Madelle  Weathersbee,  who  is 
defendant  In  the  last  case.  The  subject  of 
the  actions  Is  a  plantation  containing  590 
acres,  a  bouse  and  lot  at  Willlston  describ- 
ed as  the  homestead  lot,  three  brick  stores 
at  Willlston,  and  a  vacant  lot  at  the  same 
place,  and  described  as  the  burnt  or  Oarbel 
lot,  four  parcels  all  told.  The  title  upon 
which  plaintlfT  rely,  and  defendants  too.  Is 
a  deed  made  4th  January,  1879,  by  Ashley 
M.  and  Martin  F.  Weathersbee,  to  their  fa- 
ther, Allen  J.  Weathersbee^  Allen  to  now 
dead,  so  is  Ashley  M.  The  latter  left  Us 
wife,  Annie  C.,  and  hto  children  Mattie,  Hary, 
and  Elizabeth.  The  deed  from  sons  to  fa- 
ther (supra)  limited  the  fee  thus:  To  Allen 
and  bis  wife,  Mary  C.,  for  their  lives,  or  the 
life  of  that  one  who  should  survive  the  oth- 
er; remainder  to  Ashley,  Martin,  and  Robert 
(another  brother),  share  and  share  alike,  the 
children  of  either  of  the  three  who  might 
be  dead  at  the  termination  of  the  life  estate 
to  take  the  dead  parent's  share  per  stirpes. 
The  defendant  E.  E.  Weathersbee  to  the  wife 
of  Robert,  and  she  claims  title  to  two  lots 
at  Willlston,  first,  under  deed  from  R.  A. 
Weathersbee  dated  5th  November,  1894,  and 
recorded  book  7  E,  p.  48;  and,  second,  under 
a  deed  from  F.  H.  Creech,  sheriff,  dated  16th 
March,  1899,  and  recorded  volume  6  R,  p. 
556.  Counsel  for  the  plaintifl  admitted  at 
the  hearing  that  this  title  was  not  subject 
to  partition.  The  defendant  B.  L.  Weathers- 
bee is  the  wife  of  Martin  F.,  and  his  con- 
veyee  of  some  of  the  property  in  Issue.  To 
the  action  for  dower  the  defendants  plead 
as  a  defense  that  heretofore,  In  1808,  the 
plaintiff  Annie  C.  Weathersbee  and  her  three 
children,  Mary,  Mattie,  and  Elizabeth,  Joined 
with  Martin  and  Robert  Weathersbee  in  an 
action  for  the  partition  of  these  same  lands: 
that  a  decree  was  rendered  therein  by  Judge 
James  Aldrich;  and  that,  of  the  farm  lands 
of  6S0  acres,  the  parties  actually  went  Into 
possession  of  their  several  parts,  and  have 
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since  enjoyed  tbem  in  severalty.  Manifestly, 
if  tbat  decree  is  lawful,  tben  the  action  for 
dower  must  fall.  Tbe  plaintiff  asaalls  the 
decree,  first,  by  the  contention  that  the  court 
had  no  Jurisdiction  to  make  It  at  Bamberg, 
out  of  Barnwell  county,  the  locus  of  the 
land;  and,  second,  by  the  contention  that 
the  decree  Is  erroneous,  In  that  it  under- 
takes to  vest  a  title  in  Annie  O.  Weathersbee, 
contrary  to  the  terms  of  the  deed  from  Mar- 
tin and  Ashley  Weathersbee  to  their  father, 
Allen  J.  And,  to  correct  that  error,  plaln- 
titTs  three  daughters  move  to  open  the  de- 
cree. That  motion  is  ancillary  to  this  a(>- 
tion,  but  independent  of  It,  and  will  be  de- 
termined by  a  separate  order.  At  the  foot 
of  Judge  Aldrich's  decree  there  is  written 
tills  consent:  'We  consent  to  the  above  de- 
cree being  signed  by  the  Hon.  James  Aldricb, 
Judge  of  the  Second  circuit,  at  chambers.' 
That  is  signed  by  Annie  Weathersbee  in  her 
own  right,  and  as  guardian  ad  litem  for  her 
dilldren. 

"I  am  of  the  opinion  that  Judge  Aldrich 
had  jurisdiction  to  make  the  decree,  and 
these  parties  are  bound  by  Its  terms.  t>laln- 
tUF  relies  on  section  144  of  the  Ck>de  of  Civil 
Procedure  of  1902,  and  Woodward  v.  Elliott, 
27  S.  C.  368,  3  S.  E.  477.  In  the  case  cited 
tbe  issue  here  did  not  arise.  Tbe  decree 
there  was  made  In  Georgetown,  and  the  land 
there  lay  In  Cleorgetovm.  Ttiat  cause  was 
decided  in  1887.  After  that  time  and  In 
1894,  the  Code  of  Procedure  was  amended 
by  providing  that,  upon  consent  of  tbe  par- 
ties, the  hearing  might  be  bad  in  a  county 
'other  than  that  in  which  the  property  Is 
situated.'  If  the  parties  consented,  the  de- 
cree was  lawful.  Tbe  statute  does  not  pre- 
scribe bow  the  consent  shall  be  evidenced. 
In  the  case  then  pending  there  was  no  con- 
test. No  issue  was  made  by  the  pleadings, 
and  no  issue  was  tried  by  the  Judge.  All 
tbe  parties  were  represented  by  one  attor- 
ney, a  gentleman  of  character  and  culture. 
The  parties  to  the  cause  agreed  in  writing 
tx)  the  terms  of  partition,  they  made  It  them- 
selves, and  they  signed  the  evidence  of  it 
with  their  own  seals.  The  circuit  Judge 
merely  confirmed  their  action,  and  the  par- 
ties consented  in  writing  that  he  might  do 
so  at  cfaamt>ers;  and  tbelr  conduct,  as  well 
as  tbe  character  of  the  act,  implied  tbat  it 
might  be  done  anywhere. 

"The  Code .  plainly  and  wisely  requires 
tbat  actions  involving  the  title  to  land  (and 
personal  property  in  one  instance)  shall  be 
tried  in  the  county  where  tbe  subject  Is  lo- 
cated. Title  4,  wliicb  embraces  section  144, 
uses  the  words  "place  of  trial'  as  synonymous 
with  'venue.'  The  place  of  the  trial  is  the 
place  where  the  action  Is  brought,  and  where 
tbe  record  is  preserved  for  the  guidance  of 
those  who  may  be  interested  in  land  titles. 
Tbe  same  statute  directs  how  tbe  venue  may 
be  changed  from  one  county  to  another,  and 
tbe  record  transferred  thither.     Until   the 


record  has  been  thus  transferred,  the  trial 
is  deemed  to  be  had  in  the  county  named  in 
the  summons.  In  the  instance  under  review, 
the  place  of  trial  has  always  been  in  Bam- 
well,  and  tbe  record  is  now  there  and  has 
always  been.  The  'hearing'  was  -  only  had 
in  Bamberg  for  the  convenience  of  tbe  par- 
ties or  their  attorney.  To  conclude  that  the 
mere  hearing  of  a  cause  across  a  county  line 
would  invalidate  a  Judgment  would  be  haz- 
ardous, and  make  the  statute  law  an  unrea- 
sonable thing.  And,  if  the  letter  of  tbe 
record  must  be  appealed  to,  it  does  not  dis- 
close that  the  'hearing'  was  bad  at  Bamberg, 
but  only  the  'signing.'  A  circuit  Judge  often 
bears  in  one  county  and  signs  in  another 
county,  a  practice  Justified  by  necessity  and 
by  the  decisions.  Furthermore,  tbe  parties 
have  actually  executed  the  decree.  The  plain- 
tiff and  her  daughters  are  in  possession  of 
170  acres  of  tbe  land  which  was  partitioned. 
I  am  therefore  of  the  c^inion,  that  the  de- 
mand for  dower  cannot  be  sustained,  and 
the  complaint  therefore  is  dismissed. 

"As  to  the  partition:  It  Is  admitted  on  all 
hands  tbat.  If  the  decree  of  Judge  Aldrich, 
bwdnbefore  referred  to,  is  valid,  then  the 
plaintiffs  are  not  entitled  to  partition  of  the 
lands,  which  were  by  tbat  action  partitioned 
in  severalty  to  plaintiffs  and  defendants. 
I  conclude,  therefore,  that  the  plantation  of 
530  acres  of  land,  last  described  in  the  com- 
plaint, is  not  subject  to  partition.  So  far  as 
it  is  concerned,  the  prayer  of  the  cmnplalnt  is 
denied. 

"It  is  ikot  denied  by  tbe  defendants  that 
the  plaintiffs  are  entitled  to  partition  of  the 
storehouse  and  lot  occupied  once  by  Roun- 
tree,  in  wliidi  plaintiffs  have  an  undivided 
one-half  interest;  and  to  a  partition  of  tbe 
brick  store  and  lot,  in  which  plaintiffs  have 
an  undivided  one-third  Interest.  So  much 
appears  from  the  decree  of  Judge  Aldrich 
upon  which  the  defendants  stand,  and  which 
I  have  already  found  to  be  a  valid  decree. 
Tbe  complaint  further  puts  in  issue  the 
homestead  lot,  or,  as  it  is  sometimes  called, 
the  'residence'  lot 

"And  the  arg^iment  at  bar  made  another  is- 
sue which  Is  mooted  in  this  testimony.  Tbat 
is  tbe  northern  boundary  of  the  homestead. 
Tbe  plaintiffs  contend  that,  when  the  home- 
stead was  assigned,  tbe  northern  boundary 
line  ran  so  close  to  tbe  residence  that  en- 
trance to  it  was  practically  closed,  and  thus 
a  vacant  lot  was  left  betwixt  the  homestead 
and  the  railroad  or  street  The. return  of 
the  appraisers  thus  describes  the  lot  assign- 
ed: 'One  tract  of  land  containing  bouse  and 
lot  adjoining  lands  of  S.  C.  R.  R.  and  Mrs. 
liartha  Smith  and  A.  J.  Weathersbee,  also 
a  lot  of  about  three  acres,  bounded  by  a 
street  separating  from  above  lot,  and  on 
south  by  J.  H.  Sprawls  and  west  by  pub- 
lic road.'  Tbe  appraisers  differ  in  their  tes- 
timony about  tbe  disputed  line.  The  will  of 
tbe  testator  describes  the  homestead  lot  at 
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embracing  iiearly  five  acres.  I  am  of  the 
opinion  that  the  northern  boundary  is  the 
railroad  or  street. 

"The  next  issue  la  one  of  law,  and  It  rises 
upon  a  construction  of  the  will  of  Allen  J. 
Weathersbee.  That  Instrument  was  mani- 
festly prepared  by  a  nonprofessional  hand. 
In  the  second  Item  the  testator  undertakes 
to  dispose  of  the  major  part  of  the  home- 
stead. The  minor  part  is  devised  in  the 
fourth  item;  and  there  the  testator  refers 
to  the  homestead  lot  as  the  'residence'  lot 
UlULt  he  gives  to  Vlney  Wright  for  her  life. 
The  plaintiffs  contend  that  the  testator  lim- 
ited the  title  by  executory  devise  to  cer- 
tialn  persons  who  might  be  alive  at  the  death 
of  Robert  Weathersbee;  and  that  the  title 
before  the  event,  betwixt  death  of  testator 
and  death  of  Robert,  was  intestate  property 
in  the  heirs  of  the  testator,  and  subject  to 
partition  between  them.  The  defendants 
contend  that  the  testator  Intended  Robert  A. 
to  enjoy  the  property  for  his  life,  and  that 
he  took  by  Implication  an  estate  for  his  own 
life,  or  tbat  he  became  trustee  to  hold  the 
property,  and  collect  the  rents  therefrom, 
for  those  who  might  be  entitled  at  his  death. 
In  my  opinion,  the  testator  Intended  one  or 
both  of  these  things;  but  the  weight  of  the 
argument  is  that  he  Intended  the  last  Here, 
as  in  every  case,  the  business  of  the  court  is 
to  ascertain  from  the  whole  Instrument  the 
Intent  of  the  maker.  That  ascertained,  it 
must  be  executed,  If  lawful.  It  is  not  al- 
ways possible.  If  Indeed  it  be  desirable,  to 
characterize  by  accurate  definition  the  es- 
tate or  Interest  which  a  testator  has  created 
to  carry  out  his  Intent  In  much  confusion 
of  speech  the  Intent  may  yet  be  manifest  In 
the  case  at  bar  the  testator  plainly  stated 
the  ultimate  objects  of  his  bounty.  They 
were  the  children  of  Robert  A.  He  further 
plainly  stated  the  time  at  which  these  objects 
should  take.  That  was  at  Robert's  death. 
He  further  plainly  stated  what  subject-mat- 
ter they  should  take.  That  was  the  ma- 
jor part  of  the  homestead,  'together  with 
•  •  •  the  Increase  In  the  value  (thereof) 
by  rents  or  otherwise,  at  the  time  of  the 
death  of  the  said  Robert';  and,  further,  the 
minor  part  in  the  same  way,  after  Vlney 
Wright's  death.  Manifestly,  the  rents  were 
to  be  collected,  and  if  the  children  of  Robert 
are  entitled  to  have  them  at  Robert's  death, 
from  testator's  death  to  Robert's  death, 
then  the  plaintiffs  cannot  have  them.  The 
plaintiffs  do  not  demand  aught  else  than  the 
rents,  which  is  the  use.  But  the  will  express- 
ly declares  that  such  rents  shall  belong  to 
the  children  of  Robert  In  my  opinion  sucb 
a  direction  Is  not  unlawful.  A  gift  by  will 
of  rents  of  land  to  a  person  for  a  fixed  period, 
to  be  paid  at  a  fixed  time,  is  lawful ;  and  If 
no  trustee  Is  named  to  hold  the  title  and  pos- 
session of  the  corpus,  then  the  court  will 
name  such  a  trustee.    In  this  case  a  trustee 


is  named  In  the  person  of  the  executors.  I 
am  therefore  of  the  opinion  that  the  plain- 
tiffs are  not  entitled  to  partitl<m  of  the  borne 
lot  or  any  part  of  it 

"Thus  all  the  Issues  made  in  the  pleadings 
and  testimony  and  argument  have  beoi  pass- 
ed upon. 

"Any  of  the  parties  may  apply  at  the  foot 
hereof  for  any  order  to  carry  out  the  views 
expressed  herein;  and  for  that  purpose  ap- 
plication can  be  made  to  me  or  some  other 
circuit  judge." 

Thus  It  will  be  seen  that  the  circuit  judge 
first  passes  on  the  question  of  dower,  and 
holds  that  there  Is  no  dower.  We  sustain 
the  circuit  Judge  in  this  finding.  Smith  v. 
Tanner,  82  S.  O.  259,  10  8.  B.  1008;  Smith 
V.  Oglesby,  88  S.  0. 194, 11  8.  B.  687. 

The  second  question  related  to  the  parti- 
tion ;  It  Is  agreed  on  all  sides  that  if  Judge 
Aldrlch's  decree  is  valid  no  question  of  par- 
tition arises.  It  Is  claimed  that  the  decree 
of  Judge  Aldrlch  Is  not  a  legal  decree  be- 
cause, signed  at  Bamberg,  not  in  Barnwell. 
The  reasons  given  by  the  judge  which  have 
hereinbefore  been  reported  are  satisfactory 
to  this  court;  it  holds  that  the  decree  of 
Judge  Aldrlch,  although  signed  at  Bamberg, 
was  a  valid  decree ;  It  was  a  consent  decree, 
and  might  be  considered  as  a  family  settle- 
ment Smith  T.  Oglesby,  supra;  Smith  v. 
Tanner,  siipra. 

The  tbilrd  question  Is  as  to  the  effect  of 
the  win  of  Allen  J.  Weathersbee.  We  agree 
with  the  circuit  judge  that  the  intention 
must  govern. 

The  reasons  assigned  by  the  dlrcuit  Judge 
for  his  conclusions  are  entirely  satisfactory 
to  this  court 

The  judgment  of  the  circuit  court  la  af- 
firmed. 


GREENWOOD  DRUG   CO.  ▼.  BROMO- 
NIA  CO. 

(Supreme  (%urt  of  South  Carolina.     Nov.  16, 
1008.) 

1.  Judgment  (i  713»)— Cokoldbivehess— XIat- 

TEBS  CONCLtTDED. 

A  jndKment  against  a  purchaser  In  favor  of 
the  seller  for  the  prioe  of  the  goods  and  for  the 
expenses  of  advertising,  pursuant  to  a. contract 
between  the  parties,  estops  the  purchaser  from 
subsequently  bringing  an  action  against  the 
seller  to  recover  the  amount  of  the  purchase 
price  and  amount  paid  for  advertising,  interest 
on  these  amounts,  costs  of  the  suit  brought  by 
the  seller,  and  attorney's  fees  and  expenses  in- 
curred in  defending  such  suit  on  the  ground  of 
fraud  on  the  part  of  the  seller,  which  was  known 
to  the  purchaser  at  the  time  the  action  was 
brought  by  the  seller,  but  owing  to  defective 
pleading  by  defendant  therein  evidence  of  such 
fraud  could  not  be  introduced,  as  a  judgment 
giving  effect  to  a  contract  is  conclusive  evi- 
dence that  it  is  free  from  illegality,  although 
such  issue  was  not  raised  in  the  action,  except 
where  the  party  objecting  was  ignorant  of  the 
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ilipgality  {>«fon  Judgment,-  or  was  pKrented 
from  pleading. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1241;    Dec.  Dig.  (  713.»] 

Z   JUDOHXNT  ({  726*)— CONOLUBITEHBSa— MAiT- 

IXB8  Concluded. 

Judgment  in  an  action  on  a  note  is  con- 
dosive  tnat  the  maker's  name  was  not  forged. 

[Bid.  Note.— For  otlier  cases,  see  Judgment, 
Cent  Dig.  {  1256;  Dec.  IMg.  {  726.*] 

8.  JiTDOKKIlT  (1 718*)— 00N0LU8IV«N«B»— MAI- 
TKBS  COHOLiUDED. 

Allegations  of  fraud  in  the  execution  ot 
a  mortgage  and  prior  payments  are  res  adjudi- 
cata  after  judgment  of  foreclosure  and  sale, 
and  will  not  support  an  action  to  set  aside  the 
•ale  and  vacate  the  mortgage  where  defendant 
appeared  in  the  former  action  and  had  oppor- 
tnnilT  to  litipite  such  question. 

[E<d.  Mote.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1211;    Dec.  Dig.  t  713.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;   J.  C.  EQugfa,  Judge. 

Action  by  the  Greenwood  Drug  Company 
agalnat  the  Bromonla  Company.  From  an 
order  enjoining  the  defendant  from  enforc- 
ing a  former  Judgment  against  the  plaintiff, 
defendant  appeals,  and  from  orders  dissolv- 
ing an  attachment  and  dismissing  the  com- 
plaint,  plaintiff  appeals.  Injunction  order 
set  aside^  and  orders  dissolving  the  attach- 
ment and  dismissing  the  complaint  afSrmed. 

Ellis  6.  Graydon  and  Nicholson  Broa,  for 
plaintiff.    Giles  &  Ouzta,  for  defendant 

JONES,  J.  This  appeal  Involves  the  ap- 
plication of  the  law  of  estoppel  by  Judgment 

In  a  former  action  the  Bromonla  Com- 
pany recovered  Judgment  against  the  Green- 
wood Drug  Company  for  the  value  of  a  quan- 
tity of  certain  medicine^  called  "Bromonla," 
amounting  to  9140,  and  for  expenses  of  ad- 
vertising said  medicine,  amounting  to  957.50, 
pursuant  to  a  contract  entered  Into  between 
the  parties,  which  Judgment  on  appeal  to 
this  court  was  affirmed.  Bromonla  Company 
V.  Greenwood  Drug  Co.,  78  8.  C.  482,  59  S. 
E.  303.  Thereafter  the  Greenwood  Drug 
Company  paid  the  Judgment  and  'brought 
this  action  against  the  Bromonla  Company, 
and  attached  the  funds  paid  In  settlement  of 
said  Judgment  The  complaint  in  this  action 
seeks  to  recover  damages  for  alleged  fraud- 
ulent misrepresentation  bj  the  Bromonla 
Company  which  Induced  the  Greenwood  Drug 
Company  to  enter  into  the  contract  sued  on 
In  a  former  action,  and  for  the  worthlessness 
<>f  the  medicine  for  which  recovery  was  had, 
alleging  as  elements  of  the  damages  the 
9140  paid  as  the  price  of  the  goods,  9^7.60, 
the  amount  paid  for  advertising,  930-36,  In- 
terest on  these  amounts,  971.70,  the  costs  of 
that  suit,  and  990.94,  the  attorney's  fees  and 
expenses  Incurred  by  the  Greenwood  Drug 
Company  in  defending  that  suit  Judge 
Gage  dissolved  the  attachment  and  dismissed 
the  complaint,  holding  that  the  plaintiff,  the 
Greenwood  Drug  Company,  was  estopped  by 


the  Judgment  In '  the  former  action,  from 
which  order  appeal  Is  taken  by  the  plaintiff. 

The  reasons  given  by  Judge  Gage  are  as 
follows:  "The  complaint  in  the  second  case 
is  practically  the  same  as  the  answer  In  the 
first  case,  exc^t  that  It  alleges  a  scienter 
on  the  part  of  the  Bromonla  Company  when 
it  made  the  alleged  false  statements.  The 
Greenwood  Company  contends  that  the  issue 
of  fraud  which  it  now  makes  has  never  been 
heretofore  made  and  adjudicated;  that  it  Is 
entitled  to  a  day  in  court,  and  now  demands 
it  It  contends  that,  inasmuch  as  that  issue 
was  not  made  In  the  first  action.  It  w&s  not 
then  adjudicated.  The  parties  to  the  action 
are  the  same;  the  court  is  the  sSme;  the 
subject-matter,  Bromonla,  and  the  advertise- 
ment of  it,  is  the  same.  The  exact  issue  in 
the  first  case  was.  Did  the  Greenwood  Drug 
Company  owe  the  Bromonla  for  a  lot  of 
medicine  and  for  money  paid  out  In  the  ad- 
vertisement of  the  medicine?  That,  too,  is 
the  issue  in  the  second  case.  It  was  decid- 
ed In  the  first  case,  and  that  ends  the  con- 
troversy. Cromwell  v.  Sac  County,  94  U. 
S.  852,  24  L.  Ed.  195.  If  Smith  should  sue 
Brown  on  a  note,  and  Brown  should  plead 
payment,  and  the  Jury  should  find  for  Smith, 
Brown  could  not  thereafter  renew  the  contro- 
versy by  pleading  that  Smith  had  seduced 
him  into  signing  the  note  by  fraudulent  mis- 
representations." 

We  think  the  Judgment  should  be  af- 
firmed. The  general  rule  is  that  a  Judgment 
giving  effect  to  a  contract  is  conclusive  evi- 
dence that  It  is  free  from  fraud  or  illegality, 
although  such  issue  was  not  raised  in  the 
action,  except  where  the  party  objecting  was 
ignorant  of  the  fraud  or  Illegality  before 
Judgment  or  was  prevented  from  pleading 
it.  23  Oyc.  1294.  The  case  of  Hart  v.  Bates, 
17  S.  C.  36,  falls  within  the  exception  stated, 
as  in  that  case  the  fraud  was  not  discovered 
until  after  the  former  Judgment  Estoppel 
by  Judgment  on  the  merits  covers  not  only 
what  was  actually  decided,  but  also  what 
was  necessarily  Implied  In  the  final  result. 
23  Cyc.  1306.  ,  Our  decisions  are  In  accord 
with  this  general  rule.  In  Willis  v.  Toeer, 
44  S.  C.  1,  21  S.  B.  617,  the  court  said:  "A 
Judgment  Is  conclusive  between  the  parties 
to  it  not  only  as  to  those  matters  which  were 
actually  decided,  but  also  all  such  as  were 
necessarily  involved  in  its  rendition.  Trlm- 
mtw  V.  Thomson,  19  S.  C.  254;  Caldwell  v. 
Micheaw,- 1  Speers,  276."  Hence  a  Judgment 
on  a  note  is  conclusive  that  the  maker's 
name  was  not  forged.  Fraser  &  Dill  v. 
Charleston,  19  S.  C.  384.  And  allegations  of 
fraud  in  the  execution  of  a  mortgage  and 
prior  payments  are  res  adjudicata  after  Judg- 
ment of  foreclosure  and  sale,  and  will  not 
support  an  action  to  set  aside  the  sale  and 
vacate  the  mortgage  where  the  defendant  ap- 
peared in  the  former  action  and  had  oppor- 
tunity  to  litigate   such    question.     Ruff  t. 
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DotT.  26  &  C.  173,  1  S.  m  707,  4  Am.  St 
Rep.  709.  In  this  last-mentioned  case  the 
court,  referring  to  Hart  v.  Bates,  17  S.  C. 
85,  and  Fraser  &  Dili  y.  Charleston,  Id  S.  O. 
399,  said:  "These  two  cases  considered  to- 
gether decide  briefly  that  a  matter  neces- 
sarily involved  and  not  raised  in  a  previous 
case  is  not  res  adjudlcata,  but  If  necessarily 
involved  and  (whether)  raised  or  not.  It  Is 
concluded,  and  especially  so  If  the  party 
denying  the  adjudication  knew  of  the  matter 
and  could  have  Interposed  it  at  a  previous 
trial,  either  in  support  of  a  claim  or  as  a  de- 
fense." In  Ryan  v.  Association,  50  8.  G. 
188,  27  S.  E.  618,  62  Am.  St.  Rep.  831,  the 
court  held  a  judgment  debtor  estopped  from 
bringing  a  separate  action  under  section 
1391,  Rev.  St.  1893,  for  usurious  interest 
collected  of  him  in  a  foreclosure  judgment, 
as  the  Judgment  negatived  usury. 

In  tills  case  the  Greenwood  Drug  Company 
knew  of  the  alleged  fraud.  If  any  existed,  as 
the  answer  In  the  former  action  set  up  the 
said  fraud  but  failed  to  allege  the  scienter, 
and  in  the  second  action  the  complaint  al- 
leged .that  "soon  after  entering  Into  said  con- 
tract the  plaintiff  had  reason  to  believe  that 
it  had  been  deceived  and  defrauded,  etc," 
hence  this  case  cannot  fall  within  the  ex- 
ception to  tlie  general  rule.  The  plaintiff  was 
not  prevented  from  pleading  fraud  in  the 
former  action,  but  because  of  its  defective 
plea  certain  evidence  which  it  sought  to  in- 
troduce on  that  subject  was  properly  re- 
jected. Such  result  followed  from  the  fail- 
ure or  neglect  of  the  Greenwood  Drug  Com- 
pany to  make  proper  plea,  and  not  from  any 
denial  of  the  right  to  make  such  issue.  The 
Judgment  npon  the  contract  necessarily  in- 
volved an  adjudication  that  the  Bromonia 
Company  had  delivered  to  the  Greenwood 
Drug  Company  goods  of  value  as  alleged,  and 
had  incurred  expense  of  advertising  accord- 
ing to  contract,  and  necessarily  implied  that 
there  was  no  want  or  failure  or  illegality  of 
consideration  in  the  contract  enforced.  To 
support  the  second  action  would  necessarily 
assail  and  annul  the  correctness  of  the  re- 
sult in  the  first  action,  and  give  back  to  the 
Greenwood  Drug  Company  the  money  it  was 
adjudged  to  pay  therein,  on  the  ground  that 
the  goods  adjudged  to  be  of  value  were  really 
worthless,  and  on  the  ground  that  the  con- 
tract adjudged  to  be  a  valid  obligation  was 
void  for  fraud  known  at  the  time  of  the  for- 
mer jiudgment  It  is  apparent  that  the  sec- 
ond action  substantially  involves  the  issues 
actually  and  impliedly  involved  In  the  first 
action,  and  it  is  of  no  consequence  that  the 
form  of  the  second  action  was  in  tort  while 
the  first  action  was  in  contract 

The  appellant  cites  Kirven  t.  Chemical 
Co.,  77  S.  C.  494,  58  S.  E.  424,  as  sustaining 
its  contention.  In  that  case  the  judgment  of 
the  circuit  court  was  afl9rmed  by  a  divided 
court,  in  effect  holding  that  a  judgment  of 
the  United  States  Circuit  Court  on  a  note 


for  fertilizers  is  not  res  adjudlcata  of  an  ac- 
tion in  the  state  court  for  damages  for  ac- 
tual injuries  to  the  crop  of  defendant  caused 
by  the  use  of  the  fertilizer  alleged  to  have 
been  negligently  compounded  and  deleterious, 
when  such  question  was  withdrawn  in  the 
United  States  court  by  permission  of  the 
court 

If  it  be  conceded  that  the  action  by  Kir- 
ven in  the  state  court  was  a  distinct  and  in- 
dependent suit  for  actual  injury  to  his  prop- 
erty, constituting  a  cross-action  as  distin- 
guished from  a  suit  based  upon  mere  failure 
of  consideration  of  the  notes  upon  which 
Judgment  was  rendered,  there  is  much  rea- 
son for  holding  that  a  withdrawal  of  such 
issue  by  permission  of  the  court  in  the  first 
suit  should  prevent  Judgment  therein  from 
operating  as  an  estoppel  in  a  subsequent 
suit  on  the  issue  or  cross-claim  so  with- 
drawn. The  opinion  of  the  two  Justices  op- 
posed to  afflrmanoe  in  that  case  was  baaed 
upon  the  view  that  where  a  Judgment  goes 
against  the  defendant  and  he  afterwards 
sues  plaintiff  on  a  cross-claim  which  he 
might  have  presented  In  the  first  suit  but  did 
not  If  the  facts  which  he  must  establish  to 
authorize  bis  recovery  are  Inconsistent  with 
or  opposed  to  the  facts  on  which  recovery 
was  had  in  the  first  action,  the  former  Judg- 
meiit  operates  as  an  estoppel.  If  Kirven  la 
the  second  action  had  sued  for  damages  aris- 
ing from  his  payment  of  the  ^dgm^nt  ren- 
dered against  him,  on  the  ground  that  the 
fertilizers  were  worthless,  and  that  fact  was 
known  to  him  before  the  Judgment  he  would 
undoubtedly  have  been  estopped  by  the  Judg- 
ment . 

But  in  the  case  at  bar  no  issue  was  with- 
drawn by  permission  of  the  court  and  if 
evidence  of  fraud  was  excluded  it  was  only 
because  such  fraud  was  not  properly  plead- 
ed. The  case  stands  as  if  there  had  been 
no  attempt  to  plead  fraud  in  avoidance  of 
the  contract  Moreover,  the  present  suit  is 
not  upon  a  distinct  and  independent  cause 
of  action  for  actual  injury,  arising  from  the 
sale  or  use  of  the  medicine,  but  is  nothing 
more  in  effect  than  an  action  to  restore  the 
Greenwood  Drug  Company  to  the  status  it 
would  have  occupied  if  it  had  made  success- 
ful defense  ta  the  former  action;  in  other 
words,  to  reopen  and  relltigate  that  case. 

These  views  require  that  the  order  of 
Judge  Gage  be  sustained. 

It  appears  that  on  the  13th  day  of  Jan- 
nary,  1908,  Judge  Klugh  issued  an  order  en- 
joining the  Bromonia  Company  from  enforc- 
ing its  said  judgment  against  the  property  of 
the  Greenwood  Drug  Company  during  the 
pendency  of  this  action,  and  from  this  or- 
der the  Bromonia  Company  has  appealed. 
For  the  reasons  already  stated,  the  order  of 
Judge  Klugh  should  not  have  been  granted. 

The  judgment  of  this  court  Is  that  the  or- 
der of  Judge  Gage  herein  be  affirmed,  and  the 
order  of  Judge  Klugh  herein  be  set  aside. 
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STOUFPBE  T.  ERWIN. 

(Saprema  Oonrt  of  South  Carolina.     Not.  16, 
1908.) 

1.  Btidbhcb    (I    285*)  —  DccLAXATiOHa    or 
Thibd  Pbbson. 

In  an  action  on  the  acceptajica  of  a  bill 
of  erchange  payabto  to  the  order  of  the  dnwer. 
letten  wntten  by  an  attome/  in  the  name  of 
the  drawer  of  the  bill  of  excnan^  are  not  ad- 
miaeible  in  evidence  against  the  plaintiff;  who 
was  a  pnrchaser  of  the  bill. 

[Ed.  Note.— For  other  cases,  gee  Evidence, 
Cent.  Dig.  H  873^76;  Dec.  Dig.  i  235.*] 

2.  Tbial  (I  60*)— Bxoxpnoif  or  Btidxhcx— 
Obdeb  or  Pboof. 

Where  drafts  are  paieiutsed  before  matnri- 
t7.  It  is  incompetent  to  allow  any  testimony  in 
an  action  against  the  acceptor  of  the  draft  of 
any  defense  against  the  original  payees  nntil  de- 
fendant first  offers  testimony  t^at  plaintiff  is 
not  a  bona  fide  purchaser. 

[E)d.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  t  60.*] 

8.  Tbiai.  a  180*)— iRBTBUonoNS— Mattebb  or 

Fact. 

Under  Const  art.  S,  {  26,  forbidding  in- 
structions as  to  matters  of  fact,  it  is  error  for 
the  court  to  read  a  contract  offered  in  evidence 
and  to  comment  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  »  409,  410;   Dec.  Dig.  {  186.*] 

4.  Bnxs  AND  Notes  (I  537*)— Aotionb— Qxtbb- 

TlOItS  rOB  JUBT. 

In  an  action  by  the  purchaser  of  a  draft 
against  the  acceptor,  where  the  testimony  tend- 
ed to  show  that  plaintiff  was  a  bona  fide  pur- 
chaser of  the  draft  and  there  was  no  testimony 
to  the  contrary,  it  was  error  to  submit  the 
qneation  of  want  or  foUnre  of  consideration  as 
between  tlie  defendant  and  tite  drawer  of  the 
draft 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notea,  Dec.  Dig.  (  637.*] 

5.  Tbial  (i  260*)— iNBTBUonoNB— RErnSAi,  or 
Request. 

It  is  not  error  to  refuse  to  give  a  request- 
ed instruction  where  the  substance  of  the  re- 
quested instruction  is  given  in  the  charge. 

[E5d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659;   Dec.  Dig.  |  260.*] 

6.  Tbiai  (I  206*)— Inotbuctions— Sutfioibm- 

OT   or   EVIOENOE. 

In  an  action  by  the  pnrchaser  of  a  draft 
against  tiie  acceptor,  in  which  the  defense  was 
failnre  of  consideration  as  between  the  drawer 
and  tlie  acceptor  and  collusion  between  the  pur- 
chaser and  tbe  drawer,  it  is  error  to  refuse  in- 
structions that  thei«  was  no  evidence  of  any 
collusion  between  plaintiff  and  the  drawer  of 
the  draft,  nor  any  evidence  that  tlie  purchaser 
had  any  notice  of  any  defense  tietween  the  orig- 
inal parties  before  purchase  of  the  draft,  where 
the  testimony  fails  to  show  any  collusion,  and 
does  show  without  contradiction  that  plaintiff 
purchased  the  draft  before  maturity. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dfg.  (  206.*]  ^^ 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Clrcnit  Cotirt 
of  Abbeville  Cotmty;  Bmest  Gary,  Judge. 

Action  by  J.  C.  Stoufter  against  A.  M.  Er- 
wln  on  the  acceptance  of  a  bill  of  exciiange. 
The  defense  was  a  failnre  of  consideration 
for  the  acceptance,  and  that  plaintiff  was 
not  a  bona  fide  transferee.    Exception  8  was 


to  an  Instmetion  in  whicb  the  court  read  a 
contract  between  the  drawer  of  the  Mil  of 
exchange  and  the  defendant  which  had  been 
Introduced  In  evidence  and  wliidi  -was  com- 
mented on  by  the  conrt  Exception  11  was 
taken  to  a  refusal  by  the  court  to  charge 
that  there  was  no  evidence  of  any  collusion 
between  plaintiff  and  the  drawer  of  the  bill 
of  exchange.  Exception  12  was  to  a  refusal 
by  tbe  court  to  charge  that  there  was  no 
evidence  that  plaintiff  had  any  notice  of  any 
defense  which  defendant  had  to  the  payment 
of  the  draft,  and  that,  if  the  jury  believed 
that  plaintiff  purchased  the  same  on  the 
date  alleged  for  value,  verdict  must  be  for 
plaintiff.  Judgment  for  defendant,  and  an 
appeal  taken  from  an  order  denying  a  new 
trial.    Reversed. 

Wm.  P.  Greoie,  for  awellant  Wm.  N. 
Graydon,  for  respondent. 

POPE,  O.  J.  Tbe  above-stated  case  came 
on  for  trial  at  the  October  term,  1907,  of 
the  court  of  common  pleas  before  his  honor 
Ernest  Gary  and  a  Jury.  Tbe  following  Is 
the  complaint: 

"The  complaint  of  the  plaintiff  above  nam- 
ed respectfully  shows: 

"(1)  Tbtit  on  tbe  5th  day  of  September, 
1905,  United  Jewelers'  Manufacturing  Com- 
pany made  their  bill  of  exchange  In  writing 
dated  on  that  day,  directed  to  the  defendant, 
A.  M.  Erwln,  and  thereby  required  the  said 
defendant  to  pay  to  the  order  of  the  said 
United  Jewelers'  Manufacturing  Company 
eighteen  and  ">/ioo  dollars  two  months  after 
the  said  date  for  value  received. 

"(2)  That  thereupon  on  the day  of 

September,  1906,  at  Antrevllle,  the  said  de- 
fendant upon  sight  accepted  the  said  bill. 

"(3)  That  thereafter,  and  before  the  matu- 
rity of  the  said  bill,  the  same  was  for  value 
received  duly  assigned  and  transferred  to 
the  plaintiff,  J.  C.  Stouffer;  that  no  part 
thereof  has  been  paid,  and  the  plaintiff  is 
still  the  owner  and  holder  thereof." 

The  second  cause  of  action  is  exactly  tbe 
same  as  the  first,  except  the  maturity  of 
the  note  which  was  four  months  after  date. 
The  third  cause  of  action  is  the  same,  ex- 
cept tbe  maturity,  which  was  six  months 
bfter  date.  The  fourth  cause  of  action  is 
exactly  as  the  foregoing,  except  the  maturity 
was  eight  months  after  date. 

The  defendant,  answering  the  complaint, 
alleges: 

"(1)  That  he  admits  the  making  and  ac- 
ceptance of  the  four  bills  of  exchange  men- 
tioned in  the  said  complaint  That  he  de- 
nies each  and  every  other  allegation  of  the 
complaint  herein,  except  that  no  part  of  said 
bills  has  been  paid. 

"For  a  defense  to  tbe  whole  cause  of  ac- 
tion alleged  and  set  forth  in  the  complaint, 
this  defendant  alleges: 
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"&i  That  tbe  consideration  of  tbe  said 
four  bills  of  exchange  was  a  contract  made 
by  tbe  defendant  and  tbe  United  Jewelry 
Manufacturing  Oompany,  by  which  said  com- 
pany agreed  to  sell  and  did  sell  to  the  de- 
fendant a  lot  of  Jewelry  represented  by  said 
manufacturing  company  to  be  of  sterling 
silver,  rolled  gold  plate,  gold  front,  and  gold 
filled  and  oxidized  finished  goods. 

"(3)  That  the  said  goods  or  jewelry  failed 
to  come  up  to  the  guarantee  and  warranty  of 
said  manufacturing  company,  and  said  goods 
were  nothing  but  brass  of  the  cheapest  qual- 
ity and  absolutely  worthless  to  this  defend- 
ant or  to  any  one  else.  That  the  defendant 
sold  some  of  the  goods,  but  they  were  re- 
turned to  the  defendant,  and  defendant  had 
to  return  to  the  purchaser  the  price  paid 
him  for  said  goods. 

"(4)  That  said  goods  were  not  as  repre- 
sented by  the  salesman  selling  the  same,  and 
not  such  goods  as  called  for  in  the  contract, 
and  the  same  were  and  are  utterly  worth 
less. 

For  a  farther  defense  to  said  alleged  cause 
of  action  the  defendant  alleges: 

"(6)  That  tbe  said  J.  C.  Stoufler,  the  plain- 
tiff herein,  Is  not  the  owner  and  holder  of 
the  said  bills  of  exchange,  but  Is  simply  put 
forward  by  the  United  Jewelry  Manufactur- 
ing Company  as  a  blind  to  prevent  the  de- 
fendant from  pleading  failure  and  want  of 
consideration  and  to  try  to  shut  off  the  de- 
fense of  the  defendant  by  claiming  that  said 
Stouffer  is  the  holder  of  negotiable  paper 
passed  to  him  before.it  was  due,  when  as  a 
matter  of  fact  said  bills  of  exchange  were 
pever  turned  over  to  the  plaintiff  until  after 
they  were  due,  and  were  then  turned  over 
to  him  solely  for  the  purpose  of  shutting  out 
this  defendant's  defense  to  said  bills  of  ex- 
change." 

Testimony  was  offered  on  both  sides,  and 
after  the  charge  of  his  honor  the  Jury  ren- 
dered a  veridct  In  favor  of  the  defendant  A 
motion  was  made  for  a  new  trial,  which  was 
refused  by  the  presiding  Judge.  The  plain- 
tiff now  appeals  to  this  court  upon  15  ex- 
ceptions and  subdivisions,  which  we  will  con- 
sider. 

Let  the  exceptions  be  reported. 

The  first,  second,  and  third  exceptions  re- 
lating to  letters  written  by  B.  P.  Howell,  an 
attorney,  and  in  the  name  of  the  United  Jew- 
■elry  Manufacturing  Ck>mpany,  must  be  sus- 
tained, for  the  reason  that  a  declaration  of 
an  attorney  for  the  United  Jewelers'  Man- 
ufacturing Company  cannot  be  evidence 
against  this  plaintiff,  who  is  a  different 
party. 

The  fourth,  fifth,  and  sixth  exceptions  will 
be  considered  together,  relating  as  they  do 
to  the  drafts.  The  drafts  were  executed  in 
settlement  of  the  amount  claimed  by  the 
United  Jewelers'  Manufacturing  Company, 
and  the  evidence  tended  to  show  that  J.  G. 
Stouffer  purchased  them  before  maturity.  It 
was   incompetent   to   allow   any   testimony 


which  the  defendant  liad  against  the  original 
payees  until  tbe  defendant  first  offered  testi- 
mony going  to  show  that  plaintiff  was  not  a. 
purchaser  of  said  drafts  before  maturity  for 
value.    These  exceptions  must  be  sustained. 

Tbe  seventh  exception  mdst  be  sustained 
for  the  reasons  set  forth  in  the  foregoing  ex- 
ceptions. 

The  eighth  exception  l8  sustained;  for 
his  honor  erred  in  using  the  contract  which 
was  Introduced  in  the  testimony,  it  being  in 
violation  of  article  5,  {  26,  of  the  Constitu- 
tion, forbidding  Judges  from  charging  as  to 
matters  of  fact 

Ninth.  We  think  his  honor  arei  in  sub- 
mitting the  question  of  want  of,  or  the  fail- 
ure  of,  consideration  as  between  the  defend- 
ant and  the  United  Jewelers'  Manufacturing 
Company  when  the  testimony  tended  to  show 
that  the  plaintiff  was  the  holder  and  owner 
of  the  drafts  and  was  a  purchaser  for  value 
before  maturity  -without  notice,  and  there 
was  no  testimony  to  the  contrary,  hence 
plaintiff  had  nothing  to  do  vrlth  the  Jewelry 
company.    This  exception  Is  sustained. 

The  tenth  exception  must  be  overruled, 
for  a  reference  to  his  honor's  charge  will 
show  that  it  did  contain  in  substance  the 
basis  of  this  ground  of  appeal. 

Eleventh  and  twelfth.  His  honor  should 
have  charged  both  the  requests  here  pointed 
out  We  have  already  held  that  there  was 
no  evidence  of  any  collusion  between  the 
plaintiff  and  the  Jewelry  company,  and  also 
that  the  testimony  tended  to  show  without 
contradiction  that  the  plaintiff  purchased  the 
drafts  before  maturity.  These  exceptions  are 
sustained. 

The  thirteenth,  fourteenth,  and  fifteenth 
exceptions  are  sustained  for  the  reason  set 
forth  already. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed  and 
a  new  trial  granted. 

OART,  A.  J.,  dissents. 

WOODS,  J.  I  concur.  It  Is  obvious  from 
the  pleadings  and  issue  referred  in  the  opin- 
ion of  the  Chief  Justice  that  the  appeal  turns 
on  the  question  whether  the  letier  vnrltten 
by  Howell  to  tbe  defendant  was  admissible 
in  evidence.  If  it  was  admissible,  Uien 
there  was  evidence  for  tbe  consideration  of 
tbe  Jury  on  the  issue  whether  the  alleged  en- 
dorsement to  the  plaintiff  before  maturity  was 
pretensive,  and  this  would  open  for  the  de- 
fendant the  other  issue,  made  by  the  answer, 
of  failure  of  consideration,  and  make  the 
evidence  on  that  issue  competent  Howtil 
testified  on  behalf  of  plaintiff  that  when 
these  letters  -were  written  he  held  the  drafts 
for  collection  as  attorney  for  Stouffer,  and 
not  for  the  United  Jewelers'  Manufacturing 
Company;  that  the  letters  were  written  by  a 
clerk  in  his  ofilce,  who  made  the  mistake  of 
saying  in  them  that  the  drafts  were  held  for 
the  United  Jewelers'   Manufacturing   Oom- 
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pany.  If  Howell  be  regarded  aa  attorney  of 
the  tJnlted  Jewelers'  Manufacturing  C!ompa- 
ny.  Indorsee,  tben  the  dedarattons  contained 
In  the  letters  written  In  his  offloe  and  signed 
by  him  could  not  be  binding  on  the  plalntUF 
as  Indorsee.  If  he  be  regarded  the  attorney 
for  the  plaintiff  when  the  letters  were  writ- 
ten, as  he  teetlflea  he  was,  the  letters  were 
still  not  admlnlble,  because  It  was  not  with- 
in the  scope  of  his  power  aa  agent  to  repu- 
diate his  client's  ownership  of  the  drafts  and 
bind  blm  by  admissions  that  the  drafts  were 
owned  by  another. 


CUNNINGHAM  ▼.  CUNNINGHAM  «t  al. 

(Bnpreme  Court  of  South  Carolina.     Nov.  16, 
1008.) 

1.  TXUSTS  0  20*)— CUCATION. 

A  deed  of  lands  from  J.  to  B.,  with  a  con- 
lempotaneons  instmment  executed  by  B.  to  J., 
ledting  that  whereu  the  lands  were  conTejed 
to  blm  to  mortgage  to  pay  debts  of  J.,  and  to 
hold  ^em  to  pay  debts  of  J.  to  B.,  lie  held  them 
for  Mdd  purposes,  and  after  payment  of  said 
debts  to  leconTey  the  lands  to  J.,  created  a 
trust. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Cent 
Dig.  <  25;   Dec.  Dig.  (20.*] 
Z  TaUBTS  ({  179*)— AOOOUHTABIUIT  OF  Tbub- 

The  rule  of  accountability  of  trustees  re- 

8 Hires  that  tfaey  use,  in  the  preservation  and 
nprovement  of  the  trust  fund,  such  diligence  as 
a  pradent  man  would  use  in  relation  to  nls  own 
amiira,  that  they  shall  not  make  profit  out  of 
the  trust,  and  tiiat  they  shall  be  charged  with 
no  loss  except  for  neglect  of  duty. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  233;    Dec.  Dig.  f  179.*] 
a  TbUBIB  (I  308*)— AOCOUSTABILirZ  OF  Tbub- 

A  trustee  of  lands  Is  chargeable  with  the 
▼alue  of  the  cotton  rents  thereof  at  the  time  of 
their  receipt  thus  eliminating  speculatlTO  hold- 
ing. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  428;   Dec.  Dig.  <  808.*] 

4.  Tbtjstb  (I  329*)  —  Accountiwo  —  Beview— 

Showing  Pbejiidiciai,  E!bbob. 

A  decree  charging  a  trustee  of  land  with 
the  value  of  cotton  rents  thereof  at  the  time  of 
sale  of  cotton,  rather  than  when  the  rents  were 
received,  will  not  be  disturbed  in  the  absence  of 
definite  evidence  of  difference  in  values  at  such 
times. 

[Eld.  Note.— For  other  esses,  see  Trusts,  Cent 
Dig.  J  490:   Dec  Dig.  t  329.*] 
B.  TBTTsrrs  (J  308*)— AooouKTABiLiTr  ot  Tbus- 

TEE — EkHTB. 

In  the  absence  of  a  definite  shewing  by  the 
•  trustee  of  the  profits  made  by  him  in  woricing 
a  part  of  the  portion  of  the  trust  lands  he  could 
not  rent,  he  is  chargeable  with  a  reasonable 
rental  value  of  such  part,  though  he  testifies 
that  he  made  no  profits  therefrom. 

{Eid.  Note.— For  other  cases,  see  Trusts,  Cent 
g.  {  428;    Dec.  Dig.  ?  30a*] 

6.  Tbustb  (1311*)  —  Cbeditb  to  Tbubxice  — 
Mattebs  Otttside  DnriEB. 

Tbe  trustee  under  a  conveyance  to  him  by 
J.  of  land,  to  mortgage  to  pay  debts  of  J.,  and 
to  hold  to  pay  debts  of  J.  to  the  trustee,  is  not 
entitled  to  credit  for  loss  in  selling  mules  to 
tenants  of  the  land,  and  in  furnishing  or  becom- 
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ing  liable  for  supplies  to  them,  such  enterprises 
not  properly  falling  within  his  duties, as  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  ail.*] 

7.  Tbustb  (I  817*}— ComnssioNs  or  Tbttstee. 
Civ.  Code  1902,  f  2590,  providing  tor  the 
allowance  to  trustees  of  the  same  commissions 
as  are  allowed. executors  and  administrators,  ap- 
plies as  well  to  the  commissions  for  extraordi- 
nary trouble,  and  the  mode  for  ascertainine  the 
amount  thereof,  provided  for  by  section  2561, 
as  to  the  ordinary  ewunissions  provided  for 
by  section  2560. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  444,  460;   Dec.  DigTl  317.*] 
&  USUBT  (i  82*)— BlOHT  TO  Plead. 

Under  Clr.  Code  1002,  {  1664,  providing 
that  any  one  having  an  Interest  in  the  estate 
or  assets  of  the  borrower  may  plead  usury,  the 
equitable  owner  of  land  may  plead  It  where  the 
trustee  mortgages  It  for  s  usurious  loan. 

Ed.  Note.— For  other  cases,  see  Usury,  Cent. 

g.  {  162;    Dec.  Dig.  f  82.*] 

Api>eal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;   B.  O.  Purdy,  Judge. 

Action  by  John  Cunningham  against  B.  N. 
Cunningham  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Modified, 
and  remanded  with  directions. 

W.  B.  Blcbey,  for  appellants.  F.  P.  Mc- 
Gtowan,  for  respondent 

JONES,  J.  In  1884  John  Cunningham, 
plaintiff,  through  partition  of  the  estate  lands 
of  his  father,  became  owner  of  a  tract  of 
land  in  Laurens  county  containing  about 
472  acres.  Thereafter  on  July  26,  1805,  he 
mortgaged  said  land  to  J.  T.  Jobnsop  and  W. 
B  Blchey  to  secure  a  note  for  $600,  payable 
November  26,  1897,  and  on  December  2,  1896, 
be  mortgaged  the  said  land  to  Johnson  & 
Blchey  to  secure  a  note  for  |162,  payable 
December  1,  1897.  Judgments  for  foreclo- 
sure of  these  mortgages  were  entered  on  July 
22,  1898,  on  the  first  named  for  1701.70,  and 
the  second  for  $196.24,  and  the  land  was  ad- 
vertised to  be  sold  the  following  December. 
To  prevent  such  sale  an  arrangement  was 
made  under  which  John  Cunningham  on  No- 
vember 18,  1898,  executed  to  Bobert  N.  Cun- 
ningham a  deed  in  form  conveying  to  him 
an  absolute  title  in  said  land,  the  considera- 
tion ^pressed  in  the  deed  being  $1,100.  On 
the  same  day  Bobert  N.  Cunningham  eze<*ut- 
ed  to  the  plaintiff  the  following  instrument: 

"State  of  South  Carolina,  County  of  Lau- 
rens.    To  All  Whom  These  Presents  May 

Concern:     B.  N.  Cunningham  

Sends  Greeting:  Whereas,  I,  tbe  said  B.  N. 
Cunningham,  have  purchased  a  tract  of  land 
consisting  of  four  hundred  and  seventy  acres, 
more  or  less,  on  Saluda  Blver,  bounded  by 
lands  of  myself,  Clarence  Cunningham  and 
B.  D.  Cunningham,  and  whereas  the  said 
lands  were  conveyed  to  me  to  mortgage  the 
same  and  pay  certain  debts  of  John  Cun- 
ningham and  hold  tbe  same  to  pay  certain 
indebtedness  of  the  said  John  Cunningham 
due  to  me.     Now  know  all  men  by  these 
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presents  that  I,  the  said  R.  N.  CanBingham, 
have  and  bold  tbe  said  lands  for  tbe  pur- 
pose aforesaid,  and  in  further  trust  that 
after  meeting  all  the  debts  due  me  by  sold 
John  Cunningham,  discharging  the  mortgage 
this  day  given  to  the  Perpetual  Building 
and  Loan  Association  of  Laucens,  should  the 
said  John  Cunningham  at  any  time  be  able 
'  to  pay  all  of  said  debts  and  obligations  and  a 
reasonable  Interest  to  me,  I  bind  my  heirs  and 
«zecutorB  to  reconvey  the  said  lands  to  the 
said  Cunningham,  he  of  course  to  pay  for  all 
betterments  and  improvements.  Given  under 
my  hand  and  seal  this  Nov.  1896. 

"R.  N.  Cunningham.  (L.  S.]" 
The  debts  of  John  Cunningham  at  that 
time  were:  Judgments  to  Johnson  &  Rlchey, 
9936.69;  .note  to  Bailey's  Bank,  $10;  duebUl 
to  W.  R.  Rlchey,  $50;  note  to  Robert  N. 
Cunningham,  $150 — aggregating  the  sum  of 
$1,101.69.  In  order  to  procure  the  money 
to  pay  John  Cimningham'B  debts,  Robert  N. 
Cunningham  on  the  same  day  mortgaged  the 
land  to  the  defendant  Perpetual  Building  & 
Loan  Association  for  $1^200,  assigning  as 
-further  security  six  shares  of  stock  in  said 
association  which  on  maturity  thereof,  ac- 
cording to  plan,  would  be  of  the  value  of 
^1,200.  After  deducting  for  expenses  of  the 
loan,  $12.25,  amount  paid  for  six  shares 
stock,  $54,  Interest  for  nine  months,  $3.25, 
nine  months'  dues  in  advance,  $175.50,  aggre- 
gating $245,  he  received  from  the  association 
$955,  whicSh  was  applied  to  the  payment  of 
the  three  first-mentioned  debts  of  plaintlfT, 
leaving  in  his  hands  $3.31.  Robert  N.  Cun- 
ningham went  into  possession  of  the  premises 
after  the  execution  of  the  papers  aforesaid, 
rented  the  same  out  and  received  rents  and 
profits,  and  cultivated  a  small  portion  of  the 
land  himself  during  the  years  1899  to  1906. 
This  action  was  commenced  by  plaintiff  on 
May  10, 1906,  for  the  purpose  of  requiring  the 
defendant  Robert  N.  Cunningham  to  account 
for  the  rents  and  profits  received  from  the 
lands  mentioned,  and  to  reconvey  the  same, 
and  of  requiring  the  defendant  Perpetual 
Building  &  Loan  Association  to  cancel  and 
surrender  the  mortgage  given  to  it  over  the 
said  land  by  the  defendant  Robert  N.  Cun- 
ningham, and  to  pay  plaintiff  any  amount 
which  may  be  due  the  defendant  Robert  N. 
Cunningham  by  said  association  on  account 
of  six  shares  of  stock  which  said  Cunning- 
ham held  in  said  association.  A  part  of  the 
defense  set  up  by  the  defendant  R.  N.  Oun- 
nlngham  was  that  plaintiff's  deed  to  him  con- 
veyed a  fee-simple  title  to  the  land,  and  that 
if  he  signed  the  alleged  defeasance  set  out 
in  the  complaint  it  was  without  considera- 
tion, null  and  void,  and  not  binding  on  said 
defendant  The  defendant  Perpetual  Build- 
ing &  Loan  Association  as  a  defense  alleged 
that  the  defendant  R.  N.  Cunningham  by 
virtue  of  the  deed  given  him  by  the  plain- 
tiff, John  Cunningham,  had  mortgaged  the 
said  land  to  said  association  on  or  about 
18th  November,  1888,  for  $1,200,  and  had  as- 


signed to  it  as  collateral  security  six  shares 
of  Its  stock,  the  ultimate  value  of  which  was 
$200  per  share,  and  that  under  its  agreement 
with  said  R.  N.  Cunningham  he  was  to  pay 
to  said  association  $19.50  per  month,  $6  as 
payment  on  stock,  $6  as  interest,  and  $7.50  a* 
premium,  until  the  said  shares  of  stock  be- 
came of  the  value  of  $200  each,  when  the 
said  mortgage  would  be  fully  paid  and  satis- 
fled.  It  alleged  that  R.  N.  Cunningham  still 
owed  on  said  mortgage  $425.35,  and  had  bro- 
ken the  conditions  of  the  contract  and  sub- 
jected the  mortgage  to  judgment  for  foreclo- 
sure, and  prayed  for  Judgment  for  foreclosure. 
Plaintiff,  in  reply  to  the  answer  of  the  de- 
fendant building  and  loan  association,  alleged 
that  the  contract  between  the  defendant 
building  and  loan  association  and  the  de- 
fendant R.  N.  Cunningltam  was  usurious,  and 
that  the  mortgage  debt  was  already  oveipaid. 
The  cause  was  heard  before  his  honor  Judge 
R.  O.  Purdy  at  the  spring  term,  1907,  for 
Laurens  county,  on  testimony  taken  by  R.  E. 
Babb,  special  referee,  and  additional  tes- 
timony introduced  at  the  triaL  Judge  Purdy 
ordered  an  accounting  of  the  rents  and  prof- 
its, reconveyance  of  the  land,  surrender  of 
possession  and  delivery  of  all  rental  contracts 
by  defendant  R.  N.  Cimningham,  and  cancel- 
lation of  the  mortgage  h«ld  by  the  defend- 
ant association;  and  further  adjudged  that 
Robert  N.  Cunningham  should  pay  plaintiff 
$708.16,  the  balance  due  him  upon  the  ac- 
counts as  established  in  the  decree.  Defend- 
ants appeal  from  Judge  Pnrdy's  decree. 

We  think  it  clear  that  the  transaction  t>e- 
t^veen  the  parties  as  evidenced  by  the  two 
Instruments  placed  the  legal  title  in  Robert 
Cunningham,  but  subject  to  the  trust  de- 
clared in  the  writing  signed  by  him  (1)  to 
mortgage  the  same  and  pay  certain  debts  of 
John  Cunntngbam,  including  indebtedness 
of  John  to  Robert,  (2)  to  hold  tlie  land  for 
the  purpose  aforesaid,  (3)  to  reconvey  to 
John  Cunningham  when  Robert  Cunningham 
was  reimbursed  for  his  paymoit  of  said 
debts,  with  Interest,  and  for  all  betterments 
and  improvements.  Robert  Cunningham  was 
trustee  holding  the  legal  title,  but  the  equi- 
table estate  and  beneficial  interest  was  in 
John  Cunningham.  As  Robert  Cunningham 
was  merely  holding  these  lands  for  the  pur- 
pose of  paying  said  debts,  he  was  as  trustee 
accountable  to  John  Cunningham  for  rents 
and  profits.  The  rule  In  reference  to  the  ac- 
countability of  trustees  requires  that  they 
shall  use  such  diligence  in  the  preservation 
and  improvement  of  the  trust  fund  as  a 
prudent  man  would  do  in  relation  to  his  own 
affairs,  that  he  shall  not  make  profit  out 
of  his  trust,  and  that  he  shall  be  charged 
with  no  loss  except  for  neglect  of  duty.  Dix- 
on T.  Hunter,  3  Hill,  204;  Nicholson  v.  Whit- 
lock,  57  S.  C.  42,  35  S.  B..412. 

In  the  accounts  as  stated  by  the  circuit 
decree  Robert  Cunningham  is  properly  charg- 
ed with  all  the  rents  received  by  him  since 
be  has  been  in  possession,  and  we  think  the 
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court  haa  correctlj  awertalned  the  amonnt  of 
cotton  rents  bo  received.  The  c^dlnary  and 
proper  mle  Is  to  charge  the  trustee  with  the 
value  of  the  cotton  rents  at  the  time  of  their 
receipt  and  thus  eliminate  all  specolative 
holding  of  the  cotton,  but  as  there  is  no  such 
definite  showing  as  will  enable  this  court  to 
ascertain  whether  the  value  of  the  cotton  at 
the  time  of  its  receipt  was  anything  differ- 
ent from  Its  value  at  the  time  of  sale,  we  will 
not  disturb  the  finding  of  the  circuit  court 
as  to  the  value  of  the  cotton  rents  received 
by  Robert  Cunningham  each  year,  for  which 
he  should  account.  Nor  can  we  sustain  re- 
spondent's contention  that  the  trustee  should 
account  for  the  highest  price  he  might  have 
obtained  for  the  cotton  because  of  a  rise  of 
price  during  the  period  of  holding  the  same, 
because  his  primary  liability  was  for  the  val- 
ue of  the  cotton  at  the  time  of  Its  receipt, 
and  it  does  not  appear  that  he  has  not  been 
made  to  account  for  such  value,  nor  does  it 
appear  that  he  has  made  any  profits  from 
dealing  with  the  cotton  rents,  nor  that  be  did 
not  exercise  his  best  Judgment  under  the  cir- 
cumstances. We  are  of  the  opinion,  however, 
that  the  circuit  court  erred  in  charging  Rob- 
ert Cunningham  with  1,000  pounds  of  cotton 
as  rent  of  the  portion  of  the  land  worked  by 
himself.  After  a  review  of  the  testimony  we 
are  satisfied  that  Robert  Cunningham  did 
not  work  an  amount  of  the  land  exceeding 
16  acres  on  an  average,  which  under  the 
testimony  is  not  more  than  two-thirds  of  a 
one-horse  farm.  As  1,000  pounds  of  lint  cot- 
ton according  to  the  testimony  was  the  rental 
value  of  a  full  one-horse-  farm,  the  trustees 
should  be  only  charged  with  two-thirds  of 
this  amount  each  year.  The  trustee  testified 
that  he  made  no  profits  whatever  from  his 
working  of  the  land,  and  that  he  only  worked 
patches  In  parts  of  the  land  he  could  not 
rent;  but  in  the  absence  of  any  definite 
showing  by  him  of  the  profits  made  by  him 
be  is  chargeable  with  a  reasonable  rental 
value  of  two-thirds  of  1,000  pounds  of  cotton. 
We  think  the  circuit  cotirt  committed  no 
error  in  refusing  to  allow  Robert  Cunning- 
bam  credit  for  $550,  claimed  by  him  to  have 
been  lost  in  selling  mules  to  the  tenants  and 
in  furnishing  or  becoming  responsible  for 
supplies  to  said  tenants.  These  enterprises, 
while  beneficial  to  the  trust  estate,  did  not 
properly  fall  within  bis  duties  as  trustee  so 
as  to  make  the  trust  estate  chargeable  there- 
for. These  transactions  must  be  treated  as 
if  strangers  had  sold  the  mules  and  furnish- 
ed the  supplies  to  the  tenants  without  waiver 
of  the  claims  for  rent  The  mules  were  sold 
to  the  tenants  by  Robert  Cunningham,  and 
the  supplies  were  mostly  furnished  by  J.  Q, 
Pyles  &  Co.,  of  which  firm  Robert  Cunning- 
ham vf&B  a  partner,  and  while,  no  doubt, 
these  transactions  were  partly  done  in  order 
to  realize  rents,  the  strongest  motive  for  mak- 
ing them  was  the  prospects  of  profits  be  hop- 
ed to  realize  for  himself  by  reason  of  the 
same.    Nor  does  It  appear  with  any  certain- 


ty what  precise  loss  was  sustained.  The 
amounts  claimed  were  balances  due  on  the 
accounts  lapping  over  from  year  to  year,  and 
may  not  represent  anything  more  than  the 
loss  of  the  profits  that  would  have  been 
made  had  full  payment  been  received,  and  it 
is  possible  that  some  of  the  amounts  may  yet 
be  paid  by  the  debtors.  At  any  rate,  the 
trust  estate  Is  not  chargeable  with  this  loss. 

The  circuit  court  allowed  Robert  Cunning- 
ham 10  per  cent,  one  way  as  commissions  for 
his  services  in  the  premises.  Both  sides  ob- 
ject to  this  conclusion,  the  defendant  Cun- 
ningham on  the  ground  that  the  compensa- 
tion should  have  been  $150  per  annum,  as  a 
reasonable  sum  for  extraordinary  services, 
whereas  the  plaintiff  contends  that  no  com- 
missions at  all  are  allowable.  All  this  mat- 
ter is  regulated  by  statute.  By  section  2560, 
Civ.  Code  1902,  executors  and  administrators, 
for  their  care^  trouble,  and  attendance  In 
the  execution  of  their  duties,  are  allowed  a 
commission  of  2%  per  cent,  for  receiving, 
and  2V&  per  cent,  for  disbursing,  funds  com- 
ing into  their  hands,  except  that  they  are  not 
entitled  to  commissions  for  money  paid  or 
retained  for  debts  or  legacies  due  them. 
Section  2561  provides  that  executors  or  ad- 
ministrators who  have  had  extraordinary 
trouble  in  the  management  of  the  estates  un- 
der their  care,  and  who  are  not  satisfied  with 
the  sums  herein  allowed,  may  be  at  liberty 
to  bring  an  action  in  the  court  of  common 
pleas  for  their  services,  and  the  verdict  of 
the  jury  and  the  judgment  of  the  court  there- 
on is  final,  provided  no  verdict  shall  be  given 
for  more  than  6  per  cent,  over  and  above 
the  sums  allowed  in  section  2560.  Section 
2590  provides  that  trustees  shall  be  allowed 
the  same  commissions  In  the  execution  of 
their  trust  as  are  allowed  by  law  to  executors 
and  administrators.  We  see  no  ground  for 
applying  to  trustees  a  different  rule  with  re- 
spect to  the  allowance  of  additional  com- 
pensation. There  was  in  this  case  no  verdict 
of  a  jury  on  the  matter  of  additional  com- 
pensation, hence  It  was  error  to  allow  conl- 
missions  In  excess  of  the  amount  provided  by 
statute.  This  conclusion,  however,  is  not  to 
prejudice  the  right  of  the  defendant  R.  N. 
Cunningham  to  sue  for  additional  compensa- 
tion as  provided  In  section  2561,  or  to  have 
the  same  assessed  by  a  Jury  In  this  case. 

With  respect  to  the  $61.85  which  defendant 
claims  should  have  been  charged  against 
plaintiff  In  the  accounting,  we  find  no  suffi- 
cient testimony  in  the  record  to  warrant  the 
disturbing  of  the  conclusion  of  the  circuit 
court  that  it  was  not  a  proper  charge. 

Appellants  point  out,  with  exceptions  8,  9, 
and  10,  several  errors  In  the  calculations  of 
the  circuit  court  in  stating  the  account  It 
appears  that  there  were  errors  In  calculation 
as  alleged  in  these  exceptions,  and  they 
should  be  corrected  In  restating  the  accounts. 

It  must  follow  from  the  foregoing  that  the 
judgment  In  favor  of  plaintiff  against  Robert 
N.  Cunningham  for  $708.16  ia  excessive,  and 
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should  be  reduced  to  such  amount  as  restate- 
ment of  the  accounts  will  show  when  cor- 
rected aa  herein  Indicated. 

The  remaining  exceptions  relate  to  the  is- 
sues between  plaintiff  and  the  defendant 
building  and  loan  association. 

The  building  and  loan  association  sought  to 
foreclose  the  mortgage  In  question,  claiming 
a  balance  to  be  due  thereon  of  $425.86,  with 
interest  from  May  10,  1906,  at  8  per  cent. 
per  annum.  Robert  N.  Cunningham,  the  bor- 
rower and  bolder  of  the  legal  title  of  the 
mortgaged  premises,  raises  no  issue  against 
the  building  and  loan  association.  The  plaln- 
tiflC,  John  Cunningham,  however,  pleads  usu- 
ry and  counterclaim  for  usurlons  Interest  re- 
ceived, and  that  the  mortgage  upon  a  proper 
settlement  between  it  and  Robert  N.  Cun- 
ningham has  been  paid.  The  circuit  court 
held  that  the  transaction  between  the  as- 
sociation and  Robert  N.  Cunningham  was 
usurious,  but  tliat  nevertheless  the  plaintiff, 
seeking  the  cancellation  of  the  mortgage, 
must  do  equity,  and  that  the  association  was 
entitled  to  recover  the  amount  borrowed 
with  interest  at  7  per  cent,  after  deducting 
monthly  stock  dues,  premiums,  and  interest 
paid  thereon  according  to  the  rule  of  partial 
payments  by  annual  rests  and  balances.  The 
court  thereupon  stated  the  account  on  that 
method,  and  ascertained  that  the  loan  had 
been,  on  February  14,  1906,  overpaid  by 
$243.85. 

Appellant  contends  that  the  plea  of  usury 
Is  not  available  to  plaintiff,  and  that  the  loan 
is  not  usurious.  Plaintiff,  as  equitable  owner 
of  the  land  mortgaged,  had  the  right  to 
plead  usury  under  section  8,  No.  467,  p.  749, 
of  the  act  of  February  10,  1898  (section  1664, 
Civ.  Code  1902),  which  provides:  "The  bor- 
rower, and  his  heirs,  devisees,  legatees  or 
personal  representatives,  or  any  creditor  or 
any  person  having  a  legal  or  equitable  inter- 
est in  the  estate  or  assets  of  such  borrower 
may  plead  the  benefit  of  the  provisions  of  the 
following  section,"  etc.  We  agree  with  the 
circuit  court  that  the  contract  was  usurious, 
as  on  a  loan  of  $1,200  the  contract  provides 
for  a  monthly  payment,  besides  stock  dues, 
of  $6  as  Interest  and  $7.60  as  premium,  an- 
other name  for  interest,  whereas  the  legal 
rate  of  interest  allowed  by  law  Is  8  per  cent, 
per  annum.  This  result  Is  not  avoided  by 
the  fact  that  a  by-law  of  the  association  pro- 
vided that  the  Interest  and  premium  paid  by 
borrowing  members  shall  not  exceed  8  per 
cent,  per  annum  on  moneys  advanced  on 
shares  upon  the  shares  reaching  the  maturity 
or  settlement  value.  Making  the  calculation 
under  the  rule  stated  in  Association  v.  Hol- 
land, 65  S.  C.  463,  43  S.  B.  978,  on  the  the- 
ory that  there  was  no  usury,  the  payments 
exceed  the  loan  and  interest,  whether  at  7 
or  8  per  cent,  per  annum,  hence,  of  course, 
if  no  interest  be  allowed  at  all  because  of 


usury,  the  payments  must  exceed  the  loan. 
Whether  John  Cunningham  could  recover 
anything  of  the  buUdlng  and  loan  association 
on  his  counterclaim  for  alleged  usury  Is  not 
involved  in  this  appeal,  as  the  circuit  court 
declined  to  allow  such  counterclaim  and  no 
exception  is  taken  to  such  ruling. 

The  Judgment  of  the  circuit  coort  la  modi- 
fied in  the  particulars  mentioned  above,  in 
all  other  respects  it  is  affirmed,  and  the 
cause  remanded  for  a  restatement  of  the  ac- 
counts between  John  Cunningham  and  Rob- 
ert Cunningham  In  accordance  with  the  views 
herein  announced. 


HAIiL  T.  NORTHWESTERN  R.   OO.  OF 
SOUTH  CAROLINA. 

(Supreme  Court  of  South  Carolina.     Nov.  16k 
1908.) 

1.  Mastzb  and  Ssbvakt  (t  208*)  —  Assuitp- 
TioN  OF  Risk. 

Assamption  of  risk  Involves  an  implied 
agreement  By  the  employe  to  assume  the  risks 
ordinarily  iiicident  to  his  employment  or  a 
waiver  after  fall  knowledge  of  an  eztraordinaty 
risk  of  his  right  to  hold  the  employer  for  a 
breach  of  duty  in  that  regard. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.. J  638;    Dec.  Dig.  f  203.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  589-591;  vol.  8,  pp.  7584-7585.] 

2.  Masteb  and  Skbtant  (t  227*)— "Contbeb- 
xrroBT  Neouoenoic." 

"Contributory  negligence"  of  an  employs 
rests  in  the  law  of  torts,  and,  when  snch  de- 
fense is  established,  plaintiffs  action  is  defeat- 
ed not  because  of  anj  agreement,  express  or 
implied,  but  becanse  hia  own  miscondnct  was  a 
proximate  cause  of  the  injury  complained  of. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  668;   Dec.  Dig.  {  227.*] 

3.  Mabteb  and  Sebvant  (f  288*)— -iNjmr  to 
Sbbvant— Assumption  ot  Risk— Quibxion 
TOB  Jubt. 

Whether  a  freight  conductor,  injured  while 
coupling  cars  by  being  canght  between  the 
bnffen^  assumed  the  risk  of  injarv  resulting 
from  his  going  between  the  cars  rendered  neces- 
sary by  reason  of  the  failure  of  the  company  to 
provide  a  proper  lever  for  the  work,  held  for 
the  jury. 

lEi.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  1070,  1071,  1077,  108^; 
Dec.  Dig.  {  288.*] 

4.  Masteb  and  Sbbvani  (J  289*)— Injubt  io 
Sebvant  —  Contbibutobt  Nequokncx  — 
Question  roB  Jubt. 

Whether  a  freight  conductor,  injured  while 
coupling  cars  by  being  caufht  between  the  baf- 
fers,  was  guilty  of  contributory  negligence  in 
going  between  the  cars,  held  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1125;   Dec.  Dig.  {  289.*] 

6.  Masteb  and  Sebvant  (J  288*)— Injubt  to 
Sebvant  —  Contbibutobt  Nkguqenck  — 
Question  vob  Jubt. 

Whether  a  freight  conductor,  injured  while 
coupling  cars  which  were  unsafe  for  lack  of  a 
proper  lever,  voluntarily  operated  the  cars  with- 
in Const  art  9,  §  15,  declaring  tliat  knowledge 
of  any  employe  of  the  unsafe  diaracter  of  any 
machine  snail  be  no  defense  to  an  action  for 
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injury  caused  thereby  except  as  to  condncton 
in  charge  of  unsafe  cars,  \eld  for  the  jury. 

LEd.  Note.— For  other  casea,  see  Master  and 
Servant,  Dec  Dig.  |  288.*] 

fl.  Masteb  and  Skbvant  (I  289*)— IirjUBT  to 
Skbtart  —  Neouokncb  —  Coittbibutobt 

NEaUOENCE. 

Where,  in  an  action  for  injuries  to  a 
freight  conductor  while  coupling  cars,  there 
was  evidence  of  negligence  of  the  company  in 
not  providing  a  proper  lever  and  in  not  provid- 
ing against  a  defective  appliance  by  inspection, 
and  the  jury  might  find  that  Aere  was  such 
an  emergency  as  justified  a  man  of  reasonable 
discretion  In  going  between  the  cars  to  malte  the 
coupling,  a  motion  for  nonsuit,  on  the  ground 
that  the  evidence  showed  contributory  negli- 
gence or  assumption  of  risk,  was  properly  de- 
nied. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1125 ;    Dec  Dig.  §  289.*] 

7.  Masteb  awd  Servant  (g  289*)— Ikjitbt  to 
Servant— CoNTBiBtrroBT  Neguobnce. 

Where  a  railway  company^  bv  its  negligence 
created  an  emergency  which  justified  a  freight 
conductor  in  going  between  cars  to  couple  them, 
it  could  not  claim  that  the  conductor  was  neg- 
li^nt  as  a  matter  of  law  because  of  a  slight 
miscalculation  in  the  usual  position  of  danger. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1125;   Dec  Dig.  g  289.*] 

8.  MABraB  AND  SiBVAHT  (J  288*)— ASSUMP- 
TION OF  Risk. 

A  servant  in  entering  his  employment  as- 
sumes the  risk  of  his  own  errors ;  but  where,  by 
the  negligence  of  the  master,  he  is  brought  into 
a  position  of  unusual  peril,  it  is  generally  a 

?uestlon  for  the  jury  whether  the  injury  arose 
rom  an  error  of  the  servant  due  to  his  neg- 
ligence, or  to  such  Inadvertence  as  a  reasonably 
prudent  man  might  have  fallen  into  in  the  serv- 
ant's situation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  1095;   Dec  Dig.  {  289.*] 

9.  Master  and  Servant  (S  295*)— Injubt  to 
Servant— Assumption  of  Bisk. 

An  instruction  that,  where  a  servant  knows 
of  a  patent  defect  in  the  appliances  which  will 
make  it  dangerous  for  him  to  operate  them,  it 
is  for  the  jury  to  determine  whether  he  assumed 
the  risk,  or  wnether  a  man  of  ordinary  prudence 
would  have  undertaken  to  operate  the  appli- 
ances with  knowledge  of  its  defect  etc.,  is  not 
erroneous  as  making  assomption  of  risk  to  de- 
pend on  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  g  295.*] 

10.  New  Tbiai.  (g  162*)— Poweb  of  Court— 
Grounds— Excessive  Verdict. 

The  power  of  circuit  courts  to  grant  new 
trials,  as  authorized  by  Civ.  Code,  g  2734,  ex- 
tends to  the  granting  of  new  trials  for  excessive 
verdicts  in  tort  for  unliquidated  damages  on  con- 
dition that  plaintiff  shall  refuse  to  remit  the 
amount  deemed  excessive. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  g  826;   Dec  Dig.  g  162.*] 

11.  Appeai,  and  Error  (g  979*)— Discretion 
OF  Tbiai.  Coubt— Gbantino  or  Retusino 
New  Trials— Review. 

The  granting  or  refusing  of  a  new  trial  on 
the  ground  of  an  excessive  verdict  in  tort  for 
nnliquidated  damages  is  within  the  discretion  of 
the  ctrcnit  jndge,  and  the  court  on  appeal  will 
not  disturb  the  ruling  unless  it  was  based  on 
an  error  of  law. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  8878;  Dec  Dig.  g  979.*] 


12l  New  Trial  (g  76*)— Grounds— Excebbivb 

Vebdiot. 

A  new  trial  should  not  be  granted  merely 
becanse  the  trial  judge  would  have  found  a  less 
amount  than  that  found  by  the  jury,  unless  the 
opinion  of  the  judge  amounts  to  a  clear  convic- 
tion that  Injustice  has  been  done  by  an  excessive 
verdict.  ' 

[Ed.  Note. — For  other  casea,  see  New  Trial, 
Cent  Dig.  g  153 ;  Dec  Dig.  g  76.*] 

13.  New  Tbiai.  (g  162*) — Grounds— Excessive 
Verdict. 

Where  the  circuit  judge  in  the  exercise  of 
bis  discretion  orders  a  new  trial  unless  plaintiff 
will  remit  a  specified  sum,  he  adjudges  that  the 
verdict  is  by  such  amount  excessive,  and  that 
defendant  is  of  legal  right  entitled  to  be  reliev- 
ed from  that  excess  or  have  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  1 162.*] 

14.  New  Tbiai.  (f  161*)— Gbottnds— Excessive 
Vebdiot. 

The  circuit  judge,  in  granting  a  new  trial 
because  the  verfict  is  excessive,  may  provide 
that  defendant  shall  do  things  necessary  to  pre- 
serve the  rights  of  plaintiff  as  a  condition  of  the 
new  trial,  and  he  may  require  defendant  to  se- 
cure the  reduced  amount  of  the  verdict  if  it 
should  stand. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  g  321 ;  Dec  Dig.  g  161.*] 

16.  New  Tbial  (g  161*)— Gboundb— Excessive 

Verdict. 

An  order  for  a  new  trial  because  the  ver- 
dict is  excessive  is  a  benefit  to  which  defendant 
is  entitled  by  right,  and  it  cannot  be  made  a 
condition  of  the  enjoyment  of  such  right  that 
he  shall  surrender  his  right  of  appeal  on  the 
ground  of  error  committed  in  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  g  161.*] 

16.  New  Tbiai.  (g  162*)— Gbounds— Excessive 

Vebdiot. 

An  order  granting  a  new  trial  because  the 
verdict  is  excessive,  which  provides  that  if  de- 
fendant within  a  specified  time,  shall  tender  a 
specified  sum  in  satisfaction  of  the  verdict,  and 
if  plaintiff  shall  decline  to  accept  it  a  new 
trial  shall  be  had*  but  If  defendant  fail  to 
make  the  tender,  a  new  trial  shall  be  refused,  is 
erroneous,  as  imposing  the  condition  that  defend- 
ant shall  tender  the  reduced  amount  and  the  or- 
der must  be  modified  so  that  defendant  shall  <>e 
entitled  to  a  new  trial  unless  plaintiff  shall 
within  a  specified  time  file  a  remittitur  of  a 
specified  amount 

[Ed.  Note.— For  other  cases,  see  New  IWal, 
Dec  Dig.  <  162.*] 

Appeal  from  Commmi  Fleas  Circuit  Court 
of  Kershaw  County;    Geo.  E  Prince,  Judge. 

Action  by  W.  J.  Hall  against  the  North- 
western Railroad  Company  of  South  Caro- 
lina. From  a  conditional  order  for  a  new 
trial,  defendant  appeals.  Modified  and  af- 
firmed. 

Lee  &  Molse  and  Clark  &  Von  Treskon,  for 
appellant  Klrkland  &  Smith,  for  respond- 
ent 

WOODS,  J.  The  plaintiff,  a  freight  con- 
ductor on  the  defendant's  railroad,  went  be- 
tween two  freight  cars  for  the  purpose  of 
coupling  them,  was  caught  between  the  buf- 
fers, and  received  personal  injuries.  On  the 
allegation  that  his  injuries  were  due  to  the 
negligence  of  the   defendant  railroad   com- 


•For  other  cases  «m  same  tople  and  section  NUUBER  In  Dec.  *  Am.  Digs.  U07  to  SaU,  *  Reporter  Indexes 
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paiiy,  a  verdict  of  $16,000  was  recovered. 
The  drcult  judge  refused  a  motion  for  non- 
Bidt,  but  granted  a  conditional  order  for  a 
new-  trial.  The  defendant's  counsel  by  their 
exceptions  submit  that  the  motion  for  non- 
suit should  have  been  granted,  that  there 
were  errors  in  the  charge  to  the  Jury,  and 
that  the  conditions  attached  to  the  order  for 
new  trial  were  not  authorized  by  law. 

We  first  consider  the  refusal  to  grant  a 
nonsuit:  The  grounds  of  the  motion  were 
that  the  plalntlfT  knew  the  danger  of  attempt- 
ing to  make  the  coupling  by  going  between 
the  cars,  and  could  not  recover  (1)  because  he 
assumed  the  risk  of  the  attempt,  and  (2)  be- 
cause he  was  guilty  of  contributory  negli- 
gence in  taking  the  risk.  This  is  one  of  that 
class  of  cases  where,  by  reason  of  the  al- 
legation that  the  danger  was  so  obvious  and 
imminent  that  no  prudent  servant  would 
have  undertaken  to  make  the  coupling,  the 
defenses  of  contributory  negligence  and  as- 
sumption of  risk  approach  so  closely  to  each 
other  that  distinction  between  them  is  almost 
impossible  in  the  practical  application  of  the 
law.  In  Bodie  v.  C.  &  W.  C.  By.  CJo.,  61  S. 
C.  468,  30  S.  B.  716,  the  general  distinction 
is  thus  stated:  "  'Assumption  of  risk'  rests 
in  the  law  of  contract,  and  involves  an  im- 
plied agreement  by  the  employ^  to  assume 
the  risks  ordinarily  incident  to  his  employ- 
ment, or  a  waiver,  after  full  knowledge  of 
an  extraordinary  risk,  of  his  right  to  hold 
the  employer  for  a  breach  of  duty  in  this  re- 
gard. •  •  •  'Contributory  negligence,'  on 
the  other  hand,  rests  in  the  law  of  torts,  as 
applied  to  negligence,  and,  when  such  defense 
is  established,  the  plaintiff's  action  is  defeat- 
ed, not  because  of  any  agreement  express  or 
implied,  but  because  hla  own  misconduct  was 
a  proximate  cause  of  the  Injury."  In  fur- 
ther elaboration  of  the  distinction,  it  is  said 
in  Barksdale  v.  C.  &  W.  C.  By.,  66  S.  C. 
211,  44  S.  E.  743:  "Nearly  every  case  of 
contributory  negligence  on  the  part  of  an 
employs  Involves  in  a  general  sense  some 
assumption  of  risk,  because  in  order  to  be 
guilty  of  contributory  negligence  there  must 
be  the  risk  of  apparent  danger.  When  a 
servant  risks  this  danger  in  the  discharge  of 
duty  Imposed  on  him  in  the  course  of  usual 
duty,  this  would  be,  in  an  exact  sense,  a 
case  of  assumption  of  risk ;  but  if  he  improp- 
erly risks  the  danger,  which  becomes  a  prox- 
imate cause  of  the  Injury,  in  doing  that 
which  is  not  imposed  on  him  in  the  course 
of  his  usual  duty,  it  would  be  contributory 
negligence."  Under  the  law,  as  thus  laid 
down,  neither  the  defense  of  assumption  of 
risk  nor  contributory  negligence  was  con- 
clusively made  out  either  by  the  evidence  of 
the  plaintifC  or  the  evidence  on  both  sides 
taken  together. 

The  testimony  tended  to  show  these  con- 
ditions: Camden  and  Smnter  were  the  ter- 
minal points  of  the  defendant.  Northwestern 
Railroad  Company.  It  is  customary  for  rail- 
roads to  have   car   Inspectors   at  terminal 


points,  charged  with  the  duty. of  seeing  that 
cars  were  in  fit  and  safe  condition  for  use; 
but  the  defendant  failed  to  provide  for  sncb 
Inspector.  It  was  also  customary  to  provide- 
for  the  crew  of  a  freight  train  three  brake- 
men,  that  force  being  necessary  besides  the 
engineer  and  conductor;  but  the  plaintifT 
was  allowed  only  two  brakemen  on  his  train,, 
though  he  had  complained  to  the  president 
of  the  road  that  two  brakemen  were  insuffi- 
cient and  had  been  promised  more  men. 
There  were  no  printed  or  written  rules  of  the 
road  furnished  to  employes ;  but  It  was  the 
duty  of  the  plaintiff  to  shift  and  move  car» 
at  Camden,  as  ordered  by  the  Camden  freight 
agent;  the  plaintiff  deteirutning  for  himself 
the  manner  of  doing  the  work.  On  Novem- 
ber 23,  1903,  after  the  plaintiffs  train  wa» 
made  up  at  Camden,  and  was  about  to  de- 
part on  its  schedule  time,  the  freight  agent 
directed  the  plaintiff  to  place  two  empty 
cars  on  the  track,  known  as  the  "oil  milt 
track."  The  two  cars  to  be  moved  were  on 
the  same  track  but  were  not  coupled  to- 
gether. The  plaintUt,  at  the  rear  of  the 
train,  signaled  the  engineer  to  move  the 
train  and  make  the  coupling.  Seeing  that 
the  train  had  not  been  moved  against  the 
rear  car  with  sufficient  force  to  make  the 
coupling  automatically,  plaintiff  tried  to  use 
the  lever  provided  for  coupling  the  cars, 
without  going  between  them;  but  the  lever 
failed  to  work.  He  then  went  between  the 
cars,  and,  walking  with  the  slowly  moving 
train,  undertook  to  make  the  coupling  with 
his  hand  by  lifting  the  latch  pin.  The  plain- 
tiff testified  he  had  made  couplings  this  way 
hundreds  of  times  before  with  safety;  but 
on  this  occasion  he  Inadvertently  went  In  a 
little  farther  than  was  necessary,  and  his  left 
side  was  caught  between  the  buffers.  The 
plaintiff  admitted  he  knew  there  was  daflger 
in  going  between  the  cars  to  couple ;  but  he 
testified  he  made  the  effort  because  the  last 
car  was  on  a  downgrade,  and  he  had  rea- 
son to  apprehend  that,  if  he  did  not  stop  It 
by  coupling  it,  the  car  would  run  down  the 
grade  and  off  the  track.  In  addition  for  this 
reason  for  attempting  to  make  the  coupling, 
as  the  plaintiff  testified,  a  part  of  his  train 
was  on  the  main  line  of  the  Southern  Ball- 
way  Company,  and  its  passenger  train  being 
about  due,  and  his  own  train  unguarded  for 
lack  of  a  sufficient  crew,  the  plaintiff  con- 
sidered it  Important  to  get  his  train  out  of 
the  way. 

There  is  force  In  the  argument  that  the 
plaintiff  voluntarily  assumed  the  risk  of  the 
dangers  of  bis  employment,  due  to  lack  of  in- 
spection of  the  cars,  because  he  had  cou- 
tinned  in  the  service  of  the  defendant  with 
full  knowledge  that  the  cars  were  not  in- 
spected. Wofford  V.  Clinton  Cotton  Mills,  72 
S.  C.  348,  61  S.  E.  918,  and  cases  cited.  De- 
cision of  the  point,  however,  is  not  necessary 
in  the  consideration  of  the  motion  for  nonsuit, 
because  there  was  evidence  to  go  to  the  jury 
on  other  Issues  of  negligoice  and  assumption 
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of  riik.  The  evidence  is  very  far  from  show- 
ing that  the  plalntlfTa  contractual  relation  of 
service  contemplated  that  In  the  usual  course 
of  his  service  he  should  assume,  at  his  own 
peril,  the  risk  of  coupling  cars  by  going  In 
between  them  and  lifting  the  latch  pin  with 
his  own  hands.  Indeed,  we  do  not  under- 
stand the  defendant's  counsel  to  contend  that 
assumption  of  risk  arose  in  that  way.  It 
Is  true  the  plaintiff  says  he  had  so  made  the 
coupling  a  thousand  times  with  safety,  but 
that  such  a  mode  of  coupling  was  not  to  be 
expected  as  usual  is  shown  by  the  fact  that 
the  defendant's  cars  were  equipped  with 
levers  to  be  operated  from  the  side  of  the 
car.  But  there  was  evidence  that  it  was 
the  duty  of  the  plaintiff  In  the  course  of  his 
usual  service  to  couple  cars,  and  that  the 
performance  of  this  duty  was  necessary  to 
the  service.  The  position  of  defendant  we 
understand  to  be  that,  coupling  cars  being  a 
duty  Imposed  by  plaintiff's  usual  course  of 
service,  if  the  negligence  of  the  defendant  be 
assumed  in  imposing  the  argent  duty  on  this 
occasion  of  making  the  coupling  without  a 
safe  means  of  performing  the  duty,  yet  the 
plaintiff  at  the  moment  was  well  aware  of 
the  danger,  and,  in  choosing  to  perform  it, 
assumed  the  risk,  and  thus  waived  his  right 
to  have  provided  a  safe  means. 

The  defendant's  charge  of  contributory 
negligence  depends  on  viewing  the  same  act 
of  the  plaintiff  from  a  different  standpoint 
Stated  In  short,  the  argument  is  this:  The 
plaintiff  was  required  in  the  course  of  his 
service  to  couple  cars,  but  by  the  use  of  a 
lever,  and  not  by  going  between  the  cars 
and  using  his  hands,  and  hence  it  was  negli- 
gence to  attempt  to  move  the  coupling  in  that 
way;  and  further,  even  if  defendant's  negli- 
gence, in  not  supplying  a  workable  lever, 
made  it  necessary  for  plaintiff  to  go  between 
the  cars,  he  could  nevertheless  have  coupled 
the  cars  In  that  position  without  being  caught, 
If  he  had  not  negligently  gone  too  near  the 
buffers.  In  this  view  the  defendant  asked 
the  court  to  find  contributory  negligence  of 
the  plaintiff  as  a  necessary  sequence  (1)  from 
the  negligent  act  of  going  between  the  cars, 
where  his  services  did  not  require  him  to  go, 
and  (2)  from  the  negligent  act  in  going  so 
far  in  that  he  was  caught  Under  the  evi- 
dence of  the  plaintiff  in  this  case  that  he 
had  made  such  couplings  a  thousand  times 
in  safety,  it  might  be  doubted,  as  a  matter  of 
law,  whether  it  would  have  been  contributory 
negligence  for  the  plaintiff  to  go  between 
the  cars  to  make  a  coupling,  even  where  there 
was  no  emergency ;  but  assuming  that  such 
acts  would  be  so  held  under  ordinary  circum- 
stances, or  taking  the  other  view,  and  con- 
sidering the  evldepce  such  as  would  under  the 
ordinary  circumstances  admit  of  no  other  in- 
ference than  that  the  plaintiff  had  assumed 
the  risk,  and  was  therefore  precluded  from 
discovery,  such  inference  would  not  be  ad- 
missible under  the  other  facts  of  the  case. 
The  plaintiff  had  exhausted  the  safest  means 


of  making  the  coupling  by  attempting  to  use 
the  lever  provided  by  defendant,  which  prov- 
ed to  be  out  of  order.  If  the  presence  of  his 
train  on  the  main  track  of  the  Southern  Rail- 
way was  not  positively  dangerous  to  the  pas- 
senger train  then  expected,  it  was  an  obstruc- 
tion which  it  was  his  duty  to  remove.  Much 
more  important  than  this  was  his  anxiety 
that,  unless  he  should  be  able  to  stop  the 
car  by  making  the  coupling,  It  would  run  off 
the  track,  and  thus  Involve  the  defendant,  his 
employer,  in  loss.  It  was  for  the  jury  to  say 
whether  these  conditions  amounted  to  such  an 
emergency  as  would  Justify  or  excuse  a  man 
of  ordinary  prudence  and  Judgment  in  under- 
taking to  make  the  coupling  in  the  way  he 
did.  This  is  the  pivotal  Inquiry  In  such  cases 
under  the  defense  of  assumption  of  risk 
(Ivy  V.  Wilson,  Cheves,  74 ;  Barksdale  v.  Rail- 
way Co.,  supra),  as  well  as  under  the  defense 
of  contributory  negligence  (Thompson  v.  Sea- 
board  Air  Line  Ry.,  81  S.  C.  333,  62  S.  B.  S96), 

Only  one  remark  need  be  made  as  to  the 
application  of  the  following  clause  of  article 
9,  I  15,  of  the  Constitution:  "Knowledge  by 
any  employs  injured  of  the  defective  or  un- 
safe character  or  condition  of  any  machinery, 
ways  or  appliance  shall  be  no  defense  to  an 
action  for  Injury  caused  thereby,  except  as 
to  conductors  and  engineers  in  charge  of 
dangerous  or  unsafe  cars  or  engines  voluntar- 
ily operated  by  them."  Assuming  that  the 
car  was  dangerous  or  unsafe  for  lack  of  the 
lever,  it  was  a  question  for  the  jury  to  decide 
whether  the  plaintiff  "voluntarily"  operated 
it  or  did  so  under  the  constraint  of  a  duty 
to  make  such  an  effort  in  an  unforeseen  emer- 
gency as  a  reasonably  prudent  man  would 
make  for  the  protection  of  his  employer's 
property. 

There  being  evidence  of  the  negligence  of 
defendant  in  not  providing  a  lever  that  would 
work,  and  in  not  having  provided  against 
such  a  defective  appliance  by  inspection  of 
the  cars,  and  evidence  from  which  the  Jury 
might  reach  the  conclusion  that  there  was 
such  an  emergency  as  would  Justify  a  man  of 
reasonable  prudence  and  discretion  in  going 
between  the  cars  to  make  the  coupling,  when 
he  could  make  It  in  no  other  way,  it  fellows' 
that  the  motions  for  nonsuit  and  for  new 
trial  could  not  be  granted  on  the  ground 
that  the  evidence  conclusively  shows  con- 
tributory negligence  or  assumption  of  risk 
on  the  part  of  the  plaintiff  in  going  between 
the  cars.  Nor  could  either  of  these  motions' 
be  granted  on  the  ground  that  the  plaintiff, 
after  getting  between  the  cars,  Inadvertently 
went  a  few  Inches  further  in  than  was  neces- 
sary, so  that  he  was  caught  between  the 
buffers.  If  the  defendant,  by  Its  negligence, 
created  an  emergency  which  justified  the 
plaintiff  in  going  between  the  cars,  it  cannot 
maintain  the  position  that  negligence  must  be 
Imputed  to  the  plaintiff  as  a  matter  of  law, 
because  of  a  slight  miscalculation  or  inad- 
vertence in  the  usual  position  of  danger. 
The  servant  in  entering  the  employment  oT 
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die  m&ster,  It  Is  tme,  assnmes  tbe  risk  of 
bla  own  errors  committed  In  his  nsoia  serv- 
ice. Green  t.  So.  By.  Co.,  72  S.  C.  402,  S2 
S.  E.  45.  Bnt  where,  by  the  negligence  of  the 
master,  he  is  brought  Into  a  position  of  un- 
usual peril,  In  the  effort  to  perform  one  of 
the  duties  of  bis  service,  it  is  generally  a 
question  of  fact  for  the  jury  to  determine 
whether  the  injury  arose  from  an  error  or 
miscalculation  of  the  servant,  due  to  his 
negligence,  or  to  such  mistake  or  Inadver- 
tence as  a  reasonably  prudent  man  might 
have  fallen  into  in  the  servant's  situation. 
Of  course,  there  are  cases  In  which  only  the 
inference  of  negligence  could  be  drawn,  but 
this  la  not  one  of  them,  for,  engaged  as  the 
plaintiff  was,  a  prudent  and  careful  man 
might  well  have  made  the  mistake  of  getting 
a  few  Inches  too  near  the  coupling  and  be- 
tween the  buffers.  The  facts  of  this  case 
bring  it  within  the  principle  of  Schlemmer 
V.  Buffalo,  etc..  By.  Co.,  205  U.  S.  1,  27  Sup. 
Ct.  407,  51  L.  Ed.  681.  It  Is  clearly  distin- 
guished from  Lyon  v.  O.  &  W.  C.  By.  Co.,  77 
S.  C.  828,  58  S.  E.  12,  where  a  flagman  was 
Injured  in  doing  a  negligent  act  not  demand- 
ed nor  called  for  by  the  conductor,  and  which 
he  well  knew  was  not  Intended  by  the  order 
he  bad  received. 

Exception  Is  taken  to  this  Instruction  to 
the  Jury:  "But  if  the  servant  knows  of  a 
patent  defect  In  the  appliances  which  wlU 
make  It  dangerous  for  him  to  oi)erate  that 
appliance,  then  it  becomes  a  question  of  fact 
for  the  Jury  whether  or  not  he  assumed  the 
risk,  or  whether  or  not  a  man  of  ordinary 
.prudence  would  have  undertaken  to  operate 
the  appliance  with  knowledge  of  Its  defect 
which  rendered  It  dangerous,  whether  or 
not  he  knew  It  was  dangerous  to  do  It,  If 
he  did,  and  if  a  man  of  ordinary  prudence 
would  not  have  acted  as  he  did,  having  due 
regard  for  his  own  safety,  he  is  guilty  of  neg- 
ligence, if  that  negligence  contributed  as  a 
proximate  cause  of  his  Injury,  he  cannot  re- 
cover, however  painful  bis  Injuries  may  be, 
however  permanent"  The  error  assigned  is 
In  making  assumption  of  risk  to  depend  on 
reasonable  care.  The  exception  Is  disposed 
of  by  this  language  of  the  court  in  Barlcs- 
dale  V.  C.  &  W.  0.  By.  Co.,  supra:  "To  de- 
feat the  claim  of  a  conductor  or  engineer  for 
Injury  In  cases  of  this  character,  the  knowl- 
edge must  be  of  defects  whldi  the  conductor 
or  engineer  believed  to  be  dangerous  or  un- 
safe, or  which  he  ought  to  have  regarded 
dangerous  or  unsafe,  in  the  exercise  of  ordi- 
nary prudence  and  reason.  Any  other  view 
would  not  only  be  straining  the  meaning  of 
words,  but  would  be  unreasonable  and  re- 
sult In  an  Intolerable  hardship  both  to  the 
public  and  those  charged  with  the  conduct 
of  roads,  for  it  would  require  an  engineer 
or  conductor  upon  discovery  of  any  slight  de- 
fect of  machinery  to  stop  his  train  or  pro- 
ceed at  his  peril."  Furthermore,  as  we  have 
pointed  out,  whether  the  exigency  was  such 
AB  to  constrain  a  man  of  ordinary  prudence 


to  (q;>erate  even  a  dangerous  car  was  a  ques- 
tion for  the  Jury. 

The   remaining  exceptions   relate  to    the 
power  of   the  circuit  Judge  to  impose  the 
dondltlona  appearing  In  his  order  granting 
a  new  trial.    As  the  point  Is  important,  we 
set  out  the  order  in  full:  "This  was  a  motion 
for  a  new  trial  made  upon  the  minutes  of 
the  court  at  the  recent  spring  term  of  court 
for  Kershaw  county.    The  Jury  had  rendered 
a  verdict  in  this  case  for  plaintiff  for  $15,- 
000.    The  motion  for  a  new  trial  is  based  on 
the  grounds  hereto  attached.    The  first,  sec- 
ond,  and  third   groimds   are,   after  mature 
consideration,  overruled.    The  fourth  ground, 
which  is  as  follows:  'Because  the  verdict  of 
the  Jury  was  caprldons  and  excessive* — ^has 
given  me  no  little  concern.     I  cannot  hold 
that  the  verdict  was  capricious,  but  as  to 
whether  or  not  It  was  excessive  is  a  matter 
that  has  caused   me  considerable  thought. 
After  full  deliberation,  I  have  concluded  to 
cut  this  verdict,  provided  the  plaintiff  is  to 
get  the  amount  Indicated  by  me  without  fur- 
ther expense  and  litigation.    It  Is  therefore 
ordered   that,   if   the   defendant   within   30 
days  from  the  date  of  the  filing  of  this  order 
tenders  to  plaintiff  the  sum  of  $10,000  and 
costs  In  full  satisfaction  of  said  verdict,  and 
If  the  plaintiff  declines  to  accept  said  amoimt 
and  release  the  defendant  upon  record  from 
all  further  liability  for  said  verdict,  then  a 
new  trial  Is  ordered;   but  if  defendant  fall 
or  decline  within  said  period  of   time  to 
make  the  tender  aforesaid,  then  a  new  trial 
be  and  is  hereby  refused.    The  tender  Is  to 
be  made  to  the  plaintiff  through  his  attor- 
neys, and  the  plaintiff  is  to  be  allowed  24 
hours  In  which  to  decline  or  accept  the  ten- 
der, pending  which  24  hours  the  tender  is  to 
be  kept  good  unless  sooner  declined  by  the 
plaintiff."    Tlie  statute  provides:    "The  cir- 
cuit courts  shall  have  power  to  grant  new 
trials  in  cases  where  there  has  been  a  trial 
by  Jury  for  reasons  for  which  new  trials 
have  usually  been  granted  in  the  Courts  of 
law  In  this  State."    Civ.  Code  1902,  |  2734. 
The  order  puts  the  defendant  In  the  dilemma 
of  tendering  the  amount  fixed  by  the  circuit 
Judge  and  giving  up  his  statutory  right  of 
appeal  on  the  penalty  of  having  to  pay  the 
excessive  verdict  if  his  appeal  should  fall. 
Indeed,  It  is  manifest  from  the  langraage  of 
the  order  that  the  ch-cult  Judge  Intended  that 
the  defendant  should  have  the  benefit  of 
the  reduction  of  the  verdict  only  on  condition 
of  giving  up  the  right  of  appeal  and  paying 
within  30  days.    The  question  is  whether  the 
Imposition  of  such  terms  was  a  lawful  exer- 
cise of  Judicial  discretion. 

The  power  to  grant  new  trials,  now  vested 
in  the  circuit  court,  was  formerly  exercised 
by  the  court  of  appeals.  It  is  well  settled 
that  this  power  extends  to  the  granting  of 
new  trials  for  excessive  verdicts  in  actions  of 
tort  for  unliquidated  damages,  on  condition 
that  the  plaintiff  shall  refuse  to  remit  the 
amount  adjudged  to  be  excesslva     Mettles 


Digitized  by 


Google 


S.C.) 


HALL  T.  NORTHWESTERN  B.  OO. 


853 


y.  Harrison,  2  McCord,  230;  Davis  t.  Rnff, 
Oheres,  17,  84  Am.  Dec.  684;  Frlpp  t.  Mar- 
tin, 1  Speer,  236;  Warreu  t.  Lagrone,  12 
S.  a  SI;  Finch  T.  Flncb,  21  S.  C.  342; 
Beaudrot  y.  Railway  Co.,  68  S.  C.  160,  48 
8.  £2.  106.  It  may  be  regarded  settled,  fur- 
tber,  by  the  case  of  Laney  t.  Bradford,  4 
Rich.  1,  that  the  power  extends  to  fixing 
other  conditions  in  addition  to  a  refusal  of 
the  plaintiff  to  remit  the  portion  of  the  ver- 
dict adjudged  to  be  excessive;  but  the  case 
is  by  no  means  conclusive  of  the  question 
here,  because  there  the  court  in  Imposing 
conditions  carefully  preserved  the  legal  rights 
of  the  parties.  It  Is  to  be  borne  in  mind,  tdo, 
that  there  could  be  no  appeal  In  that  case 
because  the  order  was  made  by  the  court  of 
last  resort,  and  therefore  the  case  Is  not  an 
authority  for  the  proposition  that  conditions 
of  granting  a  new  trial  for  excessive  dam- 
ages may  be  Imposed  which  take  away  the 
right  to  appeal  for  alleged  errors  of  law  In 
the  course  of  the  trial  or  require  the  de- 
fendant to  waive  any  other  statutory  right 
The  granting  or  refusing  a  motion  for  a  new 
trial,  made  on  the  ground  that  the  verdict 
is  excessive.  Is  within  the  discretion  of  the 
circuit  Judge,  and  this  court  will  not  dis- 
turb his  conclusion  unless  the  order  was  bas- 
ed on  an  error  of  law.  The  discretion  of  the 
circuit  Judge  must,  however,  be  controlled  by 
these  established  principles,  recognized  by 
the  cases  above  dted:  First,  a  new  trial 
should  not  be  granted  merely  because  the 
judge  would  have  found  a  less  amount  than 
that  found  by  the  Jury,  unless  the  opinion  of 
the  Judge  amounts  to  a  clear  and  fixed  con- 
viction that  injustice  has  been  done  by  an 
excessive  verdict;  second,  when  the  circuit 
Judge  has  a  clear  conviction  that  injustice 
has  been  done  by  an  excessive  verdict,  then 
It  Is  his  duty  to  relieve  from  the  injustice 
by  ordering  a  new  trial  unless  the  plaintiff 
remits  the  excesa  This  being  the  Judicial 
duty  of  the  circuit  Judge,  the  party  aggrieved 
has  the  legal  right  to  have  that  duty  pei> 
formed  by  him.  Hence  when.  In  the  exercise 
of  his  Judgment  and  discretion,  the  circuit 
Judge  makes  an  order  that  a  new  trial 
should  be  granted  unless  the  plaintiff  remits 
so  many  dollars  from  the  verdict,  that  is  an 
adjudication  that  the  verdict  Is  by  that 
amount  clearly  excessive,  and  that  the  de- 
fendant Is  of  legal  right  entitled  to  be  re- 
lieved from  that  excess  or  have  a  new  trial. 
This  was  undoubtedly  the  adjudication  of 
Judge  Prince,  and  this  was  the  right  of  the 
defendant  We  do  not  doubt  that  Judge 
Prince  might  have  provided  in  the  order 
that  the  defendant  should  do  anything  neces- 
sary to  preserve  the  rights  of  the  plaintiff 
as  a  condition  of  the  new  trial;  such,  for 
example,  as  requiring  the  defendant  to  make 
secure  the  reduced  amount  If  It  should  stand. 


But  that  is  a  very  different  thing  from  mak- 
ing the  defendant's  adjudicated  right  to  a 
new  trial  nisi  depend  on  his  surrender  of  his 
constitutional  and  statutory  right  of  appeal 
to  the  Supreme  Court 

It  Is  true  the  order  for  a  new  trial  was  a 
benefit  bestowed  upon  the  defendant,  but  it 
was  a  benefit  to  which  he  was  entitled,  not 
by  grace,  but  by  right  as  soon  as  the  verdict 
was  adjudged  excessive,  and  It  cannot  be 
made  a  condition  of  the  enjoyment  of  this 
right  that  he  shall  surrender  his  other  right 
to  appeal  to  the  Supreme  Court  on  the 
ground  of  error  committed  In  the  course  of 
the  trial.  The  principle  we  have  stated  is 
well  supported  by  authority.  As  was  well 
said  by  the  Supreme  Court  of  California  in 
a  very  similar  case.  It  was  not  the  fault  of 
the  defendant  that  the  Jury  found  an  exces- 
sive and  unjust  verdict  and  the  defendant 
should  not  be  punished  for  it  by  being  de- 
prived of  his  right  of  appeal.  Gardner  v. 
Tfttum,  81  Cal.  370,  22  Pac.  880.  While  the 
precise  point  was  not  involved,  the  opinion 
of  the  court  in  Kennon  v.  Gilmer,  131  U.  S. 
22,  9  Sup.  Ct  696,  33  L.  Ed.  110,  seems  to 
accord  with  this  conclusion.  In  Schultz  v. 
C,  M.  A  St  P.  B.  Co.,  48  Wis.  876,  4  N.  W. 
399,  In  discussing  an  order  like  this,  the 
court  said:  "The  court  may  grant  or  refuse 
a  new  trial,  or.  In  a  proper  case,  may  grant 
a  new  trial  nisi;  but  should  do  one  thing 
or  the  other.  It  should  not  as  was  done  in 
this  case,  require  the  prevailing  party  to  re- 
mit a  portion  of  the  damages  awarded,  and 
then  deprive  the  other  party  of  the  benefit  of 
the  reduction  unless  he  submits  to  onerous 
terms.  Had  this  defendant  paid  the  $3,000 
and  costs,  and  taken  a  discharge  of  the  Judg- 
ment probably  it  would  thereby  have  lost 
the  right  to  have  the  case  reviewed  by  this 
court  on  appeal."  In  Young  v.  Cowden,  98 
Tenn.  677,  40  S.  W.  1091,  It  is  said  the  de- 
fendant cannot  be  required  to  forego  his  ap- 
peal by  the  terms  of  an  order  for  new  trial. 
We  have  examined  the  authorities  cited  by 
respondent's  counsel  and  many  others,  but  we 
have  found  no  case  where  a  court  of  last  re- 
sort has  sustained  such  a  condition  as  wa» 
here  attached  to  the  order  for  a  new  trial. 

The  order  of  Judge  Prince  is  adjudged  to^ 
be  erroneous  in  Imposing  the  condition  that 
the  defendant  should  tender  the  reduced 
amount  within  30  days  from  the  date  of  the 
order.  The  substantial  effect  is  to  modify 
the  order  so  that  the  defendant  is  adjudged 
to  be  entitled  to  a  new  trial,  unless  the  plain- 
tiff shall  within  30  days  from  the  filing  of 
the  remittitur  in  the  court  of  common  pleas 
for  Kershaw  county  remit  by  due  entry  on 
the  record  the  sum  of  $6,000. 

Upon  such  entry  being  so  made,  it  is  ad- 
Judged  that  the  judgment  of  the  circuit  court 
be  affirmed. 
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JACKSON  T.  SOUTHERN  COTTON  OIL  CO. 

<Supreme  Court  of  South  Carolina.     Nov.  17, 
.    190a) 

1.  Plbadinq  (I  248*)— A)ixNDi£Ein<— Allow- 
ance. 

WhAre  the  complaint  in  an  action  for  injury 
to  an  employs  alleged  that  be  fell  into  a  hole 
in  the  floor  negligently  left  unguarded,  and  that 
his  foot  was  caught  in  a  conveyor,  an  amead- 
ment,  alleging  that  the  employer  was  negligent 
in  leaving  the  conveyor  so  unprotected  that  the 
employ^  in  walking  over  the  floor  had  his  foot 
caught  and  injured,  did  not  substantially  change 
the  claim  of  the  employ^,  and  was  properly  Al- 
lowed at  the  trial,  under  Code  Civ.  Proc.  1902, 
fi  191,  191,  authorizing  amendments  not  chang- 
ing substantially  the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  683-694 ;   Dec.  Dig.  i  24a»] 

2.  New  Trial  (g  162*)— Gboundb— Excessive 
Vekdict^-Fobm  of  Obdeb. 

An  order  granting  a  new  trial  because  of 
the  excessiveness  of  the  verdict,  which  imposes 
the  condition  that  defendant  shall  pay  within  a 
specified  time  a  specified  sum,  is  erroneous,  and 
must  be  modified  so  as  to  give  defendant  a 
new  trial,  unless  plaintiff  will  remit  the  amount 
found  excessive. 

_[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  §  162.*] 

Appeal  from  Common  Pleas  Circuit  Court, 
Richland  Countj- ;  Geo.  E.  Prince,  Judge. 

Action  by  Joseph  Jackson,  by  his  guardian 
ad  litem,  Martin  Hardin,  against  the  South- 
ern Cotton  Oil  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Modified 
and  affirmed. 

Mordecal  &  Gadsden,  Rutledge  &  Hagood, 
and  J.  S.  MuUer,  for  appellant  EYank  Q. 
Tompkins,  for  respondent 


WOODS,  J.  This  appeal  relates  to  an 
order  allowing  an  amendment  to  the  com- 
plaint while  the  trial  was  in  progress,  and 
to  conditions  imposed  in  an  order  for  a  new 
trial  nisi.  The  plaintiff  recovered  a  rerdlct 
for  11,500  for  personal  injuries.  The  negli- 
gence of  the  defendant,  to  which  the  plain- 
tiff, a  laborer  In  defendant's  employment,  as- 
cribed his  Injuries,  was  thus  set  out  (n  the 
original  complaint:  "That  the  plaintiff's  du- 
ties as  such  laborer  required  him  to  go  to 
and  fro  about  the  said  mill,  and  at  times 
hereinafter  mentioned,  to  wit,  on  the  18th 
day  of  December,  1905,  while  going  through 
the  said  mill,  the  plaintiff  fell  into  a  bole  in 
the  floor  in  such  a  way  as  to  get  his  left  foot 
caught  in  a  conveyor,  a  piece  of  machinery 
for  transferring  cotton  seed,  which  extended 
under  said  floor,  and  suffered  his  said  foot 
to  be  seriously  bruised.  •  ♦  *  That  the 
defendant  company,  not  regarding  their  duty 
to  the  plaintiff,  conducted  themselves  so 
carelessly,  negligently,  and  unsklllfnily  in 
this  behalf :  (1)  In  that  they  provided  an  un- 


safe place  for  the  plaintiff  to  work  without 
adequate  guards  or  protection,  and  with  the 
covering  of  said  conveyor  left  open  and  un- 
protected in  such  a  manner  that  the  same 
was  unsafe  and  dangerous;  (2)  that  the  de- 
fendants negligently  failed  to  employ  a  sufll- 
cient  number  of  men  and  continuously  while 
the  machinery  was  in  motion  to  hare  some 
one  at  the  uncovered  place  in  the  floor  to 
warn  and  prevent  the  plaintiff  and  others 
from  falling  therein,  and  by  reason  thereof 
the  plaintiff  suffered  the  said  injury  to  his 
foot" 

Upon  the  conclusion  of  plaintiff's  testimony, 
the  circuit  court  allowed  the  plaintiff  to 
amend  the  fourth  paragraph  by  striking  out 
"the  floor"  and  "under,"  and  inserting  In  place 
thereof  the  words  "a  conveyor  box"  for  "the 
floor,"  and  "over"  for  "under".  The  defend- 
ant opposed  the  amendment,  and,  after  it  was 
made,  moved  that  the  cause  be  withdrawn 
from  the  jury  and  time  allowed  to  answer 
the  complaint,  as  amended.  The  circuit 
judge  refused  the  motion,  holding  that  the 
amendment  did  not  materially  change  the 
claim  or  cause  of  action.  There  is  no  sub- 
stantial foundation  for  the  appeal  on  this 
ground.  The  essential  charge  of  negligence 
was  leaving  the  conveyor  so  unprlotected 
that  the  plaintiff,  in  walking  over  the  floor, 
had  hia  foot  caught  and  injured.  Whether 
the  conveyor  extended  under  or  over  the 
floor  was  a  matter  of  detail,  and  changing 
the  allegation  in  respect  to  sncb  detail  did 
not  substantially  change  the  plaintlfTs  claim. 
Code  Civ.  Proc.  1902,  §{  191,  194.  The  case 
of  Booth  V.  Langley,  51  S.  C.  412,  29  S.  E. 
204,  is  conclusive. 

A  motion  for  a  new  trial  was  made;  one 
of  the  grounds  being  that  the  verdict  of 
$1,500  was  excessive.  The  circuit  judge  held 
all  the  grounds  insufficient,  except  the  ex- 
cessiveness of  the  verdict.  In  sustaining 
this  ground,  an  order  of  new  trial  nisi  was 
made,  imposing  the  condition  that  defendant 
should  pay  to  the  clerk  of  the  court  for  the 
plaintiff,  who  was  a  minor,  the  sum  of 
$1,000  within  SO  days  from  the  date  of  the 
order.  The  order  Is  the  same,  in  substance, 
as  that  which  has  just  been  considered  In 
Hall  V.  N.  W.  R.  Co.,  62  S.  B.  848,  and  this 
case  is  controlled  by  the  conclusion  there 
reached. 

The  judgment  of  thls^  court  is  that  under 
the  order  of  the  circuit'  court  the  defendant 
Is  entitled  to  a  new  trial,  unless  the  plain- 
tiff shall  within  80  days  from  the  filing  of  the 
remittitur  in  the  court  of  common  pleas  for 
Richland  county  remit  by  due  entry  on  the 
record  the  sum  of  $500. 

Upon  such  entry  being  so  made,  it  is  ad- 
judged that  the  judgment  of  the  circuit  court 
be  affirmed. 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  d»t«,  *  Reportsr  Indszs* 
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RIVERS   T.  ATLANTIC  COAST   LUMBER 
CORP.  et  al. 

<Sapreme  Court  of  South  Caralina.    Nov.  16, 
1908.) 

1.  Pabtitioh  (1 24*)— Action— Right  to  Par- 
tition. 

Partition  1«  a  matter  of  right,  and  not  of 
grace  or  discretion. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  I  87 ;    Dec.  Dig.  {  24.»] 

2.  Pabtition  (I  77*)  —  REi.na<— Actual  Par- 
tition. 

Under  the  direct  provision*  of  C^v.  Code 
1902,  {  2437,  partition  shonld  l>e  made  in  kind, 
-when  possible,  without  injury  to  the  parties  in 
interest. 

[ESd.  Note.— For  other  cases,  see  Partition, 
Cent.  IMg.  H  211,  216,  219;  Dec.  Dig.  {  77.*1 

9.  Partition   ({  118*)— Review— Findings— 
Appbovai.  of  Trial  Court. 

Where,  in  partition,  each  of  four  devisees 
owned  an  equai  one  fifth  interest  in  the  estate, 
and  the  remaining  fifth  liad  been  conveyed  to 
one  made  a  defendant,  to  whom  also  one  of  said 
four  devisees  had  conveyed  her  fifth  interest  In 
the  timl)er  on  a  part  of  the  land,  the  circuit 
court  having  decided  upon  the  report  of  com- 
missioners and  the  master,  to  whom  the  question 
«f  dividing  the  property  was  referred,  tnat  the 
property  should  be  sold,  its  ruling  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  i  113.*] 

-4.  Partition  ((  12*)  —  Bstatrs  Subject  to 

Partition— TBKE8. 

An  estate  in  trees  may  exist  independently 
of  the  land,  so  as  to  be  the  subject  of  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  (  39;   Dec.  Dig.  |  12.*] 

5.  Partition  (J  102*)— Relief— Sale— Trbeb. 
While,  in  i)artition,  when  some  of  the  par- 
ties own  the  timber  on  the  land,  equity  may 
order  the  timtier  sold  separately  from  the  land, 
it  is  not  bound  to  do  so  in  all  cases. 

[Ed.  Note.— For  other  caaes,  see  Partition, 
Dec.  Dig.  S  102.*] 

«.  Partition   (t   102*)— Review— Discretion 

OF  Trial  Court— Sale. 

Where  a  part  interest  in  the  timber  on  a 
tract  liad  been  conveyed  separately,  the  action 
of  the  trial  court  in  partition  in  requiring  the 
timber  to  be  sold  with  the  land  was  proper, 
and  will  not  be  disturbed ;  there  being  nothing 
in  the  record  requiring  a  different  conclusion. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  «  102.*] 

7.  Partition  (}  T9*)— Relief— Reference. 

In  partition,  the  court  having  decided  that 
A  sale  of  the  land  and  timber  thereon  together 
was  necessary,  some  of  the  timber  being  owned 
separatelv,  it  was  proper  to  order  a  reference  aa 
to  the  relative  values  of  the  land  and  timber. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  79.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  R.  W.  Memmlnger, 
Judge. 

Action  for  partition  by  Henrietta  M.  Rlv.- 
«r8  against  the  Atlantic  Coast  Lumber  Cor- 
poration and  others.  From  a  decree  ordering 
the  sale  of  a  tract  together  with  the  timber 
thereon,  said  defendants  appeal.    Affirmed. 


Le  Grand  Q.  Walker  and  WUlcox  &  Wlll- 
cox,  for  appellants.  Jervey  &  Cohen  and  W. 
A.  Holman,  for  respondent 

JONES,  J.  This  action  Is  for  the  partition 
of  lands  In  Berkeley  county,  composed  of  sev- 
eral tracts  aggregating  3,764  acres.  Charles 
O.  McCay  died  In  April,  1879,  seised  of  the 
lands  described  In  the  complaint  By  his 
will  the  lands  were  devised  to  Thomas  A. 
HcCay  for  life,  and,  upon  bis  death,  to  his 
children  then  surviving.  Thomas  McCay  died 
November  1,  1906,  leaving  surviving  blm  his 
daughters,  Henrietta  M.  Rivers,  plaintiff,  and 
Frances  D.  McCay,  Ella  Klnard  and  Annie 
Andrews,  defendants,  and  a  son,  Charles  H. 
McCay,  who  conveyed  his  Interest  In  the  land 
to  the  defendant  Atlantic  Coast  Lumber  Cor- 
poration; thus  entitling  each  of  the  parties 
to  one-fifth  interest  In  the  lands.  It  further 
appears  that  on  February  28,  1907,  the  plain- 
tiff conveyed  to  the  defendant  Atlantic  Coast 
Lumber  Corporation  her  one-fifth  Interest  in 
all  the  pine  timber  standing  and  fallen  of  10 
Inches  stump  diameter  and  upwards  12  inch- 
es from  the  ground  at  the  time  of  cutting, 
with  right  of  way,  eta,  on  492  acres  of  the 
lands  known  as  the  "McCay  Reservation." 
The  Atlantic  Coast  Lumber  Corporation  also 
owns  the  timber  on  all  of  the  McCay  lands 
other  than  the  McCay  reservation.  By  con- 
sent of  all  parties,  the  master  appointed  five 
disinterested  persons  to  go  upon  the  prem- 
ises, and  report  whether  or  not  the  property 
could  be  divided  In  kind.  This  committee 
went  upon  the  premises  and  recommended 
that  the  property  be  sold  in  five  parcels. 
Thereupon  the  master  made  a  report  recom- 
mending the  sale,  first  of  the  timber  on  the 
reservation  of  492  acres,  and  then  the  sale 
of  the  five  subdivisions  of  the  property  in 
question  as  they  appear  on  what  is  known 
as  the  "Richardson  plat"  The  master  fur- 
ther reconmiended  that  ont  of  the  proceeds 
of  sale  there  be  deducted  from  the  Interest 
to  which  Henrietta  M.  Rivers  would  have 
been  entitled  the  amount  of  money  paid  to 
her  by  the  Atlantic  Coast  Lumber  Corpora- 
tion for  her  interest  in  the  timber  on  the  Mc- 
Cay reservation,  and  that  the  remainder  of 
the  proceeds  of  sale  of  her  one-fifth  interest 
In  the  entire  property  be  paid  over  to  her  or 
her  attorneys.  The  matter  came  up  before 
Judge  Memmlnger;  the  only  question  at  is- 
sue being  the  proper  method  to  make  parti- 
tion of  the  reservation  tract  of  492  acres. 
Judge  Memmlnger  held  that  it  would  be  im- 
possible to  partition  the  land  in  kind  with- 
out Injury  to  one  or  more  of  the  tenants  In 
common.  Judge  Memmlnger  disagreed  with 
the  master  as  to  the  sale  of  the  timber  on 
the  McCay  reservation  tract  separate  from 
the  land,  and  ordered  a  sale  of  the  said  tract 
with  the  timber  thereon.  He  further  direct- 
ed that  the  proceeds  arising  from  the  sale 
of  the  one-fifth  Interest  of  Henrietta  M.  Rlv- 
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era  be  held  by  tbe  master,  and  ordered  a  ref- 
erence to  determine  the  relative  value  of  the 
timber  and  the  land  bo  that  the  court  might 
make  the  proper  division  between  Mrs.  Riv- 
era and  the  Atlantic  Coast  Lumber  Corpora- 
tion. Under  exception  to  this  decree,  the 
Atlantic  Coast  Lumber  Corporation  now  con- 
tends (1)  that  Its  Interest  in  tbe  timber 
should  have  been  set  apart  In  kind;  (2)  or 
that  all  the  timber  on  the  reservation  tract 
should  have  been  ordered  sold  and  proceeds 
divided  among  the  parties  according  to  their 
respective  rights. 

It  is  true  that  partition  Is  a  matter  of 
right  and  not  of  grace,  and  that  the  court 
favora  partition  in  kind  when  it  can  be  fair- 
ly so  made  without  injury  to  any  other  par- 
ties In  interest,  indeed  section  2437  of  the 
Civil  Code  of  1902  so  directs,  but  in  this  case 
the  commissioners,-  the  master,  and  tbe  cir- 
cuit court  all  concur  in  the  view  that  It  is 
Impracticable  to  partition  In  kind,  and  there 
is  no  such  showing  as  would  Justify  this 
court  in  overruling  such  conduslon.  As  an 
estate  in  trees  may  exist  independently  of 
the  estate  in  the  land,  and  is  the  subject  of 
partition  (Knotts  v.  Hydrlck,  12  Rich.  Law, 
S14;  Steedman  v.  Weeks,  2  Strob.  Eq.  145, 
49  Am.  Dec.  660),  It  is  witiiln  the  power  of 
the  court  of  equity  to  sell  the  timber  sep- 
arate from  the  land,  but  the  court  is  not 
bound  to  do  so  in  all  cases.  The  partition 
sought  in  this  case  Involved  a  sale  of  both 
land  and  tbe  timber  thereon,  and  such  has 
been  ordered.  If  Judge  Memminger  consid- 
ered that  a  sale  of  the  land  with  the  timber 
was  the  best  means  of  realizing  the  full  val- 
ue of  the  property,  we  find  nothing  in  the 
record  to  show  reason  for  a  different  con- 
clusion. Having  determined  that  it  was  best 
to  sell  the  land  and  timber  together,  It  was 
proper  to  order  a  reference  as  to  the  relative 
value  of  land  and  timber  with  a  view  to 
a  Just  partition  between  the  parties. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


DAVIS   BROS.   V.   BLUE  RIDGE   RY.   CO. 
et  al. 

(Supreme  Court  of  South  Carolina.    Nov.  16, 
1908.) 

1,  EviDEROK  (S  442*)— Parol  Bvidencb— Add- 
ing TO  Tebms  of  Wbittbn  Instbumknt. 
Where  a  written  contract  with  a  carrier 
for  shipment  was  silent  as  to  the  route,  parol 
evidence  as  to  a  separate  agreement  for  a  par- 
ticular route  was  not  incompetent  as  contradict- 
ing or  varying  the  written  contract. 

[Ed.    Note.— For   other   cases,   see   BSvidence, 
Cent.  Dig.  }  1893 ;   Dec  Dig.  i  442.*] 

2.*  Evidence  (§  543*)  —  Opinion  Evidence  — 
Competency  of  Expebts  —  Damages  —  Im- 
PAiBMBNx  of  Valve. 

In  an  action  for  injury  to  animals  daring 

transportation,    stock   dealers   were   competent 


witnesses  as  to  the  impairment  of  the  animals' 
value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  2358 ;   Dec.  Dig.  {  543.*] 

&  Cabbiebs  ((  229*)  —  Cabbiagk  of  Livk 
Stock  —  Injtjbt  Ddbiwo  Tbanspobtation— 
Actions— Meabube  of  Dahages. 

The  measure  of  damages  for  the  injury  to 
animals  by  a  carrier  during  transportation  is  the 
difference  between  their  market  value  at  destina- 
tion uninjured  by  the  carrier  and  their  value 
there  as  injured. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  063,  964;    Dec.  Dig.  |  229.*] 

4.  Cabbiebs    ((   22S*)  —  Cabbiaoe    of    Live 
Stock- Injtjbt  Dubing  TBANSPOBTATtow — 
Actions— ADiassiBn.iTY'  of  Evidence. 
In  an  action  against  carriers  for  injuries 
to   animals  during  transportation,   it  was    not 
error  to  admit  evidence  that  one  of  the  defend- 
ants had  not  quoted  witness  any  other  rate  than 
that  he  paid,  as  a  foundation  for  the  position 
that,  as  there  was  only  one  rate,  there  was  no 
consideration  for  a  release  from  liabilil?  except 
for  the  carrier's   negligence,  though  the  testi- 
mony contradicted  the  written  contract  of  ship- 
ment, where  defendant  had  not  introduced  the 
written  contract. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  228.*] 

6.  Appeal  and  Erbob  (}  1053*)  —  Review  — 
BLabuless  Ebbob— Admission  of  Evidence. 
llie  admission  of  the  evidence  was  not 
prejudicial,  where,  after  the  subsequent  intro- 
duction of  the  contract,  the  court  gave  a  charge 
making  the  testimony  valueless  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4178-4184:  Dec.  Dig.  f 
1053;*    Trial,  Cent.  Dig.  (  977.] 

6.  Evidence  (9  317*) — Coupetbnot— HEABSAr. 

In  an  action  for  injuries  to  animals  during 
transiwrtation,  evidence  as  to  declarations  of  a 
person  not  plaintiff's  agent  as  to  how  the  ribs 
of  one  of  the  animals  were  fractured  was  inad- 
missible as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1181 ;   Dec  Dig.  {  317.*] 

7.  Cabbiebs  (g  218*)  —  Cabbiaqb  of  Live 
Stock— Deviation  of  Contract  Route— Ef- 
fect ON  Contbaci  fob  Exemption  fbom 
Liability. 

Where  a  carrier  contracts  for  exemption 
from  certain  of  its  common-law  liabilities,  and 
then  without  necessity  due  to  unforeseen  emer- 
gencies materially  deviates  from  the  rente  agreed 
on,  the  special  exemptions  in  tbe  contract  ter- 
minate, and  the  common-law  liability  attaches; 
the  contract  for  exemptions  applying  tmly  to 
the  agreed  route. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  218.*] 

8.  Cabbiebs  (g  228*)— Exemption  fbom  Lia- 
BiLiTT  Except  fob  Negligence  —  Bttboen 
OF   Pboop. 

Under  a  contract  exempting  a  carrier  from 
liability  except  for  negligence,  the  burden  Is  on 
the  carrier  to  show  that  loss  or  damage  did  not 
result  from  Its  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g  958 ;    Dec.  Dig.  (  228.*] 

9.  Cabbiebs  (g  230*)— Cabbiaoe  of  Live  Stock 
— IwjUBT  DuBiNO  Tbanspobtation— Waiv- 
es OF  Notice— Qnss'noN  fob  Jubt. 

In  an  action  for  injuries  to  animals  during 
transportation,  evidence  held  sufficient  to  war- 
rant submission  of  the  issue  of  waiver  b^  the 
carrier  of  the  presentation  of  written  notice  of 
claim  for  injuries  before  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g  902;  Dec.  Dig.  g  230.*] 
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10.  TbiAI.  JS  295*)— INSTBUCTIOH*— CHABOI  OR 
rACTS— CJoNSTBTJOnON  AS  A  WHOLK. 

In  an  action  for  injuries  to  animals  dnrlng 
transportation,  a  charge  that  the  carriers  were 
prima  facie  liable  for  the  dead  animals  was 
not  on  the  facts,  where,  in  view  of  the  rest  of 
the  charge,  it  meant  only  that  they  were  liable 
for  the  dead  animals,  unless  they  showed  that 
the  loss  was  not  due  to  their  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dfg.  SS  703-717;   Dec.  Dig.  f  2»5;*] 

11.  Appeal  and  Ebbob  (J  1061*)— Revibw— 
HABia.ESs  E3BB0B— Refusal  to  Gbant  Nok- 

SUIT. 

A  refusal  to  grant  a  nonsuit  on  the  ground 
that  plaintiS,  having  alleged,  an  express  con- 
tract, had  failed  to  prove  it,  was  not  reversible 
error  where  defenda!nt  afterwards  supplied  the 
lacking  evidence  by  introducing  the  contract 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  {  4210 ;   Dec.  Dig.  |  lOOl.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;   D.  B.  Hydrlc*,  Judge. 

Action  by  Davis  Bros,  against  the  Blue 
Ridge  Railway  Company  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Bonbam,  Wattdns  &  Allen,  for  appellants. 
Paget  &  Watklns,  for  respondents. 

WOODS,  J.  The  plalntitrs  delivered  to  the 
Southern  Railway  Company  at  Knoxville, 
Tenn.,  26  mules  to  be  shipped  to  Anderson, 
S.  O.  There  was  a  written  contract  of  ship- 
ment, which  expressed  as  its  consideration  a 
special  freight  rate;  the  regular  rate  being 
20  per  cent  higher.  The  contract  contained, 
among  other  stipulations,  a  provision  that 
the  shipper  would  indepinify  and  save  harm- 
less the  Southern  Railway  Company  and  its 
connecting  carriers  against  all  claims  for  loss 
or  damage  to  live  stock,  except  such  loss  or 
damage  as  might  be  due  to  negligence  of  the 
carrier.  Another  provision  was  that  $100 
should  be  taken  to  be  as  much  as  any  mule 
or  horse  was  reasonably  worth,  and  that  no 
claim  for  a  mule  or  horse  should  exceed  that 
sum.  The  complaint  sets  up  another  con- 
tract with  the  Southern  Railway  Company  to 
ship  the  mules  by  way  of  Atlanta,  instead  of 
by  Spartanburg,  and  alleges  that  the  plain- 
tiffs, relying  on  this  contract,  "had  a  com- 
petent and  skillful  man  at  Atlanta,  Ga.,  to 
attend  the  unloading,  feeding,  and  watering 
and  care  of  the  said  mules  upon  their  ar- 
rival en  route  to  their  destluation."  Negli- 
gence Is  thus  charged:  "That  defendants 
negligently,  willfully,  and  wantonly  and  in 
reckless  disregard  of  plaintiffs'  rights  as 
shippers  transported  the  said  mules  by  a  dif- 
ferent and  less  favorable  route  than  the  one 
directed,  and  over  which  they  had  contract- 
ed to  transport  them,  thereby  delaying  the 
arrival  of  the  said  mules  at  their  destination 
by  several  days,  and  thereby  preventing 
plaintiffs'  agent  attending  to  their  unloading, 
feeding,  and  watering  and  care  In  Atlanta, 
Ga.,  and  also  thereby  causing  them  to  be 
badly  shaken  and  bruised  up,  and  that  de- 


fendants further  negligently,  willfully,  and 
wantonly,  and  in  reckless  disregard  of  plain- 
tiffs' tights  as  shippers,  refused  to  give  the 
said  mules  proper  feed,  water  and  rest  on 
their  said  Journey."  It  is  further  alleged 
that,  when  the  mules  were  unloaded,  "It 
was  found  that  one  of  said  mules  was  dead 
in  the  car,  and  that  the  others  were  In  such 
a  damaged  and  weakened  condition  that  two 
of  them  died  soon  thereafter,  and  the  re- 
mainder were  unfit  for  plaintiffs'  trade,  and 
had  to  be  sold  at  greatly  reduced  prices  as 
damaged  and  inferior  stock."  The  plain- 
tiffs recovered  Judgment  for  $700  damages. 

The  question  made  by  the  appeal  will  be 
discussed  without  referring  to  the  exceptions 
in  detail.  The  first  point  made  is  that  the 
plaintiffs  should  not  have  been  allowed  to 
prove  by  parol  evidence  a  contract  with 
the  Southern  Railway  Company  to  ship  the 
mules  by  Atlanta,  and  not  by  Spartanburg. 
It  is  true  there  was  a  written  contract  of 
shipment  containing  many  stipulations,  but 
it  was  silent  as  to  the  route,  and  therefore 
evidence  as  to  a  separate  agreement  for  a 
particular  route  was  not  incompetent,  a» 
tending  to  contradict  or  vary  the  written  con- 
tract Chemical  Co.  v.  Moore,  61  S.  O.  166, 
39  S.  B.  346 ;  Ashe  v.  Carolina  &  N.  W.  Ry. 
Co.,  65  S.  0.  134,  43  S.  B.  393;  Earle  v. 
Owlngs,  72  S.  C.  362,  61  S.  B.  980.  On  the 
issue  of  the  extent  to  which  the  value  of 
the  mules  was  Impaired,  it  was  competent 
for  the  witnesses  Gaillard  and  Davis,  both 
of  whom  were  stock  dealers,  to  give  their 
estimates.  Millam  v.  So.  Ry.  Co.,  58  S.  C. 
247,  36  S.  B.  571 ;  Sanders  v.  A.  C.  L.  R.  R. 
Co.,  79  S.  C.  219,  60  S.  E.  526.  The  measure 
of  damages  was  the  difference  between  the 
market  value  of  the  mules  at  Anderson,  un- 
injured by  defendant's  negligence,  and  their 
value  at  Anderson  after  injuries  due  to  such 
negligence.  No  doubt  that  the  prices  which 
the  plaintiffs  paid  at  KnozvUle  and  those 
which  they  obtained  at  Anderson  for  the 
mules  would  have  had  weight  with  the  Jury 
as  factors  entering  into  the  estimate  of  the 
extent  of  the  injuries,  but  these  prices  would 
not  have  been  conclusive  and  exclusive  of 
all  other  factors.  If  the  defendants  desired 
to  obtain  the  benefit  of  evidence  of  these 
prices,  they  had  the  right  to  require  the 
plaintiffs  to  produce  the  books  by  a  sub- 
poena duces  tecum. 

The  witness  J.  M.  Davis  was  allowed  to 
testify  that  the  Southern  Railway  had  never 
quoted  him  any  other  rate  than  that  which 
he  paid ;  the  object  of  the  testimony  being  to 
lay  a  foundation  for  the  position  that,  as 
there  was  only  one  rate,  there  was  no  con- 
sideration for  the  release  of  the  defendants 
from  liability,  except  for  negligence,  and 
for  the  agreement  limiting  the  amount  of 
the  recovery  for  each  mule  to  $100.  This 
testimony  was  in  direct  contradiction  of  the 
written  contract  of  shipment  already  refer- 
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red  to,  bat  the  defendant  cannot  complain  of 
Its  admission  because  when  the  testimony 
was  admitted  the  written  contract  had  not 
been  Introduced.  The  clrcalt  Judge  plainly 
intimated  he  would  not  admit  the  evidence 
U  Bt  variance  with  the  written  contract, 
and  said  to  defendant's  counsel  he  could 
then  Introduce  the  contract  But  defendant's 
counsel  did  not  accept  the  suggestion.  After- 
wards the  contract  was  introduced  by  de- 
fendant, and  the  circuit  Judge  found  it  ex- 
pressed on  its  face  that  there  was  a  freight 
rate  for  stock  shipped  without  the  special 
limitation  of  liabUity,  20  per  cent  higher 
than  that  allowed  plaintiffs;  and,  in  con< 
sequence,  charged  the  Jury  the  plaintiffs  were 
presumed  to  know  what  was  in  their  writ- 
ten contract  and  were  bound  by  all  its  pro- 
visions. This  instruction  that  the  defend- 
ants were  entitled  to  the  benefit  of  all  the 
limitations  of  liability  mentioned  in  the  writ- 
ten contract  made  valueless  to  the  plaintiffs 
the  testimony  that  only  one  rate  had  been 
brought  to  their  attention.  The  plaintiff  J. 
M.  Davis  testified  that  he  and  Anderson, 
the  railroad  agent,  had  requested  Mr.  Tur- 
ner, who  had  special  knowledge  of  such  mat- 
ters, to  make  an  examination  of  the  dead 
mules.  The  defendants,  claiming  that  It  was 
to  be  Inferred  from  this  that  Turner  was 
plaintlfTs  agent,  offered  evidence  of  Turner's 
declarations  to  Dr.  Powers  as  to  the  manner 
in  which  the  ribs  of  one  of  the  mules  were 
fractured.  This  was  hearsay,  and  therefore 
inadmissible.  Turner,  under  the  evidence, 
was  In  the  same  relation  to  the  defendants 
as  to  the  plaintiffs,  and  could  not  bind  either 
by  his  declarations  or  admissions.  There 
was  evidence  of  an  oral  contract  to  carry  the 
mules  by  the  Atlanta  route,  which  the  plain- 
tiff regarded  safer  than  the  Spartanburg 
route,  and  the  waybill  indicated  the  Atlantic 
routew  The  carriage  was  by  the  Spartan- 
burg route.  As  to  this  deviation,  the  defend- 
ant submitted  this  request:  "That,  unless 
the  change  of  shipment  from  the  route  nam- 
-ed  in  the  waybill  or  shipping  bill  was  a  prox- 
imate cause  of  injury  to  the  shipment  It 
■does  not  per  se  furnish  a  ground  for  recov- 
ery." The  circuit  Judge  in  refusing  the  re- 
quest charged  as  follows:  "If  the  route 
was  deviated  from,  and  damage  occurred, 
the  common  carrier  is  liable,  unless  it  is 
made  to  appear  that  damage  would  have  oc- 
curred If  the  route  had  been  followed."  The 
defendant  has  no  ground  to  complain  of  this 
instruction.  The  rule  Is  well  established  as 
to  transportation  by  land  as  well  as  by  wa- 
ter that  where  the  carrier  contracts  for  ex- 
emption from  certain  of  Its  common-law  li- 
abilities, and  then  without  necessity  due  to 
unforeseen  emergency  materially  deviates 
from  its  usual  route  or  the  route  agreed  on, 
the  special  exemptions  mentioned  In  the 
contract  are  at  an  end  and  the  common-law 
liability  attached.  The  contract  for  exemp- 
tion applies  only  to  the  route  which  the 


shipper  has  a  right  to  assume  will  be  used 
because  it  is  the  usual  one,  or  because  it 
has  been  agreed  on.  Steldl  ▼.  Minneapolis 
4  St  L.  R.  Co.,  94  Minn.  233,  102  N.  W.  701 ; 
U.  S.  Express  Oo.  v.  Kountze  Bros.,  75  U.  8. 
342,  19  L  Ed.  457;  Crosby  v.  Fitch,  12  Conn. 
410,  81  Am.  Dec.  745 ;  Powers  v.  Davenport 
7  Blackford,  497.  46  Am.  Dec.  105;  Phillips 
T.  Brij^am,  26  Ga.  617,  71  Am.  Dea  237; 
Hand  V.  Baynes,  4  Whart  204,  33  Am.  Dec. 
64 ;  Maghee  v.  Camden  &  A.  R.  Co.,  45  N.  Y. 
615,  6  Am.  Rep.  124;  Johnson  v.  New  Xork 
C.  T.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416. 
Tills  Is  not  a  case  of  such  slight  variation 
from  the  route  agreed  on  as  not  to  lie  a 
substantial  deviation,  like  Marande  v.  Texas 
&  P.  R.  Co.,  184  U.  S.  173,  22  Sup.  Ct  340, 
46  L.  Ed.  487,  nor  of  deviation  rendered 
necessaty  by  an  imforeseen  emergency  like 
Empire  State  Cattle  Co.  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.  (C.  0.)  135  Fed.  185,  and  Interna- 
tional &  O.  N.  R.  Co.  V.  Wentworth,  8  Tex. 
Civ.  App.  6,  27  8.  W.  680.  Under  a  contract 
of  shipment  exempting  the  carrier  from  li- 
ability, except  for  negligence,  the  burden  Is 
on  the  defendant  to  show  that  loss  or  dam- 
age did  not  result  from  its  negligence.  Craw- 
ford V.  Southern  Railway  Ctompany,  56  S.  C. 
136,  34  S.  E.  80.  The  exception  assigning 
error  In  the  instruction  stating  this  rule  is 
without  foundation. 

The  contract  of  shipment  contains  this  pro- 
vision: That,  as  a  condition  precedent  to 
any  right  to  recover  any  damage  for  loss 
or  injury  to  said  live  stock,  notice  in  writing 
of  the  claim  therefor  shall  be  givoi  to  the 
agent  of  the  carrier  actually  delivering  said 
live  stock  wherever  such  delivery  may  be 
made,  and  such  notice  shall  be  so  given  be- 
fore said  live  stock  is  removed  or  is  inter- 
mingled with  other  live  stock.  The  presiding 
Judge  instructed  the  Jury  the  plaintiff  could 
not  recover  unless  they  had  given  the  requir- 
ed notice  or  the  defendant  had  waived  the 
notice.  The  defendant  insists  there  was  no 
evidence  of  waiver,  and  that  it  was  error  to 
charge  the  Jury  as  if  there  had  been  such 
evidence.  J.  M.  Davis,  one  of  the  plaintiffs, 
thus  states  the  agreement  with  Anderson, 
the  railroad  agent  when  the  mules  were 
taken  from  the  car:  "I  told  Capt  Ander- 
son that  I  would  not  receive  the  stock.  It 
was  after  daric,  and  I  couldn't  tell  anything 
about  them,  and  he  said:  'Ton  take  them 
around  to  the  bam,  and  we  will  be  around 
in  the  morning,  and  you  can  receive  them 
to-night  as  railroad  stock.'"  There  was  no 
definite  evidence  as  to  the  relinquishment  of 
the  railroad  company  and  assumption  by 
the  plaintiffs  of  control  of  the  mules  or  of 
the  date  of  the  filing  of  the  dahn.  This  ac- 
count of  the  dealing  of  the  parties  with  re- 
spect to  the  custody  of  the  mules  was  some 
evidence  that  the  defendant  did  not  intend 
to  insist  on  the  presentation  of  the  claim  be- 
fore the  delivery  of  the  mules.  But,  aside 
from  this,  the  evidence  of  deviation  from  the 
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Tonte  agreed  on  tended  to  prove  the  pnr- 
pose  of  the  defendant  to  waive  all  the  spe- 
cial  etipulationa  of  the  contract  of  shipment. 
It  was  not  a  charge  on  the  facta  for  the  dr- 
«ult  jndge  to  say  to  the  Jury  the  defendants 
were  prima  fade  liable  for  the  dead  mules. 
Viewed  In  the  light  of  the  remainder  of  the 
charge,  this  meant  no  more  than  that  the 
defendants  were  liable  for  the  dead  males, 
unless  they  showed  that  the  loss  was  not  due 
to  their  negligence. 

The  refusal  to  grant  the  motion  of  nonsnlt 
made  on  the  ground  that  the  plaintiff  having 
alleged  an  express  contract  of  shipment  had 
failed  to  prove  It  was  not  reversible  error, 
because  the  defendant  afterwards  supplied 
the  lacking  evidence  by  Introducing  the  con- 
tract Hicks  V.  Southern  Ry.,  63  S.  O.  559, 
41  S.  EL  753. 

It  remains  to  consider  the  grounds  on 
which  a  motion  for  a  new  trial  was  made. 
The  first  ground  as  to  waiver  has  already 
been  disposed  of.  The  second  Is  thus  stated 
in  the  record:  "That  havhig  charged  at  de- 
fendant's request  that  the  plaintiffs  were 
bound  by  the  condition  of  the  live  stock  con- 
tract, whereby  defendant's  liability  in  case  of 
loss  or  damage  was  limited  to  $100  per  head, 
plaintiffs  should  not  have  recovered  more 
than  $300  for  the  loss  of  three  mules.  J.  M. 
Davis,  plaintiff,  having  testified  that  the 
bruises  and  Injuries  to  the  stock  were  slight, 
the  plaintiff  refused,  though  they  repeatedly 
requested  him,  to  show  by  their  books  what 
the  stock  cost,  so  that  the  Jury  might  de- 
termine. The  charge  contained  this  general 
proposition:  That  where  a  shipment  Is 
made,  and.  In  consideration  of  a  reduced 
rate  of  charges,  the  liability  of  the  transpor- 
tation company  is  limited,  the  shipper  cannot 
«ialm  more  than  the  limitation  in  the  con- 
tract" But  this  is  to  be 'taken  in  connec- 
tion with  the  other  general  rule  already  stat- 
ed, which  had  been  adverted  to  In  the  charge 
that  the  carrier  looses  the  benefit  of  special 
exceptions  and  exemptions  respecting  its  li- 
ability when  It  deviates  from  the  route 
agreed  on.  As  there  was  evidence  of  such 
deviation,  the  Jury  were  not  limited  to  $100 
each,  as  the  special  contract  valued  the 
mules. 

A  new  trial  was  asked  on  the  further 
ground  that  the  evidence  tended  to  show  that 
the  mules  died  of  pneumonia,  and  not  from 
injuries  received  on  the  car.  The  evidence 
as  to  the  cause  of  death — ^whether  pneu- 
monia, incipient  when  the  mules  were  ship- 
ped— ^was  not  so  condusive  as  to  warrant  the 
court  In  holding  that  there  was  no  evidence 
of  fatal  injuries  received  on  the  car.  It 
follows  that  the  Judgment  of  the  circuit 
court  refusing  a  new  trial  cannot  be  re- 
versed on  this  ground. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


BUIST  T.  WILLIAMS  et  al. 

(Supieme  Court  of  South  Oarollna.     Not.  16, 
1906.) 

1.  Rxocivns  (I  178*)— Amkndiimt  or  C!ou- 

PI.AINT— SUBSTITUTINO  PLAINTIFF. 

The  court  in  ita  discretion  may,  in  an  action 
by  a  receiver,  suing  on  behalf  of  creditors,  al- 
low an  amendment,  by  substituting  as  plaintiff 
a  creditor  suing  in  behalf  of  himself  and  other 
creditors. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  f  178.*] 

2.  Banks  and  Banking  (J  47*)- Stockhold- 
EHs'  Liability  —  Pees  and  Expenses  in 
Snrr  Aoainst  Cobpobation. 

While,  as  between  the  creditors,  in  an  ac- 
tion against  an  insolvent  bank  by  one  of  its 
creditors  on  behalf  of  himself  and  the  other 
creditors,  for  distribution  of  its  assets,  the  fees 
for  plaintiff's  connsel  are  properly  first  paid 
from  the  fund  realized  for  creditors,  sach  fees 
are  not  to  t>e  considered  part  of  the  bank's  debt, 
or  to  be  deducted  from  its  assets,  in  determining 
the  amonnt  of  the  bank's  debts  remaining  for 
which  its  stockholders  are  liable ;  the  contrary, 
however,  la  the  rnle  as  regards  the  expenses  of 
the  receivership,  including  the  fees  of  the  re- 
ceiver's attorney. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  47.*] 
8.  Banks  and  Banking  (|  49*)— Stookhold- 

XBS'     LlABILITT  —  ElFFECT     OF     PBOOEEDINOS 
AOAINBT   COBPOKATION. 

The  decree,  in  a  suit  against  an  insolvent 
bank  on  behalf  of  its  creditors,  having  merely 
contemplated  that  the  fees  of  plaintiff's  counsel 
should  oe  paid  from  the  fund  going  to  creditors, 
and  not  adjudged  them  debts  of  the  bank,  or  a 
liability  of  ita  stockholders,  such  stockholders, 
though  appearing  in  such  suit  in  opposition  to 
the  allowance  of  the  fees,  are  not  estopped  to 
assert,  in  an  action  against  them  on  their  stock- 
holders' liability,  that  their  liability  is  not  in- 
creased by  allowance  of  the  fees. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  I  49.*] 
4.  Banks  and  Bankinq  (|  49*)— Stookhold- 

EBs'    LlABILITT- Effect    of    Pbocekdinqs 

AoAursT  Cobpobation. 

The  stockholders  of  an  Insolvent  bank,  not 
having  t>een  parties  to  the  suit  in  behalf  of  its 
creditors,  in  which  its  assets  were  collected  and 
distributed  throngh  a  receiver,  may,  in  an  action 
against  them  on  their  stockholders'  liability,  be 
heard  on  the  accounts  of  the  receiver,  and  may 
attack  any  items  as  improper  or  excessive. 

[Ed.  Note.— For  other  cases,  see  Banlcs  and 
Banking,  Dec.  Dig.  ^  49.*] 

Appeal  from  Common  Pleas  Circuit  Court 
Barnwell  County ;  Geo.  E.  Prince,  Judge. 

Action  by  C.  S.  Buist  against  Geo.  W.  Wil- 
liams and  others.  Judgment  for  plaintiff. 
Defendants  appeal.  Modified  and  remanded 
for  further  proceedings. 

Simons,  Selgling  &  Cappelmann,  Buist  & 
Buist,  and  Smytbe,  Lee  &  Frost,  for  appel- 
lants.   Bates  &  Slmms,  for  respondent 

WOODS,  J.  The  Issues  made  by  this  ap- 
peal had  their  origin  in  an  action  instituted 
by  C.  S.  Buist  on  behalf  of  himself  and  all 
other  creditors  who  might  come  in  and  con- 
tribute to  the  expenses  of  the  action,  against 
the  Merchants'  &  Planters'  Bank  of  Black- 
vtlle,  S.  C.    The  complaint  in  that  action  al- 
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leged  that  tbe  bank  had  become  Insolvent, 
owing  the  plaintiff  and  other  depositors  more 
than  $10,000.  The  relief  asked  was  "that  an 
Injunction  be  granted  restraining  the  defend- 
ant from  making  any  disiwsltion  of  Its  as- 
sets ;  that  a  receiver  be  appointed  pending  the 
trial  of  this  action ;  that  Judgment  be  render- 
ed against  the  said  defendant  for  plalntlfTs 
demand  as  above  stated,  and  for  the  demands 
of  other  creditors  who  may  come  in  and  ac- 
cept the  benefits  of  this  action  upon  the  terms 
above  stated ;  that  an  accounting  be  bad  with 
the  said  bank  and  the  respective  liabilities  of 
the  parties  be  paid,  and  for  snch  other  and 
further  relief  as  may  be  Just  and  equitable." 
Tbe  bank  answered,  and  under  an  order  to 
show  cause,  John  O'Gorman,  Esq.,  was  ap- 
pointed receiver  on  11th  February,  1901,  and 
the  assets  were  collected  and  distributed  by 
him.  The  stockholders  of  the  bank  were  not 
made  parties  to  the  cause.  In  the  course  of 
the  distribution  counsel  fees  were  paid  by 
the  receiver,  under  orders  of  the  court,  to  H. 
F.  Bulst,  Esq.,  attorn^  for  the  plaintiff, 
Buist,  aggregating  $1,000,  and  to  Messrs. 
Bates  &  Slmms,  attorneys  for  the  receiver, 
$1,200.  The  other  costs  and  expenses  incur- 
red by  the  receiver,  together  with  his  commis- 
sions, amounted  to  $2,117.67.  All  these  ex- 
penses, aggregating  $4,317.67,  were  taken 
from  the  total  sum  of  $18,309.48  collected  by 
the  receiver,  and  the  remainder,  $13,991.81, 
was  paid  to  the  creditors  of  the  bank.  After 
applying  this  sum  so  ascertained  as  the  net 
credit  applicable  to  these  debts,  there  remain- 
ed due  to  creditors,  according  to  the  receiv- 
er's account,  the  sum  of  $7,332.21.  By  an 
order  dated  March  26,  1904,  the  receiver's  ac- 
counts were  approved  and  confirmed,  and  he 
was  "authorized  and  directed,  as  he  may  be 
advised  by  the  receiver's  attorneys  herein," 
to  institute  suits  against  the  stockholders  to 
enforce  their  statutory  liability  for  the 
amount  remaining  due  to  the  stockholders. 
Thereafter  this  action  was  instituted  in  the 
name  of  the  receiver,  for  the  benefit  of  credi- 
tors, against  the  stockholders  of  the  bank,  to 
recover  $7,332.21,  the  remainder  alleged  to 
be  due  on  the  debts  of  the  bank.  The  liabil- 
ity of  each  stockholder  was  stated  to  be  105 
per  cent  of  the  face  value  of  his  shares  of 
stock.  Instead  of  100  per  cent,  because  tbe 
bank  was  incorporated  in  1889,  and  the  lia- 
bility was  fixed,  therefore,  by  the  Constitu- 
tion of  1868,  and  the  statute  enacted  there- 
under, and  not  by  tbe  Constitution  of  189S. 
A  number  of  the  stockholders  appeared  and 
demurred  to  the  conQ>laint  on  the  ground 
that  the  action  should  have  been  brought  In 
the  name  of  the  creditors,  and  not  In  the 
name  of  the  receiver.  On  the  hearing  a  de- 
cree was  made  by  the  circuit  Judge  (1)  for 
Judgment  against  the  stockholders  who  had 
defaulted,  and  who  had  answered  and  not 
demurred;  (2)  sustaining  the  demurrer;  (3) 
giving  leave  to  plaintiff's  attorneys  to  amend 
by  substituting  for  the  receiver,  as  plaintiff, 
a  S.  Buist  in  behalf  of  himself  and  all  oth- 


er creditors,  and  by  making  appropriate 
changes  In  the  complaint  The  defendants 
George  W.  Williams,  Joa.  F.  Norrls.  H.  Klat- 
te,  J.  A.  Smyth,  F.  W.  Wagener,  George  A. 
Wagener,  P.  E.  Trouche^  B.  F.  Welters,  as 
executor  of  the  will  of  3.  O.  Waters,  and 
Carolina  Sayings  Bank  then  answered,  ad- 
mitting that  they  held  stock  in  the  insolvent 
bank,  but  denying  tbe  other  material  allega- 
tions in  the  complaint  The  answer  also  con- 
tained allegations  not  involved  in  this  appeal, 
as  to  the  defendants'  equity  of  contribution 
from  other  stockholders.  The  cause  was 
heard  under  the  complaint  as  amended,  and 
the  answer.  The  circuit  court  adjudged  tbe 
stockholders  liable  for  the  entire  sum  of  $7,- 
332.21,  appearing  In  the  accounts  of  the  re- 
ceiver as  the  amount  of  unpaid  debts  of  the 
bank  after  exhausting  its  assets,  and  also 
for  a  reasonable  counsel  fee  for  plalntUTs  at- 
torneys in  this  action  against  the  stockhold- 
ers. 

George  W.  Williams  and  the  other  stock- 
holders, who  are  the  appellants,  first  assign 
error  in  allowing  the  amendment  substituting 
for  the  receiver,  as  plaintiff  suing  on  behalf 
of  creditors,  C.  S.  Bulst,  a  creditor  suing  for 
himself  and  other  creditors.  The  iwwer  of 
the  circuit  Judge  to  allow  such  an  amendment 
In  his  discretion  has  been  sustained  in  a 
number  of  decisions.  Jennings  y.  Springs,. 
Bailey,  Eq.  181;  Coleman  v.  Heller,  13  S.  C. 
491 ;  Baker  v.  Homick,  61  S.  C.  813,  28  S. 
B.  941 ;  Sentell  v.  So.  Ry.  Co.,  67  S.  O.  229.  45 
S.  E.  155 ;  Greenwood  L.  &  G.  Assoc  v.  Wil- 
liams, 71  S.  C.  421,  61  S.  B.  272.  The  excep- 
tion as  to  the  amendment  is  overruled. 

The  defendants  are  not  liable  for  the  fees 
of  attorneys  employed  by  creditors  to  prose- 
cute their  action  against  the  bank,  or  their 
action  against  the  defendants  in  this  cause, 
and  the  circuit  court  was  in  error  In  not 
sustaining  the  position  of  appellants  on  this 
point  It  is  a  rule  of  equity,  universally 
recognized,  that  where  one  creditor  Institutes 
proceedings  for  the  benefit  of  all  creditors, 
those  creditors  who  claim  the  benefit  or  fruit 
of  the  action  must  contribute  to  the  expenses, 
including  counsel  fees,  and  the  court  will 
direct  the  payment  of  such  fees  and  expenses 
before  the  division  of  the  property  recovered. 
It  was  therefore  quite  proper  that  the  fee 
of  Mr.  H.  F.  Bulst  who  was  the  attorney 
who  filed  the  complaint  against  tbe  bank, 
asking  for  the  appointment  of  a  receiver  and 
the  distribution  of  the  assets  among  cred- 
itors, should  be  paid  from  the  funds  realized 
for  the  creditors  before  distribution  among 
them.  Nlmmons  v.  Stewart  13  S.  O.  446; 
Hand  V.  S&vannah  &  C.  R.  R.  Co.,  21  S.  C. 
162.  But  the  creditors  were  In  no  sense  the 
agents,  trustees,  or  representatives  of  the 
bank  or  the  stockholders,  and  they  could  not 
have  their  counsel  fees  paid  by  the  bank. 
Park  V.  Laurens,  68  S.  C.  218,  46  S.  E.  1012, 
and  authorities  cited.  If  the  amount  realhsed 
by  the  receiver  from  the  assets  of  tbe  bank 
had  been  sufficient  over  and  above  the  ex- 
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penses  of  administration  of  the  tecelversblp, 
to  pay  tbe  debts  of  tbe  bank,  and  leave  a 
surplus  of  $1,000,  It  Is  perfectly  clear  this 
surplus  would  have  belonged  to  tbe  bank, 
and  the  court  would  have  been  without  pow- 
er to  apply  It  to  the  payment  of  attorney's 
fees  Incurred  by  creditors  in  their  suit 
against  the  bank.  No  authority  seems  neces- 
sary for  the  proposition  that,  in  the  absence 
of  a  contract  to  that  effect,  a  court  has  no 
power  to  require  a  defendant  to  pay  the 
counsel  fees  of  a  prevailing  plalntlfT;  but 
the  point  was  expressly  decided  In  Wagener 
V.  Mars,  27  S.  G.  106,  2  S.  E.  844.  That 
was  a  successful  action,  brought  by  creditors 
to  set  aside  a  sale  of  property  as  fraudulent 
The  court  held  that  attorney's  fees  Incurred 
by  the  plaintiff  who  instituted  the  proceed- 
ings should  be  paid  from  the  fund  going  to 
creditors,  realized  from  the  sale  of  the  prop- 
erty made  under  the  order  of  the  court,  be- 
fore distribution  among  them,  but  not  from 
any  surplus  over  the  debts  and  costs,  because 
such  surplus  belonged  to  the  defendants.  Au- 
thorities to  the  same  effect  are  collated  In 
fi4  L.  R.  A.  819,  note.    ' 

The  plaintiffs  contend,  however,  that  tbe 
defendant  stockholders,  though  not  parties  to 
the  suit  against  the  bank,  appeared  before 
Judge  Aldrlch,  and  objected  to  the  allowance 
of  fees,  and  are  therefore  bound  by  his  de- 
cree, and  estopped  from  denying  liability  for 
the  fees  of  plaintiffs'  counsel.  This  proposi- 
tion rests  on  the  following  statement  appear- 
ing in  the  record:  "At  the  hearing  before 
Judge  Aldrlch  upon  the  question  of  fees,  Mr. 
M.  RuUedge  Rivers  appeared  on  behalf  of  the 
defendants  herein  who  were  not  parties  to 
the  proceeding,  and  with  the  receiver's  at- 
torneys opposed  the  allowance  of  fees,  but 
bis  honor  Judge  Aldrlch  overruled  the  propo- 
sition In  said  order  signed  by  falm,  and  from 
that  order  there  has  been  no  appeal.  Prior 
to  the  hearing  of  the  motion  for  fees  before 
bis  honor  Judge  Townsend,  the  attorneys  for 
the  above-named  defendant  stockholders  were 
notified  that  they  might  likewise  appear.  If 
they  should  be  so  advised,  In  opposition  to 
the  motion  for  said  allowance,  but  no  one 
appeared,  either  at  their  reference  or  at  the 
hearing  before  his  honor  Judge  Townsend." 
The  principal  difficulty  respondents  have  in 
the  effort  to  sustain  their  position  is  that 
Judge  Aldrlch's  decree  contemplates  payment 
of  tbe  fees  of  plalntifTs  counsel  from  tbe 
fund  "going  to  creditors,"  and  to  that  there 
could  be  no  ground  of  objection  on  the  part 
of  stockholders.  There  is  no  language  in 
the  decree  which  can  be  construed  Into  an 
adjudication  that  the  fees  of  the  attorney  for 
tbe  creditors  are  to  be  embraced  in  the  debts 
of  tbe  bank,  or  in  any  manner  charged  up 
against  the  stoddiolders.  It  follows  that 
counsel  fees  for  the  plaintiff,  as  representa- 
tive of  the  creditors,  cannot  be  allowed  from 
the  assets  of  the  bank  so  as  to  increase,  by 
the  amount  of  such  fees,  tbe  liability  of  the 


appellants  as  stockholders  for  tbe  debts  of 
the  bank. 

The  disbursements  necessarily  made  by  the 
receiver  In  collecting  and  distributing  the  as- 
sets of  the  bank  stand  on  an  entirely  dif- 
ferent footing.  Creditors  of  an  insolvent 
bank  are  not  required  to  exhaust  the  assets 
of  the  bank  before  suing  the  stockholders  on 
their  liability  fixed  by  law.  Bird  v.  Calvert, 
22  S.  G.  282 ;  Parker  v.  Carolina  S.  Bank,  53 
S.  G.  683,  31  S.  B.  673,  69  Am.  St  Rep.  888. 
Hence,  when  a  bank  becomes  insolvent,  the 
creditors  have  two  remedies  which  they  may 
enforce  simultaneously:  They  may  sue  tbe 
bank  and  have  a  receiver  appointed  for  tbe 
collection  of  the  assets  and  application  of 
them  to  the  debts,  and  at  the  same  time  sue 
the  stockholders  on  their  liability.  Tbe  stock- 
holders are  entitled  to  credit  on  their  liability 
for  the  amoimts  realized  from  the  assets  of 
tbe  bank;  but  such  credits  can  only  be  as- 
certained by  administration  of  the  affairs  of 
the  Insolvent  bank,  and  the  law  prescribes 
receivership  as  the  only  method  by  which 
creditors  can  procure  administration.  It 
makes  no  difference  that  the  stockholders  are 
not  parties  to  the  proceeding  under  which 
the  'receiver  was  appointed.  The  administra- 
tion of  a  receiver  la  a  proceeding  in  rem, 
which  from  its  nature  can  be  undertaken 
and  accomplished  only  once  with  respect  tc 
the  same  property.  In  appointing  a  recelveif 
for  an  Insolvent  corporation,  the  court  under- 
takes to  administer  its  assets  through  tbv 
receiver  for  the  benefit  of  all  concerned 
stockholders  as  well  as  creditors.  That  the 
appolatment  Is  made  at  the  Instance  of  s 
creditor,  and  not  a  stockholder,  is  a  mere  in- 
cident, and  in  no  wise  affects  the  interests  or 
rights  of  tbe  stockholders  in  the  receivership. 
Under  the  gruldance  of  tbe  court  the  receiver 
is  the  representative  of  alL 

The  stockholders  are  entitled  to  credit  on 
their  liability  for  the  assets  of  tbe  bank  re- 
alized by  the  receiver,  but  tbe  assets  going 
to  the  beneficiaries  is  the  net  property  after 
paying  the  expenses  of  the  trust;  for  tbe 
well-established  rule  is  that  a  trust  estate 
must  bear  the  expenses  of  its  administration. 
While  the  precise  question  here  under  con- 
sideration was  not  Involved,  the  rule  was  ap- 
plied to  tbe  expenses  of  a  receivership,  in- 
cluding counsel  fees,  in  Hubbard  v.  Camper- 
down  MlUs,  25  S.  C.  496,  1  S.  E.  5.  Tbe 
credit  to  be  allowed  here  to  the  stockholders 
of  the  bank  on  their  liability  is  not  the  gross 
amount  realized  by  the  receiver  from  the 
assets  of  the  bank,  but  the  net  amount  after 
discharging  the  expenses  of  the  receivership. 
In  Richmond  v.  Irons,  121  IT.  S.  27,  7  Sup. 
Ct  788,  30  li.  Ed.  864,  tbe  court  held  the 
stockholders  of  an  insolvent  institution  to 
be  entitled  to  credit  on  their  liability  for 
the  gross  sum  derived  from  a  receiver's  ad- 
ministration of  the  assets  of  the  bank,  with- 
out deducting  the  expenses  of  the  receiver- 
ship.    So  strong  is  our  comTlctlon  against 
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this  view,  and  bo  cogent  the  reasons  in  favor 
of  the  conclusion  we  have  reached,  that  we 
are  unable  to  yield  our  convictions  even  to 
that  authority.  The  stockholders  are  not  en- 
titled to  credit  for  the  gross  sum  realized 
from  the  receivership,  but  the  net  sum  after 
taking  off  the  expenses  of  the  administration 
of  the  trust. 

It  may  be  well  to  say  that,  the  stockholders 
not  being  parties  to  the  cause  in  which  the 
charges  for  counsel  fees  and  other  expenses 
were  allowed,  It  Is  their  right  to  be  heard  on 
the  accounts  of  the  receiver,  and  to  attack 
any  items  thereon  that  they  deem  improper 
or  excessive. 

It  Is  the  jodgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  modified, 
according  to  the  conclusions  herein  expressed, 
and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  necessary. 


SULLIVAN   V.    CITY    OP   ANDERSON. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1906.) 

1.  Bbidobs    (i  46*)— Deteots—Injubieb— Ac- 
tion—Evidence. 

In  an  action  against  a  city  for  injuries'  to 
plaintiff's  horse  from  a  defective  bridge,  evi- 
dence held  to  show  that  defendant  should  have 
observed  the  defects,  and  made  the  requisite  re- 
pairs. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec 
Vig.  t  46.*] 

2.  Bbidgeb  (§  44*)— Detective  Bbidos— Con- 

TBIBUTOBT  NEOLIOENCE. 

Where  a  plank  in  a  bridge  gave  way,  caus- 
ing injury  to  a  horse,  the  driver  was  not  guilty 
of  negligence,  though  he  had  pulled  the  liorse 
to  one  side  of  the  bridge  to  avoid  a  hole  on 
the  other  side. 

[EH.  Note. — I\>r  other  cases,  see  Bridges,  Cent. 
Dig.  H  91.  04;   Dea  Dig.  {  44.*] 

3.  Bbidoes  ({  46*)— Defective  Bbidqe— Sur- 
FiciENCT  OF  Evidence— Weight  of  Load. 

In  an  action  for  injury  to  plaintiff's  horse 
caused  by  a  defective  plank  in  a  bridge,  evi- 
dence held  sn£Scient  to  show  that  the  load  on 
plaintiff's  wagon  was  of  no  more  than  ordinary 
weight. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec. 
Dig.  (  46.*] 

4.  Damages    ($   62*)  —  Reduoino   Dauaob  — 
Duty  of  Pebbon  Injitbed. 

It  is  the  duty  of  the  owner  of  property, 
injured  by  the  negligence  of  another,  to  use  all 
reasonable  effort  to  minimize  the  damage. 

[Ed.    Note. — For   other   cases,    see    Damages, 
Cent.  Dig.  i»  119,  124;    Dec.  Dig.  §  02.*] 

5.  Damages  (§  44*)— Injdkt  to  Peopebtt- 
Expense  Inoubbed. 

Where  the  owner  of  property,  injured  by 
the  negligence  of  another,  incurs  expense  to 
minimize  the  damage,  the  wrongdoer  is  liable 
therefor,  though  the  effort  to  reduce  the  loss 
was  unsuccessful,  if  there  was  a  reasonable 
prospect  of  success,  and  the  expense  was  pru- 
dently and  economically  incurred. 

[Ed.   Note. — For   other   cases,    see    Damages, 
Cent.  Dig.  f!  90,  91 ;    Dec.  Dig.  f  44.*] 

6.  Damages    (J   113*)  —  Injury   to   Hobbe  — 
Measube  of  Damage. 

The  owner  of  a  horse,  injured  by  the  neg- 
ligence  of  another,   is  entitled  to   recover  the 


difference  between  the  market  value  of  the  ani- 
mal immediately  before  and  immediately  after 
the  injury ;  and,  where  by  care  and  treatment 
there  has  been  a  partial  restoration,  the  meas- 
ure of  damages  is  the  difference  in  the  market 
value  of  the  horse  immediately  before  the  injnry 
and  what  would  be  its  market  value  at  the  same- 
time,  in  its  condition  of  partial  restoration,  to- 
gether with  the  reasonable  expense  of  treat- 
ment, care,  and  loss  of  service. 

[Ed.  Note.— For  other  cases,  see  Damages.. 
Cent.  Dig.  S  280;   Dec.  Dig.  f  113.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Anderson  County;  D.  B.  Hydrick,  Judge. 

Action  by  C.  P.  Sullivan  against  the  city 
of  AnderBon.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

John  K.  Wood,  for  appellant  O.  Callen 
Sullivan,  for  respondent 

WOODS,  J.  The  plaintiff  brought  this  ac- 
tion under  section  2023,  Civ.  Code  1902,  to 
recover  $150  damages  for  injuries  inflicted 
on  a  horse,  due  to  a  fall  caused  by  the  foot 
of  the  horse  being  caught  in  a  bridge  in  one- 
of  the  streets  of  the  city  of  Anderson.  The^ 
circuit  judge  instructed  the  Jury,  if  the  plain- 
tiff was  entitled  to  recover  at  all,  the  verdict 
should  be  for  depreciation  in  value  of  the 
horse  due  to  the  accident,  and  tiie  expense  or 
keeping  him  for  a  reasonable  time  thereafter, 
including  the  cost  of  food,  care,  and  medi- 
cine.   The  Jury  rendered  a  verdict  for  $99.50. 

These  questions  are  Involved  in  the  appeal; 
Was  there  any  evidence  that  the  horse  was 
Injured  through  a  defect  in  the  bridge  due 
to  the  neglect  or  mismanagement  of  the  pub- 
lic authorities  of  the  city  of  Anderson? 
Did  the  evidence  admit  of  no  other  infer- 
ence than  that  the  accident  and  injury  were 
due,  either  solely  to  the  negligence  of  the 
driver  In  charge  of  the  horse,  or  that  the 
negligence  of  the  driver  contributed  to  the 
Injury  as  a  proximate  cause?  Was  there  any 
evidence  that  the  load  on  the  wagon  exceed- 
ed the  ordinary  weight?  Could  the  expenee 
of  care  and  treatment  of  the  injured  horse, 
for  a  reasonable  time  after  the  injury,  be 
taken  into  the  estimate  of  damages?  There 
was  evidence  on  the  part  of  the  plaintiff  that 
the  bridge  was  in  bad  condition  before  tbe 
accident;  that  there  was  a  hole  In  it,  and 
the  timbers  were  unsound.  As  the  witness 
Geer  testified  these  defects  were  apimrent  to 
him,  there  was  some  evidence  from  which 
the  Jury  could  conclude  it  was  negligence  for 
the  municipal  authorities  not  to  observe  the 
defects  and  make  the  requisite  repairs.  Tbe 
evidence  relied  on  to  show  negligence  of  the 
driver  was  very  far  from  conclusive.  It  Is 
true  when  the  plank  gave  way,  causing  the 
horse  to  fall,  he  had  pulled  the  horse  to  one 
side  of  the  bridge  to  avoid  a  hole  on  the  oth- 
er side,  but  this  was  a  reasonable  precaution, 
furnlshlng'no  evidence  of  negligence.  There 
was  nothing  to  show  excessive  speed,  or  any 
other  act  proving  conclusively  a  lack  of  due 
care  and  contributing  to  the  fall  and  Injury 
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of  the  horse.  Ab  the  driver  testified  be  bad 
been  out  delivering  groceries  to  the  custom- 
ers of  the  plaintiff,  and  was  returning  after 
such  delivery  when  the  accident  happened, 
this  was  evidence  from  which  the  Jnry  might 
infer  that  the  load  on  the  wagon  had  been 
discharged  or  at  least  that  the  wagon  did  not 
contain  a  load  of  more  than  ordinary  weight. 

The  charge  of  the  clrcnlt  Judge  as  to  the 
right  of  recovery  for  expenses  reasonably 
incurred  in  the  effort  to  cure  the  horse  was 
in  accord  with  reason  and  authority.  The 
rule  is  well  established  that  it  is  the  duty  of 
the  owner  of  property,  injured  by  the  negli- 
gence of  another,  to  use  all  reasonable  effort 
to  minimize  the  damage.  Willis  v.  Tel.  Co., 
69  S.  0.  539,  48  S.  B.  538,  104  Am.  St.  Rep. 
828;  Jones  v.  Tel.  Ck>.,  75  S.  C.  213,  55  S.  B. 
318.  If  such  effort  is  successful,  the  wrong- 
doer receives  the  benefit  of  It,  and  It  Is  but 
Just  that  he  should  bear  the  expense.  He 
cannot  impose  the  expense  upon  the  owner 
merely  because  the  effort  to  save  him  from 
loss  happened  to  be  unsuccessful.  It  Is  of 
course  a  condition  of  the  allowance  of  ex- 
Iiense  Incurred  in  the  effort  to  minimize  the 
damages  by  restoring  the  property  or  other- 
wise that  it  should  be  undertaken  with  a 
reasonable  prospect  of  success,  and  that  it 
should  be  prudently  and  economically  incur- 
red. The  following  authorities  hold  the 
wrongdoer  liable  for  such  expenses  reason- 
ably incurred :  Watson  v.  Proprietors  of  Lis- 
bon Bridge,  14  Me.  201,  SI  Am.  Dec.  49; 
Sullivan  Co.  y.  Amett,  116  Ind.  438,  19  N.  B. 
299;  Gulf,  O.  &  S.  F.  Ry.  Co.  v.  Keith,  74 
Tex.  287,  11  a  W.  1117;  Atwood  v.  Boston 
li.  &  a  Co..  185  Mass.  557,  71  N.  B.  72; 
Bills  V.  Hilton,  78  Mich.  150,  43  N.  W.  1048, 
6  L.  R.  A.  454,  18  Am.  St  Rep.  438;  St. 
Louis,  I.  M.  &  S.  Ry.  Ca  v.  Biggs,  50  Ark. 
169,  6  a  W.  724;  So.  Ry.  Co.  v.  Ollmer,  143 
Ala.  490,  39  South.  265 ;  Telfair  Co.  v.  Webb, 
119  Ga.  916,  47  S.  E.  218;  18  Oyc.  150. 
Though  the  facts  were  different,  the  same 
principle  was  involved  in  Strange  v.  Railroad, 
77  S.  C.  182,  57  a  E.  724.  There  the  action 
was  for  delay  In  the  delivery  of  a  traveling 
salesman's  sample  trunk,  and  it  was  held 
that  measure  of  damages  for  the  delay  In 
carriage  was  the  expense  and  detriment  to 
the  special  business,  with  reference  to  which 
the  carriage  was  undertaken,  fairly  attrib- 
utable to  the  delay.  Including  expenses  and 
loss  of  time  reasonably  Incurred  in  the  ef- 
fort to  find  the  delayed  property. 

The  general  rule  is  that  the  owner  of  a 
horse  or  other  animal.  Injured  by  the  negli- 
gence of  another,  Is  entitled  to  recover  the 
difference  between  the  market  value  of  the 
animal  immediately  before  the  Injury  and  its 
market  value  Immediately  after  the  injury. 
But  where,  as  In  this  case,  by  the  care  and 
treatment  of  the  owner,  there  has  been  a 
partial  restoration,  the  measure  of  damages 
is  the  difference  In  the  market  value  of  the 


animal  immediately  before  the  injury  and 
what  would  be  its  market  value  at  the  same 
time  in  its  condition  of  partial  restoration, 
together  with  the  reasonable  expenses  of 
treatment  and  care  and  loss  of  service.  The 
market  value  of  the  animal  in  Its  condition 
of  partial  restoration  Is  referred  back  to  the 
time  of  the  injury,  because  neither  the  own- 
er of  the  property  nor  the  person  who  In- 
flicts the  injury  can  be  required  to  take  the 
risk  of  fluctuations  in  the  market  after  the 
liability  was  incurred. 

There  is  difference  of  Judicial  opinion  as 
to  whether  the  limitation  laid  down  in  some 
of  the  cases  that  the  aggregate  of  damages 
may  not  exceed  the  total  value  of  the  animal 
is  sound.  As  that  point  is  not  Involved  here, 
we  shall  not  anticipate  it 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  aflarmed. 


PURYBAR  V.  OULD. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

1.  Mabteb  and  SxBVAirr  (f  7*)— BMPLonatNT 
—Contract— Modification. 

A  contract  of  employment  could  be  modi- 
fied 80  as  to  make  it  for  the  year  instead  of  by 
the  month. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  7.*] 

2.  Mastsb  and  Sebvant  (I  89*)— Disohabor 
—Action    fob    Saxabt— Plkadinq — ^IssuEa 

AND    PBOOF. 

In  an  action  for  salary  under  a  contract 
for  a  year  made  on  or  about  a  specified  date, 
plaintiff  could  testify  that  about  uiat  date  de- 
fendant employed  her  for  an  indefinite  term,  but 
that  a  few  days  thereafter  she  and  his  manager 
fixed  the  term  at  a  year. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  39.*] 

3.  Tbial  (J  159*)— NowsuiT  Pbopeblt  Rbfus- 
ED— Complaint   Sustained    by    Evidence. 

Nonsuit  is  properly  refused  where  the  evi- 
dence tends  to  sustain  the  complaint 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  360;   Dec.  Dig.  §  159.*] 

4.  Evidence  (S  314*)— Heabsat. 

On  an  issue  whether  plaintiff  was  employ- 
ed for  a  definite  term,  she  could  testify  that,  m 
the  conversation  resulting  in  her  employment, 
she  told  defendant's  manager  that  C.  told  her 
that  a  friend  informed  him  where  plaintiff  could 
get  a  permanent  position;  the  testimony  not 
being  improper  as  hearsay. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Dec.  Dig.  S  314.*] 

5.  Evidence  (S  317*)— HKAsaAT. 

Where  plaintiff  relied  on  a  contract  of  em-, 
ployment  as  modified  in  an  agreement  with  em- 
ployer's manager,  the  employer  could  not  show 
that  the  manager  never  reported  the  modifica- 
tion to  him. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  g  1177;    Dec.  Dig.  S  817.*] 

6.  Evidence  (§  129*)— Tebm  of  Buflotment— 
Otheb  Contracts. 

Where  plaintiff  relied  on  a  contract  of  em- 
ployment for  a  definite  term,  the  employer  could 
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not  show  the  nature  of  contracts  with  other  em- 
ployte. 

[Ed.  Note.— For  other  cases,  see  Eridence, 
Cent.  Dig.  |  387;   Dea  Dig.  |  129.*] 

7.  Mastbb  and  Sebvakt  (S  40*>— Dischasob 
— AonoN  roB  Saxabt— flupixiTfi's  Decla- 

BATIOH— ADiaSSI  B ILITT. 

In  an  action  for  salary  nnder  a  contract  of 
emplOTment  made  with  defendant's  deceased 
manager,  the  succeeding  manager  could  not  tes- 
tify whether  plaintiff  ever  said  anything  to  him 
about  having  an  established  trade,  since  any 
declaration  made  to  him  did  not  tend  to  show 
that  her  previous  contract  was  based  on  sudi 
representation. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  40.*] 

8.  EVIDKWCB    (I   121*)  — ADKISeiBIIJTY  — BE8 
GESTiE. 

In  an  action  for  salaipr  under  a  contract 
of  employment,  plaintiff  could  show  that  in  dis- 
charging her  the  employer's  manager  assigned 
dullness  of  business  as  the  reason,  as  part  of  the 
re*  gestn  and  as  rebutting  defendant's  testi- 
mony as  to  the  unsatisfactory  character  of 
plaintiff's  services. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  308,  811 ;   Dec  Dig.  |  121.*] 

9.  EviDKROE   a  118*)  —  Decla&ations  —  Res 
Gest/b. 

Declarations  accompanying  an  act  and  ex- 
planatory thereof  are  admissible  as  part  of  the 
res  gests. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  297;   Dec  Dig.  I  118.*] 

10.  PCEADIWG    (|  381*)— JUSTOTCATIOW. 

Matter  in  justification  must  be  pleaded. 
[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.H  1261,  1263;  Dec  Dig.  «  381.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County. 

Action  by  Bertha  Puryear  against  G.  W. 
Ould.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeals.    Affirmed. 

Bonham,  Watklns  &  Allen,  for  appellant. 
Qnattlebaum  &  Cochran,  for  respondent. 

JONES,  J.  The  plalntlfr  brought  this  ac- 
tion to  recover  of  defendant  $160  as  salary 
due  her  upon  a  contract  made  on  or  about 
September  15,  1906,  for  the  term  ending 
September  1,  1907,  at  |40  per  month.  De- 
fendant discharged  plahitlff  from  his  service 
on  May,  1907,  and  the  suit  was  for  the  sal- 
ary from  May  1  to  September  1,  1907.  De- 
fendant admitted  having  employed  plaintiff, 
but  denied  that  the  employment  was  for  the 
term  as  alleged,  but  alleged  that  he  employ- 
ed plaintiff  by  the  month,  and  that  he  dis- 
charged her  because  her  services  were  unsat- 
isfactory. The  Judgment  was  for  plainUfl 
for  the  amount  claimed. 

Defendant's  exceptions  1,  2,  8,  S,  and  12 
to  this  Judgment  Involve  in  various  forms 
the  question  whether  the  contract  proved 
was  the  contract  sued  upon.  The  complaint 
alleged  that  the  contract  for  the  term  was 
made  on  or  about  September  16,  1906.  In 
her  testimony  plaintiff  stated  that  about  Sep- 
tember 15,  1906,  after  negotiations  betweoi 
her  and  defendant  in  the  presence  of  W.  C. 
Carpenter,  defendant's  manager,  she  began 


work  for  defendant  at  $40  per  month  with- 
out any  mention  of  the  term  of  service,  bat 
that  a  few  days  thereafter,  wishing  a  more 
definite  arrangement,  she  approached  W. 
O.  Carpenter,  the  manager,  and  they  made 
an  agreement  that  her  employment  was  for 
the  term  ending  September  1,  1907,  at  $40 
per  month.  Assuming  that  the  first  contract 
did  not  contemplate  employmoit  for  the 
year.  It  was  perfectly  competent  for  the  par- 
ties to  modify  the  former  contract  so  as  to 
make  It  for  the  year  instead  of  by  the  montb. 
It  is  not  contended,  and  nnder  the  testimony 
could  not  be  contended,  that  W.  C.  Carpenter 
bad  no  authority  to  modl^  the  former  con- 
tract The  evidence  was  responsive  to  the 
allegations  of  the  complaint  based  upon  a 
contract  for  a  definite  term.  Henoe  It  was 
properly  admitted.  As  the  complaint  alleged 
a  single  cause  of  action,  the  refusal  of  the 
motion  to  make  plaintiff  elect  upon  which 
cause  of  action  she  wbuld  proceed  was  prop- 
erly refused,  and,  as  there  was  evidence  tend- 
ing to  support  the  allegations  of  the  com- 
plaint, there  was  no  error  in  refusing  motion 
for  nonsuit. 

The  fourth  exception  alleges  error  in  al- 
lowing plalntlfl  to  testify  that.  In  the  con- 
versation with  W.  C.  Carpenter  resulting  in 
said  agreement,  she  told  him  that  Miss 
Cohen  had  informed  her  tliat  a  friend  in- 
formed her  (Miss  Cbhen)  where  plaintiff 
could  get  a  permanent  position.  It  Is  object- 
ed that  this  was  hearsay.  The  point  at  Is- 
sue was  not  whether  plaintiff  could  get  per- 
manent employment  elsewherev  but  whether 
defendant  employed  plaintiff  for  a  definite 
term.  Hence  the  testimony  was  not  obnox- 
ious to  the  rule  against  hearsay.  It  was 
given  as  a  part  of  the  conversation  with  de- 
fendant's manager  which  resulted  in  the 
employment  which  is  the  subject-matter  of 
the  suit 

The  sixth  exception  charges  error  in  re- 
fusing to  allow  defendant  to  answer  the 
question:  "Did  Mr.  Carpenter  ever  report 
to  you  any  changes  being  made  in  her  con- 
tract?" We  think  there  was  no  error.  It 
is  manifest  that  a  conversation  between  de- 
fendant and  bis  own  agent  with  reference  to 
whether  a  contract  was  made  or  modified 
with  plaintiff  would  be  Incompetent  as 
against  the  plaintiff.  If  we  should  concede 
that  tbe  agent  made  no  report  to  defendant 
on  the  subject,  it  would  have  no  probative 
value  as  against  the  positive  testimony  tbat 
such  a  contract  was  made  with  tbe  agent 
The  defendant  testified  that  he  knew  no 
modification  of  tbe  contract  made  with  him. 

The  seventh,  eighth,  and  tenth  exceptions 
assign  error  in  refusing  to  allow  E.  A.  Car- 
I)enter  to  testify  whether  his  employment  or 
that  of  any  other  employte  of  defendant 
was  by  the  year  or  month.  The  nature  of 
the  contract  between  defendant  and  other 
employes  was  not  relevant  to  the  issue  as  to 
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bis  contract  with  plaintiff.  Some  of  de- 
fendant's employis  were  allowed  to  testify 
that  they  were  employed  by  the  month,  but 
we  fail  to  see  how  anch  testimony  would  ma- 
terially tend  to  overthrow  the  poeitlve  testi- 
mony as  to  the  terms  of  the  particular  con- 
tract with  plaUitift. 

The  ninth  exception  complains  of  error  in 
refusing  to  allow  BX  A.  Carpenter,  who  be- 
came manager  after  the  death  of  W.  C.  Car- 
penter, to  answer  the  question:  "Did  Miss 
Pnryear  ever  say  anything  to  yon  about  hav- 
ing established  line  of  castomers  and  trade?" 
The  contract  was  not  made  with  B.  ▲.  Car- 
penter, bnt  with  W.  0.  Carpenter  as  agent 
for  defendant  Any  declaration  which  plain- 
tiff may  have  afterwards  made  to  E.  A. 
Carpenter  as  to  her  having  established  line 
of  customers  would  not  tend  to  show  that 
her  previous  contract  was  based  on  such  rep- 
resentation. The  defendant  testified  fully 
as  to  the  representations  made  by  plaintiff 
in  her  conversation  with  defendant  In  the 
presence  of  W.  O.  Carpenter,  when  she  was 
first  employed,  to  the  effect  that  plaintiff 
represented  that  she  had  a  good  trade  and 
would  bring  trade  to  his  store,  and  plaintiff 
in  her  testimony  admitted  that  she  told  de- 
fendant that  she  thought  she  could  bring  her 
old  customers  with  her  to  the  store  and 
would  If  she  could.  The  subsequent  declara- 
tion, U  made,  could  not  have  thrown  any 
light  on  the  issue. 

The  eleventh  exception  charges  error  in  al- 
lowing plaintiff  In  reply  to  tell  what  Mr. 
Coleman  said  when  he  discharged  her.  Cole- 
man was  then  managing  agent  for  defendant 
and  was  instructed  by  defendant  to  discharge 
^her.  Plaintiff  testified  that  Coleman  when 
he  discharged  her  assigned  dullness  of  busi- 
ness as  the  reason.  Declarations  accompany- 
ing an  act  and  explanatory  thereof  are  ad- 
missible as  part  of  the  res  gestse.  Besides, 
the  testimony  was  in  reply  to  the  testimony 
offered  by  defendant  as  to  the  unsatisfactory 
character  of  plalntlfTs  services. 

Under  the  thirteenth  and  last  exception, 
defendant  contends  that  the  court  should 
not  have  modified  his  last  request  to  charge, 
which  was:  "Where  a  sufficient  cause  ex- 
ists for  the  discharge  of  an  employd,  al- 
though not  the  Inducing  motive  to  the-  dis- 
charge, it  will  Justify  the  discharge."  Judge 
Klugh  charged  this  as  a  sound  proposition 
of  law,  but  added  that  matter  relied  on  in 
Justification  must  be  pleaded,  and  that  "any 
justification  pleaded  here.  If  established, 
would  be  a  sufficient  defense  for  the  action." 
The  qualification  was  in  accordance  with 
the  general  rule  that  matter  in  justification 
must  be  pleaded.  Latimer  v.  York  Cotton 
Mills,  66  S.  C.  135,  44  8.  B.  559;  Henderson 
T.  Bennett,  58  S.  O.  80,  86  S.  D.  2;  26  Cyc. 
1005. 

Similar  requests  to  charge  were  given 
without  qualification,  as,  for  example,  the 


jury  were  instructed,  as  requested  by  de- 
fendant: "If  a  justifiable  cause  for  dis- 
missal existed,  plaintiff  cannot  recover,  al- 
though not  dismissed  expressly  on  that 
ground."  "If  just  cause  for  dismissal  ex- 
isted, plaintiff  could  only  recover  for  the 
services  rendered,  and  not  for  the  remainder 
of  the  term."  We  discover  no  error  of  law 
justifying  reversal. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


RUTLAND   V.    SOUTHERN   RY.   CO.    (two 
casei). 

(Supreme  Court  of  Sooth  CJarolina.     Nov.  16, 
1908.) 

1.  Affxai.  aho  Ebbob  (§  1050*)— Habmless 
Ebbob— Admission  or  Evidence. 

The  admlBsion,  in  an  action  against  a  car- 
rier for  delay,  of  a  bill  of  lading  without  proper 
foundation,  was  harmleaa,  where  the  earner  ac- 
tually received  and  delivered  the  freight  under 
the  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4156;   Dec.  Dig.  f  1050.*] 

2.  EviDENCi     (I     242*)  —  Admissions     bt 

AOENTS. 

Declarations  by  an  agent  whose  duty  it 
was  to  adjust  and  pay  claims  against  a  car- 
rier, made  while  attempting  to  adjust  a  claim 
for  delay,  are  binding  on  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  893;   Dec.  Dig.  i  242.*] 

3.  Cabbiebb  (§  105*)— Cabbiaqb  ot  Fbeioht— 
Delay  in  Shipkent— Mkasube  or  Dama- 

QES. 

Where  a  carrier  was  without  knowledge 
that  if  a  shipment  of  buggies  should  be  delayed 
the  owner  would  be  unable  to  store  the  same 
on  arrival,  it  was  not  liable  for  the  difference 
in  price  between  that  which  the  owner  might 
have  obtained  by  sales  in  the  usual  course  of 
his  business,  if  the  buggies  had  arrived  in  due 
time,  and  that  realized  by  a  forced  sale  due  to 
a  lack  of  storage  capacity  when  the  buggies  ar- 
rived. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  451-158;   Dec.  Dig.  {  106.*] 

4.  Cabbixbs  (i  105*)— Cabbiaob  of  Fbeioht 
— Heasube  of  Damaoes. 

The  measure  of  damages  for  delay  in  a 
shipment  of  buggies  is  the  difference  in  the  mar- 
ket price  at  the  time  they  ought  to  have  been 
delivered  and  of  actual  delivery,  irresi>ective  of 
whether  the  buggies  were  purchased  at  a  high 
or  low  price. 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  451-458;    Dec.  Dig.  {  105.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County ;  John  S.  Wilson,  Judge. 

Two  actions  by  M.  E.  Rutland  against  the 
Southern  Railway  Company.  Judgments  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  granted. 

E.  M.  Thomson,  for  appellant  Efird  & 
Dreber,  for  respondent 

POPE,  C.  J.  These  two  cases  were  com- 
menced In  the  court  of  common  pleas  for 
Lexington  county,  July  9,  1907.  By  agree- 
ment of  counsel  the  two  cases  were  tried  to- 
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gether  before  Hon.  John  S.  Wilson,  presid- 
ing judge,  and  a  jury,  at  Irexlngton,  S.  C, 
Febmaiy  11,  1908;  It  being  agreed,  except 
aa  to  the  officers  of  court,  only  one  set  of 
costs  was  to  be  taxed.  The  complaints  are 
as  follows:  "The  plaintiff,  complaining  of 
the  defendant,  alleges:  (1)  That  the  de- 
fendant Is  a  common  carrier  of  passengers 
and  freight.  Incorporated  under  the  laws  of 
the  state  of  Virginia,  and  owns  tracks,  rolling 
stock,  does  Its  business  as  a  common  carrier, 
and  has  and  maintains  freight  depots  and 
ofDces  in  said  county  and  state,  one  of  which 
Is  at  Batesburg  in  the  county  of  Lexington 
and  state  of  South  Carolina,  on  the  line  of 
railroad  of  said  defendant  company,  which 
extends  firom  the  dty  of  C!olumbia  through 
said  county  on  to  the  city  of  Augusta,  Ga. 
(2)  That  previous  to  the  2d  day  of  Novem- 
ber, 1906,  the  plaintiff  bought  of  the  Oxford 
Buggy  Company,  of  Oxford,  N.  C,  25  top 
buggies.  (3)  That  on  the  2d  day  of  Novem- 
ber, 1906,  the  said  Oxford  Buggy  Company 
delivered  to  the  said  defendant,  a  common 
carrier  of  freight,  at  the  station  of  Oxford, 
N>  C,  on  defendant's  line  of  railroad,  the 
said  25  buggies  and  shafts,  to  be  transported 
by  the  defendant  over  Its  lines  of  railway 
from  the  said  station  of  Oxford  to  the  station 
at  Batesburg,  S.  C,  to  be  by  it  delivered  to 
this  plaintiff.  That  the  defendant  accepted  the 
said  shipment  and  Issued  its  bill  of  lading 
therefor  on  the  2d  day  of  November,  1906.  (4) 
That  by  ordinary  diligence  the  defendant  could 
have  transported  and  delivered  the  said 
freight  to  the  plaintiff  at  Batesburg,  S.  C, 
on  or  before  the  6th  day  of  November,  1906 ; 
but,  by  reason  of  Its  negligence,  carelessness, 
and  unreasonable  delay  In  transporting  said 
freight,  it  did  not  arrive  at  Batesburg  until 
February  5,  1907,  which  delay  greatly  mis- 
put  plaintiff  In  his  business,  caused  him  to 
buy  other  buggies  for  his  trade,  greatly  In- 
convenienced him,  and  when  the  said  ship- 
ment did  arrive  he  had  no  need  for  the  said 
buggies,  and  no  sale  for  them  at  regular 
market  prices.  (5)  That  some  time  after 
the  arrival  of  the  said  shipment,  plaintiff 
accepted  the  said  buggies  from  the  defend- 
ant, under  protest,  paid  the  freight  charges 
thereon,  and  sold  the  same  to  the  best  ad- 
vantage on  the  market  for  $1,350.  (6)  That 
If  the  said  buggies  had  been  delivered  at 
Batesburg,  S.  C,  within  a  reasonable  time 
after  delivery  to  the  defendant  carrier,  the 
same  would  have  been  worth  to  the  plaintiff 
the  sum  of  $1,875,  for  which  amount  he 
could  have  sold  them.  Hence,  by  reason  of 
the  said  unreasonable  delay,  carelessness, 
and  negligence  on  the  part  of  the  defendant 
In  the  handling  and  transporting  of  said 
freight,  the  plaintiff  was  damaged  in  the 
sum  of  $525  by  the  said  defendant.  Where- 
fore, plaintiff  demands  Judgment  against  the 
defendant  for  the  sum  of  $625,  with  Interest 
from  November  6,  1906,  and  his  costs  and 
disbursements."  The  complaint  in  the  second 
case  Is  practically  the  same  as  in  the  first 


case,  except  as  to  the  time  of  ahlpmrait,  the 
name  of  the  parties,  and  the  amount  claim- 
ed; the  amount  being  $455.  The  answer  of 
the  defendant  in  each  case  Is  a  complete  de- 
nial. The  presiding  Judge  charged  the  Jury, 
in  part,  as  follows:  "It  is  for  yoa  to  say 
•  •  •  what  the  market  value  of  tlie  goods 
at  the  time  they  ought  to  Iiave  been  deliver- 
ed ••  •  and  at  the  time  they  were  re- 
ceived." The  Jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $375  In  the  case  for 
$525  damages,  and  f240  in  the  case  for  $455 
damages.  A  motion  was  then  made  for  • 
new  trial,  which  was  refused.  After  entry 
of  Judgment,  the  defendant  has  appealed  to 
this  court  ui)on  five  grounds,  which  we  will 
now  consider. 

"1.  Excepts  because  his  honor  erred  in  ad- 
mitting la  evidence,  over  the  objection  of  de- 
fendant, the  bill  of  lading  of  New  York 
Central  &  Hudson  River  Railroad  Company, 
of  date  October  20,  1906;  whereas,  it  is 
submitted  that  the  foundation  had  not  been 
laid  for  its  introduction,  no  evidence  having 
been  offered  as  to  genuineness  and  correct- 
ness, nor  any  proof  as  to  its  execution."  The 
first  ground  of  appeal  is  overruled,  because 
the  Southern  Railway  actually  received  and 
delivered  the  freight  under  the  bill  of  lad- 
ing.   The  ruling  was  harmlesa 

"2.  Iixcepts  because  his  honor  erred  in  al- 
lowing the  plaintiff  to  testify,  over  the  de- 
fendant's objection,  what  Mr.  Adams  told 
him  about  the  car  load  of  buggies  from  Wa- 
tertown,  N.  T. ;  whereas,  it  Is  submitted  that 
there  was  no  evidence  showing  that  the  al- 
leged statements  of  Mr.  Adams  were  within 
the  scope  of  his  authority  as  agent  of  the 
defendant  company,  or  in  any  way  bindlns' 
upon  the  defendant  company."  It  appear- 
ing that  Mr.  Adams  was  claim  agent  with 
duty  to  adjust  and  pay  claims  against  de- 
fendant, and  that  the  declaration  was  made 
while  attempting  to  adjust  plaintlfTs  claim, 
we  hold  that  Mr.  Adams  was  acting  witliin 
the  scope  of  his  authority  as  agent  of  the 
Southern  Railway,  and  therefore  OTermle 
this  exertion. 

"3.  Exeats  because  his  honor  erred  in 
overruling  the  first  ground  of  the  motion  for 
new  trial;  the  same  being  as  follows:  'Be- 
cause there  Is  no  evidence  to  support  the 
verdict'  It  Is  submitted  that  no  construc- 
tion of  plaintiff's  testimony  will  support  the 
respective  verdicts  of  $375  and  $240  as  being 
the  difference  between  the  market  value  of 
the  buggies  when  they  did  arrive  and  when 
they  should  have  arrived."  There  was  evi- 
dence that"  plaintiff  had  storage  room  for 
the  buggies  if  they  had  arrived  within  a 
reasonable  time  after  shipment,  and  of  what 
be  could  have  realized  at  that  time  in  the 
Batesburg  market  by  gradually  selling  them 
from  his  warehouse  In  the  usual  course  of 
trade.  There  was  also  evidence  that  when 
the  buggies  did  arrive,  after  long  delay,  the 
plaintiff  did  not  have  storage  room,  and  that 
he  therefore  threw  them  on  the  market  and 
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sold  them  for  cost;  but  there  was  no  eTl- 
dence  that  the  defendant  undertook  the  car- 
riage, contenqplating  that  if  the  shipment 
should  be  delayed  the  plaintiff  would  be  un- 
able to  store  the  buggies.  The  defendant  was 
not  Uable  for  the  difference  in  price  realized 
by  a  forced  sale  due  to  lack  of  storage  ca- 
pacity when  the  goods  arrived,  and  the  price 
plaintiff  might  have  obtained  by  sales  in  the 
usual  course  of  his  business  if  the  buggies 
bad  arrived  in  due  time.  The  evidence 
should  have  been  directed  to  the  difference 
in  the  market  price  of  the  buggies  at  the 
time  of  actual  delivery  and  the  time  when 
they  should  have  been  delivered,  due  to  varia- 
tion In  the  Batesburg  market.  The  verdicts 
were  not  supported  by  any  evidence  on  this 
issue. 

It  may  be  well  to  say,  farther,  that  to  the 
trial  of  this  issue  the  defendant  has  no  con- 
cern with  the  plaintiff's  profits;  that  is, 
whether  he  bought  the  buggies  at  a  high  or 
low  price.  The  measure  of  damages  for  the 
delay  would  be  the  same  whether  the  plain- 
tiff had  shipped  buggies  which  had  been  given 
to  him  or  which  he  had  been  deluded  into  bay- 
ing at  10  times  their  value.  In  either  case, 
where  the  goods  are  manifestly  intended  for 
sale,  the  measure  of  damages  would  be  the 
difference  in  the  market  price  at  the  point 
of  destination  at  the  time  they  ought  to  have 
been  delivered,  and  market  price  at  the  time 
of  actual  delivery. 

The  Judgment  of  this  court  is  tliat  the 
Judgment  of  the  circuit  court  should  be  re- 
versed, and  a  new  trial  granted. 


CONTOS  et  al.  t.  JAMISON  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

1.  Affbai.  Aim  Ereob   (8   1050*)— RBvncw— 
Admission  of  Testikohy. 

Where  testimony  objected  to  had  previous- 
ly been  admitted  without  objection  and  had 
some  relevancy,  its  admission  was  not  error. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
EhTOT,  Cent  Dig.  IS  4153-1160;  Dec.  Dig.  f 
1050.*] 

2.  Adjoining  Landowneiis  (J  4*>— Excava- 
tions AFFECTINa  ADJOININO  VBfcUIBES. 

A  proprietor  excavating  on  his  own  prem- 
ises is  liable  for  damage  done  to  the  adjacent 
owner's  8<yl  if  in  its  natural  condition,  whether 
the  damage  results  from  negligence  or  not ;  but, 
when  buildings  or  other  improvements  are 
erected  upon  the  soil,  the  excavator  is  not  liable 
for  such  damage  unless  caused  by  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Adjoinhig 
Landowners,  Cent  Dig.  {{  21-14;  Dec.  Di& 
(  4.*1 

8.  Neoliobnce  ({  89*)— Iuputbd  Neouoencx. 
The  concurrent  negligence  of  a  third  per- 
son cannot  b«  impnted  to  an  injured  person  so 
as  to  preclude  recovery,  unless  the  injured  per- 
son and  the  third  person  were  so  related  as  to 
the  transaction  that  in  law  the  negligence  of 
the  third  person  was,  upon  the  principle  of  agen- 


cy or  co-o]peration  in  a  common  enterprise,  the 
act  of  the  injured  person. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  Si  180-137 ;   Dec.  Dig.  |  89.*] 

4.  NbOLIOENCE  ({  89*)— BXOAVATIONB  AFFECT- 
ING Adjoining  Pbemibeb. 

The  negligence  of  a  lessor  will  not  preclude 
recovery  by  tils  lessee  in  possession  of  a  build- 
ing against  an  adjoining  proprietor  whose  neg- 
ligent excavating  caused  Uie  wall  of  the  build- 
ing to  fall. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  {  89.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  D.  E.  Hydrick,  Judge. 

Action  by  George  Gontos  and  another,  co- 
partners, against  Thomas  F.  Jamison  and  an- 
other, copartners.  Judgment  for  defendants, 
and  plaintiffs  appeal.  Reversed  and  remand- 
ed for  a  new  trlaL 

Slrrlne  ft  Charles,  for  appellants.  B.  A. 
Morgan  and  Cothran,  Dean  &  Cotltran,  for 
respondents. 

JONES,  J.  The  plaintiffs  occupied  a  store- 
room known  as  210  North  Main  street,  Green- 
ville, S.  C,  as  lessees  of  W.  C.  Gibson,  own- 
er. Defendant  Carrie  V.  Canble,  as  guardian 
and  agent  owned  the  lot  adjacent  to  the 
south  Bide  and  employed  the  defendants  Ja- 
mison &  Morris  as  contractors  to  erect  cer- 
tain buildings  thereon.  On  August  8,  1908, 
while  said  contractors  were  excavating  close 
to  the  Bide  wall  of  the  store  occupied  by 
plaintiffs,  the  wall  collapsed  and  fell,  de- 
stroying the  goods  and  property  of  plaintiffs 
in  their  storeroom.  This  action  was  brought 
to  recover  danmges,  actnal  and  punitive,  for 
the  destruction  of  their  property,  alleged  to 
have  resulted  from  the  grossly  negligent  and 
reckless  manner  In  which  the  work  of  ex- 
cavating was  done.  A  nonsolt  was  granted 
as  to  the  Cauble  defendants,  and  they  are 
now  eliminated  from  the  case.  The  defend- 
ants Jamison  &  Morris  answered,  setting 
up,  besides  a  general  denial,  that  plaintiffs 
and  W.  C.  Gibson,  the  owner,  had  notice  of 
the  progress  of  the  excavation  and  of  the 
manner  in  which  it  was  done  and  of  the  char- 
acter of  the  soil,  and  made  no  objection  to 
the  progress  and  manner  of  the  work,  and 
did  nothing  to  protect  said  wall,  which  neg- 
ligence on  their  part  contributed  as  a  prox- 
imate cause  to  tlie  Injury.  The  suit  resulted 
In  a  verdict  and  Judgment  for  defendants. 

The  exceptions  of  plaintiffs-appellants  to 
the  admission  of  certain  testimony  do  not  re- 
quire any  extended  notice  and  cannot  be  sus- 
tained. The  testimony  referred  to  had  l>een 
previously  admitted  without  objection  and 
had  some  relevancy  to  the  question  whether 
defendants  were  wantonly  negligent. 

The  vital  question  raised  by  the  appeal 
relates  to  the  instruction  given  to  the  jury. 
The  court  in  giving  certain  instructions  re- 
quested by  defendants,  and  in  declining  to 
give  certain  instructions  requested  by  plaln- 
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tStta,  In  the  general  charge  and  In  the  special, 
■charge  when  the  Jury  returned  to  the  court- 
room for  further  Instmctlons  on  that  point, 
Impressed  upon  the  Jury  that  If  the  negli- 
gence of  the  owner,  Gibson,  was  one  of  the 
proximate  and  efficient  causes  of  the  falling 
of  the  wall  under  the  circumstances,  the 
plaintiffs  could  not  recover.  This  we  think 
was  erroneous  and  prejudicial.  The  general 
law  is  well  settled  that  a  proprietor  excavat- 
ing on  his  own  premises  Is  liable  for  dam- 
ages done  to  the  adjacent  owner's  soil  If  in 
Its  natural  condition,  whether  damage  results 
from  negligence  or  not;  but  when  buildings 
or  other  Improvements  are  erected  upon  the 
soil,  and  Its  natural  condition  Is  thus  altered, 
no  action  lies  against  such  excavator  except 
upon  allegation  and  proof  of  negligence.  Bai- 
ley V.  Gray,  63  S.  C.  518,  31  S.  E.  354.  There 
was  sncb  allegation  in  this  case  and  testi- 
mony tending  to  establish  negligence  prox- 
imately causing  injury  to  plalntUt's  property; 
but  under  the  charge  plaintiffs,  as  lessees, 
were  denied  right  of  recovery  if  the  landlord 
Oibson's  negligence  proximately  contributed 
to  the  injury,  thus  imputing  to  the  lessees 
the  negligence  of  the  lessor.  No  authority 
lias  been  cited  for  such  a  view,  and  we  have 
found  none.  The  Supreme  Oourt  of  Indiana, 
In  Knightstown  r.  Musgrove,  116  Ind.  121, 
18  N.  E.  452,  9  Am.  St  Rep.  827,  approved 
In  Louisville,  etc.,  R.  R.  Co.  v.  Hoses  Creek, 
130  Ind.  143,  29  N.  E  482,  14  L.  R.  A.  736, 
(leclares:  "Before  the  concurrent  negligence 
of  a  third  person  can  be  interposed  to  shield 
another  whose  neglect  of  duty  has  occasion- 
«d  an  injury  to  one  who  was  without  per- 
sonal fault,  It  must  appear  that  the  person 
Injured  and  the  one  whose  negligence  con- 
tributed to  the  injury  sustained  such  a  rela- 
tion to  each  other  In  relation  to  the  matter 
then  in  progress  as  that  In  contemplation  of 
law  the  negligent  act  of  the  third  person 
was,  upon  the  principle  of  agency  or  co-opera- 
tion in  a  common  or  joint  enterprise,  the  act 
of  the  person  injured."  In  KopUtz  v.  St. 
Paul,  86  Minn.  373,  90  N.  W.  794,  58  L.  R. 
A.  75,  the  Supreme  Court  of  Minnesota  de- 
clared that  "negligence  in  the  conduct  of  an- 
other will  not  be  imputed  to  a  party,  if  he 
neither  authorized  such  conduct,  nor  par- 
ticipated therein,  nor  had  the  right  or  power 
to  control  it"  These  quotations  are  made  the 
basis  of  the  text  in  29  Cyc  542.  In  Watson 
V.  Southern  Ry.,  66  S.  C.  50,  44  S.  B.  875, 
this  court  refused  to  impute  to  a  child  non 
sui  Juris  the  contributory  negligence  of  the 
child's  parent  or  guardian.  There  is  nothing 
In  the  mere  relation  of  lessor  and  lessee 
which  should  affect  a  lessee  without  fault 
himself  with  the  negligence  of  the  lessor. 
There  is  no  agency  nor  co-operation  In  a 
common  enterprise  nor  power  of  lessee  to 
control  applicable  here  which  should  excuse 
the  negligence  of  others.  There  is  a  privity 
l>etween  the  lessee  and   the  lessor  in  the 


lessee's  right  of  possession,  but  such  privity 
cannot  excuse  the  negligence  of  anotlier, 
whether  combined  with  that  of  the  lessor  or 
not  The  lessor,  Gibson,  la  not  a  party  in 
this  case,  and  It  was  Improper  to  confuse  the 
case  with  the  question  of  his  oontributcuT 
negligence.  The  question  was:  Did  the  neg- 
ligence of  the  defendants  Jamison  &  Morris 
injure  plaintiffs  as  alleged,  and,  if  so,  were 
the  plaintiffs  themselves  guilty  of  contribu- 
tory negligence,  excusing  the  defendants  from 
liabUlty? 

The  Judgment  of  the  circuit  oourt  is  reven»- 
ed,  and  the  case  remanded  for  a  new  trial. 


LEWIS  V,  OOOLEY. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

1,  liAHDI-OBD  .  AND    TlHANT    (I    296*)— RBOOV- 

EBT  or  Possession  bt  Lahdlobd  —  Rela- 
tion or  liANDLOBD  AND  TlNAKT— MBCBS- 
BITT. 

Where  defendant  was  in  posseesion  of  land 
under  a  contract  of  sale  ou  payment  of  a  certain 
sum,  defendant,  on  default  in  payment,  to  pay 
a  certain  rental  for  each  year  he  remained  in 
possession,  there  was  a  posaesaion  under  con- 
tract of  purchase  which  made  defendant  the 
equitable  owner  and  prevented  ejectment  in 
summary  proceedings,  under  Civ.  Code  1902,  t 
2423. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  g  1273;    Dec  Dig.  {  296.«] 

2.  Vkndob  and  Pubchaskb  (f  85*)— Coktbact 
roB  Salk  or  Land— Pabol  Rescission. 

A  written  contract  of  sale  of  land  may  be 
rescinded  and  a  rent  contract  substituted  by 
parol. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  141 ;   Dec.  Dig.  S  85.*] 
8.  Landlobd  and  Tenant  (|   18»)  —  Exist- 
ence or  Relation— SurnciBNOT   or  Evi- 
dence. 

Defendant  was  in  possession  of  land  ondet 
a  contract  of  sale  on  payment  of  a  certain  snm, 
defendant  on  default  in  payment,  to  pay  a  cer- 
tain annual  rental  for  each  year  he  remained 
in  possession.  He  failed  to  pay  the  pureliasa 
money  and  surrendered  his  bond  for  title,  giv- 
ing notes  for  the  rent  There  was  no  evidence 
that  he  paid  the  taxes  after  giving  np  the  bond 
which  required  him  to  pay  such  taxes,  or  that 
he  thereuter  made  any  improvements  on  the 
land:  but  there  was  testimony  that  lie  stated 
that  he  had  given  the  land  up.  BM,  that  the  ev- 
idence would  not  support  a  finding  that  the  rela- 
tions between  the  jwrtles  were  those  of  mortga- 
gor and  mortgagee,  but  required  a  finding  of  the 
relation  of  landlord  and  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  }  18.*]  , 

4.  Appeal  and  Ebeob  (S  1094*)— Appkals 
rBoit  Intebmediate  Coubt— Questions  Rb- 
viEWABLB— Findings  or  Fact. 

The  Supreme  Court  may  not  review  find- 
ings of  fact  by  the  circuit  court  on  api>eal  from 
a  magistrate's  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4322-4362;  Dee.  Dig.  f 
1094.*1 

Appeal  from  Common  Pleas  Circuit  Court, 
Greenville  County;  D.  E.  Hydrick,  Judge. 

Action  by  R.  A.  Lewis  agaUist  Reuben 
Cooley.     From   a  jndgtnent  of  the  circuit 
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court  reversing  the  jadgment  of  a  maglg- 
trate  In  plaintiff's  favor,  plaintlfF  appeals. 
Reversed,  and  judgment  of  magistrate  af- 
firmed. 

J.  J.  McSwaln,  for  api)ellant  B.  M.  Sbu- 
man,  for  reepondoit 

JONES,  J.  This  was  a  summary  proceed- 
ing in  ejectment  before  a  magistrate  under 
section  2423,  Civ.  CSode  1902.  The  defend- 
ant made  return,  -which  admitted  that  legal 
title  to  the  premises  was  in  plaintlfF,  but 
denied  that  he  was  tenant  of  plaintiff,  alleg- 
ing that  the  relation  between  defendant  and 
plaintiff  was  that  of  mortgagor  and  mort- 
gagee, that  defendant  -was  in  possession  as 
equitable  owner  of  the  premises,  and  that 
upon  an  accounting  between  them  defend- 
ant would  owe  plaintiff  very  little.  Upon  the 
evidence  submitted  the  magistrate  granted 
the  writ  of  ejectment,  holding  that  defend- 
ant was  tenant  of  said  premises  under  plain- 
tiff as  landlord,  holding  over  after  expira- 
tion of  lease,  after  due  notice  to  quit  and 
demand  for  possession.  On  appeal  by  defend- 
ant to  the  circuit  court.  Judge  Hydrick  re- 
versed the  judgment  of  the  magistrate  and 
dismissed  the  proceedings,  holding  that  the 
relation  of  mortgagor  and  mortgagee  exist- 
ed between  defendant  and  plaintiff,  and  tliat 
the  plaintiff  must  seek  his  relief  In  equity. 

The  facts  as  found  by  the  circuit  court  are 
as  follows:  "The  testimony  shows:  That  the 
defendant  has  been  in  possession  of  the  land 
from  which  it  Is  sought  to  eject  him  since 
1876;  that  at  one .  time  be  had  the  legal 
title  to  it,  and  mortgaged  it  to  Q.  A.  Nor- 
wood, who  foreclosed  his  mortgage,  and  the 
land  was  sold  by  the  master  to  one  Seaborn, 
who  bought  and  held  the  title  for  defendant 
under  some  arrangement  which  does  not 
appear;  that  on  November  26, 189i,  Seaborn, 
by  consent  and  agreement  between  the  de- 
fendant and  R.  A.  Lewis  &  Co.,  -who  were 
to  hold  the  title  for  the  defendant,  and  they 
gave  him  a  bond  for  title,  and  took  his  note 
for  the  inirchase  money.  Subsequently,  the 
other  members  of  the  firm  of  R.  A.  Lewis 
&  Co.  cenveyed  their  interest  In  the  land  to 
R.  A.  Lewis.  During  all  these  transfers 
defendant  continued  in  possession,  paying  the 
taxes,  making  some  improvements,  and  treat- 
ing the  land  as  his  own.  These  facts  con- 
stitute the  relation  of  mortgagor  and  mort- 
gagee between  the  defendant  and  the  plain- 
tiff. Tant  V.  Guess,  87  S.  0.  489,  16  S.  E. 
472.  On  December  9,  1903,  the  defendant 
surrendered  to  R.  A.  Lewis  the  bond  for  title 
which  had  been  given  him  by  R.  A.  Lewis 
&  Co.,  and  gave  R.  A.  Lewis  a  note,  agree- 
ing to  pay  him  |100,  as  rent,  for  the  place  for 
the  year  1904.  Similar  notes  were  given 
for  the  years  1905  and  1906.  Having  default- 
ed in  his  payments,  the  plaintiff  gave  blm 
notice  to  quit,  and,  upon  bis  refusal,  insti- 
tuted this  proceeding  to  eject  him."  There 
was  no  evidence  whatever  of  any  arrange- 
ment between  Seaborn  and  defendant  concern- 


ing the  land.  Hence  It  could  not  be  said  that 
there  was  any  relation  as  mortgagor  and 
mortgagee  between  defendant  and  Seaborn. 
R.  A.  Lewis  &  Co.  purchased  from  Seaborn 
and  received  bis  deed  from  the  land  Novem- 
ber 26,  1894,  and  on  February  11,  1896,  R. 
A.  Lewis  acquired  the  interests  of  the  other 
members  of  the  partnership  of  R.  A.  Lewi» 
&  Co.  On  the  day  R.  A.  Lewis  &  Co.  re- 
ceived the  deed  from  Seaborn,  they  entered 
Into  a  contract  with  defendant  binding  them- 
selves to  sell  the  land  to  defendant  on  con- 
dition that  he  pay  them  |771  with  interest 
on  December  1,  1895.  This  contract  further 
stipulated  that  in  case  of  failure  to  meet 
such  payment  defendant  was  to  pay  $196  as- 
rent  for  the  year  1895  and  a  like  sum  for  eachi 
year  he  may  afterwards  remain  on  or  culti- 
vate the  land. 

There  was  no  evidence  whatever  of  any  r^ 
latlon  existing  at  that  time  between  plaintifT 
and  defendant  as  to  the  land,  except  that  de- 
fendant was  In  possession  under  the  above- 
contract.  This  circumstance  standing  alonfr 
would  show  a  possession  under  contract  of 
purchase  whidi  would  make  defendant  equi- 
table owner  of  the  property  and  prevent 
ejectment  under  summary  proceedings.  Car- 
lisle V.  Prior,  48  S.  G.  189,  26  S.  E.  244.  But 
there  was  default  in  the  payment  of  the  pur'- 
chase  money,  and  under  the  contract  de- 
fendant acknowledged  tenancy  under  plalntlft 
in  the  event  of  such  default.  There  was  no- 
evidence  that  plaintiff  had  waived  his  rlgbt 
to  hold  defendant  upon  default  of  payment 
of  purchase  money.  On  the  contrary,  the  de- 
livering up  of  the  bond  for  title  and  the  giv- 
ing of  the  rent  notes,  which  defendant  tes^ 
titled  be  understood  to  be  rent  notes,  afford 
evidence  of  Insistence  on  the  part  of  the 
plaintiff  and  recognition  on  the  part  of  the 
defendant  that  the  relation  was  that  of  land- 
lord and  tenant  A  written  contract  of  aalv- 
may  be  rescinded  and  a  rent  contract  sub- 
stituted even  by  parol.  Fripp  v.  Fripp,  Rice, 
Bq.  108;  Moseley  v.  Witt,  79  8.  0.  141,  60 
&  E.  520.  Plaintiff  testified  that  be  "paid  the- 
taxes";  but  there  was  no  evidence  that  he- 
ps Id  the  taxes  after  giving  up  the  bond  for 
title,  which  stipulated  that  he  should  pay 
taxes.  Nor  was  there  any  evidence  that  he 
made  any  Improvements  on  the  place  after 
the  surrender  of  the  bond  for  title.  On  the 
contrary,  plaintiff  testified  that  the  houses- 
were  repaired  before  the  bond  was  surren- 
dered, and  that  he  furnished  the  timber,  etc.^ 
charging  It  to  defendant's  account  Furtheif 
more,  there  was  no  testimony  that  anything; 
had  been  paid  on  the  purchase  price  before  or 
after  the  surrender  of  the  bond  for  title.  C> 
C.  Cooley,  son  of  the  defendant  who  woit:- 
ed  a  portion  of  the  land  and  signed  the  first 
rent  note,  testified:  "We  did  not  pay  the 
money  we  promised  on  the  land."  Plaintiff 
testified:  "He  never  did  pay  anything  on  the 
land."  Defendant  merely  testified;  "He  got 
six  or  seven  bales  of  cotton  a  year,  sometimes 
eight  bales."    During  all  this  time  plaintiff 
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furnished  snppUes  to  defendant  to  make  the 
crop  and  Bold  him  two  mules  and  paid  for 
another.  Defendant  further  testified:  "I 
ran  behind  $125,  which  I  owed  him.  I  owed 
Lewis  about  $400  when  I  carried  the  mules 
;to  him.  I  signed  the  note  for  the  muleB,  and 
he  let  me  take  the  mules  back."  Defendant 
further  testified:  "I  knew  It  was  a  rent  con- 
tract I  never  had  the  papers  taken  up,  I 
knew  the  bond  was  binding."  And  further 
he  said:  "I  have  never  said  I  owned  the 
land."  J.  J.  McSwaln  without  contradiction 
testified  that  a  few  days  after  October  29, 
1906,  defendant  came  to  see  blm  In  response 
to  a  letter  and  said  that  he  had  given  up 
the  land  and  wanted  to  know  how  much 
Lewis  would  take  for  the  land,  and  also  to 
satisfy  the  chattel  mortgage  on  the  mules 
upon  which  he  said  he  owned  $175,  and  that 
defendant  further  stated  that  he  bad  paid  Mr. 
Lewis  on  all  accounts  for  1903  and  1904  $96 
and  paid  nothing  for  1905.  It  Is  perfectly 
manifest  that  there  Is  nothing  In  the  testi- 
mony to  support  the  finding  of  the  circuit  court 
that  the  relation  of  plaintiff  and  defendant  as 
to  the  land  was  that  of  mortgagee  and  mort- 
gagor, but  that  the  only  Inference  of  which 
the  evidence  Is  susceptible  is  that  defendant 
was  tenant  of  plaintiff.  Swygert  v.  Goodwin, 
32  S.  C.  146, 10  S.  B.  983;  Brewster  v.  McNab, 
36  S.  0.  274,  15  S.  E.  233. 

It  Is  true  this  court  has  no  Jurisdiction  to 
review  the  findings  of  fact  by  the  circuit 
court  on  appeal  from  a  magistrate's  court, 
but  the  question  presented  here  is  one  of  law, 
whether  upon  the  undisputed  facts  defendant 
was  a  tenant  holding  over  after  the  expira- 
tion of  lease  within  the  meaning  of  section 
2423.  It  was  within  the  Jurisdiction  of  the 
magistrate  to  determine  that  defendant  was 
tenant  within  the  meaning  of  the  statute, 
and  we  think  be  rendered  the  only  Judgment 
proper  under  the  circumstances.  Magistrates, 
under  article  5,  i  1,  of  the  Ck)nBtltutloD,  have 
no  Jurisdiction  in  cases  where  the  title  to 
land  is  in  question  or  in  cases  in  chancery; 
but  the  proof  here  made  is  insuflScient  to  oust 
the  magistrate  of  Jurisdiction  under  section 
2423. 

The  Judgment  of  the  circuit  court  Is  revers- 
ed, and  the  Judgment  of  the  magistrate's 
court  is  affirmed. 


SPARKMAN  V.  JONES. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

1.  Adverse   Possession    ({   114*)— Evioeitce 
OF  Possession. 

Evidence,  In  an  action  where  plaintitF 
Bonght  to  show  a  presumption  of  grant  by  suc- 
cessive  possessions  bv  his  grantors  for  20  years, 
held  sufficient  to  snow  possession  by  one  of 
them. 

[EH.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  i  114.*] 


2.  Deeds  (I  194*)— Delivebt— Evidence. 

Delivery  of  deeds  to  the  proper  recording 
ofBcer  is  prima  facie  evidence  of  their  delivery 
to  the  grantees. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  580;    Dec.  Dig.  {  194.*] 

3.  Estoppel  (i  98*)— Equetabu  Eanoppsi/— 
Pebsons  Estopped. 

Though  plaintiff's  grantor,  without  know- 
ing what  she  was  doing,  but  simply  at  the  di- 
rection of  her  father,  signed  the  deed  to  plain- 
tiff, the  consideration  of  which  he  paid,  defend- 
ant being  a  mere  occupant  of  the  land  by  pei^ 
mission  of  the  father,  is,  like  him,  estopped  to 
assert  the  invalidity  of  the  deed  and  any  title 
In  the  father. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Dec  Dig.  !  98.*] 

Appeal  from  Common  Pleas  Circuit  Court. 
Colleton  County ;  R.  W.  Memmlnger,  Judge. 

Action  by  B.  H.  Sparkman,  trustee,  against 
Robert  L.  Jones.  Judgment  for  idaintlff. 
Defendant  appealsi    Affirmed. 

C.  C.  Tracy,  for  appellant  Howell  &  Gra- 
ber  and  Nathans  &  Slnkler,  for  respondent 

WOODS,  J.  Tills  action  was  brought  on 
May  29,  1905,  for  the  recovery  of  possession 
of  a  tract  of  land,  containing  306  acres,  more 
or  less,  for  damages  for  cutting  and  remov- 
ing timber  and  for  injunction  against  further 
cutting  or  removing  timber  or  other  tres- 
pass. An  order  was  made  by  Judge  Mem- 
mlnger, dated  May  30,  1905,  enjoining  the 
defendant  from  trespassing  on  the  land. 
Thereafter  the  legal  issue  of  title  and  the 
right  of  possession  was  tried  before  Judge 
Gage,  and  a  verdict  for  the  plaintiff  rendered. 
On  the  testimony  offered. on  the  trial  and  the 
verdict  of  the  Jury,  Judge  Gage  made  an 
order,  dated  December  10,  1905,  permanently 
enjoining  the  defendant  from  trespassing  up- 
on the  land.  The  exception  assigning  error 
in  the  refusal  of  the  circuit  coiurt  to  sustain 
the  demurrer  to  the  complaint  was  abandoned. 

The  record  contains  this  statement  of  the 
chain  of  title  introduced  by  the  plaintiff: 
"Counsel  for  plaintiff  offered  in  evidence,  un- 
der agreement,  the  following  original  records 
of  the  office  of  the  clerk  of  court  of  Colleton 
county:  Volume  6,  page  202:  Conveyance 
by  J.  K.  Terry,  sheriff,  to  Mary  S.  Jones;  dat- 
ed October  5,  1869;  recorded  February  9, 
1888;  cdnveying  166  acres.  Volume  6,  page 
203 :  Conveyance  by  Mary  S.  Jones  to  B.  W. 
Peoples;  dated  February  4,  1886;  recorded 
February  9,  1888;  conveys  806  acres.  'Tract 
purchased  for  165  acres  from  Sheriff  Terry.' 
Volume  6,  page  205 ;  Julia  A.  Jones  to  B.  W. 
Peoples;  dated  February  4,  1888;  recorded 
February  9,  1888;  conveys  306  acres.  Vol- 
ume 16,  page  16 ;  E.  W.  Peoples  to  A,  J.  Sali- 
nas &  Sons;  dated  March  6,  1895;  recorded 
April  5,  1895 ;  conveys  306  acres.  Volume  17, 
page  263:  A.  J.  Salinas  &  Sons  to  B.  H. 
Sparkman,  trustee;  dated  February  14,  1896; 
recorded  March  3,  1896;  conveys  306  acres. 
The  above  conveyances  are  of  the  same  tract 
of  land,  namely,  that  being  the  subject  of  this 
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action."  The  plaintiff  did  not  trace  title  back 
to  a  grant  from  the  state,  nor  did  he  prove  a 
vommon  sonrce;  but  his  reliance  was  on  the 
presumption  of  a  grant  by  succeBslve  pos- 
sessions of  the  grantors  through  whom  he 
claimed  and  himself  for  an  aggregate  period 
of  more  than  20  years.  There  was  no  dispute 
that  evidence  was  afforded  of  possession  by 
all  the  grantors  from  E.  W.  Peoples,  whose 
deed  was  dated,  February  4,  1886,  down  to 
the  commencement  of  the  action.  May  29, 
190S ;  but,  as  this  did  not  make  out  the  period 
of  20  years  it  Is  necessary  for  plaintiff  to 
prove  possession  In  Mary  8.  Jones  before 
the  date  of  her  deed  to  Peoples.  The  defend- 
ant moved  for  a  nonsuit  on  the  ground  that 
the  plaintiff  had  failed  to  Introduce  any  evi- 
dence tending  to  prove  Mary  8.  Jones  was 
ever  In  possession,  and  on  the  further  ground 
that  there  was  no  proof  of  delivery  of  the 
deed  on  which  plaintiff  relied.  The  drcnlt 
court  was  not  In  error  in  refusing  to  grant 
a  nonsuit. 

On  the  question  of  Mary  S.  Jones'  posses- 
sion, ST.  W.  Peoples  testified:  "Q.  Was  the 
Mary  S.  Jones  who  sold  to  you  In  possession 
of  that  tract  of  land  prior  to  your  purchase? 
A.  That  is  the  way  I  understood  it.  She 
owned  the  place,  and,  with  her  brother,  was 
on  it  as  her  place.  That  is  all  I  can  say 
about  it.  Q.  She  owned  it,  and  the  defendant 
here  was  in  possession  of  It  as  her  tenant? 
A.  That  is  the  way  I  understood  it"  This, 
taken  In  connection  with  the  further  fact 
appearing  In  evidence  that,  when  Peoples 
took  his  deed  for  the  land  from  Mary  S. 
Jones,  the  defendant,  on  his  demand,  imme- 
diately moved  away,  was  some  evidence  that 
Mary  S.  Jones  was  in  possession,  and  the  de- 
fendant was  on  the  land  by  her  permission. 
The  delivery  of  the  deeds  to  the  clerk  was 
prima  fade  evidence  of  their  delivery  to  the 
grantees.  Dingle  v.  Bowman,  1  McCord,  177 ; 
McLeod  V.  Rogers,  2  Rich.  Lew,  19;  Darby 
V.  Huffman,  2  Rich.  Law,  582 ;  Dnren  v.  Sin- 
clair, 22  8.  C.  861;  Stone  v.  Fltts,  38  S.  C. 
397,  17  S.  B.  136.  But  aside  from  aU  this, 
a  verdict  for  the  plaintiff  was  inevitable  when 
the  whole  testimony  Is  considered.  It  was 
proved  by  the  defendant  that  the  land  belong- 
ed to  bis  father,  J.  R.  Jones,  and  be  testi- 
fied he  held  the  land  under  his  father,  J.  R. 
Jones,  and  by  his  permission.  The  defendant 
offered  as  a  witness  Mary  Jones,  who  testi- 
fied the  deed  from  Terry,  sheriff,  was  never 
delivered  to  her,  and,  in  explanation  of  her 
deed  purporting  to  convey  to  Peoples,  she  said 
she  signed  at  the  direction  of  her  father  and 
did  not  know  what  she  signed.  Accepting 
this  evidence  as  true,  when  J.  R.  Jones,  the 
father,  actively  participated  in  having  Mary 
Jones  execute  a  deed  to  Peoples,  for  which 
be  paid  the  money,  J.  R.  Jones  was  estopped 
from  alleging  against  the  validity  of  the  deed 
from  her  to  Peoples.  The  defendant  being 
by  bis  own  testimony  an  occupant  of  the  land 


by  permission  of  J.  R.  Jones,  his  father,  his 
rights  cannot  rise  higher  than  those  of  J.  R. 
Jones  and  Mary  Jones,  and  any  title  of  J.  R. 
Jones  Is  equally  unavailable  to  him  as  to 
them  In  a  contest  with  the  grantee  of  Mary 
Jones. 

The  judgment  of  this  court  is  that  fhe 
Judgment  of  the  circuit  court  be  affirmed. 


MASON  V.  APALACHE  MILLS. 

(Supreme  Court  of  South  Carolina.     Nov.  16^ 
1908.) 

1.  Waters  and  Wateb  Coubbes  (|  60*)  — 
Cleaning  Out  Stream— Dkcidinq  Dvtz— 
Board  of  Health  and  Drainage. 

Under  Civ.  Code  1902,  IS  1465-1468,  pot- 
ting on  the  commlBSionerB  of  health  and  drain- 
age the  duty  of  enforcing  the  obllKationa  of 
landowners  to  clean  out  streams  adjacent  to 
their  lands,  it  Is  for  the  commissioners,  and  not 
the  court,  to  decide,  in  the  first  Instance,  wheth- 
er a  landowner  has  failed  to  perform  any  duty  . 
imposed  on  him  by  the  statute,  and,  if  so,  to 
take  the  necessary  steps  to  enforce  compliance 
with  the  statute. 

[E}d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  60.*] 

2.  Waters  and  Water  Courses  (8  61*)— In- 
junction—Condition  IN  Orai^tinq. 

Making  an  injunction  against  the  use  in  a 
certain  manner  of  the  waters  of  a  stream  con- 
ditional on  plaintiff,  a  lower  riparian  owner, 
consenting  that  defendant,  an  upper  owner, 
may  clean  out  the  stream  in  front  of  plaintiff's 
property,  does  not  require  defendant  to  clean 
It  out,  or  affect  any  right  of  his  to  apply  to  tbc 
commissioners  of  health  and  drainage  to  compel 
plaintiff  to  clean  It  out. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Couraes,  Dec.  Dig.  i  61.*] 

On  rehearing.    Denied. 

For  former  opinion,  see  62  8.  B.  899. 

Wm.  H«iry  Parker,  John  Oary  fi^rans,  and 
Haynsworth,  Patterson  &  Blythe,  for  peti- 
tioner. 

PER  CURIAM.  Upon  careful  considera- 
tion of  the  petition  for  rehearing,  we  are 
unable  to  discover  any  material  question  of 
fact  or  principle  of  law  that  has  been  over- 
looked or  dlsr^arded,  and  the  petition  is 
therefore  dismissed. 

We  wish,  however,  to  remove  any  impres- 
sion that  the  court  Intended  to  adjudge  that 
the  proposition  made  by  defendant  and  re- 
jected by  plaintiff  before  the  suit  was 
brought  had  bound  defendant  to  assume  the 
burden  of  clearing  out  the  Tiger  river 
tbrongb  the  lands  of  the  plaintiff.  The  court 
adjudged  nothing  on  this  point,  except  that 
the  plaintiff  could  not  have  an  injunction 
without  consenting  that  defendant  might 
clean  out  the  stream  if  it  so  desired.  Civ. 
Code  1902,  gg  1465-1468,  lays  upon  the  com- 
missioners of  health  and  drainage  the  duty 
of  enforcing  the  obligation  of  landowners  to 
clean  out  streams  adjacent  to  their  lands. 
It  is  the  duty  of  that  board,  and  not  of  the 
court,  to  decide.  In  the  first  Instance,  wheth- 


•For  ether  eaiM  see  lam*  topic  aad  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexei 


Digitized  by  VjOOQIC 


872 


62  SOUTHEASTEKN  RBPORTESB. 


(&a 


er  ttae  plaintiff  has  failed  to  perfonn  any 
duty  imposed  on  him  by  those  sections,  and 
also  to  take  the  necessary  steps  to  enforce 
compliance  with  the  statute.  The  order  mak- 
ing the  injunction  conditional  on  plaintiff's 
consenting  that  defendant  may  clean  oat 
the  stream  does  not  require  defendant  to 
dean  it  out,  nor  does  it  in  any  wise  preju- 
dice or  affect  any  right  defendant  may  have 
to  apply  to  the  commissioners  of  health  and 
drainage  to  compel  plaintiff  to  clean  out 
any  portion  of  Tiger  river  at  his  own  ex- 
pense. 


KOLB   V.    SOUTHERN   RI,   CO. 

(Supreme  Court  of  South  Carolina.     Not.  10, 
1908.) 

1.  CABBims   (i   106*)— Goods— Dixat  —  Spz- 
OIAI.  Davaoes. 

Special  damages  for  delay  in  delivering 
goods  are  recoverable  only  on  a  showing  that 
the  carrier  had  notice  of  the  special  circum- 
stances at  the  time  of  shipment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  462,  462^;    Dec.  Dig.  f  105.*] 

2.  Cabbiebs  (S  105*)— Goods— Notice  of  Pub- 
pose— Soffioibwot. 

That  a  carrier  was  notified  that  gin  ma- 
chinei?  delayed  in  transportation  was  badly 
needed  was  insufficient  to  charge  the  carrier 
with  notice  that  the  consignee  conducted  a  pub- 
lic ginnery  and  bad  a  special  need  for  the  ma- 
chinery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  106.*] 

Appeal  from  Common  Pleas  Circuit  Court, 
Sumter  County;    J.  C.  Elugh,  Judge. 

Action  by  H.  Spurgeon  Kolb  against  the 
Southern  Railway  Company.  From  the  judg- 
ment, plaintiff  appeals.    Affirmed. 

A.  B.  Stuckey,  for  appellant  B.  L.  Ab- 
ney  and  B.  M.  Thomson,  for  respondent 

JONES,  J.  On  August  25,  1906,  the  Con- 
tinental Gin  Company  of  PrattSTllle,  Ala., 
delivered  to  the  Louisville  &  Nashville  Rail- 
road Company  two  gins,  with  condensers, 
pulleys,  and  attachments,  consigned  to  plain- 
tiff at  Toumeys,  S.  C.  The  shipment  was 
transferred  to  the  defendant  company  at  At- 
lanta, Ga.,  on  September  7,  1905,  and  arriv- 
ed at  Sumter,  S.  C,  on  September  19,  1903, 
with  certain  parts  of  the  machinery  broken. 
This  action  was  brought  to  recover  $10  dam- 
ages for  Injury  to  the  machinery  and  $200 
as  special  damages  arising  from  the  fact  that 
plaintiff  conducted  a  public  ginnery  and  by 
reason  of  the  unreasonable  and  negligent  de- 
lay in  transportation  plaintiff  was  damaged 
in  the  loss  of  customers  and  profits  during 
such  busiest  ix>rtion  of  the  ginning  season. 
Plaintiff  also  claims  $100  as  special  damages 
in  loss  of  customers  and  profits  arising  from 
a  week's  further  delay  in  replacing  the  brok- 
en parts  of  the  machinery  necessary  to  its 
operation.  There  was  no  testimony  that 
any  notice  was  given  to  the  Louisville  & 


Nashville  Railroad  Company  at  the  time  of 
the  original  shipment  nor  to  defendant's 
agent  at  Atlanta,  when  defendant  received 
said  shipment  of  the  circumstances  wbicli 
gave  rise  to  the  special  damages  claimed. 
There  was  testimony  that  about  August  31, 
1906,  the  plaintiff  Inquired  of  defendant's 
agent  at  Toum^s  and  at  Sumter  about  tbe 
gins,  telling  them  that  he  needed  them  yery 
badly,  and  that  the  agents  said  tb^  would 
see  about  the  matter,  that  such  inquiry  was 
made  on  several  occasions  thereafter,  and 
that  agents  informed  liim  that  they  Icnew 
nothing  of  tbe  shipment  but  would  attend  ta 
it  Judge  Klugh  excluded  evidence  of  tbe 
q>ecial  damages  and  charged  the  jury  that, 
in  order  to  recover  damages  for  loss  of  pat- 
ronage as  a  public  ginner,  plaintiff  must  al- 
lege and  prove  that  when  the  gins  were 
shipped  or  received  for  shipment  the  carrier 
had  notice  that  the  gins  would  be  used  for 
purposes  of  ruimlng  a  public  ginnery,  and 
that  delay  would  cause  plaintiff  a  special 
loss,  and  that  there  was  no  such  allegation 
in  the  complaint  The  jury  rendered  a  ver- 
dict for  $10  damages,  and  plaintiff  appeals 
on  exceptions  to  tbe  said  rulings  of  the  court 
as  to  special  damages. 

The  exceptions  cannot  be  sustained.  Tlie 
general  rule  is  that  special  damages  for  loos- 
es arising  from  failure  to  deliver  goods  with- 
in a  reasonable  time  cannot  be  recovered  ex- 
cept upon  allegation  and  proof  that  defend- 
ant had  notice  of  the  special  circumstances 
at  the  time  of  tbe  shipment  Traywlck  t. 
RaUway,  71  S.  C.  82,  60  &  &  649,  110  Am. 
St  Rep.  663;  Wesner  v.  Railway  Oo.,  71. 
S.  C.  211,  50  S.  B.  789;  Guess  v.  RaUway 
Co.,  78  S.  C.  264,  63  S.  E.  421;  Milhonae  T. 
Railway  Co.,  74  S.  C.  851,  65  S.  B.  764;  Me- 
KeraU  v.  Railway  Co.,  76  S.  O.  838,  S6  S. 
m  966;  Strange  T.  RaUway  Co.,  77  8.  C. 
185,  67  S.  E.  724;  Matbeson  v.  Railway  Co., 
79  S.  C.  157,  60  S.  B.  4S7.  The  same  gen- 
eral principle  is  applied  in  telegraph  cases. 
Mood  V.  TeL  Co.,  40  S.  O.  628;  Rogers  v. 
Tel.  Co.,  72  S.  C.  298,  61  S.  E.  773;  Smith 
V.  Tel.  Co.,  72  S.  a  lie,  61  S.  B.  637 ;  Poteet 
T.  Tel.  Co.,  74  S.  a  406,  66  &  B.  11&  In 
tbe  case  of  Strange  v.  Railway,  supra,  the 
court  expressly  ruled  that  It  was  error  to 
receive  testimony  as  to  notice  of  plaintiff's 
business  as  a  traveling  salesman  after  the 
loss  of  his  sample  trunks.  In  this  case  tbe 
complaint  did  not  allege  that  the  carrier 
had  notice  of  the  special  circumstances  at 
the  time  of  receiving  the  shipment  On  the 
contrary,  it  is  alleged  that  defendant  receiv- 
ed the  shipment  of  tbe  28th  day  of  August, 
1905,  and  notice  of  the  special  circumstan- 
ces was  given  to  defendant's  agent  at  Tou- 
meys on  August  81,  1905.  If  we  consider  the 
testimony,  there  was  evidence  that  Inquiry 
as  to  the  machinery  was  made,  and  notice 
given  that  It  was  badly  needed,  at  Tourneys 
and  Sumter,  before  the  receipt  of  the  shlp- 
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ment  by  the  defendant  company  on  Septem- 
ber 7,  1906;  bat,  even  If  such  notice  was  In 
proper  time,  the  nature  of  it  was  not  suffi- 
ciently definite  to  Inform  defendant  of  plain- 
tiff's business  and  the  special  need  of  the 
machinery.  In  this  situation  it  Is  unneces- 
sary to  discuss  whether  there  may  be  ex- 
ceptions to  the  general  rule  that  notice  of 
special  dronmstances  mast  be  given  at  the 
time  of  the  shipment.  It  is  true  In  McKer- 
all  y.  Railway,  supra,  the  court,  while  rec- 
ognizing the  general  rule,  quoted  with  ap- 
pajrent  approval  from  6  Cyc.  450,  that  "sab- 
sequent  notice,  however,  of  the  effect  of  the 
further  delay  after  the  goods  should  have 
been  delivered,  may  render  the  carrier  li- 
able for  damages  accruing  after  that  time  by 
reason  of  negligence  In  not  tracing  and 
finding  the  goods,"  and  in  Matheson  v.  Rail- 
way, supra,  reference  was  made  to  the  same 
quotation;  but  it  cannot  be  concluded  that 
such  modification  of  the  general  rule  must 
be  accepted  as  the  settled  law  of  this  state, 
as  In  neither  of  the  cases  dted  was  it  nec- 
essary to  the  decision  of  the  case.  But  if 
snch  may  be  the  law  the  present  case  does 
not  fall  within  the  modification.  Whether 
justice  may  not  in  some  circumstances  re- 
quire a  modification  of  the  general  role  need 
not  now  be  declared.  See  Bourland  r.  Rail- 
way Co.,  99  Tex.  407,  90  S.  W.  483,  8  K  R, 
A.  (N.  S.)  1111,  and  case  note. 

The  Judgment  of  the  circuit  coort  Is  af- 
firmed. 


CHARLESTON  LIGHT  &  WATER  CO.  v. 
LLOYD  LAUNDRY  &  SHIRT  MFQ.  CO. 

(Supreme  Court  of  South  Carolina.    Nov.  16, 
1908.) 

Watebs  and  Watib  Coubsks  ({  203*)— Mxr- 
nioiFAi.  StippLT  —  Watee  Rates  —  Obdi- 
irANCE— GonsTBUonoN. 

A  dty  ordlnanoe  provided  that  a  water 
company  uonld  at  no  time  charge  consamen 
any  rate*  exceeding  certain  rates  stated,  that 
the  company  might,  at  any  time,  inaert  a  meter 
and  charge  meter  rates,  provided  they  should 
not  exceed  rates  fixed  in  a  foUowiug  schedule, 
and  that  a  consumer  might  set  a  meter  and  pay 
the  rate  Indicated  by  the  meter,  provided  the 
amount  would  exceed  $12  per  annum.  The  or- 
dinance then  provided  the  maximum  flat  rates, 
after  -which  a  schedule  of  meter  rates  was  speci- 
fied. Held  that,  where  a  meter  was  installed, 
the  consumer  was  bound  to  pay  the  meter  rate 
provided  it  exceeded  $12  per  annum,  though 
sudi  rate  exceed  the  maximum  flat  rate  speci- 
fied for  the  service  rendered. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Dec.  Dig.  t  203.*] 

Appeal  from  Common  Pleas  Circolt  Coart, 
Charleston  County;  Geo.  W.  Gage,  Judge. 

Action  by  the  Charleston  Light  &  Water 
Company  against  the  Lloyd  Laundry  &  Shirt 
Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Mordecal  &  Gadsden  and  Rutledge  &  Ha- 
good,  for  appellant.  Miller  &  Whaley,  for  re- 
spondent 


JONES,  J.  This  Is  a  controvert  without 
action.  Instituted  in  the  circuit  court  for 
Charleston  county.  The  plaintiff  Is  a  cor- 
poration, under  "An  act  to  Incorporate  the 
Charleston  Light  &  Water  Company,  approv- 
ed February  19,  1898,"  22  St  at  Large,  p.  934,. 
and  furnishes  water  to  the  city  and  dtizens 
of  Charleston  under  the  terms  and  condi- 
tions of  a  franchise  granted  under  an  ordi- 
nance of  the  city  council  of  Charleston.  The 
defendant  Is  a  corporation,  conducting  the 
business  of  a  laundry  in  the  city  of  Charles- 
ton, and  on  May  17,  1906,  entered  into  con- 
tract with  plaintiff  to  be  furnished  with  wa> 
ter  for  laundry  purposes,  and  as  a  condition 
precedent  agreed  "to  pay  at  such  rates  and 
use  the  same  in  accordance  with  such  rules 
and  regulations  as  may  be  established  by  said 
company."  Prior  to  January  1,  1907,  plain- 
tiff lns»ted  a  meter  Into  the  service  pipe  of 
defendant  In  order  to  measure  the  quantity 
of  water  consumed.  During  the  months  of 
January,  February,  March,  and  April,  1907, 
plaintiff  furnished  such  a  quantity  of  water 
to  defendant  as  at  the  meter  rates  amounted 
to  163.74  for  the  four  months,  which  sum,  on 
the  presentation  of  the  bill,  defendant  re- 
fused to  pay,  on  the  ground  that  the  maxi- 
mum rate  for  which  it  Is  liable  under  the 
franchise  ordinance  is  |100  per  annum.  The 
controversy  Involves  the  proper  construction 
of  that  portion  of  section  10  of  the  ordinance 
as  follows:  "At  no  time  during  the  said 
period  shall  the  Charleston  Light  &  Water 
Company  charge  consumers  any  rate  or  rates 
exceeding  the  following,  which  may  be  made 
payable  quarterly  in  advance;  but  the  Charl- 
eston Light  &  Water  Company  may  at  any 
time  Insert  a  meter  into  the  service  pipe  of 
any  consumer  and  supply  him  at  meter  rates, 
provided  the  meter  rates  shall  not  exceed 
the  rates  fixed  In  the  following  schedule,  or 
any  consomer  shall  have  the  right  to  set  In 
an  accurate  meter  and  pay  the  rent  indicated 
by  said  meter;  provided,  the  amount  shown 
by  the  meter  shall  exceed  twelve  dollars  per 
annum.  The  maximum  rates  per  annum 
above  referred  to  shall  be  as  follows :  For  a 
faucet  in  kitchen,  for  domestic  purposes  only, 
for  a  house  of  four  rooms  or  less,  |8.  For 
each  additional  room,  $1.  Banks  with  one 
basin,  |10.  Bakery,  each  oven  $10  to  $30. 
•  •  •  Laundry  $24  to  $100.  *  ••  Me- 
ter rates,  per  1,000  gallons :  1,000  gallons  or 
less  per  day,  25  cents ;  1,000  to  3,000  per  day, 
20  cents;  3,000  to  5,000  gallons  per  day,  15 
cents;  5,000  to  10,000  gallons  per  day,  12^ 
cents;  10,000  to  20,000  gallons  per  day,  10 
cents;  20,000  to  80,000  gallons  per  day,  7% 
cents;  over  80,000  gallons  per  day,  not  ex- 
ceeding 7^  cents  per  1,000  gallons,  special 
rates."  Judge  Gage  gave  Judgment  for  $63.74 
In  favor  of  plaintiff,  on  the  basis  of  the  above 
meter  rates,  construing  the  words  in  the 
ordinance  "provided  the  meter  rates  shall  not 
exceed  the  rates  fixed  In  the  following  sched* 


•For  othar  euM  ■••  ■una  topic  and  section  NtlMBBR  In  Dec.  t  Am.  Digs.  1907  to  dkto,  tb  Reporter  Indexes 

Digitized  by' 


/Google 


874 


62  SOUTHEASTERN  BEPORTEa 


(S.C. 


ale"  as  haylDg  reference  to  tbe  meter  rates, 
and  Aot  to  the  flat  rates  in  the  schedole.  Ap- 
pellant contends  that  the  proi>er  construction 
is  as  if  the  language  had  been  "provided  the 
meter  rates  shall  not  exceed  the  flat  rates  as 
flxed  In  the  following  schedule,"  and  that  the 
maximum  flat  rate  was  |100  per  annum.  We 
think  the  circuit  judge  correctly  construed 
tbe  ordinance,  and  rendered  the  proper  Judg- 
ment. 

Tbe  first  clause,  "At  no  time  during  the 
said  period  shall  the  Charleston  Light  &  Wa- 
ter Company  charge  consumers  any  rate  or 
rates  exceeding  the  following,  which  may  be 
made  payable  quarterly  In  adyance,"  clearly 
refers  to  tbe  flat  rates,  as  only  such  rates 
could  be  made  payable  quarterly  In  advance, 
the  amount  due  under  meter  rates  being  de- 
terminable at  stated  reasonable  periods  after 
the  water  is  supplied.  Had  the  schedule  of 
flat '  and  meter  rates  Immediately  followed 
this  clause,  and  nothing  further  had  been 
said  about  meter  rates,  then  appellant's  con- 
tention would  have  been  correct  But  as  if 
to  avoid  such  construction  tbe  ordinance  goes 
to  provide:  "But  the  Charleston  Light  & 
Water  Company  may  at  any  time  insert  a 
meter  into  the  service  pipe  of  any  consumer 
and  supply  him  at  meter  rates,  provided,  the 
meter  rates  shall  not  exceed  the  rates  flxed 
in  the  following  schedule."  The  flrst  clause 
having  provided  for  maximum  flat  rates,  this 
second  clause  was  intended  to  provide  for 
maximum  meter  rates.  The  true  meaning  is 
indicated  by  construing  "the  rates"  to  mean 
"such  rates"  or  "tbe  meter  rates,"  the  kind 
of  rates  being  provided  for  in  that  clause. 
This  meaning  is  further  brought  out  In  tbe 
subsequent  provision  "or  any  consumer  shall 
have  the  right  to  set  In  an  accurate  meter 
and  pay  tbe  rent  Indicated  by  said  meter; 
provided,  tbe  amount  shown  by  the  meter 
shall  exceed  twelve  dollars  per  annum." 
The  duty  to  pay  the  rent  indicated  by  the 
meter  provided  It  exceeds  $12  is  inconsist- 
ent with  the  Idea  that  tbe  meter  rate  shall 
never  exceed  the  flat  rate.  This  construction 
promotes  Justice,  as  thereby  the  water  com- 
pany may  protect  Itself  against  an  Improper 
or  wasteful  use  of  its  water  supply,  and  pro- 
portion its  compensation  to  the  service  ren- 
dered. 

The  Judgment  of  tbe  circuit  court  Is  af- 
firmed. 


POOLE  V.  PABIS  MOUNTAIN  WATEK 
CO. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

1.  Mahdahus  (8   133*)— Scope  of  Bbicedt— 
Public  Service  Corpobatiows. 

Mandamus    is    an    appropriate   remedy   to 
compel  a  public  service  water  company  to  sup- 


ply  its  costomeTB  with  water,   on  compliance 
with  its  reasonable  roles  and  rsKnlatioDs. 

[Bd.  Note.— For  other  cases,  see  Msndsmnii, 
Cent  Dig.  {  268;  Dec.  Dig.  1 133.*] 

2.  Watkbs   and   Watxb  Coubses   (f  203*) — 
Public     Supplt  —  Watkb    Coxfanies  — 

BULES. 

A  public  service  water  company  may  adopt 
reasonable  rules  for  the  conduct  of  its  busineas, 
with  which  it  is  the  ^nty  of  customers  to  com- 
ply. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  U  290-293;    Dec 
Dig.  {  203.*] 

3.  Waters  ano   Watkb  CoubsbS   (|  203*k- 

PUBLIO    SUPFLT— BUUCS— BEASONABI^SES. 

In  the  al>8ence  of  a  statute  making  water 
rents  a  lieu  or  incumbrance  on  premises,  a  reg- 
ulation that,  if  the  rent  remains  unpaid  30  days 
from  tbe  date  of  bill,  the  supply  may  be  cut 
off  without  notice  is  unreasonable,  so  far  aa  it 
may  be  construed  to  authorise  cutting  off  wa- 
ter supply  in  case  a  tenant  refuses  to  pay  delin- 
quent water  rents  due  by  the  landlord  or  for- 
mer occupant  hut  is  not  unreasonable  with  re- 
spect to  a  consumer  who  is  under  an  express  or 
implied  contract  to  pay  the  rents. 

WEM.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  295;    Dec  Dig.  i 
203.*] 

4.  Watkbs  asd  Watkb  Coubses  (S  203*)— 
Pubuo  Sebvicb— Meter  Rates. 

A  water  ordinance  provided  that  the  water 
company  should  not  charge  to  consumers,  dur- 
ing the  existence  of  the  franchise,  "exceeding 
the  following  mwTJmnm  rates,"  but  tliat  the 
company  should,  at  its  option,  have  the  right 
at  any  time  to  supply  the  consumer  at  meter 
rates,  and  that  no  water  was  to  be  supplied  to 
any  customer  for  less  than  $5  a  year,  luad  then 
followed  a  schedule  of  fiat  rates,  among  them, 
for  "residence  occupied  by  one  family,  five 
rooms,  $5.00"  and  a  schedule  of  meter  rates, 
among  them,  "100  to  1,000  gallons  per  day  at 
rate  of  1,000  gallons,  40  cente."  Held,  that  the 
water  company  was  entitled  to  subject  a  five- 
room  householder  to  reasonable  meter  rates, 
and  that  he  was  not  entitled  to  a  contract  for 
supply  at  the  flat  rate  of  $5  a  year. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  |  203.*] 

5.  Watebs  ako  Watkb  Ooubsks  (i  203*)— 
Municipal  Supply  — Mreb  Batxs  — Rea- 
sonableness. 

In  the  absence  of  adverse  evidence,  ordi- 
nance rates  for  meter  water  service  are  pre- 
sumptively reasonable. 

WEM.  Note.— For  other  cases,  see  Waters  and 
ater  Counes,  Dec  Dig.  |  203.*] 

6.  Watebs  and  Waixr  Courses  (f  203*)— 
Municipal   Supply  — TERiaNAiiow  —  Kvi - 

DENCE. 

In  a  mandamus  proceeding  to  compel  a  wa- 
ter company  to  furnish  water  to  petitioner, 
which  it  had  refused  to  do  because  of  petition- 
er's refusal  to  pay  an  admittedly  exorbitant  bill 
for  alleged  prior  service,  evidence  held  to  re- 
quire a  finding  that  there  was  a  bona  fide  dis- 
gute  as  to  the  accuracy  of  defendant's  meter, 
y  which  the  former  service  had  been  measured. 
[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  203.*] 

7.  Waters  and  Water  Coursbs  (f  203*)— 
Consumeb's  Supply— Termination— Man- 
damus. 

Where  a  water  company  cut  oft  petition- 
er's supply  because  of  his  refusal  to  pay  an  ad- 
mitted^ exorbitant  bill  for  alleged  prior  serv- 
ice, petitioner,  in  order  to  maintain  mandamus 
to  compel  a  continuance  of  the  supply,  was  not 
required  to  establish  tbe  inaccuracy  of  the  wa- 
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ter  meter  by  which  the  prior  service  had  been 
measured,  bat  it  was  sufficient  to  show  a  bona 
fide  dispute  aa  to  the  correctness  of  the  amount 
demanded  as  a  condition  to  continued  service. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Counes,  Dec  Dig.  {  203.*] 

8.  Watebs  and  Wateb  Coujbses  ({  203*)— 
MuHioiFAi.  Sttpplt  —  Watbb  Companies  — 
Rules. 

Where  a  municipal  water  company's  rules 
provided  for  termination  of  supply,  in  case  wa- 
ter rent  remained  unpaid,  80  days  from  the 
date  of  the  bill,  no  bill  having  been  rendered  a 
consumer  for  water  furnished  during  1907  until 
.Tanuary  1,  1908,  the  company  was  not  author- 
ized to  cut  off  his  supply,  for  nonpayment  of  the 
bill,  until  80  days  from  the  later  date. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  203.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;   J.  C.  Klugh,  Judge. 

Mandamus  by  J.  B.  Poole  against  the 
Paris  Mountain  Water  Company.  From  an 
order  dismissing  the  petition,  petitioner  ap- 
peals. Beversed  and  remanded,  with  Instruc- 
tions. 

The  decree  dismissing  the  petition,  men- 
tioned In  the  opinion  of  the  Supreme  Court, 
Is  as  follows: 

"This  case  comes  before  me  on  petition  for 
a  writ  of  mandamus  to  compel  the  respond- 
ent to  fumlsb  water  to  tbe  resldmce  of  the 
petitioner  on  Cox  street,  in  the  city  of 
GreenvUle.  Upon  reading  the  application 
and  petition  a  role  was  Issued,  directed  to 
the  respondent,  requiring  it  to  show  cause 
why  the  writ  should  not  be  granted  as  pray- 
ed for  in  said  petition.  To  this  the  respond- 
ent made  due  return,  and  argument  was  had 
before  me  on  this  date.  A  brief  statement 
of  the  facts  Is  as  follows:  During  the  month 
of  January,  1907,  the  petitioner  took  up  bis 
residence  In  a  dwelling  house  on  Cox  street, 
which  house  was  owned  by  one  W.  A.  Ham- 
by.  He  found  that  water  was  at  that  time 
In  the  pipes,  and  he  continued  to  use  It  dur- 
ing the  whole  of  that  year,  paying  nothing 
for  it  Near  the  end  of  the  year  1907,  he 
was  notified  that,  unless  the  water  bills  were 
paid,  the  water  would  be  cat  off.  The  peti- 
tioner refused  to  pay  the  water  bills,  and  the 
water  supply  was  thereupon  cut  off.  The 
petitioner  then  endeavored  to  have  a  new 
contract  executed  for  the  year  1908,  but 
respondent  refused  to  do  so  until  the  water 
rent  for  1907  was  paid.  He  then  brought 
this  action  to  compel  the  respondent  to  fur- 
nish him  with  water  for  the  year  1906.  It 
appears  that  a  very  large  quantity  of  water 
passed  through  the  meter  Into  the  service 
pipe  of  the  petitioner  during  the  year  1907, 
80  much,  in  fact,  as  to  indicate  a  most  ex- 
cessive use  of  water  or  the  existence  of  a 
leak.  The  water  rent  for  the  year  amount- 
ed to  about  $60.  In  an  endeavor  to  adjust 
the  matter  the  respondent  offered  to  settle 
the  oitlre  bill  for  the  year  of  1907  for  $12. 
The  petitioner  offered  to  pay  $5,  and  upon 
the  refusal  of  the  respondent  to  accept  this 


offer,  all  negotiations  looking  to  a  settlement 
were  ended.  It  appears  that  the  respondent 
is  operating  under  a  franchise  granted  by  the 
city  council  of  Greenville,  which  fixes  the 
rates  and  also  allows  the  respondent  to  make 
reasonable  rules  and  regulations,  one  of  the 
regulations  being  that,  for  failure  to  pay 
water  bills  the  service  may  be  discontinued. 
The  petitioner  bad  no  written  contract  with 
the  respondent  for  water  for  the  year,  1907, 
but  the  use  of  the  water  for  the  year  1907 
by  the  petitioner  created  an  Implied  contract 
to  pay  a  reasonable  sum  for  such  amount  of 
water  as  be  consumed.  The  existence  of 
this  implied  contract  is  admitted  by  the  peti- 
tioner. As  for  the  charge  to  be  made,  It  la 
left  entirely  optional  with  the  respondent 
whether  It  shall  charge  a  flat  rate  of  $5  per 
year  or  a  meter  rate  based  upon  the  amount 
of  water  actually  consumed.  Both  methods 
are  authorized  by  the  franchise.  The  re- 
spondent chose  to  charge  a  meter  rate,  as  it 
was  empowered  to  do. 

"I  therefore  find  as  follows:  (1)  That 
under  the  ordinance  containing  the  franchise 
the  respondent  had  the  right  to  charge  40 
cents  per  1,000  gallons  for  the  water  by 
meter  readings;  no  question  being  raised  as 
to  the  validity  of  the  ordinance,  the  reason- 
ableness of  the  rate  of  the  reliability  of  the 
meter.  (2)  That  the  petitioner  used  water 
for  the  year  under  an  Implied  contract  to 
pay  a  reas<»iable  sum  for  the  amount  con- 
sumed ;  the  existence  of  the  Implied  contract 
being  admitted  by  the  petitioner,  and  the 
reasonableness  of  the  rate  not  being  ques- 
tioned. (3)  That  the  ordinance  granted 
the  respondent  the  right  to  make  reason- 
able rules  and  regulations,  ,and  that  in  pur- 
suance thereof  the  respondent  adopted  a 
rule  providing  that.  If  water  bUls  were  not 
paid  within  30  days,  the  water  might  be  cut 
off.  The  reasonableness  of  this  rule  was  not 
questioned.  (.4)  That  the  opinion  of  the  pe- 
titioner that  he  has  not  consumed  as  much 
water  aa  the  meter  registered  is  not  of  Itself 
sufilclent  to  Justify  him  in  refusing  to  pay 
his  water  bills;  the  meter  readings  being 
taken  as  true.  In  the  absence  of  testimony  to 
the  contrary.  (5)  That  this  is  not  such  a 
case  of  disputed  account  as  will  prevent  the 
respondent  from  availing  Itself  of  its  fran- 
chise rights.  (6)  That  the  respondent  has 
acted  In  all  respects  in  accordance  with  its 
legal  rights  under  its  franchise.  It  is  there- 
fore ordered,  adjudged,  and  decreed,  that 
the  application  for  a  writ  of  mandamus  be 
denied  and  that  the  petition  be  dismissed." 

Jas.  H.  Price  and  J.  J.  McSwaln,  for  ap- 
pellant. Oothran,  Dean  &  Cothran,  for  re- 
spondent. 

JONES,  J.  The  Paris  Mountain  Water 
Company,  respondent.  Is  a  corxraratlon  under 
the  laws  of  this  state,  and  is  engaged  In  the 
buBlness  of  supplying  water  to  the  city  of 
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GreenTlUe  and  Its  Inbabltants.  The  peti- 
tioner, Poole,  Is  a  citizen  and  resident  of  tlie 
city  of  Oreenvllle,  and  the  dwelling  occupied 
by  him,  No.  487  Cox  St.,  was  connected  by 
service  pipe  and  meter  with  defendant's  wa- 
ter mains.  William  A.  Hamby  was  the  own- 
er of  the  dwelling,  and  water  was  supplied 
tmder  a  contract  made  between  respondent 
and  Hamby  before  petitioner  became  ten- 
ant The  petitioner  became  tenant  of  the 
house  on  January  24,  1807,  and,  finding  the 
water  turned  on,  used  so  much  of  It  as  he  de- 
sired during  the  year  1907.  About  January 
1,  1908,  respondent  presented  petitioner  with 
a  bin  for  $65,  based  upon  the  quantity  of 
water  as  registered  by  the  meter,  at  40  cents 
per  1,000  gallons.  The  petitioner,  claiming 
that  the  amount  demanded  was  exorbitant, 
refused  to  pay  the  same,  but  offered  to  pay 
$5,  the  flat  rate  provided  in  the  schedule  for 
"residence  occupied  by  one  family,  five 
rooms,"  wliich  was  refused  by  respondent. 
Within  10  days  after  presenting  the  bill 
respondent  cnt  off  the  water  supply  from 
the  premises.  Respondent  offered  to  adjust 
the  account  for  $12,  but  petitioner  refused  to 
pa^  that  amount.  Petitioner  demanded  that 
respondent  supply  his  premises  with  water, 
and  offered  to  sign  a  contract  for  the  year 
1908  on  a  reasonable  basis,  and  to  pay  the 
first  quarter  in  advance,  but  respondent  re- 
fused to  supply  him  further  with  water,  un- 
less he  pay  the  amount  demanded,  reduced 
to  $12.  This  proceeding  was  begun  In  the 
circuit  court  to  compel  respondent  to  sup- 
ply petitioner  with  water  and  to  execute  a 
contract  for  the  year  1908  at  the  rate  of  $5 
per  annum,  the  minimum  rate  fixed  by  the 
city  ordinance,  upon  compliance  by  petitioner 
with  the  reasonable  rules  of  respondent  com- 
pany. Judge  Elugh  dismissed  the  petitioner 
in  a  decree  herewith  reported,  and  the  peti- 
tioner appeals. 

Mandamus  Is  an  appropriate  remedy  to 
compel  a  public  service  water  company  to 
supply  its  customers  with  water,  upon  com- 
pliance with  Its  reasonable  rules  and  regu- 
lations. The  right  of  the  company  to  adopt 
reasonable  rules  for  the  conduct  of  Its  busi- 
ness, and  the  duty  of  the  customer  to  com- 
ply with  such  rules,  is  not  and  cannot  be  dis- 
puted. The  rule,  adopted  by  respondent.  In- 
volved In  this  case  is  as  follows:  "All  wa- 
ter rents  shall  be  payable  to  the  treasurer 
or  other  authorized  person  at  the  office  of 
the  company  on  the  first  day  of  January, 
April,  July  and  October  of  each  year. 
Should  the  water  rent  remain  unpaid  thirty 
(30)  days  frcMn  the  date  of  bill,  the  sup- 
ply of  water  may  be  cut  off  without  notice 
and  the  company  shall  have  the  right  to  sue 
for  and  recover  the  amount  due  for  the  time 
that  water  was  furnished  prior  to  cutting  off 
supply."  In  the  absence  of  a  statute  mak- 
ing water  rents  a  lien  or  Incumbrance  upon 
the  premises,  this  regulation  Is  not  reason- 
able so  far  as  It  may  be  construed  to  author- 
ize cutting  off  water  supply  should  a  tenant 


refuse  to  pay  delinquent  water  rents  due  by 
the  landlord  or  former  occupant,  as  this 
would  coerce  a  person  to  pay  the  debt  ot  an- 
other. Turner  v.  Revere  Water  Company, 
171  Mass.  829,  60  N.  B.  634,  40  Lu  R.  A.  657, 
68  Am.  St  Rep.  432 ;  Burke  T.  City  of  Wa- 
ter Valley,  87  Miss.  732,  40  South.  820,  112 
Am.  St.  Rep.  468 ;  Linne  y.  Bredes,  43  Wash. 
540,  86  Pac.  858,  6  L.  R.  A.  (N.  S.)  707.  IIT 
Am.  St  Rep.  1070.  Bat  with  respect  to  a 
consumer  who  is  under  an  express  or  Implied 
contract  to  pay  water  rents,  it  is  reason- 
able to  allow  the  company  to  protect  Itself 
by  cutting  off  the  supply  ftom  such  consum- 
er until  he  has  paid  delinquent  water  rents, 
due  by  him.  People  v.  Manhattan  Gaslight 
Company,  45  Barb.  (N.  Y.)  136 ;  Sherwood  v. 
Citizens'  Water  Co.,  90  Cal.  635,  27  Pac.  439; 
Tacoma  Hotel  Oo.  v.  Tacoma  Land,  eU^,  Co., 
8  Wash.  816,  28  Pac.  516,  14  L.  R.  A.  669,  2» 
Am.  St  Rep.  35;  SO  Encyc.  Law  (2d  Ed.> 
419,  420. 

The  petitioner  used   the  water  sapplled, 
and  he  alleges  that  be  was   Informed,  oa. 
February  15, 1907,  that  he  would  bare  to  pay 
the  water  rent,  but  that  he  did  not  know  the- 
conditions  upon  which  respondent  snppUed 
said  place  with  water ;   tliat  he  went  to  the^ 
offices  of  respondent  to  sign  a  contract  there- 
for, and  stood  ready  and  willing,  at  any  time, 
to  sign  a  reasonable  contract,  and  to  pay  rea- 
sonable charges  for  what  he  used.    The  re- 
spondent alleged  that  It  was  not  aware  tliat 
petitioner  occupied  the  premises  until  sev- 
eral months  after  January  1,  1907,  ttiat  no- 
appllcatlon  was  made  to  It  by  petitioner  for 
a  contract  for  water  service,  that  the  water 
was  supplied  to  the  premises  under  a  con- 
tract with  the  owner,  Hamby,  and  that  quar- 
terly statements  or  witter  bills  were  mailed 
to  said  Hamby,  end  on  Information  alleged 
that  Hamby  delivered  these  bills  to  petition- 
er.    The  petitioner,  however,  denied  onder 
oath  that  any  such  bills  had  ever  been  pre- 
sented to  him,  either  by  Hamby  or  respond- 
ent   These  circumstances,  we  think,  justifled 
the  circuit  court  In  holding  that  there  was 
an  implied  contract  by  petitioner  to  pay  rea- 
sonable charges  for  the  amount  of  water 
consumed.    We  further  agree  with  the  cir- 
cuit court  that  petitioner  was  bound  to  pay 
at  meter  rates.     Section  7  of  the  franchise- 
ordinance  provided:     "That  the  said  water 
company  should  not, charge  to  the  consumers 
during  the  existence  of  this  franchise  ex- 
ceeding the  following  maximum  rates,  but 
they  shall  have  the  right  at  their  option  at 
any  time  to  insert  a  water  meter  Into  the 
service  pipe  of  any  consumer  and  supply  htm 
at  meter  rates.    No  water  shall  be  supplied 
to  any  consumer  per  year  for  less  than  $5." 
Then  follows  a  schedule  containing  the  flat 
rates,  among  other  items:     "Residence  oc- 
cupied by   one   family,   five  rooms,   $5.00." 
Then   the  schedule  of  meter  rates,   among 
other  Items:    "100  to  1,000  gallons  per  day 
at  rate  of  1,000  gallons— 40  cents."    Under- 
this    authority    respondent   had    the    right. 
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to  Bubject  petitioner  to  reasonable  meter 
rates.  Charleston  Light  &  Water  Co.  t. 
Lloyd  Laundry  &  Shirt  Mfg.  Co.,  62  S.  B. 
S73.  The  contention  of  petitioner  that  he  la 
only  liable  on  the  basis  of  the  flat  rate,  and 
that  he  Is  entitled  to  a  contract  for  the  year 
1908  at  the  flat  rate,  cannot  be  sustained. 
The  circuit  court  was  also  correct  in  holding 
that  the  reasonableness  of  the  meter  rates 
as  specified  In  the  ordinance  was  not  ques- 
tioned; and,  in  the  absence  of  any  adverse 
evidence,  the  rates  fixed  In  the  ordinance  are 
presumptively  seasonable. 

We  think,  however,  that  the  drcolt  court 
was  In  error  In  holding  that  the  reliability 
of  the  water  meter  was  not  questioned.  It 
Is  alleged  that  the  house  occupied  by  peti- 
tioner contained  only  four  rooms,  that  his 
family  conalsted  of  himself,  wife  and  three 
small  children  aged  seven,  four,  and  two 
years,  respectively,  that  he  owned  no  cow  or 
«tock  of  any  kind  to  consume  water,  and  that 
the  consumption  of  water  did  not  exceed  80 
gallons  per  day.  He  further  alleged,  upon  In- 
formation received  from  a  clerk  of  respond- 
«nt,  that  the  average  water  consumed  by 
customers  in  residences  less  than  five  rooms 
is  about  80  cents  per  quarter,  and  that  the 
water  rents  of  W.  A.  Hamby,  who  lived  in 
an  adjoining  house  of  similar  size  to  one 
occupied  by  petitioner,  and  kept  a  horse, 
does  not  exceed  $1  per  quarter;  that  petl- 
tioner  is  Informed  and  believes  that  re- 
spondent has  a  great  deal  of  dlfiJculty  with 
water  meters,  some  reading  fast  and  some 
reading  slow,  and  many  complaints  are  made 
to  respondent  about  exorbitant  water  char- 
ges. The  respondent  in  its  return  admitted 
that  the  water  meter  "showed  a  large  con- 
sumption, larger  than  respondent  would  have 
thought  should  exist,"  and  respondent  was 
willing  to  accept  $12  in  settlement  of  a  claim 
of  $6S,  based  upon  the  meter  reading.  It 
is  true  respondent  alleged,  with  supporting 
Affidavits,  that  the  meter  had  been  tested 
and  was  accurate,  and  no  leaks  were  dls- 
-covered.  On  the  other  hand,  there  was  no 
«vldence  of  any  wasteful  nse  of  the  water 
ty  petitioner's  family.  It  is  as  easy  to  believe 
that  there  was  some  Inaccuracy  of  the  water 
meter,  or  some  leak  for  which  petitioner  Is 
not  responsible,  as  to  believe  that  petitioner 
in  the  circumstances  stated  consumed  over 
-450  gallons  of  water  per  day  after  entering 
the  premises.  But  this  is  not  a  suit  npon 
the  claim  for  water  rents,  and  It  was  not  in- 
cumbent on  petitioner  in  this  proceeding  to 
-establish  the  inaccuracy  of  the  water  meter. 
It  is  sufficient  in  this  proceeding  for  peti- 
tioner to  establish  that,  at  the  time  his  wa- 
ter supply  was  cut  off,  there  was  a  bona  fide 
-dispute  as  to  the  correctness  of  the  bill  ren- 
dered for  water  rents,  and  this  we  think 
has  been  shown.  The  coart  realizes  that 
-cantlon  must  be  observed  here,  and  that 
beed  be  not  given  to  trivial,  captious,  whim- 


sical, unreasonable  disputes  as  to  meter  reg- 
istration: tor,  in  the  absence  of  a  contrary 
showing,  the  meter  is  presumptively  correct, 
but  in  this  case  we  feel  that  the  dispute  is 
not  only  bona  fide,  but  substantial  and  seri- 
ous. 

It  appears  that  respondent  made  no  de- 
mand on  petitioner  for  water  rent  until  Jan- 
uary 1,  1908,  when  the  bill  for  the  year  1907 
was  first  presented.  This  is  the  first  act  of 
respondent  showing  recognition  of  petitioner 
as  liable  for  water  rents.  Petitioner  then 
had  the  right  to  rely  upon  compliance  by  re- 
spondent with  its  own  rule  authorizing  the 
cutting  off  of  the  water  supply  should  the 
water  rent  remain  unpaid  30  days  from  the 
date  of  the  bill.  The  date  of  the  bill  in  this 
case  was  January  1, 1908,  and  yet  respondent 
cut  off  the  water  before  the  expiration  of  the 
time  fixed  by  its  rule.  Hence  at  the  time 
of  the  commencement  of  these  proceedings, 
and  at  the  time  of  the  Judgment  of  dismisBal, 
the  respondent  was  acting  in  breach  of  Its 
own  rules  in  cutting  off  the  water  supply. 
Here  then  is  the  status.  The  respondent  cut 
off  petitioner's  water  supply  contrary  to  its 
rules,  for  nonpayment  of  a  bill  which  ap- 
peared to  be  exorbitant,  and  which  peti- 
tioner in  good  faith,  and  with  show  of  rea- 
son, disputed,  and  thereafter  respondent  re- 
fused to  enter  into  a  contract  to  supply  peti- 
tioner for  the  current  year,  except  upon  pay- 
ment of  the  disputed  bill.  While  a  public 
service  water  company  has  the  right  to  cut 
off  a  consumer's  water  supply  for  nonpay- 
ment of  recent  and  just  bills  for  water  rents, 
and  may  refuse  to  engage  to  furnish  further 
supply  until  said  bills  are  paid,  the  right 
cannot  l>e  exercised  so  as  to  coerce  the  con- 
sumer into  paying  a  bill  which  is  unjust,  or 
which  the  consumer  in  good  faith  and  with 
show  of  reason  disputes,  by  denying  blm 
such  a  prime  necessity  of  life  as  water, 
when  he  offers  to  comply  wl1&  the  reason- 
able rules  of  the  company  as  to  such  supply 
for  the  current  term.  State  ex  rel.  Owynn 
v.  Citizens'  Tel.  Co.,  61  8.  C.  98,  89  S.  E.  257, 
66  L.  B.  A.  189,  86  Am.  St  Rep.  870;  Mc- 
Entee  v.  Kingston  Water  Co.,  166  N.  Y.  27, 
68  N.  B.  786;  Wood  v.  City  of  Auburn,  87 
Me.  287,  82  Atl.  906,  29  L.  R.  A.  876.  The 
inconvenience  arising  from  subjecting  the  wa- 
ter company  to  the  necessity  of  resorting  to 
the  regular  courts  to, collect  disputed  claims 
Is  not  to  be  compared  to  the  hardship  of  the 
consumer,  as  a  member  of  the  public,  involv- 
ed In  permitting  the  water  company  to  be 
Judge  in  its  own  cause,  and  to  coerce  the  dis- 
putant Into  submission  by  denying  him  water. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  Is  remanded,  with  in- 
structions to  issue  writ  of  mandamus  com- 
pelling respondent  to  supply  petitioner  with 
water  upon  his  complying  with  respondent's 
regulations,  but  without  exacting  payment  of 
the  disputed  dalm  as  a  ccmditlon  precedent 
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INMAN  T.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.     Not.  19i 
1908.) 

1.  RAII.BOADB   (9  348*)— iNjinirKa— AoTiowB— 
Neqligzkcb— SurFiciENCT  OF  Evidence. 

In  an  action  against  a  railroad  for  injury 
received  at  a  crossing  the  evidence  held  to  sus- 
tain a  finding  that  plaintiff  was  injured  by  de- 
fendant's negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  g  348.*] 

2.  Railboadb  (S  3S0*)  —  Acnons  —  QuEsnon 

FOE  JTJBT— COirrRIBUTOBT  Neoliqbkct. 
While  one  who,  when  approaching  a  rail- 
road track,  fails  to  look  and  listen  for  danger 
where  he  has  an  unobstructed  view  of  the  track, 
cannot  recover,  yet,  where  the  view  is  obstruct- 
ed, or  facts  exist  which  tend  to  complicate  the 
question  as  to  whether  suflSdent  caution  was  ex- 
ercised, the  question  of  contributory  negligence 
is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1177-1186;  Dec.  Dig.  {  350.*] 

3.  Railboadb  (S  350*)— Injtbieb  axono  Tbaok 

— AonONB— CONTBIBTJTOBT  NEOLIGENCE. 

In  an  action  against  a  railroad  for  injury 
In  a  crossing  accident  whether  plaintiff  was 
guilty  of  contributory  negligence,  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  350.*] 

Appeal  from  Superior  Court,  OnlUord 
County;  Moore,  Judge. 

Action  by  Josepb  C.  Inman  against  the 
North  Carolina  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appealed. 
Affirmed. 

Civil  action  for  personal  Injury  at  a  rail- 
road croBBlng,  caused  by  alleged  negligence 
on  part  of  defendant  company,  tried  before 
bis  honor  Fred  Moore,  J.,  and  a  jury,  at 
February  term,  1908,  of  the  8ni>erior  court 
of  Guilford  county. 

There  was  evidence  tending  to  show  that 
plaintiff  lived  on  one  side,  and  went  to  his 
daily  work  on  the  other  side,  of  defendant's 
railroad,  along  Spring  street.  In  the  city  of 
Greensboro;  and  that  on  the  19th  of  Febru- 
ary, 1906,  In  going  from  dinner  to  his  work, 
he  was  injured  at  the  public  crossing  of 
said  street  over  the  tracks  of  defendant  road. 
That  at  the  crossing  there  were  several 
tracks  of  defendant  road,  and  a  side  track 
to  a  bobbin  factory,  this  last  track  terminat- 
ing a  short  distance  from  the  crossing ;  and 
on  the  occasion  in  question,  as  plaintiff  ap- 
proached the  crossing,  there  were  cars  on 
this  side  track  which  obstructed  the  view 
in  one  direction,  and  a  freight  train  of  de- 
fendant company  was  running  down  one  of 
the  tracks  in  an  opposite  direction.  That 
plaintiff  stopped  at  the  end  of  these  box  cars 
on  the  siding  to  allow  this  freight  train  to 
pass,  and,  as  this  train  was  about  dear  of 
the  crossing,  he  stepped  out  on  the  first 
track  of  defendant  road,  and,  as  he  did  so, 
ne  was  knocked  off  the  track  and  seriously 
Injured  by  an  engine  of  defendant  company, 
which  approached  the  crossing  from  an  op- 


posite direction,  and  running,  according  to 
different  estimates  of  plaintiffs  witnesses, 
from  20  to  35  miles  an  tiour,  and  without 
slgnato  or  warnings  of  any  kind,  and  with- 
out any  one  In  a  position  to  see  or  note  the 
condition  of  the  track,  or  persons  upon  It 
at  the  crossing.  That  plaintiffs  view  along 
the  track  In  the  direction  from  which  the 
engine  approached  was  obstmcted  by  the 
cars  on  the  side  track;  and  plaintiff  listen- 
ed for  signals  in  that  direction,  and  hearing 
none,  either  by  bell  or  whistle,  he  stepped 
upon  the  track,  a  distance  o^4  or  5  feet — one 
witness  said  two  steps,  or  a  step  and  a  half — 
from  where  he  started,  and,  as  he  pot  liis 
foot  upon  the  track,  the  engine  was  approach- 
ing at  a  distance  of  15  or  20  feet,  running 
very  fast,  and  be  was  struck  and  injured 
before  he  could  get  out  of  the  way. 

An  ordinance  of  the  City  of  Greensboro 
was  also  put  In  evidence,  which  prohibited 
trains  within  the  city  limits  from  running 
at  a  speed  greater  than  4  miles  an  hour, 
t>etween  North  and  South  Switches,  and 
greatxt  than  10  miles  an  hour  anywhere 
within  the  city  limits,  or  to  blow  their  whis- 
tles within  the  corporate  limits.  There  was 
evidence  on  the  part  of  the  defendant  to 
the  effect  that  the  speed  of  the  engine  in 
question  at  the  time  was  not  more  than  3 
miles  an  hour.  Tliat  the  engineer  had  glyen 
the  regular  crossing  signald,  by  blowing  two 
long  and  two  short  blows,  about  800  feet 
from  the  crossing. 

The  evidence  of  defendant  was  farther 
to  the  effect  that  the  engine  was  running 
backwards  at  the  time,  and  they  had  no  one, 
by  reason  of  coal  piled  up  on  the  tender,  in 
position  to  observe  or  note  the  conditions 
on  the  crossing,  and,  as  a  matter  of  fact, 
they  did  not  see  or  observe  the  plaintiff, 
but  ran  on  to  the  shops,  and  did  not  know 
of  the  injury  till  looking  back  they  saw  a 
crowd  gathered  at  the  crossing. 

On  Issues  submitted,  the  jury  rendered 
the  following  verdict: 

"(1)  Was  the  plaintiff  Injured  by  the  negli- 
gence of  the  defendant's  lessee  as  alleged 
In  the  complaint?    Answer:    Tes.' 

"(2)  Did  the  plaintiff  by  his  own  negllgenbe 
contribute  to  his  'injury  as  alleged  In  t^e 
answer?    Answer :   'No.' 

"(3)  What  amount  of  damages,  If  any,  is 
the  plaintiff  entitled  to  recover?  Answer: 
'($2,750.00)  Twenty-seven  hundred  and  fifty 
dollars.' " 

There  was  judgment  on  the  verdict  for 
plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

Wilson  &  Ferguson,  for  appellant  John 
A.  Barrlnger,  for  appellee. 

HOKE,  J.  There  was  ample  evidence  to 
justify  a  verdict  for  plaintiff  on  the  first 
issue,  and  the  objection  chiefly  urged  for 
error  is  that  the  court  below  declined   to 


*For  otb«r  caaM  see  uuna  topic  and  secUon  NUMBER  In  Dec  *  Am.  Digs.  IMT  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


N.a) 


MBAOHAM  V.  80UTHBEN  B.  00. 


879 


charge,  as  requested  to  do,  in  substance,  that 
on  his  own  evidence  plaintiff  was  guilty  of 
contributory  negligence,  and  that,  If  the 
jury  believed  the  testimony,  they  would  an- 
swer that  issue  in  favor  of  defendant  But, 
In  our  opinion,  on  the  facts  presented,  the 
authorities  will  not  sustain  defendant's  posi- 
tion. 

In  Sberrill  v.  Railroad,  140  N.  O.  252,  62 
S.  B.  940,  the  court  held:  "That  while  one 
who  approaches  a  railroad  crossing  is  re- 
quired to  look  and  listen  before  entering 
upon  the  track,  and  when  he  falls  In  this 
duty  and  Is  Injured  In  consequence,  the 
view  being  unobstructed,  under  all  ordinary 
conditions  such  person  Is  gnllty  of  contrib- 
utory negligence.  Yet  this  obligation  to 
look  and  listen  may,  in  exceptional  Instances 
be  so  qualified  by  facts  and  attendant  cir- 
cumstances as  to  require  the  question  of  a 
plaintiff's  contributory  negligence  to  be  sub- 
mitted to  a  jury." 

This  principle,  together  with  the  limitation 
stated,  was  again  upheld  in  the  case  of 
Morrow  v.  Railroad,  146  N.  0.  14,  69  S.  B. 
158,  where  Mr.  Justice  Brown  quotes  with 
approval  from  the  case  of  Lavarenz  v.  Rail- 
road, 66  Iowa,  689,  10  N.  W.  268,  as  follows : 
"That  a  person  who  voluntarily  goes  on  a 
railroad  track,  at  a  point  where  there  Is  an 
unobstructed  view  of  the  track,  and  fails  to 
look  and  listen  for  danger,  cannot  recover 
for  any  Injury  that  might  have  been  avoided 
by  BO  looking  and  listening,  but  when  the 
view  is  obstructed,  or  other  facts  exist  which 
tend  to  complicate  the  matter,  the  question 
of  contributory  negligence  then  becomes  one 
for  the  jury." 

This  doctrine  is  in  accord  with  well-con- 
sidered decisions  In  other  jurlsdictionB,  some 
of  them  cited  in  Sherrlll's  Case,  supra;  no- 
tably, the  case  of  Lavarena  v.  Railroad,  supra, 
and  Jennings  v.  Railroad,  112  Mo.  268,  20 
S.  W.  490.  And  Its  correct  application  to 
the  facts  presented  here  requires  that  the 
question  of  contributory  negligence  on  part 
of  plaintiff  should  be  submitted  to  the  jury. 
There  is  doubt,  on  the  facts  and  attendant 
circumstances  of  this  case,  where  there  are 
several  tracks,  with  trains  constantly  moving 
in  both  directions  and  crossing  at  intervals, 
If  a  signal  whistle  sounded  300  feet  from  a 
crossing  should  be  regarded  as  adequate 
warning,  even  if  it  had  been  given  as  claimed 
by  defendant;  and  it  will  be  noted  that  the 
city  ordinance  offered  in  evidence  prohibited 
the  blowing  of  whistles  within  the  corporate 
limits,  and  the  lawful  and  usual  warning  at 
such  places,  therefore,  must  have  been  the 
continuous  ringing  of  a  bell  as  a  train  or  en- 
gine approached.  The  plaintiff  then  stand- 
ing at  most  within  two  paces  of  the  track, 
with  the  view  obstructed,  and  having  listened 
for  the  warning  he  had  a  right  to  expect, 
and  which  it  was  the  duty  of  the  engineer  to 
give,  steps  upon  the  track  and  is  run  over 


by  an  engine  running  at  a  rate  far  beyond 
what  the  city  ordinance  permits,  and  far  be- 
yond what  could  be  at  all  justified  in  such 
a  place  even  if  there  bad  been  no  ordinance. 

The  facts  relevant  to  this  especial  fea- 
ture of  the  case  are  not  unlike  those  of  Alex- 
ander V.  Railroad,  112  N.  C.  720,  16  S.  B. 
896,  in  which  a  recovery  by  the  plaintiff  was 
sustained,  and  similar  decisions  have  been 
made  In  other  cases  of  like  import.  See, 
Hhikle's  Case,  109  N.  0.  472,  18  S.  B.  884, 
26  Am.  St  Rep.  681;  Norton's  Case,  122  N. 
0.  910,  29  B.  B.  886. 

There  was  no  error,  therefore,  in  submit- 
ting the  question  of  contributory  negligence 
to  the  consideration  of  the  jury,  and  the 
judgment  below  will  be  aflBrmed. 

No  error. 


MBACHAM  V.   SOUTHBRN   R.   CO. 

(Supreme  Court  ot  North  Carolina.     Nov.  10, 
1908.) 

1.  Mabteb  and  Servant  (|  146*)— Railkoads 
— Pbeight  Tbainb— Rules— Applioabilitt. 

A  railway  rule,  requiring  flagmen  to  go  a 
given  distance  to  the  rear  of  his  train  when  it 
IS  stopped  at  an  unusual  point,  or  is  delayed 
at  a  regular  stop,  etc.,  applies  to  trains  on 
main  lines,  and  not  to  those  on  sidings,  and 
does  not  apply  to  an  engine  leaving  a  train  on 
a  siding  to  go  to  a  distant  water  station. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  145.*] 

2.  Master  and  Servant  (!  248*)  —  Dibobb- 
DiENcx  of  Rules  —  Injury  Avoidable  by 
Case  ov  Master. 

That  a  railway  flagman  was  boarding  a 
car,  when  under  the  rules  he  shonld  have  been 
elsewhere,  would  not  relieve  the  company  from 
liability  for  Injary  to  him  caused  by  a  negligent 
coupling,  where  the  coupling  was  admittedly 
made  with  knowledge  of  plamtiirs  presence  in 
the  spot  where  he  was  hurt 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  248.*] 

8.  Master  and  Servant  (}  278*)— Railroads 
—Coupling  Cars— Nbqlioencx— Evidence 
— sufficienot. 

Evidence,  in  an  action  against  a  railroad 
for  injury  to  a  flagman  caused  by  a  violent 
coupling,  held  to  show  the  company  was  negli- 
gent. 

[Sid.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  278.*] 

4.  Mabteb  and  Sbbvant  (S  281*)— Railroads 
—  Coupling  Cabs  —  Contributory  Neoli- 

QENCE— BVIDENCK— SumCIENCT. 

E>Tidence,  in  an  action  against  a  railway 
company  for  injury  to  a  flagman,  caused  by  a 
violent  coupling,  held  insufficient  to  establish 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  281.*] 

Appeal  from  Superior  Court  McDowell 
County;  Cooke,  Judge. 

Personal  Injury  action  by  C.  F.  Meacham 
against  the  Southern  Railroad  Company. 
From  a  judgment  for  plaintiff  defendant  ap- 
peals.    Affirmed. 

The  action  was  to  recover  damages  for 
personal  injuries  caused  by  the  alleged  neg- 


•For  othsr  oasM  see  sam*  topic  and  section  NUMBBR  in  Dsc  *  Am.  Digs.  1807  to  date,  *  Kaiiorter  Indazec 
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Ilgence  of  the  defendant  company,  and  on 
Issues  submitted  the  Jury  rendered  the  fol- 
Jowing  verdict:  "(1)  Was  the  plaintiff,  C. 
F,  Meacham,  Injured  by  reason  of  the  neg- 
ligence of  the  defendants,  as  alleged  In  the 
complaint?  Answer.  Yes.  (2)  Did  the  plain- 
tiff, C.  F.  Meacham,  by  his  own  negligence 
■contribute  to  his  Injury?  Answer.  No.  (8) 
What  damages,  tf  any,  is  the  plaintiff  en- 
iltled  to  recover?  Answer.  |5,800."  There 
was  Judgment  on  the  verdict  for  plaintiff, 
■and  defendant  excepted  and  appealed. 

S.  J.  Erwln,  for  appellant  Pless  ft  Win- 
^borne,  for  appellee. 

HOKE,  J.  We  are  of  opinion  that  no  er- 
iTor  was  committed  on  the  trial  of  this  cause 
below,  and  that  the  judgment  in  favor  of 
the  plaintiff  should  be  affirmed.  The  evi- 
dence tended  to  show,  and  the  jury  have 
lound,  that  plaintiff,  a  flagman  on  a  freight 
train  of  defendant  company,  has  had  his 
arm  crushed  so  that  it  had  to  be  amputated, 
and  by  reason  of  the  culpable  negligence  of 
his  co-employ68  in  making  a  coupling  of  the 
engines  to  the  train  on  which  plaintiff  was 
engaged  at  the  time  of  the  injury,  and  that 
plaintiff  himself  is  free  from  blame  in  the 
matter.  There  was  testimony  to  the  effect 
that  the  train  in  question  was  a  freight 
'train  of  22  cars,  going  from  Spencer  to  Ashe- 
-ville,  and,  at  the  time  of  the  occurrence,  had 
taken  a  siding  at  Greenlee,  N.  O.,  to  let 
No.  12,  a  passenger  train,  pass,  and  had  been 
upon  the  siding  for  some  time  before  that 
train  went  by.  After  No.  12  had  passed,  it 
was  found  that  the  engine  attached  to  the 
train  was  without  sufficient  water,  and  would 
have  to  proceed  to  Old  Fort,  a  point  on  the 
Toad  about  five  miles  further  west,  to  get 
water.  The  engine  was  detached  from  the 
train,  pulled  out  on  the  main  track  some 
distance  ahead,  and  then  backed  down  the 
main  track  to  the  caboose  in  rear  of  the 
freight,  where  the  conductor,  Luther  Roper, 
and  plaintiff  then  were.  The  engineer  had 
also  been  in  the  cab,  as  will  be  seen  from 
this  extract  from  the  testimony:  "Q.  Which 
-way  was  your  train  going?  A.  Going  west 
Q.  And  standing  on  the  side  track  at  Green- 
lee? A.  Xes,  sir.  Q.  No.  12  is  a  passenger 
train?  A.  Yes,  sir;  passenger  train  that 
goes  east  We  were  there  some  little  time, 
and  while  we  were  there,  I  was  busy  making 
out  dally  reports,  and  time  tickets,  etc.,  and 
doing  conductor's  work,  which  it  was  my 
duty  to  help  him  do;  and  after  No.  12  pass- 
ed, the  engineer  left  the  cab.  He  was  in  the 
cab  before  No.  12  passed,  and  after  No.  12 
passed  he  'went  back  to  the  engine,  and  In  a 
few  minutes  he  pulled  down  the  main  line, 
and  said  he  was  out  of  water,  and  would 
have  to  go  to  Old  Fort  to  get  water,  and  the 
conductor  said:  'I  believe  I  will  go  with 
him.'  Q.  Who  was  the  conductor?  A.  Luth- 
w  Roper.  He  said:  'Meacham,  hold  every- 
thing until  we  get  back.'  He  got  on  the  en- 
gine and  went  ofT."    After  the  engineer  had 


gone  np  the  track  towards  Old  Fort,  the 
plaintiff  went  out  to  the  rear  of  the  caboose 
to  be  in  a  position  to  carry  ont  the  order  of 
the  conductor;  and  plaintiff  testified:  "Aft- 
er staying  there  a  while,  I  set  down  on  the 
main  line  rail  for  some  time— on  the  north 
side  of  the  main  line  track.  I  just  thought  of 
a  chair  that  was  in  the  cab  that  we  nsed 
for  writing  or  a  bnnk  or  desk,  or  any  way 
there  was  a  chair  in  the  cab,  and  I  went 
back  in  the  cab  and  got'  the  chair,  and  I 
sat  in  it  between  the  side  track  and  the  main 
line,  and  I  set  there  for  some  time.  I 
don't  know  how  long,  maybe  40,  45,  or  60 
minutes,  or  maybe  not  that  long.  It  was 
pretty  dark  that  night  and  cloudy,  and  I 
heard  a  mmbllng  like  a  train  coming." 
While  plaintiff  was  in  this  position  be  heard 
a  rumbling  noise,  which  he  ascertained  to 
be  his  engine  returning,  and  witness  then 
picked  up  his  chair  prqwratory  to  getting 
Into  the  cab,  where  it  was  his  dnty  to  be 
as  soon  as  the  coupling  was  made,  so  that  the 
train  could  move  off  without  delay.  As  the 
witness  was  in  the  act  of  mounting  the  steps 
with  the  chair  In  one  hand,  and  had  taken 
hold  of  the  handle  bars  with  the  other,  with- 
out any  signal  or  warning  of  any  kind,  the 
engine  struck  the  train  with  great  violence, 
the  force  being  sufficient  to  drive  the  entire 
train  of  22  cars  back  from  a  car  and  a  half 
to  two  car  lengths.  By  the  force  of  the  Im- 
imct  the  plaintiff  was  knocked  loose  from  the 
car,  and  onto  the  track  in  front  of  the  train 
as  it  was  then  moving,  and  in  the  effort  to 
save  his  life,  his  arm  was  run  over  and 
crushed  as  stated. 

The  negligence  Imputed  to  the  defendant, 
on  this  testimony,  and  established  by  the 
verdict,  was  "(1)  in  backing  up  to  the  train 
to  make  the  coupling  without  giving  a  proper 
signal;  (2)  by  striking  the  train  with  un- 
usual and  unnecessary  violence."  The  evi- 
dence as  to  the  first  proposition  is  thus 
stated  in  the  record,  page  20:  "Q.  What  sig- 
nal did  the  engineer  give  before  striking  the 
train?  A.  None  at  all.  Q.  What  ia  the 
nsnal  signal  that  he  should  have  given? 
(Defendant  objects.)  Q.  What  signal,  ac- 
cording to  the  custom  of  the  management 
of  trains?  What  was  the  usnal  signal  to  be 
given  before  striking  a  train  to  make  cou- 
pling? (Defendant  objects.)  A.  In  backing 
in  a  train  or  Just  one  car  it  was  the  usual 
custom,  and  It  Is  the  rule —  (Defendant  ob- 
jects.) Q.  Just  state  the  usual  custom.  (DO' 
fendant  objects.)  A.  It  Is  usual  to  blow 
three  short  blows.  (Defendant  objects.)  Mr. 
EXrwln:  This  rule  that  yon  speak  of,  was 
this  a  printed  or  written  rule?  A.  It  Is  a 
printed  rule.  Court:  Do  you  know  what 
the  custom  was?  A.  Yes,  sir ;  certainly  I  do. 
(Defendant  objects.)  Mr.  Erwln:  The  cus- 
tom, you  say,  is  embodied  in  a  written  rule? 
A.  Yes,  sir ;  engineer's  rules.  Q.  In  a  print- 
ed book  of  rules?  A.  Engineer's  niles.  Q. 
It  is  in  that  book?  A.  I  think  I  have  seen 
it  in  this  book."    And  the  statement  already 
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made  la  to  the  effect  of  the  colllalon,  when 
the  coupling  was  made,  In  knocking  the 
plaintiff's  bold  loose,  and  driving  a  train  of 
22  cars  that  unusual  distance.  There  was 
the  additional  evidence  on  this  point  to  the 
effect  that  the  track  here  was  practically  lev- 
el,  and  that  the  movement  of  two  or  three 
cars  at  the  front  of  the  train  was  all  that 
was  required,  or  should  have  taken  place,  In 
making  an  ordinary  or  proper  coupling.  It 
was  not  seriously  contended  on  the  argu- 
ment that  the  employes  of  defendant  com- 
pany were  not  negligent  by  reason  of  the 
manner  In  which  the  coupling  was  made,  but 
It  was  earnestly  arged  that  a  nonsuit  should 
have  been  directed  on  the  ground  that  the 
plaintiff  was  not  where  he  had  any  right  to 
be  at  the  time,  and  was  not  there  In  proper 
discharge  of  his  duty,  and  this  chiefly  by 
reason  of  a  rule  No.  99,  to  the  effect  that  a 
flagman  Is  directed  to  go  back  a  given  dis- 
tance to  the  rear  of  bis  train  and  place 
torpedoes  In  certain  places,  "when  a  train  Is 
stopped  at  an  unusual  point,  or  Is  delayed  at 
a  regular  stop  over  three  minutes,  or  when 
It  falls  to  make  Its  schedule  time." 

It  Is  claimed  that.  If  plaintiff  had  been  act- 
ing In  obedience  to  this  rule  at  the  time,  be 
would  not  have  been  In  any  position  of  dan- 
ger of  any  kind  with  reference  to  the  conp- 
llDg;  and  for  this  reason,  while  the  engineer 
may  have  been  culpably  Diligent  In  making 
the  coupling,  as  a  general  proposition,  he 
was  under  no  duty  or  obligation  of  any  kind 
to  the  plaintiff.  But  the  court  Is  clearly  of 
the  opinion  that  the  rule  In  question  has  no 
bearing  on  the  rights  of  these  parties,  and 
was  never  Intended  to  apply  to  the  facts 
presented  bi  this  case;  and  for  this  position 
both  the  language  and  puipose  of  the  rule 
itself,  and  the  objective  facts,  and  the  testi- 
mony and  conduct  of  all  the  parties  In  refer- 
ence to  It,  afford  convincing  reason.  The 
rale  was  made  for  the  protection  of  trains, 
and  when  they  were  on  the  main  line  at  an 
unusual  place,  or  for  an  unusual  length  of 
time,  and  for  the  purpose  of  preventing  In- 
jury by  reason  of  other  trains  coming  from 
tbe  rear.  It  was  never  intended  to  apply 
when  a  train  was  on  a  siding  and  at  a  regu- 
lar station.  As  said  by  plaintiff  In  bis  evi- 
dence: "My  train  was  not  In  danger  from 
anything  but  robbery.  It  was  safe  by  reason 
of  Its  being  on  the  siding."  They  had  already 
been  on  that  siding,  when  No.  12  passed  going 
east,  for  more  than  an  hour,  waiting,  and  yet 
the  engineer,  the  conductor,  and  tbe  flagman 
were  all  In  tbe  cab  at  that  time,  and  no  one 
bad  pretended  to  go  back  In  obedience  to  this 
rule.  But  it  was  urged  that,  while  this  might 
be  true  as  to  the  train,  It  was  not  true  as  to 
the  engine  when  it  passed  out  of  the  siding 
and  onto  the  main  line  going  towards  Old 
Fort  But  the  rule  Is  made  for  the  govern- 
ment of  trains  and  the  crews  attached  there- 
to. It  begins  by  saying  "when  a  train  Is 
stopped,"  and  In  several  places  It  says,  "the 
flagman  shall  go  back  a  given  distance  to  the 
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rear  of  'his'  train."  If  the  plaintiff  Is  to  be 
made  a  part  of  the  engln^  crew,  and  charged 
with  duties  concerning  it,  because  the  engine 
had  Itself  become  a  train,  he  should  be  al- 
lowed the  distance  he  was  behind  the  engine. 
There  were  certainly  22  cars  ahead,  and  how 
much  farther  it  was  to  the  head  of  tbe  switch 
when  the  engine  entered  on  the  main  line 
dies  not  definitely  appear,  and  It  should  not 
be  presumed  against  him  that  It  was  within 
the  prohibited  distance.  At  Old  Fort  the 
plaintiff  was  five  miles  behind  the  engine, 
and  assuredly  be  was  not  required  to  follow 
along  behind  the  engine,  keeping  at  the  speci- 
fied distance.  The  truth  is  that  this  was  an 
emergency  to  be  dealt  with  by  special  orders 
of  the  plaintiff's  superior,  the  conductor,  and 
the  proof  shows  that  these  orders  were  given 
and  obeyed  by  plaintiff.  The  conduct  of  the 
parties  show  that  they  all  so  understood  it, 
and  it  miEiy  be  noted  that  this  Is  not  an  inter- 
pretation of  a  rule  by  parol  testimony.  They 
are  facts  showing  that  conditions  had  arisen 
to  which  the  rule  did  not  apply. 

When  the  engineer  backed  his  engine  down 
the  main  line  to  the  cab,  preparatory  to 
going  to  Old  Fort,  and  the  conductor  got 
aboard  to  go  vrlth  him,  he  did  not  tell  the 
flagman  to  go  back  and  place  torpedoes.  Tbe 
order  was:  "Meacham,  hold  everything  till 
we  get  back."  The  track  was  straight  for  a 
half  or  three-quarters  of  a  mile  each  way, 
and  It  was  a  safe  order  for  the  conductor  to 
give.  And  when  the  engine  returned,  and 
just  before  It  coupled,  the  evidence  as  to  the 
plaintiff's  duty  is  thus  stated:  "What  did 
yon  do  then?  A.  I  b^an  to  prepare  to  get 
in  the  cab.  Q.  How  soon?  A.  Immediate- 
ly. Q.  What  was  your  duty  when  you  saw 
that  engine  approaching?  A.  To  prepare  to 
be  In  the  cab,  and  to  be  ready  to  move  when 
they  got  ready.  Q.  That  was  your  duty? 
A.  Tes,  sir.  Q.  How  soon  was  it  your  duty  to 
get  ready?  A.  As  soon  as  I  could.  Q.  When 
the  first  jolt  was  given  to  this  train,  did  It 
knock  you  loose?  A.  Yes,  sir  f  that  was  what 
knocked  me  loose."  And  he  was  carrying  out 
this  duty  when  he  received  his  hurt.  To 
show  that  the  statement  of  plaintiff  was  true, 
when  the  coupling  was  made,  the  train  moved 
right  on  off,  without  any  wait  for  a  flagman, 
and  without  any  signal  to  "blow  him  In," 
which  was  always  required  when  a  flagman 
was  properly  In  the  rear  guarding  his  train. 
The  engineer,  testifying  for  defendant,  un- 
dertakes to  explain  this  by  saying  that  the 
reason  he  did  not  blow,  he  saw,  from  the 
flagman  light,  that  he  was  at  the  rear  of  the 
train,  and  did  not  need  any  signal.  If  this  Is 
true,  then  a  duty  arose  to  plaintiff,  even  if 
he  had  been  before  that  acting  In  violation  of 
a  rule.  Defendant's  engineer  bad  no  right 
to  malm  or  kill  him  when  he  saw  he  was  In 
a  position  where  he  would  mount  tbe  cab  as 
be  did.  A  coupling  made  in  the  usual  and 
proper  manner  would  have  caused  no  such 
result,  and  plaintiff  was  guilty  of  no  negli- 
gence In  getting  into  the  cab  as  he  did,  cer- 
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talnly  none  was  proved.  The  correct  ex- 
planation of  the  vrong  done  will  no  doubt 
be  found  In  the  fact,  which  appears  In  eyl- 
dence,  that  when  the  engine  of  the  train  was 
at  Old  Fort,  the  engineer  asked  for  and  ob- 
tained the  assistance  of  the  "helper,"  a 
powerful  engine  which  assists  In  pulling  the 
trains  over  the  steep  mountain  grades,  from 
Old  Fort  to  Swannanoa  Tunnel.  These  two 
engines  were  coupled  together  when  they 
were  backed  against  the  train,  and  this  is 
the  reason,  no  doubt,  of  the  tremendous  force 
of  that  Impact  by  which  a  train  of  22  freight 
cars  was  driven  back  on  a  level  track  1% 
or  2  car  lengths.  We  are  of  opinion  that  ac- 
tionable negligence  on  the  part  of  defendant 
company  has  been  established  In  a  trial  free 
from  error  and  the  rule  urged  for  defend- 
ant's exoneration  Is  not  properly  available 
for  the  purpose. 

Here  is  testimony  where  rule  99  did  apply : 
"When  the  train  moved  off,  after  the  coupling 
was  made,  and  was  about  to  enter  on  the 
main  track,  plaintiff  sent  a  brakeman  for- 
ward to  notify  the  engineer  that  a  flagman's 
arm  was  off,  and  he  then  turned  to  the  dead- 
head condnctor  In  the  cab,  and  said :  Take 
your  suiH>enders  and  cord  my  arm  to  stop  Its 
bleeding  so,  and  take  my  lljght,  and  light  a 
fusee  and  go  back  and  stop  No.  75  from  run- 
ning into  us.' "  With  his  body  maimed  and 
bis  life  wrecked,  be  thought  of  his  train  and 
obedience  to  his  duty. 

There  Is  no  evidence  tending  to  establish 
contributory  negligence  on  the  part  of  plain- 
tiff, and  the  Judgment  below  la  affirmed. 

No  error. 


STATE  V.  STRATFORD  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
190&) 

1.  HosncinE  (8  167*) — EvinKNCB— Thbeats. 

Threats,  made  by  accused  two  weeks  before 
the  homicide,  are  admissible  against  him. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  S  837 ;   Dec  Dig.  i  167.*] 

2.  HoinoiDB  (I  166*)— EvinxnoB— Lbwd  Rb- 

LATION8. 

Statements  by  one  accused  of  murder,  tend- 
ing to  show  that  he  and  deceased  were  in  lewd 
intimacy  with  a  woman  also  indicted  for  the 
murder,  were  admissible,  as  showing  her  rela- 
tionship with  accused,  and  as  tending  to  show 
Jealousy  as  a  motive. 

[Ed.   Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  i  328;   Dec.  Dig.  i  166.*] 

8.  HOUIOIDK  ({  31*)— MANSLAXraHTEB— Sui- 
OinS— PSEUKOITATIOn . 

Accused  conld  not  be  convicted  of  man- 
slaughter where  the  evidence  showed  either 
death  by  suicide  or  a  killing  by  premeditation. 

[Ed.   Note.— For   other   cases,    see   Homicide, 
Cent.  Dig.  |  52;   Dec.  Dig.  f  81.*] 

4.  Homoinx  (|  233*)— EvinxHox— Monvx. 

Though  a  motive  for  murder  need  not  be 
shown,  where  circumstantial  evidence  is  relied 


npon,   the  circumstances  may  be  strengthened 
by  proof  of  a  motive. 

[E>1.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  481 ;    Dec.  Dig.  {  233.*] 

5.  CBiMiWAi  Law  (S  1172*)— Iwstbuctiows— 

Habuless  Ebbob. 

An  instruction  that  a  motive  proven  against 
one  accused  of  murder  is  a  "strong"  circum- 
stance pointing  to  guilt,  and  that  failure  to 
prove  one  is  a  "strong"  circumstance  in  his  fa- 
vor, was  not  prejudicial  error. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1172.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; E.  B.  Jones,  Judge. 

Charles  Stratford  and  Sue  Watts  -were  con- 
victed of  murder,  and  Stratford  appeals. 
Affirmed. 

Adams,  Jerome  &  Armfleld,  for  appellant. 
Assistant  Attorney  General  Clement,  for  the 
State. 

CLARK,  C.  J.  The  prlsonor  and  Sae 
Watts  were  Indicted  for  the  mord^  <^ 
Thomas  Furr.  The  solicitor  elected  not  to 
prosecute  for  the  capital  offense.  Both  pris- 
oners were  convicted  of  murder  in  the  sec- 
ond degree.  Stratford  only  appealed.  His 
exceptions  are: 

Exception  1.  Refusal  to  strike  out  evi- 
dence of  threats  made  by  Stratford  two 
weeks  before  the  homicide.  Evidence  of 
threats  made  much  longer  before  the  hom- 
icide were  held  competent  in  State  ▼.  E^nm, 
138  N.  C.  605,  50  S.  B.  283. 

Elxceptlon  2.  Evidence  of  statements  of 
prisoner,  tending  to  show  that  he  and  de- 
ceased were  in  lewd  Intimacy  with  Sue 
Watts  was  competent,  both  as  showing  her 
relationship  with  Stratford  and  In  connec- 
tion with  other  evidence  tending  to  show 
Jealousy  as  a  motive. 

Exceptions  8,  5,  and  7  are  to  his  honor's 
InstructlonB  that  the  jury  could  not  find  pris- 
oner guilty  of  manslaughter,  but  they  should 
find  him  guilty,  either  of  murder  in  the  sec- 
ond degree,  or  not  guUty.  This  Instruction 
was  correct  The  evidence  pointed  either 
to  death  by  suicide  or  a  killing  by  premedita- 
tion, the  prisoner  either  advising  or  procur- 
ing Sue  Watts  to  kill  deceased,  or  conspiring 
with  her  to  do  so.  There  was  no  evidence 
tending  to  prove  mandaughter. 

Exception  4.  That  the  court  gave  the  fol- 
lowing charge,  at  request  of  Sue  Watts.  "A 
motive  proven  against  one  charged  with  a 
crime  of  this  character  Is  a  strong  circiun- 
atance  pointing  to  guilt  The  failure  to  prove 
motive  In  a  case  like  this  Is  a  strong  circum- 
stance to  be  considered  by  the  jury  in  favor 
of  the  prisoner."  It  Is  true  that  it  is  not  nec- 
essary to  prove  motive  (State  v.  Turner,  143 
N.  C.  642, 67  S.  E 158),  but  in  a  case  of  circum- 
stantial evidence  It  is  permissible  to  thus 
strengthen  the  chain  of  circumstances  (State 
V.  Green,  82  N.  O.  779;  State  r.  Adams,  138 
N.  C.  69T,  50  S.  a  765).    The  word  "strong"' 
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might  have  be«n  omitted,  but  it  was  given 
In  the  alternative  In  favor  of  the  prisoners, 
as  well  as  In  that  against  them.  We  cannot 
perceive  any  prejudice  done  the  prisoner. 

Bxceptlons  6  and  8  are  to  giving  certain 
contentions  of  the  state.  They  were,  how- 
ever, warranted  by  the  evidence.  The  conrt 
was  favorable  to  the  appellant  In  permit- 
ting him  to  offer  proof  of  an  alibi,  which  was 
immaterial  if  the  state's  theory  of  conspir- 
ing, which  was  submitted  to  the  Jury,  was 
found  by  the  Jury. 

Exception  9  that  the  coart  refused  appel- 
lant's prayer  to  Instruct  the  Jury  to  render  a 
verdict  of  not  guilty  "because  there  was  no 
evidence"  is  without  merit,  and  requires  no 
discussion  of  the  evidence.  It  la  not  neces- 
sary to  set  It  forth. 

No  error. 


BECK  T.  SOUTHERN  BT.  00. 
(Supreme  Conrt  of  North  Carolina.     Nov.  19, 

1908.) 
Master  and  Sebvaitt  ({  233*)— Cohtbibutoby 

NEOLIG£NOE. 

It  is  contributory  negligence  on  the  part  of 
an  employ^  in  crossing  defendant's  railroad 
yards  to  climb  between  two  cars  chained  togeth- 
er on  a  track,  when,  by  walking  from  70  to  90 
feet,  he  could  have  walked  around  the  train  in 
which  these  two  cars  were. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  702,  70S;    Dec.  Dig.  { 

Appeal  from  Superior  Court,  Bowan  Coun- 
ty;  Connclli,  Judge. 

Action  by  H.  H.  Beck,  administrator, 
against  the  Southern  Railway  Company  to 
recover  for  the  death  of  plaintiff's  Intestate, 
caused  by  the  movement  of  cars  on  defend- 
ant's trade  while  the  intestate,  an  employ^ 
of  defendant,  was  attempting  to  pass  between 
them.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

See,  also,  146  N.  C.  465,  69  S.  E.  1015. 

Linn  &  Linn,  for  appellant  B.  Lee  Wright 
and  P.  S.  Carlton,  for  appellee. 

PEB  CUBIAM.  When  this  case  was  be- 
fore tills  court  at  the  last  term  the  Judgment 
of  nonsuit  was  set  aside,  and  a  new  trial 
was  ordered.  On  this  second  trial  the  evi- 
dence relating  to  the  conduct  of  the  Intestate 
as  bearing  upon  the  Issue  of  contributory 
negligence  is  much  clearer  and  stronger.  It 
now  appears,  not  only  from  the  evidence 
offered  by  the  defendant,  but  also  plainly 
from  the  evidence  of  the  plaintiff  that  the 
deceased  by  walking  from  70  to  90  feet  could 
easily  have  walked  around  the  train  of  cars, 
and  that  he  had  a  perfectly  safe  way  to  reach 
bis  home  instead  of  climbing  between  the 
two  cars  chained  together  on  the  live  track 
In  constant  use. 

Upon  all  the  evidence  as  presented  on  the 


second  trial,  we  are  of  opinion  that  the  de- 
ceased was  guilty  of  contributory  negligence, 
and  that  the  motion  to  nonsuit  should  have' 
been  granted.     It  Is  so  ordered. 
Beversed. 


THOMPSON  T.  ABEBDBBN  ft  A.   B.  CO. 

(Supreme  Conrt  of  North  (Carolina.     Nov.  19, 

1908.) 

1.  Tbial  (I  166*)— NoNSTnr— Heabino, 

On  a  motion  for  nonsuit,  the  evidence 
must  be  taken  in  its  most  favorable  light  to 
plaintiff  and  with  the  most  favorable  inferen- 
ces the  Jury  would  be  authorized  to  draw  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Trial,  C^t 
Dig.  {  874;    Dec.  Dig.  {  166.*] 

2.  Bah-boads  (g  862*)— Ikjubies  to  Pibbons 

OK     TBAOKB  —  BUHNINO     WITHOUT     HEAD- 
UOHT. 

A  railroad  comiumv  is  negligent  in  ojwrat- 
ing  a  train  at  night  without  a  neadlight 

[£<d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1249 ;    Dec.  Dign  362.*] 

8.    RaIUBOADB    (I  400*)— IHJUBIEB  TO   PXBSORS 

OR  Tbacks— Evidence — Question  fob  Jubt. 
Evidence,  in  an  action  for  death,  that  a 
train  was  operated  at  a  high  speed,  on  a  dark 
night  without  a  headlight  within  an  incorpo- 
rated town,  without  any  signalB  of  Its  ap- 
proach, was  sufficient  to  go  to  the  Jury  on  the 
?ueBtion  of  whether  decedent's  death  resulted 
rom  negligence  of  the  railroad  company. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1370,  1373;    Dec.  Dig.  |  400.*] 

4.  Bailboadb  (g  367*)— INJUBIES  TO  Pebsons 

on    OB    ABOUT    TBAOKB— FAILUBX    TO    KfEP 

Lookout. 

Where  neither  the  engineer  nor  fireman 
saw  a  peiBon  when  he  was  struck,  there  was 
negligence  in  not  keeping  a  proper  lookout,  un- 
less they  were  prevented  from  seeing  by  a  fail- 
ure of  the  railroad  company  to  furnish  a  bead- 
light 

[E>d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1258;    Dec.  Dig.  {  867.*] 

5.  RaH/BOAds  (S  397*)— Injubies  to  Pebsons 

ON  OB  ABOUT  TBACES— ACTIONS- EVIDENCE 

— Adiiibsibiijtt. 

In  an  action  for  the  death  of  a  person  on 
a  railroad  track,  evidence  that  the  track  was 
habitually  used  as  a  way  was  erroneously  ex- 
cluded; it  being  stated  that  it  would  be  fol- 
lowed by  proof  that  this  was  well  known  to  the 
railroad  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1348;   Dec.  Dig.  $  397.*] 

Appeal  from  Superior  Court  Montgomery 
County. 

Action  by  Richard  Thompson,  administra- 
tor, against  the  Aberdeen  &  Ashboro  Railroad 
Company.  From  a  nonsuit,  plaintiff  appeals. 
Reversed. 

Morehead  &  Sapp  and  G.  D.  B.  Reynolds, 
for  appellant.  W.  J.  Adams,  J.  T.  Brlttaln, 
J.  A.  Spence,  and  Adams,  Jerome  &  Armfleld, 
for  appellee. 

CLARK,  C.  J.  Appeal  from  a  nonsuit  in  an 
action  for  wrongful  death.  The  evidence 
must  be  taken  in  the  most  favorable  light 
for  the  appellant  and  with  the  most  favor- 
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able  Inferences  the  Jory  would  be  autborized 
to  draw  from  It  Powell  t.  Railroad.  125  N. 
C.  372,  34  S.  B.  530,  and  cases  there  cited. 
It  there  was  any  evidence  tending  to  show 
that  the  death  of  the  intestate  was  the  result 
of  the  negligence  of  the  defendant,  it  should 
Iiave  been  submitted  to  the  Jury. 

There  was  evidence  that  the  plalntlfT's 
intestate  was  seen  at  the  defendant's  station 
at  Star  about  9  o'clock  at  night  drinking  and 
eating  peanuts;  that  a  half  hour  thereafter 
a  mixed  train  of  the  defendant  came  from 
the  north,  running  at  a  high  speed — 30  or  40 
mllea  an  hour — with  no  headlight;  that  it 
-was  a  dark  night;  that  the  engine  gave  no 
signals,  before  or  after  crossing  a  country 
road  near  the  corporate  limits,  nor  at  a  cross- 
ing a  few  hundred  yards  further  north ;  that 
about  daylight  the  next  morning  the  deceased 
was  found  in  a  dying  condition,  40  yards 
aoatb  of  the  crossing,  in  the  corporate  lim- 
its, with  his  head  crushed,  between  the  ends 
of  the  cross-ties,  bis  hat  torn,  cut,  and  greasy, 
near  him.  His  clothes  were  bloody  on  one 
side^  and  blood  was  on  the  ground  between 
«ndfl  of  ties,  and  there  was  evidence  on  his 
clothes  and  on  the  ground  near  him  that  he 
was  eating  peanuts  at  the  time  he  was  killed 
or  shortly  before.  His  skull  was  driven  in, 
and  there  were  cuts  and  bruises  on  other 
parts  of  his  body. 

The  defendant  was  negligent  In  operating 
a  train  at  night  without  a  headlight.  Willis 
V.  Railroad,  122  N.  C.  909,  29  8.  E.  941.  The 
evidence  was  sufficient  to  authorize  a  finding 
that  the  deceased  was  killed  by  the  defend- 
ant's train.  The  uncontradicted  testimony 
was  that  the  defendant  was  operating  Its 
train,  at  a  high  speed,  on  a  dark  night,  with- 
out a  headlight,  within  the  boundaries  of 
an  incorporated  town,  without  giving  any 
signals  of  its  approach.  The  evidence  Is  al- 
most Identical  with  that  in  Powell  v.  Rail- 
road, 125  N.  C.  372,  34  S.  E.  530,  which  was 
held  sufficient  to  support  a  verdict  for  the 
plaintiff.  Besides  the  authorities  cited  in 
that  case,  Powell  v.  Railroad  has  Itself  been 
cited  and  approved  since  in  several  cases, 
among  them  Hord  v.  Railroad,  129  N.  C.  307, 
40  S.  E.  69,  CTegg  v.  RaUroad,  132  N.  C.  294, 
43  S.  B.  836,  and  Butts  v.  Railroad,  133  N.  C. 
83,  45  S.  E.  472.  There  was  sufficient  evi- 
dence to  entitle  the  plaintiff  to  constitutional 
right  to  have  It  passed  on  by  the  jury.  As 
the  case  goes  back,  the  defendant  can,  if  it 
chooses,  have  the  circumstances  explained  by 
Its  engineer.  If  neither  the  engineer  nor  fire- 
man saw  the  man  when  he  was  struck,  there 
was  negligence  (Arrowood  v.  Railroad,  126  N. 
C.  629,  36  S.  E.  161),  In  not  keeping  a  proper 
lookout,  unless  they  were  prevented  from  see- 
ing by  the  negligence  of  the  defendant  In  not 
furnishing  a  headlight,  should  the  jury  find 
that  there  was  no  headlight,  which,  as  the 
evidence  now  stands,  Is  uncontradicted. 

We  think  It  was  also  error  to  exclude  the 


evidence  offered  to  prove  that  the  defendant's 
track  within  the  town  limits  was  habitually 
used  as  a  walkway,  which,  coimsel  stated, 
would,  if  admitted,  have  been  followed  by 
proof  that  this  ftict  was  well  known  to  the 
defendant 

The  judgment  of  nonsuit  la  set  aside. 

Reversed. 


OOX  V.  ABERDEEN  ft  A.  B.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  10^ 
1908.) 

1.  TBIAI.    (i    234*)— iNSIBtrCnONS— BVIDERCK. 

An  instruction  that,  if  the  fire  which  in- 
jured plaintiff's  property  escaped  from  defend- 
ant railroad  company's  engine,  there  was  a 
presumption  in  law  of  negligence  by  defendant 
in  operating  its  train,  and  de  burden  of  proof 
was  cast  ui>on  defendant  to  aatis^  the  jury 
that  it  was  not  negligent,  was  erroneooa,  as  ev- 
idently impressing  the  jury  that  the  emiaiion 
of  spariiB  raised  a  legal  presumption  of  defend- 
ant's liability,  and  shifted  the  burden  of  proof 
to  defendant,  in  the  sense  that,  if  defendant  had 
failed  to  satisfy  the  joiy  that  there  was  no 
negligence,  they  should  return  a  verdict  for 
plaintiff;  whereas,  though  defendant  had  the 
burden  of  going  forward  and  produdng  evidence, 
it  was  not  required  to  disprove  plaintiff's  case 
by  a  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  {  537;   Dec.  Dig.  S^4?] 

2.  ETIDENCX    (g  94*)— BlTBDKIT    OF  Pboot. 

The  burden  of  the  issue— that  is,  the  bur- 
den of  ultimately  establishing  the  case  of  the 
party  on  whom  the  burden  rests— never  shifts, 
but  the  burden  of  going  forward  and  producing 
evidence  does,  dependent  on  the  state  of  the 
evidence,  and,  where  a  plaintiff  proves  a  fact 
which  raises  a  prima  facie  case,  the  burden  of 
proof  shifts  to  defendant,  but  he  is  not  requir- 
ed to  mske  the  evidence  preponderate  ui  his 
favor. 

[Ed.  Note.— IV>r  other  cases,  see  Evidence, 
Cent  Dig.  J  117;    Dee   Dig.  I  94.*] 

Appeal  from  Superior  Co^rt,  Randolph 
County;    Webb,  Judge. 

Action  by  W.  M.  Cox  against  the  Aberdeen 
&  Ashboro  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    New  trial. 

J.  T.  Brlttaln,  Adams,  Jerome  &  Armfleld, 
W.  J.  Adams,  and  J.  A.  Spence,  for  appellant 
Morehead  &  Sapp  and  Elijah  Moffitt,  for  ap- 
pellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  burning  the  plaintiff's 
timber.  There  was  a  verdict  for  the  plaintiff, 
and  judgment  was  rendered  thereon.  De- 
fendant appealed. 

The  evidence  tended  to  show  that  the  fire 
was  caused  by  sparks  emitted  from  one  of 
the  defendant's  engines.  With  respect  to  this 
evidence,  the  court  charged  the  jury  as  fol- 
lows: "If  you  find  from  the  evidence  that  the 
fire  which  Injured  the  plaintiff's  property 
escaped  from  the  defendant's  engine,  there  is 
a  presumption  in  law  of  negligence  on  the 
part  of  the  defendant  In  the  operation  of  Its 
train,  and  in  that  event  the  burden  of  proof 


•For  other  cue*  lee  ume  toplo  and  lection  NUMBER  In  Deo.  &  Am.  DIgi.  11107  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


N.C.) 


CBOMER  v.  SELF. 


Is  cast  upon  the  defendant  to  satisfy  yon  that 
It  wag  not  negligent  In  the  respect  complained 
of.^nCo  this  Inatmctlon  exception  was  duly 
taken,  and  we  think  It  was  erroneous.  It 
evidently  made  the  impression  upon  the  Jury 
that  the  emission  of  the  sparks  raised  a 
legal  presumption  of  the  defendant's  liability 
and  shifted  the  harden  of  proof  to  the  defend- 
ant, in  the  sense  that  if  it  had  failed  to  satis- 
fy them  that  there  was  no  negligence,  or, 
In  other  words,  that  its  engine  was  proper- 
ly equipped  and  operated,  they  should  re- 
turn a  verdict  for  the  plaintifT.  This  charge 
is  not  sustained  by  the  decisions  of  this  court 
The  presumption  is  one  of  fact,  and  not  of 
law.  Evidence  that  the  sparks  were  emitted 
from  the  engine,  and  that  they  set  flre  to  the 
timber,  made  a  prima  facie  case  for  the 
plaintiff,  bnt  only  to  the  extent  of  being  evi- 
dence BufSclent  to  carry  the  case  to  the  Jury 
and  to  warrant  a  verdict  in  favor  of  the 
plalntur,  if  the  jury  should  find  the  ultimate 
or  crucial  fact  that  the  fire  was  caused  by 
the  defendant's  negligence.  In  the  recent 
case  of  Wlnslow  v.  Hardwood  Co.,  147  N.  O. 
275,  60  S.  E.  1130,  we  said:  "The  burden  of 
[establishing]  the  issue  does  not  shift,  but 
the  burden  of  proof  may  shift  from  one 
party  to  the  other,  depending  upon  the  state 
of  the  evidence.  When  the  plaintiff  intro- 
duced testimony  in  a  case  of  this  kind  to 
the  effect  that  the  injury  to  him  was  caused 
by  the  derailment  of  a  train,  it  is  sufficient 
to  carry  the  case  to  the  Jury;  bnt  tbe  bur- 
den of  the  issue  remains  with  the  plaintiff, 
though  the  burden  of  proof  may  shift  to  the 
defendant  in  the  sense  that,  If  be  falls  to 
explain  the  derailment  by  proof  In  the  case, 
either  his  own  or  that  of  the  plaintiff,  he 
takes  the  chance  of  an  adverse  verdict,  for 
then  the  Jury  may  properly  conclude  that 
the  plaintiff  has  established  the  affirma- 
tive of  the  issue  as  to  negligence  by  the 
greater  weight  of  the  testimony.  But  the 
defendant  is  not  required  to  overcome  the 
case  of  the  plaintiff  by  a  preponderance  of 
tbe  evidence."  This  fits  our  case  exactly 
and  distinctly  shows  tbe  error  in  the  Instruc- 
tion of  tbe  ooart /Judge  Elliott  states  the 
general  rule  whicn  applies  in  cases  of  this 
kind  with  clearness  and  accuracy,  when  he 
says:  "The  burden  of  tbo  issue — that  is,  the 
burden  of  proof  in  tbe  sense  of  proving  or  es- 
tablishing the  Issue  or  case  of  the  party 
upon  whom  such  burden  rests,  as  distinguish- 
ed from  the  burden  or  duty  of  going  forward 
and  producing  evidence — ^never  shifts,  but  tbe 
burden  or  duty  of  proceeding  or  going  for- 
ward often  does  shift  from  one  party  to  the 
other  and  sometimes  back  again.  Thus,  when 
the  actor  has  gone  forward  and  made  a  prima 
facie  case,  the  other  party  is  compelled  in 
turn  to  go  forward  or  lose  his  case,  and  In 
this  sense  the  burden  shifts  to  him.  So  the 
burden  of  going  forward  may,  as  to  some 
particular  matter,  shift  again   to  the  first 


party  in  response  to  the  call  of  a  prima  facie 
case  or  presumption  In  favor  of  the  second 
party;  but  the  party  who  has  not  the  bur- 
den of  the  issue  is  not  bound  to  disprove 
the  actor's  case  by  a  preponderance  of  the 
evidence,  for  tbe  actor  must  fail  If  upon  the 
whole  evidence  he  does  not  have  a  prepon- 
derance, no  matter  whether  it  is  because  tbe 
weight  of  evidence  is  with  the  other  party 
or  because  the  scales  are  equally  balanced." 
1  Elliott  on  Evidence,  139.  We  have  approv- 
ed the  rule,  as  thus  stated  by  Judge  Elliott, 
and  notably  in  Board  of  Education  v.  Makely, 
130  N.  O.  81,  61  S.  B.  784,  and  Shepard  v. 
Telegraph  Oo.,  143  N.  C  244,  66  B.  E.  704, 
118  Am.  St.  Rep.  796.  Tbe  charge  of  tbe 
court  was,  we  think,  contrary  to  the  principle 
established  by  those  and  the  following  cases: 
Overcash  ▼.  Electric  Co.,  144  N.  C.  672,  6T 
S.  E.  877;  Ross  v.  Cotton  Mills,  140  N.  C. 
116,  52  S.  E.  121,  1  L.  R.  A.  (N.  S.)  298; 
Stewart  v.  Carpet  Co.,  138  N.  C.  60,  60  S.  B. 
662;  Womble  v.  Grocery  Co.,  135  N.  C.  474, 
47  S.  E.  493;  Stanford  v.  Grocery  Co.,  143 
N.  a  419,  65  S.  B.  816;  Furniture  Co.  y. 
Express  Co.,  144  N.  C.  644,  57  S.  B.  458. 

There  was  therefore  error  in  tbe  charge. 
In  the  respect  Indicated,  wlilch  entitles  tbe 
defendant  to  another  trial. 

New  trial. 


CROMER  et  al.  v.  SELF. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
1908) 

ExsuPTions  (I  29*)— "Rebioeht  or  State." 

Within  Const  art.  10,  g  1,  granting  exemp- 
tions only  to  residents  oi  the  state,  oue  wlio, 
on  being  sentenced  for  one  crime  and  indicted 
for  another,  fled  the  state,  presumably  with  no 
intention  to  return,  is  not  snch  a  resident, 
though  his  family  continue  to  reside  in  the 
state,  and  his  domicile  may  be  there.  . 

[Bid.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {  33;    Dec.  Dig.  {  29.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6161-6166;    vol.  8,  p.  778a] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Councin,  Judge. 

Action  by  S.  W.  Cromer  and  others  against 
C.  C.  Self.  From  a  Judgment  denying  de- 
fendant an  exemption,  he  appeals.    Affirmed. 

The  plaintiffs,  as  creditors  of  the  defend- 
ant sued  out  writs  of  attachment,  whidk 
were  levied  upon  personal  property  belong- 
ing to  the  defendant  In  the  city  of  WinstoB 
under  $500  in  value.  There  were  several  cans- 
es  of  a  like  nature  pending  which  were  con- 
solidated with  this.  The  defendant,  through 
bis  attorney,  moved .  to  vacate  tbe  attacb- 
ments  upon  tbe  ground  that  he  was  not  a 
nonresident,  and  that  be  was  entitled  to  his 
personal  property  exemption.  Tbe  cause  was 
beard  at  September  term,  1808,  of  Forsytb 
County,  upon  appeal  from  the  Justice  of  the 
peace  upon  an  agreed  statement  of  facts. 
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His  honor,  Judge  CouncUI,  gave  Jadgment 
against  defendant,  who  appealed. 

Lonls  M.  Swlnk,  for  appellant  Watson, 
Baztm  ft  Watscm,  for  appellees. 

BROWN,  J.  On  appeal  to  this  court  the 
defendant  assigned  error  as  follows:  (1) 
That  his  honor  erred  In  that  he  failed  to  dis- 
miss the  warrant  of  attachment  Issued  In 
this  cause,  on  the  ground  that  the  defend- 
ant, at  the  time  of  issuing  the  said  warrant, 
was  not  a  nonresident,  and  that  the  prop- 
erty was  not  subject  to  attachment  (2)  For 
that  his  honor  erred  in  holding  that  the  de- 
fendant was  not  entitled  to  his  personal  prop- 
erty exemptions  of  $500  out  of  the  property 
attached. 

It  appears  from  the  facts  agreed:  That 
the  defendant  had  been  a  resident  of  the 
state  of  North  Carolina  all  his  life  up  to  the 
date  of  his  leaving,  and  was  a  merchant  in 
the  city  of  Winston,  N.  C,  for  many  years. 
That  at  July  term,  1907,  of  the  superior 
court  of  Forsyth  county,  he  was  convicted 
of  fornication  and  adultery  and  sentenced 
to  12  months  on  the  county  roads,  and  at  the 
same  term  of  court  an  Indictment  was  re- 
turned by  the  grand  Jury  for  larceny.  That 
Immediately  after  the  term  of  court  In  which 
the  defendant  was  convicted  and  said  in- 
dictment was  found,  defendant  offered  to 
sell  his  property  to  Cromer  Bros.  Company, 
stating  that  he  would  have  to  leave  the 
state.  That  Immediately  thereafter  Self  fled 
the  state  to  avoid  the  consequences  of  sen- 
tence and  indictment,  and  was  absent  at  the 
time  the  warrants  of  attachment  were  is- 
sued, and  is  now  absent,  and  his  where- 
abouts is  unknown.  That  the  summons  In 
each  of  these  actions  was  returned  by  the 
constable,  Indorsed:  "Not  to  be  found  in 
Forsyth  county."  That  the  defendant's  wife 
and  children  are  now  living  in  Winston,  N. 
C,  and  have  been  living  in  said  city  all  the 
time.  That  prior  to  the  sale  the  defendant 
Self,  through  his  counsel,  demanded  his  per- 
sonal prc^erty  exemptions  out  of  the  prop- 
erty levied  on,  but  the  constable  refused  to 
allot  same,  but  sold  all  the  property,  contend- 
ing that  the  defendant  was  not  entitled  to 
personal  property  exemptions,  but  was  a 
nonresident  of  the  state. 

The  only  question  presented  by  the  as- 
signments of  error  relates  to  the  status  of 
the  defendant:  Upon  the  facts  agreed,  is 
he,  within  the  spirit  and  meaning  of  the  Con- 
stitution, a  resident  of  this  state?  Is  he  en- 
titled to  have  his  personal  property  exemp- 
tions set  apart  In  the  fund  from  the  sale  of 
the  goods?  The  counsel  for  the  plaintiffs 
contends  that  the  question  presented  has 
been  heretofore  decided  adversely  to  the 
plaintiffs  in  the  case  of  Chltty  y.  Chitty,  118 
N.  a  647,  24  S.  E.  517,  32  L.  R.  A.  394.  It 
is  true  in  that  case  a  question  somewhat 
similar  was  considered  by  the  court,  but  the 
court  was  divided,  and  the  views  of  the  dis- 
senting Justice  are  set  forth  strongly  and 


with  much  weight  of  authority.  But  we  are 
not  called  upon  to  determine  how  madi 
weight  we  will  give  the  case  as  a  precedent 
In  determining  this,  for  the  facts  are  es- 
sentially different  In  the  Chitty  Case,  it  Is 
found  as  a  fact:  That  the  plaintiff,  who 
claimed  bis  homestead,  temporarily  absented 
himself  to  avoid  service  of  a  warrant,  "with 
the  Intention  of  retomtng  as  soon  as  the 
case  against  him  should  l>e  thrown  out  of 
court";  "that  the  plaintiff  sjpent  his  time  in 
visiting  relatives  In  various  states  intending 
to  return,"  etc.  Thus  we  see  that  in  the 
Chitty  Case  a  most  Important  fact  is  found 
In  the  claimant's  favor,  and  that  is  the  ani- 
mus revertendi.  "A  man  retains  his  domicile 
if  he  leaves  It  anlmo  revertendi."  4  Blade- 
stone,  225;  2  Russell  on  Crimes,  18;  Case 
of  Miner's  Elstate,  3  Rawle  (Pa.)  312,  24  Am. 
Dec.  345.  In  this  case  there  is  not  only  no 
such  finding,  but  the  facts  fully  Justify  the 
conclusion  that  the  defendant  fled  the  state 
with  no  intention  to  return  and  serve  the 
sentence  which  the  law  has  Imposed  on  him. 
There  is  no  finding  that  he  is  temporarily 
absent  visiting  relatives,  but,  on  the  contra- 
ry. It  is  admitted  that  his  whereabouts  is 
unknown.  Assuming  that  he  may  be  tech- 
nically a  citizen  of  the  state,  he  is  not  a 
resident  within  the  meaning  of  article  10, 
{  1,  of  the  Constitution,  and  only  a  resident 
can  dalm  the  benefit  of  our  exemption  laws. 
The  defendant  is  not  temporarily  absent  to 
avoid  service  of  process.  From  the  time  of 
his  escape,  after  sentence  pronounced  con- 
demning Mm  to  an  ignominious  punishment 
he  has  been  a  fugitive  from  Justice,  for  that 
alone  can  save  him  from  the  vengeance  of  the 
law.  The  motive  that  led  to  his  flight  will  in- 
duce him  to  continue  his  residence  b^ond 
the  confines  of  the  state  indefinitely,  for  in 
no  other  way  can  he  avoid  the  punishment  due 
to  his  crime.  He  has  left  the  state  to  escape 
the  consequences  ot  his  crime  and  stands  in 
an '  attitude  of  defiance  to  her  power.  It  is 
not  for  such  that  our  benevolent  ezemptl<m 
laws  were  made.  The  fact  that  his  family  may 
continue  to  reside  within  the  state,  and  that 
his  domicile  may  be  technically  here  until 
he  acquires  another  elsewhere,  is  not  enough, 
under  the  circumstances,  to  raider  him  a 
resident  of  this  state,  for  a  person  may  have 
his  domicile  in  this  state  and  t>e  at  the  same 
time  a  resident  of  another.  In  re  Thomp- 
son, 1  Wend.  (N.  Y.)  43;  Frost  v.  Brisbhi, 
19  Wend.  (N.  Y.)  11,  32  Am.  Dec.  423;  Hag- 
gart  V.  Morgan,  1  Seld.  (N.  1.)  423.  The 
Identical  question  presented  on  this  appeal 
was  decided  by  the  Supreme  Court  of  New 
York  In  Mayor  r.  Genet  4  Hun,  487,  and  Id., 
63  N.  Y.  646,  In  an  opinion  which  fully  sus- 
tains the  view  we  take.  There  are  a  num- 
ber of  authorities  cited  tn  the  dissenting 
opinion  of  Clark,  J.,  in  the  Chitty  Case, 
which  fully  accord  with  our  Jadgment  in 
this. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 
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BfYATT  T.  MTATT. 

(Snpreme  Court  Vt  North  Carolina.     Not.  19, 
1908.) 

1.  WiTNKSBIS     (I     267*)— CB088-BXAHINATI0R 

OT  Onb'b  Owh  WrrNKSS— DiacBEnon. 
Witneaa  bavinx  testifi^  on  direct  that  be 
did  not  know  tbe  mental  condition  of  another, 
subsequent  questions  on  direct  as  to  whether 
Bach  person  was  sane  could  be  excluded  in  the 
trial  coort'a  discretion,  as  an  effort  to  croaa- 
examlne  one's  own  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  267.*] 

2.  EVIDENCK  (f  474*)— NONEZPEBT  Testiiiont 

— Sawitt. 

While  nonezi>ert  opinions  as  to  one's  sanity 
may  be  received,  they  mast  be  dednced  from 
personal  observation,  and  not  from  ciicum- 
stances  detailed  by  otjiers ;  and,  witness  havine 
stated  that  he  did  not  know  the  condition  ot 
another's  mind,  subeequent  qnMtions  calling 
for  witness'  opinion  as  to  whether  such  person 
was  sane  were  properly  .excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  IMg.  •  2196;   Dec.  pig.  S  474.*] 

3.  Canceixatioit  or  Instbuments  (|  61*)— 
"Urdus  liarLUKNCB" — ^Ihbtbuotiorb. 

In  an  action  to  avoid  a  deed  for  undue 
influence  in  its  procurement,  an  instruction 
that  "nndue  influence"  is  a  fraudulent  in- 
fluence, controlling  the  mind  of  him  operated 
upon,  by  wUch  the  will  is  perverted  from  its 
free  exercise,  and  submitting  as  issues  whether 
defendant  possessed  undue  inflnence  over  gran- 
tor, and,  if  so,  whether  he  fraudulently  used  it 
to  procure  the  deed,  and  whether  he  exerted  a 
fraudulent  influence  over  grantor  sufficient  to 
destroy  free  agency,  etc.,  was  not  objectionable 
as  laying  too  much  stress  on  the  element  of 
fraud  as  part  of  the  definition  of  undue  in- 
fluence. 

[Ed.  Note.— For  other  cases,  se«  Cancellation 
of  Instruments,  Dec.  Dig.  i  51.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  716ft-7172,  7823,  7824.] 

4.  Deeds   rt    72*)— Exkoctioh— "Dhdub   Ih- 
ixttence''- EunCEITT. 

To  constitute  "undue  influence,"  it  is  nn- 
necessary  tliat  moral  turpitude  or  improper  mo- 
tive should  exist,  and  if  one,  from  the  best  of 
motives,  having  obtained  a  dominant  influence 
over  a  grantor's  mind,  induces  him  to  ex- 
ecute a  deed  or  other  instrument  materially  af- 
fecting his  righttL  which  he  would  not  nave 
otlierwise  executed,  so  ezercisinK  the  inflnenoe 
obtained  that  the  grantor's  will  is  effaced  or 
supplanted,  tbe  instrument  is  fraudulent. 

.I<d.  Note.— For  other  cases,  see  Deeds,  Cent 

g.  I  190;   Dec.  Dig.  J  72.*] 

5.  New  Tbiai.  ({  104*)— Newlt  Dibcotkbed 
evidehcb— cmntxativi  evidkhok. 

Cumulative  newly  discovered  evidence  is 
no  ground  for  new  trial. 

[Ed.  Note.— For  other  cases,  see'  New  Trial, 
Cent  Dig.  SI  218-220,  228;   Dec.  Dig.  f  104.*] 

Appeal  from  Saperlor  Court,  Wake  Conn- 
tj;  Biggs,  Judge. 

Action  by  Nannie  3.  Myatt  against  W.  A. 
Hyatt  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

On  tlie  trial  it  was  stiown,  among  other 
tilings,  that  on  November  10,  1906,  Alfred 
R.  Myatt,  husband  of  feme  plaintiff,  exe- 
cuted and  delivered  to  liis  brother,  W.  A. 
Myatt,  a  deed  for  a  certain  tract  of  land,  ly- 


dI. 


ing  In  Wake  county,  for  tbe  sum  of  $1,- 
000,  which  had  been  paid,  and  said  deed 
was  duly  acknowledged  and  filed  for  regis- 
tration on  the  day  of  its  execution;  that 
prior  to  that  time,  to  vrlt,  on  August  21, 1906, 
said  Alfred  R.  Myatt  bad  executed  a  deed  for 
the  same  tract  of  land  to  his  wife,  tbe  feme 
plaintiff,  acknowledged  the  day  of  its  exe- 
cution before  Chas.  Adams,  Esq.,  a  Justice 
of  the  peace  of  Wake  county,  and  registered 
February  20,  1907.  Plaintiff  complained  and 
alleged  that  the  deed  to  defendant  had  been 
procured  by  fraud  and  undue  influence  on 
the  part  of  defendant,  and  Issues  were  sub- 
mitted and  responded  to  by  the  Jury  as  fol- 
lows: "(1)  Was  the  deed  of  November  10, 
1006,  from  Alfred  R.  Myatt  to  the  defendant, 
W.  A.  Myatt,  obtained  through  undue  in- 
fluence by  tbe  defendant,  W.  A.  Myatt?  An- 
swer. No.  (2)  Was  tbe  deed  of  November 
10,  1906,  from  Alfred  R.  Myatt  to  the  defend- 
ant, W.  A.  Myatt,  obtained  through  fraud 
by  the  defendant,  W.  A.  Myatt?  Answer. 
No."  There  was  Judgment  on  tbe  verdict  for 
the  defendant,  and  plaintiff  excepted  and 
appealed.  Motion  was  further  made  in  the 
court  for  a  new  trial  on  account  of  newly 
discovered  evidence. 

B.  C.  Beckwith,  for  appellant  Walter 
Clark,  3t.,  and  Holding  &  Bunn,  for  appellee. 

HOKE,  J.  We  have  given  this  cause  and 
the  exceptions  made  by  appellant — ail  of 
them — ^fuU  and  careful  consideration,  and  are 
of  opinion  that  there  has  been  no  error  com- 
mitted in  the  trial,  certainly  none  that  could 
give  the  plaintiff  any  Just  ground  of  com- 
plaint ;  nor  do  we  find,  in  the  record  or  case 
on  appeal,  testimony  that  would  Justify  a 
verdict  either  of  Incapacity  In  grantor,  or 
of  fraud  or  tmdue  influence,  on  the  part  of 
the  grantee,  as  to  the  deed  in  question.  True 
there  is  evidence  tending  to  show  that  the 
grantor,  Alfred  R.  Myatt,  was  not  a  provi- 
dent or  a  very  industrious  man ;  that  be  bad 
tbe  drinking  habit,  and  was  at  times  inca- 
pable of  attending  properly  to  his  business,  but 
this  last  was  not  at  all  bis  usual  condition. 
On  the  contrary,  he  could,  and  did  as  a  rule, 
manage  bis  own  affairs,  made  contracts,  exe- 
cuted deeds,  including  that  to  feme  plaintiff 
herself,  and  under  which  she  claims,  and 
transacted  business  generally  on  the  part  of 
himself  and  his  wife  right  up  to  the  trans- 
action involved  in  the  litigation.  Further, 
the  great  weight  of  the  testimony  Is  to  the 
effect  that  said  Alfred  R.  Myatt  was  sober 
and  clothed  in  his  right  mind  at  the  time  he 
executed  the  deed  In  question;  and  there  is 
very  little,  If  any,  evidence  that  defendant 
had  especial  influence  over  him,  and  none 
at  all  that  he  exercised,  or  endeavored  to 
exercise,  it  on  this  occasion. 

An  exception  especially  urged  for  error 
was  to  tbe  refusal  of  tbe  court  to  allow  tbe 
plaintiff  to  ask  a  question  ot  one  of  taer  own 
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witnesses,  W.  B.  Temple,  not  an  e^ert,  in 
reference  to  the  mental  condition  of  Alfred 
R.  Myatt  during  the  period  of  three  or  four 
weeks  joat  prior  to  the  execution  of  the  deed, 
as  follows:  "In  your  opinion  was  Alfred 
R.  Myatt  at  that  time  a  fully  responsible 
man,  a  sane  man?  (Defendant  objected;  sus- 
tained, and  plaintifr  excepted.)"  Another 
question  of  this  witness  as  to  same  period 
was  also  disallowed:  "Q.  Was  his  mind  un- 
balanced?"— the  court  stating  that  he  de- 
clined to  allow  the  question  in  the  exercise 
of  his  discretion.  There  is  no  allegation  in 
the  complaint,  as  a  distinct  and  independent 
ground  of  relief,  that  Alfred  R.  Myatt  did 
not  have  mental  capacity  to  make  this  deed ; 
but,  if  it  be  conceded  that  his  mental  con- 
dition, during  the  period  in  question,  was 
relevant,  in  so  far  as  it  tended  to  show  that 
he  was  more  susceptible  to  undue  influence 
at  the  time,  this  witness  had  Just  made  an- 
swer to  a  question  addressed  to  the  same 
period,  as  follows:  "Q.  What  was  the  con- 
dition of  his  mind?  A.  I  cannot  say  as  to  his 
mind."  And  the  court  might  very  well  con- 
clude that,  the  witness  having  Just  made  an- 
swer that  he  could  not  say  as  to  his  mind, 
the  subsequent  questions  were  to  some  ex- 
tent an  effort  on  the  part  of  plaintiff  to  cross- 
examine  her  own  witness,  and  in  that 
way  subject  to  be  rightfully  disallowed  in  the 
exercise  of  his  honor's  discretion;  or  the 
question  could  have  been  held  Incompetent 
on  the  ground  that,  the  witness  having  Just 
stated  that  he  could  not  say  as  to  the  con- 
dition of  the  grantor's  mind  during  the  pe- 
riod referred  to,  an  answer  to  the  subsequent 
questions  could  only  have  been  a  conclusion 
or  Inference  of  the  witness,  adopted  from 
hearsay  or  the  opinion  of  others,  and,  while 
it  Is  held  with  us  that  opinion  evidence,  in 
strictness  nonexpert,  may  be  received  as  to 
the  condition  of  a  person's  mind,  when  rele- 
vant to  the  inquirer,  such  opinion  must  come 
from  the  association  .  or  personal  observa- 
tion of  such  a  witness,  and  not  proceed  from 
facts  and  circumstances  detailed  to  him  by 
others.  McRae  v.  Malloy,  93  N.  C.  154; 
Claty  V.  Clary,  24  N.  C.  7a 

Plaintiff  further  Insists  there  was  error 
in  the  portion  of  his  honor's  charge,  in 
regard  to  the  question  of  undue  Influence, 
which  was,  in  part,  as  follows:  "Undue  In- 
fluence Is  a  fraudulent  influence,  overruling 
or  controlling  the  mind  of  the  person  operat- 
ed upon,  the  fraudulent  influence  by  which 
the  will  of  the  maker — that  is,  in  this  case, 
the  will  of  Alfred  R.  Myatt — Is  perverted 
from  its  free  exercise,  and  there  is  sustain- 
ed injury,  and  the  will  of  the  Influencing 
party  substituted  for  it.  Did  the  defendant, 
W.  A.  Myatt,  possess  over  Alfred  R.  Myatt, 
his  brother,  an  undue  Influence  as  defined 
by  the  court?  And,  if  so,  did  he  make  a 
fraudulent  use  of  it,  and  thereby  procure 
the  deed  of  November  10,  1906?     Did  the 


defendant  possess  and  exert  a  fraudulent 
influence  over  Alfred  R.  Myatt  suflldent  to 
destroy  or  pervert  free  agency  in  him,  bo 
that  the  act  of  executing  the  deed  was  the 
result  of  the_  domination  of  the  mind  of  the 
defendant  rather  than  the  expression  of  the 
will  and  mind  of  Alfred  R.  Myattr — the 
objection  being  that  too  much  stress  is  elven 
to  the  element  of  fraud  as  a  part  of  the  def- 
inition. But  the  diarge  is  in  substantial 
accord  with  our  decisions  on  this  subject. 
In  re  Abee's  Will,  146  N.  C.  273^  58  S.  E. 
700;  Wright  v.  Howe,  62  N.  C.  412;  Mar- 
shall V.  Flinn,  49  N.  C.  199.  It  is  true  that, 
to  constitute  undue  influence,  it  is  not  nec- 
essarily required  that  there  should  exist 
moral  turpitude,  or  even  an  Improper  motive ; 
but,  if  a  person  from  the  best  of  motives, 
having  obtained  a  dominant  Influence  over 
the  mind  of  a  grantor,  thereby  Induces  him 
to  execute  a  deed,  or  other  Instrument  ma- 
terially affecting  his  rights,  which  he  would 
not  have  made  otherwise,  exercising  the  In- 
fluence obtained  to  such  an  extent  that  the 
mind  and  will  of  the  grantor  is  effaced  or 
supplanted  In  the  transaction,  so  that  the 
instrument,  while  professing  to  be  the  act 
and  deed  of  the  grantor,  in  fact  and  truth 
only  expresses  the  mind  and  will  of  the  third 
person,  the  actor  who  procured  the  result, 
such  an  instrument  so  obtained  is  not  im- 
properly termed  "fraudulent"  Accordingly 
it  is  held,  in  Marshall  v.  Flinn,  supra,  "that 
the  Influence  which  destroys  the  validity 
of  a  will  is  a  fraudulent  Influence,  control- 
ling the  mind  of  the  testator  so  as  to  Induce 
him  to  make  a  will  which  he  would  not 
otherwise  have  made."  And  all  of  our  de- 
cisions as  stated,  are  to  like  effect,  and  up- 
hold the  definition  given  by  the  court  In  the 
present  case. 

The  motion  for  new  trial  for  newly  dis- 
covered testimony  must  be  also  overruled. 
The  evidence  suggested  In  the  affidavits  is 
at  best  only  cumulative,  and  under  our 
decisions  is  entirely  insufficient  to  Justify 
favorable  .consideration  on  the  part  of  the 
court  Gay  v.  Mitchell,  146  N.  C.  509,  60  S. 
E.  426,  and  authorities  there  cited. 

There  is  no  error  in  the  record  to  plaln- 
tifTs  prejudice,  and  the  Judgment  below  is 
affirmed. 

No  error. 


BEESON  V.  SMITH. 

(Supreme  Court  of  North  Carolina.    Nov.  19, 
1908.) 

L  Insane  Persons  (§  60*)  —  Cohtbactb  and 
Deeds— VALiomr. 

Insane  persons'  deeds  and  contracts  are  void- 
able, and  not  void,  especiallv  when  there  has 
been  no  adjudication  of  insanity. 

[Ed.  Note.— For  other  caaes,  see  Insane  Per- 
sons, Cent  Dig.  I  93;  Dec.  Dig.  {  60.*] 
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BEESOK  V.  SMITH. 


a.  Debds  a  72*)— ESxBODTioii— Undue  influ- 
ence. 

Deeds  procured  by  undue  influence  or  fraud 

in  tlie  treaty  or  bargain  are  voidable,  and  not 

void. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 

Dig.  I  190;  Dec.  Dig.  I  72»] 

S.  Cahckllation  or  iNSTBuiniNTa  (|  67*) — 

DEEDa— UwDUK  iNixuENCB— Relief. 

In  an  action  to  cancel  a  deed  procured 
tlirough  fraud  or  undue  inSuence,  a  court  mur 
aet  it  aside  altooetlier,  or  only  sub  modo,  and  ad- 
minister the  relief  required  by  justice. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  115;  Dec.  Dig.  | 
37.*] 
4.  Cawceixation  of  Inbtbukents  (|  31*) — 

Deeos  —  Undue  Influence  —  Effect  oh 

Thikd  Pebsons. 

If  deeds  were  procured  by  fraud  or  undue 
Influence  of  one  acting  as  defendant  grantee's 
agent,  or  if  defendant  bought  with  knowledge  of 
the  fraud  or  undue  influence,  or  knew  facts  suf- 
ficient to  put  a  man  of  average  business  pru- 
dence on  inquiry  leading  to  such  knowledge,  the 
grantor  is  entitled  to  relief  against  defendant 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  g  31.*] 

Appeal  from  Superior  Ooort,  Randolph 
County;   Webb,  Judge. 

Action  by  Sophia  Beeeon  against  Daniel 
Smith.  From  a  judgment  for  defendant, 
plaintiff  appealB.    Mew  trial  ordered. 

The  deed  from  plaintiff  to  defendant  who 
was  brother  to  plaintiff,  conveyed  to  defend- 
ant the  plaintiffs  land,  recited  a  valuable 
consideration  of  $10,  and  contained  a  stipu- 
lation. In  effect,  that,  during  the  life  of  the 
grantor,  the  land  conveyed  was  to  l>e  occu- 
pied by  the  grantee  and  bla  heirs  as  tenants, 
paying  to  the  grantor  one-third  of  the  crop 
as  rent,  etc.;  and  the  contract  was  to  the 
effect  that  the  defendant  Daniel  Smith,  was 
to  look  after  the  personal  Interests  of  Sophia 
Beeson,  and  see  that  she  was  taken  care  of 
during  her  life  and  provide  her  a  suitable 
burial  on  her  deatb,  and  that  for  this  serv- 
ice the  defendant  was  to  have  and  own 
all  the  "personal  property  and  belongings" 
of  said  plaintiff  which  she  should  have  at 
her  death,  etc.  There  was  evidence  on  the 
part  of  plaintiff  tending  to  show  mental  in- 
capacity in  the  grantor  at  the  time  of  the 
execution  of  these  Instruments,  and  that  the 
same  were  procured  by  fraud  and  undue  in- 
fluence on  the  part  of  defendant  and  of  one 
Dave  Ferree,  who  had  married  a  niece  of 
plaintiff  and  defendant,  and  had  for  some 
time  previous  lived  on  plaintiff's  land.  Is- 
sues were  submitted  and  responded  to  by  the 
Jury,  as  follows:  "(1)  Did  the  plaintiff  have 
sufllclent  mental  capacity  to  make  and  ex- 
ecute the  deed  and  contract  set  out  In  the 
complaint  on  the  25th  of  January,  19057 
Answer.  Tes.  (2)  Was  the  deed  and  con- 
tract described  In  the  complaint  obtained  by 
fraud  and  imdue  influence?  Answer.  No. 
(3)  Was  the  plaintiff  iAdnced  to  execute  said 
deed  and  contract  by  false  and  fraudulent 
representations  of  the  defendant,  or  by  any 


one  tor  him?  Answer.  No."  Among  other 
things,  and  on  the  second  and  third  issue, 
the  court  charged  the  Jury  as  follows:  "If 
the  Jury  should  find,  to  their  satisfaction, 
from  the  evidence  that  David  Ferree  or  any 
other  person  exerted  an  undue  Influence  over 
the  plaintiff,  or  perpetrated  a  fraud  upon 
her,  or  made  false  representation  to  her.  In 
order  to  get  her  to  sign  the  deed  and  con- 
tract in  controversy,  this  would  not  be  suf- 
ficient ground  for  answering  the  second  and 
third  Issues  'Yes,'  tmless  the  plaintiff  has 
proven  to  your  satisfaction  that  the  same 
was  procured  to  be  done  by  the  defendant  or 
that  he  was  a  party  to  It"  The  plaintiff 
excepted.  There  was  Judgment  on  the  ver- 
dict for  defendant,  and  the  plaintiff  except- 
ed and  appealed. 

Morehead  &  Sapp,  for  appellant  Ham- 
mer &  Spence,  for  appellee. 

HOEB,  J.  (after  stating  the  facts  as  above). 
The  authorities  of  this  state  are  to  the  ef- 
fect that  the  deeds  and  contracts  of  Insane 
persons,  certainly  when  there  is.  no  formal 
adjudication  of  their  insanity  In  force  at  the 
time,  are  voidable,  and  not  necessarily  void ; 
and  the  same  is  true  of  deeds  procured  by 
undue  Influence,  or  fraud  in  the  treaty  or 
bargain.  In  actions  brought  for  the  purpose 
courts  on  eetablished  principles  of  equity 
may  set  them  aside  altogether, .  or  only  aub 
modo,  and  admilnlster  the  relief  that  right 
and  justice  may  require.  In  the  case  of  In- 
sane persons,  and  the  relief  to  be  afforded, 
under  certain  conditions,  an  instructive  case 
will  be  found  in  Sprinkle  ▼.  Wellborn,  140 
N.  C.  163,  62  S.  E.  666,  3  L.  R.  A.  (N.  S.) 
174,  111  Am.  St  R^.  827,  and  other  de- 
cisions in  this  state  are  in  accord  with 
that  well-considered  opinion.  Chamblee  v. 
Broughton,  i20  N.  O.  170,  27  8.  E.  Ill; 
Odom  V.  Rlddlck,  104  N.  C  616,  10  S.  E.  609, 
7  L.  R.  A  118,  17  Am.  St  Rep.  686;  Rig- 
gan  V.  Oreen,  80  N.  C.  237,  30  Am.  Rep.  77 ; 
Carr  v.  Hoiliday,  21  N.  C.  344.  In  the  case 
of  deeds  procured  by  fraud  in  the  treaty,  or 
undue  influence,  which  is  held  to  partake 
of  the  nature  of  fraud,  Myatt  v.  Myatt  (at 
the  present  term),  62  S.  E.  887.  Gourte  are 
more  disposed  to  set  the  Instruments  aside, 
but,  even  In  these  cases,  such  a  decree  is 
not  always  or  necessarily  required,  and  such 
relief  will  be  given  as  the  merits  of  the  case 
may  require.  And  this  appropriate  relief 
will  be  afforded,  not  only  against  the  princi- 
pal, where  be  is  grantee  in  the  deed,  but 
also  against  persons  who  were  or  have  be- 
come beneficiaries  of  the  fraud,  when  they 
are  volunteers  or  purchasers  with  notice, 
or  when  the  deeds  have  been  procured  by 
the  fraud  or  undue  Influence  of  one  who  la 
acting  in  the  transaction  as  agent  of  gran- 
tee. Squires  v.  Rigga,  4  N.  C.  253, 6  Am.  Dec. 
564;   Derr  v.  Dellinger,  75  N.  C.  300;   Har- 
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rls  T.  Delamar,  38  N.  C.  219;  Hngnenin  t. 
Baseley,  14  Vea.  273;  Corbett  t.  Clute,  187 
N.  O.  646,  50  S.  E.  216;  Black  t.  Bayleea, 
86  N.  C.  527.  In  Hngnenln'a  Case,  supra, 
in  entering  a  decree  setting  aside  a  deed  un- 
der which  third  parties,  to  wit  the  wife  and 
children  of  the  defendant,  as  rolunteers, 
had  acquired  an  Interest,  the  chancellor  said: 
"With  regard  to  the  Interests  of  the  wife  and 
children  of  the  defendant,  there  was  no  per- 
sonal Interference  upon  their  part  In  the 
transactions  that  have  produced  this  suit 
If,  therefore,  their  estates  are  to  be  taken 
from  them,  that  relief  must  be  given  with 
reference  to  the  conduct  of  other  persons; 
and  I  should  regret  that  any  doubt  could  be 
entertained  whether  it  Is  not  competent  to 
a  court  of  equity  to  take  away  from  third 
persons  the  benefits  which  they  have  deriv- 
ed from  the  frand,  imposition,  or  midue  In- 
fluence of  others."  And  In  the  same  opin- 
ion be  quotes  with  approval  the  words  of 
Chief  Justice  Wilmot,  in  a  similar  case,  as 
follows:  "There  Is  no  pretense  that  Green's 
brother  or  ^lils  wife  was  party  to  any  Im- 
position, or' had  any  due  or  undue  Influence 
over  the  plaintiff;  but  does  It  follow  from 
thence  that  they  must  keep  the  money?  No; 
whoever  receives  It  must  take  It  tainted  and 
Infected  with  the  undue  influence  and  im- 
position of  the  person  procuring  the  gift 
His  partitioning  and  cantoning  It  out  amongst 
his  relations  and  friends  will  not  purify  the 
gift,  and  protect  It  against  the  equity  of  the 
person  imposed  upon.  Let  the  hand  receiv- 
ing it  be  ever  so  chaste,  yet  if  it  comes 
through  a  polluted  channel,  the  obligation 
of  resUtutlon  will  foUow  It"  And  like  de- 
cision was  made  In  our  own  court  (Harris 
V.  Delamar,  supra),  in  which  It  was  held: 
"That  an  Instrument  obtained  by  fraud  and 
imposition  on  the  part  of  a  father.  In  be- 
half of  his  infant  children,  must  be  set  aside 
In  equity."  And  In  Corbett  v.  Clute,  137  N.  C, 
at  page  551,  50  S.  E.  217,  being  a  case  where 
an  Instrument  had  been  procured  by  the 
misconduct  of  an  agent,  the  court  said:  "It 
will  not  be  contended  that  the  plaintiff  is 
not  bound  by  the  statements  of  his  agent 
He  is  here  now,  asserting  his  claims  under 
the  note  and  mortgage  obtained  for  him  by 
this  transaction,  and  If  he  claims  the  bene- 
fits, he  must  accept  the  responsibility" — 
citing  Harris  v.  Delamar  and  Black  v.  Bay- 
lees,  supra. 

The  correct  application  of  these  princi- 
ples wUl  show  that  there  was  error  In  the 
portion  of  his  honor's  charge  excepted  to 
by  plaintiff,  and  that  he  should  not  have 
restricted  the  defendant's  liability  by  direct- 
ing the  Jury,  In  effect,  "that  they  could  not 
render  a  verdict  for  plaintiff  on  the  second 
and  third  Issues,  unless  it  was  established 
by  proper  proof  that  the  execution  of  the 
instruments  in  question  had  been  procured 


by  the  fraud  or  undue  influence  of  the  de- 
fendant, or  that  said  defendant  was  a  par- 
ty to  it"  For,  as  indicated  In  these  deci- 
sions, if  these  Instruments  were  procured  by 
the  fraud  or  undue  influence  of  one  acting 
as  agent  of  the  defendant,  the  grantee  in  the 
deed,  or  if  the  defendant  was  a  volunteer, 
or  bought  with  notice  of  the  wrong  done  the 
plaintiff,  if  such  wrong  was  done,  or  of  facts 
sufficient  to  put  a  man  of  average  business 
prudence  on  inquiry  that  would  lead  to 
knowledge,  in  either  event,  the  plaintiff  would 
be  entitled  to  adequate  and  proper  relief. 

We  are  of  opinion  that  there  was  error 
committed  to  plaintlfiTs  prejudice,  and  that 
there  should  be  a  new  trial  on  all  the  Is- 
sues.    It  is  so  ordered. 

Mew  triaL 


RUSHING  T.  SEABOARD  AIR  LINE} 
RT.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  18, 
1908.) 

1.  Damages    n    178*)— Pkbsohai,    Irjttbt— 
DufimsHKD  Babnino  CAPAcrrr— Evidkhce. 

To  establish  decreased  earning  capacity, 
plaintiff  conld  show  what  wages  he  received  be- 
fore injury  and  at  the  time  of  trial. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |  490;    Dec.  Dig.  {  173.»J 

2.  Mastes    and    Sxbvant    ({    274*)— Injubt 

TO    ElIPIiOTfe— CONTBIBUTOBT    NSGLIQENCE — 

Evidence. 

To  negative  contributory  negligence,  an 
emplove  could  testify  that  he  did  not  cause  the 
fall  01  a  timber  which  caused  his  injury  while 
he  was  helping  to  carry  it 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  940;    Dec.  Dig.  {  274.*] 

3.  Master  and  Servant  ({  284*)— Ihjubt  to 
Employ^— JuBT  Question. 

Under  the  evidence,  in  ah  action  for  injuty 
to  a  railway  employe,  caused  by  a  timber  falling 
while  being  carried,  a  nonsiut  held  proi>erly 
denied. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1000-1132;  Dec  Dig. 
{  284.*] 

4.  BVIDENOB     (I     263*)— PtltADIHOS— PaBT     op 

Pabaobaph. 

Part  of  a  paragraph  of  the  complaint  was 
properly  excluded,  where  the  paragraph  was 
so  constructed  that  the  part  not  offered  in  evi- 
dence was  necessary  to  explain  that  offered. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  g  1026 ;   Dec.  Dig.  t  263.*] 

5.  Mabteb  and  Servant  (i  295*)— InjtTBT  to 
£^plot£— Instbuctiorb. 

An  instruction,  in  a  personal  injury  ac- 
tion, that  defendant  railway  compcuiy  was 
bound  to  furnish  plaintiff  employ^  with  safe 
and  suitable  tools  with  which  to  do  his  work, 
and  that  irfaintifl  would  not  be  held  to  have 
assumed  the  risk  of  a  dangerous  work  unless 
the  act  was  obviously  so  dangerous  that  in  care- 
ful performance  the  inherent  probabilities  of  in- 
jury were  greater  than  those  of  safety,  was 
not  subject  to  complaint  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  1168-1176;  Dec.  Dig. 
S  29o.*l 
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6.  Masteb  and  Skbvart  (1 107*)— Apfliarcbs 
—Duty  to  Provide. 

If,  when  a  railway  employe  was  inlnred  by 
the  fail  ot  a  timber  which  he  waa  helplog  to 
earn,  lug  hooks  were  commonly  used  by  rail- 
roads in  such  work,  the  company  was  bound  to 
furnish  them;  and,  if  the  timber  was  of  such 
character  as  to  lead  an  ordinarily  prudent  man 
to  see  it  was  safer  to  use  lug  hooks  than  his 
hands,  the  company's  failure  to  provide  them 
was  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  178,  179,  109-202,  212; 
Dec  Dig.  I  107.*] 

7.  Mabteb  and  Servant  (|  177*)— Injubt  to 
EiMPLOTfi— Fellow  Sebvants— Neoligenoe. 

If,  while  helping  to  carry  a  timber,  an 
employ^  stumbled  and  fell,  and  while  down 
his  fellow  servants  negligently  dropped  their 
end  of  the  timber,  and  such  negligence  proxi- 
mately caused  the  injury,  defendant  was  neg- 
ligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  SS^TOec.  Dig.  |  177.»] 

&  Appeal  and  Ebbob  (|  1078*)— Exoextionb 

Abandoned— Bbiefs. 

Under  Sup.  Ct.  Rule  34  (27  S.  E.  ix),  ex- 
ceptions not  brought  forward  in  appellant's 
brief  are  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4256-^261;  Dec.  Dig.  f 
1078.*] 

9.  Evidence  (|  574*)— Opinion  o*  Expebt— 
Conclusiveness— Febsonal    Injuby— Peb- 

MANENOY. 

There  being  evidence  that  a  personal  in- 
jnry  was  permanent,  it  was  Improper  to  take 
as  conclnnve  a  doctor's  opinion  to  the  con- 
trary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2400;   Dec  Dig.  {  574.*] 

10.  Dakaoks  ({  26*)— Febsonal  Injuby— Pbx- 
smcPTioNS. 

A  personal  injury  is  not  presumed  to  have 
ended  at  the  time  of  suit  therefor. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  f  26.*] 

11.  Damages    (8    26*)— Pbbsonal     Injuby- 
Oboundb— PSOSPECnVK  Dahaoks. 

One  negligently  injured  can  recover  for  re- 
sulting prospective  loss  as  well  as  that  which 
Is  past. 

[Eid.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  fi  09,  236;  Dec  Dig.  {  26.*] 

12.  Daxaoes     (I    95*)— Pebsonal    Injuby— 
Gboundb  in  General. 

Damages  for  negligent  personal  injury  in- 
clude actual  expense  for  nursing,  medical  serv- 
ices, also  loss  of  time  and  earning  capacity,  and 
mental  and  physical  suffering. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  {{  222-229;    Dec  Dig.  {  95.*] 

13.  Appeal  and  ESbbob  (|  1178*)— New  Tbial 
— Restriction  to  PabticulaB'  Issue— Pbo- 

PBIBTY. 

It  is  in  the  Supreme  Court's  discretion  to 
restrict  a  new  trial  to  the  issne,  or  issues,  af- 
fected bv  error,  where  the  issues  are  distinct; 
and,  plaintiff  having  been  prejudiced  by  an  in- 
struction on  the  measure  of  his  damages,  on 
his  appeal  from  a  verdict  in  his  favor  a  new 
trial  will  be  restricted  to  the  issue  as  to  dam- 
ages, especially  where  on  defendant's  appeal 
no  errors  are  found  as  to  the  other  issues. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4614;   Dec.  Dig.  f  1178.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty ;   E.  B.  Jones,  Judge. 

Personal  injury  action  by  Noah  Rushing, 


by  next  friend,  against  the  Seaboard  Atr 
Line  RaUway  Company.  From  the  Judg- 
ment, both  parties  appeal.  Affirmed  aa  to  de- 
fendant's appeal,  and  new  trial  on  a  certain 
laane  as  to  plalntltTa  appeal. 

Robinson  &  Caudle,  for  plaintiff.  3.  D. 
Shaw  and  Day  &  Allen,  for  defendant 

Defendant's  Appeal. 

CLARK,  C.  3.  Action  of  damages  for  in- 
juries caused  by  defendant's  negligence.  Un- 
der orders  of  the  foreman  the  plaintiff  and 
three  others  took  in  their  hands  a  stick  of 
timber,  which  was  lying  partly  submerged 
in  the  water,  and  walked  sideways  with  it, 
and,  while  trying  to  climb  up  a  five-foot  em- 
bankment, the  plaintiff  stumbled  and  fell. 
The  stick  of  timber  fell  on  hlii(i.  Injuring 
him.  Plaintiff  testified  that  the  defendant 
had  for  years  used  lug  hooka  In  such  work, 
which  grasp  a  stick  of  timber;  that  If  the 
log  hooks  had  been  used  on  this  occaslcHi,  he 
would  have  walked  forward.  Instead  of  side- 
ways, and  at  some  distance  from  the  stick 
of  timber,  and  could  hardly  hare  stumbled 
and  fallen,  and  If  he  had,  the  lug  hooks 
would  hare  held  the  timber  so  that  It  would 
not  have  fallen  on  him  at  all;  that  he  ask- 
ed the  foreman  If  they  should  use  the  lug 
hooks  with  that  log,  but  the  foreman  told 
them  not  to  do  so,  but  to  carry  the  log  in 
their  hands.  The  defendant's  exceptions  can- 
not be  sustained.  It  was  competent,  for  pur- 
pose of  showing  his  decreased  earning  ca- 
pacity, to  ask  the  plaintiff  what  wages  he 
received  before  the  injury,  and  what  be  was 
receiving  in  his  condition  at  the  time  of  trial. 
Wallace  v.  Railroad,  104  N.  C.  442,  10  S.  E. 
652.  It  was  also  competent,  to  negative 
contributory  negligence,  to  ask  him  If  he 
caused  the  stick  of  timber  to  fall  on  him- 
self. The  motion  to  nonsuit  was  properly 
denied.  The  case  was  properly  one  for  the 
Jury. 

The  defendant  having  offered  In  evidence 
part  of  paragraph  5  of  the  complaint.  It  was 
proper  to  refuse  to  admit  it,  unless  the  whole 
paragraph  was  offered.  The  paragraph  was 
not  separable  into  two,  as  In  Hedrlck  v.  Rail- 
road. 136  N.  C.  513,  48  S.  E.  830,  but  was 
so  connected  that  the  part  not  offered  in  evi- 
dence was  necessary  to  explain  that  which 
was  offered.  The  court  charged  the  Jury: 
"It  was  the  duty  of  the  defendant  railroad 
company  to  fumlah  the  plaintiff  with  safe 
and  suitable  tools  and  appliances  with  which 
to  do  the  work  required  of  him  by  the  de- 
fendant. The  plaintiff  will  not  be  held  to 
have  assumed  the  risk  in  undertaking  to  per- 
form a  dangerous  work,  unless  the  act  it- 
self was  obviously  so  dangerous  that  in  the 
careful  performance  the  Inherent  probabili- 
ties of  injury  were  greater  than  those  of 
safety."  The  defendant  could  not  complain 
of  this.  Orr  v.  Telegraph  Co.,  132  N.  0.  694, 
44  S.  B.  401. 
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'£he  coart  committed  no  error  In  charging 
tbe  Jury  as  follows  (which  was  dnly  ex- 
cited to):  "That  If  the  Jury  should  find  by 
tbe  greater  weight  of  tbe  evidence,  that  lug 
hooks  were  at  the  time  of  the  Injury  used 
by  railroads,  doing  like  work,  such  as  mov- 
ing heavy  tlml>ers,  then  It  was  the  duty  of 
tbe  defendant  to  furnish  the  foreman  with 
lug  hooks;  and  should  you  further  find,  by 
tbe  greater  weight  of  the  evidence,  that  the 
timber  which  the  plaintiff  was  handling  was 
such  timber,  because  of  weight,  length,  ground, 
and  surroundings,  such  as  would  lead  a  man 
of  ordinary  prudence  to  see  It  was  safer  to 
use  lug  hooks  than  to  use  bis  bands,  then 
failure  of  defendant  to  provide  and  have 
them  for  use  would  be  negligence,  and  should 
the  Jury  find  that  this  negligent  act  was  the 
proximate  cause  of  the  Injury,  they  should 
answer  the  first  issue  'Tes.' " 

And  the  court  also  correctly  charged  though 
excepted  to:  "If  the  Jury  should  find,  by 
the  greater  weight  of  tbe  evidence,  that  while 
the  plaintiff  was  carrying  the  log  he  stumbled 
and  fell,  and  while  down,  bis  fellow  serv- 
ants, when  tbey  could  have  prevented  the 
injury  by  holding  tbe  log,  negligently  and 
carelessly  threw  down  their  end  of  the  log, 
when  by  tbe  exercise  of  ordinary  prudence 
tbey  could  have  held  it  and  prevented  the 
Injury,  then  It  would  be  chargeable  to  tbe 
negligence  of  defendant's  employes,  and  if 
this  negligence  of  fellow  servants  was  tbe 
proximate  cause  of  the  injury,  the  Jury 
would  answer  tbe  first  Issue  'Yes.' " 

Several  of  tbe  exceptions  taken  are  aban- 
doned because  not  brought  forward  in  the 
defendant's  brief.  Rule  34  (27  S.  E.  Ix). 
Those  not  thus  abandoned,  and  not  discuss- 
ed by  us  above,  are  without  merit. 

No  error. 

Plaintiff's  Appeal. 

The  court  instructed  the  Jury:  "Whatever 
you  may  allow,  if  you  do  allow  damages,  is 
the  end  of  It  He  could  not  Sue  any  more  if 
his  pain  and  suffering  were  to  go  on.  The 
doctor  says  that  the  injury  is  not  permanent 
Tbe  presimaptlon  is  that  it  is  ended.  If  you 
allow  damages,  therefore,  you  will  not  allow 
for  any  pain  or  suffering,  or  diminished  ca- 
pacity for  labor,  beyond  the  present.  Your 
inquiry  as  to  damages  will,  not  extend  to  the 
future,  but  shall  be  limited  to  such  damages 
as  he  has  sustained  up  to  the  present  mo- 
ment" Tbe  plalntiCCs  exception  to  this  must 
be  sustained.  There  was  other  evidence  for 
tbe  plaintiff  that  bis  injury  was  permanent 
It  was  error  to  take  the  doctor's  opinion  as 
conclusive.  It  was  error  to  hold  that  there 
was  a  presumption  that  all  the  injury  was 
ended.  It  was  also  error  to  charge  that  tbe 
Inquiry  as  to  damages  could  not  extend  to  the 
future,  but  should  be  limited  to  the  damages 
sustained  up  to  the  trial.  Tbe  true  rule  is 
that  where  the  plaintiff  has  been  Injured  by 


tbe  negligent  conduct  of  tbe  defendant,  he 
is  entitled  to  recover  damages  for  past  and 
prospective  loss,  resulting  from  the  defend- 
ant's wrongful  and  negligent  act;  and  tAls 
may  embrace  indemnity  for  actual  expense  In- 
curred in  nursing,  medical  attention,  loss  of 
time,  loss  from  Inability  to  perform  mental 
or  physical  labor,  and  capacity  to  earn  mon^, 
and  for  actual  suffering  of  body  and  mind, 
which  are  the  Immediate  and  necessary  con- 
sequences of  his  Injury.  Wallace  v.  Railroad, 
104  N.  O.  442,  10  S.  B.  652;  Hansley  y.  RaU- 
road,  115  N.  C.  611,  20  S.  E.  528,  32  L.  H.  A 
543,  44  Am.  St  Rep.  474;  8  Sutherland  on 
Damages,  261  (1st  Ed.);  Bums  v.  Bailroad. 
125  N.  C.  809,  34  S.  E.  485.  These  errors  af- 
fect only  the  issue  as  to  damages,  and  in  no 
wise  relate  to  the  findings  upon  the  other  is- 
sues. In  such  cases,  the  court  in  Its  discre- 
tion, usually  grants  a  new  trial  only  upon 
the  issue  as  to  damages.  The  practice  Is  thus 
stated  In  Hall  v.  Hall,  131  N.  0.  186,  42  S. 
M,  562  (in  a  case  in  which  the  issues  were 
not  as  severable  and  distinct  as  an  Issue  as 
to  damage  usually  Is  from  the  Issues  deter- 
mining liability) :  "It  is  in  the  power  of  tbe 
superior  court  to  grant  a  new  trial  on  one  or 
more  of  several  issues,  and  to  let  tbe  verdict 
on  the  other  stand  (Benton  v.  Collins,  125  N. 
C.  80,  34  S.  E.  242,  47  L.  R.  A.  38,  and  list 
of  cases  there  cited),  but  this  is  in  the  dis- 
cretion of  tbe  court  and  not  a  right  of  tbe 
party  (Nathan  v.  Railroad,  118  N.  O.  1070. 
24  S.  E.  611),  and  It  must  'clearly  appear  that 
tbe  matter  Involved  Is  entirely  distinct  and 
separate  from  the  matters  Involved  In  the 
other  Issues,  and  that  the  new  trial  can  be 
bad  without  danger  of  complications  with 
other  matters.'"  When  such  is  the  condi- 
tion, the  almost  uniform  practice  In  this  court 
also  Is,  in  Its  discretion,  to  restrict  tbe  new 
trial  to  tbe  Issue  or  issues  affected  by  the 
error.  See  Strother  v.  Railroad,  123  N.  C. 
188,  81  S.  E.  386,  and  numerous  cases  there 
cited.  To  same  effect  Gray  v.  Little,  126  N. 
C.  385,  35  S.  E.  611 ;  Wllkle  T.  Railroad.  128 
N.  C.  114,  38  S.  E.  289,  and  many  other  cases 
since. 

This  is  especially  a  case  In  which  the  new 
trial  should  be  limited  to  the  issue  as  to  dam- 
ages, for  the  defendant  excepted  and  appeal- 
ed, and  on  examination  of  bis  exceptions  we 
found  no  error  as  to  the  other  Issues.  We 
grant  a  new  trial  on  the  only  issue  brouc^t 
uj>  for  review  by  plalntUTs  appeal. 

Partial  new  trial. 


SmTH  V.  MOORE  et  al. 

(Supreme  Court  of  North  Carolina.     Not.  19, 
1808.) 

1.  Appeai,  aitd  Ebbob  ({  1050*)— Hario^ss 

EBBOft— lUMATIiBIAI,  TiCSTlMOWT. 

In  an  action  to  set  aside  a  deed  for  fraud 
of  the  grantee,  since  deceased,  plaintifTe  testi- 
mony that,  when  she  signed  the  deed,  she  was  ia 
bed,  was  immaterial,  and  therefore  nonprejndi- 
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cial,  even  if  within  Revisal  1906,  I  1681,  aa  a 
communication  or  transaction  witli  tlie  deceaaed 
grantee. 

[EM.  Nota.— Fm  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  I  4156 ;  Dec.  Dig.  i  1050.*] 

2.  Apfxai,  ard  Ebbob  (S  1051*)— Habmuiss 
Ebbob  —  Aduibsioit  ov  Etidbnob  —  Faotb 
Othxbwisx  Shown. 

In  an  action  to  aet  aside  a  deed  for  frand 
of  tlie  grantee,  since  deceased,  plaintilTa  teati- 
mony  tliat,  when  she  signed  the  deed,  she  was  in 
bed,  eyen  if  within  Rev.  {  1631,  as  a  communi- 
cation or  transaction  with  the  deceased  grantee, 
was  clearly  nonprejudicial ;  there  l>eing  no  con- 
troversy in  regard  to  sooh  fact,  and  other  evi- 
dence thereof  not  objected  to  having  been  ad- 
mitted. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4161-4170;  Dec.  Dig.  I 
1051.<] 

3.  Afpbai.  and  Ebbob  (|  1060*)— Habkuebs 
Ebbob— Adhisbiob  or  Evidence. 

In  an  action  to  set  aside  a  deed  for  fraud, 
plaintiff,  after  testifying  in  r^ard  to  a  con- 
-versation  between  herself  and  toe  grantee,  was 
permitted  to  testify  that  she  told  him,  if  he  bad 
the  deed,  he  got  it  by  fraud.  Held  that,  while 
such  declaration  was  not  competent  aa  subatan- 
tial  evidence  to  show  that  the  grantee  procured 
the  deed  by  fraad,  ita  admission  waa  not  preju- 
dicial error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1060.*] 

4.  EviDENOB  (I  278*)— Res  Oest^. 

When  one  la  in  poaaeaslon  of  land,  his  acts 
and  declarations  qualifying  and  explaining  such 
possession  are  comi>etent  aa  part  of  the  res  ges- 
tae; that  ia,  the  fact  of  i)osseBsion. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1111 ;  Dec.  Dig.  S  273.*] 

6.  Appeal  and  Ebbob  (J  1078*)— Bbie»«— As- 
sioNUENTB  Not  Refbbbed  to  — Abardon- 

HENI. 

An  assignment  of  error  not  referred  to  in 
the  brief  is  to  t>e  regarded  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  4256-4261;  Dec.  Dig.  | 
1078.*] 

6.  Evidence  (S  581*)— Tbstimont  at  Fobmeb 

TBIAI/— Pbactice. 

Where  testimony  given  at  the  former  trial 
ia  offered  on  the  ground  of  the  sickness  of  the 
witness,  the  court  should  find  the  facts  in  regard 
to  the  physical  condition  of  the  witness,  now 
long  she  has  been  sick,  the  character  of  her  sick- 
ness, its  probable  duration,  whether  Imown  to 
the  opposite  party,  and,  if  so,  whether  it  was 
practicable  to  have  taken  her  deposition. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  581.*] 

7.  Appeal  and  Ebbob  (|  1008*)  —  Review- 
Finding  OF  Fact  —  Admissibility  of  Fob- 

MER  TESTIMONT. 

The  finding  of  fact  aa  to  the  sickness  of  a 
witness  justifying  the  admission  of  testimony 
given  at  a  former  trial  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3^5;  Dec.  Dig.  S  1008.*] 

8.  Evidence  (S  581*)— Testimony  at  Fobmeb 
Tbial— Admission— CoNniTioN  Precedent. 

The  party  offering  testimony  of  a  witness 
on  a  former  trial  must,  as  a  condition  precedent 
to  ita  admission,  show  the  nonavailability  of 
the  witness,  either  in  person  or  by  deposition, 
and  that  he  has  used  due  diligence  in  endeavor- 
KiK  to  secure  his  attendance  or  take  his  depo- 
sition;  and  the  certificate  of  a  physician  that 


the  witness  waa  too  unwell  to  attend  conrt  was 

insaflScient. 

.  [Sid.   Note.— For   other   cases,   see   Evidence, 

Dec.  IMg.  {  681.*] 

0.  Deeds  (|  66*)  —  Delivbbt  —  Qtncsnoir  or 

Law  and  Fact. 

What  constitutes  delivery  of  a  deed  is  a 
mixed  question  of  law  and  fact. 

[E}d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  «»  127,  633;  Dec.  Dig.  S  66.*] 

10.  Deeds  (J  56*)— "Deliveby"— Sutfioibncy. 

It  is  essential  to  the  delivery  of  a  deed  that 
it  paas  out  of  the  control  of  the  grantor  and  into, 
the  actual  or  constructive  control  of  the  grantee, 
and,  so  long  as  the  grantor  retains  control  or 
power  to  recall  the  possession  of  the  paper, 
there  is  no  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  110;  Dec.  Dig.  I  56.^ 

For  other  definitions,  see  Words  and  Fhraaes, 
vol.  2,  pp.  1868-1970 ;  vol.  8,  p.  7632.] 

11.  Deeds  (1 64*)— "Deliveby"— Aooeftahob. 

To  constitute  delivery,  there  must  not  only 
be  a  parting  with  control  of  the  deed  by  the 
grantor,  with  present  intention  that  it  ahaJl  op- 
erate as  a  conveyance  of  land,  but  there  must 
likewise  be  an  acceptance,  either  by  the  grantee 
or  by  some  one  for  him. 

[E^  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  142,  143;  Dec.  Dig.  |  64.*] 

12.  Landlobd  and  Tenant  (i  25*)— Lease— 
Deliveby- BuBDEN   of  Pboot. 

In  an  action  to  set  aside  a  deed  for  the 
.frand  of  the  grantee,  since  deceased,  it  appear- 
°ed  that  the  grantee  was  the  general  agent  of 
plaintiff  and  her  mother,  the  grantors.  A  lease 
from  the  grantee  to  the  grantors  which  had  been 
found  among  the  papers  of  the  grantee  after 
his  death  waa  offered  in  evidence  as  showing 
the  title  under  which  plaintiff  held  possession 
of  the  premises.  Held,  that  the  burden  of  proof 
to  show  that  the  leaae  waa  delivered  was  on  de- 
fendants. 

[Eid.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  25.*] 

13.  Lahdlobd  AND  Tenant  (i  25*)— Lease— 
Deliveby. 

Where  an  nnregistered  lease  from  a  general 
agent  to  his  principal  was  found  among  the 
agent'a  papers,  after  his  death  such  possession 
of  the  lease,  in  the  absence  of  a  showing  that 
he  waa  authorized  to  accept  it  as  agent,  does 
not  show  a  valid  delivery. 

[Eid.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  i  25.*] 

14.  Pbincipai.  and  Aoent  (S  69*)— Deed  fbom 
Principal  to  Agent  —  Fbbsumption  of 
Fraud. 

Where  a  general  agent  has  entire  manage- 
ment of  his  principal's  affairs,  so  aa,  in  effect, 
to  l>e  as  much  his  guardian  as  the  regularly  ap- 
pointed guardian  of  an  infant,  the  presumption 
of  fraud  as  matter  of  law  arises  from  a  convey- 
ance from  the  principal  to  the  agent  for  the  lat- 
ter's  benefit,  and  it  will  be  decisive  of  the  issue 
in  favor  of  the  principal,  unless  rebutted  by  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  $  135;  Dec.  Dig.  i  6&.*] 

Appeal  from  Superior  Court,  New  Han- 
over County;    Neal,  Judge. 

Action  by  Louise  B.  Smith  against  Susan 
E.  Moore  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.     No  error. 

This  cause  has  been  before  the  court  in 
two  appeals  and  will  be  found  reported  In 
142  N.  C.  277,  65  S.  B.  275,  7  L.  R.  A.  (N. 


•For  other  cases  bee  same  topic  and  section  NUMBER  In  Deo.  *  Am.  Digs.  1907  to  d«te,  ft  B«oorter  Indexas 
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S.)  684,  and  145  N.  C.  269,  59  S.  B.  63.  On 
both  appeals  the  court  granted  a  new  trial 
for  error  In  the  conduct  of  the  trial  and  form 
of  the  verdict  The  subject-matter  of  the 
litigation  Is  get  forth  In  the  appeal  report- 
ed In  142  N.  0.  277,  55  S.  B.  275.  7  L.  E. 
A.  (N.  S.)  684,  rendering  It  unnecessary  to 
repeat  It  at  this  time.  Reference  may  be 
had  to  the  statement  made  by  Mr.  Justice 
Walker  In  142  N.  O.  277,  56  S.  E.  275,  7 
li.  R.  A.  (N.  S.)  684.  The  cause  was  brought 
to  trial  for  the  third  time  before  Judge  Neal 
and  a  Jury,  when  a  verdict  was  rendered 
for  plaintiff.  Several  exceptions  were  talc- 
en  to  his  honor's  rulings  upon  the  admis- 
sion and  rejection  of  testimony,  and  to  In- 
structions to  the  Jury.  Those  not  aband- 
oned In  the  brief  are  referred  to  in  the  opin- 
ion. XYom  a  Judgment  upon  the  verdict, 
the  defendants  appealed. 

Bellamy  &  Bellamy,  Eountree  &  Carr,  and 
H.  McClammy,  for  appellants.  John  D.  Bell- 
amy, for  appellee. 

CONNOR,  J.  The  Issne  submitted  to  the 
Jury  upon  the  pleadings  presented  the  ques- 
tion whether  the  deed  executed  by  plain- 
tiff and  her  mother,  Mrs.  Mary  B.  Smith, 
was  procured  1^  fraud.  The  defendants 
claim  the  property  as  the  widow  and  heirs 
of  Roger  Moore,  the  grantee.  It  Is  conced- 
ed that  every  person  present  at  the  execu- 
tion of  the  deed,  except  plaintiff  and  Al- 
cenla  Reed,  are  dead.  Plaintiff  was  intro- 
duced in  her  own  behalf,  and  testified,  with- 
out objection,  that  at  the  time  she  executed 
the  deed  she  was  sick— was  very  ill  with 
typhoid  pneumonia  from  February  to  April, 
18S6;  the  date  of  the  deed  being  March  4, 
1866.  She  was  asked:  "Where  were  you 
when  you  signed  the  paper?"  To  this  she 
responded,  over  defendants*  objection,  "In 
the  bed."  Defendants  excepted.  The  ground 
of  the  exception  is  that  the  testimony  con- 
cerned a  transaction  between  witness  and 
the  ancestor  of  defendants,  the  grantee  in 
the  deed.  It  was  in  regard  to  the  matters 
in  controversy  entirely  immaterial  whether 
plaintiff  was  sitting  on  a  chair  or  lying  on 
a  bed  when  she  signed  the  deed.  We  do  not 
perceive  how  the  fact  could  throw  the  slight- 
est light  upon  the  issue  or  prejudice  the- 
defendants.  While  we  do  not  think  that 
the  testimony  oomee  within  the  spirit  or 
the  language  of  the  statute  (Revlsal  1905, 
{  1631),  as  a  communication  or  transaction 
with  the  deceased  grantee,  if  it  did,  we 
should  not  deem  its  admission  ground  for 
granting  a  new  trial.  It  Is  clearly  nonprej- 
udicial. The  witness  Alcenia  Reed,  who 
was  present,  testified  without  objection  or 
contradiction  that  plaintiff  was  "in  the  bed" 
when  she  signed  the  deed.  There  was  no 
coDtroveray  in  regard  to  the  fact.  The  ex- 
ceirtion  cannot  be  sustained. 

After  the  execution  of  the  deed,  plaintiff 
and  her  mother  continued  to  reside  upon 
the  property  until  the  latter  died.    Plain- 


tiff remained  there  undisturljed  by  Col. 
Roger  Moore  during  his  life.  Some  time 
after  his  death,  H^iry  Moore,  someUmes 
referred  to  as  Roger,  one  of  the  children 
of  Col.  Roger  Moore,  and  one  of  the  defend- 
ants, went  to  the  home  of  the  plaintiff  and 
demanded  possession,  or  that  some  arrange- 
ment In  regard  to  the  rent  be  made.  After 
testifying  in  regard  to  the  conversation 
between  Henry  Moore  and  herself,  plain- 
tiff was  asked:  "What  claim  did  he  set  up  to 
the  iMroperty — ^what  did  he  say  to  yon,  and 
what  did  you  say  to  him?"  She  answered, 
over  defendants'  objection:  "He  said  lie 
had  a  deed  for  the  property,  and  I  told 
him,  if  he  had,  he  got  it  by  fraad."  De- 
fendants excepted.  Of  course,  it  would  not 
have  been  competent  as  substantial  evidence 
for  plaintiff  to  say  that  defendants*  an- 
cestor procured  the  deed  by  fraud.  That 
was  the  very  question  to  be  decided  by  the 
Jury.  She  could  not  state,  either  as  a 
fact  or  as  an  ophiion,  how  the  deed  was 
obtained  We  do  not  understand  that  the  ques- 
tion was  asked  or  permitted  to  be  answered 
for  any  such  purpose.  It  was  clearly  com- 
petent for  her  to  give  her  version  of  the  con- 
versation between  herself  and  Henry  Moore, 
one  of  the  defendants,  when  he  claimed 
the  property  and  demanded  possession.  It 
may  have  been  proper  for  his  honor  to 
have  stricken  the  answer  from  the  record. 
It  was  saying  nothing  more  than  she  had 
alleged  in  her  complaint,  and  could  not.  In 
the  light  of  the  instruction  given  by  bis 
honor,  upon  the  issue,  have  misled  the  Jury. 
The  case  was  made  to  depend  largely  upon 
the  presumption  of  fraud  arising  out  of 
the  relation  of  the  parties.  His  honor,  in 
view  of  the  opinion  of  the  court  on  the 
former  appeal,  carefully  excluded  any  tes- 
timony from  plaintiff  in  regard  to  the  trans- 
action between  Col.  Roger  Moore  and  her- 
self. No  reference  was  made  in  the  oonw- 
satlon  with  Henry  Moore  to  the  circumstan- 
ces attending  the  execution  of  the  deed. 
It  is  the  well-settled  rule  that,  when  one 
is  in  possession  of  land,  his  acts  and  dec- 
larations qualifying  and  explaining  such 
possession  are  competent  as  part  of  the 
res  gestse;  that  is,  the  fact  of  possession. 
Henry  Moore  was  making  claim  that  he 
owned  the  land,  had  a  deed  for  it,  demand- 
ing that  she  surrender  possession.  She 
simply  said:  "If  you  have  a  deed,  you  got 
It  by  fraud."  We  cannot  think  this  lan- 
guage constitutes  prejudicial  error.  The 
record  contains  an  assignment  of  error  di- 
rected to  the  testimony  of  plaintiff  that  she 
made  a  will.  It  is  not  referred  to  in  the 
brief,  and  is  therefore  under  the  rule  to 
be  regarded  as  abandoned. 

"Counsel  for  defendants  offered  to  read 
In  evidence  the  testimony  given  on  the  last 
trial  by  Mrs.  Sarah  J.  Wilson  upon  the  pres- 
entation to  the  court  of  a  doctor's  certificate 
that  Mrs.  Wilson  was  too  unwell  to  attend 
court     That   the  evidence   (stenographer's 
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notes)  was  what  fhe  wltneSB  testified  to  at 
the  last  trial.  The  court  was  of  the  opinion 
that  the  evidence  was  not  competent,  even 
thongh  It  should  be  made  to  appear  that 
the  witness  was  sick,  and  also  that  the  evi- 
dence offered  was  what  she  said  at  a  for- 
mer trial.  It  was  excluded  upon  plaintiff's 
objection,  and  the  defendants  excepted."  It 
would  have  been  more  satisfactory  and  bet- 
ter practice  for  his  honor  to  have  found  the 
facts  in  regard  to  the  physical  condition  of 
Mrs.  Wilson — how  long  she  had  been  sick, 
the  character  of  her  sickness,  its  probable 
duration,  whether  known  to  defendants,  and, 
if  so,  whether  Is  was  practicable  to  have 
taken  her  deposition.  This  would  have  en- 
abled him  to  pass  upon  the  admissibility 
of  her  testimony  given  on  the  former  trial, 
preserved  by  the  stenographer's  notes,  as 
a  question  of  law,  and,  upon  appeal,  we 
could  have  reviewed  bla  conclusion.  His 
finding  of  fact  would  have  been  final,  as  in 
cases  of  dying  declaratlonB,  etc.  To  say  that 
a  witness  Is  "gidk"  or  "unable  to  attend 
court"  is  Indefinite,  and  by  no  means  de- 
terminative of  the  admisBlblllty  of  her  for- 
mer testimony  as  original  substantive  evi- 
dence. The  general  rule  excluding  hearsay 
evidence  is  too  wdl  settled  upon  reasons  too 
obvious  to  Justify  a  discussion  or  citation  of 
authority.  Experience  has  demonstrated  the 
necessity  of  some  exertions  to  the  rule. 
Statutory  provisions  have  been  made  for 
taking  depositions  and  prescribing  the  con- 
ditions under  which  they  may  be  substituted 
for  oral  evidence  before  the  Jury.  The 
courts  have^  with  caution,  and,  because  of 
necessity,  made  other  exceptions.  Some  of 
these  are  as  well  settled  as  the  rule  itself. 
The  testimony  of  a  witness  who,  since  his 
examination,  has  died,  become  insane,  or 
otherwise  nonavallable,  may  be  introduced 
upon  a  second  trial,  provided  it  has  been 
preserved  or  notes  taken  thereof,  or  some 
person  who  heard  the  witness  testify  can 
reproduce  It  There  are  other  exceptions  not 
necessary  to  be  considered  In  this  connec- 
tion. Illustrations  of  the  exceptions,  so  far 
as  they  have  been  applied  by  this  court,  will 
be  found  in  Jones  v.  Ward,  48  N.  C.  24,  64 
Am.  Dec.  590,  where  an  attorney  who  took 
notes  of  the  testlmouy  on  the  first  trial  was 
permitted  to  testify  to  what  the  deceased 
witness  swore.  This  ruling  was  followed 
in  Wright  V.  Stowe,  49  N.  G.  616;  Ashe  v. 
De  Rossett,  50  N.  C.  299,  72  Am.  I>ec.  562; 
Carpenter  v.  Tucker,  98  N.  C.  816,  8  S.  SI. 
831.  In  this  dass  of  exceptions  the  non- 
availability of  the  witness  Is  manifest;  the 
only  question  being  as  to  the  mode  of  pre- 
serving and  reproducing  the  testimony.  The 
courts  have  also  made  an  exception  when 
the  witness  has  gone  beyond  the  jurisdiction 
of  the  court,  without  the  procurement  of  the 
party  offering  his  former  evidence  and  he 
has  no  means  of  taking  his  deposition,  or 
when  the  witness  Is  sick,  and  probably  stlU 
others  not  material  to  this  discussion.    In 


this  last  class  of  exertions  the  party  of- 
fering the  testimony  must,  as  a  condition 
precedent  to  Its  admission,  show  the  neces- 
sity for  the  exception  based  upon  the  non- 
availability of  the  witness,  either  in  person 
or  by  deposition,  and  that  he  has  used  due 
diligence  in  endeavoring  to  secure  his  at- 
tendance or  take  his  deposition.     "In  case 
of  disability,  other  than  death,  it  has  been 
held  that  the  court  mus^t  be  satisfied  that 
the  party  has  used  due  diligence  to  obtain 
the  personal  attendance  of  the  witness."    1 
DlUott.  Ev.  {  517.    We  do  not  find  that  the 
question  Involved  In  this  case  has  been  de- 
cided In  this  court     In  other  jurisdictions 
it  has   received  careful   consideration,   and 
has,  we  think,  been  settled  upon  sound  prin- 
ciple and  safe  policy.    In  Wabash  R.  R.  v. 
Miller,  158  Ind.  174,  61  N.  E.  1005,  Hadley, 
3.,  says:     "The   admissibility  of  such  evi- 
dence constitutes  an  exception  to  the  general 
rule  of  exclusion  of  hearsay  evidence,  and 
rests  upon  a  kind  of  legal  necessity  spring- 
ing from  an  apparent  impossibility  or  im- 
practlcabUity  of  procuring  the  testimony  of 
the  person  from  whom  the  information  em- 
anates.   It  is  therefore  Incumbent  upon  the 
party  offering  such  testimony  to  show  af- 
firmatively the  existence  of  all  facts  neces- 
sary to  the  bringing  of  the  secondary  evi- 
dence clearly  within  the  exception,  and,  un- 
less this  is  done,  the  evidence  should  be  ex- 
cluded."   In  this  case  the  witness  was  tem- 
porarily absent  from  the  state.    No  reason 
being  shown  why   his   deposition   was  not 
taken,  his  testimony  upon  a  former  trial  was 
excluded.     In  Slefert  v.  Slefert  123  Mich. 
664,  82  N.  W.  511,  Grant  J.,  says:    "I  find 
no  authority  wUch  holds  temporary  Illness 
is  suflaclent  to  Justify  the  reading  of  the  tes- 
timony taken  upon  a  former  trial.     When 
the  illness  is  only  temporary,  certainly  the 
opposite  party  should  be  allowed  the  choice 
to  consent  to  a  continuance  or  to  the  intro- 
duction  of  the  former   testimony.    ♦    •    • 
The  only  safe  rule  is  that  the  illness  must 
be   of   a    permanent   character."     In    Ber- 
ney   v.    Mitchell,    84   N.    J.    Law,   837,    we 
find  a  well-considered  discussion,  citing  Eng- 
lish   and    American    cases,    by    Dalrlmple, 
3.     He  says:    "It  must  be  recollected  that 
the  rule  by  which  the  evidence  of  a  deceased 
witness  given  on  a  former  trial  is  admitted 
is   an   exception  to   the  rule  rejecting  all 
hearsay    evidence.    *    *    *    In    my    opin- 
ion neither  legal  principle  nor  sound  policy 
will  justify  the  admission  of  the  evidence 
given  on  a  former  trial,  except  in  case  of 
the  death  or  Insanity  of  the  witness,  or  when 
it  appeared  at  the  time  of  the  trial,  by  rea- 
son  of  physical    Inability   of  a    permanent 
character,  he  is  unable  to  be  examined,  and 
that  by  the  exercise  of  due  diligence,  his 
deposition  could  not  have  been  taken."    We 
quote  this  language  to  show  bow  cautiously 
the  most  respectable  courts  in  this  country 
have  proceeded  in  extending  the  exception 
to  the  general  rule.    In  Miller's  Case,  supra. 
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the  court,  referring  to  the  ase  of  stenog- 
rapher's notes,  says:  "It  Is  suggested  that 
since  the  employment  of  stenographers  In 
conrt  and  when  testimony  which  has  been 
sifted  and  its  truth  tested  by  cross-examina- 
tion, under  the  supervision  of  the  court,  has 
been  preserved  by  }t,  the  reasons  previously 
existing  for  diligence  in  procuring  the  evi- 
dence direct  from  the  original  witness  for 
use  upon  a  retrial  have  ceased  to  exist,  and 
that  evidence  so  preserved  can  no  longer  be 
looked  upon  with  distrust  But  the  sugges- 
tion does  not  go  to  the  bottom  of  the  ques- 
tion. A  witness  may  be  never  more  honest 
in  giving  his  testimony,  yet,  after  the  lapse 
of  time  and  Increase  of  knowledge,  he  may 
desire  to  modify  or  altogether  change  the 
statements  made  by  him  as  a  witness  in  the 
case;  and  the  adverse  party  may  desire  to 
cross-examine  the  witness  more  at  length, 
or  upon  new  points,  and  may  be  able  thereby 
to  change  materially  the  probative  force  of 
the  testimony  previously  given,  and  grounds 
of  successful  impeachment  may  be  discover- 
ed after  the  former  trial,  which  would  be 
made  available  by  presenting  to  the  adver- 
sary party  an  opportunity  to  lay  the  founda- 
tion. These  and  other  like  considerations 
are  not  affected  by  the  art  of  stenography, 
however  perfect  It  is  or  may  become.  It  is 
clearly  the  duty  of  the  court,  when  engaged 
In  the  administration  of  Justice,  to  see  to  it 
that  the  best  and  most  reliable  evidence  ob- 
tainable Is  brought  before  It,  and  this  can 
only  be  accomplished  by  requiring,  as  far 
as  reasonably  possible,  the  examination  of 
witness  from  the  stock  of  knowledge  pos- 
sessed by  them  and  the  parties  at  the  time 
of  the  trial."  The  stenographer's  notes, 
while  doubtless  accurate,  do  not  have  the 
degree  of  "circumstantial  trustworthiness" 
which  Prof.  Wigmore  regards  as  essential  to 
the  admission  of  secondary  or  hearsay  evi- 
dence, which  a  deposition,  carefully  taken  by 
a  commissioner,  read  over  to  and  signed  by 
the  witness,  possesses.  When  a  deposition 
is  taken,  the  opposite  party  is  put  upon  no- 
tice that  It  will  probably  be  offered  in  evi- 
dence, and  be  is  given  an  opportunity  to  pre- 
pare for  trial  in  view  of  this  fact.  We  think 
that  upon  the  authority  of  the  decisions  cit- 
ed and  upon  principle  the  defendants  did 
not  show  to  the  court  either  the  legal  neces- 
sity for  admitting  the  notes  of  Mrs.  Wilson's 
testimony  on  the  former  trial,  or  that  they 
had  used  due  diligence  In  securing  her  dep- 
osition, or  if  the  exigencies  of  the  case  ren- 
dered this  Impossible  asking  for  a  continu- 
ance of  the  cause.  It  was  but  Just  to  the 
plaintiff  and  conducive  to  the  due  admin- 
istration of  Justice  that  In  some  way  the 
plaintiff  should  have  been  notified  that  the 
witness  would  not  be  present  to  testify,  and 
that  the  stenographer's  notes  would  be  of- 
fered. We  place  our  decision  upon  the  gen- 
eral rule  and  the  exception,  subject  to  the 
limitation  put  upon  it,  and  not  because  we 
have  any  thought  that  the  learned  counsel 


for  defendants  were  not  acting  In  perfect 
good  faith  in  offering  the  testimony.  To  en- 
large the  exception  or  relax  the  conditions 
upon  which  it  may  be  invoked  would  endan- 
ger the  Integrity  of  the  rule  itself  and  the 
rights  of  parties  in  trials  before  Jiiries. 
State  v.  King,  86  N.  C.  603,  does  not  con- 
flict with  the  conclnsion  reached  by  no. 

While  not  next  in  order,  we  deem  it  ocm- 
venlent  to  consider  the  exception  and  as- 
signment of  error  painted  to  bis  honor's 
charge  upon  the  contention  tliat  Od.  Moore, 
the  grantee,  executed  and  delivered  to  Mr& 
M.  B.  Smith  and  plaintiff  a  lease  of  the  prop- 
erty for  their  Joint  lives  and  the  life  of  the 
survivor.  The  plaintiff  introduced  a  paper 
writing  signed  by  Roger  Moore,  bearing  date 
March  16,  1885,  leasing  to  plaintiff  and  her 
mother  the  proiwrty  in  controversy,  reserv- 
ing a  nominal  rent.  The  testimony  showed 
tiiat  this  paper  was  in  the  handwriting  of 
Mr.  Cutlar,  who  drew  the  deed  of  Marcb  4, 
1885.  It  was  witnessed  by  him  and  admitted 
to  probate  and  registration  by  defendants 
April  11,  1907,  upon  proof  of  his  handwrit- 
ing; he  having  died  prior  thereto.  The  evi- 
dence tended  to  show  that  Col.  Moore  was 
the  general  agent  of  Mrs.  Smith,  and  that  be 
kept  in  his  possession,  as  such  agent,  her 
papers;  that  It  was  the  purpose  of  Mrs. 
Smith  to  reserve  in  said  property  an  estate 
for  the  life  of  herself  and  her  daughter,  the 
plaintiff,  and  of  the  survivor.  The  evidence 
tended  to  show  that  some  time  after  the 
death  of  Col.  Moore  the  lease  was  found  in 
his  iron  safe,  in  a  bundle  of  papers  la  an 
envelc^e.  The  words  "Mary  B.  Smith  and 
Loolse  B.  Smith"  where  written  on  the  en- 
velope, which  was  in  a  tin  box  containing 
some  sliver,  etc.,  the  property  of  Mrs.  Smith. 
The  papers  were  found  in  CoL  Moore's  office. 
The  lease  was  tendered  to  plaintiff  after 
the  death  of  Col.  Moore,  and  she  declined  to 
receive  it  It  does  not  appear  that  either 
Mrs.  Smith  or  plaintiff  ever  had  possession  of 
it  There  was  very  much  evidence  in  regard 
to  the  conduct  of  the  parties  and  their  coun- 
sel, respecting  the  possession,  etc.,  of  the 
lease;  defendants  insisting  that  the  lease 
was  executed  by  Col.  Moore  pursuant  to  the 
terms  of  Mrs.  Smith's  and  plalntifl's  contract 
with  htm,  for  the  purpose  and  having  the 
effect  of  vesting  in  them  a  life  estate  in  the 
property,  and  that  the  evidence  showed  a  de- 
livery by  Col.  Moore  by  placing  it  In  an  en- 
velope in  his  safe  among  the  other  papers, 
etc..  of  Mrs.  Smith;  that  Col.  Moore,  being 
the  agent  of  Mrs.  Smith,  held  the  actual  pos- 
session of  the  paper  tot  her  benefit  Plain- 
tiff denied  that  such  was  the  contract,  con- 
tending that  she  knew  nothing  of  the  execu- 
tion or  existence  of  the  lease;  that  her  moth- 
er and  herself  thought  that  they  signed  a 
win,  and  never  Intended  to  sign  a  deed  convey- 
ing the  property.  It  thus  became  material  to 
inquire  as  an  evidentiary  fact  relevant  to  the 
issue  whether  the  lease  had  been  delivered 
either  to  Mrs.  Smith  or  the  plaintiff.    Mrs. 
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Smith  and  Mr.  Gutlar  being  dead,  It  was  bn- 
poBslble  to  abow  by  direct  evidence  wbat 
was  done  by  them  In  respect  to  the  lease. 
The  offer  to  deliver  It  to  the  plaintiff  by  de- 
fendants, after  the  death  of  Col.  Moore, 
throws  bnt  little.  If  any,  light  upon  the  ques- 
tion. His  honor  Instructed  the  ]ury:  "That 
Roger  Moore  could  not  deliver  the  lease  from 
blm  to  the  plaintiff  and  her  mother  by  slm* 
ply  putting  the  lease  among  their  papers, 
but,  in  order  to  make  it  effective,  the  jury 
must  find  from  the  evidence  that  tlie  lease 
was  delivered  to  them  personally,  or  to  their 
duly  authorized  agent,  and  that  agent  must 
be  some  one  other  than  Col.  Moore,  and  a 
delivery  to  Mrs.  Smith  would  not  be  a  valid 
delivery  to  the  plaintiff,  Louise,  unless  the 
Jury  should  find  that  Mrs.  Smith  was  au- 
thorized by  the  plaintiff  to  accept  the  lease 
for  her."  This  Instruction  is  assigned  as  er- 
ror. Wliat  constitutes  delivery  of  a  deed 
Is  a  mixed  question  of  law  and  fact  When 
the  conduct  of  the  parties  leaves  the  ques- 
tion of  delivery  in  doubt,  their  Intent,  gather- 
ed from  their  conduct  and  declarations,  con- 
trol. It  is  in  all  cases  essential  to  the  de- 
livery of  a  deed  that  it  pass  out  of  and  be- 
yond the  control  of  the  grantor,  and  Into 
the  actual  or  constructive  control  of  the 
grantee.  So  long  as  the  grantor  retains  cen- 
tred, or  the  power  to  recall  the  possession  of 
the  paper,  It  cannot  be  said  to  have  been  de- 
livered. The  custody  of  tlie  deed  may  remain 
with  the  grantor,  provided  the  control  or 
power  to  recall  It  has  ijassed  from  Iilm. 
There  must  be  not  only  a  parting  with  con- 
trol of  the  deed  by  the  grantor  with  the 
present  Intention  that  it  shall  (operate  as  a 
conveyance  of  the  land,  but  there  must  like- 
wise be  an  acceptance,  either  by  the  grantee 
or  by  some  one  for  Iiim.  Devlin  on  Deeds, 
'  I  278  et  seq.  In  this  case  the  burden  of 
proof  to  show  that  the  lease  was  delivered 
to  Mrs.  Smith  by  Col.  Moore  was  on  the  de- 
fendants. We  concur  with  his  honor  that 
such  delivery  was  not  shown  in  the  absence 
of  any  evidence  that  Col.  Moore  was  author- 
ized to  receive  it,  as  her  agent,  from  him- 
self. If  Mrs.  Smith  or  the  plaintiff  was 
claiming  under  the  deed,  and  the  Jury  found 
the  facts  set  out  in  the  record  to  be  true,  and 
that  Col.  Moore  Intended,  by  his  act,  to  put 
the  deed  beycmd  his  legal  control,  they  would 
be  Justified  in  presuming  that  Mrs.  Smith  as- 
sented to  the  act  as  and  for  her  benefit  In 
the  aspect  In  which  the  question  Is  presented 
here,  no  such  presumption  can  be  indulged. 
It  was  his  duty  to  have  had  the  lease  reg- 
istered— ^whlch  act  would  liave  placed  liis 
intention  beyond  question — or  to  have  deliv- 
ered. It  to  the  parties  interested.  He  was, 
in  the  view  most  favorable  to  the  plaintiff's 
contention,  the  agent  of  Mrs.  Smith  and  hia 
retention  of  the  lease  under  bis  control,  with- 
out registration,  falls  short  of  showing  a 
valid,  lawful  delivery.  We  do  no  find  any 
error  in  his  honor's  instructions  regarding 
the  weight  to  be  given  by  the  Jury  to  the 
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evidence  concerning  the  lease.  The  failure 
to  have  it  registered  was  a  circumstance 
which  the  Jury  could  consider  upon  the  is- 
sue of  fraud. 

The  other  assignments  of  error  relate  to 
his  honor's  charge  upon  the  question  of 
fraud  in  the  light  of  the  evidence  tending 
to  show  tliat  at,  before  and  after  the  execu- 
tion of  the  deed  Col.  Moore  was  the  general 
agent  of  Mrs.  Smltli.  His  honor  said  to  the 
Jury:  "When  one  Is  the  general  agent  of 
another,  and  has  entire  management  of  his 
affairs,  so  as  in  effect  to  be  as  much  his 
guardian  as  the  r^ularly  appointed  guardian 
of  an  infant,  a  presumption  of  fraud  as  a 
matter  of  law,  arises  from  a  transaction  be- 
tween the  agent  and  his  principal  for  the 
letter's  benefit,  and  it  will  be  d^lslve  of  the 
Issue  in  favor  of  the  principal  unless  it  is 
rebutted." 

"That  if  the  Jury  find  from  the  evidence 
that  Roger  Moore  was  the  general  agent  of 
the  plaintiff  and  her  mother  in  the  manage- 
ment of  tills  property  at  the  time  he  pro- 
cured the  deed  to  be  executed,  then  the  law 
presumes  that  the  transaction  was  fraudu- 
lent, and  unless  the  defendants  have  satis- 
fled  you,  from  all  their  evidence,  by  the 
grreater  weight  of  the  evidence,  that  the  trans- 
action was  open,  fair  and  honest,  it  would 
l>e  the  duty  of  the  Jury  to  answer  the  issue 
'Yes.* " 

"If  the  Jury  find  by  the  greater  weight  of 
the  evidence  that  Roger  Moore  at  the  time 
he  procured  the  deed  from  the  plaintiff  and 
her  mother  was  the  general  agent  of  the 
plaintiff  and  her  mother.  In  the  management 
of  their  property  and  affairs,  and  that  they 
relied  upon  him  for  his  advice  in  their  busi- 
ness transactions,  and  that  tills  relationship 
existed  at  the  time  he  procured  the  deed,  then 
the  law  presumes  that  the  deed  was  obtained 
fraudulently,  and  the  burden  would  be  on 
the  defendants  to  show  that  Roger  Moore 
obtained  the  deed  fairly;  and,  unless  the 
defendants  liave  satisfied  you  ttiat  the  deed 
was  obtained  fairly  by  the  greater  weight 
of  the  evidence,  it  would  be  your  duty  to 
answer  the  Issue  'Yes,'  because,  when  such 
an  agent  deals  with  his  principal  in  a  trans- 
action by  which  he  is  to  be  benefited,  and 
the  transaction  is  questioned  by  his  princi- 
pal, the  fiduciary  relationship  being  estab- 
lished, the  law  puts  the  burden  on  such 
agent  to  show  there  was  no  fraud,  and  if 
you  find,  by  the  greater  weight  of  the  evi- 
dence, that  Roger  Moore  at  the  time  be  pro- 
cured the  deed  was  such  general  agent,  then 
the  burden  Is  on  the  defendants  to  satisfy 
you  by  the  greater  weight  of  the  evidence  that 
the  deed  was  obtained  fairly,  and,  unless  you 
are  so  satisfied,  you  should  answer  the  is- 
sue, 'Yes,'  even  though  you  should  be  of  the 
opinion  that  the  plaintiff  has  not  shown  that 
any  fraud  was  committed." 

The  learned  counsel  for  defendants  contend 
that  these  instructions  are  not  in  accord 
with  the  opinion  In  this  cause  on  the  former 
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appeal.  142  N.  C.  277,  55  S.  B.  275,  7  L.  B. 
A.  (N.  S.)  '684.  We  have  examined  the  care- 
fal  and  well-consldered  language  of  Mr. 
Justice  Walker  In  the  case  as  reported  In 
that  appeal.  It  was  our  purpose,  and  we 
think  that  the  language  correctly  expressed 
it,  to  adhere  to  the  law  as  laid  down  by 
Pearson,  O.  J.,  In  Lee  v.  Pearce,  68  N.  C. 
7&  In  that  case  It  Is  said:  "After  a  fall 
consideration  of  the  authorities,  and  the 
reason  of  the  thing,'  we  are  of  the  opinion 
that  only  'the  known  and  definite  fiduciary 
relations'  by  which  one  person  is  put  in  the 
power  of  another  are  sufficient  under  our 
present  Judiciary  system  to  raise  a  presump- 
tion of  fraud,  as  a  matter  of  law,  to  be  laid 
down  by  the  Judge  as  decisive  of  the  Issue, 
unless  rebutted."  Among  "the  known  and 
definite  fiduciary  relations,"  the  chief  Justice 
says  that,  "When  one  is  the  general  agent 
of  another  and  has  entire  management  so  as 
to  be,  in  effect,  as  much  his  guardian  as  the 
regularly  appointed  guardian  of  an  infant," 
the  presumption  applies.  It  is  conceded  that 
there  Is  evidence  tending  to  show  that  the 
relations  existing  between  Ck>L  Moore  and 
Mrs.  Smith  and  plaintiff  were  within  the 
language  quoted.  In  McRae  v.  Battle,  69  N. 
C.  98,  the  doctrine  of  Lee  v.  Pearce  was  argued 
by  learned  and  eminent  counsel,  and  adher- 
ed to  by  the  court;  Pearson,  C.  J.,  saying: 
"The  relation  raises  a  presumption  of  fraud 
which  annuls  the  act,  unless  such  presump- 
tion is  rebutted.  The  doctrine  rests  on  the 
Idea  not  that  there  is  fraud,  but  that  there 
may  be  fraud  and  gives  an  artificial  effect 
to  the  relation  beyond  its  natural  tendency 
to  produce  belief.  The  doctrine  was  adopt- 
ed from  motives  of  public  policy  to  prevent 
fraud,  as  well  as  to  redress  It,  and  to  dis- 
courage all  dealings  between  parties  stand- 
ing in  these  fiduciary  relations."  Lee  v. 
Pearce  has  been  dted  with  aK>roval  in  Har- 
ris V.  Carstarphen,  69  N.  C.  416;  Timmons 
v.  Westmoreland,  72  N.  C.  587;  Edgerton 
T.  Logan,  81  N.  C.  172;  where  the  relation 
was  attorney  and  client.  Smith,  C.  J.,  cit- 
ing Lee's  Case,  Italicizes  the  words  "pre- 
sumption of  fraud  as  a  matter  of  law."  Wes- 
sell  V.  Rathjohn,  89  N.  O.  377,  45  Am.  Rep. 
696,  and  many  other  cases.  It  is  the  con- 
trolling authority  with  us.  We  think  that 
his  honor's  instruction  to  the  Jury  Is  in  ac- 
cord with  the  law  and  the  decisions  of  this 
court  There  was  much  evidence  strongly 
tending  to  rebut  the  presumption  showing 
that  the  entire  transaction  originated  in  the 
mind  of  Mrs.  Smith,  and  that  both  Ciol. 
Moore  and  the  attorney  selected  by  her  to 
draw  the  paper  acted  in  perfect  good  faith. 
She  writes  Mr.  Cutlar  on  March  2,  1885: 
"It  is  my  first  and  greatest  wish,  should  I 
outlive  my  only  remaining  child,  that  my 
bouse  and  lot  on  Bed  Cross  and  2nd  street 
sliall  descend  to  my  son-in-law  Boger  Moore 
and  his  children.  His  loving  kindness  and 
sympathy  to  me  in  all  time  of  trouble  un- 
swerving and  In  all  times  of  need,  his  hand 


and  his  alone  has  been  stretched  out  for  my 
help  and  comfort  He  has  buried  my  dead, 
paid  my  taxes  and  insurance  for  twenty 
years.  •  •  *  Another  strong  claim  In  his 
favor  is  from  bis  child,  my  grandchild  lately 
dead."  So  far  as  this  record  shows,  no  word 
had  passed  between  Col.  Moore  and  Mrs. 
Smith  in  regard  to  her  property  at  the  time 
she  wrote  this  letter.  The  gentleman  to 
whom  it  was  addressed  was  an  attorney  of 
the  highest  character  and  professional  skUL 
There  Is  ample  evidence  to  sustain  the  state- 
ments made  In  the  letter.  It  is  not  claimed 
that  there  was  any  secrecy  in  the  manner, 
time,  or  place  of  executing  the  deed.  It  was 
placed  on  record  January  23,  1886.  It  is 
one  of  the  tragedies  so  frequently  occurring 
in  human  life  that  a  transaction,  originating 
in  the  most  benevolent  and  kindliest  motives, 
concludes  in  dissension  and  rupture  of  the 
ties  of  family  and  friendship.  The  evidence 
taken  as  a  whole  falls  far  short  of  showing 
that  any  fraud  was  committed  or  intentional 
wrong  done  by  those  who  have  passed  away. 
That  a  mistake  was  made  in  interpreting 
Mrs.  Smith's  purpose,  that  a  will  was  intend- 
ed to  l>e  executed  by  her  and  so  understood 
by  the  plaintiff,  and  not  a  deed  as  under- 
stood by  her  attorney  and  Col.  Moore,  Is 
not  impossible  or  Improbable.  That  the  lease 
was  prepared  and  signed  securing  to  Mrs. 
Smith  and  the  plaintiff  the  possession  and 
enjoyment  of  the  property  is  conceded.  Un- 
fortuately  It  was  not  registered,  and,  as  we 
have  seen,  its  delivery  not  established. 
While  we  find  no  error  in  the  conduct  of  tbe 
trial  entitling  the  defeadants  to  a  new  trial, 
we  think  that,  in  view  of  the  fact  that  In 
neither  appeal  has  it  been  necessary  to  set 
out  the  testimony.  It  Is  but  Just  to  tbe  dead, 
whose  conduct  has  come  under  investigation,, 
to  say  that  we  think  that  the  verdict  of  the 
Jury  (as  in  the  second  trial,  145  N.  C.  269,  59 
S.  E.  63)  was  founded  upon  the  presumption 
of  law  as  to  which  they  were  correctly  in- 
structed by  the  court  We  have  given  to  the 
entire  record  our  most  anxious  and  careful 
consideration.  The  testimony  and  conten- 
tions of  the  parties  were  fairly  submitted  to 
the  Jury.  As  we  have  endeavored  to  show, 
his  honor's  rulings  are  in  accord  with  tbe 
decisions  of  this  court  It  may  not  be  im- 
proper to  say  In  conclusion  that  the  wisdom 
of  the  law  discouraging  transactions  between 
persons  occupying  fiduciary  relations,  where- 
by any  advantage  Is  gained  by  the  one  whose 
duty  it  is  to  protect  the  other  is  illustrated 
in  this  case.  It  was,  in  the  light  of  the  de- 
fendants' contention,  the  manifest  duty  of 
Col.  Moore  to  have  registered  the  lease  for 
the  protection  of  Mrs.  Smith  and  the  plain- 
tiff. His  failure  to  do  so,  however  free  from 
Intentional  wrong,  exposed  the  home  and 
other  property  of  these  aged  and  infirm  ladies 
to  be  sold  at  any  time  during  his  life  or 
since  his  death.  The  lease  was  Invalid,  un- 
til registered,  against  the  deed  as  to  pur- 
chasers for  value  and  creditors.     The  law 
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seeks  to  enforce  the  elementary  truth  that 
men  shonld  not  have  "a  divided  daty"  or 
occupy  antagonistic  relations  towards  those 
who  have  intrusted  to  their  care  important 
interests. 
There  Is  no  error. 


HALL  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
1908.) 

1.  Death  (I  39*)— Tmk  to  Stjb. 

Under  Revisal  1806,  {  69,  giving  a  right 
of  action  for  negligent  death,  to  be  brought 
within  a  year  thereafter  by  decedent's  personal 
representative,  where  a  foreign  administrator 
who  had  commenced  an  action  for  negligent 
death  thereafter  qnalified  as  a  domestic  admin- 
istrator, and  became  a  party  to  the  action  by 
amendment,  bat  not  nntil  after  a  year  from  de- 
cedent's deatlt,  the  action  by  him,  as  domestic 
administrator,  was  barred. 

[E>d.  Note.— For  other  caaea,  see  Death,  Cent 
Dig.  |{  54,  66 ;   Dec.  Dig.  {  39.*] 

2.  Death  (f  31*)— Pbbsonb  Bwtitlbd  to  Sub 

— ^FOBXION  AOMINIBTBATOB. 

A  foreign  administrator  cannot  sue  in  the 
state  for  the  negligent  death  therein  of  his  in- 
testate by  virtue  of  Revisal  1905,  S  69,  giving 
a  right  of  action  for  negligent  death  to  be 
brought  by  decedent's  personal  representative. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  M  88,  89 ;   Dec  Dig.  t  8L*] 

Appeal  from  Superior  Court,  Person  Coun- 
ty;  E.  B.  Jones,  Judge. 

Action  for  death  by  R.  J.  Hall,  adminis- 
trator, against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaln- 
tltr  appeals.    Affirmed. 

B.  S.  Royster  and  B.  P.  Buford,  for  ap- 
pellant W.  B.  Adams,  A.  B.  Andrews,  Jr., 
and  P.  H.  Busbee,  for  appellee. 

WALKER,  J.  This  case  was  before  na  at 
the  fall  term,  1907,  and  is  reiiorted  in  146 
N.  G.  346,  69  S.  E.  879.  We  then  dismissed 
the  appeal  of  the  defendant  as  having  been 
Improperly  taken,  but  iutimated  that  the 
plaintiff  could  not  maintain  this  action. 
The  plaintiff,  who  had  qualified  as  adminis- 
trator in  the  state  of  Virginia,  brought  this 
suit  to  recover  damages  for  the  neglig^it 
killing  in  this  state  of  his  Intestate  by  the  de- 
fendant Since  the  decision  In  the  former 
appeal  the  plaintiff  has  qualified  as  adminis- 
trator in  this  state,  and  has  become  a  party 
to  this  action  and  an  amended  complaint 
baa  been  filed,  stating  the  fact  of  his  qual- 
ification, and  further  alleging  that  the  death 
of  the  intestate  was  caused  by  the  defend- 
ant's negligence;  the  allegations  In  this  re- 
spect being  similar  to  those  of  the  first 
complaint.  As  the  plaintiff  did  not  qualify 
as  administrator  of  the  Intestate  in  this 
state  until  after  the  commencement  of  this 
suit  and  the  expiration  of  one  year  from  the 
death  of  his  Intestate,  he  cannot  maintain 
this  action  as  such  administrator.     This  is 


settled  by  the  recent  decision  of  the  court  in 
Gulledge  v.  Railway,  147  N.  C.  234,  60  S.  B. 
1134,  approving  Best  v.  Kinston,  106  N.  C. 
206,  10  S.  B.  997;  Taylor  v.  Cranberry  Co., 
94  N.  C.  626;  Roberts  v.  Insurance  Co.,  118 
N.  O.  434,  24  S.  E.  780;  Tayloe  v.  Parker, 
187  N.  C.  418,  49  &  E.  921.  See,  also,  Gul- 
ledge V.  Railway  (at  this  term,  on  rehearing), 
62  S.  B.  732,  where  the  question  Is  fully  con- 
sidered by  Justice  Brown,  with  a  full  cita- 
tion of  the  authorities.  The  action  by  the 
plaintiff  as  administrator,  qualified  In  this 
state,  is  deemed  to  have  tteoi  commenced 
when  he  was  made  a  party  to  the  action  as 
such  and  loined  in  the  amended  complaint. 
Hester  v.  Mullen,  107  N.  C.  724,  12  S.  E.  447. 
Indeed,  the  court  should  not  have  allowed 
the  amendment  but  the  plaintiff,  under  his 
qualification  as  administrator  in  this  state, 
should  have  been  required  to  bring  a  sep- 
arate and  independent  action. 

The  plaintiff  contends,  however,  that  he  is 
entitled  to  recover  in  his  capacity  as  ad- 
ministrator by  virtue  of  his  qualification  in 
Virginia.  We  adhere  to  the  opinion  express- 
ed in  the  former  appeal,  that  by  virtue  of 
his  qualification  in  Virginia,  the  plaintiff 
cannot  maintain  this  action.  The  statute 
under  which  this  suit  was  brought  is,  of 
course,  not  penal,  but  remedial,  in  Its  nature, 
and  we  should  give  it  such  a  construction 
as  will  effectuate  the  Intention  of  the  Leg- 
islature in  enacting  it  It  creates  a  new 
cause  of  action  not  existing  at  the  common 
law,  and  allows  damages  for  the  death  of  a 
person  which  is  caused  by  the  wrongful  act, 
neglect,' or  default  of  another,  but  requires 
that  the  action  shall  be  brought  by  the  ex- 
ecutor, administrator,  or  collector  of  the 
decedent  Can  it  be  that  this  refers  to  a 
foreign  administrator?  We  think  not,,  but 
that  the  reference  is  to  a  representative  ap- 
pointed by  a  local  court.  Vance  v.  Railway, 
188  N.  C.  460,  60  S.  B.  860;  Hartness  v. 
Pharr,  133  N.  a  566,  45  S.  m  901,  98  Am. 
St  Rep.  726.  In  the  absence  of  any  intima- 
tion to  the  contrary,  this  is  the  (dear  mean- 
ing of  the  statute,  and  we  think  that  it  has 
been  regarded  as  the  true  construction  of 
similar  statutes  by  the  courts  of  other  states. 
In  Nelll  V.  Wilson,  146  N.  C.  242,  59  S.  E. 
674,  we  held  that  Revisal  1905,  }  69,  by 
which  a  cause  of  action  is  given  for  the 
death  of  a  person  caused  by  a  wrongful  or 
negligent  act,  impresses  upon  the  right  of 
action  the  character  of  property  for  the  pur- 
pose only  of  distribution  here,  under  the  pro- 
visions of  the  statute  in  cases  of  intestacy, 
and  that  the  rights  of  the  beneficiaries 
should  l>e  determined  aa  of  the  time  of  the 
testator's  death.  It  is  no  part  of  the  estate, 
as  assets  for  the  purpose  of  paying  debts. 
Hartness  v.  Pharr,  supra. 

It  is  hardly  necessary  to  add  much,  if  any- 
thing, to  what  we  said  In  our  former  opinion, 
as  we  .then  considered  the  question   fully. 
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citing  antborities  which  we  think  Buataln  our 
position.  But,  as  the  right  of  action  arises 
under  the  statute  of  this  state,  where  the 
death  occurred,  If  the  meaning  of  the  statute 
Is  that  an  administrator  appointed  In  this 
state  Is  the  only  person  who  can  sue,  and  we 
so  bold,  decisions  In  other  states,  even  if 
th^  permit  a  recovery  by  a  foreign  admin- 
istrator, can  be  of  little  aid  to  us.  We  hare 
carefully  examined  the  numerous  cases  cited 
by  Mr.  Buford  (who  evidently  prepared  bis 
brief  with  great  diligence  and  argued  the 
case  before  us  with  much  ability  and  learn- 
ing), and  we  have  been  able  to  find  none 
wlUch  conflicts  with  our  view  of  the  law. 
Counsel  Insisted  that  the  case  of  Railroad 
y.  Brantley,  96  Ey.  297,  28  S.  W.  477,  49 
Am.  St  Rep.  291,  cited  in  the  former  opin- 
ion, does  not  apply  to  this  case.  But  it  will 
be  found  by  a  careful  reading  of  the  opinion 
that  the  court  held  the  "doctrine  to  be  uni- 
versal that  an  administrator  appointed  in  a 
foreign  state  can  maintain  no  action  in 
anotber  state,  unless  authorized  by  statute, 
and.  If  there  is  no  authority  given  the  foreign 
administrator  to  sue  here  (in  Kentucky)  In 
such  a  case  as  the  one  presented,  the  general 
demurrer  should  have  been  sustained" ;  and, 
secondly,  that  the  statute  of  that  state  au- 
thorizing a  foreign  administrator  to  sue  for 
"debts"  due  the  decedent  does  not  authorize 
a  foreign  administrator  to  prosecute  an  ac- 
tion for  a  tort  "The  mere  right  to  recover 
for  a  tort  is  not  and  cannot  be,  regarded  as 
assets  to  whlcli  the  foreign  administrator 
has  title  or  the  right  to  convert  into  a  debt 
by  a  Judgment  This  right  Is  denied  him  by 
the  statute."  In  Wooden  v.  Railroad,  126  N. 
Y.  16.  26  N.  B.  1051,  13  I*  K.  A.  458,  22  Am. 
St  Rep.  803,  relied  on  by  the  plaintiff,  the 
court  says:  "It  is  claimed,  however,  that 
even  in  that  event  the  right  of  action  ac- 
cruing in  ttie  place  of  the  transaction  can 
only  be  enforced  in  our  jurisdiction  under 
onr  remedial  forms,  and  so  should  have  been 
brought  by  the  plaintiff  not  as  widow,  bat  as 
administratrix,  to  which  ofiBce  she  has  been 
appointed  in  this  state.  But  it  must  not  be 
forgotten  that  the  cause  of  action  sued  upon 
is  the  cause  of  action  given  by  the  lex  loci, 
and  vindicated  here  and  in  our  tribunals 
upon  principles  of  comity.  That  cause  of  ac- 
tion Is  given  to  the  widow  in  her  own  right 
and  as  trustee  for  the  children,  and  we  open 
our  courts  to  enforce  it  in  favor  of  the  party 
who  has  it  and  not  to  establish  a  cause  of 
action  under  our  statute  which  never  In  fact 
arose.  We  refer  to  the  lex  fori,  and  measure 
It  by  and  compare  It  with  the  lex  loci,  I 
think,  for  two  reasons:  One,  that  the  party 
defendant  may  not  be  subjected  to  different 
and  varying  responsibilities;  and,  the  other, 
that  we  may  know  that  we  are  not  lending 
our  tribunals  to  enforce  a  right  which  we  do 
not  recognize,  and  which  is  against  onr  own 
public  policy;    and  we  do  not  refer  to  our 


law  as  creating  the  cause  of  action  which 
we  enforce.  It  is  the  cause  of  action  created 
and  arising  in  Pennsylvania  which  our  tri- 
bunals vindicate  upon  principles  of  comity, 
and  therefore  must  be  prosecuted  here  In  the 
name  of  the  party  to  whom  alone  belongs 
the  right  of  action."  It  appears  In  Brown  v. 
Railroad,  97  Ky.  228,  30  S.  W.  639,  which  we 
have  already  cited,  that  a  previous  action 
had  been  brought  in  Kentucky  by  the  for- 
eign administrator  of  the  person  who  was 
killed  In  that  state  by  the  defendant's  neg- 
ligent act  and  was  dismissed  by  the  court 
upon  the  ground  that  a  foreign  administrator 
could  not  sue,  on  a  demand  of  this  kind, 
under  the  statute  In  Kentucky.  We  have 
not  been  able  to  find  a  case  like  the  one  at 
bar,  in  which  a  foreign  administrator  was 
permitted  to  sue  in  a  court  of  a  state  where 
there  was  no  statute  permitting  him  to  do 
so.  The  Indiana  cases  are  decided  upon  a 
construction  of  the  statute  of  that  state  al- 
lowing foreign  administrators  to  sue  In  its 
courts. 

Whether,  if  the  death  had  occurred  in  Vir- 
ginia, the  plaintiff  as  a  foreign  adminis- 
trator could  have  sued  the  defendant  in  our 
courts,  under  the  statute  of  Vlcglnia,  assum- 
ing that  It  Is  substantially  like  ours,  is  a 
question  which  is  not  before  us  now. 

The  defendant  demurred  to  the  complaint 
as  amended,  the  demurrer  was  sustained,  and 
the  action  dismissed.  In  this  ruling  of  the 
court  we  concur. 

AflBrmed. 


DAVIS   V,    STEPHENSON. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
1908.) 

1.  AocouiTT  Stated  (|  20*)  —  Qukstior  for 

JUBT. 

Whether  an  account  rendered  and  kept  by 
the  debtor  for  a  reasonable  time  without  objec- 
tion to  it  thereby  became  an  account  stated  was 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  |  40;    Dec.  Dig.  {  20.*] 

2.  TBIAI.  (i  258*)— iNSXBDOnORS— BSQCTSTS— 
SUITICIENCT. 

In  an  atction  on  an  occonnt  a  mere  con- 
tention of  plaintiff's  counsel  during  the  trial 
that  there  was  an  accourt  stated  by  reason  of 
defendant's  failure  to  object  within  reasonable 
time  after  it  was  rendered  cannot  be  regarded 
as  a  request  for  an  instruction  on  such  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  258.*] 

8.  Appkal   awd  Ebbob  (|   928*)  —  PaEauicp- 

TIONS— IWSTBUCTIONS  NOT  IN  RECOBD. 

Where  it  is  stated  in  the  record  that  the 
court  called  the  attention  of  the  jury  to  on  is- 
sue, it  must  be  assumed  on  appeal  that  the  in- 
struction in  such  issue  was  correct  when  it  is 
not  set  out  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3750;   Dec.  Dig.  jj  928.*] 
4.  AccouWT  Stated  (|  6*)— Pailube  to  Ob- 
ject TO  Account. 

When  an  account  is  rendered,  a  failore  to 
object  to  it  within  reasonable  time  will  be  re- 
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mrded  as  an  admiaaion   of  its  conectnesa  bj 
tbe  party  chained. 

['Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  1 31 ;  Dec.  Dig.  I  6.»] 
6.  Account,  Acnon  on  (J  7*)— Evidekcii— 

COMFRTSNOT  OF   PLAINTIFT. 

In  an  action  on  on  account,  evidence  as  to 
plaintilTs  habit  of  drinking  liquor  excessively 
was  admissible  to  show  that  plaintiff  was  not 
competent  to  transact  business,  or  to  keep  the 
account  correctly. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Dec.  Dig.  i  7.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;   Long,  Judge. 

Action  by  D.  S.  Davis  against  A.  J.  Ste- 
phenson. From  a  Judgment  for  defendant, 
plaintiff  appeals.    No  error. 

ThlB  action  was  brought  to  recover  the 
amount  of  an  account  for  goods  sold  and  de- 
livered to  the  defendant,  cash  advanced  and 
money  paid  for  bim  at  his  request;  the 
amount  claimed  by  the  plaintiff  being  $171.- 
75.  There  were  two  accoimts,  one  for  $128.- 
59  and  the  other  for  $43.16.  The  defend- 
ant denied  his  liability,  and  set  up  a  coun- 
terclalD!)  for  $39.0S.  The  Issues  submitted 
with  the  answers  thereto  were  as  follows: 

"(1)  In  what  amount.  If  any,  Is  the  de- 
fendant Indebted  to  the  plaintiff?    Ana.  None. 

"(2)  In  what  amount.  If  any.  Is  the  plain- 
tiff Indebted  to  tbe  defendant  on  his  counter- 
claim?   Ans.  $10."  ' 

There  was  a  motion  by  the  plaintiff  for  a 
new  trial,  which  was  overruled.  Judgment 
was  entered  upon  the  verdict  for  tbe  defend- 
ant, and  the  plaintiff  appealed. 

A.  M.  Stack,  for  appellant  Williams  & 
Lemmond,  for  appellee. 

"WALKER,  3.  (after  stating  the  facts  as 
above).  There  was  evidence  in  support  of 
the  contentions  of  the  respective  parties. 
The  plaintiff  contended  during  the  course  of 
the  trial  that  the  account  for  $128.69  had 
been  rendered  to  the  defendant,  that  he  kept 
It  a  reasonable  time  and  failed  to  object  to 
It,  and  It  thereby  became  an  account  stated, 
and  he  now  complains  and  excepts  because 
the  court  refused  to  charge  In  accordance 
with  that  contention.  There  are  two  reasons 
why  this  exception  cannot  be  sustained.  In 
tbe  "contention,"  as  It  Is  called,  the  plaintiff 
assumes  as  a  fact  that  tbe  account  was  ren- 
dered, and  there  was  no  objection  to  it  with- 
in a  reasonable  time.  There  was  evidence, 
and  very  strong  evidence,  It  may  be  conced- 
ed, of  the  fact,  but  It  was  for  the  Jury  to 
find  the  fact  from  all  tbe  evidence.  The  sec- 
ond reason  Is  that  there  was  no  request  for 
an  Instruction,  and  a  mere  "contention"  of 
ooimsel  during  the  trial  cannot  be  regarded 
as  a  compliance  with  the  statute.  But  It  is 
stated  In  tbe  record  that  the  court  had  "call- 
ed the  attention"  of  the  Jury  to  this  matter — 
that  is,  bad  Instructed  them  about  It — and 
we  must  assume  here  that  the  Instruction 


was  correct,  when  It  Is  not  set  out  In  the 
case.  Tbe  court  then  proceeded  to  charge 
tbe  Jury  as  follows:  "The  plaintiff  Insists 
that  If  there  was  the  statement  of  account 
submitted  to  the  defendant,  which  he  prom- 
ised to  pay.  If  that  is  so,  that  would  establish 
that  $128.59.  If  he  assented  to  It,  he  would 
be  obliged  to  pay  it  There  would  be  no  pre- 
sumption of  law  about  It  If  It  was  submit- 
ted to  him,  and  accepted  by  him,  it  would 
devolve  upon  him  to  pay  it  That  Is  one  of 
the  contentions  between  plaintiff  and  defend- 
ant Plaintiff  says  It  was  submitted  to  him, 
and  he  agreed  to  pay  It  The  defendant  says 
It  Is  not  80.  It  was  not  submitted  to  him, 
and  was  not  agreed  to  by  him."  To  this  In- 
struction the  plaintiff  excepted.  We  can  see 
no  Inherent  error  In  this  instruction.  Indeed, 
the  court  charged  the  Jury  In  accordance 
with  the  plaintiff's  contention,  as  It  Is  stat- 
ed by  tbe  court  In  that  part  of  tbe  charge  we 
have  quoted. 

If  the  account  was  presented  for  $129.76 
and  a  demand  made  for  that  amount  as  stat- 
ed in  the  defendant's  "contention,"  and  of 
which  there  was  evidence  In  the  case,  It  was 
incorrect  as  tbe  amount  now  appears  to  be 
only  $128.69.  Besides,  the  defendant  did  dis- 
pute tbe  account  and  asked  for  a  settlement 
as  soon  as  be  could  find  the  plaintiff  sober 
and  In  a  condition  to  transact  business.  It 
Is  true  that  "when  an  account  rendered  Is 
not  objected  to  In  a  reasonable  time,  the  fail- 
ure to  object  will  be  regarded  as  an  admis- 
sion of  (or  assent  to)  its  correctness  by  the 
party  charged."  Hawkins  v.  Long,  74  N.  C. 
782;  Daniel  v.  Whitfleld,  44  N.  C.  297;  Wig- 
gins T.  Burkbam,  10  Wall.  129,  19  L.  Ed.  884. 
In  Webb  v.  Chambers,  25  N.  O.  874,  Rnffin, 
O.  J.,  thus  states  the  rule:  "There  can  be  no 
doubt  of  the  correctness  of  the  opinion  given 
to  the  Jury.  It  Is  the  ordinary  evidence  of 
the  Justice  of  a  merchant's  account  when 
he  renders  It  to  his  customer  and  the  latter 
keeps  It  without  objection  to  any  of  its 
Items.  Without  a  denial  of  It  In  toto  or  of 
some  part  of  It  the  Jury  may  infer  an  ad- 
mission of  Its  correctness  and  a  promise  to 
pay  the  balance."  It  Is  expressed  In  Gooch 
V.  Vaughan,  92  N.  C.  617,  as  follows:  "The 
account  rendered  and  the  long  delay  in  ob- 
jecting to  It  on  account  of  suggested  errors 
therein  do  not  necessarily  conclude  Gooch. 
The  strong  presnmptlon  Is  that  he  examined 
and  accepted  it  as  correct  and  he  Is  bound 
by  It,  and  It  ought  not  to  be  disturbed,  unless 
he  shall  allege  and  prove  some  substantial 
error,  mistake,  omission,  or  fraud  vitiating 
it  This  he  has  tbe  right  to  do.  If  he  can, 
and.  In  case  of  success,  to  have  Just  correc- 
tion made.  The  burden  Is  on  him  to  prove 
such  allegation."  But  however  the  rule  Is 
stated,  we  do  not  think  It  applies  to  this 
case,  In  view  of  Its  facts  and  circumstances. 
It  also  appears  that  the  court  did  In  fact 
charge  the  Jury  that  If  they  found  from  the 
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evidence  the  defendant  had  assented  to  the 
plaintUTs  account  as  rendered,  "he  -would  be 
obliged  to  pay  it"  We  do  not  see  why  the 
evidence  as  to  the  plalntlfTB  habit  of  drink- 
ing Uqnor  excessively  was  not  comi>etent  and 
relevant  It  -was  offered  for  the  purpose  of 
showing  that  the  plaintiff  vras  not  competent 
to  transact  business  or  to  keep  the  account 
correctly.  The  court  admitted  it  for  that 
purpose  alone,  and  we  think  it  -was  some  evi- 
dence for  the  consideration  of  the  Jury  upon 
that  question  In  dispute  between  the  parties. 
It  was  competent  also  for  other  reasons. 
No  error. 


PICKLBE   et  al.   v.   BOABD   OP   EDUCA- 
TION or  DAVIB  CXDUNTY. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
1908.) 

1.  iNjTmonoiT  (I  36*)— School  Boabd— Ebso- 
TioN  OF  BniLDinro. 

Under  Bevisal  1906,  M  4116,  4121,  4124, 
the  duty  of  dividing  towndiips  into  sdiool  dis- 
tricts and  the  erection  and  maintenance  of 
school  buildings  is  left  to  the  judgment  of  the 
school  board,  and,  in  the  absence  ol  misconduct, 
their  action  cannot  be  restrained  by  courts  un- 
less in  violation  of  statute. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  59% ;  Dec.  Dig.  g  36.*] 

2.  Schools  and  Sohooi.  Diotbicts  (f  68*)— 
Bbbction    oi-   Buildings  —  Adthobity   of 

BOABD    of   EOnOATIOM. 

Bevisal  1905,  {  4129,  providing  that  the 
county  board  of  education  shall  establish  no  new 
school  in  any  township  within  less  than  three 
miles  of  some  school  already  established  in 
said  township,  does  not  prohibit  the  board  from 
repairing  or  building  a  new  house  on  the  site 
where  a  school  has  long  been  established. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Sdiool  Districts,  Dec  Dig.  |  68.*] 

Appeal  from  Superior  Court,  Davie  County; 
Long,  Judg& 

Suit  by  L.  J.  C.  Plckler  and  another  against 
the  Board  of  Education  of  Davie  County  to 
restrain  the  erection  of  a  new  school  build- 
ing. From  a  judgment  dissolving  a  tempora- 
ry restraining  order,  plaintiffs  appeal.  Af- 
firmed. 

Burton  Craig  and  Jacob  Stewart  for 
appellant&  E.  L.  Caitber  and  T.  B.  Bailey, 
for  appellees. 


CLARK,  C.  J.  Bevisal  1905,  (  4129,  pro- 
Tides  that  the  county  board  of  education, 
upon  whom  is  placed  the  duty  of  dividing  the 
townships  into  school  districts,  "shall  estab- 
lish no  new  school  In  any  township  within 
less  than  three  miles,  by  the  nearest  traveled 
route,  of  some  school  already  established  In 
said  township."  The  public  school  district 
of  Cherry  Hill,  Davie  county,  was  laid  off, 
site  bought,  and  building  erected  50  or  60 
years  ago.  It  is  now  nearer  than  three  miles 
to  another  public  school.    The  building  need- 


ing repairs,  an  effort  was  made  to  Indnce 
the  defendant  board  to  remove  the  site  and 
build  a  new  Bcb(A>lhouse  at  another  point 
a  mile  away.  After  bearing  those  in  favor 
of  and  those  opposed  to  the  removal,  tlie 
board  decided  not  to  change  the  site,  and, 
instead  of  repairing,  to  build  a  new  scbooi 
building  at  the  old  site.  The  plaintilfs  ob- 
tained a  temporary  restraining  order,  wbich, 
on  affidavits  filed  and  after  hearing,  waB  dis- 
solved by  Judge  Long. 

There  was  no  error.  The  duty  of  divid- 
ing the  townships  Into  school  districts  and 
the  erection  and  maintenance  of  school  build- 
ings is  left  to  the  judgment  of  the  school 
board,  Bevisal  1905,  {{  4116,  4121,  4124. 
There  being  no  allegation  of  miaconduct, 
their  action  cannot  be  supervised  nor  re- 
strained by  the  courts  unless  in  violation  of 
some  provision  of  the  statute.  Smith  v. 
School  Trustees,  141  N.  0.  160,  5S  S.  E.  524. 
It  does  not  appear  whether  the  other  school- 
house,  "nearer  than  three  miles,"  was  erect- 
ed before,  or  since,  this  was  erected  at  Cher- 
ry Hill  50  or  60  years  ago;  but  at  any  rate, 
the  prohibition  that  the  board  "shall  estab- 
lish no  new  scbooi  in  any  township  within 
less  than  three  miles,  by  the  nearest  travel- 
ed route,  of  some  scbooi  already  established 
In  said  township"  cannot  be  construed  to  pro- 
hibit the  board  from  repairing,  or  building 
a  new  house,  on  the  site  where  a  school  has 
long  been  established. 

Pending  the  appeal  the  new  scboolhonse 
has  doubtless  been  built  If  tliat  appeared, 
we  would  not  decide  an  abstract  question. 

In  any  event,  the  judgment  dissolving  the 
restraining  order  should  be  a£Srmed. 


VENABLB   V.    SCHOOL   COMMXTTEa:    OF 
PILOT  MOUNTAIN. 

(Supreme  Court  of  North  Orolina.     Nov.   19. 
1908.) 

1.  Schools  and  School  Dmaiors  (J  69*)— 

BSBUILDINO       SOHOOLHOUSES  —   CjHANaiNG 

Situs— Judicial  Intkbfkbkncb. 

The  rebuilding  of  a  schoolhouse  and  the 
changing  of  school  site  are  matters  vested  by 
the  statute  in  the  sound  discretion  of  the  school 
committee,  and  will  not  be  interfered  with  by 
the  courts  unless  there  is  a  violation  of  law, 
or  unless  the  committee  was  influenced  by  im- 
proper motives,  or  there  was  miacondnct  on 
their  part. 

[Eld.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  174;  Dec.  rHg. 
S  69.*] 

2.  Appeal  and  Ebbob  (|  1008*)— Fikdihos— 
Conclusiveness.  ,    . 

The  Supreme  (3ourt  on  appeal  from  a 
judgment  dissolving  an  injunction  restraining  a 
school  committee  from  changing  the  school  site 
and  rebuilding  a  schoolhouse.  Is  not  bound  by 
the  facts  found  by  the  trial  judge,  but  may  re- 
view the  evidence. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3955-3969;  Dec  Dig.  | 
1008.*] 
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8.  Omaam  d  110*)— Judioiai.  Cohtboi.— 
Perboral  iHTEBsar  or  Ofitoer— Intbbixb- 

KHCK    WITH    ADMUnaTRATITlE    OmCKBS. 

Ooarta  are  aatute  to  imiieach  and  invali- 
date any  tianaaction  where  an  official  has  any 
personal  interest  in  the  matter  decided  by  him. 
VM.  Note.— For  other  caaes,  see  Officers,  Dec. 
Dig.  s  no.*] 

4.  Schools  and  School  Distbiotb  (|  68*)— 
Chanoino  School  Sitb— Validitt. 

The  fact  that  the  brother*  ot  two  of  the 
school  committee  contributed  to  the  pnrchaae  of 
a  new  school  site  does  not  per  se  invalidate  the 
action  of  the  board  changuc  the  site,  in  the 
absence  of  any  evidence  that  tney  inflnenced  any 
member  thereof. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  i  89.*] 

6.  Schools  and  School  Dishuoib  (|  69*)— 
Chakoino  School  Site— Taliditt. 

The  fact  that  a  member  of  the  school  com- 
mittee purchasing  a  lot  for  a  new  school  site, 
in  consideration  of  a  conveyance  of  the  old  site 
and  the  payment  of  a  specified  sum  in  cash  do- 
nated by  the  citizens,  contributed  to  the  donat- 
ed sum,  does  not  invalidate  the  transaction  :  the 
old  site  being  conveyed  for  full  value,  and  the 
new  site  being  purchased  at  its  fair  value. 

[Bid.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  68.*] 

Appeal  from  Superior  Court,  Suny  Coun- 
ty; E.  B.  Jones,  Jud£& 

Action  by  S.  H.  Venable  against  the  School 
Committee  of  Pilot  Mountain.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Affirm- 
ed. 

Ii.  M.  Swink,  for  appellant  Lindsay  Pat- 
terson, for  appelle& 

CLARE,  O.  J.  The  school  building  at  Pilot 
Mountain  was  burnt  down.  It  stood  on  a 
four-acre  lot  on  the  edge  of  town.  A  large 
majority  of  tbe  citizens  (fonr-flftbs)  present- 
ed a  petition  to  the  defendant,  asking  that 
the  new  building  be  erected  near  the  center 
of  tbe  town,  on  a  lot  of  one  acre,  which  conld 
be  bought  for  $400.  It  was  proposed  to  raise 
the  1400  by  popular  subscription  and  convey 
the  new  lot  to  tbe  school  committee,  provided 
the  latter  would  convey  the  old  lot  to  the 
donors  in  exchange.  The  value  of  the  old 
lot  was  estimated  to  be  |300;  tbe  transaction 
being  practically  a  contrlbntlon  of  $100  by 
those  desiring  a  change  of  site.  Those  oppos- 
ing tbe  change  of  site  procured  a  temporary 
restraining  order,  alleging  that  three  of  the 
defendant  board  were  Interested  In  having 
tbe  exchange  of  lots  made.  On  a  motion  to 
dissolve  the  restraining  order,  the  motion  was 
allowed;  the  court  finding  as  facts:  That 
tbe  site  of  the  school  was  changed,  upon 
petition  of  about  four-fifths  of  tbe  dtlsens 
of  Pilot  Mountain,  to  tbe  new  lot  near  the 
center  of  tbe  town,  which  was  bought  for 
$400,  to  be  conveyed  to  tbe  school  committee 
in  exchange  for  the  old  lot.  That  one  mem- 
ber of  tbe  scbool  committee  contributed  $20 
to  raising  tbe  $400  to  buy  the  new  lot  That 
no  other  monber  of  the  defendant  committee 
coDtrlbnted,  though  tbe  brother  of  one  of  the 
otbera  snbscrlbed  $75  towards  tbe  pnrcbase 


of  the  new  lot,  and  the  brother  of  another 
member  subscribed  $30  and  was  owner  of  part 
of  the  new  lot  which  is  to  be  conveyed  to  the 
school  committee  upon  payment  for  }t  out  of 
tbe  $400  fund  to  be  raised  by  tbe  citizens 
for  that  purpose.  The  court  found  as  a  fact 
that  there  was  "no  f  rand  or  collusion  on  tbe 
part  of  tbe  committee,  and  that  the  members 
of  tbe  defendant  committee  have  no  financial 
interest  in  tbe  change  from  tbe  old  site  to  the 
new,  except  as  above  stated,"  and  that  "the 
change  of  sites  Is  In  accordance  with  the 
wishes  of  a  majority  of  tbe  patrons  of  tbe 
school  and  to  the  best  Interests  of  the  school." 

This  is  a  contest  between  those  favoring 
and  those  opposing  the  removal  of  tbe  scbool 
and  rebuilding  it  on  a  new  sit&  The  rebuild- 
ing of  the  school  and  tbe  change  of  site  are 
matters  vested  by  tbe  statute  in  the  sound 
discretion  of  the  school  committee,  and  not 
to  be  restrained  by  the  courts,  unless  in  vio- 
lation of  some  provision  of  law  (Plckler  v. 
County  Board  [at  this  term]  62  S.  E.  902),  or 
tbe  committee  Is  infiuenced  by  improper  mo- 
tives, or  there  is  misconduct  on  tbeir  part 
(Smltb  T.  Scbool  Trustees,  141  N.  C.  160,  63 
S.  E.  524).  The  court  below  having  found 
that  tbere  was  no  fraud  or  collusion,  and  tbat 
tbe  change  of  site  was  in  accordance  with 
the  wishes  of  a  majority  of  the  patrons  of 
the  school  and  to  the  best  Interests  of  tbe 
school,  tbis  court  cannot  reverse  that  Judg- 
ment or  Interfere  wltb  tbe  removal,  unless 
we  could  find' that  upon  the  evidence  or  on 
tbe  facts  found  there  was  fraud  or  collusion. 
In  a  matter  of  tbis  kind,  we  are  not  bound 
by  the  facts  found  by  the  Judge,  but  can  re- 
view the  evidence  ourselves. 

The  courts  are  astute  to  impeach  and  in- 
validate any  transaction  where  an  official 
has  any  personal  Interest  whatever  In  tbe 
matter  decided  by  him.  The  very  "appear- 
ance of  evil"  must  be  avoided;  but  bare  the 
fact  that  tbe  brothers  of  two  of  the  commit- 
tee contributed  to  the  purchase  of  tbe  new 
site  cannot  be  held  per  se  any  interest  in- 
validating tbe  action  of  tbe  board,  in  tbe  ab- 
sence of  any  evidence  whatever  that  they  In- 
fluenced any  member  of  the  board.  The  af- 
fidavits for  plaintiffs  are  chiefiy  as  to  dis- 
advantages of  removal,  which  Is  a  matter  for 
the  defendant  There  is  nothing  to  author- 
ize a  finding  that  the  old  lot  was  worth  more 
than  $300,  nor  that  tbe  new  lot  was  worth 
less  than  $400,  nor  that  any  member  of  the 
committee  had  any  financial  Interest  what- 
ever in  tbe  exchange  of  lots.  In  a  small  town 
the  raising  of  $400  to  buy  tbe  new  lot  could 
bardly  have  been  possible  If  every  one  related 
to  either  of  the  five  members  of  tbe  school 
committee  was  prohibited  from  contributing. 
As  tbe  new  lot  conveyed  to  the  school  com- 
mittee required  the  raising  of  $400  cash,  and 
tbe  old  lot  worth  $300  (and  there  is  no  evi- 
dence or  finding  impeaching  these  values), 
was  conveyed  in  exchange,  it  cannot  be  seen 
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how  the  contribution  by  one  member  of  the 
board  of  $20  towards  the  purchase  of  the 
lot  to  be  donated  to  the  board  created  any 
Interest  Invalidating  the  action  of  the  board. 
The  transaction  was  practically  a  sale  of  the 
old  lot  worth  |800,  for  Its  full  value,  and  the 
Investment  of  that  money  and  $100  more  do- 
nated by  citizens  In  the  purchase  of  the  new 
lot  at  $400,  Its  fair  value,  or  It  was  the  sale 
of  a  $300  lot  for  $400  cash  and  Its  Investment 
In  the  new  lot  The  contributor  of  $20  was 
not  profiting,  but  giving. 

The  judgment  dissolving   the  restraining 
order  is  affirmed. 


HENDEORSON-SNTDBR   CO.   v.    POLK, 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
190e.) 

1.  Appeai,  and  Ebbob  (S  1001*)— Vkbdiot— 
Conclusiveness. 

Where  the  evidence  in  support  of  a  fact, 
though  slight,  was  fit  for  the  consideration  of 
the  jury,  the  verdict  will  not  be  disturbed  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  3822,  3928-3d34;  I>ec. 
Dig.  i  1001.*] 

2.  EVIDEKCB    (t  253»)— ADiaSSIOHB— OONSPIB- 
AT0B8. 

Where  a  mortgagor  and  the  senior  mortga- 
gee conspired  to  have  the  property  sold  at  an 
undervaluation,  and  thereby  defeat  the  rights 
of  the  junior  mortgagee,  the  acts  and  declara- 
tions of  the  mortgagor  in  furtherance  of  the 
common  design  were  admissible  against  the  sen- 
ior mortgagee. 

[Eld.   Note.— For  other   cases,    see   Evidence, 
Cent.  Dig.  SS  994,  986;   Dec.  Dig.  |  253.»] 
8.  Evidence  (J  260*)— Admissions— Conbpib- 

ATOBS— Proof  of  Conspiracy. 

Evidence  held  to  show  a  common  purpose 
of  a  chattel  mortgagor  and  the  senior  mortgagee 
to  malie  a  sham  sale  of  the  mortgaged  chattels 
to  defeat  the  rights  of  the  junior  mortgagee, 
authorizing  the  admission  in  evidence  of  the 
acts  and  declarations  of  the  mortgagor  in  fur- 
therance of  the  common  design. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  e  1010;   Dec  Dig.  {  260.*] 
4.  Evidence  (§  253*)- Admissions— Conspib- 

ATORS. 

Where  two  or  more  i>eison8  combme  for 
any  illegad  purpose,  any  act  or  declaration 
made  by  one  of  tnem  in  furtherance  of  the  com- 
mon object,  and  forming  a  part  of  the  res  ges- 
tie,  may  be  given  in  evidence  against  the  other. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  994,  996;  Dec  Dig.  S  253.*] 
6.  Evidence  (|  253*)— Admmbionb— Cohspib- 

ATOBS. 

Substantially  the  same  rule  applies  in  crim- 
inal and  civil  cases  as  to  the  admissibility  of 
acts  and  declarations  of  one  conspirator  as  orig- 
inal evidence  against  each  member  of  the  con- 
spiracy. 

[Ed.  Note.— For  other  cases,  see  E^vidence, 
Dec.  Dig.  i  253.*] 

6.   CHATTEt    MOBTGAGES    (J    2G2*)— "SAtEB    AT 

Auction"— Validity. 

A  sale  of  mortgaged  chattels  at  auction  is 
a  sale  to  the  highest  bidder,  its  object  a  fair 
price,  and  its  means  competition  ;  and  any  agree- 
ment to  stifle  competition  is  a  fraud,  and  the 
act  of  the  mortgagor  in  trying  to  induce  persons 


not  to  bid,  stating  that  it  was  a  sham  sale,  is 
improper. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  f  282.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  637,  638.] 

Appeal  from  Superior  Court,  Union  Cannty; 
E.  B.  Jones,  Jndga 

Action  by  the  Henderson-Snyder  Company 
against  J.  A.  Polk.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

This  action  was  brought  to  recover  the 
possession  of  a  mule.  The  plaintiff  claimed 
the  mule  under  a  mortgage  of  J.  Lee  Polk 
to  it  and  the  defendant  under  a  mortgage 
from  3.  Lee  Polk  of  prior  date  which  convey- 
ed two  mulea,  one  of  which  is  the  mule  in 
controversy.  The  defendant  alleged  that  the 
note  and  mortgage  under  which  the  plain- 
tiff claimed  were  given  to  sappress  a  criml- 
Inal  prosecution,  and,  further,  that  the  two 
mules  had  been  sold  under  the  senior  mort- 
gage at  a  fair  sale  and  purchased  by  him. 
The  plaintiff  denied  that  the  consideration 
of  the  debt  and  mortgage  hdd  by  it  was  the 
suppression  of  a  criminal  prosecution,  and 
alleged  that  at  the  sale  under  the  senior 
mortgage,  there  was  a  fraudulent  suppres- 
sion of  biddings  for  the  purpose  of  defeat- 
ing its  rights  under  the  Junior  mortgage. 
The  issues  submitted  to  the  jury,  with  the 
answers  thereto,  were  as  follows: 

"(1)  Was  the  agreement  to  nol.  pros,  the 
criminal  prosecution  against  J.  Lee  Polk  any 
part  of  the  consideration  in  execution  of  the 
note  and  mortgage  sued  on?   Answer.    No. 

"(2)  Was  the  bidding  at  the  sale  by  the 
mortgagee,  J.  F.  Doster,  chilled  and  sup- 
pressed by  the  conduct  of  J.  Lee  Polk  with 
the  knowledge  and  consent  of  3.  A.  Polk,  and 
did  the  defendant  J.  A.  Polk,  purchase  the 
property  sold  at  an  indequate  price?  Answer. 
Yes. 

"(3)  What  was  the  value  of  said  mules  on 
the  day  of  sale?    Answer.    $250. 

"(4)  Is  plaintiff  the  owner  of  and  entitled 
to  the  possession  of  the  mule  described  in 
the  pleadings?    Answer.    Yes. 

"(0)  What  is  the  value  of  said  mule?  An- 
swer.   $125." 

The  defendant  in  apt  time,  requested  the 
court  to  Instruct  the  Jury  as  follows: 

"(1)  There  is  no  evidence  from  which  the- 
jury  can  find  that  the  defendant  J.  A.  Polk, 
did  anything  or  used  any  wwda  calculated 
to  chill  or  stifle  biddings  at  the  said  sale 
(under  the  senior  mortgage),  and  the  Jury 
should  answer  the  second  Issue,  'No.' 

"(2)  If  the  jury  believe  the  evidence,  they 
should  answer  the  first  issue,  'Yes.'" 

The  court  refused  to  give  either  of  tlie 
instructions,  and  the  defendant  accepted. 
The  defendant  objected  to  the  submission  of 
the  second  issue,  the  objection  was  overruled, 
and  the  defendant  excepted.  Judgment  was 
rendered  upon  the  verdict  for  the  plaintiff,. 
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and  the  defendant  appealed.   The  otber  facts 
are  stated  In  tbe  opinion  of  the  court 

Kedwlne  &  Bikes,  tor  appellant 

WALKER,  J.  We  have  carefully  examin- 
ed tbe  testimony  in  this  case,  and  think  there 
was  at  least  some  evidence  that  the  plain- 
tiff's mortgage  was  not  given  to  procure  the 
yrithdraTral  of  the  criminal  prosecution,  or, 
in  other  words,  that  the  suppression  of  the 
prosecution  was  not  the  consideration  of 
the  debt  and  the  mortgage  securing  its  pay- 
ment. There  was  some  evidence  tending  to 
show  that  the  withdrawal  of  the  prosecntion 
was  an  Independent  transaction,  not  influenc- 
ed by  the  promise  to  give  the  note  and  mort- 
gage. Tbe  evidence  may  have  been  slight, 
but  it  was  fit  for  the  consideration  of  the 
Jury  in  our  opinion. 

The  defendants  objected  to  the  evidence 
as  to  the  declarations  of  J.  Lee  Polk  as  to  tbe 
suppression  of  biddings  at  the  sale  under  the 
senior  mortgage,  upon  the  ground  that  it 
was  hearsay,  and  therefore  not  competent 
against  J.  A.  Polk,  but  tbe  evidence  tends 
to  show  that  J.  Lee  Polk  and  J.  A.  Polk, 
the  latter  being  tbe  father  of  the  former,  were 
acting  together  in  making  the  sale ;  the  mort- 
gagee, J.  F.  Doster,  having  little  or  nothing 
to  do  with  it  There  were  facta  and  circum- 
stances the  Jury  might  well  find  to  have  ex- 
isted and  relations  and  conduct  of  the  par- 
ties, which  tend  to  show  that  tbe  sale  was 
not  a  fair  one,  but  that  J.  Lee  Folk  and  3, 
A.  Polk  bad  conspired  for  the  purpose  of 
having  the  property  sold  at  an  undervalue, 
so  as  to  defeat  the  plaintiff's  rights  under 
his  mortgage.  This  made  competent  the  acta 
and  declarations  of  J.  Lee  Polk  in  further- 
ance of  tbe  common  design.  Tbe  Jury  foimd 
that  it  was  a  colluslTe  sale,  and  upon  evi- 
dence, as  we  think,  which  Justified  the  find- 
ing. That  J.  Lee  Polk  acted  with  the  full 
knowledge  and  consent  of  the  defendant  in 
all  be  did  with  respect  to  tbe  sale  seems  to  be 
clearly  shown  by  tbe  evidence.  J.  Lee  Polk 
procured  the  bidder,  a  stranger  who  bad 
no  interest  in  the  matter,  but  who  really  act- 
ed in  tbe  Interest  of  J.  A.  Polk  at  the  request 
of  J.  Lee  Polk.  Tbe  property  sold  was  worth 
f250,  and  was  bought  at  tbe  sale  for  $100 
and  J.  F.  Poster's  debt  of  $75  was  paid.  J. 
A.  Polk  afterwards  sold  one  of  the  mules 
for  $126,  retaining  the  other  one.  There  were 
other  facts  shown  which  tended  to  establisb 
a  common  purpose  to  make  a  sham  sale,  and 
that  It  was  understood  bow  tbe  Illegal  sale 
should  be  effected.  "Where  two  persons  are 
engaged  together  in  the  furtherance  of  a 
common  design  to  defraud  others,  the  dec- 
larations of  each  relating  to  the  enterprise 
are  evidence  against  tbe  other,  though  made 
In  the  latter's  absence."  Lincoln  y.  Claflln, 
7  Wall.  132,  19  L.  Ed.  106.  Judge  EUIott 
thus  states  the  rule  in  such  cases:  "It  is 
perhaps   tbe  nnlversal   mle  that   any   act 


done,  or  any  declaration  made,  by  any  one  of 
the  conspirators  in  the  furtherance  or  per- 
petration of  the  alleged  conspiracy,  may  be 
given  in  evidence  against  bimself  or  bis  co- 
conspirators. This  rule  bas  been  more  apt- 
ly stated  as  follows:  "The  law  undoubtedly 
Is  that,  where  two  or  more  persons  combine 
or  associate  together  for  the  prosecution  of 
some  fraudulent  or  illegal  purpose,  any  act 
or  declaration  made  by  one  of  them  in  fur- 
therance of  the  common  object,  and  forming 
a  part  of  the  res  gests,  may  be  given  In 
evidence  against  the  other.'  Of  this  rule 
the  Supreme  Court  of  Indiana  said:  The 
principle  on  which  the  acts  and  declarations 
of  other  conspirators,  and  acts  done  at  dif- 
ferent times,  are  admitted  In  evidence  against 
the  persons  prosecuted,  la  that  by  the  act 
of  conspiring  together  the  conspirators  have 
Jointly  assumed  to  themselves,  as  a  body,  tbe 
attribute  of  individuality,  so  far  as  regards 
the  prosecution  of  the  common  design,  thus 
rendering  wbatever  is  done  or  said  by  any 
one  in  furtherance  of  that  design  a  part  of 
the  res  gestee,  and  therefore  the  act  of  all.' 
Substantially  the  same  rule  applies  in  crim- 
inal as  In  civil  cases  as  to  tbe  admissibility 
of  the  acts  or  declarations  of  one  conspirator 
as  original  evidence  against  each  member  of 
the  conspiracy."  4  Elliott  on  Evidence,  t 
2839;  citing  Card  v.  State,  109  Ind.  416, 
9  N.  B.  591.  See,  also,  Cuyler  v.  McCartney, 
40  N.  Y.  221;  State  v.  George,  29  N.  C.  327; 
Cablnesa  v.  Martin,  15  N.  C.  110. 

What  J.  Lee  Polk  said  at  tbe  sale  was 
calculated  to  deter  others  from  bidding  and 
to  depress  the  price  of  tbe  property.  In  ex- 
press words,  he  tried  to  induce  others  not  to 
bid,  stating  that  it  was  a  sham  sale.  "A 
sale  at  auction  is  a  sale  to  the  highest  bidder, 
its  object  a  fair  price,  Its  means  competition. 
Any  agreement  to  stifie  competition  is  a  fraud 
upon  the  principles  on  which  the  sale  la 
founded."  Smith  v.  Greenlee,  13  N.  C.  126, 
18  Am.  Dec.  564;  Davis  v.  Keen,  142  N.  C. 
486,  55  S.  E.  859. 

We  have  found  no  reversible  error  In  the 
other  rulings  of  the  court  to  which  the  de- 
fendant excepted. 

No  error. 


ROSENTHAL   v.   CITY   OP   GOLDSBORO. 

(Sapreme  Court  of  North  Carolina.     Nov.  19, 
1908.) 

1.   MURICIPAI.    COBPOKATIONS    ({    696*)— TJSBS 

OF  Public  Places— STBEST—OBSTBUCTions 

—Removal. 

The  decision  of  a  maniclpal  corporation 
that  the  removal  of  trees  was  necessary  for  the 
proper  use  of  a  street  will  not  be  interfered 
with  by  the  conrts,  unless  tbe  action  was  ao  nn- 
reasonable  as  to  amount  to  an  oppressive  and 
manifest  abase  of  the  discretion. 

[Ed.  Note.— For  other  cases,  see  Maniclpal 
Oorporatlons,  Cent.  Dig.  {  1498;  Dec  Dig.  i 
696.*] 
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2.  MUNICIPAI.    COBFOBATIORB     (|    696*)— USKB 

or  PuBuo  Flaoks— Stbektb. 

Th«  general  power  of  a  municipal  gorem- 
ment  over  its  streets  extends  as  well  to  the  pow- 
er to  order  removal  of  trees  for  the  preservation 
of  city  sewers  laid  in  the  streets  as  for  their 
removal  as  an  obstruction  to  travel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coporations,  Dec.  Dig.  i  696.*] 

3.  EhniTKNT  DouAiN  (I  82*)— CoitFxnsATXOH 
— Additionai.  Uses. 

A  municipal  corporation  having  a  right,  in 
its  discretionary  power  to  care  for  its  streets, 
to  order  the  removal  of  shade  trees  for  preserva- 
tion of  sewers  laid  in  the  street,  an  abutting 
owner  was  not  entitled  to  compensation  for  the 
trees  removed,  and  therefore  was  not  entitled  to 
notice  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  82.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Gnlon,  Judge. 

Action  by  Eva  Rosenthal  against  the  City 
of  GoldBboro.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

It  appeared  that  the  city  authorities  In 
charge  and  control  of  the  matter,  having 
concluded  that  the  roots  from  certain  shade 
trees  along  the  streets  of  the  dty  obstructed 
and  threatened  the  safety  of  the  city  sewer- 
age, ordered  removal  of  the  trees,  and  there- 
upon the  plaintiff,  owning  and  occupying  a 
residence  abutting  on  the  streets,  and  which 
would  be  Injuriously  affected  by  the  execu- 
tion of  the  order,  instituted  the  present  suit 
to  restrain  the  contemplated  removal. 

From  the  facts  stated  In  the  pleadings, 
and  admitted  by  the  parties  In  open  court, 
it  appeared: 

"This  cause  coming  on  to  be  heard,  and 
the  pleadings  being  read,  the  defendant 
thereupon  admits  that  the  elm  trees  describ- 
ed In  the  complaint  are  no  more  obstruction 
to  the  free  use  of  the  streets  and  sidewalks 
for  travel  than  any  other  trees  located  on 
the  streets  of  the  city,  but  reiterates  its  al- 
legation that  the  said  elms  and  all  other  elms 
of  the  city  are  nuisances,  in  that  they  ob- 
struct the  sewerage  of  the  said  city.  The 
court  thereupon,  from  the  pleadings  in  the 
case  and  the  admissions  in  open  court,  finds 
the  following  facts: 

"(1)  That  the  defendant  Is  a  municipal  cor- 
poration, duly  chartered  and  organized. 

"(2)  That  the  plaintiff  is  and  has  been 
for  many  years  a  resident  of  the  said  city, 
and  owns  and  occupies  a  dwelling  house  sit- 
uated on  the  eastern  side  of  James  street,  in 
said  city,  and  fronting  about  105  feet  on 
said  street;  that  In  front  of  said  residence, 
and  on  the  western  side  thereof,  extending 
along  the  whole  front  thereof,  and  Just  in- 
side the  curb  line  of  the  sidewalk  of  said 
city,  there  have  been  for  the  last  20  years, 
and  now  are,  seven  or  eight  large  handsome 
elm  trees,  planted  by  the  plaintiff  and  those 
through  whom  she  claims  title  to  the  said 
lot,  which  said  trees  add  greatly  to  the  ap- 
pearance and  enjoyment  of  her  said  premis- 


es, and  said  trees  make  no  more  obetmctlon 
to  the  free  use  of  the  said  sidewalk  and 
street  by  the  public  for  passage  over  it  than 
is  made  by  all  other  trees  in  said  city. 

"(3)  That  the  plaintiff  has  a  property  right 
In  said  trees. 

"(4)  That  about  12  yean  ago  the  defend- 
ant cfHistmcted  in  said  dty  a  general  system 
of  sewerage,  a  portion  of  which  passed 
through  the  middle  of  the  street  In  front  of 
the  premises  of  the  plaintiff,  and  which  Is 
now,  in  use,  that  roots  from  some  of  the  elm 
trees  in  the  said  city  hare  penetrated  in  some 
portions  of  said  dty  into  the  said  sewer,  and 
have  thereby  rendered  the  same  less  useful. 

"(5)  That  the  said  dty  is  the  owner  of  a 
system  of  waterworks,  supplying  water  to 
residents  of  said  dty  for  compmsation,  and 
furnishing  water  to  the  dty  for  public  use, 
which  system  of  waterworks  is  used  in  con- 
nection with  the  said  system  of  sewerage  by 
both  said  dty  and  the  citizens  thereof,  both 
constituting  one  system  for  the  purpose  of 
furnishing  water,  and  after  its  use  for  the 
purpose  of  carrying  off  sam& 

"(6)  That  on  the  7th  day  of  January,  1907, 
the  defendant  took  action  to  cause  the  trees 
of  the  plaintiff  and  all  other  dtlzens  of  the 
town  to  be  cut  down  and  removed  from  the 
streets  of  the  dty,  as  appears  from  the  min- 
utes of  the  meeting  of  the  board  of  alder- 
men of  said  city  held  on  January  7,  1907, 
which  Is  as  follows:  'The  street  committee 
was  empowered  to  have  all  the  elm  trees 
along  the  line  of  the  city  sewers  removed, 
and  chief  of  police  instructed  to  employ  a 
force  of  hands  for  that  purpose,  and  to  sell 
wood  from  said  trees  to  help  in  defraying  the 
expense  of  the  removal  of  the  same,  having 
been  condemned  as  injurious  to  sewers.' 
That,  pursuant  to  said  order,  the  authorltiea 
of  the  said  dty  have  cut  and  removed  from 
the  streets  of  said  city  a  number  of  elm 
trees,  and  were,  at  the  beginning  of  this  ac- 
tion, threatening  to  cut  down  and  remove  tbe 
trees  of  the  plaintiff.  That  the  plaintiff  had 
no  other  notice  of  the  purpose  to  cut  down 
her  trees  than  arises  from  the  knowledge  of 
the  existence  of  the  said  order,  and  after- 
wards an  appearance  by  her  agent  before 
the  board  to  effect  a  compromise,  which  was 
refused. 

"(7)  That  no  proceedings  were  had  or  be- 
gun to  condemn  plaintifTs  trees,  and  no  com- 
pensation was  tendered  or  offered  to  her  for 
their  destruction. 

"(8)  That  section  27  of  the  charter  of  the 
dty  of  Goldsboro  provides  that,  among  the 
powers  herein  conferred  on  tbe  board  of 
aldermen,  they  shall  provide  water,  provide 
for  repairing  and  draining  the  streets, 
*  *  *  regulate,  suppress,  and  remove  nui- 
sances.   •    •    ♦ 

"(9)  That  section  S8  of  the  charter  pro- 
vides that  the  board  of  aldermen  shall  have 
power  to  lay  open  the  new  streets  within 
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the  corporate  limits  of  the  city  whenever  by 
them  deemed  necessary,  and  have  power  at 
any  time  to  widen,  enlarge,  change,  or  extend 
or  discontinue  any  street  or  streets,  or  any 
part  thereof,  within  the  corporate  limits  of 
the  city,  and  shall  have  full  power  and  an- 
thorlty  to  condemn,  appropriate  to  use  any 
land  or  lands  necessary  for  any  of  the  pro- 
visions named  In  this  section. 

"(10)  That  section  46  of  the  charter  pro- 
vides that  the  board  of  aldermen  shall  cause 
to  be  kept  dean  and  in  good  repair  the 
streets,  sidewalks,  and  alleys.  They  may  es- 
tablish the  width,  ascertain  the  location  of 
those  already  provided,  and  lay  ont  and 
open  up  others,  and  may  reduce  or  Increase 
the  width  of  all  of  them." 

And  it  was  thereupon  considered  and  ad- 
jTidged  by  the  court:  "That  It  Is  not  within 
the  power  of  the  defendant  to  destroy  the 
trees  in  which  the  plalntUf  has  a  property 
right  without  Just  compensation  to  be  as- 
certained upon  due  notice,  and  it  Is  further 
considered  and  adjudged  that  the  defendant 
be  perpetually  enjoined  from  proceeding  to 
cut  down  said  trees  until  and  unless  a  proper 
proceeding  Is  instituted  to  condemn  the  same. 
It  Is  further  adjudged  that  the  plaintiff  re- 
cover the  costs  of  the  defendant,  to  be  taxed 
by  the  clerk." 

Defendant  excepted  and  appealed. 

J.  Lk  Barham,  for  appellant  Isaac  F. 
Dortcfa  and  Aycock  &  Daniels,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as  above), 
nie  decisions  of  this  state  are  against  tbe 
plalntifC's  position,  and  the  ruling  of  the 
court  below  upholding  It,  notably  the  case 
of  Tate  V.  Greensboro,  114  N.  C.  392,  19  S. 
B.  791,  24  li.  B.  A.  671.  That  was  a  case 
Involving  tbe  right  of  a  city  to  remove  shade 
trees  from  the  streets  and  sidewalks,  and 
the  court  held  as  follows: 

"(1)  A  city  has  exactly  the  same  rights  in 
and  is  under  the  same  responsibilities  for  a 
street  which  it  controls  by  dedication  only 
as  in  and  for  one  which  has  been  granted  or 
condemned;  and  tbe  rights  of  the  abutting 
proprietor  are  no  greater  in  such  street  than 
If  it  had  been  granted  or  condemned. 

"(2)  The  law  gives  to  municipal  corpora- 
tions an  almost  absolute  discretion  in  the 
maintenance  of  their  streets,  since  wide  dis- 
cretion as  to  tbe  manner  of  performance 
should  be  conferred  where  responsibility  for 
improper  performance  Is  so  heavUy  laid. 

"(3)  The  charter  of  tbe  city  of  Greensboro 
and  tbe  general  law  of  tbe  state  (2  Code 
1883,  c.  62)  give  to  the  municipal  authorities 
of  tliat  city  wide  discretion  in  the  control 
and  Improvement  of  Its  streets,  and,  if  dam- 
age result  to  an  abutting  property  owner  by 
reason  of  acts  done  by  it  neither  negligently 
nor  maliciously  and  wantonly,  but  in  good 
faith  in  the  careful  exercise  of  that  discre- 
tion, it  is  damnum  absque  injuria. 

"(4)  The  courts  will  not  interfere  with 


tbe  exercise  of  a  discretion  reposed  In  tbe 
moniclpal  authorities  of  a  city  as  to  when 
and  to  what  extent  its  streets  shall  be  im- 
proved, except  in  cases  of  fraud  and  oppres- 
sion constituting  manifbst  abuse  of  such  dis- 
cretion." 

In  order  to  show  bow  far  the  principle 
was  applied  In  that  decision,  It  appeared 
that  the  city  authorities,  having  concluded 
that  the  trees  from  their  shade  and  placing 
tended  to  prevent  the  proper  maintenance  of 
the  streets  in  reference  to  the  public  benefit 
and  convenience,  ordered  their  removal,  and 
on  the  hearing  the  Judge  found:  "That  the 
trees  did  not  obstruct  the  passage  of  persons 
on  the  sidewalks ;  that  the  public  convenience 
did  not  require  their  destruction;  that  the 
mudhole  in  the  street,  for  the  removing  of 
which  this  act  seems  to  have  been  done, 
could  have  been  remedied  without  cutting 
down  the  trees."  And  on  the  facts  Burwell, 
J.,  in  his  well-considered  opinion,  thus  stated 
the  question  presented:  "This  phase  of  the 
case  presents  for  onr  consideration  this  ques- 
tion :  Can  the  courts  review  the  exercise  by 
the  city  of  Greensboro  of  its  power  to  repair 
and  improve  its  streets  and  remove  what  it 
considers  obstructions  therein,  and  find  and 
declare  that  certain  trees  In  the  streets  of 
that  city  which  the  municipal  authorities 
honestly  believe  were  injurious  and  obstruc- 
tive to  the  public  were  in  fact  not  so,  and 
upon  such  findings,  there  being  no  allegation 
of  negligence  or  of  any  want  of  good  faith 
on  the  part  of  the  city,  award  damages  to  an  . 
abutting  proprietor,  the  comfort  of  whose 
home  has  been  lessened  by  the  removal  of 
the  trees?"  And  in  reference  thereto,  among 
other  things,  said:  "Hence  it  Is  that  the  law 
gives  to  all  such  corporations  an  almost  ab- 
solute discretion  in  tbe  maintenance  of  their 
streets,  considering,  it  seems,  as  is  most  rea- 
sonable, that  wide  discretion  as  to  the  man- 
ner of  performance  should  be  conferred  where 
responsibility  for  Improper  performance  is  so 
heavily  laid.  Illustrative  of  this  Is  the  pro- 
vision of  Code  1883,  {  3803,  that  the  commis- 
sioners of  towns  'shall  provide  for  keeping 
in  proper  repair  the  streets  and  bridges  of 
the  town  in  the  manner  and  to  the  extent 
they  may  deem  best'  We  think  that  under 
its  charter  and  under  the  general  law  of  the 
state  (2  Code  1883,  c.  62)  the  city  of  Greens- 
boro was  clothed  with  such  discretion  In  the 
control  and  improvement  of  its  streets,  and, 
if  damage  comes  to  the  plaintiff  by  reason  of 
acts  done  by  It  neltlier  negligently  nor  ma- 
liciously and  wantonly,  but  in  good  faith  in 
the  careful  exercise  of  that  discretion,  it  is 
damnum  absque  injuria.  Smith  v.  Wash- 
ington, 20  How.  185;  16  L.  Ed.  858;  Brush  v. 
City  of  Carbondale,  78  111.  74;  Pontiac  v. 
Carter,  32  Mich.  164."  The  opinion  further 
quotes  with  approval  from  the  case  of  Chase 
V.  City,  81  Wis.  313,  51  N.  W.  660,  16  L.  R. 
A.  553,  29  Am.  St  Rep.  89S,  as  follows:  "The 
right  of  the  public  to  the  use  of  the  street 


Digitized  by 


Google 


908 


62  SOUTHEASTERN  REPOBTBB. 


(N.C* 


for  the  purpose  of  travel  extends  to  the 
portion  set  apart  and  used  for  sidewalks,  as 
w^  as  to  the  way  for  carriages,  wagons, 
etc.,  and.  In  short,  to  the  entire  width  of  the 
street  upon  which  the  land  of  the  lot  owner 
abuts.  As  against  the  lot  owner,  the  city,  as 
trustee  of  the  public  use,  has  an  undoubted 
right,  whenever  its  autboritieB  see  fit,  to  open 
and  fit  for  use  and  travel  the  street  over 
which  the  public  easement  extends  to  the 
entire  width,  and  whether  It  will  so  open  and 
Improve  it,  or  whether  it  should  be  opened 
and  improved,  is  a  matter  of  discretion,  to 
be  determined  by  the  public  authorities  to 
whom  the  charge  and  control  of  the  public  in- 
terests in  and  over  such  easements  are  com- 
mitted. With  tills  discretion  of  the  author- 
ities courts  cannot  ordinarily  Interfere  upon 
the  complaint  of  the  lot  owner  so  long  as  the 
easement  continues  to  exist  •  •  •  The 
public  use  is  the  dominant  interest,  and  the 
public  authorities  are  the  exclusive  Judges 
when  and  to  what  extent  the  streets  shall  be 
Improved.  Courts  can  interfere  only  in  cases 
of  fraud  and  oppression,  constituting  mani- 
fest abuse  of  discretion.  It  necessarily  fol- 
lows that  for  the  performance  of  this  discre- 
tionary duty  by  the  city  officers  in  a  rea- 
sonable and  prudent  manner  no  action  can 
be  maintained  against  the  city."  This  doc- 
trine, so  clearly  and  forcibly  stated  by  the 
learned  justice,  was  apparently  qualified  to 
some  extent  in  State  v.  Biggs,  a  decision  of 
this  court,  reported  in  126  N.  C.  1014,  35  S. 
E.  473,  48  L.  R.  A.  446.  but  this  last  decision 
was  itself  overruled  in  the  recent  case  of 
Small  V.  Edenton,  146  N.  C.  527,  60  S.  E.  413, 
and  it  may  now  be  considered  as  established 
with  us  that  our  courts  will  always  be  most 
reluctant  to  Interfere  with  these  municipal 
governments  in  the  exercise  of  discretionary 
powers  conferred  upon  them  for  the  public 
weal,  and  will  never  do  so  unless  their  ac- 
tion should  be  so  clearly  unreasonable  as  to 
amount  to  an  oppressive  and  manifest  abuse 
of  their  discretion.  This  position  is,  we 
think,  supported  by  the  better  reason,  and 
is  in  accord  with  the  decided  weight  of  au- 
thority. Brodnax  v.  Groom,  64  N.  C.  244; 
Chase  v.  City,  81  Wis.  313,  51  N.  W.  660,  15 
I*  R.  A.  553.  29  Am.  St  Rep.  898;  City  v. 
Shaw,  155  111.  S7,  39  N.  B.  584,  27  L.  R.  A. 
580,  46  Am.  St  Rep.  811 ;  Smith's  Mod.  Law 
Munlc.  Corporation,  t  1311.  True,  the  doc- 
trine announced  In  Tate  v.  Greensboro  was 
In  reference  to  the  removal  of  shade  trees 
when  considered  as  an  obstruction  to  travel, 
but  the  dominant  principle  discussed  and  ap- 
plied was  in  reference  to  the  general  power  of 
a  mimiclpal  government  over  Its  streets  when 
exercised  for  the  benefit  and  convenience  of 
the  public;  and  this  principle  Is  none  the 
less  potent,  and  its  application  none  the  less 
necessary,  because  the  motive  and  purpose  of 
exercising  the  power  was  for  the  preservation 
of  the  city  sewerage.  It  is  well  established 
that  the  right  of  user  for  the  last  purpose 


arises  to  the  public  by  reason  of  the  dedlca- 
tion  (Elliott  on  Streets,  {  17),  aqd  in  a  mat- 
ter of  such  supreme  and  controlling  impor- 
tance It  would  lead  to  most  deplorable  re- 
sults if  municipal  governments  could  be  stop- 
ped or  hindered  in  their  efTorts  taken  In  good 
faith  to  preserve  the  public  health,  unless 
their  action  should  come  clearly  under  con- 
demnation within  the  principle  announced, 
as  law  in  that  decision. 

Nor  can  any  valid  objection  be  made  be- 
cause no  notice  was  given  plaintiff.  It  is- 
true  that,  where  condemnation  is  required, 
notice  must  be  provided  for  or  given  at  some 
stage  of  the  proceedings,  though  we  have 
held  In  State  v.  Jones,  139  N.  C.  613,  52  S. 
E.  240,  2  L.  R.  A.  (N.  S.)  813,  that  such 
notice  is  not  required  when  the  order  of  ap- 
propriation is  made,  but  is  sufficient  If  pro- 
vided for  when  the  appraisement  is  made  or- 
the  amount  of  compensation  Is  to  be  fixed; 
but  that  is  where  some  right  of  the  injured, 
party  is  wrongfully  invaded,  making  condem- 
nation proceedings  necessary.  In  the  present 
case,  as  we  have  endeavored  to  show,  the 
authorities  of  the  city,  being  In  the  exercise 
of  discretionary  powers,  conferred  upon  them 
by  the  law  for  the  welfare  of  the  public,  and, 
there  being  no  evidence  tending  to  show  a 
want  of  good  faith  or  oppressive  abuse  of 
their  discretion,  there  is  no  legal  right  of 
plaintiff  Infringed  upon.  The  Injury,  If  any^ 
suffered  by  her  is  damnum  absque  injuria. 
We  again  refer  to  Tate  v.  Qreensboro,  supra, 
as  authority  for  the  position  that  no  notice 
was  required. 

There  Is  nothing  here  said  which  conflicts., 
or  Is  Intended  to  confiict,  with  the  decision 
of  this  court  in  Brown  v.  Electric  Co.,  138 
N.  a  533,  51  S.  E.  62,  60  L.  R.  A.  631,  107 
Am.  St  Rep.  554,  cited,  and  to  a  great  extent 
relied  upon,  by  plaintiff.  In  that  valuable 
opinion,  delivered  In  protection  of  the  Just 
rights  of  the  Individual  citizen.  It  was  held 
that  a  municipal  government  had  no  power 
to  confer  upon  a  corporation  exercising  its 
privileges  for  purposes  of  private  gain  the 
right  to  construct  and  operate  a  street  rail- 
way along  the  public  streets  of  a  city  or 
town,  so  as  to  deprive  abutting  owners  of 
their  right  to  compensation  by  reason  of  the 
additional  burden  thus  placed  upon  the 
streets.  A  perusal  of  the  opinion  will  show 
that  the  decision  was  placed  distinctly  on 
the  ground  that  such  action  of  the  city  gov- 
ernment was  clearly  not  taken  for  the  benefit 
of  the  public,  nor  in  the  exercise  <tf  powers 
conferred  for  Its  benefit,  and  which  were  con- 
templated and  included  in  the  original  act  of 
dedication,  but  in  promotion  of  a  private  en- 
terprise. Accordingly  it  was  held  In  that 
case:  "(8)  An  abutting  owner  has  property 
In  shade  trees  standing  along  the  sidewalk 
which  the  law  will  protect,  and  they  may  not 
be  removed  except  where  their  removal  is 
necessary  for  the  use  of  the  street  as  a  public- 
highway." 
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There  was  error  In  the  Judgment  entered 
below,  and,  on  the  facts  stated  and  admitted, 
there  should  be  Judgment  entered  that  de- 
fendant go  without  day,  and  it  Is  so  ordered. 

Seversed. 


KUKER  V.  SNOW  et  al. 

■(Sapteme  Court  of  North  Carolina.     Nov.  10, 
1908.) 

1.  ApFKAI.  AND  EBROB  a  863*)— JTCDOUENT  ON 

Pij:ading8— Review. 

The  court  on  appeal  from  a  jadrment  on 
the  pleadings  for  plaintiff  must  treat  the  allega- 
tions in  the  answer  as  true. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  863.*] 

2.   COKPORATIORB  (§   121*)  —  SlOOK  —  SaIX  OF 

Shakes. 

A  contract  for  the  sale  of  coiporate  stock 
required  the  buyer  to  pay  a  specified  sum  in 
cash,  and  to  deliver  other  stock  to  a  third  per- 
son to  be  sold  within  six  days  for  the  benefit  of 
the  seller  to  one  agreeable  to  a  designated  per^ 
son.  Held,  that  the  seller  before  enforcing  a 
sale  of  the  other  stock  must  allege  and  prove 
that  the  third  person  had  failed  to  make  any 
effort  to  make  a  sale  of  it  to  parties  agreeable 
to  the  designated  person,  since  the  limitation 
put  the  third  persm  on  notice  that  in  some  way 
the  designated  i>er8on  was  entitled  to  be  con- 
sulted in  finding  a  purchaser. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  121.*] 

S.  CoBPOBATiOHS  (J  121*)  —  Stock  —  SAiB  o» 

Shares. 

A  contract  for  the  sale  of  corporate  stock 
required  the  buyer  to  pay  to  the  seller  a  specified 
sum  in  cash,  and  to  deliver  to  a  third  person 
other  stock  to  be  sold  within  six  days  to  one 
agreeable  to  a  designated  person.  Whether  the 
latter  held  an  option  to  purchase  the  stock  at 
any  time  within  three  years  was  disputed.  Beld 
thst,  before  the  seller  was  entitled  to  final  judg- 
ment directing  the  sale  of  the  other  stock,  the 
disputed  question  mnst  be  settled  by  a  jury. 

[E!d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  121.*] 

Appeal  from  Superior  Court,  Durham 
Connty;  Webb,  Judge. 

Action  by  W.  R.  Kuker  against  H.  N.  Snow 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Reversed,  and  new  trial 
ordered. 

The  plaintiff  alleged:  That  on  the  21st 
day  of  February,  1907,  be  entered  into  a 
contract.  In  writing,  with  defendant  H.  N. 
Snow,  which  be  sets  out  In  the  complaint 
He  contracted  to  sell  to  defendant  Snow  91 
shares  of  the  capital  stock  of  the  Durham 
Iron  Works  Company,  of  the  par  value  of 
19,100,  "for  the  following  price,  to  wit:  Thlr- 
ty-flve  hundred  dollars  In  cash  and  sixty 
shares  of  the  capital  stock  of  the  Durham 
Book  &  Stationery  Company  of  the  par  value 
of  $3,000.00.  •  •  •  It  Is  mutually  agreed 
between  the  parties  hereto  that  said  H.  N. 
Snow  shall  deliver  said  $3,000.00  of  the  capi- 
tal stock  in  said  Durham  Book  &  Stationery 
Company  to  W.  B.  Guthrie,  Esq.,  to  be  held 
by  him  and  sold  for  the  benefit  of  said  Knker, 


to  some  party  or  parties  agreeable  to  the 
Mess.  Newsome  Bros.,  and  the  said  Snow 
agrees  on  his  part  that  the  said  stock  shall 
net  Knker  $3,000.00  In  cash.  It  is  further 
agreed  by  the  parties  hereto  that  this  agree- 
ment shall  be  perfected  and  carried  out  In 
every  detail,  within  six  days  from  this  date." 
That,  pnrsuant  to  said  contract,  plaintiff  de- 
livered to  defendant  Snow  the  shares  of  stock 
in  the  Durham  Iron  Works,  and  Snow  paid 
plaintiff  $3,600  cash.  He  also  delivered  to 
Mr.  Guthrie  $3,000  par  value  of  stock  In  the 
Durham  Book  &  Stationery  Company.  That, 
although  more  than  90  days  have  elapsed 
since  said  agreement  was  made,  said  Guthrie 
"has  faUed  and  refused  to  sell  said  stock  and 
pay  the  amount  received  to  plaintiff,  although 
demand  has  been  made  upon  both  defendant 
Snow  and  Guthrie  to  carry  out  the  terms 
of  said  contract  Plaintiff  demands  Judg- 
ment against  Snow  for  $3,000  and  interest, 
and  against  Guthrie  that  he  sell  said  stock 
and  apply  the  proceeds  to  the  payment  of  the 
Judgment  against  Snow.  At  the  January 
term,  1908,  the  court  made  an  order  that  no- 
tice Issue  to  Newsome  Bros,  to  appear  and 
show  cause  why  they  should  not  be  made 
parties  and  be  bound  by  the  Judgment  in  this 
cause.  No  exception  was  made  to  this  order, 
nor  does  It  appear  at  whose  Instance  it  was 
made.  Notice  having  been  served,  they  were 
made  parties  defendant.  The  defendants 
Snow  and  Guthrie  filed  an  answer,  admitting 
the  execution  of  the  contract  and  the  delivery 
of  the  stock  to  Guthrie  In  accordance  there- 
with. For  a  defense  they  alleged  that  some 
time  prior  to  the  execution  of  the  contract 
defendant  Snow  had  sold  to  Newsome  Bros,  a 
controlling  Interest  In  the  Durham  Book  & 
Stationery  Company,  retaining  $3,000  of  the 
stock ;  that  he  entered  into  a  written  contract 
with  said  parties,  whereby  he  pgreed  that 
said  Newsome  Bros,  "are  to  have  the  privi- 
lege of  purchasing  the  said  sixty  shares  of 
stock  now  held,  or  any  stock  which  may  here- 
after be  acquired,  or  which  may  now  be 
retained  by  said  H.  N.  Snow  and  H.  N.  Snow, 
Jr.,  and  Mrs.  H.  N.  Snow,  In  the  aforesaid 
company,  at  any  time  within  the  next  three 
years  if  they  may  so  desire,  upon  the  pay- 
ment to  said  H.  N.  Snow,  H.  N.  Snow,  Jr., 
and  Mrs.  H.  N.  Snow  of  the  par  value  of 
said  stock."  This  agreement  is  dated  Janu- 
ary 8,  1907.  That  at  the  time  defendant 
Snow  entered  into  the  contract  with  plain- 
tiff be  advised  and  informed  him  personally 
of  the  contract  with  Newsome  Bros,  in  re- 
gard to  the  sale  of  said  stock,  and  that  he 
told  him  If  he,  plaintiff,  took  said  stock,  he 
would  do  so  subject  to  the  said  prior  option 
contract,  to  all  of  which  plaintiff  then  and 
there  assented.  That  Newsome  Bros,  have 
never  waived  their  option,  nor  have  they  as- 
sented that  said  stock  should  be  sold  to  any 
other  person.    Defendants  say  that  they  are 
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ready  and  willing  to  cany  ont  tbe  contract, 
BO  far  as  they  may  be  able,  In  a  lawful  way, 
to  do  80.  Tbey  ask  to  be  protected  and 
saved  harmless  on  account  of  the  prior  option 
contract.  Newaome  Bros.,  in  accordance  with 
the  notice  served  on  them,  came  In  and  filed 
an  answer,  setting  up  the  contract  referred 
to  in  the  answer  of  Snow  and  Guthrie.  Th^ 
allege  that  they  have  not  waived  their  rights 
under  said  contract,  but,  on  the  contrary,  as- 
sert them  by  claiming  the  right  to  buy  said 
stock  at  any  time  within  three  years  from 
January  3,  1907.  Plaintiff  replied  to  tbe 
new  matter  set  up  in  the  answer  of  defend- 
ants Snow  and  Qutbrle,  denying  all  knowl- 
edge of  the  contract  with  Newsome  Bros., 
and  alleging  that  they  are  not  parties  thereto 
nor  affected  thereby.  His  honor  rendered 
Judgment  upon  the  pleadings  that  defendant 
Outhrle  sell  the  stock  deposited  with  him 
pursuant  to  the  terms  of  the  contract  between 
plaintiff  and  defendant  Snow  of  February 
21,  1907;  that  be  advertise  the  sale  for  SO 
days,  and  make  report  of  the  price,  etc.,  to 
tbe  next  term  of  the  court;  that  the  cause 
be  retained  for  further  orders.  To  this  judg- 
ment  defendants  excepted  and  appealed. 

Outhrle  &  Guthrie  and  R.  O-  Everett,  for 
appellants.    Manning  &  Foushee,  for  appellee. 

CONNOR,  J.  The  appeal  presents  tbe 
question  whether,  in  the  light  of  tbe  plead- 
ings,  his  honor  was  correct  In  rendering  the 
judgment  set  out  in  the  record.  For  the  pnr- 
IK>se  of  disposing  of  this  question,  the  allega- 
tions In  tbe  answers  must  be  taken  as  true. 
So  taken,  they  present  a  peculiar  series  of 
contracts  on  the  part  of  defendant  Snow.  He 
enters  into  the  contract  with  Newsome  Bros, 
on  January  3,  1907,  giving  them  an  option  on 
the  stock  at  par  for  three  years.  On  Febru- 
ary 21,  1907,  he  enters  Into  a  contract  with 
plaintiff,  placing  the  stock  In  the  bands  of 
Mr.  Guthrie  to  sell  in  six  days  "to  some  par- 
ty or  parties  agreeable  to  Mess.  Newsome 
Bros."  We  cannot  ignore  this  limitation  up- 
on Guthrie's  power  to  sell.  If  nothing  else 
appeared,  before  plaintiff  could  enforce  a 
sale,  he  would  have  to  allege  and  prove  that 
Outhrle  had  failed  or  refused  to  make  an 
effort  to  make  a  sale  to  "parties  agreeable  to 
Newsome  Bros."  Tbe  limitation  put  Guthrie 
upon  notice  that  In  some  way  Newsome  Eros, 
were  entitled  to  be  consulted  In  finding  a 
purchaser,  or,  at  least,  that  tbe  person  who 
purchased  should  be  agreeable  to  them;  oth- 
erwise the  language,  in  that  respect,  has  no 
significance.  If  he  should  disregard  the  lim- 
itation upon  his  power  to  sell,  be  might  Incur 
liability  either  to  Newsome  Bros.,  or,  if  they 
had  a  prior  right  to  the  stock,  to  the  pur- 
chaser. Of  course,  he  could  not  arbitrarily 
refuse  to  act  In  the  premises.  It  is  true  that 
plaintiff  alleges  that  he  has  demanded  of 
Guthrie  to  sell  the  stock,  but  he  does  not  al- 


lege that  a  sale  can  be  made  in  accordance 
with  the  terms  of  the  contract  to  some  iier- 
son  agreeable  to  Newsome  Bros.  This,  how- 
ever, is  not  all  that  appears.  It  1b  alleged 
in  the  answer  that  Newsome  Bro&  have  the 
right  to  purchase  the  stock  at  par  at  any  time 
within  three  years,  and  that  plaintiff  had 
notice  of  this  right  and  made  the  contract 
subject  to  Newsome  Bros.'  option.  This  al- 
legation Is  denied  by  plaintiff.  Before  any 
order  of  sale  is  made  or  final  judgment  ren- 
dered, this  Issue  of  fact  should  be  settled  by 
the  jury.  We  forbear  discussing  the  question 
resipectlng  the  right  of  Newsome  Bros,  to  de- 
mand specific  performance  of  the  contract 
with  Snow,  and  to  that  end  to  enjoin  the  sale 
until  the  expiration  of  their  option;  also, 
whether  a  purchaser  from  Snow  or  from 
Guthrie,  trustee,  would  take  the  stock  subject 
to  Newsome  Bros.'  rights.  In  the  light  of 
Snow's  guaranty  that  the  stock  shall  bring 
par  value  when  sold,  and  that  he  will  make 
good  any  deficiency  to  the  extent  of  $3,000, 
It  is  difficult  to  see  how  he  is  Interested  in 
delaying  a  sale.  In  any  event,  he  is  liable 
to  plaintiff  for  $3,000 ;  the  only  question  being 
whether  he  can,  if  he  make  £:ood  his  allega- 
atlon,  postpone  the  sale  for  three  years,  or 
until  Newsome  Bros,  see  fit  to  close  their  op- 
tion either  by  taking  the  stock  at  par,  or 
surrendering  their  claim  to  It 

The  judgment  of  bis  honor  must  be  set 
aside,  and  a  new  trial  had,  to  the  end  that 
the  controverted  matters  may  be  settled.  It 
is  so  ordered. 

New  triaL 


SPRINKUB  V.  SPAINHOUR  et  al. 

(Supreme  C!otirt  of  North  Carolina.     Nov.  19, 
190a) 

L  Dekds  (1 129*)— ESTATB  Obbated— LiTB  Es- 
tate. 

Where  heirs,  one  of  whom,  S.,  was  a  mar- 
ried woman,  partitioned  lands  by  mutual  con- 
veyances, a  deed  to  "J.  and  wife,  S.,  and  S.'s 
heirs,"  effectaated  the  plain  Intention  of  the 
parties  that,  If  the  husband  survived  the  wife, 
he  shonld  enjov  the  land  for  his  life,  and  after- 
wards it  should  go  to  her  heirs,  and  the  husband 
did  not  acquire  a  fee  under  Revlsal  1903,  { 
946,  providing  that  a  conveyance  shall  be  con- 
stmed  to  be  m  fee  whether  the  words  "heirs" 
should  be  used  or  not,  unless  such  conveyance 
shall  in  plain  and  express  words  show,  or  it 
shall  t>e  plainly  intended  by  the  conveyance,  or 
some  part  thereof,  that  the  grantor  meant  to 
convey  an  estate  of  less  dignity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  i  129.»] 

2.   HtTBBA'ND  AND  WiFB  (}  14*)— COHVITANCES. 

It  Is  an  essential  of  the  estate  by  entireties 
by  husband  and  wife  that  thejr  be  Jointly  en- 
titled as  well  as  jointly  named  m  the  deed,  and, 
where  a  wife  was  entitled  to  a  conveyance  in 

gartition  of  lands  as  one  of  the  heirs,  a  deed  to 
er  and  her  husband  jointly  did  not  entitle  him 
to  retain  the  whole  by  survivorship,  though  the 
conveyance  was  so  made  at  her  request. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i{  73-«);   Dec.  Dig.  {  14.*) 
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3.  TBtJSra  (J   81*)— OONTBACTB— Advahoks  bt 
HUSBAKD— OIFT8. 

Where,  on  vojaotary  partition  of  landa  be- 
tween heira  of  whom  a  married  woman  waa 
one,  a  deed  was  made  to  her  and  her  huiband 
and  her  heirs,  the  fact  that  be  paid  part  of 
the  owelty  did  not  create  a  resulting  traat  in 
bis  favor  to  the  extent  of  the  money  advanced, 
as  the  law  presames  he  intended  it  aa  a  benefit 
or  gift  to  his  wife. 

[Ed.  Note.— For  other  cases,  see  Trasta,  Gent 
Dig.  S  116 ;   Dec.  Dig.  81.*] 

■  Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; W.  B.  Council,  Judge. 

Petition  for  dower  by  Mary  Jane  Sprinkle 
against  Mattle  V.  Spalnhour  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

The  court  upon  the  facts  admitted  gave 
Judgment  against  the  plaintiff,  who  appeal- 
ed. The  facts  are  stated  In  the  opinion  of 
the  court  by  Justice  Brown. 

Benbow  &  Hall,  for  appellant  Watson, 
Buxton  &  Watson,  for  appellees. 

BROWN,  J.  The  plaintiff  claims  dower 
as  the  widow  of  J.  H.  Sprinltle,  having  been 
his  second  wife.  The  defendants  claim  the 
land  as  the  heirs  at  law  of  S.  E.  Y.  Sprinkle, 
the  first  wife  of  J.  H.  Sprinkle. 

The  land  in  controversy  was  the  property 
of  WasMngton  Payne  and  descended  to  his 
heirs  at  law,  8.  E  V.  Sprinkle,  P.  W.  Payne, 
and  others.  These  heirs  at  law,  on  the  same 
day,  January  12,  1887,  executed  deeds  to 
ea<^  other.  These  deeds  were  evidently  exe- 
cuted to  effect  a  voluntary  partition  of  the 
land,  and,  while  inartlfidally  drawn,  they 
were  not  Intended  to  change  the  character 
ot  the  estate  of  the  heirs  of  Washington 
Payne  In  the  lands  Inherited  from  him.  Har- 
rison T.  Ray,  108  N.  C.  215,  12  S.  E.  983,  11 
Lk  B.  A.  722,  23  Am.  St  Rep.  57.  It  was  evi- 
dently not  the  puriKifle  of  the  parties  to  di- 
vest the  fee  simple  of  S.  B.  V.  Sprinkle  and 
vest  It  In  her  husband. 

The  plaintiff  claims  dower  In  the  land  de- 
scribed In  the  deed  to  J.  H.  and  E.  Y.  S. 
Sprinkle  upon  the  theory  that  It  Is  a  deed 
made  to  husband  and  wife  after  marriage, 
that  they  became  tenants  by  entireties,  and 
that  upon  the  death  of  the  wife  the  entire 
fee  Tested  In  the  husband  by  survivorship. 
There  would  be  more  plausibility  In  the  posi- 
tion If  the  estate  conveyed  to  the  husband 
and  wife  were  the  same;  but  the  language 
of  the  deed  both  In  the  premise  and  In  the 
habendum  conveys  the  land  "to  J.  H.  Sprin- 
kle and  wife,  S.  E.  Y.  Sprinkle,  and  S.  B. 
V.  Sprinkle's  heirs."  These  words  effectuat- 
ed the  plain  Intention  of  the  parties  that  If 
the  husband  survived  the  wife,  he  should 
enjoy  the  land  for  his  life,  and  afterwards 
It  should  go  to  her  heirs.  That  is  the  dispo- 
sition the  law  would  hare  made  of  It  had 
the  deed  never  been  made  and  the  wife  had 
died   Intestate   before   the  husband,   having 


had  children  by  him  bom  alive.  It  is  not 
an  unprecedented  method  of  conveying  land 
that  In  the  same  Instrument  a  Joint  estate 
should  be  created  In  two  and  the  fee  vested 
In  one  only.  It  was  recognized  at  common 
law.  "If  lands  be  given  to  two,  and  to  the  heirs 
of  one  of  them,  this  is  a  good  Jointure,  and 
the  one  hath  a  freehold  and  tne  other  a  fee 
simple,  and  If  he  which  hath  the  fee  dleth, 
he  which  hath  the  freehold  shall  have  the 
entirety  by  survivor  for  term  of  his  life." 
Coke  on  Littleton,  Si  285,  191;  BuUer's  Note 
78;  2  Cruise,  510,  511;  1  Washburn  on  Real 
Property,  648,  and  cases  cited;  Den  v.  Har- 
denburg,  10  N.  J.  Law,  42,  18  Am.  Dec.  871. 

But  It  Is  contended  that  J.  H.  Sprinkle 
took  a  fee  as  much  so  as  his  wife  under  this 
deed,  although  the  word  "heirs"  is  omitted 
as  to  him,  and  that  this  Is  by  virtue  of  Acts 
1879,  p.  279,  a  148  (Revlsal  1905,  i  946). 
This  statute  does  not  help  the  plaintiff,  for 
the  statute  does  not  create  a  fee  without  the 
word  "heirs,"  where  "It  shall  be  plainly  In- 
tended by  the  conveyance  or  some  part  there- 
of that  the  grantor  meant  to  convey  an  es- 
tate of  less  dignity."  That  Intention,  so  far 
as  J.  H.  Sprinkle  Is  concerned.  Is  too  plain 
to  be  doubted. 

There  Is  another  Insuperable  obstacle  In 
the  way  of  the  plaintiff's  claim  for  dower: 
Assuming  for  the  sake  of  the  argummt  that 
this  particular  deed,  imder  the  circumstan- 
ces attending  It  had  conveyed  an  estate  In 
fee  to  husband  and  wife  both,  the  husband 
and  those  claiming  as  his  heirs  would  not 
be  permitted  to  set  up  a  dalm  to  the  land. 
It  descraided  to  S.  B.  Y.  Sprinkle  from  her 
ancestor,  and  this  partition  deed  was  made 
during  her  coverture.  At  the  date  of  Its 
execution  the  land  belonged  to  her  separate 
estate.  It  Is  one  of  the  essentials  of  the 
I>ecullar  estate  by  entireties  sometimes  en- 
Joyed  by  husband  and  wife  that  the  spouses 
be  Jointly  entitled  as  well  as  Jointly  named 
in  the  deed.  Hence,  If  the  wife  alone  be  en- 
titled to  a  conveyance,  and  It  Is  made  to  her 
and  her  husband  Jointly,  the  latter  will  not 
be  allowed  to  retain  the  whole  by  survlvor- 
sfaip.  And  it  matters  not  If  the  conveyance 
is  BO  made  at  her  request  because,  being  a 
married  woman,  she  Is  presumed  to  have 
acted  under  the  coercion  of  her  husband. 
Moore  v.  Moore,  12  B.  Mon.  (Ky.)  664;  Bab- 
bit r.  Scroggln,  1  Duv.  (Ky.)  273;  Glllan  v. 
Dixon,  65  Pa.  395 — all  cited  In  18  Am.  Dec 
pp.  383,  384.  The  same  principle  Is  recogniz- 
ed by  this  court  In  Harrington  v.  Rawls,  136 
N.  C.  65,  48  S.  E.  671,  and  Carson  t.  Carson, 
122  N.  C.  645,  30  S.  E.  4. 

The  fact  that  J.  H.  Sprinkle  paid  some  of 
the  owelty  money  for  his  wife  to  equalize 
the  partition  would  not  create  a  resulting 
trust  in  bis  favor  to  that  extent  because  the 
law  presumes  he  Intended  it  as  a  b«ieflt  or 
gift  to  his  wife;   nothing  else  appearing. 
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Upon  a  review  of  the  record  we  think  the 
Jadgment  of  the  superior  court  is  correct. 
Affirmed. 


BAILBT  T.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
1908.) 

1.  Railboadb  ({  276*)— Tbkspabsxbs  oh  Jjo- 

COMOTIVKB— COMPANT'S    DDTY. 

One  who  boarded  a  switch  ennne  in  a 
switcliine  yard,  without  invitation  and  in  viola- 
tion of  the  company's  rule,  was  a  trespasser,  to 
whom  the  company  did  not  owe  the  duty  it  owes 
its  employ^  rightfully  on  the  engine. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  878;   Dec.  Dig.  i  276.*] 

2.  RAiutOADB  ({  276*)— Tbespassebs  on  Xm- 
OOHOnvB— Injubt  to— Liability. 

A  railway  company  is  not  liable  for  the 

death  of  a  trespasser  on  one  of  its  locomotives, 

in  the  absence  of  willful  or  wanton  negligence. 

[EM.   Note. — ^For  other  cases,   see   Railroads, 

Cent.  Dig.  {  878;   Dec.  Dig.  i  276.*] 

&  Neoliobnob  (I  11*)— WAiiToirNEsa  —  Fob- 

GETFULRE8S. 

Mere  forgetfulness,  however  grievons  the 
consequences,  is  not  a  willful  or  wanton  neg- 
lect of  duty. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  13;    Dec.  Dig.  {  11.*] 
4.  Neouoercb   (i  11*)  —  "Wanton  Nbgu- 

OENCB." 

"Wanton  negligence"  always  implies  some- 
thing more  than  mere  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  13;    Dec  Dig.  I  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7385,  7832.] 

8.  Negligence  (|  11*)— "Wanton." 

The  word  "wanton"  implies  turpitude,  and 
that  the  act  to  which  it  is  applied  was  com- 
mitted, or  omitted,  of  willful,  wicked  purpose. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  13;    Dec  Dig.  S  H-* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7384,  7385.] 

6.  Negligenck  (S  11*)— Acts  Done  "Wnx- 

FULLT." 

The  word  "willfolly"  implies  the  doing  of 

an  act  knowingly,  and  with  stubt>om  purpose, 
but  without  malice. 

[Ea.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  13 ;    Dec  Dig.  i  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7468-7481,  7835,  7836.] 

7.  Negligence  (|  11*)— -Acts— "RECKUcsaLY" 
AND  "Wantonly"  Perforked. 

The  word  "recklessly,"  when  used  conjunc- 
tively with  "wantonlyj"  means  more  than  "neg- 
ligently," and  the  conjoined  words  never  import 
less  than  such  conscious  disregard  or  an  indif- 
ference to  the  probable  consequences  of  the  act 
to  which  they  refer  as  is  the  legal  equivalent 
of  willful  misconduct  and  intentional  wrong. 

[BM.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  13;    Dec.  Dig.  S  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5909-6001;  vol.  8,  pp.  7781,  7385, 
7386,  7832.] 

8.  Negligence  (§  119*)— Pleading — Pboof. 

To  recover  for  a  willful,  reckless,  and  wan- 
ton omission  of  duty,  plaintiff  must  offer  evi- 
dence tending  to  give  the  omission  the  charac- 
ter alleged. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  S  11».*]  ^^ 


9.  RAII.B0A08  (I  281*)— NxoiJOBNOl  — Open 
Switch. 

That  a  awitchnuui  left  a  crow.OTer  switch 
open  from  5  to  15  minutes  before  a  resulting 
wreck  does  not  show  wanton  negligenoe  towards 
those  on  an  engine  which  afterwards  stood  near 
the  switdi;  the  act  not  negativing  mere  for- 
fsetfulneea  or  a  careless  mistalte,  without  evil 
intent  or  purpose  or  conscioosness  of  probable 
injury. 

[EU.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  281.*] 

Appeal  from  Superior  Court,  Guilford 
County;   Moore,  Judge. 

Action  by  Oattle  A.  Bailey,  administratrix, 
against  the  North  Carolina  Railroad  Com- 
pany. From  a  Judgment  for  plaintUt,  de 
fendant  appeals.    Reversed. 

The  action  was  brought  by  plaintiff,  as 
administratrix  of  her  son  W.  L.  Ball^,  for 
damages  for  the  death  of  intestate,  alleging 
that  the  same  was  caused  by  the  willful  neg- 
ligence of  the  defendant's  lessee,  the  Soutbem 
Railway.  The  court  submitted  these  Issues: 
"(1)  Was  the  plalntitrs  Intestate  Injured  and 
killed  by  the  wanton  negligence  of  the 
defendant's  lessee?  Answer.  Tes.  (2)  Wbat 
damage.  If  any,  has  plalntitr  sustained?  An- 
swer. ?7,000."  At  the  conclusion  of  the  evi- 
dence the  defendant  moved  to  nonsuit.  Mo- 
tion denied.  Defendant  excepted.  From  the 
Judgment  rendered,  the  defendant  appealed. 

Wilson  &  Ferguson,  for  appellant  Sted- 
man  &  Cooke,  for  appellee. 

BROWN,  J.  The  lessee  of  the  defendant 
operates  certain  large  switching  yards  near 
Greensboro,  called  the  "Pomona  Yards,"  In 
whidi  are  laid  a  number  of  parallel  tracks, 
upon  which  are  constantly  running  tbe 
switch  engines,  transfer  trains,  and  the  other 
trains  of  the  company.  Two  of  these  tracks 
are  known  as  the  main  line  trados,  one  for 
south-bound  and  the  other  for  nortli-boand 
trains.  There  is  a  cross-over  switch,  used  by 
trains  when  necessary  in  crossing  from  one 
main  line  track  to  the  other.  The  platntUTs 
intestate  was  on  switch  engine  No.  1688  on 
the  night  of  February  11,  1906,  and  was  kill- 
ed in  a  collision  near  this  switch  In  the  Po- 
mona yards  with  train  No.  84,  a  north-bound 
passenger  train. 

The  evidence  offered  in  tbe  case,  except 
one  rule  of  the  company,  was  introduced  by 
plaintiff.  All  the  evidence  bearing  on  this 
unfortunate  disaster  Is  that  of  C.  T.  Mal- 
colm, a  brakeman  and  a  survivor  of  the  crew 
of  the  wrecked  switch  engine,  who  testifies 
substantially  as  follows:  "I  was  working  on 
the  yard  at  Greensboro  on  February  11,  1906; 
was  on  engine  No.  1688,  a  switch  engine.  I 
was  at  the  yard  about  the  time,  or  Just  be- 
fore, train  No.  34  was  due  from  tbe  South, 
and  went  with  the  engine  to  the  coal  chute 
after  water.  There  are  parallel  tracks  In 
the  yard,  south-bound  track  and  north-bound 
tra<^    AU  trains  going  from  Greensboro  to 
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Cbarlotte  go  on  the  Bouth-bonnd  and  all 
trains  coming  to  Greensboro  from  Charlotte, 
on  north-bonnd.  The  track  that  lies  nearest 
south  is  the  north-bound  track;  the  track 
that  lies  nearest  north,  is  the  south-bound. 
Engineer  Sellers,  Conductor  Newman,  Cary 
Saonden,  and  myself  were  on  the  switch 
engine.  As  we  were  going  down  to  get  water, 
we  saw  another  train  going  up  toward  the 
yard.  A  transfer  crew  was  standing  on 
south-bonnd  main  line  when  we  came  out  of 
the  new  yard.  That  transfer  train  had  some- 
where between  25  and  50  cars.  The  engine 
was  eboring  the  cars.  The  engineer  of  the 
train  was  Mr.  AUred,  and  the  brakemen  were 
Will  Logan  and  C.  T.  Welker.  When  an  en- 
gine is-  proceeding  backwards  through  a 
switch,  the  rear  man  opens  it.  The  one 
next  to  the  engine  is  supposed  to  close  it. 
C.  T.  Welker  was  the  front  brakeman  on  this 
train.  After  we  had  gotten  water,  I  first 
saw  the  deceased,  W.  L.  Bailey,  when  we 
were  about  two-thirds  of  the  way  back  to 
the  new  yard.  He  came  over  the  back  of  the 
tender,  and  sat  down  on  the  coal  gate  of 
the  tender.  As  we  got  to  the  switch,  we 
could  see  the  headlight  of  No.  34  coming  to- 
ward Greensboro.  Just  ahead  of  ns  was  the 
switch.  Somewhere  between  6  and  16  min- 
utes before  we  got  to  the  switch,  the  transfer 
train  had  backed  through  there;  it  went 
across.  When  No.  34  got  to  the  place  where 
the  switch  was,  it  came  through  the  switch. 
It  went  from  the  north-bound  track  to  the 
sonth-bound  track  and  there  was  a  wreck 
with  the  switch  engine  No.  1688.  I  had  seen 
W.  L.  Bailey  Just  before  this  wreck,  from  a 
minute  to  three  minutes  before.  The  last 
I  saw  of  him  he  was  sitting  on  the  coal 
gate,  a  gate  that  holds  the  coal  in  the  tender- 
He  was  laughing  and  talking  with  Conductor 
Newman  and  Fireman  Johnson.  They  are 
both  dead;  Henry  Sellers,  who  was  on  the 
engine,  is  dead— all  killed  at  that  wreck.  I 
wag  in  about  30  feet  of  the  engine  when  the 
wreck  occurred;  was  going  "toward  the 
switch.  I  do  not  know  but  the  switch  must 
have  been  open.  I  saw  the  switch  after  the 
collision,  somewhere  less  than  15  minutes.  I 
think  Mr.  Hlnton  was  with  me.  Mr.  Hinton 
and  all  met  at  the  switch,  about  the  same 
time.  It  was  open  at  that  time.  The  lock 
was  found  at  the  switch  stand.  I  saw  the 
lock.  It  was  not  mutilated.  I  flaw  Bailey 
after  the  wreck.  He  was  down  in  the  coal. 
I  did  not  see  him  taken  out."  Upon  cross- 
examination  the  witness  stated  that  Bailey, 
the  deceased,  was  not  a  member  of  the 
switch  engine  crew.  The  first  thing  he  saw 
of  W.  L.  Bailey  after  they  got  the  water, 
the  pipe  was  thrown  around,  and  some  water 
was  thrown  bver  the  back  of  the  tender,  and 
the  engineer,  who  was  giving  the  engine  wa- 
ter, remarked  that  he  came  mighty  near 
drowning  somebody;  that  after  the  engine 
started  to  the  new  yard,  and  while  the  en- 
gine was  going  up  to  the  yard,  W.  L.  Bailey 
climbed  from  back  of  the  tender  over  on  to 
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the  coal,  and  sat  down  on  the  coal.  No  one 
gave  him  permission  to  come  on  the  engine. 
The  witness  further  testifies :  "I  do  not  know 
whether  the  switch  was  left  open  or  not 
I  could  not  say  that  it  was  left  open.  I 
don't  know  whether  it  was  locked  at  the  time 
the  collision  occurred  or  not  I  do  not  know 
whether  the  lock  was  taken  out  afterwards 
and  laid  down  there,  or  whether  it  was 
out  at  the  time  of  the  collision.  I  do  not 
know  who  left  the  switch  open.  If  it  was 
open.  Neither  I,  nor  any  member  of  the 
crew  of  the  engine  I  was  on,  knew  anything 
about  it  being  open.  I  do  not  know  whether 
No.  34,  when  it  came  in,  ran  through  an  open 
switch,  or  from  some  other  reason  it  crossed 
over."  The  witness  further  said  that  the 
transfer  train  Welker  was  on  had  passed 
over  the  switch  "about  15  or  20  minutes" 
before  the  collision,  and  that  it  was  Welker's 
duty,  when  his  train  passed,  to  close  the 
switch.  The  rules  of  the  company  introduced 
in  evidence  require  that  switches  be  kept 
locked  for  the  main  track,  except  when  pass- 
ing trains  to  or  from  another  track,  and  also 
forbids  any  person  to  ride  on  the  tenders 
and  engines  of  the  company,  except  certain 
designated  employes  and  officials.  It  is  ad- 
mitted in  the  record  that  the  deceased  was 
not  an  employ^  of  the  company. 

1.  It  must  be  conceded  at  the  outset  that 
the  company  did  not  owe  to  the  deceased  the 
duty  It  owed  its  employes  rightfully  on  the 
switching  engine,  for  the  deceased  was 
wrongfully  there,  and  in  violation  of  the 
company's  rules,  a  copy  of  which  was  found 
in  his  possession.  He  was  a  trespasser  in 
entering  upon  the  company's  switching  yards 
and  climbing  up  at  night  on  the  back  of  a 
moving  tender.  He  was  not  invited  by  the 
crew,  and  they  had  no  such  authority.  Vas- 
sor  V.  Railroad,  142  N.  C.  68,  54  S.  E.  849, 
7  L.  R.  A.  (N.  8.)  950 ;  Peterson  v.  Railroad, 
143  N.  C.  260,  55  S.  B.  618,  8  L.  B.  A.  (N. 
S.)  1240,  118  Am.  St  Rep.  799.  Not  only 
did  the  published  rules  of  the  company  pro- 
hibit such  conduct  but  the  dictates  of  com- 
mon prudence  forbade  it.  In  a  railway  switch- 
ing yard,  in  which  there  are  numerous  tracks 
in  constant  use  for  the  purpose  of  switching 
cars,  making  up  trains,  and  the  like,  and 
where  the  extremely  dangerous  character  of 
the  place  is  perfectly  manifest  to  all,  there 
can  be  no  implied  license  to  the  public  to 
enter.  Railroad  v.  Rylee,  87  Ga.  491,  13  S. 
B.  584, 13  L.  R.  A.  634 ;  Wagner  v.  Railroad, 
122  Iowa,  360,  98  N.  W.  141.  And  certainly, 
for  still  stronger  reasons,  there  can  be  no  im- 
plied license  to  climb  up  surreptitiously  on 
the  company's  engines  and  tenders  and  dis- 
tract the  attention  of  the  crew  from  their  ex- 
ceedingly important  duties. 

2.  There  is  no  evidence  that  the  deceas- 
ed was  killed  by  any  willful  or  wanton  neg- 
ligence of  the  defendant's  lessee,  and  there- 
fore his  honor  should  have  sustained  the  mo- 
tion to  nonsuit.  There  Is  evidence  tending 
to  prove  that  the  transfer  train  passed  over 
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tbe  switch  from  15  to  20  minutes  prior  to  the 
collision,  and  that  it  was  brakeman  Welker's 
duty  to  close  the  switch.  Although  there  Is 
no  positive  evidence,  It  may  be  inferred  from 
the  fact  that  the  switch  was  open  that  Welk- 
er  failed  to  lock  It  when  his  train  passed  over, 
but  there  Is  a  conspicuous  absence  of  any  fact 
tending  to  show  why  he  failed  to  lock  It 
So  far  as  the  evidence  discloses,  it  was  the 
old  case  of  "I  forgot,"  which  has  cost  thou- 
sands of  lives  before  this  sad  occurrence 
took  place.  We  have  In  the  books  other  cases 
where  engineers,  conductors,  and  switchmen 
have  forgotten  their  orders  and  brought  dis- 
aster to  themselves,  their  passengers,  and  em- 
ployers. But  mere  forgetfulness,  however 
grievous  the  consequences,  does  not  consti- 
tute a  willful  or  wanton  neglect  of  duty.  The 
Indiana  court  says  that  "to  constitute  a  will- 
ful injury  the  act  which  produced  It  must 
have  been  intentional,  and  must  have  been 
done  under  such  circumstances  as  evinced 
a  reckless  disregard  for  the  safety  of  others, 
and  a  willingness  to  inflict  tbe  injury  com- 
plained of."  Railroad  Co.  v.  Bryan,  107  Ind. 
53,  7  N.  B.  808.  To  same  effect  is  Railroad 
Co.  V.  Murphy,  9  Bush.  (Ky.)  528;  Railroad 
V.  Fllbem,  6  Bush.  (Ky.)  574,  99  Am.  Dec. 
090;  Bridge  Asso.  v.  Loomls,  20  111.  236,  71 
Am.  Dec.  263;  Beach  on  Neg.  {  64.  The 
term  "wanton  negligence"  (whether  correctly 
Joined  It  is  needless  to  discuss)  always  im- 
plies something  more  than  a  negligent  act. 
This  court  has  said  that  the  word  "wanton" 
Implies  turpitude,  and  that  the  act  is  commit- 
ted, qr  omitted,  of  willful,  wicked  purpose; 
that  the  term  "willfully"  implies  that  the  act 
is  done  knowingly  and  of  stubborn  purpose, 
but  not  of  malice.  State  v.  Massey,  97  N. 
0.  468,  2  S.  E.  446;  State  v.  Brigman,  94 
N.  C.  888.  Judge  Thompson  says:  "The  true 
conception  of  willful  negligence  Involves  a 
deliberate  purpose  not  to  discharge  some  duty 
necessary  to  the  safety  of  the  person  or 
property  of  another,  which  duty  the  per- 
son owing  it  has  assumed  by  contract,  or 
which  is  imposed  on  the  person  by  opera- 
tion of  law.  Willful  or  intentional  negli- 
gence is  something  distinct  from  mere  care- 
lessness and  inattention,  however  gross.  We 
still  have  two  kinds  of  negligence,  the  one 
consisting  of  carelessness  and  inattention, 
whereby  another  Is  injured  In  his  person  or 
property,  and  the  other  consisting  of  a  will- 
ful and  intentional  failure  or  neglect  to  per- 
form a  duty  assumed  by  contract  or  imposed 
by  operation  of  law  for  the  promotion  of 
the  safety  of  the  i)erson  or  property  of  an- 
other." Thompson  on  Neg.  (2d  Ed.)  S  20  et 
seq.  It  was  held  In  the  case  of  Bolln  v. 
Railroad  Company,  108  Wis.  333.  84  N.  W. 
446,  81  Am.  St.  Rep.  911,  that  a  trespasser 
could  not  recover  for  an  Injury  alleged  to 
have  been  caused  by  thp  wanton  negligence 
of  the  railroad  through  its  conductor,  "unices 


the  misconduct  of  the  trainman  was  of  that 
degree  necessary  to  render  the  fact  that  the 
deceased  was  a  willful  trespasser  immaterial: 
that  Is,  unless  his  conduct  was  such  as  to 
evince  an  intention  to  injure  the  deceased, 
or  such  an  utter  disregard  of  the  consequen- 
ces of  .)ils  act  as  to  indicate  that  willingness 
to  injure  him  which  is  eqtilvalent,  in  respect 
to  legal  damages,  to  Intent  to  produce  the 
result"  The  fact  that  the  complaint  charges 
that  the  act  of  omission  imputed  to  Welker 
was  w^lllfully,  recklessly,  as  well  as  wanton- 
ly, done,  does  not  help  tbe  plaintiff,  even  if 
such  words  were  all  used  in  the  issue.  The 
word  "recklessly,"  when  used  conjunctively 
with  "wantonly,"  always  means  something 
more  than  negligently,  the  two  words  thus 
conjoined  can  never  Import  less  than  such 
conscious  disregard,  or  an  Indifference  to  the 
probable  consequences  of  the  act  to  wbk-b 
they  refer,  as  is  the  legal  equivalent  of  will- 
ful misconduct  and  intentional  wrong.  Rail- 
road V.  Robinson,  12o  Ala.  483,  28  South. 
28.  The  plaintiff  must  do  more  than  char- 
acterize the  alleged  omission  of  duty  uiMin 
tbe  part  of  Welker  in  her  complaint  She 
must  offer  evidence  tending  to  give  It  the 
character  she  Imputes  to  it 

There  is  no  evidence  of  a  deliberate  or  will- 
ful purpose,  on  the  part  of  any  employ*  of 
the  defendant's  lessee,  to  injure  plaintiff's 
Intestate,  or  of  a  willful  or  conscious  Indif- 
ference to  consequences  whereby  plaintiff's 
Intestate  was  killed.  There  Is  no  evidence 
that  Welker  knew  that  engine  No.  1688  was 
standing  on  the  south-bound  track  near  the 
switch,  or  that  the  Intestate  was  on  it  On 
the  contrary  it  appears  that  the  switch  en- 
gine passed  the  transfer  train  while  on  its 
way  to  Greensboro  for  water,  and  the  trans- 
fer train  had  passed  through  the  cross-over 
switch  before  said  engine  returned  to  the 
switch.  There  is  no  evidence  that  Welker, 
or  any  of  the  crew  of  the  transfer  train, 
knew  that  'train  34  was  coming  in  on  the 
north-botmd  track  shortly  thereafter.  The 
only  evidence  that  the  switch  was  left  open 
is  that  it  was  found  open  15  minutes  after 
the  wreck,  and  there  was  from  5  to  15  min- 
utes between  the  time  the  transfer  train 
passed  through  the  switch  until  tbe  wreck, 
so  that  the  switch  was  found  open  from  l!o 
to  30  minutes  after  the  transfer  train  had 
gone  through.  Conceding  that  Welker  left 
the  switch  open,  this  evidence  does  not  at 
all  negative  tbe  fact  that  it  was  mere  for- 
getfulness, or  a  careless  mistake  having  no 
evU  intent  or  purpose,  nor  any  consciousness 
of  probable  injury. 

The  court  below  erred  in  refusing  the  mo- 
tion to  nonsuit    It  la  so  ordered. 

Reversed. 

HOKE,  J.,  concurs  In  result. 
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HAYWOOD  et  al.  v.  WACHOVIA  LOAN  & 
TRUST  CO.  et  al. 

(Snpreme  Court  of  North  Carolina.     Not.  19, 
1908.) 

1.  WiliB    (|    6&8*)— CONSTBUCTIOH— JUKISDIO- 
TION  OF  COCBTS. 

The  superior  court,  by  virtue  of  the  juris- 
diction vested  In  the  court  of  equity  as  existing 
prior  to  the  Constitution  of  1868.  by  which  the 
court  of  equity  is  abolished  and  the  jurisdic- 
tion conferred  on  the  superior  court,  has  juris- 
diction of  a  suit  by  executors  .and  trustees  for 
construction  of  the  will  essential  for  a  direction 
from  the  court  as  to  their  duties  in  the  prem- 
ises. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  %  1C76;   Dec.  Dig.  i  698.*] 

2.  Wills  (§  698*)— Constbuotion— Jubisdic- 

TION    OF    CorRTS. 

The  jurisdiction  of  the  court  of  equity  in 
matters  of  construction  of  wills  grew  out  of  its 
general  control  over  trusts  and  trustees,  and 
equity  can  only  take  jurisdiction  when  trusts 
are  involved,  or  when  devises  and  lesracies 
are  so  blended  and  dependent  on  each  other  to 
make  it  necessary  to  construe  the  whole  to  as- 
certain the  legacies. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1676;   Dec.  Dig.  {  698.*] 

3.  Wills  (|  471*)— Constbuction— Intention 
OF  Testator. 

The  courts  in  construing  a  will  _  must,  if 
possible,  give  effect  to  every  provision  in  it,  and 
not  nullify  any  provision,  unless  manifestly 
rppugnant  to  some  other  one.  in  which  event 
they  will  give  effect  to  the  last  provision. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  989;   Dec.  Dig.  I  471.*] 

4.  Wills  (J  676*)— Testamentabt  Tbusts  — 
Cbeation. 

A  trust  by  implication  of  law  will  be  de- 
creed when  it  is  essential  to  carrying  into  ef- 
fect the  provisions  of  a  will,  and,  though  no 
trust  is  created  by  the  will,  the  court  will  have 
regard  to  the  intention  gathered  from  the  entire 
instrument. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  1591,  1592;   Dec.  Dig.  {  676.*] 

5.  Wills  (J  676*)  —  Testamentaby  Tbubts  — 
Creation. 

To  constitute  a  valid  declaration  of  a  trust, 
it  must  appear  from  the  language  used  that 
such  was  the  intention  of  testator ;  but  specific 
language  declaratory  of  a  trust  is  not  necessary, 
provided  the  intention  is  clear  and.  the  requisites 
of  a  trust  are  found,  and  it  is  not  necessary 
that  the  title  should  l>e  given  in  express  terms 
to  the  trustees,  since,  where  a  trust  is  other- 
wise manifested,  and  a  trustee  is  named,  he 
will  by  implication  take  such  title  as  is  neces- 
sary to  enable  him  to  execute  the  trust. 

[Ed.  Note.— For -other  cases,  see  Wills,  Cent. 
Dig.  f S  1591,  1592 ;    Dec.  Dig.  {  676.*] 

6.  Wills  (J  671*)  —  Constbuction  —  Estates 
Devised. 

Testator  gave  real  and  personal  property 
to  bis  infant  daughter,  subject  to  the  condition 
that  she  should  leave  at  her  death  a  child  or 
children  or  issue  of  such  child  or  children,  and 
that,  if  she  died  leaving  no  child  or  children  or 
issue  thereof,  the  proper^  should  go  to  tes- 
tator's sisters.  He  appointed  executors  and 
trustees  to  carry  out  tne  trusts  declared.  He 
also  appointed  a  guardian  for  the  daughter. 
Held,  that  the  will  created  a  trust,  and  on  the 
settlement  of  the  estate  by  the  executors  they 
should,  as  trustees,  hold  the  corpus  given  to 
the  daughter  for  her  benefit  for  her  life,  and  at 
her  death  deliver  it  to  those  entitled   thereto, 


and  that  the  fact  that  a  guardian  was  appointed 
was  not  inconsistent  with  the  appointment  of 
trustees,  since  the  guardian  would  receive  the 
income  for  the  support  of  the  daughter  until  she 
attained  full  age. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  1577-1581 ;   Dec.  Dig.  i  671.*] 

7.  Wills  (J  656*)  —  Construction  —  Estates 
Devised. 

Testator  gave  real  and  personal  property 
to  an  infant  daughter,  subject  to  the  condition 
that  she  should  leave  alive  at  her  death  a  child 
or  children  or  issue  of  such  child  or  children, 
and  that,  on  her  death  leaving  no  child  or  chil- 
dren or  issue  thereof,  the  property  should  go 
to  testator's  sisters.  He  appointed  executors 
and  trustees  to  carry  the  will  into  effect  and 
appointed  a  ^ardian  for  the  daughter.  Held, 
that  the  condition  did  not  apply  to  the  income ; 
that  being  given  absolutely  to  the  daughter. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  656.*] 

8.  Wills  (§  705*)  —  Constbuction  —  Estates 
Devised. 

Where  a  will  appointed  executors  and  trus- 
tees to  carry  into  effect  the  provisions  thereof 
and  appointed  a  guardian  for  an  infant  bene- 
ficiary entitled  to  the  income  of  an  estate  for 
life,  the  court,  in  an  action  for  the  construction 
of  the  will  and  for  a  direction  as  to  the  duties 
of  the  executors  and  trustees,  had  jurisdiction 
to  provide  for  a  fair  division  of  the  commis- 
sions on  the  income  between  the  trustee  and 
the  gnardian,  and  both  should  not  receive  full 
commissions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  f  705.*] 

9.  Conversion    (8    19*)  — Time   of   Taking 
Place. 

Where  testator  directed  his  executors  to 
sell  real  estate,  there  was  an  equitable  con- 
version which  took  place  at  the  death  of  tes- 
tator, so  that  the  beneficiaries  took  the  proceeds 
as  personalty. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent.  Dig.  iS  45-47;  Dec.  Dig.  §  19.*] 

Appeal  from  Superior  Court,  Alamance 
County;   Mooie,  Judge. 

Action  by  A.  W.  Haywood  and  another; 
executors  and  trustees  under  the  will  of 
Charles  T.  Holt,  deceased,  against  the  Wa- 
chovia Loan  &  Trust  Company  and  others, 
for  the  construction  of  the  will  and  directions 
of  the  court  as  to  their  duties.  From  a  judg- 
ment construing  the  will,  defendants,  the 
Wachovia  Loan  &  Trust  Company  and  an- 
other, appeal.    Affirmed. 

This  action,  in  the  nature  of  a  bill  in 
equity,  Is  brought  by  A.  W.  Haywood  and  B. 
S.  Robertson,  executors  and  trustees  under 
the  last  will  and  testament  of  Charles  T. 
Holt,  deceased,  against  defendants  Wachovia 
Loan  &  Trust  Company,  guardian  of  the 
estate  of  Louise  M.  Holt,  an  Infant,  and  Mrs. 
Gena  J.  Owen,  guardian  of  the  person  of  said 
infant,  and  tbe  other  defendants,  who  daim 
an  Interest  In  remainder,  in  tbe  property  dis- 
posed of  by  the  will  of  tbe  said  Chas.  T. 
Holt,  deceased.  Tbe  facts  in  regard  to  which 
there  is  no  substantial  controversy  are:  Chas. 
T.  Holt,  lately  domiciled  in  the  county  of 
Alamance  in  this  state,  on  the  23d  day  of 
August,  1899,  made  and  published  his  last 
will  and  testament,  in  which  be  gave  to  bis 
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mother,  Mrs.  Louise  M.  Holt,  "for  and  dnr- 
log  ber  natural  life,  the  proceeds  of  a  policy 
of  insurance  on  his  life,  for  the  sum  of  |10,- 
000,  -with  the  remainder  after  the  life  estate 
given  my  said  mother  to  my  daughter  Louise 
M.  Holt  and  her  Issue,  and  to  my  sisters, 
Cora  M.  Lalrd,  Louise  M.  Haywood  and  Ella 
M.  Wright  and  their  Issue,  in  the  estates  and 
manner  and  subject  to  the  limitations  and 
conditions  mentioned,  stated  and  set  out  in 
Item  4  of  this  my  last  will  and  testament 
I  hereby  direct  my  executors,  hereinafter 
named,  to  collect  said  policy  of  Insurance  as 
soon  after  my  death  as  possible  and  invest 
the  proceeds  thereof  for  the  benefit  of  the 
parties  In  this  item  mentioned,  paying  to 
my  said  mother  the  net  Income  thereof  as 
long  as  she  shall  lire."  He  gives  to  his  wife 
the  proceeds  of  certain  insurance  policies 
on  his  life,  amounting  to  $81,000;  also,  cer- 
tain real  estate  and  other  personal  property. 
He  directs  his  executors  to  collect  the  insur- 
ance policies  and  pay  the  proceeds  over  to 
his  wife.  He  expresses  a  wish  that  she  shall, 
at  her  death,  make  certain  disposition  of  the 
proceeds  of  said  policies,  but  expressly  says 
that  his  wish  is  not  to  be  treated  as  obliga- 
tory. The  fourth  item  of  the  will  is  in  the 
following  words: 

"(4)  I  give,  devise  and  bequeath  to  my 
daughter  Louise  M.  Holt  and  her  heirs, 
subject  to  the  limitations  and  conditions  in 
this  item  annexed  and  imposed,  all  the  bal- 
ance of  my  property  and  estate,  real,  per- 
sonal and  mixed,  wheresoever  the  same  may 
be  or  be  situated,  including  all  my  stock 
in  the  Granite  Mfg.  Co.,  the  Thomas  M.  Holt 
Mfg.  Co.,  and  the  Cora  Mfg.  Ca,  and  the 
ronalnder  after  the  life  estate  of  my  mother 
Louise  M.  Holt,  in  the  proceeds  of  policy 
No.  682170  in  the  New  York  Life  Insurance 
Co.  of  New  York  City,  for  ten  thousand  dol- 
lars; to  her,  the  said  Louise  M.  Holt  in  fee 
simple  provided  and  subject  to  the  limita- 
tion and  condition  that  she  shall  have  and 
leave  alive  at  the  time  of  her  death  a  child 
or  children,  or  the  issue  of  such  child  or 
children,  should  any  such  child  or  children 
of  hers  predecease  her  and  leave  Issue  alive 
at  the  time  of  her  death,  but  should  my  said 
daughter  Louise  M.  Holt  die  leaving  no  child 
or  children  or  the  Issue  of  such  alive  at  the 
time  of  ber  death,  then  and  In  that  case, 
I  do  hereby  will,  give,  devise  and  bequeath 
all  the  property  and  estate  In  this  my  last 
will  and  testament  given,  devised  and  be- 
queathed to  my  said  daughter  Louise  M.  Holt, 
to  my  sisters  Cora  M.  Lalrd,  Louise  M.  Hay- 
wood and  Ella  M.  Wright  absolutely  and  In 
fee  simple,  equally  and  share  and  share  alike, 
alive  at  the  time  of  the  death  of  my  said 
daughter  Louise  M.  Holt  and  to  the  issue 
then  alive,  of  such  of  my  said  sisters  as  may 
be  dead  at  that  time,  the  issue  representing 
their  parents,  and  taking  such  share  as  he 
or  she  would  have  taken  if  alive  at  that  time, 
to  them  and  their  heirs  absolutely' and  In 
fee  simple.    And  I  hereby  direct  my  executors 


hereinafter  named  to  pay  all  my  Just  and 
honest  debts  and  funeral  expenses  out  of 
the  dividends  that  may  be  earned  and  de- 
clared on  my  stock  In  the  Granite  Mfg. 
Co.,  the  Thomas  M.  Holt  Mfg.  Co.,  and  the 
Cora  Mfg.  Co.,  and  I  hereby  charge  said 
stock  with  the  payment  of  said  debts  and 
funeral  expenses  and  no  dividends  from  said 
stock  shall  be  paid  to  any  of  the  I^atees 
\mder  this  my  last  will  and  testament,  until 
and  after  said  debts  and  funeral  expenses 
shall  have  been  paid  in  full. 

"(5)  I  hereby  nominate,  constitute  and  ap- 
point A.  W.  Haywood  and  B.  S.  Bobertson  of 
Haw  River,  N.  C,  executors  and  trustees 
to  carry  out  and  perform  the  trusts  therein 
declared,  and  I  hereby  revoke  all  former 
wills  by  me  made." 

On  day  of ,  1900,  said  tes- 
tator executed  the  following  codicil  to  his 
will:  "Whereas  by  my  said  last  will  and 
testament,  I  did  in  item  second  thereof  give, 
devise  and  bequeath  the  proceeds  of  policy 
No.  582170  In  the  New  York  Life  Insurance 
Co.  of  New  York  City  for  ten  thousand  dol- 
lars to  the  parties  and  In  the  manner,  upon 
the  terms,  conditions  and  estates  in  said  Item 
set  out  and  mentioned,  and  whereas  since 
the  execution  by  me  of  said  last  will  and  tes- 
tament, my  mother  Louise  M.  Holt  has  died, 
and  I  desire  to  make  other  and  different  dis- 
position of  the  proceeds  of  said  iwlicy  of 
insurance,  I  hereby  direct  my  executors  to 
pay  all  my  Just  and  honest  debts  and  funeral 
exi)enBeB  out  of  the  proceeds  of  the  said 
policy  of  Insurance.  In  case  all  of  the  pro- 
ceeds of  said  policy  of  Insurance  are  not 
necessary  for  the  payment  of  said  debts 
and  expenses,  I  give,  devise  and  bequeath 
any  balance  of  said  proceeds  that  may  re- 
main, after  the  payment  of  said  debts  and  ex- 
penses to  the  parties,  save  and  except  my 
said  mother,  Louise  M.  Holt,  now  dead,  and 
in  the  estates  and  upon  the  same  terms  and 
conditions  as  are  set  out  in  my  said  last  will 
and  testament  And  In  case  said  proceeds  of 
said  policy  of  insurance  are  not  sufficient  to 
pay  all  my  Just  and  honest  debts,  then  I  hereby 
direct  my  executors  to  pay  such  portions  of 
them  as  remain  unpaid  after  applying  said 
proceeds  of  said  policy  of  insurance  as  above 
directed,  in  the  manner  and  from  the  funds 
named,  mentioned  and  set  out  In  item  fourth 
of  my  said  last  will  and  testament  And 
whereas  In  my  said  last  will  and  testament, 
I  have  made  no  provisions  for  the  guardian- 
ship, custody  and  tuition  of  my  infant  daugh- 
ter, Louise  M.  Holt,  I  do  hereby,  in  case 
she  shall  be  living  at  the  time  of  my  death 
and  be  imder  the  age  of  twenty-one  years,  ap- 
point and  my  will  Is  that  my  wife  Gena  M. 
Holt  sometimes  called  Gena  J.  Holt,  shall 
have  the  possession,  custody  and  tuition  of 
my  said  daughter,  Louise  M.  Holt,  for  such 
time  as  she  may  remain  under  twenty-one 
years  of  age;  and  In  case  of  her  death  dur- 
ing the  minority  of  my  said  daughter,  then 
and  In  that  case,  I  will  and  appoint  that  my 
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sister  Louise  M.  Haywood,  Bometlmes  called 
Daisy  Haywood,  shall  have  the  cnstody  and 
tnltlon  of  my  said  daughter  during  her  mi- 
nority. And  I  earnestly  entreat  their  utmost 
care  respectively,  In  and  about  the  morals 
and  education  of  my  said  daughter,  and  de- 
sire that  she  may  be  brought  up  and  Instruct- 
ed in  the  doctrines  of  religion.  And  it  is  my 
'  will  and  desire  and  I  hereby  will  and  appoint 
and  request  that  the  Wachovia  Loan  &  Trust 
Co.  of  Winston,  N.  C,  of  which  Mr.  Frank 
Fries  Is  now  the  president,  be  made  and  ap- 
pointed by  the  proper  legal  authorities  the 
guardian  of  the  property  and  estatfe  of  my 
said  daughter  for  such  time  as  she  may  re- 
main under  twenty-one  years  of  age.  And 
In  al]  other  respects,  I  do  hereby  ratify  and 
confirm  my  said  last  will  and  testament,  of 
which  this  codicil  Is  hereby  declared  to  be  a 
part" 

The  testator  died  on  the  day  of 

December,  1900,  the  will  and  codicil  were 
duly  admitted  to  probate,  and  the  platntlfTs 
duly  qualified  as  executors  thereto.  Defend- 
ant trust  company  was,  on  the  20th  day  of 
Decemt>«r,  1902,  duly  appointed  guardian  of 
the  estate  of  the  infant  defendant,  Louise 
M.  Holt  The  executors  have  paid  the  debts 
and  made  a  final  accounting  and  settlement 
of  the  estate  of  their  testator,  which  has 
been  audited  by  the  clerk  of  the  superior 
court  of  Alamance  county.  They  hold,  sub- 
ject to  the  provisions  of  the  will  and  codicil 
thereto:  1,230  shares  of  the  common  stock 
of  the  Holt  Oranlte  Manufacturing  Company, 
of  the  par  value  of  $123,000;  $14,000,  fall 
value.  North  Carolina  4  per  cent,  bonds  with 
coupons  attached;  and  $601.89  to  their  credit 
in  bank.  Since  the  death  of  the  said  Chas. 
T.  Holt  his  widow,  Mrs.  6ena  J.  Holt,  has 
intermarried  with  defendant  Horace  T.  Owen, 
and  with  her  infant  daughter,  defendant 
Louise  M.  Holt,  resides  at  Trenton,  In  the 
state  of  New  Jersey.  She  Is  about  the  age 
of  eight  years.  The  amount  Invested  in  the 
North  Carolina  bonds  Is  derived  from  the 
sale  of  the  Llnwood  Plantation,  pursuant  to 
the  terms  of  the  will  of  the  late  Gov.  Thos. 
H.  Holt,  father  of  the  testator,  and  of  certain 
"trustee  notes,"  referred  to  in  the  pleadings. 
The  shares  of  stock  in  the  Holt  Granite 
Manufacturing  Company  represent  the  stock 
owned  by  the  testator  at  the  time  of  his 
death,  as  set  forth  in  the  complaint. 

The  plaintiffs  allege:  "That  said  A.  W. 
Haywood  and  B.  S.  Robertson,  executors  as 
aforesaid,  are  ready  and  anxious  to  make  a 
final  settlement  of  the  estate  of  their  said 
testator,  and  to  pay,  deliver,  and  turn  over 
to  the  parties  entitled  thereto  all  the  assets 
belonging  to  the  estate  of  their  said  testator 
as  soon  as  they  can  safely  do  so,  but,  owing 
to  difficulty  arising  from  the  obscure  and 
uncertain  terms  of  some  of  the  clauses  of  his 
last  will  and  testament  and  codicil  thereto, 
they  desire  for  their  protection  to  obtain  the 


construction  of  the  terms  of  said  will  and 
codicil  by  the  court,  and  directions  from  the 
court  as  to  their  duties  in  the  premises,  and 
to  that  end  they  ask  of  the  court  a  solution 
of  the  following  questions  arising  upon  the 
construction  of  said  Chas.  T.  Holt's  will  and 
codicil,  as  follows:  First.  Is  it  the  duty  of 
said  A.  W.  Haywood  and  B.  S.  Robertson,  as 
executors  under  said  last  will  and  testament 
and  codicil  thereto  of  Chas.  T.  Holt,  to  hold, 
Invest,  and  manage  all  the  estate  of  said 
Chas.  T.  Holt  now  In  their  possession  as 
aforesaid  (except  said  North  Carolina  bonds 
bought  with  his  share  of  the  proceeds  of  sale 
of  said  Llnwood  Plantation),  until  the  death 
of  the  said  Louise  M.  Holt,  paying  the  income 
therefrom  during  her  life  to  her,  or  to  said 
trust  company  as  her  guardian  until  her  ar- 
rival at  the  age  of  21  years,  and  thereafter 
to  said  Louise  herself  until  her  death,  and 
at  her  death  to  pay  over  and  deliver  the 
corpus  thereof  to  the  parties  entitled  thereto 
under  the  provisions  of  said  Chas.  T.  Holt's 
will  and  codicil?  Second.  Is  It  the  duty  of 
said  A.  W.  Haywood  and  B.  S.  Robertson, 
under  said  last  will  and  testament  and  the 
codicil  thereto  of  Chas.  T.  Holt,  to  hold,  in- 
vest, and  manage  said  North  Carolina  bonds 
bought  with  his  share  of  the  proceeds  of  sale 
of  said  Llnwood  Plantation  until  the  death 
of  said  Louise  M.  Holt,  paying  the  Income 
therefrom  during  her  life  to  her,  or  to  said 
trust  company  as  her  guardian  until  her  ar- 
rival at  the  age  of  21  years,  and  thereafter 
to  said  Louise  herself  until  her  death,  and 
at  her  death  to  pay  over  and  deliver  the  cor- 
pus thereof  to  the  parties  entitled  thereto 
under  the  provision  of  said  Chas.  T.  Bolt's 
wUl  and  codlcU?" 

The  plaintiffs  ask  the  Instruction  of  the 
court  whether  It  is  tlieir  duty  to  turn  over 
and  deliver  to  themselves,  as  trustees,  the 
property  set  out  in  the  complaint  They  also 
ask  a  construction  of  the  will  in  regard  to 
their  duty  when  Louise  M.  Holt  reaches  the 
age  of  21  years.  His  honor  held  that  the 
plaintiffs  A.  W.  Haywood  and  B.  S.  Robert- 
son are  constituted  trustees,  by  said  will,  and 
that  as  such  trustees  it  is  their  duty  to  re- 
ceive from  themselves  as  executors,  upon  a 
final  accounting  and  settlement  of  the  estate 
of  their  testator,  the  property  and  estate 
given  to  Louise  M.  Holt,  subject  to  the  limita- 
tions set  forth  in  the  wUl,  to  invest  and  hold 
said  estate  and  pay  the  Income  therefrom, 
less  cost  and  expenses,  to  defendant  Wacho- 
via Loan  &  Trust  Company  until  her  arrival 
at  the  full  age  of  21  years,  and  thereafter  to 
the  said  Louise  M.  Holt  and  upon  her  death 
to  deliver  the  corpus  of  the  estate  to  the  par- 
ties then  entitled  under  the  terms  of  the  will 
of  said  Chas.  T.  Holt  and  the  codicil  thereto. 
His  honor  further  held  that  any  accnmula- 
tlon  of  income.  In  the  hands  of  the  guardian, 
be  paid  over  to  said  Louise  M.  Holt  upon 
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her  arrival  at  fnll  age.  From  the  Jadgment- 
rendered  the  defendant  Wacbovla  Loan  A 
Trust  Company,  guardian,  and  Horace  T. 
Owen,  guardian  ad  litem  of  tbe  said  Louise 
M.  Holt,  appealed. 

Manly  &  Hendren  and  Parker  &  Parker, 
for  appellants.  Shepherd  &  Shepherd  and 
Ernest  Haywood,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  Jurisdiction  of  the  superior 
court  to  entertain  and  decide  this  action  is 
derived  from  the  jurisdiction  vested  in  the 
court  of  equity,  as  it  was  constituted  in  this 
state,  prior  to  the  Constitution  of  1868,  by 
which  the  court  of  equity,  as  distinct  branch- 
es of  our  Judicial  system,  was  abolished,  and 
the  Jurisdiction  vested  in  them  conferred  up- 
on the  superior  court  The  Jurisdiction  of 
the  court  of  equity  grew  out  of  its  general 
control  over  trusts  and  trustees.  In  Taylor 
V.  Bond,  45  N.  C.  6,  Pearson,  J.,  says :  "The 
Jurisdiction,  in  matters  of  construction  (of 
wills),  is  limited  to  such  as  are  necessary 
for  the  present  action  of  the  court,  and  upon 
which  It  may  enter  a  decree,  or  direction  in 
the  nature  of  a  decree.  •  •  •  A  court  of 
equity  can  only  take  Jurisdiction  when  trusts 
are  involved,  or  when  devises  and  legacies 
are  so  blended  and  dependent  on  each  other 
as  to  make  It  necessary  to  construe  the  whole. 
In  order  to  ascertain  the  legacies,  In  which 
case  the  court  having  a  Jurisdiction,  in  re- 
gard to  the  legacies,  takes  Jurisdiction  over 
all  matters  necessary  for  its  exercise."  We 
do  not  entertain  any  doubt,  nor  Is  it  denied, 
that  the  estate  given  by  the  testator  to  his 
infant  daughter,  Louise  M.  Holt,  is  subject 
to  the  limitations  Imposed  upon  it.  That  she 
takes  the  property  in  fee,  if  that  term  may 
be  used  as  descriptive  of  an  estate  or  Inter- 
est in  personalty,  subject  to  the  "limitation 
and  condition  that  she  shall  have  and  leave 
alive,  at  the  time  of  her  death,  a  child  or 
children,  or  the  Issue  of  such."  Upon  failure 
of  such  child  or  children  or  the  issue  of  a 
child  or  children  living  at  her  death,  the 
property  is  given  to  the  defendants,  who  are 
the  sisters  of  the  testator,  absolutely,  etc. 
It  is  not  necessary,  to  enable  the  executors 
to  discharge  tbe  trust  reposed  in  them,  for 
us  to  decide  whether,  by  implication,  the 
property  is  limited  to  such  child  or  children 
or  the  issue  thereof,  who  may  be  living  at  the 
death  of  Louise  M.  Holt,  or  whether  she 
takes  the  absolute  interest,  subject  to  be  di- 
vested by  her  death  without  a  child  or  chil- 
dren, or  the  issue  of  such,  living  at  her  death. 
This  question  may  never  arise,  and,  if  it  does, 
it  is  by  no  means  certain  that  the  present  de- 
fendants will  be  interested  in  its  settlement 
That  the  limitation  is  valid,  and  that  the 
sisters  of  Chas.  T.  Holt  are  Interested  in  the 
preservation  of  the  corpus  of  the  property, 
to  meet  the  contingency  of  Louise  M.  Holt 
dying  without  Issue  or  the  Issue  of  such  liv- 
ing at  her  death,  is  clear.    That  the  testa- 


tor recognized  and  provided  for  this  contin- 
gency by  the  appointment  of  trustees  to  hold 
the  corpus  of  the  property  is  manifest  from 
the  language  of  the  will.  It  is,  of  course,  of 
vital  Interest  to  the  trustees  and  the  Waclio- 
vla  Loan  &  Trust  Company  to  know  what  du- 
ties are  Imposed  upon  them  and  what  rights 
are  vested  In  them  in  respect  to  the  control 
of  the  property.  Whether,  in  view  of  the 
size  of  the  estate,  the  age  of  the  child,  and 
the  probable  Income  expected  from  the  prop- 
erty, the  case  falls  within  that  class  of  cases 
decided  by  this  court,  wherein  the  executors 
are  required  to  hold  the  property  and  pay 
over  the  income  to  the  first  beneficiary,  is 
doubtful.  The  property  is  given  as  the  res- 
idue of  the  estate,  after  payment  of  debts. 
Smith  V.  Barham,  17  N.  C.  420,  25  Am.  Dec. 
721,  and  Rltch  v.  Morris,  78  N.  C.  377,  rep- 
resent one  class,  while  Taylor  v.  Bond,  supra, 
and  Brltt  v.  Smith,  86  N.  C.  305,  fall  in  the 
other  class,  wherein  it  is  held  that  the  first 
taker  is  entitled  to  the  possession  of  the 
property.  While  the  courts  endeavor  to  fol- 
low the  general  rule  announced  in  these  cas- 
es. In  construing  wills,  yet  as  said  by  RufiOn, 
J.,  in  Brltt  V.  Smith,  supra:  "At  most  the 
rule  is  one  of  construction,  designed  to  give 
effect  to  the  intention  of  the  testator,  and 
will  yield  whenever  he  manifests  a  different 
one,  or  when  it  cannot  be  applied  without  de- 
feating what  seems  to  be  his  purpose ;  and  it 
is  therefore  the  duty  of  the  court  in  every 
such  case,  to  look  at  the  whole  will  to  ascer- 
tain, if  possible,  the  Intention  there  disclos- 
ed." We  had  occasion  to  examine  the  ques- 
tion and  review  tbe  decided  cases  at  this 

term.    Knowles'  Estate,  148  N.  C. .  62  S. 

E.  549.  It  is  an  elementary  and  universal 
principle  that  In  the  construction  of  a  will 
the  courts  will,  if  possible,  effectuate  every 
provision  contained  in  it  and  not  nullify  any 
provision,  unless  manifestly  repugnant  to 
some  other  one,  in  which  event  they  will 
give  effect  to  the  last  provision.  With  this 
principle  as  our  guide,  we  seek  to  ascertain 
the  Intention  of  the  testator  with  regard  to 
the  persons  who  should  control  the  property 
given  to  his  infant  child,  to  meet  the  con- 
tingencies created  by  him. 

He  was  a  man  of  intelligence,  evidently 
well  advised  as  to  the  condition  of  his  es- 
tate and  of  his  family.  His  will  was  evi- 
dently made  In  view  of  the  probability  that 
he  would  not  long  survive  its  execution.  He 
knew  that  the  income  from  his  estate  would 
exceed  the  amount  necessary  for  the  sup- 
port and  education  of  his  child.  He  had 
made  ample  provision  for  his  wife.  He  must 
have  known  that  pursuant  to  the  limitations 
placed  upon  the  estate  given  his  daughter.  It 
would  be  necessary  to  provide  some  means 
for  giving  effect  to  them  by  retaining.  In 
the  hands  of  some  one,  the  corpus  of  the  es- 
tate, that  when  she  arrived  at  21  years  of 
age  the  guardianship  of  her  person  and  her 
estate  would  cease,  and  that  the  guardian 
would  have  no  power  to  retain  the  property. 
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In  view  of  tbese  condltlozuj  be  provided,  In 
effect,  that,  after  tlie  settlement  of  his  es- 
tate, payment  of  his  debts,  etc.,  A.  W.  Hay- 
wood and  B.  S.  Robertson  should  be  "trus- 
tees to  carry  out  and  perform  the  trusts 
therein  declared."  He  appoints  them  "execu- 
tors and  trustees."  To  give  both  terms  ef- 
fect, we  must  find  an  intention  on  his  part 
to  provide  for  the  settlement  of  his  estate 
In  the  usual  way  by  his  ezecators  and  the 
preservation  of  the  property  to  meet  the 
"limitations  and  conditions"  by  placing  it 
in  the  bauds  of  trustees.  In  the  codicil  be 
expresses  a  desire  that  the  Wachovia  Loan 
&  Trust  Company  be  appointed  guardian. 
This  Is  not  Inconsistent  with  the  appointment 
of  trustees  to  hold  and  control  the  property. 
The  ofiBce  and  duty  of  the  guardian  Is  dis- 
tinct from  that  of  a  trustee.  The  guardian 
receives  the  income,  disburses  It  for  the  sup- 
port and  education  of  the  Infant  until  she 
attains  full  age,  when  his  office  and  duty 
comes  to  an  end;  the  trustees  thereafter  pay- 
ing the  Income  directly  to  Louise  M.  Holt 
Thus  construed,  every  provision  and  clause 
of  the  will  is  effectuated.  This  intention  we 
gather  from  the  entire  will  and  codicil.  The 
lattw  is  not  repugnant  to  the  former.  On 
the  contrary,  the  testator,  after  disposing  of 
the  legacy  given  his  mother,  who  had  died 
since  the  execution  of  the  will  and  making 
some  other  provisions,  expressly  "ratifies 
and  confirms"  the  will.  The  fact  that  the 
estate  is  not  given  to  the  trustees,  and  the 
"limitations  and  conditions"  Imposed  declar- 
ed in  the  form  of  specific  trusts,  does  not 
affect  the  question.  "When  it  is  essential 
to  tbe  carrying  into  effect  the  provisions  of 
a  will,  a  trust,  by  implication  of  law,  will  be 
decreed.  Though  no  trust  Is  created  by  the 
will,  the  court  will  have  regard  to  the  in- 
tention as  gathered  from  the  entire  docu- 
ment" Beach  on  Trusts,  {  88.  While  it  is 
true  that  to  constitute  a  valid  declaration 
of  a  trust  it  must  appear  from  the  language 
used  that  such  was  the  intention  of  the  tes- 
tator, and  that  the  terms — subject-matter, 
beneficiaries,  etc. — must  be  so  reasonably 
certain  as  to  be  capable  of  enforcement,  it 
is  equally  true  that  specific  language,  de- 
claratory of  a  trust,  is  not  necessary,  pro- 
vided the  intention  Is  clear  and  the  other  req- 
uisites are  found.  It  Is  not  necessary  that 
the  title  be  given  in  express  terms  to  the 
trustees.  If  the  trust  Is  otherwise  manifest- 
ed, and  a  trustee  be  named,  he  will,  by  Im- 
plication, talce  such  title  and  estate  as  is 
necessary  to  enable  him  to  execute  the  trust 
Smith  V.  Proctor,  139  N.  O.  314,  61  S.  E.  889, 
2  L.  R.  A.  (N.  S.)  1T2.  In  Payne  v.  Sale,  22 
N.  C.  455,  W  is  held,  tn  accordance  with  the 
authorities  both  in  England  and  this  country, 
that  in  the  construction  of  wills,  the  estate 
given  to  a  trustee  is  to  continue  for  so  long 
a  period  as  Is  necessary  to  enable  him  to 
execute  the  trust    Looking  to  the  entire  will 


and  the  codicil,  we  have  no  doubt  that  it  was 
tlie  purpose  and  intention  of  the  testator  to 
create  a  trust  and  that,  upon  the  settlement 
of  his  estate  by  Mr.  Haywood  and  Mr.  Rob- 
ertson as  executors,  they  should,  as  trustees, 
at  once  hold  and  invest  the  corpus  of  the  res- 
idue given  to  his  daughter  to  preserve  for 
her  use  and  benefit  during  her  life,  and  at 
her  death  to  pay  over  and  deliver  to  those 
who  may  be  entitled,  under  tbe  "limitations 
and  conditions"  imposed  upon  the  estate. 
We  should  be  inclined  to  the  same  opinion  if 
he  had  not  named  trustees,  but  any  doubt  of 
his  Intention  is  removed  by  the  fact  that  he 
has  named  plaintiffs  as  trustees  "to  perform 
and  carry  omt  the  trusts  therein  declared." 
We  see  no  difficulty  in  carrying  out  his  in- 
tention. The  plaintiffs,  as  executors,  will 
turn  over  to  themselves,  as  trustees,  tbe  es- 
tate in  their  hands,  keep  the  same  invested, 
and  pay  over  the  Income  during  her  minority 
to  the  Wachovia  Loan  &  Trust  Company, 
guardian,  and,  when  she  shall  arrive  at  full 
age,  pay  over  such  Income  to  her  during  the 
remainder  of  her  life,  and,  at  her  death,  de- 
liver the  property  to  such  person  or  persons 
as  may  be  entitled  under  the  terms  and  pro- 
visions of  the  will. 

It  is  conceded  that  the  "limitations  and 
conditions"  applied  to  the  estate  do  not  apply 
to  the  excess  of  the  Income;  that  being  given 
absolutely  to  Louise  M.  Holt  The  court  has 
the  power  and  upon  application  may,  in 
this  action,  ptovide  for  a  fair  division  of  the 
commissions  6n  the  Income  between  the  trus- 
tees and  the  guardian.  Both  should  not  re- 
ceive full  commissions.  It  is  also  within 
the  power  of  the  court  to  make  such  other 
and  further  orders  as  may,  upon  due  notice, 
be  found  necessary  to  meet  such  conditions 
as  may  arise.  No  difference  in  respect  to 
the  rights  of  the  legatees  of  Chas.  T.  Holt, 
or  the  duty  of  the  trustees,  exists,  between 
tbe  proceeds  of  the  Insurance  policies  and 
stocks,  or  other  personalty,  and  the  proceeds 
of  the  "Llnwood  Plantation."  The  direction 
contained  In  the  will  of  Gov.  Holt  to  his  ex- 
ecutors to  sell  the  land  operated  as  an  equi- 
table conversion,  so  that  the  beneficiaries,  in- 
cluding Chas.  T.  Holt  took  the  proceeds  as 
personalty.  Although  the  sale  was  not  made 
until  after  his  death,  his  interest  passed  as 
money  to  his  executors.  Tbe  conversion  took 
place  at  the  death  of  Gov.  Holt.  Benbow  v. 
Moore,  114  N.  C.  263,  19  S.  E.  156. 

The  Judgment  of  his  honor,  as  Indicated  in 
this  opinion,  must  be  affirmed. 


WADE  V.  McLBAN  CONTRACTING  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
1908.) 

1.  BviDENCE  (5  208*)  —  Admissions  —  PijSAD- 
INOS — ^Admisbibiutt. 

A  j>ortion  of  a  paraeraph  of  the  answer 
containing  an  admission  oi  a  distinct  and  sepa- 
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rate  fact  Is  admissible  In  evidence  without  in- 
troducing explanatory  matter  wliicli  does  not 
modify  or  alter  the  admission. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  713;   Dec.  Dig.  $  208.*] 

2.  Master  and  Skbvant  (J  201*) — ^Injury  to 
Servant— Proximate  CATras  of  Injurt— 
Master's  Neqlioxncx. 

Where  plaintiff's  employer  was  present  and 
gave  the  order,  the  execution  of  which  caused 
plaintiffs  injury,  the  injury  was  imputable  to 
the  employer^  even  though  the  physical  act 
causing  the  injury  was  that  of  a  co-employd 
acting  in  obedience  to  the  order. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  533;   Dec.  Dig.  S  201.*] 

8.  Mastter  and  Servant  (|  201*1- Injtjbt  to 
Servant  —  Concurrent  Neglioenck  or 
Master  and  Fellow  Servant. 

A  master  is  liable  for  injuries  to  a  servant 
caused  by  the  concurrent  negligence  of  himself 
and  a  fellow  servant  which  would  not  have  hap- 
pened except  for  the  master's  negligence,  and 
hence  the  employ^  could  recover,  though  his  in- 
juries were  caused  by  the  concurrent  negligence 
of  a  co-servant  and  a  vice  principal. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g}  515--534;  Dec.  Dig.  § 
201.*] 

4.  Tbiai,  (J  25S»)— Instructions  — Applioa- 

BILITT  to   BVIDENOE. 

Where  plaintiff  was  injured  by  the  concur- 
rent negligence  of  a  vice  principal  in  giving  an' 
order  and  of  a  fellow  servant  in  executing  it,  an 
instruction  that  H  plaintiff  was  injured  by  the 
misconduct  of  a  co-empIoy6,  he  could  not  recov- 
er, was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §8  618,  620;   Dec.  Dig.  {  253.*] 

6.  Trial  (|  13ft»)— Nonsuit— SvFnciENCT  of 

Evidence. 

There  being  evidence  tending  to  show  that 
plaintiff's  injury  was  caused  bjr  his  employer's 
negligence,  a  motion  for  nonsuit  was  properly 
overruled. 

fEd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  gS  338-340;    Dec.  Dig.  g  139.*] 

Appeal  from  Superior  Court,  Carteret 
Connty ;  W.  R.  Allen,  Judge. 

Action  by  Eugene  H.  Wade,  by  bis  next 
friend,  against  the  McLean  Contracting  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appealed.    Affirmed. 

Tbe  remainder  of  the  paragraph  of  the  an- 
swer containing  the  admission  mentioned  In 
the  opinion  simply  denied  the  other  allega- 
tions of  tbe  paragraph  of  the  complaint  which 
It  answered. 

There  was  evidence  to  show  that  plaintiff, 
19  years  of  age,  employed  chiefly  to  keep  the 
books  of  defendant  company,  and  do  other 
work,  was  called  upon  by  Mr.  Crow,  who  was 
directing  the  work  at  the  time  for  defendant 
company,  to  assist  In  raising  a  pUe  driver, 
and  this  by  working  some  jackscrews,  a  few 
feet  apart,  and  placed  under  two  heavy  pieces 
of  timber,  24  feet  In  length,  one  end  of  the 
pieces  being  a  foot  or  so  under  tbe  object 
and  tbe  other  ends  being  raised  something 
like  10  feet  from  the  ground.  There  was 
further  testimony  tending  to  show  that  said 
Crow  stood  towards  plaintiff  and  other  hands 
there  employed  as  vice  principal  of  defend- 
ant company,  and  that  he  was  present  at  the 


time,  exercising  personal  Btipervlslon  of  the 
work,  and  giving  Immediate  directions  con- 
cerning It;  that  tbe  JaduKrews  were  Im- 
properly placed  and  timber  Insecurely  fast- 
ened, and  that  by  reason  of  these  facts  and 
of  an  iU-consldered  and  negligent  order  on 
the  part  of  Crow,  one  of  the  pieces  of  timber 
became  loose,  tbe  elevated  end,  swlnglDg 
around,  striking  plaintiff  and  Inflicting  the 
Injuries  complained  of.  In  the  presentation 
of  plalntlflTs  case  he  was  allowed,  over  de- 
fendant's objection,  to  put  In  a  clause  from 
defendant's  answer  by  way  of  admission,  to 
the  effect  "that  plaintiff  In  discharge  of  tbe 
duties  of  his  employment,  under  the  direction 
of  3.  M.  Crow,  foreman,  was  working  with 
one  Charles  Bennet";  the  exception  being 
made  on  the  ground  "that  a  part  of  the  sec- 
tion could  not  be  admitted  without  the 
whole." 

On  Issues  submitted  tbe  Jury  rendered  the 
following  verdict: 

"(1)  Was  plaintiff  Injured  by  the  negligence 
of  the  defendant  as  alleged  In  tbe  complaint? 
Answer:     Yes. 

"(2)  Was  plaintiff  guilty  of  contributory 
negligence?    Answer.    No. 

"(3)  What  damages.  If  any.  Is  plaintiff  en- 
titled to  recover  therefor?    Answer.     $720." 

There  was  Judgment  on  the  verdict  for 
plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

Moore  &  Dunn,  for  appellant  Simmons, 
Ward  &  Allen  and  D.  L.  Ward,  for  appellee. 

HOKE,  J.  In  Sawyer  v.  Railroad,  143  X. 
C.  24,  58  S.  E.  598,  the  approved  rule  In  ref- 
erence to  the  admission  of  excerpts  from 
pleadings  by  way  of  admission  Is  stated  as 
follows:  "It  Is  competent  for  the  plaintiff 
to  put  In  evidence  a  portion  of  the  answer 
containing  an  allegation  or  admission  of  a 
distinct  or  separate  fact  relevant  to  the  In- 
quiry, though  It  Is  only  a  part  of  an  entire 
paragraph,  without  introducing  qualifying  or 
explanatory  matter.  Inserted  by  way  of  de- 
fense, which  does  not  modify  or  alter  tbe 
fact  alleged."  And  its  correct  application 
here  sustains  the  ruling  of  the  Judge  admit- 
ting the  excerpt  from  the  answer  offered  by 
the  plaintiff.  It  was  further  contended  by 
defendant  that  as  the  statute,  known  as  the 
"Fellow  Servant  Act,"  Is  confined  In  Its  oper- 
ation to  railroads,  the  defense  which  arises 
under  certain  circumstances  by  reason  of  the 
negligence  of  a  fellow  servant  Is  available  to 
defendant  The  position  Is  correct  so  far  as 
relates  to  the  statute  In  question.  In  express 
terms,  tbe  act  is  restricted  to  railroads  and 
their  employes,  but  the  facts  of  the  case  do 
not  require  or  permit  the  application  of  the 
doctrine  referred  to;  for  the  evidence  Is  to 
the  effect  that  J.  M.  Crow,  who  held  the  posi- 
tion of  vice  principal  towards  the  plaintiff, 
and  the  other  employes,  was  present,  exercis- 
ing personal  supervision  of  the  work  In  which 
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tbese  bands  were  employed,  and  that  he 
gave  the  order  which  Immediately  caased  the 
injury.  The  physical  act  may  have  beem  that 
ot  Bennet,  the  co-empIoy€,  but  the  order  was 
given  by  Crow,  the  vice  principal,  and.  If  It 
was  negligently  given,  the  result  Is  Imputable 
to  defendant;  for  there  Is  no  suggestion  or 
claim  tliat  Bennet  acted  in  disobedience  of 
Crow's  order,  or  that  he  failed  to  carry  it 
out.  And,  if  it  were  otherwise,  If  the  evi- 
dence tended  to  show  that  the  plaintiff's  in- 
Jury  resulted  as  the  proximate  consequence 
of  negligence  on  the  part  of  Crow,  the  vice 
principal,  and  that  a  negligent  act  of  Bennet, 
the  co-employe,  of  plaintiff  concurred  in 
bringing  it  at>out,  in  that  event  defendant 
would  be  responsible;  for  it  is  recognized 
doctrine  that,  if  the  negligence  of  the  employ- 
er and  a  fdlow  employe  concurs  in  producing 
an  injury,  the  injured  employe  can  recover  of 
either  if  be  himself  Is  free  from  blame.  As 
.stated  in  12  A.  &  B.  (2d  Ed.)  p.  005:  "A  mas- 
ter is  liable  for  an  injury  to  his  servant  caus- 
ed by  the  concurrent  negligence  of  himself 
and  a  fellow  servant,  but  which  would  not 
have  happened  had  the  master  performed  his 
duty.  And  it  is  only  when  the  negligence 
of  the  fellow  servant  is  the  whole  cause  of 
the  injury  that  the  master  is  excused."  The 
court,  therefore,  made  a  correct  ruling  in  re- 
fusing to  give  defendant's  prayer  for  instruc- 
tions, to  the  effect  "that,  if  plaintiff  was  in- 
jured by  the  misconduct  of  a  co-employe, 
he  could  not  recover."  And  the  defendant's 
motion  to  nonsuit  was  also  properly  over- 
ruled.  There  was  evidence  tending  to  show 
negligence  on  the  part  of  defendant,  both  in 
the  means  provided  for  the  work  and  the 
method  and  manner  of  conducting  it,  and  the 
facts  presented  required  that  the  cause 
should  be  submitted  to  the  Jury. 

There  is  no  error,  and  the  Judgment  below 
is  affirmed. 

No  error. 


CONDOR  et  al.  v.  SECREST  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 
190a) 

1.  Appbai,  and   Ebbob   (J   1078*)— Review— 
Abakdonuert  of  ExcEpnoRS— Failube  to 

DiBCtTSS  IN  BBIEF. 

ESxceptions  not  discussed  in  the  party's  brief 
on  appeal  are  considered  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  42S6-4261 ;  Dec.  Dig.  | 
1OT8.»] 

2.  RETOBUATION    or    iNSTBXnCENTS    (§    14*)  — 

Mattxb  Subject— Legal  Opebation — Mis- 
take OF  Law— Cobbection. 

If  parties,  In  drawing  a  deed  intending  to 
convey  a  life  estate,  placed  the  words  of  limi- 
tation in  the  hal)endnm  instead  of  the  premises, 
under  tiie  impression  that  it  was  immaterial  in 
which   part  they   appeared,   their  error  was  a 


mistake  of  law  which  a  court  of  equity  will  cor- 
rect to  effectuate  the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Refonnation 
of  Instruments,  Cent.  Dig.  i  63;  Dec.  Dig.  § 
14.*] 

8.  Refobiiation  or  Instbuuents  (|  45*)— Mis- 
take OF  Law— DBBCBiPTioir  of  Estate  in 
Deed. 

EMdence  held  to  show  that  the  placing  of 
words  limiting  an  estate  conveyed  in  the  haben- 
dum.  Instead  of  in  the  premises  of  a  deed  was 
a  mistake  of  law  of  the  draughtsman  and  the 
parties,  and  not  a  mistake  of  fact  of  the 
draughtsman. 

[Eid.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  {  ^.*] 

4.  Deeds  {|  105*)  —  Validitt  —  Fobii  —  Ook- 

TRNTS  OF   HABENDUU. 

While  the  Iiabendum  of  a  deed  cannot  intro- 
duce one  who  is  a  stranger  to  the  premises  to 
take  as  grantee,  one  not  named  in  the  premises 
may  take  an  estate  in  remainder  by  limitation 
in  tlie  habendum,  where  that  appears  to  be  the 
intention  of  the  parties  gleaned  from  the  deed 
as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {f  279-282;   Dec.  Dig.  S  105.»] 

6.  Deeds  (S  95*)— Constbuction— iHTBNnoH 
OF  Pabties. 

In  construing  deeds  the  intention  of  the 
parties  will  be  gathered  from  the  whole  instru- 
ment, and  every  word  given  effect,  except  that, 
when  the  law  has  given  to  words  a  definite 
meaning,  they  will  be  given  effect  according  to 
their  legal  signification. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  241-250 ;    Dec.  Dig.  8  95.*] 

fli  Witnesses  (f  143*)— Competenct- Tkaks- 

Acnosrs  with  Decedent. 

Evidence  of  the  declarations  of  the  as- 
signee, since  deceased,  of  a  bidder  at  an  exec- 
utor's sale  of  land,  as  to  how  he  wanted  the 
deed  to  another  person  made  out,  where  the 
assignee  had  no  Interest  in  the  land,  was  not 
Inadmissible  in  an  action  involving  title  to  tlie 
land,  under  Revisal  1906,  §  1631,  providing  that 
a  party  or  person  interested  in  the  event,  or  a 
person  through  whom  he  derives  his  interest, 
shall  not  testify  against  an  administrator  or 
survivor  of  a  deceased  person. 

[E<d.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  143.*] 

7.  Deeds  (t  31*)— Requisites— Debio'Nation 
OF  Pabties  —  "Heiks''  —  Statutobt  Pbovi- 

BIONB. 

Under  the  express  provisions  of  Revisal 
1906,  f  1583,  a  limitation  by  deed  to  the  "heirs" 
of  a  living  person  is  construed  to  be  to  the  chil- 
dren of  the  person,  if  a  contraiy  intention  do 
not  appear  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Die.  8  63 ;   Dec.  Dig.  8  81.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-5265 ;   vol.  8,  pp.  7677-7678.] 

Appeal  from  Superior  (Jourt,  Union  Coun- 
ty;   Long,  Judge. 

Action  by  Lee  Condor  and  others  against 
J.  D.  A.  Secrest  and  others  to  correct  a  deed. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

The  pleadings,  evidence,  and  verdict  dis- 
close the  following  case:  J.  E.  Broom  and 
John  Hill,  executors,  sold  the  lands  in  con- 
troversy at  public  auction  to  J.  L.  Orr,  who 
transferred  his  bid  to  L.  M.  Secrest,  upon 
the    understanding    with    said    Secrest    that 
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title  should  be  made  by  the  executors  to  Nan- 
cy Docdln  "for  and  during  her  natural  life, 
then  to  the  heirs  of  L.  M.  Secrest."  '  Pur- 
suant to  said  agreement,  the  deed  was  drawn 
and  signed  by  the  executors,  with  the  words 
In  the  premises,  to  said  "Nancy  Doolln,  her 
heirs  and  assigns,"  and.  In  the  habendum,  "to 
hold  the  aforesaid  premises  to  her,  the  said 
Nancy  Doolln,  during  her  natural  life,  and 
at  her  death  to  the  heirs  of  h.  M.  Secrest." 
The  deed,  so  executed,  was  delivered  to  Nan- 
cy Doolln,  who  took  possession  of  the  land 
and  remained  therein  until  she  Intermarried 
with  said  L.  M.  Secrest  They  continued  to 
reside  thereon  until  the  death  of  said  Se- 
crest, during  the  month  of  February,  1904. 
It  was  the  purpose  and  Intention  of  the  par^ 
ties  to  have  the  deed  so  drawn  as  to  vest  In 
Nancy  Doolln  a  life  estate,  with  remainder 
to  the  heirs  of  L.  U.  Secrest,  and  the  words 
Imposing  the  limitation  were  placed  in  the 
habendum  of  the  deed  by  the  mutual  mis- 
take of  the  draughtsman  and  the  parties  to 
the  deed.  The  deed  was  not  registered  dur- 
ing the  life  of  Secrest  The  words  limiting 
the  estate  to  Nancy  Doolln  for  life,  remaind- 
er to  the  heirs  of  Secrest  were  "clipped" 
from  the  deed,  and  thereafter  It  was  pre- 
sented for  registration  by  his  administrator 
In  Its  mutilated  condition.  Thereafter  said 
Secrest  and  his  wife,  formerly  Nancy  Doolln, 
conveyed  the  land  In  fee  to  R.  T.  Broom, 
who  executed  a  mortgage  to  secure  the  pur- 
chase money,  no  part  of  which  has  been 
paid.  Plaintiffs  are  the  grandchildren  of  L. 
M.  Secrest,  being  the  children  of  two  de- 
ceased daughters.  One  of  the  grandchildren 
having  assigned  his  Interest  to  James  Helms, 
he  was  permitted  to  become  a  party  plain- 
tiff. Nancy  Secrest  formerly  Doolln,  having 
died  pending  the  action,  her  administrator 
was  made  a  party  defendant.  R.  T.  Broom 
made  no  defense  to  the  action.  The  admin- 
istrator of  Nancy  Secrest  asked  that  the 
mortgage  to  her  be  foreclosed.  Such  of  the 
foregoing  facts  as  were  not  admitted  were 
found,  in  response  to  a  series  of  issues  sub- 
mitted to  the  jury.  His  honor  rendered 
judgment  for  the  plaintiffs,  correcting  the 
deed  and  directing  such  corrections  to  be  en- 
tered on  the  records,  etc.,  as  were  necessary 
to  vest  the  title  In  the  plaintiffs.  The  deed 
to  Broom  and  mortgage  from  him  to  secure 
the  purchase  money  are  directed  to  be  can- 
celed. The  defendants,  having  noted  excep- 
tions and  assigned  errors,  which  are  noted 
in  the  opinion,  appealed. 

H.  B.  Adams,  Jr.,  and  Williams  &  Lem- 
mond,  for  appellants.  Redwlne  &  Slkes,  for 
appellees. 

CONNOR,  J.  Defendants  lodged  a  number 
of  exceptions,  several  of  which  presented  the 
same  question.  Such  as  are  not  discussed  in 
the  brief  are  abandoned.  The  first  exceih 
tlon  is  pointed  to  the  submission,  over  de- 
fendants' objection,  of  the  fifth  issue,  di- 
rected to  the  mistake  in  drawing  the  deed. 


Plaintiffs'  cause  of  action  was  twofold:  (1) 
That  the  deed,  as  written,  contained  tlie 
language  limiting  the  estate  of  Nancy  Dooliu 
tor  life,  remainder  to  the  heirs  of  L.  M.  Se- 
crest That  these  words  in  the  habendum 
had  been  "clipped"  out,  and  the  deed  regis- 
tered after  Its  mutilation.  That  as  regis- 
tered, the  deed  conveyed  to  Nancy  Doolln  an 
absolute  fee-simple  estate.  (2)  That  the 
words  of  limitation  were  put  in  the  haben- 
dum, Instead  of  the  premises,  of  the  deed,  by 
the  mutual  mistake  of  the  draughtsman  and 
the  parties.  The  relief  which  was  essential, 
from  the  plaintiffs'  point  of  view,  to  make 
the  deed  conform  to  and  effectuate  the  in- 
tention of  the  parties,  required  the  court  to 
reinstate  the  words  of  limitation  and,  by 
way  of  correcting  the  mistake,  to  Insert  them 
in  the  premises.  This  is  what  his  honor  did. 
To  present  the  last  contention,  bis  honor 
submitted  the  fifth  Issue:  "Were  the  said 
words,  'to  her,  the  said  Nancy  Doolln,  for 
and  during  her  natural  life,  and  at  her  death 
to  the  heirs  of  L.  M.  Secrest'  placed  in  the 
habendum  clause  Instead  of  in  the  premises 
of  the  deed,  and  allowed  to  remain  there 
after  the  execution  and  ddlvery,  by  reason 
of  a  mutual  mistake  of  the  draughtsman  and 
the  parties  to  the  deed,  and  by  reason  of  the 
mutual  mistake  of  the  said  draughtsman  and 
the  parties  in  supposing  that  the  words  so 
placed  in  the  habendum  of  the  deed  would 
have  the  effect  of  conveying  a  life  estate  to 
the  said  Nancy  Doolln,  and  the  remainder 
to  the  heirs  of  li.  M.  Secrestr*  And  defend- 
ants assign  his  action,  in  this  respect,  as 
eiror. 

We  presume  that  plaintllTS  tendered  this 
issue  because  of  the  principle  announced  by 
this  court  In  Blair  v.  Osborne,  84  N.  C.  417. 
and  stated  In  1  Jones  on  Conv.  564,  that  the 
habendum  In  a  deed  shall  never  introduce 
one  who  is  a  stranger  ^o  the  premises,  or 
cut  down  an  estate  In  fee  to  a  life  estate,  and 
that  the  habendum  may  be  used  "to  explain, 
enlarge,  or  qualify  the  premises,  but  not  be 
totally  contrary  or  repugnant"  If  the  plain- 
tiffs are  correct  In  assuming  that,  by  reason 
of  the  placing  of  the  words  of  limitation  in 
the  habendum  instead  of  the  premises,  the 
deed,  as  written,  conveyed  the  fee  simple  to 
Nancy  Doolin,  they  were  compelled  to  seek 
the  aid  of  the  court  for  correction  or  refor- 
mation. The  mistake  made  in  drawing  the 
deed  was  one  of  law  and  not  of  fact  We 
do  not  find  any  evidence  tending  to  show 
that,  as  a  matter  of  fact,  the  draughtsman  In- 
tended to  put  the  words  In  the  premises  and 
by  mistake  put  them  in  the  habendum.  It 
Is  probable  that  the  parties  did  not  know  that 
it  was  material  in  which  part  of  the  deed 
the  words  were  inserted — ^none  of  them  were 
lawyers.  That  a  mistake  of  law  under  such 
circumstances  will  be  corrected,  bo  that  the 
intention  of  the  parties  may  be  effectuated, 
is  settled  by  decisions  of  this  court  and,  with 
well-defined  limitations,  Is  a  doctrine  of  equi- 
ty.   Kornegay  v.  Everett  09  N.  &  30,  5  S.  E. 
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418;  Blspham'a  Eq.  {186;  20  Am.  &  Eng. 
Enc.  824.  The  evidence  Is  plenary  that  Se- 
creat,  who  gave  direction  what  estate  he 
wished  conveyed  to  Nancy  Doolln,  supposed 
that  the  deed,  as  drawn,  effected  such  pur- 
pose. The  language  which  he  wished  was 
Inserted.  It  iB  equally  clear  that  the  draughts- 
man supposed  that,  as  Inserted,  Secrest's  In- 
tention was  effectuated.  It  Is  found,  as  a 
fact,  that  Nancy  Doolln  accepted  the  deed 
and  went  Into  possession  of  the  land  under 
the  Impression  that  she  had  only  a  life  estate. 
The  fact  that  the  words  of  limitation  were 
afterwards  "clipped"  from  the  deed  mani- 
fests clearly  that  the  parties  who  did  It  un- 
derstood that,  as  written,  it  conveyed  only  a 
life  estate  to  Nancy  with  remainder  to  the 
heirs  of  Secrest.  From  that  point  of  view 
there  was  a  clear  equity  for  reformation  of 
the  deed.  It  is  by  no  means  clear,  however, 
that  any  reformation  was  necessary — that 
the  words  of  limitation,  fraudulently  "clipp- 
ed," did  not,  as  a  matter  of  law,  effectuate 
the  intention  of  the  parties.  A  careful  exam- 
ination of  the  opinion  of  Judge  .\she  In  Blair 
7.  Osborne,  supra,  discloses  that  the  court. 
In  that  case,  held  that,  while  a  stranger  to 
the  premises  could  not  be  Introduced  In  the 
habendum  to  take  as  grantee,  be  could  take 
In  remainder  by  way  of  limitation.  In  that 
case  the  land  was  given  to  A.  In  the  prem- 
ises, and  In  the  habendum  to  A.  and  her  chil- 
dren by  her  then  husband.  A  gift  to  "A.  and 
her  children"  vests  the  present  interest  in 
them  as  tenants  in  common.  Therefore  if 
the  gift  be  to  A.  in  the  premises,  and  "A.  and 
her  children"  In  the  habendum,  the  children, 
if  they  take  at  all,  take  a  present  interest  as 
tenants  in  common  with  their  mother,  and 
the  principle  which  prohibits  the  introduction 
of  a  stranger,  as  grantee,  of  a  present  inter- 
est, applies;  but  the  learned  justice  say's: 
"The  deed  should  have  such  a  construction 
as  Is  most  favorable  to  the  minds  and  inten- 
tion of  the  parties  as  the  rules  of  law  will 
I)ermit."  After  saying  what  he  gathered 
from  the  language  of  a  deed  to  be  the  inten- 
tion of  the  parties,  he  concludes :  "If  that 
was  the  intention,  the  form  of  the  deed  for 
that  purpose  comports  with  the  rules  of  con- 
struction, for  the  doctrine  is  laid  down  in 
Shepherd's  Touchstone,  151,  that  'one  who  is 
not  named  In  the  premises  may  neverthe- 
less take  an  estate  In  remainder  by  limita- 
tion in  the  habendum,'  citing  other  author- 
ities for  the  proposition  that  'while  the  ha- 
bendum shall  never  introduce  one  who  Is  a 
stranger  to  the  premises  to  take  as  grantee, 
he  may  take  by  way  of  remainder.' "  The 
deed  in  Osborne's  Case  was  construed  to  give 
to  A.  an  estate  for  life,  remainder  to  her  chil- 
dren. In  our  case  the  manifest  purpose  of 
the  parties  was  to  give  Nancy  Doolln  an  es- 
tate for  life,  remainder  to  the  heirs  of  L.  M. 
Secrest.  Osborne's  Case  Is  therefore  a  di- 
rect authority  for  holding  that,  notwith- 
standing the  placing  of  the  words  of  limi- 
tation in  the  habendum  Instead  of  the  prem- 


ises, the  limitation  Is  valid,  and  the  "minds 
and  intent  of  the  parties"  are  given  effect 
It  Is  an  elementary  principle  controlling  the 
construction  of  deeds,  as  other  contracts, 
that  the  Intention  of  the  parties  will  be  gath- 
ered from  the  whole  Instrument,  and  every 
word  given  effect  The  only  limitation  placed 
upon  this  general  principle  is  that  when 
the  law  has  given  to  words  a  definite  mean- 
ing, they  will  be  so  interpreted  as  to  give 
effect  to  this  legal  signification.  The  court 
if  necessary  to  ascertain  the  Intention  of  the 
parties,  will  transpose  sentences.  In  Phillips 
V.  Thompson,  73  N.  C.  543,  the  word  "he!  s" 
was  in  the  warranty  and  not  in  the  premises 
or  habendum.  Hence,  under  the  decisions, 
only  a  life  estate  was  conveyed.  The  court 
transposed,  rearranged  the  placing  of  the 
word  "heirs,"  and  gave  effect  to  them  to  con- 
vey the  fee.  The  same  was  done  in  Allen  v. 
Bowen,  74  N.  C.  165.  In  Staton  v.  Mullls, 
92  N.  C.  623,  Smith.  C.  X,  said:  "The  Instru- 
ment expresses  the  intent  to  convey  the  in- 
heritance, and  that  intent  may  be  effectuated 
with  equal,  If  not  stronger,  reasons  by  trans- 
posing and  annexing  to  the  conveying  words, 
the  concluding  part  of  the  sentence."  Along 
the  same  line  of  thought  it  Is  said :  "The  in- 
clination of  many  courts,  at  the  present  day, 
is  to  regard  the  whole  instrument,  without 
regard  to  formal  divisions.  The  deed  is  so 
construed.  If  possible,  as  to  give  effect  to  all 
of  Its  provisions,  and  thus  effectuate  the  in- 
tent of  the  parties."  Jones  on  Conv.  |  568. 
In  Faivre  v.  Daley,  93  Oal.  664,  29  Pac.  25C, 
it  is  said:  "If  It  appears  from  an  Inspection 
of  the  whole  deed  that  the  grantor  intended 
by  the  habendum  clause  to  restrict  limit  or 
enlarge  the  estate  named  in  the  enlarging 
clause,  the  habendum  will  prevail  over  the 
granting  clause."  Edwards  v.  Beall,  75  Ind. 
401;  Breed  v.  Osborne,  113  Mass.  318;  Bar- 
tholomew V.  Muzzy,  61  Conn.  387,  23  Atl.  604, 
29  Am.  St  Rep.  206.  It  would  seem  that  the 
fifth  issue  was  unnecessary  and  immaterial 
— hence,  In  any  point  of  view,  nonprejudicial. 
Defendants  except  to  the  admission  of  the 
testimony  of  J.  E.  Broom,  one  of  the  execu- 
tors who  made  the  deed.  In  regard  to  the  dec- 
larations and  directions  of  L.  M.  Secrest  re- 
specting the  manner  In  which  the  deed  was  to 
be  drawn.  Secrest  had  no  interest  in  the 
land,  nor  does  the  administrator  of  Nancy 
Doolin  claim  under  him.  We  do  not  perceive 
bow  this  testimony.  In  any  aspect  of  the  case, 
comes  within  the  prohibition  of  section  1C31, 
Revisal  1905.  The  plaintiffs  do  not  claim  un- 
der Secrest  He  never  had  any  interest  in 
the  land,  but,  as  the  assignee  of  the  bidder 
at  the  sale,  directed  how  it  should  be  convey- 
ed. The  limitations  to  his  "heirs"  would  be 
void  under  the  familiar  maxim,  "nemo  est  hser- 
es  viventls,"  but  for  the  provisions  of  the  stat- 
ute, Revisal  1905,  i  1583,  which  enacts  that 
in  such  cases  the  word  "heirs"  shall  be  con- 
strued to  mean  children.  Starnes  v.  HIU, 
112  N.  C.  1,  16  S.  E.  1011,  22  L.  R.  A.  59a 
No  question  of  agency  Is  presented.    Secrest 
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was  not  acting  as  agent  of  Nancy  Doolln. 
He  was  acting,  so  far  as  the  record  shows, 
for  himself  and  carrying  out  his  own  declared 
purpose  to  secure  to  her  a  home  for  her  life 
and  then  to  his  children.  It  is  true  that  Mr. 
Broom  says  that  Secrest  said  "something 
ahout  some  of  her  money  t>eliig  in  it"  This 
is  too  Indefinite  to  form  the  basis  of  any  con- 
clusion. 

We  find  no  error  In  his  honor's  Instruction 
or  refusal  to  giro  those  submitted.  We  have 
examined  the  entire  record  with  care,  and 
find  no  error.  The  Jury,  upon  ample  and 
competent  testimony,  under  proper  instruc- 
tions from  the  court,  have  found  the  facts  as 
contended  by  plaintlfts.  The  only  possible 
question.  In  regard  to  which  any  doubt  could 
exist,  was  whether  the  evidence  showed  a 
mistake  of  fact  In  regard  to  the  placing  of 
the  words  of  limitation.  For  the  reasons  we 
have  pointed  out,  when  the  words  in  the  ha- 
bendum were  restored,  we  are  of  the  opinion 
tliat,  by  giving  effect  to  the  Intention  of  the 
parties,  the  children  of  Secrest  were  entitled 
to  the  land  by  way  of  remainder,  upon  the 
death  of  Nancy  Doolln.  His  honor  has  reach- 
ed the  same  conclusion  by  a  different  route. 
The  "clipping"  of  the  words  from  the  haben- 
dum of  the  deed  and  having  It  recorded  in  a 
mutilated  condition  was  wrongful.  The  Judg- 
ment restores  the  parties  to  their  rights. 

There  is  no  error. 


N.  M.  MATTHEWS  &  00.  t.  PROGRESS 

DISTILLING  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

19,  1908.) 

Appeal  anh  Bbbob  (|  1195*)— Time  of  Tak- 
ing Pbocbedings— Finality  op  Decision. 
Proceedings  were  instituted  by  creditors  to 
ascertain  the  liens  against  their  commoin  debt- 
or, the  order  of  their  priority,  and  to  subject 
his  property  to  their  payment.  An  exception 
was  filed  to  the  report  of  the  commissioner 
which  was  sustained  by  the  court,  and  an  ap- 

Seal  taken.  The  Supreme  Court  reversed  the 
ecree  of  the  lower  court,  and  pronounced  the 
decree  which  should  have  been  pronounced  be- 
low, and  the  case  was  remanded  for  further  pro- 
ceedings. Held,  that  the  decision  of  the  Su- 
preme Court  was  final  and  imparted  finality  to 
the  decision  of  the  court  below  on  the  expira- 
tion of  the  period  within  which  under  the  rules 
of  the  Supreme  Court  a  petition  to  rehear  could 
be  filed,  and  a  petition  to  review  the  judgment 
of  the  lower  court  must  be  brought  within  one 
year  after  the  allovcance  of  the  final  decree  as 
provided  by  Code  1904,  §  3435. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1195.*] 

Appeal  from  Circuit  Court,  Rockingham 
County. 

The  Progress  Distilling  Company,  filed 
a  petition  in  proceedings  by  creditors  of  P. 
J.  Lamb  to  ascertain  the  liens  against  the  said 
Lamb,  the  order  of  their  priority,  and  subject 
Ills  property  to  their  payment,  in  which  peti- 
tion they  asked  that  certain  Judgments  held 


by  the  said  distilling  company  shall  be  ^ven 
priority  to  a  Judgment  by  N.  M.  Mattbews 
&  Co.  The  relief  prayed  for  was  granted, 
and  Matthews  &  Co.  appeal.    Reversed. 

Roller  &  Martz,  for  appellant    Conrad  & 
Conrad,  for  appellee. 

KEITH,  P.    A  biU  was  filed  In  the  circnlt 
court  of  Rockingham  coonty  by  Rosenlielm 
&  Son,  the  Progress  Distilling  Company,  and 
others,  suing  on  tiehalf  of  themselves  and  all 
other  lien  creditors  of  P.  J.  Lamb,  In  order  to 
ascertain  the  liens  against  the  defendant,  tbe 
order  of  their  priority,   and  to  subject   bis 
property   to  their  payment     There   was    a 
reference  to  a  commissioner,  who  made  Iiia 
report  to  which  certain  exceptions  wwe  filed, 
one  of  which  assigned  as  error  that  "more 
than  one  year's  rent  as  against  the  otber 
judgment  creditors  of  Lamb,  was  allowed  in 
favor  of  his  landlord,  C.  A.  Sprlnkel."    The 
court  sustained  this  exception,  the  case  was 
brought  here  on  appeal,  and  a  de^ee  was 
rendered   at  the  November   term,   1904,    tn 
which  tbe  decree  of  the  circuit  court  was 
reversed  and  annulled,  "and,  this  court  pro- 
ceeding  to  pronounce  such    decree   as    the 
said  circuit  court  ought  to  have  pronounced, 
it  further  adjudged,  ordered,  and  decreed  that 
the  second  exception  filed  by  the  complain- 
ants In  said  circuit  court  to  the  report  of 
Commissioner  Bryant  returned  and  filed  in 
this  cause  on  the  16th  day  of  March,  1904, 
be  overruled,  and  the  said  report  be  and  the 
same  is  hereby  confirmed."    Sprlnkel  v.  Ros- 
enheim &  Son,   103   Va.   185,  48  S.  £3.  883. 
The  cause  was  remanded  for  further  proceed- 
ings in  the  circuit  court  not  in  conflict  wltb 
the  written  opinion  of  this  court 

It  will  be  observed  that  the  decree  appeal- 
ed' from  was  rendered  on  the  8th  of  Jnne, 
1904.  The  decree  of  this  court  was  rendered 
on  the  29th  day  of  November,  1904,  and  at 
the  June  term,  1906,  of  the  circuit  court  of 
Rockingham  county,  the  Progress  Distill- 
ing Company  and  Rosskam,  Gerstiey  &  Co. 
filed  their  petition,  in  which  they  show  that 
certain  debts  established  by  tbe  report  of 
the  commissioner  of  date  March  16,  1904. 
were  incorrectly  stated,  in  this:  That  a  debt 
by  judgment  due  to  Matthews  &  Co.  was  re- 
ported in  the  fifth  class,  and  petitioners'  Judg- 
ments were  reported,  respectively,  as  In  class- 
es 6  and  7,  while.  If  these  Judgmaits  had 
been  correctly  reported,  the  debt  of  Matthews 
&  Co.  would  have  been  subordinated  to  the 
liens  of  the  petitioners. 

The  mistake  occurred  In  this  way:  All 
three  judgments  were  rendered  at  the  October 
term,  1902,  of  the  circuit  court  of  Rocking- 
ham county.  They  were  rendered  In  accord- 
ance with  the  statute  which  authorizes  a 
judgment  against  a  defendant  after  16  days' 
notice.  The  15  days'  notice  In  the  case  of 
Rosskam,  Gerstiey  &  Co.  expired  on  the  13th 


•For  other  caaea  see  aame  topic  and  section  NUMBER  In  Dee.  *  Am.  Dlgi.  UOT  to  data,  ft  Reporter  Indaxa* 


Digitized  by 


Google 


Va.) 


N.  M.  MATTHEWS  &  00.  v.  PROGRESS  DISTILLING  00. 


025 


day  of  October,  1902,  and  Judgment  was  ren- 
dered thereon  as  of  that  date;  that  of  the 
Progress  Distilling  Company  matured  on  the 
17th  day  of  October,  1902,  and  Judgment  was 
rendered  aa  of  that  date.  In  the  case  of 
Matthews  &  Co.  the  15  days'  notice  It  seems 
did  not  expire  until  October  25tb,  and  Judg- 
ment was  rendered  thereon  as  of  that  date. 
In  entering  these  Judgments  on  the  Judg- 
ment docket,  In  the  column  under  the  head 
of  "Date  of  Judgment,"  the  clerk  should 
have  noted  that  the  Judgment  was  not  render- 
ed until  the  25tta  day  of  October,  but  in- 
stead he  simply  entered  under  that  heading 
that  It  was  rendered  at  the  October  term, 
1902.  When  be  came  to  record  the  Judgments 
of  petitioners,  however,  he  properly  indicated 
the  date  at  which  their  Judgments  were  ren- 
dered during  the  term;  so  that,  whoa  tbe 
master  commissioner  examined  the  Judgment 
docket  to  ascertaiu  what  Judgments  there 
were  against  Lamb  and  the  order  of  their 
priority,  finding  the  Matthews  Judgment  en- 
tered upon  the  docket  as  of  the  October  term, 
1902,  without  giving  the  date  of  Its  rendition, 
he  assumed  that  it  related  back  to  the  6zBt 
day  of  that  term,  and  accordingly  gave  it 
priority. 

Without  going  further  into  the  petition,  it 
suffices  to  say  that  leave  was  given  the  peti- 
tioners to  file  their  petition,  and  that  such 
proceedings  thereon  were  had  that  on  the 
10th  day  of  April,  1907,  a  decree  was  render- 
ed granting  the  relief  prayed  for,  and  from 
that  decree  an  appeal  was  allowed  by  this 
court 

By  section  8435  of  the  Code  of  1904  It  is 
provided  that  "no  bill  of  review  shall  be 
allowed  to  a  final  decree,  unless  it  be  exhibit- 
ed within  one  year  next  after  such  decree, 
except  that  an  Infant  or  insane  person  may 
exhibit  tbe  same  within  one  year  after  the 
removal  of  his  or  her  disability." 

None  of  the  parties  Interested  in  this  pro- 
ceeding are  within  the  excepted  classes,  and 
the  decree  of  the  circuit  court  which  was  ap- 
pealed from,  and  the  decree  of  this  court 
which  disposed  of  that  appeal,  were  both  en- 
tered more  than  one  year  before  the  petition 
in  this  case  was  filed. 

Every  decision  of  this  court,  whether  It  be 
upon  an  Interlocutory  or  a  final  decree,  is  in 
its  nature  final,  "except  possibly  where  this 
court  disposes  of  only  a  part  of  the  ease  at 
one  term  and  reserves  it  for  further  and  final 
action  at  another."  Campbell's  Ex'rs  v.  Cami>- 
bell's  Ex'r,  22  Grat  649. 

That  case  is  of  the  highest  authority.  In  It 
Judge  Moncure,  speaking  for  the  whole  court, 
reviews  all  the  authorities  bearing  upon  the 
subject  It  has  since  been  cited  in  cases  al- 
most without  number,  and  always  with  ap- 
proval. At  page  671  of  22  Grat,  the  opinion 
says,  m  part:  "The  decree  of  this  court  is 
certainly  not  interlocutory,  and  Is  none  the 
less  final  because  it  is  upon  an  appeal  from 
an  Interlocutory  decree  of  the  court  below. 
Tbe  latter  decree  does  not  impart  its  inter- 


locutory nature  to  the  decree  of  this  court 
which  affirms  or  reverses  it  In  whole  or  in 
part  or  adjudicates  the  principles  of  the 
cause.  The  case  made  for  tbe  Court  of  Ap- 
peals by  an  appeal  from  a  decree  of  tbe  court 
below,  whether  final  or  Interlocutory,  is,  as 
to  tbe  Court  of  Appeals,  a  complete  case  in 
itself,  and  tbe  decree  of  that  court  therein  is 
final  and  conclusive  between  the  parties,  as 
well  upon  that  court  itself  as  upon  tbe  court 
below;  and  tbe  Court  of  Appeals  can  do 
nothing  more  In  tbe  course  of  the  same  litiga- 
tion until  a  new  and  different  appeal  Is 
brought  up  to  it  from  some  decree  of  the 
court  below,  rendered  in  the  cause  upon  sub- 
sequent proceedings  in  that  court;  and  then 
the  Court  of  Appeals  can  only  review  and  re- 
vise that  decree  without  interfering  with  its 
own  former  decree.  The  two  appeals  are  dif- 
ferent and  independent  cases  in  this  court. 
The  decision  of  this  court  Is  not  only  final  in 
regard  to  the  decree  appealed  from,  but  also 
in  regard  to  all  the  prior  orders  and  decrees 
in  tbe  case  between  the  appellants  and  appel- 
lees." 

From  which  it  appears  that  the  Interlocu- 
tory character  of  the  decree  appealed  from 
dees  not  impart  that  quality  to  tbe  decree  of 
this  court  but  that  on  the  contrary,  all  the 
decrees  of  this  court  being  final  in  their  na- 
ture, the  quality  of  finality  is  imparted  to 
tbe  decree  appealed  from,  whether  that  de- 
cree was  final  or  Interlocutory.  Lore  v. 
Hash,  89  Va.  277,  15  S.  E.  549;  Hawthorne 
V.  Beckwlth,  89  Va.  786,  17  S.  E.  241 ;  Eosen- 
baum  V.  Seddon,  94  Va.  575,  27  S.  E.  425. 

It  is  contended  by  appellees  that  the  limi- 
tation of  section  3435  did  not  begin  to  run 
until  tbe  mistake  which  had  been  committed 
to  their  prejudice  was  discovered. 

In  Blckle  v.  Cbrisman's  Adm'x,  76  Va.  678, 
this  court  construed  section  2929  of  tbe 
Code,  which  is  as  follows:  "No  gift,  convey- 
ance, assignment  transfer,  or  charge,  which 
is  not  on  consideration  deemed  valuable  in 
law,  shall  be  avoided,  either  In  whole  or  in 
part,  for  that  cause  only,  unless,  within  five 
years  after  tbe  right  to  avoid  tbe  same  has 
accrued,  suit  be  brought  for  that  purpose,  or 
the  subject  thereof,  or  some  part  of  it,  be  dis- 
trained or  levied  on  by  or  at  the  suit  of  a 
creditor,  as  to  whom  such  gift,  conveyance, 
assignment,  transfer,  pr  charge  is  declared 
to  be  void  by  section  twenty-four  hundred 
and  fifty-nine."  Tbe  contention  in  that  case 
was  that  the  statute  did  not  begin  to  run 
until  a  right  of  action  bad  accrued  to  him 
against  whom  it  was  pleaded ;  but  the  court, 
conceding  that  to  be  "undoubtedly  correct 
with  respect  to  almost  all  of  our  statutes  of 
limitation,"  was  of  opinion  that  with  respect 
to  the  limitation  prescribed  by  section  2929 
it  began  to  run  from  the  date  of  the  execu- 
tion of  tbe  deed;  that  the  exceptions  to  the 
operation  of  the  statute  must  be  found  in 
the  statute  itself;  that  the  doctrine  of  an  in- 
herent equity  creating  an  exception  where 
tbe  statute  makes  none  has  now  been  unlver- 
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sally  exploded;  and  that  mere  want  of  knowl- 
edge In  the  creditor  is  insufficient  to  suspend 
the  (^ration  of  the  statute. 

In  Vasbon  r.  Barrett,  99  Ya.  344,  38  S.  E. 
200,  Judge  Buchanan  citing  Blckle  v.  Chrte- 
man's  Adm'x.,  supra,  says  in  the  course  of 
his  opinion  that  the  mere  fact  that  the  com- 
plainant did  not  know  that  the  conveyance 
was  without  consideration  until  the  year  1897 
cannot  repel  the  bar  of  the  statute  of  limita- 
tions; that  to  have  that  effect  such  ignor- 
ance must  proceed  from  the  fraud  of  the 
grantee,  and  this  should  be  plainly  charged  in 
the  pleadings. 

Craufurd  v.  Smith,  93  Va.  C28,  23  S.  E. 
235,  25  S.  E.  657,  is  relied  upon  by  appellees ; 
but  we  do  not  find  that  It  Is  in  conflict  with 
the  cases  already  cltod.  It  was  there  held 
that  no  lapse  of  time  and  no  delay  in  bring- 
ing a  suit,  however  long,  will  defeat  the  rem. 
edy  In  case  of  fraud  or  mutual  mistake,  pro- 
vided the  Injured  party  during  such  Interval 
was  Ignorant  of  the  fraud  or  mistake,  with- 
out fault  on  his  part. 

We  are  of  opinion,  therefore,  that  the  de- 
cree of  this  court  entered'  at  its  November 
term,  1904,  was  a  final  decree;  that  it  impart- 
ed the  attribute  of  finality  to  the  decree  ap- 
pealed from;  that  it  became  final  and  irre- 
versible, except  upon  the  ground  of  after-dis- 
covered evidence,  upon  the  expiration  of  the 
period  within  which,  under  the  rules  of  this 
court,  a  petition  to  rehear  could  be  filed ;  that 
whether  regard  be  had  to  the  decree  of  this 
court,  or  to  that  of  the  circuit  court  of  Rock- 
ingham from  which  the  former  appeal  was 
taken,  the  limitation  of  one  year  prescribed 
by  section  3435  constitutes  a  bar  to  this  pro- 
ceeding; and  that  the  petition  or  bill  of  re- 
view should  have  been  rejected  by  the  circuit 
court. 

The  decree  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded  for  further 
pfoceedings  not  in  conflict  with  this  opinion. 

Reversed. 


HOPKINS   et  al.    v.   WAMPLER. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
19,  1908.) 

1.  WiLts  (§  52»)— Probate— Pboceemrqs  to 
Establish. 

In  probate  procepdinps,  it  is  necessary  to 
phow,  not  only  that  the  will  was  executed  pur- 
suant to  the  statute,  but  that  it  was  the  will 
of  a  c.ipable  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Djg.  i  101 ;   Dec.  Dig.  |  52.»] 

2.  Wills  (S  52*)- Probate— Pkesumptions— 
Capacity  of  Testatob. 

The  due  execution  of  a  will  being  proved, 
it  is  presumed  that  it  is  the  will  of  a  capable 
testator. 

\Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  101;    Dec.  Dig.  §  32.»] 

3.  Wills  (J  52*)— Testamestabt  Capacitt— 
Burden  of  Proof- Presumption. 

Where  testator's  sanity  is  put  in  issue  by 
evidence,  the  bnrden  is  on  proponent  to  show 


his  testamentary  capacity,  but  the  piesnmption 
of  sanity  obtains  upon  the  trial  of  that  issue 
until  it  IS  overcome  by  ccmtestant's  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f §  104-109 ;   Dec.  Dig.  (  52.»] 
4.  Evidence  (J  63*) — Presumptions— Sanitt. 
Every  man  is  presamed  sane  until  evidence 
to  the  contrary  is  produced. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  f  83;   Dec.  Dig.  i  63.*] 

6.  Wills  (J  329*)  —  Probate  —  AcnOKS — In- 
btbuctions — Sanitt  of  Testatob. 

In  a  will  contest,  an  instruction  that  a 
proponent  must  prove  by  a  preponderance  of 
the  evidence  that  the  instrument  offered  was  th>' 
true  will  of  a  capable  testator,  and  nothins 
short  of  clear  and  convincing  evidence  will  suf- 
fice, but  which  omitted  to  state  the  presumption 
in  favor  of  testator's  sanity,  was  erroneous  and 
misleading. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  81  776,  777;  Dec.  Dig.  §  329.*] 

6.  Wills  (§  55*)— Probate- Evidence— Scr- 
FlciENCT — Testamentary  Capacity. 

In  a  will  contest,  proponent  need  establish 
the  instrument  as  the  last  will  of  a  competent 
testator  only  by  a  preponderance  of  the  evi- 
dence, and  It  was  error  to  require  such  proof 
by  clear  and  convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  138;    Dec  Dig.  i  55.*] 

7.  Evidence  (§  478*)  —  Opinion  Evidence  — 
Sanity. 

A  nonexpert  witness  may  give  his  opinion 
of  a  testator's  sanity  if  he  states  the  facts  and 
drcumstances  within  his  personal  knowledge  np- 
on  which  his  opinion  is  based. 

[Bd.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  i  2242;  Dec.  Dig.  J  478;*  Wills, 
Cent.  Dig.  {§  113-115.] 

8.  Evidence  (8  474*)  —  Opinion  Evidence- 
Mental  Condition. 

That  witnesses  did  not  have  sufficient  op- 
portunity of  observing  testatrix  to  enable  them 
to  give  a  reliable  opinion  as  to  her  sanity  went 
only  to  the  weight  of  their  testimony. 

[E3d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2198;  Dec.  Dig.  {  474;*  Wills. 
Cent.  Dig.  §  116.] 

9.  Wills  (f  53*)— Testamentary  Capacity- 
Evidence- Admissibility. 

In  a  will  contest,  upon  the  issue  of  tes- 
tator's sanity,  it  is  competent  to  prove  the  man- 
ner in  which  he  was  treated  by  his  family. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  53.*] 

10.  Evidence  (S  317*)  —  Hearsay  —  Mental 
Condition. 

Evidence  by  others  of  the  opinion  of  tes- 
tatrix's family  as  to  her  mental  condition  is 
inadmissible,  being  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  §  1176;   Dec.  Dig.  S  317.*] 

Error  to  Circuit  Court,  Rockingham 
County. 

Application  by  J.  H.  Hopkins  and  another 
for  the  probate  of  the  last  will  of  Amanda 
Elv  Miller,  deceased.  Judgment  for  contest- 
ant, Ida  El  Wampler,  denying  the  probate, 
and  proponents  bring  error.  Reversed  and 
remanded  for  new  trial. 

B.  B.  Crawford  and  D.  O.  Decbert,  for 
piaintlfTs  In  error.  Slpe  &  Harris,  for  de- 
fendant In  error. 


•For  other  eases  see  some  topic  and  section  NUMBER  in  0«c.  A  Am.  Die*.  UOT  to  data^  *  Reporter  Indoze* 
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WHITTLE,  J.  The  plaintiffs  In  error,  J. 
H.  Hopkins  and  Susannah  Hlldebrand,  pro- 
ponents of  a  paper  writing  purporting  to  be 
tlie  last  wlU  of  Amanda  E.  Miller,  deceased, 
bring  error  to  the  final  sentence  and  Judg- 
ment of  the  trial  court  approving  the  finding 
of  the  Jury,  on  an  Issue  devlsavit  vel  non, 
that  said  paper  was  not,  nor  was  any  part 
tliereof,  the  true  last  will,  of  Amanda  E. 
Miller. 

The  sole  question  submitted  to  the  Jury 
was  the  testamentary  capacity  of  the  testa- 
trix, and  the  principal  error  assigned  relates 
to  the  ruling  of  the  court  in  the  matter  of 
the  degree  of  proof  which  rested  upon  the 
proponents  on  the  trial  of  that  issue. 

The  instruction  complained  of  told  the  Ju- 
ry "that  a  party  who  seeks  to  set  up  a  will 
must  prove  by  a  preponderance  of  evidence 
that  the  paper  offered  for  probate  Is  tiie  true 
will  of  a  capable  testator,  and  that  nothing 
short  of  clear  and  convincing  evidence  will 
suffice;  and,  unless  the  jury  believe  that  it 
has  been  established  by  clear  and  convincing 
evidence  that  Amanda  Miller  was  a  capable 
to-statrix  at  the  time  of  the  execution  of  the 
p.iper,  *  »  *  they  must  find  a  verdict 
asninst  the  same." 

The  unqualified  language  of  this  instruc- 
tion, which  wholly  omits  the  presumption  In 
favor  of  sanity  and  announces  the  proposi- 
tion that  the  burden  of  proving  testamentary 
capacity  by  clear  and  convincing  testimony 
is  upon  the  proponents.  Is  not  in  harmony 
with  the  established  rule  on  that  subject, 
and  was  calculated  to  mislead  the  Jury. 

It  Is  true  that  in  probate  proceedings  the 
court  or  Jury  must  be  satisfied,  not  only  that 
the  will  has  been  executed  in  accordance 
with  the  statute,  but  also  that  it  is  the  last 
will  of  a  free  and  capable  testator.  Tet  In 
general  the  latter  Is  presumed  when  the  due 
pxeentlon  of  the  will  is  proved.  2  Min.  Inst. 
(2d  Ed.)  pp.  039,  940;  Wallen  v.  Wallen,  107 
Va.  131,  57  S.  B.  596. 

In  Burton  v.  Scott,  3  Rand.  399,  Judge 
Carr,  In  discussing  the  rules  of  evidence 
which  govern  questions  of  Insanity  in  cases 
of  probate,  observes:  "I  understood  the 
counsel  for  the  appellants  [the  contestants] 
to  lay  It  down,  as  a  general  rule,  that  it  was 
Incumbent  on  the  devisee  claiming  under  a 
will  to  prove  the  sanity  of  the  testator;  that 
the  onus  was  upon  him  in  every  question  of 
this  sort.  Taken  In  this  latitude,  I  do  not 
consider  the  position  correct.  The  natural 
presumption  Is  that  every  man  Is  sane  and 
competent  to  make  a  will,  and  this  presump- 
tion must  stand  until  destroyed  by  proof  on 
the  other  side.  To  say  that  insanity  must 
be  presumed  until  sanity  be  proved  would 
seem  to  be  saying  that  insanity  Is  the  natural 
state  of  the  human  mind."  Temple  v.  Tem- 
ple, 1  Hen.  &  M.  476;  Porter  v.  Porter,  89 
Va.  lia  15  8.  B.  500;  Wallen  v.  Wallen,  su- 
pra. 

Where,  however,  the  sanity  of  the  testator 
is  put  In  Issue  by  the  evidence  of  the  con- 


testant, the  onus  proband!  lies  upon  the  pro- 
ponent to  satisfy  the  court  or  Jury  that  the 
writing  propounded  Is  the  will  of  a  capable 
testator.  Yet,  upon  the  trial  of  that  Issue, 
there  Is  an  existent  presumption  In  favor  of 
the  testator's  sanity.  Indeed,  of  such  force 
Is  that  presumption  In  our  Jurisprudence 
that  though  one  be  on  trial  for  a  felony,  in- 
volving life  or  liberty,  when  the-  defense  of 
Insanity  is  relied  on,  It  must  be  proved  to 
the  satisfaction  of  the  Jury. 

In  Wallen  v.  Wallen,  supra,  the  doctrine 
is  thus  formulated:  "The  burden  of  prov- 
ing testamentary  capacity  is  on  the  pro- 
pounder  of  a  wUl,  but,  when  a  will  is  offered 
for  probate  and  It  is  shown  that  all  the  stat- 
utory formalities  have  been  complied  with, 
and  especially  when  it  appears  that  the  will 
Is  wholly  in  the  handwriting  of  and  Is  sign- 
ed by  the  testator,  there  Is  a  presumption 
of  testamentary  capacity.  There  is,  indeed, 
a  presumption  In  favor  of  the  sanity  of  ev- 
ery man  until  evidence  that  he  is  of  unsound 
mind  is  introduced." 

On  the  question  of  the  quantmn  of  proof  of 
testator's  sanity,  the  court  approved  an  In- 
struction that  it  must  be  established  by  "a 
preponderance  of  testimony"  rather  than  by 
"clear  proof." 

In  the  leading  case  of  Riddell  v.  John- 
son's Ex'r,  26  Grat.  152  (a  suit  In  equity 
to  set  aside  a  bequest  to  testator's  attorney 
who  wrote  the  will),  the  court  upon  a  review 
of  the  authorities  in  this  country  and  in 
England,  at  page  177,  quotes  with  approval 
the  rule  laid  down  by  Baron  Parke  in  Bar- 
ry V.  Butlin,  1  Curt.  Ecc.  R.  637:  "That 
the  onus  probandl  lies  In  every  case  upon 
the  party  propounding  a  will ;  and  he  must 
satisfy  the  conscience  of  the  court  that  the 
Instrument  so  propounded  is  the  last  will  of 
a  free  and  capable  testator." 

It  was  suggested  in  the  argument  of  the 
case  in  Judgment  that  a  higher  degree  of 
proof  of  testamentary  capacity  was  required 
in  Tucker  v.  Sandidge,  85  Va.  546,  8  S.  E. 
650,  Chappell  v.  Trent,  90  Va.  849,  19  S.  E. 
314,  and  Gray  v.  Rumrili,  101  Va.  512,  44 
S.  E.  697. 

In  those  cases,  it  is  true,  the  court  does 
say  that  "nothing  short  of  clear  and  convin- 
cing evidence  will  suffice,"  or  that  the  proof 
must  be  "clear  and  convincing."  But  to  sus- 
tain that  proposition  Tucker  v.  Sandidge  cites 
Riddell  V.  Johnson.  Chappell  v.  Trent  refers 
to  no  authority,  and  Gray  v.  Rumrili  cites 
the  two  former  cases.  So  it  will  be  observed 
that  these  cases  rely  upon  Riddell  v.  John- 
son, and,  while  they  change  the  phraseology 
of  the  rule,  It  Is  not  believed  that  it  was  in- 
tended to  modify  the  well-settled  doctrine 
of  the  degree  of  proof  required  In  that  class 
of  cases. 

We  conclude  on  that  branch  of  the  case 
(testatrix's  sanity  having  been  drawn  in 
question)  that  the  burden  of  proving  her 
sanity  at  the  time  of  the  execution  of  the 
alleged  wlU  to  the  satisfaction  of  the  Jury 
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rested  upon  the  propounders;  and  in  deter^ 
mining  that  question  the  jnry  should  also 
have  taken  Into  consideration  the  presump- 
tion In  favor  of  testatrix's  sanity. 

The  otlier  assignments  of  error  requiring 
notice  direct  attention  to  rulings  of  the  court 
permitting  certain  witnesses  to  give  their 
opinions  on  the  question  of  testatrix's  sanity. 

It  is  conceded  that  a  nonexpert  witness 
may  give  his  opinion  on  that  subject  when 
he,  states  the  facts  and  circumstances  with- 
in his  personal  knowledge  upon  which  his 
opinion  is  based.  Young  ▼.  Earner,  27  Grat. 
96;  Insurance  Co.  t.  Lathrop,  111  U.  S.  612, 
4  Sup.  Ct  533,  28  L.  Ed.  536.  But  the  ex- 
ception to  the  admissibility  of  the  testimony 
rests  upon  the  contention  that  these  witness- 
es do  not  sliow  that  they  had  sufficient  c^ 
portunlty  of  linowing  and  observing  the  tes- 
tatrix to  form  a  reliable  opinion  as  to  her 
mental  condition. 

We  are  of  opinion  that  the  objection  af- 
fects the  weight  rather  than  the  admissibility 
of  the  testimony,  and  is  therefore  not  well 
taken. 

Other  exceptions  are  to  the  admission  of 
testimony  tending  to  show  that  the  testatrix 
was  regarded  in  her  family  as  weak-minded 
and  childish. 

It  is  competent  to  prove  the  treatment  of 
the  testatrix  by  the  family,  but  not  their 
opinions  of  her  mental  condition.  Wigmore 
on  Ev.  I  1621,  citing  Foster  v.  Brooks,  6 
6a.  290,  where  it  is  said :  "Hazardous  in  the 
extreme  would  It  be  to  the  rights  of  parties 
under  the  law  if  they  were  allowed  to  depend 
upon  the  opinion  of  a  neighborhood  of  the 
sanity  of  individuals.  Hearsay  evidence  is 
excluded,  because  a  witness  ought  to  be  sub- 
jected to  cross-examination ;  that  being  a 
test  of  truth.  It  ought  to  appear  what  were 
his  powers  of  perception,  his  opportunities 
of  observation,  his  attentlveness  in  observing, 
the  strength  of  his  recollection,  and  his  dis- 
position to  speak  the  truth."  See,  also.  State 
v.  C!oley,  114  N.  C.  879,  19  S.  E.  705. 

Upon  these  considerations  we  are  of  opin- 
ion that  the  sentence  and  judgment  of  the 
trial  court  should  be  reversed,  the  verdict 
fyi  the  jury  set  aside,  and  the  case  remanded 
for  a  new  trial  to  be  bad  not  in  conflict  with 
this  opinion. 

Beversed. 


STAUNTON  MUT.  TELEPHONE  (30.  t. 
BUCHANAN. 

(Supreme  Court  of  Appeals  of  Viisinla.    Nov. 
19,  1908.) 

1.  ToBTS  (8  22*)— Joint  awd  Sevmai,  Liabii.- 

ITT. 

Joint  tort-feasors  are  jointly  and  severally 
liable,  and  may  all  be  sued  jointly,  or  two  or 
more  of  them  jointly,  or  eitlier  of  tliem  may  be 
sued  severally,  by  the  injured  party. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  i  29;   Dec.  Dig.  S  22.*] 


2.  Judgment  (|  630*)— Bab— Pebsors  "Woo 
Mat  Plead  Bab— Joint  Wbongdokbs. 
Since  plaintiff  could  sue  a  telephonb  com- 
pany and  a  city  either  jointly  or  severally  if  bis 
store  was  burned  by  their  jomt  negligence,  after 
suing  them  jointly  he  could  dismiss  or  discon- 
tinue as  to  either,  and  afterward  take  a  nonsuit 
as  to  the  other,  without  releasing  the  liability 
of  either,  or  barring  another  action  against  ei- 
ther for  the  same  cause. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  J  1146;    Dec.  Dig.  {  630.*] 


630^Bab— Pkbsons    Who 
satisfaction   by  joint 


3.  judouent   (s 
Mat  Plead 
Wbonodoeb. 

A  judgment  against  one  of  joint  tort-feas- 
ors is  not  a  bar  to  an  action  against  the  others 
until  plaintiff  is  deemed  to  have  received  satis- 
faction for  the  wrong  or  to  have  elected  to  rely 
upon  one  proceeding  and  abandon  the  others, 
so  that  a  former  jadfgment  for  one  joint  wrong- 
doer would  not  bar  a  subsequent  action  against 
another  for  the  same  wrong. 

[Eki.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1146;   Dec.  Dig.  i  630.*] 

4.  JiTDOicENT  (J  630*)— Ba»— Peebons  Enti- 
tled TO  Plead  Bab-^Joint  Wbonqdoebs— 
Satisfaction  or  Glaiu. 

The  {general  rule  is  that  a  right  of  action 
against  joint  wrongdoers  is  not  satisfied,  so  as 
to  bar  subsequent  actions  against  either  of  them, 
until  an  actual  satisfaction  has  t>een  received, 
but  in  Virginia  a  recovery  and  judgment  against 
one  of  the  wrongdoers  bars  a  snt>8eqoent  action 
against  the  others,  whether  it  is  deemed  a  sat- 
isfaction of  the  claim  or  a  final  election  to  pro- 
ceed against  that  defendant  alone. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1146;   Dea  Dig.  {  63a*J 

5.  Judgment  ft  685*)— Bab— AonoHS  Con- 
cluded—Identity  OF  ISStTES. 

In  an  action  against  a  telephone  company 
for  damage  to  a  store  b^  fire,  one  count  charged 
its  negligence  in  permitting  its  wires  to  come 
in  contact  with  the  city's  electric  light  wires, 
and  the  other  count  charged  defendant's  negli- 
gence in  not  installing  a  fuse  block  in  the  store. 
A  special  plea  to  the  entire  declaration  alleged 
that  defendant  was  a  joint  wrongdoer  with  the 
city,  if  negligent,  and  pleaded  a  former  action 
against  the  city  for  the  same  cause  in  which  it 
had  judgment.  Held  that,  even  if  the  plea  was 
good  as  to  the  first  count,  it  was  no  defense  to 
the  second  count. 

[Eid.  Note. — For  other  cases,  see  Judgment 
Dec.  Dig.  {  685.*] 

6.  Pleading  (S  88*)— PutA— Responsiveness 
—Plea  Good  in  Past. 

A  plea  which  purported  to  go  to  the  whole 
declaration,  but  only  answered  a  part  of  it 
was  bad,  and  was  properly  stricken. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  181 ;    Dec.  Dig.  |  88.*] 

7.  Electbicity  (8  19*)— Injtjbies  Incident  to 
Use— Actions— Evidence. 

In  an  action  against  a  telephone  company 
for  damage  to  a  store  by  fire  caused  by  the  neg- 
ligent maintenance  of  defendant's  wires,  the 
evidence  held  to  sustain  a  verdict  for  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  i  19*] 

Error  to  Corporation  Court  of  City  of 
Staunton. 

Actiwi  by  B.  B.  Buchanan  against  the 
Staunton  Mutual  Telephone  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.    AflSrmed. 
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R.  S.  Ker  and  Patrick  &  QatOon,  for  plain- 
tiff in  error.  S.  S.  Patterson,  Jos.  A.  Glas- 
gow, and  Tlmberlake  &  Nelson,  for  defend- 
ant In  error. 

BUCHANAN,  J.  The  first  error  assigned 
Is  to  the  action  of  the  court  in  striking  out 
three  special  pleas  filed  by  the  plalntlfT  in 
error,  the  defendant  in  the  corporation  coort 

In  the  month  of  December,  1905,  a  fire  oc- 
curred In  the  storehouse  of  the  defendant  in 
error,  the  plaintiff  In  the  court  below.  In 
the  following  February  the  plaintiff  insti- 
tuted his  action  of  trespass  on  the  case 
against  the  Staunton  Mutual  Telephone  Com- 
pany and  the  dty  of  Staunton.  The  declara- 
tion in  that  case  contained  two  counts,  one 
against  the  telephone  company,  and  the  oth- 
er against  the  city  of  Staunton,  for  negli- 
gently causing  the  fire. 

The  telephoue  company  demurred  to  the 
declaration,  upon  the  ground,  among  others, 
that  "the  declaration  does  not  state  a  joint 
cause  of  action  against  the  defendants,  but 
sets  up  a  separate  cause  of  action  against 
each  defendant,  thus  bringing  two  suits  In 
one  action,  and  that  the  whole  declaration 
Is  bad."  The  city  of  Staunton  united  in  the 
demurrer. 

The  circuit  court,  being  of  opinion  that 
there  was  a  misjoinder  of  parties,  sustained 
the  demurrer,  ordered  the  cause  to  be  abat- 
ed as  to  the  city  of  Staunton,  and  gave  the 
plaintiff  leave  to  amend  his  declaration  by 
striking  out  the  count  against  the  city.  After 
the  amendment  and  a  mistrial  In  the  case, 
the  plaintiff  took  a  nonsuit 

During  the  same  month  In  which  that  ac- 
tion was  Instituted,  the  plaintiff  brought  his 
action  against  the  city  of  Staunton  In  the 
same  court  In  the  declaration  In  that  cause 
it  was  ayerred  that  the  fire  was  caused  by 
the  negligence  of  the  city.  The  trial  in  that 
cause  upon  the  plea  of  not  guilty  resulted 
in  a  verdict  and  Judgment  in  favor  of  the 
dty. 

After  the  plaintiff  had  taken  the  nonsuit 
in  the  former,  and  there  had  been  a  Judg- 
ment against  him  in  the  latter,  cause,  he 
brought  this  action  against  the  said  telephone 
company.  It  filed  the  plea  of  not  guilty  and 
three  special  pleas,  which  special  pleas,  as  be- 
fore stated,  were  stricken  out  upon  motion 
of  the  plaintiff. 

The  defense  set  up  in  special  pleas  num- 
bered 1  and  3  was  in  substance  that  If  the 
telephone  company  was  guilty  of  the  trespass 
complained  of,  it  was  Jointly  guilty  with  the 
dty  of  Staunton,  and,  as  there  had  been  a 
verdict  and  Judgment  in  favor  of  the  city  In 
the  said  action  against  it  by  the  plaintiff, 
he  was  estopped  from  prosecuting  this  ac- 
tion  against   the   telephone   company. 

The  defense  relied  on  in  special  plea  num- 
bered 2  was  that  the  dismissal  or  abatement 
of  the  said  action  as  to  the  city  of  Staunton 
Jn  the  said  action  In  which  the  nonsuit  was 
afterwards  taken  operates  as  a  release  of 
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that  city  of  the  Injury  complainM  of,  and 
that  the  release  of  the  city  inured  to  the 
benefit  of,  and  was  a  release  of,  the  defend- 
ant telephone  company  from  all  liability  on 
account  of  the  said  trespass,  which  it  was  al- 
leged was  the  same  as  that  npoa  which  this 
action  is  based. 

Upon  the  motion  to  strike  out  the  special 
pleas,  it  was  agreed  by  the  parties  that  the 
records  in  the  said  causes  lately  pending  In 
the  circuit  court  should  be  considered  as  evi- 
dence. 

The  fitcts  set  up  In  spedal  plea  No.  2  con- 
stituted no  defense  to  the  plalntifTs  action, 
even  If  the  telephone  company  and  the  city 
of  Staunton  had  been  sued  in  the  first-named 
cause  as  Jolnt-feasors. 

Co-trespassers  are  Jointly  and  severally 
liable,  and  the  party  injured  may  sue  all  of 
them  Jointly,  or  two  or  more  of  them  Joint- 
ly, or  one  of  them  severally,  as  be  may  see 
proper.  Blverside  Cotton  Mills  v.  Lanier, 
102  Va.  148,  45  S.  B.  875;  5  Rob.  Pr.  73; 
1  Cooley  on  Torts  (3d  Ed.)  224. 

As  the  plaintiff  had  the  right  to  sue  the 
telephone  company  and  the  dty  of  Staunton 
(if  they  were  Joint  wrongdoers)  Jointly  or  sev- 
erally, he  had  the  right  after  be  bad  sued 
tbem  Jointly  to  dismiss,  discontinue,  non 
pros,  or  nolle  pros,  as  to  either,  and  after- 
wards take  a  nonsuit  as  to  the  other;  and 
there  would  be  no  release  of  the  liability  of 
either  or  bar  to  a  future  action  against  ei- 
ther for  the  same  cause.  See  1  Chltty's  PI. 
(10th  Bd.)  667,  568;  Note  2  of  Sergeant  Wil- 
liams In  the  case  of  Salmon  v.  Smith,  1 
Saunder's  Rep.  206,  207;  4  Mln.  Inst  (Ist 
Ed.)  781,  782;  Ammonett  v.  Harris,  etc.,  1  Hen. 
&  M.  488;  Cofllman  &  Richardson  v.  Rus- 
sell, 4  Munf.  207;  Muse  v.  Farmers'  Bank. 
27  Grat  252,  257. 

Neither  do  special  pleas  numbered  1  and 
3  set  up  such  a  state  of  facts  as  would  bar 
the  plainttfTs  right  to  recover  in  this  case. 
Since  the  Injured  party  may  bring  a  several 
action  against  every  co-trespasser,  if  he  de- 
sires to  do  BO,  neither  action  is  a  bar  to  the 
others  untU  a  stage  has  been  reached  in 
some  one  of  the  actions  at  which  the  plain- 
tiff is  deemed  in  law,  neither  to  have  re- 
ceived satisfaction  or  to  have  elected  to  rely 
upon  one  proceeding  for  his  remedy  to  the 
abandonment  Of  the  others.  1  Cooley  on 
Torts  (3d  Ed.)  231. 

As  to  what  that  stage  Is,  the  cases  are 
not  In  accord.  In  some  Jurisdictions  It  is 
held  that  it  is  not  reached  until  an  actual  sat- 
isfaction has  been  received,  and  that  is  the 
doctrine  generally  prevailing  In  this  coun- 
try. 1  Cooley  on  Torta,  282-234;  7  Rob.  Pr. 
209. 

In  other  Jurisdictions  it  is  held  that  it 
is  reached  when  the  plaintiff  baa  recovered 
a  judgment  upon  which  he  has  caused  an 
execution  to  be  issued.  1  Cooley  on  Torts, 
234. 

In  England  and  in  this  state  tlmt  stage 
Is  held  to  be  arrived  at  when  there  Is  a  re- 
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covery  and  Judgment  against  one  of  the 
wrongdoers.  Such  a  Judgment,  whether  It 
be  deemed  in  law  a  satisfaction  of  the  plain- 
tiff's claim,  80  far  as  the  other  tort  feasors 
are  concerned,  or  a  final  election  to  proceed 
against  that  wrongdoer  alone,  is  a  discharge 
of  the  others  and  a  bar  to  any  further  ac- 
tion against  them  for  that  cause  of  action.  7 
Rob.  Pr.  205,  208,  219,  220;  Ammonett  t. 
Harris,  supra;  Wilkes  v.  Jackson,  2  Hen. 
&  M.  355;  PetUcolas  v.  City  of  Richmond, 
95  Va.  456,  28  S.  E.  566,  64  Am.  St  Rep.  811. 

It  may  be  (but  It  is  unnecessary  to  con- 
sider that  question),  as  Insisted  by  the  de- 
fendant, that  a  Judgment  In  favor  of  one 
of  two  tort-feasors,  when  sued  alone,  would 
bar  an  action  against  the  other  for  the  same 
cause.  If  the  Judgment  was  based  upon  a 
defense  which  showed  that  the  plaintiff  could 
have  no  cause  of  action  against  either.  23 
Cyc.  1213.  But,  if  this  were  true,  the  Judg- 
ment relied  on  In  this  case  in  said  pleas 
(1  and  3)  would  not  be  a  bar.  Those  pleas, 
when  read  in  connection  with  the  record  in 
the  case  in  which  that  Judgment  was  ren- 
dered, not  only  do  not  show  that  the  plaintiff 
could  bare  no  cause  of  action  against  either, 
but  only  shows  that  he  did  not  have  a  cause 
of  action  against  the  city  of  Staunton.  There 
are  two  counts  In  the  declaration  in  this 
case — one  based  upon  the  negligence  of  the 
telephone  company  In  permitting  Its  wires 
to  come  in  contact  with  the  wires  of  the 
city's  electric  lighting  system,  heavily  charged 
with  electricity,  and  the  other  based  upon  the 
negligence  of  the  telephone  company  In  fall- 
ing to  use  and  install  a  device  in  general 
use  among  telephone  companies,  known  as 
a  "fuse  block,"  in  the  plaintiff's  store. 

The  special  pleas  (1  and  3)  professed  to 
go  to  the  whole  of  the  plaintiff's  declaration, 
but,  at  most,  only  answered  the  cause  of  ac- 
tion set  up  In  the  first  count,  and  furnished 
no  defense  to  that  set  up  In  the  second  count. 
The  pleas,  even  if  they  set  up  a  good  de- 
fense to  the  case,  made  by  the  first  count, 
were  bad,  and  properly  stricken  out  by  the 
court,  for  it  Is  well  settled  that  plea  Is  not 
good  which  professes  to  go  to  the  whole  ac- 
tion, but  only  answers  a  part  of  it  Hunt's 
Adm'r  v.  Martin's  Adm'r,  8  Grat  578 ;  Rich- 
mond Ice  Co.  V.  Crystal  Ice  Co.,  90  Va.  230, 
37  S.  E.  851;  Merriman  v.  Cover,  Drayton, 
etc.,  104  Va.  428,  51  S.  E.  817;  4  Mln.  Inst 
(1st  Ed.)  653,  654;  6  Rob.  Pr.  165. 

The  second  error  assigned  Is  to  the  action 
of  the  court  In  Instructing  the  Jury.  That 
assignment  of  error,  which  is  very  general, 
does  not  seem  to  be  much  relied  on,  either 
in  the  petition  or  the  brief  of  the  plaintiff  in 
error,  and,  if  It  were,  does  not  require  any 
(1i»ousslon  of  the  instructions  in  detail. 
When  considered  as  a  whole,  It  Is  clear  that 
the  Jury  could  not  have  been  misled  by  any 
of  them,  as  Is  contended,  and  that  they  sub- 
mitted the  case  to  the  jury  as  favorably  to 


the  defendant  as  It  was  entitled  to  have  It 
doneL 

The  remaining  assignment  of  error  Is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict 

There  la  no  question  that  there  was  a  fuse 
in  the  plaintifTs  storehouse,  and  that  the 
damages  resulting  to  him  therefrom  were 
equal  to  the  amount  found  by  the  Jury.  There 
was  evidence  that  the  fire  started  in  the  cor- 
ner of  the  building  where  the  phone  was 
located;  that  about  two  hours  before  the 
storehouse  was  discovered  to  be  burning  a. 
fire  did  occur  In  a  cable  box  on  a  telephone 
pole  near  Gibson's  comer,  from  which  point 
the  wires  ran  into  the  plaintiff's  storehouse; 
that  the  defendant's  wires  not  far  from  that 
comer  crossed  under  the  heavily  charged 
wires  of  the  city's  electric  light  sj^tem,  and 
so  near  to  them  (one  inch)  that  they  might 
come  in  contact  with  them,  and  had  on  sever- 
al occasions  given  trouble  because  of  such 
contact;  that  the  city  wires  were  as  high 
as  they  could  be  placed  on  the  poles,  and 
that  it  had  notified  the  telephone  company 
that  the  latter's  wires  had  been  placed  too 
near  the  electric  light  wires,  and  requested 
It  to  lower  them,  as  could  have  been  done, 
but  no  attention  was  paid  to  the  request, 
though  several  times  made ;  that  the  defend- 
ant had  failed,  when  the  phone  was  Installed 
in  the  storehouse,  to  put  In  a  fuse  block,  an 
appliance  In  common  use,  which  was  Intend- 
ed to  and  did  prevent  the  flow  of  electricity 
when  unduly  heavy,  and  the  consequent  dam- 
ages resulting  therefrom;  that  on  the  night 
of  the  fire  there  was  trouble  with  the  phone, 
of  which  the  defendant  had  notice.  The  con- 
duct and  admissions  of  the  president  and 
general  manager  of  the  defendant  at  and 
about  the  time  of  the  fire  tended  to  show 
that  they  believed  that  the  phone  was  the 
cause  of  the  fire,  as  did  the  statement  of  the 
electrician  of  the  Southeastern  Tariff  Asso- 
ciation, who  represented  50  or  more  insur- 
ance companies,  and  was  sent  to  the  scene 
of  the  fire  to  examine  into  its  origin.  Ther^ 
Is  no  evidence  In  the  cause  which  shows  that 
it  was  reasonably  probable  that  the  fire  orig- 
inated In  any  other  manner. 

There  is  sufficient  evidence  to  sustain  the 
verdict  of  the  Jury,  whether  they  based  it 
upon  one  or  both  counts  of  the  declaration. 

We  are  of  opinion  that  the  Judgment  com- 
plained of  shoulfll  be  affirmed. 

Affirmed. 


McINTTRE  et  al.  v.  SMTTH.f 

(Supreme  Court  of  Appeals  of  Vitginia.     Kcv. 

19,  190&) 

1.  Plkadiito  (f  288*)— SiOKArnRB  of  Coin- 

SEL. 

Good  practice  reanirw  all  pleadings  to  be 
signed  by  counsel. 

[Ed.    Note.— For    other    casco,    see    Pleading 
(%nt  Dig.  §  854;   Dec.  Dig.  S^a*] 
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2.  Pleadiho    (I    271*)— Dbmubeeb— Pmiot- 

TINO    AmKNDUENT. 

On  demurrer  to  a  pleading  kecauae  not 
signed  by  counsel,  it  waa  within  the  discretion 
of  the  court  to  permit  counsel  to  sign  it,  and 
thus  remove  the  ground  of  objection. 

lEd.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  |  819;  Dec.  DlgTlZn.*] 

3.  PABTIES  (g  96*)— AlCEITDlCENT  OF  Declaba- 

IION— New  Pabties. 

Where  a  declaration  as  originally  framed 
waa  against  M.,  trading  and  doing  business  as 
M.  &  Co.,  plaintiff,  on  subsequently  ascertain- 
ing that  the  firm  was  composed  of  a  number 
of  persons,  was  entitled  to  amend  his  declara- 
tion by  the  insertion  of  their  names. 

lEd.  Note.-r-For  other  cases,  see  Parties,  Cent 
Dig.  I  184;    Dec.  Dig.  g  95.*] 

4.  Tbiai,  (i  00*)— Obdkb  of  Pboof. 

The  order  in  which  proof  is  introduced,  is 
a  matter  within  the  discretion  of  the  trial 
conrt,  and,  while  it  is  more  regular  to  estab- 
lish first  the  agency  and  then  introduce  proof 
as  to  the  liability  of  the  principal  by  reason  of 
tlw  agent's  acts,  a  different  order  of  proof  is 
not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  144;   Dec.  Dig.  {  60.*] 

5.  Pbincipal  and  Agent  (|  23*)— Etioxnob 

or    AGENCT— SUFFICIENCT. 

In  an  action  against  an  alleged  principal 
for  the  acts  of  his  agent  evidence  held  suffi- 
cient to  show  the  agency  as  to  plaintiff,  even 
though  as  between  the  alleged  principal  and 
agent  such  relation  did  not  in  fact  exist 

[Ed.    Note. — For   other   cases,    see   Principal 
and  Agent,  Cent  Dig.  {  41 ;    Dec.  Dig.  |  2^*] 

6.  Gaxiiio  (I  26*)— CoNsiBuciioN  or  Stat- 
ute. 

Under  Code  1904,  $  S837,  providing  that 
all  laws  for  suppressing;  gaming  shall  be  con- 
strued as  remedial,  which  requires  that  such 
statutes  shall  be  liberally  construed,  section 
2837,  providing  for  the  recovery  of  money  lost 
at  gaming  must  be  construed  as  including  stock 
gambling,  thongb  such  statute  was  first  intro- 
dnced  into  1  Rev.  Code  1819,  c.  147,  §  8,  at  a 
time  when  stock  gambling  was  unknown. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  I  26.* 

SFor  other  definitions,  see  Words  and  Phrases, 
.  4,  pp.  3023-3028 ;   vol.  8,  p.  7668.] 

7.  Caking  (J  50*)— Hecovebt  of  Monkt  Low 

— INSTBUCTIOHB. 

Code  1904,  |  28S7,  provides  that  if  any 
person  "lose  to  another  within  24  hours  $7.00 
or  more,"  and  pay  the  same,  the  loser  may  re- 
cover it  back  from  the  winner.  In  an  action 
under  snch  statute,  the  court  instructed  that, 
if  plaintiff  "paid  $7.00  or  more"  to  the  defend- 
ant, he  was  entitled  to  recover.  Held,  that  the 
use  of  the  word  "paid,"  instead  of  "lose,"  in 
the  instruction,  waa  not  misleading. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  i  50.*] 

8.  Pbincipal  and  Aoent  (i  194*)— Action 
Against  Pbincipal— Insteuctions. 

An  instruction  on  the  question  of  the  ex- 
istence of  an  agency  as  to  third  parties  held  to 
sufficiently  state  the  law  aa  applied  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  727;    Dec.  Dig.  |  194.*] 

9.  Pbincipal  and  Agent  (J  194*)— Action 
AGAINST  Pbincipai.— Instruction  as  to 
Agenct. 

In  an  action  against  an  alleged  principal, 
an  instruction,  given  at  defendant's  request, 
"that,  in  order  to  establish  the  agency  of  A., 
the  mere  fact  that  he  held  himself  out  to  the 


public  as  correspondent  of  defendant  "is  not 
sufficient  although  said"  defendant  "may  have 
known  that  he  so  held  himself  out,  but  there 
must  have  been  some  other  act  or  representation 
of  agency  done  or  made  by  A.,  with  the  knowl- 
edge or  acquiescence  or'  defendant  "from  which 
the  jury  may  reasonably  and  ^irly  infer  that 
such  agency  existed,  before  the  jury  can  find  a 
verdict  for  plaintiff,"  waa  sufficiently  favorable 
to  defendant 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  727;    Dec.   Dig.  tf  194.*] 

10.  Gaming    (8   60*)— Action- Inbtbuotioks. 

In  an  action  against  a  stock  broker,  a  re- 
onested  instruction  that  if  plaintiff  bought  from 
defendants  stocks  and  grain,  and  that  the 
amount  sued  for  is  that  put  up  by  plaintiff  as 
margins,  and  if  plaintiff  had  no  intention  of 
purchasing  and  receiving  the  stocks  and  grain, 
and  there  was  no  intention  on  the  part  of  the 
sellers  to  deliver  the  same,  there  can  be  no  re- 
covery, was  properly  modified  by  adding  that, 
if  the  parties  intended  that  the  goods  were  ac- 
tually to  be  delivered  by  the  seller  and  paid  for 
by  the  buyer,  said  transactions  are  valid,  even 
though  at  the  time  of  the  sale  the  seller  had 
not  the  goods,  and  no  means  of  getting  ^them 
except  in  the  open  market. 

[EM.  Note. — For  other  cases,  see  Gaming, 
Gent.  Dig.  §  104;   Dec.  Dig.  §  50.*] 

11.  Judgment  (J  236*)— Joint  Defendants. 

Under  Code  1904,  i  3395,  providing  that 
in  an  action  on  contract  against  two  or  more 
defendants,  plaintiff  may  have  judgment  against 
any  one  from  whom  he  would  have  been  entitled 
to  recover  if  sued  alone,  a  defendant  against 
whom  judgment  is  rendered  cannot  complain 
that  as  to  his  codefendant  the  verdict  is  set 
aside  as  contrary  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  ||  413-422 ;  Dec.  Dig.  i  236/^ 

12.  Appeal  and  Bebor  (J  1001*)— Re  view— 
Vkbdict— Conclusiveness. 

A  verdict  is  conclusive  on  all  the  contro- 
verted questions  supi>orted  by  sufficient  evidence 
to  require  that  submission  to  a  jury. 

[EJd.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  »  8928,  3929;  Dec.  Dig.  | 
1001.*] 

13.  New  Tbial  (S  76*)— Obounds— Excessive 
Vebdict. 

If  the  evidence  shows  that  the  damages 
awarded  by  the  jury  are  too  large,  the  tnal 
court  may  award  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  153-156;    Dec.  Dig.  {  76.*] 

14.  New  Tbial  (J  162*)— Excessive  Recovebt 
-Remission. 

Where  the  jury  has  awarded  excessive 
damages,  the  court,  may,  on  a  motion  for  new 
trial,  put  plaintiff  on  terms  to  abate  the  ex- 
cess if  there  is  plain  proof  as  to  the  correct 
sum  which  should  be  awarded. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  324-329 ;    Dec.  Dig.  i  162.*] 

15.  Appeal  and  Ebrob  (g  1153*)— Determina- 
tion OF  Cause— Final  Judgment. 

Where  the  record  affords  certain  proof  by 
which  an  excessive  verdict  can  be  corrected,  a 
final  judgment  for  the  correct  amount  may  be 
entered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4507-4512;  Dec.  Dig.  | 
1153.*] 

Error  to  Corporation  Court  of  Staunton. 

Action  by  Thomas  Smyth  against  T.  A. 
Mclntyre  and  others.  From  a  judgment  for 
plaintiff,  defendant  Mclntyre  brings  error. 
Amended  and  affirmed. 


•For  othsr  esses  see  same  topic  and  ssction  NUMBER  in  Dec.  ft  Am.  Dlgi.  1907  to  data,  *  Reporter  Indexes 
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John  W.  Stephenson  and  Patrick  &  Gordon, 
for  plaintiff  In  6rror.  R.  S.  Ker  and  Tbn- 
berlake  &  Nelson,  for  defendant  in  error. 

KEITH,  P.  This  was  an  action  in  assump- 
sit. Instituted  by  Thomas  Smyth  against  T. 
A.  Mclntyre  &  Co.  In  the  corporation  court  of 
the  city  of  Staunton,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the 
case  is  before  us  upon  a  petition  which  as- 
signs certain  errors  in  the  rulings  of  the  trial 
court 

It  appears  that  one  B.  D.  Armstrong,  prior 
to  the  institution  of  this  suit,  had  been  con- 
ducting a  broker's  o£ace  In  the  city  of  Staun- 
ton, and  had  made  arrangements  with  the 
firm  of  T.  A.  Mclntyre  &  Co.  of  New  York 
to  furnish  him  market  quotations  of  stocks, 
grain,  and  cotton  over  a  private  wire  owned 
by  Mclntyre  &  Co.,  connecting  their  office  at 
Hot  Springs,  Ya.,  with  their  office  in  New 
York.  Over  this  wire  Armstrong  was  fur- 
nished by  Mclntyre  &  Co.  with  dally  quota- 
tions from  various  exchanges  in  New  York 
City  of  which  their  firm  was  a  member. 

The  first  assignment  of  error  Is  that  the 
corporation  court  overruled  the  demurrer 
of  the  defendant  to  the  plalntitTs  declara- 
tion; the  demurrer  being  Interposed  upon 
the  ground  that  the  declaration  was  not  sign- 
ed. The  court  overruled  the  demurrer,  per- 
mitted the  declaration  to  be  signed,  and  the 
case  was  thereupon  proceeded  with. 

It  Is  the  better  practice  to  require  all 
pleadings  to  be  signed  by  counsel.  It  is  said 
t>y  Mr.  Minor  to  be  a  wholesome  rule.  But, 
without  stopping  now  to  inquire  whether  the 
objection  can  be  made  by  demurrer,  It  Is 
certain  that  the  court  was  within  the  proper 
exercise  of  Its  discretion  when  It  permitted 
counsel  to  sign  the  declaration,  and  thus  re- 
move the  ground  of  objection. 

The  second  error  assigned  is  that  the  trial 
court  allowed  the  defendant  In  error  to 
amend  his  dedaration  by  inserting  the  names 
of  the  firm  of  T.  A.  Mclntyre  &  Co.,  to  wit, 
T.  A.  Mclntyre,  J.  Edward  Hulsbizer,  John 
G.  Mclntyre,  and  Edward  T.  White.  The 
declaration,  as  originally  framed,  was  against 
T.  A.  Mclntyre,  trading  and  doing  business 
as  T.  A.  Mclntyre  &  Co.  Defendant  In  er- 
ror subsequently  ascertained  that  the  firm 
was  composed  of  a  number  of  persons,  and 
the  trial  court  permitted  him  to  amend  his 
declaration  by  the  insertion  of  their  names. 

There  was  no  error  in  this  ruling. 

The  third  assignment  of  «Tor  is  that  the 
corporation  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  to  reject  the  testi- 
mony of  certain  witnesses,  as  tending  to 
establish  the  liability  of  plaintiff  in  error  as 
principal  of  Armstrong,  before  proof  of  the 
fact  of  Armstrong's  agency  had  been  first 
introduced. 

One  of  the  principal  contentions  in  the  case 
was  as  to  whether  or  not  R.  D.  Armstrong 
was  the  agent  of  T.  A.  Mclntyre  &  Co.  in 
Staunton.    The  testimony  of  the  witnesses 


objected  to  tended  to  prove  the  Ual>Uity  of 
T.  A.  Mclntyre  &  Co.  as  principal  to  tbe  de- 
fendant in  error. 

The  order  in  which  proof  Is  introdnced  is 
a  matter  within  the  discretion  of  the  trial 
court.  It  Is  more  regular  to  establish  first 
the  agency  and  then  Introduce  proof  as  to 
the  liability  of  tbe  principal  by  reason  of 
the  agent's  acts ;  but,  if  upon  the  whole  case 
the  agency  of  Armstrong  and  the  liability 
of  T.  A.  Mclntyre  &  Co.  as  principal  for 
his  acts  as  their  agent  t>e  established,  the 
order  in  which  the  evidence  tending  to  estalh 
lish  those  facts  was  introduced  would  not 
constitute  reversible  error. 

The  fourth  assignment  of  error  Is  that 
the  corporation  court  erred  In  giving  the 
first  four  instructions  asked  for  by  the  de- 
fendant In  error. 

In  the  first  Instruction  tbe  court  sets  out 
In  detail  tbe  facts  relied  upon  by  tbe  de- 
fendant In  ^rror  to  entitle  him  to  recover. 
We  have  examined  the  evidence  with  much 
care,  and  we  are  of  opinion  that,  vvlth  re- 
spect to  every  fact  upon  which  that  instmc- 
tlon  Is  predicated  there  was  evidence  before 
the  jury  sufficient  to  warrant  the  court  In 
granting  the  instruction  as  prayed  for. 

The  Instmetion  is  as  follows:  "The  court 
Instructs  the  Jury  that  if  they  brieve  from 
the  evidence  that  B.  D.  Armstrong  r^re- 
sented  himself  to  be  the  'correspondent*  of 
T.  A.  Mclntyre  &  Co.,  that  this  representa- 
tion was  made  with  the  knowledge  of  T.  A. 
Mclntyre  &  Co.,  and  without  objection  on 
their  part;  that  Armstrong  used  In  his  office 
a  quotation  board  furnished  him  by  T.  A. 
Mclntyre  &  Co.  containing  In  conspicuous 
letters  the  name  and  address  of  T.  A.  Mc- 
lntyre 4  Co.;  that  T.  A.  Mclntyre  &  C3o.  In- 
stalled at  their  own  exi)ense  a  private  tele- 
graph wire  connecting  the  office  of  Arm- 
strong with  their  principal  office  In  New 
York  City;  that  T.  A.  Mclntyre  &  Co.  tar- 
nished  over  this  private  wire  to  Armstrong 
during  the  business  hours  of  the  Stock  Ex- 
change  continuous  market  quotations  on 
stocks,  bonds,  grain,  and  cotton,  which  were 
immediately  posted  on  the  said  quotation 
board  for  the  Information  of  patrons  re- 
sorting to  Armstrong's  office  to  trade;  that 
over  said  private  wire  T.  A.  Mclntyre  &  Co. 
also  caused  to  be  transmitted  their  dally 
market  letters;  that  customers  resorting  to 
Armstrong's  office,  and  desiring  to  trade  In 
any  one  of  the  different  stocks  or  commodi- 
ties whose  quotations  were  posted,  gave  a 
verbal  or  written  order  to  buy  or  sell  cer- 
tain cotton,  grain,  or  stocks,  and  that  such 
order  was  thereupon  transmitted  by  the  said 
Armstrong  in  his  own  name  over  the  said 
private  wire  to  the  office  of  the  said  T.  A. 
Mclntyre  &  Co.  at  New  York,  and  executed 
by  them;  that  Immediately  thereupon  con- 
firmation was  wired  back  by  Mclntyre  &  Co. 
which  consummated  the  deal;  that  custo- 
mers trading  at  Armstrong's  office  were  des- 
ignated by  a  certain  number  which  was  used 
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by  Annstrong  In  transmitting  the  order  and 
by  Mclntyre  &  Co.  In  ccmflrmlng  the  same; 
that  Armstrong  did  not  participate  in  the 
loss  nor  the  profit  incurred  in  the  trades  of 
the  customers,  but  received  as  compensa- 
tion a  fixed  sum  whether  the  trade  resulted 
in  a  profit  to  T.  A.  Mclntyre  &  Ck>.  or  to  the 
customer;  that  said  comiiensatlon  was  the 
compensation  received  by  said  Mclntyre  & 
Co.  and  none  other;  that  the  said  Armstrong 
deposited  the  margins  received  by  him  from 
customers  to  the  credit  of  T.  A.  Mclntyre  & 
Co.  in  a  local  banli;  that  an  account  in  the 
name  of  T.  A.  Mclntyre  &  Go.  was  regular- 
ly ran  in  said  local  bank,  and  that  the  said 
T.  A.  Mclntyre  &  Co.  drew  out  the  money  to 
their  credit  In  said  account  directly;  that 
said  Armstrong  drew  on  said  Mclntyre  & 
Co.  through  said  local  bank  for  sums  due  to 
him  or  to  said  customers,  which  said  drafts 
were  paid  by  Mclntyre  St  Co. — then  the  jury 
will  be  warranted  in  finding  that  the  said 
Armstrong  was  the  agent  of  the  said  T.  A. 
Mclntyre  &  Co.  so  far  as  the  rights  ot  the 
plaintiff  here  are  affected,  notwithstanding 
the  fact  the  relations  between  the  said 
Mclntyre  ft  Co.  and  said  Armstrong  are  ex- 
pressly disclaimed  by  them  to  be  those  of 
principal  and  agent,  and  even  though  as  be- 
tween themselves  such  relation  did  not  In 
fact  exist" 

The  right  of  defendant  In  error  to  recover 
depends  upon  whether  or  not  Armstrong  was 
the  agent  of  Mclntyre  &  Co.,  and  the  in- 
Btmctfon  under  consideration  embodies  the 
facts  relied  upon  to  establish  the  agency  of 
Armstrong. 

In  Board  of  Trade  of  City  of  Chicago  v. 
Hammond  Elevator  Co.  and  Western  Union 
Telegraph  Co.,  108  U.  S.  424,  25  Sup.  Ct.  740, 
40  L.  Ed.  1111,  the  facts  are  strikingly  like 
those  stated  in  the  instruction  under  con- 
sideration. The  facts  showing  the  relations 
between  the  Chicago  Board  of  Trade  and  the 
Hammond  Elevator  Company  and  the  West- 
em  Union  Telegraph  Company  are  thus  stat- 
ed in  the  opinion  of  the  court:  "The  compa- 
ny maintains  a  place  of  business  at  Ham- 
mond, Ind.,  and  had  under  lease  from  the 
Western  Union  Telegraph  Company  the  exclu- 
sive use,  during  business  hours,  of  certain  tel- 
egraph wires  running  from  Hammond  to  cer- 
tain oiBces  in  different  cities  in  Illinois,  in- 
cluding Peoria  and  Aurora,  where  the  par- 
ties served  with  process  lived.  In  the  lease 
of  these  wires  signed  by  defendant  the  of- 
fices of  these  'correspondents'  are  designated 
as  o£3ces  of  the  defendant,  and  are  contain- 
ed upon  regular  printed  forms  prepared  by 
the  company.  The  cost  or  rental  of  these 
wires  was  paid  to  the  telegraph  company  by 
the  defendant.  Over  these  wires  the  defend- 
ant caused  to  be  transmitted  continuous  mar- 
ket quotations  of  the  New  Zork  Stock  Ex- 
change to  persons  standing  in  relation  of 
Babb  and  Battle  &  Dldces,  who  are  called 
'correspondents,'  and  who  posted  those  quo- 


tations upon  blackboards  in  their  respective 
offices. 

"Customers  resorting  to  the  correspon- 
dents' offices,  and  desiring  to  trade  In  any 
one  of  the  sixty  different  stocks  whose  quo- 
tations are  posted,  give  a  verbal  or  written 
order  to  buy  or  sell  certain  grain  or  stocks, 
which  Is  transmitted  by  the  correspondent 
In  his  own  name  over  the  private  wire  of 
the  correspondent  running  into  his  office  from 
the  office  of  the  defendant  at  Hammond,  as 
an  offer  by  the  correq;>ondent  to  buy  from  or 
sell  to  the  defendant  Sometimes  the  price 
is  mentioned  by  the  customer,  and  sometimes 
not  In  the  latter  case  it  is  understood  that 
the  trade  is  to  be  at  whatever  the  market 
is.  When  the  order  is  given,  the  correspond- 
ent exacts  from  the  customer  such  margin  as 
he  sees  fit,  unless  the  customer  already  has 
money  on  deposit  with  the  correspondent,  or 
Is  of  luLOwn  financial  responsibility.  De- 
fendant accepts  these  orders  when  the  state 
of  the  market  Justifies  by  return  message 
over  the  same  wire,  the  contents  of  which 
are  communicated  by  the  correspondent  to 
the  customer.  The  individuality  of  each 
trade  is  preserved  throughout  by  a  numl>er 
given  to  it  by  the  correspondent's  operator 
at  the  outset  The  correspondent  upon  re- 
ceipt of  this  return  message,  gives  the  trader 
a  memorandum  showing  the  trade  and  the 
price  to  which  his  margin  carries  it  and,  ex- 
cept In  case  of  a  losing  trade,  where  he  has 
failed  to  protect  himself  by  securing  from  the 
customer  a  sufficient  margin,  the  correspond- 
ent neither  participates  in  the  loss  nor  the 
profit  incurred  in  the  trade.  He  derives  as 
his  compensation  a  fixed  sum,  whether  the 
trade  results  in  a  profit  to  the  defendant  or 
to  the  customer.  Through  dally  statements 
and  dally  settlements  of  the  balance  shown 
thereby  the  correspondent  remits  to  the  de- 
fendant through  its  local  bank,  whatever 
amounts  are  shown  to  be  due  from  him  to  the 
defendant  for  margins,  wire  service,  etc.. 
When  the  trader  wishes  to  close  a  trade  thus 
opened,  the  correspondent  in  like  manner, 
receives  and  transmits  the  order  over  his 
wire  to  the  Hammond  Company,  giving  tO' 
the  telegram  the  number  of  the  order  already 
given  to  the  trade.  The  order  is  executed 
at  Hammond  the  same  way  as  the  opening 
order.    •    ♦    • 

"The  relations  of  the  correspondent  with 
the  elevator  company  are  in  each  case  fixed 
by  formal  contract,  to  the  effect  that  the  par- 
ties shall  deal  as  principals,  and  that  the  re- 
lations of  principal  and  agent  shall  neither 
exist  nor  be  held  to  exist  There  is  no  evi- 
dence that  the  correspondents  Babb  and  Bat- 
tle &  Dlckes  have  claimed  or  represented 
themselves  to  be  agents  of  the  defendants. 

"The  fact,  however,  that  the  relations  be- 
tween the  defendant  and  its  correspondents 
are,  as  between  themselves,  expressly  dis- 
claimed to  be  those  of  principal  and  agent 
is  not  decisive  of  their  relations  so  far  as 
third  parties  dealing  with  them  upon   the 
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basis  of  their  being  agents  are  concerned." 

It  Is  rare  that  two  cases  are  found  present- 
ing so  many  points  of  resemblance  as  exist 
between  the  case  before  us  and  that  from 
which  the  foregoing  extract  Is  taken. 

The  second  instruction  asked  for  by  defend- 
ant in  error  and  given  by  the  court  tells  the 
Jury  that  "every  contract  Is  presumed  to  be 
made  with  honest  intent  by  the  parties  mak- 
ing the  same,  and  the  burden  of  proving  that 
the  contract  in  question  in  this  case  was  not 
made  with  such  intent  rests  upon  the  defend- 
ants. The  court  further  instructs  the  jury 
that  before  they  can  find  that  the  contract 
between  the  plalntlfT  and  defendants  was  il- 
legal, for  the  reason  that  it  was  a  gambling 
contract,  the  defendants  are  required  to  prove 
by  a  preponderance  of  evidence  to  the  satis- 
faction of  the  Jury,  not  only  that  Thos. 
Smyth  did  not  intend  or  contemplate  the 
actual  purchase  of  the  stocks  or  the  commod- 
ities ordered  by  him  from  the  defendants 
T.  A.  Mclntyre  &.  Co.,  but  must  also  prove 
by  a  preponderance  of  evidence  to  the  satis- 
faction of  the  Jury  that  the  defendants  T. 
A.  Mclntyre  &  Co.  likewise  did  not  intend 
or  contemplate  the  actual  purchase  of  such 
stocks  or  commodities  for  the  plaintiff." 

The  third  Instruction  asked  for  by  the  de- 
fendant In  error  tells  the  Jury  that,  "under 
the  statute  law  of  Virginia,  one  who  has  lost 
to  another,  within  24  hours,  $7  or  more,  or 
property  of  that  value,  and  has  paid  or  de- 
livered the  same,  may  recover  it  back  from 
the  winner  by  suit,  according  to  the  inter- 
est or  value,  provided  the  suit  Is  brought 
within  three  months  after  such  payment  or 
delivery.  The  court,  therefore,  instructs  the 
Jury  that,  even  though  they  believe  from  the 
evidence  in  this  case  that  It  was  never  Intend- 
ed by  either  the  plaintiff  or  the  defendant  T. 
A.  Mclntyre  &  Co.  that  there  should  ever  be 
any  actual  purchase  or  delivery  of  the  stock 
or  commodity  ordered  by  the  plaintiff  from 
the  defendants,  yet  if  the  Jnry  further  be- 
lieve from  the  evidence  that  the  said  plaintiff 
paid  ft  or  more,  within  a  period  of  24  hours, 
to  the  said  defendant,  or  to  their  agent,  and 
that  Such  payment  was  made  not  more  than 
three  months  prior  to  the  Institution  of  this 
suit,  the  Jury  must  find  a  verdict  in  favor  of 
the  plaintiff  for  such  part  of  his  claim  item- 
ized In  his  bill  of  particulars  as  is  made  up 
of  margins  deposited." 

The  objection  to  this  instruction  seems  to 
be  that  section  2837  of  the  Code  of  1904  was 
intended  to  apply  to  ordinary  games  of 
chance  with  cards,  dice,  etc.,  and  not  to 
gambling  In  futures.  This  statute  was  first 
introduced  into  1  Bev.  Code  1819,  c.  147,  I 
3,  p.  562,  at  a  time  when,  as  plaintiff  in  er- 
ror asserts,   stock   gambling  was   unknown. 

If  It  were  conceded  that  the  framers  of 
the  statute  had  in  view  the  suppression  of 
such  gambling  as  is  embraced  in  games  of 
chance  with  cards,  dice,  etc.,  yet,  if  It  ap- 
pears that  the  language  is  broad  enough 
to   embrace   other  forms  of  gambling,   the 


courts  would  be  boimd  to  give  it  effect  and 
to  apply  It  to  every  form  of  gaming  which 
comes  fairly  within  its  terms. 

By  secUon  3837  it  is  provided  that  "all 
laws  for  suppressing  gaming,  lotteries,  un- 
chartered banks,  and  the  circulaticm  of  bank 
notes  for  less  than  five  dollars,  shall  be  con- 
strued as  remedial" — that  is,  they  shall  be 
given  a  liberal  constrtiction. 

It  may  be  well  to  say  at  this  point  that  the 
contention  of  defendant  in  error  is  that  the 
dealings  between  him  and  Mclntyre  &  Ca 
were  not  gaming  transactions.  Plaintiff  in 
error,  on  the  other  hand,  contends  that  they 
were  mere  dealings  in  futures  which  never 
contemplated  the  actaal  delivery  of  stocks, 
but  merely  had  In  view  the  adjusting  of 
differences  in  market  value.  To  meet  this 
aspect  of  the  case,  in  the  evoit  the  Jmy 
should  take  the  plaintiff  in  error's  view  of 
the  transaction,  defendant  in  error  offered 
the  instruction  based  npon  section  2837;  his 
contention  being  that,  as  there  was  no  ele- 
ment of  gaming  in  the  transaction  between 
himself  and  plaintiff  in  error,  he  had  a  plain 
right  to  recover  upon  the  evidence  submitted 
by  him,  but,  If  the  Jury  were  of  opinion  that 
the  dealings  in  proof  before  them  constituted 
a  gambling  transaction,  the  plaintiff  still  had 
a  right  to  recover  under  the  statute  in  such 
cases  made  and  provided. 

Another  objection  taken  by  plaintiff  in 
error  to  the  Instmction  is  that  section  2837 
provides  that,  if  any  person  "lose"  to  an- 
other within  24  hours  $7  or  more,  he  may 
recover  it  back,  while  the  instruction  in  its 
latter  clause  uses  the  word  "paid,"  Instead 
of  "lost." 

Taking  the  instruction  as  a  whole,  we  do 
not  think  the  Jury  could  have  been  misled 
by  the  change  of  phraseology. 

The  fourth  instruction  tells  the  Jury: 
"That  the  question  as  to  whether  or  not 
one  is  agent  for  another,  with  power  to  bind 
his  principal  where  the  Interest  of  outside 
parties  is  Involved,  is  one  to  be  determined, 
not  alone  by  the  actual  contract  between  the 
parties  as  to  whom  it  is  sought  to  establish 
the  relation  of  principal  and  agent,  but  that 
is  to  be  considered  together  with  all  the  facts 
and  circumstances  which  in  addition  bear 
thereon.  The  question  of  agency  in  this  case 
is  to  be  determined  by  the  Jury  from  all  the 
evidence  relating  to  the  transaction  of  the 
business  and  all  the  facts  and  circumstances 
connected  with  the  same,  both  as  between 
T.  A.  Mclntyre  &  Co.  and  R.  D.  Armstrong, 
and  between  said  Mclntyre  &  Co.  and  said 
B.  D.  Armstrong  and  parties  dealing  with 
them." 

We  think  that  these  Instructions  correct- 
ly propounded  the  law  as  applied  to  the  evi- 
dence. 

The  fifth  assignment  of  error  Is  that  the 
lower  court  erred  In  refusing  to  give  the  first 
and  third  instractions,  as  offered  by  plaintiff 
in  error,  and  in  giving  the  third  instruction 
as  amended  by  the  court 
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The  first  Instruction  is  as  follows:  "The 
court  Instructs  the  Jury  that  the  agency  Of 
R.  D.  Armstrong  for  T.  A.  Mclntyre  &  Co. 
as  principals  must  be  proven  to  exist  before 
there  can  be  any  Introduction  of  evidence  by 
the  plaintiff  showing  or  tending  to  show  acts 
or  statements  done  or  made  by  said  Arm- 
strong as  such  agent,  and,  unless  the  Jury 
shall  believe  from  the  evidence  that  the  fact 
of  the  agency  of  Armstrong  as  aforesaid  was 
proven  before  the  introduction  of  evidence 
showing  or  tending  to  show  such  acts  or 
statements  by  him,  then  such  evidence  so 
showing  or  tending  to  show  such  acts  or 
statements  is  Inadmissible,  and  cannot  be 
-considered  by  the  Jury." 

We  have  sufficiently  considered  the  propo- 
sition embodied  in  this  instruction  in  passing 
upon  the  admissibility  of  certain  evidence. 
There,  of  course,  must  be  evidence  that  Arm- 
strong was  the  agent  of  T.  A.  Mclntyre  & 
Co.,  and  further  evidence  of  such  acts  on 
fals  part  as  agent  as  are  sufficient  to  bind 
T.  A.  Mclntyre  &  C!o.  as  his  principal,  in 
order  to  maintain  the  Judgment  in  this  case, 
and,  as  we  have  already  said,  it  Is  safer 
first  to  prove  the  agency,  and  then  the  acts 
of  the  agent  relied  tq;>on  to  bind  the  prin- 
cipal, but,  after  all,  the  question  Is  not  so 
much  as  to  the  order  of  proof  as  to  the 
sufficiency  of  the  proof  to  establish  those 
propoeltions ;  and  if,  upon  the  whole  record. 
It  appears  that  Armstrong  was  the  agent  of 
Mclntyre  &  Ck>.,  and  as  such  agent  did  such 
acts  as  would  bind  his  principals,  the  order 
in  which  the  proof  was  introduced  will  not 
require  a  reversal  of  the  Judgment 

Instruction  No.  2  asked  for  by  plaintiff 
In  error  was  given  by  the  court,  and,  as  it 
will  tend  to  show  that  upon  the  whole  case 
the  Jury  was  properly  and  sufficiently  In- 
structed, it  is  well  that  it  should  appear  In 
this  opinion.     It  is  as  follows: 

"The  court  instructs  the  Jury  that,  in  order 
to  establish  the  agency  of  Armstrong,  the 
mere  fact  that  he  held  himself  out  to  the 
public  as  correspondent  of  Mclntyre  &  Co. 
Is  not  sufficient,  although  saKl  Mclntyre  ft 
€!o.  may  have  known  that  he  so  held  himself 
out;  but  there  must  have  been  some  other 
act  or  representation  of  agency  done  or  made 
by  Armstrong,  with  the  knowledge  or  ac- 
quiescence of  Mclntyre  &  Co.,  from  which 
the  Jury  may  reasonably  and  fairly  infer 
that  such  agency  existed,  before  the  Jury  can 
And  a  verdict  for  the  plaintiff. 

We  think  that  instruction  quite  as  favor- 
&ble  to  the  plaintiff  in  error  as  it  should  have 
been. 

The  third  instruction  asked  for  by  plain- 
tiff In  error  is  as  follows:  "The  court  in- 
structs the  Jury  that  if  they  shall  believe 
from  the  evidence  that  the  plaintiff,  Thomas 
Smyth,  bought  from  either  T.  A.  Mclntyre 
&  Co.  or  R.  D.  Armstrong,  the  defendants  In 
this  case,  stocks,  com,  wheat,  or  cotton  on 
margins,  and  that  the  amount  sued  for  here 
Is  the  amount  put  up  by  said  plaintiff,  Smyth, 


on  account  of  said  margins  and  the  profits 
derived  or  to  be  derived  from  said  purchases 
on  margins,  and  If  they  shall  further  believe 
from  the  evidence  that  the  said  plaintiff, 
Smyth,  bad  no  intention  at  the  time  of  put- 
ting up  said  margins  or  any  part  thereof  to 
purchase  and  receive  the  said  stocks,  corn, 
wheat,  cotton,  or  any  part  of  any  of  them, 
and  that  there  was  no  intention  on  the  part 
of  the  sellers,  whether  said  sellers  were  T. 
A.  Mclntyre  ft  Co.  or  R.  D.  Armstrong,  to 
deliver  the  same,  there  can  be  no  recovery 
by  the  said  plaintiff,  and  the  Jury  must  find 
for  the  defendant." 

This  Instruction  the  court  refused  to  give 
as  asked  for,  but  gave  It  with  the  following 
addition :  "But,  if  the  parties  intended  that 
the  goods  were  actually  to  be  delivered  by 
the  seller  to  the  buyer,  said  transactions  are 
valid,  even  though  at  the  time  of  the  sale 
the  seller  had  not  the  goods  and  no  other 
means  of  getting  them  except  to  go  into  the 
open  market  and  buy  them,  but  such  contract 
is  valid  where  the  parties  really  intended 
and  agreed  that  the  goods  were  to  be  deliver- 
ed by  the  seller  and  to  be  paid  for  by  the 
buyer." 

We  are  of  opinion  that  there  was  no  er- 
ror in  this  instruction,  and  that  upon  the 
whole  case  the  Jury  were  properly  instructed. 

This  brings  us  to  the  sixth  assignment  of 
error.  The  suit,  as  originally  brought  In 
the  corporation  court  was  against  T.  A. 
Mclntyre,  dobg  business  as  T.  A.  Mcln- 
tyre ft  Co.,  and  R.  D.  Armstrong.  After- 
wards it  was  made  to  appear  that  the  firm 
of  T.  A.  Mclntyre  ft  Co.  was  composed  of 
a  number  of  persons;  and  thereupon  the 
corporation  court,  by  an  order,  permitted  the 
plaintiff  to  proceed  at  once  against  T.  A. 
Mclntyre  and  R.  D.  Armstrong,  and  contin- 
ued the  case  as  to  the  other  four  members 
of  the  firm  of  T.  A.  Mclntyre  ft  Co.  The 
Jury  found  a  verdict  for  the  plaintiff  against 
the  two  defendants,  T.  A.  Mclntyre  and  R. 
D.  Armstrong,  and  thereupon  T.  A.  Mcln- 
tyre submitted  a  motion  to  set  aside  the  ver- 
dict as  being  contrary  to  the  law  and  the 
evidence;  but  the  court  of  its  own  motion, 
set  aside  the  verdict  as  to  Armstrong  as  be- 
ing contrary  to  the  evidence,  and  entered 
Judgment  against  T.  A.  Mclntyre. 

The  contention  of  plaintiff  in  error  Is  that 
the  court  should  have  made  a  final  disposi- 
tion of  the  case  as  to  Armstrong;  and  that, 
In  order  to  make  good  the  Judgment  against 
plaintiff  in  error,  the  court  after  setting 
aside  the  verdict  as  to  Armstrong,  should 
have  dismissed  the  case  from  the  docket  as 
to  him,  or  else  made  some  other  final  dis- 
position of  It  so  far  as  he  was  concerned. 

We  do  not  perceive  how  plaintiff  in  error 
was  injured  by  the  failure  of  the  court  to 
dismiss  the  case  from  the  docket  as  to  Arm- 
strong; but  however  that  may  be,  the  ac- 
tion of  the  court  seems  to  be  authorized  by 
section  3895  of  the  Code  of  1904. 

"In  an  action  founded  on  contract  against 
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two  or  more  defendants,  although  the  plain- 
tiff may  be  barred  as  to  one  or  more  of  them, 
yet  he  may  have  Judgment  against  any  other 
or  others  of  the  defendants,  against  whom 
he  would  hare  been  entitled  to  recover  if  he 
had  sued  them  only." 

"Under  this  section,"  said  this  court  in 
Bush  V.  Campbell,  26  Grat  403,  "there  may 
be  Judgments  in  faror  of  some  of  defendants 
at  one  time  and  against  other  defendants  at 
another,  and  It  applies  to  actions  on  con- 
tract against  two  or  more  defendants,  where 
defense  of  some  is  personal  to  themselves, 
though  the  defense  is  that  they  never  were 
parties  to  the  contract  sued  on,  as  non  est 
factimi." 

The  seventh  assignment  of  error  is  that 
the  court  refused  to  set  aside  the  verdict 
upon  the  following  grounds :  "(1)  That  Arm- 
strong was  not  the  agent  of  T.  A.  Mclntyre 
&  Co.  for  any  purpose.  (2)  That  Armstrong's 
dealings  with  the  defendant  in  error,  Smyth, 
were  in  the  nature  of  gaming  contracts  on 
margins,  and  that  there  was  no  Intention  on 
the  part  either  of.  Smyth  or  Armstrong  to 
receive  or  to  deliver  the  stocks  and  commod- 
ities dealt  in.  The  financial  condition  of  the 
respective  parties,  as  shown  by  the  record, 
demonstrates  the  whole  business  was  a  gam- 
bling speculation  in  margins.  (3)  That,  if 
any  Judgment  were  rendered  for  Smyth,  it 
should  have  been  against  Armstrong,  and  not 
against  your  petitioner." 

In  discussing  the  preceding  assignments 
of  error,  we  have  reached  the  conclusion 
that  the  corporation  court  committed  no  er- 
ror In  the  admission  of  testimony,  that  the 
Jury  were  proi)erly  instructed,  and  that  there 
was  evidence  tending  to  prove  all  the  facts 
upon  which  the  several  instructions  were 
predicated,  and,  without  now  going  further 
into  the  evidence,  we  are  of  opinion  that  up- 
on all  of  the  controverted  questions  there  was 
evidence  sufficient  to '  require  that  the  case 
be  submitted  to  a  Jury,  and  upon  familiar 
principles  their  verdict  cannot  be  disturbed, 
except  upon  a  point  now  to  be  presented. 

The  Jury  rendered  their  verdict  for  the 
sum  of  $883.25,  the  full  amount  claimed  by 
the  defendant  In  error  in  his  declaration. 
The  motion  to  set  aside  the  verdict  as  con- 
trary to  the  evidence  authorized  and  requir- 
ed the  court  to  determine  upon  the  evidence 
whether  the  plaintiff  bad  maintained  his 
cause  of  action  in  whole  or  in  i»art.  If  upon 
a  review  of  the  evidence  It  plainly  appeared 
that  the  damages  awarded  by  the  Jury  were 
too  large,  the  trial  court  might  in  its  dis- 
cretion set  the  verdict  aside  and  award  a 
new  trial,  or  it  might  put  the  plaintiff  upon 
terms  to  abate  the  amoimt  of  the  verdict  in 
his  favor,  if  there  was  in  the  evidence  plain 
proof  as  to  the  correct  sum  which  the  Jury 
should  have  awarded. 

Turning  to  the  plaintiff's  own  evidence, 
read  in  connection  with  the  statement  of  his 


account,  we  find,  in  the  account,  Itenos  of 
profit  upon  several  transactions  aggresating 
$353J25,  from  which  Is  to  be  deducted  a  losa 
on  cotton  of  $70,  leaving  of  profits  $283.25, 
amount  invested,  $400,  a  second  It&aa.  of 
amount  Invested,  $200;  making  an  aggre- 
gate of  $600  cash,  which  he  claims  to  luLve 
furnished  Mclntyre  &  Co.,  which,  added  to 
the  $283.25,  makes  the  snm  of  $883.25,  for 
which  the  Jury  rendered  their  verdict  Xhts 
account  is  dated  May  10,  1906.  In  the  plain- 
tiff's testimony  it  appears  that  he  was  asked : 

"Q.  I  understand  you  got  a  check  from 
him  [1.  e.,  from  Armstrong]  for  $400?  A. 
That  was  for  business  previous  to  that  time. 

"Q.  How  much  did  you  ever  put  up  witb 
him?  A.  $700  or  $800,  and  I  got  $400  at 
one  time. 

"Q.  Ton  are  $300  or  $400  short?  A.  Xes, 
sir.    That  is  right" 

Giving  the  plaintiff  the  largest  nun  con^ 
sistent  with  bis  own  statement  of  his  case, 
the  verdict  should  not  have  been  fOr  mor» 
than  $400. 

We  are  therefore  of  opinion  that  as  tlie 
record  affords  plain  and  certain  proof  by 
which  the  error  can  be  corrected,  it  is  proper 
for  this  court  to  render  such  Judgment  as 
the  corporation  court  ought  to  have  entered ; 
and  that  the  verdict  Should  be  reduced  to 
$400,  and  Judgment  entered  for  that  amount, 
with  Interest  thereon  from  May  10,  1906,  till 
paid.  Bowyer  v.  Hewitt  2  Grat  193 ;  Lewi* 
V.  Arnold,  13  Grat  454;  4  Min.  Inst  (Ist 
Ed.)  pt  1,  p.  870. 

In  all  other  respects  the  Judgment  of  the 
corporation  court  Is  affirmed. 

Amended  and  affirmed. 


KISEB  V.  KISEB. 

(Supreme  Court  of  Api>eals  of  Virginia.     Not. 

19,  1908.) 

1.  DivoBCK  (I  215*)— Tkmpobabt  Auxont. 

It  is  not  error  in  an  action  by  a  husband 
aj;ainst  his  wife  for  divorce  to  allow  the  wife 
$150  temporary  alimony  to  enable  her  to  em- 
ploy counsel  am  pay  the  coats  of  the  litigation, 
where  she  is  old  and  infirm,  no  longer  capable- 
of  labor,  and  without  means  of  support. 

[Ed.    Note.— For   other    cases,    see    Divorce^ 
Cent  Dig.  |  634;  Dec.  Dig.  {  215.*] 

2.  DivoBcaE  (8  240*)— Pebmankitt  Ai.ikoitt. 

In  an  action  by  a  husband  for  divorce,  it 
was  shown  that  he  had  sold  a  tract  of  land  for 
$1,680,  only  $420  to  be  paid  at  the  execution 
of  the  deed  and  the  balance  in  installments,  the 
last  installment  not  to  become  due  until  the 
grantor's  wife  should  release  her  dower  right 
The  prayer  for  divorce,  as  well  as  the  prayer 
in  defendant's  cros8.bill  for  divorce,  was  de- 
nied, but  defendant  was  given  $500  as  perma- 
nent alimony,  which  was  to  include  $1!50  tem- 
porary alimony,  and  the  grantee,  which  had 
been  made  a  defendant,  was  decreed  to  pay  tlie 
wife  the  amount  of  her  alimony,  and  on  such 
payment  the  grantee  was  released  from  any 
claim  of  the  wife  to  the  land.  Held,  that  the  de- 
cree would  be  sustained,  the  allowance  of  the 
temporary  alimony  being  proper,  and  the  hal- 


*For  other  oases  se«  sam*  toplo  and  secUoii  NUMBER  la  Dec.  ft  Am.  Dies.  1907  to  data,  A  Reporter  Indexes 
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ance  of  the  award  covered  the  value  of  the 
wife's  contingent  right  of  dower,  and  It  did 
not  ai>pear  just  what  value  was  placed  upon 
•nch  right. 

[£d.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  K  676-678;    Deo.  Dig.  »  240.*] 

Appeal  frcnn  drcait  Oourt,  Dickenson 
OoTinty. 

Action  by  A.  J.  Kiaer  for  divorce.  From 
a  Jndgment  denying  a  divorce,  bat  granting 
alimony  to  defenOant,  plaintiff  appeals.  Af- 
firmed. 

Ayera  te  Smlthdeal,  for  appellant  S.  H. 
Sutherland,  C.  Pbipps,  A.  A.  Skeen,  and  B. 
E.  Chase,  for  appellee. 

K£ITH,  P.  A.  J.  Klser  fUed  his  blU  ask- 
ing for  a  divorce  from  bis  wife  upon  the 
ground  that  she  bad  been  guilty  of  adultery, 
was  grossly  negligent  of  her  duties  as  a  wife, 
and  inanfferably  abusive  toward  him,  provok- 
ing him  beyond  measure  with  her  insulting 
language,  and  finally  culminating  In  her 
abandonment  of  him. 

The  answei-  of  the  wife  denies  each  of 
these  allegations,  avers  that  the  defendant 
had  been  a  faithful  wife,  bad  labored  to 
rear  her  children  and  to  make  her  home  hap- 
py and  comfortable,  that  her  husband  had 
abandoned  and  left  her  without  any  means 
of  support  except  her  own  labor,  and  she 
prays  that  her  answer  may  be  treated  as  a 
cross-bill,  that  an  allowance  sufficient  to 
enable  her  to  carry  on  hier  suit  be  made  to 
her,  and  that  reasonable  alimony  be  granted. 

The  court  made  an  allowance  of  |150  to 
the  defendant  for  her  temporary  support, 
counsel  fees,  and  to  pay  the  costs  of  the  liti- 
gation, and  subsequently  entered  a  final  de- 
cree, holding  that  the  plaintiff  bad  failed 
to  prove  the  allegations  of  his  bill,  that 
neither  of  the  parties  was  entitled  to  a  di- 
vorce, and  awarding  the  defendant  a  gross 
sum  of  $500,  inclusive  of  the  $150  theretofore 
allowed,  as  permanent  alimony.  Upon  the 
petition  of  the  husband,  A.  J.  Klser,  an  ap- 
peal was  allowed  from  this  decree. 

In  support  of  the  charge  of  adultery  there 
is  no  evidence  whatever,  nor  does  the  evi- 
dence on  behalf  of  the  appellant  prove  that 
he  was  abandoned  by  the  defendant 

These  parties  were  married  in  1872.  Five 
children  have  been  born  to  them,  of  whom 
four  are  still  alive — all  of  them  over  the 
age  of  21  years.  Both  the  husband  and  the 
wife  seem  to  have  indulged  In  very  unseem- 
ly conduct.  They  were  quarrelsome  and 
abusive.  She,  having  a  quick  temper  and 
being  more  easily  aroused,  perhaps  indulged 
more  frequently  in  the  use  of  improper  lan- 
guage than  he  did,  but  he  was  certainly  not 
free  from  fault  Apart  from  the  violent  apd 
insulting  language  which  they  were  in  the 
habit  of  using  to  each  other,  they  seem  to 
have  gotten  along  fairly  well  together.  He 
appears  to  have  been  a  good  provider  for  his 


family  within  the  limit  of  Us  means,  while 
she  was  provident  careful,  and  industrious. 
She  continues  to  live  at  their  old  home.  He 
has  become  a  wanderer,  without  any  fixed 
place  of  abode,  and  It  appears  that  he  had 
abandoned  her  rather  than  that  she  had 
abandoned  him. 

Upon  the  whole  case,  however,  we  Incline 
to  the  view  taken  by  the  circuit  court,  that 
neither  party  has  made  a  case  for  divorce, 
either  from  the  marriage  bond  or  from  bed 
and  board. 

We  are  further  of  opinion  that  there  is 
no  error  in  the  first  decree  appealed  from, 
which  allowed  the  sum  of  $150  as  temporary 
alimony  and  to  enable  the  wife  to  employ 
counsel  and  to  pay  the  costs  of  the  litiga- 
tion. She  is  an  old  and  infirm  woman,  no 
longer  capable  of  labor,  and  without  means 
of  support  Under  such  circumatances,  the 
uniform  practice  Is  to  make  such  an  allow- 
ance, and,  looking  to  all  the  circumstances- 
of  the  case,  we  do  not  think  it  excessive. 

The  facts  as  to  the  amount  allowed  in  the- 
final  decree  are  that  the  husband  sold  a 
tract  of  land  containing  210  acres  to  the 
Clinchfleld  Coal  Company  at  the  price  of 
$1,680.  Of  this  amount  the  sum  of  $420  wa» 
paid  at  the  execution  of  the  deed,  and  the 
balance  was  to  be  paid  in  three  equal  install- 
ments of  $420  each.  The  first  two  of  theso 
deferred  payments  were  due  six  and  twelve 
months  from  the  date  of  the  deed,  and  the 
third  or  last  installment  was  not  to  become- 
due  until  Annie  E^aer,  the  wife  of  A.  J. 
Klser,  should  release  her  dower  right,  ei- 
ther contingent  or  actual.  In  the  land  con- 
veyed. The  Clinchfleld-  Coal  Company  was 
made  a  party  defendant;  and  the  final  de- 
cree provides  that  this  company  shall  "pay 
to  the  said  defendant  Annie  Klser,  or  her 
attorneys,  the  sum  of  $500,  which  sum  shall 
be  her  permanent  alimony,  and  to  Include- 
the  sum  of  $150  heretofore  decreed  by  this 
court  to  the  defendant  and  that  the  com- 
plainant do  pay  the  defendant  her  costs  in 
this  behalf  expended,  and  that  execution  may 
issue.  And  it  is  further  decreed  that  the 
remainder  of  the  fund  due  by  the  Clinch- 
field  Coal  Company  on  account  of  the  land 
purchased  by  them  from  said  A.  J.  Klser, 
as  shown  by  answer  of  said  company  filed 
herein,  after  deducting  the  amount  of  pay- 
ment of  the  $500  to  Annie  Klser  and  the 
costs  of  suit  be  released  from  any  claim 
of  said  Annie  Klser.  and  that  said  Clinch- 
field  Coal  Company  may  at  any  time  pay 
said  residue  to  A.  J.  Klser." 

It  will  thus  be  seen  that  the  payment  of 
$500  to  the  defendant  represented  what  Is 
called  "suit  money,"  temporary  alimony, 
permanent  alimony  and  the  estimated  value 
of  her  contingent  right  of  dower  in  the  land 
sold  by  her  husband  to  the  Clinchfleld  Coal 
Company.  This  is  not  an  unreasonable  al- 
lowance to  the  wife. 
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It  Is  to  be  obsenred  that  in  this  case  there 
Is  no  decree  for  divorce,  and  we  are  not  free 
from  doubt  as  to  the  propriety  of  allowing 
«Ilmony  at  all  under  such  circumstances. 

In  Latham  y.  Latham,  30  Grat  338,  Judge 
Staples,  touching  upon  this  subject,  says: 
"Alimony  Is  an  allowance  made  to  the  wife 
oat  of  liie  husband's  estate  or  Income  iq>on 
a  decree  of  separation.  In  England,  and  in 
flome  of  the  United  States,  it  Is  a  mere  in- 
-cldent  to  the  dlTorce,  and  Is  never  allowed 
when  the  divorce  Is  refused,  or  even  upon  an 
independent  bill  for  separate  maintenance. 
The  reason  assigned  is  that  it  Is  against  the 
IMlicy  of  the  law  to  malce  a  separate  Judi- 
cial provision  for  the  wife  out  of  the  hus- 
band's estate,  to  be  expended  apart  from  him, 
except  in  those  cases  where  the  separation 
is  sanctioned  by  the  courts.  In  Virginia  the 
statutes  allow  alimony  as  incident  to  a  decree 
for  a  divorce.  But  this  court  has  gone  far- 
ther, and  held  that  equity  has  Jurisdiction 
In  an  independent  suit  to  decree  in  favor  of 
the  wife  in  proper  cases — as,  for  example, 
when  she  has  been  abandoned  by  the  hus- 
band, or  driven  from  his  house  by  ill  treat- 
ment, and  compelled  to  seek  an  asyltun  else- 
where." 

Judge  Staples  then  quotes  from  Almond 
V.  Almond,  4  Rand.  662,  IS  Am.  Dec.  781, 
where  Judge  Carr  said:  "Suppose  the  hus- 
band turns  his  wife  out  of  doors,  or  treats 
her  so  cruelly  that  she  cannot  live  with  him; 
suppose  him  to  persevere  In  refusing  to  take 
her  back,  or  to  provide  a  cent  to  feed  and 
clothe  her — surely,  In  a  civilized  country, 
there  must  be  some  tribunal  to  which  she 
may  resort.  In  such  a  case  a  court  of  equity 
would  unquestionably  stretch  out  its  arms 
to  save  and  protect  her."  See,  also,  Purcell 
v.  Purcell,  4  Hen.  ft  M.  COT. 

It  is  to  be  observed,  however,  that  the 
cases  cited  from  4  Randolph,  and  from  Hen- 
ing  &  Munford  were  decided  at  a  time  when 
■courts  had  no  Jurisdiction  to  grant  divorces, 
and  when  divorces  could  only  be  obtained 
by  petition  to  the  Legislature  of  the  state. 
The  better  opinion  may  be  that,  since  the 
courts  have  been  authorized  to  grant  di- 
vorces, our  statute  law  upon  the  subject  is 
to  be  looked  to  as  the  sole  fountain  of  Juris- 
diction over  persons  and  their  property  with 
respect  to  allowance  of  alimony  to  be  exer- 
cised in  proceedings  for  divorce;  and,  if 
that  be  true,  then  the  remark  of  Judge 
Staples  is  also  true  that  those  statutes  only 
allow  alimony  as  incident  to  a  decree  for  di- 
vorce. 

In  this  case,  however,  all  the  parties  In- 
terested are  before  the  court  The  allow- 
ance of  $150  as  temporary  alimony  and  for 
suit  money  would  be  proper  in  any  aspect 
of  the  case,  whether  a  divorce  should  be 
subsequently  granted  or  not;  while,  with  re- 
.spect  to  the  additional  sum  of  $350  awarded 
by  the  circuit  court,   it  is  plain   that  one 


of  the  considerattons  moving  the  conrt  was 
the  wife's  contingent  right  of  dower  in  real 
estate  which  she  was  required  to  release  as 
a  condition  to  her  otjoyment  of  the  sum 
decreed  1b  her  favor.  It  does  not  ai^>ear 
Just  what  the  oommntatlan  of  lier  Inchoate 
right  of  dower  would  have  been,  nor  do 
facts  appear  in  the  record  npon  which  an  ac- 
curate computation  could  be  made;  bat,  if 
the  decree  in  her  favor  had  been  based  whol- 
ly npon  that  consideration  as  to  the  $350, 
it  would  perliaps  not  have  been  excessive. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  should  be  affirmed. 

Affirmed. 


BLUB   RIDOB   LIGHT  ft   POWEBB  CO.  v. 

PRICE. 

(Supreme  Court  of  Appeals  of  Virginia.    Nor. 

19,  1908.) 

1.  EVIDXITOE  (I  123*)— RKS  GEST.S. 

Conversation  between  the  motorman  and  a 
third  person  after  a  passenger,  who,  while  at- 
tempting to  board  a  street  car,  had  been  injur' 
ed,  by  being  thrown  to  the  ground  by  the  start- 
ing of  the  car,  had  arisen  and  got  on  the  car, 
ia  no  iWTt  of  the  tea  geste. 

[Ed.   Note.— For  other   cases,   see   Evidence. 
Cent.  Dig.  §  J  354,  365;  Dec  Dig.  S  123.*] 

2.  EvioxNCE  (I  244*)— D]sci.AaATiORS  or  Eu- 
PLoyfi  Afteb  ths  Evert. 

1%e  declaration  of  the  motorman,  after  a 
passenger  had  been  injured  while  attempting  to 
board  the  car,  that  he  had  no  right  to  stop  on 
the  railroad  track,  and  his  failure  to  reply, 
when  theienpon  he  was  asked,  "What  did  you 
stop  for,  then?"  are  inadmissible  against  the 
carrier ;  he  not  being  in  the  performance  of  any 
duty  witliin  his  employment  In  what  lie  said  or 
in  bis  silence. 

[Ed.    Note.— F<w    other   cases,   see    £>vidence, 
Cent  Dig.  I  932;  Dec.  Dig.  {  ^44.*] 

8.  Appbai.  and  Ebbor  (§  1080*)  —  TT*sifT.Kas 

EBSOB— E>VIDXNC!K. 

It  being  a  material  issne  as  to  whether  a 
street  car  was  still  or  moving  when  a  passen- 
ger attempted  to  board  it  with'  the  result  of 
being  thrown  by  the  car  moving,  and  the  evi- 
dence thereon  being  conflicting,  the  majority  of 
witnesses  testifying  it  was  standing  still,  it  was 
not  harmless  to  admit  evidence  that  after  the 
accident  the  motorman  said  he  had  no  right 
to  stop  on  the  railroad  track,  and  made  no  re- 
ply when,  thereupon  be  was  asked,  "What  did 
you  stop  for,  then?" 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4155 ;    Dec  Dig.  f  1050.*] 

4.  Evidence  (J  474*) — Nonexpkkt  Opinio!?s. 

Nonexperts,  who  were  frequently  witli 
plaintiff  after  her  alleged  injury,  and  in  a  sit- 
uation to  know  and  speak  of  her  condition  as 
lay  witnesses  could  speak,  could  testi^  that 
she  did  not  appear  to  have  such  nse  of  her  shoul- 
der as  enabled  her  to  work  as  seamstress,  and 
that  since  the  accident  she  had  not  been  able 
to  do  anything  with  her  arm. 

[Ed.    Note. — For  other   cases,   see   E>vid«ce, 
Cent.  Dig.  §  2197 ;   Dec.  Dig.  I  474.*] 

5.  TKIAX    (I    191*)  —  iNSTBUOnONS  —  ASBCKP- 

TiON  or  Fact. 

The  instruction  that  if  the  jnry  believe  de- 
fendant, at  the  time  of  the  alleged  injury,  was 
engaged  in  running  street  cars,  it  was  bound  to 
use  the  utmost  care  and  diligence  for  the  safety 
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■cft  its  paasengera,  and  is  liable  for  injuries  to 
Its  passengers  occasioned  by  the  alightest  ne^ 
lect  against  vliich  human  prudence  and  foresignt 
migtit  have  guarded,  has  for  its  object  merely 
the  statement  of  the  degree  of  care  defendant 
«wed  to  Its  passengers;  and  does  not  assume 
plaintiff  was  a  passenger^-a  question  submitted 
to  the  jury  by  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  191.*] 

*.  Trial  (§  244*)— Instbuction— Giving  TTn- 

DUE    PEOMINENCE  TO   EVIDENCE. 

Nor  does  such  instruction  call  the  atten- 
tion of  the  jury  to  any  part  of  the  evidence  on 
the  questions  of  negligence  or  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  gee  Trial,  Dec. 
Dig.  S  244.*] 

7.  Carbiebs  (|  320*)  — Injury  to  Passenoeb 
BoASDiNO  Car  —  Evidence — Question  fob 
Jury. 

Evidence  in  an  action  for  injury  to  a  per- 
son ^vhile  attempting  to  board  a  street  car  held 
suflScient  to  authorize  submission  to  the  jury  of 
the  question  of  the  car  having  been  stopped 
at  the  point  for  the  purpose  of  receiving  pas- 
sengers, and  of  its  having  been  started  sudden- 
ly and  without  notice  while  she  was  board- 
ing it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1160;  Dec.  Dig.  {  320.*] 

Appeal  from  Circuit  Court,  Augnsta 
•County. 

Action  by  Laura  Y.  Price  against  the  Blue 
Ridge  Light  &  Power  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Charles  &  Duncan  Cdtry,  for  appellant 
J.  M.  Perry,  for  appellee. 


BirCHANAN,  J.  This  is  an  action  to  re- 
<H>Ter  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of 
the  plaintiff  in  error  in  moTing  Its  car 
whilst  the  defendant  in  error  was  attempting 
to  board  it  as  a  passenger. 

The  first  error  assigned  Is  to  the  action 
of  the  court  in  permitting  one  of  the  plain- 
tllTs  witnesses  to  testify  to  a  conversation 
he  bad  with  the  defendant's  motorman  In 
reference  to  the  accident 

One  of  the  material  questions  In  the  case 
was  whether  the  car  was  standing  still  or 
moving  when  the  plaintiff  attempted  to  get 
on  it  The  witness,  who  was  some  20  feet 
from  the  point  where  the  plaintiff  was  in- 
jured, had  testified  that  the  car  was  not  mov- 
ing when  the  plaintiff  put  her  foot  on  the 
step,  but  before  she  could  get  on  the  car 
pulled  out  and  she  fell.  He  was  then  ask- 
ed: "Right  there  at  the  time  Miss  Price  was 
hurt  did  you  say  anything  to  the  conductor? 

"Answer:  Yes;  I  remarked  to  some  one 
else— 

"Question:  Did  you  say  anything  to  the 
conductor  about  his  moving  up? 

"Answer:  I  don't  know  whether  it  was  the 
conductor  or  motorman;  one  of  them. 

"Question:  What  did  you  say  to  them?" 

And  to  this  question  and  to  any  answer 


thereto  the  defendant  by  its  counsel,  object- 
ed, on  the  grounds  that  the  evidence  sought 
to  be  so  Introduced  was  irrelevant  and  imma- 
terial; that  the  said  statements.  If  any,  were 
matters  between  strangers  to  the  defendant 
and  not  binding  upon  it  its  employes  named 
not  being  authorized  to  make  the  same;  and 
that  such  statements,  If  any,  were  not  a 
part  of  the  res  gestse.  And  thereupon  the 
defendant  by  its  counsel.  Interrogated  the 
witness  as  follows,  with  the  following  replies 
by  him  thereto: 

"Question:  Had  yon  picked  Miss  Price  up 
at  the  time  you  made  this  statement? 

"Answer:  I  didn't  pick  her  up  at  all. 

"Question:  Had  Miss  Price  gotten  up  at 
the  time  the  statement  was  made? 

"Answer:  Yes,  sir. 

"Question:  Had  she  gotten  up  into  the 
car? 

"Answer:  Yes,  sir.  I  went  to  the  window 
and  asked  Miss  Price  if  she  was  hurt —    " 

And  thereupon  the  court  overruled  the 
said  objection  of  the  defendant  to  the  said 
question  propounded  for  the  plaintiff  and  to 
any  answer  thereto,  and  permitted  the  said 
witness  to  answer  the  said  question.  And 
answering  the  said  witness  replied: 

"The  motorman  made  a  remark  that  he 
had  no  right  to  stop  on  the  railroad  track; 
and  I  remarked  to  him:  'What  did  you  stop 
for,  then?'" 

What  took  place  between  the  witness  and 
the  motorman  was  no  part  of  the  res  gestse. 
Neither  in  what  he  said  nor  In  falling  to 
reply  to  what  was  said  to  him  was  the  mo- 
torman performing  any  duty  within  the 
sphere  of  his  employment  or  agency. 

The  general  rule  is  that  railway  companies 
are  not  responsible  for  the  declarations  or 
admissions  of  any  of  their  servants  be- 
yond the  immediate  sphere  of  their  agency, 
and  during  the  transaction  of  the  business  in 
which  they  are  employed.  It  has  been  held 
that  the  declarations  of  the  conductor  or  en- 
gineer of  a  railroad  train  as  to  the  manner 
in  which  an  accident  occurred,  made  after 
its  occurrence  are  not  admissible. 

In  Luby  v.  Hudson  River,  etc,  R.  Co.,  17 
N.  Y.  131,  It  was  held  that  the  declarations 
of  the  driver  of  a  car  that  the  reason  why 
he  did  not  stop  It  and  thus  iHrevent  the  in- 
jury done  the  plaintiff,  was  because  the 
brakes  were  out  of  order,  made  after  the 
injury  was  inflicted  and  the  transaction  ter- 
minated, was  Inadmissible  against  the  com- 
pany, being  mere  hearsay. 

See  Va.  &  Tenn.  R.  Oo.  v.  Sayers,  26  Grat 
328,  330-332,  and  authorities  dted;  Jammi- 
son  v.  C.  ft  O.  Ry.  Co.,  92  Va.  827,  23  S.  B. 
758,  63  Am.  St  Rep.  813;  N.  &  C.  R.  Co.  v. 
Suffolk,  etc.,  Co.,  92  Va.  413,  443,  444,  23 
S.  E.  737;'  1  Greenleaf  on  Ev.  {  114a  (Red- 
field's  Ed.);  1  Elliott  on  Ev.  {  255;  2  Wig- 
more  on  Ev.  i  1078. 

Neither  upon  principle  nor  under  the  au- 
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Utorlties  was  the  evidence  In  Question  adml»- 
Bible. 

It  is  argued,  however,  that,  even  U  this 
evidence  was  not  admissible.  Its  admission 
could  not  have  affected  the  verdict  of  the  Ju- 
ry. The  evidence  as  to  whether  or  not  the 
car  was  moving  or  standing  still  when  the 
plaintiff  attempted  to  board  It  is  very  conflict- 
ing. More  witnesses  testified  that  it  was 
moving  at  that  time  than  testified  that  It 
was  standing  still.  How  much  the  evidence 
Improperly  admitted  may  have  affected  the 
minds  of  the  Jury  in  reaching  their  verdict 
It  is  Impossible  for  this  court  to  estimate, 
and  it  would  (as  was  said  in  Va.  &  Tenn. 
B.  Co.  V.  Sayers,  supra,  where  similar  evi- 
dence had  been  improperly  admitted,  and  a 
like  argument  made  that  It  could  not  have 
changed  the  verdict)  be  going  beyond  our 
legitimate  function  to  enter  upon  any  such 
si>eculatlon. 

Two  of  the  plaintiff's  witnesses  who  were 
with  her  frequently  after  her  alleged  injury, 
and  in  a  situation  to  know  and  speak  of  her 
condition  as  far  as  lay  witnesses  could  speak, 
were  permitted  to  testify,  over  the  defend- 
ant's objection,  as  follows,  in  substance:  One 
of  tliem  stated  that  the  plaintiff  did  not  ap- 
pear to  have  such  use  of  her  shoulder  as  en- 
abled her  to  carry  on  her  work  (that  of  a 
seamstress),  and  the  other  that  since  the 
accident  the  plaintiff  had  not  been  able  to 
do  anything  with  her  arm,  follow  her  occupa- 
tion, or  make  her  living,  and  that  this  con- 
dition was  on  account  of  her  arm.  This  evi- 
dence, it  Is  argued,  was  mere  matter  of  opin- 
ion— the  conclusion  of  the  witnesses — and 
since  they  were  not  experts  it  was  Inadmis- 
Bible. 

In  section  440a,  1  Greenleaf  on  Ev.  (Bed- 
field's  Ed.),  it  is  said,  in  reference  to  giving 
testimony  by  way  of  opinion,  that  "all  wit- 
nesses are  competent  to  form  a  reliable  opin- 
ion, whether  one  whom  they  have  the  oppor- 
tunity to  observe  appears  to  be  sick  or  well 
at  the  time,  or  whether  one  is  seriously  dis- 
abled by  a  wound  or  a  blow.  But  if  the  In- 
quiry were  more  definite  as  to  the  particular 
state  of  disease  under  which  one  is  laboring, 
or  its  curable  or  fatal  character,  or  as  to 
the  dangerous  or  fatal  character  of  a  wound 
or  a  blow,  or  in  what  particular  mode  or 
with  what  species  of  weapon  or  instrument 
such  blow  or  woimd  was  Inflicted,  special 
study^  observation,  and  ezx)erlence  might  be 
requisite  in  order  to  express  an  opinion  en- 
titled to  the  dignity  of  being  regarded  as 
evidence." 

The  rule  as  laid  down  by  Elliott  on  Evi- 
dence is  substantially  the  same.    Section  679. 

Under  that  rule,  which  seems  to  be  a  rea- 
sonable one,  the  evidence  objected  to  In  this 
case  was  properly  allowed  to  go  to  the  Jury 
for  what  it  was  worth. 

The  action  of  the  court  in  giving  at  the  re- 
quest of  the  plaintiff  the  following  Instruction 
Is  assigned  as  error: 


"The  court  instructs  the  Jury  that  If  they 
believe  frwn  the  evidence  In  this  case  that 
the  defendant  company,  at  the  time  of  the- 
occurrence  of  the  alleged  Injory  la  the  dec- 
laration mentioned,  was  engaged  In  running 
and  operating  street  cars  In  the  city  of  Staun- 
ton for  the  purpose  of  carrying  passengers,, 
that  then  It  was  bound  to  use  the  utmost 
care  and  diligence  for  the  safety  of  Its  pas- 
sengers, and  Is  liable  for  InJuAes  to  Its  pas- 
sengers occasioned  by  the  slightest  neglect 
against  which  human  prudence  and  foresight 
might  havb  guarded." 

Two  objections  are  made  to  the  instruction 
— one  that  It  assumes  that  the  plaintiff  was  a 
passenger  of  the  defendant,  and  the  other 
that  it  calls  attention  to  a  part  of  the  evi- 
dence only,  and  omits  other  evidence  relevant 
to  the  question  of  negligence  and  contribu- 
tory negligence. 

The  object  of  the  Instruction  was  to  tell  the- 
Jury  what  degree  of  care  the  defendant  com- 
pany owed  to  passengers.  It  does  not  assume 
that  the  plaintiff  was  a  passenger.  Whether 
she  was  or  not  was  submitted  to  the  Jury  by 
other  instructions.  Neither  does  it  call  the 
Jury's  attention  to  any  part  of  the  evidence 
upon  the  question  of  the  negligence  of  the- 
defendant  or  the  contributory  negligence 
of  the  plaintiff.  Those  questions  were  fully 
dealt  with  by  other  instructions. 

The  court  gave  five  instructions  upon  mo- 
tion of  the  plaintiff,  and  nine  at  the  instance- 
of  the  defendant.  In  which  every  phase  of  the 
alleged  negligence  of  the  defendant  and  the 
alleged  contributory  negligence  of  the  plain- 
tiff which  the  evidence  tended  in  any  way  to 
sustain  was  dealt  with. 

The  giving  of  the  plaintiff's  Instructioa 
numbered  4  Is  assigned  as  error.  That  in- 
struction la  as  follows: 

"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  In  this  case  that 
the  defendant,  through  Its  servants  and 
agents,  stopped  a  certain  one  of  Its  car» 
near  the  Baltimore  &  Ohio  depot  for  the  pur- 
pose of  Inviting  and  receiving  passengers  on 
board  Its  cars,  and  that,  while  said  car  was 
standing  for  that  purpose,  the  plaintiff  at- 
tempted to  get  on  board  of  said  car  as  a  pas- 
senger and  while  the  car  was  standing  stllU 
and  when  she  had  taken  hold  of  the  railing 
of  the  platform  and  was  attempting  to  get 
on  the  car,  and  before  she  had  time  to  get 
on,  the  car  was  suddenly  and  without  any 
warning  to  her  negligently  started,  and  the- 
plaintiff  was  thrown,  knocked,  and  Jerked 
down  on  the  street  and  injured,  then  the  Jury 
ought  to  find  a  verdict  for  the  plaintiff,  if 
they  believe  from  the  evidence  that  the  said 
negligent  starting  of  said  car  was  the  proxi- 
mate cause  of  the  plalntiffB  injury." 

The  objections  made  to  this  Instruction 
are  (1)  that  there  was  no  evidence  that  the 
car  was  stopped  at  the  point  mentioned  for 
the  purpose  of  Inviting  and  receiving  passen- 
gers on  board  the  car;    (.2)  that,  while  it 
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undertakes  to  detail  tbe  facts  hyi>othetlcallTi 
It  omlta  tbe  evidence  of  witnesses  wbo  stated 
tliat  the  plaintiff  was  warned  not  to  attempt 
to  board  tbe  car  at  tbe  time  she  was  injured ; 
«nd  (3)  tbat  tbe  instruction  omits  a  most 
material  deinent  of  tbe  commencement  of 
tbe  relation  of  carrier  and  passenger,  name- 
ly, a<M»ptaiiee  of  the  passenger  by  the  car- 
rier. 

We  do  not  think  ttiat  either  of  these  ob- 
jections is  good.  Tbe  plaintiff  testified  that, 
when  she  determined  to  take  the  car,  it  was 
standing  stUl,  but,  before  she  reached  It,  It 
pulled  out;  that  it  stopped  again  when  she 
started  towards  It  and  the  conductor  came 
along  and  took  her  telescope,  walked  up  in 
the  car,  she  being  Immediately  behind  him; 
that  she  took  hold  of  the  rod  and  got  about 
half  her  weight  on  the  step  when  tbe  car 
started  off  rapidly,  causing  her  to  fall  and  re- 
'Ceive  the  Injuries  complained  of. 

This  evidence  manifestly  tended  to  prove 
that  the  car  had  stopped  for  tbe  purpose  of 
receiving  passengers,  that  the  plaintiff  wlsh- 
«d  to  get  on  it,  and  that  the  conductor  knew 
tbis  and  was  aiding  her  in  her  effort  to  do  so. 
There  was  also  evidence  tending  to  show  tbat 
the  car  was  suddenly,  and  without  warning 
to  the  plaintiff,  started,  and  that  she  fell 
or  was  thrown  therefrom  and  received  the 
Injuries  complained  of.  This  was  the  case 
-which  her  evidence  tended  to  make,  and,  if 
the  facts  bypotheticaily  stated  in  the  in- 
struction were  established,  there  can  be  no 
-Question  that  she  was  entitled  to  recover.  It 
would  be  a  somewhat  startling  proposition 
to  hold  tbat  a  person  attempting  to  get  on  a 
street  car  under  the  circumstances  set  out 
in  that  instruction  was  not  entitled  to  that 
high  degree  of  car  which  companies  operating 
such  cars  owe  to  passengers. 

We  see  no  error  in  the  instruction. 

The  defendant's  theory  of  tbe  case — that 
the  car  had  not  stopped  for  passengers,  that 
plaintiff  had  been  warned  not  to  attempt  to 
set  on  at  the  place  where  she  was  Injured, 
tbat  the  car  was  moving  at  tbat  time,  and 
that  she  had  not  become  a  passenger  when 
injured — was  fully  submitted  to  the  jury  by 
defendant's  instructions  numbered  4,  5,  and  9. 

The  remaining  assignment  of  error  is  to 
the  refusal  of  tbe  court  to  set  aside  the  ver- 
dict as  contrary  to  the  evidence.  As  the  case 
will  have  to  be  reversed  for  the  Improper  ad- 
mission of  evidence,  as  hereinl)efore  stated, 
and  the  cause  remanded  for  a  new  trial,  up- 
on which  tbe  evidence  may  not  be  the  same, 
nothing  would  be  gained  by  passing  upon  this 
assignment  of  error. 

Tbe  judgment  complained  of  will  be  revers- 
«d,  the  verdict  of  the  jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be 
bad  not  In  conflict  with  tbe  views  expressed 
In  this  opinion. 

Reversed. 


HARLOW'S  ADM'R  v.  CHESAPEAKE  &  O. 
RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
19,  1908.) 

1.  RAILBOAnS  (}  368*)— IRJTTBIES  TO   Pebsons 

ON  Tback— Cake  Requibed  as  to  Licensees. 
A  railroad  company  does  not  owe  the  duty 
of  previous  preparation  for  the  protection  of  a 
bare  licensee  upon  its  track  or  roadbed,  as  such 
licensee  takes  upon  himself  all  ordinary  risks 
attached  to  tbe  place  and  tlia  businesa  carried 
on  there. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {$  1236,  1237;   Dec  Dig.  i  358.  •] 

2.  RAII.B0AD8   (S  398*)— INJT7BIE8  TO   PEBSONS 

ON  Track— SumciBNCY  of  Evidence.  • 
Ejvidence  in  an  action  against  a  railroad 
company  for  the  death  of  plaintitTs  intestate  by 
a  passing  train  while  walking  foy  tbe  side  of 
defendant's  track  held  insufficient  to  show  no- 
tice to  the  railroad  company  that  the  steps  of 
one  of  its  railroad  coacnes  were  so  loose  that 
they  could  swing  out  and  strike  a  person  walk- 
ing by  the  side  of  the  track. 

[Ed.  Note.— For  otlier  oases,  see  Railroads, 
Dec.  Dig.  i  398.*] 

Appeal  from  Circuit  Court,  Augusta  Coun- 
ty. 

Action  by  the  administrator  of  Alt>ert  P. 
Harlow  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  Demurrer  to  plaintiff's  evi- 
dence was  sustained,  and  an  appeal  taken. 
Affirmed. 

Tlmberlake  &  Nelson  and  Chas.  &  Duncan 
Curry,  for  appellant.  Robert  L.  Parrish,  for 
appellee. 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  for  the  death  of  the 
plaintlfTs  Intestate,  caused,  as  alleged,  by 
tbe  negligence  of  the  C)hesapeake  &  Ohio 
Railway  Company.  A  demurrer  to  tbe  evi- 
dence by  the  defendant  company  was  sus- 
tained, and  judgment  rendered  in  Its  favor. 
To  that  judgment  tbla  writ  of  error  was 
awarded. 

On  the  9th  of  August,  1906,  about  10 
o'clock  at  night,  the  dead  body  of  Albert  F. 
Harlow,  19  years  of  age,  was  found  lying 
on  the  right  of  way  of  the  defendant  com- 
pany a  short  distance  beyond  Augusta 
Springs,  a  station  about  20  miles  west  of 
Staunton.  The  skull  of  deceased  was  crush- 
ed back  of  the  left  ear  and  his  neck  broken. 
A  short  distance  west  of  tbe  point  where 
tbe  body  was  lying,  a  part  of  a  set  of  passen- 
ger coach  steps  was  found.  Shortly  before 
the  body  of  the  deceased  was  discovered,  be- 
tween half  past  9  and  10  o'clock,  the  through 
passenger  train,  limited,  going  west  from 
Jersey  City  to  Cincinnati,  passed  the  point 
in  question,  running  from  86  to  40  miles  an 
hour.  It  was  a  dark  night  and  a  slight  rain 
falling.  The  theory  of  the  plaintiff  is  that 
the  deceased  was  walking  from  the  Augusta 
Springs  station,  west,  to  his  home,  which 
was  near  the  railroad,  and  that  the  steps 
of  the  car  were  loose,  and  negligently  allow- 
ed to  swing  out  from  the  side  of  the  car; 
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tbat  these  Bts:)s,  thus  swinging  out,  struck 
tbe  deceased  as  the  train  passed,  and  caused 
his  death. 

The  record  shows  that  the  relation  of  the 
deceased  to  the  defendant  was  that  of  a  bare 
licensee;  he,  together  with  others,  having 
used  the  right  of  way  at  that  point  as  a 
walkway  from  their  homes  to  the  station, 
with  the  knowledge  and  acquiescence  of  the 
company. 

It  is  properly  conceded  that  a  railroad  com- 
pany does  not  owe  the  duty  of  provision  or 
previous  preparation  for  the  protection  of 
a  bare  licensee  upon  Its  track  or  roadbed. 
Williamson  v.  Southern  Ry.  Co.,  104  Va. 
146,  61  S.  E.  196,  70  li.  R.  A.  1007,  113  Am. 
St  Rep.  1082. 

A  bare  licensee  is  only  relieved  from  the 
responsibility  of  being  a  trespasser,  and  takes 
upon  himself  all  ordinary  risks  attached  to 
the  place  and  the  business  carried  on  there. 
N.  &  W.  Ry.  Co.  v.  Wood,  »9  Va.  156,  37 
S.  E.  846. 

It  Is,  however,  contended  that  the  de- 
fendant company  had  actual  knowledge  that 
the  steps  In  question  were  broken  and  loose 
when  the  train  passed  Staunton,  Va.,  20 
miles  east  of  the  point  where  Harlow  was 
killed,  and  that  this  notice  was  sufficient  to 
put  the  defendant  on  Its  guard  to  use  ordi- 
nary care  to  protect  the  deceased,  and  not 
to  injure  him  at  a  point  where  he  might 
reasonably  be  expected  to  be  on  its  roadbed. 
In  support  of  this  contention,  the  evidence 
of  three  witnesses  is  relied  on.  The  first  is 
the  testimony  of  Samuel  Critzer,  who  says 
that  when  the  train  passed  Basic  City,  a 
station  13  miles  east  of  Staunton,  he  saw 
something  like  a  plank,  or  it  might  be  steps, 
sticking  out  about  2  feet  from  the  car.  The 
second  is  the  testimony  of  Tim  Kennedy,  who 
was  on  the  platform  at  Staonton,  and  says 
that  he  did  not  notice  that  the  steps  stuck 
out  from  the  coach,  but  that  he  saw  the 
conductor  shake  them,  and  kick  them  into 
position.  The  third  Is  the  evidence  of  John 
McCauIey,  who  says  that  he  was  on  the 
platform  at  Staunton,  and  saw  the  steps 
sticking  out  about  one  foot,  and  that  the 
-  conductor  kicked  it  back  with  his  foot,  and 
"stuck  his  hand  inside  the  step  like  he  was 
screwing  up  a  bolt  or  something  or  other." 

There  Is  nothing  in  the  testimony  of  the 
Basic  City  witness  to  bring  home  to  the 
defendant  the  slightest  knowledge  that  the 
steps  were  out  of  order.  This  was  a  dark 
night  As  already  stated,  the  train  was  a 
through  passenger  train  going  west  from 
Jersey  City  to  Cincinnati.  It  made  but  few 
steps — one  at  Charlottesville,  a  divisional 
point  40  miles  east  of  Staunton.  The  un- 
contradicted evidence  Is  that  the  train  was 
inspected  at  Charlottesville  and  everything 
reported  to  be  in  order.  The  evidence  of  the 
two  Staunton  witnesses  Is  positively  denied 
by  the  conductor  and  others,  who  testify  that 


a  number  of  persons  alighted  over  the  steps, 
in  question  that  night  at  the  Staunton  sta- 
tion. Placing  the  coach  at  the  point  where 
it  Is  put  by  these  two  witnesses,  it  Is  difficult 
to  onderstand  how  they  could  have  seen 
what  they  claim  through  a  high  lion  raiUng- 
f  rom  the  position  In  which  they  place  them- 
selves.  Acc^ting,  however,  their  evidence  a» 
true,  we  are  of  opinion  that  it  falla  to  bring 
home  to  the  defendant  company  notice  that 
the  steps  were  sufficiently  out  of  order  to 
be  a  menace  to  any  one  who  might  be  on  its- 
right  of  way.  The  result  of  the  evidence  of 
these  two  witnesses  is  that  if  the  steps  were 
out  of  order  at  Staunton,  the  trouble  was  rem- 
edied by  the  conductor  before  leaving  Staun- 
ton in  such  manner  as  to  satisfy  him  that, 
no  danger  to  any  one  was  to  be  apprehended 
therefrom.  This  was  all  that  an  ordinarily 
prudent  man  could  do,  and  therefore  no  lia- 
bility can  attach  to  the  defendant  for  the 
death  of  the  plaintiff's  intestate,  assuming 
that  be  was  killed  by  the  steps  while  walking 
on  the  railroad  right  of  way,  which  la  not 
clear  from  the  evidence. 

The  Judgment  of  the  circuit  court  sus- 
taining the  demurrer  to  the  evidence,  is  with- 
out error,  and  must  be  affirmed. 

Affirmed. 


BOWMAN   T.   LISKET. 

(Supreme  Court  of  Appeals  of  Yirgmia.     Nov, 

19,  1908.) 

1.  Afpkai.  ako  Ekbob  (§  1035*)— Habmlesa 

EBBOB— FOBM   OF  REI£EDT. 

ProceediDKS  having  been  instituted  to  en- 
force a  vendors  lien  to  secaie  purchase  money 
bonds,  a  special  receiver  was  appointed  with  pe- 
titioner as  his  surety,  and  the  land  was  sold  and 
bonds  were  executed  In  part  ]payment,  and  thp 
receiver  was  authorized  to  assign  the  bonds  for 
cash,  which  he  punxorted  to  do,  and  thereafter, 
the  receiver  being  in  default  his  surety  peti- 
tioned to  have  the  purdiaser  of  the  bonds  from 
the  receiver  account  for  the  purchase  price,  al- 
leging that  they  were  assigned  without  payment 
in  full,  the  purchaser  and  receiver  being  made 
parties,  and  the  former  was  adjudged  liable  for 
a  certain  sum  on  the  bonds.  Held,  that  the 
granting  of  the  relief  aeainst  the  purchaser,  on 
petition  in  the  vendors  lien  proceedings,  in- 
stead of  on  an  original  bill,  even  if  error,  was 
not  prejudicial  to  the  purchaser  under  t^e  cir- 
cumstances ;  he  having  had  an  opportunity  to 
meet  the  issues  as  to  his  liability  as  fully  as. 
upon  an  original  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4031 ;  Dec  Dig.  }  1035.*] 

2.  Rkceivebs  (!  217*)  —  Sai.k  —  Patmsnt  bt 

PtTBCHASEBr— EVIDKNOK. 

On  a  petition  by  a  surety  of  a  special  re- 
ceiver appointed  in  vendor's  lien  proceedings  to 
compel  an  accounting  by  the  purchaser  of  bonds 
from  such  receiver  which  he  was  authorized  by 
the  court  to  sell,  the  evidence  held  to  show 
that  the  purchaser  paid  a  part  of  the  purchase 
money  of  the  bonds  to  the  receiver  on  the  un- 
derstanding that  he  was  to  receive  it  back  ia 
payment  of  a  personal  indebtedness  of  the  re- 
ceiver. 

[EM.   Note.— For  other  cases,   see    Receivers, 
Dec.  Dig.  e  217.»] 
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3.  Reoeitebs  (i  217*)— Sals— I>iABiLiTiE8  or 

PUBCBASEB. 

In  a  suit  b7  the  surety  of  a  apecial  receiv- 
er apiMlnted  in  vendor's  lien  proceedings  and 
authorized  by  the  court  to  sell  a  purchase  mon- 
ey bond  for  cash  against  the  purchaser  of  the 
bond  to  compel  an  accounting  for  the  purchase 
price,  the  receiver  being  In  de&ult,  and  the  sure- 
ty claiming  that  the  purchaser  did  not  in  fact 
pay  cash  for  the  bond,  the  purchaser  from  the 
receiver  was  entitled  to  credit  for  checks  given 
the  receiver  and  actually  paid,  but  was  Uable 
for  a  purported  payment  thereon,  which  was 
applied  to  a  personal  debt  due  him  from  the  re- 
ceiver. 

lEA.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  i  217.«] 

4.  Receivers  (I  212*)— liiABiLrriKS  on  Bond. 

A  surety  of  a  special  receiver  a^iminted  in 
vendor's  lien  proceedings,  and  authorized  by  the 
court  to  sell  purchase-money  bonds,  became  re- 
sponsible for  a  proper  accounting  of  the  money 
received  therefor  by  such  receiver. 

[Bid.  Note.— For  other  cases,  see  B«oelTer& 
Dec.  Dig.  t  212.»] 

Appeal  from  Circuit  Court,  Rockingham 
Comity, 

Action  to  foredose  a  vendor's  lien  by  Rob- 
ert Iiiskey  against  the  Harrlsonbnrg  Mineral 
&  Development  Company,  in  which  Robert 
Liskey,  as  surety  for  a  special  receiver  ap- 
pointed therein,  intervened  and  filed  a  peti- 
tion against  Joseph  M.  Bowman  to  compel 
talm  to  account  for  certain  funds  which  were 
payable  to  the  spedal  receiver.  From  a 
judgment  fOr  Intervener,  Bowman  appealed. 
Affirmed. 

O.  B.  Roller,  Mr.  Harts,  end  Conrad  &  Con- 
rad, for  appellant.  Blpe  tc  Harris,  for  ap- 
pellee. 

CARDWELIj,  3.  The  question  In  this  case 
involves  the  liability  of  a  special  receiver  of 
the  court  and  those  dealing  with  him  for  the 
devastavit  of  funds  under  the  control  of  the 
court 

It  appears  that  In  1891  Andrew  Bazzle  sold 
a  tract  of  land  to  the  Harrisonburg  Mineral 
&  Development  Company  at  the  price  of  $10,- 
000,  receiving  in  payment  $600  cash;  the 
residue  being  evidenced  by  deferred  purchase- 
money  bonds  secured  by  a  vendor's  Hen  on 
the  land.  Default  being  made  by  the  com- 
pany, Robert  Liskey,  the  assignee  of  one  of 
the  deferred  bonds  for  $1,000  due  October  2, 
1892,  Instituted  a  suit  In  chancery  to  enforce 
the  vendor's  lien  securing  the  payment  of  the 
deferred  purchase-money  bonds  mentioned, 
and  thereafter  such  proceedings  were  had 
that  on  the  28d  day  of  October,  1894,  a  decree 
was  entered  wherein  Wlnfield  Liggett  and 
E.  S.  Conrad  were  appointed  special  commis- 
sioners to  sell  the  land. 

Granville  Eastham,  who  was  counsel  for 
Liskey  in  the  chancery  suit,  having  died,  he 
was  succeeded  by  Liggett  prior  to  the  decree 
last  mentioned,  who  on  the  5th  day  of  April, 
1895,  executed  bond  as  special  receiver  In  the 
sum  of  $8,000,  In  which  the  said  Robert  Lis- 
key became  his  surety.    Thereafter  payments 


were  made  to  Liggett  as  receiver,  and  subse- 
quently the  decree  of  sale  was  executed  and 
Andrew  Bazzle  became  the  purchaser  of  the- 
land  on  the  10th  day  of  March,  1901,  at  a 
sum  sufficient  to  cover  the  then  outstandincr 
Uena,  paying  |200  cash  to  the  receiver,  and 
executing  three  Ixmds,  each  In  the  sum  of 
11,400. 

This  sale  was  confirmed  by  decree  entered 
In  May,  1901,  and  the  case  was  referred  to- 
a  commissioner  to  settle  the  accounts  of  Llg- 
gett  as  special  receiver,  and  to  report  to- 
whom  the  funds  were  payable.  The  commis- 
sioner, acting  under  this  decree,  on  the  SOttv 
of  October,  1901,  filed  bis  report,  and  on  that 
day  a  decree  was  entered  reciting:  "Win- 
field  Liggett,  the  special  receiver  In  thl» 
cause.  Is  directed  to  assign,  without  recourse, 
the  bond  executed  by  Andrew  Bazzle  for  the- 
first  deferred  payment  for  the  sum  of  four- 
teen hundred  dollars,  with  J.  W.  Bazzle  a» 
surety,  bearing  date  March  10, 1901,  and  pay- 
able on  or  before  March  2,  1902,  with  interest 
from  date,  to  Wlnfield  Liggett  and  Ed.  S. 
Conrad,  special  commissioners,  to  any  person: 
who  will  cash  the  same  for  its  face  value  and 
interest  on  the  date  of  said  assignment,  and. 
out  of  the  money  so  realized  from  said  as- 
signment said  fecial  receiver  shall  pay  ott 
the  Hens  reported  In  classes  1  and  2  of  Com- 
missioner St^henson's  report  •  •  •  And 
It  is  further  ordered  that  said  special  receiv- 
er, Liggett,  do  assign  on  like  terms  and  con- 
ditions the  bond  executed  by  said  Andrew 
Bazzle  and  J.  W.  Bazzle  for  the  second  defer- 
red payment  on  the  land  to  any  person  who- 
win  cash  the  same  for  its  fftce  value  and 
Interest;  said  bond  bearing  date  March  10, 
1901,  and  payable,  with  interest,  on  the  2d 
day  of  March,  1903,  and  apply  the  same  tO" 
the  debts  reported  In  class  three  of  the  re- 
port" 

On  the  10th  of  April,  1903,  the  cause  wa» 
again  referred  to  a  commissioner,  with  di- 
rection to  ascertain  and  report  what  funds- 
there  were  In  the  cause,  and  how  the  same- 
should  be  disbursed;  and  Liggett  being  in 
default  as  receiver,  as  appears  by  a  subse- 
quent decree  of  May  2o,  1904,  be  was  direct- 
ed to  turn  over  to  the  general  receiver  of  the- 
circuit  court  the  Bazzle  bonds  not  assigned 
by  blm,  and  to  settle  his  accounts  as  sucb- 
special  receiver;  Liggett  at  the  same  time- 
resigning  as  receiver. 

On  August  1,  1904,  Robert  Liskey  filed  his- 
petltlon  in  the  cause,  reciting,  among  other 
things,  that  portion  of  the  decree  of  October 
30,  1901,  which  authorized  the  assignment  of 
the  Bazzle  bonds  "to  any  person  who  will 
cash  the  same  for  Its  face  value  and  Interest 
to  the  date  of  said  assignment,"  and  char- 
ging that  what  purported  to  be  an  assignment 
of  one  of  the  bonds  to  one  Jos.  M.  Bowman 
was  made  without  Bowman  having  paid  to- 
Liggett  the  amount  due  in  cash  on  the  bond 
at  the  date  of  the  assignment  and  that  the^ 
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bond  was  delivered  to  him  without  receiving 
the  amount  due  thereon  in  cash,  as  Liggett 
was  alone  authorUed  to  do  under  the  decree. 
The  petition  farther  recited  that  the  peti- 
tioner Iilskey,  was  not  fully  advised  as  to 
the  details  of  tlie  transaction  l>etween  Bow- 
man and  Liggett,  but  charged  that  Bowman 
did  not  pay  the  cash  on  the  assignment  and 
delivery  of  the  bond,  etc.  Reference  was  al- 
so made  to  the  decree  of  April  10, 1903,  which 
directed  Liggett  to  settle  his  accounts  as  re^ 
celver  before  commissioner  Bryan,  and  that 
this  account  had  not  b^^  reported;  and  the 
charge  of  the  petition  Is  that,  under  the  cir- 
cumstances of  the  transaction  and  the  facts 
connected  with  the  alleged  transfer  of  the 
bond  to  Bowman,  Bowman  is  l>ound  to  ac- 
count for  and  pay  to  such  persons  as  the 
court  may  direct  the  amount  due  on  the  bond 
at  the  date  of  the  assignment,  with  interest 
on  the  principal  siun  of  $1,400  to  date  of  pay- 
ment, to  the  end  that  the  fund  In  the  cause 
might  be  properly  received  and  applied  to 
the  parties  entitled  thereto;  it  being  further 
alleged  that  Liggett  was  insolvent,  and  that 
whatever  liability  there  was  upon  Um  would 
doubtless  have  to  be  made  good  by  the  pe- 
titioner, Llskey.  Bowman,  Liggett,  Ed.  S. 
Conrad,  and  Andrew  Baezle  were  made  par- 
ties defendant  to  the  petition,  and  the  prayer 
is  "that  all  proper  accounts  may  be  ordered 
and  taken  on  this  petition;  that  your  peti- 
tioner may  have  a  decree  requiring  the  said 
Joseph  M.  Bowman  to  account  for  and  pay 
to  such  person  as  this  court  may  direct  the 
amount  due  on  said  bond  for  |1,400,  with  in- 
terest thereon  from  its  date." 

While  Liggett  never  answered  the  peti- 
tion or  settled  his  account  as  receiver,  he 
turned  over  to  the  general  receiver,  Slpe,  the 
two  unasslgned  bonds  which  had  been  In 
his  hands,  and  therefore  the  controversy  here 
relates  only  to  the  bond  which  he  assigned 
to  Bowman. 

Liggett  died  on  the  16th  day  of  February, 
1905,  without  making  the  settlement  of  his 
accounts  required  by  the  decree  of  court 
referred  to,  but  his  personal  representative, 
J.  Frank  Blackburn,  appeared  before  Com- 
missioner Bryan,  and  the  account  of  Liggett 
was  then  settled,'  from  which  it  appears  that 
he  was  indebted  to  the  fund  as  of  the  10th 
of  June,  1905,  in  the  sum  of  $1,810.15,  of 
which  $1,484  purported  to  haye  been  receiv- 
ed on  March  10,  1902,  from  Bowman  as  the 
assignee  of  the  first  deferred  purchase-money 
bond  of  Andrew  Bazzle.  Out  of  this  balance 
due  by  Liggett,  there  was  payable  to  Reuben 
Armentrout  $781.16,  to  Robert  Llskey  $773.- 
36,  and  to  Mrs.  Miller  a  certain  named  sum. 

The  cause  coming  on  again  to  be  heard 
on  the  18th  day  of  May,  1905,  upon  Commis- 
sioner Bryan's  report  and  the  settlement  of 
the  accounts  of  Liggett  made  by  Blackburn, 
his  personal  representative,  the  report  was 
confirmed,  and  Robert  Llskey,  the  surety  of 
Liggett  on  his  bond  as  special  receiver,  was 
authorized  to  pay  ott  and  discharge  the  lia- 


bilities due  from  his  principal,  Liggett  I>e- 
ing  insolvent,  and  John  T.  Harris  was  ap- 
pointed a  special  commissioner  to  convey  the 
property  to  the  purchaser  as  soon  as  Llskey 
should  have  discharged  said  liability,  and 
Bazzle  should  have  paid  to  Mrs.  Miller  the 
amount  due  her. 

In  the  meantime,  as  already  mentioned,  and 
Willie  Liggett  was  still  living,  on  August 
1,  1904,  Llskey  had  filed  his  petition  in  the 
cause,  and,  after  Llggetf s  deatli.  Bowman 
answered  the  petition  and  averred  that  he 
paid  in  cash  the  face  value  and  interest  of  the 
said  bond  to  the  date  of  the  assignment  of  the 
same  to  him  by  Liggett  Mr.  Conrad  also 
filed  his  answer  in  the  caus^  in  which  he 
disclaimed  any  knowledge  of  the  transac- 
tions and  denied  any  liability  on  account 
thereof,  which  seems  clearly  from  the  rec- 
ord to  be  the  fact  as  to  Mr.  Oonrad. 

In  September,  1905,  a  decree  was  entered 
reciting  that  Llskey  had  discharged  the  lia- 
bilities resting  upon  him  as  surety  of  Lig- 
gett, and  that  Bazzle  had  paid  ott  and  dis- 
chafged  the  debt  to  Mrs.  Miller,  thai  Har- 
ris had  conveyed  the  property  in  accordance 
with  the  decree  of  May,  1905,  and  directing 
that  Llsk^  be  subrogated  to  all  the  rights 
of  the  general  receiver  In  the  case  by  reason 
of  his  having  discharged  for  Liggett  the  re- 
covery against  him  in  the  name  of  Slpe,  re- 
ceiver, and  the  cause  was  retired  from  the 
docket,  but  was  at  the  same  term  of  the 
court  reinstated,  for  reasons  satisfactory  to 
the  court;  and  thereafter,  at  the  November 
term,  1905,  the  cause  was  again  referred  to 
a  commissioner,  with  directions  to  asi^er- 
tain  whether  Liggett,  late  receiver,  had  re- 
ceived cash  for  the  face  value  and  interest 
of  the  l>ond  of  $1,400  at  the  time  the  same 
was  assigned  by  him  to  Bowman. 

Before  Commissioner  Hamsberger,  to 
whom  the  cause  was  referred,  the  depositions 
of  Andrew  Bazzle  and  Joseph  M.  Bowman 
were  taken,  and  Commissioner  Harnsberger 
then  filed  his  report  in  the  cause,  in  which 
he  exonerated  Bowman  tiom  any  liability 
on  account  of  his  dealings  with  Liggett,  re- 
ceiver, as  charged  in  the  petition  of  Liskey. 
To  this  report  Llskey  excepted,  on  the  ground 
that  the  evidence  did  not  sustain  the  findings 
of  the  commissioner;  and,  the  cause  coming 
on  to  be  heard  again  on  the  22d  day  of  April, 
1907,  the  court  sustained  the  exceptions  of 
Llskey,  to  the  extent  of  adjudging  that  Bow- 
man was  liable  in  the  sum  of  $397.90,  with 
interest  thereon  from  the  2d  day  of  Feb- 
ruary, 1902,  and  directed  a  recovery  in  favor 
of  Llskey  for  that  amount.  A  decree  to 
that  effect  was  accordingly  entered,  and  from 
that  decree  the  case  is  before  us  on  appeal. 

The  first,  second,  third,  and  fifth  assign- 
ments of  error  relate  to  the  pleadings  and 
decrees  of  the  circuit  court  by  which  the  de- 
fault of  Liggett  as  the  late  special  receiver  of 
the  court  was  put  in  issue  in  this  cause,  the 
amount  of  his  default  ascertained,  and  the 
recovery  authorized  in  favor  of  appellee;  the 
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«omplatnt  of  appellant  being  that  the  pro- 
ceedings were  irregular,  and  that  the  relief 
decreed  could  only  be  granted  upon  original 
bill. 

With  respect  to  these  aaslgnroents  of  er- 
ror we  consider  it  only  necessary  to  say, 
first,  that  the  personal  represeutatlTe  ot 
Liggett  voluntarily  appeared  before  the  com- 
missioner of  the  court  and  rendered  an  ac- 
count of  the  transactions  of  Liggett  as  the 
late  special  receiver  of  the  court  in  this 
cause,  and  he  is  not  complaining  of  the  re- 
port of  the  commissioner  as  to  the  amount 
of  Liggetf 8  default  Inquired  into,  or  of  the 
decree  of  the  court  establishing  the  amount 
of  his  liability;  second,  it  Is  not  made  to 
appear  in  any  way  that  the  appellant  was  at 
all  prejudiced  by  these  proceedings  and  de- 
crees. True,  the  relief  thus  afforded  appellee, 
Liskey,  as  surety  for  Liggett,  who  It  is  ad- 
mitted was  in  default,  might  have  been  ob- 
tained upon  an  original  bill,  but  we  are  un- 
able to  see  that  the  granting  of  the  relief  ou 
the  petition  of  appellee,  Liskey,  in  this  pend- 
ing cause.  Instead  of  upon  an  original  bill, 
was  reversible  error,  if  Indeed  error  at  all, 
since  appellant  does  not  point  out  how  he 
was  thereby  prejudiced.  The  issue  between 
him 'and  appellee,  as  the  surety  for  Liggett, 
was  as  sharply  drawn  on  the  petition  filed 
by  the  latter  in  this  cause  as  It  would  have 
been  upon  an  original  bill,  and  every  op- 
portunity afforded  appellant  to  meet  the  is- 
sue that  could  have  been  afforded  him  upon 
an  original  bill  filed  against  him  touching 
the  same  matter. 

The  questions  presented  were:  (1)  Did 
Liggett,  when  he  assigned  the  bond  in  ques- 
tion, under  the  decree  of  October  30,  1001, 
to  Jos.  M.  Bowman  (appellant),  receive  cash 
for  the  entire  amount  of  said  bond?  (2)  -If 
not,  what  amount  of  said  bond  was  not  paid 
In  cash?  (3)  Is  appellant  liable  for  the 
amount  of  the  bond  not  paid  in  cash? 

It  will  be  observed  that  the  decree  which 
authorized  Liggett  to  assign  the  bond  pro- 
vided only  for  an  assignment  thereof  "to  any 
person  who  will  cash  the  same  for  its  face 
value  and  the  Interest  to  the  date  of  said 
assignment";  and  the  Indorsement  (without 
date)  found  on  the  bond  when  the  obligor 
therein,  Andrew  Bazzle,  paid  the  same  in 
full  to  appellant,  to  as  follows:  "For  value 
received,  in  pursuance  of  a  decree  rendered 
by  the  Cir.  Ct  of  Rockingham  county,  I  as- 
sign this  bond  to  Joseph  M.  Bowman,  with- 
out recourse.  Winfield  Liggett,  Special  Be- 
celver  in  Robert  Liskey  v.  Harrisonburg  Min- 
eral &  Development  Ctompany." 

In  answer  to  the  charge  made  in  the  peti- 
tion of  appellee,  that  appellant  did  not  pay 
Liggett  the  face  value  of  the  bond  in  cash, 
he  says  that  he  did  take  up  the  bond  "for 
cash"  for  its  face  value  and  Interest  to  the 
date  of  the  assignment,  and  the  bond  was  as- 
signed to  him  "by  Ed.  S.  Conrad  &  Winfield 
Liggett,  commissioners,  without  recourse"; 
but  Ed.  Sb  C!onrad's  name  to  not  affixed  to 
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the  assignment  on  the  bond,  and  the  record 
plainly  shows  that  he  had  nothing  whatever 
to  do  with  the  transaction.  He  does  say  in 
his  answer  to  appellee's  petition  that  be  was 
informed  by  both  Liggett  and  appellant  that 
the  latter  had  paid  the  former  the  full 
amount  of  the  principal  and  interest  of  the 
bond;  yet  he  does  not  undertake  to  say,  as 
doubtless  be  could  not,  that  Liggett  receiv- 
ed in  cash  the  entire  amount  of  the  bond,  or 
that  Liggett  and  appellant  in  their  state- 
ments to  him  intended  to  be  so  understood. 

Now,  conceding  the  competency  of  appel- 
lant as  a  witness  in  his  own  behalf,  what 
to  his  position?  He  states:  That  Liggett 
came  to  his  place  about  the  lOtb  of  Feb- 
ruary, 1002,  and  said  "he  had  to  have  some 
money  to  pay  his  dues  on  hto  life  insur- 
ance. That  they  were  due  and  he  had  to 
have  the  money  that  day."  That  he  (ap- 
pellant) had  about  $400  4n  his  pocket — that 
he  expected  to  go  to  the  mountains  in  a 
few  days  to  purchase  horses,  and  Liggett 
knew  It,  but  instoted  on  having  the  94(X>,  and 
he  got  It  "on  the  ground  that  it  was  to  bo 
applied  on  the  note  when  I  came  up  to  Har- 
risonburg In  a  few  days.  I  let  him  have 
$400  in  money,  cash,  out  of  my  pocket  Q. 
How  much  money  was  to  be  paid  on  the  as- 
signment of  tlito  bond?  A.  Well,  I  was  to 
pay  him  all  of  the  interest  that  had  accrued 
on  It  He  said  he  did  not  just  know  how 
much  Interest  had  accrued  on  it  at  that  time. 
He  couldn't  tell  until  he  got  up  town  and 
saw  the  bond."  Appellant  then  produced 
two  checks  to  Liggett  both  dated  February 
17,  1002,  one  for  $200  and  the  other  for  $881, 
and  stated  as  the  reason  for  giving  two 
checks  that  he  did  not  have  as  much  as  the 
amount  of  both  checks  In  bank,  and  therefore 
told  Liggett  to  hold  up  one  of  them  until  he 
(appellant)  "sold  some  cattle  or  some  stuff, 
and  he  agreed  to  hold  that  check  a  few  days, 
which  was  dated  ahead."  On  cross-examina- 
tion, appellant  repeated  that  Liggett  told 
him  that  he  (Liggett)  had  some  insurance  to 
pay,  and  claims  that  when  Liggett  figured 
up  the  interest,  it  was  found  that  the  two 
checks  and  the  $400  in  cash  amounted  to 
more  than  what  was  due  on  the  bond,  and 
Liggett  gave  him  back  about  $20. 

Unfortunately  for  appellant  it  clearly  ap- 
pears from  his  own  admissions,  not  only  that 
Liggett  wanted  the  $400  to  pay  his  life  in- 
surance dues,  but  that  he  was  indebted  to 
him,  and  that  he  at  least  expected  Liggett  to 
pay  him  this  Indebtedness  out  of  the  money 
he  (appellant)  was  to  pay  for  the  bond,  and 
dealt  with  Liggett  with  that  end  in  view, 
and  paid  no  attention  whatever  to  the  au- 
thority to  Liggett  conferred  by  the  decree  un- 
der which  he  could  alone  act  He  admits 
that  Liggett  was  to  take  up  some  paper  beld 
by  appellant  "Q.  You  did  not  give  up  to 
him  any  of  hto  paper — any  bonds  or  notes 
which  you  held  against  him?  A.  No;  he 
promised  to  do  that,  but  he  said  he  would 
have  to  have  all  the  money  to  make  his 
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settlement,  he  said,  and  then  he  would  get 
about  $400.  I  had  taken  up  a  note  that 
Orawford  was  pressing  him  on  for  Mrs. 
Basore,  and  he  said  he  would  take  It  up,  but 
he  didn't  do  that" 

These  statements  of  appellant  amount  to 
no  less  than  an  admission  that  when  he  paid 
to  Liggett,  the  receiver,  $400  on  account  of 
the  face  value  and  interest  due  on  the  bond 
which  was  to  be  assigned  to  him,  if  In  fact 
he  made  that  payment,  the  receiver  was  to 
receive  the  money  in  one  hand,  and  pay  it, 
or  part  thereof,  at  least,  with  his  other  hand 
back  to  appellant  in  dlscJiarge  or  on  account 
of  the  personal  and  private  indebtedness  of 
Liggett  to  him.  The  probative  force  of  this 
evidence  is  not  overcome  by  the  tact  that 
appellant  retained  in  his  possession  the  evi- 
dence of  Liggett's  indebtedness  to  him. 

If  any  doubt  existed  that  by  his  own  show- 
ing  appellant  dealt  with  Liggett,  the  receiver, 
improperly  as  to  the  amount  due  on  the  bond 
assigned  to  him  beyond  the  amount  of  the 
two  checks  produced,  it  is  removed  by  the 
testimony  of  Andrew  Bazzle,  a  totally  disin- 
terested witness,  examined  on  behalf  of  ap- 
pellee. He  says  that,  before  appellant  took 
the  assignment  of  the  bond  from  Liggett,  he 
came  to  see  witness  about  the  bond,  probably 
two  or  three  weeks  or  more  before  he  bought 
it,  and  asked  if  the  bond  was  all  right ;  and 
"I  told  him  it  was.  That  I  thought  I  could 
pay  It.    I  would  pay  it  as  soon  as  possible." 

"Q.  Did  he  make  any  statement  to  you 
then  as  to  why  he  wanted  to  buy  the  bond? 
A.  Well,  1  don't  know  whether  It  was  then 
or  when  it  was.  It  was  probably,  I  think, 
before  he  did  buy  it,  though  I  am  not  certain 
whether  It  was  before  he  purchased  it  or 
after,  he  said  to  me  Mr.  Liggett  owed  him  a 
little — a  couple  of  hundred  dollars — is  my 
recollection  of  what  he  said,  which  be  could 
get  by  taking  up  the  bond.    •    •    ••" 

The  witness  further  states  that  subse- 
quently, and  after  be  bad  made  the  last 
payment  to  appellant  on  the  bond,  appellant 
told  him  "that  it  was  more  than  that" 
While  the  witness  was  unable  to  recall  that 
appellant  told  him  the  amount  he  did  re- 
call the  talks  he  had  with  appellant,  and  his 
statement  is:  "He  [appellant]  said  it  was 
more  than  $200,  more  than  he  has  first  said. 
I  do  not  remember  that  he  said  how  much 
exactly  It  was." 

"Q.  What  was  more  than  $200?  A.  That 
Mr.  Liggett  owed  him ;  that  be  got  off  some- 
thing over  that  amount.  I  don't  know  that 
there  was  any  amount  fixed. 

"Q.  What  did  he  say  he  had  gotten  it  off 
of?  A.  Well,  he  said  Win  [Mr.  Uggettl 
owed  him,  and  be  had  taken  it  off  the  bond. 

"Q.  What  bond?  A.  This  bond  he  pur- 
chased. 

"Q.  Which  bond  that  he  purchased?  A. 
For  this  bond  I  mean  that  be  was  taking 
from  Win  Liggett 


"Q.  Do  you  mean  the  bond  of  $1,400  refer- 
red to  by  you?   A.  Xes,  sir." 

The  decree  complained  of  allows  appel- 
lant credit  for  the  amount  of  the  two  checks 
given  to  Liggett  and  afterwards  paid  to  him. 
as  representing  the  true  amount  that  actual- 
ly went  Into  his  liands  as  the  receiver  of 
the  court  on  the  purchase  of  the  bond  in 
question  by  appellant,  authorizing  a  recovery 
against  him  for  only  the  amount  of  the  dif- 
ference between  the  aggregate  of  tbe  two 
checks  and  the  amount  due  on  tbe  bond  at 
the  date  of  its  assignment  to  appellant ;  and 
this  ruling  is  not  only  justified  by  the  evi- 
dence, but  is  in  accordance  with  the  only 
safe  rule  that  can  rightly  be  applied  to  such 
a  case.  Any  other  rule  would  encoorage,  if 
not  authorize,  fiduciaries  generally,  as  well 
as  officers  of  the  courts,  to  make  any  dis- 
position of  trust  funds  they  please,  leaving 
their  sureties  to  bear  the  loss  without  any 
relief  whatever. 

We  think  it  needless  to  protract  this  opin- 
ion by  a  discussion  of  the  cross-error  as- 
signed by  appellee,  to  the  effect  that  the 
court  erred  in  not  decreeing  against  appel- 
lant for  the  full  amount  due  on  the  bond  in 
question  with  Interest  The  right  and  Jus- 
tice of  the  case,  as  we  view  it,  has  been 
reached  by  the  adjudication  of  the  circuit 
court,  the  Judgment  of  which  is,  under  the 
well-established  rule  in  this  court  entitled  to 
great  weight  To  the  extent  that  appellant 
proved  that  be  had  paid  to  Liggett  In  cash 
for  the  bond,  Liggett  then  became  respon- 
sible for  the  money,  and  his  surety  became 
responsible  that  he  would  account  for  and 
pay  it  out  as  the  .court  might  direct  It  is 
not  a  case  where  a  profit  is  made  by  a  pur- 
chaser of  fiduciary  assets  sold  at  a  "ruinous 
discount"  or  where  the  purchase  price  was 
wholly  paid  in  the  obligations  of  the  fidu- 
ciary, as  in  some  of  the  cases  cited  for  ap- 
pellee, but  a  case  where  the  authority  to 
sell  the  bond  was  clear  and  explicit  but  only 
a  part  of  tbe  purchase  money  therefor  was 
misapplied  with  the  knowledge  of  the  pur- 
chaser of  the  bond. 

The  decree  appealed  from  is  affirmed. 

Affirmed. 


AULTMAN  &  TAYLOR  MACHINERY  CO. 
V.  GAY. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
19,  1908.) 

1.  Sales  (f  lei*)— Pebfomcanob— Dblxvebt. 
F.,  acting  as  agent  for  defendant  sold  an 
engine  to  the  T.  Company  at  H.,  and  the  en- 
gine was  consigned  by  defendant  to  itself,  care 
of  F.  at  H.,  pursuant  to  an  order  contain<>d  in 
a  printed  form  famished  by  defendant  to  be 
signed  by  tbe  purchaser.  On  arrival,  the  engine 
was  put  togetner  on  the  car  bv  F.,  assisted  by 
another  person  employed  by  him.  The  printed 
order  specified  no  particular  place  for  delivery, 
but  stipulated  that  the  engine  was  shipped  as 
the  property  of  defendant    Held,  that  the  act 
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of  F.  and  his  assiBtant  in  setting  ap  the  engine 
and  in  removing  it  from  the  car,  and  testing  it, 
did  not  constitute  a  delivery  to  the  T.  Com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  i  161.*] 

2.  PBINCIPAI,  A.HD  AOENT  (§  150*)— Injdbt  10 

Third  Person — Scope  of  Authobitt. 

Where  F.,  acting  as  the  seller's  agent,  sold 
an  engine  to  the  T.  Company,  and  the  engine 
was  consigned  by  the  seller  to  itself,  in  care  of 
F.,  his  act  in  securing  an  assistant,  setting  np 
the  engine,  running  it  from  the  car  and  testing 
it  was  within  the  scope  of  liis  authority,  so 
that  the  seller  waa  liable  for  damages  from  fire 
resulting  from  the  negligent  operation  of  the  en- 
gine during  the  test. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
.^nt.  Cent  Dig.   H  600-608;    Dec.   Dig.    S 

3.  Appsal  and  Bbxob  (i  1151*)— DispoBinoiv 
OF  Causb— Modification— Amount. 

In  an  action  for  damages  to  a  house  which 
plaintiff  owned  in  common  with  others,  the 
court  instructed  the  jury  to  assess  plaintiff's 
damages  at  a  certain  fractional  part  of  the  val- 
ue of  the  property,  which  part,  it  was  admitted 
on  appeal,  was  slightly  too  large.  The  jury 
placed  a  valuation  on  the  house.  Held,  that 
the  court  on  appeal  would  modify  the  Judgment 
by  giving  plaintiff  the  true  fractional  portion  of 
such  valuation  to  which  he  was  entitled. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4501 ;    Dec.  Dig.  {  1151.*] 

4.  WoBDB  AND  Phbases— "Knocked  Down." 

The  term  "knocked  down,"  used  to  describe 
the  condition  of  a  traction  engine  on  arrival  at 
its  destination,  means  that  its  several  parts  had 
to  be  put  together  in  order  to  its  opeistion. 

Appeal  from  Clrcatt  Court,  Rockingliam 
County. 

Action  by  MarcelluB  C.  Gay  against  tlie 
Aultman  tc  Taylor  Jlacblnery  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. ■  Modified  and  affirmed. 

Conrad  ft  Conrad,  for  appellant  E.  B. 
Crawford  and  D.  O.  Dechert  for  appellee. 

HARRISON,  J.  This  action  was  brought 
by  Marcellna  C.  Gay  to  recover  of  the  de- 
fendant macblnery  company  damages  for  the 
loss  of  tals  bouse  by  fire,  alleged  to  have  been 
caused  by  Its  negligent  operation  of  a  trac- 
tion engine.  Tbere  was  a  verdict  and  Judg- 
ment thereon  in  favor  of  the  plaintiff  for 
$1,096,  whlcb  the  defendant  company  aeeks 
to  have  reviewed  and  set  aside  by  this  court. 

The  record,  considered  (as  It  must  be  here) 
as  upon  a  demurrer  to  the  evidence,  shows 
that  the  traction  engine  In  question  arrived 
at  Harrisonburg,  Va.,  in  a  "knocked  down" 
condition ;  that  is,  its  several  parts  had  to 
be  put  together  In  order  to  its  operation. 
The  engine  was  consigned  by  the  defendant 
company  to  itself.  In  care  of  R.  L.  Floyd,  at 
Harrisonburg,  and  was  intended  for  the  Val- 
ley Turnpike  Company,  which  had  negotiated 
for  Its  purchase  with  said  R.  L.  Floyd,  act- 
ing on  behalf  of  the  defendant.  The  ship- 
ment was  made  to  the  defendant  company  In 
pursuance  of  an  order  contained  in  one  of 
the  printed  forms  furnished  by  the  defendant 


to  be  signed  by  the  purchaser  of  its  ma- 
chinery, which  in  this  Instance  was  signed 
by  a  committee  of  the  Valley  Turnpike  Com- 
pany. When  the  engine  arrived  at  Harrison- 
burg, It  was  put  together  on  the  flat  car  on 
which  it  was  carried  by  R.  K  Floyd,  who, 
acting  on  behalf  of  the  defendant  had  nego- 
tiated Its  sale  to  the  turnpike  company.  lu 
the  performance  of  this  work  of  reconstruc- 
tion, Floyd  was  assisted  by  one  Elmer  Ev- 
ans. Immediately  after  It  was  put  together, 
the  engine,  though  Intended  for  the  use  of 
coal,  was  fired  with  wood,  and,  without  a 
spark  arrester,  was  propelled  rapidly  three 
times  up  and  down  a  steep  bill,  passing  the 
plaintiff's  house  each  time  and  throwing 
sparks  toward  the  house.  In  which  direction 
the  wind  was  blowing.  About  the  time  the 
last  trip  was  made  up  the  hill  the  house  was 
found  to  be  on  fire,  and  was  rapidly  con- 
sumed. 

The  theory  sought  to  be  maintained  by  the 
defendant  Is  that  the  fire  started  from  a  flue 
on  the  inside  of  the  "L"  of  the  house.  It 
is  useless  to  review  the  evidence  on  this  sub- 
ject Its  careful  consideration  shows  that 
the  Jury  were  abundantly  Justified  In  their 
conclusion  that  the  fire  was  caused  by  t^arks 
emitted  from  the  engine  In  consequence  of  Its 
negligent  operation. 

It  Is  contended  on  behalf  of  the  defendant 
that  at  the  time  of  the  fire  the  engine  was 
not  Its  property.  It  is  insisted,  as  the  basis 
of  this  proposition,  that  delivery  of  the  en- 
gine to  the  turnpike  company  was  complete 
at  the  moment  of  Its  removal  from  the  flat 
ear. 

The  printed  order  for  the  engine,  which 
was  signed  by  the  committee  of  the  turnpike 
company,  furnishes  no  warrant  for  this  con- 
clusion. There  is  no  stipulation  therein  that 
the  engine  was  to  be  delivered  at  the  rail- 
road station,  or  any  other  specified  place. 
The  mere  arrival  of  the  engine  did  not,  un- 
der this  contract,  constitute  delivery.  The 
engine  arrived  at  Harrisonburg,  under  the 
express  terms  of  the  shipment  as  the  prop- 
erty of  the  defendant,  in  care  of  Its  agent, 
R.  L.  Floyd.  Prior  to  the  fire  nothing  was 
said  or  done  evidencing  a  relinquishment  of 
dominion  over  the  engine  by  the  defendant, 
or  an  assumptiop  of  dominion  by  the  turnpike 
company.  The  only  notice  the  turnpike  com- 
pany had  that  the  engine  had  arrived  was 
a  iKtstal  card  from  Floyd,  the  day  before  the 
flre,  saying:  "The  engine  has  arrived  here, 
and  I  unload  It  to-morrow.  Would  like  for 
yon  to  be  on  hand  to  see  the  work  well  done." 
The  member  of  the  purchasing  committee  td 
whom  the  postal  was  addressed  was  not 
present  when  the  engine  was  unloaded.  The 
only  person  connected  with  the  turnpike  com- 
pany who  was  present  was  C.  H.  Hetzel,  the 
superintendent,  who  says  that  he  did  not  as- 
sume charge  of  the  engine  prior  to  the  flre. 
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that  he  had  nothing  to  do  with  it  in  any 
capacity,  and  that  at  no  time  did  any  rep- 
resentative of  the  defendant  company  Inform 
him  that  the  engine  was  In  his  charge  or 
under  his  control.  The  order  constituting 
the  contract  of  purchase,  which  was  pre- 
pared by  the  defendant,  taken  as  a  whole, 
precludes  the  idea  that  the  arrival  of  the  en- 
gine at  Harrisonburg  was  to  be  regarded  as 
Its  delivery  to  the  purchaser.  The  turn- 
pike company  was  under  no  obligation  to 
receive  the  engine  nntil  it  was  constructed 
and  in  good  working  order.  The  Inference  Is 
irresistible  that,  after  Floyd  and  his  as- 
sistant had  put  the  engine  together,  It  was 
run  by  them  up  and  down  the  hill  mention- 
ed for  the  purpose  of  testing  it,  and  deter- 
mining whether  It  was  In  proper  condition  to 
be  delivered  to  the  company. 

It  is  further  contended  on  behalf  of  the 
defendant  that,  even  though  the  engine  was 
Its  property  when  the  fire  occurred,  its  op- 
eration up  and  down  the  hill  was  not  by  an 
agent  of  said  company  acting  within  the 
scope  of  his  authority. 

Tills  view  cannot  be  sustained.  Floyd,  who 
was  acting  for  the  defendant  company,  had 
negotiated  the  sale  of  the  engine.  The  de- 
fendant, a  corporation,  bad  of  necessity  to 
act  through  an  agent  In  setting  up  the  en- 
gine and  delivering  it  to  the  purchaser;  and 
Floyd  had  manifestly  been  designated  by  the 
company  for  those  purposes.  The  engine 
was  shipped  to  the  defendant  company  in 
his  care,  and  he  had,  therefore,  entire  control 
over  its  disposition.  In  the  discharge  of  the 
duties  thus  imposed  upon  him  he  was  neces- 
sarily authorized  to  employ  such  ministerial 
servants  as  he  might  require  to  enable  him 
to  perform  the  duties  growing  oat  of  his  re- 
lation to  the  engine  and  the  defendant 
There  is  nothing  to  suggest  that,  in  employ- 
ing the  assistance  of  Evans,  he  exceeded  his 
authority.  He  personally  took  charge  of  the 
work  of  setting  up  and  unloading  the  en- 
gine, and  directing  Its  operation  after  it  was 
removed  from  the  car.  The  Jury  were  well 
Justified  in  finding  that  Floyd  and  Evans 
were  agents  of  the  defendant  in  the  operation 
of  the  engine  at  the  time  of  the  fire. 

A  number  of  exceptions  were  taken  to  the 
action  of  the  circuit  court  in  the  matter  of 
giving  and  refusing  instructions.  A  careful 
examination  of  these  objections  shows  that 
the  defendant  has  suffered  no  prejudice  from 
this  cause,  except  In  one  minor  particular, 
which  Is  readily  corrected;  otherwise,  the 
case  was  fairly  submitted  to  the  Jury,  and 
upon  the  issues  presented  to  them  their  ver- 
dict cannot  be  disturbed. 

The  record  shows  that  the  plaintiff  owned 
the  house,  which  was  burned,  in  common 
with  others.  Instruction  No.  3,  given  by  the 
court,  tells  the  Jury  that,  should  they  find 
for  the  plaintiff,  they  must  assess  his  dam- 
ages at  »»/i4o  of  the  value  of  the  property 


at  the  time  of  the  fire.  It  Is  admitted  that 
this  fraction  is  slightly  too  large.  It  should 
have  been  ••V4»o.  Instead  of  »»/i4»'  A 
simple  calculation  shows  that  the  Jury  val- 
ued the  house  at  $1,550.  Upon  this  basis,  the 
plaintifC's  interest  in  the  house  was  ¥1,(H7, 
Instead  of  $1,096,  or  $49  less  than  tbe  ver- 
dict of  the  jury. 

The  Judgment  complained  of  most,  tbere- 
fore,  be  reduced  to  the  extent  of  $49,  mak- 
ing the  true  amount  thereof  $1,047,  and,  as 
thus  modified  and  corrected,  it  moat  be  af- 
firmed. 

Affirmed. 


WRIGHT  et  al.  v.  JOHNSON  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.     Nor. 

1.  Pabtitioh  (J  95*)— Deobeb— Operation  ar d 
Effect. 

Acts  1885-86,  p.  526,  c.  466  (Code  1SS7. 
{  2565  [Code  1904,  p.  1313]),  providine  that  a 
decree  of  partition  ex  propno  Tieore  shall  vest 
title  in  the  several  co-owners  without  execution 
of  conveyances,  and  that  the  act  shall  lie  held 
restrospective,  can  operate  retroepectively  only 
where  the  decree  allotted  the  lands  to  the  right- 
fal  owner,  and  cannot  apply  to  vest  in  a  hoa- 
band  title  to  lands  allotted  to  him  by  partition, 
bat  which  belonged  to  his  wife  as  beir. 

[Ed.   Note.— For  other   cases,   see   Partition, 
Dec.  Dig.  i  95.*] 

2.  Statutes  (§  268*)— Constbuctioh— Retbo- 

ACTIVX    OfEBATION. 

A  curative  act  can  operate  only  on  some- 
thing which  the  Legislature  might  validly  have 
enacted  in  the  first  instance. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  §g  360,  361 ;   Dec.  Dig.  i  268.*] 

8.  Judgment  (J  495*)— Goixatesai.  Attack— 

Prbsumptions. 

In  ejectment  involving  a  decree  in  partition, 
it  wonld  be  presumed  that  the  county  court  in 
which  tbe  iiroceedings  were  had,  being  a  court  of 
general  jurisdiction,  had  Jurisdiction  tx>th  of  the 
subject-matter  and  the  parties,  as  against  the 
objection  tliat  it  did  not  aitpear  that  the  wife  of 
an  allottee  was  a  party. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  g{  933,  934;   Dec  Dig.  |  495.*] 

4.  Ejectment  (§  71*)— Pleading — WrrHDBAW- 

AL— DlSCLAIHEB. 

In  ejectment  it  was  not  error  to  permit  one 
of  the  defendants  to  withdraw  a  plea  of  not 
guilty  inadvertently  filed  by  counsel  of  the  oth- 
er defendants,  and  to  permit  him  to  file  a  dis- 
claimer. 

[Ed.  Note.— For  other  cases,  see  Eljectment, 
Cent  Dig.  S  194;   Dec  Dig.  i  71.*] 

6.   ElJECTMENT    ({    71*)— Pl.BADIItO— DlSCLAIK- 
BB. 

Defendant  in  ejectment,  who  was  tbe  gran- 
tor to  the  other  defendants,  with  covenants  of 
general  warranty,  was  entitled  to  file  a  dis- 
claimer, and  escape  costs  If  he  was  without  in- 
terest in  the  land. 

[E}d.   Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  8  71.*] 

6.  Witnesses  (J  112*)— Compeibnct- Inteb- 

Under  Code  1887,  i  3845  (Code  1904, 
p.  1766),  making  witnesses  competent  notwith- 
standing interest  the  grantor  of  defendants  in 
ejectment,  though  havmg  conveyed  with  cove- 
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nanti  of  general  warrknty,  wai  a  competent  wit- 
ness  for  nis  grantees. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  H  434-436;    Dec.  Dig.  i  112.»] 
7.  EjBcmBNT  (J  142*)— IMPBOVEMENTB— Good 

Faith. 

Under  Code  1904,  {  2760,  permitting  any 
defendant  against  -whom  a  Judgment  for  land  lias 
been  rendered  to  recover  for  permanent  improve- 
ments made  thereon,  the  improvement  must  hare 
been  in  good  faith ;  and,  where  the  person  mak- 
ing  them  Icnew  that  tlie  land  I^elonged  to  his 
-wife,  and  that  he  held  only  a  life  estate,  he  could 
not  recover. 

[EU.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  i  500;   Dec  Dig.  i  142.*] 

&  EjECnCERT  (I  141*)— IKPBOVKUKRTB— GHAB- 
ACTJEB  —  PEBUAItlKOT  —  "FXBKARENT  111- 
PBOVEMENT." 

Crops  of  wheat  and  potatoes  were  of  no 
permanent  valne  to  land,  and  fertilizers  used 
with  the  wheat  crop,  being  for  the  special  bene- 
fit of  that  crop,  was  not  a  permanent  improve- 
ment within  Code  190i,  i  ^60,  permitting  re- 
covery for  permanent  improvements. 

[EJd.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  I  141.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6^  p.  5312.] 

Error  to  Circuit  Court,  Rockingham 
County. 

Ejectment  by  C.  H.  Johnson  and  others 
against  Lydia  A.  Wright  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   AfDrmed. 

John  E.  Roller  and  Slpe  ft  Harris,  for 
plaintiffs  In  error.  Jas.  B.  Stephenson  and 
D.  O.  Decbert,  for  defendants  In  error. 

BUCHANAN.  J.  This  is  an  action  of 
ejectment,  brought  In  the  circuit  court  for 
Rockingham  county  against  the  plaintiffs  In 
error  and  others,  to  recover  a  tract  of  land 
containing  158  acres,  in  which  there  was  a 
verdict  and  judgment  In  favor  of  the  defend- 
ants In  error. 

A  suit  was  Instituted  In  the  county  court 
of  that  county  In  or  prior  to  the  year  1865 
for  the  partition  of  the  lands  of  Catherine 
Haynes,  deceased.  The  commissioners  ap- 
pointed to  make  the  partition  among  ber 
heirs  at  law  reported  that  they  had  ascer- 
tained that  she  had  seven  legal  heirs;  that 
they  had  laid  off  and  assigned  the  lands  in 
the  maimer  set  out  in  their  report. 

The  land  in  controversy  in  this  case  was 
assigned  in  the  following  language,  viz.: 
"We  assign  to  William  Haynes  lot  No.  5" — 
describing  it.  Their  report  of  partition  was 
confirmed  by  the  court  at  Its  January  term, 
1866,  and  ordered  to  be  recorded,  which  was 
done.  All  the  papers  in  the  partition  suit 
seem  to  have  been  lost  or  destroyed,  except 
the  report  of  the  commissioners  and  the  de- 
cree confirming  It.  No  deeds  of  conveyance 
were  executed  by  any  of  the  parties,  nor 
were  any  required  by  the  decree  of  the  court. 

It  appears,  further,  that  William  Haynes 
was  the  husband  of  Mary  Ann  Haynes,  a 
daughter  of  Catherine  Haynes,  deceased,  and 


one  of  ber  legal  heirs.  Mary  Ann  died  in  the 
year  1900,  without  baving  had  issue.  In  the 
year  1906  William  Haynes  executed  a  deed 
which  conveyed,  if  be  had  legal  title  to  it, 
the  land  in  controversy  to  the  plaintiffs  in 
error,  and  In  the  year  1907  this  action  was 
Instituted  against  tbem  and  others  by  the 
belrs  at  law  of  Mary  Ann  Haynes. 

The  principal  question  Involved  in  the  case 
Is  whether  or  not  the  effect  of  the  partition 
suit,  aided  by  section  2565  of  the  Code,  was 
to  divest  Mary  Ann  Haynes  of  the  title  to 
the  lands  inherited  from  her  mother,  and 
Invest  her  husband  with  the  legal  title  there- 
to. If  that  was  the  effect,  then  the  de- 
fendants In  error  were  not  entitled  to  recover 
In  this  action. 

It  la  conceded,  as  we  understand  the  argu- 
ment of  the  counsel  for  the  plaintiffs  In  er- 
ror (and.  If  It  were  not,  it  Is  dear,  we 
think),  that  If  the  law  had  remained  as  It 
was  when  Boiling  v.  Teel,  76  Va.  487,  was 
decided,  that  the  assignment  of  the  wife's 
lands  to  the  husband  In  the  partition  suit 
would  not  have  operated  to  deprive  her  of 
her  Inheritance,  and  to  Invest  her  husband 
with  the  legal  title  thereto.  See,  also,  Yan- 
cey V.  Bedford,  86  Va.  638,  10  S.  B.  972; 
Dooley  v.  Baynes,  86  Va.  644,  10  S.  R  974; 
Sbarltz  v.  Moyers,  99  Va.  619,  39  S.  E.  166. 

The  object  of  the  act  of  March  6,  1886 
(Acts  1885-86,  p.  526,  c.  46Q,  which  In  sub- 
stance was  carried  Into  tbe  Code  of  1887 
as  section  2565  (Code  1904,  p.  1313),  was  to 
do  away  with  the  necessity  for  conveyances 
between  tbe  parties  or  by  a  commissioner  of 
tbe  court  In  partition  suits,  In  order  to  in- 
vest the  several  co-owners  with  the  legal 
title  to  the  land  allotted  to  eacb  in  tbe  partl- 
tl<m  suit  Section  2565,  In  substance,  pro- 
vides that  the  decree  of  partition,  ex  proprlo 
vlgore,  shall  vest  the  ancestor's  title  In  the 
several  co-owners  without  the  necessity  of 
conveyances,  and  tbe  enactment  Is  expressly 
made  retrospective. 

The  power  of  the  Legislature  to  make  the 
provision  retrospective  is  clear,  where  the 
persons  to  whom  allotments  were  made  were 
the  real  owners  of  tbe  shares  allotted  tbem, 
and  only  lacked  the  naked  legal  title  to  make 
them  complete  owners  of  the  shares  allotted 
to  them,  respectively. 

The  power  of  the  Legislature  to  make  stat- 
utes retroactive  In  such  cases  is  stated  by 
Judge  Cooley  as  follows  In  his  work  on  Con- 
stitutional Limitations  (6th  Ed.)  p.  457:  "If 
tbe  thing  wanting  or  which  failed  to  be 
done  and  which  constitutes  tbe  defect  in  the 
proceedings  is  something  the  necessity  for 
which  the  Legislature  might  have  dispensed 
with  prior  to  the  statute,  then  It  Is  not  be- 
yond tbe  powers  of  the  Legislature  to  dis- 
pense with  it  by  a  subsequent  statute." 

"But  the  healing  statute,"  he  says  (pages 
460,  470)  "must  in  all  cases  be  confined  to 
validating  acts  which  the  Legislature  might 
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previously  have  authorlised.  It  cannot  make 
good  retrospectively  acts  or  contracts  It  had 
and  could  have  no  power  to  permit  or  sanc- 
tion In  advance." 

When  the  provisions  of  section  2S66  went 
Into  effect,  the  wife  of  William  Haynes,  un- 
der the  law  as  laid  down  In  Boiling  y.  Teel, 
supra,  was  the  owner  of  the  land  allotted 
her  husband,  subject  to  an  estate  In  him 
for  his  life  or  her  life,  according  aa  they  had 
or  hart  not  Issue  bom  during  their  coverture. 
To  deprive  her  of  her  interest  in  that  land 
and  Invest  her  husband  with  title  to  It  by 
legislation  would  be  as  clear  a  case,  not 
only  of  disturbing,  but  destroying,  vested 
rights  as  could  be  conceived  of,  and  was 
clearly  beyond  the  power  of  the  Legislature. 

Whether  or  not  it  was  the  intention  of  the 
Legislature  that  the  act  in  question  should 
apply  to  a  case'  like  this,  or  only  to  cases 
where  the  lands  had  been  allotted  to  the  real 
owners  and  the  only  defect  was  a  failure  to 
have  the  legal  title  conveyed,  need  not  be 
decided  In  this  case.  If  that  was  not  the 
intention,  then,  under  the  decision  of  Boiling 
V.  Teel,  supra,  the  legal  title  to  the  land  In 
controversy  Is  In  the  heirs  of  William 
Haynes'  wife.  If  it  was  the  intention  of  the 
Legislature  that  the  act  should  apply  to  a 
case  like  this,  then  to  that  extent  the  act  is 
invalid,  being  In  excess  of  the  power  of  the 
Legislature,  and  did  not  affect  the  rights 
of  the  wife  or  those  who  claim  under  her. 

It  is  insisted  that  it  does  npt  appear  that 
the  wife  of  William  Haynes  was  a  party  to 
the  partition  suit.  In  the  view  we  have  tak- 
en of  the  case,  this  is  not  a  material  inqui- 
ry, though  It  may  be  proper  to  say  that,  the 
county  court  in  wlilch  the  partition  proceed- 
ings were  had  being  a  court  of  general  ju- 
risdiction, there  is  a  presumption  that  it  had 
jurisdiction  both  of  the  subject-matter  and 
the  parties,  unless  (as  it  does  not  in  this 
case)  the  contrary  appears  from  the  record. 
See  Cox  v.  Thomas,  9  Grat.  323;  Pulaski  Co. 
v.  Stuart,  etc.,  28  Grat  872;  Woodhouse  v. 
FlUbates,  77  Va.  317;  Hill  v.  Woodward,  78 
Va.  766;  etc  O.  By.  Co.  v.  Washington,  etc., 
B.  Co.,  99  Va.  715,  721,  722,  40  S.  B.  20,  and 
cases  cited. 

The  action  of  the  court  in  permitting  Wil- 
liam Haynes  to  withdraw  his  plea  of  not 
guilty,  file  a  disclaimer,  and  to  testify  in 
derogation  of  his  title  is  assigned  as  error. 

The  bill  of  exceptions  upon  which  this  as- 
signment of  error  is  based  shows  that  the 
plea  had  been  Inadvertently  filed  by  counsel 
of  the  other  defendants,  and  without  author- 
ity. He  was  clearly  entitled  to  withdraw 
the  plea. 

Nor  do  we  know  of  any  rule  of  law  or  any 
reason  why  he  was  not  entitled  to  file  a  dis- 
claimer. The  fact  that  he  had  conveyed  with 
covenants  of  general  warranty  the  land  to 
some  of  the  other  defendants  did  not  deprive 
him  of  the  right  to  file  a  disclaimer.  If  he 
did  not  have  any  Interest  in  or  assert  any 
claim  to  the  land,  he  could  not  be  compelled 


to  make  defense  or  incur  costs.  His  liabili^ 
to  bis  vendees  on  his  warranty  was  not  af- 
fected by  bis  disclaimer. 

Neither  did  the  court  err  In  permitting'  bim 
to  testify  when  offered  as  a  witness  by  tbe 
plaintiffs  in  the  action.  While  at  common 
law  a  witness  was  incompetent  to  testify  in 
favor  of  his  grantee,  where  he  had  warrant- 
ed the  title  to  the  property  wtiich  was  in 
controversy  because  of  interest,  he  was  al- 
ways a  competent  witness  when  produced  to 
testify  against  bis  Interest  (1  Greenleaf  on 
Ev.  §§  897,  410),  and  now,  since  Incompetency 
by  reason  of  Interest  has  l>een  abolished 
(Code  18B7,  |  8345  [Code  1904,  p.  17G6]).  he 
is  a  competent  witness  for  as  well  as  against 
his  grantee. 

The  remaining  assignment  of  error  Is  to 
the  action  of  the  court  in  rejecting  the  peti- 
tion of  the  plaintiffs  in  error  for  an  allow- 
ance on  account  of  permanent  improvements. 

The  Improvements  for  which  compensation 
was  asked  consisted  of  those  allegreJ  to  have 
been  placed  upon  the  land  by  William 
Haynes  during  his  occupancy  of  the  prem- 
ises, and  expenditures  alleged  to  have  been 
incurred  by  the  plaintiffs  in  error  after  his 
conveyance  to  them.  The  expenses  incurred 
by  plaintiffs  in  error  were  for  putting  out  a 
wheat  crop  In  1906  and  a  potato  crop  in  1907. 
and  for  furnishing  fertilizer  and  seed  for 
tbe  wheat  crop. 

The  section  under  which  the  petition  for 
Improvements  was  asked  to  be  filed  Is  as 
follows: 

"Any  defendant  against  whom  a  decree  or 
judgment  shall  be  rendered  for  land,  where 
no  assessment  of  damages  has  been  made 
under  the  preceding  chapter,  may,  at  any 
time  before  the  execution  of  the  decree  or 
judgment,  present  a  petition  to  the  court 
rendering  such  decree  or  judgment,  stating 
that  he,  or  those  under  whom  he  claims, 
while  holding  the  premises  under  a  title 
believed  by  him  or  them  to  be  good,  have 
made  permanent  Improvements  thereon,  and 
praying  that  he  may  be  allowed  for  the  same 
over  and  above  the  value  of  the  use  and  oc- 
cupation of  such  land;  and  thereupon  tbe 
court  may,  if  satisfied  of  the  probable  truth 
of  the  allegation,  suspend  the  execution  of 
the  judgment  or  decree,  and  impanel  a  jury 
to  assess  the  damages  of  the  plaintiff,  and 
the  allowances  to  the  defendant  for  such  im- 
provements."   Code  1904,  }  2760. 

In  order  to  entitle  an  unsuccessful  defend- 
ant in  an  action  of  ejectment  to  recover  for 
Improvements  placed  upon  the  land,  they 
must  not  only  have  been  placed  there  In  good 
faith  (See  Fulkerson  v.  Taylor,  102  Va.  314, 
320,  46  S.  E.  300),  but  must  be  of  a  perma- 
nent character,  and  such  as  enhance  the 
value  of  the  land.  If  it  were  conceded  that 
the  Improvements  alleged  to  have  been  plac- 
ed upon  the  land  by  William  Haynes  were 
actually  placed  upon  it,  and  were  of  perma- 
nent value  to  the  land  Xwhlch  may  well  be 
doubted  under  the  evidence  before  the  court 
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In  considering  tlie  petition),  it  Is  dear  that 
they  were  placed  upon  It  with  the  knowledge 
by  him  that  the  land  was  his  wife's  pr(H>erty, 
In  which  be  only  had  an  estate,  at  most,  for 
his  life.  The  crops  of  wheat  and  potatoes 
were  of  no  permanent  value  to  the  land,  and 
the  fertilizer  used  with  the  wheat  crop,  be- 
ing for  the  special  benefit  of  that  crop,  was 
not  a  permanent  Improvement  within  the 
meaning  of  the  section  quoted,  and  under 
which  the  petition  was  filed.  See  Efflnger 
V.  Kenney,  92  Va.  245,  250,  23  S.  E.  742; 
CuUop  V.  Leonard,  97  Va.  256,  260.  38  8.  B. 
611. 

We  do  not  think  that  the  court  erred  in 
rejecting  the  petition. 

We  are  of  opinion  that  there  Is  no  error 
in  the  Judgment  complained  of,  and  that  it 
should  be  aflSrmed. 

Affirmed. 


MANN  V.  PADDOCK  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
19,  1908.) 

1.  Pabtnebship  (I  68*)— Pbopebtt— Pabthteb- 
SHip  Real  Estate. 

The  owner  of  a  tract  agreed  to  give  a  part 
of  it  to  a  railroad  in  consideration  of  the  con- 
straction  of  the  road,  and  thereafter  defend- 
ants formed  a  partnership,  and  a  majority  of 
the  stockholders  in  the  railroad  gave  their  stock 
therein  to  the  firm  in  order  to  secure  the  com- 
pletion of  the  road,  after  which  the  owner  of 
the  tract  subdivided  it  under  an  agreement  with 
defendants  and  conveyed  it  to  the  firm,  the 
deed  reciting  the  grantor's  former  agreement 
with  the  railroad,  the  transfer  of  its  stock  to 
defendants,  and  the  sale  of  their  interests  to  the 
firm.  Held,  that  the  tract  conveyed  became 
partnership  property. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  101-111 ;   Dec.  Dig.  {  68.*] 

2.  Judgment  (I  776*)  —  Lien  —  Pbopebtt  Ar- 

fv  ^1' 111  D 

In  a  suit  to  subject  the  interest  of  one 
of  the  defendants  in  a  tract  of  land  to  the 
paymeht  of  complainant's  judgment  rendered 
against  him  December  31,  1901,  the  other  de- 
fendant claiming  the  land  was  partnership  prop- 
erty, the  fact  that,  after  a  partnershin  settle- 
ment between  defendants  in  July,  1901,  the 
judgment  debtor  recovered  a  money  judgment 
against  the  other  defendant,  which  was  dis- 
charged after  < the  beginning  of  this  suit,  was 
immaterial,  as  complainants  judgment  did  not 
bind  that  recovery. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  776.  •] 

&  Pabtnebship  (8  68*)— Pbopebty— Reai,  Es- 
tate—Conversion— Extent. 

By  the  English  rule  partnership  realty  is 
converted  into  personalty  to  all  intents  and 
purposes,  but  the  general  rule  in  this  country 
limits  the  conversion  to  the  purposes  of  the  part- 
nership. 

[E3d.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  t  108;    Dec-  I>'8-  i  68.*] 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  J.  O.  Mann  against  F.  S.  Paddock 
and  another.  From  a  Judgment  dismissing 
the  bill,  complainant  appeals.    Affirmed. 


Bond  &  Bruce,  for  appellant.  Ayers  & 
Fulton,  for  appellees. 

KEITH,  P.  T.  O.  Mann  filed  his  bill  In 
the  circuit  court  of  Wise  coimty,  Va.,  for  the 
purpose  of  subjecting  F.  S.  Paddock's  un- 
divided interest  in  seven  lots  of  land  in  the 
town  of  Wise,  Va.,  to  the  payment  of  his 
Judgment  of  $606<,O9.  One  of  the  defendants, 
John  T.  Dixon,  filed  his  answer,  in  which  It 
is  claimed  that  the  lots  in  question,  being 
partnership  assets,  had  been  converted  Into 
personal  property,  so  that  the  Judgment  of 
Mann  was  not  a  lien  upon  them,  and  the 
bill  was  dismissed. 

M.  B.  Hoback  was  the  owner  of  a  parcel 
of  land  in  the  town  of  Wise  containing  5^ 
acres,  and  on  the  7th  day  of  September,  1893, 
be  entered  into  an  agreement  with  the  Glade- 
ville  Railroad  Company,  whereby,  In  consid- 
eration of  the  benefit  accruing  to  him  from 
the  construction  of  a  line  of  railroad,  he 
agreed  to  give  to  the  railroad  company  a  one- 
half  interest  In  the  land.  Some  time  after 
this  John  T.  Dixon  and  F.  S.  Paddock  form- 
ed a  partnership  under  the  firm  name  of 
DIxon-Paddock  Lumber  Company,  for  the 
purpose  of  manufacturing  and  shipping  lum- 
ber and  building  and  operating  a  railroad, 
and  the  holders  of  a  large  part  of  the  cap- 
ital stock  of  the  Gladevllle  Railroad  Compa- 
ny gave  to  said  Dixon  and  Paddock  their 
shares  of  stock  In  the  said  railroad  company 
free  of  cost.  In  order  to  secure  the  completion 
and  oi)eratlon  of  a  railroad  to  the  town  of 
Wise.  Dixon  and  Paddock,  owning  a  majori- 
ty of  the  capital  stock  of  the  railroad  com- 
pany, procured  an  agreement  from  M.  B.  Ho- 
back and  wife  to  subdivide  the  tract  into 
lots,  and  on  the  8th  day  of  September,  1900, 
Hoback  and  wife  conveyed  to  the  Dlxon-I'ad- 
dock  Lumber  Company  the  lots  In  controver- 
sy In  this  suit  This  deed  recites:  "That 
whereas  the  said  M.  B.  Hoback  on  the  7th 
day  of  September,  1893,  entered  into  an 
agreement  with  the  Gladevllle  Railroad  Com- 
pany, In  consideration  of  the  sum  of  one  dol- 
lar In  hand  paid,  and  further  consideration 
of  the  benefits  to  be  derived  from  the  con- 
struction of  the  railroad  from  Ramsey,  Vir-. 
ginia,  to  Wise,  Virginia,  agreed  to  convey 
to  said  railroad  company  one-half  Interest  in 
and  to  that  certain  piece  or  parcel  of  land 
lying  and  being  In  the  east  end  of  the  town 
of  Gladevllle,  and  adjoining  the  college  lot, 
supposed  to  contain  five  and  one-half  acres, 
as  and  for  his  subscription  to  said  company; 

and  whereas,  on  the  day  of  , 

18 — ,  the  subscribers  of  the  capital  stock  of 
the  Gladevllle  Railroad  transferred  their 
paid-\q)  stock  to  John  T.  Dixon  and  F.  S. 
Paddock  In  consideration  that  they  would 
build  and  equip  a  line  of  railroad  from  Ram- 
sey to  Wise,  Virginia,  and  the  said  M.  B.  Ho- 
back agreed  to  convey  a  one-half  In  and  to 
the  tract  before   mentioned,  as  and  for  a 


•For  other  caaaa  see  sun*  topic  and  Mction  NUMBER  In  Dec.  A  Am.  Dig*.  1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


d52 


62  SOUTHEASTERN  BEPOBTEB. 


(V«. 


donation  to  said  company;  and  whereas,  the 
Bald  John  T.  Dixon  and  F.  S.  Paddock  sold 
the  Interest  which  they  acquired  In  the  land 
aforesaid  to  the  Dlzon-Paddock  Lumber 
C!ompany,  and  directs  that  conveyance  be 
made  from  the  said  M.  B.  Hoback  and  wife 
to  the  said  The  Dlxon-Paddock  Lumber  Com- 
pany; and,  whereas.  The  Dtxon-Paddock 
Lumber  Company  and  M.  B.  Hoback  on  the 

day  of ,  18 — ,  laid  off  Into  lots, 

streets,  and  alleys  the  said  tract  of  land, 
and  divided  the  same  between  them  as  Is 
shown  by  the  plat  of  the  said  lots,  recorded 
In  the  clerk's  office  of  Wise  county  circuit 
court,  marked  'Hoback  Addition'  of  the  town 
of  Gladevllle:  Now,  therefore,  in  consider- 
ation of  the  premises  aforesaid,  and  the 
further  consideration  of  one  dollar  cash  In 
hand  paid,  the  receipt  of  which  Is  hereby  ac- 
knowledged, the  parties  of  the  first  part  do 
grant,  bargain  and  sell  unto  the  Dlzon-Pad- 
dock  Lumber  Company,  and  do  hereby  con- 
vey with  covenants  of  general  warranty, 
lots  2,  3,  4,  6,  7,  13,  14,  15  and  16,  as  shown 
by  the  plat  aforesaid,  and  recorded  as  afore- 
said, marked  'Hoback  Addition  of  the  town 
of  Gladevllle.'  To  have  and  to  hold  said  lots 
with  all  the  appurtenances  thereto  belonging 
unto  the  DIxon-Paddock  Lumber  Company 
and  Its  assigns  forever." 

On  the  &tb  day  of  July,  1901,  the  partner- 
ship know  as  the  "Dlxon-Paddock  Lumber 
Company"  was  dissolved,  and  a  final  settle- 
ment of  the  partnership  affairs  took  place 
as  of  that  date.  The  assets  of  the  firm,  as 
shown  by  a  memorandum  of  that  settlement, 
consisted  of  $23,851.95,  which  Includes  the 
Item  of  $800,  value  of  real  estate  at  Wise, 
Va.  The  llabllltieB,  which  embrace  a  debt 
to  John  T.  Dixon  of  114,111.49,  aggregated 
$17,886,  leaving  a  balance  of  $5,966.27,  one- 
half  of  which  ($2,983.13)  was  due  F.  S.  Pad- 
dock. It  appears,  however,  that  Paddock 
owed  Dixon  about  $4,000,  between  $3,300  and 
$3,500  of  which  was  for  the  purchase  of  part- 
nership property. 

•  Mann's  judgment  against  Paddock  was  ob- 
tained on  the  31st  day  of  December,  1901. 

While  It  does  not  appear  that  the  Dlxon- 
Paddock  Lumber  Company  paid  in  cash  or 
ill  property  a  consideration  for  the  deed  to 
these  lots  made  to  them  by  Hoback,  the  con- 
sideration moving  Hoback  to  make  the  deed 
does  appear  to  have  been  the  construction 
and  equipment  by  Dixon  and  Paddock  of  a 
line  of  railway,  in  the  construction  of  which 
Hoback  was  Interested.  It  does  appear  that 
Dixon  and  Paddock  had  sold  their  interest  In 
the  land  In  question  to  the  Dlxon-Paddock 
Lumber  Company,  and  that  the  conveyance 
was  made  to  that  company,  which  was  a 
partnership  composed  of  John  T.  Dixon  and 
P.  S.  Paddock. 

These  facts,  we  think,  constituted  these 
lots  the  partnership  property  of  the  Dlxon- 
Paddock   Lumber   Company,   the   legal   title 


to  which  was  held  In  common  by  tbe  con- 
stituent members  of  that  partnership  as  part- 
nership property  tor  tbe  use  and  baiefit  of 
the  partnership.  The  consideration  moved 
from  Paddock  and  Dlzon  as  partners.  Tbe 
deed  from  Hobadc  is  to  them  as  partners; 
and  the  property  Itself  was  finally  subjected 
to  partnership  uses  in  the  settlement  made 
on  the  9tb  of  July.  190L  After  that  settle- 
ment was  entered  into,  it  seems  that  Pad- 
dock sued  Dixon  and  recovered  a  large  sum 
of  money  from  Iiim,  but  that  judgment  can 
cut  no  figure  in  this  controversy.  The  Judg- 
ment sued  on  did  not  bind  that  recovery,  and 
it  has  been  settled  and  discharged  since  tbe 
Institution  of  this  suit 

We  do  not  find  It  necessary  to  go  Into  tbe 
Interesting  questions  discussed  with  respect 
to  the  rule  prevailing  In  Virginia  as  to  bow 
far  real  estate  held  by  xKirtaers  is  to  be 
deemed  personal  property.  Wbether  tbe 
English  rule — ^wbich  deems  real  estate  beld 
by  persons  who  are  partners  as  being  con- 
verted Into  personalty  to  all  intents  and  pnr- 
I>oses — or  the  rule  which  generally  prevails 
in  the  United  States — ^whlch  limits  the  con- 
version to  the  purposes  of  the  partnership — 
shall  ultimately  be  adopted  Into  our  juris- 
prudence, we  are  satisfied  that  onder  tbe 
facts  disclosed  by  this  record  there  is  no  er- 
ror in  the  decree  of  the  circuit  court,  wlilcb 
is  affirmed. 

Affirmed. 


BBANNBB  t.  BBANNEB'S  ADSTB. 

(Supreme  Court  of  Appeals  of  Virginia.     Non- 

19,  1908.) 

1.  ACOOtmT  a  17*) — AlfKNDICEHT  OF  BiLI.. 

A  general  bill  for  an  accoont  may,  on  a 
stated  or  settled  acconnt  being  set  np  in  bar,  and 
being  shown,  be  amended,  on  leave,  to  sarcliarge 
and  falsify  the  stated  or  settled  account. 

[Ed.  Note.— For  other  cases,  see  Account,. 
Dec.  Dig.  i  17.*] 

2.  Account  Stated    (|    12*)  —  SuBCHABOnra 
AND  Falsifying — Laches.  " 

A  snit  to  sarcliarge  or  falsify  a  stated  or 
settled  account  is  not  barred  by  laches,  being 
brought  within  three  years  after  the  settle- 
ment; the  amount  and  character  of  the  error 
being  clearly  established,  and  there  being  no 
loss  of  evidence  likely  to  produce  injustice. 

[Ed.  Note.— For  other  cases,  see  Acconnt 
Stated.  Dec.  Dig.  S  12. •] 

3.  Appeai,  and  Ebbob  (g  273*)— Absxnck  or 
Exceptions. 

In  the  absence  of  exceptions  to  the  report 
of  the  cmnmissioner  on  the  ground  of  his  fail- 
ure to  make  certain  allowances,  defendant  can- 
not complain  thereof  on  appeal  by  complainant 
from  the  dismissal  of  the  bill  on  exceptions  to- 
such  report. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  1620;   Dec.  Dig.  {  273.*J 

Ai^>eal  from  Circuit  Court,  Bocklngham 
County. 

Suit  by  Charles  E.  Branner  against  Michael 
Branner's  administrator.  Bill  dismissed, 
and  complainant  appeals.  Beversed  and  re- 
manded, with  directions. 
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D.  O.  Dechert  and  Roller  &  Martz,  for  ap- 
pelant Tavenner  &  Baasermaii,  for  appet 
lea 

HARRISON,  J.  The  object  of  tbe  original 
bin  In  this  suit  was  to  obtain  a  settlement  of 
the  accounts  of  Michael  Branner,  deceased, 
who  In  his  lifetime  had  as  ree^Ter  taken 
charge  of  a  fund  belonging  to  his  n^hew,  G. 
TS.  Branner,  an  infant. 

A  settlement  of  the  accounts  was  ordered 
before  a  commissioner,  who  ascertained  and 
reported  that  the  late  receiver  was  Indebted 
to  the  complainant  In  the  sum  of  ^388.10  as 
of  June  9, 1802,  with  Interest  from  that  date, 
making  a  total  due  as  of  February  9,  1907, 
the  date  of  the  report,  of  $496.66,  of  which 
$388.10  was  principal.  This  result  arose 
from  tbe  fact,  reported  by  the  commissioner, 
that  In  a  settlement  In  pals  between  the  par- 
ties, made  In  June,  190^  the  receiver  failed 
to  account  to  his  ward  for  an  Item  of  $225, 
which  the  evidence  showed  he  had  misappro- 
priated and  applied  to  his  own  debt  due  to 
the  personal  representative  of  Joseph  And- 
rlck,  deceased. 

After  the  evidence  was  all  taken  and  the 
report  made,  the  complainant  filed  an  amend- 
ed and  snK>lemental  bill,  admitting  the  per- 
sonal settlement  between  the  receiver  and 
himself,  alleging  that  said  settlement  began 
with  an  Item  of  $525.61,  which  was  stated 
to  be  the  whole  amount  due  complainant  as 
of  April  4, 1904 ;  that  he  had  no  reason  at  the 
time  to  suppose  that  there  was  a  mistake 
or  omission  of  $225  In  ascertaining  said  bal- 
ance of  $525.61,  and  proceeded  to  settle  on 
that  basis;  that  he  had  subsequently  dis- 
covered that  the  balance  of  $525.61  had  been 
arrived  at  by  the  receiver  charging  to  com- 
plainant the  Item  of  $225,  which  the  receiver 
had,  in  fact,  applied  in  part  payment  of  a 
debt  which  was  due  from  himself  to  the  es- 
tate of  Joseph  Andrick.  The  prayer  of  the 
amended  bill  was  that  this  error  or  mistake 
in  the  settlement  between  the  parties  be  cor- 
rected, and  the  sum  of  $225,  which  was  paid 
to  tbe  receiver  August  12, 1893,  and  improper- 
ly applied  to  his  own  debt,  be  accounted  for 
to  complainant 

The  cause  was  finally  beard  December  4, 
1907,  upon  the  bills,  answers,  and  other  pro- 
ceedings. Including  the  commissioner's  re- 
port and  exceptions  taken  thereto  by  the 
representative  of  the  receiver.  The  circuit 
court  sustained  the  exceptions  to  the  com- 
missioner's report  and  dismissed  the  com- 
plainant's bill  with  costs.  From  that  decree, 
this  appeal  was  allowed. 

There  is  no  merit  in  the  contention  made 
by  appellee  that  the  appeal  shonld  be  dis- 
missed becanse  the  amount  involved  is  below 
the  sum  reqnlslte  to  give  this  court  jurisdic- 
tion. 

It  is  contended  that  the  settlement  in  pais 
between  the  parties  constituted  a  bar  to  the 
original  bill,  and  that  the  amended  bill,  not 
being  for  the  purpose  of  having  an  account 


generally,  but  for  correcting  an  error  or  mis- 
take in  that  settlement  could  not  be  main- 
tained. 

It  appears  to  be  clearly  established  by  the- 
evidence  filed  with  the  report  of  the  commis- 
sioner that  there  was  error  in  the' settlement 
in  pais  of  June,  1902,  to  the  prejudice  of  the 
appellant,  to  the  extent  of  $225,  as  of  August 
12,  1893,  resulting  from  a  misappropriation 
by  the  fiduciary  of  the  funds  of  his  cestui  que- 
trust  The  contention  that  the  amended  bill, 
not  being  for  an  account  generally,  could  not 
be  maintained  for  the  purpose  of  correcting 
this  error  In  the  settlement  is  not  tenable. 
The  course  pursued  of  amending  the  bill  in 
order  to  point  out  the  specific  error  and  have 
the  settlement  corrected  In  that  particular,  is. 
proper  practice.  Shugart  v.  Thompson,  10- 
Lelgh,  434;  McNeei  v.  Baker,  6  W.  Va.  163. 
The  case  last  cited  is  directly  in  point  It 
was  there  held  that  upon  a  general  bill  for 
an  account  a  defendant  may  set  np  in  his- 
answer,  as  a  bar  or  defense,  a  stated  or  set- 
tled account,  and.  If  upon  issue  joined  upon 
the  answer  It  Is  found  to  be  true,  the  court 
may  give  leave  to  the  plaintiff  to  amend  his. 
bill,  and  to  surcharge  and  falsify  the  stated 
or  settled  account  by  pointing  out  or  indicat- 
ing specifically  any  Items  of  error,  mistake,, 
or  omission  existing  therein.  The  course- 
thus  sanctioned  is  precisely  that  adopted  in 
the  case  at  bar. 

It  Is  further  contended  that  the  complain- 
ant acquiesced  In  the  settlement  which  Is  re- 
lied on  as  a  bar  to  his  recovery,  and  was. 
guilty  of  laches  in  not  presenting  sooner  his 
suit  to  recover  the  amount  now  claimed. 

The  record  shows  that  it  was  not  until  very 
recently  before  this  suit  was  Instituted  tbat 
the  complainant  discovered  that  he  had  been 
charged  with  the  item  complained  of.  In  order- 
to  arrive  at  the  balance  of  $525.61  which  con- 
stituted the  basis  of  the  settlement  relied  on 
by  the  defendant. 

Length  of  time  is  not  alone  a  test  of  stale- 
ness,  and  mere  lapse  of  time,  nnaccompanied 
by  some  circumstance  affording  evidence  of' 
a  presumption  that  the  right  has  been  aban- 
doned, is  not  laches.  Generally,  if  the  sum 
sought  to  be  recovered  Is  certain,  the  trans- 
action has  not  become  obscure,  and  there 
has  been  no  such  loss  of  evidence  as  will  be 
likely  to  produce  injustice,  a  court  of  equity 
will  not  refuse  relief  merely  because  there 
has  been  delay  In  asserting  the  claim.  Tid- 
ball,  etc.,  V.  Bank,  100  Va.  741,  42  S.  E.  867. 

This  record  furnishes  no  warrant  for  deny- 
ing the  right  of  the  complainant  to  recover 
upon  the  ground  of  laches.  The  suit  wab. 
brought  about  three  years  after  the  settle- 
ment relied  on  was  had;  the  amount  and 
character  of  the  error  complained  of  is  clear- 
ly established;  and  there  has  been  no  such 
loss  of  evidence  as  will  be  likely  to  produce 
injustice.  There  Is  nothing  to  suggest  tbe 
existence  of  any  evidence  that  could  possibly 
relieve  the  receiver  from  liability. 

It  is  suggested  In  the  brief  of  appeFlee  that 
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the  commissioner  erred  In  failing  to  allow 
tbe  receiver  certain  commissions,  amounting 
to  $40,  and  in  failing  to  allow  the  receiver 
traveling  expenses. 

The  record  does  not  show  that  any  preju- 
dice has  been  done  the  api)enee  in  these  par- 
ticulars, but  a  sufficient  answer  to  the  sug- 
gestion is  that  no  exception  was  taken  to  the 
report  of  the  commissioner  on  these  grounds, 
and  it  id  therefore  too  late  to  raise  such  ques- 
tions In  this  court. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  exceptions  taken  to  the  report  of  the 
commissioner  by  the  appellee  should  have 
been  overruled  and  the  report  confirmed ;  and 
that  a  decree  should  have  been  entered  in 
favor  of  the  complainant  Charles  E.  Branner 
against  the  estate  of  Michael  Branner,  de- 
ceased, for  the  amount  ascertained  to  be  due, 
hlkn,  together  with  bis  costs  about  his  suit 
expended. 

The  decree  complained  of  must,  therefore, 
be  reversed  and  set  aside,  and  the  cause  re- 
manded for  a  final  decree  to  be  entered  there- 
in not  in  conflict  with  the  views  expressed 
in  this  opinion. 

Reversed. 


CRANE'S    NEST    COAL    k    COKE    CO.    v. 

VIRGINIA  IRON,  COAL  &  COKE 

CO.  et  al.t 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
19,  1908.) 

1.  Mines  and  Minebals  (S  56*)  —  Notice  — 
Evidence— SuFFiciENCT. 

Evidence  held  insufficient  to  diow  that  de- 
fendant and  its  predecessors  acquired  title  to 
coal  nnder  land  with  notice  of  plaintiff's  rights 
thereto. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  i  55. •] 

2.  Vendob  and  Pubchabeb  (8  242*)  —  Pttb- 
CHASEBS  roB  Value  —  Notice  —  Bubden  of 
Pboop. 

The  burden  to  prove  notice  to  a  purchaser 
for  value  is  on  the  party  alleging  it,  and,  while 
notice  may  be  inferred  from  circumstances  as 
well  as  proved  by  direct  evidence,  the  proof 
must  be  such  as  to  affect  his  conscience,  and  so 
clear  as  to  show  mala  fides. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  242.»] 

3.  Specific  Pebfobmance  (§  43»)— Obal  Con- 
TBACT  TO  Convey— Past  Performance. 

niiat  the  purchaser  of  land  under  a  verbal 
contract  delivered  a  horse  to  the  vendor,  and 
cleared  a  small  tract  upon  which  be  sowed  crop, 
rented  part  of  the  land,  and  built  a  brush  fence 
around  the  clearing,  etc.,  does  not  show  such 

?art  performance  as  entitled  him  to  specific  per- 
ormance,    since    adequate    compensation    may 
foe  bad  in  damages. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent.  Dig.  fi  135,  136;  Dec.  Dig.  § 
43.»1 

4.  Specific  Pebformance  (8  41*)  —  Vebbal 
Contract  to  Convey- Part  Performance. 

To  be  subject  to  specific  performance  be- 
cause partly  performed  a  verbal  contract  to 
convey  must  l>e  clear  in  its  terms  and  clearly 
proven,  the  acta  of  part  performance  must  re- 


sult f  roiu  the  agreement  proved,  and  the  agree- 
ment must  l>e  so  far  executed  tnat  a  refusal  of 
full  execution  would  operate  a  fraud  on  plain- 
tiff, and  deprive  him  of  compensation. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  iS  120,  121,  124,  129, 
183;    Dec.  Dig.  |  41.*] 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  by  the  Crane's  Nest  Coal  &  Coke  Com- 
pany against  the  Virginia  Iron,  Coal  &  Coke 
Company  and  others.  From  a  decree  dis- 
missing the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Bond  &  Bruce,  for  appellant  Vicars  & 
Peery  and  D.  D.  Hull,  Jr.,  for  appellees. 


KEITH,  P.  The  Crane's  Nest  Coal  &  Coke 
Company  filed  its  bill  in  the  circuit  court  of 
Wise  county  against  the  Virginia  Iron,  Coal 
&  Coke  Company,  the  Manhattan  Trust  Ck>m- 
pany,  trustee,  and  the  New  York  Trust  Ck>m- 
pany,  trustee,  praying  that  the  Virginia  Iron. 
Coal  &  Coke  Company  be  restrained  from 
mining,  removing,  and  selling  the  coal  under 
a  tract  of  land  sold  by  Samuel  Horn  to  Clay- 
ton Meade.  A  preliminary  injunction  was 
granted,  the  defendants  answered  the  bill, 
proof  was  taken,  and  a  decree  entered  dis- 
missing the  bill,  from  which  an  appeal  was 
allowed  by  this  court 

The  case  made  by  the  plaintiff  in  Its  blU 
is  as  follows:  That  one  Samuel  Horn  on 
April  6,  1886,  being  the  owner  of  a  tract  of 
land,  made  a  written  contract  with  one 
Clayton  Meade  to  sell  to  him  a  parcel  of  the 
land  on  Sandy  Ridge  In  Wise  county.  The 
tract  was  believed  to  ccmtain  about  40  acres, 
and  Meade  delivered  to  Horn  a  black  mare 
In  payment  for  40  acres,  and  agreed  to  pay 
$3  per  acre  for  the  remainder  of  the  tract 
when  the  area  was  ascertained,  and  Horn 
executed  to  Meade  a  receipt  to  that  effect 
The  land  was  then  uncleared  and  In  a  state 
of  nature;  but  Horn  at  once  delivered  pos- 
session, and  Meade  in  the  spring,  summer, 
and  autumn  of  1886  exercised  various  acts 
of  ownership  upon  it  built  a  small  dwelling 
house,  and  cleared,  fenced,  and  cultivated  a 
small  portion  of  it  On  September  22,  1886. 
Horn  and  Meade  went  upon  the  land  with  a 
surveyor,  and  a  survey  was  made,  the  cor- 
ners marked,  and  the  area  ascertained  to  be 
44  acres,  32  poles.  On  May  21,  1887,  Meade 
paid  to  Horn  the  balance  due  on  the  land, 
and  received  a  conveyance  from  Horn.  This 
deed  was  recorded  April  15,  1889.  The  bill 
claims  that  Meade's  possession  has  continued 
ever  since,  and  bis  title  never  questioned  in 
any  way  except  by  the  defendants  in  this 
suit 

In  March,  1888,  Meade  conveyed  the  coal 
under  the  land  to  Ross,  trustee,  from  whom, 
by  various  deeds,  each  for  a  valuable  con- 
sideration and  without  notice  to  the  grantee 
of  any  adverse  claim,  it  passed  to  the  com- 
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plalnant,  the  Crane's  Neat  Coal  ft  Coke  Com- 
pany. 

The  answer  of  the  Virginia  Iron,  Coal  A 
Coke  Company  avera  that  on  October  12, 
1886,  Horn  entered  into  a  contract  to  sell  to 
one  O.  V.  Litchfield,  at  50  cents  per  acre,  the 
coal  under  three  farms  or  tracts  of  land 
owned  by  him,  that  on  April  28,  1887,  In 
pursuance  of  said  contract,  Samuel  Horn  and 
wife  executed  to  Qreenway  and  Warner, 
trustees,  a  deed  conveying  the  coal  upon  two 
tracts  of  land,  as  shown  by  deed,  and  re- 
spondent then  deduces  Its  title  through 
Greenway  and  Warner,  denies  all  notice, 
actual  or  constructive,  of  any  claim  or 
right  on  the  imrt  of  the  plaintiff  or  those 
under  whom  It  claims  to  the  land,  avers 
that  for  a  period  of  more  than  10  years 
prior  to  the  institution  of  the  suit  It  was 
In  the  open,  actual,  exclusive,  notorious, 
and  peaceable  possession  of  the  coal,  as  con- 
veyed by  Samuel  Horn  to  Greenway  and 
Warner,  and  that  It  thereby  acquired  an  In- 
defeasible title  to  the  coal  in  dispute.  The 
answer  further  states  that  at  the  April  term, 
1903,  of  the  circuit  court  of  Wise  county,  the 
Crane's  Nest  Coal  dc  Coke  Company  filed  its 
declaration  In  ejectment  against  respondent 
to  try  the  title  to  and  right  of  possession  of 
the  same  tract  of  coal  and  mining  rights  and 
privileges  mentioned  in  the  bill  of  complaint ; 
that  to  this  declaration  respondent  had  ap- 
peared and  pleaded  not  guilty;  that  trial 
was  had  upon  the  issues  Joined,  and  upon 
said  trial,  by  agreement  of  counsel,  an  agreed 
statement  of  the  facts  in  writing  was  filed, 
and  all  questions  of  law  and  of  fact  were 
submitted  to  the  court ;  that  on  the  14tb  day 
•)f  August,  1903,  a  Judgment  was  rendered 
by  the  circuit  court  of  Wise  county  that  the 
Crane's  Nest  Coal  &  Coke  Company  recover 
against  respondent  the  coal  and  mining  rights 
and  privileges  in  the  declaration  mentioned 
in  fee  simple ;  and  that  upon  a  writ  of  error 
obtained  from  this  court,  an  order  was  en- 
tered on  the  4th  day  of  February,  1904,  re- 
versing and  annulling  the  Judgment  of  the 
circuit  court,  and  Judgment  was  given  that 
the  Crane's  Nest  Coal  &  Coke  Company  take 
nothing  by  its  declaration,  and  go  hence  with- 
out day. 

The  ejectment  suit  referred  to  is  report- 
ed in  the  name  of  Virginia  Iron,  Coal  &  Coke 
Co.  V.  Crane's  Nest  Co.,  102  Va.  405,  46  S. 
B.  393. 

Without  undertaking  to  decide  that  the 
Judgment  In  that  case  is  a  bar  to  this  liti- 
gation, the  undisputed  fact  remains  that 
many  of  the  questions  which  now  arise  were 
then  considered  and  disposed  of,  and  the 
opinion  then  delivered  upon  the  facts  then  in 
evidence  Is  strongly  persuasive  as  to  the 
proper  disposition  of  the  questions  now  to  be 
considered. 

It  was  there  held  that  the  contract  be- 
tween Samuel  Horn  and  Clayton  Meade  of 
April  6,  1886,  which  was  as  follows: 

"Know  all  oten  by  these  presents  that  I, 


Samuel  Home,  sold  this  day  to  Clayton  Mead 
a  certain  piece  or  tract  of  land,  lying  on 
Sandy  Ridge,  In  Wise  County,  Va.,  say  forty 
or  fifty  acres,  more  or  less,  for  which  I  re- 
ceived of  the  said  Mead  a  certain  black  mare, 
for  which  I  am  to  give  the  said  Mead  forty 
acres  of  land,  the  remainder  the  said  Mead 
is  to  pay  me  three  dollars  per  acre.  In  young 
cattle;  day  and  date  above  written," 
— was  void  for  uncertainty  in  the  descrip- 
tion of  the  land  referred  to.  It  was  there 
held  that  if  the  deed  from  Samuel  Horn  to 
Greenway  and  Warner,  trustees,  of  April  23. 
1887,  recorded  August  25,  1887,  was  sufficient 
in  description  to  Include  the  coal  upon  and 
under  the  44  acres  and  32  poles  of  land  claim- 
ed by  Clayton  Meade,  that  the  legal  title 
thereto  was  no  longer  in  Samuel  Horn,  and 
could  not  have  been  acquired  by  Meade  by  his 
deed  of  May  21, 1887,  not  recorded  until  April 
19,  1889,  and  a  decision  of  that  case  was 
therefore  held  to  turn  upon  whether  or  not 
the  deed  to  Greenway  and  Warner,  trustees, 
was  sufficiently  clear  in  the  description  of 
the  premises  conveyed  to  embrace  the  coal  in 
question,  and,  after  a  full  discussion  of  the 
terms  Of  the  deed.  It  was  held  that  the  de- 
scription was  sufficient  to  embrace  the  coal 
In  dispute. 

All  the  facts  bearing  upon  Meade's  posses- 
sion of  the  disputed  land  are  there  considered 
— that  be  had  cleared  a  small  parcel  of  the 
land,  upon  which  he  had  sowed  turnip  seed, 
built  upon  it  a  small  house,  rented  a  portion 
of  It  to  Franklin  Horn,  who  sowed  millet 
upon  it  under  a  verbal  agreement  to  pay  one- 
third  of  the  crop  as  rent  for' the  land;  that 
around  this  clearing  a  part  of  the  brush  was 
arranged  so  as  to  inclose  It  with  an  indiffer- 
ent fence;  that  the  "dwelling  bouse"  was  a 
one-room  log  cabin,  which  was  not  begun 
until  after  October  12,  1886,  and  into  which 
Meade  did  not  move  until  the  summer  of 
1887,  subsequent  to  the  deed  from  Horn  to 
Greenway  and  Warner,  trustees.  These  acts 
of  ownership  are  compared  with  the  proof  In 
Chapman  v.  Chapman,  91  Va.  401,  21  S.  E. 
813,  60  Am.  St  Rep.  846,  relied  upon  by  ap- 
pellant, and  the  court  came  to  the  conclusion 
(at  page  411  of  102  Va.,  page  395  of  46  S.  E., 
Va.  Iron,  etc.,  Co.  v.  Crane's  Nest  Co.)  that 
Chapman  v.  Chapman,  which  holds  that  ac- 
tual, notorious,  and  exclusive  possession  of 
land  takes  the  place  of  the  recordation  of  the 
Instrument  of  title,  presented  a  very  different 
state  of  facts  from  the  case  then  under  con- 
sideration. In  other  words,  that  the  several 
acts  of  ownership  shown  in  evidence  with 
respect  to  the  land  purchased  by  Meade  from 
Horn  did  not  establish  that  actual,  notorious, 
and  exclusive  possession  referred  to  in  Chap- 
man V.  Chapman. 

The  petition  claims  that  the  bill  stated 
four  grounds  for  relief:  (1)  That  the  land 
In  controversy  was  Included  in  the  contract 
from  Horn  to  Litchfield  and  the  deed  from 
Horn  to  Greenway  and  Warner  by  mutual 
mistake,  contrary  to  the  intention  of  all  par- 
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ties  (or  else  by  mistake  of  one  and  fraud  of 
the  other),  from  which  equity  will  give  re- 
lief against  subsequent  alienees  with  notice; 
(2)  that  Litchfield  and  Greenway  and  Warner, 
and  all  of  their  alienees  including  the  de- 
fmdants,  had  both  actual  knowledge  and 
constructive  notice  of  the  prior  contract 
rights  of  Meade,  and  same  wlU  be  enforced 
against  the  defendants;  (3)  that,  If  the  de- 
fendants are  correct  In  their  position  that  the 
written  contract  between  Horn  and  Meade  la 
void  because  of  uncertainty  of  description, 
then  a  parol  contract  existed  between  Horn 
and  Meade  which  was  rendered  valid  and 
enforceable  by  acts  of  part  performance,  and 
as  the  law  was  prior  to  May  1,  1888,  was 
good  even  against  purchasers  for  value  with- 
out notice,  and  will  now  be  enforced  against 
purchasers  of  the  right,  title,  and  Interest  of 
Greenway  and  Warner;  and  (4)  that  the  con- 
tract from  Horn  to  Litchfield  and  the  deed 
from  Horn  to  Greenway  and  Warner  are 
void  as  to  Innocent  purchasers  under  Meade 
(In  which  class  the  complainant  and  Its  ven- 
dees come),  because  (a)  they  were  not  record- 
ed until  after  Horn  conveyed  to  Meade,  and 
(b)  the  description  Is  not  such  as  to  give  no- 
tice to  third  persons. 

We  have  been  unable  to  discover  any  evi- 
dence of  mutual  mistake,  and  the  first  three 
grounds  above  stated  rest  In  their  last  analy- 
sis upon  the  proposition  that  the  Virginia 
Iron,  C!oal  &  Coke  Company,  and  those  un- 
der whom  It  claims,  acquired  title  to  the 
property  in  dispute  with  notice,  either  actual 
or  constructive,  of  the  superior  rights  of  the 
Crane's  Nest  Coal  &  Coke  Company  and 
those  under  whom  It  claims.  We  have  seen 
that  In  Va.  Iron,  etc.,  Co.  v.  Crane's  Nest 
Co.,  supra,  the  court  considered  and  dis- 
posed of  the  question  of  notice,  so  far  as  It 
Is  claimed  to  have  been  established  by  pos- 
session and  acts  of  ownership  upon  the  part 
of  Meade.  We  have,  then,  to  consider  wheth- 
er or  not  there  Is  proof  of  actual  notice. 

In  the  contract  entered  into  between  Sam- 
uel Horn  and  G.  V.  Litchfield,  of  date  Octo- 
ber 12,  1886,  Horn  agreed  to  sell  at  60  cents 
per  acre  1,207  acres  of  land  described  in  the 
contract,  for  which  there  was  paid  at  that 
time  In  cash  $60.36,  and  the  balance  of 
$.'>43.35  was  to  be  paid  in  two  equal  payments 
of  6  and  12  months  from  that  date.  The 
acreage  In  this  contract  was  compiled  by 
Horn  from  his  title  papers,  and  consisted  of 
several  tracts,  comprising  a  total  of  1,250 
acres,  from  which  he  deducted  43  acres  as 
being  the  property  he  had  theretofore  sold 
to  Clayton  Meade,  leaving  1,207  acres,  as  set 
forth  in  the  option  contract  of  October  12th. 
When  Horn  came  to  execute  the  deed  of  the 
••■■'  "f  April,  1887,  107  acres,  known  as  the 
I'.iii.e  tract,  were  deducted  on  accotmt  of 
...  .>  defect  of  title,  but  this  tract  was  after- 
wards conveyed  on  the  2»th  of  April,  1890; 
so  that  the  deed  of  April  23,  1887,  only  con- 
veyed 1,100  acres. 

It  Is  claimed  that,  as  a  result  of  what 


occurred  In  ascertaining  the  acreage  at  the 
time  of  the  execution  of  the  contracts  and 
deeds  under  which  the  Virginia  Iron,  Goal  & 
Ck>ke  Company  claims.  Litdifidd  or  hl» 
agents  were  Informed  that  a  certain  acreage 
was  deducted  as  being  the  tract  of  land  sold 
to  Clayton  Meade;  In  other  words,  that 
Horn's  title  papers  called  for  1,250  acres, 
from  which  there  was  deducted  4S  acres,  rep- 
resenting the  land  which  he  had  contracted 
to  sell  to  Clayton  Meade,  leaving  1,207 
acres,  and,  deducting  the  107  acres  repre- 
senting the  Bruce  tract  left,  the  1,100  acres 
for  which  the  deed  was  executed. 

In  the  action  of  ejectment  brought  hy  tiie 
Crane's  Nest  Coal  &  Coke  Company  against 
the  Virginia  Iron,  Coal  &  Coke  Company,  it 
was  admitted  that  O.  W.  Bond,  who  was 
the  agent  of  Q.  V.  Litchfield,  did  not  on  the 
12th  of  October,  1886,  the  date  of  the  option 
contract,  on  April  23,  18S7,  the  date  of  the 
deed  to  Litchfield,  or  at  any  other  time, 
have  any  knowledge  of  the  method  by  which 
the  acreage  conveyed  had  been  compiled,  and 
that  Samuel  Horn  gave  him  no  Information 
am  the  subject  It  is  admitted  tliat  Litch- 
field had  no  such  knowledge  or  InformatloD 
prior  to  April  23,  1887;  and,  as  to  whether 
or  not  Litchfield  or  his  agent  were  Informed 
on  April  23,  1887,  that  a  certain  acreage 
was  being  left  off,  being  a  tract  of  land  sold 
to  Clayton  Meade,  is  said  in  the  facts  agreed 
to  be  a  matter  of  controvert  between  the 
plaintiff  and  the  defendant ;  "  *  *  *  and 
It  Is  agreed  that  the  evidence  of  all  the  wit- 
nesses upon  this  point  may  be  stated,  to  be 
considered  by  the  court  in  connection  with 
the  other  facts  and  papers  exhibited  here- 
with. In  so  far  as  known,  Samuel  Horn, 
G.  V.  Utchfield,  Geo.  A.  Kent,  T.  Q.  Wells, 
and  W.  A.  Carrlco  were  the  only  persons 
who  had  any  information  upon  the  subject" 
The  agreed  statement  then  proceeds  to  sum- 
marise the  testimony  of  these  witnesses. 
We  shall  not  follow  that  summary  in  detail. 
Suffice  it  to  say  that,  while  it  shows  knowl- 
edge upon  the  part  of  the  witnesses  of  the 
deduction  of  the  Bruce  tract  of  107  acres,  it 
wholly  falls  to  prove  any  knowledge  upon  the 
part  of  those  concerned  with  respect  to  the 
43  acres  which  Horn  had  contracted  to  sell 
to  Meade. 

We  are  of  opinion,  therefore,  that  the  evi- 
dence fails  to  establish  notice,  either  actual 
or  constructive.  Va.  Iron,  etc.,  Co.  v.  Crane's 
Nest  Co.,  supra. 

The  burden  of  proving  notice  to  a  purchas- 
er for  value  is  on  the  party  alleging  it  and, 
while  the  fact  of  notice  may  be  inferred 
from  circumstances,  as  well  as  proved  by  di- 
rect evid«ice,  "yet  the  proof  must  be  such 
as  to  affect  the  conscience  of  the  purchaser, 
and  must  be  so  strong  and  clear  as  to  fix 
upon  him  the  imputation  of  mala  fides.  Ar- 
buckle  V.  Gates,  95  Va.  802,  30  S.  E.  496; 
Vest  T.  Mlchie,  81  Orat  149,  31  Am.  Bep. 
722. 

"The  possession  and  use  of  lands  by  a 
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person  other  than  the  grantor  must,  in  order 
to  afford  notice,  be  open,  notorious,  and  ^- 
cIuBlve.  It  mnat  be  unambiguous  and  im- 
equlTOcal.  It  must  be  under  claim  of  rlgbt. 
In  short,  like  other  matter  from  which  con- 
structlye  notice  Is  sought  to  be  Imputed,  it 
must  be  of  such  character  as  will  excite  in- 
quiry upon  the  part  of  a  purchaser,  and  will 
lead  him  In  the  exercise  of  due  diligence  to 
knowledge  of  the  adverse  rights  In  question." 
23  A.  ft  E.  Enc.  Law,  &05. 

The  verbal  contract  under  which  Meade 
claimed  from  Horn  had  not  been  so  far  per- 
formed as  to  entitle  him  to  have  it  specifical- 
ly performed  by  a  court  of  equity.  Such  a 
-contract  must  be  dear,  definite,  and  unequiv- 
ocal In  all  its  terms,  and  established  by 
clear  and  satisfactory  proof,  and  the  acts 
of  part  performance  must  refer  to,  result 
from,  or  l>e  made  in  pursuance  of  the  agree- 
ment proved.  Furthermore,  the  agreement 
must  have  been  so  far  executed  that  a  re- 
fusal of  full  execution  would  operate  as  a 
fraud  on  the  other  party  and  place  him  in  a 
situation  which  does  not  lie  in  compensation. 
Wright  v.  Pucket,  22  Grat.  374;  Henley  t. 
Oottrell,  101  Va.  70,  43  S.  El  101;  Plunkett 
T.  Bryant,  101  Va.  814,  45  S.  B.  742. 

All  the  acts  of  part  iwrformance  relied  np- 
-on  are  susceptible  of  adequate  compensation 
in  damages.  Where  a  party  has  t>een  induc- 
ed by  a  verbal  agreement  to  change  his  con- 
dition in  life,  to  expend  considerable  sums 
of  money,  and  to  do  acts  whose  value  can- 
not be  measured  in  money  and  compensated 
for  in  damages,  equity  should  protect  him 
by  a  specific  execution  of  the  contract  But 
the  facta  under  review  do  not  establish  such 
-a  case.  As  was  said  t>y  this  court  in  Wright 
T.  Pucket,  supra:  "The  tendency  of  all  the 
modern  cases,  both  in  England  and  In  this 
-country,  Sb  to  prefer  giving  the  party  com- 
pensation In  damages,  instead  of  a  specific 
performance.  Wherever  damages  will  an- 
-swer  the  purpose  of  indemnity  this  alterna- 
tive will  be  preferred,  as  it  will  equally  sat- 
isfy justice,  and  will  be  coincident  with  the 
provisions  and  in  support  of  the  authority  of 
the  statute." 

We  are  of  opinion  that  there  Is  no  error  in 
the  decree  of  the  circuit  court,  which  is  af- 
firmed. 

Afiirmed. 


HAMII/TON'S   ADM'X  v.  ALLEGHANY 
ORB  &  IRON  CO. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Nov. 
19,  1908.) 

Masteb  and  Sbbvant  (S  118*)— Ikjtjbibs  to 
Sebvani^Mining— Failing  Stones— Tim- 
BEBINO — Safe  Pi,ace.< 

In  an  action  against  a  master  for  injuries 

to  a  miner,  htid,  that  defendant's  failure  to  ex- 


tend the  timbering  over  the  place  where  decedent 
worked  was  not  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  209:  Dec  Dig.  {  118;* 
Mines  and  Minerals,  Cent  Dig.  {  219.] 

Error  from  Circuit  Court  Rockbridge 
County. 

Action  by  Hamilton's  administratrix  against 
the  Alleghany  Ore  &  Iron  Company.  Judg- 
ment for  defendant  and  plaintifl  brings  er- 
ror.   Affirmed. 

Glasgow  &  White,  for  plaintiff  in  error.  R. 
L.  Parrlsh,  G.  D.  Letcher,  and  Cabell  &  Ca- 
b^  for  defendant  In  error. 

BUCHANAN,  J.  Mathew  Hamilton  re- 
ceived injuries  from  wtiich  he  died  whilst 
working  in  a  mine  of  the  Alleghany  Ore  & 
Iron  Company.  His  administratrix,  the 
plaintifl  in  error,  brought  this  action  to  re- 
cover damages  therefor,  on  the  ground  that 
Ills  death  was  caused  by  the  negligence  of 
that  company. 

The  defendant  demurred  to  the  evidence, 
and  upon  that  demurrer  there  was  a  judg- 
ment In  its  favor.  To  that  judgment  this 
writ  of  error  was  awarded. 

The  n^llgence  charged  In  the  declaration 
was  that  the  defendant  company  failed  to  fur- 
nish the  plalntUTs  decedent  one  of  its  em- 
ployes, a  reasonably  safe  place  In  which  to 
work,  in  this:  that  it  left  the  rocks  and 
stones  in  the  sides  or  walls  of  Its  mine  loose 
and  in  such  a  condition  that  they  were  lia- 
ble to  fall  from  their  places  upon  its  serv- 
ants when  working  in  the  mine,  and  that 
one  of  such  stones  did  fall  upon  and  cause 
the  death  of  the  plalntltTs  intestate. 

The  defendant's  mine  was  an  old  one, 
which  It  had  been  working  for  several  years. 
Prior  to  its  operation  therein,  the  mine  had 
been  worked  by  other  companies.  The  open- 
ing in  which  the  deceased  was  injured  was 
known  as  "Cut  No.  1."  It  was  made  many 
years  before  on  the  side  of  a  mountain,  and 
extends  down  and  into  the  mountain.  The 
ore  which  was  being  mined  lay  in  what  \a 
known  as  "fissure  vein,"  being  deposited  be- 
tween two  walls,  one  known  as  the  "hang- 
ing wall,"  and  the  other  as  the  "foot  wall," 
on  opposite  sides  of  the  opening  as  it  ex- 
tends down  Into  the  ground.  The  width  of 
the  mine  or  opening  between  these  two  walls 
is  not  the  same  all  the  way,  but  generally 
speaking,  they  are  parallel  to  each  other, 
and  extend  to  the  bottom  or  car  level,  a  dis- 
tance of  some  200  feet  at  an  angle  of  00  or 
65  degrees. 

The  place  where  the  plaintiff's  intestate 
was  working  was  from  150  to  175  feet  from 
the  top  of  the  opening,  and  25  or  30  feet 
above  the  car  level  where  the  ore  was  loaded 
and  hauled  from  the  mine.  Over  this  car 
level  or  way  there  was  "lagging"  or  timber 
placed  to  prevent  stones  from  falling  upon 
the  men  loading  the  cars.  This  "lagging," 
which  or  the  moot  of  wiilch  lutd  only  been 
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put  In  some  8  or  10  days  before  the  acci- 
dent, was  about  60  feet  above  the  car  level, 
but  did  not  extend  as  far  Into  the  mine  as 
the  "stope"  or  breast  of  the  ore  which  was 
being  mined. 

Some  10  or  16  feet  above  where  the  deceas- 
ed and  another  employ^  were  drilling  boles 
preparatory  to  blasting  out  the  ore  two  other 
employes  were  engaged  In  the  same  kind  of 
work.  WhUe  thus  employed,  a  stone  weigh- 
ing from  15  to  20  pounds  came  down  from 
above,  struck  the  "foot  wall"  about  opposite 
the  point  where  the  last-mentioned  employes 
were  at  work,  burst  in  a  number  of  pieces, 
and  one  of  these  pieces  struck  the  plalntltTs 
Intestate,  who  was  then  near  the  "hanging 
wall"  some  10  or  15  feet  below,  causing  hla 
death. 

The  witnesses  who  attempt  to  describe  the 
opening  where  the  plaintiffs  Intestate  lost 
his  life  and  the  situation  of  the  employes 
engaged  in  blasting  ore  at  that  time  refer 
to  diagrams  which  are  not  before  this  court, 
and  indicate  with  their  hands,  or  by  other 
means  than  words,  what  they  mean,  so  that 
It  is  very  dUDcnlt,  if  not  impossible,  for  this 
court  to  see  the  case  as  It  was  presented  to 
the  trial  court.  It  appears,  however,  pretty 
clearly  that  above  the  point  where  the  de- 
ceased was  working  there  was  an  uncovered 
space,  not  less  than  3  nor  more  than  6V^ 
feet  wide,  and  not  less  than  5  nor  more  than 
19  feet  long,  through  which  stones  might  fall 
from  above  upon  the  employes  engaged  in 
blasting  ore. 

The  plaintiff  contends  that  It  was  negli- 
gence in  the  defendant  not  to  have  "lagged" 
or  covered  this  open  space  with  timber,  and 
thua  have  protected  ita  employes  from  falling 
stones.  The  uncontradicted  evidence  Is  that, 
while  the  mine  had  been  worked  for  many 
years,  neither  the  defendant  nor  any  of  its 
predecessors  who  had  worked  It  had  ever 
done  this,  and  that  In  working  such  veins 
in  other  mines  It  was  not  customary  to  do 
this,  and  very  difficult.  If  not  impossible,  to 
keep  timbers  or  "lagging"  above  the  mining, 
because  of  the  blasting  which  was  going  on 
every  day  immediately  under  it. 

The  evidence  of  the  plalntlfl,  as  well  as 
that  of  the  defendant,  shows  that,  while 
there  is  always  some  danger  from  falling 
stones  in  working  such  mines,  the  method  of 
work  and  the  precautions  taken  and  requir- 
ed by  the  defendant  for  the  protection  of  Its 
employes  engaged  In  blasting  ore  were  such 
as  were  usual,  and  that  nothing  more  could 
reasonably  have  been  done  than  was  done  for 
their  protection. 

It  Is  true  the  plaintiff  Insists  that  It  was 
the  intention  of  the  defendant  to  extend  the 
"lagging"  over  the  place  where  the  deceased 
was  working,  and  that  he  continued  his  work 
because  this  was  to  be  done.  There  is  some 
Blight  evidence  that  the  "lagging"  was  or- 
dered to  be  extended  over  the  blasting  em- 


ployes, though  the  weight  of  the  evidence  of 
the  plaintiff,  as  well  as  that  of  the  defend- 
ant, is  that  the  "lagging"  had  t>een  extended 
as  far  as  was  Intended,  and  that  It  was  erect- 
ed chiefly,  if  not  entirely,  to  guard  against 
stones  loosened  by  freezing  and  ttiawing  dur- 
ing cold  weather — a  period  which  bad  not 
arrived.  There  is  some  evidence  tending  to 
show  that  In  one  or  more  casual  conversa- 
tions, when  the  deceased,  the  foreman,  Oroab, 
and  Doc  Hamilton  and  others  were  present, 
the  safety  of  the  mine  was  discussed,  and 
the  foreman  said  It  was  safe.  But  there  Is 
no  evidence  whatever  that  the  deceased,  who 
was  an  experienced  miner,  and  who  had  been 
working  in  that  mine  off  and  on  for  seven 
or  eight  years,  and  at  the  place  where  be 
was  struck  with  the  falling  rock  something 
like  a  year,  ever  thought  that  his  place  of 
work  was  dangerous,  much  less  made  com- 
plaint that  it  was  and  asked  to  have  It  made 
safe.  It  is  certain  that  It  does  not  appear 
that  the  defendant  ever  promised  him  ex- 
pressly or  impliedly  that  It  would  extend 
the  "lagging"  over  his  place  of  work,  or  that 
he  was  Induced  to  continue  at  work  there 
t^  reason  of  any  such  promise. 

Neither  is  there  any  foundation  for  the 
contention  that  the  defendant  failed  to  prop- 
erly Inspect  the  mine.  The  proof  Is  that  it 
was  Inspected  daily  by  the  defendant's  fore- 
man, and  that  It  was  made  the  duty  of  the 
employes  engaged  In  blasting  after  each 
blast  to  see  that  aU  stones  and  ore  loosened 
In  their  place  of  work  were  taken  down  be- 
fore going  to  work  again. 

Upon  the  whole  case,  without  further  dis- 
cussing the  evidence.  It  is  clear,  we  think, 
that  plaintiff  failed  to  establish  a  case  of 
negligence  on  the  part  of  the  defendant,  and 
that  the  circuit  court  did  not  err  in  sustain- 
ing the  demurrer  to  the  evidence.  Its  Judg- 
ment must,  therefore,  be  affirmed. 

Affirmed. 


JOHNSON  et  al.  v.  SMITH. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
■  19,  190a) 

1.  Wills  (8  614»)— Conbtbuctiok— Lifb  Es- 
tate—"Hems    OF    H«E    Bonr"  — "Chil- 

DBEN." 

In  a  devise  to  one  "during  her  natural  life 
then  to  the  heirs  of  her  body,  if  any ;  if  no  chil- 
dren to  her  sisters,"  the  words  "heirs  of  her 
body"  are  equivalent  to  the  word  "children." 
and  the  effect  was  to  vest  in  the  devisee  an  es- 
tate for  life. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  f§  1399-1404;  Dec.  Dig.  {  ei4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1115-1140;  vol.  8.  p.  7601;  vol.  4, 
pp.  j38r-3271.] 

2.  Powers  (}  48*)— Powkb  or  Saix— Execu- 
tion—Estate  COWVETBD. 

Where  a  devise  was  to  one  for  life,  with 
remainder  over,  and  another  clause  In  the  will 
gave  sack  devisee  an  absolute  power  to  sell  the 
property  while  she  remained  anmarried,  or  in 
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the  event  of  her  becoming  a  widow,  its  sale  by 
her,  within  the  limitations  imposed,  passed  a  fee- 
simple  estate  to  a  vendee. 

[Bd.  Note.— For  other  cases,  lee  Powers,  Cent. 
Dig.  (  169;  Dec.  Dig.  |  43.  •] 

Appeal  from  Circuit  Court,  Tazewell  Coun- 
ty. 

Action  by  Taze  Smith  against  Llvle  B. 
Johnson  and  otbero.  iTrom  a  Judgment  for 
plalntltF,  defendants  appeal.    Affirmed. 

Harman  &  Pobst,  for  appellants.  H.  C. 
Alderson,  for  appellee. 

KBITH,  P.  This  la  an  appeal  from  a  de- 
cree of  the  chancery  cause  of  Johnson  v. 
Smith,  rendered  in  the  circuit  court  of  Taze- 
well county  upon  facts  agreed,  which  are  as 
follows: 

Taze  Smith  and  wife  conveyed  to  Llvle  E. 
Johnson,  with  the  usual  covenants,  a  certain 
house  and  lot  at  Pounding  Mill,  in  Tazewell 
county,  in  consideration  of  $750,  of  which 
one-third  was  paid  In  cash  and  the  balance 
to  be  paid  in  one  and  two  years,  evidenced 
by  notes  of  the  vendee,  indorsed  by  M. 
Johnson,  and  secured  by  a  vendor's  lien  re- 
tained In  the  deed.  The  notes  not  being  paid 
at  maturity.  Smith  instituted  suit  in  the 
circuit  court  of  Tazewell  county  to  enforce 
the  vendor's  Hen. 

The  defendants  answered  the  bill,  and  stat- 
ed that  they  had  only  recently  learned  that 
the  lot  purchased  by  them  was  a  part  of 
the  land  devised  by  Thomas  Davis  to  Rebec- 
ca Caroline  Davis,  bis  daughter,  by  will  dat- 
ed April  13,  18^;  that  the  plaintiff.  Smith, 
derived  troch  title  as  he  had  to  the  land  from 
Ellen  V.  Asbury  by  deed,  and  that  Ellen  V. 
Asbtiry  derived  such  title  as  she  had  thereto 
by  deed  from  Rebecca  Davis,  and  respondents 
claim  that  Rebecca  Davis  took  only  a  life 
estate  in  the  lands  devised  to  her  by  the 
will  of  her  father,  and  that  under  the  terms 
of  said  will  she  could  not  convey  a  valid 
fee-simple  interest  therein,  but  only  an  es- 
tate for  and  during  her  natural  life,  and  that 
the  covenants  In  said  deed  were  broken.  Re- 
spondents therefore  ask  that  "the  sale  be 
rescinded;  that  the  title  to  the  house  and 
lot  be  vested  in  Taze  Smith  by  a  commis- 
sioner of  the  court,  as  bis  former  estate  there- 
in; and  that  Llvle  E.  Johnson  recover  of 
Taze  Smith  the  purchase  money  already  paid, 
and  be  relieved  from  the  payment  of  the 
balance,  and  her  costs." 

Among  the  facts  agreed  It  is  shown  that 
Rebecca  Caroline  Davis,  while  single,  con- 
veyed the  property  now  In  controversy  to 
Kllen  V.  Asbury;  and  the  sole  question  to 
be  determined  is  whether  or  not  her  deed 
passed  a  life  estate  or  a  fee-simple  Interest 
In  the  land  she  undertook  to  convey. 

So  much  of  the  will  of  Thomas  Davis  as 
Is  material  to  this  controversy  will  be  found 
in  the  following  extracts: 

"I  give  and  bequeath  to  my  daughter  Re- 


becca Caroline  Davis  the  remaining  portion 
of  land  that  I  purchased  from  James  Davis, 
supposed  to  be  90  or  96  acres,  likewise  a  60 
acre  tract  tliat  I  purchased  from  Thomas 
Gillespie   east   of    the   James   Davis    tract. 

*  *    *    To   have   and  to    hold   said   land 

•  •  •  during  her  natural  life,  then  the 
heirs  of  her  body,  if  any;  If  no  children,  to 
her  sisters."  And  in  another  part  of  the 
will  is  found  this  provision:  "I  desire  that 
no  sale  made  by  any  of  my  daughters  of  the 
aforesaid  land  *  *  *  shall  be  firm,  valid 
or  binding,  unless  the  sale  is  made  while 
single  or  become  widows,  except  for  their 
own  convenience  may  change  land  with  each 
other." 

We  are  of  opinion  that  In  the  second 
clause  of  the  will  the  words,  "heirs  of  her 
body,"  are  the  equivalent  of  the  word  "chil- 
dren," and  that  the  effect  of  that  clause  was 
to  vest  In  Rebecca  Caroline  Davis  an  estate 
for  her  life  In  the  land  devised  to  her ;  that 
after  her  death  It  was  to  go  to  her  children, 
if  any,  and,  if  she  bad  no  children,  the  re- 
mainder passed  to  her  sisters;  that  by  the 
second  clause  referred  to  Rebecca  Caroline 
Davis  was  vested  with  a  power  of  sale  while 
she  remained  unmarried,  or  in  the  event  of 
her  becoming  a  widow,  and  that  the  power 
thus  conferred  upon  her.  If  exercised,  passed' 
a  fee-simple  estate  to  her  vendee. 

In  the  case  agreed  it  appears  that  whUe 
unmarried  she  did  sell  the  property  now  in 
controversy  to  Ellen  V.  Asbury,  who  con- 
veyed by  deed  to  Taze  Smith,  who.  In  turn, 
sold  and  conveyed  to  Llvle  B.  Johnson.  The 
sale  and  deed  made  by  Rebecca  Caroline 
Davis  seem  to  have  been  strictly  within  the 
power  conferred  upon  her  by  the  will. 

In  the  case  of  Farish  v.  Wayman,  91  Va. 
430,  21  S.  E.  810,  the  court  said:  "It  can 
no  longer  be  doubted  that  the  law  la  set- 
tled that  an  estate  for  life,  coupled  with  the 
absolute  power  of  alienation,  either  express 
or  implied,  comprehends  everything,  and  the 
devisee  takes  the  fee."  And  In  a  note  to 
that  case  (1  Ya.  Law  Reg.  219)  Judge  Burks 
says:  "It  caimot  be  doubted  that,  though 
property  is  devised  or  bequeathed  to  one  for 
life,  even  In  the  most  express  terms,  yet.  If 
by  other  terms  in  the  same  instrument  it 
is  manifest  that  the  devisee  or  legatee  is 
Invested  with  absolute  power  to  dispose  of 
the  subject  at  his  will  and  pleasure,  he  is 
not  a  mere  life  tenant  but  absolute  owner, 
for  there  can  be  no  better  definition  of  ab- 
solute ownership  than  absolute  dominion." 

In  Honaker  v.  Duff,  101  Va.  675,  44  S.  E. 
900,  the  court  sanctions  a  statement  of  the 
law  found  in  3  Va.  Law  Reg.  65,  to  the  ef- 
fect tb&t,  when  a  life  estate  is  given  a  dev- 
isee with  power  of  disposition,  the  devisee  is 
held  to  take  a  fee  simple;  if  otherwise,  the 
manifest  intention  of  the  will  would  be  de- 
feated. See,  also,  Milhollen's  Adm'r  v.  Rice, 
13  W.   Va.   510,   and   Rubey  v.  Bamett,  12 
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Mo.  S,  4S  Am.  Dec.  112,  where  it  Is  said: 
"When  an  express  estate  is  given  for  life 
by  wUI  and  a  power  of  disposition  is  after- 
wards conferred,  the  devisee  takes  but  a  life 
estate  with  power  of  dlspoBltion,  and,  if 
no  disposition  ie  made,  the  reservation  will 
go  to  the  heirs  of  the  devisor." 

It  is  true  that  the  cases  cited  are  dealing 
with  the  effect  of  a  life  estate  coupled  with 
an  anllmlted  power  of  disposition,  while 
here  there  is  a  life  estate  coupled  with  a  lim- 
ited iMwer  of  disposition;  but  that  power 
exercised  plainly  within  the  limitations  Im- 
I>osed  upon  it. 

It  is  contended  by  counsel  for  appellants 
that  the  power  of  sale  granted  in  the  second 
clatise  refers  to  a  disposition  of  the  life  es- 
tate; but,  as  shown  by  counsel  for  appel- 
lee, the  power  to  sell  the  life  estate,  granted 
in  the  first  clause,  followed  and  was  inher- 
ent in  the  devise  Itself.  The  devisee  had  the 
right  to  dispose  of  It  at  will,  and  there  was 
no  need  of  enlargement  of  her  power  for 
this  purpose.  The  words  of  the  second  clause 
-clearly  indicate  that  a  larger  power  and  es- 
state  were  intended,  and  the  second  clause 
would  be  absolutely  meaningless  if  the  tes- 
tator Intended  by  it  to  dispose  of  the  life 
estate. 

To  enforce  this  position,  counsel  relies  up- 
-on  the  case  of  Wooten  v.  Redd'a  Ez'r,  12 
Grat  208,  where  the  court  says:  "In  the 
construction  of  wills  it  is  a  well-settled  rule 
that  effect  must  be  given  to  every  word'  of 
the  wUl,  if  any  sensible  meaning  can  be  as- 
signed to  it  not  Inconsistent  with  the  gener- 
al intention  of  the  whole  will  taken  togeth- 
er." This  principle  has  been  enforced  In 
numerous  decisions. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  In  the  decree  of  the 
circuit  court,  which  holds  that  appellants 
took  a  fee  simple  to  the  land  in  controversy. 
T>ecree  affirmed. 

Affirmed. 


MILTON'S  ADM'X  v.  NORFOLK  &  W. 
RY.  CO. 

<Snpreme  Court  of  Appeals  of  Virginia.    Nov. 
19,  1908.) 

1.  Afpeai.  and  Bbbor  (8  614*)— Recobd— Cer- 
tification OF  Evidence— Sufficiency. 

Where  a  bill  of  exceptions  recited  that  de- 
fendant demnrred  to  the  evidence  set  forth,  fol- 
lowed by  the  words  "Here  insert  stenographer's 
transcript  of  the  evidence,"  and  where  the  Judge 
certified  that  that  was  the  evidence  and  the  bill 
of  exceptions  was  signed  by  the  jadge  and  at- 
tested by  the  clerk,  followed  by  a  transcript  of 
the  evidence  certified  by  the  clerk  as  a  true  tran- 
script of  the  evidence,  the  evidence  was  auflS- 
ciently  certified  to  the  court  on  writ  of  error. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2713;  Dec.  Dig.  !  614.*] 

2.  Tbiai,  (S  139*)  —  Questions  fob  Jubt— 
Weight  of  Evidence. 

Where,  on  a  demurrer  to  the  evidence,  the 
evidence  is  snch  that  a  jury  might  have  found 


a  verdict  for  the  demurree.  or  where  reasonably 
fair-minded  men  might  differ  about  the  qaestiun, 
the  decision  must  te  against  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  338;  Dec.  Dig.  S  139.*] 
3.  Neqlioencb    d    134*)— EviDENCK — Extent 

OF  Bubden. 

Plaintiff,  in  an  action  for  personal  injnry, 
is  not  bound  to  prove  his  case  beyond  a  rea- 
sonable doubt  any  more  than  in  any  other  civil 
action,  but  is  only  req^aired  to  make  out  a  prima 
facie  case,  and  make  it  appear  to  be  more  protv- 
able  that  the  injuries  were  the  proximate  re.<=iilt 
of  defendant's  negligence  than  from  any  other 
cause. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  |{  272,  273;    Dec  Dig.  f  1»4.*J 

E3rror  to  Circuit  Court,  Warren   County. 

Action  by  Lena  May  Milton,  admlnlstra-       I 
trix  of  John  W.   Milton,   deceased,    against       ' 
the  Norfolk   &  Western  Railway   Compaiiy. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings   error.     Reversed   and   ren- 
dered. 

A  bill  of  exceptions  recited  that  defend- 
ant demurred  to  the  evidence  set  forth,  and 
stated:  "Here  insert  stenographer's  tran- 
script of  the  evidence  •  •  •  now  made 
a  part  of  the  record  marked  'Eyidence*."  | 
The  Judge  certlfled  that  that  was  all  the  ! 
evidence  introduced  by  the  paities,  and  that 
defendant  demurred  to  the  evidence.  The 
bill  of  excqttions  was  signed  by  the  Jndge 
and  attested  by  the  clerk.  The  cleric  fol- 
lowed the  bills  of  exceptions  with  the  state- 
ment, and  certificate  that  he,  clerk,  etc.,  did 
certify  that  the  foregoing  and  annexed  copy 
was  a  true  transcript  of  the  record.  Follow- 
ing that  on  the  same  page  began  a  transcript 
of  all  the  evidence.  That  was  page  1  of  the 
stenographer's  record.  The  evidence  and  all 
that  related  to  the  taking  of  the  evidence 
was  concluded  on  a  specified  page  of  the  rec- 
ord, and,  at  the  close  thereof,  the  clerk 
certified  "the  foregoing  record  from  pages 
•••tea  true  transcript  of  the  evidence 
introduced  in  the  case." 

Robert  F.  Teedy  and  O'Flaherty,  Fulton 
&  Waller,  for  plaintiff  In  error.  Theodore 
W.  Reath,  Marshall  McCormlck,  and  Down- 
ing &  Weaver,  for  defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
by  Lena  May  Milton,  administratrix  of  her 
husband,  John  W.  Milton,  deceased,  against 
the  Norfolk  &  Western  Railway  Company, 
to  recover  damages  for  the  allied  n^llgent 
killing  of  her  intestate  by  the  defendant 
company.  A  demurrer  to  the  evidence  by 
the  company  was  sustained,  and  Judgment 
rendered  in  Its  favor.  To  that  Judgment  a 
writ  of  error  was  awarded. 

There  Is  no  merit  in  the  contention  made 
by  the  defendant  company  that  the  evidence 
delivered  at  the  trial  has  not  been  sufllcient- 
ly  certlfled  to  this  court 

The  plalntlfTs  intestate  was  employed  by 
the  defendant  as  fireman  upon  a  train  con- 
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slBting  of  tender  and  engine,  seven  cars — 
(our  loaded  and  three  empty — and  a  caboose. 
At  the  time  of  the  accident  the  engine  was 
miming  backwards,  with  the  tender  In 
front,  the  occasion  for  this  method  of  nm- 
nlng  the  train  being  that  there  was  no  turn- 
table at  Blverton,  from  which  point  the 
train  returned  with  a  heavier  load  to  Shen- 
andoah. About  one  mile  north  of  Limeton, 
on  the  25th  of  June,  1906,  the  engine  and 
tender  left  the  track,  the  former  going  on 
one  side  and  the  latter  on  the  other.  The 
engine  turned  over,  with  the  result  that  both 
the  fireman  and  engineman  were  killed. 

The  evidence  tended  to  prove  that  this 
train,  with  its  engine  and  tender  being  op- 
erated backward,  was  at  the  time  of  the  ac- 
cident six  hours  behind  its  schedule  time, 
and  running  under  the  circumstances  at  a 
dangerous  rate  of  speed  downgrade  and 
around  an  eight-degree  curve;  that  for  150 
or  more  yards  before  the  point  of  the  ac- 
cident was  reached  the  tender  was  rocking 
and  swaying  backward  and  forward  in  an 
unusual  and  dangerous  manner;  that  the 
train,  equipped  as  it  was,  could  have  been 
stopped  after  the  unusual  rocking  was  first 
seen,  and  before  the  engine  came  to  the 
point  where  it  Jumped  the  track.  The  evi- 
dence further  tends  to  prove  that  the  acci- 
dent resulted  from  the  train  being  run  with 
the  engine  and  tender  operated  backward, 
and  that  an  engine  is  more  likely  to  fly  the 
track  running  backward,  as  this  was,  than 
If  run  in  the  usual  and  ordinary  way. 

The  rule  governing  courts  in  considering 
a  case  where  there  is  a  demurrer  to  the  evi- 
dence has  been  so  frequently  and  clearly 
stated  by  this  court  that  It  hardly  seems 
necessary  to  again  elaborate  that  subject 
In  brief  it  may  be  said  that  if,  upon  a  de- 
murrer to  the  evidence,  the  evidence  is  such 
that  a  Jury  might  have  found  a  verdict  for 
the  demurree,  the  court  must  so  find,  and 
grant  Judgment  in  bis  favor.  C.  &  O.  Ry. 
Co.  V.  Pierce,  108  Va.  99,  48  S.  B.  534;  Citi- 
zens' Bank  v.  Taylor,  104  Va.  164,  61  8.  B. 
159;  Johnston  v.  Moore  Lime  Co.,  104  Va. 
550,  52  S.  B.  360;  Iiane  Bros.  v.  Bott,  104 
Va.  615,  52  S.  B.  258.  And,  further,  where 
reasonably  fairmlnded  men  might  differ  about 
a  question,  such  question  must  be  decided 
against  the  demurrant  on  a  demurrer  to  the 
evidence.  Bass  v.  Norfolk,  etc.,  R.  Co.,  100 
Va.  1,  40  8.  B.  100. 

A  circnmstantial  review  of  the  evidence 
In  this  case  would  serve  no  good  purpose. 
It  is  enough  to  say  of  it  that,  under  the  rule 
adverted  to,  the  evidence  and  the  inferences 
which  might  have  l)een  drawn  from  it  are 
quite  sufficient  to  have  warranted  the  Jury 
in  finding  that  the  defendant  company  was 
guilty  of  negligence,  and  that  such  negligence 
caused  the  death  of  plaintifrs  intestate  with- 
out fault  on  his  part. 

Upon  all  the  facts  and  circumstances  of 


the  case,  considered  as  on  a  demurrer  to  the 
evidence,  we  cannot  say  as  a  matter  of  law 
that  the  injury  complained  of  was  not  more 
naturally  to  be  attributed  to  the  negligence 
of  the  defendant  than  to  any  other  canse. 
A  plaintiff  In  an  action  to  recover  damages 
for  personal  injuries  is  no  more  required 
to  prove  his  case  beyond  a  reasonable  doubt 
than  in  any  other  civil  action.  All  that  he 
is  required  to  do  to  make  out  a  prima  fade 
case  is  to  make  it  appear  to  be  more  prob- 
able that  the  injury  was  the  proximate  re- 
sult of  the  defendant's  negligence  than  from 
any  other  cause.  Wood  v.  Southern  Ry.  Co., 
104  Va.  650,  52  S.  B.  371. 

This  conclusion  makes  It  unnecessary  to 
consider  other  grounds  of  error  assigned  In 
the  petition  to  this  court. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed,  the  demurrer  to  the 
evidence  overruled,  and  Judgment  entered 
here  in  favor  of  the  plaintiff  for  the  dam- 
ages ascertained  by  the  verdict  of  the  Jury. 

Reversed. 


ROANOKE  RY.  &  ELECTRIC  CO.  v.  YOUNO. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

19,  190&) 

1.  Appeal  and  Ebbob  (|  1058*)— Review— 
Habhless  Ebbob  — Facts  Othxbwibe  Es- 
tablished. 

Where  the  trial  court  refused  to  permit  the 
stenographic  notes  of  the  testimon:^  of  a  wit- 
ness on  a  former  trial  to  be  read  in  evidence, 
but  permitted  the  stenographer  to  give  the  testi- 
mony by  using  bis  notes  to  refresh  his  memory, 
the  exclusion  of  the  stenographic  notes  was  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S«  4195,  4200-4206 ;  Dec.  Dig. 
{  1058.*] 

2.  Appeal  and  Ebbob  (J  843*)  —  Review — 
Questions  Reviewable — Moot  Questions. 

The  Supreihe  Court  of  Appeals  will  not 
pass  upon  a  question  the  decision  of  which  is 
not  necessary  to  the  disposition  of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,. Cent.  Dig.  M  3331-3341;  Dec.  Dig.  § 
843.  J 

8.  Street  Railboads  (|  114*)— Injubt  feom 
Collision  —  Actions  —  Evidence  —  Suffi- 

CIENCT. 

In  an  action  against  a  street  railroad  for 
Injuries  sustained  in  a  collision,  the  evidence 
held  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fi  239-250;  Dec.  Dig.  §  114.*] 

4.  Negligence  (§  136*)— Actions— Question 

fob  Jubt. 

Where  reasonable  men  might  fairly  disagree 
upon  the  existence  of  negligence,  the  question 
is  for  the  jury ;  it  being  for  the  court  only  where 
the  inferences  from  the  evidence  are  certain  and 
incontrovertible,  so  that  fair  minded  men  would 
not  differ  in  their  conclusion. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  gi  279-306 ;  Dec.  Dig.  {  136.*] 

Error  to  Circuit  Court  of  City  of  Roa- 
noke. 

Action  by  T.  G.  Young  against  the  Roa- 
noke Railway  &  Electric  Company.     Judg- 


*For  otber  cases  sm  same  topic  and  lecUon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezea 
62  S.E.-«1 
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ment   for  plaintlfl,    and   defendant  brings 
error.     Affirmed. 

nie  following  InBtmctlong  were  gtreu  for 
plaintiff  over  defendant's  objections: 

"(1)  The  court  Instructs  the  Jury  that 
the  defendant  company  has  only  the  right 
to  use  the  streets  of  Boanoke  City  in  com- 
mon with  plaintlfl  and  other  citizens,  and 
that  it  has  not  a  superior  right,  each  has 
an  equal  right,  and  that  In  the  lawful  use 
of  the  streets  at  a  comer  of  Jefferson  and 
Church  be  had  the  right  to  presume  that 
the  defendant  would  approach  street  cross- 
ings at  populous  sections  with  Its  cars 
under  proper  control  and  at  a  reasonable 
rate  of  speed  to  avoid  coUlBions  with  ordi- 
narily prudent  travelers,  and  if  you  believe 
from  the  evidence  that  the  plaintiff,  ex- 
CTdslng  ordinary  care,  met  with  accident 
herein  complained  of,  was  the  proximate 
resalt  of  said  car  running  at  an  excessive 
rate  of  speed  or  not  being  nnder  proper 
control,  you  must  find  for  the  plaintiff. 

"(2)  The  court  Instructs  tbe  Jury  that, 
if  the  defendant  company  seeks  to  relieve 
itself  of  liability  by  reason  of  the  plaintiff's, 
having  been  guilty  of  contributory  negli- 
gence, tbe  burden  of  proving  such  contrib- 
utory n^Iigsnce  rests  upon  the  defendant, 
unless  such  contributory  negligence  is  dis- 
closed by  the  plaintiff's  evidence,  or  can 
fairly  be  Inferred  from  the  drcnmstances. 

"(3)  The  eonrt  Instructs  the  Jury  that 
reasonable  rate  of  speed  of  street  cars  will 
differ  at  different  places,  and  that  which 
may  be  a  reasonable  rate  of  speed  at  one 
place  may  be  excessive  speed  at  another, 
that  while  a  rate  of  Bi>eed  in  excess  of  the 
city  ordinance  Is  an  excessive  rate  a  lesser 
rate  of  speed,  if  inconsisent  with  the  cus- 
tomary use  of  tbe  street  by, the  public  with 
safety,  is  also  excessive,  and  may  be  con- 
sidered by  you  in  determining  the  evidence. 

"(4)  The  court  instructs  the  Jury  that  a 
street  car  company  owes  the  duty  of  fore- 
sight to  persons  and  vehicles  crossing  its 
tracks  in  a  dty,  and,  if  the  failure  to  keep 
a  proper  lookout  was  the  approximate 
cause  of  an  injury  inflicted  upon  a  person 
crossing  its  tracks,  the  street  car  company 
la  liable,  notwithstanding  the  fact  that  the 
person  injured  was  guilty  of  negligence  in 
going  1^>on  the  track. 

"(5)  The  conrt  further  instructs  the  Jury 
that  though  the  plaintiff  may  have  been 
guilty  of  negligence,  and  although  that  neg- 
ligence may  In  fact  have  contributed  to 
the  accident,  yet  if  the  defendant  company 
could,  by  the  exercise  of  ordinary  care, 
have  avoided  tbe  accident  which  happened, 
the  plaintiff's  negligence  will  not  excuse  the 
defendant  company,  and  they  must  find 
for  the  plaintiff. 

"(9)  The  court  instructs  the  Jury  that 
If  they  believe  from  the  evidence  that  the 
motorman  in  charge  of  the  defendant's  car 
at  the  time  of  the  accident  failed  to  ke^ 


a  vigilant  lookout  as  he  was  approaching 
the  point  where  the  accident  occurred,  or 
failed  to  keep  his  car  under  proper  control 
at  such  time  and  place  as  alleged  in  the 
declaration,  and  if  the  Jury  shall  farther 
believe  from  all  the  evidence  that  the  in- 
jury to  the  plaintiff  was  caused  by  the 
default  of  the  said  motorman  in  tbe  mat- 
ter of  keeping  a  vigilant  lookout,  or  in 
failing  to  keep  his  car  under  pnqjter  con- 
trol, then,  in  either  event,  the  drfendant 
company  was  guilty  of  negligence,  and  the 
Jury  must  find  for  the  plaintiff,  and  as- 
sess such  damages,  not  excedlng  $200(X 
in  his  favor,-  as  they  believe  he  has  sus- 
tained by  reason  of  such  negligence,  and 
in  estimating  such  damages  they,  the  Jury, 
should  take  Into  consideration  the  injuries 
he  has  sustained  and  the  bodily  and  men- 
tal suffering  caused  by  the  injury,  together 
with  all  such  sums  as  he  may  have  ex- 
pended, if  any,  to  be  cured  of  his  Injury 
and  sickness  occasioned  by  such  injury, 
and  also  snch  damages  as  will  compensate 
him  for  the  loss  of  time  and  earning  ca- 
pacity, so  far  as  they,  the  Jury,  may  be- 
lieve from  the  evidence  that  his  injury  has 
caused  him. 

"(7)  The  court  instructs  the  Jury  that, 
although  yon  may  believe  from  the  evi- 
dence that  the  plaintiff  was  guilty  of  the 
want  of  ordinary  care  in  going  upon  the 
tracks  of  said  defendant  company  to  cross 
same  at  the  time  be  did,  still  if  yon  be- 
lieve from  the  evidence  that  the  motorman 
could  have  avoided  the  accident  by  the 
use  of  ordinary  care,  after  he  saw,  or  by 
the  use  of  ordinary  care  could  have  seen, 
that  tbe  plaintiff  was  on  or  very  near  the 
track  driving  toward  said  track  and  In  dan- 
ger of  being  struck  by  the  car,  yon  must  find 
for  the  plaintiff. 

"(8)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the 
plaintiff  was  placed  In  a  dangerous  po- 
sition by  the  negligent  approach  of  tbe  car, 
and  the  plaintiff,  being  placed  in  a  perilous 
position,  attempted  to  cross  the  track  in- 
stead of  backing  his  horse,  he  cannot  be 
held  responsible  for  his  mistake  in  attempt- 
ing to  cross  the  track." 

Robertson,  Hall  &  Woods,  for  plaintiff  In 
error.  Halrston,  Blley  &  Hairston  and  Hunt 
&  Staples,  for  defendant  in  error. 

E:eith,  p.  This  suit  was  instituted  by 
T.  O.  Young  to  recover  damages  from  the 
Roanoke  Railway  &  Electric  Company  for 
personal  Injuries,  and  resulted  in  a  verdict 
and  judgment  in  his  favor,  which,  upon  ex- 
ceptions taken  at  the  trial,  la  now  before 
us  upon  the  petition  of  the  railway  company. 

The  first  error  assigned  is  that  the  court 
erred  in  overruling  the  defendant's  motion 
to  set  aside  tbe  verdict  as  contrary  to  the 
law  and  the  evidence;  the  second  that  the 
court  erred  in  giving  Inatmctions  asked  tor 
by  defendant  In  error;  and,  third,  that  the 
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court  erred  In  refnBlng  to  permit  a  witness 
O.  I.  Hart  to  read  to  the  jnry  tbe  stenograph- 
ic notes  of  the  testimony  of  A.  C.  Bucker  at 
the  fonner  trial;  It  ^Ing  shown  that  the 
said  A.  0.  Rncker  was  dead. 

We  shall  first  dispose  of  the  last  assign- 
ment of  error. 

The  petitioner  sought  to  prove  what  A.  C. 
Rncker,  deceased,  had  testified  to  at  a  former 
trial  by  O.  I.  Hart,  the  stenographer  who  re- 
ported the  case  on  tliat  occasion.  Hart  pro- 
duced his  original  notes  of  the  testimony, 
which  were  taken  down  by  him  as  the  wit- 
ness testified,  and  was  asked  if  he  knew, 
either  from  haying  refreshed  his  recollection 
by  going  over  the  notes,  or  from  his  general 
usage  and  practice  in  taking  down  accurately 
the  testimony  of  a  witness  as  be  testifies  that 
these  notes  were  a  correct  memorandum  of 
the  testimony  of  Mr.  Bucker,  as  he  gave  it 
on  the  stand.  This  question  was  answered 
In  the  afBrmatlve,  and  the  witness  was  asked 
to  read  his  notes  to  tbe  Jury,  to  which  de- 
fendant In  error  objected,  and  the  court  sus- 
tained the  objection;  the  court  being  of 
opinion  that  the  witness  could  only  use  his 
notes  for  the  purpose  of  refreshing  his  mem- 
ory and  tliat  be  must  then  speak  from  a  pres- 
ent recollection  refreshed  by  the  notes  of 
the  testimony.  It  appears  that  the  testi- 
mony was  Introduced  in  accordance  with  the 
ruling  of  the  trial  court,  and  that  the  peti- 
tioner was  therefore  not  prejudiced  by  the 
ruling  of  the  court  by  his  own  admission, 
but  merely  desires  now  to  hare  the  opinion 
of  this  court  as  to  the  proper  practice  in 
such  cases. 

This  court  has  nniformly  declined  to  pass 
upon  a  moot  question.  We  think  it  safer 
to  wait  until  the  question  is  presented  in  a 
form  that  renders  its  decision  necessary  to 
a  proper  disposition  of  tbe  case. 

The  facts  disclosed  by  the  evidence  are  as 
follows:  On  the  5th  of  April,  1906,  T.  O. 
Tonng  was  injured  in  a  collision  with  a  car 
of  tbe  railway  company  at  the  corner  of 
Jefferson  street  and  Church  avenue.  In  the 
city  of  Roanoke.  The  collision  occurred 
about  7  o'clock  in  the  morning,  between  a 
car  running  north  on  Jefferson  street  and  a 
one-horse  dray,  or  market  wagon,  driven  by 
Toung,  going  west  on  Church  avenue.  At 
the  point  where  the  accident  occurred,  Jef- 
ferson street  is  40  feet  wide  from  curb  to 
curb,  and  Church  avenue  is  30  feet  wide  from 
curb  to  curb.  JefTerson  street  at  this  point, 
slopes  to  the  north  at  a  grade  of  about  1% 
degrees.  The  car  was  proceeding  north  down 
this  grade,  and  had  stopped  to  take  on  or 
let  off  passengers  at  the  avenue  immediately 
south  of  Church  avenue.  Young  was  driving 
west  along  Church  avenue  In  a  trot,  but 
before  reaching  the  crossing  he  checked  his 
horse,  looked  up  the  street,  and  saw  the  car 
coming.  Thinking  that  he  had  time  to  cross 
the  track  safely  In  front  of  the  car.  Young 
urged  his  horse  forward  and  attempted  to 
«ro8S.     The   motorman,   seeing   the   driver 


check  his  horse,  assumed  that  he  would  not 
attempt  to  cross  in  front  of  the  car,  and 
made  no  attempt  to  stop  or  check  its  speed. 
Young  testifies  that,  when  he  urged  bis  horse 
forward  to  cross  the  track,  the  car  was 
something  like  TSi,  yards  distant  Tbe  evi- 
dence tends  to  show  that  the  car  was  moving 
at  the  rate  of  about  20  or  25  miles  an  hour, 
and  defendant  In  error  states  in  his  evi- 
dence that  he  would  have  had  plenty  of  time 
to  cross  If  the  car  had  been  going  at  a  prop- 
er rate  of  speed.  The  car  seems  to  have 
struck  the  hind  wheel  of  the  wagon  near 
the  center  or  hub  of  the  wheel.  That  the 
car  was  moving  at  quite  a  rapid  rate  is  fur- 
ther shovm  by  the  fact  that  after  the  colli- 
sion the  wagon  was  carried  a  distance  of 
between  40  and  60  feet,  and  the  car  moved 
nearly  half  a  block  with  Its  brakes  applied. 

Without  doubt  the  _  driver  of  the  wagon 
saw  the  car.  It  is  equally  certain  tliat  the 
motorman  of  the  car  saw  or  could  have  seen 
the  driver.  It  may  be  conceded  that  the 
driver  was  guUty  of  negligence  In  taking 
the  chance  of  being  able  to  cross  the  street 
in  front  of  a  rapidly  approaching  car;  and 
the  question  upon  which  the  decision  of  tbe 
case  depends  is  whether  or  not,  after  the 
motorman  saw,  or  should  have  seen,  the 
position  of  danger  In  which  the  defendant 
in  error  had  voluntarily  placed  himself,  he 
could,  by  the  exercise  of  ordinary  care  on 
his  part,  have  avoided  the  Injury. 

We  think  there  was  evidence  proving,  or 
tending  to  prove,  all  tbe  facts  upon  which  the 
instructions  given  by  the  court  were  predi- 
cated, and  are  of  opinion  that  those  Instruc- 
tions correctly  propounded  the  law.  We 
have,  then,  only  to  determine  whether  the 
verdict  is  contrary  to  the  evidence,  and  up- 
on that  Issue  we  cannot  say  that  the  verdict 
of  the  Jury  Is  so  plainly  without  evidence, 
or  so  contrary  to  tbe  weight  of  the  evidence 
as  to  warrant  us  in  disturbing  a  verdict 
which  has  received  tbe  sanction  of  the  trial 
court 

Tbe  case  is  controlled,  we  think,  by  Car- 
rlngton  v.  Ficklln,  32  Grat.  670,  Kimball  Se 
Fink  V,  Friend's  Adm'r,  95  Va.  125,  27  S. 
E.  901,  and  Marshall  v.  Valley  B.  Co.,  97  Va. 
653,  84  S.  E.  455,  and  cases  of  like  character, 
in  which  this  court  has  held  that,  "when  the 
question  arises  upon  a  state  of  facts  on  which 
reasonable  men  may  fairly  arrive  at  different 
conclusions,  the  fact  of  negligence  cannot  be 
determined  until  one  or  tbe  other  of  these 
conclnslons  has  been  drawn  by  the  Jury.  Tbe 
Inference  to  be  drawn  from  tbe  evidence 
must  be  either  certain  and  incontrovertible, 
or  they  cannot  be  decided  by  the  court  Neg- 
ligence cannot  be  conclusively  established  by 
a  state  of  facts  upon  which  fair-minded  men 
will  differ." 

See,  also,  Richmond  Traction  Co.  ▼.  Clarke, 
101  Va.  382,  43  S.  B.  618,  where  the  court 
said:  "A  plaintiff,  even  though  a  treq)aBser, 
may  recover  of  a  railway  company  for  an 
injury  Inflicted   upon  him,  notwitbstandlnf 
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his  own  negligence  may  hare  exposed  him 
to  the  risk  of  Injury,  if  the  company,  after 
it  became  aware  of  the  plaintifTs  danger, 
could,  by  the  use  of  ordinary  care,  have 
avoided  Injuring  him,  and  failed  to  do  so." 

We  are  of  opinion  that  there  is  no  error  in 
the  rulings  complained  of,  and  the  Judgment 
Is  affirmed. 

Affirmed. 


JACKSON  v.  VALLEY  TIB  &  LUMBER  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

1.  Eqititt  (f  416*)— Dkcbek— FoBU  and  Sux- 

mCIENOf. 

It  Is  no  objection  to  a  decree  that  the 
reasons  for  the  decisions  are  recited  therein. 

[Ed.  Note.— For  ether  cases,  see  Eiouits',  Cent, 
Dig.  i  836 ;   Dec.  Dig.  {  415.»] 

2.  BANKBUTTOT    (S    19b*)  —  DiSTBIBXTTION   OV 

BiflTATB— Attaohmert— Lien  . 

Under  Bankruptcy  Act  July  1, 1898,  c.  541, 
I  67f,  30  Stat  565  fU.  S.  Comp.  St.  1901,  p. 
3450),  providing  that  all  attachments  or  other 
liens  against  a  person  who  is  insolvent  at  any 
time  witliin  fonr  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  against  him  are  void  in 
case  he  is  adjudged  a  bankrupt,  the  debtor 
must  not  only  be  Insolvent,  but  the  insolvency 
must  have  existed  at  the  tune  the  lien  at- 
tached. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  190.*] 

3.  Bankbuptcy   (8   216*)  —  Distbibution   or 
estate— Actions— Evidence. 

Under  Bankruptcy  Act  July  1,  1898,  c. 
641.  I  67f,  30  Stat.  565  (U.  S.  Comp.  St.  1901, 
p.  3450),  making  void  liens  created  aeainst  a 
bankrupt  within  four  months  prior  to  the  filing 
of  the  petition,  the  burden  of  proving  insol- 
vency at  the  time  the  lien  was  created  is  on 
the  one  asserting  it 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  216.*] 

4.  Bankbxjptct  (S  200*)  —  Distbibution  op 
Estate— Attacuhents  and  Otheb  Liens— 

— iNCIPIBNOr. 

Under  Bankruptcy  Act  July  1,  1898.  c. 
541,  J  67f,  30  Stat.  565  (U.  S.  Comp.  St.  1901, 
p.  3450),  providing  that  attachments  or  other  liens 
against  a  person  who  is  insolvent  at  any  time 
within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy  are  void,  the  lien  of  an 
attachment  is  created  when  the  levy  is  made, 
and  does  not  depend  on  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  297-300;    Dec.  Dig.  §  20O.»J 

6.  Bankbuptcy  (S  216*)  —  Distbibution  or 
Estate— Liens — Dissolution- Pleading. 
After  an  attachment  was  levied  the  debtor 
was  adjudged  a  bankrupt,  and  the  trustee  in 
bankruptcy  filed  a  petition  in  the  attachment 
proceedings  and  moved  to  abate  the  attachment, 
stating  verbally  that  his  grounds  were  that  the 
attachment  was  void  under  Bankruptcy  Act 
July  1,  1898.  c.  541.  S  67f.  30  Stat  565  (U.  S. 
Comp.  St  1901,  p.  34.">0),  relating  to  liens  creat- 
ed within  four  months  before  the  petition  in 
t>ankruptcy,  and  was  informed  that  the  motion 
would  be  resisted  because  the  trustee  had  not 
shown  that  the  bankrupt  was  insolvent  at  the 
time  the  lien  was  created.  The  trustee  an- 
nounced that  he  was  willing  that  the  court 
should  take  the  case  for  decision  on  the  record. 
Held  that,  after  decision  against  him,  the  trus- 
tee was  not  entitled   to   file  an  amended   and 


supplemental   petition,   setting  forth   the    t 

Grounds  contained  in  the  motion  to  abate  in  or- 
er  to  secure  an  opportunity  to  produce  the  evi- 
dence he  might  have  produced  under  tlie  former 
petition. 

[Ed.  Note.— For  otlier  cases,  see  Bankmptcy, 
Dec.  Dig.  i  216.*] 

Appeal  from  Corporation  Court  of  City  of 
Staunton. 

Proceedings  In  attachment  by  the  Valley 
Tie  &  Lumber  Conyiany  against  H.  N.  61- 
rard.  In  which  E.  H.  Jackson,  trustee,  files  bis 
petition  to  abate  attachment.  From  a  Jad;;- 
ment  for  the  Valley  Tie  &  Lumber  Company, 
said  Jackson  appeala    Affirmed. 

Landes  &  East  and  Richard  8.  Ker,  fat 
appellant    J.  M.  Perry,  for  appellee. 

CARDWELL,  3.  On  the  13th  of  Septem- 
ber, 1906,  E.  K.  Mercereau  sued  ont  of  the 
corporation  court  of  the  city  of  Stannton 
a  chancery  attacliment  against  H.  N.  Olrard, 
the  ground  of  the  attachment  being  that 
Girard  was  a  nonresident,  and  on  that  day 
the  process  In  the  suit  was  served  on  the 
Valley  Tie  &  Lumber  Company,  a  partner- 
ship, as  garnishee  defendants. 

On  November  5,  1906,  In  the  city  of  Wash- 
ington, D.  C,  the  defendant  Girard  was  ad- 
judicated bankrupt  on  his  own  petition.  Feb- 
ruary 19,  1907,  B.  H.  Jackson  filed  his  peti- 
tion In  this  attachment  suit,  setting  forth  the 
adjudication  of  Girard  a  bankrupt,  the  ap- 
pointment of  petitioner  as  his  trustee;  that 
the  plaintiff  in  this  suit  had  attached  a  fund 
of  about  1567.37  owing  to  the  estate  of  Girard 
by  the  defendant,  the  Valley  Tie  &  Lumber 
Company;  and  that  "Inasmuch  as  the  said 
Girard  Is  now  a  bankrupt,  and  as  your  peti- 
tioner has  been  appointed  by  the  creditors 
of  said  bankrupt  as  trustee  to  take  charge 
of  all  the  assets  of  said  estate,  he  has  a  right 
to  require  the  said  Valley  Tie  &  Lumber 
Company  to  pay  over  to  him  the  said  sum  of 
$567.37,"  etc.,  and  praying  to  be  made  a 
party  defendant  In  the  chancery  suit  On 
the  same  day  the  petitioner  was  made  a 
party  defendant  in  the  cause,  and  thereupon 
filed  a  motion  In  writing  to  abate  the  at- 
tachment. 

At  the  same  term  of  the  court  counsel  for 
the  complainant,  Mercereau,  requested  the 
grounds  of  the  trustee's  motion  to  abate,  and 
in  response  the  verbal  statement  was  made 
that  the  grounds  relied  upon  were  that  "Gi- 
rard had  been  adjudicated  a  bankrupt  within 
four  months  after  the  attachment  In  this 
cause  was  executed,"  and  that  accordingly 
the  said  attachment  and  the  levy  thereof 
were  null  and  void,  under  and  by  reason  of 
the  provisions  of  the  bankruptcy  act,  and  es- 
pecially section  67f  thereof  (Act  July  1,  1898, 
c.  641,  30  Stat  565  [U.  S.  Comp.  St  1901. 
p.  3450])";  and  the  cause  was  then  con- 
tinued to  the  March  term  of  the  court 

On  the  first  day  of   the  March  term  a 
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motion  of  the  complainant  to  require  Jack- 
Bon,  as  the  bankrupt'B  trustee,  to  file  a  writ- 
ten statement  of  tbe  gronnda  of  bis  motion 
to  abate  tbe  attacbment,  was  overruled,  tbe 
court  being  of  opinion  that  the  matter  re- 
quired bad  already  been  stated  by  the  trustee 
wltb  sufSclent  particularity,  thereupon  the 
hearing  of  the  motion  to  abate  was  set  for 
Tuesday,  March  12tb. 

On  tbe  day  named  counsel  for  the  trustee 
was  by  counsel  for  the  complainant  Informed 
of  tbe  grounds  on  wblcb  the  motion  to  abate 
would  be  resisted,  tIz.  :  "That  no  evidence 
had  been  adduced  by  the  trustee  or  any  per- 
son showing  or  tending  to  sbow  that  said 
Oirard  was  Insolvent  at  the  date  of  tbe  levy 
and  obtaining  of  tbe  said  attachment," 
whereupon  the  bearing  was  continued  to  the 
next  day,  March  13th,  and  on  the  last-named 
day  was  by  consent  continued  to  the  16th. 

On  March  16tb,  tbe  day  fixed  for  tbe  bear- 
ing, the  trustee  announced  to  the  court 
"that  be  was  willing  that  the  court  should 
take  tbe  case  for  decision  upon  tbe  record 
as  It  then  stood,,  and  upon  tbe  autboritles 
cited  by  both  parties,"  and  then  tbe  case 
was  heard,  the  court  reserving  It  until  tbe 
18th  for  decision. 

On  the  18th  of  March  the  court  announced 
ItB  Judgment  overruling  the  motion  to  abate 
tbe  attachment  on  the  groubd  that  "there  la 
no  evidence  or  proof  in  this  cause  that  said 
GIrard,  at  tbe  date  of  tbe  obtaining  of  tbe 
attachment  and  tbe  levy  thereunder,  as 
shown  by  tbe  record,  was  insolvent" 

Owing  to  the  -physical  indisposition  of  the 
judge  of  the  court,  the  decree  prepared  in 
accordance  with  bis  ruling  was  not  entered 
on  the  19tb,  and  on  the  20th  of  March,  but 
before  the  entry  of  the  decree  in  the  order 
book  of  tbe  conrt.  the  trustee,  by  counsel, 
appeared  in  court,  and  asked  leave  to  file 
what  was  styled  ."an  amended  and  sup- 
plemental petition,"  wherein  he  prayed  tbe 
abatement  of  tbe  attacbment  on  certain 
grounds  stated,  to  wit,  the  provisions  of  sec- 
tion 67f  of  the  bankruptcy  act;  but  this 
petition  was  not  allowed  to  be  filed,  the  court 
being  of  opinion  that  tbe  ground  stated  there- 
in for  abatement  of  the  attachment  was 
merely  a  written  statement  of  the  ground 
npon  which  had  been  based  tbe  former  mo- 
tion to  abate,  which  written  statement  tbe 
trustee  before  tbe  hearing  declined  to  fur- 
nish, and,  the  court  being  further  of  opinion 
that  no  sufficient  grounds  for  a  rehearing  of 
the  cause  were  alleged,  proceeded  to  enter 
the  decree  prepared  in  accordance  with  its 
decision  of  the  18th  of  March,  dismissing 
the  original  petition  of  the  trustee  filed  In 
the  cause,  from  which  decree  tbe  bause  is 
brought  to  this  court  on  appeal. 

Complaint  is  made  that  the  foregoing  facts 
as  to  what  took  place  in  the  lower  court  are 
all  set  out  in  its  decree  adversely  to  appe- 
lant, but  we  are  unable  to  appreciate  the 
force  of  the  contention  that  this  method  of 
stating  the  reasons  for  the  court's  decision 


is  In  violation  of  established  rules  of  equity 
practice.  Tbe  court  might  have  with  tbe 
utmost  propriety  set  out  Its  reasons  for  tbe 
decision  rendered  in  a  written  opinion  filed 
in  the  record  and  made  a  part  of  the  de- 
cree carrying  out  the  decision,  and  there  is  no 
conceivable  reason  why  the  grounds  for  tbe 
court's  ruling  should  not  be  recited  In  its 
decree. 

The  two  assignments  of  error  ^lied  on  are: 
First,  tbe  refusal  of  the  court  to  abate  tbe 
attachment  under  appellant's  original  peti- 
tion filed  in  the  cause;  and,  second,  its  refusal 
to  allow  the  filing  of  the  "amended  and  sup- 
plemental petition"  of  appellant  tendered  on 
the  20th  day  of  March,  1907,  the  day  pre- 
vious to  tbe  entry  of  tbe  decree  appealed 
from. 

Section  67f  of  tbe  bankruptcy  act,  so  far 
as  material  here,  is  as  follows:  "That  all 
levies,  Judgments,  attachments,  or  other  liens 
obtained  through  legal  proceedings  against 
a  person  who  is  Insolvent,  at  any  time  with- 
in four  months  prior  to  tbe  flUug  of  a  peti- 
tion In  bankruptcy  against  bim,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged 
a  bankrupt,  and  the  property  affected  by  tbe 
levy,  judgment,  attachment  or  other  lien 
shall  be  deemed  wholly  discharged  and  re- 
leased from  the  same." 

The  essential  to  the  invalidity  of  any  lien 
failing  within  the  purview  and  control  of 
.the  statute  is  that  (a)  the  llenee  must  be 
insolvent;  (b)  tbe  Insolvency  must  have  ex- 
isted at  the  time  the  lien  attached,  or,  as 
applied  to  this  case,  GIrard  must  have  been 
Insolvent  on  September  13,  1906,  the  date 
of  tbe  levy  of  the  attachment. 

Loveland  on  Bankruptcy  (3d  Ed.)  i  192c, 
discussing  paragraph  e7f  of  the  bankriqptcy 
act,  says:  "It  is  essential,  to  bring  a  case 
within  the  prohibition,  that  it  appear  that  tbe 
Hen  was  obtained  against  a  person  who  was 
insolvent  at  the  time.  It  It  does  not  so  ap- 
pear, the  lien  is  valid.  It  Is  not  sufficient 
that  the  levy  caused  insolvency."  See,'  also, 
1  Remington  on  Bankruptcy,  |  1460. 

In  Simpson  v.  "Van  Etten  (O.  C.)  108  Fed. 
199,  the  opinion  of  tbe  court  quotes  with  ap- 
proval from  Collier's  work  on  Bankruptcy 
(3d  Ed.,  p.  434)  as  follows:  "Not  all  liens  ob- 
tained against  one  afterwards  and  within 
four  months  adjudged  bankrupt  are  deemed 
null  and  void.  It  must  appear  that  the  per- 
son whose  property  is  subject  to  tbe  lien  was 
insolvent  at  the  time  of  the  creation  of  tbe 
lien.  It  is  evident  a  Hen  might  be  obtained 
against  one  who  is  adjudged  bankrupt  within 
four  months  thereafter,  but  who  was  not 
Insolvent  at  the  time  the  lien  was  obtain- 
ed. The  act  of  bankruptcy  and  tbe  Insolvent 
cy  might  have  occurred  at  some  period  subs^ 
quent  to  the  creation  of  the  Hen.  If  so,  the 
adjudication  of  bankruptcy  would  in  no  way 
determine  whether  or  not  the  party  was  in- 
solvent at  the  time  tbe  lien  was  created." 

The  burden  of  proof  of  such  insolvency  as 
is  meant  In  paragraph  67t  is  held  in  Be  Chap- 
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pell  (D.  O.)  118  Fed.  B45,  to  be  upon  the  par- 
ty alleging  it  as  ground  for  abatement  The 
syllabus  In  that  case  U  as  follows:  "Where 
the  trustee  of  one  who  was  adjudicated  bank- 
rupt on  his  voluntary  petition  files  a  peti- 
tion alleging  that  certain  partial  payments 
to  creditors,  made  within  four  months  of 
filing  the  bankrupt's  petition,  were  made 
while  he  was  Insolvent,  and  praying  that 
-nich  creditors  be  required  to  return  such 
preferential  payments  before  being  permitted 
to  receive  dividends  on  their  claims,  and  the 
creditors  answered  that  the  bankrupt  was 
not  insolvent  at  the  times  such  payments 
were  made,  no  presumption  arises  from  the 
adjudication  In  bankruptcy  that  the  bank- 
rupt was  Insolvent  for  four  months,  or  any 
period,  before  his  petition  was  filed,  and 
hence  it  Is  incumbent  on  the  trustee  to  prove 
the  insolvency." 

In  the  case  at  bar  appellant,  neither  in 
his  petition  filed  In  the  lower  court,  nor  in 
any  stiitement  of  his  grounds  of  motion  to 
abate  the  attachment,  relied  upon  Olrard's 
insolvency  within  four  months  previous  to 
his  being  adjudicated  bankrupt,  but  relied 
solely  on  the  ground  that  Glrard  had  been 
adjudicated  bankrupt  within  four  months 
after  the  attachment  In  this  case  was  execut- 
ed, and  that  accordingly  the  attachment  and 
the  levy  thereof  were  null  and  void  under  and 
by  reason  of  the  provisions  of  the  bankruptcy 
act,  and  especially  paragraph  67f  thereof. 
So  that,  although  counsel  for  appellant  was 
called  upon  to  state  in  writing  the  grounds 
of  his  motion  to  abate  the  attachment,  and 
was  advised  that  the  grounds  of  resistance 
of  that  motion  were  that  no  evidence  had 
been  adduced  by  the  appellant,  or  any  per- 
son, showing  or  tending  to  show  that  Glrard 
was  Insolvent  at  the  date  of  the  levy,  and  the 
obtaining  of  the  attachment  sought  to  be 
abated,  he  declined  to  furnish  any  evidence 
as  to  insolvency,  and  agreed  that  the  court 
should  take  the  case  for  decision  upon  the 
record  as  it  then  stood  and  the  authorities 
dted  by  counseL  Under  these  conditions,  the 
judgment  of  the  court  overruling  the  motion 
to  abate  the  attachment  was  plainly  right. 

It  is  contended,  however,  for  appellant 
that  the  attachment  constituted  no  lien,  be- 
cause incomplete  and  Inchoate,  for  the  rea- 
son that  it  did  not  become  full,  efTectual,  and 
binding  as  a  perfect  lien  until  judgment  of 
the  court  entered  thereon;  that  such  a  lien 
Is  merely  a  provisional  lien  which  could  only 
be  rendered  perfect  by  judgment;  and  that, 
bankruptcy  having  intervened  between  the 
time  of  the  fixing  of  this  provisional  lien 
and  the  rendition  of  judgment  thereon,  no 
judgment  could  properly  be  rendered  thereon. 

Section  2871  of  the  Code  of  1901  provides: 
"The  plaintift  shall  have  a  lien  from  the 
time  of  the  levying  of  such  attachment,  or 
serving  a  copy  thereof  as  aforesaid  *  *  * 
upon  the  personal  property,  choses  In  action, 
and  other  securities  of  such  defendant  in 


the  hands  of  or  owing  t^  such  garnishee  on 
whom  it  is  so  served.    •    •    •  " 

In  support  of  appellant's  contention.  Be 
Lesser  (D.  0.)  106  Fed.  201,  and  Be  Johnson 
(D.  0.)  108  Fed.  878,  are  relied  oa  Aside 
from  tiie  explicit  language  of  the  section  of 
the  Oode,  supra,  expressly  giving  a  lien  in 
favor  of  the  attaching  creditor  from  the 
time  of  the  levying  of  the  attachment,  the 
weight  of  authority  is  expressly  against  ap- 
pellant's contention.  The  cases  relied  on 
for  appellant,  above  referred  to,  may  have 
been  justified,  to  some  extent  at  least,  by 
the  peculiar  language  of  the  statutes  re- 
viewed. 

In  Be  Beaver  Coal  Co.,  118  Fed.  889,  51 
C.  C.  A.  619,  those  cases  were  reviewed  and 
disapproved,  and  there  the  Circuit  Court  of 
Appeals  cited  with  approval  Be  Blair  (I>. 
C.)  108  Fed.  529,  where  the  statate  of  Massa- 
chusetts very  similar  to  our  statute  was  re- 
viewed, and  held  that  an  attachment  cre- 
ates a  lien;  the  opinion  saying:  "Where, 
however,  the  lien  Is  created  by  the  attach- 
ment, the  judgment  and  levy  create  no  new 
and  additional  lien,  but  only  enforce  a  lien 
already  existing.  Hence  in  this  case  the 
levy  and  execution  did  not  atFect  the  pn^ 
erty  attached  with  a  lien  avoided  by  the 
bankruptcy  act,  but  only  enforced  a  lloi  al- 
ready existing,  which  lien  the  bankruptcy 
act  expressly  protected.  With  these  views 
and  those  of  the  court  herein  appealed  from 
we  agree." 

In  other  vrords,  that  case  repudiates  the 
doctrine  of  "inchoate"  or  "Imperfect"  liens 
with  respect  to  liens  by  attachment,  and 
holds,  in  effect,  that  the  lien  of  the  attach- 
ment is  perfected  by  the  levy  tfaereoC,  and 
that  a  judgment  or  decree  in  enforcement  of 
this  valid  pre-existing  Hen  is  not  the  judg- 
ment or  decree  denounced  by  the  bcmkruptcy 
act,  which  was  plainly  confined  to  judg- 
ments creating  liens. 

In  Metcalf  Bros.  &  Go.  v.  Barker,  187  XJ. 
8.  165,  23  Sup.  Ct  67,  47  Ii.  Ed.  122,  the  Su- 
preme Court  of  the  United  States  dtes  with 
approval  Be  Beaver  Coal  Co.,  suinra,  where 
had  arisen  the  very  question  made  here  as 
to  the  validity  of  an  attachment  lien  as  a 
lien  prior  to  the  judgment  In  the  attachment 
proceeding,  and  In  declaring  the  lien  valid  as 
a  lien.  In  spite  of  the  fact  that  final  Judg- 
ment was  necessary  to  its  enforcement,  the 
court  said:  "The  preponderance  of  authority 
is  against  the  rule  heretofore  adopted  in 
this  case,  and  an  examination  of  the  bank- 
ruptcy act  convinces  me  that  such  a  rale  is 
contrary  to  the  intent  of  the  law.  The 
phrase,  'or  other  liens,'  in  section  67f,  makes 
it  clear  that  the  word  'judgments'  is  used 
solely  with  reference  to  the  liens  created 
ther^y.  The  lien,  not  the  Judgment,  is  the 
thing  prescribed;  and  that  the  lien  of  at- 
tachments Is  without  reference  to  the  time 
when  the  judgment  is  rendered  in  the  attach- 
ment suit  Is  shown  by  the  tact  that  the  op- 
eration of  the  provision  in  question  as  t» 


Digitized  by 


Google 


Va.) 


JACKSON  ▼.  VALLEY  TIB  Ai  LUHBBR  CX). 


967 


attachmenta  by  its  terms  affects  only  such 
attadunenta  as  are  levied  wltbln  four  months 
of  the  filing  of  the  petition  in  bankruptcy — 
a  matter  wholly  Immaterial  if  the  Judgment 
rendered  within  such  period  la  annulled,  and 
with  it  the  lien  of  any  attachment  thereto- 
fore levied." 

It  would  seem  clear,  therefore,  from  the 
forgoing  authorittes  that  appellant's  first 
assignment  of  error  is  without  merit. 

In  considering  the  second  assignment  of 
error,  we  deem  it  unnecessary  to  repeat 
-what  has  already  been  said  with  respect  to 
the  opportunities  given  appellant  in  the  low- 
er court  to  present  his  case  fully,  and  show- 
ing that,  after  full  opportunity  to  make  out 
his  case,  he  not' only  declined  to  state  any 
other  ground  for  the  abatement  of  the  at- 
tachment than  that  the  levy  of  the  attach- 
ment was  within  four  months  prior  to  the 
adjudication  of  Glrard  as  bankrupt,  but  of- 
fered no  evidence  in  the  cause  that  he  was 
Insolvent  at  the  date  of  the  levy.  The  re- 
fusal of  the  court  to  consider  the  amended 
and  supplemental  petition  tendered  by  ap- 
pellant was  upon  the  ground  that  the  peti- 
tion merely  stated  in  writing  the  ground  up- 
on which  the  trustee's  motion  to  abate  was 
based,  which  written  statement  the  trustee 
bad  formerly  refused  to  famish,  and  because 
this  matter  had  been  heard  and  determined. 

It  Is  true  that  great  liberality  has  been 
shown  by  the  courts  in  allowing  amendments 
to  pleadings,  both  in  equity  and  at  law,  but, 
when  a  parly  has.  every  opportunity  afforded 
him  to  present  his  case  for  consideration  and 
determination  by  the  court,  it  never  has 
been  the  practice,  and  such  a  practice  should 
not  be  established,  to  allow  a  party  to  keep 
back  part  of  his  case  until  he  ascertains 
what  the  decision  of  the  court  will  be,  and 
then  come  forward  and  obtain  another  hear- 
ing of  matters  whl<^  he  might  have  brought 
forward  when  the  case  was  first  submitted 
but  declined  to  do-  so. 

In  Alsop  V.  Catlett,  97  Va.  864,  84  8.  B. 
48,  the  court  said  that,  while  amendments 
are  largely  In  the  discretion  of  the  court, 
where  the  matters  sought  to  be  brought  for- 
ward by  an  amended  bill  had  been  known 
to  the  complainant  for  months  before  the 
case  was  decided  or  submitted  and  no  rea- 
son was  given  why  the  amended  bill  was  not 
tendered  earlier,  the  trial  court  did  not  err 
In  refusing  to  allow  the  amended  bill  to  be 
filed. 

In  Vashon  v.  Barrett,  99  Va.  846,  88  8.  E. 
200,  at  a  hearing  of  the  cause  in  June,  1899, 
upon  the  bill,  plea  of  statute. of  limitations 
and  general  replication  thereto,  the  court 
sustained  the  plea  and  ordered  the  bill  to 
be  dismissed,  but  the  order  was  not  actually 
entered  at  that  term  of  court,  but  was  en- 
tered in  December  following  as  a  nunc  pro 
tunc  order.    Ob  tba  day  that  tha  ordftr  waa 


entered  a  stranger  to  the  suit  tendered  his 
petition  in  the  cause,  alleging  himself  to  be 
assignee  for  value  of  the  complainant,  and 
praying  leave  to  be  admitted  as  a  party  to 
the  cause  and  to  file  an  amended  and  supple- 
mental bill.  But  the  prayer  was  denied  for 
several  reasons  stated,  among  which  was  be- 
cause the  amended  and  supplemental  bill 
made  out  a  new  case,  and  because  It  did  not 
appear  on  Its  face  or  otherwise  that  the  facts 
therein  stated  were  discovered  after  the  fil- 
ing of  the  original  bill,  and  because  the  court 
had  decided  at  the  last  term  to  dismiss  the 
original  bill.  In  that  case,  after  stating  that 
the  question  of  filing  amended  pleadings  aft- 
er the  court  had  decided  the  cause  was  con- 
sidered in  the  recent  case  of  Alsop  v.  Catlett, 
supra,  it  Is  said:  "In  this  case  it  does  not 
appear  from  the  amended  bill  or  otherwise 
that  the  facts  upon  which  the  charge  of 
fraud  was  based  were  discovered  after  the 
original  bill  was  filed.  No  excuse  whatever 
Is  given  why  the  charge  of  fraud  was  not 
made  before  the  case  was  decided.  As  this 
delay,  unexplained,  justified  the  court's  re- 
fusal to  allow  the  amended  bill  to  be  filed.  It 
is  unnecessary  to  consider  the  other  grounds 
upon  which  it  based  its  action." 

In  the  case  here  the  "amended  and  sup- 
plemental petition"  tendered  by  appellant 
gave  no  excuse  whatever  for  the  failure  to 
present  it  before.  It  alleges  no  new  matter, 
but  is  purely  and  simply  a  second  motion  to 
abate  the  attachment,  based  upon  the  Identi- 
cal grounds  upon  which  was  based  the  pre- 
vious motion  to  abate.  It  alleges  no  after- 
discovered  evidence,  no  misconduct  or  sur- 
prise, and  tenders  no  new  proof. 

In  the  case  of  Vashon  v.  Barrett,  supra, 
the  (4)inlon  further  says:  "Where  a  com- 
plainant has  knowledge  of  the  after-discover- 
ed matters  before  the  case  is  heard,  and  de- 
lays offering  an  amended  bill  setting  up'  such 
matters  untU  after  the  case  is  decided 
against  him  upon  its  merits,  it  cannot  be 
said  that  the  court  abused  its  discretion  in 
refusing  to  allow  the  amended  bill  to  be 
filed." 

The  appellant  here  submitted  his  case  to 
the  court  for  decision  upon  the  record  as  It 
then  stood,  and  it  was  his  failure  to  prove 
any  facts  entitling  him  an  abatement  of  the 
attachment,  and  not  his  failure  to  make  a 
proper  allegation  of  the  grounds  of  his  mo- 
tion, that  caused  the  decision  to  be  necessa- 
rily against  him  upon  the  case  made  and 
submitted.  He  could  not  reasonably  have 
expected  another  opportunity  to  introduce 
evidence  after  expressly  declining  to  avail 
himself  of  his  first  opportunity  to  do  so. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  of  the  corporation  court 
should  be  affirmed. 

Affirmed. 
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HOOVER  V.  BAUOH  et  aL 

(Supreme  Court  of  Appeals  of  Viiginla.    Nov. 
19,  1908.) 

1.  Specific  Pebfobhance  ((  97*)  — Pebsows 
Entitled  to  SPECirio  PERroBKAncE— Sub- 

TERDEE. 

A  subvendee  of  a  part  of  the  land  agreed  to 
be  conveyed  cannot  compel  specific  performance 
by  the  original  vendor  except  upon  payment  of 
the  whole  amount  dae  from  the  brigmal  rendee 
for  the  entire  tract,  as  ail  the  land  would  stand 
as  security  for  the  entire  amount  due  the  vendor. 
[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f  289 ;   Dea  Dig.  g  97.*] 

2.  SPEcmc  Pebfobmance  (J  41*)— Contbact 

E<NFOBCEABLB— PABT  PEBFOBlfANCB  OF  ObAI, 

Contbact. 

Equity  will  compel  the  specific  performance 
of  a  parol  contract  to  sell  land  where  it  is 
certain  and  definite,  and  there  has  been  such 
part  performance  thereunder  that  neither  party 
can  be  restored  to  his  former  position. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  120-122;    Dec.  Dig.  i 

8.  Specific  Pebfobhance  (|  47*)— Contbacts 
Enfobceable  —  Pabt' Pebfobmance  —  1m- 
fbovkments    and    expendirubeb  —  suffi- 

CIKNCT. 

Where  complainant's  only  acts  of  part  per- 
formance under  an  oral  contract  to  convey  were 
the  cutting  of  briars  off  the  land  so  as  to  pas- 
ture it,  and,  after  talcing  possession,  the  mak- 
ing of  costly  improvements  on  his  house  on  an 
adjoining  lot,  which  would  not  have  been  made 
except  on  the  expectation  of  acquiring  title  to 
the  other  lot,  such  acta  were  capable  of  com- 
pensation in  damages,  and  specific  performance 
was  not  necessary  to  give  adequate  relief. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  (  132;   Dec.  Dig.  {  47.*] 

4.  Fbaudb,  Statitte  of  (8  74*)— Real  Pbop- 

EBXr  —  CONTBACTB  FOB  SaLE— OBAL  CON- 
TBACT8— "VEBBAI,  AQBEEMENT  FOB  SALE  OF 
I/AND." 

Where  the  owner  agreed  In  writing  to  con- 
vey land,  and  his  vendee  thereafter  agreed  vei^ 
bally  to  convey  a  part  of  the  land  to  complain- 
ant, to  which  agreement  the  owner  verbally  as- 
sented, the  contract  to  convey  to  complainant 
was  a  verbal  agreement  for  the  sale  of  land 
within  the  statute  of  frauds  (Code,  f  2840),  and 
not  merely  an  agreement  by  the  original  owner 
to  release  his  vendor's  lien  on  a  part  of  the 
land. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ig  123-131;  Dec.  Dig.  (  74.*] 

6.  Specific  Pebfobuancb  (t  114*)— Pboceeo- 
IHGS— Pleading— Offkb  to  Pebfobm  — Ne- 

CESSITT. 

A  bill  for  the  specific  performance  of  a 
contract  to  convey,  which  dia  not  offer  to  per- 
form the  contract  or  ask  for  its  enforcement, 
was  bad  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  368;   Dec.  Dig.  {  114.*] 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Bill  for  specific  performance  by  Syram  B. 
Hoover  against  William  S.  Baugb  and  oth- 
ers. From  a  decree  dismissing  the  bill,  com- 
plainant appealed.     AfiSrmed. 

C.  R.  Wlnfleld  and  D.  O.  Dechert,  for  aiv- 
pellant    Slpe  &  Harris,  for  appellees. 


GARDWELL,  J.  Appellant,  8.  BL  Hoover, 
filed  bis  bill  In  this  cause  against  appellees, 
W.  S.  Baugh  and  Carson  Fltzwater,  aveirliis 
that  be  was  a  subvendee  of  Fltzwater,  who 
bad  purchased  a  tract  of  22  acres  of  land 
from  Baugh  at  tbe  price  of  $2,950,  and  that 
be,  appellant,  bad  purchased  9  acres  of  said 
land  from  Fltzwater,  tbe  purchase  price 
thereof  to  be  paid  to  Baugb.  The  bill  then 
alleges  that  Baugb's  contract  with  Fltzwater 

was   in   writing,   dated   tbe   day    of 

August,  1907,  whereby  it  was  agreed  that  In 
consideration  of  |50  in  band  paid,  and  $2,- 
050  to  be  paid  by  Fltzwater  to  Baugh  on  the 
15tb  day  of  December,  1907,  Baugh   would 
upon  the  completion  of  said  payments  con- 
vey tbe  22  acres  of  land  to'  Fltzwater,  etc. ; 
that  on  the  next  day  after  tbe  contract  In 
writing  between  Baugb  and  Fltzwater  appel- 
lant bad  a  verbal  agreement  with  Fltzwater, 
by  which  appellant  was  to  take,  at  the  sum 
of  |8o0,  payable  $20  In  cash  to  Fltzwater 
and  $830  to  Baugb  on  the  delivery  of  a  deed 
on  tbe  IStb  day  of  December,  1907,  all  of  the 
Baugb  land  on  the  east  side  of  a  certain  lane 
or  roadway,  about  9  acres ;  that  Baugh  verb- 
ally assented  to  this  arrangement,  but  subse- 
quently,  about  the   1st  of   December,    1907. 
canceled  the  written   agreement  with    Fltz- 
water without  tbe  knowledge  or  consent  of 
appellant 

While  Fltzwater  answered  this  bill,  and 
practically  admitted  as  true  Its  averments, 
Baugh  demurred  thereto,  and  for  tbe  pur- 
pose of  pleading  specially  the  statutes  of 
fraud  filed  bis  answer.  In  which  be  denied  all 
tbe  allegations  of  tbe  bill,  and  avers  that 
tbe  purchase  price  of  tbe  22  acres  of  land 
to  be  paid  by  Fltzwater  was  $3,000,  and. 
while  admitting  that  be  bad  been  Informed 
that  Fltzwater  and  appellant  had  some  verb- 
al understanding  as  to  a  subsale  of  a  por- 
tion of  tbe  land  to  appellant,  be  never  con- 
sented to  such  sale.  It  Is  finrtber  admitted 
as  true  that  appellant  bad  requested  blm. 
Baugb,  to  make  a  deed  for  tbe  parcel  of  land 
which  tbe  latter  claimed  to  have  contracted 
verbally  with  Fltzwater  to  purchase,  but 
that  be  declined  to  do  so,  as  tbe  sale  was 
of  tbe  entire  tract  of  22  acres,  and  denies 
that  either  Fltzwater  or  appellant  bad  ever 
been  on  tbe  premises,  or  done  a  "lick"  of 
work  thereon. 

Tbe  cause  being  heard  up<m  tiie  bill,  de- 
murrer, and  answer,  tbe  circuit  court  dis- 
missed tbe  bill,  with  costs  to  Baugh,  and 
this  ruling  Is  assigned  as  error. 

This  court  Is  of  opinion  that  there  Is  no 
error  In  the  ruling  of  tbe  circuit  court  It 
win  be  observed  that  tbe  bill  Is  not  to  en- 
force tbe  contract  signed  by  Baugb,  agreeing 
to  sell  to  Fltzwater  tbe  22  acres  of  land  at 
tbe  price  of  |2,950  or  |3,000,  as  the  case 
really  was,  but  to  compel  Baugb  to  convey 
to  appellant  9  acres  of  tbe  land  upon  the 
receipt  of  1830,   less   than  $100  per   acre. 
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vhlch  appellant  alleges  vaa  the  yerbal  con- 
tract between  him  and  Fitswater,  assented  to 
by  Baogh. 

Counsel  for  appellees  concede  that  a  snb- 
vendee  of  a  portion  of  the  land  which  the 
vendor  bad  agreed  to  sell  cannot  compel 
the  vendor  to  make  a  conveyance  to  the  snb- 
vendee,  except  upon  payment  of  the  whole 
amount  due  from  the  original  vendee  of  the 
entire  tract,  as  all  of  the  land  would  stand 
as  security  for  the  entire  amount  dne  the 
original  vendor,  who  could  not  be  compelled 
to  release  any  part  of  his  security  until  the 
entire  purchase  money  was  paid;  but  the 
effort  Is  made  to  distinguish  such  a  case 
from  the  case  at  bar,  upon  the  hypothesis 
that  the  original  vendor,  Baugh,  is  a  party 
to  the  contract  of  subsale,  assented  thereto, 
and  agreed  to  receive  the  proceeds  thereof. 

This  argument  leaves  wholly  out  of  view 
the  fact  that  this  case  is  heard  on  the  bill, 
demurrer,  and  answer;  the  answer  of  Baugh 
denying  any  such  agreement  as  is  alleged  in 
the  bill,  and  of  which  no  proof  is  offered. 
The  alleged  agreement  with  appellee  Baugh 
Tvlth  respect  to  the  subsale  to  appellant  Is 
not  only  flatly  denied,  but  Is  unreasonable 
apon  its  face.  What  conceivable  reason  was 
there  in  the  alleged  agreement  of  Baugh  to  re- 
ceive of  appellant  $100  per  acre  for  land  he 
bad  bargained  to  sell  to  Fitzwater  at  about 
$150  per  acre?  Moreover,  If  that  agreement 
was  ever  entered  into,  there  has  been  no  such 
part  performance  thereof  on  the  part  of 
appellant  as  to  make  it  Inequitable  or  unjust 
to  refuse  Its  specific  enforcement  It  is  very 
true  that  a  court  of  equity  will  compel  the 
specific  performance  of  a  parol  contract  for 
the  sale  of  real  estate,  where  the  contract 
Is  certain  and  definite,  and  there  have  been 
such  acts  of  part  performance  that  neither 
party  can  be  restored  to  his  former  position; 
but  that  is  by  no  means  the  case  here.  Appel- 
lant only  claims  a  verbal  agreement  wltn 
Fltzwater,  assented  to  by  Baugh,  that  in  con- 
sideration of  1830  to  be  paid  to  Baugh 
Fltzwater  would,  when  he  obtained  a  con- 
veyance for  the  whole  of  the  tract  of  22  acres, 
convey  a  certain  part  thereof — a  field  of 
about  9  acres — to  appellant,  and,  even  if 
Baugh  did  assent  to  this  agreement,  the  only 
acts  of  part  jierformance  thereof  alleged  are 
that  appellant  got  the  briars  and  weeds  off 
the  field,  so  as  to  pasture  the  same,  and, 
after  taking  possession  of  the  field,  made 
costly  improvements  to  his  house  on  his  ad- 
joining lot,  which  he  would  not  have  made 
and  would  not  have  been  justified  in  making 
except  on  the  expectation  of  acquiring  title 
to  said  field. 

Such  acts  of  part  performance  are  not  of 
snch  a  character  as  to  be  incapable  of  com- 
pensation In  damages  if  specific  performance 
of  the  alleged  agreement  be  denied.  Hudson 
V.  Max  Meadows  L.,  etc.,  Co.,  97  Va.  S41, 


88  8.  B.  686;  Venable  ▼.  Stamper.  102  Ta. 
80,  45  S.  B.  738;  Clinchfleld,  etc.,  do.  T.  Pow- 
ers, 107  Va.  893,  69  8.  B.  870. 

The  authorities  cited  in  support  of  the 
proposition  that  spedflc  performance  will  be 
decreed  against  the  party  who  signed  the  con- 
tract, although  the  other  party  did  not  sign, 
and  although  there  was  no  mutuality  of 
remedies  between  the  parties  at  the  time 
the  contract  was  made,  have  no  application 
whatever  to  this  case. 

Aside  from  the  foregoing  considerations, 
the  alleged  contract  here  sought  to  be  enforc- 
ed was,  as  held  by  the  circuit  court,  a  parol 
contract,  so  alleged  In  the  bill,  and  as  such 
is  not  enforceable.  The  statute  on  the  sub- 
ject (commonly  spoken  of  as  the  "statute  of 
frauds")  Is  explicit,  and  provides  inter  alia 
that  no  action  shall  be  brought  upon  any 
contract  for  the  sale  of  real  estate,  unless 
the  contract  or  some  memorandum  or  note 
thereof,  be  In  writing  and  signed  by  the  par- 
^  to  be  charged  thereby  or  his  agent  Code, 
{2840. 

The  Ingenious  argumoit  of  counsel  that  the 
contract  which  appellant  is  seeking  to  en- 
force is  not  a  contract  for  the  sale  of  real 
estate,  but  a  contract  by  which  appellee 
Baugh  agreed  that  upon  the  receipt  of  the 
1830,  he  would  release  his  vendor's  lien 
on  the  9  acres  of  land  which  appellant  claims 
to  have  purchased  of  Fltzwater,  has  nothing 
In  the  record  to  rest  upon.  If  we  were  dis- 
posed to  concede  that  such  a  contract  would 
not  be  controlled  by  the  statute,  that  is 
not  the  contract  appellant's  bill  asks  to  be 
enforced.  The  contract  asked  to  be  enforc- 
ed is  a  verbal  contract  said  to  have  been 
made  by  appellee  Baugh  with  appellant  at 
the  time  of  the  surrender  and  cancellation 
of  the  original  contract  to  Fltzwater,  by 
which  Baugh  bound  himself  to  convey,  either 
directly  or  through  Fltzwater,  to  appellant 
a  part  of  the  22  acres  of  land  which  Baugh 
had  originally  agreed  to  sell  to  Fltzwater.  If 
the  bill  could  be  construed  as  a  bill  to  en- 
force the  original  contract  It  would  be  dear^ 
ly  demnrrable,  since  it  does  not  allege 
an  offer  to  perform  that  contract,  nor  ask  Its 
enforcement. 

In  any  view  that  may  be  tak&n  of  the  case, 
the  decree  complained  of  is  without  error, 
and  should  be  afllrmed. 

Affirmed. 


BERTRAM  v.  COMMONWBAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

19,  190&) 
1.  Statdtes  (8  114*)— TiTu:— SumcrENCY. 

The  proTisions  of  Acts  1886-86,  p.  405,  c 
864,  entitled  "An  act  to  incorporate  the  Vlr- 
einia  Pharmacentical  ARSOciation  and  to  regu- 
late the  practice  of  pharmacy  and  to  rnard  the 
sale  of  poisons  in  the  state  of  Virginia,"  re- 
late to  the  main  subject  expressed  in  the  title, 
and  are  germane  to,  and  not  incongmoua  with. 
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th«  general  purpose  of  the  enactment,  and  are 
not  in  conflict  with  Const.  1889,  art  6,  (  IS, 
providing  that  no  law  shall  embrace  more  than 
one  subject,  which  shall  be  ezpresBed  iu  its 
tiUe. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dir.  1147:  Dec.  Dig.  1 114.*] 

2.  Statuteb  (I  146*)— CoDiFTOATioif— Bffbot. 
Where  tM  provisions  of  an  act  are  incor- 
porated  into  the  Code  of  1887,  which  consti- 
tutes but  one  act  under  a  proper  title  entitled 
"An  act  to  revise,  arrange,  and  consolidate  into 
a  Code  the  general  statutes  of  the  common- 
wealth/' and  which  by  section  4202  (Code  1904. 
p.  2188)  repeals  all  acts  of  a  general  nature  in 
force  at  the  time  of  its  adoption,  the  provisions 
are  valid,  though  the  original  act  was  in  con- 
flict with  Const.  1869,  art.  6,  >  16,  piovidins 
that  no  law  shall  embrace  more  thain  one  sub- 
ject, which  shall  be  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  215 ;   Dec.  Dig.  {  146.*] 

8.  BiATOTEB  ((  106*)- ERAonaara  — TiTLK  — 

SUFFICIENCT. 

Const  1809,  art.  S,  f  15,  providing  that  no 
law  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title,  is  aimed  at  sep- 
arate acts  in  their  original  enactment,  and 
does  not  apply  to  amendments  of  general  stat- 
utes consolioated  into  a  Code ;  and  in  amending 
and  re-enacting  or  repealing  any  part  of  the 
Code,  or  adding-  thereto,  it  is  not  necessary  to 
do  more  than  refer  to  the  proper  (^lapter  and 
section  thereof  to  be  amended  or  repealed  or 
added  to,  and  adopt  and  express  in  the  title  of 
the  amendatorsr  act  the  number  and  subject  of 
such  chapter,  if  the  provision  of  such  amend- 
ment by  re-enactment,  or  by  additional  section 
or  sections,  is  germane  to  the  subject  of  the 
chapter. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  (  119;   Dec  Dig.  S  10e.»] 

4.  Statutes  (J  87*)  —  Locai.,  "Spxciai.,  ob 
I^iTATTi  Laws  " 

Va.  Code  1904,  «(  1769,  1766,  denoundpg 
certain  acts  as  misdemeanors  affecting  the  inter- 
ests of  the  Virginia  Pharmaceutical  Associa- 
tion, and  undertaking  to  give  to  the  appointees 
of  such  association  the  exclusive  right  to  be 

erosecutors  of  such  crimes  and  the  exclusive 
eneficiary  in  the  penaltv  to  the  extent  of  a 
half  of  the  fines  imposed,  apply  to  the  whole 
state,  and  make  a  violation  of  its  provisions  by 
any  person  a  misdemeanor  punishable  by  fine, 
and  are  not  "special  or  private  laws"  within 
Const  1902,  §  63,  cl.  1  (Code  1904,  p.  ccxxiii), 
prohibiting  the  General  Assembly  from  enacting 
any  local,  special,  or  private  law  for  the  punish- 
ment of  «rime. 

[Ed.  Note.— For  other  case%  see  Statutes, 
Cent  Dig.  |  96;   Deo.  Dig.  |  W.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5567-5668;  vol.  7,  pp.  6577-<}584; 
vol.  8,  p.  7802.] 

8.  Dbuqoists  (I  2*)  —  STATinroBt  ReouIJi- 
TioNs— Validity- Police  Poweb. 

Code  Va.  1904,  c  7S,  H  1764-1766,  regulat- 
ing the  practice  of  pharmacy,  is  a  reasonable 
exercise  of  the  police  power  enacted  in  the  in- 
terest of  public  health  and  safety. 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Dec.  Dig.  (  2.*] 

6.  Statdtes   (f   64*)— Pabtiai,  Iwvauditt— 
Effect. 

The  provision  in  Code  Va.  1904,  e.  78,  {{ 
1764-1766,  regulating  the  practice  of  pharmacy, 
which  designates  the  State  Board  of  Pharmacy 
as  informer  in  prosecutions  for  violation  of  the 
chapter,  is  separate  from  the  other  provisions  of 


the  cUapter,  and  the  invalidity  thereof  does  not 
affect  the  validity  of  the  other  provisions. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  |i  68-66,  196 ;  Dec.  Dig.  I  64.*] 

7.  Statutes.  (J   64*)— Pabtial  Isvaliditt- 
Effect. 

A  statute  may  be  constitntioDal  in  some  of  its 
provisions  and  unconstitutional  in  others ;  but 
where  theparts  can  be  so  separated  as  that  each 
can  stand  aa  the  will  of  the  Legislature,  the 
good  does  not  perish  with  the  bad. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  Si  5&-66,  195 ;    Dec  Dig.  {  64.*] 

8.  Constitutional  Law  (|  42*)— Sxatutxs— 

VAUDITT— PXBSONB    ENTTCLED  TO    ATTACK 

Validitt. 

The  court  will  not  listen-  to  an  objection  to 
the  constitntiMtality  of  a  statute  made  by  a 
party  whose  rl^ts  it  does  not  affect,  and  who 
has  no  interest  in  defeating  it;  and  hence  a 
nonregistered  pharmacist  prosecuted  under  Code 
Va.  1904,  c.  78,  H  1754-1766,  for  retailing  car^ 
bolic  add,  cannot  complain  of  the  provision  of 


the  chapter  giving  the  board  of  pharmacy  the 
sole  right  to  institute  prosecutions  for  viola- 
tions of  the  chapter,  tor  ue  cannot  be  injnrionaly 


affected  thereby. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
LaWj  Cent  Dig.  {  89;   Dec.  Dig.  S  42.*] 

Brror  to  Olrcait  Court,  Rockingham  Ooonty. 

A.  D.  Bertram  was  convicted  of  selling 
carbolic  acid;  in  violation  of  Code  1904,  c.  78, 
H  1754-1766,  and  be  brings  error.    AfOrmed. 

Slpe  &  Harris  and  H.  W.  Bertram,  for 
plaintiff  in  error.  William  A.  Anderson, 
Atty.  Gtea.,  tor  tbe  Commonwealth. 

WHITTLE,  J.  This  is  a  writ  of  error  to 
a  Judgment  of  a  Justice  of  the  peace  of  Rock- 
ingham county,  afflrmed.  oa  appeal  to  the  dr- 
coit  court,  convicting  the  plaintiff  In  error, 
A.  D.  Bertram,  of  a  misdemeanor,  and  im- 
posing upon  him  a  fine  of  $10  and  costs. 

The  prosecution  was  had  mider  sections 
1764-1766,  c.  78,  Code  Va.  1904;  and  the 
facts  are  undisputed  that  Bertram,  not  be- 
ing a  registered  pharmacist,  sold  by  retail 
carbolic  acid,  which  was  shown  to  be  a  dead- 
ly poison,  as  charged  in  tbe  warrant 

The  first  and  second  assignments  of  error 
Involve  the  contentions  that  the  title  to  tbe 
act  on  which  the  prosecution  is  founded 
(Acts  1885-86,  p.  406,  c.  864)  embraces  more 
than  one  object,  and  cofutains  provisions  not 
expressed  in  the  titles  and  Is  consequently 
violative  of  article  5,  f  16,  of  the  former 
Constitution  of  1869,  and  void. 

Tbe  original  act  bears  the  following  title: 
"An  act  to  Incorporate  the  Virginia  Pharma- 
ceutical Association  and  to  regulate  tbe  prac- 
tice of  pharmacy  and  to  guard  tbe  sale  of 
poisons  in  tbe  state  of  Virginia." 

We  are  not  disposed  to  admit  that  tbe  title 
Is  amenable  to  tbe  constitutional  objections 
urged  against  It  Tbe  sections  of  the  act 
relate  to  the  main  subject  expressed  In  tbe 
title,  and  are  germane  to,  and  not  Incongru- 
ous with,  the  general  purpose  of  tbe  eaact- 
ment  But  whatever  merit  these  assign- 
ments may  have  possessed  with  respect  to 
tbe  original  act  need  not  now  be  oonsld»ed. 
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since  Its  proTlBlons  hare  been  sobstantially 
incorporated  in  the  Code  of  1887,  which  ex- 
pressly repeals  all  acts  of  a  general  natnre 
in  force  at  the  time  of  its  adoption.  Code 
1887,  i  4202  (Code  1804,  p.  2188).  The  Code 
constitntes  but  one  act,  and  the  practical  ef- 
fect of  Bostalnlng  the  contention  of  the  plain- 
tiff In  error  would  be  to  strike  dowa  the  en- 
tire fabric. 

In  Iverson  Brown's  Case,  91  Va.  7fi2,  21 
S.  B.  357,  28  L.  R.  A.  110,  Judge  Rlely,  at 
page  775  of  91  Ya.,  at  page  S61  of  21  S.  B. 
(28  L.  R.  A  110),  in  delivering  the  opinion 
of  the  court,  obserrM:  "They  [the  laws  con- 
tained in  the  Code  of  1887]  were  collated, 
revised,  and  digested  under  ai^ropriate 
titles  and  chapters,  and  divided  into  sections. 
In  pursuance  of  an  act  of  the  Legislature, 
and  then  passed  by  it  as  one  act  under  a 
proper  title  with  the  object  of  the  act  there- 
in duly  expressed,  'An  act  to  revise,  arrange, 
and  consolidate  into  a  Code  the  general  stat- 
utes of  the  commonwealth,  approved  May 
16,  1887,'  in  strict  compliance  with  the  Con- 
stitution. 

"It  was  not  to  amendments  of  general 
statutes  thus  consolidated  Into  a  Code  that 
section  16  of  article  5  of  the  Constitution  of 
1869  was  intended  to  apply,  but  it  was  aim- 
ed at  the  separate  acts  In  their  original  en- 
actment, when  the  opportunity  existed  for 
the  evils  and  the  mischief  to  be  done  which 
the  constitutional  provision  was  designed  to 
prevent  or  defeat  It  is  not  necessary,  there- 
fore, to  do  more,  if  so  much,  in  amending 
and  re-enacting  or  repealing  any  part  of 
the  Code,  or  adding  thereto,  than  refer  to 
the  proper  chapter  and  section  thereof  to  be 
amended  or  repealed  or  added  to,  and  adopt 
and  express  in  the  title  of  the  amendatory 
act  the  number  and  subject  of  such  chapter, 
if  the  provision  of  such  amendment  by  re- 
enactment  or  by  additional  section  or  sec- 
tions is  germane  to  the  subject  of  the  chap- 
ter. Second  Oerman  Building  Association 
T.  Newman,  60  Md.  62;  Lankford  v.  Commis- 
sioners, 73  Md.  106,  20  Ati.  1017,  22  Atl.  412, 
11  L.  R.  A.  491;  Heath  v.  Johnson,  36  W. 
Va.  782,  16  8.  B.  980;  Dogge  v.  State,  17 
Neb.  140,  22  N.  W.  348 ;  State  ▼.  Berka,  20 
Neb.  376,  80  N.  W.  267;  People  v.  Howard, 
73  Mich.  10,  40  N.  W.  780 ;  People  v.  Parvln 
(Cal.)  14  Pac.  783."  See,  also,  Bank  v.  Hol- 
land, 99  Va.  *d5,  39  S.  B.  126,  55  L.  B.  A. 
155,  86  Am.  St  Rep.  88& 

We  have  quoted  at  some  length  ttom  the 
opinion  of  Judge  Riely,  because  he  was  one 
of  the  revlsors  of  the  Code  of  1887,  and  thor- 
oughly acquainted  with  the  philosophy  of 
that  excellent  compilation;  and  also  for  the 
further  reason  that  his  ludd  discussion  of 
the  subject  furnishes  a  complete  answer  to 
the  argument  against  the  act  In  question. 

Subsequent  amendments  are  by  reference 
to  chapter  and  sections  of  the  Code,  and  in 
other  respects  conform  to  requirement  as 
pointed  out  by  Judge  Blely  In  his  able  opin- 
ion. 


Lastly,  it  la  insisted  that  the  present  stat- 
ute (sections  1759,  1766,  Code  1904)  Is  both 
a  private  and  special  law,  enacted  in  the  in- 
terest of  a  private  corporation,  that  it  de- 
nounces certain  acts  as  misdemeanors  af- 
fieeting  the  interests  of  the  Virginia  Phar- 
maceutical Association,  and  then  undertakes 
to  give  "to  the  appointees  of  that  private 
association  the  exclusive  right  to  be  the  pros- 
ecutors of  said  crimes  and  the  exclusive 
beneficiary  in  the  penalty  to  the  extent  of 
one-half  the  fines  imposed."  These  provi- 
sions, it  is  maintained,  violate  clauses  1, 
18,  i  63,  of  the  Constitution  pf  1902  (Code 
1904,  pp.  ccxxlil,  ccxxlv). 

Clause  1  declares  that  the'  General  As- 
sembly shall  not  enact  any  local,  special,  or 
private  law  for  the  punishment  of  crlme> 
and  clause  18  that  It  shall  not  grant  to  any 
private  corporation,  association,  or  individu- 
al any  special  or  exclusive  right  privilege, 
or  Immunity. 

Upon  the  first  proposition  the  act  Is  in  no 
sense  a  local,  special,  or  private  law  for  the 
punishment  of  crime,  because  It  applies  to 
the  state  at  large,  and  makes  a  violation  of 
its  provisions  by  any  person  a  misdemeanor 
punishable  by  fine. 

With  regard  to  the  latter  branch  of  the 
contention,  it  may  be  observed  ttiat  the  leg- 
islation is  a  reasonable  and  most  essential 
exercise  of  the  police  power  of  the  state,  and 
was  enacted  in  the  interest  of  public  health 
and  safety.  It  is  true  that,  in  order  to  ren- 
der the  law  more  effective,  the  Legislature 
has  seen  proper  to  designate  the  board  of 
pharmacy  of  the  state  informer  In  all  prose- 
cutions arising  under  chapter  78.  It  is  not 
necessary  to  decide  whether  that  board.  In 
relation  to  the  duty  Imposed,  discharges  a 
private  or  public  function  within  the  mean- 
ing of  the  Constitution,  or  whether  it  pos- 
sesses the  exclusive  right  to  set  on  foot 
prosecutions  for  violations  of  chapter  78; 
for.  If  those  features  of  the  act  be  amenable 
to  objection  on  constitutional  grounds,  they 
are  separable  provisions,  which  may  be  dis- 
pensed with  without  invalidating  other  parts 
of  the  statute;  and  the  rule  is  well  settled 
that  "a  statute  may  be  constitutional  in  some 
of  its  provisions  and  unconstitutional  in  oth- 
ers, but  if  the  parts  can  be  so  separated  as 
that  each  can  stand  as  the  will  of  the  Legis- 
lature, the  good  does  not  perish  with  the 
bad."  Trimble  v.  Oommonwealtli,  96  Va. 
818,  32  S.  B.  786 ;  Homestead  Cases,  22  Grat 
266,  12  Am.  Rep.  607;  Wise  v.  Rogers,  24 
Grat  169;  Robertson  v.  Preston,  97  Va.  286, 
33  S.  B.  618;  City  of  Danville  v.  Hatcher, 
101  Va.  523,  44  B.  Bi  723. 

"Nor  will  a  court  listen  to  an  objection 
made  to  the  constitutionality  of  an  act  by  a 
party  whose  rights  it  does  not  affect  and 
who  has  therefore  no  interest  in  defeating 
it"  Cooley's  Const  Lim.  (7th  Ed.)  232 ;  An- 
tonl  V.  Wright  22  Grat  833;  Speer  v.  Com- 
monwealth, 23  Grat  938,  14  Am.  R^.  164. 

If  It  were  conceded,  tiierefore,  that  the 
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board  of  pharmacy  can  alone  instltate  proee- 
cntiona  for  violations  of  chapter  78,  it  is  not 
perceived  tlutt  the  plaintiff  In  error  would  be 
inJnrlouBly  affected  by  such  provision,  since 
a  limitation  on  the  nunil>er  of  his  prosecutors 
would  inure  to  Ills  advantage  rather  than  to 
Ills  Injury. 

For  these  reasons,  the  judgment  under 
review  must  be  affirmed. 

Affirmed. 


WILSON  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sov. 
19,  1908.) 

1.  MaSTEB  and  SkBVAITI  (J  177*)— IKJTJBT  TO 

Skbvant— Fkixow  Sebvants. 

The  doctrine  of  fellow  servants  bad  no  ap- 
plication to  the  injur:^  of  a  railroad  employ^ 
by  the  turaing  of  a  rail  on  a  car  while  he  and 
his  co-servants  were  unloading  a  rail  from  the 
car  in  a  method  directed  by  the  foreman ;  the 
reason  for  the  turning  of  the  rail  not  being 
proved. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  177.*] 

2.  Master  and  Servant  (8  97*)— Injury  to 
Servant— Neoliognce. 

Where  the  cause  of  the  turning  of  a  rail, 
by  which  plaintiff's  foot  was  caught  and  injur- 
ed as  he  was  assisting  in  unloadmg  a  rail  car, 
was  not  shown,  aod  the  evidence  at  most  only 
showed  a  mistake  in  judgment  of  the  foreman 
as  to  the  manner  of  unloading  the  rails,  the 
accident  l>eing  such  as  could  not  have  been  ex- 
pected to  happen,  negligence  was  not  shown. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  163 ;   Dec.  Dig.  S  »7.*] 

3.  Negligence  (|  58*)— "Proximate  Cause" 
— Elements. 

The  requisites  of  "proximate  cause"  are  the 
doing  or  omitting  an  act  which  a  person  of 
ordinary  prudence  could  foresee  might  naturally 
or  proMibly  produce  the  injury,  and  that  such 
act  or  omission  did  produce  it. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ii  71,  72;   Dec.  Dig.  i  58.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6758-6769;   vol.  8,  p.  7771.] 

4.  Master  and  Servant  (§  97*)— Injury  to 
Servant— Duty  or  Master. 

A  master  is  required  to  anticipate  and 
guard  against  consequences  injurious  to  his  serv- 
ai)t,  that  may  l>e  reasonably  expected  to  occur, 
but  he  is  not  compelled  to  foresee  and  provide 
against  that  which  reasonable  and  prudent  men 
would  not  ex];>ect  to  happen. 

[EVl.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  163 ;  Dec.  Dig.  $  97.*] 

Error  to  Circuit  Court,  Albemarle  Comity. 

Action  by  Jake  Wilson  against  the  Soutta- 
em  Railway  Company.  Judgment  for  de- 
fendant,  and  plaintiff  brings  error.    Affirmed. 

C.  W.  Allen  and  Geo.  B.  Walker,  for  plain- 
tiff in  error.  Perkins  &  Perkins,  for  defend- 
ant in  error. 

CARDWELIi,  3.  This  action  was  brought 
by  plaintiff  in  error  to  recover  of  the  defend- 
ant In  error,  the  Southern  Railway  Company, 
damages  for  an  injury  alleged  to  have  been 
sustained  by  the  plaintiff  as  a  laborer  while 
in  the  employ  of  the  defendant  company. 


At  the  trial  the  platntUF  and  one  oflier, 
Tom  Brown,  were  alone  Introduced  as  wit- 
nesses on  behalf  of  the  plaintiff,  and  at  the 
conclusion  of  the  testimony  given  by  these 
witnesses  the  defendant  demurred  to  the 
evidence^  whereupon  the  court  rendered  its 
judgment  In  favor  of  the  defendant  The 
sole  question,  therefore,  to  be  considered  is 
whether  or  not  the  circuit  court  erred  in  said 
judgment 

Both  witnesses  say  that  they  were  employ- 
ed by  one  Dudley  on  a  "floating  gang"  or 
"extra  force"  for  the  duty  of  putting  ballast 
under  the  track — surfacing  the  track — ^but 
just  what  was  contemplated  in  the  way  of 
service  in  this  employment  is  by  no  means 
made  clearly  to  appear.  It  does,  however, 
appear,  upon  the  reading  of  the  entire  evi- 
dence, that  this  "floating  gang"  or  "extra 
force"  on  which  the  plaintiff  and  his  witness 
Brown  were  employed  were  hired,  not  merely 
to  do  the  regular  work  of  a  section  force,  but 
to  do  general  section  work  between  certain 
points  on  the  main  line  of  the  def«idant 
company ;  i.  e.,  their  business  was,  along  with 
the  gang  under  Dudley,  consisting  of  from 
six  to  twelve  or  more  men,  to  do  whatever 
turned  up  on  their  section,  and  to  help  any 
of  the  other  gangs  that  became  short  of  the 
needed  force. 

Accordingly  the  plaintiff,  along  with  the 
gang  with  which  he  was  working,  on  the  day 
of  the  Injury  of  which  he  complains  and  for 
two  weeks  prior,  without  any  complaint  from 
him,  was  engaged  in  distributing  steel  rails 
along  the  defendant's  main  track,  working- 
in  conjunction  with  another  gang  under  one 
Murphy.  There  is  nothing  whatever  in  the 
evidence  that  would  warrant  the  inference 
that  he  was  being  worked  outside  of  .his  em- 
ployment, or  to  show  that  he  had  any  regular 
employment  except  that  in  the  performance 
of  which  he  was  injured. 

At  the  particular  time  of  the  accident  to 
the  plaintiff,  this  combined  force  under  Dud- 
ley and  Murphy  had  progressed  in  unloading 
a  car  of  these  86  rails  to  the  point  where  they 
had  been  taken  and '  thrown  out  from  the 
middle  of  the  car  down  to  its  floor,  leaving 
rails  piled  sloping  up  on  either  side  of  the 
car,  and  according  to  the  witness  Brown  it 
was  desirable  to  have  the  rails  thus  sloping 
up  to  the  sides  of  the  car,  "in  order  to  raise 
them  up,  80  that  we  could  get  them  off  easy ; 
would  not  have  to  lift  them  so  high."  At 
this  moment  the  rails  on  the  side  of  the  car 
from  which  the  men  were  to  continue  taking 
them  up  and  throw  them  over  the  side  of  the 
car  had  a  surface  at  the  top  of  the  width  of 
four  rails,  or  about  ten  inches,  and  just  then 
Dudley,  who  was  at  one  end  of  the  car,  said, 
"Men,  tear  down  that  pile,"  which  the  men 
got  ready  to  do,  but  Murphy,  who  was  at  the 
opposite  end  of  the  car  from  Dudley,  gave 
the  order :  "Watch,  men  I  Pull  this  top  rail." 
Murphy  meant  by  "watch"  to  pay  attention 
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to  what  bis  men  were  going  to  do,  yix.,  take 
op  the  finit  top  rail,  and  at  once  this  rait  was 
"cracked" — 1.  e.,  the  end  next  to  Mnrphy 
prized  np  bo  that  the  men  could  get  hold  of 
It,  and  from  that  end  the  men  In  turn  took  It 
np — and  while  in  the  act  of  stepping  up  on 
the  pile  of  rallB  to  throw  the  one  In  band  ont 
of  the  car  a  rail  from  the  pile  nnder  the 
men,  for  some  reason  unknown,  rolled  down, 
catching  one  of  plalntUTs  feet,  and  breaking 
it  just  at  or  below  the  ankle. 

Murphy  bad  no  authority  over  tbe  men  en- 
gaged In  this  work  other  than  to  direct  the 
distribution  of  the  rails  then  in  hand,  and 
it  unmistakably  appears  from  the  evidence 
that  he  was  directing  the  work  to  be  cau- 
tiously done  because  necessarily  attended 
with  some  danger  to  tbe  men  engaged.  Tbe 
witness  Brown  states  that,  when  Murphy 
said  "watch,"  be  meant  "for  us  to  stop  and 
pull  at  that  end,  because  If  you  work  at  both 
ends,  you  are  liable  to  cut  your  fingers  off. 
You  Just  use  the  word  'watch'  to  keep  every- 
body noticing  this  end  man."  This  witness 
further  says  that  all  tbe  men  understood 
the  order  given  by  Murphy,  and  that  the  men 
were  directed  to  handle  and  were  handling 
the  rail  ordered  to  be  moved  in  accordance 
with  the  "rule"  followed  on  like  occasions. 
While  this  witness  and  the  plaintiff  state 
that  they  "thought  it  was  a  little  dangerous," 
both  agree  that  they  were  also  of  opinion  at 
tbe  time  that  by  being  careful  the  danger 
could  be  avoided.  Neither,  however,  say  that 
Murphy  knew  of  the  danger  they  apprehend- 
ed, or  state  any  facts  from  which  he  ought 
to  have  known  of  the  danger  and  guarded 
against  It  Tbe  plaintiff  states  that  the 
rails  sloped  up  ten  Inches  to  a  leval,  the 
space  of  the  length  of  a  man's  foot,  upon 
which  the  men  could  step  from  the  floor,  and 
that  it  was  when  be  had  put  one  foot  up  on 
the  top  of  tbe  rails,  and  was  about  to  follQW 
it  with  bis  other  foot,  a  rail  from  the  pile 
turned  and  caught  It.  As  remarked,  no  rea- 
son is  stated  why  this  rail  turned,  and  neither 
witness  makes  the  statement  that  the  danger 
of  which  they  speak  was  from  the  rails  turn- 
ing, and  certainly  there  is  nothing  in  the  evi- 
dence whatever  to  Justify  tbe  Inference  that 
Murphy  knew,  or  ought  to  have  known,  of 
this  danger. 

We  quite  agree  with  counsel  for  the  plain- 
tiff that  tbe  doctrine  of  fellow  servant  has 
no  application  to  the  facts  of  the  case;  but 
it  Is  also  true  that  the  line  of  cases,  to  which 
belongs  Va.  P.  C.  Ck).  v.  Luck,  103  Va.  444, 
49  S.  E.  577,  do  not  apply.  This  is  not  a 
case  where  a  servant  was  put  to  work  in  an 
unusually  dangerous  place.  True  tbe  work 
In  a  degree  was  dangerous,  but  it  was  work 
with  which  the  plaintiff  was  familiar,  hav- 
ing been  engaged  In  it  for  two  weeks  before 
this  accident  to  him  occurred.  His  witness 
Brown,  who  bad  been  working  with  him,  aft- 


er stating  that  he  had  helped  to  distribute 
steel  rails  before  this  accident,  was  asked, 
"How  did  you  distribute  at  that  tbne?"  and 
he  answered,  "Just  like  we  did  this  time." 

This  court  has  repeatedly  sanctioned  the 
rule  that  "a  party  should  not  be  adjudged 
negligent  for  not  conforming  to  some  other 
method  believed  by  some  to  be  less  perilous." 
Southern  Ry.  Ck).  v.  Mauzy,  98  Va.  892,  37 
S.  B.  286,  and  authorities  cited. 

In  this  case,  even  if  the  evidence  Justified 
the  conclusion  that  it  would  have  been  safer 
for  the  men  engaged  in  the  work  to  have 
removed  the  rails  from  the  car  in  a  way  dif- 
ferent from  that  directed  by  Murphy,  the 
most  that  can  be  said  of  the  facts  proved  is 
that  they  but  show  that  a  mistake  In  Judg- 
ment was  made,  and  there  is  nothing  in  the 
evidence  going  to  show  that  Murphy  was  not 
Justified  In  believing,  as  did  the  plaintiff  and 
bis  witness  Brown,  that  the  men  would  get 
safely  over  the  pile  of  rails  only  ten  Inches 
high,  and  cast  tbe  rail  they  had  taken  up 
out  of  the  car,  pursuant  to  his  directions.  In 
the  absence  of  proof  as  to  the  cause  of  the 
turning  of  tbe  rail  which  caught  plaintiff's 
foot,  the  conclusion  is  Irresistible  that  It 
resulted  from  the  act  of  the  laborers  them- 
selves in  the  use  of  their  discretion — an  ac- 
cident that  could  not  have  been  expected  to 
happen,  and  for  which  no  one  could  be  held 
liable  in  damages. 

The  entire  evidence  fails  to  point  out  any 
negligence  on  the  defendant  company's  part 
which  could  be  fairly  considered  as  the  prox- 
imate cause  of  this  injury.  The  requisites  of 
probable  cause  are,  first,  tbe  doing  or  omit- 
ting to  do  an  act  which  a  person  of  ordinary 
prudence  could  foresee  might  naturally  or 
probably  produce  the  Injury;  and,  second, 
that  such  act  or  omission  did  produce  It  A 
master  is  required  to  anticipate  and  guard 
against  consequences  injurious  to  his  servant 
that  may  be  reasonably  expected  to  occur, 
but  he  is  not  compelled  to  foresee  and  pro- 
vide against  that  which  reasonable  and  pru- 
dent men  would  not  expect  to  happen.  Va. 
I.  C.  &  C.  Co.  V.  Kiser,  106  Va.  695,  54  S. 
E.  889. 

We  are,  therefore,  of  opinion  that  tbe  Judg- 
ment of  the  circuit  court  In  favor  of  the  de- 
fendant, upon  Its  demurrer  to  the  evidence  in 
this  case,  is  without  error,  and  should  be 
affirmed. 

Affirmed. 


BRUCE  V.  SHTJLER. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
19.  1908.) 

1.   WrLI.8    (S    116*>— WiTNES.SES— COMPETENCT. 

Under  Code  1904,  $  2514.  requiring  non- 
holographic  wills  to  be  attested  by  two  compe- 
tent witnesses,  the  witnesFes  must  be  compe- 
tent at  the  time  of  attestation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  293;   Dec.  Dig.  §  116.*] 
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&  Wills  (1 116*)— WitSesseb— CoMHraBHOT— 

BsNEnciABIES. 

At  common  law  and  under  Code  1904,  g 
2529,  beneficiaries  under  a  will  are  not  compe- 
tent witnesses  thereto. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 

►I|r.  I  287 ;   Dec.  Dig.  g  U6.*] 

8.  WiLLB  (S  S08*)—B!xEoirnoN— Proof. 

Though  under  Coda  19M,  I  2514,  a  will 
must  be  attested  bj  two  competent  witnesses, 
its  due  execution  can  be  proved  by  one  witness, 
but  be  must  prove  all  the  statutory  essentials  to 
a  due  execution,  including  attestation  by  two 
competent  witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  711,  715;   Dec  IMg.  \  303.*] 
4.  Wills   ({  116*)— Withesses— Competenot 
— Benehciaby. 

Under  Code  1904,  §  2514,  requiring  non- 
holographic  wills  to  be  attested  by  competent 
witnesses,  a  beneficiary  can  only  be  consider- 
ed as  a  witness  under  section  2529,  which  ren- 
ders the  devise  or  bequest  to  him  void. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  296;    Dec.  Dig.  i  116.*] 
6.  Wills  (|  116»)— Witnessm— Bkreficiabies 
—Statute  Gonstbued. 

Code  1904,  |  2S29,  provides  that,  if  a  will 
be  attested  by  a  beneficiary  thereunder,  "if  the 
will  may  not  be  otherwise  proved,"  such  person 
shall  be  deemed  a  competent  witness,  but  the 
gift  to  him  shall  be  void.  Held,  that  the  quot- 
ed phrase  refers  to  a  case  where  the  devisee  or 
legatee  is  needed  as  an  attesting  witness  to 
make  the  number  required  by  law,  in  which  be 
is  made  a  competent  witness  by  the  avoid- 
ance of  his  interest,  and  he  may  also  be  called 
to  testify  at  the  probate,  and  that,  conversely, 
a  will  may  be  otherwise  proved  where  there  are 
more  witnesses  than  required. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  296;   Dec.  Dig.  f  116.*] 

Error  to  Circuit  Court,  Bocklngbam 
County. 

Application  by  L.  H.  Bruce  for  probate  of 
Virginia  Dutrow's  will,  opposed  by  Sarah 
Shuler.  Probate  being  refused,  proponent 
brings  error.    Affirmed. 

Cbas.  A.  Hammer  and. Roller  &  Martz,  for 
plaintiff  in  error.  Slpe  &  Harris,  for  de- 
fendant in  error. 

KEITH,  P.  L.  H.  Bruce  offered  for  pro- 
bate in  the  circuit  court  of  Rockingham  coun- 
ty a  paper  writing  purporting  to  be  the  last 
will  of  Virginia  Dutrow,  deceased,  of  date 
April  12,  1908.  Under  the  will  Bruce  was 
tbe  cbief  beneficiary.  Its  probate  was  op- 
posed by  Sarah  Shuler,  the  sole  heir  at 
law  and  distributee  of  the  decedent 

Bruce,  who  offered  tbe  will  for  probate, 
was  one  of  the  two  subscribing  witnesses 
thereto;  tbe  other  subscribing  witness  be- 
ing alive  and  available  for  examination  as  a 
witness. 

The  circuit  court  refused  to  admit  the  will 
to  probate,  being  of  opinion  that  the  com- 
petency of  Bruce  as  an  attesting  witness 
was  to  be  determined  as  of  the  date  of  his 
attestion,  and  that,  being  a  beneficiary  under 
the  will  and  one  of  the  two  attesting  wit- 
nesses required  by  law  to  the  validity  of  the 
will,  be  came  under  the  influence  of  section 


2529,  Code  1904,  which  provides:  "It  a  will 
be  attested  by  a  person  to  wliom  •  •  » 
any  beneficial  interest  in  any  estate  Is  there 
by  devised  or  bequeathed,  if  the  will  ma; 
not  be  otherwise  proved,  such  person  shall 
be  deemed  a  competent  witness,  but  such  de- 
vise or  bequest  shall  be  void.  •  •  •" 
The  circuit  court  was  of  opinion  that  the 
competency  of  Bruce  as  an  attesting  wit- 
ness was  to  be  determined  as  of  the  date 
of  ills  attestation;  that  tbe  will  could  not 
be  otberwise  proved;  that  under  the  stat- 
ute tbe  devise  or  bequest  to  him  In  tbe  will 
became  void;  and  that  as  a  consequence,  be 
bad  no  interest  in  the  probate  of  the  will. 
His  motion  to  probate  the  will  was  there- 
fore dismissed.  To  tbat  Judgment  a  writ  of 
error  was  awarded  by  this  court 

Our  statute  provides  (section  2514)  that 
"no  will  shall  be  valid  unless  it  be  In  writ- 
ing and  signed  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  di- 
rection, in  such  manner  as  to  make  It  man- 
ifest that  the  name  Is  Intended  aa  a  signa- 
ture; and  moreover,  unless  it  be  wholly 
written  by  tbe  testator,  tbe  signature  shall 
be  made  or  the  will  acknowledged  by  him  in 
the  presence  of  at  least  two  competent  wit- 
nesses, present  at  tbe  same  time ;  and  such 
witnesses  shall  subscribe  tbe  wIU  In  the 
presence  of  tbe  testator,  but  no  form  of  at- 
testation shall  be  necessary." 

Under  our  statute  a  will  must  be  proved 
by  two  "competent"  witnesses.  The  statute 
of  29  Car.  II,  c.  23,  S  5,  used  the  word  "cred- 
ible," which  was  also  employed  In  our  stat- 
ute down  to  1850.  It  was  universally  agreed, 
however,  that  "credible"  meant  no  more 
and  no  less  than  "competent"  There  was 
a  serious  diversity  of  opinion,  however,  as  to 
the  period  to  which  the  statute  designed  to 
refer  the  competency  of  the  witness.  Lord 
Camden  was  of  opinion  tbat  it  was  when  be 
attested  the  will  (Hindon  v.  Kersey  [1765] 
1  Bro.  Adm'y  &  Civ.  I*  284,  note  [24];  4 
Burn's  Ece.  Law,  88;  Bac.  Abr.  Wills  [DI, 
ni),  or  to  the  period  when  he  was  called  to 
prove  It,  as  Lord  Mansfield  held  (Wlndlmm 
V.  Chetwynd,  1  Burr.  414 ;  Lowe  v.  Jollflfe.  1 
W.  Bl.  366;  Goodtltle  v.  Welford,  1  Doagl. 
141).  This  doubt  our  statute  does  not  re- 
solve. It  Is  extremely  probable  that  with 
us  Lord  Camden's  opinion  would  prevail. 
It  seems  tbat  it  does  in  England.  Holdfast 
V.  Dowsing,  2  Stra.  1254,  1255;  Hatfield  v. 
Thorp,  5  B.  &  Aid.  (7  B.  C.  L.)  589;  1  Jarm. 
Wills  (5tb  Ed.)  70;  2  Mln.  Inst  (3d  Ed.) 
1024. 

In  Hawes  v.  Humphrey,  9  Pick.  (Mass.) 
350,  20  Am.  Dec.  481,  tbe  court,  referring 
to  the  conflict  between  the  great  Jndges 
above  mentioned,  said:  "Both  opinions  are 
respectively  supported  by  other  decisions,  and 
it  may  be  difficult  perhaps  to  determine  on 
which  side  tbe  weight  of  authority  pre- 
ponderates.   But  It  appears  to  me  that  tbe 
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opinion  of  Lord  Camden  la  snstained  by  the 
more  convincing  and  conalatent  reaaoning, 
and  l8  more  conformable  to  the  language  and 
apparent  Intention  of  tbe  atatate." 
•  In  Schooler  on  WUIs  (3d  Ed.)  $  868,  it  la 
said:  "The  dlaqnaUflcatlon  of  interest  la 
that  which  courts  have  chiefly  to  consider 
where  the  competency  of  a  subscribing  wit- 
ness la  drawn  in  question.  One  who  has 
an  immediate  beneficial  Interest  In  a  will  Is 
at  the  common  law  disqualified  from  becom- 
ing a  aobscrlblng  witness  thereto.  He  is  nei- 
ther 'competraf  nor  'credible,'  In  the  sense 
of  the  statute;  and  the  test  of  competency 
Is  the  state  of  facts  when  the  will  was  made, 
and  not  when  It  comes  Into  operation." 

It  Is  proper  to  observe  that  our  statnte, 
which  has  made  so  many  and  such  radical 
changes  with  respect  to  the  competency  of 
witnesses,  does  not  affect  the  competency  of 
attesting  witnesses  to  wills,  deeds,  and  other 
Instruments.     Section  8346. 

To  hold  that  the  tests  as  to  competency 
were  to  be  applied  at  the  time  when  tbe 
win  was  presented  for  probate,  and  not  at 
the  date  of  Its  execution,  would  defeat  one 
of  the  most  Important  and  salutary  purposes 
contemplated  by  the  statute,  which  requires 
that  wills  shall  be  attested  by  two  compe- 
tent witnesses. 

"The  object  of  tbe  statute  was  to  prevent 
frands  as  well  as  perjuries.  Wills  are  fre- 
quently made  by  a  testator  In  extremis,  or 
when  he  is  greatly  debilitated  by  age  or  In- 
firmity, when  frauds  may  be  practiced  upon 
him  with  facility  by  the  crafty  and  design- 
ing; and  it  was  the  intention  of  the  statnte 
to  guard  against  such  practices,  and  to  pro- 
tect the  testator  by  surrounding  liim  with 
disinterested  witnesses  at  the  critical  and 
Important  moment  when  he  was  about  to  ex- 
ecute his  will.  They  are  to  be  disinterested 
and  credible,  also,  at  the  time  of  attesta- 
tion, because  In  some  sense  they  are  made  the 
Judges  of  the  testator's  sanity.  It  Is  their 
.duty  to  Inquire  into  this  matter,  and.  If  they 
think  tbe  testator  not  capable,  they  should 
remonstrate  and  refuse  their  attestation. 

'There  is  another  Important  reason  for 
referring  the  credibility  of  the  witnesses  to 
the  time  of  attestation  ratiier  than  to  the 
time  of  the  probate  of  the  will;  for,  If  the 
statute  Is  to  be  understood  as  referring  to  the 
latter  period,  It  would  follow  that  a  will  at- 
tested by  unexceptionable  witnesses  could 
not  be  proved,  If  the  witnesses,  after  the  at- 
testation and  before  the  probate,  should  be- 
come Insane,  Infamous,  or  otherwise  disquali- 
fied, which  would  be  opposed  to  the  current 
of  the  authorities;  for  I  take  It  to  be  well 
settled  that  in  such  cases  the  handwriting 
of  the  witnesses  may  be  proved,  and  the  will 
thereupon  allowed."  Hawes  v.  Humphrey, 
supra;  Needham  v.  Borden,  56  Minn.  33,  67 
N.  W.  219,  22  K  R.  A.  481,  45  Am.  St  Rep. 
434. 

Croft  ▼.  Croft,  4  Grat  103,  la  relied  upon 
by  plaintiff  In  error  to  anstatn  bla  conten- 


tion. In  that  case  Samnel  Croft  was  one 
of  two  subscribing  witnesses  to  the  will  of 
Lewis  Croft,  and  was  one  of  the  devisees 
of  a  certain  tract  of  land.  The  circuit  court 
was  of  opinion  that  the  statute  concerning 
wUls  (1  Rev.  Code  1819,  c.  104,  t  11,  p.  377), 
which  provides  that  "If  any  person  shall  sub- 
scribe his  or  her  name  as  a  witness  to  a  will, 
wherein  any  bequest  is  given  to  him  or  her,  if 
the  will  may  not  be  otherwise  proved,  the 
bequest  shall  be  void,  and  such  witness  shall 
be  allowed  and  compellable  to  appear,  and 
give  testimony  on  the  residue  of  the  will,  In 
like  manner  as  If  no  such  bequest  had  been 
made,"  governed  the  case  of  a  devise  or  be- 
quest, whether  of  real  or  personal  estate,  to 
an  attesting  witness  to  a  will.  The  conten- 
tion of  appellants  was  that  a  bequest  applied 
only  to  personal  estate,  and  that  the  statute 
therefore  did  not  apply  to  a  devise  of  lands ; 
but  the  Court  of  Appeals  affirmed  the  Judg- 
ment upon  the  ground  that  the  statute  ap- 
plied as  well  to  devises  of  real  estate  as  to 
bequests  of  personalty,  that  it  rendered  the 
provision  in  favor  of  Samuel  Croft  null  and 
void,  and  he  became  a  competent  witness  to 
establish  the  will  as  though  no  such  devise 
had  been  made  to  him. 

In  the  case  of  Davis  t.  Davis,  43  W.  Va. 
800,  27  S.  B.  823,  decided  by  the  Supreme 
Court  of  West  Virginia,  the  contention  of 
plaintiff  in  error  Is  sustained.  In  that  case 
the  will  of  Charles  W.  Davis  was  attested 
by  Mrs.  Delilah  Davis,  to  whom  and  whose 
husband  devises  and  bequests  were  made. 
The  other  subscribing  witness  (two  being  re- 
quired) took  nothing  under  the  will.  The 
will  was  probated  upon  the  testimony  of  the 
disinterested  witness;  and  a  bill  to  declare 
void  the  bequests  and  devises  to  Mrs.  Deli- 
lah Davis  and  her  husband  was  dismissed, 
the  grounds  upon  which  the  decision  was 
placed  being  (1)  that  there  were  two  compe- 
tent witnesses  at  the  time  of  the  attestation 
of  the  will;  (2)  that  a  will  must  be  sub- 
scribed, but  need  not  be  proved,  by  two 
attesting  witnesses,  even  though  the  other 
attesting  witness  be  alive  and  within  the  Ju- 
risdiction of  the  court,  and  hence,  as  in  this 
case,  the  will  was  otherwise  proved,  viz.,  by 
the  other  attesting  witness,  Mrs.  Davis  was 
not  needed  as  a  witness  at  the  probate,  and 
so  her  Interest  and  that  of  her  husband  was 
not  forfeited.  Upon  the  first  point  it  was 
conceded  by  the  court  that  under  the  West 
Virginia  statute,  which  Is  similar  to  section 
2514  of  our  Code,  there  must  be  two  witness- 
es competent  at  tbe  time  of  the  attestation; 
but  said  the  court:  "The  only  reasonable 
way  to  construe  sections  3,  18,  c.  77,  Code 
1887  (CkKle  Va.  1904,  |§  2614,  2529),  is  that 
the  word  'competent,'  as  used  in  each  of 
them,  refers  to  the  separate  time  to  which 
they  relate — the  first  to  the  attestation,  the 
second  to  the  proof,  of  the  will.  Mrs.  Davis 
was  competent  as  an  attesting  witness.  While 
she  was  Interested  In  the  will,  the  testator 
was  alive,  and,  if  the  question  of  the  attesta- 
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tlon  bad  arisen  dnring  his  life,  they  were 
both  competent  to  testify  In  relation  thereto. 
Hence  the  word  'competency,'  in  so  far  as 
It  relates  to  an  attesting  witness,  excludes- 
the  question  of  Interest,  and  has  reference 
to  age,  sanity,  and  moral  Integrity.  As  used 
In  the  eighteenth  section  (Code  Va.  |  2529), 
in  relation  to  the  proof  of  the  will.  It  has  ref- 
erence merely  to  the  question  of  beneficial  In- 
terest ;  Its  object  being  to  remove  all  motive 
for  false  swearing  or  forgery,  and  also  the 
Incompetency  of  the  witness  occasioned  by 
the  death  of  the  testator,  thus  throwing  on 
the  beneficiaries  thereunder  the  burden  of 
sustaining  the  will  Independently  of  their 
own  testimony.  If  the  will  can  be  thus  sus- 
tained. It  Is  sustained  as  a  whole,  and  not 
In  parts,  and  none  of  the  provisions  are  void, 
but  all  the  beneficiaries  take  under  It,  even 
though  the  attesting  witnesses  were  incompe- 
tent (1.  e.,  to  testify  at  the  probate)  on  ac- 
count of  Interest.  •  •  •  The  will  is  fully 
established  by  the  other  attesting  witness." 
We  cannot  concur  in  this  reasoning.  The 
Will  must  be  attested  by  two  competent  wit- 
nesses. They  must  be  competent  at  the  time 
of  the  attestation.  Those  who  take  under  the 
will  are  not  competent,  were  not  competent 
at  common  law,  and  their  Incompetency  Is 
not  relieved  by  statute.  It  is  true  that,  while 
a  will  must  be  attested  by  two  competent  wit- 
nesses. Its  due  execution  can  be  proved  by 
the  testimony  of  one  witness ;  but  that  wit- 
ness must  prove  all  the  facts  required  by  the 
statute  to  be  proved  as  necessary  to  the  due 
execution  of  a  wUl,  and  among  them  that  it 
was  attested  by  two  competent  witnesses. 
The  will  in  this  case  was  attested  by  Sally 
Williams,  who  subscribed  to  It  by  making 
her  mark  In  place  of  a  signature,  and  by  Ij. 
H.  Bruce,  the  principal  beneficiary  under  the 
will.  Mr.  Bruce  stands  aside,  and  puts  for- 
ward Sally  Williams  as  a  witness  to  prove  all 
that  the  statute  makes  necessary  to  the  pro- 
bate of  the  win.  It  became  necessary  for  her 
to  prove  that  It  was  signed  by  the  testator, 
or  acknowledged  by  him.  In  the  presence  of 
herself  and  of  Bruce,  who.  were  present  at 
the  same  time,  and  that  they  subscribed  to 
the  will  in  the  presence  of  the  testator.  But 
that  is  not  all.  She  should  have  been  re- 
quired to  prove  that  both  she  and  Bruce  were 
competent  witnesses.  Now,  the  instant  that 
it  was  made  to  appear  that  Ii.  H.  Bruce,  who 
had  subscribed  to  the  will  as  one  of  the  at- 
testing witnesses,  whose  attestation  was  es- 
sential to  the  validity  of  the  will,  was  the 
same  Bruce  who  was  named  as  a  beneficiary 
under  the  will,  he  could  only  be  considered 
as  an  attesting  witness  by  virtue  of  section 
2529,  which  renders  the  devise  or  bequest  to 
him  void.  This  will  could  not  be  otherwise 
proved  than  by  proof  of  his  attestation, 
whether  that  proof  came  from  his  own  lips  or 
from  other  witnesses. 


In  our  Judgment  the  trhe  view  of  the 
statute  Is  that  the  words,  "if  the  will  may  not 
be  otherwise  proved,"  have  reference  to  a 
case  where  the  devisee  or  legatee  Is  needed 
as  an  attesting  witness  to  make  up  the  nuib- 
ber  required  by  law,  in  which  he  is  made  a 
competent  attesting  witness  by  the  avoidance 
of  his  Interest,  and  he  may  also  be  called  to 
testify  at  the  probate  of  the  will.  And,  con- 
versely, a  will  may  be  otherwise  proved  when 
there  Is  an  extra  or  superfluous  attesting  wit- 
ness beyond  the  number  required  by  the 
statute.  4  Va.  Law  Beg.  327-329;  1  Tlede- 
man  on  Real  Prop.  {  878;  1  Redfleld  on  Wills, 
•25a 

We  are  of  opinion  that  there  Is  no  error 
in  the  Judgment  of  the  circuit  court;  which 
Is  afllrmed. 

Affirmed. 


TUNE  V.  BEBLAMD. 
(Supreme  Coart  of  Georgia.     Nov.  14,  1908.) 

1.  FsAUnULKNT      CONVKTANCES      (|      174*)  — 

Rights  or  Fbauotilent  Qbahtob. 

In  an  action  of  complaint  for  land,  where 
the  plafhtiff  relies  for  a  recovery  on  a  deed  from 
the  defendant  to  T.  and  a  deed  ^m  T.  to  the 
plaintiff,  an  amendment  to  the  answer  alleging 
that  the  conveyance  of  the  defendant  to  T. 
was  without  other  consideration  than  to  place 
the  title  In  T.  mitil  he  should  pay  a  certain 
creditor,  and  that  his  creditor  wag  shortly  aft- 
erwards paid,  and  that  the  plaintiff  took  his 
deed  with  knowledge  of  these  facts,  and  pray- 
ing a  cancellation  of  the  plaintiff's  deed,  was 
properly  rejected.  The  allegations  in  the  prof- 
ferred  amendment,  under  the  rule  that  the  al- 
legations of  the  pleading  shonld  be  taken  most 
strongly  against  the  pleader,  charge  in  effect 
that  the  deed  sought  to  be  canceled  was  given  to 
delay  the  maker's  creditor,  and  courts  will  not 
set  aside  a  conveyance  made  to  hinder,  delay,  or 
defraud  creditors,  at  the  instance  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Fraudnlent 
Conveyances,  Cent.  Dig.  |  533;  Dec.  Dig.  § 
174.*] 

2.  FBAUDni.ENT    Conveyances    (i     174*)  — 
BiOHiB  of  Gbantob. 

Nor  will  a  grantor  in  such  a  deed  be  al- 
lowed to  set  np  snch  a  defense,  and  support  the 
same  by  evidence,  to  defeat  the  plaintiff's  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Fraudnlent 
C_pnveyance8,  Cent  Dig.  i  533;    Dec  Dig.  S 

3.  Estoppel  (Sg  83,  119*)— What  CoNSTmiTEs 
— QnEsnoN  fob  jubt. 

If  one  induces  another  to  buy  land  as  the 
property  of  a  third  person,  he  will  thereafter  be 
estopped  from  asserting  his  title  against  such 
third  person,  who  is  ignorant  of  the  true  title 
and  has  no  convenient  means  of  acquiring  such 
knowledge;  bnt,  where  the  facts  relied  on  to  es- 
tablish the  estoppel  do  not  unequivocally  show 
an  estoppel  in  pais,  the  jury,  and  not  the  judge, 
should  determine  whether  the  facts  constitute 
snch  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  EJstoppeL 
Cent.  Dig.  {»  232,  309 ;  Dec.  Dig.  |g  83,  119.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Taylor  Coun- 
ty;   J.  H.  Martin,  Judge. 


*For  other  cue*  sm  ume  topic  and  lecUon  NUMBER  in  Deo.  &  Am.  Digs.  U07  to  date,  ft  Reporter  Indexes 
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Actum  b7'W.  M.  Time  against  Homer 
Beeland.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Beversed. 

C.  B.  Marshall  and  Hardeman  &  Jones, 
for  plaintiff  In  error.  O.  M.  Colbert  and 
R.  S.  Foy,  for  defendant  In  error. 

BVAN8,  P.  J.  Homer  Beeland  brought 
suit  against  W.  N.  Tnne  to  recover  a  small 
piece  of  land  spedflcally  described,  and 
located  wltbln  the  east  half  of  lot  171  of 
the  Fonrteenth  district  of  Taylor  county. 
From  the  abstract  of  title  attached  to  the 
petition  it  appears  that  plaintiff  claims  that 
the  defendant  Tone,  being  the  owner  of 
an  nndlylded  half  Interest  in  the  eastern 
half  of  lot  171  (which  embraced  the  prem- 
ises in  dispute),  on  November  9,  1886,  con- 
veyed It  to  Cora  Trapp,  who  on  August 
24,  1889,  conveyed  it  to  the  plaintiff.  The 
abstract  of  title  to  the  other  half  Interest 
of  the  eastern  half  of  lot  171  recited  a 
deed  from  Battle  B.  Coaey,  W.  F.  William- 
son, and  Bdgar  W.  Williamson  to  E>.  S. 
Beeland  and  Homer  Beeland,  dated  De- 
cember 1,  1903,  and  a  deed  from  B.  S.  Bee- 
land to  Homer  Beeland,  January  2,  1905. 
The  defendant  filed  a  plea,  admitting  his 
possession  of  the  land,  and  denying  that 
thfe  plaintiff  had  tlUe  thereto.  On  the 
trial  of  the  case  the  defendant  offered  the 
following  amendment  to  his  plea:  "Now 
comes  the  defendant,  and  for  further  an- 
swer says:  (1)  The  deed  from  defendant 
to  Cora  Trapp  was  executed  and  delivered 
under  an  express  agreement  that  so  soon 
as  defendant  should  pay  a  debt  which  de- 
fendant was  then  and  there  owing  to  one 
C.  C.  Souder,  amounting  to  $16,  that  she 
would  reconvey  to  this  defendant  the  land 
so  conveyed.  That  defendant  in  a  few  days 
paid  said  debt,  and  that  thereupon  said 
Cbra  Trapp  agreed  to  reconvey,  and  at- 
tempted so  to  do,  and  thereupon  Instructed 
the  clerk  of  Taylor  superior  court  to  can- 
cel said  deed.  (2)  That  there  was  no  other 
or  further  consideration  of  any  kind  What- 
ever for  the  execution  of  said  deed  by 
this  defendant,  and  that  said  Cbra  Trapp 
thereafter  '  held  said  proi)erty  under  an 
Implied  tmst  to  reconvey  the  same  to  this 
defendant  (3)  That  said  Homer  Beeland 
had  full  notice  of  said  agreement  between 
defendant  and  said  Mrs.  Cora  Trapp,  and 
himself  carried  the  money  to  said  Souder 
and  paid  the  same.  (4)  That  said  deed 
from  defendant  to  Cora  Trapp  and  the 
'deed  from  Cora  Trapp  to  plaintiff  should 
be  decreed  by  the  court  to  be  surrendered 
up  and  canceled,  and  the  title  to  the  prop- 
erty sued  for  should  be  decreed  to  be  In 
this  defendant  Wherefore  he  prays  that 
said  deeds  be  decreed  to  be  delivered  up 
and  canceled,  and  the  title  to  the  land 
above  described  be  decreed  to  be  in  this 
defendant."  The  court '  refused  to  allow 
this  amendment  and  exception  is  taken  to 
tbls  ruling.  The  tiase  proceeded  to  triali 
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and  upon   conclusion   of  the  evidence  the 
court  directed   a  verdict  for  the  plaintiff, . 
and  this   action  of  the   court  is   assigned 
as  error. 

1,  2.  The  plaintiff  in  error  contends  that 
the  facts  pleaded  In  the  proffered  amend- 
ment do  not  authorize  an  inference  that 
the  conveyance  from  Tune  to  Mrs.  Trapp 
was  made  for  the  purpose  of  delaying  or 
defrauding  Tune's  creditor;  but  that  on 
the  other  hand,  it  was  executed  to  secure 
a  debt  and  that  the  debt  had  been  paid. 
If  the  deed  was  given  to  secure  a  debt, 
why  should  not  the  pleader  so  allege?  There 
is  no  basis  for  the  Inference  that  Mrs, 
Trapp  advanced  any  money  to  Tune,  or 
to  Tune's  creditor  for  his  benefit.  What, 
then,  could  have  been  the  object  of  Tune's 
conveyance  to  Mrs.  Trapp?  It  was  neither 
a  deed  of  bargain  and  sale,  nor  a  deed 
to  secure  a  debt  This  Implication  is  Ir- 
resistible that  Tune  desired  to  vest  the 
title  in  Mrs.  Trapp  nntll  he  could  pay  Souder. 
'Even  If  It  be  conceded  that  two  conclusions 
as  to  the  purpose  and  intent  of  Tune  {n 
giving  the  deed  mrfy  be  deduced — one  that 
the  deed  was  given  to  secure  a  debt  and 
the  other  that  it  was  executed  to  defraud 
the  maker's  creditor — the  latter  conclusion 
must  prevail.  It  Is  an  elementary  rule  of 
pleading  that  the  allegations  are  to  be  con- 
strued most  strongly  against  the  pleader; 
and,  if  two  constructions  can  be  put  on 
the  pleadings,  that  which  Is  least  favorable 
to  the  pleader  must  obtain.  The  construc- 
tion, therefore,  which  should  be  placed  on 
the  facts  pleaded  is  that  Mrs.  Trapp  and 
the  defendant  entered  into  an  agreement 
"whereby  Tune  was  to  convey  his  land  to 
her  in  order  that  he'  might  put  It  out  of 
the  reach  of  his  creditor,  so  as  to  gain  time 
to  raise  the  money  with  which  to  pay  him. 
it  is  admitted  that  the  recital  in  the  deed 
that  the  land  was  sold  for  $300  Is  untrue, 
and  from  the  allegations  no  Inference  can 
be  drawn  that  Mrs.  Trapp  either  furnished 
or  contracted  to  furnish  the  money  to  pay 
the  debt  of  Souder  upon  the  faith  of  the 
conveyance  to  her.  The  law  brands  as 
fraudulent  every  conveyance  made  with 
intention  to  dday  or  defraud  creditors, 
where  such  intention  Is  known  to  the  party 
taking.  Civ.  Code  1895,  |  1695(2).  The 
courts  will  not  set  aside  a  conveyance  to 
hinder,  delay,  or  defraud  creditors,  at  the 
Instance  of  the  grantor.  Watklns  v.  Nugen, 
118  Oa.  875,  45  S.  B.  260.  When  a  suitor 
applies  for  equitable  relief,  he  must  come 
Into  court  with  clean  hands  with  respect 
to  the  matters  concerning  which  he  asks 
such  relief.  The  defendant  was  not  en- 
titled to  have  the  deeds  canceled  as  prayed. 

The  defendant  contended  on  the  trial  that, 
although  denied  the  affirmative  relief  of 
cancellation,  he  at  least  should  be  permitted 
to  prove  the  allegations  of  the  rejected 
amendment  as  a  defense  to  the  action.  He 
offered  to  testify  as  follows :  "That  the  war- 
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ranty  deed  from  W.  N.  Tone  to  Htb.  Oora 
Trapp,  dated  November  9,  ISdS,  the  considera- 
tion expressed  being  $300,  and  the  property 
conveyed  being  one-half  undivided  interest  In 
the  east  half  of  lot  No.  171  In  the  Fourteenth 
district  of  Taylor  county,  was  executed  and 
delivered  by  him  to  M.  J.  Trapp,  who  was 
general  agent  for  his  wife,  Mrs.  Cora  Trapp, 
the  grantee,  and  who  acted  for  her  exclus- 
ively In  the  transaction,  she  being  at  no  time 
present,  without  consideration;  that  he 
(Tone)  was  then  and  there  indebted  to  one 
C.  C.  Souder,  and  the  claim  of  said  Bonder 
against  said  Tone  was  in  the  hands  of  B.  S. 
Foy  as  the  attorney  of  said  Souder  for  col- 
lection; that  said  M.  J.  Trapp  proposed  to 
said  Tune  that  he  convey  said  property  to 
Mrs.  Cora  Trapp,  and  that  as  soon  as  Tune 
paid  the  |16,  which  was  the  amount  of  his 
Indebtedness  to  Souder,  the  said  Mrs.  Trapp 
would  reconvey  the  land  to  Tune ;  that  there 
was  no  other  consideration  for  the  execution 
and  delivery  of  said  deed ;  that  a  few  days 
afterwards.  Tune,  having  raised  the  money, 
$16,  carried  It  to  Trapp,  the  plalntitT,  Homer 
Beeland  being  present,  lind  Homer  Beeland 
took  the  money  and  undertook  to  carry  it 
to  B.  S.  Foy  and  pay  It  to  him  for  Souder, 
and  actually  did  so,  and  thus  paid  the  debt ; 
that  Trapp  at  that  time  stated  in  the  pres- 
ence of  Homer  Beeland  that  his  wife,  Mrs. 
Oora  Trapp,  pursuant  to  the  agreement, 
would  reconvey  to  said  Tune  the  land  de- 
scribed in  the  deed  from  Tune  to  Mrs.  Trapp ; 
that  shortly  afterwards  the  said  Trapp  de- 
livered to  Tune  a  note  addressed  to  O.  T. 
Montford  [directing  Montford  to  caned  this 
deed]  which  was  likewise  offered  in  evidence, 
and  that  Tune  carried  said  note  to  Mont- 
ford, and  was  told  by  Montford  that  he  could 
not  legally  comply  with  Trapp's  request; 
that  from  that  time  for  several  years  there- 
after said  Tune  continued  to  occupy  said  land, 
as  he  had  been  doing  before,  and  it  was  not 
until  some  time  after  the  deed  was  made 
from  Mrs.  Cora  Trapp  to  Homer  Beeland 
that  Tune  ever  heard  of  any  claim  being 
made  by  Mrs.  Trapp  under  the  deed  which 
he  made  to  her,  and  which  M.  J.  Trapp,  her 
agent,  wrote  the  clerk  to  cancel,  when  Tune 
had  paid  the  money  to  Souder,  which  be  un- 
dertook to  pay  when  the  deed  was  made  to 
Mrs.  Trapp." 

The  court  excluded  this  testimony,  and 
properly  so.  Its  effect  was  to  establish  a 
collusive  arrangonent  between  Tune  and 
Mrs.  Trapp,  whereby  Tune  was  to  put  the 
title  of  his  land  In  Mrs.  Trapp  to  delay  Bon- 
der in  the  collection  of  his  debt  As  was 
said  by  Bleckley,  O.  J.,  in  Parrott  v.  Baker, 
82  Oa.  878. 9  S.  E.  1071 :  "Both  upon  principle 
and  authority,  the  fraudulent  maker  of  such 
Instruments  is  bound  by  them  according  to 
their  terms,  irrespective  both  of  any  actual 
payment  of  a  consideration,  or  any  contem- 
porary or  subsequent  change  of  possession. 
*  *  *  The  title  passes  as  completely,  so 
far  aa  the  parties  to  the  conveyance  are  con- 


cerned, where  the  poBseasfam  is  retained  as 
where  it  Is  delivered.  *  *  *  It  is  a  mis- 
take— a  wide  mistake — to  regard  an  action  of 
ejectment  or  complaint  for  land  as  a  call 
upon  the  court  to  enforce  the  fraudulent  deed 
as  a  contract.  The  law,  taking  the  parties 
at  their  word  and  acting  upon  the  deed  as 
pure,  has  already  executed  it  as  a  contract 
and  transmuted  it  into  title.  The  court  is 
called  iqpon  to  do  nothing  in  behalf  of  the 
plaintiff  to  recover  the  land  but  that  which 
it  does  for  every  plaintiff  who  comes  armed 
with  complete  title  to  recover  possession  of 
his  property."  It  is  true  that  the  debt  which 
Tone  owed  to  Souder  was  small,  and  that  he 
afterwards  paid  It  But  the  payment  of  the 
debt  did  not  purge  the  fraud  from  the  con- 
veyance. The  law  does  not  grrant  absolution 
to  a  party  simply  because  no  loss  is  occasion- 
ed by  his  fraudulent  act  The  defendant  put 
the  title  in  Mrs.  Trapp,  and  the  court  will 
not  relieve  him  from  its  consequences  by 
allowing  him  to  show  that  it  was  made  in 
pursuance  of  a  collusive  and  fraudulent  de- 
sign. Besides,  the  evidence  which  was  re- 
pelled was  but  an  effort  to  prove  the  facta 
alleged  in  the  amendment  which  was  dis- 
allowed. 

3.  The  plaintiff  claimed  title  to  the  prem- 
ises In  dispute  under  two  chains  of  title, 
each  purporting  to  convey  an  undivided  half 
interest.  One  of  these  chains  originated  with 
a  deed  from  the  defendant  to  Mrs.  Cora 
Trapp,  and  has  already  been  discussed.  The 
other  consisted  of  deeds  from  Mrs.  Hattle 
E.  Cosey  and  W.  F.  and  B.  W.  Williamson 
to  B.  S.  Beeland  and  the  plaintiff,  dated 
December  1,  1903,  and  a  deed  from  E.  S. 
Beeland  to  plaintiff,  dated  January  2,  1905. 
No  paper  tltie  was  traced  to  these  grantors, 
and  it  affirmatively  appeared  that  they  had 
never  been  in  possession  of  the  premises  in 
dispute.  The  plaintiff  testified  that  Mrs. 
Williamson,  the  mother  of  these  grantors, 
died  leaving  three  children,  the  grantors  in 
the  deed;  that  her  husband  predeceased 
her ;  that  the  defendant,  while  living  on  the 
land  sued  for,  and  long  before  plaintiff  got 
the  deed  from  Mrs.  Cosey  and  W.  F.  and  E. 
W.  Williamson,  told  him  that  he,  the  de- 
fendant, and  Mrs.  Williamson  each  owned 
an  undivided  one-half  interest  In  the  eastern 
half  of  lot  171,  and  that  Mrs.  Williamson  at 
the  time  was  living  on  a  part  of  the  eastern 
half  of  lot  171.  By  directing  a  verdict  the 
court  adjudicated  that  the  deeds  introduced 
in  evidence,  aided  by  the  parol  testimony, 
established  a  prima  facie  title  in  the  plain- 
tiff. In  order  to  reach  this  result  the  plain- 
tiff's right  to  recover  must  be  rested  in  part 
upon  an  estoppel  of  the  defendant,  and  not 
entirely  on  legal  title  or  possession,  as  the 
plaintiff  showed,  neither  paper  title  nor  pos- 
session in  the  Williamson  children.  When  a 
plaintiff  in  ejectment  relies  on  the  defend- 
ant's conduct  in  aid  of  his  titie,  he  must  show 
that  he  acted  on  such  conduct  In  procuring 
his  titie.    T^e  doctrine  of  estoppel  as  to  title 
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to  real  estate  to  thna  stated  in  oar  GItU  Code 
of  1895: 

"Sec.  6161.  Where  the  estoppel  relates 
to  the  title  to  real  estate,  the  party  claiming 
to  have  been  influenced  by  the  other's  acts  or 
declarations  most  not  only  be  ignorant  of 
the  true  title,  but  also  of  any  convenient 
means  of  acquiring  such  knowledge.  Where 
both  parties  hare  equal  knowledge  or  equal 
means  of  obtaining  the  truth,  there  to  no 
estoppel 

"Sec.  6162.  In  ordw  for  an  equitable  es- 
toppel to  arise,  there  must  generally  be  some 
intended  deception  In  the  conduct  or  declara- 
tiohs  of  the  party  to  be  estopped,  or  such 
gross  negligence  as  to  amount  to  conatruct- 
ive  fraud  by  which  another  has  been  mis- 
led to  his  injury." 

While  the  plaintltt  testified  that,  "long'be- 
fore"  he  bought  from  Mrs.  Williamson's  chil- 
dren, tbe  defendant  admitted  that  he  and 
Mrs.  Williamson  owned  the  land  in  common, 
be  does  not  say  in  express  terms  that  he 
acted  on  thto  information  when  he  bought, 
or  that  he  was  ignorant  of  the  true  title, 
and  had  no  convenloit  means  of  acquiring 
such  knowledge.  Even  if  the  Jury  could  have 
drawn  this  inference  from  his  testimony,  cer- 
tainly the  court  could  not  draw  this  infer- 
ence, when  it  was  not  necessarily  deduclble 
from  the  testimony.  For  this  reason,  we 
think  the  court  erred  In  directing  a  verdict. 

Judgment  reversed.  All  tbe  Justices  con- 
cur. 

HOLDEN,  J.  (concurring  specially).  The 
defendant  was  resisting  an  action  in  eject- 
ment, and  the  court  refused  to  allow  an 
amendment  offered  by  him  to  his  plea,  which 
amendment  set  up  that  the  deed  from  him 
upon  which  the  plaintiff  relied  for  a  recov- 
ery was  given  without  other  consideration 
than  to  place  the  title  in  the  grantee  there- 
in until  the  defendant  could  pay  a  debt  of 
$16  owing  to  a  certain  creditor,  which  debt 
he  did  pay  a  few  days  thereafter,  and  that  the 
plaintiff  took  his  deed  from  this  grantee 
with  knowledge  of  these  facts.  The  court 
also  refused  to  allow  the  defendant  to  in- 
troduce evidence  for  the  purpose  of  defeat- 
ing a  recovery;  the  evidence  offered  being 
In  substance  the  same  as  the  allegations  coa- 
tained  in  the  amendment  which  tbe  court 
rejected.  The  writer  cannot  agree  to  these 
rulings,  which  are  based  upon  the  decision 
that  it  should  be  held,  as  a  matter  of  law, 
from  the  existence  of  the  facts  alleged,  that 
the  intention  of  tbe  maker  of  the  deed  was 
to  hinder,  delay,  or  defraud  hto  creditor, 
bat  concurs  in  the  other  rulings  in  the  case. 

An  assignment  by  a  debtor  of  a  part  or 
all  of  bis  property,  with  an  agreement  with 
tbe  assignee  that  the  latter  to  to  hold  the 
property  until  tbe  assignor  pays  hto  debts 
to  one  or  all  of  his  creditors,  though  the  pur- 
pose of  the  assignment  to  not  mentioned 
therein,  does  not  necessarily  mean  that  the 
Intention  of  the  d^tor  in  making  the  asslgn- 


tneat  was  to  hinder,  delay,  or  defraud  the 
creditor  or  creditors.  His  intention  may  have 
been  the  contrary.  When  a  debtor  makes  a 
deed  to  one,  with  the  agreement  that  the  tot- 
ter to  to  hold  the  title  to  the  property  con- 
veyed until  the  debtor  pays  a  certain  credi- 
tor an  obligation,  it  cannot  be  said,  as  a  mat- 
ter of  law,  what  the  intention  of  tbe  debtor 
was.  The  fact  that  a  transacticm  to  unusual, 
or  even  illegal,  does  not  necessarily  mean 
that  the  intention  of  the  parties  thereto  to 
fraudulent  Where  a  debtor,  wealthy  or 
poor,  conveys  a  part  or  all  of  his  property, 
it  cannot  be  said,  as  a  matter  of  law,  that 
be  does  so  with  Intention  to  defraud,  hinder, 
or  delay  a  creditor,  simply  because  he  had 
an  agreement  with  the  grantee  that  tbe  lat- 
ter was  to  hold  the  property  conveyed  until 
the  creditor  was  paid.  It  does  not  appear 
from  the  proffered  amendment  or  evidence 
that  the  grantee  was  related  to  the  debtor,  or 
that  the  debtor  was  insolvent,  or  that  he  did 
not  have  much  other  property  with  which 
to  pay  thto  small  debt,  nor  that  the  agree- 
ment that  the  grantee  was  to  bold  the  title 
to  the  land  until  tbe  creditor  was  paid  was  to 
be  kept  a  secret  from  the  creditor,  or  any 
one  else.  Tbe  above-recited  facts,  the  amount 
of  the  land  conveyed,  the  Improvement  there- 
on consisting  of  a  dwelling  bouse,  the  small 
amount  of  the  debt  owing  by  the  creditor, 
and  the  fact  that  he  did  actually  pay  the 
debt  in  a  few  days,  and  all  the  other  facts 
and  circumstances  of  the  transaction,  were 
to  be  considered  in '  determining  what  was 
tbe  Intention  of  the  debtor  in  making  the 
deed.  When  a  deed  is  made,  and  a  state  of 
facts  or  circumstances  are  given,  it  to  a  mat- 
ter of  Inference  from  them  whether  or  not 
it  was  the  intention  of  the  parties  to  the 
deed  to  defraud  creditors  of  the  maker.  Thto 
inference  to  to  be  drawn  by  the  Jury,  and 
not  by  the  court  The  rule  to  announced  in 
2  Moore  on  Fraudulent  Conveyances,  570, 
In  the  following  language:  "Tbe  nature  of 
the  intent  ordinarily  will  not  be  presumed 
as  a  mattMT  of  law,  bat  must  be  inferred  by 
the  Jury  from  the  facts  In  evidence."  The 
opinion  of  the  court  cannot  be  substituted 
for  that  of  the  jury.  The  intention  of  the 
debtor  was  locked  in  hto  own  breast  and  can 
only  be  Judged  of  from  facts  and  circum- 
stances, and  hto  intention  is  purely  one  of 
fact,  to  be  determined  by  the  jury  from  such 
facts  and  drcmnstances.  Tbe  debtor  no- 
where in  the  amendment  disallowed,  or  the 
evidence  excluded,  says  bis  intention  was  to 
hinder,  delay,  or  defraud  his  creditor.  Even 
If  it  be  conceded  that  the  probable  effect  of 
his  conduct  was  to  delay,  binder,  or  defraud 
tbe  creditor.  It  cannot  be  said  as  a  matter 
of  law  that  it  was  hto  Intention  to  do  so. 
Tlito  doctrine  is  clearly  announced  In  NIcol 
V.  Crittenden,  66  Ga.  497,  the  first  three  head- 
notes  of  whidi  case  are  as  follows: 

"1.  While  It  is  true,  in  general,  that  a  man 
to  presumed  to  intend  tbe  natural  and  prob- 
able consequences  of  hto  own  acts,  it  to  not 
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true  that  be  Is  presumed  to  Intend  all  tbeir 
necessary  consequences.  Consequences  may 
be  necessary,  and  yet  quite  remote  and  un- 
expected. 

"2.  That  a  given  fact  was  followed  nec- 
essarily by  delay  to  creditors.  In  tbe  par- 
ticular case,  howerer  strong  aa  a  circum- 
stance to  be  welgbed  by  the  Jury,  is  not 
ground  for  presuming,  as  a  matter  of  law, 
that  it  was  intended  to  have  that  effect. 

"8.  It  is  impossible  that  a  sale  can  defraud 
creditors,  unless  it  was  made  with  a  fraud- 
ulent intent:  and  tbe  nature  of  tlie  Intent 
will  not  be  presumed  as  a  matter  of  law, 
but  must  be  Inferred  by  the  Jury  from  the 
facts  in  evidence." 

Tbe  deed  In  this  case  was  not  necessarily, 
or  in  fact,  followed  by  delay  or  hindrance 
to,  or  fraud  on,  the  creditor.  The  agree- 
ment that  the  grantee  was  to  hold  title  to 
the  property  until  a  certain  creditor  was 
paid  by  the- debtor,  however  strong  as  a  cir- 
cumstance to  be  weighed  by  the  Jury  In  de- 
termining whether  the  intent  of  the  debtee 
was  to  binder,  delay,  or  defraud,  to  use  tbe 
language  of  tbe  decision  in  tbe  Nicol  Case, 
cited  supra,  "is  not  ground  for  presuming, 
as  a  matter  of  law,  that  it  was  intended  to 
have  that  effect,"  and  "tbe  nature  of  tbe  in- 
tent will  not  be  presumed  as  matter  of  law, 
that  it  was  Int^ided  to  have  that  effect" 
The  rule  of  law  announced  in  the  first  head- 
note  in  tbe  present  case,  that  "the  all^a- 
tlons  of  the  pleading  should  be  taken  most 
strongly  against  the  pleader,"  is  not  to  be 
questioned,  but  In  connection  therewith  should 
be  considered  the  rule  of  law  announced  in 
2  Moore  <m  Fraudulent  Conveyances,  571,  as 
follows:  "A  fraudulent  intent  cannot  be  de- 
duced from  what  the  law  pronounces  honest; 
and,  wheret  the  circumstances  attending  a  con- 
veyance are  consistent  either  with  a  fraudu- 
lent intent  or  honesty  of  purpose,  fraud  will 
not  be  imputed."  The  facts  alleged  are  con- 
sistent with  an  honesty  of  purpose  on  tbe 
part  of  tbe  debtor. 

In  view  of  the  rule  of  law  above  quoted 
and  tbe  decision  in  the  Nlcol  Case,  supra, 
and  our  own  statute,  which  says,  "Fraud 
may  not'  be  presumed,"  .the  writer  is  of  opin- 
ion that  the  court  should  not  say,  as  a  mat- 
ter of  law,  the  intention  of  the  debtor  was 
to  binder,  delay,  or  defraud  bis  creditor,  but 
tbe  question  as  to  whether  or  not  such  was 
his  intention  should  be  left  to  the  Jury. 
When  a  debtor  says  his  only  purpose  in  con- 
veying a  tract  of  land,  or  an  artide  of  per- 
sonalty, to  another,  was  that  such  other 
person  should  hold  the  title  to  the  property 
until  tbe  debtor  should  pay  a  certain  debt 
he  owed  another,  it  is  not  proper  to  say  as 
a  matter  of  law  that  this  purpose  was  nec- 
essarily accompanied  by  a  purpose  to  hin- 
der, delay,  or  defraud  the  creditor.  The 
latter  purpose  is  not  a  necessary  companion 
of  tbe  former.    As  a  matter  of  law,  to  infer 


the  l(ttt^  purpose  from  tbe  former  is  to 
presume  fraud  from  a  fact  which  does  not 
necessarily  show  it  To  make  such  a  pre- 
sumption, as  a  matter  of  law,,  is  in  contra- 
vention of  Civ.  Code  1695,  8  4029,  which  says, 
"Fraud  may  not  be  presumed,"  and  of  tbe 
rule  of  law  announced  in  WUlis  v.  Foster. 
65  Ga.  82:  "The  existence  or  nonexlBtence 
of  fraud  Is  peculiarly  a  question  for  tbe 
Jury." 


EJDENTIEIiD  v.  BDENFIELD. 

(Supreme.  Court  of  Georgia.     Nov.  19,  190S.) 

executobs  altd  aoionistbatobs  (|  196*)  — 
Allowance  to  Widow. 

Where  the  will  of  a  testator  was  propound- 
ed for  probate  by  his  ezecator,  and  a  caveat 
thereto  was  interposed  by  certain  of  the  heirs 
at  law  of  the  deceased,  not  inclnding  the  widow, 
and  a  year's  support  was  set  apart  to  her,  and 
where,  by  reason  of  an  appeal  of  the  case  l^  the 
caveators  to  the  superior  court  it  was  neoeasary 
for  the  estate  to  be  kept  together  for  longer 
than  12  months,  under  Civ.  Code  1896,  |  34C6, 
the  widow  was  entitled  to  have  a  second  year's 
support  assigned  to  her,  she  not  having  caused 
or  been  in  any  way  responsible  for  the  delay  in 
distributing  the  estate,  although  there  was  no 

grovision  in  the  will  directina;  the  estate  to  be 
eld  together  for  more  than  12  months. 
[Ed.   Note. — For  other   cases,   see   Eizecntors 
and  Administrators,  Cent  Dig.  f  725 :  Dec.  Dig. 
J  196.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Emanuel  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Application  of  Theressa  Edenfield  for  an 
allowance  as  widow  of  John  Edenfleld,  de- 
ceased. From  an  order  granting  the  allow- 
ance John  Edenfleld,  Jr.,  executor,  brings 
error.    Affirmed. 

Mrs.  Theressa  Edenfl^d  filed  her  applica- 
tion for  a  year's  support  as  the  widow  of 
John  Eklenfield,  Sr.,  deceased,  alleging  that 
there  were  no^minor  children.  A  caveat  was 
filed  by  the  executor  of  tbe  decedent  on  tbe 
following  grounds:  (1)  That  tbe  applicant 
had  been  fully  provided  for,  and  bad  a  suf- 
ficiency of  property  to  cover  this  application. 
(2)  That  the  original  year's  support  set  aside 
was  sufficient  for  the  support  of  the  widow 
for  succeeding  years,  Specially  for  tbe  sec- 
ond. (3)  That  the  applicant  was  not  entitled 
to  have  the  support,  for  the  reason  that  the 
estate  was  not  an  estate  to  be  kept  together ; 
that  only  by  special  provision  of  tbe  Civil 
Code  of  1895  (section  3466)  can  a  seccmd 
year's  support  be  set  apart;  and  that  this  ap- 
plication does  not  fall  within  the  provisions 
of  tbat  section.  The  case  was  appealed  from 
tbe  court  of  ordinary  to  the  superior  court, 
by  consent.  It  was  there  submitted  to  the 
presiding  Judge  upon  the  following  agreed 
statement  of  facts:  *'J<dm  Edenfleld  Br.,  of 
said  county,  died  over  a  year  ago,  leaving  a 
will,  with  John  £}denfleld,  Jr.,  named  as  ex- 
ecutor.   There  were  no  words  in  said  will 


•For  other  esses  lee  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  U07  to  date,  ft  Haporter  Indezas. 
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Btating  that  hla  estate  was  to  be  kept  to- 
gether for  longer  than  12  months,  and  John 
Bdenfleld.  Jr.,  filed  said  will  for  probate  In 
solemn  form.  Said  application  was  careated 
on  several  grounds.  The  case  was  tried  In 
the  court  of  ordinary,  and  Judgment  render- 
ed for  the  propounder.  The  caveators,  be- 
ing dissatisfied,  appealed  the  case  to  the  su- 
perior court,  where  it  Is  now  pending,  and 
where  the  same  has  been  continued;  It  not 
being  tried  at  the  first  term  after  said  ap- 
peal. The  widow,  Mrs.  Theresaa  Edenfleld, 
is  In  no  way  responsible  for  said  continu- 
ance or  said  pending  litigation  over  the  pro- 
bate of  the  will  of  her  husband.  By  the 
terms  of  said  will  she  is  one  of  his  legatees, 
receiving  a  considerable  amount  of  both 
real  and  personal  property,  equal  to  the  oth- 
er legatees  In  said  will.  Mrs.  Theressa  Eden- 
field  filed  her  application  for  12  months'  sup- 
jfoit  The  same  was  set  aside  In  the  sum  of 
$500,  made  the  Judgment  of  the  court  of 
ordiikary,  and  was  paid  over  to  her  by  the 
executor.  The  pending  litigation  over  the 
probate  of  said  will  has  kept  said  estate  to- 
gether for  more  than  12  months,  and  Mrs. 
Theressa  Edenfield  files  her  application  for 
a  second  12  months'  support.  Caveiators  say 
that  under  the  law  she  Is  not  entitled  to 
said  12  months'  support,  first,  because  the 
estate  Is  one  not  to  be  kept  together  as  pro- 
vided by  law,  out  of  which  a  second  12 
months'  support  Is  allowed;  and,  second, 
because  the  property  willed  to  Mrs.  Theressa 
Edenfleld  by  her  husband  In  his  last  will 
and  testament  was  In  lieu  of  dower,  and 
therefore  stands  in  the  place  of  dower."  The 
judge  overruled  the  caveat  and  held  that 
the  widow  was  entitled  to  a  second  12  months' 
support  out  of  the  estate  of  her  deceased  hus- 
band, and  remanded  the  case  to  the  court 
of  ordinary  in  order  that  commissioners 
might  be  appointed  for  the  purpose  of  de- 
termining the  amount  The  caveators  ex- 
cepted. 

Safllold  Larsen,  for  plaintiff  In  error.  Wil- 
liams ft  Bradley,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stathig  the  facts  as 
above).  Only  one  ground  of  the  caveat  was 
stressed  before  this  court — that  this  was  not 
an  estate  "to  be  kept  together  for  a  longer 
time  than  12  months,"  within  the  meaning 
of  the  law,  although  It  was  in  fact  kept  to- 
gether for  a  longer  time,  without  fault  on 
the  part  of  the  widow  or  any  act  on  her 
part  causing  that  result,  and  that  therefore 
she  was  not  entitled  to  a  second  year's  sup- 
port under  the  provisions  of  section  3466  of 
the  ClvU  Code  of  1895.  Section  3465  pro- 
vides for  the  setting  apart  of  a  year's  sup- 
port Section  8466  declares:  "When  an  es- 
tate Is  to  be  kept  together  for  a  longer  time 
than  twelve  months,  and  there  are  no  debts 
to  pay,  and  a  widow  and  minor  children  to 
be  supported  out  of  said  estate,  they  shall 
have  a  year's  support  for  each  year  that  such 
estate  may  be  kept  together,  and  the  ap- 


praisers aforesaid  may  act  In'  the  same  ca- 
pacity for  the  second  and  any  subsequent 
year,  or  new  appraisers  may  be  appointed 
by  the  ordinary  to  assign  such  support  after 
the  first  year."  It  was  urged  that  the  words, 
"When  an  estate  Is  to  be  kept  together  for 
a  longer  time  than  twelve  months,"  had  ref- 
erence only  to  cases  whwe  a  testator  by  bia- 
will  provided  for  keeping  the  estate  together 
longer  than  a  year.  Doubtless  this  argu- 
ment was  derived  from  a  remark  made  by 
Mr.  Justice  Cobb  In  the  course  of  his  opin- 
ion In  Smith  V.  Foster,  119  Ga.  376,  46  S. 
E.  425,  where  he  said  that  "it  might  with 
some  force  be  asserted"  that  such  was  the 
legislative  Intent  This  was  not  a  decision 
of  the  point  bat  only  a  passing  remark, 
which  was  immediately  followed  by  a  refer- 
ence to  the  case  of  Woodbrldge  v.  Wood- 
bridge,  70  Qa.  738,  and  a  statement  that  is 
that  case  an  additional  year's  support  was 
allowed  where  there  was  no  will  and  the 
estate  had  been  kept  together  for  three  years 
by  a  mere  failure  of  the  administrator  to 
wind  It  up.  It  was  said  (page  378  of  119 
Oa.,  and  page  426  of  46  S.  E.)  that  "the 
Woodbrldge  Case  should  not  be  extended." 
The  decision  In  that  case,  however,  was 
concurred  In  by  the  entire  bench,  then  con- 
sisting of  three  Justices,  and  It  has  never 
been  reviewed  and  overmled.  It  very  near- 
ly. If  not  completely,  rules  the  question  now 
Involved.  There  a  widow  applied  for  a 
year's  support,  alleging  that  there  were  no 
minor  children  of  her  deceased  husband,  that 
the  estate  had  been  kept  together  by  the  ad- 
ministrator for  longer  than  12  months,  and 
that  she  was  entitled  to  a  support  for  each 
year  that  It  had  been  so  kept  together.  Ap- 
praisers were  appointed,  who  made  a  return 
setting  apart  a  sum  of  money  as  a  year's 
support  for  the  first  year,  and  also  an 
amount  for  the  second  and  third  years,  re- 
spectively, during  which  the  estate  had  been 
kept  together^  A  caveat  was  filed,  one 
ground  of  which  was  "that  the  allowance 
for  the  second  year  is  excessive.  Illegal,  and 
without  authority  of  law  to  support  It;" 
and  another  ground  made  a  similar  objection 
to  the  allowance  for  the  third  year.  The 
ordinary  passed  an  order  In  accordance  with 
the  return.  The  case  was  carried  by  appeal 
to  the  superior  court.  There  the  caveator 
demurred,  and  moved  to  dismiss  the  appli- 
cation generally,  and  especially  so  much  of 
it  as  sought  to  obtain  a  support  for  the  second 
and  subsequent  years,  "on  the  ground  that 
said  applicant  does  not  show  that  there 
was  any  necessity  for  keeping  the  estate  of 
Wiley  Woodbrldge  together  after  12  months 
from  the  grant  of  letters  of  administration."' 
The  presiding  judge  sustained  the  demurrer, 
except  as  to  the  first  year,  and  struck  that 
portion  of  the  application  which  referred  to 
an  allowance  for  the  second  and  third  years. 
After  verdict  the  applicant  moved  for  a  new 
trial,  which  was  refused,  and  she  excepted. 
These  facts  appear  from  the  record  of  file 
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In  the  office  of  the  clerk  of  this  court  The 
decision  (70  Oa.  78S)  does  not  in  tenns 
construe  the  meaning  of  the  words,  '^  be 
kept  together  for  a  longer  time  than  twelve 
months,"  but  the  Judgment  was  reversed  on 
the  ground  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  petition  as  to  the  sec- 
ond and  third  years,  thus  holding  that  the 
widow  was  entitled  to  a  support  for  those 
years. 

In  Hill  ft  C!o.  T.  Lewis,  91  Oa.  796,  18  S. 
E.  63,  It  was  held  that  a  widow  to  whom  the 
whole  estate  was  devised  and  bequeathed 
for  Jite,  there  being  no  minor  chOdren  and 
no  debts  except  the  expenses  of  the  last  Ill- 
ness and  funeral  expenses,  was  not  entitled 
to  more  than  one  year's  support  out  of  the 
estate  as  a  statutory  right,  although  she 
kept  the  estate  together  for  a  longer  time; 
she  having  so  done  by  her  own  choice,  be- 
ing both  executrix  and  tenant  for  life,  and 
the  will  of  her  husband  not  containing  any 
requirement  or  direction  as  to  keeping  the 
estate  together.  It  was  said  that,  whatever 
the  statute  may  mean  by  the  phrase,  "when 
an  estate  is  to  be  kept  together,"  the  keeping 
of  it  together  by  the  mere  choice  or  the  elec- 
tion of  the  widow  herself  cannot  be  recogniz- 
ed as  a  basis  for  allowing  her  continued  sup- 
port from  year  to  year.  Again,  in  Smith 
V.  Foster,  119  Oa.  876,  46  S.  E.  425,  It  was 
held  that  the  mere  fact  that  litigation  was 
pending  between  a  widow  and  the  represen- 
tative of  her  deceased  husband's  estate  over 
the  report  of  appraisers  appointed  to  assign 
dower  would  not  authorize  the  granting  of 
a  second  year's  support  to  her.  In  both  of 
the  cases  last  cited  the  delay  in  closing  up 
the  estate  was  caused  by  the  widow  herself — 
In  the  one  as  mere  matter  of  choice,  and  in 
the  other  by  reason  of  litigation  over  ber 
dower. 

A  widow  cannot  cause  a  delay  In  winding 
up  an  estate,  and  then  tal:.<  advantage  of 
the  delay  so  brought  about  by  her  to  ab- 
sorb the  estate  for  herself  as  a  support  for 
years  later  than  the  first  In  each  of  the 
cases  referred  to  the  continued  support  was 
asked  for  ber  alone,  there  being  no  minor 
children.  Here  the  delay  has  been  brought 
about  by  litigation  over  the  probate  of  a 
will,  resulting  from  a  caveat  filed  by  heirs 
other  than  the  widow.  It  was  agreed  that 
she  was  In  no  way  responsible  for  the  de- 
lay, and  did  not  cause  it  Ck>nstrulng  the 
previous  decisions  of  this  court  in  harmony 
we  hold  that  where  an  estate  has  been  nec- 
essarily kept  together  for  more  than  12 
months  on  account  of  litigation  over  the 
probate  of  the  will  of  the  deceased,  and  the 
widow  has  not  brought  about  this  litigation 
or  been  in  any  manner  responsible  for  the 
delay  In  winding  up  the  estate.  If  there  are 
no  debts,  she  is  entitled  to  a  support  for  each 
year  that  it  is  thus  kept  together  after  the 
first  Civ.  Code  1895,  S  3466.  This  con- 
stmction  is  supported  by  a  consideration  of 
sections  8466  and  8466  of  the  C!ode  together. 


The  former  provides  for  the  setting  apart 
of  a  year's  support  which  Is  ranked  with 
the  expenses  of  administration  and  prefer- 
red to  all  other  debta  It  is  provided  that 
the  amount  shall  bi  no  event  be  less  than 
the  sum  of  $100,  and  that  If  it  shall  ai>pear 
upon  a  Just  appraisement  that  the  estate 
does  not  exceed  In  value  the  sum  of  |500, 
the  whole  of  it  shall  be  set  apart  for  the 
support  and  maintenance  of  the  widow  and 
children;  and  this  is  to  be  done,  although 
it  may  deprive  other  heirs  or  legatees  of 
any  share  therein.  And  It  has  been  held 
that  the  fact  that  there  are  no  minor  Chil- 
dren will  not  deprive  the  widow  of  a  sec- 
ond year's  support  if  otherwise  entitled 
thereto. 

To  construe  the  words,  "when  an  estate 
Is  to  be  kept  together  for  a  longer  time  than 
twelve  months,"  In  section  3466^  as  apply- 
ing solely  to  cases  where  a  testator  by  his 
will  directs  the  estate  to  be  k^t  together, 
would  be  to  restrict  the  language  employed 
in  the  Code.  That  section  does  not  declare 
that  it  Is  applicable  solely  in  cases  of  testacy, 
or  that  the  widow  and  children  of  the  testa- 
tor may  have  a  second  year's  support,  while 
those  of  an  intestate  shall  not  Nor  would 
the  necessity  for  the  support  of  a  widow  and 
minor  children  be  any  the  less  because  the 
husband  and  father  died  intestate.  In  fact 
where  a  will  directs  an  estate  to  be  kept  to- 
gether for  a  considerable  length  of  time,  it 
very  often  provides  for  the  support  of  the 
widow  and  minor  children  of  the  testator 
during  that  time,  while  there  is  no  such  pro- 
vision in  case  of  Intestacy.  Again,  section 
3466  declares  that  iu  such  cases,  the  widow 
and  minor  children  "shall  have  a  year's  sup- 
port for  each  year  that  such  estate  may  be 
kept  together."  Construing  this  language 
with  the  other  words  contained  in  the  sec- 
tion, which  are  above  quoted,  it  does  not  ap- 
pear to  have  been  the  legislative  Intent  to 
limit  the  support  of  the  widow  and  minor 
children,  if  any,  for  the  second  year  to  cases 
where  a  wUl  directs  the  estate  to  be  kept 
together  for  longer  than  12  months.  Where 
it  is  rendered  necessary  that  the  estate  be 
kept  together  on  account  of  litigation  institut- 
ed by  other  heirs  over  the  validity  of  the  will 
of  the  deceased,  and  without  fault  on  her  part, 
the  provisions  of  section.  8466  apply.  It  does 
not  appear  in  this  case  that  there  were  any 
debts  of  the  deceased  husband,  or  of  his  es- 
tate; and  the  only  other  persons  whose  dis- 
tributive portion  of  the  estate  would  be  lessen- 
ed would  be  the  other  heirs,  some  of  whom 
caused  the  delay. 

This  case  does  not  present  any  question  as 
to  the  wife's  right  to  support  after  the  first 
year  when  there  is  a  provision  in  the  will  of 
ber  husband  In  lien  of  year's  support  and 
dower,  or  where  the  wife  is  not  a  legatee 
under  the  will  at  all,  and  the  litigation  as 
to  It  is  entirely  between  others;  and  we  de- 
cide nothing  as  to  such  possible  cases.  In 
determining  the  amount  to  be  set  aside  for 
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a  Mcond  or  third  year's  rapport,  In  sncb 
a  caae  aa  the  present  one,  the  amount  of  the 
first  year's  support,  whether  It  had  been  con- 
sumed, or  whether  the  widow  still  has  a 
portion  of  it  to  be  naed  in  maintaining  her- 
self, the  size  of  the  estate,  and  other  snr- 
roondlng  facts,  wonld  be  proper  for  the  con- 
sideration of  the  appraisers  In  determining 
the  amount  to  be  set  apart 

Judgment  aCarmed.    All  the  Justices  con- 
car.  , 


OASPEnTTKR  T.  BOOKBR. 
(Bapreme  Coart  of  Georgia.     Not.  IB,  1908.) 

1.  Husband  arp  Wm  (i  48*)— Sale  of  Land 
BT  Wrra. 

A  sale  of  land  by  a  wife  to  her  hnsband, 
without  being  allowed  by  order  of  the  Bui>erior 
court  of  her  domicile,  U  invalid. 

[Bd.  Note. — For  other  caaes,  see  Hnsband  and 
Wife,  Cent  Dig.  H  24Z-248 ;  Dec.  Dig.  i  48.*] 

2.  Hubbard  and  Wife  (g  16*)— Advesbe  Fob- 
session— Salb  OF  Land  to  Husband. 

A  hasband  cannot  hold,  adversely  to  his 
wife,  premises  of  which  they  are  In  joint  occu- 
pancy as  a  family,  so  as  to^prescribe  against  the 
wife  under  a  deed  of  bargain  and  sale  from  her. 
[Ed.  Note.— For  other  cases,  see  Hasband  and 
Wife,  Cent  Dig.  |  102;  Dea  Dig.  S  16.*] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejotaii^  Judge. 

Action  by  B.  W.  Carpenter  against  Bes- 
sie Booker,  administratrix.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

Allen  Fort  &  Son,  for  plaintiff  in  error. 
6.  W.  Warv^lck  and  Lane,  Maynard  & 
Hooper,  for  defendant  in  error, 

• 

EVANS,  P.  J.  This  is  an  equitable  pe- 
tition to  cancel  a  deed  as  a  cloud  on  the 
plalntifTa  title,  and  for  relief  incidental 
thereto.  The  plaintiff  and  the  defendant 
claimed  the  land  under  deeds  from  a  com- 
mon grantor,  Mrs.  Alma  Carpenter.  The 
plaintiff  was  the  husband,  and  the  defend- 
ant the  mother,  of  Mrs.  Carpenter.  The 
deed  from  Mrs.  Carpenter  to  the  plaintiff 
was  dated  April  8,  1890,  and  recited  a  con- 
sideration of  $2,200,  and  was  not  approved 
by  the  superior  court  of  the  county  of  Mrs. 
Carpenter's  domicile.  The  deed  from  Mrs. 
Carpenter  to  the  defendant  was  dated 
February  11,  1895,  and  recited  a  consid- 
eration of  $3,200.  The  prayer  of  the  peti- 
tion was  to  cancel  the  deed  from  Mrs. 
Carpenter  to  the  defendant  on  the  ground 
that  the  grantor  was  non  compos  mentis  at 
the  time  of  its  execution.  The  jury  re- 
turned a  verdict  for  the  defendant  and  the 
plaintiff  moved  for  a  new  trial,  which  be- 
ing refused,  he  brings  error. 

The  first  step  in  the  plalntltTs  case  was 
to  inrove  title  to  the  land.    The  essence  of 


his  suit  was  to  remove  a  cloud  on  bis 
title;  and  if  he  has  no  title  to  the  land 
he  cannot  prevail.  The  plaintiff  testified 
that  he  paid  his  wife  the  consideration  re- 
cited in  her  deed  to  him,  and  it  was  ad- 
mitted that  the  sale  wal  without  an  order 
of  the  superior  court  of  the  county  of  the 
wife's  domicile.  A  sale  made  by  a  mar- 
ried woman  to  Iter  husband,  without  be- 
ing allowed  by  the  order  of  the  superior 
court  of  the  wife's  domiciie,  is  invalid.  Civ. 
Code  1896,  {  2190;  Fulgham  v.  Bate,  77 
6a.  468.  The  plaintiff's  deed  was  there- 
fore void  as  title. 

He  contended,  however,  that  he  had  been 
in  adverse  possession  of  the  land  under 
this  void  deed  for  more  than  seven  years, 
and  that  he  bad  a  good  prescriptive  title. 
A  defective  or  void  deed  will  serve  as  color 
of  title,  and  entry  and  possession  there- 
under bi  good  faith  will  ordinarily  be  ad- 
verse. Fain  V.  Oarthrlght  6  Ga.  14;  Moody 
V.  Fleming.  4  Ga.  116,  48  Am.  Dec.  210; 
Gittens  V.  Lowry,  15  Ga.  836.  But  is  the 
general  rule  applicable  to  the  case  as  pre- 
sented by  this  record?  During  the  inter- 
val between  the  execution  of  the  two  deeds 
the  plaintiff  and  his  wife  resided  on  the 
land.  Shortly  after  his  wife  made  the  deed 
to  her  mother,  the  latter  gave  the  plaintiff 
written  notice  that  she  bad  purchased  the 
land  and  that  be  must  quit  the  premises. 
He  testified  that  be  left  the  premises  with 
the  understanding  that  his  wife  was  to 
rent  the  land  in  her  own  name,  pay  the 
taxes,  and  use  the  rents.  ITnder  the  facts 
appearing  in  the  record  the  plaintiff  fail- 
ed to  show  a  prescriptive  title,  unless  his 
possession  of  the  land  during  the  joint 
occupancy  of  himself  and  wife  was  adverse 
to  the  wife,  so  as  to  be  the  basis  of  a  pre- 
scription predicated  on  the  void  deed  from 
his  wife.  In  recognition  of  the  Influence 
which  a  husband  usually  exerts  over  his 
wife,  the  married  woman's  emancipation 
act  (Civ.  Code  1895,  S  2490)  absolutely  pro- 
hibited a  wife  from  selling  her  land  to  her  hus- 
band without  the  approval  of  the  superior 
court  of  her  domicile.  The  husband  has 
the  right  to  select  the  matrimonial  domi- 
cile, and  in  the  absence  of  sufficient  cause 
the  wife  is  under  legal  duty  to  occupy 
with  the  husband  the  place  of  domicile  chos- 
en by  bim  for  famUy  residence.  If  a  hus- 
band should  induce  his  wife  to  sell'  her 
land  to  him,  and  both  should  conUnue  to 
live  on  the  land  for  seven  years,  in  such 
a  case  it  would  circumvent  the  statute  to 
hold  that  the  husband's  possession  would 
ripen  into  a  prescriptive  title.  Where  the 
law  condemns  her  deed  of  bargain  and 
sale  to  him  as  void,  his  possession  there- 
under cannot  t>e  adverse  to  her  so  long  as 
both  live  on  the  land.  A  husband  cannot 
liold,  adversely  to  his  wife,  premises  of 
I  which  they   are  in  joint  occupancy   as   a 
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family.  Hendricks  t.  R^sson,  53  Mlcb. 
575,  19  N.  W.  i»2,  It  would  be.  contrary 
to  public  policy  and  Inconsistent  with  the 
matrimonial  obligations  to  require  that  a 
wife  should  expel  her  husband  from  her 
land  which  had  been  selected  as  the  family 
resldeuce,  In  order  to  prevent  him  from 
acquiring  a  prescriptive  title  by  adverse 
jpossesslon. 

The  plalntUf  faUed  to  make  a  case  en- 
titling him  to  the  relief  prayed,  and  It  would 
be  idle  to  Inquire  Into  the  alleged  erroneous 
charges  concerning  the  law  of  prescription, 
and  the  admission  of  evidence-  offered  by 
the  defendant  in  support  of  her  title. 

Judgment  affirmed.  All  the  Justices  con- 
cnr. 


OLINB  V.  MIIiLBDGEVILLB  BANKING  CO. 
(Supreme  Court   of  Georgia.     Nov.   24,  1908.) 

1.  Husband  awd  Wife  (t  156*)— IjiABarrr 
or  Wife— MoNKT  Bobbowed. 

The  principles  of  law  announced  in  those 
portions  of  the  court's  instructions  to  the  jury 
to  which  exception  was  taken  are  in  accord  with 
the  law  as  enunciated  in  the  cases  of  Johnson  v. 
Leffler,  122  Ga.  670,  50  S.  E.  488,  and  Rood  v. 
Wright,  124  Q«.  849,  63  S.  R  390,  on  the  subject 
of  the  wife's  liability  on  a  note  for  money  bor- 
rowed by  the  wife  for  the  purpose  of  paying  the 
husband's  creditors. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  616;  Dec  Dig.  S  156.*] 

2.  iNSTBUCnOKS. 

A  charge  embracing  an  abstractly  correct 
and  pertinent  principle  of  law  Is  not  rendered 
erroneous' by  a  failure  to  charge  some  other  legal 
principle  applicable  to  the  case.  Central  Ry.  Co. 
V.  Grady,  113  Ga.  1045,  39  S.  EL  441. 

8.   SCFFICIENCT  OF  EVIDENCE. 

The  evidence  was  8u£5cient  to  authorise  the 
verdict 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  the  MlHedgevUle  Banking  Com- 
pany against  Ida  Cllne.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Allen  &  Pottle,  for  plaintiff  in  error.  D. 
B.  &  D.  S.  Sandford,  for  defendant  in  error. 


EVANS,  P.   J.     Judgment  affirmed, 
the  Jtistlces  concur. 


AU 


W.  A.  DOODT  CO  T.  GREEN  et  al. 
(Supreme  Court  of  Georgia.     Nor.  19,  1908.) 

1.  INSITKAWCE    (§   767*)— iNSTTRABtE   INTEBEST. 

The  relationship  of  uncle  and  nephew  will 
not  support  an  insurable  interest. 

[£)d.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  767.*] 

2.  INSUBANCE  (§  797*)— Mutual  Benefit  In- 
subance—Beneficiabies— Rights  of  Cbed- 

IT0R8. 

Where  an  Insurance  eomi>any  issued  a  poli- 
cy at  the  Instance  of  the  insured,  payable  to  a 
named  person  as  nephew  of  the  Insured,  who  was 


also  his  ward,  and  upon  the  death  of  the  insured 

voluntarily  paid  the  i>olicy  to  the  nominated 
beneficiary,  neither  the  creditors  nor  the  admin- 
istrator of  the  insured  can  recover  of  the  bene- 
ficiary the  excess  of  the  amount  collected  after 
discharging  the  gnardian's  debt  to  the  benefi- 
ciary on  the  ground  that  at  the  time  of  the  is- 
suance of  the  policy  the  insured  was  indebted 
as  guardian  of  the  beneficiary  and  used  the 
ward's  money  in  paying  all  premiums  subse- 
quent to  the  Initial  payment. 

[Ed.  Note.— For  other  cases,  see  Insurance,. 
Dec.  Dig.  8  797.*] 

3.  EtzEcuTOBe  and  Advinibibatobs  (|  261*) — 

Debts — Pbiobities. 

In  the  administration  of  an  estate,  debts 
due  by  a  deceased  person  as  guardian  for  the  es- 
tate committed  to  him  as  such  rank  in  priority 
over  debts  due  on  Judgments  obtained  during  the 
lifetime  of  the  deceased.  - 

[Ed.  Note.— For  other  cases,  see  Eixecutors 
and  Administrators,  Dec.  Dig.  i  261.*] 

(Syllabus. by  the  Court) 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Petition  of  Y.  E.  Bargeron,  as  administra- 
tor of  Bird,  to  marshal  the  assets.  W.  A. 
Doody  Company  and  Charles  H.  Green,  guard- 
Ian  of  Thomas  H.  Green,  filed  answers.  From 
the  judgment,  the  Doody  Company  brings, 
error.    Affirmed. 

Hardeman,  Jones  &  Johnson,  for  plaintiff' 
in  error.  Williams  &  Bradley,  for  defend- 
ants in  error. 

•EVANS,  P.  J.  W.  A.  Bird  appUed  for  In- 
surance in  the  American  Guild,  and  bis  cer- 
tificate was  Issued  to  him  on  April  28,  1903. 
Thereafter,  on  January  28,  1904^  he  sur- 
rendered his  original  certificate,  with  a  re- 
quest for  a  change  of  beneficiary,  and  a  new 
certificate  was  issued  to  him  on  that  date, 
with  the  benefits  made  payable  to  Tbcmias 
H.  Green,  his  nephew.  The  prdminms  of  this 
last  contract  of  Insurante  were  paid  out  of  the 
funds  belonging  to  Thomas  H.  Green,  which 
the  insured  at  that  time  had  in  his  hands- 
as  guardian  of  Thomas  H.  Green.  UptHi 
the  death  of  the  insured  the  insurer  paid 
to  Cbas.  H.  Green,  who  was  the  insured'a 
successor  as  guardian  of  Thomas  H.  Green, 
$1,000,  the  amount  of  the  policy.  Y.  E.  Barg- 
eron, as  administrator  of  Bird,  filed  a  peti- 
ti(m  to  marshal  the  assets  of  the  estate  and 
for  direction.  The  W.  A.  Doody  Company,  a 
judgment  creditor,  and  Chas.  H.  Green,  guard- 
Ian  of  Thomas  H.  Green,  filed  answers.  The^ 
case  was  submitted  to  the  judge  upon  an 
agreed  statement  of  facta,  to  be  decided  by 
him  without  a  jury.  In  addition  to  the  fore- 
going recitals  of  facts,  it  was  agreed  that 
the  debt  due  Thomas  H.  Green  by  W.  A. 
Bird  as  guardian  was  the  amount  r^re- 
sented  by  bis  last  return  as  such  guardian, 
which  was  less  than  $1,000;  that  W.  A.  Doo- 
dy Company's  debt  was  represented  by  a 
judgment  against  W.  A.  Bird;  that  the  debts 
of  the  other  creditors  of  W.  A.  Bird  were 
upon  open  accounts;  and  that  the  assets  In 
the  hands  of  the  administrator  of  Bird  were 
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InaufBcient  to  pay  off  all  tbe  creditors.  The. 
court  adjudged  that  the  administrator,  after 
paying  the  expenses  of  the  administration, 
sboold  first  pay  the  amount  due  to  Chas. 
H.  Green,  as  guardian  of  Thomas  Green; 
that  next  in  order  be  should  pay  the  Jndg-' 
ment  of  the  Doody  Company;  and  that  If 
any  money  remained  it  should  be  distributed 
among  the  account  creditors.  Doody  Company 
excepts  to  this  judgment,  alleging  it  to  be 
erroneous  (1)  because  Thomas  H.  Green  had 
no  insurable  Interest  by  reason  of  relation- 
ship in  the  policy  of  life  InAirance  in  which 
be  was  named  as  beneficiary,  but  had  an  In- 
surable interest  as  creditor  of  his  guardian, 
and  tbe  law  would  presnme  that  the  in- 
sured named  as  benefidaiy  a  person  baTing 
an  insurable  interest,  and  that  the  policy 
was  a  security  for  debt,  and  when  the  debt 
was  paid  the  security  was  released,  and  can- 
not be  insisted  on  to  the  prejudice  of  the 
otber  predltors  of  tbe  Insared;  (2)  because 
tbe  court  should  have  decreed  that  Thomas 
H.  Green,  and  Chas.  H.  Green,  his  guardian, 
must  pay  back  into  the  estate  of  tbe  insured 
the  overplus  after  baying  paid  the  debt  dne 
Thomas  H.  Green ;  and  (3)  because  the  claim 
of  Doody  Company  was  a  claim  against  the 
estate  of  W.  A.  Bird  prior  in  dignity  to  tbe 
amount  which  W.  A.  Bird,  as  guardian  of 
Thomas  H.  Green,  was  due  his  ward. 

1.  It  is  conceded  that,  according  to  the  al- 
most nnbroken  current  of  authority,  the  re- 
lationship of  unde  and  nephew  will  not  sup- 
port an  insurable  interest.  1  Cooley's  Briefs 
on  Ins.  290;  3  Am.  &  Kng.  Enc.  £>.  (2d  Bd.) 
941,  and  cases  there  collated. 

2.  But  the  proceeds  of  tbe  policy  of  In- 
surance were  no  part  of  the  estate  of  W. 
A.  Bird.  When  tbe  second  certificate  of  in- 
surance was  Issued,  tbe  contract  of  tbe  in- 
surer was  to  pay  to  the  nephew,  and  not  the 
administrator,  of  tbe  insured.  No  copy  of 
tbe  policy  of  Insurance  appears  in  tbe  record, 
but  It  Is  stated  in  the  agreed  statement  of 
facts  that  Its  benefits  were  payable  to  Thom- 
as H.  Green,  the  nephew  of  tbe  insured.  We 
may  well  assume  from  this  admission  that 
the  Insurable  interest  of  the  beneficiary  as 
stated  in  the  policy  was  the  relationship  of 
nephew.  Although  a  nephew  may  have  no 
Insurable  Interest  in  the  life  of  his  uncle, 
the  Insurance  company  has  seen  fit  to  rec- 
ognize the  beneficiary  as  having  an  Insurable 
interest  in  the  life  of  the  Insured,  and  to 
pay  the  proceeds  of  the  policy  to  the  nomi- 
nated beneficiary.  Tbe  plaintiff  in  error 
argues  that,  while  there  was  no  understand- 
ing between  tbe  Insured  and  tbe  beneficiary, 
the  policy  should  be  held  as  security  for 
debt,  and  that  inasmuch  as  the  beneficiary 
had  no  insurable  Interest  on  account  of  re- 
lationship, but  did  have  an  insurable  inter- 
est as  a  creditor,  the  law  will  presume  a  le- 
gal, rather  than  an  Illegal,  transaction,  and 
the  policy  will  be  deemed  to  have  been  is- 
sued to  the  beneficiary  as  a  creditor.  We 
do  not  think  any  audi  i>resnmption  arises, 


bat  rather  that  the  policy  waa  paid  accord- 
ing to  its  terms.  The  insurance  company  rec-' 
ognixed  its  liability  to  the  beneficiary  as  tbe 
nephew  of  the  insured,  and  voluntarily  paid 
the  amount  of  the  policy  to  tbe  beneficiary, 
and  other  parties  have  no  interest  in  tbe 
matter.  Hosmer  v.  Welsh,  107  Mich.  470, 
65  N.  W.  280,  67  N.  W.  604;  Johnson  t.  Van 
Epps,  110  111.  661;  Meyers  v.  Schuman,  64 
N.  J.  Eq.  414,  84  Ati.  1066;  1  Cooley's  Briefs 
on  Ins.  320.  There  is  nothing  ruled  in  the 
case  of  Exchange  Bank  v.  Lob,  104  Ga.  446, 
31  S.  E.  469,  44  L.  R.  A.  372,  which  militates 
with  this  view.  In  that  case  Hudgins  took 
out  a  policy  of  insurance  on  his  life,  payable 
to  himself,  and  assigned  the  same  to  tbe 
bank  to  secure  a  debt.  The  policy  was  col- 
lected by  the  bank,  and  tbe  court  held  that 
Hudgins'  administrator  was  entitled  to  re- 
cover of  the  bank  the  surplus  of  the  money 
collected  after  paying  the  indebtedness  of 
Hudgins  to  the  bank.  That  case  turned  on 
tbe  point  that  the  policy  was  payable  to 
the  administrator  of  the  insured,  and  that, 
when  the  policy  was  assigned  to  tbe  bank  to 
secure  a  debt,  the  bank  was  not  entitled  to 
withhold  from  the  administrator  of  the  in- 
sured tbe  surplus  after  getting  the  money  for 
which  the  policy  was  hypothecated. 

There  is  still  another  reason  why  tbe  pro- 
ceeds of  the  policy  are  no  part  of  tbe  estate 
of  tbe  insured.  The  policy  was  issued  at 
the  instance  and  by  the  procurement  of  the 
insured.  Tbe  beneficiary  took  no  part  in 
tbe  transaction.  An  applicant  for  life  insur- 
ance, acting  In  good  faith,  may  legally  des- 
ignate as  tbe  beneficiary  In  tbe  certificate  of 
Insurance  one  who  has  no  insurable  inter- 
est in  the  life  of  the  insured,  provided  that 
there  be  at  the  time  the  certificate  Is  Issued 
no  restriction  in  tbe  i>olicy,  or  tbe  charter 
or  by-laws  of  the  company,  or  in  the  statutes 
of  the  state,  forbidding  the  right  to  appoint 
such  a  beneficiary.  Ancient  Order  United 
Workmen  v.  Brown,  112  Ga.  545,  37  S.  E. 
890;  Rylander  v.  .Allen,  126  Ga.  206,  63  S. 
E.  1032,  6  L.  B.  A.  (N.  S.)  128.  This  sub- 
ject is  fully  discussed  and  many  authori- 
ties examined  in  these  cases.  The  benefi- 
ciary here  was  a  minor.  He  was  doeely 
related  to  the  insured.  There  is  nothing  in 
the  agreed  statement  of  facts  to  indicate 
that  the  Insured  intended  a  wagering  con- 
tract The  mere  fact  that  the  guardian  used 
bis  ward's  money  to  pay  subsequent  premi- 
ums does  not  show  any  participation  of  tbe 
ward  in  procuring  or  keeping  up  the  insur- 
ance. In  the  Brown  Case,  supra,  Lumpkin, 
P.  J.,  in  his  dissenting  opinion,  regarded  the 
payment  of  premiums  by  a  beneficiary,  who 
bad  no  insurable  Interest,  as  determining 
the  character  of  tbe  policy  as  a  wagering 
contract  The  unauthorized  use  of  a  ward's 
funds  by  a  guardian  in  paying  the  premiums 
upon  a  policy  taken  oat  by  the  guardian  on 
bis  life  for  the  benefit  of  his  ward  is  not  a 
payment  of  the  premiums  by  the  ward. 

&  Oiv.  Code  1895,  I  3424,  in  express  terms 
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dedarei  that  debts  due  by  a  deceased  person 
as  guardian  tor  the  estate  committed  to  him 
as  such  shall  rank  In  priority  over  debts  dne 
on  judgments  obtained  during  the  lifetime 
of  the  deceased. 

Judgment  affirmed.    iJl  the  Justices  con- 
cur. 


STEWART  T.  BfUNDT  et  aL 
(Sapreme  Coart  of  Oeoisia.     Nor.  21,  1908.) 

1.  BIxoKPnoNS,  Bnx  of  (S  46*)  —  BsAflUBBa 
AMD  Inteblireations — Pbacticb. 

Where,  In  correcting  a  bill  of  exceptions, 
or  eaasing  it  to  t>e  corrected,  t>efore  ngning, 
there  are  considerable  erasures  or  interlinea- 
tions in  It,  or  an  exhibit  thereto,  the  better 
practice  is  to  require  sach  portions  of  the  bill  of 
exceptions  or  exhibits  to  be  rewritten,  or  to 
note  the  fact  that  the  erasures  or  interlinea- 
tiws  were  made  by  the  judge  before  signing. 
Bat  where  the  certificate  to  the  bill  of  excei>- 
tlons  shows  that  the  presiding  judge  required 
counsel  to  make  certain  corrections,  and  in  the 
evidence  attached  as  an  exhibit  and  duly  iden- 
tified appear  certain  erasures,  the  material 
ones  being  the  striking  of  certain  statements  as 
to  docnmentary  evidence  introduced,  and  where 
the  same  documents  are  more  folly  set  out  di- 
rectly after  such  erasures,  this  will  not  cause  a 
dismissal  of  the  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Ehcceptions, 
Bill  of,  Dec.  Dig.  I  46.*] 

2.  Abbreviation  or  Bvidbkcb  a  Bnx  or 

ElXCEPTIONS. 

There  was  not  such  a  fallare  to  abbrevi- 
ate the  evidence  In  this  case  as  necessitates  a 
dismissal  of  the  writ  of  error,  especially  as 
some  of  the  evidence  consisted  of  pleadings  in 
former  cases,  the  allegations  of  which  were 
claimed  to  amoont  to  admissions  affecting  the 
present  case. 

3.  Tbial  (S  69*)— Opening  Case  Atteb  Olose 
or  Evidence— Discbbtion  of  Ooubt. 

After  the  plaintiff  had  closed  his  case,  and 
the  presiding  pudge  had  announced  that  he  would 
direct  a  verdict  for  the  claimants,  there  was  no 
abuse  of  discretion  in  refusing  to  reopen  the 
case  and  to  allow  counsel  for  the  plaintiff  to 
recall  a  witness  who  had  already  been  examin- 
ed; no  reason  api>earing  Whv  be  was  not  fully 
examined  when  on  the  stand.  Bridger  v.  Ex- 
change Bank,  126  Oa.  82  <1),  56  S.  E.  97,  8 
L.  R.  A.  (N.  S.)  463,  115  Am.  St.  Rep.  118. 

[Ed.  Note.— For  other  cases,  see  lYial,  Cent 
Dig.  IS  164,  165 ;   Dec.  Dig.  f  69.*] 

4.  Execution    ({  201*)  — Cijums  bt  Thibd 
Pbbbons— Jddquent— Fork  or. 

If,  in  a  claim  case,  the  plaintiff  in  fi.  fa. 
fails  to'  make  out  a  prima  facie  case,  and  the 
claimant  introduces  no  evidence,  on  motion  the 
presiding  jndge  should  dismiss  the  levy,  or  dis- 
miss the  case  made  by  it  and  equitable  pleadings 
snpportinf^  it  (in  the  nature  of  a  nonsuit),  rath- 
er than  direct  a  verdict  for  the  claimant 

[Ed.  Note.— For  other  cases,  see  Execation, 
Dec.  Dig.  §  201.*] 

5.  CiiAncs  BT  Third  Persons  —  Evidence — 
SumciENCY. 

The  evidence  in  this  case  was  sufficient  to 
have  anthorized  the  submission  of  the  case  to 
the  jory  under  proper  instructions,  rather  than 
the  direction  of  a  verdict  for  the  claimants. 
(Sylhtbus  by  the  Court) 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 


An  execution  In  fSTor  of  J.  D.  Stewart 
against  LllUe  M.  Gamp,  principal,  and  W.  A. 
Camp,  indorser,  was  levied  on  certain  land, 
and  a  daim  was  Interposed  by  W.  W.  Mnndy 
and  others.  The  plaintiff  filed  an  equitable 
petition  In  aid  of  bis  levy,  and  from  a  judg- 
ment for  claimants  brings  error.    Reversed. 

An  execution  in  favor  of  J.  D.  Stewart 
against  Mrs.  Llllie  M.  Camp,  principal,  and 
W.  A.  Camp,  indorser,  was  levied  on  bertain 
land,  and  a  claim  was  interposed  by  Mundy 
and  others.  The  plaintiff  filed  equitable 
pleadings  in  aid  of  his  levy.  In  which  be  al- 
leged that  the  land  had  been  held  first  by 
Camp  and  then  by  his  wife  under  bond  for 
title,  with  a  part  of  the  purchase  money 
paid;  that  there  were  transfers  of  the  bond 
and  also  conveyances  of  Interests  or  equities 
in  the  land,  made  for  the  purpose  of  de- 
frauding creditors,  and  that  the  claimants 
took  with  notice.  He  prayed  that  the  land 
be  sold,  that  out  of  the  proceeds  an  amount 
which  had  been  paid  by  the  claimants  to  a 
third  person  to  take  up  the  outstanding  le- 
gal title  be  paid  to  them,  and  that  from  the 
balance  the  judgment  be  paid;  It  being  al- 
leged that  the  value  of  the  land  was  suffi- 
cient for  that  puri)ose.  At  the  close  of  the 
plaintiff's  evidence,  on  motion,  the  court  di- 
rected a  verdict  for  the  dalmants,  and  the 
plaintiff  excepted. 

W.  H.  Terrell  and  Oleaton  ft  Oleaton.  for 
plalntifl  in  error.  John  K.  Davis  and  Mnndy 
ft  Mundy,  for  def^idants  in  error. 

LUMPKIN,  J.  Where,  In  a  claim  case, 
the  plaintiff  in  fl.  fa,  fails  to  make  out  any 
prima  facie  case,  and  the  claimants  Introduce 
no  evidence,  if  the  presiding  judge,  on  mo- 
tion, gives  direction  as  to  the  disposition  to 
be  made  of  the  case  because  of  such  failure 
on  the  part  of  the  plaintiff,  he  should  dismiss 
the  levy,  not  direct  a  verdict  finding  th^  prop- 
erty not  subject  Barnes  v.  Carter,  120  Ga. 
895,  48  S.  E.  387 ;  ZIpperer  v.  Mayor  and  Al- 
dermen of  Savannah,  128  6a.  135,  57  S.  E. 
311;  Equitable  Mfg.  Co.  v.  Davis,  ISO  Ga. 
67,  60  S.  E.  262.  If  the  evidence  introduced 
by  the  plaintiff  did  not  merely  fail  to  make  a 
prima  facie  case,  but  proved  unquestionably 
that  the  property  levied  on  was  not  subject, 
perhaps  a  direction  of  a  verdict  to  that  ef- 
fect might  not  be  erroneous.  But  we  do  not 
think  that  the  case  here  made  was  one  of 
such  a  character.  The  plaintiff  filed  an  eq- 
uitable petition  in  support  of  the  issue  made 
by  the  levy  and  claim.  Without  discussing 
the  evidence,  as  the  case  is  to  be  tried  again. 
it  is  sufficient  to  say  that  it  did  not  demand 
a  finding  for  the  claimants,  certainly  not 
as  to  one  of  them. 

This  Is  not  a  case  depending  entirely  upon 
the  question  of  whether  the  holder  of  a  bond 
for  title  has  a  leviable  interest  in  the  land. 
but  is  rather  a  proceeding  to  subject  prop- 
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erty,  or  an  Interest  therein,  which  It  is  con- 
tended has  been  frandnlently  conveyed,  so  as 
to  conceal  It  from  a  creditor  and  prevent  Its 
snbjectlon,  and  is  held  by  persons  taking 
with  notice  thereof.  Not  only  has  this  sub- 
ject been  deemed  of  tnfflcient  Importance  to 
be  dealt  with  by  legislation  (Civ.  Code  1S95, 
U  2eOS,  2681,  2682),  and  not  only  has  It  been 
declared  that  every  remedy  and  facility  shall 
be  afTorded  to  creditors  "to  detect,  defeat, 
and  annnl  any  effort  to  defraud  them  of 
their  Just  rights"  (Civ.  Code  1885,  t  2687), 
and  that  the  courts  of  equity  (or  of  law 
having  equitable  powers,  and  upon  proper 
pleadings)  should  assist  creditors  in  reaching 
equitable  assets  in  every  case  where  to  re- 
fuse interference  would  jeopard  the  collec- 
tion (Civ.  Code  1885,  $  2688),  but  the  Con- 
stitution of  the  state  itself  declares  that  the 
General  Assembly  "shall  provide,  by  law,  for 
reaching  ptoperty  of  the  debtor  concealed 
from  the  creditor"  (Civ.  Code  1885,  i  5728). 

In  some  cases  direction  might  be  given  to 
set  aside  the  verdict  and  enter  an  order  to 
dismiss  the  levy;  but  the  facts  of  this  case 
are  not  such  as  to  authorize  that  disposition. 

Judgment  reversed.  All  the  Justices  con- 
car. 


IX)I>OB  et  al.  ▼.  COWART  et  al. 
(Supreme  Court  of  Georgia.     Nov.  18,  1808.) 

1.  EXEOUTOBS  AND  ADinNIBTaA.TOSS  (§  145*)— 

Mahaoement  op  Estatb— Real  Pbopebti— 

convbtancb— fobm. 

A  deed  containing  a  recital  tliat  It  was 
made  by  the  maker  as  executor  of  a  named  per- 
son, and  by  virtue  of  the  will  of  the  testator, 
and  which  is  duly  attested  and  recorded,  is  ad- 
missible in  evidence,  although  the  maker  signed 
his  individual  name  thereto  without  adding  to 
his  signature  his  representative  character. 

[EM.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {{  686,  587;  Dec. 
.  Dig.  i  145.*] 

2.  ADVEK8E  Possession  (J  77*)— CJolob  of  Ti- 
tle —  ElXECUTOBS    AND    ADKINISTBATOBS — 

Deeds. 

An  executor's  deed  is  good  as  color  of  title, 
without  producing  any_  order  of  sale  from  the 
proper  court,  or  the  will  of  the  testator  confer- 
ring a  power  of  sale. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §|  466-^157 ;  Dec  Dig.  (  77.*] 

3.  Advebsi  Possession  (8}  82,  100*)— Sottfi- 
oixMOT  of  Title — Reoistbation   of  (3ok- 

VKTAHCB— CONSTBUCnVE  POSSESSION. 

Waiving  all  considerations  as  to  the  effect 
of  the  (^de  of  1885  on  the  subject  of  the  essen- 
tiality of  recordation  of  a  deed  as  to  construct- 
ive possession  in  the  case  of  a  deed  executed 
prior  thereto,  record  of  it  was  not  necessary  in 
order  for  it  to  operate  as  color  of  title,  so  that 
possession  of  a  part  of  the  tract  of  land  covered 
by  it  would  extend  to  the  limits  of  the  tract  de- 
scribed hi  it 

(a)  The  possession  of  a  person  having  paper 
title  to  a  designated  lot  of  land  laid  ont  by  offi- 
cial survey,  which  is  traversed  by  a  stream,  and 
who  is  only  in  possession  of  the  part  of  the  lot 


on  one  side  Of  the  stream,  will  be  construed  to 
extend  to  the  boundaries  of  the  lot 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  n  468-471,  547;   Dee.  Dig. 
H  82,  100.*] 
4.  New  Txial  (|  102*)— Newlt  Diboovebed 

Evidence— DiLiQENOB. 

There  was  no  error  In  refusing  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  21(^14;  Dec.  Dig.  I  102.*] 

6.  Appeal  and  Ebbob  (|  728*)  —  Reoobd — 
Mattebb  Pbesentxd  fob  Bbvibw— Admis- 
sion of  Evidbncb— Settino  Oxrt  Evidence. 

An  assignment  of  error  complaining  of  the 
admission  of  evidence  is  not  infflcient,  where  the 
evidence  Is  not  set  ont  either  literally  or  in  sub- 
stance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3012 ;  Dec.  Dig.  i  72a*] 

9,  iNSTBUcnoNS— Evidence  Wabbantino. 

There  waa  evidence  to  warrant  the  instruc- 
tion complained  of  relative  to  the  delivery  of  the 
deed  upon  which  the  defendants  relied  as  color 
of  title. 

7.  Appeal  and  Ebbob  9  803*)— Review- 
Questions    CONSIDEBED. 

Grounds  of  the  motion  which  are  not  certified 
will  not  be  considered.  The  evidence  was  suffi- 
cient to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 1756 ;  Dec.  Dig.  I  803.*] 

(Syllabus  by  the  CJonrt) 

Error  from  Superior  Ourt,  Telfair  Coun- 
ty;  J.  H.  Martin,  Judge. 

Petition  for  injunction  by  Norman  W. 
Dodge  against  B.  R.  Cowart  and  others. 
Judgment  for  defendants,  and  the  execu- 
tors of  plaintiff,  who  died  after  trial,  bring 
error.    AfBrmed. 

N.  E.  &  W.  A.  Harris,  Pope  S.  Hill,  and 
De  Lacy  &  Bishop,  for  plaintiffs  In  error. 
Graham  &  Graham,  for  defendants  In  error. 

EVANS,  P.  J.  Norman  W.  Dodge  brought 
bis  petition  against  B.  R.  Cowart,  J.  A.  Co- 
wart, and  W.  R.  Silvers,  to  enjoin  the  de- 
fendants from  boxing  and  cutting  the  trees 
on  land  lot  No.  174  in  the  Seventh  district 
of  Telfair  county,  from  removing  the  tur- 
pentine therefrom,  and  from  interfering  with 
or  disposing  of  the  land  or  timber  in  any 
manner.  On  the  trial  the  plaintiff  deralgn- 
ed  his  title  from  the  state  through  succes- 
sive conveyances,  and  the  defendants  re- 
lied upon  prescription  based  on  seven  years' 
adverse  possession  under  color  of  title.  A 
verdict  was  returned  for  the  defendants, 
which  the  court  refused  to  set  aside  on  mo- 
tion for  a  new  trial,  and  this  is  the  error 
complained  of.  Pending  the  motion  for  a 
new  trial  Dodge  died,  and  his  executors  were 
made  parties  in  his  stead,  and  are  prosecut- 
ing the  writ  of  error. 

1,  2.  One  of  the  deeds  rdled  on  by  the 
def«idant  as  color  of  title  was  that  of  Ann 
J.  McKee  to  Charles  Stewart,  which  recited 
tliat  the  maker  was  the  executor  of  the  will 
of  Joseph  McKee  and  was  executing  the  deed 
as  such  by  virtue  of  the  will  of  her  testator, 
but  which  was  signed  by  the  maker  without 
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adding  to  b^r  name  any  words  Indicating  ber 
representative  cbaracter.  Objection  was 
made  to  tbls  deed  being  received  In  evidence, 
because  it  was  not  signed  by  tbe  maker  as 
executrix,  although  describing  ber  as  such 
in  the  body  of  tbe  deed,  and  because.  In  the 
absence  of  an  order  from  the  court  of  or- 
dinary or  the  production  of  tbe  power  In  tbe 
will,  the  executrix  bad  no  authority  to  make 
the  deed,  and  It  could  not  ooustltiite  even 
color  of  title.  The  objection  was  overruled. 
The  first  ground  of  objection  was  without 
merit,  as  was  decided  in  tbe  recent  case  of 
Sapp  V.  Cllne.  131  Oa.  433.  62  S.  E.  529.  Tbe 
other  ground  of  objection  was  not  well  tak- 
en. An  executor's  deed,  unaccompanied  ei- 
ther by  an  order  of  sale  from  tbe  court  of 
ordinary  or  by  the  will  conferring  a  power 
of  sale,  is  good  as  color  of  title.  Street  v. 
Collier,  118  Oa.  470,  45  S.  E.  294;  Shields 
y.  Lamar,  58  Oa.  892. 

3.  Tbe  deeds  relied  upon  as  color  of  title 
were  executed  prior  to  tbe  present  Code. 
Tbe  court  refused  a  written  request  of  the 
plaintiff  to  instruct  tbe  jury  that,  if  these 
deeds  were  not  recorded,  prescription  could 
ripen  only  as  to  the  part  in  actual  posses- 
sion, and  tbe  prescriber's  possession  would 
not  constructively  extend  to  any  part  of  tbe 
tract  not  In  actual  possession.  The  request 
was  properly  refused.  Whether  the  present 
Code  requires  recordation  as  essential  to 
constructive  possession  is  not  in  tbls  case. 
Certainly,  before  the  Code,  record  of  a  deed 
was  not  necessary  In  order  for  it  to  operate 
as  color  of  title,  so  that  possession  of  a  part 
of  the  tract  of  land  conveyed  by  it  would  ex- 
tend to  tbe  limits  of  tbe  tract  described  in 
it.  Roberson  v.  Downing  Co.,  120  Oa.  833, 
48  S.  E.  429,  102  Am.  St.  Rep.  128;  O'Brien 
V.  Fletcher,  123  Oa.  427,  51  S.  B.  405. 

The  plaintiff  further  contends  that  the 
rule  laid  down  in  Civ.  Code  1895,  i  3586,  as 
to  constructive  possession,  does  not  apply 
to  a  lot  of  land  divided  by  a  stream  or 
swamp,  where  tbe  actual  possession  is  only 
of  the  portion  of  tbe  lot  on  one  side  of  tbe 
stream;  that  in  such  a  case  possession  will 
not  be  extended  beyond  the  stream — at  least 
under  an  unrecorded  deed.  The  lot  of  land 
in  controversy  contained  202^^  acres.  There 
was  evidence  that  a  stream  or  swamp  ex- 
tended through  it,  and  that  tbe  defendants' 
possession  was  of  about  50  acres — all  of  the 
lot  on  one  side  of  the  stream.  We  have  been 
unable  to  find  where  the  precise  question 
has  ever  been  adjudicated;  but  we  do  not 
think  tbe  physical  condition  of  the  lot  ex- 
cepts tbe  case  from  tbe  rule  stated  in  tbe 
Code,  which  declares  that  "constructive  pos- 
session of  lands  is  where  a  person  having  pa- 
per title  to  a  tract  of  land  is  in  actual  pos- 
session of  only  a  part  thereof.  In  such  a 
case  the  law  construes  the  possession  to  ex- 
tend to  the  boundary  of  the  tract."  Tbe  two 
portions  of  tbe  lot,  on  either  side  of  the 
stream,  are  not  separate  lots  of  land.  They 
\     are  parts  of  an  Integral  lot,  designated  in 


tbe  government  survey  by  a  single  number, 
and  are  not  to  be  regarded  as  separate  and 
contiguous  lots  or  tracts  of  land.. 

4.  The  prescriptive  title  of  the  defendants 
was  based  upon  two  deeds — one  from  Ann  J. 
McEee,  executrix  of  Jos.  McKee,  to  Chas. 
Stewart,  dated  February  IS,  1880,  and  the 
otjier  from  Chas.  Stewart  to  Jno.  D.  Stewart, 
dated  February  23,  1880.  On  the  trial  of  the 
case  a  certified  copy  of  the  record  of  tbe 
first  deed  was  used,  and  tbe  original  deed. 
from  Chas.  Stewart  to  Jno.  D.  Stewart  was 
Introduced  in  evidence.  One  ground  of  the 
motion  was  that  tbe  verdict  should  be  set 
aside  because  of  newly  discovered  evidence, 
to  wit,  that  it  appears  from  an  Inspectloa 
of  tbe  records  of  tbe  clerk's  office  of  Telfair 
county  that  the  record  of  tbe  deed  purporting 
to  be  from  Ann  J.  McKee  to  Chas.  Stewart 
has  apparently  been  altered,  so  far  as  tbe 
number  of  the  lot  is  concerned ;  that  tlie 
original  number  of  the  lot  purporting  to 
be  conveyed  by  this  deed  was  not  174,  but 
the  figures  "174"  appear  to  have  been  put  into- 
the  record  after  the  same  bad  t>een  recorded ; 
and  that  the  original  deed,  purporting  to  be 
from  Chas.  Stewart  to  Jno.  D.  Stewart,  shows 
upon  Its  face  that  it  had  been  changed,  and 
the  lot  number  174  written  into  it  On  the 
bearing  evidence  was  submitted  to  the  judge 
by  witnesses  that  In  their  opinion  the  rec- 
ord of  the  McKee  deed  appeared  to  have  ieea 
changed  and  altered  as  to  the  number  of 
the  lot  purporting  to  have  been  conveyed 
thereby.  By  consent  of  the  parties  the  orig- 
inal record  was  Inspected  by  the  court  It 
appeared  from  the  affidavit  of  tbe  agent  of 
the  plaintiff,  who  was  in  charge  of  this  suit, 
that  the  same  had  been  i>endlng  since  1903; 
that  be  resided  within  a  mile  of  the  office 
of  tbe  clerk  of  the  superior  court ;  that  when 
the  deed  from  Chas.  Stewart  to  Jno.  D.  Stew- 
art was  tendered  in  evidence  it  was  examined 
by  him,  and  the  attention  of  counsel  for  the 
plaintiff  was  called  to  the  apparent  change, 
and  he  Informed  counsel  that  tbe  deed 
bad  been  changed,  and  he  thought  It  was 
a  forgery. 

The  trial  occurred  in  1907,  in  Telfair  coun- 
ty, and  in  the  same  building  where  ttie  clerk 
of  the  superior  court  kept  bis  office.  It 
would  seem  that  if  the  attention  of  counsel 
was  called  to  tbe  condition  of  the  deed  from 
Chas.  Stewart  t»  Jno.  D.  Stewart  and  the 
agent  of  the  plaintiff  in  charge  of  tbe  liti- 
gation, from  an  inspection  of  the  deed  from 
Stewart  to  Stewart  during  the  trial,  i>ro- 
nounced  it  a  forgery,  and  as  Stewart  deriv- 
ed his  title  from  McKee,  ordinary  diligence 
would  have  demanded  that  some  investiga- 
tion should  have  been  made  as  to  the  cor- 
rectness of  tbe  suspicions  of  tbe  agent  of  the 
plaintiff.  He  could  have  made  an  affidavit  of 
forgery  and  placed  tbe  burden  of  proving 
the  deed  upon  the  defendant  or  he  conld 
easily  have  procured  the  record  book  from 
the  clerk  of  the  court  and  investigated  its 
condition.     Defendants'    case   depended   en- 
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tlrely  ujtos  the  bona  fides  of  these  two  deeds, 
and  when  their  genuineness  was  suspected 
It  was  the  duty  of  the  plaintiff's  agent  and 
hto  counsel  to  have  availed  themselves  of 
the  means  at  hand  to  determine  the  question. 
We  are  unable  to  say  whether  the  court.  In 
•overmllng  the  motion,  entertained  the  opin- 
ion that  proper  diligence  had  not  been  shown, 
or  from  an  Inspection  of  the  record  there 
had  been  no  change  or  alteration  in  It.  The 
•court  Goaid  well  have  concluded  that  there 
was  a  lack  of  diligence  on  plalntlfTs  part 
In  his  fallor^  either  to  raise  the  Issue  of 
forgery  on  the  trial  or  to  investigate  the 
record. 

5.  A  ground  of  the  motion  complains  that: 
-"After  the  plaintiff  closed,  the  defendant  In- 
troduced  Jno.  D.  Stewart  and  proposed  to 
«how  by  him  the  reputation  of  Jos.  McKee, 
husband  of  Ann  J.  McKee,  who  Is  alleged  to 
have  made  the  deed,  which  is  a  part  of  the 
-chain  in  this  case.  This  evidence  was  ob- 
jected to  as  Irrelevant  and  Illegal,  and  could 
not  be  proven  to  effect  any  Issue  In  the  case." 
tThls  assignment  presents  no  question  for 
adjudication.  It  has  been  repeatedly  ruled 
that,  when  exception  is  taken  to  the  admis- 
sion of  evidence,  the  evidence  must  be  set 
•out,  either  literally  or  in  substance. 

6.  Complaint  Is  made  that,  after  giving 
the  request  invoked  by  the  plaintiff  that  a 
•deed  which  had  never  been  delivered  could 
not  serve  as  color  of  title,  the  court  charged 
the  converse  of  the  proposition;  it  being 
insisted  that  the  evidence  did  not  afford 
«  basis  for  the  additional  instruction.  There 
"was  evidence  to  support  such  instruction. 

7.  The  first  five  grounds  of  the  amend- 
«d  motion  complain  of  the  failure  of  the 
court  to  charge  certain  principles  of  law 
as  to  what  would  constitute  adverse  posses- 
sion under  color  of  title,  so  as  to  ripen  In- 
to a  prescriptive  title.  According  to  the 
note  of  the  judge  there  was  no  request,  ei- 
ther oral  or  written,  to  charge  the  various 
propositions  in  these  several  grounds.  It 
would  have  been  error  for  the  court  to  give 
fiome  of  these  propositions  as  stated  by  mo- 
vant, for  the  reason  that  they  contained  an 
«xpresston  of  opinion  as  to  what  had  or  had 
not  been  proved  relative  to  the  facts  relied 
vpon  to  constitute  possession,  and  others 
were  strongly  argumentative.  The  court  In 
his  charge  correctly  and  comprehensively 
Instructed  the  Jury  as  to  the  character  of 
the  possession  necessary  to  be  adverse  and 
the  length  of  time  It  should  continue  under 
color  of  title  before  such  possession  could 
ripen  Into  title  by  prescription. 

The  court  refused  to  instruct  the  jury,  as 
requested  in  writing  by  plaintiffs  counsel, 
that.  If  the  jury  believed  from  the  evidence 
that  possession  of  the  land  In  controversy 
began  before  the  execution  and  delivery  of 
the  deed  under  which  the  defendants  seek 
to  set  up  a  prescriptive  title,  such  possession 


could  not  be  the  basis  of  preacriptloa;  that 
possession,  to  be  the  foundation  of  prescr^ 
tlon,  must  have  originated  under  the  deed, 
and  not  prior  thereto.  The  judge  In  his 
note  states  that  there  w^  no  evidence  that 
the  possession  antedated  the  'deed.  An  In- 
spection of  the  record  confirms  this  statement 
of  the  Judge,  and  there  was  no  error  In  re- 
fusing so  to  charge.'. 

There  was  sufficient  evldoice  to  support 
the  verdict,  and  the  court  did  not  err  In 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  All. the  Justices  con- 
cur. 


SPARKS  V.  BLOODWORTH. 
(Supreme  Court  of  Georgia.     Nov.  19,  1908.) 
OABNiSHinsiTT  (J  62*)— Pebsomb  and  Pbopeb- 

TT  Subject  to. 

Where  all  collections  made  on  process  from 
a  justice's  court  by  the  constable  tnereof  were, 
pursuant  to  an  agreement  between  him  and  the 
justice  of  the  peace,  delivered,  when  made,  to 
the  latter,  who  on  every  Saturday  distributed 
all  amounts  thus  collected,  and  all  amounts  col- 
lected by  the  justice  of  the  peace  and  his  clerk 
during  the  week,  to  the  parties  entitled  thereto, 
held,  that  the  amount  due  the  constable,  embrac- 
ed in  the  collections  made  by  him  which  were 
held  for  him  by  the  justice  of  the  peace,  could 
be  subjected  to  the  debts  of  the  constable  by 
serving  garnishments  on  the  justice  of  the 
peace. 

[Ed.  Note.— For  other  cases,  see  Gamishment, 
Cent.  Dig.  i  104;  Dec  Dig.  |  62.*] 

(Syllabus  by  the  Ourt) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  P^idleton,  Judge. 

W.  C.  Sparks  caused  a  summons  of  gar- 
nishment on  a  Judgment  against  M.  W. 
Barnes  to  be  Issued  and  served  upon  J.  O. 
Bloodworth.  Judgment  against  the  garnish- 
ment, and  Sparks  brings  error.    Reversed.  • 

Judgment  was  rendered  In  the  superior 
court  against  Barnes,  who  was  constable  of 
a  justice  court.  The  judgment  was  transfer- 
red by  the  plaintiff  therein  to  Sparks,  who 
had  summons  Of  garnishment  Issued  and 
served  upon  Bloodworth,  who  was  Justice 
of  the  peace  of  the  court  of  which  Barnes 
was  constable.  On  the  trial  of  the  case  the 
only  oral  testlniony  delivered  was  that  of 
Bloodworth,  which  was  as  follows: 

"I  am  ex  officio  Justice  of  the  peace  tot 
the  1,026th  district,  G.  M.,  of  Fulton  county. 
Mr.  Barnes  Is  a  constable,  and  works  under 
me.  I  haven't  got  any  money  belonging  to 
Mr.  Barnes,  or  any  property.  I  never  did 
have  any  money  or  property,  except  money 
that  I  collected  as  justice  of  the  peace,  which 
money  was  paid  to  Barnes  as  Ii.  C.  This 
was  all  the  money  that  I  ever  had,  and  it 
was  collected  as  justice  of  the  peace  and 
paid  over  to  Barnes  as  L.  O.  I  never  owed- 
Barnes  any  money,  except  as  I  stated,  that  I 
collected  as  Justice  of  the  peace  and  turned 
over  to  him  as  constable.     I  have  a  cash 
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book,  and  whenever  I  collect  any  money,  or 
Mr.  Barnes  collects  any  money  and  turns  It 
over  to  me,  or  my  clerk  collects  any  money 
and  be  turns  it  over  to  me,  I  have  a  cash 
book  -which  ifi  nm  In  this  way: 

PUintUtlJ.  G.  BIoodwortli|M.  F.  BameslR.  F.  Mauldln 

"This  is  the  way  I  kept  my  cash  book. 
When  I  collect  any  money,  I  divide  it  up, 
and  give  the  plaintiff  his  money,  and  my 
money  that  is  coming  to  me,  and  what  is 
going  to  Mr.  Barnes  and  Mr.  Mauldin.  When 
my  clerk  receives  any  money,  he  turns  it 
over  to  me.  I  do  the  same  thing.  I  divide 
it  up,  and  give  the  plaintiff  his  money,  then 
I  give  myself  credit  for  my  part,  and  I  give 
Barnes  credit  fw  his  part,  and  Mauldin  cred- 
it for  his  part;  and  when  Barnes  collects  any 
money  be  brings  it  in  to  me,  and  he  turns 
over  to  me  all  the  money  that's  coming  to 
the  plaintiff,  and  what's  coming  to  me,  and 
what's  coming  to  bim,  and  I  divide  it  oil  up, 
and  then  on  Saturday  evening  I  run  up  the 
column  that  belongs  to  Mr.  Barnes,  and  to 
Mr.  Mauldin,  and  see  bow  much  has  been 
collected  and  turned  over  to  me,  and  how 
much  I  have  collected,  and  then  I  settle  with 
Mr.  Barnes  every  Saturday  evening.  Mr. 
Barnes  collected  and  turned  over  to  me  from 
July  »,  19(H,  till  September  5, 1904,  from  the 
time  that  I  was  served  with  the  summons  of 
garnishment  and  the  time  of  making  this 
answer,  Mr.  Barnes  turned  over  to  me,  of 
money  that  he  had  collected  as  fees,  more 
money  than  it  would  take  to  pay  off  said 
judgment  now  against  him,  which  I  paid 
to  him  every  Saturday  evening  as  above  stat- 
ed. Eight-tenths  of  this  sum  was  paid  in 
checks." 

The  court  directed  a  verdict,  and  entered 
a  judgment  sustaining  the  answer  of  Blood- 
worth,  and  finding  that  the  money  received 
by  Bloodworth  from  Barnes,  and  turned  over 
to  Barnes  by  Bloodworth,  was  not  subject  to 
the  process  of  garnishment.  To  this  Judg- 
ment the  plaintiff  excepted. 

S.  D.  Johnson  and  Robt  Ij.  Rodgers,  for 
plaintiff  in  error.  O.  B.  Reynolds,  for  de- 
fendant in  error. 

HOIiDEN,  J.  (after  stating  the  facts  as 
above).  The  defendant  contends  in  this 
case  that  the  Judgment  of  the  court  below 
was  correct,  for  two  reasons:  First,  Blood- 
worth was  not  subject  to  garnishment,  be- 
cause he  held  the  money  due  Barnes  in  his 
official  capacity  as  justice  of  the  peace,  and 
as  such  officer  was  not  subject  to  garnish- 
ment; and,  second,  that  the  amount  due 
Barnes  was  his  costs  as  constable,  and  was 
not  subject  to  garnishment  We  do  not  think 
that  the  money  turned  over  to  .Bloodworth 
by  Barnes  was  afterwards  held  by  Blood- 
worth in  bis  official  capacity  as  justice  of  the 
peace;  nor  do  we  think  that  such  money 
was  due  by  Bloodworth  to  Barnes  as  costs 


due  to  Barnes.  It  is  the  duty  of  the  Justice 
of  the  peace  to  collect  claims  turned  over  to 
him  for  collection,  and  also  his  duty  to  make 
collection  of  any  Judgments  rendered  in  suits 
thereon;  and  if  be  makes  such  collections 
from  the  debtor  himself,  or  by  any  one  au- 
thorized to  r^resent  bim,  be  would  hold 
such  collections  in  his  official  capacity.  But 
can  he  be  said  to  bold  in  his  official  capacity 
the  costs  due  the  constable,  which  liave  been 
collected  by  the  constable  and  tamed  over 
to  the  Justice  of  the  peace,  to  be  paid  back 
by  bim  to  the  constable?  It  is  also  the  duty 
of  the  constable  to  collect  Judgments,  where 
executions  issued  thereon  have  been  placed 
in  his  hands ;  and  when  he  makes  collection 
thereof  it  is  his  duty,  under  Civ.  Code  1895. 
(  4099,  to  pay  over  the  same  promptly  to  the  | 
persons  entitled  thereto,  unless  there  are 
conflicting  claims  to  the  money  collected.  Civ.  . 
Code  1895,  {  4162,  provides  that  if  any  con- 
stable shall  fail  to  account  with  and  pay 
over  to  the  i)er8on  entitled  thereto  any  mon- 
ey which  be  has  received  on  an  execution 
or  other  paper  placed  in  his  hands  as  such 
constable,  within  ten  days  after  the  money  is 
received,  the  person  injured  by  such  failure 
may  apply  to  the  justice  of  the  peace,  whose 
duty  it  is  to  award  Judgment  and  execution 
against  the  constable  for  the  amount  col- 
lected and  withheld,  and  the  Justice  may  alsa 
fine  such  constable  for  such  default  in  a  sum 
not  exceeding  10  per  cent  of  the  amount  so 
collected.  It  will  be  seen  from  these  two 
sections  that  when  the  constable  makes  a 
collection,  and  there  are  no  conflicting  claims 
to  the  money  collected,  it  is  his  duty  to  dis- 
tribute the  fund  and  turn  over  to  the  par- 
ties entitled  the  amounts  collected.  It  is  no 
more  the  duty  of  the  constable  to  turn  over 
to  the  justice  of  the  peace  any  collections 
which  he  makes  (other  than  costs  belonging 
to  the  justice)  than  it  is  the  duty  of  the  Jus- 
tice of  the  peace  to  turn  over  to  the  con- 
stable any  collection  be  makes,  except  the 
costs  that  may  be  due  such  constable.  The 
constable  could  not  be  ruled  by  the  Justice 
of  the  peace  for  contempt  of  court  for  fail- 
ing to  pay  over  to  bim  the  costs  due  the 
constable  and  collected  by  bioL  Certainly 
there  is  no  law  requiring  the  constable  to 
turn  over  to  the  Justice  of  the  peace,  to  be 
paid  back  to  the  constable,  the  costs  due  the 
constable ;  but,  on  the  contrary,  it  is  his 
duty  to  disburse  the  fund,  which  includes 
his  appropriating  to  himself  such  fees  as  he 
may  be  entitled  to  therefrom.  The  amount 
of  the  costs  due  the  constable  is  fixed  by 
law  and  is  made  certain;  and  when  he  re- 
ceives his  costs  from  the  party  entitled  to 
pay  the  same  there  is  a  settlement  of  the 
costs  due  him.  His  costs  have  been  paid 
to  him,  and  he  has  the  money  In  bis  iios. 
session.  His  dominion  and  control  over  it  la 
complete,  and  there  is  no  law  requiring  him, 
or  authorizing  him,  to  pay  to  some  one  else 
such  costs,  to  be  held  as  bis  costs  and  be 
paid  back  to  bim  a*  such.    When  he  makes 
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collection  of  tbe  toll  amoimt  due  on  a  claim, 
Inclndlng  hla  coata,  there  Is  no  particular 
part  of  the  money  paid  as  costs,  and  be  can 
take  the  amount  of  his  costs  from  any  part 
of  the  collection  and  keep  the  same  as  his 
costs. 

If  the  law  protects  officers  from  baring 
their  costs  and  fees  and  salaries  due  them 
subjected  to  garnishment.  It  Is  sufficient  that 
they  be  protected  from  garnishment  until 
they  receive  them.  After  they  receive  aacst 
costs,  It  Is  going  too  far  to  give  farther  pro- 
tection; but  the  officer  should  protect  him- 
self. If  he  wishes  to  save  it  from  his  cred- 
itors. If  the  state  protects  It  from  garnish- 
ment until  he  gets  it,  and  he  pays  it  to  some 
one  to  be  paid  back  to  him,  according  to 
some  private  arrangement,  even  though  such 
person  happens  to  be  an  officer,  It  cannot  be 
further  protected  by  the  law.  The  justice  of 
the  peace  has  no  authority  to  pay  over  to 
him  any  costs  dne  the  constable  and  collect- 
ed by  him ;  and  If  he  makes  any  such  order 
the  same  Is  void,  and  can  be  Ignored  by  the 
constable.  It  Is  no  more  protected  from  pro- 
cess of  garnishment,  after  the  constable 
turns  it  over  to  the  justice  of  the  peace  to 
be  paid  back  to  the  constable,  than  If  the 
constable  were  to  deposit  It  with  some  bank 
or  any  Individual.  This  Is  true,  whether  the 
delivery  by  the  constable  of  the  collection 
made  includes  only  his  coats,  or  Is  an  amount 
embracing  his  costs  and  amounts  due  others. 
The  Justice  of  the  peace  cannot  be  said  to 
be  making  a  collection  In  his  official  ca- 
pacity when  he  receives  from  the  constable 
an  amount  due  the  constable  and  collected 
by  him  on  a  process  of  the  court.  In  the 
case  of  Kimball  v.  Richardson-Kimball  Co., 
Ill  Cal.  886,  43  Pac.  1111,  It  was  held  that, 
where  the  plaintiff  In  a  bill  of  Interpleader 
deposited  money  or  property  with  the  clerk 
without  any  order  of  court  permitting  him 
to  do  so,  the  money  and  property  were  not  In 
the  custody  of  the  law,  and  were  subject  to 
garnishment  And  in  Marine  Nat  Bank  of 
Dolutb  V.  Whitman  Paper  Mills,  49  Minn. 
138,  51  N.  W.  665,  the  defendant  made  a 
tender  of  money  to  the  plaintiff,  which  was 
refused,  whereupon  be  placed  the  money  In 
the  hands  of  the  clerk  of  the  court,  to  be 
paid  to  the  plaintiff  if  he  would  accept  it 
The  court  made  no  order  relative  to  the  re- 
ceiving or  holding  of  the  money  by  the  derk. 
It  was  held  that  the  action  of  the  clerk  in 
receiving  and  holding  the  money  was  not 
within  the  scope  of  his  official  duty,  and  that 
he  was  liable  to  garnishment  When  a  col- 
lection has  been  made  by  the  constable,  there 
is  no  collection  to  be  made  by  the  justice  of 
the  peace,  as  the  collection  has  already  been 
made  by  an  officer  required  by  law  to  make 
it  There  is  no  duty  on  the  constable,  where 
there  are  no  conflicting  claims  to  the  fund, 
except  to  distribute  the  money  to  the  parties 
entitled  to  the  same.    He  is  entitled  to  his 


costs  in  an  amount  fixed  and  made  certain  by 
law.  He  has  possession  of  the  money.  He 
has  absolute  dominion  and  control  over  It; 
and  if  he  delivers  his  costs,  or  an  amount 
IncliUding  his  costs,  to  some  one  else,  when 
no  duty  requires  him  to  do  so,  the  amount 
due  him  in  the  hands  of  the  person  to  whom 
he  voluntarily  delivers  it  is  subject  to  gar- 
nishment. 

We  think  the  court  committed  error  In  di- 
recting a  verdict  against  the  plaintiff,  and 
the  Judgment  la  reversed.  AU  the  Justices 
concur. 


ICALOX  V.  MALOY  et  al. 
(Supreme  Court  of  Georgia.     Nov.  21,  1908.) 
t.  Appkai.  Asn   Erbob  (f  884*)  —  Decisions 

RKVIEWABLE— DlSCUABOB    OT    Administba- 

TOB— Bond— SuFTiciENCT. 

A  decision  of  the  court  of  ordinary,  overrul- 
ing objections  to  the  application  of  an  admin- 
istrator or  gnardian  for  a  discharge,  and  grant- 
ing such  discharge,  la  one  from  whic^  an  appeal 
will  lie  to  the  superior  court,  though  no  issue 
Of  fact  be  Involved.  Civ.  Code  1895,  S|  4454, 
5852;    Comer  r.  Ross,  100  Ga.  652,  28  S.  E. 

am. 

(a)  A  bond  given  to  enter  such  appeal,  redt- 
is)^  the  names  of  the  parties,  the  character  of 
the  cose,  the  Judgment  of  the  court,  and  the 
term  at  which  it  was  rendered,  is  not  invalid 
because  the  appellants  and  their  sureties  in 
such  bond  acknowledge  themselves  boand  gen- 
erally, instead  of  to  the  appellee.  Smith  v, 
Jackson,  122  Ga.  856,  50  S.  %  930. 

(b)  Such  bond  is  not  void  because  the  parties 
thereto  acknowledge  themselves  bound  for  the 
"eventual  condemnation  money  in  said  case," 
instead  of  "such  further  costs  as  may  accrue  by 
reason  of  such  appeal." 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2049;    Dec.  Dig.  {  384.*] 

2.   GUABDIAN    AND    WABD   (8   8*)— ACOOUNTINO 
AND   gBTTLEMENT— JUBISDICnON  OF  COURTS. 

Where  the  domiciles  of  a  guardian  and  his 
ward  are  in  a  county  to  the  court  of  ordinary  of 
which  such  guardian  has  been  making  his  re- 
turns, and  the  portion  of  the  county  In  which 
they  are  domiciled  is  carved  therefrom  and  em- 
braced in  a  new  county  formed  under  the  act 
of  the  General  Assembly  approved  August  2l, 
1905  (Acts  1905,  pp.  4&-52),  the  gnardian  has 
an  option,  under  section  7  of  such  act,  to  change 
the  jurisdiction  over  him  as  guardian  to  the 
court  of  ordinary  of  the  new  county ;  but  if  he 
does  not  exercise  such  option,  and  transfer  the 
Jurisdiction,  it  remains  as  it  was  before  such 
new  county  was  formed. 

TEd.  Note.— For  other  cases,  see  Gnardian  and 
Ward,  Cent  Dig.  {  15 ;    Dec.  Dig.  {  8.*] 

(Syllabus  by  the  Ciourt) 

Error  from  Superior  C!ourt,  Decatur  (boun- 
ty; W.  N.  Spence,  Judge. 

Action  between  R.  T.  Maloy,  administrator, 
and  E.  N.  Maloy  and  others.  From  the  Judg- 
ment, the  administrator  brings  error.  Re- 
versed. 

R.  G.  Hartsfleld,  for  plaintiff  in  error.  Led- 
ford  &  Terrell,  for  defendants  In  error. 

HODDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 
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JONES  ▼.  TAYIiOE  et  al.  (No,  1,806.)  ^ 
(Court  of  Appeals  of  Georgia.    Not.  10,  1906.) 

1.  Btidenck  (i  441*)— Pabol  Btidbnok. 

The  maturity  of  a  promissory  note  cannot 
be  extended  by  the  terms  of  an  alleged  parol 
agreement,  made  contemporaneously  therewith  or 
antecedent  thereta 

[Bd.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  M  2043,  2014 ;   Dec  Dig.  8  441.*] 

2.  Bills  and  Notes  ({  484*)— Defenbks— Pat- 
mint— Plea. 

A  plea  which  allies  tiiat  a  note  sned  on 
was  merely  evidence  of  an  indebtedness,  which 
was  represented,  also,  by  a  series  of  similar 
notes,  and  that  a  definitely  stated  number  of  the 
smaller  notes  had  been  paid,  is  good  as  a  partial 
plea  of  payment,  when  the  dates,  maturity, 
amount,  and  nature  of  the  smaller  notes  are 
given,  and  it  ia  alleged  that  they  were  paid  to 
the  bolder  according  to  their  terms. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Not^.  Cent  Dig.  {{  1535-1638:    Dec.  Dig.  I 

(Syllabus  by  the  C!oart) 

Brror  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  R.  J.  Taylor  and  otbers,  as  re- 
ceivers, etc.,  against  A.  D.  Jones.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed. 

Arthur  L.  Dasher,  for  plaintiff  In  error. 
Hardeman,  Jones  &  Jounston,  tor  defendants 
In  error. 


POWEliL,  J.  The  defendant  was  sued  on 
a  note  executed  by  him  to  the  bank,  of 
wblcb  plaintiffs  were  the  receivers,  for  $4,- 
817.60,  executed  January  4, 1907,  due  January 
4,  1906.  He  pleaded  that  this  note  was  made 
(or  memorandum  purposes  only;  that  It 
represented  the  balance  due  at  Its  date  of 
the  total  purchase  price  of  a  parcel  of  land 
sold  on  long-time  credit;  that,  while  It  pur- 
ported to  mature  January  4,  1908,  it  was 
tbns  executed  under  an  agreement  thot  the 
indebtedness  was  really  to  be  paid  off  at  the 
rate  of  $66  per  month ;  that  on  January  4th 
of  each  year,  according  to  this  agreement, 
a  large  note  representing  the  entire  unpaid 
balance  of  the  total  Indebtedness  was  to  be 
taken,  and,  as  representing  that  part  of  the 
same  debt  which  was  to  be  paid  during  the 
12  months  between  the  date  of  the  giving 
and  the  date  of  the  maturity  of  the  large 
notes,  12  notes,  of  $65  eacb,  were  also  taken; 
that  on  January  4,  1907,  In  pursuance  to  and 
in  continuation  of  this  arrangement,  be  gave 
the  notes  sued  on  and  12  notes,  of  $65  each, 
maturing  consecutively  on  the  4th  of  each 
month  until  January  4,  1908;  that  he  com- 
piled wltb  the  terms  of  payment  as  to  the 
small  notes,  paying  to  the  bank  until  It 
failed,  and  to  the  receivers  after  that  time, 
up  to  January  4,  1908;  that  he  then  went 
to  the  receivers  and  offered  to  pay  the  $65 
note  due  that  day  and  to  give  the  customary 
large  note  for  the  balance  due,  making  it 


mature  January  4»  1000,  and  to  execute  the 
12  smaller  notes  to  represent  the  monthly 
payments  for  the  ensuing  year;  and  that 
the  receivers  declined  to  do  this.  In  hla  plea 
he  also  offered  to  comply  with  his  alleged 
oral  contract  to  pay  and  to  continue  to  paj 
the  d6bt  at  the  rate  of  $66  per  month.  He 
also  asked  that  the  principal  of  tbe  note 
sued  on  be  reduced  by  tbe  amount  of  the 
eleven  $66  notes  which  be  had  paid  month 
by  m(mth  during  the  year  1007.  Tbe  court 
struck  the  entire  plea. 

So  far  as  it  attempted  to  set  up  tbe  oral 
agreement  by  which  the  note  sued  on  did  not 
express  its  true  maturity,  the  plea  was  sub- 
ject to  demurrer.  So  far  as  It  set  up  that 
the  twelve  $65  notes  represented  a  part  of  tbe 
same  indebtedness,  and  that  11  of  these  notes 
had  been  paid,  it  was  pro  tanto  good.  Tbe 
plea,  taken  as  a  whole,  shows  with  reasonable 
certainty  that  these  notes  were  paid  at  ma- 
turity, and  that  the  payments  were  made  to 
the  bank  Itself  until  It  failed  and  thea  to 
the  receivers.  It  is  sufficiently  d^nlte  as  a 
plea  of  payment 

Judgment  reversed. 


HOI/r  ▼.  STATE.     (No.  1,417.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  190&) 

1.  iNDICnrKNT   AND    INTOBILATION    (§    110*)  — 

Accusation— Sttfticiknct. 

The  accusation  setting  forth  the  offense  in 
the  language  of  tbe  Code  and  so  plainly  that  the 
nature  of  the  offense  could  easily  be  understood 
by  the  Jury,  the  demurrer  was  propetly  over- 
ruled. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  202;  Dec  Dig. 
S  110.*] 

2.  Criminal  Law  (S{  734,  772*)— Tbiai/— In- 
structions—DEi'iNmoN  OF  (TBiifE — Expla- 
nation. 

The  factum  ot  the  allegations  contained  in 
the  indictment  is  for  the  Jury,  but  their  ma- 
teriality is  to  be  determined  by  the  court  Con- 
sequently to  charge  the  lury,  without  explana- 
tion, that  "the  state  is  required  to  prove  eadi 
and  every  material  allegation  in  the  accusation 
to  the  satisfaction  of  the  minds  of  the  jury  be- 
yond a  reasonable  doubt  and  the  jury  is  to  de- 
cide as  to  the  materiality  of  the  allegations,"  is 
error.  A  crime  is  defined  by  tbe  allegations  in 
an  accusation,  but  it  is  the  duty  of  the  court 
to  legally  explain  the  definition. 

[Ed.  Note.— For '  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1812;  Dec  Dig.  M  734. 
772.*] 

8.  CannNAi.  Law  (|  784*)— Tbiait— Inantuc- 

TioNS— Facts  Consistent  with  Innocence. 
In  a  criminal  case,  in  which  the  ^ilt  of  the 
defendant  is  dependent  wholly  upon  circnmstan- 
tial  evidence,  It  is  error  not  to  instruct  the 
jury  tlMt,  if  the  proved  facts  are  reasonably 
consistent  with  innocence,  the  defendant  should 
be  acquitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1887 ;   Dec  Dig.  |  784.*] 

(Syllabus  by  the  Ck>urt) 

Error  from  City  (3ourt  of  Ashbum;  W.  A. 
Hawkins,  Judge. 


•For  other  cases  aee  aame  topic  and  lecUoD  NUMBER  In  Dec.  &  Am.  Digs.  U07  to  data,  *  Reporter  Indezei 
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OoTcmor  Holt  was  conTicted  of  a,  crime, 
and  be  brings  error.    Berersed. 

R.  L.  Tlfrton,  M.  Tlson,  and  J.  H.  Tipton, 
for  plaintiff  In  error.  J.  A.  Comer,  SoL,  and 
W.  E.  Talley,  for  tbe  State. 

RUSSELL,  J.    Judgment  reversed. 


STARLING  ▼.  8TATB.     (No.  1,881.) 
<CoQrt  of  Appeala  of  Georgia.    Nov.  10,  1908.) 

1.  CBnniTAi,  Law  (H  1091,  1062,  1088,  1050*) 

.     — BlIX  or  BZOEFTIONS  — ENTTFLme  — Ckb- 

TinoATi;  —  SnrnoiBKOT  —  Mattkbs  to  bc 

Shown  bt— Skntenob— Exceftioitb— Suffi- 

ciERcr. 

The  motion  to  dismiw  tbe  wilt  of  error  is 
wholly  without  merit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Xiaw,  Cent.  Die.  |  2772;  Dec.  Dig.  H  1091, 
1002,  1088,  10b5.*] 

2.  CannwAL  Law  (i  400*)— Evidbncb— Bmt 

AND    SECOITDABT. 

Parol  evidence  of  the  contents  of  a  written 
contract  is  Inadmissible  where  it  plainly  ap- 
pears that  the  writing  itself  Is  accessible. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  879 ;  Dec.  Dig.  1 400.*] 

8.  CoNTBAcrs  (8  253*)— Abbooatior— Mxrau- 

AL  CONSZRt. 

A  written  contract  cannot  be  abrogated  by 
«ne  of  the  parties  without  the  assent  of  the 
other. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i  1140;  Dec.  Dig.  |  253.*] 

4.  Mabtkb  and  Skbvant  ({  67*)— Fsaudu- 
LENT  Contracts  fob  Bebvioes— Cbiuinai. 
Pbobeodtions. 

The  contract  mentioned  in  the  laI>or  con- 
tract act  of  1603  (Acts  1903,  p.  90)  must  be  def- 
inite and  nnambignons  as  to  the  time  when  the 
laborer's  term  of  service  is  to  begin  and  end. 
A  contract  In  which  it  is  stipulated  that  the 
employe  is  to  "work  a  month"  with  the  employ- 
er, but  without  any  agreement  as  to  when  the 
month  is  to  begin  or  end,  is  too  vague  and  in- 
definite to  be  the  basis  of  a  criminal  proBecu<- 
tion,  for  the  reason  that  tbe  time  may  not  have 
been  reached  for  tbe  contract  to  begin,  and  the 
employe  may  still  have  the  right  to  repay  the 
advances  obtained  by  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  67.*] 

(Syllabos  by  the  Court) 

Error  from  City  C!oart  of  Leeaburg;  H.  L. 
Long,  Judge. 

Dolphus  Starling  was  convicted  of  pro- 
curing money  on  a  contract  to  perform  serv- 
ices with  Intent  to  defraud  in  violation  of 
Act  Aug.  ISv  1903  (Acta  1003,  p.  90),  and  he 
brings  error.    Reversed. 

Howell  B.  Simmons,  for  plaintiff  In  error. 
W.  G.  Martin,  Sol.,  for  the  State. 


RUSSELL,  J.  A  motion  la  made  to  dis- 
miss this  writ  of  error.  This  motion  is 
based  upon  four  grounds,  es  follows:  "(1) 
Because  said  writ  of  error  Is  not  entitled  in 
the  cause  or  court  (2)  Because  the  certif- 
icate to  the  bill  of  exceptions  of  tbe  trial 


Judge  does  not  specify  as  material  to  a  clear 
understanding  of  the  errors  complained  of 
the  whole  or  any  part  of  the  record  of  said 
case  In  the  trial  court  (3)  Because  there  Is 
nothing  In  the  assignment  of  error  or  bill  of 
exceptions  to  show  that  the  trial  court  ever 
passed  sentence  upon  the  defendant,  refer- 
ence being  merely  made  to  a  'verdict  of  guil- 
ty and  Judgment,'  and  It  does  not  disclose 
the  nature  of  this  Judgment  (4)  Because  tbe 
assignments  of  error  are  too  general  to  en- 
title them  to  the  consideration  of  this  court. 
In  that  none  of  them  specify  wherein  the  er- 
ror consists." 

An  Inspection  of  tbe  bill  of  exertions 
shows  that  It  la  sufficiently  entitled  In  the 
cause,  because  it  states  that  the  trial  had. 
(Of  which  it  proceeds  to  give  a  history)  was 
that  of  tbe  State  v.  Dolphus  Starling.  It  is 
not  usual,  nor  la  it  ordinarily  necessary,  to 
otberwlse  entitle  a  bill  of  exceptions  than 
to  state  in  beglnnlilg  the  bill  of  exceptions 
the  names  of  the  parties  to  the  cause.  The 
certificate  to  this  bill  of  exceptions  is  In  tbe 
usual  form  prescribed  by  the  Code.  In  the 
bill  of  exceptions  in  a  criminal  case  refer- 
ence is  immaterial  to  the  sentence,  and  it  Is 
not  necessary  that  It  should  appear  that  the 
defendant  had  been  sentenced  where  no  er- 
ror Is  assigned  upon  the  sentence.  An  ex- 
ception to  the  Judgment  overruling  the  mo- 
tion for  new  trial  Is  sufficient  wtilcb  assigns 
error  upon  that  Judgment  Upon  every 
gnonnd  presented  the  motion  to  dismiss  tbe 
writ  of  error  is  without  merit. 

Starling  was  convicted  of  a  violation  of 
the  labor  contract  act  of  1903  (Acts  1003,  p. 
60).  Under  the  evidence  the  defendant  pro- 
cured money  from  the  prosecutor  upon  a 
contract  to  work-  a  month  with  blm.  The 
exact  language  of  the  prosecutor  Is  as  fol- 
lows: "The  last  week  in  April  I  made  a  con- 
tract with  Adolphus  Starling  to  work  a 
month  with  me,  and  I  would  pay  him  $12 
per  month  in  rations,  and  I  advanced  him 
at  the  time  $3  and  the  supplies  charged  in 
the  accusation."  This  is  the  only  evidence 
as  to  the  contents  of  the  contract  contained 
in  the  record.  This  contract  was  too  indefi- 
nite to  authorize  a  conviction  under  the  act 
of  1903.  When  was  tbe  month's  work  to  be 
done?  Was  It  to  be  immediate,  beginning 
the  last  week  in  April,  or  was  It  to  com- 
mence on  tbe  first  Monday  in  May.  or  upon 
tbe  let  day  of  May,  or  was  it  to  be  in  tbe 
fall  of  the  year  in  gathering  the  crops?  Was 
it  to  be  performed  on  a  farm,  in  a  manufac- 
tory, at  a  sawmill,  or  around  a  turpentine 
still,  or  was  Adolphus  Starling  to  be  a  mere 
domestic  servant?  Tbe  evidence  does  not 
disclose.  Furthermore,  it  appears  from  the 
evidence  upon  the  cross-examination  of  tbe 
prosecutor  ihat  there  was  already  a  contract 
in  writing  between  the  defendant  and  the 
prosecutor,  which  the  prosecutor  says  he  set 
aside;  and  It  appears  that  the  defendant  bad 
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been  working  for  the  prosecutor  about  18 
months  at  tbe  time  he  left.  In  view  of  the 
fact  that  a  contract  must  be  Bet  aside  (juBt 
as  it  is  made)  by  the  conseut,  either  express 
or  Implied,  of  both  parties  thereto,  it  cannot 
be  established  that  the  written  contract  was 
set  aside  by  the  mere  statement  of  the  prose- 
cutor that  "I  set  aside  the  first  contract" 
There  is  no  evidence  that  the  defendant  con- 
sented to  the  abrogation  of  tbe  contract  It' 
is  clear,  therefore,  from  the  evidence  that 
the  written  contract  whatever  it  contained, 
was  of  full  force.  It  also  appears  that  this 
contract  was  in  the  prosecutor's  safe,  and 
for  this  reason  the  objection  of  defendant's 
counsel  to  proof  by  parol  of  the  contents  of 
this  writing  was  well  talcen,  and  should  have 
been  sustained. 

We  think  the  court  erred  in  refusing  a  new 
trial.  The  contract  referred  to  in  the  act  of 
1903,  whether  it  be  in  writing  or  rests  in 
parol,  must  be  a  definite  and  ambiguous 
agreement  as  to  the  kind  of  labor  to  be  per- 
formed and  when  the  term  of  service  is  to 
begin  and  end.  In  the  absence  of  proof  up- 
on tbe  point  of  the  commencement  of  the 
labor,  or  of  a  definite  agreemoit  as  to  when 
service  is  to  begin,  a  defendant  would  be 
precluded  from  showing  that  he  had  made  a 
bona  fide  tender  to  repay  the  advance  before 
the  time  spedfled  in  the  contract  as  the  time 
at  which  his  term  of  service  should  begin. 
Under  our  ruling  in  Harwell  v.  State,  2  Qa. 
App.  013,  58  S.  E.  1111,  in  order  for  him  to 
avail  himself  of  the  provisions  of  the  act  of 
1903,  in  reference  to  repaying  advances,  such 
payment  must  be  made  before  tbe  time  set 
for  the  beginning  of  the  work.  Naturally,  if 
one  who  had  received  an  advance  offered  to 
repay  It  and  the  tender  was  declined,  a  le- 
gal tender  thus  made  would  be  equivalent  to 
payment  And  in  the  present  case  it  is  pos- 
sible that  the  month  in  which  tbe  defendant 
is  to  work  has  not  yet  been  reached;  and, 
if  ft  has  not,  he  still  has  the  right  to  repay 
the  advance,  and  be  free  from  any  criminal 
liability  under  the  act  of  1903.  It  is  held 
in  Glenn  v.  State,  123  Ga.  585,  51  S.  B.  605, 
and  Presley  v.  State,  124  Ga.  446,  52  S.  E. 
750,  that  there  must  be  a  distinct  and  defi- 
nite contract  for  service.  "An  implied  con- 
tract will  not  do.  There  must  be  an  express 
contract  clear  and  definite  in  its  terms." 
The  facts  in  the  present  case  are  very  sim- 
ilar to  those  in  McCoy  v.  State,  124  Ga.  218, 
52  S.  E.  434.  The  expression  in  the  evi- 
dence in  that  case  that  the  defendant  was 
to  come  back  to  work  after  Christmas  (which 
the  Supreme  Court  held  was  too  Indefinite) 
is  certainly  as  clear  and  definite  as  that  the 
defendant  in  this  case  was  "to  work  a  month" 
for  the  prosecutor  at  some  time,  not  identi- 
fied, which  might  occur  between  now  and 
the  day  of  Judgment 

Judgment  reversed. 


BARNES  V.  VANftlVBK.     (No.  1.313.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

1.  Justices  oi'  the  Peace  (S  44*)— Jusisdic- 
TioN— Amount  ik  Contbovebst. 

Whether  a  cause  of  action  pending  in  a 
JQStice'B  court  is  for  an  amount  greater  than 
$50  or  not  is  to  be  determined  by  tbe  summons 
and  the  cause  of  action  attached  thereto.  It 
cannot  be  inferred  with  any  certainty  that  tbe 
claim  of  one  who  sues  upon  a  forthcoming  bond 
la  limited  to  an  amount  exactly  one-half  of  the 
bond.  Such  a  calculation  would  lose  Bight  of 
l>oth  interest  and  costs. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  161 ;   Dec.  Dig.  i  44.*] 

2.  Estoppel  ({  92*)— Acceptanck  of  Bene- 
fits. 

One  who  defers  the  prosecution  of  bis  rem- 
edy under  a  forthcoming  bond  until  after  be 
has  claimed  the  fund  arising  from  a  sale,  under 
judicial  process,  of  the  property,  tbe  production 
of  which  the  forthcoming  bond  was  given  to 
secure,  is  confined  to  his  election  and  estopped 
to  assert  the  invalidity  of  the  sale,  t|ie  proceeds 
of  which  he  has  claimed. 

[Ed.  Note.— For  other  cases,  see  Elstoppel. 
Cent  Dig.  §  260;  Dec  Dig.  {  92.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  M.  P.  Barnes  against  M.  C.  Van- 
diver.  Judgment  for  plaintiff  in  the  Justice 
court  was  reversed  in  the  superior  court  and 
he  brings  error.    Affirmed. 

C.  B.  Rosser,  Jr.,  for  plaintiff  in  error. 
Jas.  L.  Key,  for  defendant  in  error. 

RUSSELL,  J.  This  was  a  suit  upon  a 
forthcoming  bond  in  which  the  judge  of  tbe 
superior  court  directed  a  verdict  for  tbe 
defendant  It  appears  that  certain  fi.  fas. 
which  were  issued  upon  the  foreclosure  of 
lal>orer'8  liens  were  levied  upon  personal 
property,  including  a  soda  fountain  and  fix- 
tures, and  that  a  claim  was  interposed,  which 
was  tried  in  a  justice's  court  and  tliat  there- 
after the  claimant  foreclosed  a  mortgage,  and 
the  mortgage  fi.  fa.  was  levied  upon  property 
included  in  the  former  levy,  and,  upon  other 
property  comprising  a  sto<A  of  goods,  a  10- 
day  order  was  obtained  from  the  Judge  of 
the  superior  court  and  the  property  described 
in  the  mortgage  fi.  fa.  was  sold  thereunder. 
The  claimant  gave  both  a  claim  bond  and  a 
forthcoming  bond;  and,  when  the  issue  was 
found  in  favor  of  the  plaintiff  in  fi.  fa.  and 
the  property  was  not  forthcoming,  suit  was 
Instituted  on  the  forthcoming  bond.  In  tbe 
meantime,  however,  the  plaintiff  in  fi.  fa.  had 
placed  his  fi.  fa.  In  the  hands  of  the  sheriff, 
by  whom  the  mortgage  fi.  fa.  bad  been  levied, 
claiming  a  priority  as  to  tbe  proceeds  of  the 
sale,  and  upon  a  rule  brought  against  tbe 
sheriff  bad  accepted  tbe  portion  of  the  fund 
awarded  by  the  court  to  his  fi.  fa.  Upon  the 
suit  on  the  forthcoming  bond  In  the  justice's 
court.  Judgment  was  rendered  in  behalf  of 
the  plaintiff  in  fi.  fa.  for  the  balance  after  de- 
ducting the  amount  (received  and  credited  op- 
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on  bis  fl.  fa.),  which  had  been  derived  from 
the  sale  of  the  property  under  the  mortgage 
fl.  fa.  From  this  Judgment  of  the  justice,  the 
principal  and  his  surety  on  the  forthcoming 
bond  appealed  to  the  superior  court 

1.  In  the  superior  court  a  motion  was  made 
to  dismiss  the  appeal  upon  the  ground  that 
the  amount  involved  being  less  than  $50,  the 
appeal  should  have  been  to  a  Jury  in  the  Jus- 
tice's court,  and  the  superior  court  was  vrtth- 
out  Jurisdiction.  The  motion  to  dismiss  was 
overruled,  and  exception  is  taken  to  this  rul- 
ing. We  think  the  court  properly  refused  to 
dismiss  the  appeal.  The  questloD  as  to 
whether  the  superior  court  did  or  did  not 
have  Jurisdiction  was  to  be  determined  by 
the  pleadings;  and,  regardless  of  what  may 
have  been  the  truth  as  to  the  facts  In  the 
summons,  the  plaintiff  sued  for  $70  as  the 
amount  of  hla  damages  due  upon  the  breach 
of  the  bond.  If  he  had  been  endamaged  a 
lesser  sum  he  could  have  brought  his  action 
for  a  lesser  amount  But  upon  appeal  the 
case  is  an  Investigation  de  novo,  and,  disre- 
garding what  may  have  been  the  evidence  oi 
the  finding  in  the  Justice's  court,  the  action 
was  one  for  an  amount  greater  than  $S0. 
The  language  of  section  4142  of  the  Civil 
Code  of  1895  is:  "Where  the  sum  claimed 
exceeds  $50.00,"  etc.  And  under  the  ruling 
in  Singer  Manufacturing  Co.  v.  Martin,  75 
Ga.  570:  "Whether  a  case  Involves  more 
than  $50,"  and  thereafter  can  be  appealed 
from  a  Justice's  court  to  a  superior  court.  Is 
to  be  determined  from  the  summons  and  the 
cause  of  action  thereto  attached.  In  that 
case  the  amount  claimed  in  the  summons  was 
for  $60,  and  not  more,  and  the  appeal  was 
dismissed  In  the  superior  court  although  the 
affidavit  requiring  bail  alleged  an  additional 
sum  of  $36;  Judge  Hall  holding  that:  "The 
only  pleading  in  a  Justice's  court  is  the  sum- 
mons to  which  the  Justice  is  required  to  at- 
tach a  copy  of  the  cause  of  action  sued  on. 
To  this  we  must  look,  not  only  for  the  char- 
acter, but  the  amount  of  the  claim."  Coun- 
sel for  the  plaintiff  in  error  insists  that  as  un- 
der our  ruling  in  Smith  v.  Davis,  3  Ga.  App. 
419,  60  S.  B.  199,  the  levying  ofDcer  is  presum- 
ed to  have  done  his  duty  and  taken  the  bonds 
required  by  law,  and  as  copies  of  the  bonds 
are  attached  to  the  summons,  it  can  be  infer- 
red that  the  amount  of  the  plaintitrs  claim 
was  only  $35.  The  argument  is  that  the 
law  requiring  a  levying  officer  to  take  the 
forthcoming  bond  In  double  the  value  of  the 
property  levied  on  at  the  time  of  the  levy, 
as  estimated  by  him,  and  the  claim  bond  be- 
ing for  double  the  amount  of  the  execution 
levied,  the  plaintiff  could  not  recover  exceed- 
ing $35  principal,  and  the  interest  which 
might  have  accrued.  It  may  be  that  this 
would  be  all  that  the  plaintiff  could  have  re- 
covered, but  it  does  not  follow  that  it  is  all 
that  he  could  have  claimed  or  did  claim.  He 
would  be  entitled  to  recover  any  costs  that 
might  have  accrued  and  this  amount  was  un- 
determined, and  might  aa  a  matter  of  fact 


have  carried  plalntifTs  claim  for  damages, 
due  to  the  breach  of  the  forthcoming  bonJ, 
above  $50.  What  was  said  by  this  court  in 
Southern  Express  Company  v.  Briggs,  1  Ga. 
App.  294,  57  S.  E.  1066,  with  reference  to  a 
consideration  of  the  evidence,  as  well  as  the 
summons,  in  determining  the  question  of  Ju- 
risdiction, had  reference  only  to  the  duty  de- 
volving upon  a  court  of  review,  and  has  no- 
application  to  the  provision  of  section  4142, 
supra. 

2.  Upon  the  trial  in  the  superior  court  the 
defendants  relied  upon  a  plea  of  estoppel, 
and,  upon  the  undisputed  evidence  In  the 
case,  the  Judge  directed  a  verdict  sustaining 
that  plea.  The  evidence  showed  that  after 
M.  C.  Vandiver  had  foreclosed  his  mortgage 
in  the  superior  court,  and  the  mortgage  fl. 
fa.  had  been  levied  on  the  proper^  upon 
which  the  plaintiff's  fl.  fa.  had  been  levied, 
and  for  production  of  which  the  forthcoming 
bond  was  given,  the  Judge  of  the  superior 
court  ordered  that  the  property  be  sold  on 
the  premises  after  advertising  the  same  for 
ten  days,  and  that  the  fund  derived  from 
the  sale  be  held  for  distribution.  The  plain- 
tiff, Duffell,  was  notified  of  the  sale,  and  par- 
ticipated in  the  distribution.  But  the  amount 
paid  upon  his  execution  did  not  satisfy  his 
claim.  In  view  of  this  uncontradicted  evir 
dence,  we  think  that  the  plaintiff  was  es- 
topped from  proceeding  upon  the  forthcoming 
bond,  and  that  the  Judge  did  not  err  in  di- 
recting the  verdict  in  favor  of  the  defend- 
ant. It  may  be,  as  contended  that  the  sale 
under  the  mortgage  foreclosure  was  illegal. 
It  may  be  that  the  mortgage  given  by  the 
original  defendant  in  fi.  fa.  to  his  father  was 
fraudulent  It  may  be  that  the  counsel 
for  the  plaintiff  relied  upon  the  agreement 
with  counsel  for  the  defendant  in  which  it 
was  stipulated  that  if  any  objection  was 
made  to  the  sale  under  the  mortgage  fi.  fa. 
the  whole  of  plaintUTs  laborer's  lien  would 
be  satisfied,  and  that  by  such  agreement  he 
was  kept  away  from  the  sale  and  allowed 
an  entire  valuable  stock  of  goods  to  be 
sold  for  the  nominal  sum  of  $100.  All  of 
this  may  be  true,  and  yet  it  can  have  no 
bearing  on  the  issue  presented  in  the  court 
below.  The  plaintiff  had  a  forthcoming 
bond,  and  he  bad  a  right  to  rely  upon  it  to 
the  exclusion  of  any  other  remedy  or  agree- 
ment but  having  placed  his  liens  in  the 
hands  of  the  sheriff  and  demanded  the  pro- 
ceeds of  a  sale,  he  will  not  be  heard  to  say 
that  that  sale  was  illegal;  and,  if  it  was  a 
legal  and  valid  sale,  under  the  Judgment  of 
a  court  of  competent  Jurisdiction  which  pre- 
vented the  production  of  the  property  accord- 
ing to  the  terms  of  the  forthcoming  bond,  the 
nonproduction  of  the  property  under  these 
circumstances  was  excused.  In  the  argu- 
ment much  stress  was  laid  on  the  agreement 
between  the  parties  by  which  the  plaintiff 
was  kept  away  from  the  sale.  With  regard 
to  this  it  is  only  necessary  to  say  that  the 
result  of  any  breach  of  that  agreement  would 
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afford  the  subject-matter  of  an  entirely  dis- 
tinct cause  of  action.  It  cannot  be  consid- 
ered here  and  it  could  not  be  considered  In 
the  court  below  In  an  elucidation  of  issues 
presented  by  this  record.  Regardless  of  the 
antecedent  motive  or  cause  which  may  have 
induced  the  plaintiff's  election  (and  which 
might  support  another  action),  he  elected  to 
pursue  the  property  in  the  hands  of  the 
'  sheriff  under  the  mortgage  fi.  fa.  rather  than 
the  remedy  afforded  by  suit  on  the  forthcom- 
ing bond;  and  he  Is  bound  by  his  election. 
Judgment  affirmed. 


AUGUSTA  BROKERAGE  CO.  ▼.  CENTRAL 

OF  GEORGIA  RT.  CO.     (No.  1,262.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1908.) 

1.  CoicuEBCE  (i  S3*)— Cabbiaob  ot  Goods— 
Discrimination. 

The  fact  that  the  owner  of  merchandise 
which  is  offered  to  a  carrier  for  transportation 
from  one  point  to  another  in  the  same  state  in- 
tends to  have  it  further  transported  by  a  second 
carrier  into  another  state  does  not  make  such 
first  transportation  interstate  commerce,  even 
though  such  first  carrier  may  be  Informed  of  the 
nitimate  destination  of  the  merchandise. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  S  33.*] 

2.  CoMUEBCE  (S  33*)— Cabbiaoe  01'  Goods— 

DiSCBIMIRATION. 

The  intention  of  the  consignee  as  to  the  fu- 
ture disposition  of  his  property  by  shipping  it 
over  another  line  nnder  a  new  bill  of  lading 
into  another  state  cannot  change  an  intra- 
state shipment  to  an  interstate  shipment;  the 
Jaw  is  not  dealing  with  the  intention  of  the  con- 
signee, but  deals  solely  with  the  relation  of  the 
carrier  to  the  freight  transported. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  §  33.*] 

8.  Cabbiebs   (i  82*)— Cabbiaoe   or  Goods— 

DiacEiMiNATiON— "Bquai,    Faciuties    ih 
the    Tbanspobtation    and    Delivebt    or 
Fbeight"— "Unjust  Disobikination." 
In  so  far  as  the  plaintiffs'  case  rested  upon 
the  alleged  violation  of  rule  36  of  the  Railroad 
Commission  of  Georgia  with  respect  to  the  de- 
fendant's   refusal    to    issue    to    the    plaintiffs 
through  bills  of  lading,  or  to  furnish  its  cars  to 
connecting  ~  carriers    that   shipments   might    be 
carried  to  ultimate  destination  without  reload- 
ing at  terminal  points,  there  has  been  a  defi- 
nite   and    positive    adjudication    against    their 
right  of  recovery  in  the  decision  of  the  Supreme 
Court  in  the  case  of  Central  of  Georgia  Ry.  Co. 
V.  Augusta  Brokerage  Co.,  122  Ga.  646,  60  S. 

E.  473.  69  L.  R.  A.  119,  which,  as  to  these  fea- 
tures, 18  the  final  law  of  the  case.  Not  so,  how- 
ever, with  respect  to  that  portion  of  the  plain- 
tiffs' case  complaining  of  a  failure  of  the  defend- 
ant to  place  cars  upon  the  plaintiffs'  warehouse 
side  track.  That  much  of  the  plaintiffs'  case 
remains  intact,  and  the  evidence  upon  that  point 
should  have  been  submitted  to  the  Jury. 

[Ed.'  Note.— For    other    cases,    see    Carriers, 
Dec.  Dig.  §  32.*] 
Russell,  J.)  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond;  Wm. 

F.  Eve,  Judge. 

Action  by  the  Augusta  Brokerage  Company 


against  the  Central  of  Gteorgla  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Wm.  H.  Fleming,  for  plaintiff  In  error. 
Lawton  &  Cunningham  and  Jas.  C.  O.  Black. 
for  defendant  In  error. 

SEABROOIEC,  J.  In  the  court  below  a  ver- 
dlct  was  directed  against  the  plaintiffs.  Th^ 
filed  their  motion  for  a  new  trial,  and  it  was 
overruled.  To  the  Judgment  ovemilins  tbla 
motion  the  plaintiffs  except 

To  determine  whether  the  Judgment  over- 
ruling  the  motion  for  a  new  trial  was  prop- 
er, we  must  consider  whether  the  direction 
of  the  verdict  by  the  court  was  proper ;    for, 
if  the  ruling  in  the  latter  Instance  was  right. 
necessarily  the  former  ruling  was  right.     It 
is  necessary,  therefore,  that  we  review  some- 
what at  length  the  history  of  this  case.     It 
seems  from  the  record  that  the  Augusta  Bro- 
kerage Company  was  engaged  In  buying  cot- 
ton seed  in  car  load  lots  along  the  line  ot 
the   defendant's   railway   In   this    state,    in 
competition  with  the  oU  mills  In  Augusta, 
and  shipping  them  to  parties  in  South  Caro- 
lina over  the  Southern  Railway.     The  real 
controversy  has  been  succinctly  siunmarized 
in  the  body  of  the  (pinion  In  the  case  of 
Central  of  Oa.  Ry.  Co.  v.  Augusta  Brokerage 
Co.,  122  Ga.  648,  50  S.  E.  474.  68  L.  R.   A. 
119,  as  follows:   "The  oil  mills  at  Augusta 
depended  largely  for  a  supply  of  cotton  seed 
upon  the  territory  through  which  ran  the  de- 
fendant railway  company's  line.     They  de- 
livered to  it  their  manufactured  products  for 
shipment,  so  the  railway  company  got  a  short 
haul  on  the  raw  cotton  seed,  and  also  a  long 
haul  on  the  reshipments  made  over  its  line 
of  the  manufactured  products.     It  was  not 
to  the  business  Interests  of  the  railway  com- 
pany that  cotton  seed  grown  at  local  stations 
on  Its  Augusta  and  Savannah  branch  should 
be  shipped  to  oil  mills  located  in  South  Caro- 
lina;  for  none  of  the  manufactured  products 
could  then  be  secured  for  reshlpment  at  a 
high  rate  over  its  road.     Its  interests  dic- 
tated that  the  cotton  seed  should  stop  at 
Augusta  and  be.  manufactured  into  oil   and 
by-products  by  the  mills  located  at  that  point. 
The  railway  company,  therefore,  determined 
that  it  would  not,  by  voluntarily  granting 
facilities  to  shippers  which  It  was  under  no 
legal  duty  to  afford,  supply  the  means  of  di- 
verting from   its  road  profitable  shipments 
which  It  otherwise  would  receive.     On  the 
other  band,  the  material  business  interests  of 
the   brokerage   company   demanded   that    it 
should  be  granted  such  facilities.    It  was  a 
free  lance,  In  open  competition  with  the  oil 
mills  at  Augusta  In  the  buying  of  cotton 
seed  at  the  lowest  price  possible,  and  all  the 
seed  purchased  by  It  was  shipped  from  Au- 
gusta over  the  Southern  Railway  to  South 
Carolina  mills.    To  reload  shipments  at  Au- 
gusta for  the  South  Carolina  trip  was  ex- 
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pensive;  to  get  through  bills  of  lading,  or  to 
secure  the  consent  of  the  defendant  company 
that  its  loaded  cars  be  delivered  to  the  South- 
ern Railway  at  Augusta  so  ttiat  the  seed 
might  be  carried  to  its  ultimate  destination 
without  reloading,  would  render  the  business 
of  the  brokerage  company  profitable,  the  busi- 
ness of  the  Augusta  oil  mills  less  remunera- 
tive. Their  interests  and  those  of  the  de- 
fendant railway  company  were  coincident 
Its  interests  and  those  of  the  brokerage  com- 
pany conflicted."  Upon  this  state  of  facts 
the  Supreme  Court  held:  "As  to  issuing 
tlirough  bills  of  lading  or  furnishing  its  cars 
to  connecting  carriers,  in  order  that  ship- 
ments may  be  carried  to  ultimate  destination 
without  reloading  at  terminal  points,  a  car- 
rier may  discriminate  against  cotton  seed, 
provided  all  shippers  of  that  commodity  are 
treated  alike.  That  such  discrimination  is 
dictated  by  the  business  Interests  of  the  car- 
rier and  really  affects  but  a  single  shipper, 
because  be  is  the  only  person  at  a  terminal 
point  who  Is  engaged  in  shipping  cotton  seed 
out  of  the  state,  cannot  alter  the  matter." 
In  the  l)ody  of  the  decision,  referring  to  the 
refusal  to  issue  through  bills  of  lading,  or  to 
consent  that  its  loaded  cars  be  delivered  to 
the  Southern  Railway  at  Augusta,  that  court 
further  says  (page  650  of  122  Ga.,  page  474 
of  50  8.  E.  [69  L.  R.  A.  119]):  "The  railway 
company  acted  as  the  average  business  man 
would  have  done;"  and,  "in  declining  to 
grant  the  privileges  which  the  brokerage 
company  wished  to  enjoy,  the  railway  com- 
pany merely  adopted  a  policy  which  was 
within  Its  legal  right  as  a  carrier.  State  v. 
Railroad  Company,  104  Ga.  437,  80  S.  E. 
891.  •  •  •  The  railway  company  bad  the 
nndoubted  right  to  refuse  to  make  through 
shipment  of  any  freight  or  to  permit  its  cars 
to  leave  its  line  of  road,  however  they  might 
be  loaded." 

Hence  it  will  be  seen  that.  In  so  far  as 
the  plaintiffs'  case  rested  upon  the  alleged 
violation  of  rule  36  in  the  two  respects  re- 
ferred to,  there  has  been  a  definite  and  posi- 
tive adjudication  against  them,  and  this 
court  is  bound  by  such  adjudication.  But 
this  Is  by  no  means  all  of  the  plaintiffs'  case. 
In  their  declaration  they  allege  that  rule  36 
was  violated  by  the  defendant  in  another  re- 
spect, and  that  such  violation  resulted  In 
damage  to  them.  They  say  that  It  Is  a  com- 
mon practice  of  the  defendant  railway  com- 
pany to  make  delivery  of  car  load  lots  of 
cotton  seed  to  the  warehouses  of  the  cotton 
seed  oil  mills  at  Augusta  having  tracks  con- 
nected with  the  tracks  of  the  defendant; 
that  In  September,  1903,  the  plaintiffs  ship- 
ped to  Augusta  from  Greens  Cut,  Ga.,  a  sta- 
tion on  the  line  of  the  defendant's  road,  car 
No.  4769,  loaded  with  cotton  seed,  and,  when 
said  car  arrived  at  Augusta,  a  member  of 
the  plaintiffs'  firm  presented  to  the  proper 
officer  of  the  defendant  the  bill  of  lading,  and 
requested  that  the  car  be  delivered  on  the 
side  track  of  the  plaintiffs'  warehouse.    This 


request  was  refused,  and  it  Is  claimed  that 
such  refusal  was  a  denial  to  the  plaintiffs  of 
"equal  facilities  In  the  transportation  and 
delivery  of  freight,"  and  was  "an  unjust 
discrimination"  against  them  in  violation  of 
rule  36  of  the  Railroad  Commission  of  Geor- 
gia,  and  that,  in  consequence  of  the  defend- 
ant's failure  to  deliver  the  car  load  of  cotton 
seed,  the  plaintiffs  were  put  to  the  ezi)en8e 
of  $6,  which  sum  is  claimed  as  actual  dam- 
ages. It  Is  further  claimed  that  this  refusal 
was  a  part  of  a  premeditated  plan  to  drive 
the  plaintiffs  out  of  the  business  of  buying 
cotton  seed,  and  It  Is  characterized  as  a  will- 
ful violation  of  law  which  renders  the  de- 
fendant liable  for  exemplary  damages.  By 
reference  to  the  thirty-first  annual  report  of 
the  Railroad  Commission  of  Georgia,  It  Is 
discovered  that  the  rules  have  been  amended 
and  rearranged,  and  that  rule  36  Is  now  rule 
2,  and  that  the  language  of  this  rule  has  been 
changed  (see  page  20).  It  appears,  however, 
that  rule  36  was  in  force  when  this  con- 
troversy arose.  The  material  portion  of  this 
rule  reads  as  follows:  "The  several  railroad 
companies  In  this  state  in  the  conduct  of 
their  Intrastate  business  shall  afford  to  all 
persons  equal  facilities  In  the  transportation 
and  delivery  of  fKljfht  without  unjust  dis- 
crimination In  favor  of  or  against  any ;  and, 
wherever  q>eclal  facnides  are  afforded  to 
<me  shipper  In  the  transportation  or  delivery 
of  freight  In  car  load  lots  or  less,  whether 
npon  a  special  rate  authorized  by  this  com- 
mission, or  otherwise,  such  company  shall 
be  bound  to  afford  to  any  other  shipper  or 
shippers,  under  substantially  similar  circum- 
stances, like  facilities  upon  like  rates."  It 
will  be  observed  that  this  rule  applies  not 
to  interstate,  but  to  intrastate,  business  on- 
ly. It  is  necessary,  therefore,  In  determining 
whether  plaintiffs'  complaint  Is  properly  laid, 
to  ascertain  the  character  of  the  shipment  In 
car  No.  4769  In  this  respect,  and  see  if  It 
falls  within  the  operation  of  rule  No.  36  of 
the  Railroad  Commission  of  Georgia. 

The  plaintiffs  were  avowedly  buyers  of 
cotton  seed  for  South  Carolina  parties.  It 
is  admitted  that  the  cotton  seed  they  l>ought 
was  Intended  ultlntately  to  be  shipped  to 
South  Carolina,  and  presumably  their  request 
that  this  car  be  placed  on  the  side  track  at 
their  warehouse  was  Intended  in  some  way 
to  facilitate  shipment  to  Its  ultimate  destina- 
tion In  South  Carolina.  But  the  intention 
of  the  consignee  as  to  the  future  disposition 
of  his  property  by  shipping  it  over  another 
line  under  a  new  bill  of  lading  Into  another 
state  cannot  change  an  Intrastate  shipment 
into  an  interstate  shipment  The  law  Is  not 
dealing  with  the  intention  of  the  consignee, 
but  solely  with  the  relation  of  the  railroad 
to  the  freight  transported.  A  seller  in  Geor- 
gia might  conduct  with  a  buyer  in  South 
Carolina  an  interstate  business  as  l)etween 
themselves,  but,  if  the  railroad  refuses  to 
carry  beyond  its  own  line  and  compels  un- 
loading at   Its   terminus   in   Georgia,    sucb 
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business  in  its  relation  to  the  railroad  is 
wholly  Intrastate.  "Business  done  within 
this  state  cannot  be  made  to  mean  business 
done  between  this  state  and  another  state." 
Pacific  Express  Company  v.  Selbert,  142  U. 
S.  350,  12  Sup.  Ct.  253,  35  L.  Ed.  1033.  "The 
fact  that  the  owner  of  merchandise  ofTered 
to  a  carrier  for  transportation  from  one 
point  to  another  in  the  same  state  intends 
to  have  It  further  transported  by  a  second 
carrier  into  another  state  does  not  make  such 
first  transportation  Interstate  commerce,  or 
.  render  the  carrier  subject  to  the  control  of 
the  commission  In  respect  to  It,  even  though 
such  first  carrier  wioy  be  informed  [Italics 
ours]  of  the  ultimate  destination  of  the  mer^ 
chandlse."  Mo.  &  III.  R.  Co.  v.  Cape  Oirar- 
deau  R.  Co.,  1  Interst  Com.  R.  30.  We 
think  the  expression  used  by  the  Supreme 
Court  in  the  case  of  Central  of  Georgia  Ry. 
Co.  v.  Augusta  Brokerage  Company,  122  Oa. 
652,  50  S.  E.  476,  69  h.  R.  A.  119,  that  "the 
plaintiffs  appear  to  have  been  engaged  alto- 
gether in  making  interstate  shipment  of  cot- 
tonseed," etc.,  can  only  be  true  in  the  sense 
that  the  owner  was  in  Georgia  and  the  buy- 
er in  South  Carolina,  and  cannot  be  true 
in  respect  to  the  defendant  railroad's  rela- 
tion to  the  contract  It  appears  that,  when 
using  this  expression,  the  court  had  In  mind 
the  refusal  of  the  defendant  railroad  com- 
pany to  deliver  its  cars  to  the  Southern 
Railway,  and  not  the  refusal  of  the  defend- 
ant railroad  company  to  place  its  loaded 
cars  on  the  side  track  at  the  plaintiffs'  ware- 
house. Briefly  stated,  the  Supreme  Court 
did  not  decide  that  the  shipment  of  cotton 
seed  from  Greens  Cut  or  elsewhere  In  Geor- 
gia to  Augusta  was  interstate  business,  even 
though,  after  being  unloaded  into  the  plain- 
tiffs' warehouse,  it  was  Intended  to  be  re- 
loaded into  other  cars  for  shipment  to  points 
in  South  Carolina.  Hence  what  we  here 
rule  is  not  in  conflict  with  the  decision  of 
that  court 

There  being  some  evidence  tending  to  show 
that  it  now  is,  and  for  years  past  has  been, 
the  common  practice  of  the  defendant  rail- 
road company  to  deliver  cars  of  cotton  seed 
upon  the  side  track  of  the  oil  mills  at  Augus- 
ta, and  to  other  parties;  and,  further,  that 
nothwlthstandlng  plaintiffs  had  a  side  track 
of  standard  gauge  alongside  their  warehouse 
connected  with  the  defendant's  line  of  rail- 
way at  Augusta,  upon  which  delivery  of  a 
car  load  of  cotton  seed  consigned  to  them 
was  requested  by  the  plaintiffs  and  refused 
by  the  defendant,  it  follows  that  such  a 
refusal  was  a  denial  to  the  plaintiffs  of 
"equal  facilities  in  the  transportation  and  de- 
livery of  freight,"  and  was  "an  unjust  dis- 
crimination" against  the  plaintiffs,  in  viola- 
tion of  rule  36  of  the  Railroad  Commission 
of  Georgia.  The  evidence  on  this  branch  of 
the  case  should  have  been  submitted  to  the 
Jury  for  their  determination  under  appro- 
priate instructions  by  the  court    It  follows. 


,  therefore,  that  the  direction  of  the  verdict 
was  error. 
Judgment  reversed. 

RUSSELU  J.  (dissenting).  Personally  I  am 
glad  that  the  Judgment  of  the  majority  of 
the  court  affords  a  means  by  which  the  plain- 
tiff In  error  can  sustain  a  verdict  against  the 
defendant.  Judicially  I  cannot  concur  in 
that  Judgment  I  expressed  our  personal 
view  in  the  opinion  when  the  same  case  was 
heretofore  before  this  court  (Central  of  Geor- 
gia Railroad  Company  v.  Augusta  Brokerage 
Company,  2  Ga.  App.  511,  58  S.  E.  904) ;  but 
after  a  very  mature  consideration  of  the  evi- 
dence, then  we  could  not,  in  the  light  of  the 
decision  of  the  Supreme  Court  (122  Ga.  646, 
50  S.  E.  473,  69  L.  R.  A.  119),  see  how  to  es- 
cape the  effect  of  that  decision.  We  were 
bound  to  declare  the  law,  not  according  to 
our  views,  but  according  to  the  prior  adjudi- 
cation. There  has  been  no  change  In  the 
evidence  since  the  case  was  here  before. 
By  agreement  of  counsel  on  the  trial  now  un- 
der review,  the  approved  brief  of  evidence  on 
the  former  trial  was  read  to  the  Jury  In  lieu 
of  the  testimony  being  again  delivered  by  the 
witnesses.  To  my  mind  nothing  is  more  obnox- 
ious legally  than  a  monopoly.  In  my  view 
nothing  should  be  less  encouraged  than  a 
policy  which,  by  the  destruction  of  competi- 
tion, must  necessarily  create  a  monopoly,  ei- 
ther In  trade  or  transportation.  In  my  opin- 
ion the  facility  with  which  monopoly  can  un- 
der existing  conditions  be  created  is  so  much 
greater  tlian  ever  that  neither  the  law  as  to 
the  offenses  defined  by  Blackstone  In  volume 
4,  c.  12,  of  his  Commentaries,  nor  the  Ro- 
man law  upon  similar  subjects,  is  adequate 
to  deal  with  the  existing  situation. 

It  is  not  material  to  this  discussion  to  say 
whether  the  effect  of  the  line  of  conduct 
would  be  to  create  a  monopoly  in  cottm  seed 
in  the  bands  of  the  oil  mills  at  Augusta  or 
not.  As  said  by  Justice  Bradley  in  the  case 
of  Butchers'  Union  (3o.  v.  Crescent  City  Co., 
Ill  n.  S.  761,  4  Sup.  Ct  656,  28  L.  Ed.  585: 
"I  hold  it  to  be  an  incontrovertible  proposi- 
tion of  both  English  and  American  public 
law  that  all  mere  monopolies  are  odious  and 
against  common  right  •  *  »  Monopolies 
are  the  bane  of  our  body  politic  at  the  pres- 
ent day."  And,  as  said  by  Justice  Brown  in 
the  case  of  Pearsall  v.  Great  Northern  Ry. 
Co.,  161  U.  S.  676,  16  Sup.  Ct  714,  40  L.  Ed. 
838:  "The  logical  ^ect  of  all  monopolies  is 
an  Increase  of  price  of  the  thing  produced, 
whether  it  be  merchandise  or  transporta- 
tion." 

However,  it  the  decision  of  the  Supreme 
Court  in  Central  of  Oa.  Ry.  Co.  v.  Augusta 
Brokerage  Co.,  supra,  means  anything.  It 
means  that  the  Central  of  Georgia  Railway 
Company,  as  a  common  carrier,  had  the 
right  to  establish  and  maintain  a  policy  as 
to  cotton  seed  at  Augusta  by  which  it  would 
receive  the  benefit  of  the  profit  accruing  from 
their  transportation  away  from  Augusta,  and 
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that  It  was  not  required  to  afford  any  facility 
to  those  who  would  cx>ntravene  Its  policy  or 
render  It  less  effective.  This  was  held  not 
to  be  discrimination  against  a  shipper,  bat 
against  a  commodity,  and  was  distinctly  rul- 
ed to  be  permissible  by  this  unequivocal  dec- 
laration of  the  law.  There  Is  no  evidence  in 
the  record  that  the  plaintiffs  were  discrimi- 
nated against,  even  if  their  cotton  seed  were. 
The  evidence  is  uncontradicted  that  the  rail- 
way company  placed  cars  at  the  plaintiffs' 
warehouse  for  grain,  hay,  lumber,  or  any 
other  product  except  cotton  seed.  We  are  all 
agreed  that  the  plaintiffs  cannot  recover  for 
the  refusal  of  the  carrier  to  Issue  through 
bills  of  lading  beyond  its  terminus.  Indeed, 
the  Supreme  Court  was  not  by  any  means 
announcing  this  principle  for  the  first  time 
in  this  case,  and  It  is  only  Incidental.  The 
point  on  which  we  differ  in  my  opinion  is 
the  axis  around  which  this  whole  case  re- 
volves. The  crux  of  the  whole  matter  is  the 
refusal  of  the  railway  company  to  place  a 
car.  No.  4769,  loaded  with  cotton  seed,  at  the 
plaintiffs'  warehouse,  so  as  to  make  it  easier 
for  the  plaintiffs  to  defeat  the  policy  which 
the  railroad  bad  established,  and  which  the 
Supreme  Court  has  expressly  sanctioned  in 
Central  Ry.  Co.  v.  Augusta  Brokerage  Co.  as 
not  being  discriminatory.  In  other  words, 
under  the  decision  of  the  majority  of  this 
court,  the  plaintlfCs  are  permitted  to  recover 
damages  for  the  refusal  of  the  railroad  com- 
pany to  afford  them  a  facility  for  defeating 
a  policy  which  the  Supreme  Court  says  the 
defendant  has  the  right  to  maintain.  I  grant 
that  there  Is  evidence  in  the  record  that  the 
defendant  company  placed  cars  of  cotton 
seed  at  the  warehouses  of  the  cotton  seed  oil 
mills,  but  I  reiterate  the  statement  contain- 
ed on  page  514  of  the  opinion  in  2  Ga.  App., 
page  905  of  58  8.  E.,  that  "the  plaintiff  prov- 
ed the  discrimination,  but  did  not  prove  that 
any  commodity  was  discriminated  against 
except  cotton  seed."  There  is,  so  far  as  I 
can  discover,  no  rule  of  the  railroad  com- 
mission which  requires  a  carrier  to  deliver 
a  loaded  car  at  a  private  side  track  of  a  con- 
signee. The  evidence  is  undisputed  that  such 
placing  of  a  car  of  cotton  seed  Involved  ex- 
pease  to  the  railway  company  and  effected  a 
saving  of  at  least  $2.50  to  the  dealer  in  cot- 
ton seed;  that  without  this  the  Augusta 
Brokerage  Company  could  not  prevail  in  the 
effort  to  ship  seed  away  from  Augusta,  and, 
unless  the  railroad  company  was  forced  to 
render  this  gratuitous  assistance  to  its  ad- 
versary, it  could  successfully  carry  out  the 
policy  it  had  adopted  to  increase  its  legiti- 
mate business  at  Augusta  by  securing  freight 
on  the  shipments  of  the  manufactured  prod- 
ucts of  cotton  seed  from  Augusta.  The  Su- 
preme Court  recognizes  a  state  of  war  be- 
tween the  parties  for  such  profits  as  may  ac- 
crue from  handling  cotton  seed  at  Augusta 
(the    brokerage   company's    profits    to    arise 


from  sales,  and  the  railway  company's  prof- 
its to  arise  from  freights),  apd  calls  for  a 
fair  fight  The  decision  of  this  court  says,  in 
effect:  "You  can  flght  if  you  wish,  but  we 
will  first  take  away  from  one  of  the  combat- 
ants his  only  weapon  of  defense  or  offense." 
I  would  have  been  willing,  as  an  original 
proposition,  to  outlaw  one  of  the  combatants 
as  being  engaged  in  practices  not  sanctioned 
by  the  rules  of  war,  but  forced,  as  I  am,  by 
the  precedent  in  Central  of  Georgia  Ey.  Co. 
V.  Augusta  Brokerage  Co.,  122  Ga.  646,  50 
S.  E.  473,  69  L.  B.  A.  119,  to  hold  the  cause 
of  quarrel  Just,  I  am  unwilling  by  my  silence 
to  consign  one  of  the  combatants  after  strip- 
ping him  of  his  arms,  to  the  mercy  of  his 
antagonist 


YOUNG  T.   6DRMANIA   SAVINGS   BANK. 
(No.  1,181.) 

(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

1.  CouBTS  (J  188*)— City  Ooubt  or  Atlanta 

— JUBISDICnON. 

The  city  court  of  Atlanta  is  a  court  of 
general  common-law  jurisdiction.  Those  excep- 
tions which  exist  to  its  jurisdiction  on  account 
of  the  exclusive  jurisdiction  of  the  superior 
court  and  of  the  court  of  ordinaiy  as  to  certain 
causes  render  it  no  less  a  court  of  general  juris- 
diction, as  contradistinguished  from  conrts  of 
special  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  188.»] 

2.  Appeabance  (f  24*)— Effect. 

A  general  appearance  and  pleading  waives 
all  defects  in  process  or  service  of  process. 
Civ.  Code  1895,  f  4981. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  f  118;  Dec  Dig.  J  24;*  Divorce. 
Cent  Dig.  i  267;    Equity,  Cent  Dig.  §  306.] 

S.  CoTjBTS  (J  188*)  —  Cirr  Court»— Jubisdic- 

TiOR— Akount  in  CJontbovbbst. 

A  suit  which  states  that  defendant  is  in- 
debted, to  the  plaintiff  on  77  promissorr  notes 
for  SIO  each^  and  prays  judgment  tor  the 
principal  and  interest  "of  said  notes,"  is  with- 
in the  jurisdiction  of  the  city  court  of  Atlanta, 
although  only  1  of  the  notes  is  attached  as  an 
exhibit,  especially  when  it  is  alleged  that  the 
other  76  notes  are  substantially  in  the  same 
form. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  188.»] 

4.  Coubts  (I  188*)  —  CJiTY  Coubt  —  Jtjbisdio- 

TION. 

The  dty  court  of  Atlanta  has  jurisdiction 
of  a  suit  based  np<m  notes  ^ven  for  the  pur- 
chase money  of  land  and  praying  a  general  judg- 
ment, with  a  special  lien  upon  the  land.  Wheat- 
ley  V.  Blalock,  82  Ga.  406,  9  S.  E.  168. 

[EJd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  188.*] 

5.  There  was  no  error  in  overruling  the 
motion  to  set  aside  the  judgment  for  any  of  the 
reasons  stated. 

(Syllabus  by  the  C!Ourt) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action    by    the    Germania    Savings    Bank 
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against  Oscar  Tonng.    Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed, 

Robt  Ij.   Rodgers,   for  plaintiff   In  error. 
Westmoreland  Bros.,  for  defendant  In  error. 

POWELL,  3.    Judgment  affirmed. 


HOWELL   T.    STATE.      (No.    1,419.) 
(Court  of  Appeals  of  Georj^a.    Nov.  10,  1908.) 

1.  Indictment  and  Inpobmation  (t  122*)  — 

ACCJUSATION — SUFFTCIENCT  OF  AFFIDATET. 

An  a£Sdavit  char^g  the  defendant  with 
"the  offense  of  resisting  an  officer  in  the  dis- 
charge of  his  duty"  is  broad  enou^  to  support 
an  accusation  in  the  city  court  of  Dalton  dbarg- 
ing  the  defendant  with  resisting  an  officer  by 
assaulting  him  and  beating  him. 

[Ed.  Note.— For  other  ca8ea,see  Indictment 
and  Information,  Dec.  Dig.  {  122.*] 

2.  CSbiiunai,  Law  ({  970*)— AAbbst  or  Judo- 

ICSNT. 

The  motion  In  arrest  of  Judgment  was  prop- 
eiiy  OTemiled.  At  least  one  of  the  counts  of 
the  accusation  was  good. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2445 ;   Dec.  Dig.  {  970.*] 

(Syllabus  by  the  Ourt) 

Error  from  City  Cionrt  of  Dalton;  J.  A. 
Longley,  Judge. 

Don  Howell  was  convicted  of  resisting  an 
officer,  and  brings  error.    Affirmed. 

W.  E.  Mann,  for  plaintiff  In  error.  Sam 
P.  Maddoz,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


HOWELL    v.    STATE.      (No.    1,420.) 
(Court  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

1.  (Tbiminal  Law  (J  211*)— Jubisdiction— Ac- 

0D8ATI0N. 

An  affidavit  charging  the  defendant  with 
the  "offense  of  assault  with  a  knife  [upon  a 
named  person]  to  murder"  may  legally  fur- 
nish the  basis  for  an  accusation  In  a  city  court 
charging'  the  defendant  with  the  offense  of  stab- 
bing. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  »  425;   Dec  Dig.  S  211.*] 

2.  Obiminai,  Law  (|  594*)  —  Continuancb — 
Absenck  of  Witness. 

The  defendant  was  arrested  and  brought  be- 
fore a  magistrate  on  a  warrant  for  assault  with 
intent  to  murder.  On  June  8th  the  magistrate, 
on  that  charge,  committed  him  in  default  of  ball 
for  his  appearance  at  the  next  term  of  the  su- 
perior court,  to  be  h^  on  the  second  Monday 
in  October.  On  August  18th  the  solicitor  gen- 
eral of  the  circuit,  who  by  law  was  also  solicit- 
or of  the  city  court  filed  in  the  city  court  an 
accusation,  based  upon  the  same  affidavit  upon 
which  the  warrant  was  issued,  charging  the 
defendant  with  stabbing.  The  defendant  was 
in  jail,  and  neither  he  nor  his  oounsei  laiew  of 
the  accusatirai  until  August  20th  or  21st  On 
August  22d,  when  the  case  was  called  in  the 
city  court,  the  defendant  moved  for  a  continu- 
ance on  the  ground  that  he  had  a  material  wit- 
ness, who  was  then  in  another  county,  about  50 
miles  awa^,  whom  he  had  not  subpoenaed,  lie- 
cause  he  did  not  expect  the  case  to  be  tried  until 
the   superior  court    convened;     and   the   court 


overruled  the  motion.     Beld,  that  the  defend- 
ant was  entitled  to  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
law.  Cent  Dig.  {  1321;   Dec.  Dig.  i  594.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  ot  Dalton;  J,  A. 
Longley,  Judge. 

Don  Howell  was  convicted  of  stabblns,  and 
trlngs  error.    Reversed. 

W.  E.  Mann,  for  plaintiff  In  error.  Sam 
P.  MJaddox,  Sol.  Gen.,  for  the  State. 

POWESLiL^  J.    Judgment  reversed. 


CONSIGNEES'  FAVORFTB  BOX  OO.  ▼. 

MEER&      (No.    1,288.) 

(Oiurt  of  Appeals  of  Georgia.    Nov.  10,  1908.) 

VENDOB   and    PtTBOKASEB    d  213*)  —  RiOHTS 

AND  Liabilities  or  Fabties  —  Clahis  bt 
Thibd  Psbsons. 

It  appearing  that  the  plaintiff  bought  the 

E ropery  in  dispute  In  settlement  ot  a  bona 
de  indebtedness  from  the  defendant  in  attach- 
ment and  had  taken  possession  of  it  prior  to 
the  issuance  and  levy  of  the  attachment,  there 
being  nothing  in  the  record  to  Impeach  the 
gooa  faith  of  the  transaction,  the  verdict  find- 
ing the  property  subject  to  attachment  wa* 
contrary  to  law.  See  Ga.,  Fla.  ft  Ala.  Ry.  Co. 
V.  Sasser,  4  Ga.  App.  276,  61  S.  E.  505. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  440 ;  Dec.  IMg.  i  213  :* 
Attachment  Cent  Dig.  f  ISL] 

(Syllabus  by  the  Court) 

Error  from  City  Cionrt  of  Dalton;  J.  A. 
Lbngley,  Judge. 

Action  between  A.  L.  Meers  and  the  Con- 
signees' Favorite  Box  Company.  From  the 
Judgment,  the  box  company  brings  error. 
Reversed. 

M.  0.  Tarver  and  Geo.  O.  Glenn,  for  plain- 
tiff in  exiot.  W.  E.  Mann,  for  defendant  In 
error. 

POWELL,  J.    Judgment  reversed. 


CONSIGNEES'  FAVORITE  BOX  00.  T. 

SPEER.     (No.   1,288.) 

(Court  of  Appeals  of  Georgia.    Nov.  10,  190S.> 

Logs  and  LoooiNofl  23*)  —  Liens  —  Pbiobi- 
TiES— Deuvebt— What  Conbtitdtes— Ei.EO- 
Tion  Between  Lien  and  Atxaohigent. 
'Sbia  was  a  claim  case,  involving  the  title 
to  a  number  of  articles  levied  on  nnaer  an  at- 
tachment and  under  a  lien  foreclosure  in  favor 
of  the  same  plaintiff.     The  jury  found  all  the 
property   subject     Some  of   the  property  was 
clearly  not  subject.     As  to  the  other  articles 
the  charge  of  the  court  did  not  fairly  present 
the  issues. 

[Ed.  Note.— For  other  cases,  see  liORS  and 
Logging,  Cent  Dig.  |  58;   Dec  Dig.  {  23.*] 

(Syllabus  by  the  Court) 

Error  from  C!ity  Court  of  Dalton;  7.  A 
Longley,  Judge. 

Action  between  the  CkmslgneeB'  Favorite 
Box  Company  and  J.  A.   Speer.    From  the 
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Judgment,   the  box  company   brings   error. 
Reversed. 

M.  C.  Tarrer  and  Geo.  G.  Glenn,  for  plain- 
tiff In  error.  W.  B.  Mann,  for  defendant  In 
error. 

POWELL,  J.  Ab  to  the  property  contained 
In  the  bill  of  Bale  the  claimant's  title  accrued 
prior  to  the  foreclosure  of  the  Hen.  So  far 
as  the  evidence  shows,  the  claimant  purchas- 
ed in  good  faith  and  without  notice.  We 
find  nothing  In  the  record  suggesting  fraud, 
no  single  suspicious  circumstance  or  badge  of 
fraud  Is  pointed  out  In  the  brief  of  counsel, 
and  the  submission  of  that  Issue  to  the  Jury 
seems  to  have  been  error.  The  verdict  find- 
ing so  much  of  the  property  as  was  Included 
in  the  bill  of  sale  subject  is  therefore  clearly 
without  evidence  to  support  It 

The  fact  that  the  defendant  In  fl.  fa.  had 
bought  timber  from  a  third  person,  who  re- 
tained the  title  until  It  was  paid  for,  and 
that  the  claimant  had  paid  the  purchase 
price,  did  not  put  the  title  either  of  the  tim- 
ber or  of  the  lumber  sawed  therefrom  into 
the  claimant  If  there  was  an  additional 
agreement  that  the  defendant  should  cut  the 
lumber  and  stack  it,  and  that  it  should  be  the 
property  of  the  claimant  when  stacked,  and 
that  the  value  thereof  should  be  credited  on 
the  amount  of  advances  of  the  claimant  to 
the  defendant  the  cutting  and  the  stacking 
of  the  lumber  would  amount  to  delivery  to 
the  claimant  so  as  to  put  title  In  him,  if  it 
was  the  Intention  of  the  parties  that  actual 
delivery  should  be  dispensed  with  and  this 
constructive  delivery  substituted.  The  claim- 
ant's testimony  as  to  this  feature  of  the  case 
was  not  as  clear  and  definite  as  it  was  in  the 
Meers  Case  (No.  1,28$  62  8.  E.  1000;  but  the 
Issue  as  to  this  sbonld  have  been  submitted 
to  the  Jury. 

There  was  no  error  In  refusing  to  compel 
the  plaintiff  to  elect  between  his  attachment 
and  his  lien.  These  are  not  inconsistent  rem- 
edies. Especially  is  this  true  as  it  appears 
from  an  Inspection  of  the  account  attached 
to  the  plaintUTs  pleading  that  but  few  of  the 
Items  are  such  as  to  constitute  a  lawful  basis 
for  a  lien  under  section  2809  of  the  Civil 
Code  of  1885,  but  are  such  as  to  be  the  basis 
for  an  attachment 

Judgment  reversed. 


HOWELL    V.    STATE.      (No.    1,418.) 

(Court  of  Appeals  of  Georgia.    Nov,  10,  1908. 

Rehearing  Denied  Nov.  24,  1S08.) 

Cbihinai,  Law  (§  878*)— EJvidencb— Verdict. 
There  being  sufficient  evidence  to  authorize 
the  verdict  upon  either  or  both  of  the  two  counts 
of  the  accusation,  the  general  verdict  of  guilty 
is  not  contrary  to  law.  Tooke  v.  State,  4  Ga. 
App.  495,  61  S.  B.  917. 

[M.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  §  W&»;   Dec.  Dig.  §  878.*] 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  Dalton;  J.  A.. 
Longley,  Judge. 

Don  Howell  was  convicted  of  crime,  and: 
be  brings  error.    Afllrmed. 

W.  E.  Mann,  for  plaintiff  in  error.  Sam.. 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


McADAHS  V.  ELLIS.    (No.  1,8S6.) 
(Coart  of  Appeals  of  Georgia.    Nov.  25,  190a)- 
ExsicPTiONS  ({  48*)— PsBsons  ENTniXD— La- 

BOBEB. 

It  appeared  that  the  defendant,  whose  wa- 
ges were  sought  to  be  subjected  to  gamlstunent- 
waa  employed  by  the  garnishee  as  a  night  watch- 
man at  a  factory,  but  that  he  was  without  the- 
police  power  and  discretion  possened  by  the  em- 
ployd  referred  to  in  the  case  of  Tabb  v.  Mallette,. 
120  Ga.  97,  47  S.  B.  587,  102  Am.  St.  Rep. 
78;  that  his  duties  consisted  mainly  in  walking: 
around  the  premises  of  the  garnishee,  and  keep- 
ing tramps  away  from  the  premises,  and  seeing 
ttiat  fire  did  not  break  out ;  that  he  had  no  an- 
tborl^  to  arrest  any  one,  but  only  ran  them  off 
of  the  premises  when  he  found  them  loitering  r 
that  he  worked  12  hoars  each  day ;  that  he  had 
license  to  run  an  engine;  that  he  had  to  make 
a  round  over  the  premises  once  each  hour,  and 
about  20  minutes  of  his  time  was  occupied  each 
hour  in  making  this  round ;  that  he  had  to  regis- 
ter 16  times  miring  this  round,  and  In  register- 
ing he  had  to  use  an  instrument  in  the  nature 
of  a  key,  which,  when  he  turned  it,  registered 
In  the  Western  Union  office  and  showed  that  be 
was  doing  his  duty ;  that  each  morning  before 
he  left,  after  making  his  eleventh  round,  he  fired 
the  boiler,  which  took  him  about  80  minutes. 
He  had  to  remain  in  tlie  boiler  coom  in  all  about 
1  hour  and  40  minutes.  Held,  that  the  jury 
was  authorized  to  find  that  he  wAe  a  laborer, 
and  that  his  wages  were  exempt 

[Ed.  Note.— For  other  cases,  see  Eixemptions,. 
Cent  Dig.  f  70;  Dec  Dig.  |  48.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  B.  P.  McAdams  and  R. 
Z.  Ellis.  From  the  Judgment  McAdams 
brings  error.    Affirmed. 

Hortou  Bros.  &  Bnrress,  for  plaintiff  In 
error.  Wm.  M.  Smith,  for  defendant  In. 
error. 


POWELL,  J.    Judgment  affirmed. 


DUB  V.  BRTSON.     (No.  1,151.) 

(Court  of  Appeals  of  Georgia.    Nov.  23,  1908.)' 

Review  on  Appeax.. 

The  evidence  fully  supports  the  verdict,  and 
there  appears  no  sufficient  reason  for  reversing- 
the  judgment. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;   Da- 
vis Freeman,  Judge. 
Action   between   DoUye   Dub   and   T.   A.. 


•For  othw  eaiM  m«  same  topio  and  lecUon  NUMBER  In  Dec.  ft  Am.  Diss.  1907  to  date,  4  Reporter  IndezM 


Digitized  by 


Google 


1002 


82  SOUTHEA.STERN  BEPORTEB. 


(Qa- 


Bryson.     From   the  Jndgment,  Dub  brings 
«rror.     Affirmed. 

Bobt  L.  ODldlng,  for  plaintiff  in  error. 
Osborne  &  Lawrence,  for  defendant  in  error. 

HILL,  C.  J.    lodgment  affirmed. 


BROOKE  V.  NASHVILLE,  C.  &  ST.  L  BT. 

CO.     (No.  1,314.) 
(Conrt  of  Appeals  of  Georgia.    Nov.  25,  1908.) 

GaBBIEBS  (§  187*)— ISJTJBT  TO   FbEIQHT— EVI- 
DENCE. 

The  plaintiff  haying  failed  to  prove  one  of 
ttie  material  allegations  of  liis  petition  as  laid, 
the  court  properlr  awarded  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  187.»] 

(Syllabns  by  tbe  Conrt) 

Error  from  City  Court  of  Atlanta;  H. 
M.  Reid,  Judge. 

Action  by  G.  W.  Brooke  against  tbe 
Nashville,  Chattanooga  &  St.  Louis  Bail- 
way  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

B.  P.  Jones,  for  plaintiff  in  error.  Tye, 
Peoples,  Bryan  &  Jordan,  for  defendant  in 
«rror. 

POWELL,  J.  The  plaintiff  alleged  de- 
livery of  a  shipment  of  com  to  the  defend- 
ant railway  company,  to  be  transported 
from  Nasbvllle,  Tenn.,  to  a  point  in  South 
Carolina  on  the  line  of  another  railroad. 
It  also  alleged  that  the  defendant  furnish- 
«d  for  the  shipment  a  leaky  car,  by  reason 
of  which  the  corn  was  damaged.  The  com 
was  received  from  another  carrier  at  des- 
tination in  t>ad  order.  The  defendant  denied 
tbe  paragraphs  of  the  plaintiff's  petition 
seriatim,  and  then  set  up  additionally  that, 
"at  the  time  it  received  the  shipment  from 
plaintiff,  plaintiff  made  an  express  contract 
with  this  defendant  that  no  carrier  en- 
gaged in  the  transportation  of  said  shipment 
should  be  liable  for  loss  or  damage  not  oc- 
curring on  its  portion  of  tbe  route."  Tbe 
plaintiff  did  not  show  the  original  bill  of 
lading,  and  offered  no  evidence  (except  cer- 
tain testimony  of  no  probative  value,  as  it 
was  hearsay)  of  the  delivery  of  the  ship- 
ment to  the  defendant.  His  case,  so  far 
as  the  contract  of  carriage  Is  concerned 
rests  upon  the  indirect  admission  quoted 
above  from  the  defendant's  plea.  There 
was  no  evidence  as  to  who  furnished  the 
car  in  which  the  shipment  was  made.  The 
court  granted  an  order  which  was  in  effect 
a  nonsuit. 

We  affirm  this  Judgment  If  tbe  plain- 
tiff had  shown  or  the  defendant  bad  ad- 
mitted a  through  contract  of  carriage,  such 
as  Is  evidenced  by  tbe  ordinary  bill  of  lad- 
ing (see  Atlantic  Coast  Line  R.  Co.  v.  Hend- 


erson, 131  Oa.  — k  61  S.  E.  1111),  tbe  plain- 
tiff might  have  recovered,  either  ex  con- 
tractu or  ex  delicto.  Tlie  suit  would  then 
have  been  maintainable  both  as  to  local 
Jurisdiction  in  the  dty  conrt  of  Atlanta 
and  as  to  the  general  right  to  recover  on 
the  theory  that  the  carrier  t>roke  its  con- 
tract of  carriage  and  also  committed  a 
tort  growing  out  of  a  failore  to  p^^orm  a 
public  duty  by  not  making  a  delivery  in 
good  order  at  tbe  point  of  destination,  wliich 
in  the  present  instance  was  beyond  the  lim- 
its of  the  state.  L.  &  N.  B.  Co.  v.  War- 
fleld  &  Lee,  129  Ga.  473,  »  B.  E.  234;  Lytle 
y.  So.  By.  Ca,  8  6a.  App.  219,  50  S.  EX 
695;  So.  By.  Co.  v.  Montag,  1  Ga.  App.  649, 
57  S.  El  933.  The  case  ot  Brooke  v.  L.  &  N. 
B.  Co.,  3  <3a.  App.  492,  60  S.  EL  218,  instead 
of  I)eing  authority  to  the  contrary  of  this 
proposition,  not  only  Impliedly  asserts  It,  but 
also  expressly  declares  it  In  the  concluding 
portion  of  the  second  division  of  the  opinion. 

Tbe  defendant's  admission  in  the  answer, 
while  it  is  evidence  of  tbe  fact  that  tlie  de- 
fendant received  the  shipment  from  the  plain- 
tiff, is  not  evidence  that  It  received  It  for 
carriage  to  destination.  Those  indicia  from 
which  an  inference  of  through  contract  of 
carriage  arises  wero  neither  proved  nor  ad- 
mitted. Tbe  defendant  had  expressly  denied 
tbe  paragraph  of  the  petition  In  which  the 
delivery  for  purpose  of  transportation  to 
destination  was  alleged.  On  account  of  this 
lack  of  proof  as  to  the  initial  proposition 
in  tbe  platntiCTs  case,  nonsuit  followed  as 
a  matter  of  Juridic  necessity. 

Judgment  affirmed. 


SOUTHWESTERN  SHEEP  CO.  ▼.  THOMP- 
SON.    (No.  1,148.) 

(Court  of  Appeals  of  Georgia.    Nov.  23,  190a) 

MCNlCrPAI,     (TOBFOBATIONS     (S    604*) — POLICE 
POWEB— ARIUAliS  RUNNING  AT  LABOB. 

This  case  is  controlled  by  the  decision  of 
this  court  in  Geer  v.  Thompson,  4  Ga.  App. 
75G,  62  S.  E.  500,  and  the  decision  of  the  Su- 
preme Court  in  Stone  v.  Town  of  Talluiah  Falls 
et  al.,  181  Ga.  — ^,  62  S.  E.  592. 

[Ed.  Note.— For  other  caeea,  see  Manicipal 
Corporations,  Cent  Dig.  S  1336;  Dec.  Dig.  i 
604.*] 

(Syllabus  by  the  Court) 

Error  from  City  Ck>urt  of  Miller  County; 
C.  C.  Bush,  Judge. 

Action  by  the  Southwestern  Sheep  Com- 
pany against  J.  S.  Thompson.  Judgment 
for  defendant  Plaintiff  brings  error.  Af- 
firmed. 

W.  I.  Geer,  for  plaintiff  in  error.  P.  D. 
BIch,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed. 
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WILSON  T.  STATE.    (No.  1,430.) 

<Court  of  Appeals  of  Georgia.    Nor.  23,  1908.) 

Criminal  Law  (|  985*)  —  New  Tbiai.  — 
Grounds— iNBUFriciENCT  op  Evidence. 
The  circumstantial  eyideDce,  which  is  con- 
sistent with  the.^llt  of  the  accused,  not  being 
inconsistent  with  a  reasonable  bypptbesis  of  his 
innocence,  and  being  quite  insufficient  to  estab- 
lish beyond  a  reasonable  doubt  an  intent  to 
steal,  a  new  trial  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw^  Cent.   Dig.   H  2297,  22»JS;  Dec.   Dig.   ( 

(Syllabus  hj  the  Court) 

Error  from  Superior  Court,  Spalding  Coun- 
ty;   E.  J.  Reagan,  Judge. 

John  Wilson  was  convicted  of  a  crime, 
and  be  brings  error.    Reversed. 

Thoa.  W.  Tfaurman,  for  plaintiff  In  error. 
O.  H.  B.  Bloodwortb,  Sol.  Gen.,  for  the 
State. 

RUSSELL,  J.     Judgment  reversed. 


BOSWELL  V.  JOHNSON.    (No.  1,285.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1908.) 

1.  Evidence    (|    434*)  — Paboi.   Evidbkck  — 
Written  Ck>NTBACi. 

One  who,  though  be  can  read  and  write, 
signs  a  written  contract  without  reading  it,  is 
bound  by  its  stipulations,  and  cannot  set  up  that 
representations  were  made  to  him  directly  con- 
tradictory to  the  express  language  of  the  instru- 
ment. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Sf  2005-2020 ;   Dec.  Dig.  {  434.*] 

2.  Biixs  AND  Notes  (f  489*) — Action  on  Notk 
— Variance. 

None  of  the  rulings  complained  of  were  le- 
gally prejudicial  to  the  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  1618 ;   Dec  Dig.  {  489.*] 

(Syllabus  bj  the  Court.) 

Error  from  City  CJourt  of  CarroUton;  W. 
C.  Hodnett,  Judge. 

Action  by  J.  M.  Johnson  against  J.  F.  B. 
BoBwell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  D.  Jackson,  for  plaintiff  In  error.  J.  O. 
Newell  and  S.  Hcridemess,  for  defendant  in 
error. 

POWELL,  J.  This  Is  not,  as  the  title  of 
the  case  migbt  suggest,  an  action  by  Dr. 
Johnson  against  his  friend  Boswell  for  any 
failure  of  the  latter  to  include  all  the  say- 
ings and  doings,  witticisms  (good,  bad,  and 
Indifferent,  real  or  imaginary),  and  divers 
eccentricities  of  the  former  In  the  famous 
biography,  nor  yet  an  action  by  the  faithful 
Boswell  against  the  learned  doctor  for  serv- 
ices in  his  behalf,  but  is  a  prosaic  affair  be- 
tween Horsedealer  Johnson  and  Mechanic 
Boswell  as  to  the  purchase  price  of  two 
mules.  Boswell  gave  a  note  for  the  mules, 
In  which  were  the  following  statements :    "It 


Is  agreed  between  the  parties  to  this  contract 
that  the  vendors  do  not  warrant  the  above- 
described  property,  further  than  their  right 
to  sell ;  that  the  death  of  the  same  Is  at  the 
vendee's  risk;  also  any  Injury  or  sickness 
now  existing  or  may  hereafter  arise  at  the 
vendee's  risk;  said  vendee  assuming  said 
risk  In  consideration  of  the  credit  extended; 
he  purchasing  said  property  on  bis  own  judg- 
ment." He  sought  to  set  up  that  be  was  In- 
experienced In  purchasing  mules,  and  that 
he  80  Informed  the  seller;  that  he  told  the 
seller  that  he  must  and  would  rely  solely  up- 
on his  representations;  that  the  seller  told 
him  that  the  mules  were  sound;  that  the 
mules  at  the  time  were  affected  with  gland- 
ers, from  which  they  soon  died;  that  by  the 
false  representations  of  the  seller  the  note  was 
procured ;  that  the  consideration  wholly  fail- 
ed. This  contention,  being  directly  contrary 
to  the  express  terms  of  the  written  contract, 
could  not  be  set  up  as  a  defense  to  It  The 
defendant,  though  be  could  read  and  write, 
signed  the  contract  without  reading  It  He 
must  suffer  for  his  own  negligence.  It  seems 
bard  to  bold  him  to  his  contract  under  the 
circumstances;  but  plain  law  must  not  be 
dispensed  with  to  prevent  injustice  in  a 
particular  case.  The  case  is  very  similar  as 
to  its  general  features  to  the  case  of  Branan 
V.  Warfleld,  8  Ga.  App.  686,  60  S.  B.  325.  If 
It  had  been  shown  that  the  seller  knew  the 
horse  had  the  glanders  at  the  time  of  the 
sale,  the  case  might  be  different  Harris  v. 
Mulllns,  32  Ga.  704,  70  Am.  Dec.  320.  But 
see  Floyd  v.  Woods,  110  Ga.  850,  36  S.  E.  225. 

2.  The  court  worked  no  legal  prejudice  up- 
on the  defendant  by  first  allowing  his  amend- 
ed plea  upon  payment  of  costs  and  then  dis- 
regarding and  rejecting  It  later  during  the. 
same  term  of  the  court.  There  Is  nothing  in 
the  point  that  the  note  produced  by  the  plain- 
tiff at  the  trial  was  differently  attested  from 
the  copy  of  the  note  attached  to  the  petition. 
There  was  no  plea  of  non  est  factum,  and 
the  simple  denial  of  the  original  plea  did  not 
put  the  plaintiffs  to  proof  of  his  contract 
Crockett  v.  Garrard,  4  Ga.  App.  360,  61  S. 
B.  552  (2,  b.) 

Judgment  affirmed. 


ALLEN   V.    STATE.     (No.   1,448.) 

(C!onrt  of  Appeals  of  Georgia.    Nov.  23,  1908.) 

1.  Obstructing  Justice  (§  8*)— What  Con- 
stitutes— ^Threats. 

Threats  alone,  unaccompanied  by  any  effort 
or  apparent  intention  to  execute  them,  are  not 
sufficient  to  constitute  the  offense  of  obstruct- 
ing, resisting,  or  opposing  an  officer  in  the  ex- 
ecution of  lawful  process,  under  section  306  of 
the  Penal  Code  of  1896.  Statham  v.  State,  41 
Ga.  507  (4) ;  Davis  v.  State,  76  Ga.  721, 
29  eye.  1329. 

[Ed.  Note.-'For  other  cases,  see  Obstructing 
Justice,  Cent.  Dig.  {  4 ;   Dec.  Dig.  {  3.*] 
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2.  Review  on  Appkai.. 

The  yerdict  Is  without  eTidence  to  snpport 
tt,  and  a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Elberton,  P.  P. 
Proffltt,  Judge. 

Peter  Allen  was  conTicted  of  obstructing 
an  officer,  and  brings  error.    Reversed. 

Sam.  L.  Olive,  for  plaintiff  In  error.  Tbos. 
J.  Brown,  Sol.,  for  defendant  In  error. 

MlLJj,  O.  3.    Judgment  reversed. 


BASS  y.  WEST  POINT  WHOLESALB  GRO- 

CERT  CO.    (No.  1,092.) 
(C!ourt  of  Appeals  of  Georgia.    Nov.  23,  1908.) 

1.  Monet  Received  ($  17*)— DecuuUlTion— 
Sufficiency. 

A  suit  for  ^400  "cash"  may  afford  sufficient 
basis  for  a  suit  for  money  bad  and  received, 
which  may  be  properly  amplified  by  amendment 
setting  forth  in  detail  the  circumstances  of  the 
transaction. 

[E>L  Note^— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  I  17.*] 

2.  Monet  Received  (§  4*)— Defenbeb. 

Where  a  single  mortgage  is  taken  for  two 
separate  amounts  due  to  two  distinct  parties, 
in  legal  effect  it  is  equivalent  to  two  mortgages 
taken  contemporaneously  upon  the  same  prop- 
erty; and  upon  a  suit  by  one  of  the  parties 
secured  thereunder  against  the  other  for  money 
had  and  received  it  is  permissible  to  show  that 
the  mortgage  was  collected  as  to  only  one  of  the 
amounts  secured,  and  not  as  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  {  7 ;   Dec  Dig.  (  4.*] 

(Syllabus  by  the  CV)urt) 

Error  from  C!Ity  Ciourt  of  La  Grange; 
Frank  Harwell,  Judge. 

Attachment  by  the  West  Point  Wholesale 
Grocery  Company  against  B.  A.  Bass.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Hatton  Lovejoy,  for  plaintiff  In  error.  R. 
A  S.  Freeman  and  A.  H.  Thompson,  for  de- 
fendant In  error. 

RUSSETLIi,  J.  The  West  Point  Wholesale 
Grocery  Company  sued  out  an  attachment 
against  B.  A.  Bass,  and  In  the  declaration 
filed  upon  the  attachment  stated  that  the  de- 
fendant was  Indebted  to  It  |400  "cash,"  with 
Interest  The  petition  alleged  that  this  sum 
was  past  dve  and  unpaid,  and  that  the  de- 
fendant refused,  upon  demand,  to  pay  the 
same.  An  account  was  attached  to  the  dec- 
laration as  an  exhibit  which  fixed  the  date 
of  the  Indebtedness  of  the  defendant  as  June 
22,  1903.  By  amendment  the  plaintiff  alleged 
that  on  June  22,  1903,  B.  A.  Bass  was  Its 
president,  and  that  as  such  he  sold  a  stock 
of  goods  to  W.  C.  Moore  and  T.  P.  Booker; 
that  the  consideration  of  said  sale  was  $400 ; 
that  Bass  took  a  note  and  mortgage  for  $1,- 
300  from  said  Booker,  payable  to  himself,  and 


that  $400  of  this  amount  was  the  amount  due- 
for  the  said  stock  of  goods.  It  was  further 
alleged  by  the  amendment  that  the  defendant 
foreclosed  the  mortgage  and  collected  tbe- 
sald  $400,  and  has  not  paid  any  part  thereof 
to  the  plaintiff;  that  the  verdict  and  Judg- 
ment under  the  mortgage  foreclosure  were  ob- 
tained In  the  city  court  of  La  Grange  on  July 
15,  1905 ;  that  the  Judgment  was  fully  paid ; 
and  therefore  the  defendant  Is  Indebted  to- 
the  plaintiff  In  the  amount  sued  for.  Upon 
the  trial  only  one  witness  was  Introduced, 
and  certain  facts  were  agreed  between  the- 
partles  to  be  true;  and,  there  being  no  con- 
troversy as  to  the  facts,  the  court  directed  a. 
verdict  for  the  plaintiff  for  $348.06  and  In- 
terest 

The  evidence  shows,  without  contradiction^ 
that  the  defendant  Bass,  as  president  of  the- 
grocery  company,  sold  Moore  &  Booker  $400- 
worth  of  goods.     Booker  was  also  Indebted 
to  Bass  Individually  $900.     The  account  of 
the  grocery  company  for  $400  was  Included 
with  the  $900  due  to  Bass  In  a  note  secured 
by  a  mortgage  for  $1,300.    About  two  years- 
later  Bass  foreclosed  this  mortgage  for  $1,- 
300.    A  claim  was  Interposed  to  the  levy  or 
the  mortgage  fl.  fa.,  and  upon  the  trial  the  fl. 
fa.  was  ordered  to  proceed  for  $900,  vrlth  In- 
terest thereon  at  8  per  cent;  the  amount, 
with  Interest,  being  $1,120.    This  amount  wa» 
collected  by  Bass.     There  was  no  evidence, 
however,  that  Bass  collected  more  than  $900- 
and  Interest,  nor  was  there  any  evidence  that 
the  plaintiff  had  made  any  demand  upou 
Bass.    The  defendant  objected  to  the  allow- 
ance of  the  amendment  offered  by  the  plain- 
tiff; but  his  objections  were  overruled,  and 
he  excepts  pendente  lite.    The  defendant  al- 
so offered  to  prove  that  In  the  proceedlng- 
to  foreclose  the  mortgage  against  Booker  the- 
amount  due  to  himself  Individually  was  con- 
ceded, while  the  $400  due  to  the  plaintiff, 
which  had  been  Included  In  the  mortgage, 
was  contested,  and  that  the  verdict  was  only 
for  the  amount  loaned  to  Booker  by  himself 
with  interest  thereon;  the  purpose  of  this 
testimony  being  to  show  tliat  the  defendant 
had  not,  9S  a  matter  of  fact,  collected  any 
part  of  Its  debt  Included  In  the  morl^ge 
taken  In  the  name  of  Bass.    We  think  that 
the  plalntlfTs  petition  sufficiently  set  out  a 
case  for  money  had  and  received,  and  that 
the  amendments  were  properly  allowed  as 
merely  amplifying  the  cause  of  action  origi- 
nally Imperfectly  Indicated  by  the  plalntlff's- 
petition.    There  is,  therefore,  no  merit  in  the 
exceptions  taken  pendente  lite,  and  In  view 
of  the  amendment  the  conrt  did  not  err  In 
overruling  the  demurrer. 

2.  We  think,  however,  that  the  court  erred 
In  declining  to  allow  the  defendant  to  show 
that  all  that  he  had  ever  collected  was  the- 
$900  due  to  himself.  Construing  the  ac- 
tion, as  we  have,  as  properly  brought  for- 
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cmoney  had  and  received,  the  plaintiff  made 
«  prima  facie  case,  by  the  evidence  adduc- 
•«d  in  its  behalf  to  show  that  the  defendant 
bad  collected  a  mortgage  in  which  its  claim 
vr&B  Included  or  a  portion  thereof.  In  this 
«tate  of  the  case,  however,  it  was  clearly  the 
iTlght  of  the  defendant  to  show,  If  he  could, 
that  the  money  collected  npon  the  mortgage 
■was  his  own.  Instead  of  the  money  of  the 
plaintiff.  Such  testimony  as  was  offered  by 
the  defendant  Is  not  irrelevant  The  plain- 
tiff alleged  and  necessarily  bad  to  prove, 
that  Bass  had  collected  its  $400  and  held  it 
for  its  use  and  benefit  If  the  defendant 
«howed  that  he  had  not  in  fact,  collected  the 
plaintiff's  money,  tiie  plaintiff  could  not  re- 
■«over  as  for  money  had  and  received,  though 
Bass  might  be  liable  to  it  under  some  other 
-cause  of  actlao.  It  la  true,  as  insisted  by 
-counsel  for  the  defendant  in  error,  that 
-where  one  commingles  his  goods  with  those 
-of  another  he  is  liable  to  account  therefor. 
It  may  be  that  Bass,  by  taking  the  mortgage 
In  bis  own  name  for  the  account  due  the 
West  Point  Grocery  C!ompany  by  Moore  and 
Booker,  became  individually  liable  to  pay 
this  account;  but  recovery  upon  this  cause 
-of  action  could  not  be  had  by  a  suit  for  mon- 
'«y  had  and  received.  The  mortgage  was  to 
«ecnre  $000  due  the  defendant,  loaned  Booker 
by  Bass  individually,  together  with  the  $400 
4ue  the  plaintiff.  The  defendant  offered  to 
prove  that  he  foreclosed  the  mortgage  for  the 
full  $1,300  and  endeavored  to  collect  the  $400 
for  the  plaintiff,  as  well  as  the  $900  due  taim- 
-eelf.  It  was  admitted  that  the  amount  for 
■which  the  mortgage  was  adjudged  to  proceed 
■was  limited  to  $900  principal.  Defendant  of- 
fered to  prove  that  on  the  trial  of  this  mort- 
gage case  it  was  conceded  by  the  party  con- 
testing the  mortgage,  and  by  the  mortgagor, 
that  the  $900  was  just  due  to  Bass,  and 
unpaid.  The  $400  was  hotly  contested. 
There  was  no  issue  and  no  contest  as  to 
the  $900.  There  was  a  denial  and  contest 
AB  to  the  $400.  The  jury  found  $900  due 
tinder  the  mortgage.  No  logical  or  sensible 
-conclusion  can  be  reached  but  that  this  ver- 
■dtct  granted  this  $900  which  was  conceded, 
and  found  against  the  $400  which  was  con- 
tested. Any  other  conclusion  would  mean 
that  the  jury  cut  off  part  of  the  $900  which 
-was  conceded.  The  verdict  being  only  for 
^900,  if  the  jury  allowed  anything  on  the 
-$400  claim,  they  cut  that  much  off  of  the 
:$900  admittedly  due.  This  would  be  absurd. 
Defendant  offered  to  prove  these  facts,  so  as 
to  show  that  in  collecting  the  amount  of  the 
-verdict  and  judgment,  $900,  he  was  only  col- 
lecting the  amount  due  himself  individually, 
the  amount  which  all  parties  had  conceded 
-was  his,  and  had  collected  nothing  due  the 
-plaintiff  because  the  jury  had  decided  against 
the  plaintiff's  claim.  As  insisted  by  coun- 
«el,  it  would  l>e  unjust  to  require  the  defend- 
;ant  to  take  a  part  of  the  money  admittedly 


bis  and  pay  it  to  the  plaintiff  on  a  claim 
wbicb  the  Jury  bad  repudiated. 

To  construe  a  verdict  in  the  light  of  evl* 
dence  is  not  to  attack  it  directly  or  collateral- 
ly. It  Is  possible,  as  we  see  it,  to  show  of 
what  the  items  for  which  the  judgment  was 
rendered  consisted,  and  at  the  same  tim« 
maintain  the  judgment  as  valid  and  binding. 
The  case  in  which  the  verdict  for  $900  was 
rendered  was  a  claim  case.  No  pleadings  be- 
ing required  in  such  cases,  there  is  no  other 
way  of  ascertaining  the  issues,  except  by 
the  evidence  submitted  or  admissions  made 
during  the  trial.  Viewing  this  case  as  one 
for  money  had  and  received,  the  plaintiff 
should  recover  whatever  amount  the  defend- 
ant actually  received  In  its  behalf  and  for 
Its  benefit;  but  It  should  not  have  judgment 
for  more  than  this.  To  rebut  the  plaln- 
tlfTs  prima  facie  case  the  defendant  should 
be  permitted  to  prove  that  be  bad  receiv- 
ed none  of  the  money  which  was  due  to  the 
plaintiff  by  Moore  and  Booker.  Upon  this 
subject  see  McLendon  Bros,  v.  Finch,  2  Ga. 
App.  421,  58  S.  E.  eeo,  and  citations.  The  in- 
quiry into  the  basis  of  the  judgment  in  the 
claim  case  is  not  for  the  purpose  of  attack- 
ing the  Judgment,  but  for  the  purpose  of 
showing  of  what  that  basis  consists. 

Judgment  reversed. 

Hllili,  O.  J.,  disqualified. 


CRUMLET   V.    STATE.     (No.   1,442.) 
(Court  of  Appeals  of  Georgia.    Nov.  23,  1008.) 

1.  HoiaciDE  (I  230*)— Threats— Evidence. 

If  a  long  period  intervenes  between  the 
threat  and  the  act,  and  there  are  opportunitleB 
of  doing  the  threatened  injurv  and  no  attempt 
to  do  it  the  probative  force  of  the  threat  would 
be  greatly  weakened.  If  between  the  threat 
and  the  act  a  feeling  of  ill  will  which  inspired 
the  threat  has  changed  to  a  feeling  of  good  will 
and  friendly  relations,  the  probative  value  of 
the  threat  would  be  negligible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  S  478 ;   Dec.  Dig.  §  230.*] 

2.  Homicide  (J  230*)— ESvidenoe— Threats. 

The  res  gestte,  which  show  a  shooting  to 
have  been  accidental,  are  sufiScieot  to  overcome 
any  inference  of  intentional  shooting,  arising 
from  proof  of  threats. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  478;    Dec.  Dig.  §  230.*] 

8.  Homicide  (§  87*)— Assault  with  Intent 

TO  Kiuj— Malice. 

To  constitute  an  assanit  with  intent  to 
murder,  malice  and  intent  to  kill  must  appear. 
The  evidence  in  this  case  shows  neither  malice 
nor  the  intent  to  kill,  and  the  verdict  must  be 
set  aside  as  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  Si  112,  113 ;   Dec.  Dig.  §  87.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pulaski  Cdun- 
ty ;   J.  H.  Mar^  Judge. 

Miles  Crumley  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Re- 
versed. 
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W.  L.  &  Warren  Grlce,  tot  plaintiff  In  error. 
E.  D.  Grabam,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.  MUes  Crumley  was  Indicted  for 
the  offense  of  assault  with  Intent  to  commit 
murder,  and  on  bis  trial  was  convicted  and 
sentenced  to  a  term  of  two  years  in  the  i>en- 
Itentlary.  He  made  a  motion  for  a  new  trial, 
based  on  tbe  general  grounds  and  on  one 
special  ground.  This  motion  was  overruled. 
Tbe  Tlew  tbat  tbis  court  takes  of  the  evi- 
dence makes  it  unnecessary  to  consider  the 
special  exception. 

Tbe  facts  may  be  substantially  stated  as 
follows:  Miles  Crumley,  a  white  boy  about 
17  years  of  age,  with  his  brother  Lee,  on  the 
nigbt  of  the  alleged  offense,  was  on  a  visit 
to  their  "brother  Tom  and  his  wife.  Tom 
and  his  wife  intended  to  move  on  the  fol- 
lowing day,  and  Miles  and  Lee  went  to  the 
bouse  for  the  purpose  of  assisting  In  tbe 
work  of  moving,  and  were  invited  to  remain 
all  night,  so  as  to  be  present  the  next  morn- 
ing for  tbat  purpose.  Tom  and  bis  wife 
were  lying  on  a  bed,  and  Miles  was  sitting 
In  tbe  room.  Lee  had  not  accepted  the  in- 
vitation to  remain  all  night,  and  had  gone 
home.  Tom  got  up  from  the  bed  for  tbe 
purpose  of  replenishing  the  kerosene  lamp, 
which  was  burning  low,  and  asked  Miles  to 
help  him  fill  the  lamp  with  oil.  Miles  saw  a 
pistol  lying  on  bis  brother's  pants  on  the 
floor.  He  took  up  the  pistol,  and  according 
to  both  Tom  and  bis  wife  was  "pranking" 
'with  it,  and  the  pistol  went  off  and  tbe  ball 
bit  tbe  woman  (who  was  still  lying  on  the 
bed)  in  tbe  breast.  Miles,  seeing  what  he 
had  done,  immediately  dropped  tbe  pistol,  be- 
gan crying,  exclaiming  tbat  be  did  not  in- 
tend to  shoot  bis  sister-in-law,  and  went 
immediately  for  tbe  doctor  and  brought  blm 
to  the  house.  Only  the  three  were  in  tbe 
house  at  tbe  time  of  the  shooting,  and  botb 
Tom  and  his  wife  testified  that  Miles  was 
"pranking"  or  fooling  with  the  pistol,  when 
it  went  off  accidentally,  and  the  defendant 
declared  tbat  tbe  shot  was  accidental. 

There  is  no  circumstance  or  inference 
fairly  and  reasonably  deducible  from  any 
fact  In  connection  with  tbe  actual  shooting, 
either  before  or  at  the  exact  moment  of  the 
shooting,  or  immediately  afterwards,  that 
tends  to  show  any  criminal  Intent  either  to 
shoot  or  to  kill;  and  if  a  consideration  of 
tbe  evidence  is  confined  to  the  res  gestae  of 
tbe  transaction,  accidental  shooting  Is  the 
only  reasonable  hypothesis.  But  it  is  claim- 
ed by  tbe  state  that  the  defendant  had  sev- 
eral months  previous  to  tbe  act  of  shooting 
made  threats  to  shoot  or  to  kill  his  sister- 
in-law,  and  it  is  insisted  by  the  state  tbat 
the  act  of  shooting  was  the  carrying  out  of 
a  previously  formed  Intention  to  shoot  or  to 
kill,  as  proved  by  tbe  threat  This  threat 
was  shown  by  the  testimony  of  four  wit- 
nesses; the  four  witnesses  swearing  to  one 
threat,  and  not  to  four  different  threats  made 
at    different   times.      Tbe   time   when   this 


threat  was  made  by  the  defendant  to  kill  bis 
sister-bci-Iaw  is  not  definitely  fixed  by  tlie 
testimony.  "It  was  some  time  before  the 
shooting  occurred,"  and  was  made  at  tbe 
bouse  of  tbe  witnesses,  while  the  defendant 
was  talking  about  tbe  marriage  of  his  broth- 
er, and  the  exact  language  of  bis  threat,  as 
remembered  by  the  witnesses,  was  as  follows : 
Alluding  to  the  marriage  of  bis  brother  Tom 
with  Georgia  Wiggins,  the  defendant  said, 
"Before  Tom  should  live  with  Georgia  Wig- 
gins be  would  kill  her  before  tbe  year  was 
out"  When  bis  brother  first  married  this 
woman,  there  was  opposition  in  the  family 
to  the  marriage  on  account  of  her  character, 
and  there  was  some  feeling  in  reference  to 
the  marriage;  and  It  is  reasonable  to  pre- 
sume that  it  was  during  the  existence  of  this 
state  of  feeling  that  Miles  gave  utterance  to 
tbe  threat  Tbe  time  Intervening  between 
tbe  expression  of  tbe  threat  and  the  act  of 
Shooting  had  removed  all  feeling  of  antago- 
nism or  dissatisfaction  to  Tom's  marriage,  and 
the  relation  between  Tom's  wife  and  bis 
brother  and  his  family  was  entirely  pleas- 
ant 

The  probative  value  of  this  threat  must  be 
considered  in  connection  with  this  change  In 
the  sentiment  of  the  defendant  and  his  fam- 
ily towards  the  marriage.  A  threat  made 
during  the  existence  of  111  feeling  should 
have  little  weight  as  proof  of  malice,  which 
is  not  carried  into  execution  until  after  the 
111  feeling  has  disappeared  and  kindly  feeling 
and  pleasant  relations  exist  between  the  one 
who  threatened  and  the  one  who  is  threat- 
ened. Starke  v.  State,  81  Ga.  596  (2),  7  S. 
E.  807.  Can  it  be  doubted,  imder  the  facte 
of  this  case,  that  the  threat  uttered  by  this 
boy.  If  in  fact  he  did  utter  It  was  tbe  mere 
careless,  thoughtless  utterance  or  ebulUtioD 
of  temporary  passion,  resulting  from  the 
family  opposition  to  his  brother's  marriage? 
The  time  intervening  between  the  threat  and 
the  act  should  greatly  impair  Its  probative 
force,  and  the  additional  change  of  111  will 
to  sentiments  of  good  will  should  still  fur- 
ther diminish  its  probative  value.  If  the  boy 
bad  Intended  to  do  what  he  is  said  to  have 
threatened,  why  did  he  not  carry  out  bis  in- 
tention? There  were  doubtless  many  oppor- 
tunities for  blm  to  have  done  so.  Instead  of 
any  effort  to  carry  out  bis  threat  the  evi- 
dence shows  tbat  tbe  cause  for  bis  111  will 
bad  entirely  disappeared,  and  that  at  the 
time  of  tbe  shooting,  not  only  were  his  re- 
lations pleasant  towards  his  brother  and  bis 
slater-ln-law,  but  on  that  night  he  was  In 
bis  brother's  bouse  as  his  guest  for  the  night 
on  the  invitation  of  bis  sister-in-law,  for  the 
friendly  purpose  of  assisting  the  two  on  tbe 
next  day  In  moving  to  another  home.  Is  It 
conceivable  that  a  boy  of  17  could  have  been 
such  an  adept  in  hypocrisy  as  to  have  been 
able  to  conceal  a  malignant  spirit  and  to 
have  executed  a  malignant  design  while  en- 
gaged In  friendly  and  brotherly  Intercourse 
and  association,  tendering  services  of  good 
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will,  and  accepting  the  hospitality  of  a  rela- 
tive whom  he  was  but  waiting  a  favorable 
opportunity  to  murder? 

To  constitute  an  assault  with  Intent  to 
murder  there  most  exist  the  element  of  mal- 
ice. The  undisputed  evidence  which  proves 
the  friendly  and  pleasant  relations  between 
the  parties,  the  express  declaration  of  the 
woman  assaulted  and  her  husband  that  the 
shooting  was  accidental,  the  evidence  that 
the  boy  did  not  bring  any  pistol  to  the  house 
with  him,  but  that,  seeing  the  pistol  of  his 
brother  lying  on  the  floor,  he  picked  it  up 
and  in  the  language  of  the  witnesses  was 
"pranking"  with  it,  and  the  conduct  of  the 
boy  when  he  realized  what  he  had  done, 
prove.  It  seems  to  us,  beyond  all  controversy 
that  the  unfortunate  act  was  wholly  unin- 
tentional, and  that  the  verdict  of  guilty  Is 
not  only  without  evidential  support,  but  Is 
In  direct  antagonism  to  the  truth  as  shown 
by  the  evidence. 

Judgment  reversed. 


O'CONNELL  V.  STATE  (three  cases).     (Nos. 

1,444-1,446.) 
(Conrt  of  Appeals  of  Georgia.    Nov.  23,  1908.) 

1.  Offenses  Against  Liquob  Law. 

As  to  main  features  these  cases  are  con- 
trolled by  Jenkins,  alias  Jinks,  v.  State,  6  Ga. 
App.  — .  ^  S.  E.  574,  and  BastilDSkl  v.  State, 
5  Ga.  App.  — ,  62  8.  E.  577  (1-3). 

2.  Cbminal  Law  (§  304*)— JubiciAL  Noticb 

— iNTOXIOATINQ   LiQUOB— WUISKT. 

Ibe  courts  may  take  judicial  cognizance 
that  whisky  is  a  spirituous,  alcoholic,  and  in- 
toxicating liquor. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  716 ;    Dec.  Dig.  {  304.*] 

3.  Cbiminai.  Law  (J  304*)— Judicial  Notice 
—Intoxicating  Liquob— Beeb. 

llie  courts  may  take  judicial  cognizance 
that  an  ordinary  beer,  containing  such  a  per- 
centage of  alconol  as  by  common  knowledge 
may  produce  intoxication  when  the  beer  is  drunk 
in  such  quantities  as  it  may  ordinarily  be 
dmnk,  is  an  intoxicating  liquor. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  i  716;    Dec.  Dig.  i  304.*] 

4.  iNOTBtJCTIONB — INBANITT. 

The  charge  of  the  court  upon  the  subject 
of  insanity  was  full  and  fair,  and  was  not  for 
any  reason  assigned  erroneous. 

5.  Cbiminal  Law  (§  918*)  —  New  Teial  — 
Grounds  —  Conduct  of  Judge  —  Askino 
Questions. 

The  fact  that  the  trial  judge  asked  ques- 
tions of  witnesses  is  not  cause  for  new  trial 
unless  the  complaining  party  suffered  prejudice 
thereby.  No  prejudice,  actual  or  constructive, 
appears  In  the  present  case.  Ray  v.  State,  4 
Ga.  App.  72,  60  S.  R  816. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  2187;   Dec.  Dig.  {  918.*] 

6.  Exceptions. 

None  of  the  exceptions  are  meritorious. 
(Syllabus  by  the  Court.) 

7.  WOBDS   AND   PhBASES  —  "InTOXIOATIOH" — 

"Inbbbiett"— "Drunkenness." 

"Intoxication"  is  a  synonym  of  "inebrie- 
ty" or  "drunkenness,"  implying  or  evidenced  by 


undue  and  abnormal  excitation  of  the  passions 
or  the  Impairment  of  feelings,  or  an  impairment 
of  the  capacity  to  think  and  act  correctly  and 
effectually.  A  man  is  intoxicated  whenever  he 
is  so  much  under  the  influence  of  spirituous  or 
Intoxicating  liquor  that  it  so  affects  his  acts  or 
conduct  or  movement  that  the  public  or  parties 
coming  in  contact  with  him  can  readily  see  and 
know  that  it  is  affecting  him  in  that  respect 
(citing  Words  and  Phrases  vol.  4,  pp.  8734- 
8736). 

Error  from  City  Court  of  Hacon;  Robt 
Hodges,  Judge. 

Cernellns  O'Connell  was  convicted  of  a 
violation  of  the  liquor  law,  and  he  brings 
error.    Affirmed. 

W.  D.  McNeil,  for  plaintiff  In  error.  Wm. 
Brunson,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  We  deem  it  unnecessary  t» 
elaborate  or  explain  any  of  the  propositions 
announced  In  the  headnotes  other  than  that 
stated  In  the  third.  This  point  Is  especially 
relevant  to  one  of  the  cases.  The  evidence 
showed,  among  other  things,  that  the  defend- 
ant kept  on  hand  at  his  place  of  business 
and  sold  a  beer  containing,  according  to 
analysis,  over  4  per  cent,  of  alcohol.  It  was 
not  stated  in  direct  words  that  it  was  lager 
beer,  or  even  that  It  was  a  malt  liquor.    We 

held  in  Gripe's  Case,  5  Ga.  App. ,  62  S.  E. 

567,  that  the  courts  may  take  Judicial  cogni- 
zance of  the  fact  that  lager  beer  is  an  in- 
toxicating liquor,  for  the  beverage  ordinarily 
referred  to  by  that  name- is  according  to  com- 
mon knowledge  capable  of  producing  intoxi- 
cation if  drunk  to  excess.  Beer,  however, 
as  we  stated  there,  -paries  so  much  in  kind 
that,  in  the  absence  of  other  words  of  descriij- 
tion,  it  is  not  to  be  assumed  that  a  beverage 
referred  to  by  that  name  is  or  is  not  Intoxi- 
cating. In  determiuing  whether  a  liquor  or 
liquid  is  Intoxicattng,  within  the  purview  of 
prohibition  statutes,  courts  keep  in  mind  two 
things — its  potableness  (the  quality  of  being 
a  beverage),  and  Its  intoxicating  ijower.  All 
beers  are  beverages;  hence  the  courts  may 
without  difficulty  assume  that  they  possess 
the  quality  of  potableness;  so  the  only  ele- 
ment really  open  to  inquiry  Is  their  power  of 
intoxication  when  drunk  to  excess.  It  is  a 
matter  of  common  knowledge  that  alcohol, 
when  contained  in  a  potable  liquid,  has  in- 
toxicating power  unless  the  percentage  there- 
of is  so  small  as  to  be  negligible.  We  are 
not  called  upon  to  define  the  minimum  under 
which  the  percentage  of  alcohol  in  a  beverage 
would  be  so  small  that  the  court  could  not 
take  Judicial  cognizance  of  the  intoxicating 
quality  of  the  liquor.  In  State  v.  McKenna, 
16  E.  I.  400,  17  Atl.  51,  where  the  Legislature 
had  taken  cognizance  in  an  enactment  that  a 
liquor  containing  2  per  cent  or  more  of  al- 
cohol was  per  se  intoxicating,  the  court  in- 
timates that  this  was  on  the  verge  of  the 
limit,  but  not  over  it  See,  also.  State  v. 
Guinness,  16  R.  I.  401,  16  Atl.  910.  We  feel 
no  hesitancy  in  taking  cognizance  as  a  mat- 
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ter  of  common  knowledge  that  any  beer  or 
•other  liquor  of  similar  potableness  which 
-contains  as  much  as  4  per  cent  of  alcohol  is 
intoxicating.  Indeed,  lager  beer  (and  we  are 
not  employing  the  words  in  a  trade  or  tech- 
nical sense,  but  In  the  ordinary  sense  in  which 
they  are  popularly  employed),  of  the  intoxl- 
■  eating  quality  of  which  Judicial  notice  Is 
taken,  Is  merely  a  malt  beer  containing  ap- 
proximately 4  per  cent  of  alcohoL 

Power  to  intoxicate  does  not  mean  power 
-•to  make  a  person  dead  drunk  (Lafler  r.  Fisb- 
-er,  121  Mich.  60,  79  N.  Wi.  934),  or  stupidly, 
'Staggeringly  or  foolishly  drunk  (Elklns  v. 
Buschner  [Pa.]  16  AU.  102,  104).  "'Intoxi- 
-catlon'  is  a  synonym  of  'inebriety*  or  'drunk- 
-enness,'  implying  or  evidenced  by  undue  and 
abnormal  excitation  of  the  passions,  or  the 
impairment  of  feelings,  or  an  impairment  of 
the  capacity  to  think  and  act  correctly  and 
•efFectually."  Standard  Life  Ins.  Co.  v.  Jones, 
94  Ala.  434,  10  South.  530.  "A  man  is  in- 
toxicated whenever  he  is  so  much  under  the 
influence  of  spirituous  or  intoxicating  liquors 
that  it  BO  operates  upon  him  that  it  so 
-affects  his  acts  or  conduct  or  movement  that 
the  public  or  parties  coming  In  contact  with 
him  could  readily  see  and  know  that  it  was 
affecting  him  in  that  respect"  Sapp  v.  State, 
116  Ga.  184,  42  S.  E.  410.  See,  also,  4  Words 
■&  Phrases,  p.  3734  et  seq.  In  light  of  common 
lutowledge  as  to  the  amount  of  beer  that 
may  be  drunk,  it  -vfould  be  absurd  to  refuse 
to  recognize  that  a  beer  containing  as  much 
as  4  per  cent  of  alcohol  Is  capable  of  being 
^drunk  in  such  quantities  as  to  produce  "intox- 
ication" as  defined  above.  A  pint  of  such  beer 
would  contain  nearly  as  much  alcohol  as  an 
-ounce  and  a  half  of  himdred  proof  whisky. 
For  the  basis  of  this  calculation,  see  Maaon 
T.  State,  1  Ga.  App.  S38,  58  S.  E.  139. 

We  are  aware  that  In  State  v.  Plche,  98  Me. 
S48,  56  Atl.  1052,  the  court  following  the 
Massachusetts  case  of  Ckimmonwealth  v. 
Blosn,  116  Mass.  56,  denied  the  right  to  take 
Judicial  cognizance  that  a  beer  containing 
3  per  cent  or  more  of  alcohol  is  intoxicating; 
but  we  are  satisfled  that  if  the  learned  Judges 
there  had  stopped  to  consider  the  fact  that 
they  Judicially  knew  how  much  alcohol 
"hundred  proof  whisky  contains  (for  this 
is  a  matter  of  lexicographical  definition,  as 
well  as  of  federal  law,  and  both  of  these, 
as  well  as  common  knowledge,  are  legitimate 
.sources  of  Juridic  information),  and  bad 
made  the  calculation  that  two  pint  bottles 
of  beer  (certainly  not  beyond  the  limit  of 
-excessiveness  as  to  potableness)  is  the  al- 
coholic equivalent  of  "two  highballs"  (a  thing 
418  to  which  it  would  be  mawkish  for  them 
to  deny  some  familiarity),  containing  each 
something  over  an  ounce  of  hundred  proof 
whisky  and  a  quantum  sufQcit"  of  mineral 
water,  they  might  have  reached  the  same  con- 
-elusion  we  are  announcing. 

The  evidence  demanded  the  verdict  of  guilty 


rendered  in  the  case,  except  as  to  the  ques- 
tion of  the  defendant's  sanity,  and  tliat,  be- 
ing issuable,  was  settled  by  the  verdict  of 
the  Jury. 
Judgment  affirmed. 


Mcduffie  v.  ocean  s.  s.  go.  (No.  1.162.) 

(Court  of  Appeals  of  Georgia.    Nov.  10,   1903. 
Rehearing  Denied  Nov.  27,  1908.) 

1.  Mastbr  aro  Sebvaitt  (§  134*)  —  Ddtt  of 
Mastek— Methods  of  work. 

If  the  nature  of  the  master's  work  is  com- 
plex, and  involves  the  presence  and  co-operation 
of  a  number  of  laborers  so  situated  that  inde- 
pendent individual  action  on  their  respective 
parts  would  render  the  doing  of  the  work  unsafe, 
the  law  imposes  on  the  master  the  duty  of  or- 
ganizing and  maintaining  a  system  by  which  the 
work  can  be  done  with  reasonable  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  269;  Dec  Dig.  {  134.*] 

2.  Masteb  and  Servant  (§  185*)  —  "Fkllow  " 
Servants"— Who  are. 

If  the  master  chooses  to  leave  to  an  employ^ 
the  regulation  of  matters  which  he  ought  to  have 
provided  for  by  specific  rules,  such  employ^ 
will  be  regarded  as  his  representative,  and  not 
as  a  "fellow  servant"  of  the  laborers  who  do  hia 
work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Swvant,  Cent  Dig.  {{  385,  419;  Dec.  Dig.  { 
18o.*J 

8.  MAfiTKB  and  Servant  ({  186*)— "E'eixow 

Servants"— Who  are. 

The  courts  of  this  state  are  now  thoroughly 
committed  to  the  proposition  that  any  employ^, 
regardless  of  rank  or  title,  who  performs  with 
the  master's  consent  a  nondelegable  duty,  is  not 
a  "fellow  servant"  with  the  laborers  who  do  the 
work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  385-419;  Dec.  Dig.  S 
185.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;    vol.  8,  p.  7662.] 

4.  Master  and  Servant  ({  185*)— Nondele- 
gable DuTT  —  Orders  as  to  Ststeu  of 
Work. 

The  giving  of  orders  as  to  the  system  of 
work,  even  though  they  afFect  but  a  single  par- 
ticular piece  of  work,  is  a  duty  of  the  master, 
and  is  to  be  distinguished  from  the  giving  of 
work  signals,  which  merely  aid  the  successful 
and  satisfactorr  execution  of  the  labor  at  hand. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  gi  385-41ft;  Dec.  Dig.  { 
185.*] 
6.  Nonsuit. 

The  court  erred  In  granting  the  nonsuit 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  for  personal  injuries  by  James  Mc- 
Duffle  against  the  Ocean  Steamship  Com- 
pany. PlaintlCt  was  nonsuited,  and  brings 
error.     Reversed. 

McDuffle  was  employed  by  the  Ocean 
Steamship  Company  as  one  of  a  gang  of 
laborers  engaged  in  trucking  and  loading 
bridge  iron  from  the  wharf  of  the  company 
to  certain  freight  cars.  There  were  a  num- 
ber of  similar  gangs  working  at  the  same 
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time  and  p]a<;e.  Piled  npon  the  wharf  were 
eight  or  nine  pieces  of  the  bridge  iron,  each 
about  25  feet  long  and  weighing  abont  2,000 
pounds.  One  piece  bad  been  rolled  down 
from  the  pile  and  placed  on  a  truck.  The 
plaintiff  and  a  colaborer  were  in  the  act  of 
pushing  the  truck.  He  had  his  back  to  the 
pile  of  iron,  with  his  legs  spread  somewhat 
apart  and  braced  back.  The  remaining  men 
of  the  particular  gang,  10  in  number,  were 
waiting  to  load  another  piece  on  another 
truck.  George  Knox,  an  employe  of  the  com- 
pany, who  bad  general  superintendence  of 
the  men  and  of  the  loading  so  far  as  this 
particular  gang  was  concerned,  gave  the 
men  in  waiting  orders  to  turn  the  second 
piece  of  iron  off  the  pile.  On  account  of 
the  noise  on  the  wharf  the  plaintiff  did  not 
hear  this  command,  but  the  "header"  of  the 
gang,  a  fellow  laborer  occupying  somewhat 
the  same  relationship  as  is  usually  denoted 
by  the  word  "boss,"  repeating  the  command, 
said  "Turn,"  and  the  iron  was  thrown  down 
upon  the  heels  and  legs  of  the  plaintiff,  se- 
Terely  injuring  him.  Knox's  designation  in 
the  employment  was  "shipping  clerk."  He 
and  the  other  shipping  clerks  were  under  the 
authority  of  a  chief  shipping  clerk;  and 
then  there  was  Capt.  Savage,  who,  to  adopt 
the  language  of  one  of  the  witnesses,  was 
"the  general  boss  over  the  whole  business." 
The  petition  set  out  these  facts,  including  the 
nature  of  ECnox's  duties,  but  not  including 
the  statement  as  to  the  existence  of  the 
chief  shipping  derk  and  the  "general  boss 
over  the  whole  business,"  and  alleged  that 
the  plaintiff  was  injured  by  the  negligence 
of  the  company  through  its  alter  ego,  Knox, 
in  that  he  negligently  ordered  the  second 
piece  of  bridge  iron  to  be  turned  off  the 
pile  under  the  circumstances  and  while  the 
plaintiff  in  the  conduct  of  his  particular  duty 
was  still  in  range  of  it  The  defendant  filed 
a  general  demurrer  to  the  petition.  It  was 
overruled,  and  no  exceptions  were  taken. 
The  case  proceeded  to  trial,  and,  the  plaintiff 
having  proved  the  facts  stated  above,  the 
court  granted  a  nonsuit,  on  the  ground  that 
Knox  was  only  an  ordinary  foreman,  and 
not  an  alter  ego  or  vice  principal;  that  the 
particular  order  given  by  BCnox  related  mere- 
ly to  one  of  the  details  of  the  work,  and  that 
It  was  not  given  by  him  in  the  performance 
of  one  of  the  nondelegable  duties  of  the  mas- 
ter; and  that  the  plaintUTs  injuries  were 
therefore  the  result  of  the  negligence  of  fel- 
low servants  alone.  The  plaintiff  excepts  to 
the  grant  of  the  nonsuit 

Shelby  Myrick  and  Osborne  &  liawrence, 
for  plaintiff  in  error.  Lawton  &  Onnning- 
ham,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facta  as 

above).     1.  In  the  case  of  Brown  v.  Rome 

Machine  Oompany  (this  day  decided)  62  S.  E. 

720,  we  have  gone  at  some  length  into  the 

62  S.B.-64 


rationale  of  why  the  law  Imputes  certain  as- 
sumption and  imposes  certain  duties  upon 
each  of  the  parties  to  the  relationship  creat- 
ed by  a  contract  of  employment,  and  it  will 
not  be  necessary  now  to  elaborate  these  prop- 
ositions again.  It  is  sufficient  to  say  that 
if  the  nature  of  the  master's  work  is  complex, 
and  Involves  the  presence  and  co-operation  of 
a  large  number  of  men  so  situated  that  In- 
dividual Ind^endent  action  on  their  respec- 
tive parts  would  render  the  doing  of  the  work 
unsafe,  the  law  Imposes  on  the  master  the 
duty  of  organizing  and  maintaining  a  sys- 
tem of  work  by  which  reasonable  safety  can 
be  secured.  Frequently  this  is  accomplished 
largely  through  rules  and  regulations  promul- 
gated and  enforced  by  the  master.  In  that 
event  the  doing  of  the  work  according  to  the 
rules  and  regulations  is  regarded  as  mere  de- 
tail, and  those  doing  it  are  considered  as  fd- 
low  servants,  though  some  of  them  are  su- 
perior servants  and  others  inferior,  though 
some  are  bosses  and  others  common  laborers. 
Since  transitory  increases  of  risk  and  expos- 
ure to  danger  are  reasonably  to  be  anticipat- 
ed, even  under  a  prudently  organized  sy». 
tern  of  work,  tiie  servant  Is  usually  held  to 
have  assumed  the  risk  as  to  such  dangers 
when  they  have  not  occurred  through  some 
special  negligence  of  the  master. 

2.  The  master  may  not  see  fit  to  promul- 
gate rules  and  regulations,  or  the  work  may 
present  so  many  and  various  phases  as  to 
make  it  practically  Impossible  for  him  to  pre- 
pare any  set  of  rules  and  regulations  that 
would  be  sufficiently  adequate  and  compre- 
hensive to  fulfill  his  duty  in  respect  to  cre- 
ating and  maintaining  a  safe  system  of 
work;  and  In  this  event  he  is  required,  ei- 
ther through  himself  or  some  person  deputiz- 
ed by  him,  to  give  supervision  to  the  work  as 
it  is  done  and  to  provide  by  special  orders 
or  directions  against  the  exigencies  as  they 
arise.  "If,  therefore,  he  chooses  to  leave 
to  an  employe  the  regulation  of  matters 
which  he  ought  to  have  provided  for  by  spe- 
cial rules,  such  employe  will  be  regarded  as 
his  representative."  Labatt's  Master  &  Serv* 
ant  f  674.  If  this  representative  handles  an 
exigency  negligently,  the  negligence  is  the 
master's. 

8.  The  courts  of  this  state  are  now  thor- 
oughly committed  to  the  proposition  that  an 
employe,  in  performing  one  of  the  nondele- 
gable duties  of  the  master.  Is  not  a  fellow 
servant  with  the  other  laborers,  who  are 
merely  doing  the  work.  Moore  v.  Dublin  Cot- 
ton Mills,  127  Ga.  614,  66  S.  B.  839 ;  Dennis 
V.  Schofield,  1  Ga.  App.  489,  67  S.  E.  925; 
Van  Dyke  v.  Menlo  Fmlt  Ga,  129  Ga.  032, 
69  S.  E.  216.  The  rank  or  title  of  the  em- 
ploye is  immaterial  in  the  ultimate  consid- 
eration of  the  question.  It  Is  a  negligent  act 
chargeable  against  the  master  if  be,  or  the 
agent  to  whom  he  has  deputed  the  duty  of 
giving  orders  relating  to  the  manner  in  which 
the  work  aball  be  done,  glyea  an  order  by 
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wbicb  a  serrant'B  safety  Is  imperiled.  La- 
batt's  Master  &  Servant,  i  114;  Sonthem 
Cotton  Oil  Co.  r.  Oladman,  1  Oa.  App.  263, 
58  a  E.  249;  Moore  t.  Dublin  MiUs,  supra; 
Taylor  v.  Georgia  Marble  Co.,  99  Ga.  517,  27 
8.  E.  768,  59  Am.  St.  Rep.  238 ;  City  Council 
of  Augusta  y.  Owens,  111  Oa.  464,  36  S.  E. 
830. 

4.  Orders  as  to  bow  tbe  work  shall  be 
done,  even  tbougb  it  be  a  particular  piece  of 
work,  stand  upon  a  different  footing  from 
mere  work  signals,  and  must  be  distinguish- 
ed from  them.  Orders  are  generally  the  act 
of  the  master,  and  the  work  signals  tbe  act 
of  fellow  servants.  Certain  features  of  the 
case  at  bar  Illustrate  this  dlfterence.  The 
steamship  company,  through  Knox,  gave  such 
an  order  when  he  directed  that  the  laborers 
should  proceed  with  the  work  of  turning  the 
bridge  iron  without  waiting  for  the  plaintiff 
and  bis  colaborer  at  the  truck  to  get  out  of 
tbe  way;  for  that  was  a  command  relating 
to  tbe  manner  in  which  tbe  work  should  be 
done,  determining,  as  a  part  of  the  system, 
the  speed,  the  haste,  or  lack  of  haste,  in 
which  the  work  should  be  carried  on.  When 
the  "header"  or  gang  boss  said  "Turn,"  he 
gave  a  work  signal,  a  mere  detail  in  tbe  ex- 
ecution of  tbe  work,  enabling  the  men  there- 
by to  act  in  concert. 

5.  There  was  enough  in  tbe  evidence  to 
have  warranted  the  jury  in  finding  that  the 
work  was  complex  and  of  such  a  nature  that 
it  could  not  be  carried  on  in  reasonable  safe- 
ty without  the  establlsimient  and  mainte- 
nance of  a  system ;  that.  Instead  of  creating 
a  general  and  comprehensive  system  based 
on  rules  and  regulations,  the  master  under- 
took to  secure  this  safety  by  the  giving  of 
special  Instructions  throughout  the  progress 
of  the  work,  and  that  Knox  was  delegated 
with  this  authority;  that  In  attempting  to 
regulate  tbe  speed  of  the  work  he  gave  a 
negligent  order;  and  that  as  a  result  of  this 
order  tbe  plaintiff  was  hurt  This  being  so, 
the  court  erred  in  granting  a  nonsuit. 

The  plaintiff  In  error  also  makes  the  point 
that  the  defendant  filed  a  general  demurrer 
to  bis  petition,  and  that  the  court  overruled 
it,  thereby  creating  a  res  adjudicata  as  to 
the  fact  that  a  cause  of  action  is  set  out,  and 
that  as  be  proved  bis  case  as  laid  tbe  court 
could  not  have  granted  a  nonsuit.  The  over- 
ruling of  a  demurrer  Is  a  Judgment  binding 
on  the  parties,  concluding  the  points  of  law 
necessarily  involved.  That  does  not  mean 
that  the  plaintiff  is  absolutely  entitled  to  re- 
cover if  he  proves  his  case  as  laid;  for  a 
general  demurrer  should  be  overruled,  in  an 
action  based  on  negligence,  when  the  Jury 
from  tbe  facts  alleged  would  be  authorized 
to  infer  negligence,  though  they  would  not  be 
bound  to  do  so.  In  the  light  of  the  principal 
ruling  already  made  in  the  foregoing  opinion, 
It  will  not  be  necessary  for  us  to  discuss  the 
question    as    to   what   particular   points    of 


law  have  been  settled  by  the  Judgment  on  tbe 
demurrer. 
Judgment  reversed. 


McDANIEL  ▼.  AKRIDGE  et  al.  (two  cases). 

(Nob.  1145,  1152.) 
(Court  of  Appeals  of  Georgia.     Nov.  23,   190&) 

Husband  and  Wifb  (|  87*)— Wii«  as  ScRErr 

— Liability. 

A  married  woman  cannot  make  any  con- 
tract of  snretyship  binding  her  separate  estate, 
and  therefore,  where  a  married  woman  Is  sued 
as  one  of  the  joint  makers  of  a  promissory 
note,  and  pleads  her  marriage  and  suretyship  as  i 
a  defense,  and  the  only  conclusion  legally  de- 
ducible  from  the  evidence  is  tiiat  she  signed  tbe 
note  as  surety,  a  verdict  against  her  is  contrai; 
to  law. 

[Ed.  Note.— For  other  cases,  see  Hnsliand  and 
Wife,  Cent.  Dig.  {  352 ;   Dec  Dig.  {  8J.*1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Camilla ;  J.  Q, 
Scaife,  Judge. 

Tn'o  separate  actions  by  Albert  Akridge 
against  M.  S.  McDaniei  and  others.  Judg- 
ment against  all  defendants,  and  defendant 
M.  S.  McDaniei  brings  error.     Reversed. 

Davis  &  Merry,  for  plaintiff  In  error.  Ben- 
net  &  Cox,  for  defendants  in  error. 

HILL,  C.  J.  Albert  Akridge  brought  two 
suits  in  the  city  court  of  Camilla;  one  suit 
being  on  a  promissory  note  for  f70  made  by 
Jule  Bonds,  L.  E.  McDaniei,  and  M.  S.  Mc- 
Daniei, and  the  other  against  John  Hudson. 
L.  E.  McDaniei,  and  M.  S.  McDaniei  on  a 
promissory  note  for  $13&45.  Tbe  two  cases 
were  consolidated  in  the  trial  court,  and  the 
jury  found  a  verdict  against  all  the  defend- 
ants in  both  suits  for  the  full  amount  of  each 
n«te,  principal  and  interest  Separate  mo- 
tions for  a  new  trial  were  made  by  the  de- 
fendants L.  E.  McDaniei  and  M.  S.  McDan- 
iei, and,  being  overruled,  M.  S.  McDaniei 
sued  out  two  separate  writs  of  error  to  tbis 
court 

The  questions  made  in  both  cases  are 
identical,  and  the  decision  of  this  court 
thereon  will  apply  to  both.  Several  assign- 
ments of  error  are  contained  in  the  motion 
for  a  new  trial;  but  the  principal  defense 
relied  upon  by  the  plaintiff  in  error.  In  the 
court  below  and  in  the  argument  here,  is 
that  she  signed  both  notes  as  surety,  and 
that,  as  she  was  a  married  woman  at  tbe 
time,  tbe  notes  could  not  be  enforced  against 
her.  If  her  contention  in  this  reiqiect  is 
the  only  legal  conclusion  that  can  be  dravm 
from  the  evidence,  the  other  questions  made 
by  tbe  record  are  immaterial. 

In  reference  to  tbe  making  of  the  notes  the 
plaintiff  in  tbe  court  below  testified  as  fol- 
lows: "Jule  Bonds  and  John  Hudson  worked 
with  me  during  the  year  1906,  and  at  the 
end  of  tbe  year  they  owed  me  tbe  amount 
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represented  by  these  notes.  They  wanted  to 
leave  me;  said  they  could  get  some  one  to 
take  up  their  accounts.  I  went  with  them 
to  see  Mrs.  M.  S.  McDaniel  and  L.  B.  Mc- 
Daniel,  the  defendants  in  this  case,  and  they 
agreed  to  give  me  their  notes  in  settlement  of 
the  accounts,  and  this  I  agreed  to  accept; 
bat  I  understood  that  Mrs.  M.  S.  McDaniel 
was  one  of  the  principals. in  the  case.  She 
was  the  party  who  owned  the  land  and  oth- 
er property,  and  I  understood  that  the  ne- 
groes were  to  work  on  her  place,  and  she 
was  the  only  one  I  was  considering  in  the 
transaction.  L.  E.  McDaniel,  her  busbtod, 
owned  no  property,  and  I  did  not  consider 
bis  name  worth  anything;  neither  that  of 
Jnle  Bonds  and  John  Hudson,  as  they  were 
all  insolvent.  Mrs.  M.  S.  McDaniel  and  L. 
E.  McDaniel  gave  me  their  notes  in  settle- 
ment of  the  accounts;  the  same  being  the 
notes  sued  on.  Mrs.  M.  S.  McDaniel  was  the 
principal,  and  not  L.  E.  McDaniel,  and  there 
was  no  understanding  that  she  would  sign 
the  notes  as  security,  or  anything  like  that." 
L.  E.  McDaniel  testified  that  both  he  and  bis 
wife  signed  the  notes  as  security  for  the 
principal  makers,  Jnle  Bonds  and  John  Hud- 
son, and  that  this  fact  was  known  to  the 
holder  of  the  notes  at  the  time  that  she 
signed  them ;  that  she  did  not  receive  any 
consideration  for  signing  the  notes. 

The  testimony  of  the  plaintiff  in  the  court 
below  clearly  and  conclusively  shows  that 
Mrs.  M.  S.  McDaniel  was  surety  on  the 
notes;  and,  this  being  true,  the  verdict 
against  her  is  contrary  to  law.  Civ.  CX)de 
1895,  i  2488.  The  nature  of  the  instruments 
sued  on  and  which  were  signed  by  the  mar- 
ried woman,  is  not  to  be  determined  by  the 
statement  of  the  payee  that  she  did  sign 
the  same  as  principal,  and  not  as  surety,  nor 
by  the  statement  that  he  understood  that 
she  signed  as  principal  and  not  as  surety. 
The  real  character  of  the  Instrument  must 
be  determined  by  the  facts.  Applying  to 
these  facts  the  definition  of  Civ.  Code  1805, 
{  2866,  of  a  contract  of  suretyship,  we  are 
clear  that  the  conclusion  is  inevitable  that 
the  notes,  in  so  far  as  the  same  apply  to  the 
obligation  of  the  plaintiff  in  error,  were  con- 
tracts of  suretyship.  The  debts  for  which 
the  notes  were  given  were  the  debts  of  Jule 
Bond  and  John  Hudson,  which  they  owed  the 
holder  of  the  notes.  The  consideration  for 
the  notes  was  the  credit  or  Indulgence  grant- 
ed by  the  payee  therein  to  the  debtors. 

But  it  is  insisted  that  there  was  a  consid- 
eration to  Mrs.  McDaniel,  and  that  this 
consideration  induced  her  to  sign  the  notes, 
not  as  surety,  but  as  principal.  The  only 
support  for  this  position  is  the  statement 
in  the  evidence  of  the  plaintiff  that  he  un- 
derstood that  the  negroes  were  to  work  on 
her  place.  In  her  sworn  plea  she  states  that 
It  was  understood  and  agreed  between  her 
and  the  plaintiff,  at  the  time  of  the  execu- 


tion of  the  notes  and  subsequently  thereto, 
that  she  was  not  to  be  liable  for  the  pay- 
ment of  the  notes  unless  the  two  negroes 
remained  In  the  employ  of  her  son,  R.  P.  Mc- 
Daniel, and  worked  and  gathered  a  crop  of 
com  and  cotton,  etc.,  for  the  year  1906,  and 
that  she  would  not  be  liable  on  the  notes  if 
the  negroes  failed  to  moke  a  sufficient 
amount  out  of  said  crop,  over  and  above 
making  the  expenses  of  the  same,  to  pay  the 
notes.  She  sets  up  in  her  plea  that  the  two 
negroes  utterly  failed  and  refused  to  car- 
ry out  the  contract  and  work  for  her  son, 
and  that  therefore  the  consideration  Induc- 
ing her  to  sign  the  notes  had  utterly  failed. 
This  question  is  fully  covered  by  the  deci- 
sion of  this  court  in  Purcell  v.  Armour  Pack- 
ing Co.,  4  Ga.  App.  263,  61  S.  E.  13&  There- 
fore, in  any  view  of  the  evidence,  her  re- 
lation to  the  notes,  in  so  far  as  any  present 
consideration  was  concerned,  was  that  or 
a  surety,  and  for  this  reason  the  verdict- 
agalnst  her  is  contrary  to  law,  and  the  court 
should  have  granted  her  a  new  trial. 
Judgment  reversed. 


HUDSON  V.  WILLIAMS.    (No.  l,I58.y 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1908.) 

1.  Omens  (S  110*)— Official  Act— Limita- 
tion AS  TO  TiicB— "DiaaoTOBY  Statute." 

"Where  a  statute  specifies  a  time  within 
which  a  public  officer  la  to  perform  an  official 
act  regarding  the  riehts  of  others,  it  is  merely 
directory  as  to  the  time  within  which  the  act  is 
to  be  done,  anlesa  from  the  nature  of  the  act  or 
the  phraseology  of  the  statute  the  desi^ation  of 
the  time  must  be  considered  a  limitation  on  the 
power  of  the  officer."  (Citing  Words  and  Phras- 
es, vol.  3,  pp.  2078,  2079.) 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent. 
Dig.  i  178;    Dec.  Dig.  {  IIO.'J 

2.  New  Tbial  8  116*)  —  Motion  —  Time  or 
Filing. 

That  part  of  section  7  of  the  act  of  190$ 
(Acts  1903,  p.  176)  establisbiug  the  city  court 
of  Waynesl>oro,  relating  to  the  time  when  a  mo-  ■ 
tion  for  a  new  trial  must  be  filed  by  the  defend- 
ant and  passed  npon  by  the  judge  of  the  court, 
is  directory  merely  in  so  far  as  said  prescription 
applies  to  the  act  of  the  judge.  It  is  mandatory 
as  applied  to  the  movant,  uqless  further  time 
for  filing  the  motion  for  new  trial  is,  for  good 
cause  and  in  his  discretion,  given  by  the  judge. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  §  116.*] 

3.  New  Tbiai.  ({{  132,   156*)— Dismissal  of 
Motion. 

There  is  no  merit  in  the  other  grounds  of 
the  motion  to  dismiss  the  motion  tor  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  316 ;  Dec.  Dig.  XS  132,  166.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Waynesboro; 
Phil.  P.  Johnston,  Judge. 

Action  by  MolUe  Williams  against  W.  B. 
Hudson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 


•For  other  caui  im  lame  topic  and  section  NUMBER  In  Dec.  &  Am.  Diss.  1907  to  date.  &  Reporter  Indeze* 
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Mollle  Williams  brought  suit  to  foreclose 
a  laborer's  Jien  against  W.  B.  Hndson  In  the 
city  court  of  Waynesboro,  and  obtained  a 
verdict  against  htm  In  the  stun  of  $125,  and 
Judgment  was  entered  accordingly.  The  de- 
fendant, during  the  term  in  which  the  case 
was  tried,  presented  his  motion  for  a  new 
trial.  The  court  approved  the  grounds  of 
the  motion  when  it  was  presented,  and  on 
December  13,  1907,  during  the  term  in  which 
it  was  presented  and  filed,  passed  an  order 
reciting  the  making  and  filing  of  the  motion 
and  the  approval  of  the  grounds  therein  conr 
tained,  and  ordered  that  it  be  heard  and  de- 
termined on  the  8th  day  of  January,  1008,  in 
vacation,  at  Waynesboro,  giving  the  movant 
the  right  to  amend  the  motion  and  to  prepare 
and  present  for  approval  a  brief  of  the  evi- 
dence in  the  case  at  any  time  t>efore  the  final 
hearing,  whenever  the  same  might  be,  and 
providing  that,  if  for  any  reason  the  motion 
was  not  heard  and  determined  t>efore  the 
beginning  of  the  next  term  of  the  court.  It 
should  stand  on  the  docket  until  heard  and 
determined  at  said  term  or  thereafter,  and 
further  providing  that  the  Judge  might  make 
his  approval  of  the  brief  of  evidence  in  term 
or  vacation,  and  "if  the  hearing  of  the  motion 
shall  be  In  vacation,  and  the  brief  of  the 
evidence  has  not  been  filed  in  the  clerk's  of- 
fice before  the  date  of  the  hearing,  said  brief 
of  evidence  may  be  filed  in  the  clerk's  ofllce 
at  any  time  within  ten  days  after  the  motion 
is  heard  and  determined."  The  motion  was 
not  heard  on  the  original  date  fixed  for  the 
bearing,  to  wit,  January  8,  1908,  and  no  fur- 
ther action  was  taken  thereon  by  the  Judge 
until  February  IS,  1908.  On  this  latter  date 
the  attorneys  for  both  parties  agreed  to  con- 
tinue the  hearing  on  the  motion  until  Feb- 
ruary 19,  1908,  and  consented  to  the  follow- 
ing order:  "Motion  for  new  trial  in  the 
above-stated  case  having  been  by  agreement 
of  counsel  assigned  for  hearing  on  the  16th 
day  of  February,  1908,  with  the  rights'  of 
'all  parties  preserved,  by  consent  of  counsel 
for  both  the  plaintiff  and  defendant,  which 
is  approved  by  the  court.  It  is  hereby 
ordered,  considered,  and  adjudged  that  said 
motion  for  new  trial  be  and  the  same  is  here- 
by continued  until  the  19th  day  of  February, 
1908,  with  all  the  rights  of  the  parUes  pre- 
served." 

On  February  19,  1908,  to  which  date  the 
bearing  of  the  motion  had  been  continued,  as 
above  stated,  an  agreed  brief  of  the  evidence 
was  presented  to  the  court  for  approval.  On 
this  date  the  motion  was  sounded  for  a  hear- 
ing, and  the  plaintiff  moved  to  dismiss  the 
same :  "(1)  Because  under  the  act  establishing 
the  city  court  of  Waynesboro  (Acts  1903,  p. 
176,  {  7)  the  Judge  of  said  court  has  no  Juris- 
diction to  hear  such  a  motion  after  the  ex- 
plration  of  10  days  from  the  making  of  the 
same,  unless  the  Judge,  for  good  cause,  shall 
by  order  grant  further  time,  and  because  no 
such  order  was  made  in  this  caae,    (9}  Be- 


cause under  the  provisions  of  the  dty  conrt 
act  the  Judge  of  said  court  has  no  Jarisdlc- 
tion,  on  the  date  of  the  making  of  the  original 
motion  for  new  trial  In  said  case,  to  wit,  on 
December  13,  1007,  to  pass  the  order  attached 
to  said  motion,  assigning  the  same  to  be 
heard  on  the  8th  day  of  January,  1908,  being 
more  than  10  days  from  the  making  of  said 
motion.  No  order  is  necessary  under  the  stat* 
ute  to  authorize  the  court  to  hear  such  mo- 
tion within  the  10  days'  in  which  the  statute 
requires  It  to  be  beard,  and  if  not  beard  with- 
in the  time  it  cannot  be  heard  afterwards 
without  an  order  granting  further  time  for 
good  cause.  That  said  order  of  December 
13,  1907,  was  granted  without  the  knowledge 
or  consent  of  plaintiff  or  her  attorney,  and 
without  any  good  cause.  (3)  Because  under 
the  proTlsions  of  said  city  court  act  the 
Judge  of  said  court  has  no  authority  at  all, 
at  any  time,  to  provide  by  the  order  of  De- 
cember IS,  1907,  attached  to  said  motion,  that 
in  the  event  said  motion  was  not  heard  on 
January  8,  1908,  the  same  might  be  beard 
and  determined  'in  vacation  as  counsel  may 
agree,'  and,  upon  failure  to  agree,  then  at 
such  time  and  place  as  the  prealding  Judge 
may  fix,'  etc.,  and  'If  not  heard  and  determin- 
ed before  the  beginning  of  the  next  term. 
then  the  same  shall  stand  on  the  docket  antU 
heard  at  that  term  or  thereafter.*  (4)  Be- 
cause said  motion  was  not  heard  on  January 
8,  1908,  and  no  order  was  then  taken  granting 
further  time.  (5)  Because  no  brief  of  evi- 
dence was  filed  or  approved  by  the  court  dur- 
ing the  term  at  which  the  case  was  tried, 
nor  within  10  days  thereafter,  nor  on  Janu- 
ary 8,  1908,  and  none  has  yet  been  filed  or 
approved,  and  the  conrt  has  no  authority  to 
approve  one  now."  The  court  refused  to  ap- 
prove the  brief  of  evidence  presented  for  ap- 
proval on  February  19,  1908,  because  of  the 
motion  to  dismiss,  and  on  March  21,  1908, 
passed  the  following  order:  "It  is  ordered 
and  adjudged  by  the  court  that  said  motion 
to  dismiss  be  sustained,  and  said  motion  for 
new  trial  Is  hereby  dismissed." 

The  defendant  excepted  to  the  Judgment  of 
dismissal,  and  makes  the  following  specific 
assignments  of  error :  "(a)  That  said  court 
erred  in  dismissing  the  motion  for  new  trial 
and  refusing  to  approve  the  brief  of  evidence 
tendered  at  the  hearing,  under  the  various 
orders  and  consent  of  counsel  as  above  set 
forth,  (b)  That  the  original  order  passed  by 
the  court  on  the  ISth  of  December,  1907,  was 
suAdent  In  law,  and  authorized  the  court  to 
hear  and  determine  said  motion  according  to 
the  terms  of  said  order,  (c)  That,  If  the 
court  committed  error  in  the  original  ordw 
designating  the  date  of  the  bearing  of  said 
motion,  said  order  was  not  void,  and,  if  er- 
roneous, should  have  been  taken  advantage  of 
by  exceptions.  The  orSet  was  signed  by  the 
court  as  presented  by  counael  for  movant, 
without  his  attention  being  called  to  data 
fixed  In  the  order." 
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LawBon  &  Scales,  for  plaintiff  In  error. 
0.  B.  Garllck  and  Brinson  &  Davis,  for  de- 
fendant in  error. 

HILL,  0.  J.  (after  stating  the  facts  as 
above).  1.  The  only  material  question  to  be 
decided  is  as  to  the  validity  of  the  original 
order  granted  on  the  motion  for  a  new  trial 
during  the  term  at  which  the  case  was  trl^dt 
dated  December  13,  1907.  It  is  insisted  that 
this  order  was  Invalid,  because  it  does  not 
comply  with  the  provisions  of  the. act  creating 
the  city  conrt  of  Waynesboro,  relating  to  mo- 
tions for  new  trials.  This  act  provides  that, 
"whenever  a  case  Is  beard  at  either  a  regular 
or  special  session  of  said  court  and  defend- 
ant desires  to  move  for  a  new  trial,  such 
motion  must  be  made  within  two  days  after 
the  adjournment  of  the  session  and  padBed 
upon  by  the  Judge  of  the  city  court  within 
ten  days  after  the  motion  is  filed,  and  not 
afterwards,  unless  for  good  cause  further 
time  may,  by  order,  be  granted  in  the  discre- 
tion of  the  Judge  of  the  city  court."  Acts 
1903,  p.  176,  i  7.  The  phraseology  of  this  act 
is  peculiar  and  somewhat  Involved.  The  pro- 
vision quoted  applies  by  Its  terms  only  where 
"defendant  desires  to  move  for  a  new  trial." 
A  plaintiff  who  loses  in  the  trial  court  and 
desires  to  move  for  a  new  trial  must  do  so 
under  the  general  law  en  the  subject  The 
words  of  positive  prohibition  used  In  the 
statute  have  reference  to  the  act  of  the  mov- 
ant. He  must  make  the  motion  for  a  new 
trial  "within  two  days  after  the  adjourn- 
ment of  the  session,  •  *  *  and  not  after- 
wards, imlesa  for  good  cause  further  time 
may,  by  order,  be  granted  in  the  discretion  of 
the  judge."  The  statute  is  mandatory,  as 
applicable  to  the  movant,  and  he  must  file 
his  motion  within  the  prescribed  two  days 
after  the  adjournment  of  the  session,  unless. 
In  the  discretion  of  the  court,  further  time  be 
allowed  him  for  that  purpose. 

We  do  not  think  these  words  of  absolute 
prohibition  apply  to  the  judicial  act  of  the 
Judge.  The  language  of  the  act,  which  re- 
quires the  judge  to  pass  upon  the  motion  for 
new  trial  "within  ten  days  after  the  motion 
Is  filed,"  is  directory,  and  not  imperative. 
It  would  be  a  great  injustice  to  hold  that, 
notwithstanding  the  movant  had  fully  com- 
piled with  the  act  in  making  and  filing  his 
motion,  he  should  nevertheless  be  deprived 
of  his  right  by  the  failure  of  the  judge  to 
I)erform  his  duty  in  passing  upon  the  motion 
within  the  10  days.  Suppose  the  judge  does 
not  x>as8  upon  the  motion  within  the  10  days ; 
what  then?  Shall  the  movant  be  put  to  the 
expense  of  compelling  him  by  mandamus  to 
do  BO,  or  would  the  failure  of  the  judge  to 
discharge  the  duty  required  of  him  be  cause 
for  Impeachment?  Either  remedy  would  be 
inadequate  so  far  as  the  movant  is  concern- 
ed. The  statute  relating  to  the  duty  of  the 
Judge,  construed  with  reference  to  the  rights 
of  the  parties,  must  be  directory,  to  avoid 
serious  and  remediless  Injustice.    The  prin- 


ciple is  well  settled  that,  when  a  statute 
specifies  a  time  within  which  a  public  of- 
ficer is  to  perform  an  official  act  regarding 
the  rights  of  others,  it  is  merely  directory 
as  to  the  time  within  which  the  act  is  to  be 
done,  unless  from  the  nature  of  the  act  to  be 
performed,  or  from  the  phraseology  of  the 
statute,  the  designation  of  the  time  must  be 
considered  a  limitation  on  the  power  of  the 
officer.  People  v.  Allen,  6  Wend.  (N.  Y.) 
486;  Pond  v.  Negus,  8  Mass.  230,  3  Am.  Dec. 
131;  Walker  v.  Chapman,  22  Ala.  116. 
"Where  the  words  of  a  statute  relate  to  the 
manner  In  which  power  or  jurisdiction  vest- 
ed In  an  officer  is  to  be  exercised,  they  must 
be  construed  to  be  directory."  Nelms  v. 
Vaughan,  84  Va.  696,  5  S.  E.  704;  State  v. 
Connor,  86  Tex.  183,  23  S.  W.  1103;  People 
V.  Cook,  8  N.  Y.  87,  69  Am.  Dec.  451 ;  3  Words 
and  Phrases  JudlciaUy  Defined,  2078. 

Statutory  prescriptions  in  regard  to  the 
time,  form,  and  mode  of  proceedings  by  pub- 
lic functionaries  are  generally  directory,  as 
they  are  not  of  the  essence  of  the  thing  to  be 
done.  28  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
689;  Justices  v.  House,  20  Ga.  328;  Wise  v. 
State,  34  6a.  348;  Central  Bank  v.  Kendrlck, 
Dudley  (Ga.)  166.  The  statute  does  not  im- 
pose any  penalty  upon  the  judge  for  a  non- 
compliance with  its  terms,  nor  does  it  de- 
clare that  the  proceedings  for  new  trial  shall 
be  null  and  void  unless  passed  upon  within 
the  10  days  from  the  filing  of  the  motion. 
We  conclude,  not  only  from  the  phraseology 
of  the  statute,  but  from  authority,  that  that 
part  of  section  7  of  the  act  of  1903  (Acts 
1903,  p.  176),  establishing  the  city  court  of 
Waynesboro,  which  requires  a  motion  for  a 
new  trial  to  be  passed  upon  by  the  judge 
within  10  days  from  the  filing  of  the  motion, 
is  directory,  and  a  failure  on  the  part  of 
the  judge  to  comply  with  it  would  at  most  be 
an  irregularity,  and  would  not  deprive  the 
court  of  Jurisdiction  to  subsequently  pass 
upon  the  motion.  We  are  satisfied  with  the 
correctness  of  the  above  opinion;  but  If  the 
words  of  the  statute,  "unless  for  good  cause 
further  time  may,  by  order,  be  granted  in 
the  discretion  of  the  judge,"  should  be  held 
to  apply  to  the  judicial  act  of  passing  upon 
the  motion,  as  well  as  to  the  act  of  the 
movant  in  filing  the  motion,  then  the  time 
when  the  judge  shall  pass  upon  the  motion 
is  clearly  left  to  his  discretion,  and,  if  he 
fixes  the  time  for  passing  upon  the  motion 
beyond  the  prescribed  ten  days,  he  will  be 
deemed  to  have  had  "good  cause"  for  so  do- 
ing. If  a  public  officer  has  any  discretion  at 
all  in  connection  with  the  time  when  he  is  to 
perform  a  public  act,  the  element  of  impera- 
tiveness is  excluded. 

2.  There  is  no  merit  In  the  motion  to  dis- 
miss because  the  motion  was  not  heard  on 
January  8, 1908,  and  no  order  was  then  taken 
granting  further  time.  The  order  of  Decem- 
ber 13,  1907,  provided  that  If  the  motion  was 
not  heard  on  January  8,  1908,  it  could  be 
heard  later  by  consent  of  tounsel,  and  the  or- 


Digitized  by 


Google 


1014 


62  SOUTHEASTERN  REPORTER 


(Oa. 


der  of  February  15,  1008,  recited  that  It  waB 
assigned  to  that  date  by  agreement  of  coun- 
sel, and  on  February  16th  the  court,  by  agree- 
ment of  counsel,  again  postponed  the  hearing 
of  the  motion  to  February  19,  1908. 

S.  Nor  do  we  tblnl;  the  motion  to  dismiss 
because  there  was  no  brief  of  evidence  filed 
and  approved  by  the  court  during  the  term 
at  which  the  case  was  tried,  nor  within  10 
days  thereafter,  nor  on  January  8,  1908,  or 
since,  is  meritorious.  Tfae  order  of  Decem- 
ber 13,  1907,  gave  the  movant  until  the  final 
hearing  to  file  an  approved  brief  of  the  evi- 
dence. On  February  19th  an  agreed  brief  of 
the  evidence  was  presented  to  the  judge,  and 
be  refused  to  approve  it  because  he  declined 
to  pass  upon  the  motion,  and  dismissed  it. 
Refusal  of  the  Judge  to  approve  the  brief 
when  thus  presented  was  no  ground  for  dis- 
missing the  motion.  The  movant  had,  under 
the  original  order,  until  the  final  bearing  of 
the  motion  to  present  a  brief  of  the  evidence 
and  have  the  same  approved  and  filed.  The 
erroneous  ruling  of  the  Judge  In  dismissing 
the  motion  made  It  unnecessary  to  approve 
the  brief.  Indeed,  if  the  Judge  had  no  Ju- 
risdiction to  bear  the  motion,  he  had  no  ju- 
risdiction to  approve  the  brief  of  evidence. 
Civ.  Code  1895,  S  5484;  Gould  v.  Johnston, 
123  Ga.  768,  51  S.  E.  608,  and  citations. 

Judgment  reversed. 


REAMS  V.  THOMPSON.    (No.  1,345.) 
(Court  of  Appeals  of  Georgia.    Nov.  23,  1906.) 

1.  Evidence  (|  441*)  —  Pabol  Bvidbnce  — 
Wkitten  Contbact. 

The  express  terms  of  a  written  instrument 
are  not  to  be  varied  by  any  alleged  parol  con- 
temporaneous agreement,  whether  that  agree- 
ment be  baaed  on  a  consideration  or  not. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2030-2047 ;    Dec.  Dig.  §  441.*] 

2.  BjVidence  (8  445*)— Pabol  Evidence— Sub- 
sequent AOBEEUENT. 

While  in  some  cases  the  terms  of  a  written 
contract  may  be  varied  by  a  subsequent  parol 
contract  between  the  same  parties ;  yet  before 
an  alleged  subsequent  agreement  can  be  given 
the  effect  of  changing  or  abrogating  a  previous 
written  contract  it  must  possess  the  elements 
and  formalities  essential  to  the  creation  of  a 
valid  contract  as  to  the  particular  subject- 
matter. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2062-2065;    Dec.  Dig.  {  445.«] 

{Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  M.  A.  Thompson  against  L.  D. 
Reams.  Judgment  for  plaintlft,  and  defend- 
ant brings  error.    Affirmed. 

Mrs.  Thompson  sued  Mrs.  Reams  on  a 
series  of  notes,  which  on  their  faces  were  ne- 
gotiable and  which  according  to  their  terms 
were  past  due.  In  the  notes  it  is  expressly 
stipulated  that  as  to  the  maturity  of  the 
notes  time  Is  of  the  essence,  and  that  if  as 


many  as  three  of  the  notes  should  be  dne 
and  remain  impald  for  as  much  as  30  days 
the  entire  series  should  tberefrom  become 
due  at  once.  Mrs.  Reams  filed  a  plea  In 
which  she  recited  a  parol  contemporaneous 
agreement,  made  on  an  alleged  consideration 
of  $150,  in  substance  that  the  notes  should 
not  be  negotiable,  that  time  should  not  be 
of  the  essence  as  to  the  maturity  of  the  notes. 
and  that  the  plaintiff  would  give  her  full  and 
ample  time  In  which  to  resell  or  otherwise 
dispose  of  the  real  estate  for  the  purchase 
price  of  which  the  notes  were  given.  She 
further  pleaded  that  subsequently  by  parol 
agreemrait  the  plaintiff  agreed  with  her  to 
accept  in  substitution  for  her  In  the  land 
trade  another  purchaser  for  the  property 
an^  to  allow  him  to  assume  the  indebtedness, 
he  executing  his  notes  in  the  place  of  ber 
notes,  but  that  when  the  time  came  to  close 
the  trade  the  plaintiff  refused  to  complete 
the  arrangement  and  to  abide  by  her  agree- 
ment in  this  respect 

1.  Roland  Alston,  for  plaintiff  in  error. 
Owens  Jolmson  and  H.  L.  Culberson,  for  de- 
fendatt  in  error. 

POWELL,  J.  (after  stating  tbe  facts  as 
above).  1.  The  plea,  so  far  as  It  related  to 
the  alleged  agreement  made  at  tbe  time  tfae 
notes  were  executed,  was  a  direct,  unmaslced 
attempt  to  vary  the  express  terms  of  a  writ- 
ten contract  by  a  parol  contemporaneous 
agreement  Tbe  fact  that  there  was  con- 
sideration for  this  parol  agreement  does  not 
render  the  rule  forbidding  snch  contradiction 
of  a  written  contract  any  the  less  applicable 
The  express  terms  of  a  written  Instrument 
are  not  to  be  varied  by  proof  of  a  parol  con- 
temporaneous contract,  any  more  than  they 
are  to  be  varied  by  proof  of  a  parol  contempo- 
raneous nudum  pactum.    Jones  v.  Taylor,  5 

Oa.  App. ,  62  S.  E.  992.    The  cases  cited 

by  counsel  for  plaintiff  in  error  are  easily 
distinguishable.  Denham  v.  Walker,  93  Oa. 
501,  21  S.  E.  102,  related  to  an  executed  parol 
subsequent  agreement  by  which  the  terms 
of  the  original  contract  had  been  changed. 
Dooley  v.  Gorman,  104  Ga.  767,  31  S.  E.  203, 
was  based  on  the  proposition  that  tfae  plain- 
tiff procured  the  contract  by  fraud,  and  did 
not  Involve  the  question  here  decided. 

2.  The  plea,  so  far  as  It  attempted  to  set 
up  that  subsequently  to  the  execution  of  the 
written  contract  the  plaintiff  agreed  to  ac- 
cept another  as  a  purchaser  of  tfae  land  In 
substitution  for  the  defendant  is  bad,  if 
for  no  other  reason.  In  that  tbe  alleged  agree- 
ment related  to  lands  and  an  Interest  there- 
in and  was  within  the  statute  of  frauds.  No 
such  performance  was  shown  as  to  fulfill  the 
requirements  of  any  of  the  ex-ceptions  to  that 
statute.  See,  also,  Patterson  v.  Ramspeck. 
81  Ga.  808(4),  10  S.  E.  390. 

Judgment  affirmed. 


•For  other  cases  see  same  topic  aod  lecUon  NUMBER  In  Dec.  ft  Am.  Digs.  1807  to  data,  *  Kaport«r  IndazM 
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COHEN  T.   ALDRIOH.     (No.   1347.) 
<Court  of  Appeals  of  0«orgia.    Not.  25.  1008.) 

BXEUFTIONS  (S  48*)  —  Fkbsonb  'Bntiixed  — 

Labobeb— Stenoobafbeb. 

The  wages  of  a  person  wboae  dnty  under 
his  emjployment  is  to  act  as  a  stenographer  to 
the  assistant  manager  of  a  manufacturing  cor- 
poration, to  receive  by  dictation  and  transcribe 
his  letters,  to  take  care  of  letters  pertaining  to 
bis  office,  and  to  see  that  the  same  are  properly 
addressed  and  mailed,  and  generally  to  pei^orm 
the  dntiea  of  amanuensis  and  stenographer  in 
the  office,  whose  salary  is  payable  semimonthly, 
there  being  no  time  fixed  for  the  termination  of 
his  contract  of  service,  are  not  subject  to  pro- 
cess of  garnishment 

[Ed.  Xote.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {  68;    Dec.  Dig.  S  48.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;    W.  G.-  Charlton,  Judge. 

Action  by  C.  D.  Cohen  In  a  Justice's  court 
against  R.  M.  Aldrlcb  on  a  note;  garnish- 
ment Issuing  against  the  Southern  Cotton 
Oil  Company.  The  justice  found  In  favor  of 
the  garnishment,  but  a  superior  court,  on 
certiorari,  found  against  it,  and  Cohen  brings 
error.     Affirmed. 

Alexander  &  Edwards,  for  plaintiff  in  er- 
ror. Cann,  Barrow  &  Mclntlre,  for  defend- 
ant In  error. 

POWELL,  J.  According  to  the  record, 
Aldrieh,  the  exemption  of  whose  wages  from 
garnishment  Is  the  subject-matter  of  the 
present  controversy,  "at  the  time  of  suing 
out  such  summons  of  garnishment  was  em- 
ployed by  the  Southern  Cotton  Oil  Company 
at  a  salary  of  $75  per  month,  said  salary 
being  paid  semimonthly,  there  being  no  time 
fixed  for  the  termination  of  the  contract  of 
service,  as  stenographer  for  C.  D.  Jordan,  as- 
sistant manager  for  said  company,  his  du- 
ties being  to  receive  by  dictation  and  tran- 
scribe for  said  manager  his  letters,  to  take 
care  of  the  letters  pertaining  to  said  office, 
and  see  that  the  same  were  properly  addres- 
sed and  mailed,  and  generally  to  perform  the 
duties  of  amanuensis  or  stenographer  for  said 
assistant  manager."  In  Abrahams'  v.  Ander- 
son, 80  Ga.  670,  5  S.  E.  778,  12  Am.  St  Rep. 
274,  to  which  reference  is  hereinafter  made, 
the  agreed  statement  of  facts  was  as  follows : 
"Andrew  Anderson,  Jr.,  was  at  the  time  of 
the  suing  out  of  the  garnishment  process  and 
la  now  employed  at  a  salary  of  $125  a  month, 
there  being  no  time  fixed  for  the  termination 
of  the  contract  of  service,  as  private  secre- 
tary and  stenographer  to  the  president  of  the 
Central  Railroad  &  Banking  Company  of 
Georgia;  •  ♦  •  ijIb  duties  being  to  re- 
ceive by  dictation  and  transcribe  for  the 
president  his  letters,  and  such  other  papers 
and  documents  as  be  may  desire,  to  take  care 
of  the  papers  and  records  In  his  office,  travel 
with  him  as  secretary  when  required,  to 
receive   and   forward   the   president's    mall 


when  left  In  the  office  In  the  absence  of  the 
president,  and  generally  to  perform  the  du- 
ties of  an  amanuensis,  stenographer,  and  pri- 
vate secretary,  Including  the  keeping  of  such 
books  and  statements  as  would  generally  be 
kept  in  the  office  of  the  president  of  a  rail- 
road company."  If  we  were  authorized  to 
exercise  a  free  intellectual  Judgment  as  to 
the  matter,  instead  of  being  bound  by  the 
precedents,  we  would  not  hesitate  to  bold 
that  Aldrlch  was  not  a  manual  laborer.  It 
is  our  personal  view  that  Abrahams  v.  And- 
erson was  Incorrectly  decided.  We  are  bound 
by  the  precedents,  and  the  Abrahams  Case 
clearly  controls  this  one. 

Judge  Charlton,  whose  decision  is  under 
review,  has  prepared  a  cliarming  opinion 
which  appears  in  the  record.  It  is  worth 
reproduction,  and  will  be  quoted  in  lien  of 
any  further  discussion  of  the  question  on 
our  part.     It  is  as  follows: 

"C.  D.  Cohen  brought  his  action  In  the  Jus- 
tice court  for  the  Third  district,  G.  M., 
against  B.  M.  Aldrlcb  to  recover  |35,  with  in- 
terest, alleged  to  be  due  on  a  promissory 
note,  garnishment  Issuing  against  the  South- 
em  Cotton  Oil  Company.  On  the  return  day 
the  defendant  claimed  exemption  from  gar- 
nishment on  the  ground  that  he  was  a  ste- 
nographer, and  therefore  a  laborer.  It  ap- 
pears from  an  agreed  statement  of  facts  that 
Aldrlcb  was  employed  by  the  Cotton  Oil  Com- 
pany at  a  salary  of  $75  a  month,  payable 
semimonthly,  no  time  being  fixed  for  the  ter- 
mination of  the  contract  of  service;  that  he 
was  a  stenographer  to  the  assistant  manager 
of  the  company,  taking  letters  from  dictation 
of  that  official  and  transcribing  them,  taking 
care  of  letters  pertaining  to  the  office,  and 
seeing  that  the  same  were  properly  addressed 
and  mailed,  and  generally  performing  the 
duties  of  amanuensis  and  stenographer  to 
that  person.  In  his  answer  the  Justice  says 
be  understood  from  the  plaintiiTs  attorney 
that,  'in  addition  to  the  agreement  of  facts 
set  out  in  the  fifth  paragraph  of  said  petition 
for  certiorari  [which  are  those  just  recited], 
It  was  agreed  that  stenography  is  a  skillful 
employment,  and  the  art  of  shorthand  writ- 
ing is  acquired  as  the  result  of  special  study 
and  training,  and  proficiency  in  It  Is  the  re- 
sult of  steady  practice  and  experience.  These 
facts  were  used  by  plaintiffs  attorney  In  ar- 
gument without  objection  that  they  were  not 
agreed  to.'  A  traverse  was  filed  to  this  re- 
turn, and  the  Jury  trying  the  same  found 
generally  in  favor  of  the  traverse,  apparent- 
ly covering  this  point,  and  on  this  subject 
the  argument  is  now  addressed  to  the  Judi- 
cial cognizance  of  the  conrt.  It  appears  that 
at  the  appropriate  time  Aldrlcb  made  the 
point  'that  be  has  been  employed  by  the  gar- 
nishee above  named  as  a  stenographer,  that 
be  is  a  day  laborer,  and  that  as  such  bis 
wages  are  exempt  from  the  process  of  gar- 
nishment'   The  justice  was  not  Impressed  by 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Index** 
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tblB  contention  as  a  sound  proposition  of 
law  under  the  facts,  and  found  the  wages 
subject  Tbe  certiorari  results,  ImpresslTely 
reinforced  by  an  affidavit  in  forma  pauperis. 

"Is  a  stenographer— one  wbo  leceiveB  let- 
ters and  transcribes  tbe  same,  preserves  oflSce 
records,  addresses  and  malls  letters,  and  per- 
forms generally  tbe  duties  of  amanuensis  to 
tbe  assistant  manager  of  a  corporation — the 
kind  of  laborer  whose  wages  are  exempt  un- 
der the  statute?  Or  are  tbe  duties  and  tbe 
occupation  so  distinctively  mental  as  to  ex- 
clude tbe  fair  Inference  of  manual  work?  In 
time  our  Supreme  Court  has  held  that  loco- 
motive engineers,  street  railroad  conductors 
and  motormen.  Clerks  In  retail  stores,  rail- 
road clerks,  bookkeepers,  public  school  teach- 
ers, farm  bands,  painters,  bartenders,  are 
laborers.  In  tbe  case  of  Abrahams  v.  Ander- 
son, 80  Oa.  570,  S  &  B.  778,  12  Am.  St  Bep. 
274^  practically  the  Identical  question  now  be- 
fore the  court  came  up  for  determination. 
Anderson,  whose  wages  were  sought  to  be 
subjected,  received  $125  a  month;  no  time 
being  fixed  for  tbe  termination  of  the  con- 
tract He  was  private  secretary  and  stenog- 
rapher to  tbe  president  of  a  railroad  com- 
pany. It  was  bis  duty  to  receive  and  tran- 
scribe letters  and  other  papers,  to  take  care 
of  the  papers  and  documents  as  secretary,  to 
receive  and  forward  mall,  and  generally  to 
perform  the  duties  of  an  amanuensis,  secre- 
tary, and  stenographer,  including  the  keep- 
ing of  such  books  as  are  ordinarily  kept  In  a 
railroad  president's  office.  The  similarity  in 
kind  and  scope  of  the  duties  of  Anderson 
and  those  of  the  plaintiff  in  certiorari  are 
manifest;  those  of  Anderson,  If  there  be  any 
substantial  difference,  suggesting  more  indi- 
vidual latitude  and  discretion.  Manifestly 
I  might  stop  at  this  point  since  the  Ander- 
son Case,  being  directly  in  point  and  unre- 
versed. Justifies  me  in  concluding  that  tbe 
plaintiff  in  certiorari  is  such  a  laborer  as 
tbe  law  contemplates  when  garnishment  ex- 
emption Is  invoked. 

"But  it  Is  urged  that  stenography  Is  an 
'art,'  a  skillful  employment  the  result  of  spe- 
cial study  and  training,  and  that  proficiency 
In  it  Is  the  result  of  steady  practice  and  ex- 
perience. This  is  true  of  everything  tbe  re- 
sult of  which,  when  done,  commends  Itself. 
Proficiency  comes  to  tbe  bricklayer  and  car- 
penter and  blacksmith  from  steady  practice 
and  experience,  and,  unless  they  specially 
study  and  train,  the  work  they  do  Is  not 
apt  to  appeal  to  the  unfortunate  who  has  to 
pay  for  It  Special  study  and  training  and 
steady  practice  and  experience  do  not  of 
themselves  make  arts.  Under  our  garnish- 
ment statute  tbe  true  distinction  Is:  Does 
mental  labor  or  manual  labor  predominate? 
In  tbe  case  of  Prather  v.  Pantone,  125  Ga. 
808,  54  S.  E.  663,  the  defendant  was  a  builder 
of  cabs  and  pilots  for  locomotives,  but  he 
boldly  proclaimed  himself  'a  skilled  mechanic 


and  an  expert'  and  said  that  lioldlng  bi» 
Job  was  as  much  dependent  upon  his  mental 
ability  as  upon  his  ability  to  perform  manual 
labor,  tbe  one  being  about  as  Important  as 
tbe  other.'  While  It  is  true  that  stenograpby 
tends  to  cultivate  the  memory,  the  memory 
Is  not  an  Intellectual  faculty.  Fine  memories 
usually  attend  upon  great  minds,  bat  tbe 
converse  is  not  necessarily  true.  Tliere  have 
been  marvelous  memories  unlllamlnated  by 
Intelligence.  Blhid  Tom's  ears  received  in 
perfect  integrity  musical  sounds  which  bis 
fingers  reproduced  upon  tbe  piano,  but  he 
was  practically  an  idiot  and  no  one  ever 
confounded  him  with  a  true  musician.  Tbe 
Incldencies  of  mathematical  prodigies  with- 
out minds  are  numerous.  For  tbe  purposes 
of  the  statute  In  question,  the  real  test  after 
all,  to  be  ascertained  from  the  decisions,  is 
independence  of  thought  discretion,  the  ex- 
ercise of  choice,  initiative,  decision,  mental 
responsibility.  The  motorman  is  much  given 
to  manual  exertion — one  band  on  the  control- 
ler, the  other  on  the  brake,  his  foot  on  the 
gong — and  yet  he  is  frequently  called  upon 
to  exercise  his  mind  tn  careful  thought  the 
Judiciousness  of  which  may  involve  life  and 
death;  but  because  the  domlnancy  of  his 
work  is  physical  he  is  classed  as  a  laborer  un- 
der our  garnishment  statute.  This  Is  emi- 
nently true  of  most  of  the  callings  which  the 
Supreme  Court  has  exempted  from  the  opera- 
tion of  the  garnishment  law.  Wherein  does 
tbe  stenographer  differ? 

"If  we  are  to  take  the  Prather  Oase,  su- 
pra, as  a  guide,  skill  fulness  does  not  render 
the  salary  subject  One  may  be  an  expert — 
the  highest  expression  of  that  particular  line 
of  occupation — and  stiU  be  wlthia  the  pro- 
tection of  the  statute.  The  law  encourages 
proficiency  and  skill.  It  does  not  fine  a  man 
for  cultivating  them.  That  a  stenographer 
Is  skilled  and  trained  cannot  affect  the  na- 
ture of  the  work  be  does,  although  It  does 
affect  its  diaracter.  After  acquiring  the 
trade,  tbe  test  is  the  method  of  carrying  It 
on.  It  is  difficult  to  conceive  of  anything 
more  thoroughly  manual  than  the  work  of  a 
stenographer.  Becelvlng  the  sounds  from 
the  lips  of  another,  he  registers  what  he 
hears  and  reproduces  what  he  receives.  He 
exercises  no  Independence  of  thought  no  ini- 
tiative, no  discretion.  Tbe  test  of  bis  effi- 
ciency Is  bis  absolute  acceptance  of  what  Is 
given  blm  and  Its  return  unchanged.  If  his 
employer  Indulges  in  the  pastime  of  murder- 
ing the  king's  E&igllsh,  he  must  become  a 
'partlceps  crimlnls,'  and  Jota  in  the  assassina- 
tion. So  pronouncedly  are  the  physical  fac- 
ulties Involved  in  stenograpby  that  there 
comes  a  time  when  the  hand  refuses  to 
work,  although  tbe  mental  faculties  may  be 
entirely  clear.  It  Is  pre-eminently  manual 
labor,  work  of  the  band.  I  have  heard  it 
said  that  in  the  efficient  corps  which  records 
tbe  proceedings  of  Congress  Individuals  are 
not  permitted  to  take  down  what  is  said  be- 
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yond  a  limited  number  of  mlnutea,  the  hand 
becoming  imreUable,  although  the  mind  may 
be  In  definite  working  order.  I  am  not  with- 
out corroborating  experience  In  this  direc- 
tion, having  enjoyed  the  privilege  of  being 
in  my  youth  the  reporter  of  this  circuit  If 
to  the  plalntUf'B  duties  were  added  that  of 
transcribing  on  the  typewriter,  surely  no  one 
who  has  gone  through  with  that  back-break- 
ing experience  will  hesitate  to  range  It  In 
the  category  of  hard  physical  labor.  Whilst 
the  tenden<7  on  the  part  of  the  Supreme 
Court  has  been  to  treat  each  case  upon  its 
individual  merit,  and  whilst  the  Oliver  Case 
In  96  Georgia  [Oliver  v.  Bdacon  Hardware 
Company.  98  Oa.  249.  2&  S.  B.  408,  68  Am. 
St  Rep.  300]  would  seem  designed  to  curb 
the  effect  of  previous  liberal  construction, 
the  fact  remains  that  in  this  extensive  and 
useful  calling,  pursued  by  many  breadwin- 
ners under  hard  conditions  and  upon  scant 
remuneration,  the  dominant  part  of  the 
work  Is  physical.  Just  when  a  person  ceases 
to  be  a  laborer  and  crosses  the  shadowy  line 
of  mental  vocation  within  our  garnishment 
statute  will  always  be  dl£Bcult  of  determina- 
tion. But  Aldrlch  comes  within  the  ruling 
of  the  Anderson  Case,  and  his  wages  should 
be  exempt  His  calling,  which  has  been 
adorned  by  the  delightful  meanderings  of 
the  ubiquitous  Pepys,  has  in  time  attracted 
many  minds.  Those  who  love  the  good 
things  of  literature  will  not  fall  to  recall 
those  strenuous  times  when  Mr.  Tommy 
Traddles,  with  the  assistance  of  Enfield's 
Speaker  or  a  volume  of  parliamentary  de- 
bat^,  standing  by  the  table,  with  his  finger 
on  the  page  to  keep  the  place,  and  his  right 
arm  flourishing  above  his  head,  like  Mr. 
Pitt  Mr.  Fox,  Mr.  Sheridan,  Mr.  Burke,  Lord 
Gastlereagh,  Viscount  Sidmouth,  or  Mr.  Can- 
ning, worked  himself  into  the  most  violent 
heats  and  delivered  the  most  withering  de- 
nunciations on  the  profligacy  and  corruption 
of  the  opposition,  as  represented  by  Aunt 
Betsy  and  Mr.  Dick,  until  the  latter  began 
to  be  afraid  that  he  had  really  done  some- 
thing tending  to  the  annihilation  of  the 
British  Constitution  and  the  rain  of  the 
country;  whilst  David  Oopperfield  followed 
blm  on  paper  with  what  might  as  well  have 
been  'Chinese  inscriptions  on  an  Immense 
collection  of  tea  chests,  or  the  golden  char- 
acters on  all  the  great  red  and  green  bottles 
In  the  chemists'  shops.'  David  summed  up: 
'I  really  did  work,  as  the  common  expres- 
sion, is  like  a  "cart  horse." ' 

"Between  the  conflicting  view  of  the  Su- 
preme Court  and  the  Justice  of  the  third  mil- 
itia district  with  some  Illumination  from 
my  own  cognizance.  Judicial  and  otherwise, 
I  am  constrained  to  follow  the  Anderson 
Case  and  sustain  the  certiorari.  Let  an  or- 
der be  taken  to  that  efCect" 

Judgment  affirmed. 


.DUGGAN  et  al.  t.  MONK.     (No.  1,129.) 
(Court  of  Appeals  of  Qeorgia.    Nov.  23,  1908.) 

1.  BzcBPTiONS,  Bux  or  (i  8*)— SurrioiEHOT 
OF  Recitals. 

^ere  is  no  merit  in  the  motion  to  dismiss 
the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  i  a*] 

2.  Pbinoifal  and  Subett  (t  143*)— Defenses 

— RiOHTB  or  SUBETIES. 

In  a  suit  on  a  promissory  note  against 
three  defendants,  a  plea  by  two  of  the  defend- 
ants that  they  were  sureties  on  the  note,  and 
setting  up  as  a  defense  a  total  failure  of  the 
consideration  of  the  note  as  to  the  principal, 
was  improperly  stricken  by  the  court. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Snrety,  Cent  Dig.  {  892;   Dec.  Dig.  f  143.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Xifton;  R.  Eve,^ 
Judge. 

Action  by  S.  S-  Monk  against  W.  A.  Keel 
and  others.  Judgment  for  plaintifl,  and  de- 
fendants bring  error.    Reversed. 

S.  S.  Monk  brought  suit  against  W.  A. 
Keel,  B.  J.  Duggan,  and  R.  L.  Gay  on  a 
promissory  note,  a  copy  of  which  is  attached 
to  the  petition,  as  follows:  "Georgia,  Tift 
County.  On  or  by  the  first  day  of  October. 
1906,  we  promise  to  pay  to  Monk  &  Mathls,  or 
order,  the  sum  of  ninety  dollars,  with  In- 
terest from  date  at  the  rate  of  eight  per  cent 
per  annum,  payable  at  the  Bank  of  Tlfton. 
for  the  purchase  mon^  of  the  following  de- 
scribed property,  to  wit  one  sorrel  horse  with 
blaze  in  face,  about  twelve  years  old.  And 
to  secure  the  payment  of  the  aforesaid  note., 
we  hereby  mortgage  to  and  create  a  lien 
in  favor  of  Monk  &  Mathls  upon  the  follow- 
ing described  property,  to  wit:  [No  property 
Is  described.]  We  further  covenant  and 
agree  that  if  this  debt  Is  not  paid  promptly 
at  the  maturity  of  this  note,  to  pay  in  addi- 
tion to  principal  and  interest  the  further  sum 
of  ten  per  cent  on  principal  and  interest 
as  attorneys'  fees,"  etc.,  dated  November 
15,  1906,  and  executed  by  all  three  of  the- 
defendants  under  seal.  The  defendant  Keel 
filed  no  defense.  The  other  two  defendants 
filed  an  answer  in  which  they  alleged  that 
they  were  sureties  only  on  the  note.  Keel 
being  the  principal;  that  the  contideratlon 
of  the  note  was  the  purchase'  by  Keel  from 
the  payee  of  "one  small  horse  with  blaze  face, 
about  twelve  years  old,"  that  there  was  a 
total  failure  of  consideration.  In  that  the 
horse  was  purchased  by  Keel  for  a  farm 
horse  to  be  used  on  his  farm;  and  that  the 
horse  at  the  time  the  note  was  executed  "had 
been  stimulated  and  was  bloated  on  some 
kind  of  chemical  unknown  to  the  defendants," 
and,  when  the  horse  was  put  to  work  soon 
after  it  was  bought,  "it  began  to  perish 
away"  and  became  so  weak  that  it  could  do 
no  work  on  the  farm  for  which  it  was  pur- 
chased, and  was  of  no  value.    They  alleged. 
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furtber,  that  the  note  In  question  created 
a  mortgage  or  lien  on  the  horse,  and  should 
have  been  recorded,  and  that  the  failure 
to  record  It  Increased  their  risk  as  sureties, 
and  therefore  they  were  discharged  from  all 
liability  on  the  note.  The  plalntiflC  moved  to 
strike  the  pleas,  on  the  ground  that  no  valid 
defense  was  set  up.  The  court  sustained  the 
motion  and  struck  the  pleas,  and  to  this 
ruling  exception  was  taken.  The  bill  of  ex- 
ceptions recites  that  It  was  admitted  by  both 
the  plaintiff  and  the  defendants  that  Keel 
was  principal  and  Duggan  and  Gay  were 
sureties,  and  that  the  principal  filed  no  de- 
fense. The  note  not  being  indorsed,  the  court 
allowed  an  amendment  to  the  petition  that 
the  suit  proceed  In  the  name  of  "Monk  & 
Mathia,  for  the  use  of  S.  S.  Monk,"  and  there- 
upon directed  a  verdict  for  the  plaintiff  for 
the  full  amount  of  the  note  with  Interest 
and  attorney's  fees,  and  Judgment  was  enter- 
ed accordingly.  The  direction  of  a  verdict 
for  the  plaintiff  Is  excepted  to  In  the  follow- 
ing language:  "The  court  directed  a  verdict 
for  the  plaintiff,  to  which  ruling  the  defend- 
ants B.  J.  Dnggan  and  R.  L.  Gay  then  and 
there  excepted  and  now  excepts,  and  assigns 
the  same  as  error."  When  the  case  was  call- 
ed in  this  court,  a  motion  was  made  to  dis- 
miss the  bill  of  exceptions  on  the  following 
ground:  "That  plaintiff  In  error  does  not 
In  said  bin  of  exceptions  assign  error  on  the 
verdict  and  judgment  rendered  In  said  case, 
though  It  appeared  In  said  bill  of  exceptions 
that  final  verdict  and  judgment  were  ren- 
dered. 

J.  B.  Murrow  and  J.  J.  Murray,  for  plain- 
tiffs in  error.  Smith  &  Foy,  for  defendant 
in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  1.  There  is  no  merit  In  the  motion 
to  dismiss  the  bill  of  exceptions.  It  appears 
from  the  recitals  in  the  bill  of  exceptions 
that  there  Is  a  direct  and  specific  exception 
and  assignment  of  error  to  the  ruling  of  the 
court  In  directing  a  verdict  for  the  plaintiff, 
as  well  as  an  exception  and  an  assignment  of 
«rror  to  the  ruling  of  the  court  In  striking 
the  answers.  This  Is  sufficient.  Lyndon  v. 
Georgia  Ry.  &  Electric  Ck).,  129  Ga.  353,  58 
S.  E.  1047. 

2.  Plaintiffs  {n  error  In  the  brief  rely  only 
upon  the  assignment  of  error  In  the  judg- 
ment striking  their  plea  of  suretyship  and 
the  defense  set  up  by  them  as  sureties  that 
the  consideration  given  for  the  note  had 
totally  failed.  We  think  the  court  erred  In 
striking  this  plea.  While  the  fact  of  surety- 
ship did  not  appear  on  the  face  of  the  note, 
yet  the  defendants  were  clearly  entitled  to 
show  that  they  were  only  sureties.  Civ. 
Code  1895,  i  2969;  Whitley  v.  Hudson,  114 
<3a.  668  (3),  40  S.  E.  838.  We  also  think  that 
the  plea  filed  by  the  sureties  setting  up  a  to- 
tal failure  of  consideration  to  the  principal 


was.  If  established  by  proof,  a  good  defense 
to  a  suit  on  the  note.  The  plea  setting  ap  a 
total  failure  of  consideration  Is  not  a  per- 
sonal plea  which  can  only  be  made  by  the 
principal  In  a  contract,  but  Is  a  defense  that 
the  surety  as  well  as  the  principal  can  set 
up,  and,  where  the  contract  between  the 
principal  and  creditor  falls  by  reason  of  the 
want  of  consideration,  the  collateral  surety- 
ship contract  also  falls.  1  Brandt  on  Surety- 
ship, f  465 ;   Steams  on  Suretyship,  148. 

The  judgment  of  the  court  In  striking  the 
plea  of  the  defendants  that  th^  were  sure- 
ties, and  that  there  was  a  total  fallnre  of 
consideration  of  the  note  as  to  the  principal 
and  In  directing  a  verdict  for  the  plaintiff 
on  the  note,  was  erroneous. 

Judgment  reversed. 


HUBBARD  V.  MACON  RT.  &  LIGHT  CO. 

(No.  1,322.) 

(Court  of  Appeals  of  Georgia.    Nov.  23,  190S.) 

1.  Masteb  and  Sebvant  (I  265*)— Injury  to 
Skbvant— Pbesumption  of  Neouoenck. 

In  a  case  where  an  employe  is  hurt  by 
steam  from  a  stationary  engine  in  the  power 
plant  of  an  electric  street  railway  company 
blowing  through  a  leaky  valve  in  the  labricator 
of  a  pump  connected  with  the  engine,  while  be 
was  attemptinj-  to  oil  the  pump,  section  2321. 
Civ.  Code  189o,  so  far  as  it  relates  to  the  pre- 
sumption of  negligence,  is  not  applicable. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  265.»] 

2.  Masteb  and  Sebvant  (|  217*)— Latent  De- 
fects—Knowledge OF  Master. 

Ehccept  where  the  injured  employ^  is-  an 
inspector,  the  master'a  means  of  knowledge  of 
latent  defects  in  the  machinery  famished  are 
primarily  to  be  considered  as  greater  than  those 
of  the  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  217.»] 

3.  Masteb  and  Sebvant  (J  217*)— Latent  Ite- 
FECTS— Inspection  by  Sebvant. 

The  duty  of  inspecting  for  defects  which 
would  not  be  disclosed  by  superficial  observa- 
tion is  not  primarily  imposed  upon  a  servant 
employed  to  operate  a  machine,  or  to  see  tiiat  it 
is  operated. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  217.*] 

4.  Masteb  and  Servant  (§  286*)— Action  fob 
Injuries— Nonsuit. 

The  plaintiff  clearly  proved  by  circnmstan- 
tial  evidence  that  he  was  injured  by  a  latent 
defect  in  the  machine  he  was  operating.  The 
master's  negligence  and  his  own  diligence  were 
Issuable;  anal  the  court  erred  in  granting  a 
nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  (3ent  Dig.  {  1017;   Dec  Dig.  S  286.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  W.  J.  Hubbard  against  the  Ma- 
con Railway  &  Light  Company.  Judgm«it 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 
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Hubbard  was  employed  by  the  street  rail- 
way company  as  assistant  engineer,  and  at 
the  time  his  cause  of  action  arose  he  was 
acting  as  engineer.  His  duties  related  to 
the  operation  of  a  stationary  engine  In  the 
power  plant  of  the '  defendant  company.  A 
part  of  the  machinery  was  a  pump  to  which 
was  attached  a  lubricator.  It  became  Hub- 
bard's duty  to  oU  It.  In  bis  petition  he  al- 
leges that,  as  be  opened  the  cap  In  the  ordi- 
nary manner  to  pour  in  the  oil,  steam,  water 
and  hot  oil  spurted  forth,  scalding  his  face 
and  buming  out  one  of  his  ear  drums ;  that 
this  was  occasioned  by  the  fact  that  the  valve 
in  the  lubricator  which  should  have  held  the 
steam  back  was  defective  and  leaked.  The 
trial  resulted  In  a  nonsuit,  to  which  Hubbard 
excepts. 

Napier  &  Maynard,  for  plaintiff  In  error. 
Roland  Ellis,  for  defendant  In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  plaintiff  contends  that  this 
Is  a  cqse  to  which  section  2821  of  the  CivU 
Code  of  1895,  which  raises  a  presumption  of 
negligence  against  railroad  companies  when 
damage  Is  done  "by  the  running  of  the  loco- 
motive or  cars  or  other  machinery,"  Is  ap- 
plicable. Considering  the  origin  of  the  rule, 
we  do  not  think  bo.  Atlanta  Ry.  Co.  v.  John- 
son, 120  Qa.  908,  48  S.  E.  388 ;  Oa.  R.  Co.  ▼. 
Nelms,  83  Oa.  70,  9  S.  E.  1019,  20  Am.  St.  Rep. 
308;  Savh.  Ry.  Co.  v.  Flaherty,  110  Ga.  335, 
35  S.  E.  6T7.  Compare  and  examine  on  the 
common-law  rule  of  which  the  Georgia  rale 
is  a  declaration  and  an  extension  the  follow- 
ing cases  and  notes  thereto :  Farlsh  v.  Relgie, 
11  Orat  (Va.)  897,  62  Am.  Dec.  666;  Smith 
V.  St  Paul  Ry.  Co.,  32  Minn.  1, 18  N.  W.  827, 
50  Am.  Rep.  550 ;  Memphis  Co.  v.  McCool,  83 
Ind.  392,  43  Am.  Rep.  71. 

2.  We  think,  however,  the  court  erred  in 
awarding  a  nonsuit.  The  master  in  employ- 
ing this  servant  and  in  putting  bim  to  work 
at  this  machine  by  implication  of  law  war- 
ranted to  him  that  the  machine  contained  no 
latent  defect  undisclosed,  so  far  as  the  mas- 
ter knew  or  by  reasonable  care  could  dis- 
cover, and  that  he  would  use  reasonable 
care  to  keep  it  in  that  condition ;  hence  it 
became  the  master's  nondelegable  duty  to 
use  ordinary  care  to  see  that  the  machine  re- 
mained free  from  such  defects,  and  to  have 
reasonable  inspections  made  to  prevent  them 
from    arising.      Brown    v.    Rome    Machine 

Works,  5  Ga.  App.  ,  62  S.  E.  720.     It  is 

likewise  elementary  that,  if  the  servant 
knew,  or  by  reasonable  diligence  could  have 
known,  of  the  defect,  he  is  conclusively  pre- 
sumed to  have  as^sumed  the  risk  of  Injury 
from  it.  The  defect  In  the  present  case  was 
latent  It  was  not  discoverable  by  superfi- 
cial observation.  The  servant  did  not  know 
of  the  defect  in  the  valve ;  and.  since  he  also 
made  It  appear  from  the  proof  that  the  pump 
was  not  usually  run  while  he  was  on  duty, 
be  gave  a  reasonable  explanation  as  to  why 
he  had  not  discovered  the  defect    "As  a  gen- 


eral rule,  a  servant  Is  under  no  obligation  to 
Inspect  the  appliances  about  which  he  works, 
or  that  part  of  the  plant  by  which  his  safety 
may  be  affected,  for  the  purpose  of  discover- 
ing concealed  dangers  which  would  not  be 
disclosed  by  superficial  observation."  South- 
em  Cotton  Oil  Co.  V.  Dukes,  121  Ga.  787  (2), 
49  8.  E.  788;  Duke  v.  Bibb  Mfg.  Co.,  120 
Ga.  1074,  48  S.  E.  408 ;  Southern  Cotton  Oil 
Co.  T.  Gladman,  1  Ga.  App.  262,  58  S.  E.  249. 
The  duty  of  inspecting  for  defects,  however, 
is  one  of  the  absolute  duties  of  the  master. 
Therefore  primarily  the  servant's  means  of 
knowledge  of  latent  defects  are  not  to  be 
considered  as  equal  to  those  of  the  master. 
8.  The  exception  to  this  rule  arises  when 
the  injured  servant  himself  is  employed  as  an 
inspector.  Lucas  v.  Southern  Ry.  Co.,  1  Ga. 
App.  810,  57  S.  E..  1041 ;  Green  v.  Babcock 
Co.,  130  Ga.  469,  60  S.  B.  1062.  The  duty  of 
general  Inspection  Is  not  primarily  Included 
in  the  duty  of  operating  or  directing  the  oper- 
ation of  a  machine  or  even  in  the  duty  of  re- 
pairing such  defects  as  might  from  time  to 
time  be  disclosed.  Green  y.  Babcock  Co., 
supra.  The  plaintiff  directly  and  unequivo- 
cally testified  that  it  had  not  been  made  his 
duty  to  inspect  the  machine  for  defects. 
The  court  erroneously  excluded  testimony 
that  this  duty  bad  been  imposed  upon  another 
named  employ^;  but,  even  with  the  record 
silent  as  to  whom  the  master  had  placed  this 
duty  upon,  the  law  still  left  it  resting  upon 
the  master,  for  this  duty  Is  nondelegable  in 
the  sense  that  the  master  cannot  relieve  him- 
self of  responsibility  for  its  nonperformance 
by  imposing  it  upon  an  employ^. 

4.  It  is  contended  by  the  defendant  that 
the  plaintiff  did  not  show  the  existence  of 
the  defect.  We  think  he  made  a  prima  facie 
case  as  to  this.  It  is  true  that  he  never 
saw  the  valve  before  or  after  the  time  of 
his  Injury.  He  knew,  however,  the  general 
construction  of  the  machinery.  He  exhib- 
ited a  diagram  of  it  to  the  jury  showing  the 
relation  of  the  valve  and  of  the  other  parts. 
From  an  examination  of  the  diagram  it 
seems  impossible  that  the  steam  could  have 
come  through  the  valve,  when  it  was  closed, 
as  the  plaintiff  testified  it  was,  so  as  to  blow 
the  contents  of  the  lubricator  into  the  plain- 
tifTs  face  if  It  had  not  contained  the  de- 
fect of  being  leaky.  Without  frightening 
any  of  the  Brethren  of  the  profession  by  say- 
ing that  it  was  a  case  of  res  ipsa  loquitur, 
for  this  phrase  seems  to  be  a  bug-a-boo  to 
some  members  of  the  bar,  we  will  say  that 
the  circumstances  were  such  as  dearly  to 
prove,  according  to  all  the  rules  of  circum- 
stantial evidence,  that  the  valve  contained 
a  leak.  As  the  plaintiff  directly  testified, 
"there  was  no  other  way  for  it  [the  steam] 
to  get  In  there."  Even  in  pleading  It  is  not 
necessary  that  the  negligent  deficiency  ba  de- 
scribed in  structural  terms.  A  deficiency  may 
be  sufficiently  alleged  by  stating  that  the  par- 
ticular contrivance  was  so  constructed  or 
maintained  that  It  gave  forth  a  result  which 
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it  was  designed  to  prevent,  and  wUcb  snch 
contrivances,  as  they  are  nsoally  constructed 
and  maintained,  do  prevent  Atlantic  Coast 
Line  R.  Co.  T.  Davis  &  Brandon  (this  day  de- 
cided), 62  S.  B.  1022;  Oa.  Ry.  &  B.  Ca  t. 
Reeves,  123  Oa.  702  (3),  61  S.  B.  6m 

The  plaintiff  proved  a  prima  fade  case^ 
and  the  grant  of  a  nonsuit  was  erromeoiui 

Judgment  reversed. 


SMITH  V.  ATLANTIC  COAST  LINE  R.  CO. 
(No.    1,810.) 

(Court  of  Appeals  of  Georgia.    Nov.  23,  1908.) 

1.  Cabbiebs  (I  316*)  —  Opebation  of  Rail- 

BOAD  —  DaMAQES— PBESUKFTIOns  AND  BOB- 

DEN  OF  PbOOF. 

The  presnmption  of  negligence  does  not 
arise  against  a  railway  coinpany  for  damages 
done  to  person  or  property  until  It  appears  that 
the  proximate  cause  of  the  injury  was  occa- 
sioned through  the  operation  of  its  ''locomotives, 
cars,  or  other  machinery,"  or  by  the  act  or  mis- 
feasance of  some  jwrson  in  its  employment  and 
service.  .  / 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1283-1294 ;   Dec  Dig.  i  816.*] 

2l  Cabriebs  (S  820*)— IHJUBT  TO  Intbndihq 
Passenqeb  —  EviDEHCB  —  QuEsnoK    FOb 

JUBT. 

Independently  of  the  presnmption  of  neg- 
ligence, the  plaintiff  in  the  present  action  made 
sufficient  proof  of  his  case  to  require  a  sub- 
mission of  it  to  the  Jury,  and  it  was  erroneous 
for  the  court  to  grant  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  820.*] 

(Syllabus  by  the  Conrt) 

Error  from  City  Oonrt  of  Waycioes;  Jno. 
T.  Myers,  Judge. 

Action  by  James  M.  Smith  for  personal  in- 
juries against  the  Atlantic  Coast  Line  Rail- 
road Company.  Plaintiff  was  nonsuited,  and 
brings  error.    Reversed. 

On  November  21,  1905,  the  plaintiff,  while 
standing  in  front  of  the  defendant's  passen- 
ger station  at  Waycross,  was  severely  in- 
jured by  the  explosion  of  two  railway  tor- 
pedoes run  over  by  a  passing  locomotive.  He 
was  Intending  to  take  a  train  for  Jackson- 
ville, Fla.,  which  according  to  the  published 
schedule  left  Waycross  at  6:20  a.  m.,  but 
which  he  thought  left  at  6  o'clock.  He  bad 
spent  the  night  sitting  up  with  a  sick  friend 
near  the  station.  At  about  4:80  o'clock  he 
left  the  friend's  house,  and  walked  across 
to  the  ticket  office,  and,  finding  that  dosed, 
he  went  into  the  restaurant  connected  with 
the  station,  ate  a  sandwich  and  drank  a  cup 
of  coffee;  this  taking  about  16  minutes.  He 
went  out  to  the  front  of  the  building,  upon  a 
gravel  walkway,  over  which  passengers  walk- 
ed from  the  waiting  rooms  to  the  ticket  office, 
restaurant,  etc.  He  had  started  to  the  white 
waiting  room,  but  stopped  on  the  walkway 
and  engaged  in  conversation  with  another 


gentleman.  While  they  were  tbns  atandlne 
talking.  In  front  of  the  waiting  roona,  about 
seven  or  eight  feet  from  the  tracks,  an  engine 
passed  and  exploded  two  torpedoes  Immedi- 
ately in  front  of  them.  The  explosion  made 
considerable  noise,  and  a  piece  of  the  metal 
covering  in  which  the  explosive  sabstance 
was  contained  strudc  the  plaintiff,  one  piece 
piercing  his  eye,  another  making  a  womid 
upon  his  stomacB,  and  stUl  another  going  Into 
his  leg.  The  torpedoes  are  made  of  dynamite- 
or  other  explosive  substance  contained  in  a 
metal  covering  about  1%  inches  wide  and 
about  2  Inches  long,  with  tin  projections  on 
either  side,  so  that  the  torpedoes  may  be 
fastened  to  the  top  of  the  rail  by  clamping 
the  tin  projections  under  the  sides  of  the  rail. 
They  are  used  as  danger  signals  in  train 
service.  Under  railway  rules  two  torpedoes- 
Indicate  one  thing,  while  one  torpedo  Indi- 
cates another  in  stopping  and  flagging  trains. 
They  were  furnished  to  engineers  and  firemen 
at  supply  stations  located  at  different  points ; 
one  of  these  supply  stations  being  located  at 
Waycross.  It  was  against  the  rules  of  the 
company  to  put  them  out  in  the  yards  around 
stations,  though  th^  were  occasionally  ex- 
ploded there.  The  yards  of  the  defendant 
company  at  Waycross  are  extensive  and  con- 
tain a  large  number  of  tracks  around  and 
adjacent  to  its  passenger  station.  It  bas 
lines  of  railroad  coming  into  this  station 
from  five  different  directions — ^from  Savan- 
nah, Brunswick,  Jacksonville,  Montgomery, 
and  Altmny — and  it  also  handles  trains  from 
a  branch  of  the  Atlanta,  Birmingbam  & 
Atlantic  Railroad  throu{^  the  same  yards. 
The  restaurant  and  usually  the  waiting 
rooms  are  kept  open  all  night  The  defend- 
ant's yardmaster,  who  testified  as  a  witnes» 
for  the  plaintiff,  stated  that  be  was  on  duty 
that  night  handling  trains  In  the  yards; 
that  there  was  no  necessity  for  putting  down 
torpedoes  in  the  yards  ais  other  means  of 
signaling  were  arranged  for  there;  that  if 
one  of  the  employes  had  desired  to  put  tor- 
pedoes down,  It  might  have  been  done  with- 
out asking  him,  but  that  he  did  not  know  of 
any  being  placed  in  the  yard  by  any  of  the- 
employes  that  night ;  that  so  far  as  he  knew^ 
torpedoes  might  be  obtained  by  other  than 
railway  companies  by  purchase  or  otherwise  ; 
that  sometimes  in  transporting  torpedoes- 
from  the  supply  rooms  to  the  trains  employes 
carried  them  in  their  pockets,  and  they  might 
be  dropped  occasionally,  though  he  did  not 
know  of  any  being  lost  thus;  that  It  would 
be  Improbable  that  a  locomotive  could  ex- 
plode torpedoes  unless  they  were  on  top  of 
the  rail.  The  flange  of  the  engine  wheel 
would  hardly  explode  one  lying  on  the- 
ground  near  the  rail.  These  facts  appearing 
in  the  testimony,  the  court  granted  a  non- 
suit on  motion  of  the  defendant 
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Wilson,  Bennet  &  Lambdln  and  Craw- 
ley &  Crawley,  for  plaintlll  In  error.  Ben- 
net  &  Conyers  and  S.  W.  Hltcb,  for  defend- 
ant In  error. 

POWELL,  J.  (after  stating  the  facts  aa 
vabove).  1.  Much  of  the  dlacnsslon  of  the 
case  by  counsel  has  been  upon  the  point  aa 
to  whether  the  presumption  of  negligence  at- 
tached to  the  defendant  vpoa  proof  that  the 
plalntift  was  Injured  by  the  explosion  of  a 
torpedo  run  over  by  the  engine.  Civ.  Code 
1895,  i  2321,  provides  for  a  presumption  of 
negligence  against  railway  companies  where 
the  damage  is  done  "by  the  running  of  the 
locomotives  or  cars  or  other  machinery  or 
*  *  *  by  any  person  in  the  employment 
and  service  of  such  companies."  The  pre- 
sumption relates  only  to  the  particular  acts  of 
negligence  set  out  in  the  petition.  In  this  case 
the  proximate  cause  of  the  injury  Is  not  alleg- 
-ed  to  have  been  any  negligence  In  the  opera- 
tion of  the  locomotives.  The  word  "running," 
as  used  In  this  code  section,  does  not  refer  so 
much  to  actual  motion,  as  it  does  to  the  gen- 
eral operation  of  the  things  named  in  the 
statute.  Oa.  Ry.  &  Elec.  Co.  v.  Beeves,  123 
Ga.  705,  51  S.  B.  610 ;  S.  F.  &  W.  Ky.  Co.  v. 
Slater,  82  Ga.  391,  17  S.  E.  750.  See  Hub- 
bard T.  Maoon  Ry.  Co.  (this  day  decided)  62 
S.  E.  1018,  and  cases  cited.  The  negligent 
presence  of  the  explosives  in  the  front  of 
the  passenger  station  where  the  presence  of 
persons  might  be  expected  is  the  gist  of  the 
present  action.  If  the  torpedoes  were  placed 
there  by  outsiders.  It  was  not  a  case  for  the 
operation  of  the  statutory  presumption.  If 
they  were  placed  or  dropped  there  by 
employes,  it  was  such  a  case.  The  burden  of 
proving  that  they  were  placed  there  by  an 
employe  was  therefore  upon  the  plaintlft; 
and  we  suppose  that  the  trial  Judge  granted 
the  nonsuit  on  the  theory  that  the  plalntilf 
'had  not  shown  that  they  were  placed  or  drop- 
ped there  by  an  employe  of  the  defendant 
•company. 

2.  Under  all  the  circumstances  shown,  we 
think  that  the  plaintiff  proved  enough  to 
make  a  prima  fade  case,  such  a  case  as  to 
raise  an  issue  for  submission  to  the  Jury. 
The  torpedoes  were  there  as  a  result  of  an 
act  deliberate  or  negligent  either  of  the 
company's  employes  or  of  some  outsider. 
They  were  upon  premises  controlled  by  the 
defendant.  This  is  of  some  evidentiary  valne, 
though  slight  These  torpedoes  were  a  spe- 
cial contrivance  designed  for  and  used  pe- 
culiarly In  railway  service.  Nobody  else  bad 
any  business  with  them,  and  especially  had 
no  right  to  place  them  on  the  company's 
traces.  An  outsider,  however,  might  have 
bought,  found,  or  stolen  them,  and  might 
have  put  them  on  the  track.  Let  us  examine 
the  time,  place,  and  other  circumstances  to 
see  if  this  is  reasonable.  The  time  was  4 
o'clock,  before  dawn,  on  a  winter  morning. 
The  place  was  In  the  yards  of  the  defendant, 
where  its  employes  were  on  duty  making  up 


and  shifting  trains  of  cars,  and  was  in  front 
of  the  passenger  station,  some  of  the  rooms 
of  which  were  lighted  and  open.  Say  that 
the  object  of  the  outsider  was  sport  or  mis- 
chievous prank.  Is  it  probable  that  any  one 
would  previously  furnish  himself  with  two 
torpedoes,  and  then  go  to  this  open  place  on 
the  premises  of  the  railway  company  in  the 
late  hours  of  a  winter  night  to  hear  them  ex- 
plode, or  to  witness  the  results  of  their  ex- 
plosion? Such  things  are  not  usually  done 
that  way.  If  the  outsider's  purpose  was  sin- 
ister, he  would  hardly  have  chosen  so  open  a 
location  for  the  place  of  bis  offense,  and 
would  hardly  have  used  a  cauticm  signal  as 
a  means  of  committing  it.  This  theory  seems 
unreasonable.  The  deliberate  act  of  an  out- 
sider seems  improbable.  An  unintentional 
dropping  of  two  torpedoes  in  such  a  manner 
that  both  of  them  should  fall  on  the  top  of 
the  rail  and  balance  themselves  and  remain 
there  would  be  even  more  unlikely.  On  the 
other  hand,  if  the  employes  for  some  purpose 
in  hand  connected  with  the  moving  of  the 
trains  In  the  yard  had  found  It  more  con- 
venient to  use  torpedoes  for  a  signal  instead 
of  the  ordinary  means  of  signaling,  the  very 
ftict  that  there  was  a  rule  against  using  them 
in  the  yards  would  be  a  reason  why  they 
would  choose  to  use  them  there  only  In  the 
dark  hours  of  the  morning,  when  the  viola- 
tion of  the  rule  would  be  least  likely  of  de- 
tection. The  presence  of  a  single  torpedo 
would  not  make  so  strong  a  case  against  the 
employes  as  does  the  fact  that  there  were 
two  of  them.  In  the  first  place,  one  would 
serve  any  probable  purpose  of  an  outsider  as 
well  as  two ;  on  the  other  hand,  the  arrange- 
ment of  two  torpedoes  is  a  regular  train  sig- 
nal, such  as  an  employe  would  give  and  an 
engineer  would  recognize.  While  a  plaintiff, 
who  relies  upon  circumstantial  evidence  for 
the  establishment  of  the  case,  must  raise 
more  than  a  mere  suspicion,  and  must  reason- 
ably establish  the  theory  relied  upon,  yet  in 
the  present  case  there  was  more  than  "a 
mere  scintilla  of  Inconclusive  circumstances" 
— there  was  "scope  for  legitimate  reasoning 
by  the  Jury."  Georgia  Railway  &  Electric 
Co.  V.  Harris,  1  Ga.  App.  714,  67  S.  E.  1076. 
"In  arriving  at  a  verdict  the  jury,  from 
facts  proven,  and  sometimes  from  the  absence 
of  counter  evidence,  may  Infer  the  existence 
of  other  facts  reasonably  and  logically  con- 
sequent on  those  proved."  Civ.  Code  1895,  | 
5157.  By  comparing  the  present  circumstan- 
ces with  those  relied  on  by  the  plaintiffs  In 
many  of  the  suits  In  this  state  in  which  re- 
coveries have  been  sustained  for  fires  alleged 
to  have  been  set  out  by  locomotives  (e.  g., 
Greene  v.  Central  Ry.  Co.,  130  Ga.  375,  80 
S.  B.  861  and  citations),  it  will  be  seen  that 
we  are  making  no  exception  to  any  general 
rule  In  holding  that  nonsuit  was  improper. 
"A  nonsuit  is  not  granted  merely  because  the 
court  would  not  allow  a  verdict  for  the  plain- 
tiff  to  stand."    It  Is  only  when,  admitting  all 


Digitized  by 


Google 


1022 


82  SOUTHEASTERN  REPORTER. 


(Ga. 


the  facts  proved  and  all  reasonable  deductions 
therefrom,  the  plaintiff  has  not  made  oat  a 
prima  facie  case,  that  this  is  the  legal  result 
of  a  trial.    Civ.  Code,  f  5347. 

As  the  case  Is  to  go  to  trial  again,  we  may 
add  that,  under  the  facts  appearing  tn  the 
proof,  the  degree  of  diligence  owing  by  the 
defendant  to  the  plalntlfF  was  ordinary,  and 
not  extraordinary,  care.  Cf.  Southern  Ry. 
Ck>.  T.  Rosenheim,  1  Oa.  App.  768,  769,  68 
S.  E.  81. 

Judgment  reversed. 


ATLANTIC  COAST  LINE  R.  00.  T.  DAVIS 

&  BRANDON.    (No.  1,267.) 
(Court  of  Appeals  of  Oeorgia.-    Nov.  23,  1908.) 

1.  PLEAniNO   (I   18*) — Speciai,  Demttbbeb. 

Reasonable  certainty  ia  all  that  is  neces- 
sary to  render,  pleadings  exempt  from  attack  by 
special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  39;    Dec.  Dig.  §  18.  ♦] 

2.  RAiLBOAns  ({  456*)— FiBES  Set  bt  Loco- 
motives. 

It  is  the  duty  of  a  steam  railway  company 
to  exercise  ordinary  care  to  keep  its  tracks  and 
right  of  way  free  from  combustible  materials, 
whereby  fire  from  its  locomotives  may  be  com- 
mnnicated  to  adjacent  property.  An  action  will 
lie  for  negligence  in  this  respect,  though  the  en- 
gine from  which  the  fire  escaped  was  properly 
equipped,  and  pmdently  handled. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1673;   Dec  Dig.  {  466.*] 

3.  RAfLBOADB  (S465*)—FiBEB— Combustibles 
ON  Right  of  Wat. 

The  liability  of  a  steam  railway  company 
for  damages  resulting  from  its  failure  to  Keep 
its  right  of  way  reasonably  clear  of  combustible 
materials  likely  to  be  ignited  by  passing  locomo- 
tives is  not  defeated  by  the  fact  that  the  lands 
of  the  adjacent  owner  are  in  a  similar  condi- 
tion. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1690;   Dec.  Dig.  |  465.*] 

4.  Railboads    (i   483*)— IHJUBT   by   Pibes— 
Damages. 

Where  a  plaintiff  shows  that  he  was  in  pos- 
session of  turpentine  and  resin  produced  but 
still  remaining  on  the  pine  trees,  but  does  not 
show  title  to  the  land,  the  measure  of  damage 
for  a  destruction  of  the  turpentine  and  resin  is 
its  market  value. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1737;.  Dec.  Dig.  {  483.*] 

o.  Review  on  Appeal. 
No  error  appears. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Brunswick; 
D.  W.  Krauss,  Judge. 

Action  by  Davis  &  Brandon  against  the 
Atlantic  Coast  Line  Railroad  (Jompany. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Bennet  &  Conyers,  for  plaintiff  In  error. 
U.  D.  Meader,  for  defendants  in  error. 

POWELL,  J.  The  plaintiffs  sued  the  rail- 
way company  for  negligently  setting  Are  to 
and  burning  the  crude  turpentine  and  resin 
In  certain  turpentine  boxes  which  they  owned 


on  the  trees  on  a  definitely  designated  tract 
of  land  adjacent  to  the  defendant's  right  of 
way  near  Bladen,  Ga.     The  allegations  of 
negligence  In  the  original  petition  are  as  fol- 
lows:  "That  said  Are  as  set  out  In  tlie  pre- 
vious paragraph  was  occasioned  by  the  negli- 
gent, careless,  insufficient,  deficient,  and  on- 
sklllfol  construction  of  the  smokestacks  of 
said  defendant's  locomotives,  by  the   negli- 
gent, careless,  unskillful,  and  insnffldent  op- 
eration and  management  of  said  locomotives 
by  said  defendant's  servants,  agents,  and  em- 
ployes on   said  occasion,  and  by  the    negli- 
gence and  carelessness  of  defendant  in  not 
keeping  its  right  of  way  along  its   tracks 
cleared  and  free  from  grass  and  trash,  as  in 
duty  bound  It  should  have  done."     The  de- 
fendant demurred  to  this  on  the  foliowing 
grounds:    "Because  the  plaintiff  fails  to  al- 
lege  in   the   fifth    paragraph   or   elsewhere 
wherein  the  smokestacks  of  defendant's  lo- 
comotives  were    negligently,    carelessly,    in- 
sufficiently,  or  unsklllfuUy  constructed,    be- 
cause he  falls  to  state  In  said  fifth  para- 
graph or  elsewhere  wherein  the  said  operation 
and  management  of  said  locomotives  l>y  said 
defendant's  servants  was  negligent,  careless, 
unskillful  and  insufficient,  because  he   fails 
to  allege  wherein  the  defendant  was  guilty 
of  negligence  or  carelessness  in  not  keeping 
its  right  of  way  cleared  and  free  from  grass 
and  trash."    The  plaintiffs  amended  and  am- 
plified these  allegations  as  follows:     "Said 
engine's    spark    arrester    was    insufficiently 
and  Improperly  constructed  to  prevent   live 
sparks  of  fire  from  issuing  from  said  smoke- 
stack, and  the  engineer  In  charge  of  said  lo- 
comotive was  negligent  In  operating  said  lo- 
comotive, In  that  he  caused  said  engine  to 
exhaust  at  that  point,  and  not  at  some  other 
point  where  there  was  less  danger  of  fire 
being  caused  by  such  emission  of  sparks,  as 
In  a  swamp  or  while  crossing  a  stream,  which 
he  had  an  opportunity  of  doing;  there  being 
no  necessity  for  causing  such  emission  of 
sparks  at  that  point    Defendant  was  further 
negligent  in  permitting  dry  grass  and  trash, 
which  were  then  and  there  in  a  very  inflam- 
mable and  conbuBtlble  condition,  to  remain 
and  be  on  its  said  right  of  way  at  that  point" 
The  court  overruled  the  demnrrer  as  to  these 
as  well  as  to  other  points  presented  therein, 
but  not  here  mentioned,  as  we  do  not  deem 
them  of   sufficient  general   importance.     On 
the  trial  the  plaintiff  showed  no  paper  title 
to  the  lands  on  which  the  turpentine  trees 
and  boxes  were  located,  but  proved  that  they 
were  in  actual  possession  of  the  turpentine 
boxes,  and  of  a  still  and  certain  houses  locat- 
ed thereon.     There  was  sufficient   evidence 
to  Justify  the  Jury  in  inferring  that  the  Are 
was  started  through  the  emission  from  the 
locomotive  of  the  defendant  of  a  spark  or 
sparks  which  fell  Into  dry  grass  on  Its  right 
of  way,  igniting  It  so  that  the  fire  spread 
therefrom    into    the    plaintiff's    turpentine 
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woods.  Though  thlf  was  anffldent  to  cast 
upon  the  defendant  the  presumption  of  negli- 
gence, the  defendant  met  and  fully  overcame 
this  presumption  so  far  as  the  construction 
and  oi>eratlon  of  the  locomotive  were  con- 
cerned, and  the  only  allegation  left  Issuable 
was  as  to  Its  allowing  dry  combustible  grass 
to  accumulate  and  remain  upon  its  right  of 
way.  The  grass  In  question  was  a  full  nat- 
ural growth  of  dry  dead  wire  grass  such  as 
is  to  be  found  throughout  large  portions  of 
the  country  in  that  section  of  the  state  at 
that  time  of  the  year,  Deceml>er.  The  jury 
found  a  verdict  tor  the  plaintiff,  and  the  de- 
fendant brings  a  number  of  exceptions. 
Some  of  them  will  be  discussed  in  the  opinion.' 
Others  we  dispose  of  by  the  general  state- 
ment that,  after  careful  examination  of  them, 
we  do  not  find  them  to  be  meritorious. 

1.  The  special  demurrers  to  the  plaintlflTs 
allegations  of  negligence  were  originally 
well  taken;  but  the  amendment  cured  the 
deficiencies.  Beasonable  certainty  Is  all  that 
Is  required  in  pleadings.  Mere  conclusions 
will  not  suffice  as  allegations  of  negligence. 
However,  stmctural  descriptions  of  defects 
alleged  in  machinery  are  not  required  in 
order  to  give  the  necessary  certainty.  To 
state  specific  concrete  Improper  results  which 
a  machine  In  question  produced  is  often  suf- 
ficient to  describe  a  defect  definitely.  In 
other  words,  to  say  that  a  locomotive  smoke- 
stack was  so  Insufficiently  constructed  that 
It  allowed  live  sparks  of  fire  to  come  through 
describes  a  lack  in  Its  construction  with 
legal  definlteness.  An  examination  of  the 
record  upon  which  the  fifth  headnote  in  the 
case  of  Green  v.  Babcock  Co.,  130  Ga.  470, 
60  S.  E.  1062,  is  based,  shows  that  the  Su- 
preme Court  recognizes  and  applies  this 
principle.  See,  also,  Ga.  By.  &  E.  Co.  v. 
Beeves,  123  Ga.  697  (3),  51  S.  B.  610. 

2.  It  Is  a  rule  flowing  from  the  common  law 
and  recognized  In  this  state,  as  well  as  In 
most  of  the  other  American  states,  that  it  Is 
a  duty  of  a  steam  railroad  company  to  exer- 
cise ordinary  care  and  diligence  In  keeping 
Its  track  and  right  of  way  free  from  combust- 
ible matter  whereby  fire  from  Its  locomo- 
tives may  be  carried  to  adjacent  property, 
and  that  an  action  will  lie  for  negligence  in 
this  respect,  although  it  may  be  shown  that 
the  engine  from  which  the  fire  escaped  was 
properly  equipped  and  prudently  handled. 
Georgia  B.  Co.  v.  Lawrence,  74  Ga.  534; 
Southern  By.  Co.  v.  Thompson,  129  Ga.  367 
(8),  58  S.  E.  1044;  Western  &  Atlantic  B.  Co. 
V.  Tate,  129  Ga.  526(2),  59  S.  E.  266.  The 
very  fact  that  fire  will  sometimes  escape 
from  locomotives,  though  most  carefully 
equipped  and  handled,  makes  It  the  dictate  of 
prudence  that  the  adjacent  right  of  way 
should  also  be  taken  into  consideration  by 
the  railway  company  In  the  discharge  of  its 
duty  of  so  using  its  own  property  as  not  to 
Injure  the  property  of  others.  See  13  Am.  ft 
Eng.  Enc.  of  Law  (2d  Ed.)  466  et  seq. 

3.  Though  it  was  ruled  to  the  contrary  In 


an  early  Illinois  case.  It  is  now  well  settled 
by  a  strong  current  of  American  authority 
that  the  liability  of  a  railway  company  for 
damages  resulting  from  a  failure  to  keep  its 
right  of  way  reasonably  clear  of  combustible 
materials  likely  to  be  Ignited  by  passing  lo- 
comotives is  not  defeated  by  the  fact  that  the 
lands  of  the  adjacent  owner  are  in  similar 
condition.  Salmon  v.  Delaware  B.  Co.,  38  N. 
J.  Law  (9  Vroom)  5,  20  Am.  Bep.  S56,  and 
note;  Walker  v.  Chicago  By.  Co.,  76  Kan. 
32,  90  Pac.  772,  12  L.  B.  A.  (N.  S.)  624,  and 
cases  cited  In  the  footnote.  The  differences 
In  the  uses  to  which  the  owners  have  put 
their  property  fairly  permits  of  a  difference 
in  the  quantum  of  dUlgence  to  be  required 
of  them  respectively. 

4.  The  plaintiffs  did  not  sue  for  damage  to 
the  freehold,  but  for  injury  to  the  turpentine 
and  resin  contained  in  the  boxes  and  adher- 
ing to  the  faces  of  the  trees  and  ready  to  I>e 
gathered.  The  plaintiff  showed  no  paper 
title  or  color  of  title  as  to  the  land.  Testi- 
mony that  they  were  engaged  in  taking  tur- 
pentine from  the  trees,  or  that  they  had 
houses  thereon,  did  not  show  possession 'of 
the  entire  tract  of  land.  There  being  no 
basis  for  the  application  of  the  principle  of 
constructive  possession,  the  possessio  pedis 
was  presumptive  evidence  of  title  at'  most 
only  to  the  trees  which  were  worked  for  tur- 
pentine, and  as  to  the  particular  ground  on 
which  the  houses  stood.  Compare  Knight  v. 
Isom,  113  Ga.  613,  39  S.  E.  103.  In  the  plead- 
ings the  plaintiffs  did  not  assert  title  to  the 
land,  but  only  to  the  turpentine  and  resin, 
and  Incidentally  to  the  turpentine  boxes. 
In  the  proof  they  showed  no  title  to  the  land, 
but  only  to  the  turpentine  and  resin  and  per- 
haps to  <the  boxes  in  the  trees.  Turpentine 
and  the  right  to  work  the  pine  trees  for  it 
are  appurtenances  of  the  timber,  and  not  of 
the  land,  where  the  land  and  timber  are  sep- 
arately owned.  Bed  Cypress  Lumber  Co.  v. 
Beall  (this  day  decided)  62  S.  E.  106&  The 
suit  was  not  for  damages  to  the  freehold. 
The  proper  measure  of  damages  was  that 
stated  by  the  trial  court  the  market  value  of 
the  turpentine  and  resin  destroyed.  Compare 
Western  B.  Co.  v.  Tate,  129  Ga.  526,  59  S.  E. 
266;  So.  By.  Co.  v.  Thompson,  129  Ga.  367, 
58  S.  E.  1044.  It  Is  hardly  necessary  to  add 
that  the  testimony  that  the  plaintiffs  produc- 
ed the  turpentine  and  resin  by  boxing  and 
working  the  trees  for  it,  and  that  they  had 
an  employ^  in  the  woods  engaged  in  gather- 
ing It  on  the  day  it  caught  fire,  is  evidence 
of  such  possession  as  to  raise  the  legal  pre- 
sumption that  they  were  the  owners  of  It. 

6.  The  excerpts  from  the  charge  to  which 
exceptions  are  taken  are  not,  when  considered 
in  connection  with  the  context,  erroneous. 
The  charge  as  a  whole  was  a  terse,  fair  and 
accurate  presentation  of  the  points  involved 
In  the  case  and  gave  the  defendant  the  l>ene- 
fit  of  all  Its  contentions  at  least  as  fully  as 
they  were  presented  by  the  pleadings. 

Judgment  affirmed. 
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JORDAN  T.   FARMERS'   &   MBROHANTS' 

BANK.     (No.  1,166.) 
(Court  of  Appeals  of  Georgia.    Nor.  25,  1908.) 

1.  Pbiitcipai.  and  SUBETr  (§  126*)  — Dl8- 
CHABOB  or  SiTBETr— Nonaction  bt  Cbbd- 

ITOB. 

"Mere  nonaction  b;  tlie  creditor  will  not 
release  the  surety,  unless  such  nonaction  makes 
onproduetiTe  some  collateral  security,  •  •  • 
or  is  based  npon  a  consideration  paid  by  the 

grincipal  debtor  to  the  creditor,  or  he  is  noti- 
ed  under  the  statute  to  collect  the  debt."  Civ. 
Code  1896,  {  2972;  Lumsden  v.  Leonard,  66 
Ga.  374. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Sare^,  Cent  Dig.  H  812^-328;  Dec.  Dig.  I 
125.*I 

2.  Pbincipal  and  Sukety  (§  126*)— Notiot  to 

COIXKCT  DkBT— SUFEICIKNOT. 

Verbal  requests,  however  urgent  and  fre- 
quent, by  a  surety  to  the  creditor,  to  take  action 
to  collect  the  debt  from  the  principal  debtor, 
will  not  relieve  the  surety.  To  avail  the  surety, 
the  request  or  notice  to  the  creditor  to  collect 
the  debt  out  of  the  principal  debtor  must  be  in 
writing  and  in  conformity  to  the  statute  on  that 
subject  Civ.  Code,  §  2974;  Souter  t.  Bank, 
94  Ga.  713,  20  S.  E.  111. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
BuVety,  Cent  Dig.  f  344 ;   Dec.  Dig.  »  m*] 

8.  Pbinctpal  and  Subett  (§  164*)— Execu- 
tion—Pbbsonb  IiiABLB— Election. 

A  creditor,  who  holds  an  execution  against 

both  principal  and  surety,  may,  at  his  election, 

proceed  against  the  pro];>erty  of  either.    Manry 

T.  Shepperd,  57  Ga.  68. 
[Eld.  Note.— For  other  cases,  see  Principal  and 

Surety,  Cent  Dig.  H  456-466;    Dec.   Dig.   f 

164.*I 

4.  Pbincipai.  and  Subett  (g  126*)  — Dis- 
chaboe  of  Subett  —  Failubk  to  Pbotk 
Debt  in  JBankbuptoy. 

The  failure  or  refusal  of  the  creditor  to 

prove  the  debt  in  bankruptcy  against  the  princi- 


pal debtor  will  not  discharge  the  surety.  Bankr. 
Act  July  1,  1898,  c.  641. 1  16,  80  Stat  650  (U. 
S.  Comp.  St  1901,  p.  3428). 

[E!d.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  827 ;   Dec.  Dig.  {  !&.•] 

5.  Apfbai.  and  Ebbob  (|  1004*)— Review- 
Questions  OF  Fact— IBBUB  of  Iixegautt 
— Damaqeb  fob  Delay. 

Where  an  affidavit  of  illegality  has  been 
dismissed  on  demurrer  for  insufficiency,  the  jury 
may  be  authorized  to  infer  therefrom  that  it 
was  filed  for  delay  only,  and  a  verdict  assessing 
damages  at  less  tlian  26  per  cent  of  the  princi- 
pal debt  in  favor  of  the  plaintitF  in  execution 
and  against  the  defendant  in  execution  for  de- 
lay will  not  be  disturbed,  where  there  is  any  evi- 
dence to  support  it,  unless  for  some  material  er- 
ror of  tow.    Civ.  Code  1895.  |  4739. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3944-8947;    Dec  Dig.  i 

6.  Appeal  and  Ebbob  (g  1078*)  —  Absion- 
ments  of  EiBBOB— Abandonment. 

Assignments  of  error,  not  insisted  on  or 
alluded  to  in  the  argument  or  brief,  will  be  con- 
sidered as  alMndoned. 

[Ed.  Note.— For  other  cases,  see  'Appeal  and 
Error,  Cent  Dig.  SI  4266-1261;  Dec  Dig.  S 
1078.*] 

7.  No  error  appears,  and  the  verdict  was 
fully  authorized. 
(Syllabus  by  the  Court.) 

Error  from  C9ty  Oonrt  of  SandersTiUe; 
J.  F.  Brannen,  Judge. 

Action  between  C.  C.  Jordan  and  the  Farm- 
ers' &  Merchants*  Bank.  From  the  Judgment, 
Jordan  brings  error.    Affirmed. 

B.  L.  Stephens,  for  plaintiff  in  error.  G.  H. 
Howard  and  Hlnes  &  Jordan,  for  defoidant 
In  error. 

HILL,  C  J.    Jndgm«it  affirmed. 
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BKAY  et  al.  t.  PEACE. 
(Supreme  Court  of  Georgia.    Dec.  1,  1908.) 

1.  Pabinbbsbif    (S    202*)— AcnoH    Aoautbt 

PaBTNEK— INTEBVENTION. 

In  a  suit  against  an  individual,. it  was  not 
erroneous  for  the  judge  to  refuse  to  entertain 
a  plea  offered  by  a  firm  of  which  the  individual 
was  a  member,  where  neither  the  firm  nor  the 
other  member  thereof  was  declared  against  or 
otherwise  appropriately  made  a  party  to  the 
suit. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  i  202.*] 

2.  Pabtiss   (8  84*)— Detiotb— MoDK  of  Ob- 
jBonoH — Dkkurbeb. 

If  it  appears  on  the  face  of  the  petition 
that  the  suit  Is  brought  against  an  individual 
for  the  debt  of  a  paTtnership  of  which  he  is  a 
member,  objection  may  be  raised  by  demurrer. 
If  it  does  not  so  appear,  but  the  defendant 
claims  that  the  suit  against  him  as  an  individ- 
ual is  based  upon  a  partnership  liability,  and 
that  the  other  partner  is  a  necessary  party, 
the  point  should  be  raised  by  a  plea  in  abate- 
ment. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  «  184-138;  Dec.  Dig.  *84;*  Pleading, 
Cent.  Dig.  f  4&4.] 

5.  Abatement   aitd  Revivai.  (8  81*)- Dila- 
TOBY  Plka.— Oath  ahd  Tuix  of  Fhikg. 

Such  a  plea  is  a  dilatory  plea,  and  must 
be  filed  un4er  oath  at  the  first  term  of  court. 
Civ.  Code  1895,  t  5058;  Merritt  v.  Bagwell,  70 
Ga.  678,  685. 

[Eld.  Note.— For  other  cases,  see  Abatement 
and  Bevival,  Cent.  Dig.  i  500;  Dec.  Dig.  i 
81.*] 

4.  Pabtnebship  (§  216*)— Actions— Defends. 

Partners  are  each  liable  for  the  debts  of 
the  partnership ;  and  if  one  be  sued  upon  such 
a  debt,  and  no  objection  for  nonjoinder  is  duly 
raised  by  demurrer  or  plea,  it  furnishes  to  the 
defendant  sued  no  defense  to  prove  that  he  con- 
tradicted the  indebtedness  on  behalf  of  a  firm 
of  which  he  was  a  member,  and  that  he  has  a 
partner  who  is  not  before  the  court.  Uirsch  v. 
Oliver,  91  Oa.  654(4),  18  S.  E.  354;  15  Enc. 
PI.  &  Pr.  928. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  417;    Dec.  Dig.  {  216.*] 

6.  Pleading  (§  106*)- Plea  in  Abatement- 
Sufficiency. 

In  a  suit  for  the  price  of  personal  prop- 
erty, where  the  petition  alleged  that  the  de- 
fendant had  been  the  highest  and  best  bidder  at 
an  administrator's  sale,  and  h^A  bought  tb^ 
property  from  the  plaintiS  at  a  certain  price, 
and  that  it  had  been  delivered  to  him,  mere 
vague  statements  in  the  unsworn  answer,  to 
the  effect  that  the  defendant  denied  such  allega- 
tions, but  admitted  that  a  partnership  compos- 
ed of  himself  and  another  had  bought  the  prop- 
erty, and  it  had  been  delivered  to  them,  were 
not  sufficient  to  meet  the  requirements  of  the 
law  as   to  a  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  {  106.*] 

6.  Plea  in  Abatement— Sufficiency. 

Under  the  rulings  contained  in  the  previ- 
ous headnotes,  a  verdict  against  the  defendant 
was  inevitable,  and,  in  the  absence  of  a  proper 
plea  in  abatement,  there  was  no  error  in  re- 
jecting evidence  offered  by  the  defendant  that 
the  purchase  was  made  by  the  defendant  for  his 
firm,  or  In  directing  a  verdict  for  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Clayton  Coun- 
ty; W.  C.  Worrlll,  Judge. 


Action  by  J.  F.  Peace,  administrator, 
agalnat  J.  J.  Bray.  Judgment  for  plalntiil, 
and  defendant  brings  error.    Affirmed. 

Peace,  administrator,  brought  suit  against 
J.  J.  Bray,  to  which  an  answer  was  filed  by 
the  defendant  The  firm  of  J.  J.  Bray  &  Bon, 
a  firm  composed  of  the  defendant  and  an- 
other, also  filed  a  plea,  but  the  other  partner 
did  not  become  a  party,  nor  ask  to  be  made 
such.  In  this  plea,  by  way  of  cross-action, 
the  firm  sought  to  recover  a  Judgment  against 
the  plaintiff.  On  motion  such  plea  was 
stricken.  After  the  plaintiff  had  made  out 
his  case,  the  defendant  offered  to  testify  that 
he  bought  the  property  for  his  firm,  composed 
of  himself  and  his  son,  and  that  this  was 
known  to  the  plaintiff. '  On  objection  this  evi- 
dence was  rejected,  and  a  verdict  was  direct- 
ed for  the  plaintiff.    The  defendant  excepted. 

J.  F.  GoUgbtly,  for  plaintiff  In  error.  W. 
L.  Watterson  and  Jos.  W.  &  John  I).  Hum- 
phries, for  defendant  In  error. 

ATKINSON,  J.  The  headnotes  sufficient- 
ly deal  with  the  case;  but  it  will  not  be  out 
of  place  to  consider  the  pleadings  for  the  pur- 
pose of  showing  that  the  plea  of  the  defend- 
ant to  which  reference  was  made  in  the 
fifth  headnote  was  not  a  plea  In  abatement . 
on  accotmt  of  nonjoinder  of  parties.  The  suit 
was  for  the  purchase  price  of  personal  prop- 
erty sold  at  administrator's  sale,  which  was 
alleged  to  have  been  bid  In  by  the  defendant, 
and  for  which  he  refused  to  pay.  The  fourth 
paragraph  of  the  petition  was  as  follows: 
"Petitioner  further  says  that  at  said  sale  one 
J.  J.  Bray,  of  this  county,  was  the  highest 
and  best  bidder  for  186%  bushels  of  com 
at  the  price  of  67  cents  per  bushel;  also  of 
635  pounds  of  hay  at  the  price  of  51  cents  per 
100;  and  that  the  same  was  knocked  off  to 
him  at  said  price,  which  said  com  and  hay 
at  the  price  of  his  bid  amounted  to  the  sum 
of  $128.28."  The  fifth  paragraph  of  the  peti- 
tion was  as  follows:  "That  a  few  days  aft- 
er said  sale  he,  petitioner,  delivered  the  said 
corn  and  hay  to  the  said  J.  J.  Bray,  and, 
after  the  same  was  so  delivered  to  him,  peti- 
tioner demanded  the  money  for  the  same, 
and  the  said  J.  J.  Bray  refused  to  pay  for 
same;  that  the  corn  and  hay  were  worth  the 
price  that  he  bid  and  was  to  pay,  and  be  still 
falls  and  refuses  to  pay  for  the  same."  The 
answer  to  the  fourth  paragraph  of  the  peti- 
tion was  as  follows:  "Defehdant  denies  para- 
graph No.  4  of  the  petition,  except  he  admits 
that  J.  J.  Bray  &  Son,  a  partnership  com- 
posed of  J.  J.  Bray  and  W.  C.  Bray,  bought 
the  property  therein  set  out,  but  says  he  is 
not  liable  individually."  The  answer  to  the 
fifth  paragraph  was  as  follows:  "Defendant 
denies  paragraph  No.  5  of  the  petition,  ex- 
cept he  admits  that  the  property  was  deliver- 
ed to  J.  J.  Bray  &  Son,  and  he  admits  that 
the  property  was  worth  the  price  bid  for  the 
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same."  The  answer  was  not  verified.  This 
comprises  all  the  different  parts  of  the  an- 
swer which  could  possibly  be  construed  as  a 
plea  of  nonjoinder. 

Under  our  present  system  of  pleading, 
the  plaintiff  Is  required  to  plainly,  fully,  and 
distinctly  set  out  his  cause  of  action  in 
distinct  and  orderly  paragraphs.    Civ.  Code 

1895,  i  4961.  The  defendant  is  required  to 
distinctly  answer  each  paragraph  of  plain- 
tlfTs  petition,  and  Is  not  allowed  to  file  a 
mere  general  denlaL  Civ.  Code  1895,  }  5051. 
He  may  include  in  his  answer  different 
grounds  of  defense  against  the  action,  as,  tor 
Instance,  a  denial  that  he  owes  the  debt  al- 
leged by  the  plaintiff,  and  that  it  Is  barred 
by  the  statute  of  limitations,  and  that  it  has 
been  paid;  but  each  of  such  defenses  must 
be  distinctly  made.  ClT.  Code  1895,  §  5052. 
Under  the  denial  of  the  allegations  of  the 
plaintiff's  petition,  no  other  defense  Is  admis- 
sible except  such  as  disproves  the  plalntifTs 
action.  All  other  matters  in  satisfaction  or 
avoidance  must  be  specially  pleaded.  Civ. 
Code  1895,  (  5053.  The  distinction  between 
dilatory  pleas  and  pleas  to  the  merits  has 
not  been  abolished  by  our  pleading  act  of 

1896,  or  by  the  uniform  procedure  act  of  1887. 
Civ.  Code  1896,  f  5049.  An  answer  to  the 
plalntitTs  petition,  admitting  or  denying  the 
paragraphs  thereof,  is  pleading  to  the  merits; 
nor  is  it  otherwise  because  such  an  admission 
or  denial  may  be  qualified  by  some  explana- 
tion or  partial  admission.  It  Is  still  declar- 
ed by  our  Code  that  the  defendant  may  either 
demur,  plead,  or  answer  to  the  petition,  or 
may  file  one  or  more,  or  all,  these  defenses 
at  once,  without  waiving  the  benefit  of  ei- 
ther; and  that  he  may  file  two  or  more  pleas 
to  the  same  action.  But  it  is  declared  that 
"In  all  cases  demurrer,  pleas,  and  answer 
shall  be  disposed  of  in  the  order  named;  and 
all  demurrers  and  pleas  shall  be  filed  and  de- 
termined at  the  first  term,  unless  continued 
by  the  court,  or  by  consent  of  parties."  Civ. 
Code  1895,  i  5047.  And  also  that  "no  dilatory 
answer  shall  be  received  or  admitted  unless 
an  affidavit  shall  be  made  to  the  truth  there- 
of, and  must  be  filed  at  the  first  term."  Civ. 
Code  1895,  %  5058.  With  the  exception  of 
pleas  specially  required  to  be  sworn  to,  such 
as  dilatory  pleas  of  non  est  factum,  generally 
pleas  and  answers  are  not  required  to  be  veri- 
fied, except  where  the  petition  is  verified 
by  affidavit  Civ.  Code  1895,  S  5055.  Con- 
struing these  sections  together,  it  Is  evident 
In  our  opinion  that  It  is  the  intention  of  the 
law  that  dilatory  pleas  shall  be  expressly 
filed  as  such,  at  the  first  term  of  the  court, 
under  oath,  and  that  they  are  to  be  tried 
and  disposed  of  before  the  trial  on  the  merits. 
To  pick  out  from  an  unsworn  answer  clauses 
or  fractions  of  a  sentence,  which  taken  alone 
are  unintelligible,  fragmentary,  and  incom- 
plete, and  which  are  Inextricably  mixed  with 
admissions  or  denials  of  paragraphs  of  the 
plaintiff's  petition,  and  to  construe  them  as 
constituting  a  plea  of  nonjoinder,  would  breed 


confusion,  and  we  think  Is  not  proper.  If  it 
would  be  competent  for  the  defendant  to 
include  a  dilatory  plea  in  his  answer  at  all, 
certainly  it  should  be  distinctly  and  separate- 
ly set  up,  so  as  to  make  an  issue  which  could 
be  separately  submitted  to  the  Jury,  and  not 
merely  incidentally  be  drawn  from  qualifica- 
tions of  an  admission  or  denial  of  distinct 
allegations  of  facts  In  paragraphs  of  the 
plaintiff's  petition. 

In  the  case  before  us  the  plaintiff  alleged, 
in  the  fourth  paragraph  of  his  petition  above 
quoted,  that  J.  J.  Bray  was  the  highest  and 
best  bidder  for  186%  bushels  of  com  at  the 
price  of  67  cents  per  bushel,  and  also  of  635 
pounds  of  hay  at  the  price  of  51  cents  per 
hundred,  and  that  it  was  knocked  off  to  bim 
at  that  price,  amounting  in  the  aggregate  to 
$128.26.    The  fourth  paragraph  of  the  answer 
of  defendant  Bray,  which  responds  to   this 
paragraph   in  the  plaintiff's  petititm,    says 
that  the  defendant  denies  paragraph   4  of 
the  petition,  except  that  he  admits  that  J.  J. 
Bray  &  Son,  a  partnership  composed  of  J.  J. 
Bray  and  W.  C.  Bray,  bought  the  property 
therein  set  out,  but  says  that  he  Is  not  lia- 
ble individually.    This  denial  traverses   the 
allegation  that  Bray  was  the  highest   and 
best  bidder.    It  also  denies  the  allegation  as 
to  the  price  at  which  the  property  was  bid 
off,  as  alleged  In  the  petltloa    This  Is  clearly 
pleading  to  the  merits,  and  not  merely  set- 
ting up  a  dilatory  plea.    The  denial  Is  not 
confined  to  the  fact  that  Bray  was  the  pur- 
chaser,   but   includes   the   other    allegations 
mentioned.    The  denial  of  these  allegations 
of  the  plaintiff,  distinctly  made,  cannot  by 
any  sustainable  construction  be  called  a  plea 
in  abatement,  or  any  part  of  a  plea  in  abate- 
ment   What  then  is  left  of  the  fourth  para- 
graph of  the  defendant's  answer  as  consti- 
tuting such  a  dilatory  plea?     Not  any  dis- 
tinct allegation  of  nonjoinder,  or  even  any 
separate   paragraph,    or   complete   assertion, 
which  could  be  submitted  as  a  separate  Issue 
to  the  Jury;  but  a  mere  clause,  forming  part 
of  a  sentence  and  qualifying  the  denial  con- 
tained in  the  first  clause  thereof. 

Certainly  the  coiurt  could  not  segregate  the- 
fragmentary  expression,  "except  he  admits 
that  J.  J.  Bray  &  Son,  a  partnership  com- 
posed of  J.  J.  Bray  and  W.  C.  Bray,  bought 
the  proi)erty  therein  set  out,  but  says  that  he 
is  not  liable  Individually,"  wrest  it  from  its 
connection  as  a  iwrt  of  a  sentence  In  an  an- 
swer, and  submit  it  to  the  Jury  as  a  sepa- 
rate plea.  And  with  equal  certainty  it  may 
be  asserted  that  he  could  not  take  out  of 
the  answer  an  entire  paragraph,  which  was 
responsive  to  allegations  of  a  paragraph  in 
the  plaintiff's  petition  going  directly  to  the 
merits  of  the  case,  and  say  that  such  para- 
graph as  a  whole  was  not  a  plea  to  the  mer- 
its, but  only  a  plea  in  abatement  What  has 
been  said  in  relation  to  paragraph  4  of  the 
answer  also  applies  to  paragraph  5.  That 
paragraph  denies,  not  only  the  delivery  of 
the  corn  and  hay  t»  J.  J.  Bray,  but  also  the 
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demand  upon  him  for  payment,  and  the  re- 
fusal thereof,  which  the  plaintiff  alleged. 
The  defendant  distinctly  says  that  he  denies 
j>aragraph  S  of  the  petition,  "except  that  he 
admits  that  the  property  was  delivered  to  J. 
J.  Bray  &  Son,  and  he  admits  that  the  prop- 
erty was  worth  the  price  bid  for  the  same." 
As  has  been  stated  in  regard  to  paragraph  4 
of  the  answer,  this  clearly  does  not  constitute 
a  plea  In  abatement  To  require  a  Judge  to 
search  through  an  unsworn  answer  to  dis- 
cover words,  not  setting  up  any  distinct  dila- 
tory plea,  but  forming  parts  of  sentences  and 
qualifications  of  admissions  or  denials  of  al- 
legations in  the  plaintiff's  petition  touching 
the  merits  of  the  case,  and  out  of  them  to 
construct  and  submit  to  the  Jury  a  distinct 
plea  In  abatement,  would  not,  we  ttilnk,  be 
authorized  by  law. 

Paragraph  3  of  the  plaintiff's  petition  al- 
leged that  an  order  was  granted  to  lilm  as 
administrator,  by  the  ordinary  of  tlie  county, 
to  sell  the  perishable  and  personal  property 
belonging  to  the  estate,  and  that  as  such  ad- 
ministrator he  did  dispose  of  and  sell  such 
property  to  the  highest  bidder  as  the  law  di- 
rects; such  sale  being  for  cash  on  delivery 
of  the  goods.  In  response  to  this  paragraph, 
the  defendant  answered  that  for  want  of  suf- 
ficient Information  he  neither  admitted  nor 
denied  it  This,  under  our  law,  placed  upon 
the  plaintiff  the  onus  of  proving  such  allega- 
tions. Civ.  Code  1895,  §  4961.  It  could  hard- 
ly be  claimed  that  this  could  be  called  only 
a  part  of  a  plea  in  abatement.  It  has  al- 
ready been  shown  that  paragraphs  4  and  5  of 
the  answer  denied  material  allegations  of  the 
petition.  Thus,  whether  the  allegations  in 
the  defendant's  answer  be  taken  as  a  whole, 
or  disjointed  excerpts  be  taken  from  the  4th 
and  5th  paragraphs  thereof.  It  cannot  be 
construed  into  a  plea  in  abatement.  The 
truth  Is,  it  Is  evident  that  counsel  did  not 
intend  it  as  such,  and  the  court  did  not  so 
construe  it.  No  request  was  made  to  submit 
any  Issue  raised  by  a  dilatory  plea  as  such 
to  the  Jury,  either  separately  or  in  connec- 
tion with  the  general  trial.  The  case  went 
to  trial  on  Its  merits.  It  was  not  sought  to 
have  a  mere  Judgment  of  abatement,  which 
would  permit  the  action  to  be  again  brought, 
but  to  have  the.  claim  of  the  plaintiff  defeat- 
ed altogether.  It  Is  quite  apparent  that  the 
real  contention  of  counsel  for  the  defendant 
was,  not  that  the  suit  should  be  abated  for 
nonjoinder,  but  that  a  general  verdict  should 
be  rendered  for  the  defendant,  because  he 
claimed  that  the  liability  was  one  Incurred 
on  behalf  of  a  firm  of  which  he  was  a  mem- 
ber, and  not  on  behalf  of  himself  as  nn  In- 
dividual. In  fact,  such  is  the  contention 
made  in  the  briefs  for  the  plaintiff  in  error 
before  this  court.  The  plaintiff  did  not  con- 
tend that  the  suit  must  be  abated  because 
not  brought  both  against  him  and  his  allcg- 
fd  copartner,  but  that  no  Judgment  could  be 


rendered  against  him  individually  at  all,  if 
it  appeared  that  he  contracted  the  debt  on 
behalf  of  the  partnership.  The  two  things 
are  entirely  distinct  Nonjoinder  is  a  proper 
subject  for  plea  In  abatement  filed  imder 
oath  at  the  first  term.  If  successful,  the  re- 
sult Is  simply  to  abate  the  action  then 
brought,  but  not  affect  the  right  to  bring  an- 
other suit  with  proper  parties.  If  no  suCh 
plea  is  filed,  and  the  defendant  goes  to  trial 
upon  the  hterits  of  the  case,  he  Is  not  enti- 
tled to  a  verdict  wholly  freeing  him  from 
payment  merely  because  he  may  have  a  part- 
ner who  may  also  be  liable.  A.  general  ver- 
dict for  the  defendant  on  the  trial  of  the 
merits  of  the  case  would  operate  as  a  bar  to 
any  other  suit  against  him  based  on  the  same 
cause  of  action.  If  the  suit  were  brought 
again,  such  a  verdict  and  the  Judgment  enter- 
ed thereon  could  be  pleaded  In  bar.  So  that 
the  contention  made  by  the  defendant  would 
amount  to  saying  that  because  two  persons 
were  liable  as  partners,  one  of  them,  when 
sued  alone,  without  Interposing  a  plea  in 
abatement  and  having  a  trial  thereon,  could 
obtain  a  Judgment  on  the  merits  forever  free- 
ing him  from  any  liability  at  all.  Such  Is 
not  the  law. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


SOUTHERN  RY.  CO.  v.  BANKSTON. 
(Supreme  Court  of  Georgia.     Nov.   24,  1908.) 

Tbiax   ($  252*) — Cabbiaoe   of  Passenoebs— 

Actions— iNSTHucnoNS. 

There  being  no  evidance  to  authorize  It  the 
court  erred  in  cliar^ing  the  jury  as  follows: 
"The  plaintiff,  in  addition  to  the  nominal  dam- 
ages sued  for,  ciaims  a  right  to  recover  puni- 
tive damaf^es.  In  connection  with  that  claim  of 
the  plaintiff  I  read  you  certain  tsections  of  the 
Code:  'In  every  tort  there  may  be  ageravating 
circumstances,  either  in  the  act  or  in  the  inten- 
tion, in  that  event,  the  jury  may  give  additional 
damages  either  to  deter  the  wrongdoer  from  re- 
peating the  trespass,  or  as  compensation  for 
the  wounded  feelings  of  the  plaintiff.' " 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  596,  610 ;  Dec.  Dig.  {  252.»] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Crawford  Coun- 
ty;   W.  H.  Felton,  Jr.,  Judge. 

Action  by  F.  M.  Bankston  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

C.  E.  Battle  and  A.  J.  Danielly,  for  plain- 
tiff in  error.  R.  C.  Le  Seur  and  H.  A.  Mat- 
hews, for  defendant  In  error. 

BECK,  J.  The  plaintiff,  while  a  passenger 
upon  one  of  the  trains  of  the  defendant  com- 
pany, was  carried  beyond  her  desthiation 
through  the  negligence  of  the  company's  em- 
ployes, and  brought  suit  for  the  recovery  of 
damages  therefor,   and  upon  the  trial  the 
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Jury  returned  a  verdict  In  her  favor.  A.  Jno- 
Uon  for  a  new  trial  was  made  and  overruled, 
to  wtalcb  ruling  the  railroad  company  ex- 
cepted. 

The  evidence,  so  far  as  It  Is  material  to  the 
questions  raised  In  the  motion  for  a  new 
trial,  Is,  In  substance,  as  follows:  On  the 
21tb  day  of  November,  1906,  the  plaintiff,  a 
young  lady  of  about  16  years  of  age,  board- 
ed a  train  of  the  defendant  company  at  Ro- 
berta, Oa.,  to  go  to  the  station  of-  Lee  Pope. 
The  last-named  station  is  a  flag  station;  and 
the  plaintiff  paid  her  fare  on  the  train  from 
Roberta  to  the  point  of  her  destination,  tell- 
ing the  conductor,  at  the  time  of  making  pay- 
ment of  the  fare,  that  she  wished  to  "go  to 
Lee  Pope."  The  train  failed  to  stop  at  that 
station,  and  the  plaintiff  was  carried  to  Ft 
Valley.  When  she  arrived  there,  having  no 
money  with  her,  she  wcmt  to  the  house  of  an 
acquaintance,  being  accompanied  there  by  a 
young  man,  the  son  of  the  acquaintance,  with 
whom  she  spent  the  night.  She  was  morti- 
fied and' embarrassed  at  having  to  go  to  the 
house  of  an  acquaintance  to  spend  the  night. 
Her  acquaintance,  referred  to  In  this  testi- 
mony, bad  lived  previously  at  Roberta,  Ga., 
the  place  of  residence  of  the  plaintiff,  and 
there  the  acquaintance  was  formed.  The 
plaintiff  herself  testified:  "I  never  did  visit 
Mr.  or  Mrs.  Clark  [the  acquaintance  at  whose 
bouse  the  night  was  spent],  nor  did  my  fa- 
ther or  mother  that  I  know  of.  I  knew  they 
were  respectable  people,  and  spoke  to  them. 
I  appreciated  their  hospitality,  but  I  hated 
to  go  there.  I  felt  safe  of  course,  but  I  did 
not  feel  anyways  good  about  It  I  knew  Mrs. 
Clark  would  take  cftre  of  me — she  said  she 
would.  *  •  »  Neither  Mr.  Woodall  nor 
Mr.  Mitchell  showed  me  any  discourtesy  that 
night  They  did  not  do  anything  at  which  I 
could  take  offense,  only  took  me  by  [the  sta- 
tion to  which  she  was  traveling}.  After  that 
they  did  nothing  at  which  I  took  offeuse.  He 
[the  employe  In  charge  of  the  train]  did  not 
say  anything  to  worry  me,  only  took  me  by. 
After  I  found  Mr.  Clark,  it  was  about  100 
yards  to  where  his  mother  was.  I  was  car^ 
ried  directly  to  his  mother,  and  put  In  her 
charge  by  young  Mr.  Clark,  and  went  on  home 
with  her  and  spent  the  night."  On  the  fol- 
lowing day  the  plaintiff  boarded  at  Ft  Valley 
a  train  of  the  defendant  company,  and  was 
carried,  without  charge  of  fare,  to  the  sta- 
tion of  Lee  Pope,  to  which  she  intended  to 
go  when  she  first  boarded  the  train  at  Ro- 
berta. 

No  discussion  Is  necessary  here  to  show 
that  the  court  erred  In  giving  the  charge  set 
forth  in  the  headnote.  The  ruling  made  in 
this  case  follows  necessarily  from  the  appli- 
cation of  the  facts  of  the  case  to  the  law  as 
stated  In  several  decisions  of  this  court  here- 
tofore made.  The  question  under  considera- 
tion has  been  so  clearly  ruled  that  It  Is  only 
necessary  to  cite  certain  cases,  which  com- 


pel the  conclusion  that  we  have  reached, 
after  reading  the  record  In  the  case.  Sooth- 
em  Ry.  Co.  V.  Harden.  101  6a.  263,  28  S.  E. 
847;  Southern  Ry.  Co.  v.  Bryant  105  Ga.  316, 
31  S.  E.  182 ;  Sapplngton  v.  Atlanta  &  West 
Point  Railroad  Co.,  127  Ga.  178,  66  S.  E.  311. 

There  were  other  grounds  in  the  motion 
for  a  new  trial  besides  the  one  complaining 
of  the  charge  referred  to;  but  in  view  of 
the  ruling  made  upon  the  controlling  ques- 
tion, it  is  unnecessary  to  consider  other  as- 
signments of  error. 

Judgment  reversed.  All  the  Justices  cm- 
cur. 


STOKES  V.  CLARK  et  al. 
(Supreme  Court  of  Georgia.     Nov.  21,   1S08.) 

1.  Tbusts  (§  81*)  —  REsuLTiira  —  Source  or 

CONSIDSBATTOIf. 

Where  a  husband  buys  land  belon^ng  to 
the  estate  of  bis  wife's  father  at  administrator's 
sale  on  12  months'  credit  gives  his  notes  for 
the  purchase  money,  and  takes  from  the  admin- 
istrator a  bond  for  title,  and  subsequently  pays 
his  notes,  partly  with  money  borrowed  and  part- 
ly with  his  wife's  distributive  share,  with  her 
consent,  and  takes  a  deed  to  the  land  In  hia  own 
name,  and  thereafter  sells  one-half  of  the  land 
in  payment  of  the  money  borrowed  (which  was 
more  than  one-lialf  of  the  porchase  price),  no 
Implied  trust  as  to  the  remaining  one-half  of 
the  land  arose  in  favor  of  the  wife.  The  trans- 
action amounts  either  to  a  gift  or  loan  of  mon- 
ey by  the  wife  to  the  hastuuid. 

[Ed.  Note.— For  other  cases,  see  Trusbs,  Cent 
Dig.  IS  115-118;  Dec  Dig.  i  81.*] 

2.  Gbant  or  Nonsuit. 

There  was  no  error  in  granting  a  nonsuit 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Dade  Ckninty; 
A.  W.  Flte,  Judge. 

Action  by  W.  L.  Stokes  against  John  Clark 
and  another.  Plaintiff  was  nonsuited,  and 
brings  error.    Affirmed. 

R.  J.  &  J.  McCamy  and  Ben  T.  Brock,  for 
plaintiff  In  error.  J.  P.  Jacoway  and  Payne 
&  Payne,  for  defendants  in  error. 


EVANS,  P.  J.  This  was  an  action  by  W. 
L.  Stokes  against  Jno.  Clark  and  J.  A.  Met- 
calf  to  recover  an  undivided  half  interest  in 
a  described  tract  of  land,  mesne  profits,  aad 
for  an  accounting.  Upon  the  conclusion  of 
the  plaintiff's  evidence,  a  Judgment  of  non- 
suit was  entered,  and  error  Is  assigned  there- 
on. The  material  parts  of  the  evidence  are 
as  follows:  In  1872,  George  Tittle  died, 
seised  and  possessed  of  several  lots  of  land, 
and  left  surviving  him  a  widow  and  ten 
children  as  his  heirs  at  law,  one  of  whom 
was  the  wife  of  Jno.  Clark.  His  real  estate 
was  sold  by  his  administrator,  and  one  of 
the  lots  of  land  was  purchased  by  Jno.  Clark 
for  $5,200.  The  sale  was  on  12  months' 
credit  and  the  administrator  of  Tittle  re- 
ceived from  Clark  his  notes  for  the  purchase 
money  and  executed  to  Clark  his  bond  for 
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title.  About  1874  Clark  paid  the  adminis- 
trator the  purchase  money,  and  the  admin- 
istrator made  him  a  deed.  On  settling  with 
the  administrator,  Clark  used  his  wife's  dis- 
tributive share,  amounting  to  something  over 
$1,100,  and  borrowed  the  other  money  from 
the  other  heirs  of  Tittle.  Clark  soon  after- 
wards sold  half  of  the  land  to  one  Carroll, 
and  from  the  proceeds  paid  back  the  money 
which  he  had  borrowed.  Mrs.  Clark  allowed 
her  distributive  share  in  her  father's  estate 
to  be  used  in  part  payment  of  the  purchase 
of  the  land  by  her  husband.  Clark  has  been 
In  possession  of  the  land  sued  for  since  his 
purchase,  seems  to  claim  the  property,  and 
lived  thereon  with  bis  wife  until  her  death, 
and  after  his  wife's  death  until  he  sold  the 
land  to  Metcalf,  who  purchased  with  notice 
of  the  manner  In  which  Clark  acquired  title 
to  the  land.  A  witness  testified  that,  during 
the  time  Clark  was  In  possession  of  the  land, 
"Clark  borrowed  money  from  different  In- 
dividuals very  ofteh.  I  know  where  some  of 
the  parties  wanted  the  wife  to  sign  a  mort- 
gage with  him.  She  did  sign  two  or  three 
mortgages.  I  was  not  present.  She  said  she 
signed  one  to  Mr.  Patterson.  Don't  recollect 
whether  said  anything  about  It  being  Clark's 
property  or  not"  It  was  also  shown  that  there 
was  an  execution  against  Clark,  which  was 
outstanding  against  him  before  his  wife's 
death,  but  which  was  not  collected  until  aft- 
er her  death.  Clark  applied  for  a  home- 
stead, and  did  not  Include  this  land  in  his 
application.  Mrs.  Clark  died  In  1900,  leav- 
ing her  husband  and  a  daughter.  The  plain- 
tiff Is  the  heir  at  law  of  the  daughter. 

The  theory  of  the  plaintiff's  alleged  cause 
of  action  Is  that  when  Clark  purchased  the 
land  with  borrowed  money  and  his  wife's 
distributive  share,  taking  the  title  to  the 
land,  and  afterwards  sold  one-half  of  the 
land  and  paid  back  the  borrowed  money  with 
the  proceeds  of  that  sale,  an  Implied  trust 
arose  In  favor  of  the  wife  as  to  the  re- 
mainder of  the  land.  The  plaintiff  contends 
that  the  facts  developed  at  the  trial  bring 
the  case  within  the  terms  of  Civ.  Code  1895, 
i  3150:  "Trusts  are  Implied:  (1)  When- 
ever the  legal  title  is  In  one  person,  but  the 
beneficial  interest,  either  from  the  payment 
of  the  purchase-money  or  other  circumstan- 
ces, is  either  wholly  or  partially  In  another. 
(2)  Where,  from  fraud,  one  person  obtains 
the  title  to  property  which  rightly  belongs 
to  another.  (3)  Where,  from  the  nature  of 
the  transaction,  It  Is  manifest  that  it  was  the 
Intention  of  the  parties  that  the  person  tak- 
ing the 'legal  title  shall  have  no  beneficial 
interest." 

A  casual  reading  of  this  Code  section  will 
suflBce  to  show  that  It  has  no  application 
to  such  a  state  of  facts  as  the  plaintiff  devel- 
oped In  the. trial  of  his  case.  There  was  no 
fraud  or  deception  practiced  by  Clark  on 
his  wife.    Her  Interest  in  her  father's  estate 


was  used  by  Clark  In  part  payment  of  his 
purchase  with  her  consent  He  was  not 
acting  as  her  agent.  He  did  not  undertake 
to  buy  the  land  for  her.  The  purchase  of  the 
land  by  Clark  was  his  Individual  act  He 
bid  off  the  land  In  his  own  name,  executed 
his  own  notes  for  the  purchase  money,  and 
when  the  notes  were  paid  the  deed  to  the 
land  Was  made  to  him.  When  his  wife  per- 
mitted him  to  use  her  money  In  partial  dis- 
charge of  his  notes,  the  transaction  was  ei- 
ther a  gift  or  a  loan  of  money.  The  law  per- 
mits a  wife  to  give  money  to  her  husband. 
If  the  transaction  be  construed  as  a  loan, 
the  wife's  remedy  would  have  been  to  re- 
cover her  money.  Certainly  her  heir  cannot 
assert  title  to  any  part  of  the  land. 

But  it  Is  said  that  Clark  did  not  Include 
the  land  in  his  application  for  homestead, 
and  that  this  was  a  recognition  by  him  of 
his  wife's  title  to  the  land.  Many  explana- 
tions might  be  given  of  the  omission.  It 
may  have  been  an  Intentional  one,  or  it 
may  have  been  that  when  he  applied  for 
a  homestead  he  had  deeded  the  land  to  se- 
cure a  debt.  But  whatever  may  have  been 
Clark's  reason  for  not  Including  the  land 
In  his  homestead  application,  it  does  not  fol- 
low that  the  omission  of  the  land  from  the 
application  was  a  recognition  of  the  wife's 
title.  A  nonsuit  was  the  only  logical  termin- 
ation of  this  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


.  GOODMAN  V.  8PURLIN. 
(Supreme  Court  of  O<>orgia.     Nov.  21,  1908.) 

1.  TENOOB  AMD  PUBOHASBB  (i  18*)— OPTION— 

Withdrawal. 

A  written  option  without  consideration,  for 
the  sale  of  land,  may  be  withdrawn'  or  revoked 
before  its  acceptance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  S  18.*] 

2.  New  Tbxai.  ((  65*)— Gbant— Abusb  of  Dib- 

CBETION. 

Under  the  law  and  facts  of  this  case  the 
verdict  was  not  demanded,  and  there  was  no 
abase  of  discretion  in  granting  a  new  trial  for 
the  first  time. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  (  180 ;  Dec.  Dig.  f  65.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Oourt,  Fayette  Coun- 
ty; E.  J.  Reagan,  Judge. 

Action  by  J.  M.  Spurlln  against  A.  B. 
Goodman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Blalock  &  Culpepper  and  Dayley  &  Cham- 
bers, for  plaintiff  In  error.  J.  W.  Wise,  for 
defendant  In  error. 

BIVANS,  P.  J.  Spurlln,  as  landlord,  sued 
out  a  dispossessory  warrant  against  Good- 
man, as  a  tenant  holding  over.  Goodman 
filed  the  statutory  counter  affidavit  and  al- 
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so  set  up  that  be  had  pnrcbased  the  land 
from  Spurlln.  The  jnry  returned  a  verdict 
for  the  defendant,  which  was  set  aside  on 
a  motion  for  a  new  trial. 

The  discretion  of  the  Judge  in  the  first 
grant  of  a  new  trial  will  not  be  disturbed 
unless  the  verdict  was  required  under  the 
law  and  the  facts.  The  plaintiff  made  out 
a  prima  fade  case.  The  defendant  offered 
testimony  tending  to  show:  That  the  land- 
lord during  the  tenancy  verbally  agreed  to 
sell  the  land  for  $1,500,  due  in  installments, 
the  first  payment  to  be  made  November  1, 
1906,  or  the  whole  purchase  price  might  be 
paid  by  that  time;  that  at  his  request  the 
landlord,  on  June  16,  1906,  put  this  propos- 
al In  writing  In  the  form  of  a  letter  address- 
ed to  A.  O.  Blalock,  who  had  promised  the 
tenant  to  furnish  the  purchase  money;  that 
on  September  3,  1906,  the  landlord  in  a  let- 
ter to  bis  tenant  withdrew  his  proposal  to 
'sell  the  land  for  $1,500,  but  offered  therein 
to  seU  for  ?1,850;  that  on  October  30,  1906, 
the  landlord,  In  a  conversation  with  the  ten- 
ant, after  denying  that  he  bad  proposed  to 
sell  the  land  for  $1,500,  upon  being  shown 
his  letter  of  June  16th,  admitted  having 
made  the  offer  of  $1,500,  and  expressed  his 
willingness  to  stand  up  to  it;  that  upon  be- 
ing presented,  on  the  afternoon  of  that  day, 
with  a  deed  for  execution,  he  declined  to 
sign  it,  because  the  consideration  as  express- 
ed therein  was  $1,500;  and  that  on  Novem- 
ber 1,  1906,  Mr.  Blalock  for  the  tenant  tend- 
ered $1,500  to  the  landlord,  who  declined  it 
The  landlord  denied  making  any  parol  con- 
tract of  sale,  denied  the  conversation  alleged 
to  have  taken  place  between  him  and  hla 
tenant  on  October  30th,  and  denied  that  the 
purchase  price  had  been  tendered. 

The  theory  of  the  defendant's  case  Is  that 
his  possession,  after  the  expiration  of  his 
tenancy,  was  that  of  equitable  owner  of 
the  land  under  a  contract  of  purchase  made 
with  the  landlord  pending  the  tenancy;  but 
the  evidence  on  which  he  relies  to  show 
ownership  is  insufficient.  The  letter  of  June 
16th  was  but  a  proposal  of  sale,  a  mere 
option,  founded  upon  no  consideration,  and 
revocable  at  any  time  before  acceptance  In 
such  manner  as  would  make  it  binding  on 
the  holder  of  the  option.  Black  v.  Maddox, 
104  Ga.  157,  30  S.  E.  723;  Utz  v.  Goosllng, 
93  Ky.  185,  19  S.  W.  627,  21  L.  R.  A.  127, 
and  cases  cited  In  the  note  thereto.  It  Is 
such  acceptance  which  gives  mutuality  to 
the  contract.  Prior  to  the  letter  of  Septem- 
ber Sd,  wherein  the  landlord  revoked  the 
option.  It  does  not  appear  that  the  tenant 
had  accepted  the  proposal  of  sale  by  any 
act  of  his  which  would  have  raised  a  legal 
obligation  on  him  to  comply  with  its  terms. 
The  landlord  therefore  had  a  right  to  with- 
draw his  proposal.  The  tender  of  the  pur- 
chase price  after  the  revocation  of  the  op- 
tion was  without  avail. 


There  was  something  said  by  the  tenant 
in  his  testimony  about  certain  improvements 
which  he  claimed  to  have  made  on  the  faith 
of  his  option  to  buy.  Ttn^  character  and 
value  did  not  appear,  nor  was  it  shown 
whether  they  were  made  before  or  after 
the  revocation  of  the  option.  Besides,  fbe 
landlord  denied  that  any  Improvements  bad 
been  made  by  the  tenant 

Nor  is  it  necessary  to  Inquire  what  effect 
a  parol  republication  of  the  option  would 
have,  as  there  was  a  conflict  of  evidence 
as  to  this.  The  law  and  the  facts  did  not 
demand  the  verdict,  and  there  was  no  abuse 
of  discretion  In  granting  a  new  trial. 

Judgment  afilrmed.  All  the  JusUoes  con- 
cur. 


IVET  et  al.  t.  CITY  OF  ROME  et  al. 
(Supreme  Court  of  Georgia.    Dec.  1,  190&) 

AlCENDlIEKT  OF  PLEAOING. 

The  amendment  which  waa  disallowed  pre- 
sented substantially  the  same  features  contained 
In  the  original  petition;  and,  under  the  ruling 
made  when  this  case  was  before  the  court  on  a 
former  occasion  (129  Oa.  286,  58  S.  E.  852),  it 
was  not  error  to  disallow  the  amendment  and 
dismiss  the  petition. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Floyd  0>nnty: 
Moses  Wright  Judga 

Action  by  J.  E.  Ivey  and  others  against 
the  City  of  Rome  and  others.  Judgment  for 
defendants,  and  plaintlflb  bring  error.  Af- 
firmed. 

Henry  Walker,  for  plalntUb  In  error.  G. 
E.  Maddox  and  W.  J.  Nunnally,  for  defend- 
ants in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


EQUITABLE  LOAN   ft   SB<7URITT   CO.  T. 

KNOX. 
(Supreme  Court  of  Georgia.     Nov.  25,  1906.) 

Master  Ann  Sebvant  (i  39*)— Costtkact  or 
Employment— Action  fob  Bbeach. 

It  appearing  from  the  petition  that  con- 
tract for  services  had  been  made  and  broken  b^ 
the  employer  (the  defendant  in  the  suit),  and 
that  the  plaintiff  had  performed  the  services 
contemplated,  the  plaintiff  was  entitled  to  sne 
for  and  recover  the  loss  sustained  in  conse- 
quence of  the  bteach  of  the  contract  and  the 
general  demurrer  to  the  petition  was  property 
overruled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  |  45 ;    Dec.  Dig.  {  39.*] 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Fltzhugb  Knox  against  the  Equi- 
table Loan  ft  Security  Company.  Judgment 
for  plaintlfl.  Defendant  brings  error.  Af- 
firmed. 
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FitKhogb  Knox  raed  the  Equitable  Loan  & 
Secnrlty  Company  for  damages  alleged  to 
have  resulted  from  a  breacb  of  contract.  His 
petition  contained  the  following  allegations: 
In  the  fall  of  1903  the  petitioner  entered  Into 
a  contract  with  the  defendant  "to  promote  a 
certain  building,"  now  known  as  the  "People's 
Building,"  situated  In  the  city  of  Atlanta. 
Under  this  contract  It  was  agreed  that  peti- 
tioner should  furnish  the  plans  and  speci- 
fications for  the  erection  of  the  building,  and 
was  to  superintend  Its  erection  and  construc- 
tion. Defendant  was  to  pay  for  this  work 
the  sum  of  $760,  and,  in  addition  thereto,  the 
warn  of  2^  per  cent  as  commission  on  all 
leases  and  tenancies,  which  petitioner  should 
secure  for  the  basement,  stores,  and  offices, 
when  the  building  was  completed,  which 
leases  petitioner,  as  manager  of  the  building, 
was  authorized  to  secure.  Owing  to  the  fact 
that  greater  work  had  devolved  upon  blm  in 
obtaining  tenants  and  collecting  rents,  the 
defendant  agreed  to  pay  to  petitioner  a  com- 
mission of  6  per  cent  on  all  leases  and  tenan- 
cies for  the  offices  In  the  building.  He  has 
fully  compiled  with  bis  part  of  the  contract, 
having  secured  leases  for  the  building,  a  copy 
of  which  leases  is  attached  to  the  petition  as 
an  exhibit  He  is  entitled,  under  his  contract 
with  defendant,  to  a  commission  of  2^  per 
«ent  from  the  rents  accruing  from  the  leasing 
of  the  stores  and  basements,  and  to  a  commis- 
sion of  5  per  cent  on  the  rents  accruing 
from  the  renting  of  the  offices  of  the  building. 
On  January  11,  1907,  he  received  notice  from 
the  defendant,  advising  him  that  his  serv- 
ices as  manager  of  said  building  would  cease 
on  that  date,  and  demanding  of  him  that  he 
turn  over  to  the  secretary  of  the  defendant 
company  all  papers  in  bis  bands  belonging  to 
the  company.  He  Is  fully  capable  of  continu- 
ing to  carry  out  bis  part  of  the  contract  The 
act  of  the  defendant  in  violating  its  terms 
and  attempting  to  terminate  bis  agency  was 
unauthorized,  and  not  occasioned  by  any  Im- 
proper act  on  bis  part  and  he  is  entitled  to 
the  amount  of  commissions  he  would  have 
earned  on  the  unexpired  leases.  The  defend- 
ant demurred  generally  and  specially  to  the 
I)etltlon.  The  general  demurrer  and  certain 
grounds  of  the  special  demurrer  were  over- 
ruled. To  the  order  overruling  the  general 
demurrer  the  defendant  excepted,  but  did  not 
except  to  the  mllng  of  the  special  demurrer. 

Brown  &  Randolph  and  J.  J.  Bowden,  for 
plaintiff  in  error.  Payne  &  Jones,  for  defend- 
ant In  error. 

BECK,  J.  (after  stating  tbe  facts  as  above). 
In  the  case  of  Rogers  v.  Parham,  8  Oa.  190, 
It  was  held  that  when  an  agent  la  wrongfully 
dismissed  from  the  services  of  his  employer, 
be  has  the  election  of  three  remedies :  "First, 
he  may  bring  an  action  immediately,  for  any 
special  Injury  whlcb  be  may  have  sustained, 


in  consequence  of  a  breach  of  the  contract; 
second,  he  may  wait  until  tbe  termination 
of  tbe  period  for  which  he  was  employed,  and 
then  sue  upon  the  contract  and  recover  bis 
whole  wages;  third,  he  may  treat  the  con- 
tract as  rescinded,  and  may  Immediately  sue 
on  a  quantum  meruit  for  tbe  work  and  labor 
be  actually  performed."  In  tbe  case  referred 
to  It  was  adjudicated  that  tbe  plaintiff,  the 
party  wrongfully  dismissed  from  tbe  services 
of  his  employer,  had  ndt  brought  his  suit 
prematurely,  and  that  his  suit  was  for  tbe 
recovery  of  special  injury,  which  be  alleged 
that  he  bad  sustained  by  the  breach  of  the 
contract  on  the  part  of  the  defendant  in  that 
case.  In  tbe  case  at  bar  tbe  suit  is  for  the 
actual  damages  sustained  by  tbe  plaintiff, 
and  be  fixes  his  damages  at  the  amount  that 
be  would  have  been  entitled  to  had  he  con- 
tinued in  the  service  of  the  defendant  until 
the  expiration  of  tbe  leases  of  the  tenants 
whom  he  bad  secured  for  tbe  building  in 
question.  And  that  amount  which  he  would 
have  received  as  comiJensation  may  be  taken 
into  account  in  determining  the  amount  of 
damages  sustained  by  the  plaintiff,  should  tbe 
finding  of  the  Jury  on  the  final  trial  be  in 
favor  of  the  plaintiff.  But  it  is  also  alleged 
that  the  plaintiff  had  performed  all  the  serv- 
ices that  would  have  been  required  of  him 
under  tbe  contract.  In  the  case  referred  to 
it  was  held  that  the  plaintiff  could  recover 
damages,  and  the  elements  of  the  damages 
there  recovered  are  very  similar  to  those  in- 
volved In  tbe  present  case.  In  principle  the 
cases  can  hardly  be  distinguisbed.  Whatever 
differences  there  may  be  in  the  facts  Is  In 
favor  of  the  plaintiff.  The  facts  in  tbe  Par- 
ham  Case,  which  caused  the  writer  of  the 
opinion  to  doubt  the  soundness  of  tbe  deci- 
sion, do  not  exist  In  tbe  case  which  we  have 
for  decision.  See,  in  this  connection,  tbe  case 
of  Beck  V.  Thompson  &  Taylor  Spice  Co.,  108 
Ga.  242,  33  S.  E.  894. 

Judgment  affirmed.    All  tbe  Justices  con- 
cur. 


HILL  V.  HILL. 
(Supreme  Court  of  Georgia.    Dec.  1,  1908.) 

AUUONT  AND  Attobnet's  Fkes. 

There  was  no  abuse  of  discretion  by  tbe 
court  in  awarding  temporary  alimony  and  at- 
torney's fees  under  the  pleadings  and  evidence. 
(Syllabus  by  the  Court.) 

Error  from  Superior  C!onrt,  Troup  County; 
R.  W.  Freeman,  Judge. 

Action  by  Willie  Hill  against  J.  W.  Hill  for 
divorce.  From  an  order  granting  alimony 
and  attorney's  fees,  defendant  brings  error. 
Affirmed. 

A.  H.  Thompson,  for  plaintiff  in  error.  H. 
A.  Hull,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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CHAMBLEB   ▼.    ATLANTA    BREWINO    & 
ICE  CO.  et  aL 

MORRIS  ▼.  8AMB. 

(Supreme  Court  of  Georgia.     Not.  19  and  21, 
1908.) 

ExECirrioN  (J  188*)— Claims  by  Thibd  Peb- 

SONE^— PBOCEEDINOS   TO   ESTABLISH— NATUBK 
AND  FOKM. 

An  equitable  petition  alleged,  in  substance, 
as  follows:  A  testatrix  was  indoiser  on  certain 
promissoiT  notes,  which  were  saed  to  judgment 
against  toe  executors  of  her  estate,  after  her 
death.  Before  the  rendition  of  the  judgment, 
all  of  the  property  of  the  decedent^  consisting 
of  real  estate,  had  been  conveyed  by  the  sole 
legatee  under  the  will,  in  separate  parcels,  to 
different  purchasera,  of  whom  the  petitioner  was 
one,  and  some  of  such  parcels  were  again  con- 
veyed by  the  purdiasers  to  others.  One  of 
the  deeds  by  the  sole  lef;atee  was  also  signed  by 
the  executors  as  individuals.  Afterwards  the 
jud^ent  creditor  caused  bis  execution  to  be 
levied  on  several  parcels  of  land  so  conveyed. 
The  several  purchasers,  including  the  petition- 
er, interposed  claims  to  their  respective  lots,  and 
the  claim  cases  thus  made  are  still  pending  and 
abont  to  be  brought  to  trial.  If  any  of  the 
property  levied  on  is  subject  to  the  execution, 
all  of  it  is  BO :  and  there  are  also  three  Iota  not 
levied  on.  If  subject,  each  parcel  is  bound  to 
contribute  a  pro  rata  part  of  the  judgment  debt. 
The  estate,  the  executors  individually,  and  the 
legatee  are  each  insolvent,  and  the  executors 
and  legatee  are  nonresidents  of  the  state.  There 
is  no  other  property  from  which  the  amount  due 
on  the  judgment  can  be  realized.  The  ends  of 
justice  would  be  best  subserved  by  having  all 
of  the  Issues  tried  in  one  cnse;  and  the  propor- 
tionate amount  due  by  each  of  the  claimants, 
if  any  amount  be  so  due,  should  be  determined 
in  one  action.  It  was  prayed  that  ^11  of  the 
claim  cases  be  enjoined,  that  the  rights  of  all 
the  parties  should  be  determined  in  this  case, 
and  the  amount  of  contribution  of  each  be  de- 
creed. The  plaintiff  in  execution  filed  no  de- 
murrer. Two  of  the  claimants  of  lots  demur- 
red. Held,  that  the  petition  was  not  subject  to 
such  demurrer. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  I  188.»] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Equitable  petition  by  the  Atlanta  Brewing 
&  Ice  C(»upany  and  others  against  G.  J.  Sim- 
mons and  others.  Lena  Chamblee,  one  of 
the  defendants.  Interposed  a  demurrer,'  as 
did  also  E.  S.  Morris,  another  of  the  defend- 
ants, and,  from  the  overruling  thereof,  each 
brings  error.     Affirmed. 

The  Atlanta  Brewing  &  Ice  Company  filed 
an  equitable  petition  against  C.  J.  Simmons 
and  several  other  defendants.  It  alleged, 
in  brief,  as  follows:  On  September  25,  1905, 
Simmons  obtained  a  Judgment  against  L  D. 
and  A.  C.  Morris,  as  individuals  and  as  execu- 
tors of  the  estate  of  Mrs.  Elizabeth  Morris, 
for  $4,500  principal.  $1,233.97  interest,  and 
$373.97  attorney's  fees  and  costs;  the  judg- 
ment being  based  on  a  note  given  by  L.  D.  & 
A.  C.  Morris  and  indorsed  by  Mrs.  Elizabeth 
Morris  In  1902.  A  fl.  fa.  issued  and  VFas 
levied  on  several  tracts  of  land  separately. 


These  were  severally  cUImed  by  tlie  oflier 
defendants  besides   Simmons.     An    abstract 
of  title,  briefly  stating  the  grantor,  grantee, 
consideration,  date  of  execution,  date  of  rec- 
ord, character  of  instmmait,  and  the  prop- 
erty covered  by  It  as  to  each  piece  of  prop- 
er^ claimed,  was  set  out,  beginning  in  each 
case  with  a  conveyance  Into  £UlzabetIi  Morris. 
and   mentioning   as   one   link   in   the   cbain 
her  will  dated  in  1902,  and  recorded  In  Au- 
gust of  that  year.    All  of  the  property  was 
owned  by  Mrs.  Morris  at  the  time  of   her 
death,  and  passed  under  her  wtll  to   Miss 
Queen   Morris.     "If   any   of   said   property 
before  described  is  subject  t»  said  fl.  fa.,  all 
of  said  property  la  equally  subject;  and  all  of 
said   property   should.   In  proportion    to   its 
value  or  upon  other  equitable  principles,  be 
required  to  contribute  pro  rata  to  the  satia- 
factlon  of  said  fl.  fa.     Said  C.  J.  Simmons 
claims  that  said  property  is  subject  to  the 
fl.  fa.  owned  by  him  on  the  groond  that  the 
property  of  Mrs.  Elizabeth  Morris  was  sub- 
ject to  the  payment  of  her  debts  and  legal 
obligations  prior  to  any  distribution  of  the 
estate  left  by  her  between  her  devisees."     On 
Information  and  belief  it  Is  alleged  tbat  L. 
D.  and  A.  C.  Morris  are  both  insolvent.    The 
petitioner  has  flied  a  dalm  to  the  lot  held  by 
it,  and  which  has  been  levied  on  under  the 
fl.   fa.   mentioned,   and  its   claim   and    the 
others  are  now  pending.    In  none  of  the  cases 
can  the  property  be  subjected  without  other 
equitable  proceedings.     The  suits  are  ready 
for  trial,  and  some  of  them  are  being  press- 
ed for  immediate  trial  in  the  superior  court 
where  this  suit  is  flied.     If  each  of  them 
proceeds  separately,  the  result  would  be  a 
niultlpliclty  of  suits,  and  each  of  the  claim- 
ants, after  payment  of  the  fl.  fa.,  would  be 
entitled  to  contribution  from  the  remainder  of 
those   holding   their  property   in    the   same 
situation.     Each  of  the  claims  would  have 
to  be  tried  separately,  "and  your  petitioner 
avers  that,  under  equitable  principles,  a  tem- 
porary restraining  order  should  be  granted; 
and  your  petitioner  shows  tbat  the  euds  6f 
justice  would  be  best  subserved  by  having 
all  of  said  Issues  tried  in  one  case,  and  the 
proportionate  amount  due  by   each  of  said 
claimants,  if  there  be  any  amount  so  due, 
should  be  determined  in  one  action."    It  was 
prayed  that  the  trial  of  the  claim  case  be 
enjoined,  and  that  the  rights  of  all  the  par- 
ties should  be  determined  in  this  ease,  and 
the  amount  of  contribution  of  each  of  the 
defendants  be  decreed;   also  for  general  re- 
lief and  process.   Three  other  lots,  the  title  to 
which  came  through  the  will  of  Mrs.  Morris 
to  the  holders  thereof,  were  described,  and  it 
was  alleged  that  they  were  equally  subject 
to  the  fl.  fa.  with  the  lot  of  petitioner,  but 
were  not  levied  on.    By  amendment  it  was 
alleged  that  the  property  described  was  all 
of  the  property  of  the  estate  of  Mrs.  Morris 
which  the  plaintiff  could  discover,  or  which 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Jt  Am.  Digs.  1907  to  date,  *  Reporter  lodexei 
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could  be  subjected  to  the  execution  of  Sim- 
mona;  tbat  tbe  estate  is  insolyent,  the  execn- 
ton  as  such  and  as  IndiTidnals  and  Queen 
Morris  are  all  insolvent  and  nonresidents,  and 
tbat.  If  tbe  property  of  the  petltlonw  were 
subjected  to  the  payment  of  tbe  fl.  fa.,  it 
would  be  compelled  to  proceed  against  tbe 
reel  estate  described,  wbich  would  be  Its  only 
recourse  for  contribution;  and  that.  In  any 
erent,  the  ratable  proportion  to  pay  petition- 
er, if  any,  could  better  be  determined  in  a 
court  of  equity  with  all  perties  before  it 
Mrs.  Ghamblee,  one  of  the  defendants,  wbo 
bad  Interposed  a  claim  to  the  levy  of  the 
execution  of  Simmons  on  a  certain  lot  other 
than  that  claimed  by  the  present  petitioner, 
interposed  a  demurrer  on  the  foUowlncr 
grounds:  "(1)  Because  the  said  petition  sets 
fortta  no  cause  of  action  in  favor  of  said 
plaintiff  against  said  defendants,  and  espe- 
cially as  against  this  defendant  (2)  Because 
tbe  said  petition  sets  forth  no  ground  enti- 
tling tbe  plaintiff  to  have  any  relief  against 
this  defendant  (3)  Because  the  said  petition 
does  not  set  forth  sufficient  facts  showing 
that  the  plaintiff  is  entitled  to  any  contribu- 
tion from  tUs  defendant  (4)  Because  tbe 
facts  stated  in  the  said  petition  show  that 
said  plaintiff  has  not  paid  nor  been  adjudg- 
ed to  pay  any  sum  of  money  to  tbe  said  de- 
fendant Simmons,  upon  the  said  executions 
set  forth  in  said  petition,  and  that  the  said 
plaintiff  is  therefore  not  entitled  to  main- 
tain a  bill  for  contribution  against  this  de- 
fendant (5)  Because  the  facts  set  forth  In 
said  petition  fail  to  show  that  the  property 
bought  by  this  said  defendant  as  set  forth 
In  said  petition  is  subject  to  the  said  execu- 
tion of  the  said  Simmons.  <S)  Because  the 
facts  set  forth  in  said  petition  show  that  the 
property  of  this  defendant  described  in  said 
petition  is  not  subject  to  the  said  fl.  fa.  of 
the  said  Simmons.  (7)  Because  the  said  peti- 
tion shows  that  the  said  plaintiff  has  filed  a 
claim  to  the  levy  of  the  fi.  fa.  of  tbe  said 
Simmons  upon  the  property  claimed  by  plain- 
tiff in  said  petition  as  belonging  to  It  and 
in.said  claim  is  denying  that  said  property  is 
subject  to  said  fl.  fa.,  and  that  therefore, 
said  plaintiff  cannot  maintain  this  equitable 
petition  for  the  purposes  set  forth  thweln." 
The  demurrer  was  overruled,  and  she  ex- 
cepted. E.  S.  Morris,  another  claimant  aJso 
demurred,  and  upon  tlie  overruling  of  his 
demurrer  he  excepted.  The  two  cases  were 
argued  together  in  this  court 

Edgar  Latham,  for  plaintiff  in  error  Cham- 
Wee.  Jos.  M.  Terrell,  King,  Spalding  &  Lit- 
tle, B.  A.  Neely,  and  Edgar  Latham,  for  plain- 
tiff In  error  Morris.  Slaton  &  Phillips  and 
Rosser  &  Brandon,  for  defendants  in  error. 

ATKINSON,  J.  Inasmuch  as  a  Judgment 
in  Georgia  binds  all  tbe  property  of  the  de- 
fendant from  its  date,  and  the  plaintiff  in 
the  execution  may  levy  on  any  of  such  prop- 
erty which  is  subject  to  the  lien  of  his  Judg- 


ment at  bis  option  (with  tbe  right  in  the 
defendant  to  point  out  property),  If  the  de- 
fendant In  an  execution  duly  entered  on  tbe 
docket  conveys  any  or  all  of  bis  property  to 
others,  equity  will  not  delay  the  plaintiff  in 
execptim  in  the  enforcement  of  his  legal 
riCht  to  levy  on  some  portions  of  tbe  property 
in  order  that  the  purchasers  of  different 
parts  thereof  may  adjust  among  themselves 
their  equities,  and  will  not  compel  him  to 
levy  upon  the  property  in  tbe  inverse  order 
of  its  sale  to  such  purchasers.  Barden  v. 
Grady,  87  Oa.  660.  Where  a  plaintiff  In 
execution  has  caused  It  to  be  levied  on  sev- 
eral pieces  of  property,  and  Is  proceeding  to 
have  it  enforced  in  the  ordinary  legal  meth- 
od, and  claims  have  been  Interposed  by  tliose 
holding  the  respective  parcels,  wtietber  one 
of  them  can  assert  that  it  Was  necessary  for 
tbe  plaintiff  to  go  into  equity  in  order 
to  enforce  bis  execution,  and  allege  bis  eq- 
uities for  him,  and  thus  compel  him  to  as- 
sert his  equitable  rights,  instead  of  proceed- 
ing to  try  the  legal  issue  of  subject  or  not 
subject  over  his  objection,  is  not  now  before 
us.  In  this  case  the  plaintiff  in  fl.  fa.  has  not 
demurred  to  the  petition  or  raised  any  ob- 
jection thereto.  It  Is  not  therefore  a  question 
as  to  whether  he  might  be  delayed  In  his 
common-law  method  of  procedure  In  order 
to  adjust  the  equities  between  the  purchas- 
ers of  land ;  but  it  is  a  question  as  to  wheth- 
er, between  the  purchasers  themselves,  two 
of  whom  alone  raise  objection  by  demurrer, 
an  equitable  cause  of  action  is  set  out  Sec- 
tion 8422  of  the  Civil  Code  of  1885  declares 
that  "If  the  estate  has  been  distributed  to 
the  heirs  at  law  without  notice  of  an  exist- 
ing debt,  the  creditor  may  compel  them  to 
contribute  pro  rata  to  the  payment  of  his 
debt"  See,  also,  section  3836.  "If  tbe  heirs 
or  legatees  took  with  notice,  they  would  cer- 
tainly be  In  no  better  position.  When  as- 
sets of  a  trust  character  are  misapplied,  and 
can  be  traced  in  the  hands  of  persons  affected 
with  notice  of  the  misapplication,  the  trust 
attaches  still  to  them,  and  equity  will  aid 
in  restoring  them  to  their  legitimate  purpose. 
A  creditor  of  an  estate  may  follow  assets 
in  the  hands  of  legatees  or  distributees, 
though  they  receive  them  without  notice." 
Civ.  Code  189S,  |  3201.  An  administrator 
may  recover  possession  of  any  part  of  an 
estate  from  the  heirs  at  law  or  purchasers 
from  them  if  it  is  necessary  for  him  to  have 
possession  for  the  purpose  of  paying  debts  or 
making  a  proper  distribution.  Civ.  Code 
1895,  i  3358.  "Equitable  assets  may  be  reach- 
ed by  a  creditor  in  every  case  where  he 
shows  that  there  Is  danger  of  not  being  sat- 
Isfled  out  of  legal  assets."  Civ.  Code,  1895, 
{  4004.  Here  the  property  was  conveyed  to 
third  parties  before  the  Judgment  was  ob- 
tained against  the  executors  of  the  estate. 
The  conveyances  were  made  by  the  sole  de- 
visee under  tbe  will,  and  in  one  taistance  the 
executors,  not  signing  as  such,  but  as  in- 
dividuals, Joined  with  bae  In  the  conveyance. 
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The  petition  alleged  that  the  estate  was  In- 
solvent, as  were  also  the  executors  and  the 
devisee,  and  that  the  property  which  had 
thus  been  passed  out  of  the  bands  of  the 
executors  while  the  debt  against  the  testa- 
trix was  In  existence,  but  before  It  bad  been 
reduced  to  Judgment,  was  all  out  of  which 
the  debt  could  be  realized.  From  the  allega- 
tions of  the  petition  most  of  the  property  was 
sold  before  the  suit  was  instituted.  Under 
these  circumstances,  it  would  seem  that  ac- 
cording to  the  ruling  In  Castellaw  v.  Gull- 
martin,  58  6a.  305,  the  plaintiff  could  not 
reach  and  subject  such  property  in  the  hands 
of  purchasers  from  the  devisee  and  those 
claiming  under  such  purchasers  by  mere 
levy  and  sale,  even  if  any  of  the  other  prop- 
erty could  be  reached  by  direct  levy.  It  was 
not  distinctly  alleged  that  the  estate  had 
been  distributed  by  the  executors  and  assent 
given  to  the  legacy  to  the  devisee  under 
whom  the  various  claimants  held,  but  sub- 
stantially this  was  the  case  made.  If  the 
lots  are  all  subject  by  reason  of  distribution 
and  their  passing  into  the  bands  of  others 
while  the  debt  was  in  existence  but  before 
the  rendition  of  the  Judgment,  they  are  liable 
pro  rata.  If  they  are  liable  pro  rata  and 
can  only  be  made  so  In  equity,  and  if  the 
owner  of  one  should  pay  more  than  his  pro 
rata  share,  and  could  then  require  the  oth- 
ers to  contribute  proportionately,  there  would 
seem  to  be  no  sound  reason  why  the  equities 
between  the  parties  could  not  be  adjusted  In 
a  single  case.  The  liability  of  these  lots  to 
the  payment  of  the  debt  in  each  case  In- 
volves the  question  of  distribution  of  the 
estate  and  conveyance  by  the  devisee  before 
payment  of  the  debt  It  was  alleged  that  if 
one  was  subject,  all  were  subject,  and  that 
«ach  would  be  subject  pro  rata.  If  so,  a  de- 
termination of  the  valuation  and  pro  rata 
liability  of  each  lot  in  a  separate  contest  with 
the  plaintiff  would  not  be  binding  on  the 
claimants  of  the  other  lots;  and,  when  they 
sought  to  adjust  the  equitable  proration  or 
contribution  with  each  other,  as  between 
themselves,  the  whole  subject  would  again  be 
«pen  to  litigation;  so  that  the  petition  pre- 
sents a  case  where  the  same  question  must 
be  litigated  by  the  plaintiff  with  each  of 
the  claimants  of  the  land,  and  afterwards, 
if  they  seek  an  adjustment  among  them- 
flelves,  must  be  again  litigated  among  them. 
If  this  be  so,  and  the  equitable  power  of  the 
<court  must  be  constantly  Invoked  in  the  liti- 
gation, why  should  It  not  adjust  all  the 
'Controversies  In  one  proceeding? 

It  is  contended  that  while  the  plaintiff  in 
execution  might  have  appealed  to  the  equi- 
table powers  of  the  court,  as  he  did  not  do 
so,  the  claimants  of  the  lot  could  not  In- 
«titute  this  action.  In  the  case  of  Fleishel 
V.  House,  52  Ga.  60,  property  on  which  there 
was  a  legal  lien  was  sold  In  parcels,  but  at 
one  time  at  public  auction.  Some  of  the 
purchasers  failing  to  comply  with  the  terms 
of  sale,  others  subsequently  took  the  portions 


bought  by  such  purchasers  so  failing.  Hie 
execution  based  on  the  attachment  which 
constituted  the  lien  was  levied  on  tbe  entire 
property.  Two  persons  claiming  lota  as  pur- 
chasers took  an  assignment  and  transfer  of 
the  execution  and  Judgment  from  the  plain- 
tiff therein,  and  caused  the  original  levy  to 
be  dismissed  and  a  new  levy  to  be  made  on 
two  lots  which  had  been  purchased  by  an- 
other. He  filed  an  equitable  proceeding, 
praying  for  an  Injunction  to  restrain  the  sale, 
and  to  have  the  status  of  the  different  lots 
determined  and  the  burden  resting  ap«i 
them  respectively  fixed.  The  trial  Judge 
denied  the  Injunction.  This  ruling  was  re- 
versed by  the  Supreme  Court  The  Jndg« 
of  this  court  apparently  did  not  entirely  con- 
cur in  their  views  as  to  the  status  of  the 
purchasers,  two  of  them  announcing  that, 
under  the  circumstances  stated,  the  rule 
as  to  the  discharge  of  a  lien  in  the  inTerse 
order  of  the  sale  by  the  debtor,  as  among 
purchasers,  did  not  apply,  but  that  all  the 
purchasers  were  bound  to  contribute  to  tbe 
discharge  of  the  lien  in  proportion  to  the 
amount  respectively  purchased  by  them.  AU 
concurred,  however.  In  the  reversal  and  In 
holding  that  equity  would  determine  in  one 
proceeding  the  controversy  between  all  of 
tbe  purchasers.  It  will  be  noticed  that 
while  two  of  the  purchasers  had  taken  a 
transfer  of  the  execution  and  caused  It  to 
be  levied  upon  tbe  lot  bought  by  another, 
the  equitable  petition  was  not  filed  by  these 
assignees,  but  by  the  person  on  whose  lot 
the  levy  was  made,  for  the  purpose  of  ad- 
Justing  the  status  of  all  the  lot  owners  and 
their  lots,  and  that  this  was  done  before  the 
complainant  paid  the  execution  or  any  part 
thereof.  In  his  opinion  Chief  Justice  War- 
ner said:  "But  conceding  that  Strickland, 
the  original  Judgment  creditor,  could  have 
levied  the  execution  on  any  separate  portion 
of  the  property  subject  thereto  in  satisfac- 
tion thereof,  at  his  pleasure,  and  that  his  as- 
signees of  the  Judgment  ss  a  general  rule, 
would  stand  In  his  shoes,  with  the  same 
rights  that  he  would  have  had,  still,  wboi 
It  Is  apparent  that  all  the  purchasers  <tf 
these  subdivided  lota  are  bound  to  contrib- 
ute ratably  to  discharge  tbe  common  burden 
resting  upon  the  land  before  the  subdivision 
and  sale,  the  defendant  McGulre  being  In- 
solvoit,  why,  under  this  state  of  facts, 
should  the  assignees  of  the  Judgment,  who 
are  two  of  the  purchasers  of  a  part  of  the 
Incumbered  property,  be  allowed  temporari- 
ly to  protect  their  own  property  by  having 
the  execution  levied  on  the  prt^erty  of  other 
purchasers  subject  to  the  attachment  lien, 
when  those  other  purchasers  con  compel 
them  ultimately  to  discharge  their  proportion 
of  tbe  common  burden?  In  our  Judgment 
under  the  facts  disclosed  by  the  record,  the 
injunction  prayed  for  should  have  been 
granted  so  as  to  prevent  circuity  of  action 
and  a  multiplicity  of  suits."  See,  also,  on 
the  general  subject,  Civ.  Code  18d5,  |  3320; 
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Oheney  t.  Rodgera,  84  Qa.  168;  Caldwell  T. 
Montgomery,  8  Oa.  106;  Johnaon  t.  Lewis, 
8  Oa.  462 ;  Justices  v.  Morelasd,  20  Oa.  146, 
147;  Jonefl  v.  Parker,  66  Ga.  12;  Amis  ▼. 
Cameron,  65  Ga.  461;  Wynn  y.  Bryce,  69 
-Oa.  632;  Redd  v.  Davis,  69  Oa.  826;  Jones 
V.  Slices,  86  Oa.  646,  11  8.  B.  664;  Crockett 
Y.  Mitchell,  88  Ga.  166,  14  S.  B.  118;  Wat- 
bins  T.  Gllmore,  121  Oa.  490,  49  S.  B.  598. 
In  neither  Jonea  t.  Parker,  60  Oa.  600,  nor 
liong  ▼.  Mitchell,  63  Ga.  769,  was  It  alleged 
that  the  administrator  was  Insolvent.  Here 
Insolvency  both  of  the  execntors  and  of  the 
estate  is  alleged,  as  well  as  nonresldence  of 
the  executors  and  the  devisee.  The  doctrine 
-of  multiplicity  ot  suits  Is  clearly  set  forth  in 
Cly.  Code  1896,  f  4894,  and  In  the  discussion 
in  Smith  y.  Dobbins,  87  Ga.  316,  13  8.  B. 
496,  and  Webb  ▼.  Parks,  110  Ga.  639,  641, 
36  8.  B.  TO.  In  Portwood  v.  Huntress,  113 
Ga.  815,  39  8.  B.  299,  there  was  no  question 
of  equitable  contribution  or  prorating  of  a 
-common  burden. 

The  fact  that  the  petitioners  and  others 
tiad  interposed  claims  under  the  statute  to 
the  levies  of  the  execution  furnishes  no  rea- 
-son  why,  if  the  common-law  procedure  does 
not  give  a  complete  remedy,  resort  may  not 
1)0  had  to  equitable  pleading  for  that  pur- 
pose. Bquitable  pleadings  In  a  claim  case  or 
■equitable  proceedings  in  aid  of  a  levy  or  a 
«laim  are  quite  usual  in  proper  cases.  While 
the  petitioner  does  not  allege  in  terms  that 
It  concedes  liability  ih  equity,  the  facts  set 
out  In  its  petition,  taken  as  true,  would  suf- 
fice to  make  a  case  of  common  burden  for 
equitable  apportionment.  This  is  not  strict- 
ly a  case  of  legal  contribution  in  which  the 
rule  laid  down  In  the  Code  is  applicable, 
that,  among  two  or  more  persons,  "where 
all  are  equally  bound  to  bear  the  common 
burden,  and  one  has  paid  more  than  his 
share,  he  is  entitled  to  contribution  from  the 
others."  Civ.  Code  1895,  (  3991.  It  Is  rather 
a  case  of  equitable  apportionment  of  a  com- 
mon burden  upon  difCerent  lots  or  owners 
thereof,  and  of  requiring  them  In  equity  to 
contribute  ratably,  when  such  apportionment 
Is  made,  to  the  satisfaction  of  the  charge 
which  Is  proceeding  to  subject  the  property. 

In  Huey  v.  8tewart,  69  Ga.  769,  there  was 
no  question  of  determining  the  burden  which 
should  fall  upon  respective  lots  or  lot  own- 
ers, and  which  was  uncertain  In  amount  un- 
til the  value  of  the  respective  lots  should  be 
ascertained,  not  any  matter  of  multiplicity 
of  suits.  A  recovery  had  been  had  against 
one  administrator,  who  thereupon  sought  to 
obtain  contribution  from  the  respresenta- 
tire  of  his  coadministrator  without  paying 
the  judgment  In  that  or  similar  cases  pay- 
ment would  undoubtedly  be  necessary  be- 
fore seeking  contribution.  In  Jenkins  v. 
Nolan,  79  Ga.  295,  5  S.  B.  34,  an  effort  was 
made  to  file  a  bill  of  peace  before  a  single 
claim  bad  been  tried  without  showing  any 
sufficient  reason  why  the  legal  question  could 
not  be  adjudicated  In  the  claim  case.     In 


Mayor  t.  Dean,  124  Ga.  750,  53  S.  B.  183, 
the  mere  fact  that  three  executions  based  on 
assessments  for  local  municipal  improvements 
had  been  issued,  and  two  of  them  levied  on 
separate  lots  of  the  same  person,  was  not 
alone  sufficient  to  authorize  an  equitable 
proceeding  to  consolidate  them  on  the  ground 
of  multiplicity  of  suits.  In  the  case  ot 
Home  Ins.  Go.  v.  Va.  Carolina  Chem.  Co., 
100  Fed.  681,  the  circuit  court  for  the  dis- 
trict of  South  Carolina  went  further  than  we 
find  it  necessary  to  go  In  this  case.  There 
suits  had  been  brought  by  the  same  plaintiff 
against  a  numtier  of  Insurance  companies  on 
poUcies  of  Insurance,  and  all  of  such  suits 
but  one  had  been  removed  to  the  federal 
court.  Two  of  the  Insurance  companies  filed 
a  bill,  alleging  that  there  had  been  such  an 
overvaluation  of  property  as  amounted  to  a 
fraud  which  avoided  the  policies,  or  at  least 
did  not  bind  the  companies  to  the  amount 
stated  under  the  law  of  South  Carolina; 
that.  If  the  companies  were  liable,  each  was 
liable  for  a  proportion  only  of  the  loss, 
namely,  as  the  amount  of  the  policy  of  each 
insurer  bore  to  the  total  Insurance,  includ- 
ing any  such  total  insurance  for  which  the 
Insurer  was  liable  as  a  colnsurer  in  the 
event  that  It  had  failed  to  maintain  Insur- 
ance to  the  extent  of  90  per  cent  of  the 
value  ef  the  property  insured  under  the 
terms  of  the  policy;  that  it  was  necessary 
that  the  amount  of  loss  should  be  ascertain- 
ed; that  the  amount  of  insurance  maintain- 
ed should  also  be  ascertained,  and  likewise 
the  per  cent,  that  such  insurance  bore  to 
the  value  of  the  property  insured,  and  the 
amount  if  any,  that  the  insured  was  liable  • 
to  contribute  as  a  colnsurer ;  and  that  if 
the  court  should  hold  that  the  complainants 
and  the  otfier  companies  were  liable  at  all, 
the  loss  should  be  apportioned  between  each 
of  the  insurers  and  the  insured  In  accord- 
ance with  the  terms  and  stipulations  of  their 
contracts  as  set  forth.  It  was  alleged  that, 
by  virtue  of  the  contracts  of  Insurance,  each 
insurer  was  Interested  In  the  liability  of  the 
other,  and  the  liability  of  the  assured  as  a 
colnsurer ;  that  if  these  several  matters  were 
to  be  ascertained  in  16  suits  at  law  by  differ- 
ent Juries  and  on  different  trials,  in  one  case 
one  set  of  values  might  be  fixed,  in  another 
another  set  and  in  this  way  one  insurance 
company  might  be  called  upon  to  pay  its 
proportion  In  one  case  upon  a  different  ratio 
than  might  be  fixed  In  each  of  the  other  cases 
of  the  other  insurers;  and  that  this  pre- 
sented a  case  for  the  ascertainment  of  wheth- 
er any  liability  at  all  existed,  and,  if  so, 
then  for  making  a  common  apportionment 
and  determining  the  contribution  which  each 
of  the  Insurers,  including  the  insured.  If 
found  to  be  liable  as  a  colnsurer,  should 
make  to  the  common  loss.  The  Insured  and 
the  other  insurance  companies  were  made 
parties  defendant  and  it  was  prayed  that 
the  suits  upon  the  policies  should  be  en- 
joined,   and    that    the    entire    controversy 
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should  be  determined  at  once,  and  for  other 
relief.  That  bill  was  sustained  as  against 
a  demurrer,  and  the  decision  was  upheld  by 
the  Circuit  Court  of  Appeals.  113  Fed.  1,  51 
C.  C.  A.  21.  A  petition  was  presented  to  the 
Supreme  Court  of  the  United  States  for  a 
writ  of  certiorari,  but  was  afterwards  dis- 
missed for  want  of  prosecution.  189  U.  S. 
517,  23  Sup.  Ct  854,  47  L.  Ed.  92a  Duplici- 
ty In  pleading  or  multifariousness  in  an 
equitable  action  furnish  good  grounds  for  de- 
murrer, but  the  same  case  may  sometimes  be 
presented  in  a  dual  aspect  leading  up  to  the 
same  remedy,  or  upon  an  allegation  of  facts, 
in  a  proper  case,  there  may  be  an  alterna- 
tive prayer  without  subjecting  an  equitable 
petition  to  demurrer  on  the  grounds  referred 
to.  Hardin  v.  Boyd,  113  TJ.  8.  756,  5  Sup. 
Ct.  771,  28  L.  Ed.  1141 ;  Story's  Eq.  PI.  (10th 
Ed.)  S  42;  Fletcher's  Bq.  PI.  &  Pr.  {  106, 
p.  140. 

Whether  or  not  the  plaintlfT  In  execution 
could  have  successfully  contested  the  right 
of  the  petitioner  to  have  enjoined  him  from 
proceeding,  and  to  have  brought  the  entire 
matter  into  equitable  cognizance,  is  not  be- 
fore us,  and  is  not  decided.  But,  upon  the 
case  presented,  the  presiding  Judge  did  not 
err  In  overruling  the  demurrers  which  were 
Interposed  by  claimants  of  other  lots  than 
that  held  by  petitioner.  The  two  demurrants 
filed  separate  bills  of  exceptions,  but  both 
are  controlled  by  the  same  ruling,  and  the 
judgment  In  each  Is  the  same. 

Judgments  aflSrmed.  All  the  Justices 
concur. 


YOPF  V.  STATE. 
(Supreme  Court  of  Oeorgia.     Nov^  21,  1908.) 
Cbiminal  Law   (J  814*)  — Tbial— Iwstbtto- 
TioNS— Mattebs  Not  Scppoeted  by  Evi- 
dence. 

There  being  no  evidence  to  authorize  a  find- 
in;;  by  the  juiv  that  the  deceased  assaulted  the 
accused  in  order  to  prevent  him  from  commit- 
ting adultery  with  the  wife  of  the  deceased,  it 
was  error  for  the  court,  in  its  charge  to  the 
jury,  to  give  the  state  the  benefit  of  the  law  ap- 
plicable to  such  a  theory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  <  814.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Laurens  (boun- 
ty; J.  H.  Martin,  Judge. 

George  Yopp  was  convicted  of  murder,  and 
be  brings  error.    Beversed. 

George  Topp  was  indicted  for  murder, 
charged  with  the  killing  of  Dock  Cason. 
Upon  the  trial  it  appeared  that  there  were 
only  two  witnesses  to  the  homicide,  Nat  Jones 
and  Nelly  Cason,  wife  of  the  deceased.  The 
state  Introduced  Nat  Jones,  who  gave  the 
following  account  of  the  tragedy:  Cason  and 
bis  wife  had  separated  about  two  months  pre- 
viously, and  she  had  gone  to  live  in  a  bouse 
belonging  to  her  father.     Witness  was  her 


nephew  and  lived  with  her.    About  8  o'dodt 
at  night,  witness  and  Do<A  Cason  met  at  the 
back  door  of  the  house  occupied  by  Cason's 
wife,  and.  In  the  language  of  the  witness. 
"Dock  asked  me  was  Ahnt  Nelly  there,  and 
I  told  him  I  did  not  know,  nobody  would  an- 
swer, and  he  said,  "Let  me  see  if  I  can  make 
them  hear.'    I  shook  the  back  door  first,  and 
nobody  answered.    Then  he  did,  and  nobody 
answered.     There  wasn't  but  two  rooms  in 
the  house.    Dock  went  around  to  the  window 
and  raised  it  up  and  called  me.    He  told  me 
to  come  around  there.    I  held  it  up  for  him. 
and  then  he  did  for  me  afterwards,  and  let 
me  into  the  room  wbere  George  and  Nelly 
were.    George  was  sitting  on  the  side  of  the 
bed,  and  Nelly  in  a  chair  by  the  flr^>lace. 
Aunt  Nelly  said:    'Dock,  what  do  yoa  want 
to  come  in  here  for?    Don't  you  know  papa 
don't  allow  you  to  come  In  his  house? '     He 
said:    'Don't  be  so  fretful.    I  am  not  going 
to  hurt  the  house.'    Dock  said,  'Hello  George,' 
and  George  said  something  to  him.     George 
said,  'Hello,'  and  Dock  said,  'Have  yon  got 
a  pistol  or  a  knife?'  and  George  said,  'No,  I 
haven't  got  either  one.'    George  said,  'Dock, 
didn't  we  settle  this  thing  Tuesday  night? ' 
and  Dock  said,  'I  didn't  come  here  to  have 
any  fuss  at  all,  and.  If  you  haven't  got  a  pis- 
tol or  a  knife,  get  up  and  let's  have  some 
fun.'    •    •    »    George   sat   there   with    his 
head  down,  and  seemed  like  Dock  was  going 
to  shoot  him.     And  be  walked  around  the 
table,  and  Dock  backed,  and  George  shot  blm. 
He  walked  back  about  three  feet.    He  had  his 
hand  in  his  hip  pocket    He  backed  back  and 
stood  still.    Dock  at  that  time  said  nothing. 
George  shot  him  twice.    I  don't  know  where 
he  got  the  pistol.     He  hit  him  once,   and 
Dock  fell  in  the  door  cat-a-comered.    •  .  •    • 
George  said  after  the  shootliig,  The  damn 
son  of  a  bitch,  I  have  killed  him.-'    Do<^  said 
nothing  after  he  was  shot    He  was  killed 
dead.    I  didn't  see  Dock  with  anything.     1 
didn't  have  time  to  look  at  him  pull  bis  band 
out  of  his  pocket     I  didn't  see  anything  in 
his   hand.    *    •    *    George  left     I   didn't 
know  where  he  went   I  run  out  of  the  house. 

•  •    •    I  reckon  I  was  gone  about  an  hour, 

♦  •  •  and  when  I  got  badt  I  saw  the 
knife  down  there  by  his  right  hand,  I  reck- 
on about  two  feet  from  his  hand."  On  crow- 
examination,  the  witness  testified:  "I  called 
Aunt  Nelly,  and  nobody  would  answer. 
George  and  Aunt  Nelly  were  both  in  the 
kitchen.  •  •  •  They  were  doing  nothing 
but  talking.  George  was  on  the  bed,  and 
Nelly  was  in  the  chair.  I  don't  know  what 
they  were  talking  about"  After  detailing 
the  conversation  between  Dock  and  George, 
as  testified  to  on  his  direct  examination,  the 
witness  further  testified  as  follows:  "George 
said,  'Didn't  we  settle  this  thing  up  town 
Saturday  night? '  He  said,  Tes,'  and  George 
said,  'What  do  yon  want  to  come  here  start- 
ing another  fuss  for?'  and  he  said,  'I  didnt 
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«ome  for  any  fnsa,'  and  George  said,  'Ton  act 
like  it,'  and  Dock  said,  'If  you  haven't  a  pis- 
tol or  a  knife,  get  up.'  And  George  walked 
around  the  table  and  looked  like  he  was  go- 
ing to  shoot  They  were  both  backing  back. 
There  was  a  door  to  this  room,  at  the  end, 
barred  ap.  I  reckon  the  door  in  front  was 
fastened.  He  went  oat  of  the  back  door.  I 
reckon  when  he  got  up  he  started  around  the 
table  like  be  was  going  through  the  middle 
door  out  to  the  front  He  went  towards  the 
door.  The  shooting  occurred  before  he  got 
there.  When  he  left  the  bed,  he  went  to- 
ward the  middle  door.  He  had  to  go  aroond 
the  table.  Do<^  asked  blm  before  he  started 
If  he  had  his  pistol  or  knife." 

A  witness  for  the  state  testified  that  he 
reached  the  scene  of  the  homicide  soon  after 
the  killing,  and  that  a  knife  was  lying  near 
the  left  hand  of  Dock  Gason.  There  was  al- 
so evidence  for  the  state  to  the  effect  that 
the  knife  found  near  the  body  of  Dock  Cason 
belonged  to  his  wife,  Nelly. 

Nelly  Cason  testified,  in  behalf  of  tbe  ac- 
cused, as  follows:  "i  •  •  •  was  present 
the  night  that  Dock  was  shot  I  was  living 
then  with  my  father.  *  •  •  Dock  came 
to  my  house  about  11  or  a  little  bit  later,  and 
George  Yopp  was  there.  He  came  to  tbe 
front  door  and  knocked.  He  came  from  the 
front  door  to  the  back  door,  and  when  he 
knocked  at  the  front  door,  I  locked  tbe  back 
door,  and  be  'biated'  tbe  window  and  came 
in,  and  I  asked  blm  didn't  he  know  he  bad 
done  wrong  by  coming  in  the  window,  and 
be  said  yes.  I  told  bUn  my  father  said,  If  be 
couldn't  live  with  me  like  a  husband,  he 
trould  rather  he  didn't  c<»ne  to  my  house. 
He  asked  George  did  he  have  a  pistol,  and 
George  told  him  no,  and  I  asked  him  to  listen 
to  me,  and  be  would  not  He  asked  George 
did  he  have  a  knife,  and  George  told  him  no, 
and  George  asked  bim  hadn't  they  drank  and 
shook  bands  up  town,  and  I  asked  Dock 
ngaln  to  listen  to  me,  and  I  told  George  not 
to  say  anything  to  blm  and  to  go  on,  and  I 
told  Nat  to  go  to  the  store  and  tell  my  fa- 
ther to  come  there,  and  Dock  told  bim  he 
need  not  mind  going  for  my  father,  and  I 
asked  him  again  to  listen  to  me,  and  he  turn- 
ed to  George  and  asked  him  did  be  have  a 
pistol,  and  George  told  him  no,  and  he  step- 
ped a  few  steps  backward  and  took  his  knife 
and  stepped  a  few  steps  forward,  and  said, 
'Get  up  and  let's  have  some  fun.'  He  said  he 
come  there  for  business,  and  to  get  up,  and 
George  rose  and  shot  blm.  Dock  was  going 
towards  George  when  be  shot  blm,  and  bad 
got  pretty  close.  •  •  »  There  was  a  table 
in  tbe  rear  of  George  that  kept  blm  from  get- 
ting out  of  the  way  when  he  was  going  on 
him  with  a  knife.  Dock  could  not  have  gone 
through  tbe  wall.  He  was  hemmed  up  like. 
Dock  had  the  knife  In  a  cutting  position.  He 
drew  it  from  his  hip  pocket  It  was  open 
when  be  drew  it  out.  I  don't  know  where 
this  knife  came  from."  Tbe  witness  testified 
that  it  was  not  her  knife.    She  further  testi- 


fied that  George  came  to  see  her  occasional- 
ly, but  there  had  never  been  any  Improper 
Intimacy  between  them,  that  neither  of  them 
had  bad  any  clothes  off  on  tbe  night  of  tbe 
homicide,  and  she  bad  not  been  on  tbe  bed  at 
all  that  night 

There  waa  evidence  for  tbe  accused  tend- 
ing to  show  that  tbe  knife  found  near  tbe 
body  of  Dock  Cason  was  bis  knife.  °  A  wit- 
ness for  tbe  state  testified,  in  rebuttal,  as 
follows:  "I  went  by  the  house  where  Dock 
Cason  was  killed  that  night  somewhere  be- 
tween 11  and  12  o'clock,  and  beard  something 
said  by  somebody  in  tbe  house.  I  was  pass- 
ing by,  and  heard  a  knocking  on  tbe  inside 
of  tbe  bouse,  and  I  stopped  a  few  minutes 
and  beard  a  voice  that  seemed  like  it  was  in 
the  lower  room,  said,  'Open  tbe  door,'  and  no 
one  didn't  say  anything  at  that  time,  but  I 
could  hear  a  mumbling  in  tbe  front  room, 
and  they  knocked  again  several  times,  and 
after  a  while  I  heard  a  fellow  speak,  and 
say,  'You  are  not  going  to  open  that  damned 
door,'  and  the  other  one  said,  'Open  tbe  door, 
George^  I  am  not  going  to  hurt  you,'  and  he 
[tlie  defendant]  said:  'Enow  damn  good  you 
are  not  going  to  hurt  old  George.  Walt  till 
I  can  get  my  pants  on,  and  I  will  open  the 
door.'  And  I  went,  to  get  another  fellow  to 
come  there  and  stop  tbe  row." 

There  was  a  verdict  finding  tbe  accused 
guilty,  with  a  recommendation  to  mercy. 
He  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  be  excepted.  From  this  mo- 
tion it  appears  that  upon  the  trial  tbe  court 
charged  the  Jury  as  follows:  "One  of  tbe 
contentions  of  the  state  in  this  case  Is  that 
Dock  Cason,  if  be  did  make  an  assault  upon 
tbe  defendant,  George  Yopp,  be  did  so  under 
such  circumstances  that  be  was  justifiable  In 
making  tbe  assault  upon  Yopp,  and  that 
Yopp  is  not  and  could  not  under  tbe  law  be 
Justifiable  In  defending  himself  against  such 
an  assault;  tbe  state  claiming  that  Dock 
Cason  made  the  assault  upon  Yopp  to  pre- 
vent Yopp  from  debauching  or  having  illicit 
intercourse  with  the  wife  of  Dock  Cason. 
This  contention  is  controverted  and  denied  by 
tbe  defendant,  and  that  constitutes  an  issue 
of  fact  which  the  Jury  are  to  pass  upon  and 
determine.  I  charge  you  that  it  is  only 
where  there  is  an  absolute  necessity  on  tbe 
part  of  tbe  husband  to  make  a  deadly  assault 
to  prevent  adultery  with  bis  wife  that  tbe 
case  would  stand  upon  tbe  same  footing  of 
reason  and  Justice  with  other  cases  of  Justi- 
fiable assault;  that  is,  that  Dock  Cason 
would  only  be  Justifiable  In  making  an  as- 
sault upon  Yopp  that  was  necessary  to  pre- 
vent an  illicit  Intercourse  or  adultery  or  ap- 
parently BO  to  him  as  a  reasonable  man  under 
the  facts  and  circumstances  existing  at  tbe 
time.  If  you  believe  that  be,  Cason,  made  an 
assault,  and  was  Justifiable  in  making  this 
assault  upon  Yopp,  then  I  charge  you  that 
Yopp  would  not  be  Justifiable  in  repelling 
that  assault  by  making  a  counter  deadly  at- 
tack or  assault  upon  Cason;   that  is,  if  you 
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believe  from  the  evidence  In  this  case  that 
Dock  CaBon  assaultecl  Yopp  under  drcum- 
Btancee  where  there  was  an  urgent  and  press- 
ing danger  of  Yopp's  committing  adultery  or 
Illicit  Intercourse  with  the  wife  of  Cason,  If 
you  And  the  woman  alleged  to  be  so  was  the 
wife-  of  Cason,  and  that  assault  was  abso- 
lutely necessary  to  prevent  the  adultery,  tben 
Yopp  ^ould  not  have  been  Justifiable  In  mak- 
ing an  assault.  And  if  you  find  that  to  be 
the  facts  of  the  case,  and  that  Yopp  was  In 
the  act,  or  about  to  commit  the  act,  of  adul- 
tery with  the  wife  of  Cason,  and  this  as- 
sault was  made  to  prevent  It,  I  charge  yon 
then  that  although  Yopp  himself,  being  In 
danger  would  have  no  right  to  defend  himself 
by  using  any  deadly  weapon  against  Cason; 
the  law  being  that  what  would  justify  the 
husband  under  such  circumstances  would  not 
Justify  the  adulterer  in  preventing  by  homi- 
cide or  attempting  homicide."  These  Instruc- 
tions were  made  the  subject  of  several 
grounds  of  the  motion  for  a  new  trial. 
Among  the  assignments  of  error  were  that 
the  evidence  did  not  make  any  such  Issue  as 
stated  by  the  court  in  these  Instmctions,  and 
that  the  charge  was  not  authorized  by  the 
evidence. 

H.  P.  Howard  and  D.  M.  Roberts,  for 
plaintiff  in  error.  J.  E.  Pottle,  Sol.  Gen., 
and  John  C.  Hart,  Atty.  Gen.,  for  the  State. 

FISH,  O.  J.  (after  stating  the  facts  as 
above).  The  instructions  of  the  court,  quot- 
ed in  the  statement  of  facts,  were  subject  to 
the  noted  assignments  of  error  thereon,  made 
In  the  motion  for  a  new  trial.  It  is  plain 
that  these  instructions  were  not  authorized 
by  the  evidence.  The  Jury  could  not  find 
from  the  evidence  that  Cason,  If  he  assault- 
ed the  accused  with  a  deadly  weapon,  was 
Justified  In  so  doing  because  the  acctised  was 
In  the  act  of  adultery  with  Cason's  wife,  or 
that  the  assault  was  made  upon  the  accused 
to  prevent  him  from  committing  adultery, 
with  the  wife  of  Cason.  Whatever  may 
have  occurred  before  Cason  entered  the 
room  where  his  wife  and  Yopp  were,  or 
whatever  may  have  been  the  Intention  of 
Yopp  and  Cason's  wife  before  Cason  came 
into  the  room,  it  Is  clearly  evident  from  the 
testimony  that  Cason  did  not  come  upon  his 
wife  and  Yopp  while  they  were  committing 
the  act  of  adultery,  or  find  them  In  such  a 
situation  relatively  to  each  other  as  to  in- 
dicate that  such  act  would  then  be  committed 
unless  he,  Cason,  Interfered  by  violence  to 
prevent  It.  According  to  the  testimony  of 
both  Nat  Jones,  who  was  Introduced  by  the 
state,  and  Nelly  Cason,  wife  of  the  deceased, 
who  testified  in  behalf  of  the  accused,  when 
Dock  Cason  entered  the  room  where  his 
wife  and  Yopp  were,  Yopp  was  sitting  on  the 
side  of  the  bed,  and  Cason's  -wife  was  not 
on  or  at  the  bed,  but,  If  Jones  was  to  be  be- 


lieved, she  was  sitting  In  a  cbalr  by  the 
fireplace;  and.  If  her  evidence  was  accepted 
as  true^  she  was  then  going  from  this  cbalr. 
from  whldi  she  had  Just  arisen,  to  the  back 
door  to  open  It  for  Cason  to  rater  the  house. 
But,  even  granting  that  the  law  which  the 
court  charged  would  have  been  applicable 
to  the  facts  If  Cason,  as  soon  aa  he  entered 
the  room,  had  made  an  attack  upon  Yopp. 
It  is  clear  that  such  law  was  not  appllcablt- 
to  the  case  when  the  evidence,  both  for  the 
state  and  the  accused,  showed  that  Cason  did 
not  assault  Yopp  immediately  upon  entering 
the  room  and  finding  him  and  Cason's  wife 
therein,  but  engaged  in  a  conversation  wltb 
him,  one  purpose  of  which  appears  to  have 
been  to  ascertain  whether  Yopp  was  armed 
or  not  So,  if  Cason  assaulted  Yopp  at  all. 
such  assault  was  not  made  Immedtat^y  aft- 
er an  act  of  adultery  had  been  committed  by 
Yopp  and  Cason's  wife,  nor  at  a  time  when 
the  commission  of  such  an  act  by  tbem  was 
imminent.  No  reasonable  mind  could  con- 
clude that  Yopp  intended  to  have  sexual  in- 
tercourse with  Cason's  wife  while  both  Ca- 
son and  his  wife's  nephew  were  present  in 
the  room.  It  is  clear  therefore  that  whether 
Oason  made  an  assault  upon  the  accoaed  to 
prevent  him  from  debauching  or  having  il- 
licit intercourse  with  Cason's  wife  was  not 
an  issue  made  by  the  evidence  in  the  case: 
and  the  charge  of  the  court,  in  which  it  was 
stated  that  this  was  an  issue,  and  the  in- 
structions to  the  jury  aa  to  the  law  applica- 
ble thereto,  were  calculated  to  mislead  the 
jury  and  to  harmfully  affect  the  rights  of 
the  accused,  and  consequently  were  cause 
for  a  new  trial. 
Judgment  reversed. 


SOUTHERN  GRANITE  CO.  v.  VENABLE 

BROS. 
(Supreme  Court  of  Georgia.     Nov.  24,   1908.) 

CONTBACTS   ({  837*)  —  AcTioir  FOB  Bbeach— 

.Pleading. 

It  appearing  from  the  petition  in  this  casr 
that  there  had  been  a  breach  on  the  part  of  the 
defendant  of  the  term  of  a  contract  between  the 
defendant  and  the  plalntilb,  and  that  damagn 
had  resulted  to  the  latter  from  such  breach,  the 
general  demurrer  to  the  petition  was  properlj 
overruled. 

[EJd.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  {§  1682-1680;  Dec  Dig.  |  337.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Dekalb  County: 
L>.  S.  Roan,  Judge. 

Action  by  Venable  Bros,  against  the  South- 
ern Granite  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.     Aflarmed. 

Tenable  Bros,  filed  an  equitable  petition 
against  the  Southern  Granite  Company,  al- 
lefclng,  in  substance,  as  follows:  On  August 
2.  1SK)2,  the  plaintiffs  entered  into  a  contract 
with  the  defendant  and  the  T.  F.   McClnre 
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&  Sons  Company,  which  provided,  among 
other  things,  for  the  proportion  of  granite 
blocks  each  party  ahonld  be  entitled  to  ship 
to  Cincinnati,  Ohio,  for  the  pavement  of 
streets;  the  proportion  being  as  follows: 
Tbe  defendant,  the  Southern  Granite  Com- 
pany, 87^  per  cent,  of  all  the  work  secured; 
T.  F.  McClure  &  Sons  Company,  25  per  cent; 
and  the  plaintiffs,  Venable  Bros.,  87)^  per 
cent.  Subsequently  to  the  execution  of  this 
contract,  the  parties  thereto  secured  from  J. 
A.  Eberhart  and  F.  H.  Kirchner  &  Ca,  of 
Cincinnati,  a  contract  for  the  furnishing  of 
granite  blocks,  corbing,  etc.,  for  the  pavement 
of  certain  streets  in  that  city.  Both  con- 
tracts are  attached  to  the  petition  as  exhibits, 
and  the  latter  provides  for  the  same  pro- 
portion of  granite  to  be  shipped  as  the  for^ 
mer.  The  Soathern  Granite  Company  has  ship- 
ped to  Cincinnati  an  amount  of  granite  large- 
ly In  excess  of  its  proportion,  and  Is  rapidly 
shipping  the  entire  amoimt  required,  with  an 
utter  disregard  of  the  plaintiffs'  rights.  J. 
A.  Eberhart,  vice  president  of  the  defendant 
company,  is  in  active  charge  of  the  contract 
work  of  paving  the  streets  in  said  city.  All 
orders  for  stone  to  be  shipped  are  made 
by  him,  and,  as  he  is  acting  In  this  double 
capacity,  he  is  interested  in  ordering  the 
granite  to  be  shipped  by  the  defendant  To 
furnish  all  of  the  stone  was  a  larger  under- 
taking than  any  one  or  any  two  of  said 
parties  could  safely  contract  to  do.  It  re- 
quired the  combined  resources  of  all  of  them 
to  furnish  the  stone  as  it  would  be  required 
to  complete  said  public  improvements.  Plain- 
tiffs have  repeatedly  demanded  that  the 
terms  of  the  contract  be  carried  out,  and  that 
they  be  allowed  to  ship  their  proportion  of 
granite;  but  J.  A.  Eberhart  has  refused  and 
still  refuses  to  permit  it  to  do  so.  Plaintiffs 
have  on  hand  a  large  quantity  of  material, 
which  has  been  quarried  at  great  expense, 
and  it  can  easily  and  In  ample  time  furnish 
the  balance  which  they  are  entitled  to  ship, 
and  which  they  would  ship  if  they  were  per- 
mitted to  do  so  by  the  defendant. 

As  the  case  was  originally  'brought,  the 
plaintiffs  sought  to  enjoin  the  defendant 
from  discriminating  against  them  in  the 
carrying  out  of  a  certain  contract  which  had 
been  made  l>etween  the  plaintiffs,  the  defend- 
ant, and  T.  F.  McClure  &  Sons  Company. 
The  injunction  was  beard  by  the  court 
below  on  June  4,  1904,  and  the  defend- 
ant was  enjoined  as  prayed,  but  was  allow- 
ed to  dissolve  the  injunction  upon  giving 
bond  to  pay  all  damages  that  might  result 
to  the  plaintiffs  from  violation  of  the  con- 
tracts entered  Into  between  the  parties.  This 
bond  was  given  by  the  Southern  Granite 
Company.  Subsequently  the  plaintiffs  filed 
an  amendment  to  the  original  suit,  set  up 
the  bond  so  given,  and  declared  that  the 
transaction  covered  by  said  contracts  had 
been  completed,  and  that  certain  fixed  dam- 
ages had  accrued  to  them  by  reason  of  the 
violation  of  said  contracts,  and  sought  to 


recover  damages  from  the  defendant  in  the 
main  case.  The  plaintiffs  also  alleged  that 
certain  profits  which  would  and  should  have 
come  to  them  upon  the  fulfillment  of  the  con- 
tract had  been  reaped  by  the  defendant,  and 
the  amendment  prays  an  accounting  for  said 
profits.  A  demurrer  to  the  petition  as  amend- 
ed was  filed,  and,  after  hearing,  was  over* 
ruled,  to  which  ruling  the  defendant  ex- 
cepted. 

A.  H.  Cox,  for  plaintiff  in  error.    Jas.  L. 
Key,  for  def«idant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  contention  of  the  plaintiff  in  error  is  that 
the  petition  set  forth  no  cause  of  action 
against  the  Southern  Granite  Company,  but 
that,  on  the  contrary  said  petition,  by  its 
allegations  and  exhibits,  shows  that  such 
cause  of  action  as  the  plaintiffs  might  have 
bad  was  against  other  parties.  With  this 
contention  of  the  plaintiff  in  error  we  are  un- 
able to  agree.  It  clearly  appears  from  the  al- 
legations in  the  petition  and  the  contracts  at- 
tached thereto  as  exhibits  that  a  certain 
amount  of  stone  was  to  be  shipped  by  the 
three  companies,  the  Southern  Granite  Com- 
pany, T.  F.  McClure  &  Sons  Company,  and 
Tenable  Bros.,  and  that  the  plaintiff  In  error 
was,  under  the  contract,  entitled  to  ship  to 
the  contractors  37%  per  cent  of  the  stone, 
T.  F.  McClure  &  Sons  Company  25  per  cent, 
and  Tenable  Bros.  37i^  i)er  cent  Each  of 
the  parties  named  knew,  under  the  explicit 
terms  of  the  contract,  that  they  were  only  en- 
titled to  ship  that  percentage  of  the  stone  al- 
lotted to  them  by  the  terms  of  the  contract 
into  which  they  had  entered,  so  long  as  the 
other  companies  were  able  to  fill  such  oiv 
ders  as  might  be  given  them  for  stone,  and 
each  of  the  companies  linew,  furthermore,  if 
they  shipped  more  than  their  allotted  per- 
centage, that,  to  the  extent  of  the  excess  of 
the  shipments  over  the  percentage  which 
they  were  entitled  to  make,  other  companies 
would  be  deprived  of  the  right  which  they 
were  to  enjoy  of  shipping  their  full  percent- 
age. It  is  alleged  in  the  petition  that  the 
shipments  of  the  stone  were  to  be  made  upon 
orders  sent  by  J.  A.  Eberhart,  who  was  vice 
president  of  the  defendant  company,  as  well 
as  one  of  the  contractors  with  the  city  of 
Cincinnati.  The  defendant  company,  for  a 
sufficient  consideration,  had  agreed,  in  the 
contract  under  consideration,  that  of  the 
stone  required  by  the  contractors  the  plain- 
tiffs in  this  action  should  be  allowed  to  ship, 
as  stated  above,  a  certain  percentage  to  fill  the 
contract  for  paving  with  the  city  of  Cincinnati. 
It  would  be  putting  a  strained  construction  up- 
on the  contract  to  say  that,  while  the  plain- 
tiffs complain  that  the  breach  of  the  contract 
consisted  In  the  fact  that  they  were  not  al- 
lowed by  the  defendant  the  Southern  Granite 
Company  to  ship  their  proportion  of  the 
stone,  the  petition  is  fatally  defective,  In  that 
it  does  not  state  "how  the  defendant  company 
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disallowed  or  resisted  In  Bbipments  by  Yen- 
able  Bros.,  nor  does  the  petition  show  that 
tbe  Southern  Granite  Company  ever  under- 
took to  order  out  any  stone  from  anybody  in 
connection  with  this  matter."  For  perfectly 
good  and  sufficient  reasons,  the  stone  was  to 
be  shipped  to  Cincinnati  on  different  occa- 
sions. The  entire  amount  could  neither  be 
sent,  nor  could  it  bare  been  received  and 
handled  In  Cincinnati  if  all  shipped  at  once. 
For  obvious  economic  reasons,  the  stone  was 
to  be  forwarded  to  Cincinnati  hi  such  amounts 
as  required  there  by  tbe  contractors. 

Mow,  when  the  orders  for  shipments  came 
from  the  contracts  in  Cincinnati  to  the  pro- 
ducing companies,  Inasmuch  as  each  of  these 
companies  linew  what  percentage  of  the  stone 
they  were  entitled  to  ship,  it  cotild  not  matter 
which  one  of  the  companies  received  the  or^ 
dera,  for  the  company  receiving  could  not 
but  understand,  if  it  bad  already  shipped 
that  percentage  of  the  stone  which  it  was 
entitled  to  ship  under  the  terms  of  the  con- 
tracts with  the  other  producing  companies, 
that  the  order  should  be  delivered  to  that 
company  which  bad  not  shipped  the  propor- 
tion of  the  stone  which  it  was  entitled  to 
ship,  and  if  such  an  order  as  the  one  last 
referred  to  should  come  into  the  hands  of  the 
company  which  had  already  shipped  a  larg- 
er portion  of  the  stone  than  that  called  for 
by  the  contract,  and  the  company  receiving 
such  order  should  fill  the  same,  thereby  de- 
priving the  company  which  was  entitled  to 
furnish  the  stone  called  for  by  the  order  of 
the  opportunity  of  filling  It,  It  might  be  said, 
without  too  greatly  stretching  the  meaning 
of  the  word,  that  the  former  bad  not  allowed 
the  latter  to  make  the  shipment  to  which  it 
was  entitled.  And  especially  Is  this  true  in 
view  of  the  fact  that  the  party  who  was  to 
give  the  order  was  vice  president  of  the  com- 
pany which  seems  to  have  been  favored  in 
tbe  matter  of  the  distribution  of  the  orders 
for  granite.  The  contracts  themselves  do  not 
state  explicitly  who  were  to  issue  these  or- 
ders, but  it  is  distinctly  alleged  in  the  peti- 
tion that  tbe  stone  was  to  be  shipped  upon 
the  orders  of  J.  A.  Eberhart,  the  vice  presi- 
dent of  the  defendant  company,  for,  in  para- 
graph 5  of  the  amendment  to  plaintiffs'  peti- 
tion, it  is  alleged  "that  petitioners  were  to 
ship  said  stone  only  upon  the  order  of  the 
defendant  as  given  through  their  vice  presi- 
dent, J.  A.  Eberhnrt."  If  it  could  be  said 
that  this  allegation  refers  only  to  the  ship- 
ments which  were  to  be  made  after  tbe  filing 
of  the  suit,  still  we  have  in  the  original  peti- 
tion (paragraph  10)  the  allegation  that  the 
"said  Eberhart,  vice  president  of  the  South- 
ern Granite  Company,  Is  In  the  active  change 
of  the  contract  work  of  paving  the  streets 
above  mentioned.  In  the  city  of  Cincinnati, 
and  that  all  orders  of  stone  to  be  shipped  are 
made  by  him."  While  the  relation  existing 
between  the  producing  companies  is  not  that 


existing  between  tbe  m^nbera  of  a  partner- 
ship, they  do  sustain  such  ■a.  relation  to  one 
another,  having  entered  into  a  Joint  compro- 
mise, as  would  require  of  them  perfect  good 
faith  in  the  performance  ot  the  duties  and 
the  exercise  of  the  privileges  and  the  en- 
joyment of  tbe  advantages  arising  from  tbe 
performance  of  the  contract  which  they  had 
Jointly  undertakoi  to  perform.  When  they 
entered  Into  the  contract,  these  companies 
considered  that  the  terms  of  the  contract  se- 
cured to  them  certain  advantages  whldh  could 
not  have  been  secured  but  for  the  concm^ 
renoe  of  all  in  the  enterprise  contemplated, 
and  It  would  be  inequitable  to  permit  the  de- 
fendant company,  by  taldng  advantage  of  the 
fact  that  it  was  favored  in  tbe  matter  ot 
having  orders  sent  to  it,  to  derive  another 
party  to  the  contract  of  the  advantages  and 
profits  wUch  it  would  have  enjoyed  and  re- 
ceived had  tbe  contract  been  carried  out  In 
good  faith  by  all  parties  signing  it  In  this 
connection,  see  the  case  of  Forlaw  y.  Angrnsta 
Naval  Stores  Co.,  124  Oa.  261  (6),  82  S.  E. 
898. 

The  foregoing  disposes  of  tbe  qnestlons 
raised  by  tbe  demurrers,  which  were  gen- 
eral In  their  nature,  and  which  are  argued  In 
the  brief  of  counsel  for  plaintiff  In  error. 
The  special  demurrer,  on  the  ground  that  the 
"petition  does  not  show  the  place  of  making 
the  contract,"  is  not  referred  to  nor  urged 
in  the  brief  of  counsel,  and  tbe  question  rais- 
ed by  It  is  not  dealt  with  In  the  opinion. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


SCARBOROUGH  ▼.  MERCHANTS'  & 

FARMERS'  BANK. 

(Supreme  Court  of  Georgia.     Nov.  21,   1908.) 

Judgment  (§  299*)  —  Amendment  at  Subse- 
quent Term. 

Where  a  plaintiff  sues  out  an  attachmenl 
which  is  levied  on  certain  personal  property, 
and  files  bis  declaration  in  attachment,  and  eives 
the  defendant  notice  thereof  as  provided  by  law, 
and  no  plea  or  traverse  of  the  attachment  is 
filed,  and  a  verdict  is  rendered  In  favor  of  the 
plaintiff  for  tbe  sum  declared  on,  upon  which 
verdict  a  judgment  in  personam  is  duly  entered, 
and  when  such  decree  is  amended  at  a  subse- 
quent term  of  the  court  by  adding  thereto  a  jude- 
n-ent  in  rem  upon  the  property  attached,  the 
amendment  to  tiie  judgment  will  not  be  set  aside 
on  motion  of  the  defendant,  predicated  solel.v 
on  the  ground  that  it  was  made  at  a  subsequent 
term  of  the  court,  on  the  ex  parte  application 
of  the  plaintiff. 

[ESd.  Note.— For  other  cases,  see  Judgment. 
Dec.  IMg.  i  299.»] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Crisp  County; 
U.  V.  Whipple,  Judge. 

Action  by  the  Merchants'  ft  Farmers'  Bank 
against  B.  B.  Scarborough.  Judgment  fur 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 
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On  December  17,  1904,  the  Merchants'  & 
Farmers'  Bank  sued  out  a  fraudulent  debtor's 
attachment  against  R.  B.  Scarborough,  In 
the  superior  court  of  Dooly  county,  which 
was  levied  on  certain  personal  property  In 
the  possession  of  the  defendant  Notice  was 
served  on  the  defendant,  and  a  declaration 
was  filed  at  the  first  term  of  the  court  Up- 
on the  organisation  of  Crisp  county,  the  at- 
tachment proceedings  were  transferred  to 
the  superior  court  of  ttiat  county.  No  trav- 
erse of  the  ground  of  attachment  nor  plea 
was  filed,  and  at  the  March  term,  1906,  of 
the  superior  court  of  Crisp  county,  a  verdict 
was  taken  for  the  plaintiff  for  the  amount 
declared  upon,  and  a  general  Judgment  was 
entered  upon  the  verdict  At  the  July  term, 
1907,  of  the  court,  on  motion  of  the  plaintiff, 
the  general  judgment  was  amended  by  de- 
claring that  the  sum  recovered  be  a  special 
lien  upon  the  attached  property.  Subsequent- 
ly the  defendant  in  attachment  filed  his  mo- 
tion to  vacate  and  set  aside  the  amendment 
to  the  Judgment  because  the  Judgment  was 
amended  without  notice  to  him,  and  because 
there  Is  no  authority  of  law  to  make  an 
amendment  of  this  character  after  the  ad- 
journment of  the  term  of  the  court  at  which 
the  Judgment  was  rendered.  The  court  re- 
fused the  motion,  and  exception  was  taken 
to  this  order. 

Walter  F.  Hall,  for  plaintiff  in  error.  J. 
T.  Hill,  for  defendant  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  Much  liberality  Is  allowed  in  the 
amendment  of  Judgments.  The  Code  pro- 
vides that  a  judgment  may  be  amended,  by 
order  of  the  court  in  conformity  to  the  ver- 
dict upon  which  it  is  predicated,  even  after 
execution  issues.  Civ.  Code  1895,  {  5113. 
The  rule  has  always  been  recognized  in  this 
state  that  a  Judgment  may  be  amended  to 
conform  to  the  verdict  and  pleadings  at  a 
subsequent  term.  Dennis  v.  Colley,  112  Oa. 
114,  37  S.  E.  119.  In  the  case  of  Alexander 
V.  Xroutman,  1  Oa.  469,  it  was  held  that  if, 
in  the  entering  up  of  a  Judgment  on  a  note 
bearing  interest  from  date,  upon  a  confes- 
sion of  judgment  the  Interest  in  the  Judg- 
ment is  computed  only  from  maturity,  the 
judgment  may  be  amended  at  a  subsequent 
term  so  as  to  include  the  interest  on  the  note 
from  its  date.  In  Bell  v.  Bowdoin,  109  Ga. 
209,  34  S.  E.  339,  a  Judgment  was  rendered 
by  a  Justice  of  the  peace  against  the  defend- 
ant for  principal,  interest,  and  costs,  and 
this  court  held  that  the  Justice  could  amend 
this  Judgment  at  a  subsequent  term  by  in- 
serting therein  the  several  amounts  which 
the  pleadings  showed  to  be  due;  but  the 
Judgment  must  be  amended  by  an  inspection 
of  the  record,  including  the  pleadings  and 
verdict,  without  resort  to  extraneous  proof. 
Dixon  V.  Mason,  68  6a.  478. 

82S.£.-«a 


Let  us  apply  this  principle  to  the  facts 
of  the  present  case.  The  defendant  had  filed 
neither  plea  nor  traverse.  The  plaintiff  filed 
his  declaration  In  attachment  at  the  first 
term,  and  notice  thereof  was  given  the  de- 
fendant and  a  verdict  was  rendered  for  the 
amoimt  declared  on.  Under  the  pleadings 
and  verdict  the  plaintiff  was  entitled  to  a 
Judgment  in  personam,  and  also  in  rem,  up- 
on the  property  on  which  the  attachment 
was  levied.  Civ,  Code  1895,  {  4575.  As  on- 
ly  a  Judgment  in  personam  was  entered,  the 
plaintiff  was  entitled  to  amend  his  Judg- 
ment nunc  pro  tunc  so  as  to  Include  a  Judg- 
ment in  rem.  In  an  attachment  case,  where 
no  plea  had  been  filed,  an  unauthorized  Judg- 
ment in  personam  was  allowed  to  be  amend- 
ed at  a  subsequent  term  into  a  Judgment  in 
rem  upon  the  property  on  which  the  attach- 
ment was  levied.  Mahone  v.  PerUnson,  33 
Ga.  207. 

The  amendment  was  allowed  on  the  plain- 
tiff's ex  parte  motion,  and  the  defendant  in- 
sists that  the  amendment  is  void  because  he 
had  no  notice  of  the  proceeding.  The  gener- 
al rule  is  well  established  that  a  judgment 
cannot  be  amended  after  the  term  at  which 
it  was  rendered,  upon  an  ex  parte  applica- 
tion. Due  and  proper  notice  should  be  given 
the  opposite  party  so  as  to  give  him  an  oppor- 
tunity to  resist  the  proposed  amendment. 
Nevertheless,  if  the  amendment  is  to  be  based 
ui>on  matter  of  record,  and  the  Judgment  as 
amended  follows  as  a  matter  of  course,  the 
necessity  of  giving  notice  to  the  adverse 
party  is  not  so  evident  1  Black  on  Judg- 
ments, {  164.  In  the  case  before  us,  the  de- 
fendant could  not  file  a  plea  contesting  the 
amount  of  the  judgment,  because  he  is  con- 
cluded by  the  final  judgment  in  personam. 
Civ.  Code  1895,  <  4558.  The  statute  requires 
a  traverse  of  the  grounds  of  the ,  attach- 
ment to  be  filed  at  the  return  term  of  the  at- 
tachment and  does  not  provide  for  a  traverse 
at  a  subsequent  term.  Civ.  Code,  (  4560; 
Banks  v.  Hunt  70  Ga.  741.  In  his  motion 
to  vacate  the  amendment  to  the  Judgment, 
the  defendant  does  not  allege  that  any  fraud 
was  practiced  on  him,  or  that  he  was  pre- 
vented by  any  act  of  the  plaintiff  from  sea- 
sonably filing  a  traverse  of  the  ground  of 
the  attachment.  His  right  to  a  vacation  of 
the  amendment  to  the  Judgment  Is  predlcat- 
,  ed  solely  upon  the  ground  that  it  was  made 
at  a  term  subsequent  to  the  rendition  of  the 
original  Judgment,  and  without  notice  to 
him.  Under  the  circumstances  of  this  case, 
it  would  be  idle  to  set  aside  the  amendment 
to  the  Judgment  because  of  lack  of  notice, 
when  the  defendant  omits  to  show  that  a 
different  Judgment  would  be  possible  had  he 
been  notified  of  the  proposed  amendment. 

Judgment  afiSrmed.  All  the  Justices  con- 
cur. 
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SOUTH  GEORGIA  BY.  CO.  ▼.  NILES. 
(Supreme  Court  of  Geoi^a.    Nov.  24,  1908.) 

1.  Death  (J  18*)  —  AorioNS  —  Riobt  op  Ac- 
tion. 

It  appearing  from  the  petition  that,  at  the 
time  of  the  death  of  the  plaintifTs  son,  he  waa 
in  the  employment  of  the  defendant  company  aa 
a  brakeman  and  switchman  on  a  freight  train, 
and  that  the  negligence  of  the  other  employte 
of  the  company  was  the  proximate  cause  (^  her 
son's  death,  the  latter  Himself  being  in  the  dis- 
charge of  his  duties  and  free  from  fault  and 
not  guilty  of  any  negligence  contributing  to  bis 
death,  and  it  further  appearing  that  the  plain- 
tiff waa  a  widow  dei>endent  upon  the  deceased 
for  support,  and  that  he  contributed  towards 
her  support,  a  general  demurrer  to  the  petition 
was  overruled. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  20;    Dec.  Dig.  »  18.*] 

2.  Amxndiosnt  or  Pueadino. 

Such  of  the  special  demurrers  as  were 
meritorious  were  met  by  appropriate  amend- 
ments. 

3.  Appbai.  and  Ebbob   (f  1060*)— Habmlkss 
Ebbob— Admission  of  Etidengs. 

That  certain  testimony  was  admitted  over 
the  objection  duly  urged,  that  the  testimony 
was  hearsay,  will  not  require  the  granting  of  a 
new  trial,  it  appearing  that  the  evidence,  though 
subject  to  the  objection  made,  could  not  have 
affected  the  verdict  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4153;    Dec.  Dig.  {  lOBO.*] 

4.  Appeai.  and   Ebbob  (|   1001*)— Review- 
Questions  OF  Fact— Vkbdiot. 

Under  all  the  evidence  in  the  case,  the 
question  as  to  whether  the  negligence  of  other 
employ^  of  the  defendant  company  was  the 
proximate  cause  of  the  death  of  plamtilTs  son, 
and  whether  the  deceased  was  in  the  exercise  of 
due  diligence  and  free  from  fault  at  the  time  of 
his  death,  were  questions  for  the  jury ;  and 
there  being  some  evidence  to  support  their  find- 
ing, and  no  errors  of  law  hurtful  to  the  defend- 
ant having  been  made  to  appear,  a  new  trial 
will  not  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3928;   Dec.  Dig.  |  1001.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  B.  O.  Mitchell,  Judge. 

Action  for  death  by  M.  A.  Nlles  against  the 
South  Georgia  Railway  Company.  Judg- 
ment'for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Jj.  W.  Branch,  for  plaintiff  in  error.  Hend- 
ricks, Smith  &  Christian,  for  defendant  In 
error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


BOLAND  V.  ROLAND. 

(Supreme  Court  of  Georgia.     Nov.   21,   lOOa) 

1.  HCSBAND  AND  WiFB  ({  228*)— ACTIONS  BE- 
TWEEN—PETITION  TO  Cancei.  Deed— Suffi- 
ciency. 

Where  a  wife  sought  to  have  a  deed,  made 
by  her  to  her  husband,  canceled  as  a  cloud  on 
her  title,  on  the  ground  that  a  sale  and  convey- 
ance made  by  a  wife  to  a  husband  was  void,  but 


Wif 


failed  to  allege  that  th«  coBveyanoe  wmm  not 
confirmed  by  the  superior  court,  the  petition,  in 
so  far  as  It  rested  on  that  ground,  was  demur- 
rable. 

[Ed.  Note.— For  other  cases,  see  Husband  am) 
'ife.  Dee.  Dig.  |  229.*] 

2.  Husband  and  Wife  ((  229*)— Pi^kadino— 
Dubess— Sufficiency. 

A  mere  general  allegation,  in  a  petition 
brought  by  a  wife  against  her  husband  for  the 
purpose  of  canceling  a  deed,  that  stie  could  not 
say, whether  or  not  sudi  a  deed  was  made,  as 
she  was  acting  under  the  fear  and  coercion  of 
her  husband,  but,  if  it  was  made,  it  was  void 
under  the  laws  of  the  state,  was  insufficient  as 
a  basis  for  equitable  relief,  and  was  demurrah.*'. 

[ESd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  i  229.*] 

&  EgXHTY  (i  31*)— JUBISDIOnON  OV  TKE  Pkb- 
SON. 

Although  a  principal  defendant  in  an  eq- 
uitable action  may  be  a  nonresident  of  the  state, 
yet  if  he  is  within  the  jurisdiction  of  the  court, 
and  is  personalljr  served  with  process,  the  actioa 
will  not  be  dismissed  on  the  ground  that  the  de- 
fendant, against  wh<Mn  substantial  relief  is  pray- 
ed, does  not  reside  in  the  county  where  the  suit 
was  brought 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  }93:  Dec  Dig.  >  31.*J 

4.  Husband  and  Wife  (8  185*)- Sepabatx 
Pbopebty— Sale— AuTHOBiTY  or  Svoam  in 
Vacation. 

Under  Civ.  ^ode  1895,  S  2480,- the  authority 

to  allow  a  sale  made  by  a  wife  to  her  husband 

Is  conferred  on  the  superior  court,  not  upon  the 

judge  of  that  court  in  vacation. 
TKd.  Note.— For  other  cases,  see  Husband  and 

Wife.  Cent  Dig.  i  720;   Dec.  Dig.  i  185.  •] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;   B.  G.  Mitchell,  Judge. 

Equitable  petition  by  Uretta  Boland  against 
G.  W.  Roland.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Beversed. 

Uretta  Boland  brought  ber  equitable  pe- 
tition. In  the  superior  court  of  Colquitt  coun- 
ty, against  6.  W.  Roland,  alleged  to  be  a 
citizen  and  resident  of  the  state  of  Florida, 
and  Tommy  Matthews,  a  citizen  and  resi- 
dent of  the  county  of  Colquitt,  alleging,  hi 
brief,  as  follows:  Roland  is  her  husband, 
having  married  her  in  1886.  For  a  long 
time  she  has  been  the  owner  in  fee  simple 
of  a  described  tract  of  land.  She  is  also 
the  owner  of  certain  stock  used  on  the  farm. 
During  the  month  of  August  1906,  Roland 
baying  a  short  time  before  gone  to  Florida, 
and  having  rented  the  land  to  Matthews 
without  her  consent,  she  filed  an  equitable 
petition  in  the  superior  court  of  Colquitt 
county  In  order  to  secure  her  rights  In  the 
matter  and  the  rents  of  the  land.  About 
Christmas,  1905,  Roland  returned  to  Col- 
quitt cotmty,  and  some  time  about  the  1st 
of  January,  1906,  went  to  the  place  where 
she  was  staying,  and  told  her  that  she  had 
to  settle  the  suit  against  him,  and  that  be 
would  force  her  to  convey  to  him  the  land. 
In  order  to  carry  out  his  scheme  he  made 
these  threats  to  her,  and,  taking  her  in  t 
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buggy,  carried  her  to  Monltrle,  where  "he 
secured  her  to  Blgn"  some  paper,  by  which 
her  said  case  was  dismissed  from  the  super- 
ior   court.     In  dolDg  this   she  was  acting 
under  the  coercion  of  Roland,  against  her 
will.     She  la  Informed  that  Roland  claims 
that  about  10th  day  of  January,  1906,  she 
made  a  deed  selling  and  conveying  to  him 
the  land.    She  cannot  say  positively  whether 
or   not  Bucb  deed  was  made,  as  she  was 
acting  under  the  fear  and  coercion  of  Ro- 
land;   but  she  asserts  that,   if  such  deed 
was  made,  it  Is  void  under  the  laws  of  this 
state.    While  under  the  laws  of  Georgia  a 
deed  from  a  wife  to  her  husband  is  void,  and 
while  the  deed  from  her  to  her  husband 
wonld  be  void  on  account  of  fraud,  she  Is 
Informed  and  believes  that  he  Is  proceeding 
to  claim  the  land,  and  trying  to  seQ  It  in 
order  to  put  it  Into  the  hands  of  Innocent 
purchasers.    The  deed  \$  a  cloud  on  her  title, 
and  she  desires  to  have  it  canceled  as  such. 
The  other  defendant,  Matthews,  is  in  posses- 
sion of  the  land,  and  she  desires  to  have 
him  restrained  from  paying  over  any  money 
for  rents  to  any  one  but  herself.    She  and 
husband  have  been  living  apart  since  July 
5,  1905,  and  he  has  made  no  provision  at  all 
for  her.    He  Is  also  in  possession  of  a  sew- 
ing machine  belonging  to  her,  which  he  has 
refused  to  deliver  to  her,  though  she  has 
made  demand  therefor.     She  desires  not  to 
be  molested  or  Interfered  with  in  any  way 
by  Roland,  and  '^rays  an  order  of  this  court 
preventing  said   G.  W.   Roland  from  inter- 
fering with  her  or  coming  where  she  Is." 
She  further   prayed  an  injunction  against 
Roland  to  prevent  him  from  selling,  or  at- 
tempting to  sell,  the  land,  and  from  dispos- 
ing of  the  property  described;    that  he  "be 
restrained  from  interfering  with  or  speak- 
ing to  the  iwtitioner";    that  a  receiver  be 
appointed  to  "collect  all  of  said  property," 
and  bold  it  subject  to  the  order  of  the  court; 
that  she  have  Judgment  "for  whatever  stun 
may  be  meet  and  proper";    that  the  deed 
from  her  to  her  husband  be  canceled  as  a 
cloud  on  her  title,   and   for  process.     By 
amendment  the  plaintiff  attached  to  her  pe- 
tition a  copy  of  the  deed  made  to  her  hus- 
band by  her.    It  was  dated  January  10,  1906, 
and  purported  to  be  for  a  consideration  of 
$500.     The  defendant  Roland  demurred  to 
the  petition.    The  demurrer  was  overruled, 
and  he  excepted. 

J.  A.  Wilkes  and  Oltai  J.  Wimberly,  for 
plabititr  in  error.  Shlpp  &  Kline,  for  defend- 
ant in  error. 

LUMPKIN,  3.  (after  stating  the  facts  as 
above).  1,  2.  The  plaintiff  appears  to  have 
proceeded  on  two  theories:  First,  that  a 
deed  of  bargain  and  sale  by  a  wife  to  her 
hasband  was  void,  and  should  be  canceled 
as  a  dond  on  her  title.  A  sale  by  a  wife  to 
ner  husband  must  be  allowed  by  the  sui)erlor 
court    Civ.  Code  1885,  S{  2490,  8188.    The 


deed  here  concerned  recites  a  consideration, 
and  the  petition  does  not  negative  such  recit- 
al ;  nor  does  it  allege  that  there  was  no  al- 
lowance of  the  sale  by  the  court  If  the  al- 
legations of  the  petition  are  to  be  construed 
as  Intending  to  allege  that  no  consideration 
was  paid,  then  the  deed  was  apparently  a 
deed  of  gift,  which  has  been  held  to  require 
no  order  of  court  to  render  it  valid.  Cain 
V.  Llgon,  71  Ga.  692,  51  Am.  Rep.  281;  White 
V.  Stocker,  85  Ga.  200,  11  S.  E.  604;  Had- 
den  V.  Lamed,  87  Ga.  641,  13  a  B.  806.  On 
the  general  theory  that  a  sale  and  conv^ance' 
by  a  wife  to  her  husband  is  void,  the  petition 
was  demurrable.  The  other  theory  was  that 
the  deed  from  the  wife  to  her  husband  was 
induced  by  fraud  or  duress.  But  while  the 
words  "fraud"  and  "duress"  are  used,  there 
is  no.  sufflcioit  allegation  of  ta.ctB  in  the  pe- 
tition to  show  any  fraud  or  duress  at  the 
time  of  the  making  of  the  deed.  It  is  alleg- 
ed, in  a  somewhat  vague  and  general  way, 
that  the  husband  carried  her  in  his  buggy  to 
the  town  of  Moultrie,  and  "secured  her"  to 
sign  some  paper  by  which  She  dismissed  a 
suit  previously  brought  by  her,  and  that  he 
said  she  had  to  settle  the  suit,  and  that  he . 
would  force  her  to  convey  him  the  land.  This 
is  alleged  to  have  occurred  about  the  1st  of 
January,  while  the  deed  in  question  is  dated 
January  10th.  The  plaintiff  alleged  that  she 
had  been  living  separate  and  apart  from  her 
husband  since  the  preceding  July;  and  there 
is  no  allegation  sufficient  to  show  any  fraud 
or  duress  exercised  at  the  time  when  the  deed 
was  executed.  Employment  of  those  words 
alone  will  not  suffice  as  a  basis  for  equitable 
relief.  Facts  must  be  alleged,  not  mere  con- 
elusions.  Carter  ▼.  Anderson,  4  Ga.  519 ;  An- 
derson V.  Goodwin,  126  Ga.  664  (8),  54  8.  B. 
679;  7  Enc.  Pi.  &  Pr.  247,  248,  and  cit; 
Richardson  v.  Hlttle,  31  Ind.  119. 

The  allegation  that  plaintiff's  husband  is 
In  possession  of  a  sewing  machine  belonging 
to  her  adds  no  equitable  strength  to  the  pe- 
tition. The  prayers  are  not  lacking  in  the 
quality  of  extenslveness.  Including  even  one 
that  the  defendant,  who  resides  in  the  state 
of  Florida,  should  be  enjolded  from  coming 
where  the  plaintiff  is,  and  from  speaking  to 
her.  The  difficulty  with  the  petition  is  that 
it  prays  too  much  and  alleges  too  little. 

3.  One  ground  of  the  demurrer  was  that 
the  defendant  Roland  was  the  only  defendant 
against  whom  any  substantial  equitable  re- 
lief was  prayed,  and  that  the  petition  show- 
ed that  he  resided  without  the  county  of 
Colquitt.  The  petition  went  further.  It 
showed  that  Roland  resided  in  the  state  of 
Florida.  But  apparently  he  was  in  Colquitt 
county  when  the  suit  was  brought,  as  he  was 
personally  served  by  the  sheriff.  If  he  was 
a  nonresident  of  the  state,  but  was  within 
the  Jurisdiction  where  the  other  defend- 
ant resided,  and  was  personally  served,  the 
court  ought  to  proceed  to  a  decree. 

4.  A  motion  was  made  by  the  plaintiff  to 
strike  "all  the  answer  of  the  defendant  n* 
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latlng  to  the  order  granted  by  the  Judge  of 
the  superior  court  at  chambers,  authorizing 
or  directing  plaintiff  to  make  a  deed  of  con- 
veyance to  the  defendant,"  on  the  ground 
that  "there  Is  no  law  authorizing  a  Judge  of 
the  superior  court  at  chambers  to  pass  such 
order;  and,  if  such  order  was  passed,  it 
was  void."  This  motion  was  granted,  the 
presiding  Judge  holding  that,  "Said  order,  if 
80  granted  at  chambers,  as  set  out  in  de- 
fendant's answer,  is  void."  To  this  exception 
was  taken.  The  answer  of  the  defendant 
was  not  specified  to  be  sent  up  as  a  part  of 
the  record,  nor  was  it  so  sent  up.  The  fail- 
ure of  the  petition  to  make  proper  allega- 
tions cannot  be  cured  by  recitals  in  the  rec- 
ord Indicating  that  the  answer  had  set  up 
some  character  of  order.  As  we  hold  tliat 
the  demurrer  to  the  petition  should  have  been 
sustained,  we  do  not  deem  it  necessary,  un- 
der the  authority  which  we  have,  to  require 
the  clerk  to  transmit  a  certified  copy  of  the 
answer  wlilch  was  filed  in  order  that  we  may 
pass  upon  It  specifically.  As  the  Judgment 
which  was  rendered  by  the  court  on  the  sub- 
ject recites  that  his  ruling  was  that  a  Judge 
,  of  the  superior  court  had  no  authority  to 
pass  an  order  at  chambers  allowing  a  sale 
by  a  wife  to  her  husband,  and  this  was  the 
order  to  which  exception  was  taken,  we  will 
only  say  that  the  legal  position  announced  In 
the  order  was  correct  It  is  the  superior 
court,  not  the  Judge  of  the  court  at  cham- 
bers, on  which  is  conferred  the  authority  to 
grant  such  an  order.  Civ.  Code  1895,  I  2490. 
Judgment  reversed.  All  the  Justices  con- 
cur. 


JOHNSON  V.  JOHNSON, 

(Supreme  Court  of  Geoigia.    Nov.  24,  1908.) 

1.  Divorce  (5§  289,  312*)— Custody  op  Chil- 
dren—Review— Exception— Necessity. 

In  cases  of  divorce,  it  is  the  office  of  the 
judge,  and  not  the  jury,  to  determine  in  whose 
custody  the  minor  children  of  the  marriage 
shall  be  placed ;  and,  where  there  is  no  excep- 
tion to  the  decree,  the  discretion  of  the  judge 
in  awarding  tho-  custody  of  a  child  to  one  of 
the  parents  cannot  be  brought  under  review. 

[Ed.    Note.— For  '  other    cases,    see    Divorce, 
Cent.  Dig.  iS  773,  806;   Dec  Dig.  {§  289,  312.'] 

2.  Divorce   (f   237*)  —  Alimony  —  Power  to 
Award. 

A  husband  may  be  decreed  to  pay  perma- 
nent alimony,  although  be  may  not  have  prop- 
erty, either  at  the  time  of  the  filing  of  the  libel 
for  divorce,  or  at  the  time  of  the  trial,  if  it  ap- 
pears that  be  has  an  earning  capacity. 

[Bd.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  I  669;    Dec.  Dig.  6  m*] 

a  Divorce  (J  30C*)— Alimony  —  Allowance 
TO  Children. 

Notwithstanding  a  wife  may  have  accepted 
a  sum  of  money  from  the  husband  in  foil  settle- 
ment of  alimony,  the  jury  may,  on  the  final  ver- 
dict in  the  divorce  case,  allow  a  rpasonable 
amount  for  the  support  of  a  minor  child  of  the 
marriage,  where  by   the  terms  of  such  settle- 


ment no  provision  is  made  for  the  support  of 
the  child. 

[EU.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  i  806.*] 

4.  Divorce  (J  308*)— Alimony— Allowance 
TO  Children. 

Where,  on  the  final  trial  of  a  divorce  case, 
it  appears  that  a  wife  has  barred  beiseif  of  the 
right  to  demand  permanent  alimony,  because  of 
a  settlement  bad  with  the  husband,  in  which  no 
provision  is  made  for  a  child  of  the  marriaEe, 
such  settlement  is  not  to  be  considered  by  the 
jury  in  estimating  the  allowance  to  a  child 
,  which  has  not  previously  been  awarded  to  her 
by  decree  of  the  court. 

[Eki.  Note.— For  other  cases,  see  Divorce^ 
Dec  Dig.  S  308.*] 

5.  Divorce  (g  308*)— Alimony— Amount. 

'  Where,  on  the  trial  of  a  libel  for  divorce,  in 
which  alimony  is  naked  for  the  wife  and  a  minor 
child,  the  evidence  is  undisputed  that  the  wife 
had  entered  into  an  agreement  with  the  hus- 
band and  his  father,  whereby  a  certain  sum  of 
money  had  been  accepted  by  the  wife  in  full 
settlement  of  permanent  alimony,  and  that  the 
husband  had  no  property,  trade,  or  profession, 
and  his  earning  capacity  was  that  of  an  ordi- 
nary farm  laborer,  an  award  of  alimony  to  the 
child  by  the  jury  of  the  full  amount  of  the  hus- 
band's earning  capacity  is  excessive. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  801 ;  Dec.  Dig.  i  306.*] 

(Syllabus  by  the  Conrt) 

Error  from  Superior  (3onrt,  Warren  Coxra- 
ty;   Joseph  N.  Worley,  Judge. 

Divorce  by  Sybil  Johnson  against  J.  L>. 
Johnson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  with  direc- 
tion. 

B.  F.  Walker  and  E.  P.  Davis,  for  plaintiff 
In  error.  L.  D.  McGregor  and  M.  L.  Felts, 
for  defendant  in  error. 


EVANS,  P.  J.  After  living  together  in  the 
marital  relation  for  18  months  Sybil  John- 
son separated  from  her  husband,  J.  L.  John- 
son, because  of  his  cruel  treatment  of  her. 
She  Instituted  a  suit  against  him  for  an  al- 
lowance of  permanent  alimony,  and  a  suit 
for  $200  borrowed  money,  and  also  procur- 
ed a  warrant  for  wife  beating  to  be  Issued 
against  him.  Pending  these  proceedings,  the 
wife,  the  husband,  and  the  husband's  father 
entered  into  a  written  agreement,  whereby 
the  husband  paid  to  the  wife  $300  in  full  set- 
tlement of  her  claim  for  permanent  alimony. 
$200  for  borrowed  money,  $100  for  counsel 
fees,  and  the  conrt  costs,  these  various  sums 
aggregating  $835.  In  this  settlement  no 
mention  was  made  of  the  child  of  the  mar- 
riage, then  an  infant  in  the  custody  of  the 
mothor.  Thereafter  the  wife  filed  her  libel 
on  the  ground  of  cruel  treatment,  praying 
for  a  total  divorce,  alimony  for  herself  and 
child,  and  the  custody  of  the  child.  On  the 
final  trial  a  verdict  was  rendered  In  favor  of 
the  wife,  granting  her  a  total  divorce,  and 
awarding  to  the  child  $10  per  month,  payable 
monthly,  for  its  support  nntil  it  reached  the 
age  of  16  years,  the  payment  to  be  made  to 
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the  ordinary  of  Warren  county  for  the  moth- 
er of  the  child,  to  be  used  by  hex  for  the 
child's  support 

1.  In  his  motion  for  a  new  trial  the  de- 
fendant complains  that  the  verdict  should  be 
set  aside,  because  the  custody  of  the  child 
of  the  marriage  was  awarded  to  the  plaintiff. 
The  Jury  in  their  verdict  did  not  award  the 
child  to  the  custody  of  either  parent.  The 
statute  provides  that,  in  all  cases  of  divorce 
granted,  the  party  not  In  default  shall  be 
entitled  to  the  custody  of  the  minor  children 
of  the  marriage;  but  that  the  court,  In  the 
exercise  of  a  sound  discretion,  after  hearing 
both  parties,  may  make  a  different  disposi- 
tion of  the  children,  withdrawing  them  from, 
the  custody  of  either  or  both  parties,  and 
phidng  them,  if  necessary,  in  the  possession 
of  guardians  appointed  by  the  ordinary.  Civ. 
Code  i895,  i  2452.  This  section  of  the  Code 
contemplate^  that  the  Judge,  and  not  the  Ju- 
ry, shall  dispose  of  the  children  of  the  mar- 
riage. If  the  court  should  award  the  custo- 
dy of  the  child  to  the  mother,  and  the  father 
desired  to  except  to  the  decree  In  this  par- 
ticular, error  should  be  assigned  upon  the 
decree.    It  is  not  a  ground  for  a  new  trial. 

2.  It  appeared  on  the  trial  that  the  hus- 
band had  no  property,  and  that  he  was  not 
equipped  to  follow  any  trade  or  profession. 
He  was,  however,  a  man  of  apparently  ro- 
bust health,  capable  of  performing  manual 
labor  upon  a  farm,  and  earning  the  usual 
wages  for  such  services.  He  contends  that, 
being  without  property,  the  Jury  erred  in 
awarding  any  support  for  the  child.  It  is 
certainly  a  novel  proposition  that  permanent 
alimony  can  only  be  granted  out  of  the  es- 
tate of  the  husband,  and  not  out  of  his  wages 
or  his  ability  to  earn.  A  husband  Is  not 
excused  from  the  support  of  his  wife  and 
children  because  he  lacks  an  estate.  If  he 
has  the  capacity  to  labor,  he  should  labor 
for  their  support;  and.  If  reluctant,  he  may 
be  compelled  by  the  court  to  do  so. 

3.  A  wife  may  enter  Into  a  voluntary  set* 
tlement  with  her  husband,  and  bind  herself 
by  accepting  a  provision  from  him  In  full 
satlsfuctlon  of  all  permanent  alimony;  and, 
In  the  absence  of  fraud,  such  settlement  will 
be  binding  upon  her,  unless  made  with  the 
Intention  of  promoting  a  dissolution  of  the 
marriage  relation.  Sumner  v.  Sumner,  121 
Ga.  1  (3),  48  8.  E.  727.  But  the  Jury,  on  the 
second  or  final  verdict  In  a  divorce  case, 
may  allow  alimony  for  the  permanent  sup- 
port of  the  minor  children  of  the  marriage, 
although  from  any  legal  cause  the  wife  may 
not  be  entitled  to  permanent  alimony,  where 
the  children  are  not  In  the  same  category. 
Cir.  Code  1895,  §  2463.  Although  the  wife 
may  have  barred  herself  from  having  a  pro- 
vision for  permanent  alimony  made  for  her 
In  the  flnal  verdict,  by  an  acceptance  of  a 
suitable  provision  made  therefor  by  the  hus- 
band in  full  satisfaction  of  such  claim,  still, 
where  In  such  a  settlement  no  provision  is 
made  for  the  support  of  the  children  of  the 


marriage,  the  settlement  will  not  bar  an  al- 
lowance by  the  Jury  to  the  children  in  the 
final  verdict 

4.  On  the  trial  the  defendant  proposed  to 
prove  by.  the  plalntlfF  that  she  had  a  sepa- 
rate estate  of  80  acres  of  land  worth  $800. 
and  $700  of  the  money  paid  by  him  to  her. 
The  court  allowed  this  testimony  to  go  before 
the  Jury  on  the  issue  of  allowing  permanent 
alimony  to  the  wife,  but  ruled  that  It  should 
not  be  considered  by  the  Jury  in  making  pro- 
vision for  the  support  of  the  child.  A  hus- 
band may  voluntarily,  by  deed,  make  an  ade- 
quate provision  for  the  support  and  maln> 
tenance  of  his  wife,  consistent  with  his 
means  and  her  former  circumstances,  whldi 
will  be  a  bar  to  her  right  of  permanent  ali- 
mony. In  a  case  of  voluntary  separation,  or 
where  the  wife  against  her  will  has  either 
been  abandoned  or  driven  off  by  her  bus- 
baud.  In  the  absence  of  such  provision,  on 
the  application  of  the  wife,  a  court  of  equity 
may  by  decree  compel  the  husband  to  pro- 
vide for  such  support  of  the  wife  and  such 
minor  children  as  may  be  in  ber  custody. 
Civ.  Code  1895,  §S  2484,  2466.  As  the  sup- 
port of  the  children  Is  among  the  family 
expenses,  to  meet  which  alimony  is  given, 
the  wife's  separate  estate,  and  the  provision 
made  by  the  husband  for  her,  may  be  con- 
sidered In  estimating  the  allowance  for  the 
support  of  the  children  of  the  marriage,  in 
the  wife's  custody.  In  an  equitable  proceed- 
ing Of  this  character.'  See,  In  this  connection, 
Campbell  v.  Campbell,  90  Ga.  687,  16  S.  E. 
960;  2  Bishop  on  Mar.,  Dtv.  &  Sep.  (  1^217. 
But  where  a  divorce  suit  Is  pending.  Civ. 
Code  1895,  i  2462,  prescribes  another  mode 
of  obtaining  the  allowance  for  the  support 
of  the  children.  This  section  is  as  follows: 
"If  the  Jury,  on  the  second  or  final  verdict 
find  in  favor  of  the  wife,  they  shall  also. 
In  providing  permanent  alimony  for  her, 
specify  what  amount  the  minor  children  shall 
be  entitled  to  for  their  permanent  support; 
and  In  what  manner,  how  often,  and  until 
when.  It  shall  be  paid;  and  this  they  may 
also  do.  If,  from  any  legal  cause,  the  wife 
may  not  be  entitled  to  permanent  alimony, 
and  the  said  children  are  not  in  the  some 
category;  and  when  such  support  shall  be 
thus  granted,  the  husband  shall  likewise  not 
be  liable  to  third  i)ersons  for  necessaries 
furnished  the  children  embraced  In  said  ver- 
dict who  shall  be  therein  specified."  As  has 
already  been  pointed  out  It  is  the  office  of 
the  Judge,  and  not  of  the  Jury,  to  award  the 
custody  of  the  children  of  the  marriage,  and 
this  function  Is  usually  discharged  by  the 
Judge  In  entering  the  decree  on  the  flnal  ver- 
dict In  the  divorce  case.  Besides,  the  quoted 
Code  section  contemplates  that  a  provision 
for  the  support  of  the  child  shall  be  made 
by  the  Jury  independently  of  the  wife's  al- 
lowance. It  would  seem  that  inasmuch  as 
It  Is  undetermined,  at  the  time  the  ver- 
dict Is  rendered  which  one  of  the  parents 
shall  have  the  custody  of  the  children,  or 
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whether  they  will  be  awarded  to  ft  stranger, 
the  Toluntary  settlement  by  the  wife  of  her 
right  to  alimony,  or  the  amount  of  her  prop- 
erty, should  not  be  considered  by  the  jury  in 
fixing  their  support.  The  section'  in  terms 
provides  that,  where  the  Jury  grants  a  sup- 
port to  the  children,  the  husband  is  re- 
lieved of  all  liability  to  third  persons  for 
necessaries  furnished  them.  The  Jury  can- 
not anticipate  the  decree  of  the  court,  and 
should  not  consider  the  provisions  which  the 
husband  has  made  for  the  wife's  permanent 
alimony.  If  in  a  contest  between  the  bus- 
band  and  the  wife,  prior  to  the  second  ver- 
dict the  child  has  been  awarded,  by  the  de- 
cree of  the  court,  to  the  wife,  and  that  fact 
is  made  to  appear  on  the  trial  of  the  case, 
the  rule  might  be  otherwise.  But  if  the 
custody  of  the  children  is  undetermined  at 
the  time  of  the  second  verdict,  and  the  Judge 
should  see  fit  to  award  their  custody  to  a 
third  person,  since  the  husband  is  absolved 
from  the  duty  of  their  further  support.  It 
would  be  a  gross  wrong  to  them  to  have  their 
provision  lessened  by  what  the  husband  had 
done  for  the  wife.  This  may  be  a  harsh 
rule  for  the  husband,  but  such  is  the  plain 
meaning  of  the  statute;  and  to  prescribe  a 
ditFerent  rule  would  not  only  be  violative  of 
the  statute,  but  would  be  unfair  to  the  minor 
children. 

5.  Another  ground  of  the  motion  complains 
that  the  provision  made  for  the  support  of 
the  child  is  grossly  excessive  under  the  un- 
disputed facts  o^  the  case.  It  appeared  on 
the  trial  that  the  wife  had  entered  into  an 
agreement  with  the  husband  and  his  father, 
whereby  a  certain  sum  of  money  had  been 
accepted  by  the  wife  in  full  settlement  of 
permanent  alimony.  At  the  time  of  this  set- 
tlement the  husband  was  possessed  of  prop- 
erty not  exceeding  in  value  $420.  This  prop- 
erty the  husband  turned  over  to  his  father, 
when  the  latter  paid  to  the  wife  $835,  as 
stipulated  in  the  contract  of  settlement  It 
was  not  controverted  that  the  defendant  was 
a  man  without  a  trade  or  profession,  and  had 
no  property  or  other  means  of  support  except 
his  ability  to  work  as  a  farm  laborer,  and 
that  $10  per  month  was  the  extent  of  his 
earning  capacity  as  such.  The-  evidence  did 
not  disclose  that  the  husband  had  any  es- 
tate in  expectancy,  or  that  there  would  be 
any  future  increase  in  his  earning  capacity. 
The  husband  is  obliged  to  live;  and,  if 
his  entire  earning  capacity  Is  appropriated 
to  the  support  of  his  child.  It  would  be  im- 
possible for  him  to  comply  with  the  court's 
decree,  and  for  this  reason  we  think  the  al- 
lowance was  excessive.  On  the  next  trial 
additional  evidence  may  be  produced  that  the 
husband  possesses  a  greater  earning  capacity 
than  was  shown  on  the  last  trial.  There  was 
no  conflict  In  the  evidence  upon  which  the 
wife  relied  for  a  divorce.  In  reversing  the 
Judgment  refusing  a  new  trial  direction  is 


given  that  on  the  next  trial  the  Issae  be 
limited  to  the  amount  which  should  be  al- 
lowed to  the  child  as  a  support,  and,  inas- 
much as  it  appears  that  the  child  of  the  mar- 
riage has  been  awarded  by  the  court  to  tbe 
plaintlfC,  that  the  court  allow  in  evidence, 
for  the  consideration  of  the  Jury,  proof  of 
the  wife's  separate  estate  and  its  value,  and 
any  provision  which  the  defendant  baa  pre- 
viously made  for  the  plaintUF  in  settlement 
of  her  claim  for  permanent  alimony. 

Judgment   reversed,    with   direction.      All 
the  Justices  concur. 


AVBRBTT  V.  WALKER. 

(Supreme  Court  of  Qeorgia.    Nov.  24,  1008.) 

Trial  (8  295*)— Evidence  (S  431*)— Appkaz, 
AND  Erbob  (§  1050*)— Instbdotionb — Parol 
Evidence     Affkctino     Wbitihgs  —  Cok- 

TRAOTS  —  HARULESS    EBBOB  —  AbUISSIOH    OF 

Evidence. 

The  portion  of  the  charge  excepted  to. 
when  conmdered  in  connection  with  its  context 
and  with  the  entire  diatBe  sent  up  as  a  part 
of  the  record,  was  not  fairly  subject  to  the  crit- 
icism made  thereon,  the  admission  of  the  evi- 
dence in  question  was  not  error,  and  the  verdict 
was  not  without  evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gait 
Dig.  §8  703-717;  Dec  Dig.  $  295:*  Evidence. 
Cent  Dig.  S  1976;  Dec.  Dig.  8  431  ;•  Appeal 
and  Error,  Cent  Dig.  H  4163-4155;  Dec  Dig. 
S  1050.*] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; U.  V.  Whipple,  Judge 

Action  by  L.  C.  Averett  against  Jonathan 
Walker.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Hal  LawBon,  for  plaintiff  in  error.  Hax 
E.  Land  and  Eldridge  Cntts,  for  defendant  In 
error. 

FISH,  C.  J.  This  writ  of  error  brings  un- 
der review  the  overruling  of  plaintiff's  mo- 
tion for  a  new  trial  In  an  action  brought  by 
Averett  against  Walker  for  the  breach  of  a 
contract  which  plaintiff  alleged  defendant 
made  with  him.  Plaintiffs  contention,  in 
substance,  was:  He  sold  to  Reynolds  certain 
described  personalty,  constituting  a  brick- 
making  outfit,  and  took  Reynold's  notes  for 
the  purchase  price,  retaining  title  to  the 
property  until  the  payment  of  these  notes. 
The  contract  of  sale  was  la  vrrlting  and  ex- 
ecuted In  duplicate,  each  of  tbe  parties 
thereto  retaining  a  copy.  Shortly  after  this 
contract  was  executed,  and  before  the  ma- 
turity of  any  of  the  notes,  Reynolds  sold 
and  transferred  all  bis  Interest  In  the  prop- 
erty in  question  to  defendant,  Walker,  the 
assignment  or  transfer  t>eing  in  writing,  and. 
for  a  dsecrlption  of  the  property  to  which  It 
related,  referring  to  the  prior  contract  made 
between  Averett  and  Reynolds,  and  in  this 
connection  containing  the  following  recital: 
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"Wbich  Bald  contract  la  hereto  attached  and 
made  a  part  of  this  agreement;  and  It  la 
hereby  further  agreed  that  the  said  Jona- 
than Walker  assiimes  the  payment  of  the 
note  described  In  said  contract  between  said 
L.  C.  Averett  and  Joe  Reynolds."  Although 
this  contract  was  not  signed  by  Walker,  be 
subsequently,  and  after  taking  possession  of 
the  property  tbeiennder,  agreed  with  Averett 
to  carry  out  the  stipulation  in  this  last-men- 
tioned contract  that  he  should  pay  Averett 
the  indebtedness  due  him  by  Reynolds  for 
the  property,  and  Averett  thereupcm,  and  In 
consideration  of  such  agreement  by  Walker, 
released  Reynolds  from  such  Indebtedness. 
Plaintiff  submitted  evidence  tending  to  prove 
bis  contentions.  The  defendant  contended 
that  be  never  agreed  to  pay  Reynolds's  in- 
debtedness to  plaintiff;  that  he  never  made 
any  contract  whatever  with  plaintiff  in  ref- 
erence to  the  property  in  question;  that  the 
only  contract  he  ever  entered  into  with  Rey- 
nolds In  reference  to  it  was  that  he,  the  de- 
fendant, and  another,  were,  for  a  stated  con- 
sideration paid  Reynolds,  to  have  the  use  of 
the  property  for  the  purpose  of  making  a 
kiln  of  brick;  that  he  was  Illiterate,  being 
unable  to  read  or  write;  that  he  refused  to 
sign  the  Instrument  wherein  Reynolds  assign- 
ed his  interest  In  the  property  to  him,  and 
while  he  subsequently  found  such  instrument 
among  his  papers,  he  could  not  recall  how  it 
came  to  be  there,  and  that  there  was  never 
attached  to  it,  so  far  as  he  knew,  a  copy  of 
the  contract  between  Reynolds  and  Averett. 
The  evidence  submitted  in  behalf  of  the  de- 
fendant tended  to  sustain  his  contentious. 
The  special  grounds  of  the  motion  for  a  new 
trial  assigned  error  upon  a  portion  of  the 
charge  and  in  the  admission  of  evidence. 

1.  The  motion  for  a  new  trial  complained 
that  the  court,  after  charging  the  Jury  that 
a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  Is  not  binding  unless 
signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  lawfully  authorized,  gave, 
in  the  same  connection,  this  further  instruc- 
tion: "Under  this  law  even  a  delivery  of  the 
paper  signed  by  the  opposite  party  is  not 
sufficient,  but  the  party  who  is  to  be  bound 
by  it  must  have  signed  it"  The  assignments 
of  error  upon  this  quoted  instruction  were: 
<1)  That  it  was  not  adjusted  to  any  issue  in 
the  case.  (2)  That  the  only  paper  to  which 
it  could  refer  was  tlie  instrument  wherein 
Reynolds  assigned  his  interest  in  the  brick- 
making  outfit  to  the  defendant.  Walker,  the 
acceptance  of  which  by  him  bound  him,  by 
the  terms  thereof,  notwithstanding  the  fact 
that  he  did  not  sign  it.  (3)  That  in  effect  It 
instructed  the  Jury  that,  under  the  circum- 
stances, there  was  no  binding  contract  be- 
tween Reynolds  and  Walker  whereby  the 
latter  assumed  the  Indebtedness  of  the  for- 
mer to  Averett.  The  meaning  of  this  excerpt 
from  the  charge  of  the  court,  as  applied  to 
the  case,  is  not  clear,  but  we  do  not  think 
it  was  fairly  subject  to  the  criticisms  made 


upon  it  in  the  motion.  The  court  In  a  mar- 
ginal note  to  this  ground  of  the  motion  re- 
fers to  the  entire  charge,  which  comes  up 
with  the  record  in  the  case.  We  find  upon 
an  inspection  of  the  whole  charge  that  the 
court  clearly  and  fairly  stated  to  the  Jtiry 
the  contentions  of  the  parties,  and,  in  imme- 
diate connection  with  that  portion  of  the 
charge  excepted  to,  fully  and  correctly  in- 
structed the  Jury  as  to  the  law  relating  to 
all  such  contentions,  and  therefore  we  are 
conildent  that,  notwithstanding  the  obscure 
meaning  of  the  excerpt  in  question,  the  Jury 
were  not  misled  thereby  to  the  plaintiff's  in- 
jury, and  that  the  giving  of  the  same  was 
not  cause  for  a  new  trial. 

2.  Another  ground  of  the  motion  for  a 
new  trial  was  that  the  court  refused  to  rule 
out  all  the  testimony  of  the  defendant.  Walk- 
er, relative  to  the  terms  of  the  contract  be- 
tween himself  and  Reynolds,  upon  the  ground 
that  such  contract  was  in  writing  and  the 
writing  the  highest  and  best  evidence  ot  its 
contents,  and  the  oral  testimony  of  Walker 
varied  such  written  Instrument.  The  testi- 
mony sought  to  be  excluded  was  to  the  ef- 
fect that  he.  Walker,  paid  Reynolds  $70  -sim- 
ply for  Reynolds  to  get  out  and  allow  witness 
Walker  and  Judge  Land  to  make  a  kiln  of 
brick,  and  that  he.  Walker,  did  not  agree  to 
the  terms  of  the  written  Instrument  signed 
by  Reynolds  and  purporting  to  be  a  convey- 
ance by  him  to  Walker  of  all  his  Interest 
In  the  brick-making  machinery.  Walker 
never  signed  this  instrument,  and  he,  as  well 
as  Land,  testified  that  he  expressly  declined 
to  sign  it  and  to  enter  into  the  agreement 
by  which  he  was  to  pay  plaintiff  what  Rey- 
nolds owed  him  as  purchase'  money  for  the 
machlqery.  Walker  testified  that  he  never 
bought  the  machinery  or  offered  to  buy  it 
from  any  one;  that  he  never  had  it  in  his 
possession  or  control;  that  he  bad  no  use 
for  It;  and  that  while  he  found  among  his 
papers  the  Instrument  which  Reynolds  sign- 
ed, purporting  to  convey  to  him  Reynold's 
interest  in  the  machinery,  he.  Walker,  could 
not  account  for  such  an  Instrument  being 
among  his  papers,  as  he  had  no  recollection 
of  its  ever  having  been  delivered  to  him.  In 
view  of  this  testimony,  It  was  not  error  to 
refuse  to  rule  out  the  testimony  of  Walker 
as  to  the  parol  contract  which  he  claimed 
he  made  with  Reynolds  with  reference  to 
the  machinery,  although  the  ruling  was  made 
before  the  testimony  of  Land  and  some  of 
that  of  Walker  above  referred  to  had  beoi 
submitted. 

3..  (Complaint  was  made  that  the  court  err- 
ed In  permitting  Walker  to  testify,  in  ref- 
erence to  the  machinery,  over  plaintltTs  ob- 
jection of  irrelevancy,  as  follows:  "The  first 
time  I  saw  it  they  were  making  brick,  but 
mighty  sorry."  The  quality  of  the  brick  that 
were  being  made  when  defendant  first  saw 
the  machUiery  would  seem  to  throw  no  light 
upon  any  issue  in  the  case,  but,  admitttag 
tliat  this  testimony  was  wholly  irrelevant,  It 
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was  of  sncb  slight  importance  that  we  feel 
sure  that  a  new  trial  should  not  have  been 
granted  because  of  its  admission. 

4.  The  evidence  authorized  the  verdict, 
and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Judgment  afQrmed.  All  the  Justices  con- 
cur. 


COCHRAN  V.  BUGG. 
(Supreme  Court  of  Georgia.    Nov.  21,  1908.) 

1.  Appeal  and  Ebbor  (8  728*)  —  Recoed  — 
Questions  Pbesented— Exclusion  of  Evi- 
dence. 

An  assignment  of  error  upon  the  refusal 
to  admit  offered  evidence  cannot  be  considered 
wlien  it  fails  to  disclose,  either  literally  or  in 
substance,  what  the  evidence  was. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  3011,  3012;  Dec  Dig.  S 
728.*] 

2.  Appeal  and  Ebbob  (§  728*)— Record  — 
Questions  Pbesented— Admission  of  Evi- 
dence. 

An  assignment  of  error  upon  the  admission 
of  evidence,  must  not  only  disclose  the  evidence 
admitted,  at  least  in  substance,  but  must  malce 
it  appear  that  it  was  admitted  over  a  designat- 
ed objection  of  the  complaining  party,  made 
when  the  evidence  was  offered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3011,  3012;  Dec.  Dig.  i 
728.*] 

3.  Appeal  and  Ebbob  (J  713*)— Recobd— 
Questions  Pbesented— Rulings  on  Evi- 
dence. 

Objections  to  the  admission  or  the  rejection 
of  evidence  appearing  in  the  brief  of  evidence 
only  cannot  be  considered. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  713.*] 

4.  EXECUTOBS   AND  Administbatobs   (8  349*) 

— ^ItECOVEBT    OF    LAND — OBDEB    OF   OBDINABT 

—Conclusiveness. 

In  an  action  by  an  administrator  against 
one  who  purchased  from  an  heir  at  law  of  the 
intestate  land  which  belonged  to  him  at  his 
death  to  recover  such  land  for  the  purpose  of 
paying  debts  of  the  estate,  an  order  granted  by 
the  ordinary  to  the  administrator  to  sell  the 
land  for  the  payment  of  such  debts  is,  in  the 
absence  of  any  evidence  showing  that  there  was 
no  necessity  for  such  sale,  prima  facie  evidence 
of  the  right  of  the  administrator  to  recover  the 
land.  Civ.  Code  1895.  {  3358;  Park  ▼.  Mul- 
11ns.  124  Ga.  1072,  53  S.  E.  568. 

[Ed.  Note.— For  other  cases,  see  Elxecntors 
and  Administrators,  Dec.  Dig.  §  349.*] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Butts  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  J.  T.  Cochran  and  L.  P. 
Bugg,  administrator.  From  the  judgment, 
Cochran  brings  error.    Affirmed. 

Ray  &  Ray  and  W.  C.  Munday,  for  plain- 
tiff in  error.  W.  E.  Watkins,  for  defendant 
in  error. 


FISH,  C.  J.  Judgment  affirmed.     All  the 
Justices  concur. 


HUTCHINSON  v.  liOWNDES  COUNTI. 
(Supreme  Court  of  Georgia.    Dec.  1,  190S.) 

1.  Counties   (J  222*)  —  Restbaining   Open- 
ing OF  KOAD— Counties— Pleadiko. 

(a)  Where  application  was  made  for  SJi  in- 
junction against  a  county  to  prevent  it  from 
taking  the  land  of  the  applicant  for  use  as  a 
public  road,  an  answer  filed  in  the  name  of  the 
county,  signed  by  its  counsel,  and  verified  by 
the  affidavit  of  one  of  the  county  commissioneis 
of  roads  and  revenues  having  jurisdiction  over 
the  public  roads  of  such  county,  was  not  snb- 
ject  to  the  objection  that  it  was  not  the  an- 
swer of  the  defendant  in  such  case,  on  the 
ground  that  the  answer  and  affidavit  thereto 
did  not  show  tliat  such  commissioner  had  au- 
thority in  making  such  affidavit  to  act  for  the 
other  commissioneis  or  for  the  county. 

(b)  Such  answer,  and  the  affidavit  thereto  an- 
nexed, were  admissible  in  evidence  upon  the 
hearing  for  an  interlocutoiy  Injunction  under 
such  application. 

[Ed.  Note.— For  other  cases,  See  Counties, 
Dec.  Dig.  {  222.*] 

2.  Highways  (J  64*)— Rbstbaininq  Opkning 
OF  Road — Counties. 

"As  the  landowner's  remedy  at  law  was 
ample,  it  was  not  erroneous  to  refuse  to  enjoin 
the  county  commissioners  from  continuing  a 
proceeding  to  establish  a  public  road  pursuant 
to  Pol.  Code  1895,  gS  520-522,  in  advance  of 
the  hearing  provided  for  in  section  521."  Atl. 
&  West  Point  R.  Co.  v.  Redwine,  123  Ga.  736. 
51  S.  El  724. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S  165;   Dec.  Dig.  {  64.*] 

8.  Highways  (8   19*)— Statutobt  Pbocked- 

IN08— Repeal. 

The  uTovisions  embraced  in  Pol.  Code  1805. 
§8  520-525,  were  not  re];>ealed  by  the  act  of 
1894  (Acts  1894,  p.  95),  embodied  in  Civ.  Code- 
1895,  8  4657  et  seq..  or  by  the  act  of  1900  (Acts 
IbOO,  p.  66). 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  S  19.*] 

4.  Restbaining  Opening  of  Road. 

Under  the  evidence,  there  was  no  abuse  of 
discretion  in  refusing  an  injunction  at  the  in- 
terlocutory hearing. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ourt,  Lowndes  Coun- 
ty;  R.  G.  Mitchell,  Judge. 
Suit  for  injunction  by  S.  M.  Hutchinson 

against  Lowndes  County.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

C  S.  Morgan,  for  plaintiff  in  error.  Den- 
mark &  Griffin,  for  defendant  in  error. 


HOLDEN,  J.    Judgment  affirmed. 
Justices  concur. 


AUtbe 


TAYLOR  V.  STATE.     (No.  1,451.) 

(CVmrt  of  Appeals  of  (Georgia.    Nov.  23,  190&) 

1.  Cbimiwal  Law  (8  918*)— Tbiai.— Habmless 
Ebbob — Pbejudice. 

To  authorize  the  grant  of  a  new  trial  where 
evidence  is  adduced  which  fully  warrants  the 
verdict  rendered,  not  only  error,  but  injuiy,. 
must  be  shown. 

[Bid.    Note.— For    other    cases,    see    Criminal! 
Law,  Cent  Dig.  8  2163 ;   Dec.  Dig.  (  918.*] 
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Digitized  by 


Google 


Ga.) 


TAYLOR  V.  STATB. 


1049 


2.  Cbimihai,  Law  (H  552,  566.  673,  824*)- 

E  VI DENCE— iNSTBrCTIONS. 

In  proving  the  allegationi  of  an  indictment, 
tlie  state  is  not  restrict^  to  the  date  alleeed  nor 
confined  to  direct  proof  of  the  otTense.  It  may 
attempt  to  prove  either  by  direct  evidence  or  by 
oJrcunutanceB  the  commission  of  the  offense  al- 
leged, and  may,  by  either  method,  prove  the 
commission  of  tlie  same  otTense  more  than  once, 
and  a  conviction  will  be  authorized  if  any  one 
of  the  criminal  transactions  be  proved  to  the 
satisfaction  of  the  Jury,  although  the  attempt  to 
prove  others  may  result  in  failure.  Where  it  is 
sought  to  be  proved  that  a  defendant  has  more 
than  once  within  the  statute  of  limitations  com- 
mitted the  offense  charged  in  the  accusation, 
the  jury  should  be  charged  upon  written  re- 
quest, to  that  effect,  except  in  those  cases  where 
the  transactions  are  so  connected  in  time  and 
so  similar  in  their  other  relations  that  the  same 
relevancy  may  be  imputed  to  all,  that  each  of 
the  transactions  sought  to  be  proved  as  consti- 
tuting an  offense  is  to  be  considered  by  the  Jury 
apart  from  any  similar,  disconnected  transac- 
tion, and  that  evidence  of  one  is  not  to  be  used 
as  corroborative  of  the  other,  that  the  gnilt  of 
the  defendant  is  to  be  determined  by  whether 
any  specific  transaction  identified  by  the  evi- 
dence, as  within  the  statute  of  limitations,  has, 
without  the  aid  of  any  different  transaction,  sat- 
isfied them  of  the  defendant's  ^ilt.  In  the  ab- 
sence of  a  request  that  the  jury  be  thus  in- 
structed, it  is  not  the  duty  of  the  court  to  point 
out  to  the  Jury  that  the  state  may  have  failed 
to  sustain  one  or  more  instances  of  alleged  liquor 
selling,  if  the  evidence  as  to  any  one  transaction 
proved  by  the  state  would  clearly  authorize  the 
conviction  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  1250-1202.  1270.  1874-1876, 
1896-2004 ;  Dec.  Dig.  {§  552.  565,  673,  824.*] 

3.  Cbihinai.  Law  (|  200*)— Formeb  Jeopab- 

DY— IDENTITT   OF  OfFENBES. 

Evidence  of  the  acquittal  of  a  defendant 
upon  the  charge  of  keeping  intoxicating  liquors 
for  sale  is  irrelevant  upon  his  trial  for  the  of- 
fense of  selling  intoxicating  liquors.  One  may 
sell  liquors  which  he  does  not  keep  for  sale. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  397;    Dec.  Dig.  |  200.*] 

4.  Witnesses  (§  361*)— Evidence  to  Sustain 
Chabacteb  of  Witness  Impeached. 

A  witness  whose  impeachment  has  been  at- 
tempted by  proof  of  general  bad  character  may 
be  sustained  by  the  testimony  of  witnesses  who 
admit  that  his  general  character  is  bad,  but  not 
so  bad  hut  that  they  will  believe  him  upon  his 
oath.  The  rule  which  admits  testimony  as  to 
the  character  of  a  witness,  and  testimony  which 
is  dependent  upon  character,  recognizes  tliat 
there  are  gradations  in  character  which  are  es- 
tablished by  purely  opinionative  evidence.  These 
gradations  as  well  as  the  comparative  value  of 
the  opinionative  evidence  is  exclusively  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1167;   Dec.  Dig.  !  361.*] 

5.  Intoxicating  Liquor  (§  236*)  —  Criuinai. 
Law  (J  394*)— Offenses— Evidence— Admis- 

SIBILITT. 

That  one  accused  of  unlawfully  selling  in- 
toxicating liqnois  is  in  ^ssession  of  quantities 
of  liquors,  beer,  bottles,  jugs,  and  measures  is  a 
circumstance  which,  in  connection  with  other 
circumstances,  will  authorize  the  inference  that 
the  owner  is  engaged  in  the  unlawful  sale  of 
intoxicants.  Such  evidence  is  admissible,  though 
obtained  by  unlawful  seizure. 

fBd.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  {{  300-322;  Dec.  Dig.  1 
236;*  Criminal  Law,  Cent.  Dig.  H  675,  876; 
Dflc.  Dig.  S  394.*] 


6.  Witnesses  (|  362*)  —  Impeachmxnt  —  Ef- 
fect. 

A  jury  may  believe  a  vritness  upon  the  sub- 
ject-matter of  Us  testimonv,  although  he  may 
nave  been  impeached  by  tne  proof  of  general 
bad  character  or  by  contradictory  statements 
previously  made. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1176 ;  Dec.  Dig.  §  362.*] 

7.  Criminal  Law  (8  1147*)— Writ  of  Error 
—Review— Sentence. 

This  court  will  not  review  the  sentence  im- 
posed in  a  criminal  case  unless  it  appears  that 
It  exceeds  the  statutory  limit. 

[Ed.  Note.— For  other  cases,  see  Criminal  I^aw. 
Cent.  Dig.  IS  8072,  3073;    Dec.  Dig.  {  1147.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  GrlfBn;  T.  B. 
Patterson,  Judge. 

John  Taylor  was  convicted  of  selling  in- 
toxicating liquor,  and  be  brings  error.  Af- 
firmed. 

Robt.  T.  Daniel  and  Cleveland  &  Good- 
rich, for  plaintiff  in  error.  W.  H.  Beck,  Sol., 
and  W.  E.  H.  Searcy,  Jr.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  In  error  was ' 
convicted  of  selling  intoxicating  liquors.  He 
moved  for  a  new  trial  upon  the  ground  that 
the  verdict  was  contrary  to  evidence  and  con- 
trary to  law,  and  afterwards  amended  his 
motion  by  assigning  error  upon  various  rul- 
ings as  to  the  admissibility  of  evidence  and 
upon  certain  instructions  of  the  court  to  the 
jury,  and  the  refusal  of  the  court  to  charge 
in  accordance  with  certain  written  requests. 
The  motion  for  new  trial  was  overruled,  and 
this  judgment  is  the  error  assigned  in  the  bill 
of  exceptions. 

1,  2.  The  tenth,  eleventh,  and  thirteenth 
grounds  of  the  amended  motion  are  abandon- 
ed in  the  brief  of  the  plaintiff  in  error,  and 
therefore  will  not  be  considered.  As  to  the 
general  grounds  of  the  motion,  it  Is  only  nec- 
essary to  say  that  the  state  produced  three 
witnesses  who  testified  that  the  defendant 
during  August,  1908,  sold  a  bottle  of  whisky 
and  was  paid,  and  accepted,  $1.50  in  cash  for 
the  whisky,  and  that  this  transaction  took 
place  in  his  store  in  Grlffln,  Spalding  county, 
6a.  In  the  absence  of  anything  else  in  the 
case,  this  evidence,  if  believed,  authorized 
the  conviction  of  the  defendant,  and  we  will 
therefore  examine  the  grounds  of  the  amend- 
ment to  the  motion  to  see  if  the  result  was 
Influenced  by  any  error  of  the  trial  court 
In  the  fourth  ground  of  the  amended  motion 
it  is  insisted  that  the  court  erred  in  admitting 
in  evidence  the  barrel  of  beer  and  jugs  of 
whisky  and  empty  bottles  seized  by  the  of- 
ficers in  the  raid  on  the  storehouse  and  dwell- 
ing house  of  the  defendant  on  May  8,  1908. 
w^en  the  accusation  charged  the  sale  of 
whisky  In  August  following,  and  the  sale 
directly  testified  to,  if  made,  was  made  in 
August,  1008.  The  objection  urged  to  this  evi- 
dence is  that  it  could  not  possibly  have  been 
any  part  of  the  whisky  that  was  sold,  and 
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that  it  could  not  throw  light  upon  the  trans- 
action which  occurred  mant  months  there- 
after, and,  further,  this  evidence  Is  insisted 
to  be  Illegal  because  witnesses  testified  that 
Taylor's  possession  was  legal.  This  ground 
of  the  motion  for  new  trial  need  not  Iiave 
been  considered  by  the  trial  Judge,  nor  need 
we  consider  it,  because  it  does  not  appear  that 
the  objection  urged  in  the  motion  for  new 
trial  was  stated  upon  the  trial,  nor  tn  fact 
that  any  specific  objection  was  made  at  that 
time.  However,  we  do  not  think  that  the 
court  erred  in  admitting  the  testimony  com- 
plained of.  It  was  competent  for  the  state 
to  prove  a  sale,  either  by  direct  or  circum- 
stantial evidence,  and  the  prosecution  had 
the  right  to  prove  as  many  distinct  sales  as 
it  could  as  having  been  made  by  the  defend- 
ant at  any  time  within  two  years  prior  to  the 
filing  of  the  accusation.  The  state  was  not 
confined  to  the  sale  testified  to  by  Bethune 
and  others  as  having  taken  place  in  August, 
but  could  have  shown  as  well  sales  in  March, 
April,  or  Hay,  and  a  conviction  could  have 
been  had  upon  any  of  these  sales  which  the 
jury  might  have  foimd  to  be  established  by 
testimony.  The  circumstfmce  of  possessing  a 
complete  outfit  necessary  for  carrying  on  a 
"blind  tiger"  might  not  by  Itself  have  author- 
ized the  conviction  of  the  defendant  of  illegal 
sales  In  May,  but  the  fact  that  the  state  fail- 
ed, if  it  did,  to  complete  the  proof  as  to  the 
transaction  in  May,  could  not  render  illegal 
a  conviction  of  a  sale  at  another  time.  It 
is  true,  as  insisted  by  counsel  for  the  plain- 
tiff in  error,  that  the  evidence  adduced  by  the 
state  in  the  unsuccessful  attempt  to  show  a 
sale  In  May  (if  the  circumstances  adduced 
were^  indeed,  insufficient  to  show  a  sale  to 
have  been  made  In  May)  might  l>e  prejudicial 
to  the  defendant  because  it  might  be  used  by 
the  Jury  as  corroborative,  to  some  extent,  of 
the  statement  made  as  to  other  sales ;  but  this 
probably  harmful  influence,  however,  could 
have  been  removed  by  a  timely  request  for  an 
instruction  that  the  Jury  would  not  be  author- 
ized to  convict  of  any  sale  which  had  not  been 
proven  satisfactorily  to  them,  and  that  the 
evidence  as  to  each  sale,  whether  direct  or 
circumstantial,  was  to  be  considered  apart 
from  evidence  of  any  other  distinct  sale  to 
which  the  testimony,  direct  or  circumstantial, 
might  point,  if  they  believed  that  there  was 
such  testimony. 

8.  The  complaint  of  the  fifth  ground  of  the 
amended  motion  Is  that  the  court  refused 
to  admit  In  evidence  an  accusation  in  the  city 
court  of  Grlffln  charging  the  defendant  with 
keeping  for  illegal  sale  a  quantity  of  liquor 
upon  which  a  verdict  of  not  guilty  liad  been 
rendered.  We  think  this  evidence  was  prop- 
erly excluded.  The  fact  that  a  Jury  found 
a  defendant  not  guilty  is  not  better  proof  of 
his  innocence  of  the  charge  than  the  fact 
that  a  Jury  found  a  defendant  guilty  is  proof 
of  his  guilt.  The  verdict  Is  conclusive  of  the 
defendant's  guilt  or  Innocence  in  so  far  as 
it  affords  a  bar  to  his  prosecution  for  the 


same  offense,  but  the  finding  of  the  Jury  on 
the  substantive  fact  of  guilt  or  innocence 
there  made,  as  related  to  collateral  matters, 
is  of  no  probative  value.  While  tlie  '^ame 
transaction  test"  is  of  force  in  this  state, 
still  selling  intoxicating  liquors  and  keei>- 
Ing  such  liquors  for  sale  do  not  In  every  in- 
stance necessarily  Involve  the  same  trans- 
action. But  can  it  be  said  tliat  one  cannot 
sell  liquor  which  he  has  not  kept  for  sale? 
May  he  not  l>e  guilty  of  selling  intoxicating 
liquor  which  another  lias  kept,  which  is  an- 
other's property,  or  which  he  may  even  have 
stolen  from  another  and  immediately  disixM- 
ed  of?  There  is  not  necessarily  an  identity 
between  keeping  for  sale  and  the  selling.  It 
seems  to  us  that  under  the  rule  referred  to 
in  23  Cyc.  252,  the  acquittal  of  a  defendant 
on  a  former  prosecution  is  not  admissible 
where  the  two  offenses  are  so  dissimilar  tliat 
his  acquittal  on  the  one  charge  could  prove 
notliing  as  to  his  innocence  of  the  other.  Tlie 
purpose  of  the  testimony  offered  was  to  bar 
the  prosecution  and  to  avoid  a  conviction 
upon  the  transaction  in  May.  To  be  effective 
for  this  purpose,  a  plea  In  bar  should  hare 
been  filed. 

4.  It  Is  Insisted  that  the  court  erred  in 
permitting  certain  witnesses  to  testify  that 
they  would  believe  Bethune  (a  witness  sought 
to  be  impeached  by  proof  of  general  bad 
character)  after  they  had  each  testified  that 
Bethune's  diaracter  was  bad.  It  is  arg:ued 
that  under  the  terms  of  Civ.  Ciode  1885,  S 
6298,  a  witness  sought  to  be  thus  Impeached 
cannot  be  sustained  unless  the  sustaining 
witness,  after  having  testified  that  he  is  ac- 
quainted with  the  character  of  the  witness 
in  question,  further  testifies  that  the  wit- 
ness' character  is  good,  and  that  from  that 
good  character  he  is  induced  to  believe  him. 
Section  5293  Is  as  follows:  "A  witness  can 
be  Impeached  as  to  his  general  bad  character. 
The  Impeaching  witness  shall  be  first  asked 
as  to  his  knowledge  of  the  general  character 
of  the  witness,  and  next,  as  to  what  that 
character  is,  and  lastly  he  may  be  asked,  if 
from  that  character,  he  would  believe  him  on 
his  oath.  The  witness  may  be  sustained  by 
similar  proof  of  character,"  etc.  It  is  in- 
sisted that,  unless  the  sustaining  witness  tes- 
tifies that  the  general  character  of  the  wit- 
ness whom  he  is  introduced  to  sustain  is 
good,  he  should  not  be  permitted  to  testify 
that  he  would  believe  him,  and  that  when 
a  witness,  after  having  testified  that  the 
witness  whom  he  is  called  to  sustain  is  of 
bad  character,  still  testifies  that  he  would  be- 
lieve him,  this  testimony  is  merely  the  In- 
dividual opinion  of  the  witness.  It  must  be 
remembered  that  there  are  many  gradations 
in  character,  and  it  must  also  be  borne  In 
mind  that  both  the  impeaching  and  the  sus- 
taining evidence,  where  a  vrltness  is  sought 
to  be  Impeached  by  proof  of  general  bad 
character,  is  wholly  opinlonatlve.  Each  class 
of  witnesses  has  a  knowledge  of  the  character 
of  the  witness  under  review,  derived  from 
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the  general  impreaslon  or  optnion  of  ttaoee 
who  are  acquainted  with  the  witness.  After 
looking  at  this  mental  photograph  of  the 
character  of  the  wltneas,  the  witness'  answer 
to  the  second  question  (as  to  whether  the 
character  of  the  witness  is  good  or  bad)  Is 
likewise  dependent  entirely  upon  his  own 
opinion  of  what  constitutes  good  character  or 
bad  cliaracter.  A  witness  who  entertains  a 
high  standard  of  morals  might  consider  from 
what  he  has  heard  that  the  witness  in  ques- 
tion has  a  bad  character,  while  another,  not 
80  scrupulous,  and  having  heard  the  same 
things,  but  considering  perhaps  what  the  first 
witness  deemed  to  be  grave  defects  as  at  best 
but  petty  peccadillos,  might  testify  that  the 
«ame  character  was  In  his  opinion  good. 
Such  instances  as  these  frequently  arise,  and 
It  is  for  the  Jury  to  give  their  own  valuation 
to  all  oplnlonatlve  evldenca  It  is  clear  that 
this  is  not  the  exact  point  now  before  us. 
But,  If  it  be  conceded  that  witnesses  may 
grade  character  upon  the  same  state  of  facta 
from  bad  to  good  or  from  good  to  bad,  why 
-cannot  a  wltaess  testify  to  degrees  in  either 
goodness  or  badness?  The  effect  of  the  tes- 
timony in  such  a  case  as  this,  where  wit- 
nesses testified  that  the  character  of  a  desig- 
nated witness  was  bad,  and  yet  that  they 
would  believe  him  upon  his  oath,  might  be 
analyzed  by  the  Jury  as  follows:  "I  know 
this  witness'  character,  and  know  from  what 
I  ha vei  generally  heard  of  him  that  his  chai^ 
acter  is  bad,  and  yet,  from  what  I  have  heard 
of  him,  it  is  not  so  bad  as  to  render  him  un- 
worthy of  belief  when  testifying  upon  his 
oath."  Of  course,  such  testimony  as  this 
might  not  be  as  satisfactory  to  counsel  at- 
tempting to  sustain  a  witness  as  the  testimony 
of  a  witness  that  in  his  opinion  the  character 
of  the  witness  sought  to  be  Impeached  was 
good,  and  for  that  reason  he  would  believe 
him  on  oath ;  and  yet  the  credit  to  be  attach- 
ed to  the  testimony  might  depend  upon  the 
manner  of  the  witness,  his  caution  and  his 
credibility  as  it  might  appear  to  the  Jury. 
The  opinion  of  some  witnesses  that  another, 
although  generally  accredited  to  be  of  bad 
character,  was  entitled  to  credit  upon  his 
oath,  would  be  worth  more  than  the  testi- 
mony of  other  witnesses  who  might  swear 
glibly  that  the  witness  under  review  had  a 
good  character,  and  that  due  to  that  circum- 
stance they  would  believe  him.  Section  6293 
forbids  the  "opinions  of  single  individuals" 
as  to  the  first  two  questions -asked  of  wit- 
nesses brought  to  attack  or  sustain  another, 
but  the  third  question  is  always  addressed 
to  the  witness  as  an  indlvldued.  The  first 
two  questions  are  asked  in  order  to  put  be- 
fore the  Jury  the  facta  upon  which  he  predi- 
cates the  opinion  which  he  gives  In  reply  to 
the  third  question,  and  thus  enable  the  Jury 
to  see  whether  the  conclusion  reached  by  the 
witness  is  correct  The  question  at  last  for 
the  Jury  to  determine  is  whether  the  opinion 
of  the  witness  is  a  iogii*aI  sequence  to  the 
facts  In  his  possession.    We  do  not  see  why 


a  witness  may  not  as  well  say  that  he  meas- 
ures character  by  different  standards  from 
others  by  saying  that  he  will  believe  a  wit- 
ness although  in  some  respects  he  has  a  bad 
character  as  by  saying  that,  though  others 
(summing  up  what  they  have  heard  of  a  cer- 
tain individual)  esteem  his  character  to  be 
bad,  still  from  his  standpoint  the  facts  re- 
lated do  not  imply  bad  character. 

5.  The  seventh,  eighth,  and  ninth  grounds 
of  the  amended  motion  properly  present  ob- 
jections urged  to  testimony  of  the  same  char- 
acter as  that  mentioned  in  the  second  divi- 
sion of  this  opinion,  and  have  been  sufficient- 
ly dealt  with.  It  need  only  be  said  in  addi- 
tion that  under  the  ln41ctment  the  state 
could  show  by  circumstances,  if  it  could, 
that  a  sale  of  whisky  was  made  by  the  de- 
fendant in  May,  and  it  was  immaterial  under 
the  allegations  of  the  accusation  whether 
such  sale  was  shown  at  the  residence  or  at 
the  store  of  the  defendant,  provided  both 
were  in  Spalding  county.  As  we  have  stated 
above,  any  prejudicial  effect  of  this  evidence 
could  have  been  removed  by  a  specific  in- 
struction in  the  charge  of  the  court  that 
the  Jury  should  not  consider  this  evidence 
as  Illustrating  any  other  sale,  but  sbonld 
consider  it  only  for  the  purpose  of  determin- 
ing whether  it  of  Itself  demonstrated  a  sale 
within  the  statute  of  limitations,  and,  if  It 
was  not  sufficient  for  this  purpose,  should 
disregard  It  entirely.  And  this  instruction 
should  have  been  requested. 

The  objection  to  the  testimony  of  the 
witness  Brown  that  It  was  Irrelevant  and 
prejudicial  to  the  defendant,  because  the 
evidence  testified  to,  as  contended  In  the 
brief,  was  obtained  by  illegal  search  and 
seizure,  is  not  set  forth  in  the  record  with 
sufficient  fullness  to  be  considered.  But, 
even  If  the  point  had  t)een  directly  raised,  it 
would  seem  to  be  settled  by  our  decision  in 
Smith  V.  State,  3  Oa.  App.  326,  6»  S.  B. 
934. 

6.  The  court  charged  the  Jury  that,  "if  a 
witness  Is .  impeached,  he  is  not  to  be  be- 
lieved unless  corroborated  by  other  witnesses 
or  circumstances  in  proof,  unless  you  believe 
that  the  witness  has  spoken  the  truth."  It 
is  insisted  that,  if  a  witness  has  been  im- 
peached, he  is  not  to  be  beUeved  unless  cor- 
roborated by  witnesses  or  circumstances  in 
proof,  and  that  the  court  erred  in  stating  to 
the  Jury  that,  if  they  believed  the  witness 
had  spoken  the  truth,  they  still  had  the 
right  to  believe  a  witness  who  had  been  im- 
peached and  had  not  been  sustained  or  cor- 
roborated. There  is  some  conflict  of  author- 
ity upon  the  subject  h^re  presented,  and 
the  court  used  the  word  "Impeach"  in  too 
broad  a  sense;  His  instruction  would  have 
been  technically  more  correct  had  he  said, 
"A  witness  sought  to  be  impeached  is  not  to 
be  believed  unless  you  believe  he  has  spoken 
the  truth";  and  yet  the  whole  question  of 
impeachment  is  for  the  determination  of  the 
Jury  only,  and  the  Jury  has  the  right  to  be- 
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Ueve  a  witness  as  to  the  partlcnlar  facts 
with  reference  to  wlilcb  be  teatlfles,  alttiougb 
they  may  be  satisfied  of  the  truth  of  the  im- 
I)eachlii(  testimony.  Any  other  rule  would 
deprive  the  Jury  of  its  right  of  being  at  last 
the  arbiter  as  to  what  is  the  truth  of  the 
case.  The  most  recent  rulings  of  the  Su- 
preme Court  upon  this  subject  approve  of 
this  charge.  Practically  the  same  charge 
was  delivered  by  the  court  In  Ector  v.  State, 
120  Ga.  545,  48  S.  E.  315(2);  and  the  case  of 
Davis  V.  State,  M  Ga.  399,  19  S.  K  213,  is 
cited  In  support  of  the  ruling  announoed  in 
the  Ector  Case.  In  the  Davis  Case  proof  of 
the  witness'  bad  character  and  of  contra- 
dictory statements  were  both  uncontradicted, 
but  the  Supreme  ^urt  held  that  the  Jury 
had  the  right  to  find  that  the  impeaclmient 
was  unsatisfactory  for  purposes  of  discred- 
iting the  witness  because  they  had  the  right 
to  believe  bis  testimony.  See,  also,  Sindy  v. 
State,  120  Ga.  202,  47  S.  £.  554. 

7.  As  has  already  been  held  by  this  court, 
we  cannot  review  the  sentence  of  a  trial 
Judge  unless  it  exceeds  the  statutory  limits. 
The  verdict  being  supported  by  the  evidence, 
and  it  not  appearing  that  any  of  the  errors 
assigned  could  liave  misled  the  Jury  or  in- 
fluenced their  finding,  we  find  no  error  in 
the  Judgment  refusing  a  new  trial  which 
would  authorize  a  reversaL . 

Judgment  aflSrmed. 


ARNOLD  et  al.  v.  RAGAN.     (No.  1,330.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1908.) 
Appiai,  and  Ebbob  (St  294,  690*)— Rxseeva- 

TION    AND   PbESENTATION   OF   ERBOB— SUFFI- 

cikncy— dibbction  of  vcbdict  —  rsoobd — 
Questions  Pbesented  fob  Revuw— Admis- 
sion OF  Evidence— Scinna  Odt  Evidence. 
Although  it  appears  from  the  record  that 
the  verdict  in  the  case  was  rendered  under  the 
direction  of  the  court,  the  propoaition  that  this 
action  of  the  judge  was  unauthorized  because 
of  the  conflicting  state  of  the  evidence  adduced 
at  the  trial  is  not  presented  for  review,  where 
the  only  exception  is  to  the  overruling  of  a  mo- 
tion for  a  new  trial  containing  the  general 
grounds  and  several  special  grounds  in  none  of 
which  is  the  point  presented.  In  such  a  case 
the  court  will  pass  upon  the  propositions  pre- 
sented by  the  motion  for  a  new  trial  as  if  the 
verdict  had  been  returned  by  the  jury  after 
they  had  been  regularly  charged  as  to  the  law 
of  the  case.  The  verdict  in  the  case  now  Iiefors 
the  court  is  not  without  evidence  to  support  it. 
The  exceptions  to  the  rulings  upon  the  admis- 
sion of  testimony  are  not  in  form.  This  court, 
therefore,  affirms  the  judgment  without  passing 
upon  the  question  as  to  whether  the  evidence 
was  80  free  from  material  conflict  as  to  author- 
ize the  judge  to  direct  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1727,  2899;  Dec.  Dig.  S{ 
2St4,  eoo.»] 

'  (Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  (bounty ; 
Moses  Wright,  Judge. 
Action   by  one  Ragan  against   Arnold  it 


Morrison.     Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Ragan  sued  and  recovered  Judgment 
against  Arnold  &  Morrison,  and  to  tbe  over- 
ruling of  a  motion  for  a  new  trial  tbey  bring 
error.  Tbe  defendants  were  formerly  part- 
ners in  business.  On  July  8,  1903,  tbey  dis- 
solved partnersliip ;  Morrison  retiring  and 
Arnold  continuing  in  business.  In  Septem- 
ber, 1908,  they  Joined  in  executing  a  promis- 
sory note  for  940.21  to  Ragan  for  a  debt 
previously  contracted  by  the  partnership.  In 
1905  Arnold  deeded  his  property  to  a  trustee, 
reciting  that  he  was  indebted  to  a  number  of 
persons  listed  in  the  conveyance  in  approxi- 
mately the  amoimt  stated  opposite  the  name 
of  each  person  listed,  and  directed  the  trustee 
to  sell  the  property  and  pay  these  debts  nam- 
ed if  the  creditors  'would  accept  the  composi- 
tion, otherwise  to  hold  tbe  proceeds  to  his 
credit  In  this  conveyance  a  debt  to  Ragan 
of  $233.37  was  listed,  also  a  debt  to  Morrison 
for  1500.  Morrison  agreed  to  release  his 
debt  entirely  if  the  other  creditors  would  ac- 
cept the  composition.  Upon  this  paper  the 
following  agreement  was  indorsed:  "We 
agree  to  tbe  foregoing  agreement  so  far  as 
our  debt  to  T.  P.  Arnold  is  concerned."  This 
was  signed  by  all  the  creditors.  Including 
Ragan.  The  trustee  sold  the  property,  and 
sent  to  Ragan  a  check  for  bis  pn^wrtlonate- 
part  of  tbe  sum  realized,  and  he  accepted  it 
Throtigh  this  transaction  both  defcSidants 
claimed  to  be  released.  Ragan  claimed  that 
tbe  sum  of  $233.37  named  in  the  proposition 
of  composition  as  being  due  him  was  the 
exact  amount  of  an  individual  debt  contract- 
ed by  Arnold  after  the  giving  of  tbe  note,  and 
that  the  note  was  not  included  In  this  sum. 
The  plaintiff  also  produced  evidence  that 
both  defendants  had  promised  to  pay  this 
note  subsequently  to  the  time  of  tbe  composi- 
tion, though  one  of  them  as  a  witness  in  the 
case  denied  making  the  promise. 

Upscomb,  Willingham  &  Doyal,  for  plain- 
tiffs in  error.  Sharp  &  Sharp,  for  defend- 
ant in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  It  Is  recited  in  tbe  record  tliat  the 
verdict  was  directed  by  tbe  trial  Judge. 
However,  the  exception  is  to  the  overruling 
of  a  motion  for  a  new  trial,  and  only  the 
grounds  presented  therein  are  under  review. 
This  motion  contains  the  g^ieral  grounds  and 
several  special  grounds.  In  none  of  them  is 
the  point  presented  that  the  court  erred  in 
directing  the  verdict  because  the  evidence- 
was  conflicting,  and  that  proposition  is  there- 
fore not  before  us  for  review.  The  case 
stands  here  Just  as  If  the  court  had  charged 
the  Jury  at  length  and  the  verdict  was  their 
regular  finding.  Dickenson  v.  Stuits,  120  Ga. 
632,  48  S.  E.  173;  Rosenblatt  v.  State,  2  Ga. 
App.  650,  58  &  E.  1107.    The  reason  for  the- 
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rule  Is  stated  In  the  Dickenson  Case,  supra. 
Certainly  In  this  view  of  the  case  there  Is 
«Tldence  enough  to  support  the  finding.  In- 
•deed,  we  incline  to  the  view  that  the  direc- 
tion of  the  verdict  was  the  only  legal  terml- 
iiatlon  of  the  case  under  the  facts  presented. 
There  are  certain  exceptions  to  the  testi- 
mony ;  but  they  are  not  in  form,  as  they  do 
not  set  out  the  substance  of  the  testimony 
to  which  the  objections  relate. 
Judgment  affirmed. 


MANCE  T.  STATE.     (Nos.  1,431,  1,432.) 
(Court  of  Appeals  of  Georgia.    Nov.  23,  1908.) 

1.  Criminal  Law  (i  2d5*)— Fobkeb  Jbopab- 
DT— Burden  o»  Proof. 

The  burden  of  proof  under  a  special  plea 
-of  former  jeopardy  is  upon  the  defendant.  In 
the  case  at  bar  the  defendant  did  not  success- 
fully carry  the  burden. 

[EVl.  Note.— For  other  cases,  tee  Criminal 
Law,  Cent  Dig.  S  674;    Dec.  Dig.  §  295.*] 

2.  Criminai,  Law  (i  297*)— Former  Jeopar- 
dy—Verdict  Against  Plea— Evidence. 

Where  a  defendant  in  tried  and  acquit- 
ted of  an  offense,  and  thereafter  within  a  period 
of  time  less  than  that  prescribed  br  the  statute 
of  limitations  is  again  accused  of  a  crime  of 
the  same  general  denomination,  and  files  upon 
the  second  trial  a  special  plea  that  the  previous 
prosecution  was  for  the  same  transaction  and 
offense  as  that  for  which  he  is  about  to  be 
tried,  and  the  state  talies  issue  on  the  plea  and 
a  verdict  is  rendered  against  the  plea,  the 
state  is  estopped,  on  the  trial  of  the  case  In 
-chief,  from  relying  for  a  conviction  upon  any 
transaction  which  mi^ht  legally  have  been  in- 
vestigated and  adjudicated  under  the  former 
prosecution,  and  the  court  should  so  Instruct 
the  jury. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec.  Dig.  S  297.*] 
-3.  Larceny  (8  5*)- Property  Subject. 

Intoxicating  liquor  may  be  the  subject-mat- 
ter of  larceny,  though  it  is  not  the  subject-mat- 
ter of  lawful  sale. 

[EJd.    Note.— For   other    cases,    see   Larceny, 
Cent  Dig.  t  11 ;   Dec.  Dig.  t  6.*] 
4.  Labcert  (f  77*)— Possession  of  Stouer 

Goods— Ihststictions. 

An  instruction  upon  the  presumption  that 
the  jury  is  authorized  to  draw  from  possession  of 
stolen  property  is  erroneous  If  it  omits  all  ref- 
erence to  the  recency  of  the  possession. 

lEi.  Note.— For  other  cases,  see  Larceny, 
•Cent  Dig.  IS  199,  202-204;    Dec.  Dig.  i  77.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  CJoun- 
*y;   Wm.  F.  Eve,  Judge. 

John  Mance  was  convicted  of  larceny  from 
the  house,  and  brings  error.  Affirmed  as  to 
one  case,  and  reversed  as  to  another. 

F.  W.  Capers  and  F.  L.  McElmurray,  for 
plaintltr  In  error.  J.  C.  C.  Black,  SoL,  and 
John  M.  Graham,  for  the  State. 

POWELL,  3.  At  the  April  term,  1908, 
of  the  superior  court  of  Richmond  county, 
the  defendant  was  indicted  for  burglary, 
with   a    count   charging  larceny   from   the 


boose,  In  which  the  stealing  of  certain  enu- 
merated brands  of  liquors  was  charged.  He 
was  tried  at  the  same  term  and  was  acquit- 
ted. This  burglary  and  the  larceny  were  al- 
leged to  have  been  committed  at  a  baiiift's 
room  In  the  county  courthouse  at  Augusta. 
Subsequently  the  defendant  was  found  In 
possession  of  certain  liquors  and  the  state 
preferred  an  accusation  against  him  Iti  the 
city  court  of  Richmond  county  charging  him 
with  larceny  from  the  house.  He  filed  a  spe- 
cial plea  of  former  jeopardy  and  acquittal. 
It  appeared  in  the  proof  taken  on  the  trial 
of  this  plea  that,  prior  to  the  trial  of  the 
burglary  case,  there  had  been  a  number  of 
distinct  entrances  Into  and  larcenies  from 
the  room  In  the  courthouse  in  which  the  liq- 
uors (which  had  been  seized  In  a  raid  on  a 
"blind  tiger")  were  being  kept.  The  defend- 
ant was  not  able  to  make  It  appear  on  the 
trial  of  his  special  plea  that  any  of  the  liq- 
uors named  in  the  accusation  were  the  same 
as  those  designated  In  the  burglary  indict- 
ment, or  that  they  were  stolen  along  with 
or  at  the  same  time  as  any  of  those  liquors 
which  were  the  subject-matter  of  the  former 
prosecution.  The  burden  of  proving  this 
special  plea  was  upon  the  defendant,  and  he 
was  not  able  to  establish  the  Identity  of  the 
larceny  with  which  he  was  accused  In  the 
city  court  with  any  offense  that  might  have 
been  tried  under  the  former  Indictment,  and 
the  Jury  were  therefore  authorized  to  find 
against  him. 

2.  The  position  assumed  by  the  state's 
counsel  as  to  the  special  plea  and  the  verdict 
under  it  thereafter  operated  to  estop  the 
state  from  relying  for  a  conviction  upon  any 
larceny  which  might  have  been  the  subject- 
matter  of  conviction  In  the  burglary  case.  It 
was  not  thereafter,  as  in  ordinary  cases, 
permissible  to  convict  by  showing  that  the 
defendant  at  any  time  within  two  years  of 
the  filing  of  the  accusation  had  stolen  the  ar- 
ticles named  or  any  of  them.  It  was  In- 
cumbent upon  the  state  to  prove  a  larceny 
which  was  not,  and  could  not  have  been, 
the  subject-matter  of  Investigation  and  Judg- 
ment In  the  former  case;  for  the  state's 
counsel  by  a  solemn  declaration  In  judico 
had  In  substance  declared  he  was  so  prose- 
cuting.   Haber-Blum-Bloch  Hat  Oo.  v.  Frles- 

leben,  5  Ga.  App.  ,  62  S.  E.  712;    Nlron 

V.  State,  121  Ga.  145  (3).  48  S.  E  966;  Luther 
T.  Clay,  100  Ga.  236,  28  S.  E.  46,  30  L.  R.  A. 
95.  On  the  trial  In  chief  the  court  should 
have  presented  this  proposition  to  the  jury, 
as  It  was  a  vital  Issue  in  the  case.  Former 
Jeopardy,  while  It  must  be  asserted  by  spe- 
cial plea  to  be  available  as  a  bar  to  a  pend- 
ing prosecution,  is  nevertheless  a  defense  fa- 
vored by  the  law  and  the  courts.  12  Cyc. 
364. 

S.*  Intoxicating  liquor,  though  not  lawfully 
the  subject  of  sale  In  this  state.  Is  not  so  lack- 
ing In  the  element  of  value  that  It  cannot  be 
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the  snbject  of  larceny.  Feara  v.  State,  102 
Oa.  279,  29  8.  E.  463.  "Value,"  as  tbe  word 
l8  lued  in  prosecutions  for  larceny,  does  not 
necessarily  mean  money  value  or  market  val- 
ue. Ayers  v.  State,  3  Ga.  App.  306,  S9  S.  E. 
924. 

4.  Tbe  following  Instruction  to  tbe  Jury  is 
erroneous,  In  that  It  omits  tbe  element  of  re- 
cency as  to  tbe  possession  of  tbe  stolen  prop- 
erty: "If  you  are  satisfied  tbat  tbe  larceny 
was  committed,  that  tbls  property  was  taken 
In  that  larceny,  and  tbat  it  was  afterwards 
found  in  the  possession  of  tbe  defendant,  and 
he  does  not  satisfactorily  account  for  the 
possession  of  it,  then  the  law  says  yon  may 
presume  blm  to  have  been  the  original  thief, 
and  be  justified  In  finding  him  guilty  unless 
be  satisfactorily  accounts  for  tbe  possession." 
Outhbert  v.  State,  8  Oa.  App.  604,  60  S.  E. 
822. 

Judgment  a£Srmed  as  to  case  No.  1,432. 
Judgment  reversed  as  to  case  Na  1,431. 


GEBR  et  al.  v.  COWART.     (No.  I.IM.) 
{Court  of  Appeals  of  Oeoigla.    Nov.  26,  1908.) 

1.  Set- Off  and  OouRTEBouLm  (j  22*)— Whiw 
Sbt-Off  Aixowed. 

In  this  state  the  statntory  right  of  set-off 
is  confined  to  demands  or  claims  of  a  similar 
nature,  and  a  claim  arising  ex  delicto  cannot 
be  set  off  against  a  claim  arising  ex  contractu. 
Civ.  Code  ia)5,  {$  3996,  4944 ;  Ingram  v.  Jor- 
dan, 66  6a.  356;  Smith  v.  Printup,  69  Ga.  610. 
[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Coanterclaim,  Cent  Dig.  {  32 ;  Dec.  Dig.  f  22.*] 

2.  Set-Oit  and  Countbbclaiu  ({  8*)— BxLixr 
IN  Bquitt. 

Except  as  above  limited,  the  right  of  set- 
off, if  it  exists,  is  pnrely  an  equitable  ri^ht, 
cognizable  only  in  a  court  of  equity  jurisdiction. 
Hecht  V.  Snook,  114  Ga.  9^  41  S.  E.  74. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |  9;   Dec.  Dig.  |  8.*] 

8.  CotTBTB  (5  129*)— BQumr  Jumsdiction. 

The  superior  courts  of  this  state  have  ex- 
clusive jurisdiction  in  equity  causes.  Civ.  Code, 
1895,  i  5842. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  129.*] 

4.  CouBTS  (J   188*)— Equitt  Jubisdiction— 
EouiTABUt  Sbt-Oft. 

The  city  court  of  Miller  county  is  without 
equity  jurisdiction,  and  therefore,  where  a  suit 
was  brought  in  that  court  on  a  promissory  note, 
and  tbe  defendants  filed  a  plea  of  set-off,  claim- 
ing dama^  for  a  tort  not  in  any  manner  con- 
nected with  the  note,  and  requiring  for  its 
maintenance  affirmative  equitable  relief,  the 
court  was  without  any  jurisdiction  to  entertain 
such  defense,  and  the  plea  was  properly  strick- 
en.   Hecht  V.  Snook,  supra. 

[Eid.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  188.*] 

5.  Plbadino  (5  404*)— Want  o»  Jubisdiotion 
—Motion  to  Stbike. 

The  want  of  jurisdiction  was  apparent  on 
the  face  of  the  pleadings,  and  could  t>e  taken 
advantage  of  at  any  time.  Civ.  Code  1^,  i 
5046. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Dec.  Dig.  {  4(H.*] 


6.  Revixw  oh  Afpeai.. 

No  error  of  law  appears,  and  tbe  evidence 
demanded  the  verdict 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Miller  Coanty; 
C  C.  Bash,  Judge. 

Action  between  G.  W.  Cieer  and  otbera  and 
A.  J.  Cowart  B^m  tbe  judgment,  Qeer  anO 
othen  bring  error.    AflSnned. 

W.  I.  Geer,  for  plalntiflb  in  error.  Bush 
&  Stapleton,  for  defendant  In  error. 

HIIJj,  C.  J.    Judgment  affirmed. 


HOOKS  V.  BAIDEY.     (No.  1,166.) 
(Court  of  Appeals  of  Georgia.    Nov.  23,  1906.) 

LiANDLOBD   AND    TENANT    ({   75*)— ACTION    FOB 

Rent— SuBiiETriNG — ^Rei.eabe  or  Tenant. 
The  question  of  law  in  this  case  is  control- 
led by  the  decision  of  this  court  in  Cuesta  v. 
Goldsmith,  1  Ga.  Aim.  48,  57  S.  E.  983.  and  by 
the  decision  of  the  Supreme  Court  in  Hudson 
V.  Stewart,  110  Ga.  37,  35  S.  E.  178,  and  the 
evidence  demanded  the  verdict  as  directed  by 
the  court 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  229;   Dec.  Dig.  (  75.*] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B 
Burcb,  Judge. 

Action  by  D.  A.  Bailey  against  B.  A. 
Hooks.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afllrmed. 

Pavis  &  Adams,  for  plaintiff  in  error.  W. 
li.  &  Warren  Grlce,  for  defendant  In  error. 

Hllilj,  a,  J.  Bailey  brought  suit  In  the 
city  court  of  Dublin  to  enforce  a  written 
contract  arising  on  tbe  following  state  of 
facts:  Bailey  bad  leased  from  Mrs.  Elmlra 
J.  Home  what  was  known  as  tbe  "Joyner 
House,"  In  tbe  city  of  Hawkinsville,  Ga.,  and 
bad  also  leased  from  Mrs.  Home  what  was 
known  as  an  "Annex"  to  tbe  hotel.  This 
lease  contract  for  a  stipulated  consideration 
was  transferred  by  Bailey  to  tbe  plaintiff  in 
error,  B.  A.  Hooks,  and  Hooks  transferred 
tbe  lease  to  one  Powell.  Dorlns  the  occu- 
pancy of  tbe  premises  by  Powell,  tbe  owner 
thereof,  Mrs.  Home,,  through  her  agents, 
collected  from  blm  the  rent  When  Bailey 
originally  leased  tbe  premises  from  Mrs. 
Home,  be  gave  to  her  a  series  of  notes  for 
the  rent,  wbldi  were  deposited  in  tbe  Plant- 
ers' Bank  of  Hawkinsville  for  collection. 
When  tbe  premises  were  sublet  by  him  to 
Hooks  and  by  Hooks  to  Powell,  no  new 
rent  notes  were  given,  but  each  succeeding 
lessee  assumed  tbe  payment  of  tbe  original 
rent  notes  from  Bailey  to  Mrs.  Home,  and. 
when  they  became  due,  they  were  collected 
through  the  bank  where,  as  above  stated, 
they  had  been  deposited.  No  objection  was 
made  by  Mrs.  Home  to  tbe  subletting,  either 
by  Bailey  to  Hooks  or  by  Hooks  to  Powell. 
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but  her  agoit  collected  the  lent  directly 
from  Powell  in  tbe  maimer  aboye  indicated; 
and  during  the  tenancj  of  Powell  certain  re- 
pairs were  needed  upon  the  premioes,  and, 
upon  notice  to  Mrs.  Home,  Powell  wag  no- 
tified by  her  to  make  the  needed  repairs,  and 
deduct  the  amount  of  the  cost  from  the 
amount  of  the  rent  The  foregoing  arrange- 
ment went  on  without  objection  and  without 
any  trouble  until  Powell,  the  tenant,  filed  a 
voluntary  petition  In  bankruptcy,  and  was 
adjudicated  bankrupt  Bailey  was  thereaft- 
er, when  the  rent  fell  due,  called  upon  by 
Mrs.  Home  to  pay  the  same,  and  he,  in  turn, 
called  upon  his  tenant.  Hooks,  to  pay  the 
rent  according  to  the  terms  of  his  contract 
This  Hooks  refused  to  do,  and  Mrs.  Home 
sued  out  a  distress  warrant  against  Bailey. 
Bailey,  at  the  request  of  Hooks,  defended 
the  distress  warrant  by  coimter  afiBdavit,  and 
notified  Hooka  to  appear  and  assist  In  the 
defense.  This  Hooks  did  not  do  by  himself 
or  attorney,  and  did  not  In  any  manner,  as- 
sist Bailey  In  the  defense  set  up  by  him  to 
the  distress  warrant  and  Bailey  made  all 
possible  defense  which  he  could  under  the 
facts  and  the  law  to  the  collection  of  the  said 
rent  by  Mrs.  Home  from  him.  Having  been 
compelled  to  pay  Mrs.  Home  the  amount  of 
the  rent,  Bailey  thereupon  brought  suit 
against  Hooks  ujKm  the  written  contract,  in 
which  Hooks  undertook,  among  other  things, 
to  pay  the  <  rent  notes  which  he,  Bailey,  had 
given  to  her.  To  this  suit  Hooks  set  up  the 
defense  that  Mrs.  Home  had  recognized  his 
subtenant,  Powell,  as  her  tenant  of  the  prem- 
ises for  which  the  rent  notes  were  given, 
that  she  collected  the  rents  from  Powell,  and 
that  on  notioe  by  Powell  to  her  that  certain 
repairs  were  needed  on  the  rented  property, 
she  directed  Powell  to  make  such  repairs 
and  deduct  from  the  rent  the  cost  of  the 
same,  that  this  conduct  was  an  election  to 
treat  Powell  as  her  original  tenant  and  that 
this  election  released  Bailey  from  his  con- 
tract to  pay  the  rent  and  consequently  re- 
leased Hooks  from  his  contract  with  Bailey. 
There  was  no  controveray  as  to  any  of  these 
facts,  and,  at  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  for  the  plaintifT 
for  the  principal  and  Interest  shown  to  be 
due  on  the  rent  notes.  The  defendant  filed  a 
motion  for  new  trial  based  on  the  usual  gen- 
eral grounds,  and  on  the  special  ground  that 
the  court  erred  in  directing  a  verdict  for 
the  plaintiff,  as  there  were  questions  of  fact 
in  the  case  that  the  jury  should  have  passed 
upon;  it  being  insisted  in  support  of  this  as- 
signment of  error  that  there  was  evidence 
tending  to  show  that  the  owner  of  the  build- 
ing had  accepted  and  treated  Powell  as  her 
tenant,  and  in  doing  so  had  released  Bailey 


and  that  consequently  Hooks  was  released 
from  his  contract  with  Bailey,  and  that  this 
issue,  if  no  other,  should  have  been  submit- 
ted to  the  jury. 

It  will  be  seen  from  the  foregoing  state- 
ment of  the  facts,  which  were  not  In  dis- 
pute, that  the  only  question  for  this  court 
to  decide  is  as  to  whether  the  conduct  of 
Mrs.  Home,  the  owner  of  the  premises, 
amounted  to  an  election  on  her  part  to  make 
the  subtenant  Powell,  her  tenant  thereby 
releasing  Bailey  from  his  contract  of  tenan- 
cy; for,  of  course,  if  her  conduct  did  amount 
to  such  substitution.  It  would  have  the  ef- 
fect to  release  Bailey  from  his  contract  and 
consequently  Hooks  from  contract  with  Bai- 
ley. The  extent  of  the  evidence  illustrative 
of  this  point  Is  that  Mrs.  Home,  through  her 
agent  collected  the  rent  from  Powell,  but 
this  act  must  be  taken  In  connection  with  the 
further  facts  that  the  original  rent  notes  ex- 
ecuted by  Bailey  to  her  had  been  deposited 
in  the  bank  tor  collection,  and  no  new  note 
had  been  taken  from  the  subtenant,  Powell, 
but  the  rent  as  it  fell  due  was  paid  by  the 
payment  of  the  rent  notes  made  by  Bailey 
and  deposited  in  the  bank  for  collection.  The 
fact  that  the  owner  of  the  premises  still  re- 
tained the  notes  made  by  Bailey  to  her 
strongly  indicates  that  she  did  not  intend 
by  accepting  payment  of  the  rent  from  Pow- 
ell, the  subtenant,  to  release  Bailey.  This 
court  has  held  In  the  case  of  Cuesta  v.  Oold- 
smith,  1  Oa.  App.  48,  57  S.  E.  983,  following 
the  decision  of  the  Supreme  Court  in  Hud- 
son V.  Stewart,  110  Ga.  37,  35  S.  K  178,  that 
the  landlord  does  not,  waive  his  right  of  ac- 
tion against  his  tenant  by  allowing  a  sub- 
tenant to  remain  In  possession  of  the  prem- 
ises, even  though  he  accept  payment  of  the 
rent  from  the  subtenant  with  knowledge  of 
such  subletting;  that  the  collection  of  rents 
from  a  subtenant  is  not  such  affirmative  ac- 
tion on  the  part  of  the  landlord  as  to  amount 
to  an  election  by  him  to  treat  the  subtenant 
as  his  tenant  See,  also,  Americus  Mfg.  Co. 
V.  Hightower,  8  Ga.  App.  65,  59  S.  E.  309; 
Taylor's  Landlord  &  Tenant,  S  524.  Nor  do 
we  think  the  fact  that  the  landlord  directed 
the  subtenant  to  make  needed  repairs  on 
the  property,  and  to  deduct  the  cost  of  the 
repairs  from  the  rent,  shows  that  the  land- 
lord elected  to  treat  the  subtenant  as  her 
tenant  It  is  the  duty  of  the  landlord  to 
keep  the  premises  in  repair,  whether  they 
be  occupied  by  his  tenant  or  his  subtenant 
Civ.  Code  1805,  i  3123.  We  therefore  con- 
clude that  there  could  have  been  but  one 
verdict  under  the  undisputed  evidence  in 
the  record,  and  this  was  the  verdict  directed 
by  the  court. 

Judgment  affirmed. 
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RED  CYPRESS  LUMBER  CO.  et  al.  ▼. 

.BBALL.    (No.  1,107.) 

(Court  of  Appeals  of  Georgia.    Not.  23,  1908.) 

1.  Loos  AND  LoGOiitra  ({  3*)— Dahaoes  (§ 
157*)— JuDOMENT— Right  to  Tubpentine— 
Use   or   Timbkb  —  Actions  —  Natdbk    and 

POBM— GONFOBMITT    TO    PI.EADINO8— PBAYEB 
FOB    REIiIEr. 

Where  the  standing  pine  timber  on  land  is 
owned  by  one  person  and  the  land  itself  b7 
another,  the  turpentine  and  the  right  to  box 
the  trees  for  it  are  appurtenances  of  the  tim- 
ber, and  not  of  the  land. 

(a)  Where  a  landowner  conveys  the  standing 
timber  without  limitation  as  to  the  use  to  which 
it  is  to  be  apropriated,  the  grantee  may  use  it 
for  any  ordinary  purpose. 

(b)  Where  the  owner  of  land  sells  the  stand- 
ing timber  thereon  unconditionally  save  as  to 
the  time  within  which  it  is  to  be  cut,  but  sub- 
sequently contracts  with  the  vendee  of  the  tim- 
ber that  he  shall  not'  work  the  timber  for 
turpentine  purposes  and  in  violation  of  the  con- 
tract he  does  so  work  it,  the  landowner  is  not 
entitled  to  sue  in  trespass  for  the  value  of  the 
turpentine  though  he  may  have  an  action  upon 
the  contract  as  to  any  legal  damages  which  may 
have  been  occasioned  to  him  through  the  breach. 

(c)  Although  a  plaintiff  may  make  out  a  case 
showing  a  right  to  recover  general  damages,  yet, 
if  it  appears  from  the  petition  that  he  has  not 
sued  for  general  damages,  but  for  special  dam- 
ages only,  and  the  special  damages  are  not  re- 
coverable under  the  facts  shown,  a  verdict  in 
his  favor  is  unauthorized. 

[Ed.  Note. — ^Eor  other  cases,  see  Logs  and  Log- 
ging, Ont.  Dig.  }  0 :  Dec.  Dig.  8  3;*  Damages, 
Cent.  Dig.  }  &d;   Dec.  Dig.  }  157.»] 

2.  CONTBACTS  (8  68*)  —  CONSIDEBATION— COM- 

PBOMIBE  OF  Dispute. 

The  compromise  of  a  lx>na  fide  dispute  as 
to  the  ownership  of  a  property  right  may  legal- 
ly constitute  the  consideration  of  a  contract  in 
which  one  party  agrees  to  give  up  certain  rights 
he  otherwise  would  be  entitled  to  enforce  against 
the  other;  but  the  contract  is  not  binding  if 
the  party  in  whose  favor  it  is  executed  waives 
nothing,  gives  up  no  claim,  and  furnishes  no 
other  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
•Cent.  Dig.  gg  328-330  ;•  Dec.  Dig.  {  68.*] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Albany;  D.  r. 
-CroBland,  Judge. 

Action  by  M.  L.  G.  Beall  against  the  Red 
Cypress  Lumber  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  error, 
Reversed. 

Pope  &  Bennet,  for  plaintiffs  in  error. 
Mann  &  Mllner,  for  defendant  in  error. 


POWELL,  J.  The  view  we  take  of  the 
controlling  questions  in  the  case  renders  It 
necessary  to  state  only  the  following  por- 
tions of  the  facts:  Mrs.  Beall  owned  the 
"Hickory  Level,"  place  consisting  of  several 
lots  of  land,  in  Dougherty  county.  On  Jan- 
uary 6,  1902,  she  executed  a  warranty  deed 
conveying  to  the  Red  Cypress  Lumber  Com- 
pany, its  successors  and  assigns,  the  tim- 
l>er  growing  upon  the  land  comprising  the 
"Hickory  Level"  place,  together  with  the  right 


of  ingress  and  egress  by  tram  roads,  wagon 
toads,  etc.  The  grantor  reserved  the  right  to 
use  the  timber  on  one  of  the  lota  (No.  292) 
for  fence  purposes,  and  to  use  for  firewood 
on  the  plantation  timt>er  not  suitable  for  mill 
purposes.  It  was  stipulated  that  the  granters 
should  have  10  years  from  the  date  of  the 
deed  in  which  to  cut  and  remove  the  timber. 
It  was  also  provided  that  the  grantees  should 
not  cut  pine  timber  for  the  purpose  of  mak- 
ing rails  or  cordwood  for  market.  Tlie  Red 
Cypress  Lumber  Company  thereafter  granted 
the  right  to  cut  and  work  the  pine  timber  for 
turpentine  purposes  to  McConnelL  On  No- 
vember 29,  1904,  the  following  writing  was 
executed :  "This  agreement  entered  Into  this 
day  between  J.  B.  Beall,  agent  for  Mrs.  M. 
L.  G.  Beall,  of  the  first  part,  and  E.  A.  Hal- 
lam  and  J.  S.  Davis,  receivers  of  tbe  Red 
Cypress  Lumber  Company,  and  Q.  B.  D.  Mc- 
(Donneil,  purchaser  of  the  turpentine  privi- 
leges on  the  Beall  Hickory  Level  place,  of  the 
second  part.  The  parties  of  the  second  part 
agree  to  turpentine  the  following  land  only 
on  said  place:  All  timbered  lands  east  of 
tbe  road  running  from  Ducker  Station  to 
Newton,  also  the  two  parcels  of  woodland 
situated  in  what  Is  known  as  tbe  new  gronnd, 
west  of  Newton  road,  tbe  same  being  two 
ponds ;  also  the  wood  north  of  the  plantation 
road  from  the  quarter  to  Land  Tarvo:  and 
running  north  of  the  Clayton  place  line 
And  further  gives  R.  P.  Hall  the  privilege  of 
clearing  all  the  highlands  on  lot  292.  [Sign- 
ed] Edwin  A.  Hallam,  Receiver.  J.  B.  Beall, 
Agent.  6.  B.  D.  McC!onnell,  Jos.  S.  Davis, 
Receiver.  Witness:  R.  P.  Hall,  Clerk  Su- 
perior Court,  Dougherty  Ck>unty,  Ga."  J. 
B.  Beall  had  a  power  of  attorney  and  had 
full  authority  to  act  for  his  wife,  Mrs.  M. 
L.  G.  Beall.  Mrs.  Beall  filed  the  present  ac- 
tion against  the  Red  Cypress  Lumber  Com- 
pany and  McConnell,  alleging  that  subse- 
quently to  the  execution  of  the  foregoing 
agreement  the  defendants  entered  upon  that 
portion  of  Hickory  Level  place  excepted  in 
the  agreement,  and  damaged  her  in  the  sum 
of  f  2,000  by  boxing  the  timber  and  ranov- 
ing  $2,000  worth  of  turpentine.  It  seems 
that  there  were  a  number  of  roads  running 
through  tbe  Hickory  Level  place;  and  tbere 
was  a  large  amount  of  testimony  aa  to  wblch 
of  these  roads  were  referred  to  by  the  de- 
scription given  in  the  agreement,  and  aa  to 
whether  any  of  the  boxing  had  been  done  be- 
yond the  limits  set  in  the  agreement  It  was 
not  shown  that  any  of  the  rail  timber  re- 
served m  tbe  first  conveyance  was  boxed. 
The  Jury  returned  a  verdict  for  the  plaintiff 
In  tbe  sum  of  $400,  and  the  defendant  pre- 
sents on  review  a  number  of  exceptions. 

1.  The  plalntUTs  case  is  affected  witb  tbe 
radical  Inflmiity  that  she  sued  for  and  re- 
covered the  value  of  that  which  was  not  hers 
actually  or  constructively.  Tbe  timber  deed 
from  her  to  the  Red  Cypress  Lumber  Com- 


*For  otbur  cases  see  same  topic  and  secUon  NUMBSK  In  Dec.  ft  Am.  Digs.  U07  to  i»*a,  *  Reportar  ladazea 
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pany  conveyed  all  the  timber  without  limita- 
tion as  to  the  purpose  for  which  it  was  to 
be  used  (except  as  to  rail  timber  and  cord- 
wood).  Hence  the  grantees  toolc  the  full  title 
to  It  with  the  right  to  use  It  for  any  ordinary 
purpose  not  expressly  excepted.  Gray  Lum- 
ber Co.  T.  Gaskln,  122  Ga.  342(5),  50  S.  E. 
164;  Brlnson  v.  Elrkland,  122  Ga.  487,  50  S. 
B.  369 ;  MUlB  T.  Ivey,  8  Ga.  App.  659-560,  60 
8.  E.  299.  Turpentine  and  the  right  to  take 
It  from  the  pine  trees  are  appurtenances  of 
the  timber,  and  not  of  the  land,  where  the 
land  and  timber  are  owned  by  different  per- 
sons. Hence  the  turpentine  and  the  right 
to  work  the  trees  belonged  to  the  Red  Cy- 
press Lumber  Company  or  its  assigns,  and 
not  to  Mrs.  Beall,  on  and  after  the  execu- 
tion of  the  foregoing  conveyance,  unless  she 
subsequently  acquired  title  to  It.  The  agree- 
ment of  November  29,  1904,  did  not  purport 
to  convey  to  Mrs.  Beall  anything.  If  valid  at 
ail,  it  merely  bound  the  Red  Cypress  Lumber 
Company  and  McConnell,  to  whom  that  com- 
pany had  sold  the  turpentine  privileges,  not 
to  turpentine  that  portion  of  the  timber  not 
included  within  the  limits  there  given. 
Hence,  if  the  defendants  worked  the  tim- 
ber beyond  the  limits  specified,  they  violated 
the  contract,  but  the  turpentine  they  took 
was  not  the  property  of  Mrs.  Beall.  We 
pointed  oat  In  the  case  of  Mills  v.  Ivey,  su- 
pra, how  a  person  might  be  willing  to  sell 
timber  for  certain  purposes,  and  at  the  same 
time  be  unwilling  for  It  to  be  used  otherwise. 
Hence  it  was  competent  for  Mrs.  Beall  to 
contract  With  those  who  owned  the  timber 
standing  on  her  land  that  they  would  not 
work  it  for  turpentine  purposes.  If  she  made 
a  valid  contract  to  that  effect,  and  the  other 
parties  thereafter  worked  the  timber  for  tur- 
pentine, she  might  have  an  action  on  the 
contract  tor  the  breach  of  it;  but  her  dam- 
ages would  not  consist  in  the  value  of  the 
turpentine  taken,  for  the  turpentine  was  not 
hers,  and.  If  she  had  undertaken  to  box  for  it 
and  gather  It,  the  Red  Cypress  Lumber  Com- 
pany, notwithstanding  their  agreement  that 
thpy  would  not  box  It  themselves,  might  have 
held  her  for  the  value  of  It  or  for  the  dam- 
ages done  the  timber. 

If  the  agreement  of  NovemI>er  29,  1904,  is 
valid,  It  is  possible  that  Mrs.  Beall  might 
have  maintained  an  action  of  trespass  against 
the  defendants  for  entering  upon  her  lands 
and  for  passing  to  and  fro  thereon  In  grather- 
Ing  the  turpentine,  for  it  may  be  reasonable 
to  construe  that  contract  as  limiting  the 
right  of  Ingresd  and  egress  which  the  gran- 
tees under  the  timber  .deed  were  otherwise 
entitled  to  enjoy;  but  she  has  not  laid  any 
damages  for  this  technical  trespass.  It  dear- 
ly appears  from  an  amendment  filed  to  her 
petition  and  allowed  on  May  21,  1907,  that 
she  sued  only  for  the  value  of  the  crude 
turpentine  taken.  Compare  Chrlstophulos 
Caf6  Co.  V.  Phillips,  4  Ga.  App.  819,  62  S.  E. 


662;  Wright  V.  Smith,  128  Ga.  432,  57  S.  B. 
684. 

2.  The  agreement  of  November  29,  1904, 
was  not  in  our  opinion  shown  to  be  a  valid 
contract.  It  lacked  the  necessary  element 
of  consideration.  It  expressed  no  considera- 
tion. The  proof  on  the  trial  disclosed  no 
benefit  to  the  promisors  or  detriment  to  the 
promisee  to  support  It  We  recognize  the 
rule  asserted  by  counsel  for  the  defendant  in 
error  that  the  compromise  of  a  controversy 
existing  between  the  parties  may  furnish  a 
consideration  for  a  contract.  We  think  that. 
If  there  was  a  bona  fide  dispute  between  the 
parties  as  to  whether  the  grantees  under  the 
timber  deed  had  the  right  to  work  any  of  the 
timl>er  for  turpentine,  and  in  settlement  of 
this  controversy  Mrs.  Beall  agreed  that  she 
would  no  longer  dispute  their  right  to  cut  a 
certain  portion  if  they  would  no  longer  claim 
the  right  to  cut  the  remainder,  such  a  con- 
tract would  not  be  lacking  in  the  element 
of  consideration;  but  we  find  no  such  con- 
cession agreed  on  the  part  of  Mrs.  Beall  or 
her  attorney  In  fact.  If  she  really  claimed 
that  her  grantees  under  the  timber  deed  did 
not  have  the  right  to  use  the  timber  for  tur- 
pentine— and  the  proof  as  to  this  is  very 
meager  and  indefinite — ^there  is  no  proof  that 
she  contracted  to  abandon  any  portion  of  this 
claim  as  a  consideration  for  the  agreement 
subsequently  made.  A  compromise  in  which 
one  party  makes  the  entire  concession  and  re- 
ceives nothing  in  return  ia  not  mutual  or 
binding. 

Judgment  reversed. 


LIFE   INS.   CO.   OF   VIRGINIA  T.   HAIR- 
STON. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
19,  1908.) 

1.  EviDENci  (i  472*)— Opinion  Evidence. 

In  an  action  on  a  life  policy,  not  in  force 
nntii  issned  and  the  first  premium  paid  during 
the  good  health  of  insured,  testimony  of  the 
agent  procuring  the  insurance  that  when  a 
policy  IS  delivered  it  is  binding  on  insurer  is, 
when  preceded  by  testimony  that  insured  paid 
part  of  the  first  premium  in  cash,  and  gave  a 
note  for  the  balance,  which  was  paid  some 
days  after  its  maturity,  the  opinion  of  the 
agent  on  a  point  in  issue. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  472.»] 

2.  Appeal  and  Ebbob  (8  1058*)— Habmi.ess 

EBBOB  — EBBOB     in     EiXCLtTDINO     EVIDENCE 

Subsequently  Received. 

Error  in  refusing  to  permit  a  party  to  pro- 
pound auestions  to  a  witness  is  not  prejudicial, 
when  the  questions  are  subsequently  asked  the 
witness   and  answered  without   objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  4195,  4200-4206;  Dec. 
Dig.  I  1058.»] 

8.  INSUBANCE  (§  137*1— Contbact  — Requi- 
sites—Payment  OF  Pbemiuu. 

Ad  insurer  issuing  a  life  policy  may  ac- 
cept, in  tmyment  of  the  first  premium,  the  lia- 


•For  other  cues  see  tame  topic  and  seoUon  NUMBER  In  Dec.  *  Am.  Digs.  1M7  to  date,  4  Reporter  Indexes 
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bility  of  a  third  person;  and,  where  insurer 
debits  the  premium  to  the  agent,  and  looks  to 
him  ultimately  for  payment,  then,  as  between 
insured  and  insurer,  the  premium  is  paid. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  235 ;   Dec.  Dig.  §  137.*] 

4.  INBXJBANCE    (8    141*)  — CONTBACT  — RkQUI- 

8ITES— Payment  of  Pbemitjm— Waiveb. 
The  stipulation  in  a  life  policy  that  it  shall 
not  be  deemed  complete  until  payment  of  the 
first  premium  in  cash  may  be  waived  by  an 
agent  having  power  to  execute  and  issue  con- 
tracts for  insurer. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  ii  256,  257 ;   Dec.  Dig.  §  141.»] 

6.  INSUBANCB  (S  141*)  —  CoNTBAOT  —  Requi- 
sites— Payment  of  Premium — Waiveb. 
The  stipulation  in  a  life  policy  that  it  shall 
not  be  deemed  complete  until  payment  of  the 
first  premium  in  cash  is  waived  by  ad  absolute 
delivery  of  the  policy,  by  an  agent  having  pow- 
er to  execute  and  issue  contracts  for  insurer  un- 
der such  circumstances  as  will  justify  an  infer- 
ence that  credit  is  to  be  given. 

[E}d.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  {  260;    Dec.  Dig.  }  141.»] 

6.  INSUBANCE   (5   137*)  —  Contbact  —  Requi- 
sites— Payment  of  Pbemium. 

Where  a  special  agent,  bonded  to  make  good 
to  insurer  all  that  might  be  due  by  him  to  it, 
solicited  a  policy  of  insurance,  accepted  the  note 
of  insured  for  the  first  premium,  and  became 
responsible  to  insurer  for  the  amount  thereof, 
and  it  was  the  practice  of  insurer  to  permit  its 
agents  to  give  credit  for  premiums,  and  to  be 
themselves  responsible  for  the  payment  thereof, 
the  policy  became  effective  on  its  delivery  to  in- 
sured, though  it  stipulated  that  it  should  not  be 
deemed  complete  until  payment  of  the  first  prem- 
ium in  cash. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  {§  241-243;    Dec.  Dig.  i  137.»] 

7.  Evidence  (§  276*)— Declabations  bt  De- 
cedent against  Intebest. 

In  all  action  on  a  life  policy,  issued  on 
an  application  reciting  that  insureid  had  never 
used  opium,  the  evidence  of  a  physician,  seeing 
insured  after  the  policy  became  complete,  that 
insured  was  then  under  the  influence  of  opium, 
and  that  insured  then  stated  that  he  could  take 
two  or  three  bottles  of  laudanum  a  day,  and 
had  been  taking  that  much  for  two  or  three 
^ears,  was  properly  excluded ;  the  interest  of 
insured  being  so  remote  as  not  to  be  deemed  of 
a  pecuniary  nature,  and  not  bein^  so  direct  as 
presumably  to  have  been  present  in  his  mind  at 
the  time  of  his  declaration. 

[Eld.   Note.— For   other  cases,   see    Evidence, 
Dec.  Dig.  §  276.*] 

8.  Evidence  (8  276*)— Declabations  against 
Interest. 

Evidence  of  declarations  against  the  inter- 
est of  the  person  making  them,  is  not  favored 
by  the  courts,  and  the  tendency  is  rather  to  re- 
strict than  to  enlarge  the  rl^ht  to  receive  it, 
and  the  evidence  is  not  admissible,  unless  the 
statements  were  made  to  the  knowledge  of  the 
declarant,  against  his  obvious  and  real,  pecun- 
iary or  proprietary,  interest. 

[Ed.    Note.— For    other   cases,    see    Evidence, 
Dec.  Dig.  8  276.*] 

9.  Insurance  (§  654*)— Life  Insurance— Ac- 
tions— Evidence — Admissibility. 

In  an  action  on  a  life  policy,  not  to  become 
effective  unless  issued  and  the  first  premium 
paid  during  the  good  health  of  insured,  evidence 
of  the  condition  and  habits  of  insured  subse- 
quent to  the  time  the  policy  became  effective  is 
immaterial. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1681 ;    Dec.  Dig.  §  654.*] 


10.  Evidence  (§  122*)— Res  Gesx^*:- 

In  an  action  on  a  life  policy  stii>u1n 
a  reduced  liability  on  insured  comiuitt: 
dde,  a  letter  written  by  insured  to  tiia 
the  morning  of  the  day  of  his  deatb,  oi 
in  the  evening;,  is  not  a  part  of  ttts  res 
and  is  inadmissible. 

[Ed.   Note.— For   other   cases,     see      JEv 
Dec.  Dig.  8  122.*] 

11.  TBIAI.     (|     189*)  —  INSTBTJCTIONS . 

tretical  Statement  of  Factts. 

It  is  proiier  for  the  court  to  tell  th 
what  is  the  law  as  applied  to  a.  hypoti 
statement  of  facts,  provided  the  statement 
presents  the  case  shown  in  evidence. 

[E3d.  Note.— For  other  cases,   see    Trial, 
Dig.  88  442-445;   Dec.  Dig.  8  lSt#.*J 

12.  Insurance  (8  669*)— Actiow   on  i»oi 
Misleading  Instbuoiions. 

In  an  action  on  a  life  policy  stipulatii 
a  reduced  liability  in  case  insured  coma 
suicide,  an  instruction  that  the  fact  that  i 
ed,  on  the  evening  of  his  deatli,  was  fouj 
convulsions,  which  continued  until  be  died, 
that  strychnine  was  discovered  in  bis  sto: 
was  not  alone  sufficient  to  prove  suicidi? 
misleading. 

[Ed.   Note.— For  other  cases,   see    Insun 
Dec.  Dig.  8  6G9.*J 

13.  Tbial    (8    200*)- iNSTBuerioNS — Mati 
OF  Law. 

The  court  should  content  itself  with  , 
ing  the  jury  general  principles  of  law.  ami  l^ 
ing  them  to  apply  such  principles  to  the  ' 
dence,  or  else  it  should,  where  it  prest-n*- 
hypothetical  case,  put  before  the  jury  aii 
facts  bearing  on  the  issue  which  the  evid--: 
tends  to  prove. 

[EM.  Note.— For  other  cases,  see  Trial,  Ce 
Dig.  f  471 ;   Dec.  Dig.  f  200.*] 

14.  Tbial  (8  235*)- Instructions — KviDE.ti 

In  an  action  on  a  life  policy,  stipulating  t 
a  reduced  liability  on  insured  committing  $t 
cide,  an  instruction  that,  if  insurer  seeks 
avoid  payment  of  the  policy  on  the  ground  thi 
insured  committed  suicide,  it  must  show  On 
every  hypothesis  of  accidental  death  is  exclmi-. 
accidental  death  being  presumed  by  the  lae 
which  presumption  cannot  be  overcome  ei«;' 
by  proof  of  facts  excluding  every  hypothesis  « 
death  except  by  suicide,  is  correcL  though  i' 
would  have  been  better  to  have  said  that  A 
evidence,  to  warrant  a  verdict  for  insurer 
should  exclude  every  reasonable  hypothesis  oi 
accidental  death. 

[Ed.  Note.— For  other  cases,  see  Trial,  D-' 
Dig.  8  235.*] 

15.  Insurance    (S    669*)— Lara   Insubance- 
AcTioN  s— Instructions. 

An  instruction,  in  an  action  on  a  life  pi - 
icy,  that  no  answer  to  any  interrogatories  niad» 
by  an  applicant  for  a  policy  should  bar  a  recov- 
ery by  reason  of  any  warranty  in  the  applica- 
tion, unless  it  is  proved  that  such  answers  an 
willfully  false  or  fraudulently  made,  etc.,  is  i: 
the  language  of  the  statute,  and  correct. 

[Ed.    Note.— For  other  cases,  see  Insurann. 
Dec.  Dig.  8  669.*] 

16.  Insurance  (§  669*)  — Lifb  Issubance- 
ACTioNS — Instbuctions. 

In  an  action  on  'a  life  policy,  stipnlatin; 
that  it  should  not  be  complete  until  payment  of 
the  first  premium  in  cash,  an  instniction  that. 
if  insurer  delivered  the  policy  to  its  ageut,  who 
delivered  it  to  insured,  and  if  at  no  time  there- 
after and  before  the  death  of  insured  insurer 
gave  notice  that  it  wished_  to  cancel  the  policy, 
insurer  waived  the  condition  of  prepayment 
was  misleading,  as  ignoring  the  fact  that  the 
agent  who  delivered  the  policy  might  have  vio- 
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lated  instructions  limiting  bis  authority,   with 
the  IcDOwledge  of  insured. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
l)Ac.  Dig.  S  669.*] 

17.  INSUBANCX  (I  646*)  — Life  iNstntANCE  — 
Actions— Burden  of  Pboof. 

An  insurance  company,  seeking  to  avoid 
the  payment  of  a  life  policy  on  the  ground  that 
insured  was  guilty  of  material  misrepresenta- 
tions ai)d  fraud,  has  the  burden  of  proving  the 
misrepresentations  and  fraud,  and  the  same  will 
not  be  assumed  on  doubtful  evidence  or  circum- 
stances of  mere  suspicion. 

[EM.   Note. — For   other  cases,   see   Insurance, 
Cent.  Pig.  i  1650 ;    Dec.  Dig.  |  646. »] 

18.  ENlDENCI  (8  60*)  —  PbESUJC PTIONS  —  Pbe- 

8UUFTI0N8  IN  Favor  of  Honebtt. 

The  law  never  presumes  fraud,  but  the 
presumption  is  in  favor  of  innocence  and  hon- 
esty. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  i  81 ;   Dec.  Dig.  i  60.*] 

19.  Insdbance  (S  665*)  — Life  Ihbubanoe  — 
Defenses— Suicide— WEIGHT  of  Evidence. 

The  defense  of  suicide,  in  an  action  on  a 
life  policy  stipulating  for  a  reduced  liability  on 
insured  committing  suicide,  must  be  established 
by  clear  and  satisfactory  proof,  and  the  prepon- 
derance of  the  evidence  should  be  such  as  to 
overcome  the  presumption  of  innocence  of  moral 
turpitude. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  {  1720;   Dec.  Dig.  i  665.*] 

20.  Insurance  (8  646*)  — Life  Insurance  — 
Dekknses— Suicide— Burden   of  Proof. 

The  burden  of  establishing  the  defense  of 
suicide,  in  an  action  on  a  life  policy,  is  on  in- 
surer. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  S  1663;    Dec.  Dig.  {  646.*] 

21.  Insurance  (§  669*)  —  Life  Insurance  — 
Actions— Suicide— Instructions. 

In  an  action  on  a  life  policy,  defended  on 
the  ground  that  insured  committed  suicide,  an 
instruction  that,  in  determining  whether  insured 
died  from  suicide  or  from  natural  or  accidental 
causes,  the  junr  must  consider  first  what  facts 
are  establi^ed  by  preponderance  of  the  evi- 
dence, and,  having  ascertained  what  facts  are 
established,  the  jury  must  further  consider 
whether  there  is  any  reasonable  hypothesis  con- 
si.stent  with  death  from  natural  or  accidental 
causes,  and  if  such  facta  are  inconsistent  with 
death  from  natural  or  accidental  causes,  they 
must  find  for  insurer,  properly  submits  the  is- 
sue. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Dec.  Dig.  i  669.*] 

22.  Trial  (8  260*)— Instructions— Requests 
— iNSTBUcnoNB  Covered  bt  Those  Given. 

It  is  not  error  to  refuse  a  requested  charge 
substantially  covered  by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  18  651-659;    Dec.  Dig.  8  260.*] 

23.  Trial  (8  234*)  — Life  Insurance  —  Stii- 
ciDE— Action— Instructions. 

In  an  action  on  a  life  policy,  defended  cm 
the  ground  of  suicide  by  insured,  an  instruction 
that,  if  the  jury  believe  from  the  evidence,  to 
the  exclusion  of  every  other  hypothesis,  that  in- 
sured committed  suicide,  they  must  find  for  the 
insurer  is  open  to  the  objection  that  the  court 
erred  in  not  stating  to  the  jury  that  the  evi- 
dence should  exclude  every  reasonable  hypothe- 
sis. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  234.*] 


24.  Insurance  (8  669*)  — Life  Insurance- 
Misrepresentations— Instructions  . 

In  an  action  on  a  life  policy,  an  instruction 
that,  if  the  jury  believe  that  answers  to  ques- 
tions in  the  report  of  the  medical  examiner  were 
not  true,  and  that  the  questions  and  answers 
were  material,  they  must  find  for  insurer  cor- 
rectly submitted  the  issue  of  misrepresentations 
in  the  application. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  668.*] 

25.  Trial   (8   200*)— Instructions— Form  of 
Instructions— Requests. 

The  court,  in  an  action  on  a  life  policy,  de- 
fended on  the  ground  that  insured  committed 
suicide,  may  refuse  a  requested  charge  under 
taking  to  state  the  case  made  by  the  record  on 
the  issue  of  suicide,  and  leave  the  jury  to  apply 
the  evidence,  with  such  aid  as  is  afforded  by 
giving  general  principles  of  law. 

I'Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  471 ;   Dec.  Dig.  S  200.*] 

20.  Trial  (§  2o2*)— Instructions— Evidence 

— Applicability  to  Evidence. 

It  is  not  error  to  refuse  an  instruction  sub- 
mitting an  issue  where  there  is  no  sufficient  evi- 
dence to  warrant  it. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  88  596-612 ;   Dec.  Dig.  8  252.*] 

27.    Trial  (8  253*)— Instructions— Ignoring 

Evidence. 

It  is  not  error  to  refuse  an  instruction 
which  ignores  part  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  613-623 ;   Dec.  Dig.  8  253.*] 

Error  to  Circuit  Court  of  City  of  Roa- 
noke. 

Action  by  S.  W.  Hairston,  for  Frank  Willis 
and  others,  against  the  Life  Insurance  Com- 
pany of  Virginia.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  following  are  the  instructions  given 
and  refused: 

Instructions  given  on  motion  of  the  plain- 
tiff: 

"No.  1  (given).  The  court  Instructs  the 
jury  that,  although  you  may  believe  from  the 
evidence  that  the  deceased  vras  found  the 
evening  of  his  death  having  convulsions,  and 
that  he  continued  to  have  them  untii  he  died, 
and  that  strychnine  was  found  in  his  stom- 
ach, this  alone  is  not  sufficient  to  prove  sui- 
cide. The  defendant  company  must  go  fur- 
ther, and  show  that  the  deceased  Intentional- 
ly and  willfully,  for  the  purpose  of  commit- 
ting suicide,  took  strychnine,  and  this  must  be 
shown  by  such  evidence  as  will  exclude  every 
reasonable  supposition  of  accidental  death; 
and,  unless  this  Is  so  shown  from  all  the 
evidence,  yon  must  find  for  the  plaintiff  on 
the  issue  of  suicide. 

"No.  2  (given).  The  court  further  Instructs 
the  jury  that,  if  the  defendant  company  seeks 
to  avoid  the  payment  of  the  policy  on  the 
ground  that  the  accused  came  to  his  death 
by  suicide,  the  defendant  company  must  show 
that  every  hypothesis  of  accidental  death  is 
excluded  by  the  evidence.  Accidental  death 
Is  presumed  by  the  law,  and  this  presumption 
cannot  be  overcome  except  by  proof  of  facts 
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which  exclude  every  hypothesis  of  death  ez- 
lept  by  snlclde. 

"No.  8  (given).  The  court  Instructs  the 
jury  that  no  answer  to  any  Interrogatories 
made  by  an  applicant  for  a  policy  of  life  In- 
surance shall  bar  the  right  to  recover,  upon 
any  policy  issued  upon  such  application,  by 
reasons  of  any  warranty  in  said  application 
of  policy  contained,  unless  It  be  clearly  prov- 
ed that  such  answers  are  willfully  false,  or 
fraudulently  made,  or  that  It  was  material 

"No.  4  (given).  The  court  instructs  the 
Jury  that,  if  they  believe  from  the  evidence 
that  the  defendant  company  delivered  the 
policy  sued  on  to  A.  H.  Ayers,  agent,  who 
delivered  it  to  the  deceased,  D.  P.  Willis,  and 
further  believe  that  at  no  time  after  the  pol- 
icy was  so  delivered,  and  before  the  death  of 
D.  P.  Willis,  did  the  defendant  company  give 
said  Willis  notice  that  It  wished  to  cancel 
the  policy,  this  was  a  waiver  of  the  condi- 
tion of  prepayment  to  deliver  a  policy  with- 
out requiring  the  prepayment  of  the  premium. 

"No.  5  (given).  The  court  Instructs  the 
Jury  that,  if  the  defendant  company  seeks 
to  avoid  the  payment  of  said  policy  on  the 
grounds  that  the  deceased  has  been  guilty  of 
material  misrepresentations  and  fraud,  the 
burden  of  proving  the  misrepresentations  and 
fraud  is  on  the  defendant  company ;  that  he 
who  alleges  fraud  must  clearly  and  distinctly 
prove  It  It  Is  not  to  be  assumed  on  doubtful 
evidence  or  circumstances  of  mere  suspicion. 
The  law  never  presumes  fraud,  but  the  pre- 
sumption is  always  in  favor  of  Innocence  and 
honesty" — to  the  giving  of  which,  and  of 
each  of  which,  the  defendant  by  counsel  ob- 
jected, which  objection  was  overruled  by  the 
court,  and  the  said  Instructions,  and  each  of 
them,  given  to  the  Jury,  to.  which  action  of 
the  court  the  defendant  by  counsel  excepted. 

And  thereupon  the  defendant  by  counsel 
moved  the  court  to  Instruct  the  Jury  as  fol- 
lows: 

Instructions  first  asked  for  by  the  defend- 
ant: 

"No.  1  (refused).  The  court  Instructs  the 
Jury  that  all  the  defendant  company  Is  re- 
quired In  this  action  to  do  is  to  prove  by  a 
preponderance  of  the  evidence  the  facts  nec- 
essary to  be  shown  to  entitle  it  to  a  verdict 
according  to  the  other  instructions  given  to 
the  Jury.  By  the  term  "preponderance  of  the 
evidence'  as  applied  to  the  proof  of  any  par- 
ticular fact  in  this  case.  Is  meant  that  the 
greater  probability  from  the  evidence  is  In 
favor  of  the  existence  of  such  fact  That  is 
to  say.  If  the  Jury  believe,  considering  all  the 
evidence  in  the  case  relating  to  any  given 
fact,  that  the  greater  probability  from  all 
the  evidence  before  them  is  in  favor  of  the 
existence  of  that  particular  fact  then  they 
must  so  And.  For  example.  If  the  defendant 
relies  upon  the  fact  that  the  deceased  died 
from  strychnine  poisoning,  and  not  from  oth- 
er causes,  and,  if  the  Jury  believe  from  all 
the  evidence  on  that  subject  that  that  conten- 
tion, to  wit,  that  the  deceased  died  from 


strychnine  poisoning.  Is  more  probably  true 
than  the  contrary  contention,  then  it  is  their 
duty  to  determine,  in  making  up  their  ver- 
dict, that  said  fact  has  been  shown. 

"No.  2  (refused).  The  court  instructs  the 
Jury  that.  In  determining  whether  the  deceas- 
ed, Willis,  died  from  suicide  or  from  natural 
or  accidental  causes,  they  shall  consider,  first 
what  facts  are  established  by  a  preponder- 
ance of  all  the  evidence  on  that  subject  and, 
having  ascertained  what  facts  are  thus  es- 
tablished, they  shall  further  consider  whether 
there  is  any  reasonable  hypothesis,  based 
upon  those  facts,  and  those  facts  alone,  which 
is  consistent  with  death  from  natural  or  ac- 
cidental causes ;  and,  if  the  Jury  believe  that 
those  facts,  considered  as  a  whole  and  taken 
together,  are  inconsistent  with  death  from 
natural  or  accidental  causes,  then  they  must 
find  for  the  defendant  company. 

"No.  3  (refused).  The  court  Instructs  the 
Jury  that,  if  they  believe  from  the  evidence 
that  the  statements  testified  to  by  witnesses 
Wright  and  Hale  in  reference  to  the  use  by 
the  deceased  in  respect  to  Indulgence  In  wine, 
ardent  spirits,  or  malt  liquors  were  substan- 
tially true,  and  that  the  same  were  not  sub- 
stantially embodied  in  the  answers  to  ques- 
tions 11  and  12  of  the  appllcati<Mi  aforesaid, 
and  if  they  further  believe  from  the  evidence 
that,  if  said  statements  had  been  substantial- 
ly set  out  in  said  application,  the  applica- 
tion would  have  been  denied,  and  the  policy 
in  question  would  not  have  been  issued,  then 
the  Jury  are  Instructed  that  they  must  find 
for  the  defendant  company. 

"No.  4  (refused).  The  court  Instructs  the 
Jury  that,  If  they  believe  from  a  preponder- 
ance of  the  evidence,  as  above  defined,  the  de- 
ceased, WllUs,  on  the  23d  day  of  March, 
1906,  died  not  from  natural  or  accidental 
causes,  but  by  his  own  hand  or  act,  whether 
sane  or  Insane,  they  must  find  for  the  de- 
fendant company, 

"No.  5  (refused).  The  court  further  In- 
structs the  Jury  that,  if  they  believe  from  the 
evidence  that  at  the  time  when  the  balance 
due  on  the  first  premium  under  said  policy 
was  pai^  and  witness  Ayers  delivered  the 
premium  receipt  therefor,  the  said  Willis  was 
not  then  In  sound  health,  they  must  find  for 
the  defendant  company. 

"No.  6  (refused).  The  court  Instructs  the 
Jury  that.  If  they  believe  from  the  evidence 
that  the  answers  to  questions  11  and  12.  or 
either  of  them,  in  the  report  of  the  medical 
examiner,  were  not  substantially  true,  and 
that  said  questions  and  the  answers  thereto, 
are  clearly  shown  to  have  been  material, 
then  they  must  find  for  the  defendant  com- 
pany." 

But  the  court  refused  to  give  said  Instruc- 
tions, or  either  of  them,  and  gave  In  lien 
thereof  the  following  five  instructions: 

Instructions  given  by  court 

"No.  1  (given).  The  court  Instructs  the  Jury 
that  all  the  defendant  company  Is  required  in 
this  action  to  do,  except  the  proof  of  suicide, 
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Is  to  prove  by  a  preponderance  of  the  fvl- 
dence  the  facts  necessary  to  be  shown  to  /n- 
tltle  It  to  a  verdict  according  to  the  other  lii- 
BtructionB  given  to  the  Jury.  By  the  term 
'preponderance  of  the  evidence,'  as  applied  to 
the  proof  of  any  particular  fact  in  this  case, 
l8  meant  that  the  greater  probability  from 
the  eTldence  Is  in  favor  of  the  existence  of 
such  fact  That  is  to  say,  if  the  Jury  be- 
lieve, considering  all  the  evidence  in  the  case 
relating  to  any  given  fact,  that  the  greater 
prol>8bllity  from  alKthe  evidence  before  them 
is  In  favor  of  the  existence  of  that  particular 
fact,  then  they  must  so  find.  For  example. 
If  the  defendant  relies  upon  the  fact  that  the 
answers  to  certain  questions  in  the  applica- 
tion Introduced  In  evidence  are  not  true, 
and  if  the  Jury  believe  from  all  the  evidence 
on  that  subject  that  that  contention  is  more 
probably  true  than  the  contrary  contention, 
then  It  Is  their  duty  to  determine.  In  mailing 
up  their  verdict,  that  said  fact  has  been 
shown. 

"No.  2  (given).  The  court  instructs  the 
Jury  that.  In  determining  whether  the  de- 
ceased, WlUls,  died  from  suicide  or  from  nat- 
ural causes,  they  shall  consider,  first,  what 
facts  are  established  to  the  exclusion  of  every 
other  hyiMthesls,  and,  having  ascertained  what 
facts  are  thus  established,  they  shall  further 
consider  whether  there  is  any  reasonable  hy- 
pothesis based  upon  those  facts,  and  those 
facts  alone,  which  Is  consistent  with  death 
from  natural  or  accidental  causes;  and,  If 
the  Jury  believe  that  those  facts,  considered 
as  a  whole  and  taken  together,  are  incon- 
sistent with  death  from  natural  or  accidental 
causes,  then  they  must  find  for  the  defendant 
company. 

"No.  S  (given).  The  court  Instructs  the 
Jury  that,  if  they  believe  from  the  evidence 
that  the  statements  testified  to  by  witnesses 
Wright  and  Hale  In  reference  to  the  use  by 
the  deceased  of  wine,  ardent  spirits  or  malt 
liquors  substantially  were  true,  and  that  the 
same  were  not  substantially  embodied  in  the 
answers  to  questions  11  and  12  of  the  appli- 
cation aforesaid,  and  If  they  further  believe 
from  the  evidence  that,  if  said  statements 
had  been  substantially  set  out  In  said  appUca- 
cation,  the  same  would  have  been  denied  and 
the  policy  in  question  would  not  have  be«i 
Issued,  then  the  Jury  are  instructed  that 
they  must  find  for  the  defendant  company; 
and  it  is  for  the  Jury  alone  to  determine  from 
the  whole  evidence  whether  such  statements 
11  and  12  were  false. 

"No.  4  (given).  The  court  instructs  the  Ju- 
ry that,  If  they  believe  from  the  evidence,  to 
the  exclusion  of  every  other  hypothesis,  that 
the  deceased,  Willis,  on  the  23d  day  of  March, 
liXiO.  died  by  bis  own  band  or  act,  whether 
sane  or  insane,  they  must  find  for  the  defend- 
ant company. 

"No.  5  (given).  The  court  Instructs  the  Ju- 
ry that,  if  they  believe  from  a  preponderance 
of  the  evidence,  as  hereinbefore  defined,  that 
the  answers  to  questions  11  and  12,  or  either 


of  them,  In  the  report  of  the  medical  examin- 
er, were  clearly  not  true,  and  that  said  ques- 
tions and  the  answers  thereto  are  clearly 
shown  to  have  been  material,  then  they  must 
find  for  the  defendant  company" — ^to  which 
action  of  the  court  in  refusing  to  give  the  In- 
structions as  asked  for  by  the  defendant,  and 
to  the  giving  In  lieu  thereof  of  the  five  In- 
structions last  above  mentioned,  the  defend- 
ant by  counsel  excepted. 

And  thereupon,  after  the  said  Instructions 
had  been  given  to  the  Jury  by  the  court,  and 
after  the  refusal  of  the  court  to  give  the  in- 
structions as  asked  for  by  defendant,  the  de- 
fendant asked  the  court  to  further  Instruct 
the  Jury  as  follows: 

Second  set  of  Instructions  aSked  for  by  de- 
fendant. 

"A  (refused  because  It  Is  Improper  to  In- 
struct as  to  what  Is  sufficient  evidence).  The 
court  further  instructs  the  Jury  that,  while 
the  facts  set  out  In  plalntUTs  instruction  No. 
,  are  alone  not  sufficient  to  prove  sui- 
cide as  set  out  in  said  instruction,  but  those 
facts,  accompanied  by  such  other  facts  as 
these,  namely,  the  leaving,  by  the  person  re- 
ferred to,  of  the  house  of  an  acquaintance 
where  he  had  been  conversing  for  an  hour 
and  a  half  or  two  hours,  without  any  symp- 
toms of  being  affected  by  poison,  saying  he 
was  going  to  his  daughter's  house ;  his  being 
seen  within  half  an  hour  to  stagger  and  fall; 
his  subsequent  death  within  314  hours,  pre- 
ceded by  imdoubted.  symptoms  of  strychnine 
poisoning ;  his  exclamations  of  pain  or  suffer- 
ing In  the  first  manifestations  of  those  symp- 
toms; the  failure  of  the  person  so  attacked 
to  ask  for  relief  when  approached  shortly  aft- 
erwards, or  to  give  any  explanation  of  his 
condition,  he  being  then  rational ;  the  refusal 
by  such  person  of  assistance  or  medical  aid, 
when  rational,,  during  the  manifestations  of 
said  symptoms,  and  the  statements  by  him, 
when  first  found  and  rational,  that  he  wanted 
to  be  let  alone,  saying  *I  came  here  to  die; 
I  want  to  die,  and  I  am  going  to  die  right 
here' ;  that  he  did  not  want  to  be  carried  to 
anybody's  house,  and  denying  that  anything 
was  the  matter  with  him — are  sufficient  to 
Justify  a  verdict  in  this  case  for  the  defend- 
ant company. 

"B  (given).  The  court  further  Instructs  the 
Jury  that,  while  It  Is  true  that,  where  a  de- 
fendant company  seeks  to  avoid  the  pay- 
ment of  a  policy  on  the  grounds  that  the  de- 
ceased has  been  guilty  of  material  misrep- 
resentations and  fraud,  the  burden  In  proving 
the  misrepresentations  Is  on  the  defendant 
company;  that  where  fraud  Is  relied  upon. 
It  must  be  proved  clearly  and  distinctly,  and 
not  assumed  on  doubtful  evidence,  and  the 
law  never  presumes  fraud,  as  set  out  in 
plaintiff's  Instructions  Nos.  3  and  5,  yet  it  Is 
not  Incumbent  upon  the  defendant  company 
In  this  action  to  prove  more  than  that  the 
misrepresentations  relied  on  were  false  and 
material,  and,  if  It  be  true  that  the  answers 
to  the  questions  in  the  report  of  the  medical 


Digitized  by 


Google 


1062 


62  SOUTHEASTERN  REPOBTEB. 


(Va. 


examiner  were  merely  false,  and  also  mate- 
rial, then  the  proof  of  such  facta.  In  the  man- 
ner set  out  In  these  Instructions,  will  entitle 
the  defendant  to  a  verdict  In  Its  favor. 

"C  (given).  The  court  further  Instructs 
the  Jury  that,  If  they  believe  from  the  pre- 
ponderance of  all  the  evidence  In  the  case 
that  the  deceased,  WllUs,  was  not  in  sound 
health  at  the  time  of  the  delivery  of  the  poli- 
cy sued  on  in  this  case,  they  must  find  for 
the  defendant. 

"D  (refused).  The  court  further  instructs 
the  jury  that,  if  it  Is  clearly  shown  by  a  pre- 
ponderance of  all  the  evidence  in  this  case 
tha,t  the  deceased  was  addicted  to  the  use  of 
opium  at  any  time  prior  to  the  date  of  his 
examination  by  the  medical  examiner  of  the 
company.  Dr.  Simmons,  and  that  his  answers 
to  the  questions  In  the  report  of  said  medlral 
examiner  were  material,  then  they  must  find 
for  the  defendant. 

"B  (refused).  The  court  Instructs  the  Jury 
that,  under  the  contract  of  Insurance  sued  on 
in  this  case,  each  premium,  unless  paid  at 
the  home  office,  can  only  be  paid  in  exchange 
for  the  defendant  company's  receipt  signed 
by  the  president  or  secretary,  and  counter- 
signed by  the  local  agent  designated  therein, 
and  that  under  Its  terms  the  policy  sued  on 
does  not  take  effect  until  the  first  premium  is 
paid,  and  not  then  if  the  insured  is  not  in 
sound  health  on  the  date  of  such  paymoit 
Therefore,  if  the  Jury  shall  believe  from  the 
evidence  that  the  said  first  premium  was  not 
paid  by  an  exchange  for  the  receipt  of  the 
company  signed  by  the  president  or  secre- 
tary of  the  company,  etc.,  until  the  16th  day 
of  March,  1906,  and  If  they  further  believe 
from  the  evidence  that  the  insured  was  not 
In  sound  health  on  said  date,  then  they  must 
find  for  the  defendant,  unless  the  company 
had  by  its  president,  vice  president,  or  sec- 
retary changed  said  contract  in  respect  to  re- 
quiring such  receipt  in  exchange  for  such 
premium. 

"F  (given).  The  court  instructs  the  jury 
that  in  considering  this  case  you  must  not  go 
beyond  the  evidence  to  hunt  up  doubts,  nor 
must  you  entertain  such  doubts  as  are  merely 
chimerical  or  conjectural.  A  doubt  as  to  the 
fact  of  suicide  must  be  a  reasonable  doubt, 
and  it  must  arise  from  a  candid  and  impar- 
tial investigation  of  all  the  evidence  in  the 
case.  If,  after  considering  all  the  evidence, 
you  can  say  that  you  have  an  abiding  convic- 
tion of  the  truth  of  the  charge  of  suicide, 
you  are  satisfied  beyond  a  reasonable  doubt, 
and  must  find  for  the  defendant." 

N.  H.  Hairston  and  Walter  R.  Staples,  for 
defendant  in  error. 

KEn7I,  P.  S.  W.  Hairston,  as  the  next 
friend  of  certain  infants,  recovered  a  Judg- 
ment against  the  Life  Insurance  Ck>mpany  of 
Virginia  in  the  circuit  court  of  the  city  of 
Roanoke,  and  upon  the  petition  of  the  de- 
fendant company  the  record  is  now  before 


us  to  review  certain  rulings  of  the  trial 
court 

On  the  6th  of  February,  1906»  the  company 
Issued  a  policy  of  insurance  upon  the  life  of 
David  Peter  WUlls,  the  father  of  the  infant 
plaintiffs,  in  consideration  of  the  application 
for  said  policy,  which  is  made  a  part  there- 
of, and  upon  condition  that  the  quarterly  an- 
nual premium  of  $20.41  should  be  paid  in  ad- 
vance on  the  delivery  of  said  policy,  which 
the  declaration  alleges  was  duly  paid.  It  is 
also  averred  that  Willis- died  on  the  23d  of 
March,  1906,'  while  the  policy  was  in  force; 
that  due  proof  of  his  death  had  been  fur- 
nished the  defendant;  that  all  the  conditions 
of  the  policy  had  been  complied  with;  and 
that  nevertheless  the  defendant  refused  to 
pay  it. 

The  application,  which  was  signed  by  Wll- 
Us, the  applicant,  and  countersigned  by  the 
agent  of  the  company,  contains,  among  oth- 
ers, the  following  provisions: 

"(1)  That  I  warrant  the  statements  and 
representations  made  above,  as  well  as  those 
made  or  to  be  made  to  the  company's  medical 
examiner,  to  be  full,  complete  and  true, 
whether  written  by  my  hand  or  not,  and  that 
they,  together  with  this  agreement,  shall 
form  the  basis  and  become  a  part  of  any 
contract  of  insurance  that  may  be  issued  un- 
der this  application. 

"(2)  That  the  liability  of  the  company  un- 
der said  policy  will  be  limited  to  the  amount 
of  reserve  under  said  policy  according  to 
the  American  Experience  Table  of  Mortality, 
and  3  per  cent,  interest,  if  during  the  next 
two  years  fallowing  the  date  of  issue  of  the 
policy  of  insurance  for  which  application  is 
hereby  made  •  •  *  I  die  by  my  own 
hand  or  act,  whether  sane  or  insane,  or  if 
my  death  be  caused  by  the  use  of  narcotics 
or  alcoholic  stimulants  within  two  years 
from  the  date  of  said  policy.    •    •    • 

"(4)  That  the  company  shall  Incur  no  lia- 
bility under  this  application  until  it  shall 
have  been  received  and  approved  at  the  home 
ofilce  of  said  company,  the  policy  issued  and 
the  first  premium  paid  and  accepted  by  the 
company  or  by  its  authorized  agent  during 
my  lifetime  and  my  good  health.    •    •    • 

"(6)  That  if  any  premium  be  not  duly  paid, 
all  rights,  claims  or  Interest  in  the  policy 
hereby  applied  for,  or  in  any  of  its  provi- 
sions, guaranties  or  benefits  other  than  those 
stipulated  In  the  said  policy,  whether  re- 
quired or  provided  for  by  the  statute  of  any 
state  or  not,  are  hereby  specifically  waived 
and  relinquished. 

"7.  That  I  shall  have  the  right  to  change 
the  beneficiary  or  beneficiaries  in  the  policy 
applied  for,  whenever  or  as  often  aa  I  may 
desire,  except  when  the  beneficiary  is  a 
married  woman  or  a  married  woman  and 
her  children  or  her  husband's  children,  and, 
further,  that  I  as  the  insured  may  without 
the  consent  of  the  beneficiary  or  beneficiaries 
receive  any  benefit,  exerclae  every  right  and 
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enjoy  every  privilege  conferred  upon  the  In- 
sured by  the  policy  applied  for  if  one  be  is- 
sued." 

In  the  medical  ezatniuatlon,  referred  to 
In  this  application,  it  was  aslced: 

"Have  you  ever  used  malt  or  splrituouB 
liquors  to  excess?  A.  Fifteen  years  ago  used 
-whisky  slightly  to  excess. 

"Q.  State  the  quantity  you  use  each  day 
of  malt  liquors,  wines,  spirits?  A.  Average 
«bout  two  drinks  of  whisky  or  beer  a  week. 
Do  not  drink  either  dally. 

"Q.  Have  you  ever  used  opium?    A.  No. 

"Q.  Chloral?    A.  No. 

"Q.  Or  any  narcotic?    A.  No." 

The  policy  sued  on  appears  on  Its  face  to 
have  been  issued  subject  to  certain  condi- 
tions, among  others,  that  It  "shall  not  take 
«tfect  until  the  first  premium  is  paid,  nor 
unless  on  the  date  of  said  payment  the  In- 
sured is  living  and  In  sound  health,  and 
when  this  contract  is  completed  by  its  de- 
livery and  by  the  payment  tit  the  first  pre- 
mium, It  shall  be  construed  as  having  been 
in  force  from  the  date  of  Its  execution,  as 
stated  on  the  first  page  thereof.  Bach  pre- 
mium Is  due  and  payable  at  the  home  office 
«f  the  company  In  the  city  of  Richmond,  but 
at  the  pleasure  of  the  company  will  be  ac- 
cepted elsewhere  when  duly  paid  In  exchange 
for  the  company's  receipt,  signed  by  the  pres- 
ident or  secretary  and  countersigned  by  the 
local  agent  designated  therein";  that  "thirty 
days'  grace,  during  which  time  the  policy 
wUl  remain  in  force,  will  be  allowed  In  the 
payment  of  any  premium  exc^t  first";  that 
"Agents  are  authorized  to  receive  and  for- 
ward applications  for  Insurance,  but  only  the 
president,  the  vice  president  or  secretary 
has  power  on  behalf  of  the  company  to  make 
or  modify  this  or  any  otber  contract  of  In- 
surance, or  to  extend  the  time  for  paying  any 
premium,  and  the  company  shall  not  be 
bound  by  any  promise  or  representation  here- 
tofore or  hereafter  made,  unless  made  in 
writing  by  one  of  the  said  officers." 

The  defendant  filed  certain  special  pleas, 
presenting  the  defenses  arising  upon  these 
warranties  and  stipulations  in  the  policy. 

One  plea  avers  that  the  applicant  did  with- 
in two  years  from  the  date  of  the  policy,  to 
wit,  on  March  23,  1906.  die  by  his  own  hand, 
by  administering  to  himself  strychnine  poi- 
son, which  caused  his  death ;  that  the  amount 
of  the  reserve  under  said  policy,  according 
to  the  tables  aforesaid  on  the  date  of  his 
death,  was  $14.21,  which  amount,  with  Inter- 
est, had  been  duly  tendered  the  plalntlfCs, 
and,  being  refused,  was  brought  Into  court 

The  defendant  also  pleaded  that  the  insur- 
ed had  warranted  the  answers  given  on  the 
medical  examination  to  be  full,  complete,  and 
true,  and  that  the  warranty  had  been  broken 
in  this:  That  the  answers  above  mentioned 
were  not  full,  complete,  and  itrue,  but  were 
false. 

Upon  these  pleas  issue  was  Joined. 


The  first  assignment  of  error  in  the  peti- 
tion is  as  to  the  admission  of  evidence  set 
out  In  bills  of  exceptions  Nos.  1,  2,  and  3. 

The  plaintiff  put  the  witness  Ayres  upon 
the  stand  to  prove  the  due  payment,  in  ad- 
vance, of  the  first  quarterly  premium,  amount- 
ing to  $20.41.  After  testifying  that  he  was, 
in  January  and  February,  1906,  the  special 
agent  of  the  defendant  company ;  that  he  re- 
ceived from  D.  P.  Willis  the  application,  and 
delivered  the  policy  attached  to  the  declara- 
tion during  his  lifetime — the  witness  was 
asked,  by  the  attorney  for  the  plaintiffs,  if 
the  premium  mentioned  In  the  policy  was 
paid  to  him  as  agent  for  the  company  before 
the  policy  was  delivered  on  February  6,  1906. 
To  this  question  the  witness  answered  as  fol- 
lows: "The  amount  of  $5.41  was  paid  to  me 
when  this  policy  was  delivered,  and  note  giv- 
en for  $15,  for  the  balance  of  the  premium, 
made  personally  to  me."  On  the  10th  of 
March  following  be  Indorsed  this  note,  and 
put  It  In  bank  for  collection,  and  never  ac- 
counted to  the  company  or  delivered  the  pre- 
mium receipt  until  the  note  was  paid,  March 
16th,  six  days  after  its  maturity.  He  stated 
that  the  no^  was  given  to  him  for  the  pay- 
ment of  the  premium.  Thereupon  counsel 
for  plaintiffs  asked  the  witness  the  following 
question:  "What  is  the  rule  of  your  com- 
pany, according  to  your  instructions,  and  ac- 
cording to  the  practice  of  your  company, 
•with  reference  to  the  delivery  of  a  policy? 
A.  When  a  policy  is  delivered — when  it  is 
issued  and  delivered  by  the  company — it  Is 
binding  on  the  company."  Objection  was 
made  to  this  question  and  answer  by  the 
plaintiff  in  error,  but  the  court  overruled  the 
objection,  and  allowed  the  evidence  to  go  to 
the  Jury. 

Defendant  in  error,  in  answer  to  this  as- 
signment, asserts  that  the  "answer  of  the  wit- 
ness was  no  more  than  a  statement  of  a  rule 
of  law  which  is  unquestionably  correct — that 
Is  to  say,  that  the  policy  is  binding  when  It  is 
issued  and  delivered  by  the  company" — all 
of  which  is  true.  But  it  is  something  more 
than  a  statement  of  a  rule  of  law.  It  is  a 
statement  of  a  rule  of  law  which  Is  predicat- 
ed upon  the  proof  of  certain  antecedent  facts. 
It  Is  the  application  of  the  law  to  the  facts, 
and  calls  upon  the  witness  to  express  an 
opinion  upon  the  point  In  Issue  between  the 
plaintiffs  and  defendant. 

In  May  on  Insurance  (4th  Ed.)  J  43a,  it  is 
said  to  be  incompetent  for  a  witness  to  say 
that  in  his  opinion  insurance  Is  effected  and 
completed  by  the  acceptance  of  the  order. 

And  In  Llndauer  v.  Delaware,  etc.,  Ins.  Co.. 
13  Ark.  470,  the  opinion  was  expressed,  by  a 
witness  in  his  deposition,  "that  the  insur- 
ance is  effected  and  completed  by  the  accept- 
ance of  the  order  for  Insurance,  and  the  com- 
pany would  have  been  bound  to  pay  in  this 
case  if  loss  had  accrued."  The  court  was  of 
opinion  that  "the  admission  of  such  a  state- 
ment as  evidence,  against  the  objection  of  the 
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defendants,  waa  a  violation  of  the  rules  of 
evidence.  Inasmuch  as  the  merits  of  the  case 
turned  on  the  question  whether,  upon  the 
facts  stated,  the  company  had  incurred  any 
risk,  60  as  to  have  earned  the  premlimi,  the 
witness  might  as  well  have  testified  that 
the  plaintiff  is  entitled  to  recover  in  tills 
case." 

We  shall  again  refer  to  this  question  when 
we  come  to  consider  the  Instructions  given  by 
the  court  to  the  Jury. 

BUI  of  exceptions  No.  2  was  taken  to  a 
ruling  of  the  court  refusing  to  permit  plain- 
tiff in  error  to  propound  certain  questions  to 
a  witness ;  but  it  appears  that  the  questions 
were  afterwards  asked  the  witness,  and  an- 
swered without  objection,  so  that  plaintiff  In 
error  was  not  aggrieved  by  this  ruling  of  the 
court 

The  next  exception  was  taken  to  the  re- 
fusal of  the  court  to  permit  a  physician  to 
testify  as  to  certain  statements  made  to  him 
by  the  insured  on  the  14th  day  of  March. 
1906.  The  physician  testified  that  on  that 
day  he  found  Willis,  the  insured,  under  the 
Influence  of  opium;  that  from  his  personal 
examination,  and  from  information  at  the 
time  received  from  the  Insured,  he  was  con- 
fident that  he  was  under  the  influence  of 
opium ;  that  In  answer  to  his  question  WUlls 
told  him  "that  he  could  take  two  or  three 
bottles  of  laudanum  a  day,  and  had  been  tak- 
ing that  much  for  two  or  three  years."  When 
asked  bow  he  got  in  the  habit  of  taking  the 
drug,  he  replied  that  it  was  from  the  fact 
of  its  having  been  prescribed  by  a  physician. 
The  court  refused  to  permit  this  evidence  to 
go  before  the  jury,  upcm  the  ground  that  this 
conversation  occurred  on  the  14th  day  of 
March,  while  the  policy  In  suit  had  been  de< 
llvered  to  the  insured  on  the  28th  day  of 
February,  who  had  previously  paid  a  por- 
tion of  the  first  premium,  and  had  given  bis 
note  for  the  balance  thereof  payable  to  the 
agent  who  had  delivered  the  policy,  and  of 
this  partial  payment  the  company  had  notice, 
prior  to  the  14th  day  of  March,  the  date  of 
the  conversation  of  the  physician  with  the 
Insured,  that  the  general  agent  of  the  com- 
pany knew  that  the  special  agent  who  wrote 
and  delivered  the  policy  had  taken  a  note 
payable  to  himself  on  the  10th  of  March  for 
the  balance  of  the  first  premium,  and  that 
the  special  agent  was  responsible  to  htm  for 
the  amount  of  the  note. 

We  think  it  fully  appears  that  the  general 
agent  was  Informed  as  to  every  detail  of  the 
transaction— the  partial  payment,  the  taking 
of  the  note — that  the  note  was  not  paid  at 
maturity  on  the  10th  of  March,  and  that  it 
was  subsequently  paid  on  the  16th  day  of 
that  month. 

Vanre  on  Insurance,  at  page  206,  says: 
"The  insurer  may  always  accept  in  payment 
of  the  premium  the  liability  of  a  third  par- 
ty, and  therefore,  If  the  Insurer  debits  the 
premium  to  the  agent,  and  looks  to  him  ulti- 


mately for  payment,  then  as  betwem  the 
Insured  and  the  insurer,  the  premium  is 
paid."  And  on  page  178  it  is  said:  "E^en 
though  the  parties  may  have  expressly  agreed 
that  the  contract  shall  not  be  deemed  com- 
plete until  payment  of  the  (first)  premium 
In  cash  and  in  full,  this  stipulation  may  be 
waived  by  the  insurer  or  any  of  his  agents 
having  competent  authority.  As  a  general 
rule,  any  agent  having  power  to  execute  and 
issue  contracts  on  behaif  of  the  insurer  has 
power  to  waive  a  condition  of  prepayment. 
And  an  at>solnte  delivery  of  the  policy  by 
such  an  agent  without  payment  of  the  premi- 
um, under  such  circumstances  as  will  Justi- 
fy an  inference  that  credit  Is  to  l)e  given, 
will  constitute  a  waiver  of  a  oondltiCKi  of  pre- 
payment" 

In  this  case,  the  EQ)ecial  agent,  Ayres,  had 
given  the  bond  of  a  guaranty  company  to 
make  good  all  that  might  be  due  by  lilm  to 
the  Insurance  company ;  and  It  appears  from 
the  evidence  of  the  general  agent  that  it  was 
a  practice,  known  to  and  approved  by  the 
company,  for  agents  to  take  such  notes,  pay- 
able to  themselves,  and  diarge  themselves 
therewith  in  their  agency  account,  the  com- 
pany holding  the  agent  responsible  as  for  a 
cash  collection. 

In  Kilbom  v.  Prudential  Ins.  C!o.,  99  Minn. 
176,  108  N.  W.  861,  and  In  Klmbro  v.  N.  X. 
L.  Ins.  Co.,  134  Iowa,  84,  108  N.  W.  1025. 
12  L.  B.  A.  (N.  S.)  421,  it  is  held  that  such  a 
transaction  is  a  payment  of  the  premium  as 
between  the  insured  and  the  company. 

We  think  this  is  shown  by  the  following 
questions  and  answers  of  the  general  agent : 

"Q.  When  he  (Ayres)  accepted  the  note, 
he  was  responsible  to  yon  for  the  amount  of 
the  note?    A  Yes,  sir. 

"Q.  Then  when  he  became  responsible  to 
the  company,  or  to  you,  for  the  amount  of 
that  note,  it  was  because  the  company  had 
given  some  value  for  the  amount  of  that 
note,  and  had  a  right  to  the  money,  was  it 
not?    A.  Tes,  sir. 

"Q.  What  other  value  could  you  have  given 
except  the  delivery  of  the  policy?  A.  No 
other." 

It  also  appears  that  It  was  a  practice  of  the 
company  to  permit  Its  agents  to  give  credit 
for  premiums,  and  to  be  themselves  responsi- 
ble for  the  payment  thereof. 

These  admissions  were  brought  out  dur- 
ing the  cross-examination  of  the  general 
agent,  and  be  did,  without  doubt,  make  state- 
ments in  apparent  conflict  with  the  quota- 
tions which  we  have  made  from  bis  evidence; 
but  we  think  that  it  may  fairly  be  deduced 
from  all  that  this  witness  said  that  the  com- 
pany was  advised  of  what  had  occurred  in 
this  case  between  the  special  agent  and  the 
applicant  for  Insurance;  that  while  they  did 
not  trust  to  the  personal  liability  of  Ayres. 
they  did  rely  upon  the  bond  which  he  had 
given  as  surety  for  the  faithful  performance 
of  his-  duties,  and  it  further  appears  that 
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-wbat  occurred  In  tbis  case  waa  In  accordance 
with  the  practice  of  tbe  company  In  other 


The  policy,  then,  being  in  force  on  the  14tb 
day  of  March,  the  question  as  to  the  admlBsl- 
bility  of  the  statements  made  by  the  Insured 
to  his  physician  turns  upon  whether  or  not 
they  were  statements  made  against  the  in- 
terest of  the  insured. 

In  16  Cyc.  p.  1218,  it  is  said  that  such  testi- 
mony 18  not  highly  favored  by  the  courts, 
and  the  tendency  is  rather  to  restrict  than  to 
enlarge  the  right  to  receive  it,  or  at  least 
require  the  evidence  to  be  brought  clearly 
within  the  conditions  requisite  for  its  recep- 
tion. They  are  not  admissible  unless  they 
were  made  to  the  knowledge  of  the  declar- 
ant against  his  obvious  and  real  Interest 
(Turner  v.  Dewan,  41  N.  O.  Q.  B.  861),  and 
that  interest  must  have  been  of  a  pecuniary 
or  proprietary  nature  (Burton  v.  Scott,  8 
Rand.  399;  Tate  v.  Tate.  75  Va.  522). 

Looking  to  the  provisions  of  the  policy  In 
this  case,  the  interests  of  the  insured  were 
so  remote  and  contingent  as  scarcely  to  be 
deemed  of  a  pecuniary  or  proprietary  nature, 
and  were  not  so  direct  and  obvious  as  pre- 
sumably to  have  been  present  In  bis  mind  at 
the  time  of  the  declaration. 

We  think  there  was  no  error  in  this  ruling 
of  the  court 

Bill' of  exgeptions  No.  4  Is  to  the  refusal  of 
the  court  to  permit  plaintUf  in  error  to  show 
by  a  witness  the  condition  of  the  deceased  on 
March  14,  1906,  and  his  habits  at  that  time 
as  to  the  use  of  intoxicants. 

We  are  of  opinion  that  this  evidence  was 
properly  excluded.  The  contract  was  at  that 
time  complete,  and  the  condition  of  the  in- 
sured was  no  longer  material.  If  the  theory 
of  plaintiff  In  error  that  the  policy  did  not 
become  effective  until  March  16th,  when  the 
note  for  a  part  of  the  initial  premium  was 
actually  paid,  were  correct,  its  contention 
would  not  be  without  force,  and  It  might  be 
proper  to  inquire  as  to  the  condition  of  his 
health  on  March  14th,  under  that  clause  of 
the  policy  which  provides  that  It  shall  not 
take  effect  unless  at  the  date  of  payment 
of  the  first  premium  the  Insured  Is  in  soimd 
health ;  but,  being  of  opinion  that,  under  all 
the  circumstances  of  this  case,  the  policy 
became  effective  when  It  was  delivered  by 
the  special  agent,  evidence  as  to  the  condition 
of  the  Insured  on  the  14tb  of  March  is  im- 
material and  inadmissible. 

The  fifth  bill  of  exceptions  Is  to  the  action 
of  the  court  In  permitting  the  wife  of  the  de- 
ceased to  read  In  evidence  the  letter  received 
by  her  from  him  on  the  date  of  bis  death. 

This  letter  was  written  by  Willis  on  the 
morning  of  the  23d  of  Marcb,  1906,  and  re- 
ceived by  his  wife  about  4  o'clock  in  the  aft- 
ernoon of  tbat  day.  It  Is  postmarked  as 
mailed  at  Roanoke  at  1  o'clock  p.  m.,  and 
was  certainly  written  before  that  hour.  We 
do  not  think  it  of  much  importance  to  the 


case,  but  are  of  opinion  tbat  It  constitutes  no 
part  of  the  res  gestse,  and  should  have  been 
excluded. 

We  come  now  to  tbe  Instructions  given  and 
refused  at  the  trial. 

Instruction  No.  1,  given  on  behalf  of  the 
plaintiff,  is  erroneous  in  this:  That  it  is 
predicated  upon  only  a  portion  of  tne  facts 
shown  in  evidence  bearing  upon  the  question 
of  suicide.  It  is  proper  for  tbe  court  to  tell 
the  jury  what  is  the  law  as  am>Ued  to  a  hy- 
pothetical statement  of  facts,  but  tbat  state- 
ment must  present  tbe  case  shown  in  evi- 
dence fairly  to  the  Jury.  Tbe  instruction  un- 
der consideration  tells  tbe  Jury  that,  if  tbe 
deceased  on  tbe  evening  of  his  death  was 
found  in  convulsions  which  continued  until 
he  died,  and  that  strychnine  was  discovered 
In  his  stomach,  this  alone  is  not  suflScient  to 
prove  |uicide.  Another  Instruction,  then, 
might  have  been  given  presenting  another 
part  of  tbe  evidence,  in  which  tbe  Jury  might 
with  propriety  be  told  tbat  it  was  insufficient 
to  warrant  a  conviction,  while,  if  all  the 
facts  had  been  grouped  In  one  instruction,  a 
wholly  different  conclusion  should  have  been 
reached. 

The  tendency  of  such  a  method  of  present- 
ing the  facts  of  a  case  to  the  jury  is  to  dis- 
tract and  mislead  them,  and  the  court  should 
content  Itself  with  giving  the  jury  general 
principles  of  law,  and  leaving  them  to  ap- 
ply those  principles  to  the  facts  In  evidence 
before  them,  or  else  it  should  be  careful,  If 
It  prefers  to  present  a  hypothetical  case  to 
tbe  jury,  to  put  before  the  jurors  all  the 
facts  bearing  upon  the  issue  which  the  evi- 
dence proves,  or  tends  to  prove. 

The  second  Instruction  propounds  to  the 
jury  a  general  principle,  and  propounds  it 
correctly,  except  that  it  would  have  been  bet- 
ter to  have  said  that  the  evidence,  to  war- 
rant a  verdict  for  the  defendant  on  tbe 
ground  that  the  accused  came  to  bis  death 
by  suicide,  should  exclude  every  reasonable 
hypothesis  of  accidental  death.  See  Cosmo- 
politan L.  Ins.  Co.  V.  Koegel,  104  Va.  619,  62- 
S  B.  166. 

Tbe  third  instruction  Is  in  tbe  language  of 
the  statute,  and  was  properly  given. 

The  fourth  instruction  should  not  have 
been  given  in  the  form  in  which  it  was  pre- 
sented. Under  tbat  instruction  it  might  be 
that  the  defendant  company  placed  the  policy 
in  the  hands  of  Its  agent  Ayres,  who  deliver- 
ed it  to  the  insured,  and  by  such  delivery 
be  may  have  violated  express  instructions 
limiting  bis  authority,  which  limitations  were 
known  to  the  applicant,  and  the  company 
have  been  Ignorant  of  the  fact  of  delivery-  in 
violation  of  its  instructions,  and  yet  it  would 
be  liable,  unless  It  gave  the  applicant  notice 
tbat  it  wished  to  cancel  the  policy,  upon  tbe 
ground  that  it  would  thereby  have  waived 
the  condition  of  prepayment  of  the  premium. 

Our  view  Is,  as  we  have  already  stated, 
tliat  tbe  policy  was  in  effect  in  this  case,  be-- 
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-cause  the  company,  through  its  general  agent, 
knew  of  all  that  had  taken  place  between  the 
special  agent  and  the  insured,  and  because, 
under  the  circumstances  of  the  case,  and  in 
accordance  with  the  practice  of  the  company, 
there  had  been,  as  between  the  applicant  and 
the  company,  a  payment  of  the  premium 
before  the  policy  was  delivered. 

The  fifth  instruction  was  properly  given. 
See  Va.  Fire  &  Marine  Ins.  C!o.  t.  Hogue, 
105  Va.  355,  54  S.  E.  8. 

The  first  instruction  given  by  the  court  was 
doubtl^s  in  lieu  of  the  first  instruction  asked 
for  by  plaintiff  in  error.  We  do  not  think 
that  either  of  them  Is  strictly  accurate.  We 
are  of  opinion  that  the  defense  of  suicide 
should  be  established  by  clear  and  satisfac- 
tory proof,  such  as  is  required  to  establish  a 
fraud. 

As  was  said  by  this  court  in  Va.  <Flre  & 
Marine  Ins.  Co.  v.  Hogue,  supra,  the  burden 
of  proof  to  establish  such  a  defense  is  upon 
the  defendant,  and  he  must  make  it  out  by 
clear  and  satisfactory  proof — ^not  proof  be^ 
yond  a  reasonable  doubt,  nor  a  preponder- 
ance In  the  ordinary  sense,  bul;  such  a  pre- 
ponderance as  is  necessary  to  overcome  tlie 
presumption  of  Innocence,  of  moral  turpi- 
tude, or  crime. 

But,  on, the  other  band,  it  does  not  require 
that  degree  of  proof  which  is  necessary  to 
convict  in  a  criminal  prosecution,  where  it 
is  proper  to  instruct  the  Jury  that  they 
should  -acquit,  unless  the  evidence  is  sufll- 
dent  to  establish  guilt  beyond  a  reasonable 
doubt.  As  applied  to  the  proof  of  fraud  or  of 
suicide,  the  preponderance  of  the  evidence 
should  be  such  as  to  overcome  the  presump- 
tion of  Innocence  of  moral  turpitude  or 
crime;  and,  if  upon  a  consideration  of  all 
the  evidence  relating  to  any  fact,  the  jury 
should  be  of  opinion  that  the  greater  proba- 
bility from  all  the  evidence  Is  In  favor  of 
the  existence  of  that  particular  fact,  then 
they  must  so  find,  and  the  result  of  the  facts 
thus  ascertained  must  be  such  as  to  over- 
come the  presumption  of  Innocence  of  moral 
turpitude  or  crime. 

The  second  Instruction  given  by  the  court 
was  in  lieu  of  the  second  instruction  asked 
for  by  plaintiff  In  error.  It  follows  from 
what  we  have  said  that  in  our  opinion  the 
Instruction  asked  for  should  have  been  given. 

Instruction  No.  3  given  by  the  court  is  in 
the  place  of  No.  3  asked  for  by  plaintiff  in 
error.  They  are  substantially  the  same — at 
least  we  discover  no  such  difference  between 
tiiem  as  would  render  the  substitution  by  the 
court  of  its  own  instruction  and  the  refusal 
by  it  of  that  asked  for  by  plaintiff  In  error 
ground  for  reversal. 

The  fourth  Instruction  given  by  the  court 
we  think  Is  open  to  the  objection  already 
considered  with  reference  to  other  Instruc- 
tions. As  was  said,  with  reference  to  the 
second  Instruction  given  at  the  request  of 
defendants  in  error.  It  would  have  been 
proper  for  the  court  to  have  told  the  jury 


that  the  evidence  should  exclude  every  rea- 
sonable byx)othesis. 

We  think  instruction  No.  6  given  by  the 
court  was  correct,  upon  the  authority  of 
Life  Ins.  Co.  v.  Hogue,  above  cited. 

Plaintiff  In  error  asked  for  a  second  set 
of  instructions,  the  first  of  which,  taking  up 
Instruction  No.  1  given  by  the  court  on  mo- 
tion of  the  plaintiff,  undertakes  to  state  the 
case  made  by  the  record  upon  the  issue  of 
whether  or  not  the  Insured  came  to  his  death 
by  his  own  act  It  embraces  much  that  was 
omitted  from  the  instruction  given  by  the 
court,  but  we  think  that  the  court  rightly 
concluded  that  It  was  wiser  to  leave  the  jury 
to  apply  the  evidence,  with  such  aid  as  the 
court  could  afford  by  propounding  general 
principles  of  law. 

All  of  the  second  set  of  instructions  asked 
for  by  plaintiff  in  error  were  given,  except 
the  first,  and  those  marked,  respectively,  "D" 
and  "B". 

In  Instruction  "D"  the  court  was  asked  to 
tell  the  jury  that.  If  it  was  shown  by  a  pre- 
ponderance of  all  the  evidence  that  the  de- 
ceased was  addicted  to  the  use  of  opium 
prior  to  the  date  he  was  examined  by  the 
medical  examiner,  they  must  find  for  the  de- 
fendant This  was  properly  refused,  because 
there  was  no  sufllclent  evidence  before  the 
jury  to  warrant  an  instruction  upon,  that 
point 

Instruction  "E"  goes  back  to  the  original  , 
proposition  that  each  premium,  unless  paid 
at  the  home  ofiice,  can  only  be  paid  in  ex- 
change for  the  defendant  company's  receipt, 
signed  by  the  president  or  secretary,  and 
countersigned  by  the  local  agent  designated 
therein,  and  that  the  policy  did  not  take  ef- 
fect until,  the  first  premium  was  paid,  and 
not  then  if  the  Insured  was  not  in  sound 
health  on  the  date  of  such  payment,  and  that 
"therefore.  If  the  Jury  should  believe  from 
the  evidence  that  the  first  premium  was  not 
paid  In  exchangee  for  the  receipt  of  the  com- 
pany, signed  by  the  president  or  secretary  of 
the  company,  etc.,  until  the  16th  day  of 
March,  1906,  and  if  they  further  believe  from 
the  evidence  that  the  Insured  was  not  in 
sound  health  on  said  date,  then  they  must 
find  for  the  defendant,  unless  the  company 
had,  by  its  president,  vice  president,  or  secre- 
tary, changed  said  contract  in  respect  to  re- 
quiring such  receipt  in  exchange  for  such  ' 
premium." 

This  leaves  out  all  the  evidence  with  re- 
spect to  the  general  agent  and  the  general 
course  of  business  on  the  part  of  the  com- 
pany, and  was  properly  refused.  I 

As  the  case  must  go  back  for  the  reasons 
given,  we  shall  refrain  from  any  expression 
of  opinion  as  to  the  evidence. 

The  Judgment  of  the  circuit  court  must  be        i 
reversed,   the  verdict  of  the  jury  set  aside.        ] 
and  the  case  remanded  for  a  trial  to  be  had 
in    accordance   with  the  views   herein   ex- 
pressed. 

Reversed. 
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WniTEIIORST  V.  LIFE  INS.  CO.  OF  VIR- 
OINIA. 

(Supreme  Court  of  North  Carolina.     Dec.  2, 
1908.) 

1.  Fbaud   (9  61*)— Actions— Questions   fob 
Jury. 

Where  there  is  doubt  aa  to  whether  rep- 
resentations were  intended  and  received  as 
mere  expressions  of  opinion,  or  as  statements  of 
fact,  the  question  must  be  submitted  to  tbe 
jury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
IMg.  S  69 ;   Dec.  Dig.  §  64.*] 

2.  Fraud  (8  13*)— Fraudulent  Representa- 
tions—Statements Recklessly  Made. 

An  averment  of  the  existence  of  a  material 
fact,  recklessly  or  positively,  by  a  i>er80n  con- 
sciously ignorant  whether  it  is  true  or  false,  is 
actionable  fraud,  especially  where  the  parties 
are  not  upon  equal  terms. 

[Eid.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  5;   Dec.. Dig.  {  13.*] 

3.  Fraud  (S  3*)— EtEMENTS  of. 

To  support  an  action  for  deceit,  there  must 
have  been  a  statement  untrue  in  fact,  the  per- 
son making  it  must  have  either  known  that  it 
was  untrue,  or  have  been  culpably  ignorant,  it 
must  have  been  made  with  intent  that  the 
other  party  should  act  upon  it,  .and  he  must 
have  so  acted  to  his  damage. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  II;  Dec.  Dig.  I  3.*] 

4.  Fraud     d    23*)— Facts    Not    Bquaixy 
Known. 

The  false  representation  of  a  fact  material- 
ly affecting  the  value  of  the  contract,  and  which 
is  peculiarly  within  the  knowledge  of  the  per- 
son making  it,  and  in  respect  to  which  the  other 
party  has  not  an  equal  opportunity  of  ascertain- 
ing tbe  truth,  is  fraudulent. 

[Ed.  Note.— For  other  cases,  see  I^ud,  Cent 
Dig  S  20;    Dec.  Dig.  S  23.*] 

5.  Fraud  (§  13*)— Fraudulent  Representa- 
tions—Relief IN   Statement. 

A  misrepresentation  is  a  fraud  at  law, 
though  made  Innocently  and  with  an  honest  be- 
lief in  its  tmth,  if  made  by  a  person  who  ought 
to  have  known  the  truth. 

[EW.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  4.  5;   Dec.  Dig.  |  13.*] 

6.  Fraud    (J    64*)— Actions— Questions   for 
Jury. 

Whether  a  representation  by  a  life  insur- 
ance agent,  to  induce  the  taking  out  of  a  poMcj, 
that  the  company  would  at  the  end  of  a  certain 
period  pay  back  the  premiums  with  interest,  In- 
sured being  blind,  and  the  agent  having  read  the 
policy  to  him  and  so  explained  a  certain  clause, 
was  intended  as  a  statement  of  fact  and  ac- 
cepted and  reasonably  relied  upon  by  insured, 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  69,  70 ;   Dec.  Dig.  {  64.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   W.  R.  Allen,  Judge. 

Action  by  M.  E.  Whltehurst  against  the 
Life  Insurance  Company  of  Virginia.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

At  tbe  close  of  plalntlfTs  testimony,  and 
again  at  the  close  of  tbe  entire  testimony, 
there  was  motion  of  nonsuit  under  the  Hins- 
dale act,  motions  refused,  and  defendant  ex- 
cepted.    On  issues  submitted  tbe  Jury  ren- 


dered the  following  verdict:  "(1)  Did  the 
defendant  falsely  represent  to  the  plaintiff 
that  under  the  policies  in  controversy  the 
plaintiff  would  be  repaid  the  amount  of 
premiums  paid  by  him  with  about  4  per 
cent  interest  thereon  at  the  expiration  of 
10  years?  Answer :  'Yes.'  (2)  If  so,  did  the 
plaintiff  rely  on  said  representations,  and 
was  be  Induced  to  accept  said  policies?  An- 
swer: 'Xes.'  (3)  Has  the  plaintiff  waived 
the  right  to  rely  upon  failure  to  deliver  to 
the  plaintiff  policies  that  provided  for  the 
return  of  premiums  paid  and  about  4  per 
cent  interest  at  the  expiration  of  10  years? 
Answer:  'No.'  (4)  Is  the  defendant  indebted 
to  tbe  plaintiff,  and,  if  so,  in  what  sum?" 
And  thereupon  the  court  rendered  Judg- 
ment as  follows:  "This  cause  coming  on  to 
be  heard  before  his  honor.  Judge  W.  R.  Al- 
len, and  a  Jury,  and  being  heard,  and  the 
Jury  having  answered  all  tbe  issues  in  favor 
of  the  plaintiff,  except  the  one  as  to  the  quan- 
tum of  damages,  and  the  amount  and  dates 
of  payments  having  been  agreed  upon,  and 
It  having  been  agreed  that  his  honor  should 
answer  the  issue  as  to  the  quantum  of  dam- 
ages, and  his  honor  bavlng  found  that  the 
payments,  together  with  Interest  on  each 
up  to  the  lOtb  day  of  February,  1908,  amount- 
ing to  |3s9.63,  it  is  therefore  considered 
by  the  court  and  adjudged  that  the  plain- 
tiff recover  of  the  defendant  $359.03,  with 
interest  thereon  from  the  10th  day  of  Fel>- 
ruary,  1908,  till  paid,  and  the  costs  of  the 
action  to  be  taxed  by  the  clerk."  Defend- 
ant excepted  and  appealed. 

H.  C.  Whltehurst  and  Simmons,  Ward  ft 
Allen,  for  appellant  W.  W.  Clark,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  facts  as  above.) 
We  find  no  reversible  error  In  the  record, 
and  are  of  the  opinion  that  tbe  case  has  been 
tried  In  substantial  accord  with  the  prin- 
ciples announced  and  upheld  in  the  cases 
of  Caldwell  v.  Insurance  Co.,  140  N.  C.  100, 
52   S.   E.  252,   Sykes  v.   Insurance  Co.,   148 

N.  C.  ,  61  S.  B.  610,  Stroud  v.  Insurance 

C!o.,  148  N.  C.  ,61  S.  E.  626,  and  other 

decisions  of  like  Import  Tbere  was  evi- 
dence tending  to  show :  That  plaintiff  ob- 
tained and  held  for  some  time  a  policy  In 
defendant  company,  containing,  among  oth- 
ers, a  stipulation  as  follows :  "That  if  plain- 
tiff should  be  living  at  tbe  end  of  ten  years, 
tbe  policies  could  l>e  continued  or  surren- 
dered by  the  insured  under  one  of  tbe  fol- 
lowing options:  *  *  *  (4)  Surrender  this 
policy  and  draw  the  entire  cash  value,  that 
Is,  the  legal  reserve,  computed  according  to 
the  Actuary's  Table  of  Mortality,  and  4 
per  cent  interest,  together  with  tbe  divi- 
dend." That  plaintiff  was  blind  and  unalile 
to  read  tbe  policy  himself,  and,  at  the  time 
tbe  contract  was  entered  into,  and  as  an  In- 
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ducement  thereto,  the  defendant's  agent  read 
the  policy  to  plaintiff,  and  told  plaintiff 
that  at  the  end  of  10  years  the  whole  amonnt 
paid  in  would  be  returned,  with  Interest 
That  the  agent  explained  the  fourth  clause 
to  mean  that  the  company  would  pay  the 
premium  back  at  the  end  of  10  years,  etc. 
And  that  plaintiff  accepted  the  policies  and 
paid  the  premiums  thereon  to  the  amount  In- 
dicated, relying  upon  these  statements  and 
assurances  of  defendant's  agent  referred  to, 
etc. — and  on  this  evidence  we  think  his  hon- 
or correctly  ruled  that  the  questions  at 
issue  should  be  submitted  to  a  Jury.  While 
it  is  a  correct  principle,  as  we  have  held 
In  Cash  Register  Co.  v.  Townsend,  137  N.  O. 
652,  58  S.  E.  806,  70  L.  R.  A.  349,  that  ex- 
pressions of  commendation  and  opinion,  or 
extravagant  statements  as  to  value,  or  pros- 
pects and  the  like,  are  not,  as  a  rule,  regard- 
ed as  fraudulent  In  law,  it  is  also  true  that, 
when  assurances  of  value  are  seriously  made, 
and  are  intended  and  accepted  and  reason-; 
ably  relied  upon  as  statements  of  fact,  In- 
ducing a  contract,  they  may  be  so  consider- 
ed in  determining  whether  there  has  been 
a  fraud  perpetrated;  and,  though  this  dec- 
laration may  be  clothed  in  the  form  of 
opinion  or  estimate,  when  there  Is  doubt  as 
to  whether  they  were  Intended  and  received 
as  mere  expressions  of  opinion  or  as  state- 
ments of  fact  to  be  regarded  as  material;  the 
question  must  be  submitted  to  the  Jury.  14 
A.  &  B.  p.  35 ;  20  Cyc.  p.  124 ;  Morse  et  al. 
V.  Shaw,  1M  Mass.  59.  In  20  Cyc,  supra. 
It  is  said :  "Whether  the  representation  was 
merely  the  expression  of  opinion  or  belief, 
or  was  the  affirmation  of  a  fact  to  be  relied 
upon.  Is  usually  a  question  for  the  Jury,  so 
ordinarily  it  is  for  the  Jury  to  say  whether 
representations  as  to  value,  solvency,  or  a 
third  person's  financial  ability  are  statements 
of  fact  or  opinion."  And  it  is  not  always 
required,  for  the  establishment  of  action- 
able fraud,  that  a  false  representation  should 
be  knowingly  made.  It  is  well  recognized 
with  us  that,  under  certain  conditions  and 
circumstances,  if  a  party  to  a  bargain  avers 
the  existence  of  a  material  fact  recklessly, 
or  affirms  Its  existence  .positively,  when  he 
Is  consciously  ignorant  whether  It  be  true 
or  false,  he  may  be  held  responsible  for  a 
falsehood,  and  this  doctrine  is  especially 
applicable  when  the  parties  to  a  bargain 
are  not  upon  equal  terms  with  reference 
to  the  representation;  the  one,  for  Instance, 
being  under  a  duty  to  investigate,  and  In  a 
position  to  know  the  truth,  and  the  other 
relying,  and  having  reasonable  ground  to 
rely,  upon  the  statements  as  Importing  veri- 
ty. Modlln  V.  Railroad,  145  N.  C.  218,  58 
8.  E.  1075;  Ramsey  v.  Wallace,  100  N.  C. 
75,  6  S.  E.  638;  Cooper  v.  Schleslnger,  111 
17.  S.  148,  4  Sup.  Ct.  STA  28  L.  Ed.  382 ;  Pol- 
look  on  Torts  (7th  Ed.)  270;  Smith  on  the 
Law  of  Fraud,  {  3;  Kerr  on  Fraud  &  Mis- 
take. 08. 
The   conditions   under   which   these   mis- 


representations as  to  material  facts  In  the 
course  of  a  bargain  may  be  made  the  basis 
of  an  action  for  deceit,  as  a  general  propo- 
sition, win  be  found  very  well  stated  in  Pol- 
lock, supra,  as  follows:  "To  create  a  right 
of  action  for  deceit  there  must  be  a  state- 
ment made  by  the  defendant,  or  for  which 
he  is  answerable  as  principal,  and  with  re- 
gard to  that  statement  all  the  following 
conditions  must  concur:  (a)  It  is  untrue 
in  fact,  (b)  The  person  making  the  state- 
ment, or  the  person  responsible  for  it,  el- 
ther  knows  it  to  be  untrue,  or  Is  culpably 
Ignorant  (that  is,  recklessly  and  consciously 
Ignorant)  whether  It  be  true  or  not  (c)  It 
is  made  to  the  intent  that  the  plaintiff  shall 
act  upon  It,  or  In  a  manner  apparently  fit- 
ted to  induce  him  to  act  upon  it  (d)  The 
plaintiff  does  act  In  reliance  on  the  statement 
in  the  manner  contemplated  -  or  manifestly 
probable,  and  thereby  suffers  daiaage."  And 
as  to  responsibility  for  these  statements  at- 
taching, when  the  partleis  are  not  upon  equal 
terms  in  reference  to  them,  it  Is  said  in 
Smith  on  Fraud,  supra:  "The  false  repre- 
sentation of  a  fact  which  materially  affects 
the  value  of  the  contract,  and  which  Is 
peculiarly  within  the  knowledge  of  the  per- 
son making  it,  and  In  respect  to  which  the 
other  party,  In  the  exercise  of  proper  vigi- 
lance, had  not  an  equal  opportunity  of  ascer- 
taining the  truth,  Is  fraudulent  Thus  rep- 
resentations made  by  a  vendor  to  a  pur- 
chaser of  matters  within  his  own  peculiar 
knowledge,  whereby  the  purchaser  Is  Injur- 
ed, is  a  fraud  which  is  actionable.  Where 
facts  are  not  equally  known  to  both  sides, 
a  statement  of  opinion  by  one  who  knows 
the  facts  best  involves  very  often  a  state- 
ment of  a  material  fact,  for  he.  Impliedly, 
states  that  he  knows  facts  which  justify 
his  opinion."  And  so  In  Kerr  on  Fraud  & 
Mistake,  p.  68:  "A  misrepresentation,  how- 
ever, is  a  fraud  at  law,  although  made  in- 
nocently, and  with  an  honest  belief  In  Its 
truth.  If  it  be  made  by  a  man  who  ought  in 
the  due  discbarge  of  his  duty  to  have  known 
the  truth,  or  who  formerly  knew,  and  ought 
to  have  remembered,  the  fact  which  negatives 
the  representation,  and  be  made  under  such 
circumstances  or  in  such  a  way  as  to  Induce 
a  reasonable  man  to  believe  that  It  was  true, 
and  was  meant  to  be  acted  on,  and  has  been 
acted  on  by  him  accordingly  to  his  prejudice. 
If  a  duty  is  cast  upon  a  man  to  know  the 
truth,  and  he  makes  a  representation  in  such 
a  way  as  to  induce  a  reasonable  man  to  be- 
lieve that  It  is  true,  and  Is  meant  to  be  act- 
ed on,  he  cannot  be  heard  to  say.  If  the  rep- 
resentation proves  to  be  untrue,  that  he 
believed  It  to  be  true,  and  made  the  misstate- 
ment through  mistake,  or  Ignorance,  or  for- 
getfulness." 

Applying  the  principle  announced  and  m;8- 
talned  by  these  authorities,  we  are  of  opin- 
ion, as  stated,  that  the  motion  to  nonsuit, 
entered  by  defendant  was  properly  overrul- 
ed.  The  policy  held  by  plaintiff  in  defendant's- 
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-company  contained  stipulations  to  some  extent 
ambiguous  and  certainly  Indefinite,  and  when 
an  agent  of  defendant  company,  In  tbe  effort 
to  Induce  plaintiff  to  take  out  tbe  policy, 
said  to  blm  that,  under  one  of  these  stipu- 
lations, "the  company  at  the  end  of  10  years 
would  pay  back  the  premiums,  with  Interest," 
we  think  that,  under  the  conditions  attend- 
ing the  transaction,  and  baying  due  regard 
to  the  respective  positions  of  the  parties. 
It  was  a  question  for  the  Jury  as  to  whether 
these  assurances,  given  by  defendant's  agent, 
were  Intended  as  statements  of  fact,  accept- 
ed and  reasonably  relied  upon  by  plaintiff 
as  a  material  inducement  to  the  contract,  and 
that  the  verdict  establishes  an  actionable 
fraud,  Inputable  to  defendant  company,  en- 
titling plaintiff  to  recover  tbe  premiums 
paid  and  Interest.  Sykes  y.  Insurance  Co., 
supra. 

There  Is  no  error,  and  the  Judgment  below 
Is  affirmed. 

No  error. 


CITY  OF  KINSTON  v.  LOFTIN  et  al. 

<Supreme  Court  of  North  Carolina.     Nov.  86, 
1908.) 

1.  MUNICIPAI.  COBPOBATIONB  (I  469*)— SPE- 
CIAL Assessments— Amount  of  Assessment 

—FRONTAGE. 

An  assessment  for  a  street  improvement  ac- 
■cordinK  to  the  frontage,  as  directed  by  statute, 
is  valid. 

[Kd.  Note.— For  other  cases,  see  Mnnicipal 
Corpomtions,  Cent  Dig.  §g  1113-1117;  Dec 
Dig.  S  469.*] 

2.  COHBTITDTIONAI-  LaW  (J  290*)— DUB  PRO- 
CESS of  Law— Special  Assessments— No- 
tice— Sufficiency. 

A  notice  which  will  enable  the  property 
owner  to  appear  before  some  authorized  tn- 
'bunal  and  contest  tbe  validity  and  faimcfss  of 
a  special  assessment  before  it  becomes  a  fixed 
charge  on  his  property  is  sufficient,  against  the 
objection  that  property  is  taken  without  due 
process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  H  871-875;  Dec.  Dig. 
|290.»] 

S.  Conbtitutionai.  Law  (§  290*)— Due  Pbo- 
CESS  OF  Law — Special  Assessments. 

Where,  in  an  action  by  a  city  to  enforce 
a  special  assessment  as  authorized  by  Priv. 
Laws  1905,  c.  338,  providing  that  the  owner 
may  deny  the  amount  claimed  and  plead  ir- 
regularity as  to  tbe  assessment  or  any  fact 
relied  on  questioning  Its  legality,  the  owner 
who  is  afforded  an  opporttmity  to  establish 
every  defense  available,  either  because  of  the 
irregularity  or  on  the  merits,  cannot  complain 
that  the  judgment  against  him  is  the  taking  of 
property  without  due  process  of  law. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  gg  871-875;  Dec.  Dig.  $ 
200.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Neal,  Judge. 

Action  by  the  City  of  Kinston  against  S. 
H.  Lof  tin,  guardian  of  Fred  Isler  Sutton,  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Afilrmed. 


There  was  Judgment  for  plaintiff  for  the 
amount  of  the  assessment  claimed,  and  de- 
fendant excepted  and  appealed,  noting  their 
exceptions  as  follows:  "The  defendants  ex- 
cepted to  tbe  Judgment  rendered  for  tbe  rea- 
son that,  under  tbe  evidence  and  tbe  facts 
found,  It  should  have  been  rendered  In  favor 
of  tbe  defendants  and  against  tbe  plaintiff, 
as  no  notice  was  given  to  tbe  defendants  of 
tbe  assessment  against  tbe  said  land  until 
after  tbe  assessment  was  made,  and,  tbe  de- 
fendants having  been  given  no  opportunity 
to  appear  before  the  board  of  aldermen  be- 
fore tbe  assessment  was  made,  tbe  said  as- 
sessment was  tbe  taking  of  property  without 
due  process  of  law,  In  violation  of  tbe  Con- 
stitution of  tbe  United  States." 

Wooten  &  Clark,  for  appellants.  Y.  T. 
Ormond,  for  appellee. 

HOICE,  J.  The  right  to  make  assessments 
of  this  character,  and  tbe  reasons  upon  which 
it  may  be  properly  made  to  rest,  are  fully  and 
forcibly  stated  in  tbe  opinion  delivered  by 
Shepherd,  J.,  for  the  court.  In  the  case  of 
Raleigh  v.  Peace,  110  N.  C.  32,  14  S.  E.  521. 
17  L.  R.  A.  330,  and  tbe  method  of  assessment 
per  front  foot,  being  the  one  directed  and 
pursued  In  this  Instance,  has  been  also  sanc- 
tioned with  us  by  express  decision  (Hllllard 
V.  City  of  Ashevllle,  118  N.  C.  845,  24  S.  E. 
738),  and  the  correct  doctrine,  with  refer- 
ence to  notice  required  in  these  proceedings, 
is  against  the  position  contended  for  by  de- 
fendants. On  this  question  It  Is  well  estab- 
lished that,  if  notice  Is  provided  for  "which 
will  enable  the  property  owner  to  appear  be- 
fore some  duly  authorized  officer,  board,  or 
tribunal,  and  contest  the  validity  and  fairness 
of  the  assessment  made  against  him,  before 
it  can  become  a  fixed  and  established  charge 
upon  his  property,  it  wUl  be  sufficient."  25 
A.  &  E.  (2d.  Ed.)  1216,  citing  Gllmore  v. 
Hunting,  33  Kan.  156,  5  Pac.  781.  And  our 
own  decisions  recognize  and  uphold  this  as 
substantially  correct.  Lumber  Co.  v.  Smith, 
146  N.  C.  199,  59  S.  B.  653.  In  this  case,  the 
statute  In  question  (Priv.  Laws  1905,  p.  874, 
c.  338),  after  authorizing  the  Improvement 
and  establishing  tbe  method  by  which  same 
shall  be  made  and  tbe  cost  collected,  In  tbe 
latter  paragraph  of  section  9,  and  In  refer- 
ence to  the  collection  of  the  assessment,  pro- 
vides: "That  tbe  same  may  be  enforced  and 
collected  by  suit  Instituted  by  the  city  of 
Kinston,  in  tbe  superior  court  of  Lenoir  coun- 
ty, and  in  bis  answer  to  the  action  so  insti- 
tuted, the  owner  shall  have  tbe  right  to  deny 
the  whole,  or  any  part,  of  tbe  amount  claimed 
to  be  due  by  tbe  city,  and  to  plead  any  Irreg- 
ularity In  reference  to  tbe  assessment  or  any 
fact  relied  upon,  to  question  the  legality  of 
tbe  assessment,  and  tbe  Issues  raised  shall 
be  tried  and  tbe  cause  disposed  of  according 
to   law  and  tbe   course   of  practice  of  the 
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court."  In  the  case  before  us,  It  appears 
from  the  findings  of  fact  tbat  tbe  statutory 
methods  have  been  strictly  pursued.  The 
order  for  the  improTement  was  formally 
made,  the  work  has  been  well  done  at  a  rea- 
sonable cost,  and  the  amount  assessed  well 
within  the  limit  allowed  and  established  by 
tbe  law;  and  In  tbe  present  suit,  Instituted 
as  provided  by  the  statute,  the  defendants 
have  been  afforded  opportimlty  to  assert  and 
establish  every  defense  available  to  them, 
either  by  reason  of  Irregularity  or  on  the 
merits.  In  Davidson  v.  New  Orleans,  96  U. 
S.  104,  24  L.  Ed.  616,  Miller,  J.,  delivering 
the  opinion  of  the  court  said:  "That  when- 
ever by  the  laws  of  a  state,  or  by  state  au- 
thority, a  tax,  assessment,  servitude,  or  oth- 
er burden  is  Imposed  upon  property  for  the 
public  use,  whether  It  be  for  the  whole  state 
or  for  some  more  limited  portion  of  the  com- 
munity, and  those  laws  provide  for  a  mode 
of  confirming  or  contesting  tbe  charge  thus 
imposed,  in  the  ordinary  courts  of  Justice, 
with  such  notice  to  the  person,  or  such  pro- 
ceeding in  regard  to  the  property  as  1b 
appropriate  to  tbe  nature  of  the  case,  the 
Judgment  In  such  proceedings  caimot  be  said 
to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxious  It 
may  be  to  other  objections." 

The  objections  of  defendant  therefore, 
urged  on  tbe  ground  that  no  proper  notice 
was  provided  for,  cannot  be  sustained.  The 
other  objections  adverted  to  in  defendants' 
brief  are  not  presented  in  the  record,  and, 
there  being  no  valid  objection  shown,  the 
Judgment  of  the  superior  court  Is  afBrmed. 

Affirmed. 


HANSTEIN  V.  FERRBMi  et  al. 

(Supreme  Court  of  North  Carolina,     Nov.  25, 
1908.) 

1.  BoiTNOABiGS  (S  37*)— Location — EvinENCE. 

Tbe  description  in  a  deed,  beginning  at  a 
stake  on  W.  street,  in  a  certain  town,  27^  feet 
from  the  N.  W.  comer  of  B.'s  lot  on  said  street, 
and  running  N.  41  W.  about  25%  feet  to  S. 
street;  thence  with  S.  street,  8.  48  W.,  117% 
feet;  thence  S.  41  B..  about  25%  feet  to  S. 
street,  etc.,  and  concluding  "the  same  being  the 
comer  lot  at  the  intersection  of  W.  and  S. 
streets."  with  testimony  that  the  wall  of  plain- 
tiff's store  on  the  lot  projects  7  inches  into  8. 
street — is  sufficient  to  locate  the  lot,  proceeding 
from  the  second  comer,  given  a  physical  placing 
as  7  inches  short  of  the  wall  of  plaintiff's  store. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  S  37.*] 

2.  Boundaries  (|  48*)— Recognition  and  Ac- 
quiescence. 

Recognition  of,  and  acquiescence  in,  a  line 
by  the  owners  and  occupants  of  adjoining  lots 
as  the  true  division  line  is  evidence  of  its  being 
the  true  boundary, 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  232-242 ;  Dec.  Dig.  |  48.*] 

Appeal  from  Superior  Court,  Sampson  Coun- 
ty ;   Neal,  Judge. 


Civil  action  by  M.  Hansteln  against  T. 
M.  Ferrell  and  another  to  recover  land.  At 
close  of  plalntlfT's  evidence,  on  motion,  tbere 
was  a  Judgment  of  nonsuit,  under  the  Hins- 
dale act,  and  plalntlflf  excepted  and  appeals. 
Reversed. 

F.  R.  Cooper  and  Falson  &  Wright,  for 
appellant    Geo.  E.  Butler,  for  defendant 

HOKE,  3.  As  we  understand,  tbe  non- 
suit was  ordered,  because  in  the  opinion  of 
tbe  lower  court  the  evidence  offered  as  to 
the  location  of  plalntlfTs  deed  was  not  suffi- 
cient to  Justify  or  permit  tbe  submission  of 
tbat  question  to  the  Jury.  The  answers  of 
the  defendants  admit  that  the  plaintiff  own- 
ed the  lot  covered  by  the  deed,  which  Is 
set  out  In  the  complaint,  and  contains  In 
part  tbe  following  dlscriptlon:  "A  certain 
lot  or  parcel  of  land  In  the  town  of  Clinton, 
Sampson  county,  N.  C,  described  as  fol- 
lows: Beginning  at  a  stake  on  Wall  street, 
in  said  town,  27  feet  and  6  Inches  from  the 
N.  W.  comer  of  the  C.  T.  Butler  lot  on  the 
same  street,  and  runs  N.  41  W.  about  25% 
ft  to  Sycamore  street;  thence  with  Syca- 
more street  8.  48  W.  117%  ft ;  thence  S.  41 
B.  about  25%  feet  etc.,  etc.,  the  same  be- 
ing the  comer  lot  at  the  Intersection  of  Wall 
and  Sycamore  streets."  And  the  plaintiff, 
a  witness  in  his  own  behalf,  testified,  as  to 
his  present  brick  store,  built  along  Syca- 
more and  fronting  on  Wall  Street,  among 
other  things,  "that  the  wall  of  his  brick  store 
now  on  the  lot  above  the  ground,  was  T 
Inches  into  Sycamore  street,  and  this  In- 
fringement on  Sycamore  street  had  been  sat- 
isfactorily adjusted  with  the  authorities  of 
the  town."  This  evidence  of  itself  would 
require  that  tbe  question  of  location  should 
be  passed  upon  by  the  Jury,  for  it  fumlsbed 
data  from  which  the  second  comer  called 
for  in  plaintiff's  deed,  the  Intersection  of 
Wall  and  Sycamore  streets,  could  be  given 
a  physical  placing,  to  wit  at  a  point  7  in- 
ches short  of  the  wall  of  plaintiff's  brick 
store;  for,  while  the  more  correct  way  to 
locate  plalntlfTs  deed  would  be  to  establish 
the  beginning  comer  "at  a  point  on  Wall 
street  27%  feet  from  the  N.  W.  comer  of 
the  C.  T.  Butler  lot,"  and  then  run  accord- 
ing to  the  course  and  calls  of  tbe  deed,  in 
the  absence  of  evidence  offered  or  avail- 
able as  to  tbe  placing  of  this  beginning  cor- 
ner, under  the  description  as  expressed  In 
the  deed,  tbe  location  could  proceed  from 
this  second  comer  if  its  placing  was  fixed 
and  determined,  the  description  to  be  run 
from  this  point  according  to  the  course  and 
calls  of  the  deed  (Lindsay  v.  Austin.  13& 
N.  C.  463,  51  S.  E.  990 ;  Duncan  v.  Hall.  117 
N.  C.  443,  23  S.  E.  362),  unless  a  greater  cer- 
tainty of  identification  could  be  obtained  by 
reversing  the  first  call  and  ascertaining  tbe 
beginning  corner  In  that  way,  which  method 
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Is  BometlmeB  allowable.  Norwood  t.  Craw- 
ford, 114  N.  O.  613,  19  S.  E.  849;  Dobson 
V.  Flnley,  53  N.  C.  495. 

In  the  present  case  the  result  would  seem 
to  be  the  same  whether  the  one  method  or 
the  other  were  adopted;  but  In  either  case 
the  testimony,  It  believed  by  the  Jury,  afford- 
ed data  from  which  the  location  of  plain- 
tiff's deed  could  have  been  legally  deter- 
mined. Again,  the  evidence  tended  to  show 
that  the  lots  occupied  and  claimed  by  plain- 
tiff and  defendants  adjoined  each  other,  and 
both  were  formerly  owned  by  T.  M.  Lee,  de- 
ceased; that  said  Lee  had  constructed  two 
wooden  store  buildings  on  these  lots,  and 
his  heirs  had  conveyed  one  of  these  and 
the  comer  lot  to  one  J.  H.  Stevens,  who  bad 
later  conveyed  to  plaintiff,  and  the  other  the 
heirs  had  sold  to  defendant,  and  the  same 
was  held  under  a  bond  for  title  pursuant  to 
the  contract  of  sale;  that  these  store  build- 
ings, built  BO  close  together  that  their  eaves 
had  the  same  drip,  and  the  water  falling 
caused  one  and  the  same  trench  on  the 
ground  between  them,  were  destroyed  by 
fire,  and  the  plaintiff,  in  preparing  to  rebuild 
his  present  brick  store,  and  in  order  to  as- 
certain the  correct  dividing  line  between  the 
lots,  had  measured  the  distance  between 
the  brick  pillars  of  the  two  stores,  which  re- 
mained standing  after  the  flre,  and  staked 
a  line  midway  of  this  distance  and  along  the 
middle  of  the  trench  caused  by  the  common 
drip  from  the  eaves  of  the  two  stores;  that 
plaintiff  had  started  tfie  foundation  of  Ills 
present  store  below  the  ground  4  Inches 
back  from  the  line  indicated,  and  above  the 
ground  had  drawn  the  wall  8  Inches  further 
back,  making  the  outside  of  plaintiff's  wall 
above  the  ground  12  Inches  back  from  the 
line  ascertained  and  marked  In  the  manner 
above  stated.  We  are  of  opinion  that  this 
is  proper  evidence  to  be  submitted  to  the 
Jury  on  the  question  of  location,  tending,  as 
it  does,  to  show,  on  the  part  of  the  owners 
and  occupants  of  these  lots,  recognition  of 
this  adopted  line,  and  acquiescence  in  it  as 
the  true  divisional  line  between  them.  The 
doctrine  by  which  this  testimony  is  held 
to  be  relevant  to  the  inquiry  Is  thus  stated 
in  5  Cyc.  p.  940:  "Recognition  of,  and  ac- 
quiescence in,  a  line  as  the  true  boundary 
line  of  one's  land,  not  induced  by  mistake, 
and  continued  through  a  considerable  period 
of  time,  affords  strong,  if  not  conclusive, 
evidence  that  the  line  so  recognized  is  the 
true  line."  And,  while  such  recognition  and 
acquiescence  may  not  as  a  rule.  Justify  a 
departure  from  the  true  dividing  line  when 
otherwise  clearly  defined  and  established, 
the  authorities  cited  fully  Justify  this  state- 
ment of  the  doctrine  as  applied  to  the  facts 
presented  on  this  appeal.  Davidson  v.  McD. 
Arledge,  97  N.  C.  172,  2  S.  E.  378;  M.  B. 
Society  V.  Akers  et  al.,  167  Mass.  560,  46 
N.  E.  381. 


There  was  error  in  the  order  dismissins 
the  action,  and  the  cause  will  be  restored 
to  the  docket  for  trial,  according  to  the- 
course  and  practice  of  the  court 

Reversed. 


POWELL  V.  WOODCOCK. 

(Supreme  Court  of  North  Carolina.     Nov.  25> 
1908.) 

1.  Wiixs  (}  559»)  —  CoNBTBucTiON— Descrip- 
tion OF  PBOPEBTT— "EiSTATE" — "FHOPEBTy." 

The  word  "estate,"  used  in  Its  ■  primary 
sense  in  a  will,  without  anything  in  the  context 
to  limit  it|  is  nearly  synonymous  with  the  word 
"property,  where  that  word  is  not  qualified  by 
the  addition  of  the  word  "personal,"  and  under 
the  word  "estate,"  in  its  primaiy  sense,  real 
property  will  ordinarily  pass;  the  presumption 
bein^  that  the  testator  used  the  word  in  its  in- 
clusive signification,  unless  the  context  restricts 
its  meaning  to  some  particular  species  of  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1200 ;  Dec.  Dig.  I  559.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2475-2488;  vol.  8,  pp.  7653,  76J4; 
vol.  6,  pp.  6693-6728;  vol.  8,  pp.  7768- (770.] 

2.  Wills  (i  448*)— Constbuction— Pbesump- 
TiON  of  Testact. 

The  presumption  is  that  a  testator  intended 
by  his  will  to  dispose  of  all  his  property,  and  not 
that  he  intended  to  die  intestate  as  to  any  part 
of  it. 

(EM.  Note.— For  other  ca-ses,  see  Wills,  Cent 
Dig.  8  964;  Dec.  Dig.  g  448.*] 

8.  Wills  (J  ijS?*)- Constbucttow—  Rksidu- 
ABY  Clause  —  Pbopebtt  Included  —  "Es- 
tate." 

The  word  "estate,"  as  used  in  the  residuary 
clause  of  a  will,  devising  "all  the  rest,  residue 
and  remainder  of  my  estate  of  whatsoever  name 
and  description  and  wheresoever  situated"  in- 
cludes the  testator's  land,  as  well  as  personal 
property. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  1282;  Dec.  Dig.  f  587.»] 

4.  PowEBs  (I  9*)—Cbeation— Language. 

No  technical  language  need  be  used  in  the 
creation  of  a  power,  and  anv  words  definite 
enough  to  disclose  its  nature,  the  donee,  and  Its 
objects  are  sufficient. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  I  9;  Dec.  Dig.  g  9.*] 

5.  POWEBS  (I  9*)^Cbeation. 

A  power  of  sale  may  be  created  by  express 
words  or  by  implication  of  law. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  SS  9-20 ;  Dec.  Dig.  S  9.*J 

6.  ESlECUTOBS  AND  Adminibtbatobs  (§  188*) — 

Management  of  EIstate  —  Sale  or  Real 
Pbopebtt— PowEB  undeb  Will. 

An  executor,  to  whom  all  of  the  testator's 
residuary  estate  is  devised,  "in  trust  to  receive, 
hold,  invest  and  reinvest,  has  by  implication 
power  to  sell  real  estate  to  the  end  that  he  may 
discharge  the  trust. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administraton,  Cent  Dig.  {  562;  Dec  Dig.  | 
138.*] 

Appeal  from  Superior  Court,  Buncombe- 
County;  Ward,  Judge. 

Action  by  George  S.  Powell  against  Julian 
A.  Woodcock.  From  a  judgment  for  plalA- 
tiff,  defendant  appeals.    Affirmed. 
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This  action  was  heard  In  the  snperlor  court 
upon  the  following  case  agreed :  "(1)  On  the 
13th  day  of  September,  1902,  Sarah  S.  New- 
ton, wife  of  George  H.  Newton,  being  the 
-owner  In  fee  and  in  possession  of  a  tract  of 
land  in  the  city  of  Ashevllle,  executed  her 
will  which,  on  the  31st  day  of  October,  1903, 
after  the  death  of  the  said  Sarah  S.  Newton, 
was  duly  probated  and  recorded,  as  prescrib- 
ed by  law.  (2)  The  said  Sarah  S.  Newton, 
at  the  time  of  her  death,  left  surTlTing  her 
George  H.  Newton,  her  husband,  and  one 
«hild,  Neinon  Newton,  who  was  at  that  time, 
«nd  still  is  a  minor.  (3)  The  prorisiona  of 
the  will  material  to  tills  controversy  are  as 
follows:  'I  hereby  give,  devise  and  bequeath 
all  the  rest,  residue  and  remainder  of  my 
estate  of  whatsoever  name  and  description 
and  wheresoever  situated  to  my  husband, 
George  H.  Newton,  In  trust  to  receive,  hold 
and  Invest  and  reinvest  the  same  in  such  se- 
eurities  aa  he  may  deem  meet  and  proper 
for  the  best  Interest  of  my  estate  and  to  take, 
receive  and  appropriate  to  his  own  use  and 
benefit  the  entire  Income  and  profit  there- 
from until  my  daughter  Neinon  Newton,  shall 
«ttaln  the  age  of  twenty-one  years.  Whra 
my  daughter  shall  attain  the  age  of  twenty- 
one  years,  he  shall  pay  to  her  the  entire  prof- 
it and  Income  from  said  estate  until  she  shall 
attain  the  age  of  thirty-five  years,  and  when 
she  shall  attain  the  said  latter  age  to  pay 
over  and  deliver  to  her  the  entire  principal 
of  said  estate  and  the  trust  hereby  created 
shall  thereupon  cease  and  determine.  Should 
my  said  daughter  Neinon  die  before  attaining 
the  age  of  thirty-five  years,  then  upon  her 
death  the  principal  of  my  estate  shall  pass 
and  vest  in  my  said  husband,  George  H.  New- 
ton, and  his  heirs  forever.'  The  said  George 
H.  Newton  has  duly  qualified  aB\ executor  of 
the  last  will  of  Sarah  S.  Newton.  (4)  On 
the  16th  day  of  October,  1905,  Geo.  H.  New- 
ton, individually,  and  as  trustee  appointed 
In  said  will,  duly  executed  and  acknowledged 
a  deed  of  conveyance,  sufficient  in  form  and 
words  to  convey  to  George  S.  Powell  In  fee 
simple  the  said  lot  or  parcel  of  land,  which 
tsaid  deed  was  thereafter  duly  recorded.  (5) 
In  the  year  1906  J.  C.  Martin  of  Buncombe 
county,  N.  C,  duly  qualified  as  the  guardian 
of  Neinon  Newton,  and  as  such  guardian  in- 
stituted a  special  proceeding  in  the  superior 
court  for  the  purpose  of  selling  and  convey- 
ing, as  prescribed  by  statute,  all  of  the  right, 
title,  and  interest  of  Neinon  Newton  in  said 
lot  of  land  to  George  S.  Powell,  in  order  that 
the  interest  of  the  said  minor  in  said  land 
might  be  converted  Into  money,  and  trans- 
ferred to  her  domicile.  Said  proceeding  was 
regular  in  all  respects,  and  a  Judgment  was 
therein  duly  entered  by  the  clerk  of  the  su- 
perior court,  and  approved  by  the  Judge  of 
the  snperlor  court,  directing  the  guardian  to 
■convey,  by  a  proper  deed,  the  Interest,  right, 
and  title  of  Neinon  Newton  in  and  to  said 
lot  of  land  to  George  S.  Powell  for  the  con- 
sideration agreed  upon  between  the  parties 


thereto,  and  that  thereafter  the  guardian  du- 
ly executed  and  delivered  to  George  S.  Pow- 
ell a  deed  of  conveyance,  sufficient  in  form 
and  "words  to  convey  to  him  all  of  the  right, 
title,  and  interest  of  Neinon  Newton  In  and 
to  said  tract  or  parcel  of  land ;  that  the  total 
consideration  paid  by  George  S.  Powell  for 
the  land  was  $1,500.  (6)  In  the  month  of 
August,  1908,  George  S.  Powdl,  claiming  to 
be  the  owner  of  said  lot  of  land,  and  by  vir- 
tue of  said  deeds  of  conveyance,  agreed  to 
sell  and  convey  the  land  to  the  defendant  J. 
A.  Woodcock  in  fee  simple,  and  the  defend- 
ant Julian  A.  Woodcock  agreed  to  purchase 
the  said  land  at  the  price  of  $2,000  In  cash, 
and  George  S.  Powell  is  ready,  willing,  and 
able,  and  has  offered,  to  execute  and  deliver 
a  proper  deed  of  conveyance  for  the  land, 
purporting  to  convey  the  same  to  said  Wood- 
cock In  fee  simple,  upon  the  payment  of  the 
amount  agreed  to  be  paid  by  Woodcodc,  but 
the  said  Woodcock  has  refused  to  accept 
the  deed,  and  has  refused  to  pay  the  pur- 
chase money,  or  any  part  thereof,  upon  the 
ground  that  the  said  deeds  executed  to  George 
S.  Powell  are  not  sufficient  in  law  to  pass  to 
Powell  a  complete  and  perfect  title  to  said 
land,  and  that  Powell  Is  therefore  not  able 
to  make  to  him  a  good  title  in  fee  simple  to 
said  property.  (7)  If  the  court  is  of  the  opin- 
ion that  the  will  and  the  said  several  deeds 
to  George  S.  Powell  are  sufficient  In  form 
and  substance  to  pass  to  him  all  of  the  right, 
title,  and  interest  which  Sarah  S.  Newton 
owned  in  said  lot  of  land,  then  Judgment 
shall  be  entered  herein  in  favor  of  the  plain- 
tiff, and  against  the  defendant,  for  the  sum 
of  $2,000,  and  for  specific  performance  of 
the  contract  of  sale  in  accordance  with  the 
course  and  practice  of  the  court;  otherwise 
Judgment  is  to  be  entered  for  the  defendant." 
The  court,  upon  the  facts  admitted  by  the 
parties,  decided  In  favor  of  tbe  plaintiff,  and 
entered  Judgment  accordingly.  The  defend- 
ant appealed. 

Merrick  &  Barnard,  for  appellant.  Julian 
O.  Martin,  for  appellee. 

WALKER,  J.  There  are  two  questions 
presented  In  this  case:  (1)  Does  the  word 
"estate,"  used  in  the  residuary  clause  of 
Mrs.  Newton's  will,  include  her  land?  (2) 
Is  the  power  to  sell  the  land  given  to  George 
H.  Newton  by  Implication?  The  Identical 
questions,  we  think,  are  fully  discussed  and 
affirmatively  answered  in  Foil  v.  Newsome. 
138  N.  C.  115,  60  S.  E.  597,  which  is  sub- 
stantially like  this  case  in  its  facta.  "The 
word  'estate'  taken  in  its  primary  sense  as 
used  in  a  will,  without  anything  in  the  con- 
text to  limit  it,  1b  a  word  of  very  extensive 
meaning.  It  is  nearly  synonymous  with  the 
word  'property,'  where  that  word  Is  not  qual- 
ified by  the  addition  of  the  word  "personal.' 
Under  the  word  'estate,'  used  in  Its  primary 
sense,  real  property  of  every  description  will 
ordinarily  pass,  and  the  presumption  is  that 
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tbe  testator.  In  using  the  word,  nses  It  In  Its 
broad  and  Inclnslve  rigniflcatlon,  unless  the 
context  restricts  its  meaning  to  some  partic- 
ular species  of  property."  1  Underbill  on 
Wills,  i  296;  Foil  t.  Newsome,  supra.  The 
presumption  Is  that  the  testatrix  Intended  by 
ber  will  to  dispose  of  all  of  her  property,  and 
not  that  she  Intended  to  die  Intestate  as  to 
any  part  of  it.  Glascock  v.  Gray,  148  N.  C. 
— ,  62  S.  B.  433  ;  Harper  t.  Harper  (at  this 
term)  62  S.  B.  S53.  In  the  case  last  cited 
we  held  that  the  word  "estate"  included  tbe 
testator's  land,  and  was  not  restricted  to  his 
personal  property.  The  language  used  In  the 
win,  which  was  constraed  In  that  case,  did 
Dot  Indicate  as  clearly  that  such  was  the 
intention  of  the  testators  as  does  tbe  lan- 
guage of  the  will  now  under  consideration. 
In  the  will  of  Mrs.  Newton  tbe  words  are, 
"nil  tbe  rest,  residue  and  remainder  of  my 
estate,  of  whatsoever  name  and  description 
and  wheresoever  situated  to  my  husband, 
George  H.  Newton,  In  trust  to  receive,  Iwld, 
invest  and  reinvest"  This  language  Is  very 
broad  and  comprehensive  and,  by  Itself,  and 
certainly  when  considered  with  what  fol- 
lows in  the  will,  evinces  unmistakably  the 
purpose  of  the  testatrix  to  dispose  of  both 
real  and  personal  property.  Gardner  on 
Wills,  pp.  89&-411. 

The  other  question  is  also  free  from  diffi- 
culty. No  technical  language  need  be  used 
In  tbe  creation  of  a  power.  Any  words  defi- 
nite enough  to  disclose  its  nature,  the  donee, 
or  the  person  by  whom  it  is  to  be  exercised, 
and  its  objects  are  sufficient;  and,  so  with 
a  power  of  sale,  It  may  be  created  by  express 
words,  or  by  Implication  of  law.  18  Cyc.  920. 
It  has  therefore  been  held  tliat:  "Where  a 
testator,  in  tbe  disposition  of  bis  estate,  im- 
poses on  his  executor  trusts  to  be  executed, 
or  duties  to  be  performed,  which  require 'for 
tbeir  execution  or  performance  an  estate  in 
his  lands  or  a  power  of  sale,  the  executor 
will  take  by  Implication  such  an  estate  or 
power  as  will  enable  blm  to  execute  the 
trusts  or  perform  the  duties  devolved  upon 
him."  Llndley  v.  O'Reilly,  60  N.  J.  Law, 
CRC,  15  Atl.  379,  1  L.  R.  A.  79,  7  Am.  St  Rep. 
8f»2.  Chief  Justice  Shaw  stated  the  rule  In 
these  words:  "If  a  testator,  having  a  right 
to  dispose  of  bis  real  estate,  directs  that 
should  be  done  by  his  executor,  which  neces- 
sarily implies  that  the  estate  Is  first  to  be 
sold,  a  power  Is  given  by  this  implication  to 
tbe  executor  to  make  such  sale  and  execute 
the  requisite  deed  of  conveyance."  Going 
V.  I5mery,  IC  Pick.  107,  26  Am.  Dec.  645.  In 
Foil  V.  Newsome,  supra,  this  court  said:  "We 
are  also  of  tbe  opinion  that  the  trustee  has 
by  implication  the  i>ower  to  sell  the  land  for 
tbe  purpose  of  converting  it  into  an  Income 
producing  property.  Tbe  usual  rule  adopted 
by  tbe  courts  Is  to  find,  In  language  imposing 
upon  an  executor  or  trustee  the  duty  of  dis- 
posing of  a  mixed  fund  or  property,  an  im- 


plied power  to  sell  real  estate  to  the  end 
that  he  may  discharge  such  duty.  This  con- 
struction reconciles  the  use  of  tbe  words  'in- 
vest,' 'pay  over  Interest  or  income' " — citing 
Taughn  v.  Farmer,  90  N.  O.  607;  Crawford 
v.  Weam,  116  N.  C.  640,  20  S.  B.  724;  Coun- 
cil v.  Averett,  95  N.  C.  131.  The  cases  of 
Foil  V.  Newsome  and  Cook  v.  Cook,  47  Atl. 
(N.  J.  Ch.)  732,  are  direct  authorities  for 
such  a  construction  of  the  will  as  devolves 
upon  tbe  trustee  tbe  duty,  and  therefore  tbe 
power,  to  sell  the  lot,  tbe  title  to  which  Is  In 
controversy.  It  all  results  In  this:  That  the 
deed  from  George  S.  Powell  to  Julian  A. 
Woodcock  will  convey  a  good  and  perfect 
title  to  the  latter,  luider  the  facts  admitted 
In  the  case  agreed.  Carlton  v.  Goeblcr,  94 
Tex.  93,  68  8.  W.  829. 

It  Is  not  necessary  to  decide  the  other 
question  raised  as  to  the  nature  of  the  estate 
acquired  by  Nelnon  Newton  under  the  will — 
that  Is,  whether  It  is  a  vested  or  contingent 
one — nor  need  we  consider  whether  the  deed 
from  Newton  to  Powell  will  estop  tbe  former. 
Our  decision  upon  the  other  matter  disposes 
of  the  case. 

Affirmed. 


BARKLBT  T.  SOUTH  ATLANTIC  WASTE 
00. 

(Supreme  Court  of  North  Carolina.    Dec.  S, 
1908.) 

1.  MASnCB  AND  Skkvant  (|  103*)— Constbuc- 
TiON   OF  Scaffold — ^Deleoation  of  Duty. 

A  master  who  delegated  tbe  construction  of 
a  scaffold  on  which  bis  servants  worked  to  an- 
other was  responsible  for  the  manner  in  which 
it  was  constmcted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  175 ;   Dec  Dig.  g  103.*] 

2.  Apfeai.  and  Ebbob  (}  1097*)— Fobmeb  De- 
cisioiT  AS  Law  of  Ibx  Case. 

The  decision  of  the  Supreme  Conrt  on  ap- 
peal is  tbe  law  of  the  case  on  a  subseqnent 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   U  4358-4368 ;    Dec.  Dig.  f  • 

Appeal  tTom  Superior  Ck>urt  Mecklenburg 
County;   Moore,  Judge. 

Action  by  D.  A.  Barkley  against  the  South 
Atlantic  Waste  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See  147  N.  C.  586,  61  8.  B.  565. 

Brevard  Nixon,  J.  F.  Newell  and  J.  D. 
McCall,  for  appellant  Morrison  &  Whltlock, 
for  appellee. 

PER  CURIAM.  As  the  learned  counsel 
for  the  defendant  was  prevented  by  unavoid- 
able delay  from  favoring  us  with  an  argu- 
ment, we  have  given  their  carefully  prepared 
brief,  as  well  as  the  record,  a  very  careful 
examination.  There  are  no  assignments  of 
error  presented  in   their  brief   relating   to 
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the  rejection  or  admission  of  testimony.  All 
tbe  alleged  errors  pointed  out  and  discussed 
relate  to  the  charge  of  the  court  To  discuss 
them  seriatim  Is  unnecessary,  and  would  be 
simply  in  large  measure  repeating  what  has 
been  said  In  tbe  opinion  of  Justice  Brown 
on  the  former  bearing  of  tbe  case.  147  N. 
C.  586,  61  S.  E.  565. 

There  is  abundant  evidence  to  show  that 
Michael  In  bis  relation  to  plaintiff  was  not 
a  fellow  servant  but  a  vice  principal,  apply- 
ing tbe  test  contended  for  by  the  defend- 
ant. But  whether  Michael  was  a  fellow  serv- 
ant or  not  Is  not  essential  In  the  determina- 
tion of  this  case.  We  have  held  that  "the 
defendant  company  owed  to  Its  employes, 
who  were  directed  to  work  on  this  scaflfold, 
tbe  duty  to  exercise  due  car6  In  selecting 
materials  reasonably  suitable  and  safe  for 
Its  construction."  Page  587  of  147  N.  C, 
page  566  of. 61  S,  E.  There  is  evidence  that 
tbe  defendant  delegated  the  performance  of 
this  duty  to  Michael,  and  therefore,  what- 
ever place  in  its  service  Michael  filled,  the 
defendant  la  responsible  for  the  manner  in 
which  be  discharged  this  duty.  Tanner  v. 
Lumber  Co.,  140  N.  C.  475,  53  S.  B.  287,  and 
cases  dted  in  former  opinion. 

Tbe  law  of  this  case  was  settled  on  the 
first  appeal,  and  the  questions  now  present- 
ed are  almost  exclusively  of  fact.  We  think 
his  honor  correctly  presented  the  matter  to 
the  jury  in  the  light  of  our  former  opinion. 

No,  error. 


HILL  et  al.  v.  LANE  et  al 

(Supieme  Court  of  North  Carolina.     Dec.   2, 
190a) 

1.  Advebsk  Possession  (S  113*)— Evidence— 
CoLOB  OF  Title. 

The  report  of  commisaloners  in  partition 
found,  among  an  allottee's  jpapera  and  restored 
to  the  records  on  proof  of  its  genuineness,  was 
properly  admitted  to  show  color  of  title  to  land 
sued  for ;  all  public  records  of  tbe  partition  pro- 
ceedings having  been  destroyed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  { 113.*] 

2.  Recobds  a  6*)— Restobation  of  Papebs. 

Upon  being  satisfied  that  a  report  of  com- 
missioners in  partition  found  in  private  files  was 
an  original  paper  belonging  to  his  office  and 
shonid  be  recorded,  the  clerk  of  the  county  court 
was  bound  to  file  and  record  it. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec. 
Dig.  i  6.*] 

3.  Recobds  (S  6*)— Pbesumptionb. 

In  the  absence  of  a  contrary  showing,  it 
must  be  presumed  that  the  clerk  of  tbe  county 
court  duly  recorded  a  report  of  commissioners  in 
partition  as  required  by  an  order  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  f  6.*] 

4.  Limitation  of  Actions  (g  73*)— Recovebt 
OP  Land  —  SrsPENSioN  of  Stattte  —  Cub- 

TESY. 

Decedent  having  been  seised  of  land  during 
coverture,  her  husband's  estate  by  the  curtesy 


for  his  life  suspended  limitations  as  a  bar  to- 
her  heirs  during  its  continuance. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  t  412;  Dec.  Dig.. J  73.*] 

5.  ArPEAi  AND   Ebbob   (§  928*)  —  Review— 

PBESUMFTIONS — INSTBUCTIONS. 

Correct  instructions  are  presumed  to  have- 
been  given,  where  the  diarge  is  not  in  the  rec- 
ord. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3750;  Dec  Dig.  !  928.*] 

Appeal  from  Superior  Oonrt,  Greene  Coun- 
ty;   W.  R.  Allen,  Judge. 

Action  by  Neeley  Hill  and  others  against 
B.  F.  Lane  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Aflbmed. 

This  action  was  brought  for  the  recovery- 
of  a  part  of  a  tract  of  land,  known  as  lot 
No.  1  in  tbe  division  of  tbe  land  of  Henry- 
Edwards,  deceased.  The  plalntlfls  Introduc- 
ed in  evidence  the  report  of  the  commis- 
sioners to  divide  said  land,  by  which  it  ap- 
pears that  lot  No.  1,  including  the  land  in 
controversy,  was  allotted  to  Richard  Ed- 
wards, the  father  of  Susan  Beaman.  Tbe 
plaintiffs  are  the  heirs  at  law  of  Susan  Bea- 
man. At  the  end  of  the  report  of  tbe  com- 
missioners is  tbe  following  entry:  "North 
Carolina,  Greene  County,  May  Term,  1835. 
Then  was  the  foregoing  report  of  commis- 
sioners, made  in  open  court,  confirmed  and 
ordered  to  be  recorded.  Attest:  William 
Williams,  Clerk."  The  report  was  found 
among  the  papers  of  N.  H.  Beaman,  the 
husband  of  Susan  Beaman,  and  Richard 
Edwards,  her  father,  and  was  delivered  by 
N.  A.  Beaman,  son  of  N.  H.  Beaman,  to  tbe 
clerk  of  the  superior  court  of  Greene  coun- 
ty in  March,  190©.  The  report  is  correct 
In  form  and  signed  by  the  several  commis- 
sioners under  their  sc^s.  The  clerk  of  the 
superior  court,  upon  evidence  adduced  be- 
fore htm  as  to  tbe  handwriting  of  William 
Williams,  clerk  of  tbe  county  court,  the 
clerk  who  signed  the  certificate  as  to  tbe 
genuineness  of  tbe  report,  found  as  a  fact 
that  it  is  the  original  report,  and  there- 
upon ordered  it  filed  and  recorded  as  a 
proper  record  of  his  office,  and  further 
ordered  it  to  be  registered,  all  of  which  was 
afterwards  done.  Tbe  court  house  of  Greene 
county  was  destroyed  by  fire  in  1876,  with 
all  the  records  and  papers  of  the  court  and 
tbe  office  of  the  register  of  deeds,  and  there 
is  no  record  of  the  partition  proceedings  in 
the  clerk's  or  register's  office.  It  appears^ 
in  the  body  of  the  report  that  it  was  return- 
ed by  tbe  commissioners  to  the  February 
term,  1835,  of  the'  court  of  pleas  and  quartM' 
sessions.  It  does  not  appear  whether  or 
not  the  testimony  as  to  the  genuineness  of 
tbe  report  was  taken  after  notice  to  the  de- 
fendants. Tbe  report  was  offered  by  the- 
plalntlffs  as  color  of  title,  and  it  was  ad- 
mitted by  the  court  for  that  purpose  only. 
Defendants  excited. 
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W.  M.  Caraway,  a  witness  for  the  plain* 
tiffs,  testified:  "I  am  66  years  old.  Knew 
Susan  C.  Beaman.  She  was  the  daughter 
and  only  child  of  Richard  Edwards  and  was 
raised  on  the  tract  of  land  in  controversy. 
I  know  the  boundaries  of  lot  No.  1,  In  the 
dlyislon  of  the  lands  of  Henry  Edwards. 
These  boundaries  cover  the  land  in  dispute. 
The  plaintiffs  are  the  heirs  at  law  of  Susan 
C.  Beaman,  daughter  of  Richard  Edwards. 
Susan  C.  Beaman  baa  been  dead  about  20 
years.  She  was  married  to  N.  H.  Beaman. 
He  has  been  dead  about  two  years.  N.  H. 
Beaman  was  in  possession  of  lot  No.  1  after 
the  death  of  Susan  C.  Beaman.  James  Jones 
took  possession  of  the  land  in  dispute  about 
62  years  ago.  Susan  C.  Beaman  was  then 
a  married  woman."  At  this  point,  the  de- 
fendants admitted  that  the  title- to  the  land 
in  controversy  was  out  of  the  state,  and 
further  admitted  that  Susan  C.  Beaman  was 
in  possession  of  the  land  in  controversy 
from  her  childhood  to  her  death. 

N.  A.  Beaman,  a  witness  for  the  plaintiffs, 
testified:  "My  mother  has  been  dead  about 
29  years,  and  she  was  about  82  years  old 
when  she  died.  After  the  death  of  my  moth- 
er, my  father  was  in  possession  of  all  of 
lot  No.  1  except  the  disputed  part  He  died 
In  September,  1906.  I  am  42  years  old. 
My  father  and  mother  have  been  In  i>os8eB- 
slon  of  lot  No.  1  as  long  as  I  can  recollect, 
except  that  James  Jones  was  In  possession 
of  the  disputed  part-  when  I  first  knew  It 
Jones  sold  to  Paircloth.  Faircloth  went  in- 
to ixmsession  of  the  disputed  part  and  died 
8  or  '10  years  ago.  Faircloth  conv^ed  to 
Lane."  It  is  admitted  that  Susan  O.  Bea- 
man was  In  possession  of  the  land  in  con- 
troversy during  the  wbole  of  her  life  vp 
to  the  time  James  Jones  went  into  i)08ses- 
slon,  and  that  since  that  time  Jones,  Fair- 
cloth,  and  Lane  have  been  In  possession  of 
the  land  in  controversy. 

Plaintiffs  rested,  and  thereupon  the  de- 
fendants moved  to  nonsuit  the  plaintiffs. 
The  motion  was  overruled,  and  the  defend- 
ants excepted.  The  Jury  returned  a  ver- 
dict for  the  plaintiffs.  Defendants'  motion 
for  a  new  trial  having  been  overruled,  and 
a  judgment  entered  upon  the  verdict,  the 
defendants  appealed. 

Wooten  &  Clark,  Abemathy  &  Davis,  and 
Paul  Frlzzelle,  for  appellants.  IJ.  Y.  MorrlU 
and  C.  B.  Aycock,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  court  below  properly  admitted 
In  evidence  the  report  of  the  commissioners 
as  color  of  title.  This  was  not  an  attempt 
to  restore  a  burnt  or  lost  record,  but  the  re- 
port of  the  commissioners  was  a  part  of 
the  original  record  in  the  cause.  It  was 
itself  an  original  paper,  and  it  was  not  nec- 
essary to  resort  to  parol  or  other  evidence, 
such  as  a  certified  copy  extant  to  prove  the 
contents  of  the  original,   as  would  be  re- 


quired In  the  case  of  a  lost  or  burnt  record. 
Wboi  the  clerk  was  satisfied  that  the  rec- 
ord was  an  original  paper  belonging  to  bis 
ofllce  and  which  should  be  spread  upon  its 
records  and  registered,  imder  the  order  of 
the  court  which  appeared  upon  its  face.  It 
was  not  only  within  his  authority,  but  it 
was  his  doty,  to  file  and  record  the  paper. 
Greenlee  v.  McDowell,  39  N.  C.  484;  Har- 
ris V.  McRea,  26  N.  a  81;  Boteler  v.  State^ 
8  GUI  &  J.  (Md.)  8S»;  State  v.  Morris,  84 
N.  C.  767.  In  Oreenlee  v.  McDowell,  supra, 
the  court  says:  "The  plaintUFs  allegation 
is  that,  upon  the  loss  of  the  records  of  tii» 
former  suit  a  copy  of  the  original  bill,  prop- 
erly certified  by  the  clerk,  was  filed  with- 
out and  against  his  consent,  and  that  n» 
copy  has  been  served  ui)on  him.  He  further 
alleges  that  the  amendments  upon  it  and  th» 
entries  upon  the  record,  were  made  with- 
out his  knowledge  or  consent  That  the  rec- 
ords and  papers  had  been  lost  or  destrt^edt 
is  stated  by  the  plaintiff,  and.  In  that  case, 
it  cannot  be  doubted  that  the  court,  without 
or  against  the  will  of  the  plaintiff,  had  full 
power  to  order  a  copy  of  the  original  bill  to 
be  filed.  That  the  copy  filed  was  a  correct 
one  is  not  questioned."  It  must  be  presumed, 
in  the  absence  of  any  proof  to  the  contrary, 
that  the  clerk  duly  recorded  the  report  in 
his  office,  and  it  was  registered  in  accord- 
ance wltii  the  order  of  the  court  It  is 
provided  by  Revisal  1805,  {  828  (Code,  i 
66),  that  all  original  papers,  once  admitted 
to  record  or  registry,  whereof  the  record  or 
registry  is  destroyed,  may,  on  motion,  be 
again  recorded  or  registered,  on  such  proof 
as  the  court  shall  require;  but  as  the  report 
was  recorded  by  the  clerk,  upon  satisfactory 
proof,  and  a  duly  certified  copy  was  Intro- 
duced in  evidence,  it  was  competent  in  the 
absence  of  any  suggestion  that  the  report 
was  not  genuine  or  had  been  forged.  There 
was  no  such  Intimation,  although  It  was  open 
to  attack  by  the  defendants  In  the  proper 
way.  It  had,  on  the  contrary,  every  appear- 
ance of  being  the  original  report,  duly  certi- 
fied by  the  clerk  of  the  county  court,  to 
which  It  was  returned,  as  having  been  con- 
firmed and  ordered  to  be  recorded  in  his 
office  and  registered  as  required  by  the  stat- 
ute. It  was  color  of  title,  as  the  Judge  cor- 
rectly held.  Bynum  v.  Thompson,  25  N.  C. 
678;  Smith  v.  Tew,  127  N.  C.  299,  87  S.  E. 
330;  Lindsay  v.  Beaman,  128  N.  0.  189,  38 
S.  E.  811. 

The  motion  to  nonsuit  was  properly  over- 
ruled. While  the  evidence  is  somewhat  mea- 
ger, it  was  sufficient  for  the  consideration  of 
the  Jury,  and  tended  to  show  an  adverse  pos- 
session in  Susan  C.  Beaman  for  more  than 
seven  years  under  color,  and  also  that  she 
was  seised  in  deed  during  the  coverture,  so 
as  to  entitle  her  husband  to  an  estate  by  the 
curtesy  at  her  death.  This  estate  for  his 
life  suspended  the  operation  of  the  statute 
of  limitations,  as  a  bar  to  the  plaintiffs, 
during   Its   continuance.     There   was  som* 


Digitized  by 


Google 


1076 


62  SOUTHEASTERN  REPORTER. 


(N.a 


uncertainty  as  to  wbeit  Jamee  Jones  took 

possession  of  the  land,  and  there  was  evi- 
dence that,  whenever  It  was,  Susan  0.  Bea- 
nian  was  at  the  time  a  married  woman,  bo 
that  the  statute  did  not  run  against  her 
during  her  coverture.  The  charge  of  the 
judge  to  the  Jury  is  not  in  the  record,  and 
we  must  assume  that  they  were  correctly 
instructed  as  to  the  law  applicable  to  the 
case. 

The  parties  having  admitted  that  the  title 
to  the  land  was  out  of  the  state,  and  the  Jury 
having  found,  under  sufficient  evidence,  that 
the  plaintiffs  and  tliose  under  whom  they 
claim  had  acquired  the  title  by  adverse  pos^ 
session  under  color,  and  that  tlie  statute 
of  limitations  had  not  barred  the  plaintiff's 
right  of  entry,  there  was  no  error  In  the 
Judgment 

No  error. 


WOOLDRIDGB  v.  BROWN  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.   2, 
190a) 

1.  Appeai,  and  Ekbob  (8  730*)— AseiowMEWTs 

OF    RBBOB — SOFMCIENOT. 

Defendants'  aasienment  of  error  "for  errors 
in  the  cbarj^e"  is  sufficiently  definite,  where  the 
jury  were  instructed  to  find  for  plaintiff  upon 
the  whole  evidence. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3013;  Dec.  Dig.  t  730.*] 

2.  Sales  (J  433*)  —  Action  fob  Pbiob  —  Dk- 
FENSEs— Bbeach  or  Wabbantt— Neokssitt 

FOB   PlEAOINO. 

In  an  action  for  the  price  of  coal,  the  buy- 
er cannot  show  a  warranty,  alleged  to  have  been 
breached,  without  pleading  it. 

[Ed.  Note. — ^For  other  casm,  see  Sales,  Dec. 
Dig.  i  435.*] 

3.  Sales  ({  261*)  —  Wabbaktt  —  Statements 
Constituting. 

That  the  bnyer  of  coal  told  the  salesman 
that  he  was  buying  it  to  bum  brick,  and  that 
the  salesman  told  him  the  grade  contracted  for 
would  burn  brick,  and  was  used  for  that  pur- 
pose, does  not  show  a  warranty  of  quality,  or 
that  the  grade  ordered  would  bum  brick. 

[E3d.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  8S  727-732 ;  Dec.  Dig.  §  261.*] 

4.  Sales  (i  281*)  —  Wabbantt  —  Fobm  —  Bs- 
sentials. 

While  no  specific  form  of  words  is  essential 
to  a  warrants'  of  soundness,  the  seller  must, 
by  some  appropriate  language,  show  an  intent 
to  make  a  warranty,  and  the  buyer  must  under- 
stand that  one  is  being  given. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  727-732;  Dec.  Dig.  i  261.*] 

6.  Sales  (8  40*)— Deceit— What  Gonstitdtes. 
That,  on  a  buyer  of  coal  telling  him  that 
he  was  buying  it  to  bum  brick,  the  salesman 
told  him  that  the  grade  contracted  for  would 
bum  brick,  and  was  used  for  that  purpose,  does 
not  tend  to  show  fraud  or  deceit  on  the  seller's 
part. 

[Ed.  Note. — Eor  other  cases,  see  Sales,  Dec. 
Dig.  8  40.*] 

6.  Sales  (8  360*)— Coal— Infbbiob  Qualitt— 
Buyers'  Rights. 

That  a  seller  of  coal  knew  the  purpose  for 
which  coal  was  to  be  used  does  not  entitle  the 


buyer  to  a  deduction  from  the  price  becaus(>  of 
its  inferior  quality,  in  the  absence  of  a  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  1061 ;  Dec  Dig.  <  360.*] 

Appeal  from  Superior  Court,  Cabarrus 
County;    Moore,  Judge. 

Action  by  James  R.  Wooldrldge  against 
■M.  C.  Brown  and  another,  executors.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

This  action  was  originally  brought  against 
R.  A.  Brown.  After  the  pleadings  were  filed, 
defendant  died,  leaving  a  last  will  and  testa- 
ment, and  the  present  defendants,  his  exe- 
cutors, were  made  parties.  Plaintiff  alleg- 
ed that,  between  the  1st  day  of  August  and 
the  9th  day  of  October  1906,  he  sold  and 
delivered  to  jiefendant's  testator  14  car  loads 
of  coal  at  a  stipulated  price,  which  defend- 
ant's testator  promised  to  pay;  that  said 
coal  was  received  and  nsed  by  defendant's 
testator.  A  statement  showing  amount,  date, 
and  price  of  the  shipments  was  made  a 
part  of  the  complaint  Defendant's  testator 
admitted  the  sale  and  delivery  of  the  coal  and 
the  price  thereof.  He  alleged,  by  way  of 
defense  to  plaintifTs  demand,  that  five  car 
loads  of  the  coal  "were  of  such  Inferior 
quality  and  contained  so  large  a  per  cent 
of  slate  that,  although  he  made  every  effort 
he  could  not  get  the  same  to  burn  in  such 
a  way  as  to  furnish  anything  like  the  nec- 
essary amount  of  heat  for  his  purpose — that 
of  burning  brick";  that  he  did  not  discover 
the  inferior  quality  of  the  coal  until  he  used 
it;  th^t  It  was  practically  worthless  for  de- 
fendant's purpose;  that  by  reason  of  its 
Inferior  quality,  the  bricks  burned  were  soft 
and  that  he  was  damaged  to  the  amount  of 
$500.  Plaintiff,  by  way  of  reply,  denied  the 
matter  set  up  as  a  defense.  The  only  Is- 
sue submitted  to  the  Jury  was:  "Are  the 
defendants  Indebted  to  the  plaintiff,  and, 
if  so.  In  what  sum?"  No  warranty  of  the 
quality  of  the  coal  was  alleged,  nor  was 
any  fraud  or  concealment  charged.  Evi- 
dence tending  to  sustain  defendant's  con- 
tention was  admitted  over  plaintifTs  objec- 
tion. At  the  conclusion  of  the  evidence  the 
record  contains  this  entry:  "The  evidence 
taken  to  show  a  warranty  of  the  coal,  and 
likewise  the  evidence  taken  to  show  that  the 
coal  was  worth  less  than  the  contract  price 
and  of  inferior  quality,  is  refused,  and  the 
defendants  except  Thereupon  the  defend- 
ants withdraw  counterclaim,  and  take  a  non- 
suit as  to  the  same."  Plaintiff  excepts.  His 
honor  instructed  the  Jury:  "That  the  de- 
fendants are  not  entitled  to  recover  any  dam- 
ages from  the  plaintiff  on  account  of  either 
the  freight  paid  by  their  testator  or  the 
losses  which  it  is  alleged  that  be  sustained, 
on  account  of  the  alleged  unfitness  of  the 
coal  for  the  purpose  of  burning  brick.  The 
defendants  do  not  allege  that  the  plaintiff 
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expressly  warranted  the  quality  of  tbe  coal, 
and  the  law  does  not  imply  a  warranty  of 
the  quality  of  an  article  of  personal  prop- 
erty sold,  the  defendants  having  admitted, 
during  this  trial,  that  their  testator  ordered 
the  coal;  that  the  contract  price  was,  as 
stated,  in  the  statement  of  account  annex- 
ed to  tbe  complaint ;  that  the  coal  was  ship- 
ped by  the  plaintiff  to  the  defendants'  testa- 
tor— the  court  charges  you,  as  a  matter  of 
law,  that  the  plaintiff  is  entitled  to  recover 
in  this  action  the  contract  price  of  the  coal, 
and  It  is  admitted  that  the  contract  price 
of  the  coal  was  $562,  and  that  this  sum  bears 
interest  from  the  25tb  day  of  September, 
1907,  if  it  is  due  at  all.  Therefore  the  court 
charges  you  to  answer  the  Issue,  'Are  the 
defendants  Indebted  to  plaintiff,  and,  if  so. 
In  what  sum?'  'Yes;  $562,  with  interest 
from  the  25th  day  of  September,  1906.'" 
Defendants  excepted.  Judgment  for  plain- 
tiff. Defendants  appealed,  assigning  as  error, 
refusal  to  admit  competent  testimony  show- 
ing a  warranty  of  the  coal,  and  that  It  was 
worth  less  than  the  contract  price,  and  of  In- 
ferior quality  and  value,  and  for  errors  In  the 
charge  of  the  court 

L.  T.  Hartsell  and  M.  B.  Stickley,  for  ap- 
pellants.   Montgomery  &  Crowell,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Plaintiff  insists  that  the  assignment 
of  error  In  respect  to  the  charge  Is  too  in- 
definite, coming  within  the  definition  of 
a  "broad  side  exception,"  which  the  court 
has  uniformly  held  Insufficient.  In  view  of 
the  fact  that  his  honor  Instructed  the  Jury  to 
find  for  the  plaintiff  upon  the  whole  evi- 
dence, we  thlnlc  the  exception  well  taken  as 
to  form. 

It  seems  that  upon  cross-examination  of 
plaintiff's  representative,  who  took  the  or- 
der for  the  coal,  defendants  were  permitted 
to  show  that  defendants'  testator  told  him 
that  he  was  buying  the  coal  to  bum  brick, 
and  that  the  witness  told  him  that  this  grade 
of  coal  would  do  so,  and  that  it  was  used 
for  that  purpose.  Plaintiff  objected,  but  the 
testimony  was  admitted.  After  the  evidence 
was  concluded  his  honor  struck  It  out.  It 
was  clearly  incompetent  to  show  a  warran- 
ty, because  no  warranty  was  alleged  In  the 
answer,  and  for  the  further  reason  that,  tak- 
en as  true,  it  did  not  show  that  the  quali- 
ty of  the  coal  was  warranted,  or  that  the 
grade  of  coal  ordered  would  bum  brick. 
While  it  is  tme,  as  uniformly  held,  that  no 
specific  form  of  words  is  necessary  to  con- 
stitute a  warranty  of  soundness,  yet  there 
must  be  evidence  that  the  seller,  by  some 
appropriate  language.  Intended  to  make  and 
that  the  buyer  understood  that  a  warranty 
was  being  given.  Again,  it  is  not  alleged 
that  there  was  any  fraud  or  deceit  on  the 
part  of  plaintiff,  either  in  respect  to  the 
grade  of  the  coal  or  its  quality,  nor  did  the 
rejected  testimony  tend  to  show  any  such 
element  In  the  transaction. 


We  are  thus  brought  to  consider  the  ques- 
tion whether,  if  alleged  and  proven,  the  fact 
that  plaintiff  knew  the  purpose  for  which 
the  coal  was  to  be  used  entitled  the  defend- 
ant to  a  reduction  In  the  price  by  reason  of 
Its  being  of  an  inferior  quality.  The  exact 
question  was  presented  and  decided  by  this 
court  in  Dickson  v.  Jordan,  83  N.  0.  166, 
53  Am.  Dec.  408.  The  defendants,  who  were 
tbe  owners  of  a  fishery  purchased  by  order 
"seine  rope"  of  plaintiff,  Informing  them 
that  it  was  to  be  used  at  their  fishery.  Tbe 
rope  sent  was  of  tbe  size  and  kind  known 
as  "seine  rope."  Defendants  used  it,  but  It 
proved  to  be  of  an  inferior  quality,  repeat- 
edly broke  in  drawing  the  seine,  and  was  un- 
fit for  use  for  fishing  purposes.  Pearson, 
J.,  said:  "It  is  a  principle  of  tbe  common 
law  that  no  warranty  of  quality  is  implied 
in  the  sale  of  goods.  Caveat  emptor.  In 
the  absence  of  fraud,  if  the  article  be  of 
bad  quality,  the  purchaser  has  no  redress 
unless  he  has  taken  the  precaution  to  re- 
quire a  warranty."  Further  discussing  the 
exceptions,  he  °  says :  "His  honor  was  of 
the  opinion  that  in  this  case  there  were  two 
facts  which  furnished  a  sufficient  ground 
for  making  exception  to  the  general  rule. 
The  plaintiffs  knew  the  purpose  for  which 
the  rope  was  Intended,  and  it  was  not  pres- 
ent to  be  Judged  by  the  defendants.  .  One 
or  both  of  these  facts  might  have  been  a 
very  sufficient  reason  for  requiring  a  war- 
ranty. *  •  •  But  we  do  not  see  how  they 
can  furnish  a  ground  for  the  law  to  imply 
a  warranty  in  favor  of  the  defendants,  when 
they  neglected  to  take  one  for  themselves." 
The  learned  Justice  notes  the  further  fact 
that  the, defendants  did  not  have  an  oppor- 
tunity to  discover  the  inferior  quality  of 
the  rope  until  they  had  used  it,  and  rejects 
the  argument  made  by  counsel  that,  from 
this  fact,  a  warranty  would  be  implied.  The 
facts  in  that  case  strikingly  illustrate  the 
principle  applicable  here.  Tbe  decision  has 
been  cited  with  approval.  If  the  defendants 
had  alleged  that  a  grade  of  coal  different 
from  that  contracted  for  had  been  sent,  the 
plaintiff  would  have  failed  in  his  action  up- 
on an  express  contract  for  a  stipulated  price, 
and,  if  the  coal  had  been  used  by  defendant, 
would  have  been  driven  to  sue  as  for  a  quan- 
tum valebat  on  the  "common  count,"  when 
defendant  would  have  been  entitled  to  show 
tbe  real  value  of  the  coal.  Waldo  v.  Hal- 
sey,  48  N.  0.  107.  In  Guano  Co.  v.  Tlllery, 
110  N.  0.  29,  14  S.  E.  639,  the  plaintiff  con- 
tracted to  sell  defendant  "Peruvian  Gunno." 
The  Jury  found  that  the  article  furnished 
was  not  "Peruvian  Guano."  Defendant,  not 
knowing  this,  used  it  The  court  held  that 
he  was  only  liable  for  the  actual  value  of  the 
article  sold  and  used.  In  Lewis  v.  Rountree, 
78  N.  C.  323,  defendant  sold  plaintiff  "strain- 
ed rosin."  It  turned  out  that  the  rosin  de- 
livered was  not  "strained,"  this  being  a  well- 
known  grade  of  rosin  in  the  market  Held 
that  defendant  was  liable.    When  an  article 
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Is  manufactured  for  a  specific  purpose,  the 
law  will  Imply  a  warranty  that  it  Is  fit  for 
such  purpose.  Thomas  t.  Slmijson,  80  N.  C. 
4.  In  Love  V.  Miller,  104  N.  C.  582,  10  S. 
E.  685,  the  contract  was  to  sell  cotton  to  be 
of  "average  grade  of  low  middling,"  etc. 
Held  a  warranty  that  It  would  come  up 
to  the  description.  In  Relger  v.  Worth,  130 
N.  0.  268,  41  S.  E.  377,  88  Am.  SL  Bep.  865, 
the  contract  was  to  sell  "good  seed  rice." 
Held  a  warranty.  Crltcher  v.  Porter  Mc- 
Neal  Co.,  135  N.  C.  542,  47  S.  E.  604 ;  Allen 
V.  Thompklns,  136  N.  O.  208,  48  S.  E.  655. 
The  only  defense  set  up  In  this  case,  and  the 
only  one  which  the  testimony  tended  to 
show,  was  that  the  coal  was  of  Inferior  quali- 
ty. This  can  only  be  guarded  against  by 
a  warranty.  His  honor  therefore  correctly 
rejected  the  testimony  and  Instructed  the 
Jury. 

We  bare  discussed  the  defendants'  appeal 
as  If  the  proper  allegations  were  made.  In 
no  point  of  view  can  the  exceptions  be  sus- 
tained. We  do  not  pass  on  plaintiff's  excep- 
tion to  defendants'  withdrawal  of  their  coun- 
terclaim.    It  is  not  presented. 

There  is  no  error. 


REEVES  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  North  Carolina.     Nov.  26, 
190a) 

1.  Caebibrs  (S  264*)— Cabbiaqk  of  Passbn- 
OEBS  —  Agent's  Bbeaoh  or  Oohtract  — 
Right  to  Beooveb. 

That  plaintiff  through  her  agent  purchased 
transportation  over  defendant's  line  between 
specified  points;  that  the  fare  was  paid  to  the 
agent  at  the  destination,  who  negligently  failed 
,  to  keep  his  agreement  to  notify  the  agent  at  the 
starting  point  to  deliver  a  ticket  to  plaintiff, 
whereby  plaintiff,  who  had  no  money  with  her, 
was  unduhr  delayed  to  her  great  damage— shows 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  t  264.*] 

2.  Cabbiebs    (8    276*>— Pabsengebs— AOENT'8 

AUTHOBITT. 

Evidence  htid  to  show  that  a  railway  tldc- 
et  agent  was  authorized  to  receive  money  for  a 
ticket  reading  from  another  station  to  his. 

[EM.  Note.— For  other  cases,  see  Carriers,  Dec. 

ig.  i  276.*] 

8.  Cabbiebs  (S  276*)  —  Passbnobbs  —  Ticket 
Agents— Negligencjb— Evidence. 

Evidence  held  to  show  that  a  railway  tick- 
et agent  was  negligent  in  failing  to  notify  an- 
other agent  to  deliver  a  ticket  to  plaintiff,  for 
which  her  agent  had  paid. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f§  276.*] 


me 


Appeal  from  Superior  Court,  Lee  County; 
Long,  Judge. 

Action  by  Cora  Reeves,  by  next  friend, 
against  the  Seaboard  Air  Line  Railway. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Action  for  damages  for  a  breach  of  con- 
tract of  transportation,  alleged  to  have  l>een 


made  on  behalf  of  the  plaintiff,  Cora  Reeves, 
with  the  defendant.  The  court  submitted 
these  issues:  "(1)  Did  the  defendant  agree 
to  furnish  the  plaintiff  transportation,  as 
alleged  in  the  complaint?  (2)  Did  the  de- 
fendant willfully  and  negligently  fall  and 
refuse  to  furnish  said  transportation,  as  al- 
leged in  the  complaint?  Answer.  Yes.  (3) 
What  amount.  If  any,  Is  plaintiff  entitled  to 
recover  of  the  defendant?  Answer.  $200." 
From  the  Judgment  rendered  the  defendant 
appealed. 

Jno.  D.  Shaw,  V.  L.  tSpence,  and  Murray 
Allen,  for  appellant  Seawell  &  Mclver,  for 
appellee. 

BROWN,  J.  1.  The  defendant  moved  the 
court  to  dismiss  the  action  because  the  plain- 
tiff falls  to  state  a  cause  of  action.  We  see 
no  ground  upon  which  to  found  such  conten- 
tion. Briefly  stated,  the  cause  of  action 
clearly  set  forth  is  that  the  plaintiff,  through 
her  agent,  John  Houston,  purchased  trans- 
portation from  Klttrell,  N.  C,  to  Sanford, 
N.  C,  over  defendant's  line,  that  tlie  fare 
was  paid  to  the  agent  at  Sanford,  who  con- 
tracted to  notify  agent  at  Klttrell  to  deliver 
ticket,  from  that  station  to  Sanford,  to  plain- 
tiff, and  that  the  agent  at  Sanford  carelessly 
and  negligently,  for  the  space  of  six  days, 
failed  to  notify  the  agent  at  Klttrell,  where- 
by plaintiff,  who  had  no  money  with  her, 
was  unduly  delayed  to  ber  great  damage. 
We  think  his  honor  properly  overruled  the 
motion. 

2.  Upon  the  first  consideration  of  the  case 
we  were  of  opinion  that  there  la  no  evldoioe 
in  the  record  tending  to  prove  that  the  de- 
fendant's agent  at  Sanford  had  authority 
from  the  company  to  receive  money  for  the 
purchase  of  a  ticket  from  Klttrell  to  San- 
ford to  be  delivered  to  plaintiff  by  the  agoit 
at  the  former  place.  Upon  more  careful  ex- 
amination we  are  of  opinion  that  there  is 
evidence  from  which  such  authoritT'  may 
properly  be  Inferred.  The  witness  Houston 
testifies  that  he  was  sending  plaintiff  to 
school  at  Klttrell,  that  when  the  session 
was  over,  on  June  1,  1906,  he  "went  to  the 
Seaboard  ticket  office  at  Sanford,  and  bought 
a  ticket  from  .the  agent  of  the  defendant 
from  Klttrell  to  Sanford."  that  the  ticket 
was  to  be  delivered  to  Cora  Beeves  at  Kltt- 
rell next  day  by  the  agent  there,  and  that 
the  agent  at  Sanford  agreed  to  notify  the 
Klttrell  agent  immediately.  Houston  fur- 
tbet  testified  that  he  at  once  wrote  plaintiff 
to  call  for  the  ticket  The  evidence  proves 
that  she  did  call  for  it  and  could  not  get 
it  and  was  delayed  several  days  before  the 
agent  at  Sanford  notified  the  agent  at  Kltt- 
rell. The  agent  at  Sanford  gave  to  Houston 
the  following  receipt:  "Received  of  John 
Houston  $2.55  for  one  first-class  ticket  to  be 
furnished  Cora  Reeves,  Klttrell,  N.  C,  to  San- 
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ford,  N.  0."  After  several  days  unexplained 
-delay  the  agent  at  Sanford  sent  the  following 
telegram  to  the  E:ittreU  agent:  "Sanford,  6 — 
5:  Agent:  Please  fnmlsli  Cora  Reeves  one 
flrst-idaBS  ticket  to  Sanford  advising  for  P. 
P.  O.  B.  Penny,  AgHit  S.  A.  U"  Terrell, 
the  agent  at  Klttrell,  testifies  that  plaintiff 
-called  for  the  ticket,  but  "I  had  no  authority 
to  issue  It  until  I  got  the  order  above  referred 
to."  We  think  from  the  above  evidence  that 
it  may  be  reasonably  Inferred  that  under 
the  rules  and  regulations  of  the  company  the 
agent  at  Sanford  was  authorized  to  receive 
at  that  office  the  price  of  a  ticket  from  Kltt- 
rell to  Sanford,  and  that  it  was  his  duty  to 
notify  the  agent  at  Klttrell  without  delay,  to 
the  end  that  he  may  deliver  it  to  plaintiff. 
The  language  of  the  witness  Terrell,  agoit 
at  Klttrell,  is  to  the  effect  that  upon  receipt 
of  the  telegram  be  did  have  authority  to  is- 
sue the  ticket,  and  the  only  reasonable  con- 
struction to  be  placed  upon  his  testimony  Is 
that  he  derived  such  authority  from  the  reg- 
ulations of  the  company.  The  form  of  the 
telegram  would  indicate  that  such  transac- 
tions were  not  foreign  to  the  business  of  the 
defendant,  and  ttiat  its  business  regulations 
provide  for  such  "pre-paid  orders." 

3.  The  defendant  excepted  to  the  action  of 
the  court  in  submitting  to  the  Jury  an  issue 
as  to  "willful  negligence,"  and  contends  that 
there  Is  no  evidence  of  willful  negligence. 
There  is  abundant  evidence  of  negligence  up- 
on the  part  of  the  agent  at  Sanford,  not  only 
from  the  plaintiff,  but  from  the  defendant 
In  any  view  of  the  evidence  the  agent  at 
Sanford,  upon  his  own  testimony,  as  well  as 
upon  all  the  other  evidence,  was  guilty  of 
negligence  in  the  discharge  of  his  duty  to 
the  plaintiff,  and  such  negligence  was  action- 
able. This  being  so,  In  consequence  of  the 
statement  contained  in  the  record,  the  ques- 
tion as  to  whether  there  is  any  evidence  of 
-willful  negligence  would  be  material  only 
upon  the  Issue  as  to  damages.  In  reference 
to  the  damages  the  record  states  that  there 
was  no  contest  as  to  the  ruling,  if  the  facts 
were  foond  as  shown,  about  the  amount, 
"provided  the  court  had  not  erred  in  refus- 
ing defendant's  motion  to  nonsuit."  We  have 
held  upon  the  facts  as  shown  by  defendant's 
own  evidence  the  court  did  not  err  in  refus- 
ing the  motion  to  nonsuit,  as  a  case  of  ac- 
tionable negligence  was  clearly  made  out. 
Therefore  the  damages  fixed  upon  by  con- 
sent remain  undisturbed,  as  the  contingency 
upon  which  the  court  would  be  authorized 
by  the  agreement  to  review  that  issue  has 
not  arisen.  Bvldently  the  sum  agreed  upon 
was  more  satisfactory  to  the  defendant,  in 
the  event  the  motion  to  nonsuit  could  not  be 
sustained,  than  the  trouble  and  expense  of 
another  trial. 

Upon  a  review  of  the  entire  record  we  find 
no  error. 


ALLEN  v.  NORTH   CAROLINA   R.  CO. 

(Supreme   Court  of  North   Carolina.     Dec.  2, 
1908.) 

1.  RAILBOADS  (S  400*)— COIilSIONS— IWJtTBIES 

TO  Pebson  oh  Track— Nkouoehcb. 

A  train  in  the  nighttime  baclced  along  a 
place  DSed  by  the  public  as  a  common  walkway, 
and  Btrack  a  pedestrian.  There  was  no  light 
on  the  end  of  the  car,  15  feet  high  and  36  feet 
long,  but  two  men  stood  in  the  middle  of  it 
with  lanterns  in  their  hands  hanging  by  their 
sides.  Held,  that  whether  the  lanterns  served 
the  same  purpose  as  a  light  on  the  end  of  the 
car,  80  as  to  give  warning  of  the  approach  of 
the  train,  was  tor  the  jury. 

[£d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1373;    Dec.  Dig.  {  400.*] 

2.  Raixboads  (8  369*)— INJUBIES  xo  Pebson 
o»  Tback— Neglioewck. 

It  is  negli(;ence  for  a  railroad  to  back  its 
train  in  the  mgbttime  along  a  place  used  by 
the  pnblic  as  a  common  walkway  without  a 
light  on  the  end  of  it,  so  as  to  give  warning  of 
its  approach. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1261 ;   Dec.  Dig.  t  369.*] 

8.  Railboads  ({  383*)— IitjUBncs  to  Pebson 

ON  TBAOK— CORTBIBTTTOBT  NEGLIGENCE. 

The  failure  of  a  railroad,  backing  its  train 
in  the  nighttime  along  a  place  used  by  the  pub- 
lic as  a  common  wauway,  to  place  a  light  on 
the  end  of  the  train,  so  as  to  give  warning  of 
its  approach,  does  not  relieve  a  pedestrian  of 
all  obligations  to  look  and  listen  for  trains, 
when  he  attempts  to  walk  on  or  cross  the 
tracks,  nor  does  it  absolve  him  from  the  conse- 

auences  of  his  neglect  to  take  proper  precau- 
ions. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1305-1309 ;   Dec.  Dig.  {  883.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Justice,  Judge. 

Action  by  Dora  Allen,  administratrix  of 
P.  H.  Allen,  deceased,  against  the  North  Car- 
olina Railroad  Company.  From  a  Judgment 
of  nonsuit  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

McNlnch  &  Kirkpatrlck  and  Morrison  & 
Wbltlock,  for  appellant.  W.  B.  Rodman,  for 
appellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  the  plaintifTs  Intestate  was  killed  on 
defendant's  track  on  February  2,  1908,  in 
the  city  of  Charlotte.  He  was  an  employ^ 
of  the  Seaboard  Air  Line,  and  had  left  his 
work  to  go  to  his  home.  The  tracks  of  the 
Seaboard  Air  Line  and  defendant  are  paral- 
lel for  some  distance,  and  people  habitually 
walk  on  the  tracks  of  both  roads  along  where 
the  accident  occurred.  There  Is  a  path  be- 
tween the  two  roads,  which  crossed  the 
track  of  the  defendant  twice  between  the 
two  crossings.  The  scene  of  the  accident 
was  between  the  two  crossings,  on  a  very 
dark  and  windy  night. .  A  train,  operated  on 
defendant's  road,  consisting  of  an  engine 
and  two  box  cars,  moving  backwards,  the 
engine  pushing  the  cars,  struck  the  intestate 
and  killed  him.  The  alleged  scene  of  this 
accident  is  on  an  embankment  some  15  feet 
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high,  and  about  586  feet  north  of  this  cross- 
ing of  the  two  railroads.  The  tracks  of  the 
defendant  and  the  Seaboard  Air  Line  are 
both  located  on  this  embankment,  and  10 
feet,  8  inches  apart  The  steam  of  the  en- 
gine was  shut  off,  and  the  train  was  moving 
downgrade  at  the  rate  of  about  12  miles  per 
hour. 

The  plaintiff  alleged  three  distinct  acts  of 
negligence,  to  wit,  that  the  defendant  op- 
erated an  engine  and  train  of  cars  over  a 
portion  of  its  track  mnning  through  A. 
street,  or  if  not  A.  street,  then  a  place  used 
as  a  common  walkway  by  the  public  In  the 
city  of  Charlotte,  on  a  very  dark  and  rainy 
night,  without  having  a  light  or  other  proper 
signal  on  the  lead  or  forward  car;  that  it 
ran  the  train  faster  than  the  law  allowed; 
that  it  ran  the  train  without  ringing  the  bell, 
as  the  law  required.  We  are  of  opinion  that 
there  is  error  in  his  honor's  ruling  in  sus- 
taining the  motion  to  nonsuit,  and  that  upon 
the  evidence  he  should  have  submitted  the 
case  to  the  jury  upon  proper  issues  and  In- 
stmctions.  It  is  in  evidence  that  the  car 
which  was  on  the  end  of  the  backing  train 
had  no  light  on  the  end  of  it,  but  that  two 
men  were  standing  in  the  middle  of  it  with 
lanterns  In  their  hands  hanging  by  their 
sides.  As  the  cars,  according  to  the  evi- 
dence, are  about  15  feet  in  height,  from  the 
earth,  and  near  36  feet  In  length,  we  are 
unable  to  say  whether  lanterns  so  held  in 
the  middle  of  the  car  could  be  readily  seen 
by  an  observant  person  on  the  tracks  below. 
Much  would  depend  upon  the  height  at  which 
the  lantern  was  held  above  the  top  of  the 
car.  We  think  this  is  a  matter  peculiarly 
for  the  consideration  of  the  Jury  as  to  wheth- 
er a  lantern  so  placed  would  answer  the 
same  purpose  as  one  on  the  end  of  the  car. 
It  has  been  repeatedly  held  by  this  court  that 
it  is  negligence  In  a  railroad  company  to 
back  its  trains  along  a  place  used  by  the  pub- 
lic as  a  common  walkway,  in  the  nighttime, 
without  a  light  on  the  end  of  the  backing 
train  so  as  to  give  warning  of  its  approach. 
It  is  true,  as  contended,  that  such  breach  of 
duty  does  not  relieve  the  Individual  of  all 
obligation  to  look  and  listen  for  engines  and 
trains,  when  he  attempts  to  walk  on  or  cross 
the  tracks  of  the  company,  nor  does  it  ab- 
solve him  from  the  consequences  of  such  neg- 
ligence. Ckwper  v.  RaUroad,  140  N.  C.  209, 
52  S.  E.  832,  3  L.  R.  A.  (N.  S.)  391;  Heaven- 
er  V.  RaUroad,  141  N.  C.  247,  53  S.  B.  513. 
But  we  find  In  the  record  nothing  that  would 
warrant  a  judgment  of  nonsuit  upon  the 
ground  of  contributory  negligence  apparent 
from  plaintiff's  evidence. 

There  is  also  evidence  that,  although  the 
whistle  was  blown  for  a  crossing  586  feet 
from  where  the  intestate  was  killed,  the  bell 
was  not  rung,  and  no  other  signal  given  of 
the  approach  of  the  train  after  it  passed  the 
crossing.    We  fail  now  to  see  how  the  speed 


of  the  train,  whether  4  or  12  miles  per 
hoar,  whether  In  violation  of  the  city  ordi- 
nance or  not,  could  have  been  the  proximate 
cause  of  the  Injury  under  the  circumstances 
of  this  case,  but  that  may  be  madis  clearer 
upon  the  next  trlaL 
New  trial. 


STATE  V.  SHINE. 

(Supreme  Ooort  of  North  Carolina.     Nov.  19, 
1908.) 

1.  Cbimiwal   Law   (|   218*)  —  PBKi.naKABT 

WabBANT  —   SOFFICISNOT  —   "WKLOTXr"   — 
"MiSDEMEANOB." 

Since  the  punishment  for  retailing  spirit- 
uous liquors  is  that  fixed  for  a  misdemeanor, 
under  Revisal  1905,  §  3291,  providing  that  a 
"felony"  is  a  crime  punishable  bj  either  deatli 
or  imprisonment  in  the  state's  prison,  and  that 
any  other  crime  is  a  "misdemeanor,'  the  word 
"feloniously,"  in  a  warrant  charging  that  ac- 
cused unlawfully,  willfully,  and  feloniously  re- 
tailed qtirituous  liquors,  is  superfluous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  218.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2736-2744:  vol.  8,  p.  7662;  vol.  5, 
pp.  4S3&,  4534;  vol.  8,  p.  7722.] 

2.  Cbiminai,   Law    (|   218*)  —  Pbeluonabt 

WABBANT— SUFFICIENCT. 

The  words  "guilty  of  a  second  offense." 
in  a  warrant  cfaaigins  accused  with  retailing 
spirituous  liquor,  may  oe  treated  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Cnminal 
Law,  Dec  Dig.  <  218.*] 

3.  Criminal  Law   (§   220*)  —  Pbeumihabt 

W  ABBANT— Amen  DME  NT. 

Under  Revisal  1905,  S  1468,  authorizing  the 
allowance  of  amendments  to  pleadings  on  appeal, 
etc,  the  superior  court,  on  appeal  from  a 
conviction  in  the  recorders  court  of  a  violation 
of  Laws  1905,  p.  495,  c.  497,  i  12,  prohibiting 
the  sale  of  intoxicating  liquois,  may  permit  an 
amendment  to  the  warrant  by  striking  out  the 
word  "feloniously"  and  the  words  "guilty  of  a 
second  offense,"  provided  sufficient  matter  re- 
mains to  permit  the  court  to  proceed  to  judg- 
ment within  Revisal  1905,  i  3254. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  220.*] 

4.  COUBTB  (J  41*)— OBOAWIZATrOK  OF  CorsTS 

— Statutes — Vamdity. 

Under  Const,  art.  4,  S,  12,  empowering  the 
General  Assembly  to  distribute  jurisdiction  lie- 
low  the  Supreme  Court  among  other  courts 
prescribed  in  the  Constitution,  or  which  may 
be  created  by  the  Legislature,  if  done  withou^ 
conflict  with  other  provisions  of  the  Constitu- 
tion, Laws  1907,  p.  1258,  c.  800,  |  4,  creating 
the  recorder's  court  of  a  county  with  exclusive 
original  jurisdiction  of  misdemeanors,  etc,  and 
preserving ,  the  right  to  a  jury  trial  by  giving 
the  right  of  appeal  and  trial  de  novo  in  the  su- 
perior court,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  41.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;   B.  F.  Long,  Judge. 

Will  Shine  was  convicted  of  retailing  apk- 
ituouB  liquors,  and  he  appeals.    Affirmed. 

Bedwlne  &  Slkee,  for  am>eiurtit  Asst. 
Atty.  Gen.  Clement,  for  the  State. 
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CLARK,  C.  J.  Tbe  defendftnt  was  tried  In 
tbe  superior  court  upon  appeal  from  the  re- 
corder's court  of  Monroe.  The  offense  charg- 
ed was  retailing  spirituous  liquor.  In  tbe 
itrarrant  It  was  charged  that  the  offense  had 
been  coounltted  unlawfully,  willfully,  and 
"feloniously."  The  punishment  prescribed  is 
that  of  a  misdemeanor  (ReTlsal  1903,  8  3291), 
and  that  fixes  the  grade  of  the  offense.  S.  v. 
Fesperman,  108  N.  C.  770,  13  8.  E.  14;  8. 
V.  Lytle,  138  N.  a  744,  61  8.  E.  66.  The  word 
"feloniously"  must  therefore  be  treated  as 
surplusage  (8.  t.  Edwards,  90  N.  C.  710,  and 
cases  there  cited),  as  must  also  the  allegation 
that  the  defendant  was  "guilty  of  a  second 
offense."  The  unnecessary  words  did  not 
TlOate  8.  V.  Fain,  106  N.  C.  766,  11  S.  B.  693, 
S.  ▼.  Hart,  116  N.  C.  878,  20  8.  B.  1014,  and 
S.  T.  Darden,  117  N.  C.  697,  23  8.  E.  106. 
Besides,  on  appeal  his  honor  permitted  the 
warrant  to  be  amended,  as  he  had  the  right 
to  do  (Revlsal  1905,  {  1468)  by  striking  out 
these  superfluous  words,  and  still  "sufficient 
matter  appears  in  the  bill  to  permit  tbe  court 
to  proceed  to  Judgment"  (Revlsal  1905,  { 
3264)  for  an  offense  under  Laws  1006,  p.  495, 
c.  407,  i  12. 

Laws  1907,  p.  1258,  c.  860,  {  4  (S),  creating 
tbe  recorder's  court  of  Monroe  provides  that: 
"Said  court  shall  have  exclusive  original  ju- 
risdiction to  hear  and  determine  all  other 
criminal  offenses  committed  within  the  coun- 
ty of  Union  below  the  grade  of  a  felony  as 
now  defined  by  law,  and  all  other  such  of- 
fenses committed  within  the  county  of  Union 
are  hereby  declared  .to  be  petty  misdemean- 
ors." The  Constitution  (article  4,  S  12) 
gives  to  the  Oeneral  Assembly  express  power 
to  allot  and  distribute  tbe  Jurisdiction  be- 
low the  Supreme  Court  among  the  other 
courts  prescribed  in  the  Constitution,  or 
which  may  be  created  by  the  Legislature,  la 
such  manner  as  it  may  deem  best,  if  done 
without  confiict  with  other  provisions  of  this 
Constitution.  In  pursuance  of  this  provision 
the  General  Assembly  created  criminal  courts 
with  right  of  appeal  direct  to  this  court 
This,  we  were,  compelled  to  hold,  was  "in 
confiict  with  other  provisions  of  this  Con- 
stitution." Rhyne  v.  Lipscombe,  122  N.  C. 
650.  29  8.  B.  67;  Tate  v.  Commissioners, 
122  N.  C.  661,  29  8.  E.  60.  In  response  to 
the  public  needs  and  a  general  public  de- 
mand for  courts  that  could  make  speedy  and 
inexpensive  trial  of  lesser  offenses  the  Gen- 
eral Assembly  thereupon  instituted  the  poli- 
cy of  establishing  courts  for  the  trial  of 
petty  misdemeanors,  without  Jury,  preserv- 
ing the  right  to  a  jury  trial  by  giving  the 
right  of  appeal  and  trial  de  novo  In  the  su- 
perior court  This  was  assailed  by  attack- 
ing the  statute  creating  the  police  court  of 
AsbevlUe,  but  it  was  held  constitutional  in 
State  V.  Lytle,  138  N.  C  738,  61  8.  B.  66, 
after  the  fullest  consideration.  It  was  there 
held,  at  pages  743,  744  of  138  N.  C,  61  S.  E. 


66,  that  tbe  Oeneral  Assembly,  liaving  trans- 
ferred high  misdemeanors  Into  the  grade  of 
felony,  was  acting  in  the  scope  of  Its  powers 
,in  classing  all  other  misdemeanors  as  petty 
misdemeanors.  This  not  only  complies  wlti> 
tbe  words  and  spirit  of  tbe  Constitution,  but 
a  party  who  has  been  tried  before  one  of 
these  courts,  with  opportunity  to  answer,  has 
been  put  to  no  disadvantage,  as  compared 
with  those  whose  first  hearing  is  before  tbe 
grand  Jury,  where  neither  he  nor  bis  wit- 
nesses have  any  opportunity  to  be  heard. 
The  right  of  appeal  preserves  the  right  of 
trial  by  Jury.  JBtate  t.  Jones,  139  N.  C.  618, 
52  8.  B.  240,  2  L-  R-  A.  (N.  8.)  813,  and  State 
V.  Brittain,  148  N.  O.  6T0,  67  8.  B.  352,  citing 
with  approval  State  v.  Lytle,  supra.  Though 
the  defendant  was  sentenced  to  12  months 
on  the  roads,  he  was  convicted  of  a  misde- 
meanor only,  and  had  bis  trial  before  jury 
and  Judge  in  the  superior  court  In  State  v. 
Baskervllle,  141  N.  C.  818,  63  S.  B.  742,  this 
court  sustained  the  constitutionality  of  the 
act  creating  the  police  court  of  Raleigh, 
which  conferred  upon  such  court  "power  and 
Jurisdiction  over  all  misdemeanors  committed 
within  the  corporate  limits"  of  Raleigh  or  In 
Raleigh  township.  Tbe  police  court  of  Win- 
ston was  upheld  in  State  v.  Jones,  143  N.  C. 
460,  69  S.  E.  117,  though  its  constitutionality 
was  assailed  on  the  same  ground  as  here 
that  there  was  no  indictment  found  by  a 
grand  Jury.  The  offense  there  charged  was  a 
^'petty  misdemeanor  for  larceny  of  goods  less 
than  $10  in  value."  The  court  said  the  "same 
point  has  been  fully  discussed  and  settled  iu 
State  ▼.  Lytle,  138  N.  C.  738,  51  S.  E.  66." 
We  regard  tbe  matter  as  settled. 
No  error. 


HAINES  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  2, 
1908.) 

1.  Tbial  (§  295*)— Instructions— CoNBTBXJCr 
TiON  AS  A  Whole. 

An  instruction,  in  an  action  on  a  note  as- 
signed to  plaintiffs  to  secure  a  debt,  defendants 
pleading  payment  of  the  debt,  that,  plaintiff 
having  produced  the  note,  and  the  execution 
and  assignment  to  plaintiffs  having  been  ad- 
mitted, the  burden  was  on  defendants  to  estab- 
lish their  contention  was  not  reversible  error, 
where  die  court  instructed  that  the  burden  of 
the  issue  of  indebtedness  was  on  plaintiff,  and 
that  if  on  considering  tbe  defense  the  jury,  were 
satisfied  by  the  greater  weight  of  the  evidence 
that  defendants  were  indebted  to  plaintiffs,  they 
should  find  for  plaintiffs. 

.    {'Eld.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §i  703-7ir;   Dec.  Dig.  «  205.»] 

2.  TSIAL    (J    285*)— iNSTBUOnONB— CONSTBTTC- 
nON  AS  A  WHOU!. 

If,  when  instructions  are  construed  togeth- 
er, they  present  the  law  fairljr,  error  In  an  in- 
struction considered  apart  will  not  authorize 
a  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  703-717 ;   Dec.  Dig.  i  205.*] 
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Appeal  from  Saperlor  Court,  Gaston 
County;    Justice,  Judge. 

Action  by  Henry  A.  Haines  and  another 
against  J.  A.  Smith  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
AflSrmed. 

The  action  was  to  recover  the  amount  of  a 
note  for  $3,000,  secured  by  a  mortgage  on 
property,  executed  by  defendant  Plnchback, 
Indorsed  by  him  to  his  codefendant  Smith, 
and  by  blm  assigned  by  indorsement  to  plain- 
tiffs. On  issues  submitted  there  was  ver- 
dict for  plaintiffs,  and  defendants  excepted 
■and  appealed. 

A.  O.  Mangum  and  Tlllett  &  Onthrle,  for 
appellants.     O.  F.   Mason  and  Clarkson  A 
Dnls,  for  appellees. 
• 

PER  CURIAM.  The  objection  to  the  valid- 
ity of  this  trial,  chiefly  insisted  on  by  de- 
fendants, was  for  alleged  error  In  a  portion 
of  his  honor's  charge  In  reference  to  the  bur- 
den of  proof.  The  execution  of  the  note  and 
mortgage  and  transfer  by  Indorsement  to 
plaintiffs  were  admitted  on  the  trial,  and 
the  evidence  tended  to  show  that  these  in- 
struments were  executed  and  assigned  to 
plaintiffs  to  secure  them  for  certain  advance- 
ments made,  and  to  be  made,  by  plaintiffs, 
«nd  the  plaintiffs'  evidence  tended  to  show 
that  under  this  contract  they  had  made  ad- 
vancements to  defendants,  and  that  more 
than  18,000  of  such  money  was  unpaid  and 
still  due  from  defendants.  Defendants  In 
their  answer  denied  any  and  all  Indebtedness 
l>y  reason  of  these  advancements,  and  cialm- 
«d,  further,  that  any  and  all  advancements 
made  by  plaintiffs  to  defendants  had  been 
fully  paid.  In  connection  with  this  denial 
«f  indebtedness  the  answer  contained  further 
statement  indicating  that  the  note  and  mort- 
gage had  been  assigned  to  secure  advance- 
ments to  the  amount  of  $8,538,  alleged  by 
plaintiffs  to  have  been  already  made,  and 
on  condition  that  additional  advancements 
should  be  made  by  plaintiffs;  but  these  al- 
legations do  not  lead  to  any  definite  aver- 
ment, and,  as  we  interpret  the  answer,  It 
amounted  to  a  denial  of  any  indebtedness 
and  a  claim  of  payment,  and  we  do  not  dis- 
cover In  the  record  any  objection  to  the  issues 
-submitted,  one  being  on  the  Indebtedness  t>y 
note  and  mortgage,  and  the  second  as  to  the 
amount  of  same.  The  court  charged  the 
Jury  on  these  issues,  and  the  portion  of  the 
charge  objected  to  was  that  wherein  his  hon- 
or told  the  Jury  that,  plaintiffs  having  pro- 
duced the  note  and  mortgage  In  question, 
and  the  execution  and  assignment  by  Indorse- 
ment to  plaintiffs  having  been  admitted,  this 
would  make  a  prima  facie  case,  and  there- 
upon the  burden  would  shift  to  defendants 
to  establish,  by  the  greater  weight  of  the  evi- 
dence, that  the  contention  made  by  defend- 
ants, in  order  to  discharge  themselves  from 


liability  in  the  note,  was  true;  the  position 
being  that,  as  the  evidence  showed  that  the 
note  was  given  as  collateral.  Its  production 
and  proof  of  execution  did  not  make  out 
plaintiffs'  case  of  Itself,  but  It  was  still  in- 
cumbent on  plaintiffs  to  establish  the  In- 
debtedness and  the  amount  thereof  by  evi- 
dence ultra.  The  position  Is  no  doubt  cor- 
rect, but  we  do  not  think  It  Is  available  to 
defendants  on  this  record.  We  have  held.  In 
several  recent  decisions:  "^he  charge  to  a 
Jury  must  be  considered  as  a  whole.  In  the 
same  connected  way  In  which  It  was  given, 
and  upon  the  presumption  that  tbe  Jury  did 
not  overlook  any  portion  of  It  If,  when  so 
construed,  it  presents  the  law  fairly  and  cor- 
rectly, It  will  afford  no  ground  for  reversing 
the  judgment,  though  some  of  the  expres- 
sions, when  standing  alone,  might  be  regard- 
ed as  erroneous."  And  a  correct  ai^llcatlon 
of  this  wholesome  principle  will  show  that 
the  charge  Is  free  from  reversible  error. 
The  court  at  the  outset  had  placed  the  burden 
of  this  issue  of  Indebtedness  on  the  plain- 
tiff, and  In  the  closing  paragraph  of  the 
charge  liad  told  the  jury:  "If  upon  all  the 
testimony,  taking  Into  consideration  the  de- 
fense set  up  by  defendants,  or  If  upon  all 
the  testimony  given,  you  are  satisfied,  by 
the  greater  weight  of  the  evidence,  that  the 
defendants  are  indebted  to  the  plaintUTs. 
you  will  answer  the  first  Issue  Tes.' "  Tak- 
ing the  charge  as  a  whole,  we  think  the 
burden  of  the  issue  to  establish  the  debt  se- 
cured by  the  mortgage  was  clearly  placed  on 
the  plaintiffs,  and  In-  the  portion  of  the 
(Charge  objected  to  the  court,  In  placing  up- 
on the  defendants  the  burden  of  establish- 
ing his  "contention,"  could  only  have  refer- 
red to  defendants'  position  as  to  payment 
and  the  charge  was  no  doubt  so  understood 
by  the  jury. 

Every  position  available  to  defendants  on 
the  evidence  was  fairly  presented  to  the  jury 
In  the  principal  charge  of  the  court,  and  in 
response  to  defendants'  prayers  for  Instruc- 
tion, which  were  given  to  the  jury  without 
substantial  alteration. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 

No  error. 


LANBT  et  al.  v.  HUTTON  &  BOURBON- 
NIAS  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  2, 
1908.) 

1.  Justices  of  the  Pkack  ({  122*)— Judguent 

.   BT    DBFAUI.T  —  PBOOESS    AOAHTSr    NONBESI- 
DKITTS. 

A  justice's  judgment  by  default  entered 
against  nonnMidents  of  his  county  on  a  sum- 
moni  served  leas  than  10  days  before  the  return 
day,  contrary  to  the  Revlsal  of  190S,  S  1451, 
which  is  Intended  to  afford  such  defendants 
reasonable  time  to  appear  and  plead,  is  not 
void,  but  irregular,  or  at  mo>t  voidable,  and,  if 
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defendants  do  not  appear  to  aak  for  time  to 
plead  or  move  to  set  aside  the  judgment,  the  ir- 
refrularity  ia  waived. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  (  383 ;    Dec.  Dig.  {  122.*] 

2.  JUSncBB  OF  THE  PXAOB  (|  161*)— REVIEW— 

Appeabakob— Waitbb  or  Defects. 

An  appearance  and  demurrer,  on  appeal 
from  a  justice's  judgment  by  default  entered 
Against  nonresidents  of  his  county  on  a  sum- 
mons served  less  than  10  days  before  the  return 
day,  contrary  to  the  Revisal  of  1906,  i  1451,  is 
a  waiver  of  the  irregularity  in  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Justice*  of 
the  Peace,  Cent  Dig.  t  B96;   Dec.  Dig.  {  161.*] 

3.  JrSTICES    OF  THE    PEACE   (J    174*)— REVIEW 

— Demubreb  OS  Appeai.. 

If  the  summons  and  the  justice's  return  on 
appeal  do  not  show  a  misjoinder  of  causes  of 
action,  an  objection  on  the  ground  of  misjoinder 
should  be  taken  by  answer,  as  required  by  Re- 
visal 1905,  8  477,  and  not  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  600%;  Dec.  Dig.  S 
174.*] 

4.  Appeai.  ahd  Ebbob  ($  882*)— Review— E»- 

TOPPEL. 

A  party  cannot  complain  on  appeal  of  tes- 
timony admitted  without  objection ;  similar  tes- 
timony having  been  elicited  by  himself  on  cross- 
«xamination. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3591-3810;  Dec.  Dig.  i 
882.*] 

Appeal  from  Superior  Court,  Caldwell 
County;  Ferguson,  Judge. 

Action  by  W.  R.  Laney  and  others  against 
Hutton  &  Bourbonnlas  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

M.  N.  Harshaw,  for  appellants.  Mark 
Squires  and  B.  B.  Cline,  for  appelleea 


WALKER,  J.  This  action  was  brought  be- 
fore a  justice  to  recover  an  Indebtedness  by 
the  defendants  to  the  plaintiffs  for  work  and 
labor  performed  at  their  request  The  sum- 
mons was  Issued  January  16,  1907,  to  Cald- 
-well  county  for  Will  Wllkerson,  who  resided 
therein,  and  to  Catawba  county  for  Hutton 
A  Bourbonnlas,  returnable  February  1,  1907. 
It  was  served  on  Hutton  &  Bourbonnlas  Jan- 
uary 28,  1907.  They  did  not  appear,  and 
the  Justice  gave  Judgment  for  the  plaintiffs 
on  February  1, 1907.  Defendants  afterwards 
appealed  to  the  superior  court  The  defend- 
ants, Hutton  ft  Bourbonnlas,  alone  appealed 
to  this  court  The  Jury  returned  a  verdict 
for  the  plaintiffs,  and  Judgment  was  entered 
thereon. 

In  the  superior  court,  the  defendants  de- 
murred for  misjoinder  of  causes  of  action,  as 
«ach  plaintiff  had  a  separate  cause  of  action. 
The  defendants  Hutton  &  Bourbonnlas  con- 
tended here  that  tbe  action  should  be  dis- 
missed, as  the  justice  entered  Judgment 
when  the  summons  bad  not  been  served  10 
days  before  the  day  on  which  It  was  returna- 
ble, contrary  to  Revisal  1905,  {  1451.  Tbe 
irregularity  in  this  respect  was  waived,  as 


the  defendants  did  not  appear  before  the  Jus- 
tice and  ask  for  further  time  to  plead,  nor 
did  they  move  before  him  to  set  aside  tbe 
judgment,  nor  did  they  move  In  the  superior 
court  to  dismiss,  if  that  would  have  been  a 
proper  motion,  but  they  entered  a  general  ap- 
pearance and  demurred,  and,  l)esldes,  have 
bad  full  opportunity  to  plead  to  the  merits 
and  have  tbe  issues  tried  by  a  Jury.  The  de- 
fect In  the  Justice's  proceedings  was  thereby 
waived  or  cured.  Roberts  v.  Allman,  106  N. 
C.  891,  11  8.  B.  424;  Wheeler  v.  Cobb,  76  N. 
C.  21.  Section  1451  of  the  Revisal  of  1905, 
was  evidently  Intended  to  afford  the  defend- 
ants a  reasonable  opportunity  to  appear  and 
plead.  The  Judgment  was  not  void,  but  ir- 
regular, or  at  most  voidable.  Oulon  v.  Mel- 
vln,  69  N.  C.  242;  Straybom  ▼.  Blalock,  92 
N.  C.  293. 

The  demurrer  for  misjoinder  was  properly 
overruled,  as  It  appears  from  the  summons 
and  Justice's  return  that  the  plaintiffs  al- 
leged that  the  debt  was  due  to  the  piaintlffa 
Jointly,  and  not  severally.  If  this  was  not 
true,  the  objection  should  have  'been  taken 
by  answer,  for.  In  passing  upon  the  defend- 
ants' demurrer,  we  can  consider  only  the  al- 
legations of  tbe  complaint  Revisal  1906,  S 
477. 

With  regard  to  the  declarationiB  of  Wllker- 
son, It  may  be  said  that  the  plaintiff,  W.  R. 
Laney,  testified,  without  objection,  that  Hut- 
ton had  told  him  that  Wllkerson  was  work- 
ing for  Hutton  ft  Bodrbonnias,  and,  on  cross- 
examination  by  the  defendants,  he  further 
testlfled  fully  in  regard  to  the  matter  and  to 
the  same  effect. 

The  motion  to  nonsuit  upon  the  evidence 
was  properly  overruled,  as  there  was  suffi- 
cient evidence  to  establish  the  plaintiffs' 
claim.  W.  R.  Laney  testified  that  Hutton 
told  him  the  debt  was  due  and  would  be 
paid. 

We  have  examined  the  numerous  excep- 
tions carefully,  and  find  no  error  In  the  rul- 
ings of  the  court.  The  exceptions  not  men- 
tioned by  us  require  no  special  discussion. 

No  error. 


MOORE]  et  al.  v.  PARKER  et  nx. 

(Supreme  Court  of  North  Carolina.     Dec.  2, 
190a) 

PABTrnowtt  116*)— Eftect  of  Acttjai.  Pab- 

TITION — WaTEB  RiORTB  ACQUIBEn. 

An  owner  of  land  through  which  two 
streams  flowed  built  a  mill  on  the  first  stream, 
and  cut  a  channel  from  the  second  into  the 
head  of  the  pond,  and  maintained  a  dam  in  the 
second  to  divert  the  water  into  tlie  channel. 
Tlie  land  was  partitioned,  and  the  lot  on  which 
the  mill  stood  together  with  the  full  power  of 
the  mill  and  water  power,  was  awarded  to 
one.  The  value  of  the  mill  was  considered  in 
making  tbe  division.  Held  tliat,  on  the  water 
power  being  included  in  tbe  lot  so  awarded, 
ne  acquired  an  easement  to  use  water  from  the 
second  stream,  added  to  the  water  of  the  first 
so  as  to  obtain  full  power  of  the  mill  at  the 
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height  of  the  dam  when  the  mill  was  used  by 
the  owner. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  i  lie.*] 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;. Ferguson,  Judge. 

Action  by  P.  H.  Moore  and  others  against 
Leroy  Parker  and  wife.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Action  against  defendants  for  obstructing 
plaintiff's  use  of  water  from  Rocky  creek 
to  aid  In  running  bis  mill,  and  counterclaim 
pleaded  because  plaintiff,  by  raising  his 
dam,  bad  water-sobt>ed  the  land  of  defend- 
ant The  Jury  gave  each  side  a  verdict  for 
$100.  Tlte  lands  of  the  plaintiff  and  defend- 
ant formerly  belonged  to  William  Anderson. 
Hunting  creek  and  Rocky  creek  both  flowed 
through  the  lands  of  William  Anderson.  Up- 
on the  bank  of  Hunting  creek  William  An- 
derson built  a  mill.  Rocky  creek  by  its  nat- 
ural course  ran  into  Hunting  creek  about 
100  yards  below  the  mill,  and  naturally  the 
water  of  Rocky  creek  furnished  no  addition- 
al power  to  Anderson's  mill.  He,  being  the 
owner  of  the  land,  conceived  the  idea  of  in- 
creasing the  power  of  his  mill,  by  cutting 
an  artlflcial  channel  from  Rocky  cre^  into 
the  head  of  his  mill  pond  on  Hunting  cteek. 
This  channel  was  cat  over  the  land,  which 
afterwards  became  lot  No.  4,  in  the  partition 
proceedings,  and  fell  to  the  defendants.  Aft- 
er cutting  this  channel  it  was  necessary  to 
keep  a  little  dam  or  obstruction  in  Rocky 
creek,  at  the  mouth  of  the  channel,  in  order 
to  divert  the  water  from  Its  natural  flow. 
William  Anderson  had  the  right,  of  course, 
to  construct  this  channel,  and  to  keep  It  In 
repair,  and  use  the  water  for  the  purpose  of 
increasing  the  power  of  his  mill.  During 
the  remainder  of  his  lifetime,  he  used  the 
channel  for  tbua  conveying  water  whenever 
needed.  At  his  death  a  partition  proceeding 
was  flied  by  his  heirs  at  law  for  a  division 
of  bis  lands.  The  commissioners  went  upon 
the  premises  and  divided  his  lands  into  nine 
parts.  This  mill  being  situated  upon  the 
lands.  In  making  a  division  its  value  was 
considered.  The  mill  without  the  water  pow- 
er would  be  of  very  little  value.  It  stood 
upon  lot  No.  9  owned  by  plaintiff,  as  to  which 
the  allotment  provided  "so  as  to  Include  the 
full  power  of  the  mill  shoal  and  water  pow- 
er on  both  sides  of  the  mill  pond,  so  as  to 
keep  It  in  repair  and  convey  water  to  the 
mill."  Prom  the  verdict  and  Judgment  the 
defendants  appealed. 

FInley  &  Hendren,  for  appellants.  W.  W. 
Barber,  for  appellees. 

CLARK,  C.  J.  (after  stating  the  facts  as 
above).  His  honor  charged  the  Jury:  "It  is 
conceded  by  both  parties  that  William  Ander- 
son owned  the  lands  In  controversy,  and  that 
partition  was  had  between  his  heirs,  to  one 


of  whom  section  0  was  assigned.  Including  the 
mill  on  Hunting  creek,  and  without  giving  a 
description  of  the  land  assigned  it  to  O.  L. 
Anderson.  This  provision  Is  added  to  the 
general  description:  'So  as  to  include  full 
power  of  the  mill  shoal  and  water  power  on 
both  sides  of  the  mill  pond,  so  as  to  keep  in 
repair,  to  convey  water  to  the  mill.'  If  you 
flnd  from  the  evidence,  by  its  greater  weight, 
that  at  the  time  the  partition  was  had,  and, 
therefore,  while  William  Anderson  was  the 
owner  of  all  the  lands  set  out  in  the  partition 
proceedings,  and  the  owner  of  the  mill,  water 
was  brought  from  Rocky  creek  into  the  mill 
pond  as  a  part  of  the  water  power  necessary 
for  running  the  mill;  that  the  water  power 
was  included  in  the  partition  proceedings  and 
assigned  to  0.  L.  Anderson,  who  was  to  be 
the  owner  of  section  No.  9 — and  U  you 
should  so  find,  then -you  will  Inquire  whether 
the  defendant  has  diverted  the  water  from 
that  course  so  as  to  lessen  the  water  power 
used  by  Anderson,  and  In  contemplation  of 
the  commissioners  at  the  time  they  made  the 
partition."  The  defendant  excepted,  but  we 
find  no  error.  The  Jury  found  that  the  de- 
fendant had  wrongfully  diverted  the  water, 
and  wrongfully  refused  to  allow  the  plaintiff 
to  convey  the  water  from  Rocky  creek,  to 
his  damage  $100,  and  that  the  plaintiff  bad 
maintained  bis  dam  at  a  height  greater  than 
the  mill  dam  was  at  the  time  of  the  parti- 
tion, thus  overflowing  and  sobbing  defend- 
ant's land,  to  his  damage  $100.  The  court 
thereupon  adjudged  that:  "The  plaintiff  Is 
entitled  to  the  use  of  the  same  ainount  of 
water  as  was  usual  to  run  through  the  ar- 
tificial channel  from  Rocky  cre^  to  the 
head  of  the  mill  pond  of  plaintiff,  when  a 
dam  or  obstruction  was  In  the  creek  at  the 
head  of  the  channel,  at  or  prior  to  the  date 
of  the  partition  of  the  lands  of  William  An- 
derson, and  such  amount  of  water  as  was 
used  by  the  said  William  Anderson;  and  the 
plaintiff  shall  have  a  right  to  enter  upon  the 
lands  of  the  defendant  for  the  purpose  of 
keeping  op«i  the  artificial  channel  used 
for  diverting  water  from  Rocky  creek  to 
the  mill  pond,  and  also  for  the  purpose  of 
keeping  such  dam  or  obstruction  in  the  creek 
as  will  cause  the  water  to  flow  through  the 
artificial  channel  in  such  quantity  as  was 
used  by  William  Anderson  during  bis  life- 
time, for  the  purpose  of  furnishing  power  to 
the  mill.  It  is  further  ordered  and  adjudg- 
ed by  the  court  that  the  plaintiff  recover  of 
the  defendant  the  sum  of  $100  for  damages 
for  the  wrongful  diverting  of  the  water  from 
the  mill  pond  of  the  plaintiff's  mill.  It  is 
further  considered  and  adjudged  by  the  court 
that,  the  Jury  having  found  that  the  plaintiff 
Is  maintaining  his  dam  in  excess  of  what  It 
was  at  the  date  of  the  partition  proceedings, 
and  that  by  reason  of  said  dam  being  raised 
and  so  maintained  the  land  of  the  defendant 
has  been  sobbed,  it  Is  therefore  considered 
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and  adjud&ed  by  tbe  court  that  the  defend- 
ant recover  of  the  plaintiff  the  sum  of  $100 
for  all  damage — part,  present,  and  proapec- 
tive — by  reason  of  the  raising  of  the  dam 
to  Its  present  height;  both  parties  consenting 
that  the  amount  named  should  be  for  all 
damages.  It  is  farther  considered  and  ad- 
judged by  the  court  that  the  plaintiff  recover 
cost  of  the  defendant  In  his  action."  The 
defendants  except  because  the  jury  did  not 
find  how  much  water  from  Rocky  creek  Wil- 
liam Anderson  was  accustomed  to  use,  but 
they  submitted  no  Issues  or  prayers  on  that 
subject  The  contest  was  whether  the  plain- 
tiff had  an  easement  to  use  the  water  as  Wil- 
liam Anderson  had  done.  There  was  no  de- 
mand to  more  particularly  specify  Its  extent. 
The  easement  was  to  use  enough  water  from 
Rocky  creek,  added  to  that  from  Hunting 
creek,  to  "Include  the  full  power  of  the  mill 
shoal  and  wat»  power  on  both  sides  of  tbe 
mill  pond"  at  the  height  of  the  dam  when 
tbe  mill  was  used  by  William  Anderson,  and 
now  by  this  verdict,  and  with  the  consent  of 
parties  as  expressed  in  the  judgment,  the 
"full  power"  Is  what  Is  required  to  run  the 
mill  with  the  dam  at  its  present  height  If 
the  plaintiff  should  seek  to  use  more  water 
from  Rocky  creek  than  Is  reasonably  neces- 
sary, and  shall  waste  it  by  running  It  over 
his  dam,  the  defendant  by  proper  proceedings 
can  have  the  extent  of  the  easement  more 
accurately  measured  and  defined,  unless  the 
parties  by  themselves,  or  by  friendly  arbitra- 
tion, shall  agree  upon  what  Is  an  adequate, 
but  not  excessive,  enjoyment  of  tbe  ease- 
ment— which  they  should  be  able  to  do,  now 
the  legal  questions  Involved  are  determined. 
No  error. 


RHBINSTBIN  DRY  GOODS  CO.  v. 

McDOUGALL  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  25. 

1908.) 

1.  Pabtnebshif  (§  37*)— liABiLrrr  as  Pabt- 

MEB  —  IrFOBMATION    TO  AND   TBOU   COMMKB- 

ciAX  Agencies. 

Defendant,  having  erroneously  Informed  a 
commercial  agency  that  he  was  a  member  of  a 
firm,  was  liable  to  plaintiff,  who,  on  receiving 
such  information  from  the  agency,  sold  to  tlie 
firm,  for  such  eoods  aa  piaiutiff  acid  to  it  prior 
to  expiration  of  a  reasonable  time,  after  defend- 
ant nive  notice  to  tbe  agency  correcting  the  er- 
ror, for  the  agency  to  give  plaintiff  such  new  in- 
formation. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  62;    Dec  Dig.  {  87.*] 

2.  Evidence   (S  357*)— Lettebs  WBrrrKN  to 
Agent  of  Otheb  Pabtt. 

A  commercial  agency,  of  which  plaintiff  ob- 
tained information  that  defendant  was  a  mem- 
ber of  a  firm,  was  the  agent  of  plaintiff,  which, 
on  the  strength  of  the  information,  sold  to  the 
firm,  so  that  it  was  competent  for  defendant  to 
put  in  evidence  a  copy  of  his  subsequent  letter 
to  the  agency  that  he  was  not  a  member  of  the 
firm. 

fEd.   Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  If  1492-1495 ;   Dec  Dig.  {  357.*] 


3.  Evidence   (8   185*)-^Pabol  Evidence   of 

I.2TTEB — Notice  to  Pboduce. 

Defendant  not  having  kept  a  copy  of  the 
letter  written  by  him  to  a  commercial  agency, 
the  agent  of  plaintiff,  in  order  to  give  proof  of 
Its  contents,  properly  gave  notice  to  produce  tbe 
letter  to  plaintiff's  attorney,  without  giving  any 
to  the  agency,  which  was  not  a  party. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §(  653,  6S6 ;   Dec.  Dig.  {  185.*] 

Appeal  from  Superior  Court,  New  Hanover 
Coimty;  Long,  Judge. 

Action  by  tlie  Rheinsteln  Dry  Goods  Com- 
pany against  Bettle  McDougall  and  others. 
Judgment  for  plaintiff.  Defendant  L.  A. 
Monroe  appeals.    Reversed. 

H.  McClommy  and  H.  L.  John,  for  appel- 
lant 

CLARE,  C.  J.  The  appellant  is  the  same 
defendant  (Monroe),  and  tbe  question  is  In 
regard  to  liability  incurred  by  him  for  the 
same  firm,  as  in  Drewry  v.  McDougall.  145 
N.  C.  286,  68  S.  E.  73.  In  October,  1902,  Mon- 
roe wrote  a  letter  to  R.  G.  Dun  &  Co.,  in 
reply  to  their  inquiry.  In  which  he  stated  that 
he,  with  others  named,  was  a  memt>er  of 
tbe  firm  of  B.  &  8.  McDougall.  R.  G.  Dun  & 
Co.  gave  ttiat  information  to  the  plaintiff 
company,  one  of  their  patrons,  who  sold 
goods  to  said  B.  &  S.  McDougall  from  Janu- 
ary 6,  to  March  27,  1903.  The  defendant 
Monroe  sought  to  Show  that  be  notified  R.  G. 
Dun  &  Co.,  prior  to  tbe  time  plaintiff  sold 
these  goods,  that  the  letter  of  October,  1902. 
was  erroneous,  and  that  he  (Monroe)  was 
not  a  member  of  the  McDougall  firm. 

Monroe  could  not  foresee  who  would  sell 
to  the  firm,  and  if  he  gave  R.  G.  Dun  &  Co. 
notice,  in  reasonable  time,  to  correct  its  for- 
mer information  to  plaintiff  before  it  sold  Its 
goods  to  the  McDougalls,  Monroe  did  all  he 
could  do,  and  would  not  be  liable,  except 
for  such  goods  as  plaintiff  might  have  sold 
the  firm  prior  to  the  expiration  of  such  rea- 
sonable time  during  which  R.  G.  Dun  &  Co. 
should  have  notified  plaintiff.  This  Is  what 
is  held  in  Drewry  v.  McDougall,  145  N.  C. 
286,  69  S.  E.  73. 

The  defendant  Monroe  kept  no  copy  of  his 
alleged  letter  of  correction  sent  to  R.  G.  Dun 
&  Co.,  and,  to  let  in  parol  evidence  of  its 
contents,  he  served  notice  upon  tbe  counsel 
of  plaintiff,  and  also  upon  the  agency  of  R. 
G.  Dun  &  Co.,  at  Wilmington,  N.  C.  An  of- 
ficial of  the  latter  answered  the  subpoena  and 
testified  that  the  Wilmington  office  could  not 
produce  the  letter,  because  in  1902  all  cor- 
respondence of  R.  G.  Dun  &  Co.,  from  the 
section  in  which  the  defendants  lived,  was 
sent  to  the  Richmond  ofllce.  The  counsel  of 
plaintiff  averred  himself  unable  to  produce 
the  letter,  -because  he  was  not  counsel  for 
R.  G.  Dun  &  Co.  and  had  no  knowledge  of 
tbe  matter.  The  court  declined  to  permit 
the  defendant  to  give  oral  testimony  as  to 
the  contents  of  the  letter.    R.  G.  Dun  &  Co. 
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were  not  parties  to  this  action.  Tbey  wore 
agents  of  the  plaintiff,  who  furnished  It  In- 
formation of  Monroe's  letter  of  October,  1892, 
on  which  It  sold  goods  to  the  McDougalls, 
relying,  It  asserts,  upon  Monroe  being  a  part- 
ner. If,  before  plaintiff  sold  this  bill  of 
goods,  Monroe  corrected  his  statement  to 
R.  G.  Dun  &  Ck>.,  It  was  thdr  duty  to  notify 
the  plaintiff  in  reasonable  time.  It  was  com- 
petent for  Monroe  to  put  In  evidence  a  copy 
of  the  letter,  if  be  had  kept  one.  As  he  did 
not.  It  was  competent  for  him  to  prove  orally 
its  contents,  provided  he  served  notice  on 
the  opposite  party  in  sufficient  time  before 
the  trial  (as  be  did  here)  to  produce  the 
original  letter  to  the  defendant's  agent. 

The  letter  Is  competent  because  written  to 
plaintiff's  agent.  Its  proof  by  oral  evidence 
Is  admissible  only  if  the  opposite  party  bas 
reasonable  notice-  in  time  to  produce  the  let- 
ter and  fails  to  do  so.  Such  notice  was  prop- 
erly served  on  the  counsel  of  plaintiff,  and, 
it  having  failed  to  produce  the  letter,  It  was 
error  to  exclude  oral  evidence  of  its  con- 
tenta 

The  notice  need  not  be  served,  and  in  fact 
could  not  be  served,  on  the  nonresident  agen- 
cy of  R.  G.  Dnn  &  Co.,  who  are  not  parties 
to  this  action. 

Error. 


FAISON  et  al.  v.  KELLT. 

(Supreme  Conrt  of  North  Garoliaa.     Dee.  2, 
1908.) 

1.  Ejectment  (J  147*)— Improveimntb— Bub- 
den  or  Pboof. 

The  burden  is  on  a  defendant,  in  an  action 
for  land  claiming  for  improvements,  to  show 
that  they  were  made  in  good  faith  when  be  l>e- 
lieved  and  had  good  reason  to  believe  that  be 
owned  the  land. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment, 
Dec.  Dig.  I  147.*] 

2.  Ejectuent  (I  148*)— Claik  fob  Iufbove- 

MENTS— JUBT   QUESTION. 

It  appearing  under  defendant's  claim  for 
improvements  that  he  took  and  paid  for  the 
land  sued  for  under  deeds  approved  by  counsel, 
believing  they  conveyed  good  title,  and  that  he 
retained  possesfiion  for  over  30  years  asserting 
alwolute  ownership,  his  claim  was  properly  sul>- 
mitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §  522;   Dec.  Dig.  »  148.*] 

3.  Ejectment  (J  148*)— Claim  fob  Iupbove- 
MENT8— When  Disposed  of. 

Under  the  express  provisions  of  Revisai 
1905.  I  652.  the  claim  of  one  saed  for  land  for 
improvements  may  be  disposed  of  at  the  trial 
with  the  question  of  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  509;    Dec.  Dig.  {  148.*] 

Appeal  from  Superior  Court,  Sampson 
County ;   W.  R.  Allen,  Judge. 

Action  by  Edward  I/.  Faison  and  others 
against  Thomas  Kelly.  From  the  judgment, 
plaintiffs  appeal.    Affirmed. 

■Plaintiffs  as  children  and  issue  of  Eldward 
L.  Faison,  deceased,  claimed  the  land  in  con- 


troveray,  under  and  by  virtue  of  tbe  will  of 
Wm.  Faison,  In  terms  as  follows:  "Eighthly. 
I  give,  devise  and  bequeath  unto  my  son, 
Matthew  J.  Faison  and  his  heirs,  in  trusts 
for  the  use  and  t>enefit  of  my  son,  Edward 
L,  Faison,  during  bis  life,  after  tbe  deter- 
mination of  my  wife's  estate  In  the  lands 
devised  to  her,  the  land  whereon  I  reside,  my 
chestnut  lands  on  tbe  west  side  of  Six  runs,, 
my  Meares,  Fortner,  Davis,  Herring  and  Brew- 
ington  lands  In  Rowan,  my  stock  thereon,, 
and  after  the  death  of  my  said  son,  Edward,, 
to  his  issue  forever,  and  In  case  of  his  death, 
without  leaving  issue,  I  give,  devise  and  be- 
queath the  lands  devised  In  trust  to  Iiim  un- 
to his  surviving  brothers  and  their  heirs; 
and  In  case  of  their  death  before  him  and 
leaving  children,  to  such  issues  and  their 
heirs."  And  it  was  admitted  that  the  land^ 
in  controversy  was  included  In  the  descrip- 
tion. Defendant  denied  plaintiffs'  owner- 
ship, and  claimed  the  lands  under  deeds  con- 
veying same  to  him  in  fee  executed  by  said 
Edward  L.  Faison  and  wife  and  Matthew  J. 
Faison,  now  dead,  tbe  trustee  mentioned  in 
the  win.  And  defendant,  alleging  the  valid- 
ity of  the  deeds  under  wliicb  he  claimed  tbe- 
land,  alleged  further  that  while  in  posses- 
sion of  said  land,  claiming  to  own  the  same- 
under  these  deeds  assuming  to  hare  title, 
he  had  made  permanent  and  valuable  Im- 
provements thereon  to  tbe  amount  of  f  1,500, 
eta  On  issues  submitted,  the  jury  render- 
ed the  following  verdict:  "First  Are  the 
plaintiffs  the  owners  of  and  entitled  to  the 
Immediate  possession  of  the  land  in  con- 
troversy? Answer:  'Yes.'  Second.  What  1* 
the  annual  rental  value  of  tbe  land  in  ques- 
tion? Answer:  '$100.'  Third.  Did  the  de- 
fendant take  the  deed  set  out  in  the  pleadings 
in  good  faith,  and  believing  thereby  he  was 
acquiring  a  fee-simple  title  to  the  land  in 
controversy?  Answer:  'Tes.'  Fourth.  If  so, 
did  he  make  permanent  improvements  there- 
on in  good  faith  and  under  such  belief?  An- 
swer: 'Tes.'  Fifth.  If  so,  what  is  tbe  value 
of  the  improvements?  Answer:  '$1,000.'" 
Thereupon  Judgment  was  rendered  that 
plaintiffs  owned  the  land  sued  for,  and  w«re 
entitled  to  recover  possession  of  same  on 
payment  into  court,  for  defendant's  benefit, 
of  the  sum  of  $725,  the  difference  between  tbe 
rental  due  and  tbe  value  of  the  Improvements 
as  assessed  by  the  JU17.  PlaintlffB  excepted 
and  appealed. 

Geo.  E.  Butler,  for  appellants.  Faison  ft 
Wright,  Fowler  &  Cmmpler,  and  J.  D.  Kerr, 
for  appellee. 

HOKE,  J.  In  Faison  v.  Odom,  144  N.  C. 
107,  56  S.  E.  793,  the  court,  construing  the 
clause  of  the  will  here  In  question,  held  that 
the  same  conferred  only  a  life  estate  on  tbe 
grantor  of  defendants,  tbe  EMlward  L.  Fais- 
on mentioned  in  the  will,  and  that  on  his 
death  the  plaintiffs,  his  diildren,  could  recov- 
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er  the  land.  In  accordance  with  this  rullnft 
the  plaintiffs  recovered  the  land,  and  the 
question  presented  In  this  appeal  1b  In  refer- 
ence to  defendant's  claim  to  betterments. 
Speaking  to  this  question,  in  a  recent  deci- 
sion (Alston  T.  Connell,  146  N.  a  4,  S8  8.  E. 
442),  the  court  said: 

'This  doctrine  of  betterments,  and  the 
principle  upon  which  It  was  originally  made 
to  rest.  Is  very  well  stated  by  Ashe,  J.,  in 
the  case  of  Wharton  v.  Moore,  84  N.  C.  482, 
37  Am.  Rep.  627,  as  follows:  This  right  to 
betterments  Is  a  doctrine  that  has  gradually 
grown  up  in  the  practice  of  the  courts  of 
equity,  and,  while  it  has  been  adopted  In 
many  of  the  states,  It  Is  not  recognized  in 
others.  But  It  may  now  be  considered  as  an 
established  principle  of  equity  that  whenever 
a  plalntUf  seeks  the  aid  of  a  court  of  equity 
to  enforce  his  title  against  an  innocent  per- 
son who  has  made  improvements  on  land 
without  notice  of  a  superior  title,  believing 
himself  to  be  the  absolute  owner,  aid  will  be 
given  him  only  upon  terms  that  he  shall 
make  due  compensation  to  such  Innocent  per- 
son to  the  eztait  of  the  enhanced  value  of 
the  premises  by  reason  of  the  meliorations 
or  improvements,  upon  the  principle  that  he 
who  seeks  equity  must  do  equity.'  Here  it 
-will  be  noted  that  the  claimant  must  be  an 
Innocent  person,  and  in  any  correct  statement 
of  the  principle  will  be  found  this  or  some 
equivalent  requirement  Indicating  that  the 
occupant  made  the  expenditures  In  good  faith 
— ^that  is,  that  he  believed,  and  had  reason- 
able ground  to  believe,  at  the  time  they  were 
made,  that  he  was  the  true  owner." 

Under  this  statement  of  the  doctrine,  It 
will  be  noticed  that,  In  order  to  make  bis 
claim  good,  it  is  incumbent  on  defendant  to 
show  that  the  improvements  were  made  in 
good  faith,  at  a  time  when  he  believed,  and 
had  good  reason  to  believe,  that  he  was  the 
true  owner.  And  we  are  of  opinion  that,  on 
the  testimony  every  essential  of  this  require- 
ment has  been  met;  for,  while  the  court  of 
last  resort  has  held  that  the  clause  of  the 
will  in  question  gave  to  defendant's  grantor, 
E.  L.  Faison,  only  a  life  estate,  this  construc- 
tion overruled  the  decision  of  the  lower  court, 
which  bad  taken  a  contrary  view  of  its 
meaning,  showing  tliat  the  matter  was  not 
free  from  difficulty.  And  it  furthermore  ap- 
peared that  the  defendant  had  t)een  In  pos- 
session of  the  land,  asserting  alMolute  owner- 
ship, for  more  than  80  years,  under  a  deed 
conveying  to  him  a  title  In  fee  executed  by 
Edward  L.  Falaon  and  wife  and  Matthew 
J.  Fais<n>,  the  trustee  named  in  the  will,  and 
that  the  land  had  been  traught  and  paid  for 
by  defendant,  and  these  deeds  taken  under 
advice  of  counsel  learned  in  the  law  that 
the  execution  of  the  deeds  by  Edward  L. 


Faison  and  the  trustee  would  convey  the  true 
tltl&  The  testimony  offered  by  defendant 
tending  to  establlsb  these  facts  was  directly 
relevant  to  the  issue,  and,  under  the  circum- 
stances indicated,  we  are  of  opinion  that, 
under  our  decisions,  the  court,  as  stated, 
correctly  ruled  that  the  defendant's  claim  for 
betterments  should  be  submitted  to  the  Jury. 
Railroad  v.  McCaskill,  98  N.  G.  526,  4  S.  E. 
468 ;   JusUce  V.  Baxter,  93  N.  C.  405. 

Wie  do  not  understand  that  the  decision 
of  Merritt  v.  Scott,  81  N.  C.  885,  cited  and 
relied  on  by  plaintiffs,  is  contrary  to  the  dis- 
position we  make-of  the  present  appeal.  Id 
that  case,  as  we  Interpret  it,  John  Merritt, 
who  liad  a  life  estate  In  the  land  in  contro- 
versy, and  who  was  in  possession,  claiming 
to  own  such  Interest,  conveyed  this  life  es- 
tate to  one  John  Ck>x,  and,  on  the  death  of 
John  Oox,  bis  administrators,  under  court 
proceedings,  sold  the  land  and  conveyed  same 
to  defendant  in  fee.  On  action  brought  by 
the  remaindermoi,  the  defendant  sought  to 
set  up  a  dalm  for  betterments,  by  reason  of 
Improvements  made  by  the  life  tenant  when 
he  was  In  possession  claiming  the  land  as 
life  tenant,  and  also  for  improvements  by 
himself  after  he  purchased  and  obtained  a 
deed  for  the  land,  and  the  court,  in  disallow- 
ing the  claim  for  improvements  made  by  the 
life  tenant,  said:  "We  think  It  clear  that 
Improvements  of  any  kind  put  upon  land  by 
a  life  tenant  during  his  occupancy  constitute 
no  charge  upon  the  land  when  it  passes  to  the 
remainderman.  He  is  entitled  to  the  proper- 
ty in  its  Improved  state,  without  deduction 
for  its  increased  value  by  reason  of  good 
management,  or  the  erection  of  buildings 
by  the  life  tenant,  for  the  obvious  reason  that 
the  latter  is  Improving  his  own  property  and 
for  bis  own  present  benefit.  This  proposition 
Is  too  plain  to  need  the  citation  of  author- 
ity." The  defendant  seems  to  have  recovered 
for  improvements  made  by  him  after  he 
bought  the  land  and  entered,  claiming  to 
own  the  same  in  fee,  having  a  deed  purport- 
ing to  convey  such  a  title,  and  in  that  view 
the  decision  Is  authority  favoring  defendant's 
position. 

The  objection  further  made,  that  defend- 
ant's dalm  could  not  be  asserted  on  this 
trial.  Is  without  merit  By  fair  intendment, 
the  claim  was  made  in  the  answer,  and  the 
disposition  of  the  matter  at  the  same  time 
the  question  of  title  was  disposed  of  is  di- 
rectly sanctioned  by  the  statute.  Revisal 
1U05,  {  652,  under  the  tide  of  "Betterments." 
contains  the  provision:  'That  In  any  such 
action,  such  Inquiry  and  assessment  may  be 
made  upon  the  trial  of  the  cause." 

There  is  no  error,  and  the  Judgment  below 
is  affirmed. 

No  error. 
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JOHN  F.  DAVIS  &  SON  t.  THORNBURG 
et  al. 

{Supreme  Court  of  North  Carolina.     Not.  25, 
1908.) 

1.  HlQHWATB  (§  213*)— Fbightbninq  H0BaE6 
—  Disabled    Teaotion    Knoime  —  Neou- 

QENCB. 

Plaintiff's  horse  was,  on  Tuesday  morning, 
frightened  by  defendant's  traction  engine,  whidi 
late  on  the  previous  Saturday  had  broken  down 
and  been  left  on  the  side  of  the  highway.  Held 
ttiat,  the  engine  being  permitted  by  Revisai 
1906,  i  2727,  to  travel  on  the  highway,  defend- 
ants were  not  liable  unless  they  had  unreasona- 
bly delayed  in  repairing  and  removing  it,  which 
was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  536;  Dec.  Dig.  {  213.*] 

2.  Appeal  and  Ebrob  (8   1057*)— Habuless 
Ebbob— EzcLvaiON  OF  Evidence. 

Eizclusion  of  evidence  as  to  a  matter  shown 
by  subsequent  uncontradicted  testimony  was 
harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4194-4199;  Dec.  Dig.  § 
1057.*] 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty ;  Moore,  J. 

Action  by  John  F.  DaviB  &  Son  against  L. 
A.  Thornburg  and  others.  Judgment  for  de- 
fendants.   Plaintiffs  appeal.    Affirmed. 

The  court  submitted  these  issues:  "(1) 
Were  plain tlfTs  horse,  buggy,  and  harness 
Injured  by  the  negligence  of  the  defendants 
as  alleged  in  the  complaint?  Ans.  No.  (2) 
Did  plaintifT's  agent,  by  his  own  negligence, 
contribute  to  the  injury  of  said  horse,  buggy 
and  harness,  as  alleged  in  the  answer?  Ans. 
.  (3)  vnisit  damages,  if  any,  are  plain- 
tiffs entitled  to  recover?    Ans.  ." 

O.  F.  Mason  and  A.  G.  Mangmn,  for  appel- 
lants. 


BROWN,  J.  The  horse  of  plalntitr,  driven 
by  his  son,  took  fright  at  a  traction  engine 
of  defendants,  and  backed  off  a  bridge  with 
bnggy  attached,  and  was  injured.  The  evi- 
dence tends  to  prove  that  the  engine  had 
broken  down  near  the  foot  of  the  bridge,  and 
was  left  on  the  side  of  the  public  road  from 
Saturday  at  5  p.  m.  until  the  following  Tues- 
day morning.  It  is  contended  by  the  plain- 
tiffs that  the  engine  was  left  on  the  public 
highway  an  unreasonable  length  of  time,  and 
that  it  thereby  became  an  obstruction  and 
nuisance. 

There  Is  no  evidence  whatever  in  the  record 
that  the  engine  so  obstructed  the  road  as  to 
prevent  the  passage  of  yehleles,  although  It 
may  have  been  such  an  object  as  tended  to 
frighten  some  horses.  So  would  a  broken- 
down  coach,  top  wagon,  or  the  like.  A  trac- 
tion engine,  operated  and  guided  by  the  own- 
er or  his  agent,  may  as  lawfully  traverse  the 
public  highway  as  plaintiff's  horse  and  buggy. 
Revisai  1905,  g  2727.  It  is  not  a  nuisance  per 
se,  but  a  highly  useful  instrumentality  among 


modem  labor  saving  machines.  If  It  breaks 
down  on  the  highway,  it  becomes  the  duty 
of  the  owner  to  remove  it,  but  he  Is  allowed 
a  reasonable  time  within  which  to  do  so. 
What  would  be  a  reasonable  time  depends  up- 
on circumstances,  and  is  not,  under  the  evi- 
dence and  circumstances  of  this  case,  exclu- 
sively a  question  of  law.  Claus  y.  Lee,  140 
N.  C.  552,  53  S.  E.  433.  As  the  engine  broke 
down  Saturday  afternoon  at  a  late  hour,  and 
Sunday  intervened,  the  defendants  used  only 
one  work  day  in  getting  It  repaired.  This 
delay  would  not  appear  prima  facie  to  be 
unreasonable  His  honor  left  the  matter  very 
properly  to  the  Jury,  who  found  for  the  plain- 
tiff. 

The  exception  to  the  ruling  of  the  court  re- 
fusing to  allow  plaintiff  to  prove  that  bis 
animal  was  a  reasonably  gentle  animal  can- 
not be  sustained  Such  question  was  undeni- 
ably proper,  but  we  think  the  plaintiff  receiv- 
ed the  full  benefit  of  such  evidence  in  the 
subsequent  uncontradicted  testimony,  which 
proves  ttiat  his  mare  was  an  animal  of  gentle 
qualities. 

We  think  there  is  no  merit  In  the  excep- 
tions to  evidence,  and  that  the  learned  judge 
put  the  case  to  the  jury  In  a  charge  full,  &ilr, 
and  free  from  error. 

No  error. 


STATE  V.  SBABOABD  AIB  LINE   ET. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 
1908.) 

1.  Sundat  (S  29*)— Ruhnino  Fbeiobt  Tbainb 
ON  Sundat— Cbhunal  Pbosecutionb— In- 
dictment^—Time  OF  Offense. 

The  time  of  committing  the  offense  of  run- 
ning freight  trains  on  Sunday  contrary  to  stat- 
ute being  immaterial,  a  variance  Ijetween  the 
indictment  and  proof  in  respect  thereto  is  not 
fatal. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Dec 
Dig.  {  29.*] 

2.  Cbiuinai.  Law  ({  1149*)  —  Appeal  —  Re- 
view—Discbetion  OF  CoDBT— Bill  or  Pab- 

TICULABS. 

The  requiring  of  a  bill  of  particulars  in  a 
criminal  case  under  the  express  provisions  of 
Revisai  1905,  f  3244,  as  well  as  the  proper  com- 
pliance with  an  order  therefor,  rests  in  the  dis- 
cretion of  the  court,  and  its  action  will  not  be 
disturl>ed  on  appeal  in  the  alMence  of  manifest 
and  prejudicial  abuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3041 ;   Dec.  Dig.  |  1149.*] 

3.  iNOIOmSNT    AND    INFOBICATION    ({    121*)— 

Bill  of  Pabtioulabb— Pubpose. 

The  object  of  a  bill  of  particulars  in  a 
criminal  case  is  to  enable  accused  to  properly 
prepare  his  defense,  where  the  indictment, 
thoueh  correct  in  form  and  sufficient  to  apprise 
him  m  general  terms  of  the  charge  against  him. 
is  so  indefinite  as  to  the  particular  occurrence 
referred  to  that  it  does  not  afford  a.  fair  oppor- 
tunity to  procure  his  witnesses  or  prepare  his 
defense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {(  316,  317;  Dee. 
Dig.  f  121.*] 
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4.  Criminal  Law  (t  1167*)  — Appeal  — Re- 
view—Habmless  Ebbob— Bill  of  Pabticu- 

LARS. 

Where,  on  a  former  trial,  accnsed  was  fully 
informed  of  the  particular  occurrence  charged 
against  him,  and  obtained  the  entire  case  of  the 
prosecntion  as  developed  at  the  trial,  the  accept- 
ance by  the  court  of  an  insufficient  bill  of  par- 
ticulars on  the  second  trial  would  not  be  prej- 
ndicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1167.*] 

5.  Criminal  Law  (J  1172*)— Appeal— RevIew 
— HABin,ES8  Ebbob— Inbtbuctionb. 

If  there  be  no  conflict  in  the  evidence  in  a 
criminal  case,  and,  if  believed,  no  inference  per- 
missible therefrom  but  that  of  guilt,  a  charge 
that  if  the  jury  believe  the  evidence  they  should 
render  a  verdict  of  guilty,  while  not  the  beat 
form,  would  not  be  reversible  error;  but  if 
there  be  a  conflict  In  the  evidence  on  any  essen- 
tial feature  of  the  charge,  or  when,  though 
there  be  no  such  conflict,  more  than  one  infer- 
ence of  fact  ia  permissible,  and  any  one  of  them 
be  consistent  with  accused's  innocence,  the 
charge  would  be  reversible  error  as  usurpation 
by  the  Judge  of  accused's  constitutional  right  to 
a  jnry  trial,  the  jury  being  the  constitutional 
judges  not  only  of  the  truth  of  the  testimony 
but  of  the  conclusions  of  fact  resulting  there- 
from. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Ctent.  Dig.  |  S155 ;  Dec.  Dig.  S  1172.*] 

Appeal  from  Superior  Court,  Franklin 
County ;  Lyon,  Judge. 

The  Seaboard  Air  Line  Railway  was  con- 
victed of  running  freight  trains  on  Sunday, 
and  appeals.    AfBrmed. 

See,  also,  145  N.  C.  570,  59  S.  E.  104a 

It  appeared  that,  at  a  former  term  of  tbe 
court,  the  judge  having  ordered  a  bill  of  par- 
ticulars, the  same  had  been  furnished  at 
April  term,  1907,  as  follows:  "The  state  flies 
a  bill  of  particulars  herein  as  follows:  'First. 
The  train  was  running  north.  Second.  The 
day  on  which  tbe  same  was  run  was  a  Sun- 
day between  the  1st  of  May  and  the  latter 
part  of  July ;  the  exact  date  tbe  state  is  un- 
able to  state.'  The  solicitor  stated  that  the 
above  bill  of  particulars  was  all  that  be  was 
able  to  furnish,  and  tbe  same  was  accepted 
by  tbe  court  as  full  compliance  with  tbe  or- 
der of  the  court."  After  this  was  done,  to 
wit,  at  August  term,  1907,  the  cause  was 
tried,  and  defendant  was  convicted  and  sen- 
tenced, and  on  appeal  a  new  trial  was  order- 
ed for  error  in  charge  of  tbe  court.  See  case 
reported  145  N.  G  570,  59  S.  E.  104a  This 
opinion  having  been  certified  down,  and 
cause  called  for  trial  at  April  term,  190a  de- 
fendant moved  to  quash  the  bill  of  indict- 
ment, for  that  the  order  for  bill  of  particu- 
lars had  not  been  complied  with.  Motion 
was  denied,  and  defendant  excepted.  De- 
fendant further  contended  that  there  was  a 
fatal  variance  between  the  allegation  and  the 
proof,  the  charge  assigning  the  date  to  have 
been  January  20,  1907,  and  the  proof  tend- 
ing to  fix  the  occurrence  in  July  previous, 
and,  on  that  account,  moved  to  "dismiss  the 
action,"  and  further  requested  the  court  to 
instruct  the  jury  that,  on  account  of  tbe  vari- 


ance claimed,  they  would  render  a  verdict  of 
not  guilty;  this  was  refused,  and  defendant 
excepted.  Verdict  of  guilty,  judgment,  and 
defendant  excepted  and  appealed. 

Day,  Bell  ft  Allen  and  1.  W.  BIckett,  for 
appellant.  Hayden  Clement,  Asst  Atty.  Gen., 
for  the  State. 

HOKE,  J.  Tbe  Indictment  is  sufficient  In 
form,  and,  time  not  being  material,  tbe  vari- 
ance claimed  was  not  of  the  substance,  and 
the  prayer  of  the  defendant,  that  a  verdict 
of  not  guilty  should  be  thereupon  directed, 
was  properly  overruled.  State  v.  Pickett,  118 
N.  C.  1231,  24  S.  E.  350;  State  v.  Williams, 
117  N.  C.  753,  23  S.  E.  250;  State  v.  Jones, 
80  N.  C.  415. 

Nor  was  there  error  In  denying  the  mo- 
tion to  quash  tbe  bill  of  Indictment  for  non- 
compliance with  tbe  order  requiring  a  bill  of 
particulars.  The  bill  as  rendered  was  ac- 
cepted by  the  court  as  sufficient  compliance 
with  the  order,  and  tbe  authorities  are  to  the 
effect  that  both  tbe  original  order  and  tbe 
question  of  a  proper  compliance  with  the 
same  are  matters  which  rest  In  the  discre- 
tion of  tbe  court  As  to  tbe  original  order, 
our  statute  places  the  matter  in  tbe  discretion 
of  the  trial  court  in  express  terms.  This 
statute  (Revlsal  1905,  g  3244),  which  Is  a  very 
correct  embodiment  of  the  general  law  on 
the  subject  of  these  bills,  provides  as  follows: 
"In  all  Indictments  when  further  informa- 
tion not  required  to  be  set  out  therein  Is  de- 
sirable for  the  better  defense  of  the  accused, 
the  court,  upon  motion,  may.  In  its  discre- 
tion, require  the  solicitor  to  furnish  a  bill  of 
particulars  of  such  matters." 

And  the  decisions  bold  that  tbe  question  of 
sufficient  compliance  with  the  order  is  like- 
wise properly  made  to  rest  in  tbe  court's  dis- 
cretion. Abbott's  Trial  Briefs,  Criminal 
Causes,  p.  4a  citing  State  v.  Bacon,  41  Vt 
526,  98  Am.  Dec.  616;  State  v.  Hill,  13  R.  I. 
314.  And,  while  the  court  is  Inclined  to  tbe 
opinion  that  the  term  "discretion,"  as  used 
and  contemplated  In  the  statute  and  in  these 
decisions,  should  be  construed  to  mean  the 
sound  legal  discretion  of  the  trial  court,  It 
Is  well  understood  that  the  action  of  the 
lower  court  will  not  be  reviewed  or  disturb- 
ed on  appeal,  unless  there  has  been  manifest 
abuse  in  this  respect  to  defendant's  prejudice 
(State  v.  Dewey,  139  N.  C.  556,  51  S.  E.  937), 
and  we  are  clearly  of  opinion  that  in  the 
present  case  no  such  abuse  has  been  shown. 
Furthermore,  tbe  order  of  the  lower  court 
should  not  in  any  event  be  disturbed  in  this 
Instance,  for  the  w^hole  object  of  a  bill  of 
particulars  Is  to  enable  tbe  defendant  to  prop- 
erly prepare  his  defense  In  cases  where  tbe 
bill  of  indictment,  though  correct  in  form  and 
sufficient  to  apprise  the  defendant,  in  gener- 
al terms,  of  the  "accusation"  against  him,  ia 
yet  so  indefinite  In  its  statements  as  to  tbe 
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particular  cbarge  or  occurrence  referred  to 
that  It  does  not  afford  defendant  a  fair  op- 
portunity to  procure  his  witnesses  or  prepare 
his  defense.  And,  In  this  case^  It  appears 
that  there  has  heretofore  been  a  trial  of  the 
cause,  when  the  witnesses  were  examined 
and  the  particular  occasion  was  spoken  to  in 
open  court  by  the  state's  witnesses;  and  de- 
fendant was  therefore  fully  Informed,  not 
only  of  the  particular  occurrence  Imputed  to 
him  for  a  crime,  but  was  possessed  of  the  en- 
tire case  of  the  prosecution,  as  developed  In 
the  former  trial,  and  a  further  bill  of  particu- 
lars, which  Is  the  usual  course  when  the  one 
offered  Is  Insufficient,  could  have  given  de- 
fendant no  further  Information  than  he  al- 
ready had.  See  State  t.  Howard,  129  N.  C. 
584,  40  8.  B.  71,  In  which  it  was  held  as  fol- 
lows: "(2)  Where,  on  motion  of  the  defend- 
ant, the  solicitor  Is  ordered  after  the  evi- 
dence Is  In  to  elect,  and  thereupon  nol  prosses 
several  counts,  which  gave  as  full  Informa- 
tion as  a  bill  of  particulars,  the  defendant 
cannot  complain  of  the  refusal  of  the  court 
to  order  a  bill  of  particulars." 

As  there  seems  to  have  been  some  misap- 
prehension as  to  the  true  purport  of  the  de- 
cision made  In  the  former  appeal  In  this 
cause,  reported  In  145  N.  C.  570,  59  S.  E. 
1048,  we  deem  It  not  amiss  to  say  that  neither 
In  that  case,  nor  any  other,  has  this  court 
ever  held  that,  when  there  was  no  conflict 
in  the  testimony,  and,  if  believed,  no  infer- 
ence permissible  therefrom  but  that  of  guilt, 
it  would  constitute  reversible  error  for  a 
trial  Judge  to  charge  the  Jury,  "If  they  be- 
lieved the  evidence,  they  would  render  a  ver- 
dict of  guilty."  A  Judge  writing  the  opinion 
has,  in  Several  Instances,  said  that  It  was 
better  form  to  express  the  diarge,  "if  you 
find  the  facts  to  be  as  testified,"  etc.  (State  t. 
Barrett,  123  N.  C.  753,  31  S.  E.  731 ;  State  v. 
Hill,  141  N.  C.  769,  53  S.  E.  311;  SUte  v. 
Simmons,  143  N.  C.  613,  56  S.  B.  701),  but, 
under  the  circumstances  indicated,  this  dis- 
tinction has  never  been  held  reversible  error. 

The  ruling  made  on  the  former  appeal  In 
this  case,  and  sustained  In  the  forcible  opin- 
ion of  Associate  Justice  BROWN,  was  that, 
when  there  was  conflict  In  the  evidence  on 
any  essential  feature  of  the  charge,  of  when, 
though  there  was  no  such  conflict,  more  than 
one  inference  of  fact  was  permissible,  and 
any  one  of  these  consistent  with  defendant's 
innocence,  the  question  of  his  guilt  or  inno- 
cence was  for  the  Jury  and  not  for  the  court 
This  is  by  no  means  a  trivial  or  technical  dis- 
tinction, but  goes  to  the  integrity  and  very 
existence  of  the  right  of  a  citizen  to  a  trial 
by  Jury.  If,  on  the  testimony,  there  Is  an  in- 
ference of  defendant's  innocence  permissible, 
and  a  Judge  is  allowed  to  charge  the  Jury, 
•'If  they  believe  the  evidence,  they  will  find 
defendant  guilty,"  this  Is  condemnation  by 
the  Judge,  and  the  right  of  trial  by  Jury,  so 
Justly  valued  as  the  ultimate  protection  of 


freemen  under  the  forms  of  law,  is  usurped 
by  the  Judge,  and  the  constitutional  rights 
of  the  defendant  are  denied  him.  "No  per- 
son shall  be  convicted  of  crime,  but  by  the 
unanimous  verdict  of  a  Jury  of  good  and  law- 
ful men  In  open  court,"  is  the  language  of 
our  Bill  of  Rights:  and,  If  there  is  an  in- 
ference of  guilt  and  one  of  innocence  arising 
on  the  evidence,  the  Jury  must  determine 
which  Inference  shall  be  established.  As  said 
by  Henderson,  J.,  in  Bank  v.  Pugh,  8  N.  C 
206:  "The  Jury  are  the  constitutional  Judges, 
not  only  of  the  truth  of  the  testimony,  but 
of  the  conclusions  of  fact  resulting  tliere- 
from."  See  State  v.  Railway  (at  present 
term)  62  S.  E.  754. 

In  the  present  trial,  the  principle  declared 
In  the  former  appeal  has  been  properly  ap- 
plied by  the  trial  court,  and,  there  being  no 
error  in  the  record,  the  Judgment  against  de- 
fendant is  aflirmed. 

No  error. 


STATE  V.  HARRIS. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 
1008.) 

Incest  (}  5*>—EiLEMBNTB— Relationship. 

A  man  having  carnal  intercourse  with  a 
daughter  of  his  half-sister  commits  incest  in 
violation  of  Revisai  1905,  §  3352,  defining  the 
crime  to  be  such  intercourse  between  "uncle  and 
niece." 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent. 
IMg-  if  3,  4;    Dec.  Dig.  f  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8491,  3492;    vol.  8,  p.  7684.] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; Webb,  Judge. 

Qeorge  Harris  was  convicted  of  Incest 
Defendant  was  indicted  for  violating  the  pro- 
visions of  section  3352,  Revisai  1905,  charg- 
ing that  he  committed  Incest  In  that  he  had. 
carnal  intercourse  with  a  woman  who  was 
the  daughter  of  his  half-sister.  There  was 
evidence  tending  to  prove  the  act  Defend- 
ant requested  the  court  to  Instruct  the  Jury 
to  return  a  verdict  of  not  guilty.  Denied,  and 
defendant  excepted.  Verdict  of  guilty,  and 
defendant  appeals.     Affirmed. 

J.  A.  Lockhart  and  McLendon  &  Thomas, 
for  appellant  Hayden  Clement  Asst  Atty. 
Oen.,  for  the<  State. 

CONNOR,  J.  The  sole  question  presented 
by  defendant's  exception  to  the  refusal  of 
his  honor  to  direct  a  verdict  of  not  guUty  Is 
whether  the  daughter  of  defendant's  half-; 
sister  comes  within  the  language  of  the  stat- 
ute. Section  3351  defines  Incest  to  be  carnal 
intercourse  tMitween  grandparent  and  grand- 
child, parent  and  child,  brother  and  sister  of 
the  half  or  whole  blood.  Section  3352  de- 
fines the  crime  to  be  such  Intercourse  between 
uncle  and  niece,  nephew  and  aunt  For  ob- 
vious reasons,  nothing  is  said  of  the  half  or 
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whole  blood.  Tbe  relatloQ  of  iinde  and  nieoe 
must  of  necessity  be  of  tlie  half  blood,  aa  in 
all  other  relations  of  consanguinity,  other 
than  those  defined  In  tbe  preceding  section. 
As  here,  the  daughter  of  defendant's  sister 
Is  of  course  related  to  him  only  by  tbe  half 
blood.  The  fact  that  the  mother  of  the  girl 
la  only  half-sister  of  d^endant  cannot  affect 
the  case.  To  have  bad  such  Intercourse  with 
her  mother — his  hatf-slster — ^would  have  been 
incest.  The  exact  question  seems  to  have 
been  decided  In  State  v.  Reedy,  44  Kan.  100, 
24  Paa  66,  Shelly  t.  State,  96  Tenn.  152,  31 
S.  W.  482,  49  Am.  8t  Rep.  926,  and  State  T. 
Wyman,  59  Vt  627,  8  Atl.  900,  69  Am.  Rep. 
753.  We  think  tbe  defendant  and  his  niece, 
the  daughter  of  tbe  half-sister,  clearly  with- 
in tbe  statute.  There  was  no  error  in  hla 
honor's  refusal  to  give  the  Instruction  asked. 
It  must  be  so  certified. 
Mo  error. 


ASHEBORO  WHEELBARROW  &  MFG.  CO. 
V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 
1908.) 

1.  Cabbiebs  (I  72*)— Gabbiaok  of  Fbeioht^ 
Dki^t— Pebsorb  Bnthxeo  to  Sus— Con- 

SIONKB. 

Under  a  shipment  of  iron  consigned  to  tbe 
seller,  "notify"  the  pnrchaser,  title  does  not  i>as8 
to  the  purchaser,  in  tbe  absence  of  anything  to 
the  contrary,  and  the  purchaser  must  look  to 
the  seller,  and  not  tbe  carrier,  for  damage  sob- 
tained  because  of  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  »  72.»] 

2.  Cabbiess  (8  105*)— Cabbiaob  ot  Fbeioht— 

DaKAOBS— MXABUBB. 

Interest  on  the  capital  invested  in  a  plant 
during  the  time  it  was  necessariljr  idle  as  a  re- 
sult of  delay  in  a  shipment  of  iron,  and  the 
wages  paid  during  such  time,  cannot  be  talien 
as  the  measure  of  damages,  where  there  was 
nothing  to  indicate  the  use  to  which  the  iron 
was  to  be  put,  or  that  any  special  damages 
would  be  sustained  by  delay  in  prompt  ship- 
ment. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dfg.  I  106.*] 

Appeal  from  Superior  Court,  Randolph 
County;    Council],  J. 

Action  by  tbe  Asbeboro  Wheelbarrow  & 
Manufacturing  Company  against  tbe  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Error. 

The  record  shows  that  on  December  6, 
1906,  tbe  Carnegie  Steel  Company  delivered 
to  the  Pennsylvania  Railroad  Company  at 
Pittsburg,  Fa.,  a  car  load  of  iron  consigned 
to  the  Carnegie  Steel  Company,  Asbeboro,  N. 
C. — "notify  Asbeboro  Wheelbarrow  and  Mfg. 
Co."  Tbe  bill  of  lading  was  properly  in- 
dorsed to  tbe  plaintiff  company,  with  a  sight 
draft  attached,  and  sent  to  bank  for  collec- 
tion. Plaintiff  paid  tbe  draft,  took  the  bill 
of  lading,  and  received  tbe  car  load  of  Iron 
January  17,  1907.     It  was  delivered  to  de- 


fendant company  at  Alexandria,  December 
11,  1906,  and  reached  Asbeboro,  N.  C,  Janu- 
ary 16,  1907.  Tbe  distance  between  Alexan- 
dria, Ya.,  and  Asbeboro  is  300  miles.  The 
car  should  have  moved  about  100  miles  a 
day.  There  was  evidence  tending  to  show 
the  value  of  plaintiffs  plant,  number  ot 
hands  idle  by  reason  of  delay,  wages  paid, 
etc.  The  plaintiff  sues  for  damages  caused 
by  the  delay  In  delivering  the  Iron.  Defend- 
ant moved  for  Judgment  of  nonsuit  upon  the 
plaintiff's  evidence:  Motl<m  denied,  and 
plaintiff  excepted.  Defendant  submitted  seiv- 
eral  prayers  tot  instructions  in  regard  to  the 
measure  df  damages,  all  of  which  were  re- 
fused. Defendant  excepted.  Hla  honor  in- 
structed the  Jury  that  tbe  measure  of  dam- 
ages was  tbe  legal  Interest  on  the  capital 
Invested  in  tbe  plant  during  the  time  it  was 
necessarily  idle,  as  a  result  of  the  delay, 
and  the  wages  paid  the  hands  during  such 
time.  Defendant  excepted.  There  was  a 
verdict  for  plaintiff,  assessing  its  damages  at 
1100.  Judgment  Defendant  duly  assigned 
error,  and  appealed. 

Elijah  Moffltt,  for  appellant  J.  T.  Brit- 
tain,  for  appellee. 

CONNOR,  J.  (after  stating  tbe  facts  as 
above).  It  is  imnecessary  to  discuss  the  ex- 
ceptions directed  to  tbe  admission  of  evi- 
dence, because  we  are  of  tbe  opinion  that  his 
honor  should  have  granted  defendant's  mor 
tlon  for  Judgment  of  nonsuit  It  is  common 
learning  that  when  tbe  vendor  delivers  an 
article  to  the  common  carrier  to  be  trans- 
ported by  the  usual  route  to  the  vendee, 
taking  an  open  bill  of  lading,  the  title  'to 
the  article  passes  to  the  vendee  or  consignee. 
This  is  true,  although,  by  the  terms  of  the 
sale,  the  vendee  Is  to  pay  cash.  For  any 
Injury  to  the  article  while  in  transit,  or  de- 
lay in  transportation  or  delivery,  the  carrier 
Is  liable  to  tbe  consignee.  Stone  v.  R.  R., 
144  N.  C.  220,  56  S.  E.  932.  Where,  however, 
the  goods  were  not  to  be  the  property  of  tl)e 
vendee  until  delivered,  the  consignor  may  sue 
the  carrier  for  delay.  Summers  v.  R.  R., 
138  N.  C.  295,  50  S.  E.  714.  When,  the  goods 
are  shipped  by  bill  of  lading  deliverable  to 
the  order  of  the  vendor,  in  tbe  absence  of 
any  evidence  to  tbe  contrary,  it  is  almost 
decisive  to  show  his  Intention  to  reserve  the 
Jus  dlsponeudi  and  to  prevent  the  property 
passing  to  the  vendee.  Benj.  on  Sales  (17th 
Ed.)  372,  where  tbe  decided  cases  are  cited 
and  commented  upon  at  length.  Dows  v. 
Nat  Bank,  91  U.  8.  618,  23  L.  Ed.  214.  In 
Bank  v.  Logan,  74  N.  Y.  568,  Folger,  J., 
discusses  the  question  and  reviews  tbe  de- 
cided cases.  In  Bank  v.  Crocker,  111  Mass. 
163,  Ames,  J.,  says:  "A  carrier  may  be  a 
mere  bailee  for  tbe  consignor;  and  when,  by 
tbe  terms  of  the  bill  of  lading,  tbe  goods 
are  to  be  delivered  to  the  consignor's  or- 
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der,  the  carrier  is  his  agent  and  not  the  con- 
signee's. •  *  •  In  a  contract  of  sale  the 
fact  of  making  the  bill  of  lading  deliverable 
to  the  order  of  the  vendor,  when  not  re- 
butted by  evidence  to  the  contrary,  Is  de- 
cisive to  show  his  Intention  to  preserve  the 
jus  dlsponendl  and  to  prevent  the  property 
from  passing  to  the  vendee." 

"By  such  a  bill  of  lading  the  seller  does 
not  reserve  merely  a  Hen,  but  the  absolute 
right  of  disposal  <yt  the  goods."  6  Am.  & 
Eng.  Enc.  1066,  note  1.  Until  the  draft  Is 
paid,  the  contract  between  the  consignor  and 
consignee  is  executory ;  that  is,  the  consign- 
or agrees  to  ship  and  place  In  the  hands  of 
the  carrier  the  goods  at  the  place  designated, 
to  be  sold  and  delivered  to  the  consignee 
when  the  draft  is  paid,  both  the  title  and 
possession  remaining  in  the  consignor  until 
that  time.  If,  in  such  case,  the  goods  were 
injured  or  destroyed,  the  loss  falls  upon  the 
consignor.  If  they  are  delayed  in  the  car- 
riage, the  carrier  is  liable  to  the  consignor. 
It  is  the  fault  of  his  agent.  If  the  contract 
of  the  consignor  Imposed  upon  him  the  ob- 
ligation to  deliver  the  goods  at  any  specified 
time,  or  In  a  reasonable  time,  and  they  are 
delayed  by  his  agent,  the  consignee  may  re- 
cover of  the  consignor  such  damages  as  he 
may  sustain  as  were  in  the  contemplation  of 
the  parties.  The  only  evidence  in  this  case 
was  that  the  goods  were  shipped  to  con- 
signor's order — "notify"  plaintiff.  The  au- 
thorities appear  to  be  uniform  that  in  such 
case  the  consignee  is  not  brought  Into  any 
contract  relation  with  the  carrier,  and  must 
look  to  the  consignor  for  any  damage  sus- 
tained by  a  delay,  who.  In  turn,  must  look 
to  the  carrier.  In  Railroad  v.  Barnes,  104 
N.  C.  25,  10  8.  E.  83,  the  buggy  was  shipped 
to  the  vendee  to  be  delivered  on  payment  of 
the  purchase  money.  It  delivered  the  goods 
without  the  payment  of  the  money  to  the 
vendee,  who  sold  to  defendant  It  was  held 
that  the  plaintiff  could  not  recover  the  buggy 
because  the  title  passed,  by  the  shipment,  to 
the  vendee.  Shepherd,  J.,  says  that,  if  the 
title  had  not  passed,  the  decision  would  have 
been  different.  It  is  manifest  here  that, 
if  the  Iron  had  been  delivered  to  plaintiff 
without  delivering  the  bill  of  lading  to  the 
carrier,  no  title  would  have  passed.  The  de- 
fendant was  the  bailee  of  the  vendor  to  de- 
liver to  plaintiff  when  the  draft  was  paid„ 
and,  until  that  condition  precedent  was  com- 
plied with,  it  had  no  power  to  do  so.  Viewed 
from  any  aspect.  It  is  clear  that  the  plaintiff 
has  no  cause  of  action  against  the  defendant. 
Judgment  of  nonsuit  should  have  been  ren- 
dered. We  do  not  wish  to  be  understood  as 
approving  the  ruling  of  the  court  in  regard 
to  damages.  There  Is  nothing  in  the  evi- 
dence, as  set  out  in  the  record,  to  show  that 
the  case  comes  within  the  principle  of  Rocky 
Mount  Mills  V.  B.  R.,  110  N.  C.  693,  25  S.  E 
845.  56  Am.  St.  Bep.  682,  or  Manfg.  Co.  v. 


Express  C!o.,  148  N.  C.  ,  62  S.  E.  146. 

There  is  nothing  to  indicate  the  use  to  which 
the  iron  was  to  be  put,  or  that  any  special 
damage  would  be  sustained  by  a  delay  In 
prompt  shipment. 

In  refusing  the  Judgment  of  nonsuit,  there 
was  error. 


JONES  et  al.  v.  W.  A.  SMITH  &  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  2, 
1908.) 

L  Hdsbard  anh  Wife  (S  14*)— Estates  bt 
Ehtibkty— Natcbk  AMD  Incidents. 

At  common  law,  a  husband  and  wife  ac- 
quiring real  estate  held  as  tenants  by  entirety, 
and  neither  could  convey  his  or  her  interest 
80  as  to  affect  the  right  of  survivorship  in  the 
other,  nor  could  a  partition  of  the  estate  be 
had,  but  the  survivor  took,  not  as  a  new  ac- 
quisition, bat  under  the  original  limitation. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  73 ;   Dec  Dig.  {  14.*] 

2..  Husband  and  Wife  (5  14*)— Estates  by 
Entikety— Natttbe  and  Incidents. 

The  nature,  incidents,  and  properties  of  an 
estate  by  entirety  are  not  changed  by  the  consti- 
tutipnal  provisions  relating  to  married  women. 

WHd.  Note. — For  other  cases,  see  IIusl)and  and 
ife.  Cent  Dig.  {  80;    Dec  Dig.  §  14.»] 

8.  Husband  and  Wife  (t  14*)— Estates  bt 
Entibety — Natuke  and  Incidents. 

The  severance  of  timber  from  land,  owned 
by  a  husband  and  wife  as  tenants  by  entirety, 
does  not  convert  their  estate  in  the  timber  or 
the  lumber  cut  therefrom  into  a  tenancy  in 
common. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  14.»] 

4.  Pabtition  (8  12»)— Estates  Which  Caw 
BE  Partitioned — Estates  by  Entibbty, 
A  wife  cannot  maintain  a  partition  of  the 
lumber  into  which  timber,  cut  on  land  owned  by 
herself  and  husband  as  tenants  by  entirety,  has 
been  sawed  by  a  purchaser  of  the  timber  from 
the  husband. 

[Eld.  Note.— For  other  cases,  see  Partition. 
Dec.  Dig.  i  12.*] 

'    Appeal  from  Superior  Coturt,  Wilkes  Coun- 
ty;  Ward,  Judge. 

Action  by  D.  C.  Jones  and  another  against 
W.  A.  Smith  &  Co.  From  a  Judgment  of  non- 
suit, plaintiffs  appeal.    Affirmed. 

The  plaintiffs  are  husband  and  wife  and 
were  at  the  time  of  the  transactions  herein- 
after mentioned.  The  plaintiff  J.  M.  Jones, 
the  husband,  who  is  only  a  nominal  party  to 
the  action,  contracted  to  cut  certain  timber 
from  a  tract  of  land  owned  by  him  and  his 
wife  as  tenants  by  entirety  and  deliver  It  at 
the  defendant's  mill  for  a  price  fixed  in  the 
contract.  The  timber  was  cut  and  delivered 
to  defendant  and  he  paid  for  the  same.  It 
was  agreed  by  the  parties  that  tlie  timber 
should  be  sold  and  the  inroceeds  of  sale 
should  be  held  subject  to  the  decision  Id  this 
case.  This  action  was  brought  by  the  feme 
plaintiff  for  a  partition  of  the  lumt>er  into 
which  the  cut  timber  had  l)een  sawed.  The 
allegation  of  the  petition  Is  that  she  and 
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the  defendant  are  tenants  In  common;  each 
owning  a  one-half  interest  in  the  lumber. 
The  petitioner  asks  for  a  sale  of  the  prop- 
erty In  order  that  there  may  be  an  equal 
division  between  the  parties.  The  court  sug- 
gested that  the  feme  plaintiff  might  amend 
and  sue  for  her  share  of  the  money  due  for 
the  timber.  This  she  declined  to  do,  but  in- 
sisted on  her  right. to  recover  according  to 
the  allegations  of  her  petition.  The  court 
then  Intimated  that  she  could  not  recover, 
whereupon  she  submitted  to  a  nonsuit  and 
appealed. 

W.  W.  Barber,  for  appellants.  Flnley  & 
Bendren,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  as  husband  and  wife 
were  seised  of  the  land,  including  the  tim- 
ber, not  properly  as  joint  tenants  or  tenants 
In  common,  but  as  tenants  by  entirety,  for, 
being  considered  as  one  person  in  law,  they 
cannot  take  the  estate  In  moieties,  but  both 
are  seised  of  the  entirety,  that  is  per  tout 
et  non  per  my,  the  consequ«ice  of  which  Is 
that  neither  the  husband  nor  the  wife  can 
dispose  of  any  part  without  the  assent  of  the 
other,  but  the  whole  must  remain  to  the  sur- 
vivor. 2  Blk.  182.  In  1  Washburn  on  Real 
Property  (Sth  Ed.)  p.  706,  it  Is  said:  "A 
BtlU  more  peculiar  Joint  estate  Is  that  which 
belongs  to  a  husband  and  wife,  where  the 
same  is  conveyed  to  them  as  such.  If  a  man 
and  woman,  tenants  In  common,  marry,  they 
still  continue  to  hold  In  common ;  but,  if  the 
estate  Is  conveyed  to  them  originally  as  hus- 
band and  wife,  they  are  neither  tenants  In 
common  nor  properly  Joint  tenants,  though 
having  the  right  of  survivorship,  but  are 
what  are  called  tenants  by  entirety.  While 
such  estates  have,  like  a  Joint  tenancy,  the 
quality  of  survivorship,  they  differ  from  that 
in  this  essential  respect,  that  neither  can 
convey  his  or  her  Interest  so  as  to  affect  the 
right  of  survivorship  in  the  other.  They 
are  not  seised,  in  the  eye  of  the  law,  of 
moieties,  but  of  entireties.  In  such  cases,  the 
survivor  does  not  take  as  a  new  acquisition, 
but  under  the  original  limitation,  his  es- 
tate being  simply  freed  from  participation  by 
the  other,  so  that  If,  for  instance,  the  wife 
survives  and  then  dies,  her  heirs  would  take 
to  the  ezdnslon  of  the  heirs  of  the  husband. 
Nor  can  partition  be  made  of  the  estate." 
See,  also,  U  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  49; 
West  V.  Railroad,  140  N.  C.  620,  63  S.  B. 
477;  Bynum  v.  Wicker,  141  N.  C.  95,  53  8.  B. 
478,  115  Am.  St  Rep.  675;  Bruce  v.  Nichol- 
son, 100  N.  C.  204,  13  S.  E.  790,  26  Am.  St 
Rep.  562;  2  Kent's  Com.  133.  The  nature. 
Incidents,  and  properties  of  this  estate  by 
entirety  were  not  changed  by  the  provisions 
of  the  Constitution  relating  to  married  wo- 
men. Long  V.  Barnes,  87  N.  C.  329.  As  the 
plaintiffs  were  thus  seised  of  the  timber.  Its 


severance  from  the  land  by  cutting  It  did 
not  convert  the  estate  In  the  trees,  when 
severed,  or  In  the  lumber  cut  from  the  logs, 
into  a  tenancy  in  common,  nor  Is  the  feme 
plaintiff,  by  reason  of  the  severance,  entitled 
to  maintain  this  action  for  partition.  If 
she  could  have  enjoined  the  husband  from 
cutting  the  timber,  under  the  principle  stated 
In  Bynum  v.  Wicker,  supra,  she  is  certain- 
ly not  entitled  to  have  a  partition  of  the  lum- 
ber. Into  which  the  timber  had  been  con- 
verted, no  more  than  she  would  have  been 
entitled  to  partition  of  the  land  or  the  trees 
standing  or  growing  thereon.  This  is  the 
only  question  before  us,  as  the  feme  plaintiff 
insisted  upon  her  legal  right  to  partition  as 
alleged  and  asserted  In  her  petition. 

The  intimation  of  the  court  was  correct, 
and  therefore  the  nonsuit,  to  which  the  plain- 
tiff submitted  in  deference  thereto,  must 
stand.  It  may  be  that  the  present  state  of 
the  law  as  to  married  women,  under  the  Con- 
stitution and  statutes  and  a  wise  public  poli- 
cy, call  for  a  change  In  the  Incidents  and 
properties  of  this  anomalous  estate  (tenancy 
by  entirety),  so  that  It  may  be  turned  into  a 
tenancy  in  common,  but  this  is  a  question 
which  addresses  Itself  to  the  Legislature,  and 
not  to  us. 

No  error. 


COTTON  V.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  25, 
1908.) 

1.  Tbial  (8  165*)— Question  of  Law  ob  Fact 
—Motion  to  Dismiss. 

Where  a  motion  to  dismiss  an  action  is 
made  under  the  statute,  the  evidence  must  be 
coD9tnied  most  favorably  to  the  plaintiff,  and 
every  fact  which  it  tends  to  prove,  and  which 
is  an  essential  to  the  cause  of  action,  must  be 
taken  as  established. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  374 ;   Dec.  Dig.  >  165w*l       - 

2.  Masteb  and  Servant  (J  285*)— Injubies 
TO  Servant — Nsolioencb  —  Question  fob 

JUBT. 

In  an  action  for  injuries  to  a  servant  by 
the  collapse  of  a  baggage  truck,  evidence  held 
to  require  submission  of  defendant's  negligence 
in  failing  to  properly  inspect  the  truck,  etc.,  to . 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1029;   Dec.  Dig.  {  285.*j 

8.  Maoteb  and  Sebvant  ({  101)*— Injuries 
TO  Servant— Sai«  Place— Duty  of  Mas- 
ter. 

While  an  employer  does  not  guarantee  his 

employe's  safety,  he  is  bound  to  use  reasonable 

care  and  prudence  to  provide  a  safe  place  for 

him  to  work  in. 
[EM.  Note. — For  other  cases,  see  Master  and 

Servant,  (Jent  IMg.  H  135,  171,  172,  180-184, 

192;    Dec  Dig.  {  101.*] 

4.  Master  and  Servant  ({  102*)— Injuries 
TO  Servant— Defectivb  Appliances— Duty 
of  Mashteb. 

A  master  performs  his  duty  to  furnish  ap- 
pliances reasonably  fit  and  safe  if,  in  the  selpc- 
tion  thereof,  he  uses  that  degree  of  care  which 
a  man  of  ordinary  prudence  would  use  in  rc- 


•For  otbtt  Msea  aee  nun*  topic  and  ■ectlon  NUMBER  In  Dec.  *  Am.  Dlsi.  1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


1094 


62  SOUTHEASTERN  REPOBiTEK. 


(M.a 


gard  to  his  •own  safety,  If  he  were  aapplylng 
them  for  his  personal  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  173,  174;  Dec.  Dig.  i 
102.*] 

5,  Masteb  and  Sebtawt  (I  265*)— Injuries 
TO  Sebvant— Dkfkctivk  Appliances— Bub- 
den  or  PROor. 

In  order  that  a  servant  may  recover  for 
injuries  through  alleged  defective  appliances, 
the  servant  must  show  that  the  appliance  fur- 
nished was  defective  at  the  time  of  the  injury, 
that  the  master  knew  of  the  defect,  or  was  neg- 
ligent in  not  discovering  it  and  in  making  need- 
ed re{>airs,  and  that  the  defect  was  the  proxi- 
mate cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  877-879,  888,  889;  Dec. 
Dig.  I  265.*] 

6.  Maetteb  and  Servant  (S124*)— Injuries 
TO  Servant— Inspection— Duty. 

A  master  owes  to  a  servant,  required  to 
use  appliances  furnished  by  the  master  liable 
to  become  out  of  repair,  the  duty  to  inspect  and 
repair  the  same  at  reasonable  intervals. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  2S5;   Dec.  Dig.  |  124.*] 

Appeal  from  Superior  Court,  Guilford 
County ;  Moore,  J. 

Action  by  Peter  Cotton  against  the  North 
Carolina  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    ASarmed. 

This  action  was  brought  to  recover  dam- 
ages for  Injuries  alleged  to  have  been  caus- 
ed by  the  defendant's  negligence.  The  plain- 
tiff, who  on  May  13,  1906,  was  in  the  employ 
of  the  defendant,  was  ordered  by  George  W. 
Vernon,  the  baggage  agent  at  Greensboro,  N. 
C,  to  carry  some  trunks  from  the  north- 
bound train  No.  34,  which  had  Just  arrived, 
to  the  east-bound  train  No.  112.  Vernon  told 
him  to  make  haste,  as  the  east-bound  train 
was  about  to  leave.  Plaintiff  and  Will  Suggs 
started  with  the  truck,  which  weighed  1,000 
pounds  and  was  loaded  with  trunks.  He  was 
pulling  with  his  back  towards  the  trunks,  and 
Suggs  was  pushing  the  truck.'  In  going  from 
one  train  to  the  other  th^  had  to  pass 
around  another  truck.  Will  Suggs  testified: 
"When  we  went  around  [the  other  truck],  he 
v/ns  guiding  the  truck,  and  I  was  pushing. 
It  was  heavily  loaded.  When  he  tamed 
around  he  ran  the  off  wheel  of  the  truck  over 
the  rail,  and  as  he  turned  the  wheel  came 
off  and  the  truck  caught  his  foot  That  is 
the  way  it  happened.  The  wheel  that  fell  off 
the  truck  had  crossed  the  Iron  track — the 
right  wheel.  It  was  gt)lng  right  straight 
across  it,  and  did  not  run  in  any  groove.  It 
was  right  level  there.  It  was  night,  but  the 
lights  were  around  there.  I  said  a  minute 
ago  that,  in  running  around  the  other  truck, 
the  wheel  went  on  the  outside  of  the  rail. 
There  is  no  flange  to  the  wheel.  The  rail  Is 
higher  than  the  Inside  of  the  track,  but  is 
'  about  level  with  the  floor.  In  between  the 
floor  in  the  center  of  the  track  and  the  rail 
there  is  a  groove,  so  that,  in  coming  around 
from  the  inside,  the  wheel  would  have  to 
pass  over  that  groove  and  against  the  rail. 


The  wheel  went  straight  across  the  track; 
did  not  run  down  the  track."  The  plaintiff 
testified  that  the  wheel  fell  off  the  spindle 
when  the  truck  struck  the  south-bound  track. 
George  W.  Vernon,  a  witness  for  the  defend- 
ant, testified:  "I  made  an  examination  of 
the  wheel  right  then  and  there.  The  plat- 
form Is  so  built  up  there  that  the  outside  is 
up  level  and  smooth  with  the  top  of  the  ralL 
On  the  Inside  is  a  space  of  about  three  inch- 
es. The  spindle  bad  fallen  on  the  platform 
a  few  inches  from  the  rail,  and  the  wheel 
had  fallen  on  the  spindle.  I  took  the  whed 
off  the  spindle  and  examined  it.  The  pin  was 
In  the  spindle,  but  had  been  bent  outwards. 
Both  ends  of  the  pin  were  bent  down  flat  to 
the  spindle,  and  the  wheel  had  drawn  off  over 
the  pin,  the  wheel  coming  over  both  the  pin 
and  the  spindle.  The  pin  was  not  broken ;  it 
was  simply  bent.  The  pin  was  a  little  worn. 
The  truck  had  been  used  some  time.  There 
was  no  wear  on  the  spindle  or  pin  that 
would  injure  the  use  of  the  trudc  that  I  could 
observe.  I  found  the  spindle  lying  down 
near  the  groove  in  the  track,  and  the  wheel 
over  the  spindle,  and  the  pin  and  spindle  in 
the  condition  I  have  described.  I  didn't  see 
the  wheel  when  it  came  off.  I  could  not  tell 
how  long  the  pin  had  been  in  use,  but  it  was 
somewhat  worn.  I  could  not  tell  how  long 
the  truck  had  been  In  use,  but  it  had  been 
used  for  some  time.  It  would  t>e  impossible 
for  me  to  tA\,  as  we  are  always  getting  In 
new  trucks.  I  could  not  tdl  the  length  of 
tfane  It  had  been  in  use ;  could  not  say  wheth- 
er it  had  been  in  use  three  years ;  might  have 
been,  and  it  might  have  been  less.  ConId  not 
tell  whether  we  had  trucks  that  bad  been  in 
use  four  or  five  years."  There  was  evidence 
tending  to  show  that  the  plaintiff  was  struck 
by  the  iron  bar  of  the  truck  and  also  by  one 
of  the  trunks  which  fell  from  the  trndc.  At 
the  close  of  the  evidence  the  defendant  moved 
to  nonsuit  the  plaintiff.  The  motion  having 
been  refused,  the  defendant  excepted.  There 
was  a  verdict  for  the  plaintiff,  and.  Judgment 
having  been  entered  thereon,  the  defendant 
appealed. 

John  A.  Barrlnger,  for  appellant  Wilson 
ft  Ferguson,  for  appellee. 

WALKER,  3.  (after  stating  the  facts  as 
above).  Where  a  motion  to  dismiss  an  action 
is  made  under  the  statute,  the  evidence  must 
be  construed  in  the  view  most  favorable 
to  the  plaintiff,  and  every  fact  which  it  tends 
to  prove,  and  which  Is  an  essential  ingredioit 
of  the  cause  of  action,  must  be  taken  as  es- 
tablished, as  the  Jury,  if  the  case  had  been 
submitted  to  them,  might  have  found  those 
facts  from  the  testimony.  Brittain  v.  Wes- 
tall.  136  N.  C.  492,  47  8.  B.  616.  Applying 
this  rule,  we  think  there  was  evidence  in  the 
case  proper  for  the  consideration  of  the  Jury 
upon  the  question  of  negligence.     The  duty 
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ot  tbe  employer  to  his  employe  Is  tbns  stated 
in  Marks  t.  Cotton  MUls,  135  N.  C.  280,  47 
S.  E.  433:  "The  employer  does  not  guarantee 
tbe  safety  of  his  employ&  He  is  not  bound 
to  famish  him  an  absolutely  safe  place  to 
work  in,  but  Is  required  simply  to  use  rea- 
sonable care  and  prudence  In  providing  such 
a  place.  He  is  not  bound  to  furnish  the  best 
known  machinery,  implements,  and  applian- 
ces, but  only  such  as  are  reasonably  fit  and 
safe  and  as  are  in  general  use.  He  meets 
tbe  requirements  of  the  law  if,  in  the  selec- 
tion of  machinery  and  appliances,  he  uses  that 
degree  of  care  which  a  man  of  ordinary  pru- 
dence would  use,  haying  regard  to  his  own 
safety,  if  he  were  supplying  them  for  his  own 
personal  use.  It  is  culpable  negligence  which 
makes  the  employer  liable,  not  a  mere  error 
of  Judgment.  We  believe  this  Is  substantial- 
ly the  rule  which  has  been  recognized  as  the 
correct  one,  and  recommended  for  our  guide 
in  all  such  cases.  It  measures  accurately 
the  duty  of  tbe  employer,  and  fixes  the  limit 
of  his  responsibility  to  his  employe"— citing 
Harley  v.  B.  C.  M.  Co.,  142  N.  T.  81,  86  N. 
E.  818.  So  tbat  the  liability  of  the  employer 
to  the  employe,  in  damages  for  any  injury  the 
latter  may  receive  while  engaged  in  his  \rGtk, 
depends  upon  whether  the  employer  has  been 
negligent.  Avery  v.  Lumber  Co.,  146  N.  O. 
592,  60  S.  E.  646 ;  Barkley  v.  Waste  Co.,  147 
N.  C.  S85,  61  S.  B.  665.  In  respect  to  Instm- 
mentallties  provided  by  the  master  for  tbe 
use  of  the  servant,  the  latter,  in  order  to  es- 
tablish his  case,  must  show  (1)  that  the  im- 
plement furnished  by  the  master  was,  at  the 
time  of  the  injury,  defective;  (2)  tbat  tbe 
master  knew  of  the  defect,  or  was  negligent 
In  not  discovering  it  and  making  the  needed 
repairs;  (3)  that  the  defect  was  tbe  proxi- 
mate cause  of  the  injury.  Hudson  v.  Rail- 
road, 104  N.  C.  491,  10  8.  E.  669;  Shaw  ▼. 
Manufacturing  Co.,  143  N.  C.  131,  65  8.  E>. 
433;  Railroad  v.  Barrrett,  166  U.  8.  617, 
17  8up.  Ct.  707,  41  L.  Ed.  1136.  We  may 
omit  any  reference  to  the  duty  of  the  serv- 
ant to  Inform  tbe  master  of  any  defect  found 
by  him,  as  there  is  uo  evidence  in  this  case 
that  fixes  the  plaintiff  with  any  knowledge 
of  the  alleged  defect  In  the  truck,*  either  in 
law  or  in  fact  There  is  another  duty  the 
master  owes  to  his  servant,  and  th«t  is  to  in- 
spect, at  reasonable  Intervals  of  time,  the 
Implements  he  furnishes  for  use  by  his  serv- 
ant. 1  Labatt,  M.  &  S.  II  164  and  167;  Bail- 
ey's Pers.  InJ.  §  2638 ;  Leak  v.  Railroad,  124 
N.  C.  465,  82  S.  E.  884.  At  what  intervals 
this  inspection  should  be  made  will  depend 
upon  the  kind  of  Implement  used  and  tbe 
special  facts  and  circumstances  of  the  case. 
The  defendant  alleges  in  the  answer  that 
the  pin  TTfts  not  In  the  spindle,  and  for  that 
reason  the  wheel  fell  off,  and  further  that 


the  plaintiff  should  hare  known  that  tbe  pin 
was  missing;  but  there  Is  no  evidence  to 
sustain  this  allegation.  The  defendant's  own 
witness  testified  that  the  pin  was  "somewhat 
worn,"  and  that  "both  ends  of  tbe  pin  were 
bent  down  flat  (»  the  spindle  and  the  wheel 
had  drawn  off  over  the  pin." 

We  cannot  say,  as  matter  ot  law,  that  tbe 
pin  had  not  been  weakened  by  being  worn, 
and  was  strong  enough  to  hold  the  wheel  in 
its  place  on  the  spindle.  Tbe  truck  was  be- 
ing moved  in  tbe  ordinary  and  usual  way,  so 
far  as  appears,  and  in  the  proper  place.  As 
it  gave  way,  under  the  circumstances,  and 
was  worn  by  constant  use,  the  Jury  might 
well  have  inferred,  as  they  did,  that  it  was 
either  originally  defective  and  insufficient,  or 
had  become  so  by  being  "somewhat  worn." 
It  was  for  the  Jury  to  say  whether  by  a  care- 
ful inspection  the  defendant  could  have  dis- 
covered its  defective  condition.  We  must  as- 
sume, In  the  absence  of  the  charge  by  the 
court,  that  they  were  properly  instructed  as 
to  this  feature  of  the  case.  In  Car  Co.  v. 
Parker,  1,00  Ind.  181,  the  court  holds:  "It  is 
tbe  duty  of  the  master  to  use  ordinary  care 
and  diligence  to  provide  safe  and  suitable 
machinery  for  use  by  the  servant  whom  he 
employs  to  work  np<m  It.  The  master's  duty 
does  not  end  with  providing  safe  and  suitable 
machinery,  but  he  is  also  bound  to  exercise 
a  reasonable  supervision  over  It,  and  to  ex- 
ercise ordinary  care  in  keeping  it  In  safe  con- 
dition for  use  by  his  servants,  and  tbis  duty 
he  cannot  rid  himself  of  by  casting  it  upon 
an  agent  It  is  only  ordinary  care  that  must 
be  exercised  by  the  master,  such  care  as  the 
peculiar  conditions  and  circumstances  would 
suggest  to  a  man  of  ordinary  prudence,  but 
this  requires  that  he  should  take  notice  of 
the  liability  of  an  implement  he  places  In  tbe 
hands  of  his  servant  to  become  worn  and  un- 
safe from  age  and  use."  See,  also.  Parsons  v. 
Railroad,  94  Mo.  286,  6  8.  W.  464,  Hackett  v. 
Manufacturing  Co.,  101  Mass.  101,  Railroad  v. 
Holt,  29  Kan.  149,  and  Bailey's  Pers.  InJ.  ii 
2634-2638,  where  the  subject  Is  folly  dis- 
cussed. In  Hackett  v.  Mfg.  Co.,  supra,  it 
was  held  that  whether  an  employer  was  neg- 
ligent in  not  ascertaining  that  a  cbaln,  which 
operated  or  held  an  elevator,  bad  been  worn 
and  become  thinner  and  therefore  unsafe,  by 
reason  of  which  the  elevator  fell  and  injured 
the  plaintiff,  was  a  proper  question  for  the 
Jury.  The  same  authorities  also  sustain  the 
proposition  that  the  plaintiff,  when  he  was 
ordered  by  Vernon  to  use  the  truck,  bad  the 
right  to  assume  tbat  it  was  in  a  safe  condi- 
tion. 

Our  conclusion  is  that  the  court  properly 
submitted  the  case  to  the  Jury  upon  the  evi- 
dence. 

No  error. 
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Mcculloch  et  ai.  v.  southern 

RI.  CO.  et  al. 

(Supreme  Cooit  ot  North  Carolina.     Dec.  2, 
1908.) 

1.  Railboads  (i  134*)— Lkabes— Rights  abo 
Liabilities  of  Lessobs  and  Lessees. 

A  lessor  railroad  company  is  liable  for 
the  acts  of  its  lessee  done  in  the  performance  of 
the  public  duties  of  lessor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  423;   Dec.  Dig.  i  134.*] 

2.  Tbespabs  (J  37*)— Actions— Pabties. 

A  grantor,  under  whose  deed  a  trespasser 
nndertales  to  Justify,  is  not  a  necessary  or 
proper  party  to  an  action  for  the  trespass. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  ^  75;    Dec  Dig.  {  87.*] 

3.  RAII.BOADB  (5  134*)— Leases— RiaHTB  awd 
LiABn-rriEs   of  Lessobs  and   Lessees. 

A  lessor  railroad  company  is  not  liable  for 
the  acts  of  its  lessee,  done  outside  of  its  rights 
nnder  the  lease,  and  not  in  the  performance  of 
the  public  duties  of  lessor. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  }  423 ;    Dec.  Dig.  {  134.*] 

4.  Railboads  (f  134*)—Leases— Rights  and 
LiABii,iTiE8  OF  Lessobs  and  Lessees— Right 
OP  Wat. 

Ad  entry  upon  land  and  taking  thereof 
by  a  lessee  railroad  company  which  may  be  jus- 
tified under  the  charter  of  the  lessor  railroad 
company,  and  which  is  done  in  furtherance  of 
its  business,  is  lawful,  and  there  is  no  cause  of 
action  against  either  company. 

[Ed.  Note. — For  other  ca-ses,  see  Railroads, 
Cent  Dig.  $  423;    Dec.  Dig.  S  134.*] 

5.  REMOVAt  OF  Causes  (g  74*)  —  Amount  in 
CoNTBOVEBST  —  Time  of  Detebicination  — 
"Matpeb  in  Dispute." 

The  tight  to  remove  an  action,  wherein  a 
money  jndiniient  is  demanded,  to  the  federal 
court  is  determined  by  the  sum  demanded  as 
appears  by  the  record  at  the  time  the  petition 
for  removal  is  filed ;  and,  where  an  amendment 
is  made,  the  sum  last  demanded  is  "the  matter 
in  dispute." 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  i  130 ;   Dec.  Dig.  §  74.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4414.  4415 ;    vol.  8,  p.  77ia] 

6.  Removal  of  Causes  (f  89*)- Filing  Peti- 
tion AND  Bond  in  State  Coubt— Effect. 

Under  Act  March  8,  1887,  c.  373.  J  1,  24 
Stat  554  (U.  S.  Comp.  St.  1901,  p.  510).  pro- 
viding that,  on  filing  a  petition  and  bond  in  a 
state  court  for  removal  to  a  federal  court,  it 
shall  be  the  duty  of  the  state  court  to  accept 
the  petition  and  bond  and  proceed  no  further, 
the  jurisdiction  Of  the  state  court  ceases  eo 
instante,  and  the  court  is  without  jurisdiction 
to  declare  that  an  amended  complaint  does  not 
state  a  cause  of  action  against  defendant  and 
remit  plaintiff  to  his  original  complaint,  and 
thereby  prevent  a  removal  because  the  amount 
involved  is  not  within  federal  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  g  189;    Dec.  Dig.  g  89.*] 

7.  Removal  of  Causes  (g  23*)— Subject  of 

CoNTBOVEBST  —   CONDEMNATION       PBOCEED- 
INOS. 

An  action,  wherein  it  was  alleged  that 
plaintiffs  were  the  owners  and  in  possession  of 
a  tract  of  land  on  which  defendant  railroad 
company  had  committed  a  trespass,  and  that  it 
was  undertaking  to  justify  under  a  deed  to  an- 
other railroad  company,  its  lessor,  and  that  the 
trespass  could   not  be  justified  thereunder  be- 


cause the  land  was  not  taken  to  carry  on  the 
business  of  lessor  railroad  company,  but  for  the 
separate  business  of  defendant  company,  did  not 
involve  a  guestion  of  whether  property  abonld 
be  appropnated  under  the  power  of  eminent  do- 
main against  the  owner's  will,  of  which  the 
federal  court  would  have  no  jurisdiction  so  aa  to 
prevent  a  removal,  but  involved  solely  a  ques- 
tion as  to  what  compensation  should  be  paid 
for  an  unwarranted  use  of  the  land,  by  defend- 
ant company,  constituting  a  trespass. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Dec.  Dig.  <  23.*] 

Clark,  C.  J.„  dissenting. 

Appeal  from  Superior  Court,  Gnllfonl 
County ;  E.  B.  Jones,  Judge. 

Action  by  J.  F.  McCullocb  and  others 
against  the  Southern  Railway  Company  and 
the  North  Carolina  Railroad  Company.  De- 
fendant Soutbem  Railway  Company  filed  a 
petition  for  removal  to  the  federal  court, 
which  was  denied,  and  it  appeals.    Reversed. 

W.  B.  Rodman  and  Wilson  &  Ferguson, 
for .  appellant  Scott  &  McLean,  Justice  & 
Broadhurst,  and  Douglas  &  Douglas,  for  ap- 
pellees. 

BROWN,  J.  The  history  of  this  case  is  as 
follows:  Action  was  commenced  August  1, 
1903.  The  pleadings  were  filed  and  the  cause 
came  on  for  trial  at  the  July  term,  1907,  and 
a  Judgment  was  rendered  in  faror  of  defend- 
ants dismissing  the  action.  From  this  judg- 
ment plaintiffs  appealed  to  the  Supreme 
Court,  and  the  appeal  was  heard  at  the  fall 
term,  1907,  upon  an  agreed  state  of  facts. 
146  N.  C.  316,  59  S.  E.  882.  A  new  trial  was 
awarded,  and  the  court  suggested  to  plaintiff 
an  amendment  to  the  pleadings.  The  plain- 
tiff, on  the  Ist  day  of  April  term,  1908,  of  the 
superior  court  of  Guilford  county,  acting  in 
accordance  with  the  suggestion  of  this  court, 
filed  an  amendment  to  the  complaint,  and  in- 
stantly the  defendant  Southern  Railway  Com- 
pany filed  a  petition  for  removal.  The  court 
overruled  the  motion  to  remove,  and  defend- 
ant Southern  Railway  Company  appealed. 

The  Southern  Railway  Company  is  the  les- 
see of  the  North  Carolina  Railroad  Company, 
and  as  such  is  operating  the  line  of  railway 
extending  from  Charlotte  through  Greensboro 
to  Goldsbcro.  As  such  lessor,  the  North  Car- 
olina Company  is  liable  for  the  acts  of  the 
lessee  done  in  the  performance  of  the  duties 
of  the  lessor  as  a  common  carrier.  The  effect 
of  the  franchise  to  construct  and  operate  a 
railroad  is  to  require  the  licensee  to  perform 
certain  public  duties,  and  the  licensee  cannot 
avoid  its  part  of  this  contract  with  the  sover- 
eign by  subletting  its  franchise.  The  licensee 
from  the  state  nevertheless  remains  liable 
for  the  manner  in  which  its  lessee  performs 
these  public  duties  which  the  lessor  has 
agreed  with  the  public  to  iterform.  Logan  v. 
Railroad,  116  N.  C.  940,  21  S.  E.  959.  UrH>n 
no  other  principle  of  law  can  the  decision  in 
the  Logan  Case  be  sustained.  It  has  never 
been  held  by  any  court  that  the  lessor  of  a 
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railroad  company  is  liable  for  the  tortlons 
act8  of  Its  lessee  done,  not  while  carrying  on 
the  business  of  its  lessor,  but  while  carrying 
on  an  entirely  separate  and  distinct,  though 
slmUar,  business  of  Its  own. 

The  gravamen  of  the  plaintiffs'  complaint 
is  that  they  axe  the  owners  and  in  possession 
of  a  tract  of  land,  on  which  the  Southern 
Railway  has  committed  a  trespass,  and  that 
It  Is  undertaking  to  Justify  Its  tortious  act 
under  a  certain  deed  to  the  North  Carolina 
Company,  Its  lessor,  and  that  the  trespass  of 
the  Southern  on  this  land  cannot  be  Justified 
under  that  title,  because  the  land  was  not 
taken  to  carry  on  the  business  of  the  Nortli 
Carolina  Railroad  Company,  but  for  the  sepa- 
rate and  Independent  business  of  the  South- 
em  Railway  Company,  How  is  the  North 
Carolina  Railroad  Company  Interested  In  an 
action  of  trespass  against  the  Southern  Rail- 
way Company?  It  is  no  more  Interested  than 
any  other  grantor  under  whose  deed  any  al- 
leged trespasser  undertakes  to  Justify,  and 
such  grantor  Is  admittedly  not  a  necessary 
or  proper  party  to  the  action  for  damages 
for  the  supposed  trespass.  If  this  act  of  tak- 
ing possession  of  the  locus  in  quo  was  an  act 
done  in  the  conduction  of  the  public  business 
of  the  North  Carolina  Railroad  Company, 
and  which  the  North  Carolina  Railroad  Com- 
pany was  under  the  law  required  to  do,  then 
under  the  former  decision  in  this  case,  the 
plaintiffs'  action  falls  entirely  and  should  be 
dismissed.  The  plaintiffs  recognize  this,  and 
seek  to  avoid  It  by  expressly  alleging  in  sec- 
tion 11  of  the  complaint  that  the  act  of  taking 
possession  of  this  locus  in  quo  was  not  done 
in  the  conduct  of  the  public  business  of  the 
North  Carolina  Company,  but  for  the  purpose 
of  conducting  a  separate  and  distinct  part  of 
the  Southern's  business.  The  former  com- 
pany, according  to  the  complaint,  has  done 
nothing.  Upon  what  principle  of  law,  then, 
can  it  be  held  liable  for  the  acts  of  the  South- 
em,  alleged  by  the  plaintiff  to  be  done  out- 
side of  and  beyond  Its  rights  under  the  lease, 
it  being  expressly  denied  in  the  complaint 
that  these  alleged  wrongful  acts  of  the  South- 
ern were  dpne  In  the  performance  of  the  pub- 
lic duties  which  It  had  undertaken  to  dis- 
cbarge for  the  North  Carolina  Company  as  its 
lessee?  A  cursory  reading  of  the  former 
opinion  in  this  case  will  disclose  that  the  very 
ground  upon  which  a  new  trial  was  awarded 
is  that  the  Southern  Railway  Company  was 
doing  the  acts  complained  of,  not  In  the  per- 
formance of  the  public  duties  of  the  North 
Carolina  Railroad  Company,  but  in  the  per- 
formance of  the  duties  of  the  Southern  Rail- 
way Company,  because  It  owns  and  operates 
certain  other  railroads,  and  that  the  acts  are 
done  In  performance  of  the  public  duties  of 
those  roads,  and,  plaintiffs'  predecessors  in 
title,  not  having  granted  the  land  which  was 
taken  tq  be  used  for  that  purpose,  it  was 
placing  an  additional  servitude  on  the  land, 
and  fcK-  this  additional  servitude  the  Southern 
Railway  Company  should  be  made  to  pay.    If 


this  alleged  act  in  entering  upon  and  taking 
the  locus  in  quo  may  be  Justified  under  the 
charter  of  the  North  Carolina  Company,  and 
was  done  in  furtherance  of  Its  business,  then 
it  Is  lawful,  and  there  is  no  cause  of  action 
against  either  company.  Raleigh  &  A.  Air 
Line  R.  R,  v.  Sturgeon,  120  N.  C.  225,  26  S. 
B.  779;  Railroad  v.  Olive,  142  N.  C.  257,  55 
8.  E.  263.  If  the  appropriation  of  the  proper- 
ty may  not  be  bo  justified,  then  only  the 
Southern  can  be  held  liable,  and  in  any  event 
the  North  Carolina  Company  Is  not  liable  up- 
on the  facts  stated  In  the  complaint.  It  ia 
plain  that  the  controversy  is  not  only  separ- 
able, but  that,  under  the  pleadings  and  the 
former  opinion  of  this  court,  there  Is  only 
one  controversy,  and  that  Is  between  the 
plaintiffs  and  the  Southern  Railway '  Com- 
pany, That  was  the  ruling  of  this  court  when 
it  held  that  the  Judge  of  the  superior  court 
should  have  submitted  the  Issues  set  out  Id 
the  former  opinion  on  page  319  of  146  N.  C, 
on  page  884  of  59  S.  E.,  for  those  issues  pre- 
sent a  controversy  with  the  Southern  Railway 
only. 

It  Is  suggested  that  the  amended  com- 
plaint, In  which  the  damages  are  laid  at 
$4,000,  filed  in  pursuance  of  our  opinion  at 
the  laat  term,  does  not  state  a  cause  of 
action  against  the  Southern  Railway,  and 
therefore  the  plaintiff  would  be  remitted  ta 
his  first  complaint  for  $1,500,  a  sum  not 
within  the  federal  Jurisdiction.  This  con- 
tention does  not  appear  to  find  much  support 
In  the  following  clause  of  that  opinion :  "The 
plaintiffs  are  entitled  in  this  action  to  bave 
permanent  damages  assessed  in  the  nature 
of  condemnation  for  the  additional  burden 
placed  upon  the  lot  by  its  use  for  purposes 
other  than  those  for  which  defendant  uses- 
the  lot  purely  as  lessee  of  the  North  Carolina 
Railroad  Cmpany.  Hodges  r.  Tel.  Co.,  133 
N.  C.  225,  45  S.  E.  572,  in  which  case  this 
proposition  Is  so  clearly  and  fully  reasoned 
out  by  Connor,  J.,  with  full  citation  of  au- 
thorities." But  we  are  prevented  from  con- 
sidering this  question  because,  having  held 
that  the  controversy  Is  separable,  and  that 
no  cause  of  action  is  stated  against  the 
North  Carolina  Railroad  Company,  when  the 
petition  and  bond  for  removal  was  filed  by 
the  Southern  Railway  Company,  the  Jurisdic- 
tion of  the  state  court  was  at  once  ousted, 
and  that  court  can  proceed  no  further. 
When  a  money  Judgment  Is  demanded,  as  la 
this  case,  the  right  of  removal  Is  determined 
by  the  sum  demanded  as  appears  by  the  rec- 
ord at  the  time  the  petition  Is  filed.  When 
an  amendment  Is  made,  the  sum  last  demand- 
ed Is  "the  matter  in  dispute."  Moon  on  Rem. 
8  88.  After  the  petition  and  bond  for  re- 
moval are  filed,  the  Jurisdiction  of  the  state 
court  ceases  eo  Instanti.  It  can  make  no  or- 
der, except  that  further  proceedings  bo  sus- 
pended. The  plaintiff  cannot  even  take  a 
nonsuit.  He  must  go  into  the  federal  court 
to  do  that.  If  the  state  court  has  no  Juris- 
diction to  allow  a  nonsuit,  how  can  It  take 
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jurisdiction  to  pass  on  the  validity  of  a 
caose  of  actlont  In  this  case,  according  to 
this  conrt,  tbere  are  two  causes  of  action 
attempted  to  be  pleaded.  If  the  controversy 
is  s^mrable,  as  It  is  practically  admitted  to 
be,  it  is  removable.  If,  thai,  the  state  Juris- 
diction ceases  when  the  petition  Is  filed,  so 
that  a  nonsuit  could  not  be  taken,  whence 
does  the  state  court  acquire  jurisdiction  to 
declare  the  larger  cause  of  action  invalid  so 
as  to  prevent  a  removal? 

The  federal  statute  prescribes  that  when, 
and  as  soon  as,  such  petition  and  bond  are 
filed  in  an  action,  "It  shall  then  be  the  duty 
of  the  state  court  to  accept  said  petition  and 
bond  and  proceed  no  further  in  such  suit" 
Act  March  8,  1887,  c.  873,  i  1.  24  Stat  554 
<U.  8.  Comp.  St  1001,  p.  510).  In  construing 
this  statute  In  a  case  lllce  this,  this  court  has 
said:  "The  Intention  so  expressed  Is  that 
the  jurisdiction  of  the  state  court  shall  cease 
at  once  upon  the  application  sufficiently 
made  for  the  removal  of  the  action.  The 
latter  in  its  condition,  In  all  reqpects,  at  the 
time  must  be  removed.  It  is  not  Intended 
that  the  state  court  shall  after  that  time 
have  control  of,  the  action  for  the  purpose 
of  changing  its  nature  or  condition,  or  the 
form  thereof,  or  the  pleadings  therein,  in 
any  respects  whatever.  It  then  ceases  to 
have  jurisdiction,  and  has  no  authority  to 
make  any  order,  decree,  or  judgment  in  the 
action.  This  is  settled  by  many  decisions 
of  the  United  States,  several  of  them  much 
like  this  case."  Merrlman,  C.  J.,  in  Winslow 
V.  Collins,  speaking  for  a  unanimous  court, 
including  our  present  Chief  Justice,  110  N. 
C,  121,  14  S.  E.  612. 

If  this  case  Involves  a  separable  contro- 
versy, or  a  single  controversy  with  the  South- 
em  Railway  Company,  as  is  practically  ad- 
mitted and  heretofore  decided,  then  this 
court  has  no  jurisdiction  to  pass  on  the  va- 
lidity of  any  cause  of  action  set  out  In  the 
complaint,  and  could  not  even  allow  a  non- 
suit Its  jurisdiction  terminated  with  the 
filing  of  the  petition  and  bond.  Kanouse  v. 
Martin,  16  How.  198,  14  L.  Ed.  660;  Rail- 
road V.  Koontz,  104  U.  S.  6,  26  L.  Ed."  643 ; 
Railroad  v.  Dunn,  122  U.  S.  513,  7  Sup.  Ct 
1262,  30  L.  Ed.  1159;  S.  S.  Co.  v.  Tugman, 
106  U.  8.  118,  1  Sup.  Ct  58,  27  L.  Ed.  87; 
Kern  v.  Huidekoper,  103  U.  8.  485,  26  L. 
Ed.  354 ;  Marshall  v.  Holmes,  141  U.  8.  580, 
12  Sup.  Ct.  62,  35  L.  Ed.  870. 

No  order  of  the  superior  court  or  of  this 
court,  was  essential  to  the  removal,  nor  to 
put  an  end  to  the  state  jurisdiction.  It  ter- 
minated eo  Instantl  by  force  of  the  statute. 
Stone  V.  S.  C,  117  U.  8.  430,  6  Sup.  Ct  799, 
29  L.  Ed.  902;  Ins.  Co.  v.  Dunn,  19  Wall. 
214.  22  L.   Ed.  68. 

The  plaintift  could  not  withdraw  the 
amended  complaint  if  he  desired,  nor  could 
the  court  allow  him  to  do  so.  This  Is  held 
in  Winslow  v.  Collins,  supra,  where  it  is 
said:  "Hence,  also  the  order  allowing  the 
amendment  striking  out  the  second  cause  of 


action  was  unauthorized  and  without  forcf ." 
In  that  case  the  second  cause  of  action 
was  stricken  out  in  the  superior  conrt  so  as 
to  bring  the  sum  in  controversy  below  the 
federal  jurisdiction.  Dillon  on  Removal,  pp. 
66,  68;  Foster's  Fed.  Prac  385 ;  Moon  on  Re- 
moval, pp.  71,  72,  and  notes.  The  Tobacco 
Case,  144  N.  G.  369,  57  S.  E.  6,  was  before 
us  upon  the  question  at  removal  to  the  fed- 
eral court  This  conrt  refused  to  consider 
whether  the  complaint  stated  a  cause  of  ac- 
tion, saying  "Whether  the  plaintiff  in  its 
complaint  has  set  forth  any  actionable  wrong 
Is  not  open  for  us  at  this  tlma"  The  au- 
thorities are  conclusive  ttiat,  where  at  the 
time  the  petition  and  bond  are  filed  the  rec- 
ord as  It  then  stands  shows  on  Its  face  a 
removable  cause,  or  a  separable  controversy 
which  is  removable  as  to  one  defendant  the 
state  court  has  no  jurisdiction  to  make  any 
order  whatever,  except  that  It  will  proceed 
no  further. 

We  have  considered  the  suggestion  that 
the  defendant,  the  Southern  Railway  has 
no  power  of  condemnation,  and  therefore  per- 
manent damages  cannot  be  assessed,  so  that 
no  cause  of  action  is  stated  in  the  amended 
complaint,  and  we  have  shown  by  controlling 
authority  that,  after  the  petition  was  filed. 
the  jurisdiction  of  the  state  court  was  oust- 
ed, and  that  therefore  we  are  debarred  from 
considering  that  question.  It  is  again  sug- 
gested that  this  is  a  condemnation  proceeding 
In  which  the  Southern  Railway  Company  Is 
attempting  to  exercise  the  power  of  emi- 
nent domain  under  the  laws  of  this  state, 
and  that  the  United  States  courts  have  no 
jurisdiction  over  such  proceedings.  We  will 
not  advert  to  the  apparent  inconsistency  of 
the  two  contentions,  but  only  to  the  fact  that 
we  have  practically  held,  in  the  former  opin- 
ion In  this  case,  that  this  Is  not  a  condemna- 
tion proceeding,  but  a  civil  action.  In  which 
the  plalntlfTs  are  entitled  to  damages  In  the 
"nature  of  condemnation."  The  railway  com- 
pany does  not  seek  to  condemn  plaintllTs 
land.  That  land  was  conveyed  by  plaintiffs 
to  the  North  Carolina  Railroad  Company  by 
deed,  and  is  within  its  right  of  w^y  and  nec- 
essary for  the  use  of  that  company.  The 
Southern  Railway  Company  could  not  con- 
demn It  If  It  had  the  rl^t  of  eminent  do- 
main, as  it  is  already  devoted  to  and  nec- 
essary for  the  exercise  of  the  franchise  of 
the  North  Carolina  road.  Railroad  v.  Rail- 
road, 83  N.  G.  489.  The  Southern  Railway 
does  not  claim  any  right  or  seek  to  condemn 
this  land,  but  contends  that  It  does  not  need 
to  condemn  it,  as  it  has  the  right  to  use  it 
as  lessee  of  the  North  Carolina  Company. 
The  plaintiffs  only  ask  for  compensation  for 
what  they  aver  is  an  unwarranted  use  of  the 
land  by  the  Southern  Railway  Company  con- 
stituting In  law  a  trespass.  In  our  former 
opinion  the  contention  of  plaintiff  Ih  stated 
by  the  Chief  Justice,  with  his  usual  clear- 
ness, as  follows:  "The  plaintiffs  in  their 
brief  submit  that  this  Is  all  they  wish ;  L  e., 
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compensation   for  the  alien  and  additional 
burden,  and  tersely  say  Take  and  pay.'     If 
this    canse  of  action   Is   defectively   stated, 
when  the  case  goes  ba<&  tbe  pleadings  can 
be  ammded."     146  N.  C.  818,  69  S.  B.  882. 
Tbe   whole  record  and  our  former  opinion 
clearly  sbotr  that  this  Is  not  a  condemnation 
proceeding  commenced  before  the  clerk  un- 
der tbe  statute,  or  in  the  superior  court  In 
term,  in  which  the  railway  company  Is  seek- 
ing to  condemn  property  under  the  power  of 
eminent  domain,  but  that  It  Ut  a  dvll  action, 
commenced  In  term  time,  by  the  plaintiffs, 
to    recover   $4,000  damages   for   a   trespass. 
This  Is  not  a  "question  as  to  whether  prop- 
erty shall  be  appropriated"  under  the  power 
of  eminent  domain  against  the  owner's  will, 
but  solely  a  questl<Mi  as  to  what  compensa- 
tion shall  be  paid  to  the  original  landowner 
for  an  alleged  unlawful  burden  placed  on  the 
property  by  the  lessee  of  the  North  Carolina 
Railroad   Company,   to  whom   the   plaintiffs 
have  heretofore  conveyed  it  for  railroad  pur- 
poses.   It  is  not  a  question  of  appropriating 
property  against  the  owner's  will,  but  simply 
a  question  of  compensation ;   and,  where  that 
Is  the  case,  the  federal  courts  always  have 
had  Jurisdiction  even  In  condemnation  pro- 
ceedings.     Under    Removal    Act    1875    (Act 
March  3,   1878,  c.  137,  18  Stat  470  [U.  8. 
Comp.   St   1901,  p.  608]),  "the  question  of 
compensation  for  land  appropriated,  if  tri- 
able In  a  state  court,  might  be  removed  to 
a  United  States  Circuit  Court."     Moon  on 
Removal,  pp.  136,  187.    In  section  75,  p.  139, 
quoted  in  part  in  the  opinion  of  tbe  Chief 
Justice,  Mr.  Moon  goes  on  to  say:   "On  the 
other  hand,   If  all  questions  that  are  non- 
judicial have  been  determined  before  going 
Into  court  and  the  court  proceeding  involves 
only  the  judicial  question  of  compensation 
for  the  rights  taken,  the  cases  holding  sim- 
ilar proceedings,  under  the  act  of  1876,  to  be 
within  the  jurisdiction  of  the  United  States 
Circuit  Court  are  controlling  under  the  pres- 
ent act."    Boom  Co.  v.  Patterson,  98  U.  8. 
403,  25  Ii.  Ed.  206. 

For  tbe  reasons  given,  and  upon  tbe  au- 
thorities cited,  we  are  of  opinion  that  tbe 
cause  is  removable  as  to  the  defendant  tbe 
Southern  Railway  Company. 

The  judgment  of  the  superior  court  Is  re- 
versed. 

CLARK,  O.  J.  (dissenting).  This  Is  an  ac- 
tion begun  against  the  North  Carolina  Rail- 
road Company  (a  North  Carolina  corporation) 
and  the  Southern  Railroad  Company  (a  for- 
eign corporation),  the  former  being  lessor  and 
the  latter  lessee  of  the  former's  property.  The 
action  was  brought  to  recover  $1,600  damages, 
for  trespass  in  using  the  easement  in  tbe 
right  of  way  of  lessor  company  for  purposes 
not  covered  by  the  rights  acquired  by  the 
latter  in  its  capacity  as  lessee.  This  case 
was  here  at  fall  term,  1907.  146  N.  C.  316, 
59  S.  B.  882.    In  deciding  that  any  use  by  lessee 


of  the  property  for  purposes  other  than  those 
pertaining  to  It  in  that  capacity  was  wrong- 
ful, this  court  said:  "The  plaintiff  is  en- 
titled in  this  action  to  have  permanent  dam- 
ages assessed,  in  the  nature  of  conaemnation, 
for  the  additional  burden  placed  upon  the 
lot  by  Its  use  for  purposes  other  than  those 
for  wblcb  defendant  used  the  lot  purely  as 
leasee  of  the  North  Carolina  Railroad  Com- 
pany. Hodges  V.  Tel.  Co.,  133  N.  C.  225,  45 
S.  B.  572."  That  the  court  was  speaking 
generally  In  the  abstract,  and  not  holding 
that  this  lessee  company  possessed  the  right 
of  condemnation.  Is  clear  from  this  further 
paragraph:  "Whether  the  Southern  Railroad 
Company,  not  being  a  North  Carolina  cor- 
poration, can  take  tbe  property  for  this  addi- 
tional servitude,  under  the  right  of  eminent 
domain  •  •  •  is  a  matter  not  now  before 
us."  When  the  case  went  back,  tbe  plaintiffs, 
under  leave  of  court  amended  their  com- 
plaint by  adding  among  other  allegations 
that  tbe  Sontlieiii  Railroad  Company  is  a 
foreign  corporation,  and  cannot  exercise  the 
right  of  eminent  domain  by  taking  any  land 
under  Its  lease  from  North  Carolina  Railroad 
Company  for  its  own  use,  or  for  the  use  of 
any  other  road  not  an  actual  or  Integral  part 
of  tbe  North  Carolina  Railroad,  adding  fur- 
ther that  while  insisting  that  the  additional 
servitude  imposed  for  purposes  not  Incident 
to  its  rights  as  lessee  of  North  Carolina  Rail- 
road Company,  was  "unlawful  and  tortious, 
and  claiming  damages  for  such  injuries,  tbe 
plaintiffs  are  willing  that  permanent  damages 
may  be  assessed  In  this  action  for  the  value 
of  the  land,"  and  amended  their  prayer  for 
judgment  by  "adding  thereto,  in  the  nature  of 
an  alternative  relief,"  tbe  sum  of  $4,000 
for  i)ermanent  damages.  The  Southern  Rail- 
road Company  thereupon  filed  a  petition  for 
removal  to  the  federal  court  averring  that 
this  was  a  severable  controversy  affecting  it- 
self alone.  But  if  tbe  Southern  Railroad 
Company,  does  not  possess  the  right  of  emi- 
nent domain,  it  cannot  be  conferred  by  the 
plaintiffs.  It  can  be  granted  by  the  sovereign 
alone,  and  It  follows  that  tbe  amended  com- 
plaint and  prayer  for  judgment  state  no  cause 
of  action,  and  there  is  before  the  court  no 
legal  controversy,  save  for  $1,500  damages 
for  trespass,  which  Is  not  removable. 

In  Mills'  Eminent  Domain,  $48,  it  is  said: 
"Tbe  act  authorizing  condemnation  must  be 
express  and  clear.  If  there  are  doubts  as 
to  the  extent  of  tbe  power,  they  should  be  re- 
solved adverse  to  the  claim  of  power.  Rail- 
road V.  Kip,  46  N.  Y.  646,  7  Am.  Rep.  385: 
Webb  V.  Railroad,  4  Myl.  &  Cr.  116.  Although 
a  corporation  may  be  engag^ed  on  a  great 
public  work,  In  which  the  power  of  condem- 
nation would  be  of  great  service,  yet  the  au- 
thority must  be  clearly  conferred.  Otherwise 
tbe  corporation  must  purchase  from  the  own- 
ers as  best  they  can.  Thatcher  v.  Dartmouth 
Bridge  Co.,  18  Pick.  (Mass.)  501."  The  plain- 
tiffs could  have  sold  to  Southern  Railroad 
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Company  If  the  latter  ■were  authorized  to  ae- 
qnire  realty  In  this  state,  but  the  plaintiffs 
could  not  authorize  or  call  upon  the  courts  to 
exercise  the  sovereign  powers  of  eminent  do- 
main in  favor  of  a  foreign  corporation  when 
the  Legislature  has  not  conferred  that  power 
upon  It.  In  1  Lewis'  Em.  Domain,  {  242,  It 
Is  said:  "It  is  solely  for  the  Legislature  to 
Judge  what  persons,  corporations,  or  other 
agencies  may  properly  be  clothed  with  this 
power.  Ash  v.  Cummlngs,  60  N.  H.  591." 
The  same  author  (section  243)  says  that 
"such  power  of  eminent  domain,  when  con- 
ferred by  the  Legislature,  is  a  personal  trust, 
and  cannot  be  delegated  or  transferred,  ex- 
cept by  legislative  authority.  Morrison  v. 
Forman,  177  111.  427,  63  N.  B.  73.  Purchasers, 
grantees,  lessees,  of  the  property  and  fran- 
chises of  a  corporation  do  not  by  such  pur- 
chase, grant,  or  lease  acquire  the  right  of 
eminent  domain"— citing  many  cases.  To 
same  purport,  Randolph,  Em.  Domain,  {  108, 
and  cases  cited. 

The  Southern  Railroad  Company,  beii^  a 
foreign  corporation,  with  no  charter  from  this 
state,  has  had  no  legislative  grant  of  this 
power.  The  general  grant  (Revlsal  1905,  t 
2575)  is  only  to  corporations  created  by  the 
authority  of  this  state.  The  authority  con- 
ferred on  foreign  corporations  by  Revlsal 
1005,  IS  1193,  1194,  does  not  Include  the  right 
of  eminent  domain.  The  only  valid  cause  of 
action  set  out  in  the  complaint  is  an  action 
for  trespass,  averring  $l,aOO  damages.  But 
if  there  is  a  cause  of  action,  it  is  for  a 
right  of  condemnation  under  the  state's  right 
of  eminent  domain,  which  a  federal  court  has 
no  Jurisdiction  to  administer;  besides,  it  is 
not  a  "suit"  withUi  the  meaning  of  the  re- 
moval statute.  Bence  this  case  is  not  re- 
movable. Moon  on  Removal,  {  76,  pp.  133, 
134,  citing  Railroad  v.  Railroad,  17  W.  Va. 
812;  Railroad  v.  Jones  (Brewer,  J.)  [C.  C] 
29  Fed.  193;  Searl  v.  School  Dlst.,  124  U.  S. 
197,  8  Sup.  Ct.  4(50,  31  L.  Ed.  415.  "The  ap- 
propriation of  private  property  for  public  use 
is  an  act  of  sovereignty  on  the  part  of  the 
state."  Boom  C!o.  v.  Patterson,  98  U.  8.  403, 
25  L.  Ed.  206;  Cherokee  Nation  v.  Railroad 
(D.  C.)  33  Fed.  900.  It  is  not  in  any  proper 
sense  a  Judicial  act  Railroad  v.  Dunlap,  47 
Mich.  456,  11  N.  W.  271;  Navigation  Co.  v. 
U.  S.,  148  U.  S.  312,  13  Sup.  Ct.  622,  37  L. 
Ed.  463.  "The  question  whether  property 
shall  be  appropriated  being  solely  a  nonjudi- 
cial question  to  be  decided  by  the  state  au- 
thorities, a  proceeding  to  determine  the  pro- 
priety or  necessity,  method  or  extent,  of  any 
proposed  appropriation  Is  not  within  the  orig- 
inal Jurisdiction  of  a  United  States  Circuit 
Court  or  removable  thereto  from  a  state 
court."  Moon  on  Removal,  p.  138,  citing 
Railroad  v.  Cockcroft  (C.  C.)  40  Fed.  881; 
Railroad  v.  Montague  (C.  C.)  94  Fed.  227,  and 
other  cases. 


HUDNELL  et  al.  v.  DANIELS  et  ai. 

(Sopieme  Court  of  North  Carolina.    Sept.  16^^ 
190a) 

Appeal  from  Superior  Court,  Beanfort  Coun- 
ty;   Lyon,  Judge. 

Action  by  W.  T.  Hudnell  and  otheis  against 
L.  6.  Daniels  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.     Affirmed. 

Ward  &  Grimes  and  Simmons,  Ward  &  Al- 
len, for  appellants.  Small,  McLean  &  McMul- 
lan,  for  appellees. 

PER  CURIAM.  The  court,  having  carefully 
examined  the  record  in  this  case  and  given  it 
fall  consideration,  finds  that  the  questions  pre- 
sented are  lai};ely  of  fact,  and  is  of  opinion 
that  no  reversible  error  appears  in  the  rulings 
of  the  superior  court  necessitating  in  the  inteiv 
est  of  sul>stantial  justice  a  new  trial. 

No  error. 


STATE  ex  leL  PEOPLE'S  BANK  OF  QREIEN- 
VILLE  V.  GOODWIN,  County  Sup'r,  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  16, 
1908.) 

1.  Mandahus  (t  106*)— Counties— PiscAi. 
Manaoement— Patuent  of  Past  Indebt- 
edness. 

Civ.  Code  1902.  S  609,  prohibits  the  ap- 
plication of  funds  ansine  from  current  taxes  to 
the  payment  of  indebtetfness  contracted  in  any 
previous  fiscal  year,  and  section  809  forbids  the 
supervisors  to  draw  checks  unless  the  county 
treasurer  has  reported  funds  in  the  county  treas- 
ury to  pay  them,  and  forbids  payment  «  checks- 
drawn  m  violation  of  its  provisions.  Held,  that 
mandamus  would  not  lie  to  require  the  issu- 
ance and  payment  of  a  check  for  psst  county 
indebtedness  for  which  no  funds  had  lieen  re- 
ported.* 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  234;   Dec.  Dig.  §  10«.*J 

2.  Mandamus  (§  112*)— Officebs— Couxtt 
Commissioners-^Levt  of  Tax. 

Mandamus  will  not  lie  to  compel  coun^ 
supervisors  to  levy  a  tax  not  within  their  otti- 
cial  duty  or  power. 

[Ed.  Note. — For  other  cases,  see  Mandamus^ 
Cent.  Dig.  {  245;    Dec.  Dig.  {  112.*] 

3.  Counties  (§  192*)— Fiscai.  Manaoeuent— 
Past   Indebtedness— Poweb  to  Tax. 

Civ.  Code  1902,  S  799,  providing  that  the 
county  board  shall  prepare  an  estimate  of  the 
amount  necessary  to  pay  the  expenses  incurred 
by  the  board  and  for  ordinary  county  expenses, 
and  report  the  same  to  the  Comptroller  Gen- 
eral in  order  to  provide  the  necessarj'  taxa- 
tion for  county  purposes,  includes  past  county 
indebtedness,  and  embraces  all  claims  legally 
approved  by  the  board  up  to  the  date  of  the- 
estimate. 

[Ed.   Note.— For   other   cases,   see   Counti^ 
Dec.  Dig.  {  192.«] 

4.  Counties  (g  191*)— Fiscai,  Manaoehent— 
"Obdinabt  County   Expenses." 

The  words  "ordinary  county  expenses.** 
used  in  Civ.  Code  1902,  1^  799,  providing  for  an 
estimate  by  the  board  of  commissioners  of  the 
amount  necessary  to  pay  such  expenses,  are 
those  to  l>e  incurred  for  the  current  fiscai  ypar. 
[Ed.  Note.— For  other  cases,  see  Countips, 
Cent.  Dig.  §  300;   Dec.  Dig.  i  191.*] 

5.  Counties  (8  206*)— Ci.Anf8— Aixowance— 
Effect— Investigation. 

Action  of  a  county  t>oard  in  approving  or 
disallowing  a  claim  presented  in  such  form  as 
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to  give  the  board  jDrisdiction  constituted  an 
adjudication,  wliich,  while  subject  to  attack  for 
fraud  in  a  direct  proceeding,  was  not  affected 
by  the  conclusions  of  an  investigating  committee 
that  the  claim  was  invalid  for  aaj  leason. 

[Kd.    Note.— For   other   cases,   see   Counties. 
Cent.  Dig.  H  322-330;   Dec.  Dig.  i  206.*] 

•6.    GOOKTIBS  (J  206*)— CLAIMB— INVESTIGATIOW 

— Statutes. 

An  investigating  committee,  appointed  un- 
der Act  1905  (24  St.  at  Large,  p.  1109),  au- 
thorinng  a  commission  to  examine  and  report 
concenung  the  financial  aSairs  of  Greenville 
county,  conferred  no  power  on  the  committee 
except  to  Investigate  and  did  not  authorize  it 
to  pass  on  the  merits  of  claims  against  the 
<:ovaty. 

[Ed.    Note.— For   other   cases,   see   Counties. 
Dec.  Dig.  t  206.*] 

7.    COUNTMS    (8    206*)— Cl-AIMB— AXIOWAWCB— 

Civ.  Code  1902,  {  606,  makes  It  unlawful 
for  any  officer  to  contract  for  any  purpose  in 
a  sum  in  .excess  of  the  tax  levied  or  the  amount 
appropriated  for  the  accomplishment  of  such 
purpose.  Held  that,  where  a  claim  against  a 
county  is  allowed  by  the  board  of  commission- 
ers, Uie  allowance  constitutes  an  adjudication 
that  the  claim  does  not  rest  on  a  contract  in 
excess  of  the  tax  levied  or  the  amount  appro- 
priated for  the  purpose. 

lEd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  322-330;  Dec.  Dig.  {  206.*] 
S.  Counties  (S  201*)— Claim^-Itemizxtion— 
Jurisdiction  or  County  Boabd — Statutes. 
Civ.  Code,  1902,  i  806,  providing  that  no 
claims  against  a  county  shall  be  audited  or  or- 
dered paid  unless  itemized,  etc.,  and  that  the 
county  board  may  refuse  to  audit  or  allow  a 
claim  unless  made  out  and  verified  in  the  man- 
ner provided,  is  mandatory,  so  that  proper  item- 
ization of  claims  against  a  county  is  necessary 
to  confer  jurisdiction  on  the  county  board  to 
audit  and  allow  the  same. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent.  Dig  i  313 ;   Dec.  Dig.  {  201.*] 
■9.  Courts    (§   90*)— Decisions— Conclusive- 
ness. 

Where  a  majority  of  the  Supreme  Court 
concurred  in  the  result  only,  the  expressions 
in  the  opinion  are  not  controlling  authority  as 
stare  decisis,  but  are  entitled  to  consideration 
as  the  views  of  the  judge  writing  the  opinion. 
[E:d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  316;  Dec.  Dig.  8  90.*] 

10.  Counties  (I  201*)— Claims-Jurisdiction 
OF  County  Board — Itemization— Statutes. 
Civ.  Code  1902,  g  806,  requires  the  itemi- 
zation of  all  county  claims,  and  section  1354 
requires  all  bridge  work,  when  the  amount  ex- 
ceeds $10,  shall  be  by  contract,  and,  if  the 
amount  exceeds  (100,  shall  be  let  after  adver- 
tisement for  bids.  Beld  that,  while  a  sub- 
stantial compliance  with  the  statute  is  suffi- 
cient to  confer  jurisdiction  on  a  county  board 
to  allow  claims,  claims  for  bridge  work  in  an 
amount  exceeding  $10  are  not  properly  item- 
ized, unless  the  contract  under  which  the  work 
is  done  is  so  referred  to  that  it  may  be  identi- 
fied. 

[Ed.   Note.— For   other   cases,    see   Counties, 
Cent.  Dig.  S  313;    Dec.  Dig.  i  201.*] 

11.  Counties   (I  201*)— Claims— Itemization 
—"Made  Out  in  Items"— Date. 

Civ.  Code  1902,  §  806.  requires  that  all 
claims  against  counties  shall  be  "made  out  in 
items,"  and  section  808  provides  that  no  claim 
shall  be  valid  and  payable  unless  it  be  presented 
to  and  filed  with  the  county  board  during  the 
fiscal  jear  in  which  it  is  contracted  or  the  next 
thereafter.     Held,   that  a   claim  is   not  prop- 


erly "made  out  in  items"  which  does  not  indi- 
cate the  year  in  which  it  arose,  so  as  to  indicate 
that  it  accrued  within  the  period  prescribed. 

[Ed.  Note. — E'br  other  cases,  see  Counties 
Cent  Dig.  §  313 ;   Dec.  Dig.  g  201.*] 

12.  Counties    (|    201*)— Claims— "Itemized 
Account." 

To  itemize  an  account,  within  Civ.  Code 
1002,  i  806,  requiring  itemization  of  all  claims 
against  counties,  means  merely  to  state  in  de- 
tail the  particulars  of  the  claim  so  that  the  ac- 
count may  be  examined  and  its  correctness 
tested. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {  313;   Dec.  Dig.  »  201.*] 

13.  Counties     ({     202*)— Claims— Verifica- 
tion. 

Verification  of  a  claim  against  a  county 
reciting  after  the  venue  "personally  appeared  be- 
fore me  and  made  oath  in  due  form  of 

law  that  the  above  account  is  correct,  just,  and 

due  for dollars,  and  that  no  part  thereof 

has  been  paid.  Subscribed  and  sworn  to,"  etc.— 
constituted  a  sufficient  compliance  with  Civ. 
Code  1902,  $  806,  requiring  an  affidavit  that 
the  items  are  correct  and  that  the  labor,  serv- 
ices, and  other  matters  charged  therein  have 
been  in  fact  done,  made,  rendered,  or  are  due, 
and  that  no  i>art  of  the  same  has  been  paid  or 
satisfied. 

[Ed.  Note.- For  other  cases,  see  Counties, 
Cent  Dig.  |  314 ;   Dec.  Dig  §  202.*] 

14.  Counties  (g  201*)— Claims— Itemization. 
Where  a  claim  against  a  county  for  lumber 

did  not  specify,  in  the  body  of  the  account,  the 
dates  of  the  sale,  but  the  bills  of  lading  at- 
tached thereto  showed  the  date  of  the  ship- 
ment, the  claim  was  not  defective  for  want  of 
sufficient  itemization  as  to  the  date. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  g  313;    Dec  Dig.  g  201.*] 

15.  Mandamus  (g  184*)— Judgment— Defect. 

A  writ  of  mandamus  requiring  a  county 
board  to  include,  in  its  estimate  to  be  submitted 
to  the  General  Assembly  as  a  basis  for  tax 
rate,  certain  claims  and  items  as  adjudicated 
debts  for  past  expenses  of  the  board,  on  the 
theory  that  the  board's  adjudication  could  not 
be  collaterally  attacked,  and  refusing  to  direct 
such  writ  as  to  claims  not  sufficiently  itemized 
to  give  the  board  jurisdiction'  to  act  did  not 
affect  the  county's  right  to  assail  the  judg- 
ments of  the  county  board  directly  for  fraud, 
nor  the  right  of  the  petitioner  to  represent  any 
of  the  claims  not  sufficiently  itemized  in  the 
form  required  by  law  for  audit  and  approval. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  &  184.*] 

Petition  for  mandamus  by  the  state,  on  re- 
lation of  the  People's  Bank  of  Greenville, 
against  J.  P.  Goodwin,  county  supervisor, 
and  others.  Petition  granted  in  part,  and 
denied  In  part 

See,  also,  50  S.  E.  85,  361. 

J.  A.  McCuHough,  for  petitioner.  Oscar 
Hodges  and  H.  J.  Haynsworth,  for  respond- 
ent& 

WOODS,  J.  In  this  petition  for  manda- 
mus, the  People's  Bank  of  Greenville  alleges 
it  purchased  for  valuable  consideration  and 
without  notice  of  any  defects,  if  any  exist, 
a  number  of  claims,  listed  In  the  petition, 
against  the  county  of  Greenville,  which  had 
been  audited  and  approved  by  the  county 
board  of  commissioners.     The  petition  fur- 
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ther  allegeB:  "Tbat  although  the  county  bad 
and  now  has  funds  applicable  to  the  payment 
of  the  said  claims,  J.  W.  Walker,  county 
supervisor,  and  being  the  predecessor  of  the 
present  Incumbent  and  the  old  board  of 
county  commissioners,  refused  to  take  any 
steps  towards-  paying  the  said  claims,  but 
denied  the  validity  thereof,  and  the  present 
respondents,  after  demand  made  ilpon  them, 
refuse  to  take  any  steps  towards  the  pay- 
ment of  the  said  claims,  and.  J.  P.  Goodwin, 
county  supervisor,  refuses,  after  demand 
made  upon  him,  to  draw  his  order  or  warrant 
upon  the  county  treasurer  upon  the  funds  in 
his  possession  applicable  to  the  said  claims 
or  any  of  them,  and  the  respondents,  after 
demand  upon  them,  have  failed  and  refused 
to  do  the  acts  required  of  them  by  law,  look- 
ing towards  the  payment  of  the  said  claims 
or  any  of  them,  and  they  deny  the  validity 
of  the  said  claims,  or  that  the  county.  If 
liable  on  account  thereof,  and  the  county 
commissioners  of  Greenville  county  refuse 
to  levy  a  tax  to  pay  the  said  claims  or  any 
part  thereof,  as  they  are  required  by  law  to 
do,  and  they  farther  refuse  to  include  the 
said  claims  or  any  part  of  them,  in  the  budg- 
et of  expenses  incurred  for  ordinary  county 
expenses  and  report  the  same  to  the  Comp- 
troller General  of  the  state,  by  him  to  be 
submitted  to  the  General  Assembly,  in  order 
to  provide  the  necessary  taxadon  for  county 
purposes,  and  they  have  attempted  to  repudi- 
ate the  said  claim  and  bare  refused,  and 
stiU  refuse,  to  take  any  action  whatsoever, 
looking  towards  the  recognition  and  payment 
thereof."  The  prayer  Is:  "That  J.  P. 
Goodwin,  county  supervisor,  be  required  to 
draw  his  order  or  warrant  upon  the  county 
treasurer  for  such  funds  as  may  be  In  his 
hands,  applicable  to  the  said  claims  or  any 
of  them.  (2)  That  the  board  of  county  super- 
visors of  the  said  coimty  be  required  to  levy 
a  tax  in  payment  of  the  said  claims.  (3) 
That  the  said  board  of  county  commissioners 
be  required  to  include  in  the  budget,  or  es- 
timate of  the  amount  of  money  necessary  to 
pay  the  expenses  Incurred  by  the  said  board 
and  for  ordinary  county  expenses,  the  dalms 
aforesaid,  and  report  the  same  to  the  Comp- 
troller General  of  the  state,  to  be  by  him 
submitted  to  the  General  Assembly  in  order 
that  their  payment  may  be  provided  for.  (4) 
That  the  respondents  and  each  of  them  be 
required  to  do  any  and  all  acts  required  of 
tbem  by  law  looking  towards  the  recognition 
and  payment  of  the  said  claims.  (5)  For 
such  other  and  further  relief  as  petitioner 
may  be  entitled  to." 

The  return  shows  there  are  no  funds  In 
the  hands  of  the  county  treasurer  applicable 
to  the  claims  set  out  in  the  petition,  which 
are  for  past  Indebtedness,  and  section  609 
of  the  Civil  Code  of  1902  prohibito  the  re- 
spondents, as  public  offltcers,  from  applying 
the  funds  arising  from  the  taxes  for  the  cur- 
rent year  to  the  payment  of  indebtedness 
t'ontracted  in  any  previous  fiscal  year.    Sec- 


tion 809  of  Civil  Code  forbids  the  supervisor 
to  draw  checks  unless  the  county  treasurer 
"has  reported  funds  in  the  treasury  to  pay 
the  same,"  and  it  forbids  the  county  treas- 
urer to  pay  che<to  drawn  in  violati(m  of  its 
provisions.    There  is  therefore  no  ground  to 
ask  for  mandamus  to  require  the  Issuing  and 
payment  of  a  check  for  the  amount  of  peti- 
tioner's claims.     By  section  5,  art  10  of  the 
Constitution,  the  General  Assembly  was  au- 
thorized to  vest  in  the  municipal  authorities 
of  a  county  the  power  to  lay  taxes  for  corpor- 
ate purposes,  but  the  (general  Assembly  has 
not  seen  fit  to  confer  the  power  on  the  county 
board    of    commissioners,    except    a    limited 
power'  to  lay  a  special  tax  of  one  mill  for 
roads.    23  St.  at  Large,  p.  1012.    Therefore 
this  court  cannot  issue  a  mandamus  to  re- 
quire tbat  board  to  do  an  act  not  wlttaln  its 
official  duty  or  power.    In  Supervisors  v.  U. 
S.,  18  Wall.  77,  21  li.  Ed.  771,  the  court  aays: 
"It  Is  very  plain  that  a  mandamus  will  not  be 
awarded  to  compel  county  officers  of  a  state 
to  do  any  act  which  they  are  not  authorized 
to  do  by  the  laws  of  the  state  from  which 
they  derive  their  powers.    Such  officers  are 
the   creatures   of   the  statute   law,    brought 
into  existence  for  public  purposes,  and  having 
no  authority  beyond  that  conferred  on  them 
by  the  author  of  their  being.     And  it  may 
be  observed  that  the  office  of  a  writ  ot  man- 
damus Is  not  to  create  duties,  but  to  compel 
the    discharge    of   those   already    existing. 
A  relator  must  always  have  a  clear  right  to 
the  performance  of  a  duty  resting  on   the 
defendant  before  the  writ  can  be  invoked. 
Is  it  then  the  duty  of  the  board  of  super- 
visors of  a  county  In  the  state  of  Iowa  to 
levy  a  special  tax,  in  addltl(m  to  a  county 
tax,  of  four  mills  upon  the  dollar,  to  satisfy 
a  judgment  recovered  against  the  county  for 
its    ordinary    indebtedness?     The    question 
can  be  answered  only   by  reference  to  the 
statutes  of  the  state."    U.  8.  v.  Clark,  96  U. 
8.  37,  24  L.  Ed.  696;   U.  8.  v.  County  Court 
of  Macon  County,  99  U.  S.  582,  25  L.  Ed.  831. 
It  Is  true  the  principle  thus  stated  in  Balls  v. 
U.  S.,  105  U.  S.  733,  26  L.  Ed.  1220,  has  been 
generally  recognized  and  followed:    "It  must 
be  considered  as  settled  in  this  court  tliat 
when  authority  Is  granted  by  the  legislative 
branch  of  the  government  to  a  municipality 
or  a  subdivision  of  a  state,  to  contract  an  ex- 
traordinary debt  by  the  issue  of  negotiable 
securities,  the  power  to  levy  taxes  suffldent 
to  meet,  at  maturity,  the  obllgaticHi  to  be  in- 
curred,   is   conclusively   implied,    unless   the 
law  which  confers  the  authority,  or  some 
general  law  in   force  at  the  time,   clearly 
manifests    a    contrary    legislative    Intention. 
The  power  to  tax  is  necessarily  an  Ingredient 
of  such  a  power  to  contract,  as  ordinarily, 
political  bodies  can  only  meet  their  pecuniary 
obligations   through   the   instrumentality   of 
taxation."    U.  8.  v.  Clark  Co.,  supra;  Quincy 
V.  Jackson,  113  U.  8.  3S7,  28  L.  Ed.  1033; 
Scotland  Co.  V.  Hill,  140 U.  a  44,  11  Sup.  Ct. 
697,  35  L.Ed.  353.      But  this  principle  has  no 
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application  here,  becaaae  the  dalms  here  are 
not  extraordinary  debts,  but  ordinary  county 
claims  for  current  expenses  of  the  class  for 
which  the  General  Assembly  undertakes  to 
provide  by  a  direct  legislative  levy.  City  of 
Cleveland  v.  U.  S.,  Ill  Fed.  311,  49  C.  C.  A. 
383.  Besides,  It  wUl  be  found  In  all  the  cases 
above  cited  In  which  the  power  and  duty  to 
levy  a  tax  to  pay  a  debt  has  been  implied 
from  the  authority  to  make  the  debt,  the 
officers  to  whom  such  power  and  duty  liave 
been  attributed  were  authorized  by  law  to 
levy  taxes,  for  the  general  purposes  of  the 
municipality. 

For  the  courts  to  undertake  to  create  the 
machineiy  of  taxation  would  be  to  usurp  a 
legislatlTe  function.  This  court  therefore 
IwB  no  power  to  issue  a  mandamus  to  re- 
quire the  levy  of  a  special  tax  to  pay  the  pe- 
titioner's claims.  But  the  petitioner  alleges 
the  dalms  now  In  controversy  against  the 
county  having  been  approved  by  the  county 
board  of  commissioners,  the  court  should  is- 
sue its  writ  of  mandamus  requiring  the  board 
to  Include  the  claims  in  its  estimate  to  be 
submitted  under  section  709,  Civ.  Code  1902, 
which  reads  as  follows:  "The  county  board  of 
commissioners  shall  prepare  an  estimate  of 
the  amount  of  money  necessary  to  pay  the  ex- 
penses incurred  by  said  boards  and  for  ordi- 
nary county  expenses,  and  report  the  same  to 
the  Comptroller  General  of  the  state,  on  or 
before  the  Sth  day  of  January  of  each  year, 
to  be  by  him  submitted  to  the  General  Assem- 
bly, in  order  to  provide  the  necessary  taxation 
for  oonnty  purposes."  This  section  was  clearly 
Intended  to  embrace  past  indebtedness.  The 
purpose  of  the  estimate  is  to  enable  the  Gen- 
eral Assembly  "to  provide  the  necessary  taxa- 
tion for  county  puriK>ses,"  and  taxation  Is 
as  essential  for  the  payment  of  past  indebt- 
edness as  for  payment  of  enrrent  expenses. 
But  it  is  not  necessary  to  resort  to  the  spirit 
of  the  act.  By  its  express  language,  the  sec- 
tion require  "an  estimate  of  the  money 
necessary  to  pay  the  expenses  Incurred  by 
said  boards,  and  for  ordinary  county  ex- 
penses." The  expenses  already  incurred  by 
the  board  clearly  embrace  all  claims  legally 
approved  by  the  board  np  to  the  date  of  the 
estimate.  Ordinary  county  expenses  are 
those  to  be  incurred  for  the  current  fiscal 
year. 

The  respondents,  however,  allege  these 
claims  should  not  be  included  in  the  estimate 
required  by  the  statute:  (1)  Because  a  num- 
ber of  the  claims  were  fraudulent,  and  the 
rest,  for  other  reasons  affecting  the  merits, 
were  not  valid  against  the  county;  (2)  be- 
cause the  claims  exceeded  the  appropriation 
and  the  tax  levied  for  the  year  in  which  they 
are  alleged  to  have  been  incurred;  and  (3) 
because  they  were  approved  by  preceding 
county  boards  of  commissioners  without  be- 
ing Itemized  and  verified.  As  to  the  merits 
of  the  claims,  it  is  well  settled  by  a  number 
of  decisions  of  this  court  that  the  action  of 
the  cotaty  board  of  commissioners  in  ap- 


proving or  disallowing  a  claim  against  the 
county,  presented  in  such  form  as  to  give  the 
board  jurisdiction,  is  an  adjudication.  Bich- 
land  T.  Miller,  16  S.  C.  286 ;  State  v.  Klrby, 
17  S.  0.  665;  Jennings  v.  AbbevUle,  24  S.  C. 
543:  State  v.  Appleby,  25  S.  C.  103;  Kendall 
V.  County  Commissioners,  28  S.  C.  258,  5  S. 
B.  622;  Tinsley  v.  Union  County,  40  S.  C. 
281,  18  S.  B.  704;  Lockwood  v.  Adams,  63 
S.  C.  191,  41  S.  B:  82.  No  doubt  such  a 
Judgment  may  be  set  aside  for  fraud  by  a 
direct  proceeding  instituted  for  that  purpose. 
Farrow  v.  Dial,  1  McMul.  292,  36  Am.  Dec. 
267 ;  Brown  v.  Buttz,  15  S.  C.  488 ;  Lockwood 
T.  Adams  and  Richland  v.  MUler,  supra.  But 
it  is  not  affected  by  the  conclusions  of  an 
investigating  committee  that  the  claim  upon 
which  it  rests  is  invalid  for  fraud  or  an^ 
other  reason.  Wheeler  t.  County,  18  S.  C. 
136;  State  v.  Appleby,  supra.  The  finding 
of  the  investigating  committee  appointed  un- 
der the  act  of  1906  (24  St  at  Large,  p.  1109) 
as  to  the  merits  of  the  claims  can  have  no 
effect  Indeed,  the  act  confers  on  the  com- 
mittee no  power  except  to  investigate.  No 
proceeding  has  been  instituted  to  set  aside 
the  approval  or  audit  of  the  claims  for  fraud, 
and  mandamus  could  not  be  refused  for  lack 
of  merit  in  the  claims. 

In  support  of  the  second  objection,  the  re-, 
spondents  rely  on  section  606  of  the  Civil  Code 
of  1902,  and  similar  provisions  in  the  appro- 
priation acts  of  1003  (Laws  1003,  p.  155,  i  16) 
and  1004  (Laws  10P4,  p.  670, 1 10).  Section  606 
provides:  "It  shall  be  unlawful  for  any  public 
officer,  state  or  county,  authorized  by  law  to 
so  contract  to  enter  into  or  contract  for  any 
purpose  whatsoever,  in  a  sum  in  excess  of  the 
tax  levied,  or  the  amount  appropriated  for 
the  accomplishment  of  such  purpose."  When 
a  claim  is  presented  to  a  county  board  of 
commissioners,  one  of  the  questions  for  con< 
sideration  of  the  board  is  whether  it  rests 
upon  a  contract  in  .excess  of  the  tax  levied  or 
the  amount  appropriated  for  the  purpose  un- 
der which  the  claim  falls.  This  is  not  a 
question  of  Jurisdiction,  but  of  fact,  between 
the  claimant  and  the  county,  to  be  deter- 
mined on  the  consideration  of  the  claim.  In 
approving  the  claim,  the  board  necessarily 
adjudicates  that  question  in  favor  of  the 
claimant 

But  it  is  alleged  in  return  that  under  the 
statute  the  county  board  of  commissioners 
has  Jurisdiction  to  audit  and  approve  claims 
against  the  county  only  when  tbey  are  Itemiz- 
ed and  verified,  that  the  claims  here  in  contro- 
versy were  not  itemized  and  verified  as  re- 
quired by  law,  and  therefore  the  attempted 
audits  and  approvals  were  nullities.  The  re- 
lator traverses  the  return,  alleging  that  the 
claims  were  duly  Itemized  and  verified.  The 
relator  further  takes  the  legal  position  that, 
even  if  the  claims  were  not  itemized  and  ver- 
ified, the  defect  was  not  Jurisdictional,  and 
that  It  was  within  the  power  of  the  county 
board  of  commissioners  to  waive  or  dispense 
with  these  formalities.     Section  806  of  the 
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civil  Code  of  1902,  provides:  "No  accounts 
«ball  be  audited,  and  ordered  to  be  paid  by 
tbe  county  board  of  commissioners  for  any 
labor  performed,  fees,  services,  dlsburse- 
inentB,  or  any  other  matter,  unless  it  shall  be 
made  out  in  Items  and  accompanied  wltb  an 
-affidavit  attached  thereto,  and  made  by  the 
person  or  officer  presenting  or  claiming  the 
-same,  that  the  said  Items  are  correct,  and 
that  the  labor,  fees,  disbursements,  services, 
'or  otber  matters  charged  therein  have  been 
In  fact,  done,  made,  rendered  or  are  due, 
and  that  no  part  of  the  same  has  been  paid  or 
satisfied.  And  the  clerk  of  the  court,  the 
sheriff  and  magistrate  shall  declare  further 
on  oath  that  the  costs  In  such  cases  have  not 
been  recovered  out  of  the  defendants,  and 
that  the  defendants  are  unable  to  pay  costs; 
and  also  that  the  fines  and  penalties  hereto- 
fore collected  by  them  have  been  faithfully 
and  fully  paid  over  to  the  county  treasurer. 
In  every  case  the  magistrate  shall  exhibit 
the  original  papers  in  -which  costs  have  ac- 
crued. Nothing  in  this  section  shall  be  con- 
■strued  to  prevent  the  board  from  disallowing 
any  account,  in  whole  or  in  part,  -when  so 
rendered  and  verified.  If  It  appears  that  the 
charges  are  Incorrect  or  that  the  services  or 
disbursements  have  not,  in  fact,  been  made 
or  rendered,  nor  from  requiring  any  other 
or  further  evidence  of  the  truth  or  propriety 
thereof.  No  allowance  or  payment  beyond 
legal  claims  shall  ever  be  allowed.  And  tbe 
hoard  may  refuse  to  audit  or  allow  any  claim 
or  demand  whatsoever,  unless  made  out  and 
verified  In  the  manner  herein  specified.  No 
fees  shall  be  paid  by  the  county  commission- 
ers for  the  proof  of  any  claim  or  claims  pre- 
sented to  them  against  their  respective  coun- 
ties. All  public  officers  are  required  to  pro- 
bate without  compensation  all  claims  against 
their  respective  counties." 

There  is  some  confusion  In  the  verbiage. 
In  that  the  first  part  of  the  section  explicit- 
ly forbids  the  county  board  of  commissioners 
to  audit  or  order  to  be  paid  claims  of  any 
sort  against  the  county,  unless  made  out  in 
Items  and  verified  in  the  manner  set  forth ; 
-while.  In  another  sentence,  It  is  provided  the 
hoard  may  refuse  to  audit  or  allow  a  claim, 
unless  made  out  and  verified  In  the  manner 
required.  If  the  provision  authorizing,  but 
not  enjoining,  the  board  to  reqnire  itemizing 
and  verification  stood  alone,  there  would  be 
strong  reason  for  the  implication  that  the 
board  might  dispense  with  these  formalities; 
but  there  is  no  room  for  such  Implication 
■when  the  former  part  of  the  same  statute  ex- 
pressly exacts  that  they  shall  not  be  dis- 
pensed with.  There  are  very  strong  practi- 
cal reasons  of  public  policy  for  regarding 
the  enactment  mandatory,  and  not  directory. 
The  Items  and  oath  are  required  not  only 
that  the  county  board  of  commissioners  may 
be  satisfied  with  the  account,  but  that  the 
board  and  Its  successors  in  office,  as  well  as 
the  grand  Jury  and  the  citizens  at  large, 
may,  by  ezaminations  of  tbe  claims,  ascer- 


tain how  the  affairs  of  the  county  have  been 
conducted.  If  It  be  within  the  power  of  the 
county  board  of  commissioners  to  audit  and 
approve  claims  not  made  out  with  items 
and  verification,  it  would  be  within  their 
power  to  allow  claims  so  made  out  as  to 
give  no  information  as  to  their  origin  and 
character,  and  thus  keep  those  concerned  for 
the  welfare  of  the  county  and  the  citizens 
generally  In  complete  ignorance  of  the  man- 
agement of  public  works  and  the  appropria- 
tion of  the  public  revenue.  There  are  some 
expressions  in  Myers  v.  Appleby,  25  S.  C. 
103,  Indicating  the  inclination  of  Mr.  Justice 
McGowan  to  entertain  the  opinion  that  an 
audit  and  approval,  though  irr^ular  for 
lack  of  items  and  verification,  would  be  bind- 
ing on  tbe  county;  but  the  mandamus  there 
asked  for  was  refused,  and  the  majority 
of  the  court  concurred  In  the  result  only. 
These  expressions  in  the  opinion  are  there- 
fore not  controlling  under  the  principle  of 
stare  decisis,  though,  of  coarse,  they  are  en- 
titled to  great  consideration  as  the  views 
of  an  eminent  and  learned  Judge.  On  tbe 
other  hand,  in  the  later  case  (Green  ▼.  Coun- 
ty Com'rs,  27  S.  C.  14,  2  S.  E.  620),  we  find 
this  language  used  by  tbe  court  tending 
strongly  to  sustain  the  conclusion  -we  liave 
reached  that  the  lack  of  itemizing  and  -veri- 
fication Is  a  Jurisdictional  defect:  "If  the 
claim  had  been  allowed,  and  a  warrant  for 
its  payment  Issued,  It  would  have  become  a 
part  of  the  records  of  the  office  of  the  coun- 
ty commissioners,  and  ought  to  show  on  Its 
face  such  facts  as  would  make  a  proper 
charge  upon  the  county ;  whereas,  in  Its 
present  form  it  shows  nothing  of  the  kind." 
Being  an  Inferior  tribunal,  the  facts  neces- 
sary to  give  the  county  board  of  commission- 
ers Jurisdiction  mast  appear  on  tbe  record, 
and,  if  they  do  not  appear,  its  Judgment  may 
be  treated  as  a  nullity  wherever  encoun- 
tered. Devall  v.  Taylor,  Cheves,  5;  McCall 
V.  Cohen,  13  S.  C.  198. 

In  determining  whether  the  claims  were 
itemized  and  -verified  as  required  by  la-w, 
substantial,  and  not  technical  and  precise, 
compliance  with  tbe  letter  of  the  statute 
should  be  the  test  The  members  of  county 
boards  of  commissioners,  as  well  as  the 
persons  with  whom  they  deal,  are  not  as- 
ually  learned  In  the  law  nor  accustomed  to 
technical  accuracy,  and  therefore  It  could 
not  have  been  contemplated  that  anything 
more  than  such  substantial  compliance  with 
the  statute  as  would  meet  the  purpose  In 
view  should  be  necessary  to  the  Jurisdiction 
of  the  board. 

Those  claims  for  work  done  on  bridges 
must  be  considered  In  view  of  another  stat- 
ute, section  1354,  Civ.  Code  1902,  which  re- 
quires: "All  work  on  bridges  given  out  by 
the  county  supervisor,  when  the  amonnt 
shall  exceed  the  sum  of  ten  dollars,  shall 
be  done  by  contract  When  the  amount  shall 
exceed  the  sum  of  one  hundred  dollars,  the 
county  supervisor  la  bereby  required  to  ad- 
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vertlse  tbe  Bame  In  at  least  one  of  the  papers 
of  tbe  county;  said  proposal  shall  In  all 
such  cases  be  accompanied  by  two  or  more 
sufficient  sureties.  When  tbe  amount  Is 
less  tban  one  bundred  dollars  and  is  over 
ten,  he  la  required  to  adyertise  tbe  same  by 
posting  a  notice  In  three  public  places,  one 
of  wbicfa  must  be  at  tbe  place  where  the 
work  Is  to  be  done;  said  notices  to  be  post- 
ed ten  (10)  days  prior  to  the  day  on  which 
tbe  work  Is  to  be  let,  and  tbe  county  super- 
visor shall  have  the  right  to  reject  any  or 
all  bids  if  in  his  Judgment  tbe  interest  of  tbe 
county  so  requires."  Tbe  question  is  not 
Involved  here  whether  one  who  bids  and  con- 
tracts in  pursuance  of  his  accepted  bid  with 
the  county  supervisor  for  work  on  bridges 
under  this  statute  is  bound  to  see  that  all 
the  requirements  of  the  statute  as  to  adver- 
tisement are  followed;  bat  it  Is  certainly 
a  condition  of  the  power  or  Jurisdiction  of 
tbe  county  board  of  commissioners  to  al- 
low his  claim  that  a  contract  should  be  In 
existence,  for  the  language  of  the  statute 
is  mandatory,  and  not  permissive,  as  it  was 
in  the  statute  construed  in  Dillingham  v. 
Spartanburg,  75  S.  G.  549,  56  S.  E.  381,  8 
L.  R.  A.  (N.  8.)  tl2,  117  Am.  St  Rep.  917, 
and  a  claim  presented  under  such  a  con- 
tract is  not  properly  itemized  unless  the 
contract  is  so  referred  to  that  it  may  be 
identified. 

It  is  to  l>e  further  borne  in  mind,  in  de- 
ciding whether  claims  are  properly  "made 
out  in  Items,"  that  section  808  of  Civil  Code 
of  1902  provides:  "No  claim  against  any 
county  of  this  state  shall  be  valid  and  pay- 
able unless  the  same  be  presented  to  and 
filed  with  tbe  county  board  of  commission- 
ers of  such  county  during  the  fiscal  year 
in  which  it  is  contracted  or  tbe  next  there- 
after." Reading  this  statute  and  section 
806  together,  it  seems  clear  that  no  claim 
can  be  said,  to  be  "made  out  in  Items"  which 
does  not  indicate  at  least  the  year  In  which 
it  arose,  so  as  to  inform  tbe  county  board  of 
comn^lssioners,  and  others  concerned,  wheth- 
er tbe  claims  arose  within  the  period  limit- 
ed by  tbe  statute. 

To  "itemize  an  account"  means  to  state  in 
detail  the  particulars  of  it,  so  that  the  ac- 
count may  be  examined  and  Its  correctness 
tested.  When  merely  the  different  articles 
furnished  or  the  different  services  rendered 
are  set  down  without  dates,  one  of  tbe 
most  Important  particulars  necessary  to  tbe 
examination  of  tbe  account  is  omitted.  Es- 
I>ecially  Is  this  true  when  tbe  board  whose 
duty  it  is  to  examine  into  tbe  correctness  of 
tbe  account  is  limited  to  tbe  consideration 
of  claims  arising  within  the  current  or  pre- 
ceding year.  It  remains  to  consider  tbe  ac- 
counts in  detail  and  determine  whether  they 
were  presented  in  such  form  that  the  county 
board  of  commissioners  had  Jurisdiction  to 
audit  and  adjudge  them  valid  claims  against 
tbe  county  of  Greenville. 

Tbe  verification  of  all  the  claims,  as  ap- 
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pears  by  afildavits  of  former  clerks  of  tbe 
county  boards  of  commissioners,  is  in  tbe  fol- 
lowing form,  with  slight  variations  furnifali- 
ed  by  tbe  successive  boards  and  in  general 
use  since  1885:  "State  of  South  Carolina, 
County  of  Greenville.     Personally  appeared 

before  me ,  and  made  oath  In  due  form 

of  law  that  the  above  account  is  correct,  Just, 

and  due  for dollars,  and  that  no  part 

thereof  has  been  paid.  Subscribed  and  sworn 
to  this  day  of ,  A.  D.  190—. 


[li.   S.]     Notary  Public  for   S.   C." 

While  a  more  explicit  following  of  the  words 
of  the  statute  would  have  been  better,  the 
verification  is  a  substantial  compliance  with 
the  statute. 

Under  the  conclusion  stated  as  to  the  mean- 
ing of  the  statute  requiring  accounts  against 
the  county  to  be  "made  out  in  items," 
the  following  accounts  as  enumerated  In 
the  petition  were  presented  so  itemized  and 
verified  as  to  g^ve  the  county  board  of  com- 
missioners Jurisdiction  to  audit  and  approve 
them,  and  the  audit  and  approval  of  the 
board  made  the  judgments  against  tbe  coun- 
ty: No.  24,  for  $33.50;  No.  25,  for  $44; 
No.  26,  for  $48.10.  The  same  is  true  as  to 
the  first  three  charges  on  account  No.  7, 
amounting  to  $300.95,  less  a  payment  of 
$173.35.  On  this  last  account  it  is  true  tbe 
dates  of  the  sale  of  lumber  are  not  set  down 
in  the  body  of  the  account,  but  tbe  bills  of 
lading  attached  show  tbe  date  of  the  ship- 
ment. The  claim  of  W.  N.  Miller  for  a 
balance  of  $31,  and  tbe  claim  of  J.  N.  King 
for  $98,  numbered  respectively  3  and  17 
in  the  petition,  liave  been  lost  Affidavits  as 
to  these  claims  have  been  submitted  with- 
out objection,  and  counsel  for  respondents 
have  filed  a  written  statement  saying  as  to 
these  claims:  "We  will  not  insist  upon  any 
other  invalidity  in  tbe  form  of  the  claims 
than  such  as  may  be  disclosed  by  Mr.  Mc- 
Coilough's  petition  for  mandamus."  The 
petition  described  both  claims  as  Itemized, 
verified,  and  approved,  and  therefore  they 
are  to  be  regarded  as  Judgments  against  the 
county. 

The  petitioner  is  therefore  entitled  to  * 
writ  of  mandamus  requiring  the  county  board 
of  commissioners  of  Greenville  county  to 
include  in  its  estimate  to  be  submitted  to 
the  General  Assembly  these  claims  and  items 
as  adjudicated  dbbts  for  expenses  incurred 
by  the  county  l>oard  of  commissioners,  and 
it  is  adjudged  that  the  writ  do  accordingly 
issue.  As  to  all  the  other  claims,  tbe  peti- 
tion for  the  writ  of  mandamus  is  denied.  In 
these  other  accounts,  the  charges  for  bridges 
are  over  $10  and  refer  to  no  contract  One 
of  tbe  accounts  was  not  verified  t>efore  an 
officer.  Some  of  the  charges  for  labor  and 
for  lumber  and  other  articles  furnished  may 
be  sufficiently  specific,  but  others  are  quite 
indefinite,  giving  no  information  as  to  their 
origin.  Tbe  fatal  objection  to  them  all  is 
that  no  date,  not  even  tbe  year,  is  given 
when  the  service  was  rendered  or  the  ar- 
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tide  famlabed  to  the  coimiy.  It  is  hardly 
nrcfwary  to  M7  tbla  Jodgment  does  not 
affect  the  risbt  of  the  coantj  ot  Greenrllle 
to  aaaail  tbe  Judgments  ot  the  atanif  board 
of  commlsalonen  for  frand  bj  a  direct  pro- 
ceeding, nor  does  It  affect  any  right  the  peti- 
tloner  may  hare  to  present  any  of  the  claims 
to  the  county  board  of  oommiasioners  of 
Greenrllle  oonn^  In  the  form  reqoired  by 
law  for  their  audit  and  approraL 


FOI£  T.  GRAHAM. 

(Supreme  Court  of  Booth  Carolina.     Nor.  28y 
1808.) 

1.  cotehahts  (i  46*)— cohrbucnoh— scb- 
jsct-Mattkb. 

A  covenant  of  warranty,  in  a  deed  of  a 
tract  of  land  containing  1^6  acres,  more  or 
leas,  and  warranting  bat  1,000  acrei,  does  not 
extend  to  and  cover  all  the  land  embraced  in 
tbe  deed,  but  is  limited  to  1,000  acres. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec  Dig.  I  4C.*] 

2.  CovEHAifTS  (i  130*)— Bbeach— Damages. 

In  an  action  for  breach  of  a  covenant  of 
.  warranty,  recovery  is  limited  to  the  difference 
between  tbe  nnmlier  of  acres  held  and  the  nnm- 
ber  warranted. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  I  253;   Dec  Dig  I  ISO.*] 

3.  CovKiiAirTS    (i    130*)— Bbeach— Damaoes. 

In  an  action  for  breach  of  a  covenant  of 
warranty,  a  recovery  is  limited  to  the  purchase 
price  of  ue  land. 

FEd.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  ii  24&-253 ;    Dec  Dig.  |  130.*] 

4.  Deeds  (|  110*)— Constbuciior— QuEsrnONS 

FOB  JUBY. 

The  construction  of  a  deed  offered  in  evi- 
dence is  for  tbe  court,  and  it  was  error  to  re- 
ceive tbe  evidence  of  a  party  as  to  bis. construc- 
tion thereof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  »  255 ;   Dec  Dig.  i  110.*] 

5.  Deeds  (190*)— CoNBTBUcnoR— Tbahbposi- 

TIOR  or  WOBDB. 

The  intention  must  be  gathered  from  the 
whole  deed;  and,  if  the  intention  requires  a 
transposition  of  words,  such  transposition  will 
be  made. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  i  236 ;   Dec  Dig.  i  90.*] 

Appeal  from  (Common  Pleas  (Mrcnit  0>urt 
of  Bamberg  County ;   R.  C.  Watts,  Judge. 

Action  by  John  H.  Folk  against  Benjamin 
Graham.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  new  trial 
granted. 

R.  C.  Ilolman  and  B.  T.  Rice,  for  appellant 
James  Aldricb  Wyman,  for  respondent. 

POPE,  C.  J.  The  plaintiff  by  his  amended 
complaint  alleges  that  on  tbe  26th  day  of 
February,  1001,  tbe  defendant,  for  a  valuable 
consideration,  conveyed  by  deed,  to  tbe  plain- 
tiff in  fee  simple,  a  certain  tract  of  land  sit- 
uate In  Bamberg  county,  containing  1,276 
acres,  more  or  less,  while  the  grantor  only 
warrants  1,000  acres.  That  the  deed  con- 
tained the  usual  covenant:  "And  I  do  hereby 


bind  myadf  and  my  Iwin,''  cte.;  tlMt  tbe 
plaintiff  lawfully  entered  upon  a  part  of  tix 
said  premises  and  became  aeiaed  tbereof  ac- 
oordin^y,  Imt  a  portion  was  in  tbe  poMPwriva 
of  <me  HfSu  Jnlia  B.  CarroU.  irriw  daiiued 
tlie  same  as  ber  own;  tliat  tbe  deCendas: 
has  not  warranted  and  deCended  tlmt  por- 
tion occupied  by  Mrs.  Carroll ;  that  plaintiff 
broogbt  action  io  tbe  court  ot  oommon  pleas 
for  the  recovery  of  same,  and  a  verdict  was 
rendered  in  favor  of  Mtsl  CarroU,  and  that 
Mrs.  CarroU  stlU  Uwfolly  holds  him  oat  of 
tbe  same  to  bis  damagf  9500;  that  tlie  said 
premises  so  occupied  are  witldn  tbe  bounds 
of  the  land  conveyed  tqr  ttie  defendant  to 
this  plaintiff.  Tbe  second  and  third  canses  of 
action  are  the  same  as  tbe  first,  except  a  dif- 
ferent parcel  of  land  held  by  one  Jacob  Bnt- 
terfleld,  and  for  which  he  claims  damage  for 
$100,  and  another  portion  of  said  tract,  being 
in  possession  of  persons  claiming  und^  Abra- 
ham Mlddleton,  for  which  be  daims  dam- 
ages for  $000 ;  the  plaintiff  demanding  Jnds- 
ment  In  all  for  $14i00.  The  answer  of  tbe  de- 
fendant denies  tbe  first,  second,  tliird,  and 
fourth  paragraphs  of  the  complaint,  and  al- 
leges that  on  the  26th  day  of  February,  1901. 
In  ctmsideratlon  of  tbe  sum  of  $1,000.  this 
defendant  conveyed  to  the  plaintiff  a  tract 
of  hind  in  Bamberg  connty,  but  the  deed  only 
warranted  1,000  acres,  and  that  in  a  suit  in 
tbe  court  of  oommon  pleas  the  plaintiff 
agreed  in  open  court  to  a  TOdlct  vesting  tbe 
same  to  Julia  R.  Carroll,  and  such  action  re- 
lieves defendant  from  any  liability.  The  an- 
swer to  the  second  cause  Is  practically  the 
same  as  the  first,  except  that  defendant 
denies  that  the  7  acres  of  land  held  by  Joseph 
Bntterfleld  was  not  described  In  his  deed  to 
plaintiff.  The  third  cause  of  action,  relating 
to  the  69  acres  of  land  held  by  persons  claim- 
ing under  Abraham  Mlddleton,  is  not  a  part 
of  the  land  conveyed  to  the  plaintiff,  but  that 
Mlddleton  h<ddB  the  land  by  a  title  older 
and  better  than  that  of  the  plaintiff.  Where- 
fore defendant  demands  judgment  that  the 
complaint  be  dismissed,  with  costs..  This 
case  came  on  to  be  heard  before  Jndge  Watts 
In  April,  1906,  and  the  following  is  a  copy 
of  the  Judge's  order:  "The  above-entitled 
cause  coming  on  to  be  heard  upon  the 
pleadings,  a  demurrer  having  been  interposed 
by  the  defendant  on  the  grounds  that  tbe 
complaint  does  not  state  facts  sufficient  to 
sustain  a  cause  of  action,  and  upon  the  ad- 
ditional grounds  that  the  court  has  no  Juris- 
diction of  the  defendant,  after  bearing  B.  T. 
Rice,  Esq.,  for  the  defendant,  and  J.  Aldricb 
Wyman,  Esq.,  for  the  plaintiff,  it  Is  ordered 
that  the  demurrer  of  the  defendant  be  ovei^ 
ruled  in  all  respects  except  as  to  the  first 
cause  of  action,  and,  as  to  the  same,  the  sec- 
ond ground  of  demurrer  alone  Is  sustahied. 
Further  ordered  that  the  plaintiff  have  leave 
to  amend  his  complaint  as  to  the  first  cause 
of  action  set  forth  in  his  complaint,  and  he 
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Bliall  aerre  a  copy  of  said  amended  complaint 
upon  the  attorney  of  the  defendant,  and  the 
said  attorney  shall  haye  20  days,  after  serv- 
ice of  amended  complaint,  within  which 
to  answor  said  complaint."  The  cause  then 
came  on  to  be  heard  before  bis  honor  B.  W. 
Memmlnger,  and  a  Jury,  at  the  fall  term, 
1907.  After  the  charge  by  his  honor  the  Jury 
rendered  a  verdict  in  favor  of  the  plalntifT 
for  $69580.  The  defendant  now  appeals 
upon  six  exceptions,  which,  we  will  consider 
in  their  order. 

"(1)  Because  his  honor  erred  in  refusing 
defendant  appellant's  motion  for  nonsuit  at 
the  trial  of  the  cause,  upon  the  ground  that 
the  deed  from  Boijamln  Oraham  to  John  F. 
Folk,  dated  February  26,  1901,  contained  a 
limited  warranty  to  1,000  acres  of  land  only, 
and  that  the  testimony  of  plaintiff  John  F. 
Folk,  showed  that  he  was  in  the  peaceable 
possession  of  at'  least  1,000  acres  of  land ; 
and  his  honor  erred  in  not  granting  the  mo- 
tion of  nonsuit  made  by  the.  defendant  at 
the  close  of  plaintiff's  case."  The  presiding 
Judge  erred  in  refusing  defendant's  motion 
for  a  nonsuit  on  the  ground  that  the  deed 
expressly  warranted  1,000  acres,  and  Folk 
was  in  the  peaceable  possession  of  at  least 
1,000  acres.  It  was  held  in  Easterby  v.  Hell- 
bron,  1  McMul.  462:  "It  Is  the  fundamental 
rule  of  construction  of  all  written  instru- 
ments by  the  court  to  ascertain  the  Intention 
of  the  parties  from  the  Instrument"  See, 
also,  Morris  v.  Owens,  3  Strob.  203.  This  ex- 
ception is  sustained. 

"(2)  That  his  honor  erred  in  charging  the 
Jury  that  the  convenants  of  warranty  in 
the  said  deed  extended  to  and  covered  all 
the  lands  embraced  In  said  deed,  whereas 
his  honor  should  have  held  that  it  was  the 
clear  Intent  of  the  grantor  to  convey  1,000 
acres  of  land  with  the  covenant  of  warran- 
ty, and  to  limit  said  covenants  to  1,000  acres 
of  land  only."  We  think  his  honor  erred 
in  charging  the  Jury  as  presented  by  this 
exception.  The  grantor  Clearly  warranted 
1,000  acres  by  bis  deed,  and  he  should  have 
so  charged.  In  the  case  of  Morris  v.  Owens, 
supra.  Judge  Wardlaw  says:  "The  declara- 
tion that  the  grantor  conveys  only  200 
acres  Is  equivalent  to  a  declaration  that 
he  does  convey  200  acres.  The  reference  to 
the  claim  of  Goode,  as  a  thing  whose  ex- 
tent Is  to  be  found  coupled  with  the  convey- 
ance of  200  acres.  Is  a  representation  that 
at  least  200  acres  will  remain  after  satis- 
faction of  that  claim;  and  the  provision  for 
the  grantee's  right  in  case  that  more  than 
200  acres  shonld  remain,  with  entire  silence 
as  to  the  case  of  less  remaining,  and  the 
omission  of  the  words  'more  or  less,'  or  any 
words  expressive  of  uncertainty,  show  that 
quantity  was  in  the  contemplation  of  the 
parties,  and  the  number  of  acres  was  an 
essential  part  of  the  contract."  See,  also, 
Whalon  V.  Kauffman,  10  Johns.  (N.  T.)  97. 
This  exception  is  sustained. 

"(3)  Because  his  honor  erred  in  not  charg- 


ing the  Jury  that  the  recovery  of  the  plaintiff 
could  not  exceed  the  value  of  the  land  less  than 
1,000  acres,  whereas  his  honor  should  have 
charged  the  Jury  that  the  basis  of  his  recovery 
should  be  the  number  of  acres,  and  the  val- 
ue of  said  number,  between  1,000  acres  and 
the  number  of  acres  of  which  he  held  in  un- 
disturbed possession,  and  such  should  have 
been  his  honor's  construction  of  said  deed 
and  of  the  warranty  and  conveyance  there- 
in." We  agree  with  the  appellant  in  this 
exception.  The  plaintiff's  recovery  was 
limited  to  the  difference  between  the  num- 
ber of  acres  that  he  held  and  the  number 
warranted  by  the  deed,  and  also  be  was 
entitled  only  to  the  purchase  price  per  acre 
of  the  land.  The  circuit  Judge  should  have 
charged  the  Jury  to  this  effect,  and  It  was 
error  for  him  not  to  do  so.  This  exception 
is  sustained. 

"(4)  Because  his  honor  erred  in  admit- 
ting the  testimony  of  John  F.  Folk  as  to 
his  construction  of  the  deed  of  Benjamin 
Graham  to  John  F.  Folk  against  the  objec- 
tion of  defendant's  coimsel,  whereas  his 
honor  should  have  held  that  the  said  deed 
was  free  from  ambiguity,  and  the  testimony 
of  John  F.  Folk  should  not  have  been  ad- 
mitted by  the  court  to  vary  or  explain  the 
terms  of  said  deed."  The  circuit  Judge 
should  not  have  received  the  testimony  of 
the  witness  Folk  as  to  his  construction  of 
the  deed  of  Benjamin  Graham  to  John  F. 
Folk.  The  deed  itself  was  in  evidence,  and 
governed  both  parties  thereto.  Folk  should 
not  have  been  permitted  to  assail  that  deed 
before  the  Jury.  It  was  In  writing,  and  the 
parties  thereto  are  bound'  by  its  terms.  At 
any  rate,  being  a  paper  submitted  to'  the 
court,  the  construction  thereof  should  be 
made  by  the  court,  and  not  by  one  of  the 
parties.  "The  Intention  must  be  ascertained 
from  the  whole  deed,  and  If  the  intention 
requires  a  transposition  of  words,  such  trans? 
position  will  be  made."  Evans  v.  Corley, 
8  Rich.  Law,  31S,  320.  This  exception  is  sus- 
tained. 

"(5)  Because  his  honor  Judge  B.  C.  Watts 
erred  in  not  sustaining  the  demurrer  of  the 
defendant  appellant  to  the  complaint  of  the 
plaintiff  respondent  as  a  wbole,  whereas 
his  honor  should  have  held  that  the  demur- 
rer was  well  taken,  and  should  have  dis- 
missed the  complaint  upon  the  grounds  set 
out  by  the  defendant  in  the  demurrer." 
Judge  Watts  was  authorized  by  law  to  con- 
strue the  deed,  but  In  so  doing  he  was  bound 
by  the  law,  and,  being  so  bound,  it  was  in- 
cumbent ui)on  him  to  declare  that  the  plain- 
tiff Folk  was  bound  by  the  covenants  of  the 
deed  from  Graham,  and  those  covenants 
must  be  construed  as  an  entirety.  We  think 
that  the  demurrer  was  well  taken  and  should 
have  been  sustained.  This  exception  is  sus- 
tained. 

"(6)  Because  his  honor  erred  in  not  charg- 
ing the  Jury  that  John  F.  Folk's  recovery 
could  not  exceed  the  purchase  price  per  acre 
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of  the  lands  of  whlob  he  was  ousted  by  title 
paramount,  and  his  honor  should  have  held 
and  charged  the  Jury  that  the  plaintifT  re- 
spondent could  only  recover  the  purchase 
price  per  acre  of  the  said  lands  at  the  time 
of  the  alienation  of  the  same  to  him  by  the 
defendant."  What  we  have  already  held  in 
the  foregoing  exceptions  sustains  this  ex- 
ception.   Evans  v.  Corley,  supra. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  a  new  trial  granted. 


HOLDEN  V.  ALEXANDER. 

(Supreme  Conrt   of  South   Carolina.     Dec.   1, 
1908.) 

1.  Evidence     (|     441*)— Pabol     Evidence- 
Written  CONTHACT— Deed. 

Where  a  deed  described  the  land  as  com- 
mencing on  a  rock  on  the  Keowee  river  at  the 
mouth  of  the  second  drain  branch  running  W. 
19  chains,  thence  S.  W.  to  the  original  line, 
containing  100  acres  more  or  less,  parol  evi- 
dence was  inadmissible  to  show  an  agreed  line 
different  from  that  described  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  8  441.*] 

2.  BouNDABiES  (8  6*)— "Southwest  Codbse." 

Where  a  deed  called  for  a  "southwest 
coarse,"  without  stating  the  degrees,  it  meant 
a  course  equally  diverging  from  south  and  west 
or  south,  45  degrees  west. 

[E}d.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  8  47 ;   Dec.  Dig.  §  6.*] 

3.  Evidence    (8    441*)— Aobbed    Line— De- 
SCBIFTION  IN  Deed. 

Where  an  alleged  agreed  line  was  laid  off 
prior  to  the  execution  of  a  deed  describing  the 
boundary,  the  boundary  so  described  controlled, 
where  it  did  not  coincide  with  the  agreed  line. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  441.*] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Oconee  County;   D.  B.  Hydrlck,  Judge. 

Action  by  William  V.  Holden  against 
Thomas  E.  Alexander.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

The  exceptions  and  grounds  of  appeal  are 
as  follows : 

"The  defendant  appeals  to  the  Supreme 
Conrt  on  the  following  exceptions  and 
grounds  of  appeal: 

"(1)  Because  the  description  of  the  premi- 
ses conveyed  in  the  deed  by  Jane  Holden,  as 
executrix  of  Isaac  Holden,  deceased,  to  In  F. 
Moore,  on  February  2,  1883,  being  plain  and 
without  ambiguity  or  uncertainty,  it  was 
error  to  admit  parol  testimony  for  the  pur- 
pose of  changing,  Varying,  or  contradicting 
the  description  of  the  dividing  line  between 
the  tract  of  land  conveyed  by  said  deed  and 
the  remaining  portion  of  the  tract  of  land 
then  belonging  to  the  estate  of  Isaac  Holden, 
deceased;  said  dividing  line  being  described 
In  said  deed  as :  'Commencing  on  a  rock  on 
the  bank  of  Keowee  river,  at  the  mouth  of 


the  second  drain  branch  above  the  original 
line  running  west  nineteen  chains;  thence 
southwest  to  the  original  line.'  Said  descrip- 
tion being  plain  and  unambiguous  and  set 
forth  by  courses  and  distances  from  a  fixed 
point,  it  could  not  be  changed,  varied,  or  con- 
tradicted by  parol  testimony,  substituting 
a  line  of  only  15  chains  and  90  links  to  a 
certain  red  oak  (no  such  oak  being  called 
for  In  deed),  and  thence  almost  south  by 
varying  courses  and  distances  to  a  poplar 
tree  (no  such  poplar  tree  .being  called  for  in 
deed),  about  halfway  along  the  line  from  said 
black  oak  toward  the  original  line,  and  leav- 
ing as  open  the  remainder  of  said  line  beyond 
said  poplar  tree  to  the  original  back  line^ 
thereby  cutting  down  and  taking  from  tlie 
tract  of  land  included  within  the  boundary 
described  in  said  deed  about  51  acres;  and 
the  court  erred  in  not  thus  holding  and  ml* 
Ing. 

"(2)  Because  the  coart  erred  in  charging 
the  Jury  as  Ijollows:  'When  this  deed  was 
made,  if  nothing  had  been  done,  if  no  marks 
were  made  on  the  ground  at  the  time,  and  if 
each  successive  owner  Just  bought  that  deed, 
then  as  a  matter  of  law,  that  line  must  mn 
west  19  chains,  and  after  it  gets  19  chains 
run  southwest  until  it  gets  to  the  old  line. 
That  is,  if  you  find  nothing  else  was  done 
but  make  out  that  deed.  But  if  the  parties 
at  tliat  time  went  upon  the  land  and  marked 
out  a  line  and  agreed  upon  that,  then  they 
are  bound  by  that,  and  their  successors  in 
title  are  bound  by  that,  unless  you  find  as  a 
fact,  after  ttiose  lines  were  marked  out,  that 
.the  title  to  the  land  was  changed  In  some  one 
by  being  In  adverse  possession  of  the  land 
tor  10  years,  because  that  will,  as  I  told  you, 
give  rise  to  title  in  itself.'  The  error  being: 
(a)  The  intention  or  meaning  of  the  parties 
must  be  ascertained  from  the  written  instru- 
ment Itself,  whether  words  of  grant,  cove- 
nant, or  description,  and  where  only  courses 
and  distances  from  a  given  monument,  nat- 
ural or  artificial,  are  mentioned  in  a  deed, 
the  boundary  of  the  land  must  be  ascertained 
by  such  courses  and  distances,  and  it  was 
error  to  hold  and  charge  otherwise,  (b)  Cours- 
es and  distances  must  govern  unless  con- 
trolled by  monuments,  natural  or  artificial, 
mentioned  in  the  deed  or  grant,  and  the 
court  erred  in  not  so  holding  and  charging, 
(c)  Monuments,  natural  or  artificial,  cannot 
be  set  up  by  parol  testimony  so  as  to  change 
or  vary  the  plain  and  express  terms  in  the 
deed  or-  grant,  and  the  court  erred  in  not 
so  holding  and  charging,  (d)  Parol  evidence 
Is  only  to  be  resorted  to  to  show  the  circum- 
stances under  which  the  deed  was  made,  to 
define  technical  terms,  or  to  explain  latent  j 
ambiguities — and  the  court  erred  In  not  so 
holding  and  charging.  | 

"(3)  Because  the  court  erred  In  charging 
the  Jury  as  follows:  'Now  then,  it  Is  a  ques- 
tion of  fact  for  you  to  say,  whether  at  the 
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time  this  deed  was  made,  anything  was  done 
to  mark  out  those  lines  on  the  ground.'  The 
error  being:  (a)  The  submission  to  the  jury 
of  a  question  that  must  be  answered  from 
ttve  terms  of  description  in  the  deed,  which 
are  plain  and  unambiguous  and  should  have 
been  construed  by  the  court;  (b)  because  the 
jury  were  thus  allowed  and  invited  to  take 
Into  consideration  the  oral  testimony  of  Jane 
Holden  and  W.  V.  Holden  as  to  an  alleged 
line  of  only  15  chains  and  90  links  in  length, 
Btom>ing  at  a  certain  black  oak  and  running 
thence  almost  south  by  varying  courses  and 
distances  to  a  certain  poplar  tree,  none  of 
such  artificial  monuments  being  mentioned 
In  the  deed. 

"(4)  Because  the  court  erred  In  overruling 
the  objection  of  defendant  to  the  testimony 
given  by  Jane  Holden,  as  follows,  to  wit: 
Question  by  plaintiff's  attorney:  'Tell  what 
you  did  when  you  marked  out  the  line.'  (De- 
fendant objects  to  any  testimony  that  might 
tend  to  ccnttradict  or  vary  the  terms  of  the 
deed  signed  by  witness  conveying  said  tract 
to  I*  F.  Moore).  Answer:  *We  commenced 
at  the  river  at  the  mouth  of  a  little  drain 
branch  and  went  up  to  the  top  of  the  hill  to 
an.  oak.  We  were  to  go  to  the  old  fence  row, 
but  when  we  got  there  he  decided  to  come 
back  to  the  oak,  and  went  straight  over  to 
the  branch.  There  was  an  old  road  coming 
down  the  ridge  before  we  got  to  the  branch. 
We  crossed  said  old  road  and  went  down  the 
ridge  to  the  branch.  We  agreed  for  the  line 
to  go  straight  on  to  the  Craig  line.  Q.  State 
whether  or  not  you  made  any  marks  along 
this  line,  and  what,  if  any?  A.  Mr.  Moore 
and  my  son  made  marks  along  the  line.  I 
don't  know  what  kind  they  made.  They 
made  some  cross  marks  on  the  poplar  and 
hacked  some  along  the  line.'    The  error  being: 

(a)  The  intention  or  meaning  of  the  parties 
must  be  ascertained  from  the  written  in- 
strument itself,  whether  words  of  grant, 
covenant,  or  description,  and  where  only 
courses  and  distances  from  a  given  monu- 
ment, natural  or  artificial,  are  mentioned  In  a 
deed,  the  boundary  of  the  land  must  be  as- 
certained by  such  courses  and  distances,  and 
it  was  error  to  hold  and  charge  otherwise. 

(b)  Courses  and  distances  must  govern,  unless 
controlled  by  monuments,  natural  or  arti- 
ficial, menti(»ked  in  the  deed  or  grant,  and 
the  court  erred  in  not  so  holding  and  charg- 
ing, (c)  Monuments,  natural  or  artificial, 
cannot  be  set  up  by  parol  testimony  so  as  to 
change  or  vary  the  plain  and  express  terms 
In  the  deed  or  grant  and  the  court  erred  in 
not  so  holding  and  charging,  (d)  Parol  evi- 
dence is  only  to  be  resorted  to  to  show  the 
circumstances  under  which  the  deed  was 
made,  to  define  technical  terms,  or  to  explain 
latent  ambiguities,  and  the  court  erred  in  not 
so  holding  and  charging. 

"(5)  Because  the  presiding  judge  erred  in 
refusing  motion  for  new  trial  on  the  minutes 
of  the  court  on  the  following  grounds,  to  wit: 
(a)  Because,  it  Is  respectfully  submitted,  the 


descriptl(Mi  of  the  premises  conveyed  In  the 
deed  by  Jane  Holden,  as  executrix  of  Isaac 
Holden,  deceased,  to  Ii.  F.  Moore,  on  Febru- 
ary 2,  1883,  being  plain  and  without  ambigu- 
ity, or  uncertainty,  it  was  error  to  admit 
parol  testimony  for  the  purpose  of  changing, 
varying,  or  contradicting  the  description  of 
the  dividing  line  between  the  tract  of  land 
conveyed  by  said  deed  and  the  remaining 
portion  of  the  tract  of  land  from  which  the 
portion  conveyed  was  cut  off  and  sold  to  L. 
F.  Moore ;  said  dividing  line  being  described 
in  said  deed  as  'commencing  on  a  rock  on  the 
bank  of  Keowee  river,  at  the  mouth  of  the 
second  drain  branch  above  the  original  line, 
running  west  nineteen  chains,  thence  south- 
west to  the  original  line.'  Said  description 
of  said  line  being  plain  and  unambiguous,  and' 
set  forth  in  said  deed  as  the  dividing  line 
agreed  upon  by  the  grantor  and  grantee,  it 
could  not  be  changed,  varied,  or  contradicted 
by  parol  testimony  substituting  a  line  of  only 
15  chains  and  00  links  to  a  certain  black  oak, 
and  thence  almost  south  by  varying  courses 
and  distances  to  a  p<^lar  tree  about  halfway 
along  the  line  from  said  black  oak  toward 
the  original  line  and  leaving  as  open  and 
uncalled  for  the  remainder  of  said  line  from 
said  poplar  tree  on  to  the  original  back 
line,  thereby  cutting  down  and  taking  from 
the  boimdary  called  for  in  said  deed,  about 
51  acres  of  the  premises  granted  therein. 
That  the  testimony  of  the  witnesses,  Jane 
Holden  and  W.  V.  Holden,  as  to  colloqui- 
ums, conversations,  agreements  or  acts  of 
the  grantor  and  grantee,  with  respect  to  the 
dividing  line  previous  to  the  execution  of  said 
deed,  were  merged  into  the  agreement  as  to  the 
dividing  line  ctmtained  In  said  deed,  and  it  be- 
came the  chart  for  ascertaining  the  contract 
between  the  parties,  (b)  Because,  It  Is  re- 
spectfully submitted,  It  was  error  to  charge 
the  jury  that  they  could  consider  what  was 
said  and  done  between  Jane  Holden,  as  exo- 
ecutrix  of  Isaac  Holden,  deceased,  and  L.  F. 
Moore,  the  grantee,  previous  to  the  execu- 
tion of  said  deed,  with  respect  to  said  divid- 
ing line,  in  finding  the  location  thereof;  the 
description  of  said  line  set  forth  in  said  deed 
being  given  by  courses  and  distances  com- 
mencing at  a  ToA  on  the  bank  of  Keowee 
river,  and  running  west  19  chains,  thence 
southwest  to  the  original  line,  (c)  Because, 
In  the  description  of  the  premises  granted 
In  said  deed,  there  is  no  mention  of  a  corner 
on  an  oak  tree  any  given  distance  from  the 
rock  comer  on  the  bank  of  Keowee  river,  no- 
mention  of  a  poplar  tree  on  a  branch,  and  no' 
mention  of  a  line  of  varying  courses  and! 
distances  between  said  oak  tree  and  poplar 
tree,  and  it  is  respectfully  submitted  that  It 
was  error  to  rule  as  competent  the  parol 
testimony  of  Jane  and  V».  V.  Holden  as  to  an 
alleged  line  from  said  oak  tree  to  said  pop- 
lar tree,  and  to  charge  the  jury  that  such 
oral  testimony  could  be  considered  In  locat- 
ing the  dividing  line,  (d)  Because  the  oral 
testimony  failed  to  show   any  marked,  line 
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betweeb  said  poplar  tree  and  the  original 
or  back  line,  the  only  marked  line  attempt- 
ed to  be  set  np  by  such  testimony  being  the 
line  commencing  at  the  rock  on  the  bank 
of  Keowee  river,  and  running  to  said  oak 
15.90  chains,  and  thence  by  varying  cours- 
es and  distances,  to  said  poplar  tree  on  the 
branch  which  was  orally  agreed  upon  as 
a  corner,  the  line  beyond  said  poplar  tree 
being  simply  agreed  upon  by  word  of  mouth, 
said  dividing  line  as  thus  attempted  to  be  set 
up,  by  parol  testlmcmy,  being  radically  and 
materially  dlfterent  from  the  dividing  line 
described  In  the  deed,  thereby  cutting  off  a 
boundary  of  61  acres  from  the  area  embraced 
In  the  description  contained  In  said  deed; 
and,  It  is  resx>ectfully  submitted.  It  was  error 
to  hold  such  oral  testimony  competent  a.nd 
to  charge  the  jury  that  It  could  be  considered 
in  ascertaining  the  location  of  said  dividing 
line,  (e)  Because  the  verdict  Is  not  sus- 
tained by  the  testimony,  (f)  Because  the 
possession  of  51  acres  inside  the  dividing  line 
described  In  the  deed  by  Jane  Holden,  exe- 
cutrix of  Isaac  Holden,  deceased,  to  Ii.  F. 
Moore,  on  February  2,  1883,  was  not  adverse, 
notorious,  and  continuous  by  Jane  Holden, 
as  such  executrix,  subsequent  to  said  date; 
that  her  possession  of  the  upper  or  remain- 
ing portion  of  the  original  tract  from  which 
the  tract  conveyed  to  Moore  was  taken 
could  not  be  extended  across  or  beyond  the 
line  described  in  her  deed,  without  there 
being  entry  and  holding  beyond  such  line, 
openly,  notoriously,  continuously,  and  ad- 
versely for  10  years  or  more;  and  that  the 
testimony  fails  to  show  any  such  adverse 
possession  on  the  part  of  the  plaintUC  or  of 
bis  grantor,  (g)  Because  the  deed  must  be 
construed  more  strongly  against  the  grantor, 
and  be  is  bound  by  the  terms  of  his  deed  in 
the  absence  of  ambiguity  or  uncertainty,  and 
oral  evidence  tliat  the  grantor  measured  less 
than  the  distance  expressly  mentioned  in  his 
deed  is  incompetent  to  show  that  less  passed 
by  the  deed  than  the  number  stated  In  it 
The  intention  or  meaning  of  the  parties  must 
be  ascertained  from  the  written  instrument 
itself,  whether  words  of  grant  covenant  or 
description,  and  where  only  courses  and  dis- 
tances from  a  given  monument,  natural  or 
artificial,  are  mentioned  In  a  deed,  the  bound- 
ary of  the  land  must  be  ascertained  by  such 
courses  and  distances.  Distances  may  be 
increased  or  decreased,  and  sometimes  cours- 
es departed  from  in  order  to  preserve  the 
boundary,  but  the  rule  authorizes  no  other 
departure  from  the  former  than  such  as  is 
necessary  to  preserve  the  latter.  Courses  and 
distances  must  govern,  unless  controlled  by 
monuments,  natural  or  artificial,  mentioned 
in  the  deed  or  grant.  Monuments,  natural 
or  artificial,  cannot  be  set  up  by  oral  testi- 
mony so  as  to  change  or  vary  the  plain  and 
•express  terms  in  the  deed  or  grant.  The  in- 
tention of  the  parties  must  be  ascertained 
from  the  instrument  Itself,  and,  where  it  ia 
clearly   expressed  therein,   outside  evidence 


will  not  be  admitted  to  frustrate  it,  «:  to 
alter  the  terms  of  the  descriptitHi.  Parol 
evidence  is  only  to  be  resorted  to  to  sbow 
the  circumstances  under  which  the  deed  was 
made,  to  define  technical  terms,  or  to  ex- 
plain latent  ambiguities,  and  it  was  error 
not  to  so  hold  and  charge. 

"(6)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  'When  I  say  a  deed  can- 
not be  varied  by  parol  testimony,  it  does  not 
mean  that  the  line  cannot  be  shown  as  to 
where  it  was  at  the  time;  but  if  nothing 
was  done  but  the  maldng  of  that  deed,  it  is 
your  duty  to  find  a  verdict  for  the  defendant 
But  if  these  people  went  out  upon  the  ground 
as  a  part  of  their  contract  and  marked  out  a 
line,  then  you  hold  them  to  the  line  marked 
out  If  it  is  different  from  the  line  specified 
in  the  deed,  and  If  it  was  attempting  to  de- 
scribe the  line  specified  in  the  deed,  then  they 
are  t>ound  by  it.  If  they  went  out  and  under- 
took to  mark  out  a  line  upon  the  ground,  and 
undertook  to  describe  it  in  the  deed,  they  are 
bound  by  it'  The  error  being:  (a)  In  lo- 
cating land  covered  by  a  deed  the  main  ques- 
tions are:  What  land  does  the  deed  cover? 
What  land  does  the  deed  show  the  grantor 
conveyed?  (b)  In  answering  these  questions 
the  intention'  of  the  grantor  must  be  ascer- 
tained from  the  description  of  the  land  con- 
tained in  the  deed,  and  not  from  any  parol 
evidence  which  might  tend  to  contradict  or 
vary  its  terms,  (c)  In  locating  land  covered 
by  deed  it  Is  the  duty  of  the  Jury  to  try  and 
ascertain  what  land  the  grantor  conveyed, 
and  in  doing  this  they  must  look  to  the  deed 
Itself  and  locate  the  land  by  that  description 
in  the  deed  which  most  certainly  shows  the 
intention  of  the  grantor,  (d)  The  deed  is 
the  repository  of  the  agreement  between  the 
grantor  and  grantee,  and  a  line  radically  dif- 
ferent from  the  line  described  in  the  deed 
cannot  be  set  up  by  parol  evidence  in  plain 
contradiction  of  the  terms  of  the  description 
set  out  in  the  deed,  (e)  Even  the  oral  testi- 
mony in  this  case  failed  to  show  any  marked 
line  between  said  poplar  tree  and  the  orig- 
inal or  bad£  line;  the  only  line  marked  as  a 
land  line  being  the  one  commencing  at  the 
rock  on  the  bank  of  Keowee  river  and  run- 
ning west  19  chains,  the  line  between  said 
oak  tree  and  said  poplar  tree  being  without 
any  surveyors'  marks,  only  a  few  trees  being 
blazed  as  if  for  a  fence  row  on  a  sig-eag  line 
between  said  oak  and  poplar;  and  said  divid- 
ing line,  as  thus  attempted  to  be  set  up  by 
parol  testimony,  being  materially  and  radical- 
ly different  from  the  dividing  line  mentioned 
in  the  deed,  thereby  cutting  off  51  acres  from 
the  126  acres  included  in  the  line  described 
In  the  deed. 

"(7)  Because  his  honor  erred  in  submitting 
to  the  Jury  the  construction  and  Interpreta- 
tion of  the  deed  executed  by  Jane  Holden, 
as  executrix  of  Isaac  Holden,  deceased,  to 
L.  F.  Moore,  on  February  2,  1883,  the  same 
being  plain  and  without  ambiguity  or  uncer- 
tainty, and  the  intention  of  the  grantor  as 
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to  thi'  premises  conveyed  by  said  deed  must 
te  gatnered  from  Its  terms. 

"(8)  Because  his  bonor  erred  in  refusing 
to  charge  tbe  following  request  of  defendant: 
That  if  ttae  defendant  entered  upon  the  land 
In  dispute  In  good  faith  under  claim  of  own- 
ership thereof  through  the  deed  executed  by 
Jane  Holden,  as  executrix  of  Isaac  Holden, 
deceased,  to  L.  F.  Moore,  of  date  February 
2,  1883,  and  the  successive  deeds  of  convey- 
ance down  to  defendant,  such  entry  under 
such  claim  of  rightful  ownership  not  being 
willful  or  wanton,  plaintiff  cannot  recover, 
and  the  verdict  should  be  for  defendant. 

"(9)  Because  his  honor  erred  in  refusing  to 
charge  the  following  request  of  defendant: 
That  the  burden  is  in  plaintiff  to  establish 
by  the  preponderance  of  the  evidence  that  de- 
fendant's- entry  upon  the  land  in  dispute  was 
willful  and  wanton.  A  wanton  and  willful 
entry  and  trespass  is  one  thing,  while  an  en- 
try nnder  claim  of  ownership  is  another,  and 
if  the  entry  by  defendant  be  under  claim  of 
ownership,  and  not  willful  and  wanton,  plain- 
tiff cannot  recover." 

,  R.  T.  Jaynes,  for  appellant.  J.  R.  Earle, 
for  respondent. 

POPE,  C.  J.  This  action  was  commenced 
on  the  14th  day  of  December,  1906,  by  the 
service  of  simimons  and  complaint  The 
plaintiff  claims  to  be  the  owner  of  a  tract  of 
land  in  Oconee  county  containing  200  acres, 
more  or  less,  and  has  had  possession  for 
more  than  20  years.  The  plaintiff  believes 
that  the  defendant  entered  upon  a  portion 
of  said  tract  in  1903,  and  cut  timber,  that  he 
has  never  given  permission  to  defendant  to 
enter  upon  his  land,  and  defeqdant  commit- 
ted trespass  upon  said  land,  and  he  has  l)een 
damaged  in  the  sum  of  $200.  The  defendant, 
answering,  denies  each  and  every  allegation 
in  the  complaint,  and  says  that  be  is  seised 
in  fee  and  possessed  of  the  tract  described 
in  the  complaint  under  a  deed  dated  August 
23,  1903,  from  the  Seneca  Bank,  and  denies 
that  he  has  entered  upon  land  of  plaintiff, 
or  cut  and  removed  any  trees  therefrom,  or 
committed  any  trespass  upon  any  land  of  the 
plaintiff.  The  cause  came  on  for  trial  be- 
fore bis  honor.  Judge  D.  E.  Hydricic,  and  a 
Jury,  at  the  November  term,  1907,  of  the 
court  of  common  pleas  for  Oconee  county. 
Upon  agreement  of  counsel  the  circuit  Judge 
announced  that  a  verdict  as  to  damages 
would  settle  the  matter  as  to  the  land.  The 
Jury  rendered  a  verdict  for  plaintiff  for  $80. 
Defendant  now  appeals  upon  numerous 
grounds.     Let  the  exceptions  be  reported. 

The  appellant  in  his  argument  dicusses  the 
exceptions  under  the  heads:  (1)  Error  in  the 
admission  of  parol  testimony  for  the  purpose 
of  changing,  varying,  or  contradicting  the 
deed;  (2)  error  in  charge;  and  (3)  error  in 
refusing  new  trial.  We  will  now  consider 
these  questions  and  the  exceptions  relating 
thereto. 


The  plaintiff  sought  to  introduce  testimony 
to  show  that  it  was  agreed  between  Mrs. 
Holden,  the  original  grantor,  that  the  divid- 
ing line  between  the  said  grantor  and  grantee 
should  be  from  a  rods  on  the  bank  of  the 
Keowee  river  at  the  mouth  of  the  second 
drain  branch,  running  to  a  red  oak  tree, 
thence  to  a  poplar  tree,  thence  S.  W.  to  the 
original  line,  thence  to  the  beginning.  Where- 
as, defendant's  deed  requires  that  the  land 
should  commence  on  a  rock  on  the  Keowee 
river  at  the  mouth  of  the  second  drain 
branch  running  W.  19  chains,  thence  S.  W. 
to  the  original  line,  containing  100  acres, 
more  or  less.  Now  the  plaintiff  Insisted  that 
it  was  competent  for  him  to  show  by  testi- 
mony a  dividing  line,  and  he  seeks  by  the 
different  persons  who  held  the  title  that  such 
was  the  dividing  line  agreed  upon  by  all  the 
parties.  The  defendant  seeks  to  restrict  the 
line  to  the  language  of  the  deed.  The  seri- 
ous question  therefore  is:  Shall  this  agreed 
line  be  the  boundary  between  the  parties? 

By  all  the  authorities  it  seems  to  us  that 
the  plaintiff  should  not  have  been  allowed 
to  Introduce  testimony  showing  the  divid- 
ing line,  and  the  defendant  insists  that,  as 
was  required  in  Owen  t.  Henderson,  IS 
Wash.  39,  47  Pac  215,  68  Am.  St.  Rep.  17: 
"That  yon  cannot  modify  a  deed  by  parol 
evidence  of  the  understanding  of  the  parties, 
or  show  by  a  prior  conveyance  that  such 
parol  testimony  was  inadmissible."  Also, 
in  Wynne  v.  Alexander,  29  N.  C.  237,  47 
Am.  Dec.  326:  "Parol  evidence  to  prove  the 
true  boundary  is  a  line  of  marked  trees,  not 
mentioned  in  the  deed,  and,  varying  from 
the  written  course  and  distance,  is  inadmis- 
sible." Also,  in  Hamilton  v.  Cawood,  3  Har. 
&  McH.  (Md.)  437,  1  Am,  Dec  378:  "Where 
a  conveyance  describes  land  by  course  and 
distance  without  any  natural  boundary,  the 
party  in  locating  his  land  must  be  confined 
to  courses  and  distances,  and  cannot  explain 
by  parol  proof  what  land  was  Intended  to 
be  conveyed."  In  Pack  v.  Thomas,  13  Smedes 
&  M.  (Miss.)  11,  51  Am.  Dec.  133,  it  is  held: 
"The  rule  as  to  varying  written  instruments 
by  parol  evidence  is  that  where  the  law  re- 
quires the  written  Instrument,  or  where  the 
parties  adopt  that  mode  of  contracting.  It 
is  a  matter  of  principle  and  policy  to  pre- 
vent inferior  evidence  from  being  used  either 
as  a  substitute  for  or  an  alteration  of  the 
written  contract.  The  operation  of  the  in- 
strument cannot  be  varied  by  showing  that 
a  different  intention  existed  at  the  time  it 
was  made.  Its  l^al  effect  must  be  preserv- 
ed, and  all  contemporaneous  expressions  or 
circumstances  which  tend  to  vary  it  must 
be  excluded,  unless  established  by  proof  of 
the  same  character."  In  4  A.  &  E.  Enc.  L 
705,  it  is  stated:  "The  intention  of  the  par 
ties  must  be  ascertained  from  the  instru- 
ment itself,  and,  where  it  is  clearly  express- 
ed therein,  outside  evidence  will  not  l>e  ad- 
mitted to  frustrate  it,  or  to  alter  the  terms 
of  the  description.     Parol  evidence  is  only 
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to  be  resorted  to  to  show  the  circumstances  un- 
der which  the  deed  was  made,  to  define  tech- 
nical terms,  or  to  explain  latent  ambigui- 
ties." In  the  same  volume  at  page  847,  it 
Is  said:  "The  general  rule  is  that  parol  evi- 
dence is  not  admissible  to  vary  the  description 
of  a  boundary  In  a  deed."  In  Hogius  v. 
Boggs  (Cal.)  34  Pac.  653,  it  is  held:  "Where 
a  deed  conveys  a  certain  number  of  feet 
along  the  street,  beginning  at  a  certain  point 
only  that  number  of  feet  passed  by  the  deed, 
and  evidence  that  the  grantor  measured 
more  than  that  number  of  feet  is  incompe- 
tent to  show  that  more  passed  by  the  deed 
than  the  number  of  feet  stated  in  it." 

Our  own  cases  are  to  the  same  effect.  As 
is  said  in  Martin  v.  Simpson,  1  Harp.  454: 
"The  defendant  Simpson,  having  produced  a 
regular  chain  of  title,  derived  from  an  old- 
er grant  than  that  of  the  plaintiff  Martin, 
was  entitled  to  a  verdict;  but  in  what  man- 
ner his  survey  ought  to  have  been  closed 
was  the  question."  On  appeal  the  instruc- 
tion of  the  circuit  court  was  held  to  l)e  er- 
roneous. The  opinion  of  the  court  was  de- 
livered by  Mr.  Justice  Huger,  who  said: 
"It  is  important  to  the  quite  enjoyment  of 
landed  property  that  the  rules  by  which  It 
should  be  located  should  be  simple  and  few. 
If  a  case  can  therefore  be  as  well  decided 
by  an  already  well  known  and  established 
rule,  It  is  better,  to  be  satisfied  with  it,  than 
to  make  a  new  one,  or  to  resort  to  another 
not  so  well  known.  It  has  already  been 
well  settled  that  the  courses  and  distances 
must  govern,  unless  controlled  by  artificial 
boundaries  or  natural  objects."  In  Johnson 
V.  McMillan,  1  Strob.  Law,  143,  it  is  held: 
"The  great  principle  which  runs  through 
all  rules  of  location  is  that,  where  you  can- 
not give  effect  to  every  part  of  the  descrip- 
tion, that  which  is  more  fixed  and  certain 
shall  prevail  over  that  which  is  less  so. 
The  rule  that  natural  or  artificial  bound- 
aries win  control  distances  or  courses  au- 
thorizes no  other  departure  from  the  course 
and  distance  than  such  as  is  necessary  to 
effectuate  the  apparent  intention  of  the  gran- 
tor." Chief  Justice  O'Neall.  in  Senterfit  v. 
Reynolds,  3  Rich.  Law,  J29,  says:  "There 
Is  no  doubt  that  extrinsic  evidence  may  be 
received  to  distinguish  the  subject  of  a  de- 
vise when  from  the  words  used  there  is 
such  a  description  given  as  can  by  parol  be 
rendered  certain.  But  this  does  not  intend 
that  the  grantor  and  grantee  shall  be  al- 
lowed to  give  construction  to  the  words 
used;  •  •  •  but  his  declarations  that  he  in- 
tended to  convey  to  such  a  line  when  his 
deed  would  not  warrant  such  a  construction, 
are  plainly  Inadmissible,  on  the  ground  that 
parol  cannot  contradict  a  written  instru- 
ment." 

Mr.  Greenleaf  on  Evidence,  at  section  277, 
sajrs:  "It  Is  a  general  rule  of  evidence  long 
since  established  and  now  well  settled  that 
parol  tpstlniony  cannot  be  Introduced  to  vary, 
add  to,  or  alter  a  written  instrument  which 


in  itself  is  plain  and  free  from  doubt  Tbe 
parties  themselves  having  reduced  their  con- 
tract to  writing,  they  are  supposed  to  have 
done  so,  in  part  at  least,  with  a  view  to  ex- 
clude everything  else  but  the  writing  itself, 
in  determining  their  contract,  which  writ- 
ing must  be  interpreted  by  the  court  accord- 
ing to  well-established  rules  not  necessary  to 
be  here  considered.  The  writing,  however, 
being  the  act  and  instrument  of  the  parties, 
finally  and  solemnly  agreed  iqmn,  no  other 
words  than  those  found  therein  can  be  add- 
ed to  it  or  substituted  In  its  stead  by  oral 
testimony.  Nor  can  testimony  of  a  previous 
colloquium  or  of  conversation  or  declaration 
at  the  time  when  completed  or  afterwards 
be  offered  to  explain."  As  is  said  in  Starkle 
on  Evidence,  648:  "So  we  think  It  is  error 
on  the  part  of  the  circuit  judge  in  declaring 
null  and  void  the  solemn  agreement  under 
seal  of  the  defradant  Evans,  on  the  ground 
that  there  was  a  stipulation  between  the 
parties  to  the  agreement  not  embraced  with- 
in the  terms  of  the  writing  itself.  The  lan- 
guage of  the  instrument  is  unambiguous, 
free  from  doubt,  and  it  was  error  .to  per- 
mit parol  testimony  which  would  tend  to  en- 
large, vary,  or  contradict  Its  terms." 

The  deed  of  Jane  Holden  to  L.  F.  Moore 
on  2d  day  of  February,  1883,  in  plain  and 
unambiguous  terms,  describes  the  dividing 
line  between  the  parties  of  the  tract  of  land 
of  the  estate  of  Isaac  Holden,  deceased.  It 
makes  no  difference  that  the  parties  to  the 
deed  sought  by  conversation  or  act  itself 
to  lay  down  a  rule  other  than  that  expressed 
In  the  deed  as  the  dividing  line.  It  was 
enough  that  they  agreed  and  embodied  in 
their  deed  such  dividing  line.  Having  so 
made  their  deed,  it  was  not  in  their  power 
by  parol  testimony  to  vary,  add  to,  or  modi- 
fy the  same.  There  is  no  ambiguity  in 
that  deed.  There  was  no  necessity  to  show 
what  was  meant  by  the  language  used.  It 
was  error  therefore  on  the  part  of  the  cir- 
cuit Judge  to  admit  any  parol  testimony  to 
vary,  alter,  or  modify  the  terms  of  the  deed. 
While  the  course  "southwest"  called  for  In 
the  deed  without  stating  degrees  is  unusual, 
and  possibly  might  not  have  been  intended 
to  mean  an  exact  course,  yet  southwest 
means  a  course  equally  diverging  from 
south  and  west,  or  south  45°  west,  and 
when  used  In  a  deed  a  different  meaning 
cannot  be  given  to  It  by  parol  testimony. 
The  exceptions  relating  to  this  question  are 
sustained. 

The  circuit  Judge  charged  the  Jury:  "If, 
when  this  deed  was  made,  these  people  did 
nothing  more  than  to  make  that  contract, 
and  If  since  that  time  the  line  has  been 
established  by  mutual  consent  of  the  par- 
ties, then  it  is  your  duty  to  find  for  the 
defendants;  but  if,  at  the  time  the  deed  was 
uinde,  they  went  out  and  marked  out  the 
line  upon  the  ground  which  was  called  for 
in  that  deed  throughout,  and  they  agreed 
that  should  be  tbe  line— that  Is,  U  both  of 
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them  agreed  to  It,  the  grantor  and  grantee 
In  that  deed — then  they  are  bound  by  It. 
If  they  didn't  do  that  at  the  time  that  deed 
vras  made  aa  a  part  of  the  contract  which 
they  entered  Into,  then  neither  one  of  them 
could  afterwards  fix  that  line  without  the 
consent  of  the  other,  hut  would  be  bound 
to  go  by  the  courses  and  distances  called 
(or  in  the  deed."  The  defendant  Insists 
that  the  charge  of  the  circuit  jtidge  was  In 
accordance  with  the  following  languagre  used 
in  Wright  T.  Wllloughby,  79  8.  C.  442,  60  S. 
R  973:  "While  this  was  the  true  construc- 
tion of  the  deed,  the  evidence  as  to  location 
of  lines  by  the  surveyors,  under  any  agree- 
ment or  understanding  of  the  parties,  was 
competent  to  show  settlement  of  any  dispute 
about  the  line  by  the  adoption  of  an  agreed 
line  different  from  tliat  which  we  have 
shown  Braveboy  or  the  other  plaintiff  was 
entitled  to  insist  on  under  the  terms  of  the 
deed."  There  can  X>e  no  doubt  that  an  agree- 
ment acquiesced  in  by  the  parties  fixing  a 
disputed  line  is  binding;  but  this  principle 
does  not  apply  here,  because,  even  accord- 
ing to  the  testimony  offered  by  the  plaintiff, 
at  the  time  the  alleged  agreed  line  was 
laid  off,  the  deed  had  not  been  made,  and 
there  was  not  and  could  not  have  been  any 
dispute  about  the  boundaries.  On  the  con- 
trary, conceding  the  line  to  have  been  run 
as  testified  by  plaintiff's  witnesses,  the  fail- 
ure to  make  the  lines  so  actually  run  cor- 
respond with  the  courses  and  distances  giv- 
en in  the  deed  was  only  an  error,  and,  in 
case  of  such  variance  as  already  shown, 
the  written  conveyance  must  prevail. 

Inasmuch  as  the  circuit  Judge  refused  to 
grant  a  new  trial  for  the  correction  of  the 
errors  made  by  him,  he  was  in  error.  The 
exceptions  relating  to  this  question  are  sus- 
tained. 

It  Is  the  Judgment  of  this  court  that  the 
i.,>i<rm(>pt  of  ♦■hp  circuit  court  be  reversed, 
and  a  new  trial  had. 


TAYLOR  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Sapreme  Court  of  Sooth  Canriina.     Nov.  24, 
1908.) 

1.  Pleading  {§  243*)— Amendments— Aixow- 
ANCE  OF  Amendments. 

Amendments,  curing  and  making  complete  a 
faulty  and  incomplete  statement  of  a  cause  of 
action,  are  properly  allowed. 

[EM.    Note.— For    other   cases,    see   Pleading, 
Cent.  Dig.  H  e43-«61 ;   Dec.  Dig.  g  243.*] 

2.  Plbadiro  (f  248*)— Amendments— Allow- 
ance OF  Amendments. 

An  amendment  alleging  ni^Kligence,  where 
the  original  complaint  charged  wantonness  and 
recklessness,  sets  up  a  new  cause  of  action. 

[Ed.    Note.— For   other    cases,    see    Pleading, 
Cent  Dig.  H  693,  694 ;   Dec.  Dig.  i  248.*] 

3.  Appeal  and  Error  (§  1201*)— Disposition 
OF  Cause— Pbockedings  in  Lower  Codbt— 
Amendments. 

Where  a  caase  has  been  sent  back  by  the 
Supreme  Court  to  the  circuit  court  for  a  new 


trial,  the  power  of  the  circuit  Judge  to  grant 
amendments  to  the  pleadings  before  the  new 
trial  is  the  same  as  if  there  had  never  been  a 
trial,  and  Is  not  affected  by  the  fact  that  it  Is 
more  difilcult  to  convince  the  judge  that  it  would 
be  In  furtherance  of  justice  to  allow  an  amend- 
ment raising  new  issues. 

[Eld.  Note.— For  other  cases,  see  Appeal  and' 
Error,  Cent,  Dig.  i  4679 ;  Dec.  Dig.  i  1201.*] 

4.  Pleading  (|  239*)— Aubrdments— Powbb. 
TO  Allow. 

Under  the  provisions  of  Code  Civ.  Proc. 
1902,  I  194,  authorizing  the  court  to  amend  auy 
pleading  by  correcting  a  mistake  in  the  name  of 
the  party,  or  in  any  other  respect,  the  power  to- 
allow  such  amendment  is  unlimited,  except  by 
the  obligation  imposed  by  the  section  on  the 
court  to  see  that  the  amendment  is  in  further- 
ance of  justice,  and  that  such  terms  are  im- 
posed as  may  be  just. 

[Eld.  Note. — For  other  cases,  see  Pleading» 
Cent  Dig.  ff  626-635;   Dec.  Dig.  |  239.*] 

5.  Pleading  (f  24S*)—Amkndmknts— Allow* 
ANCE  OF  Amendments. 

The  power  to  allow  amendments  to  a  plead- 
ing by  correcting  a  mistake  in  the  name  of  a 
party,  or  in  any  other  respect,  as  authorized  by 
Code  Civ.  Proc.  1902,  |  194,  is  conditioned  on 
proof  of  a  bona  fide  mistake  in  setting  forth 
plaintilTs  rights  and  defendant's  invasion  of 
them ;  and,  wliere  plaintiff  makes  the  mistake  of 
supposing  one  of  his  rights  to  have, been  invad- 
ed by  defendant  in  one  transaction,  or  a  series 
of  transactions  relating  to  the  same  subject,  and 
discovers  tliat  another  and  different  n^t  was 
in  fact  invaded,  the  court  may,  before  trial, 
when  It  appears  to  be  In  furtherance  of  jus- 
tice, grant  an  amendment,  though  it  changes 
the  cause  of  action  or  inserts  another  cause  of 
action. 

[Ei.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  (  686;  Dec.  Dig.  {  248.*] 

6.  Pleading   (S  245*)— Amendments— Power 
to  Allow. 

The  limitation  of  the  power  of  the  court  to 
allow  amendments,  as  authorized  by  Code  Civ. 
Proc.  1902,  i  191,  to  conform  the  pleadings  to 
the  facts  proved,  that  the  amendment  shall  not 
change  substantially  the  claim  or  defense,  is  by 
its  terms  applicable  only  to  amendments  pro- 
posed while  the  court  is  bearing  the  evidence,  or 
after  it  has  heard  it  and  not  before  trial. 

[Eid.  Note.— 'For  other  cases,  see  Pleading, 
Dec.  Dig.  I  245.*] 

7.  Appeal  ard  Ebbok  ({  1201*)— Reversal- 
Amendments— Allowance  or  Amendments. 

Where  the  original  complaint  was  for  puni- 
tive damages  alone,  under  the  allegation  that 
defendant  as  a  carrier  wantonly  and  recklessly 
violated  its  duty  to  plaintiff,  a  passenger,  the 
allowance  of  an  amendment  by  the  circuit  court, 
after  the  Supreme  Court  had  sent  the  case  back 
for  a  new  trial,  and  l>efore  the  new  trial,  so  as 
to  charge  as  negligent  the  acts  and  omissions  of 
defendant,  descril>ed  In  the  original  complaint 
as  wanton  and  reckless,  was  proper. 

[Ed.  Note.— For  othpr  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  467^   Dec.  Dig.  |  1201.*] 

Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;   D.  E.  Hydrlck,  Judge. 

Action  by  Emily  Taylor  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  Huger  Fitz  Simons,  for  appellant  J.  O.. 
Padgett,  for  respondent. 


•For  otliar  sues  see  sams  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  Jb  Reporter  Indexes 
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WOODS,  J.  The  plaintiff  at  the  trial  in 
the  circuit  court  on  her  original  complaint 
recovered  a  verdict  of  $10,000.  On  appeal 
the  judgment  was  set  aside,  and  a  new  trial 
ordered.  The  nature  of  the  act  and  the  cir- 
cumstances out  of  which  the  suit  arose  are 
set  forth  In  detail  In  the  former  opinion.  78 
S.  G.  552,  59  S.  E.  S41.  It  Is  only  necessary 
to  say  here  that  the  original  complaint  was 
for  punitive  damages  alone,  under  the  allega- 
tion that  the  defendant,  as  a  common  carrier, 
wantonly  and  recklessly  violated  Its  duty  to 
the  plaintiff,  as  a  passenger  on  Its  railroad, 
by  not  protecting  her  from  Indignities  alleged 
to  have  been  Inflicted  upon  her  at  Green 
Pond,  the  station  at  which  she  left  defend- 
ant's car,  by  a  crowd  of  noisy  and  drunken 
negroes.  The  Supreme  Court  held  there  was 
no  evidence  of  wanton  or  reckless  violation 
of  duty,  and  that  the  circuit  court  for  that 
reason  should  have  granted  the  motion  for  a 
new  trial.  The  Supreme  Court  further  held 
that  the  circuit  court,  in  charging  that  a  car- 
rier is  bound  to  exercise  the  highest  degree  of 
care  to  protect  a  passenger,  and  that  the  rela- 
tion of  carrier  and  passenger  continues  after 
the  passenger  has  left  the  train  at  his  desti- 
nation, until  he  has  had  a  reasonable  time  to 
get  away,  should  have  charged  further  that, 
when  the  injury  complained  of  results  from 
the  acts  of  strangers  on  the  station  premises, 
"knowledge  of  the  existence  of  the  danger 
or  circumstances  from  which  the  danger  may 
have  been  reasonably  anticipated  is  necessary 
to  flx  the  liability  of  the  carrier  for  damages 
sustained  in  consequence  of  failure  to  guard 
against  it."  For  these  errors  a  new  trial  was 
ordered.  Thereafter  the  plaintiff  moved  in 
the  circuit  court  to  amend  her  complaint  In 
several  particulars.  The  proposed  amend- 
ments which  were  allowed  by  Judge  Hydrlck 
appear  in  italics  in  the  amended  complaints 
printed  In  the  record.  The  effect  of  the 
amendments  was  to  insert  allegations  that 
the  wrongs  suffered  by  plaintiff  were  inflict- 
ed while  she  was  leaving  the  cars  and  station 
of  defendant,  and  before  she  had  a  reasonable 
time  to  leave;  that  defendant  knew  the  dan- 
ger to  which  the  plaintiff  would  be  exposed 
from  the  crowd  of  negroes ;  that  Its  conduc- 
tor promised  her  the  protection  of  an  escort, 
but  the  agent  of  defendant  at  Green  Pond, 
who  was  provided  as  her  escort,  made  no  ef- 
fort to  protect  her ;  and  that  the  defendant's 
alleged  breaches  of  duty  were  negligent,  as 
well  as  wanton  and  reckless.  The  defendant 
insists  the  amendment  should  not  have  been 
allowed,  because  the  original  complaint  failed 
to  state  facts  constituting  a  cause  of  action, 
and  therefore  there  was  nothing  by  which  to 
amend.  It  requires  no  discussion  to  show 
that,  under  the  case  of  Ruberg  v.  Brown,  50 
S.  C.  397,  27  S.  E.  873,  on  which  defendant 
relies,  the  amendments,  except  that  as  to  the 
charge  of  negligence,  were  allowed  to  cure 
and  make  complete  a  fanlty  and  incomplete 
statement  of  a  cause  of  action. 

The  important  point  In  the  appeal  Is  made 


by  the  objection  that  amending  the  complaint 
so  as  to  charge  as  negligent  the  acts  and 
omissions  of  defendant,  described  in  the 
original  complaint  as  wanton  and  reckless, 
was  stating  a  new  cause  of  action  by  amend- 
ment, and  that  the  Code  of  Procedure  does 
not  allow  an  amendment  which  goes  to  the 
extent  of  bringing  in  a  new  cause  of  action. 
It  is  well  settled  that  the  amendment  alleg- 
ing negligence,  where  In  the  original  com- 
plaint wantonness  and  recklessness  had  been 
charged,  sets  up  a  new  cause  of  action.  Mach- 
en  V.  Tel.  Co.,  72  8.  C.  256,  61  8.  E.  697; 
Baldwin  T.  Cable  Co.,  78  S.  C.  419,  69  8.  E. 
67.  There  Is  as  little  donbt  that,  when  the 
cause  was  sent  back  from  this  court  to  the 
drcuit  court  for  a  new  trial,  the  power  of  the 
circuit  judge  to  gjant  amendments  before  the 
new  trial  was  the  same  as  If  there  had  never 
.  been  a  trial.  Hall  v.  Woodward,  30  8.  C. 
j  575,  9  8.  B.  684 ;  Pickett  v.  Ry.  Co.,  74  S.  C. 
!  236,  54  8.  E.  875.  The  power  to  allow  amend- 
ments at  this  stage  of  the  case  is  not  affected 
by  the  fact  that  It  Is,  as  it  should  be,  more 
difficult  to  convince  a  Judge  that  it  would  be 
in  furtherance  of  Justice  to  allow  an  amend- 
j  ment  raising  new  Issues,  after  the  parties 
;  had  been  subjected  to  the  ezi>en8e  and  delay 
'  of  a  trial  In  the  circuit  court  and  on  appeal 
I  in  the  Supreme  Court  The  question  then  is 
whether  the  circuit  court  had  the  power,  un- 
der section  194  of  the  Code  of  Procedure,  to 
allow  an  amendment  setting  forth  a  new 
cause  of  action.  The  cases  in  this  state  are 
Irreconcilable,  and  there  Is  a  gre&t  contra- 
riety of  opinion  on  the  subject  in  other  juris- 
dictions. A  review  of  the  cases  was  recently 
made  by  Mr.  Justice  Jones  in  Knight  v.  Mtaa. 
Cotton  MUlB,.  80  S.  G.  213,  61  S.  E.  396,  and 
further  analysis  would  not  be  profltable.  The 
important  matter  Is  to  state  a  fixed  rule  on 
which  the  courts  and  the  bar  may  rely.  Sec- 
tion 194,  Code  Civ.  Proc.  1902,  provides: 
."The  court  may,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as 
may  be  proper,  amend  any  pleading,  process 
or  proceeding,  by  striking  out  the  name  of 
any  party ;  or  by  correcting  a  mistake  In  the 
name  of  a  party,  or  a  mistake  in  any  other 
respect,  or  by  inserting  other  allegations  ma- 
terial to  the  case;  or,  when  the  amendment 
does  not  change  substantially  the  claim  or 
defence,  by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  proved."  Under  this 
section  the  power  of  the  court  to  allow 
amendment,  "by  correcting  a  mistake  in  the 
name  of  a  party  or  a  mistake  in  any  other 
respect,"  is  unlimited,  except  by  the  obli- 
gation Imposed  by  the  statute  on  the  court 
to  see  that  the  amendment  is  in  furtherance 
of  Justice,  and  that  such  terms  are  Imposed 
as  may  be  Just  This  power  Is  conditioned  on 
proof  of  a  bona  fide  mistake  in  setting  forth 
the  plaintiff's  rights  and  the  defendant's  In- 
vasion of  them.  Unless  the  amendment  pro- 
posed relates  to  the  same  transaction'  or  the 
same  subject  as  the  original  complaint,  then 
;  it  is  manifest  the  plaintiff  cannot  claim  to 
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have  made  a  mistake  la  the  matter  to  wblcb 
bis  pleading  relates.  When,  however,  the 
plaintiff  makes  the  mistake  of  sni^raslng  one 
of  his  rights  has  been  Invaded  by  the  de- 
fendant In  one  transaction,  or  a  series  of 
transactions  relating  to  the  same  subject,  and 
discovers  another  and  different  right  was  In 
fact  invaded,  it  is  within  the  power  of  the 
court  when  It  appears  to  be  In  furtherance 
of  justice,  to  grant  the  amendment,  though  in 
strictness  the  amendment  amounts  to  a 
change  of  the  cause  of  action,  or  the  inser- 
tion of  another  cause  of  action. 

The  limitation  of  the  power  of  amendment 
to  conform  the  pleadings  to  the  facts  proved 
that  the  amendment  shall  not  change  sub- 
stantially the  claim  or  defense  is  by  its  terms 
applicable  only  to  amendments  proposed 
while  the  court  is  hearing  the  evidence,  or 
after  it  has  heard  It,  and  not  before  trial. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  afllrmed. 

JONES,  J.  (dissenting).  I  am  unable  to 
■concur  in  the  view  that  section  194  of  the 
Code  permits  the  insertion  of  a  new  and  dis- 
tinct cause  of  action  by  amendment  It  Is 
-contended  that  the  amendment  allowed  falls' 
within  the  third  class  named  In  said  section 
"correcting  a  mistake  in  the  name  of  a  party 
or  a  mistake  in  any  other  respect"  In  the 
first  place  the  record  fails  to  disclose  that 
the  amendatory  matter  was  omitted  from  the 
original  pleading  as  the  result  of  a  bona  fide 
mistake.  In  the  second  place,  it  Is  straining 
the  language  quoted  to  make  it  cover  the  in- 
sertion of  allegations  of  a  new  and  distinct 
cause  of  action.  It  would  seem  that  the 
meaning  of  the  language  is  simply  to  correct 
a  mistake  In  the  name  of  a  party,  and  in 
other  respects  relevant  to  the  cause  of  action 
originally  attempted  to  be  stated.  This  court 
tias  repeatedly  decided  that  section  194  does 
not  allow  the  insertion  of  a  new  cause  of  ac- 
tion by  way  of  amendment.  Ruberg  v.  Brown, 
50  S.  C.  398,  27  S.  E.  873 ;  Proctor  v.  Railway, 
(54  S.  C.  491,  42  8.  E.  427 ;  Sutton  v.  Cataw- 
ba Power  Co.,  70  S.  C.  270,  49  S.  E.  863; 
Pickett  V.  Railway,  74  S.  C.  350,  54  S.  E.  375 ; 
Mfg.  Co.  V.  Iron  Works,  75  S.  C.  350,  55  S. 
E.  768.  The  case  of  Proctor  v.  Railway,  su- 
pra, expressly  decides  the  very  point  involved 
that  a  complaint  alleging  a  wlllfni  tort  cannot 
be  so  amended  as  to  allege  also  a  cause  of 
action  based  on  mere  negligence. 


GERMAN   AMERICAN   INS.    CO.   et   al.   v. 
SOUTHERN  RX.  CO. 

(Supreme  Court  o<  South  Carolina.     Nov.  24, 
1908.) 

1.  Appeal  and  Error  (§  1180*)— DiSPOsmON 
OF  Case  on  AFPEAi/--GENEaAi,  Reversal — 
Effect. 

A  general  reversal  of  a  judgment  on  ap- 
peal, because  of  the  refusal  to  direct  a  verdict 


and  the  refusal  to  grant  a  new  trial  in  an 
action  instituted  before  the  adoption  of  Sup.  Ct. 
Rule  27  (56  S.  E.  v)  providing  that,  when  an 
appeal  is  sustained  on  the  ground  tliat  a  ver- 
dict should  have  been  directed  because  of  the 
failure  of  the  evidence,  the  reversal  has  the 
same  effect  as  If  a  verdict  had  been  returned  as 
directed,  operated  to  send  the  case  back  for 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EhTor,  Cent  Dig.  §  4626 ;   Dec.  Dig.  §  1180.*] 
2.°  Appeal  and  Ebbob  (f  1201*)— General  Re- 
versal —  Disi'osiTioN  of  Case  after  Re- 
mand. 

The  circuit  court  may,  after  an  action  has 
been  sent  back  to  it  for  new  trial,  permit  an 
amendment  setting  up  a  new  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4677-4670;  Dec.  Dig.  S 
1201.*] 

Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  (3ourt 
of  Fairfield  County;  John  S.  Wilson,  Judge. 
.  Action  by  the  German  American  Insurance 
Company  and  others  against  the  Southern 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

See  77  S.  a  467,  58  S.  E.  337. 

Abney  &  Muller,  for  appellant  Miller  ft 
Whaley  and  J.  E.  McDonald,  for  respondents. 

WOODS,  3.  The  plaintiff  German  Ameri- 
can Insurance  Company  under  the  principle 
of  subrogation  seeks  to  recover  of  the  defend- 
ant the  sum  of  $1,560.84,  the  amount  of  in- 
surance paid  by  It  to  the  other  plaintiffs,  the 
owners  of  cotton  destroyed  by  fire  on  the  de- 
fendant's platform.  The  vital  allegation  In 
the  original  complaint  on  which  the  liability 
of  the  defendant  depended,  was  that  the  cot- 
ton was  placed  on  the  platform  with  the 
knowledge  and  consent  of  tbe  defendant,  and 
there  destroyed  by  fire  communicated  by 
sparks  from  its  locomotive  engine.  The  plain- 
tiff German  American  Insurance  Company  re- 
covered in  the  circuit  court,  but  on  appeal 
the  Judgment  was  reversed,  on  the  ground 
that  the  cotton  was  placed  on  the  platform 
under  a  valid  contract,  made  between  tlie 
owner  and  defendant  railroad  company,  ex- 
empting the  railroad  company  from  liability 
in  these  words:  "This  cotton  is  deposited  on 
premises  of  the  Southern  Railway  Company, 
and  tbe  same  remain  upon  ttie  premises  of 
this  company  without  its  consent  and  at 
your  sole  risk  until  tendered  and  accepted 
for  shipment.  W.  B.  Crelght  Agent."  By 
judgment  of  the  Supreme  Court  the  Judgment 
of  the  circuit  court  was  reversed.  This  Judg- 
ment of  the  Supreme  Court  rested  on  ex- 
ceptions alleging  error  In  the  refusal  of  the 
circuit  court  to  direct  a  verdict  for  the  de- 
fendant and  the  refusal  to  grant  a  new  tri- 
al. Thereafter  the  defendant  made  a  motion 
in  the  circuit  court  for  an  order  dismissing 
the  complaint  and  granting  leave  to  enter  up 
Judgment  for  costs  against  the  plaintiffs. 
The  plaintiffs  opposed  this  motion,  and  moved 
for  leave  to  amend  their  complaint- by  incor- 
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porating  Into  !t  the  statement  of  anotber 
cause  of  action,  the  vital  allegation  of  which 
was  that  the  communication  of  fire  from 
the  locomotive  engine  to  the  cotton  was  «Jue 
to  the  negligence  of  the  defendant.  The  de- 
fendant's motion  to  dismiss  the  complaint 
was  refused,  and  the  plalntlflfs'  motion  to 
amend  was  granted.  The  action  was  insti- 
tuted before  the  adoption  of  Rule  27  (56  S. 
E.  t),  and  therefore  the  general  reversal  of 
the  judgment  of  the  circuit  court  on  an  ap- 
peal alleging  error  In  the  refusal  to  direct  a 
verdict,  and  also  the  refusal  to  grant  a  new 
trial,  did  not  have  the  same  effect  as  if  the 
verdict  had  been  directed  by  the  circuit  court, 
but  its  effect  was  to  send  the  case  back  for  a 
new  trial.  Lewis  v.  Hinson,  64  S.  C.  571,  43 
S.  E.  15;  Wilson  v.  Virginia-Carolina  C.  Co., 
78  S.  C.  381,  58  S.  E.  1019.  The  point  that 
the  circuit  court  had  no  power  to  allow  an 
amendment  setting  up  a  new  cause  of  action' 
has  been  decided  against  the  contention  of  the 
defendant  In  the  recent  case  of  Taylor  v.  A. 
C.  L.  R.  R.  Co.,  62  S.  E.  1113. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


STATE  V.  SOUTHERN  RY.  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  24, 
1908.) 

1.  Attobney  Genebal  (S  7*)— Statdtobt  Pbo- 

CEEDINGS— AtrrHORITT    TO    CONTEOL. 

Art  Feb.  22,  1904  (24  St.  at  Large,  p. 
665),  directing  the  Attorney  General  to  insti- 
tute proceedings  to  test  the  validity  of  the  lease 
of  the  Southern  Railway— Carolina  Division,  to 
the  Southern  Railway  Company,  and  requiring 
the  prosecution  of  such  action  with  ail  reason- 
able dispatch,  gave  to  the  Attorney  General  en- 
tire freedom  of  choice  as  to  the  nature  of  the 
action  he  would  brin;;,  and  conferred  on  him  au- 
thority to  more  for  the  dismissal  of  an  action 
brought  by  his  predecessor,  and  to  bring  an- 
other in  a  different  form  or  on  a  different 
theory. 

[Ed.  Note.— For  other  cases,  see  Attorney  Gen- 
eral, Dec.  Dig.  I  7.*] 

2.  Dismissal  and  Nonsuit  (8  15*)— Right  to 
Dismiss — Discbetion— Stati'tes. 

Under  Code  Civ.  Proc.  1902,  §  433,  pro- 
viding that  generally,  in  all  matters  in  which 
there  is  any  conflict  or  variance  between  the 
rules  of  equity  and  the  rules  of  the  common  law 
with  reference  to  the  same  matter,  the  roles  of 
equity  shnll  prevail,  an  application  by  plaintiflF 
to  discontinue  an  action,  whether  at  law  or  in 
equity,  is  addressed  to  the  discretion  of  the 
court. 

[Ed.   Note.— For   other   cases,   see   Dismissal 
and  Nonsuit,  Cent.  Dig.  §  31 ;   Dec.  Dig.  {  15.*] 

3.  Dismissal  and  Nonsuit  (S  15*)  — Obdeb  — 
Construction. 

Where  the  Attorney  General  stated  no  rea- 
son for  a  motion  to  discontinue  an  action  by 
the  stale,  and  did  not  deny  facts  showing  that 
such  discontinuance  would  be  exceedingly  prej- 
udicial to  defendant,  and  the  court's  order  re- 
cited that  it  was  the  court's  opinion  that  the 
Attorney  General  bad  the  right  to  discontinue 
on  payment  of  costs,  it  was  not  granted  in  the 
exercise  of  discretion,  and  was  therefore  error. 

[E3d.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  |  31;    Dec.  Dig.  i  15.*] 


Api^eal  from  Common  Pleas  CHrcnit  Court 
of  Richland  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  the  state  against  the  Southern 
Railway  and  others.  From  an  order  grant- 
ing leave  to  the  Attorney  General  to  discon- 
tinue the  action,  defendants  appeal.  Revers- 
ed without  prejudice. 

B.  L.  Abney,  A.  I.  Smyttae,  and  D.  S.  Hen- 
derson, for  appellants.  J.  Fraser  Lyon,  Atty. 
Gen.,  and  G.  Duncan  Bellinger,  for  the  State. 

WOODS,  J.  The  defendants  appeal  from 
an  order  granting  leave  to  the  Attorney  Gen- 
eral to  discontinue  this  action  Institnted  in 
l>ehalf  ot  the  state,  as  directed  by  the  act  of 
the  General  Assembly  of  22d  February,  1904 
(24  St  at  Large,  p.  665).  The  questions  to  be 
decided  are:  First,  did  ttie  statute  under 
which  the  action  was  brought  require  the 
Attorney  General  to  carry  the  pending  cause 
forward  to  a  final  determination  of  the  is- 
sues? Second,  did  the  circuit  Judge  have  the 
power  in  his  discretion  to  refuse  the  motion 
to  discontinue?  Third,  did  the  circuit  Judge 
fail  to  exercise  Ills  discretion  and  grant  the 
■order  on  the  ground  that  the  Attorney  G«»- 
eral  had  the  absolute  right  to  discontinue  l>e- 
yond  the  control  of  the  court? 

The  first  question  presents  small  difficulty. 
The  Attorney  General,  it  is  true,  is  under  a 
strong  mandate  of  the  General  Assembly,  ex- 
pressed in  the  act  of  1904,  to  use  all  reason- 
able dispatch  in  bringing  the  issues  referred 
to  In  that  act  to  Judicial  decision.  But  the 
statute  gives  him  entire  freedom  as  to  the 
precise  nature  of  the  action  he  shall  bring. 
Certainly  there  Is  nothing  In  the  statute  In- 
dicating a  purpose  to  prevent  his  discontin- 
uing an  action  improperly  brought,  or  to  re- 
strict In  any  manner  his  full  control  of  the 
conduct  of  litigation.  Nothing  but  the  most 
explicit  legislative  expression  should  Induce 
the  court  to  hold  that  It  was  the  Intention  of 
the  General  Assembly  to  embarrass  the  At- 
torney General  by  denying  to  him  the  power 
and  responsibility  of  conducting  the  litigation 
according  to  his  Judgment  The  power  to 
move  to  discontinue  the  pending  action  and  to 
institute  another,  not  t>eing  denied  in  the  act. 
is  to  be  implied  as  an  incident  of  the  general 
control  of  the  litigation  contemplated. 

The  second  question  Is  one  of  legal  prin- 
ciple, not  dependent  on  the  facts  of  the  case. 
The  rule  has  been  long  established  by  a  nunt- 
ber  of  cases  that  motions  to  discontinue  In 
equity  causes  are  addressed  to  the  discretion 
of  the  court,  and  will  be  refused  when  a 
discontinuance  would  work  prejudice  to  the 
defendant  Bethia  v.  McKay,  Cheves,  Eq.  93 ; 
Muldrow  V.  Du  Bose,  2  Hill,  EJii.  875;  Bank 
V.  Rose,  1  Strob.  Eq.  257;  Ancker  v.  Levy,  3 
Strob.  Eq.  210;  Adger  v.  Pringle,  11  S.  C. 
547 ;  Latimer  v.  Sullivan,  37  S.  C.  120,  15  S.  E. 
798.  The  rule  was  otherwise  vrlth  respec'.  to- 
actions  at  law,  and  the  plaintiff  could  dtscon- 


•For  othor  cas«a  >ee  same  topic  and  lection  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indazee 


Digitized  by 


Google 


;S.  C.) 


STATE  V.  SOUTHERN  RY. 


1117 


tinue  or  take  a  nonsuit  at  his  pleasure,  evea 
after  notice  of  discontinuance  filed  by  the  de- 
fendant Usber  v.  Sibley,  2  Brev.  32;  John- 
son T.  Basquere,  1  Speers,  829;  Branham  v. 
Brown,  1  Bailey,  2C2.  In  Bethla  v.  McKay, 
supra,  Chancellor  Harper,  for  the  court,  ex- 
pressed dissatisfaction  with  this  technical  dis- 
tinction between  the  practice  at  common  law 
and  in  equity,  but  said  It  had  been  too  long 
■established  to  be  disturbed.  The  reason  for 
dissatisfaction,  with  a  rule  that  one  man 
should  be  allowed  to  draw  another  into  litl- 
;gatlon  and  drop  him  out  at  pleasure,  with- 
out a  decision  of  the  issue  tendered,  is  much 
stronger  now  since  costs  have  been  practical- 
ly abolished,  and  the  penalty  of  having  to 
pay  them  no  longer  deters  plaintiffs  from 
seeking  unfair  discontinuances.  We  think, 
however,  the  Code  of  Civil  Procedure  of  1902, 
Adopted  stnce  the  decision  of  the  cases  last 
-cited,  not  only  allows,  but  requires,  that  the 
artificial  distinction  should  be  abolished,  and 
that  the  rule  of  practice  in  equity  making 
'discontinuance  depend  on  the  discretion  of 
the  court  should  be  applied  to  legal  ac- 
tions. Section  453  provides:  "Generally  in 
.all  matters  in  which  there  Is  any  conflict  or 
Tarlance  between  the  riBes  of  equity  and  the 
rules  of  the  common  law,  with  reference  to 
the  same  matter,  the  rules  of  equity  shall 
prevail."  Accordingly,  in  Inman  v.  Hodges, 
80  S.  C.  455,  61  S.  E.  958,  which  was  a  legal 
action  on  an  overdraft,  when  plaintiffs  in- 
sisted on  their  right  to  discontinue,  although 
the  defendants  had  set  up  a  counterclaim,  the 
-court  held  the  motion  to  be  addressed  to  the 
-discretion  of  the  court.  This  conclusion  that 
it  was  within  the  discretion  of  the  circuit 
■court  to  grant  or  refuse  the  motion  for  leave 
to  discontinue,  without  respect  to  the  nature 
-of  the  action,  makes  unnecessary  considera- 
tion of  the  elatH>rately  argued  question  wheth- 
er this  action  should  be  regarded  legal  or 
■equitable. 

It  is  next  to  be  determined  whether  the 
record  shows  the  circuit  court  granted  leave 
to  discontinue  on  the  ground  that  it  had  no 
-discretion  to  do  otherwise.  All  the  Judicial 
power  with  which  a  tribunal  is  invested  by 
law  enters  Into  and  supports  its  judgments. 
Hence,  when  a  court  makes  an  order  which  it 
'was  within  its  discretion  to  grant  or  refuse, 
the  strong  presumption  is  that  the  power  of 
discretion  was  exercised.  To  overcome  this 
presumption  the  record  must  afllrmatively 
-show  that  the  order  was  granted,  because  of 
an  erroneous  conclusion  that  the  court  was 
without  discretionary  power  to  refuse  it. 
The  order  now  under  review  was  thus  ex- 
pressed: 'This  case  comes  before  the  court 
on  motion  of  the  Attorney  General  to  with- 
draw his  complaint  herein  and  discontinue 
these  proceedings.  After  bearing  argument 
on  both  sides.  It  being  the  opinion  of  the 
-court  that  the  Attorney  General  has  the  right 
and  authority  to  discontinue  such  proceed- 
ings, and  that  an  order  to  that  effect  should 
be  granted  upon  payment  of  costs,  it  is  order- 


ed and  adjudged  that  the  clerk  of  this  court 
do  within  fifteen  days  tax  the  proper  costs 
and  disbursements  In  these  proceedings,  and 
that,  upon  the  payment  of  the  plaintiff  of  the 
costs  and  disbursements  so  taxed,  the  plain- 
tiff have  leave  to  withdraw  the  summons  and 
complaint  and  discoutluue  this  action,  without 
prejudice."  The  order  then  rests  on  the  find- 
ing "that  the  Attorney  General  had  the  right 
and  authority  to  discontinue  such  proceed- 
ings." It  would  be  difficult  to  use  language 
more  strongly  implying  lack  of  power  by  the 
tourt  to  exercise  any  control,  and  the  right  of 
the  Attorney  General  to  discontinue  as  a 
matter  of  course.  To  remove  all  poBslbllity 
of  doubt,  however.  It  is  Important  to  coasider 
the  history  of  the  cause  and  the  facts  ap- 
pearing in  the  record  to  ascertain  if  there 
is  any  ground  upon  which  the  court  could 
have  rested  the  order  in  the  exercise  of  its 
discretion.  The  absence  of  any  such  ground 
would  throw  strong  light  on  the  language  of 
the  order,  and  remove  any  doubt  that  the 
order  was  granted  because  in  the  view  of  the 
court  there  was  no  discretion  to  refuse  it 

The  two  main  purposes  for  which  the  ac- 
tion was  brought  on  behalf  of  the  state  by 
Hon.  U.  X.  Gunter,  Attorney  General,  a  prede- 
cessor of  the  present  Attorney  General,  were, 
first,  to  have  annulled  the  agreement  for  con- 
solidation made  by  the  Asheville  &  Spartan- 
burg Railroad  Company  and  the  South  Caro- 
lina &  Georgia  Railroad  Extension  Company, 
under  which  agreement  the  railroads  named 
were,  as  the  complaint  alleges,  consolidated 
and  merged  on  23d  June,  1902,  into  one  cor- 
poration' called  Southern  Railway — Carolina 
Division;  and,  second,  to  have  annulled  a 
lease  executed  on  30th  June,  1902,  by  South- 
ern Railway — Carolina  Division,  to  Southern 
Railway  Company.  Both  the  consolidation 
and  lease  were  undertaken  and  carried  Into 
practical  effect  in  strict  conformity  with  an 
act  of  the  General  Assembly  passed  on  the 
19th  day  of  February,  1902  (23  St  at  Large, 
p.  1152).  The  pivotal  issue  in  the  cause  was, 
whether  this  act  of  the  General  Assembly  was 
unconstitutional  In  that  it  contemplated  the 
consolidation  of  competing  railroads  and  a 
lease  of  the  consolidated  railroad  to  a  com- 
peting railroad.  The  section  of  the  Constitu- 
tion relied  on  provides:  "No  railroad,  or 
other  transportation  company,  and  no  tele- 
graph or  other  transmitting  corporation,  or 
the  lessees,  purchasers  or  managers  of  any 
such  corporation,  shall  consolidate  the  eto.'>k, 
property  or  franchise  of  such  corporatioa 
with,  or  lease  or  purchase  the  works  or  fran- 
chlses  of,  or  in  any  way  control,  any  other 
railroad  or  other  transportation,  telegraph 
or  other  transmitting  company  owning  or 
having  under  its  control  a  parallel  or  compet- 
ing line ;  and  the  question  whether  railroads 
or  other  transportation,  telegraph  or  other 
transmitting  companies  are  parallel  or  com- 
peting lines  shall,  when  demanded  by  the 
party  complainant  be  decided  by  a  Jury  as 
in  other  civil  causes."     Article  9,  {  7.     The 
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answers  are  very  full,  but  It  Is  only  neces- 
sary to  say  here  that  they  deny  that  any 
of  the  railroads  embraced  In  the  consolida- 
tion or  In  the  lease  were  lines  competing  with 
each  other  within  the  meaning  of  the  Gon- 
Btttution.  Upon  the  decision  of  this  Issue  of 
fact  as  to  whether  there  had  been  a  con- 
solidation and  a  lease  of  railroads  compet- 
ing with  eadi  other,  depended  afTalrs  of 
great  moment  both  to  the  state  and  to  the 
corporation  Involved.  The  state  was  con- 
cerned because  Its  people  had  ordained  that 
the  union  of  competing  railroads  was  detri- 
mental to  their  Interests  and  should  not  be 
allowed,  and  It  was  further  concerned  that 
the  railroads  Involved  should  be  relieved  of 
uncertainty  as  to  their  legal  status,  to  the 
end  that  they  might  have  no  excuse  In  such 
uncertainty  for  not  rendering  efficient  service 
at  the  least  cost  to  the  people  of  the  state. 
The  defendant  railroad  companies  were  vi- 
tally concerned  because  the  uncertainty  as  to 
their  corporate  status  and  corporate  rights 
would  of  necessity  produce  doubt  and  dis- 
trust of  their  corporate  securities,  and  pre- 
vent the  Southern  Railway  Company,  whose 
lease  Is  attacked,  from  undertaking  develop- 
ment and  improvement.  But  the  Importance 
to  the  railroads  concerned  of  a  speedy  de- 
cision of  the  Issues  was  made  still  more  ur- 
gent by  the  fact  that  numerous  BUits  had 
been  Instituted  against  them  under  section 
2210  of  the  Civil  Code  of  1902,  which  pro- 
vides :  "Any  railroad  company  owning,  leasing 
or  operating  competing  railroad  lines  within 
this  state  in  violation  of  law  shall  be  sub- 
ject to  a  penalty  of  one  hundred  dollars  for 
every  day  that  such  competing  lines  are  own- 
ed, leased  or  operated,  such  penalty  to  be  re- 
covered In  any  court  of  competent  Jurisdic- 
tion In  any  county  through  which  either  of 
such  competing  lines  may  pass,  by  any  citi- 
zen thereof  who  may  sue  for  the  same,  one- 
half  of  such  penalty  to  go  to  the  party  suing 
therefor  and  the  other  half  to  the  state: 
Provided,  that  the  provisions  of  this  chapter 
shall  be  without  prejudice  to  any  remedy 
w^lcb  the  state  may  be  entitled  to  in  its  own 
behalf."  In  view  of  these  things,  there  was 
no  room  for  the  court  to  doubt  that  the  de- 
fendants were  vitally  interested  in  a  speedy 
trial  of  the  Issues  tendered,  end  would  be 
materially  prejudiced  by  discontinuance  of 
the  action.  In  deciding  the  motion  for  dis- 
continuance, not  only  was  the  court  bound 
to  give  these  interests  of  the  defendants 
consideration  under  the  general  principles  of 
law,  but  a  very  strong  obligation  was  placed 
on  the  circuit  court,  and  on  this  court  as 
well,  to  keep  in  view  the  rights  of  the  de- 
fendants, by  the  special  enactment  of  the 
General  Assembly  that  there  should  be  a 
speedy  trial  In  the  Interest  of  the  defendants 
as  well  as  the  state. 

The  act  of  1904,  directing  the  Attorney 
General  to  bring  a  test  action,  not  only  re- 
cites the  precise  conditions  which  we  have 
set  out  as  a  reason  for  requiring  the  action 


to  be  brought  forthwith,  but  It  especially 
enacts:  "That  any  and  all  proceedings  in- 
stituted by  the  Attorn^  General  under  or  in 
pursuance  of  the  terms  of  this  act,  shall 
have  precedence  In  any  and  all  courts  of 
this  state,  over  any  and  all  other  cases  tben 
upon  the  calendars  of  the  said  courts  for 
trial  therein,  and  the  final  decision  therein 
shall  be  had  and  rendered  at  the  earliest 
practicable  moment."  Indeed,  the  statute 
shows  in  almost  every  line  the  legislative  rec- 
ognition of  the  great  importance  to  the  people 
and  the  railroads  of  the  speedy  declsicm  of 
the  issues,  and  of  the  legislative  intention  to 
discharge  a  public  duty  by  requiring  the 
Attorney  General  to  bring  the  test  action  not 
only  In  justice  to  the  people,  but  also  to  save 
the  railroad  companies  from  the  loss  produc- 
ed by  the  uncertainty  as  to  their  legal  status 
and  rights.  Further,  it  conferred  on  both 
parties — the  state  and  the  railroad  compan- 
ies— ill  language  which  could  not  be  misun- 
derstood, the  right  to  demand  of  each  other 
and  to  ask  of  the  courts  a  trial  of  the  is- 
sues at  the  earliest  practicable  moment.  In 
addition  to  all  this  the  cause  had  so  far  pro- 
gressed towards  a  decision  of  the  Important 
Issues  to  which  we  have  adverted  that  coun- 
sel had  entered  into  a  stipulation  that  It 
should  be  tried  durkig  the  year  1907.  The 
issues  had  been  framed  for  trial;  references 
had  been  held  to  take  testlmcMiy  In  Aiken, 
Camden,  Kershaw,  and  Orangeburg;  and  the 
venue  bad  been  changed  from  the  county  of 
Kershaw  to  the  county  of  Richland.  Pre- 
sumably, the  defendants  had  Incurred  con- 
siderable expense  In  these  proceedings.  The 
motion  for  discontinuance  was  made  with- 
out previous  notice,  and  when  the  defendants 
were  present  with  their  witnesses  ready  for 
trial.  When  all  the  peculiar  circumstances 
are  considered,  it  would  be  dlfScult  to  state 
a  case  showing  more  strongly  that  a  discon- 
tinuance would  work  hardship  to  defend- 
ants. 

Notwithstanding  all  this,  there  might  have 
been  grood  ground  for  allowing  the  discontin- 
uance In  the  exercise  of  reasonable  discretion, 
for  the  Interest  of  the  state  as  well  as  the 
defendants  was  to  be  considered.  Indeed,  the 
general  rule  Is  that  the  plalnttft  has  the 
right  to  let  fall  his  action,  unless  the  de- 
fendant can  diow  plainly  that  the  discontinu- 
ance would  work  material  injury  to  him. 
But  when  the  defendant,  assuming  that  bur- 
den, plainly  shows  material  Injury  to  him- 
self, then  it  Is  plain  the  plalotllT,  In  order 
to  bring  into  exercise  the  discretion  of  the 
court  In  his  behalf,  ought  to  show  that  some 
injury  would  result  to  him  from  a  trial  of  the 
action.  So  In  this  case,  notwithstanding  the 
great  importance  to  the  defendants  of  a 
speedy  trial  of  the  cause,  the  court  might 
well  have  granted  the  motion  upon  a  show- 
ing that  a  trial  of  the  case  would  be  prej- 
udicial to  the  state.  But  the  record  is  en- 
tirely devoid  of  such  showing.  On  the  con- 
trary, the  motion  seems  to  have  been  made 
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on  the  theory  that  tbe  Attorney  General  bad 
an  absolute  right  to  discontinue,  beyond  the 
control  of  the  discretion  of  the  court.  We  do 
not  doubt  that  it  onght  to  be  assumed  the 
Attorney  General  had  some  reason  for  tbe 
discontinuance,  and  that  his  intention  was 
to  respect  the  enactments  of  the  General  As- 
sembly and  bring  the  issues  referred  to  in 
the  statute  to  trial  in  some  other  way. 

But  these  reasons  were  not  presented  to 
the  court,  nor  -was  there  any  showing  that 
any  change  was  desired  in  tbe  action  by 
making  new  parties  or  Inserting  new  allega- 
tions, or  raising  new  issues  or  the  same  is- 
sues in  a  different  form  that  could  not  have 
been  affected  by  amendment  Tbe  defend- 
ants were  not  bound,  and  still  less  could 
the  court  hold  itself  bound,  by  the  opinions 
or  conclusions  of  the  Attorney  General,  as 
to  the  sufficiency  of  his  reasons.  On  the 
contrary,  ttie  question  whether  the  reasons 
for  tbe  discontinuance  were  of  force  suffi- 
cient to  counteryall  the  strong  grounds  pre- 
sented by  the  defendants  against  the  discon- 
tlnnance  was  a  question  for  the  court  tp  de- 
cide In  the  ezerciee  of  its  discretion.  As 
these  reasons  were  not  presented  to  the 
court,  the  case,  as  it  comes  to  this  court,  is 
this:  The  plaintiff  moves  to  discontinne 
without  stating  any  reason ;  the  defendants 
oppose  the  motion,  showing  beyond  all  doubt 
that  the  speedy  decision  of  the  Issues  ten- 
dered by  the  plaintiff  is  of  great  Importance 
to  them;  that  the  statute  nnder  which  the 
action  was  brought  specially  provides  that 
they  shall  have  a  speedy  decision ;  and  that 
a  discontinuance  of  the  action  will  be  seri- 
ously prejudi-clal  to  tliem.  Not  only  is  this 
proof  of  the  defendants  uncontroverted,  but 
nothing  whatever  is  presented  to  the  court 
tending  to  show  that  a  discontinuance  is  es- 
sential to  the  protection  of  the  interests  of 
the  state,  or  that  its  interests  would  suffer 
any  detriment  whatever  from  a  trial  of  the 
Issues  as  made  by  the  pleadings.  This  being 
the  case,  there  was  no  support  for  the  or- 
der in  the  discretion  of  the  court  Taking 
this  fact  in  connection  with  tlie  language 
of  tbe  order,  there  is  no  escape  from  the  con- 
clusion that  the  circuit  court  did  not  exercise 
its  discretion,  but  granted  the  motion  on  the 
ground  that  it  had  no  power  to  refuse  it 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
without  prejudice  to  the  right  of  the  Attorney 
General  to  renew  the  motion  to  discontinue, 
addressed  to  tbe  discretion  of  the  circuit 
court 


COLUMBIA,  N.  &  L.  R.  CO.  v.  LAURENS 
COTTON  MILLS. 

(Supreme  Court  of  South  Carolina.     Nov.  26, 
1908.) 

On  petition  for  rehearing.    Petition  dbsmlssed. 
For  former  opinion,  see  61  8.  E.  1089. 

Lyles  &  Lyles,  for  petitioner. 


PER  CURIAM.  The  court  did  not  Intend  by 
its  decree  to  limit  the  defendant's  riebt  of  way 
as  Set  forth  in  tbe  petition.  Tbe  whole  extent 
of  the  rieht  of  way  fixed  by  statute  remains  un- 
affected by  the  judgment,  except  in  so  far  as  it 
has  been  broken  into  by  the  lands  actually  cov- 
ered by  the  structures  of  the  defendant,  describ- 
ed In  the  complaint.  The  litigation  related  sole- 
ly to  the  land  so  occupied,  and  could  not  re- 
sult in  restricting  or  in  any  wise  determinin); 
the  rights  of  the  plaintiff  to  any  other  land 
covered  by  its  right  of  way  of  100  feet  on  each 
side  of  the  track. 

The  petition  is  therefore  dismissed. 


CRANETS    NEST    COAL    &    COKE    CO.    v. 
VIRGINIA   IRON,  COAL  &  COKE  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
3,  1908.) 

On  petition  for  rehearing.     Petition  denied. 
For  former  opinion,  see  62  S.  E.  954. 

Ayers  &  IHilton,  J.  Norment  Powell,  and 
Bond  &  Bruce,  for  appellant  D.  D.  Hull,  Jr., 
Vicars  &  Peery,  and  Bullitt  &  Kelly,  for  ap- 
pellee. 

PER  CURIAM.  There  are  two  points  made 
in  the  petition  for  rehearing  which  require  an 
answer: 

First.  That  tbe  court  did  not  consider  all  of 
the  evidence  in  the  record  before  It,  hut  based 
its  opinion  upon  the  agreed  facts  in  the  eject- 
ment suit,  which  appear  as  an  exhibit  in  this 
record. 

This  is  an  error.  All  the  evidence  was  con- 
ddered.  It  is  true  the  opinion  refers  especially 
to  the  agreed  facts,  because  tbe  evidence  is  there 
stated  in  a  more  convenient  and  accessible  form, 
and  that  statement  of  facts  in  truth  contains  in 
great  part  the  evidence  upon  which  the  contro- 
versy must  turn.  The  whole  record,  however, 
was  considered  by  the  court. 

The  second  point  is  that  the  opinion  sets  out 
the  four  grounds  upon  which  tbe  appellant 
claims  that  the  decree  ought  to  be  reversed,  but 
fails  to  pass  upon  the  fourth  ground,  which  is 
that  "the  contract  from  Horn  to  Litchfield  and 
the  deed  from  Horn  to  Greenway  and  Warner 
are  void  as  to  innocent  purchasers  under  Meade 
(in  which  class  the  complainant  and  its  vendors 
came)  because  (a)  they  were  not  recorded  un- 
til after  Horn  conveyed  to  Meade,  and  (b)  the 
description  is  not  such  as  to  give  notice  to  third 
persons." 

It  is  true  that  the  opinion  does  not  in  terms 
traverse  this  position,  but  its  whole  scope  and 
effect,  from  its  statement  of  facts  to  Its  con- 
clusion, controvert  _  and  reject  the  appellant's 
claim  upon  this  point. 

The  appellant  could  only  succeed  by  showing 
that  there  had  been  such  a  part  performance  of 
the  contract  on  the  part  of  those  under  whom 
it  claims  as  to  entitle  it  to  come  Into  a  court 
of  equity  and  demand  its  specific  execution. 

The  court  thought  otherwise,  for  reasons  set 
forth  in  the  opinion,  which  are  still  deemed  suf- 
ficient, and  the  petition  to  rehear  is  therefore 
denied. 

Denied. 


KAHLE  V.  PETERS,  Mayor  et  al. 
SCHOEW   V.    SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  6,  1908.) 

For  majority  opinion,  see  62  S.  E.  691. 

McWHORTBR,  J.  (dissenting).  I  cannot 
concur  in  the  opinion  in  this  case,  because  I 
can  have  no  doubt  in  my  mind  of  the  uncon- 
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atitutionality  of  the  statute  requiring  a  quali- 
fication for  liolding  office  in  addition  to  that 
required  by  the  Constitution,  as  is  well  shown 
in  the  dissenting  opinion  of  Judge  Brannon  in 
the  case  referred  to  of  State  v.  McAllister,  38 
W.  Va.  485,  18  S.  E.  770,  24  L.  R.  A.  343.  I 
do  not  see  that  I  could  add  anything  to  the 
(to  me)  unanswerable  argument  contained  in 
said  dissenting  opinion.  The  doctrine  of  stare 
decisis  has  no  application  when  the  constitu- 
tionality of  a  statute  is  involved.  It  may  be 
said  this  court  is  bound  by  its  own  decisions, 
and  this  is  true  where  there  is  no  higher  ob- 
ligation resting  upon  the  court;  but  we  must 
not  forget  that  the  Constitution  itself  is  higher 
authority  than  any  decision  of  this  court.  As 
stated  in  the  opinion:  "After  a  question  has 
been  as  thoroughly  considered  and  decided  as 
the  one  disposed  of  in  State  v.  McAllister, 
supra,  some  stability  should  be  attached  to  it, 
and  it  should  not  be  overthrown  for  slight 
reasons."  I  fuUy_  agree  with  this  proi>osition ; 
but,  if  to  my  mind  the  decision  was  clearly 
and  unquestionably  in  conflict  with  the  pro- 
visions of  the  Constitution.  It  is  my  duty  to 
do  all  I  can  to  "overthrow"  or  overrule  it,  al- 
though odhen  do  not  view  it  in  the  same  light. 


The  reason  for  "overthrowing  it"  is  not  slight, 
but  of  the  most  serious  character.  I  ascribe 
to  all  my  colleagues  the  same  conscientious 
desire  to  reach  true  conclusions  as  I  take  to 
myself.  The  only  difference  is  we  do  not  see 
alike.  In  Ward  v.  County  Court,  51  W.  Va. 
102,  41  S.  E.  154,  I  could  not  agree  with  the 
opinion,  and  wrote  a  note,  which  is  found  at 
page  106  of  51  W.  Va.  page  156  of  41  S.  E.. 
wherein  I  stated  that  I  did  not  desire  to  dis- 
sent from  the  majority  of  the  court,  and  could 
not  concur,  t)ut  simply  acquiesced  in  the  opin- 
ion because  of  the  former  "holdings  of  this 
court  in  sustaining  the  constitutionality  of 
acts  of  the  Legislature  taking  from  the  county 
court  the  superintendence  and  administration 
of  the  police  affairs  of  their  counties  and  com- 
mitting the  same  to  the  municipal  authorities 
of  cities,  towns,  and  villages,  in  so  far  as  re- 
lates to  the  granting  of  license  therein  for  the 
sale  of  intoxicating  liquors."  I  have  never 
been  satisfied  with  that  "acquiescence."  Not 
having  the  shadow  of  a  doubt  of  the  uncon- 
stitutionality of  those  acts,  my  action  should 
have  been  a  positive  dissent,  as  it  is  in  this 
case,  for  the  same  reason;  and  this  with  ail 
due  respect  to  the  opinion  of  xnj  Brethren. 


End  of  Cases  in  Vol.  62. 
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See  Account,   Action  on ;    Account  Stated. 

Copies  of  accounts  alleged  or  annexed  in  plead- 
ing, see  Pleading,  |  7. 

Itemized  statements  of  claims  against  county, 
see  Counties,  {  4. 

Accounting  hy  particular  datte*  of  person*. 
See  EzecutoiB  and  Administrators,  §  9. 
Committee  of  lunatic,  see  Insane  Persons,  |  1. 
Trustee,  see  Trusts,  §§  3,  4. 

(  1.    Proeeedinea  and  relief. 

I  17.  Amendment  of  a  bill  for  an  account  by 
auing  to  have  a  stated  or  settled  account  set 
up  in  bar,  surcharged,  or  settled  held  allowable. 
— Branner  t.  Branner's  Adm'r  (Va.)  952. 

ACCOUNT,  ACTION  ON. 

Copies  of  accounts  alleged  or  annexed  in  plead- 
ing, see  Pleading,  g  7. 
Requests  for  instructions,  see  Trial,  |  10, 

I  7.  In  an  action  on  an  account,  evidence  as 
to  plaintilTs  habit  of  drinlcing  liquor  excessively 
was  admissible  to  show  that  plaintiff  was  not 
competent  to  transact  business  or  to  Iceep  the 
account  correctly. — Davis  v,  Stephenson  (N.  C.) 
900. 

ACCOUNT  STATED. 

i  6.  When  an  account  is  rendered,  a  failure 
to  object  to  it  within  reasonable  time  will  be 
regarded  as  an  admission  of  its  correctness  by 
the  party  charged.— Davis  v.  Steplienson  (N.  C.) 
900. 

i  20.    Whether  an  account  rendered  and  Icept 
Awessments    for   expenses    of   public  improve-    by  the  debtor  for  reasonable  time  without  ob- 
ments,  see  Municipal  Corporations,  {  6.  jection  to  it  thereby  became  an  account  stated 

*  Point  aanotated.   See  •7U*1nu. 
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ABATEMENT. 

Pleas  in  abatement,  see  Pleading,  |  3. 

ABATEMENT  AND  REVIVAL. 

Election  of  remedy,  see  Election  of  Remedies. 

Judgment  as  bar  to  another  action,  see  Judg- 
ment, {  6. 

Pleas  in  abatement,  see  Pleading,  S  S. 

Revival  of  judgment,  see  Judgment,  |  10. 

Right  of  action  by  or  against  personal  represent- 
ative, see  Executors  and  Administrators,  I  8. 

I  1.     Anothei  action  pendlnc. 

It  is  not  error  to  strike  a  plea  In  abatement 
in  an  action  on  an  unconditional  written  con- 
tract, l>ased  on  the  pendency  of  a  suit  on  an 
open  account  between  the  same  parties,  after 
settlement,  and  where,  in  the  absence  of  agree- 
ment as  to  costs,  defendant  became  by  law  liable 
therefor.— Graham  v.  Massengale  Advertising 
Agency  (6a.  App.)  607. 

The  pendency  of  an  action  against  a  partner- 
ship in  which  a  dissolution  and  accounting  was 
sought  by  one  partner  against  his  codefendant, 
which  issues  had  l>een  referred  by  consent  for 
the  statement  of  an  account  between  the  part- 
ners, held  ground  for  abatement  of  a  second 
action  l>etwc!en  the  partners  alone  for  dissolu- 
tion.—Emry  V.  Chappell  (N.  C.)  411. 

*It  is  ground  for  abatement  of  an  action  tliat 
a  prior  suit  is  pending  in  a  court  of  competent 
jurisdiction  in  which  the  plaintiff  can  obtain  all 
of  the  relief  which  he  could  in  the  second ;  and 
it  is  immaterial  that  there  are  other  parties  to 
the  first  suit,  or  that  the  parties  occupy  different 
position  on  the  record.— Emry  v.  Cnappell  (N. 
C.)  411. 

*Tbe  pendency  of  another  suit  as  a  ground 
of  abatement  may  be  pleaded  by  way  of  an- 
swer, where  it  does  not  appear  from  the  face 
of  the   complaint.— Emry  v.   Chappell   (N.   C.) 

{  S.  WalTov  of  BTonnda  of  abatement 
and  time  and  mannei  of  pleading 
In  KeneraL 

{  81.  A  plea  that  the  suit  against  defendant 
as  an  individual  was  l>ased  upon  a  partnership 
liability  held  a  dilatory  plea,  and  must  be  filed 
under  oath  at  the  first  term  under  the  express 
provisions  of  Civ.  Code  1895,  g  B058.— Bray  v. 
Peace  (Ga.)  1025. 

ABUSE  OF  PROCESS. 

See  Process,  }  2. 

ABUTTING  OWNERS. 


Digitized  by 


Google 


1122 


e2  SOUTHEASTERN  REPORTER. 


was  for  the  jury.— Davis  v.  Stephenson  (N.  C.) 
900. 

t  15.  A  suit  to  surcharge  or  falsify  a  settled 
account  luld  not  barred  by  laches.— Branner  r. 
Branner's  Adm'r  (Va.)  962. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence, 
see  Evidence,  }  6. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 

Bar  by  former  adjudication,  see  Judgment,  {  6. 

Election  of  remedy,  see  Election  of  Remedies. 

Jurisdiction  of  courts,  see  Courts. 

Limitation  by  statute,  see  Limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Pendency  of  action,  see  Abatement  and  Revival, 
S  1. 

Aetion»  ieticeen  partiet  in  particular  relation*. 
See   Landlord   and  Tenant,  {  4:    Master  and 

Servant,  S|  2,  10-14. 
Bailor  and  bailee,  see  Bailment. 
Co-tenants,  see  Partition,  |§  1,  2. 
Joint  debtors,  see  Contribution. 

Actions  hv  or  againtt  particular  claues  of 
ptrtont. 

See  Aliens,  t  1;  Carriers,  |§  2-13,  15;  Coi^ 
poratiMis,  f  3;  Counties,  |  S ;  Executors  and 
Administrators,  S  8;  Husband  and  Wife,  i  4; 
Infants,  §  2;  Master  and  Servant,  I  15; 
Partnership,  |  8;  Principal  and  Agent,  {  3; 
Receivers,  1 1 ;  States,  (  1 ;  Street  Railroads, 
8  2. 

Assignees,  see  Assignments,  }  3. 

Connecting  carriers,  see  Carriers,  |  10. 

Devisees,  see  Wills,  {  11. 

Heirs  or  distributees,  see  Descent  and  Distribu- 
tion, {  1. 

Remaindermoi,  see  Remainders. 

Telegraph  or  Telephone  company,  see  Telegraphs 
and  Telephones,  {  2. 

Actions  relating  t<f  partioulwr  species  of  prop- 
erty or  estates. 
Mineral  lands,  see  Mines  and  Minerals,  (  1. 

Particular  causes  or  grounds  of  action. 

See  Account  Stated ;  Assault  and  Battery,  f  1; 
Bills  and  Notes,  §  3;  Bonds,  SI;  Conspiracy, 
t  1;  Contribution ;  Death,  (  2:  Forcible  En- 
try and  Detainer,  {  1;  Fraad,  (  2;  Insur- 
ance, S§  5,  6 ;  Liliel  and  Slander,  i  2 ;  Money 
Received ;  Negligence,  {  4 ;  Torts ;  Trespass ; 
Trover  and  Conversion,  {  1 ;  Use  and  Occupa- 
tion. 

Abuse  of  process,  see  Process,  {  2. 

Alienation  of  affections,  see  Husband  and  Wife, 
§5. 

Bond  of  receiver,  see  Receivers,  |  2. 

Breach  of  contract,  see  Contracts,  I  4;  Sales, 
§S  6,  7. 

Breach  of  contract  for  transportation  of  pas- 
senger, see  Carriers,  {  15. 

Breach  of  covenant,  see  Covenants,  f  3. 

Breach  of  warranty,  see  Sales,  |  7. 

Civil  damages  for  sale  of  liquors,  see  Intoxi- 
cating Liquors,  {  7. 

Compensation  of  attorney,  see  Attorney  and 
Client,  {  2. 

Compensation  of  broker,  see  Brokers,  {  2. 

Death   of   steamboat  passenger,   see   Shipping, 

8  !• 

Delay  in  delivery  of  goods  shipped,  see  Car- 
riers, S  6. 

Discbarge  from  emplojrment,  see  Master  and 
Servant,  i  1. 

Diversion  of  surface  waters,  see  Waters  and 
Water  Courses,  i  2. 


Failure  to  deliver  or  misdelivery  of  goods  ship- 
ped, see  Carriers,  %  5. 

Failure  to  deliver  telegram,  see  Telegraphs  and 
Telephones,  |  2. 

Fire  caused  by  electricity,  see  Electricity. 

Fires  caused  by  operation  of  railroad,  see  Rail- 
roads, i  9. 

Injuries  from  defective  bridge,  see  Bridges,  |  1. 

Injuries  incident  to  construction  of  railroad, 
see  Railroads,  S  3. 

Interference  with  employment,  see  Master  and 
Servant,  {  16. 

Judgment  in  justice's  court,  see  Justices  of  the 
Peace,  {  2. 

Loss  of  or  injury  to  goods  shipped,  see  Carriero, 
I  7. 

Loss  of  or  injury  to  live  stock  shipped,  see  Car- 
riers, S  13. 

Negligence  of  landlord,  see  Landlord  and  Ten- 
ant, i  4. 

Penalties  for  violation  of  regulations  by  car- 
rier, see  Carriers,  {  1. 

Penalty  for  illegal  sale  of  fertilizer,  see  Agri- 
caltnte. 

Personal  'injuries,  see  Carriers,  {  16;  Master 
and  Servant,  H  10-14;  Railroads,  ft  7,  8; 
Street  Railroads,  |  2. 

Price  of  goods,  see  Sales,  g  6. 

Recovery  of  goods  ddivered  by  seller,  see  Sales. 
{6. 

Recovery  of  money  lost  at  gaming,  see  Gaming. 
II. 

Services,  see  Master  and  Servant,  (  2. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  Eminent  Do- 
main, g  4. 

Wages,  see  Master  and  Servant,  (  2.         < 

Wrongful  ejection  of  passenger,  see  Carriers,  { 
17. 

Particular  forms  of  aetion. 

See  Account,  Action  on;  Detinue;  Ejectment; 
Replevin;  Trespass,  {  1;  Trover  and  Con- 
version. 

Particular    forms   of  speeiai   relief. 

See  Account;  Divorce;  Injunction;  Partition, 
M  1,  2;  Quieting  Title;  Specific  Perform- 
ance. > 

Abatement  of  naisance  occasioned  bj  obstntc- 
tion  of  street,  see  Municipal  Corporations,  {  8. 

Alimony,  sec  Divorce,  |  1. 

Cancellation  of  written  instrument,  see  Can- 
cellation of  Instruments. 

Confirmation  of  tax  title,  see  Taxation,  {  6. 

Construction  of  will,  see  Wills,  (  10. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title. 

Determination  of  right  to  use  of  way,  see  Ease- 
ments, i  1. 

Disbarment  proceedings,  see  Attorney  and  Cli- 
ent, S  1. 

Discharge  of  guardian,  see  Guardian  and  Ward, 
f  1. 

Enforcement  of  liens  after  btmkruptcy,  see 
Bankruptcy,  {  1. 

Enforcement  or  foreclosure  of  lien,  8e«  Median- 
ics'  Liens,  {  1. 

Establishment  of  boondaries,  see  Boundaries, 
(2. 

Establishment  of  lost  instrument,  see  Loot  In- 
struments. 

Establishment  of  will,  see  Wills,  g  3. 

Foreclosure  of  mortgage,  see  Mortgages.  {  5. 

Redemption  from  mortgage,  see  Mortgages,  g  6. 

Reformation  of  written  instrument,  see  Refor- 
mation of  Instruments. 

Removal  of  cloud  on  title,  see  Quieting  Title. 

Removal  of  obstruction  of  private  way,  see 
Easements,  g  2. 

Setting  aside  execution  sale,  see  Execution,  g  5. 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  g  3. 

Setting  aside  will,  see  Wills,  g  3. 

Trial  of  Ux  title,  see  Taxation,  (  & 
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PoriicKlar  pr«e«eii»9»  in  aeUont, 

Set  Appearance;  Continuance;  Coats;  Dam- 
ages; Depositions ;  Dismiasail  and  Nonsuit; 
Evidence;  Execution;  Judgment;  Judicial 
Sales;  Jury;  Limitation  of  Actions;  Far- 
ties;  Pleading;  Process;  Removal  of  Causes; 
Trial ;    Venue. 

Bill  of  particulars,  see  Pleading,  |  7. 

Nonsuit,  see  Trial,  {  5. 

Notice  of  action,  see  Process,  {  1. 

Revival  of  judgment,  see  Judgment,  |  10. 

Verdict,  see  Trial,  {  13. 

PartUmlar  remediet  in  or  incident  to  action*. 
See    Attadunent;     Garnishment;     Injunction; 

Receivers;    Set-Off  and  Counterclaim. 
Stay  of  proceedings,  see  Appeal  and  Error,  |  5. 

Proceedinga  in  exercise  of  tpeei<il  or  limited 

fitritdictiont. 

Conrts  of  limited  jurisdiction  in  general,  see 

Courts,  i  4. 
Criminal  proaecntions,  see  Criminal  Law. 
Suits  in  equity,  see  ESqnity. 
Suits   in   justices'   courts,   s^e  Justices   of  the 

Peace,  (  2. 

Review  of  proceeding*. 
See  Appeal  and  Error;    Certiorari;    Equity,  I 
4;    Exceptions,  Bill  of;   Judgment,  |  8;   Jus- 
tices of  the  Peace,  f  3 ;    New  Trial. 

I   1.    Orovsda  »nd  eondlttosa  preeedent. 

I  10.  Where  a  statute  confers  a  new  right  of 
action  and  contains  a  special  limitation,  but  no 
saving  clause,  no  explanation  as  to  why  suit  was 
not  brought  within  the  specified  time  will  avail. 
— GuUedge  v.  Seaboard  Air  Line  By.  (N.  C.) 
732. 

i  X.    Katnre  and  foraa. 

*A  petition,  in  which  it  is  nneertain  whether 
it  is  brought  ex  contractu  or  ex  delicto,  will,  in 
the  absence  of  a  special  demurrer,  be  given  uiat 
construction  most  favorable  to  plaintifTs  case 
as  laid.— Payton  t.  Gulf  Line  Ry.  Co.  (Ga. 
App.)  469. 

i   3.    Joinder,     apUttiiis,     ooaaolldmtloii, 
and  se^eraaoe. 

'Rights  of  a  consignee,  under  Revtsal  1005,  { 
2634,  where  a  carrier  fails  to  adjust  a  claim 
for  loss  of  goods,  stated.— B.  F.  D.  Albritton  & 
Co.  V.  Atlantic  Coast  Line  R.  R.  (N.  C.)  597. 

i  60.  In  slander  against  two  persons  jointly, 
where  a  demurrer  to  the  complaint  was  sustain- 
ed on  the  ground  of  misjoinder,  plaintiff  could 
have  requested  the  court  to  divide  the  actions, 
and  try  them  separately.— Rice  ▼.  McAdams 
(N.  C.)  774. 

%  4.    Coaua«no«Bient,    proseentloB,    «nd 
tenninatlon. 

*An  action  is  commenced  when  the  summons 
served  is  delivered  to  the  sheriff  for  service. — 
Emry  v.  Chappell  (N.  C.)  411. 


ACTION  ON  THE  CASE. 

See  Trespass,  f  1. 

ADEMPTION. 

Of  legacy,  see  Wills,  i  11. 

>     ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  Injunction, 
8  L 

Effect  on  jurisdiction  of  equity  to  restrain  open- 
ing of  highway,  see  Highways,  i  1. 


ADJOINING  LANDOWNERS. 

See  Boundaries. 

Construction  of  contract  for  support  of  adjoin- 
ing owner's  wall,  see  Contracts,  |  2. 

Measure  of  damages  for  breach  of  contract  to 
save  adjoining  owner  harmless  from  loss  by 
construction  of  wall,  see  Damages,  |  4. 

{  4.  liability  stated  of  a  proprietor  excava- 
ting on  his  own  premises  for  damages  to  adja- 
cent owner.— Contos  v.  Jamison  (S.  C.)  867. 

ADJUDICATION. 

Of  courts  in  general,  see  Conrts,  |  2. 
Operation  and  effect  of  former  adjudication,  see 
Judgment,  ft  6,  7. 

ADMINISTRATION. 

Of  estate  of  de<iedent,  see  Executors  and  Admin- 
istrators. 
Of  estate  of  ward,  see  Guardian  and  Ward,  f  2. 
Of  trust  proiierty,  see  Trusts,  {  8. 


ADMIRALTY. 


See  Shipping. 


ADMISSIONS. 

As  evidence  in  civil  actions,  see  Evidence,  |  8. 
By  demurrer,  see  Pleading,  |  4. 
In  pleading,  see  Pleading,  |  6. 

ADULTERY. 

*A  conviction  for  adultery  held  entirely  with- 
out evidence  to  support  it— Thompson  v.  State 
(6a.  App.)  571. 

ADVANCEMENTS. 

Giving  agricultural  lien,  see  Agriculture. 

ADVANCES. 

By  landlord  to  tenant,  see  Landlord  and  Tw- 
ant,  i  5. 

ADVERSE  CLAIM. 

a 

To  real  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

As  between  husband  and  wife,  see  Husband  and 

Wife,  g  1. 
Harmless  error  in  rulings  as  to  sufficiency  of 

color  of  title,  see  Appeal  and  Error,  f  14. 

{    1.     Natnre  and  requisites. 

An  ordinary's  order  awarding  certain  land  to 
a  widow  for  a  year's  support  held  unavailable 
as  color  of  title.— Hawes  v.  Elam  (Ga.)  227. 

Where  one  having  color  of  title  conveyed  the 
timber  on  the  land  to  A.  for  12  years,  and  there- 
after conveyed  the  land  to  B.,  subject  to  the 
timber  conveyance,  and  B.  entered  and  remain- 
ed in  exclasive  possession  for  7  years,  defend- 
ant in  an  action  for  trespass  by  the  holder  of 
the  title  from  the  state  was  entitled  to  plead 
such  possession  as  establishing  prescription  in 
A. — Moore  v.  Ensign-Oscamp  Co.  (Ga.)  229. 

i  r>~).  Where  to  secure  a  petition  brought  by 
the  heirs  at  law  of  the  obligee  in  a  bond  to  can- 
cel a  void  sheriffs  deed,  on  a  sale  of  the  prop- 

*P«tat  aaaotated.   See  sjUalms. 


Digitized  by 


Google 


1124 


62  SOUTHKASTERN  REPORTER. 


I  70.     A  de«d  executed  prior  to  Code  U 
held  not  required  to  be  recorded  in  order  to 


erty  under  an  execution  in  favor  of  a  third  per- 
son and  to  set  up  that  the  mesne  profits  were 
sufficient  to  satisfy  the  debt  of  their  ancestor, 
the   petition   should   not   be   dismiysed    on    the 

?;round  that  the  obligor  had  title  b^  prescription, 
t  being  alleged  that  the  obligee  died  within  less 
than  seven  years  after  the  sberifiTs  sale  and  that 
all  but  two  of  his  heirs  were  minors. — Buchan 
V.  Williamson  (Ga.)  815. 

i  77.  Executor's  deed  held  good  as  color  of 
title,  without  producing  order  of  sale  or  testa- 
tor's wiU.— Dodge  v.  Cowart  (Ga.)  987. 

1895 
op- 
erate as  color  of  title^  so  that  possession  of  a 
part  of  a  tract  of  land  would  extend  to  the  lim- 
its of  the  tract— Dodge  v.  Cowart  (Ga.)  987. 

'Essentials  of  a  possession  giving  title  to  the 
land  by  limitations  stated.— Haddock  v.  Leary 
(N.  C.)  426. . 

A  stated  presumption  in  favor  of  one  entering 
land  under  color  of  title,  respecting  his  posses- 
sion, held  rebuttable.- Haddock  v.  lieary  (N.  C.) 
426. 

*Where  plaintiff  claimed  title  to  land  by  ad- 
verse possession  under  color  of  title,  defendant 
could  show  that  before  limitations  ran  he 
agreed  that  a  particular  line  should  constitute 
a  boundary.— Haddock  v.  Leary  (N.  C.)  420. 

'Elements  of  adverse  possession  stated. — ^Yel- 
low Poplar  Lumber  Co.  v.  Thompson's  Heirs 
(Va.)  358. 

'Limitations  begin  to  run  under  a  tax  deed 
only  from  the  dnte  of  the  possession  under  the 
deed.— Yellow  Poplar  Lumber  Co.  v.  Thompson's 
Heirs  (Va.)  358. 

'Privity  must  be  shown  before  possession  can 
be  tacked  so  as  to  constitute  adverse  possession. 
—Yellow  Poplar  Lumber  Co.  v.  Thompson's 
Heirs  (Va.)  358. 

'Where  one  claiming  land  by  adverse  posses- 
sion sold  trees  thereon  to  defendant,  and  by  a 
separate  deed  sold  the  surface  to  another,  de- 
fendant held  not  entitled  to  tack  the  adverse 
))ossession  of  the  trees  thereafter  to  the  other 
grantee's  adverse  possession  of  the  land,  so  as 
to  complete  the  10-year  statute  of  limitations. — 
Yellow  Poplar  Lumber  Co.  v.  'Thompson's  Heirs 
(Va.)  858. 

'An  instrument  is  sufficient  to  give  color  of 
title  in  adverse  possession  if  it  is  regular  on  its 
face,  and  the  grantee  is  ordinarily  not  required 
to  go  beyond  the  writing  to  determine  whether 
it  actuaUy  passes  title  or  is  void ;  a  rightful 
title  not  being  essential.— Yellow  Poplar  Lum- 
ber CV>.  V.  Thompson's  Heirs  (Va.)  3i58. 

'A  tix  deed  gives  color  of  title,  though  in- 
formal or  defective  or  even  if  absolutely  void, 
unless  the  land  is  so  insufficiently  described  as 
to  render  identification  impossible.— Yellow  Pop- 
lar Lumber  C!o.  r.  Thompson's  Heirs  (Va.)  358. 

8  2.    Operation  and  effeot. 

{  100.  Civ.  Code  1896,  i  3586,  held  to  apply 
to  a  tract  of  land,  notwithstanding  it  was  divid- 
ed by  a  stream,  and  actual  possession  on  but 
one  side  will  be  construed  to  extend  to  the 
boundaries  of  the  tract — Dodge  v.  Cowart  (Ga.) 
987. 

'A  grantee  who  actually  occupies  part  only  of 
the  land  described  in  his  deed  must  claim  to  the 
boundaries  in  order  to  acquire  prescriptive  titlj 
to  the  whole  tract — Haddock  v.  Leary  (N.  C.) 
426. 

'Rule  as  to  constructive  possession  of  one  en- 
tt-ring  land  under  claim  of  title  by  deed  stated. 
—Haddock  v.  Leary  (N.  C.)  420. 

{  103.  Where  a  junior  claimant  of  land  does 
not  connect  bis  title  with  that  of  the  original 


patentee,  there  is  not  such  contiguity  of  seisin 
with  respect  to  dissevered  tracts  as  renders  ac- 
tual possession  of  one  constructive  possession 
of  the  other.— Hot  Springs  Lumber  &  Mfg.  Co. 
V.  Sterrett  (Va.)  797. 

{   3«    Pleading,    STldenoe,   trial,   and   rc- 
■wiexr. 

Where  it  becomes  material  to  determine 
whether  the  possession  of  land  by  a  person  is 
in  his  own  right,  evidence  is  admissible  that 
at  the  time  such  a  person  held  a  bond  for  title 
to  the  land.— Wiggins  v.  Brewster  (Ga.)  40. 

'Evidence  held  insufficient  to  show  title  by 
adverse  possession.— Wiggins  v.  Brewster  (Ga.> 
40. 

'As  prescription  necessarily  involves  good 
faith,  it  is  a  mixed  question  of  law  and  fact 
for  the  jury. — Moore  v.  Ensign-Oscamp  Co.  (Ga.) 
229. 

(  113.  The  report  of  commissioners  in  parti- 
tion, found  among  an  allottee's  papers  and  re- 
stored to  the  records  on  proof  of  its  genuineness, 
was  properly  admitted  to  show  color  of  title  to 
land  sued  for;  all  public  records  of  the  iwrti- 
tion  proceedings  having  been  destroyed.— Hill  v. 
Lane  (N.  C.)  1074. 

i  114.  Evidence  of  possession  in  proof  of  ad- 
verse possesaion  heild  sufficient— Sparkman  r. 
Jones  (S.  C.)  870. 

ADVERTISEMENT. 

Publication  of  process,  see  Process,  1 1. 

AFFIDAVITS. 

See  Depositions. 

Ez  parte  affidavit  of  witness  since  deceased  as 

evidence,  see  Evidence,  g  12. 
False  affidavits  by  attorney  as  ground  for  his 

disbarment  see  Attorney  and  Client  I  L 

Particular  proceeding*  or  purpotet. 

See  Attachment  i  1;  Garnishment  S  2. 

New  trial  in  criminal  prosecution,  see  Criminal 
Law,  i  28. 

Pauper's  affidavit  see  Costs,  |  2. 

Verification  of  claims  against  county,  see  Conn- 
ties   §  4. 

Verification  of  petition  for  certiorari  to  correct 
errors  of  criminal  court  Bee  Criminal  Law, 
{4. 

AGENCY. 


See  Principal  and  Agent 


AGREEMENT. 

See  ContractB. 

AGRICULTURE. 

Fertilisers  as  constituting  permanent  Improve- 
ments on  land,  see  Ejectment  i  5. 

Harmless  error  In  action  for  penalty  for  illegal 
sale  of  fertilizer,  see  Appeal  and  Error,  {  18. 

A  demand  held  an  advancement  bo  as  to  give 
the  claimant  an  agricultural  lien  on  the  crop, 
with  the  right  to  enforce  a  mortgage  on  chat- 
tels.—Windsor  Bargain  House  v.  Watson  (N. 
C.)  805. 

A  nonsuit  In  an  action  under  Civ.  Code  1902, 
g  1536,  for  penalty  for  sale  of  fertillier,  held 
properly  refused,  though  the  inspection  tax 
was  paid  before  the  xale  was  complete.— State 
v.  Malony  (S.  C.)  215. 
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ALIENATION. 

Of  atFectiona,  see  Husband  and  Wife,  I  5> 

ALIENS. 

I   I.    IMaabUlttea. 

*An  alien,  not  an  enemy,  may  maintain  an  ac- 
tion for  personal  injuries. — Sqnilache  t.  Tide- 
trater  Coal  k  Coke  Co.  (W.  Va.)  446. 

ALIMONY. 

See  DlTOPce,  {  1. 

Right  to  maintain  suit  for  on  fOTeign  decree  of 
diyorce,  see  Divorce,  {  3. 

ALLOWANOL 

Of  claims  against  county,  see  Counties,  |  4. 

To  children  on  divorce,  see  Divorce,  |  2. 

To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  £>xecutors.  and  Administrators, 
I  4. 


ALTERATION. 


Of  geographical  or  political  divisions,  see  Coun- 
ties, I  1 ;  Munidpal  Corporations,  i  1 ;  Schools 
and  Scho<d  Districts,  |  1. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMBIGUITIES. 

Construction  of  ambiguous  deed,  see  Deeds,  |  3. 

AMENDMENT. 

Rejection  of  amended  pleading  as  ground  for 
new  trial,  see  New  Trial,  |  1. 

Review  of  discretionary  rulings  on  amendment 
to  pleading,  see  Appeal  and  Error,  {  12. 

Waiver  in  appellate  court  of  error  in  rulings 
as  refusing  or  permitting  amendment  to  plead- 
ing, see  Appeal  and  Error,  g  19. 

In  particular  remedies  or  ipecial  jvritdictiont. 
See  Parties,  |  2;  Trial,  |  14. 

Of  particular  acti,  instruments,  or  proceedings. 
See  Indictment  and  Information,  f  5 ;  Judgment, 

Bill  in  suit  for  an  account,  see  Account,  §  1. 
Decree  for  injunction,  see  Injunction,  f  5. 
Pleading  in  garnishment,  see  Garnishment,  t  3. 
Pleading  in  general,  see  Pleadings  i  5. 
Pleadins  in  suit  for  slander,  see  Libel  and  Slan- 
der, fa. 
Verdict,  see  Trial,  {  13. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Justices  of  the  Peace, 
i  1 ;  Removal  of  Causes,  {  2. 

ANCILLARY  ADMINISTRATION. 

See  Bxecators  and  Administrators,  |  10. 

ANIMALS. 

Breach  of  warranty  on  sale  of  horse,  see  Sales, 
I  7. 

Carriage  of  live  stock,  see  Carriers.  (  13. 

Dog  as  property  subject  to  execution,  see  Ex- 
ecution, f  1. 


Injuries  to,  from  defect  in  bridge,  see  Bridges, 


m 


.eaaure  of   damages   for  negligent  injury   of 
horses,  see  Damages,  I  4. 
Running  at  large  in  cities,  see  Municipal  Cor* 
porationa,  {  7. 

ANNEXATION. 

Of  territory  to  municipal  corporation,  see  Ma- 
nicipal  Corporations,  {  1. . 

ANNULMENT. 

Of  will,  see  Wills,  {  3. 

ANSWER. 

In  pleading,  see  Pleading,  {  8. 

APOTHECARIES. 

See  Druggists. 

APPEAL  AND  ERROR. 


See  Certiorari ;  Exceptions,  Bill  of ;  New  Trial. 
Appellate  Jurisdiction  of  particular  courts,  see 

Courts,   {  5. 
Costs,  see  Costs,  |  3. 
Review  in  criminal  prosecutions,  see  Criminal 

Law,  S  27, 
Review  in  partition  proceedings,  see  Partition, 

!  2. 
Review  in  proceedings  for  discharge  of  guardian, 

see   Guardian    and    Ward,    g    1. 
Review  of  proceedings  of  commissionen  in  par- 
tition, see  Partition,  g  2. 
Review  of  proceedings   of  county  boards,  see 

Counties,  f  4. 
Review  of  proceedings  of  justices  of  the  peace, 

see  Justices  of  the  Peace,  §  3. 

{  1.    Deolsioiui  verlewable. 

A  consent  that  a  decree  theretofore  signed  be 
vacated  and  re-signed  held  not  to  constitute  such 
re-signed  decree  a  consent  decree  so  as  to  estop 
exceptions   thereto. — Potts  v.  Prior  (Ga.)  77. 

I  120.  Under  Civ.  Code  1895,  §9  4454,  5852, 
an  appeal  held  to  lie  to  the  superior  court, 
though  no  issue  of  fact  be  involved,  from  a  deci- 
sion of  the  court  of  ordinary  overruling  objec- 
tions to  the  application  of  an  administrator  or 
guardian  for  a  discharge  and  granting  such  dis- 
charge.—Maloy  T.  Maloy  (Ga.)  991. 

(  66.  A  direct  bill  of  exceptions  to  a  ruling 
made  pendente  lite,  not  assigning  error  upon 
any  final  judgment,  cannot  be  considered. — Jones 
V.  Poole  (Ga.  App.)  711. 

S  S.    Blcbt  of  review. 

%  154.  Where,  after  judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  did  not  ex- 
cept, but  amended  his  complaint  in  accordance 
with  the  views  of  the  trial  judge,  he  acquiesced 
in  the  judgment,  and  cannot  assign  it  as  error. 
—Rice  V.  McAdams  (N.  C.)  774. 

*An  appellate  court  will  not  reverse  a  decree 
on  the  application  of  an  appellant  who  is  clearly 
shown  by  the  record  not  to  be  aggrieved. — 
Greenlee  v.  Steelsmith  (W.  Va.)  459. 

{   3.    Presentation    tanA    reserratloit    Im 
lower  oonrt  of  (ronnds  of  review. 

*An  assignment  that  the  court  erred  in  not 
allowing  questions  to  be  answered  will  not  be 
considered  where  it  does  not  appear  that  the 
court  was  informed  what  answers  were  expect- 
ed.—McElwaney  v.  McDiarmid  (Ga.)  20. 

A  general  exception  to  the  final  decree  and  a 
specific  assignment  of  error  on  an  antecedent 
ruling  will  give  the  reviewing  court  jurisdiction 
•P«tat  Aaaotated.   See  syllalms. 
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[  decree  is  excepted  to  because  of 
ruling.— I'otts  v.  Prior  (Ga.)  77. 


where  the  final 
the  antecedent 

'Grounds  of  motion  for  new  trial  held  in- 
sufficient to  require  the  Supreme  Court  to  pass 
thereon.— Sims  v.  Sims  (Ga.)  1S)2. 

I  803.  Grounds  of  motion  for  a  new  trial 
which  are  not  certified  will  not  be  considered. — 
Dodge  V.  Cowart  (Ga.)  987. 

{  294.  Point  that  the  court  erred  in  direct- 
ing a  verdict  because  the  evidence  was  con- 
flicting held  not  presented  for  review. — Arnold 
V.  Bagan  (Ga.  App.)  1032. 

•Under  Supreme  0>urt  rule  27  (53  S.  E. 
Till),  exceptions  to  rulings  on  demurrer  for 
want  of  facts  or  want  of  jurisdiction  may  be 
taken  ore  tenus,  and  exceptions  to  rulings  may 
be  made  in  the  Supreme  Court  for  the  first  time, 
or  the  court  may  take  notice  of  such  suggestions 
of  its  own  motion.— UUery  v.  Guthrie  (N.  C.) 
652, 

'Under  Revisal  1905.  {  1542,  an  appeal  is  a 
sufficient  exception  to  the  judgment.— Ullery  y. 
Guthrie  (N.  0.)  552. 

•The  Supreme  Ourt  must  notice,  of  its  own 
motion,  jurisdictional  defects  in  actions  before 
it— Harper  v.  Harper  (N.  C.)  653. 

S  197.  I>efendant  held  not  entitled  to  com- 
plain because  plaintiff  was  allowed  to  prove  that 
certain  timber  was  of  greater  value  than  was 
alleged.— Teal  v.  Templeton  (N.  C.)  737. 
'  {  230.  Where  no  issue  of  limitations  was 
tendered  nor  the  court  requested  to  submit  one, 
the  objection  to  the  court's  failure  to  do  so 
comes  too  late  after  verdict  under  Code,  §  393, 
providing  that  issues  must  be  made  up  before  or 
during  the  trial.— Rich  v.  Morisey  (N.  C.)  762. 

*An  exception  to  exclusion  of  evidence  held 
not  to  point  out  any  specific  error.- State  v. 
Malony  (S.  C)  215. 

*If  the  presiding  judge  misstates  the  issues 
raised  by  the  pleadings,  a  failure  of  counsel  to 
call  attention  to  the  fact  is  a  waiver  of  the 
right  to  raise  the  question  on  appeal.— Jones  ▼. 
Parker  (S.  C.)  261. 

•Objections  made  to  the  testimony  when  depo- 
sitions were  taken,  but  not  called  to  the  atten- 
tion of  the  court  below,  will  be  treated  as 
waived  on  appeal.— Thomas  v.  Boyd  (Va.)  346. 

{  273.  Defendapt  on  appeal  by  complainant 
from  dismissal  of  the  bill  on  exceptions  to  the 
commissioner's  report  held  not  entitled  to  com- 
plain of  the  commissioner's  failure  to  make  cer- 
tain allowances  ;  the  report  not  haying  been  ex- 
cepted to  an  account  thereof.— Branner  v.  Bran- 
ner's  Adm'r  (Va.)  932. 

i   4.    Reqnlaitea     and     prooeedlnsa     for 
transfer  of  oaiue. 

•Under  Civ.  Code  1895.  i  4466.  a  bond  on  ap- 
peal from  the  court  of  ordinary  should  be  made 
payable  to  the  appellee,  and  not  to  the  ordinary 
of  the  county.— Mattox  v.  Embry  (Ga.)  202. 

•Where  a  bond  on  appeal  from  the  court  of 
ordinary  properly  ran  to  appellee,  but  was 
amended,  to  prevent  a  dismissal  of  the  appeal, 
so  as  to  run  to  the  ordinary,  the  Supreme  Court 
was  authorized  by  Civ.  Code  1895,  !l  5586,  to 
permit  a  further  amendment  by  striking  such 
amendment.— Mattox  v.  Embry  (Ga.)  202. 

§  •'SS4.  A  bond  given  to  enter  an  appeal  from 
the  court  of  ordinary  to  the  superior  court  held 
not  invalid,  because  appellants  and  their  sureties 
acknowledged  themselves  bound  generally,  in- 
stead of  to  appellee.— Maloy  v.  Maloy  (Ga.)  991. 

S  .S84.  A  bond  given  to  enter  an  appeal  from 
the  court  of  ordinary  to  the  superior  court  held 
not  invalid. — Maloy  v.  Maloy  (Gia.)  991. 

A  decree,  disallowing  a  committee's  claim  for 
support  rendered  incompetents,  held  interlocn- 
tory,   from   which   the   committee,    though    en- 


titled to  appeal  within  a  year  therefrom,  nnder 
Code  1904,  f  3454,  was  not  required  to  do  so 
until  within  a  year  after  final  decree. — Hess  v. 
Hess  (Va.)  273. 

t    6.    Snpersodeaa  or  stay  of  prooeedlncs- 

The  Court  of  Appeals  has  the  right  to  grant 
a  supersedeas  where  necessary  to  the  full  exer- 
cise of  its  appellate  jurisdiction. — Yeates  v. 
Roberson   (Ga.   App.)  104. 

I   6.    Boeord  and  prooeediaca  aot  in  rec- 
ord. 

The  note  of  the  presiding  judge  to  bill  of  ex- 
ception hold  conclusive,  and  under  it  an  affirm- 
ance necessarily  results. — Kaulerson  v.  Harvey 
(Ga.)  19. 

A  bill  of  exceptions  not  signed,  and  appear- 
ing by  the  judge  s  certificate  thereto  not  to  have 
been  tendered  until  more  than  30  days  after  the 
date  of  the  rulinjs  excepted  to,  held  insufficient 
to  sustain  a  writ  of  error.— Moore  v.  Griner 
(Ga.)  222. 

{  713.  Objections  to  the  admission  or  the  re- 
jection of  evidence  appearing  in  the  brief  of  ev- 
idence only  cannot  be  considered. — Cochran  v. 
Bugg  (Ga.)  1048. 

•Grounds  of  a  motion  for  new  trial  complain- 
ing of  rulings  on  evidence  will  not  be  consider- 
ed, where  the  objections  urged  in  the  court  be- 
low are  not  set  out.— Fain  &  Stamps  v.  Ennis 
(Ga.  App.)  4G6. 

{  690.  Exceptions  to  the  admission  of  evi- 
dence held  not  in  proper  form  where  they  do  not 
set  out  the  substance  of  the  evidence  objected 
to.— Arnold  v.  Ragan  (Ga.  App.)  1052. 

Under  Supreme  Court  rule  No.  17  (53  S.  E. 
vii),  relating  to  docketing  and  dismissing  an 
apjieal  by  appellee  where  appellant  falls  to 
bring  up  and  file  a  transcript  within  seven  days 
before  calling  cases,  a  motion  to  docket  and 
dismiss  will  be  allowed  though  no  transcript  has 
been  docketed,  and  no  case  on  appeal  is  neces- 
sary to  entitle  appellee  to  such  dismissal. — S.  R. 
Fowle  &  Son  v.  Mitchell  (N.  C.)  311. 

I  311.  The  record  held  to  show  that  bills  of 
exceptions  were  signed  within  the  time  prescrib- 
ed by  Acts  1908,  p.  336,  c  225.— Buena  VisU 
Extract  Co.  v.  Hickman  (Va.)  804. 

'{  511.  Under  Acts  1908,  p.  336,  c.  225.  the 
correct  practice  held  to  demand  that  a  bill  of 
exceptions  not  signed  during  the  term  shall 
show  that  it  was  signed  within  30  days  after 
the  term,  or  such  other  time  as  may  be  agreed 
ou  by  consent  entered  of  record. — Buena  Vista 
Extract  Co.  v.  Hickman  (Va.)  804. 

i  614.  The  record  held  to  sufficiently  certify 
the  evidence  on  a  writ  of  error. — Milton  a  Adm'x 
V.  Norfolk  &  W.  By.  Co.  (Va.)  960. 

I   7.    AaslKiunant  of  errors. 

•An  assignment  that  the  court  erred  in  ad- 
mitting deeds,  but  not  specifying  the  deeds 
referred  to  or  the  grounds  of  objection,  held  bad. 
— McElwaney  v.  McDiarmid  (Ga.)  20. 

•An  assignment  of  error  on  an  excerpt  from 
a  charge,  which  is  only  a  fragment  of  a  sen- 
tence, that  if  the  jury  should  find  certain  facts 
without  stating  their  legal  effect,  and  conclud- 
ing with  the  word  "etc.,"  is  too  indefinite.— Bos- 
well  y.  Gillen  (Ga.)  187. 

•An  assignment  of  error  held  not  well  made, 
as  the  assignment  should  either  be  complete  in 
itself  or  rendered  so  by  an  exhibit. — Lay  v. 
Nashville,  C.  &  St.  L.  Ry.  <3o.  (Ga.)  189. 

•An  assignment  of  error  on  the  admission  or 
rejection  of  evidence  Is  not  valid  where  it  no- 
where appears  of  whose  evidence  the  complaint 
is  made.— Sims  v.  Sims  (Ga.)  192. 

•An  assignment  of  error  complaining  of  the 
admission  or  rejection  of  evidence  held  invalid 
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where  mich  evidence  is  not  set  oat.— Sima  t. 
Sims  (Ga.)  192. 

I  728.  An  asaignment  of  error  on  the  admis- 
sion of  evidence  held  insufficieDt,  where  the  evi- 
dence is  not  set  oat— Dodge  v.  Cowart  (Ga.) 
987. 

I  728.  An  assignment  of  error  upon  a  refusal 
to  admit  evidence  cannot  be  considered  where  it 
fails  to  disclose  what  the  evidence  was. — Coch- 
ran V.  Bugg  (Ga.)  1048. 

i  728.  An  assignment  of  error  upon  the  ad- 
mission of  evidence  must  show  that  it  was  ad- 
mitted over  a  designated  objection.— Cochran  v. 
Bugg  (6a.)  1048. 

*An  appeal  is  a  sufficient  assignment  of  er- 
ror to  a  judgment.— TJllery  v.  Guthrie  (N,  C.) 
552. 

•Under  Revisal  1905,  8  475,  an  asitignment  of 
error  to  a  judgment  on  demurrer  must  specify 
the  grounds  of  demurrer  which  will  be  relied 
on,  on  appeal.— Ullery  v.  Guthrie  (N.  C.)  552. 

S  730.  Defendants'  assignment  of  error  "for 
errors  in  the  charge"  is  sufficiently  definite, 
where  the  jury  were  instructed  to  find  for  plain- 
tiff upon  the  whole  evidence. — Wooldrldge  v. 
Brown  (N.  C.)  1076. 

I  8.    Diamlasal,    withdrawal,    or    abait- 
donment. 

Judgment  adverse  to  petitioners  was  rendered 
January  31st.  February  19th  the  bill  of  excep- 
tions was  mailed  to  the  presiding  judge  at  a 
county  other  than  that  of  his  residence,  where 
he  had  l>een  holding  court;  but  the  bill  arrived 
at  his  residence  February  20th,  but  was  not  de- 
livered until  the  following  day.  Held,  that  the 
writ  of  error  must  be  dismissed. — Yow  v.  Sulli- 
van (Ga.)  r>39. 

Tliat  the  surety  on  an  appeal  bond  is  also 
surety  on  a  certiorari  bona  in  the  same  case 
held  not  ground  on  which  a  writ  of  error,  is- 
sued on  a  bill  of  exoeptions,  may  t>e  dismissed. 
—Bush  V.  Roberts  (Ga.  App.)  92. 

*An  appeal  from  an  order  dissolving  .an  order 
restraining  a  city  from  cutting  down  a  tree  will 
be  dismissed,  on  it  appearing  that  pending  the 
appeal,  the  tree  has  been  cut  down  by  the  city 
authonties-- Harrison  v.  Bryan  (N.  C.)  305. 

•Appellee's  right  under  Supreme  Court  rule 
17  (53  S.  E.  vii)  to  a  dismissal  of  the  appeal, 
for  noncompliance  with  rule  5  (53  S.  E.  v)  held 
lost  through  delay.— Foy  t.  Gray  (N.  G.)  523. 

f  792.  Where  both  plaintiff  and  defendant 
appealed,  and  a  new  trial  was  ordered  on  all  the 
issues  on  plaintiff's  appeal,  defendant's  appeal 
became  unnecessary,  and  will  be  dismissed.-' 
HawlE  T.  Pine  Lamber  Co.  (N.  C.)  754. 

Certificate  of  the  clerk  of  the  trial  court  that 
the  transcript  <;ontained  a  true  copy  of  the 
record  lield  a  verity  as  to  the  clerk,  and  affi- 
davits by  him  to  show  that  the  record  did  not 
contain  all  the  evidence,  which  were  talsen  with- 
out due  written  notice  being  given  to  the  op- 
posing party  as  required  by  Supreme  Court  of 
Appeals  Rule  I  (57  S.  E.  xiv),  will  not  be  con- 
sidered to  impeach  the  record. — Yellow  Poplar 
Luml>er  Co.  v.  Thompson's  Heirs,  (Va.)  358. 

i   0.    Review* Sooye      and      extent     In 

seneral. 

Where  a  petition  is  properly  dismissed  for 
misjoinder  of  parties,  other  grounds  of  demurrer 
will  not  be  reviewed. — Heam  v.  Clare  (Ga.) 
187. 

Where  a  demurrer  is  Improperly  overruled, 
all  that  talces  place  in  the  trial  subsequent 
thereto  Is  nugatory.— General  Supply  &  Con- 
struction Co.  V.  Lawton  (Ga.)  293. 

An  order  overruling  or  granting  a  new  trial 
cannot  be  impeached  by  statements  of  the  pre- 
siding judge  Dot  contained  in  the  order. — Mer- 


cliants'  &  Miners'  Transp.  Co.  t.  <3orcoran  (Ga. 
App.)  130. 

The  only  question  on  review  of  order  denying 
new  trial  is :  Did  the  judge  exercise  his  dis- 
cretion?—Merchants'  &  Miners'  Transp.  Co.  v. 
Corcoran  (Ga.  App.)  130. 

A  reviewing  court  cannot  look  beyond  the 
order  denying  a  new  trial  or  the  bill  of  ex- 
ceptions to  inquire  whether  the  ■  judge  failed 
to  exercise  his  discretion. — Merchants'  ft  Miners' 
Transp.  Co.  v.  Corcoran  (Ga.  App.)  130. 

i  863.  The  court,  on  appeal  from  a  judgment 
on  the  pleadings  for  plaintiff,  must  treat  the  al- 
legations in  the  answer  as  true. — Kuker  v.  Snow 
(N.  C.)  909. 

•Where  a  motion  for  new  trial  involves  a 
question  of  fact,  the  fact  that  the  judge  in  over- 
ruling the  same  assigned  an  erroneous  reason  i» 
not  ground  for  reversal,  unless  it  further  ap- 
pears that  but  for  such  reason  a  new  trial 
would  have  been  granted.— Trimmier  t.  Atlantic 
&  C.  A.  L.  Ry.  Co.  (S.  O.)  209. 

i  843.  The  Supreme  Court  of  Appeals  will! 
not  pass  upon  a  moot  question.— Roanoke  Ry.  ft 
Electric  Co.  v.  Young  (Va.)  961. 

{10.    Parties  entitled  to  allege  error. 

Plaintiff  held  estopped  by  an  amendment  of 
her  petition  to  object  on  appeal  that  the  court 
construed  defendant's  answer  as  setting  up  and 
relying  on  a  receipt.— Austin  v.  Collier  (Ga.) 
196. 

{  882.  A  party  cannot  complain  on  appeal  of 
testimony  admitted  without  objection^  similar 
testimony  having  been  elicited  by  himself  on 
cross-examination.— Laney  t.  Hntton  &  Bonr- 
bonnias  (N.  C.)  1062. 

{11.   ^—  Presumptions. 

"The  trial  judge  will  be  presumed  to  have  ex- 
ercised his  discretion  in  granting  or  refusing 
a  new  trial. — Merchants'  ft  Miners'  Transp.  Co. 
V.  Corcoran  (Ga.  App.)  130. 

{  928.  Where  it  is  stated  in  the  record  that 
the  court  called  the  attention  of  the  jury  to  an 
issue,  it  must  be  assumed,  on  appeal,  that  the 
instruction  on  such  issue  was  correct  when  it  is 
not  set  out  in  the  case. — Davis  t.  Stephenson 
(N.  C.)  900. 

I  928.  Correct  instructions  are  presumed  to 
have  been  given,  where  the  charge  is  not  in  the 
record.— Hill  v.  Lane  (N.  C.)  1074. 

{12.  ^—  Discretion  of  lower  ooort. 

•Notwithstanding  a  trial  judge  may,  under 
Civ.  Code  1895,  f  5331,  direct  a  verdict  the 
Supreme  Court  will  in  no  case  overruie  a  re- 
fusal to  do  so. — Central  of  (Jeorgia  Ry.  Co.  v. 
Mote  (Ga.)  164. 

Where  a  motion  for  new  trial  is  heard  by  the 
successor  of  the  trial  judge,  he  has  not  that 
discretion  with  relation  to  motion  for  a  new 
trial  with  which  the  appellate  court  is  reluc- 
tant to  Interfere. — Monahan  v.  National  Realty 
Co.  (Ga.  App.)  127. 

That  a  trial  judge  gives  expression  orally  to 
disapproval  of  a  verdict  does  not  indicate  that 
tliere  was  no  exercise  of  discretion  on  a  motion 
for  new  trial. — Merchants'  &  Miners'  Transp. 
Co.  V.  Corcoran  (Ga.  App.)  130. 

ft  970.  The  discretion  of  the  trial  judge  as  to 
order  of  examination  of  witnesses  will  not  be 
interfered  with,  except  for  manifest  abuse. — 
Minchew  v.  Nahunta  Lumber  Co.  (Ga.  App.) 
716. 

{  971.  The  allowance  of  leading  questions 
will  not  be  reviewed,  except  In  a  case  of  mani- 
fest abuse. — Minchew  v.  Nahunta  Lumber  Co. 
(Ga.  App.)  716. 

Refusal  to  allow  amendment  of  complaint, 
being  strictly  in   the  discretion  of  tlie  judge, 
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htld  not  rerieweble.— Coleman  t.  Coleman  (N. 
C.)  415. 

Unless  the  Supreme  Court  is  convinced  that 
one  of  the  parties  have  been  placed  at  a  dis- 
advantage b;  the  overruling  of  a  motion  to 
make  pleadings  more  definite,  its  ruling  will  not 
be  disturbed. — Hughes  v.  Orangeburg  Mfg.  Co. 
(S.  C)  404. 

(  979. '  The  granting  or  refusing  a  new  trial 
on  the  ground  that  the  verdict  is  excessive  held 
within  the  discretion  of  the  circuit  court. — Hall 
V.  Northwestern  R.  Co.  (S.  C.)  848. 

*A  ruling  allowing  a  witness  to  testify  as  an 
expert  in  the  exercise  of  the  trial  court's  dis- 
cretion will  not  be  reversed  on  appeal,  unless 
it  clearly  appears  that  he  was  not  qualified. — 
Clinch&eld  Coal  Co.  t.  Wheeler's  Adm'r  (Va.) 
269. 

(  13.  _  Qneatlona  of  faoi,  Terdlota,  and 
flndlnsa. 

The  Supreme  Court  will  not  InterfeK  with 
the  trial  court's  discretion  in  refusing  to  set 
aside  a  verdict  on  conflicting  evidence.—Central 
of   Georgia   Ry.   Co.   v.   Mote   (Ga.)   164. 

{  1001.  Where,  in  an  action  for  death,  there 
is  some  evidence  to  support  the  verdict,  a  new 
trial  will  not  be  granted.— South  Georgia  Ry. 
Co.  V.  Niles  (Ga.)  1042. 

Doubt  on  any  question  of  fact  in  the  mind 
of  an  appellate  court  mast  be  resolved  in 
favor  of  the  verdict.— Merchants'  &  Miners' 
Transp.  Co.  v.  Corcoran  (Ga.  App.)  130. 

♦A  verdict  for  injury  to  an  employs  cannot 
be  set  aside  as  excessive  unless  manifestly  the 
result  of  prejudice,  bias,  or  corrupt  motive. — 
Merchants'  &  Miners*  Transp.  Co.  v.  Corcoran 
(Ga.  App.)  130. 

•Where  the  case  involved  only  one  question 
of  fact,  and  the  verdict  has  been  approved  by 
the  trial  court,  the  court  on  appeal  cannot  inter- 
fere.—Cowart  T.  Powell  (Ga.  App.)  664. 

*A  verdict  approved  by  the  trial  judge  will 
not  be  interfered  with  on  appeal. — Hercules 
Mfg.  Co.  ▼.  Robinson  (Ga.  App.)  672. 

{  1004.  Under  Civ.  Code  1895,  §  4739,  where 
an  affidavit  of  illegality  has  been  dismissed  for 
insufficiency,  a  verdict  assessing  damages  for  the 
delay  at  less  than  2o  per  cent,  will  not  be  dis- 
turl>ed. — Jordan  v.  Farmers'  &  Merchants'  Bank 
(Ga.  App.)  1024. 

*A  ruling  sustaining  a  referee's  findings  is  con- 
clusive, except  as  to  findings  without  any  evi- 
dence to  support  them.— Foy  v.  Gray  (N.  C.) 
523. 

i  1008.  In  a  suit  to  enjoin  the  collection  of 
taxps  in  territory  annexed  to  a  city,  a  finding 
of  the  trial  court  as  to  the  boundaries  of  the  an- 
nexed territory,  and  that  they  embraced  plain- 
tiff's property,  held  conclusive  on  appeal. — Lut- 
terloh  V.  City  of  Fayetteville  (N.  0.)  758. 

f  1008.  The  finding  of  fact  as  to  the  sickness 
of  a  witness  justifying  the  admission  of  testi- 
mony given  at  a  former  trial  is  conclusive  on 
appeal.— Smith  v.  Moore  (N.  C.)  892. 

g_  1008.  The  Supreme  Court,  on  appeal  from 
a  judgment  dissolving  an  injunction  restraining 
a  school  committee  from  changing  the  school 
site  and  rebuilding  a  schoolhouse,  is  not  bound 
by  the  facts  found  by  the  trial  judge,  but  may 
review  the  evidence.— Venable  v.  School  Commit- 
tee of  Pilot  Mountain  (N.  C.)  902. 

8  1001.  Where  the  evidence  in  support  of  a 
fact,  though  slight,  was  fit  for  the  consideration 
of  the  jury,  a  verdict  will  not  be  disturbed  on 
appeal.— Henderson-Snyder  Co.  v.  Polk  (N.  C.) 

*0n  appeal  from  the  probate  court  to  the  cir- 
cuit court  on  probate  of  a  will,  the  issue  of  a 
will  or  no  will  being  legal  in  its  nature,  the 


circuit  court's  findings  of  fact  are  not  reriewaUe 
by  the  Supreme  Court.— Thames  v.  Rouse  (S. 
C.)  254. 

*A  finding  of  fact,  having  some  evidence  to 
support  it,  held  not  reviewable. — Catlett  v. 
Charleston  &  W.  O.  Ry.  Co.  (S.  C.)  315. 

*0n  defendant's  appeal  in  an  action  for  intes- 
tate's death  by  being  struck  by  defendant's 
train,  in  deciding  whether  the  evidence  is  suffi- 
cient to  show  negligence,  certain  testimony  held 
not  to  be  considered. — Thompson  t.  Seaboard 
Air  Line  Ry.   (S.   C.)  396. 

S  1002.  Where  the  evidence  is  sndi  that  rea- 
sonable men  may  fairly  differ  as  to  whether 
there  was  negligence  or  not,  the  verdict  will 
not  be  disturbed  on  appeal.— Chesapeake  &  O. 
Ry.  Co.  V.  Williams  (Va.)  796. 

$  999.  The  appellate  conrt  will  not  disturb 
a  verdict  unless  satisfied  that  the  evidence  is 
plainly  insufficient  to  sustain  it.— Chesapeake  &, 
O.  Ry.  Co.  v,  Williams  (Va.)  796. 

{  1001.  A  verdict  is  conclusive  on  all  the  «»- 
troverted  questions  supported  by  sufficient  evi- 
dence to  require  submission  to  a  jury. — Hcln- 
tyre  v.  Smyth  (Va.)  930. 

§14.  —  Harmless  erros  to.  gtmmrmX. 

•Where  plaintiff  could  not  recover  on  the 
allegations  of  negligence  alleged,  a  mere  inac- 
curacy in  the  charge  will  not  work  a  reversal 
of  the  judgment  denying  a  new  trial. — McCoy 
V.  Central  of  Georgia  Ry.  Co.  (Ga.)  297. 

•Submission  of  issue  on  plea  in  abatement 
and  on  the  merits  together  held  not  reversible 
error,  where  the  verdict  is  restricted  to  a  findine 
on  the  plea  in  abatement. — Wood  v.  United 
States  Fidelity  Jr  Guaranty  Co.  {Ga.  App.)  97. 

A  party  cannot  complain  that  the  jury  found 
less  damages  against  him  than  they  should  have 
found. — Johnson  v.  Perkins  (Ga.  App.)  152. 

If  a  defendant,  in  an  action  against  several 
for  an  assault  and  battery,  is  liable,  he  is  not 
prejudiced  because  the  verdict  is  against  him 
only,  and  in  favor  of  his  codefendants,  where 
there  was  no  issue  as  to  the  rights  of  the  de- 
fendants among  themselves.— Jones  ▼.  Parker 
(S.  C.)  261. 

•New  trial  must  be  granted  on  reversing  judg- 
ment for  improperly  submitting  the  question  of 
punitive  damages,  where  it  cannot  l>e  said  that 
the  verdict  excluded  such  damages. — Taber  r. 
Seaboard  Air  Line  Hy.  (S.  C.)  311. 

i  1033.  Where  the  bodv  of  plaintiff's  husband 
was  delivered  for  dissection,  because  of  defend- 
ant's delay  in  delivering  a  telegram,  evidence 
that  many  bodies  were  so  delivered,  according 
to  state  law,  was  not  prejudicial  to  defendant. — 
Martin  v.  Western  Union  Telegraph  (Do.  (S.  C.) 
833. 

S  1061.  A  refusal  to  grant  a'  nonsuit  on  the 
ground  that  plaintiff,  having  alleged  an  express 
contract,  had  failed  to  prove  it,  held  not  revers- 
ible error  where  defendant  afterwards  supplied 
the  lacking  evidence  by  introducing  the  con- 
tract.—Davis  Bros.  V.  Blue  Ridge  Ry.  Co.  (S. 
C.)  856. 

•Error  in  holding  that  a  void  tax  deed  was 
not  sufficient  color  of  title  to  support  adverse 
possession  was  harmless,  where  the  evidence 
showed  that  the  one  claiming  thereunder  had 
not  held  possession  for  the  entire  statutory 
period. — Yellow  Poplar  Lumber  O).  v.  Thomp- 
son's Heirs  (Va.)  35a 

S  1035.  The  granting  of  relief  to  the  surety 
of  a  si>ecial  receiver  appointed  in  vendor's  lien 
proceedings,  on  his  petition  in  such  proceeding 
against  a  purchaser  of  the  receivership  property 
from  such  receiver,  held  not  prejudicial  to  the 
purchaser,  even  if  the  surety's  remedy  was  prop- 
erly by  an  original  bill.— Bowman  v.  Liakey 
(Va.)  942. 
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{16.  ^—  S^naleaa  wnroy  Im  nUass  om 
pleadlasa. 

E^or,  after  duly  allowing  an  amendment  to 
an  answer,  in  striking  tlie  amendment  after  the 
term  had  expired,  held  not  to  authorize  the 
grant  of  a  new  trial,  where  defendant  could 
not  have  been  harmed.^— Albany  Phosphate  Co. 
V.  Hugger  Bros.  (Ga.  App.)  533^ 

.'Vn  order  refusing  a  motion  to  strike  out  por- 
tions of  an  answer  as  frivolous,  irrelevant,  and 
redundant  held  not  reversible  error.— McCand- 
less  V.  Moble7  (S.  C.)  200. 

•Any  error  in  overmling  a  demurrer  to  par- 
ticular counts  of  a  declaration  is  cared  by  an 
instruction  directing  the  jury  not  to  consider 
such  counts.— Chesapeake  «  O.  Ry-  Co.  v.  Row- 
sey's  Adm'r  (Va.)  363. 

{  16<  —  HmrmleM    error   in    admlaaloii 
of  OTldemoe. 

•Even  if  certain  evidence  was  Incompetent 
its  admission  held  harmless,  where  its  purpose 
was  to  show  a  fact  of  which  there  was  other 
nndisputed  evidence. — Brlnkley  v.  Bell  (Q«.) 
C7. 

♦Under  Civ.  Code  1895,  {  4961,  failure  to 
deny  that  plaintiff's  intestate  was  killed  by 
defendant's  locomotive  held  an  admission  of  that 
fact  rendering  the  question  of  the  competency 
of  evidence  to  establish  that  fact  immaterial. — 
.'Alabama  Great  Southern  R.  Co.  v.  Hardy  (Ga.) 
71. 

*Id  an  action  for  injury  to  a  locomotive  fire- 
man^  the  admission  of  certain  evidence  held 
not  to  require  a  new  trial. — Central  of  Georgia 
Ry.  Co.  V.  Mote  (Ga.)  164. 

Where  material  evidence  was  erroneonsly  ad- 
mitted which  might  have  seriously  affected  the 
<l<>ci3ion  of  the  court,  the  judgment  will  be  re- 
versed for  a  new  trial. — Town  of  Pelham  v. 
Pelham  Telephone  Co.  (Ga.)  186. 

S  1050.  The  admission  of  hearsay  evidence 
will  not  require  a  new  trial,  where  it  could  not 
have  affected  the  verdict. — South  Georgia  Ry. 
Co.  V.  Niles  (Ga.)  1042. 

S  1050.  The  admission  of  immaterial  evidence 
held  not  reversible  error.— Averett  v.  Walker 
(Ga.)  1046. 

♦Minor  errors  in  the  admission  or  rejection  of 
testimony  do  not  warrant  a  reversal.— Fain  & 
Stamps  V.  Ennis  (Ga.  App.)  406. 

•Where  the  verdict  is  a  finding  in  favor  of  a 
plea  so  that  a  finding  in  its  favor  precludes 
inquiry  into  other  defenses  asserted,  alleged 
errors  in  rulings  on  testimony  offered  in  sup- 
port of  other  pleas  are  immaterial. — Southland 
Knitting  Mills  v.  Tennille  Yam  Mills  (Ga. 
App.)  532. 

♦Error,  if  any,  in  the  admission  of  certain 
evidence,  held  harmless,  in  view  of  the  character 
of  such  evidence  and  the  other  evidence  in  the 
case.— Edward  Bros.  v.  Erwin  (N.  C.)   645. 

I  1050.  In  an  action  to  set  aside  a  deed  for 
fraud  of  the  grantee,  the  admission  of  declara- 
tions of  plaintiff  to  defendant  that,  if  he  had  a 
deed,  he  got  it  by  fraud,  held  not  prejudicial  er- 
ror.—Smith  V.  Moore  (N.  C.)  892. 

S{  1050,  1051.  In  a  suit  to  set  aside  a  deed 
for  the  fraud  of  the  grantee,  since  deceased,  tes- 
timony of  plaintiff  held  nonprejudicial,  even  if 
within  Revual  1905,  $  1631,  as  a  communication 
or  transaction  with  a  deceased  grantee. — Smith 
V.  Moore  (N.  C.)  892. 

•A  ruling  against  admission  of  a  letter  in 
evidence  held  harmless,  in  view  of  testimony  of 
witness.— State  v.  Malony  (S.  C.)  215. 

•Refusal  to  strike  out  hearsay  testimony  held 
harmless. — Mason  t.  Apalache  Mills  (S.  C.)  399. 

{  1053.  Admission  of  evidence  by  plaintiff 
contradictory  of  a  written  contract  before  the 


contract  was  introdneed  held  harmless  when, 
after  the  subsequent  introduction  of  the  con- 
tract, the  court  charged  so  as  to  make  the  evi- 
dence valueless  to  plaintiff. — Davis  Broe.  v.  Bine 
Ridge  Ry.  Co.  (S.  C.)  856. 

t  1050.  The  admission,  in  an  action  against  a 
carrier  of  a  bill  of  lading  without  proper  founda- 
tion, held  harmless,  where  the  carrier  actually 
received  and  delivered  the  freight  under  the  bill. 
—Rutland  v.  Southern  Ry.  Co.  (S.  C.)  865. 

S  1050.  Where  testimony  objected  to  had  pre- 
viously been  admitted  without  objection  and  had 
some  relevancy,  its  admission  was  not  error. — 
Contos  V.  Jamison  (S.  C.)  867. 

I  1060.  Admission  of  evidence  on  a  disputed 
issue  held  not  harmless. — Blue  Ridge  Light  & 
Power  Co.  v.  Price  (Va.)  938. 

i  1058.  Where  the  trial  court  refused  to  per- 
mit the  stenographic  notes  of  the  testimony  of 
a  witness  on  a  former  trial  to  be  read  in  evi- 
dence, but  permitted  the  stenographer  to  give 
the  testimony  by  using  his  notes  to  refresh  his 
memory,  the  exdnsion  of  the  stenographic  notes 
was  not  prejudicial. — Roanoke  Ry.  &  Electric 
Co.  T.  Young  (Va.)  961. 

S  1068.  The  error  in  refusing  to  permit  a 
party  to  propound  qnestions  to  a  witness  is  not 
prejudicial,  when  the  questions  are  subsequently 
asked  the  witness  and  answered  without  objec- 
tion.— Life  Ins.  Co.  of  Virginia  v.  Hairston 
(Va.)  1057. 

{  17.  —^  Havmleaa  error  la  ezolnaloii  of 
•▼idenee. 

•Exclusion  of  evidence  held  harmless  where 
facts  otherwise  appeared.— Central  of  Georgia 
Ry.  Co.  v.  Mote  (Ga.)   164. 

§  1057.  The  exclusion  of  evidence  of  insol- 
vency of  a  mortgagor  at  his  death  held  not  prej- 
udicial where  the  administrator's  final  account 
was  in  evidence,  unimpeached,  and  clearly  show- 
ed insolvency. — Rich  v.  Morisey  (N.  C.)  702. 

{  1057.  Exclusion  of  evidence  as  to  a  mat- 
ter shown  by  subsequent  nncontradicted  testi- 
mony was  harmless.— John  F.  Davis  &  Son  v. 
Thomburg  (N.  C.)  1088. 

{  18.  —  HarmleH  error  in  Instmotioaa 
to  Jnry. 

•Instruction  in  action  on  note  held  not  ground 
of  reversal  under  the  evidence. — Ford  v.  Parker 
(Ga.)  52a 

•Error  in  an  inatmction,  in  that  it  inaptly 
stated  the  law,  held  harmless. — Fain  &  Stamps 
V.  B:nnis  (Ga.  App.)  466. 

i  1068.  The  failnre  to  submit  an  issue  wheth- 
er a  defendant,  purchasing  from  an  heir  two 
years  after  the  death  of  the  ancestor,  was  pro- 
tected by  limitations  because  without  notice  of 
an  indebtedness  of  the  estate,  was  not  prejudi- 
cial to  defendant  where  the  juiy  found  that 
he  had  no  notice  of  any  such  debt— Rich  v. 
Morisey  (N.  C.)  762. 

i  1064.  Where  there  was  no  contradictory 
testimony,  and  no  inferences  to  be  drawn  from 
it  contrary  to  the  le^al  conclusion  stated  by  the 
court  in  its  instructions,  errors  in  the  instruc- 
tions were  harmless. — Bray  v.  Staples  (N.  C.) 
780. 

♦Refusal  of  court  to  construe  contract  of  sale 
of  fertilizer  held  prpjudicial  in  action,  under 
Civ.  Code  1902,  §  l.i36.  for  penalty  for  sale.— 
State  V.  Malony  (S.  C.)  215. 

§  1068.  A  plaintiff,  not  entitled  to  recover 
in  any  view  or  the  case,  is  not  prejudiced  by  an 
erroneous  instruction. — Taylor  v.  Baltimore  & 
O.  R.  Co.  (Va.)  798. 

{10.  ^—  Error     wslTed     in     appollate 
eonrt. 

i  1078.  Assignments  of  error,  not  bisisted  up- 
on in  the  argument  or  brief,  will  be  considered 
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as  abandoned.— Jordan  t.  Farmers'  &  Merchants' 
Bank  (6a.  App.)  1Q24. 

i  1078.  Under  Sup.  Ct  Rule  34  (27  S.  B. 
ix),  exceptions  not  brought  forward  in  appel- 
lant's brief  are  abandoned. — Rusbinar  t.  Sea- 
board Air  Line  Ry.  Co.  (N.  C.)  890. 

$  1078.  An  assignment  of  error  not  referred 
to  in  the  brief  is  to  be  regarded  as  abandoned. — 
Smith  V.  Moore  (N.  0.)  802. 

I  1078.  Elxceptions  not  discussed  in  the  par- 
ty's brief  on  appeal  are  considered  abandoned.— 
Condor  v.  Secrest  (N.  C.)  921. 

{  1075.  Error  in  refusal  to  permit  filing  of 
an  amended  answer  is  properly  abandoned,  on 
plaintiff  conceding  the  sufficiency  of  the  orig- 
inal answer  to  put  in  issue  the  matter  in  the 
amendment.— South  t.  Lurty  (Va.)  789. 


{20. 


Intermediate 


—  DeelalMM       < 
oonrts. 

I  1092.  Under  Revisal  1905,  i  607,  relating 
to  the  docketing  and  dismissal  of  appeals  by 
appellee,  and  section  608,  requiring  the  clerk  of 
the  appellate  court  to  docket  an  appeal  from  a 
justice's  court  at  the  ensuing  term,  the  superior 
court's  refusal  to  allow  an  appeal  to  be  dock- 
eted held,  under  the  circumstances,  not  review- 
able.—McClintock  V.  Life  Ins.  Co.  of  Virginia 
(N.  O.)  775. 

f  1094.  The  Supreme  Court  may  not  review 
findings  of  fact  by  the  circuit  court  on  appeal 
from  a  magistrate's  court.— Lewis  t.  Cooley  (B. 
C.)  868. 

{  21.  —  Snbaequeitt  appeals. 

i  1097.  The  decision  of  the  Supreme  Court 
on  appeal  is  the  law  of  the  case  on  a  sutoe- 
quent  trial.— Barkley  v.  South  Atlantic  Waste 
Co.  (N.  C.)  1073. 

i  22.  Detenalaatlom  and  dleposltlon   of 
cause— AiBraanoe. 

The  Supreme  Court  will  not  pass  on  ques- 
tions, where  it  affirmatively  appears  that,  if  tho 
judpnment  were  reversed,  plaintiff  in  error  would 
derive  no  benefit— Baird  v.  City  of  Atlanta 
<Ga.)  525. 

Plaintiff  sued  to  enjoin  a  city  from  executing 
a  contract,  and  it  appeared  ob  the  call  of  the 
case  on  appeal  that  the  contract  bad  been  duly 
canceled  by  the  parties.  Held,  that  the  writ  of 
error  would  be  dismissed,  without  prejudice, 
at  the  cost  of  defendant  in  error.— Baird  v.  City 
of  Atlanta   (6a.)   525. 

{23.  Modlfloation. 

\^Tiere  a  permanent  injunction  was  inadvert- 
ently granted  on  an  interlocutory  hearing  on 
evidence  authorizing  a  preliminary  injunction, 
the  order  should  be  affirmed,  with  directions 
to  amend  by  making  the  injunction  interlocu- 
tory.—City  of  Brunswick  v.  Williams  (Ga.) 
230. 


Facta  in  an  action  by  a  widow  to  recover  a 
crop  made  by  her  husband  held  to  warrant  the 
Supreme  Court  in  modifying  and  affirming  the 
judgment,  rather  than  ordermg  a  new  trial  for 
error  prejudicial  to  plaintiff.— Sessoms  v.  Tay- 
loe  (N:  C.)  424. 

J  1153.  Where  the  record  affords  certain 
proof  by  which  an  excessive  verdict  can  be  cor- 
rected, a  final  judgment  for  the  correct  amount 
may  be  eutered  ou  appeal.— Mclntyre  v.  Smyth 
(Va.)  930. 

8  1151.  On  appeal  from  a  judgment  for  dam- 
ages to  property  of  which  plaintiff  owned  a  frac- 
tional part,  held,  that  the  Supreme  Court  would 
modify  the  judgment  by  a  calculation  based  on 
the  true  fractional  interest  of  the  plaintiff,  in- 
stead of  on  an  erroneous  one  employed  by  the 
jury.— Aultman  &  Taylor  Machinery  Co.  v.  Gay 
(  V  &.J  (r4o> 

•Pelst 


{  24.  —  KeveraaL 

{  1177.  Where,  in  an  action  for  breach  of 
contract,  the  questions  «>f  liability  and  of  the 
amount  of  recovery  were  submitted  in  the  same 
issue,  the  instruction  as  to  the  latter  being  in- 
correct, a  new  trial  will  be  ordered  on  the  entire 
issue.— WUkinson  v.  Danbar  (N.  C.)  74a 

{  1178.  Though  an  error  affected  only  a  part 
of  the  issues,  where  the  facts  might  be  more 
fully  developed  on  a  new  trial,  and  the  qoeetions 
more  clearly  presented,  and  injustice  mi^t  be 
done  unless  a  new  trial  was  granted,  a  new 
trial  will  be  ordered  on  all  the  issues.- Hawk  v. 
Pine  Lumber  Co.  (N.  C.)  752. 

S  1170.  Where  all  the  essential  facts  upon 
which  the  parties'  rights  depend  appear  upon 
the  pleadings  or  have  been  found  by  the  jury, 
an  appellate  court  will  not  upon  a  mere  question 
of  form  set  aside  the  judgment- Ridi  v.  Alorisey 

(  117&  Circnmstancee  kfU  to  warrant  a  new 
trial  on  one  issue  only.— Rushing  v.  Seaboard 
Air  Line  Ry.  Co.  (N.  C.)  890. 

An  order  overruling  a  demurrer  to  an  aD- 
swer,  which  did  not  purport  to  state  a  defen.w. 
held  not  ground  for  reversal.— City  of  Colombia 
V.  Melton  (S.  C.)  245. 

*In  an  action  for  damages  for  and  the  abat^ 
ment  of  a  nuisance,  the  refusal  to  grant  relief 
on  a  certain  cause  of  action  stated  held  not 
ground  for  reversal  of  the  whole  caae,  but  to 
entitle  plaintiff  to  a  new  trial  on  that  cause  of 
action  only.— Gray  &  Shealy  v.  Charleston  &  W. 
C.  Ry.  Co.  (S.  C.)  442. 

Though,  in  an  action  for  damages  to  freight 
and  the  penalty  under  24  St  at  Large,  p.  81. 
for_  failure  to  adjust  the  claim,  judgment  for 
plaintiff  could  not  be  sustained  as  to  the  penaltv 
because  the  action  was  not  brought  as  renninMl 
by  Code  Civ.  Proc.  1902.  (  145,  in  the  counrv 
where  the  penalty  accrued,  held,  that  it  should 
be  sustained  as  to  the  damages. — L.  D.  Riley  & 
Son  V.  Southern  Ry.  Co.  (S.  C.)  509. 

{  1180.  A  general  reversal  of  a  judgment  on 
specified  grounds,  in  an  action  instituted  before 
the  adoption  of  Sup.  Ct  Rule  27  (56  S.  E.  v), 
held  to  send  the  caae  back.— German- American 
Ins.  Co.  V.  Southern  Ry.  Co.  (S.  C.)  1115. 


{2B. 
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^   Mandate 
lower  court. 

•Rulings  of  the  Supreme  Court  on  appeal  are 
binding  on  the  second  trial  unless  the  facts  were 
substantially  different— Bank  of  Commerce  v. 
New  lork  Life  Ins.  Co.  (6a.)  179. 

•Instructions  approved  on  a  prior  appeal  held 
properly  given,  where  again  authorised  by  the 
evidence  on  retrial.— Austin  v.  Collier  (Ga.)  196. 

*It  was  not  error  on  a  retrial  of  a  case,  for 
the  trial  judge  to  construe  the  answer  as  it  was 
construed  by  the  Supreme  Court  on  a  prior 
appeal.— Austin  v.  Collier  (Ga.)  196. 

♦Portions  of  a  plea  held  properly  stricken  on 
motion,  where  they  had  been  held  insufficient  on 
a  former  writ  of  error.— Dolvln  •  v.  American 
Harrow  C!o.  (Ga.)  198. 

8  1201.  Where  a  cause  has  been  sent  back 
by  the  Supreme  Court  to  the  circuit  court  for  a 
new  trial,  the  power  of  the  circuit  court  judse 
to  grant  amendments  to  the  pleading  betore  the 
trial  is  the  same  as  if  there  had  never  been  a 
trial.— Taylor  v.  Atlantic  Coast  Line  R.  Co.  (S. 
C.)  1113. 

i  1201.  The  allowance  of  an  amendment  to 
the  complaint,  in  an  action  by  a  passenger 
against  the  carrier,  ftcM  proper.— Taylor  v.  At- 
lantic Coast  Line  R.  Co.  (S.  C.)  1113. 

{  1201.    The  circuit  court  may,  after  an  ac- 
tion has  been  sent  back  to  it  for  new  trial,  per- 
(  mit  an  amendment  setting  up  a  new  cause  of 
lotated.    See  syUabui. 
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action. — German-American  Ins.  Co.  t.  Southern 
Ry.  Co.  (S.  C.)  1115. 

S  1105.  A  decision  on  appeal  from  an  inter- 
locutory order  renders  final  tlie  decision  of  the 
court  below,  so  that  a  petition  for  review  must 
be  taken  within  one  year  after  such  decree  as  di- 
rected by  Code  1904,  i  3435— N.  M.  Matthews 
&  Co.  y.  Progress  Distilling  Co.  (Va.)  924. 

APPEARANCE. 

On   appeal   from   justice's  court,   see   Justices 

of  the   Peace,   |  3. 
To  object  to  want  of  capacity  of  plaintiff  to 

sue,  see  Parties,  |  2. 

I  24.  Under  Civ.  Code  1895.  i  4981.  a  gen- 
eral appearance  and  pleading  waives  all  defects 
in  process  or  service  of  process. — ^Young  v.  Ger- 
mania  Savings  Bank  (Ga.  App.)  999. 

APPLIANCES. 

Ijiabillty  of  employer  for  defects,  see  Master  and 
Servant,  |  4. 

APPLICATION. 

Of  payment,  see  Payment,  {   1. 

APPOINTMENT. 

Of  executor  or  administrator,  see  Executors  and 
Administrators,  {  1. 

ARBITRATION  AND  AWARD. 

(  1.    ArMtratora  and  proeeadln|(a. 

f  39.  An  award,  by  one  of  two  original  arbi- 
trators and  a  third  arbitrator  appointed  by 
them,  held  properly  set  aside,  because  of  the 
failure  to  give  notice  to  the  parties  of  a  hear- 
ing before  the  third  arbitrator.— Bray  T.  Sta- 
ples (N.  0.)  780. 

(   S.    Award. 

i  76.  The  parties  and  their  rights  as  to  the 
subject-matter  of  an  arbitration  are  not  affected 
by  an  invalid  award,  or  the  judgment  setting 
it  aside,  and  they  are  relegdted  to  their  original 
status.— Bray  v.  Staples  <N.  C.)  780. 

ARCHITECTS. 

Approval  of  performance  of  contract,  see  Con- 
tracts, $  4. 

ARGUMENT  OF  COUNSEL 

In  dvU  actions,  see  Trial,  (  4. 

ARMY  AND  NAVY. 

'  Exemption  of  soldiers  from  license  tax,  see  Li- 
censes, {  1. 

ARRAIGNMENT. 

See  Criminal  liaw,  §  5. 

ARREST. 

Homicide  in  resisting  arrest,  see  Homicide,  {  2. 

i    1.    On  orimiBsl  oliarges. 

*An  officer  who  discovers  a  person  keeping 
liquor  at  his  place  of  business  may  arrest  him 
without  a  warrant.-njenkins  v.  State  (6a.  App.) 
574. 


f  68.  An  officer  cannot  shoot  one  whom  he 
is  attempting  to  arrest  for  a  violation  of  a  mu- 
nicipal ordinance,'  though  the  offender  cannot 
be  otherwise  taken.— Holmes  v.  State  (Ga.  App.) 
716. 

ARREST  OF  JUDGMENT. 

In   civil   actions,   see   Judgment,   |   1. 
In   criminal   prosecutions,    see   Criminal   Law, 
f  26. 

ARSON. 

'Evidence  examined,  and  held  sufficient  to 
warrant  a  conviction  for  burning  a  bam. — State 
V.  Allen  (N.  C.)  5»7. 

ASSAULT  AND  BATTERY. 

Applicability  of  instructions  to  case  in  action 

for  assault,  see  Trial,  {  9. 
Assault  with  intent  to  kill,  gee  Homicide,  §  3. 
Harmless  error  in  action  for,  see  Appeal  and 

Error,  f  14. 
Sufficiency  of   instructions   in   action  for,   see 

Trial,  §  8. 

I    1.  CItU  liablUty. 

*A  charge  as  to  the  right  of  an  owner  to 
order  out  a  person  breaking  into  his  house  to 
levy  under  a  distress  warrant  held  not  errone- 
ous.—Jones  V.  Parker  (S.  C.)  261. 

^  charge  on  the  rights  of  a  person,  where  a 
levy  is  attempted  to  be  unlawfully  made  under 
a  distress  warrant,  held  not  erroneous.— Jones 
V.  Parker  (S.  C.)  261. 

A  charge,  in  an  action  for  assault  and  battery, 
held  not  to  state  an  improper  measure  of  dam- 
ages when  considered  as  a  whole. — ^Jones  v. 
Parker  (S.  C.)  261. 

{  2.    Criminal  reaponsiMlity. 

It  is  no  justification  of  an  assault  that  prior 
thereto  the  person  assaulted  had  committed  aa 
injury  on  the  person  or  family  of  the  defendant. 
— Jackson  v.  State  (Ga.  App.)  639. 

*One  who  shoots  in  the  direction  of  another 
within  range,  intending  only  to  frighten  him, 
held  guilty  of  an  assault. — EMwards  v.  State 
(Ga.  App.)   565. 

An  instruction  that,  to  justify  the  parent  in 
taking  the  part  of  his  child,  the  child  would 
have  to  be  justified  in  what  it  was  doing,  held 
not  reversible  error,  where  immediately  qualified 
by  certain  other  statement. — Kimberly  v.  State 
(Ga.  App.)  571. 

Threats  of  personal  violence  are  not  neces- 
sarily opprobrious,  so  as  to  warrant  a  charge  on 
such  words  as  a  justification.— Kimberly  v.  State 
(Ga.  App.)  571. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  Eminent  Domain,  I  3. 

Of  damages,  see  Damages,  i  6. 

Of  expenses  of  public  improvements,  see  High- 
ways, J  2;    Municipal   Corporations,  (  6. 

Of  tax,  see  Taxation,  §  3. 

ASSETS. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators, I  2. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  {  7 ;  Criminal  Law,  {  27. 
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ASSIGNMENTS. 

Frand  aa  to  crediton,  see  Ftaadalent  OonTey- 
ances. 

Trantftrt  of  particular  *pecie*  of  property, 
rigktt,  or  inttrumentt. 
See  Judgment,  |  9;    Licenses,  |  2. 
Bill    of    lading,    see    Carriers,    {   8. 
Corporate  shares,   see  Corporations,   {   1. 

I    1.    BeqnialteB  «md  TaUdlty. 

•An  executory  contract  for  personal  service, 
founded  on  personal  trust  or  confidence,  is  not 
assignable.— Epperson  t.  Epperson  (Va.)  344. 

4   S.    Rliclita  uid  UablUtle*  of  partlea. 

*The  assignee  of  a  nonnegotiable  obligation 
can  take  no  rights  which  bis  assignor  did  not 
possess,  and  can  generally  make  no  defense  he 
could  not  make.— Selden  t.  Williams  (Va.)  380. 

The  rale  that,  where  the  original  debtor  in 
a  nonnegotiable  chose  in  action  is  sued  by  an 
assignee  thereof,  the  defenses,  legal  and  equi- 
table, which  he  had  at  the  assignment,  or  when 
notice  of  it  was  given,  against  the  original 
-creditor,  avail  him  against  the  substituted  cred- 
itor, applies  to  all  forms  of  contract  not  ne- 
gotiable and  to  all  defenses  which  would  have 
been  valid  between  the  debtor  and  the  original 
creditor.— Selden  t.  Williams  (Va.)  380. 

g  3.    Aotlona. 

In  the  absence  of  proof,  it  would  not  be  pre- 
sumed that  a  bank  after  disclaiming  any  in- 
terest in  or  right  to  a  judgment  on  a  note  which 
had  been  assigned  to  it  as  collateral  only  for  a 
-debt,  which  was  later  paid,  would  attempt  to 
assign  the  judgment. — Selden  v.  Williams  (Va.) 
380. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,   {   1. 

ASSOCIATIONS. 

Mntnal  benefit  insurance  associations,  see  Insur- 
ance,  (    6. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated ;  Money  Received ;  Use  and 
Occupation. 

ASSUMPTION. 

Of  risk  by  employ^,  see  Master  and  Servant,  ${ 
8,  13,  14. 

ATTACHMENT. 

See  Execution ;    Garnishment. 

Amendment   of  judgment,  see   Judgment,   g   2. 

Amendment  of  pleading,  see  Pleading,  f  5. 

Effect  of  proceedings  m  bankruptcy,  see  Bank- 
ruptcy,  S  1. 

Election  between  attachment  and  other  lien, 
see   Election   of  Remedies. 

Exemptions,  see  Exemptions;    Homestead. 

Restraining  judicial  sale  in  action  instituted  by, 
see  Judicial  Sales. 

Validity  of  sale  of  land  by  attachment  debtor 
as  affecting  rights  of  attachment  creditor,  see 
Vendor  and  Farchaser,  §  3. 

{   1.    Prooeeding*  to  proonre. 

*In  an  attachment  the  initial  affidavit  may, 
under  Civ.  Code  1805,  I  5122,  be  amended  by 
adding  one  or'  more  additional  grounds  of  at- 
tachment.—G.  U.  Dolvin  &  Co.  v.  Hicks  ((3a. 
App.)  95. 


I   2.    Claims  by  tUrd  peraona. 

A  claimant  of  attached  property  cannot  T«Iy 
on  title  acquired  from  a  third  person  after  levy 
of  the  attachment  and  the  filing  of  the  claim. 
—Strickland  v.  Jones  (Oa.)  322. 

Where  an  attachment  was  sued  out  under  the 
fraudulent  debtor's  act,  and  levied  on  land  aa 
the  property  of  defendant,  which  was  claimed 
by  his  wife,  whether  the  creditor's  right  of  at- 
tachment was  barred  by  limitations  conld  not 
be  raised  on  the  trial  of  the  claim  case. — Strick- 
land V.  Jones  (6a.)  322. 

ATTENDANCE 

Of  witness,  see  Witnesses,  (  1. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 
civil   actions,  see  Trial,  t  4. 

Attorneys  as  public  officem,  see  Attorney  Gen- 
eral. 

Attorneys  in  fact,  see  Principal  and  Agent. 

Competency  as  witnesses,  see  Witnesses,  §  2. 

Counsel  fees  in  suit  for  divorce,  see  Divorce, 
§  1. 

Declarations  by  attorney  as  evidence,  see  Evi- 
dence, {  6. 

{    1.    Tlie  offloe  of  attorney. 

Knowingly  presenting  false  and  fictitious  af- 
fidavits to  the  Supreme  Court  to  obtain  leave 
to  move  for  a  new  trial,  coupled  with  the  at- 
torney's bad  reputation,  and  the  fact  that  other 
disbarment  proceedings  had  been  taken  against 
him,  held  sufficient  ground  for  disbarment. — 
In  re  Duncan  (S.  C.)  406. 

In  disbarment  proceedings  for  presenting  false 
affidavits  to  the  Supreme  Court  in  support  of  a 
motion  for  leave  to  apply  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  the 
evidence  held,  to  show  that  no  affidavit  was  ever 
made  by  the  alleged  affiant— In  re  Duncan  (S. 
C.)40e. 

In  disbarment  proceedings  for  presenting  false 
affidavits  in  support  of  a  motion  for  leave  to 
apply  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  the  alleged  affiant  denying 
having  made  the  affidavit,  the  evidence  hrld 
to  show  that  defendant's  charge  that  the  orig- 
inal affidavit  was  stolen  by  the  prosecuting  offi- 
cers was   false.— In   re  Duncan  (S.   C.)   406. 

In  disbarment  proceedings  against  an  attor- 
ney for  presenting  false  affidavits  in  support  of 
a  motion  for  leave  to  at>ply  for  a  new  trial  on 
the  ground  of  newl^  discovered  evidence,  the 
alleged  affidavits  being  that  affiant  committed 
the  crime,  instead  of  defendant's  client,  upon 
considering  the  evidence  upon  which  the  latter 
was  convicted  to  determine  the  probable  truth 
of  the  affidavit,  which  affiant  denied  making, 
the  evidence  held  to  sustain  the  conviction. — In 
re  Duncan  (S.  C.)  406. 

I   2.    Compensatloit    and    lien    of   attor- 
ney. 

•Where  an  attorney  has  taken  a  claim  for 
collection  for  a  contingent  fee,  and  after  judg- 
mrnt  without  his  consent  the  client  takes  prop- 
erty in  settlement  of  the  judgment,  he  is  liable 
for  the  full  amount  of  the  fee. — Coker  v.  Oliver 
(Ga.  App.)  483. 

Where  an  attorney  takes  a  claim  on  a  contin- 
gent fee,  and  recovers  judgment,  and  his  client 
without  his  consent  takes  property  in  settle- 
ment, in  a  suit  to  recover  tbe  fee,  evidence  as 
to  the  value  of  the  property  taken  is  immateri- 
al.—Coker  V.  Oliver  (Ga.  App.)  483. 

*In  an  action  by  an  attorney  to  recover  for 
services,  evidence  hold  to  sustain  judgment  for 
plaintiff.— Coker  v.  Oliver  (Ga.  App.)  483. 
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ATTORNEY  GENERAL 

Discretion  of  court  as  to  dismissal  of  eniit  on 
motion  by,  see  Dismissal   and   Nonsuit,  f  !• 

S  7.  Act  Feb.  22,  1904  (24  St  at  Large,  p. 
QGTi).  did  not  restrict  the  power  of  the  Attor- 
ney General  to  move  to  discontinue  an  action 
under  the  statute  brought  by  his  predecessor 
and  commence  a  new  action  tor  a  similar  pur- 
pose.—State  T.  Southern  Ry.  (S.  G.)  1116. 

AUCTIONS  AND  AUCTIONEERS. 

Chattel  mortgage  foreclosure  sale  at  auction, 
see  Chattel  Mortf^ges,  |  3. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  |g  2,  8. 
Of   foreign   administrator,   see   Executors   and 

Administrators,  f  10. 
Of  justice  of  the   peace,   see   Justices  of  the 

Peace,    |    1. 
Of  municipal  officers  to  convey  portion  of  street, 

see  Municipal  Corporations,  f  5. 
Of  lailroad  employes,  see  Railroads,  |  l, 

AWARD. 

See  Arbitration  and  Award,  |  2. 

BAILMENT. 

See  Carriers,  {{  2-12. 

Ehubezzlement  of  larceny  by  bailee,  see  Em- 
bezzlement. 

*An  unreasonable  or  impo.ssible  explanation  of 
an  injury  to  property  while  in  the  hands  of 
bailee  may  be  equivalent  to  an  admission  of 
liability. — Johnson  v.  Perkins  (Ga.  App.)  152. 

•Under  Civ.  Code  1895,  i  2896,  where  injury 
to  a  horse  left  with  a  blacksmith  to  be  shod 
-was  shown,  the  burden  held  to  be  on  the  black- 
smith to  show  that  the  injury  could  not  have 
been  prevented  by  proper  diligence. — Johnson  v. 
Perkins  (Ga.  App.)  152. 

•Evidence  held  to  raise  a  presumption  of  neg- 
ligence against  a  blacksmith  with  whom  a  horse 
was  left  to  be  shod,  authorizing  a  recovery  un- 
less rebutted. — Johnson  v.  Perkins  (Ga.  App.) 
152. 

•Evidence,  in  an  action  against  a  blacksmith 
for  the  value  of  a  horse  injured  while  in  his 
possession  to  be  shod,  held  to  authorize  a  find- 
ing that  the  death  of  the  borse  resulted  from 
the  injury,  and  not  from  a  hard  ride.— Johnson 
V.  Perkins  (Ga.  App.)  152. 

BANKRUPTCY. 

Discharge  of  surety  by  failure  to  prove  claim 
against  principal  in  bankruptcy,  see  Principal 
and  Surety,  f  2. 

Estoppel  to  plead  discliarge  in  bankruptcy,  see 
Estoppel,  (  1. 

(  1.  Assignment,  adniinistrntlon,  and 
dlstrilratlon  of  bankmnt's  estate. 
I  199.  Under  Bankruptcy  Act  July  1,  1898, 
c.  541,  {  67f,  SO  Stat.  6W  (U.  S.  Comp.  St. 
1901,  p.  3450),  making  void  liens  created  against 
a  l>ankrupt  within  four  months  prior  to  the  pe- 
tition in  bankruptcy,  the  insolvency  must  have 
existed  when  the  lien  was  created. — Jackson  v. 
Valley  Tie  &  Lumber  Co.  (Va.)  964. 

i  200.  Under  Bankruptcy  Act  July  1,  1898, 
c.  541,  {  67f,  80  Stat.  565  (U.  S.  Comp.  St.  1901, 
p.  3450),  making  void  liens  created  against  the 
bankrupt  prior  to  the  petition,  the  lien  of  an  at- 


tachment attaches  with  the  levy,  and  not  the 
judgment.— Jackson  v.  Valley  Tie  &  Lumber  Co. 
(Va.)  964. 

i  216.  Under  Bankruptcy  Act  July  1,  1898, 
c.  511,  i  67f,  30  Stat.  565  (U.  S.  Comp.  St. 
1901,  p.  3450),  the  burden  of  proving  insolvency 
of  a  bankrupt  prior  to  the  petition  and  when  a 
lien  was  created  against  him  is  on  the  person  as- 
serting the  insolvency. — Jackson  v.  Valley  Tie  & 
Lumber  Co.  (Va.)  964. 

i  216.  A  party  refusing  to  produce  evidence 
and  consenting  to  submit  the  case  on  the  record 
held  not  entitled  to  amend  in  order  to  make  the 
case  he  might  have  made  under  the  first  plead- 
ing.—Jackson  V.  Valley  Tie  &  Lumber  Co.  (Va.)- 
904. 

BANKS  AND  BANKING. 

Judicial  notice  that  bank  in  discounting  draft 
with  bill  of  lading  attached  does  not  take  over 
original  contract  of  sale,  see  Evidence,  {  1. 

Right  of  bank  to  recover  on  warrants  issued  by 
ordinary  of  county  to  contractor  for  court- 
house, see  Counties,  g  2. 

I  1.     Banking  corporations  and  asaooia- 
tlona. 

•Insolvent,  defined. — Livingstain  v.  Columbia. 
Banking  &  Trust  Co.  (S.  C.)  249;  Ex  parte 
Berger,   Id. 

•A  depositor  in  an  insolvent  bank  who,  with- 
out knowledge  of  its  insolvency,  but  on  account 
of  rumors  as  to  its  credit,  withdrew  ills  de- 
posit, but  on  assurances  by  the  officers  returned 
the  money  and  took"  drafts  for  the  amount  which 
were  not  paid,  held  entitled  to  be  subrogated  to 
the  rights  of  the  bank  on  which  the  drafts  were 
drawn  in  collateral  which  it  held. — Livingstain 
V.  Columbia  Banking  &  Trust  Co.  (S.  C.)  249 ; 
Ex  parte  Berger,  Id. 

Money  paid  by  a  bank  to  a  depositor  in  the 
usual  course  of  business  while  tne  bank  is  a 
going  concern,  although  in  fact  insolvent,  is 
not  impressed  with  a  trust  in  favor  of  other 
creditors,  where  the  depositor  did  not  know  the 
fact  of  insolvency,  and  was  assured  by  the  of- 
ficers that  the  bank  had  mone^  to  pay  all  de- 
positors, even  though  he  was  induced  to  with- 
draw the  money  by  rumors  of  ite  embarrass- 
ment.— Livingstain  v.  Columbia  Banking  & 
Trust  Co.  (S.  C.)  249;    Ex  parte  Berger,  Id. 

i  47.  Oiunsel  fees  and  expenses  of  receiver, 
in  a  suit  by  creditors  against  an  insolvent  bank, 
held  part  of  stockholders'  liability  for  deficit, 
but  not  so  as  to  fees  allowed  for  counsel  of 
plaintiff  in  such  suit.— Buist  v.  Williams  (S.  O- 
859. 

{  49.  The  stockholders  of  an  insolvent  bank 
held  not  estopped  to  assert  that  their  liability 
for  deficit  does  not  cover  fees  allowed  for  coun- 
sel of  plaintiff  in  the  stiit  against  the  bank,, 
though  they  appeared  in  opposition  to  allowance 
of  the  fees,  where  the  decree  was  only  for  allow- 
ance thereof  out  of  the  fund  "going  to  credit- 
ors."—Buist  V.  Williams  (8.  C.)  859. 

i  49.  The  stockholders  of  an  insolvent  l>ank 
not  having  been  parties  to  the  suit  in  which,, 
through  a  receiver,  the  bank's  assets  were  col- 
lected and  distributed,  held  that,  in  a  suit  oa 
their  liability,  they  could  attack  his  account. — 
Buist  V.  Williams  (S.  C.)  859. 

BAR. 

Of  action  by  former  adjudication,  see  Judg- 
ment, i  6. 

BATTERY. 

See  Assault  and  Battery. 
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62  SOUTHEASTERN  REPOBTEa 


BENEFICIAL  ASSOCIATIONS. 

Mutnal  benefit  inBnrance  associations,  see  In- 
sarance,  {  6. 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  Es- 
toppel, {  1. 

Acceptance  of,  as  waiver  of  right  to  appeal, 
see  Appeal  and  Error,  ^  2. 


BEQUESTS. 


See   Wills. 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  {  5. 
In   criminal    prosecntions,   see    Criminal    Law, 
f  10. 

BETTING. 

See    Oaming. 

BIAS. 

Of  witness,  see  Witnesses,  {  2. 

BILL  OF  EXCEPTIONS. 

See   Exceptions,    Bill   of. 

BILL  OF  LADING. 

See  Carriers,  |  8. 

BILL  OF  PARTICULARS. 

See  Pleading,  |  7. 

In  criminal  prosecutions,  see  Indictment  and 
Information,   |  3. 

Review  of  discretionary  rulings  as  to,  see  Crim- 
inal Law,  §  27. 

BILL  OF  REVIEW. 

See  Bqnitj,  f  4. 

BILLS  AND  NOTES. 

Assignment  of  judgment  on  note,  see  Judgment, 

Competency  of  witnesses  in  action  on  note,  see 

Witnesses,  §  2. 
Construction  of  cliarge  as  a  whole,  see  Trial, 

§  12. 
Discharge  of  surety  on  note,  see  Principal  and 

Surety,  {  2. 
Oood  faith  of  bank  taking  cashier's  check  ob- 
tained by   husband   with  funds  of  wife,  see 

Husband  and  Wife,  \  4. 
Harmless  error  in  action  on  note,  see  Appeal 

and  Error,  f  18. 
Jurisdiction  of  city  court  ot  action  on  note,  see 

Courts,  {  4. 
Jurisdiction   of   municipal    court   of  claim   for 

tort  in  action  on  note,  see  Courts,  {  4. 
Liability  of  wife's  separate   property   for  pay- 
ment of  note,  see  Husband  and  Wife,  8  3. 
Matters  concluded   by  judgment  in   action    on 

note,  see  Judgment,  {  7. 
Necessity  and  subject-matter  of  instructions  in 

action  on  note,  see  Trial,  fi  7. 
Parol  or  extrinsic  evidence,  see  Evidence,  {  10. 
Province  of  court  and  jury  in  action  on  note, 

see  Trial,  f  6. 
Reception  of  evidence  in  action  on  note,  see 

Trial,  {  a 


i  X.    Blckta  matA  ItoMUtlM  ob  laamw- 
ment  or  tranaf ar, 

§>  339.  Ordinarily,  where  commercial  paper 
is  offered  in  the  usual  course  of  business,  in- 
quiry need  not  be  made  as  to  the  owner.— Third 
Nat.  Bank  t.  Poe  (6a.  App.)  826. 

i  346.  A  purchaser  of  commercial  paper 
who  has  reasonable  cause  to  believe  that  the  ap- 
parent owner  is  not  the  true  owner,  and  partic- 
ipates in  the  fraud,  does  not  acquire  a  good  ti- 
de.—Third  Nat  Bank  t.  Poe  (6a.  App.)  836. 

{  363.  A  purchaser  for  value  of  commercial 
paper  who  takes  from  the  an>arent  owner  held 
to  acquire  a  good  title  as  against  the  undis- 
closed true  owner. — Third  Nat  Bank  v.  Poe 
(6a.  App.)  826. 

f  366.  As  against  a  bona  fide  purchaser,  a 
married  woman  signing  as  ai>piarent  maker  will 
not  be  allowed  to  show  that  she  is  a  surety  to 
invaUdate  the  contract  under  Civ.  Code,  i  2488, 
but  may  show  that  she  is  a  surety  on  the 
ground  that  she  was  disdiarged  by  holder's  act 
— fimith  V.  First  Nat  Bank  (6a.  App.)  826. 

{  2.    Preaentmeitt,  df>inand,   aoliee,    and 
pretest. 

*An  indorser  in  blank  of  a  note  before  deliv- 
ery held,  under  Revisal  1905,  H  2212,  2213, 
2219,  2239,  an  indorser,  who,  not  being  given 
notice  of  nonpayment  and  dishonor,  is  discharg- 
ed.—J.  W.  Perry  Co.  v.  Taylwr  Bros.  (N.  C.) 
423. 

{  3.    AettoBS. 

So  much  of  a  plea  as  sought  to  allege  that  a 
note  and  contract  sued  on  were  not  what  they 
purported  to  be  having  been  stricken,  evidence 
to  prove  a  meaning  different  from  any  therein 
expressed  held  properly  excluded. — Dolvin  v. 
American  Harrow  CJo.  (6a.)  198. 

*In  an  action  on  a  note  given  in  settlement 
of  a  previous  note,  evidence  that  the  defendant 
acknowledged  owing  his  original  note,  and  re- 
quested time  for  payment  lk«id  admissible.— 
Dolvin  T.  American  Harrow  Co.  (6a.)  198. 

*In  an  action  on  a  note,  an  instroction  Arid 
not  objectionable  as  misleading  and  confusing. 
—Dolvin  V.  American  Harrow  Co.  (6a.)  198. 

*In  an  action  on  a  note,  certain  instructions 
held  not  objectionable  because  not  adjusted  to 
the  case.— Dolvin  v.  American  Harrow  Co.  (6a.) 
198. 

f  484.  A  plea  held  valid  as  a  plea  of  partial 
payment  of  the  note  sued  on. — Jones  v.  Taylor 
(6a.  App.)  992. 

§  480.  That  the  note  produced  at  the  trial 
was  differently  attested  from  the  copy  of  the 
note  attached  to  the  petition  was  immaterial, 
where  there  was  no  plea  of  non  est  factum. — 
Boswell  V.  Johnson  (6a.  App.)  1003. 

§  407.  Under  Revisal  1905,  f  2201,  defining 
a  holder  in  due  course  of  a  negotiable  instru- 
ment, and  section  2208,  placing  the  burden 
on  a  holder  to  show  that  ne  holds  in  due  course 
where  the  title  of  one  negotiating  the  instrument 
is  shown  to  be  defective,  in  case  of  fraud  in  pro- 
curing the  note  or  other  defect  in  the  title  of  one 
negotiating  it  one  suing  thereon  must  show  that 
he  holds  In  due  course,  as  defined  by  section 
2201.— American  Nat  Bank  v.  Fountain  (N.  C.) 
738. 

i  537.  In  an  action  by  an  indorsee  of  a  prom- 
issory note,  the  defense  being  that  it  was  pro- 
cured by  fraud,  and  evidence  l)eing  offered  to 
establish  fraud,  the  good  faith  of  plaintiff's  pur- 
chase and  the  credibility  of  the  evidence  upon 
the  issue  were  for  the  jury. — American  Nat 
Bank  v.  Fountain  (N.  C.)  738. 

i  537.  The  question  of  want  or  failure  of 
consideration  in  an  action  by  the  purchaser  of  a 
draft  against  the  acceptor  is  not  one  for  the 
jury,  where  the  evidence  shows  that  plaintiff 
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-was  a  bona  fide  pnrchaaer.— Stouffer  t.  Erwin 
<S.  C.)  843. 

BOARDS. 

County  boards,  aee  Coontiea,  |g  3,  4. 

Of  edacation,  see  Schools  and  School  Districts, 

I  1- 
Pharmaceutical  boards,  lee  Druggists. 
Begistration  boards,  see  Elections,  {  2. 

BONA  FIDE  PURCHASERS. 

Of   bill   of   exchange   or   promiasoi?   note,   see 

Bills  and  Notes,   S{   1,  3. 
Of  goods,  see  Sales,  {  4. 
Of  lands,  sea  Vendor  and  Purchaser,  }  3. 

BONOS. 

Acceptance  of  fund  arising  from  judicial  sale 
as  estoppel  against  suit  on  forthcoming  bond, 
see  Estoppel,  $  1. 

Ground  for  new  trial  in  action  on,  see  New 
Trial,  i  1. 

Liquidated  damages  or  penalties  for  breach,  see 
Damages,  g  3. 

Municipal  bonds,  see  Municipal  Corporations, 
I  9. 

Of  school  district,  see  Schools  and  School  Dis- 
tricts,   S    1. 

Sureties  on  bonds,  see  Principal  and  Surety. 

Bond*  for  performance  of  dutiei  of  trutt  or 
ofioe. 
See  Executors  and  Administrators,  (  1;    Re- 
ceivers, }  2. 

Bond*  in  judicial  proceedingt. 
See  Costs,  <  2. 
Bonds   in   legal    proceedings,    see    Appeal    and 

Error,  §}  4,  6. 
Certiorari  to  justice  of  the  i)eace,  see  Justices 

of  the  Peace,  t  3. 
Review  by  certiorari  of  decision  of  city  court, 

see  Courts,  {  4. 

S  1.    AetlABS. 

'Petition  on  contractor's  bond  held  good  as 
against  a  general  demurrer. — Thomason  v.  Keen- 
ey  (Ga.  App.)  470. 

A  general  allegation  of  performance  by  obligee 
of  conditions  of  the  bond  held  unnecessary. — 
Thomason  v.  Keeney  (Oa.  App.)  470. 

BOUNDARIES. 

Description  in  deed,  see  Deeds,  {  1. 

Parol  or  extrinsic  evidence  as  to,  see  Evidence, 

i  10. 

Proceedings    between    tenants   in   common,   see 

Tenancy  in  Common,  {  2. 
Special  or  local  laws,  see  Statutes,  i  2. 

Oeoffrapkioal  or  political  ditMon*. 
See  Counties,  f  1:    Municipal  Corporations,  { 
1 ;   Schools  and  School  Districts,  |  1. 

{    1.    Sesoriptloii. 

'Deeds  to  land  partly  bounded  by  a  railway 
right  of  way  held  to  convey  the  fee  to  the  cen- 
ter of  the  right  of  way.— Foster  v.  Foster  (S. 

c.)  saa 

I  6.  "Southwest  course"  defined.— Holden  v. 
Alexander  (S.  C.)  1108. 

$    2.    Evldenee,    AscertAlament,    aad    es- 
tabllshmeiit. 

*Where  a  line  has  been  located  by  an  execut- 
ed parol  agreement  between  adjoining  proprie- 
tors or  established  by  seven  years'  acquiescence, 
under  Civ.  Code  1896,  f  3247,  the  line  thus  es- 
tablixbed  is  binding'  on  the  grantees  of  sach 
proprietors.— Osteen  y.  Wynn  (Ga.)  37. 


*That  a  line  may  be  established  by  acquies- 
cence for  seven  years,  under  Civ.  Obde  1806,  ( 
3247,  it  is  not  necessary  that  the  acquiescence 
be  manifested  by  a  conventional  agreement. — 
Osteen  v.  Wynn  (Ga.)  37. 

'Where  a  boundary  line  is  established  by  oral 
agreement,  and  possession  be  held  to  it,  it  is 
not  necessary  that  the  possession  continue  for 
20  years.— Osteen  v.  Wynn  (Ga.)  87. 

*A  disputed  boundary  may  be  established  by 
oral  agreement,^  accompanied  by  actual  posses- 
sion or  by  acquiescence  for  seven  years,  as  pro- 
vided by  Civ.  Code  1895,  g  3247.— Osteen  v. 
Wynn  (Ga.)  37. 

Act  Dec.  17.  1901  (Acts  1901,  p.  89),  in 
amendment  of  Civ.  Code  1896,  {  3249.  held  not 
complied  with  by  an  adjoining  landowner  by 
filing  his  protest  to  boundary  lines,  as  run  by 
the  processioners  and  the  surveyor,  with  the 
cleric  of  the  superior  court,  rather  than  the  ordi- 
nary.—Moore  V.  Hood  (Ga.)  586. 

i  37.  Evidence  held  sufficient  to  locate  a  lot 
conveyed  by  deed.— Hanstein  v.  Ferrell  (N.  O.) 
1070. 

{  48.  Recognition  of,  and  acquiescence  in,  a 
line  by  adjoining  owners  as  the  division  line 
held  to  be  evidence  of  its  being  the  true  bound- 
ary.—Hanstein  V.  Ferrell  (N.  C.)  1070. 

BREACH. 

Of  condition,  see  Insurance.  g(  2,  3. 
Of  contract,  see  Contracts,  i  4 ;    Sales,  |  3. 
Of  covenant,  see  Covenants,  g  2. 
Of  warranty,   see   Sales,   gg   5,   7. 

BREACH  OF  THE  PEACE. 

See  Disturbance  of  Public  Assemblaxe. 

BRIDGES. 

Claims    against   county   for   bridge   work,    see 
Counties,  g  4. 

{    1.    B«giiilation  and  use  for  tr»T«L 

g  44.  Where  a  plank  in  a  bridge  gave  way, 
causing  injury  to  a  horse,  the  driver  was  not 
guilty  of  negligence,  though  he  had  pulled  the 
horse  to  one  side  of  the  bridge  to  avoid  a  hole 
on  the  other  side.— Sullivan  v.  City  of  Anderson 
(S.  C.)  862. 

{46.  In  an  action  against  a  city  for  injuries 
to  plaintiff's  horse  from  a  defective  bridge,  evi- 
dence held  to  show  that  defendant  should  have 
observed  the  defects,  and  made  the  requisite  re- 
pairs.— Sullivan  r.  City  of  Anderson  (S.  C.) 
862. 

g  46.  In  an  action  for  injury  to  plaintiff's 
horse  by  a  defective  plank  in  a  bridge,  evidence 
held  to  show  that  the  load  on  plaintiff's  wagon 
was  of  no  more  than  ordinary  weight. — Sullivan 
V.  City  of  Anderson  (S.  C.)  862. 

BRIEFS. 

Of  evidence  on  motion  for  new  trial,  see  New 

Trial,  {  2. 
Waiver  of  error  in  appellate  court  by  failure 

to  urge  in  brief,  see  Appeal  and  Error,  {  19. 

BROKERS. 

See  Principal  and   Agent. 
Remedies  of  parties  in  gambling  transactions, 
see    Gaming,    g    1. 

g  1.    Compensation  and  lien. 

*A  broker  employed  to  sell  real  estate  held 
to  be  entitled  to  commissions,  though  the  owner 


'Point  annotatad.    ■••  syllabna. 


Digitized  by 


Google 


1136 


62  SOUTHEASTERN  BEPORTEB. 


permitted  the  purchaser   to   rescind. — Bankers' 
Loan  &  Investment  Go.  v.  Spindle  (Va.)  266. 

{  2.    Aotton*  for  oompeniAttoii. 

A  broker  held  only  entitled  to  recover  interest 
on  contract  commissions  from  the  average  date 
the  installments  thereof  were  payable.— Bankers' 
Loan  &  Investment  Co.  v.   Spindle  (Va.)  266. 

BUILDING  CONTRACTS. 

Measure  of  damages  for  breach,  see  Damages, 
Performance    of,    see    Contracts,    S   4. 

BULK  STOCK  LAWS. 

As  denial  of  due  process  of  law,  see  Constitu- 
tional Law,  i  6. 

As  denial  of  equal  protection  of  law,  see  Con- 
stitutional Law,  S  S. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  Evidence,  S  3. 

In   criminal  prosecutions,   see   Homicide,   {  4. 


BURIAL 


See  Dead  Bodies. 


BY-LAWS. 

Of  mutual  benefit  insurance  association,  see  In- 
surance, i  6. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  Reformation  of  Instru- 
ments. 

Grounds  for  cancellation  of  contracts  for  sale 
of  realty,  see  Vendor  and  Purchaser,  S  2. 

Grounds  for  cancellation  of  contracts  in  gen- 
eral, see  Contracts,  t  3. 

Harmless  error,  see  Appeal  and,  Error,  {  16. 

Setting  aside  fraudulent  conveyances,  see  Fraud- 
ulent Conveyances,  S  3. 

i   I.     Rlsht  of  Msttom  *ad  defeasoi. 

}  31.  Eifect  on  the  grantee's  rights  of  a 
third  person's  fraud  in  procuring  a  conveyance 
stated.— Beeson  v.  Smith  (N.  C.)  888. 

i  S.    Pxoeeodlacs  and  vollof. 

'Where  the  city  of  Savannah  conveyed  a  part 
of  a  street  to  defendant,  it  is  a  necessary  party 
to  an  application  by  a  third  party  to  cancel  such 
deed.— Kehoe  v.  Rourke  (Ga.)  185. 

On  petition  to  cancel  deeds  and  mortgage  on 
the  ground  of  infancy,  plaintiff  held  not  entitled 
to  show  that,  if  she  could  not  recover  on  that 
ground,  she  would  nevertheless  be  entitled  to 
relief  because  she  had  obtained  a  reconveyance 
from  the  last  taker  under  the  chain  of  convey- 
ances attacked.— Gaskins  v.  Davis  (Ga.)  581. 

{51.  In  action  to  avoid  a  deed,  an  instruc- 
tion defining  undue  influence  held  not  objection- 
able as  laying  too  much  stress  on  the  element  of 
fraud.— Myatt  v.  Myatt  (X.  C.)  887. 

{  57.  In  an  action  to  cancel  a  deed,  procured 
through  fraud  or  undue  influence,  a  court  may 
set  it  aside  altogether,  or  only  sub  modo,  and 
administer  the  relief  required  by  justice. — Bee- 
son  V.  Smith  (K.  C)  8SS. 

CANDIDATES. 

For  office,  see  Elections,  {  S. 


CARRIERS. 

Admissions  by  agent  of  carrier  as  evidence,  see 

Evidence,  g   6. 
Applicability  of  instructions  to  case  in   action 

for  failure  to  re-ice  refrigerator  car,  see  Trial, 

8  9. 
As  agent  of  consignee,  see  Sales,  {  4. 
Assumptions  of  facts  In  instructions,  see  Trial, 

i  6. 
Carriage  of  passengers  by  vessels,  see  Shipping, 

S  1. 
Claim   for  loss   of   shipment   as   best   evidence 

in  action  for  i>enaltie8,  see  Evidence,  {  5. 
Conclusiveness   of  judgment   in   action   against 

connecting  carrier,  see  Judgment,  {  7. 
Construction  of  charge  to  jury  in  action  for  in- 

jurieSj  see  Trial,  (  12. 
Determination  and  disposition  on  appeal  or  writ 

of  error  in  action  for  damages  to  frugbt,  see 

Appeal  and  Error,  g  24. 
Direct    or   remote    consequences    of   breach    <^ 

contract  of  transportation,  see  Damages,  S  2. 
Documentary  evidence  in  action  for  injuries  to 

shipment  of  lire  stock,  see  Evidence,  g  9. 
Duplicity    in    indictment    for   offenses    by    car- 
rier, see  Indictment  and  Information,  %  4. 
Election   between   causes  of  action   pleaded   in 

action  for  injuries  to  passenger,  see  Pleading, 

S  & 

Harmless  error  in  action  on  bill  of  lading,  see 
Appeal  and  Error,  g  16. 

Hearsay  evidence  in  action  for  injuries  to  ship- 
ment of  live  stock,  see  Evidence,  {  8. 

Joinder  of  causes  of  action  against,  see  Action. 
§3. 

Jurisdiction  of  action  for  breach  of  public  duty 
by,  see  Justices  of  the  Peace,  g  1. 

Laws  imposing  penalty  as  denial  of  eqnal  pro- 
tection of  law,  see  Constitutional  Law,  g  5. 

Laws  relating  to  penalties  against  as  burden  on 
interstate  commerce,  see  Commerce,  g  2. 

Nominal  damages  for  wrongful  stoppage  in 
transit  of  shipment  of  live  stock,  see  Damages, 

i  !• 

Opinion  evidence  in  action  for  injuries  to  ship- 
ment of  live  stock,  see  Evidence,  }  11. 

Parol  or  extrit^sic  evidence  affecting  contract 
of  transportation,  see  Evidence,  g  10. 

Res  gestie  in  action  for  injuries  to  passenger, 
see  Evidence,  g  4. 

Restraining  judicial  sale  of  freight  car,  see  Ju- 
dicial Sales. 

Subjects  of  interstate  commerce  regulation^, 
see  Commerce,  g  1. 

Undue  prominence  of  particular  mattera  in  in- 
structions, see  Trial,  g  8. 

Validity  of  release  for  injuries  to  passenger,  see 
Release,  g  1. 

Violation  of  Sunday  laws,  see  Sunday. 

g   1.    Ceatrol  aad  i«c«latl«M  mt  ««^UM«m 
earrlers. 

g  32.  A  refusal  to  issue  througji  bills  of  lad- 
ing or  furnish  cars  to  connecting  carriers  in  re- 
spect to  shipments  of  cotton  seed  held  not  in 
violation  of  rule  36  of  the  Railroad  Commission 
of  Georgia,  re<^uiring  railroads  to  afford  all  per- 
sons equal  facilities  without  unjust  discrimina- 
tion.— Augusta  Brokerage  Co.  v.  Central  of 
Georgia  Ry.  Co.  (Ga.  App.)  996. 

g  32.  A  refusal  to  deliver  cars  of  cotton  seed 
upon  a  warehouse  side  track  as  was  done  for 
other  consifmees  held  a  violatioo  of  mle  36  of 
the  Railroad  Commission  of  Georgia. — Aogusta 
BnAerage  Co.  ▼.  Gentral  of  Georgia  By.  O 
(Ga.  App.)  996. 

In  an  action  against  a  carrier,  based  on  Re- 
visal  1905,  g  2632.  to  recover  the  penalty  for  a 
failure  to  deliver  goods  shipped  within  a  rea- 
sonable time,  mere  proof  of  nondelivery  rais>~s 
a  presumption  of  negligence,  and  casts  th^ 
burden  on  the  defendant  to  prove  loss  without 
its  default— Robertson  t.  'Atlantic  Coast  Line 
R.  Co.  (N.  C.)  413. 
Bee  ipllnWi. 
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Bevisal  1905,  |  2632,  gives  a  right  of  action 
for  a  penalty  from  a  carrier  for  a  failure  to  de- 
liver goods  shipped  within  a  reasonable  time  di- 
rect to  "the  party  aggrieved,"  and  does  not  per- 
mit such  action  on  relation  of  the  state. — 
Robertson  t.  Atlantic  Coast  Line  R.  Co.  (N.  C.) 
413. 

In  an  action  for  the  statutory  penalty  for  a 
carrier's  failure  to  accept  meat  tor  shipment, 
the  evidence  held  to  show  that  the  meat  was  not 
tendered  for  shipment. — Cox  v.  Atlantic  Coast 
Line  R.  Co.  <N.  C.)  666. 

Under  Revival  1905,  {{  2631.  2632,  a  carrier 
held  to  have  incurred  no  penalty  for  not  ship- 
ping goods  by  a  certain  train,  even  though  the 
carrier's  employe  used  discourteous  language  in 
refusing  the  shipment.— Cox  v.  Atlantic  Coast 
Line  R.  Co.  (N.  C.)  656. 

*A  consignee  held  entitled  to  recover  a  penal- 
ty under  Revisal  1905,  S  2634.  where  the  carrier 
voluntarily  pays  a  claim  for  lost  goods  after  the 
time  limited  by  the  statute.— B.  F.  D.  Albrit- 
ton  &  Co.  V.  Atlantic  Coast  Line  R.  R.  (N.  0.) 
697. 

'Under  Revisal  1905,  i  2634,  consignee  held 
not  to  waive  a  penalty  by  receiving  the  amount 
of  a  claim  against  a  carrier  for  lost  goods. — B. 
F.  D.  Albritton  &  Co.  v.  Atlantic  Coast  Line 
R.  B.  (N.  C.)  597. 

S  20.  In  an  action  under  Revtsal  1005,  i 
2634,  imposing  a  penalty  for  a  carrier's  failure 
to  adjust  a  claim  for  loss  of  freight  within  a  cer- 
tain time,  provided  that,  unleEB  the  consignee 
recover  the  full  amount  claimed,  no  penalty 
shall  be  allowed,  the  burden  is  on  defendant  to 
prove  that  the  claim  was  not  filed  or  that  it 
was  excessive. — Babon  v.  Atlantic  Coast  Line 
B.  Co.  (N.  C.)  743. 

i  20.  Under  Revisal  1905,  {  2634,  imposing  a 
penalty  for  a  carrier's  failure  to  adjust  a  claim 
for  loss  of  freight,  provided  that  the  claimant 
may  not  recover  the  penalty  unless  he  recover 
tlie  full  amount  of  his  claim,  that  the  carrier 
voluntarily  paid  the  claim  for  loss  after  judg- 
ment for  plaintiff,  and  while  an  appeal  there- 
from was  pending,  did  not  prevent  a  recovery 
of  the  penalty.— Rabon  v.  Atlantic  Coast  Line 
B.  Co.  (N.  C.)  743. 

Where  there  is  total  loss  of  freight  and  settle- 
ment therefor,  held,  tlmt  24  St.  at  Large,  p. 
671,  providing  a  penalty  for  delay  in  transpor- 
tation, gives  the  consignee  no  right  of  action.— 
Macon  y.  Southern  By.  Co.  (S.  C.)  S. 

•Act  1904  (Laws  1904,  p.  671),  prohibiting  de- 
lay in  transportation  of  freight  1^  lailroaos  in 
the  state,  suoject  to  a  penalty,  held  not  to  ap- 

§Iy  to  a  transportation  partly  out  of  the  state; 
lie  delay  being  wholly  out  of  the  state.— Hun- 
ter v.  Charleston  &  W.  C.  By.  Co.  (8.  C.)  18. 

Penalty  for  delay  in  transportation  of  freight 
held  not  recoverable  under  Act  1904  (Laws 
1904,  p.  671),  without  evidence  that  the  delay 
was  within  the  state.— Frasler  y.  Charleston  « 
W.  C.  By.  Co.  (S.  C.)  14. 

i  2.    OKTvlAce  of  cttod»-^DeU-rery  to  e»r- 
rier. 

*A  common  carrier  is  bound  to  receive  all 
goods  otFered  that  he  is  able  and  accustomed  to 
carry,  and  to  transport  such  goods  and  deliver 
them  pursuant  to  the  carriage  contract. — Shell- 
nnt  V.  Central  of  Oeor^a  Ry.  Co.  (Oa.)  294. 

Under  rule  26  of  the  railroad  commission  and 
the  common  law,  a  tender  of  a  car  load  of  such 
commodities  as  under  the  rules  of  the  commis- 
sion are  to  be  loaded  by  the  shipper  is  not  a 
good  tender,  where  the  car  on  which  the  goods 
were  when  offered  for  transportation  was  the 
car  of  another  line  and  was  in  bad  order.— Cen- 


tral of  Georgia  Ry.  Co.  y.  Cook  &  Lockett  (Oa. 
A  pp.)  464. 

Where  a  car  load  of  staves  was  offered  for 
shipment  on  the  car  of  another  railway,  and  the 
car  was  in  a  dangerous  <!ondition,  it  was,  under 
the  rules  of  the  railroad  commission,  the  duly 
of  the  shipper,  or  of  the  railroad  company  offer- 
ing the  car  for  further  shipment,  to  load  such 
staves  on  another  car.— Central  of  Georgia  Ry. 
Co.  y.  Cook  &  Lockett  (Ga.  App.)  464. 

i  8.     —  Bills   of   ladlns,    sUppins   ro- 
oeipta,   and    special    oomtraots. 

Bill  of  lading  is  only  prima  facie  evidence  of 
the  receipt  of  the  goods,  and  if  the  bill  is  issued 
before  the  goods  are  tendered  it  does  not  become 
effective  until  the  goods  are  offered  in  such  con- 
dition that  carrier  sbonld  receive  them.— Oentral 
of  Georgia  Ry.  Co.  y.  Cook  &  Lockett  (6a. 
App.)  464. 

*The  holder  of  a  draft,  who  takes  an  attached 
bill  of  lading  by  assignment  as  security  for  the 
amount  advanced  on  the  draft,  becomes  the  own- 
er of  the  goods,  as  against  the  acceptor,  to  an 
extent  sufficient  to  protect  his  claim.— Mason  y. 
Nelson   (N.   C.)'  «&. 

'Where  a  bank  for  a  valuable  consideration 
takes  an  assignment  of  a  bill  of  lading  with 
draft  attached,  the  consignee  of  the  goods  takes 
subject  to  the  rights  of  the  bank. — Mason  v. 
Nelson  (N.  C.)  (KSS. 

*The  fact  that  a  buyer  of  goods  under  a  con- 
tract of  warranty  is  compelled  to  pay  the  draft 
for  the  price  before  be  can  examine  the  goods 
held  not  to  make  buyer  oJF  the  draft  with  Mil  of 
lading  attached  liable  for  the  breach  of  the  war- 
ranty.—Mason  y.  Nelson  (N.  C.)  625. 

*Buyer  of  a  draft  for  the  price  of  goods  with 
bill  of  ladingattached  held  not  liable  for  breach 
of  warranty  in  the  sale  of  the  goods. — Maaon  v. 
Nelson  (N.  C.)  625. 

I  4.    — —  OnmMif  aad  oontvol  of  sooda. 

8  72.  Under  shipment  of  iron  to  the  seller's 
order,  "notify"  the  purchaser,  title  held  not  to 
pass,  and  the  purchaser  required  to  look  to  the 
seller,  not  the  carrier,  for  damage  for  delay. — 
Asheboro  Wlieelbarrow  &  Mfg.  Co.  y.  South- 
em  Ry.  Co.  (N.  C.)  1001. 

I   i,    —  TlraMportetlon 

'   oy  oarriov. 

*Where  a  shipper's  possession  is  apparently 
rightful,  the  carrier  is  not  liable  to  the  true 
owner  for  conversion,  unless  the  latter  inter- 
venes before  the  goods  are  delivered  and  de- 
mdnds  them,  or  gives  notice  of  his  right  to  the 
property,  etc.— Shellnut  v.  Central  of  Georgia 
Ry.  Co.  (Ga.)  294. 

A  shipper  of  goods  to  be  sold  by  the  consignee 
for  his  benefit  may  maintain  an  action  for  their 
value  against  the  carrier  where  they  were  not 
delivered,  and  recover  the  penalty  for  unrea- 
sonable delay  in  delivery  allowea  by  Revisal 
1905,  {  2632.— Robertson  y.  Atlantic  Coast  Line 
R.  Co.  (N.  C.)  413. 

Rule  respecting  notice  to  be  given  by  a  carrier 
of  goods  on  their  arrival,  as  affected  by  O>rpo- 
ratfon  Commission  rale  1,  stated. — Poythress  y. 
Durham  &  S.  Ry.  Co.  (N.  O.)  515. 

A  railroad  company's  liability  for  destruction 
of  goods  held,  to  be  that  of  a  carrier  and  not 
of  a  warehouseman,  where  it  held  them  as  car- 
rier when  it  wrongfully  refused  to  allow  plain- 
tiff to  take  them.— Catlett  v.  Charleston  ft  W. 
C.  Ry.  Co.  (S.  C.)  315. 

f  6.    •^—  Delay  in  traaaportatton  or  do- 
liTery. 

'Where  goods  have  a  market  value,  the  meas- 
ure of  damages  for  failure  to  deliver  is  usually 
the  difference  l>etween  the  market  value  at  the 
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proper  time  of  delivery  and  that  when  they  were 
delivered,  except  when  they  were  ordered  for  a 
special  purpose  known  to  the  carrier,  when  it 
is  responsible  for  all  damages  attributable  to 
the  delay. — Harper  Furniture  Co.  v.  Southern 
Express  Go.  (N.  O.)  145. 

*In  an  action  for  damages  for  wrongful  de- 
lay in  delivering  goods  by  an  express  comjMiny, 
facts  held  sufficient  to  give  defendant  notice 
that  damages  beyond  the  ordinary  amount  might 
reasonat^  be  expected  in  case  of  delay  in  de- 
livery.—Harper  Furniture  Co.  v.  Southern  Ex- 
press Co.  (N.  C.)  145. 

*In  an  action  against  an  express  company  to 
recover  for  wrongful  delay  in  delivering  goods, 
the  evidence  held  sufficient  to  take  the  question 
of  the  amount  of  damages  for  delay  in  deliv- 
ery to  the  jury.— Harper  Furniture  Co.  v.  South- 
em  Express  Co.  (N.  C.)  145. 

In  an  action  by  a  seller  to  recover  the  value 
of  goods  against  a  carrier,  whether  under  the 
contract  of  sale  the  goods  were  to  be  actually  de- 
livered to  the  buyer,  or  whether  they  were  to  be 
delivered  free  on  board  cars,  held  to  be  for  the 
jury. — Acme  Paper  Box  Factory  T.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  557. 

{  105.  Damages  because  plant  was  idle  held 
not  recoverable  on  delay  in  a  shipment  of  iron, 
where  there  was  nothing  to  indicate  the  use  to 
which  the  iron  was  to  be  put,  or  of  any  special 
damage.— Asheboro  Wheelbarrow  &  Mfg.  Co. 
V.  Southern  Ry.  Co.  (N.  O.)  1091. 

S  105.  Carrier  held  not  liable  for  delay  in 
shipment  of  buggies  for  the  difference  between 
the  -price  the  owner  might  have  obtained  by 
sales  in  the  usual  course  of  his  business,  had  the 
buggies  arrived  in  due  time,  and  the  price  rea- 
lized at  a  forced  sale  due  to  a  lack  of  storage 
capacity  when  the  buggies  arrived. — Rutland  v. 
Southern  Ry.  Co.  (S.  C.)  865. 

I  105.  Measure  of  damages  for  delay  in  a 
shipment  of  buggies  declared. — ^Rutland  ▼.  Somth- 
«m  Ry.  Co.  (S.  C.)  865. 

{  105.  Special  damages  for  delay  In  deliver- 
ing goods  are  recoverable  only  on  showing  notice 
-of  special  circumstances-  at  the  time  of  shipment. 
— Kolb  V.  Southern  Ry.  Co.  (S.  C.)  872. 

i  105.  That  a  carrier  was  notified  that,  gin 
machinery  delayed  in  transportation  was  badly 
needed  was  insufficient  to  charge  it  with  notice 
that  the  consignee  had  special  need  for  the  ma- 
chinery.—Kolb  V.  Southern  Ry.  Co.  (S.  C.)  872. 

}  7.    ^— •  Xioss  of  or  injnry  to  sooda. 

*In  an  action  against  a  railroad  for  failure 
to  deliver  a  parcel  deposited  in  its  parcel  room, 
plaintiff  need  not  show  that  its  loss  was  due  to 
the  company's  negligence.— Terry  v.  Southern 
Ry.  Co,  (S.  C.)  249. 

Plaintiff,  under  his  complaint  for  injury  to 
shipment  through  failure  to  re-ice  car,  held 
entitled  to  show  schedule  time  for  car  in  con- 
nection with  delay,  as  showing  necessity  for 
more  re-icing.— Geraty  v.  Atlantic  Coast  Line  R. 
Co.  (S.  C.)  444. 

Time-table  printed  a  year  before  the  shipment 
in  question  held  admissible  against  a  carrier,  in 
the  absence  of  evidence  of  change.— Geraty  v. 
Atlantic  Coast  Line  R.  Co.  (S.  C.)  444. 
I   8.    —  Carrier  «•  warelioiiaein«n. 

Rule  as  to  what  constitutes  reasonable  time 
in  which  a  consignee  of  goods  must  remove 
them,  as  affecting  the  carrier's  liability  for  their 
loss,  stated.— Foythress  v.  Durham  &  S.  Ry. 
Co.  (N.  C.)  515. 

*Rule  as  to  when  a  carrier  of  goods  becomes 
a  warehouseman  stated.— Poytbress  t.  Durham 
&  S.  Ry.  Co.  (N.  C.)  515. 

{   9.    Umltatloii  of  UabUity. 

•A  carrier  by  special  contract  can  limit  the 
liability  which  the  law  imposes  upon  it,  but  not 


to  the  extent  of  exempting  it  from  its  own  neg- 
ligence.—Brftnnon  &  Potts  V.  Atlanta  A  W.  P. 
R.  Co.  (Ga.  App.)  408. 

A  carrier  held  to  have  acted  as  a  w&rdioiise- 
man  in  receiving  goods  in  its  parcel  room  for 
safe-keeping,  and  to  have  a  right  to  limit  its 
liability  to  |10  in  case  of  loss  of  the  goods. — 
Terry  t.  Soatbem  By.  Co.  (S.  C.)  2*0. 

'Clauses  in  bill  of  lading  exempting  carrier 
from  liability  for  delay  in  transportation  held 
not  to  relieve  from  obligation  to  re-ice  refrigera- 
tor car  shipment.— Geraty  v.  Atlantic  Coast  Line 
R.  Co.  (S.  C.)  444. 

I  lO.   —  Conneotlne  earriers. 

i  187.  In  an  action  for  injury  to  a  shipment 
of  corn  received  from  another  carrier  at  desti- 
nation in  bud  order,  where  plaintiff  did  not  atiow 
a  through  contract  of  carriage  and  there  was  no 
evidence  as  to  who  furnished  the  car,  a  nonsuit 
was  properly  ordered. — Brooke  v.  Nashville,  C. 
&  St.  L.  Ry.  Co.  (Ga.  App.)  1002. 

5  11>  ^—  Charces  and  Ueas. 

*At  common  law  a  connecting  carrier  held  not 
bound  to  comply  with  the  contract  fixed  by  the 
initial  carrier,  unless  the  latter  acted  with  au- 
thority as  his  agent— Reynolds  &  Craft  v.  Sea- 
board Air  Line  Ry.  (S.  C.)  443. 

(12.  ——  Dlaerimlnatleii  and  overekarse. 

A  connecting  carrier,  a  party  to  contract  of 
through  shipment  made  by  the  initial  carrier 
with  authority,  is  bound  to  pay  back  to  the 
shipper  any  excess  of  freight  charges  received. 
—Reynolds  &  Craft  v.  Seaboard  Air  Line  By. 
(S.  C.)  445. 

Under  24  St  at  Large,  p.  1,  a  connecting  car- 
rier heid  a  party  to  a  contract  of  through  ship- 
ment, and  liable  to  the  shipper  for  exacting  ex- 
cessive freight  charges. — Reynolds  &  Craft  v. 
Seaboard  Air  Line  By.  (S.  C.)  445. 

(IS.  Oarriace  of  live  stock. 

*That  a  contract  for  the  shipment  of  an  an- 
imal provides  that  the  shipper  shall  nnload  the 
stock  does  not  affect  the  duty  of  the  carrier  to 
have  a  safe  place  at  which  to  unload  the  stock, 
unless  the  unsafe  condition  was  known  to  the 
shipper  and  he  took  the  risk  of  injury. — ^Bran- 
non  &  Potte  v.  Atlanta  &  W.  P.  R.  Co.  (Ga. 
App.)  468. 

♦A  carrier  is  liable  for  injuries  sustained  by 
animals  shipped  while  being  unloaded,  in  conse- 
quence of  insufficient  facilities  used  by  it — 
Brannon  &  Potte  v.  Atlanta  ft  W.  P.  R.  Cow 
(Ga.  App.)  468. 

*A  petition  in  an  action  against  a  railroad 
comiiany  to  recover  for  the  value  of  a  mule  ship- 
ped held  to  state  a  cause  of  action. — Brannon 

6  Potts  V.  Atlanta  ft  W.  P.  R.  Go.  (Ga.  App.) 
468. 

*A  general  allegation  that  a  carrier  had  re- 
ceived a  shipment  in  piod  order,  but  delivered 
it  in  a  damaged  condition,  held  sufficient  to  put 
the  carrier  on  its  defense.— Brannon  &  Potts  v. 
Atlanta  ft  W.  P.  R.  Co.  (Ga.  App.)  46a 

Effect  of  proof  of  injury  to  a  live  stock  ship- 
ment while  in  the  carrier's  possession  stated. — 
Jones  V.  Atlantic  Coast  Line  R.  O.  (N.  C.)  S21. 

Facts  held  to  rebut  the  presumption  of  neg- 
ligence on  the  part  of  a  carrier  arising  from  the 
fact  of  injury  to  live  stock  while  in  its  posses- 
sion.— Jones  V.  Atlantic  Coast  Line  R.  Co.  (>'. 
C.)  521. 

*In  an  action  against  a  carrier  for  loss  of  live 
stock,  evidence  held  sufficient  to  sustain  a  find- 
ing that  injury  to  an  animal  occurred  while  in 
possession  of  the  carrier. — Jones-Lane  Co.  v. 
Atlantic  Coast  Line  R.  Co.  (N.  C.)  701. 

*Proof  that  live  stock  was  injured  while  in 
the  possession  and  under  the  care  of  a  carrier 
receiving  it  for  transportation  is  sufficieut  to 
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take  the  caae  to  the  jnry. — ^Jones-Lane  Go.  t. 
Atlantic  Coast  Line  R.  Co.  (N.  C.)  701. 

*A  stipulation  iu  a  contract  ot  carriage  Aeld 
not  to  avail  the  carrier,  where -'the  property 
was  injured  while  in  its  custody  ana  before 
deliTery  to  the  shipper.— Jones-Lane  Co.  t.  At- 
lantic Coast  Line  B.  Co.  (N.  0.)  701. 

*A  stipulation  in  a  shipping  contract  that  in 
consideration  of  a  lower  rate  granted  him 
the  shipper  will  give  notice  iu  writing  of  his 
claim  bisfore  the  property  is  removed  from  the 
place  of  destination  is  reasonable. — Jones-Lane 
Co.  V.  Atlantic  Coast  Line  K.  Co.  (N.  C.)  701. 

*A  stipulation  in  a  contract  for  the  shipment 
of  proMoty  held  reasonable  and  valid.— Joues- 
Lane  Co.  t.  Atlantic  Coast  Line  R.  Co.  (N.  C.) 
701. 

*A  stipulation  iu  a  shipping  contract  that  in 
case  of  loss  or  damage  the  carrier  shall  not  be 
liable  beyond  an  agreed  value  held  valid. — 
Jones-Lane  Co.  t.  Atlantic  Coast  Line  B.  Co. 
(N.  C.)  701. 

i  218.  .  Where  a  carrier  contracts  for  exemp- 
tion from  certain  of  its  common-law  liabilities, 
and  then,  without  necessity  due  to  unforeseen 
emergencies,  materially  deviates  from  the  route 
agreed  on,  the  special  exemptions  in  the  contract 
terminate  and  the  common-law  liability  attaches ; 
the  contract  for  exemptions  applying  only  to 
the  agreed  route.— Davis  Bros.  v.  Blue  Ridge 
By.  Co.  (S.  C.)  856. 

f  228.  Evidence  as  to  railroad  rates  held  ad- 
missible in  an  action  against  a  carrier,  though 
contradictory  of  plaintiff's  written  contract  of 
shipment,  where  defendant  had  not  introduced 
the  written  contract— Davis  Bros.  v.  Blue  Ridge 
By.  Co.  (S.  C.)  856. 

I  228.  Under  a  contract  exempting  a  carrier 
from  liability  except  for  negligence,  the  burden 
is  on  the  carrier  to  show  that  loss  or  damage 
did  not  result  from  its  negligence. — Davis  Bros. 
V.  Blue  Ridge  By.  Co.  (S.  C.)  856. 

S  229.  The  measure  of  damages  for  the  injury 
to  mules  by  a  carrier  during  transportation  held 
to  be  the  difference  between  their  market  value 
at  destination  uninjured  by  the  carrier  and  their 
value  there  as  injured. — Davis  Bros.  v.  Blue 
Ridge  By.  Co.  (S.  C.)  856. 

S  230.  E>vidence  held  to  warrant  a  charge  on 
waiver  by  a  carrier  of  a  written  notice  of  claim 
for  injuries  to  stock  shipped.- Davis  Bros.  v. 
Blue  Ridge  Ry.  Co.  (S.  C.)  856. 

§  14.  Carriage  of  passengers       Belatioii 
betiveen  carrier  and  passenger. 

g  245.  In  an  action  for  injuries  to  a  passen- 
ger, a  petition  failing  to  state  where  plaintiff 
purchased  his  ticket,  and  when  and  wnere  he 
became  a  passenger,  is  subject  to  special  de- 
murrer.— Charleston  &  W.  C.  Ry.  Co.  v.  Boyd 
(Ga.  App.)  714. 

That,  when  one  becomes  a  passenger  by  the 
purchase  of  a  ticket,  be  remains  such  till  he 
reaches  his  destination,  held  not  the  law  with- 
out qualification. — Du  Bose  t.  Atlantic  Coast 
Une  B.  Co.  (S.  C.)  255. 

^  16.  — —  Ferformanoe    of    oontract     of 
transportation. 

A  railway  company,  which  has  sold  a  passen- 
ger a  ticket  on  a  certain  train,  commits  a  breach 
of  public  duty  by  causinp  the  train  to  leave 
from  the  station  yards  without  coming  to  the 
depot— Payton  v.  Gulf  Line  By.  Co.  (Ga.  App.) 
469. 

I  276.  Evidence  held  to  show  that  a  railway 
ticket  agent  was  nefrligent  in  failing  to  notify 
another  agent  to  deliver  a  ticket  to  plaintiff, 
for  which  her  agent  had  paid.— Reeves  v.  Sea- 
board Air  Line  By.  (N.  CT)  1078. 

I  276.  Hlvidence  held  to  show  that  a  railway 
ticket  acent  was  authorized  to  receive  money 


for  a  ticket  reading  from  another  station  to 
his.— Reeves  v.  Seaboard  Air  Line  By.  (N.  O.) 
1078. 

{  2G4.  Facts  held  to  show  a  cause  of  action 
against  a  carrier  for  breach  of  an  agent's  agree- 
ment to  notify  another  agent  to  deliver  a  ticket. 
—Reeves  v.  Seaboard  Air  Line  Ry.  (N.  C.) 
1078. 

For  delay  of  passenger  in  missing  a  train  at 
a  connecting  point  held  she  could  recover,  if 
it  was  due  to  the  carrier's  negligence.— Taber 
V.  Seaboard  Air  Line  Ry.  (S.  C.)  311. 

*A  carrier  held  ordinarily  to  be  under  the  duty 
to  run  on  schedule  time  and  make  connections. 
—Taber  v.  Seaboard  Air  Line  Ry.  (S.  C.)  311. 

Evidence  held  not  to  show  willful  or  wanton 
breach  of  duty  by  carrier,  authorizing  punitive 
damages  to  passenger.— Taber  ▼.  Seaboard  Air 
Line  Ry.   (S.  C.)  311. 

Evidence  held  not  to  conclusively  overcome 
presumption  of  negligence  of  carrier  in  failing 
to  make  schedule  connect  'us. — Taber  v.  Sea- 
board Air  Line  Ry.  (S.  C.)  ^11.    . 

A  carrier  having  failed  to  make  schedule 
time,  to  the  damage  of  a  passenger,  held  there 
is  a  presumption  of  negligence,  imposing  the 
burden  of  proof  on  the  carrier. — Taber  v.  Sea- 
board Air  Line  Ry.  (S.  C.)  311. 

*A  passenger  held  entitled  to  damages  for 
nervous  breakdown  directly  due  to  the  carrier's 
negligence. — Taber  v.  Seaboard  Air  Line  Ry. 
(S.  C.)  311. 

{16.  — ^  Personal  Injuries. 

'Allegations  in  an  action  against  a  street 
railway  company  for  injury  sustained  by  a 
passenger  because  of  the  overcrowded  condition 
of  the  car  held  to  state  a  cause  of  action. — 
WorthiuRton  v.  Georgia  Ry.  &  Electric  Co. 
(Ga.)  525. 

•Degree  of  care  due  a  person  riding  on  con- 
ductors invitation  declared. — Southern  Ry.  Co. 
V.  Decker  (Ga.  App.)  678. 

*A  permit  to  ride  on  freight  engines  at  the 
party's  own  risk  held  not  to  cover  an  injury 
not  due  to  any  risk  of  riding  on  the  engine. — 
Southern   Ry.  Co.   v.  Decker  (Ga,  App.)  678. 

f  314.  A  petition  in  an  action  for  injuries 
to  a  passenger  held  not  subject  to  a  special  de- 
murrer because  failing  to  state  the  position  of 
plaintiff  before  he  went  out  on  the  platform. — 
Charleston  &  W.  O.  Ry.  Co.  v.  Boyd  (Ga.  App.) 
714. 

{  314.  In  an  action  for  injuries  to  a  pas- 
senger, the  petition  is  subject  to  special  de- 
murrer where  it  fails  to  aver  how  far  the  train 
was  from  the  station  when  plaintiff  went  out  on 
the  platform  to  alight.— Charleston  &  W.  C.  By. 
Co.  V.  Boyd  (Ga.  App.)  714. 

I  314.  A  petition  in  an  action  for  injuries 
from  a  train,  which  fails  to  aver  how  far  the 
train  was  from  the  station  when  plaintiff  was 
thrown  to  the  ground  from  the  platform,  was 
subject  to  special  demurrer. — Charleston  «  W. 
C.  By.  Co.  V.  Boyd  (Ga.  App.)  714.. 

i  314.  An  allegation  in  a  complaint  for  in- 
juries to  a  passenger  that  in  matters  and  things 
herein  related  plaintiff  was  in  the  exercise  of 
reasonable  care,  and  was  free  from  fault  is 
not  demurrable. — CJharleston  &  W.  C.  By.  Co. 
V.  Boyd  (Ga.  App.)  714. 

{  314.  An  allegation  in  a  petition  for  injuries 
to  plaintiff  that  his  fall  was  due  wholly  to  de- 
fendant's negligence  is  subject  to  special  demur- 
rer in  failing  to  allege  wherein  the  negligence 
consisted.— Charleston  &  W.  C.  By.  Co.  v.  Boyd 
(Ga.  App.)  714. 

f  316.  The  presumption  of  negligence  created 
by  Civ.  Code  1895,  1  2321,'  against  a  railroad 
company,  held  not  to  arise  unless  the  proximate 
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cause  of  the  damage  was  the  operation  of  its 
locomotives,  cars  or  other  machinery,  or  the  act 
of  some  employe. — Smith  T.  Atlantic  Coast  Line 
R.  Co.  (Ga.  App.)  1020. 

{  316.  The  word  "running,"  aa  used  in  Civ. 
Code  1895,  i  2321,  creating  a  presumption  of 
negligence  against  a  railroad  company  where 
damage  is  done  by  the  running  of  its  locomotives, 
cars,  or  machinery,  defined. — Smith  v.  Atlantic 
Coast  Line  R.  Co.  (Ga.  App.)  1020. 

i  320.  Evidence  In  an  action  for  injuries  to 
an  intending  passenger  held  sufficient  to  require 
a  submission  of  his  case  to  the  jury.— Smith  v. 
Atlantic  Coast  Line  R.  Co.  (Ga.  App.)  1020. 

Instruction  aa  to  a  passenger  becoming  a 
trespasser  to  whom  the  carrier  owes  duty  only 
as  a  trespasser  held  correct,  considered  with 
reference  to  certain  evidence  in  the  case. — Du 
Bose  V.  Atlantic  Coast  Line  R.  C!o.  (S.  C.)  255. 

'Modification  of  instruction  as  to  duty  of 
carrier  to  furnish  "equal  facilities"  to  passen- 
gers to  hoard  trains  from  either  side  of  train 
held  proper.— Du  Bose  v.  Atlantic  Coast  Line 
R.  Co.  (S.  C)  255. 

*The  slightest  neglect  against  which  human 
prudence  and  foresight  might  have  guarded,  and 
by  reason  of  which  an  injury  may  have  been 
occasioned,  renders  a  carrier  liable  for  an  in- 
jury to  a  passenger.— Roanoke  Ry.  ft  Electric 
Co.  v.  Sterrett  (Va.)  885. 

Where  an  accident  arises  from  a  hidden  de- 
fect, which  a  thorough  examination  would  not 
disclose,  and  which  could  not  be  guarded  against 
by  the  exercise  of  a  sound  judgment  and  the 
most  vigilant  oversight,  a  carrier  is  not  liable 
for  an  injui?  to  a  passenger  resulting  therefrom. 
—Roanoke  Ry.  &  Electric  Co.  v.  Sterrett  (Va.) 
385. 

*The  presumption  of  a  carrier's  negligence 
held  not  to  arise  from  the  mere  fact  of  an  ac- 
cident to  a  passenger,  but  to  depend  upon  the 
nature  of  the  accident,  which  must  be  such  as 
does  not  usually  happen  to  passengers  when  due 
care  is  exercised  by  the  carrier.— Reanoke  Ry. 
&  Electric  Co.  v.  Sterrett  (Va.)  385. 

Evidence  held  to  sustain  the  theory  that  the 
collapse  of  a  bridge  was  cansed  by  a  hidden 
defect  in  the  weld  of  a  cord  which  supported 
the  entire  structure,  which  defect  could  not 
have  been  detected  by  the  utmost  scrutiny. — 
Roanoke  Ry.  &  Electric  Co.  v.  Sterrett  (Va.) 
385. 

•A  requested  charge  on  the  burden  of  proof 
in  an  action  by  a  passenger  against  a  carrier 
for  an  injury  resulting  from  a  collapse  of  a 
railroad  bridge  held  properly  modified  by  the 
court.- Roanoke  Ry.  &  Electric  Co.  v.  Ster- 
rett (Va.)  385. 

i  320.  Evidence  held  to  authorize  submission 
of  the  question  of  a  street  car  having  stopped 
to  receive  passengers  when  plaintiff  attemptea  to 
board  it.— Blue  Ridge  Light  ft  Power  Co.  v. 
Price  (Va.)  938. 

{17.  —  EJeetioa  of  v»uueitig«r»  sad  lii> 

Evidence  held  not  to  show  unlawful  eviction 
or  willful  disregard  of  a  passenger's  rights  by 
a  carrier,  so  as  to  authorize  punitive  damages. 
— Taber  v.  Seaboard  Air  Line  Ry.  (S.  C.)  311. 

i  18.  —  pBl«oe  o»ra  *nd  de*pliut  ears. 

♦The  carrier  held  not  liable  for  failure  of 
Pullman  car  porter  to  make  up  berth. — Xaber  v. 
Seaboard  Air  Line  Ry.  (S.  C.)  311. 


CARRYING  WEAPONS. 

See  Weapons. 

•Point 


CATTLE 

Prohibition  against  running  at  large  In  dtiei, 
see  Municipal  Cori>orations,  |  7. 

CAUSE  OF  ACTION. 

See  Action;   Malicious  Prosecution,  {  1. 

CAVEATS. 

To  probate  of  will,  see  Wills,  |  3; 

CERTAINTY. 

In  pleading,  see  Pleading,  i  1. 
Of  contract  within  statute  of  frauds,  aee  Fraatta, 
Statute  of,  {  4. 

CERTIFICATE. 

Of  architect  as  to  performance  of  contract,  aee 

C!ontracts,  {  4. 
Of  officer  to  deposition,  see  Depositions. 
Of  record  for  purpose  of  review,  see  Appeal  and 

Error,  g{  6,  8. 
Right  of  court  of  appeals  to  certify  qnestions 

settled  by  Supreme  Court,  see  Courts,  §  5. 
To  bill  of  exceptions,  in  criminal  prooecntion, 

see  Criminal  Law,  t  27. 

CERTIORARI. 

Review  by  certiorari  of  decision  of  city  court, 

see  Courts,  {  4. 
Review  by  certiorari  of  preliminary  trial,  see 

Criminal  Law,  t  4. 
Review  of  proceedings  before  justices  of   the 

peace,  see  Justices  of  the  Peace,  §  3. 

S   1,    PnKteedlngs  and  detenaiaation. 

Exception  in  petition  for  certiorari  to  refusal 
of  continuance  held  to  present  nothing  for  re- 
view, where  it  appeared  that  no  motion  for  con- 
tinuance had  l>een  made. — Atlantic  Coast  Line 
R.  Co.  T.  A.  Cohn  ft  Co.  (Ga.  App.)  672. 

CHALLENGE. 

To  juror,  see  Jury,  |  3. 

CHANCERY. 

See  Eqaity. 

CHANGE  OF  VENUE. 

Of  civil  actions,  see  Venue,  |  2. 

CHAfiACTER. 

Of  accused  in  criminal  proaecutiona,  see  Crim- 
inal Law,  {  8. 
Of  adverse  possession,  see  Adverse  Possession, 

Of  witness,  see  Witnesses,  {  4. 

CHARGE. 

By  carrier,  see  (Carriers,  {  11. 
To  jury  in  civil  actions,  see  Trial,  ||  6-12. 
To   jnnr    in   criminal    prosecutions,    aee    Crim- 
inal Law,  {  22. 


CHARTER. 

See  Municipal  Corporation),  ||  4,  7-8. 
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CHATTEL  MORTGAGES. 

Evidence  of  statemeit  of  mortgagor  and  senior 
mortgagee  conspirine  to  have  mortgaged  prop- 
erty gold  at  undervaloation  in  fraud  of  junior 
mortgagee,  see  Evidence,  |  6. 

Mortgage  lien  on  goods  sold,  see  Sales,  |  6. 

{   1.    Heqnlaltes  and  ▼alldlty. 

S  6.  An  instrument  held  on  its  face  to  be  a 
sale  of  personalty  effecting  an  absolute  transfer 
of  the  cliattelB  described.— Leal  v.  Bank  of 
Wadeaboro  (N.  C.)  733. 

i  2.    CoBStmotloB  and  operation. 

*A  purchaser  of  mortgaged  chattels  from  the 
mortgagor  before  the  mortgage  was  recorded 
held  entitled  to  the  property  as  against  the  mort- 
gagee, though  the  latter  was  not  negligent  in 
recording  the  mortgage.— Taylor  v.  F.  T,  Mills 
&  Son  (N.  C.)  656. 

i  3.     Foreolosnre. 

i  262.  A  sale  of  mortgaged  chattels  at  aac- 
tion  held  a  sale  to  the  highest  bidder,  so  that 
any  agreement  to  stifle  competition  is  a  fraud. — 
Henderson-Snyder  Co.  v.  Polk  (N.  G)  804. 

CHEAT. 

See  False  Pretenaes;   Fraud. 

CHILDREN. 

See    Ouardlan   and    Ward;     Infants;    Parent 

and  Child. 
Care  required  as  to  in  general,  see  Negligence, 

S  1> 

CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 


CITATION. 


See  Process. 


CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

laws,   see   Constitutional 


See  Aliens. 

Elqual   protection   of 

Law,  $  S. 
Privileges   and  immunities,  see  Constitutional 

Law,  {  4. 


CIVIL  DAMAGE  UWS. 

See  Intoxicating  Lianors,  {  7. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  IS  4,  6. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 


Against  county,  see  Counties,  {  4. 

Against  estate  of  decedent,  see  £lxecntors  and 

Administrators,  {  6. 
To  property  levied  on,   see  Attachment,  f  2; 

Execution,  i  4. 


CLERKS  OF  COURTS. 

I  66.  Under  Revisal  1905,  K  610,  611,  612, 
717,  held  that,  where  partition  proceedings  be- 
gun before  a  superior  clerk  were  transferred  to 
the  judge  in  term,  he  was  required  to  dispose 
of  it  on  the  merits,  and  could  not  merely  re- 
verse the  clerk's  action  and  remand  the  case, 
though  there  were  irregularities  in  the  clerk's 
proceiedings.— Little  v.  Duncan  (N.  C.)  770. 

CLOUD  ON  TITLL 

See  Quieting  Title. 

CODICIL 

See  Wills,  <  7. 

To  will  as  affecting  right  of  executor  to  pos- 
session, see  Executors  and  Administrators,  {  3. 

CODIFICATION. 

Of  statute,  see  Statutes,  |  4. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  Evidence,  i  10. 

COLLATERAL  ATTACK. 

On  decision  of  county  commissioners,  see  Coun- 
ties, S  4. 
On  judgment,  see  Judgment,  t  6. 

COLLATERAL  UNDERTAKING. 

See  Frauds,  Statute  of,  f  1. 

COLLECTION. 

Of  costs,  see  Costs,  {  4. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators, §  3. 
Of  taxes,  see  Taxation,  {  4. 

COLLEGES  AND  UNIVERSITIES. 

Licenses  to  graduate  of,  under  pharmacy  stat- 
ute, see  Druggists. 

COLOR  OF  TITLE. 

Harmless  error  in  rulings  as  to  sufficiency  of  to 
sustain  adverse  possession,  see  Appeal  and  Er- 
ror, I  14. 

Insufficiency  to  support  action  for  forcible  entry 
and  detainer,  see  Forcible  Entry  and  Detainer, 

To  sustain  adverse  ijossession,  see  Adverse  Pos- 
session. 

COMBINATIONS. 

See  Conspiracy. 

COMITY. 

Affecting  foreign  decree  of  divorce,  see  Divorce, 

13. 
Between  courts,  see  Courts,  |  6. 

COMMERCL 

Carriage  of  goods  and  passengers,  see  Carriers ; 
Shipping. 


{   1.    Snbjeeta  of  resiil«tion. 

(  33.    That  the  owner  of  merchandise  offered 
for  transportation  from  one  point  to  another  in 

*  Point  Mwotated.   S««  syUalnw. 


Digitized  by 


Google 


1142 


62  SOUTHEASTERN  REPORTER. 


the  state  intends  to  have  it  further  transported 
by  a  second  carrier  into  another  state  held  not 
to  make  such  first  transportation  interstate  com- 
merce, so  as  to  deprive  it  of  the  protection  of 
rule  36  of  the  Railroad  Commission  of  Georgia. 
—Augusta  Brokerage  Co.  v.  Central  of  Georgia 
Ry.  Co.  (Ga.  App.)  996. 

S  33.  Consignee's  intention  as  to  the  future 
disposition  of  bis  property  by  shipping  it  over 
another  line  under  a  new  bill  of  lading  into  an- 
other state  cannot  change  an  intrastate  ship- 
ment to  an  interstate  shipment,  so  as  to  deprive 
it  of  the  protection  of  rule  36  of  the  Railroad 
Commission  of  Georgia.— Augusta  Brokerage 
Co.  V.  Central  of  Georgia  Ry.  Co.  (Ga.  App.) 
996. 

i  S.    Meaas  M»d  method*  of  regralatlon. 

That  a  creditor  of  a  foreign  railroad  may,  by 
levy  and  sale  of  an  empty  and  idle  freight  car 
of  the  debtor,  incidentally  affect  future  inter- 
state commerce,  will  not  render  such  proceeding 
illegal.— Southern  Ry.  Co.  v.  Brown  (Ga.)  177. 

*Civ.  Code  1895,  g  2222,  requiring  an  engineer 
to  check  his  locomotive  at  a  crossing,  held  not, 
as  to  a  railroad  doing  an  interstate  business,  in 
violation  of  Const.  U.  S.  art  1,  §  8,  but  a  valid 
exercise  of  the  police  power.— Southern  Ry.  Co. 
V.  Grizzle  (Ga.)  177. 

•Under  the  Wilson  act  (Aug.  8,  1890,  c.  728, 
26  Stat.  313  [U.  S.  Comp.  St.  1901,  p.  8179]), 
Pen.  Code  1895,  §  428,  prohibiting  the  solicita- 
tion of  orders  for  intoxicating  liquors  in  a  pro- 
hibition county,  held  not  void  as  regulation  of 
interstate  commerce.— Rose  v.  State  (Ga.  App.) 
117;   R.  M.  Rose  Co.  v.  Same,  Id. 

Revlsal  1905,  f  2634,  subjecting  a  carrier  to 
a  penalty  for  failure  to  adjust  a  loss  within  the 
prescribed  time,  held  not  to  impose  an  unlawful 
burden  on  interstate  commerce,  in  violation  of 
Const.  U.  S.  art.  1,  §  8.— Raleigh  Iron  Works 
v.  Southern  Ry.  C!o.  (N.  C.)  595. 

Revisal  1905,  S  2644,  providing  for  a  penalty 
for  failure  by  a  carrier  to  refund  an  overcharge, 
held  not  to  impose  an  unlawful  burden  on  int«r- 
state  commerce,  contrary  to'  Const.  U.  S.  art. 
1,  S  8.— Raleigh  Iron  Works  v.  Southern  Ry. 
Co.  (N.  C.)  59o. 

Act  1903  (24  St.  at  Larj^e,  p.  81),  providing  a 
penalty  for  failure  to  adjust  claim  for  loss  of 
freight  held,  so  far  as  relating, to  the  facts  of 
the  case,  not  to  violate  the  interstate  commerce 
clause  of  the  federal  Constitution.— Colleton 
Mercantile  &  Mfg.  Co.  v.  Atlantic  Coast  Line  R. 
Co,  (S.  C.)  6. 

COMMISSION. 

To  take  testimony,  see  Depositions. 

COMMISSIONERS. 

Action  against  state  dispensary  commissioners 
as  action  against  state,  see  States,  S  1. 

County  commissioners,  see  Counties,  {  4. 

In  partition,  see  Partition,  §  2.   . 

Of  schools,  see  Schools  and  School  Districts,  $  1. 

Presumptions  as  to  recording  report  of  commis- 
sioners in  partition,  see  Records. 


COMMISSIONS. 

Of  broker,  see  Brokers,  {  1. 
Of  trustee,  see  Trusts,  §  4. 

COMMITTEE. 

Guardianship    of    insane    persons,    see    Insane 
Persons,  1 1. 


COMMON  CARRIERS. 

See  CarrieiB. 

COMMON  DRUNKARDS. 

See  Dmnkards. 

COMMON  LAW. 

C!ompetency  of  witnesses  to  will,  see  Wills,  S  2. 
Following  decisions  of  another  state  as  to,  see 

Courts,  I  2. 
Jurisdiction  of  city  court,  gee  Courts,  {  4. 
Presumptions  as  to,  see  Evidence,  |  2. 
Right  of  action  for  death  under,  see  Death,  S  2. 
Right  of  parent  to  recover  for  injuries  to  child, 

see  Parent  and  Child. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  |  1. 

COMMON  SOURCE. 

Title  from,  in  ejectment,  see  Ejectment,  f  1. 

COMPENSATION. 

For  proper^  taken  for  public  ose,  see  Eminent 
Domain,  f  2. 

Of  particular  cHauet  of  officert  or  other  person*. 
See  Brokers,  {  1. 

Attorney,  see  Attorney  and  Client,  |  2. 
Servant,  see  Master  and  Servant,  i  2. 
Trustee,  see  Trusts,  {  4. 

COMPETENCY. 

Of  evidence  In  dvil  actions,  see  Evidence,  8  4. 
Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  i  9. 
Of  experts  as  witnesses,  see  Evidence,  {11. 
Of  jurors,  see  Jury,  §  2. 
Of  witnesses  in  general,  see  Witnesses,  |  2. 

COMPLAINT. 

In  civil  actions,  see  Pleading,  |  2. 
In  criminal  prosecutions,  see  Criminal  Law,  t  4 ; 
Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment ;  Release. 

Compromise   as  consideration  of  contract,  see 

Contracts,   f    1. 
Settlement  with  wife   on  divorce  as  affecting 

allowance  to  children,  see  Divorce,  {  2. 
Specific  performance  of  compromise  agreement 

see  Specific  Performance,  §  4. 

The  rule  that  no  consent  between  attorneys 
or  parties,  if  denied,  will  be  enforced  if  not  in 
writing,  does  not  apply  to  an  oral  agreement 
and  compromise  of  a  pending  suit. — ^Boswell  v. 
Gillen  (Ga.)  187. 

An  agreement  of  compromise  need  not  be  in 
writing.— Bosweli  v.  Gillen  (Ga.)  187. 

*The  settlement  of  doubtful  Issues  in  a  pend- 
ing suit  is  a  sufficient  consideration  for  an  agree- 
ment of  compromise.— Boswell  t.  Gillen  (Ga.) 
187. 


*  Point  annotated.    See  syllabna. 
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•Where  an  agreement  for  the  compromise  of  a 
pendinK  cause  is  made  br  the  parties,  and 
whereby  one  of  the  parties  ia  to  do  certain  acta, 
such  axreement  on  performance  or  offer  to  per- 
form puts  an  end  to  the  subject-matter  of  the 
controversy.— Boswell  v.  Gillen  (Ga.)  187. 

*In  a  claim  case  agreement  on  compromise 
may  be  pleaded  In  bar  of  a  further  prosecution 
of  the  case.— Boswell  t.  Gillen  (Ga.)  187. 

COMPUTATION. 

Of  period  of  limitation,  see  Umitation  of  Ac- 
tions, t  1. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

In  pleading,  see  Pleading,  g  1. 
Of  witness,  see  Evidence,  |  11. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts,  §  6. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONS. 

Conditional  bill  of  sale  as  documentary  evidence, 
see  Evidence,  |  9. 

In  contract*  and  conveyance*. 
See  Contracts,  |  2;  Deeds,  §  3;    Wills,  {  8. 
Insurance  policies,  see  Insurance,  S{  2,  3. 

Precedent  to  action*  or  other  proeeedingg. 
See  Action,  I  1. 

CONFESSION. 

Admissibility   in  evidence,   see  Criminal   Law, 
I  13. 

CONFIDENTIAL  RELATIONS. 

Disclosure   of  communications,   see  Witnesses, 
«2. 

CONFIRMATION. 

Of  conveyance  by   municipal  corporation,  see 

Municipal  Corporations,  i  5. 
Of  tax  title,  see  Taxation,  S  6. 

CONFLICT  OF  LAWS. 

ZAalilitiu  for  tortt. 
See  Death,  i  2 ;  Negligence,  {  1 ;  Torts. 
Liability  of  master  for  injuries  to  servant,  see 
Master  and  Servant,  {  3. 

Remedie*,  and  furitdiction  and  procedure. 
Conflicting  jurisdiction  of  courts,  see  Courts, 
I  6. 

CONNECTING  CARRIERS. 

See  CanieiB,  1 10. 

CONSENT. 

To  rescission  of  contract,  see  Contracts,  §  S. 


CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  |  1. 

Of  particular  claaiea  of  contracts. 
See  Fraudulent  Conveyances,  {  1 ;  Sales,  §  4. 
Compromise    agreement,    see    Compromise    and 
Settlement. 

CONSPIRACY. 

Burden  of  proof  to  show  conspiracy  to  slander, 
see  Libel  and  Slander,  |  2. 

Declarations  by  conspirator  as  evidence,  see  Evi- 
dence, g  6. 

Restraining  by  injunction,  see  Injunction,  {  2. 

I   I.    OItU  Uablllty. 

I  22.  In  an  action  against  two  defendants  for 
slander,  alleging  a  consj^racy  between  them  to 
defame  plaintiff,  unless  the  jury  believe  by  the 
greater  weight  of  the  evidence  that  a  conspiracy 
or  combination  was  formed  by  defendants  to 
speak  the  slanderous  words  alleged,  the  jury 
should  find  for  defendants. — Rice  T.  McAdams 
(N.  O.)  774. 

CONSTITUTION. 

Of  mutual  benefit  insurance  association,  see 
Insurance,  |  6. 

CONSTITUTIONAL  LAW. 

Proviaiont  relating  to  particular  tuhjeott. 

See  Courts,  g  2;  Criminal  Law,  fg  3,  19:  Elec- 
tions, g  1 ;  E/minent  Domain,  gg  1,  2 ;  Habeas 
Corpus,  g  1 ;  Jury,  g  1 :  Municipal  Corpora- 
tions, g  4 ;  Schools  and  School  Districts,  g  1 ; 
Street  Railroads,  g  1;  Taxation,  g  1;  Wills, 
g  10. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, g  1. 

Instructions  to  jury,  see  Trial,  g  6. 

Regulation  of  druggists,  see  Druggists. 

Special  or  local  laws,  see  Statutes,  g  2. 

Subjects   and   titles   of   statutes,   see   Statutes, 

g  a 

g  I.  Constmotlon,  operation,  mnd  «i> 
forcement  ot  oonstltvtloiiml  pro- 
▼isions. 

{  46.  A  court  will  abstain  from  passing  on 
the  constitutionality  of  acts  of  the  Legislature, 
if  there  be  any  other  ground  on  which  to  rest 
its  decision.— McGill  v.  Osborne  (Ga.)  811. 

♦Where  two  constructions  may  be  given  a 
statute,  one  making  it  within  the  Legislature's 
power,  and  another  not,  it  will  be  presumed  that 
the  Legislature  intended  to  do  that  which  it  had 
the  right  to  do.— Louisville  &  N.  R.  Co.  v.  In- 
terstate R.  Co.  (Ya.)  369. 

g  42.  A  nonregistered  pharmacist  prosecuted 
under  Code  Va.  1904,  c.  fs,  gg  1754-1766,  held 
not  entitled  to  complain  of  the  provision  giving 
the  state  board  of  pharmacy  the  sole  right  to 
institute  prosecutions  under  the  chapter. — Ber- 
tram V.  Commonwealth  (Va.)  969. 

g    2.    Vested  Tlg;hts. 

g  107.  A  party  can  acquire  no  vested  right 
in  an  adjudication  of  the  Supreme  Court  con- 
struing a  limitation  in  a  suit  to  which  he  is  not 
a  party.— GuUedge  v.  Seaboard  Air  Line  Ry.  (N. 
C.)  732. 

g  3.     ObllKatlon   of   oontraota. 

*Where  a  Constitution  or  statute  has  received 
a  construction  by  the  courts  of  last  resort,  and 
contracts  have  been  made,  and  rights  acquired 
in  accordance  therewith,  a  subsequent  decision 
changing  the  construction  cannot  invalidate 
rights  acquired  under  the  contracts. — Mason  t. 
Nelson  (N.  C.)  625. 


*Polnt  aaaotAted.   See  •jrllabna. 
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S  119.  l%e  compulsory  annexation  of  terri- 
tory to  municipalities,  so  as  to  subject  the  prop- 
erty in  tlie  annexed  territory  to  taxation,  ii|- 
Tolves  no  contract  between  the  state  and  the  citi- 
zens of  the  annexed  territory. — ^Lutterloh  t.  City 
of  Fayettevllle  (N.  C.)  758. 

Where  a  town  contracted  for  the  furnishing 
of  light  and  water  for  public  use,  and  later  re- 
troactive statute  limited  the  power  of  the  town, 
held,  that  the  latter  statute  was  void  as  to  such 
prior  contract  as  impairing  the  obligation  of 
contracts.— Welch  Water,  Light  &  Power  Co.  v. 
Town  of  Welch  (W.  Va.)  497. 

{   4>    FrlTilecea  mr  launwaitlea,  «ad  el*sa 
leslslkttoa. 

Act  approved  Augwt  17,  1903  (Acts  1903,  p. 
92),  held  not  in  violation  of  Const.  IT.  S.  Amend. 
14,  as  abridging  the  privileges  or  immunities  of 
'Citizens. — Jaqnes  &  Tinsley  Co.  v.  Carstarpheu 
Warehouse  Co.  (Oa.)  83k 

-$  5>    Eqaal  pxoteettoai  of  Imxrs. 

Act  approved  August  17,  1903  (Acts  1903,  p. 
92),  regulating  the  sale  of  a  stock  of  goods  m 
bulk,  held  not  a  denial  of  the  equal  protection  of 
the  laws  in  violation  of  Const  U.  S.  Amend.  14. 
— Jaques  &  Tinsley  Co.  v.  Carstarphen  Ware- 
house Co.  (6a.)  82. 

Revisal  1905,  f  2634,  subjecting  carrier  to  pen- 
alty for  failure  to  adjust  claim  for  loss  within 
prescribed  time,  held  not  to  deny  the  carrier  the 
equal  protection  of  the  law,  in  violation  of 
Const.  U.  S.  Amend.  14. — Raleigh  Iron  Works  v. 
Southern  Ry.  Co.  (N.  C.)  595. 

Revisal  1905,  |  2644,  subjecting  carrier  to  a 
penalty  for  failure  to  refund  an  overcharge 
within  the  time  prescribed,  held  not  to  deny  the 
carrier  the  equal  protection  of  the  law  in  viola- 
tion of  Const.  U.  S.  Amend.  14.— Raleigh  Iron 
Works  V.  Southern  Ry.  Co.  (N.  C.)  595. 

S   6.    Dae  process  of  l»xr. 

Act  approved  August  17,  1903  (.\cts  1903,  p. 
92),  regnlflting  the  sale  of  a  stock  of  goods  in 
bulk,  held  not  violative  of  Const,  art.  1,  g  1, 
par.  3,  or  Const.  U.  S.  Amend.  14,  as  not  due 
process  of  law.— Jaques  &  Tinsley  Co.  v.  Car- 
starphen Warehouse  Co.  (Ga.)  82. 

{  290.  A  notice  which  will  enable  the  prop- 
«rty  owner  to  appear  before  some  authorized 
tribunal  and  contest  the  validity  and  fairness  of 
a  special  assessment  before  it  becomes  a  fixed 
charge  on  his  property  is  sufficient,  as  against 
the  objection  that  property  is  taken  without  due 

Srocess  of  law.— City  of  Kinstou  v.  Loftin  (N. 
I.)  1069. 

i  290.  An  owner  sued  for  a  special  assess- 
ment, as  authorized  by  Priv.  Laws  1905,  p. 
S74.  c.  338,  held  not  entitled  to  complain  of  the 
Judgment  against  him  on  the  ground  that  it  was 
a  taking  of  property  without  due  process  of 
law.— City  of  Kinstou  v.  Loftin  (N.  C.)  1069. 

CONSTRUCTIVE  POSSESSION. 

By   adverse  claimant,  see  Adverse  Possession, 
82. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  I  1. 

CONTEMPT. 

violation  of  injunction,  see  Injunction,  |  6. 

CONTEST. 

Of  election,  see  Elections,  {  4. 

CONTINGENT  FEES. 

Of  attorney,  see  Attorney  and  Client,  |  2. 


CONTINUANCE. 

In  criminal  prosecution,  see  Criminal  Law,  f  16L 
In  justice's   court,   see  Justices  of  the  Peaces 

I  2. 
Review  of  discretionary  rulings  on  motion   for 

in  criminal  prosecution,  see  Criminal   Law, 

j  27. 

*The  court  is  not  bound  to  suspend  a  trial  to 
enable  a  litigant  to  procure  additional  evidence. 
— Boswell  V.  Gillen  (Ga.)  187. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  aee  Frands, 
Statute  of. 

Applicability  of  instructions  to  case  in  action 
on,  see  Trial,  i  9. 

Assessment  of  damages  in  action  for  breach,  see 
Damages,  {  6. 

Assignment,  see  Assignments. 

Cancellation,   see  Cancellation  of  Instmmenta. 

Damages  for  breach,  see  Damages,  {  4. 

Determination  and  disp<mition  of  cause  on  ap- 
peal or  writ  of  error  in  action  to  enjoin  ex- 
ecution of  contract,  see  Appeal  and  Error,  { 
22. 

Determination  and  dif^Msition  on  appeal  or  writ 
of  error  of  action  for  breach,  see  Appeal  and 
Error,  §  24. 

Direct  or  remote  consequences  of  breach,  see 
Damages,  §  2. 

Evidence  of  damages  in  action  for  breach,  see 
Damages,  g  6. 

Execution   on   Sunday,  see   Sunday. 

Harmless  error  in  action  on,  see  Appeal  and 
Error,  $   1& 

Impairing  obligation,  see  Constitutional  Law, 
S3. 

Liquidated  damages  or  penalties,  see  Damages, 
§3. 

Nature  and  form  of  action,  see  Action,  §  2. 

Nonliability  of  parents  on  contract  of  child,  see 
Parent  and  Child. 

Operation  and  effect  of  customs  or  usages,  see 
Customs   and   Usages. 

Operation  and  effect  of  gaming  laws,  see  Gam- 
ing. 8  1. 

Operation  and  effect  of  usury  laws,  see  Usury, 
i  1. 

Opinion  evidence  in  action  for  breadi,  see  Evi- 
dence, §  11. 

Parol  or  extrinsic  evidence,  see  Evidence,  |  10. 

Pendency  of  other  action  ground  for  abatement 
of   action   on,   see   Abatement  and   Revival, 

Pleading   damages   in   action    for   breach,    see 

Damages,  $  6. 
Reformation,  see  Reformation  of  Instruments. 
Specific  performance,  see  Specific  Performance. 

Contraeti  of  particular  eia**«*  of  persona. 
See  Carriers,  8  3;    Counties,  {  2;  Husband  and 

Wife,  8  2;  Master  and  Servant;  Schools  and 

School  Districts,   8   !■ 
Railroad  employ^,  see  Railroads,  i  1. 

Contracts  relating  to  particular  tuhjeeit. 
Transportation  of  goods,  see  Carriers,  {  3. 
Transportation  of  passengers,  see  Carriers,  {  15. 

Particular  clattet  of  ewprets  contract*. 

See  Bailment ;  Bonds  ;  Covenants  ;  Deeds ;  Ell- 
change  of  Property;  Insurance;  Partnership; 
Sales. 

Agency,  see  Principal  and  Agent 

Fills  of  lading,  see  Carriers,  8  3. 

Employment,   see   Master  and   Servant. 

Leases,  see  Landlord  and  Tenant. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Suretyship,  see  Principal  and  Surety. 

Particular  c^s»e%  of  implied  contract*. 
See  Account  Stated ;  Contribution ;  Money  Re- 
ceived;  Use  and  Occnpation. 


*Poliii  aanoteted.   See  ajrUabn*. 
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Particular  tnoie*  of  dUoharging  oontraot$. 
See  Compromise  and  Settlement ;  Payment :  Re- 
lease. 

{    1.    Beq«lalt«a  a»i  vallAlty. 

The  execution  of  a  contract  cannot  be  shown 
by  the  mere  statement  of  an  attesting  witness 
that  "tbto  is  the  contract."— Alabama  Const.  Co. 
T.  Continental  Car  &  Equipment  Co.  (Ga.)  ItJO. 

i  68.  Th«  compromise  of  a  bona  fide  dispute 
is  not  binding  if  the  j>arty  in  whose  favor  ez- 
«cuted  gives  up  no  claim,  and  furnishes  no 
other  consideration.— Red  Cypress  Lumber  Co. 
V.  Beau  (Ga.  App.)  1056. 

I  32.  Though  it  was  agreed  that  a  contract 
to  sell  timber  should  be  reduced  to  writing,  fail- 
ure to  do  so  did  not  invalidate  the  contract, 
merely  affecting  the  mode  of  proving  it.— Teal 
V.  Templeton  (S.  C.)  787. 

I  92.  One  held  to  have  had  sufficient  mental 
capacity  to  contract  with  his  sister  to  give  her 
his  property  in  consideration  of  care  for  him. — 
Reed  v.  Reed  (Va.)  792. 

i  ft,    Ooaatmotlon  and  operatioa. 

A  contract  which  required  the  conatmction 
«(  a  continuous  foundation  wall  to  support  an 
adjoining  owner's  wall  was  breached  when  piers 
were  buut,  even  if  they  were  sufficient  to  sup- 
port the  wall. — Candler  Inv.  Co.  v.  Coi  (Ga. 
App.)  479;   Cox  v.  Candler  Inv.  Co.,  Id. 

Contract  held  to  require  the  erection  of  a  con- 
tinuous foundation  wall  to  support  the  proper- 
ty and  wall  of  an  adjoining  owner,  and  was  not 
-complied  with  by  the  erection  merely  of  piers. — 
Candler  Inv.  Co.  v.  Cox  (Ga.  App.)  479;  Cox 
T.  Candler  Inv.  Co..  Id. 

i  168.  Every  contract  is  enforceable  to  the 
extent,  not  only  of  its  express  terms,  but  also 
of  its  connotations.— Brown  v.  Rome  Mach.  & 
Foundry  Co.  (Ga.  App.)  720. 

Where  plaintiff  gave  negotiable  notes  for  cer- 
tain patent  rights  under  a  collateral  agreement 
that  the  transaction  was  not  closed  until  de- 
fendant had  trained  plaintiff's  sons  in  selling  the 
articles,  plaintiff  may  recover  the  amount  paid 
on  the  notes,  where  defendant  negotiated  tJiem 
before  performing  such  agreement. — Hughes  t. 
Crooker  (N.  C.)  429. 

•Where  the  language  of  a  contract  is  free 
from  ambiguity,  its  construction  is  for  the  court. 
— <3ay  y.  Roanoke  R.  &  Lumber  Co.  (N.  C.) 
436. 

{  147.  Courts  held  required  to  construe  con- 
tracts so  as  to  effectuate  the  purpose  and  in- 
tention of  the  parties. — Cuthbertson  v.  Morgan 
<N.  C.)  744. 

Where  two  persons  obligated  themselves  to 
support  their  parents  in  consideration  of  the  con- 
veyance of  land  to  the  obligors,  their  contract 
was  entire  and  when  breached  by  one  of  the 
obligors,  was  wholly  gone.— Epperson  t.  Blpper- 
son  (Va.)  344. 

{   3.    Besoiaslon  and  abandonment. 

§  253.  A  contract  cannot  be  abrogated  with- 
out mutual  consent. — Starling  t.  State  (Ga. 
App.)  993. 

f  4.     Performance  or  breach. 

I  337.  Where  a  petition  shows  a  breach  of  a 
contract  between  defendant  and  the  plaintiffs, 
and  damage  had  resulted  to  the  latter,  a  gen- 
eral demurrer  to  the  petition  was  properly  over- 
ruled.— Southern  Granite  Co.  v.  Venable  Bros. 
(Ga.)  103& 

Where  a  building  contract  does  not  other- 
■wise  prescribe,  the  architect's  certificate  need 
not  follow  any  particular  form. — Albany  Phos- 
phate Co.  T.  Hugger  Bros.  (Ga.  App.)  533. 

In  an  action  for  wrongfully  negotiating  a  note 
alleged  to  have  been  given  for  patent  rights  un- 


der a  collateral  agreement  that  the  transaction 
was  incomplete  until  defendant  trained  plaintiff's 
sons  in  selling  the  articles,  evidence  held  to 
show  the  collateral  agreement  and  its  breach  as 
alleged.— Hughes  v.  Crooker  (N.  C.)  429. 

*A  defendant  recommending  to  plaintiff  a  sales 
agent,  pursuant  to  an  agreement  so  to  do,  held 
not  liable  for  the  loss  by  the  dishonesty  of  the 
agent  recommended. — John  Slanghter  Co.  v. 
Standard  Sewing  Mach.  Co.  (N.  G.)  599. 

*A  plaintiff  may  not  declare  on  one  contract 
and,  without  amendment,  recover  on  another. — 
SumieU  &  McCoy  v.  International  Salt  Co.  (N. 
C.)  619. 

Under  a  construction  contract  making  a  certi- 
fied final  estimate  of  the  chief  engineer  a  condi- 
tion precedent  to  a  right  of  action  by  contract- 
ors, held,  that  a  contractor  could  not  hire  a 
stranger  to  the  contract,  and,  upon  his  final 
estimate  of  the  work  done,  bring  suit  on  the 
contract. — Johnston  &  Grommett  Bros.  T. 
Bonn  &  Monteiro  (Va.)  341. 

CONTRADICTION. 

Of  record,  see  Appeal  and  Error,  {  6. 
Of  witness,  see  'mtnesses,  f  4. 

CONTRIBUTION. 

*A  right  to  contribution  can  arise  only  after 
payment  by  one  of  the  debtors. — Eureka  Lumber 
Co.  T.  SatchweU  (N.  C.)  810. 

CONTRIBUTORY  NEGLIGENCL 

See  Negligence,  |  3. 

As  questions  for  jury,  see  Negligence,  {  4. 

Of  person  injured  by  defective  bridge,  see  Bridg- 
es, S  1. 

Of  person  injured  by  operation  of  railroad,  see 
Railroads,  |§  7,  8. 

Of  servant,  see  Master  and  Servant,  |i  9, 12-14. 

CONVERSION. 

Of  partnership  realty  into  personalty,  see  Part- 
nership, I  2. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

{  19.  Where  testator  directed  his  executors 
to  sell  real  estate,  there  was  an  equitable  conver- 
sion which  took  place  at  the  death  of  testator, 
BO  that  the  beneficiaries  took  the  proceeds  as  per- 
sonalty.—Haywood  V.  Wachovia  Loan  &  Trust 
Ca  (N.  C.)  915. 

CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  (Convey- 
ances. 
In  trust,  see  Trusts,  |  1. 

Conveyance*  hy  or  to  partioular  otattet  of  per- 
ton*. 

See  Executors  and  Administrators,  §  7;  Hus- 
band and  Wife,  {  2 ;  Infants,  f  1 ;  Insane  Per- 
sons, §  3. 

Co-tenants,  see  Tenancy  in  Common,  §  2. 

Devisees,  see  Wills,  §  11. 

Married  women,  see  Husband  and  Wife,  §  3. 

Conveyaneea  of  particular  tpeciet  of,  or  eatatet 

or  interettt  in,  property. 
See  Easements,  {  1 ;  Mines  and  Minerals,  {  1. 
Separate  property  of  married  wmnen,  see  Hus- 
band and  Wife,  i  3. 

Particular  daitet  of  eonvayancet. 
See  Assignments;   Chattel  Mortgages;   Deeds: 

Mortgages. 


*Polnt  annotated.    See  syUabna, 
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CORPORATIONS. 

Injunction  affecting,  see  Injunction,  {  2. 
Liability  for  injuries  caused   by  neglisence  in 

general,  see  Negligence,  §  1. 
Mandamus,  see  Mandamus,  {  2. 

Partiottlar  olatiet  of  eorporationt. 
See  Municipal  Clorpoiations ;  Railroads;  Street 

Railroads. 
Banks,  see  Banks  and  Banking,  |  1. 
Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 
Water  companies,  see  Waters  and  Water  Cours- 
es, J  3- 
i   1.    Capltml,  stooli,  amd   dlvldeiida. 

{  121.  A  seller  in  a  contract  for  the  sale  of 
corporate  stock  held  not  entitled  to  enforce  a 
sale  of  certain  other  stock  without  alleging  and 
proving  a  certain  fact. — Kuker  v.  Snow  (N.  C.) 
900. 

S  121.  Before  a  seller  in  a  contract  for  the 
sale  of  corporate  stock  was  entitled  to  final, 
judgment  directing  the  sale  of  other  stock,  a  dis- 
puted question  held  necessary  to  be  settled  by  a 
Jury.— Kuker  v.  Snow  (X.  c!)  909. 

{  2.     Members  sad  ■tookholdara. 

The  internal  management  of  a  corporation 
will  not  be  interfered  with  by  the  court  at  the 
instance  of  a  minority  stockholder,  unless  the 
majority  stockholders  are  acting  ultra  vires, 
or  a  strong  case  of  mismanagement  or  fraud  is 
sliown.— Bartow  Lumber  Co.  v.  Enwright  (Ga.) 
233. 

I   3.    CItU  M>tlon«. 

Persons  are  not  parties  to  a  litigation  by  rea- 
son of  the  fact  that  one  of  the  parties  thereto 
is  a  corporation  of  which  they  are  stockholders. 
— Heam  v.  Clare  (Ga.)  187. 

*An  Instruction  on  ratification  of  acts  of 
plaintitTs  agent  held  proper.— Dolvin  r.  Amer- 
ican Harrow  Co.  (Ga.)  108. 

Defendant  having  pleaded  that  the  agent  of 
plaintiff  corporation  had  authority  in  the  prem- 
ises, the  court  properly  permitted  the  corpora- 
tion's officers  to  testify  to  the  contrary. — Dol- 
vin  V.  American  Harrow  Co.   (Ga.)   198. 

•The  words  "Valdosta  Foundry  Ic  Machine 
Company"  are  sufficient  as  against  a  special  de- 
murrer on  the  ground  that  there  is  no  party 
plaintiff. — Charles  v.  Valdosta  Foundry  &  Ma- 
chine Co.  (Ga.  App.)  403. 

{  514.  Corporate  name  connotes  corporate 
entity ;  this  being  applicable  to  both  civil  and 
criminal  cases.— Minchew  v.  Nabunta  Lumber 
Co.  (Ga.  App.)   716. 

*A  foreman  acting  under  the  superintendent 
of  a  corporation  is  neither  an  "otncer"  nor  "a 
managing  or  local  agent"  of  the  corporation  on 
whom  service  of  summons  on  the  corooration 
can  be  made. — Simmons  v.  Defiance  Box  Co. 
(N.  C.)  435. 

i  4.    iMuohrmej  And  reoeiTera. 

Where,  on  petition,  the  assets  of  a  corpora- 
tion have  been  placed  in  the  hands  of  a  receiv- 
er, no  one  can  have  a  hearing  of  his  petition 
in  aid  of  the  original  petition  asking  for  in- 
junction or  removal  of  the  receivers  before  be- 
ing made  a  party  to  such  litigation,  under  Civ. 
Code  1893,  S  4003.— Heam  v.  Clare  (Ga.)  187. 

Amendatory  petition  held  properly  dismi!<!:ed 
for  misjoinder  of  parties. — Hearn  v.  Clare  (Ga.) 
187. 

Facts  held  iosufflclent  to  justify  the  appoint- 
ment of  a  receiver  for  a  solvent  sawmill  cor- 
g oration  to  manufacture  a  quantity  of  logs  on 
and  contrary  to  the  business  judgment  of  the 
corporation's  directors  representing  a  majority 
of  the  stock.— Bartow  Lumber  Co.  v.  Enwright 
(Ga.)  233. 


CORRECTION. 

Of  irregnlaritiea  and  errors  at  trial,  see  Trial. 
Of  judgment,  see  Judgment,  |  2. 

CORROBORATION. 

Of  testimony  of  aocomplices,  see  Criminal  Law, 
I  12. 

COSTS. 

Comi)eIling  ntonicipal  officers  to  audit  aeconnts 
for  costs  in  criminal  prosecutions,  see  Mu- 
nicipal Corporations,  |  4. 

In  action  against  executor  or  administrator,  see 
Executors  and  Administrators,  {  8. 

In  partition,  see  Partition,  g  2. 

Liability  of  county  to  be  sued  for  costs  in  ex- 
tradition proceedings,  see  Counties,  {  5. 

Payment  on  appeal,  see  Appeal  and  Error,  |  4. 

extent    ot 


»  1. 


X*tiure,    Kronnds,     and 
Hsl>t  In  general. 

Costs  below  follow  the  result  of  the  final  judg- 
ment ;  and,  where  plaintiff  had  judgment  below, 
costs  of  two  former  trials  were  properly  taxed 
against  defendant. — Smith  t.  Cashie  &  0.  R. 
&  Lumber  Co.  (N.  C.)  416. 

*RuIe  respecting  taxation  of  costs  in  equity 
cases  stated.— Cautheu  v.  Cauthen  (S.  C.)  319. 

*In  a  suit  for  partition,  and  to  establish  a 
claim  against  the  common  estate,  on  judgment 
for  plaintiff,  the  chancellor  held  not  to  have 
abused  his  discretion  in  taxing  the  costs  against 
the  estate  rather  than  against  defendants'  inter- 
est therein.— Cauthen  t.  Cautheu  (S.  C.)  319. 

I   2.     Seoozlty  tor  payment. 

§  132.  A  plamtiff  may  sue  in  forma  pauperis 
under  Revisal  1905,  g  451,  by  showing  a  good 
cause  of  action,  and  making  affidavit  that  he 
cannot  ^ive  the  bond  or  make  deposit  required 
by  section  450,  while  a  defendant  before  an- 
swering without  filing  a  defense  bond  must, 
under  section  454,  make  affidavit  that  he  is  not 
worth  the  amount  of  the  undertaking  in  any 
property,  and  cannot  give  the  bond. — Rich  t. 
Morisey  (N.   0.)   762. 

{  132.  While  a  dismissal  of  an  action  in 
forma  pauperis  on  motion  to  "dispauper"  does 
not  estop  plaintiff  from  bringing  a  second  ac- 
tion, the  fact  of  dismissal  should  be  considered 
when  he  again  applies  to  sue  in  forma  pauperis. 
—Rich  V.  Morisey  (N.  O.)  762. 

S  3.     On   appeal   or   error,   and   on   new 
trial    or    motion   therefor. 

i  260.  Where  a  writ  of  error  is  dismissed, 
damages  for  delay  held  not  recoverable. — Jones 
V.  Poole  (Ga.  App.)  711. 

Under  Code,  g  540,  defendant  held  entitled 
to  have  the  costs  of  the  transcript  and  cer- 
tificate on  two  successful  appeals  deducted  from 
the  costs  taxed  against  it  on  final  judgment  for 
plaintiff.— Smith  v.  Cashie  &  C.  R.  &  Lumber 
Co.  (N.  0.)  416. 

*Bven  in  equity  cases,  costs  and  disbursements 
in  the  Supreme  Court  are  taxed  against  the  los- 
ing party  on  appeal,  and'  the  circuit  judge  or 
chancellor  has  no  power  or  discretion  to  make  a 
contrary  direction.— Cauthen  v.  Cauthen  (S.  C.) 
319. 


i  4. 


and  remedies  for  eoUee- 


Payment 
tlon. 

Where  plaintiff  has  dismissed  a  suit,  he  must, 
before  bringing  a  secoud  suit,  either  pay  the 
costs  of  the  former  suit  or  file  a  pauper  affida- 
vit, or  a  plea  in  abatement  on  that  ground 
should  be  sustained. — McLauriii  y.  Fields  (Oa. 
App.)  114. 


*  Point  annotated.   See  syllalraa. 
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That  a  clerk  of  a  city  court  agreed  to  consider 
as  paid  the  costs  of  tlie  snit  -vrhich  was  dis- 
missed, and  to  release  plaintiff  from  all  liaMlity 
for  costs,  held  not  a  compliance  with  Civ.  Code 
1895,    i   S043,   requiring  payment  of  costs  as 

Srerequisite  to   the   filing   of   a   second  suit — 
[cLanriii  v.  Fields  (Oa.  App.)  114. 

CO-TENANCY. 

Se«  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  ii  S,  & 

COUNTERCLAIM. 

See  Set-Ofl  and  Counterclaim. 

COUNTIES. 

See  Maoldpal  Corporations. 

Effect  of  record  of  deed  in  original  county  prior 
to  organization  of  new  county,  see  Deeds,  J  2. 

Exercise  of  power  of  eminent  domain  in  laying 
out  highway,  see  Eminent  Domain,  §  3. 

Jurisdiction  over  guardian  and  ward  as  affected 
by  formation  of  new  county,  see  Guardian 
and  Ward,  81. 

Mandamus  to  compel  carrying  out  result  of 
county  line  election,  see  Mandamus,  Sf  1-3. 

Mandamus  to  compel  inclusion  of  claims  in  esti- 
mate submitted  as  basis  for  tax  rate,  see  Man- 
damus, i  3. 

Mandamus  to  comi>el  levy  of  county  tax,  see 
Mandamus,  {  2. 

Mandamus  to  compel  payment  of  claims  against 
county,  see  Mandamus,  g  2. 

Special  or  local  laws  for  change  of  boundaries, 
see  Statutes,  {  2. 

i    1.    Creation,  altevAtioB,  exiatenee,  aad 
polltloal  fnaotloa*. 

Under  Acts  1905,  pp.  48.  49,  8S  5,  10,  and 
Acts  1906,  p.  60,  establishing  Tift  county  from 
territory  formerly  belonging  to  Berrien  county, 
Tift  county  held  not  entitled  to  recover  from 
Berrien  county  any  portion  of  the  taxes  for 
1905  collected  by  Berrien  county  from  the  resi- 
dents of  that  portion  of  Berrien  county  trans- 
ferred to  Tift  county.— Tift  County  t.  Berrien 
County  (Ga.)  204. 

i  2.    Property,  ooatraota,  and  IlaMUtlea. 

Under  Pol.  Code  1895,  §  343,  where  it  does 
not  appear  that  either  the  contract  between  an 
ordinary  and  a  contractor  for  a  courthouse,  or 
an  order  given  by  the  contractor  to  a  bank  on 
the  ordinary  for  warrants  issued  to  the  con- 
tractor and  which  order  was  accepted  by  the 
ordinary  in  writing,  were  entered  on  the  minutes 
of  the  ordinary,  held,  that  the  bank  could  not 
recover.— Jones  v.  Bank  of  Cumming  (Ga.)  68. 

{  3<  Flaokl  auMiagement,  public  debt, 
■eonrities,  and  taxation. 
I  191.  "Ordinary  county  expenses,"  within 
Civ.  Code  1902,  §  799,  held  to  be  those  incurred 
for  the  current  fiscal  year. — State  t.  Goodwin 
(S.  C.)  1100. 

{  192.  Civ.  Code  1902,  |  T99,  providing  for 
an  estimate  by  a  county  board  of  the  amount 
necessary  to  pay  county  expenses,  includes  past 
indebtedness  and  all  claims  legally  approved  to 
the  date  of  the  estimate.— State  v.  Goodwin  (8. 
C.)  1100. 

t   4.    Claims  againvt  county. 

A  county  board  of  commissioners  In  consider- 
ing a  claim  against  the  county  acts  in  a  ju- 
dicial capacity  and  exercises  exclusive  original 
jurisdiction;  and  its  judgment  can  be  reviewed 
only  on  appeal  by  the  circuit  court,  which  can 


act  only  on  the  evidence  received  by  the  board. 
—Cunningham  r.  Clarendon  Coimty  (S.  C.)  212. 

On  an  appeal  from  the  judgment  of  a  county 
board  of  commissioners  on  a  claim  against  the 
county,  the  minutes  of  the  board  may  be  taken 
by  the  circuit  court  in  lieu  of  the  formal  re- 
turn provided  for  by  statute  where  no  objection 
is  made. — Cunningham  y.  Clarendon  County  (S. 
C.)  212. 

{  201  Under  Civ.  Code  1902,  {  806,  proper 
itemixation  of  claims  against  a  county  is  neces- 
eary  to  confer  jurisdiction  on  the  county  board 
to  audit  and  allow  them. — State  t.  Goodwin 
(S.  C.)  1100. 

i  201.  Under  Civ.  Code  1902,  H  806,  1354,  a 
claim  against  a  county  for  bridge  work  amount- 
ing to  over  $10  is  not  sufficiently  itemized,  un- 
less the  contract  for  the  work  is  so  referred  to 
that,  it  may  be  identified.— State  v.  Goodwin  (S. 
C.)  1100. 

I  201.  A  claim  against  a  county  is  not  "made 
out  in  items,"  within  Civ.  Code  1902,  H  806, 
808,  unless  it  indicates  the  year  in  which  it 
arose.— State  v.  Goodwin  (S.  C.)  1100. 

I  201.  To  "itemize  an  account"  against  a 
county,  as  required  by  Civ.  Code  1902,  i  806, 
is  to  state  in  detail  the  particulars  thereof. — 
SUte  V.  Goodwin  (S.  C)  1100. 

{  201.  A  claim  against  a  county  for  lumber 
sold  Add  not  defective  for  want  of  suffldent 
itemizarion  as  to  the  date  of  the  sale. — State  v. 
Goodwin  (8.  C.)  1100. 

i  202.  Verification  of  a  claim  against  a  coun- 
ty held  a  substantial  compliance  with  Civ.  Code 
1902,  g  806.-State  v.  Goodwin  (S.  C.)  1100. 

I  206.  An  adjudication  by  a  county  board, 
with  reference  to  a  claim  of  which  the  board  had 
jurisdiction,  cannot  be  attacked  except  in  a  di- 
rect proceeding. — State  v.  Goodwin  (S.  C.)  1100. 

8  206.  Act  1905  (24  St.  at  Large,  p.  1109) 
held  not  to  authorize  a  commission  appointed 
thereunder  to  pass  on  the  merits  of  claims 
against  Greenville  county. — State  y.  Goodwin  (S. 
C.)  1100. 

I  206.  Allowance  of  a  claim  against  a  coun- 
ty by  the  county  board  constitutes  an  adjudi- 
cation that  the  claim  does  not  rest  on  a  con- 
tract in  excess  of  the  tax  levied  or  the  amount 
appropriated  for  that  particular  purpose,  in 
vfolation  of  Civ.  Code  1902,  i  606.— State  v. 
Goodwin  (S.  C.)  1100. 

I  6.     Actions. 

Under  Pol.  Code  1896,  i  343,  and  Code  1868, 
i  527,  a  petition  in  an  action  against  a  county, 
founded  on  contract,  is  not  good  unless  it  af- 
firmatively appears  that  the  contract  was  en- 
tered upon  the  minutes  of  the  authorities  in 
charge  of  its  financial  affaira — James  v.  Doug- 
las County  (Ga.)  185. 

i  208.  Under  Pol.  Code  1895,  {  341,  an  as- 
signee of  a  claim  for  expenses  incurred  by  the 
assignor  in  going  to  Texas  and  returning  under 
requisition  for  a  prisoner  who  had  fled  from  the 
state  after  conviction  in  the  county  of  F.,  could 
not  maintain  suit  against  the  county  for  such 
expenses.— Fleming  v.  Floyd  County  (Ga.)  814. 

§  222.  On  application  to  enjoin  the  county 
from  taking  land  for  a  public  road,  answer  held 
not  subject  to  the  objection  that  it  was  not  the 
answer  of  the  county. — Hutchinson  y.  liowndes 
County  (Ga.)  1048. 


COURTS. 


Con- 


Acquiring  vested  rights  by  decisions, 

stitutional  Low,  g  2. 
Clerks,  see  Clerks  of  Courts. 
Enforcement  in  state  court  of  foreign  statute 

giving  action  for  wrongful  death,  see  Death, 

§  2. 
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Inquiry  by,  luto  advigability  of  changing  street 
grade,  see  Municipal  Corporations,  {  o. 

Judges,  see'  Judges. 

Jurisdiction  of  criminai  prosecutions,  see  Crim- 
inal Law,  S  2. 

Jurisdiction  of  prosecutions  for  offense  against 
liquor  laws,  see  Intoxicating  Liquors,  (  5. 

Justices'  courts,  gee  Justices  of  the  Peace. 

Merger  of  ofFens««  affecting  Jurisdiction  of 
city  court,  see  Criminal  Law,  {  1. 

Province  of  court  and  jury,  see  Trial,  {  6. 

Removal  of  action  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

Review  of  decisions,  see  Appeal  and  Error. 

Right  to  trial  by  jury,  see  Jury,  §  1. 

i  1.    X*t«r«,  •zteat,  and  mcnrolae  at  J«v 
risdiotioii   1b  ceaeral. 

An  order  authorizing  the  sale  by  a  trustee  of 
the  equitable  estate  of  minors  held  not  void 
because  the  record  did  not  affirmatively  show 
service  on  the  minors. — Peavy  r.  Dure  (Qa.)  47. 

*A  statute  held  not  a  penal  statute,  so  as 
not  to  be  enforced  by  the  courts  of  another 
state,  merely  because  it  only  awards  punitive 
damages.— Southern  Ry.  Co.  t.  Decker  (Ga. 
App.)  678. 

*The  courts  will  not  enforce  a  foreign  law 
which  is  solely  peual,  or  which  contravenes 
the  public  policy  of  the  state.— Southern  Ry. 
Ga  y.  Decker  (Ga.  App.)  678. 

{  2.    Eat»bUa)kineBt,     orsanlaattoa,    sad 
prooedore  In  seneraL 

While  the  courts  will  follow  the  decisions  of 
a  sister  state  in  construing  the  statutes  there- 
of, they  are  not  bound  by  their  interpretation 
of  the  common  law. — Lay  v.  Nashville,  C.  & 
St  L.  Ry.  Co.  (Ga.)  189. 

'Courts  will  determine  for  themselves  wheth- 
er the  statute  of  another  state,  as  construed 
by  its  highest  courts,  is  penal  or  violative  of 
the  public  policy  of  the  state. — Southern  Ry. 
Co.  V.  Decker  (Ga.  App.)  678. 

Supreme  Court  Rule  21  (53  S.  E.  vii),  re- 
quiring a  summary  of  exceptions  to  be  put  in 
the  record  before  hearing  on  appeal,  is  reason- 
able and  just.— Ullery  v.  Guthrie  (N.  C.)  652. 

'General  laws  of  business,  established  to  pro- 
mote commercial  intercourse,  are  framed  on  the 
assumption  that  men  will  act  honestly,  and  such 
laws  should  not  be  interfered  with,  because  in 
exceptional  instances  a  wrong  may  tie  possible. 
—Mason  v.  Nelson  (N.  C.)  625. 

*The  rule  of  stare  decisis  is  founded  on  public 
policy,  and  it  does  not  require  a  court  to  adhere 
to  a  decision,  clearly  erroneous,  which  injurious- 
ly affects  a  general  business  law. — Mason  v.  Nel- 
son (N.  C.)  625. 

*A  decision  held  not  to  have  become  the  ac- 
cepted law,  and  the  Supreme  Court  may  over- 
rule It— Mason  v.  Nelson  (N.  C.)  625. 

*An  erroneoQS  decision  or  mercantile  law  may 
be  overruled;  and,  when  done  so,  the  general 
rule  that  a  decision  overruling  a  former  deci- 
sion is  retrospective  applies. — Mason  v.  Nelson 
(N.  C.)  625. 

*The  fact  that  a  contract  was  made  while  a* 
Supreme  Court  decision,  expressing  the  rule 
governing  such  contracts,  prevailed  does  not  pre- 
vent the  court,  in  a  suit  on  the  contract,  from 
overruling  such  decision. — Mason  v.  Nelson  (N. 
C.)  62.-). 

*A  decision  of  a  court  of  supreme  jurisdiction 
overruling  a  former  decision  is,  as  a  general 
rule,  retrospective  in  its  operation. — Mason  v. 
Nelson  (N.  C.)  625. 

{  80.  A  judicial  decision  is  to  l>e  considered 
as  authority  only  in  connection  with  the  facts 
on  which  it  was  dpcided.— American  Nat.  Bank 
v.  Fountain  (N.  C.)   738. 


t  41.  Under  Ctmst.  art  4,  |  12,  Laws  1!)0T. 
p.  1258,  c.  860,  creating  the  recorders  court  of 
a  county,  held  valid.— State  t.  Shine  (N.  C) 
1080. 

I  90.  Where  a  majority  of  the  coart  concnr- 
red  in  the  result  only,  the  expressions  in  the 
opinion  are  not  controlling  aattaority. — State  r. 
Goodwin  (S.  C.)  1100. 

S  9,    Ovwrtm  of  gtmnml  oUcteal  J«>ladle- 

tloa. 

i  129.    Under  Civ.  Code  1895,   i  5842.  the 

superior,  courts  have  exclusive  iarisdiction   in 

equity  cases.— Geer  t.  Cowart  (Ga.  App.)  1<KA. 

i  4.    0*«rt«  of  Ilndtod  or  Inf  ariov  Jazia* 
dl<)ttoa« 

'Under  act  of  1902  (Acta  1902,  p.  105),  the 
execution,  filing,  and  approval  of  a  certiorari 
bond  held  requred  to  affirmatively  appear  in 
the  application  for  certiorari.- Conaon  t.  Town 
of  Jeaup  (Ga.  App.)  677. 

'Certiorari  bond  approved  by  the  judge  of  a 
municipal  court,  instead  of  the  clerk,  Jild  not 
a  sufficient  compliance  with  act  of  1902  (Acta 
1902.  p.  105).— Condon  v.  Town  of  Jesnp  (Ga. 
App,)  677. 

i  188.  The  city  court  of  AtianU  held  a  coart 
of  general  coiymon-law  jurisdiction. — Yonng  v. 
Germania  Savmgs  Bank  (Ga.  App.)  996. 

I  188.  A  suit  which  states  that  defendant  is 
indebted  to  plaintiff  on  77  notes,  for  $10  each, 
and  prays  judgment  for  principal  and  interest 
"of  said  notes,"  is  within  the  jurisdiction  of  the 
city  court  of  Atlanta,  though  only  one  note  is 
attached  as  an  exhibit. — Young  v.  (Jermanla  Sav- 
ings Bank  (Ga.  App.)  999. 

{  188.  The  city  coart  of  Atlanta  has  juris- 
diction of  a  suit  based  on  notes  given  for  the 
price  of  land  and  praying  a  general  judgment, 
with  a  lien  on  the  land. — Toung  v.  (xermania 
Savings  Bank  (Ga.  App.)  999. 

I  188.  The  city  court  is  without  jarisdiction 
in  equity,  and  in  a  suit  on  a  note,  where  de- 
fendants claim  damages  for  a  tort  not  connect- 
ed with  the  note,  the  plea  is  properly  strickeo. 
— Geec  V.  Cowart  (Ga.  App.)  1054. 

(  S.     Conrta  of  appellate  JmrisdletloB. 

On  habeas  corpus  setting  up  as  a  ground  of 
discharge  that  Acts  1896,  p.  44.  i  3,  providing 
that,  where  the  justices  of  the  Supreme  Court 
are  evenly  divided,  the  judgment  of  the  court 
below  shall  stand  affirmed,  is  in  violation  of 
Const.  U.  S.  Amend.  14,  the  constitutionality 
of  that  act  held  not  necessary  to  a  determina- 
tion of  the  case  so  as  to  require  its  certifica- 
tion to  the  Supreme  Court — Yeates  v.  Rober- 
son  (Ga.  App.)  104. 

'Where  the  oonstitational  question  involved 
has  been  passed  on  either  by  the  Supreme  Court 
of  the  state  or  of  the  United  States,  such  ques- 
tion will  not  be  certified  by  the  Court  of  Ap- 
peals.— Rose  V.  State  (Gft.  App.)  117;  R.  SI. 
Rose  Co.  V.  Same,  Id. 

Where  the  objections  to  the  constitutionality 
of  Act  Aug.  15,  1903  (Acts  1903,  p.  90),  mak- 
ing criminal  the  fraudulent  obtaining  of  monej 
under  a  labor  contract,  have  been  settled  by  the 
Supreme  Court,  the  Court  of  Appeals  will  not 
certify  such  questions. — Young  v.  State  (Ga. 
App.)  558. 

{  6.    OomovRWMt   and   ooBfllotlac    Jvria* 
dloiloB,  and  oomlty. 

'Georgia  courts  will  not  exclude  Alabama 
suitors,  so  long  as  the  courts  of  that  state  do 
not  exclude  Georgia  suitors. — Southern  Ry.  Co. 
V.  Decker  (Ga.  App.)  678. 

'Civ.  Code  1895,  {  1817.  opening  the  courts 
of  Georgia  to  residents  of  other  states  which 
afford  Georgia  citizens  the  same  privilege, 
does  not  require  that  the  courts  of  such  other 
states  shall   afford   citiiena  any   remedy  addi- 
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tional  to  what  the7  do  their  own.— Southern 
Ry.  Co.  V.  Decker  (Ga.  App.)  67a 

COVENANTS. 

I    1.    Conatmetian  and  operation. 

*  Under  the  express  provisiona  of  Civ.  Code 
1895,  i  3615,  a  general  warranty  covers  a 
known  defect  m  the  title.— Taylor  v.  Allen  (Ga.) 
291. 

Covenants  of  title  do  not  apply  to  land  not 
included  in  the  deed.— White  &  Corbitt  v.  W.  W. 
Stewart  &  Co.  (6a.)  590. 

'Where  a  deed  conveyed  the  right,  title,  and 
interest  in  certain  premises,  the  covenants  are 
limited  to  Uie  Interest  which  the  grantor  has 
in  the  property.— White  &  Corbitt  v.  W.  W. 
Stewart  &  Co.  (Ga.)  590. 

g  46.  Covenant  of  warranty  held  not  to  ex- 
tend to  all  the  lands  embraced  in  the  deed,  but 
limited  to  a  certain  number  of  acres.— Folk  y. 
Graham  (S.  C)  1106. 

{   2.    Ferfovai«iM«  or  lir«««li. 

*A  purchaser  held  not  entitled  to  set  up  an 
incumbrance  as  a  breach  of  warranty,  unless  he 
has  been  evicted  or  has  extinguished  the  incum- 
brance.— Brown  v.  Thompson  (8.  C.)  440. 

i   3.    Aotlons  toT  breaoh. 

*In  an  action  for  breach  of  warranty  of  title, 
the  measure  of  damages  is  only  the  purchase 
money,  with  interest.— Taylor  v.  Allen  (Ga.)  291. 

•Where  in  ejectment,  defendants  warrantor 
of  title  was  vouched  in,  a  judgment  for  plain- 
tiff was  conclusive  on  the  warrantor  as  to  all 
defenses  which  were  or  might  have  been  plead- 
ed to  defeat  the  ejectment  suit— Taylor  v.  Al- 
len (Ga.)  291. 

*In  an  action  on  a  general  warranty  against 
the  claim  of  all  persons,  an  eviction  or  equiva- 
lent disturbance  by  an  outstanding  paramount 
title  must  be  alleged.— White  &  Corbitt  v.  W. 
W.  Stewart  &  Co.  (Ga.)  590. 

*A  grantee  acquiring  the  better  title  can  only 
compel  the  grantor  to  refund  the  amount  paid  for 
such  better  title.— Brown  v.  Thompson  (S.  C.) 
440. 

*A  purchaser  in  a  deed  of  conveyance  calling 
for  perfect  title  held  entitled  to  deduct  from 
the  purchase  money  the  sum  paid  for  the  acquisi- 
tion of  an  outstanding  title.— Brown  v.  Thomp- 
son (S.  C.)  440. 

{  130.  In  an  action  for  breach  of  a  covenant 
of  warranty,  recovery  held  limited  to  the  differ- 
ence between  the  number  of  acres  held  and  the 
number  warranted.- Folk  v.  Graham  (S.  C.) 
1106. 

{  130.  In  an  action  for  breach  of  a  covenant 
of  warranty,  recovery  held  limited  to  the  pur- 
chase price  of  the  land.— Folk  t.  Graham  (S.  0.) 
1106. 

COVERTURL 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  f  4. 

CREDITORS. 

See  Bankruptcy;    Fraodulent  Conveyances. 
Of  testator,  see  Wills,  f  11. 
Remedies    against    surety,    see   Principal    and 
Surety,  S  3. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  Fraudulent  Conveyances,  g  3. 


CRIMINAL  LAW. 

Arrest  of  accused,  see  Arrest,  g  1. 

Conviction  of  offense  included  in  that  charged, 
see  Indictment  and  Information,  {  7. 

Grand  jury,  see  Grand  Jury. 

Indictment,  information,  or  ctmiplaint,  see  In- 
dictment and  Information. 

Haudamns  to  compel  muniei^I  officers  to 
audit  accounts  for  costs  in  criminal  prosecu- 
tions,  see  Municipal  Corporations,   g  4. 

Restraining  criminal  acts  by  injunction,  see 
Injunction,  §  2. 

Right  of  court  of  appeals  to  certify  questions 
settled  by  Supreme  Court  under  act  making 
it  criminal  to  obtain  money  under  labor 
contract,  see  Courts,  g  6. 

Special  or  local  laws  for  puniahment  of  crime, 
see  Statutes,  g  2. 

Termination  of  prosecution,  see  Malicious 
Prosecution,  |  2. 

Particular  ojfence*. 

See  Adultery;  Arson :  Assault  and  Battery, 
S  2;  Disturbance  of  Public  Assemblage;  Bm- 
bezzlement;  False  Pretenses;  Gaming,  |  2; 
Homicide;  Incest;  Larceny;  Negli^nce,  { 
5;  Obscenity;  Obstructing  Justice;  Peijury; 
Ftoetitution ;  Receiving  Stolen  Goods;'  Weap- 
ons. 

Against  liquor  lawst  see  Intoxicating  Liquors, 
gg  4,  6. 

Against  Sunday  laws,  see  Sunday. 

Drunkenness  on  highway,  see  Drunkards. 

Fraudulent  obtainment  of  money  from  em- 
ployer, see  Master  and  Servant,  g  2. 

g   1.   Xatnre  and  elements  of  erlme  and 
defeases  In  aeneraL 

A  state  may  punish  for  a  crime  committed 
throngh  the  mails  without  impinging  the  ri^bt 
of  the  national  government  to  control  the  mails. 
—Rose  V.  State  (Ga.  App.)  117;  R.  M.  Rose  Co. 
T.  Same,  Id. 

*To  constitute  a  crime,  there  must  be  either 
the  joint  operation  of  act  and  intention  or  crimi- 
nal negligence.— Carbo  v.  State  (Ga.  App.)  140. 

A  conviction  for  willfully  riding  or  driving 
the  horse  of  another  cannot  be  sustained,  where 
a  sale  of  the  animal  is  effected ;  the  transaction 
on  the  part  of  accused  being  thus  ratified  by 
the  owner.— Sanders  v.  State  (Ga.  App.)  567. 

g  80.  Where  defendant  was  convicted  in  a 
city  court  on  an  indictment  for  pointing  a  pistol 
at  another,  and  the  evidence  showed  the  con- 
summated act  of  shooting  at  another  or  assault 
with  intent  to  kill,  the  court  was  without  juris- 
diction.—Fberhart  V.  State  (Ga.  App.)  730. 

*A  person  is  presumed  to  intend  what  he 
does,  or  that  which  is  the  immediate  or  neces- 
sary consequences  of  his  acts. — State  t.  Ab- 
bott (W.  Va.)  693. 

g  2.    9n«4«dletlen. 

Confinement  in  jail  under  sentence  of  a  su- 
perior court  held  not  a  bar  to  defendant  being 
tried  on  an  indictment  In  a  city  court.— Cole- 
man T.  State  (Ga.  App.)  487. 

Entry  on  the  minutes  of  a  city  court  of  an 
order  of  the  judge  of  the  superior  court  diri>ct- 
ing  the  transfer  of  indictments  for  misdemeanors 
to  such  city  court  held  sufBcient  to  give  the  city 
court  jurisdiction.— Coleman  v.  State  (Ga.  App.) 
487. 

The  offense  of  abandoning  a  cro^  without 
cause  before  paying  advances,  in  violation  of 
Bevisal  1905,  §33^  held  within  the  final  ju- 
risdiction of  a  justice  of  the  peace.— State  v. 
Wilkes  (N.  C.)  430. 

i   3.    Former  Jeopardy. 

♦Under  Const.  1877,  art.  1,  g  1,  par.  8,  held, 
that  Const.  U.  S.  Amend.  5.  declaring  that  no 
person  shall  be  twice  put  in  jeopardy,  cannot  be 
pleaded  in  bar  of  a  second  trial,  where  the  first 
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has  been  Ret  aside  on  defendant's  own  motion.— 
Yeatea  v.  Roberson  (Ga.  App.)  104. 

i  200.  Evidence  of  an  acquittal  on  a  charge 
of  keeping  intoxicating  liquor  for  sale  held 
irrelevant  on  a  trial  for  selling  intoxicating  liq- 
uor.—Taylor  V.  SUte  (Ga.  App.)  1048. 

In  determining  whether  a  conviction  for  mur- 
der in  the  second  degree  acquitted  accused  of 
murder  in  the  first  degree,  which  crime,  if  any, 
the  evidence  tended  to  show,  Code  1904,  |S 
4040,  4041,  8662,  should  be  construed  together. 
— ^Burton  v.  Commonwealth  (Va.)  376. 

{  4.  Preliminary  complaint,  afldaTlt, 
warrant,  examination,  oonualt- 
ment,  and  aommary  triaL 

It  is  error  to  refuse  a  certiorari  properly 
verified,  where  the  finding  is  unwarranted  by  the 
evidence.— Hood  v.  State  (Ga.  App.)  570. 

A  petition  tor  certiorari  to  correct  errors  of 
the  criminal  court  of  Atlanta  is  properly  veri- 
fied by  an  affidavit  in  the  form  contained  in 
Civ.  Code  1895,  j  4638;  the  affidavit  provided 
in  Pen.  Code  1805,  {  765,  not  referring  to 
writs  of  certiorari  to  review  errors  of  the  crim- 
inal court  of  Atlanta.— Hood  v.  State  (Ga.  App.) 
570. 

8  211.  An  affidavit  charging  defendant  with 
an  assault  to  murder  may  furnish  the  basis  for 
an  accusation  in  a  city  court  charging  defend- 
ant with  the  offense  of  stabbing,— Howell  v. 
State  (Ga.  App.)  1000. 

I  218.  The  word  "felonious,"  in  a  warrant 
chai^ng  accused  with  unlawfully,  willfully,  and 
feloniously  retailing  spirituous  liquor,  held  su- 
perfiuoua,  in  view  of  Bevisal  1905,  S  3291.— 
State  V.  Shine  (N.  C.)  1080. 

I  2ia  Tlie  words  "gnUty  of  a  second  of- 
fense," in  a  warrant  charging  accused  with  re- 
tailing spirituous  liquor,  may  be  treated  as  sur^ 
plusage.— State  v.  Shine  (N.  0.)  1080. 

i  220.  Under  Revisal  1905,  {  1468,  the  su- 
perior court,  on  appeal  from  a  conviction  of  a 
violation  of  Laws  1905,  p.  495,  c.  497,  |  12, 
held  authorized  to  permit  an  amendment  to 
the  warrant,  so  long  as  sufficient  matter  remains 
on  which  to  proceed  to  judgment,  within  Re- 
visal 1005,  S  3254.— State  v.  Shine  (N.  C.)  1080. 

{  5.  Arraignment  and  pleas,  and  nolle 
proseqni   or   dlsoontinnanoe. 

*In  a  criminal  prosecution,  defendant's  plea 
of  not  guilty  pute  in  issue  every  material  al- 
legation in  the  indictment.— Phillips  v.  State 
(Ga.)  239. 

A  demurrer  held  properly  sustained  to  a  plea 
of  former  Jeopardy.— Veasy  v.  State  (Ga.  App.) 
561. 

f  295.  The  burden  of  proof  under  a  special 
plea  of  former  jeopardy  is  on  the  defendant.— 
Mance  v.  State  (Ga.  App.)  1053. 

i  297.  Where  defendant  is  acquitted  of  an 
offense,  and  within  the  period  of  limitations  is 
accused  of  a  crime  of  the  same  ctwracter,  and 
files  a  plea  of  former  jeopardy,  and  a  verdict 
was  rendered  against  the  plea,  the  state  on  the 
trial  of  the  case  in  chief  cannot  rely  on  any 
transaction  which  might  have  been  adjudicated 
on  the  former  prosecution.— Mance  v.  State  (Ga. 
App.)  1053. 

*Held  within  the  trial  court's  discretion  to 
refuse  to  strike  a  plea  of  not  guilty  entered  at 
a  prior  term.— State  v.  Khoury  (N.  C.)  63& 

•Refusal  to  allow  withdrawal  'Of  plea  of 
guilty  of  murder  in  the  first  degree  and  entry 
of  plea  of  not  guilty  held  not  an  abuse  of  dis- 
cretion.— State  V.  Stevenson  (W.  Va.)  688. 

I  6.  Evidenoe  ^  Judicial  notice,  pre- 
■nmptlone,  and  bnrden  ox  proof. 

♦The  courts  take  judicial  knowledge  that  lager 
beer  is  an  intoxicating  malt  liquor.— Gripe  v. 
State  (Ga.  App.)  567. 


*A  iwraon  is  ptesomed  to  have  an  ordinary 
capacity  for  hearing. — Holcombe  v.  State  (Ga. 
App.)  647. 

*The  law  preanmes  soundness  both  as  to  men- 
tal and  bo<nly  functions.- Holcombe  v.  State 
(Ga.  App.)  647. 

*There  is  a  general  presumption  that  ordinary 
human  faculties  are  possessed  by  every  individ- 
ual.— Holcombe  v.  State  (Ga.  App.)  647. 

{  304.  Judicial  notice  may  be  taken  that  an 
ordinary  beer,  containing  such  a  percentage  of 
alcohol  as  may  produce  intoxication,  is  an  in- 
toxicating liquor. — O'Connell  v.  State  (Ga.  App.) 
1007. 

f  804.  Judicial  notice  may  be  taken  that 
whisky  is  a  spirituous,  alcoholic,  and  intoxicat- 
ing liquor.— OOonnell  v.  State  (Ga.  App.)  1007. 

•One  charged  with  crime  is  presumed  to  lie  in- 
nocent until  his  guilt  is  established  by  tl>e  evi- 
dence beyond  every  reasonable  doubt. — O'Don- 
nell  V.  Commonwealth  (Va.)  373. 

*Iu  a  criminal  case,  where  a  fact  is  antcep- 
tible  of  an  interpretation  consistent  with  tbe 
innocence  of  accused,  the  jury  cannot  arbitrarily 
adopt  ttiat  interpretation  which  incriminated 
him.— Burton  y.  Commonwealth  (Va.)  376. 

I  7.  —  Facts  in  larae  and  reloTant  to 
issnes,  and  res  Kcstse. 
I  365.  Where  a  homicide  being  admitted  tbe 
material  question  was  whether  it  was  willful 
or  accidental,  certain  evidence  held  properly  ad- 
mitted as  a  part  of  the  res  gestae.— Arnold  v. 
State  (Ga.)  806. 

Evidence  that  defendant  was  seen  in  tbe  com- 
pany of  another  to  whose  connection  with 
the  crime  the  circnmstances  point  held  admis- 
sible.— Eaker  v.  State  (Ga.  App.)  99;  Barton  r. 
Same,  Id. 

•Matters  without  prima  facie  relevancy  may 
become  relevant  by  being  interwoven  into  a 
conversation  which  is  relevant — Holcombe  ▼. 
State  (Ga.  App.)  647. 

I  8.    •^—  Otber   oSenaes,  and   eharaeter 
of  accnaed. 

i  376.  A  witness  to  show  defendant's  good 
character  will  not  be  permitted  to  testify  as  to 
particular  instances  or  special  traita. — Arnold 
V.  State  (Ga.)  806. 

Evidence  held  permissible  though  tending  to 
indicate  complicity  in  another  crime. — Eaker  v. 
State  (Ga.  App.)  99;  Barton  v.  Same,  Id. 

•On  trial  for  obtaining  money  on  a  fraud- 
ulent promise  to  perform  a  contract  of  service, 
evidence  that  three  years  before  defendant  had 
pleaded  guilty  to  a  similar  charge  held  inad- 
mi8aible.-Clarke  v.  State  (Ga.  App.)  663. 

§  9.    •—  Uateiriallty  and  conipetency  in 
ceneraL 

•That  evidence  against  a  defendant  was  ob- 
tained tlurongh  an  illegal  search  of  his  house 
will  not  render  it  incompetent. — Rogers  v. 
State  (Ga.  App.)  96. 

•An  officer  may,  without  warrant,  arrest  a 
suspected  felon  and  subject  him  to  reasonable 
search,  and  evidence  so  obtained  is  not  inad- 
missible.—Eaker  V.  State  (Ga.  App.)  99;  Barton 
V.  Same,  Id. 

•To  render  evidence  inadmissible  on  the 
ground  that  defendant  was  compelled  to  produce 
it  against  himself,  it  must  appear  that  such  com- 
pulsion was  used  as  to  rob  him  of  volition  in 
the  matter.— Eaker  v.  State  (Ga.  App.)  99: 
Barton  v.  Same,  Id. 

•A  defendant,  being  separately  tried,  cannot 
object  to  evidence  as  obtained  by  an  illegal 
search  and  seizure  of  another,  jointly  indicted 
with  him.— Jones  v.  State  (Ga.  App.)  482. 

{  394.  Evidence  that  a  person  charged  with 
selling  liquor  was  in  possession  of  quantities  of 


•Point  annotatod.   See  syllalras. 


Digitized  by 


Google 


INDEX. 


1151 


liqaoTB,  etc.,  Md  admissible,  though  obtained  by 
illegal  search  and  aeisure.— Taylor  t.  State  (Oa. 
App.)  1048. 

{  10.  —  Beat   and   meeonimry,   mad   de- 
moaatratl'Te  sTldeBoe. 

(  400.  Parol  evidence  of  the  contents  of  a 
written  contract  held  inadmissible  where  it  ap- 
pears that  the  writing  is  accessible.— Starling  ▼. 
SUte  (Ga.  App.)  99S. 

{11.  —  Opinion  e-Hdenoe. 

*A  witness,  though  not  an  expert,  may  tes- 
tify as  to  whether  a  person  was  within  hear- 
ing distance  of  a  remark.— Holcombe  t.  State 
(Ga.  App.)  64T. 

'Persons  who  had  had  more  or  less  oppor- 
tunity *'o  form  an  opinion  as  to  accused's  men- 
tal c<Midition  were  properly  allowed  to  express 
an  opinion  on  the  subject— State  t.  Eboury 
(N.  0.)  63a 

i  IS.  —  Testlniony  of  neoompUoes  and 
co-defendants. 

*A  person  who  buys  spiritnona  liquor  is  not 
in  law  an  accomplice  of  ue  person  who  sells  it 
—Gamble  t.  State  (Ga.  App.)  544. 

In  misdemeanors,  under  Pen.  Code  1885,  { 
991,  the  testimony  of  an  accomplice  need  not 
be  corroborated.— bramble  y.  State  (Ga.  App.) 
544. 

I  13.  Confessions. 

*A  Tolontary  confession  held  not  inadmissible 
merely  because  it  was  made  pending  an  illegal 
arrest.- Ivey  v.  State  (Ga.  App.)  565. 

I  14.  ^—  Evldonoe  at  preliminary  exam- 
ination or  at  former  trial. 

The  contents  of  a  writing,  which  has  been 
lost  or  destroyed,  or  has  become  inaccessible, 
may  be  proved  by  a  properly  authenticated  copy 
in  the  brief  of  evidence,  approved  by  the  trial 
judge  upon  a  former  trial  between  the  same 
parties.— -Crawford  v.  State  (Ga.  App.)  301. 

{15.   Welsht  and  snffielenoy. 

'Where  one  of  two  witnesses,  having  equal 
facilities  for  seeing  or  hearing  a  thing,  swears 
that  it  occurred,  and  the  other  that  it  did  not, 
the  testimony  of  neither  is  negative.  Civ.  Code 
1895,  {  5165.— Hunter  v.  State  (Ga.  App.)  466. 

The  weight  of  the  testimony  in  a  criminal  case 
held  for  the  jury.— Hunter  ▼.  State  (Ga.  App.) 
4C6. 

'Proof  that  the  alleged  oftense  was  committed 
in  a  designated  town  or  city  will  not  establish 
the  venue  of  a  court  whose  jurisdiction  is  co- 
extensive with  the  county.— Stringfleld  v.  State 
(Ga.  App.)  569. 

i  552.  Where  the  evidence  for  the  state  was 
circumstantial,  and  not  inconsistent  with  a 
reasonable  hyi>othe8is  of  innocence,  a  conviction 
was  unauthorized.— Long  v.  State  (Q&.  App.) 
711. 

S  549.  Where  the  only  evidence  as  to  wheth- 
er defendant  was  present  and  did  the  act  charged 
rests  on  hearsay,  the  conviction  will  be  aet 
aside.— Morris  v.  State  (Ga.  App.)  711. 

§  565.  In  proving  the  allegations  of  an  in- 
dictment, the  state  is  not  restricted  to  direct 
proof  of  the  date  of  the  offense.— Taylor  v.  State 
(Ga.  App.)  1048. 

i  552.  In  proving  the  allegations  of  an  in- 
dictment, the  state  held  not  confined  to  direct 
proof  of  the  offense.— Taylor  t.  State  (Ga.  App.) 
1048. 

'Reasonable  doubt  held  not  a  vague  or  un- 
certain doubt;  and  what  the  jury  believe  as 
men  they  should  believe  as  jurors. — State  v. 
Abbott  (W.  Va.)  693. 

'Reasonable  doubt  defined.— State  v.  Abbott 
(W.  Va.)  693. 


H  16,  17.   Time  of  trial  and  eontiniianoe. 

An  application  to  continue  a  motion  for  new 
trial  to  enable  the  movant  to  obtain  an  affidavit 
is  addressed  to  the  discretion  of  the  presiding 
judge.— Tiualey  v.  State  (Ga.  App.)  98. 

'The  credibility  of  witnesses  on  a  motion  for 
continuance  is  for  the  trial  judge.— Kimberly 
V.  State  (Ga.  App.)  571. 

*A  continuance  may  properly  be  denied,  not- 
withstanding all  the  statutory  requirements 
have  apparently  been  complied  with,  where  the 
real  purpose  is  merely  to  secure  delay. — Kimber- 
ly V.  State  (Ga.  App.)  571. 

'Where  the  showing  for  a  continuance  be- 
cause of  the  absence  of  a  witness  did  not  com- 
ply with  Pen.  Code  1895,  {  962,  it  was  prop- 
erly   overruled.— Turner   v.    State    (Ga.    App.) 

S  594.  Denial  of  a  continuance  for  absent 
witness  held  error.— Howell  t.  State  (Ga.  App.) 
1000. 

{  18.  Trial— Preliminary  proeeedinca. 

*A  trial  court  held  not  to  have  abused  Its 
discretion  by  proceeding  to  trial,  notwithstand- 
ing a  suggestion  of  accused's  insanity. — State  ▼. 
Khoury  (N.  C.)  638. 

1 19.  ^—  Conrae  and  eondnet  of  trial  la 
KeneraL 

'Remark  of  trial  judge  held  not  to  relate  to 
the  credit  or  weight  of  defendant's  statement 
—Bass  V.  State  (Ga.  App.)  640. 

'The  presiding  judge  cannot  over  the  ob- 
jections of  the  defendant  order  the  courtroom 
cleared  of  every  one  not  connected  with  the 
case,  and  prejudice  to  the  defendant  from  such 
an  order  will  be  presumed  (Const,  art.  1,  {  1 ; 
Oiv.  Code  1895,  f  5296).— Tilton  v.  State  (Ga. 
App.)  651. 

'Under  Code  1906,  {  4567,  held,  that  it  was 

Jirejudicial  error,  after  plea  of  guilty  and  be- 
ore  judgment,  to  examine  witnesses  in  defend- 
ant's absence.— State  v.  Stevenson  (W.  Va.) 
688. 

i  20.  —^  Beeeption  of  evidence. 

{  670.  Where  evidence,  some  of  which  is  ad- 
missible and  some  not,  is  offered  as  a  whole,  a 
new  trial  will  not  be  granted  because  of  its  re- 
jection.—Arnold  V.  State  (Ga.)  806. 

'Statement  of  defendant  charged  with  a  crime 
held  to  properly  include  a  statement  of  certain 
facts.— Woodall  v.  SUte  (Ga.  App.)  485. 

'The  right  of  a  defendant  to  make  such  state- 
ment as  he  may  deem  proper  is  not  restricted  by 
the  rules  of  evidence.— Woodall  v.  State  (Ga. 
App.)  485. 

'Defendant's  right  to  make  statements  held 
jiersonal,  and  his  counsel  without  right  to  ques- 
tion him;  but  the  judge  may  in  his  discretion 
permit  counsel  to  make  suggestions. — Bass  v. 
State  (Ga.   App.)  540. 

i  673.  Where  it  is  sought  to  be  proved  that 
defendant'  has  more  than  once  committed  the 
same  offense,  held,  that  instruction  as  to  the 
effect  of  such  proof  should,  upon  request,  be 
given.— Taylor  v.  State  (Ga.  App.)  1048. 

(21.  —  Frovlnoe    of    court    and    Jnry 
in  generaL 

*In  a  prosecution  for  homicide,  an  Instruction 
that  defendant  indicated  that  it  was  physically 
impossible  for  him  to  have  committed  the  crime 
because  he  was  not  present  at  the  time  of  the 
homicide  held  error.— Phillips  ▼.  State  (Oa.) 
239. 

Merchandising  establishments,  stores,  restau- 
rants, soft  drink  dispensaries,  etc.,  are  jucU- 
cially  recognized  as  places  of  business  and  the 
court  may  so  inform  the  jury. — Bashinski  v. 
State  (Ga.  App.)  577. 


'Point  annotated.   See  •yllalme. 
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The  court  may,  without  Invading  the  province 
of  the  jury,  define  to  them  what  a  place  of 
business  is  within  the  prohibitory  law,  if  he 
leaves  to  the  jury  the  determination  of  whether 
the  particular  place  in  question  is  within  the 
definition.— Bashinski  t.  State  (Oa.  App.)  577. 

*It  is  reversible  error  to  charge  without  quali- 
fication that  the  jury  are  to  believe  positive 
testimony  in  preference  to  negative ;  the  weight 
thereof  being  for  the  jury.— Peak  v.  State  (Qa. 
App.)  665. 

i  734.  A  charge  held  erroneous,  as,  though  the 
truth  of  the  allegations  in  an  accusation  is  for 
the  jury,  their  materiality  is  for  the  court. — 
Holt  V.  State  (Ga.  App.)  992. 

'Whether  evidence  against  accused  be  strong 
or  weak,  it  should  be  submitted  to  the  jury,  if  it 
be  not  merely  conjectural,  but  reasonably  tends 
to  establish  his  guilt— State  r.  Dobbma  (N. 
C.)  635. 

fS  763,  764.  Instruction  in  a  prosecution  of 
a  railway  company  for  permitting  a  train  to 
run  on  Sunday  neld  error,  as  invading  the  jury's 
province.— State  v.  Atlantic  Coast  Line  R.  Co. 
(N.  C.)  756. 

{ 28.  ^—  N«e«BsltT,  reqiilsltes,  *nd  svf- 
iMtmuf  of  laatmotiaiia. 

In  a  prosecution  for  murder,  the  court  held 
not  to  have  erred  in  using  the  word  "homicide" 
in  an  instruction  on  alibi.— Phillips  v.  State 
(Ga.)  239. 

f  785.  A  charge  on  the  subject  of  impeach- 
ment of  witnesses  held  not  open  to  objection.— 
Arnold  v.  State  (Ga.)  806. 

I  789.  A  charge  on  reasonable  doubt  held  not 
open  to  the  objection  that  it  was  calculated  to 
impress  the  jury  that  they  must  have  a  suffi- 
cient reason  for  doubting  defendant's  guilt. — 
Arnold  V.  State  (Ga.)  SSS. 

i  814.  Where  there  was  no  evidence  that  de- 
cedent assaulted  defendant  to  prevent  defend- 
ant from  committing  adultery  with  decedent's 
wife,  it  was  error  to  give  the  state  the  benefit 
of  the  law  applicable  (o  that  theoiy.— Yopp 
T.  State  (Ga.)  1036. 

*An  alleged  erroneous  instruction  is  not  to  be 
viewed  apart  from  the  context. — Tinsley  v.  State 
(Ga.  App.)  93. 

*A  new  trial  will  not  be  granted  for  minor 
inaccuracies  in  the  charge,  where  by  the  whole 
charge  the  apparent  errors  are  dissipated.— 
Crawford  v.  State  (Ga.  App.)  501. 

*Where  the  witnesses  of  the  state  testified  that 
defendant  drew  his  pistol  and  had  it  in  his 
hand,  and  defendant's  witnesses  testified  that 
they  did  not  see  him  have  any  pistol,  instruc- 
tion as  to  positive  and  negative  testimony  held 
erroneotw.— Daniel  v.  State  (Ga.  App.)  539. 

'Requested  charge,  though  containing  correct 
abstract  principle,  held  properly  refused,  where 
it  might  be  misleading  in  its  application  to  the 
facts.— Hagood  v.  State  (Qa.  App.)  641. 

'Omission  to  charge  upon  the  effect  of  proof  of 
good  character  held  not  reversible  error.— Ha- 
good V.  State  (Ga.  App.)  641. 

•Where  all  the  testimony  is  positive.  It  Is 
error  to  instruct  on  the  comparative  weight  of 
positive  and  negative  testimony.— Peak  v.  State 
(Ga.  App.)  605. 

'Charge  that,  even  if  defendant  had  produced 
certain  witnesses,  he  could  not  compel  them  to 
Incriminate  themselves,  held  erroneously  refus- 
ed.—Williams  v.  State  (Ga.  App.)  671. 

t  814.  It  is  error  to  charge  that  defendant 
admits  an  essential  element  of  the  state's  case 
which  he  has  not  in  fact  admitted.— Bendross 
V.  State  (Ga.  App.)  728. 


t  TIZ.  A  crime  is  defined  by  the  allegations 
in  an  accu8ati<m,  but  it  is  the  court's  duty  to 
explain  the  definition.— Holt  t.  State  (Ga.  App.) 

i  784.  Where  guilt  ia  dependent  wholly  npon 
circumstantial  evidence,  held  not  to  give  instme- 
tion  in  relation  thereto.— Holt  ▼.  State  (Ga. 
App.)  992. 

'An  instruction  held  not  misleading  as  con- 
taining an  expression  of  the  opinion  of  tb^ 
court,  or  as  calculated  to  cast  suspicion  on  tbr 
testimony  of  accused.— State  v.  Dixon  (X.  C.) 
616. 

'An  instruction  held  not  misleading  as  with- 
drawing from  the  jury  the  consideration  of  the 
evidence  of  accn8ed.--State  v.  Dixon  (N.  C.i 
615. 

'Though  a  court  is  required,  on  request,  to 
reduce  to  writing  the  charge  as  to  tlie  law  of 
the  case,  it  is  permissible  for  the  judge  to  read 
his  notes  of  evidence  to  the  jnry.— State  ▼.  Dix- 
on (N.  C.)  615. 

*No  x>articular  formnla  is  required  in  charg- 
ing upon  reasonable  doubt — State  v.  Dobbms 
{K.  C.)  635. 

'Though  a  trial  judge  must  put  his  entire 
charge  in  writing  when  so  requested,  it  is  not 
reversible  error  to  state  the  contentiona  of  the 
parties  orally,  or  to  supplement  slight  omis- 
sions.—State  V.  Khoury  (N.  C.)  638. 

In  a  murder  prosecution,  where  there  was  no 
evidence  to  show  that  defendants  fired  the  fatal 
shots,  or  assisted  in  so  doing,  an  instruction 
based  on  that  assumption  was  properly  refused. 
—Burton  v.  Commonwealth  (Va.)  376. 

{  S3.   BcQVMta  for  lastmetloaa. 

Assignments  of  error  based  on  a  refusal  to 
charge  in  accordance  with  requests  orally  pre- 
sented by  counsel  cannot  be  considered. — Cole- 
man v.  State  (Ga.  App.)  487. 

•Requested  charges,  covered  by  the  charge  of 
the  court,  are  prouerly  refused. — Crawfon)  v. 
State  ((ia.  App.)  .501;  Hagood  ▼.  Same  iGa. 
App.)  641 ;   IIolcomlM  v.  Same  (Ga.  App.)  G47. 

Failure  to  instruct  as  to  the  methods  hy  wfaiob 
a  witness  may  be  impeached  will  not  require 
grant  of  a  new  trial,  where  no  written  re- 
quest therefor  was  made. — Roberson  v.  State 
(Ga.  App.)  639. 

•Where,  on  a  trial  for  a  violation  of  Pen. 
Code  189.5,  |  194,  the  court  charged  that  the 
evidence  must  show  a  fraudulent  conversion. 
held  not  necessary  to  charge  tliat  the  conver- 
sion must  have  been  made  with  intent  to  steal. 
—Hagood  V.  State  (Ga.  App.)  «41. 

f  824.  Where  it  is  songlit  to  be  proved  that 
a  defendant  has  more  than  once  illegally  sold 
Mquor,  held  not  the  duty  of  the  court,  in  the 
absence  of  a  request,  to  instruct  as  to  failure 
of  proof  as  to  certain  of  the  sales  alleged- 
Taylor  V.  State  (Ga.  App.)  1048. 

•A  charge  on  reasonable  doubt,  in  a  trial  tm 
keeping  liquor  for  illegal  sale,  held  8aflicientl.T 
responsive  to  a  remest  and  properly  given.— 
State  T.  Dobbins  (N.  C.)  635. 

( £4.  —  Custody,   oo»4«et,    umA   dellb- 
erattoiu  of  Jitnr. 

•It  is  not  error  to  confine  an  instruction  to 
the  specific  point  suggested  hy  the  jury's  in- 
quiry, made  after  they  have  been  ciiarged.— 
Kimberiy  r.  State  (Ga.  App.)  671. 

{S6.   Tordlet. 

•It  is  discretionary  with  a  trial  jndge  what 
weight  he  will  attach  to  the  jury's  recommeudii- 
tion  that  defendant  be  punished  as  for  a  mLs- 
demeanor.— Coppage  v.  State  (Ga.  App.)  113. 

I  878.  Where  there  Is  sufficient  evidence  to 
sustain  a  verdict  on  either  of  two  counts,  the 
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geoeral  verdict  of  guilty  ia  not  contrair  to  law. 
—Howell  V.  State  (Ga.  App.)  lOOL 

SS6.   Mottoaa  for  «ew  trUl  amd  1b  mx- 
vest. 

I  941.  Newly  discovered  evidence,  purely 
cumulative,  held  not  ground  for  new  trial. — 
Young  V.  State  (Ga.)  707. 

{  918.  Remark  by  court  in  admitting  evi- 
dence held  not  an  expression  of  opinion  as  to 
the  weight  which  the  jury  should  give  the  evi- 
dence.—Young    v.    State    (Ga.)    707. 

S  923.  Notwithstanding  Act  Aug.  15,  1903 
(Acta  1908,  p.  83),  disqualifying  a  juror  who 
has  served  at  one  term  to  serve  at  a  succeeding 
term,  if  he  does  so  serve  without  challenge,  it 
is  not  cause  for  a  new  trial  after  verdict.— Mor> 
ris  V.  State  (Ga.)  806. 

An  affidavit  for  a  new  trial  because  of  dia- 
gualification  of  a  juror,  not  entitled  in  the  cause, 
held  imperfect— Baker  v.  State  (Oa.  App.)  99; 
Barton  v.  Same,  Id. 

A  juror  cannot  impeach  his  verdict  by  show- 
ing Us  disqualification  because  of  relationship.— 
Eaker  v.  State  (Ga.  App.)  99;  Barton  v.  Same, 
Id. 

On  a  motion  for  a  new  trial  because  of  dis- 
qualification of  juror,  the  disqualification  at  the 
time  of  trial  must  appear.— Baker  v.  State  (€>a. 
App.)  99;   Barton  v.  Same,  Id. 

*Newly  discovered  impeaching  evidence  held 
not  ground  for  new  trial.- Coppage  v.  State 
(Ga.  App.)  113. 

The  admission  of  testimony  favorable  to  the 
defendant  affords  no  ground  for  nevt  trial.— ^ 
Fouraker  v.  State  (Ga.  App.)  116. 

*To  require  a  new  trial  for  improper  remarks 
of  the  judg[e,  it  must  appear  that  the  remarks 
were  both  improper  and  prejudicial.— Crawford 
V.  State  (Ga.  App.)  501. 

•A  motion  for  new  trial  is  properly  over- 
ruled, where  it  does  not  appear  but  that  ordi- 
nary diligence  would  have  secured  the  alleged 
newly  discovered  evidence. — VVilliama  v.  State 
(Ga.  App.)  525. 

*A  motion  in  arrest  of  jud^ent  does  not  lie 
for  errors  in  overruling  motion  for  a  contihu- 
ance  or  in  allowing  separation  of  the  jury. — 
Williams  v.  State  (Ga.  App.)  525. 

*It  is  not  error  to  refuse  a  new  trial  for  new- 
ly discovered  impeaching  evidence. — Williams  v. 
State  (Ga.  App.)  525. 

*The  overruling  of  a  demurrer  is  not  a  proper 

f  round  of  motion  for  a  new  trial.— Williams  v. 
tate  (Oa.  App.)  525. 

Where  no  error  of  law  was  claimed,  and  the 
evidence  authorized  the  verdict,  a  motion  for  a 
new  trial  was  properly  overruled.— Marshall  v. 
State  (Ga.  App.)  539. 

Judgment  dismissing  motion  for  new  trial,  be- 
cause the  opposite  party  was  not  served  as  re- 
quired by  original  rule  nisi,  afterwards  extend- 
ed, held  error. — Johnson  v.  State  (Ga.  App.) 
540. 

*Where  a  verdict  of  conviction  is  entirely 
without  evidence  to  support  it,  it  is  contrary 
to  law,  and  a  new  trial  should  have  been  grant- 
ed.—Tnompson  V.  State  (Ga.  App.)  571. 

*When  newly  discovered  evidence  is  adduced 
from  witnesses  properly  vouched  for,  and  there 
was  no  want  of  diligence,  and  it  may  probably 
cause  a  different  result,  it  is  error  to  refuse  a 
new  trial. — Grow  v.  State  (Ga.  App.)  669. 

*NewIy  discovered  evidence  tending  to  estab- 
lish the  truth  of  a  material  contention  is  not 
merely  c\imulative  when  it  idates  to  a  particu- 


lar fact  concerning  which  no  witnesses  have  tea* 
tified.— Grow  v.  State  (Ga.  A^.)  669. 

*Newly  discovered  evidence  held  not  merely 
cumulative  and  impeaching,  but  to  go  to  the 
substantial  justice  of  the  case. — Orr  v.  State 
(Ga.  App.)  670. 

'Whether  ordinary  diligence  was  used  to- 
procure  evidence  at  the  trial  held  to  be  deter- 
mined by  comparing  the  conduct  auder  con- 
sideration Mrith  that  of  an  ordinary  man  imder 
similar  circumstances. — Orr  v.  State  (Oa.  App.) 
676. 

'Misconduct  of  prosecuting  witness  held 
ground  for  new  trial.— Griffin  v.  State  (Oa. 
App.)  686. 

i  970.  Where  one  of  the  counts  of  the  accu- 
sation was  good,  a  motion  in  arrest  of  judgment 
was  properly  overruled.— Howell  v.  State  (Ga. 
App.)  1000. 

i  936.  The  drenmstantial  evidence  not  being 
inconsistent  with  a  reasonable  hypothesis  of  in- 
nocence, and  being  insufficient  to  establish  beyond 
a  reasonable  doubt  an  intent  to  steal,  a  new 
trial  should  have  been  granted.— Wilson  v.  State 
(Ga.  App.)  1003. 

S  918.  A  new  trial  will  not  be  granted  be- 
cause the  trial  judge  asked  questions  of  wit- 
nesses, unless  prejudice  resulted. — O'Connell  v. 
State  (Ga.  App.)  1007. 

8  918.  To  authorize  a  new  trial,  where  evi- 
dence warrants  the  verdict,  not  only  error,  but 
injury,  must  be  shown.— Taylor  v.  State  (Ga. 
App.)  1048. 

{  ST.  Appeal  and  error,  and  oertlorari.  ' 

{  1124.  Grounds  of  motion  for  new  trial, 
complaining  of  the  allowance  of  certain  ques- 
tions, held  to  present  no  proper  assignment  of 
error,  where  it  did  not  appear  what  answers 
were  elicited  by  such  questions.- Morris  v.  State 
(Ga.)  806. 

*An  erroneous  instruction  Is  not  ground  for 
reversal  if  the  verdict  shows  that  the  finding  of 
the  jury  was  not  affected  thereby. — ^Tinaley  v> 
State  (Ga.  App.)  93. 

*The  trial  court's  discretion  in  fixing  punish- 
ment cannot  be  interfered  with  where  within- 
statutory  limits.- Coppage  v.  State  (Ga.  App.> 
113. 

Grounds  of  motion  for  new  trial  ahould  be 
complete  within  themselves.— Fouraker  v.  Stata 
(Oa.  App.)  116. 

'Where  a  ground  of  motion  for  new  trial  for 
iiewly  discovered  evidence  is  filed,  and  a  counter 
showing  is  made,  a  reviewing  court  will  not, 
except  for  abuse  of  discretion,  reverse  the  find- 
ing of  the  trial  judge.— Fouraker  v.  State  (Qa. 
App.)  116. 

'Assignments  of  error,  which  do  not  direct 
the  attention  of  the  court  to  the  specific  error 
complained  of,  will  not  be  considered.— Craw 
ford  V.  State  (Ga.  App.)  501. 

'Abuse  of  court's  discretion  or  prejudice  to 
defendant  held  not  to  appear  from  the  fact  that 
an  indictment  was  introduced  in  evidence  bear- 
ing a  former  verdict  of  guilty  without  conceal- 
ment from  the  jury  of  the  former  verdict.— 
Crawford  v.  State  (Oa.  App.)  501. 

The  Court  of  Appeals  is  without  Jurisdiction 
to  set  aside  a  verdict  of  guilty,  as  contrary  to 
law  for  lack  of  evidence,  where  there  is  any 
evidence  authorizing  it.— Lester  v.  State  (Ga. 
App.)  508. 

'An  objection  to  the  overruling  of  a  demurrer 
must  be  preserved  by  exceptions  pendente  lite, 
unless  the  main  bill  of  exceptions  containing 
this  assignment  of  error  be  certified  within  20- 
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days  after  tlie  demurrer  is  overruled. — ^Williama 
T.  Bute  (6a.  App.)  525. 

Where  the  verdict  is  supported  by  the  evi- 
dence, and  there  is  no  error  of  law  assigned,  a 
refusal  of  a  nevr  trial  will  be  affirmed. — Jack- 
son V.    State   (Ga.    App.)   538. 

*Thongh  the  violation  of  a  penal  statute  was 
aot  flagrant,  and  the  accusation  not  strongly 
supported  by  the  evidence,  there  being  some 
evidence  in  support  of  the  verdict,  the  Court  of 
Appeals  cannot  interfere. — Robecson  v.  State 
(Ga.  App.)  539. 

Ground  of  motion  for  new  trial,  alleging  er- 
ror in  admitting  dyin^;  declaration,  kald  winieut 
merit,  where  not  setting  out  the  statement  ad- 
mitted.—Pyle  V.  State  (Ga.  App.)  540. 

*A  conviction  will  not  be  set  aside  for  errors 
as  to  evidence  on  which  the  jury  plainly  did  not 
act.— Pyle  v.  State  (Ga.  App.)  540. 

The  refusal  of  a  oontiouance  will  not  be  con- 
trolled, except  for  manifest  abuse  of  the  trial 
court's  discretion.— Kimberly  v.  State  (Ga.  App.) 
671. 

*Brror  in  neglecting  to  give  requested  charge 
held  not  reversible  under  the  evidence. — Hol- 
eombe  v.  State  (Ga.  App.)  647. 

*An  assignment  of  error  to  remarks  of  the 
solicitor,  without  showing  objection  made  at  the 
time,  or  some  motion  refused,  will  not  be  consid- 
ered on  error.— Clarke  v.  State  (Ga.  App.)  663. 

{  1168.  Where  the  evidence  is  circumstantial, 
and  is  not  le^lly  sufficient  to  support  the  con- 
victim,  it  will  be  reversed.— Wright  v.  State 
(Ga.  App.)  712. 

i  1092.  A  certificate  to  a  bill  of  exceptions 
in  the  usual  form  prescribed  by  the  Code  held 
«uffi<^ent  and  a  writ  of  error  will  not  be  dismiss- 
ed because  the  certificate  to  the  bill  does  not 
specify  the  whole  or  any  part  of  the  record.— 
Starling  t.  State  (Ga.  App.)  993. 

$  1081.  It  is  not  ordinarily  necessary  to  oth- 
erwise entitle  a  bill  of  exceptions  than  to  state 
in  beginning  the  bill  the  names  of  the  parties. — 
Starling  v.  State  (Ga.  App.)  993. 

S  1088.  A  bill  of  exceptions  held  not  required 
to  show  that  defendant  has ,  been  sentenced 
where  no  error  is  assigned  thereon. — Starling  v. 
State  (Ga.  App.)  993. 

i  1059.  An  exception  to  the  judgment  over- 
ruling a  motion  for  a  new  trial  held  sufficient 
which  assigns  error  upon  that  judgment.— Star- 
ling V.  State  (Ga.  App.)  993. 

8  1147.  A  sentence  cannot  be  reviewed  un- 
less it  exceeds  the  statutory  limit.— Taylor  v. 
State  (Ga.  Apjp.)  104& 

§  1128."  The  Supreme  Court  cannot  refer  to 
matters  not  stated  in  the  record.— State  v.  At- 
lantic Coast  Line  R.  Co.  (N.  C.)  755. 

S  1172.  An  instruction  that  a  motive  proven 
against  one  accused  of  murder  is  a  "strong"  cir- 
cumstance pointing  to  guilt,  and  that  failure 
to  prove  one  is  a  "strong"  circumstance  in  his 
favor,  was  not  prejudicial  error. — State  v.  Strat- 
ford (N.  C.)  882. 

§  1172.  The  propriety  of  a  cliarge  in  a  crim- 
inal case,  tliat  ff  the  jury  believed  the  evidence 
they  should  render  a  verdict  of  guilty,  stated. — 
State  V.  Seaboard  Air  Line  Ry.  (N.  C.)  1088. 

f  1167.  Where  on  a  former  trial  accused 
was  fully  informed  of  the  particular  occurrence 
charged  against  him,  and  obtained  the  entire 
case  of  the  prosecution  at  the  trial,  the  accept- 
ance of  an  insufiicieDt  bill  of  particulars  on  the 
second  trial  would  not  be  prejudicial. — State  v. 
Seaboard  Air  Line  Ry.  (N.  C.)  1088. 

i  1149.  The  requiring  of  a  bill  of  particulars 
in  a  criminal  case  under  Revisal  19()5,,S  3244, 
as  well  as  the  proper  compliance  with  an  order 


therefor,  rests  in  the  discretion  of  the  eontt, 
and  its  action  will  not  be  disturbed  on  appeal 
in  the  absence  of  abuse. — State  v.  Seaboard  Air 
Line  Ry.  (N.  C.)  1088. 

}  28.   PwBlahateat     aad     prerentloM     of 


The  amendment  of  tlie  diarter  of  the  city  of 
Macon,  approved  August  17,  1907  (Acts  1907, 
p.  786),  held  to  authorize  the  imposition  o£  any 
one  of  three  punishments  for  violation  of  ordi- 
nances, but  not  the  imposition  of  cumulative 
punishinents. — Callaway    v.    Mims    (Ga.    App.) 

CROPS. 

See  Agriculture. 

Determination  and  disposition  of  cause  on  ap- 
peal or  writ  of  error  in  action  to  recover  a 
crop,  see  Appeal  and  Error,  f  23. 

Jarisdiction  of  oSense  of  abandoning  crops,  see 
Criminal  Law,  (  2. 

Lien  of  landlord,  see  Landlcwd  and  Tenant, 
i  5. 

Measure  of  damages  for  loss  of,  from  breach 
of  irrigation  contract,  see  Damages,  (  4. 

Recovery  of  as  improvements  in  ejectment,  see 
mectment,  f  5. 

Right  to  as  between  administrator  of  tenant 
and  landlord,  see  Executors  and  Admiuistra- 
tors,  8  4. 

CROSS-EXAMtNATraN. 

See  Witnesses,  |  S. 

CRUELTY. 

Ground  for  divorce,  see  Divorce,  i  h 

CUL  DE  SAC. 

See  Highways,  §  1. 

CUMULATIVE  PUNISHMENT. 

See  Criminal  Law,  I  28. 

CURTESY. 

Limitations  of  action  by  heirs  as  affected  by 
existence  of  estate  by  curtesy,  see  Limita- 
tion of  Actions,  8  1< 

CUSTODY. 

Of  child,  see  Divorce,  8  2;  Onardiao  and 
Ward,  8  2. 

Of  goods  in  course  of  transportation,  see  Car- 
riers, 8  4. 

CUSTOMS  AND  USAGES. 

If  a  part  of  a  custom  would  be  valid  if  it 
stood  alone,  it  will  be  invalid  when  another  part 
of  the  entire  custom  of  which  it  forms  a  part 
was  invalid.— Deadwyler  &  Co.  v.  Karow  & 
Forrer  (Ga.)   172. 

*A  custom  which  contravenes  a  positive  stat- 
ute is  invalid.— Deadwyler  &  Co.  v.  Karow  ft 
Forrer  (Ga.)  172. 

8  19.  Evidence  as  to  the  custom  of  defendant 
telegraph  company  in  delivering  messages  out- 
side free-delivery  limits  was  properly  excluded, 
in  the  absence  of  knowledge  or  notice  of  the 
custom  to  the  addressee  of  a  delayed  message. — 
Martin  v.  Western  Union  Telegraph  Co.  (S.  CJ 
833. 
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DAMAGES. 

Oompensation    for   property    taken   for   pnKlfc 

woe,  see  Eminent  Domain,  {  2. 
Harmless  error  in  instructiona  on,  aee  Appeal 

and  Error,  {  l4 

Damaget  for  partiettlar  ini«rie»- 

See  Death,  {  2;  Trespass,  |  1. 

Breach  by  buyer  of  contract  for  sale  of  goods, 
see  Sales,  i  6. 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  Hales,  f  7. 

Breach  of  contract  for  transportation  of  pas- 
senger, see  Carriers,  §  15. 

Breach  of  covenant,  see  Coveunnts,  {  3. 

Delay  in  delivery  of  goods  shipped,  see  Car- 
riers, f  6. 

Injuries  cansed  by  acts  of  servant,  see  Master 
and  Servant,  |  15. 

Injuries  caused  by  operation  of  railroad,  see 
Railroads,  g  7. 

Injuries  caused  by  pabllc  improvements,  see 
Municipal  Corporations,  |  6, 

Injuries  from  fire  caused  by  operation  of  rail- 
road, see  Railroads,  i  9. 

Loss  of  or  injury  to  shipment  of  live  stock,  see 
CarrietB,  |  13. 

Recovery  in  partieular  aotiont  or  proceedinffi. 
See  Ejectment,  g  5;   Replevin,  {  4. 

{   1.     Wowiiiial  daauiaea. 

'Purchasers  of  a  car  load  of  horses  and  mules 
held  entitled  to  at  least  nominal  damages  for 
a,  Wrongful  stoppage  thereof  in  transitu.— Ed- 
ward Bros.  V.  Erwln  (N.  0.)  545. 

i  2.    Gnramfb  mmd  •mbje«ts'  of   oompcn- 

'Measure  of  damages  for  breach  of  contract 
declared.— Albany  Phosphate  Co.  v.  Hugger 
Bros.  (Ga.  App.)  533. 

•Recovery  for  breach  of  contract  is  usually 
limited  to  the  ordinary  consequences  of  the 
breach,  unless  both  parties  at  the  time  contem- 
plated some  special  injury  in  addition  to  the 
-ordinary  consequences,  when  compensation  Is 
recoverable  for  such  injuiy. — Harper  Furniture 
Co.  V.  Southern  Express  Co.  (N.  0.)  145. 

In  an  action  against  a  carrier  for  delay  in 
delivering  machinery,  the  prospective  profits  of 
a  furniture  factory  during  the  period  of  delay 
held  properly  excluded. — Harper  Furniture  Co. 
v.  Southern  Express  Co.  (N.  C.)  145. 

i  28.  Where  there  has  been  an  absolute 
breach  of  an  entire  contract,  all  damages,  both 
present  and  prospective,  suffered  by  the  injured 
party,  may,  and  usually  must,  be  recovered  in 
one  action.— Wilkinson  v.  Dunbar  (N.  C.)  748. 

i  28.  In  an  action  for  breach  of  a  contract 
to  pay  at  a  certain  rate  for  cutting  and  haul- 
ing timber,  recovery  of  prospective,  as  well  as 
present,  damages  held  proper.— Wilkinson  v. 
Dunbar  (N.  C.)  748. 

g  40.  Rules  as  to  recoverv  for  loss  of  profits, 
in  an  action  for  breach  of  contract,  stated. — 
Wilkinson   v.   Dunbar  (N.   C.)   74& 

g  26.  A  personal  injury  is  not  presumed  to 
have  ended  at  the  time  of  suit  therefor.— Rush- 
ing V.  Seaboard  Air  Line  Ry.  Co.  (N.  C.)  890. 

g  26.  Grounds  of  damages  for  negligent  in- 
jury stated.— Rushing  v.  Seaboard  Air  l2ne  Ry. 
Co.  (N.  C.)  890. 

•Mental  anguish  or  suflPerlng  as  used  in  the 
statute  authorizing  recovery  of  damages  there- 
for defined.— Johnson  v.  Western  Union  Tele- 
graph Co.  (S.  C.)  244. 

g  62.  It  is  the  duty  of  the  owner  of  property, 
injured  by  the  negligence  of  another,  to  use  all 
reasonable  effort  to  minimize  the  damage.— Sul- 
livan y.  City  of  Anderson  (S.  C.)  862. 


f  44.  Where  the  owner  of  property,  injured 
by  the  negligence  of  anoAer,  incurs  proper  ex- 
pense to  minimise  the  damage,  the  wrongdoer 
1»  liable  therefor,  though  the  effort  to  reduce 
the  loM  was  unsuccessful. — Sullivan  r.  City  of 
Anderson  (S.  C)  862. 

g  3.    Iilaatdatai  damacea  luid  penalttoa. 

•Prima  facie  tne.sum  named  in  a  bond  is  a 
penalty,  and  not  liquidated  damages.— City  of 
Brunswick  v.  Mtaa.  Indemnity  Co.  (Ga.  App.) 
475. 

•A  construction  which  bold»  s  stipulated 
sum  to  be  a  penalty,  rather  than  liquidated 
damages,  is  favored  in  a  doubtful  ca8e.--City  of 
Brunswick  v.  ilStna  Indemnity  Co.  (Ga.  App.) 
475. 

•Stipulation  held  to  be  construed  as  a  penalty. 
— City  of  Brunswick  v.  JBUntL  Indemnity  Co. 
(Ga.  App.)  475. 

g  4.    ICeaanve  of  damacMU 

Measure  of  damages  for  breach  of  a  con- 
tract to  save  ah  adjoining'  owner  harmless  from 
any  loss  arising  from  the  construction  of  a 
wall  under  the  adjoining  owner's  wall  declared. 
—Candler  Inv.  Co.  v.  Cox  (Ga.  App.)  479;  Cox 
V:  Candler  Inv.  Co.,  Id. 

•Measure  of  damages  for  breach  by  a  build- 
er of  stipulation  to  erect  a  building  within  the 
time  specified  declared. — Albany  Phosphate  Co. 
V.  Hugger  Bros.  (Ga.  App.)  533. 

g  120.  There  can  be  but  one  recovery  for 
present  and  prospective  damages  arising  from 
breach  of  an  entire  contract,  based  on  the  values 
OS  they  existed  at  the  time  of  breach,  but,  in 
fixing  the  amount  of  a  present  recovery  for 
prospective  damages,  allowance  should  be  made 
on  account  of  ffuctuations  likely  to  occur. — 
Wilkinson  v.   Dunbar  (N.  C.)   748. 

g  120.  On  a  breach  of  an  agreement  to  pay 
•I  certain  sum  for  cutting  and  hauling  timber, 
where  the  contract  would  have  required  some 
years  after  the  breach  for  complete  perform- 
ance, the  proper  measure  of  the  prospective 
damages  arising  after  the  breach  was  the  pres- 
ent value  of  the  difference  between  the  contract 
price  and  the  cost  of '  performance.— Wilkinson 
V.  Dunbar  (N.  C.)  74& 

g  120.  In  an  action  for  present  and  prospec- 
tive damages,  arising  from  defendant's  breach 
of  his  contract  to  pay  plaintiff  so  much  for 
cutting  and  delivering  timber,  held  error  to  ad- 
mit testimony  of  the  increased  coat  of  logging 
after  the  breach. — Hawk  v.  Pine  Lumber  Co. 
(N.  C.)  752. 

g  05.  Damages  for  negligent  personal  injury 
include  actual  expense  for  nursing,  medical  serv- 
ices, also  loss  of  time  and  earning  capacity,  and 
mental  and  physical  suffering. — Rushing  v.  Sea- 
board Air  Line  Ry.  Co.  (N.  C.)  800. 

•Measure  of  damages  for  the  interruption  of 
an  established  manufacturing  plant  and  for  pre- 
venting the  establishment  of  a  new  businetis, 
determined.— Standard  Supply  Co.  v.  Carter  & 
Harris  (S.  C.)  150. 

•Damages  for  the  temporary  deprivation  of 
specific  property  due  to  a  breach  of  contract 
held  not  restricted  to  the  rental  value  of  the 
property.— Standard  Supply  Co.  v.  Carter  & 
Harris  (S.  C.)  150. 

•Damages  for  the  wrongful  deprivation  of  the 
use  of  specific  property  are  measured  by  the 
rental  value  of  the  property. — Standard  Supply 
Co.  V.  Carter  &  Harris  (S.  C.)  150. 

g  113.  The  measure  of  damages  for  negligent 
injury  to  a  horse  stated.- Sullivan  v.  City  of 
Anderson  (S.  C.)  862. 

g   5.   lasdeqiiate  and  oxoeaslTe  damasea. 

Verdict  for  personal  injuries  held  not  so  ex- 
cessive  as    to   authorize   an   interference  with 
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trial  court's  discretion  in  refusing  to  set  tlie 
same  aside. — Central  of  Georgia  Ry.  Co.  t. 
Mote  (Ga.)  164. 

•A  yerdict  of  $12,250  for  an  employe  who  lost 
a  leg  held  not  excessive. — Merchants  &  Miners' 
Transp.  Co.  v.  Corcoran  (Ga.  App.)  130. 

{  6.   Pleading,  evldeiioe,  and  assessment. 

*It  is  not  indispensable  to  an  ascertainment 
■  of  the  diminished  capacity  of  an  employe  to  earn 
money  that  the  jury  should  have  before  them 
the  standard,  mortality  tables.— Merchants'  & 
Miners'  Transp.  Co.  r.  Corcoran  (Ga.  App.) 
130. 

*The  designation  of  a  conventional  amount 
will  not  be  held  to  liquidate  the  damages,  where 
it  was  not  the  intention  of  the  parties  that  the 
obligor  should  escape  further  liabilty  by  paying 
that  amount.— City  of  Brunswick  v.  ^tna  In- 
demnity Co.  (Oa.  App.)  475. 

*Where  plaintiff  snes  for  special  damages  for 
breach  of  contract,  he  is  limited  to  the  special 
damages  alleged,  and  there  can  be  no  recovery 
for  general  or  nominal  damages. — Christopulos 
Caf«  Co.  y.  PhiUips  (Ga.  App.)  562. 

In  an  action  to  recover  for  breach  of  contract 
to  build  a  counter  and  a  refrigerator  for  a 
specified  sum,  to  be  completed  on  a  named  date, 
certain  damages  for  delay  held  not  contemplated 
by  defendant  as  the  result  of  a  breach  of  con- 
tract.— Christopulos  Cafe  Co.  t.  Phillips  (Ga. 
App.)   562. 

i  143.  A  petition  in  an  action  for  injuries 
to  plaintiff,  alleging  that  his  ankle  was  shatter- 
ed, and  certain  enumerated  injuries  ensued,  is 
not  subject  to  special  demurrer. — Charleston 
&  W.  C.  Ry.  Co.  v.  Boyd  (Ga.  App.)  714. 

§  157.  Though  a  plaintiff  may  make  out  a 
case  showing  a  right  to  general  damages,  yet  if 
he  has  sued  for  special  damages  only,  and  they 
are  not  recoverable,  a  verdict  in  his  favor  is 
unauthorized. — Red  Cypress  Lumber  Co.  v. 
Beall  (Ga.  App.)  1056. 

{  184.  In  an  action  for  damages,  while  plain- 
tiff must  prove  the  amount  of  his  loss,  absolute 
certainty  is  not  essential,  and  substantial  dam- 
ages may  be  recovered  though  plaintiff  only 
shows  his  loss  proximately;  but  both  the  cause 
and  the  amount  of  the  loss  must  be  shown  witti 
reasonable  certainty. — Wilkinson  v.  Dunbar  (N. 
C.)   748. 

$  175.  In  an  action  for  present  and  prospec- 
tive damages  arising  from  breach  of  an  entire 
contract,  evidence  of  changes  in  the  market 
values  or  the  cost  of  materials,  etc.,  after  the 
breach,  is  inadmissible ;  the  recovery  being  based 
on  the  values  at  the  time  of  the  breach. — Wil- 
kinson ▼.  Dunbar  (N.  C.)  74a 

i  218.  In  an  action  for  present  and  prospec- 
tive damages,  arising  from  a  breach  of  defend- 
ant's contract  to  pay  so  much  for  cutting  and 
delivering  timber,  the  contract  requiring  sev- 
eral years  to  complete  after  the  time  of  breach, 
an  instruction  to  find  the  cost  of  logging  at  the 
time  the  logs  were  to  be  delivered  in  determin- 
ing the  prospective  damages,  in  connection  with 
evidence  improperly  admltte^d  as  to  fluctuations 
in  the  cost  of  logging  after  the  breach,  held 
erroneous.— Hawk  v.  Pine  Lumber  Co.  (N.  C.) 
752. 

i  173.  To  establish  decreased  earning  capac- 
ity, plaintiff  could  show  what  wages  he  received 
before  injury  and  at  the  time  of  trial. — Rushing 
v.  Seaboard  Air  Line  Ry.  Co.  (N.  C.)  890. 

'Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  an  employe  through  the 
alleged  negligence  of  defendant,  there  was  no 
evidence  of  willfulness  or  wantonness,  it  was 
reversible  error  to  refuse  a  request  to  charge 
that  vindictive  or  punitive  damages  could  not 
be  recovered.— Trimmier  v.  Atlantic  &  C.  A. 
L.  Ry.  Co.  (S.  C)  209. 


DEAD  BODIES. 

•A  hnsband  is  entitled  to  the  dead  body  of  his 
wife  for  burial,  and  in  the  condition  in  which 
death  leaves  it ;  but  a  slight  incision  by  the  at- 
tendant surgeon  to  ascertain  the  cause  of  death, 
and  in  obedience  to  a  city  ordinance  that  a  cer- 
tificate of  burial  may  be  obtained  held  not  to 
infringe  this  right. — Rushing  v.  Medical  College 
of  Georgia  (Oa.  App.)  563. 

DEATH. 

AppIicaUli^  of  instructions  to  case  in  action 
for,  see  Trial,  I  9. 

Assessment  of  damages  in  action  for,  see  Dam- 
ages, §  6. 

Caused  by  operation  of  railroad,  see  Railroads, 
§§  5-8. 

General  verdict  in  action  for  death,  see  Trial, 
S  13. 

Harmless  error  in  action  for,  see  Appeal  and 
Brror,  {  16. 

Liability  for  death  of  passenger  on  steamboat, 
see  Shipping,  §  1. 

Liability  for  failure  to  deliver  death  message, 
see  Telegraphs  and  Telephones,  §  2. 

Liability  of  master  for  death  of  servant,  see 
Master  and  Servant,  §S  4,  8-14. 

Of  adverse  claimant  affecting  running  of  lim- 
itations, see  Adverse  Possession,  {  1. 

Opinion  evidence  in  action  for,  see  Erideuce. 
111. 

Relevancy  of  evidence  in  action  for,  see  Evi- 
dence, t  4. 

Review  of  verdict  in  action  for,  see  Appeal  and 
Error,  {  13. 

Right  of  parent  to  recover  for  loss  of  services 
of  diild  between  time  of  injury  and  death, 
see  Parent  and  Child. 

Sufficiency  of  instructions  in  action  for,  see 
Trial,  g  8. 


f   1. 


of  death  and  of  nurrlT- 


*  Point  annotated.   See  ayUabna. 


ETldenoe 
orsMp. 

*The  reported  death  of  the  children  of  an  heir, 
together  with  their  complete  disappearance  for 
more  than  20  years,  was  sufficient  pruna  facie 
evidence  of  their  death,  in  a  partition  suit  be- 
tween other  heirs  and  the  co-tenaut  of  their 
ancestor.— Vaughn  v.  Lanford  (S.  C.)  316. 

i   2.    Aetiona  for  eanatng  deatk. 

§  18.  In  an  action  for  the  death  of  a  brake- 
man  by  his  mother,  the  petition  Add  not  subject 
to  general  demurrer.— South  Georgia  Ry.  Ca  v. 
Niles  (Ga.)  1042. 

*Code  Ala.  1896,  S  27,  giving  a  right  of 
action  for  negligent  death,  neUl  not  a  penal 
statute,  which  would  not  be  enforced  by  the- 
courts  of  another  state. — Southern  Ry.  Go.  v. 
Decker  (Oa.  App.)  678. 

•Code  Ala.  1896,  {  27,  giving  a  right  of  action 
for  negligent  death,  held  not  violative  of  the- 
public  policy  of  Georgia. — Southern  Ry.  Ca  v. 
Decker  (Ga.  App.)  678. 

•The  courts  will  enforce  foreign  statutes 
giving  a  right  of  action  for  wrongful  death, 
though  the  elements  of  damage  be  variant  from 
what  is  deemed  adequate  in  the  state  of  the 
forum.— Southern  Ry.  Co.  v.  Decker  (Ga.  App.) 
678. 

•Code  Ala.  1907,  g  6115,  providing  that 
suits  uuder  Code  Ala.  1896,  g  27,  giving  a 
right  of  action  for  negligent  death,  shall  be- 
brought  only  within  the  courts  of  that  state, 
held  not  binding  on  Georgia  courts. — Southern 
Ry.  Co.  v.  Decker  (Oa.  App.)  678. 

g  39.  Under  Revisal  1905,  g  59,  held,  that 
where  a  foreign  administrator  who  had  com- 
menced an  action  for  negligent  death  thereafter 
qualified  as  a  domestic  administrator,  and  be- 
came a  party  to  the  action  by  amendment,  but 
not  until  after  a  year  from  decedent's  deatli,  the- 
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action  by  him  as  domestic  administrator  was 
barred.— Hall  v.  Soutliern  Ry.  Co.  (N.  C.)  809. 

S  31.  A  forei^  administrator  held  not  en- 
titled to  sue  in  the  state  for  the  negligent  death 
therein  'of  bis  intestate  by  virtne  of  Revisal 
1906,  <  59.— Hall  v.  Southern  Ry.  Co.  (N.  C.) 
899. 

*In  a  statutory  action  for  wrongful  death, 
it  is  not  essential  that  the  person  for  whose 
benefit  it  is  brought  should  have  been  depend- 
<Uit  on  the  deceased  or  that  he  should  have  suf- 
fered pecuniary  loss,  and,  the  amount  of  the 
recovery  being  his  absolute  property,  his  life 
expectancy  is  not  an  element  of  damages  to  be 
considered.— Trimmier  t.  Atlantic  &  G.  A.  L. 
Ry.  Co.  (S.  C.)  209. 

*The  time  fixed  for  the  commencement  of  an 
action  for  wrongful  death  under  Revisal  1905, 
N.  C  {  59,  held  a  part  of  the  right,  so  that 
no  action  under  snch  section  could  be  maintain- 
ed in  Virginia  after  the  expiration  of  that  time. 
— Dowell  .V.  Cox  (Va.)  272. 

*11ke  law  of  the  state  where  decedent  was  al- 
leged to  have  been  wrongfully  killed  held  to 
govern,  certainly  as  to  the  extent  of  the  remedy, 
in  an  action  tor  wrongful  death^-Dowell  v. 
Cox  (Va.)  272. 

*Code  1901,  S  2902,  held  not  to  give  a  parent 
a  right  of  action  for  the  loss  of  services  of  his 
son  between  the  time  of  the  letter's  death  and 
the  time  when  he  would  have  reached  his  majors 
ity. — Stevenson  v.  W.  M.  Ritter  Lumber  Co. 
(fa.)  351. 

'The  principles  preventing  the  ijarent  from  re- 
covering for  loss  of  his  son^  service  after  death 
stated,  and  plaintiff  held  not  entitled  to  recover 
for  such  services  between  the  time  of  the  son's 
death  and  his  majority. — Stevenson  v.  W.  M. 
Ritter  Lumber  Co.  (Va.)  351. 

In  an  action  for  the  death  of  plaintiff's  minor 
son,  the  cause  of  action  alleged  by  the  declara- 
tion held  to  be  for  the  loss  of  services  from  the 
son's  death  until  he  reached  his  majority,  and 
not  for  his  wrongful  hiring  against  plaiutiff's 
will,  or  for  loss  of  services  between  the  time 
of  the  injury  and  death.— Stevenson  v.  W.  M. 
Ritter  Lumber  Co.  (Va.)  351. 

*At  common  law  no  action  could  be  maintain- 
ed for  the  death  by  wrongful  act,  either  by  a 
husband  or  father  for  loss  of  services  of  wife 
or  children,  a  master  for  the  loss  of  his  servant, 
or  a  personal  representative  suing  in  the  right 
of  bis  decedent.— Stevenson  v.  W.  M.  Ritter 
Lumber  Co.  (Va.)  351. 

DEBTOR  AND  CREDITOR. 

Se«  Bankruptcy:   Fraudulent  Conveyances. 

DECEDENTS. 

Declarations  against  interest,  see  Evidence,  $  7. 

Zistates,  see  Descent  and  Distribution;  Execu- 
tors and  Administrators. 

Testimony  as  to  transactions  with  persons 
since  deceased,  see  Witnesses,  |  2. 

DECEIT. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Pleading,  S  2. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  Evidence,  |  7. 
Dying  declarations,  see  Homicide,  {  4. 


DECREE. 

In  equity,  see  Xkioity,  S  3. 

DEDICATION. 

S    1.    Katiir*  and  reonlsltes. 

County  road  authorities  held  entitled  to  ac- 
cept a  dedication  for  a  public  road  and  open  a 
new  road  over  it  without  complying  with  Civ. 
Code  1895,  (  620  et  seq.— Penick  v.  Morgan 
County  (Ga.)  300 ;  Morgan  County  v.  Penick,  Id. 

Dedication  of  land  for  a  public  road  by  the 
owner  and  acceptance  by  the  public  authorities 
may  be  shown  by  acts  of  the  parties  without  an 
expressed  acceptance. — Penick  v.  Morgan  Coun- 
ty (Ga.)  300;   Morgan  County  t.  Penick,  Id. 

DEEDS. 

Admissions  by  grantor,  see  Evidence,  |  6. 

As  color  of  title,  see  Adverse  Possession,  }  1. 

As  evidence  in  ejectment,  see  Ejectment,  8  3. 

Cancellation,  see  Cancellation  of  Instruments. 

Covenants  in  deeds,  see  Covenants. 

Creation  of  remainder  estate  by,  see  Remain- 
ders. 

Deed  or  mortga([e,  see  Mortgages,  {  1. 

Harmless  error  in  action  to  set  aside,  see  Ap- 
peal and  Error,  |  16. 

Harmless  error  in  rulings  as  to  sufficiency  of 
as  color  of  tUle  to  sustain  adverse  possession, 
see  Appeal  and  Error,  i  14. 

In  fraud  of  creditors,  see  Fraudulent  Con- 
veyances. 

In  trust,  see  Trusts,  8  1. 

Parol  or  extrinsic  evidence,  see  Evidence,  8  10. 

Reformation,  see  Reformation  of  Instruments. 

Replevin  to  recover  deed,  see  Replevin,  §  1. 

Venun  of  action  to  gain  possession  of  deed,  see 
Venue,  8  1- 
Deeds  hi/  or  to  particular  claMe$  of  perioni. 

See  Executors  and  Administrators,  |§  3,  7, 
Husband  and  Wife,  8  2;  Infants,  |  1;  In- 
sane Persons,  8  3. 

Married  women,  see  Husband  and  Wife,  8  3. 

Deed*  of  particvlar  apeciet  of,  or  estate*  or 

interest  in,  property. 

See  Easements,  8  1;    Mines  and  Minerals,  8  1- 

Separate    property    of    married     women,    see 

Husband  and  Wife,  8  3. 

Particular  classes  ot  deeds. 
Tax  deeds,  see  Taxation,  %  5. 
Trust  deeds,  see  Mortgages. 

8    !•    Requisites  and  validity. 

A  forged  deed  cannot  convey  title  to  grantee, 
or  persons  holding  under  him,  nor  will  the  good 
faith  of  a  subsequent  holder  make  such  deed 
good.— Sapp  V.  Cline  (Ga.)  529. 

8  38.  A  deed  conveying  land  of  an  irre^lar 
shape,  which  describes  the  land  as  containing 
an  exact  number  of  acres,  bounded  on  the  west 
south,  and  east  by  well-defined  boundaries  and 
on  the  north  by  the  land  of  the  grantor,  is 
not  void  for  uncertainty.— Moody  v.  vonderean 
(Ga.)  821. 

8  38.  When  a  boundary  in  a  deed  is  the  land 
of  a  named  person,  the  description  of  this  par- 
ticular boundary  held  sufficient,  though  the  title 
of  such  third  person  may  be  defective. — Moody 
V.  Vondereau  (Ga.)  821. 

8  72.  Moral  turpitude  and  improper  motive 
held  unessential  to  undue  influence  over  a  gran- 
tor.—Myatt  V.  Myatt  (N.  C.)  887. 

8  72.  Deeds  procured  by  undue  influence  or 
fraud  in  the  treaty  or  bargain  are  voidable,  and 
not  void.— Beeson  v.  Smith  (N.  C.)  88a 

8  66.  What  constitutes  delivery  of  a  deed  ii 
a  mixed  question  of  law  and  fact. — Smith  t. 
Moore  (N.  C.)  892. 


*  Point  aamotatMl.    See  syllabiis. 
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(  64.  For  a  delivery  there  mu8t  not  only  be 
a  parting  with  ctxitrol  of  the  deed  by  the  gran- 
tor, with  intention  that  it  shall  operate  as  a 
conveyance  of  the  land,  but  there  must  also  be 
an  acceptance  either  by  the  grantee  or  by  some 
one  for  him.— Smith  ▼.  Moore  (N.  C.)  892. 

I  56.  It  is  essential  to  the  delivery  of  a  deed 
that  it  pass  out  of  the  control  of  the  grantor, 
and  into  the  actual  or  constructive  control  of 
the  grantee.— Smith  v.  Moore  (N.  C.)  892. 

S  31.  Under  the  express  provisions  of  Revisal 
1905,  {  1583,  a  limitation  by  deed  to  the  heirs 
of  a  living  person  is  construed  to  be  to  the  chil- 
dren of  the  person,  if  a  contrary  intention  do 
not  appear  in  the  deed.— Condor  v.  Secrest  (N. 
C.)  921. 

i  2.     Reoordlng '  and  re|;lstratloa. 

Recording  of  deed  in  original  county  prior 
to  election  of  officers  and  perfection  of  organ- 
ization of  new  county,  which  included  the  land 
within  its  boundaries,  held  a  lawful  recordation. 
— Sapp  y.  Cline  (Oa.)  529. 

•Recording  of  deed  held  not  necessary  to 
vest  title  against  all  but  creditors  of,  and  pur- 
chasers for,  value  from  the  grantor. — Warren 
V.  WilUford  (N.  C.)  697. 

i   3.    Constraetloa  and  aperatlon. 

*A  description  of  land  located  in  a  connty  laid 
off  by  government  survey  into  square  lots,  as 
all  of  the  named  lot  except  50  acres  in  the 
southeast  corner,  held  sufficiently  definite. — Os- 
teen  v.  Wynn  (Ga.)  37. 

•Where  a  deed  conveys  several  lots  by  number 
and  all  of  a  named  lot  except  60  acres  in  the 
southeast  comer,  followed  b^  the  words  "known 
as  the  Wooldrid^e  Plantation,"  the  particular 
description  prevails. — Osteen  v.  Wynn  (Ga.)  87. 

•Deed  held  to  show  intent  to  convey  as  ad- 
ministrator, though  the  maker  did  not  add  his 
title  as  administrator  to  his  signature.— Sapp 
V.  Cline  (Ga.)  529. 

{  129.  In  partition  a  deed  of  a  married  wo- 
man's interest  to  her  and  her  husband  and  her 
heirs  held  not  to  convey  a  fee  to  the  husband, 
under  Revisal  1905,  i  946.— Sprinkle  v.  Spain- 
hoor  (N.  C.)  010. 

{  1(K5.  While  the  habendum  of  a  deed  cannot 
introduce  onfe  who  is  a  stranger  to  the  premises 
to  take  as  grantee,  one  not  named  in  the  prem- 
ises may  take  an  estate  in  remainder  by  limita- 
tion in  the  habendtun,  where  that  appears  to  lie 
the  intention  of  the  parties  gleaned  from  the 
deed"  as  a  whole. — Ondor  v.  Secrest  (N.  C.)  921. 

§  95.  In  construing  deeds,  the  intention  of 
the  parties  will  be  gathered  from  the  whole  in- 
strument, and  every  word  given  effect,  except 
that,  when  the  law  has  given  to  words  a  definite 
meaning,  they  will  be  given  effect  according  to 
their  legal  signification. — Condor  v.  Secrest  (N. 
C.)  921. 

i  110.  C!onstrnction  of  deed  offered  in  evi- 
dence held  for  the  court— Falk  v.  Graham  (S. 
0.)  1106. 

{  90.  If  the  intention  of  a  deed  requires  a 
transposition  of  words,  such  transposition  will 
be  made.— Folk  v.  Graham  (S.  C.)  1106. 

Where  a  deed  of  land  conveyed  in  considera- 
tion of  a  contract  for  support,  and  a  stipula- 
tion for  the  avoidance  of  the  agreement  in  case 
of  failure  to  perform  the  contract  embraced  in  a 
separate  instrument  form  parts  of  one  transac- 
tion, the  stipulation  for  avoidance  constitutes  a 
defeasance.- Epperson  v.  Epperson  (Va.)  344. 

While  courts  regard  with  disfavor  conditions 
and  defeasances  which  are  calculated  to  pre- 
vent or  defeat  the  absolute  vesting  of  titles, 
they  will  not  hesitate  to  give  effect  to  the  in- 
tention of  the  parties  when  the  condition  of  de- 
feasance is  clear  and  explicit.— Epperson  v. 
Epperson  (Va.)  344. 


•An  ambignons  deed  will  be  construed  most 
strongly  against  the  grantor. — South  &  W.  Ry. 
Co.  V.  Mann  (Va.)  354. 

•A  deed  to  a  railroad  of  land  for  a  right  of 
way,  providing  that  the  company  was  to  remove 
any  of  grantor's  houses  and  buildings  at  his  own 
expense,  the  evidence  being  conflicting  as  to 
whether  the  provision  included  dwelling  houses, 
construed  in  favor  of  the  company.— Sontb  & 
W.  Ry.  Co.  V.  Mann  (Va.)  354. 

•A  deed  of  laud  to  defendant  for  a  right  of 
way  construed  as  to  the  land  conveyed. — Soufh 
&  W,  Ry.  Co.  V.  Mami  (Va.)  364. 

I  4.    Pleadlac  and  crldenea. 

•Evidence  heU  insufficient  to  show  that  a 
deed,  one  of  defendant's  moniments  of  title,  was 
forged. — Wiggins  r.  Brewster  (Ga.)  40. 

On  an  issue  of  whether  a  deed  was  delivered, 
witness  held  properly  permitted  to  testi^  to 
certain  facts  as  to  the  best  of  his  recollection. — 
Brinkiey  v.  Bell  (Ga.)  67. 

{  194.  Delivery  of  deed  to  the  proper  record- 
ing officer  held  prima  facie  evidence  of  delivery 
to  the  grantee.— Sparkman  r.  Jones  (S.  C.)  870. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFEASANCE. 

Condition  in  deed  ae,  see  Deeds,  {  3. 

DEUY. 

Damages  for  delay  as  costs  on  appeal,   see 

Costs,  (  3. 
In   delivery  of  message,   see   Telegraphs   and 

Telephones,  S  2. 
In    transportation    or  delivery    of   good*   by 

carrier,  see  Carriers,  {  6. 

DELIVERY. 

Of  deed,  see  Deeds,  H  It  4. 

Of  goods  by  carrier,  see  Carriers,  (  S 

Of  goods  sold,  see  Sales,  JS  3.  4,  6. 

Of  goods  to  carrier,  see  CameTS,  {{  2-1& 

Of  lease,  see  Liandlord  and  Tenant,  {  2. 

Of  property  taken   in   replevin,   see   Replevin, 

I  ^• 

Of  telegraph  message,  see  Telegraphs  and  Tele- 
phones, S  2. 

DEMAND. 

For  payment  of  bill  or  note,  aee  Bills  and 
Motes.  I  2. 

DEMURRER. 

In  pleading,  see  Pleading,  f  4. 
Review   of  judgment  on  as  dependent  on  a>- 
siniment  of  errors,   see  Appeal  and  Error, 

Review  of  rulings  on  appeal  or  writ  of  error 
as  dependent  on  reservation  in  lower  court 
of  grounds  of  review,  see  Appeal  and  Error, 
S  3. 

Right  to  review  of  judgment  ou,  see  Appeal  and 
Error,  J  2. 

To  evidence,  see  Trial,  |  6. 

DEPOSITIONS. 

See  Witnesses. 

•Depositions  sued  out  under  Civ.  Code  1893, 
i  5316,  executed  and  returned  to  the  court,  as 
prescribed  by  section  6317,  held  not  Inadmiasibi* 
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because  not  Bigned  by  the  witness,  or  because  the 
commissioner's  certificate  thereto  does  not  show 
that  he  was  a  sworn  oflBcer.— Brinkler  v.  Bell 
(Ga.)  67. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Adminiatraton:  Home- 
stead, §  2;    Wills. 

Evidence  of  death  of  children  of  heirs,  see 
Death,  |  1. 

Properfy  and  interests  undisposed  of  by  will, 
see  Wills,  S  11. 

{  1.     Rlcbta  and  llsblUtles  of  heirs  and 
distrlbntaes. 

I  90.  Held  petition  in  an  action  of  com- 
plaint for  land,  properly  dismissed  on  demurrer. 
— Buchan  y.  Williamson  (Ga.)  819. 

DESCRIPTION. 

Names  of  individuals,  see  Names. 

Of  devisees  or  legatees  in  will,  see  Wills,  {  5. 

Of  parties  in  action,  see  Parties,  S  1. 

Of  parties  in  deed,  see  Deeds.  $  I. 

Of   property   conveyed,   see   Boundaries,    {    1; 

Deeds,  19  1,  8. 
Of  property  devised  or  bequeathed,  see  Wills 

Of  property  levied  on,  see  Execution,  {  3. 

DESERTION. 

Ground  for  divorce,  see  Divorce,  (  1. 

DETINUL 

See  Replevin. 

Rule  respecting  relief  which  may  be  grantee 
in  an  action  for  the  possession  of  personalty  o' 
the  value  thereof  stated. — Sessoms  v,  Tayloe 
(N.  0.)  424. 


DEVISES. 


See  Wills. 


DILATORY  PLEAS. 

See  Pleading,  §  3. 

DILIGENCE. 

In  procuring  evidence  affecting  right  to  new 
tnal,  see  Criminal  Law,  1,26;  New  Trial,  |  1. 

Of  party  asking  relief,  see  Specific  Performance. 
J  3. 

DIRECTING  VERDICT. 

In  dvil  actions,  see  Trial,  |  6. 

DISABILITIES. 

Effect  on  limitation,  see  Limitation  of  Actions, 

I  1. 

Of  aliens,  see  Aliens,  {  1. 

DISBARMENT. 

Of  attorney,  see  Attorney  and  Client,  {  1.  ■ 

DISCHARGE 

From  employment,  see  Master  and  Servant,  |  1. 
Of  guardian,  see  Guardian  and  Ward,  {  1. 
Of  servant,  see  Master  and  Servant,  §  1. 


From  indebtedness,  obligation,  or  liahility. 
See  Compromise  and  Settlement ;  Release. 
Liability  as  surety,  see  Principal  and  Surety^ 

DISCLAIMER. 

In  ejectment,  see  Ejectment,  |  3. 

DISCONTINUANCE. 

Of  action,  see  Dismissal  and  Nonsuit,  i  1. 

DISCRETION  OF  COURT. 

As  to  custody  of  children  on  divorce,  see  Di- 
vorce, f  2. 

As  to  proceeding  with  trial  on  suggestion  of 
accused's  insaipty,  see  Criminal  Law,  S  18. 

As  to  statements  by  accused,  see  CriminaJ  Jjblw, 
I  20. 

Conduct  of  trial,  see  Trial,  |  1. 

Continuance  in  criminal  prosecution,  see  Crim- 
inal Law,  {  17. 

Cross-examination  of  witness,  see  Witnesses,, 
f  3.    ■ 

Discontinuance  of  action,  see  Dismissal  and 
Nonsuit,  i  1. 

Granting  alimony,  see  Divorce,  J  1. 

Granting  or  refusing  new  trial,  see  New  Trial, 
i  1. 

Granting  specific  performance,  see  Specific  Per- 
formance, i  1. 

Presumptions  as  to  on  appeal  or. writ  of  error, 
see  Appeal  and  Error,  g  11. 

Reception  of  evidence  at  trial,  see  Trial,  {  8. 

Reopening  case  for  further  evidence,  see  Trial. 
§  3. 

Review  of  discretionary  rulings  in  criminal 
prosecutions,  see  Criminal  Law,  §  27. 

Review  of  discretionary  rulings  of  trial  court  In 
refusing  to  set  aside  a  vetdlct  see  Appeal  and 
Error,  |  13. 

Review  in  civil  actions,  see  Appeal  and  Error, 
t  12. 

Scope  and  extent  of  review  in  general  of  dis- 
cretionary rulings  of  court,  see  Appeal  and 
Error,  i  9. 

Special  interrogatories  and  findings,  see  Trial,  | 
lo. 

Striking  out  pleas  in  criminal  prosecutions,  see 
Criminal  Law,  (  5. 

Taxation  of  costs,  see  Costs,  ii  1,  8. 

Withdrawal  of  pleas  in  criminal  prosecution,  see 
Criminal  Law,  |  6. 

DISCRIMINATION. 

By  carrier,  see  Carriers,  iS  1,  12. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  Trial,  (  5. 

Conclusiveness  of  judgment  of  dismissal,  see 
Judgement,   g  7. 

Dismissal  as  to  one  codefendant  as  barring 
action  against  another,  see  Judgment,  §  6. 

Harmless  error,  see  Appeal  and  Error,  fi  14. 

Payment  of  costs  of  dismissal  as  condition  pre-* 
cedent  to  second  suit,  see  Costs,  g  4. 

Review  of  on  appeal  or  writ  of  error  of  dis- 
cretionary mlinRS  as  to  direction  of  verdict, 
see  Appeal  and  Error,  §  12. 

Right  of  attorney  general  to  dismiss  action,  see 
Attorney  General. 

Waiver  of  motion  fornonsuit,  see  Trial,  {  14. 

In  particular  action*  or  proceedings. 
See  Partition,  i  2. 
Appeal  or  writ  of  error,  see  Appeal  and  Errot; 

1  8. 
By  heirs  or  distributees,  see  Descent  and  Dls* 

tribution,  {  1. 
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{   1.    VoIvatMry. 

S  15.    Under  Code  Civ.  Proc.  1902,  {  45S,  a 

motion  to  discontinue  an  action  is  addressed  to 
the  discretion  of  the  trial  court — State  v. 
Southern  By.  (S.  0.)  1116. 

{  15.  An  order  permitting  the  discontinuance 
of  an  action  by  Attorney  General  held  not 
granted  in  the  exercise  of  the  court's  discretion, 
«nd  was  therefore  error. — State  t.  Southern  Ry. 
■(S.  C.)  1116, 

DISORDERLY  CONDUCT. 

See  IMsturbanoe  of  Public  Assemblage. 

DISPENSARIES. 

See  Intozicating  liqnoia,  ||  2,  7. 

DISQUALIFICATION. 

From  jury  service,  see  Jury,  {  2. 

DISSOLUTION. 

Of  corporation,  see  Banks  and  Banking,  |  1. 
Of  partnershiis  see  Partnership,  {  4. 
Of  school  distrlcta,  see  Schools  and  School  Dia- 
ixicts,  S  1. 

DISTRESS. 

For  rent,  see  Landlord  and  Tenant,  f  5. 

DISTRIBUTION. 

Of  estate  of  decedent,   see  Descent  and  Dis- 
tribution ;  Executors  and  Administrators,  J  6. 
Of  proceeds  of  foreclosure,  see  Mortgages,  §  5. 


DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Argument  and  conduct  in  criminal  prosecution. 
«ee  Criminal  Law,  {  27. 

DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE. 

A  minister,  preaching  from  a  pulpit  under  r. 
iMna  fide  claim  of  right  to  do  so,  neld  not  guilty 
of  disturbing  divine  worship,  because  another 
was  thereby  prevented  from  occupying  the  same 
pnlidt.— Woodall  v.  State  (Oa.  App.r  485. 

Evidence  held  to  show  one  guilty  of  disturbing 
divine  worship.— Coleman  v.  State  (Oa.  App.) 
487. 

A  defendant,  charged  with  disturbing  the  pub- 
lic worship,  is  guilty  of  violation  of  Fen.  Code 
1895,  8  418,  if  he  disturbs  any  member  of  the 
congregation  between  the  beginning  of  the  as- 
semblage and  its  final  dispersing.— Daniel  r, 
State  (Oa.  App.)  567. 


See  Drains. 


DITCHES. 


DIVERSION. 


Of  surface  waters,  see  Waters  and  Water  CourS' 

es,  {  2. 
Of  water  course,  see  Waters  and  Water  Cours- 

«,|L- 


•DIVORCL 

8   1.    Alimony,  allowaaoas,  mni  dlapo«l« 
tloa  of   property. 

*In  a  suit  by  a  husband  for  divorce  on  the 
ground  of  desertion  and  crueltjt,  no  abnse  of 
aiscretion  in  granting  temperarr  alimony  and 
counsel  fees  held  shown,  though  the  husband 
expressed  a  desire  to  have  his  wife  retnm. — 
Woodruff  V.  Woodruff  (Ga.)  326. 

{  223.  The  evidence  being  conflicting  as  to 
whether  the  wife  voluntarily  quit  the  husband 
or  was  forced  to  leave  him,  it  was  not  an  abnse 
of  discretion  to  allow  alimony  and  counsel  fees 
to  the  wife.— Aiken  v.  Aiken  (Ga.)  820. 

I  237.  A  husband  may  be  decreed  to  pay 
permanent  alimony,   though  he  may  not  have 

Sroperty,  if  he  has  earning  capacity. — Johnson  y. 
ohnson  (Ga.)  1044. 

(  215.  An  allowance  of  $150  as  tempora^ 
alimony  held  proper.— Kiser  y.  Kiser  (Va.)  83&. 

{  240.  A  decree  In  a  divorce  action  for  per- 
manent alimony  which  covered  the  wife's  dower 
right  in  certain  real  estate  held  correct,  although 
divorce  was  not  granted.— Kiser  v.  Kiser  (Va.) 
936. 

8   2.    Onatody  and  support  of  eUldren. 

8  289.  Civ.  Code  1895,  8  2452,  hdd  to  con- 
template that  the  Judge,  and  not  the  jury,  in 
an  action  of  divorce  shall  dispose  of  the  chil- 
dren.—Johnson  V.  Johnson  (Ga.)  1044. 

8  306.  Notwithstanding  the  wife  may  have 
barred  herself  by  a  settlement  from  permanent 
alimony,  such  settlement  held  not  to  bar  an  al- 
lowance to  the  cUildren.— Johnson  t.  Johnson 
(Ga.)  1044. 

8  308.  Under  Civ.  Code  1895,  f  2462.  hM 
that  a  settlement,  whereby  a  wife  has  barred 
herself  of  the  ri^ht  to  demand  permanent  ali- 
mony, but  in  which  no  provision  is  made  for  a 
child,  cannot  be  considered  in  estimating  the 
allowance  to  each  child.— Johnson  t.  Johnson 
(Oa.)  1044. 

8  308.  Award  of  alimony  to  child  of  the 
full  amount  of  the  husband's  earning  capacity 
hdd  excessive. — Johnson  t.  Johnson  (Ga.)  1044 

8  312.  The  discretion  of  a  judge,  in  awarding 
the  custody  of  a  child,  cannot  be  reviewed, 
where  there  is  no  exception  to  the  decree.— 
Johnson  V.  Johnson  (Oa.)  1(>44. 

I  8.    Operation    and    eCeot    of    dlyoree, 
and  rigltta  off  dlvoreed  peraona. 

'Decree  of  divorce  in  the  Kansas  court  on 
notice  by  publication  on  the  wife  in  Georgia, 
who  allowed  the  husband  to  obtain  a  decree  on 
the  faith  of  which  he  contracted  a  subsequent 
marriage,  held  valid  on  the  ground  of  comity.— 
Joyner  v.  Joyner  (Ga.)  182. 

*A  husband  and  wife  being  domiciled  In  Geol^ 
gia,  the  husband  acquired  a  domicile  in  Kan- 
sas and  obtained  a  divorce  on  constructive  eerv- 
ice  on  the  wife,  who  remained  in  Georgia. 
Held,  that  the  Kansas  judgment  was  not  en- 
titled to  obligatory  enforcement  in  Georgia  by 
virtue  of  Civ.  Code  1896^  8  5237.— Joyner  v. 
Joyner  (Ga.)  182. 

Where,  after  a  decree  tor  a  husband  in  di- 
vorce in  Kansas  after  service  by  publication  on 
his  wife  in  Georgia,  the  wife  sued  for  alimo- 
ny in  Georgia  on  personal  service,  the  suit  can- 
not be  maintained. — Joyner  v.  Joyner  (Ga.) 
182. 

DOCKETS. 

Of  appeal  from  justice'*  court,  see  Josticea  of 

the  Peace,  8  3. 
Of  causes  for  trial,  see  Trial,  {  1, 
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DOCUMENTS. 

Aa  evidenoe  In  civil  actionB,  aee  Erldenoe,  |  9. 

DOGS. 

As  property  tubject  to  execution,  see  Bzecationi 
f  !• 

DOWER. 

Dower  intereet  as  not  exception  in  levy  of  ex- 
ecution, see  Execution,  (  3. 

Former  judgment  as  bar  of  action  for,  see  Judg- 
ment, I  6. 

DRAINS. 

SI.    EstsbUsIuB«st  and  malnteaanee. 

*A  snpplementary  petition  in  proceedings  un- 
der the  drainage  act  (Revisal  IQOS,  {§  3983~ 
4028)  may  be  amended.— Staton  v.  Staton  (N. 
C.)  596. 

*A  judgment  in  a  proceeding  under  the  drain- 
age act  (Revisal  1905,  |S  3983-4028)  for  the 
right  to  drain  into  a  canal  held  not  a  final  judg- 
ment, but  that  supplementary  proceedings  may 
be  brought.— Staton  v.  Staton  (N.  C.)  596. 

*It  is  not  necessary  to  keep  a  proceeding  un- 
der the  drainage  act  (Revisal  1905,  §|!  %83- 
4028)  on  the  docket;  but  proceeding  may  be 
brought  forward  on  notice  to  the  parties  on  sup- 
plementary petition  filed. — Staton  t.  Staton  (N. 
C.)  596. 

•A  supplementary  petition  in  proceedings  un- 
der the  drainage  act  (Revisal  1905,  U  3983- 
4028)  held  not  uncertain.— Staton  v.  Staton  (N. 
C.)  506. 

DRUGGISTS. 

Partial  invaliditr  of  statute,  see  Statutes,  (  1. 
Persons    entitled    to   allege   unconstitutionality 

of  statutes  relating  to,  see  Constitutional  Law, 

S  1. 

'"Reputable  college,"  as  used  in  a  pharmacy 
statute,  defined.— State  v.  Matthews  (S.  C.) 
605. 

'The  state  board  of  pharmaceutical  examin- 
ers held  without  discretion  to  refuse  a  license 
to  a  graduate  of  a  reputable  college  of  phar- 
macy.—State  T.  Matthews  (S.  C.)  695. 

i  2.  Code  Va.  1904,  c.  78,  gg  1754-1766,  reg- 
ulating the  practice  of  pharmacy,  is  a  reasonable 
exercise  of  the  police  power  enacted  in  the  in- 
terest of  public  health  and  safety.— Bertram  v. 
Commonwealth  (Va.)  969. 


DRUNKARDS. 

Contributory  negligence  of  intoxicated  person, 
see  Negligence,  g  3. 

Evidence  that  defendant  was  drunk  "upon  the 
public  streets"  named  in  a  certain  city  is  suf- 
ficient evidence  that  defendant  was  intoxicated 
on  a  public  street  or  highway.— Stringfleld  v. 
State  (Oa.  App.)  569. 


EASEMENTS. 

Public  easements,  see  Dedication ;  Highways. 

g  I.     Oreatloii,    aziatMioe,    and   tenniiis» 
tlon. 

*In  an  action  wherein  plaintiff  claimed  a  right 
of  way,  certain  evidence  ?ield  not  erroneously 
excluded.— McElwaney  v.  McDiarmid  (Ga.)  20. 

'Under  Civ.  Code  1895,  g  3068.  an  easement 
may  be  lost  or  forfeited  by  the  owner  without 
an  "absolute  refusal"  to  exercise  his  privileges 
thereunder. — McElwaney  v.  McDiarmid  (Ga.)  20. 

'Deed  held  to  pass  the  fee  to  the  whole  of  the 
premises  de8cril>ed,  but  to  create  an  easement 
appurtenant  to  the  remaining  part  of  the  tract 
by  virtue  of  which  a  road  was  to  remain  open. — 
McElwaney  v.  McDiarmid  (Ga.)  20. 

g  17.  A  grantor  who  describes  the  premise* 
conveyed  as  bounded  by  a  street  or  way  held 
estopped,  to  deny  grantee's  right  to  use  the 
same.— Schreck  v.  Blnn  (Ga.)  7(». 

S  17.  A  grantee's  right  to  use  a  street  or  way 
ddineated  on  a  plat  referred  to  by  the  descrip- 
tion in  his  deed  held  not  affected  by  the  fact 
that  at  the  time  of  the  grant  grantor  was  main- 
taining a  gate  thereon.- Schreck  v.  Blun  (Ga.) 
703. 

g   S.    Eztest  of  vicht.  vae,  and  obat>«e> 
tlon. 

Applicants  to  have  obstructions  removed  from 
a  private  way  held  not  entitled  to  a  judgment 
by  proof  that  the  way  had  been  in  use  for  more 
[han  a  year  and  that  it  bad  been  obstructed 
without  giving  the  notice  required  by  Pol.  Code 
1895,  g  673.— Fraley  v.  Nabors  (Ga.)  527. 

EJECTION. 

Of  passenger,  see  Carriers,  g  17. 

EJECTMENT. 

Collateral  attack  on  judgment,  see  Judgment, 
§  5. 

Competency  of  witnesses,  see  Witnesses,  g  2. 

Fraud  on  creditors  in  conveyance,  under  which 
plaintiff  claims  title  as  a  defense,  see  Fraudu- 
lent Conveyances,  g  2. 

g  1.     Bight  of  action  and  defoase*. 

♦Plaintiff  in  ejectment,  or  in  a  statutory  com- 
plaint for  land,  must  recover  on  the  strength 
of  his  own  title.— Fullbright  v.  Neely  (Ga.)  188, 

•Title  given  by  a  mortgage  Jield  to  support 
ejectment— Warren  v.  Williford  (N.  C.)  697. 

'Plaintiff  in  ejectment  held  not  required  to 
prove  title  from  the  state,  where  both  parties 
claim  through  the  same  person,  defendant  by 
a  tax  deed. — Warren  v.  Williford  (N.  C.)  697. 


DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  g  6. 

DUPLICITY. 

In  indictment,  see  Indictment  and  Information, 
{  4. 


DYING  DECLARATIONS. 

See  Homicide,  {  4. 

•PolatK 


Jnilsdlotlon,    parties,   prooosa,   and 
laoldental  prooeedings. 

Facts  held  not  to  entitle  one  to  maintain  a 
statutory  complaint  for  land.— Fullbright  v. 
Neely  (Ga.)  188. 

i    3.     Pleading  and  OTideno*. 

Parties  to  a  proceeding  for  partition  and  to 
deeds  made  thereunder  held  not  entitled  to  re- 
cover from  a  purchaser  the  part  set  aside  to 
one  of  their  number  by  simply  showing  the 
death  of  the  party  who  had  sold,  without  show- 
ing that  he  left  no  children  surviving  him. — 
Watkins  v.  Gilmore  (Ga.)  32;  Gilmore  v.  Wat- 
kins,  Id. 

It  was  no  sufficient  objection  to  the  admission 
of  a  deed  in  evidence  that  an  order  of  the  ordi- 
nary attached  thereto,  confirming  the  deed, 
was  detached  when  it  was  offered  only  to  show 
that,  if  he  did  know  thereof,  that  he  refused  to 
accept  it.— Brinkley  v.  Bell  (Ga.)  67. 
lOtatod.   8o«  ayllata*. 
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Certain  evidence  held  inadmissible  to  establisli 
that  a  (^antor  did  not  know  of  the  existence  of 
a  deed  under  which  plaintiffs  claimed  title,  or 
that,  if  he  did  hot  know  thereof,  that  he  re- 
fused to  accept  it.— Brinkley  v.  Bell  (Oa.)  67. 

Where  the  issue  of  the  genuineness  of  a  deed 
was  by  consent  tried  together  with  the  other 
issues,  the  burden  of  proving  its  genuineness 
held  to  be  on  defendant,  as  if  that  issue  bad 
been  tried  alone.— Sapp  t.  Cline  (Ga.)  529. 

I  71.  Defendant  in  ejectment,  who  was  the 
grantor  to  the  other  defendants  with  covenants 
of  general  warranty,  was  entitled  to  file  a  dis- 
claimer and  escape  costs,  if  he  was  without  in- 
terest in  the  land. — Wright-  v.  Johnson  (Va.)  948. 

t  71.  In  ejectment  it  was  not  error  to  per- 
mit me  of  the  defendants  to  withdraw  a  plea  of 
not  guilty  inadvertently  filed  by  counsel  of  the 
other  defendants,  and  to  permit  him  to  file  a  dis- 
claimer.—Wri^t  V.  Johnson  (Va.)  948. 

I   4>    Trial,    Jndcment,    enforeement    of 
JndKment,  and  roTleir. 

On  a  complaint  for  land,  held  error  to  charge 
that,  if  the  jury  fonnd  for  defendant,  the  form 
of  their  verdict  should  be:  "We,  the  jury,  find 
the  land  sued  for  to  be  the  land  of  the  defend- 
ant."—Pullbright  V.  Neely  (Ga.)  188. 

Effect  of  Code  1904,  S  062,  as  amended  by 
Act  Dec.  12,  1903  (Acts  1902-4,  p.  693,  c.  462), 
relating  to  land  sold  for  taxes,  stated,  entitling 
successful  plaintiffs  in  ejectment  to  writs  of 
possession  and  fieri  facias,  regardless  of  the 
statute.— Harvey  t.  Hoffman  (Va.)  371. 

I  6.  Dsmsses,  mesne  profits,  laiprore- 
Bients,  and  taxes. 
f  148.  Under  Revisal,  |  652,  the  claim  of  one 
sued  for  land  for  improvements  may  be  dispos- 
ed of  at  the  same  time  as  the  question  of  title. — 
Faison  v.  Kelly  (N.  C.)  1086. 

{  148.  In  the  circumstances  defendant's 
claim  for  improvements  on  the  land  sued  for 
held  properly  submitted  to  the  jury. — Faison  v. 
Kelly  (N.  C.)  1086. 

(  147.  The  burden  is  on  a  defendant,  in  an 
action  for  land  claiming  for  improvements,  to 
show  that  they  were  made  in  good  faith  when 
he  believed  and  had  good  reason  to  believe  that 
be  owned  the  land.— Faison  v.  Kelly  (N.  G.) 
1086. 

{  142.  Under  Code  1904,  {  2760,  a  peitoa 
making  improvements  on  land  belonging  to  his 
wife  and  in  which  he  held  but  a  liie  estate 
could  not  recover  therefor. — Wright  v.  Johnson 
(Va.)  948. 

{  141.  Crops  of  wheat  and  potatoes  and  fer- 
tilizer used  therewith  held  not  permanent  im- 
provements for  which  recovery  could  be  had  un- 
der Code  1904,  {  2760.— Wright  v.  Johnson  (Va.) 
948. 

ELECTION. 

of  action  pleaded,  see  Pleading, 


Between 
S8. 


ELECTION  OF  REMEDIES. 

{  3.  No  error  held  to  have  been  committed 
in  refusing  to  compel  an  election  between  an  at- 
tachment and  a  lien,  under  Civ.  Code,  1895,  { 
28()i),  for  articles  furnished  a  sawmill.— Consign- 
ees' Favorite  Box  Co.  v.  Speer  (Ga.  App.)  1000. 

ELECTIONS. 

To  determine  annexation  of  territory  to  mu- 
nicipal corporations,  see  Municipal  Corpora- 
tions, {  1. 

Validity  o4  statutes  relating  to,  see  Statutes, 
i  !• 


I  1.     Q«aIifieati«BS  of  Tetovs. 

Though  Const,  art.  5,  |  1,  providing  that  the 
state  and  county  poll  tax  combined  shall  not 
exceed  $2,  does  not  apply,  as  to  such  limita- 
tion, to  special  sctiool  districts,  held  not  to  make 
it  possible,  by  the  levj  of  an  exorbitant  poll  tax, 
to  deprive  a  citizen  in  a  special  district  of  the 
ri^rbt  to  vote  (Const,  art.  6,  {  4).— Perry  v.  Com- 
missioners of  Franklin  Connty  (N.  C.)  008. 

I   S.    It«slstratloa  of  rotors. 

Pol.  Code  1895,  S  51,  requiring  boards  of  coun- 
ty registrars  to  be  bipartisan,  is  complied  with 
where  the  members  of  the  board  are  not  of  one 
political  party. — Lowrey  v.  Cheatliain  (Ga.) 
226. 

I   8.    Noaaiaatloaa     aad     prlai«r7     oloe- 

tlons. 

A  candidate  at  a  primary  election,  held  to 
have  complied  with  Act  March  6,  1905  (Laws 
1905,  p.  949)  I  2,  and  the  rules  of  the  Democra- 
tic Party  in  filing  his  pledge  and  statement  of 
expenses.— Moore  v.  Gnffin  (S.  C.)  545. 

t   4.    Contosis. 

A  petition  to  contest  a  dispensary  election 
held  demurrable  for  failure  to  allege  that  the 
persons  claimed  to  have  been  prevented  from 
voting  offered  to  vote  at  the  precincts  wbere, 
under  the  law,  they  were  entitled  to  vote. — 
Lowrey  v.  Cheatham  (Ga.)  226. 

A  petition  for  the  contest  of  a  diqpensary 
election,  charging  that  voters  were  intimidated 
from  qnali^^ing  themselves  to  vote,  held  de- 
murrable for  failure  to  allege  the  names  and 
numbers  of  the  persons  so  intimidated  and  de- 
terred.— Lowrey  v.  Cheatham  (Ga.)  226. 

ELECTRICITY. 

BHectric  companies  as  employers,  see  Master 
and  Servant,  {  9. 

(  19.  In  an  action  against  a  telephone  com- 
pany for  damage  to  a  store  by  fire  caosed  by 
the  negligent  maintenance  of  defendant's  wires, 
the  evidence  held  to  sustain  a  verdict  for  plain- 
tiff.—Staunton  Mut.  Telephone  Co.  ▼.  Budiauan 
(Va.)  928. 

EMBEZZLEMENT. 

*nnder  aa  indictment  for  embeazlement,  in 
violation  of  Pen.  Code  1895,  {  194.  held  not  re- 
quired to  allege  or  prove  a  demand. — Hagood  v. 
State  (Ga.  App.)  641. 

*To  intrust  an  a|;ent  with  bills  for  eolleetioB 
is  to  intrust  him  with  the  money  collected,  with- 
in the  embezzlement  statute  (Pen.  Code  1895. 
{  194).— Hagood  v.  State  (Ga.  App.)  641. 

'Indictment  charging  fraudulent  conversion 
of  several  sums  of  money,  in  violation  of  Pen. 
Ck>de  1895,  {  194,  held  supported  by  proof  of 
the  fraudulent  conversion  of  one  or  more  of 
such  sums.- Hagood  v.  State  (Ga.  App.)  641. 

EMINENT  DOMAIN. 

E>Btoppel  to  enjoin  condemnation  proceedings, 
see  ElBtoppel,  f  1. 

Public  improvements  by  muuidpalities,  see  Mu- 
nicipal Corporations,  |  6. 

Removal  of  condemnation  proceedings  to  federal 
court,  see  Removal  of  Causes,  |  1. 

i  1.    Hatnre,   extent,   and   Aelesation   of 
poirer. 

A  street  and  suburban  railway  incorporated 
pursuant  to  Civ.  Code  1895,  i  2180,  has  the 
power  to  condemn  outside  the  limits  of  an  in- 
corporated town  or  Pity.— Piedmont  Cotton  Mills 
V.  Georgia  Ry.  &  Electric  Co.  (Ga.)  SZ. 
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*A  party  having  the  right  to  condemn  can 
only  take  snch  property  as  is  useful,  needful,  and 
necessary  for  public  purposes. — Piedmont  Cotton 
Mills  T.  Georgia  By.  &  Electric  Co.  (Ga.)  52. 

*The  right  to  condemn  land  includes  the  right 
to  take  such  quantity  as  may  be  reasonably 
necessary. — Piedmont  Cotton  Mills  y.  Georgia 
Ry.  &  Electric  Co.  (Ga.)  52. 

A  atreet  and  aaburban  lailway  has  a  large 
discretion  in  the  location  of  its  route,  and,  un- 
less abased,  it  will  not  be  controlled  by  the 
courts. — Piedmont  Cotton  Mills  v.  Georgia  Hy. 
&  Electric  Co.  (Ga.)  52. 

*Xo  take  from  a  railroad  company  the  exclu- 
sive right  to  the  use  of  its  property,  or  any  part 
thereof,  and  limit  its  use  therein  to  a  particu- 
lar purpose,  and  give  another  railroad  company 
an  equal  or  joint  right  in  the  use  of  it  for  that 
purpose,  is  a  "taking"  within  the  meaning  of 
Const.  1902,  U  58,  IBG  (Code  1904,  pp.  ccxxii, 
cclvlii). — Louisville  &  N.  R.  Co.  v.  Interstate  R. 
Co.  (Va.)  869. 

I   2.    OowpeBiAtloii. 

i  82.  An  abuttin;;  owner  held  not  entitled  to 
compensation  for  the  removal  of  shade  trees 
from  a  street  for  the  preservation  of  sewers  laid 
therein.— Rosenthal  v.  City  of  Goldsboro  (N.  C.) 
905. 

Code  1887,  |  1097  (Code  1904,  p.  657),  hel4 
not  to  deprive  a  railway  company  jvith  which 
another  company  seeks  to  connect  of  the  right 
to  compensation  if  its  property  is  taken  in 
makbg  the  connection.— Louisville  &  N.  R.  Co. 
V.  Interstate  R.  O.  (Va.)  869. 

*Lend  of  a  railway  company  with  which  com- 
pany another  company  seeks  to  connect,  to  be 
used  in  constructinf;  the  connecting  track,  held 
not  subject  to  taking  without  coinpensation ; 
Code  1904,  §  1294d,  cl.  37,  being  subordinate, 
and  not  repugnant,  to  Const.  19(52,  $  58  (Code 
1904.  p.  ccxxii).- Louisville  &  N.  R.  Co.  v.  In- 
terstate R.  Co.  (Va.)  869. 

*Under  a  rule  stated,  a  railway  company  be- 
ing entitled  to  compensation  for  property  taken 
by  another  company  in  connecting  with  it  held 
entitled  to  payment  in  money. — LonisvUle  &  N. 
R.  Co.  V.  Interstate  R.  Co.  (Va.)  369. 

*An  abutting  property  owner  held  not  en- 
tjtled  to  damages  because  the  authorized  loca- 
tion of  a  street  railway  comjiany  nearer  his 
property  than  the  center  of  the  street  would 
make  such  property  less  desirable  and  comfort- 
able as  a  residence.— Wagner  v.  Bristol  Belt 
Line  Ry.  Co.  (Va.)  391. 

*The  rule  that  a  street  railway  line  does  not 
constitute  an  additional  servitude  held  not  alter- 
ed b;r  Const.  1902,  art.  4,  S  38  (Code  1904.  p. 
ccxxii),  prohibiting  damage  of  private  property 
for  public  use  without  just  compensation. — Wag- 
ner T.  Bristol  Belt  Line  Ry.  Ck>.  (Va.)  391. 

{   3.    Proeeedlaa;*  to  take  property  ud 
aaaeaa  oompenaatlon. 

Where  proceedings  are  taken  by  a  county  to 
condemn  a  right  of  way  for  a  road  in  pursu- 
ance of  an  alteration,  and  the  old  road  passed 
near  the  residence  located  on  the  land,  while  the 
new  road  passed  through  the  same  tract,  and 
the  old  road  was  to  be  abandoned  in  assessing 
the  damages,  such  abandonment  and  the  results 
on  ingress  to  and  egress  from  the  residence 
should  be  considered  in  determining  whether 
the  market  value  of  the  land  would  be  diminish- 
ed.— Mallory  v.  Morgan  (bounty  (Ga.)  179. 

{  4.    RemecUea  of  owners  of  property. 

*Where  an  effort  is  made  to  take  more  land 
than  is  necessary  for  public  purposes,  the  owner 
thereof  has  the  right  to  have  the  taking  of  such 
land  as  is  not  necessary  enjoined. — Piedmont 
Cotton  Mills  r.  Georgia  Ry.  &  Electric  Co.  (Ga.) 


♦"Street  cars"  defined.— Piedmont  Cotton  Mills 
V.  Georgia  Ry.  &  Electric  Ck).  (Ga.)  62. 

In  an  action  to  restrain  a  street  and  suburb- 
an railway  from  condemning  a  right  of  way 
through  a  particular  part  of  plaintiff's  property, 
evidence  on  the  issue  of  whether  the  railway 
had  acted  in  bad  faith  in  the  selection  of  its 
route  held  erroneously  excluded. — Piedmont  Cot- 
ton Mills  r.  Georgia  Ry.  &  Electric  Co.  (Ga.) 
52. 

In  an  action  to  enjoin  a  atreet  and  suburban 
railway  from  condemning  a  right  of  way  across 
a  particular  part  of  plaintiffs  premises,  evidence 
of  attempt  to  purchase  held  properly  received.— 
Piedmont  Cotton  Mills  y.  Georgia  Ry.  &  Elec- 
tric Co.  (Ga.)  52. 

i  280.  Rule  as  to  necessary  partiea  in  an  ac- 
tion against  a  railway  company  for  trespass  up- 
on land  in  constructing  and  operating  a  road 
over  it  stated.— Porter  v.  Aberdeen  &  R.  F.  R. 
R.  (N.  C.)  741. 

(  309.  Remedy  of  a  landowner  where  a  rail- 
way company  occupies  his  land  stated.— Porter 
V.  Aberdeen  4  R.  F.  R.  R.  (N.  O.)  741. 

EMPLOYES. 

See  Master  and  Servant 

ENCROACHMENT. 

On  highways,  see  Highways,  {  3. 

ENTICEMENT. 

Of  husband  or  wife,  see  Husband  and  Wife,  |  5> 

ENTRY. 

Of  judgment,  see  Appeal  and  Error,  {  1. 
Re-entry  by  landlord,  see  Landlord  and  Ten- 
ant, I  6. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUITABLE  CONVERSION. 

See  Conversion. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  {  1. 

EQUITY. 

Amendment  Of  bill  for  an  account,  see  Account, 

8  1. 
Einitablo  conversion,   see   Conversion. 
Equitable  estoppel,   see   Estoppel,  {  1. 
Equitable  set-off,  see  Set-Off  and  Counterclaim. 
Jurisdiction  of  municipal  court,  see  Courts,  {  4. 
Jurisdiction  of  particular  courts  in  general,  see 

Courts,  §  3. 
Laches  affecting  action  to  surcharge  or  falsify 

settled  account,  see  Account  Stated. 
Relief  against  jud^ent,  see  Judgment  f  4. 
Taxation  of  costs  in  equity,  see  Costs,  §  1. 

Particular  tuhjects  of  equitable  juritdiction  and 
equitable  remedies. 

See  Account ;  Cancellation  of  Instruments ; 
Fraudulent  Conveyances ;  Injunction  ;  Quiet- 
ing Title :  Partition,  §§  1,  2 ;  Receivers ;  Refor- 
mation of  Instruments;  Specific  Performance; 
Trusts. 
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Actions  to  constnie  wills,  see  Wills,  {  10. 
Adjustment  of  claims  to  property  levied  on,  see 

Execution,  S  4. 
Foreclosnre  ot  mechanic's  lien,  see  Mechanics' 

Liens,  |  1. 
'Ttt  enjoin  nnaathorized  tax,  see  Taxation,  (  4. 

(    1.    Jmlsdlotioii,  prlaoiplvs,  and  max- 
ims. 

S  31.  If  the  prindpal  defendant  is  a  nonresi- 
■dent,  yet,  if  be  is  within  the  jurisdiction  of 
the  court  and  is  personally  served,  the  action 
will  not  be  dismissed.— Roland  v.  Roland  (Ga.) 
1042. 

(  66.  The  coanter  equity  which  the  court  will 
■enforce,  under  the  rule  that  be  who  seeks  eq- 
uity must  do  equity,  must  grow  out  of  the 
transaction  in  respect  of  which  equitable  relief 
is  invoked. — Cuthbertson  v.  Morgan  (N.  C.)  744. 

{  24.  The  law  will,  when  possible,  so  con- 
-fltrue  an  instrument  as  to  avoid  forfeitures,  and 
equity  delights,  when  invoked,  to  relieve  against 
Jtbiem  by  giving  compensation  for  failure  to  com- 
ply, rather  than  destroy  the  rights  of  the  par- 
ties.—Cuthbertson  V.  Morgan  (N.  C.)  744. 

A  proceeding  held  to  be  in  the  nature  of  a 
suit  for  specific  performance,  and  for  injunctive 
relief  against  irreparable  injury,  within  the 
Jurisdiction  of  a  court  of  equity. — Epperson  t. 
Epperson  (Va.)  844. 

S  2.    Fartlea  and  process. 

A  necessary  party  in  an  equity  suit  omitted 
may  be  admitted  on  his  own  initiative  without 
formal  amendment;  no  injustice  being  done 
thereby. — Epperson  t.  Epperson  (Va.)  344. 

I  3.    Decree  and  eaforoement  thereof. 

'Where  the  principal  question  involved  in  tbe 
pleadings  and  decided  by  the  court  was  the  con- 
struction of  a  contract  for  support  executed  by 
codefendants  and  tbe  necessary  result  of  the 
decision  of  that  issue  between  plaintiff  and  de- 
fendants was  to  affect  the  rights  of  defendants 
among  themselves  a  decree  might  be  rendered 
between  the  codefendants  without  cross-plead- 
ings.—Epperson  V.  Epperson  (Va.)  344. 

S  415.  It  is  no  objection  to  a  decree  that  the 
reasons  for  tbe  decisions  are  recited  therein. — 
Jackson  v.  Valley  Tie  &  Lumber  Co.  (Va.)  964. 

f  4.     BiU  of  review. 

*Where,  on  the  first  bearing  of  a  salt,  it 
was  held  on  appeal  that  there  was  no  evidence 
at  all  on  a  certain  issue,  a  bill  of  review  founded 
on  after-discovered  evidence  on  that  issue  should 
not  be  refused  on  the  ground  that  the  evidence  is 
cumulative.— Durbin  v.  Roanoke  Bldg.  Co.  (Va.) 
339. 

*A  bill  of  review  founded  on  oewly  discovered 
evidence,  held  to  entitle  complainant  to  a  rehear- 
Ing.— Durbin  v.  Roanoke  Bldg.  Co.  (Va.)  339. 


ERROR,  WRIT  OF. 

See  Appeal  and  -Error. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  {  2. 

Of  counties,  see  Counties,  (  L 

Of  courts,  see  Courts,  |  2. 

Of  drnins,  see  Drains,  {  1. 

Of  higbwajrs,  see  Highways,  {  1. 

Of  lost  instruments,  see  Lost  Instmmrats. 

Of  railroads,  see  Railroads,  i  3;  Street  Rail- 
roads, {  1. 

Of  telegraphs  or  telephones,  see  Telegr&phs  and 
Telephones,  f  1. 

Of  wUl.  see  Wills,  i  3. 


ESTATES. 

Created  by  deed,  see.  Deeds,  i  S. 

Created  by  sale  under  power,  see  Powers,  |  2. 

Created  by  will,  see  Wills,  S  6. 

Decedents'   estates,   see   Descent  and  Diatiibn- 

tion  ;  Ehcecutors  and  Administratoia. 
Trusts,  see  Trusts,  f  2. 

Particular  ettatet. 
See  Life  Estates;  Remainders;  Reverslona. 
Estates  for  years,  see  Landlord  and  Tenant. 
Tenancy  in  common,  see  Tenancy  in  Common. 

ESTATES  TAIL 

Creation  br  will,  see  Wills,  |  7. 

ESTOPPEL 

By  holding  ont  as  partner,  see  Partnership,  1 1, 

By  judgment,  see  Judgment,  H  6,  7. 

Of  bank  stockholders  to  assert  nonliability,  sec 
Banks  and  Banking,  §  1. 

Of  judgment  debtor  to  defend  as  against  as- 
signee of  judgment,  see  Judgment,  |  9. 

To  allege  error  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  |  10. 

To  avoid  or  forfeit  insurance  policy,  see  Insar- 
ance,  {  8. 

To  claim  right  of  redemption  in  land  devised, 
see  Wills,  g  11. 

To  deny  agency,  see  Principal  and  Agent,  i  3. 

To  deny  right  to  use  way,  see  Easements,  (  1. 

To  except  to  judgment  on  appeal  or  writ  ot  er- 
ror, see  Appeal  and  Error,  |  1. 

To  object  to  pleadings,  see  Pleading,  {  10. 

To  take  appeal,  see  Appeal  and  Error,  {  2. 

{  1.    Equitable  estoppel. 

Testator  devised  property  to  his  wife  for  life, 
with  remainder  for  life  to  such  of  his  diildren 
aa  were  living  at  the  wife's  death  and  to  the 
children  of  such  aa  might  have  died,  remainder 
in  fee  to  testator's  pandchildren.  On  tbe  death 
of  tbe  wife,  the  life  tenants,  being  all  of  age, 
applied  to  the  probate  court  for  partition,  which 
was  made,  and  deeds  in  accordance  therewith 
were  executed.  Parties  to  a  partition,  who  had 
each  accepted  and  gone  into  possession  under 
deeds  made  thereunder,  doing  likewise,  held  es- 
topped to  claim  the  land  sold  by  one  of  the 
parties  from  the  purchaser. — Watkins  v.  Gil- 
more  (Gki.)  32 ;  Gilmore  v.  Watkins,  Id. 

Under  Civ.  Code  1896,  S  5152,  property  owner 
held  not  estopped  to  enjoin  the  condemnation  of 
a  right  of  way  through  a  particular  part  of  its 
premises.— Piedmont  CJotton  Mills  v.  Georgia 
Ry.  &  Electric  Co.  (Ga.)  52. 

On  a  complaint  for  land,  an  application  by  a 
defendant  to  be  appointed  guardian  of  the  land 
as  the  property  ot  plaintiff's  grantor,  and  an 
order  appointing  him,  and  autborizing  him  to 
rent  the  same,  held  admissible,  and  the  court  to 
have  committed  no  error  in  charging  on  estoppel 
as  arising  therefrom. — Fullbrigbt  y.  Neely  (Ua.) 
188. 

{  83.  Where  one  induces  another  to  bny  land 
as  the  property  of  a  third  person,  be  is  estopped 
from  asserting  his  title  as  against  such  third 
person. — Tune  v.  Beeland  (Ga.)  976. 

I  119.  Where  the  facts  relied  on  to  establish 
an  estoppel  do  not  unequivocally  show  an  estop- 
pel in  pais,  the  jury  should  determine  whether 
an  estoppel  is  established.— Tone  ▼.  Beeland  (Ga.) 
976. 

{  68.  Where  plaintiff  presented  a  claim  In 
bankruptcy  against  defendant,  and  it  was  dis- 
missed as  not  a  provable  debt,  on  subsequent 
action  by  plaintiff  to  recover  the  same,  de- 
fendant was  estopped  to  aasome  a  contrary  poai- 
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tion  and  plead  a  discharge  as  a  defense. — Habeiv 
Blum-Block  Hat  Co.  v.  Friesleben  (Oa.  App.) 
712. 

S  115.  A  plea  of  estoppel  held  not  broad 
enough  to  include  the  admission  of  certain  evi- 
dence.—Alston  T.  Fiencb  &  Moit<m  (Ga.  App.) 
713. 

8  115.  Estoppels  must  be  proved  as  pleaded. 
—Alston  V.  French  &  Morton  (Ga.  App.)  713. 

i  115.  Allegations  of  estoppel  held  not  sup- 
ported by  the  evidence. — Alston  v.  French  & 
Morton  (Oa.  App.)  713. 

I  92.  One  who  fails  to  flue  under  a  forthcom- 
ing bond  until  he  has  claimed  the  fund  arising 
from  the  sale  under  judicial  process  of  the  prop- 
erty, the  production  of  which  the  forthcoming 
bond  secured,  is  confined  to  his  election.— Barnes 
V.  Vandiver  (Oa.  App.)  904. 

{  55.  A  married  woman  holding  the  equity 
of  redemption  in  land  held  not  estopped  to  as- 
sert it  as  against  one  who  purchased  part  of 
the  land  after  a  nonsuit  bad  been  entered  in  a 
former  action  by  her  to  redeem. — Rich  v.  Mor- 
isey   (N.  O.)  762. 

*It  is  unnecessary  to  plead  estoppel  in  an  ac- 
tion to  recover  land,  and  defendant  could  intro- 
duce evidence  of  estoppel  under  a  general  de- 
nial and  have  the  issue  submitted  to  the  Jury. 
-Scarborough  v.  Woodley  (8.  C.)  405. 

*In  an  action  to  recover  land,  plaintiff's  con- 
duct when  defendant  purchased  and  had  the 
land  surveyed  held  insufficient  as  an  estoppel  to 
plaintiff's  claim.— Scarborough  v.  Woodley  (S. 
C.)  405. 

{  98.  Acts  of  a  person  held  to  estop  him  and 
one  in  possession  of  land  by  Us  permission  to 
assert  title.— Sparkman  v.  Jones  (S.  C.)  870. 

EVIDENCE. 

See  Depositions;  Witnesses. 

Admissibility   of   evidence   under  pleading,   see 

Pleading,  §  9. 
Applicability   of   instmctiona   to   evidence,    see 

Burden  of  proof  under  plea  of  former  jeopardy, 

see  (Criminal  Law,  $  5. 
Newly  discovered  evidence  ground  for  new  trial 

in  prosecution  for  homicide,  see  Homicide,  {  6. 
Questions  of  fact  for  jury,  see  Trial,  i  5. 
Reception   at  trial,  see   Criminal   lA\f,  g   20; 

Trial,  {  8. 
Ruling  on  evidence  as  ground  for  new  trial  in 

civil  actions,  see  New  Trial,  §  1. 
Rulings  on  evidence  as  ground  for  new  trial  in 

criminal  prosecution,  see  Criminal  Law,  i  26. 
Verdict   or  findings  contrary    to  evidence,   see 

New  Trial,  t  1. 

At  to  particular  fact*  or  itaue*. 

See  Adverse  Possession,  {  S;  Boundaries,  t  2; 
Damages,  |  6;  Death,  S  1;  Deeds,  (4;  Es- 
toppel, {  1 ;  Fraudulent  Conveyances,  {  3 ; 
Judgment,  |  11 ;  Statutes,  |  6. 

Agency,  see  Princii>al  and  Agent,  i  1. 

Anthonty  of  agent,  see  Principal  and  Agent, 
t  3. 

Connivance  at  .adultery,  see  Adultery- 
Construction  of  contract  of  sale,  see  Sales,  I  2. 

Defense  of  statute  of  limitations,  see  Limita- 
tion of  Actions,  I  2. 

Delivery  and  acceptance  of  lease,  see  Landlord 
and  Tenant,  §  2. 

Disturbance  of  worship,  see  Disturbance  of 
Public  Assemblage. 

Enactment  of  ordinance,  see  Munidpal  Corpora- 
tions, i  3. 

Existence  of  custom,  see  Customs  and  Usages. 

Existence  of  highway,  see  Highways,  {  1. 

Existence  of  trust,  see  Trusts,  S  1. 

Forgery  of  deed,  see  Deeds,  {  4. 


Former  existence  of  lost  instrument,  see  Lost 

Instruments, 
Fraud  in  conveyance  from  principal  to  agent, 

see    Principal    and   Agent,    {   2. 
Fraud  in  gifts  between  husband  and  wife,  see 

Husband  and  Wife,  S  2. 
Hostile    character   of    possession,    see    Adverse 

Possession,  §   1. 
Notice  of  ownership  of  mineral  rights,  see  Mines 

and  Minerals,  g  1. 
Reasonableness  of  water  rates,  see  Waters  and 

Water  Courses,  §  3. 
Recording  of  instruments  or  papers,  see  Records. 
Tenancy,  see  Landlord  and  Tenant,  |  1. 
Testacy,  see  Wills,  g  4. 
TestamentaiT  capacity,  see  Wills,  g  1. 
Title  to  goods  sold,  see  Sales,  g  4. 
Warranty  of  goods  sold,  see  Sales,  {  5. 

In  action*  by  or  against  partioular  cUutet  of 

jiertont. 
See  Corporations,  g  3-  Landlord  and  Tenant^ 

g  4;    Street  Railroads,    g   2. 
Assignees,  see  Assignments,   g  3. 
Between  bailor  and  bailee,  see  Bailment. 
Telegraph  company,  see  Telegraphs  and  Tele- 
phones, g  2. 

In  partioular  civil  actiont  or  proceeding*. 

See  Ejectment,  gg  3,  5 ;  Libel  and  Slander,  g  2 ; 
Negligence,  g  4;  Partition,  g  2;  Quieting  Ti- 
tle, g  2;  Reformation  of  Instruments,  g'2; 
Replevin,  g  3;  Specific  Performance,  g  4; 
Trespass,  |  1. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  g  9. 

Action  on  account,  see  Account,  Action  on. 

Condemnation  proceedings,  see  Eminent  Do- 
main, g  4. 

Disbarment  proceedings,  see  Attorney  and  Cli- 
ent, (  1. 

For  abuse  of  process,  see  Process,  g  2. 

For  breach  of  contract,  see  Contracts,  g  4. 

For  breach  of  contract  for  transportation  of 
passenger,   see  Carriers,  g  15. 

For  breach  of  covenant,  see  Covenants,  g  3. 

For  compensation  of  attorney,  see  Attorney  and 
Client,  g  2. 

For  fires  caused  by  operation  of  railroad,  see- 
Railroads,  g  9. 

For  injuries  caused  by  defective  bridge,  see 
Bridges,  g  1. 

For  injuries  from  fire  caused  by  electricity,  see- 
Electricity. 

For  loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, g  7. 

For  loss  of  or  injury  to  shipment  of  live  stock, 
see  Carriers,  g  13. 

For  negligence  of  landlord,  see  Landlord  and 
Tenant.  \  4. 

For  nordeliverv  of  telegram,  see  Telegraphs  and 
Telephones,  {  2. 

For  penalties  for  violation  of  regulations  by 
carriers,  see  Carriers,  g  1. 

For  personal  injuries,  see  Carriers,  g  16;  Mas- 
ter and  Servant,  g  12;  Railroads,  gg  7,  8r 
Street  Railroads,  g  2. 

For  price  of  goods,  see  Sales,  g  6. 

For  removal  of  obstruction  of  private  way,  see- 
Easements,   g  2. 

For  wrongful  discharge  of  servant,  see  Master 
and   Servant,   p   1. 

For  wrongful  ejection  of  passenger,  see  Car- 
riers, g  17. 

On  bill  or  note,  see  Bills  and  Notes,  g  8. 

On  insurance  policy,  see  Insurance,  J  6. 

On  receiver's  bond,  see  Receivers,  f  2. 

Probate  proceedings,  see  Wills,  g  3. 

To  determine  right  to  use  way,  see  Elasements,. 

To  establish  lost  instrument,  see  Lost  Instru- 
ments. 

To  redeem  from  mortgage,  see  Mortgages,  g  6. 

To  restrain  street  railroad  from  condemning 
right  of  way,  see  Eminent  Domain,  g  4. 

To  set  aside  lien  as  against  bankrupt,  see  Bank- 
ruptcy, g  1. 
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In  erimitwl  vroieeutiom. 

See  Adultery ;  Anon ;  Criminal  Law,  H  6-lS ; 
False  Pretenses ;  Gamine,  I  2 ;  HomictM,  |  4 ; 
Larceny,  i  2;  Perjury,  |  1;  Receiving  Stolen 

,    Goods. 

Carrying  weapons,  see  Weapoos. 

For  drunlcennesa  on  public  highway,  see  Drunk- 
ards. 

For  offense  against  liquor  laws,  see  Intoxicating 
Liquors,  i  5. 

Bevieio  and  procedure  thereon  in  appellate 
courtt. 

Conclusiveness  of  finding  as  to  sickness  of  wit- 
ness justifying  admission  of  testimony  mt  for- 
mer trial,  see  Appeal  and  Error,  i  13. 

Harmless  error  in  rulings  on,  see  Appeal  and 
Error,  H  14,  16,  17 ;  Criminal  Law,  |  27. 

Parties  entitled  to  allege  error  as  to  admission 
of  an  appeal  or  writ  of  error,  see  Appeal  and 
Error,  {  10. 

Review  of  discretionary  mlings  on,  see  Crim- 
inal Law,  I  27. 

Review  of  questions  of  fact,  see  Appeal  and  Er- 
ror, I  13. 

Review  of  rulings  <m  as  dependent  on  assign- 
ments of  error,  see  Appeal  and  Rrror,  g  7. 

Review  of  rulings  on  as  dependent  on  record 
on  appeal  or  error,  see  Appeal  and  Error,  |  6. 

Review  of  rulings  on  as  dependent  on  reserva- 
tion in  lower  court  of  grounds  of  review,  see 
Appeal  and  Error,  i  8> 

Review  on  appeal  or  writ  of  error  of  discrotion- 
ary  mlings  aa  to  testimony  of  expert  witness, 
see  Appeal  and  Error,  {  12. 

i  1.     Jndloi*!  nottea. 

*The  court,  in  the  absence  of  proof  to  the 
contrary,  will  assume  tbat  a  bank,  discounting 
a  draft  for  the  price  of  goods,  with  bill  of  lad- 
ing attached,  does  not  intend  to  take  over  the 
original  contract  of  sale.— Mason  v.  Nelson  (N. 
C.)  625. 

*Wbere  the  duties  due  a  servant  by  his  mas- 
ter are  statutory,  and  facts  are  alleged  from 
which  those  duties  arise,  the  court  will  take 
judicial  notice  of  the  statute.— Squilacbe  v.  Tide- 
water Coal  &  Coke  Co.  (W.  Va.)  446. 

I   S.    Praanasotlons. 

In  an  action  for  personal  injuries  in  Alabama 
where  no  statute  is  pleaded  or  shown,  it  will 
be  presumed  that  the  common  law  is  in  force. 
— I>ay  V.  Nashville,  C.  &  St.  L.  Ry.  Co.  (Ga.) 
189. 

The  common  law  of  the  forum  held  to  govern, 
in  the  absence  of  evidence  of  the  law  of  the  state 
where  the  injnry  occurred. — Taber  v.  Seaboard 
Air  Line  Ry.  (S.  C.)  311. 

8  63.  Every  man  is  presumed  sane  until  evi- 
dence to  the  contrary  is  produced. — Hopkins  v. 
Wampler  (Va.)  026. 

i  60.  The  law  never  presumes  fraud,  but  the 
presumption  is  in  favnr  of  innocence  and  hon- 
estv.— Life  Ins.  Co.  of  Virginia  v.  Hairston  (Va.) 
1057. 

I   3.    Burden  of  proof. 

I  94.  The  burden  of  ultimately  establishing 
the  case  held  not  to  shift,  but  the  burden  of 
going  forward  and  producing  evidence  shifts, 
depending  on  the  state  of  the  evidence. — Cox  v. 
Aberdeen  ft  A.  R.  Co.  (N.  G.)  884. 

I  4.    Releraney,    m«terlaUt7i   n»d   eom- 
petenoy  la  («»'*!• 

*In  an  action  wherein  plaintiff  claimed  right 
of  way,  certain  evidence  held  erroneously  ex- 
cluded.—McBlwaney  V.  McDiarmid  (Ga.)  20. 

If  evidence  is  admissible  on  defendant's  be- 
half for  any  purpose,  the  fact  that  its  effect  on 
plaintiff's  case  may  be  serions  will  not  make 
Its  admission  erroneous  as  irrelevant. — Mc- 
Commons  v.  Williams  (Ga.)  2S0;  Williams  T. 
McCommons,  Id. 


•Under  Cir.  Code  1896,  i  5243.  providing  tbat 
a  notice  to  produce  dispenses  with  proof  «s 
against  the  party  giving  notice,  identificatioD 
01  book  of  ordinances  called  for  held  snScient 
without  further  identiflcatioa  by  the  deA  of 
the  municipality. — Stone  v.  Town  of  Tmllnlah 
Falls  (Ga.)   5a2. 

*A  coBversatimi  ktU  a  part  of  the  res  geste. 
—Douglass  V.  Southern  Ry.  Co.  (S.  C.)  15. 

{  118.  Declarations  aceompiui^ins  an  act  and 
explanatory  thereof  are  admissible  aa  part  of 
the  res  geste.- Puryear  v.  Onld  (S.  C)  863. 

i  121.  In  an  action,  for  unearned  salary  un- 
der a  contract  of  employment,  declarations  by 
the  employer's  manager  when  he  diadiarged 
plaintiff  held  admissible.— Puiyear  t.  Oold  (S. 
C.)  863. 

i  129.  Where  plaintiff  relied  on  m  eoatract 
of  employment  tor  m  definite  term,  tlie  employer 
could  not  show  the  nature  of  oontracta  witii 
other  employes.- Pnryear  ▼.  Oold  (S.  C.)  863. 

lu  an  action  for  death  of  a  motonoan  by 
jnmping  from  the  motor  as  it  was  descending  ■ 
grade,  evidence  as  to  how  other  eompauies 
operated  similar  motors  was  inadmissible.— 
Clinchfleld  Goal  Co.  v.  Wheeler's  Adm'r  (Va.) 
269. 

I  123.  A  conversation  held  not  part  of  the 
res  gests  of  an  accidfent  to  a  passenger  boarding 
a  street  car.— Blue  Ridge  Li^t  &  Power  Co.  v. 
Price  (Va.)  93a 

I  122.  In  an  action  on  a  life  policy,  sti^Iat- 
\n^  for  a  reduced  liability  on  insored  committing 
suicide,  a  letter  written  by  insured  to  his  wife 
on  the  morning  of  the  day  of  his  death  hrld 
inadmissible.— Life  Iiia.  Co.  of  Virginia  v.  Hairs- 
ton  (Va.)  1067. 

I  5.     Beat  and  seeondary  asidaitee. 

•Evidence  that  witness  had  a  family  and  bad 
applied  for  a  homestead  was  not  subject  to 
the  objection  that  the  application  for  the  home- 
stead was  the  best  evidence. — McLamb  &  Co. 
V.  I^mbertson   (Ga.  App.)   lOT. 

In  claim  and  delivery  for  tobacco  alleged  to 
have  been'  sold  to  plaintiffs,  evidence  that  {daln- 
tiffs  had  insured'  the  tobacco  might  be  proved, 
without  putting  the  policy  in  evidence. — An- 
drews V.  Grimes  (N.  C.)  519. 

g  171.  In  an  action  under  Revisal  1905.  { 
2634,  for  the  penalty  for  failure  to  adjust  and 
pay  a  claim  for  loss  of  freight,  plaintiff,  hav- 
ing already  filed  and  recovered  nis  claim  for 
loss  of  the  goods,  could  testify  to  that  fact 
without  producing  the  notice  itself. — Rabon  v. 
Atlantic  Coast  Line  R.  Co.  (N.  C.)  743. 

g  186.  Statement  as  to  proper  persons  on 
whom  to  make  demand  for  production  of  a  letter 
to  make  oral  proof  of  contents  of  letter  admis- 
sible.- Rbeinstein  Dry  Goods  Co.  T.  HcDougall 
(N.  C.)  1085. 

I  6.    Adaalssloas. 

•Statements  by  a  predecessor  in  title  to  prop- 
erty over  which  an  easement  is  claimed,  maae 
while  he  owned  the  same,  recognizing  the  ease- 
ment, held  admissible  to  show  the  existence 
thereof.— McElwaney  v.    McDiarmid    (Oa.)    2a 

°  i  263.  Part  of  a  paragraph  of  the  complaint 
held  properly  excluded,  \^ere  the  paragraph 
was  so  constructed  that  the  part  not  offered  in 
evidence  was  necessary  to  explain  that  offered.— 
Rushing  v.  Seaboard  Air  Line  Ry.  Co.  (N.  C.) 
890. 

f  258.  Sabetantlally  the  same  rule  applies 
in  criminal  and  civil  cases  as  to  the  admissibil- 
ity of  acts  and  dedarations  of  one  conspirator 
as  original  evidence  against  each  member  of  the 
consTuracy. — Henderaon-Snyder  Co.  t.  Polk  (X. 


•Potat  aamatatad.   See  ayllabwa. 
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S  233.  Where  two  or  more  penons  combine 
'or  the  prosecution  of  any  illegal  purpo*^  any 
let  or  declaration  made  by  one  ot  them  in  fuc- 
:lierance  of  the  common  object,  and  forming  a 
part  of  the  res  gestte^may  be  gi^en  in  evidence 
Etgainat  the  other. — Henderson-Snyder  C<x  t. 
Polk  (N.  C.)  904. 

I  253.  The  acts  and  daclantioiw  of  a  mort- 
gagor in  furtherance  of  a  common  design  to  de- 
feat the  rights  of  a  junior  mortgagee  held  admis- 
sible against  the  senior  mortgagee. — ^Hendenon- 
Snyder  Ca  v.  Polk  (N.  C.)  904. 

I  260.  Bvidence  held  to  show  a  common  par- 
pose  of  a  chattel  mortgagor  and  the  senior  mort- 
gagee to  malce  a  sham  sale  of  the  chattels  to 
defeat  the  rights  of  the  junior  mortgagee  author- 
izing the  admission  in  evidence  of  the  acts  and 
declarations  of  the  mortgagor  in  furtherance 
of  the  common  design.— Henderson-Snyder  Go. 
V.  Polk  (N.  C.)  904. 

I  208.  A  portion  of  a  ]>aragra{A  of  the  an- 
swer containing  an  admission  of  a  distinct  and 
separate  fact  is  admissible  in  evidence  without 
introducing  explanatory  matter  which  does  not 
modify  or  alter  the  admission.— Wade  v.  Mc- 
Lean Contracting  Co.  (N.  C.)  919. 

i  2S5.  Declarations  by  the  attorney  of  the 
drawer  of  a  bill  of  exchange  are  not  admissible 
against  the  transferee  of  the  bill. — StoufCer  T. 
Erwin  (S.  C.)  843. 

I  242.  Declarations  of  a  claim  agent  made 
while  attempting  to  adjust  a  claim  Asm  binding 
on  the  carrier.— Rutland  v.  Southern  By.  Co. 
(S.  CJ  865. 

'Evidence  of  verbal  admissions  held  to  be  re- 
ceived with  great  caution,  especially  when  made 
to  and  proved  by  persons  having  no  interest  in 
the  subject  of  toe  conversation.— Oarrett  v. 
Rutherford  (Va.)  389. 

I  244.  Declaration  of  the  motorman  after 
an  accident  to  a  passenger  on  a  street  car  held 
not  admissible  against  the  carrier.— Blue  Ridge 
Light  &  Power  Co.  v.  Price  (Va.)  938. 

I  7.    Declaratioas. 

*0n  a  complaint  for  land,  declaration  by  de- 
fendant that  the  purchase  by  him  of  the  dower 
interest  made  his  title  complete  held  inadmissi- 
ble in  his  behalf.— Fullbright  v.  Neely  (Ga.) 
18& 

Declarations  of  a  defendant  In  Oeri  facias  in  a 
claim  case,  as  to  bis  title,  made  after  levy, 
are  inadmissible.- Luke  T.  Cannon  (6a.  App.) 
110. 

f  273.  When  one  is  in  possession  of  land,  bis 
acts  and  declarations  qualifying  and  explaining 
such  possession  are  competent  as  part  of  the 
res  gestn;  that  is,  the  fact  of  possession. — 
Smith  V.  Moore  (N.  C.)  892. 

jl  276.  In  an  action  on  a  life  policy,  proof  of 
a  declaration  of  insured  after  the  policy  had  be- 
come efifective  held  inadmissible.- Life  Ins.  Co. 
of  Virginia  v.  Hairston  (Va.)  1057. 

{  276.  Rule  as  to  admissibility  of  declara- 
tions made  by  a  person,  against  his  interest 
stated.— Lite  Ins.  Co.  of  Virgiuia  v.  Hairston 
(Va.)  1067. 

I  8.    Hearsay. 

'Certain  evidence  held  hearsay. — Fain  & 
Stamps  V.  Ennis  (Ga.  App.)  466. 

(  815.  In  an  action  on  an  account  against 
a  wife,  evidence  of  a  statement  by  the  husband 
that  the  account  was  his  wife's  account  held 
hearsaT.— Leake  v.  J.  R.  King  Dry  Goods  Co. 
(Ga.  App.)  729. 

*An  expert  held  not  aathorised  to  give  hear- 
sav  testimony.— Mason  v.  Apalache  Mills  (S. 
C.)  399. 

I  317.  In  an  action  for  injuries  to  mules 
during  transportation,  evidence  as  to  declara- 


tions  of  a  person  not  plaintifPa  agent  as  to  bow 
the  ribs  of  one  of  the  mules  were  fractured  was 
inadmissible  as  hearsay.— Davis  Bros.  v.  Blue 
Ridge  Ry.  Ck).  (S.  C.)  856. 

I  314.  Teatlmony  held  proper  on  an  issue 
whether  plaintiff  was  employed  for  a  definite 
term,  not  being  improper  aa  hearsay. — Puryear 
T.  Ould  (S.  C.)  863. 

I  317.  Where  plaintiff  relied  on  a  contract 
of  employment  as  modified  in  an  agreement 
with  employer's  manager,  the  employer  coald 
not  show  that  the  manager  never  reported  the 
modification  to  him. — Puryear  v.  Quid  (S.  O.) 
863. 

I  317.  Evidence  by  others  of  the  opinion  of 
testatrix's  family  as  to  her  mental  condition  is 
inadmissible,  being  hearsay.- Hopkins  v.  Wamp- 
ler  (Va.)  926. 

f  9.    DoeiusaatavT  eTtdeaoe. 

*A  conditional  bill  of  sale,  dulT  recorded.  Is 
admissible  in  evidence  without  preliminary  proof 
of  execution.— Charles  v.  Valdosta  Foundry  ft 
Machine  (>>.  (Ga.  App.)  493. 

*In  an  action  against  a  carrier  for  injary  to 
a  live  stock  shipment,  a  conductor's  record  held 
properly  excluded. — Jones  v.  Atlantic  Coast 
Line  R.  Co.  (N.  C.)  621. 

Telegrams  purporting  to  be  in  reply  to  oth- 
er telmtims,  held  prima  facie  admissible.— Eld- 
ward  Bros.  V.  Erwin  (N.  C.)  646. 

I  357.  Where  defendant  wrote  plaintiff's 
agent  a  letter,  held,  it  was  competent  tor  him  to 
introduce  a  copy  of  it.— Rheinstein  Dry  Goods 
C!o.  T.  McDougall  (N.  C.)  1085. 

f  lO.  Parol  or  •ztrfaialo  OTidmiaa  •Saei> 
Ibk  wrltlacs. 

Parol  evidence  held  admissible  to  show  that 
time  was  of  the  essence  of  a  contract.— Alabama 
0>nBt.  Co.  V.  C!ontinentai  Car  A  Equipment  Co. 
(Ga.)  160. 

'Parol  evidence,  while  inadmissible  to  contra- 
dict a  written  contract,  may  be  received  to  sup- 
ply omissions  therein  not  inconsistent  with  the 
writing  as  authorized  by  Civ.  Code  1895,  f 
6204.— McCommons  v.  Williams  (Ga.)  230;  Wil- 
liams V.  McCommons,  Id. 

*The  making  of  a  written  agreement,  with 
a  parol  promise  to  (live  a  connter  agreement, 
violates  the  rule  against  supplementing  a  writ- 
ten agreement  by  parol  evidence,  and  differs 
from  the  giviiig  of  a  paper,  to  be  delivered  on 
the  fulfillment  of  some  condition,  and  not  oth- 
erwise.— Smith  V.  Georgia  R.  &  Banking  C!o. 
(Ga.)   673. 

I  431.  Certain  evidence  held  not  improperly 
admitted  over  objection  that  it  varied  tne  writ- 
ten contract.— Averett  v.  Walker  (Ga.)  1046. 

*Parol  evidence  is  inadmissible  to  affect  the 
terms  of  a  contract,  in  the  abcence  of  either 
fraud,  accident,  or  mistake. — ^Bush  ▼.  Roberts 
(Ga.  App.)  92. 

*Parol  evidence  is  admisnible  to  identify  the 
connection  of  a  party  with  a  written  instru- 
ment.—McLamb  &  Co.  V.  Lambertson  (Ga.  App.) 
107. 

f  423.  A  person  signing  an  obligation  as  a 
joint  maker  may  show  by  parol  that  he  is 
surety  only.— Smith  v.  First  Nat.  Bank  (Ga. 
App.)  826. 

{  441.  The  maturity  of  a  note  cannot  be  ex- 
tended by  a  parol  agreement,  made  either  con- 
temporaneously with  or  antecedent  thereto. — 
Jones  V.  Taylor  (Ga.  App.)  992. 


S  434.  One  who  signs  a  written  contract 
without  reading  it  is  bound  b^  its  stipulations, 
and  cannot  set  up  representations  contradictory 
to  the  express  language  of  the  instrument. — Bos- 
well  V.  Johnson  (Ga,  App.)  1003. 

lOtated.   Boe  syllalnw. 
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I  441.  The  express  terms  of  a  written  instru- 
ment cannot  be  varied  by  any  alleged  parol  con* 
temporaneous  agreement. — Reams  v.  Thompson 
(Ga.  App.)  1014. 

8  445.  Before  a  subsequent  contract  can 
change  a  previous  written  contract,  it  must  pos- 
sess the  elements  and  formalities  essential  to  a 
valid  contract  as  to  the  particular  subject-mat- 
ter.— ^Reams  v.  Thompson  (Ga.  App.)  1014. 

*In  a  suit  on  a  written  guaranty  defendant 
stockholders  could  not  show  by  parol  that  when 
the  instrument  was  signed  it  was  understood 
they  should  not  be  personally  liable.— Basnight 
V.  Southern  Jobbing  Co.  (N.  C.)  420. 

In  an  action  for  wrongfully  negotiating  notes 
executed  by  plaintiff  in  payment  of  patent 
rights,  under  a  collateral  agreement  that  defend- 
ant was  to  do  certain  things  before  the  trans- 
action was  completed,  parol  evidence  held  ad- 
missible to  show  such  agreement. — Hughes  y. 
Crooker  (N.  C.)  429. 

*Oral  evidence  held  inadmissible  to  vary  a 
written  contract. — Walker  v.  Venters  (N.  C.) 
510. 

•Oral  evidence  held  inadmissible  to  vary  a 
written  contract  for  the  sale  of  goods. — Dr. 
Shoop  Family  Medicine  Co.  v.  J.  A.  Mizell  & 
Co.  (N.  C.)  611. 

S  442.  Where  a  written  contract  with  a  car- 
rier for  shipment  of  stock  was  silent  as  to  the 
route,  parol  evidence  as  to  a  separate  agreement 
for  a  particular  route  was  not  incompetent  as 
contradicting  or  varying  the  written  contract. — 
Davis  Bros.  v.  Blue  Ridge  Ry.  Go.  (S.  C.)  856. 

(  441.  Parol  evidence  held  inadmissible  to 
show  an  agreed  line  different  from  that  de- 
scribed in  the  deed.— Holden  v.  Alexander  (S. 
C.)  1108. 

{  441.  Where  an  alleged  agreed  line  was 
laid  off  prior  to  the  execution  of  a  deed  describ- 
ing the  boundary,  the  bouudary  so  described  con- 
trolled, where  it  did  not  coincide  with  the  agreed 
line.— Holden  v.  Alexander  (S.  C.)  1108. 

*Parol  evidence  is  admissible  when  it  is  neces- 
sary In  order  to  identify,  explain,  or  define  the 
subject-matter  of  a  grant.— South  &  W.  Ry.  Co. 
V.  Mann  (Va.)  354. 

$11.   Opfnlon  eTldeaoe. 

S  968.  The  value  of  an  article  held  pecu- 
liarly for  the  jury,  and  it  is  not  absolutely 
bound  by  the  opinions  or  estimates  of  witnesses. 
— ^Minchew  r.  Nahunta  Lumber  Co.  (Ga.  App.) 
716. 

i  474.  An^  witness  may  give  his  opinion  aft- 
er having  given  the  facts  on  which  he  bases 
it  so  as  to  enable  the  jury  to  determine  the 
probative  value  thereof. — Georgia  Southern  & 
F.  Ry.  Co.  V.  Walker  (Ga.  App.)  720. 

I  501.  The  value  of  services  ma:^  be  proved 
by  the  opinion  of  a  witness. — Georgia  Southern 
&  F.  Ry.   Co.   V.  Walker  (Ga.   App.)   720. 

*In  an  action  for  damages  for  defendant's 
failure  to  construct  ditches  sufficient  to  carry 
water  under  its  roadbed,  after  stopping  plain- 
tiff's ditches,  plaintiff  could  testi^  what  his 
crops  would  have  been  in  a  certain  year  bad 
defendant  left  the  ditches  open. — Davenport  v. 
Norfolk  ft  S.  R.  Co.  (N.  C.)  431. 

*In  support  of  an  alleged  breach  of  warran- 
ty of  a  machine,  experts  who  had  used  similar 
machines  could  testify  that  they  would  not  do 
the  work  they  were  intended  to  perform. — 
House  Cold  Tire  Setter  Co.  v.  Whitehurst  (N. 
C.)  523. 

i  498.  In  an  action  for  breach  of  a  contract 
to  pay  defendant  so  much  per  thousand  feet 
for  cutting  and  hauling  timber,  the  testimony 
of  witnesses  as  to  the  profits  per  thousand  feet, 
held,  in  effect,  an  estimate  of  the  difference  be- 
tween the  cost  of  performance  which  they  had 


stated  and  the  contract  price,  and  admisable.— 
Wilkinpon  v.  Dunbar  (N.  C.)  748. 

8  474.  The  rule  as  to  the  admission  of  opin- 
ion testimony  by  one  having  special  knowl- 
edge of  the  facts  stated,  and  on  a  claim  for 
breach  of  contract  to  pay  a  cAtain  sum  for 
cutting  and  delivering  timber,  the  opinion  of 
experienced  lumbermen,  having  personal  obser- 
vation and  knowledge  of  the  facts  and  condi- 
tions, as  to  the  profits  per  thousand  feet  in  do- 
ing the  work  held  admissible. — Wilkinson  v. 
Dunbar  (N.  C.)  748. 

8  474.  Under  a  rule  stated,  questions  calling 
for  a  nonexpert  opinion  as  to  one's  sanity  held 
properly  excluded.— Myatt  v.  Myatt  (N.  C.)  887. 

{  574.  There  being  evidence  that  a  persona] 
injury  was  permanent,  it  was  improper  to  take 
as  conclusive  a  doctor's  opinion  to  the  contrary. 
— Rushing  V.  Seaboard  Air  Line  Ry.  Co.  (N. 
C.)  890. 

*In  an  action  for  injuries  to  a  traveler  in 
attempting  to  avoid  a  collision  at  a  railroad 
crossing,  the  admission  in  evidence  of  the  opin- 
ion of  witnesses  that  the  crossing  was  not  safe 
held  not  erroneous.— Douglass  v.  Southern  Ry. 
Co.  (S.  C.)   15. 

*In  an  action  for  death  of  a  person  struck  by 
a  train  at  a  railroad  crossing,  a  question  wheth- 
er there  would  have  been  plenty  of  time  to  have 
gotten  across  if  the  train,  as  was  supposed  by 
deceased,  had  been  a  slower  train,  held  properly 
excluded,  as  calling  for  a  conclusion.— Griskell 
V.  Southern  Ry.  Co.  (S.  C.)  205. 

'Opinions  of  witnesses,  on  an  issue  whethei 
the  interest  of  plaintiffs  in  partition  had  passed 
under  a  judicial  sale,  were  proi>erly  excluded.— 
Foster  v.  Foster  (S.  C.)  320. 

8  471.  Evidence  that  plaintiffs  husband  was 
well  known  in  G.,  where  a  message  announcing 
Ills  death  was  directed  to  plaintiff,  held  not  ob- 
jectionable as  an  expression  of  an  opinion. — 
Martin  v.  Western  Union  Telegraph  Co.  (S.  C.) 
833. 

{  543.  In  an  action  for  injuries  to  muloa  dur- 
ing transportation  stock  dealers  held  competent 
witnesses  as  to  the  impairment  of  the  mules' 
value.— Davis  Bros.  v.  Blue  Ridge  Ry.  Co.  (S. 
C.)  856. 

A  witness  held  not  qualified  to  testify  as  to 
the  ordinary  custom  touching  the  grade  that 
ordinary  traction  and  sprocket  motors  are  mn 
on.— Clinchfield  Coal  Co.  t.  Wheeler's  Adm'r 
(Va.)  269. 

'Expert  testimony  held  admissible  to  establish 
the  center  line  of  a  railroad  ripht  of  way  grant- 
ed to  defendant,  and  to  determine  what  width  of 
gronnd  on  each  side  of  the  line  was  necessary  to 
construct  the  road. — South  ft  W.  Ry.  Ca  v. 
Mann  (Va.)  854. 

8  478.  A  nonexpert  witness  may  give  his 
opinion  of  a  testator's  sanity  if  he  states  the 
facts  and  circumstances  within  his  personal 
knowledge  upon  which  his  opinion  ia  based.— 
Hopkins  V.  Wampler  (Va.)  926. 

8  474.  That  witnesses  did  not  have  sufficient 
opportunity  of  observing  testatrix  to  enable 
them  to  give  a  reliable  opinion  as  to  her  sanity 
went  only  to  the  weight  of  their  testimony. — 
Hopkins  v.  Wampler  (Va.)  926. 

8  474.  Nonexpert  opinions  held  admissible.— 
Blue  Ridge  Light  ft  Power  Co.  ▼.  Price  (Va.) 
938. 

8  472.  In  an  action  on  a  life  policy,  certain 
evidence  of  the  agent  procuring  the  policy  *fM 
an  opinion  on  a  point  m  issue. — Life  Ins.  Co.  of 
Virginia  v.  HairstoD  (Va.)  1(K7. 

8 12.  Evldeaee    «t    foratar    trial    or    ia 
otber  prooeedinc. 

A  rule  of  law  under  which  the  testimony  of  a 
witness,  since  deceased,  at  the  former  trial  ob 


*Foint  aiiaotated.   See  •j'llalnu. 
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the  same  iwue  between  substantially  the  same 
parties,  may  be  proved,  does  not  authorize  the 
admission  in  evidence  of  an  ex  parte  affidavit 
by  a  witness,  since  deceased,  for  use  on  an  ap- 

Slication  for  an  interlocutory  injunction.— -Fen- 
er  V.  Ramsey  &  Phillips  (Oa.)  627. 

§  581.  Where  testimony  given  at  former  trial 
is  offered  on  ground  of  sickness  of  the  witness, 
the  court  should  find  the  facts  as  to  the  charac- 
ter of  the  sickness,  and  whether  it  was  practica- 
ble to  have  taken  the  deposition  of  witness. — 
Smith  V.  Moore  (N.  C.)  892. 

i  581.  A  doctor's  certificate  that  a  witness 
was  too  unwell  to  attend  court  held  insufficient 
to  justify  the  admission  of  her  testimony  given 
at  a  former  trial.— Smith  v.  Moore  (N.  C.)  892. 

f  13.  J  Welchi  and  raiBoleiiey. 

{  088.  Where  a  party  who  has  considerable 
property  nevertheless  files  a  pauper  affidavil, 
such  circumstance  may  be  considered  as  affect- 
ing his  credibility  as  a  witness. — Leake  v.  J.  R. 
King  Dry  Goods  Oo.  (Ga.  App.)  729. 

EXAMINATION. 

Of  person  accused  of  crime,  see  Criminal  Law, 

i  4. 
Of  witnesses  in  general,  see  Witnesses,  {  3. 

EXCAVATIONS. 

IjiabilitT  of  adjoininf;  landowner  for  damages 
caused  by,  see  Adjoining  Landowners. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  |  3 ;  Criminal  Law,  S  27 
Taking  exceptions  at  trial,  see  Trial,  ||  3,  11. 

EXCEPTIONS.  BILL  OF. 

Defects  in  grounds  for  dismissal  of  appeal  or 
writ  of  error,  see  Appeal  and  Error,  {  8. 

Form  and  contents  of  in  criminal  prosecution, 
see  Criminal  Law,  i  27. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  i  6;  Criminal  Law,  (  27 

I   1.    Nature,  form,  and  eoatenia  In  gen- 
eraL 

f  8.  Exceptions  and  assignments  of  error 
held  sufficient. — Duggan  v.  Monk  (Ga.  App.) 
1017. 

I    S.    Bettleasent,  aicnlac,  and  flliac. 

I  45.  Though  where,  in  correcting  a  bill  of 
exceptions,  there  are  erasures  or  interlineations, 
such  portions  of  the  bill  should  be  rewritten,  or 
the  fact  that  the  erasures  or  interlineations 
were  made  by  the  judge  noted,  yet  the  dismis- 
sal of  a  writ  of  error  was  not  required  therefor. 
—Stewart  t.  Mundy  (Ga.)  986. 

EXCESSIVE  DAMAGES. 

See  Damages,  |  5. 

EXCHANGE  OF  PROPERTY. 

E/xchange  of  street  by  municipal  corporation  for 
other  land  for  use  as  street,  see  Municipal 
Corporations,  §  5. 

'Material,  false  representations  as  to  exist- 
ing conditions  are  usually  fraudulent  as  dis- 
tinguished from  guaranties  for  the  future  which 
are  mere  warranties. — Fudge  v.  Kelly  (Ga. 
App.)   96. 


*Mere  breach  of  warranty  will  not  authorize 
a  rescission  of  a  borse  swap.— Fudge  t.  Kelly 
(Ga.  App.)  96. 

EXCISE. 

Regulation   of   traffic   in   intoxicating   Uqnors, 
see  Intoxicating  Liquors. 

EXECUTION. 

See  Attachment;  Garnishment;  Judicial  Sales. 
Exemptions,  see  Exemptions ;  Homestead. 
Of  contracts,  see  Contracts,  g  1. 
Validicy,  execution,  and  return  affecting  dorman- 
cy of  judgment,  see  Judgment,  |  10. 

{   1.    Property  nibjeet  to  eseeatloa. 

§  38.  Since  Act  Dec.  17,  1894  (Acts  1894,  p. 
100;  Civ.  Code  1895,  {{  6432,  5433),  after  a 
deed  to  secure  a  debt  and  bond  to  reconvey  on 
payment,  the  grantor  has  not  a  leviable  interest 
until  redemptron  has  been  made  either  by  htm 
or  a  judgment  creditor  desiring  to  subject  the 
property. — Buchan  v.  Williamson  (Ga.)  815. 

I  20.  A  dog  is  such  property  as  to  be  subject 
to  levy  and  sale  for  toe  debts  of  his  owner. — 
Vaughn  v.  Nelson  (Ga.  App.)  708. 

(  S.     laananee,    form,   ^nd   reanlaltee    of 
vrrit* 

S  102.  A  judgment  defendant  held  to  have 
waived  the  irregularity  in  the  issuance  of  an 
execution  arising  from  the  failure  to  give  him 
notice,  as  required  by  Revisal  1905,  i  @0.— Mc- 
Keithen  v.  Blue  (N.  C.)  769. 

i  102.  Where  a  judgment  defendant  waived 
the  irregularity  in  the  issuance  of  an  execution 
arising  from  the  failure  to  give  him  notice  as 
required  by  Revisal  1905,  g  620,  he  could  not 
repudiate  the  waiver  without  establishing  the 
fact  of  payment  of  the  judgment,  or  some  other 
meritorious  defense. — McKeithen  v.  Blue  CS.  C.) 
769. 

I  3.     Xilea,  Iwf  or  extent,  and  enstodj 
of  property. 

Description  of  laud  in  an  execution  levy,  ad- 
vertisement of  sale,  and  sheriff's  deed  hel4 
snfficient,  and  that  the  widow's  dower  was  not 
excepted;  the  only  exception  being  the  dower 
interest  or  life  estate  of  the  widow  in  the 
dower  land.— Hawkins  v.  Johnson  (Ga.)  285. 

i  4.    Claims  by  third  persons. 

I  201.  Where,  in  a  claim  case,  the  plaintiff  in 
fi.  fa.  fails  to  make  out  a  prima  facie  case,  and 
claimant  introduces  no  evidence,  the  presiding 
judge  should  dismiss  the  levy,  rather  than  direct 
a  verdict  for  the  claimant.— Stewart  v.  Mundy 
(Ga.)  986. 

{  188.  Where  the  same  question  most  be  liti- 
gated by  plaintiff  in  execntiou  with  each  of  the 
claimants  of  lots  levied  on,  and  afterwards,  if 
the  claimants  seek  an  adjustment  among  them- 
selves, equity  may  adjust  all  the  controversies 
in  one  proceeding. — Chamblee  v.  Atlanta  Brew- 
ing ft  Ice  Co.  (Ga.)  1032 ;   Morris  v.  Same,  Id. 

(  6.     Sale. 

S  256.  Where  land  is  conveyed  to  secure  a  debt 
and  a  bond  to  reconvey  executed  and  the  land 
is  sold  on  execution  for  a  debt  of  the  grantor, 
a  petition  in  an  action  by  the  heirs  of  the 
obligee  in  the  bond  to  set  aside  the  sheriff's 
deed  is  not  a  proceeding  to  set  aside  a  judg- 
ment after  such  time  as  would  bar  such  pro- 
ceeding, the  attack  on  the  judgment  being  on 
the  ground  that  it  was  void. — Buchan  v.  Wil- 
liamson (Ga.)  815. 

§  275.  Under  Revisal  1905,  H  619,  620,  the 
issuance  of  an  execution  after  three  years  with- 
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out  notice  to  Judgment  defendant  held  irregular- 
ly issued— McKeithen  v.  Blue  (N.  O.)  769. 

■A  sheriff's  return  on  final  process  cannot  be 
attacked  by  parol,  except  under  a  traverse  tbere- 
ot  based  on  a  legal  ground,  by  a  party  to  the 
cause  on  which  such  return  ia  made. — Hawking 
T.  Johnson  (Ga.)  285. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;  Wills. 

Construction  and  operation  of  judgment  affect- 
ing compensation  of,  see  Judgment,  §  6. 

Construction  of  deed  by  party  conveying  as 
administrator,  see  Deeds,  f  3. 

Ehcecutor's  deed  as  color  of  title,  see  Adverse 
Possession,   §    1. 

Order  awarding  land  to  widow  as  color  of  title, 
see  Adverse  Possession,  $   1. 

Review  on  appeal  or  writ  of  error  of  decision 
overruling  objections  to  application  of  admin- 
istrator for  discharge,  see  Appeal  and  Error, 

?  1. 

Right  of  foreign  administrator  to  sue  for  wrong- 
ful death  of  intestate,  see  Daath,  J  2. 

Testamentary  trustees,  see  Trusts. 

Testimony  as  to  transactions  with  decedents, 
see  Witnesses,  |  2. 

(   1.    Appointment,      anallfloMtion,      and 
tenure. 

*One  of  the  next  of  kin,  who  had  conveyed 
his  interest  as  security  for  a  debt  overdue  and 
unpaid,  held  not  thereby  deprived  of  his  right 
to  vote  in  the  selection  of  an  administrator  un- 
der Civ.  Code  1805,  S  3367,  par.  a— Mattox  v. 
Embry  (6a.)  202. 

•The  children  of  one  of  deceased's  next  of  kin 
held  only  entitled  to  represent  one  share  in  vot- 
ing on  the  selection  of  a  stranger  to  administer 
the  estate.— Mattox  v.  Embry  (Ga.)  202. 

*The  guardian  of  a  minor  next  of  kin  held 
entitled  to  express  a  choice  in  selecting  a  strang- 
er to  administer  intestate's  estate.— -Mattox  v. 
Embry  (Ga.)  202. 

'  *A  stranger  selected  by  next  of  kin  to  adminis- 
ter an  estate,  under  (Jiv.  Code  1895,  $  33G7, 
pars.  3,  6,  held  entitled  to  appointment  as  a 
matter  of  law,  if  under  no  legal  disability  and 
of  good  moral  character.— Mattox  v.  Embry 
(Ga.)  202. 

♦Under  Civ.  Code  1895,  g  3367,  pars.  3,  6,  a 
majority  of  the  intestate  s  next  of  kin,  related 
in  equal  degree,  may  select  a  stranger  to  admin- 
ister the  estate ;  none  of  the  next  of  kin  having 
applied  for  administration. — Mattox  v.  Embry 
«5a.)  202. 

In  the  absence  of  statute,  when  a  will  has 
been  admitted  to  probate  according  to  the  laws 
of  the  state,  the  executor  may  maintain  eject- 
ment for  the  land  in  such  state,  without  taking 
out  letters  testamentary  therein. — Glascock  ▼. 
Gray  (N.  C.)  433. 

*A  bond  will  not  be  required  of  an  executor, 
where  it  does  not  appear  that  he  is  wasting  or 
misapplying  the  assets,  and  there  is  no  well- 
grounded  apprehension  that  a  devastavit  will  be 
committed.— In  re  Knowles'  Estate  (N.  C.)  549. 

*An  executor  will  not  be  removed  because  of 
insolvency,  where  such  condition  existed  when 
the  will  was  executed  and  was  known  to  testa- 
tor, unless  it  appears  that  he  is  wasting  or 
misapplying  the  assets.- In  re  Knowles'  Estate 
(N.  C.)  549. 

I  S.     Assets,  appraisal,  and  ImTentory. 

A  devisee  may  take  possession  of  land  devised 
to  him  after  the  will  is  admitted  to  probate  in 
the  state  where  the  land  is  situated,  whether 
the  executor  qualifies  or  not. — Glascock  v.  Gray 
(N.  C.)  433, 


i  S.     Colleetlon  and  manacemsnt  of  es- 
tate. 

0>dicil  field  not  to  entitle  testatrix's  personal 
representatives  to  retain  possession  of  the  estate 
as  against  life  tenant— "niomas  v.  Owens  (Ga.) 
218. 

Will  held  not  to  create  any  estate  in  personal 
representatives  so  as  to  entitle  them  to  retain 
possession  as  against  the  legatee  for  life  of  the 
income  from  the  entire  estate. — Thomas  v. 
Owens  (Ga.)  218. 

I  145.  A  deed  held  to  show  intent  to  convey 
as  execntrix,  though  the  maker  did  not  add  her 
title  as  such  to  her  signature. — ^Dodge  v.  Cowart 
(Ga.)  987. 

i  138.  An  executor,  to  whom  the  residuary 
estate  is  devised  in  trust  to  receive,  hold,  and 
reinvest,  has  by  implication  power  to  sell  real 
estate.— Powell  v.  Woodcock  (N.  C.)  1071. 

{  4.    Allowanaes  to  surrlTlnB  wife,  hus- 
band, or  oUldren. 

f  196.  Where  a  caveat  was  interposed  by 
heirs  at  law,  not  including  the  widow,  and  a 
year's  support  was  set  apart  to  her,  and  by  rea- 
son of  the  appeal  the  estate  was  kept  together 
for_Ionger  than  12  months,  under  Civ.  Code 
1895,  S  3466,  the  widow  was  entitled  to  have  a 
second  year's  support  assigned  to  her. — Edenfield 
V.  Edenfield  (Ga.)  980. 

As  between  the  administrator  of  a  tenant 
and  the  landlord,  who  claim  a  crop  made  by 
decedent,  the  widow  is  not  interested  in  the 
crop  further  than  the  recovery  of  so  much  as 
will  give  her  her  year's  support. — Sessoms  v. 
Tayloe  (N.  O.)  424. 

i   5,     Alloirance  and  payment  of  claims. 

f  261.  Under  the  express  provision  of  Civ. 
Code  1805,  i  3424,  in  the  administration  of  an 
estate  debts  due  by  decedent  as  guardian  rank 
in  priority  over  debts  due  on  judgments  obtained 
during  the  lifetime  of  decedent.— W.  A.  Doody 
Co.  V.  Green  (Ga.)  984. 

§   6.    Dlstrlbation  of  estate. 

An  ordinary's  order  awarding  300  acres  of 
land  to  decedent's  widow  for  a  year's  support 
held  fatally  defective  for  uncertainty. — Hawes 
V.  Elam  (Ga.)  227. 

§   7.   Sales  and  eonTeyanees  under  order 
of  oonrt. 

Lapse  of  time  held  not  to  raise  a  presumption 
in  favor  of  the  regularity  of  an  administrator's 

sale.— Sapp  v.  Cllne  (Ga.)  529. 

An  administrator's  deed  held  erroneously  ad- 
mitted in  evidence  as  a  muniment  of  title,  with- 
out evidence  to  show-  that  the  land  was  sold 
at  public  sale.— Sapp  v.  Cline  (Ga.)  529. 

Where  there  was  an  order  authorizing  a  sale 
of  decedent's  lands,  a  deed  is  not  void  for  the 
reason  that  it  does  not  recite  such  order. — Sapp 
V.  Cline  (Ga.)  529. 

i  349.  Under  Civ.  Code  1896,  I  3358.  an 
order  granted  to  the  administrator  to  sell  land 
for  the  payment  of  debts  held  prima  facie  evi- 
dence of  the-  administrator's  right  to  recover  the 
land  from  the  purchaser  of  au  heir  of  intestate. 
—Cochran  v.  Bugg  (Ga.)  1048. 

!    8.    Actions. 

A  petition  in  a  suit  to  recover  an  undivided  in- 
terest in  certain  lands,  alleging  that  the  land 
had  been  set  apart  as  a  year's  support  for  the 
widow  and  the  minor  children,  and  that  there- 
after the  widow  sold  the  land,  held  to  state  do 
cause  of  action  as  against  those  deriving  title 
from  his  vendee.— Corbin  v.  Shiver  (Ga.)  186. 

In  an  action  by  remaindermen  of  personal 
property  against  executors  charging  miscondnct, 
they  are  properly  charged  with  costs,  on  failing 
to  sustain  the  diarges.- In  re  Knowles*  Estate 
(N.  C.)  549. 
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.{  9.     Aeoonntlnc  and  ■ettlement. 

§  506.  The  final  accoant  of  an  administrator 
duly  verified  and  filed  held  nrima  facie  cor- 
rect—Rich V.  Morisey  (N.  C.)  762. 

t  10.   Forelcn  and  anelllary  admlnlitra- 
tlon. 

'Under  Reviaal  1905,  |  28,  a  foreign  execu- 
tor held  without  authority  to  convey  land  situ- 
ate in  North  Carolina,  without  first  qualifying 
as  executor  in  North  Carolina. — Glascock  v. 
Gray  (N.  0.)  438. 

EXEMPTIONS. 

See  Homestead. 

From  service  aa  Juror,  see  Jury,  |  2. 

}    1.    Nature  and  extent. 

§  48.  In  garnishment,  evidence  held  to  au- 
thorize a  finding  that  the  person  whose  wages 
were  sought  to  be  garnished  was  a  laborer,  so 
as  to  exempt  the  same. — McAdams  ▼.  E/llis  (Ga. 
App.)  1001. 

S  48.  A  stenographer  held  a  laborer,  whose 
wages  are  exempt  from  garnishment.— Cohen  v. 
Aldrich  (Ga.  App.)  1015. 

i  29.  One  who  had  fled  the  state  as  a  fugitive 
from  justice  held  not  a  resident  thereof,  so  as  to 
be  entitled  to  exemptions  under  Const,  art.  10, 
{  1.— Cromer  y.  Self  JN.  G)  885. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  {  11. 

In    criminal   prosecutions,   see   Criminal    Law, 

{  11. 
Review  of  discretionary  rulings  on,  see  Appeal 

and  Error,  g  12. 

EXPLOSIVES. 

Storing  of  dynamite  as  nuisance,  see  Nuisance, 
J  1. 

f  8.  In  an  action  for  injuries  resulting  from 
the  explosion  of  dynamite  stored  in  a  building 
on  a  railroad  right  of  way,  caused  by  plaintiff's 
companion  shooting  into  it,  the  wrongful  act 
of  plaintiff's  companion  held  the  proximate 
cause  of  his  injury,  even  if  defendants  were  neg- 
ligent in  so  storing  the  dynamite. — Fanning  v. 
J.  G.  White  &  Co.  (N.  O.)  734. 

EX  POST  FACTO  LAWS. 

Retroactive  operation  of  statutes,  see  Statutes, 
i  3. 

EXTRADITION. 

Liabilitjr   of  county   to  action  for  costs,   see 
Counties,  {  5. 

FACTORS. 

See  Brokers ;  Principal  and  Agent. 

FALSE  IMPRISONMENT. 

See  Malidoas  Prosecution. 

FALSE  PRETENSES. 

Affecting  validity  of  release,  see  Release,  {  1. 

*One  may  be  defrauded  by  representations,  the 
truth  or  falsity  of  which  has  not  been  investi- 
gated.—Crawford  V.   State  (Ga.  App.)  501. 

'Where  one,  either  by  false  representations  or 
fraudulent   concealment,   has   been    induced   to 
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purchase  to  his  damage,  the  seller's  belief  that 
he  is  giving  full  value  to  the  purchaser  held  im- 
material.—Crawford  V.  State  (Ga.  App.)  501. 

*It  ia  not  a  defense  to  a  charge  of  being  a 
common  cheat  and  swindler  by  false  representa- 
tions that  the  person  defrauded  did  not  ezerciy 
reasonable  diligence.— Crawford  v.  State  (Ga. 
App.)  501. 

That,  instead  of  being  charged  with  the  offense 
of  beini|[  a  cheat  and  swindler,  one  is  charged  by 
accusation  with  "cheating  and  swindling,'-'  will 
not  authorize  the  accusation  to  be  quashed. — 
Crawford  v.  State  (Ga.  App.)  501. 

*An  allegation,  in  an  accusation  for  being  a 
common  cheat  and  swindler,  that  representations 
were  fraudulent,  held  a  sufficient  statement  that 
they  were  made  with  intent  to  defraud. — Craw- 
ford V.  State  (Ga.  App.)  501. 

To  support  a  conviction  for  swindling,  it  mtist 
appear  that  the  one  defrauded  was  so  defrauded 
because  of  his  reliance  upon  the  statements 
made  to  him.— Laster  v.  State  (Ga.  App.)  508. 

To  warrant  a  conviction  for  swindling,  the  ev- 
idence must  establish  beyond  any  other  reason- 
able hypothesis  that  defendant  acted  with  fraud- 
ulent intent.— Laster  y.  State  (Ga.  App.)  508. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  QUESTIONS. 

Ground  for  removal  of  cause,  see  Removal  of 
Causes,  g  1. 

FEES. 

Of  attorney,  aee  Attorney  and  Client,  g  2. 
Payment  on  api>eal,  see  Appeal  and  Error,  g  4. 

FEE  SIMPLE. 

Creation  of  by  sale  under  power,  see  Powers, 

8  2. 
Creation  of  fee-simple  estate  by  will,  see  Wills, 

I  7. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  gg'7,  12. 

FERTILIZERS. 

As  permanent  improvements  on  land,  see  Eject- 
ment, g  5. 
Sale  of,  see  Agricultare. 

FILING. 

Criminal  information  or  complaint,  see  Indict- 
ment and  Information,  g  2. 

Indictment  or  presentment,  see  Indictment  and 
Information,  g  1. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  g  6. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  |  1, 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  |  13. 
Setting  aside,  see  New  Trial.  |  1. 
Special  findings  by  jury,  see  Trial,  |  13. 


Digitized  by 


Google 


1172 


62  SOUTHBASTERN  REPORTER. 


FIRE  INSURANCE 

See  iDBDianee. 

FIRES. 

See  Anon. 

Caased  by  electricity,  see  Electricity. 

Caused  by  operation  of  railroad,  see  Railroads, 

I  9. 
Destroction  of  goods  sold,  see  Sales,  |  4. 
Liability  of  principal  for  negligent  act  of  agent 

in  setting  fire,  see  Principal  and  Agent,  ^3. 
Sufficiency  of  instructions  in  action  for  injuries 

caused  by,  see  Trial,  S  & 

FORCIBLE  ENTRY  AND  DETAINER. 

t   I.     CItU  UkblUty. 

S  8.  Color  of  title  without  possession  is  in- 
sufficient to  sustain  an  action  of  unlawful  de- 
tainer.—Hot  Springs  Lumber  &  Mfg.  Co.  v. 
Sterrett  (VaJ  797. 

FORECLOSURL 

Of  lien,  see  Mechanics'  Liens,  {  1. 
Of  mortgage,  see  Chattel  Mortgages,  I  3 ;  Mort- 
gages, W  4,  5. 

FOREIGN  ADMINISTRATION. 

See  Srecutors  and  Administratois,  |  10, 

FOREIGN  COURTS. 

See  Courts,  {  6. 

FORFEITURES. 

Of  easement,  see  Easements,  ft  1. 

Of  railroad  right  of  way,  see  Railroads,  |  2. 

Relief  in  equity  against,  see  Equity,  {  1. 

FORGERY. 

Affecting  validity  «f  deed,  see  Deeds,  ff  1,  4. 

FORMA  PAUPERIS. 

Conclusiveness  of  judgment  on  motion  to  dis- 
pauper, see  Judgment,  {  7. 

FORMER  ADJUDICATION. 

See  Judgment,  {{  6,  7. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  (  3. 
Demurrer  to  plea  of,  see  Criminal  Law,  |  5. 

FORMS  OF  ACTION. 

See  Action,  f  2;  Detinue ;  Ejectment ;  Replevin ; 
Trespass,  |  1;  Trover  and  Conversion. 

FORNICATION. 

See  Incest;  Prostitution. 

FRAUD. 

See  False  Pretenses ;  Fraudulent  Conveyances, 
Direct  or  collateral  nature  of  attack  on  judg- 
ment on  ground  of  fraud,  see  Judgment,  f  5. 
Presumption  in  favor  of  honesty,  see  Evidence, 
(  2. 


By  particvXar  elaue*  of  persons,  or  persons  im 

particular  relations. 

See   Husband   and   Wife,   {   2;   Principal   and 

Agent,  {  2. 
Servant,  see  Master  and  Servant,  |  2. 

In  particular  dosses  of  oonveyanoe*.  contract^ 
transactions,  or  proceedings. 

See  Deeds,  8  1 ;  Exchange  of  Property ;  Re- 
lease, {  1 ;   Sales,  }  1: 

Gifts  between  husband  and  wife,  see  Husliand 
and  Wife,  {  2. 

Particular  remedies. 
EJquitable   relief    against   judgment,   see   Judg- 
ment, I  4. 
Vacation  of  judgment,  see  Judgment,  |  3. 

I   1.    Deoeption  oonatltiitliic  fraud,  and 
liability  tberefor. 

i  3.  Elements  of  actual  fraud  declared. — 
Whitehurst  v.  life  Ins.  Co.  of  Virginia  (N.  C.> 
1067. 

{  13.  The  averment  of  the  existence  of  a 
material  fact,  recklessly  or  positively,  by  a  party 
consciously  ignorant  whether  it  is  true  or  false, 
held  actionable  fraud. — Whitehurst  v.  Life  Ins. 
Co.  of  Virginia  (N.  C.)  1067. 

I  13.  Misrepresentation  Keld  fraudulent, 
though  made  innocently,  if  made  by  a  person 
who  ought  to  have  known  the  truth. — ^White- 
hurst V.  Life  Ins.  Co.  of  Virginia  (N.  C.)  1067. 

8  23.  Misrepresentation  of  fact  peculiarly 
within  the  knowledge  of  the  person  making  it 
?telcl  fraudulent.— Whitehurst  v.  Life  Ins.  Co.  of 
Virginia  (N.  C.)  1067. 

8  2.    Aotioaa. 

I  64.  Where  there  is  doubt  a*  to  whether 
declarations  were  intended  and  received  as  mere 
expressions  of  opinion,  or  as  statements  of  fact, 
the  question  held  for  the  jury.— WTiitehurst  v. 
IJfe  Ins.  Co.  of  Virginia  (N.  G.)  1067. 

S  64.  Whether  a  certain  representation  by 
life  insurance  agent  to  induce  the  taking  out 
of  a  policy  waa  intended  as  a  statement  of  fact 
held  for  the  jury. — Whitehurst  ▼.  Life  Ins.  Co. 
of  Virginia  (N.  C.)  1067. 

FRAUDS,  STATUTE  OF. 

Construction  of  charge  as  to  as  a  whole,  see 
Trial,  {  12. 

8  1.     Promises  to  aiunrer  for  debt,  de- 
fault, or  miaoarriac*  of  aaotber. 

'An  agreement  to  pay  an  account  for  another 
to  prevent  his  prosecution  must,  under  Civ. 
Code  1895,  8  2693,  be  in  writing.— Bush  v.  Rob- 
erts  (Ga.  App.)  92. 

8  2.    Real  property  and  estates  and  la- 
teresta  tkereln. 

Under  petition  for  specific  performance,  held, 
that  the  agreement  sued  on  was  a  contract  for 
the  sale  of  land,  and,  not  being  in  writing,  was 
not  enforceable,  under  Civ.  Code  1895,  8  2693, 
par.  4.— Gillis   v.   Wade   (Ga.)  624. 

8  71.  In  an  action  on  a  written  contract,  a 
plea  setting  up  that  plaintiff,  after  its  execu- 
tion, agreed  to  accept  another  as  purchaser  of 
the  land  in  question  in  place  of  defendant,  is 
bad,  where  the  alleged  agreement  was  by  parol. 
—Reams  v.  Thompson  (Ga.  App.)  1014. 

If  the  calls  of  a  deed  are  sufficiently  definite 
to  be  located  by  extrinsic  evidence,  that  loca- 
tion cannot  be  changed  by  parol  agreement,  un- 
less the  agreement  was  contemporaneous  with 
the  making  of  the  deed.— Haddodt  v.  Leary  (N. 
C.)  426. 

8  58.  A  buyer  of  timber,  liaving  accepted  ir. 
cannot  refuse  to  pay  for  it  on  the  ground  that 
the  contract  of  sale  should  have  been  in  writ- 
ing.—Teal  V.  Templeton  (N.  C.)  737. 
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§  68.  A  lease  tor  three  years  or  less  need 
not  be  written.— Teal  ▼.  Templeton  (N.  O.)  787. 

§  74.  A  verbal  contract  held  to  be  one  for 
the  sale  of  land  within  the  statute  of  frauds 
(Code.  I  2840).— Hoover  v.  Baugb  (Va.)  968. 

i  3.     Reqvlsites  and  snSalenoy  of  wvlt- 
iBg. 

*A  writing,  signed  by  an  owner  of  land,  ac- 
knowledging receipt  of  a  part  of  the  price,  but 
not  stating  the  amount  of  the  price,  fails  to 
comply  with  the  statute  of  frauds. — Kinderland 
V.  Kirk  (Ga.)  582. 

I  4.     Operation  and  eSeet  of  statute. 

*Where  partial  payment,  accompanied  by  pos- 
seission,  is  relied  on  to  take  a  parol  contract  out 
of  the  statute  of  frauds,  the  possession  of  the 
vendee  must  he  actual  and  with  vendor's  con- 
sent.—Kinderland  V.  Kirk  (6a.)  582. 

}  125.  An  agreement  by  decedent  held  suffi- 
ciently definite,  within  the  rule  that  parol  agree- 
ments to  sell  land  can  only  be  enforced  when 
definite.— Reed  v.  Reed  (Va.)  792. 

i  129.  Evidence  held  to  show  that  defend- 
ant's acts  in  caring  for  decedent  were  done  pur- 
suant to  decedent's  parol' agreement  to  give  her 
his  property.- Reed  v.  Reed  (Va.)  792. 

8  129.  Evidence  held  to  show  that  decedent's 
parol  agreement  to  give  his  property  to  his 
sister  in  consideration  of  her  care  had  been  so 
far  executed  by  her  that  a  refusal  of  full  exe- 
cution would  be  a  fraud  upon  her. — ^Reed  t. 
Reed  (Va.)  792. 

FRAUDULENT  CONVEYANCES. 

Bulk  stock  laws  as  denial  of  due  process  of  law, 
see  Constitutional  Law,  g  6. 

Bulk  stock  laws  as  denial  of  the  equal  protec- 
tion of  laws,  see  Constitutional  Law,  §  5. 

i   1.    Traasfera  and  tranaaotlons  Invalid. 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance from  husband  to  wife,  the  court  proper- 
ly permitted  the  jury  to  consider  the  fact  that 
the  debt  alleged- to  have  been  paid  tor  the  convey- 
ance was  barred  by  limitations. — Strickland  t. 
Jones  (Ga.)  322. 

{   S.    Rlshts    and    liaUUtlea    of    parties 
and    pnrohasers. 

I  174.  In  ejectment,  where  plaintiff  relies 
on  a  deed  from  defendant  to  A.  and  a  deed 
from  A.  to  plaintiff,  an  amendment  to  the  an- 
swer alleging  that  the  deed  to  A.  was  witbont 
consideration  other  than  to  place  the  title  in 
him  until  payment  of  a  certain  creditor,  held 
properly  rejected.— Tune  v.  Beeland  (Ga.)  976. 

i  174.  The  court  will  not  set  aside  a  convey- 
ance made  to  hinder,  delay,  or  defraud  creditors, 
at  the  instance  of  the  grantor.— Tune  v.  Bee- 
land  (Ga.)  976. 

{  174.  A  grantor  in  a  deed  given  to  delay 
creditors  will  not  be  allowed  to  set  up  that  ft 
was  so  given,  and  that  plaintiff  in  acquiring 
title  from  the  grantee  therein  knew  of  such 
fact.— Tune. V.  Beeland  (Ga.)  976. 

I   3.    Bemedles  of  eredltors  and  pnrchas- 

ers. 

A  verdict,  finding  that  a  conveyance  of  prop- 
erty from  husband  to  wife  was  fraudulent  as 
to  the  husband's  creditors,  held  not  contrary  to 
the  evidence.— Strickland  v.  Jones  (Ga.)  322. 

*In  a  snit  to  set  aside  an  alleged  fraudulent 
conveyance  by  a  husband  to  wife,  the  burden 
was  on  the  wife  to  prove  the  fairness  of  the 
whole  transaction. — Strickland  v.  Jones  (Ga.) 
322. 

A  verdict  against  claimant  in  attachment  of 
land  conveyed  to  her  by  her  husband,  which 
conveyance  was  attacked  as  fraudulent,  held  not 
to  be  set  aside,  as  contrary  to  evidence,  after  a 
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verdict  finding  the  property  subject  to  levy. — 
Strickland  v.  Jones  (Ga.)  322. 

In  an  action  to  set  aside  a  fraudulent  contey- 
ance  from  husband  to  wife,  an  instruction  held 
not  objectionable  as  placing  on  the  wife  the 
burden  of  showing  absence  of  her  husband's 
fraudulent  intent,  and  for  failure  to  charge  that 
his  fraud,  unknown  to  her,  would  not  invalidate 
the  conveyance.— Strickland  v.  Jones  (Ga.)  322. 

FREEHOLDERS. 

As  members  of  council,  see  Municipal  CJoipora- 
tions,  {  4. 

FREIGHT. 

See  Carriers,  |  11. 

FUGITIVE  FROM  JUSTICE. 

Right  to  exemptions,  see  Sxemptions,  |  1. 

GAMING. 

f   1.    OaatlUnc   oontraets    and   transac- 
tions. 

i  26.  Under  Code  1904,  (  3837,  relating  to 
the  construction  of  gambling  laws,  held,  that 
section  2837  providing  for  the  recovery  of 
money  lost  at  gaming  must  be  construed  as 
including  stock  gambling,  though  the  latter  sec- 
tion was  first  introduced  into  1  Rev.  Code  1819, 
c.  147,  {  8,  when  stock  gambling  was  unknown. 
— Mclntyre  v.  Smyth  (Va.)  930. 

i  50.  In  an  action  under  Code  1904,  |  2837, 
to  recover  money  lost  at  gaming,  an  instruc- 
tion using  the  word  "paid, '  instead  of  "lost," 
held  not  misleading. — Mclntyre  v.  Smyth  (Va.) 
930.  ^  -^j       ^      , 

i  50.  In  an  action  against  a  broker  for 
margins  and  profits,  a  requested  instruction 
for  defendant  held  properly  modified  by  the 
court.— Mclntyre  v.  Smyth  (Va.)  930. 

(   S.    Criminal  responsibility. 

•Possession  of  either  cards  or  money  may 
authorize  the  inference  that  a  person  present 
at  au  unlawful  game  was  engaged  therein. — 
Griffin  v.  State  (Ga.  App.)  685. 

GARNISHMENT. 

See  Attachment ;  Execution. 
Exemptions,  see  Exemptions,  |  1. 

{   1.    Persons    and    property    snbjeet    to 
Karnlshment. 

A  pur<maser  of  a  stock  of  goods  in  bulk,  who 
failed  to  comply  with  Acts  1903,  p.  92,  held 
liable  in  garnishment  to  a  creditor  of  the  seller 
for  the  value  of  the  goods,  though  he  had  dis- 
posed thereof  l>efore  service  of  garnishment 
summons. — Jaques  &  Tinsley  Co.  v.  (^rstar- 
phen  Warehouse  Co.  (Ga.)  82. 

§  52.  Amount  due  constable,  embraced  in 
collections  made  by  him  which  were  held  for 
him  by  the  justice  of  the  peace,  held  subject 
to  garnishment. — Sparks  v.  Bloodworth  (Ga.) 
989. 

!   2.    Prooeedlacs  to  proonre. 

*A  debt  due  bv  a  resident  to  a  nonresident 
may  be  reached  by  garnishment  on  a  tax  exe- 
cution issued  by  a  tax  collector  for  a  special 
tax  due  by  such  nonresident.^— A.  B.  Baxter 
&  Co.  V.  Andrews  (Ga.)  42. 

*A  debt  due  by  a  resident  to  a  nonresident 
may  be  reached  by  garnishment  on  a  tax  exe- 
cution, though  the  debt  may  be  payable  in  the 
state  where  the  creditor  of  the  garnishee  resid- 
ed.— A.  B.  Baxter  &  Co.  v.  Andrews  (Ga.)  42. 
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Under  Civ.  Code  1895,  {  4708,  held  that  an 
affidavit  for  gamiehment  ta&y  state  the  amount 
actually  claimed,  irrespective  of  thfi  amount  spec- 
ified in  such  action  as  due,  and  a  bond  in  double 
such  amount  so  stated  in  the  affidavit  is  suffi- 
cient.— Seaboard  Air  Line  Ry.  v.  Hutchinson 
(Ga.  App.)  97. 

S   3.    Pro«e«dl]i|!S  to  support  or  enforoo. 

Where  the  eami^ment  affidavit  required  by 
Civ.  Code  1^,  S  4706,  states  "the  amount 
claimed  to  be  due"  as  a  sum  less  than  that 
specified  in  the  declaration,  the  declaration  may 
be  amended  to  conform  to  the  affidavit. — Sea- 
board Air  Line  Ry.  v.  Hutchinson  (Ga.  App.) 
97. 

An  amendment  of  the  declaration  by  redu- 
cing the  amount  claimed  to  conform  to  the  affi- 
davit for  garnishment  relates  back  to  the  time 
of  the  filing  of  the  original' suit. — Seaboard  Air 
Line  By.  v.  Hutchinson  (Ga.  App.)  97. 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  Specific 

Performance,  f  3. 
Of  purchaser,   see   Bills   and   Notes,   il  1,  8; 

Sales,  {  4 ;  Vendor  and  Purchaser,  |  3. 

GRADE. 

Of  streets,  see  Municipal  Corporations,  {  6, 

GRAND  JURY. 

See  Indictment  and  Information. 

•Act  of  1903  (Acts  1903,  p.  83)  Aeld  not  to 
disquaflfy  grand  jurors  who  had  served  at  a 
regular  term  to  act  as  such  at  an  adjourned 
term  of  such  regular  term.— Hall  v.  State  (Ga. 
App.)  539. 

GRANTS. 

Of  public  lands,  see  Public  Lands. 

GUARANTY. 

See  Principal  and  Surety. 

Parol  or  extrinsic  evidence  in  action  on,  see 

EJvidence,  i  10. 
Requirements  of  statute  of  frauds,  see  Frauds, 

Statute  of,  i  1. 

GUARDIAN  AND  WARD. 

Appointment  as  guardian  as  creating  estoppel, 
see  Estoppel,  11. 

Guardian  ad  litem  of  infant,  see  Infants,  $  2. 

Guardianship  of  insane  persons,  see  Insane  Per- 
sons, f  1. 

Priority  between  debts  due  by  decedent  as  guard- 
ian and  other  claims,  see  Executors  and  Ad- 
ministrators, {  5. 

Bight  of  guardian  of  minor  next  of  kin  to  select 
administrator,  see  Executors  and  Administra- 
tors, I  1. 

{   1.    Appolmtoient,      onaUfloation,      and 
tenure  of  Brnardlan. 

{  8.  Where  the  portion  of  a  county  in  which 
a  guardian  and  his  ward  are  domiciled,  and  to 
the  court  of  ordinary  of  which  the  guardian  has 
been  making  his  returns,  is  embraced  in  a  new 
county  under  Act  Aug.  21,  1905  (Acts  1905,  p. 
46),  the  guardian  Held  to  have  an  option  un- 
der section  7  to  change  the  jurisdiction  to  the 
new  county ;  but,  if  he  does  not  do  so,  juris- 
diction remains  as  before. — Maloy  v.  Maloy 
(Ga.)  991.      . 

)  S.    Cvstody  and  eare  of  ward's  person 
and  estate. 

*The  loss  on  a  loan  held  that  of  a  guardian, 
tnd  not  of  the  wards,  where  he  placed  their 


funds  in  bis  personal  fund,  and  made  a  loan, 
taking  note  and  mortgage  to  himself  aa  guard- 
ian.—Duffy  V.  William*  (N.  C.)  611. 

HABEAS  CORPUS. 

certification  to  Supreme  Court  of  constitution- 
ality of  statute  in  habesa  corpus  proceedings, 
see  Courts,  $  5. 

I   1.    Natnre  and  Kronnda  of  remedy. 

*Const.  n.  S.  Amend.  6,  declaring  that  no 
person  shall  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy,  cannot  be  set  up 
after  conviction,  by  habeas  corpus  proceed- 
ings as  a  ground  for  discharge.— Yeates  v.  Rob- 
erson  (Ga.  App.)  104. 

i  S.     Jnrlsdletlon,   prooeedlncs,  and  re- 
lief. 

In  habeas  corpus  to  take  the  custody  of  an 
infant  from  its  father  and  award  it  to  its  ma- 
ternal grandmother,  evidence  held  insufficient 
to  authorize  the  granting  of  the  writ.— Sloan 
V.  Jones  (Gm.)  21. 

•Discretion  of  court  should  be  governed  by 
rules  of  law  and  be  exercised  in  favor  of  the  par- 
ty having  the  legal  right,  unless  the  evidence 
shows  that  the  interest  of  the  child  justifies  the 
judge  in  awarding  its  custody  to  another.— 
Sloan  T.  Jones  (Qa.)  21. 

*On  habeas  corpus  proceedings  against  a 
father,  if  it  is  claimed  that  the  custody  of  a  child 
should  be  awarded  to  its  maternal  grandmother, 
the  power  should  be  exercised  in  favor  of  the 
father,  unless  he  has  forfeited  the  ri^ht  or  the 
welfare  of  the  child  requires  otherwise.— Sloan 
V.  Jones  (Ga.)  21. 

HABITUAL  DRUNKARDS. 

See  Drunkards. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  ESrror,  {t  14-lS. 
In   criminal   prosecutions,    see   Criminal    Law, 
f  27. 

HEALTH. 

Regulating  practice  of  pharmacy  in  interest 
of  public  health,  see  Druggists. 

HEALTH  INSURANCE. 

Notice  and  proof  of  illness,  see  Insurance,  {  4. 

HEARING. 

By  arbitrators,  see  Arbitration  and  Award,  I  1. 
In  probate  proceedings,  see  Wills,  |  3. 

HEARSAY  EVIDENCE. 

Harmless  error  in  rulings  on,  see  Appeal  and 

Error,  g  16. 
In  dvil  actions,  see  Evidence,  {  8. 

HEIRS. 

See  Descent  and  DistributiMU 

HIGHWAYS. 

See  Bridges;  Municipal  Corporationa,  (  8. 
Acceptance  of  dedication,  see  Dedication,  g  1. 
Accidents  at  railroad  crossings,  see  Ballroads. 
I  7- 
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I>niDkenneM  on  public  highway,  bm  Drankaids. 

lOgnitable  relief  Bjiainst  Judgment  establishing 
load,   see  Judgment,  |  4. 

Bzeicise  of  power  of  eminent  domain  in  laying 
out,  see  Eminent  Domain,  I  3. 

Rights  of  telephone  company  in  street,  see  Tele- 
graphs or  Telephones,  |  1. 

i   1.    EstaUlshment,  alteration,  and  dls- 
eontinnance. 

Entries  in  an  alleged  county  road  register  of 
a  certain  county  AeZd  inadmissible  to  establish 
the  existence  of  a  public  road. — Peniclt  t. 
Morgan  County  (Ga.)  800;  Morgan  County  t. 
Penick,  Id. 

Eridence  held  admissible  on  an  issue  as  to  the 
existence  of  a  public  road  to  show  that  the  coun- 
ty commissioners  intended  to  open  the  road  as  a 
public  road.— Penick  t.  Morgan  County  (Oa.) 
300;   Morgan  County  t.  Penick,  Id. 

In  an  action  for  injuries  by  a  defect  in  a 
public  road,  eTidence  that  two  county  commis- 
siouers  opened  and  laid  out  the  road  or  that 
they  showed  the  county  superintendent  of  roads 
where  they  laid  it  out  was  admissible. — ^Penick 
▼.  Morgan  County  (Ga.)  300;  Morgan  County 
▼.  Penick,  Id. 

On  an  issue  as  to  existence  of  a  county  road, 
evidence  that  county  bands  worked  the  road 
after  the  injury  hild  admlRsible.— Penick  t. 
Morgan  County  (6a.>  300;  Morgan  County  t. 
Penick,  Id. 

A  cul-de-sac  may  be  a  public  road. — Penick 
T.  Morj^an  County  (6a.)  300;  Morgan  County 
T.  Penick,  Id. 

Dedication  of  laud  by  the  owner  for  public 
road  and  use  thereof  by  the  public  as  a  traveled 
route  without  recognition  thereof  as  a  road  by 
the  county  authorities  does  not  make  it  a  public 
road.— Penick  t.  Morgan  County  (Ga.)  300; 
Morgan  County  t.  Penick,  Id. 

{64.  It  is  not  erroneous  to  refuse  to  enjoin 
the  county  commissioners  from  continuing  a 
proceeding  to  establish  a  public  road,  pursuant 
to  Pol.  Code  1895,  |§  520-622,  in  advance  of  the 
hearing  provided  for  in  section  o21.— Hutchin- 
son V.  Xowndes  Connty  (Ga.)  1048. 

{  19.  Pol.  Code  1895,  H  520-525,  providing 
for  the  establishment  of  a  new  road  or  the  alter- 
ation of  an  old  road,  held  not  repealed  by  Acts 
1894,  p.  95  (Civ.  Code  1895,  {  4657  et  seq.),  or 
by  AcU  1900,  p.  66.— Hutdiluson  v.  Lowndes 
County  (Ga.)  1048. 

I  S.    Taxes,   aaaessmenta.   and   work   on 
highways. 

Statement  of  right  to  custody,  under  Acts 
1899,  p.  782,  c.  581,  t  14,  as  amended  by  Acts 
1905,  p.  171,  c.  161,  5  1,  of  a  township  road 
f  und^-Coleman  v.  Coleman  (N.  C.)  415. 

I  3.   Racnlatlon  and  «••  for  traTel. 

A  petition  in  an  action  for  injuries  by  a  de- 
fective bridge  held  not  subject  to  a  general  de- 
murrer.— Penick  v.  Morgan  County  (Ga.)  300; 
Morgan  County  v.  Penick,  Id. 

i  213.  The  liability  of  owners  of  a  disabled 
traction  engine  on  the  side  of  a  highway  fright- 
ening a  horse  held  to  depend  on  the  reasonable- 
ness of  time  for  repairing  and  removing  it,  a 
question  for  the  jury.  Revisal  1905,  §  2727.— 
John  F.  Davis  &  Son  v.  Thomburg  (N.  C.) 
1088. 

A  private  citizen  held  authorized  to  maintain 
a  civil  action  for  damages  or  abatement  for 
olMtruction  of  a  public  highway,  on  allegation 
and  proof  of  direct  and  special  damages.— Gr^ 
&  Shealy  v.  Charleston  &  W.  C.  Ry.  Co.  (S. 
C.)  442. 


HOLIDAYS. 


See  Sunday. 


HOLOGRAPHIC  WILLS. 

See  Wills,  I  2. 

HOMESTEAD. 

See  Bzemptions. 

Application  for,  as  best  evidence,  see  EvideoM, 

Right  of  homestead  claimant  to  show  dormaflcy 
of  Judgment  sought  to  be  enforced  against 
homestead,  see  Judgment,  {  10. 

i    1.    Natnre,  aoqnlaltlaB,  and  extent. 

Under  Civ.  Code  1896,  I  2829,  where  the  only 
property  allowed  under  a  homestead  exemption 
was  personal  property,  a  record  thereof  in  the 
county  of  applicant's  residence  alone  held  suffi- 
cient—McLamb  &  Co.  T.  Lambertson  (Ga.  App.) 
107. 

Neither  an  article  of  necessity  furnished  for 
the  family,  nor  feed  for  horses  set  apart  as  a 
part  of  the  homestead,  held  "material  furnish- 
ed for  the  benefit  of  the  homestead,"  within 
the  constitutional  provision  that  hotaestead 
property  may  be  sold  for  material  furnished 
therefor.— McLamb  &  Co.  v.  Lambertson  (Ga. 
App.)  107. 

I  S.    Rlchts  of  smrlTlac  hnshand,  wife, 
eUldren,  or  heirs. 

Where  land  set  apart  as  a  homestead  under 
the  Constitution  of  1868  was  deeded  by  the 
head  of  the  family  to  secure  a  debt  for  money, 
and  after  the  death  of  the  grantor  the  widow, 
with  several  children,  some  of  whom  were  mi- 
nors, made  crops  on  the  land  to  discharge  the 
debt,  which  was  fully  paid  off,  and  the  exec- 
utor of  the  grantee  on  discharge  of  the  debt 
deeded  the  hind  to  the  widow,  she  did  not  ac- 
quire by  such  deed  title  to  the  land  or  any  in- 
terest therein  as  against  the  other  heirs  of  her 
husband.- Darsey  v.  Darsey  (Ga.)  20. 

Where  a  widow,  having  no  interest  in  the 
homestead  other  than  that  which  she  might 
have  acquired  as  distributee  of  her  husband's 
estate,  devised  the  land  to  one  of  her  children 
as  sole  legatee,  he  obt^ned  no  interest  in  the 
land  as  against  the  other  heirs,  except  as  to  the 
special  interest  of  the  widow. — Darsey  v.  Darsey 
(Ga.)  20. 

HOMICIDL 

Aiyplication  of  instructions  to  case,  see  Crim- 
inal Law,  {  22. 

Continuance,  see  Criminal  Law,  {  17. 

Former  jeopardy,  see  Criminal  Law,  |  8. 

Province  of  court  and  jury  in  general,  see  Crim- 
inal Lew,  i  21. 

Res  geste,  see  Criminal  Law,  |  7. 

I  1.    Murder. 

•Murder  defined.— State  ▼.  Abbott  (W.  Va.) 
693. 

•To  support  a  conviction  of  murder,  it  Is 
not  necessary  that  malice  should  exist  in  the 
heart  of  defendant  against  decedent,  but  It 
may  be  such  as  shows  a  hesrt  regardless  of 
social  duty  and  fatally  bent  on  mischief. — 
State  V.  Abbott  (W.  Va.)  693. 

•There  is  no  particular  period  during  which 
It  is  necessary  that  malice  should  have  existed 
or  defendant  should  have  contemplated  the 
homicide.— State  v.  Abbott  (W.  Va.)  693. 

•Murder  in  the  first  degree  defined.— State  t. 
Abbott  (W.  Va.)  693. 

t   9.     Manslanchter. 

Conviction  of  Involuntary  manslaughter  can- 
not be  had  where  the  homicide  is  due  to  an  in- 
dependent cause  in  which  defendant  did  not 
participate.— Carbo  v.  State  (Ga.  App.)  140. 
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S  S5.  An  illegal  arrest  may  be  resisted  with 
as  much  force  as  is  necessary. — Holmes  v.  State 
(Ga.  App.)  716. 

I  55.  A  person  who  is  attempting  to  avoid 
an  illegal  arrest  by  flight,  and  is  shot  at,  may 
shoot  if  it  reasonably  appears  to  be  necessary 
either  to  prevent  his  arrest^  to  save  his  life, 
or  protect  himself  from  serious  bodily  injury. 
—Holmes  v.  State  (Ga.  App.)  7ia 

{53.  If  a  party  whom  it  is  attempted  to 
illegally  arrest  would  have  been  justified  in 
killing  the  officer,  he  would  also  be  justified  in 
killing  a  citizen  assisting  the  ofScer  in  the  ar- 
ifst— Holmes  v.   State  (Ga.   App.)  716. 

§  31.  Accused  could  not  be  convicted  of  man- 
slaughter, where  the  evidence  showed  either 
death  by  suicide  or  a  killing  by  premeditation. — 
State  V.  Stratford  (N.  C.)  882. 

I  3.     Assault  with  Intent  to  klU. 

S  87.  To  constitute  an  assault  with  intent 
to  kill,  malice  and  intent  mnst  appear. — Crum- 
ley V.  State  (Ga.  App.)  1(X)3. 

{    4.   Evldenae. 

I  250.  Evidence  on  a  trial  for  murder  held 
to  support  a  con>«tion.— Young  r.  State  (Ga.) 
707. 

*In  a  prosecution  for  assault  with  intent  to 
kill,  evidence  held  to  sustain  conviction. — Four- 
aker  v.  State  (Ga.  App.)  116. 

*Dy!ng  declarations  held  exceptions  to  the 
hearsay  evidence  rule.— Pyle  v.  State  (Ga.  App.^ 
540. 

*BuIe  governing  admissibility  of  statements 
as  dying  declarations  stated.— Pyle  v.  State  (Ga. 
App.)  540. 

'Dying  declarations  having  been  introduced, 
held  error  to  exclude  evidence  contradicting 
them.— Pyle  v.  State  (Ga.  App.)  540. 

8  230.  If  a  long  period  intervenes  between 
the  threat  and  the  act,  and  no  attempt  to  do 
it  is  shown,  and  between  the  threat  and  the 
act  a  feeling  of  ill  will  is  changed  to  a  feeling 
of  good  will,  the  proluitive  value  of  the  threat 
would  be  negligible.— Crumley  v.  State  (Ga. 
App.)   1005. 

$  230.  The  res  gestee,  which  show  a  shooting 
to  have  been  accia^tal.  are  sufficient  to  over- 
come any  inference  of  intentional  shooting  aris- 
ing from  proof  of  threats.— Crumley  v.  State 
(Ga.  App.)  1005. 

g  233.  Though  a  motive  for  murder  need  not 
be  shown,  where  circumstantial  evidence  is  re- 
lied upon  the  circumstances  may  be  strength- 
ened by  proof  of  a  motive.— State  v.  Stratford 
(N.  C.)  882. 

I  166.  Statements  by  one  accused  of  mur- 
der, tending  to  show  that  he  and  decedent  were 
in  lewd  intimacy  with  a  woman  also  indicted 
for  the  murder,  held  admissible.— State  v.  Strat- 
ford (N.  C.)  882. 

(  167.  Threats  made  by  accused  two  weeks 
before  the  homicide  are  admissible  against  him. 
-State  V.  Stratford  (N.  C.)  882. 

•In  a  murder  prosecution,  evidence  held  in- 
sufBcient  to  sustain  a  verdict  of  voluntary  man- 
slaughter.— Burton  v.  Commonwealth  (Va.)  376. 

*In  a  murder  prosecution,  certain  evidence 
held  inadequate  to  show  motive. — Burton  v. 
Commonwealth  (Va.)  376. 

•Motive  may  be  shown  by  circumstances  in 
the  absence  of  an  express  declaration  showing 
it.— Burton  v.  Commonwealth  (Va.)  376. 

•Malice  held  inferred  from  a  premeditated 
killing.— State  v.  Abbott  (W.  Va.)  693. 

•Where  a  killing  is  proved,  the  burden  of 
disproving  malice  held  on  defendant. — State  v. 
Abbott  (W.  Va.)  603. 


•Where  a  homicide  la  proved,  the  presump- 
tion is  that  it  is  murder  In  the  second  degree. 
—State  V.  Abbott  (W.  Va.)  693. 

{  5.    TrlBL 

•Where  some  of  the  evidence  and  inferences 
fairly  deducible  therefrom  tend  to  show  vol- 
untary manslaughter,  a  charge  on  that  sub- 
ject is  demanded.— Pyle  v.  State  (Ga.  App.)  540. 

•A  charge  on  dying  declarations  held  errone- 
ous, as  giving  undue  emphasis  to  the  weight 
which  should  be  given  such  evidence.— P^yle  v. 
Sute  (Ga.  App.)  5^. 

Under  Code  1904,  ig  4040,  4041,  the  jury 
have  some  discretion,  and  may  find  accused 
guilty  of  a  less  offense  than  that  charged  and 
proved.— Burton  v.  Commonwealth  (Va.)  376. 

I   6.    New  triaL 

§  319.  Motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence  'held  properly  de- 
nied.—DUlard  T.  State  (Ga.)  705. 

HUSBAND  AND  WIFE. 

See  Divorce. 

Adultery,  see  Adulteiy. 

DeterminatioD  and  disposition  of  cause  on  ap- 
peal or  writ  of  error  in  action  by  widow,  see 
Appeal  and  Error,  §  23. 

Elstate  created  by  deed  of  married  woman,  see 
Deeds,  {  3. 

Estoppel  against  married  woman,  see  Estoppel, 

Fraudulent  conveyances  betweeu,  see  Fraud- 
ulent Conveyances,  §§  1.  3. 

Gift  to  wife  as  not  constituting  resulting  trust, 
see  Trusts,  g  1. 

Hearsay  evidence  in  action  on  account  against 
wife,  see  Evidence,  §  8. 

Order  awarding  lands  to  widow  as  color  of 
title,  see  Adverse  Possession,  §  1. 

Partition  of  estate  by  entirety,  see  Partition, 
§  1. 

Power  of  judge  during  vacation  to  allow  sale 
by  wife  to  husband,  see  Judges,  |  1. 

Right  of  husband  to  dead  body  of  wife  for 
burial,  see  Dead  Bodies. 

Right  of  wife  as  party  to  note  to  show  that  her 
contract  is  one  of  suret.vship  as  against  bona 
fide  holder,  see  Bills  and  Notes,  g  1. 

Rights  of  survivor,  see  Elxecutors  and  Admin- 
istrators!, g  4;    Homestead,  g  2. 

Testamentary  capacity  of  married  woman,  see 
Wills,  g  1. 

g    1.    Mntnal  richta,  dntles,  and  lUblU- 
ties. 

g  16.  A  husband  cannot  hold,  adversely  to 
his  wife,  premises  of  which  they  are  in  joint 
occupancy  as  a  family.— Carpenter  v.  Booker 
(ixa.)  iTQQ. 

g  14.  A  partition  deed  to  husband  and  wife 
of  the  wife  8  interest  as  heir  in  certain  lands 
held  not  to  entitle  the  husband  to  retain  the 
whole  by  survivorsliip. — Sprinkle  v.  Spainhour 
(N.  C.)  910. 

g  14.  Nature  of  an  estate  by  the  entirety  at 
common  law  stated. — Jones  v.  W.  A.  Smith  & 
Co.  (N.  C.)  1092. 

g  14.  The  nature,  incidents,  and  properties 
of  an  estate  by  entirety  held  not  changed  by  the 
constitutional  provisions  relating  to  married 
women.— Jones  v.  W.  A.  Smith  &  Co.  (N.  C.) 
1092. 

g  14.  The  severance  of  timber  from  land 
owned  by  a  husband  and  wife  as  tenants  by 
entirety  does  not  convert  their  estate  in  the 
timber  or  the  lumber  cut  therefrom  into  a 
tenancy  in  common.— Jones  v.  W.  A.  Smith  & 
Co.  (N.  C.)  1092. 


*  Point  annotated.   8«e  sjUiibaa. 


Digitized  by 


Google 


INDBX. 


1177 


f  2.  OonTeraaees,  aomtraets,  utd  other 
tramaaetloBa  lietwees  hncband 
•nd  trlt«. 

{  48.  A  sale  of  land  by  a  wife  to  her  lias- 
band,  not  allowed  by  the  superior  court  of  her 
domicile,  is  invalid,  under  Civ.  Code  1895,  | 
2490.— Carpenter  v.  Booker  (Ga.)  983. 

{  49^.  Under  Civ.  Code  1895,  i  2491,  a  wife 
may  give  her  property  to  her  husband,  and  the 
burden  of  showing  fraud  or  nndue  influence 
held  to  be  upon  her.— Third  Nat.  Bank  v.  Poe 
(6a.  App.)  826. 

S  84.  A  wife  may  borrow  money  or  sell 
property  to  get  money  for  her  husband  to  pay 
his  debts,  notwithstanding  the  lender  or  pur- 
chaser knows  her  purpose.- Third  Nat.  Bank 
T.  Poe  (Ga.  App.)  826. 

f  87.  A  wife  may  procure  a  third  person  to 
pay  the  debt  of  her  husband,  and  will  oe  bound 
by  her  rontract  to  reimburse  him. — ^Third  Nat, 
Bank  T.  Foe  (Ga.  App.)  826. 

i  87.  Where  a  married  woman  is  sued  as 
joint  maker  of  a  note,  and  pleads  her  marriage 
and  auretyshij),  and  the  evidence  shows  that 
she  signed  the  note  as  surety,  a  verdict  against 
her  Is  contrary  to  law,  under  Civ.  Code  1895, 
{  2488.— Mcl>aniel  v.  Akridge  (Oa.  App.)  1010. 

§  62.  To  estop  a  married  woman  from  alleg- 
ing a  claim  to  land,  there  must  have  been  some 
positive  act  of  fraud  or  something  done  upon 
which  one  dealing  with  her,  or  in  a  matter  af- 
fecting her  rights,  might  reasonably  rely^  and 
upon  which  he  did  rely,  to  his  injury. — Rich  v. 
Morisey  (N.  C.)  762. 

i  3.    Wife's  separate  estate. 

i  156.  Where  a  married  woman  borrows 
money  to  pay  a  debt  of  her  husband  and  gives 
her  note  therefor,  such  contract  is  binding  on 
her.— Cline  v.  Milledgeville  Banking  Co.  (Ga.) 
«lo4. 

i  179.  A  married  woman  held  to  have  the 
power  to  contract  as  to  her  separate  estate,  sub- 
ject to  certain  limitations. — Third  Nat.  Bank 
▼.  Poe  (Ga.  App.)  826. 

i   4.    Actions. 

§  229.  Petition  to  cancel  a  deed  by  a  wife 
to  her  husband  held  demurrable,  where  failing 
to  allege  that  the  deed  was  not  confirmed  by 
the  Superior  0>urt.— Roland  v.  Roland  (Ga.) 
1042. 

S  229.  A  mere  general  allegation,  in  a  peti- 
tion to  cancel  a  deed  by  a  wife  to  her  husband, 
that  she  could  not  say  whether  such  a  deed  was 
made,  as  she  was  acting  under  the  fear  and 
coercion  of  her  husband,  held  demurrable. — 
Roland  v.  Roland  (Ga.)  1042. 

i  2ffT.  A  bank,  in  the  absence  of  bad  faith, 
held  not  liable  to  a  wife  for  the  amount  of  a 
cashier's  check  used  to  discharge  a  debt  of  her 
husband  to  the  bank,  though  thn  bank  had  cause 
to  suspect  that  she  was  instrumental  in  pro- 
curing it  for  her  husband.— Third  Nat.  Bank  v. 
Poe  (Ga.  App.)  826. 

9  5.    EntiolBC  and  allenatlnK. 

The  statute  enlarging  the  rights  of  married 
women  held  not  to  destroy  the  riehts  of  a  hus- 
band to  recover  for  injuries  sustained  by  inter- 
ference with  his  marital  rights.— Brame  v. 
Clark  (N.  C.)  418. 


IDEM  SONANS. 


See  Names. 


IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  {  3. 


IMPEACHMENT. 

Of  award,  see  Arbitration  and  Award,  |  2. 
Of  record,  see  Appeal  and  Error,  {  6. 
Of  witness,  see  Witnesses,  {  4. 

IMPLIED  CONTRACTS. 

See  Account  Stated ;  Contribution ;  Money  Re- 
ceived;   Use  and  Occupation. 

IMPRISONMENT. 

See  Arrest. 

Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Adjustment  as  to  on  partition,  see  Partition, 

i  2. 

Allowance  or  recovery  of  compensation,  see 
Ejectment,  f  5. 

Liens,  see  Mechanics'  Liens. 

Public  improvements,  see  Municipal  Corpora- 
tions, «  6.  • 

Rights  <K  mortgagee,  see  Mortgages,  }  3. 

IMPUTED  NEGLIGENCL 

See  Negligence,  8  3. 

INCEST. 

S  6.  A  man  having  carnal  intercourse  with  a 
daughter  of  his  half-sister  commits  incest  with 
his  "niece"  in  violation  of  Revisal  1905,  I  ^52. 
—State  V.  Harris  (N.  C.)  1090. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCUMBRANCES. 

On  property  devised  or  bequeathed,  see  Wills, 

INDEBTEDNESS. 

Of  testator,  see  Wills,  i  11. 

INDECENCY. 

See  Obscenity. 

INDEMNITY. 

See  Principal  and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  {  16. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

For  particular  offente*. 
See     Embezzlement;      False     Pretenses;     Ob 

scenity;    Perjury,  §  1. 
Against  Sunday  laws,  see  Sunday. 

{   1.    Necessity    of    indlotment    or    pre* 
seatatent. 

Under  Pen.  Code  1895,  {  30,  an  accusation  ir 
a  city  court  held  not  barred  by  limitationt 
where  an  indictment  bad  been  returned  withia 
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the  time  regnirecl  and  nolle  pros'd  for  an  in* 
formality.— Crawford  v.   State  (Ga.  App.)  601. 

{   2.    FUlnc  and  formal  reqnlaltaa  of  In- 
formation  or  eoaiplaint. 

That  the  affidavit  on  which  an  accusation  ia 
baaed  is  defective  held  not  ground  for  quashing 
the  accusation,  where  the  identity  of  the  trans- 
action is  apparent. — Crawford  v.  State  (Ga. 
App.)  601. 

{  3.    Xtoanialtoa  and  inAoleney  of  aeev 
■atlon. 

The  test  by  which  the  sufficiency  of  an  accu- 
sation, as  well  as  the  particular  offense  charged, 
is  to  be  determined,  is  the  nature  of  the  criminal 
act  charged  and  the  fullness  with  which  it  is 
set  forth.— Crawford  v.  State  (Ga.  App.)  501. 

i  110.  An  accusation,  setting;  forth  the  of- 
fense in  the  language  of  the  Code  so  plainly 
that  its  nature  would  easily  be  understood, 
held  sufficient.- Holt  v.  SUte  (Ga.  App.)  992. 

I  122.  An  affidavit  charging  defendant  with 
resisting  an  officer  held  hroad  enough  to  sup- 

§ort  an  accusation  in  the  city  court  charging 
efendant  with  resisting  an  officer  by  assaulting 
him  and  beating  him.— Howell  v.  State  (Ga. 
App.)  1000. 

I  121.  Parpose  of  bill  of  particulars  in  a 
criminal  case  stated.- State  v.  Seaboard  Air 
Line  By.  (N.  C.)  1088. 

{  4.    Joinder    of    partloa,    offonaes,    and 
eonnta,  dnpUoliy,  and  eleotlon. 

An  Indictment  which  charges  in  one  count  a 
violation  of  Pen.  C!ode  1805,  {  420,  in  running 
six  freight  trains  on  Sunday,  held  not  demur- 
rable as  charging  six  distinct  offenses. — Westfall 
V.  State  (Ga.  App.)  658. 

An  accusation  or  indictment  for  violation  of 
the  act  approved  August  15,  1903  (Acts  1903,  p. 
90),  may  embrace  in  a  single  count  various  sums 
of  money  fraudulently  procured  on  a  contract  to 
perform  services;  the  various  amounts  making 
up  the  aggregate  sum  charged  to  have  been 
fraudulently  obtained. — ^Young  ▼.  State  (Ga. 
App.)  668. 

i   5.    Amendment. 

The  solicitor  of  a  city  court  has  the  right 
to  amend  an  accusation  at  any  time  prior  to 
arraignment.— Crawford  v.  State  (Ga,  App.) 
601. 

Interlineations  in  an  accusation  will  be  pre- 
sumed to  have  been  made  prior  to  its  return  in- 
to court. — Crawford  v.  State  (Ga.  App.)  501. 

S   6.    laanea,  proof,  and  Tarianee. 

*A  conviction  is  authorized  where  the  offense 
was  committed  on  any  day  prior  to  the  indict- 
ment which  is  within  the  statute  of  limitations. 
— Cripe  V.  State  (Ga.  App.)  567. 

*Where  a  defendant  ia  indicted  under  two 
names,  alleged  by  an  alias,  it  is  necessary  only 
that  the  state  should  show  that  he  is  commonly 
known  by  either  of  them.— Jenkins  v.  State  (Ga. 
App.)  674. 

On  trial  for  selling  liquor  without  a  license, 
the  prosecuting  attorney  may,  with  permission 
of  the  court  and  without  the  consent  of  defend- 
ant, waive  proof  of  the  aggravation  of  a  former 
conviction  alleged  in  the  indictment  and  try  de- 
fendant for  selling  without  a  license. — State  v. 
Doyle  (W.  Va.)  453. 

S  7.     Con-vlotion   of   offense  Inolnded  In 
charce. 

On  the  trial  of  an  indictment  under  Code 
1906,  §  95,  for  an  illegal  sale  of  liquor,  where 
the  unlawful  sale  as  alleged  is  proven,  and 
proof  of  former  conviction  waived,  it  is  not 
error,  though  the  indictment  alleges  a  felony, 
to  sentence  the  defendant  on  a  verdict  of  "guil- 
ty of  a  misdemeanor  as  charged  in  the  indict- 
ment."—State  T.  Doyle  (W.  Va.)  453. 


INDORSEMENT. 

Of  bill  of  exdiange  or  promissoiy  note,  see 
Bills  and  NotesTF  1- 

INFANTS. 

See  Guardian  and  Ward ;  Pareat  and  Child. 

Adverse  possession  affecting  rights  of  infant, 
see  Adverse  Possession,  g  1. 

Care  required  as  to  children  in  general,  see  Neg- 
ligence, I  1. 

Creation  of  trusts  for,  see  Trusts,  t  1. 

Custody  and  support  on  divorce  of  parents,  see 
DivtHTce,  i  2. 

Habeas  corpus  to  secure  release  of,  see  Habeas 
Corpus^  {  2. 

Presumption  as  to  jurisdiction  of  court  order- 
ing sale  by  trustee  of  minors,  see  Coarts,  {  1. 

I  1.    Property  and  oonTeyanoes. 

Acts  1876,  p.  103  (Civ.  Code  1895,  f  49S7), 
held  to  require  service  on  minors  of  an  order 
granted  at  chambers  authoiiring  their  trustee  to 
sell   trust  propwty.— Turner   ▼.   Barber   ((3a.) 

687. 

I   8.    Aetlons. 

f  80.  Under  Revisal  1905,  U  4K,147Z,  and 
Sup.  Ct.  Rules  No.  16  (140  N.  C.  ^,  53  S.  E. 
xiv),  a  judgment  in  a  justice's  court  held  not  a 
nullity  because  plaintis,  an  infant,  appeared  by 
next  friend,  appointed  by  the  derk  of  the  su- 
perior court.— Houser  v.  W.  R.  Bonsai  &  Co. 
(N.  C.)  776. 

I  80.  The  defect  in  the  appointment  of  a 
next  friend  for  an  infant  plaintiS  in  a  justice's 
court  held  only  an  irregularity.— Houser  t.  W. 
R.  Bonsai  4  Co-  (N.  C3  776. 

INFERIOR  COURTS. 

See  Courts.  |  4.  • 

IN  FORMA  PAUPERIS. 

Conclusiveness  of  judgment  on  motion  to  dis- 
pauper, see  Judgment,  |  7. 

INFORMATION. 

Criminal  aecnsation,  see  Indictment  and  In- 
formation. 

INHERITANCL 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

Power  of  municipal  corporation  to  impose,  see 
Municipal  Corporations,  |  9. 

INJUNCTION. 

BstopDel  to  enjoiu  condemnation  proceedings. 

Bee  £jStoDDel  1 1* 

Evidence  of  witness  at  former  trial,  see  Evi- 
dence, {  12. 

Review  on  appeal  or  writ  of  error. of  findings  of 
court  in  action  to  enjoin  collection  of  tax, 
see  Appeal  and  Ejrror,  (  13. 

Relief  againit  parNoidar  «cU  or  proceeding*. 

See  Judicial  Sales. 

Appointment  of  receiver  of  corporation,  see 
Corporations,  g  4. 

Collection  of  municipal  taxes,  see  Bfouicipal 
Corporations,  |  9. 

Establishment  of  highways,  see  Highways,  |  1. 

Obstruction  of  street,  see  Municipal  Corpora- 
tions, I  8. 
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Obstrnction  of  water  coune,  tee  Waten  and 
Water  Oouraes,  {  1. 

Taking  of  land  by  county  for  public  road,  see 
Counties,  {  5. 

Takinx  of  unnecessary  land  ,in  exercise  of 
power  of  eminent  domain,  see  Eminent  Do- 
main, i  4. 

Unanthorized  tax,  see  Taxation,  |  4. 

Review  of  prooeedingt  for  injuncHoit. 

Determination  and  diq^sition  of  cause  on  ap- 
peal in  action  to  enjoin  city  from  executing 
contract,  see  Api)eal  and  Error,  |  22. 

Modification  of  decree  on  appeal  or  writ  of  er- 
ror, see  Appeal  and  Error,  i  23. 

i   1.    nature  and  Kroiuidc  la  ceneraL 

In  view  of  Civ.  Code  1902,  |  2436,  one  whosa 
goods  are  distrained  for  rent  held  improperly 
granted  relief  by  injunction,  in  the  absence  of 
a  ahowing  of  obstacle  to  remedy  by  legal  proceedr 
inga.— ETans  T.  Mayes  (S.  C.)  207;  Mayea  t. 
Erana,  Id. 

I  2.    Bnbjeeia  of  proteetloia  and  relief. 

A  landlord  haa  no  right  to  enjoin  an  unau- 
thorized interference  with  the  employes  of  a 
lessee  of  real  property  while  engaged  in  the 
service  of  tbeir  employer.— Kehoe  v.  Ronrke 
(6a.)  185. 

Striking  employes  will  not  be  enjoined  from 
attempting  by  proper  argument  to  persuade 
others  not  to  take  tneir  places,  so  long  as  force 
or  intimidation  is  not  used,  and  the  thorough- 
fares are  not  obstructed  ."-Jones  v.  B.  Van 
Winkle  Oin  &  Machine  Works  (Ga.)  236. 

'Picket  patrols  pending  a  strike  will  be  en- 
joined where  they  resort  to  intimidation  or  co- 
ercion to  ];»revent  others  from  entering  into,  or 
remaining  in,  the  service  of  their  late  employers. 
Jones  T.  E.  Van  Winkle  Gin  &  Machine  Works 
(Ga.)  236. 

An  injunction  may  be  issued  to  restrain  per- 
sons from  preventing  others  by  intimidation  or 
other  unlawful  means  from  performing  serv- 
ice or  engaging  in  a  lawful  occupation,  though 
the  acts  enjoined  would  be  a  crime.— Jones  v.  £i. 
Van  Winkle  Gin  &  Machine  Works  (Ga.)  236. 

i  86.  Under  Revisal  1905.  U  4116,  4121, 
4124,  relating  to  the  power  of  the  school  board, 
their  action  cannot  be  restrained  by  courts  in 
the  absence  of  misconduct  or  violation  of  stat- 
ute.—Pickler  V.  Board  of  Education  of  Davie 
County  (N.  a)  902. 

I  3.    Aotlons  for  Injuetlons. 

A  petition  to  enjoin  a  municipalitjr  and  a 
city  council  from  preventing  the  erection  of  a 
building  Aeld  not  brought  to  enjoin  the  institu- 
tion of  a  prosecution  for  the  violation  of  exist- 
ing penal  ordinances,  or  to  inciuire  into  their 
validity,  etc.— City  of  Brunswick  v.  Williams 
(Ga.)  230. 

I  4.    Preliminary  and  interloontory  In- 
jnaotloaa. 

i  150.  In  a  suit  to  enjoin  the  collection  of 
taxes  by  a  city  from  the  residents  of  annexed 
territory,  on  hearing  of  a  motion  to  continue 
a  temporary  injunction,  it  was  proper  to  de- 
cide the  case  on  the  merits,  and  not  merely  the 
necessity  of  continuing  the  injunction,  there 
being  no  question  of  fact  involved. — Lntterioh 
T.  dty  of  Fayetteville  (N.  C.)  758. 

*A  temporary  injunction  order  to  return  prop- 
erty held  improper.- Evana  t.  Mayes  (S.  C.) 
207 ;  Mayes  r.  Evans,  Id. 

{   5*    Writ,  order  or  decree,  serHoe,  and 
enforoement. 

Where  a  petition  prayed  for  an  ad  interim 
injunction,  and  the  decree  rendered  adjudged 
that  the  injunction  prayed  for  be  granted,  and 
that  defendants  be  enjoined  on  exception  on  the 


ground  that  this  was  a  final  injunction  which 
the  judge  could  not  grant  on  a  preliminary 
hearing,  the  decree  will  be  amended  so  as  to 
show  that  it  was  to  continue  in  force  until  the 
final  hearing.— Unity  Cotton  Mills  ▼.  Dunson 
(Ga.)  179. 

I  6.    Violation  and  punishment, 

$  231.  A  judgment  of  contempt  for  riola- 
tion  of  an  injunction  will  not  be  disturbed, 
where  there  is  evidence  to  warrant  it. — Mor- 
mand  t.  Carlisle  (Ga.)  70S. 

IN  PAIS. 

Estoppel,  see  Estoppel,  |  1. 

INSANE  PERSONS. 

Discretion  of  court  as  to  proceeding  with  trial 
on  suggestion  of  accused  a  insanity,  see  Crim- 
inal Law,  i  IS. 

Hearsay  evidence  as  to  sanity,  see  Evidence, 

Opinion  evidence  as  to  insanity,  see  Evidence, 
{  1I< 

Opinion  evidence  as  to  mental  capacity  of  ac- 
cused, see  Criminal  Law,  i  11. 

Presumptions  in  favor  of  sanity,  see  Evidence, 

Time  for  taking  appeal  from  decree  dissilow- 
ing  a  committee's  claim  for  support  of  incom- 
petents, see  Appeal  and  Error,  {  4. 

Validity  of  contract  in  general  as  alFected  by 
mental  capacity,  see  (Contracts,  |  1. 

I   1.     QnardlansMp. 

In  an  action  to  compel  an  accounting  by  a 
committee  of  certain  incompetents,  an  allow- 
ance of  $1,991.35  for  their  maintenance  for 
three  years  held  error.— Hess  v.  Hess  (Va.)  273. 

f  2.    Onatody  and  support. 

Under  Code  1904,  S|  2604,  2606,  the  commit- 
tee of  certain  incompetents  held  not  entitled, 
without  authority  from  the  court  first  obtained, 
to  charge  the  ward's  interest  in  real  estate  with, 
disbursements  for  their  support,  or  to  reimburse 
himself,  after  the  death  of  two  of  them,  there- 
for out  of  their  interest  in  such  real  estate.- 
Hess  V.  Hess  (Va.)  273. 

A  committee  of  certain  incompetents  held  not 
authorized  by  testatrix's  will  to  apply  any  por- 
tion of  the  corpus  of  their  estate  to  their  sup- 
port—Hess  V.  Hess  (Va.)  273. 

}  3.    Property  and  oonveyaneea. 

{  60.  Insane  persons'  deeds  and  contracts 
are  voidable,  and  not  void,  especially  when  there 
has  been  no  adjudication  of  insanity. — Beeson  t. 
Smith  (N.  C.)  888. 

INSOLVENCY. 

See  Bankruptcy. 

Insolvency  as  not  ground  for  removal  of  ex- 
ecutor or  administrator,  see  Executors  and 
Administrators,  §  1. 

Of  bank,  see  Banks  and  Banking,  §  1. 

Of  corporation,  see  Corporations,  {  4. 

INSPECTION. 

Of  fertilizers,  see  Agriculture. 

INSTRUCTIONS. 

In  civil  actions,  see  New  Trial,  |  1;    Trial, 

!§  6-12. 
In   criminal   proeecutions,  see  Criminal  Law, 

§  22;  Homicide,  i  & 
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INSURANCE. 

Agreement  between  buyer  and  seller  of  goods 
as  to  Insurance,  failure  of  seller  to  Insure, 
see  Sales,  |  4. 

Declarations  against  interest  as  eTidence  in 
action  on  policy,  see  Evidence,  {  7. 

Fraud  of  insurance  agent  as  question  for  jury 
in  general,  see  Fraud,  i  2. 

Implied  authority  ot  insurance  agent  to  effect, 
see  Principal  and  Agrat,  |  3. 

Instructions  as  to  weight  and  sufficiency  of 
eTideuce,  see  Trial,  |  8. 

Opinion  evidence  in  action  on  policy,  see  Evi- 
dence, (  11. 

Province  of  court  and  jury  in  action  on  policy, 
see  Trial,  {  6. 

Res  gestse  in  action  on  policy,  see  Evidence,  8  4. 

SufBcieucy  of  instructions  in  action  on  policy, 
see  Trial,  |  8. 

I   I.    The  coBtraoi  In  (eaeral. 

•Policies  of  Insurance  will  be  liberally  con- 
strued, and  conditions,  if  ambiguous,  will  be 
viewed  most  strongly  against  the  insurer. — 
Royal  Union  Life  Ins.  Co.  v.  McLendon  (Oa. 
App.)  101. 

(  137.  An  insurer  ma^  accept  iih'payment  of 
the  first  premium  the  liability  of  a  third  per- 
son.—Life  Ins.  Co.  of  Virginia  ▼.  Hairsttm 
(Va.)  1057. 

I  137.  A  life  policy  held  effective  from  the 
time  of  its  delivery  by  a  special  agent  respons- 
ible to  the  insurer  for  the  premium,  notwith- 
standing the  stipulation  tliat  it  shonld  not  be 
complete  until  payment  of  the  first  premium 
in  cash.— Life  Ins.  Co.  of  Virginia  v.  Hairston 
<Va.)  1057. 

)  141.  A  stipulation  in  a  life  policy  that  it 
shall  not  lie  deemed  complete  until  payment  of 
the  first  premium  in  cash  may  be  waived  by 
an  agent  having  power  to  execute  and  issue 
contracts  for  insurer. — Life  Ins.  Co.  of  Vir- 
ginia v.  Hairston  (Va.)  1057. 

S  141.  The  stipulation  in  a  life  ^licy  that 
it  shall  not  be  deemed  complete  until  payment 
of  the  first  premium  in  cash  held  waived. — Life 
Ins.  Co.  of  Virginia  v.  Hairston  (Va.)  1057. 

{  H.  Fovfeltvre  of  poUoy  for  breach  at 
promissory  wsrraaty,  ooTenKnt, 
or  eolidltlon  snbsequeBt. 

'Insured  held  not  authorized,  without  avoid- 
ing policies  issued  to  procure  further  insurance 
in  excess  of  the  largest  amount  permitted  un- 
der either  of  the  policies  issued. — De  Loach  & 
Co.  V.  Mtm  Ins.  Co.  (Ga.  App.)  473. 

"Other  insurance"  defined.— De  Loach  &  Co. 
V.  i^tna  Ins.  Co.  (6a.  App.)  473. 

*Where  an  insurance  policy  provides  that  it 
shall  be  void  on  change  in  the  interest,  title, 
or  possession  of  the  property  insured,  and 
insured  executes  to  a  third  person  a  bond  for 
title,  receives  a  part  of  the  price,  and  delivered 
possession,  a  change  of  interest  is  effected. — 
Widincamp  v.  Pheniz  Ins.  Co.  of  Brocdilyn  (Ga. 
App.)  478. 

$  3.  Estoppel,  waiTor,  or  afcreements 
affootlaji  right  to  avoid  or  for- 
feit poUoT. 

Statement  of  right  under  Civ.  Code  1902. 
ii  1816,  1817,  to  recover  full  amount  of  fire 
insurance,  notwithstanding  misrepresentation 
as  to  value. — McCarty  v.  Piedmont  Mut.  Ins. 
Co.  (S.  C.)  1. 

The  same  doctrines  of  waiver  and  estoppel, 
arising  out  of  knowledge  and  acts  of  agents, 
held  to  apply  to  mutual  assessment  companies 
as  to  old  line  insurance  companies. — ^McCarty 
v.  Piedmont  Mut.  Ins.  Co.  (S.  C.)  1. 

'Statements  and  representations  as  to  the 
future  held  not  to  constitute  basis  for  waiver, 


or  estoppel  to  assert,  conditions  In  a  fire  policy. 
—McCarty  v.  Piedmont  Mut.  Ins.  Co.  (S.  C.)  1. 

{  4.    Notloe  and  proof  of  loss. 

i  639.  Under  a  health  indemnity  policy  on 
faUure  to  give  notice  of  sickness  without  excuse 
given,  there  can  be  no  recovery. — Woodall  ▼. 
Fidelity  &  Casualty  Co.  (Ga.)  8^. 

{   5.     Aotioas  oa  poUeles. 

Demurrer  to  a  petition  on  a  life  insurance 
policy  held  properly  overruled. — Royal  Union 
Life  Ins.  Co.  v.  McLendon  (Gia.  App.)  101. 

§  665.  A  judgment  for  insured  in  an  action 
on  a  fire  i>oIicy  based  on  a  finding  that  insurer 
had  waived  the  iron-safe  clause  affirmed  by 
equally  divided  court.— Slawson  y.  Equitable 
Fire  Ins.  Co.   (S.  C.)  782. 

{  646.  An  insurance  company,  seeking  to 
avoid  the  payment  of  a  life  policy  on  the  groond 
that  insured  was  guilty  of  material  misrepres- 
entations and  fraud,  held  to  have  the  burden 
of  proving  the  misrepresentations  and  fraud.— 
Life  Ins.  Co.  of  Virginia  v.  Hairston  (Va.) 
1057. 

§  646.  The  burden  of  establishing  the  de- 
fense of  suicide,  in  an  action  on  a  life  policy, 
is  on  insurer.— Life  Ins.  Co.  of  Virginia  V. 
Hairston  (Va.)  1057. 

i  654.  In  an  action  on  a  life  policy,  not  to 
become  effective  unless  issued  and  the  first  pre- 
mium paid  during  the  good  health  of  insured, 
evidence  of  the  condition  and  habits  of  insured, 
subsequent  to  the  time  the  policy  l>ecame  ef- 
fective, is  immaterial. — Life  Ins.  Co.  of  Vir- 
ginia V.  Hairston  (Va.)  1057. 

{  665.  The  defense  of  suicide,  in  an  action 
on  a  life  policy,  must  be  established  by  clear 
and  satisfactory  proof.— Life  Ins.  Co.  of  Vir- 
ginia V.  Hairston  (Va.)  1057. 

§  069.  In  an  action  on  a  life  policy,  an  in- 
struction held  misleading. — Life  Ins.  Co.  of 
Virginia  v.  Hairston  (Va.)  1057. 

{  660.  An  instruction,  in  an  action  on  a  life 
policy,  held  to  correctly  submit  the  issue  of  wai^ 
ranties  in  the  application.— Life  Ins.  Co.  of  Vir- 
ginU  V.  Hairston  (Va.)  1057. 

i  669.  In  an  action  on  a  life  policy  an  in- 
struction relating  to  the  waiver  of  the  condi- 
tion of  prepayment  of  the  first  premium,  held 
misleading.— Life  Ins.  Co.  of  Virginia  v.  Hairs- 
ton (Va.)  1057. 

I  669.  In  an  action  on  a  life  policy,  an  in- 
struction held  to  properly  submit  the  issue  of 
suicide  of  insured. — Life  Ins.  Co.  of  Virginia  v. 
Hairston  (Va.)  1057. 

i  669.  An  instmction,  in  an  action  on  a  life 
policy,  held  to  properly  submit  tlie  issue  af  mi!»- 
representations  in  the  application. — Life  Ins. 
Co.  of  Virginia  v.  Hairston  (Va.)  1057. 

i   6.    Mutual  beaeflt  iasuraaoe. 

S  767.  The  relationship  of  uncle  and  nephew 
will  not  support  an  insurable  interest.— w.  A. 
Doody  Co.  V.  Green  (Ga.)  984. 

i  797.  Where  an  uncle  took  out  an  insurance 
policy  payable  to  his  nephew,  who  was  also  his 
ward,  and  the  company  paid  the  same  to  the 
beneficiary,  neither  the  creditors  nor  the  ad- 
ministrator of  the  insured  can  recover  of  the 
beneficiary  the  excess  after  discharging  the 
guardian's  debt  to  the  beneficiary. — W.  A. 
Doody  Co.  T.  Green  (Ga.)  984. 

Statement  of  remedy  of  a  policy  holder  in  a 
mutual  insurance  company  in  case  of  a  loss, 
where  only  part  of  the  members  paid  their  as- 
sessment, in  view  of  Civ.  Code  1902,  $  1912. 
the  policy,  and  the  constitution  and  by-laws 
of  the  company. — McTindall  v.  Piedmont  Mu- 
tual Ins.  Co.  (S.  C.)  213. 
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INTENT. 

As  element  of  offense  agaiuat  liquor  lawa,  see 

Intoxicating  Liquors,  |  4. 
Criminal,  see  Criminal  Law,  f  1. 
Of  testator  affecting  construction  of  will,  tM 

Wills,  f  4. 

INTEREST. 

See  Usury. 

Disqnalifloatlon  as  witness,  see  Witnesses,  |  2. 

On  commissions  of  brokers,  see  Brokers,  f  2. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  |  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  {  1. 

INTERMEDIATE  COURTS. 

Reyiew  of  decisions  of  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  |  1. 

INTERNATIONAL  LAW. 

See  Aliens. 

INTERROGATORIES. 

To  jury,  see  Trial,  |  13. 
To  witnesses,  see  iJepositions. 

INTERSTATE  COMMERCE. 

Begulation,  see  Carriers,  i  1;  Commerce. 

INTERURBAN  RAILROADS. 

Exercise  of  power  of  eminent  domain,  see 
Eminent  Domain,  ff  1,  4. 

INTERVENTION. 

In  attachment  proceedings,  see  Attachment,  i  2. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

Admissibility  of  evideuce  wrongfully  obtained, 
see  Criminal  Law,  $  9. 

Authority  to  make  arrest  of  person  keeping 
liquors  contrary  to  law,  see  Arrest,  i  1. 

Contest  of  dispensary  election,  see  Elections, 
«  4. 

Conviction  of  offense  included  in  that  charged 
in  prosecution  for  offense  against  liquor  laws, 
see  Indictment  and  Information,  §  7. 

Pormei"  jeopardy  in  prosecution  for  offense 
against  liquor  laws,  see  Criminal  Law,  §  3. 

Judicial  notice  of  intoxicating  quality  of  liquors, 
see  Criminal  Law,  §  &. 

Liquor  illegally  kept  as  subject  of  larceny,  see 
Larceny,  §  1. 

Matters  to  be  proved  under  indictment  in  pros- 
ecution for  offense  against  liquor  laws,  see 
Indictment  and  Information,   S  6. 

Preliminary  warrant  in  prosecution  for  offense 
against  liquor  laws,  see  Criminal  Law,  §  4. 

Bequest  for  instructions  in  prosecution  for  of- 
fenses against  liquor  laws,  see  Criminal  Law, 
{  23. 


'Point  annotated.    Sen  ayllabiu. 


State  dispensary  commissioners   as  officers  of 

statei,  see  States,  |  1. 
Testimony   of   accomplices   in   prosecution    for 

offense  against  liquor  law,  see  Criminal  Law, 

I  12. 

(  1.     Power  to  control  traflle. 

•A  state  has  the  general  power  to  regulate 
the  business  of  soliciting  orders  for  intoxica- 
ting liquor.— Rose  v.  Sute  (Ga.  App.)  117; 
R.  M.  Rose  Co.  t.  Same,  Id. 

*8ale  of  intoxicating  liquor  held  not  to  render 
seller  amenable  to  a  municipal  ordinance  im- 
posing a  license  on  the  sale  of  "near  beer." — 
Burch  V.  City  of  Ocilla  (Ga.  App.)  666. 

{   2.    Local  option. 

•Under  Act  Feb.  16,  1907  (25  St.  at  Large, 
p.  464).  and  Act  Feb.  14,  1908  (25  St.  at  Large, 
p.  1279),  dispensaries  held  lawfully  established 
in  the  county  created  by  the  latter  act. — Amer- 
ker  V.  Taylor  (S.  C.)  7. 

*Id  the  absence  of  inconsistent  legislation, 
when  a  new  district  is  carved  out  of  an  old  dis- 
trict, the  local  option  law  existing  therein  held 
to  continue  in  the  new  district.— Amerker  v. 
Taylor  (S.  C.)  7. 

I   3.   Regnlatlona. 

Pen.  Code  1895,  S  428,  prohibiting  the  solicit- 
ing of  orders  for  intoxicating  liquor  in  a  prohi- 
bition county,  held  a  police  regulation  neces- 
sary for  the  effective  enforcement  of  the  gen- 
eral prohibitory  statute  of  1907. — Rose  v.  State 
(Ga.  App.)  117;    B.  M.  Rose  Co.  v.  Same,  Id. 

Ordinance  penalizing  the  maintenance  of 
"blind  tigers"  held  valid,  notwithstanding  pro- 
visions of  the  state  prohibition  act  of  1907  (Acts 
1907,  p.  81)  on  the  same  general  subject.— Calla- 
way T.  Mims  (Ga.  App.)  654. 

*An  ordinance  prohibiting  the  keeping  of  in- 
toxicating liquors  for  illegal  sale  held  valid,  not- 
withstanaing  the  provisions  of  the  state  pro- 
hibition act  of  1907  (Acts  1907,  p.  81)  on  the 
same  general  subject— Callaway  v.  Mims  (Ga. 
App.)  654. 

An  ordinance  prohibiting  the  keeping  of  liq- 
uors for  illegal  sale  held  not  invalid  on  the 
ground  that  it  punishes  mere  intention. — Calla- 
way T.  Mims  «ia.  App.)  654. 

*An  ordinance  providing  that  it  shall  be  un- 
lawful for  any  person  to  keep  a  blind  tiger  or 
keep  liquors  for  illegal  sale  within  the  city  is 
valid  and  enforceable,  notwithstanding  the  pro- 
visions of  the  prohibition  act  of  1907  (Acts 
1907,  p.  81).— Coggina  v.  City  of  Griffin  (Ga. 
App.)  659. 

f  4.    Oflenaea. 

•Whether  a  solicitation  is  personal  or  by 
agent  within  Pen.  Code  1895,  {  428,  prohibiting 
the  solicitation  of  orders  for  intoxicating  liq- 
uor, held  not  dependent  on  whether  the  means 
of  solicitation  are  used  by  an  agent  or  the 
principal  himself.— Rose  v.  State  ((Ja.  App.) 
117;   R.  M.  Rose  Co.  v.  Same,  Id. 

•Pen.  Code  1895,  §  428.  prohibiting  the  solici- 
tation of  orders  for  intoxicating  liquor  in  a 
prohibition  county,  held  not  to  restrict  the 
meaning  of  the  word  "solicit"  to  personal  solici- 
tation only.— Rose  v.  State  (Ga.  App.)  117;  R. 
M.  Rose  Co.  V.  Same,  Id. 

A  corporation  is  indictable  for  violation  of 
Pen.  Code  1895,  g  428,  prohibiting  the  solicita- 
tion of  orders  for  intoxicating  liquor  in  a  pro- 
hibition county.— Rose  v.  State  (Ga.  App.)  117; 
R.  M.  Rose  Co.  v.  Same,  Id. 

•The  solicitation  by  mail  of  orders  for  in- 
toxicating liquor  held  a  personal'  solicitation 
within  Pen.  Code  1895,  !  428.— Rose  v.  State 
(Ga.  App.)  117 ;   R.  M.  Rose  Co.  v.  Same,  Id. 

*A  place  of  business,  within  the  prohibition 
law  of  1907  (Acts  1907,  p.  81,  {  1),  means  a 
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place  devoted  by  the  proprietor  to  the  carrying 
on  of  some  form  of  trade  or  commerce. — Jen- 
kins y.  State  (Ga.  App.)  574. 

*"At  their  place  of  business,"  in  the  prohibi- 
tion statute  of  1907  (Acts  1907,  p.  81,  S  1),  de- 
fined.— Jenkins  v.  State  (Ga.  App.)  674. 

'  If  a  person  should  make  a  common  practice  of 
selling  liqnor  at  a  fixed  place,  that  place  would 
become  his  place  of  business;  but  a  single  sale, 
or  even  sporadic  sales,  will  not  convert  the 
place  where  the  sale  occurs  into  a  place  of  busi- 
ness within  the  prohibition  act  of  1907  (Acts 
1907,  p.  81).— Bashinski  v.  State  (Ga.  App.) 
677. 

*A  nearby  room,  which  a  person  nses  in  con- 
nection with  the  business  conducted  in  his  regu- 
lar place  of  business,  is  a  part  of  his  place  of 
business  within  the  prohibition  statute  (Acts 
1907,  p.  81).— Bashinski  v.  State  (Ga.  App.)  577. 

*Where  the  same  premises  are  occupied  as  a 
place  of  business  and  for  private  use,  the  pro- 
prietor cannot  lawfully  keep  intoxicating  liq- 
uors there  during  any  of  the  hours  when  the 
place  is  open  for  business.— Land  v.  State  (Ga. 
App.)  665. 

*The  rule  that  a  principal  is  bound  for  the 
acts  of  his  agent  in  the  making  of  a  sale  of 
ardent  spirits  held  an  exception  to  the  general 
rule  that  the  doctrine  of  respondeat  superior 
does  not  apply  to  criminal  cases. — O'Donnelt  v. 
Commonwealth  (Va.)  373. 

•Under  Acts  1908,  pp.  284,  286,  c.  189,  ii  19, 
27,  prohibiting  the  sale  of  liquor  to  intoxicated 
persons,  a  barkeeper  held  criminally  liable  for 
a  sale  made  by  an  agent. — O'Donnell  y.  Com- 
monwealth (Va.)  373. 

*The  word  "intoxicated,"  in  an  indictment 
charging  a  violation  of  Acts  1908,  p.  284,  c. 
189,  S  19,  defined.— O'Donnell  v.  Commonwealth 
(Va.)  87d. 

'Intention  held  not  a  necessary  element  in  the 
offense  of  an  illegal  sale  of  intoxicating  liquor. 
—O'Donnell  v.  Commonwealth  (Va.)  3(3. 

f   5.     Criminal  proseontloiis. 

Courts  of  county  where  commanication  un- 
lawfully soliciting  an  order  for  intoxicating 
liquor  is  received  held  to  have  jurisdiction  of 
the  offense.— Bose  v.  State  (Ga.  App.)  117;  B. 
M.  Bose  Co.  V.  Same,  Id. 

In  the  absence  of  evidence  to  the  contrary,  it 
may  be  inferred  that  liquor,  called  for,  delivered, 
and  paid  for  as  whisky,  is  whisky,  and  intox- 
icating.—Barlow  V.  State  (Ga.  App.)  674. 

Evidence  held  to  justify  a  finding  that  the 
rooms  in  which  defendant  kept  liquors  were  "at 
his  place  of  business,"  within  the  general  pro- 
hibition statute  of  1907  (Acts  1907,  p.  81).— 
Bashinski  v.  State  (Ga.  App.)  577. 

*It  is  not  necessary  to  show  continuous  keep- 
ing or  frequent  sales  to  convict  under  an  ordi- 
nance making  it  unlawful  to  keep  a  blind  ti^er 
or  keep  liquors  for  illesnl  sale. — Coggins  v.  City 
of  Griffin  (Ga.  App.)  659. 

•The  keeping  of  liquor  and  the  purpose  of  the 
keeping  may  be  inferred  from  a  single  sale. — 
Coggins  V.  City  of  Griffin  (Ga.  App5  659. 

§  236.  That  a  person  accused  of  selling  in- 
toxicating liquor  is  in  possession  of  quantities 
of  liquors,  etc.,  held  a.  circumstance  which,  in 
connection  with  others,  will  authorize  a  convic- 
tion.—Taylor  v.  State  (Ga.  App.)  1048. 

-  *In  a  prosecution  for  keeping  intoxicating 
liquor  for  illegal  sale,  evidence  held  sufficient  to 
go  to  the  jury.— State  v.  Dobbins  (N.  C.)  635. 

i   6.     Searohes,  aoisarea,   and  forfeitures. 

*An  officer,  discovering  a  person  keeping  liq- 
uor at  his  place  of  business,  may  seize  the  liq- 
uor and  use  it  as  evidence. — Jenkins  y.  State 
(Ga.  App.)  574. 


(  7.    CItU  dsmage  lavs. 

•Civ.  Code  1895,  !  3871,  giving  the  parent  a 
ri^ht  of  action  for  the  sale  of  liquor  to'  his 
minor  son,  held  to  confer  a  civil  right,  entirely 
distinct  from  the  penalty  imposed  by  Pea.  Code 
1895,  I  444.— Fowler  v.  Borne  Dispensary  (Ga. 
App.)  660. 

•To  charge  one  with  liability  under  Civ.  Code 
1895,  i  3871,  for  a  sale  of  liquor  to  plaintiffs 
minor  son,  it  must  appear  that  the  sale  was 
made  by  him  or  in  his  presence  and  with  his 
consent. — ^Fowler  v.  Bome  Dispensary  (Ga, 
App.)  660. 

•The  Bome  Dispensary,  created  by  Acts  1901, 
p.  620,  held  not  suable  under  Civ.  Code  18%. 
I  3871,  giving  a  right  of  action  to  the  parent 
against  any  person  selling  liquor  to  his  minor 
son.— Fowler  v.  Bome  Dispensary  (Ga.  App.) 
660. 

•Petition  against  the  Rome  Dispensary  (creat- 
ed by  Acts  1901,  p.  620),  its  commissioners  and 
manager,  claiming  damages  under  Civ.  Code 
1895,  §  3871,  by  a  parent  for  the  sale  of  liquor 
to  his  minor  son,  held  subject  to  special  demur- 
rer.— Fowler  v.  Bome  Dispensary  (Ga.  App.) 
660. 

INTOXICATION. 

Common  or  habitual  drunkards,  see  Drunkards. 

IRREPARABLE  INJURY. 

As  ground  for  relief  in  equity,  see  Equity,  t  !• 

ISLANDS. 

Disposal  of  lands  of  state,  see  Public  Lands,  f  1. 

ISSUES. 

In  civil  actions,  see  Pleading,  |  9. 
In   criminal  prosecutions,  see  Xudictment  and 
Information,  §  6. 

JAILS. 

Confinement  under  sentence  in  superior  court 
as  not  bar  to  trial  under  indictment  in  dty 
court,  see  Criminal  Law,  {  2. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  Crim- 
inal Law,  }  3. 

JOINDER. 

Of  causes  of  action,  see  Action,  {  3. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts;    Justices  of  the  Peace. 

Improper  remarks  of  judge  as  ground  for  new 
trial,  see  Criminal  Law,  {  26. 

Power  of  judge  at  chambers  to  issue  manda- 
mus, see  Mandamus,  {  3. 

Power  of  judge  at  chambers  to  order  sale  of 
trust  property,  see  Trusts,  {  3. 

Remarks  and  conduct  of  judge  at  trial,  see 
Criminal  Law,  §  19;   Trial,  |  2. 

i   1.     Rights,  powers,  duties,  and  liabil- 
ities. 
S  28.    Under  Civ.  Code  1895.  S  2490.  the  au- 
thority to  allow  a  sale  by  a  wUe  to  her  bns- 
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band  held  conferred  on  the  anperior  court,  not 
upon  the  judge  thereof  in  Tacation.— Roland  v. 
Roland  (Ga.)  1042. 

*A  regular  judRe,  pending  a  trial  before  a 
special  judge  elected  under  Code  1906,  {  4200, 
could  not  assume  jurisdiction  and  pronounce 
judgment— State  v.  Steyenaon  (W.  Va.)  688. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Courts,  f  2. 
In  justice's  court,^pee  Justices  of  the  Peace,  {  2. 
On  pleadings,  see  Pleading,  §  8. 
Sales  under  judgment,  see  Judicial  Sales. 

In  particvlar  civil  aetiont  or  proceedingt. 

See  Divorce,  {  8;    Injunction,  §  6;    Replevin, 
S  4;   Specific  Performance,  §  4. 

Decree  in  equity,  see  Equity,  |  3. 

Foreclosure,  see  Mortgages,  §  5. 

For  improvement  of  drain,  see  Drains,  f  1. 

On   appeal   or  writ  of  error,  see  Appeal  and 
Error,  S§  6,  22-25. 

Probate  proceedings,  see  Wills,  J  3. 

To  construe  wills,  see  Wills,  S  10. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  §  2. 

Trial  of  right  to  property  levied  on,  see  Ex- 
ecution, {  4. 

Revieio. 

See  Appeal  and  Error. 

§    I.    On  trial  of  iiraea. 

*0n  a  verdict  against  two  defendants  for  a 
stated  amount,  "to  be  equally  divided  between 
them,"  where  one  half  of  the  finding  was  written 
off,  and  judjnnent  rendered  for  the  other  half 
jointly,  the  judgment  should  have  been  arrested 
and  the  verdict  set  aside. — Glore  t.  Akin  (Ga.) 
580. 

i  236.  Under  Code  1904,  {  3395,  authorizing 
judgment  against  one  of  several  defendants, 
held,  that  a  judgment  against  one  and  an  order 
setting  aside  the  verdict  as  to  the  other  de- 
fendant was  not  objectionable.— Mclntyie  t. 
Smyth  (Va.)  030. 

f   2.     Ameadmeat,    oovreetlon,    and    re- 
vleir  In  same  ootut. 

{  299.  Amendment  of  judgment  in  attach- 
ment, by  adding  to  it  at  a  subsequent  term  a 
judgment  in  rem  as  to  the  property  attached, 
will  not  be  set  aside  on  motion  of  defendant, 
on  the  ground  that  it  was  made  at  a  subsequent 
term  on  the  ex  parte  application  of  plaintiff. — 
Scarborough  T.  Merdiants'  &  Farmers'  Bank 
(Ga.)  1040. 

t  3.     Opening;  or  Tacatlns. 

i  375.  A  motion  may  be  filed  to  vacate  a 
judsraent  for  fraud  or  other  irregularity,  though 
the  facts  do  not  appear  on  the  face  of  the  record, 
—Smith  V.  First  Nat.  Bank  (Ga.  App.)  826. 

Where  there  was  no  service  of  summons  nor 
appearance  by  defendant,  the  Judgment  is  void. 
—Simmons  v.  Defiance  Box  Co.  (N.  O)  435. 

Where  it  is  sought  to  set  aside  a  judgment 
for  want  of  service  of  summons,  a  motion  to 
correct  the  record  to  show  that  there  was  no 
service  of  summons  nor  appearance  by  defend- 
ant is  the  appropriate  remedy. — Simmons  v. 
Defiance  Box  Co.  (N.  C.)  435. 

Cr.  Code  1902,  f  195.  permitting  relief  from 
a  judgment  or  order  taken  through  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  should 
have  a  liberal  construction  in  furtherance  of 
justice. — Jeter  v.  Knight  (S.  C.)  250. 

i  4.     Equitable  relief. 

A  judgment  procured  by  fraud  can  only  be 
set  aside  by  an  independent  action. — Simmons 
V.  Defiance  Box  Co.  (N.  C.)  435. 

*Rule  respecting  attack  upon  judicial  proceed- 
ings for  irregularity  respecting  parties  stated. 
—Hargrove  v.  Wilson  (N.  C.)  620. 


Complainants  Acid  not  guilty  of  such  negli- 
gence or  want  of  diligence  in  falling  to  ascer- 
tain that  a  road  constructed  through  their  land 
was  an  open  road,  and  in  failing  to  make  de- 
fense to  the  application  therefor  as  to  prevent 
equity  from  granting  relief  from  the  judgment 
establishing  the  open  road. — Thomas  v.  Boyd 
(Va.)  346. 

To  entitle  a  party  to  equitable  relief  against 
a  default  judgment,  it  must  be  shown  defense 
was  not  made  because  of  fraud,  accident,  sur- 
prise, or  some  adventitious  circumstance  beyond 
the  party's  control.— Thomas  v.  Boyd  (Va.)  846. 

i   S.     Collateral  attaok. 

I  522.  Under  the  system  empowering  the 
courts  to  administer  full  relief  in  one  action, 
when  a  party  attacks  a  judgment,  pleaded  in 
bar  as  procured  by  fraud,  it  is  a  direct  pro- 
ceeding.—Houser  V.  W.  R.  Bonsai  &  Co.  (N.  C.) 
776. 

(  518.  In  an  action  in  the  superior  court  for 
personal  injuries  negligently  infiicted,  a  pleading 
attacking  a  judgment,  set  up  in  bar  on  the 
ground  that  same  was  procured  by  fraud,  held 
a  direct  attack  requiring  the  submission  of  the 
issue  of  fraud  to  the  jury.— Houser  v.  W.  R. 
Bonsai  &  Co.  (N.  C.)  776. 

f  495.  In  ejectment  involving  a  decree  in 
partition,  held,  that  it  would  be  presumed  that 
the  county  court  in  which  the  partition  proceed- 
ings were  had,  had  jurisdiction  of  the  subject- 
matter  and  parties. — Wright  v.  Johnson  (Va.) 
948. 

{   6.    Merger  and  bar  of  oansea  of  action 
and  defenses. 

Executor  held  not  entitled  to  disregard  the 
pendency  of  exceptions  of  legacies  to  a  report  of 
an  auditor  allowing  certain  compensation  to  the 
executor,  and  he  was  not  entitled  to  have  a  de- 
cree directing  payment  of  the  compensation  al- 
lowed.—St.  Amand  v.  Nunnally  (Ga.)  589. 

Where  a  nonsuit  was  granted  in  an  action  of 
trespass,  and  plaintiff  took  an  appeal,  which 
was  dismissed  on  motion  of  defendant,  under 
court  rule  17  (28  S.  B.  v),  for  failure  to  pros- 
ecute within  the  required  time,  the  nonsuit  and 
dismissal  on  appeal  was  not  a  bar  to  a  subse- 
quent action  for  the  same  trespass  brought 
within  a  year. — Eureka  Lumber  Co.  v.  Har- 
rison (N.  6.)  413. 

f  567.  An  action  for  dower  and  for  partition 
hdd  barred  by  a  preceding  action  for  partition 
of  the  same  property  (Code  Civ.  Proc.  1902,  § 
144).— Weathersbee  v.  Weathersbee  (S.  C.)  838. 

f  585.  A  special  plea  that  defendant  was 
jointly  liable  with  another,  and  that  judgment 
was  rendered  for  such  other  in  a  former  action 
by  plaintiff,  so  tliat  the  present  suit  was  barred. 
held  not  to  be  a  defense  to  the  second  count  of 
the  declaration,  which  charged  defendant's  neg- 
ligence alone. — Staunton  Mut.  Telephone  Co.  v. 
Buchanan  (Va.)  928. 

{  630.  Plaintiff,  after  suinfc  joint  wrongdoers 
jointly,  hdd  entitled  to  dismiss  or  discontinue 
as  to  either  and  afterward  take  a  nonsuit  as  to 
the  other,  without  releasing  the  liability  of  ei- 
ther, or  barring  another  action  against  either 
for  the  same  cause.— Staunton  Mut.  Telephone 
Co.  v.  Buchanan  (Va.)  928. 

{  630.  A  judgment  against  one  of  Joint  tort- 
feasors is  not  a  bar  to  an  action  against  the 
others  until  plaintiff  is  deemed  to  have  received 
satisfaction  for  the  wrong,  or  to  have  elected 
to  rely  upon  one  proceeding  and  abandon  the 
others;  and  a  former  judgment  for  defendant's 
joint  wrongdoer  held  not  to  bar  a  subsequent 
action  against  defendant  for  the  same  wrong. — 
Staunton  Mut.  Telephone  Co.  v.  Buchanan  (Va.) 
028. 

{  630.  In  Virginia  a  recovery  and  judgment 
against  one  of  joint  wrongdoers  bars  a  subse- 
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Saent  actioD  against  the  others,  whether  it  is 
eemed  a  satisfaction  of  the  claim,  or  a  final 
election  to  proceed  against  that  defendant  alone. 
—Staunton  Mut.  Telephone  Co.  v.  Buchanan 
(Va.)  928. 

I  7.    ConcIvsWeaaM  of  adjndleatlon. 

Decree  in  a  suit  to  subject  trust  property  held 
conclusive  of  the  right  to  have  certain  amount 
of  proceeds  resulting  from  the  sale  of  trust 
property  applied  to  payment  of  plaintiff's  debt. 
—Potto  V.  Prior  (Ga.)  77. 

{  685.  A  mortgagee  held  not  bound  by  a  judg- 
ment against  the  mortgagor  in  a  suit  begun 
after  the  mortgage  was  given,  unless  he  is  a 
party  to  the  suit.— Moody  t.  Vondereau  (Qa.) 

*A  dismissal  of  an  action  witliout  taking 
proof,  on  the  sole  ground  that  the  cause  of  ac- 
tion was  barred  by  the  judgment  in  a  former 
suit,  is  improper  where  the  complaint  in  the 
second  suit  contained  a  second  cause  of  action 
not  aet  op  in  the  prior  suit.— E>ureka  Lumber 
Co.  V.  Harrison  (N.  C.)  413. 

*The  rule  that  the  decision  of  a  court  of  com- 
petent jurisdiction  is  conclusive  held  appiicable 
eitlier  to  the  entire  cause  or  to  partitalar  facts 
in  issue.— Souther) and  t.  Atlantic  Coast  Line 
R.  B.  (N.  C.)  517. 

*A  judgment  based  on  an  erroneous  finding 
of  fact  is,  until  reversed,  conclusive  aa  to  the 
matter  necessarily  adjudicated. — Southerland  t. 
AUantic  Coast  Line  R.  R.  (N.  C.)  617. 

A  connecting  carrier,  when  sued  for  the  pen- 
alty imposed  by  Revisal  1905,  i  2C34,  held 
bound  by  the  finding  in  a  prior  action  that 
freight  was  lost  by  It,  and  not  by  the  initial 
carrier.— Southerland  v.  Atlantic  Coast  Line  R. 
R.  (N.  C)  617. 

*The  decision  of  a  court  of  competent  juris- 
diction held  conclusive  on  the  questions  involv- 
ed as  to  the  parties  to  the  controversy  and  as 
to  any  title  claimed  under  them.— Southerland 
V.  Atlantic  Coast  Line  R.  R.  (N.  C.)  517. 

I  654.  An  order  at  a  former  term  dismissing 
an  action  in  forma  pauperis,  on  motion  to  "dis- 

Eauper,"  was  not  a  judgment  on  the  merits,  and 
ence  not  res  judicata  of  an  application  to  sue 
as  a  pauper  made  three  years  later. — Rich  v. 
Morisey  (N.  C.)  762. 

i  726.  Judgment  in  an  action  on  a  note  is 
conclusive  that  the  maker's  name  was  not  forg- 
ed.—Greenwood  Drug  Co.  V.  Bromonia  Co.  (is. 
C.)  840. 

(  713.  A  judgment  against  a  purchaser  for 
the  purchase  price  of  goods  estops  Itim  from 
subsequently  suing  in  tort  for  damages  from 
fraud  of  the  seller. — Greenwood  Drug  Co.  v. 
Bromonia  Co.  (S.  C.)  840. 

{  713.  Juitement  of  foreclosure  is  conclusive 
on  the  question  of  fraud  in  the  execution  of 
the  mortgage  and  prior  paymeoto  thereon. — 
Greenwood  Drug  Co.  t.  Bromonia  Co.  (S.  C.) 
840. 

t  8.     Uen. 

^  776.  The  judgment  sued  on  held  not  to  bind 
a  former  recovery  by  the  judgment  debtor  of  a 
money  judgment.— Mann  v.  Paddock  (Va.)  951. 

§    9.    Assignment. 

*A  judgment  on  a  note  held  a  nonnegotiable 
chose  in  action,  which  the  assignee  takes  sub- 
ject to  all  the  equities  of  the  debtor  against 
the  assignor  existing  at  the  date  of  the  assign- 
ment, or  arising  after  the  assignment,  and  be- 
fore notice  to  the  debtor.- Selden  v.  Williams 
(Va.)  380. 

Under  Code  1904,  SJ  3209,  3300,  the  makers 
of  a  note  on  which  judgment  had  been  recovered 
held  not  precluded  from  setting  up  certain  equi- 


ties in  proceedings  to  enforce  the  judgment  by 
the  assignee  thereof.— Selden  v.  Williams  (Va.) 
380.  . 

A  judgment  debtor  held  not  estopped  to  set  np 
certain  equities  as  a  defense  to  an  action  to  en- 
force the  judgment  by  an  assignee  thereof. — 
Selden  v.  Williams  (Va.)  380. 

1 10.   Snspenaioii,   enforecnMnt,   and    *•- 
■wtrml, 

A  bailiff  of  the  county  court,  provided  for  by 
Civ.  Code  1895,  §|  4186,  4190.  is  not  an  officer 
authorized  to  execute  and  return  an  execution 
issued  from  a  justice's  court,  or  to  make  an 
entry  thereon  that  vrtll  arrest  the  running  of 
the  dormancy  statute.— Oliver  t.  James  (Ga.) 
73. 

,  'Under  Civ.  Code  1895,  {  3763,  the  time  when 
a  record  on  the  execution  docket  of  an  entry 
on  an  execution  was  made  must  appear  from 
the  docket  in  order  to  arrest  the  running  of  the 
dormancy  statute. — Oliver  v.  James  (Ga.)  73. 

Entries  recorded  on  the  civil  issue  docket,  in- 
stead of  the  execution  docket,  will  not  arrest 
the  running  of  the  dormancy  statute  (Civ.  Code 
1895,  {  3761).— Oliver  v.  James  (Ga.)  73. 

{  853.  Petition  alleging  that  land  was  sold 
in  1907  under  a  judgment  rendered  in  1877, 
and  that  defendant  obtained  no  title  because 
judgment  was  dormant,  held  subject  to  demur- 
rer.—Wever  v.  Parker  (Ga.)  813. 

§  853.  Civ.  Code  1895,  |  S761,  requiring  en- 
tries relating  to  the  enforcement  of  judgments 
by  execution  after  the  expiration  of  seven  years 
to  be  made,  does  not  apply  to  judgments  render- 
ed prior  to  Act  Gen.  Ass«n.  Oct.  15,  1885  (Acts 
188^85,  p.  95).— Wever  v.  Parker  (Ga.)  813. 

i  853.  Entries  on  an  execution  issued  on  a 
judgment  rendered  in  1877  need  not,  under  Civ. 
Code  1895,  {  3761,  be  recorded  on  the  execu- 
tion docket  to  prevent  the  dormancy  of  such 
judgment.— Wever  v.  Parker  ((3a.)  813. 

g  863.  An  execution  not  sent  out  of  the 
clerk's  office  held  not  issued  as  required  by  the 
statute,  and  not  to  prevent  the  judgment  from 
becoming  dormant.— McKeithen  v.  Blue  (N.  C.) 
769. 

i  863.  A  judgment  defendant  in  a  dormant 
judgment  held  entitled  on  rehearing  of  the  home- 
stead appraisement  to  move  either  before  the 
clerk  or  before  the  superior  court  that  the  judg- 
ment lie  adjudged  dormant. — McKeithen  v.  Blue 
(N.  C.)  7ra. 

{11.  Pleading    and    erldenee    of    jndc« 
ment  as  estoppel  or  defense. 

I  956.  The  burden  of  proving  the  defense  of 
prior  adjudication  is  on  defendant  who  haa 
pleaded  it.— Hawk  v.  Pine  Lumber  Co.  (N.  C.) 
754. 

JUDICIAL  NOTICE 

In  civil  actions,  see  Evidence,  f  1. 

In  criminal  prosecutions,  see  Criminal  Law,  i  G. 

JUDICIAL  SALES. 

See  Execution,  |  6. 

Of  property  of  decedent,   see   Executors  and 

Administrators,  §  7. 

Where  an  attachment  against  a  nonresident 
railroad  is  levied  on  a  freight  car  standing  idle 
in  the  state  on  the  spur  track  of  another  load, 
which  under  a  contract  is  in  possession  of  sneh 
car:  with  right  to  use  and  send  it  beyond  the 
state,  it  is  not  error  to  grant  an  injunction  in 
favor  of  the  company  having  such  possession  to 
prevent  the  sale  of  such  car  on  plaintitF  giving 
bond  to  return  the  car  to  the  proper  officer 
after  its  right  to  use  the  car  has  expired.— 
Southern  Ry.  Co.  v.  Brown  (Ga.)  177. 
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JURISDICTION. 

Amount  in  controreny,  see  Removal  of  Causes, 
i  2. 

E(r«><-t  of  appearance,  see  Appearance. 

Review  of  rulings  on  question  of  as  dependent 
on  roservation  in  lower  court  of  grounds  of 
review,  see  Appeal  and  Error,  |  8. 

Juriidiction  of  particular  action*  or  pro- 
ceedingi. 
See  Habeas  Corpus,  {  2;   Mandamus,  |  S. 
(jriniiual  proaecutious,  see  Criminal  Law,  |  2. 
For  cauainf;  death,  see  Death,  §  2. 
Of  prosecution  for  offense  aKainst  liquor  laws, 

see  Intoxicating  Liquors,  {  5. 
To  construe  will,  see  Wills,  {  10. 

Special  juritdietion*  and  juritdictiont  of  partio- 

vlar  clauet  of  court*. 
See  Courts;   Equity,  |  1. 

Justices'  courts  in  civil  cages,  tee  Justices  of 
the  Peace,  |  1. 

JURY. 

See  Grand  Jury. 

Custody  and  conduct,  see  Criminal  Law,  $  24. 

Disqualification  of  jurors  as  ground  for  new 

tnal,  see  Criminal  Law,  {  26. 
Harmless    error   in    iustructious    to   jury,    see 

.Appeal  and  Error,  |  18. 
Instructions  in  civil  actions,  see  Trial,  |  6. 
Instructions  in  criminal  prosecutions,  see  Crim- 
inal Law,  I  22. 
Questions  for  jury  in  civil  actions,  see  Trial, 

8  5. 
Questions  for  jury  in  criminal  prosecutions,  see 

Criminal  Law,  |  21. 
Taking  case   or  question   from   jury   at   trial, 

see  Trial,  _{  5. 
Verdict  in  civil  actions,  see  Trial,  {  13. 
Verdict  in  criminal  prosecutions,  see  Criminal 

Law,  I  26. 

{    1.    Btsht  to  trial  by  jury. 

*A11  questions  of  law  and  fact  in  mandamus 
having  been  submitted  to  the  court  without  a 
jury,  the  writ  was  properly  made  absolute  on 
the  hearing. — Mansou  v.  City  of  College  Park 
(Oa.)  278. 


{  2. 


of    jurors    and    ez- 


QnalUlcatloas 
emptloiia. 

*The  exemption  of  a  person  over  60  years 
from  jury  service  is  a  privilege,  but  not  a  dis- 
qualification.—Albany  Phosphate  Co.  y.  Hugger 
Bros.  (Oa.   App.)  633. 


S  3. 


Competency   of   jnrors,  ohallensea, 
and 


objeotlons. 

♦Objections  propter  defectum  to  a  juror  are 
of  no  avail  after  verdict.— Bush  v.  Roberts  (Ga. 
App.)  02. 

*.\  prisoner  who  does  not  raise  the  objection 
that  an  incomplete  panel  has  been  put  upon  him 
by  challenge  to  the  array,  und^r  Fen.  Code 
1896,  (  072,  cannot  thereafter  demand  the  fill- 
ing of  the  panel.— Ivey  v.  State  (Ga.  App.)  565. 

JUSTICES  OF  THE  PEACE. 

Appointment  by  justice  of  guardian  ad  litem  of 
infant,  see  Infants,  |  2. 

Criminal  jurisdiction,  see  Criminnl  Law,  |  2. 

Garnishment  of  fund  in  hands  of,  see  Garnish- 
ment, I  1. 

Prohibition  against  proceedings  of  justice  with- 
out jurisdiction,  see  Prohibition,  |  1. 

f     1.   CHtII  Jnriadiotion  and  antbority. 

A  petition  in  an  action  against  a  carrier  held 
to  state  a  cause  of  action  for  damages  arising 
from  a  breach  of  public  duty,  of  which  a  jus- 


tice couirt  has  no  jurisdiction,  under  Civ.  Code 
180."),  i  4068.— Smith  &  Simpson  Lumber  Co.  v. 
Louisville  4  N.  R.  Co.  (Ga.  App.)  472;  Zubcr 
V.  Central  of  Georgia  Ry.  Co.  (Ga.  App.)  473. 

I  44.  Whether  a  cause  of  action  in  a  justice 
court  is  for  an  amount  greater  than  (60  or  not 
is  to  be  determined  by  the  summons  and  the 
cause  of  action  attached  thereto. — Barnes  v; 
Vandiver  (Ga.  App.)  004. 

S  44.  If,  on  appeal  to  the  superior  court 
from  a  justice's  judgment  for  plaintiff,  the 
sum  demanded,  as  affecting  the  justice's  juris- 
diction, was  doubtful,  a  remittitur  of  all  above 
$200  sustained  the  jurisdiction.— Teal  v.  Tem- 
pleton  (N.  C.)  737. 

i  44.  Where  there  is  no  written  complaint, 
the  sum  demanded  in  the  summons  is  the  test 
of  a  justice's  jurisdiction.— Teal  v.  Templeton 
(N.  C.)  737. 

8  43.  A  justice  has  jurisdiction  of  causes  of 
action  for  breach  ot  contract,  where  the  total 
sum  demanded  is  $200.— Teal  y.  Templeton  (N. 
C.)  737. 

I  43.  Justices  of  the  peace  held  to  possess 
jurisdiction  of  an  action  for  personal  injuries 
negligently  inflicted,  where  the  amount  demand- 
ed is  $50  or  less.— Houser  v.  W.  R.  Bonsall  & 
Co.  (N.  C.)  776. 

8  31.  Jurisdiction  of  a  justice  of  the  peace  is 
statutory.— Martin  v.  City  of  Richmond  (Va.) 
800. 

8  36.  The  jurisdiction  of  the  police  justice  of 
a  cit^  to  impose  a  fine  for  digging  up  a  street 
in  violation  of  an  ordinance  is  ousted,  on  de- 
fendant setting  up  a  fee-simple  ownership  of  the 
land  on  which  the  digging  occurred. — Martin  v. 
City  of  Richmond  (Va!)  800. 

8   2.    Frooednre  tn  civil  cases. 

That  a  magistrate  has  extrajudicially  agreed 
to  continue  trial  held  not  to  require  a  contin- 
uance, especially  where  such  agreement  is  made 
by  a  predecessor  in  office. — Atlantic  Coast  Line 
R.  Co.  V.  A.  Cohn  &,  Co.  (Ga.  App.)  672. 

One  who  absents  himself  from  court  on  a 
promise  made  by  the  magistrate,  when  not  act- 
ually presiding,  that  the  cause  will  be  continued, 
does  80  at  his  risk.— Atlantic  Coast  Line  R.  Co. 
V.  A.  Cohn  &  Co.  (Ga.  App.)  572. 

8  01.  Strictness  of  pleading  is  not  requireif 
in  setting  out  the  cause  of  action  in  a  justice 
court- Minter  &  Radney  v.  Bush  (Ga.  App.> 
731. 

♦Action,  on  a  judgment  of  a  justice.  heU 
barred  after  seven  years,  notwithstanding  its 
docketing  in  the  superior  court,  as  authorized 
by  Revisal  1905,  8  1479.— Oldham  v.  Rieger  (N. 
C.)  612. 

•Revisal  1905,  8  87,  Held  not  to  revive  a  judg- 
ment against  a  decedent's  estate  barred  by  limi- 
tations at  his  death.— Oldham  v.  Rieger  (N.  C.) 
612. 

8  00.  Defendant  in  a  justice's  court  was 
not  entitled  to  judgment  on  his  counterclaim 
because  no  reply  was  filed,  where  the  pleadings 
were  oral.— Teal  v.  Templeton  (N.  C.)  787. 

8  122.  A  justice's  judgment  against  nonresi- 
dents on  a  summons  served  less  than  10  days 
before  the  return  day,  contrary  to  Revisal  lOOo, 
8  1451j  is  merely  irregular,  and,  if  no  motion 
to  set  it  aside  is  made,  the  irregularity  is  waiv- 
ed.—Ijaney  V.  Hutton  ft  Bourbonnias  (N.  C.) 
1082. 

8  3.     Rovievr  of  proceedlnsa. 

The  allegations  of  a  petition  for  certiorari, 
properly  verified,  are  to  be  taken  as  true  until 
the  coming  in  of  the  answer. — Bush  t.  Rotterts 
(Ga.  App.)  92. 
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62  SOUTHEASTERN  REPORTER. 


On  petition  for  certiorari,  allegations  of  the 
petition  are  presumed  to  be  true  where  the  pe- 
tition is  Tenfied.— Bash  v.  Roberts  (Oa.  App.) 
92. 

Under  Civ.  Ck>de  1895,  (  4644,  where  plaintiff 
in  certiorari  fails  to  cause  written  notice  to  be 
given  the  opposite  party  of  the  sanrtion  of  the 
writ,  and  the  time  and  place  of  hearing,  10 
days  before  the  sitting  of  the  court,  certiorari 
is  properly  dismissed. — ^McLeod  t.  Faircloth 
Bros.  (Ga.  App.)  95. 

•After  a  verdict  in  a  justice's  court,  certiora- 
ri is  available  to  either  party,  irresijective  of 
the  character  of  the  questions  involved  or  the 
amount  in  controversy. — Brown  &  Bigelow  v. 
Parian  Paint  Oo.  (Ga.  App.)  85. 

It  is  essential  to  a  certiorari  from  a  Justice 
that  the  answer  should  show  that  there  has 
been  a  final  judgment,  but  this  fact  may  appear 
either  in  the  answer  or  in  any  way  wnlcii  will 
sufficiently  verify  it— Georgia  Southern  ft  P. 
Ry.  Co.  r.  Goodman  (Ga.  App.)  97. 

•■Petitioner  for  certiorari  in  a  civil  case,  on 
filing  it  with  the  clerk  of  the  superior  court, 
must  file  either  pauper  affidavit  or  the  statu- 
tory certiorari  bond,  approved  by  the  judicial 
officer  before  whom  the  case  was  tried,  under 
Civ.  Code  1896,  |  4639.— State  v.  Wynne  (Ga. 
App.)  499. 

•Where  a  bond  in  certiorari  is  not  approved, 
a  mere  attestation  was  insufficient  to  authorize 
the  clerk  to  issue  the  writ— State  t.  Wynne 
(Ga.  App.)  499. 

•No  subsequent  approval  of  a  bond  in  cer- 
tiorari will,  after  the  issuance  of  the  writ, 
cure  the  error.— State  v.  Wynne  (Ga.  App.)  499. 

i  210.  A  claimant  of  property  levied  on  as 
that  of  another  held  liable  on  a  certiorari  bond 
only  for  the  costs  and  the  damages  due  to  the 
interposition  of  his  claim.— JeSries  v.  Luke 
(Ga.  App.)  719. 

f  189.  A  motion  to  docket  and  dismiss  an  ap- 
peal has  the  same  effect  as  a  motion  to  docket 
and  affirm  under  Revisal  1905,  §  607,  permitting 
appellee,  if  appellant  fails  to  docket  his  ap- 
peal from  a  justice  as  required  by  law,  to 
nave  it  docketed,  and  the  judgment  affirmed.— 
McClintock  v.  Life  Ins.  Co.  of  Virginia  (N.  O.) 
775. 

i  161.  Under  Revisal  1905,  f  608,  providing 
that,  when  return  is  made  on  appeal  from  a 
justice,  the  clerk  of  the  appellate  court  shall 
docket  the  case  at  the  ensuing  term,  such  ap- 
peal must  be  docketed  at  the  ensuing  term,  if  it 
is  more  than  10  days  after  judgment — McClin- 
tock V.  Life  Ins.  Co.  of  Virginia  (N.  C.)  775. 

I  161.  An  appearance,  on  appeal  from  a  jus- 
tice's judgment  against  nonresidents  on  a  sum- 
mons served  less  than  10  days  before  the  re- 
turn day,  contrary  to  Revisal  1905,  }  1451,  is 
a  waiver  of  the  irregularity. — Laney  r.  Hutton 
ft  Bourbonnias  (N.  C.)  lOSi. 

I  174.  If  the  summons  and  justice's  return 
on  appeal  do  not  show  a  misjoinder  of  causes 
of  action,  an  objection  on  the  ground  of  mis- 
joinder must  be  taken  by  answer,  as  required 
by  Revisal  1905,  {  477.— Laney  v.  Button  ft 
Bourbonnias  (N.  C.)  1082. 


JUSTIFICATION. 

Of  assault,  see  Assault  and  Battery,  f  2. 

KNOWLEDGE. 

Affecting  competency  of  witness,  see  Witnesses, 
I  2. 


LABOR  UNIONS. 

Interference  with  employment,  see  Ifaster  and 
Servant,  {  16. 

LACHES. 

Affeotitig  particular  righti,  remedies,  or  pro- 
ceedingt. 

See  Specific  Performance,  I  4. 

Motion  for  new  trial,  see  New  Trial,  {  2. 

Suit  to  surcharge  or  falsify  a  settled  account, 
see  Account  Stated. 

To  recover  mineral  land,  see  Mines  and  Miner- 
als, §  1. 

LANDLORD  AND  TENANT. 

See  Use  and  Occupation. 

Negligence  of  lessor  as  imputed  to  lessee,  see 
Negligence,  {  3. 

Oil  leases,  see  Mines  and  Minerals,  i  2. 

Railroad  leasee,  see  Railroads,  |  4. 

Requirements  of  statute  of  frauds  as  to  leases, 
see  Frauds,  Statute  of,  {  2. 

Right  of  lessor  to  enjoin  interference  with  em- 
ploye of  lessee,  see  Injunction,  i  2. 

Right  of  tenant  to  water  supply  as  affected  by 
nonpayment  of  water  rent  ia  landlord  or 
former  tenant,  see  Waters  and  Water  Goaraes, 
i  3. 

Right  to  crop  as  between  administrator  of  ten- 
ant and  landlord,  see  Executors  and  Admin- 
istrators, {  4. 

Right  to  enjoin  distraint  for  rent  as  affected 
by  adequacy  of  remedy  at  law,  see  Injnnction, 
i  1. 

{   1.    Oremtion  and  exlatenee  of  tk«  v- 
latlon. 

{  18.  Evidence  hdd  to  show  that  the  rela- 
tion between  the  parties  was  not  that  of  mort- 
gagor and  mortgagee,  but  of  landlord  and  ten- 
ant-Lewis T.  Pooley  (S.  G.)  868. 

g    2.    XiMwes  and  agreements  In  genaraL 

i  25.  In  an  action  to  set  aside  a  deed  for 
the  fraud  of  the  grantee,  where  a  lease  was 
offered  to  show  title  under  which  plaintiff  held 
possession,  held,  that  the  burden  of  proof  that 
the  lease  was  delivered  was  on  defendants. — 
Smith  T.  Moore  (N.  C.)  892. 

i  25.  Where  an  unre^stered  lease  from  a 
general  agent  to  his  principal  was  found  among 
the  Bgent^s  papers  after  his  death,  such  poaaes- 
sion  of  the  lease  as  agent,  in  the  absence  of  a 
showing  that  he  was  authorized  to  accept  it 
does  not  show  a  valid  delivery. — Smith  v.  Moore 
(N.  C.)  892. 

g  3.     Terms  for  years. 

i  75.  The  collection  of  rents  from  a  snbtm- 
ant  held  an  election  by  the  landlord  to  treat  the 
subtenant  as  his  tenant— Hooks  v.  Bailey  (Ga. 
App.)   1064. 

I  75.  That  tf  landlord  directed  a  subtenant 
to  make  needed  repairs,  and  to  deduct  the  cost 
from  the  rent,  does  not  show  that  the  landlord 
elected  to  treat  the  subtenant  as  his  tenant- 
Hooks  V.  Bailey  (Ga.  App.)  1054. 

g   4.    Premises,  and  anjoyment  and   «•• 
thereof. 

A  landlord  is  liable  for  a  defect  of  constmc- 
tion,  causing  injury  to  a  guest  of  a  tenant,  the 
existence  of  which  he  knew,  or  ought  to  nave 
known.— Monahan  v.  National  Realty  Co.  (Ga. 
App.)  127. 

A  landlord  is  liable  for  defects  in  the  original 
construction  of  a  building  whether  he  knows  of 
them  or  not  and  where  he  retains  a  qualified 
possession  of  the  building  he  may  be  liable  for 
injuries  for  failure  to  maintain  it  in  proper  te- 
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pair.— Monahaa  ▼.   National  Realty  Co.   (Oa. 
App.)  127. 

In  an  action  to  recover  for  injuries  from  tlie 
defective  construction  of  a  buildinc,  evidenre  aa 
to  its  condition  at  tlie  time  of  the  accident  may 
be  admissible  to  show  tliat  the  construction  was 
originally  defective.— Monahan  v.  National  Real- 
ty Co.  (Qa.  App.)  127. 

♦Where  injury  caused  by  an  appliance  of  a 
building  results  to  one  properly  invited  by  a 
tenant  into  the  building,  the  negligence  is  pri- 
ma facie  attributable  to  the  landlord.— Mona- 
han V.  National  Realty  Co.  (Ga.  App.)  127. 

I    S.     Rent  and  adTknoes. 

'Advancements  for  which  a  landlord's  lien  is 
created  by  Code,  |  1754,  deened.— Windsor  Bar- 
gain House  v.  Watson  (N.  C.)  305. 

If,  under  Revisal  1905,  S  1993,  the  landlord 
may  retain  so  much  of  a  crop  made  on  his  land 
by  decedent  with  his  consent,  but  without  re- 
served rent,  as  will  compensate  him  for  the 
use  and  occupation,  held,  that  the  remainder 
l>elong8  to  decedent's  personal  representative 
subject  to  stated  claims. — Sessoma  t.  Tayloe 
(N.  C.)  424. 

Defendants,  in  an  action  to  recover  a  crop 
made  by  decedent  on  their  land  with  their  con- 
sent, but  without  reserved  rent,  having  offered 
no  evidence  of  advances,  were  not  entitled  to 
hold  any  part  of  the  crop  therefor. — Sessoms  v. 
Tayloe  (K  C.)  424. 

Though  the  relation  of  landlord  and  tenant 
existed  between  defendants  and  decedent,  they 
could  not  claim  any  part  of  a  crop  made  by  him 
for  rent,  in  the  absence  of  proof  of  the  value 
or  amount  of  the  rent.— Sessoms  v,  Tayloe  (N. 
C.)  424. 

One  having  a  distress  warrant  properly  is- 
sued tai  past  rent  must  get  peaceable  posses- 
sion of  the  property,  and  cannot  break  iuto  the 
house  for  the  purpose  of  levying. — Jones  v. 
Parker  (S.  C.)  261. 

i  6.     Re-entry   and    reooTery   of  posaea- 
alon  by  landlord. 

Proceedings  to  dispossess  held  subject  to  mo- 
tion to  dismiss  for  insufficiency  of  affidavit- 
Hicks  V.  Beaeham  (Ga.)  45. 

§  296.  Defendant  held  to  be  in  possession  of 
land  under  a  contract  of  purchase  which  made 
him  the  equitable  owner  and  prevented  eject- 
ment in  summary  proceedings  under  Civ.  Code 
1902,  i  2423.— Lewis  v.  Cooley  (S.  C.)  868. 

LANDS. 

See  Public  I<ands. 

LARCENY. 

See   Embezzlement;   False   Pretenses;   Receiv- 
ing Stolen  Goods. 

SI.     Offenses  and   responsibility   tbere- 
for.  ^ 

i  6.  Intoxicating  liquors  may  be  the  sub- 
ject of  larceny,  though  not  the  subject  of  law- 
ful sale.— Mance  v.  State  (Ga.  App.)  1053. 

f   2.    Proaeentlon  and  pnnlsbntent. 

•On  a  trial  for  larceny,  evidence  held  to  Jus- 
tify a  conviction.— Taylor  v.  State  (Ga.  App.) 

♦Possession  of  a  stolen  pistol  held,  of  itself 
and  in  view  of  certain  other  evidence,  not  to 
authorize  a  conviction.— Bryant  v.  State  (Ga. 
App.)  540. 

S  77.  An  instruction  on  the  presumption  the 
jury  is  authorized  to  draw  from  possession  of 
stolen  proi)erty  is  erroneous  if  it  omits  all  ref- 
erence to  the  fact  that  the  possession  was  re- 
cent—Mance  V.  State  (Ga.  App.)  1053. 


LATERAL  SUPPORT. 

Right  of  adjoining  landowner  to,  lee  Adjoin- 
ing Landowners. 

LAW  OF  THE  CASE. 

Decision  oa  appeal,  see  Appeal  and  Error,  |  21. 

LEASES. 

See  Landlord  and  Tenant 


LEGACIES. 


See  Wills. 


LEGISLATIVE  POWER. 

See  Municipal  Corporations,  |  2. 

LETTERS. 

As  documentary  evidence,  see  Evidence,  |  9. 
Best  and  secondary   evidence  as   to  contents, 
see  Evidence,  {  6. 

LEVY. 

Of  distress  warrant,  see  Landlord  and  Tenant, 

I  5. 
Of  execution,  see  Execution,  |  8. 

LEWDNESS. 

See  Obscenity;  Prostitution. 

LIBEL  AND  SLANDER. 

Conspiracy  to  slander,  see  Conspiracy,  |  1. 
Necessity  and  subject-matter  of  instructions  in 

general,  see  Trial,  §  7. 
Severance  of  actions  for,  see  Action,  g  3. 


S  1. 


and 


Words    and    aots    actionable, 
liability  therefor. 

To  charge  one  with  having  stolen  the  land  of 
another  is  not  actionable  without  alleging 
special  damages.- Jones  v.  Bush  (Ga.)  279. 

To  charge  a  physician  with  having  stolen  the 
land  of  a  certain  person  does  not  charge  a 
slander  with  reference  to  his  profession,  so  as 
to  be  actionable  without  an  all^ation  of  q;>ecial 
damage.— Jones  v.  Bush  (Ga.)  279. 

g  2.     Actions. 

Where  a  petition  in  slander  alleged  that  de- 
fendant charged  plaintiff  with  stealing  of  the 
land  of  another,  it  was  not  amendable  so  as 
merely  to  allege  a  charge  of  larceny  generally, 
without  mentioning  any  special  matter  taken. — 
Jones  V.  Bush  (Ga.)  279. 

{74.  As  a  general  mle,  an  action  for  slander 
may  not  be  maintained  jointly  against  two  or 
more  persons,  in  the  absence  of  allegations  show- 
ing a  conspiracy. — Rice  v.  McAdams  (N.  C.) 
774. 

{  101.  In  an  action  against  two  defendants 
for  slander,  alleging  a  con.spiracy  between  them 
to  defame  plaintiff,  the  burden  was  on  plaintiff 
to  show  a  conspiracy. — Rice   v.   McAdaffis  (N. 

C.)  774. 

i  101.  Malice  will  be  presumed  from  the  ase 
of  words  charging  that  plaintiff  stole  defend- 
ant's wheat.— Rice  v.  McAdams  (N.  C.)  774. 

i  101.  In  slander  for  uttering  words  action- 
able per  se,  the  burden  of  justifying  the  charges 
and  showing  that  they  were  true  was  on  defend- 
ant.—Rice  V.  McAdams  (N.  C.)  774. 


*  Point  annotated.   See  syllabus. 
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LICENSES. 

Care  required  aa  to  licensees  In  general,  see 

Negligence,  g  1. 
Injuries  to  licensees,  see  Railroads,  g  6, 
To  graduate  of  college  under  pharmacy  statute, 

see  Druggists. 

{  1.     For  OGonpatloBi   and  prlvllegei. 

'Confederate  veteran,  having  certificate  grant- 
ed under  'Pol.  Code  1895,  j  1642  et  seq.,  as 
amended  by  Acts  1897,  p.  24,  and  Van  Epps' 
Code  Supp.  S  6146a,  held  not  subject  to  a  mu- 
nicipal Ucense  tax  imposed  ui>on  the  sale  of 
"near  beer."— Burch  v.  City  o£  Ocilla  (Qa. 
App.)  666. 

S  C    In  reapeet  of  real  property. 

*A  license  by  a  municipality  cannot  be  trans- 
ferred without  the  municipality's  consent — 
Burch  T.  City  of  OcUla  (Oa.  App.)  666. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  Bank- 
ruptcy, i  1. 

Election  between  attachment  and  other  lien,  see 
Election  of  Remedies. 

Of  one  co-tenant  against  another,  see  Tenancy  in 
Common,  |  1. 

lAetii  acquired  by  particular  remeiie*  or  pro- 

eeedingi. 
See  ESzecution,  $  3;  Judgment,  {  8. 

Particular  clauet  of  Hen*. 

Sec  Mechanics'  Liens. 

Agricultural  liens,  see  Agriculture. 

Carriers'  liens,  see  Carriers,  S  11. 

Landlord's  lien  for  rent,  see  Landlord  and  Ten- 
ant, g  5. 

Logging  liens,  see  Logs  and  Logging. 

Mortgage,  see  Chattel  Mortgages,  f  2 ;  Mort- 
gages, g  2. 

Of  broker,  see  Brokers,  g  1. 

Vendor's  lien  on  goods  sold,  see  Sales,  g  6. 


LIFE  ESTATES. 

See  Remainders. 

Creation  by  will,  see  Wills,  g  7. 
Right  of  executor  to  posseasion  as  against  life 
tenant,  see  Eixecutors  and  Administrators,  g  3. 

*  Where  remaindermen  in  personal  property 
are  permitted  by  the  court  to  apply  for  a  receiv- 
er thereof,  if  it  shall  appear  that  the  life  tenant 
and  her  joint  executor  of  decedent  are  wasting 
the  property,  it  is  not  necessary  to  require  se- 
curity from  the  life  tenant  for  its  preservation. — 
In  re  Knowles'  Estate  (N.  C.)  649. 

LIFE  INSURANCL 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Dormancy  of  judgments,  see  Judgment,  {  10. 

Review  of  rulings  on  limitations  as  dependent 

on  reservation  in  lower  court  of  grounds  of 

review,  see  Appeal  and  Error,  g  3. 

Particular  actiont  or  proceedinfft. 

See  Ejectment,  g  2 ;  Partition,  g  2  ;  Specific  Per- 
formance, g  4. 

Actions  in  general,  see  Action,  {  1. 

Appeal,  see  Appeal  and  Error,  g  4. 

By  remaindermen,  see  Remainders. 

For  causing  death,  see  Death,  g  2. 

On  judgment  in  justice's  court,  see  Justices  of 
the  Peace,  g  2. 

To  surcharge  or  falsify  a  settled  account,  see 
Account  Stated. 

'Point  annotated.   See  ayllabiu. 


g  1.  Computation  of  period  of  limita- 
tion. 
g  73.  Decedent  having  been  seised  of  land 
during  coverture,  her  husband's  estate  by  the 
curtesy  for  bis  life  suspended  limitations  as  a 
bar  to  her  heirs  during  its  continuance. — Hill 
V.  Lane  (N.  C.)  1074. 

g  2.     Fleadinc,   erldenoe,    trial,  and  re- 
Tlei*. 

S  144.  A  written  acknowledgment  of  a  firm 
debt  by  two  of  the  partners  mM  insnfficient  to- 
toll  the  statute,  under  Code  Civ.  Proc.  1902,  f 
131.— Bulcken  v.  Rhode  (S.  C.)  786;  In  re 
Rhode,  Id. 

g  146.  Bookkeeper's  entries,  in  the  books  of 
a  firm,  of  charges  for  credits  for  interest  pay- 
ments on  a  firm  loan  held  insufficient  to  toll 
the  statute  of  limitations,  under  Code  Civ.  Proc 
1902,  g  131.— Bulcken  t.  Rhode  (S.  C.)  786;  In 
le  Rhode,  Id. 

I  144.  Indorsements  of  interest  payments  on 
a  firm  note  by  one  of  the  partners,  after  the- 
note  had  been  filed  as  a  claim  against  the  firm, 
from  entries  on  the  firm's  ledger,  held  insuffi- 
cient to  toll  the  statute. — Bulcken  v.  Rhode  (S. 
C.)  786;    In  re  Rhode.  Id. 

*Wbere  a  statute  of  limitations  affects  the 
right  as  well  as  the  remedy,  and  it  appears  of 
record  that  the  period  of  limitations  has  ex- 
pired, the  defense  may  be  raised  tv  demoricr,— 
Dowell  V.  Cox  (Va.)  272. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  Carriers,  gg  9,  13,  16. 

LIQUIDATED  DAMAGES. 

See  Damages,  g  3. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement^ 
see  Abatement  and  Revival,  |  1. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  §  13. 

LOCAL  ACTIONS. 

See  Venue,  i  1. 

LOCAL  LAWS. 

See   Statutes,  I  2. 


LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxicating 
Liquors,  g  2. 

LOGS  AND  LOGGING. 

Assessment  of  damages  for  breach  of  ecntract 
to  cut  timber,  see  Damages,  g  6. 

Direct  or  remote  consequences  of  breach  of  con- 
tract to  cut  timber,  see  Damages,  g  2. 

Measure  of  damages  for  breach  of  contract  to 
cut  timber,  see  Damages,  g  4. 

Opinion  evidence  in  action  for  breach  oc  con- 
tract to  cut  timlier,  see  Evidence,  g  11. 

Partition  of  lumber  rights,  see  Partition,  I  1 
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PartiUon  of  rights  In  timber  and  timber  lands, 
see  Partition,  |  2. 

Partition  of  riglita  in  trees,  see  Partition,  |  1. 

Removal  of  sliade  trees  as  ground  for  compensa- 
tion, see  Eminent  Domain,  {  2. 

Requirements  of  statutes  of  frauds  as  to  con- 
tract for  sale  of  timber,  see  Frauds,  Statute 
of.  »  2. 

Tenancy  in  entirety  in  Umber,  see  Husband  and 
Wife,  S  1. 

Validity  of  contract  to  sell  timber,  see  Con- 
tracts, I  1. 

i  25.  Where  claimant's  title  accrued  prior 
to  the  foreclosure  of  a  lien  for  articles  furnish- 
ed a  sawmill,  and  so  far  as  appears  he  purchas- 
ed in  good  faith  and  without  notice,  the  prop- 
erty was  not  subject  to  the  lien. — Consignees' 
Favorite  Box  Co.  v.  Speer  (Ga.  App.)  1000. 

i  3.  Under  certain  agreement,  the  catting 
and  stacking  of  lumber  held  a  delivery,  so  as  to 
pass  title.— Consignees'  Favorite  Box  Co.  t. 
Speer  (Oa.  App.)  1000. 

{  8.  Where  standing  pine  timber  is  owned  by 
one  person  and  the  land  by  another,  the  tur^ 
pentine  and  the  right  to  box  the  trees  held 
appurtenances  of  the  timber,  and  not  the  land. 
—Red  Cypress  Lumber  Co.  v.  Beall  (Ga.  App.) 
1056. 

I  8.  Where  a  landowner  conveys  standing 
timber  unconditionally,  grantee  may  use  it  for 
any  ordinary  purpose. — Red  Cypress  Lumber  Go. 
V.  3eall  (Ga.  App.)  1056. 

I  8.  Where  a  landowner  sells  the  timber 
thereon  unconditionally,  bnt  subsequently  con- 
tracts that  vendee  shall  not  woric  the  tim- 
ber for  turpentine,  the  landowner  held  not  en- 
titled to  sue  in  trespass,  on  violation  of  the 
contract,  though  he  may  have  an  action  for 
breach  of  the  contract. — Red  Cypress  Lumber 
Co.  v.  Beall  (Ga.  App.)  1056. 

Though  standing  trees  are  real  estate,  they 
may  be  separated  from  the  ownership  of  the 
snrtace,  and,  when  so  separated  by  conveyance 
or  reservation,  there  is  no  presumption  that  they 
belong  to  the  owner  of  the  surface. — Yellow 
Poplar  Lumber  Co.  v.  Thompson's  Heirs  (Va.) 
358. 

LOST  INSTRUMENTS. 

I  8.  To  establish  a  lost  instrument  as  a  muni- 
ment of  title,  there  most  be  conclusive  proof  of 
its  former  existence,  loss  and  contents. — Smith 
V.  liorty  (Va.)  789. 

f  &  Evidence  in  a  suit  to  establish  a  lost 
deed  held  to  show  that  defendant  conveyed  to 
his  wife  land  claimed  by  her  and  that  the  deed 
was  lost  or  destroyed.— Smith  r.  Lurty  (Va.) 
789. 

I  8.  Degree  of  proof  required  in  establishing 
loss  of  a  paper  in  a  suit  to  establish  it  stated.— 
Smith  V.  Lurty   (Va.)  789. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Liability  of  employer  for  defects,  see  Master  and 
Servant,  {  4. 

Production  and  use  of  electricity,  see  Elec- 
tricity. 


MAIL 

Solicitation  of  orders  for  liqnor, 
ing  Liquors,  {  4. 


Intoxicat- 


MALICL 

Blemntt  of  homicide,  see  Homicide,  H  1,  4. 

MALICIOUS  PROSECUTION. 

General  verdict,  see  Trial,  1 18. 

i  1.     Want  of  probable  oanse. 

i  24.  A  conviction  held  conclnsive  of  prob- 
able cause,  barring  action  for  malicioas  prose- 
cution.—Smith  v.  'Thomas  (N.  C.)  772. 

i  2.    Termination  of  prosoentlon. 

*In  an  action  for  malicious  prosecution  of  a 
criminal  case  without  probable  cause,  plaintiff 
must  allege  and  prove  a  final  determinati(ni  of 
the  prosecution  in  his  favor. — Brantley  t. 
Rhodes-Haverty  Furniture  Co.  (Ga.)  222; 
Rhodes-Haverty  Furniture  Co.  y.  Brantley,  Id. 

Where  plaintiif  sued  to  enjoin  interference 
with  timber  and  for  damages,  defendant  could 
not  b^  cross-action  recover  damages  against 
plaintiff  on  the  ground  that  the  suit  was  pros- 
ecuted without  probable  cause  and  damages  bad 
resulted.— Fender  v.  Ramsey  &  Phillips  (Ga.) 
527. 

MANDAMUS. 

Right  to  jury  trial  on  issues  of  fact,  see  Jury, 
S  1. 

To  compel  furnishing  water  supply  at  reason- 
able rate,  see  Waters  and  Water  Courses,  f  3. 

To  municipal  officers  to  compel  auditing  of  ac- 
counts, see   Municipal  Corporations,  |  4. 

Transfer  to  trial  docket,  see  Trial,  g  1. 

i    1.     ITatnre  and  cronnds  In  generaL 

*A  municipalit.v,  its  officers,  and  any  of  its 
citizens  and  taxpayers  held  to  have  such  a 
common  interest  in  the  readjustment  of  county 
lines  BO  as  to  place  the  municipality  wholly  in 
one  county,  under  Acts  1906,  p.  121,  as  to  en- 
title them  to  join  in  mandamus  to  compel  the 
ordinary  of  one  of  such  counties  to  join  lu  com- 
pleting the  work  of  readjustment. — Manson  ▼. 
City  of  College  Park  (Ga.)  278. 

♦Where  a  demand  had  been  made  on  a  county 
ordinary  to  join  in  a  change  of  county  lines, 
pursuant  to  an  election  under  Acts  1906,  p. 
121,  it  was  not  necessary  to  present  a  petition 
requesting  him  to  order  the  publication  of  the 
changed  lines  before  mandamus  would  lie  to 
compel  him  to  do  so. — Manson  v.  City  of  College 
Park  (Ga.)  278. 

i  12.  Mandamns  will  not  lie  to  compel  an  of- 
ficer to  do  an  act  which  he  has  no  legal  power 
to  perform.— McGill  v.  Osborne  (Ga.)  811. 

i  S.     Snbjeots  and  pnrpoaea  of  relief. 

*That  an  ordinary  whose  duty  it  was  to  hire 
out  certain  misdemeanor  convicts,  after  hiring 
them  out  and  collecting  the  hire,  wrongfully 
disbursed  the  fund,  will  not  prevent  a  mandamus 
absolute  to  compel  him  to  pay  an  amount  which 
it  was  the  legal  duty  of  the  ordinary  to  pay  from 
such  hire. — Hutcheson  v.  Manson  (Ga.)  189. 

•The  duties  of  a  county  ordinary  to  carry 
out  the  result  of  a  county  line  election  heii 
under  Acts  1906,  p.  121,  to  be  ministerial  so  as 
to  be  enforceable  by  mandamus.— Manson  ▼. 
City  of  College  Park  (Ga.)  278. 

*Rule  as  to  when  mandamus  will  lie  stated. 
—State  V.  Matthews  (8.  C.)  695. 

i  133.  Mandamus  is  an  appropriate  remedy 
to  com^l  a  public  service  water  company  to 
supply  Its  customers  with  water,  on  compliance 


*Polnt  annotated.   See  syllabn*. 
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with    its   reasonable    rules   and    regulations. — 
Poole  V.  Paris  Mountain  Water  Co.  (S.  C.)  874. 

{  106.  Under  Civ.  Code  1902,  |  609,  the  is- 
suance and  payment  of  a  check  for  past  county 
indebtedness,  for  which  no  funds  had  been  re- 

gorted,   cannot   be   compelled   by    mandamus.^ 
tote  T.  Goodwin  (S.  C.)  1100. 

i  112.  Mandamus  does  not  lie  to  compel  a 
county  board  of  supervisors  to  levy  a  tax  not 
within  the  board's  official  duty  or  power.— Stote 
V.  Goodwin   (S.  C.)   1100. 

Where  a  town  contracts  for  the  furnishing  of 
light  and  water  for  public  use,  baring  power 
to  tax  up  to  certain  rate  at  the  time,  the  courts 
will  compel  the  town  to  impose  taxes  at  a  rate 
sufficient  to  meet  such  contract. — ^Welch  Water, 
Lteht  &  Power  Co.  v.  Town  of  Welch  (W.  Va.) 

I   3<   Jvriadlatlom,   prooeedlncs,   and   re- 
lief. 

*A  petition  for  mandamus  to  compel  a  county 
ordinary  to  join  in  carrying  out  the  result  of  an 
election  to  change  county  lines,  under  Acts 
1906,  p.  121,  heJd  not  demurrable  for  failure  to 
set  out  an  order  of  the  mayor  and  council  of 
the  city  partly  in  twtb  counties  ordering  the 
election. — Manson  v.  City  of  College  Park  (Ga.) 
278. 

Mandamus  held  not  brought  to  enforce  a 
"money  demand,"  and  so  properly  brought  be- 
fore the  judge  at  chambers.— Coleman  v.  Cole- 
man (N.  C.)  415. 

'Where  the  state  consents  to  the  use  of  its 
name  in  mandamus  instituted  in  the  name  of 
the  petitioner,  the  pleadings  will  be  amended. 
—Stote  V.  Murray  (S.  C.)  593. 

{  184.  A  writ,  directing  a  county  board  to  in- 
clude certain  allowed  claims  in  its  tox  estimate, 
and  denying  such  writ  as  to  the  claims  not 
sufficiently  itemized,  held  not  to  affect  the 
board's  right  to  attack  the  claims  for  fraud  nor 
the  petitioner's  right  to  represent  them. — Stote 
V.  Goodwin  (8.  C.)  1100. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  Appeal  and  Error,  |  25. 

MANSLAUGHTER. 

See  Homicide,  |  2. 

MANUFACTURES. 

Measure  of  damages  for  interruption  of  manu- 
facturing plant,  see  Damages,  {  4. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 
Testamentary  capacity,  see  Wills,  |  1. 

MASTER  AND  SERVANT. 

Applicability  of  instructions  to  case  In  action  for 
injuries  Co  servant,  see  Trial,  f  9. 

Assessment  of  damages  in  action  for  death  of 
servant,  see  Damages,  {  6. 

Assignability  of  contract  for  services,  see  As- 
signments, I  1. 

Construction  of  instmctions,  in  action  for  inju- 
ries to  servant,  see  Trial,  {  12. 


Demurrer  to  pleading  in  action  for  injuries  to 
servant,  see  Pleading,  g  4. 

Evidence  of  contracts  with  other  employes  in 
action  for  wages,  see  Evidence,  §  4. 

Evidence  of  damages  in  action  for  injuries  to- 
servant,  see  Damages,  |  6. 

Evidence  of  other  offenses  in  prosecution  for 
obtaining  money  under  contract  to  perform 
services,  see  Criminal  Law,  |  8. 

Excessive  damages  for  injuries  to  servant,  see 
Damages,  |  5. 

Harmless  error  in  action  for  injury  to  servant, 
see  Appeal  and  Error,  {  16. 

Hearsay  evidence  in  action  for  services,  see  Evi- 
dence, I  8. 

Judicial  notice  of  stotutes  prescribing  duties 
of  master,  see  ESvidence,  |  1. 

Motions  relating  to  pleading  in  action  for  in- 
juries to  servant,  see  Pleading,  {  8. 

Opinion  evidence  in  action  for  services,  see  Evi- 
dence, I  11. 

Pleading  damages  in  action  for  injuries  to  serv- 
ant, see  Damages,  i  6. 

Province  of  court  and  jury  in  action  for  Injuries 
to  servant,  see  Trial,  {  6. 

Requests  for  instructions,  in  action  for  injuries 
to  servant,  see  Trial,  {  10. 

Bes  gestae  in  action  for  services,  see  Evidence. 
I  4. 

Review  of  verdict  on  appeal  or  writ  of  error 
in  action  for  injuries  to  servant,  see  Appeal 
and  Error,   S   13. 

Right  of  action  for  wrongful  death  ot  servant, 
see  Death,  §  2. 

Right  of  court  of  appeals  to  certify  questions 
settled  by  supreme  court  under  act  making 
it  criminal  to  obtoin  money  under  labor  con- 
tract, see  Courts,  {  5. 

Right  to  restrain  interference  with  employ^ 
see  Injunction,  J  2. 

Separate  counts  in  pleading  in  action  for  in- 
juries to  servant,  see  Pleading,  I  2. 

Sufficiency  of  instructions  in  action  for  death 
of  servant,  see  Trial,  {  8. 

{    1.    Tlie  relation. 

i  39.  General  demurrer  to  a  petition,  alleging 
that  a  contract  for  services  had  been  made  and 
broken  by  defendant,  held  properly  overruled. — 
Ek)uitobie  Loan  &  Security  Co.  v.  Knox  (Ga.> 
1030. 

§  7.  A  contract  of  employment  could  be  modi- 
fied so  as  to  make  it  for  the  year  instead  of  by 
the  month.— Puryear  v.  Ould  (8.  C.)  863. 

{  40.  In  an  action  for  unearned  salary  un- 
der a  contract  of  employment,  any  declaration 
to  defendant's  manager  KM  inadmissible  against 
plaintiff.— Puryear  v.  Ould  (S.  C.)  86a 

i  39.  In  an  action  on  a  contract  of  employ- 
ment, plaintiff  held  entitled  to  show  modification 
thereof.— Puryear  v.  Ould  (8.  C.)  863. 

S  1.  A  volunteer  cannot  charge  a  railroad 
with  the  duty  of  an  employer.— Taylor  v.  Bal- 
timore St  O.  R.  Co.  (Va.)  798. 

S  1.  Certoin  facto  held  not  to  show  the  exist- 
ence of  the  relation  of  master  and  servant  be- 
tween a  railroad  company  and  an  individual. — 
Taylor  v.  Baltimore  &  O.  R.  Co.  (Va.)  798. 

I   S.    Serrioes  and  compeaaation. 

Act  Aug.  15,  1903  (Acts  1903,  p.  90),  making 
criminal  the  fraudulent  obtaining  of  money  on 
a  contract  for  services,  held  not  to  create  a 
remedy  for  the  collection  of  a  debt,  but  to  pro- 
vide punishment  for  the  fraud. — Young  v.  Stote 
(Ga.  App.)  558. 

Act  Aug.  15,  190S  (Acta  1903.  p.  90),  maUng 
criminal  the  fraudulent  obtaining  of  money  un- 
der a  labor  contract,  held  not  in  violation  of 
Rev.  St.  U.  8.  il  1990,  5526  (U.  S.  Comp.  St 
1901,  pp.  1266,  3715),  prohibiting  Involuntory 
service  or  labor.— Young  t.  Stote  (Ga.  App.> 
558. 


*  Point  annotated.   See  syUalms. 
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•Where  defendant  was  without  intent  to  de- 
fraud prosecutor  when  he  obtained  the  money 
from  him  on  the  promise  to  perform  services, 
there  can  be  no  conviction  for  violation  of  the 
act  of  1903  (Acta  1903,  p.  90).— Thompson  t. 
State  (Ga.  App.)  56& 

f  67.  A  contract  for  services  made  on  Sun- 
day htUd  void  and  not  to  support  a  prosecution 
under  Act  Aug.  15,  1903  (Laws  1903,  p.  90), 
for  procuring  money  on  a  contract  for  services 
with  intent  to  defraud.— Bendross  t.  State  (Ga. 
App.)  72a 

(  67.  Contract  for  services  held  too  indefinite 
to  be  the  basis  of  a  prosecution  under  Act  Aug. 
15,  1903  (Acts  1903,  p.  90),  making  punishable 
the  procuring  of  money  on  a  contract  for  serv- 
ices with  intent  to  defraud. — Starling  y.  State 
(Ga.  App.)  993. 

(  8.  Master's  UabiUty  for  Injurlss  to 
servant— Nature  and  extant  la 
CeneraL 

In  an  action  by  a  servant  for  injuries  sus- 
tained In  Alabama  through  the  alleged  negligence 
of  a  master,  the  rights  of  the  parties,  no  statute 
of  Alabama  being  pleaded,  were  dependent  on 
the  common  law  applicable  to  the  case  and  em- 
bodied in  Civ.  Code  1895,  {g  2611,  2612.— Lay 
V.  Nashville,  0.  &  St.  L.  Hy.  Co.  (Ga.)  189. 

One  employed  by  a  railroad  in  building  and 
repairing  bridges  and  depots  held  an  employfi  of 
the  company  not  only  while  engaged  in  build- 
ing and  repairing  the  bridges  and  trestles,  but 
also  while  being  moved  in  a  car  in  the  work  of 
his  employment. — Soathem  Ry.  Co.  v.  West 
(Ga.  App.)  141. 

A  servant  who  enters  upon  the  premises  of 
his  master  to  violate  the  law  is  entitled  to  no 
higher  degree  of  protection  from  the  master 
than  an  outsider. — Seaboard  Air  Line  Ry.  v. 
Chapman  (Ga.  App.)  488. 

Railroad  company  fteld  to  owe  an  intoxicated 

engineer,  attempting  to  take  charge  of  engine 

in  violation  of  the  North  Carolina  statute,  that 

degree  of  care  only  due  an  intruder. — Seaboard 

.  Air  Line  Ry.  v.  Chapman  (Ga.  App.)  488. 

Railroad  con;pany  held  not  liable  for  injury 
to  intoxicated  engineer,  attempting  to  take 
charge  of  engine  in  violation  of  the  North  Caro- 
lina statute. — Seaboard  Air  Line  Ry.  v.  Chap- 
man (Ga.  App.)  488. 

•Recovery  cannot  be  had  against  an  employer 
for  injury  to  an  employe  on  account  of  defective 
machinery,  unless  the  defect  was  the  proximate 
cause  of  the  injury. — Williams'  Adm  r  v.  Nor- 
ton Coal  Co.  (Va.)  842. 

f  97.  A  master  is  only  required  to  anticipate 
and  guard  against  such  dangers  to  his  serv- 
ants as  reasonable  and  prudent  men  would  ex- 
pect to  occur. — Wilson  v.  Southern  Ry.  Co.  (Va.) 

I  97.  In  an  action  for  injuries  to  plaintiff 
while  assisting  in  unloading  a  rail  car,  facts 
held  insufficient  to  show  defendant's  negli- 
gence.—Wilson  V.  Southern  Ry.  Co.  (Va.)  972. 

f  4.  —  Tools,  maehlaery,  appliances, 
and  places  for  irork. 

A  master's  duty  to  furnish  safe  place  to  work 
held  but  a  phase  of  certain  common-law  doc- 
trine.— Seaboard  Air  Line  Ky.  v.  Chapman  (Ga. 
App.)  488. 

I  102.  The  master's  duty  to  use  ordinary 
care  to  protect  his  servants  held  but  a  phase  of 
a  certain  doctrine  of  the  common  law.— Brown 
T.  Rome  Mach.  &  Foundry  Co.  (Ga.  App.)  720. 

J  I  122.  A  master  impliedly  warrants  that  he 
II  keep  the  place  of  work  and  its  appurte- 
nances free  from  hidden  dangers. — Brown  y. 
Rome  Mach.  &  Foundry  Co.  (Ga.  App.)  720. 

*In  an  action  for  the  death  of  a  conductor 
caused  by  the  derailment  of  a  car,  evidence  held 


to  show  negligent  failure  to  provide  a  reason- 
ably safe  track.— Dortch  v.  Atlantic  Coast  Line 
R.  Co.  (N.  O.)  616. 

*A  railroad  comi>any  held  required  to  main- 
tain its  tracks  in  a  reasonably  safe  condition  for 
its  employes. — Dortch  v.  Atlantic  Coast  Line  R. 
Co.  (N.  C.)  616. 

i  107.  Duty  of  a  railway  company  to  pro- 
vide lug  hooks  for  the  handling  of  timbers  stat- 
ed.— Rushing  y.  Seaboard  Air  Line  Ry.  Co.  (N. 
C.)  800. 

f  103.  A  master  who  delegated  the  construc- 
tion of  a  scaffold  on  which  his  servants  worked 
to  another  was  responsible  for  the  manner  in 
which  it  was  constructed.— Barkley  v.  South 
Atlantic  Waste  Co.  (N.  C.)  1073. 

i  124.  A  master  is  bound  to  inspect  ap- 
pliances at  reasonable  intervals  which  are  liable 
to  become  defective.— Cotton  y.  North  Carolina 
R.  R.  Co.  (N.  C.)  1093. 

i  101.  A  master  is  bound  to  use  reasonable 
care  in  providing  a  safe  place  for  the  servant 
to  work  in.— Cotton  y.  North  Carolina  R.  R. 
Co.    (N.    O.)    1093. 

S  102.  A  master's  duty  to  furnish  reason- 
ably safe  appliances  is  performed  when  he  exer- 
cises ordinary  prudence  in  the  selection  of  ma- 
chinery and  appliances. — Cotton  v.  North  Caro- 
lina R.  R.  Co.  (N.  C.)  1093. 

*In  an  action  for  injuries  to  a  coal  miner  by 
the  fall  of  a  portion  of  the  roof  of  a  haulway, 
defendant  held  negligent  in  failing  to  make  a 
proper  inspection  of  the  roof  prior  to  the  acci- 
dent.—Norton  Coal  Co.  y.  Murphy  (Va.)  268. 

A  master  was  not  required  to  provide  a  motor 
with  brakes  sufficient  to  guard  the  motorman 
against  his  own  negligence. — Clinchfield  Coal 
Co.  y.  Wheeler's  Adm'r  (Va.)  269. 

*It  is  negligence  for  a  railway  company  to 
maintain  a  road  under  a  bridge  which  Is  so 
low  that  its  employes  cannot  perform  their  du- 
ties with  reasonable  safety  while  exercising  or- 
dinary care. — Chesapeake  &  O.  Ry.  Co.  y.  Row- 
sey's  Adm'r  (Va.)  363. 

*Ettect  of  Ode  1904.  {  1294-d,  d.  36.  relatlnr 
to  the  maintenance  of  overhead  bridges  by  rail- 
road companies,  stated.— Chesapeake  &  O.  Ry. 
Co.  v.  Rowsey's  Adm'r  (Va.)  363. 

i  118.  Failure  of  a  mine  owner  to  extend  tim- 
bering over  the  place  where  decedent  was  work- 
ing at  the  time  he  was  struck  by  a  falling 
stone  and  killed  held  hot  negligence. — Hamilton's 
Adm'x  7.  Alleghany  Ore  &  Iron  Co.  (Va.)  937. 

•Stoppage  for  brief  periods  of  the  fan  on  the 
outside  of  a  coal  mine  held  not  such  evidence 
of  negligence  as  would  render  the  owner  liable 
for  injuries  to  a  miner;  such  negligence,  if 
any,  being  properly  imputable  to  fellow  serv- 
ants of  sudi  miner.- Squilache  y.  Tidewater 
Coal  ft  Coke  Co.  (W.  Va.)  446. 

§  6.  —  Metbods  of  work,  mles,  and 
orders. 
(  1$4.  Master  held  required  to  organize  and 
maintain  a  system  whereby  work  can  be  done 
with  reasonable  safety.— McDuffie  v.  Ocean  S. 
S.  Co.  (Ga.  App.)  lOOa 

§  145.  Scope  of  railway  rule  requiring  flag- 
men to  go  a  given  distance  to  the  rear  of  bis 
train  when  it  is  stopped  at  an  unusual  point, 
or  is  delayed  at  a  regular  stop,  stated.— Mea- 
cham  y.  Southern  R.  Co.  (N.  C.)  870. 

}  6.    -^  Warnlns        and        instmotinc 
servant. 

•A  master  held  required  to  warn  a  servant 
of  the  dangers  attending  his 'work. — Latimer  t. 
General  Electric  Co.  (S.  C.)  438. 

•The  duty  of  defendant's  mine  foreman  held 
to  require  that  he  should  have  informed  dec»> 
dent  of  the  known  dangerous  condition  of  the 
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mine  roof  where  he  assigned  the  latter  to  work, 
—Norton  Coal  Co.  v.  Hank's  Adm'r  (Va.)  335. 

f   7.     ^^  Fellow  lerraBta. 

*A  teamster  employed  by  defotdant  to  assist 
in  removinj{  a  boiler  held  a  fellow  servant  with 
a  locomotive  engineer  and  fireman  employed 
by  defendant  to  operate  about  a  furnace  plant. — 
Georgia  Coal  &  Iron  Co.  v.  Bradford  (6a.)  Id3. 

*Employte  of  a  common  master,  engaged  in 
the  furtherance  of  the  general  purpose  of  the 
business  in  which  they  are  employed,  held  fellow 
servants,  within  Civ.  Code  1895,  i  2610.— Geor- 
gia Coal  ft  Iron  Co.  v.  Bradford  (Ga.)  193. 

{  163.  One  of  the  nondelegable  duties  of  a 
master  is  to  furnish  an  adequacy  of  competent 
servants  to  do  the  work  in  hand. — Brown  T. 
Rome  Mach.  ft  Foundry  Co.  (Ga.  App.)  720. 

I  186.  The  giving  of  orders  as  to  the  method 
of  work  held  a  duty  of  the  master,  and  to  be 
distinguished  from  the  giving  of  work  signals. 
— McDuffie  v.  Ocean  S.  S.  Co.  (Ga.  App.)  1008. 

8  185.  Certain  employ^  held  the  master's  rep- 
resentative, and  not  a  fellow  servant. — McDume 
v.  Ocean  S.  8.  Co.  (Ga.  App.)  1008. 

S  185.  Employs  who  performs  nondelegable 
duty  held  not  a  fellow  servant.- McDume  v. 
Ocean  S.  S.  Co.  (Ga.  App.)  1008. 

i  177.  If,  while  helping  to  carry  a  timber,  an 
employ^  stnmbled  and  feU,  and  while  down  his 
fellow  servants  negligently  dropped  their  end  of 
the  timber,  and  such  negligence  proximately 
caused  the  injury,  defendant  was  negligent. — 
Rushing  v.  Seaboard  Air  Line  Ry.  Co.  (N.  C.) 
800. 

{  201.  An  employ^  held  entitled  to  recover, 
though  his  injuries  were  caused  by  the  concur- 
rent negligence  of  a  co-servant  and  a  vice  prin- 
cipal.— Wade  V.  McLean  Contracting  Co.  (N. 
C.)  919. 

§  201.  Where  plaintiff's  employer  was  pres- 
ent and  gave  the  order,  the  execution  of  which 
cau.«ed  plaintiff's  injury,  it  was  impntable  to 
the  employer,  even  though  the  physical  act  caus- 
ing the  injury  was  that  of  a  co-employfi  acting 
in  obedience  to  the  order. — Wade  v.  McLean 
Contracting  Co.  (N.  C.)  919. 

*A  track  layer  in  defendant's  mine  held  not 
a  fellow  servant  with  the  mine  boss. — Norton 
Coal  Co.  V.  Hank's  Adm'r  (Va.)  335. 

8  177.  The  doctrine  of  fellow  servants  held 
not  applicable  to  an  injury  to  a  railroad  em- 
ployi  by  the  unexplained  turning  of  a  rail  on  a 
-car  as  plaintiff  and  his  co-servants  were  unload- 
ing a  rail  from  the  car. — Wilson  v.  Southern  Ry. 
Co.  (Va.)  972. 

f    8.    —  Biaka  asmmed  bjr  serrMlt. 

A  master  having  provided  a  sufficient  number 
of  servants,  except  with  reference  to  acta,  the 
performance  of  which  he  cannot  delegate,  is  not 
liable  for  injury  to  one  fellow  servant  by  the 
negligence  of  another. — Georgia  Coal  &  Iron  Co. 
V.  Bradford  (Ga.)  193. 

8  203.  Assumption  of  risk  by  a  servant  is  a 
matter  purely  of  contract,  and  is  governed  by 
the  canons  of  contract. — Brown  v.  Rome  Mach. 
&  Foundry  Co.  (Ga.  App.)  720. 

8  203.  Assumption  of  risk  is  a  contractual 
incident  implied  by  the  law  from  the  contract 
itself.— Brown  v.  Rome  Mach.  &  Foundry  Co. 
(Ga.  App.)  720. 

8  217.  Servant  held  to  impliedly  assume  the 
risk  of  certain  dangers. — ^Brown  v.  Rome  Mach. 
ft  Foundry  Co.  (Ga.  App.)  720. 

I  217.  Unless  an  injured  employ^  is  an  in- 
spector, the  master's  means  of  knowledge  of 
latent  defects  in  machinery  furnished  are  pri- 
marily to  be  considered  as  greater  than  those  of 
the  servant.— Hubbard  t.  Macon  Uy.  &  Light 
Oow  (Ga.  App.)  1018. 


{  217.  The  duty  of  inspecting  for  defects 
which  would  not  be  disclosed  by  superficial  ol>- 
servation  is  not  imposed  on  a  servant  employed 
to  operate  a  machine. — Hubbard  v.  Macon  Ry.  & 
Light  Co.  (Ga.  App.)  1018. 

*In  an  action  by  a  conductor  against  the 
company  for  injunes  caused  by  tae  sudden 
stopping  of  his  train  to  prevent  a  collision 
with  another  train,  plaintiff  held  to  have  assam- 
ed  the  risk  of  injury. — Cheek  t.  Seaboard  Air 
Line  Ry.  (S.  C.)  402. 

*A  servant  held  not  to  assume  the  risk  of  In- 
jury by  coming  in  contact  with  a  wire. — Latimer 
V,  General  Electric  Co.  (S.  C.)  438. 

8  203.  Assumption  of  risk  held  to  rest  in  the 
law  of  contract. — Hall  v.  Northwestern  B.  Co. 
(S.  0.)  848. 

*In  an  action  for  injuries  to  a  miner  by  the 
fall  of  slate  from  the  roof  of  a  hanlway,  plain- 
tiff held  not  to  have  assumed  the  risk. — Norton 
CVal  Co.  V.  Murphy  (Va.)  268. 

*A  motorman  killed  by  jumping  from  a  mine 
traction  motor  while  it  was  descending  a  grade 
held  to  have  assumed  the  risk. — Clinchfleld  Coal 
Co.  V.  Wheeler's  Adm'r  (Va.)  269. 

*An  employe  may  not  assume  that  his  employ- 
er has  performed  his  duty  of  furnishing  a  rea- 
sonably safe  place  in  which  to  work,  where 
the  employe  has  knowledge  of  facta  or  circum- 
stances which  would  indicate  to  a  reasonable 
man  that  the  assumption  was  not  justified.— 
Norton  Coal  Co.  v.  Hank's  Adm'r  (Va.)  335. 

In  an  action  against  a  railway  company  for 
the  death  of  a  brakeman  struck  by  an  overhead 
bridge,  instructions  held  properly  refused  in 
view  of  Code  1904,  t  12SWk.— ("hesaneake  & 
O.  Ry.  Co.  V.  Bowsey*8  Adm'r  (Va.)  363. 

8  217.  Risks  assumed  by  a  servant  determin- 
ed.—Buena  Vista  Extract  Co.  v.  Hickman  (Va.) 
804. 

8  217.  An  employ^,  injured  by  falling  into  a 
tub  in  a  tanning  plant,  held  to  have  assumed 
the  risk. — Buena  Vista  Extract  C!o.  v.  Hickman 
(Va.)  804. 

8  219.  Assumption  of  risk  held  to  rest  on  an 
agreement  of  the  servant  with  the  master. — 
Buena  Vista  Extract  Co.  v.  Hickman  (Va.)  804. 

*A  reasonably  safe  place  to  work,  with  re- 
spect to  the  ventilation  and  accumulation  of 
gases  in  a  mine,  after  the  owner  has  provided 
means  of  ventilation  and  employed  a  mine  boss 
and  fire  boss,  as  required  by  Code  1906,  K 
409,  410.  defined.— Squilache  v.  Tidewater  Coal 
&  Coke  Co.  (W.  Va.)  446. 

8  9.  —  Contrlbntovj  a«Klisene«  of 
■ervaat. 
8  227.  Contributory  negligence  is  a  matter 
relating  solely  to  torts,  and  is  governed  by  the 
principles  peculiarly  applicable  to  that  branch 
of  jurisprudence.— -Brown  v.  Rome  Mach.  & 
Foundry  Co.  (Ga.  App.)  720. 

*In  an  action  for  the  death  of  a  conductor, 
caused  by  the  derailment  of  a  car,  evidence  h^ld 
to  show  that  the  proximate  cause  of  the  acci- 
dent was  the  negligence  of  the  company,  and 
not  the  contributory  negligence  of  the  conductor. 
— Dortch  V.  Atlantic  Coast  Line  R.  Co.  (N.  C) 
616. 

•Ordinarily  jumping  on  or  off  a  moving  car  i» 
such  contributory  neRligence  as  bars  a  recovery 
for  the  injuries  received. — Dortch  v,  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  610. 

8  248.  That  a  railway  flagman  was  boarding 
a  car.  when  under  the  rules  he  should  have  been 
elsewhere,  held  not  to  relieve  the  company  from 
liability  for  injury  to  him  caused  by  a  negli- 
gent coupling.— Meacham  v.  Southern  B,  Ok 
(N.  C.)  879. 


*  Point  anaotated.    See  ayUabiu. 
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t  233.  It  is  contributory  negligence  for  an 
«mploy€  to  pass  t>etween  two  cars  when,  by 
walking  from  70  to  90  feet,  he  could  liave  walk- 
ed around  the  train,  of  which  the  two  cars  were 
«  IMrt.— Beck  T.  Southern  Rj.  Co.  (N.  G.)  883. 

*A  servant  held  not  guilty  of  contributory 
Degligence  in  failing  to  talce  precautions  to 
.aroia  contact  with  an  electrically  charged  wire. 
—Latimer  t.  Qeneral  Electric  Co.  (S.  C.)  438. 

I  227.  Contributory  negligence  of  an  employ^ 
defined.— Hall  ▼.  Northwestern  R.  Co.  (S.  C.) 
848. 

A  mine  motorman  held  guilty  of  contributory 
negligence  luirring  recovery  for  his  death,  which 
was  caused,  while  he  was  backing  the  motor 
with  the  trolley  pole  in  front,  by  the  pole  leav- 
ing the  wire,  resulting  in  roof  supports  being 
Inocked  down  and  slate  falling  upon  him.— 
Williams'  Adm'r  v.  Norton  Coal  Co.  (Va.)  342. 

*In  an  action  against  a  railway  company  for 
the  death  of  a.  freight  brakeman  struck  by  an 
•overhead  bridge,  effect  of  his  knowledge  of  the 
dangerous  condition  of  the  bridge  stated. — Chesa- 
peake &  O.  Ry.  Co.  v.  Rowsey's  Adm'r  (Va.) 

$10.  —  Hatiive  «aA  Com  of  remedy. 

i  250.  An  action  by  a  servant  for  personal 
injuries  presents  a  case  of  tort,  in  which  the 
broken  duty  "flows  from  relations  created  by 
contract."— Brown  v.  Rome  Mach.  &  Foundry 
Co.  (Ga.  App.)  720. 

{11.  Pleadlnc. 

A_  petition  for  injuries  to  a  servant  held  not 
subject  to  general  demurrer  for  want  of  facts, 
l)ut  subject  to  special  demurrer  for  failure  to 
name  the  alleged  a^ent  or  foreman  by  whom 
plaintitr  was  directed  to  pass  under  the  scaffold 
that  fell,  and  to  plead  the  latter's  duties.— Gen- 
-eral  Supply  &  Construction  Co.  v.  Lawton  (Qa.) 
293. 

*A  petition  in  an  action  by  a  minor  against 
bis  master  held  to  state  a  cause  of  action. — 
Hobbs  V.  Small  (Ga.  App.)  91. 

*In  an  action  for  personal  injuries  received 
through  a  dangerous  condition  in  place  of  em- 
ployment, an  allegation  that  the  servant  did 
not  know  of  the  defect  is  sufficient  as  alleging 
actual  lack  of  knowledge;  but  freedom  from 
implied  knowledge  can  be  alleged  only  in  the 
form  of  a  legal  conclusion  when  the  facts  set 
forth  circumstances  relieving  the  plaintiff  from 
such  an  Imputation.— Taylor  v.  \'irginia-Caro- 
lina  Chemical  Co.  (Ga.  App.)  470 ;  Virginia- 
Carolina  Chemical  Co.  t.  Taylor,  Id. 

In  an  action  for  death  of  a  servant,  a  count 
in  a  declaration  merely  alleging  that  deceased 
was  a  miner  and  was  killed  by  defendant's 
unsafe  ways,  appliances,  and  machinery,  etc., 
held  fatally  defective.— Clinchfield  Coal  Co.  t. 
Wheeler's  Adm'r  (Va.)  269. 

Allegations  in  an  action  against  a  railway 
company  for  the  death  of  a  brakeman  struck 
by  an  overhead  bridge  held  to  sufficiently  show 
the  nature  of  negligence  relied  upon  by  plain- 
tiff.—Chesapeake  &  O.  Ry.  Co.  V.  Rowsey's 
Adm'r  (Va.)  363. 

f  256.  A  declaration  for  injury  to  an  employ^ 
Jield  sufficient.— Seal  v,  Virginia  Portland  Ce- 
ment Co.  (Va.)  795. 

§  258.  A  declaration  for  injury  to  an  employe 
Iteld  sufficient,  though  it  does  not  expressly 
-state  that  the  injury  was  due  to  defendant')) 
negligence. — Seal  v.  Virginia  Portland  Cement 
Co.  (Va.)  795. 

'Declaration  in  an  action  by  a  servant  for 
Injuries  held  good,  without  alleging  the  duties 
violated,  where  allegation  suiliciently  shows 
what  the  duties  were. — Sguilacbe  v.  Tidewa- 
ter Coal  &  Coke  Co.  (W.  Va.)  446. 


f  12.  — >  XiTldenee. 

In  an  action  against  a  master  for  injuries  to 
a  servant  by  being  jerked  from  the  step  of  the 
pilot  of  an  engine,  evidence  held  to  sustain  a 
verdict  against  the  railroad  company.— Atlanta, 
K.  &  N.  Ry.  Co.  V.  Tilson  (Ga.)  281. 

*In  an  action  for  injury  to  an  employs,  cer- 
tain evidence  held  proper  to  show  the  compe- 
tency or  incompetency  of  fellow  servants.— 
Merchants'  &  Miners'  Transp.  Co.  v.  Corcoran 
(Ga.  App.)  130. 

Evidence  in  an  action  for  injury  to  an  em- 
p]oy£  held  to  support  a  verdict  m  Iiis  favor. 
—Merchants'  &  Miners'  Transp.  Co.  v.  Corcor- 
an (Ga.  App.)  130. 

i  265.  Where  an  employe  was  hurt  by  steam 
from  a  stationary  engine  in  the  power  plant 
of  an  electric  street  railway  company.  Civ.  Code 
1895,  i  2321,  raising  a  presumption  of  negli- 
f;ence  against  railroad  companies  when  damage 
IS  done  by  the  running  of  a  locomotive  or  other 
machinery,  is  not  applicable.— Hubbard  v,  Macon 
Ry.  &  Light  Co.  (Ga.  App.)  1018. 

I  281.  Evidence,  in  an  action  against  a  rail- 
way company  for  injury  to  a  flagman,  caused 
by  a  violent  coupling,  held  insufficient  to  estab- 
lish contributory  negligence. — Meacham  v.  South- 
em  R.  Co.  (N.  C.)  879. 

i  278.  Evidence,  In  an  action  against  a  rail- 
way cominny  for  injnry  to  a  flagman  caused 
by  a  violent  coupling,  held  to  show  the  company 
was  negligent. — Meacham  v.  Southern  R.  Co. 
(N.  C.)  879. 

t  274.  To  negative  contributory  negligence, 
an  employ^  could  testify  that  he  did  not  cause 
the  fall  of  a  timber,  which  caused  his  injury, 
while  he  was  helping  to  carry  it.— Rushing  v. 
Seaboard  Air  Line  Ry.  Co.  (N.  C.)  890. 

§  265.  A  servant,  injured  by  an  alleged  de- 
fective appliance,  in  order  to  Recover  must  show 
the  defect,  knowledge,  or  notice  thereof  to  the 
master,  and  that  the  defect  was  the  proximate 
cause  of  the  injury.— Cotton  t.  North  Carolina 
R.  R.  Co.  (N.  C.)  1093. 

'Evidence  that  a  conductor  of  a  train  was 
killed  while  attending  to  his  duties  in  the  com- 
pany's yard  as  the  direct  result  of  a  misplaced 
switch  held  to  make  a  prima  facie  case  of  neg- 
ligence agitingt  the  company. — ^Trimmier  v.  At- 
lantic &  C.  A.  L.  Ry.  Co.  (S.  C.)  209. 

In  an  action  by  a  conductor  against  the  com- 
pany for  injuries  caused  by  the  sudden  stop- 
ping of  his  train  to  ^prevent  a  collision  with  an- 
other train,  the  evidence  held  not  to  show  a 
violation  of  the  company's  rules  by  the  crew 
of  the  other  train. — Cheek  v.  Seaboard  Air  Line 
Ry.  (8.  C.)  402. 

*In  an  action  for  death  of  a  servant,  defend- 
ant is  not  liable  unles^s  there  is  affirmative  and 
preponderating  proof  of  defendant's  negligence. 
—Clinchfield  Coal  Co.  v.  Wheeler's  Adm'r  (Va.) 
269. 

*In  an  action  for  death  of  a  servant,  evidence 
held  insufficient  to  establish  defendant's  negli- 
gence, either  in  providing  a  defective  or  unsafe 
motor  on  which  decedent  was  employed. — Clinch- 
field  Coal  Co.  v.  Wheeler's  Adm'r  (Va.)  269. 

In  an  action  for  decedent's  death  while  re- 
pairing tracks  in  a  mine,  a  question  to  a  wit- 
ness held  not  properly  limited. — Norton  Coal  Co. 
V.  Hank's  Adm'r  (Va.)  335. 

*In  an  action  for  the  death  of  decedent  in  a 
place  where  he  bad  been  assigned  to  work  by 
defendant's  mine  foreman,  plaintiff  could  prove 
that  under  defendant's  rules  it  was  the  fore- 
man's duty  to  warn  employ*^  of  the  known  dan- 
gerous condition  of  the  roof.— Norton  Coal  Co. 
V.  Hank's  Adm'r  (Va.)  335. 

'Evidence  In  an  action  against  a  railway  com- 
pany for  the  death  of  a  brakeman  struck  by 
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an  orerhead  bridge  held  to  sustain  a  verdict  for 
plaintiff.— Gliesapeake  &  O.  Ry.  Co.  t.  Rowsey's 
Adm'r  (Va.)  36a. 

*In  an  action  against  a  railway  company  for 
the  death  of  a  bralceman  struck  by  an  overhead 
bridge,  the  burden  was  on  the  company  to  show 
that  decedent  was  guilty  of  contributory  negli- 
gence, unless  such  negligence  appeared  from 
plaintifTs  evidence. — Chesapeake  &  O.  Ry.  Co. 
V.  Rowsey's  Adm'r  (Va.)  363. 

Res  ipsa  loquitur  doctrine  held  not  applicable 
in  favor  of  defendant  in  an  action  against  a 
railway  comi>any  for  the  death  of  a  brakeman 
apparently  caused  by  his  being  struck  by  an 
overhead  bridge.— Chesapeake  &  O.  Ry.  Co.  t. 
Rowsey's  Adm'r  (Va.)  ^. 

i  277.  In  an  action  against  a  railway  com- 
pany for  injuries  to  one  employed  by  freight 
conductor,  evidence  held  not  to  authorize  a  re- 
covery on  the  ground  of  the  existence  of  the 
relation  of  master  and  servant. — ^Taylor  v.  Bal- 
Umore  &  O.  R.  Co.  (Va.)  798. 

S  268.    In  an  action  against  a  railway  com- 

Sany  for  injuries  to  a  freight  conductor,  evi- 
ence  of  the  custom  of  other  railroads  as  to 
the  authority  of  freight  conductors  to  employ 
help  held  inadmissible. — Taylor  v.  Baltimore  & 
O.  R.  Co.  (Va.)  798. 

*T1>e  fire  boss  of  a  mine  is  not  shown  to  be 
incompetent  merely  because  of  his  want  of 
knowledge  of  the  use  of  an  anemometer. — 
Squilache  t.  Tidewater  Coal  &  Coke  (3o.  (W. 
Va.)  446. 

1 13.  — —  Qneitioiu  Cor  Jii>y> 

{  286.  Where  plaintiff  clearly  proved  that 
he  was  injured  by  a  latent  defect  in  a  machine, 
the  question  of  the  master's  negligence  was  for 
the  jury.— Hubbard  v.  Macon  Ry.  &  Light  Co. 
(Ga.  App.)  1018. 

{  284.  Under  the  evidence,  in  an  action  for 
injury  to  a  railway  employ^  caused  by  a  timber 
falling  while  being  carried,  a  nonsuit  held  prop- 
erly denied.— Rustling  r.  Seaboard  Air  Line  Ry. 
Co.  (N.  C.)  890. 

f  285.  In  an  action  for  injuries  to  a  servant, 
evidence  held  to  require  submission  of  a  mas- 
tert  negligence  to  the  jury.— Cotton  T.  North 
Carolina  R.  R.  Co.  (N.  C.)  1093. 

*In  an  action  against  a  railroad  company  for 
the  death  of  an  employ^,  where  negligence  of 
the  defendant  is  shown,  the  question  whether 
such  negligence  or  the  negligence  of  the  deceased 
caused  the  injury  is  for  the  jury. — Trimmier 
V.  Atlantic  &  C.  A.  L.  Ry.  Co.  (8.  C.)  209. 

*In  an  action  for  injuries  to  a  servant,  the 
evidence  of  negligence  of  the  master  held  suf- 
ficient to  go  to  the  jury. — Latimer  v.  General 
Electric  Co.  (S.  C.)  438. 

i  288.  Whether  a  freight  conductor,  injured 
while  coupling  cars,  assumed  the  risk,  held  for 
the  jury.— Hall  v.  Northwestern  R.  Co.  (S.  C.) 
84a 

S  288.  Whether  a  freight  conductor,  injured 
while  coupling  defective  cars,  voluntarily  op- 
erated them  within  Const,  art.  9,  8  15,  held  for 
the  jury.— Hall  v.  Northwestern  R.  Co.  (S.  C.) 
848. 

I  288.  Whether  a  freight  conductor,  injur- 
ed while  coupling  cars  by  being  caught  between 
the  buffers,  was  guilty  of  contributory  negli- 
gence in  going  between  the  cars,  held  for  the 
jury.— Hall  v.  Northwestern  R.  Co.  (S.  C.)  84a 

§  289.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  freight  conductor  while 
coupling  defective  cars,  the  refusal  to  grant  a 
motion  for  a  nonsuit  held  proper. — Hall  v. 
Northwestern  R.  Co.  (S.  C.)  848. 

S  289.  A  railroad  company,  creating  by  its 
negligence    an  'emergency   justifying   a    freight 


conductor  in  ^ing  between  cars  to  conple  them, 
held  not  entitled  to  show  that  the  conductor 
was  negligent  as  a  matter  of  law  because  of  a 
slight  miscalculation  in  the  usual  position  of 
danger.- Hall  v.  Northwestern  R.  Co.  (8.  C) 
84a 

{  289.  A  servant  in  entering  the  employment 
held  to  assume  the  risk  of  his  own  errors  cran- 
mitted  in  his  usual  service. — Hall  v.  Northwest- 
em  R.  Co.  (8.  C.)  84a 

*In  an  action  for  injuries  to  a  coal  miner  by 
the  falling  of  slate  from  the  roof,  plaintiff  held 
not  negligent  as  a  matter  of  law. — Norton 
Coal  Co.  v.  Muiphy  (Va.)  26a 

{  14.  .—  Inatrnctlona. 

Instruction  held  erroneous  as  intimating  the 
opinion  of  the  trial  judge  as  to  what  had  or  had 
not  been  proved  in  violation  of  Civ.  Code  1885, 
8  4334.— Lay  v.  NashvUle,  C.  &  St  L.  Ry.  Co. 
(Ga.)  188. 

That  the  trial  judge,  in  an  action  for  injnrie? 
to  a  servant,  used  the  term  "ordinary  care"  in 
his  charge,  instead  of  "ordinary  care  and  dili- 
gence," and  did  not  use  the  expression  "skill 
and  diligence,"  held  not  to  require  a  reversal, 
where  the  jury  were  not  misled. — Atlanta,  K.  & 
N.  Ry.  Co.  V.  Tilson  (Ga.)  281, 

S  288.  A  servant  held  not  as  a  matter  of 
law  to  have  assumed  the  risk  of  continuing  to 
work  in  the  face  of  an  increased  hazard  due 
to  a  sudden  negligent  act  of  the  master. — Brown 
V.  Rome  Mach.  &  Foundry  Co.  (6a.  App.)  720. 

{  289.  Whether  an  apprentice  moulder  was 
guilty  of  contributory  negligence  so  as  to  bar  a 
recovery  held  for  the  jury.— Brown  v.  Rome 
Mach.  &  Foundry  Co.  (Ga.  App.)  720. 

*In  an  action  for  the  death  of  a  conductor, 
occasioned  by  his  jumping  from  a  car  jumping 
the  track,  an  instruction  held  to  properly  pre- 
sent the  issne  of  contribuhiry  negligence  in 
jumping  from  the  car.— Dortch  v.  Atlantic 
Coast  Line  R.  Co.  (N.  O.)  61& 

I  295.  An  instruction,  in  an  action  for  injury 
to  a  railway  employ^,  held  not  subject  to  com- 
plaint by  defendant.— Rushing  v.  Seaboard  Air 
Line  Ry.  Co.  (N.  C.)  890. 

In  an  action  by  a  conductor  against  the  com- 
pany for  injuries  caused  by  the  sadden  stop- 
ping of  his  train  to  prevent  collision  with  an- 
other train,  an  instruction  held  not  misleaiUng. 
—Cheek  v.  Seaboard  Air  Line  Ry.  (S.  C.)  4^ 

i  295.  In  an  action  against  a  railway  com- 
pany for  injuries  to  an  employ^,  an  instruc- 
tion held  not  erroneous  as  making  assumption  of 
risk  to  depend  on  reasonable  care.— Hall  ▼. 
Northwestern  R.  Co.  (S.  O.)  84a 

*In  an  action  against  a  railway  company 
for  death  of  a  brakeman  killed  by  an  overhead 
bridge,  an  instruction  embodying  Code  1904,  i 
1294k,  held  not  error. — Chesapeake  &  O.  Ry. 
Co.  V.  Rowsey's  Adm'r  (Va.)  363. 

i  IS.  ZiUbtUtlea    for    Injuries    to    third 
poraoma. 

I  329.  In  a  suit  for  damages  by  an  employ^ 
against  a  railroad  and  the  engineer  in  charge 
of  the  train,  the  petition  held  subject  to  demur- 
rer by  the  engineer. — Southern  Ry.  Co.  v.  Cash 
(Ga.)  823. 

*One  contracting  to  cut  for  another  timber 
into  saw  logs  and  deliver  the  same  held  an  in- 
dependent contractor. — Gay  v.  Roanoke  R.  & 
Lumber  Co.  (N.  C.)  436. 

*Where  a  contract  is  for  a  lawful  end,  and 
there  has  been  no  negligence  in  selecting  a  suit- 
able person  in  respect  to  it,  and  the  person  for 
whom  the  work  is  to  be  done  is  interested  only 
in  the  ultimate  result  thereof,  he  is  not  liable 
to  third  persons  for  the  negligence  of  the  con- 
tractor.—Gay  V.  Roanoke  R.  &  Lumber  Co.  (X. 
C.)  436. 
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'Ponitive  damages  held  allowable  against  the 
master  for  acts  of  servant,  without  proof  of 
direction  or  ratification  by  master. — Taber  v. 
Seaboard  Air  Line  By.  (S.  O.)  311. 

{16.  laterferenoe  with  the  relation  hy 
third  persona. 

Members  of  a  labor  union,  either  individually 
or  as  an  association,  hare  no  right  by  force, 
menace,  or  intimidation  to  prevent  others  from 
working  upon  such  terms  as  they  are  willing 
to  accept,  or  to  hinder  by  such  means  any  per- 
son from  employing  laborers. — Jones  v.  E. 
Van  Winkle  Gin  &  Machine  Works  (Ga.)  236. 

It  is  onlawf al  for  any  person  or  association  to 
interfere  with  the  business  of  another  by  men- 
aces, force,  or  intimidation,  so  as  to  prevent 
others  from  enterini;  into,  or  remaining  in,  his 
service. — Jones  v.  E.  Van  Winkle  Gin  &  Ma- 
chine Works  Co.  (Ga.)  236. 


MATERIALITY. 

Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law.  I  9. 

MAXIMS. 

Of  equity,  see  Equity,  {  1. 

MEASURE  OF  DAMAGES. 

See  Damages,  |  4. 

For  breach  of  contract  of  sale,  see  Sales,  {{ 

6,  7. 
For  breach  of  covenant,  see  Covenants,  |  8. 
On  replevin,  see  Replevin,  |  4. 

MEASURES. 

See  Weights  and  Measures. 

MECHANICS'  LIENS. 

I  1.     Enforoement. 

*A  materialman  who  has  furnished  articles 
to  a  contractor  cannot  maintain  a  separate  ac- 
tion against  the  landowner  until  he  has  first  ob- 
tained a  judgment  against  the  contractor.— Buck 
V.  Tifton  Mfg.  Co.  (Ga.  App.)  107. 

*A  suit  to  enforce  a  mechanic's  lien  being 
a  proceeding  in  equity,  held  that,  where  the 
court  has  once  acquired  jurisdiction,  it  may 
under  its  general  power  render  a  personal  decree 
for  the  indebtedness  sought  to  be  secured  by 
the  mechanic's  lien,  though  the  right  to  that 
lien  is  not  then  established,  and  may  appoint 
a  commissioner  to  take  the  evidence  and  re- 
port whether  complainants  are  entitled  to  a 
lien. — Johnston  &  Grommett  Bros.  v.  Bunn  & 
Monteiro  (Va.)  341. 


MEDICINES. 


See  Druggists. 


MEMORANDA. 

Required  by  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  I  8. 

MENTAL  CAPACITY. 

Hearsay  evidence,  see  Evidence,  (  8. 
-   ■  ■         •■  -    -      e.  111. 


OpiniMi  evidence,  see  Evidence, 


MENTAL  SUFFERING. 

As  element  of  damages  in  general,  see  Damages, 

I  2. 
Recovery  for,  caused  by  nondelivery  of  telegram, 

see  Telegraphs  and  Telephones,  {  2. 


MERGER. 

Of  cause  of  action  in  judgment,  see  Judgment, 
§  6. 

MESNE  PROFITS. 

In  ejectment,  see  Eljectment,  g  5. 

MINES  AND  MINERALS. 

Mineowners  as  employers,  see  Master  and  Serv- 
ant, H  4-13. 

I    1.    Title,   oonTeyaaces,   aad   coatraets. 

Defendant,  having  acquired  title  to  certain 
land  in  which  complainant  owned  the  underlying 
minerals,  held  not  entitled  to  set  up  the  defense 
of  laches  against  complainant's  claim,  unless 
complainant  had  delayed  an  unreasonble  time 
after  knowledge  that  defendant  was  claiming 
title  to  both  the  surface  and  underlying  miner- 
als.—Steinman  V.  Jessee  (Va.)  275. 

In  a  suit  to  quiet  title  to  mineral  rights  in 
certain  land,  facts  alleged  in  the  bill  held  suffi- 
cient to  excuse  complainant's  delay. — Steinman 
V.  Jessee  (Va.)  275. 

Complainant's  right  to  relief  in  a  salt  to  quiet 
his  title  to  minerals  underlying  certain  land 
held  not  barred  by  laches.— Steinman  v.  Jessee 
(Va.)  275. 

The  right  of  the  owner  of  the  surface  and  of 
the  minerals  thereunder  stated,  where  the  min- 
erals are  separated  from  the  land  by  convey- 
ance or  reservation. — Yellow  Poplar  Lumber  Co. 
T.  Thompson's  Heirs  (Va.)  358. 

t  55.  Evidence  held  insufficient  to  show  that 
defendant  and  its  predecessors  acquired  title  to 
coal  under  land  with  notice  of  plaintiffs  rights 
thereto.— Crane's  Nest  Coal  &  Coke  Co.  ▼.  Vir- 
ginia Iron,  Coal  &  Coke  Co.  (Va.)  954. 

I  8.     Operatloa  of  wlaesi  quarries,  and 
wells. 

Blining  partners,  operating  oil  leases,  having 
divided  the  product  of  the  business  by  {^ving 
to  each  his  snare  in  severalty,  no  lien  exists  on 
the  product  thus  divided  for  advances  by  a  part- 
ner; but  the  lien  remains  valid  on  the  social 
property  used  in  operating  the  leaseholds. — 
Greenlee  v.  Steelsmith  (W.  Va.)  459. 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

See  False  Pretenses;  Fraud. 

Affecting  validity  of  release,  see  Release,  {  1. 

MISTAKE. 

Ground    for   reformation   of   instruments,    see 
Reformation  of  Instruments,  {§  1,  2. 

MITIGATION. 

Of  damages,  see  Damages,  {  2. 


'Point  amiotated.   See  syllabus. 
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MODIFICATION. 

Of  contract,  sec  Vendor  and  Purchaser,  {  2. 
Of  judgment  or  order  on  appeal,  see  Api>eal  and 
Error,  $  23. 

MONEY  RECEIVED. 

I  4.  Where  a  single  mortgage  is  taken  for 
two  separate  amounts  due  different  parties,  held, 
upon  a  suit  by  one  of  the  parties  secured  against 
the  other  for  money  had  and  received,  that  de- 
fendant could  show  that  the  mortgage  was  col- 
lected only  as  to  the  amount  due  him. — Bass  t. 
West  Point  Wholesale  Grocery  Ck).  (Ga.  App.) 
1004. 

{  17.  Declaration  held  to  sufficiently  set  out  a 
cause  of  action  for  money  had  and  received,  and 
properly  permitted  to  bie  amplified  by  amend- 
ment—Bass T.  West  Point  Wholesale  Grocery 
Co.  (Oa.  App.)  1004. 

MONOPOLIES. 

Grants  of  privileges  or  immunities,  see  Con- 
stitutional Law,  i  4. 

MORTGAGES. 

Action  between  mortgagees  under  single  mort- 
gage for  money  received,  see  Money  Received. 

Conclusiveness  of  judgment  affecting  parties 
to  mortgages,  see  Judgment,  §  7. 

Conclusiveness  of  judgment  of  foreclosure,  see 
Judgment,  g  7. 

Declarations  of  mortgagor  as  evidence,  see  Evi- 
dence, {  6. 

Equity  of  redemption  in  land  devised,  see  Wills, 

Elstoppel  to  assert  equity  of  redemption,  see 
Estoppel,  g  1. 

Interest  of  grantor  in  deed  of  trust  as  not  sub- 
ject to  execution  before  redemption,  see  Ex- 
ecution, {  1. 

Of  devised  property,  see  Wills,  8  11. 

Of  personal  property,  see  Chattel  Mortgages. 

Relation  of  landlord  and  tenant  distinguished 
from  mortgagor  and  mortgagee,  see  Landlord 
and  Tenant,  {  1. 

Title  given  by  as  sufficient  to  support  eject- 
ment, see  Ejectment,  {  1. 

I   1.    Beqnlsltea  and  Talidity. 

•Mortgage  defined.— Wilson  v.  Fisher  {N.  C.) 
622. 

*An  agreement,  at  the  execution  of  a  mort- 
gage, to  surrender  the  equity  of  redemption  for 
a  fixed  amount,  held  invalid.— Wilson  v.  Fisher 
(N.  C.)  622. 

•Deed  considered,  and  held  an  equitable  mort- 
gage.—Wilson  V.  Fisher  (N.  0.)  622. 

•Evidence  held  to  show  that  the  transaction 
was  a  loan  and  not  an  absolute  conveyance. — 
Wilson  V.  Fisher  (N.  0.)  622. 

•A  deed  held  under  certain  conditions  to  be 
a  mortgage.— Froidevaux  y.  Jordon  (W.  Va.) 
680. 

{  2.     Oonstniotloii  and  opeTatlon. 

•Failure  of  a  register  of  deeds  to  properly 
index  a  mortgage  against  the  name  of  one  of 
the  mortgagors  held  not  to  release  the  land  of 
such  mortgagor  from  the  lien  of  the  mortgage 
in  favor  of  a  subspquent  purchaser. — Eureka 
Lumber  Co.  v.  Satchwell  (N.  C.)  310. 

•That  which  is  a  mortgage  in  its  inception 
held  to  remain  a  mortgage,  unless  changed  by 
a  new  contract  or  subsequent  parol  agreement 
waiving  mortgagor's  equity.— Froidevaux  v. 
Jordan  (W.  Va.)  686. 


f  3.     Bicbta  and  llablUtlea  of  partlM. 

•Mortgagee  held  entitled  to  set  off  permanent 
improvements  against  rents.- Wilson  t.  Fisher 
(N.  C.)  622. 

{  4.    Foreclonue   Itr  exn«is«   of  power 
of  sale. 

The  mortgagee  or  the  assignee  of  a  bond, 
signed  by  two  who,  on  the  face  of  the  mort- 
gage, appeared  to  be  co-principals,  may  not  be 
required  to  defer  collection  of  the  debt  till 
the  debtors  adjusted  their  liability  between 
themselves. — Eureka  Lumber  Co.  t.  Satchwell 
(N.  O.)  310. 

{  362.  A  sale  of  mortgaged  property  by  a 
mortgagee  under  a  power  in  the  mortgage  and  a 
purchase  by  himself  held  void  or  voidable  at 
the  election  of  the  mortgagor.— Rich  t.  Morieey 
(N.  C.)  762. 

i  362.  A  mortgagee  in  exercising  a  power 
of  sale  in  the  mortgage  is  a  trustee,  end  the 
rule  prohibiting  a  trustee  from  purchasing  the 
propertly  held  by  him  in  trust  and  acquiring 
title  as  against  the  cestui  que  trust  applies. — 
Rich  v.  Morlsey  (N.  C.)  762. 

I  S.     Fereclonire  by  aetioa. 

S  564.  Where  property  levied  on  under  a 
mortgage  fi.  fa.  is  sold  under  Civ.  Code  1895, 
{{  5463,  5464,  plaintiff  in  such  a.  fa.  cannot 
complain  that  on  distribution  of  the  funds  from 
the  sale  the  court  awards  a  portion  to  the  hold- 
er of  an  older  mortgage  creating  a  lien  on  the 
property  aaii,  though  it  had  not  been  foreclosed. 
—Cincinnati  Cordage  &  Paper  Co.  t.  Dodson 
Printers'  Supply  Co.  (Ga.)  810. 

{  564.  A  sale  on  a  mortgage  fi.  fa.,  under 
Civ.  Code,  1895,  {{  5463,  5464.  devests  all  Uens 
in  the  property  sold,  and  they  attach  to  the 
money  raised  by  the  sale. — Cincinnati  Cordage 
&  Paper  Co.  t.  Dodson  Printers'  Supply  Co. 
(Ga.)  810. 

Measure  of  a  mortgagee's  recovery,  on  the 
mortgagor's  default  in  delivering  cotton,  stated. 
—Walker  ▼.  Venters  (N.  C.)  510. 

•Only  in  rare  instances  may  strict  foreclosure 
be  had. — Froidevaux  v.  Jordan  (W.  Va.)  686. 

S   6.    Bedemptioa. 

i  597.  If  the  heir  of  a  mortgagor  whose 
property  had  been  acquired  by  the  mortgagee 
under  an  attempted  mortgage  sale,  and  who 
was  devised  part  of  it  hy  tne  mortgagee,  enter- 
ed upon  and  accepted  the  land  under  the  virill 
knowing  of  the  mortgage,  and  the  attempted 
sale  and  that  the  mortgagee  had  devised  it  to 
her.  she  ratified  the  sale,  and  could  not  redeem. 
—Rich  V.  Morisey  (N.  C.)  762. 

(  597.  The  heir  of  a  mortgagor  whose  land 
was  taken  by  the  mortgagee  under  an  attempted 
mortgage  sale  held  not  as  a  matter  of  law  to 
have  ratified  the  sale  by  accepting  part  of  the 
land  as  a  devise  from  the  mortgagee. — Rich  v. 
Morisey  (N.  C.)  762. 

§  600.  An  heir  upon  redeeming  land  illegally 
sold  under  a  mortgage  given  by  her  father, 
which  she  could  have  redeemed  at  his  death, 
held  required  to  pay  his  debts  to  which  the 
land  would  have  been  subjected  had  it  been 
redeemed  at  that  time. — Rich  v.  Morisey  (N.  C.) 
762. 

i  600.  While  an  illegal  mortgage  sale  will 
be  set  aside  and  redemption  allowed,  the  one 
redeeming  must  account  for  the  purchase  mon- 
ey, at  least  to  the  extent  that  the  land  has 
been  exonerated  from  the  claims  upon  it. — 
Rich  v.  Morisey  (N.  G.)  762. 

I  617.  In  an  action  to  redeem  land  purchas- 
ed by  a  mortgagee  at  his  own  sale  under  the 
mortgage,  after  the  mortgagor's  death,  evidence 
of  the  insolvency  of  the  mortgagor  when  he 
died  was  irrelevant— Rich  t.  Moria«y  (N.  CO 
762. 


*Polnt  annotated.   See  syllabna. 
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{  619.  In  an  action  by  the  heir  of  a  de- 
ceased mortgagor  against  the  estate  of  the  de- 
ceased mortgagee  and  his  devisees  of  the  land 
to  redeem,  where  the  right  to  redeem  was  ad- 
judged, the  court  could  order  a  reference  to 
ascertain  the  status  of  the  account  between  the 
parties,  or  could  ascertain  the  facta  from  the 
pleadings  and  questions  submitted  to  the  jnry. 
—Rich  ▼.  Morisey  (N.  C.)  762. 

MOTIONS. 

Relating  to  pleadings,  see  Pleading,  |  8. 

For  particular  pvrpo$et  or  relief. 

Arrest  of  judgment  in  civil  actions,  see  Judg- 
ment, i  1. 

Arrest  of  judgment  in  criminal  prosecutions, 
see  Criminal  Law,  8  26. 

Change  of  venue  in  civil  actions,  see  Venue,  i  2. 

Continiiance  in  civil  actions,  see  Continuance. 

Direction  of  verdict  in  civil  actions,  see  Trial, 
«  5. 

Discontinnanoe  of  action,  see  Dismissal  and  Non- 
suit, i  1. 

Dismissal  of  appeal  or  writ  of  error,  see  Appeal 
and  Error,  f  8. 

Dismissal  or  nonsuit  on  trial,  see  Trial,  {  6. 

New  trial  in  civil  actions,  see  New  Trial,  |  2. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,  S  26. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  {  3. 

Striking  out  evidence,  see  Trial,  i  3. 

Vacation  of  judgment,  see  Judgment,  (  3. 

MUNICIPAL  CORPORATIONS. 

See  Counties ;  Schools  and  School  Districts,  8  !• 

Annexation  of  territory  as  impairing  obligation 
of  contracts,  see  Constitutional  Law,  i  3. 

Authority  of  officer  to  shoot  in  making  arrest 
for  violation  of  municipal  ordinance,  see  Ar- 
rest. {  1. 

Cumulative  punishments  under  municipal  ordi- 
nances, see  Criminal  Law,  g  28. 

Determination  and  disposition  of  cause  on  ap- 
peal or  writ  of  error  in  action  to  restrain  act 
of  city,  see  Appeal  and  Error,  $  22. 

Dismissal  of  appeal  from  order  dissolving  order 
restraining  act  of  city,  see  Appeal  and  Error, 
I  8. 

Injunction  affecting,  see  Injunction,  |(  3,  4. 

Jurisdiction  of  justice  of  the  peace  of  action  for 
fine  for  digging  up  street  as  dependent  on  title 
to  real  estate  being  involved,  see  Justices  of 
the  Peace,  i  1. 

I^ws  impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  i  3. 

Mandamus,  see  Mandamus,  ff  1,  2. 

Merger  of  offenses  affecting  jurisdiction  of  city 
court,   see  Criminal  Law,  {  1. 

Notice  of  special  assessment  as  denial  of  due 
process  of  law,  see  Constitutional  Law,  {  6. 

Ordinances  relating  to  intoxicating  liquors,  see 
Intoxicating  Liquors. 

Prohibition  against  wrongful  exercise  of  juris- 
diction of  prosecution  for  violation  of  ordi- 
.  nance,  see  Prohibition,  }  1. 

Regulation  of  railroads,  see  Railroads,  {  5. 

Regulation  of  water  rates,  see  Waters  and  Wa- 
ter Courses,  g  3. 

Review  on  appeal  or  writ  of  errop  of  findings 
of  court  in  action  ,to  restrain  collection  of 
taxes  in  territory  annexed  to  city,  see  Ap- 
peal and  Error,  i  13. 

Right  of  telephone  company  in  street,  see  Tele- 
graphs and  Telephones,  J  1. 

Street  railroads,  see  Street  Railroads. 

Transfer  of  criminal  prosecntions  for  misde- 
meanors to  city  court,  see  Criminal  Law,  g  2. 

Validity  of  law  enlarging  corporate  limits  of 
city,  see  Statutes,  g  1. 

Water  supply,  see  Waters  and  Water  Courses, 
i  8. 


I   1.    Creation,       altenttloB,       ezlstenee, 
and  dlaaolntloii. 

g  29.  Priv.  Laws  1907,  p.  1292,  c.  489,  g  1. 
enlarging^  the  corporate  limits  of  the  city  of 
Fayetteville,  and  defining  the  boundaries  of  the 
annexed  territory,  held  not  void  on  its  face  for 
uncertainty  of  description  of  the  boundaries. — 
Lutterioh  v.  City  of  Fayetteville  (N.  C.)  758. 

g  29.  The  enlargement  of  municipal  bound- 
aries by  annexing  new  territory  and  the  con- 
sequent extension  of  the  corporate  jurisdiction, 
including  that  of  taxation,  held  solely  a  matter 
of  legislative  discretion,  in  the  absence  of  con- 
stitutional restrictions.— Lutterioh  v.  City  of 
Fayetteville  (N.  C.)  758. 

g  34.  Under  Priv.  Acts  1907,  p.  1292,  c. 
4w,  ratified  March  11,  1907,  annexing  certain 
territory  to  the  city  of  Fayetteville,  held  that 
all  qualified  voters,  in  tx>th  the  old  and  the 
annexed  territory,  were  entitled  to  register  and 
participate  in  the  election  to  ratify  the  an- 
nexing act.— Lutterioh  v.  City  of  Fayetteville 
(N.  C.)  758. 

A  municipal  boundary  located  by  commis- 
sioners and  recognized  by  the  public  and  Legis- 
lature held  not  to  be  overthrown  by  subsequent 
measurements  not  recognized  by  the  Legisla- 
ture, though  tending  to  show  some  departure 
from  the  limits  as  specified  in  the  charter. — 
Marslia  v.  Richland  County  (S.  C.)  4. 

g   2.    LeKlslatlTe    eontrol    of    mnnlelpal 
acts,  richia,  and  liabilities. 

g  64.  Municipal  corporations,  in  the  absence 
of  constitutional  restrictions,  are  subject  to  the 
control  of  the  Legislature  in  its  discretion;  the 
sole  object  of  such  control  l>eing  the  common 
good.— Lutterioh  v.  City  of  Fayetteville  (N. 
C.)  758. 

g  3.     Proeeediac*    of    oounell    or    other 
COTemiiiK  body. 

•The.  book  of  ordinances  kept  by  a  municipal- 
ity, containing  a  particular  ordinance,  held  pri- 
ma facie  evidence  of  its  passage. — Stone  y. 
Town  of  Tallulah  Falls  (Ga.)  592. 

g   4.    Offleers,  aceats,  and  employes. 

Under  Act  August  20,  1906  (Acts  1906,  p. 
176),  establishing  the  city  court  of  Buford,  the 
solicitor  of  that  court  was  not  entitled  to  a 
mandamus  against  the  mayor  and  council  of 
the  city  to  compel  them  to  audit  his  accouuls 
for  costs  due  him  in  criminal  cases  which  had 
terminated  by  acquittal,  orders  of  nolle  prosequi, 
or  the  sustaining  of  demurrers. — ^Allen  v.  Pool 
(Ga.)  31. 

•Charter  of  the  city  of  Bluefield  (section  10), 
requiring  as  a  qualification  of  membership  in 
the  city  council  that  the  member  shall  nave 
been  a  freeholder  for  one  year,  held  not  to 
contravene  Const,  art.  4,  gg  1,  4,  5,  8  (Code 
1906,  pp.  iii-Iiv).  as  imposing  an  additional 
qualification.— Kable  v.  Peters  (W.  Va.)  691; 
ochoew  V.  Same,  Id. 

♦Charter  of  the  city  of  Bluefield  (section  10), 
requiring  a  member  of  the  common  council  to 
have  been  a  freeholder  for  one  year,  held  not 
as  to  such  time  limit  unreasonable. — Kahle  v. 
Peters  (W.  Va.)  691;    Schoew  v.  Same,  Id. 

g   5.    Property. 

•Where  the  city  of  Savannah  had  title  in  fee 
to  its  streets  and  the  mayor  and  aldermen  in 
1898  conveyed  a  portion  of  one  of  its  streets 
in  exchange  for  other  land  to  be  used  as  a  street, 
any  want  of  original  authority  was  cured  by 
confirmatory  act  of  August  23,  1905  (Acts  1905, 
p.  595).— Kehoe  v.  Rourke  (Ga.)  185. 

That  Act  Aug.  23,  1905  (Acts  1905,  p.  595), 
confirming  a  deed  by  the  city  of  Savannah  of 
a  portion  of  one  of  its  streets,  did_  not  provide 
for  the  assessments  and  damages,  did  not  render 
it  unconstitutional.— Kehoe  v.  Rourke  (Ga.)  185. 


♦Point  annotated.   Bee  ayllabiu. 
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I   6.    Public  Improrememia. 

'Municipal  corporations  changing  the  grade 
of  its  streets  held  not  liable  for  consequential 
damages  to  abutting  property  in  the  absence  of 
constitutional  or  statutory  provision  allowing 
it. — Dorsey  v.  Town  of  Henderson  (N.  C.)  547. 

{  469.  An  assessment  for  a  street  improve- 
ment according  to  the  frontage,  as  directed  by 
statute,  is  valid. — City  of  Kinston  t.  Loftin  (N. 
C.)  10&. 

9  7.    Polioe  power  and  reenlatlons. 

*Under  the  general  welfare  clause  of  the  char- 
ter of  Tallulah  Falls  (Acts  1889,  p.  1003)  that 
municipality  ield  to  have  power  to  enact  an 
ordinance  prohibiting  the  running  at  large  of 
hogs.— Stone  v.  Town  of  Tallulah  Falls  (Oa.) 
592. 

*Under  the  general  welfare  clause  of  its  char- 
ter a  city  had  authority  to  prohibit  the  running 
at  large  of  cattle. — Geer  v.  Thompson  (Ga.  App.) 
500. 

•Where  the  General  Assembly  has  brought 
within  the  police  power  any  particular  subject, 
municipalities  held  to  have  the  newer  to  deal 
therewith.— Callaway  t.  Mima  (Ga.  App.)  654. 

Principles  governing  court  in  determining 
whether  a  municipal  ordinance  is  invalid,  be- 
cause of  a  state  criminal  statute  on  the  same 
general  subject,  declared. — Callaway  v.  Mims 
(Ga.  App.)  654. 

I  604.  Under  the  general  welfare  clause  a 
cityr  has  authority  to  pass  an  ordinance  pro- 
hibiting the  running  at  large  of  cattle  within  its 
limits. — Southwestern  Sheep  Co.  v.  Thompson 
(Ga.  App.)  1002. 

I  8.     ITae  and  Tegulatlon  of  pnblie  pla- 
ces,   property,    and    works. 

Where,  after  a  conveyance  by  a  city  of  a 
portion  of  one  of  its  streets,  the  grantee  therein 
enclosed  the  property  a  subsequent  purchaser 
of  abutting  land  after  the  obstruction  and  aban- 
donment of  the  street  was  complete,  and  after 
the  passage  of  Act  Aug.  23,  1905  (Acts  1905, 
p.  595)  confirming  such  conveyance  would  have 
no  right  to  an  injunction  against  such  obstruc- 
tion.— Kehoe  v.  Rourke  (Ga.)  185. 

The  grant  by  the  chairman  of  the  street  com- 
mittee of  the  authority  required  by  ordinance 
to  trim  shade  trees  to  a  principal  held  suGB- 
cient  authority  for  all  helpers. — Johnson  y. 
Rome  Ry.  &  Light  Co.  (Ga.  App.)  491. 

Provisions  of  ordinance  requiring  street  com- 
mittee to  direct  how  the  cutting  and  trimming 
of  shade  trees  is  to  be  done  held  merely  direc- 
tory.—Johnson  V.  Rome  Ry.  &  Light  Co.  (Ga, 
App.)    491. 

Where  municipal  authorities  authorize  and 
ratify  the  act  of  the  street  committee  in  chan- 
ging the  graoe  of  a  street,  the  act  becomes  the 
act  of  the  municinality. — Dorsey  t.  Town  of 
Henderson  (N.  C.)  547. 

Courts  A«I<{  precluded  from  inquiring  into  the 
advisability  of  changing  the  grade  of  streets  of 
a  municipality.— Dorsey  t.  Town  of  Henderson 
(N.  C.)  547. 

Under  Charter  of  Henderson,  Laws  1889.  p. 
1002,  c.  241.  i  62,  and  Revisal  1905,  g  2930, 
the  town  of  Henderson  held  authorized  to  change 
the  grade  of  its  streets.— .Dorsey  v.  Town  of 
Henderson  (N.  C.)  547. 

i  696.  The  decision  of  a  municipal  corpora- 
tion that  the  removal  of  trees  was  necessary  for 
the  proper  use  of  a  street  will  not  be  interfered 
with  by  the  courts,  unless  the  action  was  so 
unreasonable  as  to  amount  to  an  oppressive  and 
manifest  abuse  of  the  discretion.— Rosenthal  t. 
City  of  Goldsboro  (N.  C.)  905. 

§  696.  The  general  power  of  a  municipal  gov- 
ernment over  its  streets  extends  as  well  to 
the  power  to  order  removal  of  trees  for  the 


preservation  of  city  sewers  laid  in  the  streets 
as  for  their  removal  as  an  obstruction  to  travel. 
—Rosenthal  v.  City  of  Goldsboro  (N.  C.)  905. 

*A  complaint  in  an  action  for  damages  for 
and  the  abatement  of  a  nuisance  occasioned  by 
the  obstruction  of  a  street  held  to  state  a  cause 
of  action  in  favor  of  plaintiff  as  a  private  citi- 
zen.—Gray  &  Shealy  v.  Charleston  &  W.  C.  Ry. 
Co.  (S.  C.)  442. 

Where  a  street  is  acquired  by  conveyance  in 
fee  or  by  condemnation,  the  abutting  owner  is 
presumed  to  have  received  compensation  for  all 
the  servitudes  to  which  the  street  was  liable 
at  that  time.— Wagner  v.  Bristtd  Belt  Line  Ry. 
Co.  (Va.)  391. 

Exercise  of  charter  authority  by  a  city  coun- 
cil in  requiring  a  street  railway  line  to  be 
located  east  of  the  center  of  the  street  held  not 
to  be  interfered  with  by  the  courts,  in  the 
absence  of  fraud  or  manifest  abuse  cf  DOwer. 
—Wagner  v.  Bristol  Belt  Line  By.  Co.  (7a.) 
391. 

{  9.  Flaoal  mawgement,  pnbllo  debt, 
■ecnritlee,  and  taxatioii* 
i  863.  The  onlv  limitation  upon  the  indebt- 
edness of  municipal  corporations  is  Revisal 
because  no  reply  was  filed,  where  the  pleadings 
1905,  {  2977,  which  the  Legislature  may  repoil 
in  toto,  or  from  the  provisions  of  which  it  may 
except  any  particular  municipality.— Wliarton 
V.  City  of  Greensboro  (N.  C.)  740. 

§  933.  The  Legislature  held  to  have  power 
to  legalize  an  issue  of  city  bonds,  invalid  when 
issued  because  making  the  debt  in  excess  of  the 
limit  provided  by  Revisal  1905,  §  2877.- 
Wharton  v.  City  of  Greensboro  (N.  C.)  740. 

i  979.  Injunction  is  the  proper  remedy  to 
prevent  the  collection  of  illegally  levied  taxes 
from  citizens  of  territory  annexed  to  a  mu- 
nicipal corporation. — Lutterloh  v.  City  of  Fay- 
etteville  (N.  C.)  758. 

A  town  under  Code  1904,  f  1043,  and  its 
charter,  held  to  have  no  power  to  impose  a 
collateral  inheritance  tax.— Town  of  Wytheville 
V.  Johnson's  Ex'r  (7a.)  32& 

MURDER. 

See  Homicide,  {  1. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  {  6. 

NAMES. 

Amendment  of  declaration  as  to  names  of  par- 
ties, see  Parties,  §  2. 
Designation   of  parties  to  action,  see  Parties. 

In  pleading,  see  Pleading,  {  2. 

Of  iwrtneiships,  see  Partnership,  {  2. 

The  doctrine  of  idem  sonans  is  unavailable  to 
cure  variations  in  the  spelling  of  a  name,  unless 
the  combination  of  letters  and  syllables  pro- 
duce the  same  sound  as  the  true  name. — Stein- 
man  V.  Jessee  (Va.)  275. 

*Where  complainant's  name  in  a  published 
notice  was  jnisspelled,  the  name  so  misspelled 
held  not  idem  sonans  with  complainant's  true 
name.— Steinman  v.  Jessee  (Va.)  275. 

NAVIGABLE  WATERS. 

See  Waters   and  Water  Courses. 

NEGLIGENCE. 

Argument  and  conduct  of  counsel,  see  Trial,  |  4. 
Causing  death,  see  Death,  S  2, 
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Direct  or  remote  conseqaences,  see  Damages, 

S   2. 
Measure  of  damages,  see  Damages,  {  4. 
Mitigation  of  damages,  see  Damages,  i  2. 

Bv  pmrUcuUtr  elatiei  of  periont. 

See  Carriers,  H  6,  7,  9,  10,  16;  Railroads,  {{ 
S-9. 

Bailees,  see  Bailment 

Employers,  see  Master  and   Servant,  |{  3-14. 

Operators  of  steamboat,  see  Shipping,  {  1. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs  and   Telephones,   |   2. 

ConJiiion  or  «««  of  particular  tpeeiet  of  prop- 
erty, work*,  maoAtnery,  or  other  tnstrv- 
tnentaUtie$. 
See  Bridges,  g  1 ;  Electricity ;  Erplosives ;  High- 
ways, 1  3;   Railroads,  St  5-8;   Street  Rail- 
roaidB,  i  2. 
Constmction  of  railroad,  see  Railroads,  i  3. 
Demised  premises,  see  Landlord  and  Tenant,  i  4. 

Contrihutory  negUgenoe. 

Of  person  injured  by  defective  bridge,  see  Bridg- 
es, I  1. 

Of  person  injured  by  operation  of  railroad,  see 
Railroads,  SS  7,  8. 

Of  servant,  see  Master  and  Servant,  H  9, 12-14. 

i    1.    Aets     or      omissions     oenaiitntluK 
neKliKenoe. 

*Where  suit  is  brought  in  Georgia  for  person- 
al injuries  sustained  in  Alabama,  the  rights  of 
the  parties  as  to  the  merits  are  to  be  determined 
by  the  law  of  Alabama.— Lay  v.  Nashville,  C.  & 
St.  L.  Ry.  Co.  (6a.)  189. 

The  same  conduct  may  fulfill  the  standard  of 
ordinary  care  as  to  a  trespasser,  and  not  ful- 
fill it  as  to  a  person  differently  situated.— Sea- 
board Air  Line  Ry.  ▼.  Chapman  (Ga.  App.)  488. 

Employes  or  licensees  using  an  alleyway  used 
by  an  owner  tor  his  business  held  entitled  to 
recover  for  injuries  from  pitfalls  placed  there- 
on.—Briscoe  V.  Henderson  Lighting  &  Power 
Co.  (N.  C.)  600. 

'Liability  of  an  owner  of  land  for  injuries 
sustained  to  children  trespassing  thereon  de- 
termined.— Briscoe  v.  Henderson  Lighting  & 
Power  Co.  (N.  O.)  (WO. 

*A  light  and  power  company  maintaining  hot 
water  wells  on  an  alleyway  owned  and  used  by 
it  in  connection  with  its  business  hrld  not  liable 
for  injuries  sustained  to  a  child  falling  into  an 
insecurely  covered  well  while  trespassing  on  the 
premises. — Briscoe  v.  Henderson  Lighting  & 
Power  Co.  (N.  C.)  600. 

•A  complaint,  in  an  action  for  injuries  by 
falling  into  a  hot  water  well  maintained  by  a 
light  and  power  company  on  an  alley  owned 
and  used  by  it,  held  to  show  that  plaintiff  was 
a  trespasser.— Briscoe  y.  Henderson  Lighting  & 
Power  Co.  (N.  C.)  600. 

*An  owner  of  cultivated  lands  or  lots  in  town 
is  not  as  a  general  rule  required  to  guard 
■every  pathway  or  alleyway  used  for  his  own 
convenience  against  the  intrusion  of  trespass- 
ers.— Briscoe  v.  Henderson  Lighting  St  Power 
Oo.  (N.  O.)  600. 

*An  infant  entering  on  premises  without  a 
legal  right  to  do  so  held  a  trespasser.— Briscoe 
V.  Henderson  Lighting  &  Power  Co.  (N.  C.)  600. 

*Tbe  inducement  of  one  to  enter  on  the  prem- 
ises of  another,  to  hold  the  latter  liable  for  in- 
juries occasioned  by  pitfalls  thereon,  must  be 
equivalent  to  an  invitation. — Briscoe  v.  Hen- 
derson Lighting  &  Power  Co.  (N.  C.)  600. 

'Actionable  negligence  held  to  exist  only  where 
one  whose  acts  occasion  an  injury  to  another 
owes  to  the  latter  a  duty  he  has  tailed  to  dis- 
charge.— Briscoe  v.  Henderson  Lighting  &  Pow- 
er Co.  (N.  C.)  600. 


I  11.  Mere  forgetfulness,  however  grievous 
the  consequences,  is  not  a  willful  or  wanton  neg- 
lect of  duty.— Bailey  v.  North  Carolina  R.  Co. 
(N.  C.)  912. 

S  11.  "Wanton  negligence"  always  implies 
something  more  than  mere  negligence.— Bailey 
V.  North  Carolina  R.  Co.  (N.  C.)  912. 

{  11.  "Wanton"  defined.  —  Bailey  ▼.  North 
Carolina  R.  Co.  (N.  C)  912. 

t  11.  "Willfully"  defined.- Bailey  ▼.  North 
Carolina  R.  Go.  (N.  G.)  912. 

t  11.  "Recklessly  and  wantonly"  defined.— 
Bailey  v.  North  Carolina  R.  Co.  (S.  C.)  912. 

{   2.    Proximate  oanae  of  injury. 

*An  accident  is  inevitable  if  the  person  in 
connection  with  whom  it  occurs  neither  has, 
nor  is  legally  bound  to  have,  sufficient  power 
to  avoid  it  or  prevent  its  injurying  another; 
and  in  such  a  case,  the  essential  element  of  legal 
duty  being  wanting,  the  person  cannot  be  held 
negligent— Roanoke  Ry.  &  Electric  Co,  t.  Ster- 
rett  (Va.)  385. 

8  58.  "Proximate  cause"  defined. — Wilson  t. 
Southern  Ry.  Co.  (Va.)  972. 

{    3.     Oontrlbntury   aeKlicenoe. 

In  determining  the  negligence  or  contribu- 
tory negligence  of  an  intoxicated  person,  he 
will  be  indged  as  if  sober.— Seaboard  Air  Line 
Ry.  V.  Chapman  (Ga.  App.)  488. 

A  person,  who  at  the  time  of  an  injury  was 
engaged  in  an  unlawful  act  proximately  causing- 
the  same,  held  not  entitled  to  recover.— Johnson 
V.  Rome  Ry.  &  Light  Co.   (Ga.  App.)  491. 

i  80.  Contributory  negligence  held  always 
good  in  defense  of  an  action  ex  delicto. — Brown 
V.  Rome  Mach.  &  Foundry  Co.  (Ga.  App.)  720. 

i  89.  The  concurrent  negligence  of  a  third 
person  cannot  be  imputed  to  an  injured  person 
so  as  to  preclude  recovery,  unless  the  injured 
person  and  the  third  person  were  so  related  in 
regard  to  the  transaction  that  in  law  the  negli- 
gent act  of  the  third  person  was  the  act  of  the 
injured  person.— Contos  v.  Jamison  (S.  C.)  867. 

i  89.  The  negligence  of  a  lessor  will  not  pre- 
clude recovery  by  his  lessee  in  possession  of  a 
building  against  an  adjoining  proprietor  whose 
negligent  excavating  caused  the  wall  of  the 
building  to  fall.— Contos  v.  Jamison  (S.  C.)  867. 

5  4.    Actions. 

•Where  one  in  the  exercise  of  due  care  sus- 
tains an  injury  from  a  cause  not  probable  where 
a  building  had  been  properly  constructed,  a 
jury  may  infer  that  the  resultant  injury  was 
due  to  the  original  defective  construction. — 
Monahan  v.  National  Realty  Co.  (Ga.  App.)  127. 

•Whether  under  a  given  state  of  facts  the 
maxim  res  ipsa  loquitur  is  to  be  applied  is  for 
the  jury. — Monahan  v.  National  Realty  Co. 
(Ga.  App.)  127. 

That  a  person  is  doing  some  criminal  act  at 
the  time  he  is  injured  will  not,  as  a  matter  of 
law,  prevent  a  recovery.— Johnson  v.  Rome  Ry. 

6  Light  Co.   (Ga.  App.)   491. 

S  134.  Evidence  sufficient  tO  rebut  the  pre- 
sumption of  negligence  may  be  discredited  by 
proof  of  physical  facts  and  circumstances  show- 
ing such  testimony  to  be  incredible. — Georgia 
Southern  &  F.  Ry.  Co.  v.  Walker  (Ga.  App.) 
720. 

•The  term  "alleyway"  held  not  of  itself  to 
impl;r  that  a  strip  has  been  dedicated  to  the 
public  use. — Briscoe  v.  Henderson  Lighting  &, 
Power  Co.  (N.  C.)  600. 

§  119.  To  recover  for  a  willful,  reckless,  and 
wanton  omission  of  duty,  plaintifF  must  offer 
evidence  tending  to  give  the  omission  the  char- 
acter alleged.— Bailey  v.  North  Orolina  B.  Go. 
(N.  C.)  912. 


'Point  annotated.    See  ayllaltiM. 


Digitized  by 


Google 


1200 


62  SOUTHEASTERN  REPORTEa 


It  is  not  coutributor?  negligence  per  se  for 
one  who  is  under  the  duty  to  protect  property 
to  take  a  manifest  risk  to  save  it,  unless  the 
risk  was  wanton  or  unreasonable. — Thompson 
y.  Seaboard  Air  Line  Ry.  (S.  C.)  396. 

*In  an  action  for  an  alleged  negligent  injury, 
the  declaration  must  state  the  facts  relied  on 
to  establish  negligence  with  reasonable  certain- 
ty.—Clinchfield  Coal  Co.  V.  Wheeler's  Adm'r 
(Va.)  269. 

S  134.  Plaintiff,  in  an  action  for  personal  in- 
jury, need  not  prove  his  case  beyond  a  reason- 
able doubt,  but  is  only  required  to  make  out  a 
prima  facie  case,  and  make  it  appear  to  be  more 
probable  that  the  injuries  were  the  proximate 
result  of  defendant's  negligence  than  from  any 
other  cause.— Milton's  Adm'x  y.  Norfolk  &  W. 
Ry.  Co.  (Va.)  960. 

S  136.  Where  reasonable  men  might  fairly 
disagree  upon  the  existence  of  negligence,  the 
question  is  for  the  jury,  it  being  for  the  court 
only  where  the  inferences  from  the  evidence  are 
certain  and  incontrovertible,  so  that  fair-mind- 
ed men  would  not  differ  in  their  conclusion. — 
Roanoke  Ry.  &  Electric  Co.  v.  Young  (Va.)  961. 

f  S.     Criminal  reaponslbiUty. 

There  can  be  no  conviction  for  criminal  negli- 
gence where  the  person  injured  was  apprised  of 
the  danger,  and,  over  defendant's  protest,  ex- 
posed himself  thereto. — Carbo  v.  State  (Ga. 
App.)  140. 

Where  a  person  who  has  been  warned  of  a 
danger,  and  could  have  avoided  injury  there- 
from by  ordinary  diligence,  encounters  the 
same,  he  assumes  all  risk,  and  a  resulting  in- 
jur}' is  not  criminally  chargeable  to  another. — 
Carbo  v.  State  (Ga.  App.)  140. 

One  who  has  an  object  of  danger  on  his  prem- 
ises owes  no  duty  except  as  to  those  likely  to  be 
affected  thereby. — Carbo  v.  State  (Ga.  App.) 
140. 

Criminal  negligence  Is  not  shown  against  one 
who  uses  every  means  in  his  power  for  the 
safety  of  those  whom  it  is  alleged  his  negli- 
gence has  affected.— Carbo  y.  State  (Ga.  App.) 
140. 

Criminal  negligence  implies  not  only  knowl- 
edge of  probable  consequences  which  may  re- 
sult from  the  use  of  an  instrumentality,  but  also 
wanton  disr^ard  of  the  probable  effects  thereof 
on  others. — Carbo  y.  State  ((Ja.  App.)  140. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  bill  of  review,  see  Elqaity,  {  .4. 
Ground  for  new  trial  in  civil  actions,  see  New 

Trial,  f  1. 
Ground  for  new  trial  in  criminal  prosecutions, 

see  Criminal  Law,  §  26;  Homicide,  i  6. 

NEW  TRIAL 

Harmless  error,  see  Appeal  and  Error,  f  14. 
In   criminal    prosecutions,   see   Criminal    Law, 

i  26. 
Necessity  of  motion  for  purpose  of  review,  see 

Appeal  and  Error,  §  3. 
Opening  or  vacating  judgment,  see  Judgment, 

f  3. 
Presumptions  as  to  rulings  on  motion  for  on  ap- 

jpeal  or  writ  of  error,  see  Appeal  and  Error, 

Remand  by  appellate  court  for  new  trial,  see 
Appeal    and    Error,    Si    24,    25. 

Review  of  discretionary  rulings  on  motion  for, 
see  Criminal  Law,  g  27. 

Review  of  rulings  on  motion  for  as  dependent 
on  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  §  6;    Criminal  Law,  f  27. 


Review  on  appeal  or  writ  of  error  of  discretini' 
ary  rulings  on  motion  for,  see  Appeal  and 
Error,  S  12. 

Scope  and  extent  of  review  in  general  of  rulings 
on  motion  for,  see  Appeal  and  Error,  {  9. 

{   1.    Gronnda. 

In  action  on  a  bond  and  to  set  aside  convey- 
ance as  fraudulent,  answer  held  sufficient  to- 
raise  the  issue  of  defendant's  liability  on  certain 
notes. — Garner  v.  Gamer  (Ga.)  81. 

It  was  not  error  requiring  a  new  trial  to 
permit  a  witness  to  give  his  opinion  of  another's 
mental  condition  before  givmg  the  facts  on 
which  he  based  his  opinion.— Sims  t.  Sims  (Ga.) 
192. 

*A  correct  abstract  instruction  held  not 
ground  for  new  trial,  where  it  did  not  appear 
to  have  been  probably  harmful  to  the  defeated 
party.— Dolvin  v.  American  Harrow  Co.  (Ga.) 
19a 

*A  defendant  against  whom  a  verdict  has 
been  returned  cannot  complain  that  it  was  for  a 
less  amount  than  plaintiff  was  entitled  to  recov- 
er, if  entitled  to  recover  at  all. — Dolvin  y.  Amer- 
ican Harrow  Co.  (Ga.)  198. 

*A  charge  is  not  ground  for  a  new  trial,  be- 
cause not  applicable  to  the  issues,  where  it  does 
not  appear  that  it  was  probably  prejudicial  to 
the  complaining  party. — Dolvin  v.  American 
Harrow  Co.  (Ga.)  198. 

•Newly  discovered  evidence,  merely  tending  to 
disprove  some  of  plaintiff's  testimony  as  to  the 
extent  of  his  damages,  was  insufficient  to  require 
a  new  trial.— Atlanta,  K.  &  N.  Ry.  Co.  y.  Tilson 
(Ga.)  281. 

Rejection  of  an  amendment  to  answer  litld 
not  to  furnish  proper  ground  of  motion  for  new 
trial.— Turner  v.  Barber  (Ga.)  587. 

§  41.  Erroneous  rejection  of  testimony  held 
not  cause  for  new  trial,  when  the  witness  gave 
the  same  testimony  in  another  part  of  his  evi- 
dence.—Lee  V.  Winkles  (Ga.)  820. 

$  102.  New  trial,  because  of  newly  discover- 
ed evidence,  held  properly  denied  for  lack  of  dil- 
igence—Dodge V.  Cowart  (Ga.)  987. 

i  65.  Where,  under  the  law  and  the  facts, 
the  verdict  was  not  demanded,  there  was  no 
abuse  of  discretion  in  granting  a  new  trial  for 
the  first  time.— Goodman  y.  Sporiin  (Ga.)  1029. 

*A  second  verdict  cannot  be  set  aside  merely 
because  the  judge  may  think  that  the  preponder- 
ance of  the  evidence  is  in  favor  of  the  losing 
party. — Merchants'  &  Miners'  Transp.  Co.  v. 
Corcoran  (Ga.  App.)  130. 

*It  is  error  to  grant  a  second  new  trial  where 
two  concurring  verdicts  have  been  retnmed 
on  conflicting  evidence. — Merchants'  &  Miners' 
Transp.  Co.  y.  Corcoran  (Ga.  App.)  130. 

I  104.  Cumulative  newly  discovered  evidence 
is  no  ground  for  new  trial.— Myatt  v.  Myatt 
(N.  C.)  887. 

S  76.  A  new  trial  should  not  be-  granted 
merely  because  the  trial  judge  would  have  found 
a  less  amount  than  that  found  by  the  jury,  un- 
less the  opinion  of  the  judge  amounts  to  a  clear 
conviction  that  injustice  has  been  done  by  an  ex- 
cessive verdict. — Hall  y.  Northwestern  R.  Co. 
(S.  C.)  848. 

i  76.  If,  upon  a  review  of  the  evidence,  it  ap- 
pears that  the  damages  awarded  by  the  jury  are 
too  large,  the  trial  may  in  its  discretion  set 
aside  the  verdict  and  award  a  new  trial. — Mc- 
Intyre  v.  Smyth  (Va.)  930. 

(  2.    ProeeedinKS  to  jiroeiure  mevr  txlal. 

Exceptions  to  a  decree  cannot  be  made  the 
grounds  of  a  motion  for  a  new  trial.— Daraey  r 
Darsey  (Ga.)  20. 

Dismissal  of  motion  for  new  trial  for  laches 
in   failing  to  have   the  brief  of  evidence  ap- 
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proTed,  and  becauEe  the  Judge  was  onable  to 
nay  whether  the  brief  presented  was  correct  or 
not,  held  properly  ordered. — Gentry  t.  McBride 
(Ga.)  81. 

An  assignment  of  error  in  a  motion  for  new 
trial  complaining  of  rulings  on  evidence  held 
bad,  where  sach  evidence  is  not  set  forth. — Full- 
bright  V.  Neely  (Ga.)  18& 

'Dismissal  of  a  motion  at  the  hearing  held 
proper,  where  the  brief  of  evidence  was  not 
submitted  or  filed  witliin  40  days  from  date 
of  order,  as  directed.— Fulford  v.  Fountain  (Ga.) 
526. 

'Respondent,  on  motion  for  new  trial,  lield 
estopped  from  insisting  on  a  dismissal,  where 
the  moving  party  presents  a  brief  of  evidence 
for  approval  pursuant  to  a  consent  order. — 
City  of  Brunswick  v.  Davenport  (Ga.)  584. 

§  128.  A  ground  of  motion  for  new  trial  as- 
signing error  on  the  admission  of  a  meaning- 
less sentence  in  the  testimony  of  a  witness  pre- 
sents no  point  for  adjudication.— Lee  t.  Wink- 
les (Ga.)  820. 

I  116.  Section  7  of  the  act  establishing  the 
city  court  of  Waynesboro  (Acts  1903,  p.  176), 
relating  to  the  time  when  a  motion  for  new  trial 
must  be  filed  and  passed  upon  by  the  judge,  is 
directory  as  to  the  act  of  the  judge,  but  is  man- 
datory as  to  the  movant. — Hudson  v.  Williams 
(Ga.  App.)  1011. 

{  132.  Where  an  order  gave  a  movant  for  a 
new  trial  until  the  final  hearing  to  file  an  ap- 
proved brief  of  evidence,  and  at  the  hearing  an 
agreed  brief  of  evidence  was  presented,  refasal 
to  approve  the  brief  was  no  ground  for  dis- 
missal.—Hudson  V.  Williams  (Ga.  App.)  1011. 

{  166.  Where  an  order  provided  that  if  a 
motion  for  new  trial  was  not  heard  on  a  certain 
date  it  would  be  heard  later  by  consent,  and  by 
agreement  it  was  postponed,  a  motion  to  dis- 
miss is  without  ment.— Hudson  t.  Williams  (Ga. 
App.)  1011. 

I  162.  An  order  granting  a  new  trial  unless 
plaintiff  will  remit  a  specified  part  from  the 
verdict  held  an  adjudication  that  the  verdict  a 
excessive  by  such  amount,  and  that  defendant  is 
entitled  to  be  relieved  therefrom  or  have  a  new 
trial.— Hall  v.  Northwestern  R.  Co.  (S.  C.)  848. 

S  161.  The  circuit  Judge  in  granting  a  new 
trial  held  authorized  to  require  defendant  to 
make  secure  the  rights  ot  plaintitF.— Hall  v. 
Northwestern  R.  Co.  (S.  C.)  848. 

S  161.  An  order  for  a  new  trial  cannot  be 
made  conditional  on  the  defeated  party  surren- 
dering his  right  of  appeal  on  the  ground  of  er^ 
tor  committed  in  the  course  of  the  trial,— Hall 
r.  Northwestern  R.  Co.  (S.  G.)  848. 

S  162.  The  power  of  circuit  courts  to  grant 
new  trials  as  authorized  by  Civ.  Code  1002, 
S  2734,  held  to  extend  to  the  granting  of  new 
trials  for  excessive  verdicts  in  tort  for  unliq- 
uidated damages.— Hall  v.  Northwestern  R.  Co. 
(S.  C.)  848. 

{  162.  An  order  granting  a  new  trial  be- 
cause the  verdict  is  excessive  held  erroneous  as 
imposing  the  condition  that  defendant  shall  ten- 
der the  reduced  amount  within  a  specified  time. 
—Hall  T.  Northwestern  R.  Co.  (S.  C.)  84a 

i  162.  An  order  granting  a  new  trial  because 
of  the  ezcessiveness  of  the  verdict  held  required 
to  give  defendant  a  new  trial  unless  plaintiff 
will  remit  the  amount  found  excessive. — Jack- 
son T.  Southern  Cotton  Oil  Co.  (S.  C.)  854. 

§  162.  Where  the  Jury  has  awarded  excessive 
damages,  the  court  may  on  a  motion  for  new 
trial  put  plaintiff  on  terms  to  abate  the  excess, 
if  there  is  plain  proof  as  to  the  correct  sum 
which  should  be  awarded.— Mclntyre  v.  Smyth 
(Va.)  930. 


NEXT  OF  KIN. 

See  Descent  and  Distribution. 
Right  to  select  administrator,  see  Bzecutois  and 
Administrators,  {  1. 

NOMINAL  DAMAGES. 

See  Damages,  1 1. 

NOMINATION. 

For  office,  see  Eaections,  {  8. 

NONSUIT. 

Before  trial,  see  Dismissal  and  Nonsuit 
On  trial,  see  Trial,  i  B. 

NOTICE. 

Idem  sonans  of  name  in  notice,  see  Names. 

Right  of  appellate  court  to  take  notice  of  Juris- 
dictional defects  on  its  own  motion,  see  Ap- 
peal and  Eirror,  S  8. 

A*  affecting  particular  datiei  of  perton*. 
See  Principal  and  Agent,  {  3. 
Bona  fide  purchasers,  see   Sales,  \  4. 
Sureties,  see  Principal  and  Surety,  (  8. 

Ot  partioiUar  facte,  act*,  or  proeeedingi  not 
judicial. 
Delivery  of  goods  shipped,  see  Carriers,  {  3. 
Dissolution    of    partnership,    see    Partnership, 

(  4. 
Loss  insured  against,  see  Insurance,  i  4. 
Nonpayment  or  orotest  of  bill  or  note,  see  Bills 

and  Notes,  {  2. 
Removal    of  obstmction   of   private   way,    see 

Easements,  |  2. 

Of  particular  iudicial  proceedinge. 
Action   or  process,  see   Process,   g  1. 
Issuance  of  execution,  see  Execution,  $|  2,  B. 

NOVATION. 

Requirements  of  statute  of  fraads,  see  Frauds, 
Statute  of,  I  2. 

NUISANCE 

Determination  and  disposition  of  cause  on  ap- 
peal or  writ  of  error  to  abate  a  nuisance,  see 
Appeal  and  Error,  |  24. 

Obstruction  of  street  as,  see  Municipal  Corpo- 
rations, g  8. 

Talcing  case  or  question  from  Jury  in  suit  to 
abate,  see  Trial,  g  6. 

g  1.    PrlTate  nvlsanees. 

g  8.  The  storing  of  dynamite  on  a  railroad 
right  of  wav  held  not  a  nuisance,  and  not  to 
violate  any  duty  to  persons  coming  on  the' 
premises  without  a  license. — ^Fanning  v.  J.  G. 
White  &  Co.  (N.  C.)  734. 

OBJECTIONS. 

Necessity  for  purpose  of  review,  see  Criminal 
Law,  g  27. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  Constitutional  Law,  g  8. 
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OBSCENITY. 

*Tbe  phrase  "obscene  and  valgar  language," 
as  used  in  Pen.  Code  1895,  {  396,  directed 
against  the  use  of  such  language  in  the  pres- 
ence of  females,  defined. — Holcombe  ▼.  State 
(Ga.  App.)  047. 

'Language  may  be  obscene,  within  Pen.  Code 
1895,  §  396,  though  it  has  no  reference  to 
sexual  intercourse. — Holcombe  t.  State  (Ga. 
App.)  647. 

•Some  words  held  per  se  obscene,  within  Pen. 
Code  1895,  §  396.— Holcombe  v.  State  (Ga.  App.) 
647. 

*Any  gross  reference  to  the  private  parts  of 
a  woman,  or  to  any  of  the  surrounding  por- 
tions of  her  person,  held  prima  facie  obscene 
and  vulgar,  within  Pen.  Code  1895,  {  396.— Hol- 
combe V.  State  (Ga.  App.)  647. 

'Certain  indecent  jest  held  prima  facie  ob- 
scene and  vulgar,  within  Pen.  Code  1895,  i  396. 
—Holcombe  t.  State  (Ga.  App.)  647. 

•The  phrase  "in  the  prepence  of  a  female," 
as  used  in  Pen.  Code  189.'i,  !  396,  directed 
against  the  use  of  obscene  language,  defined.^ 
Holcombe  t.  Stete  (Ga.  App.)  647. 

•"Obscene"  defined.— Holcombe  r.  State  (Ga. 
App.)  647. 

•The  word  "profane,"  in  an  indictment  char- 
.ing  that  defendant  used  profane  and  vulgar 
language  in  the  presence  of  females,  in  viola- 
tion of  Pen.  Code  189.5,  §  396,  held  surplusage, 
where  the  language  set  forth  is  as  a  matter  of 
law  obscene  and  vulgar. — Holcombe  v.  State 
(Ga.  App.)  647. 

•Pen.  Code  1895,  §  396,  directed  against  the 
use  of  obscene  and  vulgar  language  in  the 
presence  of  a  female,  held  not  to  stand  upon  the 
footing  of  statutes  against  public  indecency. — 
Holcombe  t.  State  (Ga.  App.)  647. 

•Whether  words  are  obscene,  within  Pen. 
Code  ISUS,  {  396,  held  usually  for  the  jury.— 
Holcombe  v.  State  (Ga.  App.)  647. 

OBSTRUCTING  JUSTICE. 

Variance  between  preliminary  proceedings  and 
accusation,  see  Indictment  and  Information, 
83. 

i  3.  Threats  alone  are  not  sufficient  to  con- 
stitute the  offense  of  obstructing  officer  in  the 
execution  of  process,  under  Pen.  Code  1895,  { 
306.— Allen  v.  State  (Ga.  App.)  1003. 

OBSTRUCTIONS. 

Of  easements,  see  Easements,  $  2. 
Of  highway,  see  Highways,  §  3. 
Of  process,  see  Obstructing  Justice. 
Of  street,  see  Municipal  Corporations,  %  8. 
Of  water  course,  see  Waters  and  Water  Courses, 
«  1. 

OCCUPATION. 

Of  real  proi>erty,  see  Use  and  Occupation. 

OFFER. 

Of  proof,  see  Trial,  {  3. 

OFFICERS. 

Authority  to  make  arrest  without  warrant,  see 

Arrest,  {  1. 
Embezzlement,  see  Embezzlement. 
Mandamus,  see  Mandamus,  {  2. 


Mandamus  to,  as  affected  by  power  to  perform 
act  sought  to  be  required,  see  Mandamus,  f  1. 
Resisting  officer,  see  Obstructing  Justice. 

Pmrtioulor  dauet  of  ofieeri. 

See  Attorney  General;  Clerks  of  (3ourts;  Judg- 
es ;  Justices  of  the  Peace ;  Receivers. 

Court  officers^  see  Courts,  {  2. 

Municipal  officers,  see  Municipal  Corporatioiis, 
§S  4,  5. 

School  officers,  see  Schools  and  Scho<d  Dis- 
tricts, i  1. 

{  1.     Bights,  powers,  dvilea,  aad  liaUl- 
Itles. 

i  110.  Where  a  statute  specifies  a  time  with- 
in which  a  public  officer  is  to  perform  aa  of- 
ficial act  regarding  the  rights  of  others,  it  is 
merely  directory,  unless  the  designation  of  the 
time  is  a  limitation  on  the  power  of  the  officer. 
-Hudson  V.  Williams  (Ga.  App.)  1011. 

{  110.  Courts  are  astute  to  impeach  and  in- 
validate any  transaction  where  an  official  has 
any  personal  interest  in  the  matter  decided  by 
him. — Venable  v.  School  Committee  of  Pilot 
Mountain  (N.  G.)  902. 

OILS. 

Oil  leases,  see  Mines  and  Minerals,  |  2. 

OPENING. 

Judgment,  see  Judgment,  S  3. 

OPINION  EVIDENCE 

In  dvil  actions,  see  Evidence,  $11. 

In  criminal  prosecutions,  see  Criminal  Law,  t  U- 

OPINIONS. 

Of  courts,  see  Oonrts,  |  2. 

OPTIONS. 

To  purchase  land,  see  Vendor  and  Purchaser, 

ORDER  OF  PROOF. 

At  trial,  see  Trial,  j  3. 

ORDERS. 

Review  of  appealable  orders,  see  Appeal  and  Er- 
ror. 

Orden  of  court. 

Discontinuance  of  action,  see  Dismissal  and 
Nonsuit,  i  1. 

New  trial  in  civil  actions,  see  New  Trial,  {  2. 

Sale  of  lands  by  administrator,  see  Ezecntors 
and  Administrators,  (  7. 

ORDINANCES. 

Cumulative  punishments  under,  see  Ciiminal 
Law,  I  28. 

Municipal  ordinances,  see  Munidital  Corpora- 
tions, S§  3,  7,  8. 

Regulating  water  rates,  see  Waters  and  Water 
Courses,  {  8. 

OVERCHARGE. 

By  carrier,  see  Carriers,  |  12. 

PALACE  CARS. 

See  Carriers,  i  18. 


'Point  Muiotated.   See  syllabus. 
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PARENT  AND  CHILD. 

See  Gnardian  and  Ward ;  Infants. 

Civil  damages  for  sale  of  liqaoi  to  child,  m«  In- 
toxicating LiqaoTB,  {  7. 

Construction  of  contract  to  tmpport  parents,  see 
Contracts,  g  2. 

Custody  of  children  on  dirorce,  see  Divorce, 
12. 

Loss  of  services  as  element  of  damages  in  action 
for  death  of  child,  see  Death.  {  2. 

Right  of  action  for  wrongful  death  of  child,  Me 
Death,  {  2. 

I!  3.  A  wife  living  with  her  husband  is  not 
liable  for  any  contract  of  their  minor^  child,  in 
the  absence  of  express  assumption  of  liability. — 
l«ake  T.  J.  R.  King  Dry  Goods  Ca  (Ga.  App.) 
729. 

Code  1904,  i  2902,  held  not  to  affect  the  com- 
mon-law right  of  action  of  a  personal  represen- 
tative or  parent  to  recover  for  loss  of  services 
between  the  time  of  the  injury  and  death,  or 
the  personal  representative's  right  to  recover, 
in  an  action  for  the  breach  of  a  contractural 
duty  resulting  in  death,  the  damages  to  de- 
cedent's personal  estate  arising  during  his  life- 
time, or  a  parent's  rights  to  recover  for  loss 
of  services  of  a  minor  child  to  the  time  of  his 
death. — Stevenson  t.  W.  M.  Bitter  Lumber  Co. 
(Va.)  351. 

PAROL  AGREEMENTS. 

To  rescind  written  contract  for  sale  of  land, 
see  Vendor  and  Purchaser,  {  2. 

PAROL  EVIDENCE. 

In  ciyir  actions,  see  Evidence,  |  10. 

PARTICULARS. 

Bill  0^  see  Pleading,  {  7. 

PARTIES. 

Competency  as  witnesses,  see  Witnesses,  {  2. 
Identity  of  parties  in  actions  brought  as  affect- 
ing  abatement,   see  Abatement  and   Revival, 

8  1. 

Plea  of  defect  of  parties  as  constituting  plea  in 
abatement  within  laws  relating  to  time  of  fil- 
ing such  pleas,  see  Abatement  and  Revival, 
§  2. 

Scope  and  extent  of  review  in  general  of  rulings 
on  motion  to  dismiss  for  misjoinder  of  parties, 
see  Api>eal  and  Error,  §  9. 

Substitution  in  action  by  receiver,  see  Receiv- 
ers, I  1. 

In  actions  hy  or  against  particular  classes  of 
persons. 
See  Corporations,  {  3;     Partnership,  {  3. 

/«  particular  actions  or  proceedings. 

See  Cancellation  of  Instruments,  {  2 ;  Equity,  l!S 
1,  2 :  Mandamus,  (  .S ;  Partition,  {  2 ;  Specific 
Performance,  §  4;  Trespass,  |  1. 

Condemnation  proceedings,  see  Eminent  Domain, 
I  4. 

For  penalty  for  violation  of  regulations  by  car- 
rier, see  Carriers,  5  1- 

'.Judgment  and  relief  a*  to  parties,  and  parties 
I    affected  hv  judgments  or  proceedings  thereon. 
f  See  Judgment,  {  1. 
'collateral  attack  on  judgment,  see  Judgment, 

{  5. 
Persons  concluded  by  judgment,  see  Judgment, 

J  7. 


Review  as  to  parties,  and  parties  to  proceeding* 

in  appellate  courts. 
On  appeal  or  writ  of  error,  see  Appeal  and  Br- 
por,  1  2. 

To  conveyances,  oontracti,  or  other  transactions. 
See  Assignments,  {  2 ;  Fraudulent  Conveyances, 

i  2. 
Persons  affected  by  estoppel,  see  Estoppel,  {  1. 

I   1.    Deaisnatloa  aad  deseriptioii. 

*An  individual,  doing  business  in  a  trade- 
name, can  in  such  name  sue  and  be  sued.— 
Charles  v.  Valdosta  Foundry  &  Machine  Ca 
(Ga.  App.)  ^3. 


i  2.     Defeets,    objeetloiia.    and     a 
Blent. 

i  84.  Where  the  petition  shows  that  suit  is 
brought  against  an  individual  for  a  partnership 
debt,  objection  may  be  raised  by  demurrer; 
otherwise  by  a  plea  in  abatement. — Bray  v. 
Peace  (Ga.)  1025. 

•Where  suit  waa  brought  by  the  Orr  "Shoe" 
Company  agaiost  the  Dr.  Bell  &  Lee  "Shoe" 
Company,  and  the  real  plaintiff  was  the  Orr 
"Stationerj-"  Company  and  the  real  defendant 
the  Dr.  Bell  &  Lee  "Drug"  Company,  held,  the 
petition  was  amendable.— -Orr  Stationery  Co.  v. 
Dr.  Bell  &  Lee  Drug  Co.  (Ga.  App.)  471. 

*If  the  name  in  which  a  suit  is  brought  is 
not  plaintiff's  trade-name,  the  question  should 
be  raised  by  plea  of  misnomer,  and  not  by  de- 
murrer.—Charles  T.  Valdosta  Foundry  &  Ma- 
chine Co.  (Ga.  App.)  493. 

•Objections  to  the  legal  capacity  of  a  plaintiff 
to  sue  are  waived  if  not  taken  by  demurrer  or 
answer.— Trimmier  t.  Atlantic  &  C.  A.  L.  Ry. 
Co.  (S.  C.)  209. 

That  defendant  may  object  to  the  capacity 
of  plaintiff  to  sue,  held,  it  must  make  a  gen- 
eral appearance.— L.  D.  Riley  &  Son  v.  South- 
ern  Ry.   Co.  (S.  C.)   509. 

^  95.  Where  a  declaration  was  against  M. 
doing  business  as  M.  &  Co.,  held,  that  plaintiff 
was  entitled  to  amend  by  inserting  the  names  of 
the  other  members  of  tiie  compaoy.— Mclntyre 
T.  Smyth  (Va.)  930. 

PARTITION. 

Acceptance  of  deeds  under  as  creating  estoppel, 
see  Estoppel,  S  1. 

Collateral  attack  on  judgment,  ;9ee  Judgment, 
§  5. 

Evidence  of  death  of  ohildren  of  heirs  in  parti- 
tion   suit,    see   Death,   §    1. 

Former  judgment  as  bar,  see  Judgment,  I  6. 

Merger  and  bar  of  causes  of  action  by  judgment, 
see  Judgment,  (  6. 

Of  devised  estate,  see  Wills,  §11. 

Opinion  evidence,  see  Elvidence,  i  11. 

Partition  deed  to  husband  and  wife,  see  Hus- 
band and  Wife,  §  1. 

Presumptions  as  to  recording  report,  see  Records. 

Proceedings  for,  before  clerk  of  court,  see  Clerks 
of  Courts. 

Report  of  commissioners  in  partition  as  evidence 
in  support  of  color  of  title,  see  Adverse  Pos- 
session, i  3. 

Taxation  of  costs,  see  Costs,  i  1. 


i  1. 


-Btsht    of 


Aetiona   for   parUtloii 
■etlon  and  defense*. 

*Land  may  be  partitioned  among  life  tenants 
for  the  purpose  of  allowing  each  to  have  his 
part  during  the  term  of  such  life  interest.— Wat- 
kins  T.  Oilmore  (Ga.)  32;  GUmore  y.  Watkins, 
Id. 

{  12.  A  wife  cannot  maintain  a  partition 
of  the  lumber  into  which  timber,  cut  on  land 
owned  by  herself  and  husband  as  tenants  by 
entirety,  has  been  sawed  by  a  purchaser  of  the 
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timber  from  the  husband.— Jones  ▼.  W.  A.  Smith 
&  Co.  (N.  C.)  1002. 

{  12.  An  estate  in  trees  may  exist  Independ- 
ently of  the  land,  so  as  to  be  the  subject  of  par- 
tition.—Riven  T.  Atlantic  C!oast  Lumber  Corp. 
(S.  C.)  855. 

I  24.  Partition  is  a  matter  of  right,  and  not 
of  grace  or  discretion.— Riven  ▼.  Atlantic  Coast 
Lumber  Corp.  (S.  C.)  855. 

i   2.    ^^  Proceedings  and  relief. 

Where,  In  partition,  the  evidence  failed  to 
show  any  interest  plamtiffs  owned  In  common 
with  the  defendants,  it  was  not  ezror  to  grant 
a  nonsuit.- Tillman  v.  Grifi^  (Ga.)  S81. 

Under  Revisal  1905,  {  2513,  plaintiffs  held 
not  entitled  to  sue  to  vacate  partition  proceed- 
ings on  the  ground  that  they  were  made  par- 
ties without  their  knowledge  or  consent. — Har- 
grove V.  Wilson  (N.  C.)  520. 

i  116.  The  rights  acquired  in  a  partition, 
whereby  a  lot  on  which  was  a  mill  with  water 
power  was  awarded  to  one,  determined. — Moore 
V.  Parker  (N.  C.)  1083. 

There  being  no  statute  requiring  a  presiding 

Judge  in  a  partition  suit  to  view  the  premises, 
lis  refusal  to  do  so  is  not  error. — Parrott  T. 
Barrett  (S.  C.)  241. 

The  rule  that,  where  land  is  recommended 
by  commissioners  to  tw  divided  among  parties 
to  a  partition  suit  by  metes  and  bounds  at  a 
certain  valuation,  a  party  may  have  a  sale  of 
the  property  by  securing  a  higher  bid  Aeld  not 
to  apply,  where  the  Supreme  Court,  in  remand- 
ing the  case,  had  directed  a  different  scheme  of 
partition.— Parrott  v.  Barrett  (S.  C.)  241. 

The  Supreme  Court,  in  remanding  a  parti- 
tion proceeding  for  an  erroneous  rule  of  valua- 
tion of  the  property  partitioned,  may  formulate 
a  scheme  of  partition  of  the  lands,  as  a  direction 
to  the  lower  court,  which  must  be  carried  out, 
and  not  treated  as  a  mere  suggestion.— Parrott 
V.  Barrett  (S.  C.)  241. 

Where  commissioners  in  partition,  selected 
by  the  parties,  were  men  of  experience,  intelli- 
gence, and  character,  who  viewed  the  premises, 
and  were  unanimous  in  their  condnsion,  and 
there  is  nothing  to  show  that  their  action  was 
influenced  by  any  unfair  or  improper  motives, 
their  valuation  should  be  sustained,  though 
some  of  the  witnesses  differed  from  the  commis- 
sioners as  to  the  valuation.— Parrott  T.  Barrett 
(S.  C.)  241. 

In  order  to  overtlirow  the  valuation  made  by 
commissionen  in  partition,  it  must  be  shown 
that  it  is  so  ^ossly  incorrect  and  unequal  as 
to  justify  an  mference  that  the  commissioners 
acted  from  an  unfair  and  improper  motive.— 
Parrott  v.  Barrett  (S.  O.)  241. 

A  grantee  of  an  easement  in  lands  by  two 
of  three  tenants  in  common  Iteld^  a  necessary 
party  to  a  suit  for  {partition,  and  entitled  to 
have  a  decree  taken  without  notice  to  it  opened 
and  its  rights  considered.— Jeter  v.  Knight  (S. 
C.)  259. 

In  accounting  to  co-tenants,  improvements 
are  regarded  as  paid  for  pro  tanto  by  the  rents 
as  they  accrue,  and  hence,  in  partition  pro- 
ceedings between  co-tenants,  the  statute  of  limi- 
tations does  not  bar  rents  and  profits  ctiargeable 
against  a  co-tenant  claiming  the  value  of  im- 
provements.— ^Vanghn  v.  Lanford  (S.  C.)  316. 

White  a  co-tenant  may  recover  the  value  of 
improvements  placed  upon  land,  it  can  only  be 
after  deducting  therefrom  the  value  of  the  use 
of  the  land.— Vaughn  v.  Lanford  (S.  C.)  316. 

*A  court  of  equity  will  reqnire  co-tenants 
to  do  full  justice  to  each  other  when  the  rights 
of  others  do  not  intervene,  and,  while  improve- 
ments by  a  co-tenant  will  be  allowed  in  parti- 


tion, he  must  account  for  waste,  and  for  rents 
and  profits  derived  from  the  common  property. 
—Vaughn  v.  Lanford  (8.  C.)  316. 

'Attorneys  liaving  lost  in  a  contest  with  plain- 
tiff in  partition  respecting  their  fees,  costs  in- 
curred solely  in  that  contest  should  have  bees 
taxed  against  them,  in  the  absence  of  a  contraiy 
direction  by  the  circuit  court,  based  on  eqnitable 
grounds.— Cauthen  v.  Canthen  (S.  C.)  319. 

*In  taxing  costs  in  partition,  held  improper 
to  hold  in  abeyance,  taxation  of  costs  incnrred 
solely  in  a  contest  between  plaintiff  and  at- 
torneys, until  the  determination  of  another  suit 
between  plaintiff  and  the  attorneys.— Canthen  r. 
Canthen  (S.  C.)  319. 

*Cost8  in  a  partition  snit,  incnrred  solely  is 
a  contest  between  plaindff  and  attorneys,  heU 
improperly  taxed  as  general  costs.— Canthen  v. 
Canthen  (S.  C.)  319. 

Costs  of  readyertising  a  sale  in  partition  Mi 
improperly  taxed  against  plaintiff,  because  he 
failed  to  pay  in  his  whole  bid  in  cash. — Cauthen 
V.  Cauthen  (S.  O.)  819. 

Code  Civ.  Proc.  1902,  §  9S,isnbd.  2,  hrld  not 
to  preclude  a  snit  by  decedent's  children  to 
"partition"  land  over  which  the  widow  granted 
a  railway  right  of  way,  as  to  the  railway  com- 
pany, because  more  than  two  years  before  bring- 
ing the  snit  they  discontinued  an  action  against 
the  railway  company  brought  to  "recoyer"  the 
land.— Foster  v.  Foster  (S.  O.)  820. 

In  a  partition  suit,  scope  of  evidoice,  to  be 
considered  on  an  issue  whether  plaintiCTs  in- 
terest passed  from  them  on  a  former  proceeding, 
stated.- Foster  v.  Foster  (8.  C.)  320. 

S  113.  Where,  in  partition,  the  cirenit  court 
decided  upon  the  report  of  commissioners,  and 
the  master  to  whom  the  question  of  dividing  the 
property  was  referred,  that  the  property  should 
be  sold,  its  mling  will  not  be  disturbed. — Rivets 
T.  Atlantic  Coast  Lumber  Corp.  (S.  C.)  855. 

I  102.  Where  a  part  interest  in  the  timber 
on  a  tract  had  been  conveyed  separately,  the 
action  of  the  trial  court  in  partition  in  requir- 
ing the  timber  to  be  sold  witii  the  land  will  not 
be  disturbed,  there  being  nothing  in  the  record 
requiring  a  different  conclusion.— Rivers  t.  At- 
lantic Coast  Lumber  Corp.  (8.  C.)  855. 

i  102.  While,  in  partition,  when  some  of  the 
parties  own  the  timber  on  the  land,  equity  may 
order  the  timber  sold  separately  from  the  land, 
it  is  not  bound  to  do  so  in  all  cases.- Riven  r. 
Atlantic  Coast  Lumber  Corp.  (S.  C.)  855. 

i  77.  Under  the  direct  provislona  of  Civ. 
Code  1902,  g  2437.  partition  should  be  made 
in  kind  when  possible  without  injury  to  other 
parties  in  interest.— Riven  t.  Atlantic  Coast 
Lumber  Corp.  (S.  C.)  855. 

{  79.  In  partition,  the  court  having  decided 
that  a  sale  of  the  land  and  timber  thereon  to- 
gether was  necessary,  some  of  the  timber  beins 
owned  separately,  it  was  proper  to  order  a  refpr- 
ence  as  to  the  relative  values  oi  the  land  and 
timber.— Rivers  v.  Atlantic  Coast  Lumber  Corp. 
(S.  C.)  856. 

i  96.  Acts  1885-86,  p.  625.  c.  466  (Code 
1887,  S  2565  (Code  1904,  p.  1313]),  making  de- 
cree in  partition  sufficient  without  conveyance, 
is  not  retroactive  in  cases  where  the  land  was 
allotted  to  one  not  the  owner. — Wright  t.  John- 
son (Va.)  948. 

PARTNERSHIP. 

Acknowledgment  affectine  limitation  against 
firm,  see  Limitation  of  Actions,  |  2. 

Amendment  as  to  names  of  partners,  see  Par- 
ties, I  2. 

Mining  partnerships,  see  Mines  and  MineraH 
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Objections  to  jMrties  in  action  against  partner 

on  ground  that  action  should  have  l>een  against 
firm,  see  Parties,  |  2. 

Pendency  of  action  against  partnership  for  dis- 
solution and  accounting  as  ground  for  abate- 
ment of  action  between  partners  alone  for 
dissolution,  see  Abatement  and  Revivalj  |  1. 

Pleading  grounds  of  abatement  of  action  on 
partnersbip  liability,  see  Abatement  and  Re- 
vival, {  2. 

{    1.    Tlko  relation. 

S  37.  Statement  as  to  liability  of  defendant, 
where  he  erroneously  informed  a  commercial 
agency  that  he  was  a  member  of  a  firm,  and 
afterwards  corrected  the  information,  and  plain- 
tiff sold  the  firm  on  the  first  information. — 
Rheinstein  Dry  Goods  Co.  v.  McDongall  (N.  C.) 
1085. 

{    2.    The    Ann,    ita    luimo,    poweM,    and 
property. 

I  68.  Certain  land  held  partnership  proiiertyt 
—Mann  v.  Paddock  (Va.)  951. 

§  68.  By  the  English  rule,  partnership  realty 
is  converted  into  personalty  to  all  intents  and 
purposes,  but  the  general  rule  in  this  country 
limits  the  conversion  to  the  purpose  of  the  part- 
nership.—Mann  v.  Paddock  (Va.)  951. 

S   3.    Blshte  and  lUbUitlea  aa  to  tUrd 
persona. 

{  202.  In  a  suit  against  an  individual,  held 
not  error  to  refuse  to  entertain  a  plea  offered 
by  a  firm  of  which  the  individual  was  a  mem- 
ber.—Bray  V.  Peace  (Ga.)  1025. 

{  216.  It  is  no  defense  to  a  partner  who  has 
not  raised  the  objection  of  nonjoinder  by  de- 
murrer or  plea  to  show  that  be  has  contracted 
the  debt  on  behalf  of  the  partnership,  and  that 
be  has  a  partner  not  Iwfore  the  court — Bray  ▼. 
Peace  (Ga.)  1025. 

Testimony  that  an  account  against  a  firm  was 
presented  to  a  member,  and  he  acknowledged 
Its  correctness,  is  prima  facie  proof  thereof,  and 
on  a  denial  l>y  the  firm  makes  an  issue  for  the 
j^ry.— G.  H.  DoMn  &  Co.  v.  Hicks  (Ga.  App.) 


«   4. 
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*Effect  of  publication  of  notice  of  dissolu- 
tion of  a  firm  as  relieving  the  retiring  i>artner 
for  firm  debts  subsequently  contracted,  stated. 
— Straus,  Gunst  &  Co.   v.  Sparrow  &  (30.  (N. 

c.)  3oa 

Publication  of  a  partnership  dissolution  no- 
tice in  a  local  paper  held  insufficient  to  take 
the  question  of  notice  to  a  person  having  pre- 
vious dealings  with  the  firm  to  the  Jury.— Straus, 
Gunst  &  Co.  V.  Sparrow  &  Co.  (N.  C.)  308. 

PART  PAYMENT. 

Within  statute  of  f rands,  see  Frauds,  Statute 
of.  f  4. 

PART  PERFORMANCE. 

Warranting  specific  performance,  see  Specific 
Performance,  §  2. 

PASSENGERS. 

See  Carriers,  H  14-18. 

PAYMENT. 

See  Compromise  and  Settlement. 

As  condition  precedent  to  right  to  contribution, 
see  Contribution. 

Of  taxes  as  qualification  of  electors,  see  Ejec- 
tions, I  1. 


Of  particular  classes  of  ohUtationi  or  liahilitie$. 

See  Costs,  {  4. 

Claims  against  estate  of  decedent,  see  Executors 

and  Administrators,  g  5. 
Compensation    for   property    taken    for    public 

use,  see  Eminent  Domain,  §  2. 
Insurance  premium,  see  Insurance,  i  1. 

i    1.    Application. 

♦Under  Civ.  Code  1895,  t  3722,  a  creditor,  in 
the  absence  of  direction  by  the  debtor,  held  en- 
titled to  apply  payments  made  on  a  running  ac- 
count to  the  oldest  items,  so  as  to  avoid  the  bar 
of  limitations. — Hobbs  v.  Crawford  &  Maxwell 
(Ga.  App.)  157;  Crawford  &  Maxwell  v.  Hobbs, 

{ 2.     Pleading,   oTidenoe,   trial,   and   re- 
view. 

S  60.  Plea  of  payment  held  insufficient— 
Groves  r.  Sexton  (Ga.  App.)  731. 

PENAL  STATUTES. 

Ck>nstmction  of,  see  Statutes,  j  5. 

PENALTIES. 

Best  and  secondary  evidence  in  action  for,  see 
Evidence,  §  5. 

Construction  of  statute  providing  for  recovery, 
see  Statutes,  {  5. 

Enforcement  of  penal  laws  in  courts  of  anotlier 
state,  see  Courts,  |  1. 

Illegal  sale  of  fertiliser,  see  Agriculture. 

For  violation  of  regulations  by  carrier,  see  (Car- 
riers, S  1. 

Harmless  error  in  action  tor,  see  Appeal  and  E<r- 
ror,  I  1& 

Under  contracts,  see  Damages,  §  3. 

PERFORMANCE. 

Of  contract,  see  Contracts,  g  4. 
Of  covenants,  see  Covenants,  {  2. 

PERJURY. 

I   1.    Proaeontion  and  pnnishnient. 

*An  indictment  toi  perjury  may  join,  in  a 
single  count,  separate  material  statements.— 
McLaren  v.  State  (Ga.  App.)  13a 

*0n  a  trial  for  perjury  it  is  not  necessary  to 
prove  that  defendant  used  the  identical  lauguage 
charged,  but  it  is  suflicient  to  prove  the  sub- 
stance only  of  the  language  used. — McLaren  v. 
State  (Ga.  App.)  138. 

*It  is  not  necessary  under  an  indictment  set- 
ting forth  several  distinct  statements,  that  the 
elements  of  perjury  should  be  shown  as  to  each. 
—McLaren  v.  State  (Ga.  App.)  138. 

•Evidence  on  a  trial  for  perjury  held  to  sup- 
port a  conviction. — McLaren  v.  State  (Ga. 
App.)  138. 

PERSONAL  INJURIES. 

Particular  causes  or  mean*  of  ia/ury. 
See  Assault  and  Battery,  |  1;     Explosives; 

Negligence. 
Operation  of  railroads,  see  Railroads,  J{  6-8. 

Particular  clat$es  of  persont  injured. 
Employ^  see  Master  and  Servant,  §S  3-14. 
Passenger,  see  Carriers,  |  16. 
Passenger  on  steamboat,  see  Shipping,  $  1. 
Traveler  on  highway,  see  Highways,  i  3. 
Traveler  on  highway  crossing  railroad,  see  Rail- 
roads, {  7. 
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Remedie*. 
Applicability  of  instructions  to  case,  see  Trial, 

I   9. 
Collateral  attack  on  judgment,  see  Judgment, 

I  6- 
Construction  of  inBtructions,  see  Trial,  i  12. 
Direct  or  remote  conseqaences,   see  Carnages, 

S  2. 
Emdenee  of  damages,  see  Damages,  {  6. 
Ezceasire  damages,  see  Damages,  |  6. 
Harmless  error,  see  Appeal  and  Error,  {  16. 
Jurisdiction  of  justice's  court,  see  Justices  of 

the  Peace,  {  1. 
Measure  of  damages,  see  Damages,  i  4. 
Opinion  evidence,  see  Evidence,  {  11. 
Pleading  damages,  see  Damages,  g  6. 
Presumptions  as  to  law  of  another  state,  see 

BMdence,  S  2. 
Province  of  court  and  Jury  in  general,  see  Trial, 

i  6. 
Requisites  and  validity  of  release,  see  Release, 

$  !• 
Res  gestiB,  see  Evidence,  i  4. 
Review  of  verdict  on  appesj  or  vrrit  of  error,  see 

Appeal  and  Error.  {  13. 
Rignt  of  alien  to  muntain  action  for,  see  Aliens, 

Separate  counts  in  pleading,  see  Pleading,  }  2. 
Sufficiency  of  instractions,  see  Trial,  {  8. 
Taking  case  or  question  from  jury,  see  Trial, 
S  5. 

PETITION. 

For  Improvement  of  drain,  see  Drains,  $  1. 

In  ju^ioial  proceeding*. 
See  Injunction,  {  3;    Mandamus,  (  8. 
In  pleading,  see  Pleading,  |  2. 
In  probate  proceedings,  see  Wills,  |  8. 

PHARMACISTS. 

See  Druggists. 

Persons   entitled   to   allege   unconstitntionaUty 

of   statutes    relating   to,    see   Constitutional 

Law,  {  1. 

PHYSICIANS  AND  SURGEONS. 

Liability  of  surgeon  for  making  incision  on 
dead  body  to  ascertain  cause  of  death,  see 
Dead  Bodies. 

Physician's  certificate  as  to  witness'  sickness 
as  preliminary  to  admission  of  evidence 
taken  at  former  trial,  see  Evidence,  |  12. 

PICKETING. 

Restraining  by  injunction,  see  Injunction,  {  2. 

PLEA. 

In  civil  actions,  see  Pleading,  g  3. 

In  criminal  prosecution,  see  Criminal  Law,  {  o. 

PLEADING. 

Admissions  in  pleading  as  evidence,  see  Evi- 
dence, I  6. 

Applicability  of  instructions  to  pleadings,  see 
Trial,  i  9. 

Rejection  of  amended  pleading  as  ground  for 
new  trial,  see  New  Trial,  {  1. 

Attegationt  ai  to  particular  facts,  tu!t$,  or  tran»- 
actiont. 

See  Damages,  |  6;  Estoppel,  $  1;  Payment,  { 
2;   Release,  {  2;    Statutes,  i  6. 

Grounds  for  abatement  of  action,  see  Abate- 
ment and  Revival,  {§  1,  2. 

Statute  of  limitations,  see  Limitation  of  Ac- 
tions, I  2. 


In  actiont  6y  or  againtt  particular  dlastet  of 
peraont. 

See  Corporations,  {  3;  Counties,  {  6;  Execntors 
and  Administrators,  t  8;  Husband  and  Wife, 
J  4. 

Against  both  master  and  servant  for  negli- 
gence, see  Master  and  Servant,  i  15. 

Telegraph  company,  see  Telegraphs  and  Tele- 
phones, {  2. 

In  particvlar  action*  or  proceeding*. 

See  Cancellation  of  Instruments,  {  2:  Eject- 
ment, {8:  Oamishment,  f  3:  Libel  and 
Slander,  {  2;  Mandamus,  {  3;  Negligence,  f 
4 ;  Replevin.  |  3 ;  Specinc  Performance  f  4 ; 
Trespass,  |  1. 

Appointment  of  receiver  of  corporation,  tee 
Corporations,  |  4. 

Election  contest,  see  Elections,  {  4. 

For  abuse  of  process,  see  Process,  {  2. 

For  accounting,  see  Account,  S  1. 

For  breach  of  contract,  see  Contracts,  >  4; 
Sales,  {  6. 

For  breach  of  covenant,  see  Covenants,  |  3. 

For  breach  of  warranty,  see  Sales,  |  7. 

For  causing  death,  see  Death,  S  2. 

For  civil  damages  from  sale  of  liquor,  see  In- 
toxicating Liquors,  g  7. 

For  fires  caused  by  operation  of  railroad,  see 
Railroads,  {  9. 

For  improvement  of  drain,  see  Drains,  {  1. 

For  loss  of  or  injuries  to  [diipment  of  live  stock, 
see  Carriers,  |  18. 

For  nondelivery  of  telegram,  see  Telegraphs 
and  Telephones,  f  2. 

For  personal  injuries,  see  Carriers,  {  16;  Qgh- 
ways,  I  8;  Master  and  Servant,  i  11;  Bail- 
roads,  I  7. 

For  price  of  goods,  see  Sales,  {  6. 

For  wrongfnl  discharge  from  employment,  see 
Master  and  Servant,  {  1. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

On  bill  or  note,  see  Bills  and  Notes,  {  3. 

On  bond,  see  Bonds,  |  1. 

On  insurance  policy,  see  Insurance,  g  5. 

Pleas  in  criminal  prosecutions,  see  Criminal 
Law,  g  5. 

Probate  proceedings,  see  Wills,  g  3. 

To  abate  nuisance  occasioned  by  ol>struction 
of  street,  see  Municipcd  Corporations,  |  8. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  g  2. 

To  set  aside  execution  aale,  see  Execution,  g  6. 

Review  of  decision*  and  pleading  in  appeUcte 
courts. 
See  Appeal  and  Error,  g  2. 
Harmless  error  in  rulingB  on,  see  Appeal  and 

Error,  g  15. 
Review  of  discretionary  rulings  on,  see  Appeal 

and  Error,  §  12. 
Review  of  rulings  on  as  dependent  on  reserva- 
tion in  lower  court  of  grounds  of  review,  see 

Appeal  and  Error,  g  3. 
Scope  and   extent   of  review   ou  appeal   from 

judgmeut  on  pleading,  see  Appeal  and  Error, 

g  9. 

g   1.    Form  and  allegations  In  KemeraL 

*A  pleading  is  to  be  construed  most  stronglj 
against  the  pleader. — Smith  ▼.  Oeorgia  R.  & 
Banking  Co.   (Ga.)  673. 

'Ambiguous  pleadings  will  be  construed  most 
xtrongly  against  the  pleader  on  special  demur- 
rer.—Fowler  V.  Rome  Dispensary  (Ga.  App.) 
660. 

g  8.    Facts  relied  upon  to  show  fraud  most"' 
be  pleaded. — Groves  v.  Sexton  (Ga.  App.)  731. 

S  18.  Reasonable  certainty  is  all  that  is 
necessary  to  render  pleadings  exempt  from  at- 
tack by  special  demurrer. — Atlantic  Coast  Line 
R.  Co.  V.  Davis  &  Brandon  (Ga.  App.)  1022. 

*An  allegation  in  a  bill  for  specific  perform- 
ance  that    a    suit   in    ejectment    was    brought 
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constraed  to  mean  that  the  suit  was  brought 
both  for  the  land  and  the  minerals  under  it, 
under  the  rule  of  construction  against  the 
pleader.— Clinchfield  Coal  Co.  t.  Clintwood 
Coal  &  Timber  Co.  (Va.)  320. 

f   X>     DaoUwatloB,  complaint,  p«titl*a,  ox 
statement. 

g  46.  An  action  ma^  be  properly  instituted 
by  employing  the  initials,  instead  of  the  fall 
Christian  name. — Minchew  v.  Nahunta  Lumber 
Co.  (Ga.  App.)  716. 

*The  requirements  stated  as  to  particularity 
and  certainty  necessary  in  complaints. — Hughes 
V.  Orangeburg  Mfg.  Co.  (S.  O.)  404. 

S  53.  A  declaration  by  a  servant  for  person- 
al injury  held  not  l>ad  for  inconsistency  of  the 
counts.— Seal  t.  Virginia  Portland  Cement  Co. 
(Va.)  795. 

i  3.    Plea    or    answer,    oroaa-eomplalnt, 
and  affidavit  of  def  enae. 

§  106.  Allegations  in  an  unsworn  answer  held 
insufficient  to  meet  the  requirements  of  a  plea 
in  abatement.— Bray  v.  Peace  (Ga.)  1025. 

*Wbile  defendant  may  file  contradictory  pleas, 
his  defenses  may  be  so  related  to  one  another 
that  a  finding  in  favor  of  one  of  them  will  es- 
top him  from  further  asserting  the  others. — 
Southland  Knitting  Mills  t.  Tennille  Yarn  Mills 
(Ga.  App.)  Q32. 

S  88.  A  plea  which  purported  to  go  to  the 
whole  declaration,  but  only  answered  a  part  of 
it,  waa  bad,  and  was  properly  stricken. — Staun- 
ton Mut.  Telephone  Co.  v.  Buchanan  (Va.)  928. 

$  4.     Demnrrer  or  ezeeption. 

Oral  admissions  of  fa^t  by  a  party  or  his 
counsel  cannot  be  considered  in  passing  on  a  de- 
murrer to  the  pleadings  or  a  motion  to  dismiss 
in  the  nature  of  a  demurrer. — Hicks  v.  Beacham 
(Oa.)  46. 

§  225.  Judgment  on  demurrer  containing  both 
general  and  special  grounds  filed  to  a  petition 
held  erroneous.— Bucban  v.  Williamson  (Ga.) 
815. 

Where  defendant  files  both  a  plea  in  abate- 
ment and  a  general  demurrer,  tne  judge  may 
consider  either  first  as  he  deems  proper.— Mc- 
Laurin  y.  Fields  (Ga.  App.)  114. 

A  debtor  may  demand  by  special  demurrer  a 
complete  statement  of  each  item  of  the  indebt- 
edness sued  on. — Hobbs  v.  .Crawford  &  Max- 
well (Ga.  App.)  157;  Crawford  &  Maxwell  v. 
Hobbs,  Id. 

The  right  to  demand  a  complete  statement  of 
each  item  of  the  indebtedness  sued  on  held  waiv- 
ed by  failure  to  interpose  a  special  demurrer. — 
Hobbs  V.  Crawford  &  Maxwell  (Ga.  App.)  157 ; 
Crawford  &  Maxwell  v.  Hobbs,  Id. 

S  221.  The  overruling  of  a. general  demurrer 
to  a  petition  for  injury  to  a  servant  held  not  to 
entitle  the  servant  absolutely  to  recover  if  he 
proves  liis  case  as  laid,  on  the  ground  that  the 
overruling  of  the  demurrer  was  res  judicata  that 
a  cause  of  action  was  set  out.— McDuffie  v. 
Ocean  S.  S.  Co.  (Ga.  App.)  1008. 

*A  demurrer  to  a  complaint  admits  the  truth 
of  the  allegations  of  the  complaint.— Poytbress 
V.  Durham  &  S.  Ry.  Co.  (N.  O.)  515. 

*The  effect  of  sustaining  a  demurrer  to  de- 
fendant's pleading  of  estoppel  was  to  leave  the 
answer  as  if  the  estoppel  had  not  been  pleaded, 
since  it  was  unuecessary  to  specially  plead  it. — 
Scarborough  v.  Woodley  (S.  0.)  405. 

*A  demurrer  to  a  declaration  based  on  the 
declaration's  failure  to  comply  with  a  particu- 
lar section,  but  not  referring  to  that  section, 
held  insufficient  under  Code  1904,  S  .3271.— 
Chesapeake  &  O.  Ry.  Co.  v.  Rowsey's  Adm'r 
(Va.)  863. 


i  204.  That  one  of  several  counts  is  defective 
does  not  warrant  a  demurrer  to  the  whole  dec- 
laration and  dismissal  of  the  action. — Seal  v. 
Virginia  Portland  Cement  Co.  (Va.)  795. 

I   S.    Amended  and  mpplemental  plead' 
incB  and  repleader. 

It  was  not  proper  to  set  out  a  letter  by 
amendment  of  a  declaration  in  attachmjent  mere- 
ly because  it  might  become  admissible  in  evi- 
dence.—Alabama  Const.  Co.  V.  Continental  Car 
&  Equipment  Co.  (Ga.)  160. 

Amendment  of  declaration  in  attachment  held 
erroneously  permitted. — Alabama  Const.  Co.  v. 
Continental  Car  &  Equipment  Co.  (Ga.)  160. 

While  defendant  may  file  an  answer  to  an 
amendment  to  a  petition  he  is  not  required  to 
do  so,  and  his  failure  so  to  do  does  not  au- 
thorize treating  the  allegations  in  the  amend- 
ment, as  admitted— Brown  v.  Atlanta,  B.  &  A. 
R.  Co.  (Ga.)  180. 

ESven  where  a  statute  requires  an  action  to 
be  brought  on  relation  of  the  state,  a  failure 
to  bring  it  in  such  form  is  not  ground  for  dis- 
missal, but  an  amendment  will  be  allowed. — 
Robertson  v.  Atlantic  Coast  Line  R.  Co.  (N.  C.) 
413. 

Under  Code  Civ.  Free,  1902,  <§  164,  167,  18L 
and  circuit  court  rule  20,  effect  of  section  167 
stated,  and  defendants  held  not  to  have  waived 
the  right  to  demur  by  moving  to  make  more 
definite  and  certain  in  a  particular  not  affected 
by  the  amendment. — Lawrence  v.  Lawrence  (S. 
O.)  9. 

*Where  a  proposed  amendment  to  the  answer 
would  not  have  cured  the  defect  therein,  it  was 
properly  refused.— Scarborough  v.  Woodley  (8. 
tj.)  4Uo. 

I  279.  While  the  proper  way  to  bring  to  a 
court's  attention  facts  arising  alter  filing  of  the 
complaint  is  by  supplemental  complaint,  an 
order  allowing  a  supplemental  complaint  to  be 
filed  held  premature. — Knight  v.  Union  Mfg.  & 
Power  Co.  (S.  0.)  789. 

I  248.  Under  Code  Civ.  Proc.  1902,  K  191, 
194,  the  complaint  in  an  action  for  injuries  to 
an  employe  held  properly  amended. — Jackson  v. 
Southern  Cotton  OU  Co.  (B.  C.)  854. 

g  239.  The  power  of  the  court,  under  Code 
Civ.  Proc.  1902,  i  194,  to  allow  amendment  by 
correcting  a  mistake  in  the  name  of  a  party,  or 
in  any  other  respect,  defined. — Taylor  v.  At- 
lantic Coast  Line  R.  Co.  (S.  C.)  1113. 

§  243.  Amendments  curing  and  making  com- 
plete a  faulty  and  incomplete  statement  of  a 
cause  of  action  are  properly  allowed. — Taylor  v. 
Atlantic  Coast  Line  R.  Co.  (S.  C.)  1113. 

g  245.  The  limitation  of  the  power  to  allow 
amendments  to  pleadings  to  conform  them  to 
the  facts  proved,  as  authorized  by  Code  Civ. 
Proc.  1902,  g  194,  that  the  amendments  shall 
not  change  substantially  the  claim  or  defense, 
held  applicable  only  to  amendments  proposed 
while  the  court  is  hearing  the  evidence,  or 
after  it  has  heard  it.— Taylor  v.  Atlantic  Coast 
Line  R.   Co.   (S.   C.)   1113. 

g  248.  An  amendment  alleging  negligpnce, 
where  the  original  complaint  charged  wanton- 
ness and  recklessness,  sets  up  a  new  cause  of 
action. — ^Taylor  v.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)  1113. 

g  248.  The  power  of  the  court  to  allow  an 
amendment  to  a  pleading  by  correcting  a  mis- 
take as  authorized  by  Code  Civ.  Proc.  1902,  g 
194,  held  conditioned  on  proof  of  a  bona  fide  mis- 
take.—Taylor  v.  Atlantic  Coast  Line  R.  Co.  (S. 
O.)  1113. 

A  second  declaration  filed  Jteld  not  an  amend- 
ment of  the  first,  which  should  be  treated  as 
abandoned. — Clinchfield  Coal  Co.  t.  Wheeler's 
Adm'r  (Va.)  269. 
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8  271.  On  demurrer  to  a  pleading  because  not 
signed  by  counsel,  it  was  yrithin  the  discretion 
of  the  court  to  permit  counsel  to  sign  it,  and 
thus  remove  the  ground  of  objection. — Mclntyre 
T.  Smyth  (Va.)  8Q0. 

{   6.    Slsnatiure  Bad  ▼eTlfloatloau 

i  288.  Qood  practice  requires  all  pleadings 
to  be  signed  by  counsel. — Mclntyre  v.  Smyth 
(Va.)  930. 

S  7.    BUI  of  partlenlara  and  copy  of  ae- 
oomit. 

Where  one  ia  sued  tor  the  amonnt  of  a  debt 
of  another  alleged  to  have  been  assumed,  a  bill 
of  particulars  of  the  account  is  unnecessary. — 
Bush  r.  Roberts  (6a.  App.)  92. 

{   8.   Motions. 

Where  an  amendment  to  pleadings  has  been 
duly  allowed,  after  the  term  has  expired-,  the 
court  cannot  revoke  the  order  of  allowance  and 
strike  the  amendment. — Albany  Phosphate  Co. 
T.  Hugger  Bros.  (6a.  App.)  633. 

*A  judgment  on  the  pleadings  for  defendant 
setting  up  a  counterclaim  held  proper. — John 
Slaucbter  Co.  t.  Standard  Sewing  Mach.  Co. 
(N.  C.)  599. 

*RuIe  as  to  filing  of  a  motion  to  make  plead- 
ing definite  and  certain,  stated.— Lawrence  ▼. 
Lawrence  (S.  C.)  9. 

*A  motion  to  make  a  complaint  more  definite 
and  certain  is  not  a  pleading  nor  an  alternative 
remedy  for  a  demurrer  or  answer. — Lawrence  v. 
Lawrence  (S.  C.)  9. 

*An  action  by  a  passenger  against  a  carrier 
for  personal  injury  held~  one  ex  delicto,  and 
80  governed  by  Code  Civ.  Proc.  1902,  i  186a, 
as  to  pleading  and  right  of  defendant  to  re- 
quire an  election.— Taber  y.  Seaboard  Air  Line 
Ry.  (S.  C.)  311. 

•Code  Civ.  Proc  1902,  §  186a,  allowing  plead- 
ing of  all  the  acts  of  negligence,  without  right 
of  defendant  to  require  election,  held  to  ap- 
ply, though  some  of  the  acts  occurred  out  of 
the  state.— Taber  v.  Seaboard  Air  Line  Ry. 
(S.  0.)  31L 

*In  an  action  by  an  employ^  for  injuries,  a 
motion  to  make  the  complaint  more  definite  held 
properly  overruled. — Hughes  v.  Orangeburg  Mfg. 
Co.  (S.  O.)  401. 

i  O.    Israoa,  prooft  and  Tarlanee. 

A  receipt  when  offered  in  evidence  held  un- 
der the  allegations  of  the  answer  relating  there- 
to not  objectionable  as  irrelevant  because  it  did 
not  refer  to  the  matter  in  controversy.— Austin 
V.  Collier  (6a.)  196. 

A  petition  to  recover  for  injuries  against  a 
railrMd,  wherein  the  facts  set  forth  show  lia- 
bility from  the  relation  of  employer  and  em- 
ploy^ is  suflicient  to  admit  proof  of  such  lia- 
bility, though  plaintiff  claims  that  he  was  a 
^ssenger  when  injured. — Southern  Ry.  Co.  t. 
West  (6a.  App.)  141. 

§  372.  The  plea  of  not  guilty  puts  in  issue 
the  credibility  of  the  testimony,  even  if  it  is 
uncontradicted.— American  Nat.  Bank  v.  Foun- 
tain (N.  C.)  738. 

{  381.  Matter  in  justification  must  be  plead- 
ed.—Puryear  T.  Ould  (S.  C.)  863. 

$  10.  Defoeta     and     objeetlona,     trmi-ww, 
and  aldor  by  Tordiet  or  jadg;nient. 

•Under  Civ.  Code  1895.  g  6045,  an  insufficient 
verification  of  a  plea  in  abatement  held  an 
ameud.sble  defect,  and  it  is  too  late  to  object 
thereto  after  issue  joined. — Wood  v.  United 
States  Fidelity  &  Ouaranty  Co.  (6a.  App.)  97. 

♦Under  Civ.  Code  1895,  S  5047,  the  admission 
by  defendant  of  a  prima  facie  case  in  plaintiff 
to  get  the  opening  and  closing  argument  held 
not   to   estop   defendant   from    complaining   of 


prior  rulings  on  demurrer.- Albany  Phoepbate 
Co.  V.  Hugger  Bros.  (6a.  App.)  533. 

•A  party  who  submits  to  a  ruling  on  the 
pleadings  by  filing  an  amendment  waives  his 
right  to  except  on  the  ground  that  the  amend- 
ment was  nnnecessary.--Cowart  v.  Powell  (6a. 
App.)  664. 

{  404.  Under  Civ.  Code  1895,  {  5046,  where 
a  want  of  jurisdiction  is  apparent  on  the  face 
of  the  pleadings,  it  can  be  taken  advantage  of  at 
any  time  by  motion  to  strike. — 6eer  v.  Cowart 
(6a.  App.)  1054. 

The  question  of  a  variance  between  an  affida- 
vit for  attachment  and  testimony  cannot  be 
raised  by  motion  to  nonsuit— Edward  Bnw.  t. 
Brwln  (N.  C.)  546. 

POLICE  POWER. 

Of  municipality.   Bee  Municipal   Corporations, 

I  7. 
Regulating  practice  of  pharmacy,  see  Dmggista. 

POLICY. 

Of  insnrance,  see  Insurance. 

POLITICAL  RIGHTS. 

Suffrage,  see  Electiona. 

POLL  TAXES. 

Payment   of    as   qaafificatiou   of   elector,  wo 
Elections,  t  1. 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Tenant^ 
I  6. 

POST  OFFICE 

Power   of   statei  to   punish   crime   committed 
through  mails,  see  Criminal  Law,  i  1. 

POWERS. 

Creation  by  wUl,  see  WUIs,  (  9. 

Of  attorney,  see  Principal  and  Agent. 

Of  executor   or   administrator,   see  Ezecntois 

and  Administrators,  i  3. 
Of  sale  in  mortgage,  see  Mortgages,  {  4. 

t  1.    Creation,  exlstenee,  and  TaUdity. 

{  9.  No  technical  language  need  be  used  in 
the  creation  of  a  power.— Powell  v.  Woodcock 
(N.  C.)  1071. 

S  9.  A  power  of  sale  may  be  created  l^  ex- 
press words  or  by  implication  of  law. — Powell 
V.  Woodcock  (N.  C.)  107L 

t  2.    Oonstmctlon  and  ezeentlon. 

I  43.-  Exercise  by  life  tenant  of  power  of 
sale  given  by  will  held  to  convey  a  fee.— Jolm- 
son  V.  Smith  (Va.)  958. 

PRACTICE. 

Prosecution  of  actions  in  general,  see  Action, 

In  particular  civQ  actioni  or  proeeedingi. 
See  Account,  {  1 ;    Account,  Action  on ;    Det- 
inue;    Ejectment;     Habeas    Corpus,    %    2; 
Mandamus,    {    3;    Prohibition;     Replevin; 
Trespass,  |  1. 
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Accounting  hf  executor  or  administrator,  see 
Kxecutors  and  Administrators,  i  0. 

Condemnation  proceedings,  see  Eminent  Do- 
main, S  3. 

Partieular  prooeedingt  in  action*. 

See  Abatement  and  BeviTal;  Appearance:  Oon- 
tinuance;  Costs;  Damages,  ^  6;  Deposi- 
tions; Dismissal  and  Nonsuit;  Evidence; 
Execation;  Judgment;  Jndicial  sales;  Jury; 
L>imitation  of  Actions:  Parties;  Pleading; 
Process;    Removal  of  Causes;    Trial;    Venue. 

Nousnit,  sec  Trial,  I  5. 

Itevival  of  judgment  see  Judgment,  {  10. 

Verdict,  see  Trial.  {  13. 

Particular  remedie*  in  or  incident  to  actiont. 
See    Attachment;     Qamishment ;     Injunction; 
Heceiyers. 

Prooeduro  in  oriminal  proseouHont. 
See  Criminal  Law. 

For  offenses  against  liquor  laws,  see  Intoxicat- 
ing Liquors,  {  5. 

Procedure  in  e«eroi»e  of  tpeciai  or  Umited  jurit- 

diction. 
In  equity,  see  Equity. 

In  justices'  courts,  see  Justices  ot  the  Peace, 
12. 

Procedure  in  or  'bf  particular  courtt  or  trilmnaU. 

See  Courts. 

Procedure  on  review. 

See  Appeal  and  Error;  Certiorari,  J  1;  Ex- 
ceptions, Bill  of;  Justices  of  the  Peace,  S  3; 
New  Trial. 

PREFERENCES. 

Bffect  of  insolyency  of  bank,  see  Banks  and 
Banking,  |  1. 

Eftect  of  proceedings  In  bankruptcy,  see  Bank- 
ruptcy, I  1. 

PREJUDICE. 

Ground  for  reversal  In  civil  acttona,  see  Appeal 
and  Error,  8f  14r-18. 

PRELIMINARY  EXAMINATION. 

On  criminal  chaq^,  ae«  Oriminal  Lew,  H  4,  14. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  {  4. 

PRESCRIPTION. 

Acquisition  of  rights,  aee  Adverse  Possession, 
§1. 

PRESENTMENT. 

Of  bill  or  note,  see  Bills  and  Notes,  {  2. 

PRESUMPTIONS. 

As  to  regularity  of  administrator's  sale,  see 
Executors  and  Administrators,  |  7. 

In  civil  actions,  sec  Evidence,  §2. 

In  criminal  prosecutions,  see  Criminal  Law,  { 
6;  Homicide,  {  4. 

On  appeal  or  error,  see  Appeal  and  Error,  {{ 
11,20. 

PRIMARY  ELECTIONS. 

Bee  Elections,  I  a 


PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  Ehridence,   {  S. 

Embezzlement  by  agent,  see  Embezzlement. 

Performance  of  agreement  to  recommend  agent, 
see  Contracts,  |  4. 

Proof  as  to  liability  of  principal  before  estab- 
lishment of  agency,  see  Trial,  f  3. 

Sales  of  liquor  by  agents,  see  Intoxicating 
Liquors,  {  4. 

Set-off  and  counterclaim  in  action  to  recover 
for  loss  due  to  dishonesty  of  agent,  see  Set- 
off and  Counterclaim,  §  2. 

Violation  of  Sunday  laws  by  agent  of  carrier, 
see  Sunday. 

Agencv  in  particular  relatione,  offioet,  or  oo- 

eupation*. 
See  Attorney  and  Client;   Broken. 
Corporate  agents,  see  Corporations,  (  3. 

I   1.    The  relation.. 

'Where  plaintiff  bought  goods  from  defend- 
ant for  resale,  and  defendant  recommended  the 
employment  by  plaintiff  of  an  agent  to  sell,  the 
agent  employed  was  the  agent  of  plalnrifl.— 
John  Slaughter  Co.  v.  Standard  Sewing  Mach. 
Co.  (N.  0.)  599. 

i  23.  In  an  action  against  an  alleged  prin- 
cipal for  the  acts  of  his  agent,  evidence  held 
sufficient  to  show  the  agency  as  to  plaintiff, 
even  though  as  l>etween  the  alleged  principal 
and  agent  such  relation  did  not  in  fact  exist. — 
Mclntyre  v.  Smyth  (Va.)  930. 

i   2.    Mntaal  rights,  duties,  mnH  UsblU- 
ties. 

Where  it  was  claimed  that  a  seller  of  a  stock 
of  goods  before  inventory  sold  a  large  quantity 
of  the  best  goods  to  a  company  in  wnich  he 
was  interested,  which  was  thereafter  incorporat- 
ed, evidence  of  the  incorporati(Hi,  and  that  tiie 
seller  had  only  a  small  Interest,  feeld  relevant 
in  rebuttal.— McCommons  v.  Williams  (Ga.) 
230;    Williams  v.  McCommons,  Id. 

Plaintiffs  by  amending  their  petition  during 
the  trial  so  as  to  eliminate  an  allegation  as 
to  a  parol  license  to  defendant  to  sell  certain 
goods  held  not  to  have  thereby  deprived  de- 
fendant of  the  ri^ht  to  introduce  evidence  to 
prove  his  contention  on  such  issue. — McCom- 
mons V.  Williams  (Ga.)  280;  Williams  v.  Mc- 
Commons, Id. 

{  69.  A  conveyance  from  the  principal  to 
the  general  agent  is  presumed  fraudulent  as  a 
matter  of  law.— Smith  v.  Moore  (N.  C.)  892. 

S  3.    Bights  and  llaMUtles  as  to  third 
porsoBS. 

i  99.  A  principal  is  bound  by  his  agent's  acts 
within  the  apparent  scope  of  his  authority. — 
McDonald  v.  Pearre  Bros,  ft  Oo.  (Ga.  App.) 
830. 

f  99.  An  agent  authorized  to  do  an  act  has 
apparent  authority  to  do  the  things  necessary 
to  accomplish  the  authorized  act.— McDonald 
T.  Pearre>Bros.  ft  Co.  (Ga.  App.)  830. 

S  103.  A  commercial  traveler  authorized  to 
receive  and  transmit  orders  had  apparent  au- 
thority to  receive  and  transmit  instructions  to 
insure  the  goods  ordered  through  him. — Mc- 
Donald V.  Pearre  Bros.  &  Co.  (Ga.  App.)  830. 

'Plaintiffs  held  charged  with  knowledge  of 
the  retirement  of  a  partner  from  the  firm,  and 
therefore  not  entitled  to  recover  against  the 
retiring  partner  for  a  debt  of  the  firm  subse- 
quently contracted. — Straus,  Gunst  &  Co.  v. 
Sparrow  &  Co.  (N.  C.)  308. 

*If  oral  evidence  was  admissible  to  vary  a 
written  contract  for  a  sale  of  goods  by  showing 
an  oral  agreement  by  the  seller's  agent,  the 
burden  hold  upon  the  Duyer  to  show  the  agent's 
authority  to  make  such  agreement. — Dr.  Shoop 

'Point  aimotatad.   See  syllafrns. 
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Family  Medicine  C!o.  t.  J.  A.  Miaell  &  C!o. 
(N.  G)  611. 

If  a  ctiatresa  warrant  upon  its  face  purported 
to  be  the  act  of  P.,  as  landlord,  and  the  tenants 
apon  whose  property  distress  was  made,  as  well 
as  a  magistrate  making  the  levy,  bad  no  notice 
that  P.  was  acting  merely  as  agent,  P.  was  es- 
topped from  claimmg  that  he  was  a  mere  agent, 
in  so  far  as  the  rights  of  the  tenants  are  con- 
cerned.—Jones  T.  Parker  (S.  O.)  261. 

'Where  a  person  sues  ont  a  distress  warrant, 
and  sends  others  to  levy  under  it,  he  is  liable 
for  their  misconduct  while  acting  within  the 
scope  of  their  agency.— Jones  v.  Parker  (S.  C.) 
5S61. 

i  194.  In  an  action  against  an  alleged  prin- 
cipal, an  instruction  given  at  defendant's  request 
as  to  existence  of  the  agency  held  sufficiently 
favorable  to  defendant.— Mclntyre  t.  Smyth 
(Va.)  930. 

i  194.  In  an  action  against  an  alleged  prin- 
cipal, an  instruction  as  to  facts  showing  agency 
held  correct— Mclntyre  t.  Smyth  (Va.)  930. 

8  159.  The  hct  of  an  agent  of  the  seller  of 
an  engine  in  testing  it  kelJ  within  the  scope  of 
his  authority,  making  the  seller  liable  for  dam- 
ages from  fire  resultmg  from  the  agent's  negli- 
gence.—Aultman  &  Taylor  Machinery  Co.  v. 
Gay  (Va.)  946. 

PRINCIPAL  AND  SURETY. 

See  Bonds. 

Harmless  error  in  granting  relief  to  surety  in 

vendor's    lien    proceeding,    see    Appeal    and 

Error,  {  14. 
Liability  of  wife  as  surety,  see  Husband  and 

Wife,  §  2. 
Liabilities  on  bonds  for  performance  of  duties 

of  trust  or  office,  see  Receivers,  §  2. 
Parol  or  extrinsic  evidence  of  relation,  see  Evi- 
dence, §  10. 
Right  of  party  to  note  to  show  that  he  is  a 

mere  surety  as  against  bona  fide  holder,  see 

Bills  and  Notes,  |  1. 

i    1.    Nature   and   extent  of  liability  o< 

■nrety. 

A  contract  of  suretyship  is  to  be  strictly  con- 
strued in  the  surety's  interest. — Board  of  Edu- 
cation of  Miller  County  v.  Fudge  (Ga.  App.) 
154;  Williams  r.  Board  of  Education  of  ml- 
ler  County  (6a.  App.)  Id. 

I  2.    Discharce  of  anrety. 

Where  a  mortgage  on  property  of  the  prin- 
cipal debtor  is  taken  simultaneously  with  the 
creation  of  suretyship,  failure  to  have  it  prop- 
erly probated  within  a  reasonable  time  releases 
the  surety. — Cordele  Grocery  Co.  v.  Thigpen 
(Ga.  App.)  97. 

{  90.  Equity  of  surety  to  be  discharged  when 
prejudiced  oy  liny  act  of  the  creditor  held  not 
to  depend  on  the  fact  that  it  is  inequitable  in 
the  creditor  knowingly  to  prejudice  the  surety. 
—Smith  V.  First  Nat.  Bank  (Ga.  App.)  826. 

{  90.    A  surety  on  a  note  is  discharged  by  a 

grejudicial  act  of  the  holder,  notwithstanding 
e  did  not  know  of  the  suretysliip  when  he 
took  the  instrument. — Smith  v.  First  Nat.  Bank 
(Ga.  App.)  826. 

S  105.  Surety  held  discharged  by  acceptance 
of  the  note  of  the  principal  debtor  and  another 
due  at  a  later  date  for  the  same  debt. — Smith 
V.  First  Nat.  Bank  (Ga.  App.)  826. 

{  125.  Under  Bankr.  Act  July  1,  1898,  c. 
541,  I  16,  30  Stat.  550  (U.  S.  Comp.  St  1901, 
p.  3428),  the  failure  or  refusal  of  the  creditor 
to  prove  the  debt  in  t>ankruptcy  against  the 
principal  debtor  held  not  to  discbarge  the  sure- 
ty.—Jordan  V.  Farmers'  &  Merchants'  Bank  (Ga. 
App.)  1024. 


i  125.  Under  Civ.  Code  1895.  {  2972,  mere 
nonaction  by  the  creditor  held  not  to  release  the 
surety.— Jordan  v.  Fanners'  &  Merchants'  Bank 
(Ga.  App.)  1024. 

i  126.  Request  by  surety  to  creditor  to  col- 
lect debt  must  be  in  writing  and  in  conformity 
to  Civ.  Code  1895,  i  2974.— Jordan  v.  Farmers' 
&  Merchants'  Bank  (Ga.  App.)  1024. 

I  S;    Remedies  of  eredltors. 

*What  would  be  a  reasonable  time  for  surety, 
on  contractor's  bond  to  exercise  his  option  to 

assume  the  contract  on  contractor's  default  heU 
for  the  jury. — ^Thomason  v.  Keeney  (Ga.  App.) 
470. 

'Reasonableness  of  notice  to  surety  of  con- 
tractor's default  held  for  the  jury.- Thomason 
▼.  Keeney  (Ga.  App.)  470. 

'Under  a  contractor's  bond,  held,  that  the 
surety  should  be  given  a  reasonable  time  aftei 
contractor's  default  in  which  to  ezarcise  its 
option  to  assume  and  complete  the  contract— 
Ijiomason  v.  Keeney  (Ga.  App.)  470. 

'Requirement  in  contractor's  bond  of  Imme- 
diate notice  to  surety  of  default  by  contractot 
held  equivalent  to  a  requirement  of  reasonable 
notice.— Tbomaaon  v.  Keeney  (Ga.  App.)  470. 

{  143.  In  a  suit  on  a  note  against  three  de- 
fendants, a  plea  by  two  of  them  that  they  were 
sureties,  and  setting  up  as  a  defense  a  total 
failure  of  consideration  as  to  the  principal,  was 
improperly  stricken.— Duggan  ▼.  Monk  (Ga. 
App.)  1017. 

{  164.  A  creditor,  who  holds  an  execution 
against  both  principal  and  surety,  may,  at  his 
election,  proceed  against  either. — Jordan  v. 
Farmers'  &  Merchants'  Bank  (Ga.  App.)  1024. 

PRIORITIES. 

Of  claims  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  {  5. 

Of  mortgages,  see  Chattel  Mortgages,  |  2; 
Mortgages,  {  2. 

PRIVATE  NUISANCE. 

See  Nuisance,  i  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  Easements. 

PRIVILEGE 

EfPect  on  limitation,  see  Limitation  of  Actions, 

§1. 
Exemption  from  jury  service,  see  Jury,  f  2. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witnesses,  {  2. 

PRIVITY. 

Between  successive  possessors  holding  adverse- 
ly, see  Adverse  Possession,  {  1. 

PROBABLE  CAUSE 

For  prosecution,  see  Malidons  Prosecution,  i  1. 

PROBATE 

Of  will,  see  WillB,  |  3. 

PROCEDURE 

See  cross-references  under  Practieeb 
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PROCEEDS. 

Ot  mortgage  foreclosure,  see  Mortgages,  I  S. 

PROCESS. 

Effect  of  appearance,  see  Appearance, 
lieaiatance  or  obatruction,  see  Obstructing  Jns- 

tice. 
Serrice   of   as   constituting   commencement   of 

action,  see  Action,  §  4. 
Setting    aside    judgment    because    of    lack    of 

service  of  process,  see  Judgment,  §  8. 

In  actiont  agaitut  particular  ela$$e$  of  perton*. 
See  Ck>rporations,  {  3. 

In  particular  action$  or  proeeeUng*. 
In  criminal  prosecutions,  see  Criminal  Law,  I  4. 

Particular  formt  of  tcrit*  or  other  prooe$a. 
See    Arrest;     Execution;     Garnishment;     In- 
junction; Mandamus;  Prohibition;  BepleTiu. 

I    1.    Serrloe. 

An  order  for  publication  of  notice,  as  well 
aa  the  statute  authorizing  it,  must  be  strictlj 
construed,  in  order  to  bind  the  party  so  serreo. 
— Steinman  v.  Jessee  (Va.)  275. 

{   8.    Abnae  of  pTooesa. 

An  action  for  malicious  abuse  of  process  lies 
on  an  improper  use  of  the  process  after  it  is- 
snes,  while  malicious  prosecution  is  for  the 
malicious  suing  out  of  process  withoutprobable 
cause.— Brantley  v.  Rhodea-Haverty  Furniture 
Co.  (Ga.)  222:  Rhodes-Haverty  Furniture  Co. 
V.  Brantley,  Id. 

Evidence  held  to  establish  prima  facie  case 
for  malicious  abuse  of  process. — Brantley  t. 
Rhodes-Haverty  Furniture  Co.  (6a.)  222; 
Rhodes-Haverty  Furniture  Co.  v.  Brantley,  Id. 

*Ia  an  action  for  malidous  abase  of  process, 
consisting  of  employing  process  legally  tssned 
for  an  unlawful  purpose,  it  is  not  necessary  to 
allege  or  prove  the  termination  of  the  action  in 
plaintiff's  favor  but  otherwise,  if  the  abuse  is 
in  maliciously  using  legal  process  to  institute 
a  suit  without  probable  cause. — Brantley  v 
Rhodes-Haverty  Furniture  Co.  (Ga.)  222; 
Rhodes-Haverty  Furniture  Co.  v.  Brantley,  Id. 

A  i>etition  held  to  state  a  cause  of  action  for 
malicious  abuse  of  process. — Brantlev  v.  Rhodes- 
Haverty  Furniture  Co.  (Ga.)  222:  Rhodes- 
Haverty  Furniture  Co.  v.  Brantley,  Id. 

PROCESSIONING. 

Proceedings  between  tenants  in  common,  see 
Tenancy  in  Common,  {  2. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxica- 
ting Liquors. 

{    1.    Nature  and  csoiinds. 

{  5.  A  police  justice  of  a  city  held  not  to  pos- 
sess jurisdiction  to  impose  a  fine  for  digging  up 
a  street,  where  accused  has  set  up  a  fee-simple 
ownership  of  the  land  thoufh  there  is  an  abso- 
lute right  of  api)eal. — Martm  v.  City  of  Rich> 
mond  (Va.)  800. 

{  10.  Prohibition  lies  to  prevent  a  justice  of 
the  peace  from  exceeding  his  jurisdiction. — 
Martin  v.  City  of  Richmond  (Va.)  800. 

<  10.  Prohibition  held  to  lie  to  restrain  the 
police  justice  of  a  city  from  proceeding  with 
a  prosecution  of  defendant  for  digging  up  a 
street  in  violation  of  an  ordinance. — Martin 
T.  City  of  Richmond  (Va.)  800. 


PROOF. 

Of  death,  see  Death,  {  1. 

PROPERTY. 

Adjoining^  lands,  see  Adjoining  lAndowners. 

Constitutional  guaranties  of  rights  of  property, 
see  Constitutional  Law,  H  2,  6. 

Licenses  in  respect  to  real  property,  see  Li- 
censes, i  2. 

Measure  of  damages  for  deprivation  of  use  ot, 
see  Damages,  {  4. 

Particular  ipeciei  of  property. 
See  Mines  and  Minerals. 
Logs  or  lumber,  see  Logs  and  Logging, 

Transfer*  and  other  matters  affecting  Utle, 
See  Adverse  Possession. 
Dedication  to  public  use,  see  Dedication. 
Taking  for  publie  use,  see  Eminent  Domain. 


PROSTITUTION. 

ag"  defined.— O 

PROTEST. 


•"Street  walking"  defined.- Callaway  v.  Mims 
(Oa.  App.)  654. 


Of  bill  or  note,  see  Bills  and  Notes,  |  2. 

To  entry  on  public  lands,  see  Public  Lands,  |  1. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  Trial,  {  G. 
In  criminal  prosecutions,  see  Criminal  Law,  % 
21. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

Damages,  {  2. 
Of  injury,  see  Negligence,  {  2. 
Of  injury  caused  by  explosive,  see  Explosives. 
Of  injury  caused  by  <q>eration  of  railroad,  sea 

Railroads,  8  7. 
Of  injury  to  passenger,  see  Carriers,  )  16. 
Of  injury  to  servant,  see  Master  and  Servant, 

S  12. 

PUBLICATION. 

Of  notice  of  iMrtnership  dissolution,  see  P<fft- 

nership,  §  4. 
Service  of  process,  see  Process,  {  1. 

PUBLIC  DEBT. 

See  C>>unties,  g  3;    Municipal  Corporations,  S 
9;    Schools  and  School  Districts,  §  1. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  Municipal  Corporations, 
%  6. 

PUBLIC  LANDS. 

§  1.    Disposal    of    lands    of    the    states. 

Where  defendant  entered  an  island  as  lying 
in  New  Hanover  county,  and  plaintiffs  filed  a 
protest  in  the  entr^  proceedings  under  a  grant 
of  the  island  lying  in  Brunswick  county,  wheth- 
er it  lay  in  one  county  or  the  other  held  deter- 
minable in  the  protest  proceedings. — Ullery  v. 
Guthrie  (N.  C.)  552. 

PUBLIC  POLICY. 

Affecting  right  of  action  for  wrongful  death, 

see  Death,  |  2. 
Affecting  rule  d  stare  decisis,  see  Courts,  t  2. 
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PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  i  1. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

ESxereise  of  power  of  eminent  domain,  see  Emi- 
nent Domain,  {  1. 

Liability  of  light  company  for  injuries  caused 
by  negligence  in  general,  see  Negligence,  §  1. 

Mandamus  to  compel  performance  of  duties,  see 
Mandamus,  i  2. 

Water  companies,  see  Waters  and  Water  Cours- 
es, i  3. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Taking  property  for  public  use,  see  Eminent 
Domain. 

PUBLIC  WATER  SUPPLY. 

Sm  Waters  and  Water  Courses,  {  3. 

PUNISHMENT. 

See  Criminal  Law,  {  28. 

Review  of  discretionary  rulings  in  fixing,  see 
Criminal  Law,  f  27. 

PUNITIVE  DAMAGES. 

For  injuries  caused  by  act  of  servant,  see  Mas- 
ter and  Servant,  ^  15. 

Harmless  error  in  instructions  on,  see  Appeal 
and  Error,  |  14. 

QUALIFICATION. 

Of  members  of  council,  see  Municipal  Corpora- 
tions, S  4. 

QUESTIONS  FOR  JURY. 

In  dvil  actions,  see  Trial,  {  5. 
In  criminal  prosecutions,  see  Criminal  Law,  i 
21;   Homidde,  {  5. 

QUIETING  TITLE. 

To  mineral  lands,  see  Mines  and  Minerals,  |  1. 

I   1.    Blsbt  of  aotlon  and  defenses. 

The  general  rule  that  one  must  be  the  own- 
er of  property  to  maintain  an  action  to  remove 
a  cloud  from  the  titie  held  to  have  no  applica- 
tion in  certain  case.— Turner  t.  Bartter  (Ga.) 

587. 

i   2.    Proeeedlncs  and  relief. 

Where,  in  an  action  to  restrain  trespass  and 
to  cancel  claim  of  title,  one  defendant  disclaims 
title,  and  a  third  party  was  made  defendant, 
and  the  suit  proceeded  against  her,  evidence  of 
executions  against  the  party  disclaiming  title 
was  inadmisslbie.— Wiggins  v.  Brewster  (Qa.)  40, 

RAILROADS. 

See  Street  Railroads. 

Applicability  of  instructions  to  case  In  action 
for  injuries  caused  by  operation  of,  see  Trial, 

As  employers,  see  Master  and  Servant. 
Carriage  of  goods  and  passeniters,  see  Carriers. 
Construction  of  deed  to,  see  Deeds,  {  3. 


Diversion  of  surface  waters  by  constraetfon  of, 
see  Waters  and  Water  Courses,  |  2. 

Exercise  of  power  of  eminent  domain,  see  Em- 
inent Domain,  §§  1,  2. 

Harmless  error  in  action  for  death  caused  by 
operation  of,  see  Appeal  and  Error,  i  16. 

Opinion  evidence  in  action  for  death  caused  by 
operation  of,  see  Evidence,  {  11. 

Opinion  evidence  in  action  for  injnries  cansed 
by  construction  of,  see  Evidence,  |  11. 

Opinion  evidence  in  action  for  injuries  caused 
oy  operation  of,  see  Evidence,  f  11. 

Province  of  court  and  jury  in  prosecution  for 
offense  against  Sunday  law,  see  Criminal  Law, 
I  21. 

Restraining  judicial  sale  of  freight  car,  see 
Judicial  Sales. 

Review  of  verdict  in  action  for  death  cansed 
by  operation  of,  see  Appeal  and  Error,  f  13. 

Storing  dynamite  on  right  of  way  as  nuisance, 
see  Nuisance,  §  1. 

Sufficiency  of  instructions  in  action  for  in- 
juries by  fire  caused  by  operation  of,  see  Trial, 
i  8. 

Sufficiencv  of  instructions  in  action  for  injuries 
caused  by  operation  of,  see  Trial,  S  8- 

Taking  of  vTopertj  of  in  exercise  of  power  of 
eminent  domain,  see  Eminent  Domain,  {  2. 

Violation  of  Sunday  laws,  see  Sunday. 

I   1.    Ballroad  eompaales. 

i  17.  The  authority  of  a  railroad  conductor 
held,  ordinarily,  to  extend  only  to  the  control 
of  the  movements  of  his  train  and  its  employ^. 
—Taylor  v.  Baltimore  &  O.  R.  Co.  (Va.)  79a 

{  2.    Bight  of  war  •bA  otlier  Interests 
in  land. 

A  petition  to  recover  certain  land  conveyed  to 
a  railroad  company  for  railroad  purposes  which 
it  had  permitted  C.  to  use  for  private  pur- 
poses held  insufficient.— Barrold  v.  Seaboard 
Air-Line  Ry.  (Ga.)  326. 

•Where  lands  were  conveyed  to  a  railroad 
company  for  railroad  purposes,  the  fact  that 
only  a  small  portion  thereof  was  used  for  rail- 
road purposes  would  not  work  a  forfeiture  of 
the  lands  not  used.— Harrold  v.  Seaboard  Air- 
Line  Ry.  (Oa.)  320. 

S  68.  Deed  of  a  railroad  right  of  way  held 
to  convey  only  a  right  through  that  particu- 
lar part  of  the  grantee's  land  as  was  actually 
touched  by  the  grantee's  original  main  line.— 
American  Spinning  Co..  v.  Southern  Ry.  Co. 
(S.  C.)  787. 

§   3.    CoBstractlon,      malntenanee,      and 
equipment. 

In  an  action  against  a  railroad  company  for 
damages  to  plaintiff's  land  from  the  construc- 
tion of  its  road,  judgment  for  plaintiff  ikeld 
erroneous, — Louisville  &  N.  R.  Co.  v.  Chapman 
(Ga.)  583. 

*The  compensation  for  an  easement  in  land 
taken  by  condemnation  being  for  its  use  with 
due  regard  to  the  rights  of  the  servient  own- 
er, recovery  may  be  had  for  damages  from  the 
negligent  construction  of  a  railroad,  though  the 
right  of  way  was  acquired  by  condemnation.— 
Davenport  r.  Norfolk  &  S.  R.  Co.  (N.  C.)  431. 

f  4.    Sales,  leases,  traAo  oontraota,  and 
oonsolidation. 

i  134.  A  lessor  railroad  company  held  liable 
for  the  acts  of  its  lessee  done  in  the  perform- 
ance of  the  public  duties  of  lessor.— HcCullocb 
r.  Southern  Ry.  Co.  (N.  O.)  1096. 

i  134.  A  lessor  railroad  company  held  not 
liable  for  the  acts  of  its  lessee  done  outside  of 
its  rights  under  the  lease,  and  not  in  the  per- 
formance of  the  public  duties  of  lessor.- Mc- 
Culloch  v.  Southern  By.  Co.  (N.  C.)  1096. 

(  134.  Taking  of  land  by  lessee  railroad  com- 
pany, which  may  be  justified  under  charter  of 
lessor,  held  lawful.— McCulloch  T.  Southern  Ry. 
Co.  (N.  O.)  1096. 
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I   6.    Operation) Statntorr*  atvalelpalf 

and  official  rosnlatloiui* 

The  blow  post  law  (Civ.  Ck>de  1895,  i  2222) 
does  not  apply  to  railroad  croaaings  over  ways 
not  public  iughways.— McCoy  t.  Central  of 
.Georgia  Ry.  Co.  (Oa.)  297. 

In  an  action  for  intestate's  death  while  at- 
tempting to  stop  a  train  to  prevent  a  collision 
with  a  wagon,  intestate  Held  not  to  have 
lost  the  benefit  of  the  statute  requiring  crossing 
signals  by  leaving  the  crossing  some  distance 
to  stop  the  train. — Thompson  y.  Seaboard  Air 
Line  B^.  (S.  C.)  396. 

I   6.    —  Injuries   to  Ueeasees   at   tres- 
passers in  KenevaL 

*One  riding  on  the  engine  of  a  passenger 
train  by  invitation  of  the  employes,  without 
intending  to  pay  any  fare,  Aeul  a  trespasser, 
and  his  widow  had  no  cause  of  action  for  bis 
killing  from  the  derailment  of  the  train  through 
defects  in  the  track.— Morris  v.  Georgia  R.  & 
Banking  Co.  (Ga.)  679. 

Constmctive  knowledge  by  an  engineer  of  the 

presence  of  a  trespasser,  through  the  fireman's 
actual  knowledge  of  his  presence,  held  insuffi- 
cient to  raise  a  duty  toward  the  trespasser.— 
Seaboard  Air  Line  Ry.  v.  Chapman  (Ga.  App.) 

4S8. 

{  276.  A  railway  company  is  not  liable  for 
the  death  of  a  trespasser  on  one  of  its  locomo- 
tives in  the  absence  of  willful  or  wanton  neg- 
ligence.—Bailey  V.  North  Carolina  R.  Co.  (N. 
C.)  912. 

{  276.  One  who  boarded  a  switch  engine 
in  a  switch  yard  without  invitation,  and  in 
violation   of  the   company's   rule,  was  a   tres- 

Sasser,  to  whom  the  company  did  not  owe  the 
uty  It  owes  its  employes  rightfully  on  the 
engiine.— Bailey  v.  North  Carolina  R.  Co.  (N. 
C)  912. 

(  281.  That  a  switchman  left  a  cross-over 
switch  open  from  6  to  16  minutes  before  a  re- 
sulting wreck  held  not  to  ghow  wanton  negli- 
gence towards  those  on  an  engine,  which  after- 
wards stood  near  the  switch. — Bailey  v.  North 
Carolina  B.  Co.  (N.  C.)  912. 

I  7.    —  Accidents  at  crosstnss. 

As  Shannon's  Code  Tenn.  {$  1574,  1575,  do  not 
apply  to  trains  engaged  in  switching  in  railroad 
yards,  held,  that  it  was  not  error  to  instruct 
that  a  violation  thereof  would  render  the  com- 
pany liable,  where  there  was  no  evidence  that 
the  injury  complained  of  happened  in  the  rail- 
load  yards. — Alabama  Great  Southern  R.  Co. 
▼.  Hardy  (Ga.)  71. 

A  charge  relative  to  Shannon's  Code  Tenn. 
U  1574,  1575,  held  erroneous  as  l>eing  an  ez- 

Sression  of  opinion  as  to  what  would  constitute 
ue  care  on  the  part  of  a  lookout  on  a  locomo- 
tive.—Alabama  Great  Southern  R.  Co.  v.  Hardy 
(Ga.)  71. 

A  charge  in  an  action  based  in  part  on  Shan- 
non's Code  Tenn.  g{  1574,  157oj  requiring  a 
railroad  to  have  a  person  on  the  locomotive  al- 
ways on  the  lookout,  held  not  open  to  the 
criticism  that  it  failed  to  take  into  account  the 
relative  negligence  of  the  railroad  and  the  i>er- 
son  killed.— Alabama  Great  Southern  R.  Cu.  v. 
Hardy    (Ga.)    71. 

S  350.  In  an  action  against  a  railroad  for 
injury  in  a  crossing  accident,  whether  plain- 
tiff was  guilty  of  contributory  negligence  held 
for  the  jury. — Inman  v.  North  Carolina  R.  Co. 
(N.  C.)  878. 

{  350.  Where  the  view  at  a  railroad  cross- 
ing is  obstructed,  or  facts  exist  which  tend  to 
complicate  the  question  as  to  whether  suffi- 
cient caution  was  ezeicised,  the  question  of 
contributory  negligence  is  for  the  jury. — Inman 
T.  North  Carolina  B.  Co.  (N.  C.)  8<8. 


348.    In  on  action  against  a  railroad  for 
a    crossing   accident,    the   evidence 


I  348.  1 
injury  in 
field  to  Bu 


sustain  a  fin£ng  that  plaintiff  was  in- 

iured    by    defendant's    negligence. — Inman    t. 
forth  Carolina  R.  Co.  (N.  C.)  878. 

*A  traveler  exercising  reasonable  care  in  ap- 
proaching a  crossing  held  entitled  to  use  what- 
ever means  are  apparently  necessary  to  avoid  a 
collision  with  an  approaching  car. — Dooglass  v. 
Southern  Ry.  Co.  (S.  C.)  15. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  at  a  crossing,  an  instruction  ap- 
plying the  doctrine  of  sudden  peril  to  the  facts 
MM  not  erroneous.— Douglass  v.  Southern  By. 
Co.  (S.  C.)  16. 

An  instruction,  In  an  action  against  a  railroad 
for  injuries  to  a  traveler  at  a  crossing,  relating 
to  contributory  negligence  and  the  primary 
wrong  held  not  erroneous  and  misleading.— 
Douglass  V.  Southern  Ry.  Co.  (S.  C.)  16. 

In  an  action  against  a  railroad  for  injuries 
to  a  traveler  at  a  crossing,  an  instruction  held 
not  erroneous  in  view  of  the  issue  submitted. — 
Douglass  V.  Southern  Ry.  Co.  (S.  C.)  15. 

In  an  action  for  injuries  to  a  traveler  at  a 
crossing,  an  instruction  held  not  erroneous  un- 
der the  evidence. — Douglass  v.  Southern  By. 
Co.  (S.  C.)  16. 

*An  instruction  In  an  action  against  a  rail- 
road for  injuries  to  a  traveler  at  a  crossing 
held  not  to  impose  on  the  railroad  too  great 
a  burden  in  establishing  the  defense  of  con- 
tributory negligence. — Douglass  v.  Southern  By- 
Co.  (S.  0.)  VS. 

*In  an  action  for  death  of  a  pedestrian  at  a 
railroad  crossing,  deceased  held  negligent  as  a 
matter  of  law.--Griskell  v.  Southern  By.  Co. 
(S.  C.)  205. 

Where  intestate's  team  was  stalled  on  defend- 
ant's track  and  he  got  out  and  ran  down  the 
trat^  to  stop  the  train,  it  was  not  negligrence 
per  se  to  go  on  the  track  for  that  purpose. — 
Thompson  r.  Seaboard  Air  Une  By.  (S.  O.) 
896. 

*In  an  action  for  death  of  a  traveler  at  a 
crossing,  whether  defendant's  failure  to  give 
signals  was  negligence  contributing  to  bringing 
intestate  into  the  situation,  which  caused  his 
death,  held  for  the  jury. — Thompson  v.  Seaboard 
Air  Line  By.  (S.  C.)  396. 

In  an  action  for  intestate's  death  by  being 
struck  by  defendant's  train  while  attempting  to 
prevent  a  collision  with  his  team,  the  issue  of 

Sunitive    damages   held   properly    submitted. — 
'hompson  v.  Seaboard  Air  Lme  By.  (S.  C.)  896. 

In  an  action  for  intestate's  death  by  being 
struck  b^  a  train  while  he  was  on  the  track 
endeavoring  to  stop  it  so  as  to  prevent  a  colli- 
sion with  his  wagon,  evidence  held  insufflcient 
to  show  contributory  negligence  in  not  leaving 
the  track  before  he  was  struck. — Thompson  v. 
Seaboard  Air  Line  By.  (S.  C.)  396. 

*In  an  action  for  intestate's  death  by  being 
struck  by  defendant's  train,  the  evidence  held 
insufficient  to  show  negligence  by  defendant's 
engineer  in  failing  to  stop  the  train  in  time. — 
Thompson  v.  Seaboard  Air  Line  By.  (S.  C.) 
396. 

*In  an  action  for  intestate's  death  by  being 
struck  by  a  train  while  he  was  attempting  to 
stop  a  collision  with  his  team,  all  reasonable 
efforts  to  stop  the  train  before  it  struck  his 
team  held  rendered  necessary  b^  defendant's 
negligent  failure  to  give  crossing  signals. — 
Thompson  v.  Seaboard  Air  Line  By.  (8.  C.) 
396. 

*In  an  action  for  intestate's  death  by  being 
struck  by  a  train  while  trying  to  stop  it  to  pre- 
vent a  collision,  the  company's  negligence  in 
failing  to   repair   a   bridge   causing  intestate's 


*  Point  annotated.    See  syllaltiu. 
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team  to  be  stalled  on  the  track  held  the  proxi- 
mate caase  of  his  death. — Thompson  v.  Sea- 
board Air  Line  Ry.  (S.  C.)  396. 

*In  an  action  against  a  railroad  for  death 
-of  the  driver  of  a  vehicle  at  a  crossing,  certain 
counts  of  the  declaration  held  to  each  state  a 
good  cause  of  action.— Norfolk  &  W.  Ry.  Co. 
V.  Davis'  Adm'r  (Va.)  337. 

*In  an  action  against  a  railroad  for  death  of 
one  crossing  the  track,  a  complaint  held  de- 
fective in  the  absence  of  averments  showing 
that,  notwithstanding  contributory  negligence, 
defendant  by  ordinary  care  after  discovering' 
decedent's  danger  might  have  avoided  the  in- 
jury.—Norfolk  &  W.  Ry.  Co.  T.  Davis'  Adm'r 
<Va.)  337. 

*In  an  action  against  a  railroad  for  the 
death  of  the  driver  of  a  vehicle  at  a  crossing, 
the  complaint  held  to  show  contributory  neg- 
ligence on  decedent's  part. — Norfolk  &  W.  Ry. 
Co.  V.  Davis'  Adm'r  (Va.)  337. 

*In  an  action  against  a  railroad  for  the  death 
of  the  driver  of  a  vehicle  at  a  crossing,  de- 
fendant held  not  liable,  in  the  absence  of  evi- 
dence that  the  trainmen  failed  to  exercise  or- 
flinary  care  to  avoid  the  accident  after  deced- 
ent left  a  place  of  safety  and  started  on  the 
crossing.— Norfolk  &  W.  Ry.  Co.  v.  Davis' 
Adm'r  (Va.)  337. 

*In  an  action  against  a  railroad  for  the  death 
of  the  driver  of  a  vehicle  at  a  crossing,  defend- 
ant's trainmen  held  entitled  to  presume  that 
-decedent  would  not  go  on  the  track. — Norfolk 
&  W.  Ry.  O).  V.  Davis'  Adm'r  (Va.)  337. 

I  8.     —  Injiu^ea  to  person*  on  or  near 
txaokL 

'Plaintiff,  injured  by  a  train  held  guilty  of 
contributory  negligence  barring  recovery. — 
Southern  Ry.  Co.  v.  Ilogan  (Ga.)  64. 

i  367.  Where  neither  the  engineer  nor  fire- 
man saw  a  person  when  he  was  struck,  held, 
that  there  was  negligence  in  not  keeping  a 
proper  lookout. — Thompson  v.  Aberdeen  &  A. 
R.  Co.  (N.  C.)  883. 

8  362.  A  railroad  company  is  negligent  in 
operating  a  train  at  night  without  a  Deadlight. 
-Thompson  v.  Aberdeen  &  A.  R.  Co.  (N.  C.) 
883. 

{  397.  In  an  action  for  the  death  of  a.  per- 
son on  a  railroad  track,  held  error  to  exclude 
evidence  that  the  track  was  habitually  used 
as  a  way.— Thompson  v.  Aberdeen  &  A.  R. 
Co.   (N.  C.)  883. 

i  400.  Evidence  in  an  action  for  death  held 
sufficient  to  po  to  the  Jury  on  the  question  of 
whether  decedent's  death  resulted  from  negli- 
gence of  the  railroad  company.— ^Thompson  v. 
Aberdeen  &  A.  R.  Co.  (N.  C.)  883. 

{  400.  In  an  action  against  a  railroad  back- 
ing a  train  against  a  pedestrian  at  a  place  used 
by  the  public  as  a  common  walkway,  the  ques- 
tion whether  lanterns  in  the  hands  of  men 
standing  on  the  car  gave  warning  of  the  train's 
approach  held  for  the  jury.— Allen  t.  North 
Carolina  R.  Co.  (N,  C.)  1070. 

S  369.  It  is  negligence  for  a  railroad  to  back 
its  train  in  the  nighttime,  along  a  place  used 
by  the  public  as  a  common  walkway,  without  a 
light  on  the  end  of  the  train  so  as  to  give  warn- 
ing of  its  approach.— Allen  y.  North  Carolina 
U.  Co.  (N.  C.)  1079. 

{  383.  The  failure  of  a  railroad,  backing  its 
train  in  the  nighttime  along  a  place  used  by  the 
pnblic  as  a  common  walkway,  to  have  a  light 
on  tiie  end  of  the  train  held  not  to  relieve  a 
pedestrian  from  the  consequences  of  his  negli- 
gence in  failing  to  look  and  listen  for  trains. — 
Allen  V.  North  Carolina  R.  Co.  (N.  C.)  1070. 


The  consent  of  the  railroad  that  intestate 
should  enter  on  its  track  to  stoji  its  train  by 
signals  to  prevent  a  collision  with  intestate's 
wagon  stalled  at  a  crossing  held  to  be  presumed, 
in  an  action  for  intestate's  death. — ^Thompson  t. 
Seaboard  Air  Line  Ry.  (S.  C.)  396. 

i  358.  A  bare  licensee  upon  a  railroad  track 
takes  upon  himself  all  ordmary  risks  attached 
to  the  place  and  the  business  carried  on  there. 
—Harlow's  Adm'r  r.  Chesapeake  &  O.  Ry.  Co. 
(Va.)  941. 

{  398.  Evidence  in  an  action  against  a  rail- 
read  company  considered,  and  held  insufficient 
to  show  notice  of  the  defective  condition  of 
one  of  its  cars. — Harlow's  Adm'r  v.  (Chesa- 
peake &  O.  Ry.  O.  (Va.)  941. 

i  9.     Fires. 

{  483.  Where  plaintifF  was  in  possession  of 
turpentine  and  resin,  still  remaining  on  pine 
trees,  but  had  no  title  to  the  land,  the  meas- 
ure of  damages  for  the  destruction  of  the  tur- 
pentine nnd  resin  by  fire  is  its  market  value. 
—Atlantic  Coast  Line  R.  Co.  v.  Davis  &  Bran- 
don (Ga.  App.)  1022. 

{  456.  A  steam  railway  company  must  ex- 
ercise ordinary  care  to  keep  its  traclu  and 
right  of  way  tree  from  combustible  materials. 
—Atlantic  Coast  Line  R.  C)o.  v.  Davis  &  Bran- 
don (Ga.  App.)  10^. 

i  456.  An  action  will  lie  for  negligence  in 
keeping  combustible  material  on  a  right  of 
way,  though  the  engine  from  which  the  fire 
escapes  was  properly  equipped  and  handled. — 
Atlantic  Coast  Line  R.  Co.  r.  Davis  &  Bran- 
don  (Ga.  App.)  1022. 

(  465.    The  liability  of  a  railroad  company 

for  damages  from  failure  to  keep  its  right  of 
way  clear  of  combustible  materials  is  not  de- 
feated by  the  fact  that  adjacent  landowners' 
fields  are  in  a  similar  condition.— Atlantic 
Coast  Line  R.  Co.  v.  Davis  &  Brandon  (Ga. 
App.)  1022. 

S  472.  Complaint  against  a  railroad  compa- 
ny for  damages  by  fire  held  to  state  a  cause 
of  action  at  common  law  for  negligence,  and 
not  under  Civ.  Code  1902.  §  213.%.— Hutto  v. 
Seaboard  Air  Line  Ry.   (8.  C.)  835. 

I  473.  A  person  who  stored  cotton  seed  in 
a  house  erected  on  a  railroad  company's  right 
of  way  under  a  certain  agreement,  without 
knowledge  express  or  implied,  of  such  agree- 
ment, held  not  bound  therebv.— Hutto  ▼.  Sea- 
board Air  Line  Ry.   (S.   C.)  835. 

{  480.  Communication  of  fire  by  a  railroad 
engine  held  sufficient  to  raise  a  presumption 
of  negligence  against  the  company.— Hutto  v. 
Seaboard  Air  Line  Ry.  (S.  C.)  835. 

8  482.  Evidence  held  to  antbori2e  a  finding 
that  cotton  seed  destroyed  by  fire  was  npon 
the  railroad  company's  right  of  way  not  un- 
lawfully, but  with  its  consent,  so  as  not  to 
fall  within  the  exception  of  Civ.  Code  19CK2,  § 
2135.— Hutto  T.  Seaboard  Air  Line  Ry.  (S. 
C.)  835. 

8  484.  Evidence  in  an  action  against  a  rail- 
way for  destruction  of  property  by  fire  held 
sufficient  to  go  to  the  jury  on  the  question  of 
whether  the  fire  was  communicated  from  a 
locomotive.— Hutto  t.  Seaboard  Air  Line  By. 
(S.  C.)  835. 

RATIFICATION. 

By  inhabitants  of  act  annexing  territory  to  mn- 
nidpal  corporation,  see  Municipal  Corpora- 
tions, 8  !• 

By  municipal  authorities  of  act  of  committee  in 
changing  grade  of  street,  see  Municipal  Cor- 
porations, 8  8. 
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REAL  ACTIONS. 

See  Xijectment;  Forcible  Entry  and  Detainer, 

I  !• 
Applicability  of  instructions  to  case,  see  Trial, 

1  9. 
Construction  of  instructions,  see  Trial,  t  12. 
iJelf-serving  declarations,  see  Evidence,  i  7. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REASONABLE  DOUBT. 

See  Criminal  Law,  {f  C,  15,  22,  23. 

REBUTTAL 

Evidence,  see  Trial,  {  3. 

RECEIVERS. 

For  life  estate,  see  Life  Estates. 
Of  corporations  in  general,  see  Corporations, 
i  4. 

§  1.     Aotlona. 

I  178.  Allowing  an  amendment  changing  the 
plaintiff  from  the  receiver  to  a  creditor  of  the 
corporation,  Aekl  to  be  in  the  court's  discre- 
tion.—Buist  T.  William«  (S.  C.)  859. 

{   2.    Iilabllltles  «n  bonds  or  nndertak- 
ings. 

{  212.  A  surety  of  a  special  receiver  appoint- 
ed in  vendor's  lien  proceedings,  and  authorized 
by  the  court  to  sell  purchase-money  bonds,  be- 
came responsible  for  a  proper  accounting  of 
the  money  received  therefor  by  such  receiver. 
— Bowman  v.  Liskey  (Va.)  942. 

§  217.  In  a  suit,  by  the  surety  of  a  special 
receiver  appointed  in  vendor's  lien  proceedings 
to  compel  an  accounting  by  the  purchaser  of 
bonds  from  such  receiver  which  he  was  au- 
thorized by  the  court  to  sell,  the  evidence  held 
to  show  that  the  purchaser  paid  a  part  of  the 
purchase  money  of  the  bonds  to  the  receiver 
on  the  understanding  that  he  was  to  receive  it 
back  in  payment  of  a  personal  indebtedness  of 
the    receiver. — Bowman    v.    Liskey    (Va.)   942. 

$  217.  In  a  suit  by  the  surety  of  a  special 
receiver  appointed  in  vendor's  lien  proceedings, 
who  was  authorized  by  the  court  to  sell  a  pur- 
rhase-money  bond  for  cash,  against  the  pur- 
chaser of  the  bond  to  compel  an  accounting  for 
its  purchase  price,  the  surety  claiming  that 
the  purchaser  did  not  in  fact  pay  cash  for  the 
bond,  the  purchaser  was  entitled  to  credit  for 
checks  given  the  receiver  and  actually  paid, 
but  was  liable  for  a  purported  payment  there- 
on, which  was^  applied  to  a  personal  debt  due 
him  from  the  receiver.— Bowman  v.  Liskey 
{Va.)  942. 

RECEIVING  STOLEN  GOODS. 

•On  a  trial  in  the  superior  court  for  receiving 
stolen  property,  field  incumbent  on  accused  to 
prove  the  value  thereof,  before  he  could  rely 
thereon,  in  diminution  of  sentence.— State  v. 
Dixon  (N.  C)  616. 

RECORDERS  COURT. 

Establishment  of,  see  Courts,  i  2. 

RECORDS. 

Of  deeds,  see  Deeds,  {  2. 
Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  6;  Criminal  Law,  |  27. 


I  6.  Upon  being  satisfied  tbat  a  report  of 
commissioners  in  partition  found  in  private  flies 
was  an  original  paper  belonging  to  bis  office  and 
should  be  recorded,  the  clerk  of  the  county  court 
was  found  to  file  and  record  it.— Bill  v.  Lane 
(N.  C.)  1074. 

I  6.  In  the  absence  of  a  contrary  showing,  it 
must  be  presumed  that  the  clerk  of  the  county 
court  dul^  recorded  a  report  of  commissioners 
in  partition  as  required  by  an  order  of  the 
court.— HiU  T.  Lane  (N.  C.)  1074. 

REDELIVERY. 

Of  property  taken  in  replevin,  see  Replevin,  {  2. 

REDEMPTION. 

For  mortgage,  see  Mortgages,  |  6. 

REFERENCE. 

See  Arbitration  and  Award. 
Review  on  appeal  or  writ  of  error  of  findings  of 
referee,  see  Appeal  and  Error,  {  13. 

REFORMATION  OF  INSTRUMENTS. 

See   Cancellation   of   Instmments. 

I   1.    Bight  of  aetlon  and  defenses. 

{  14.  A  mistake  of  law  in  putting  words 
limiting  a  grantee's  estate  in  the  habendum  in- 
stead of  the  premises  of  a  deed  held  correctible 
by  a  court  of  equity. — Condor  v.  Secrest  (N. 
C.)  921. 

I   2.     Prooeedlngi   and   relief. 

S  37.  A  defendant,  in  an  action  for  the  spe- 
cific performance  of  a  contract,  may,  by  way 
of  defense  or  counterclaim,  invoke  the  aid  of 
equity  to  reform  the  contract. — Cuthbertson  v. 
Morgan  (N.  O.)  744. 

i  37.  A  plaintiff,  in  an  action  for  the  specific 
performance  of  a  contract,  held  entitled  to  ask 
the  court  to  reform  the  contract  and  permit 
him  to  perform  it  as  reformed. — Cuthbertson  v. 
Morgan  (N.  C.)  744. 

8  45.  Evidence  held  to  show  that  a  stipula- 
tion in  a  contract  for  the  sale  of  real  estate 
was  omitted  by  mistake  from  the  written  con- 
tract justifying  reformation.— Cuthbertson  t. 
Morgan  (N.  O.)  744. 

§  4C.  The  court  held  not  entitled  to  withhold 
a  case  involving  the  right  to  reform  a  written 
instrument  from  the  jury  where  there  is  more 
than  a  scintilla  of  evidence.— Cuthbertson  v. 
Morgan  (N.   C.)   744. 

{  47.  A  vendor  praying  for  the  reformation 
of  his  contract  for  the  convevance  of  real 
estate  held  required  to  waive  the  purchaser's 
forfeiture  as  a  condition  to  obtaining  relief. — 
Cuthbertson  v.  Morgan  (N.  C.)  744. 

§  48.  A  contract  for  the  conveyance  of  real 
estate  construed,  and  held,  that  a  provision  in- 
serted therein  by  the  court  by  way  of  reforma- 
tion was  a  covenant,  and  not  a  condition. — 
Cuthbertson  v.  Morgan  (N.  O.)  744. 

{  45.  Evidence  held  to  show  that  the  plac- 
ing of  words  limiting  an  estate  conveyed,  in 
the  habendum  instead  of  in  the  premises  of  a 
deed  was  a  mistake  of  law  of  tne  draftsman 
and  the  parties,  and  not  a  mistake  of  fact  of 
the  draftsman.— Condor  v.  Secrest  (N.  O.)  921. 

REGISTRATION. 

See  Deeds,  S  2;  Records. 

Of   voters,   see   EUections,  |  2> 
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REHEARING. 


See  New  Trial. 


RELEASE. 


See  Compromise  and  Settlement;  Payment. 
From  liability  for  rent,  see  Landlord  and  Ten- 
ant, i  3. 

i    1.   B«anialte«  and  Talldlty. 

*PetitioD  held  not  to  show  incapacity  to  con- 
tract, or  fraud,  so  as  to  authorize  the  setting 
aside  of  a  release  for  personal  injuries. — Smith 
T.  Georgia  R.  &  Banking  Go.  (Ga.)  673. 

'Release  discharging  carrier  from  a  claim 
for  damages  for  personal  injuries  held  not  to 
be  repudiated  on  the  ground  that  the  agent 
agreed  to  obtain  from  the  carrier  an  agree- 
ment for  an  additional  amount,  if  the  injuries 
proved  more  serious. — Smith  t.  Georgia  R.  & 
Banking  Co.  (Ga.)  673. 

{  2.    Pleadlnc  evldeaee,   telal,  and   re- 
viaw. 

*A  petition  disclosing  that  the  real  cause  of 
a  complaint  was  supplement  to  a  complete 
written  release  by  parol  promise  held  not  saved 
from  demurrer  by  certain  other  alle^tions. — 
Smith  T.  Georgia  R.  &  Banking  Co.  (Ga.)  673. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  Evidence,  i  4. 
Of  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  S  7. 

RELIGIOUS  SOCIETIES. 

Disturbance  of  worship,  see  Disturbance  of  Pub- 
lic Assemblage. 

REMAINDERS. 

See  Life  Estates. 

Creation  by  will,  see  Wills,  {  7. 
Rights  of  remaindermen  to  prevent  waste  by 
life  tenant,  see  Life  Estates. 

^Remaindermen  do  not  have  their  cause  of 
action  until  the  death  of  the  life-tenant,  and 
prescription  does  not  begin  to  run  against  them 
until  then.— Brinkley  v.  Bell  (Ga.)  67. 

A  deed  reserving  a  life  estate  gives  the  grantee 
no  right  to  enter  on  the  land  during  ttie  life 
tenancy.— Sessoms  v.  Tayloe  (N.  O.)  424. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  $  25. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  Injunction, 

Effect  on  jurisdiction  of  equity  to  restrain  open- 
ing of  highway,  see  Highways,  |  1. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  {  25. 
So  as   to   bring   action   within  jurisdiction   of 

justice's  cour^  see  Justices  of  the  Peace,  S  1. 

REMOVAL 

Of   executor   or   administrator,   see   Executors 
and  Administrators,  |  1. 


REMOVAL  OF  CAUSES. 

Chang«  of  venue  or  place  of  trial,  see  Tenna^ 
i  2. 

{   1.   OiiKln,  natme,  and  snbjetft  «f  «on- 
troTcray. 

I  23.  An  action  held  not  to  involve  a  ques- 
tion of  the  appropriation  of  property  against 
the  owner's  will  under  the  power  of  eminent 
domain,  of  which  a  federal  court  would  not  have 
jurisdiction  so  as  to  prevent  a  removal,  bat  to 
involve  solely  a  question  of  damues. — ^McCnl- 
loch  V.  Southern  By.  Co.  (N.  a)  lOM. 

(   8.    Amonnt  o*  Talne  in  eontrtrversy. 

I  74.  The  right  to  remove  an  action,  wnere- 
in  a  money  judgment  is  demanded,  to  the  fed- 
pral  court  held  determined  by  the  sum  demand- 
ed at  the  time  the  petition  tor  removal  is  filed. 
— McCuUoch  V.  Southern  Ry.  Co.  (N.  C.)  1096. 

(  3.  Prooeedlnga  to  proonre  and  eCeet 
of  reatoraL 
i  80.  Under  Act  Ifaidi  8.  1887,  c  373,  (  1, 
24  Stat  564  (U.  S.  Comp.  St  1901,  p.  510).  the 
jurisdiction  of  a  state  court  held  to  cease  on 
the  filing  of  a  bond  and  petition  for  removal.— 
McCuUocb  V.  Southern  Ry.  Co.  (N.  C.)  1096. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  {  5. 
Rights  to  between  co-tenants,  see  Tenancy  in 
Common,  i  1. 

REPLEVIN. 

See  Detlnne. 

I   1.    Bight  of  action  and  dofenaea. 

*Rule  as  to  propriety  of  replevin  or  claim  and 
delivery  as  a  remedy  to  recover  iMssession  of 
deeds,    etc,    stated.— Bridgers    v.    Ormond   (N. 

Plaintiff  held  not  to  have  voluntarily  surren- 
dered personal  propertjr  in  controversy,  ao  as  to 
f>reclude  him  from  maintaining  claim  and  de- 
ivery  to  recover  it— Taylor  v.  F.  T.  Mills  & 
Son  (N.  O.)  566. 

(   2.    ProceedlnKS  for  talitaE  and  rede- 
llTery  of  property. 

*It  is  not  essential  to  an  action  to  recover 
personalty  that  plaintiff  resort  to  the  provisional 
remedy  of  claim  and  delivery.— Bridgers  v.  Or- 
mond (N.  C.)  422. 

{  3.   Pleadlnc  and  erldenee. 

*A  petition  setting  forth  the  name  of  each  ar- 
ticle sued  for  and  the  value  is  sufficiently  defi- 
nite.— Charles  v.  Valdosta  Foundry  &  Machine 
Co.  (Ga.  App.)  493. 

A  variance,  if  any,  between  allegations  and 
proof,  held  to  be  disregarded  under  Revisal  1905, 
§  .5115,  making  immaterial  any  variance  of  the 
allegation  in  a  pleading  and  the  proof,  where 
the  adverse  party  has  not  been  prejudiced. — 
Andrews  ▼.  Grimes  (N.  0.)  519. 

The  submission  of  the  issue  whether  defend- 
ants, after  an  alleged  sale  of  tobacco  to  plain- 
tiffs, agree  that  the  tobacco  should  remain  on 
defendants'  land  as  plaintiffs'  property,  held 
proper  under  the  pleading. — Andrews  T.  Grimes 
(N.  a)  519. 

In  claim  and  delivery  for  tobacco  sold  to 
plaintifEs,  evidence .  that  plaintiffs  had  insored 
the  tobacco  immediately  after  the  sale  held  com- 
petent.—Andrews  V.  Grimes  (N.  C.)  519. 


*Polnt  annotated.    Bee  syllalina. 
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f   4.    Trial,    JvdKment.    enforoement    of 
Jndcment,  and  re-rlew. 

In  replevin,  the  verdict  directed  by  the  court, 
for  a  less  sum  tlian  the  amount  testified  to  by 
either  witness  as  the  value  of  the  property,  was 
not  error. — Charles  v.  Valdosta  Foundry  &  Ma- 
chine Co.  (Ga.  App.)  493. 

In  replevin,  the  measure  of  plaintiff's  dama- 
ges was  the  value  of  the  property  at  the  time 
of  wrongful  taking,  with  interest,  and  not  the 
amount  plaintiff  paid  therefor  and  interest. — 
Taylor  t.  F.  T.  Milla  &  Son  (N.  C.)  656. 

REQUESTS. 

For  instructions  in  civil  actions,  see  Trial,  i  10. 
For  instructions   in   criminal  prosecutions,  see 
Criminal  Law,  i  23. 

RESALE. 

Of  goods  by  seller,  see  Sales,  |  6. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancel- 
lation of  Instruments. 

Of  contract,   see   Contracts,  §  3. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  {  2. 

Of  exchange  of  property,  see  Exchange  of  Prop- 
erty. 

RES  GEST/E. 

In  civil  actions,  see  Evidence,  i  4. 
In    criminal    prosecutions,   see   Criminal    Law, 
J  7. 

RES  IPSA  LOQUITUR. 

Application  of  doctrine  in  action  for  injuries 
to  servant,  see  Master  and  Servant,  |  12. 

Application  of  doctrine  in  action  for  negligence, 
see  Negligence,  f  4. 

RES  JUDICATA. 

See  Judgment,  |{  6,  7. 

RESTRICTIONS. 

In  deeds,  see  Deeds,  {  3> 

RESULTING  TRUSTS. 

See  Trusts,  i  1. 

RETROSPECTIVE  LAWS. 

See  Statutes,  |  5. 

RETURN. 

Of  execution,  see  Elxecution,  i  6. 


REVENUE. 


f^ee  Taxation. 


REVERSIONS. 

The  possibility  of  a  reverter,  after  the  ter- 
mination of  a  fee  conditional,  is  not  an  estate. 
—Vaughn  v.  Lanford  (S.  C.)  316. 


REVIEW. 

See  Appeal   and    Error;   Certiorari:   Criminal 

Law,  i  27 ;  Justices  of  the  Peace,  (  3. 
Bill  in  equity,  see  Equity,  {  4. 

REVIVAL 

Of  Judgment,  see   Judgment,  $  10. 

RIGHT  OF  WAY. 

See  Basements. 

Of  railroads,  see  Railroads,  |  2. 

RIPARIAN  RIGHTS. 

See  Watery  and  Water  Courses,  |  1. 

RISKS. 

Assumed  by  employ^,  see  Master  and  Servant, 
H  8,  13,  14. 

ROADS. 

See  Highways. 

Streets  in  cities,  see  Municipal  Corporations, 

i  a 

RULES. 

Of  court  as  to  dismissal  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  i  8. 

Of  court  as  to  procedure  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  i  6. 

Of  water  companies,  see  Waters  and  Water 
Courses,  (  3. 

RULES  OF  COURT. 

See   Courts,   (   2. 

As  to  procedure  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  {  24. 
Waiver  of  errors  on  appeal  or  error,  see  Appeal 

and  Error,  {  19. 

SALES. 

Actioit  for  wrongful  acts  of  agent  in  making 
sale,  see  Principal  and  Agent,  i  2. 

Bulk  stock  laws  aa  denial  of  equal  protection 
of  law,  see  Constitutional  Law,  t  S- 

Bulk  stock  laws  as  denying  due  process  of  law, 
see  Constitutional  Law,  (  6. 

Conclusiveness  of  judgment  for  price  of  goods, 
see  Judgment,  |   7. 

Conditional  bill  of  sale  as  documentary  evidence, 
see  Evidence,  f  9. 

Creation  of  power  of  sale,  see  Powers,  f  1. 

Harmless  error  in  action  for  penalty  for  illegal 
sale,  see  Appeal  and  Error,  |  18. 

Opinion  evidence  in  action  for  breach  of  warran- 
ty, see  Evidence,  {  11. 

Parol  or  extrinsic  evidence,  see  Evidence,  g  10. 

Sale  of  goods  on  Sunday,  see  Sunday. 

Sale*  hy  or  to  particular  oUutet  of  perion*. 
See  Husband  and  Wife,  i  2. 

Sttlet  of  particular  specie*  of,  or  e*iate$  or 
intereit$  in,  property. 
See  Intoxicating  Liquors. 
Corporate  stock,  see  Coiporations,  {  1. 
Fertilizer,  see  Agriculture. 
Rcaltj-,  see  Vendor  and  Purchaser. 


02  S.E.-77 
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Bale*  on  fudicial  or  other  proceeding*. 
See  Execution,  g  5;  Judicial  Sales. 
Foreclosure  proceedings,  see  Chattel  M«rtgage«, 

{  3. 
Of  property  of  decedent  under  order  of  court, 

see  Executors  and  Administratois,  §  7. 
Of   trust   property   under   order   of   court,   see 

Trusts,  {  3. 
On  foreclosure  of  mortgage,  see  Mortgages,  {§ 

4,  5. 

5  1.    BeqnlaltM    aad    TaUdlty    of    eon- 

traet. 
S  40.  That,  on  a  buyer  of  coal  telling  him 
that  he  was  buying  it  to  burn  brick,  the  sales- 
man told  him  that  the  grade  contracted  for 
would  bum  brick,  and  was  used  for  that  pur- 
pose, does  not  tend  to  show  fraud  or  deceit  on 
the  seller's  part. — Wooldridge  v.  Brown  (N.  C.) 
1076. 

{  2.    Coastmetlon  of  aomtvset. 

'Evidence  held  not  to  show  a  contract  by  de- 
fendant to  deliver  a  cargo  of  salt  to  plain- 
tiffs on  any  definite  date.— Sumrell  &  McCoy 
y.  International  Salt  Co.  (N.  C.)  619. 

t  3.    Perfonnanee  of  aontmet. 

Damages  resulting  from  delay  in  shipment  of 
goods  sold  held  not  waived  as  a  matter  of  law. 
— Alabama  Const.  Co.  v.  Continental  Car  & 
Equipment  Co.  (Ga.)  160. 

{  161.  Removal  by  the  seller's  agent  of  an 
engine  from  the  car  on  which  it  was  shipped 
held  not  a  delivery  to  the  purchaser. — Aultmau 

6  Taylor  Machinery  Co.  v.  Gay  (Va.)  946. 

I  4.    Operation  and  aCeot. 

Under  Civ.  Code,  1896,  S  3546,  the  loss  of 
cotton  sold  and  destroyea  by  fire  falls  on  the 
buyer  where  the  seller  could  not  have  collected 
the  price  if  the  cotton  had  not  been  destroyed, 
where  it  was  sold  at  an  agreed  price  per  pound 
until  weighed  to  ascertain  the  number  of  pounds. 
— Deadwyler  &  Co.  v.  Karow  &  Forrer  (Ga.) 
172. 

'Where  the  consideration  for  a  sale  is  impos- 
sible to  determine,  there  is  no  sale. — Deadwyler 
&  Co.  V.  Karow  &  Forrer  (Ga.)  172. 

'Where  a  bill  of  sale  specified  the  property 
sold  as  named  articles  of  machinery  bought 
from  the  vendor,  it  is  sufficient  to  put  all  per- 
sons dealing  with  the  vendee  on  notice  of  the 
vendor's  title. — Charles  v.  Valdosta  Foundry  &, 
Machine  Co.  (Ga.  App.)  493. 

{  201.  A  carrier  does  not  become  the  con- 
signee's agent,  nnless  the  goods  are  delivered  in 
accordance  with  the  consignee's  instructions. 
—McDonald  v.  Pearre  Bros.  &  Co.  (Ga.  App.) 
830. 

§  201.  Delivery  of  goods  uninsured  to  a  car- 
rier which  bad  been  ordered  shipped  insured 
did  not  make  the  carrier  the  buyer's  agent 
from  the  date  of  delivery. — McDonald  t.  Pearre 
Bros.  &  Co.  (Ga.  App.)  830. 

{  201.  A  seller  held  not  entitled  to  recover 
the  price  of  goods  from  the  buyer  which  had 
been  ordered  shipped  insured,  when  they  were 
shipped  uninsured  and  lost — McDonald  v. 
Pearre  Bros.  &  Co.  (Ga.  App.)  830. 

'Where  plaintiffs  purchased  tobacco  from  de- 
fendants, the  tobacco  to  remain  on  defendants' 
land  as  plaintiffs'  property,  the  title  and  right 
to  possession  passed  upon  the  delivery  and 
agreement,  and  the  liability  of  plaintiffs  accru- 
ed at  that  time,  though  the  purchase  money  was 
not  paid.— Andrews  v.  Grimes  (N.  C.)  519. 

'Where  a  seller  delivers  goods  sold  to  a  car- 
rier, title  passes  on  delivery ;  but,  where  the 
contract  is  to  deliver  the  goods  to  the  buyer, 
title  does  not  pass  until  they  are  in  his  posses- 
sion.—Acme  Paper  Box  Factory  v.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  557. 


{  233.  Certain  evidence  held  admissible  in 
support  of  the  title  of  a  buyer  as  against  a 
subsequent  mortgagee. — Leak  v.  Bank  of  Wades- 
boro  (N.  C.)  733. 

'Under  a  contract  of  sale  title  held  not  to 
vest  in  purchaser  till  draft,  with  bill  of  lading 
attached,  was  paid.— State  v.  Malony  (S.  0.) 
215. 

{    5.    Warranties. 

S  261.  Evidence  held  not  to  show  a  warranty 
of  the  quality  of  coal  or  its  fitness  for  burning 
brick.— Wooldridge  v.  Brown  (N.  C.)  1076. 

'  I  261.  While  no  specific  form  of  words  is 
essential  to  a  warranty  of  soundness,  the  seller 
must,  by  some  appropriate  language,  show  an 
intent  to  make  a  warranty,  and  the  buyer  must 
understand  that  one  is  being  given. — Wooldridge 
V.  Brown  (N.  C.)  1076. 

i  6.    Reatediea  of  aeller. 

Evidence  in  attachment  for  the  price  of  cars 
sold  held  sufficient  to  make  out  &  prima  facie 
case. — Alabama  Const.  Co.  v.  Continental  Car  & 
Equipment  Co.  (Ga.)  160. 

Though  there  may  have  been  a  written  con- 
tract, yet  where  suit  was  brought  on  an  open 
account,  and  the  evidence  for  the  seller  showed 
that  he  had  fully  performed,  a  nonsuit  was 
properly  refused. — ^Alabama  Const.  Co.  v.  Con- 
tinental Car  &  Equipment  Co.  (Ga.)  160. 

Under  a  declaration  in  attachment  on  an  ac- 
count for  the  price  of  cars,  evidence  held  admis- 
sible to  show  that  the  cars  were  in  defend- 
ant's possession  shortly  after  the  sale. — Alaba- 
ma Const.  Co.  V.  Continental  Car  &  Equipment 
Co.  (Ga.)  160. 

{  303.  The  seller  of  personal  property  may 
retain  title  as  security  for  the  price  and  con- 
tract for  a  mortgage  lien  on  the  property,  and 
that,  if  the  debt  is  not  paid,  he  may  proceed 
by  foreclosure  or  trover.— Mitchell  v.  Castlen 
(Ga.   App.)   731. 

)  318.  Where  a  seller  of  personalty  retains  a 
mortgage  lien  for  the  price,  with  a  provi- 
sion that  he  may  proceed  either  by  foreclosure 
or  trover,  and  he  forecloses,  he  cannot  there- 
after maintain  trover  for  any  property  which 
the  officer  failed  to  seize  on  forecloanre.— Mit- 
chell v.  Castlen  (Ga.  App.)  731. 

'In  an  action  for  breach  of  a  contract  to 
take  certain  springs  manufactured  by  plaintiff, 
an  instruction  as  to  meaanre  of  damages  held 
correct. — Clevelajid-Canton  Springs  Go.  y.  Golds- 
boro  Buggy  Co.  (X.  C.)  637. 

'In  an  action  for  breach  of  a  contract  to 
take  certain  articles  manufactured  for  defend- 
ant, the  latter  held  required  to  plead  c»tain 
defenses  in  order  to  rely  on  them. — Cleveland- 
Canton  Springs  Co.  y.  Goldsboro  Buggy  Co. 
(N.   C.)  637. 

{  339.  Statement  of  what  a  seller  may  re- 
cover, where  he,  on  the  refusal  of  the  buyer 
to  pay,  treats  the  goods  as  the  buyer's  and 
retakes  and  resells  them  for  him. — Vanstoiy 
Clothing   Co.   v.   Stadiem   (N.   C.)   77a 

i  360.  That  a  seller  of  coal  knew  the  pur- 
pose for  which  coal  was  to  be  used  does  not  en- 
title the  buyer  to  a  deduction  from  the  price  be- 
cause of  its  inferior  quality  in  the  absence  of  a 
warranty.— Wooldridge  y.  Brown  (N.  C.)   107a 

In  an  action  for  the  price  of  an  engine  sold  to 
defendant,  an  answer  held  to  state  a  good  coun- 
ter claim  for  damages. — Standard  Supply  Co.  v. 
Carter  &  Harris  (S.  C.)  150. 

I   7.    Remedies  of  bnyer. 

i  445.  Under  the  evidence,  held  it  was  a 
question  for  the  jury  whether  a  sale  of  a  horse 
was    with    a    warranty.— Harriss    v.    Cannady 

(N.  C.)  771. 
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{  435.  In  an  action  for  the  price  of  coal,  the 
buyer  cannot  show  a  warranty  without  plead- 
ing it.— Wooldridga  v.  Brown  (N.  C.)  1076. 

*Profit8  which  one  who  installed  a  ginnery 
hoped  to  malce  in  a  season  held  too  speculative 
to  constitute  a  measure  of  damages  for  failure 
to  deliver  machinery  as  contracted  for. — Stand- 
ard Supply  Co.  T.  Carter  &  Harris  (S.  C.)  150. 

•An  owner  of  a  cotton  ginnery  buying  an  en- 
gine to  be  delivered  within  a  speciiied  time  held 
entitled,  on  the  failure  of  the  seller  to  deliver 
within  the  time  fixed,  to  the  value  of  the  use  of 
the  plant  for  the  period  it  is  idle  from  the  de- 
lay.— Standard  Supply  Co.  v.  Carter  &  Harris 
(8.  C.)  J50. 

'Measure  of  damages  stated  for  failure  to 
deliver  articles  contracted  to  be  sold. — Long 
Pole  Lumber  Co.  v.  Saxon  Lime  &  Lumber  Co. 
(Va.)  349. 

SATISFACTION. 

See  Compromise  and  Settlement ;  Payment ;  Re- 
lease. 

SCAFFOLDS. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  {  i, 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Constitutionality  of  tax  laws,  see  Taxation,  f  1. 
Restraining  action  of  school  board  in  general, 
see  Injunction,  {  2. 

t    1.    Pnbllo  soliaols. 

Act  Aug.  23,  1905  (Acts  1905,  p.  425),  as 
amended  by  Act  Aug.  21,  1906  (Acta  1906,  p. 
61),  providing  for  local  tax  district  schools,  held 
not,  in  view  of  the  constitutional  amendment 
adopted  in  1903,  authorizing  local  taxation  for 
public  schools,  in  violation  of  Const,  art.  8,  SI 
5,  4  (Civ.  Code  1895,  if  5908,  5909).— Henslee  v. 
McLarty  (6a.)  66. 

Act  Aug.  23,  1905  (Acts  1905.  p.  425>,  aa 
amended  by  Act  Aug.  21,  1906  (Acts  1906,  p. 
61),  providing  for  local  tax  district  schools, 
held  not,  in  view  of  the  constitutional  amend- 
ment adopted  in  1903,  authorizing  local  taxation 
for  public  schools,  unconstitutional  as  estab- 
lishing other  political  divisions  than  those  recog- 
nized by  the  Constitution. — Henslee  v.  McLarty 
(Ga.)  66. 

Money  borrowed  by  the  county  board  of  edu- 
cation is  not  a  part  of  the  common  school  fund 
as  defined  by  Pol.  Code  1895,  §  1384,  to  render 
sureties  on  the  county  school  commissioner's 
bond  liable  in  reference  thereto.— Board  of  Edu- 
cation of  Miller  County  v.  Pudge  (Ga.  App.) 
154 ;  Williams  v.  Board  of  Education  of  Miller 
County  Id. 

Money  borrowed  by  the  county  board  of  edu- 
cation 18  not  a  part  of  the  common  school  fund 
Its  defined  by  Pol.  Code  1895,  §  1384,  so  as  to 
render  the  county  school  commissioner  liable  on 
his  bond  in  reference  thereto,  though  he  may,  in 
an  action  of  a  different  nature,  be  liable  as  an 
individual. — Board  of  Education  of  Miller  Coun- 
ty V.  Fudge  (Ga.  App.)  154 ;  Williams  v.  Board 
of  Education  of  Miller  County,  Id. 

•Pol.  Code  1895,  |  1363,  held  not  to  authorize 
the  borrowing  of  money  by  a  county  board  of 
educators. — Board  of  Education  of  Miller  Coun- 
ty V.  Fudge  (Ga.  App.)  154 ;  Williams  v.  Board 
of  Education  of  Miller  County,  Id. 

•Const,  art.  6,  S  1,  providing  that  the  state 
and  county  poll  tax  combined  shall  not  exceed 
$2,  held  not  to  apply  to  a  special  school  dis- 
trict created  pursuant  to  Revisal  1905,  {  411.5, 
but  such  school  district  is  a  "municipal  corpo- 
ration" as  that  term  is  used  in  Const,  art.  7, 


and  subject  only  to  the  llmitationa  contained 
therein.— Perry  v.  Commissioners  of  Ftanklin 
County  (N.  C.)  608. 

I  68.  Revisal  1006,  i  4129,  prohibiting  the 
establishment  of  a  new  school  within  less  than 
three  miles  of  some  school  already  established 
in  the  township,  does  not  prohibit  repairs  or 
building  a  new  house  on  a  site  where  a  school 
has  long  been  established.— Pickler  v.  Board  of 
Education  of  Davie  Coant7  (N.  C.)  902. 

{  69.  The  action  of  the  school  committee  as 
to  rebuilding  a  schoolhouse  and  changing  the 
site  held  not  subject  to  judicial  interference, 
except  in  cases  of  violation  of  law  or  miscon- 
duct on  the  part  of  the  school  committee. — 
Venable  v.  School  Committee  of  Pilot  Moun- 
tain (N.  O.)  902. 

{  09.  The  fact  that  the  brothers  of  two  of 
the  school  committee  contributed  to  the  pur- 
chase of  a  new  school  site  does  not  per  se  in- 
validate the  action  of  the  board  changing  the 
site.— Venable  v.  School  Committee  of  Pilot 
Mountain  (N.   C.)  902. 

i  69.  The  fact  that  a  member  of  the  school 
committee  purchasing  land  for  a  new  school 
site  contributed  to  the  sum  raised  by  the  citi- 
zens to  purchase  the  property  held  not  to  in- 
validate the  transaction. — Venable  v.  School 
Committee  of  Pilot  Mountain  (N.  C.)  902. 

Under  Act  Feb.  19,  1907  (I.«ws  1907,  p.  522), 
relative  to  sale  of  bonds  of  a  school  district, 
and  the  facts,  held,  that  mandamus  will  not  lie 
to  the  trustees  of  the  district  to  give  their  sig- 
natures for  lithographing  bonds. — Lanford  t. 
Drummond  (S.  C.)  10. 

SEARCHES  AND  SEIZURES. 

Admissibility  of  evidence  wrongfully  obtained, 

see  Criminal  Law,  {  9. 
Under  laws  relating  to  intoxicating  liquors,  see 

Intoxicating  Liquors,  g  6. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  {  5. 
In  criminal  prosecutions,  see  Criminal  Law,  | 
10. 

SEPARATE  ESTATE. 

Of  married  women,  see  Husband  and  Wife,  |  3. 

SERVICE 

Of  process,  see  Process,  {  1. 

SERVITUDES. 

See  Easementsa 

SET-OFF  AND  COUNTERCLAIM. 

Procedure  on  in  justice's  court,  see  Justices  of 

the  Peace,  S  2. 
Set-off  in  action  for  price  of  goods,  see  Sales, 

86. 

{   1.    Nature  and  sromids  of  remedy. 

{  8.  The  right  of  set-off,  except  as  provided 
for  by  statute,  is  cognizable  only  in  a  court  of 
equity.— Geer  v.  Cowart  (Ga.  App.)  1054. 

{  2.    Saltjeet-matter. 

$  22.  Under  Civ.  Code  1895,  ${  3996,  4044. 
a  claim  ex  delicto  cannot  be  set  off  against  a 
claim  ex  contractu.— Geer  v.  Cowart  (Ga.  App.) 
1054. 

•In  an  action  for  loss  by  the  dishonesty  of 
an  agent  recommended  to  plaintiff  by  defend- 


*  Point  aiuiotated.   Bee  srllaboa. 
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SPECIFIC  PERFORMANCE. 

Construction  of  pleading,  see  Pleading,  i  1. 

Right  of  defendant  in  action  for  to  claim  refor- 
mation of  contract,  see  Reformation  of  Id- 
struments,  §  2. 

I   1.    Natare  and  cronmda  of  remedr  Im 
Keneral. 

•While  specific  performance  is  not  a  matter 
of  strict  right,  but  rests  in  the  discretion  of  the 
court,  the  relief  will  be  granted  in  the  absence 
of  fraud  or  other  reasons  making  performance 
inequitable.— Jones  v.  Jonea  (N.  C.)  417. 

i   2.    Contraots  eaforcealble. 

I  41.  Rule  governing  one's  right  to  specific 
performance  of  a  .verbal  contract  to  convey 
because  of  part  performance  stated. — Crane's 
Nest  Coal  &  Coke  Co.  t.  Virginia  Iron,  Coal 
&  Coke  Co.  (Va.)  954. 

i  43.  Facts  held  not  to  show  such  part  per- 
formance of  a  verbal  contract  to  convey  as  en- 
titled the  purchaser  to  specific  performance.— 
Crane's  Nest  Coal  &  Coke  Co.  t.  Virginia 
Iron,  Coal  &  Coke  Co.   (Va.)  954. 

i  41.  Equity  will  compel  the  specific  per- 
formance of  a  parol  contract  to  sell  land  where 
the  contract  is  certain  and  definite,  and  there 
has  been  such  part  performance  that  neither 
party  can  be  restored  to  his  former  position. — 
Hoover  v.   Baugh  (Va.)  968. 

t  47.  The  acts  performed  upon  land  after 
taking  possession  under  an  oral  contract  to  con- 
vey held  to  be  capable  of  compensation  in  dam- 
ages, so  that  specific  performance  was  not  nec- 
essary to  give  adequate  relief. — Hoover  v.  Baugh 
(Va.)  9«S. 

{   3.    Good  f  altb  and  dillKenoe. 

i  97.  A  subvendee  of  a  part  of  the  land  agreed 
to  be  conveyed  cannot  compel  specific  perform- 
ance by  the  original  vendor,  except  upon  pay- 
ment of  the  whole  amount  due  from  the  orig- 
inal vendee  for  the  entire  tract. — Hoover  v. 
Baugh  (Va.)  968. 

SHIPPING  *   *•     FrooaedUcs  and  reUef. 

will       I  KM.  j^  conveyance  pursuant  to  a  contract  for  the 

sale  of  real  estate  held  valid,  though  not  made 
within  the  time  fixed  by  judgment  awarding  spe- 
cific performance. — Jones  v.  Jones  (N.  C.)  417. 

{  131.  Where,  in  an  action  for  tbe  specific 
performance  of  a  contract,  plaintiff  refuses  to 
submit  to  a  decree  for  reformation  as  prayed 
for  by  defendant,  and  refused  to  perform  the 
contract  as  reformed,  the  court  may  dismiss  the 
action.— -Cuthbertson  v.  Morgan  (N.  C.)  744. 

*In  a  suit  to  enforce  specific  performance  of 

a  compromise  agreement  executed  in  1883  to 
convey  mineral  rights  in  land,  the  contention 
that  the  doctrine  of  laches  had  no  application 
held-  untenable.— Clinchfielil  (3oal  Co.  v.  Clint- 
wood  Coal  &  Timber  Co.  (Va.)  329. 

In  a  suit  to  specifically  enforce  a  compromise 
agreement  executed  in  1883  between  complain- 
ants and  defendant's  predecessors,  the  com- 
plaint held  not  to  show  a  good  excuse  for  the 
unreasonable  delay  in  seeking  specific  perform- 
ance, and  to  state  facts  showing  that  the  court 
would  be  liable  to  do  injustice  by  enforcing 
the  contract.— Clinchfield  Coal  Co.  v.  Clint- 
wood  Coal  &  Timber  Co.   (Va.)  829. 

•To  obtain  a  .  specific  performance  of  an 
agreement  to  convey  land,  complainant  must 
aver  the  facts  and  circumstances  entitling  him 
to  such  relief  by  full,  clear,  positive,  and  di-i- 
tinct  statements.— Clinchfield  Coal  Co.  ▼.  Clint- 
wood  Coal  &  Timber  Co.  (Va.)  329. 

•In  a  suit  for  specific  performance  of  an 
agreement  to  convey  land,  an  allegation  that 
complainant  and  its  predecessors  in  interest 
were  at  all  times  ready,  able,  and  willing  to  cai^ 
ry  out  their  part  of  the  contract  held  insuffi- 
*  Point  annotated.   See  ayllabna. 


ant,  pursuant  to  an  agreement  to  furnish  a 
sales  agent  for  machines  bought  from  defend- 
ant for  resale,  a  counterclaim  for  tbe  price 
of'  the  machines  held  admissible,  under  Revis- 
al  190.'>.  i  481,  subsecs.  1,  2.— John  Slaughter 
Co.  V.  Standard  Sewing  Mach.  Co.  (N.  C.)  599. 

•In  an  action  for  a  lo^  by  the  dishonesty 
of  an  agent  recommended  by  defendant  to 
plaintiff  to  sell  machines  bought  from  defend- 
ant for  resale,  an  installment  of  the  price  of 
the  machines  falling  due  after  the  commence- 
ment of  the  action,  is  available  as  a  counter- 
claim, under  Revisal  1905,  g  481,  subsec.  1. — 
John  Slaughter  Co.  v.  Standard  Sewing  Mach. 
Co.  (N.  G.)  509. 

SETTLEMENT. 

See  Account  Stated;  Compromise  and  Settle- 
ment ;  Payment ;  Release. 

By  executor  or  administrator,  see  Executors 
and  Administrators,  )  9. 

Of  bill  of  exceptions,  see  Exceptions,  Bill  of, 

SEVERANCE. 

Of  action,  see  Action,  i  3. 

SHADE  TREES. 

Necessity  of  compensation  for  destruction  of, 
under  power  of  eminent  domain,  see  Eminent 
Domain,  S  2. 

Removal  of  by  municipalities  as  obstructions 
on  streets,  see  Municipal  Corporations,  {  8. 

SHERIFFS  AND  CONSTABLES. 

Garnishment  of  constable's   fees,  see  Garnish- 
ment. {  1. 
Sheriff's  return  on  execution,  see  Execution,  {  6. 


(    1.    Oarrlace  of  passengers. 

•In  an  action  for  death  of  a  steamboat  pas- 
senger by  drowning,  evidence  hfld  sufficient  to 
warrant  tbe  submission  to  the  jury  of  the 
question  whether,  notwithstanding  deceased's 
negligence,  defendant  could,  by  reasonable  care, 
have  prevented  his  death  — Pate  v.  Tar  Heel 
Steamboat  Co.    (N.   C.)   614. 

SIGNALS. 

From  approaching  trains,  see  Railroads,  {  5. 

SIGNATURES. 

To  pleading,  see  Pleading,  i  6. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING  CARS. 

See  Carriers,  i  18. 

SOLDIERS. 

Exemptions  from  license  tax,  see  Licenses,  g  1. 

SPECIAL  LAWS. 

See  Statutes,  |  2. 
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cient,  where  the  admitted  facts  on  the  face  of 
the  bill  contradicted  such  allegatiooa. — Clinch- 
field  Coal  Co.  T.  Clintwood  Coal  &  Timber  Co. 
(Va.)  329. 

In  a  suit  brought  after  1905  to  enforce  spe- 
cific performance  of  an  aRreement  to  convey 
mineral  rights  in  land,  executed  in  1883,  the 
burden  was  upon  complainant  to  give  sufficient 
reasons  why  the  suit  was  not  brought  sooner, 
and  to  state  specifically  the  impediments  to  an 
earlier  prosecution  thereof. — Clinchfield  Coal  Co. 
V.  Clintwood  Coal  &  Timber  Co.  (Va.)  329. 

*A  subpurchaser  held-  not  a  necessary  party 
to  a  suit  by  the  original  vendor  against  the  or- 
iginal purchaser  for  specific  performance;  and 
80  to  be  bound  by  the  decree  for  sale  for  pay- 
ment of  the  purchase  money.— Steinman  v.  Ha- 
gan  (Va.)  348. 

§  114.  A  bill  for  the  specific  performance  of 
a  contract  to  convey,  which  did  not  offer  to  per- 
form the  contract  or  ask  for  its  enforcement, 
was  bad  on  demurier.— Hoover  v.  Baugh  (Va.) 
968. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  liquors. 

STARE  DECISIS. 

See  Goorta,  {  2. 

STATEMENT. 

By  witness  inconsistent-with  testimony,  see  Wit- 
nesses, §  4. 
Of  plaintiff's  claim,  see  Pleading,  |  2. 

STATES. 

Attorney  general,  see  Attorney  General. 

Courts,  see  Courts. 

Decisions  of  courts  of  another  state,  see  Courts, 

«  2. 
Enforcement  in  state  court  of  foreign  statute 

giving  action  for  wrongful  death,  see  Death, 

§  2. 
Enforcement  of  foreign  decree  of  divorce,  see 

Divorce,  {  3. 
Legislative   power  over  municipal  corporation, 

see  Municipal  Corporations,  i  2. 
Power    of    state    to    punish    crime    committed 

through  mails,  see  Criminal  Law,  S  1- 
Presumptions  as  to  law  of  another  state,  see 

Evidence.  {  2. 
Poblic  lands,  see  Public  Lands,  |  1. 

I   1.    Actions. 

•Dispensary  commissioners  and  the  manager 
thereof  are  offlcerg  of  the  state,  and  are  not 
included  in  the  word  "persons,"  as  used  in 
Civ.  Code  189.5,  {  3871,  giving  a  parent  a  right 
of  action  against  any  person  selling  liquor  to 
liis  minor  son. — Fowler  v.  Rome  Dispensary 
(Ua.  App.)  660. 

STATUTES. 

Laws  abridging  privileges  and  immunities,  see 
Constitutional  Law,  8  4. 

Laws  denying  due  process  of  law,  see  Consti- 
tutional Law,  8  6. 

Laws  denying  equal  protection  of  law,  see  Con- 
stitntional   Law.  $  7). 

Laws  impairing  obligation  of  contracts,  see  Con- 
stitutional I^w,  -f  3. 

Provitiona  relating  to  particular  tuhjectt. 
See  Abatentent  and  Revival,  S  2;  Adverse  Pos- 
sion.  Hi  1,  2 ;  Agriculture :  Appeal  and  Error, 
U  1-7,  12-20,  24,  25 ;  Appearance ;.  Attorney 
Genera] ;  Boundaries,  i  2 ;  Carriers,  i  1 ;  Cor- 
porations, §  4 ;  Costs,  §8  2-4 ;  Counties,  JJ  1- 


5;  Courts,  {{  2-6;  Covenants,  |  1;  Criminal 
Law,  M  2.  4,  12,  15-10,  23,  26-28 :  Death, 
{  2;  Dedication,  {  1;  Deeds,  |S  1,  8;  Depo- 
sitions ;  Descent  and  Distribution ;  Dumissal 
and  Nonsuit,  8  1 ;  Disturbance  of  Public  As- 
semblage; Divorce,  88  2,  3;  Drains,  |  1: 
Druggists ;  £kisements,  §1  1,  2 :  Ejectment,  H 
4,  5;  Election  of  Remedies;  Elections,  88  2, 
3  ;   Embezzlement ;   Eminent  Domain  ;    E>top- 

r],  8  1;  Evidence,  88  4,  10;  Execution,  88  1. 
.  5 ;  Executors  and  Administrators,  §f  1,  4-7, 
10 ;  Gaming,  8  1 ;  Grand  .Jury ;  Highways,  { 
1 :  Husband  and  Wife,  8  5 ;  Infants,  88  1,  2 ; 
Injunction,  8  1 ;  Insane  Persons.  8  2 ;  In- 
surance, 81  3,  6;  Intoxicating  Liquors;  Judg- 
es, 8  1 ;  Judgment,  88  !■  3,  10 ;  Master  and 
Ser\'ant,  8  2 ;  Mechanics'  Liens ;  Municipal 
Corporations,  88  1.  4-0;  New  Trial,  8  2;  Ob- 
scenity ;  Obstructing  Justice ;  Parent  and 
Child;  Partition,  8  2;  Payment,  8  1;  Plead- 
ing, 8  5;  Principal  and  Surety,  8  2;  Railroads. 
5  n ;  Removal  of  Causes,  8  3 ;  Replevin,  8  3 : 
Sales,  8  4;  Schools  and  School  Districts,  § 
1;  Set-Off  and  Counterclaim,  8  2;  States, 
8  1 ;  Sunday;  Taxation,  |  6 ;  Weights  and 
Measures;  Wills,  8§  1,  2,  4;  Witnesses,  88 
1,  2,  4. 

Amendment  of  pleading,  see  Pleading,  8  5. 

Appeals  from  Justices  courts,  see  Justices  of 
the  Peace,  8  3. 

Assignment  of  judgment,  see  Judgment,  {  0. 

Attestation  of  will,  see  Wills.  8  2. 

Commissions  of  trustee,'  see  Trusts,  |  4. 

Discharge  of  surety,  see  Principal  and  Snrety, 
8  2. 

Dormant  judgment,  see  Judgment,  8  10. 

Guardian  ad  litem  of  infants,  see  Infants,  8  2. 

Instructions  to  jury,  see  Trial,  8  6. 

Joinder  of  causes  of  action,  see  Action,  {  8. 

Partition  decree,  see  Partition,  8  2. 

Statute  of  frauds,  see  Frauds.  Statute  of. 

Time  for  motion  for  new  trial,  see  New  Trial, 
8  2. 

8   1.    Enaotment,  xeqnlsitea,  and  T«Udlt7 
In  KeneraJ. 

•Acts  19(».  p.  425.  being  unconstitutional, 
a  local  election  to  authorize  the  levy  of  a  tax 
in  a  school  district  did  not  warrant  the  assess- 
ment of  sncb  a  tax,  where  the  election  was 
held  nnder  that  act,  bnt  before  the  passage  of 
Acts  1906,  p.  61,  making  provision  to  cure  the 
unconstitutional  features  of  the  first  act- 
Jordan  V.  Franklin  (Ga.)  673. 

8  19.  Prlv.  Laws  1907.  p.  1292,  c.  489,  rati- 
fied March  11,  1907.  entitled  "An  act  to  enlarge 
the  corporate  limits  of  the  city  of  Fayette- 
ville,"  and  annexing  certain  territory,  held 
not  within  Const,  art.  2,  8  14,  relating  to  the 
mode  of  passage  of  bills,  authorizing  cities  to 
impose  taxes,  and  requiring  such  bills  to  be 
read  three  times  and  the  votes  recorded.— Lutter- 
loh  V.  City  of  Fayetteville  (N.  C.)  758. 

Rule  respecting  construction  of  statutes  stated. 
—Harvey  v.  Hoffman  (Va.)  371. 

8  64.  The  invalidity  of  a  provision  in  Code 
Va.  1904,  c.  78,  88  1754-1766,  regulating  the 
Ijractice  of  pharmacy,  held  not  to  affect  the  va- 
lidity of  the  other  provisions  thereof. — Bertram 
V.  Commonwealth  (Va.)  960. 

8  64.  A  statute  may  be  constitutional  in  part, 
though  unconstitutional  in  part. — Bertram  v. 
Commonwealth  (Va.)  060. 

8  2.     General  and  special  or  local  law*. 

•Acts  1906.  p.  121,  providing  for  a  change 
of  county  lines  within  the  limits  of  incorporat- 
ed towns  and  cities,  held  not  in  violation  of 
Civ.  Code  1895,  88  5732,  5926.— Manson  v.  City 
of  College  Park  (Ga.)  278. 

8  87.  Code  Va.  1904,  88  1759,  1766,  held  not 
local,  special,  or  private  laws  for  the  punish- 
ment of  crime,  in  violation  of  the  prohibition  of 
Const.  1002,  8  63,  cl.  1  (Code  1904,  p.  ccxxlii).— 
Bertram  v.  Commonwealth  (Va.)  96d. 


•Point  annotated.   See  •yllabna. 


Digitized  by 


Google 


1222 


«2  SOUTHEASTERN  REPORTER. 


I  3.    Snbjeoti  *nd  titles  of  aet«. 

*Act8  1906,  p.  121,  held  not  invalid  as  re- 
ferring to  more  than  one  subject  matter  in  its 
title,  or  as  containing  matter  in  the  act  itself 
different  from  that  exnressed  in  its  title.— Man- 
son  T.  City  of  College  Park  (Ga.)  278. 

S  106.  Const.  1869,  art  5,  §  15,  held  not  to 
apply  to  amendments  of  general  statutes  con- 
solidated into  a  code.— Bertram  T.  Common- 
wealth (Va.)  969. 

i  114.  The  provisions  of  Acts  1885-86,  p. 
405,  c.  364,  held  germane  to  the  title,  and  not  m 
conflict  with  Const.  1869,  art.  5,  {  15,  relating 
to  the  subjects  and  titles  of  acts. — Bertram  v. 
Commonvrealth  (Va.)  969. 

i  4.    Amendment,  reTislon,  and  eodiflok- 
tioa. 

i  146.  The  provisions  of  an  act  incorporated 
in  Code  1887,  (4202  (Code  1904,  p.  2188),  which 


consolidates  Into  a  code  the  general  statutes  of 
the  commonwealth  and  which  rej>eals  acts  in 
force  at  the  time  of  its  adoption,  are  valid, 
though  the  act  was  in  conflict  with  Const.  1869, 
art.  5,  S  15.— Bertram  v.  Commonwealth  (Va.) 
969. 

I  S.    CoBstraotlon  and  operatlim. 

*One  seeking  to  recover  a  penalty  must  bring 
his  case  clearly  within  the  language  and  mean- 
ing of  the  law  imposing  it.— <>>z  ▼.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  556. 

i  268.  A  curative  act  can  operate  only  oo 
something  which  the  Legislature  might  validly 
have  enacted  in  the  first  instance. — Wright  v. 
Johnson  (Va.)  948. 

i  6.     Pleading  and  oTidenee. 

*The  statutes  of  a  foreign  atate,  it  relied 
on,  must  be  pleaded  and  proved  as  facts. — 
DoweU  V.  Cox  (Va.)  272. 


STATUTES  CONSTRUED. 


ITNITED  STATES. 

CONSTITUTION. 

Amend.  5 104 

Amend.  14 82,  104,  595 

Art.  1,  {  8 177,  595 

STATUTES  AT  LARGE. 

1887,  March  3,  ch.  373,  $ 

1,  24   Stat   554   [U.   S. 

Comp.  St.  1901,  p.  510]  1096 
1890,  Aug.  8,  ch.  728,  26 

Stat  313   lU.  S.  Comp. 

St   1901,   p.  3177] 117 

1898,  July  1,  ch.  541,  )  16, 

30  Stat.  550  fU.  S.  Comp. 

St.  1901,  p.  3428] 1024 

1898,  July  1,   ch.   541,   S 

07f,  30  Stat.  505  [U.  S. 

Comp.  St  1901,  p.  3450]  964 

REVISED  STATUTES. 

t!  1990.  5526  [U.  S.  Comp. 
St  1901,  pp.  1266,  3716]  558 

COMPILED   STATUTES 
1901. 

Page  510 1096 

Page  1266 558 

Page  3177 117 

Page  3428 1024 

Page  3450 964 

Page  3715 558 

CODE  1896. 
i  27 678 

CODE  1907. 
$  6116 678 


GEORGIA. 

CONSTITUTION, 
Art  1,  §  1. 


651 

Art.  1, '8  1,  par.  3 82 

Art  1,  i  1,  par.  a 1(W 

Art.  8,  H3,4 66 

CODE  1868, 
J  527 185 

CIVIL  CODE  1895. 

I  520  et  seq 

{  1817 


800 

678 


12180 52 

I  2222 177,  297 

2321 1018,  1020 

2462,2462 1044 

2488 826,  1010 

2490  983,  1042 

2491 826 

2610 193 

i  2811,  2612 188 

2693  92 

2693,  par.  4. 524 

2800 1000 

2829 107 

2896 152 

I  2972,  2974 1024 

3068 20 

3149 587 

3159 1028 

3247 87 

f  3249.  Amended  by  Laws 

1901.  p.  39 688 

i  3324 218 

8  3358 1048 

I  3307,  pars.  3,  6 202 

I  3424 984 

3466 980 

3546 172 

3586 987 

3615 291 

3722  167 

3761 73,  813 

3763 73 

3871 660 

3996 1054 

4068 472 

4189,4190 73 

43.S4  177,  189,  228 

4454 991 

4466 202 

46.% 670 

(  4639 499 

I  4644 95 

8  4657  et  seq 1048 

I  4708  97 

§  4739  1024 

I  4903 187 

I  4944 1054 

8  4961 71 

8  4f)81 999 

8  4987 687 

8  5043 114 

S  504r) 97 

8  5(M6 1054 

i  5047 533 

8  50i-8  1025 

8  5122 95 

8  51.'i2 52 

8  5166 468 

i   5204  230 

i   6237 182 


8  5243 592 

I  5292 110 

{  6290 651 

88  5.316,5317 67 

S  6331 164 

88  5432,  iM33 815 

88  6463,  5464 810 

i  6686 202 

I  6732 278 

8  6842  ia>4 

8  5852 901 

88  5908,    5909 «W! 

8  5926 278 

PENAL  CODE  18W. 

8  30 501 

I  194 641 

i  306 1003 

8  396 647 


8  418. 
i  420 
8  428. 
8  444 
{  765. 
I  962. 
8  972. 
991 


667 
558 
117 
6011 
570 
663 
565 
644 


§8  1114,1118 565 

POLITICAL  CODE  1895. 

8  61 226 

I  841  814 

I  843 68,  IK 

88  620-625 1048 

8  673 627 

88  1863,  1384. 154 

8  1634 466 

{  1642   et   seq.     Amended 
by  Laws  1897,  p.  24 666 

VAN  EPPS'  CODE  SUP- 
PLEMENT 1901. 
8  614ea 666 

LAWS. 

1876,  D.  103 687 

1884-85,  p.  95 813 

1889,  p.  1003 592 

11894,  p.  95 104S 

1894,  p.  100 815 

11896,  p.  44.  8  8 104 

1897,  p.  24 666 

,1900,  p.  66 1048 

'1901,  p.  39 686 

•1901,  p.  620 660 

11902,  p.  105. 677 

11908,  p.  83. 539,  806 

1903,  p.  90.  .658,  668,  728,  993 
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1903,  p.  92 82 

1903,  p.  176,  {  7 1011 

11)05,  p.  48,  J  6 204 

litOO,  p.  48,  <  7 091 

15)05,  p.  4»,  i  10 204 

1905,  p.  60 204 

1905.  p.  425 073 

1905.  p.  425.    Amended  by 
Laws  1908,  p.  61 66 

1905,  p.  595 185 

1906,  p.  61 66>  673 

1906,  p.  121 278 

1906,  p.  176 31 

1907,  p.  81 577,  654,  650 

1907,  p.  81,  §1 574 

1907,  p.  786. 654 

1908,  p.  83 728 


KO&TH  GAROLIITA. 

CONSTITUTION. 

Art.  2,  I  14 758 

Art.  4,  I  12 1080 

Art.  5,81 608 

Art.  6,  {  4 608 

Art.  7 608 

Art.  10,51 885 

CODE. 

S  395 7ffi 

I  540 418 

I  1754   305 

REVISAIi  1905. 

f  28 433 

I  59 272,  899 

I  87 612 

§405 776 

|§  450,  451,  454 762 

i  475 652 

§  477  1082 

j)  481,  rabsecs.  1.  2 509 

!515 519 
i  607,  608 775 
I  610-612 770 
!  619,  620. 769 
652 1080 

!  717 770 

§  946 910 

I  1451  1082 

§  1468 laso 

S  1473 776 

»  1479 612 

I  1542   552 

I  1583 921 

1  1631  653,  892,  921 

H  1986,   1903. 424 

jil  2201,  2208 738 

»  2212,  2213,  2219,  2239  423 

I  2513 520 

I  2631 556 

«  2632 413,  556 

f  2634    ,...617,  695,  597,  743 

8  2644 595 

S  2727 1088 

!2930 547 
2977  740 
3244 1088 
8  3254,3291 lOSO 
3352 1090 

;  3366 430 

ii  3844 755 

§f  3983-4028 596 

8  4115  60S 

88  4116,  4121,  4124,  4129  902 

PRIVATE  LAWS. 

1905,  p.  874,  ch.  388 1069 

1907,  p.  1292,  ch.  489,  §  1  758 


LAWS. 

1889,  p.  1002,  ch.  241,  I  62  647 

1899,  p.  88,  ch.  15,  88  63, 
64 607 

1809,  p.  782,  ch.  581,  8  14. 
Amended  by  Laws  1006, 
p.  171,  ch.  161,  8  1....  415 

1901,  p.  791,  ch.  658,  8  20  697 

1906,  p.  171,  ch.  161,  I  1. .  415 
1905,  p.  495,  ch.  407,  |  12. 1080 
1007,  p.  1258,  eh.  860.... 1080 

SOUTH  OAKOUNA. 

CONSTITUTION. 

Art.  5,  8  26 843 

Art.  0,  I  15 848 

CIVIL  CODE  1002. 

88  006,  600,  700.  806,  808, 
1354  ........ ..../.. ...1100 

8  1463-1468 871 

1536 215 

1664 845 

18  1816,1817 1 

i   1012 213 

I  2135 835 

f  2423 868 

8  2435 207 

8  2437 855 

88  2560,  2561,  2500 845 

§2734 848 

CODE   OF    CIVIL  PRO- 
CEDURE 1002. 

J  08,  8\ibd.  2 320 

f  131 786 

i  144 838 

1  145  500 

68  164,  167,  181 0 

§  186a 311 

I  101  854 

I  104 864,  1113 

8  453 1116 

CRIMINAL  CODE  1902. 

8  195 259 

8  500 214 

LAWS. 

1903-05,  p.  1 446 

1903-05,  p.  81 6,  609 

1003-05,  p.  665 1116 

1003-05,  p.  671 6,  14 

1903-05,  p.  949,  8  2 545 

1003-05,  p.  1100 1100 

1907,  p.  464 7 

1907,  p.  522 10 

1908,  p.  1279 7 

TENNESSEE. 

SHANNON'S  CODE. 
88  1574,1576 71 


VIROIMIA. 

CONSTITUTION  1869. 

Art.  6,  8  15 969 

CONSTITUTION  1902. 

8  31,  cl.  4  [Code  1904,  p. 

ccxziii]  060 

§  68  [Code  1004,  p.  ccxxii] 

3(^   301 
8  160  [Code  1004,  p.  cclviiij  360 


REVISED  CODE  1819. 
Ch.  147,8  8 030 

CODE  1887. 

8  1007  [Code  1004,  p.  857]  369 
8  2565  [Code  1004,  p. 

1818] 018 

I  8345     [Code     1004,    p. 

1766] 048 

f  4202  [Code  1004,  p. 

2188]    060 

CODE  1004. 

Page  ccxxH 360,  301 

Page  ccxxiii   060 

Page  cclviii  360 

I  571 328 

8  662.  Amended  by  Laws 

1002-04,  p.  693,  c.  452. .  371 

8  1043 328 

J  1097 860 

8  1204d,.  cl.  36 368 

1  1204d,  cl.  37 360 

i  12041 301 

I  1294k 363 

88  1754-1760 909 

i§  2514,  2529 973 

I  2665  048 

is  2604,  2605.... 273 

8  2760  048 

I  2837 030 

8  2840 068 

8  2002 851 

5  3271 863 

88  3200,3300 380 

8  3346 048 

8  3395 030 

8  3435 024 

I  3454 273 

I  3662 376 

8  3837 930 

{§  4040,  4041 378 

8  4202 080 

CITY  CHARTERS. 

Bristol.     Laws  1800-1000, 
p.  635,  ch.  811,  5  49....  891 

LAWS. 

1876-77,  pp.  333,  334,  ch. 

320.  $8  1.  2 888 

1886-86,  p.  405,  ch.  364. .  069 
1886-86,  p.  625,  ch.  466. .  948 
1809-190a  p.  636,  ch.  618, 

8  49 801 

1902-04,  p.  603,  c.  462. ...  871 
1908,  pp.  284,  286,  ch.  180, 

88  1ft  27 373 

1908,  p.  836,  ch.  226 804 


WEST  TIRGIIOA. 

CONSTITUTION. 

Art.  4,  88  1.  4,  5,  8  [Code 
1906,  pp.  lil-liv] 601 

CODE  1906. 

Pages  lii-liv ;.  891 

88  409,410 446 

8  915 463 

8  4200.  4567 688 

CITY  CHARTERS. 
Blnefield,  8  10 601 
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62  SOUTHEASTERN  REPORTER 


STAY. 

Pending  appeal  or  writ  of  error,  see  Appeal  and 
Error,  §  5. 

STENOGRAPHERS. 

Exemption  of  wages,  see  Exemptions,  {  1. 

STOCK. 

Corporate  stock,  see  Corporations,  $  1. 

STOCKHOLDERS. 

Of  banks,  see  Banks  and  Banking,  i  1. 
Of  corporations,  see  Corporations,  §  2. 

STOLEN  GOODS. 

See  Receiving  Stolen  Goods. 

STOPPAGE  IN  TRANSITU. 

Nominal  dama^  for  wrongful  stoppage  of 
shipment  of  lire  stock,  see  Damages,  {  1. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

Estoppel  to. enjoin  condemnation  proceeding  by, 
see  Estoppel,  §  1. 

Exercise  of  power  of  eminent  domain,  see  Emi- 
nent Domain,  §{  1-4. 

f    1.    EBtabliahmeat,     oonstnictljui,    and 
aiainteaaaee. 

Bristol  city  charter  (Acts  1899-1900,  p.  635, 
c.  611,  i  49),  authorizing  the  city  council  to 
designate  the  route  of  street  railroads  and  the 
grade  thereof,  held  not  modified  by  Const  1902, 
art.  4,  {  58  (Code  1904,  p.  ccxxii),  nor  Code 
1904,  i  1294i,  so  as  to  prevent  the  city  council 
from  determining  the  location  of  a  railroad 
within  a  street. — Wagner  v.  Bristol  Belt  Line 
Ry.  Co.  (Va.)  391. 

*The  location  of  a  street  railway  track  east 
of  the  center  of  a  street  and  nearer  to  com- 
plainant's abutting  property,  so  that  a  vetiicle 
could  not  stand  between  the  track  and  the  curb 
while  a  car  was  passing,  held  not  an  infringe- 
ment of  complainant's  rights  in  the  street. — 
Wagner  v.  Bristol  Belt  Line  Ry.  Co.  (Va.)  391. 

An  abutting  property  owner  held  entitled  to 
occupy  the  street  in  front  of  his  property  for  a 
reasonable  time,  to  take  away  or  deliver  per- 
sons or  goods,  as  against  the  rights  of  a  street 
railway  company  tor  the  passage  of  cars. — 
Wagner  v.  Bristol  Belt  Line  Ry.  Co.  (Va.)  891. 

i   2.     Reenlatlon   and  operation. 

S  114.  In  an  action  against  a  street  railroad 
for  injuries  sustained  in  a  collision,  evidence 
held  to  sustain  a  verdict  for  plaintiff. — Roanoke 
Ry.  &  Electric  Co.  v.  Young  (Va.)  961. 

STREETS. 

See  Highways;  Municipal  Corporations,  §i  3, 
6,  8. 

STRICT  FORECLOSURE. 

Of  mortgage,  see  Mortgages,  $  5. 

STRIKES. 

Restraining  interference  with  employes,  see  In- 
junction, {  2. 


SUBLETTING. 

See  Landlord  and  Tenant,  |  8. 

SUBPCENA. 

Requisites  and  sufficiency,  see  Witnesses,   {  1. 

SUBROGATION. 

Of  depositor  to  rights  of  bank,  aee  Banks  and 
Banking,  i  1. 

SUOOEN  PERIL. 

Application  of  doctrine  to  injuries  caused  by 
operation  of  railroad,  see  Railroads,  (  7. 

SUICIDE. 

By  insured,  see  Insurance,  {  5. 


SUIT. 


See  Action. 


SUMMARY  PROCEEDINGS. 


Recovery  of  possession  by  landlord, 
lord  and  Tenant,  §  6. 


see  Land- 


See  Process. 


SUMMONS. 


SUNDAY. 


Contract  of  employment  void  because  made  on 
Sunday  as  basis  for  criminal  prosecution  for 
defrauding  employer,  see  Master  and  Servant, 
I  2. 

Province  of  court  and  jury  in  prosecution  for 
offense  against  Sunday  law,  aee  Criminal 
Law,  I  21. 

The  superintendent  of  transportation  having 
charge  of  a  division  on  which  a  freight  train 
is  running  on  Sunday  is  the  officer  to  be  indict- 
ed for  such  violation.— Westf all  v.  State  (Ga. 
App.)  558. 

The  right  to  continue  to  destination,  when 
prevented  by  unavoidable  delays  from  complet- 
ing its  trip  within  the  schedule  time,  is  not  af- 
fected by  a  delay  lasting  so  as  to  "kill"  that 
schedule  and  require  the  delayed  train  to  run 
on  an  extra  schedule.— Westfall  v.  State  (Ga. 
App.)  658. 

Where  a  freight  train  is  scheduled  to  reach 
its  destination  before  8  o'clock  on  Sunday  morn- 
ing, and  is  detained  by  unavoidable  circum- 
stances, it  can  continue  to  run  until  it  reaches 
its  destination  without  violating  the  law. — West- 
fall  V.  SUte  (Ga.  App.)  558. 

{  18.  A  contract  between  an  employer  and 
laborer  for  services  held  void  if  made  on  Sun- 
day.—Bendross  V.  State  (Ga.  App.)  728. 

i  29.  Under  Revisal  1905,  §  3844,  prohibiting 
the  running  of  certain  trains  on  Sunday,  effect 
of  proof  of  a  running  stated. — State  v.  Atlantic 
Coast  Line  R.  Co.  (N.  C.)  755. 

$  29.  The  time  of  committing  the  offense  of 
running  freight  traius  on  Sunday  contrary  to 
statute  beiug  immaterial,  a  variance  between 
the  indictment  and  proof  in  respect  thereto  is 
not  fatal.— State  v.  Seaboard  Air  Line  Ry. 
(N.  C.)  108a 

The  continuance  on  Sunday  of  ordinary  sales 
or  deliveries  of  ice  or  fresh  meat  is  not  a  work  . 


*Point  annotated.   See  syUalnu. 
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of  necessity  in  a  town,  witliin  the  exception  of 
the  Sunday  law.  Cr.  Code  1902,  {  500.— SUte 
V.  James  (S.  C.)  214. 

Under  Cr.  Code  1902,  |  500,  which  makes  it 
an  offense  for  a  person  to  do  work  or  business  of 
his  ordinary  calling  on  Sunday,  there  can  be 
but  one  entire  offense  on  the  same  day,  and 
the  nnmber  of  separate  acts  done  does  not  in- 
rrease  the  number  of  offenses.— State  v.  James 
(S.  C.)  214. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  i  5. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  |  5. 

In  drainage  proceedings,  see  Drains,  (  1. 

SUPPORT. 

Of  insane  person,  see  Insane  Persons,  {  2. 

SUPREME  COURTS. 

See  Courts,  8  5. 

SURCHARGE. 

Of  settled  account,  see  Account  Stated. 

SURETYSHIP. 

Si'e  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  S  2, 

SURRENDER. 

Of  written  instrument  for  cancellation,  see  Can- 
cellation of  Instruments. 

SURVIVORSHIP. 

Evidence,  see  Death,  |  1. 

SWINDLING. 

See  False  Pretenses. 

TACKING. 

Sncoessive  possession,  see  Adverse  Possession, 
S  1. 

TAXATION. 

Adjustment  of  taxes  on  creation  of  new  coanty, 

see  Counties,  §  1. 
Beginning  of  adverse  possession  under  tax  deed, 

see  Adverse  Possession,  §  1. 
Harmless  error  in  rulings  as  to  sufficiency  of 

tax   deed  as  color  of   title,   see  Appeal   and 

Error,  §  14. 
Inspection  tax  on  fertilizer,  see  Agriculture. 
Payment  of  poll  tax  as  qualification  of  elector, 

see  Elections.  I  1. 
Bestraining   collection   in  general,  see   Injunc- 
tion, {  4. 
Beview  on  appeal  or  writ  of  error  of  6ndings 

of  court  in  suit  to  enjoin  collection  of  tax,  see 

Appeal  and  Error,  S  13. 


Tax  deed  as  color  of  title,  see  Adverse  Posses- 
sion, g  1. 
Validity  of  statutes  relating  to,  see  Statutes, 

Local  or  special  ta»e*. 
See  Highways,  g  2;    Municijml  Corporations, 

§  9;    Schools  and  School  Districts,  {  1. 
Assessments    for-  municipal   improvements,   see 

Municipal  Corporations,  i  6. 

Occupation  or  privilege  tawei. 
See  Licenses,  |  1. 


I   1. 


T««iiireinemta     and 


Oonatltntloiwl 
rastelotlons. 

Act  Aug.  23,   1905   (Acts  1905,   p, 


425),  as 


J^\,\.       X&US*       *i«»       JLCrVI./       V"^"^       At7W|       p.       -XttKJft 

amended  by  Act  Aug.  21,  1900  (Acts  1906,  p. 
61),  providing  for  the  local  tax  district  schools, 
held  not,  in  view  of  the  constitutional  amend- 
ment adopted  in  1903,  authorizing  local  taxa- 
tion for  public  schools,  in  violation  of  the  con- 
stitutional requirement  that  taxation  shall  be 
uniform  within  the  territorial  limit  of  the  prop- 
erty taxed. — ^Henslee  v.  McLarty  (Ga.)  66. 

{   8.    UabUltj  of  persona  and  property. 

An  act  requiring  one  claiming  land  sold  to  the 
commonwealth  for  taxes  in  another's  name  to  pay 
the  taxes  before  being  entitled  to  sue  to  recover 
possession  of,  or  protect  the  land  from  injury 
by  suit,  would  be  beyond  the  Legislature's 
power.— Harvey  v.  Hoffman  (Va.)  371. 

I   3.     Iat7  and  assesunent. 

*If  the  assessment  of  land  belonging  to 
"James  T."  under  the  name  of  "Jane  T.,'  and 
a  note  on  the  land  book  opposite  the  assessment, 
"not  James  T.,"  did  not  mislead  "James  T.," 
he  may  not  avoid  the  sale  of  the  land  for  taxa- 
tion on  the  ground  ol  the  erroneous  description. 
—Yellow  Poplar  Lumber  Co.  v.  Thompson's 
Heirs  (Va.)  358. 

g  4.   Oolleotion  and  enforcement  against 
persons  or  personal  property. 

'Equity  held  to  have  jurisdiction  to  enjoin 
enforcement  of  an  unauthoriEed  tax,  notwith- 
standing the  remedy  at  law  under  Code  1904,  g 
.'571.- Town  of  WytheviUe  v.  Johnson's  Ex'r 
(Va.)  328. 

I   5.    Tax  titles. 

•Laws  1901,  p.  791,  c.  558,  g  20,  requiring 
payment  of  the  tax  prior  to  attack  of  title  by 
tax  deed,  held  not  to  apply  where  the  deed  is 
void  because  the  purchaser  failed  to  give  notice 
before  expiration  of  time  to  redeem. — Warren 
V.  Williford  (N.  C.)  697. 

•Tax  deed  held  void,  where  the  grantee  did 
not  comply  with  Laws  1899.  p.  88,  c.  16,  §g  63, 
64,  as  to  notice  before  expiration  of  time  to 
redeem.— Warren  v.  Williford  (N.  C.)  697. 

•The  power  to  issue  a  tax  deed  does  not  arise 
until  after  the  expiration  of  the  period  ailowed 
for  redemption. — Yellow  Popla!r  Lumber  Co.  v. 
Thompson's  Heirs  (Va.)  358. 

In  ejectment  to  recover  land  sold  for  taxes, 
whether  the  erroneous  description  of  the  owner 
on  the  land  book,  as  "Jane  T.,"  instead  of 
"James  T.,"  and  a  note  on  the  book  opposite  the 
assessment  that  it  was  "not  James  T.,"  was 
sufficient  to  mislead  the  latter  and  prejudice  his 
rights,  held  for  the  jury,  and  it  was  error  to 
instruct  that  such  mistake  was  immaterial. — 
Yellow  Poplar  Lumber  Co.  v.  Thompson's  Heirs 
(Va.)  358. 

TELEGRAPHS  AND  TELEPHONES. 

Evidence  of  custom  as  to  delivery  of  message 

outside  free  delivery  limits,  see  Customs  and 

Usages. 
Harmless  error  in  action  for  failure  to  deliver 

telegram,  see  Appeal  and  Error,  {  14. 
Liability  for  injuries  from  fire  caused  by  electric 

wire,  see  Electricity. 
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Opinion  evidence  in  action  for  failure  to  de- 
liver telegram,  see  Evidence,  t  11. 

Rebuttal  evidence,  see  Trial,  §  3. 

Telegrams  as  documentary  evidence,  see  Evi- 
dence, g  9. 

S   I.    EatabUalunent,     eoaatraotloa,     ami 
maintenanee. 

Express  municipal  assent  to  tlie  occupation  of 
a  city  street  by  a  telephone  company  can  onJy 
be  shown  by  formal  municipal  action. — Town  of 
Pelbam  v.  Pelbam  Telephone  Co.  (Qa.)  186. 

Parol  statements  of  witnesses  that  certain  im- 
provements were  made  with  the  knowledge  and 
consent  of  the  municipal  authorities,  and  that  a 
telephone  company  bad  established  its  system  in 
the  streets  by  consent  of  the  municipal  authori- 
ties, held  inadmissible  to  establish  the  rights  of 
the  company  in  such  streets.— Town  of  Pelbam 
V.  Pelbam  Telephone  Co.  (Ga.)  186. 

{  2.    Begnlatloa  and  opemtloa. 

Where  plaintiff  contracted  with  a  telephone 
company  to  furnish  him  the  perpetual  use  of  one 
of  its  telephones,  the  company  to  keep  the  tele- 
phone in  good  condition  and  afterwards  defend- 
ant bought  all  the  rights  which  a  prior  pur- 
chasing company  had  acquired  from  the  original 
telephone  company,  and  with  full  knowledge  of 
the  rights  of  plaintitE  tore  down  poles  and  re- 
moved the  telephone,  there  was  no  privity  of 
contract  between  the  defendant  and  plaintiff,  au- 
thorizing an  action  for  damages.— Southern  Bell 
Telephone  &  Telegraph  Co.  v.  Jacoway  (Ga.) 
640. 

♦The  negligent  failure  of  a  telegraph  company 
to  deliver  a  message  to  the  sendee  held  the  proxi- 
mate cnu.se  of  the  injury  sustained  by  her. — Sut- 
tle  V.  Western  Union  TelT  Co.  (N.  C.)  593. 

•A  sendee  held  entitled  to  recover  for  mental 
anguish  occasioned  by  the  failure  of  a  telegraph 
company  to  promptly  deliver  a  message.— But- 
tle V.  \fre8tem  Union  Tel.  Co.  (N.  C.)  593, 

*A  telegraph  company,  undertaking  to  deliver  a 
message  at  a  time  not  within  its  office  hours, 
held  required  to  do  so. — Suttle  v.  Western  Union 
Tel.  Co.  (N.  C.)  593. 

*A  telegraph  company,  receiving  a  message  for 
delivery,  cannot  disregard  the  knowledge  of  the 
facts  which  are  apparent,  and  plead  its  own 
ignorance  as  an  excuse  for  its  failure  to  deliver 
the  message. — Suttle  v.  Western  Union  Tel.  Co. 
(N.  C.)  593. 

*A  telegraph  company  ma}[  prescribe  reasonable 
office  hours,  but  may  waive  them.— Suttle  v. 
Western  Union  Tel.  Co.  (N.  C.)  593. 

There  is  no  presumption  that  mental  anguish 
resulted  to  a  cousin  of  decedent  by  a  telegraph 
company's  failure  to  promptly  deliver  a  death 
message,  but  the  cousin,  in  order  to  recover 
for  mental  anguish,  must  prove  special  rela- 
tions of  tenderness  existing  between  herself  and 
deceased,  of  which  the  telegraph  company  had 
notice.— Johnson  v.  Western  Union  Telegraph 
Co.  (S.   C.)   244. 

{  60.  Where  defendant  telegraph  company  of- 
fered evidence  of  inquiries  made  for  plaintifTs 
address  at  the  post  office,  evidence  of  a  mail 
carrier  ttiat  he  knew  where  plaintiff  lived  was 
admissible. — Martin  v.  Western  Union  Telegraph 
Co.  (S.  C.)  833. 

§  37.  Where  the  addressee  of  a  telegram  lived 
in  a  suburb  of  the  city,  to  which  the  message 
was  directed,  but  her  residence  was  disclosed  in 
the  city  directory,  the  telpgraph  company  was 
negligent  in  not  ascertaining  it,  and  taking  prop- 
er steps  to  deliver  the  message. — Martin  v.  West- 
em  Union  Telegraph  Co.  (S.  C.)  833. 

f  37.  A  telegraph  company  held  liable  for  in- 
juries caused  by  its  failure  to  deliver  a  death 
message  beyond  its  free-delivery  limits,  where  no 
demand  for  extra  delivery  charges  was  made,  nor 


opportunity  given  to  guarantee  or  pay  them.— 
Martin  v.  Western  Union  Telegraph  Co.  (S.  C.) 
833. 

S  65.  In  an  action  for  the  nondelivery  of  a 
death  message,  the  admission  of  evidence  that, 
on  plaintiff  obtaining  possession  of  her  husband's 
body,  it  was  in  such  a  condition  that  she  was 
not  permitted  to  see  it  was  not  error. — Hartin 
y.  Western  Union  Telegraph  Co.  (S.  C.)  833. 

TENANCY  IN  COMMON. 

Between  husband  and  wife,  see  Husband  and 
Wife,  «  1. 

I    1.   Mutual  rlckia,  dntlea,  and  UaUll- 
tles  of  co-tenants. 

*No  lien  or  incumbrance  for  rents  or  profits 
arises  in  favor  of  one  co-tenant  against  the 
share  of  another  in  land. — ^Vaughn  v.  Lanford 
(S.  C.)  316. 

i  2.    Bicltta   and    llabilltlea    of   oo-ten- 
ants  aa  to  third  person*. 

(  66.  Where,  on  an  application  for  proces- 
sioning, it  appears  that  the  applicants  and 
other  persons  not  named  in  the  applicatiou 
were  tenants  in  common  of  the  land,  it  was 
error  to  overrule  a  motion  to  dismiss  on  the 
ground  that  the  other  tenants  were  not  par- 
tics. — Carmichael  v.   Jordan   (Ga.)  810. 

Effect  of  a  widow's  conveyance  of  a  right 
of  way  over  her  husband's  land,  he  leaving  sur- 
viving children,  stated.— Foster  v.  Foster  (S. 
C.)  320. 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  {  1. 

TESTAMENTARY  POWERS. 

Construction  and  execution,  see  Powers,  |  2. 
Creation,  see  Wills,  {  9. 


See  liarceny. 


THEFT. 


THREATS. 


As  constituting  obstruction  of  Justice,  see  Ob- 
structing .Tn.Stio". 

.Vs  justification  fra:  assault  and  battery,  see 
Assault  and  Battery,  j)  ::. 

Evidence  of  in  prosecution  for  homicide,  see 
Homicide,  i  4. 

,      TIMBER. 

See  Logs  and  Logging. 

TIME. 

Lapse  of  time  as  raising  presumption  as  t» 
regularity  of  administrators  sale,  see  Execu- 
tors and  Administrators,  §  7. 

For  particular  act$  in  or  inoidental  to  judicial 
proceedingt. 

Bringing  action  in  general,  see  Action,  {  1. 

Filing  transcript  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  |  6. 

Signing  bill  of  exceptions,  see  Appeal  and  Er- 
ror, §  6. 

Taking  appeal  or  suing  out  writ  of  error,  see- 
Appeal  and  Error,  {  4. 

For  particular  act*  not  judicial. 
Performance  of  official  duties,  see  Officen,  i  1. 
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TITLE 

Administrator's  deed  as  muoiment  of,  see  Exec- 
utors and  Administrators,  §  7. 

Admissions  by  predecessor  in  title  as  evidence, 
see  Evidence,  §  6. 

Color  of  title,  see  Adverse  Possession. 

Competency  of  witnesses,  see  Witnesses,  S  2. 

Conditions  in  deed  affecting,  see  Deeds,  |  3. 

Covenants  of  title,  see  Covenants,  f  1. 

Declarations  as  to  as  evidence,  see  Evidence,  {  7. 

Estoppel  to  claim  title,  see  Estoppel,  i  1. 

Evidence  as  to  in  ejectment,  see  Ejectment,  {  3. 

Evidence  of  title  in  trespass,  see  Trespass,  |  1. 

Harmless  error  in  rulings  as  to  sufficiency  of 
color  of  title  to  support  adverse  possession, 
see  Appeal  and  Error,  H  14. 

Jurisdiction  of  justice  of  the  i>eace  in  action 
involving  title  to  real  estate,  see  Justices  of 
the  Peace,  §  1. 

Of  devisee  under  will,  see  Wills,  {  IL 

Of  goods  sold,  see  Sales,  S  4. 

Of  municipal  corporation  to  streets,  see  Mu- 
nicipal Corporations,  §  5. 

Persons  estopped  to  assert,  see  Estoppel,  S  1, 

Pleading  outstanding  title  in  action  for  breach 
of  covenant,  see  Covenants,  i  3. 

Recording  deed  as  necessary  to  vesting,  see 
Deeds.  §  2. 

Removal  of  cloud,  see  Quieting  Title. 

Tax  titles,  see  Taxation,  g  5. 

Under  forged  deed,  see  Deeds,  {  1. 

Particular  matters  affecting  title. 
See  Homestead  ;    Lost  Instruments. 
Sale  of  lumt>er,  see  Logs  and  Logging. 

Particular  tpeciei  of  property  or  rightt. 
See  Mines  and  Minerals,  {  1. 
Devised  property,  see  Wills,  {  11. 

Title  neceeiary  to  maintain  particular  aetione. 
See  Ejectment,  {  1. 

Titlet  of  particular  aoti  or  proeeedine*. 
Statutes,  see  Statutes,  {  3. 

TOOLS. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  }  4. 

TORTS. 

Causing  death,  see  Death,  §  2. 

Judgment    against    one    tort-feasor   as   bar   to 

action  against  another,  see  Judgment,  {  6. 
Jurisdiction  of  municipal  court  of  claim  for  tort 

in  action  on  note,  see  Courts,  |  4. 
Nature  and  form  of  action,  see  Action,  i  2. 

LiahUities  of  particular  cla»»ei  of  perioni. 
Agents,  see  Principal  and  Agent,  {  3. 
Employes,  see  Master  and   Servant,  {  15. 

Particular  tortt. 

See  Assault  and  Battery,  |  1 ;  Conspiracy,  {  1 ; 

.  Forcible  Entry  and  Detainer,  §  1 ;  Fraud ; 
Libel  and  Slander;  Malicious  Prosecution ; 
Negligence ;  Nuisance ;  Trespass ;  Trover 
and  Conversion. 

Abuse  of  process,  see  Process^  §  2. 

Civil  damages  from  sale  of  liquors,  see  Intoxi- 
cating Liquors,  §  7. 

Measure  of  damages,  see  Damages,  8  4. 

Remedies  for  tori*. 
See  Trespass,  §  1 ;  Trover  and  Conversion,  {  1. 

*The  rights  of  the  parties  to  a  cause  of  action 
for  personal  injury  arising  in  another  state  are 
measured  by  the  laws  of  that  state.— Seaboard 
Air  Line  By.  v.  Chapman  (Ga.  App.)  488. 

*In  a  suit  for  a  tort  committed  in  another 
state,  the  courts  will  enforce  and  be  governed 


hs  the  lex  loci  delicto.— Southern  Ry.  Co.  t. 
Decker  (Ga.  App.)  6T8. 

g  22.  Joint  tort-feasors  are  jointly  and  sever- 
ally liable,  and  ma^  all  bo  sued  jointly,  or  two 
or  more  of  them  jointly,  or  either  of  them  may 
be  sued  severally,  by  the  injured  party.— Staun- 
ton Mut.  Telephone  Co.  v.  Buchanan  (Va.)  928. 

TOWNS. 

See  Counties ;  Municipal  Corporations ;  Schools 
and  School  Districts,  %■  1. 

TRADE-MARKS  AND  TRADE-NAMES. 

Right  to  sue  individual  by  trade-name,  see 
Rarties,  %  1. 

TRADE  UNIONS. 

Interference  with  employment,  see  Master  and 
Servant,  {  16. 

Restraining  interference  with  employ^,  see  In- 
junction, S  2. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  Criminal 
Law,  S  27. 

TRANSITORY  ACTIONS. 

See  Venue,  (  1. 

TREES. 

See  Logs  and  Logging. 

Partition  of  rights  in,  see  Partition,  |  1. 

Removal   of  as  ^ound   for  compensation,   see 

Eminent  Domain,  I  2. 
Removal   of   by   municipalities   as   obstructions 

on  streets,  see  Municipal  Corporations,  {  8. 

TRESPASS. 

Care  required  as  to  trespassers  in  general,  see 

Negligence,  8  1-  „      ,        .  ,„ 

Ejection  of  trespasser,  see  Carriers,  §  17. 
Former  judgment  as  bar,  see  Judgment,  8  6. 
Injuries  to  trespassers,  see  Railroads,  g  6. 
To  the  person,  see  Assault  and  Battery,  8  1. 

8   1.    Aotlons. 

A  complaint  held  to  state  a  cause  of  action 
for  trespass,  authorizing  the  jury,  in  assessing 
damages,  to  consider  the  malicious  intent  of  de- 
fendant.—Brame  V.  Clark  (N.  G.)  418. 

Every  unauthorized  and  unlawful  entry  into 
the  close  of  another  is  a  trespass,  from  which 
the  law  infers  some  damage. — Brame  v.  Clark 
(N.  C.)  418. 

'Plaintiffj  with  his  grantor  of  land,  who  had 
retained  a  life  estate,  having  conveyed  standing 
trees  of  certain  dimensions,  field  not  required 
to  prove  title  in  an  action  for  cutting  other 
trees;  defendants  being  in  under  their  grantee 
of  trees.— McKoy  y.  Cape  Fear  Lumber  Co. 
(N.  C.)  60&. 

8  29.  The  right  to  recover  for  a  trespass  is 
personal  to  him  owning  the  land  at  the  time, 
and  does  not  pass  to  his  grantee. — Porter  v. 
Aberdeen  &  B.  F.  R.  B.  (N.  C.)  741. 

8  37.  A  grantor,  under  whose  deed  a  tres- 
passer undertakes  to  justify,  Tuld  not  a  neces- 
sary or  proppr  party  to  an  action  for  the  tres- 
pass.—McCulloch  V.  Southern  Ry.  Co.  (N.  C.) 
1096. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 


*Peljit  annotated.    See  ayllabiia. 
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TRIAL 

See  New  Trial ;   Witnesses. 

Estoppel  as  question  for  jury,  see  Estoppel,  {  1. 

Review  of  rulings  on  instructions  as  dependent 
on  reservation  in  lower  court  of  grounds  of 
review,  see  Appeal  and  Error,  §  3. 

Trial  of  right  to  property  levied  on,  see  At- 
tachment, i  2;    Execution,  i  4. 

Weight  of  evidence  in  criminal  prosecution  as 
question  for  jury,  see  Criminal  Law,  g  15. 

Proceedings  incident  to  trial*. 
See  Continuance. 
Entrr  of  judgment  after  trial   of  issues,  see 

Judgment,  {  1. 
Place  of  trial,  see  Venue,  t  2. 
Right  to  trial  by  jury,  see  Jury,  {  1. 

Trial  of  action*  hy  or  again*t  particular  cla»iei 

of  perton*. 
See  Corporations,  f  3 ;   Partnership,  {  3 ;  Prin- 
cipal and  Agent,  S  8. 

Trial  of  particular  cidl  action*  or  proceeding*. 

See  Assault  and  Battery,  |  1;  Cancellation  of 
Instruments,  §  2;  Ej<H-tment,  f  4:  Fraud,  § 
2 ;    Negligence,  |  4 ;    Replevin,  {  4. 

Criminal  prosecution,  gee  Criminal  Law,  U  18- 
23. 

For  breach  of  warranty,  see  Sales,  g  7. 

For  death  of  steamboat  passenger,  see  Shipping, 
i  1. 

For  delay  in  delivery  of  goods  shipped,  see  Car- 
riers, J  6. 

For  diversion  of  surface  waters,  see  Waters 
and  Water  Courses,  f  2. 

For  loss  of  or  injury  to  shipment  of  live  stock, 
see  Carriers,  {  13. 

For  ^nalty  for  illegal  sale  of  fertilizer,  see 
Agnculture. 

For  personal  injuries,  see  Carriers,  |  16;  Mas- 
ter and  Servant,  §8  13.  14 ;  Railroads,  {{  7,  8. 

On  bill  or  note,  see  Bills  and  Notes,  <|  X 

On  insurance  policy,  see  Insurance,  {  5. 

On  stated  account,  see  Account  Stated. 

Probate  proceedings,  see  Wills,  §  3. 

Suits  to  set  aside  fraudulent  conveyances,  see 
Fraudulent  Conveyances,  j(  3. 

Suits  to  trv  tax  titled,  see  Taxation,  {  5. 

To  determine  prescriptive  rights,  see  Adverse 
Possession,  {  3. 

To  recover  money  lost  at  gaming,  see  Gaming, 
J  1. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  g  2. 

Trial  of  criminal  protenttion*. 

See  Criminal  Law,  g  16 ;  Homicide,  g  S ;  Laf 
ceny,  g  2;   Obscenity. 

For  offense  against  liquor  laws,  see  Intoxica- 
ting Liquors,  g  5. 

g  1.     Dockets,  lists,  and  oalendars. 

•If  mandamus  is  improperly  brought  before 
the  judge  at  chambers,  held,  it  should  not  be 
dismlBiied,  but  tranaferrpd  to  the  court  for  trial 
at  term.— Coleman  v.  Coleman  (N.  C.)  415. 

•Matters  arising  in  the  conduct  of  a  trial 
are  largely  in  the  discretion  of.  and  to  be  con- 
trolled by,  the  trial  judge.— Chesapealce  &  O. 
Ry.  Co.  V.  Rowsey's  Adm'r  (Va.)  363. 

g   2.    Coarse  and  ooadnot  of  trl«l  la  gmtm 
eral. 

That  the  court  prefaced  his  admonition  to  the 
jury  not  to  consider  applause  in  the  courtroom 
with  the  statement  that  he  had  been  requested 
to  give  the  same  held  not  sufficient  cause  for  a 
new  trinl.— Central  of  Georgia  Ry.  Co.  v.  Mote 
(Ga.)  1C4. 

It  is  not  error,  after  the  evidence  has  been 
closed,  and  plaintiff  moves  for  verdict  on  the 
ground  that  the  settlement  relied  on  by  claim- 
ant was  without  consideration,  for  the  court  to 


say:    "Yes!  it  wonld  be  binding."— Boawdl  r. 
Gfllen  (6a.)  187. 

g  3.    Beeeptlom  of  eTidesea. 

*A  party  who  offers  testimony  of  a  witnea 
talcen  Dy  interrogatories,  some  oi  which  is  liene- 
ficial  to  his  adversary,  cannot  withdraw  the  in- 
terrogatories, where  no  objection  has  been  mad^- 
to  their  being  received. — Alabama  Great  South- 
ern R.  Co.  V.  Hardy  (Qa.)  71. 

Though  evidence  admitted  over  objection  may 
have  been  competent  to  raise  an  est(^pel  again«it 
a  city,  wliere  it  did  not  appear  whether  the 
court  considered  the  testimony  for  that  purpose 
or  to  show  an  express  municipal  mant,  for 
which  purpose  it  was  incompetent,  its  accept- 
ance is  reveisible  error. — Town  of  Pelliain  v. 
Pelham  Telephone  Ca  (6a.)  186. 

•Where  counsel  asked  a  witness  if  lie  did  not 
testify  to  certain  matters  on  another  trial  of 
the  same  case,  held  not  error  to  refuse  to  rule 
out  the  witness's  answer:  "Yes;  that  is  what 
I  am  testifying  to  to-day."— Sims  t.  Sims  (6a.) 
192. 

•Objection  to  the  entire  testimony  of  a  wit- 
ness held  not  well  taken  where  admissible  in 
part— Sims  v.  Sims  (6a.)  192. 

*An  objection  to  a  batch  of  letters  offered  in 
evidence  as  a  whole  for  irrelevancy  was  unsus- 
tainable where  some  of  the  letters  were  relevant. 
— Dolvin  V.  American  Harrow  Co.  (Ga.)  198. 

Where  defendants  admitted  the  execution  of  t 
note  and  assumed  the  burden  of  proof,  the  note 
could  not  be  excluded  when  thereafter  offered  in 
rebuttal  by  plainUff.— Ford  v.  Parker  (Ga.)  526. 

g  69.  After  plaintiff  had  closed,  and  the  judge 
announced  he  wonld  direct  a  verdict  against  him. 
held,  that  there  was  no  abuse  of  discretion  io 
refusing  to  reopen  the  case. — Stewart  t.  MundT 
(Ga.)  086. 

•Where  the  only  objection  to  evidence  is  that 
it  is  irrelevant  to  a  certain  issue,  it  is  not  error 
to  overrule  the  objection  if  it  is  relevant  to  an.v 
other  issue. — Monahan  v.  National  Realty  Co. 
(6a.  App.)  127. 

•Though  testimony  may  l>e  incompetent,  it 
need  not  be  excluded  unless  the  objection  be 
specially  raised. — Monahan  v.  National  Realt.r 
Co.  (Ga.  App.)  127. 

A  motion  to  strike  evidence,  legal  in  part,  hrii 
properly  refused. — Bobbs  v.  Crawford  &  Max- 
well (6a.  App.)  157;  Crawford  &  Maxwell  v. 
Hobbs,  Id. 

Where  the  admissibility  of  evidence  is  in 
doubt,  the  rule  is  to  admit  it  and  leave  its 
weight  and  effect  to  the  jury. — ^Albany  Phos- 
phate Co.  ▼.  Hugger  Bros.  (Ga.  App.)  5i33. 

g  68.  After  the  evidence  has  been  closed,  it 
is  within  the  discretion  of  the  judge  whether 
the  case  shall  be  reopened  for  additional  evi- 
dence.—Leake  V.  J.  R.  King  Dry  Goods  Co. 
(6a.  App.)  729. 

g  68.  Trial  court's  discretion  in  the  matter 
of  reopening  a  case  for  the  introduction  of  ad- 
ditional evidence  Acid  not  abused. — ^Leake  v. 
J.  R.  King  Dry  6oods  Co.  (6a.  App.)  729. 

g  62.  Where,  in  an  action  for  nondelivery  of 
a  telegram,  announcing  the  death  of  plaintiff's 
husband,  defendant  showed  that  the  hustiaDd 
died  from  the  excessive  use  of  liquor  and  mor- 
phine, evidence  in  rebuttal  that  be  did  not  use 
whisky  and  morphine  was  competent. — Martin 
v.  Western  Union  Telegraph  Co.  (S.  C.)  S33. 

g  60.  In  an  action  by  a  purchaser  of  a  draft 
against  the  acceptor,  evidence  of  defenses  against 
the  drawer  of  the  draft  cannot  be  introduced 
until  evidence  tbat  plaintiff  is  not  the  bona  fide 
purchaser  of  the  draft.— Stouffer  v.  Erwin  (S. 
C.)  843. 


•Point  »aa«ta.ted.   Sao  •7ll»V«a. 
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i  60.  The  order  of  proof  is  within  the  discre- 
tion of  the  trial  court,  and  the  introduction  of 
proof  as  to  the  liability  of  the  principal  before 
the  agency  had  been  established  is  not  reversible 
error.— Mclntyre  v.  Smyth  (Va.)  930. 

t   4.    Argvmeats  and  eondnet  of  eoimscl. 

*Court  held  to  have  erred  In  failing  to  caution 
jury  against  considering  any  personal  knowl- 
edge of  plaintiff's  character.— Georgia  By.  & 
Klectric  Go.  v.  Dougherty  (Oa.  App.)  108. 

•Notwithstanding  a  stated  rale  governing 
arguments  by  counsel,  statements  and  reading 
of  a  constitutional  provision  by  counsel,  in  an 
action  for  negligent  injury,  held  not  error. — 
Chesapeake  &  O.  By.  Co.  v.  Bowsey's  Adm'r 
(Va.)  368. 

5  5.    TaUnc  ««M  or  qneatloii  from  tury, 

♦Where  a  party  is  not  entitled  to  recover  in 
any  view  of  the  evidence,  a  verdict  is  properly 
directed  for  the  adverse  party. — Peavy  v.  Dure 
(Ga.)  47. 

It  is  error  to  direct  a  verdict  unless  no  other 
verdict  could  l>e  found.— McLamb  &  Co.  v.  Lam- 
bertson  (Ga.  App.)  107. 

The  quantum  of  damages  beyond  nominal  held 
not  involved  in  a  motion  to  nonsuit. — £idward 
Bros.  v.  Erwin  (N.  C.)  545. 

S  140.  An  instruction  held  properly  refused, 
as  preventing  the  jury  from  parsing  upon  the 
credibility  of  the  witnesses.- UawK  v.  Pine 
Lumber  Co.  (N.  0.)  754. 

f  165.  On  a  motion  for  nonsuit,  held,  that 
the  evidence  must  be  taken  in  its  most  favor- 
able light  to  plaintiff.— Thompson  v.  Aberdeen 

6  A.  R.  Co.  (N.  C.)  883. 

i  139.  There  being  evidence  tendinj;  to  show 
that  plaintiffs  injury  was  caused  by  his  employ- 
er's negligence,  a  motion  for  nonsuit  was  prop- 
erly overruled. — Wade  v.  McLean  Contracting 
Co.  (N.  C.)  919. 

I  165.  On  a  motion  to  dismiss,  the  evidence 
must  be  construed  most  favorably  to  plaintiff. 
—Cotton  V.  North  Carolina  R.  R.  Co,  (N.  C.) 
1003. 

*A  ground  of  motion  for  nonsuit  held  too 
general— State  v.   Malony  (S.  C.)  215. 

*It  being  impossible  to  say  there  was  no 
evidence  of  defendant's  negligence  causing  dam- 
age to  plaintiff,  held  it  was  not  error  to  refuse 
to  grant  nonsuit,  or  to  direct  verdict. — Taber  v. 
Seaboard  Air  Line  By.  (S.  C.)  311. 

*In  an  action  for  damages  for  and  the  abate- 
ment of  a  nuisance,  an  instruction  held  not  er- 
roneous in  view  of  the  evidence. — Gray  &  Shealy 
V.  Charleston  &  W.  C.  By.  Co.  (S.  C.)  442. 

}  159.  Nonsuit  is  properly  refused  where  the 
evidence  tends  to  sustain  the  complaint. — Pur- 
year  V.  Ould  (S.  C.)  863. 

}  156.  Where  plaintiff  demurrM  to  the  evi- 
dence, in  which  demurrer  defendant  was  re- 
quired to  join,  conflicting  evidence  of  the  de- 
murrant must  be  rejected.— Hot  Springs  Lum- 
ber &  Mfg.  Co.  v.  Sterrett  (Va.)  797. 

I  139.  Where,  on  demurrer  to  the  evidence, 
the  evidence  is  such  that  a  verdict  might  be 
found  for  the  demutree,  or  where  reasonably 
fair-minded  men  might  differ  aliout  the  question, 
the  decision  must  be  against  the  demurrant. — 
Milton's  Adm'x  v.  Norfolk  &  W.  By.  Co.  (Va.) 
060. 

i  6.    Inatraetiona    to    Jury— Pravtnoe    of 
eonrt  and  Jury  In  general, 

*A  charge  relative  to  the  credibility  of  wit- 
nesses held  properly  refused.— Central  of  Geor- 
gia Ry.  Co.  V,  Mote  (Ga.)  164. 

•tender  Civ.  Code  1895,  §  4334,  making  it  re- 
versible error  for  a  trial  judge  to  express  an 
opinion  on  the  facts,  certain  instructions  held 


properly  refused.— Southern  Ry.  Co.  v.  Grizzle 
(Ga.)  177. 

'Where  the  qnestion  whether  a  deed  and  a 
power  of  attorney  had  been  delivered  was  for 
the  jury,  held  error  to  charge  that  the  evidence 
was  uncontradicted  that  the  deed  and  power  of 
attorney  had  been  signed  as  to  a  foar-fifth's  in- 
terest, and  that  the  only  question  was  whether 
a  conveyance  of  a  remainder  had  been  authoris- 
ed.—Fullbright  V.  Neely  (Ga.)  ISa 

,*Under  the  express  provisions  of  Civ.  C^de 
1895,  i  4334,  it  is  reversible  error  for  the  trial 
judge  to  give  an  instruction  on  the  weight  and 
effect  of  evidence.— GArbutt  Lumber  Co.  t.  Prea- 
cott  ((3a.)  228. 

•In  trover  to  recover  certain  notes,  an  In- 
struction held  erroneous  as  invading  the  prov- 
ince of  the  jury  on  the  weight  of  certain  evi- 
denciary  facts.- Garbutt  Lumher  <3o.  v.  Pres- 
cott  (Ga.)  228. 

{  191.  In  an  action  on  a  note  by  an  indorsee, 
the  defense  being  fraud  bv  the  payee  and  in- 
dorseTj  an  instruction  held  reversible  error,  as 
assuming  that  plaintitTs  evidence  to  show  that 
he  was  a  holder  in  due  coarse  was  true. — 
American  Nat.  Bank  v.  Fountain  (N.  C.)  73a 

•There  being  no  dispute  in  the  testimony, 
held,  an  instruction  is  not  open  to  objection  of 
charging  in  respect  to  matters  of  fact. — McCar- 
ty  V.  Piedmont  Mut.  Ins.  Co.  (S.  C.)  1. 

Certain  remarks  of  the  trial  judge  in  an  ac- 
tion for  injuries  to  a  servant  held  prejudicial' 
to  defendant. — Latimer  v.  (Seneral  Electric.  Co, 
(S.  C.)  438. 

Remarks  of  the  trial  judge  in  the  course  of 
the  trial  on  the  admissibility  of  evidence,  or  in 
refusing  motions  for  nonsuit  or  for  a  directed 
verdict,  are  not  generally  within  the  inhibition 
of  the  CJonstitution  against  charging  the  jury  as 
to  matters  of  fact.— Latimer  v.  (Ireneral  Electric 
Co.  (S.  C.)  438. 

I  186.  Under  Const,  art.  5,  |  26,  it  is  error, 
in  an  instruction,  to  read  a  contract  offered  in 
evidence,  and  comment  thereon. — StouSer  v.  Er- 
win (S.  C.)  843. 

S  191.  An  instruction  held  not  to  assume  a 
fact. — Blue  Ridge  Light  &  Power  Co.  v.  Price- 
(Va.)  938. 

i  200.  In  an  action  on  a  life  policy,  the  re- 
fusal to  give  a  charge  stating  the  case  made 
by  the  record  on  the  issue  of  suicide  of  in- 
sured held  proper.— Life  Ins.  Co.  of  Virginia  t. 
Ilairston  (Va.)  1057. 

i  200.  The  court  should  content  itself  with 
giving  the  jury  general  principles  of  law;  or, 
where  it  presents  a  hypothetical  case,  it  should 
pnt  before  the  jury  all  the  facts  bearing  on 
the  issue. — Life  Ins.  Co.  of  Virginia  v.  Hairston 
(Va.)  1067. 

I  189.  It  is  proper  for  the  court  to  tell  the 
jury  what  is  the  law  as  applied  to  a  hypotheti- 
cal statement  of  facts,  provided  the  statement 
fairly  presents  the  case  shown  in  evidence. — 
Life  Ins.  Co.  of  Virginia  v.  Hairston  (Va.)  1057. 

I    7.    '^—  Keeesaity  and  anb^eet-matter. 

•A  defense  may  be  presented  in  the  instruc- 
tions most  strongly  by  excluding  from  the  jury 
all  liability  under  plaintiff's  claim  with  refer- 
ence thereto.— Merchants'  &  Miners'  Transp.  (jo. 
V.  Corcoran  (Oa.  App.)  130. 

i  203.  In  an  action  for  conspiracy  to  slan- 
der, where  the  action  was  tried  on  ibe  theory 
of  conspiracy,  but  the  special  issues  submitted 
to  the  jury  were  not  on  that  theory,  the  trial 
court  properly  instructed  as  to  the  essentials 
of  the  action  for  conspiracy  to  slander;  such 
instructions  being  necessary  to  prevent  the 
jury  from  being  misled  by  the  form  of  the- 
issues.- 


rom   being  misled   by   the   form 
-Rice  v.  SicAdams  (N.  C.)  774. 
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§  206.  In  an  action  by  the  purchaser  of  a 
draft  against  the  acceptor,  held  error  to  refuse 
requested  instmctions  as  to  collusion  between 
the  original  parties  and  notice  of  the  purchaser 
of  defense  of  the  acceptor  against  the  drawer  of 
th  draft.— Stouffer  v.  Brwin  (S.  C.)  843. 

{  8.    —  Form,     r«ani*itM.     Mid     mdB- 
vivuoj. 

i  234.  An  instruction,  in  an  action  against  a 
railroad  for  damage  by  fire,  held  erroneous  as 
calcolated  to  Impress  the  jury  that  the  emission 
of  sparks  raised  a  presumption  of  defendant's 
liability,  and  shifted  the  burden  of  proof  to  it, 
in  the  sense  that,  if  it  failed  to  show  that  there 
was  no  negligence,  a  verdict  must  l>e  returned 
for  plaintiff.— Cox  v.  Aberdeen  &  A.  R.  Co.  (X. 
C.)  fe4. 

*An  instruction  in  an  action  against  a  rail- 
road for  injuries  to  a  traveler  at  a  crossing  held 
not  misleading.— Douglass  v.  Southern  Ry.  Co. 
(S.  C.)  15. 

A  cliarge,  in  an  action  for  assault  and  l>at- 
tery,  held  not -a  charge  on  the  facts. — Jones  v. 
Parker  (8.  C.)  261. 

*In  an  action  for  death  of  a  servant,  an  in- 
struction not  limiting  plaintiff  to  the  acts  of 
negligence  alleged,  and  requiring  proof  of  a  pre- 
ponderating probability,  held  error. — Clinchneld 
Coal  Co.  V.  Wheeler's  Adm'r  (Va.)  269. 

'Generally,  where  inconsistent  instructions 
are  given,  the  verdict  should  be  set  aside. — 
Norton  Coal  Co.  t.  Hank's  Adm'r  (Va.)  335. 

{  244.  An  instruction  held  not  to  call  atten- 
tion of  the  jury  to  part  of  the  evidence. — Blue 
Ridge  Light  &  Power  Co.  v.  Price  (Va.)  938. 

(  235.  An  instruction,  in  an  action  on  a  life 
policy,  held  to  submit  the  issue  of  suicide  of 
msured  in  a  correct  form,  though  other  lan- 
guage would  have  been  preferable. — Life  Ins. 
Co.  of  Virginia  t.  Hairston  (Va.)  1067. 

{  234.  In  an  action  on  a  life  policy,  an  in- 
struction submitting  the  issue  of  the  suicide 
of  insured,  held  open  to  objection. — Life  Ins. 
Co.  of  Virginia  v.  Hairston  (Va.)  1057. 

{  9.    —  AppIioa1>lllt7  to  piMicUncs  and 
evldenoe. 

*It  was  not  error  to  fail  to  charge  as  to  the 
character  of  a  party,  where  there  was  no  evi- 
dence concerning  such  character. — McElwaney 
V.  McDiarmid  (Ga.)  20. 

*A  charge  that,  if  the  railroad  company  was 
willfully  negligent,  plaintiff  could  recover 
against  it  for  her  husliand's  death,  though  be 
may  have  l>een  negligent,  held  error,  requiring  a 
new  trial ;  there  being  no  evidence  to  show  will- 
ful infliction  of  the  injury,  and  the  language 
of  the  court  being  subject  to  the  construction 
that,  if  the  railroad  company  willfully  omitted 
to  comply  with  the  crossing  law  (Civ.  Code, 
1895.  §  2222),  plaintiff  could  recover  notwith- 
standing her  husband's  negligence. — Southern 
Ry.  Co.  V.  Grizzle  (Ga.)  177. 

<  252.  It  was  error  to  give  a  charge,  there 
being  no  evidence  to  authorize  It, — Southern  Ry. 
Co.  T.  Bankston  (6a.)  1027. 

I  258.  Where  plaintiff  was  injared  by  the 
concurrent  negligence  of  a  vice  principal  in  giv- 
ing an  order  and  of  a  fellow  servant  in  execut- 
ing it,  an  instruction  that,  if  plaintiff  was  in- 
jured by  the  misconduct  of  a  co-employj,  he 
could  not  recover,  was  properly  refused.— Wade 
V.  McLean  Contracting  Co.  (N.  C.)  919. 

A  charge  on  acts  constituting  no  levy,  in 
an  action  for  assault  and  battery  in  levying 
under  a  distress  warrant,  held  not  objectionable. 
—Jones  V.  Parker  (8.  C.)  261. 

*A  charge  as  to  the  authority  of  an  officer's 
authority  to  levy  a  distress  warrant  to  call 
others  to  his  assistance  held  not  erroneous. — 
Jones  T.  Parker  (S.  C.)  261. 


*In  an  action  by  a  conductor  against  the  com- 
pany for  injuries  caused  by  the  sndden  stop- 
ping of  bis  train  to  prevent  a  collision  with  an- 
other train,  a  requested  charge  held  properly  re- 
fused as  not  supported  by  the  evidence.— Cheek 
V.  Seaboard  Air  Lone  Ry.  (8.  C.)  402. 

*In  an  action  to  recover  land,  where  a  de- 
murrer was  sustained  to  defendant's  plea  of  es- 
toppel, an  instruction  that  the  court  had  struck 
out  the  plea  of  estoppel,  and  it  was  not  before 
the  Jury  for  consideration,  and  had  not  been 
established  by  the  evidence  for  that  rea«>n,  im- 
properly took  from  the  jury  the  issue  of  estop- 
pel.—Scarborough  V.  Woodley  (S.  C.)  405. 

*nnder  the  circumstances,  held,  it  was  not 
necessary  for  the  court  to  construe  the  bill  of 
lading.  The  bill  of  lading,  containing  nothing 
affecting  the  issues,  held  not  required  to  be  con- 
strued for  the  jury,  in  an  action  for  failure  to 
properly  re-ice  a  refrigerator  car  shipment. — 
Geraty  v.  Atlantic  Coast  Line  R.  Co.  (S.  C.) 
444. 

*An  instruction  to  take  into  consideration 
expense  of  making  repurchases  to  take  the  place 
of  goods  contracted  for  and  not  delivered,  in 
ascertaining  damages  for  breach  of  the  contract, 
held  error  under  the  evidence. — Long  Pole  Lnm- 
ber  Co.  v.  Saxon  Lime  &  Lumber  Co.  (Va.)  349. 

*An  instruction  in  an  action  against  a  rail- 
way comiiany  for  the  death  of  a  brakeman 
struck  by  an  overhead  bridge  held  properly  re- 
fused.—Chesapeake  &  O.  Ry.  Co.  V.  Rowaey's 
Adm'r  (Va.)  363. 

S  262.  It  is  not  error  to  refuse  an  instruc- 
tion submitting  an  issue,  where  there  is  no 
sufficient  evidence  to  warrant  it- Life  Iiis.  Co. 
of  Virginia  v.  Hairston  (Va.)  1067. 

t  253.  It  is  not  error  to  refuse  an  instruc- 
tion which  ignores  part  of  the  evidence. — ^Lite 
Ins.  Co.  of  Viiginia  v.  Hairston  (Va.)  1057. 

{  10.   —  B«qiieata  or  prayers. 

*Error  cannot  l>e  predicated  on  a  failare  to 
cliarge  in  specified  language,  where  such  charge 
would  not  be  an  accurate  statement  of  the  law. 
— McElwaney  v.  McDiarmid  (Ga.)  20. 

•A  request  to  charge  held  too  general. — McEl- 
waney V.  McDiarmid  (Ga.)  20. 

*It  was  not  error,  in  giving  requested  charges, 
to  add  thereto  the  converse  of  tne  propositions 
contained  in  the  charges.— Central  of  Georgia 
Ry.  Co.  V.  Mote  (Ga.)  164. 

Requests  to  charge  covered  by  the  general 
charge  are  properly  refused. — C^itral  of  Geor- 
gia Ry.  Co.  V.  Mote  (Ga.)  164. 

•Requested  charges  covered  by  a  charge  of  the 
court  are  properly  refused. — Southern  Ry.  Co. 
V.  GriMle  (Ga.)  177. 

•Requested  charges  covered  by  the  general 
charge  held  properly  refused.- Sims  v.  Sims 
(Ga.)  192. 

Where  evidence  is  sought  to  be  used  for  au 
improper  purpose,  or  it  Is  desired  to  limit  its 
consideration,  a  ruling  or  proper  instruction 
must  be  requested. — McCommons  v.  Williams 
(Ga.)  230 ;   WilliamB  v.  McCommons,  Id. 

*In  an  action  for  injury  to  an  employ^,  omis- 
sion to  instruct  held  not  error  in  the  absence  of 
a  written  request. — Merchants'  &  Miners'  Transp. 
Co.  T.  Corcoran  (Ga.  App.)  130. 

♦The  jury  are  presumed  to  be  cognizant  of  the 
common  phenomena  of  human  experience,  and. 
if  their  attention  is  desired  to  be  directed  there- 
to, a  written  request  must  be  made. — Mer- 
chants' &  Miners'  Transp.  Co.  v.  Corcoran  (Ga. 
App.)  130. 

{  258.  In  an  action  on  an  account,  a  mere 
contention  of  plaintifTs  counsel  during  the  trial 
that  there  was  an  account  stated  by  reason  of 
defendant's  failure  to  object  within  reasonable 
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time  after  it  was  rendered  cannot  be  regarded  as 
a  request  for  an  instmction  on  such  issue. — 
Davis  V.  Stephenson  (N.  C.)  900. 

*One  desiring  more  detailed  instructions  held 
required  to  request  the  same. — McCarty  ▼.  Pied- 
mont Mut.  Ins.  Co.  (8.  C.)  1. 

I  260.  Refusal  to  give  an  instruction  is  not 
error  where  the  substance  is  siven  in  the  charge. 
— Stouffer  V.  Erwin  (S.  C.)  843. 

'Refusal  to  charge  requests  as  offered  held 
not  error,  where  the  court  gives  an  instruction 
embracing  all  the  questions  covered  b?  the  re- 
quests, and  states  the  law  on  those  questions 
as  favorably  to  the  party  asking  them  as  it 
asked,  or  was  entitled  to. — Long  Pole  Lumber 
Co.  V.  Saxon  Lime  &  Lumber  Co.  (Va.)  349. 

{  260.  It  is  not  error  to  refuse  a  requested 
charge  sutistantially  covered  by  the  charge 
giveu. — Life  Ins.  Co.  of  Virginia  t.  Hoirston 
(Va.)  1057. 

•The  rejection  of  a  correct  instruction,  suffi- 
ciently covered  by  another  instruction  given,  will 
not  constitute  reversible  error. — Squilache  t. 
Tidewater  Coal  &  Coke  Co.  (W.  Va.)  446. 

Instructions,  too  general  in  terms,  amount  to 
mere  abstract  propositions,  and  should  be  re- 
jected.—Squilache  V.  Tidewater  Coal  ic  Coke 
Co.  (W,  Va.)  446. 

1 11.   -^—  Objeotlona  and  ezoeptiama. 

*A  general  exception  to  a  charge  in  its  en- 
tirety is  sustainable  only  where  the  whole 
charge  is  erroneous. — Boswell  v.  Gillen  (Ga.) 
187. 

§  12.  —  Oonatmetloii  and  opera tiom. 

*A  cliarge  in  an  action  for  injury  to  a  loco- 
motive engineer  using  the  words  "reasonable 
care"  held  not  sufficient  cause  for  new  trial  in 
view  of  other  instructions. — Central  of  Georgia 
Ry.  Co.  V.  Mote  (Ga.)  164. 

i  295.  Charge  on  the  statute  of  frauds  held 
not  calculated  to  mislead  the  jury,  when  con- 
sidered in  connection  with  other  charges. — 
Averett  v.  Walker  (Ga.)  1046. 

S  295.  An  instruction  on  the  burden  of  proof, 
in  an  action  ou  a  note,  held  not  leyersible 
error,  in  view  of  other  instructions.— Haines 
V.  Smith  (N.  C.)  1061. 

t  295.  If,  when  instructions  are  constmed 
together,  they  present  the  law  fairly,  error  in 
an  instruction  considered  apart  will  not  author- 
ize a  reversal.— Haines  v.  Smith  (N.  C.)  lOSl. 

'Submitting  by  a  correct  instruction  an  is- 
sue not  authorized  by  the  evidence  held  harm- 
less, in  view  of  other  instructions. — Du  Bose  v. 
Atlantic  Coast  Line  R.  Co.  (S.  C.)  255. 

*In  an  action  to  recover  land,  an  instruction 
held  not  cured  by  a  subsequent  instruction. — 
Scarborough  v.  Woodley  (S.  C.)  405. 

g  296.  A  charge  held  not  on  the  facts.— Davis 
Bros.  V.  Blue  Ridge  Ry.  Co.  (S.  C.)  856. 

(18.  Verdlet. 

*A  verdict  for  "the  sum  of  ten  thousand  (10,- 
0(M))  and  cost  of  suit"  held  to  authorize  the 
entry  of  a  judgment  for  SIO.OOO.— Central  of 
Georgia  Ry.  Co.  v.  Mote  (Ga.)  164. 

*The  illegality  of  a  verdict  for  plaintiff  for  a 
certain  amount  against  two  defendants,  to  be 
equally  divided  between  them,  could  not  be  cur- 
ed by  writing  off  one  half  and  entering  up 
judgment  for  the  other  half  jointly.— Glore  v. 
Akin  (Ga.)  680. 

'Where  a  suit  was  brought  jointly  against 
two  defendants  for  malicious  prosecution,  a 
verdict  against  them  for  a  stated  amount,  "to  be 
equally  divided  between  them,"  held  not  legal.— 
Glore  T.  Akin  (Ga.)  680. 


'Finding  on  matter  not  in  Issue,  Incorporat- 
ed in  verdict,  held  surpluoage,  and  not  to  vitiate 
the  verdict,— Geer  v.  Thompson  (Ga.  App.)  600. 

{  383.  It  is  oo  objection  to  a  verdict  in  a 
suit  for  injury  to  personalty  that  it  is  less 
than  the  lowest  amount  of  damages  proved  by 
plaintiff,  and  higher  than  the  highest  amount 
shown  by  defendant. — Minter  &  Radney  v. 
Bush   (Ga.   App.)    731. 

'The  refusal  to  submit  issues  in  the  form  pre- 
sented by  defendant  held  not 'error,  in  view  of 
the  issues  framed.— Dortch  v.  Atlantic  Oiast 
Line  R.  Co.  (N.  C.)  616. 

•Where  issues  are  sufficiently  definite  to  af- 
ford each  party  opportnnitjr  to  introduce  all 
pertinent  evidence  and  apply  it  fairly,  the  issues 
are,  as  a  rule,  unobjectionable.— Dortch  v.  At- 
lantic Coast  Line  R.  O.  (N.  C.)  616. 

{  340.  Courts  freely  exercise  the  power  of 
amending  verdicts  to  correct  manifest  errors  of 
form  and  substance,  and  make  them  conform 
to  the  intention  of  the  jury.— C!oz  t.  High 
Point,  R.  4  S.  R.  Co.  (N.  C.)  761. 

{  339.  Where,  in  an  action  for  a  money  re- 
covery, the  verdict  was,  by  consent,  rendered 
to  the  clerk,  and  the  verdict  was  defective 
because  of  the  omission  of  the  word  "dollars," 
the  judge  should  on  the  reassembling  of  the 
court  call  the  jury  together.— Cox  v.  High  Point, 
B.  &  S.  R.  Co.  (N.  C.)  761. 

i  330.  On  the  jurj,  in  an  action  for  a  money 
recovery,  returning  m  open  court  a  verdict  de- 
fective because  of  the  omission  of  the  word 
"dollars,"  the  judge  should  call  the  omission 
to  the  attention  of  the  jury.- Cox  v.  High  Point, 
R.  &  S.  R.  Co.  (N.  C.)  761. 

f  333.  In  an  action  for  wrongful  death,  the 
verdict  held  sufficient  to  authorize  the  rendition 
of  the  judgment.— Cox  v.  High  Point,  R.  &  S. 
R.   Co.   (N.  C.)   761. 

I  833.  The  omission  of  the  word  "dollars," 
in  a  verdict,  for  a  money  recovery,  held  not  to 
affect  the  validity  of  the  judgment. — Cox  v. 
High  Point,  R.  &  8.  B.  Co.  (N.  C.)  761. 

§  362.  While  every  issuable  controverted  fact 
must  be  found  by  the  jury  upon  appropriate 
issues,  the  form  of  submitting  the  issues  lies 
largely  within  tbe  discretion  of  the  court.— Rich 
V.  Morisey  (N.  C.)  762. 

t  350.  Refusal  to  submit  tendered  issues, 
evidential  in  their  character,  and  not  deter- 
mining the  true  matter  in  dispute,  AeM  proper. 
— Vanstory  Clothing  Oo.  t.  Stadiem  (N.  O) 
778. 

{14.  Waiver  and   eorreetion  of  Irresn- 
larltlea  aad  errors. 

•The  refusal  of  a  nonsuit  will  not  require  a 
reversal,  where  the  omitted  evidence  was  after- 
wards supplied  by  either  party. — Alabama  Const. 
Co.  V.  Continental  Car  &  Equipment  Co.  (Ga.) 
160. 

{  419.  Defendant  waived  his  motion  for  non- 
suit by  introducing  evidence  and  not  renewing 
the  motion  at  the  close  of  all  the  evidence.— 
Teal  V.  Templeton  (N.  C.)  737. 

Counsel  held  to  have  waived  the  right  to  raise 
tbe  question  on  appeal  that  his  requests  were 
not  charged.— Jones  v.  Parker  (8.  C.)  261. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  Attachment,  {  2 ;  Execution,  i  4. 

TROVER  AND  CONVERSION. 

Province  of  court  and  jury,  see  Trial,  S  6. 

{    1.    Actions. 

It  is  a  good  defense  to  an  action  of  trover  for 
the  recovery  of  cattle  that  they  were  legally 
impounded.---Geer  v.  Thompson  (Ga.  App.) 


•Point  annotated.    See  syllabns. 


Digitized  by 


Google 


1232 


62  SOUTHEASTERN  REPORTER. 


TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  GamishmeDt. 

TRUSTS. 

ConcluBiveness  of  decree  in  proceedings  to  sub- 
ject trust  property  to  payment  of  debts,  see 
Judgment,  g  7. 

Creation  by  will,  see  Wills,  |  9. 

Right  of  cestui  que  trust  to  plead  usury  in  ob- 
ligation entered  into  by  trustee,  see  Usury, 
f  !• 

I  1.     OreatloB.  ezlitence,  and  valldltr. 

Under  Civ.  Code  1895,  5  3149,  a  trust  may  be 
create<l  for  minors,  and  that  a  deed  does  not 
provide  for  any  acts  to  be  done  by  the  trustee 
does  not  cause  the  legal  title  to  pass  to  the 
beneficiaries.— Turner  v.  Barber  (Ga.)  587. 

f  81.  Implied  trust  in  land  held  not  to  arise 
in  favor  of  a  wife  within  Civ.  Code  1895,  { 
3159.— Stokes  v.  Clark  (Ga.)  1028. 

{  81.  On  partition  of  land  in  which  a  mar- 
ried woman  held  an  interest,  payments  made 
by  the  husband  held  presumably  a  gift,  and 
not  to  create  a  resulting  trust  in  his  favor  in 
the  lands  conveyed  to  him  and  the  wife. — 
Sprinkle  v.  Spainhour  (N.  C.)  910. 

§  20.  A  deed,  with  an  instrument  executed  by 
the  grantee,  held  to  create  a  trust. — Cunningham 
v.  Cunningham  (S.  C.)  845. 

Defendant  held  a  trustee  of  the  legjll  title  to 
certain  lands  acquired  under  a  commissioner's 
deed  for  complainant.— Steinman  v.  Jessee  (Va.) 
275. 

'Testimony  held  insflfficient  to  Inlpress  an  ex- 
press trust  on  land  in  favor  of  a  wife's  heirs  at 
law,  especially  where  the  husband  and  wife 
were  married  prior  to  the  married  woman's  act 
of  April  4,  1877  (Laws  1876-77,  p.  333.  c.  329), 
when,  in  the  absence  of  stipulation  to  the  con- 
trary, the  money  of  the  wife  when  received  by 
the  husband  became  his  absolute  property.- 
Garrett  v.  Rutherford  (Va.)  389. 

*The  question  is  an  open  one  in  Virginia 
whether  an  express  trust  affecting  real  estate 
is  valid  unless  in  writing.— Garrett  v.  Ruther- 
ford (Va.)  389. 

(  2.    Ooiutraotioii  and  operatton. 

A  trust  created  in  land  in  favor  of  one  and 
her  children  remains  executory  during  the  mi- 
nority of  any  of  the  cestui  que  trust. — Peavy  v. 
Dure  (Ga.)  47. 

A  trust  declared  in  a  deed  held  to  be  con- 
strued according  to  the  terms  of  the  deed  and 
not  according  to  a  will. — Peavy  v.  Dure  (Ga.) 
47. 

•Deed  held  to  create  trust  estate.— Turner  v. 
Barber  (Ga.)  587. 

On  a  grant  for  the  na«  of  a  wife  and  chil- 
dren, declaring  that  it  is  a  provision  for  the 
family,  any  indications  which  support  a  reason- 
able construction  of  a  life  estate  in  the  wife, 
with  remainder  to  the  children,  will  be  followed, 
HO  that  after-born  children  may  take,  and  the 
life  tenant  may  have  sufficient  income  to  sup- 
port the  children.— Talley  v.  Ferguson  (Vv. 
Va.)  456. 

Where  land  is  conveyed  in  trust  for  the  main- 
tenance of  a  family,  none  of  the  beneficiaries 
has  any  separable  interest,  during  the  existence 
of  the  trust,  which  can  be  charged  or  aliened.— 
Talley  v.  Ferguson  (W.  Va.)  456. 


{   3.    Management  and  disposal  of  trust 
property. 

The  superior  court  has  jurisdiction  at  cham- 
bers to  authorize  the  sale  by  the  trustee  of  the 
equitable  estate  of  minors.— Peavy  v.  Dure  (Ga.) 

§  179.  Statement  of  rule  of  accountability  of 
trustee. — Cunningham  v.  Cunningham  (S.  C.) 
845. 

{  4.    Aeeonnting    and    oontpensatloB    of 
trastee. 

i  308.  A  trustee  held  accountable  for  valne  of 
cotton  rents  at  time  of  their  receipt. — Canning- 
bam  v.  Cunningham  (S.  C.)  846. 

§  308.  A  trustee  held  chargeable  with  rent  of 
land  worked  by  him. — Cunningham  r.  Cunning- 
ham (S.  C.)  845. 

{  311.  Losses  by  trustee  held  to  be  in  enter- 
prises not  within  his  duties,  so  that  be  could 
not  have  credit  therefor.— Cunningham  t.  Cun- 
ningham (S.  C.)  845. 

§  317.  Statement  of  rights  of  trustee  to  com- 
missions under  Civ.  Code,  {  2590,  in  connection 
with  sections  2.T60.  2561.— Cunningham  v.  Cun- 
ningham (S.  C.)  845. 

f  329.  Charging  a  trustee  with  the  value  of 
cotton  rents  at  time  of  sale  of  cotton,  instead 
of  when  it  was  received,  held  not  ground  for 
reversal,  in  the  absence  of  a  showing  of  differ- 
ence in  values  at  such  times.- Cunningham  v. 
Cunningham  (S<  C.)  845. 

TURPENTINE. 

Right  to,  as  appurtenant  to  timber,  see  Logs 
and  Logging. 

ULTRA  VIRES. 

Acts  of  corporation,  see  Ckirporations,  !  2. 

UNDERTAKINGS. 


See  Bonds. 

UNDUE  INFLUENCE. 

In  procuring  deed,  see  Deeds,  I  1. 

Instructions  relating  to,  in  action  for  cancella- 
tion of  deed,  see  Cancellation  of  Instrumetns, 
S2. 

UNITED  STATES. 

Courts,  see  Removal  of  Causes. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

•Under  the  express  terms  of  Revisal  1903,  I 
1986,  decedent,  having  occupied  defendants' 
lands  by  their  consent,  but  without  reserved 
rent,  was  liable  for  a  reasonable  amount  for 
the  use  and  occupation.— Sessoms  v.  Tayloe  (N. 
C.)  424. 

If  defendants'  right  to  sue  for  decedent's  use 
and  occupation  of  their  land  with  their  consent, 
but  without  reservt-d  rent,  does  not  give  a  lit-n 
under  Revisal  1905,  i  1993,  held,  that  defend- 
ants are  confined  to  an  action  against  the  ad- 
ministrator.—Sessoms  V.  Tajrloe  (N.  C.)  424. 


•Point  annotated.   See  srllabna. 
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USURY. 

I   1.    Vawvlmw    oonteaeta    wad    tsMiaae- 
iioafc 

f  31.  A  bona  fide  wle  of  an  account  for 
wagos  earned  held  not  within  the  prohibition 
of  the  act  of  August  15,  1908  (Acta  1908,  p.  83), 
making  it  a  misdemeanor  to  charge  intereat  on 
a  loan  at  a  rate  greater  than  5  per  cent,  per 
month.— Jackson  t.   State  (6a.   App.)  726. 

I  31.  An  absolute  sale  of  personal  property, 
no  money  being  loaned  and  no  interest  diarged 
and  the  purchase  price  in  fact  paid,  held  not 
within  the  act  of  August  IS,  lwi&  (Acts  1908, 
p.  8:i),  making  it  a  misdemeanor  to  charge  in- 
terest on  a  loan  at  a  rate  greater  than  5  i>er 
cent,  per  month. — Jackson  t.  State  (Oa.  App.) 
72«. 

{  82.  Statement  of  who,  under  Civ.  Code 
1902,  I  1664,  may  plead  usury.— Cunningham 
V.  Cunningham  (S.  C.)  845. 

VACATION. 

Of  court,  power  of  Judge,  s«e  Judges,  |  1. 

Of  particular  aeU,  iiutnimeHt*,  or  proeteding*. 

See  Judgment,  i  3. 

Decree  in  partition,  see  Partition,  I  2. 

Sale  on  execution,  see  Execution,  |  6. 


VALUE. 

Umits  of  jnrisdiction.  see  Justices  of  the  Peace, 
{  1 ;  Removal  of  Causes,  {  2. 

VARIANCE. 

Between  pleading  and  proof  in  civil  actions, 
see  Pleading.  |  9. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  Indictment  and  Information,  i  6. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property;  Sales. 

Harmless  error  in  vendor's  lien  proceeding,  see 
Appeal  and  Error,  I  14. 

Jurisdiction  of  city  court  of  proceedings  to  en- 
force lien,  see  Courts,  {  4. 

I/iabilities  of  sureties  on  bond  of  receiver,  in 
lien  foreclosure  proceedings,  see  Receivers, 
!  2. 

Reformation  of  contract,  see  Reformation  of  In- 
struments, I  2. 

Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of.  f  2. 

Specific  performance  of  contract,  see  Specific 
Performance. 

Sale*  hn  or  to  pariiculat;  cla$ies  of  periom. 
Heir  of  devisee,  see  Wills,  {  11. 

Balei  on  judicial  or  other  proceeding!. 

Property  of  infant  under  order  of  court,  see  In- 
fants, {  1. 

Sale  on  execution,  see  Execution,  i  5. 

Trust  proi)€rty  under  order  of  court,  see  Trusts, 
«3. 

{1.    Bcqvlaltea  and  TsUdlty  of  aontva«t. 

i  18.  A  writteu  option  without  consideration, 
for  the  sale  of  land,  may  be  withdrawn  before 
acceptance.— Goodman   v.    Spurlin    (Ga.)    1029. 

I   2.    Xodliloatloii   «r  i«a«laaloB   of  eoB> 

tr*et. 

{  8S.  A  written  contract  of  sale  of  land  may 
be  rescinded  and  a  rent  contract  sobstituted 
by  parol.— Lewis  v.  Cooley  (S.  C.)  868. 
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*P«lBt  Muiotatcd.   See  srllataa. 


S   8.    lUchta   ami   liablUttes   •£   parties. 

*A  request  to  charge  that,  where  a  deed  is  re- 
corded. It  "would  be  binding  as  to  notice  frgw 
date  of  record  if  he  [the  party  sought  to  be 
bound]  has  actual  notice  of  record,"  Aeld  proper- 
ly refused. — McElwsney  v.  McDiarmid  (Oa.)  20. 

*A  purchaser  is  protected  even  if  be  has  notlo» 
of  a  secret  equity,  where  any  one  of  his  predeces- 
sors in  title  is  a  bona  flde  purchaser  without 
notice.— Peavy  v.  Dure  (Ga.)  47. 

Certain  equity  in  land  held  a  secret  equity 
which  could  not  tte  asserted  against  a  bona  && 
purchaser. — Peavy  v.  Dure  (Oa.)  47. 

I  213.  Property  accepted  in  settlement  of  a 
bona  fide  debt  from  defendant  in  attachmentr 
possession  of  which  was  taken  prior  to  the  at- 
tachment, held  not  subject  thereto. — Consignee'^ 
Favorite  Box  Co.  v.  Meers  (Ga.  App.)  1()00. 

The  relation  «f  vendor  and  purchaser  is  for 
all  practical  purposes  that  of  mortgagor  and 
mortgagee  with  all  the  incidents  thereof.— Jones 
V.  Jones  (N.  C.)  417. 

A  jud^rraent  creditor  held  not  ciiargeAble 
with  notice  of  an  unrecorded  deed  previonstr 
exeeuttd  by  the  judement  debtor.— Ijx  parte 
City  of  Anderson  (S.  C.)  513 ;  F.  W.  Wagener 
&,  Co.  v.  Brown  Bros.,  Id. 

S  242.  Rule  respecting  proof  of  notice  to  a 
purchaser  for  value  stated.— Crane's  Nest  Coal 
&.  Coke  Co.  V.  Virginia  Iron,  Coal  ft  C«k«  Co. 
(Va.)  964. 

VENUE. 

Of  action  for  causing  death,  see  Death,  {  2. 
Weight  and  sufficiency  of  evidence  to  establish, 
see  Criminal  Law,  f  16. 

§    1.    Nature   or   snhjeot  of  aetioB. 

An  action  to  gain  possession  of  a  deed  de- 
posited in  escrow  for  delivery  to  plaintiff  upon 
performance  of  certain  acts  held  necessarily 
brought  in  the  county  where  the  land  lies. — 
Bridgers  v.  Ormond  (N.  O.)  422. 

I   2.    Ohaace  of  Teane  or  plaee  of  trial. 

For  the  purpose  of  defendanre  motion  to  re- 
move a  cause  to  another  county,  the  allegations 
of  the  complaint  must  be  deemed  denied. — Bridg- 
era  v.  Ormond  (N.  C.)  422. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  Trial,  |  5. 

In  civil  actions,  see  Trial,  {  13. 

In  criminal  prosecutions,  see  Criminal  Law,  i 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  §  13. 
Setting  aside,  see  New  Trial,  {  1. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  {  2. 

VETERANS. 

Exemptions  from  license  tax,  see  Licenses,  {  1. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  (  7. 

VIEW. 

Of  premises  in  partition,  see  Partition,  {  2. 
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VILLAGES. 

8e«  Municipal  CorpoTatlona. 

VOTERS. 

See  Elections. 

WAGERS. 

See  Gaming,  |  1. 

WAGES. 

See  Master  and  Servant,  i  2. 

WAIVER. 

Of  oifeetion*  to  partioular  act*,  inttrumentt, 
or  proeeedlna*. 

See  Account  Stated ;  Appearance :  Pleading,  { 
10;  Trial,  J  14. 

B7  failnre  to  demur,  see  Pleading,  |  4. 

Delivery  of  goods  sold,  see  Sales,  |  3. 

Error  waived  in  appellate  court,  see  Appeal  and 
£%rror,  f  19. 

Irregularities  in  issuance  of  execution,  see  Exe- 
cution, {  2. 

Proceedings  in  justice's  court,  see  Justices  of  the 
Peace,  |  2.  . 

Of  righU  or  remedie*. 

Forfeiture  of  insurance,  see  Insurance,  i  3. 

Redemption  from  mortgage,  see  Mortgages,  g  6. 

Right  to  appeal,  see  Appeal  and  UTrror,  |  2. 

Right  to  or  capacity  to  sue,  see  Parties,  |  2. 

Under  stipulations  in  insurance  policy,  see  In- 
surance, f  1. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

Carrier  as,  see  Carriers,  i  8. 

WARNING. 

Servant  of  danger,  see  Master  and  Servant,  i  6. 

WARRANT. 

For  arrest,  see  Arrest,  §  1 ;  Criminal  Law,  f  4. 

WARRANTY. 

Construction  of  covenants  of,  see  Covenants,  1 1. 
On  sale  of  goods,  see  Sales,  f  §  5,  7. 

WASTE. 

By  life  tenant,  see  Life  Estates. 

WATERS  AND  WATER  COURSES. 

See  Drains. 

Mandamus  to  compel  supply,  see  Mandamus,  |  2. 
Partition  of  water  rights,  see  Partition,  (  2. 
Supplemental   pleading   in   action   for   injuries 
from  overflow,  see  Pleading,  {  5. 

{   1.    Matnral  irater  oonrsea. 

The  question  of  reasonableness  of  use  of  wa- 
ters by  an  upper  riparian  owner  held  to  be  for 
the  jury.— Mason  v.  Apalache  Mills  (S.  C.)  399. 

The  fact  of  an  increase  or  decrease  in  volume 
of  water  held  not  conclusive  of  unreasonableness 


of  upper  riparian's  use  of  the  stream. — Masoo 
V.  Apalache  Mills  (S.  C.)  899. 

As  against  the  evidence  as  to  the  trespass, 
hM,  that  it  could  not  be  contended  that  an  in- 
junction should  not  have  issued,  l>ecause  the 
verdict  was  consistent  with  the  conclusion  that 
the  trespass  was  only  temporary.— Mason  v. 
Apalache  Milb  (S.  0.)  399. 

Statement  of  presumption  as  to  what  dam- 
ages were  covered  by  verdict  in  view  of  state- 
ment of  counsel  in  argument. — Mason  v.  Apa- 
lache MilU  (S.  C.)  399. 

Statement  of  condition  on  which  injunction 
should  issue. — Mason  v.  Apalache  Mills  (S.  C.) 
399. 

I  61.  Making  an  injunction  against  the  use 
of  a  stream  conditional  on  plaintiff  consent- 
ing that  defendant  may  clean  out  the  stream 
held  not  to  require  defendant  to  clean  it  oat 
—Mason  ▼.  Apalache  Mills  (S.  G.)  871. 

i  60.  Under  Civ.  Code  1902,  U  1465-1468, 
held,  the  duty  of  deciding,  in  the  first  instance, 
as  to  cleaning  out  a  stream,  is  on  the  commis- 
sioners of  health  and  drainage. — Mason  v.  Apa- 
Uche  Mills  (S.  C.)  871. 

*A  riparian  owner  cannot  olistruct  a  natural 
stream  in  the  improvement  of  liis  premises  so 
as  to  injure  adjoining  land,  however  careful  he 
may  l)e  m  so  doing.— -McGehee  v.  Tidewater  Ry. 
Co.  (Va.)  356. 

{  2.    Surface  waten. 

Where  defendant  railroad  constructed  its  road- 
bed so  as  to  cut  off  drainage  ditches  maintained 
by  plaintiff,  and  conveyed  the  water  thrbngh 
another  ditch,  it  must  construct  the  ditches  so 
as  to  pass  the  water  as  effectively  as  before  the 
change.— Davenport  t.  Norfolk  ft  S.  R.  Co. 
(N.  C.)  431. 

In  an  action  for  diverting  surface  waters  upon 
plaintiffs  land  by  filling  a  depression  in  con- 
structing defendant's  station  grounds,  the  ques- 
tion or  whether  defendant  was  reasonably 
prudent  and  careful  to  avoid  injury  to  plain- 
tiff's property  should  be  submitted  to  the  jury 
under  proper  instructions.— McGehee  v.  Tide- 
water Ry.  Co.  (Va.)  356. 

In  an  action  for  diverting  surface  waters  upon 
plaintiff's  land,  held  error  to  bold  as  a  matter 
of  law  that  defendant  was  not  bound  to  supply 
reasonably  adequate  means  of  escape  for  sunace 
waters  through  its  property. — McGehee  v.  Tide- 
water Ry.  Co.  (Va.)  3o6. 

*The  common  and  civil  law  rules  as  to  lia- 
bility for  diverting  surface  waters  upon  adjoin- 
ing land  stated. — McGehee  v.  Tidewater  Ry.  Co. 
(Va.)  356. 

I   3.    Pnblla  water  snpply. 

{  203.  An  ordinance  fixing  water  rates  held 
to  require  the  consumer  to  pay  meter  rates,  pro- 
vided the  amount  exceeded  $12  per  annum, 
though  it  was  more  than  the  maximum  flat  rate 
specified  for  the  service  rendered. — Charleston 
Light  &  Water  Go.  v.  Lloyd  Laundry  &  Shirt 
M&.  Co.  (S.  C.)  873. 

{  203.  A  public  service  water  company  may 
adopt  reasonable  rules  for  the  conduct  of  its 
business,  with  which  it  is  the  duty  of  customers 
to  comply.— Poole  t.  Paris  Mountain  Water  Co. 
(S.  C.)  874. 

t  203.  A  water  company's  rule  authorizing 
the  cutting  off  of  supply  for  nonpayment  of  bills 
for  prior  service,  within  30  days,  while  rea- 
sonable as  to  persons  under  contract  to  pay 
the  rents,  is  unreasonable  as  to  a  tenant  re- 
fusing to  pay  rents  due  Iw  a  landlord  or  former 
tenant.— Poole  v.  Paris  Miountaln  Water  Co.  (S. 
C.)  874. 

g  203.  Under  a  citjr  water  ordinance,  the  wa- 
ter company  held  entitled  to  charge  a  consumer 
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reasonable  meter  rates,  and  that  he  was  not  ^n-- 
titled  to  service  at  a  maximum  fiat  rate.— Poole 
.V.  Paris  Mountain  Water  Co.  (8.  C.)  874. 

i  203.  In  the  absence  of  adverse  evidence, 
ordinance  rates  for  meter  water  service  are 
presumptively  reasonable. — Poole  v.  Paris  Moun- 
tain. Water  Co.   (S.   C.)   874. 

{  203.  Evidence  fteM  to  require  a  finding  that 
there  was  a  bona  fide  dispute  as  to  the  ac- 
curacy of  a  water  company's  bill  for  water 
previously  furnished,  for  nonpayment  of  which 
petitioners  supply  was  terminated. — Poole  ▼. 
Paris  Mountain  Water  Co.  (8.  C.)  874. 

t  203.  In  mandamus  by  a  water  consumer 
to  compel  a  resumption  of  the  supply,  it  was 
sufficient  for  him  to  show  that  there  was  a  bona 
fide  dispute  as  to  the  correct  amount  due  for 
prior  services,  because  of  which  the  supply  was 
terminated.— Poole  v.  Paris  Mountain  Water 
Co.  (8.  C.)  874. 

8  208.  A  municipal  water  company  held 'not 
authorised  to  cut  off  a  consumers  supply,  un- 
der its  own  rules,  until  the  expiration  of  30 
days  after  the  delivery  of  the  bill  for  service 
which  remained  unpaid. — Poole  T.  Faria  Moun- 
tain Water  Co.  (S.  C.)  874. 

WAYS. 

Private  rights  of  way,  see  Easements. 
Public  wavs,  see  Highways;  Municipal  Corpo- 
rations, )  8. 

WEAPONS. 

Testimony  of  neither  witness  held  negative, 
within  the  rule  that  the  existence  of  a  fact  tes- 
tified by  one  person  is  rather  to  be  believed 
than  that  such  fact  did  not  exist  because  other 
witnesses  testified  that  they  did  not  see  it. — 
Hunter  v.  State  (Ga.  App.)  466. 

WEIGHTS  AND  MEASURES. 

*Cnder  the  express  provisions  of  Pol.  Code 
1895,  i  1634,  the  legal  weight  of  a  bu!<bel  of 
sweet  potatoes  is  55  pounds. — Fain  &  Stamps 
V.  Ennis  (Qa.  App.)  466. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators. 

Construction  and  execution  of  powers,  see  Pow- 
ers, {  2. 

Construction  and  execution  of  trusts,  see  Trusts. 

Equitable  conversion,  see  Cbnversion. 

Executor's  deed  as  color  of  title,  see  Adverse 
Possession,  {  1. 

{    1.    Testamentary  capacity. 

♦Acts  1876-77,  pp.  333,  334.  c.  329,  Sg  1,  2, 
held  not  to  authorize  a  married  woman  acquir- 
ing real  estate  prior  to  the  passage  of  such  act 
while  sole  to  dispose  of  such  property  by  will. — 
Coleman  v.  Wood  (Va.)  388. 

•Independent  of  Acts  1876-77,  p.  333,  c.  329, 
a  married  woman  had  no  power  to  dispose  of 
her  property  by  will.— Coleman  v.  Wood  (Va.) 
388. 

{  52.  In  probate  proceedings,  it  is  necessary 
to  show,  not  only  that  the  will  was  executed 
pursuant  to  the  statute,  but  that  it  was  the 
will  of  a  capable  testator.— Hopkins  v.  Wamp- 
ler  (Va.)  926. 

{  52.  The  due  execution  of  a  will  being 
proved,  it  is  presumed  that  it  is  the  will  of  a 
capable  testator.— Hopkins  v.  Wampler  (Va.) 
926. 


i  56. 
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i  52.  Where  testator's  sanity  is  t>tit  in  is- 
sue by  evidence,  the  burden  is  on  proponent  to 
show  to  the  satisfaction  of  the  jury  his  tes- 
tamentary capacity,  but  the  presumption  of  san- 
ity obtains  upon  the  trial  of  that  issue  until 
overcome  by  contestant's  evidence.— Hopkins  t. 
Wampler  (Va.)  926. 

{53.  In  a  will  contest,  upon  the  issue  of 
testator's  sanity,  it  is  competent  to  prove  the 
manner  in  which  he  was  treated  by  his  family. — 
Hopkins  v.  Wampler  (Va.)  926. 

In  a  will  contest,  proponent  need  es- 
the  instrument  as  the  last  will  of  a 
competent  testator  only  by  a  preponderance  of 
the  evidence,  and  it  was  error  to  require  such 
proof  by  clear  and  convincing  evidence.- Hop- 
kins V.  Wampler  (Va.)  926. 

g   2.    Beqnisites  and  Talldity. 

'Sufficiency  of  facts  to  meet  requirement  that 
holographic  will  must  have  been  found  among 
the  valuable"  papers  of  decedent  determined. — 
Harper  v.  Harper  (N.  C.)  553. 

{  116.  Under  Code  1904,  {  2514,  requiring 
nonholographic  wills  to  be  attested  by  two  com- 
petent witnesses,  the  witnesses  must  be  compe- 
tent at  the  time  of  attestation.— Bruce  v.  Shuler 
(Va.)  973. 

S  116.  At  common  law  and  under  Code  1904, 
g  2529,  beneficiaries  under  a  will  are  not  com- 
petent witnesses  thereto.— Bruce  v.  Shuler  (Va.)' 

f  116.  Under  Code  1904,  i  2514,  requiring 
nonholographic  wills  to  be  attested  by  com^ 
tent  witnesses,  a  beneficiary  can  only  be  consid- 
ered as  a  witness  under  section  2529,  whicb 
renders  the  devise  or  bequest  to  him  void. — 
Bruce  v.  Shuler  (Va.)  973. 

{  116.  Effect  of  Code  1904,  {  2520,  relating 
to  testamentary  beneficiaries  as  attesting  Wit- 
nesses, stated.— Bruce  v.  Shuler  (Va.)  973. 

{  3.     Proltate,  establishment,  and  annnl» 
ntent. 

A  ground  of  the  caveat  to  the  probate  of  a 
paper  offered  as  a  will  held  demurrable  as  aver- 
ring a  conclusion  only.— Sims  v.  Sims  (Oa.)  192. 

Grounds  of  the  caveat  to  the  probate  of  a 
will  held  demurrable. — Sims  v.  Sims  (Ga.)  192. 

Testimony  as  to  the  purposes  for  which  dece- 
dent's safe  was  used  held  proper,  in  determin- 
ing whether  an  instrument  found  in  it  was  his 
will.— Harper  v.  Harper  (N.  C.)  553. 

Language  of  a  judge,  in  his  decree  In  a  will 
contest  case,  held  not  to  indicate  a  holding  which 
deprived  contestants,  who  charged  fraud  and 
forgery,  of  their  right  to  rely  upon  a  failure 
of  proponents  to  establish  a  prima  facie  case 
in  the  first  instance.— Thames  v.  Rouse  (S.  C.) 
254. 

*In  a  contest  of  a  will  on  the  ground  of 
fraud  and  forgery,  the  burden  of  proving  the 
due  execution  of  the  will  is  upon  proponents; 
and,  upon  their  making  out  a  prima  facie  case, 
the  burden  of  proving  the  fraud  and  forgery 
is  upon  those  charging  it. — Thames  v.  Rouse 
(S.  C.)  254. 

{  329.  In  a  will  contest,  an  instruction  that 
a  proponent  must  prove  by  a  ureponderance  of 
the  evidence  that  the  instrument  offered  was  the 
true  will  of  a  capable  testator,  and  nothing, 
short  of  clear  ffnd  convincing  evidence  will  suf- 
fice, but  which  omitted  to  state  the  prpsump- 
tion  in  favor  of  testator's  sanity,  was  erroneous 
and  misleading.— Hopkins  v.  Wampler  (Va.)  926.. 

i  303.    Though  under  Code  1904,  {  2514,  a. 

will  must  be  attested  by  two  competent  wit- 
nesses, its  due  execution  can  be  proved  by  one 
witness,  but  he  must  prove  all  the  statutory  es- 
sentials to  a  due  execution,  including  attesta- 
tion by  two  competent  witnesses.- Bruce  t. 
Shuler  (Va.)  973. 


*  Point  annotated.   See  -mrUahmM, 


Digitized  by 


Google 


1236 


62  SOUTHEASTBBN  RBPOBTBR. 


%  4.    Oonatntetlaa— 0«aar*I  mlea. 

0%e  disposItionB  of  a  will  will  not  be  disturbed 
further  than  is  absolutely  necessary  to  give  ef- 
fect to  a  codicil.— Thomas  v.  Owens  (Oa.)  218. 

Under  CIt.  Code  1895,  |  S324,  the  court  in 
the  construction  of  a  will  must  seek  the  inten- 
tion of  testator,  and  give  it  eilect— Thomas  v. 
Owens  (Ga.)  218. 

*In  the  construction  of  a  will,  the  court  must 
ascertain  and  effectuate  the  testator's  intention. 
—In  re  Knowles'  Estate  (N.  O.)  649. 

*A  testator  is  presumed  to  intend  to  dispose 
«f  all  of  his  proTCrty. — Harper  v.  Harper  (N. 
•C.)  553. 

*In  construing  a  will,  testator's  intent  should 
tie  sought  from  the  whole  instrument.— Harper 
T.  Harper  (N.  C.)  553. 

{  471,  The  courts  In  construing  a  will  must, 
if  possible,  give  effect  to  every  provision  in  it, 
and  not  nullify  any  provision,  unless  manifest- 
}v  repugnant  to  some  other  one,  in  which  event 
tney  will  give  efEect  to  the  last  provision. — Hay- 
wood T.  Wachovia  Loan  &  Trust  Co.  (N.  C.) 
«15. 

I  448.  The  presumption  is  that  a  testator 
intended  by  his  will  to  dispose  of  all  his  prop- 
erty.—Powell  V.  Woodcock  (N.  C.)  1071. 

*A  will  construed,  and  held  not  to  attempt 
to  devise  a  possibility  of  reverter.— Yaugbn  t. 
Lanford  (S.  C.)  316. 

I  5.    TttuigntMon    of    d«TlseMl    amd 

legate**     and     tkel*     reepectlTe 
■Itarea. 

'Clause  of  a  will,  declaring  that  a  son  of 
testator  had  received  his  full  share  of  the  es- 
tate, held  to  exclude  said  son  from  any  share 
under  the  will.— Harper  v.  Harper  (N.  C.)  553. 

(  9.    —  Deeeilptlom  of  property. 

A  will  construed,  and  held  to  pass  the  fee 
simple  of  or  testator's  lessor  interest  in  a 
plantation  to  a  beneficiary  as  remainderman. — 
Hue  v.  Connell  (N.  C.)  306. 

.  *A  testator's  "estate"  includes  both  real^ 
and  personalty.- Harper  v.  Harper  (N.  C.)  653. 

A  holographic  will  construed,  and  held,  in 
view  of  references  therein  to  testator's  property 
and  estate,  to  dispose  of  his  entire  property. — 
Harper  v.  Harper  (N.  C.)  5.53. 

I  650.  The  word  "estate,"  as  used  in  a  will 
<lefined.— Powell  t.  Woodcock  (N.  C.)  1071. 

I  687.  The  word  "estate,"  as  used  in  the 
residuary  clause  of  a  will,  held  to  include  real 
estate.- Powell  v.  Woodcock  (N.  C.)  1071. 

{  664.  A  devise  of  property,  with  its  increase 
in  value  by  rents,  to  take  effect  on  the  death 
of  a  i)erson  named,  is  a  devise  of  the  rents 
4uring  the  lifetime  of  such  person. — Weathers- 
feee  T.  Weathersbee  (S.  C.)  tSS. 

i  7.    •—  Ifatvre   of   estates   and   Imter- 
eets  ereated. 

Will  construed,  and  held  not  to  pass  to  a  re- 
mainderman a  fee  simple,  but  only  a  life  estate. 
— Potts  V.  Prior  (Ga.)  77. 

An   estate   in   fee,  given   to  testatrix's   sister, 

is  not  cut  down  to  an  estate  for  life  by  a  be- 

<|ueat,  in  a  codicil,  for  life  to  testatrix's  sister 

of  the  income  from  her  entire  estate.— Thomas 

•T.  Owens  (Ga.)  218.  • 

*A  bequest  in  a  codicil  of  the  income  of  tes- 
tatrix's entire  estate  to  her  sister  for  life  held 
to  carve  out  a  life  estate  in  the  property  given 
to  the  other  legatees  in  the  will  as  originally 
drafted.— Thomas  v.  Owens  (Ga.)  218. 

A  will  held  not  to  pass  a  vested  remainder. — 
Staton  V.  Godard  (N.  C.)  519. 

{  614.  In  a  devise  to  one  "during  her  natural 
life  then  to  the  heirs  of  her  body,  if  any ;  if 
ao  children  to  her  sisters,"   the  words     heirs 


of  her  body"  held  equivalent  to  the  word  "chil- 
dren," so  88  to  vest  in  the  devisee  an  estate  for 
life.— Johnson  v.  Smith  (Va.)  968. 

g   8.   —  Ooaditlona  amd  reetrlotloBs. 

{  656.  A  will  construed,  and  held  that  con- 
ditions therein  did 'not  apply  to  income.— Hay- 
wood  V.  Wachovia  Loan  &  Tnut  Co.  Ok  C.) 
915. 

{  O.     —  Batatee  la  tnut  and  powers. 

The  authorization  by  testatrix  of  her  ex- 
ecutor and  executrix  to  sell  her  property  as 
deemed  best  held  to  create  no  estate  in  them, 
but  to  be  the  grant  of  a  naked  power. — ^Thomas 
V.  Owens  (Ga.)  218. 

Authority  to  divide  an  estate  in  a  designated 
way  amon^  legatees  given  legal  eatates  held 
not  to  entitle  the  executor  to  poasesaion  and 
control  of  the  estate  intermediate  the  period  of 
division.— Thomas   v.  Owens  (Ga.)  218. 

*A  request  by  testator,  in  a  holographic  will, 
to  a  bank  "to  be  trustee  of  my  children"  fol- 
lowed by  directions  as  to  the  duposition  of  his 
estate,  etc.,  held  an  appointment  of  the  bank  to 
administer  the  estate  as  executor,  and  after- 
wards as  trustee  till  the  minor  children  should 
become  of  age. — Harper  v.  Harper  (N.  O  553. 

{  671.  A  will  construed,  and  held  to  create  a 
testamentary  trust. — Haywood  t.  Wachovia 
Loan  &  Trust  Co.  (N.  C.)  915. 

(  676.  A  trust  by  implication  of  law  win 
be  decreed  when  it  is  essential  to  carry  into 
effect  the  provisions  of  a  will,  and,  though  no 
trust  is  created  by  the  will,  the  court  will  hare 
regard  to  the  Intention  gathered  from  the  en- 
tire instrument — Haywood  ▼.  Wachovia  Loan 
&  Trust  Co.  (N.  C.)  915. 

i  676.  To  constitute  a  valid  declaration  of 
testamentary  trust,  it  must  appear  that  such 
was  the  intention  of  testator,  though  specific 
language  declaratory  of  a  trust  is  not  neces- 
sary.—Haywood  V.  Wachovia  Loan  &  Trust 
Co.  (N.  C.)  915. 

$  10.  ^—  Aotloma  to  eoaatrae  trills. 

An  action,  including  an  issue  of  devisavit 
vej  non  and  a  proceeding  to  construe  the  will, 
held  to  present  no  jurisdictional  irregularity. 
—Harper  v.  Harper  (N.  C.)  553. 

i  698.  Under  Const.  1868,  the  superior  court 
held  to  possess  jurisdiction  of  a  suit  by  ex- 
ecutors and  trustees  for  the  construction  of  the 
will  of  testator  and  for  direction  as  to  their 
duties.- Haywood  v.  Wachovia  loan  &  Trust 
Co.  (N.  C.)  916. 

i  698.  The  jurisdiction  of  the  court  of  equity 
in  matters  of  construction  of  will*  grew  oat  of 
its  general  control  over  trusts  and  trustees,  and 
equity  can  only  take  jurisdiction  when  trusts 
are  involved. — Haywood  v.  Wachovia  Loan  & 
Trust  Co.  (N.  C.)  915. 

f  705.  The  court.  In  an  action  by  executors 
and  trustees  for  the  construction  of  a  will  and 
for  direction  as  to  their  duties  in  the  prem- 
ises, held  entitled  to  provide  for  a  fair  division 
of  certain  commissions  between  trustees  snd  a 
guardian.— Haywood  v.  Wachovia  Loan  &  Trust 
Co.  (N.  C.)  915. 

ill.  Rlckts   and   liabilities   of  doTlaees 
and  leiratees. 

Neither  by  pursuing  the  statutory  method  for 
partition,  nor  by  agreement  of  life  tenants,  who 
were  devisees  under  a  will,  can  the  testamentary 
scheme  be  set  aside  as  to  parties  interesfed  In 
the  estate  who  were  not  parties  to  the  partition 
or  the  agreement. — Watki;is  v.  Gilmore  (Ga.) 
32 ;    Gilmore  v.  Watkins,  Id. 

*A  beneficiary  In  a  will  held  entitled  to  pro- 
ceeds paid  for  real  estate  bv  a  third  person  as 
against  the  objection  that  tne  gift  to  the  bene- 
ficiary had  been  adeemed.— Rue  t.  Connell  (N. 

C.)  306. 


*P*iat  annotated.   See  syllalnM. 
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*11ie  term  "ademption"  defined.— Roe  T.  Con- 
nell  (N.  C.)  306. 

A  will  conatmed  to  give  the  widow  tlie  ose  of 
specific  personal  property  during  her  life,  and 
not  merely  the  interest  on  the  proceeds  of  its 
sale.— In  re  Knowles'  Estete  (N.  C.)  549. 

{  718.  A  married  woman  holding  the  equity 
of  redemption  in  land  held  not  estopped  to 
assert  the  claim  to  redeem  as  against  other 
devisees  by  entering  on  part  of  the  land  under 
a  devise  from  the  mortgagee.— Rich  y.  Morisey 
{N.  C.)  762. 

S  718.  The  doctrine  of  election  between  in- 
consistent benefits  under  a  will  held  not  to 
apply  where  a  mortgagee  devised  part  of  the 
mortgaged  property  to  one  holding  the  equity 
of  redemption,  especially  where  the  devisee  was 
a  feme  covert— Rich  v.  Morisey  (N.  C.)  762. 

S  847.  The  statute  protecting  a  purchaser 
from  an  heir  or  devisee  two  yean  after  the 
death  of  the  aneeator  or  devisor  witboot  notice 
of  an  indebtedness  against  an  action  to  collect 
*  debt  from  the  ezecator  held  not  to  apply  to 
an  action  against  an  executor  and  devisees  to 
redeem  land  of  which  decedent  was  mortgagee. 
—Rich  V.  Morisey  (N.  O.)  762. 

*Though  a  will  showed  an  intention  to  ex- 
clude defendants  from  participation  in  other 
property  than  that  expressly  devised  to  them,  it 
'Cannot  prevent  them  from  receiving  as  heirs 
any  property  not  disposed  of  by  the  will. — 
Vaughn  v.  Lanford  (S.  C.)   316. 

WITNESSES. 

ftee  Depositions ;  Evidence. 

Continuance  for  absence  of,  see  Criminal  Law, 
117. 

Experts,  see  Evidence,  {  11. 

Misconduct  of  witness  as  ground  for  new  trial, 
see  Criminal  Law,  f  26. 

Opinions,  see  Evidence,  |  11. 

Perjury,  see  Perjury. 

Review  on  appeal  or  writ  of  error  of  discre- 
tionary rulings  as  to  examination  of,  see  Ai>- 
peal  cmd  Error,  f  12. 

Review  on  appeal  or  writ  of  error  of  discretion- 
ary rulings  as  to  testimony  of  expert  witness, 
see  Appeal  and  Error,  i  12. 

Review  on  appeal  or  writ  of  error  of  finding  of 
fact  as  to  ability  of  witness  to  testify,  see  Ap- 
peal and  Error,  |  13. 

Testimony  of  accomplices,  see  Criminal  Law,  ( 
12. 

To  will,  see  Wills,  {  2. 

§  1.     Attendamoe,    prodnotion    of    doen- 
9i0vta,  And  ooBKP9nsatloii> 

Pen.  Code  1895,  SS  1114-1118,  considered, 
and  a  subpoena  for  defendant's  nonresident  wit- 
nesses held  not  required  to  be  countersigned,  ei- 
ther by  the  presiding  jud^e  or  the  solicitor  gen- 
eral, and  denial  of  a  contmuance  on  the  ground 
that  such  a  subpcena  was  not  so  countersigned 
was  unwarranted.— Ivey  v.  State  (Ga.  App.) 
565. 

-f  2.    Oompeteaoy. 

*0n  a  complaint  for  land,  defendant  was  not 
a  competent  witness  to  testify  that  the  deceased 
grantor  of  plaintiCF  had  executed  a  deed  of  the 
land   to   him.— FuUbright   v.    Neely   (Oa.)   188. 

'Defendant  held  incompetent  to  testify  to 
transactions  or  communications  between  him- 
self and  the  agent,  since  deceased,  of  plaintiff 
corporation,  though  in  the  prerence  of  a  third 
person.— Dolvin  v.  American  Harrow  Co.  (Ga.) 

loa 

'Communications  to  an  attorney^  are  not  con- 
'fidential,  unless  made  to  him  in  his  capacity  as 
<nch.— Coker  v.  Oliver  (Ga.  App.)  483. 

*Tbe  testimony  of  a  witness  is  nst  to  be  ex- 
cluded merely   because  he  prefaces   his   state- 


ment by  an  expression  of  unwillingness  to  com- 
mit himself  absolutely  to  the  accuracy  of  what 
he  says.- Holcombe  v.  State  (Ga.  App.)  647. 

'Revisal  1905,  {  1631,  held  not  to  prevent 
a  witness,  in  an  action  to  determine  whether  an 
instrument  found  in  decedent's  safe  was  his 
will,  from  testifying  that  witness  had  papers  in 
the  safe.— Harper  v.  Harper  (N.  C.)  553. 

{  143.  Evidence  of  declarations  of  a  decedent 
held  not  inadmissible  under  Revisal  1905,  f 
1631,  relating  tp  testimony  where  one  party 
to  transaction  is  dead.— Condor  v.  Becrest  (N. 
C.)  921. 

'Testimony  of  defendant  in  an  action  by  an 
executor  on  notes  given  decedent  held  incompe- 
tent as  in  reference  to  a  transaction  between 
defendant  and  decedent. — McCandless  v.  Mobley 
(6.   C.)   260. 

{  144.  Decedent's  wife,  on  suing  to  establish 
loss  or  destruction  of  a  deed  whereby^  he  con- 
veyed to  her  land  claimed  by  his  devisee,  was 
an  incompetent  witness.— Smith  v.  Lurty  (Va.) 
788. 

i  112.  Under  Code  1887,  S  3346  (Code  1004. 
p.  1766),  the  grantor  of  ddendants  in  eject- 
«i«nt  was  a  competent  witness  in  their  favor. — 
Wright  V.  Johnson  (Va.)  948. 

S  3.    EzamlaatloM. 

*An  opportunity  for  a  thorough  cross-exam- 
ination should  be  allowed. — Alabama  Const.  Co. 
V.  Ointinental  Car  &  Equipment  Co.  (Ga.)  160. 

_  'Discretion  of  the  trial  judge  in  controlling  the 
right  of  cross-examination  will  not  be  reviewed 
unless  abused. — Fooraker  v.  State  (Ga.  App.) 
116. 

'Refusal  to  allow  certain  question  held  not 
an  undue  restriction  of  the  right  of  cross-ex- 
amination.—Hagood  V.   State  (Ga.  App.)    641. 

i  267.  Qoestions  held  properly  excluded  as 
an  effort  to  cross-examine  one's  own  witness. 
— Myatt  V.  Myatt  (N.  C.)  887. 

I  4.     Credibility,    latpasoluient,    ao]itr»> 
diction,  and  oorroboratloB. 

'Evidence  of  contradictory  statements  by  a 
witness  sought  to  be  impeached  is  not  affirma- 
tive proof  of  the  contents  of  such  statements. — 
Luke  V.  Cannon  (Ga.  App.)  110. 

'Foundation  for  impeachment  of  witness  by 
contradictory  statement  held  not  properly  laid. 
— Lnke  v.  Cannon  (Ga.  App.)  110. 

'Under  Civ.  Code  1895,  {  5292,  a  witness  can- 
not be  impeached  by  proof  of  contradictory 
statements  until  his  attention  has  been  directed 
to  the  time  as  well  as  the  place  of  making  them. 
—Luke  V.  Cannon  (Ga.  App.)  110. 

*To  entitle  a  party  to  impeach  liia  own  wit- 
ness, certain  facts  held  required  to  appear. — 
Luke  V.  Cannon  (Ga.  App.)  110. 

'A  witness  sought  to  be  impeached  by  previ- 
ous contradictory  statement  held  entitled  to 
make  certain  explanation.— Georgia  R.  tc  Elec- 
tric Co.  v.  Dougherty  (Ga.  App.)  158. 

•Proof  of  reputation  for  chastity  may  be  of- 
fered to  discredit  the  testimony  of  a  witness, 
but  the  jury  may  believe  such  witness  to  be 
tmthfnl.— Cripe  v.  State  (Ga.  App.)  567. 

S  3(X>.  A  party  wiiom  it  is  sought  to  dis- 
credit as  a  witness  by  proof  that  he  is  fully 
able  to  pay  the  costs  notwithstanding  he  has 
filed  a  pauper  affidavit  held  entitled  to  rebut 
such  proof. — Leake  v.  J.  R.  King  Dry  (}oods 
Co.  ((3a.  App.)  729. 

i  361.  A  witness  whose  impeachment  has 
been  attempted  may  he  sustained  by  the  testi- 
mony of  witnesses  who  admit  that  his  general 
character  is  bad,  but  that  they  will  believe  him 
on  oath.— Taylor  v.  State  (Ga.  App.)  104a 


*Pofat  untotated.   See  mjliaXn*. 
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f  362.  A  jury  has  the  right  to  believe  a 
witness,  though  he  may  have .  been  impeached 
by  proof  of  general  bad  character  or  contra- 
dictory statements.— Taylor  v.  State  (Ga.  App.) 
1048. 

In  an  action  for  injury  to  land,  held  compe- 
tent by  way  of  direct  impeachment  of  plaintiff  to 
ask  hfm  whether  any  one  else  owned  the  timber 
thereon.— Qay  v.  Roanoke  R.  &  Lumber  Co.  (N. 
C.)  436. 

'Certain  questions  held  proper  cross-examina- 
tion for  the  purttose  of  laying  a  foundation 
for  impeaching  witnesses. — ^Pate  v.  Tar  Heel 
Steamboat  Co.  (N.  0.)  614. 

WORDS  AND  PHRASES. 

♦"Absolutely." — Central  of  Georgia  Ry.  Co.  v. 

Mote  (Ga.)  164. 
'"Actionable  negligence." — Briscoe  v.  Henderson 

Lighting  &  Power  Co.  (N.  C.)  600. 
♦"Ademption."— Rue  v.  Connell  (N.  C.)  306. 
♦"Adjourned  term."— Hall  v.   State  (Ga.  App.) 

530. 
♦"Advancements." — Windsor  Bargain  House  v. 

Watson  (N.  C.)  305. 
♦"Adverse  possession." — Yellow  Poplar  Lumber 

Co.  V.  Thompson's  Heirs  (Va.)  358. 
♦"Alleyway,"- Briscoe    v.    Henderson   Lighting 

&  Power  Co.  (N.  C.)  600. 
♦"Arbitrarily."— Central  of  Georgia  Ry.  Co.  v. 

Mote  (Ga.)  104. 
♦"Ardent    spirits."- Burch    v.    City    of    Ocilla 

(Ga.  App.)  686. 
"Assumption  of  risk." — Brown  v.  Rome  Mach.  & 


Foundry  Co.  (Ga.  App.)  720 ;  Hall  v.  North 

western  R.  Co.   (S.  C.)  848;   Buena  Vista 

Extract  Co.  v.  Hickman  (Va.)  804. 
♦"At."-Jenkin8  v.  State  (Ga.  App.)  674. 
"At  his  place  of  business.  —Basbinski  v.  State 

(Ga.  App.)  577. 
♦"At  their  place  of  business."— Jenkins  t.  State 

(Ga.  App.)  574. 
"Blind  tiger."— Callaway  t.  Mima  (Ga.  App.) 

654. 
♦"Business."— Jenkins  v.  State  (Ga.  App.)  574. 
"Children."— Johnson  v.  Smith  (Va.)  958. 
♦"Company."— Charles  v.  Valdosta  Foundry  & 

Machine  Co.  (Ga.  App.)  403. 
♦"Condition."— Epperson  v.  Epperson  (Va.)  344. 
"Constructed,    run,    and    operated."— American 

Spinning  Co.  y.  Southern  Ry.  Co.  (S.  C.) 

787. 
"(Contributory    negligence."- Brown     v.     Rome 

Mach.  &  Foundry  Co.  (Ga.  App.)  720. 
"Conviction."- Smith  v.   Thomas  fN.   C>  772. 
♦"Crime."— Carbo  v.  State  (Ga.  App.)  140. 
♦"Criminal    negligence." — Carbo    v.    State   (Ga. 

App.)  140. 
"Deceit."— Whitehurst  v.  Life  Ina.  C!o.  of  Vir- 
ginia (N.  C.)  62  S.  E.  1067. 
♦"Defeasance."— Epperson    v.    Eipperson    (Va.) 

.344. 
"Delivery."— Smith  v.  Moore  (N.  C.)  892. 
"Directory  statute." — Hudson  v.  Williams  (Ga. 

App.)  1011. 
"Direct  proceeding." — Simmons  v.  Defiance  Box 

Co.   (N.  C.)  435. 
"Direct  proceedings." — Honser  v.  W.  R.  Bonsai 

&  Co.  (N.  CT  776. 
"Drunkenness."— O'Connell  v.  State  (Ga.  App.) 

1007. 
♦"Equal  facilities."— Du  Bose  v.  Atlantic  Oast 

Una  R.  Co.  (S.  C.)  255. 
♦"Estate."— Glascock  v.  Grav  (N.  C.)  433 LHar- 

per  v.  Harper  (N.  C.)  5S3 ;  Powell  v.  Wood- 
cock (N.  C.)  1071. 
♦"Fellow  servant." — Georgia  Coal   &   Iron  Co. 

V.  Bradford  (Go.)  193;    McDuffie  v.  Ocean 

S.  S.  Co.  (Ga.  App.)  1008. 
"Felony."- State  v.  Shine  (N.  C.)  1080. 
"Foregoing    provisions."— Ivey    v.    State    (Ga. 

App.)  565. 
♦"Fraudulent    conversion." — Hagood    v.     State 

(Ga.  App.)  641. 


♦"Fraudulent     representation."— Oawford     t. 

State  (Ga.  App.)  501. 
"(Jaming."- Mclntyre  v.  Smyth  (Va.)  930. 
"Heirs.-'-Oondor   v.    Secrest   (N.   C.)   921. 
"Heirs  of  her  body."— Johnson  v.  Smith  (Va.) 

958. 
"Holder  in  due  course,"- American  Nat.  Bank 

V.  Fountain  (N.  C.)  73a 
♦"Horse."— McLamb  &  Co.  v.  Lambertson  ((Ja. 

App.)  107. 
"Incesf'—State  v.  Harris  (N.  C.)  1000. 
♦"Independent  contractor."— Gay  v.  Roanoke  R. 

ft  Lumber  Co^N.  C.)  436. 
♦"Indorser."- J.  W.  Perry  Co.  v.  Taylor  Bros. 

(N.  C.)  423. 
"Inebriety."— O'Connell    v.    State    (Ga.    App.) 

1007. 
♦"Inevitable   accident."— Roanoke  Ry.  &  Elec- 
tric Co.  v.  Sterrett  (Va.)  385. 
♦"Insolvent."- Livingstain  v.  Columbia  Banking 

ft  Trust  C!o.  (S.  C.)  249;    Ex  parte  Berger, 

Id. 
♦"Interest."— Widincamp  v.  Phenix  Ins.  Co.  (rf 

Brooklyn  (Ga.  App.)  478. 
♦"Intermeddle."— Glascock  y.  Gt«y  <N.  C.)  433. 
"In_the  presence  of  a   female." — Holoombe  v. 

T.    Commonwealth 


State  (Ga.  App.)  647. 
-O'Donnell 


♦"Intoxicated.' 
(Va.)  373. 

"Intoxication."— 0'C!onnell  T.  State  (Ga.  App.) 
1007. 

"Itemized  account."— State  v.  Goodwin  (S.  C) 
1100. 

"Knocked  down,"— Aultman  &  Taylor  Machin- 
ery Co.  V.  Gay  (Va.)  946. 

"Knowingly  sell." — O'Donnell  v.  Commonwealth 
(Va.)  373. 

"Laborer."— McAdams  v.  Ellis  (Ga.  App.)  eZ  S. 
E.  1001 ;  Cohen  v.  Aldrich  (Ga.  App.)  62  S. 
E.  1015. 

"Made  out  in  items."— State  t.  Goodwin  (S.  C.) 
•1100. 

"Malicious  abuse  of  process." — Brantley  <-. 
Rhodes-Haverty  Furniture  0>.  (Ga.)  222: 
Rhodes-Haverty  Furniture  Co.  v.  Brantley, 
Id. 

"Malicious  piosecution."- Brantley  v.  Rhodes- 
Haverty  Furniture  C!o.  (Ga.)  222;  Rhodes- 
Haverty  Furniture  Co.  v,  Brantley,  Id. 

♦"Managing  or  local  agent." — Simmona  y.  Defi- 
ance Box  Co.  (N.  C.)  435. 

♦"Mare."— McLamb  ft  0>.  v.  Lambertson  (C^a. 
App.)  107. 

"Material  furnished  for  benefit  of  homestead." — 
McLamb  ft  Ck>.  v.  Lambertson  (Ga.  App.) 
107. 

"Materiality."— McLaren  t.  State  (Ga.  App.) 
138. 

"Matter  in  dispute."— McCulIoch  t.  Southern 
Ry.  Co.  (N.  C)  1096. 

♦"Mental  anguish."- Johnson  v.  Western  Union 
Telegraph  Co.  (S.  C.)  244. 

♦"Mental  suffering." — Johnson  v.  Western  Union 
Telegraph  Co.  (S.  C.)  244. 

"Misdemeanor."— State  v.  Shine  (N.  C.)   1080. 

♦"Mortgage."- Wilson  v.  Fisher  (N.  C.)  622. 

♦"Municipal  corporation."— Perry  v.  Commis- 
sioners of  Franklin  County_(N.  C.)  608. 

"Murder." — State  v.  Abbott  (W.  Va.)  603. 

"Murder  in  the  first  degree."— State  v.  Abbott 
(W.  Va.)  693. 

♦"Negative  testimony."— Hunter  v.  State  (Ga. 
App.)  466:  Daniel  v.  State  (Ga.  App.)  539. 

♦"Obscene."— Holcombe  v.  State  (Ga.  App.)  t>47. 

"Obscene  and  vulgar  language." — Holcombe  v. 
State  (Ga.  App.)  647. 

♦"Officer."— Simmons  v.  Defiance  Box  Oo.  (N. 
C.)  435. 

♦"Ordinary  care."— Atlanta,  K.  &  N.  Ry.  Co.  v. 
Tilson  (Ga.)  281. 

"Ordinary  county  expenses."— State  v.  Goodwin 
(S.  C.)  1100. 

♦"Ordinary  diligence."— Atlanta,  K.  ft  N.  Ry. 
C!o.  T.  Tilson  (Ga.)  281. 

♦"Oth«(r."— De  Loach  ft  Co.  ▼.  Mta».  Ina.  Co- 
(Ga.  App.)  473. 

♦Petnt  anaotateil.   Sea  BfVMmM. 
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•"Other  Inaurance."— Ete  Loach  &  Co.  t.  ^tna 

Ins.  Co.  (6a.  App.)  473. 
•"Peonage."— Young  v.  State  (Ga.  App.)  558. 
"Permanent  damages."— Porter  v.  Aberdeen  &  R. 

F.  R.  K.  (N.  C.)  741. 
"Permanent    improvement"— Wright    v.    John- 
son (Va.)  948. 
•"Personal,  solicitation."— Rose    t.    State    (Qa. 

App.)  117:   R.  M.  Rose  Co.  v.  Same,  Id. 
"Persons."— Fowler  v.   Rome   Dispensary   (Ga. 

App.)  660. 
♦"Picket."— Jones  v.  B.  Van  Winkle  Gin  &  Ma- 
chine Works  (Ga.)  236. 
•"Place  of  business."— Jenkins  t.    State   (Ga. 

App.)  674;    BashinskI  v.  State  (Ga.  App.) 

577. 
••'Positive    testimony."— Daniel    v.    State    (Ga. 

App.)  639. 
"Private    laws." — Bertram    t.    Commonwealth 

(Va.)  969. 
•"Private  property."— Louisville  &  M.  R.  Co.  v. 

Interstate  R.  Co.  (Va.)  3C9. 
•"Promise  to  answer  for  debt,  default,  or  miscar- 
riage of  another." — Bush  v.  Roberts  (Ga. 

App.)  92. 
"Property."- Vaughn  v.  Nelson  (Ga.  App.)  708 ; 

Powell  V.  Woodcock  (N.  C^  1071. 
"Property  in  controversy." — Uouser  v.  W.  R. 

Bonsai  &  Co.  (N.  C.)  77a 
"Proximate   cause."— Wilson   v.    Southern    Ry. 

Co.  (Va.)  972. 
•"Public  road."— McCoy  v.  Central  of  Georgia 

Ry.  Co.  (Ga.)  297. 
•"Purchase  money."— Taylor  v.  Allen  (Ga.)  291. 
"Reasonable    cause    to    believe." — Third    Nat. 

Bank  v.  Poe  (Ga.  App.)  826. 
"Reasonable    cause    to    suspect." — Third    Nat. 

Bank  v.  Poe  (Ga.  App.)  826. 
"Reasonable    doubt."— Arnold    v.    State    (6a.) 

806;  State  v.  Abbott  (W.  Va.)  693. 
"Reasonably  safe  place  to  work."— Squilache  v. 

Tidewater  Coal  &  Coke  Co.  (W.  Va.)  446. 
"Recklessly   and    wantonly."— Bailey   v.    North 

Carolina  R.  Co.  (N.  C.)  912. 
"Reputable   college."— State    v.    Matthews    (S. 

C.)  695. 
"Resident."— Cromer  v.  Self  (N.  C.)  885. 
"Running."— Smith  v.   Atlantic  Coast  Line  R. 

Co.  (Ga.  App.)  1020. 
"Sale    at    auction."— Henderson-Snyder   Co.   t. 

Polk  (N.  C.)  904. 
"Same  business." — Georgia  Coal  &  Iron  Co.  v. 

Bradford  (Ga.)  193. 
•"Solicit    personally    or   by    agent." — Rose    r. 

State  (Ga.  App.)  117;    R.  M.  Rose  Co.  v. 

Same,  Id. 
"Southwest  course."— Holden  t.  Alexander  (S. 

C.)  1108. 
"Special    laws." — Bertram    v.    Commonwealth 

(Va.)  969. 
•"Street  cars."— Piedmont  Cotton  Mills  t.  Geor- 
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App.)  654. 
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•"Taking   with    intent    to   steal."- Ilagood    v. 

State  (Ga.  App.)  641. 
•"Temporary  Injunction." — Evans  7.  Mayes  (S. 

C.)  207 :    Mayes  v.  Evans,  Id. 
•"Term."— Hall  v.  State  (Ga.  App.)  539. 
•"Transportation  within  the  state."— Hunter  v. 

Charleston  &  W.  C.  By.  Co.  (S.  C.)  13. 
•"Trespass."— Brame  v.  Oark  (N.  C.)  4ia 
"Undue   influence."— Myatt   v.    Myatt    (N.    C.) 

887. 
"Value."— Mauce  v.  State  (Ga.  App.)  1053. 
"Vendor  and  purchaser."— Jones  v.  Jones  (N. 

C.)  417. 
"Verbal  agreement  for  sale  of  land."— Hoover  v. 

Baugh  (Va.)  968. 
"Wanton."— Bailey  v.   North  Carolina  R.  Co. 

(N.  C.)  912.  ^ 

"Wanton  negligence." — Bailey  v.  North  Carolina 

R.  Co.  (N.  C.)  912. 
"When    an   estate    Is    to   be    kept   together."— 

Edenfield  v.  Edenfield   (Ga.)  980. 
"Willfully."— Bailey  v.   North  Carolina  R.  Co. 

(N.  C.)  912. 
"With  notice."— Third  Nat.  Bank  v.  Poe  (Ga. 

App.)  820. 
•"Work  of  necessity."— State  v.  James  (S.  C.) 

214. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 

WRITS. 

See  Process. 

Particular  u>rit». 

See  Certiorari ;  Execution  ;  Habeas  Corpus  ;  In- 
junction ;  Mandamus ;  Prohibition ;  Replevin. 

Certiorari  to  justice  of  the  peace,  see  Justices 
of  the  Peace,  §  3. 

Writ  of  error,  see  Appeal  and  Error. 

Writ  of  possession  in  ejectment,  see  Ejectment, 
i  4. 

WRONGFUL  SEIZURE. 

See  Taxation,  t  4. 

WRONGS. 

See  Torts. 

YEAR. 

Estates  for. years,  see  Landlord  and  Tenant 
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